This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 

/T— ^ 


-VS. .w^  , .  _  . 


L_ 


Digitized  by 


Google 


INSERT  IN  VOL.  109, 
SOUTHWESTERN   REPORTER.      1 


f 
I 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


(" 


Digitized  by 


Google 


Naiional  Beportor  Systoni.— State  Series. 


THE 


SOUTHWESTERN  REPORTER. 

VOLUME  109, 

CONTAINING  ALL  THE  CUKUENT  DEaSION'S  OF  THB 

SUPREME  AND   APPELLATE   COURTS   OF  ARKANSAS, 

KENTUCKY,  MISSOURI,  TENNESSEE, 

AND  TEXAS. 

PERMANENT  EDITION. 


MAY  6— JUNE  3,  1908. 


WITH   ALPHABETICAL  AND   NUMBRICAL  TABIDS   OP   SOUTHWESTEHN   CASES   PUB- 
LTBHED  IN  VOLS.  81-84,  ARKANSAS  REPORTS;  127,  MISSOURI  APPEAL  REPORTS. 


A.  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX- 


ST.  PAUL:  .   .; 

WEST  PUBLISHING  CO.  '  '^  * 

1908  W 


Digitized  by 


Google 


COPTBIGHT,  1908. 
BT 

WEST   PUBLISHING   C»MPANX. 
(109  S.W.) 


Digitized  by 


Google 


SOUTHWESTERN  REPORTER,  VOLUME  109. 


JUDGES 


OF  THB 

COURTS  REPORTED  DURIKG  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARKANSAS — Supreme  Court. 
JOSEPH  M.  HILL,  Chibf  Justice. 

ASSOCIATK  JUSTICES. 

BURRILL  B.  BATTLE.  EDGAR  A.  McCCLLOCH. 

CARROLL  D.  WOOD.  JESSE  O.  HART. 

KENTUCKY— Court  of  Appeals. 
ED.  C.  O'REAR.  CinBr  Justice. 

JUDGES. 

HENRT  S.  BARKER.  JOHN  M.  LASSINQ. 

W.  E.  SETTLE.  J.  P.  HOBSON. 

T.  J.  NUNN.  JOHN  D.  CARROLL. 

COMMISSIONER     OF    APPEALS. 

WILLIAM   ROGERS  CLAY. 

MISSOURI— Supreme  Court. 

JAMES  B.  GANTT,  Chief  Justice. 

Division  No.  i. 
LBROY  B.  VALLIANT,  PaxsiDiifa  Judqb. 
associate  judges. ' 
HENRY  LiVMM.  WALLER  W.  GRAVES. 

ARCIIELIAUS  M.  WOODSON. 

Division  No.  2. 
JAMES  D.  Ii^OX.  Pbesidino  Judge, 
associate  judges. 
JAMES  B.  GANTT.  GAVON  D.  BURGESa 

Court  of  Appeals  at  Kansas  City. 

E.  J.  BRO.\DDUS,  Pbgsidino  Judge, 
associate  judges. 
JAMES  ELLISON.  J.  M.  JOHNSON. 

Court  of  Appeals  at  St.  Louis. 

CHARLES  C.  BLAND,  Presiding  Judge, 
associate  judges. 
RICHARD  L.  GOODE.  ALBERT  D.  NORTONL 

(lil) 

Digitized  by  VjOOQ IC 


iX  109  SOUTHWESTERN  UEPOUTER. 

TENNESSEE— Supreme  Court. 
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J.  M.  PRESLER.* 

Third  District. 
H.  C.  FISHER,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

W.  M.  KEY.  B.  H.  RICH. 

Fourth  District. 
J.  H.  JAMES,  Chief  Jubtiob. 

ASSOCIATE  JUSTICES. 

W.  S.  FLY.  H.  H.  NEILL. 

Fifth  District. 
ANSON  RAIXEY,  Chief  Justice. 

ASSOCIATE  justices. 

JOHN  BOOKHOUT.  J.  M.  TALBOT. 

Sixth  District. 
SAMUEL  P.  WILLSOX.  Chief  Justice. 

ASSOCIATE    JUSTICES. 

RICHARD  B.  LEVY.  .WM.   HODOES. 
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STATE)  ex  rel.  MOUNT  MORA  CEMETBRY 
ASS'N  ▼.  CASEY. 

(Supreme   Court  of  Miaeouri,   DiTision   No.  2. 

Feb.  18,  1906.     Rehearing  Denied 

.  March  17,  1008.) 

1.  Taxation— Cebtiobabi—Retibw    or    Ab- 

SESSMENT. 

AltbouKb  certiorari  only  lies  against  iudi- 
cial  or  quasi  judicial  bodies,  it  will  lie  against 
an  assessor  to  review  an  assessment. 

[E!d.  Note.— For  cbrps  in  point,  see  Cent.  Dig. 
▼ol.  45,  Taxation,  S{  89O-910.] 

2.  CkBTIOBAKI— APPKAIy— QUISSTIONS    FOB    RE- 
VIEW. 

On  review  of  certiorari  proceedings  only  the 
record  of  the  inferior  court  or  tribunal  will  be 
considered,  and  not  the  evidence  taken  by  it, 
though  included  in  the  return. 
8.  Taxation  —  Liability  of  Pbopebtt  —  Ex- 
emptions—Cemeteries— Pebsonai.  Pbofeb- 
tt. 

Const,  art  10.  i  6  (Ann.  St.  1906,  p.  280), 
provides  that  "the  property,  real  and  personal, 
of  the  state,  counties,  and  other  municipal  cor- 
porations and  cemeteries,  shall  be  exempt  from 
taxation.  Section  7  (Ann.  St.  1906.  p.  282)  pro- 
vides that  all  laws  exempting  other  property 
shall  be  void.  The  charter  of  a  cemetery  as- 
sociation exempted  the  "cemetery"  "from  all 
tax68_  and  assessments  so  long  as  the  same  shall 
remain  dedicated  to  the  purposes  of  a  ceme- 
tery." and  an  amendment  provided:  "That  aft- 
er the  payment  of  the  present  liabilities  of  said 
Rssneiation.  and  the  reimbursement  to  the  stock- 
holders of  the  amounts  of  money  they  have  ad- 
vanced, or  may  advance,  to  purchase  and  im- 
prove said  cemetery  grounds  now  owned  by  said 
association,  the  residue  of  the  income  of  said  as- 
sociation •  •  •  shall  be  forever  held,  kept 
and  u.>ied  by  said  board  •  •  •  for  the  sole 
and  only  purpose  of  improving,  embellishing  and 
preserving  said  cemetery  grounds  now  owned 
and  controlled  by  said  association."  Kev.  St. 
1S99,  {  9119  (Ann.  St.  1906,  p.  4199),  enumerat- 
ing property  exempt  from  taxation  not  express- 
ly exempted  by  the  Constitution,  does  not  in- 
clude personal  property  belonging  to  cemeteries. 
Held,  that  the  personal  property  of  the  cemetery 
association  is  not  exempt  from  taxation. 
4.  SaME— Construction  of  Laws. 

La  ws  exempting  property  from  taxation  are 
to  be  strictly  construed. 

6.  Same— Assessment— Mods— List   bt   Tax- 
PATEB— Notice. 

Rev.  St.  1890,  {  5576  (Ann.  Sl.  1906,  p. 
2851),  makes  it  the  duty  of  the  assessor  in  a 
city  of  the  second  class  to  give  public  notice  by 
advertisements  in  a  daily  paper  and  by  handbills 
ixMted  and  circulated  throughout  the  city  that 
lists  of  personal  property  must  be  delivered  to 
him  on  or  before  a  given  date,  if fW  that,  as 
auch  lists  are  solely  for  the  convenience  of  the 
109  S.W.— 1 


assessor,  his  failure  to  comply  with  the  statute 
will  not   invalidate  an   assessment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  561.] 

6.  Same— Pbepabation  of  List  bt  As<sessob. 
Rev.  St.  1899,  f  5579  (Ann.  St  1906,  p. 
2852),  authorizes  the  assessor  to  require  any  per- 
son to  deliver  any  list  necessary  for  the  purpose 
of  making  an  assessment,  and  in  the  event  of  his 
failure  or  refusal  to  do  so  the  assessor  shall  as- 
sess such  person  according  to  the  best  informa- 
tion he  can  get.  An  assessor  called  at  the  of- 
fice of  a  corporation,  where  he  found  the  secre- 
tary, and  then  called  at  the  president's  place  of 
business,  and  requested  both  the  president  and 
secretary  to  prepare  a  list  of  the  corporation's 
property,  but  each  refused.  Beld,  that  the  as- 
sessor was  authorized  to  make  out  a  list  of  its 
property  according  to  the  best  of  his  informa- 
tion. 

Appeal  from  Circuit  Court,  Buchanan 
County;    Henry  M.  Ramey,  Judge. 

Certiorari  by  tlie  state,  on  the  relation  of 
the  Mount  Mora  Ciemetery  Association, 
against  George  F.  Casey.  Judgment  for  de- 
fendant, and  relator  appeals  from  an  order 
refusing  to  grant  a  new  trial.    Affirmed. 

H.  K.  White  and  V.  Pike,  for  appellant 
W.  B.  Norris  and  O.  E.  Sbultz,  for  respond- 
ent. 


BURGESS,  J.  The  relator  applied  to  the 
circuit  court  of  Buchanan  county  for  a  writ 
of  certiorari  to  bring  before  that  court  the 
record  of  an  assessmant  of  personal  property 
against  the  relator  for  the  year  1904,  made 
by  defendant,  George  F.  Casey,  assessor  of 
the  city  of  St.  Joseph.  In  its  application  re- 
lator set  forth  its  incorporation  under  an 
act  of  the  Legislature,  passed  in  1851  (Laws 
1851,  p.  94),  and  an  act  amendatory  thereof, 
pa.ssed  in  1871  (Laws  1871,  p.  366).  It  al- 
leged that  under  the  act  of  incorporation  and 
the  Constitution  of  this  state  its  property 
was  exempt  from  taxation,  that  the  assess- 
ment complained  of  bad  been  made  without 
notice  to  it,  and  that  the  assessment  was  ir- 
regular and  void.  The  writ  was  awarded, 
and  the  defendant  filed  bis  return  In  which 
he  admitted  the  corporate  capacity  of  relator, 
and  set  forth  the  clause  in  its  charter  by 
virtue  of  which  relator  claimed  exemption 
from  taxation.  He  also  averred  that  he  had 
called  at  the  ofilce  of  relator  and  found  J.  C. 
Hedenberg,  secretary  of  the  corporation.  In 
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charxe  thereof,  to  whom  be  tendered  a  llat 
to  be  filled  out  and  sworn  to  as  the  list  of 
personal  property  owned  by  relator,  as  re- 
quired by  sections  5579  and  5580,  Rev.  St 
1899  (Ann.  St.  1906,  pp.  2852,  2853),  but  tbat 
said  Hedenberg  refused  to  make  out  a  list, 
and  told  defendant  that  J.  C.  Wyatt  was 
president  of  the  corporation  and  the  proper 
person  to  make  out  said  list ;  that  thereupon 
be  called  upon  said  Wyatt  and  presented  to 
him  said  list  to  be  filled  out,  but  that  said 
Wyatt  refused  to  fill  out  said  list  and  to  re- 
turn the  same.  Attached  to  the  return  was 
a  notice  and  blank  assessment  list,  which  no- 
tice required  the  relator  to  make  out  and  re- 
turn to  defendant,  as  assessor,  a  list  of  its 
personal  property,  the  name  of  the  defend- 
ant being  appended  to  the  notice  in  print. 
Said  blank  assessment  list  sets  forth  various 
classes  of  personal  property,  and  at  the  head 
is  a  blank  return  of  service  by  the  assessor 
or  his  deputy,  which  was  unsigned.  Defend- 
ant also  attached  to  his  return  to  said  writ 
a  copy  of  his  assessment  of  relator's  personal 
property,  the  same  being  set  out  at  the  foot 
of  a  blank  assessment  list  as  follows:  "In 
the  absence  of  sworn  statement,  the  assess- 
or's estimate  $120,000."  Subsequently  the  de- 
fendant filed  an  amended  return,  wherein  in 
addition  to  the  averments  made  in  the  origi- 
nal return,  he  sets  forth  that  on  February  17, 
1904,  availing  himself  of  the  best  Information 
he  could  get,  he  assessed  the  relator  In  the 
sum  of  $120,000,  and  made  out  a  tax  list  ac- 
cordingly. To  the  amended  return  were  also 
attached  a  notice  and  blank  assessment  list 
and  copy  of  defendant's  assessment  of  relat- 
or's property,  the  same  being  identical  with 
those  attached  to  the  original  return.  Nei- 
ther in  the  original  nor  the  amended  return 
is  it  shown  that  the  assessor's  name  was 
signed  to  said  assessment  the  only  sigrnature 
being  his  printed  name  appended  to  the  no- 
tice accompanying  the  blank  list  tendered,  as 
alleged,  to  relator.  Attached  to  said  assess- 
ment list  as  set  forth  In  the  amended  re- 
turn. Is  the  following:  "I  hereby  certify  that 
I  served  this  list  on  the  3d  day  of  February, 
1904,  by  calling  at  the  office  of  the  Mount 
Mora  Cemetery  Association,  413  Francis 
Street  St  Joseph,  Mo.,  and  offering  a  true 
copy  hereof  to  J.  C.  Hedenberg  as  the  secre- 
tary of  said  association,  but  he  refused  to  re- 
ceive the  same,  and  referred  me  to  J.  C.  Wy- 
att the  president  of  said  association,  as  the 
proper  person  to  be  served  with  this  list; 
and  I  thereupon  and  upon  said  date  called 
upon  J.  C.  Wyatt,  the  president  of  said  Mount 
Mora  Cemetery  Association,  at  his  office, 
Fifth  and  Felix  streets,  in  St  Joseph,  Mo., 
and  served  upon  him  this  list  by  delivering 
to  and  leaving  with  him  a  true  copy  thereof. 
Geo.  F.  Oasey,  City  Assessor."  Defendant 
further  averred  that  he  had  placed  his  as- 
sessment on  the  assessment  bodt,  and  affixed 
thereto  his  affidavit  as  city  assessor,  and  de- 
livered said  book  to  the  city  council  by  de- 
livering the  same  to  the  city  clerk.    Neither 


the  original  nor  the  amended  return  averred 
that  any  general  notice  had  been  given  in  the 
newspapers  of  the  assessment  The  relator 
filed  its  traverse  to  the  defendant's  return, 
which  denied  all  the  allegations  of  the  return 
which  were  not  admissions  of  the  allegations 
contained  In  the  application  for  the  writ  of 
certiorari,  except  that  it  admitted  that  de- 
fendant had  placed  the  assessment  on  the 
tax  book  and  affixed  his  affidavit  as  ci<7  as- 
sessor thereto. 

Upon  the  trial  of  the  case  relator  Intro- 
duced In  evidence  its  charter  and  the  amend- 
ments thereto,  section  9  of  said  charter  being 
as  follows:  "Said  cemetery  is  hereby  de- 
clared exempt  from  all  taxes  and  assessments 
so  long  as  the  same  shall  remain  dedicated 
to  the  purposes  of  a  cemetery,  except  such 
sums  as  may  be  imposed  by  the  board  of  trus- 
tees upon  each  lot  sold  for  the  Improvement, 
advancement  and  uses  of  said  lots,  and  to  re- 
pair the  Inclosure,  gateways,  etc.,  of  said 
cemetery."  Section  2  of  the  act  amending 
said  charter  was  as  follows :  "That  after  the 
payment  of  the  present  liabilities  of  said  as- 
sociation, and  the  reimbursement  to  the  stock- 
holders of  the  amounts  of  money  they  have 
advanced,  or  may  advance,  to  purchase  and 
improve  said  cemetery  grounds  now  owned 
by  said  association,  the  residue  of  the  Income 
of  said  association,  either  from  sale  of  lots 
or  from  any  other  source,  shall  be  forever 
held,  kept  and  used  by  said  board  of  trustees 
and  their  successors,  for  the  sole  and  only 
purpose  of  improving,  embellishing  and  pre- 
serving said  cemetery  grounds  now  owned 
and  controlled  by  said  association."  J.  C' 
Hedenberg  testified  that  he  was,  and  had 
been  for  many  years,  secretary  of  the  ceme- 
tery association,  that  defendant  had  never 
served  upon  him  or  offered  him  an  assessment 
list  and  that  he  told  defendant  when  he 
called  on  him  that  J.  M.  Wilson  was  treasur- 
er of  the  association  and  that  Mr.  Wyatt  was 
president.  On  cross-examination  he  said  that 
he  told  defendant  that  the  company  was  not 
subject  to  taxation,  but  that  nothing  was 
said  about  a  list  J.  C.  Wyatt  testified  that 
he  was  president  of  the  company  in  1904; 
that  he  never  liad  a  word  with  defendant 
about  taxation  of  the  company,  and  that  no 
demand  was  made  upon  him  to  make  out  a 
list  in  1904 ;  that  the  association  owned  less 
than  50  acres  of  land,  and  that  several  thou- 
sand bodies  were  interred  in  this  cemetery. 
Interments  having  been  going  on  for  over  50 
years.  On  cross-examination  he  testified  that 
no  dividends  were  paid;  that  the  secretary 
gets  $100  a  year,  which  he  believed  was  the 
only  salary  paid;  that  the  assessment  for 
1903  was  abated,  but  he  did  not  remem- 
ber why ;  and  that  he  did  not  get  any  notice 
for  taxes  for  the  year  1904.  The  relator  then 
introduced  In  evidence  the  following  sections 
of  the  tax  ordinances  of  the  city  of  St  Jo- 
seph: 

"Section  4.  In  assessing  personal  property, 
the  assessor  or  a  deputy  shall,  as  far  as  pos- 
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sible,  visit  the  residence  or  place  of  business 
•f  each  person  ownlns  personal  property,  and 
require  sneh  person  to  list  all  personal  prop- 
erty owned  by,  or  In  the  possession  of,  or 
nnder  the  control  of  such  person,  separatlni; 
and  placing  each  kind  of  property  in  the 
space  designated  on  such  list,  first  adminis- 
tering au  oath  to  answer  all  questions  touch- 
ing the  personal  property  or  its  value.  When 
the  list  la  complete,  he  shall  require  such  per- 
sona to  sign  and  verify  the  aflSdavlt  thereto." 

"Section  6.  In  all  cases  the  assessor  shall 
sign  his  full  name  to  each  list,  the  writing 
and  signatures  to  be  written  with  ink,  and 
the  first  Christian  name  of  each  person  writ- 
ten  in  full;  and  the  assessor  shall,  in  copying 
the  lists  Into  the  city  tax  books,  make  a  full 
and  correct  cc^y  thereof;  and  any  assessor 
who  shall  fail  or  neglect  to  comply  with  any 
of  the  requirements  or  provisions  of  this 
ordinance,  or  the  laws  of  this  state  pertain- 
ing to  or  relating  to  bis  duties  as  assessor, 
shall  forfeit  to  the  dty  the  sum  of  one  hun- 
dred dollars,  to  be  recovered  by  suit  in  the 
name  of  the  city  In  any  court  of  competent 
Jurisdiction." 

The  defendant  testified  on  his  own  behalf 
as  follows:  "On  February  3,  1904,  I  took  a 
list  prepared  to  be  filled  for  the  assessment 
of  personal  property,  one  of  the  printed  lists, 
to  tlie  office  of  Mr.  Hedenberg,  and  offered  to 
give  It  to  blm  to  make  a  return  of  the  per- 
sonal property  of  the  Mount  Mora  Cemetery 
Association.  I  found  him  in  his  office,  and 
he  came  right  forward.  I  told  him  my  busi- 
ness, and  that  as  secretary  of  the  Mount 
Mora  Cemetery  Association  I  wanted  to  leave 
a  list  with  him  to  make  a  return  of  personal 
property  to  the  city,  but  he  declined  to  re- 
ceive It.  He  In  his  manner  declined.  I 
would  not  use  the  word  'refuse,'  thouf;b  I 
suppose  It  Is  tantamount  to  the  same  thin^. 
He  said  he  would  not  receive  it  because  It 
was  not  assessable.  I  told  him  that  I  sup- 
posed that  was  a  matter  the  attorney  would 
have  to  do  with.  I  told  him  that  I  wanted 
to  make  this  service  upon  him  as  secretary, 
and  he  said  he  wa.<<  not  a  member  of  the 
board  and  didn't  want  the  list;  that  he  had 
nothing  to  do  with  that  I  spoke  to  him  a 
little  more  about  the  matter  of  the  assess- 
ment, and  we  spoke  of  Mr.  Wyatt  and  Mr. 
Wilson,  president  and  treasurer,  and  there 
was  something  said  about  their  position  as 
officers,  and  of  Mr.  White  having  this  matter 
in  charge :  and  I  said  I  thought  It  would  be 
better  to  serve  the  list  upon  Mr.  Wyatt  be- 
cause of  the  confusion  of  names,  this  probab- 
ly getting  into  the  courts,  and  Mr.  J.  M.  Wil- 
son being  treasurer  of  the  board,  I  had  bet- 
ter hand  It  to  Mr.  Wyatt  to  avoid  confusion. 
I  took  my  list  and  put  It  back  in  my  pocket 
I  don't  think  it  was  out  of  my  hand.  I  don't 
remember  more  than  having  offered  it  to 
him.  I  started  to  put  it  on  the  table,  but  he 
said  be  was  not  a  member  of  the  board,  and 
that  it  didn't  belong  to  him,  and  I  put  it  hi 
Bty  pocket     I  took  the  list  to  Mr.  Wyatt's 


store,  not  to  the  office.  I  told  him  what  the 
Mat  was,  that  it  was  for  the  personal  prop- 
erty return  of  the  Mount  Mora  Cemetery  As- 
sociation, that  I  didn't  want  to  annoy  him 
about  the  matter,  but  that  it  was  necessary 
to  bring  it  to  blm.  I  remember  now  telling 
Mr.  Hedenberg  that  I  did  not  think  Mr. 
White  was  the  proper  person  as  attorney  for 
me  to  serve  it  on,  but  that  it  should  be  a 
member  of  the  official  board.  I  said  to  Mr. 
Wyatt  that  I  did  not  expect  him  to  pay  any 
attention  to  It,  and  that  I  supposed  he  would 
refer  it  to  Mr.  White,  but  I  had  to  serve  it 
on  him.  I  went  out  and  left  the  list  in  his 
hand.  I  knew  when  I  went  to  Mr.  Heden- 
berg's  office  that  Mr.  Wilson  was  treasurer. 
I  did  not  go  to  him,  but  went  to  the  place 
where  I  supposed  the  office  was,  and  Mr. 
Hedenberg  said  he  was  not  a  member  of  the 
board." 

The  court  found  the  issues  for  the  defend- 
ant, refused  to  quash  the  assessment  and 
awarded  Judgment  against  the  relator  for 
costs,  to  which  action  of  the  court  the  re- 
lator duly  excepted.  Relator  filed  motion  for 
a  new  trial,  which  was  overruled,  whereupon 
relator  appealed. 

Before  considering  any  other  point  raised 
in  this  case,  a  preliminary  question  must  be 
decided;  that  is,  whether  certiorari  wlM  lie 
in  this  case.  As  a  rule  the  writ  only  lies 
against  Judicial  or  quasi  Judicial  bodies,  that 
Is,  bodies  performing  Judicial  functions;  but 
the  authorities  are  not  agreed  as  to  what 
actions  are  Judicial.  As  touching  the  nature 
and  character  of  an  assessor's  duties,  whetb- 
et  Judicial  or  ministerial,  there  have  been 
but  few  adjudications;  but  in  New  York, 
Massachusetts,  and  Minnesota  it  has  been 
held  that  In  fixing  the  value  of  the  property 
assessed  the  assessor  acts  quasi  Judicially, 
and  that  for  the  purpose  of  reviewing  his 
acts  as  such  assessor  certiorari  will  lie. 
Weaver  t.  Devendorf,  S  Denlo  (N.  Y.)  117; 
Barhyte  v.  Shepherd,  35  N.  Y.  238;  Western 
Railroad  Co.  v.  Nolan,  48  N.  Y.  513;  Baker 
V.  Allen,  21  Pick.  (Mass.)  382;  Stewart  v. 
Case,  53  Minn.  62,  54  N.  W.  938,  39  Am.  St 
Rep.  575.  In  the  case  last  cited  it  is  said: 
"It  is  unquestionable,  and  tias  been  from 
the  earliest  days  of  the  common  law,  that  a 
Judicial  officer  cannot  be  called  to  account  In 
a  civil  action  for  his  determinations,  and  acts 
in  his  Judicial  capacity,  however  erroneous, 
or  by  whatever  motives  prompted.  This  rule 
and  the  reason  for  it  are  nowhere  more- 
clearly  and  emphatically  stated  than  by  Mr. 
Justice  Cornell  In  Stewart  v.  Cooley,  23  Minn. 
350,  28  Am.  R^.  690.  The  only  question  has 
been  as  to  its  application  to  officers  whose 
duties  are  largely  ministerial  only  when  they 
come  to  perform  duties  Imposed  on  them  in 
their  nature  Judicial  or  quasi  Judicial,  as  is 
the  case  with  an  assessor  under  the  tax  laws. 
When  he  comes  to  determine  the  value  of 
property,  he  exercises  a  quasi  Judicial  func 
tlon.  He  must  determine  it  upon  his  Judg- 
ment   Judge  Cooley,  In  hla  work  on  Taxn- 
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tlon  (page  783),  lays  it  down  that  the  ex- 
emption  from  private  actlona  extends  to  as- 
sessors. If  tlie  role  protects  such  officers  at 
all,  it  protects  them  for  the  same  reason  and 
to  the  same  extent  as  in  the  case  of  Judges 
of  courts."  It  would  seem  from  these  au- 
thorities that  the  writ  lies  in  this  case.  It  Is 
well  settled  In  this  state  that  the  writ 
bring  up  for  review  only  the  record  of  the 
Inferior  court  or  tribunal,  and  not  the  evi- 
dence taken  by  it,  and  that  such  evidence 
will  not  be  considered  by  the  court  granting 
the  writ,  though  Included  In  the  return. 
Hannibal  &  St  Joe  R.  C!o.  v.  State  Board  of 
Equalization,  64  Mo.  294;  State  ex  rel.  t. 
Waltrldge,  62  Mo.  App.  162;  Moore  v.  Bailey, 
8  Mo.  App.  156;  State  ex  rel.  v.  Walbrldge, 
69  Mo.  App.  657;  Rogers  v.  Clinton  County 
Court,  60  Mo.  101;  Ward  v.  Board  of  Equali- 
zation, 135  Mo.  810,  36  S.  W.  648.  We  must 
therefore  decline  to  consider  the  verbal  tes- 
timony adduced  at  the  trial  in  this  case. 

The  relator  Insists  that  under  its  charter 
and  the  Constitution  of  this  state  its  prop- 
erty, real  and  personal.  Is  exempt  from  tax- 
ation. While  it  admits  that  ordinarily  when 
property  is  claimed  to  be  exempt  from  tax- 
ation the  law  under  which  the  claim  is  made 
will  not  be  construed  to  grant  the  exemp- 
tion, if  by  a  reasonable  and  fair  construc- 
tion of  the  taxing  power  it  can  be  held  oth- 
erwise, yet  relator  claims  that  a  cemetery 
corporation  organized,  not  for  profit  to  any 
one,  but  purely  for  the  purpose  of  owning  a 
place  for  the  burial  of  the  dead  and  the  care 
of  their  last  resting  place,  becomes  in  ef- 
fect a  public  corporation,  and  its  property  is 
not  subject  to  taxation.  In  Cooley  on  Taxa- 
tion (3d  Ed.)  p.  263,  it  Is  said:  "Some  things 
are  always  presumptively  exempted  from  the 
operation  of  general  tax  laws  because  it  Is 
reasonable  to  suppose  they  were  not  within 
the  intent  of  the  Legislature  in  adopting 
them.  Such  is  the  case  with  property  belong- 
ing to  the  state  and  its  municipalities,  and 
which  Is  held  by  them  for  governmental  pur- 
poses." Many  authorities  are  cited  by  re- 
lator, most  of  which  are  to  the  effect  that  in 
large  cities  cemeteries  exist  as  a  matter  of 
necesdty,  and  If  not  placed  under  corporate 
control,  where  money  may  be  Invested  and 
donated  for  the  purchase  and  Improvement 
of  grounds  to  be  used  for  cemeteries,  the 
prefer  keeping  and  Improvement  of  such 
grounds  for  such  purposes  would  become  a 
public  burden,  and,  being  for  the  public  good, 
cemeteries  are  exempted  from  the  operation 
of  general  tax  laws.  By  section.  6,  art.  10.  of 
the  state  Constitution  (Ann.  St  1906,  p.  280), 
It  Is  ordained  that  "the  property,  real  and 
personal,  of  the  state,  counties  and  other 
municipal  corporations,  and  cemeteries  shall 
be  exempt  from  taxation." 

Relator  contends  that  it  was  intended  to 
incorporate  in  the  fundamental  written  law 
a  prohibition  of  taxing  property,  real  and 
personal,  taken  from   the  general  mass  of 


individual  property,  and  held  for  a  public 
purpose  without  private  gain,  and  that,  while 
ordinarily  the  word  "cemetery"  Is  synony- 
mous with  burial  grounds,  the  personalty  of 
this  association,  as  an  incident  to  the  prop- 
erty positively  declared  to  be  exempt,  should 
also  be  nonliable  to  taxation  In  like  manner 
as  the  personal  property  of  cities  and  other 
municipal  corporations.  It  must  be  remem- 
bered that  the  assessment  of  the  taxes  com- 
plained of  here  is  not  against  the  cemetery 
grounds  or  Improvements,  but  against  the 
personal  property  of  the  association,  amount- 
ing In  value  to  at  least  $120,000,  aa  found 
by  the  assessor  of  the  city  of  St  Joseph, 
which  has  been  Invested  and  used  by  the  as- 
sociation as  its  capital,  and  not  for  cemetery 
purposes.  It  is  quite  clear,  under  section 
6,  art  10,  of  the  Constitution,  and  sec- 
tion 9  of  relator's  charter,  that  all  of  the 
land  held  by  it  for  cemetery  purposes  is  ex- 
empt from  taxation  for  general  purposes,  but 
does  it  necessarily  follow  that  Its  personal 
property  and  moneys  on  hand  acquired  from 
the  sale  of  lots  are  also  exempt  from  taxa- 
tion? As  a  rule,  all  property  is  subject  to 
taxation,  and  therefore  laws  exempting  prop- 
erty from  taxation  are  to  be  strictly  constru- 
ed, and  the  right  of  exemption  established  be- 
yond a  reasonable  doubt  Fitterer  v.  Craw- 
ford, 157  Mo.  61,  57  8.  W.  532,  50  L.  R.  A. 
191.  An  exemption  from  taxation  exists  only 
where  It  Is  expressed  in  explicit  terms,  and 
it  cannot  be  extended  beyond  the  plain  mean- 
ing of  these  limits.  State  v.  Wilson,  52  Md. 
638.  In  Rosedale  Cemetery  Association  v. 
Linden  Township,  73  N.  J.  Law,  421,  63  Atl. 
904,  It  is  held,  under  "An  act  to  authorize  the 
incorporation  of  rural  cemetery  associations, 
and  regulate  cemeteries,"  which  provides 
that  "the  cemetery  lands  and  property  of  any 
association  formed  pursuant  to  this  act  or 
otherwise  Incorporated,  as  well  as  bonds  and 
mortgages  given  to  secure  the  purchase  mon- 
ey of  such  cemetery  lands,  shall  be  exempt 
from  all  public  taxes,"  that  the  personal  prop- 
erty of  such  cemetery  associations,  consisting 
of  horses,  hearses,  carriages,  agricultural  im- 
plements, tools,  and  other  articles  used  ex- 
clusively in  and  about  their  cemeteries  and 
for  burials  in  their  cemeteries,  are  subject 
to  taxation.  The  court  said:  "The  prosecu- 
tors insist  that  the  word  'property,'  as  used 
In  the  eighth  section,  supra,  means  personal 
property.  All  exemptions  from  general  taxa- 
tion are  to  be  considered  strictly;  the  res- 
olution, in  case  of  doubt,  being  In  favor  of 
the  rule  which  subjects  all  property  to  a  Just 
share  of  the  public  burdens.  In  State  v. 
KroUman,  Collector,  38  N.  J.  Law,  674,  the 
exemption  from  taxation  of  'the  endowment 
or  fund  of  any  religious  society,  college,'  etc., 
wae  held  not  to  Include  an  endowment  of  a 
religious  society,  college,  etc.,  consisting  of 
land.  An  exemption  from  taxation  of  build- 
ings erected  and  used  for  religious  purposes 
was  held  not  to  exempt  a  parsonage  erected 
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by  a  religions  society  on  tbeir  cbnrch  lot 
State  ▼.  AxteU,  41  N.  J.  Law,  117;  Little  ▼. 
Bowers,  46  N.  J.  Law,  300 ;  State  Board  of 
AGsesBore  t.  Paterson,  etc.,  R.  R.,  50  N.  J. 
Law,  447,  14  Atl.  610;  Presbyterian  Board 
y.  Flsber,  68  N.  J.  Law,  143,  52  Atl.  228. 
Tax  ezemptlons  are  not  favored,  and  must 
be  given  the  most  rigid  admissible  constnic- 
tlon.  Cooper  Hoq>ital  t.  Camden,  70  N.  J. 
Law,  478,  57  AtL  26a  It  Is  In  accordance 
wltb  tbe  common  wish  of  mankind  that  the 
places  where  tbe  dead  are  buried  should  be 
protected  and  preserved  against  the  inter- 
ference of  possible  sales  for  unpaid  taxes,  or 
under  execution  for  debts,  and  be  kq)t  free 
from  all  molestation  or  desecration.  These 
legislative  exemptions  of  cemetery  property 
are  the  expression  of  that  wish.  But  It  is 
not  perceived  how  that  wish  is  made  ef- 
fectual  by  exempting  from  taxation  property 
not  used  for  burial  places  that  has  no  as- 
sociations connected  with  it  and  may  be  dis- 
posed of  by  the  association  at  any  time  to  any 
person  for  any  purpose.  A  reading  of  this 
section  also  discloses  that  all  the  provisions, 
except  that  relating  to  taxation,  can  refer 
imly  to  real  estate.  Tbe  word  'property'  as 
used  in  association  wltb  the  words  'cemetery 
lands'  would  be  reasonably,  and  according  to 
well-known  rules  of  construction,  held  to  mean 
like  property  to  cemetery  lands,  and  could 
well  refer  to  structures,  monuments,  grave- 
stones, and  buildings  erected  upon  tbe  lands 
for  cemetery  purposes.  In  the  general  tax 
act,  when  personal  property  Is  exempted  from 
taxation,  it  is  plainly  indicated.  In  tbe  tax 
act  of  1866  (P.  L.  p.  1043),  as  amended  In 
1894  (P.  L.  p.  354)— Gen.  St  p.  3320,  S  200. 
snbd.  2 — ^the  exemption  of  colleges,  etc.,  is  as 
to  the  'land'  and  the  'furnltiure'  of  tbe  build- 
ings and  'the  personal  property  used  there- 
in,' and  much  the  same  language  appears  in 
tbe  tax  act  of  1903  (P.  L.  p.  394).  The  tax 
act  of  1903  exempts  cemeteries  under  the 
following  language:  'Graveyards,  not  exceed- 
ing ten  acres  of  ground,  cemeteries  and  build- 
ings for  cemetery  use  erected  thereon.'  The 
word  'property,'  as  used  in  section  8  of  the 
act  authorizing  the  incorporation  of  ceme- 
teries, supra,  does  not  Include  personal  prop- 
erty." In  People  ex  rel.  v.  Board  of  Di- 
rectors of  Chicago  Theological  Seminary,  174 
III.  177,  51  N.  E.  198,  It  was  held  that  tbe 
words  "the  property  of  whatever  kind  or  de- 
scription belonging  to  and  appertaining  to 
said  seminary  shall  be  forever  free  and  ex- 
empt from  all  taxation"  did  not  mean  all 
property  belonging  to  the  corporation,  and 
property  owned  by  it  but  not  appertaining  to 
tlie  seminary,  tboogb  the  income  therefrom 
was  used  for  seminary  purposes,  was  not  ex- 
empt Tbe  court  said:  "It  is  manifest  that 
tbe  purpose  of  the  section  was  to  exempt 
property  owned  by  the  corporation,  but  It 
does  not  follow  that  the  Intention  was  to  In- 
clude in  that  exemption  all  property  owned 
by  it  used  for  the  purpose  of  a  seminary." 


In  City  of  Kansas  r.  Kansas  City  Medical 
College,  111  Mo.  141,  20  S.  W.  85,  It  Is  held 
that  tbe  exemption  from  taxation  of  a  lot 
"wltb  tbe  buildings  thereon,"  when  used  for 
schools  (Const  art  10,  |  6;  Rev.  St  1889,  I 
7504),  does  not  Include  office  furniture,  nor 
the  furniture  of  a  chemical  laboratory  not 
fastened  to  the  building.  It  is  true  that  sec- 
tion 2  of  relator's  amended  charter  provides 
"that  after  tbe  payment  of  the  present  lia- 
bilities of  said  association  and  the  reimburse- 
ment to  the  stockholders  of  the  amounts  of 
money  they  have  advanced  or  may  advance 
to  purchase  and  Improve  said  cemetery 
grounds  now  owned  by  said  association,  the 
residue  of  tbe  income  of  said  association, 
either  from  sale  of  lots  or  from  any  other 
source,  shall  be  forever  held,  kept  and  used 
by  said  board  of  trustees  and  their  succes- 
sors for  the  sole  and  only  purpose  of  Im- 
proving, embellishing  and  preserving  said 
cemetery  grounds  now  owned  and  controlled 
by  said  association";  but  that  section  can- 
not, we  think,  be  construed  as  exempting  the 
personal  property  of  the  corporation  from 
taxation.  It  makes  no  reference  whatever 
to  the  subject  of  taxation,  which  subject  was 
evidently  not  In  the  minds  of  the  Legislature 
at  the  time.  Nor  do  we  think  that  section  6, 
art  10,  of  the  Constitution,  supra,  can  be 
construed  as  indicating  an  intention  on  tbe 
part  of  the  framers  of  that  instrument  to 
exempt  from  taxation  the  personal  property 
of  cemeteries,  whether  owned  by  a  corpora- 
tion or  otherwise.  In  that  section  the  words 
"the  property,  real  and  personal  of  the  state, 
counties  and  other  municipal  corporations," 
are  separate  from  and  have  no  connection 
with  the  words  "and  cemeteries,"  which  fol- 
low. Tbe  exemption  extends  to  "cemeteries," 
as  such,  but  the  section  makes  no  reference 
to  any  kind  of  property  In  that  connection; 
and  section  7  of  said  article  (Ann.  St  1906, 
p.  282)  expressly  provides  that  "all  laws  ex- 
empting property  from  taxation  other  than 
the  property  above  enumerated  shall  be  void." 
Sectl'in  9119,  Rev.  St  1899  (Ann.  St  1906,  p. 
4199),  states  and  embraces  the  persons,  prop- 
erties and  subjects  exempt  from  taxation, 
and  not  expressly  exempted  by  the  Constitu- 
tion, and  personal  property  belonging  to  cem- 
eteries is  not  included.  For  these  reasons 
we  must  rule  this  point  against  the  relator. 
It  Is  further  contended  by  relator  that  the 
particular  assessment  complained  of  Is  void 
for  want  of  compliance  with  tbe  law  regulat- 
ing assessments  of  personal  property  In  cities 
of  the  second  class,  in  that  the  notice  required 
by  section  5575,  Rev.  St.  1899,  is  not  sbown 
to  have  been  given.  That  section  is  as  fol- 
lows: "The  assessor  shall,  at  least  ten  days 
before  the  first  day  of  January  In  each  year, 
g^lve  public  notice,  by  advertlsnnent  in  some 
dally  paper  published  in  the  city,  and  also 
by  handbills  posted  and  circulated  through- 
out the  city,  that  all  persons  owning  or  hav- 
ing in  their  possession  or  under  their  control, 
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wbetbo:  as  owner  or  as  agent  for  another,  on 
the  first  day  of  January  next  ensuing,  per- 
sonal property  subject  to  municipal  taxation, 
are  required  to  deliver  to  him,  at  his  oflSce, 
on  or  before  the  fifteenth  day  of  February 
next,  lists  of  all  such  property,  classified  aa 
required,  by  law,  with  the  true  cash  value 
thereof;  and  that  all  merchants  doing  busi- 
ness In  the  city  are  required  within  the  same 
time  to  furnish  to  him,  at  hla  office,  a  true 
state^lent,  verified  by  the  oath  or  affidavit 
of  such  merchant,  or  his  agent,  of  the  highest 
amount  in  value  of  all  goods,  wares  and  mer- 
chandise owned  or  kept  on  hand  for  sale  by 
such  merchant,  at  any  time  within  three 
months  before  such  first  day  of  January." 
While  it  is  true  that  neither  the  original  nor 
amended  return  to  the  writ  of  certiorari 
shows  a  compliance  with  this  statute,  it  is 
quite  evident  that  the  lists  thereby  required 
to  be  made  out  are  solely  for  the  convenience 
of  the  assessor,  enabling  blm  to  make  his  as- 
sessments with  the  more  expedition  and  ac- 
curacy; and,  as  his  faUure  to  comply  with 
the  statute  in  no  way  prejudiced  the  tax- 
payer, such  failure  does  not,  In  our  opinion, 
invalidate  the  assessment  In  question. 

Section  6579,  Rev.  St  1899  (Ann.  St  1906, 
p.  2852),  among  other  things,  provides  that 
the  assessor  and  his  deputies  shall  be  author- 
ized to  administer  oaths,  and  may  require 
any  person  to  verify  any  lists  ma-de  by  him, 
and  may,  by  a  notice  delivered  to  any  person 
or  left  at  his  residence,  office,  or  place  of 
business,  require  such  person,  within  five 
days,  to  deliver  to  him  at  his  office  any  list 
or  statement  necessary  for  the  purpose  of 
making  the  assessment  and  to  verify  the 
same  by  affidavit;  and  any  person  falling 
or  refusing  to  verify  such  list,  when  so  re- 
quested by  the  assessor,  or  to  deliver  and 
verify  such  list,  when  notified  by  the  assessor 
so  to  do,  shall  forfeit  to  the  city  $100;  and 
the  assessor  shall  assess  such  person  accord- 
ing to  the  best  information  he  can  get,  with- 
out stating  the  kind  of  personal  property  as 
provided  by  statutes.  The  return  to  the  writ 
shows  a  substantial  compliance  by  the  assess- 
or with  this  statute.  It  shows  that  he  did 
call  at  the  office  of  the  corporation  at  the 
time  Indicated,  where  he  found  the  secretary 
thereof,  and  also  called  on  the  same  day  at 
the  place  of  business  of  the  president  of  the 
corporation,  and  presented  to  each  of  said 
officers  a  blank  list,  with  the  request  that 
they  fill  out  said  list  and  return  it  to  him 
at  his  office,  but  that  each  of  them  refused 
to  accept  said  blank  list  or  to  have  anything 
to  do  with  it  or  to  fill  it  out  and  return 
the  same  to  him.  Having  complied  with  the 
statute  in  this  respect  the  assessor  had  the 
right  and  authority,  upon  the  failure  and  re- 
fusal of  the  relator's  officers  to  make  out  and 
return  to  him  a  list  of  its  personal  property, 
to  assess  such  property  according  to  the  best 
information  he  could  get  without  stating  the 
kind  of  personal  property,   as  provided  in 


section  5577  of  the  statute  (Ann.   St  1906, 
p.  2862). 

That  the  assessor  had  jurisdiction  of  tho 
subject-matter  and  of  the  corporation  Is  in- 
disputa'ble,  and,  finding  no  reversible  error  in 
the  record,  the  judgmoit  of  the  circuit  court 
la  affirmed.    All  concur. 


CITT   or   ST.   LOUIS   v.   Q.    H,   WRIGHT 

CONTRACTING   CO.    et   al. 

(Supreme  Court  of  Missouri,   Division   No.   2. 

March  17,  1906.) 

1.  JUDGHEWT— CONFOBlfITT  TO    PUBADINGS. 

A  judgment  not  authorlied  by  the  allega- 
tions of  the  petition  is  emuieoaB. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dik. 
vol.  30,  Judgment  §f  434-145.] 

2.  Affeai.  —  Pmadinos  —  Ambndment  —  Au- 

THOBITT   or  OODBT. 

Rev.  St.  1809,  J}  660,  672,  678  (Ann.  St. 
1906,  pp.  679,  686,  690),  antborize  the  allowance 
of  amendments  to  pleadings  after  final  Judg- 
ment In  furtherance  of  justice,  etc.  In  an  ac- 
tion by  a  city  on  a  bond  of  a  contractor  for  a 
street  improvement  the  petition  alleged  breach- 
es .of  the  contract  abandonment  of  the  work, 
and  the  completion  thereof  by  another,  and  aver- 
red that  the  city  sued  as  trustee  of  an  express 
trust  for  the  owners  of  the  property  ai^nst 
which  tax  bills  were  issued,  and  that  it  in  the 
event  of  a  recovery,  would  distribute  the  amount 
recovered  among  the  owners  of  the  property, 
and  prayed  for  the  penalty  of  the  bond.  Judg- 
ment for  substantial  damages  was  rendered. 
Held,  that  the  court  on  appeal  could  not  disre- 
gard the  allegations  that  the  city  sued  as  trustee 
for  the  owners  of  the  proper^,  and  that  the 
recovery  would  be  distributed  among  them  and 
uphold  the  judgment  though  the  city  could  not 
sue  as  trustee  for  the  owners,  especially  where 
the  cause  was  tried  on  the  theory"  of  the  exist- 
ence of  a  contract  l>etween  tlie  owners  of  the 
property  and  defendants,  and  tliat  the  owners 
were  entitled  to  recover  for  the  breach  as  parties 
to  the  contract 

3.  Same. 

A  cause  must  be  heard  in  the  appellate 
court  on  the  same  theory  as  that  on  which  it 
was  tried  in  the  court  below. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8S  3402^05.] 

Appeal  from  St  Louis  Circuit  Court ;  Mos-  * 
es  N.  Sale,  Judge. 

Action  by  the  city  of  St  Louis  against  the 
G.  H.  Wright  Contracting  Company  and  an- 
other. From  a  judgment  for  plalntlfC,  de- 
fendants appeal.    Reversed. 

See  101  S.  W.  6. 

Seddon  &  Holland  and  Fldelio  C  Sharp, 
for  appellants.  Charles  W.  Bates  and  Benja- 
min H.  Charles,  for  respondent 

BURGESS,  J.  This  is  a  suit  for  damages 
for  breach  of  certain  contracts  and  bonds  for 
the  doing  of  certain  public  work  in  the  city 
of  St.  Louis.  -The  petition  contains  five 
counts,  each  based  upon  a  separate  contract 
The  contracts  difFer  only  In  respect  to  dates, 
penalties,  and  the  character  and  quantity  of 
the  work  to  be  performed  under  each,  and 
the  several  counts  of  the  petition  are  varied 
to  meet  these  minor  differences.  It  will 
therefore  be  only  necessary  to  refer  to  one. 
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tlte  first  count  of  the  petition,  which  alleges, 
la  aubstance :  That  on  the  28th  day  of  June, 
1900,  the  defendant  contracting  company,  as 
principal,  and  the  defendant  surety  company, 
as  security,  entered  Into  a  bond  and  writing, 
whereby  they  bound  themselTes  unto  the  city 
of  St  Louis  In  the  penal  sum  of  $5,529.05, 
which  said  bond  was  subject  to  the  condi- 
tions that  If  the  defendant  contracting  com- 
pany should  faithfully  and  properly  perform 
the  contract  preceding  the  bond,  and  of  which 
the  bond  forms  a  part,  according  to  the  terms 
of  said  contract,  and  should,  as  soon  as  the 
work  contemplated  by  the  contract  was  com- 
pleted, pay  to  the  proper  parties  all  amounts 
due  for  material  and  labor  used  and  em- 
ployed In  the  performance  of  the  contract, 
then  the  obligation  should  be  void,  otherwise, 
to  remain  In  full  force  and  efTect.  That  the 
contract  was  entered  into  on  the  2Sth  day  of 
June,  1900,  and  by  its  terms  the  defendant 
contracting  company  undertook  and  agreed 
with  plaintiff  to  do  and  perform  the  work  of 
reconstructing  a  certain  portion  of  Easton 
avenue,  and  to  furnish  all  the  work,  labor, 
materials,  and  appliances  necessary  therefor, 
said  work  to  be  done  In  conformity  with  the 
plans  on  file  In  the  office  of  the  street  com- 
missioner and  in  strict  obedience  to  his  di- 
rections. 

The  petition  sets  out  the  items  of  the  work 
to  be  performed  and  the  prices  to  be  paid 
therefor,  and  then  states  that  plalntifF  was 
to  pay  for  the  work  and  materials  In  special 
tax  bills  against  the  lots  of  ground  adjoining 
Ebston  avenue  in  proportion  to  their  frontage 
on  the  improvement  Continuing,  the  petition 
states  that  the  defendants  did  not  perform 
the  conditions  of  their  contract  and  bond,  bat 
failed,  neglected,  and  refused  to  commence 
work  as  requested  in  writing  dated  October 
8,  1900,  and  in  subsequent  notices,  and  failed 
to  comply  with  the  specifications  and  stipula- 
tions of  said  contract  in  that  said  defendant 
contracting  company  failed  and  refused  to 
perform  the  work  or  any  part  thereof,  but 
abandoned  both  the  work  and  contract; 
whereupon  plaintiff  annulled  and  canceled 
said  contract  in  the  manner  provided  for  in 
such  case  by  the  terms  thereof.  That  there- 
upon the  board  of  public  Improvements  of  the 
city  of  St  Louis,  In  accordance  with  the 
terms  of  said  contract  proceeded  to  relet  the 
work  to  J.  E.  Perkinson,  who  was  the  lowest 
and  best  bidder  for  the  same,  and  proceeded 
to  have  the  work  completed  by  said  Perkin- 
son ;  but  that  plaintiff  was  compelled  to  pay 
said  Perkinson,  in  the  manner  provided  for 
by  said  contract  with  the  defendant  contract- 
ing company,  certain  prices  and  amounts  for 
such  work,  all  of  which  the  petition  sets  forth 
In  detail.  Then  follows  the  allegation  that 
under  the  said  contract  with  the  defendant 
contracting  company,  said  defendant,  for  all 
of  the  materials  and  labor  employed,  would 
have  been  entitled  to  receive  at  the  prices 
fixed  by  their  contract  the  total  amount  of 
$6,772.16,  bat  that  plaintiff  was  compelled  to 


pay  to  said  Perkinson  for  the  performance 
of  the  same  work  and  furnishing  the  same 
materials  the  aggregate  amount  of  $6,835.46, 
or  the  sum  of  $63.30  over  and  above  the  sum 
for  which  the  defendant  contracting  company 
agreed  to  perform  and  furnish  the  same; 
that  the  payments  so  made  by  plaintiff  were, 
in  conformity  with  said  contract  made  in 
special  tax  bills  duly  issued  by  plaintiff  to 
said  Perkinson.  The  petition  further  states 
"that  plaintiff  brings  and  maintains  this  suit 
as  the  trustee  of  an  express  trust  for  itself 
and  the  owners  of  the  several  lots  of  ground 
against  which  the  said  several  tax  bills  were 
issued;  and  plaintiff,  in  the  event  of  re- 
covery, will  distribute  any  amounts  recovered 
among  the  owners  of  the  several  lots  charged 
with  the  cost  of  the  aforesaid  Improvements 
in  the  same  proportion  in  which  the  said 
several  owners  were  compelled  to  contribute 
for  the  cost  of  said  improvements";  that, 
"by  reason  of  the  breach  of  the  contract  on 
the  part  of  said  defendant  G.  H.  Wright  Con- 
tracting Company,  and  its  failure  and  the 
failure  of  defendant  City  Trust  Safe  Deposit 
&  Surety  Company  of  Philadelphia,  to  ol)- 
serve  and  fulfill  the  conditions  of  their  said 
bond,  the  plaintiff,  as  trustee  as  aforesaid, 
has  sustained  and  suffered  damages  in  the 
said  sum  of  ^83.30." 

Plaintiff  prays  Judgment  for  the  penalty 
of  the  bond  and  asks  that  execution  issue  for 
the  sum  of  $63.30,  with  Interest  and  costs. 
The  defendants  filed  their  answer  to  the  peti- 
tion, and  to  each  count  thereof,  which  an- 
swer admits  that  defendants  "entered  Into 
a  bond  whereby  they  bound  themselves  to  the 
city  of  St  Louis  in  the  penal  sum  stated  sub- 
ject to  the  conditions  thereunder  written  as 
stated  in  said  coimt,  but  the  defendants  deny 
each  and  every  other  allegation  in  said  count 
not  hereinbefore  specifically  admitted."  De- 
fendants also  set  up  In  said  answer  certain 
separate  and  afiSrmatlve  defenses  to  each 
count  of  the  petition,  but  the  same  are  waiv- 
ed by  them  on  this  appeal.  The  case  was  re- 
ferred by  the  court  to  a  referee,  who  heard 
the  evidence,  and  filed  his  report  and  find- 
ings. The  referee  foimd  for  the  defendants 
and  against  the  plaintiff  in  its  alleged  capaci- 
ty of  trustee  of  an  express  trust  aud  found 
for  the  plaintiff  and  against  the  defendants 
on  each  count  of  the  j)etItIon  for  the  penalty 
of  the  bonds,  and  recommended  Judgment  in 
favor  of  the  plaintiff  for  nominal  damages  on- 
ly. Plaintiff  filed  exceptions  to  the  referee's 
report  which  were  sustained  by  the  court  and 
Judgment  was  entered  up  in  favor  of  plaintiff, 
and  against  both  defendants  for  the  sum  of  the 
amounts  prayed  for  in  the  several  counts  of 
the  petition,  to  wit  $10,033.71  together  with 
interest  which  Increased  the  Judgment  to  $12,- 
023.72.  The  defendants  duly  excepted  to  the 
action  of  the  court  in  rendering  said  Judg- 
ment, and  filed  their  motions  for  a  new  trial, 
which  being  overruled,  they  saved  their  ex- 
ceptions and  appealed. 

The  conditions  of  the  bond  are  not  fully 
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set  out  in  tbe  petition,  the  langoage  of  the 
bond  being  as  follows:  "In  tbe  event  the 
said  G.  H.  Wright  Contracting  Company  shall 
faithfully  and  properly  perform  the  foregoing 
contract  according  to  all  the  terms  thereof, 
and  shall,  as  soon  as  the  work  contemplated 
by  said  contract  is  completed,  pay  to  the 
proper  parties  all  amounts  due  for  material 
and  labor  used  and  employed  In  the  perform- 
ance thereof,  then  this  obligation  to  be  void, 
otherwise,  of  full  force  and  effect,  and  the 
same  be  sued  on  at  the  Instance  of  any  ma- 
terialman, laboring  man,  or  mechanic,  in  the 
name  of  the  city  of  St.  Louis  to  the  use  of 
such  materialman,  laboring  man,  or  mechan- 
ic, for  any  breach  of  tbe  condition  hereof." 

This  case,  in  all  its  salient  features,  is  on 
all  fours  with  the  case  of  St.  Louis  t.  Wright 
Contracting  Co.,  202  Mo.  451,  101  S.  W.  6,  and 
that  case,  under  ordinary  drcnmstances, 
would  be  res  adjudlcata  of  this.  Counsel  for 
plaintiff  disclaim  any  disposition  to  reopen 
the  question  presented  and  passed  upon  in 
that  case,  to  the  effect  that  the  city  of  St 
Louis  could  not  sue  as  the  trustee  of  a  pri- 
vate trust  for  lot  owners  to  recover  the  excess 
paid  by  them  in  special  tax  bills,  due  by  rea- 
son of  the  defendant's  default  and  abandon- 
ment of  certain  contracts  to  Improve  certain 
streets  and  alleys  in  said  city ;  but,  as  if  to 
evade  the  ruling  in  that  case,  they  now  argue 
and  insist  that  the  whole  bond,  including  the 
provisions  on  which  this  suit  is  based,  was 
made  with  the  city  for  the  personal  benefit 
and  Indemnification  of  the  city,  and  to  which 
no  third  persons,  except  materialmen,  me- 
chanics and  laborers  who  are  specially  nam- 
ed, are  parties ;  that  the  suit  was  one  prose- 
cuted by  the  city  for  its  personal  benefit,  and 
that  tbe  judgment  was  Intended  to  be  and  Is 
for  the  city  and  for  Its  personal  benefit,  and 
that  all  of  the  allegations  in  the  petition  and 
record  to  the  contrary  are  mere  surplusage 
and  ought  to  be  stricken  out  to  conform  to 
that  Idea ;  that  as  the  judgment  rendered  fol- 
lowed the  caption  and  substance  of  the  peti- 
tion, and  in  effect  disregarded  the  allegation 
in  tbe  petition,  that  plaintiff  sues  as  a  pri- 
vate trustee  for  lot  owners  and  would  account 
to  them,  it  was,  even  under  the  ruling  in  St 
Louis  V.  Wright,  supra,  technically  correct  in 
form,  and  no  regard  nee,d  be  had  to  this  alle- 
gation. Plaintiff  suggests  that  If  the  court 
sees  fit  to  go  behind  tbe  form  of  the  judg- 
ment, it  may  direct  an  amendment  of  the 
petition,  by  striking  out  this  surplus  allega- 
tion, to  make  it  conform  technically  to  the 
theory  that  the  city  sues  In  its  corporate  ca- 
pacity as  the  representative  of  the  public. 

The  petition  is  as  much  part  of  the  record 
in  this  case  as  Is  the  judgment,  and  if  the 
judgment  rendered  is  not  authorized  by  the 
allegations  in  the  petition,  It  is  of  course  er- 
roneous. Those  parts  of  the  petition  which 
plaintiff  asks  to  be  disregarded,  in  affirmance 
of  the  judgment  under  section  660,  672,  and 
R7.S.  Rev.  St  1899  (.\nn.  St.  1906,  pp.  679,  680, 

)),  and  authorities  cited,  are  as  follows: 


"The  plaintiff  now  brings  and  maintains 
this  suit  as  the  trustee  of  an  express  trust 
for  itself  and  the  owners  of  the  several  lots 
of  ground  against  which  the  said  several  tax 
bills  were  issued;  and  plaintiff.  In  the  event 
of  recovery,  will  distribute  any  amounts  re- 
covered among  the  owners  of  the  several  lots 
charged  with  the  cost  of  the  aforesaid  Im- 
provements In  the  same  proportion  in  which 
the  said  several  owners  were  compelled  to 
contribute  for  the  cost  of  said  Improvement 

"Plaintiff  says  that  by  reason  of  the  breach 
of  the  contract  on  the  part  of  said  defendant 
O.  H.  Wright  Contracting  Company,  and  its 
failure,  and  the  failure  of  defendant  Oty 
Trust  Safe  Deposit  &  Surety  Company  of 
Philadelphia,  to  observe  and  fulfill  the  condi- 
tions of  their  said  bond,  the  plaintiff,  as  trus- 
tee as  aforesaid,  has  sustained  and  suffered 
damages  in  the  said  sum  of  $63.30." 

These  were  among  the  most  important  al- 
legations of  the  petition,  and  it  was  upon 
these  same  allegations  that  it  was  held  in  St 
Louis  V.  Wright,  supra,  that  plaintiff  could 
not  recover.  Under  the  statutes  and  authori- 
ties referred  to  by  plaintiff,  this  court  has 
power  after  final  judgment  rendered  in  any 
cause,  in  furtherance  of  justice,  and  upon 
such  terms  as  may  be  just,  to  permit  the 
amendment  in  afilrmance  of  such  judgment, 
of  any  record,  pleading,  or  process,  by  adding 
or  striking  out  the  name  of  a  party,  or  b|y 
correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect  or  by  rec- 
tifying defects  or  imperfections  in  matter  of 
form;  but  the  statutes  do  not  authorize  an 
amendment  by  striking  out  an  allegation  re- 
lied upon  as  the  basis  of  the  cause  of  action, 
as  in  this  case,  and  which  was  not  Inserted 
In  the  petition  by  mistake  or  Inadvertence. 
If  plaintiff  has  the  right  to  abandon,  in  this 
court,  said  allegations,  in  furtherance  of  jus- 
tice and  in  affirmance  of  the  judgment  it  is 
difficult  to  conceive  of  an  amendment  that 
might  not  be  made,  by  adding  to  or  striking 
from  any  pleading  in  a  cause,  in  confirmation 
of  a  judgment.  The  statute  specifies  what 
pleadings  and  proceedings  in  a  cause  may  be 
amended  in  affirmance  of  a  judgment  but  It 
nowhere  authorizes  the  amendment  of  the 
petition  upon  which  the  Judgment  was  ren- 
dered by  the  abandonment  of  the  cause  of  ac- 
tion upon  which  predicated,  and  then  the  sub- 
stitution for  the  original  of  an  entirely  dif- 
ferent judgment  upon  the  petition  as  amend- 
ed. 

All  of  the  cases  cited  and  relied  upon  by 
plaintiff  as  supporting  its  contention  that  it 
has  the  right  to  amend  the  petition  by  aban- 
doning the  parts  heretofore  indicated  have 
reference  to  some  matter  specified  In  the  stat- 
ute, or  which  fairly  came  within  its  provis- 
ions ;  but  none  of  them  go  so  far  as  la  sought 
to  be  done  In  this  case.  Moreover,  the  case 
was  tried  upon  a  theory  entirely  different 
from  that  upon  which  plaintiff  now  seeks  to 
submit  it;  that  is,  that  the  provisions  of  the 
general  contract  filed  with  the  i)etitlon  as  an 
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exhibit,  for  the  breach  of  which  the  suit  Is 
prosecuted,  was  a  contract  between  the  de- 
fendants and  the  lot  owners,  and  that  they 
were  entitled  to  recover  for  the  breach  as 
parties  thereto.  It  needs  bnt  a  casual  read- 
ing of  the  pleadings,  and  the  proceedings  be- 
fore the  referee  and  the  court,  to  show  that 
such  was  the  case,  and  the  case  must  be  tried 
in  this  court  upon  the  same  theory  as  in  the 
court  below.  Had  the  city  claimed  that  the 
bond  was  one  of  mere  Indemnity  to  it,  and 
that  it  had  been  violated,  the  defendant 
might  have  shown,  or  at  least  been  ofTered 
the  opportunity  of  showing,  that  it  had  a 
defense  against  the  city  which  it  could  not 
successfully  interpose  against  the  lot  owners. 
Bnt  as  the  petition  calls  for  no  such  defense, 
it  would  be  the  greatest  injustice  to  permit 
the  plaintitr  to  change  its  position  In  this 
court  and  ask  that  a  judgment  supposed  by 
the  court  below  to  have  been  rendered  in  fa- 
vor of  the  lot  owners  to  be  alBrmed  as  one  in 
favor  of  another  party. 

It  Is  well  settled  that  a  cause  must  be 
heard  in  the  appellate  court  upon  the  same 
theory  as  that  upon  which  it  was  tried  in 
the  trial  court  (Walker  v.  Owen,  79  Mo.  563 ; 
Minton  V.  Steele,  125  Mo.  181,  28  S.  W.  746; 
Dice  V.  Hamilton.  178  Mo.  81,  77  S.  W.  299 ; 
Meyer  v.  Bybee,  179  Mo.  354,  78  S.  W.  579) ; 
and  it  may  be  said  that  no  other  theory  is 
possible.  Tried  In  this  court,  as  it  must  be, 
upon  the  same  theory  It  was  tried  in  the 
court  t>elow,  the  able  and  exhaustive  opinion 
of  Judge  Woodson  in  St.  Louis  v.  Wright, 
supra,  covers  all  the  points  at  issue  in  this 
case.  Following  the  law  as  declared  in  that 
case,  the  Judgment  is  reversed.    All  concur. 


STATE  V.  GOODALB. 

(Supreme  Ciourt  of  Missouri,   Division   No.  2. 
March  17,  190&) 

1.  Rape— INFOBMATION— SUFFICIENCT. 

An  information,  charging  that  "defendant 
onlawfally,  violently  and  feloniously  did  make 
an  assault  in  and  npon"  the  prosecutrix,  and 
her,  the  prosecutrix,  "then  and  there  unlawfully, 
forcibly,  and  against  her  will  did  ravish  and 
carnally  know,"  contains  a  sufficient  charge  of 
rai>e. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Rape,  SS  29-34. 

For  other  definitions,  see  Words  and  Phra8<». 
vol.  7,  pp.  5919,  5925 ;   vol.  8,  p.  7778.] 

2.  IVDicnmxT  Ann  Infobmatiok— Joindeb  of 
Counts  and  E!tECTioN. 

There  was  no  error  in  Joining  in  an  in- 
formation two  counts,  one  for  rape,  the  other 
for  incest,  where  they  both  related  to  the  same 
transaction,  nor  was  the  state  required  to  elect, 
it  having  the  right  to  go  to  the  jury  on  the  dif- 
ferent phases  of  the  evidence. 

3.  Rape— Weight  of  Evidence. 

While  it  is  the  law  that  a  conviction  for 
rape  may  be  sustained  upon  the  uncorroborated 
evidence  of  the  outraged  female,  it  is  neverthe- 
less equally  well  settled  that  the  appellate  court 
will  closely  scrutinice  the  testimony  upon  which 
the  conviction  was  obtained,  and  if  U  appears 


incredible  and  too  unsubstantial  will  reverse  the 
judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  H  83,  84.] 

4.  Same  —  Evidence  —  CoHDUor  ahd  Cok- 

FLAINTB  or  FEVAI.E. 

In  a  prosecution  for  rape,  a  concealment  of 
the  injury  for  any  considerable  time  after  the 
woman  has  had  an  opiiortunity  to  complain, 
and  a  failure  on  her  part  to  make  an  outcry 
where  the  act  is  committed  witiiin  the  probable 
hearing  of  other  persons,  are  circumstances 
which  will  justify  a  strong,  but  not  conclusive, 
inference  that  the  act  was  with  her  consent,  and 
not  by  force. 

5.  Same— ScFriciENCT  or  Evidence. 

Evidence  in  a  prosecution  for  rape  ex- 
amined, and  held  not  to  support  a  conviction. 

(Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  {{  71-84.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Wm.  H.  Wallace,  Judge. 

Marshal  S.  Goodale  was  convicted  of  rape, 
and  be  appeals.    Reversed  and  remanded. 

Moore,  Handy  &  Kimbrell,  for  appel- 
lant The  Attorney  General  and  John  Ken- 
nish,  for  the  State. 

OANTT,  J.  At  the  January  term,  1907, 
of  the  criminal  court  of  Jackson  county,  the 
prosecuting  attorney  of  said  county  filed  in 
open  court  an  information  In  two  counts, 
charging  the  defendant  respectively,  with 
the  crimes  of  rape  and  incest  The  pros- 
ecuting witness,  upon  and  with  whom  the 
offenses  were  charged  to  have  been  com- 
mitted. Is  Ella  Brown,  an  unmarried  female, 
and  at  that  time  between  14  and  15  years 
of  age.  The  defendant  was  arraigned,  enter- 
ed a  plea  of  not  guilty^  and  the  court  for 
want  of  time  to  try  the  cause,  continued 
the  same  until  the  next  regular  term.  At 
the  April  term,  1907,  of  said  court  the  de- 
fendant filed  a  motion  moving  the  court  to 
require  the  prosecuting  attorney  to  elect  up- 
on which  of  the  counts  be  would  proceed  to 
trial.  This  motion  was  overruled  by  the 
court  and  exceptions  saved  to  such  ruling. 
The  same  motion  was  made  a  second  time  at 
the  close  of  all  the  evidence,  and  with  the 
same  result  The  defendant  was  then  put 
upon  bis  trial,  convicted  of  rape,  and  his 
punishment  assessed  by  the  Jury  at  a  term 
of  seven  years  In  the  State  Penitentiary. 
After  filing  motions  for  a  new  trial  and  In 
arrest,  which  were  overruled  by  the  court, 
and  exceptions  saved.  Judgment  was  pro- 
nounced and  sentence  passed  in  accordance 
with  the  verdict,  from  which  judgment  and 
sentence  the  defendant  appealed  to  this  court. 
At  the  trial  the  evidence  disclosed  substan- 
tially the  following  facts: 

At  the  time  of  the  alleged  offense,  the 
prosecuting  witness,  Ella  Brown,  was  an  un- 
married female  between  14  and  15  years 
of  age,  and  was  residing  with  her  mother 
and  sister  In  Colorado  City,  in  the  state 
of  Colorado.  Her  mother,  Comeletta  Brown, 
was  a  widow,  and  worked  by  the  day  to 
secure  a  livelihood  for  herself  and  two  chil- 
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dren.  Mrs.  Catharine  Cavanaugb  Is  the 
mother  of  the  defendant  atid  Comeletta 
Brown,  and  was  then  living  with  their  step- 
father, her  second  husband,  in  the  city  of 
Colorado  City,  about  two  Modes  distant 
from  the  home  of  her  said  daughter.  The 
two  families  were  on  the  most  Intimate  and 
friendly  terms.  The  defendant,  Marshal  S. 
Goodale,  Is  an  uncle  of  the  whole  blood  of 
the  prosecuting  witness,  and  was  about  49 
years  of  age  at  the  date  of  the  alleged 
offense.  He  had  been  married,  but  was  sep- 
arated from  his  wife,  and  the  latter  had 
obtained  a  divorce  from  him  In  the  city  of 
St  Louis,  where  she  resided,  shortly  before 
the  occurrence  of  the  facts  upon  which  this 
prosecution  Is  based.  He  was  a  telegraph 
operator  by  trade,-  and  had  been  engaged 
In  that  business  In'  different  parts  of  the 
country  since  he  was  IB  years  of  age.  He 
had  served  In  the  United  States  Navy,  in 
the  SpanlBb-Amerlcan  war,  and  afterwards 
In  the  land  forces  as  a  sergeant  of  the  sig- 
nal corps  In  the  Philippine  Islands.  He  re- 
ceived bis  discharge  from  the  army  In  1004, 
and  again  resumed  his  trade  as  telegraph 
operator  In  the  employment  of  a  railroad 
company  in  Oakland,  Cal.  About  the  28th 
of  July,  1906,  the  defendant  went  to  Colo- 
rado City  to  visit  his  mother,  sister,  and 
their  families.  During  his  stay  he  was  on 
the  most  friendly  and  Intimate  terms  with 
his  relatives  at  that  place,  at  one  time  hav- 
ing made  a  trip  with  the  prosecuting  wit- 
ness to  the  city  of  Denver,  where  they  re- 
mained overnight  at  the  hotel,  sleeping  in 
separate  beds  In  the  same  room.  No  com- 
plaint by  the  prosecutrix  or  her  mother  is 
made  against  the  defendant  for  any  mis- 
conduct or  Impropriety  on  this  trip.  After 
the  defendant  had  been  In  Colorado  about 
two  weeks  he  was  preparing  to  leave  to  make 
a  visit  to  his  sisters  and  their,  families  at 
Bolivar,  Mo.,  and  to  other  relatives  and 
acquaintances  In  the  city  of  St.  Louis.  It 
was  suggested  that  the  prosecutrix  accom- 
pany him  on  this  trip,  and  It  was  finally 
agreed  that  she  should  do  so.  Accordingly, 
on  the  13th  of  August,  1906,  the  defendant 
and  the  prosecutrix  left  Colorado  for  the 
trip  to  Missouri.  They  arrived  at  E^ansas 
Ci^  the  evening  of  the  next  day  after  the 
only  daily  train  from  that  point  to  Bolivar 
liad  departed,  and  it  became  necessary  for 
them  to  remain  in  Kansas  City  overnight, 
and  until  they  could  take  the  train  the 
next  morning  at  10  o'clock  for  their  des- 
tination. They  took  lodging  at  Hotel  Con- 
vention. The  defendant  registered  under  the 
name  of  Marshal  S.  Goodale  and  daughter, 
and  they  were  assigned  to  a  double  room 
containing  two  beds.  After  getting  their  sup- 
per, the  defendant  and  the  prosecutrix  went 
out  upon  the  street  and  listened  for  a  time 
to  the  Salvation  Army,  and  then  retired  to 
their  room.  The  prosecutrix  testified,  with 
much  minuteness  of  detail,  that  after  they 
had  returned  to  their  room  at  the  hotel' the 


defendant  ravished  her.  The  defendant, 
on  the  other  hand,  testified  that  after  return- 
ing to  their  room  they  retired  and  slept  un- 
til the  next  morning,  and  denied  that  any 
of  the  occurrences  had  taken  place  during 
the  night,  as  testified  to  by  the  prosecutrix. 
After  breakfast  at  the  hotel,  they  went  to 
the  depot,  took  their  train  for  Bolivar,  at 
which  place  they  remained,  visiting  their 
relatives  for  a  period  of  from  10  days  to 
2  weeks.  They  then  went  from  Bolivar  to 
St.  Louis  and  remained  at  the  latter  place 
about  the  same  length  of  time  visiting  rela- 
tives, after  which  they  returned  together  to 
the  home  of  the  prosecutrix  In  the  state  of 
Colorado.  During  the  time  intervening  be- 
tween the  time  they  stopped  at  Hotel  Con- 
vention and  their  return  to  Colorado,  the 
prosecutrix  had  made  no  complaint  what- 
ever as  to  any  mistreatment  or  misconduct 
toward  her  on  the  part  of  the  defmdant, 
but  she  and  her  mother  both  testified  that 
on  the  second  night  after  her  return  she 
then  communicated  to  her  mother  the  facts 
as  to  the  defendant's  conduct  and  crime 
when  they  remained  overnight  at  the  hotel 
In  Kansas  City.  For  about  two  weeks  after 
their  return  to  Colorado  the  relations  be- 
tween the  defendant  and  his  sister  and  fam- 
ily, Including  the  prosecutrix,  were  as  friend- 
ly and  Intimate  as  they  had  formerly  l)een, 
the  defendant  having  taken  them  to  church 
and  to  the  public  parks  and  eating  at  his 
sister's  home.  There  was  evidence  at  the 
trial  that  the  general  reputation  of  the  pros- 
ecutrix and  her  mother  for  virtue  and  chas- 
tity was  not  good  in  the  community  in 
which  they  lived,  and  defendant  testified 
that  he  had  been  apprised  of  this  fact  be- 
fore they  made  their  trip  to  Missouri,  and 
that  he  had  talked  with  the  prosecutrix  on 
the  subject  on  their  return  trip.  Some  weeks 
after  their  return  the  defendant  talked  with 
his  sister  upon  this  subject,  and  advised  her 
to  have  her  daughter  examined  by  a  physi- 
cian, that  she  might  Icnow  the  truth  in  re- 
gard thereto,  and  he  offered  to  pay  the 
pliyslclan's  charge  for  the  examination.  Up 
to  that  time  the  relations  continued  friend- 
ly between  the  brother  and  his  sister  and  her 
family  as  before.  The  mother  had  the  ex- 
amination made,  and  the  deposition  of  the 
physician  who  made  the  examination  was 
taken  by  the  defendant  and  read  in  evi- 
dence at  the  trial.  Depositions  were  also 
taken  by  the  defendant  of  witnesses  who  tes- 
tified to  specific  acts  of  uncbastlty  of  the 
prosecutrix  before  her  trip  to  Missouri  with 
the  defendant  This  testimony,  upon  objec- 
tion of  the  state,  was  stridden  out  by  the 
court,  to  which  action  of  the  court  the  de- 
fendant excepted,  and  now  complains  on 
this  appeal.  The  court  submitted  the  case 
to  the  Jury  upon  the  first  and  second  counts 
of  the  Information,  and  the  Jury  returned 
a  verdict  of  guilty  of  rape  upon  the  first 
count,  as  heretofore  stated. 
1.  The  first  count  in  the  information  charg- 
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ed  that  "on  August  14tb,  1906,  at  the  county 
of  Jackson  In  this  state,  the  defendant  un- 
lawfully, violently,  and  feloniously  did  make 
an  assault  In  and  upon  one  Ella  Brown,  and 
her,  the  aaid  Ella  Brown,  then  and  there 
unlawfully,  forcibly,  and  against  her  will  felo- 
niously did  ravish  and  carnally  know,  against 
the  peace  and  dignity  of  the  state."  The 
information  contains  a  sufficient  charge  of 
rape.  There  was  no  error  in  Joining  the 
two  counts,  one  for  rape,  the  other  for  incest, 
as  they  both  related  to  the  same  transaction. 
State  V.  Mallon.  75  Mo.  355;  Owens  v.  State, 
35  Tei.  O.  E.  3«,  33  S.  W.  875;  Bishop's 
New  Crim.  Proe.  {  453;  Porath  v.  State, 
90  Wis.  527,  63  N.  W.  1061,  48  Am.  St  Rep. 
!K4;  State  v.  Wiggins  (Tex.  Cr.  App.)  84 
S.  W.  821;  State  v.  Houx,  109  Mo.  654, 
19  S.  W.  35,  82  Am.  St  Rep.  686.  Nor  was 
the  state  required  to  elect.  It  had  a  right 
to  go  to  the  jury  on  the  different  phases  of  the 
evidence.  The  jury  acquitted  defendant  of 
incest  by  falling  to  find  him  guilty  thereof, 
and  finding  him  guilty  of  rape  alone. 

2.  The  all-important  question  on  this  ap- 
peal is  whether  the  testimony  in  this  case 
is  sufficient  to  sustain  the  conviction  of  the 
defendant  The  admonition  of  Lord  Hale 
that  "it  must  be  remembered  that  this  is  an 
accusation  easily  to  be  made  and  hard  to  be 
proved,  and  harder  to  be  defended  by  the 
party  accused,  though  never  so  innocent," 
most  be  heeded.  While  it  is  the  law  of  this 
state,  as  in  most  others,  where  not  modified 
by  statute,  that  a  conviction  for  rape  may 
be  sustained  upon  the  uncorroborated  evi- 
dence of  the  outraged  female,  it  Is  neverthe- 
less equally  well  settled  that  the  appellate 
court  will  closely  scrutinize  the  testimony  up- 
on which  the  conviction  was  obtained,  and. 
If  It  appears  incredible  and  too  unsubstan- 
tial to  make  It  the  basis  of  a  Judgment  will 
reverse  the  Judgment  While,  on  the  one 
hand.  It  will  not  do  to  hold  that  because  the 
evidence  Indicates  a  depravity  not  ordinarily 
witnessed  among  men,  It  must  be  rejected, 
because  the  annals  of  crime  are  replete  with 
examples  wherein  the  most  sacred  relations 
have  been  disregarded,  and  the  testimony  left 
no  room  for  a  reasonable  doubt  of  the  guilt 
of  the  accused,  yet,  on  the  other,  many  well- 
authenticated  decisions  attest  that  this  charge 
has  often  been  the  result  of  malice  and  hid- 
den motives,  and  the  courts  have  refused  to 
permit  convictions  to  stand  because  of  the  ut- 
ter improbability  of  the  testimony,  in  the 
light  of  the  conceded  drcumstancea.  Instlnc- ' 
tlvely,  the  character  of  the  accused  and  of  his 
accuser  Is  a  prime  consideration.  In  this 
case,  the  unchallenged  evidence  discloses  that 
the  defendant  at  the  date  of  the  alleged  out- 
rage was  a  man  49  yeaia  old.  From  his  boy- 
iKMd  he  was  a  telegraph  operator,  in  different 
parts  of  the  country.  During  the  Spanish- 
American  war  he  had  served  in  the  United 
States  Navy,  and,  at  its  close,  was  a  sergeant 
in  the  signal  corps  of  the  land  forces  In  the 


Philippine  Islands.  In  1004  he  received  an 
honorable  discharge,  and  resumed  Ills  pro- 
fession as  a  telegraph  operator  in  California. 
He  had  been  married  and  was  the  father  of 
a  family,  but  his  wife,  who  resided  In  St 
Louis,  had  obtained  a  divorce  from  him,  on 
what  ground  the  record  is  silent  In  the  lat- 
ter part  of  July,  1906,  the  defendant  came 
from  California  to  Colorado  City,  to  visit 
his  mother,  Mrs.  Cavanaugh,  and  his  sister 
Mrs.  Brown,  the  mother  of  the  prosecutrix, 
and  her  family.  He  remained  with  them 
until  the  13th  of  August  1906.  During  his 
visit  with  them  the  most  cordial  and  friendly 
relations  were  maintained.  He  assisted  his 
sister's  family  by  giving  her  two  daughters 
articles  of  dress  and  in  other  ways.  On  one 
occasion  he  took  the  prosecutrix,  one  of  his 
sister's  daughters,  to  Denver  on  a  trip  and 
remained  over  one  night,  the  two  occupying 
the  same  room  at  a  hotel,  but  with  separate 
beds.  There  is,  and  was  then,  no  suggestion 
that  there  was  the  slightest  Impropriety  in 
their  so  doing,  or  that  there  was  the  least 
misconduct  on  his  part  toward  prosecutrix. 
Indeed,  the  record  is  barren  of  anything  tend- 
ing to  show  any  undue  familiarity  on  the 
part  of  defendant  toward  prosecutrix  at  any 
time  before  they  came  to  Kansas  City  on  the 
14th  of  August  While  at  Colorado  City  de-  , 
fendant  made  known  his  Intention  of  coming 
to  Missouri  to  visit  a  sister  of  his  and  Mrs. 
Brown,  who  resides  near  Bolivar,  In  Polk 
county.  The  sister  of  prosecutrix  had  been 
permitted  to  make  a  visit  to  Cripple  Creek, 
and  prosecutrix  complained  that  she  was 
not  allowed  to  take  a  trip,  and  defendant 
said,  "Ton  can  go  with  me  to  visit  your  aunt 
in  Missouri,  if  your  mother  is  willing,"  and 
thereupon  her  mother  willingly  agreed.  Prep- 
arations were  made,  and,  on  the  day  tb^  left 
Colorado  City,  they  all  met  at  the  home  of 
defendant's  mother,  and  started  to  the  train. 
The  mother,  and  two  apparently  disinterested 
neighbor  women  who  happened  to  be  present, 
testified  that  the  mother  of  prosecutrix  en- 
joined upon  defendant  to  keep  prosecutrix 
with  him  as  she  had  never  l>een  away  from 
home,  and  to  take  her  to  his  room  with  him. 
When  they  reached  Kansas  City  their  train 
was  late,  and  they  missed  connection  with 
the  Bolivar  train  which  left  only  at  10  a.  m. 
every  day.  Havihg  to  remain  in  Kansas  City 
overnight  defendant  and  prosecutrix* went  to 
the  Hotel  Convention,  and  he  registered  in 
his  true  name,  with  prosecutrix  as  his  daugh- 
ter. ,  That  evening  after  refreshing  them- 
selves they  took  supper  together,  and  after 
supper  went  for  a  walk  on  the  street,  and 
about  9  o'clock  returned  to  the  hotel.  Up  to 
this  time  there  is  practically  no  conflict  In  the 
evidence,  but  here  the  two  stories  diverge, 
and  become  absolutely  Irreconcilable.  There 
is  no  escape  from  the  conclusion  that  one 
or  the  other  is  utterly  false.  Prosecutrix 
tefitifled  that  after  they  returned  to  their 
room,  her  uncle,  the  defendant  started  out 
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saying  to  ber  not  to  undress  and  retire  until 
he  came  back,  and  locked  the  Soor.  He  re- 
turned in  a  short  time  with  a  bottle  contain- 
ing wine  or  some  liquid,  and  he  poured  some 
into  a  glass  and  endeavored  to  get  her  to 
drink  some  of  it,  but  she  refused,  and  he  be- 
came irritated  at  her.  She  stated  on  the  pre- 
liminary trial  that  she  knocked  it  out  of  his 
hand,  but  he  caught  it  On  the  trial  she 
said  this  was  not  true,  that  she  pushed  It 
away,  and  it  came  near  falling.  As  she 
would  not  drink  the  wine,  defendant  then 
proceeded  to  undress.  He  stripped  himself 
of  every  shred  of  clothing  and  lay  down  on 
his  bed.  She  then  laid  down  with  her  cloth- 
ing all  on,  on  the  other  bed.  About  30  min- 
utes later  he  got  up  and  started  to  her  bed, 
and  she  got  up.  He  then  proposed  sexual  In- 
tercourse with  her,  and.  she  indignantly 
spumed  the  proposition.  She  then  says  he 
took  hold  of  her,  pulled  her  to  him,  sat  down 
on  a  chair,  and  forced  her  down  on  bis  lap, 
and  in  this  posture  had  connection  with  her. 
She  testified  in  the  preliminary  trial  that  she 
screamed,  but  she  says  that  was  a  mistake, 
she  did  not  scream.  He  made  no  other  or 
further  attempt  to  hare  intercourse  with  her 
that  night  or  at  any  other  time.  She  says 
he  threatened  ber  If  she  told  on  him.  That 
'  be  walked  the  floor,  and  did  not  go  to  sleep 
any  more  that  night 

This  story  defendant  denies  in  toto.  He 
says,  after  they  returned  to  the  hotel,  he 
took  prosecutrix  to  ber  room  and  she  re- 
tired about  9  o'clock ;  that  be  was  suffering 
with  stomach  trouble  and  went  out  in  the 
city  and  got  him  some  magnesia,  and  walked 
around  because  he  could  not  sleep;  that  be 
returned  to  the  room  about  midnight,  and  she 
was  asleep  and  he  went  to  sleep;  that  he 
never  touched  her.  They  both  agree  that 
next  morning  they  went  to  breakfast  together, 
ate  breakfast  and  he  paid  his  bill,  and  they 
went  to  the  station  and  took  the  train  for 
Bolivar.  No  one  at  the  hotel  noticed  any- 
thing unusual  or  out  of  the  way  with  them. 
They  went  to  the  home  of  defendant's  sister, 
the  aunt  of  prosecutrix,  near  Bolivar,  and 
remained  there  about  10  days.  During  the 
time  defendant  went  fishing,  and  prosecutrix 
visited  with  her  cousins  and  went  to  the 
neighbors.  There  was  no  restraint  on  her  ac- 
tions. She  made  no  complaint  to  ber  aunt 
saying  she  was  ashamed  to  do  so.  She  did 
not  write  to  her  mother  of  the  occurrence  at 
Kansas  City.  At  the  conclusion  of  their  visit 
at  Bolivar,  defendant  and  prosecutrix  went 
to  St  Louis  to  visit  his  other  relatives  there. 
She  testifies  they  stopped  at  a  hotel  and  he 
was  very  sick,  and  she  sent  for  a  doctor  for 
him.  They  then  visited  his  divorced  wife, 
and  be  sent  bis  son  with  ber  to  visit  the 
family  of  ber  uncle  on  her  father's  side. 
They  remained  in  St  Louis  several  days,  and 
then  took  a  through  train  to  Colorado  City, 
reaching  there  on  Saturday  afternoon.  She 
and  ber  mother  both  testify  she  did  not  tell 


her  mother  of  the  outrage  until  Sunday  night 
following.  During  the  two  weeks  after  their 
return  the  relations  between  defendant  and 
the  mother  of  prosecutrix  and  prosecutrix 
were  as  friendly  as  they  bad  ever  been.  The 
defendant  upon  their  Invitation  accompanied 
them  to  church,  and  the  evidence  is  that  he 
also  took  them  to  the  parks  In  that  vicinity. 
By  their  Invitation  he  ate  at  their  house. 
During  all  this  time,  though  according  to  the 
testimony  of  the  mother  and  prosecutrix  the 
mother  was  fully  apprised  of  the  outrage,  the 
mother  made  no  complaint  to  defendant  of 
bis  conduct  But  it  seems  from  a  conversa- 
tion defendant  bad  with  prosecutrix  on  the 
trip  to  Missouri  he  suspected  her  of  having 
been  guilty  of  sexual  commerce  with  some 
man,  and  he  told  bis  sister  of  it,  and  advised 
that  she  have  an  examination  to  see  if  bis 
suspicions  were  well  founded.  When  he  told 
the  mother  this,  even  then  she  did  not  charge 
him  with  the  offense,  although  she  says  she 
had  then  heard  it  from  prosecutrix,  but  con- 
tented herself  with  saying,  "You  must  have 
made  an  examination,  you  know  so  much," 
and  saying  she  would  attend  to  that.  An  ex- 
amination was  made  by  her  request  by  a  high- 
ly reputable  physician  of  Colorado  Springs 
to  see  if  prosecutrix  was  pregnant  and  be 
found  prosecutrix  had  maintained  sexual  in- 
tercourse with  some  man,  but  was  not  preg- 
nant, and  gave  It  as  his  opinion  that  the  con- 
ditions he  found  were  the  result  of  "more 
than  one  relation,"  and  testified  there  was 
nothing  to  indicate  she  had  been  foully  dealt 
with  recently  before  his  said  examination. 
Thereupon  this  prosecution  was  begun.  A 
number  of  residents  of  Colorado  City  testi- 
fied that  the  general  reputation  of  prosecutrix 
in  that  city  for  truth  and  veracity  and  for 
chastity  was  bad,  and  that  the  reputation  of 
her  mother  for  truth  was  bad.  On  the  other 
hand,  there  was  testimony  that  the  general 
reputation  of  defendant  as  a  moral  and  law- 
abiding  citizen  was  good.  In  State  v.  WItten, 
100  Mo.  525,  13  S.  W.  871,  Judge  Bladt,  speak- 
ing for  this  court  said:  "A  conceahnent  of 
the  injury  for  any  considerable  time  after  the 
woman  has  had  an  opportunity  to  complain, 
and  a  failure  on  her  part  to  make  an  outcry 
where  the  act  is  committed  within  the  prob- 
able hearing  of  other  persons,  are  circum- 
stances which  will  Justify  a  strong,  but  not 
conclusive,  inference  that  the  act  was  with 
her  consent  and  not  by  force.  1  Whart.  on 
Crim.  Law  (9th  Ed.)  f  565;  Roscoe's  Crim. 
Ev.  (7th  Ed.)  879;  8  Greenl.  Bv.  212.  An 
outcry  and  resistance  are  important  elements 
of  evidence,  and  a  want  of  these  circumstan- 
ces, where  they  may  be  reasonably  expected, 
goes  far  to  disprove  the  charge  of  rape,  and, 
a  concealment  of  the  Injury  where  there  is  au! 
opportunity  for  early  disclosure  may  lead  to* 
a  like  Inference."  The  rule  thus  announce4 
has  ever  been  the  law  of  this  state.  Apply f- 
ing  that  statement  of  the  law  to  this  cas», 
and  it  must  be  conceded  that  if  this  crlmir 
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was  committed  at  all  it  was  in  a  public  hotel, 
in  a  room  which  had  three  windows  in  it, 
and  with  guests  in  the  adjoining  room,  and 
yet  the  prosecutrix  says  herself  she  made  no 
outcry. 

But,  conceding  that  his  alleged  threats  ex- 
cuse her  want  of  outcry,  the  testimony  still 
shows  a  concealment  of  the  injury  and  a  fail- 
ure to  complain  by  prosecutrix  after  she  had 
an  opportunity  to  do  so.  Grant,  as  we  think 
should  be  done,  that  she  was  in  a  strange 
city  and  knew  no  one  to  wtiom  she  could 
look  for  protection,  her  failure  to  complain 
would  not  be  significant  evidence  of  rape, 
how  are  we  to  explain  her  failure  to  unbur- 
den her  heart  to  her  own  aunt  when  she 
reached  her  home  near  Bolivar,  and  remain- 
ed there  for  10  days  mingling  freely  with  her 
cousins  and  the  neIghl>or  children?  What 
more  natural  that  if  she  had  suffered  this 
terrible  outrage  than  that  she  should  have 
informed  her  own  aunt,  her  mother's  own  sis- 
ter? Who,  outside  of  her  mother,  would  have 
so  certainly  sympathized  with  her  and  ofCer- 
ed  her  every  protection  against  any  alleged 
threats?  But,  further,  when  the  visit  to  her 
aunt's  was  about  ended,  and  the  time  came 
for  the  defendant  to  go  to  St  Louis  to  visit 
his  relatives  there,  what  must  have  been  the 
repugnance  of  prosecutrix,  if  she  had  in  fact 
suffered  this  outrage  at  the  bauds  of  defend- 
ant, to  be  starting  alone  with  him  again  to 
another  great  citj-  where  she  would  be  in  his 
power  for  a  repetition  of  the  outrage?  How 
naturally  she  would  have  shrunk  from  such 
a  journey,  and  If  up  to  that  time  she  had  con- 
cealed her  injury,  how  strong  would  have 
been  the  desire  to  seek  protection  from  a 
recurrence  of  the  wrong,  and  to  whom  would 
she  so  naturally  appeal  ^or  succor  and  protec- 
tion, and  yet  not  a  word  was  said  and  no 
protest  was  made,  no  hesitancy  shown  to  go- 
ing away  with  him  alone.  Had  she  then  made 
the  complaint,  surely  she  would  not  have 
been  further  intrusted  by  her  aunt  to  one  so 
lost  to  every  Instinct  of  humanity,  kinship, 
and  decency,  if  lier  evidence  is  to  be  credited. 
They  went  to  St.  Louis  and  then  home  togeth- 
er, and  no  further  attempt  was  made  on  his 
part  to  wrong  her.  They  arrived  home,  and 
according  to  her  and .  her  mother  she  did 
not  complain  to  her  mother  until  the  second 
night  after  her  return.  When  we  consider 
the  conduct  of  the  mother  and  prosecutrix  for 
nearly  two  weeks  after  the  mother  was  ap- 
prised of  this  charge ;  that  they  invited  him 
to  eat  at  their  table;  to  go  to  church  with 
them;  and  accompanied  him  to  the  parks, 
just  as  if  nothing  had  ever  happened — we 
cannot  reconcile  it  with  the  ordinary  and 
natural  Instipets  either  of  a  mother  or  of 
an  outraged  virtuous  young  woman. 

When  all  these  facts  are  considered,  with 
the  testimony  as  to  the  bad  reputation  of 
prosecutrix  for  chastity  and  truthfulness,  we 
are  of  opinion  with  the  Attorney  General 
that  "it  is  difficult,  if  not  Impossible,  to  reach 


the  conclusion  arrived  at  by  the  jury,  and 
permitted  to  stand  by  the  criminal  court  or 
any  conclusion  involving  the  defendant's  guilt 
in  his  condu6t  toward  the  prosecuting  wit- 
ness." If  we  take  the  tests  laid  down,  and 
everywhere  accepted  as  full  of  wisdom,  the 
testimony  did  not  measure  up  to  the  require- 
ments of  the  law.  Thus  it  Is  said:  If  she  be 
of  good  fame,  if  she  presently  discover  the 
offense  and  made  search  for  the  offender,  if 
she  showed  circumstances  and  signs  of  the 
injury,  whereof  many  are  of  that  nature  that 
women  only  are  proper  examiners.  If  the 
place  where  the  act  was  done  was  remote 
from  inhabitants  or  passengers.  If  the  party 
accused  fled  for  It — these  aud  the  like  are 
concurring  circumstances  which  give  greater 
probability  to  her  evidence.  But  if,  on  the 
other  hand,  the  witness  be  of  evil  fame  and 
stand  unsupported  by  others,  if  without  be- 
ing under  control  or  the  Influence  of  fear,  she 
concealed  the  injury  for  any  considerable 
time  after  she  had  opportunity  of  complain- 
ing. If  the  place  where  the  act  is  alleged  to 
have  been  committed  was  near  to  persons  by 
whom  she  might  probably  be  heard  and  yet 
she  made  no  outcry — these  and  the  like  afford 
a  strong,  though  not  conclusive,  presumption 
that  her  testimony  is  feigned." 

We  have  carefully  gone  through  this  rec- 
ord, and  loth  as  we  are  to  Interfere  with  a 
verdict  which  has  met  with  the  approval  of 
the  criminal  court,  we  have  reached  the  con- 
clusion that  it  is  not  based  upon  evidence 
which  will  stand  the  tests  of  law,  and  no 
man  ought  to  be  incarcerated  in  the  peniten- 
tiary upon  such  an  unnatural  and  unreason- 
able story,  wholly  unsupported,  as  it  Is,  by 
any  fact  or  circumstance  corroborating  It 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and,  unless  stronger 
evidence  Is  adduced,  the  court  should  direct 
an  acquittal  of  the  defendant 

FOX,  P.  J.,  and  BURGESS,  J.,  concur  with 
all  that  is  said  in  this  opinion  except  as  to  re- 
manding the  cause.  In  their  opinion  the 
judgment  of  the  trial  court  should  be  revers- 
ed, and  the  defendant  discharged.  It  is  so 
ordered. 


GAGE  V.  ST.  LOUIS  TRANSIT  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  26,  1008.    Rehearing  Denied 

April  1,  1908.) 

1.  Carriebs— Injcbies  to  Passenger  —  Con- 

IRIBUTOBT      NBOLIOENCE  —  QUESTION      FOB 

Jury. 

It  is  not  negligence  as  a  matter  of  law  for 
a  passenger  on  a  street  car  to  protrude  a  portion 
of  his  body  out  of  the  car  in  which  he  is  being 
carried,  but  such  question  is  one  of  fact  to  be 
determined  by  the  jury  under  proper  instruc- 
tions from  the  court,  the  test  being  whether  or 
not  an  ordinarily  prudent  person  would  do  the 
same  act  under  the  same  or  like  circumstances. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1315.] 
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2.  Same  —  Neolioenck   or  Gabbier  —  Qitbs- 

TIOKS  FOB  JUBT. 

In  an  action  for  the  death  of  a  passen^r 
on  a  street  car  who  was  a  strainer  in  the  cit7 
in  which  the  can  were  operated,  and  unfamiliar 
with  the  cam  and  their  operation,  and  who  was 
struck  while  protruding  his  head  out  of  the  car 
in  which  he  was  riding  by  a  car  on  the  other 
track  going  in  the  opposite  direction,  whether  or 
not  defendants  were  negligent  in  operating  the 
street  cars  Arith  a  space  A  only  six  inches  be- 
tween them  in  passing  eadi  other  with  un- 
guarded openings  was  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers.  {{  1315-131&] 

3.  Saub  —  Nkouobrck  of  Cabbieb'b   Sebt- 

ANTS. 

Where  a  conductor  on  a  car  on  which  a 
passenger  was  killed  by  bein^  struck  by  a  car 
on  the  adjacent  track,  going  in  the  opposite  di- 
rection, saw  the  passenger  on  the  back  platform 
in  distress  protruding  his  head  outside  of  the 
car  and  knew  that  the  passenger  was  oblivious 
of  the  danger  and  also  anew  of  the  dangerous 
juxtaposition  of  the  cars  passing  on  the  other 
track,  he  was  negligent  in  not  warning  the  pas- 
senger of  the  approacliing  and  impending  oan- 
ger,  from  being  struck  by  a  car  on  the  other 
track,  in  time  to  have  averted  the  danger. 

4.  Evidence  —  Advibsibiijtt  —  Matteb  of 
CoMuoN  Knowledge. 

In  an  action  for  death  of  a  passenger  caus- 
ed by  his  being  strudc  by  a  car  on  the  adjacent 
track  going  in  the  opposite  direction  from  the 
one  in  which  he  was  riding  while  protruding  his 
head  outside  of  the  car,  evidence  that  street 
cars  while  in  motion  will  rode  and  sway  from 
side  to  side  on  account  of  the  inequalities  of  the 
track  Is  inadmissible,  such  fact  being  a  matter 
of  common  knowledge  as  to  which  the  jurors 
have  knowledge  equal  to  that  of  any  witnesses 
who  might  testify  upon  the  subject. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8  2310 ;  vol.  46,  Trial,  f  739.] 

5.  CABBIEBS  —  INJUBT   TO   Fabsenoeb  —  Bti- 

dencb. 

Evidence  as  to  whether  the  surface  of  the 
rails  and  tracks  at  the  point  of  the  injury  were 
even  or  uneven  was  admissible. 
&  Saio!. 

A  passenger  on  the  platform  of  a  street 
car  has  the  right  to  presume  that  the  tracks  and 
cars  are  properly  constructed,  and  that  there  are 
no  hidden  dangers  connected  with  their  opera- 
tion. 

pad.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  ffi  134B-1348.] 

7.  Saiib— Question  fob  Jdbt. 

In  an  action  against  a  street  railway  com- 

eany  for  the  death  of  a  passenger  caused  by  liis 
eing  struck  by  a  car  on  the  adjacent  track  ^- 
ing  the  opposite  direction  from  the  one  on  which 
he  was  riding  while  protruding  his  head  outside 
of  the  car,  it  was  error  to  strike  out  a  part  of 
the  petition  alleging  that  defendant  was  negli- 
gent in  failing  to  constrnct  and  maintain  guard 
railings  on  the  back  platform  of  the  car  of  suffi- 
cient height  to  protect  passengers  from  passing 
cars,  since  such  question  was  a  question  of  fact 
for  the  jury  to  determine. 

[Ed.  Note.— For  case.s  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1177-1179,  1815.] 

8.  Appeai.— Abstbact  of  Recobd  —  Mattkbs 
Shown  bt  —  Objections  —  Techrioai.  Db- 
fbots. 

An  objection  that  the  abstract  of  record 
does  not  properly  show  that  a  bill  of  exceptions 
was  timely  filed  in  the  court  below  will  not  be 
sustained  where  the  objection  is  devoid  of  all 
substantial  merit,  and  rests  only  upon  a  mere 
technicality. 

Appeal  from  St  Louis  Circnlt  Court ;  War- 
wick Hough,  Judge. 


Action  by  Mrs.  Henry  C.  Gage  against  the 
St  Louis  Transit  Company.  From  a  judg- 
ment of  nonsuit  plaintiff  appeals.  Reversed 
and  remanded. 

The  plaintiff  Instituted  this  suit  in  the 
circuit  court  of  the  city  of  St  Louis,  on  the 
18th  day  of  NoTember,  1904,  against  the  de- 
fendant to  recover  the  sum  of  $5,000  dam- 
ages for  the  alleged  negligent  killing  of  her 
husband,  Henry  C.  Gage.  The  petition  In  sub- 
stance alleges  that  plaintiff  was  a  resident  of 
the  city  of  Louisville,  state  of  Mississippi, 
and  that  she  was  the  widow  of  H.  C.  Gage, 
the  deceased,  who  during  bis  lifetime  was 
also  a  resident  of  Mississippi:  that  on  the 
Stb  day  of  October,  1904,  the  deceased  was  In 
the  dty  of  St  Louis,  vhsiting  the  World's 
Fair ;  that  when  on  a  Market  street  car,  go- 
ing west  en  route  to  the  World's  Fair 
grounds,  the  deceased  became  sick  at  his 
stomach,  and  left  his  seat  In  the  car  and  went 
to  the  back  platform  thereof,  for  the  purpose 
of  Tomiting ;  that  In  the  act  of  vomiting  be 
placed  his  bead  over  the  railing  of  the  back 
platform  of  the  car  next  to  the  south  tra<^ 
and  that  while  he  was  in  such  position,  and  In 
the  act  of  vomiting,  another  car  of  the  defend- 
ants on  the  said  south  track,  going  east  pass- 
ed said  ear  on  which  deceased  was  riding, 
and  negligently  struck  him  in  the  head,  caus- 
ing him  injuries  from  which  he  died.  The 
acts  of  negligence  charged  are  that  the  con- 
doctor  on  said  car  was  guilty  of  carelessness 
In  not  warning  the  deceased  of  the  danger  in 
placing  his  bead  out  of  said  car  on  the  back 
platform  thereof,  from  passing  cars ;  that  the 
said  conductor  saw  the  deceased  at  the  time 
of  the  accident,  and  failed  to  notify  and  warn 
him  of  his  danger.  Another  act  of  negligence 
charged  is  that  the  defendants  were  guilty  of 
carelessness  in  falling  to  construct  and  main- 
tain the  guard  railing  on  the  back  platform 
of  said  car,  on  the  side  next  to  the  south 
track,  of  sufficient  height  to  protect  passen- 
gers from  passing  cars.  And  it  Is  alleged 
that  said  guard  railing  on  the  back  platform 
of  said  car  was  not  constmcted  of  sufficient 
height  to  defend  passoigerB  from  passing 
cars.  Another  act  of  negligence  charged  Is 
that  the  defendants  were  guilty  of  careless- 
ness in  constructing  and  maintaining  the 
double  tracks,  on  which  Its  cars  were  operat- 
ed, at  the  place  where  the  Injury  occurred,  so 
close  to  each  other,  and  their  cars  of  such 
width,  that  said  cars  going  In  opposite  direc- 
tions on  said  tracks  could  not  pass  each  other 
without  danger  to  passengers.  A  Is  finally 
alleged  that  from  the  effects  of  the  injuries 
plaintUTs  husband  died  on  the  12th  day  of 
October,  1904,  at  the  City  Hospital,  in  the 
city  of  Bt  Louis,  and  plaintiff  claims  dam- 
ages in  the  sum  of  $5,000.  A  motion  was 
made  by  the  defendant  to  strike  out  that  part 
of  plaintlfTs  petition  which  charged  the  de- 
fendants with  negligence  in  failing  to  con- 
struct and  maintain  guard  railings  on  the 
back  platform  of  said  car,  of  sufficient  height 
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to  protect  passengers  from  passing  cars. 
The  trial  coart  sustained  this  motion,  and 
struck  out  that  iiart  of  plalntUTs  petition, 
to  which  action  of  the  court  in  so  ruling 
plaintiff  duly  excepted.  Thereafter,  on  April 
3.  1906,  plaintiff  filed  her  second  amended 
petition,  which  sets  out  substantially  the 
same  acts  of  negligence  as  the  first  amended 
petition  excepting  the  portions  stricken  out 
on  motion.  The  defendant,  the  United  Ralf- 
ways  Company,  filed  an  answer  of  general 
denial  to  the  second  amended  petition;  the 
St  Louis  Transit  Company,  in  Its  answer, 
stated  that  the  injury  sustained  by  the  de- 
ceased was  caused  by  bis  own  negligence,  in 
extending  his  head  over  the  side  of  the  car, 
next  to  the  other  track  on  which  cars  were 
being  operated  in  opposite  direction  from  the 
one  on  which  the  deceased  was  riding.  On 
the  Issues  thus  made  tbe  cause  was  tried  on 
the  27th  day  of  May,  1905,  before  the  Honor- 
able Warwick  Hough,  and  a  special  jury,  and 
resulted  In  plaintiff  taking  an  Involuntary 
nonsuit  with  leave  to  file  a  motion  to  set  the 
same  aside.  The  said  motion  was  filed  at 
the  proper  time,  and  was  overruled  by  the 
court  and  thereafter  the  plaintiff  by  proper 
steps  has  perfected  her  appeal  to  this  court 
In  order  to  sustain  tbe  issues  presented  by 
the  pleadings,  plaintiff  introduced  the  follow- 
ing testimony : 

John  Geekle,  a  witness  for  plaintiff,  testi- 
fied that  he  was  a  passenger  on  tbe  Market 
street  car,  on  which  Gage  was  killed,  and  saw 
the  accident  That  he  was  standing  on  tbe 
back  platform ;  that  he  saw  Cage,  who  was 
a  passenger  on  the  car,  sitting  about  the  cen- 
ter of  the  car ;  that  he  got  up  and  walked  out 
on  the  back  platform,  appeared  to  be  sick,  and 
leaned  over  tbe  side  railing  and  began  '  to 
vomit ;  that  he  straightened  up  and  leaned 
against  the  back  of  the  car ;  remained  In  this 
position  a  few  minutes,  when  he  leaned  over 
and  began  to  vomit  again,  and  Just  at  that 
Instant  the  other  car  struck  him ;  that  the 
conductor  was  standing  on  the  back  plat- 
form Just  behind  him ;  that  tbe  car  stopped 
when  It  got  up  to  the  crossing,  and  he  and 
the  conductor  picked  tbe  deceased  up;  that 
tbe  east  bound  car  did  not  stop.  Tbe  sort  of 
car  on  which  they  were  riding  was  one  of  the 
large  new  cars  that  the  transit  company  had 
Just  acquired.  That  the  back  platform  had 
two  Iron  ban^  across  It.  That  the  cars  used 
on  tbe  line  at  the  time  of  the  accident  were 
tbe  same  as  the  cars  used  now.  When  Gage 
came  out  of  the  car  witness  was  leaning  up 
right  against  the  Iron  bar.  The  conductor 
wnB  on  the  north  side  of  the  car  Just  behind 
witness  looking  west  That  the  railing  on 
the  back  platform  was  3^  or  4  feet  high; 
that  it  was  tha  regular  ordinary  railing; 
there  was  no  screen  there.  Witness  was  ask- 
ed this  question :  "Have  they  any  screens  on 
these  cars  now?"  This  question  was  object- 
ed to  as  ImmaterlaL  Tbe  objection  was  sus- 
tained, to  whkdi  the  plaintiff  excepted.  Wit- 
ness was  asked  how  long  a  time  Intervened 


between  the  time  that  the  deceased  first  put 
his  head  over  the  car  and  straightened  up 
and  the  second  time,  to  which  he  replied  that 
it  might  have  been  a  minute  or  two.  That 
he  stood  there  with  his  back  against  the  car 
for  this  length  of  time  and  put  his  head  over 
again.  Witness  said  that  the  deceased,  when 
he  came  out  of  tbe  car,  seemed  to  be  in  dis- 
tress and  was  very  pala  On  cr68s-examlna- 
tlon  the  witness  testified  that  he  tried  to  hol- 
low at  the  deceased  before  he  was  struck,  and 
that  about  the  instant  he  was  struck  the  con- 
ductor hollowed,  "Look  out!"  That  the  cars 
didn't  touch  each  other  in  passing.  On  re- 
direct examination  the  witness  stated  that  he 
testified  at  the  coroner's  Inquest  and  when 
asked  If  he  made  any  statement  at  the  in- 
quest about  the  conductor  hollowing  at  Mr. 
Gage,  be  stated  that  he  said  the  conductor 
hollowed,    "Look    out!" 

This  question  was  asked  tbe  witness :  "Q. 
Isn't  it  the  fact  that  you  stated  this  at  that 
inquest:  'Where  were  you?  A.  On  the  back 
platform.  This  man  was  in  the  car,  and  he 
came  out  and  seemed  to  be  sick,  and  he  plac- 
ed his  hands  on  tbe  hand  rail  and  he  vomited, 
and  he  straightened  up,  and  a  second  or  so 
before  the  east-bound  car  came  along  he  put 
bis  head  out  and  the  car  struck  him.  It  was 
done  in  an  instant  Q.  Were  there  many  on 
the  platform?  A.  Myself,  a  little  boy,  and 
the  conductor.  Q.  Any  conversation  pass  be- 
tween him  and  any  one?  A.  No,  sir.  Q.  Did 
he  make  any  statement?  A.  No,  sir.  Q. 
Didn't  say  why  he  was  sick  or  anything 
about  It  A.  No,  sir.  Q.  Bow  fast  was  the 
west-bound  car  going?  A.  It  was  going  pret- 
ty fair  speed,  and  this  occurred  at  the  part  of 
the  road  about  half  way  between  the  High- 
lands and  the  next  crossing — where  yon  go  to 
Forest  Park  University.  Q.  Well,  after  he 
was  struck,  did  you  bear  him?  A.  No,  sir. 
Q.  Did  he  talk  at  all?  A.  No,  sir;  he  never 
spoke  a  word.  Q.  Was  he  conscious?  A.  I 
don't  think  be  was ;  I  think  tbe  man  was 
dead,  and  the  conductor  ran  over  to  lift  him 
up.  Q.  Did  you  see  him  after  the  car  stop- 
ped? A.  No,  sir ;  be  was  all  bloody.  Q.  He 
was  taken  off  the  car,  was  he?  A.  Tes,  sir; 
a  police  oBicer  was  there  Q.  And  you  went 
right  on  did  you?  A.  Yes,  sir.'  Q.  Was  that 
all  your  testimony?  Mr.  Jamison:  I  object 
to  that.  He  roads  what  purports  to  be  the 
testimony,  and  he  does  not  contradict  any- 
thing that  he  said,  and  he  tells  the  same  story 
here,  so  far  as  I  am  able  to  discover,  and 
they  do  not  impeach  their  own  witness.  The 
Court:  He  is  asked  whether  he  said,  in  ad- 
dition to  that  that  the  conductor  hollowed 
'Look  out!'  and  he  has  answered  that  ques- 
tion that  he  thought  be  did  state  it.  Mr. 
Williams :  Yes,  sir ;  that  he  thought  he  did ; 
now  I  ask  him  Is  not  that  all  the  testimony 
he  gave.  The  Court:  You  asked  if  that  U 
all  be  stated  there,  or  whether  be  stated  the 
other.  Witness :  That  is  all  that  I  must  have 
stated.  I  don't  recollect  I  answered  every 
question.     Q.  Did  you  say  anything  about 
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the  exact  seat  where  the  man  was  sitting  In 
the  car  when  he  got  up  to  go  out?  A.  No ;  I 
couldn't  say  whether  I  did  or  not  If  they 
aaked  me,  I  told  them;  I  simply  answered 
any  questions." 

Henry  Oswold,  a  witness  for  the  plaintiff 
testified:  That  on  the  8th  day  of  October, 
1901.  be  was  a  policeman  in  the  World's  Fair 
district  That  he  was  out  where  the  accident 
occurred.  That  It  occurred  east  of  the  Clay- 
ton Road,  which  crossed  the  double  tracks  of 
the  defendants,  about  50  or  60  feet  east  of 
the  said  Clayton  Road.  W.  A.  Uarragas,  wit- 
ness for  the  plaintiff,  testified:  That  he  lives 
In  Louisville,  Miss.,  has  lived  there  for  all 
bis  life.  That  the  deceased  was  his  brother- 
in-law.  He  was  about  42  years  old  when  he 
died.  That  the  deceased  lived  In  the  country 
all  his  life,  and  had  never  been  to  a  city  larg- 
er than  Meridan,  Miss.  He  knows  that  the 
deceased  had  not  within  the  past  10  or  15 
years  visited  any  city.  That  he  was  with  him 
and  saw  him  every  day  or  two.  That  If  he 
had  left  the  country  he  would  have  known  It. 
That  the  deceased  had  never  been  to  the  city 
of  St  Louis  before.  That  he  reached  St.  Lou- 
Is,  he  thinks,  on  the  7th  of  October.  Witness 
says  that  he  visited  and  inspected  the  place 
where  the  accident  occurred.  That  at  that 
place,  50  or  60  feet  east  of  the  Clayton  Road, 
he  measured  the  distance  between  the  double 
tracks  of  the  Market  street  line.  That  he  also 
measured  the  distance  that  the  Market  street 
cars  projected  over  the  track,  and  that  It  was 
25  Inches.  That  the  distance  between  the 
double  tracks  was  56  inches,  thus  making  a 
space  of  6  Inches  between  the  Market  street 
cars  In  passing  each  other  on  the  double 
tracks  at  the  place  of  the  accident.  He  says 
that  Louisville  is  22  miles  from  the  railroad, 
and  was  formerly  60  miles  from  the  railroad. 
That  the  deceased,  he  knows,  had  been  sick 
with  chills  and  fever  a  couple  of  weeks  before 
he  came  to  the  World's  Fair.  James  B.  Gul- 
ly, a  witness  for  the  plaintiff,  testified:  That 
he  visited  and  Inspected  the  tracks  of  the  de- 
fendants at  the  place  where  the  accident  oc- 
curred. That  the  place  was  pointed  out  to 
him  by  a  police  officer  who  witnessed  the 
accident,  and  It  was  about  50  or  60  feet  east 
of  the  Clayton  Road.  That  he  measured  the 
distance  between  the  double  tracks  on  the 
Market  street  car  line,  at  this  place,  and  that 
he  found  the  distance  to  be  56  inches.  That 
be  also  measured  the  distance  the  Market 
street  cars  projected  over  the  tracks  at  this 
place,  and  found  it  25  inches.  That  2  of  these 
cars  standing  on  the  double  tracks  at  the 
same  place  covered  a  space  of  50  inches  be- 
tween the  double  tracks,  thus  making  a  space 
of  6  Inches  between  the  cars  In  passing  each 
other.  Witness  was  asked  to  state  whether 
or  not  he  had  observed  the  Market  street  cars 
passing  each  other  on  the  double  tracks  going 
at  an  ordinary  rate  of  speed,  and  If  they  did 
not  rock  and  sway  In  their  motion.  This  ques- 
tion was  objected  to  as  Immaterial,  and  the 
objection  was  by  the  court  sustained.    'The 


Court:  The  testimony  in  this  case  Is  to  the  ef- 
fect that  these  cars  did  not  touch  each  other 
in  passing.  Mr.  Williams:  But  suppose  that 
they  swayed  so  much  that  they  came  within 
an  Inch  or  two  Inches  of  each  other?  The 
Court:  That  raises  the  question  of  whether  a 
man  has  a  right  to  project  his  body  beyond 
the  side  of  the  car  even  two  or  three  Inches. 
Mr.  Williams:  And  I  say  that  If  an  ordi- 
narily prudent  man  would  do  that,  that  they 
were  guilty  of  negligence  in  running  their 
cars  that  way."  The  court  sustained  the  ob- 
jection, to  which  ruling  the  plaintiff  then  and 
there  excepted  at  the  time.  The  c^urt  refus- 
ed to  allow  any  testimony  that  the  cars  would 
rock  and  sway  In  their  motion.  In  running  at 
their  usual  rate  of  speed,  to  which  action  of 
the  court  plaintiff  timely  excepted. 

John  B.  Slough,  witness  for  the  plaintiff, 
testified:  That  he  is  the  assistant  claim  agent 
of  the  United  Railways  Company.  That  his 
duties  In  the  preparation  of  cases  carry  him 
on  the  streets  a  great  deal.  That  he  has  ob- 
served the  condition  of  the  tracks  on  the 
Market  street  car  line  near  the  Clayton  Road. 
That  there  has  been  no  change  In  the  struc- 
ture of  the  tracks  at  that  point  since  the  8th 
day  of  October,  1904,  except  general  repair 
work;  but  no  alteration  In  the  gauge.  That 
the  tracks  are  the  same  distance  apart  as  they 
were  at  that  time.  That  the  cars  operated 
over  that  line  during  the  World's  Fair  were 
new  cars,  with  some  exceptions.  That  the 
Market  street  cars  were  operated  over  that 
line,  and  they  were  new  cars;  and  that  all  of 
the  new  cars  on  all  the  lines  were  of  the 
same  widths  or  dimensions.  That  the  Mar- 
ket street  cars  that  are  now  used  on  the  line 
are  the  same  structure  of  cars  that  were  us- 
ed there  on  the  8th  day  of  October,  1904. 
Witness  says  that  there  was  a  difference  be- 
tween the  width  of  the  new  cars  and  the  old 
cars  of  5%  inches,  or  about  2^4  to  2%  Inches 
on  each  side.  In  other  words,  the  entire  body 
of  tlie  new  cars  was  from  5  to  5%  Inches 
wider  than  the  old  cars.  He  says  that  the 
cars  going  at  a  speed  of  15  miles  an  hour,  if 
the  track  is  In  perfect  condition,  and  when  not 
going  around  a  curve,  if  there  Is  no  sag  in 
the  tracks,  will  not  rock  in  their  motion. 
That  the  gauge  and  location  of  the  tracks 
are  about  the  same  now  as  when  the  acci- 
dent occurred.  Mrs.  Henry  C.  Gage,  witness 
for  the  plaintiff,  testified:  That  she  was  mar- 
ried to  the  deceased  on  the  14th  day  of  No- 
vember, 18S8.  That  on  the  8th  day  of  Octo- 
ber, 1904,  she  was  his  lawful  wife.  That  he 
came  to  his  death  In  a  street  car  accident 
while  visiting  the  World's  Fair.  That  he  was 
a  stranger  in  St.  Louis  at  the  time  he  was 
killed,  and  that  he  was  not  In  the  habit  of 
visiting  cities  where  electric  cars  were  operat- 
ed. That  he  was  a  man  of  sober  habits,  never 
drank  to  excess,  and  never  used  drugs  of  any 
kind.  W.  H.  Thomas,  witness  for  the  plain- 
tiff, testified:  That  he  had  known  the  deceas- 
ed all  his  life,  and  that  If  he  had  ever  drank 
intoxicants  he  never  knew  it    That  he  at- 
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tended  the  World's  Fair  with  the  deceased; 
that  they  came  together;  that  they  reached 
the  city  of  St.  Louis  on  the  morning  of  the 
Ttb  of  October,  1901,  and  were  constantly  to- 
gether nntil  about  noon  of  October  8,  19<>4. 
At  this  time  they  took  dinner  together  at  the 
Fair  Grounds.  That  they  separated  then,  and 
he  saw  Gage  no  more.  That  he  was  duly  sob- 
er at  the  time  they  separated. 

As  stated,  at  the  close  of  plaintiff's  case,  the 
court  directed  a  verdict  for  the  defendants, 
and  plaintiff  took  a  nonsuit  with  leave.  Then, 
after  the  proi)er  steps  were  taken,  and  the  case 
appealed  to  this  court,  the  grounds  of  the  ap- 
peal are  set  forth  in  the  assignment  of  errors. 

R.  F.  &  C.  B.  Williams,  for  appellant 
Boyle  &  Priest  and  Glendy  B.  Arnold,  for  re- 
spondent. 

WOODSON.  J.  (after  stating  the  facts  as 
above).  1.  The  first  insistence  of  the  ap- 
pellant Is  that  the  court  committed  reversible 
error  in  giving  respondent's  instruction  in 
the  nature  of  a  demurrer  to  the  evidence. 
This  Instruction  told  the  jury  that  there  was 
not  sufficient  evidence  to  make  out  a  prima 
facte  case  for  the  plaintiff.  In  order  to  prop- 
erly determine  that  proposition,  it  will  be 
necessary  to  briefly  state  the  evidence  as  pre- 
served in  the  record,  which  is  as  follows : 

Plaintiff  and  deceased  were  husband  and 
wife.  They  were  country  people,  living  in 
the  state  of  Mississippi,  and  had  never  been 
used  to  dty  life.  At  the  time  of  the  accident 
complained  of,  the  deceased  was  in  St.  Louis 
In  attendance  upon  the  World's  Fair,  then 
in  progress.  He  reached  there  on  October 
7th  and  was  killed  on  the  8th.  The  defend- 
ant was  a  street  railway  company  engaged 
In  the  carriage  of  passengers  for  hire;  and 
at  the  time  of  the  injury  the  deceased  was 
a  passenger  on  one  of  Its  west-bound  cars. 
At  the  point  of  the  accident,  the  company 
was  operating  a  double  track  street  railway, 
running  east  and  west.  The  distance  be- 
tween those  tracks  was  66  inches.  The  west- 
bound cars  ran  over  the  north  track,  and  the 
east-bound  cars  passed  over  the  south  track. 
The  framework  or  sides  of  those  cars  pro- 
jected over  the  tracks  on  either  side  25  in- 
ches, and  In  passing  each  other  there  was 
only  a  space  of  6  inches  between  them.  The 
rear  platform  of  the  car  on  which  the  de- 
ceased was  injured  bad  a  railing  around  it 
about  4  feet  above  the  floor,  but  no  screen 
extending  from  the  railing  up  to,  the  top 
of  the  car.  Immediately  before  the  injury 
occnrred,  the  conductor  In  charge  of  the  car, 
John  Oeekie,  a -witness  in  the  case,  and  a 
little  boy  were  standing  on  the  rear  platform 
of  the  car.  Just  at  that  time  the  husband 
of  plaintiff  was  seated  near  the  center  of  the 
car  and  was  taken  sick  at  the  stomach,  and 
In  order  to  relieve  himself  h6  arose  from  his 
seat  and  passed  through  the  car  to  the  rear 
platform,  and  protruded  his  head  over  the 
■oath  railing,  and  vomited.    After  thus  re- 
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lievlng  himself,  he  straightened  up  for  a  mo- 
ment, and  then  again  protruded  bis  bead  over 
the  railing  and  began  vomiting  again,  and 
while  In  that  act  an  east-bound  car  on  the 
south  track  in  passing  the  car  he  was  on 
struck  bim  on  the  side  of  the  head  and  kill- 
ed him  almost  Instantly.  Under  that  state  of 
facts,  the  trial  court  held  as  a  matter  of  law 
that  the  deceased  was  guilty  of  such  contrib- 
utory negligence  that  his  widow  could  not 
recover.  It  is  the  well-settled  law  of  this 
state,  and  elsewhere,  that  It  Is  not  negli- 
gence, as  a  matter  of  law,  for  a  passenger 
on  a  street  car  to  protrude  a  portion  of  his 
body  out  of  the  car  in  which  he  Is  being  car- 
ried, but  such  question  is  one  of  fact  to  be 
determined  by  the  Jury,  under  proper  instruc- 
tions from  the  court ;  the  test  being  whether 
or  not  an  ordinarily  prudent  person  would  do 
the  same  act  under  the  same  or  like  cir- 
cumstances. Allen  V.  St  Louis  Traction  Co., 
183  Mo.  411,  81  8.  W.  1142;  Smith  v.  Tran- 
sit Co.,  120  Mo.  App.  328,  97  &  W.  218; 
Kreimelmann  v.  Jourdan,  107  Mo.  App.  64, 
80  S.  W.  323.  In  the  Allen  Case,  supra,  the 
plaintiff  was  a  city-reared  man  and  was  fa- 
miliar with  the  cars,  tracks,  etc.,  and  was 
struck  by  a  passing  car  on  another  track 
while  he  was  stepping  down  from  the  plat- 
form of  the  grip  car  onto  the  running  board, 
for  the  purpose  of  taking  a  seat  t>ehlnd  the 
grlpman's  station.  In  that  case  the  distance 
between  the  cars  was  13  Inches ;  and,  under 
those  facts,  this  court  held  that  the  evidence 
was  sufficient  to  carry  the  case  to  the  Jury. 
The  appellant  has  cited  some  30  odd  cases 
from  the  various  states  enunciating  the  rule 
announced  above,  but  the  law  upon  that  ques- 
tion is  so  well  settied,  we  believe  It  would 
be  a  useless  waste  of  time  to  attempt  to  re- 
view them.  We  have  been  unable  to  see  any- 
thing In  the  facts  of  this  case  which  would 
take  It  out  of  the  operation  of  the  rule  an- 
nounced in  the  Alien  Case.  Self-respect  and 
decency  prompted  Gage,  and  would  prompt 
any  ordinarily  decent  man,  to  leave  the  car, 
and  seek  the  platform  in  case  of  such  sick- 
ness. 

2.  The  plaintiff  also  Insists  tliat  the  oper- 
ation of  street  cars  with  a  space  of  only 
6  Inches  between  them  In  passing  each  other, 
with  unguarded  openings  between  them,  was 
of  Itself  an  act  of  negligence,  and  for  that 
reason  the  demurrer  to  the  evidence  should 
not  have  been  sustained,  but  that  the  case 
should  have  been  submitted  to  the  Jury  upon 
the  questions  of  defendant's  negligeuce  and 
the  contributory  negligence  of  the  deceased. 
In  the  discussion  of  this  same  question  in 
the  case  of  Allen  v.  Transit  Co.,  supra,  Val- 
llant,  J.,  said:  "Defendants  also  think  that 
the  case  should  have  been  taken  from  the 
Jury  on  the  ground  that  there  was  no  evi- 
dence tending  to  prove  negligence  on  the  part 
of  the  defendants.  If  the  space  between  the 
cars  was  as  narrow  as  the  plaintiff  testi- 
mony tended  to  show  that  it  was,  it  became 
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a  qaestlon  for  the  Jury  whether  or  not  the  op- 
erating of  can  of  that  kind  within  that  dis- 
tance of  each  other  was  compatible  with  the 
duty  defendants  owed  Its  passengers.  But  If 
the  distance  between  them  was  so  little  that 
a  passenger,  even  though  he  exercised  ordi- 
nary care,  was  liable  to  be  knocked  off  by  a 
passing  car,  then  the  question  of  fact  wonlct 
arise,  what  opportunity  did  the  plaintiff  have 
of  knowing  the  danger?  And,  In  answering 
that  question,  the  Jury  would  consider  the 
extent  of  the  plaintiff's  familiarity  with  the 
subject,  and  to  what  extent  the  danger  was 
discernible  to  one  In  the  plaintiff's  situation. 
In  passing  on  those  questions,  the  Jury  might 
conclude  that  the  more  dangerous  was  the 
plan  of  the  cars,  if  it  was  known,  or  was 
obvious,  the  greater  should  have  been  the 
care  of  the  plaintiff  to  look  in  the  direction 
from  which  a  car  was  to  be  expected  before 
stepping  on  the  running  board.  And,  on  the 
other  hand,  if  there  was  a  distance  of  from 
28  to  30  Inches  between  the  cars,  as  defend- 
ants' evidence  tended  to  prove,  a  less  degree 
of  caution  might  become  necessary  to  kefep 
the  passenger  within  the  limits  of  reason- 
able care.  These  points  are  suggested  only 
for  the  purpose  of  illustrating  the  proposi- 
tion that  the  evidence  in  this  case  was  such 
as  to  fairly  raise  the  question  whether  or  not 
the  plaintiff  was  guilty  of  negligence  that 
contributed  to  his  injury,  but  it  was  not  such 
as  to  Justify  the  court  In  taking  the  case 
from  the  jury."  Krelmelmann  v.  Jonrdan, 
107  Mo.  App.  64,  80  S.  W.  323;  Barton  v.  St 
Louis  Ry.  Co.,  62  Mo.  263,  256,  14  Am.  Rep. 
418;  Winters  v.  Hannibal  &  St.  Joseph  By. 
Co.,  39  Mo.  468.  The  case  at  bar  presents 
a  stronger  case  for  the  consideration  of  the 
Jury  than  any  of  the  cases  above  cited,  for 
the  reasons  that  the  cars  passed  closer  to- 
gether ;  Gage  was  a  stranger  In  the  city  and 
was  unfamiliar  with  the  road,  cars,  and  their 
operation;  and  was  called  to  the  platform 
where  he  was  injured  by  reason  of  sickness. 
These  are  matters  which  should  be  considered 
by  the  Jury.  7  Am.  &  Eng.  Ency.  of  Law,  pp. 
391,  392;  Allen  v.  Transit  Co.,  supra;  Lan- 
gan  V.  St.  Louis  By.  Co.,  72  Mo.  392. 

3.  The  evidence  shows  that  the  conductor 
in  charge  of  the  car  on  which  Gage  was  In- 
jured was  on  the  rear  platform  thereof  when 
he  came  out  of  the  car,  and  he  must  have 
seen  Gage  during  the  moments  of  his  distress, 
when  he  must  have  been  oblivious  to  danger; 
and  knowing,  as  he  did,  the  dangerous  Juxta- 
position of  the  cars  in  passing,  was  guilty  of 
negligence  in  not  warning  him  of  the  ap- 
proaching and  impending  danger  in  time  to 
have  averted  the  injury.  In  the  considera- 
tion of  a  similar  question,  this  court,  'speak- 
ing through  Wagner,  J.,  said:  "He  [the  pas- 
senger] stood  within  a  few  feet  of  the  driver, 
and  the  driver  knew,  or,  at  least,  it  was  his 
duty  to  know,  the  close  proximity  of  the  cars 
when  they  were  about  to  collide,  and  also 
the  position  of  the  passengers  on  the  plat- 
form.   His  driving  steadily  ahead  under  such 


circumstances  stamps  the  act  with  reckless- 
ness and  gross  negligence.  The  question  of 
negligence  was  for  the  Jury,  and  was  prop- 
erly submitted  to  them."  Huelsoikamp  v. 
Citizens'  Ry.  Co.,  37  Mo.  637.  loc.  dt  653, 
90  Am.  Dec.  399.  And,  as  was  said  by  the 
Court  of  Appeals  of  Kentucky,  in  the  caae 
of  South  Covington  Ry.  Co.  v.  McCleave,  38 
S.  W.  1055,  18  Ky.  Law  Bep.,  loc.  dt  1087: 
"But  the  court  refused  to  so  instruct  and  we 
think  did  not  err  in  that  particular,  for  no 
degree  of  contributory  negligence  on  the  part 
of  even  a  trespasser  will  release  a  person  in 
charge  of  a  train  or  single  car,  whether  op- 
erated by  steam  or  electricity,  from  the  legal 
obligation  to  use  reasonable  effort  to  avoid 
injuring  him  if  his  peril  Is  discovered  In 
time  to  do  so,  and  we  do  not  see  why  the 
conductor  of  an  electric  or  steam  car  should 
not  be  held  to  the  duty  of  giving  warning  to 
one  of  his  passengers  when  he  actually  sees 
him  in  a  position  or  place  on  the  car  of  peril 
to  life  or  limb,  and  contributory  negligence 
of  such  passenger  is  not  a  legal  excuse  for 
the  nonperformance  of  that  duty ;  and  that  a 
passenger  on  one  of  appellant's  cars  passing 
over  that  bridge  is  in  peril  when  his  arm  or 
head  protrudes  two  or  three  inches  Is  plain- 
ly shown  by  the  evidence."  The  Court  of 
Appeals  of  the  District  of  Columbia  held  that 
It  was  gross  negligence  for  a  street  railway 
company  to  use  cars  for  the  transportation 
of  passengers  which  in  passing  each  other 
are  not  more  than  three  inches  apart  and 
that  it  was  doubly  negligent  for  running  them 
with  the  panels  taken  off  and  with  the  run- 
ning rail  placed  where  the  passengers  would 
naturally  rest  their  arms.  Georgetown  &  T.  R. 
Co.  V.  Smith,  25  App.  D.  C.  259,  6  L.  R.  A. 
(N.  S.)  274. 

4.  Plaintiff  complains  of  the  action  of  the 
court  in  refusing  to  permit  her  to  prove  that 
street  cars  while  in  motion  will  rock  and 
sway  from  side  to  side,  on  account  of  the  In- 
equalities  of  the  track.  We  are  of  the  opin- 
ion that  said  ruling  was  not  error,  for  the 
reason  that  it  Is  common  knowledge  that  a 
car  being  propelled  by  steam  or  electricity 
over  a  railroad  track  wUl  be  swayed  by  in- 
equalities of  the  track.  Greltz  v.  Milwaukee 
City  Ry.  Co.,  72  Wis.  807,  39  N.  W.  866; 
Georgetown  &  T.  R.  Co.  v.  Smith,  25  App. 
D.  C,  loc.  dt  271  (5  I*  R.  A.  [fJ.  S.]  274). 
The  Juror's  knowledge  of  those  facts  is  equal 
to  that  of  any  witness  who  might  testify  upon 
the  subject.  The  swaying  of  the  car  is  caus- 
ed by  the  operation  of  the  law  of  gravity  and 
the  mechanical  forces  used  In  propelling  the 
car.  When  a  wheel  of  the  car  comes  to  a  low 
place  on  the  rail,  the  law  of  gravity  carries 
it  to  the  lowest  point  and  the  mechanical 
forces  operating  upon  the  car,  in  turn,  raises 
it  to  the  highest  point  of  the  rail.  This  mo- 
tion of  the  car  will  cause  the  car  to  rock  from 
side  to  side  where  there  are  Inequalities  in 
the  surface  of  the  two  rails ;  and  if  there  are 
no  Inequalities,  but  both  rails  are  depressed 
alike,  then  tbe-motlon  of  the  car  will  be  from 
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end  to  end  and  not  from  side  to  side.  All 
men  of  ordinary  intelligence  and  observation 
Icnow  those  facts;  and  tbe  testimony  of  wit- 
nesses explaining  ttiose  motions  and  their 
causes  would  shed  no  additional  light  upon 
the  qnestloc.  It  is  proper,  however,  to  show 
whether  or  not  the  surface  of  the  rails  and 
tracks  at  the  point  of  the  injury  were  even 
or  uneven  at  the  time  of  the  accident. 

5.  Gage  had  the  right  to  presume  that  when 
he  went  to  the  rear  end  of  the  car  to  relieve 
Iiimself  th^  tracks  and  cars  were  properly 
constructed,  and  that  there  were  no  Udden 
dangers  connected  with  their  operatltm. 
Sweeney  v.  Kansas  Ci^  Cable  Co.,  150  Mo. 
385,  51  S.  W.  682;  Rlska  v.  Union  Depot  Ry. 
Co.,  180  Mo.  168,  79  S.  W.  445 ;  Weller  v.  C, 
M.  &  St.  P.  Ry.  Co.,  164  Mo.  180,  84  S.  W. 
141,  86  Am.  St.  Rep.  592;  Hutchinson  v.  Mo. 
Pac.  Ry.  Co.,  161  Mo.  246,  61  8.  W.  63.5,  S52. 
84  Am.  St.  Rep.  710;  Lynch  v.  Metropolitan 
Ky.  Co.,  112  Mo.  420,  20  S.  W.  642. 

6.  We  are  of  the  opinion  that  the  action  of 
tbe  court  in  striking  out  parts  of  plaintiff's 
}ietltIon  was  erroneous,  for  the  reason  that  it 
Is  a  question  of  fact  for  the  jury  to  deter- 
mine, whether  or  not  it  was  negligence  on 
tbe  part  of  the  defendant  to  so  operate  its 
cars  as  to  leave  only  a  space  of  six  inches 
between  them  while  passing,  without  guards 
to  protect  the  passengers  from  injury,  caused 
by  coming  In  contact  with  passing  cars. 

7.  The  defendant  insists  that  the  abstract 
of  record  does  not  properly  show  that  the  bill 
of  exceptions  was  timely  filed  in  the  court 
Ijelow.  After  a  careful  reading  of  the  ab- 
stract,  in  the  light  of  the  adjudications  of 
tbis  court  upon  that  subject,  we  are  inclined 
to  hold  that  the  abstract  te  not  open  to  the 
objection  presented.  At  most,  the  objection 
only  has  a  technical  ground  upon  which  to 
rest,  and  is  devoid  of  all  substantial  merit 
and  justice.  We  are  therefore  of  the  opin- 
ion that  this  objection  is  not  well  taken. 

For  the  reasons  hereinbefore  stated,  we 
are  of  the  opinion  that  the  judgment  should 
be  reversed,  and  tbe  cause  remanded  for  a 
new  trial    It  is  bo  ordered.    All  concur. 


HOLLAND  V.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division   No.  2. 
March  17,  1908.) 

1.  Railboads— Operatio:*— In.iubtks  to  Pkb- 
soss  ON  Tback— Proximate  Cause. 

Where  a  train  is  runninic  25  miles  an  hour 
within  the  city  limits,  in  violation  of  ordinances, 
but  slows  up  to  five  miles  an  hour,  and  then 
strikes  a  person  walking  on  the  track,  the  ex- 
ces«ive  speed  is  not  tbe  proximate  cause  of  the 
injury. 

[IQd.  Note.— For  cases  in  point,  see  Cent.  Die. 
VOL  41,  Railroads,  §  1323.] 

2.  WlTNKSSIS  —  EXAMIRAnOIf  —  CORTBADIC- 

noH. 

A  party  calling  a  witness  is  not  precluded 
from  proving  the  truth  of  any  particular  fact 
by  any  other  competent  testimony  in  direct  con- 


tradiction to  what  such  witness  may  have  testi- 
fied. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di(. 
vol.  60,  Witnesses,  ij  126a  1269.] 

3.  Railboads  —  Opebation  —  Pebsonal  In- 
JUBIE8— Speed  of  Tbain— SurFiciBNcr  of 
Evidence. 

In  an  action  for  the  death  of  a  person  by. 
being  struck  by  a  train,  evidence  considered,  and 
held  insufficient  to  Rhow  that  at  tbe  time  of  tbe 
accident  tbe  train  was  running  more  than  five 
miles  an  hour. 

4.  Same— Pebson  on  ob  Near  Track— Dutt 
TO  Use  Cabe. 

A  railroad  company  owes  a  stranger  walk- 
ing along  a  railroad  track  no  other  or  greater 
duty  than  to  exercise  ordinary  care  and  caution 
in  looking  out  for  and  avoiding  injuring  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41;  Railroads,  fS  1238,   1239.] 

5.  Sahb— Cabe  or  Person  Injubed. 

Every  person  who  goes  on  a  railroad  track, 
or  purposes  to  cross  it,  must  use  his  eyes  and 
ears  to  avoid  injury,  and  every  intelligent  per- 
son who  has  arrived  at  years  of  discretion  is 
presumed  to  know  that  it  is  dangerous  to  be  on 
a  railroad  track  when  trains  are  passing  to  and 
fro,  and  when  crossing  one  is  expected  to  be 
vigilant  and  watchful  of  the  approach  of  a  loco- 
motive. 

[Ed.  Note. — For  cases  in  point,  see  Cenl  Dig. 
vol.  41,  Railroads,  §S  1305-1310.1 

6w  Same— CoNTBiBUTOBT  Negliokncb— Suffi- 
ciency OF  Evidence. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  while  walking  along  a  railroad 
track,  evidence  considered,  and  held  to  show 
that  the  deceased  was  grossly  reckless  in  not 
avoiding  tbe  train,  and  that  the  operatives  of 
the  train  were  not  guilty  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Raihroads,  H  1356-1363.] 

Appeal  from  Circuit  Court,  Buchanan  Comi- 
ty;  Henry  M.  Ramey,  Judge. 

Action  by  Mary  Ann  Holland  against  the 
Missouri  Pacific  Railway  Company  to  re- 
cover the  statutory  penalty  of  $5,000  for  the 
death  of  plaintiff's  husband.  From  a  judg- 
ment for  plalntlflt,  defendant  appeals.  Re- 
versed. 

Martin  L.  Claidy  and  Ben  J.  Woodson,  for 
appellant.  W.  K.  Amlck,  T.  F.  Ryan,  F.  G. 
Chase,  and  G.  A.  Smith,  for  respundenf. 

BURGESS,  J.  This  suit  was  instituted  by 
plaintiff  to  recover  the  statutory  penalty  of 
$5,000  for  the  death  of  her  husband,  John 
Holland,  who  was  killed  by  one  of  defendant's 
engines  through  the  alleged  negligence  of  de- 
fendant's servants  in  operating  said  engines. 
Tbe  deceased  was  ran  over  and  killed  on  Feb- 
ruary 25,  1904,  about  8:10  p.  m.,  by  one  of  de- 
fendant's engines  attached  to  a  passenger 
train  going  south  on  Fifth  street.  In  the  city 
of  St.  Joseph.  This  street  ran  north  and 
south,  and  the  Burlington  Railway  Company 
had  its  tracks  laid  thereon  for  a  distance  of 
seven  or  eight  blocks,  and  the  defendant,  un- 
der a  contract  with  the  Burlington  company, 
operated  its  trains  over  tbe  same  tracks.  The 
street,  while  occupied  by  railroad  tracks,  was 
also  used  as  public  thoroughfare  by  pedes- 
trians. There  were  two  main  tracks  on  Fifth 
street;    tbe  east  track  being  used  for  north- 


Digitized  by 


Google 


109  SOUTHWESTERN  REPORTER, 


(M<K 


bonnd  tralna  and  the  west  track  for  soutb- 
bound  trains.  Cedar  street  crosses  Fifth 
street,  and  north  of  Cedar  street  Is  a  cross- 
over track  connecting  the  two  main  tracks, 
which  cross-over  track  connected  with  the 
west  track  at  a  point  about  255  feet  north  of 
.Cedar  street,  and  connected  with  the  east 
track  at  the  north  line  of  Cedar  street.  All 
passenger  trains  going  south  took  this  cross- 
over, passing  from  the  west  to  the  east  track, 
but  all  freight  trains  going  south  did  not  do 
so,  but  kept  on  the  west  track.  There  was  a 
switch  at  each  end  of  said  cross-over  track, 
and  switchmen  to  operate  them.  John  Hol- 
land, the  deceased,  was  about  60  years  of  age, 
and  was  a  section  band  in  the  employ  of  the 
Burlington  Railroad  at  the  time  he  was  killed. 
He  was  walking  north  on  Fifth  street  between 
the  two  main  tracks,  and  was  struck  by  the 
engine  of  the  train  when  he  reached  the  cross- 
over track,  while  the  engine  was  crossing  from 
the  west  to  the  east  track.  The  headlight  on 
tlie  engine  was  shining  brightly  at  the  time, 
and  there  was  no  obstruction  to  prevent  de- 
ceased from  seeing  the  approaching  train. 

A.  H.  Rehard,  who  was  fireman  on  the  en- 
gine In  question,  testified:  That  be  saw  Hol- 
land walking  north  between  the  tracks.  The 
last  time  be  saw  blm  before  be  was  struck 
Holland  was  at  "about  the  south  frog  between 
the  two  tracks,"  and  was  still  coming  north. 
As  the  engine  had  at  this  time  entered  the 
cross-over  track,  and  was  headed  In  a  south- 
easterly direction,  witness,  who  was  on  the 
left  side  of  the  engine,  was  unable  to  see  Hol- 
land after  that;  the  engine  obstructing  his 
vision.  He  did  not  think  deceased  was  at  the 
time  in  a  position  of  danger,  and  he  gave  no 
warning  to  the  engineer.  Be  said  he  rang  the 
bell  continually  from  the  time  the  train  left 
the  Union  Station  up  to  the  time  deceased  was 
struck.  That  the  train  was  running  about 
five  miles  an  hour  at  the  time  he  last  saw  de- 
ceased between  the  tracks.  That  a  train  go- 
ing at  that  rate  of  speed  could  be  stopped  in 
20  or  25  feet  by  use  of  the  air  brake.  That 
from  the  time  he  last  saw  the  man  before  he 
was  struck  the  train  did  not  run  more  than 
15  or  20  feet  before  the  air  brakes  were  ap- 
plied, and  that  the  train  ran  25  or  30  feet 
after  the  application  of  the  air  brakes.  This 
witness  also  testified  that  the  train  stopped 
or  almost  stopped  at  Oak  street,  which  was 
one  block  north  of  Cedar  street,  for  the  rea- 
son that  the  east  track  was  blocked  by  a  Bur- 
lington train  which  was  standing  at  the  water 
tank  south  of  Cedar  street,  the  rear  car  of 
the  Burlington  train  being  about  on  a  litie 
with  the  north  line  of  Cedar  street,  and  that 
the  engine  on  which  witness  was  did  not  cross 
over  til]  the  Burlington  train  had  pulled  out 

Witness  Frank  Hahn,  testifying  for  the 
plaintiff,  said  that  be  was  a  laborer  and  had 
been  around  railroads  all  his  life.  He  lived 
on  the  corner  of  Fifth  and  Cedar  streets,  and 
on  the  night  In  question  he  was  going  up  town 
on  Fifth  street.  When  within  about  50  feet 
of  Sycamore  street,  which  was  the   fourth 


street  north  of  Cedar,  a  Missouri  Pacific  pas- 
senger train  passed  him  going  south,  which 
he  said  was  running  at  a  speed  of  25  miles  an 
hour.  There  was  no  bell  ringing  on  the  train 
as  it  passed  by  him.  Just  as  he  reached  the 
other  side  of  Sycamore  street,  he  heard  the 
train  whistle  several  times  in  quick  succes- 
sion, from  which  he  understood  that  there  was 
a  man  or  some  obstruction  on  tbe  track.  He 
looked  back,  and  saw  the  train  standing  near 
Cedar  street  Going  back  to  where  the  train 
was,  be  found  that  Holland  had  baen  removed 
from  under  the  engine,  the  front  end  of 
which,  he  judged,  was  opposite  a  switch  stand 
on  the  north  side  of  Cedar  street  The  next 
day  witness  examined  tbe  place  on  the  track 
where  deceased  was  run  over,  and  noticed 
that  some  object  had  been  dragged  along  tbe 
track  which  made  an  Impression  in  the  ground 
about  half  an  inch  deep  for  a  distance  of 
about  40  feet  Tbe  dragging,  he  said,  had 
been  done  along  the  west  rail  of  the  east 
track,  and  commenced  at  the  frog  or  point 
where  the  cross-over  track  converged  with  the 
west  rail  of  the  east  track.  Witness  did  not 
know  what  had  made  this  impression,  but 
thought  It  was  made  by  a  sack  of  coal  which 
deceased  had  with  him.  He  did  not  see  any 
trahi  standing  south  of  Cedar  street  as  he  got 
on  tbe  track  that  evening,  as  testified  to  by 
witness  Rehard,  nor  did  he  think  that  the  Mis- 
souri Pacific  train  which  passed  by  him  and 
killed  the  deceased  made  any  stop  after  It 
passed  by  him  until  deceased  had  been  killed. 

Plaintiff'  in  her  petition  pleaded,  and  also 
Introduced  in  evidence,  over  the  objection  of 
defendant  section  2  of  a  special  ordinance  of 
the  city  of  St  Joseph  granting  the  Burlington 
Railroad  the  right  to  lay  and  maintain  tracks 
on  Fifth  street  which  section  provided:  "Said 
railroad  company  shall  not  have  the  right  to 
run  their  cars  over  the  right-of-way  herein 
granted  at  a  greater  rate  of  speed  than  five 
(5)  miles  per  hour,  and  the  city  council  may 
by  ordinance  prescribe  the  penalty  for  viola- 
tion of  this  section."  Plaintiff  also  pleaded  In 
her  petition  introduced  In  evidence  sections  1 
and  5  of  a  general  ordinance  of  the  city  of  St 
Joseph,  which  are  as  follows: 

"Section  1.  No  locomotive  engine,  railroad 
passenger  car  or  freight  car  shall  be  driven, 
propelled  or  ran  upon  or  along  any  railroad 
track  within  said  city  at  a  greater  speed  than 
the  rate  of  five  (5)  miles  per  hour." 

"Sec.  6.  Bell  to  be  rung.  The  bell  of  each 
locomotive  engine  shall  be  rung  continually 
while  running  within  said  city." 

The  defendant  offered  no  testimony,  but 
at  the  close  of  plaintiff's  case  asked  for  a 
peremptory  instruction  to  find  for  the  de- 
fendant which  was  by  the  court  refused, 
and  defendant  excepted.  The  Jury  returned 
a  verdict  for  the  plaintiff  In  the  sum  of  $5,* 
000,  and  Judgment  was  rendered  accordingly, 
from  which  Judgment,  after  Ineffectual  mo- 
tions for  a  new  trial  and  In  arrest  defendant 
appeals. 

Defendant  insists  that  there  is  no  evldenca 
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whatever  to  support  the  verdict  of  the  Jury. 
There  were  but  two  witnesses  whose  testimo- 
ny tended  to  show  how  the  accident  occurred, 
both  being  Introduced  by  the  plalntllT,  one 
of  said  witnesses,  A.  H.  Rehard,  being  fire- 
man upon  defendant's  train  at  the  time  of 
the  accident,  the  other  witness  being  Franlc 
Habn,  a  laborer,  who  lived  at  that  time  at 
the  northwest  corner  of  Cedar  and  Blfth 
streets.  The  letter's  testimony  was  that,  when 
the  train  passed  him  at  Fifth  and  Sycamore 
streets.  It  was  in  his  Judgment  running  at 
the  rate  of  25  miles  an  hour.  But,  according 
to  his  testimony,  the  place  where  the  train 
passed  him  was  about  4  blocks,  or  1,200  feet, 
north  of  the  point  where  Holland  was  killed, 
while  Rehard,  the  fireman,  testified  that  the 
train  came  almost,  if  not  quite,  to  a  stand- 
still at  Oak  street,  which  was  300  feet  north 
of  Cedar  street  and  900  feet  south  of  Syca- 
more street,  waiting  for  the  train  ahead  to 
take  water.  Witness  Hahn  said  that  he  did 
not  think  the  train  stopped  after  passing  him 
and  before  striking  Holland ;  but,  in  answer 
to  a  question  put  to  him  by  the  court,  he 
said:  "No;  I  won't  say  whether  it  made 
a  stop  or  not"  This  testimony  does  not  con- 
tradict the  direct  and  positive  testimony  of 
Rehard  tliat  the  train  almost  stopped  at  Oak 
street,  and  was  running  from  thence  on  to 
Cedar  at  a  rate  of  speed  not  exceeding  four 
or  five  miles  an  hour.  Hahn  further  testi- 
fied that  he  heard  the  danger  signal,  which 
consisted  of  three  or  four  short,  quick  blasts 
of  the  whistle;  that  he  paid  but  little  atten- 
tion to  the  first  blast,  but  started  to  turn 
round  when  he  heard  the  second,  and  before 
the  last  was  sounded  he  had  turned  complete- 
ly around,  facing  south,  the  direction  in 
which  the  train  had  gone ;  that  by  that  time 
the  train  had  about  come  to  a  complete  stop ; 
and  that  it  was  not  more  than  one  or  two 
seconds  from  the  time  he  heard  the  first  blast 
of  the  wtiistle  until  the  train  had  stopped. 
Even  if  the  train  was  running  at  the  rate  of 
25  miles  an  hour  when  it  passed  Hahn  at 
Fifth  and  Sycamore  streets,  that  was  not  the 
proximate  cause  of  the  injury,  because,  ac- 
cording to  the  testimony  of  Rehard,  it  was 
not  moving  faster  than  four  or  five  miles  an 
hour,  or  al>out  as  fast  as  an  ordinary  man 
would  walk,  at  the  time  it  struck  Holland. 
The  train  was  stopped,  according  to  Rehard's 
testimony,  within  a  distance  of  2S  to  90  feet 
after  deceased  was  struck,  or  about  the  dis- 
tance covered  by  1%  revolutions  of  the  drive 
wheel  of  the  engine,  which  would  have  been 
an  impossibility  if  the  train  bad  been  run- 
ning faster  than  five  miles  an  hour  at  the 
time.  It  is,  however,  said  for  plaintiff  that 
witness  Rehard  was  still  in  the  defendant'^ 
employ  at  the  time  of  the  trial,  that  he  was 
to  blame  for  the  death  of  the  deceased,  and 
tliat  plaintiff  is  not  bound  by  all  of  his  state- 
ments even  if  he  was  her  witness,  as  there 
was  other  evidence  which  contradicted  him. 
Mr.  Greenleaf  says:  "It  is  exceedingly 
dear  that  the  party  calling  a  witness  is  not 


precluded  from  proving  the  truth  of  any  par- 
ticular fact  by  any  other  competent  testimo- 
ny In  direct  contradiction  to  what  such  wit- 
ness may  have  testified."  1  Greenleaf  on  Bv. 
(16th  Ed.)  f  443b.  But  this  does  not  help  plain- 
tiff's case,  because,  when  properly  analyzed, 
there  is  no  material  conflict  "between  the  tes- 
timony of  Rehard  and  Hahn.  As  to  whether 
or  not  the  bell  was  ringing  at  the  time  of  the 
accident,  counsel  for  plaintiff  concede  in  their 
brief  that  that  is  a  matter  of  no  Importance, 
as  they  asked  for  no  instruction  upon  that 
point  They  concede  that  Holland  knew  of 
the  presence  of  the  train  on  the  west  track, 
but  assert  that  he  could  not  know  that  it  was 
going  to  take  the  cross-over  track;  that  the 
headlight,  though  he  saw  it,  would  not  notify 
him  tliat  the  train  was  cbmlng  on  the  cross- 
over track;  and  that  if  he  stepped  toward 
the  west  and  got  on  the  west  track,  and  the 
train  continued  down  that  track  and  struck 
him,  he  would  have  be«i  negligent  as  that 
was  the  main  track.  Allowing,  these  things 
to  be  true,  they  do  not  tend  to  show  that  the 
defendant  was  negligent  in  the  operation  of 
its  train  at  the  time  of  the  accident,  nor 
would  such  conditions  Justify  the  deceased 
in  going  upon  the  track  so  near  in  front  of  an 
approaching  train  as  to  endanger  his  safety. 
The  defendant  owed  the  deceased  no  other  or 
greater  duty  than  to  exercise  ordinary  care 
and  caution  in  looking  out  for  and  avoiding 
injuring  him,  or  any  other  person  who  might 
be  on  the  track.  It  has  been  said  that  a  rail- 
road track  is  of  itself  a  signal  of  danger; 
but  notwithstanding  this,  and  the  knowledge 
of  the  deceased  that  the  train  was  upon  the 
west  track,  which  was  straight  and  level  for 
four  or  five  blocks  north  of  the  point  where 
the  injury  occurred,  with  no  obstruction  on 
the  track  between  Holland,  and  the  engine, 
whose  brilliant  headlight  in  the  language  of 
a  witness,  "made  it  as  bright  as  day,"  and 
which  he  must  have  seen,  he  left  a  place  of 
safety  and  stepped  in  front  of  the  approach- 
ing train,  was  struck  by  the  engine,  and  kill- 
ed. He  was  warned  both  by  the  headlight 
and  the  whistle  of  the  near  approach  of  the 
train,  and  had  he  remained  were  he  was  at 
the  time  of  the  first  whistle,  or  made  a  step 
to  the  left  l»e  would  have  avoided  the  colli- 
sion. If  the  glare  of  the  headlight  blinded 
and  confused  him,  as  claimed  by  plaintiff, 
so  that  he  did  not  know  which  way  to  move, 
it  was  his  misfortune,  and  not  negligence  of 
the  defendant  company.  He  bad  worked  in 
those  yards  for  six  months  some  years  be- 
fore the  accident,  lived  but  a  short  distance 
from  where  the  accident  occurred,  and  must 
have  been  familiar  with  the  locatl(m  of  the 
tracks  at  this  point.  All  of  defendant's  pas- 
senger trains  going  south  made  this  cross- 
over— that  Is,  crossed  over  from  the  west  to 
the  east  track — which  deceased  must  also 
have  known. 

The  fireman  testified  (and  there  is  no  evi- 
dence to  the  contrary)  that  when  he  first 
saw  the  deceased,  he  was  between  the  west 
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truck  and  the  cross-over  trade,  coming  aortb, 
and  that  he  was  then  and  when  be  last  saw 
him  In  no  danger  at  all,  and  that  the  en- 
gineer, as  soon  as  he  discovered  deceased  In 
a  place  of  danger,  sounded  the  alarm  whistle 
three  or  four  times  in  rapid  succespion,  put 
on  the  emergency  brake,  and  did  everything 
that  he  could  do  to  stop  the  train  in  the 
shortest  possible  time.  It  is  ruled  In  Harlan 
V.  St  Louis,  Kansas  City  &  Northern  R.  R. 
Co.,  64  Mo.  480,  that  every  person  who  goes 
on  a  railroad  track,  or  purposes  to  cross  it, 
must  use  his  eyes  and  ears  to  avoid  injury, 
and  that  every  intelligent  person  who  has  ar- 
rived at  years  of  discretion  Is  presumed  to 
know  that  It  is  dangerous  to  be  on  a  railroad 
track  when  trains  are  passing  to  and  fro ;  and 
when  crossing  one  ts  expected  to  t>e  vigilant 
and  watchful  of  the  approach  of  a  locomotive. 
Failure  to  exercise  such  vigilance  is  negli- 
gence per  se.  These  familiar  prindpleis  have 
been  many  times  announced  by  this  court 
Taylor  v.  Railway  Co.,  86  Mo.  457;  Prewitt 
V.  Dddy,  115  Mo.  283,  21  S.  W.  742;  Baker 
V.  K.  C,  Ft  S.  &  M.  Ry.  Oo.,  122  Mo.  533, 
26  S.  W.  20;  Lane  v.  Mo.  Pac.  Ry.  Co.,  132 
Mo.  4,  33  S.  W.  645,  1128 ;  Schmidt  v.  RaU- 
road,  191  Mo.  216,  90  S.  W.  136,  3  L.  R.  A. 
(N.  S.)  106.  Plaintiff,  however,  says  that 
John  Holland  bad  the  right  to  presume  that 
defendant's  train  would  not  be  run  at  a  great- 
er rate  of  speed  than  five  miles  an  hour,  and 
to  act  upon  such  presumption  until  be  knew, 
or  by  the  exercise  of  ordinary  care  ought  to 
have  known,  to  the  contrary.  The  only  evi- 
dence with  respect  to  the  speed  of  the  train 
at  the  time  of  the  accident  was  the  testimony 
of  the  fireman,  and,  as  stated  before,  he  tes- 
tified that  the  train  was  not  then  running 
at  a  rate  of  speed  exceeding  five  miles  an 
hour.  In  all  of  the  cases  relied  upon  by 
plaintiff  as  supporting  her  contention,  namely, 
Hutchinson  v.  Mo.  Pac.  Ry.  Co.,  161  Mo.  246, 
61  S.  W.  635,  852,  84  Am.  St  R^.  710,  Eck- 
hard  v.  Transit  Co.,  190  Mo.  593,  89  S.  W. 
602,  Riska  V.  Union  Depot  Co.,  180  Mo.  168, 
79  S.  W.  445,  and  Weller  v.  Railroad,  164  Mo. 
180,  64  S.  W.  141,  86  Am.  St  Rep.  582,  there 
was  evidence  tending  to  show  that  the  train 
was  running  at  a  rate  of  speed  in  excess  of 
that  fixed  by  ordinance,  or  there  was  a  fail- 
ure to  observe  the  requirements  of  the  ordi- 
nance in  some  other  respect  But,  even  if 
the  train  in  question  was  running  at  the  time 
of  the  accident  at  a  rate  of  speed  in  excess 
of  that  prescribed  by  the  city  ordinance  (which 
we  do  not  concede)  and  the  defendant  was, 
therefore,  guilty  of  negligence  per  se,  the 
conduct  of  the  deceased  in  going  upon  the 
track  in  proximity  to  the  approaching  train 
was  contributory  negligence  on  his  part, 
which  negligence  was  the  proximate  causa 
of  the  injury.  In  Schmidt  v.  Railroad,  supra, 
it  is  said:  "The  rule  of  contributory  negli- 
gence is  not  changed  or  abrogated  by  rea- 
son of  a  statute  or  ordinance  imposing  the 
duty  on  account  of  the  violation  of  which  the 
injury  resulted.    Weller  t.  Railroad,  120  Mo. 


635,  23  S.  W.  1061,  25  S.  W.  532.  The  stat- 
ute does  not  absolve  persons  approaching  a 
public  railway  crossing  from  exercising  com- 
mon prudence  to  avoid  danger,  nor  shlift  the 
responsibility  to  another  should  injury  ensue 
from  the  failure  to  exercise  it  Kenney  v. 
Railroad,  106  Mo.  284,  15  S.  W.  983,  16  S.  W. 
837."  The  same  rale  is  announced  in  the 
following  cases:  Boyd  v.  Railway  Co.,  105 
Mo.  381,  16  S.  W.  900;  Sweeney  v.  Railway, 
150  Mo.  396,  61  S.  W.  662;  Moore  v.  Rail- 
road, 176  Mo.  54G,  75  S.  W.  672;  Evans  v. 
RaUway,  178  Mo.  508,  77  S.  W.  515 ;  Ries  v. 
Transit  Co.,  179  Mo.  1,  77  S.  W.  734.  There 
is  no  escaping  the  conclusion  that  the  de- 
ceased saw  the  approaching  train.  He  must, 
therefore,  have  been  absorbed  in  oth«  mat- 
ters, or  have  misjudged  the  speed  of  the 
train,  and  determined  to  take  the  risk  of  be- 
ing caught  by  it  l>efore  he  could  cross  th« 
track.  But,  whatever  may  have  Induced  his 
action,  his  conduct  can  only  be  characterized 
as  the  grossest  recklessness.  The  demurrer 
Interposed  by  the  defendant  to  the  evidence 
should  have  been  sustained. 
The  judgment  is  reversed.    All  cmicur. 


BROWN  V.  TRINIDAD  ASPHALT  MFG. 

CO. 

(Supreme  Court  of  Mistiouri,  Division  No.  2. 

March  17,  1008.) 

1.  Sam»— CoNSTBUcrioN  OF  Contract— Sale 

OB  AOBEEUENT  TO  MANUFACnTUBE. 

A  contract  provided  that  plaintiff  would 
sell  and  deliver  to  defendant  at  plaintifTs  fac- 
tory 1,200  tODB  of  asphalt,  and  that  defendant 
would  purchase  and  pay  for  same.  It  further 
provided  that  defendant  might  have  the  ijrivi- 
lege  of  purchasing  on  like  terms  an  additional 
amount  on  certain  conditions.  Beld,  that  the 
contract  was  on  its  face  clearly  one  of  purchase 
and  sale  and  not  a  contract  to  manufacture,  es- 
pecially where  plaintiff's  petition  in  an  action 
for  breach  of  the  contract  stated  that  prior  to 
the  making  thereof  plaintiff  bad  for  some  time 
been  selling  asphalt  to  defendant,  etc.,  that  de- 
fendant {ailed  and  refused  to  purchase  and  pay 
for  the  asphalt  in  the  contract  by  it  agreed  to  t>e 
purchased  and  paid  for,  and  there  was  no  el- 
legation  in  the  petition  or  contract  that  the  as- 
phalt contracted  for  was  to  l>e  or  had  been  man- 
ufactured by  plaintiff. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  9.] 

2.  Same— Contract  to  Purchase— Bbeach— 
Mkasube  ot  Dahaoeb. 

Where  a  seller  sues  the  buyer  f<::'  the  non- 
acceptance  of  property  sold  or  contracted  for, 
the  measure  of  damages  is  the  difference  i)etween 
the  contract  price  and  the  market  value  of  the 
property  at  the  time  and  place  of  delivery. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  88  1098-1107.] 

3.  Same— EviDENCB— Readiness  to  Dbliver— 
Pbisumftion. 

In  a  contract  for  the  sale  of  property,  the 
presumption  is  that  the  seller  has  the  property 
on  band  and  ready  to  deliver,  in  the  al»ence  of 
evidence  to  the  contrary. 

4.  Same— Damages— Burden  of  Pboof. 

In  an  action  for  breach  of  a  contract  to 
purchase  asphalt,  it  devolved  on  plaintiff  to 
prove  his  damages  by  evidence  of  the  market 
value  of  the  asphalt  at  the  place  of  sale  and  de- 
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livetT,  and  upon  failure  to  do  ao  he  was  entitled 
to  recover  no  more  than  nominal  damages  nnlesa 
he  expected  to  recover  upon  gome  other  theory, 
in  which  event  it  rested  upon  him  to  show  that 
there  was  no  market  value. 

[IM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {  1005.] 

Appeal  from  St.  Louis  Circuit  Court ;  Mos- 
es N.  Sale,  Judge. 

Action  b7  Harrington  Brown  against  the 
Trinidad  Asphalt  Mannfacturlng  Company  for 
breach  of  contract.  Prom  a  judgment  for 
nominal  damages  only,  plaintiff  appeals.  Af- 
firmed. 

Virgil  Rule  and  Bland  &  Cave,  for  appel- 
lant   W.  B.  Homer,  for  respondent. 

BURGESS,  J.  Plaintiff  brought  suit  to  re- 
t-over of  the  defendant  $6,000  damages  for 
breach  of  contract.  After  alleging  the  incor- 
poration of  the  defendant  company  under  the 
laws  of  Missouri,  with  chief  office  and  place 
of  business  in  the  city  of  St  Louis,  the  peti- 
tion proceeds  as  follows:  "Plaintiff  states 
further  that  on  November  21,  1900,  and  at  all 
times  hereinafter  mentioned,  be  was  engaged 
in  business  in  the  city  of  Los  Angeles,  county 
of  Los  Angeles,  state  of  California,  under 
the  commercial  name,  style,  and  title  of  the 
'Southern  Refining  Company' ;  that  the  busi- 
ness in  which  he  was  engaged  under  said 
name  was  that,  among  otber  things,  of  man- 
ufacturing, producing,  dealing  In,  and  selling 
asphalt  and  on  said  date  he  sold,  and  had 
for  some  time  prior  thereto  been  selling,  to 
the  defendant  asphalt  produced  and  manu- 
factured by  him  under  the  name  and  style 
aforesaid.  Plaintiff  states  further  that  on 
said  2lBt  day  of  November,  1900,  at  the  city 
of  Los  Angeles,  state  of  California,  plaintiff 
and  defendant,  by  and  through  Its  agent 
entered  Into  a  certain  contract,  hereinafter 
more  specifically  set  forth,  which  said  con- 
tract was  made  and  delivered  subject  to  the 
ratUcatlon  thereof  by  defendant's  board  of 
directors,  and  was  thereafter  by  said  board 
of  directors,  on  the  27th  day  of  November, 
1900,  duly  ratified,  approved,  and  accepted." 
The  petition  then  alleges  "that  by  said  con- 
tract, for  and  In  consideration  of  the  cove- 
nants and  stipulations  therein  mentioned  to 
be  kept  and  performed  by  plaintiff  and  de- 
fendant, plaintiff  agreed  to  sell  and  deliver 
to  defendant  f.  o.  b.  cars  at  plaintiff's  factory 
in  the  dty  and  county  of  Los  Angeles,  1,200 
tons  of  asphalt,  and  defendant  agreed  to  pur- 
chase and  pay  for  said  asphalt  according  to 
grade  and  prices  hereinafter  specifically  set 
forth";  and  farther  alleges  "that  it  was 
agreed  between  plaintiff  and  defendant  that 
said  asphalt  should  consist  of  the  following 
grades,  sold  and  purchased  at  the  following 
prices."  Here  follows  five  different  grades  of 
aspiult  at  certain  prices  i>er  ton,  which  grades 
are  described  as  "B,"  "C,"  "D,"  "DX,"  and 
"O."  After  certain  other  allegations  which 
are  mmecessary  to  be  stated  here,  the  peti- 
tion proceeds:    "Plaintiff  states  that  there- 


after, and  beginning  with  the  month  of  Jan- 
uary, 1901,  he  and  defendant  entered  into  tbt^ 
execution  of  said  contract,  and  that  at  and 
during  all  the  times  in  said  contract  uieAtion- 
ed  plaintiff  was  able,  ready,  and  willing  to 
perform,  and  did  duly  perform,  all  the  condi- 
tions on  his  part  in  such  contract  covenant- 
ed and  agreed  therein  by  him  to  be  perform- 
ed, but  that  after  so  entering  ui>on  the  execu- 
tion of  said  contract  defendant  neglected, 
failed,  and  refused  to  perform  the  couditions 
on  its  part  in  said  contract  covenanted  and 
agreed  to  be  by  It  performed,  and  defendant 
neglected,  failed,  and  refused  at  and  during 
the  times  in  said  contract  specified  therefor, 
or  at  all,  to  purchase  and  pay  for  the  asphalt 
In  said  contract  by  It  agreed  to  be  purchas- 
ed and  paid  for,  any  quantity  in  excess  of 
three  hundred  and  seventy-five  and  "*»/2ooo 
tons,  by  reason  whereof  plaintiff  has  been 
damaged  in  the  sum  of  six  thousand  dollars 
($6,000).  Wherefore  plaintiff  prays  Judgment 
against  defendant  for  said  sum  of  six  thou- 
sand dollars,  together  with  interest  thereon 
from  the  first  day  of  Xanuary,  1902,  and  for 
his  costs  in  this  behalf  exx>ended." 

The  material  parts  of  the  contract  intro- 
duced in  evidence  are  as  follows:  "That  for 
and  in  consideration  of  the  covenants  and 
stipulations  hereinafter  mentioned  to  be  kept 
and  performed  by  the  respective  parties  here- 
to, it  Is  hereby  agreed  between  said  parties 
as  follows:  That  first  party  [plaintiff]  will 
sell  and  deliver  to  said  second  party  [defend- 
ant] hereto,  f.  o.  b.  cars  at  first  party's  fac- 
tory, in  said  city  and  county  of  Los  Angeles, 
1,200  tons  of  asphalt,  and  that  said  second 
party  will  purchase  and  pay  for  same,  said 
asphalt  to  be  ao  delivered  at  the  rate  of  100 
tons  of  2,000  pounds  each,  gross  weight  per 
month,  or  as  near  sach  rate  as  shipment  in 
car  load  lots  will  permit  That  said  asphalt 
shall  consist  of  the  following  grades,  and  be 
sold  and  purchased  at  the  following  pricofl, 
to  wit: 

B  grade  of  asphalt  cement,  at  '$21.00 'per  ton 

0      "       "         "             "  "  17.00     "      " 

I*)      **       *'         "              *'  "  15  50     "      " 

Tyjc  "        •«          «*               ««  •«  1550     "      " 

G      "       "    liquid     asphalt  "  laoO    "      " 

— and  be  of  first  class  quality  and  equal  to  the 
grades  heretofore  supplied  by  first  party  to 
second  party,  provided,  however,  that  in  no 
event  shall  the  proportion  of  B  grade  of  as- 
phalt exceed  10%  of  the  total  amount  of  as- 
phalt hereinbefore  and  hereinafter  provided 
for,  and  that  In  making  shipments,  the  snid 
B  grade  of  asphalt  to  be  of  no  more  than  10% 
of  the  total  amount  furnished  and  shipped  in 
any  one  month.  *  *  *  It  Is  further  agreed 
that  said  second  party  Instead  of  confining 
Itself  to  said  1,200  tons  of  asphalt  per  year, 
with  rate  of  deliveries  at  100  tons  per  month, 
may  have  the  privilege  of  purchasing  on  like 
terms,  an  additional  1,200  tons  per  year,  mak- 
ing a  total  purchase  of  2,400  tons  per  year, 
with  total  rates  of  delivery  at  200  tons  per 
mouth ;  said  privilege  to  be  exercised  by  giv- 
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Ing  first  party  tbree  montbs'  written  notice 
of  Its  desire  to  take  said  2,400  tons  of  as- 
pbalt  per  year  with  dellreries  at  said  rate  of 
200  tons  per  month,  and  In  case  said  second 
party  so  elects  to  take  said  2,400  tons  per 
year,  it  shall  do  so  for  a  full  period  of  one 
year,  notwithstanding  this  agreement  would 
otherwise  end  if  100  tons  per  month  only 
were  taken.  It  is  further  agreed  that  in 
case  second  party  purchases  said  2,400  tons 
of  asphalt  per  year,  to  be  delivered  at  the 
rate  of  200  tons  per  month  as  aforesaid,  then 
the  prices  which  it  shall  pay  therefor  shall 
be  as  follows:  [Prices  omitted.]  It  Is  fur- 
ther agreed  tbat.  In  the  eT«it  of  said  second 
party  purchasing  said  2,400  tons  of  asphalt 
per  year,  then  during  such  time  as  It  pur- 
chases and  pays  for  the  same  in  such  quanti- 
ties the  first  party  will  not  sell  any  of  said 
grades  of  asphalt  to  any  persons  or  parties 
for  use  In  that  territory  of  the  United  States 
lying  east  of  the  Rocky  Mountains,  it  being 
the  intention  that  so  long  as  second  party 
purchases  2,400  tons  per  year  from  first  par- 
ty, delivers  thereof  at  the  rate  of  200  tons 
per  month,  that  the  first  party  will  not  com- 
pete with  It  In  said  designated  territory — It 
being  stipulated  and  understood,  however, 
tbat  this  provision  shall  be  In  force  and  ef- 
fect only  In  case  second  party  elects  to  pur- 
chase 2,400  tons  per  year  on  or  before  Jan- 
uary 1,  1902.  It  Is  further  agreed  that  this 
contract  Is  made  to  cover  sales,  purchases, 
and  deliveries  for  the  period  of  one  year 
from  January  1,  1901,  with  a  privilege  to 
said  second  party  of  a  renewal  of  the  same 
from  year  to  year  for  a  period  of  four  years 
in  addition — ^tbe  election  of  said  second  par- 
ty to  so  renew  the  same  to  be  manifested  by 
giving  first  party  a  written  notice  thereof  at 
least  forty  days  before  the  expiration  of  the 
year  then  current.  In  which  this  contract 
would  otherwise  end;  and  further  provided 
that  the  price  at  which  first  party  is  to  sell, 
and  which  second  party  is  to  pay  under  such 
renewals,  shall  be  based  upon  the  cost  of 
crude  oil  at  said  first  party's  factory  at  Los 
Angeles,  of  the  Quality  and  character  used 
by  first  party  in  manufacturing  said  grades 
of  asphalt,  the  same  to  be  of  clean,  dry 
virgin  oil  of  not  less  than  18  degree  grav- 
ity; In  otber  words,  the  prices  hereinabove 
fixed  upon  said  grades  of  asphalt  are  based 
upon  the  price  of  said  crude  oil  at  $1.25  per 
barrel,  but  If  during  the  time  of  any  renew- 
als of  this  contract,  and  In  any  event,  upon 
the  expiration  of  the  first  year,  the  market 
price  of  said  crude  oil  should  be  $1.50  or 
above  per  barrel,  f.  o.  b.  cars  at  first  party's 
factory,  then  there  is  to  be  during  the  time 
of  such  increased  price  a  proportionate  in- 
crease In  the  price  of  said  grades  of  asphalt ; 
and,  on  the  other  hand,  If  said  market  price 
of  said  crude  oil  f.  o.  b.  cars  at  first  party's 
factory  shall  be  $1  or  less  per  barrel,  then 
during  the  time  the  same  is  at  said  price 
there  shall  be  a  proportionate  decrease  In 
the  price  of  said  grades  of  asphalt" 


It  was  admitted  that  the  contract  was 
ratified  by  the  board  of  directors  of  the  de- 
fendant company,  that  a  part  of  the  asphalt 
contracted  for  was  taken  and  paid  for  by  de- 
fendant, and  that  it  did  not  accept  or  receive 
the  balance.  The  evidence  showed  tbat  the 
plaintiff  was  a  manufacturer  of  products  of 
petroleum  at  Los  Angeles,  Cal.,  and  was  con- 
ducting his  business,  as  an  individual,  under 
the  name  of  the  Southern  Refining  C!ompany; 
that  he  first  began  to  sell  asptialt  to  defend- 
ant In  June,  1800,  the  first  shipment  being 
made  on  June  13, 1900.  The  evidence  further 
showed  that  In  Its  letter  to  plaintiff  ratifying 
the  contract,  the  defendant  requested  "that 
you  win  give  us,  on  the  1,200  tons  basis  per 
year,  the  exclusive  sale  of  your  goods  in  the 
States  of  Missouri,  Illinois,  Indiana,  etc., 
•  •  •  that  you  should  give  us  the  exclu- 
sive agency  for  the  states  named,  as  we  shall 
commence  to  thoroughly  cover  this  territory." 
FlalntlfT  testified  that,  during  the  period  cov- 
ered by  the  contract  In  suit,  he  was  at  all 
times  ready  to  furnish  the  amount  of  asphalt 
as  stipulated  and  provided  for  in  the  agree- 
ment, and  that  the  asphalt  that  he  did  fur- 
nish to  the  defendant,  under  said  contract, 
was  the  same  in  quality  as  he  had  been  mak- 
ing right  along,  and  the  same  as  that  there- 
tofore furnished  by  bim  to  defendant,  and 
that  it  was  a  first-class  quality  of  asphalt 
John  J.  Baclgalupl,  on  behalf  of  the  plaintiff, 
testified  tbat  be  had  been  In  the  oil  and  as- 
phalt business  several  years,  and  had  been 
in  the  employ  of  plaintiff,  as  secretary  and 
superintendent,  at  his  refinery  in  Los  Angeles 
since  1899;  that  he  superintended  the  manu- 
facture of  asphalt,  the  purchasing  of  oils, 
sblpping  of  products,  and  the  keeping  of  the 
books.  He  testified  to  the  amount  of  ship- 
ments under  the  contract  by  the  plaintiff  to 
the  defendant,  and  tbat  there  were  about  824 
tons,  under  the  contract  which  defendant 
bad  not  taken  of  the  goods  described  In  the 
contract. 

The  following  question  was  asked  witness 
Baclgalupl:  "Have  you  figured  what  the  cost 
to  Mr.  Brown  was  of  those  various  grades, 
placed  f.  o.  b.  cars  at  Los  Angeles?"  An  ob- 
jection to  this  question  was  sustained,  and 
the  court  made  the  following  ruling :  "There 
is  a  way  of  establishlag  a  market  value  of  an 
article  that  has  a  market  value  without  tak- 
ing It  to  market  and  offering  It  for  sale. 
Tou  could  recover  damages  without  manufac- 
turing a  pound  yourself.  At  the  time  the 
defendant  notified  yon  they  would  not  ac- 
cept the  stuff,  your  damages  became  com- 
plete. You  are  entitled  to  receive  the  market 
price  on  the  day  or  about  the  day — ^I  would 
not  limit  you  to  a  day  or  week,  or  probably  a 
month,  unless  there  was  some  violent  flucta- 
tlon."  Plaintiff  admitted  that  he  had  no  evi- 
dence of  the  market  value  of  this  product 
and  offered  no  further  evidence  in  the  case. 
At  the  request  of  the  defendant,  the  court  in- 
structed the  Jury  that  under  the  pleadings 
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and  the  evidence  the  plaintiff's  recovery  was 
limited  to  nominal  damages,  or  the  sum  of 
$1.  Plaintiff  took  a  nonsnit  with  leave  to 
move  to  set  It  aside.  Upon  filing  his  motion 
for  such  purpose.  It  was  overruled  by  the 
conrt,  whereupon  plaintiff  appealed. 

Plaintiff's  first  contention  Is  that  the  con- 
tract for  the  breach  of  which  this  suit  is 
proaecated  Is  a  contract  to  mannfacture.  It 
is  argued  that  the  situation  of  the  parties, 
tlieir  previous  dealings,  the  seelcing  by  de- 
fendant to  obtain  the  exclusive  agency  for 
certain  territory  for  the  sale  of  plaintiff's 
goods,  and  th'e  fact  that  defendant  knew  that 
plaintiff  was  a  manufacturer,  all  indicate  that 
this  contract  was  understood  to  be  a  manu- 
facturing contract,  and  that  the  contract  it- 
self, when  taken  In  its  entirety,  can  bear  no 
other  interpretation.  On  the  other  hand,  de- 
fendant insists  that  the  contract  is  one  of 
purchase  and  sale,  and  that  the  amount  of 
damages  assessable  against  it  for  the  breach 
Is  the  difference  between  the  contract  price 
and  the  market  price  of  the  asphalt  contract- 
ed for  and  which  it  failed  to  take.  The  con- 
tract, apon  its  face,  is  clearly  one  of  pur^ 
chase  and  sale ;  and  the  petition  alleges  that 
on  the  2l8t  day  of  November,  1900,  "he  [plain- 
tiff] sold,  and  had  for  some  time  prior  there- 
to been  selling,  to  the  defendant  asphalt  pro- 
dnced  and  manufactured,  by  blm  under  the 
name  and  style  aforesaid";  and  that  "de- 
fendant neglected,  failed,  and  refused  at  and 
during  the  times  In  said  contract  specified 
therefor,  or  at  all,  to  purchase  and  pay  for 
the  asphalt  In  said  contract  by  It  agreed  to 
be  purchased  and  paid  for."  There  is  no  al- 
legation in  the  petition  to  the  effect  that  the 
asphalt  contracted  for  was  to  be  manufactur- 
ed by  the  plaintiff,  or  that  it  had  been  manu- 
factured by  him,  for  the  defendant;  nor  la 
there  anything  In  the  contract  to  that  effect 
The  contract  says,  "that  first  party  [plaln- 
tift]  will  sell  and  deliver  to  said  second  party 
[defendant]  hereto,  f.  o.  b.  cars  at  first  par- 
ty's factory,  in  said  dty  and  county  of  Los 
Angeles,  1,200  tons  of  asphalt,  and  that  said 
second  party  will  purchase  and  pay  for  same. 
*  •  •  It  Is  further  agreed  that  said  second 
party  Instead  of  confining  Itself  to  said  1,200 
tons  of  asphalt  per  year,  with  rate  of  deliv- 
eries at  100  tons  per  month,  may  have  the 
privilege  of  purchasing  on  like  terms  an  ad- 
ditional 1,200  tons  per  year.  *  *  *  It  Is 
further  agreed  that  In  the  event  of  said  sec- 
«md  tMirty  purchasing  said  2,400  tons  of  as- 
phalt per  year,  then  during  such  time  as  It 
pnrchaaes  and  pays,"  etc.  When  the  contract 
Is  considered  as  a  whole,  it  is  not  ambiguous. 

Western  Hardware  Co.  r.  Bancroft-Charn- 
ley  Steel  Ck).,  116  Fed.  176,  53  G  C.  A.  548, 
was  a  suit  for  damages  for  the  breach  of 
three  certain  contracts  in  writing,  by  the  terms 
of  wbidi  the  Bancroft-Chamley  Steel  C!om- 
pany  agreed  to  sell,  and  the  Western  Hard- 
ware Manufacturing  Company  of  Milwaukee 
agreed  to  buy,  certain  articles  therein  named. 


and  at  the  prices  agreed  upon.  The  making 
of  the  contracts  and  the  failure  to  deliver 
were  admitted,  but  the  defendant  in  error  al- 
leged as  a  defense,  under  certain  provisions 
of  the  contracts,  the  destruction  of  Its  mill  in 
Chicago  by  fire,  where  It  was  contemplated 
by  the  contracts  the  iron  should  be  manu- 
factured. The  contracts  contained  a  provi- 
sion that  defendant  should  not  be  liable  for 
any  loss  or  damage  arising  from  nonfulfill- 
ment by  reason  of  flre^  strikes,  etc.,  and  a 
further  and  separate  provision  that  "the  sell- 
ers are  permitted,  if  they  desire,  to  trans- 
fer this  contract  to  any  manufacturers  of  rep- 
utable standing."  Defendant  was  the  own- 
er of  an  iron  mill,  and  its  business  was  the 
manufacture  of  iron  such  as  that  covered  by 
the  contracts.  Held,  that  the  contracts  were 
to  be  construed  with  reference  to  such  known 
facts,  and  were  contracts  for  the  manufac- 
ture and  sale  of  goods,  and  not  merely  of 
bargain  and  sale ;  that,  on  the  destruction  of 
defendant's  mill  by  fire  before  the  contracts 
had  been  fully  performed,  it  was  absolved  un- 
der their  terms  from  further  performance, 
and  was  not  required  to  purchase  the  iron 
elsewhere,  or  to  transfer  the  contracts.  It 
Is  true  that  the  contract  in  that  case  did  use 
the  words  "buy  and  sell,"  but  all  other  pro- 
visions of  the  contract  showed  that  it  was 
the  Intention  of  the  parties  that  the  goods 
should  be  manufactured  In  accordance  with 
specific  directions  of  the  purchaser.  The  sel- 
ler in  that  case  was  engaged  solely  In  the 
manufacturing  business,  and  was  not  engag- 
ed in  the  business  of  buying  and  selling 
iron.  It  had  no  place  for  such  business.  The 
contract  provided  that  is  case  of  "being  pre- 
vented, by  fire,  strikes,  and  manufacturing 
contingencies,  the  seller  should  not  be  liable 
upon  the  contract,"  and  the  court  so  held. 

The  case  of  George  Delker  &  Co.  v.  Hess 
Spring  &  Axle  Co.,  138  Fed.  647,  71  C.  C.  A. 
97,  Is  of  much  the  same  character,  the  Hess 
Spring  &  Axle  Company,  of  Carthage,  Ohio, 
agreeing  to  sell,  and  George  Delker  tc  Co., 
of  Henderson,  Ky.,  agreeing  to  buy,  a  quanti- 
ty of  steel  axles  and  springs  at  the  prices 
and  upon  the  terms  and  conditions  stated  in 
the  contract.  It  was  also  provided  In  the 
contract  that  the  manufacturer  should  pur- 
chase certain  specified  material  to  be  used  in 
the  manufacture  of  the  goods,  and  that  he 
should  not  be  liable  upon  his  contract  In  case 
of  strikes.  The  court  in  effect  held,  and 
properly  so,  that  the  contract  was  for  the 
saip  and  purchase  of  articles  to  be  manufac- 
tured. 

In  the  case  of  Hadl^-Dean  Glass  Co.  v. 
Highland  Glass  Co.,  143  Fed.  242,  74  C.  C. 
A.  462,  the  Highland  Glass  Company,  a  Penn- 
sylvania corporation,  engaged  in  the  manu- 
facture of  glass  in  that  state,  received  and 
accepted  from  the  plaintiff,  a  Missouri  cor- 
poration, carrying  on  the  business  of  a  Jobber 
and  dealer  in  glass  at  St.  Louis,  an  order 
for  the  manufacfhre  and  delivery  of  glass  of 
certain  description.     The  order  was,  "Book 
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us  with ;"  then  followed  a  description  of  the 
SJasa.  There  was  no  question  raised  as  to 
the  character  of  the  contract — ^tbat  Is,  wheth- 
er It  was  one  of  purchase  and  sale  or  a  man- 
ufacturing contract;  but  the  court  held  that 
It  was  Intended  by  the  parties  thereto  as  a 
contract  to  manufacture  the  goods  which  were 
to  be  booked. 

There  was  no  discussion  of  this  question 
in  the  case  of  Chapman  y.  Railroad,  114  Mo. 
542,  21  S.  W.  858,  Chapman  t.  Railroad,  146 
Mo.  481,  48  S.  W.  846,  or  Berthold  v.  Con- 
struction Co.,  165  Mo.  280,  65  S.  W.  784,  nor 
was  such  question  passed  ui>on. 

In  this  case  there  Is  no  evidence  as  to 
whether  or  not  the  plaintiff  had  the  goods 
on  hand  at  his  factory  to  be  dellyered  to  de- 
fendant, f.  o.  b.,  at  the  times  stated  in  the 
contract.  It  is  true,  plalntifF  testified  that 
during  the  period  covered  by  the  contract  he 
was  at  all  times  ready  to  furnish  the  amount 
of  asphalt  as  stipulated  and  provided  for  in 
the  agreement,  but  this  by  no  meana  shows 
whether  he  had  the  material  on  band,  or 
whether  he  was  depending  upon  going  into 
the  markets  and  purchasing  it. 

The  contract  being  one  for  the  purchase  and 
sale  of  the  asphalt,  and  the  defendant  having 
admitted  Its  failure  to  comply  with  the  terms 
of  the  contract,  the  question  is  as  to  the 
measure  of  damages.  When  a  vendor  sues 
the  vendee  for  the  nonacceptance  of  property 
sold  or  contracted  for,  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  market  value  of  the  property 
at  the  time  and  place  of  delivery.  Rickey  v. 
Ten  Broeck,  03  Mo.  563 ;  Black  River  Lumber 
Co.  V.  Warner,  93  Mo.  374,  6  S.  W.  210 ;  Nor- 
thrup  V.  Cook.  39  Mo.  208 ;  Koeltz  v,  Bleck- 
man,  46  Mo.  320 ;  Warren  v.  Lusk  Mfg.  Co., 
16  Mo.  112 ;  Parlin  &  Orendorff  Co.  v.  Boat- 
man, 84  Mo.  App.  67;  Halliday  v.  Lesk,  85 
Mo.  App.  285.  In  a  contract  for  the  sale  of 
property  the  presumption  Is  that  the  vendor 
has  the  property  on  hand,  and,  as  there  is  no 
evidence  to  the  contrary  in  this  case,  the 
presumption  is  that  the  plaintiff  had  the 
property  ready  to  deliver,  and  the  defendant 
having  refused  to  accept  the  property  ac- 
cording to  the  terms  of  his  contract,  plain- 
tiff is  entitled  to  recover  as  damages  the  dif- 
ference between  the  contract  price  and  the 
market  price,  If  any,  of  his  goods. 

The  case  of  Kingman  v.  Western  Mfg.  Co., 
92  Fed.  486,  34  C.  C  A.  489,  relied  upon  by 
plaintiff,  announces  the  law  as  to  the  meas- 
ure of  damages  In  case  of  sale  and  nonac- 
ceptance of  personal  property  as  follows : 
"The  general  and  Just  rule  for  measuring  the 
damages  for  the  breach  of  a  contract  for  the 
sale  of  personal  property  Is  the  difference  be- 
tween its  market  value  and  the  contract  price, 
because  the  vendor  is  presumed  to  have  the 
property  on  band,  and  his  profits,  if  the  con- 
tract is  performed,  and  his  loss  If  It  Is  brok- 
en, is  the  exact  difference  between  the  price 
he  can  sell  the  property  for  in  the  market,  and 
the  price  he  Is  entitled  to  receive  for  it  under 


the  contract."  It  devolved  upon  the  plain- 
tiff to  prove  his  damages  by  the  introductlou 
of  evidence  of  the  market  value  of  the  as- 
phalt at  the  place  of  sale  and  delivery,  and 
having  failed  in  this,  he  Is  not  entitled  to 
recover  anything  more  than  nominal  dam- 
ages, unless  he  expects  to  recover  damages 
upon  some  other  theory.  In  which  event  It 
rests  upon  him  to  show  that  there  was  no 
market  value. 

In  Masterton  v.  The  Mayor,  etc.,  7  Hill  (N. 
T.)  61,  42  Am.  Dec.  38,  it  was  held  that 
when  one  party  to  an  executory  contract  puts 
an  end  to  it  (as  did  the  defendant  in  the  case 
at  bar),  by  refusing  to  fulfill  it,  the  other 
party  is  entitled  to  an  equivalent  in  damages 
for  gains  or  profits  which  he  would  have 
realized  If  the  contract  had  been  performed. 
The  court  said:  "The  only  difficulty  or  em- 
barrassment in  applying  the  general  rule 
grows  out  of  the  fact  that  the  article  in 
question  does  not  appear  to  have  any  well- 
ascertained  market  value.  But  this  <^nnot 
change  the  principle  which  must  govern,  but 
only  the  mode  of  ascertaining  the  actual 
value  of  the  article,  or,  rather,  the  cost  to 
the  party  producing  it  Where  the  article 
has  no  maket  value,  an  investigation  into  the 
constituent  elements  of  the  cost  to  the  party 
who  has  contracted  to  furnish  It  becomes  nec- 
essary, and  that  compared  with  the  contract 
price  will  afford  the  measure  of  damages.'" 
Later  on,  in  the  same  case.  It  is  said:  "If 
there  was  a  market  value  of  the  article  in 
this  case,  the  question  would  be  a  simple  one. 
As  there  Is  none,  however,  the  parties  will  be 
obliged  to  go  into  an  inquiry  aa  to  the  actual 
cost  of  furnishing  the  articles  at  the  place 
of  delivery,  and  the  court  and  Jury  should 
see  that  in  estimating  this  amount  it  be  made 
upon  a  substantial  basis,  and  not  left  to  rest 
upon  the  loose  and  speculative  opinion  of 
witnesses." 

As  there  was  no  evidence  of  the  market 
value  of  the  asphalt  at  the  place  of  delivery, 
nor  of  the  actual  cost  of  furnishing  it  at  that 
place,  the  court  had  no  substantial  basis  upon 
which  to  estimate  the  damages,  but  was  left 
to  mere  conjecture  with  respect  thereto.  Un- 
der the  pleadings  and  evidence,  plaintiff  was 
only  entitled  to  recover  nominal  damages,  and 
the  court  did  not  err  in  so  holding. 

The  judgment  Is  affirmed.    All  concur. 


REIGER  V.  MULLINS  et  al. 

(Supreme  Court  of  Missouri,    Division   No.  2. 
March  31,  1906.) 

JUDOUENT— StllT    TO    SET    ASIOI— FALSE    RB- 

TUBN  OF  SBBVICE  OF  PROCESS. 

A  suit  to  set  aside  a  default  judgment,  on 
the  ground  that  defendant  was  not  served  with 
process  and  that  the  sheriff's  return  of  service 
was  false,  will  not  lie :  defendant  having  an 
adequate  remedy  at  law. 

[Ed.  Note.— For  caseo  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  {  76&] 
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Appeal  from  Circuit  Gonrt,  Jackaon  Coun- 
ty;  J.  H.  SloTer,  Judge. 

Action  by  Joel  H.  Relger  against  John  A. 
MalUna  and  others.  From  a  Judgment  for 
<]efendant8,  and  ftom  an  order  overruling 
plaintiff's  motion  for  a  new  trial,  plaintiff 
appeals.    Affirmed. 

George  H.  English,  Jr.,  for  ai^>ellant 
Johnson  &  Lucas,  for  respondents. 

BURGESS,  J.  The  petition  in  this  case 
alleges.  In  substance,  that  the  defendant  Mul- 
lins,  though  In  possession  of  certain  land,  and 
with  knowledge  that  plaintiff  made  no  claim 
to  it,  fraudulently  brought  ejectment  against 
plaintiff  and  took  Judgment  for  possession 
and  $330  damages,  and  Is  about  to  sell  other 
land  actually  belonging  to  plaintiff  to  satisfy 
the  Judgment ;  that  plaintiff  was  never  serv- 
ed with  process  in  the  original  suit;  and 
that  tlie  sheriff's  return  of  service  was  false. 
The  petition  further  alleges:  "That  all  the 
proceedings  In  said  case,  after  the  filing  of 
the  petition,  were  and  are  a  fraud  upon  your 
honor's  conrt  and  a  fraud  upon  plaintiff,  iind 
contrary  to  good  conscience  and  good  faith; 
tliat  at  all  times  mentioned  in  the  petition 
the  defendant  herein,  John  R.  Mullins,  was 
by  bis  tenant,  one  Howard  Davidson,  in  pos- 
session of  the  property  described  In  said  {te- 
tition.  and  tliat  said  petition  was  not  filed  in 
good  faith,  but  was  devised  as  a  means  of 
getting  money  from  this  plaintiff,  and  that 
this  plaintiff  at  no  time  liad  any  notice  of 
said  proceedings,  and  at  no  time  had  or  claim- 
ed any  right  or  title  in  the  property,  and  at 
no  time  was  in  possession  of  the  same,  and 
that  all  of  these  facts  were  well  known  to 
defendant  John  R.  Mullins,  or  might  have 
been  discovered  by  him  by  inquiry  from  this 
plaintiff;  and  that  plaintiff  is  without  reme- 
dy at  law,  but  can  only  obtain  relief  by  a 
court  of  equity."  The  petition  conclndes  with 
a  prayer  for  an  injunction  against  Mullins 
and  the  defendant  sheriff  to  restrain  the  sale, 
for  the  Tacatl<Hi  of  the  Judgment,  and  for 
equitable  relief.  Attached  to  tlie  petition 
were  affidavits  tending  to  sustain  the  allega- 
tions therein  contained. 

The  defendant  Mullins  filed  answer,  deny- 
ing all  allegations  In  the  petition.  When  the 
case  came  on  for  trial  the  defendant  objected 
to  the  introduction  of  any  testimony  under 
the  petition  upon  the  ground  that  the  peti- 
tion failed  to  state  a  cause  of  action,  in  that 
the  sberUTs  return  was  conclusive,  and  that 
plaintiff  had  an  adequate  remedy  at  law. 
The  objection  was  sustained  by  the  court, 
and  plaintiff  at  the  time  duly  excited.  In 
dne  time  plaintiff  filed  motion  for  a  new  trial, 
which  was  overruled,  to  which  ruling  he  sav- 
ed an  exception,  and  appeals. 

It  is  conceded  by  plaintiff  that,  if  the  case 
of  Smoot  V.  Judd,  184  Mo.  508,  83  S.  W.  481, 
is  to  be  followed  as  decisive  of  the  case  at 
bar,  the  trial  court  was  right,  because  this 
case  falls  within  the  principle  there  decided, 
except  as  distinguished  in  bis  brief  upon  the 


question  of  fraud ;  but  It  is  insisted  that  that 
decision  is  not  in  line  with  the  weight  of  au- 
thority, and  should  be  reconsidered  and  over- 
ruled.' That  case  was  well  considered,  and 
met  with  the  approval  of  the  entire  court  in 
t>anc,  with  one  exception.  We  see  no  reason 
whatever  for  reconsidering  or  overruling  it, 
and  must,  with  due  rem>ect  to  counsel  for 
plaintiff,  decline  to  do  so. 

The  judgment  should  be  affirmed.     It  is 
so  ordered.    All  concur. 


GLENN  V.  HILL  et  al. 

(Supreme  Court  of  Missouri.     Division  No.  2. 

March  17,  1908.) 

1.  Lanulobu  Aitn  TssTART  —  Conoinon  of 

PBEUISES— LAItnLOBD'a    LlABIUTT   TO   TftR- 
ART. 

A  landlord  is  not  liable  for  failure  to  pat 
or  keep  the  premises  in  repair,  or  for  injuries 
sustained  by  the  tenant  because  thereof,  in  the 
absence  of  an  agreement  in  the  lease  binding 
bim  to  do  so. 

[Ed.  Note.— For  cskps  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant.  H  629-646.] 

2.  Sahb. 

A  heating  furnace  on  premises  leased  by 
plaintiff  and  her  husband  becoming  worn  out, 
defendant  lessors  were  notified  to  repair  or  re- 
place it  with  a  new  furnace,  which  they  agreed 
to  do  l>efore  the  cold  weather  of  the  following 
fall.  After  taking  out  the  old  furnace  lessors 
negligently  failed  to  replace  it  within  a  reason- 
able time,  and  left  the  premises  in  an  unten- 
antable condition,  in  consequence  of  which 
plaintiff  and  her  husband  were  exposed  to  the 
extreme  cold,  resulting  in  the  death  of  plaintiff's 
husband.  Held,  in  an  action  therefor,  that  as 
the  same  was  predicated  on  a  negliRent  failure 
to  complete  the  work  in  a  reasonable  time,  there 
was  no  cause  of  action,  since  the  promise  to  re- 
pair having  been  made  after  execution  of  the 
lease  was  without  consideration. 

3.  Death  — Bight    of    Action  —  Gbotjrds — 
Bkbach  of  Aobeeuert  to  Repaib. 

Breach  of  an  agreement  by  a  landlord  to 
repair,  resulting  in  a  tenant's  death,  will  not 
furnish  a  basis  for  an  action  of  tort  within  Rev. 
St.  1899,  8  2865  (Ann.  St.  1906,  p.  1644),  giving 
a  right  of  action  for  death  due  to  wrongful  act. 
where  the  act  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  dam- 
ages, but  the  remedy  is  an  action  for  damages 
for  breach  of  contract. 

BSrror  to  Circuit  Court,  Jackson  County ;  W. 
B.  Teasdale,  Judge. 

Action  by  Alice  Glenn  against  Henry  B. 
Hill,  David  P.  Richie,  and  another.  Judg- 
ment for  defendants,  and  plaintiff,  having  dis- 
missed as  to  Richie,  brings  error.    Affirmed. 

Durall  &  Duraii,  for  plaintiff  in  error. 
Oage,  Ledd  &  Small,  for  defendants  in  error. 

BURGESS,  J.  This  is  an  acUon  for  |5,000 
damages  for  tlie  death  of  plaintiff's  husband, 
caused  as  alleged  in  the  petition,  by  the  neg- 
ligence and  carelessness  of  the  defendants. 
Omitting  caption,  the  petition  is  as  follows: 
"Now  on  this  day  comes  the  plaintiff,  and 
after  obtaining  leave  of  the  court  to  file  this 
amended  petition,  says  for  her  cause  of  action 
against  the  defendants  David  P.  Richie,  John 
B.  Hill,  and  Henry  £.  Hill  that  said  defend- 
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ants  John  B.  Hill  and  Henry  E.  Hill  were,  at 
the  happening  of  the  grievances  hereafter 
menti<Hied,  the  owners  of  what  is  known  as 
the  'Hypatla,'  a  large  brick  building  located 
at  Nos.  1282  and  1234  Penn  street,  in  Kansas 
City,  Mo.;  that  on  the  7th  day  of  Septem- 
ber, 1901,  said  defendants,  by  their  agents, 
leased  'said  pr^nlses  to  defendant  David 
P.  Richie  for  three  years;  that  said  Richie 
used  said  building  as  a  hotel  and  boarding 
house,  and  on  December  2,  1902,  said  Richie 
sold  the  furniture  and  good  will  of  said  prem- 
ises to  plaintiff  and  her  husband,  and  the 
plaintiff  and  her  husband  thereupon  went  Into 
possession  of  said  building  and  premises,  oc- 
cupying the  same  as  a  hotel  and  boarding 
house,  and  continued  to  so  occupy  said  prem- 
ises until  the  death  of  Andrew  L.  Glenn,  plain- 
tiff's husband;  that  there  were  two  furnaces 
furnished  by  defendants  for  the  purpose  of 
heating  said  premises,  said  furnaces  being 
fixtures  In  the  basement,  and  during  the  year 
1903,  In  the  winter  of  said  year,  said  furnaces 
became  worn-out,  defective,  and  Insufficient  for 
heating  said  premises,  and  It  became  necessary 
to  repair  and  replace  one  furnace  with  a  new 
one,  and  to  remove  said  furnace  from  said  prem- 
ises ;  that  in  the  spring  of  1903,  and  In  Septem- 
ber of  1903,  defendants,  by  their  agents,  D.  El- 
lison &  Son,  were  notified  to  fix,  repair,  and  re- 
move one  furnace,  which  defendants  then  and 
there  agreed  to  do,  and  have  the  same  in  good 
condition  before  cold  weather  In  the  fall  of  1903 
and  winter  of  said  year;  that  said  defendants 
negligently  and  carelessly  failed  to  remove 
said  furnace  until  the  19tb  day  of  October, 
1903;  that  said  defendants  negligently  and 
carelessly  failed  to  replace  said  furnace  with 
a  new  one  until  November  28,  1903,  at  which 
time,  and  for  a  long  time  prior  thereto,  the 
weather  was  very  cold  and  damp,  and  the 
defendants  undertook  to  make  said  repairs 
and  replace  said  old  and  worn-out  furnace  with 
a  new  one,  fit  for  heating  said  premises,  and 
during  said  period  of  time  defendants  prom- 
ised plaintiff  and  her  husband  that  they  would 
fix  and  repair  the  said  furnace,  and  defend- 
ants, by  said  promises,  induced  plaintiff  to 
remain  in  said  building  until  the  same  was  re- 
placed with  a  new  one,  and  during  said  time 
plaintiff  and  her  husband  were  subjected  to  ex- 
posure, cold,  and  damp  rooms,  when  de- 
fendants well  knew,  or  could  have  known  by 
the  exercise  of  due  care,  but  defendants  neg- 
ligently and  carelessly  failed  to  begin  said  re- 
pair and  furnish  a  new  furnace  until  late  in 
the  fall  which,  plaintiff  alleges  and  avers,  was 
unreasonable  delay  on  defendants'  part ;  that 
defendants  undertook  to  replace  said  old  and 
defective  furnace  with  a  new  one,  and  negli- 
gently and  carelessly  failed  to  place  said  new 
furnace  in  said  premises  until  November  28, 
1901,  which,  plaintiff  alleges  and  avers,  was 
unreasonable  delay  and  negligence  and  care- 
lessness on  defendants'  part,  which  plaintiff 
avers  was  a  wrongful  act  on  the  part  of  de- 
fendants, and  during  said  time  defendants 
failed  to  furnish  stoves  or  other  heat  neces- 


sary to  warm  said  premises.  Defendants  at 
all  times  and  dates,  by  their  agents  aforesaid, 
accepted  the  rent,  viz.,  $100  per  month,  tor 
the  use  and  occupancy  of  said  premises,  with 
two  furnaces  sufficient  to  heat  said  building 
and  premises,  and  by  reason  of  the  neglect, 
carelessness,  and  wrongful  acts  of  defendants 
aforesaid,. and  the  revised  statutes  of  Missouri 
and  laws  of  said  state,  a  cause  of  action  has 
arisen  in  favor  of  plaintiff,  for  the  following 
reasons,  to  wit:  That  during  said  time  plain- 
tiff's husband  was  subjected  to  exposure,  cold, 
and  said  premises  in  an  unheated  condition, 
from  which  exposure  he  (the  said  Andrew  L. 
Glenn)  contracted  a  severe  cold,  hoarseness, 
continued  exposure,  a  relapse,  and  more  cold, 
said  furnace  being  daily  expected  by  plaintiff 
and  her  husband,  and  thereby  plaintiff  and 
her  said  husband  were  Induced  to  remain  in 
said  premises,  and  on  November  16,  1904,  In 
Kansas  City,  Mo.,  at  said  premises,  plaintiff's 
husband  died  as  a  result  of  said  exposure,  cold, 
and  defendants'  wrongful  acts;  that  by  rea- 
son of  the  premises  aforesaid  plaintiff  lost  her 
husband,  Andrew  L.  Glenn,  as  the  result  of 
the  exposure,  cold,  dampness,  and  unheated 
condition  of  the  premises,  Nos.  1232  and  1234 
Penn  street,  there  being  Improper  heat,  caused 
by  the  unreasonable  delay  and  wrongful  acts 
of  the  defendants  aforesaid  In  not  furnishing 
a  proper  furnace  or  stoves,  which  was  their 
duty  to  do,  as  they  (the  defendants)  accepted 
rent  for  the  same,  viz.,  $100  per  month;  that 
by  reason  of  the  premises  aforesaid  plaintiff 
has  sustained  damages  in  the  sum  of  $5,000. 
Wherefore,  plaintiff  asks  Judgment  against 
said  defendants  in  the  sum  of  $5,000,  together 
with  her  costs."  Defendant  Richie  filed  his 
demurrer  to  the  petition,  and  the  two  Hills 
filed  a  Joint  demurrer,  on  the  ground  that  the 
I>etltion  failed  to  state  facta  sufficient  to  con- 
stitute a  cause  of  action,  both  of  which  de- 
murrers were  sustained,  and  the  plaintiff  re- 
fusing to  plead  further.  Judgment  on  the  de- 
murrers was  rendered  In  favor  of  all  the  de- 
fendants. Thereafter  plaintiff  dismissed  as 
to  defendant  Richie,  and  filed  her  affidavit  for 
appeal  to  this  court  Afterwards  she  sued 
out  a  writ  of  error,  and  the  cause  is  here  on 
a  return  to  said  writ 

There  is  no  averment  in  the  petition  tnat 
under  the  contract  of  leasing  the  defendants 
agreed  to  repair,  and  the  absence  of  an  agree- 
ment in  the  lease  binding  the  landlord  to  put 
or  keep  the  premises  in  repair,  he  is  not  liable 
In  damages  for  failure  to  do  so  or  for  Injuries 
sustained  by  the  tenant  by  reason  thereof. 
Val  V.  Weld,  17  Mo.  232;  Peterson  v.  Smart, 
70  Mo.  34;  Ward  t.  Fagln,  101  Ma  66&,  14 
S.  W.  738,  10  li.  R.  A.  147,  20  Am.  St.  Rep. 
650;  Taylor's  Landlord  and  Tenant  (9th 
Ed.)  §{  327,  328;  Wood  on  Landlord  and 
Tenant  (2d  Ed.)  f  879;  Brewster  v.  De  Fre- 
mery,  33  Cal.  341.  But  the  petition  in  effect 
alleges  that  defendants  took  out  the  old  fur- 
nace, and  while  in  the  act  of  replacing  it  with 
a  new  one  carelessly  and  negligently  failed  to 
complete  the  work  in  a  reasonable  time,  and 
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left  the  premises  In  an  untenantable  condition 
(or  an  imreasonable  length  ot  time,  In  CMise- 
Quence  of  which  plaintiff  and  her  husband 
were  nnduly  exposed  to  the  winter  and  the 
extreme  cold,  which  resulted  In  the  death  of 
plaintiff's  husband.  The  promise  to  repair 
made  after  the  execution  of  the  lease  was 
verttal,  gratuitous,  and  without  consideration, 
and  could  not  form  the  basis  of  a  cause  of 
action  for  its  breach.  Wood  on  Landlord  and 
Tenant,  {  379 ;  Taylor  on  Landlord  and  Ten- 
ant (dth  Kd.)  i  329 ;  Altsheler  t.  Conrad,  118 
Ky.  e47,  82  S.  W.  257.  In  Rhoades  v.  Seldel, 
139  Mich.  608,  102  S.  W.  1025,  It  Is  said: 
"They  bad  not  agreed  to  make  repairs,  and 
therefore  they  were  under  no  obligation  to 
make  them.  •  •  •  Their  agreement  to 
make  r^alrs,  testified  to  by  plaintiff,  made 
after  the  premises  were  leased,  was  without 
consideration,  and  therefore  unenforceable. 
•  •  •  Here  plaintiff  was  injured,  not  by 
reason  of  negligence  in  the  performance  of  the 
voluntary  undertaking,  but  because  that  un- 
dertaking was  not,  as  be  knew,  carried  out 
It  may  t>e  said  in  this  case  that  the  landlord, 
to  the  tenant's  knowledge,  neglected  to  per- 
form fats  undertaking  to  remedy  the  defect 
PlaintlETs  complaint,  then,  must  rest  upon  the 
proposition  that  a  landlord  has  no  right  to  re- 
fuse to  perform  a  Toluntaiy  undertaking  to 
reme^  a  defect.  To  assert  that  proposition 
is  to  deny  the  elementary  principle  that  a 
promise  based  on  no  consideration  Is  not  en- 
forceable." To  the  same  effect  are  Purcell  v. 
Engllsb,  86  Ind.  36,  44  Am.  Rep.  255 ;  Taylor 
T.  I..ebman,  17  Ind.  App.  586,  46  N.  E.  84,  47 
N.  B.  230;  Blake  t.  Ranous,  25  111.  App.  490; 
Clyne  t.  Helmes,  61  N.  J.  Law,  358,  39  Atl. 
767;  Fowler  Cycle  Works  v.  Fraser,  110  111. 
App.  129;  Dowllng  t.  Nuebling,  97  Wis.  350, 
72  N.  W.  871 ;  Hbbey  v.  Tolford,  48  Me.  316, 
77  Am.  Dec.  229;  Whitehead  t.  Comstock,  25 
R.  I.  423,  56  AU.  446. 

The  petition  Is  not  predicated  upon  the 
ground  that  the  work  In  replacing  the  new 
furnace  was  carelessly  and  negligently  done, 
resnltitng  in  the  Injury  to  plaintiff's  busband, 
but  uiwn  the  ground  that  defendants  care- 
lessly and  negligently  failed  to  complete  the 
work  In  a  reasonable  time,  for  which  there 
was  no  yalld  contract  or  agreement.  If  it 
bad  been  bottomed  upon  the  ground  of  neg- 
ligence in  the  performance  of  the  work,  it 
would  make  no  difference  whether  there  was 
any  valid  agreement  for  Its  performance  or 
not,  for,  if  defendants  undertook  Its  perform- 
ance, then  It  devolved  upon  them  to  use  ordi- 
nary care  and  caution  not  to  Injure  their  ten- 
ants; but,  as  It  is  bottomed  upon  the  fail- 
ure of  the  defendants  to  complete  the  work  In 
a  reasonable  time,  for  which  there  was  no 
valid  contract.  It  seems  clear  that  the  i)etl- 
tion  states  no  cause  of  action.  This  position 
is  borne  out  by  the  authorities  cited  by  plain- 
tiff. Thus  In  Olll  T.  Middleton,  105  Mass. 
478,  7  Am.  Rep.  648,  it  is  said:  "Although  a 
gratuitous  executory  contract  of  that  kind 
would  not  t)e  binding  upon  him,  he  would 


place  himself  in  a  very  different  position  If 
be  should  see  fit  to  treat  it  as  binding,  and 
actually  enter  upon  its  fulfillment  He  Is  at 
liberty  to  repudiate  or  perform  It  at  his  op- 
tion; but,  if  his  choice  should  be  to  perform 
it  he  comes  under  some  degree  of  liability  as 
to  the  manner  of  performance.  It  is  well 
settled  that  for  an  injury  occasioned  by  want 
of  due  care  and  skill  in  doing  what  one  has 
promised  to  do,  an  action  may  be  maintained 
against  him  in  favor  of  the  party  relying  on 
such  promise  and  Injured  by  the  breach  of  it 
although  there  was  no  consideration  for  the 
promise."  The  case  of  Little  v.  Macadarae^ 
29  Mo.  App.  332,  same  case,  38  Mo.  App.  187, 
is  of  the  same  character.  In  that  case  John 
Little  was  the  tenant  of  the  defendant,  and 
the  landlord  was  required  by  the  board  of 
health  of  the  city  of  St  Louis  to  clean  out  a 
privy  vault  upon  the  leased  premises.  In 
doing  the  work  the  contractors  removed  the 
seat  of  the  privy,  and  replaced  It  when  they 
were  through  with  the  work.  But  they  re- 
placed It  In  such  a  manner  that  a  few  days 
thereafter,  when  the  wife  of  Little  attempted 
to  use  the  seat  in  the  ordinary  way.  It  broke 
under  her  weight  and  seriously  injured  her; 
and  it  was  held  on  the  last  appeal  that,  while 
the  landlord  Is  u]\der  no  obligation  to  keep 
the  premises  let  in  repair,  unless  he  has  ex- 
pressly contracted  to  do  so,  yet,  if  he  makes 
repairs,  and  the  same  are  negligently  made, 
be  is  responsible  for  the  damages  to  the  ten- 
ant resulting  therefrom.  We  have  no  fault 
to  find  with  these  decisions,  but  think  them 
correct  upon  principle  and  authority.  They 
are  not  however,  in  point  in  this  case,  for  the 
reason  that  the  suit  is  not  predicated  upon 
the  negligence  of  defendants  in  making  the 
repairs,. and  Is  not  for  breach  of  contract  In 
falling  to  do  so.  Here  the  plaintiff  seeks  to 
convert  the  breach  of  contract  into  a  tort 
and  claims  the  right  to  maintain  the  action 
to  recover  damages  for  the  death  of  her  hus- 
band under  section  2866,  Rev.  St  1899  (Ann. 
St  1906,  p.  1644).  But  even  if  the  promise 
to  repair  had  been  made  upon  a  valuable  con- 
sideration, and  defendants  had  breached  the 
contract,  such  breach  would  not  have  fur- 
nished a  basis  for  an  action  of  tort  under 
said  section  2865,  but  the  remedy  would  be 
an  action  for  damages  for  breach  of  the  con- 
tract. Even  If  plaintiff's  busband  had  recov- 
ered from  the  disease  which  It  is  claimed  be 
contracted,  and  from  which  be  died,  he  could 
not  under  the  allegations  In  the  petition, 
have  sustained  an  action  for  personal  dam- 
ages therefor,  and  by  the  provisions  of  said 
statute  it  is  only  when  the  injured  person,  if 
he  had  survived,  could  have  maintained  an 
action  for  damages,  that  such  action  sur- 
vives to  his  representatives  In  case  of  his 
death. 

In  Stelz  V.  Van  Dusen,  93  App.  Dlv.  (N.  Y.) 
358,  87  N.  Y.  Supp.  716^  the  plaintiff  was  in- 
jured by  the  breaking  down  of  a  floor  In  a 
house  rented  of  the  defendant.  The  plain- 
tiff, before  she  moved  Into  the  house,  called 
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tlie  defendant's  attention  to  the  condition  of 
the  floor,  and  he  promised  to  repair  It.  The 
court  said:  "The  gravamen  of  the  plaintifTs 
cause  of  action  was  the  defendant's  failure 
to  fulfill  this  'promise  to  repair.  No  action 
for  negligence  was  maintainable  on  this  ba- 
sis, and  the  complaint  ought  to  have  been  dis- 
missed. Assiuning  the  making  of  the  alleged 
agreement  to  repair,  the  breach  thereof  did 
not  confer  upon  the  tenant  or  his  wife  any 
right  of  action  based  upon  negligence.  The 
relation  between  the  parties  to  the  agree- 
ment was  purely  contractual,  and  the  viola- 
tion of  the  contract  by  the  landlord  did  not 
create  any  liability  in  tort."  To  the  same 
effect  Is  Tuttle  v.  Gilbert  Mfg.  Co.,  145  Mass. 
ie»,  13  N.  B.  465. 

In  Dustin  v.  Curtis,  74  N.  H.  266,  67  Atl. 
220,  11  L.  R.  A.  (N.  8.)  504,  the  plaintiff  was 
Injured  by  the  fall  of  plastering  from  th6 
celling  of  a  building  leased  from  the  defend- 
ant Plaintiff  claimed  that  the  defendant 
landlord  had  agreed  to  make  repairs.  They 
were  not  made.  The  action  was  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff.  At  the  close  of 
plaintiff's  case  the  court  ordered  a  nonsuit, 
and  plaintiff  excepted.  The  Supreme  Court, 
in  affirming  the  Judgment;  said:  "If  we  as- 
sume that  the  plaintiff  was  present  as  a  ten- 
ant, that  one  of  the  terms  of  the  tenancy  was 
that  the  defendant  should  make  all  necessary 
repairs,  and  that  the  plaintiff's  Injury  was 
due  to  the  defendant's  omission  to  repair.  It 
does  not  follow  that  this  action  of  tort  for 
negligence  can  be  maintained  against  the  de- 
fendant because  of  her  omission  in  this  re- 
spect, unless  her  failure  resulted  in  the  breach 
of  a  duty  Imposed  by  law,  as  well  as  the 
breach  of  an  obligation  created  by  the  agree- 
ment of  the  parties.  Actionable  negligence  is 
the  neglect  of  a  legal  duty.  •  •  •  To 
bring  the  case  within  the  category  of  action- 
able negligence,  some  wrongful  act  must  be 
shown,  or  a  breach  of  some  positive  duty. 
*  •  •  The  duty  to  do  no  wrong  ia  a  legal 
duty.  The  duty  to  protect  against  wrong  is, 
generally  speaking,  and  excepting  certain  in- 
timate relations.  In  the  nature  of  a  trust,  a 
mural  obligation  only,  not  recognized  or  en- 
forced by  law.  •  •  *  In  accordance  with 
the  foregoing  authorities  It  may  be  stated  as 
a  principle  of  law  that,  where  the  only  rela- 
tion between  the  parties  is  contractual,  the 
liability  of  one  to  the  other  in  an  action  of 
tort  for  negligence  must  be  based  upon  some 
positive  duty  which  the  law  Imposes  because 
of  the  relationship,  or  because  of  the  negli- 
gent manner  in  which  some  act  which  the 
contract  provides  for  is  done,  and  that  the 
mere  violation  of  a  contract,  where  there  is 
no  general  duty,  is  not  the  basis  of  such  an 
action.  This  being  so,  and  the  relation  be- 
tween the  parties  to  this  suit  being  that  of 
landlord  and  tenant,  and  It  having  been  de- 
cided In  Towne  v.  Thompson,  68  N.  H.  317, 
44  Atl.  492,  46  L.  R.  A.  748,  that  no  duty  is 


imposed  by  law  upon  a  landlord  to  make  re- 
pairs upon  leased  premises  for  the  benefit  of 
bis  tenant  or  a  member  of  the  tenant's  fam- 
ily, it  follows  that  the  present  action  cannot 
be  maintained  because  of  the  mere  failure  of 
the  defendant  to  keep  her  agreement  to  re- 
pair. In  fact  it  is  generally  held  that  a  ten- 
ant, a  member  of  his  family,  or  his  guest  can- 
not sue  a  landlord  in  tort  for  personal  injuries 
due  to  his  omIsslQn  to  repair  premises  which 
have  passed  into  the  possession  and  control 
of  the  tenant,  even  if  the  landlord  has  agreed 
to  make  repairs."  See,  also,  Schick  v.  Fleis- 
chauer,  26  App.  Div.  (N.  Y.)  210,  49  N.  T. 
Supp.  962;  Boden  v.  Seholtz,  101  App.  Div. 
(N.  T.)  1,  91  N.  Y.  Supp.  437;  McAdam  on 
Landlord  and  Tenant  (3d  Ed.)  438. 

Davis  T.  Smith,  26  R.  I.  129,  58  Atl.  630. 
66  L.  R.  A.  478,  106  Am.  St.  Rep.  691,  was  an 
action  by  a  father  for  the  death  of  his  infant 
child  under  a  statute  In  every  essential  par- 
ticular like  section  2865,  supra.  A  demurrer 
to  the  declaration  was  sustained.  The  peti- 
tion alleged  in  substance  that  the  plaintiff 
rented  certain  premises  from  the  defendant, 
who  agreed  to  keep  the  same  In  repair;  that 
defendant  suffered  certain  drains  to  remain 
out  of  repair,  in  consequence  of  which  preju- 
dicial gases  and  odors  were  emitted,  and  the 
child,  by  reason  thereof,  contracted  diphtheria, 
of  which  he  died.  The  court,  In  a -well-con- 
sidered opinion  in  which  many  authorities 
are  cited  and  discussed,  said:  "The  courts 
very  generally  hold  that  the  tenant  and  his 
wife,  children,  servants,  and  guests  cannot 
sue  in  tort  for  breach  of  the  landlord's  cove- 
nant to  repair.  Strangers  in  certain  cases 
may  do  so,  but  the  tenant's  remedy  is  only 
on  the  contract" 

Our  conclusion  is  that  the  petition  falls  to 
state  a  cause  of  action,  and  that  the  demur- 
rer was  properly  sustained.  The  conclusion 
reached  renders  it  unnecessary  to  pass  upon 
the  question  of  remotencBS  of  damages.  Hence 
we  refrain  from  so  doing. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is  affirmed.    All  concur. 


OITT  OF  ST.  LOUIS  v.  GLONER. 

(Snpreme  Court  of  Miswouri,   Division   No.  2. 

March  17,  190a) 

1.  MuniciPAi.  OoRPOBATioNB— Use  and  Regu- 
lation or  Stbebts. 

While  the  cit;  of  St  Louis,  under  the  di- 
rect provisions  of  article  3,  $  26,  cl.  2,  of  its 
charter  (Ann.  St.  1906,  p.  4809),  has  the  power 
to  reg-ulate  the  use  of  its  streets,  it  may  not 
do  80  in  a  way  that  interferes  with  the  personal 
liberty  of  a  citizen  as  guaranteed  to  him  by  the 
ConRtitutioD  and  laws. 

[Ed.  Note. — For  cases  in  point,  .•••pe  rent.  Di(c. 
vol.  36,  Municipal  Corporations,  §  1432.] 

2.  Constitutional  Law — Pebsonal  Libbbtt 
—Municipal  Regulations. 

St  Louia  City  Charter,  art.  3,  |  26,  cl.  2 
(Ann.  St  1906,  p.  4809),  authorizes  the  city  to 
regulate  the  use  of  its  streets,  and  the  municipal 
code  of  the  city  (section  1460)  provides  that  any 
person  who  aba'U  lounee,  stand,  or  loaf  around 
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or  at  street  corners  or  other  public  places  shall 
be  ^n^  of  a  misdemeanor.  Const,  art.  2,  f  4 
(Ann.  St  1906,  p.  128),  guarantees  to  every 
dtiaen  the  right  of  personal  liber^.  Defendant 
was  prosecnted  under  section  1460  for  standing 
on  the  street  corners ;  he  being  at  the  time  en- 
gaged in  picketing  the  premises  of  a  store  whose 
employes  were  on  a  strilce,  and  was  conducting 
himself  in  an  orderly  manner  and  not  inter- 
fering with  travel.  Held,  that  defendant  had 
the  right  to  atop  and  remain  on  the  street,  so 
long  as  he  conducted  himself  properly  and  did 
nut  interfere  with  the  use  of  the  street,  and  the 
ordinance  was  unconstitutional,  as  infringing  up- 
on the  right  of  personal  liberty,  and  was  un- 
reaaonable  and  oppressive. 

Error  to  St  Louis  Conrt  of  Criminal  Cor- 
rection; Hiram  N.  Moore,  Judge. 

Jacob  Gloner  was  prosecuted,  under  a  pro- 
vision of  tbe  municipal  code  of  tbe  city  of  St. 
LonlB,  for  unlawfully  standing  on  the  street 
corners,  and  acquitted,  and  tbe  city  brings  er- 
ror.   Judgment  afSrmed. 

Cliarles  W.  Bates  and  Charles  P.  Williams, 
for  plaintiff  in  error.  C.  J.  Anderson,  for 
defendant  In  error. 

BURGESS,  J.  Tbls  was  a  prosecution  im- 
der  section  1460  of  the  municipal  code  of  the 
city  of  St.  Louis,  which  reads  as  follows: 
"Any  person  who  shall,  on  Sunday  or  any  oth- 
er day  of  the  week,  disturb  tbe  peace  by  any 
noisy,  riotous  or  disorderly  conduct  In  any 
park,  street,  alley,  highway,  thoroughfare  or 
!>ther  public  place  or  public  resort  for  pleas- 
ure or  amusement  or  other  purposes,  or  any 
person  or  persons  who  shall  lounge,  stand  or 
loaf  around  or  about  or  at  street  comers  or 
other  public  places,  in  the  day  or  night  time, 
or  who  shall  use  indecent,  loud  or  profane 
language  on  the  public  street  or  other  public 
place  or  who  shall  purchase  or  otherwise  ob- 
tain any  beer,  wine  or  spirituous  or  malt  liq- 
uors by  tbe  measure  or  in  quantities  greater 
than  one-half  pint,  and  drink  the  same  upon 
the  public  streets,  alleys,  parks,  or  other  pub- 
lic thoroughfares  or  places  in  the  city,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  up- 
on conviction  thereof,  before  either  of  the 
imlice  justices,  shall  be  fined  in  ttie  sum  of 
not  less  than  five  or  more  tlian  fifty  dollars. 
The  above  provision  not  to  apply  to  working- 
men  drinking  beer  at  lunch  or  dinner  at  their 
places  of  work."  The  information  substan- 
tially charges  that  the  defendant  violated  said 
ordinance  on  the  4tb  day  of  August,  1904, 
and  on  divers  other  days  and  times  prior 
thereto,  by  unlawfully  lounging,  standing, 
and  loafing  around  and  about  and  at  cer- 
tain public  street  comers  and  other  public 
places,  to  wit,  Eleventh  street  and  Washing- 
ton avenue,  in  the  day  and  night  time,  in  the 
city  of  St  Louis.  This  case  was  first  tried 
in  one  of  the  police  courts  of  said  city,  whence 
an  appeal  was  taken  to  the  St  Louts  court 
of  criminal  correction. 

The  testimony  tends  to  show  that  on  Au- 
gust 4,  1904,  there  was  a  strike  of  the  em- 
ployes of  the  Harris  Bros.  Clothing  Company, 
whose  place  of  business  was  at  1128  Wash- 


ington avenue,  in  the  city  of  St  Louis,  and 
that  defendant  and  three  other  strikers  were 
doing  what  is  termed  "picket  duty"  at  the 
corner  of  Eleventh  street  and  Washington 
avenue,  near  the  business  place'  of  said  cloth- 
ing company.  Officer  Plerson,  who  arrested 
defendant  on  said  August  4th,  testified  that 
he  had  seen  defendant  at  the  corner  of  EJlev- 
enth  street  and  Washington  avenue  the  morn- 
ing he  arrested  him,  and  Iiad  seen  him  there 
on  prior  mornings  and  evenings.  The  police 
officer  further  testified  as  follows:'  "Q.  Was 
be  doing  anything  but  standing  on  the  cor- 
ner? A.  No,  sir.  Q.  Was  he  blocking  the 
comer?  A.  No,  sir.  Q.  How  wide  is  the 
sidewalk  there?  A.  Ten  or  twelve  feet  Q. 
He  was  standing  on  the  sidewalk  oh  the  cor- 
ner, and  you  told  him  to  move  on?  A.  Yes, 
sir.  Q.  He  wasn't  talking  to  any  one?  A. 
No,  sir.  Q.  There  was  a  strike  on,  and  these 
men  were  simply  doing  what  Is  called  'picket 
duty'?  A.  Yes,  sir.  Q.  Ajs  I  understand, 
picket  duty  consists  in  standing  around  cor- 
ners and  requesting  men  not  to  take  striker's 
places.  A.  Yes,  sir.  Q.  That  was  what  this 
man  was  doing  as  they  came  from  work  in 
the  evening?  A.  Yes,  sir.  Q.  In  other  words, 
during  this  time  there  was  nothing  In  his 
action  that  you  as  a  police  officer  deemed  it 
necessary  to  arrest  him  for?  A.  I  watdied 
him  for  two  or  three  days.  Q.  You  made  the 
arrest,  not  because  he  was  obstructing  the 
sidewalk,  but  because  be  was  doing  picket 
duty?  A.  Because  he  was  doing  picket 
duty,  and  I  was  informed  that  they  must 
stop  it"  The  witness  further  testified  that 
be  saw  the  defendant  stop  and  talk  to  some 
of  the  employes  of  the  company  against  which 
the  strike  was  directed,  lliree  other  wit- 
nesses, employes  of  the  said  company,  testi- 
fied to  seeing  the  defendant  standing  on  tbe 
street  comer  several  mornings  and  evenings 
before  the  day  he  was  arrested. 

At  the  close  of  the  city's  case  the  defendant 
moved  the  court  to  discharge  him,  on  the 
ground  that  the  evidence  Introduced  by  the 
city  was  Insufficient  to  support  a  conviction, 
which  motion  was  sustained,  and  the  court 
rendered  judgment  discharging  the  defend- 
ant Plaintiff  filed  motion  for  a  new  trial, 
which  was  overruled  by  the  court.  The  case 
Is  before  this  court  upon  a  writ  of  error. 

While  the  city  of  St  Louis  Is  given  power 
by  the  second  clause  of  section  26,  art  3,  of 
its  charter  (Ann.  St  1806,  p.  4809),  to  regu- 
late the  use  of  its  streets,  the  question  here 
presented  Is  as  to  whether  it  had  the  right 
under  the  provisions  of  its  charter,  to  pass 
the  ordinance  upon  which  this  prosecution 
Is  based,  and  which  makes  it  a  misdemeanor, 
pimishable  by  fine,  for  any  person  to  lounge, 
stand,  or  loaf  around  or  about  or  at  street 
comers  or  other  public  places,  in  the  day  or 
night  time.  There  is  no  pretense  that  defend- 
ant was  at  the  time  of  this  arrest  In  any  way 
obstructing  the  street  or  interfering  with 
the  rights  of  any  other  person,  or  conducting 
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himself  In  a  disorderly  manner;  the  only 
charge  against  him  being  that  he  violated 
said  ordinance  on  the  4th  day  of  August, 
1904,  and  on  divers  other  days  and  times 
prior  thereto,  by  unlawfully  lounging,  stand- 
ing, and  loafing  around  and  about  and  at  cer- 
tain public  street  comers  and  other  public 
places,  to  wit,  Eleventh  street  and  Washing- 
ton avenue,  In  the  day  and  night  time.  While 
the  city  has  the  undoubted  right,  under  its 
charter,  to  regulate  the  use  of  its  streets,  it 
has  no  right  to  do  so  In  a  way  that  Inter- 
feres with  the  personal  liberty  of  the  citizen 
as  guaranteed  to  him  by  our  Constitution  and 
laws.  Under  this  ordinance  it  Is  just  as  much 
an  offense  to  stand  or  loaf  around  upon  the 
comer  of  one  of  the  streets  In  the  city  for 
five  minutes  as  for  two  hours  or  more,  time 
not  being  an  Ingredient  of  the  offense;  and 
this,  too,  regardless  of  the  fact  that  the  of- 
fender may  not  during  that  time  Impede  the 
passage  of  other  pedestrians  or  otherwise  In- 
terfere with  the  rights  of  others.  The  de- 
fendant had  the  unquestioned  right  to  go 
where  he  pleased,  and  to  stop  and  remain  up- 
on the  corner  of  any  street  that  he  might  de- 
sire, so  long  as  he  conducted  himself  in  a 
decent  and  orderly  manner,  disturbing  no 
one,  nor  Interfering  with  any  one's  right  to 
the  use  of  the  street 

Is  the  ordinance  In  question,  then,  restric- 
tive of  or  in  violation  of  the  right  of  personal 
liberty  guaranteed  to  every  citizen  by  section 
4,  arUcle  2,  of  the  Ck)nBtitution  (Ann.  St.  1906, 
p.  128)  of  this  state?  In  City  of  St  Louis  v. 
Roche,  128  Mo.  541.  81  S.  W.  915,  a  city  ordi- 
nance making  it  an  offense  for  any  one  to 
knowingly  associate  with  persons  having  the 
reputation  of  being  thieves,  gamblers,  etc., 
for  the  purf>ose  of  aiding  and  abetting  such 
persons  In  their  unlawful  acts,  was  held  In- 
valid, because  an  invasion  of  personal  liberty. 
That  case  was  followed  in  Ex  parte  Smith, 
135  Mo.  223,  36  S.  W.  628,  33  L.  R.  A.  606, 
58  Am.  St  Rep.  576.  In  the  case  of  Pinker- 
ton  v.  Verberg,  78  Mich.  573,  44  N.  W.  579,  7 
li.  R.  A.  507,  18  Am.  St  Rep.  473,  it  is  said : 
"Personal  liberty,  which  is  guaranteed  to 
every  citizen  under  our  Constitution  and 
laws,  consists  of  the  right  of  locomotion,  to 
go  where  one  pleases,  and  when,  and  to  do 
that  which  may  lead  to  one's  business  or 
pleasure,  only  so  far  restrained  as  the  rights 
of  otherp  may  make  it  necessary  for  the  wel- 
fare of  all  other  citizens.  One  may  travel 
along  the  public  highways  or  In  public  places ; 
and  while  conducting  themselves  in  a  decent 
and  orderly  manner,  disturbing  no  other,  and 
Interfering  with  the  rights  of  no  other  citi- 
zens there,  they  will  be  protected  under  the 
law,  not  only  in  their  persons,  but  in  their 
safe  conduct.  The  Constitution  and  the  laws 
are  framed  for  the  public  good,  and  the  pro- 
tection of  all  citizens,  from  the  highest  to 
the  lowest ;  and  no  one  may  be  restrained  of 
his  liberty  unless  he  has  transgressed  some 
law.    Any  law  v°!''';h  would  place  the  keep- 


ing and  safe  conduct  of  another  In  the  hands 
of  even  a  conservator  of  the  peace,  unless  for 
some  breach  of  the  peace  committed  in  his 
presence,  or  upon  suspicion  of  felony,  would 
be  most  oppressive  and  unjust,  and  destroy 
all  the  rights  which  our  Constitution  guaran- 
tees. These  are  rights  which  existed  long  be- 
fore our  Constitution,  and  we  have  taken  just 
pride  in  their  maintenance,  making  them  a 
part  of  the  fundamental  law  of  the  land." 

It  is,  however,  said  for  the  city  that  "John 
Smith,  a  member  of  the  public,  has  no  right 
for  his  own  private  purposes,  whatever  they 
may  be,  to  take  his  stand  for  a  period 
of  two  hours  every  day  upon  a  particular 
portion  of  the  public  street  in  a  great  and 
populous  city."  That  he  has  such  right  there 
can,  In  our  opinion,  be  no  question,  providing 
he  conducts  himself  in  a  peaceful,  orderly 
manner,  disturbs  no  one,  and  commits  no 
overt  act  In  this  case,  according  to  the  testi- 
mony of  the  officer  who  made  the  arrest  he 
arrested  the  defendant  for  the  purpose  of 
preventing  him  from  doing  "picket  duty," 
which,  as  explained  by  the  court  consisted 
in  requesting  men  not  to  take  the  places  of 
strikers.  In  the  case  of  Marx  &  Haas  Jeans 
Clothing  Co.  V.  Watson,  168  Mo.  133,  67  S.  W. 
391.  56  L.  R.  A.  951,  90  Am.  St  Rep.  440. 
Judge  Sherwood,  speaking  for  the  court  said : 
"If  these  defendants  are  not  permitted  to  tell 
the  story  of  their  wrongs,  or.  if  you  please, 
their  supposed  wrongs,  by  word  of  mouth, 
or  with  pen  or  print  and  to  endeavor  to  per- 
suade others  to  aid  them  by  all  peaceable 
means,  in  securing  redress  of  such  wrongs, 
what  becomes  of  free  speech,  and  what  of 
personal  liberty?  The  fact  that  in  exercising 
that  freedom  they  thereby  do  plaintiff  an  ac- 
tionable injury,  such  fact  does  not  go  a  hair 
towards  a  diminution  of  their  right  of  free 
speech,  etc.,  for  the  exercise  of  which,  if  re- 
sulting in  such  Injury,  the  Constitution  makes 
them  expressly  responsible."  In  passing  up- 
on a  similar  question  in  the  case  of  Hamil- 
ton-Brown Shoe  Co.  V.  Saxey,  131  Mo.  212, 
32  S.  W.  1106,  52  Am.  St  Rep.  622,  Judge 
Valllant  speaking  for  the  court  said :  "They 
are  free  men,  and  have  a  right  to  quit  the 
employ  of  plaintiffs  whenever  they  see  fit  to 
do  so,  and  no  one  can  prevent  them ;  and 
whether  their  act  of  quitting  Is  wise  or  un- 
wise, just  or  unjust  It  is  nobody's  business 
but  their  own,  and  they  have  a  right  to  use 
fair  persuasion  to  Induce  others  to  join  them 
In  their  quitting."  In  Beaton  v.  Tarrant  102 
111.  App.  124,  It  was  held  that  workmen  may 
use  the  streets  and  highways  in  a  manner  not 
Inconsistent  with  public  travel,  for  the  pur- 
pose of  entreaty,  inducement  and  peaceable 
persuasion  In  good  faith.  The  same  rule 
practically  Is  announced  in  Karges  Furniture 
Co.  y.  Amalgamated  Woodworkers  Ijocal  Un- 
ion, 165  Ind.  421,  75  N.  R  877,  2  L.  R.  A.  (N. 
S.)  788,  in  which  It  is  said :  "Argument  and 
peaceable  persuasion  are  lawful  means  to 
prevent  laborers  from  working  for  an  em- 
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ployer  against  whom  tbe  labor  union  has  or- 
dered a  strike." 

Oar  conclusion  is  that  the  ordinance  Is  nn- 
constltntional  and  inralld,  because  It  in- 
fringes upon  the  right  of  personal  liberty,  and 
is  nnreasonable  and  oppressive. 

The  Judgment  la  affirmed.    All  concur. 


CITY  OF  ST.  LOUIS  v.  CAPLAN. 

(Snpreme    Coart  of   Missouri,  Division  No.  2. 

March  17.  1908.) 

Error  to  St  Lonis  Court  of  Criminal  Cor- 
rection; Hiram  N.  Moore,  Judge. 

Sam  Caplan  was  prosecuted,  under  a  pro- 
vision of  the  municipal  code  of  the  city  of 
St.  Louis,  for  unlawfully  standing  on  tbe 
street  comers,  and  was  acquitted,  and  the 
city  brings  error.    Judgment  affirmed. 

Charles  W.  Bates  and  Charles  P.  Williams, 
for  plaintiff  in  error.  C.  J.  Anderson,  for 
defendant  in  error. 

BUB6ESS,  J.  This  is  a  companion  case  to 
that  of  City  of  St  Louis  t.  Oloner  (decided 
at  tbe  present  term,  and  not  yet  officially  re- 
ported) 109  S.  W.  30;  and  for  tbe  reasons 
assigned  in  that  case  the  Judgment  is  affirm- 
ed.   All  concur. 


CITT  OP  ST.  LOUIS  t.  SAOAN. 

(Supreme  Court  of  Missouri,  Division  No.  2, 
March  17,  1908.) 

Error  to  St  Louis  Court  of  Criminal  Cor- 
rection;  Hiram  N.  Moore,  Judge. 

Morris  Sagan  was  prosecuted,  under  a  pro- 
Tialon  of  the  municipal  code  of  the  city  of 
St.  Louis,  for  unlawfully  standing  on  the 
street  comers,  and  acquitted,  and  the  city 
brings  error.    Judgment  affirmed. 

Charles  W.  Bates  and  Charles  P.  Williams, 
for  plaintiff  in  error.  C.  J.  Anderson,  for 
defendant  in  error. 

BURGESS,  J.  This  is  another  companion 
ease  to  that  of  City  of  St  Louis  t.  Gloner 
(decided  at  tbe  present  term,  and  not  yet 
officially  reported)  109  S.  W.  30 ;  and  for  the 
same  reasons  assigned  in  that  case  the  Judg- 
ment Is  affirmed.    All  concur. 


CITT  OF  ST.  LOUIS  v.  ABRAMOVITZ. 

(Supreme  Court  of  Missouri,  Division  No.  2, 

Mardi  17,  1908.) 

Error  to  St  Louis  Court  of  Criminal  C!or- 
rwtlon;  Hiram  N.  Moore,  Judge. 

Sam  Abramovitz  was  prosecuted,  under  a 
provision  of  the  municipal  code  of  tbe  city 
of  St.  Louis,  for  unlawfully  standing  on  the 
street  comers,  and  acquitted,  and  the  city 
brings  error.    Judgment  affirmed. 

109  S.W.-3 


Charles  W.  Bates  and  Charles  P.  Williams, 
for  plaintiff  in  error.  C.  J.  Anderson,  for 
defendant  in  error. 

BURGESS,  J.  This  Is  also  a  companion 
case  to  that  of  City  of  St  Louis  v.  Gloner 
(decided  at  the  present  term,  and  not  yet 
officially  reported)  109  S.  W.  30;  and  for 
the  reasons  assigned  in  that  case  the  Judg- 
ment in  tbis  case  Is  affirmed.    All  concur. 


TURNER  et  al.  v.  EDMONSTON  et  «L 

(Supreme  Court  of  Missouri,  Division   No.  2. 
Feb.  18,  1908.J 

L  Writ  of  Bbrob— Suing  Out  Writ— Etfxct. 
The  suing  out  of  a  writ  of  error  is  tbe 
commencement  of  a  new  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  2,  Appeal  and  Error,  {  2.] 

2.  Lis  Pendens  —  Pendenct  of  Action  — 
Purchases  Pendino  Action— Rights  Ac- 
quired. 

A  judgment  creditor  obtaining  a  Judgment 
to  establifh  a  lien  on  real  estate  purchased  the 
premises  at  execution  sale,  and  conveyed  the 
same  by  quitclaim  to  his  attorney.  Tbe  defeat- 
ed party  thereafter  sued  out  a  writ  of  error 
without  giving  bond  or  without  obtaining  a 
supersedeas.  Notice  was  given  to  tbe  attorney 
who  appeared  in  the  Supreme  Court  Pending 
a  rehearing  of  the  cause  the  attorney  conveyed 
the  premises  to  a  purchaser.  Held,  that  the 
purchaser  was  a  lis  pendens  purchaser,  and  toolc 
the  land  subject  to  the  result  of  the  suit  on  re- 
hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cient  Dig. 
vol.  33,  Lis  Pendens,  f  |  30,  5&^] 

3.  Same. 

The  deed  of  a  party  pendente  lite  is  void, 
and  an  innocent  purchaser  is  bound  by  the  de- 
cree that  may  be  made  against  the  person  from 
whom  he  derives  title  either  directly  or  indi- 
rectly. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig 
vol.  33,   Lis  Pendens,  {|   3S-67.1 

4.  Same. 

A  lis  pendens  prosecuted  in  good  faith  is 
notice  to  any  and  all  purchasers  so  as  to  affect 
and  bind  by  the  decree  any^  interest  in  the  prop- 
erty which  they  may  acquire  by  reason  of  their 
purchase. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  33,  Lis  Pendens,  |§  38-57.] 

8.  Same. 

A  judgment  creditor  obtaining  a  judgment 
establishing  a  lien  on  real  estate  purchased  the 
premises  at  execution  sale,  and  conveyed  the 
same  by  quitclaim  deed  to  his  attorney.  There- 
after the  defeated  party  sued  out  a  writ  of  er- 
ror, and  served  notice  thereof  on  the  attorney. 
The  attorney  had  been  the  attorney  of  the  suc- 
cessful party  during  the  entire  litigation,  thoui;h 
he  testified  that  he  was  not  the  attorney  at  the 
time  of  his  purchase.  Held,  that  be  occupied 
the  position  the  judgment  creditor  occupied. 

6.  Vendor  and  Pubcoaseb- Bona  Fide  I>ub- 

chaser — Notice. 

Where  the  deed  under  which  a  purchaser 
claims  title  shows  by  its  recital  that  the  prop- 
erty is  trust  property  for  individuals  not  made 
parties  to  a  suit  involving  the  property,  tbe 
purchaser  is  not  a  purchaser  without  notice,  and 
he  holds  the  property  in  trust  for  the  bene- 
ficiaries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {{  502-512.] 
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7.  Sauk. 

A  judcment  cndltor  obtaining  a  judgment 
establisblng  a  lien  on  real  estate  purchased  the 
premises  at  execution  aale,  and  conveyed  the 
same  to  his  attorney.  The  defeated  party  there- 
after sued  out  a  writ  of  error,  and  served  no- 
tice thereof  on  the  attorney  who  appeared  in  the 
Supreme  Court,  and  who,  pending  the  disposition 
of  the  cause  on  rehearing,  conveyed  the  prem- 
ises to  a  third  person.  The  third  person  Before 
his  purchase  knew  that  the  cause  waa  pendiiiz, 
or  he  was  in  possession  of  information  suffi- 
cient to  put  an  ordinary  prudent  man  on  in- 
quiry as  to  title.  He  had  read  the  opinion 
in  the  cause  on  the  original  hearing.  He  knew 
from  recitals  in  a  deed  that  the  property  was 
trust  property,  and  by  referring  to  the  judg- 
ment he  could  have  discovered  that  two  of  the 
beneficiaries  were  infants,  and  had  not  been 
made  parties  to  the  suit.  Beld,  that  the  third 
person  was  not  an  innocent  purchaser  without 
notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  (  474;  vol.  33, 
Ub  Pendens,  §§  23-26.] 

8.  ESTOPPEI^ESTOPPEL  IK  PAIS— AVAIIABH.- 

ITT  AS  A  Defense. 

Elstoppel  in  pais,  to  be  available  as  a  de- 
fense, must  be  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  19,  Estoppel,  i  300.] 

9.  Same— EviDKNCB — SurnciENCT. 

In  ejectment,  evidence  held  not  to  create  an 
estoppel  in  pais  against  plaintiff. 

10.  EQUITT— liACHES— AVAILABILITT  AS  A  DE- 
FENSE. 

The  defense  of  laches  relied  on  as  an  es- 
toppel is  not  available,  unless  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  H  395,  648.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  James  D.  Barnett,  Judge. 

Action  by  A.  G.  Turner  and  others  against 
J.  O.  Edmonstoa  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  aK>eal.  Re- 
versed and  remanded. 

F.  R.  Jesse  and  Robertson  &  Robertson, 
for  appellants.  P.  H.  CuUen  and  Allen  Stal- 
lings,  for  respondents. 

BUROESS,  J.  This  is  en  action  of  eject- 
ment for  the  possession  of  lot  81  of  Mrs. 
^imrk's  Southern  addition  to  the  city  of  Mexi- 
co, Mo.,  the  purpose  of  the  suit  being  to  &i- 
force  restitution  of  said  property,  tvhlcb  was 
sold  under  execution  issued  upon  a  judgment 
rendered  in  the  case  of  Roden  v.  Helm  et  al., 
which  judgment  was,  on  writ  of  error,  revers- 
ed In  Division  2  of  this  court';  the  case  be- 
ing reported  In  192  Mo.  71,  90  S.  W.  79a 
The  petition  is  In  the  usual  form,  the  answer, 
a  general  denial,  ouster  laid  March  , 

1904,  damages  claimed  $600.  The  cause  was 
tried  by  the  court  sitting  as  a  jury,  the  trial 
resulting  in  a  judgment  for  the  defendants, 
from  which  judgment,  after  an  unavailing 
motion  for  a  new  trial,  plaintiffs  appeal. 

The  facts,  briefly  stated,  are  as  follows: 
On  March  21,  1899,  Thomas  F.  Roden  ob- 
tained a  judgment  against  Thomas  Helm,  An- 
na S.  Helm,  Elizabeth  Helm  (now  Mrs.  Mat- 
thews), and  A.  O.  Turner  for  $1,495.10,  and 
the  same  was  declared  a  lien  upon  the  lot  in 
controversy  and  some  farm  land  In  which  the 
Bald  Helms  had  an  Interest ;  the  said  real  es- 


tate having  been  deeded  to  said  A.  O.  Turner 
as  trustee  for  their  use  and  benefit  The  sale, 
under  execution,  was  made  on  the  16th  day 
of  June,  1899,  and  Thomas  F.  Roden,  the 
judgment  creditor,  became  the  purchaser  of 
said  lands.  Afterwards,  on  the  29th  day  of 
July,  1899,  Thomas  Roden  by  quitdaim  deed 
conveyed  said  lands  to  his  attorney,  W.  A. 
Edmonston,  brother  of  tiie  defendant  herein ; 
the  consideration  being  $1,780.  Thereafter, 
on  August  11,  1899,  W.  A.  Edmonston  insti- 
tuted two  suits  in  ejectment  for  the  posses- 
sion of  the  lands  described  in  said  judgment, 
and  obtained  Judgment  in  each  case,  and  on 
March  17,  1904,  said  cases  coming  on  for 
bearing  In  the  Supreme  Court,  Division  No. 
1,  the  judgments  of  the  lower  court  were  af- 
firmed, the  causes  being  styled  Edmonston 
V.  Carter  et  al.  and  Edmonston  v.  Helm  et  al. 
On  August  28,  1900,  the  defendants  In  the 
case  of  Roden  t.  Helm  et  al.  sued  out  a 
writ  of  error,  tout  gave  no  bond,  nor  asked 
for  nor  obtained  a  supersedeas  In  said  case. 
Due  notice  of  the  issuing  of  said  writ  was 
sened  upon  W.  A.  Edmonston,  attorney  for 
Roden,  and  holder  of  said  quitclaim  deed 
from  Roden.  The  case  was  submitted  In 
the  Supreme  Court  on  October  18,  1903,  and 
afterwards,  on  Miardi  23,  1904,  the  judg- 
mtskt  of  the  lower  court  was  affirmed.  Im- 
mediately thereafter  the  plaintiffs  in  error 
filed  a  motion  for  a  rehearing,  which  motion 
was  sustained  and  a  rehearing  granted  on 
the  10th  day  of  May,  1904.  The  case  was 
again  set  down  for  argummt  In  Division 
No.  2  of  this  court  on  October  14,  1905,  and 
thereafter,  on  the  25th  day  of  October,  1905, 
a  decision  was  rendered  reversing  the  Judg- 
ment of  the  court  below  and  remanding  the 
cause.  By  deed  dated  March  21,  1904,  and 
recorded  July  22,  1904,  said  W.  A.  Edmon- 
ston conveyed  said  lands  to  bis  brother,  J. 
O.  Edmonston,  the  defendant  herein.  W.  A. 
Edmonston  was  the  attorney  of  record  of 
Thomas  Roden  from  the  inception  of  the 
litigation,  and  attended  the  sale  under  execu- 
tion, and  did  the  bidding  for  Roden.  By  rea- 
son of  bis  connection  with  said  litigation, 
and  bis  Investigation  of  the  records  prior  to 
the  trial,  he  became  acquainted  with  the 
facts  concerning  the  title  to  said  lands,  and 
with  the  origin  and  nature  of  the  trust  fund 
and  of  the  deeds  under  which  the  Helms 
beld  title  by  their  trustee,  A.  O.  Turner. 
In  addition  to  the  notice,  as  hereinafter 
pointed  out,  which  J.  O.  Edmonston  bad  of 
the  pendency  of  the  case  of  Roden  v.  Helm 
et  al.  In  the  Supreme  Court,  this  deed  of 
his  brother  to  bim  contains  the  following  re- 
citals: "All  lot  thirty-one  (31)  In  Mrs. 
Sparks'  addition  to  the  city  of  Mexico,  being 
the  same  lot  of  realty  conveyed  by  J.  B. 
Miller  and  Maggie  Miller  to  A.  G.  Turner, 
trustee  for  Thomas  Helm  and  Anna  Helm, 
his  wife,  and  children  of  said  Thomas  and 
Anna  Helm,  which  deed  Is  recorded  In  Au- 
drain county,  Missouri,  and  the  same  lot  of 
realty  conveyed  by  M.  M.  Nelson,  sheriff  ot 
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Audrain  connty,  Missouri,  by  Harry  Atchi- 
son, deputy  sheriff,  to  Thomas  F.  Roden, 
and  recorded  in  Audrain  county,  Missouri, 
July  ISfh,  1899,  in  Book  63,  page  542,  and 
the  same  lot  or  realty  as  conveyed  by  Thom- 
as F.  Roden  and  Maggie  Roden,  his  wife,  to 
W.  A.  Edmonston  by  deed  on  July  29,  1899, 
which  deed  Is  recorded  in  Audrain  county, 
Missouri."  When  the  decisions  In  Edmon- 
ston T.  Carter  et  al.  and  Edmonston  t.  Helm 
et  al.  were  rendered  in  Division  No.  1  of  this 
court  at  the  March  term,  1904,  W.  A.  Edmon- 
ston was  in  the  state  of  Colorado,  and  J.  O. 
Edmonston  went  with  the  sheriff  and  toolc 
possession  of  these  lands  as  the  agent  of  his 
absent  brother,  W.  A.  Edmonston.  It  ap- 
pears, also,  that  J.  O.  Edmonston  carried  on 
a  corresix>ndence  with  his  brother  in  Colo- 
rado with  a  view  to  purchasing  these  lands 
from  him,  and  called  at  the  office  of  P.  H. 
Cullen,  attorney  for  W.  A.  Edmonston,  and 
there  either  read  or  had  read  to  bim  the  de- 
cisions In  the  Edmonston  cases  alluded  to. 

The  vital  question  In  this  case  Is  whether 
J.  O.  Edmonston -was  a  lis  pendens  purchaser 
of  the  land  from  his  brother,  W.  A.  Edmon- 
ston or,  in  other  words,  did  he  purchase  the 
property  with  knowledge  of  the  fact  that  the 
case  of  Roden  v.  Helm  et  al.  was  pending  in 
the  Supreme  Court  at  the  time  of  the  pur- 
chase. It  clearly  appears  from  the  record 
that  at  the  time  the  defendant  purchased  the 
land  from  bis  brother,  W.  A.  Edmonston,  on 
the  21st  day  of  March,  1904,  the  case  of  Ro- 
den V.  Helm  et  al.  was  pending  In  the  Su- 
preme Court;  and  It  Is  Immaterial  in  this 
case  that  It  was  there  upon  writ  of  error. 
The  general  rule,  however,  is  that  the  suing 
out  of  a  writ  of  error  Is  practically  the  com- 
mencement of  a  new  action,  and  such  it  Is 
regarded  in  this  state.  Macklin  v.  AUen- 
berg,  100  Mo.  837,  18  S.  W.  350.  See,  also, 
2  TIdd's  Prac.  (3d  Am.  Ed.)  p.  1141 ;  Ripley 
T.  Morris,  7  111.  381 ;  Allen  v.  Mayor,  9  Ga. 
286;  Robinsonv.Magarity,  28  111.426;  Eld- 
ridge  T.  Walker,  80  III.  270;  International 
Bank  T.  Jenkins,  104  111.  143;  Pierce  v. 
Stlnde.  11  Mo.  App.  364.  Treating  the  suing 
ont  of  the  writ  of  error  on  the  31st  day  of 
Jnly,  1904,  as  the  beginning  of  a  new  suit, 
notice  thereof  had  been  served  npon  W.  A. 
Edmonston,  attorney  for  Roden,  and  he  ap- 
peared in  the  case  when  it  was  first  heard 
In  the  Supreme  Conrt,  and  the  case  was  still 
pending  for  rehearing  when  the  defendant 
J.  O.  Edmonston  purchased  the  lot  from  W. 
A.  Edmonston.  That  the  defendant  was 
therefore  a  lis  p^idens  purchaser,  and  took 
the  land  subject  to  the  result  of  that  suit,  is 
beyond  controversy.  Bailey  v.  Winn,  113 
Mo.  156,  20  S.  W.  21.  In  OTReilly  et  al.  v. 
Nicholson  et  al.,  4B  Mo.  160,  It  is  ruled  that 
the  deed  of  a  party  pendente  lite  is  void, 
and  that  even  an  innocent  purchaser  Is 
bound  by  the  decree  tliat  may  be  made 
against  the  person  from  whom  be  derives 
title,  either  directly  or  indirectly.  Turner 
■at  al  r.  Babb  at  al.,   60  Ma  342.     Even 


though  the  defendant  had  not  actual  knowl- 
edge of  the  pendency  of  the  salt  of  Roden 
V.  Helm  et  al.  in  this  court  at  the  time  he 
purchased  the  property,  he  Is  nevertheless 
chargeable  with  legal  or  constructive  notice 
so  as  to  render  his  title  subject  to  the  result 
of  said  suit  The  well-settled  rule  is  that  a 
lis  pendens,  prosecuted  In  good  faith,  is  no- 
tice to  any  and  all  purchasers,  so  as  to  affect 
and  bind  by  the  decree  any  Interest  in  the 
property  which  they  may  acquire  by  reason 
of  their  purchase. 

In  Burnham,  Munger  &  Co.  v.  Smith,  82 
Mo.  App.  35,  it  Is  said:  "In  pendente  lite  nei- 
ther party  to  the  litigation  can  alienate  the 
property  in  dispute  so  as  to  affect  his  op- 
ponent The  necessities  of  mankind  require 
that  the  decision  of  the  court  in  the  suit 
shall  be  binding,  not  only  on  the  litigants,  but 
also  on  those  who  derive  title  under  them 
by  alienation  made  pending  the  suit,  whether 
such  alienee  hnd  not  notice  of  the  proceed- 
ings." To  the  same  effect  see  Murray  v. 
Ballon,  1  Johns.  Ch.  (N.  Y.)  566.  While  W. 
A.  Edmonston  testified  that  he  was  not  the 
attorney  of  Roden  at  the  time  of  the  pur- 
chase of  the  land  and  jodgment  from  Roden, 
he  had  been  his  attorney  during  the  entire 
litigation,  and  was  familiar  with  all  its  de- 
tails and  the  Interests  of  all  parties  in  the 
land.  Moreover,  he  took  the  land  under  a 
quitclaim  deed  from  Roden,  and  occupied 
Just  the  same  position  that  his  client  did. 
In  Gott  V.  Powell,  41  Mo.  416,  it  Is  said: 
"The  restitution  to  which  the  party  Is  en- 
titled upon  the  reversal  of  an  erroneous  Judg- 
ment is  everything  which  is  still  In  the  pos- 
session of  his  adversary.  Where  a  man  re- 
covers land  in  a  real  action,  and  takes  pos- 
session or  acquires  title  to  land  or  goods  by 
sale  under  execution,  and  the  Judgment  is 
afterwards  reversed,  so  far  as  he  is  concern- 
ed, his  title  is  at  an  end,  and  the  iand  or 
goods  must  be  restored  In  specie — not  the  val- 
ue of  them,  but  the  things  themselves.  There 
is  an  exception  where  the  sale  is  to  a  stran- 
ger bona  fide,  or  where  a  third  person  has 
bona  fide  acquired  some  collateral  right  be 
fore  the  reversal.  Bac.  Abr.,  tit  'B}rror,'  note 
18 ;  Dater  v.  Troy  Tump,  ft  R.  R.  Co.,  2  Hill 
(N.  Y.)  629;  Lovett  v.  Germ.  Ref.  Ch.,  12 
Barb.  (N.  Y.)  67;  McJllton  v.  Love,  18  111. 
486,  54  Am.  Dec.  449;  Bank  of  tJ.  S.  v.  Bank 
of  Washington,  6  Pet  (U.  S.)  8,  8  L.  Ed.  299 ; 
Clark  V.  Plnney,  6  Cow.  (N.  Y.)  297;  Hubbell 
V.  Broadwell,  8  Ohio,  120;  Green  v.  Stone,  1 
H.  ft  J.  406;  St  John's  College  v.  Murcott, 
7  T.  R.  259."  In  Hannibal  &  St  Joe  R.  R. 
Co.  V.  Brown,  43  Mo.  294,  the  court  said: 
"When  the  Judgment  in  the  case  of  Brown 
V.  Hannibal  ft  St  Joe  R.  R.  Co.,  37  Mo. 
298,  was  reversed  in  this  court  all  of  the 
proceedings  had  in  pursuance  of  that  Judg- 
ment were  vacated,  and  the  defendant  was 
entitled  to  be  restored  to  the  condition  In 
which  it  stood  previous  to  the  Judgment 
and  to  restltntlon  of  every  thing  that  It  bad 
lost  and  which  remained  In  the  handA  of  the 
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adverse  party,  bla  agents,  attorneys,  or  priv- 
ies. Lander  wap  the  attorney  who  gave  di- 
rection to  the  whole  matter.  He  was  cogni- 
zant of  all  the  facts,  and  Is  therefore  charge- 
able in  the  same  manner  aa  Brown  himself." 
Board  of  Trustees  v.  Fry  &  Wood,  192  Mo; 
552,  91  S.  W.  472.  W.  A.  Edmonston  was 
the  attorney  who  obtained  the  Judgment  for 
Roden,  and  who  gave  direction  to  the  whole 
matter.  He  was  cognizant  of  all  the  facts, 
and  therefore  chargeable  with  notice  in  the 
same  manner  as  Roden  himself;  and  the 
fact  that  be  may  not  have  l>een  the  attorney 
for  Roden  at  the  time  he  purchased  the  lot 
and  Judgment  from  him  does  not  alter  the 
situation,  or  absolve  him  from  the  effect 
of  the  notice  with  which  the  law  had  al- 
ready charged  him,  nor  does  the  defendant 
occupy  any  different  or  better  positlop  than 
his  grantor.  Moreover,  the  deed  under  which 
the  defendant  claims  title  by  its  recitals  put 
him  upon  notice  as  to  the  nature  of  his  gran- 
tor's title,  and  that  the  property  was  trust 
property,  not  only  for  Thomas  and  Anna 
Helm,  but  for  all  of  their  children,  includ- 
ing Mamie  and  Richard,  not  parties  to  the  ac- 
tion of  Roden  v.  Helm  et  al. ;  and  under  such 
circumstances  he  cannot  claim  to  be  a  pur- 
chaser without  notice,  for  such  information, 
if  followed  up,  would  have  given  him  actual 
knowledge  of  the  trust  Condlt  v.  Maxwell, 
142  Mo.  26a,  44  S.  W.  467.  Having  acquired 
possession  of  this  trust  property  by  purchase 
with  notice,  or,  at  any  rate,  with  notice  of 
such  facts  as  were  suflSdent  to  put  him  upon 
Inquiry,  he  holds  the  property  in  trust  for 
the  beneficiaries  (Coffee's  Adm'x  v.  Crouch, 
28  Mo.  106);  and,  it  being  trust  property.  It 
may  be  followed  Into  his  bands,  he  having 
taken  it  with  notice  of  the  true  relation  (Dar- 
.  ling  V.  Potts,  118  Mo.  506,  24  S.  W.  461),  or, 
what  is  In  effect  the  same  thing,  with  notice 
of  such  facts  as  should  put  him  upon 
Inquiry  as  to  the  trust  relation.  To  say  the 
least,  the  defendant,  by  the  recitals  In  his 
deed,  was  put  upon  Inquiry  as  to  who  the 
children  of  Thomas  and  Anna  Helm  were, 
what  interest  they  had  in  the  lot,  and  wheth- 
er they  were  made  parties  to  the  proceeding 
the  purpose  of  which  was  to  divest  them  of 
their  interest  In  the  land,  as  well,  also,  as  to 
the  validity  of  the  Judgment  under  which 
the  defendant,  by  mesne  conveyances,  acquir- 
ed title. 

It  appears  from  the  record:  That  the  de- 
fendant at  the  time  of  taking  possession  of 
the  lot  as  agent  for  his  brother  had  a  con- 
versation with  one  of  the  defendants  in  the 
case  of  Roden  v.  Helm  et  al.  This  was  Mrs. 
Elizabeth  Matthews,  daughter  of  Thomas 
Helm.  That  in  this  conversation  Mrs.  Mat- 
thews, In  the  presence  of  the  sheriff,  objected 
to  her  removal  from  the  premises  and  giving 
up  possession,  stating  to  the  defendant  that 
the  case  of  Roden  v.  Helm  was  still  pending 
in  the  Supreme  Court,  and  that  defendant 
said  that,  when  the  court  gave  permission,  he 


would  willingly  give  back  the  possession. 
That  In  this  conversation  the  defendant  also 
stated  that  be  was  acting  as  agent  for  his 
brother,  W.  A.  Edmonston.  Upon  this  evi- 
dence the  plaintiffs  asked  the  court  to  de- 
clare the  law  to  be  that  "If  the  defendant 
went  'to  the  said  premises  as  the  agent  of 
W.  A.  Edmonston  to  take  possession  of  said 
premises  for  bis  brother,  and  there  met  Mrs. 
Matthews,  who  told  him  of  the  pending  suit 
of  Roden  v.  Helm  et  al.  in  the  Supreme  Court, 
or  gave  him  such  information  as  would  put 
him  on  inquiry  as  to  the  title  to  the  same, 
then  the  verdict  will  be  for  the  plaintiffs." 
The  court  refused  to  so  declare  the  law.  This 
requested  declaration  presented  sharply  one 
of  the  vital  questions  in  the  case;  that  Is, 
whether  the  defendant  knew  or  was  at  the 
time  of  his  purchase  in  possession  of  such 
facts  as  would  put  an  ordinarily  prudent  man 
upon  inquiry  as  to  the  title  to  the  lot  The 
defendant  obtained  the  deed  to  the  lot  from 
bis  brother  on  the  2lBt  day  of  March,  1904, 
Just  two  days  before  the  opinion  In  Roden 
V.  Helm  was  filed  in  this  court  a£Brmlng  the 
Judgment  of  the  trial  court  in  that  case. 

Qulncy  James,  sheriff  of  Audrain  county, 
testified  for  plaintiffs  that  he  was  at  the 
Helm  place  when  possession  of  the  property 
was  turned  over  by  him  to  the  defendant  and 
that  he  there  heard  a  conversation  between 
defendant  and  Mrs.  Matthews,  in  which  she 
stated  that  she  did  not  want  to  give  up  pos- 
session of  the  place,  as  there  was  a  case  pend- 
ing In  the  courts,  and  that  it  was  not  settled. 

W.  A.  Eidmonstou  testified  In  behalf  of  de- 
fendants that,  after  he  procured  the  deed  to 
the  property  from  Roden,  he  presented  it  to 
Thomas  Helm  and  demanded  possession  of 
the  property,  which  he  refused  to  give ;  that 
he  then  Instituted  two  suits  for  possession, 
one  against  Helm  for  possession  of  the  town 
property,  and  one  against  Carter  et  al.  for 
the  farm  property,  and  prosecuted  the  suits 
to  final  Judgment  In  the  Supreme  Court ;  that 
after  the  Judgments  In  the  circuit  court  In 
bis  favor,  and  about  September  1,  1901,  he 
went  to  Colorado.  As  to  the  circumstances 
under  which  he  sold  the  property  to  his 
brother,  the  defendant,  witness  testified  as 
folk>ws:  "He  offered  me  $2,500,  provided  my 
ejectment  suits  were  affirmed.  I  told  him, 
provided  they  were  affirmed,  I  would  take 
$.3,000,  and  he  then  wrote  me  again  he  would 
spilt  the  difference  with  me  If  they  were  af- 
firmed, and  I  told  him  I  would  not  do  It 
and  then,  when  they  were  affirmed,  he  said 
he  would  take  the  Helm  property  at  $3,000. 
He  paid  me  by  giving  me  credit  on  a  note  I 
owed  him.  He  then  went  into  possession  of 
the  place.  With  reference  to  the  date  when 
the  trade  was  finally  consummated,  I  don't 
remember  exactly.  It  seems  to  me  I  sent 
him  the  deed  when  we  agreed  upon  the  price, 
provided  I  won.  I  wrote  him  that  I  sent  him 
the  deed,  and  told  him,  if  it  was  affirmed,  to- 
put  the  deed  on  record,  and,  if  it  was  not  af- 
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firmed,  or  If  reversed,  he  conld  send  the  deed 
back  to  me.    I  think  as  soon  as  he  got  pos- 
sewlon  he  wrote  me  he  had  possession  of  the 
property.    I  told  bim  it  was  my  place  to  put 
falm  In  possession  of  liis  place,  and  Jvist  de- 
mand possession,  and  I  think  as  soon  as  he 
got  possession  of  it  the  deal  was  consmnmat- 
ed.    I  nerer  received  any  notice  of  this  writ 
•f  error.    I  Investigated  the  title  to  the  prop- 
erty before  I  bought  from  Roden.    I  got  Mr. 
Cnllen'a  opinion  and  examined  into  it  well 
myself.    There  being  no  appeal  taken,  or  writ 
of  error,  or  stay,  I  considered  the  title  was 
good  and  bought  it  that  way.    There  has  not 
been  anything  paid  to  me  on  either  of  the 
Judgments."    On  cross-examination,  Witness 
W.  A.  Edmonston  further  testified  that  he 
bad  talked  with  Mr.  Jesse,  and  be  said  they 
were  not  going  to  take  an  appeal.     "Mr. 
Jesse,  every  time  I  heard  him  express  him- 
self, said  I  could  not  take  trust  property.    He 
seemed  to  think,  because  it  was  trust  prop- 
erty, it  could  not  be  sold.    He  never  used  the 
words  that  the  Judgment  was  void.    He  al- 
ways said  tttat  they  could  not  take  trust  prop- 
erty.    I  spoke  to  him  several  times  about 
paying  it  and  avoiding  the  sale,  and  he  said 
they  conld  not  sell  trust  property,  but  the 
words  'void  Judgment'  were  never  used.    It 
is  only  considered  an  erroneous  judgment 
I  went  to  Mr.  Turner,  trying  to  collect  the 
debt  before  we  brought  suit,  and  Mr.  Turner 
told  me  It  was  held  in  trust,  and  Mr.  Helm 
only  got  the  rents  and  proflts,  and  that  all 
the  rents  and  profits  had  been  used  up.    He 
told  me  it  was  In  trust,  but  I  have  no  recol- 
lection   of  reading  the  deeds.    •    •    •    Q. 
Dldnt  you  ask  him  to  see  the  deeds  and  see 
the  prior  deeds   under   which   the   original 
trust  was  created?     A.  1  do  not  remember 
about  tbat    Q.  And  didn't  he  show  them  all 
to  yon?    A.  I  don't  remember  about  that    I 
don't  think  he  did,  because  I  was  not  caring 
about  that    He  said  it  ought  to  be  paid,  but 
he  had  nothing  to  pay  it  with.    Q.  And  you 
also   learned.   In  connection   with  It,  there 
were  two  minor  diildren?    A.  I  think  I  knew 
that" 

Defendant  J.  O.  Edmonston  testified  in  his 
own  behalf  that  he  took  possession  of  the 
place  in  April,  1904;  that  immediately  after 
the  Supreme  Court  handed  down  its  decision 
he  wrote  his  brother  that  the  case  was  sup- 
posed to  be  ended,  and  to  consider  the  deal 
•closed;  that  he  paid  bis  brother  $3,000  for 
the  place  by  giving  him  credit  for  that 
amount  on  a  note  which  be  held  against  him, 
and  that  he  thought  the  credit  was  of  date 
March  18th;  that  he  took  possession  of  the 
property  for  his  brother  and  In  his  name. 
He  further  testified  as  follows:  "I  know  I 
•considered  the  deal  closed,  but  I  did  not  want 
any  trouble  with  it,  and  would  have  nothing 
to  do  with  it  until  the  Supreme  Court  handed 
down  its  decision.  1  had  not  beard  of  the 
case  pending  between  Roden  and  the  Helms 
at  the  time  I  bought  the  place,  t^nd  I  knew 


nothing  about  such  a  case  being  in  court  I 
remember  having  a  conversation  with  Mrs. 
Matthews  the  day  when  I  accompanied  Mr. 
James,  the  sheriff,  out  to  take  possession  of 
the  property.  I  had  very  little  conversation 
with  Mrs.  Matthews.  I  think  the  most  defi- 
nite thing  she  said  was  that  the  case  had 
been  badly  managed.  I  said  to  her  I  had 
nothing  to  do  with  it,  but  If  I  recollect  right 
I  think  she  said,  'Tour  brother  did,'  and  she 
went  into  the  house  and  I  remained  there  at 
the  gate.  Now,  after  she  had  been  in  there 
some  time,  Mr.  James  came  to  the  front  door 
and  beckoned  to  me  to  come  In.  I  went  into 
the  hall.  Mr.  and  Mrs.  Matthews  were  stand- 
ing there,  and  Mr.  James  made  this  statement 
to  me:  'These  people  will  agree  to  vacate 
the  house,  you  giving  them  reasonable  time. 
They  say  they  will  vacate  the  house  and 
move  their  goods  out  and  turn  the  matter 
over  to  you  as  soon  as  they  can.'  I  said: 
"That  is  all  right'  Now.  Mrs.  Matthews 
ma^  a  statement,  as  well  as  I  recollect,  and 
that  was:  'We  go  out  under  protest.  We 
have  been  advised  to  protest  the  vacation.' " 
On  croBS-examinatiou,  the  defendant  further 
testified:  "I  corresponded  with  my  brother 
with  a  view  of  buying  tbe  land  in  the  event 
he  won  the  case  in  the  Supreme  Court,  and, 
as  soon  as  I  got  possession  under  these  writs 
of  ejectment  of  Edmonston  v.  Carter  and  EJd- 
mouston  v.  Helm,  I  considered  the  deal  clos- 
ed Just  as  I  had  written  him.  I  was  told  of 
the  opinion  of  the  Supreme  Court  I  couldn't 
say  definitely  whether  Mr.  Cullen  showed  m* 
the  decision,  or  whether  I  read  It  or  not.  I 
know  that  he  told  me  the  decision  had  been 
rendered.  I  know  that  Mr.  Carter  told  me 
that  the  court  had  affirmed  the  decision. 
•  •  •  Q.  Mr.  Cullen  had  a  copy  of  the 
opinion  there  in  his  office,  didn't  he?  A.  I 
suppose  he  did.  Q.  And  you  either  read  It  or 
he  read  It  to  you?  A.  Well,  now,  I  could 
not  say  whether  he  read  it,  or  whether  I  read 
It  I  don't  know  about  that  Q.  Well,  any- 
how, you  had  recollection  that  the  opinion 
was  sustained,  and  you  got  knowledge  of  its 
contents?  A.  I  know  I  didn't  make  any  de- 
mand for  written  representations  or  a  written 
statement  of  it.  Q.  What  I  want  to  know  is 
if  you  saw  that  opinion  or  heard  it  read.  A. 
Why,  I  think  Mr.  Cullen  read  It  I  think 
that  is  my  recollection." 

This  evidence  fully  warranted  the  declara- 
tion of  law  asked  by  plaintiffs,  and  the  court 
should  have  given  the  same.  The  evidence 
tended  to  show  that  the  defendant  before 
his  purchase  of  the  property  from  his  broth- 
er, knew  that  the  case  of  Roden  v.  Helm  et 
al.,  was  pending  In  the  Supreme  Court,  or 
that  he  was  in  possession  of  information 
Hufficlent  to  put  an  ordinarily  prudent  man 
upon  Inquiry  as  to  the  title  to  the  property. 
He  admitted  in  his  own  testimony  that  he 
read  or  heard  read  the  opinions  In  the  cases 
of  Edmonston  v.  Carter  and  EMmonston  v. 
Helm,  wherein  the  case  pending  upon  the 
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writ  of  error  was  referred  to.  From  the 
facta  recited  Id  his  deed,  be  most  have  known 
that  the  property  was  trust  property,  and  he 
was  pat  upon  inquiry  as  to  who  the  children 
of  Thomas  and  Anna  Helm  were,  and  what 
their  interest  was  in  the  property.  By  re- 
ferring to  the  Judgment  under  which  his 
grantors  acquired  title,  and  which  was  allud- 
ed to  In  his  deed,  he  could  bare  discovered 
that  two  of  the  children  were  infants  and 
were  not  made  parties  to  the  suit  of  Roden 
T.  Helm  et  al.,  by  which  suit  it  was  sought 
to  divest  them  of  their  beneficial  Interest  in 
the  land.  Under  these  circumstances,  it  can- 
not be  held  that  the  defendant  was  an  inno- 
cent purchaser,  without  notice.  Condit  v. 
Maxwell,  supra. 

The  conclusion  reached  renders  It  unneces- 
sary to  pass  upon  the  points  raised  by  the 
defendant  in  his  brief,  with  the  exception, 
perhaps,  of  the  question  of  estoppel  and 
laches.  Upon  the  question  whether  plaintiffs 
were  estopped  to  ask  relief,  it  Is  only  neces- 
sary to  say  that  estopi)el  in  pals,  in  order 
to  be  available,  must  be  pleaded,  which  was 
not  done  in  this  case.  Central  Nat  Bank 
T.  Doran,  109  Mo.  40,  18  S.  W.  836;  Throck- 
morton v.  Pence,  121  Mo.  60,  25  S.  W.  843; 
Thompson  v.  Cohen,  127  Mo.  215,  28  S.  W. 
984,  29  S.  W.  885;  Cockrill  v.  Hutchinson, 
135  Mo.  67.  36  8.  W.  875,  68  Am.  St  Rep. 
564 ;  State  ex  rel.  Kansas  City  v.  E^st  Fifth 
Street  R.  R.  Co.,  140  Mo.  539.  41  S.  W.  955, 
38  I*  R.  A.  2ia  62  Am.  St  Rep.  742.  Nor. 
If  pleaded,  do  the  facts  In  evidence  contain 
the  necessary  essentials  of  estoppel  in  pais. 
Neither  will  laches  relied  upon  as  an  estop- 
pel be  available  unless  pleaded.  Tanderllne 
V.  Smith,  17  Mo.  App.  55. 

Our  conclusion  Is  that  the  Judgment  should 
be  reversed  and  the  cause  remanded.  It  Is  so 
ordered.    All  concur. 


STATE  V.  SKINNER.. 

(Supreme  Court  of  Missouri,   Division   No.  2. 
March  17,  1908.) 

1.  Embezzlement— iNFOEMATios— Requisites 
—"Embezzlement." 

It  was  not  essential  to  the  validity  of  an 
information  against  the  treasurer  of  a  labor  or- 
Kanization,  under  Rev.  St.  1S99.  §  1918  (Ann. 
St.  1906.  p.  1308),  making  it  embezzlement  for 
an  officer  or  member  of  any  trade  organization 
to  convert  to  his  own  use  any  money  that  may 
have  come  into  his  hands  by  virtue  of  his  of- 
fice or  any  trust  reposed  in  him.  to  allege  that 
the  money  was  converted  by  defendant  to  his 
own  use  without  the  consent  of  the  owners  and 
with  the  intent  to  deprive  the  owners  of  the 
use  of  the  money  permanently. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   18,  Embezzlement.  {{  37-52. 

For  other  de6nition.s,  see  Words  and  Phrases, 
vol.  3,  pp.  2350-2358 ;   vol.  8,  p.  7649.) 

2.  Same— OwNEESHiP  of  Pbopebtt. 

An  information  under  Rev.  St  1899,  | 
1918  (Ann.  St  1906,  p.  1308),  charging  defend- 
ant as  treasurer  of  a  trade  organization  with 
embezzlement  of  the  funds  belonging  to  the 
organization  and  received  by  him  as  treasurer, 


sufficiently  avers  ownership  of  the  property  em- 
bezzled ;  the  statute  embracing  an  embezzlement 
by  an  officer  of  any  trade  organization,  whether 
incorporated  or  not,  and  it  therefore  being  not 
essential  in  framing  a  charge  to  treat  the  mem- 
bers of  the  organisation  as  partners. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Ehnbezzlement  I  44.] 
8.  Criminal  Law— Appeai^-Psesebvatioh  in 
LowEB  CotrsT  OF  Oboundb  of  Review- Re- 
view OF  Instructions  and  Failube  kk 
Give  Inbtbuctions. 

On  appeal  from  a  conviction,  where  there 
is  no  complaint  in  the  motion  for  a  new  trial 
as  to  the  instructions,  and  no  error  assigned 
that  the  court  failed  to  fully  instruct  the  jury 
upon  all  questions  of  law  necessary  for  the 
jury,  the  instructions  or  failure  to  give  instruc- 
tions are  not  before  the  Supreme  Court  for 
review. 

fEd.  Note.— For  cases  In  ooint,  see  Cent  Dig. 
ToL  15,  Criminal  Law,  i  2683.] 
4.  Embezzlement- Defenses. 

In  a  prosecution  against  the  treasurer  of 
ft  trade  organization  for  embezzling  its  funds, 
there  was  no  merit  in  the  contention  that  the 
prosecution  could  not  be  maintained  because  of 
the  illegality  of  the  organization ;  it  being  com- 
mon knowledge  that  the  purposes  of  such  or- 
ganizations are  the  welfare  of  their  members, 
and  defendant  ft  member  and  treasurer  of  the 
organization,  being  in  no  position  to  say  that  it 
was  an  unlawful  organization,  and  that  he  was 
therefore  authorized,  if  be  saw  fit,  to  convert  its 
funds  to  his  own  use. 
6.  Same— SuFFiciENCT  of  Evidence. 

In  a  prosecution  against  the  treasurer  of  a 
trade  organization  for  embezzling  its  funds,  evi- 
dence examined  and  held  sufficient  to  support  ft 
verdict  of  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Embezzlement  M  67-70.] 

Appeal  from  St.  Louis  Circuit  Cotirt ;  Wm. 
M.  Klnsey,  Judge. 

Clarence  O.  Skitmer  was  convicted  of  em- 
bezzlement, and  be  appeals.     Affirmed. 

This  cause  is  brought  to  this  court  by  ap- 
peal on  the  part  of  the  defendant  from  a 
Judgment  of  the  circuit  court  of  the  city  of 
St.  Louis  convicting  him  of  the  offense  of 
embezzlement.  The  conviction  and  Judgment 
in  this  case  are  predicated  upon  an  informa- 
tion filed  by  the  assistant  circuit  attorney 
on  the  18tb  day  of  December,  1905,  which  was 
duly  verified.  Omitting  formal  parts,  it  was 
as  follows:  "Richard  M.  Johnson,  assistant 
circuit  attorney,  in  and  for  the  city  of  St 
Louis  aforesaid,  within  and  for  the  body  of 
the  city  of  St  Louis,  on  behalf  of  the  state  of 
Missouri,  upon  his  official  oath,  inforinatloo 
makes  as  follows:  That  Clarence  O.  Skinner 
on  or  about  the  fourteenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  five,  at  the  city  of  St  Louis  afore- 
said, was  a  member  of  the  Bill  Posters'  and 
Billers'  Union,  Local  No.  Five,  of  the  city 
of  St.  Louis  and  state  of  Missouri,  and  the 
said  Clarence  O.  Skinner,  being  then  and 
there  an  ofBcer  of  said  BUI  Posters'  and  Bil- 
lers* Union,  Local  No.  Five,  to  wit,  treasurer, 
duly  appointed,  elected,  and  qualified  under 
the  laws,  rules,  and  regulations  of  said  BUI 
Posters'  and  Billers'  Union,  Local  No.  Five, 
and  that  by  virtue  of  his  said  membership, 
office,  and  official  position  In  said  Bill  Post- 
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«■"  and  BlllerB'  Union,  Local  Xo.  rive, 
did  then  and  there  receive  and  hare  In 
bis  custody  and  possession,  care,  and  con- 
trol the  moneys  of  the  said  Bill  Posters'  and 
Blllers'  Union,  liocal  No.  rive,  to  a  large 
amount,  to  wit,  six  hundred  and  sixty  dol- 
lars, lawful  money  of  the  United  States,  and 
was  by  ylrtne  of  his  said  membership,  of- 
fice, and  official  position  in  said  Bill  Fost- 
ers' and  Blllers'  Union,  Local  No.  Five,  trust- 
ed with  the  safe-keying  and  disbursement  of 
said  moneys  belonging  to  and  being  the  prop- 
erty of  the  said  BUI  Posters'  and  Billers' 
Onion,  Local  No.  Five,  according  to  the  laws, 
rules,  and  regulations  of  the  said  BUI  Post- 
ers' and  BUlers'  Union,  Local  No.  Five,  and 
being  so  Intrusted  with  and  having  the  care, 
custody,  and  control  as  aforesaid  of  said  mon. 
eys,  to  wit,  the  said  sum  of  six  hundred  and 
sixty  dollars,  of  the  value  of  six  hundred  and 
sixty  dollars,  aU  the  moneys,  and  property 
of  and  belonging  to  the  said  Bill  Posters'  and 
Blllers'  Union,  Local  No.  Five,  by  him,  the 
said  CSarence  O.  Skinner,  received  and  taken 
Into  bis  irassesslon,  care,  and  custody  and  con- 
trol by  virtue  of  his  said  membership,  office, 
and  official  position  In  said  Bill  Posters'  and 
BUlers'  Union,  Local  No.  Five,  as  aforesaid, 
for  safe-keeping  and.  disbursement,  as  afore- 
said, did  then  and  there  unlawfully,  feloni- 
ously, and  fraudulently  embezzle  and  make 
away  with  and  convert  to  his  own  use,  and 
the  said  sum  of  money  in  the  manner  and 
form  aforesaid,  feloniously  did  steal,  take, 
and  carry  away ;  against  the  peace  and  dig- 
nity of  the  state."  At  the  April  term,  1906, 
of  said  court,  the  defendant  was  put  upon  his 
trial.  The  evidence  upon  the  part  of  the 
state  tended  to  prove  that  the  Bill  Posters' 
and  BUlers'  Union  was  a  labor  organization, 
organized  some  time  in  1901;  that  Its  ob- 
ject was  to  promote  the  welfare  of  its  mem- 
bers: that  it  was  a  voluntary  assoclatitHi, 
and  had  a  constitution  and  by-laws;  that  the 
officers  of  the  organization  consisted  of  pres- 
ident, vice  president,  corresponding,  and  finan- 
cial secretary  and  treasurer,  also  a  re- 
cording secretary  and  three  trustees.  The 
evidence  further  tended  to  prove  that  the  de. 
fendant  was  elected  to  the  office  of  treasurer 
of  the  BUI  Posters'  and  Billers'  Union,  Local 
No.  5,  in  December,  1903,  and  installed  In  of- 
fice about  the  first  of  the  year  1904;  that  he 
was  re-elected  to  the  office  of  treasurer  in 
19M,  and  continued  to  hold  such  office  un- 
tU  the  14th  day  of  March,  1905.  The  defend- 
ant was  the  successor  In  office  of  one  H.  W. 
Lake.  About  the  month  of  February  or 
Marcli,  1904,  defendant,  as  treasurer,  receiv- 
ed from  Lake  funds  of  the  organization 
amounting  to  something  less  than  9800  and 
more  than  $700.  The  sum  of  money  trans- 
ferred by  Lake  to  the  defendant  consisted  of 
1200  in  cash  and  a  sum  of  money  evidenced 
by  a  deposit  book.  This  transfer  was  made 
in  the  presence  of  one  John  W.  Owen.  At  a 
meeting  of  this  organization  on  the  evening 
of  March  13,  1905,  defendant  stated  in  answer 


to  inquiry  that  he  bad  In  the  treasury  be- 
tween $G00  and  $700.  At  this  meeting  de- 
fendant was  authorized  to  renew  his  bond  as 
treasurer.  A  day  or  two  after  this  meeting 
defendant  by  letter  informed  one  of  the  mem- 
bers of  the  union  that  his  books  and  vouch- 
ers would  be  found  on  his  desk  in  the  office 
of  the  union.  The  next  seen  of  the  defendant 
was  at  the  time  of  bis  arrest  in  the  latter 
part  of  July.  The  evidence  further  tended 
to  prove  that  defendant  did  not  account  for 
the  money  In  his  possession,  but  that  he  con- 
verted It  to  his  own  use.  When  arrested,  de- 
fendant was  told  by  the  officers  that  this 
union  accused  him  of  taking  about  $700  of 
its  funds.  In  reply  to  which  he  said:  "I 
don't  care  what  they  say  I  took.  It  was 
about  1600."  When  asked  what  he  did  with 
the  money,  replied  that  he  "used  It  at  various 
times  for  various  things."  A  number  of 
vouchers  were  introduced  by  the  state  pur- 
porting to  show  that  certain  sums  of  money 
had  been  paid  out  by  defendant  According 
to  the  serial  number  of  such  vouchers,  one, 
two,  or  perhaps  more  were  missing.  The  evi- 
dence further  tended  to  prove  that  the  ac- 
count books  of  the  union  were  not  in  exis- 
tence, or  that  they  could  not  be  found  at  the 
time  of  the  trial.  There  was  no  evidence 
tending  to  show  that  the  defendant  had  ever 
had  an  accounting  with  the  union,  or  that 
any  demand  had  been  made  upon  him  for 
the  return  of  the  funds.  Over  the  objec- 
tions of  defendant,  the  state  Introduced  in 
evidence  a  book  kept  by  the  various  treas- 
urers of  the  union,  which  contained  entries 
made  by  defendant  during  his  term  of  office. 
At  the  close  of  the  state's  evidence,  defend- 
ant asked  an  instruction  in  the  nature  of  a 
demurrer,  directing  the  Jury  to  acquit  defend- 
ant, which  was  by  the  court  refused.  De- 
fendant then  ofTered  to  prove  by  witness  Dix 
that  the  BUI  Posters'  and  Blllers'  Union,  Lo- 
cal No.  5,  was  an  illegal  organization,  and 
one  operating  in  restraint  of  trade,  and  had 
no  legal  right  to  enforce  the  collection  of  the 
alleged  sum  of  money  which  It  was  alleged 
to  hnve  placed  in  the  bands  of  the  defendant. 
This  evidence  was  by  the  court  excluded. 
At  the  close  of  all  the  evidence,  defendant 
renewed  his  request  for  an  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  refused  by  the  court.  The  cause  being 
submitted  upon  the  evidence  and  instructions 
of  the  court,  the  Jury  returned  a  verdict  find- 
ing defendant  guilty  as  charged,  and  assessed 
his  punishment  at  imprisonment  In  the  peni- 
tentiary for  a  term  of  two  years.  DcfoTvl- 
ant  in  due  time  and  proper  form  filed  his 
motion  for  a  new  trial,  which  was  by  the 
court  overruled.  Sentence  and  Judgment  were 
entered  of  record  in  conformity  to  the  ver- 
dict; and  from  this  judgment  defendant  pros- 
ecutes this  appeal. 

Hans  Wnlff  and  Henry  Bl  Walsh,  for  ap- 
pellant. The  Attorney  General  and  N.  T. 
Gentry,  for  the  State. 
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FOX,  P.  J.  (after  stating  tbe  facts  as 
above).  L  Tbe  first  proposition  wltb  which 
we  are  confronted,  as  disclosed  by  the  record, 
is  the  challenge  by  appellant  to  the  suffi- 
ciency of  the  information  upon  which  this 
Judgment  is  predicated.  This  challenge  is 
based  upon  two  grounds:  (1)  That  tbe  In- 
formation failed  to  charge  that  the  money 
was  converted  without  the  consent  of  the 
owners  by  the  defendant  to  his  own  use  with 
the  Intent  to  deprive  the  owners  of  the  use 
of  the  said  money  permanently.  (2)  It  Is 
Insisted  that  the  Information  falls  to  proper- 
ly charge  the  ownership  of  the  money  alleged 
to  have  been  embezzled. 

Upon  the  first  proposition  It  is  sufficient  to 
say  that  the  allegation  Insisted  upon  by  the 
appellant — that  is,  that  the  money  was  con- 
verted without  the  consent  of  the  owners, 
etc. — is  not  essential  to  the  validity  of  an  In- 
formation predicated  upon  section  1918,  Rev. 
St.  1899  (Ann.  St.  1906,  p.  1308).  Indictments 
substantially  in  the  same  form  as  the  infor- 
mation in  the  case  at  bar,  predicated  upon 
the  provisions  of  the  statute  defining  the  of- 
fense of  embezzlement  by  an  officer,  have 
been  approved  by  this  court  State  v.  Mahan, 
138  Mo.  112,  39  S.  W.  465;  Sherwood's  Com- 
mentaries on  the  Criminal  Law  of  Mo.,  p.  260. 

It  Is  next  Insisted  by  learned  counsel  for 
appellant  that  the  information  Is  Insufficient 
for  the  reason  that  It  did  not  fully  Inform 
the  defendant  of  the  character  of  the  ofTense 
with  which  he  was  charged,  by  tailing  to  set 
out  the  names  of  the  various  parties  con- 
stituting the  association  or  partnership,  and 
thus  failed  to  inform  the  defendant  who  his 
accusers  were.  The  information  in  this  cause 
charges  the  defendant,  as  treasurer  of  the 
Bill  Posters'  and  Blllers'  Union,  Local  No.  5, 
of  the  city  of  St  Louis  and  state  of  Missouri, 
with  embezzlement  of  funds  belonging  to  such 
organization  received  by  him  as  such  treas- 
urer. This  information  is  predicated  upon 
the  provision  of  section  1918,  Rev.  St  Mo. 
1399  (Ann.  St  1906,  p.  1308),  which  provides, 
among  other  things,  that  "If  any  officer  or 
member  of  any  benevolent  trade  or  religious 
organization,  shall  convert  to  bis  own  use.  In 
any  manner  whatever,  or  shall  use  by  way 
of  Investment  In  any  kind  of  property  or 
merchandise,  or  shall  make  way  with  or  se- 
crete any  portion  of  the  public  moneys,  or 
any  moneys  that  may  have  come  to  him  or 
them  by  virtue  of  his  or  their  office  or  official 
position,  or  by  virtue  of  any  trust  reposed  in 
him  or  them,  •  •  •  shall,  upon  conviction, 
be  punished  In  tbe  manner  prescribed  for 
stealing  property,"  measured  by  the  value  of 
the  property  so  taken  or  secreted.  This  sec- 
tion In  express  terms  makes  It  embezzlement 
for  any  officer  or  member  of  any  trade  or- 
ganization to  convert  to  his  own  use  in  any 
manner  whatever  tbe  moneys  that  may  have 
come  to  him  by  virtue  of  his  office  or  official 
position,  or  by  virtue  of  any  trust  reposed  in 
him  or  which  may  be  in  his  possession,  care, 
or  control  by  virtue  of  his  office  or  trust 


It  is  manifest  that  the  offense  defined  by  this 
section  Is  not  restricted  to  embezzlements  by 
officers  or  trustees  of  any  incorporated  be- 
nevolent or  trade  organization;  but  is  so 
comprehensive  as  to  embrace  an  embezzle- 
ment by  an  officer  of  any  trade  organization, 
whether  incorporated  or  not  This  identical 
proposition  was  in  Judgment  before  this  court 
In  State  v.  Knowles,  185  Mo.  141,  83  S.  W. 
1083,  where  It  received  at  the  hands  of  this 
court  a  most  thorough  and  careful  considera- 
tion. Judge  Gantt,  in  speaking  for  this  court 
pointed  out  the  settled  rules  of  the  common 
law,  that  one  partner  could  not  be  guilty  of 
embezzling  the  partnership  funds,  because  a 
man  could  not  be  guilty  of  stealing  his  own 
property,  or  property  of  which  he  was  the 
Joint  owner,  and  a  like  ruling  had  been  ob- 
tained as  to  members  of  organizations  hav- 
ing an  Interest  In  their  funds ;  citing  the  ap- 
thorities  in  support  of  such  common-law  rule 
that  "If  It  appears  that  the  accused  has  any 
interest  in  the  property  Jointly  with  another, 
he  cannot  be  convicted  of  embezzlement  In 
respect  to  such  property."  It  was  then  point- 
ed out  that  the  purpose  of  the  statute  now 
under  consideration  was  to  remedy  this  evil; 
and.  In  discussing  the  statute,  it  was  said  by 
this  court  in  that  case:  "To  remedy  this 
evil  was,  we  think,  the  purpose  of  the  Legis- 
lature In  making-  the  statute  broad  enough 
to  cover  embezzlement  by  any  officer  or  mem- 
ber of  any  benevolent  organization.  The  lan- 
guage of  the  statute  is  comprehensive  enough 
to  cover  embezzlements  by  any  officer  or  mem- 
ber of  any  benevolent  organization,  and  cer- 
tainly it  is  not  less  reprehensible  and  criminal 
in  an  officer  or  trustee  of  an  unincorporated 
benevolent  organization  to  embezzle  and  con- 
vert Its  funds  raised  for  a  charitable  and 
praiseworthy  purpose  and  intrusted  to  him 
than  It  is  to  steal  and  convert  the  funds  of 
an  incorporated  society.  Tbe  statute  has  not 
restricted  its  condemnation  to  tbe  latter  class, 
and  we  have  no  disposition  to  do  so,  because 
we  think  the  evil  is  as  great  If  not  greater 
In  the  one  than  the  other.  It  follows  tliat 
the  objection  leveled  at  the  indictment  be- 
cause it  does  not  charge  the  Miners'  Lodge 
No.  60  was  an  Incorporated  benevolent  or- 
ganization Is  not  well  taken.  It  Is  averred 
that  it  was  then  and  there  a  l>enevolent  or- 
ganization; and  this  Is  sufficient  for  tbe 
purpose  of  charging  its  own  receiver  or  trus- 
tee with  the  corrupt  conversion  of  Its  funds 
committed  to  his  keeping  and  care.  The  in- 
dictment follows  the  statute,  and  sufficiently 
individuates  the  crime,  tbe  relation  the  defend- 
ant bore  to  Miners'  Lodge  No.  60,  and  the  con- 
version of  the  moneys  of  the  lodge  received  by 
him  by  virtue  of  liis  official  relation  to  the 
lodge.  The  cases  of  State  v.  Patterson,  159  Mo. 
9S,  59  S.  W.  1104,  and  State  v.  Homed,  178  Mo. 
59,  76  S.  W.  953,  in  no  manner  conflict  with 
the  conclusion  we  have  reached  In  this  cose. 
Those  cases  are  based  on  violations  of  a  dif- 
ferent section  (1912)  of  the  Revised  Statutes 
of  1809  (Ann.  St  1906,  p.  1304),  and  properly 


Digitized  by 


Google 


M<v) 


TISDALE  T.  PBATHEB. 


41 


declare  tbe  law  on  the  facts  npon  which  they 
art  baaed."  The  iiiformatlon  In  the  case  at 
bar  <dkarge8  that  the  defendant  was  a  member 
of  the  BUI  Posters'  and  Blllers'  Union,  Local 
No.  5,  of  the  city  of  St  Louis  and  state  of 
Missouri.  It  further  charges  that  this  union 
was  a  trade  organization  in  the  city  of  St 
Louis  aforesaid,  and  that  the  defendant  was 
the  treasurer  of  such  trade  organization  and 
^nbezzled  the  funds,  as  charged  in  the  In- 
formation. Following  the  case  of  State  r. 
Knowles,  supra,  we  are  of  the  opinion  tliat 
tbe  charge  in  the  Information,  which  was  in 
pursuance  of  the  provisions  of  the  statute, 
ttiat  the  defendant  as  treasurer  of  the  trade 
organization  emttezzled  certain  funds,  was  a 
sofflclent  compliance  with  the  requirements 
of  the  law  as  to  averments  of  the  ownership 
of  the  property  embezzled,  and  in  contempla- 
tion of  law  the  members  of  the  trade  organ- 
ization were  not  partners,  and  it  was  not  es- 
sential in  framing  this  charge  to  treat  them 
as  such. 

2.  An  examination  of  the  motion  for  new 
trial  shows  that  there  is  no  complaint  direct- 
ed toward  the  Instructions  given  by  the  court 
In  this  cause,  nor  is  there  any  error  assigned 
tliat  tbe  court  failed  to  fully  instruct  tbe 
jury  upon  all  questions  of  law  arising  in  the 
case  wbidi  were  necessary  for  tbe  jury  in 
reaching  tb^  verdict  Therefore  we  talce 
it  that  tbe  instructions  or  tbe  failure  to  give 
Instructions  is  not  before  us  for  review. 

3.  It  is  earnestly  insisted  by  counsel  for  ap- 
peUant  that  tbe  BUI  Posters'  and  BiUers' 
Union,  Local  No.  5,  of  the  city  of  St  Louis 
and  state  of  Missouri,  was  organized  for  an 
unlawful  purpose,  and  therefore  a  prosecu- 
tion for  embezzlement  of  its  funds  could  not 
be  maintained.  To  this  insistence  we  are  un- 
wlUing  to  give  our  assent  It  is  but  common 
knowledge  that  organizations  of  this  charac- 
ter are  in  existence  aU  over  this  state,  and 
that  the  objects  and  purposes  of  the  organ- 
izations are  to  promote  the  welfare  of  the 
members  of  such  organizations.  It  may  also 
be  added  that  tbe  defendant  In  this  cause  is 
In  no  position  to  make  the  defense  that  this 
was  an  unlawful  organization.  He  was  a 
member  of  It  and  was  the  treasurer  of  tbe 
organization,  received  its  funds,  and  be  should 
not  be  permitted  to  say  now  that  it  was  an 
unlawful  organization,  organized  for  unlaw- 
ful purposes,  and  for  that  reason  he  was  au- 
thorized, If  be  saw  proper,  to  convert  tbe 
funds  of  such  organization  to  his  own  use. 
We  are  of  tbe  opinion  that  there  is  no  merit 
In  this  contention. 

4.  This  brings  us  to  tbe  consideration  of  the 
-only  remaining  proposition  disclosed  by  the 
record;  that  Is,  was  tbe  testimony  sufficient 
to  support  tbe  verdict  returned  by  the  jury. 
We  liave  indicated  tbe  nature  and  character 
of  the  testimony  in  tbe  statement  of  this 
cause,  and  we  see  no  escape  from  tbe  con- 
clusion that  the  testimony  developed  at  the 
trial  furnished  ample  support  to  tbe  conclu- 
Moaa  reached  by  the  jury.     Tbe  testimony 


Introduced  by  the  state  shows  the  existence 
of  tbe  trade  organization,  and  that  tbe  de- 
fendant was  tbe  acting  treasurer  of  it  That 
he  received  funds  as  treasurer  belonging  to 
such  organization  there  is  no  dispute.  When 
this  defendant  was  arrested,  he  was  told  by 
the  officer  that  this  union  accused  him  of 
taking  about  $700  of  Its  funds.  In  replying 
to  this  be  said:  "I  don't  care  what  they  say 
I  took.  It  was  about  $600."  He  was  then 
asked  what  be  did  with  the  money,  and  he 
replied  that  be  "used  it  at  various  times  for 
various  things."  These  admissions  stand  un- 
denled  and  uncontradicted.  Tbe  defendant 
did  not  testify.  Hence  we  see  no  room  for 
the  contention  that  there  was  not  sufficient 
evidence  to  show  that  the  defendant  con- 
verted this  money  to  bis  own  use.  The  wit- 
nesses testifying  in  this  cause  were  before 
tbe  court  and  jury.  It  was  tbe  exclusive 
province  of  tbe  jury  to  weigh  their  testi- 
mony. There  were  opportunities  in  the  trial 
court  to  judge  of  the  credibility  of  the  wit- 
nesses that  are  not  afforded  tbe  appellate 
court  Upon  the  testimony  as  disclosed  by 
tbe  record  the  Jury  returned  a  verdict  find- 
ing the  defendant  guilty.  This  verdict  there- 
fore stands  approved,  not  only  by  the  jury, 
but  as  well  by  the  judge  of  the  court  presid- 
ing at  tbe  triaL  It  may  not  be  out  of  place 
to  say  that  while  tbe  instructions  are  not 
before  us  for  review,  yet  in  the  Investiga- 
tion of  this  cause,  such  instructions  being  em- 
braced in  tbe  record,  we  have  examined  them, 
and  find  that  they  fully  and  fairly  present 
the  law  applicable  to  the  facts  developed 
at  the  trial. 

Finding  no  reversible  error,  the  judgment 
of  tbe  trial  court  should  be  affirmed;  and  It 
'is  so  ordered. 

GANirr  and  BURGESS,  JX,  concur. 


TISDALB  et  al.  v.  PRATHER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  17,  1908.) 

1.  Wills— CoNSiBtrcTioN— Intent  of  Testa.- 
TOR— Statxttobt  Pbovisions. 

Under  Rev.  St.  1899,  {  4650  (Ann.  St.  1906, 
p.  2618),  providing  that  the  true  Intent  and 
meaning  of  the  testator  Is  to  govern,  in  the 
construction  of  wills,  in  determining  the  testa- 
tor's intent,  the  court  should  consider  the  will 
as  a  whole,  giving  to  each  part  due  considera- 
tion. 

[Ed.  Note.— For  casts  in  point  see  Cent  Dig. 
vol.  49,  Wilis,  t:  955-961.] 

2.  Saue  —  Intebest  Cbeated  —  Genebal  De- 
vise WITH  POWEE  OF  DISPOSITION. 

A  testator  devised  to  his  daughter,  free 
from  tbe  debts  and  liabilities  which  miglit  then 
exist  against  her  husband  or  be  thereafter  con- 
tracted by  bim,  certain  described  land,  "to  have 
and  to  hold  the  same  unto  her  and  her  heirs  for- 
ever, with  full  power  to  sell  and  dispose  of  the 
same  at  any  time  she  may  think  beet."  Hfid 
that  if  the  daughter  did  not  take  the  fee  under 
the  general  provision  of  the  will,  the  power  to 
sell  and  dispose  of  the  land  as  she  saw  fit  car- 
ried with  it  a  full  property  interest  in  the  land. 
(Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  ii  1335-1339.] 
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3.  Sakb— PABncai.AJB  Pbovisionb— Etfect. 

The  £act  that  the  will  further  provided: 
"The  proceeds  of  sale  to  be  invested,  if  she  de- 
sire It,  In  other  property,  to  be  conveyed  to  her 
and  the  heirs  of  her  body" — would  not  restrict 
her  power  of  disposal  as  owner  of  the  fee,  but 
simply  left  it  discretionary  with  her  to  sell  the 
land  and  invest  the  proceeds  as  sugprested,  and, 
when  she  exercised  the  power  by  disposing  of 
the  property,  her  children  had  no  interest  what- 
ever in  the  land. 

4.  Sakb— Lin  EsTATB— PowEB  TO  Sell— Ef- 
fect. 

Where  a  will  only  rested  a  life  estate  in 
the  devisee,  the  power  given  to  sell  and  dispose 
of  the  same  did  not  enlarge  the  estate  to  a  fee. 

5.  Sahe  —  Right  to  Mohtgage  —  Eitect  of 
Pbovibion  Atjthobizinq  Sale. 

Where  an  estate  In  fee  vested  in  a  devisee 
by  a  general  clause  in  a  will,  a  provision  of  a 
will  giving  her  the  right  to  sell  and  dispose  of 
the  land  as  she  might  think  best  gave  her  au- 
thority to  mortgage  it. 

Appeal  ftom  Circuit  Court,  Chariton  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  A.  M.  Tlsdale  and  others  against 
Marcellus  A.  Frather  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Afflrmed. 

Benecke  &  Benecke  and  Kinley  &  Kinley, 
for  appellants.  J.  A.  Collet  and  H.  J.  West, 
for  respondents. 

BURGESS,  J.  This  Is  a  controversy  orer 
the  title  to  a  tract  of  land  In  Chariton  coun- 
ty, Mo.  The  land  In  question  was  owned  by 
Greorge  W.  Temple,  who  died  and  left  a  will 
which  was  admitted  to  probate  in  the  probate 
court  of  Chariton  county  June  13,  1871,  the 
second  clause  of  said  will  being  as  follows: 
"Second,  I  give  and  bequeath  to  my  daughter, 
A.  M.  Tlsdale,  free  from  the  debts  and  lia- 
bilities which  may  now  exist  against  her  hus- 
band, R.  H.  Tlsdale,  or  which  may  be  here- 
after contracted  by  him,  the  following  land 
situated  in  Charlton  county,  Missouri,  to  wit: 
The  east  half  of  the  southwest  quarter  of 
section  thlrty-flve,  township  flfty-four,  range 
nineteen,  to  have  and  to  hold  the  same  unto 
her  and  her  heirs  forever,  with  full  power  to 
sell  and  dispose  of  the  same  at  any  time  she 
may  think  best,  the  proceeds  of  sale  to  be 
invested.  If  she  desire  It,  in  other  property, 
to  be  conveyed  to  her  and  the  heirs  of  her 
body."  On  February  8,  1884,  R.  H.  Tlsdale 
and  his  wife,  the  said  A.  M.  Tlsdale,  mort- 
gaged this  land  to  Robert  H.  Hodge  for  $1,- 
200.  Afterwards,  on  December  2,  1889,  Mrs. 
Tlsdale  and  her  husband  borrowed  $1,410  of 
James  Cuddy  with  which  to  pay  off  the  Hodge 
mortgage,  and  executed  to  Jolm  C.  Crawley, 
as  trustee,  their  deed  of  trust  on  said  land 
to  secure  their  note  to  Cuddy  for  said  sum. 
Default  was  made  in  the  payment  of  the  note, 
and  Mr.  Crawley,  the  trustee,  foreclosed  on 
February  S,  1900,  the  defendant,  Marcellus  A. 
Prather,  becoming  the  purchaser  of  the  land 
at  the  price  of  |2,275.  On  February  12,  19M. 
Marcellus  A.  Prather  and  wife  conveyed  one- 
half  of  said  tract  to  their  son,  J.  C.  Prather, 
the  consideration  being  |1  and  lore  and  af- 
fection. 


The  plaintiffs  in  this  case  are  A.  M.  Tlsdale, 
and  her  eight  children.  The  petition  sets  out 
the  win  of  George  W.  Temple,  and  alleges 
that  the  maker  of  the  will  thereby  devised 
the  land  In  question  to  A.  M.  Tlsdale  and  the- 
heirs  of  her  l)ody,  and  tliat  she  took  and  held 
possession  thereof  until  May,  1904;  that  de- 
fendant Marcellus  A.  Prather  is  in  wrongful 
possession  under  the  Cuddy  deed  of  trust  and 
a  foreclosure  thereof  by  Mr.  Crawley,  the  trus- 
tee; that  the  debt  of  $1,410  to  Cuddy  was  the 
individual  debt  of  Richard  H.  Tlsdale,  the 
husband  of  A.  M.  Tlsdale,  and  that  her  sign- 
ing of  the  deed  of  trust  was  gratuitous  and 
without  consideration,  and  that  these  facts 
were  understood  and  w^I  known  to  all  the 
parties  to  said  transaction  at  the  time.  The 
prayer  is  to  set  aside  the  Cuddy  deed  of  trust 
and  the  trustee's  deed  made  thereunder  by 
Mr.  Crawley,  and  for  possession.  It  is  also 
alleged  in  the  petition  that  the  Cuddy  note 
was  assigned  US  Marcellus  A.  Prather  before 
the  foreclosure,  and  that  he  acquired  the  note 
with  knowledge  that  the  debt  was  the  individ- 
ual debt  of  Richard  H.  Tlsdale,  and  that  A. 
M.  Tlsdale  received  no  consideration  therefor. 
There  was  no  evidence  whatever  offered  In 
support  of  this  allegation.  Defendant  Mar- 
cellus A.  Prather  answered,  admitting  that 
he  was  In  possession  of  the  land  in  question, 
and  asserting  that  he  was  the  absolute  ownr- 
er  thereof.  By  agreement  of  parties,  J.  C. 
Prather  was  made  a  party  def^idant,  and 
be  adopted  the  answer  of  his  codefendant  as 
his  answer.  Plaintiffs  offered  to  prove  by 
Mrs.  Tlsdale  that  she  received  no  part  of  the- 
money  evidenced  by  the  Hodge  note,  but  the 
court  sustained  defendants'  objection  to  her 
testifying  on  this  point  on  the  ground  that 
Hodge  was  dead,  and  that  she  was  incompe- 
tent as  a  witness  to  impeach  the  validity  of 
a  contract  made  between  herself  and  husband 
and  Hodge;  to  which  action  of  the  court  in. 
sustaining  said  objection  plaintiffs  excepted. 
The  court  found  the  issues  for  defendants, 
and  rendered  Judgment  for  defendants  and 
against  plaintiffs  for  costs,  from  which  Judg- 
ment, after  an  unavailing  motion  for  a  new 
trial,  plaintiffs  appealed. 

The  vital  question  Involved  in  this  case  re- 
lates to  the  interest  Mrs.  A.  M.  Tlsdale  ac- 
quired imder  the  second  clause  of  the  will  of 
her  father,  O.  W.  Temple,  deceased.  Section 
4650,  Rev.  St  1899  (Ann.  St  1906>  p.  2518), 
provides  that  "all  courts  and  others  concerned' 
in  the  execution  of  last  wills  shall  have  due 
regard  to  the  directions  of  the  will,  and  the- 
true  intent  and  meaning  of  the  testator,  in  all 
matters  brought  before  them."  In  the  con- 
struction of  wills  the  cardinal  rule  is  that  the 
Intention  of  the  testator  Is  to  govern;  and  in 
determining  the  intent  and  meaning  of  the 
testator  the  court  will  consider  the  will  as 
a  whole,  giving  to  each  and  every  part  of 
it  due  and  proper  consideration.  Turner  t. 
Timberlake,  53  Mo.  371;  Allison  v.  Chaney, 
63  Mo.  279;  Chew  v.  Keller,  100  Mo.  362,  IS 
S.  W.  895;  Cook  t.  Couch,  100  Mo.  34^  13  S. 
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W.  80.  And  It  bas  been  said  that  "the  true 
Intent  and  meaning  of  the  testator  can  be  best 
aacwtalned  by  the  coorts  and  those  concerned 
In  the  execution  of  wills  by  patting  them- 
selves, as  far  as  may  be.  In  the  place  of  the 
testator,  and  reading  all  his  directions  therein 
contained  in  the  light  of  his  environment  at 
the  time  it  was  made."  Murpliy  v.  Carlln, 
113  Mo.  112,  20  &  W.  786,  35  Am.  St  Rep. 
689;  Hall  v.  Stephens,  65  Mo.  670,  27  Am. 
Rep.  302;  Noe  v.  Kern,  83  Mo.  373,  6  S.  W. 
239,  3  AnL  St  Rep.  54A;  Suydam  v.  Thay- 
er, 91  Mo.  49,  6  S.  "W.  502;  Munro  v.  Collins, 
86  Uo.  33,  7  S.  W.  461;  SmaU  r.  Field,  102 
Mo.  104,  14  S.  W.  815;  Long  y.  Tlmms,  107 
Mo.  512,  17  S.  W.  898.  The  question  then  Is, 
considering  the  will  as  a  whole,  and  giving 
to  every  part  and  provision  thereof  full  con- 
sideration, did  the  testator  intend  to  give  Mrs. 
Tisdale  an  absolute  separate  estate  In  fee  In 
the  land,  free  from  the  debts  and  liabilities 
Which  then  existed  against  her  husband,  R. 
H.  Tisdale,  or  which  might  thereafter  be  con- 
tracted by^him,  to  have  and  to  hold  the  same 
onto  her  and  her  heirs  forever;  or  did  she 
take  a  life  estate  only,  with  remainder  in  fee 
to  tlie  heirs  of  her  body?  It  will  be  observed 
that  the  wUl  gives  the  land  to  Mrs.  Tisdale 
as  her  separate  estate,  to  have  and  to  hold 
the  same  unto  her  and  her  heirs  forever,  with 
fnll  power  to  sell  and  dispose  of  the  same  at 
any  time  she  might  think  best  It  does  not 
give  the  land  to  her  and  the  heirs  of  her 
body,  which  would  mean,  if  such  were  the 
words  of  the  will,  that  the  testator  Intended 
to  give  his  daughter  a  life  estate  only,  with 
remainder  to  the  heirs  of  her  Iwdy.  The  will 
gives  her  "full  power  to  sell  and  dispose  of 
the  same  at  any  time  she  may  think  best" 
and  this  power  necessarily  carried  with  It  a 
full  property  interest  In  the  land. 

In  Comwell  v.  Orton,  126  Mo.  355,  27  8.  W. 
536,  it  la  said:  "There  are  also  weil-estab- 
llshed  rules  of  construction,  in  ascertaining 
whether  the  estate  granted  to  the  first  taker 
ia  an  absolute  fee  simple,  or  only  an  estate 
for  life.  'It  has  always  been  held  that  an 
absolute  power  of  disposition  over  property 
conferred  by  will,  not  controlled  by  any  pro- 
vision or  limitation,  amounted  to  an  absolute 
gift  of  the  property.  A  power  to  dispose  of  a 
thing  as  one  pleases  must  necessarily  carry 
along  with  it  a  full  property  In  it'  Rubey  T. 
Bamett,  12  Mo.  5,  49  Am.  Dec.  112 ;  Norcum 
T.  D'Oench,  17  Mo.  98;  Greoi  v.  Sutton,  60 
Mo.  186;  Tremmel  v.  Eleiboldt  75  Mo.  255." 
See,  also.  Cook  v.  Couch,  supra. 

Nor  do  the  words  "the  proceeds  of  sale  to 
be  Invested,  If  she  desire  It,  in  other  prop- 
erty to  l>e  conveyed  to  her  and  the  heirs  of 
her  body"  militate  against  anything  we  have 
said,  bat  simply  left  it  discretionary  with  her 
to  sell  the  land  and  Invest  the  proceeds  of 
sale  in  other  property  to  be  conveyed  to  her 
and  the  heirs  of  her  body.  This  provision  did 
not  restrict  or  limit  her  power  of  disposai  as 
owner  of  tlie  f^  and,  having  exercised  that 


power,  her  children  have  no  Interest  whatever 
in  the  land. 

In  Roberts  v.  Cnune,  173  Mo.  572,  73  S.  W. 
662,  was  involved  the  construction  of  a  clause 
in  a  will  by  which  the  testator  gave  and  de- 
vised to  his  daughter,  Mary  I.  Roberts,  and 
her  heirs,  all  the  real  estate  that  he  then  own- 
ed, upon  conditions  specified  in  the  will;  and 
it  was  held  that  the  will  devised  the  fee,  not 
a  life  estate  merely,  to  the  daughter,  and  a 
sale  by  her  and  her  husband  conveyed  the  ti- 
tle, notwithstanding  the  subsequent  conditions 
in  the  wUi.  If,  as  contended  by  plaintiffs, 
the  will  only  vested  a  life  estate  in  the  land 
in  controversy  In  Mrs.  Tisdale,  then  we  agree 
that  the  power  given  her  to  sell  and  dispose 
of  the  same  did  not  enlarge  the  estate  devis- 
ed to  an  estate  in  fee.  Lewis  v.  Pitman,  101 
Mo.  281,  14  8.  W.  52;  Evans  v.  Folks,  135 
Mo.  397,  87  S.  W.  126;  Grace  v.  Perir,  197 
Mo.  550,  95  S.  W.  875.  But  that  Is  not  this 
case.  Here  an  estate  In  fee  is  vested  by  the 
will  In  Mrs.  Tisdale,  and  as  Incident  thereto 
the  power  to  sell  and  dispose  of  the  land  as 
she  might  see  fit  Besides,  such  power  is  ex- 
pressly conferred  upon  her  by  the  will.  More- 
over, as  the  devise  of  the  estate  was  general, 
except  that  it  was  a  separate  estate,  with  a 
power  of  disposition  over  It  in  the  devisee, 
that  carried  the  fee.  Green  v.  Sutton,  50  Mo. 
186;   Lewis  t.  Pitman,  supra. 

In  Evans  v.  Folks,  supra.  It  Is  said:  "Where 
there  is  a  general  devise,  without  any  speci- 
fication of  the  Interest  devised,  and  an  abso- 
lute power  of  disposal  is  conferred  by  the 
will,  the  devisee  takes  the  fee,  and  may  dis- 
pose of  the  estate  at  his  or  her  pleasiure;" 
citing  Green  v.  Sutton,  supra,  and  Jackson  v. 
Robins,  16  Johns.  (N.  T.)  537.  See,  also,  Grace 
V.  Perry,  supra,  and  Roth  v.  Rauschenbusch, 
173  Mo.  582,  73  8.  W.  664,  61  L.  R.  A.  455.  It 
is  now  well  settled  that  a  conveyance  which 
confers  an  absolute  power  of  disposition  cre- 
ates a  fee-simple  estate  in  the  grantee,  if  by 
deed,  or  in  the  devisee,  if  by  will.  In  the  ab- 
sence of  an  expressed  Intention  to  devise  a 
life  estate  only. 

Plaintiffs  also  contend  that  the  power  to 
sell  and  dispose  of  given  in  the  will  to  Mrs. 
Tisdale  did  not  give  her  the  power  to  mort- 
gage the  land  In  question;  but  as  we  have 
said,  under  the  general  devise  by  which  she 
was  given  the  land  in  fee,  she  bad  the  power 
of  disposition,  and  the  additional  words,  "with 
full  power  to  sell  and  dispose  of  the  same  at 
any  time  she  may  think  best,"  in  no  way 
limited  or  restricted  that  power.  An  estate 
In  fee  having  vested  in  Mrs.  Tisdale  by  the 
general  clause  in  the  will.  It  cannot  be  cut 
down  to  a  less  estate  by  subsequent  or  ambig- 
uous words.  Inferential  in  their  intent  So 
that  whether  Mrs.  Tisdale  took  the  fee  to 
the  land  under  the  general  provision  of  the 
will  (as  we  think  she  did),  or  under  that  pro- 
vision In  connection  with  the  added  power  of 
disposal,  she  took  it  in  fee,  and  had  the  right 
to  dispose  of  the  same  as  ahe  saw  fit  and« 
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having  exercised  that  right,  she  Is  not  entitled 
to  recoTer  In  this  case. 

Our  conclusion  Is  that  the  judgment  should 
be  affirmed.    It  Is  so  ordered.    All  concur. 


WAIiKER  T.  MIIXS  et  aL 

(Sopreme  Court  of  Missouri,  Division  No.   1. 

Feb.  26,  1908.     Rehearing  Denied 

April   1.   1908.) 

1.  Taxation— Tax  Sai.e— Persons  who  kat 
Purchase— Attornets. 

Ad  attorney  for  a  tax  collector  at  the  time 
tax  proceedings  are  begun  but  not  really  attor- 
ney for  the  tax  collector  in  office  at  the  time  of 
a  tax  sale  may  become  purchaser  of  the  prop; 
erty  at  the  tax  sale. 

[Ed.  Note.— For  rases  in  point,  see  Gent  Dig. 
vol.  45.  Taxation,  M  1357-1362.] 

2.  Execution  —  Sai.e  —  SsTTiNa  Aside  — 
Grounds. 

Where  there  is  gross  inadequacy  of  price, 
coupled  with  some  evidence  of  fraud  or  nnfair- 
neis,  an  execution  sale  may  be  set  aside. 
8.  Taxation— Tax    Sai.E8— Settino    Asidk— 

Pleading. 

In  an  action  to  declare  title  to  city  lots  In 
which  plaintiff  relies  upon  a  purchase  at  a  tax 
•ale,  the  defense  of  inadequate  consideration  and 
unfairness  in  the  sale  cannot  be  urged  where  not 
pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  t  1385.] 

i.  Same— EsTOPPBi,. 

Where  a  party  claims  a  Jnd^nnent  to  be  void 
on  the  ground  of  nonservice  of  defendants  in 
-such  Judgment,  and  having  actual  notice  of  the 
sale  of  die  property  under  such  judgment  stops 
the  sale,  and  gives  notice  that  the  sale  is  void 
by  reason  of  the  nonservice  of  the  defendants. 
he  is  estopped  to  set  aside  the  sale  on  the  ground 
of  the  Inadequacy  of  the  price  received,  since 
the  Inadequacy  of  the  price  was  due  to  his  own 
act. 

B.  Same  —  Description  o»  PsorERTT  —  Tttle 
•OF  Purchaser. 

Although  a  Judgment  in  a  tax  suit  Is  not 
against  each  tract  separately  for  the  amount 
due  on  each,  and  is  for  that  reason  erroneous,  it 
is  not  void,  and  having  been  rendered  by  a  court 
having  jurisdiction  of  the  subject-matter,  the 
title  at  a  purchaser  of  property  bought  at  ex- 
ecution sale  under  such  Judgment  is  not  affect- 
ed by  such  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig 
vol.  45,  Taxation,  fS  1470-1474.] 
ft  Same— Process— ElFFECT  of  Nonservice. 

A  Judgment  in  a  statutory  suit  for  taxes, 
brought  against  several  defendants,  may  be  va- 
cated as  to  one  and  stand  good  as  to  the  rest, 
and  where  two  defendants  in  such  a  suit  are 
served  with  process  but  the  third  defendant  is 
not.  the  former  cannot  complain  of  the  nonserv- 
ice on  the  latter. 

7.  Same— Nature  of  Judgment. 

A  judgment  in  a  statutory  suit  for  taxes  is 
strictly  against  the  property,  and  does  not  bind 
the  parties  further  than  it  may  affect  their  in- 
terest In  the  property  itself,  yet,  unless  one  hav- 
ing an  interest  in  the  land  is  made  a  party  to 
the  suit,  his  interest  is  not  affected  by  the  judg- 
ment. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  1310.] 

8.  SAMS-njDDOUBNT— COIXATBRAI.  ATTACK. 

Where,  in  a  statutory  suit  for  taxes,  one 
of  the  defendants  is  not  served  with  procoss,  but 
waives  the  service,  in  writing,  on  the  petition  in- 
stead of  the  summons  attached  thereto,  the 
method  of  waiver  is  an  irregularity  only,  and 


does  not  subject  the  Judgment  to  collateral  at- 
tack either  by  the  defendants  who  were  served 
with  process  or  by  the  defendant  making  waiver. 
[Bd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  45,  Taxation,  {  1816.] 

Appeal  from  Circuit  Coart,  Oreene  County ; 
Jas.  T.  Neville,  Judge. 

Suit  by  Len  Walker  against  F.  T.  Mills  and 
others  to  Qulet  title  to  city  lots.  From  a 
decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

John  Sduiook,  for  app^ants.  W.  D.  Tat- 
low,  for  respondent 

GRAVES,  J.  Action  nnder  section  660^ 
Rev.  St  1899  (Ann.  St  1906,  p.  667),  to  de- 
clare title  to  two  lots  In  the  city  of  Spring- 
field. Petition  In  the  usual  form.  Separate 
answer  by  defendant  Mills  Is  first  a  general 
denial.  Secondly,  It  is  claimed  that  the  ap- 
pealing defendant.  Mills,  Is  the  holder  of,  or 
beneficiary  in,  a  deed  of  trust  on  said  prop- 
erty which  was  given  by  one  Don  Reaves  In 
1899,  and  which  has  not  been  satisfied  and 
that  the  said  Reaves  was  the  owner  of  the 
Iwts.  Thirdly,  It  Is  averred  that  plaintiff 
procured  his  pretended  title  In  a  certain  tax 
proceeding  by  the  Collector  of  Greene  County 
▼.  F.  T.  Mills,  T.  J.  Delaney,  and  Don  Reaves, 
In  which  plaintifT  was  tax  attorney  represent- 
ing the  collector ;  the  remainder  of  the  third 
count  and  the  fourth  count  is  In  this  lan- 
guage :  "That  said  Judgment  was  and  is  void 
and  of  no  effect  because  this  court  never  had 
nor  acquired  Jurisdiction  of  said  defendants 
to  render  said  Judgment  by  reason  of  the 
failure  to  serve  process  upon  said  defendants 
as  by  law  required,  and  because  said  Judg- 
ment does  not  recite  the  amount  of  taxes  and 
Interest  due  upon  each  of  the  lots.  For  fur- 
ther answer  defendant  says  that  he  tendered 
and  offered  to  pay  said  taxes  and  costs  of 
said  tax  suit  prior  to  the  date  of  said  Judg- 
ment, all  of  which  facts  were  well  known  to 
plaintiff  prior  to  said  tax  sale."  The  other 
two  defendants  filed  no  answer.  Reply  was 
general  denial.  Upon  a  trial  the  defendant 
Mills  requested  by  proper  motion  a  finding  of 
facts,  which  was  made  by  the  court  as  fol- 
lows :  "On  February  28, 1900,  the  collector  of 
revenue  for  Greene  county  filed  suit  against 
defendants  Mills,  Delaney,  and  Don  Reaves 
for  taxes  on  the  property  In  controversy; 
June  18,  1901,  summons  Issued  against  all ; 
Mills  and  Delaney  were  served,  Reaves  was 
not  The  summons  was  returned  before  the 
return  day  Reaves  'not  found.*  Publication 
was  afterwards  ordered  to  the  September, 
1902,  term  for  Reaves.  Same  was  duly  pub- 
lished. Afterwards  and  before  Judgment 
Reaves  wrote  on  the  petition  the  following 
attempted  waiver  of  process  and  service:  'I 
hereby  waive  the  Issuance  of  summons  In  the 
above-entitled  cause,  and  accept  service  here- 
of. Don  Reaves,  Defendant'  Judgment  was 
afterwards  rendered  and  the  land  sold  la 
bulk,  but  for  less  than  the  amount  of  taxes. 
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MlUs  was  all  of  tbe  time  the  real  owner  and 
In  possession  of  the  property,  having  taken 
possession  as  such  by  consent  of  Reaves. 
Plalntltr  bonght  at  the  sale.  I  hold  the  pro- 
ceedings valid  as  against  Mills,  and  that 
plaintiff  la  the  legal  owner  by  virtue  of  said 
purchase.  Default  as  to  Reaves."  Then  fol- 
lows the  Judgment  which  Is  elaborately  writ- 
ten and  contains  therein  a  more  explicit  find- 
ing of  facts,  than  the  one  made  by  the  court 
hereinabove  set  out  Defendant's  motion  for 
new  trial  having  been  overruled  he  duly  per- 
fected his  appeal.  Further  statement  of  the 
facts  will  be  given  In  the  disposition  of  the 
points  made. 

1.  It  appeared  from  the  evidence  that  the 
plaintiff  was  attorney  for  the  collector  at 
the  time  the  tax  proceeding  was  begun,  but 
was  not  really  tax  attorney  for  the  collector 
in  office  at  the  time  of  the  sale,  ilo  had 
however  looked  after  ail  the  cases  brought  by 
him  while  acting  for  tbe  collector  who  ap- 
pointed him  and  this  case  with  the  others. 
Defendant  contends  that  the  attorney  for 
the  collector  has  no  right  to  purchase  at  a 
tax  sale.  There  are  many  respectable  and 
forceful  cases  holding  that  a  public  officer 
whose  duty  It  Is  to  collect  taxes  cannot  pur- 
diase  at  such  sale.  Such,  however,  la  not 
the  rule  in  Missouri.  Walcott  et  al.  v.  Hand, 
122  Mo.  621.  27  8.  W.  331 ;  Turner  v.  GreRory, 
151  Mo.,  loc.  clt  106,  62  8.  W.  286.  In  the 
latter  case  this  court  said:  "As  to  the  other 
contention  that  the  sherlflTs  deed  to  Oscar 
Reeder  was  void  because  Reeder  was  the  col- 
lector who  brought  the  suit,  we  have  ruled 
otherwise  In  Walcott  v.  Hand,  122  Mo.  621, 
27  S.  W.  331,  to  which  we  still  adhere."  If 
tlie  collector  can  purchase  at  such  sale,  tliere 
is  no  good  reason  to  assign  why  his  attorney 
could  not  likewise  purchase.  There  wds  no 
Issue  of  fraud,  collusion,  or  anything  of  that 
character  charged  in  tbe  answer;  so  that, 
upon  the  single  question  of  tbe  right  of  tbe 
plaintiff  to  purchase  at  the  tax  sale,  under 
our  cases  we  must  bold  that  he  had  such 
right,  and  this  contention  is  ruled  against  de- 
fendant 

2.  It  is  next  urged  that  there  is  inadequacy 
of  price  In  such  sale,  and  that  this,  wbeu  cou- 
pled with  slight  additional  facts,  will  author- 
ize tlie  court  to  set  aside  a  sale.  It  Is  true 
that  where  there  Is  a  gross  inadequacy  of 
price,  coupled  with  some  evidence  of  fraud 
or  unfairness  an  execution  stile  may  be  set 
aside  nnder  the  authorities  in  this  and  other 
states.  It  would  be  sufficient  for  this  conten- 
tion to  say  that  the  answer  In  this  case  nei- 
ther pleads  inadequacy  of  price  nor  fraud, 
collusion,  or  unfairness.  There  Is  not  a  word 
in  tbe  answer  that  would  authorize  a  court 
to  enter  a  judgment  upon  such  question,  if 
wc  recognize  the  rule  that  the  judgment  must 
accord  with  the  Issues  made  by  the  pleadings. 
But  beyond  this  there  Is  no  evidence  in  this 
record  that  would  authorize  such  action  up- 
on the  part  of  tbe  trial  court    The  evidence 


shows  that  after  the  sale  was  b^nn  tbe 
plaintiff  and  the  sheriff  stopped  the  sale  un- 
til an  attorney  for  defendant  Mills  could  look 
up  and  talk  to  Mills,  and  that  such  attorney 
did  notify  Mills  of  the  pending  sale,  and  that 
Mills  directed  him  to  give  notice  that  the  sale 
would  be  void  because  the  judgment  was  void, 
wlilch  notice  was  given,  after  which  the  sale 
proceeded.  Even  if  there  were  gross  Inade- 
quacy of  price  the  defendant  by  bis  conduct 
contributed  thereto.  In  addition  he  had  full 
personal  notice  of  the  sale  at  tbe  time  and 
prior  thereto  and  cannot  now  complain.  This 
point  is  ruled  against  defendant 

8.  Another  contention  Is  that  the  judgment 
for  taxes  should  have  been  for  a  specific 
amount  against  each  of  the  two  lots  involved, 
and  should  have  stated  the  amount  recovered 
for  each  of  the  two  years  therein  sued  for 
and  adjudged.  This  exact  question  was  fully 
answered  by  Brace,  J.,  for  this  court  in  case 
of  Jones  V.  DriskiU,  94  Mo.,  ioc.  clt  109,  7  S. 
W.  114,  and  we  are  satisfied  with  the  ruling 
there  made.  Judge  Brace  said:  "The  remain- 
ing objection  to  tbe  validity  of  the  judg- 
ment tliat  the.  same  was  not  against  each 
tract  separately  for  the  amount  found  to  be 
due  on  such  tract,  is  answered  by  the  cases 
of  Gray  v.  Bowles,  74  Mo.  419,  and  Brown 
T.  Walker,  11  Mo.  App.  220,  Id..  85  Mo.  262; 
although  the  judgment  for  that  reason  may 
be  erroneous  and  subject  to  correction  on 
error  or  appeal,  it  is  not  void,  and,  having 
been  rendered  by  a  court  having  jurisdiction 
of  the  person  and  subject-matter,  the  title 
of  a  purchaser  of  property  bought  at  execu- 
tion sale  under  such  judgment  Is  not  affected 
by  such  error."  This  contention  is  therefore 
ruled  against  the  defendant 

4.  It  is  next  contended  that  the  tax  judg- 
ment is  void  because  there  was  no  proper 
service  upon  the  defendants.  When  boiled 
down  tbe  real  contention  is  that  defendant 
Reaves  had  not  been  served.  The  record 
shows  personal  service  upon  Mills  and  De- 
laney,  and  shows  that  the  summons  was  re- 
turned before  tbe  return  day  with  non  est 
as  to  Reaves,  and,  upon  this  non  est  return, 
order  of  publication  was  made  as  to  Reaves, 
who  was  In  fact  a  resident  of  Denver,  Colo. 
It  also  shows  that  after  the  publication  and 
before  the  term  at  which  judgment  was  tak- 
en Reaves  was  in  Springfield  upon  a  visit, 
and  while  there  signed  the  waiver  of  service 
set  out  In  the  finding  of  facts.  The  evidence 
conclusively  shows  that  in  1899  Reaves,  be- 
ing unable  to  further  pay  on  the  deed  of  trust 
held  by  Mills,  turned  the  property  over  to 
Mills,  and  that  Mills  thereupon  conditionally 
sold  It  to  A.  C.  McKnight  a  defendant  in  the 
present  case,  agreeing  to  make  him  a  war- 
ranty deed  when  he  had  paid  for  the  same, 
and  under  this  agreement  McKnight  had  paid, 
and  Mills  had  received,  about  $400  of  the 
agreed  price  of  $600.  Reeves  has  ever 
afterwards  acquiesced  In  Mills'  claim  of  own- 
ership, and  even  defaults  in  this  case. 
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As  to  how  Mills  came  into  possession  of 
the  property  Is  best  shown  by  his  admissions 
on  the  trial  and  to  McEnlgbt  with  whom 
he  had  a  conditional  contract  of  sale.  While 
on  the  stand  among  other  things,  he  said:  "Q. 
Now  Don  Reaves  turned  this  property  over 
to  you  In  18997  A.  Yes,  sir.  Q.  In  1899?  A. 
No.  Q.  Well,  before  you  turned  It  over  to  Mr. 
McKnlght?  A.  He  turned  It  over  perhaps 
In  1898.  Q.  Now  what  was  the  agreement 
at  the  time  he  turned  It  over  to  you?  A.  Oh, 
he  Just  simply  says,  'I  can't  pay;  take  the 
property.'  Q.  Under  the  deed  of  trust?  A. 
Yes.  Q.  He  was  to  give  you  a  deed?  A. 
I  says  I  would  rather  have  it  that  way.  Q. 
Did  he  give  you  a  deed  at  that  time  for  the 
property?  A.  No,  sir.  Q.  He  gave  you  pos- 
session of  the  property  under  your  deed  of 
trust?  A.  Yes."  McKnigbt  as  a  witness 
said:  "Q.  He  told  you  about  the  Don  Reaves 
incumbrance,  and  you  talked  about  the  ex- 
pense of  foreclosing  the  deed  of  trust  and 
getting  title?  A.  No;  he  said  Don  Reaves 
had  turned  the  title  over  to  him,  and  every- 
thing was  In  his  hands,  and  that  that  was  all 
right,  and  I  told  him  that  I  would  like  to 
have  it  80  he  could  make  me  oat  the  deed  to 
the  place  and  make  out  my  notes,  and  be  said 
It  wasn't  necessary  to  go  to  all  that  expense, 
and  I  told  him  something  might  happen,  and 
I  says  I  would  rather  have  It  that  way.  Q. 
What  did  he  tell  you  about  the  Reaves  deed  of 
trust,  about  the  amount  of  it?  A.  He  told  me 
that  was  all  settled;  that  Don  Reaves  had 
turned  it  over  to  him.  Q.  What  did  he  tell 
you  about  the  amount  of  the  incumbrance? 
A.  He  didn't  tell  me  anything  about  any  In- 
cumbrance. Q.  Then  you  went  into  posses- 
sion in  March,  1899?    A.  Yes,  sir." 

The  evidence  also  discloses  default  as  to 
the  deed  of  trust  long  prior  to  the  time  the 
property  was  turned  over  by  Reaves  with 
the  statement,  "I  cannot  pay;  take  the 
property."  Mills  then  and  there  took  posses- 
sion and  afterwards  made  the  conditional  sale 
to  McKnight — ^1.  e.,  that  if  he  would  pay  In- 
terest and  taxes  and  $600  he  would  make 
him  a  warranty  deed  upon  such  payment 
The  legal  title  at  the  making  of  the  deed  of 
trust  was  vested  In  Delaney.  Schanewerk  v. 
Hoberecht,  117  Mo.  22,  22  S.  W.  9^,  38  Am. 
:St  Rep.  631 ;  Adams  v.  Carpenter,  187  Mo., 
loc.  dt  6S4,  86  S.  W.  445.  In  addition  to  this 
•we  have  the  property  actually  turned  over  to 
the  beneficiary  and  In  his  possession  long  be- 
fore the  service  of  process  upon  him  and  De- 
laney In  the  tax  proceeding.  These  two  par- 
ties were  legally  served,  and  whatever  In- 
terest they  had  passed  by  the  tax  sale  And 
this  although  there  was  no  valid  service  upon 
Reaves.  Such  a  Judgment  may  be  valid  as 
to  part  and  invalid  as  to  the  others.  The  pre- 
else  question  In  a  tax  judgment  was  con- 
sidered in  the  case  of  Neenan  v.  City  of  St. 
Joseph,  126  Mo.  89,  28  S.  W.  963,  wherein 
we  said :  "The  spirit  of  the  law  has  been 
greatly  changed  and  modified  by  the  Code, 


and  the  later  decisions  following  this  spirit 
have  reached  the  conclusion  that  a  Judgment 
is  not  to  be  regarded  as  an  entirety  in  the 
sense  of  not  being  amendable  or  subject  to 
correction  as  to  one  of  the  parties,  unless  the 
substantial  rights  of  the  others  would  be  in- 
juriously afFected  thereby.  State  ex  rel.  v. 
Tate,  109  Mo.  209,  18  S.  W.  1088,  32  Am.  St. 
Rep.  604,  and  cases  there  cited  and  review- 
ed; Bensleck  v.  Cook,  110  Mo.  183,  19  S.  W. 
642,  S3  Am.  St  Rep.  422.  That  we  take  to  be 
the  true  rule.  There  only  remains  for  de- 
termination In  this  case  the  question  whether 
the  other  defendants,  who  are  not  complain- 
ing, would  be  unfairly  prejudiced  by  vacating 
the  Judgment  as  to  the  minor  defendant  who 
is  complaining.  A  judgment  in  these  statu- 
tory suits  for  taxes  Is  strictly  one  against 
the  property  alone,  and  does  not  bind  the 
parties  further  than  It  may  affect  their  in- 
terest In  the  property  Itself.  Yet  unless  one 
having  an  Interest  In  the  land  is  made  a 
party  to  the  suit,  his  Interest  is  not  affected 
by  the  Judgment  Allen  v.  McCabe,  93  Mo. 
188,  6  S.  W.  62 ;  Williams  v.  Hudson,  93  Mo. 
624,  6  S.  W.  261.  The  only  effect  the  order 
vacating  the  Judgment  as  to  one  defendant 
oould  have  on  the  rights  of  the  other  defend- 
ants would  be  to  charge  the  entire  taxes  upon 
their  Interest  The  same  effect  would  result 
should  one  owner  be  entirely  omitted  from 
the  suit  and  Judgment  yet  the  Judgment  In 
that  case  would  be  good,  and  would  bind  the 
Interest  of  those  made  parties  for  the  entire 
tax.  Allen  v.  McCabe,  supra.  The  policy  of 
the  revenue  law  is  to  charge  the  land  and 
every  Interest  therein  with  the  delinquent 
taxes  and  not  to  look  to  the  owners,  person- 
ally, for  its  payment  It  leaves  the  owners, 
whose  interests  may  be  complicated,  to  adjust 
their  rights  for  themselves.  It  Is  the  duty  of 
each  owner,  as  between  himself  and  the  state, 
to  pay  the  taxes  charged  against  the  land, 
and  tb^  law  advises  him  that  a  neglect  of 
that  duty  will  render  his  Interest  subject  to 
sale  therefor.  Such  being  the  policy  as  well 
as  the  letter  of  the  statute,  we  are  unable  to 
see  that  the  other  defendants  can  complain, 
after  judgment  that  the  interest  of  one  of 
the  parties  was  not  bound  by  the  Judgment 
The  Judgment  as  amended,  would  only  re- 
quire what  the  law  before  judgment  required, 
viz.,  the  payment  of  the  tax  charge  upon  the 
land."  But  beyond  this  the  tax  Judgment 
went  against  Reaves  both  upon  the  order  of 
publication  and  the  walvw  of  service  herein- 
above described.  We  shall  not  discuss  the 
publication,  but  in  our  Judgment  the  acknowl- 
edgment of  service  made  tai  writing  on  the 
petition,  Instead  of  the  summons  attached 
thereto,  by  the  defendant  Reaves,  Is  only  an 
Irregularity,  and  would  not  subject  the  judg- 
ment to  collateral  attack,  even  by  Reaves. 
Ferryman  v.  State,  etc.,  8  Mo.  208.  In  this 
case  Reaves  not  only  acquiesced  In  the  tax 
Judgment  but  he  further  continued  to  ac-. 
qulesoe  therein   by   making  default  In  the 
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present  caae.  Mot  has  the  defendant  Mills, 
If  hla  Interests  have  legally  passed,  the  right 
to  Invoke  the  aid  of  the  courts  for  Reares. 
It  might  be  stated,  however,  that  whilst  the 
validity  of  the  service  upon  Reaves  is  square- 
ly raised  in  the  record,  as  first  above  Indicat- 
ed. It  is  not  pressed  in  the  able  brief  of 
•counsel,  but  seems  to  have  been  practically 
abandoned. 

B.  There  la  also  some  claim  made  that 
there  bad  been  a  payment  of  the  tax  Judg- 
ment by  Mills  prior  to  the  sale,  and  that 
Walker  had  knowledge  of  such  fact  This 
contention  la  not  borne  out  by  the  evidence. 
The  weight  of  the  evidence  la  otherwise. 

Upon  the  whole  thla  case  waa  fairly  tried 
and  determined.  The  judgment  la  therefore 
affirmed.    All  concur. 


MORAN  BOI/r  A  NUT  MFO.  CO.  v.  ST. 
LOUIS  CAR  CO. 

<Sapreine  Court  of  Missouri.   Division  No.  1. 

Feb.  26,  1908.     Rehearinic  Denied 

April   1.    1908.) 

1.  Appeal  —  Qttestionb  Not  PaKSEKTED  ij« 
Appeu.aiit's  Bbief— Revibw. 

A  question  not  presented  in  the  brief  of  ap- 
pellant will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Brror,  %%  3090-3096.1 

2.  Repobiiattor  o»  Ihstbujocnts— Geounds— 
Fbatto— Mistake. 

E<quity  may  reform  a  contract  which,  by 
reason  of  fraud  or  mistake,  does  not  txpreas  the 
real  agreement  between  the  parties. 

(£d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  f  80.] 

8.  SAjfE— Evidence— SmraiciBKCT. 

Where  a  witness  refused  to  state  positively 
that  a  written  contract  did  not  state  the  true 
agreement  of  the  parties  thereto,  and  only  stated 
that  he  believed  that  the  contract  was  otherwise 
and  stated  the  effect  thereof,  the  evidence  did 
not  Justify  a  reformation  of  tlie  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Reformation  of  Instruments,  |{  157, 
168.1 

4.  Same— BuBDBiT  qp  Proof. 

To  reform  a  written  contract  on  the  Rround 
of  mistake,  the  burden  of  proof  rests  on  the 
party  asserting  it,  and  he  must  establish  its 
existence  by  clear  and  convincinx  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  H  15^ 
15R1 

5.  Same— Weight  op  Evidence. 

In  the  absence  of  a  nreTranderanrr  of  evi- 
dence in  favor  of  the  contention  that  a  written 
contract  does  not  represent  the  true  agreement 
of  the  parties,  the  contract  must  stand  as  writ- 
ten, and  will  not  be  reformed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   42,   Reformation  of  Instruments,  M  154- 

isai 

<.  HviDETfCE  —  Paroi.  Evidence— CoHSTBiro- 
TION  op  liANaUAGE  OP  Wbittbn  Cortbact— 
Tecbnicai.  Terms. 

Oral  evidence  is  admissible  to  prove  the 
meaning  of  ^ords  nsed  In  a  (written  contract 
where  they  have  a  special  or  technical  meaning 
in  the  connection  in  which  they  are  used,  and 
where  it  ia  shown  that  the  parties  to  the  con- 


tract were  familiar  with  the  words  and  the 
sense  in  which  they  are  employed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence.  {§  2104-2106.1 

7.  Sales— CoNTBACTs — Constrtjction. 

A  written  order  for  goods  recited  "Enter 
order  for  1,000  net  ton  of  bar  Iron,"  at  a  price 
specified— "half  card  extra."  "Snecifications  to 
be  furnished  during  the  balance  of  the  year." 
The  order  was  accepted  in  writing.  The  evi- 
dence showed  that  the  words  "bar  Iron"  and 
"half  card  extra"  referred  to  a  certain  base 
size  and  nrlces  for  bar  iron.  The  words  "card 
extra"  referred  to  a  list  of  prices  stated  on  a 
card,  well  known  to  the  trade,  and  which  stated 
the  extra  charges  of  bar  iron,  which  was  above 
the  base  size,  and  the  words  "half  card  extra" 
meant  one-half  of  the  extra  charges  stated  on 
the  card  of  prices.  Held,  that  the  contract  in 
view  of  the  evidence  was  mutually  binding  on 
both  parties,  specifically  stating  the  quantity, 
kind,  and  price  of  the  goods  sold,  and  the  refusal 
of  the  buyer  to  specify  and  accept  the  goods  in 
conformity  with  the  contract  waa  a  breach 
thereof. 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  the  Moran  Bolt  &  Nut  Manufac- 
turing Company  against  the  St  I^ouls  Car 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  plaintifr  sued  the  defendant  In  the  cir- 
cuit court  of  the  city  of  St  Louis  to  recover 
some  110,000.  The  petition  contained  three 
counts.  The  first  was  predicated  upon  the  fol- 
lowing written  contract  whereby  the  defend- 
ant purchased  of  plaintiff  1,000  tons  of  bar 
iron,  to  wit:  "Order  No.  22,917.  St  Louis 
Car  Company,  St  Louis,  Mo.,  6/3/03.  To 
Moran  Bolt  &  Nut  Mfg.  Co.:  Please  fur- 
nish this  company  with  the  following  ma- 
terial and  ship  same  to .    Enter 

our  order  for  1,000  net  ton  of  bar  iron  at  $1.- 
70  per  100  lbs.,  f.  o.  b.,  our  works,  half  card 
extra.  No  charge  for  cutting  to  length  6  feet 
or  over.  Specifications  to  be  furnished  during 
the  balance  of  the  year.  Terms  30  days  net 
from  date  of  arrival  of  material.  Yours  very 
truly,  St  Louis  Car  Co.,  By  Abe  Cook,  Pur. 
Agt." 

Letter  of  acceptance:  "St  Louis,  June  10, 
1903.  St  Louis  Car  Company,  City — Gentle- 
men: We  are  pleased  to  acknowledge  receipt 
of  your  contract  of  June  3d  for  1,000  tons  bar 
Iron,  order  No.  22,917.  We  are  also  In  receipt 
of  your  order  No.  22,944,  for,  estimated,  98,- 
000  pounds  of  Iron.  We  forward  this  order  to 
the  mill  with  the  request  to  make  prompt 
shipment  Respectfully  yours,  Moran  Nut  & 
Bolt  Manufacturing  Co."  It  was  further  al- 
leged that  under  this  contract  plaintiff  deliv- 
ered to  defendant  a  total  amount  of  961,550 
pounds,  and  Judgment  was  sought  for  the  l>" 
ance  due  on  account  of  the  material  so  de- 
livered. 

The  second  count  was  for  damages  because 
of  the  failure  and  refusal  of  the  defendant  to 
specify,  accept  and  receive  the  balance  of  1,- 
038,450  pounds  of  bar  iron  covered  by  the 
above  contract  The  third  cotmt  was  for  a 
balance  due  on  account  of  bolts  and  nuts  sold 
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to  tbe  defendant.  The  defendant's  answer 
was  a  general  denial  and  a  cross-bill,  wherein 
It  set  up  that  on  the  3d  day  of  June,  1903,  it 
entered  Into  a  contract  with  the  plaintiff, 
which  as  written  was  of  the  purport  set  out 
lu  the  petition;  that  that  contract  was  ne- 
gotiated with  one  Fletcher  as  the  agent  of 
plaintiff,  and  that  thereafter  that  defendant 
delivered  to  the  plaintiff  certain  merchandise 
ing  the  agreement  between  plaintiff  and  de- 
fendant paid  for  everything  It  purchased  from 
plaintiff  except  the  sum  of  $3,171.38,  which 
was  tendered  to  plaintiff  on  the  9th  day  of 
February,  1904;  that  the  writing  constitut- 
ing the  agreement  between  plaintiff  and  de- 
fendant was  executed  on  behalf  of  the  defend- 
ant by  Abe  Cook,  who  was  the  purchasing 
agent  of  the  defendant,  and  tliat  he  had  no 
power  to  bind  the  defendant  by  any  such  con- 
tract, and  that  the  contract  set  out  in  that 
writing  was  not  the  agreement  which  was 
really  made  between  said  Cook  and  Fletcher, 
and  praying  that  the  written  contract  might 
be  reformed  In  order  to  conform  with  the  real 
agreement  made  so  as  to  read  as  follows: 
"Enter  our  ordefr  for  all  or  such  part  of  one 
thousand  net  tons  of  bar  iron  as  we  may  re- 
quire between  this  date  and  the  Slst  day  of 
December  of  the  current  year  at  |1.70  per  one 
hundred  pounds,  f.  o.  b.  our  works,  half  Iron 
card  extra.  No  charge  for  cutting  to  lengths 
of  five  feet  or  over.  Specifications  to  be  fur- 
nUibed,  as  such  iron  Is  required  during  the 
balance  of  the  year.  Terms,  thirty  days  net 
from  date  of  arrival  of  material."  The  reply 
was  a  general  denial.  Counsel  for  plaintiff 
has  made  a  correct,  terse  statement  of  the 
facts  of  the  case  as  disclosed  by  the  record, 
and  we  will  adopt  that  statement,  which  is 
substantially  as  follows: 

The  equitable  issues  growing  out  of  the  de- 
fendant's cross-bill  were  tried  by  the  court 
before  the  issues  arising  upon  the  plaintiff's 
petition  were  submitted  to  a  Jury.  On  the 
trial  of  the  issue  raised  by  the  defendant  In 
Its  prayer  for  the  reformation  of  the  written 
contract,  Abe  Cook  was  the  defendant's  only 
witness  In  chief.  He  testified  that  he  under- 
stood that  Mr.  Fletcher  was  acting  for  plain- 
tiff, and  his  Impression  was  that  Mr.  Fletcher 
told  him  that  defendant  was  not  to  be  requir- 
ed to  take  out  tbe  whole  amount  of  1,000  tons 
mentioned  in  this  contract,  but  that  he  had  to 
have  the  contract  in  that  shape  because  It  was 
the  customary  way  of  making  them  out.  He 
also  said  that  from  the  wording  of  the  con- 
tract he  thought  that  it  was  dictated  by  his 
assistant,  and  that  if  the  assistant  did  dictate 
it  then  he  must  have  gotten  the  instructions 
as  to  its  terms  from  the  witness.  The  orig- 
inal order  showed  that  it  had  first  been  ad- 
dressed to  John  Coles  &  Co.,  and  that  after- 
wards the  name  of  this  firm  bad  been  scratch- 
ed out  and  that  of  the  Moran  Bolt  &  Nut 
Manufacturing  Company  written  In.  Mr. 
Cook  was  ill  no  way  certain  as  to  his  con- 
versations with  Mr.  Fletcher.  The  plaintiff 
showed  that  Mr.  Fletcher  was  not  In  the  em- 


ploy of  the  plaintiff  but  was  a  broker  work- 
ing on  commission;  that  he  went  to  the  St 
Louis  Car  Company,  and  learning  that  they 
were  In  the  market  for  a  large  tonnage  of  iron 
Mr.  Cook  told  him  that  they  would  place  an 
order  for  500  tons.  Mr.  Fletcher  went  away, 
and  Inquired  and  came  back  to  Mr.  Cook  and 
told  him  that  he  could  not  place  the  order  for 
that  amount,  and  that  the  tonnage  would  have 
to  be  Increased.  Although  Mr.  Cook  demur- 
red about  giving  an  order  for  so  much  as  1,- 
000  tons,  yet  he  caused  an  order  addressed 
to  John  Coles  &  Co.  to  be  written,  ordering 
1,000  tons  at  |1.70.  John  Coles  &  Co.  were 
miUmen,  and  Mr.  Fletcher  took  it  to  them  and 
they  refused  It.  Other  mills  to  which  Mr. 
Fletcher  submitted  the  order  refused  to  fill  It, 
and  finally  he  took  it  to  Mr.  Gorman,  presi- 
dent of  plaintiff,  and  the  latter,  after  consid- 
ering the  matter,  told  Mr.  Fletcher  that  If  he 
would  go  back  to  the  car  company,  and  have 
the  order  changed  so  as  to  be  addressed  to 
plaintiff,  they  would  take  the  business  at  $1.- 
70.  The  market  price  at  that  time  for  that 
material  was  about  $1.80.  A  few  days  after 
that  defendant  called  plaintiff's  attention  to 
the  fact  that  that  order  had  not  been  accept-, 
ed  and  requested  Its  acceptance  in  writing, 
and  thereupon  Mr.  Gorman,  on  behalf  of 
plaintiff,  wrote  a  letter  formally  accepting  the 
order.  After  the  contract  was  executed,  the 
defendant  specified  out  nearly  500  tons  of  the 
material,  and  every  time  a  specification  was 
given  it  purported  to  be  at  "price  as  per  con- 
tract"; that  there  was  very  little  specified  out 
after  the  1st  of  August,  1903,  at  which  time 
the  price  of  iron  had  declined  considerably, 
towards  the  end  of  the  year  reaching  as  low 
a  point  as  $1.20.  During  the  fall  the  plaintiff 
on  numerous  occasions  called  the  defendant's 
attention  to  the  fact  that  they  were  not 
specifying  out  the  Iron  according  to  the  agree- 
ment, and  urging  upon  them  to  do  so,  and  in 
several  Instances  calling  their  attention  to  the 
exact  amount  still  remaining  to  be  specified 
before  December  31,  1903. 

The  court  found  against  the  defendant,  and 
refused  the  relief  asked  by  It  for  a  reforma- 
tion of  the  contract  Afterwards  the  cause 
came  on  for  trial  before  a  Jury  on  the  causes 
of  action  set  out  in  the  plaintiff's  petition. 
On  that  trial  the  only  real  matter  In  dispute 
was  the  second  count  of  the  petition,  and  on 
that  there  is  no  substantial  difference  be- 
tween the  witnesses  for  the  plaintiff  and 
those  of  the  defendant  The  evidence  of  all 
the  witnesses  was  to  the  effect  that  a  number 
of  years  ago  the  National  Association  of  Iron 
Manufacturers  got  together  and  agreed  upon 
what  was  known  as  a  "card."  This  card  gave 
a  base  price  for  bars  of  iron  within  certain 
specified  dimensions  for  the  various  shapes, 
and  a  small  extra  charge  per  100  pounds  for 
sizes  that  varied  from  the  specified  base  sizes. 
For  example,  all  bar  Iron  Is  manufactured  in 
lengths  of  about  16  feet,  but  of  all  various 
shapes,  such  as  round,  square,  flat,  and  oval. 
In  square  iron,  for  example,  all  pieces  of  di- 
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inoisioiis  between  1  Inch  square  and  1% 
inches  square  would  carry  the  base  price, 
which  depends  upon  the  market  value  of 
Iron.  Any  slse  of  square  Iron  exceeding  1% 
inches  square,  for  Instance,  would  carry  a 
small  extra  price  of,  say,  one-tenth  of  a  cent 
per  100  pounds.  This  extra  price  was  fixed 
and  was  specified  upon  the  card  and  was 
known  as  the  "card  extra."  So,  in  round 
iron  the  base  would  be  from  1  Inch  to  1'% 
inches  in  diameter,  and  in  the  same  way  this 
national  card  gave  the  limits  of  the  sizes  for 
the  "base"  for  all  the  shapes.  Anything  with- 
in the  limits  of  these  sizes— that  is  to  say, 
which,  where  base  bears  a  fixed  price,  for 
example,  under  the  contract  here  In  question, 
fl.70  per  100  pounds—and  anything  out- 
side of  the  base  sizes  carry  in  addition  to  the 
base  an  extra  designated  charge  per  100 
pounds  for  each  size  on  the  card,  and  in  the 
contract  between  the  parties  to  this  suit  these 
extra  sizes  if  specified  by  the  defendant  were 
to  carry  out  the  whole  "card  extra"  but  only 
one-half  of  the  extra  price  designated  on  the 
card.  The  evidence  also  showed  that  at  the 
time  this  contract  was  made,  to  wit,  June  3, 
1903,  the  plaintiff  had  in  its  warehouse  about 
1,000  tons  of  iron,  and  thereafter  made  con- 
tracts with  various  mills  for  iron  which  un- 
der those  c«mtractB  it  was  required  to  specify 
out  to  a  certain  extent  each  month,  and  some 
of  which  it  was  unable  to  specify  out  by  De- 
cember 31,  1003,  as  contracted,  because  of  the 
failure  of  the  defendant  to  accept  all  the 
iron  contracted  for  under  the  contract  here  in 
question.  By  specifying  out  is  meant  furnish- 
ing specifications  or  designations  of  the  kind 
of  iron  desired  for  delivery.  At  the  time  the 
contract  was  made  the  market  price  of  Iron — 
that  is  to  say,  the  base  for  iron  bars — ^was 
$1.80  or  $1.82^  per  100  pounds  at  St  Louis. 
Thereafter  the  price  declined  steadily  during 
the  balance  of  the  year  1908,  and  during  the 
late  spring  of  1904.  In  the  fall  of  1003,  when 
the  price  of  iron  had  gotten  down  to  about 
$1.35,  tbe  defendant  purchased  Iron  of  the 
same  character  as  that  covered  by  its  con- 
tract with  plaintiff  from  concerns  other  than 
plaintifr.  On  the  31st  of  December,  1903,  the 
market  price  of  iron  delivered  at  the  defend- 
ant's work  and  under  the  terms  set  forth 
in  tbe  contract  in  question  was  $1.20  or  $1.25. 
Towards  the  end  of  the  year  plaintiff  on  nu- 
merous occasions  wrote  and  sent  to  defend- 
ant, requesting  it  to  specify  out  Iron  under 
Its  contract,  and  calling  its  attention  in  sev- 
eral communications  to  the  exact  amount 
still  remaining  to  be  specified  before  Decem- 
ber 81,  1903.  The  iron  was  sold  by  Mr. 
Fletcher  on  commission  basis  and  plaintiff 
paid  him  before  the  end  of  the  year  a  total 
commission  of  $250,  or  25  cents  a  ton.  Be- 
tween June  8,  1903,  and  December  31,  1903, 
the  total  amount  of  iron  specified  out  by  the 
defendant  and  received  by  it  under  the  con- 
tract in  question  was  961,550  pounds  out  of 
the  total  amount  of  2,000,000  pounds  covered 

lOe  8.W.--4 


by  the  contract  In  February,  1904,  tbe  de- 
fendant tendered  to  plaintiff  a  check  for 
$3,171.38  in  full  of  all  amounts  due  plaintiff. 
This  check  plaintiff  returned  since  it  simply 
covered  the  amount  due  for  all  the  material 
received  by  the  defendant  under  the  contract, 
and  also  for  all  bolts  and  nuts  purchased  by 
It  during  that  time,  but  did  not  cover  the  loss 
sustained  by  plaintiff  on  account  of  the  fail- 
ure of  the  defendant  to  accept  all  the  Iron 
contracted  for.  During  the  time  the  contract 
was  in  existence,  the  defendant  paid  to  plain- 
tiff at  different  times  various  sums  of  money, 
all  of  which  were  credited  to  the  defendant 
as  a  general  credit  without  specifying  any 
particular  account  to  which  they  should  be 
applied,  and  the  amount  of  the  check  tender- 
ed plaintiff  was  the  balance  then  due  plain- 
tiff on  the  cause  of  action  mentioned  In  tbe 
first  and  third  counts  of  the  petition,  after 
giving  defendant  credit  for  all  sums  which 
it  bad  paid.  The  court  Instructed  the  jury 
that  they  might  apply  the  cash  payments 
made  by  the  defendant  to  the  first  and  third 
counts  of  tbe  petition  in  such  proportion  as 
they  thought  proper  from  the  evidence.  The 
court  then  instructed  the  Jury  as  follows: 

"No.  1.  The  court  instructs  the  Jury  that 
the  writen  order  numbered  22,917,  given  by  de- 
fendant to  the  plaintiff,  together  with  plaln- 
tUTs  letter  of  June  10,  1904,  constituted  a 
contract  whereby  the  defendant  became  ob- 
ligated and  bound  to  accept  from  plaintiff 
one  thousand  net  tons  of  bar  iron  according 
to  specifications  to  be  furnished  by  defend- 
ant to  plaintiff  during  the  time  between  June 
3,  1903,  and  December  31,  1903,  to  be  paid 
for  by  defendant  at  the  rate  of  $1.70  for  each 
one  hundred  pounds  delivered  at  defendant's 
works,  with  extra  prices  known'  to  the  trade 
as  half  iron  card  extra.  In  addition  to  said 
price  of  $1.70,  and  defendant  to  make  no 
charge  for  cutting  said  bar  Iron  into  lengths 
specified. 

"No.  2.  The  court  instructs  the  jury  that 
in  the  first  count  of  the  plaintiff's  petition  It 
sues  for  $16,981.77  as  the  contract  price  of 
961,550  pounds  of  bar  iron  sold  and  delivered 
to  defendant  under  the  contract  mentioned 
in  tbe  first  Instruction  given  you,  and  if  you 
believe  from  the  evidence  that  the  plaintiff 
under  said  contract  delivered  to  the  defend- 
ant, according  to  specifications  furnished  It, 
certain  bar  iron,  then  you  will  find  in  favor 
of  the  plaintiff  and  against  the  defendant 
on  the  first  count  of  plaintiff's  petition,  for 
the  amount  due  plaintiff  at  the  prices  named 
in  said  contract  as  set  forth  in  instruction 
No.  1  for  whatever  amount  of  bar  Iron  the 
plaintiff  so  delivered  to  tbe  defendant  under 
said  contract  less  such  sums  as  have  been 
paid  by  the  defendant  to  the  plaintiff,  and 
credited  on  said  account,  or  which  tbe  Jury 
under  the  other  instructions  given  you  credit 
thereon,  and  to  the  amount.  If  any,  thus 
found,  you  will  add  interest  at  the  rate  of 
six  per  cent  per  annum  from  the  date  plain- 
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tiff  made  demand  on  defendant  for  the 
amount,  if  any,  so  due  It,  if  you  find  from  tlie 
evidence  such  demand  was  made,  up  to  the 
preeent  day,  and  if  from  the  evidence  yon 
cannot  determine  the  date  of  Bucti  demand, 
if  any  was  made,  ttien  yon  will  allow  said 
Interest  from  tlie  date  of  the  bringing  of  tliis 
suit,  viz.,  February  17,  1904. 

"No.  3.  The  court  inatructs  the  Jury  that 
in  the  second  count  of  tlie  plaintiff's  peti- 
tion the  plaintiff  sues  the  defendant  for  loss 
alleged  to  have  been  sustained  by  plaintiff 
because  of  the  alleged  failure  of  defendant  to 
specify  and  accept  under  the  contract  men- 
tioned in  the  first  instruction  the  whole 
amount  of  said  one  thousand  net  tons  of  bar 
iron,  and  if  the  Jury  believe  from  the  evi- 
dence that  during  the  time  between  June  3, 
1903,  and  December  31,  1903,  inclusive,  the 
defendant  refused  to  furnish  speciflcatlons 
for  the  total  amount  of  said  one  thousand 
net  tons  of  iron  and  had  not  received  said 
amount  from  the  plaintiff  as  provided  in  said 
contract,  then  the  Jury  will  find  in  favor  of 
the  plaintiff  and  against  the  defendant  on  the 
second  count  of  the  petition  and  assess  the 
plaintiff's  damages  thereon  at  such  a. sum  as 
the  jury  believe  from  the  evidence  is  the  dif- 
ference In  value  for  the  amount  of  iron  which 
the  defendant  so  refused  to  specify  and  ac- 
cept under  said  contract  between  the  price 
mentioned  in  said  contract  and  the  reason- 
able market  value  of  such  bar  iron  on  the 
3l8t  day  of  December,  I9a3,  if  delivered  and 
manufactured  in  the  manner  provided  in  said 
contract 

"No.  4.  The  court  Instructs  the  Jury  tliat 
in  the  third  count  of  the  plalntifiTs  petition 
the  plaintiff  sues  the  defendant  for  |3,514.- 
84  as  the  value  of  certain  I>olts  and  nuts  al- 
leged by  plaintiff  to  have  been  sold  by  it  to 
defendant,  and  set  forth  In  the  itemized  ac- 
count attached  to  the  petition  and  marked 
'Exhibit  B';  and  if  you  believe  from  the 
evidence  that  the  plaintiff  sold  and  deliv- 
ered to  the  defendant  said  nuts  and  bolts  or 
any  part  thereof,  then  you  will  find  In  favor 
of  the  plaintiff  for  the  value  of  such  nuts  and 
bolts  So  sold  and  delivered  to  the  plaintiff, 
less  such  sums,  if  any,  as  have  been  paid  by 
plaintiff  to  defendant,  and  have  t>een  applied 
on  said  account,  or  which  the  Jury  under  oth- 
er instructions  given  you  shall  apply  thereon, 
and  to  the  amount,  if  any,  thus  found  you 
win  add  Interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  date  plaintiff  made  de- 
mand on  defendant  for  the  amount,  if  any, 
so  due  it,  if  you  find  from  the  evidence  such 
demand  was  made,  up  to  the  present  day, 
and  If  from  the  evidence  you  cannot  deter- 
mine the  date  of  such  demand.  If  any  was 
made,  then  you  will  allow  said  Interest  from 
the  date  of  the  bringing  of  this  suit,  viz., 
February  17,  1904. 

"No.  5.  The  court  Instructs  the  Jury  that 
If  you  believe  from  the  evidence  that  between 
the  3d  of  June,  1903,  and  the  31st  of  De- 
cember, 1903,  the  defendant  paid  to  the  plain- 


tiff various  sums  of  money  without  specify- 
ing to  wliat  the  sums  so  paid  should  be  ap- 
plied, and  that  the  plaintiff  at  the  time  it 
received  said  various  payments  did  not  ap- 
ply same  to  any  particular  Item  or  account, 
then  the  Jury  may  distribute  as  credits  the 
total  amount  of  money  so  paid  hv  defendant 
to  plaintiff  during  said  time,  l>etween  the 
causes  of  action  set  forth  in  the  first  and 
third  counts  of  plalntifTs  i>etition  in  such 
proportion  as  the  Jury  from  the  evidence  may 
think  proper.  And  the  court  further  in- 
structs the  Jury  that  the  plaintiff  admits  that 
the  total  amount  it  received  from  the  defend- 
ant on  account  of  the  matters  alleged  In  the 
first  and  third  counts  of  plaintiff's  petition  is 
the  total  sum  of  seventeen  thousand  three 
hundred  and  twenty-five  dollars  and  twenty- 
three  cents. 

"No.  6.  The  court  further  instructs  the  Ju- 
ry that  they  should  in  their  verdict  make  a 
separate  finding  on  each  count  of  the  plain- 
tiff's petition,  and  if  on  any  account  your 
finding  includes  interest,  you  should  calcu- 
late the  amount  of  the  Interest  and  add  to  It 
the  sum  upon  which  the  Interest  is  calculated 
and  render  your  verdict  on  such  count  for  the 
total  of  both. 

"No.  7.  The  court  instructs  the  Jury  that 
nine  of  your  number  have  the  power  to  find 
and  return  a  verdict,  and  If  less  than  the 
whole  of  your  number,  but  as  many  as  nine, 
agree  upon  a  verdict,  the  same  should  be  re- 
turned as  the  verdict  of  the  jury.  In  which 
event  all  of  the  Jurors  who  concur  in  such 
verdict  sliall  sign  the  same.  If,  however,  all 
of  the  Jurors  concur  in  the  verdict,  your  fore- 
man alone  may  sign  It"  . 

To  the  giving  of  which  said  Instructions,  as 
each  and  every  thereof  was  gl'fen  to  the  Jury, 
the  defendant  at  the  time  objected  because 
such  instructions  were  irregular.  Illegal,  and 
not  proper  instructions  under  the  issues  Join- 
ed in  this  case;  which  said  objection  was 
overruled  by  the  court,  and  to  which  action 
of  the  court  the  defendant  at  the  time  except- 
ed. Thereupon  the  defendant  requested  the 
court  to  give  the  jury  the  following  instruc. 
tlon,  which  the  court  refused,  and  the  defend- 
ant duly  saved  its  exceptions:  "The  court 
instructs  the  Jury  that  under  the  pleadings 
and  evidence  the  plaintiff  is  not  entitled  to 
recover  upon  either  the  first  or  second  coimts 
of  the  petition,  and  they  will  accordingly  re- 
turn a  verdict  in  favor  of  the  defendant  up- 
on both  the  first  and  second  counts  of  the 
petition."  The  case  t>elng  then  submitted,  a 
verdict  was  rendered  against  the  defendant 
for  the  sum  of  $182.43  on  the  first  count, 
$4,673.03  on  the  second  count,  and  $3,193.50 
on  the  third  count;  or  $8,048.96.  After  un- 
availing motions  In  arrest  and  for  new  trial, 
this  appeal  was  allowed. 

W.  E.  Fisse,  for  appellant  Elnealy  & 
Elnealy,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).    1.  While  the  defendant  pleads  In  Its 
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answer  that  Aim  Cook,  tlie  person  who  sigued 
the  contract  of  purchase  sued  on,  bad  no  au- 
thority to  execute  It  on  Its  behnlf,  yet  no 
such  question  Is  presented  here  In  the  brief 
of  counsel  for  appellant ;  and  for  that  reason 
we  will  dismiss  It  In  the  further  considera- 
tion of  the  cause. 

2.  The  first  contention  presented  by  the  ap- 
pellant for  consideration  Is  the  action  of  the 
trial  court  in  refusing  to  reform  the  contract 
sued  on,  as  asked  for  In  Its  cross-bill.  That 
a  court  of  equity  has  the  authority  to  re- 
form a  written  contract,  where  It  Is  shown 
by  the  evidence  that  througli  fraud  or  by  mis- 
take it  does  not  express  the  real  contract 
entered  into  by  the  parties,  cannot  be  denied; 
bnt  the  respondent  contends  that  there  is  no 
evidence  in  this  record  which  establishes  any 
such  fraud  or  mistake.  After  a  careful  read- 
ing of  the  entire  evidence  upon  that  sub- 
ject, we  have  no  hesitancy  In  saying  that  the 
evidence  is  wholly  insufSclent  to  sustain  the 
charge  of  mistake  as  stated  in  the  cross-bill. 
Mr.  Cook  was  the  only  witness  who  testified 
for  appellant  upon  that  subject,  and  he  re- 
fused to  state  positively  that  the  contract  did 
not  state  the  true  Intention  of  the  parties 
thereto,  but  contented  himself  by  testifying 
that  he  belieTed  that  the  contract  was  to  the 
effect  that  be  was  to  take  all  or  such  part  of 
the  1,000  tons  of  iron  as  the  appellant  might 
need.  This  evidence  falls  far  short  of  the 
legal  requirement  in  that  regard.  In  equita- 
ble proceedings  to  reform  a  written  contract 
on  the  ground  of  mistake,  the  burden  of 
proof  rests  upon  the  party  who  asserts  It,  and 
be  must  establish  its  existence  by  clear  and 
ronvinclng  evidence,  and,  if  he  fails  to  do  so, 
the  relief  prayed  will  be  denied.  State  ex 
rel.  V.  Frank,  51  Mo.  08 ;  Judson  v.  Mullinax, 
145  Mo.  630,  47  S.  W.  565.  In  addition  to 
pointing  out  the  inherent  weakness  of  the  ap- 
pellant's evidence  upon  this  question,  we  will 
add  that  the  respondent's  evidence,  which 
seems  to  be  equally  creditable,  squarely  con- 
trndic-tPd  that  of  the  xormer,  and  tends  to 
prove  that  the  contract,  as  written,  expresses 
the  true  terms  of  the  agreement  as  entered 
Into,  and  that  no  mistake  was  made  in  re- 
ducing it  to  writing.  Even  though  appel- 
lant's evidence  had  been  equally  clear  and 
positive  as  that  of  the  respondent,  still  the 
relief  asked  would  have  to  be  denied,  for  the 
reason  that  In  the  absence  of  a  preiwnderance 
of  the  evidence  in  its  favor,  the  contract  must 
stand  as  written ;  otiierwise,  written  con- 
tracts would  become  worthless  and  not  worth 
the  paper  upon  which  they  are  written.  We 
are,  therefore,  of  the  opinion  that  the  court 
correctly  found  and  adjudged  that  there  wos 
no  mistake  attending  the  execution  of  the 
contract  in  suit. 

3.  The  real  Iwne  of  contention  in  this  case 
is  lodged  In  the  second  count  of  the  petition, 
which  asks  for  $.*),000  daniaiies  against  the 
appellant  for  refusing  to  receive  all  tlie  iron 
purchased  under  the  contract  sued  on.  The 
plaintiff's  contention  Is  that  by  the  contract 


it  sold  to  defendant  a  specitic  quantity  of  bar 
iron,  to  be  delivered  upon  call,  at  any  time 
prior  to  January  1,  1901,  for  a  certain  price, 
and  that  defendant  refused  to  receive  all  of 
the  iron  so  purchased,  and  that  by  reason 
thereof  plaintiff  was  damaged  in  the  sum 
sued  for.  The  defendant,  however,  places  an 
entirely  different  construction  npon  the  con- 
tract, and  contends  that  It  is  a  wholly  unilat- 
eral agreement  depending  uix>n  its  own  will 
and  volition,  and  otherwise  void  for  want  of 
mutuality.  In  otlier  words,  defendant  insists 
that  the  contract  relates  to  "bar  iron" ;  and 
that  the  testimony  shows  that  the  words  "bar 
iron"  cover  very  many  different  sizes  and 
shapes  of  manufactured  iron  of  varying  pri- 
ces ;  and  that  tmtll  made  particular  by  spe- 
cific orders  no  contract  for  "bar  Iron"  Is  pos- 
sible of  understanding  or  fulfillment  In- 
structions Nos.  1  and  3,  given  by  the  court, 
adopt  plaintiff's  construction  of  the  contract, 
and  repudiate  defendant's  construction  there- 
of. The  defendant  complains  that  those  In- 
structions are  erroneous.  In  support  of  that 
contention  the  defendant  cites  and  chlefiy  re- 
lies upon  the  case  of  Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed. 
77,  52  C.  C.  A.  25,  67  L.  R,  A.  606.  The  facts 
in  that  case  were  as  follows:  The  plaintiff 
sued  on  an  account  for  $5,573.43.  The  de- 
fendant, In  its  answer,  denied  the  averments 
of  the  petition,  and  pleaded  a  counterclaim 
for  15,341.94,  damages  for  failure  of  plaintiff 
to  deliver  to  the  defendant  after  June  1, 18D9. 
certain  manufactured  articles  which  it  order- 
ed and  needed,  and  which  the  defendant  al- 
leged the  plaintiff  was  bound  to  deliver  under 
an  alleged  written  contract,  made  and  enter- 
ed into  by  and  between  them,  which  is  as  fol- 
lows: 

"Kansas  City,  Mo.  Oct.  27,  '88. 
"C.  E.  Ullman,  Esq.,  Purchasing  Agent,  Cold 
Blast  Transportation  Co.,  S.  &  S.  Packing 
Co. 

"Dear  Sir:  We  offer  to  deliver  at  your 
works  during  six  months  from  November  1st, 
1898,  the  following  materials  at  the  prices 
stated:  Bar  iron,  $1.20  flat  delivered  by  car 
— $1.25  by  wagon.  Soft  steel  bars,  $1.25,  car 
load — $1.30  by  wagon.  Machine  bolts,  80  and 
10%  discount.  U.  S.  Std.  square  nuts  $6.50 
off.  V.  a.  Std.  hex.  nuts  $7.40  off.  70%  off 
extras  for  topping — and  will  take  In  part 
payment  No.  1  wrought  scrap  at  $8.50  net 
ton,  or  arch  bars  and  transoms  at  $10..~i0  net 
ton,  or  wrought  Iron  car  axles  at  $12.50  "net 
ton,  delivered  your  works;  the  quantity  of 
scrap  to  be  taken  not  to  exceed  the  weight  of 
materials  sold  to  you. 

"Yours  truly,  R.  C.  Howes,  Sec'y. 

"With  option  of  renewal  for  6  months  from 
June  Ist,  1899. 

•Tlip  K.  C.  Bolt  &  Nut  Co., 

"R.  C.  Howes,  Sec'y." 

On  receipt  of  the  proposition  contained  in 
this  letter,  the  defendant  accepted  It;  and 
between  November  1,  18i)8,  and  June  1,  1899, 
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It  ordered,  the  plaintiff  delivered,  and  the  de- 
fendant paid  for  nuts,  bolts,  and  bars  of  the 
character  speclfled  in  the  letter,  under  the 
terms  and  at  the  prices  there  stated.  Before 
Jane  1, 1899,  the  defendant  notified  the  plain- 
tiff that  It  exercised  Its  option  to  renew  the 
contract  evidenced  by  the  letter  and  accept- 
ance. Between  June  1  and  December  1, 1899, 
the  defendant  ordered  of  the  plaintiff  nuts, 
bolts,  and  bars  of  the  character  described  In 
the  letter,  which  It  needed  In  Its  business, 
which  the  plaintiff  refused  to  deliver,  and 
which  the  defendant  was  forced  to  purchase 
of  others  at  prices  which,  in  the  aggregate, 
exceeded  those  specified  In  the  alleged  con- 
tract between  the  parties  by  $5,341.94.  There 
was  a  Judgment  for  the  defendant,  and  the 
plaintiff  sued  out  a  writ  of  error. 

In  the  construction  of  that  contract  in  the 
United  States  Circuit  Court  of  Appeals,  Mr. 
Justice  Sanborn  said:  "The  rules  applicable 
to  contracts  of  this  class  may  be  thus  brlefiy 
stated:  A  contract  for  the  future  delivery 
of  personal  property  Is  void,  for  want  of 
consideration  and  mutuality,  if  the  quantity 
to  be  delivered  is  conditioned  by  the  will, 
wish,  or  want  of  one  of  the  parties ;  but  it 
may  be  sustained  If  the  quantity  is  ascer- 
tainable otherwise  with  reasonable  certain- 
ty. An  accepted  offer  to  furnish  or  deliver 
such  articles  of  personal  property  as  shall 
be  needed,  required,  or  consumed  by  the  es- 
tablished business  of  the  acceptor  during  a 
limited  time  Is  binding,  and  may  be  enforced, 
because  It  contains  the  implied  agreement -of 
the  acceptor  to  purchase  all  the  articles  that 
shall  be  required  in  conducting  his  business 
during  this  time  from  the  party  who  maiies 
the  offer.  Wells  v.  Alexandre,  130  N.  T.  642, 
29  N.  E.  142,  15  L.  R.  A.  218;  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  160  111. 
85,  43  N.  E.  774,  31  L.  R.  A.  629;  Parker  v. 
Pettlt,  43  N.  J.  Law,  512.  But  an  accepted 
offer  to  sell  or  deliver  articles  at  specified 
prices  during  a  limited  time  in  such  amounts 
or  quantities  as  the  acceptor  may  want  or  de- 
sire in  bis  business,  or  without  any  state- 
ment of  the  amount  or  quantity,  is  without 
consideration  and  void,  because  the  acceptor 
is  not  boimd  to  want,  desire  or  take  any  of 
the  articles  mentioned.    Bailey  v.  Austrian, 

19  Minn.  535  (Gil.  465) ;    Tarbox  v.  Gotzlan, 

20  Minn.  139  (Gil.  122) ;  Railway  Co.  v.  Bag- 
ley,  60  Kan.  424,  433.  66  Pac.  759 ;  Oil  Co.  v. 
Kirk,  15  C.  C.  A.  540,  68  Fed.  791 ;  Crane  v. 
C.  Crane  &  Co.,  45  C.  C.  A.  96,  105  Fed.  869. 
Accepted  orders  for  goods  under  such  void 
contracts  constitute  sales  of  the  goods  thus 
ordered  at  the  prices  named  In  the  contracts, 
but  they  do  not  validate  the  agreements  as  to 
articles  which  the  one  refuses  to  purchase,  or 
the  other  refuses  to  sell  or  deliver,  under  the 
void  contracts,  l>ecau8e  neither  party  Is  bound 
to  take  or  deliver  any  amount  or  quantity  of 
these  articles  thereunder.  Crane  v.  C.  Crane 
*  Co.,  46  C.  C.  A.  96^  105  Fed.  869;  Oil  Co. 
T.  Kirk,  15  C.  C.  A.  540,  68  Fed.  791 ;   Camp- 


bell V.  Lambert,  36  La.  Ann.  35,  61  Am.  Rep. 
1;  Railway  Co.  v.  Mitchell.  38  Tex.  86,  95; 
Ashcroft  V.  Butterworth,  136  Mass.  511,  514; 
Drake  v.  Vorse,  62  Iowa,  417,  3  N.  W.  465; 
Thayer  v.  Burchard,  90  Mass.  508,  520;  Hoff- 
man V.  Maflioll,  104  Wis.  630,  80  N.  W.  1032, 
1035,  47  L.  R.  A.  427;  Railroad  Co.  v.  Jones, 
53  111.  App.  431,  437;  Rafolovltz  v.  Tobacco 
Co.,  73  Hun,  87,  25  N.  T.  Supp.  1086.  Tested 
by  these  rules,  the  accepted  offer  of  October 
27,  1898,  was  void  In  Its  inception  for  want 
of  consideration  and  mutuality.  No  quantity 
of  nuts,  bolts,  or  bars  was  named  In  the  offer 
or  In  the  acceptance.  The  defendant  was 
not  bound  to  order,  to  receive  or  to  pay  for 
any  of  the  articles  named  in  the  offer;  and 
there  was  therefore  no  consideration  for  the 
offer  itself,  and  no  mutuality  in  the  supposed 
agreement  The  orders  which  were  made 
and  filed  prior  to  June  1,  1899,  constituted 
valid  contracts  for  the  purchase  and  sale  of 
the  goods  so  ordered  at  the  prices  named  in 
the  offer.  But  they  effected  no  agreement  on 
the  part  of  the  defendant  to  order,  or  on  the 
part  of  the  plaintiff  to  deliver,  any  other 
goods  under  the  offer,  because  the  amount  of 
goods  whose  delivery  was  contemplated  was 
still  unnamed.  The  defendant  was  not  legal- 
ly bound  to  order,  to  receive,  or  to  take  any 
articles  which  it  bad  not  ordered,  so  that 
there  was  still  no  .consideration  and  no  mu- 
tuality in  the  contract  as  to  any  articles 
which  the  defendant  had  not  ordered,  or 
which  the  plaintiff  had  not  delivered.  The 
refusal  of  the  plaintiff  to  honor  the  orders  of 
the  defendant  was  therefore  no  breach  of  any 
valid  contract,  and  formed  no  legal  cause  for 
the  counterclaim." 

By  reading  the  contract  involved  In  the 
case  Just  cited.  It  will  be  observed  that  there 
was  no  specified  quantity  of  nuts,  bolts,  or 
bars  named  in  the  written  offer  of  sale  or  in 
the  acceptance  of  that  offer,  by  the  defend- 
ant; and  for  that  reason  the  court  held  the 
contract  to  be  unilateral  and  void.  But  in 
discussing  that  case,  the  court  clearly  differ- 
entiated that  contract  from  that  class  of  con- 
tracts where  the  quantity  sold  is  stated  in 
the  contract,  or  which  may  l>e  made  certain 
by  the  exercise  of  the  provisions  contained  in 
the  contract,  or  from  what  is  necessarily 
implied  from  what  is  stated  therein.  In  dis- 
cussing that  difference  the  court  used  this 
language:  "An  accepted  offer  to  furnish  or 
deliver  such  articles  of  personal  property  as 
shall  be  needed,  required,  or  consumed  by  the 
established  business  of  the  acceptor  during  a 
limited  time  is  binding,  and  may  be  enforced, 
because  it  contains  the  implied  agreement  of 
the  acceptor  to  purchase  all  the  articles  that 
shall  be  required  In  conducting  his  business 
during  this  time  for  the  party  who  makes  the 
offer."  In  the  case  at  bar  the  quantity  sold 
is  stated,  "1,000  net  ton  of  bar  iron  at  $1.70 
per  100  lbs.  f.  o.  b.  our  works,  half  card  ex- 
tra." This  provision  of  the  contract  clearly 
takes  it  out  of  the  operation  of  the  law  ap- 
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pllcable  to  the  class  of  cases  mentioned  by 
Mr.  Justice  Sanborn,  In  the  case  Just  cited. 
The  evidence,  both  for  plalntlfT  and  defendant, 
shows  that  the  words  "bar  Iron"  and  "half 
card  extra,"  as  used  in  the  contract,  have 
reference  to  a  certain  base  size  and  prices  for 
bar  iron — that  is,  bar  Iron  Is  made  in  various 
sizes,  and  that  there  Is  a  difference  In  the 
cost  of  making  iron  above  the  base  size ;  and 
the  words  "card  extra"  refer  to  a  list  of  pri- 
ces stated  on  a  card,  which  is  well  loiown  to 
the  trade,  which  states  the  extra  charges  for 
bar  iron  which  is  above  the  base  size;  and 
the  words  "half  card  extra"  means  one-half 
of  the  extra  charges  stated  on  tb0  card  of 
prices. 

The  action  of  the  parties  to  this  contract 
In  giving  and  filling  orders  thereunder  has 
given  precisely  the  same  constructions  to  the 
terms  "bar  iron,"  "specifications,"  and  "half 
card  extra"  as  were  given  orally  by  the  wit- 
nesses who  testified  on  that  subject.  And  it 
is  well-settled  law  that  oral  evidence  is  ad- 
missible to  prove  the  meaning  of  words  used 
in  a  written  contract  where  they  have  a  spe- 
cial or  technical  meaning  in  the  connection 
Id  which  they  are  used,  and  where  It  Is  shown 
that  all  the  parties  to  the  contract  were  fa- 
miliar with  the  words  and  the  sense  In  which 
they  were  employed.  In  the  case  of  Laclede 
Con.  Co.  V.  Moss  Tie  Co.,  185  Mo.  25,  84  8. 
W.  76,  this  court  said:  "Putting  a  construc- 
tion upon  a  document  means  ascertaining  the 
meaning  of  the  sign  or  words  made  upon  it 
and  their  relations  to  facts.  •  •  •  In  or- 
der to  ascertain  the  relations  of  the  words 
of  a  document  to  facts  every  fact  may  be 
proved  to  which  it  refers,  or  may  have  been 
intended  to  refer,  or  which  identifies  any  per- 
son or  thing  mentioned  In  it  *  •  •  The 
writing  or  contract  should  be  read  In  the 
light  of  surrounding  circumstances  in  order 
the  more  satisfactory  to  understand  the  in- 
tent and  meaning  of  the  parties."  See,  also, 
Black  River  Lumber  Co.  v.  Warner,  93  Mo. 
374,  6  S.  W.  210;  Chapman  v.  Ry.  Co.,  146 
Ma  481,  48  S.  W.  646 ;  Rhodes  v.  Holladay, 
105  Mo.  App.  279,  79  &  W.  1146;  Blair  v. 
Corby.  37  Mo.  318.  By  applying  to  the  con- 
tract in  question  the  following  language  of 
this  court  in  the  Laclede  Con.  Co.  v.  Moss 
Tie  Co.,  supra,  there  can  be  no  doubt  but 
what  both  parties  to  contract  understood  and 
knew  tjie  meaning  thereof,  to  wit,  "Tell  me 
what  you  have  done  under  a  deed,  and  I  will 
tell  yon  what  that  deed  means.  Another  way 
of  expressing  the  doctrine  that  the  particular 
construction  placed  upon  any  instrument  by 
both  parties  thereto  is  strong  evidence  of 
what  they  both  intended  it  to  mean.  Patter- 
son V.  Camden,  25  Mo.  21." 

Under  the  light  of  this  evidence  and  the 
anthorities  mentioned,  we  are  unable  to  lend 
our  concurrence  to  the  contention  of  appel- 
lant that  the  contract  Is  unilateral  and  void 
for  want  of  mutuality;  but,  upon  the  other 
hand,  we  are  of  the  opinion  that  the  con- 
tract Is  mutually  binding  on  both  parties 


thereto,  and  q>eclflcally  states  the  quantity, 
kind,  and  price  of  the  goods  sold,  and  it  spec- 
ifies the  time  in  which  they  were  to  be  de- 
livered. And  the  refusal  of  the  defendant  to 
specify  and  accept  the  goods  in  conformity  to 
the  terms  of  the  contract  constituted  a  breach 
thereof,  and  entitled  the  plalntlCC  to  recover 
the  consequential  damages  that  flowed  there- 
from. These  conclusions  are  fully  sustained 
by  the  following  authorities:  Laclede  Con. 
Co.  V.  Moss  Tie  Co.,  supra ;  Green  v.  Hlgham, 
161  Mo.  333,  61  S.  W.  798 ;  Black  River  Lum- 
ber Co.  V.  Warner,  supra ;  Rhodes  v.  Holla- 
day  et  al.,  supra ;  Am.  Linseed  Co.  v.  Bber- 
son,  126  Mo.  App.  426,  104  S.  W.  121 ;  Nelson 
V.  Hlrsch,  102  Mo.  App.  498,  77  S.  W.  510; 
Hinckly  v.  Pittsburg  Steel  Co.,  121  U.  8.  264, 
7  Sup.  Ct.  875,  30  L.  Ed.  967.  InstrucOons 
Nos.  1  and  3  glvai  by  the  court  on  behalf  of 
plaintiff  and  objected  to  by  the  defendant  are 
predicated  upon  the  law  as  above  declared, 
and,  according  to  the  authorities  above  cited, 
they  correctly  told  the  Jury  What  was  the 
proper  measure  of  damages  in  the  case.  Also 
see  Range  Co.  v.  Mercantile  Co.,  120  Mo.  App. 
438,  96  S.  W.  1040. 

4.  The  appellant  concedes  that  It  owes  the 
respondent  the  sums  of  money  sued  for  in  the 
first  and  third  counts  of  the  petition,  and, 
consequently,  it  assigns  no  error  to  the  action 
of  the  trial  court  in  regard  to  those  counts. 

Finding  no  error  In  the  record,  we  are  of 
the  opinion  that  the  Judgment  should  be  af- 
firmed; and  It  Is  so  ordered.  All  concur. 
LAMM,  J.,  in  result. 


STATE  V.  DALY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1908.    On  R(>hearmg, 

March  31,  1908.) 

1.  Criuirai.  Law — Evidence— Conduct  and 
Statements  of  Accused. 

The  movements,  conduct,  and  voluntary 
statements  of  a  person  charged  with  a  crime, 
made  after  the  commission  of  the  alleged  of- 
fense, and  which  tend  to  connect  him  therewith, 
are  always  admissible  against  him,  whether 
part  of  the  res  gestae  or  not. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  776-785.] 

2.  Same  —  Opinion  Evidence  —  Competenct 
AS  Kxpebt. 

Where  a  physician  showed  himself  to  be 
very  familiar  with  the  subject  under  considera- 
tion, his  evidence  was  properly  received,  al- 
though he  protested  against  t>eing  denominated 
an  expert 

3.  Same— Determination  of  Competency. 

The  question  whether  a  witness  possesses 
the  necessary  qualifications  to  render  him  com- 
petent to  testify  as  an  expert  is  a  preliminary 
one,  to  be  passed  on  by  the  court  after  the  ex- 
amination of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1069.] 

4.  Same— Weight  o»   Testimony— Question 

FOR  JUBY. 

The  weight  of  the  testimony  of  an  expert 
witness  like  that  of  any  other  is  for  the  jury. 
6.  Homicide— Presumptions. 

In  a  prosecution  for.  murder,  it  was  not 
necessary    for    the    state    to    account    for    the 
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whereabouts  of  the  viscera  of  deceased  between 
the  time  of  the  post  mortem  examination  and 
the  time  when  it  was  removed  from  the  body  at 
the  morgue  by  the  undertaker,  as  in  the  absence 
of  evidence  it  must  be  presumed  that  the  body 
and  viscera  remained  in  the  care  of  the  keepers 
of  the  morgue  where  the  autopsy  was  held  and 
the  poet  mortem  examination  made. 

6.  Sauk  —  Instbuctions  —  Pbeueditation— 
Malice  Afobethouobt— "Mubdeb  in  thx 
FiBST  Deobek." 

Under  Rev.  St.  1890,  i  1815  (Ann.  St 
190C,  p.  1258),  providing  that  every  homicide 
committed  in  perpetration  or  attempt  to  peri>e- 
trate  robbery  shall  be  deemed  murder  in  the 
first  degree,  where  poison  was  administered  will- 
fuHy  and  deliberately  in  the  perpetration  of  a 
robbery  and  death  ensued,  malice  aforethought 
and  premeditation  were  not  elements  of  the  of- 
fense, and  it  was  unnecessary  for  the  court  to 
define  such  terms  in  the  instructions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4637-1641;  vol.  8,  p. 
7727.] 

7.  Cbuiinal  Law  —  Instbuctions  —  Cobbob- 

OBATION— DEriNlTION. 

An  instruction  that  the  evidoice  of  an  ac- 
eomplice  when  not  corroborated  by  some  person 
not  implicated  in  the  crime  as  to  matters  ma- 
terial to  the  issue — that  is,  matters  connecting 
defendant  with  the  crime— ought  to  be  received 
with  great  caution  was  not  objectionable  as 
failing  to  define  the  word  "corroboration,"  es- 
pecially where  the  testimony  of  defendant's  ac- 
complice was  thoroughly  corroborated  by  other 
witnesses. 

8.  Sake  —  Additional     Instbuctions  —  Rb- 

QUEST  BT   JUBOB. 

Any  one  or  more  of  the  jurors  may,  after 
submission  of  the  cause,  ask  further  instructions 
on  any  question  involved  in  the  case,  and  the 
further  instruction  is  not  objectionable  on  the 
ground  that  it  was  given  at  the  request  of  one 
juror  only. 

9.  HouiciDB  —  Instbuctions  —  Mboical 
Tbeatment  or  Deceased. 

In  a  prosecution  for  murder  committed  by 
administering  poison,  one  of  the  jurors,  after 
they  had  retired,  sent  to  the  court  a  note  ask- 
ing if  a  wrong  diagnosis  of  the  disease  from 
which  deceased  was  suffering  and  the  treatment 
given  him  at  the  time  and  after  he  was  received 
at  the  hospital,  based  on  such  wrong  diagnosis, 
would  affect  the  guilt  or  innocence  of  defendant, 
whereupon  the  court  further  instructed  that  if 
the  jury  found  "beyond  a  reasonable  doubt  that 
defendant  willfully  and  knowingly  administered 
the  poison"  to  deceased,  as  in  the  other  instruc- 
tions defined,  in  a  quantity  sufficient  to  have 
caused  the  death  of  deceased,  then  the  fact  that 
after  the  administration  thereof  he  may  not 
have  received  proper  medicinal  treatment,  or 
that  the  fact  of  his  having  been  thus  poisoned 
was  not  discovered  prior  to  his  death,  would 
not  relieve  defendant  from  liability.  Held,  that 
such  instruction  was  a  proper  explanation  of  the 
matter  inquired  about. 

10.  Sake— Affeai^-Habuuss  Ebbob— Exam- 
ination OF  BXPEBT. 

In  a  prosecution  for  murder,  defendant  can- 
not complain  of  error  in  striking  matter  from 
the  hypothetical  question  put  to  his  expert  wit- 
ness where  the  answer  to  such  question  was  fa- 
vorable to  defendant,  and  to  the  effect  that  de- 
eenscd  did  not  die  from  poison  as  charged  in  the 
indictment,  but  that  death  was  due  to  other 
causes. 

On  Rehearing. 

11.  Homicide— Instructions— Issues. 
Under  Rev.  St.  1899,  S  1815  (Ann.  St.  1906, 

p.  1258),  providing  that  every  homicide  commit- 
ted in  the  perpetration  or  attempt  to  perpetrate 
robbery  shall  be  deemed  murder  in  the  first  de- 
gree, where  all  the  evidonce  loaded  to  prove 
that  the  offense  was  committed  by  the  adminis- 


tration of  poison  for  the  purpose  of  committing 
a  robben  which  was  effected,  and  the  death  re- 
sulted therefrom,  defendant  could  not  object 
that  two  issues  were  submitted  to  the  jury. 
12.  Cbihinai.  IiAW  —  Instructions  —  Evi- 
dence. 

It  is  not  necessary  for  the  conrt  to  instract 
that  hypothetical  (questions  put  to  experts  by 
counsel  are  not  evidence  of  the  truth  of  the 
matter  stated  in  such  questions. 

Appeal  from  St  Ixwis  Circuit  Court;  Hu- 
go Mnench,  Judge. 

Frank  Daly  alias  A.  C.  Biles  was  convict- 
ed of  murder  in  the  first  degree,  and  he  ap- 
peals.   Affirmed: 

H.  H.  McCluer,  John  A  Oemez,  and  Thom- 
as W.  Ditty,  for  appellant.  The  Attorney 
General  and  N.  T.  Gentry,  for  the  State. 

BURGESS,  J.  On  the  12tb  day  of  Feb- 
ruary, 1907,  the  grand  jury  of  the  city  of 
St.  Louis  returned  an  indictment  against  the 
defendant,  charging  him  with  murder  In  the 
flrst  degree.  The  Indictment,  was  In  two 
counts,  the  flrst  of  which  charged  that 
the  defendant  gave  to  one  Robert  Harvey 
a  large  quantity  of  morphine  mixed  In  a 
glass  of  beer,  which  said  beer  and  morphine 
the  said  Harvey  drank,  and  from  the  effects 
of  which  he  died.  The  second  count  charged 
that  the  defendant  gave  to  one  Robert  Har- 
vey a  large  quantity  of  morphine  mixed 
In  a  glass  of  beer,  which  said  Harvey  drank, 
and  that  the  defendant  then  struck,  beat, 
kicked,  and  wounded  the  said  Harvey  In 
the  chest  and  body,  Inflicting  certain  mortal 
wounds  and  fractures  of  the  ribs,  and  from 
the  effects  of  said  morphine  and  wounds 
so  administered  the  said  Harvey  died.  The 
defendant  was  put  upon  trial  on  March 
22,  1007,  and  convicted  of  murder  In  the 
first  degree  under  the  first  count  of  the  In- 
dictment. Defendant's  motions  for  a  new 
trial  tlnd  In  arrest  of  judi^uent  having  been 
overruled,  he  appealed. 

The  evidence  for  the  state  tended  to  prove 
that  the  defendant  was  known  by  two  names, 
Frank  Daly  and  A.  C.  Biles,  and  that  he 
resided  in  the  city  of  St  Louis.  The  de- 
ceased was  an  engineer,  and  lived  with  his 
family  at  Osage  City,  Mo.  For  several  days 
prior  to  the  9th  day  of  November,  lOOfi. 
the  deceased  and  the  defendant  had  been 
visiting  a  saloon  known  as  the  "Ohio  saloon," 
on  the  southwest  comer  of  Market  and' 
Seventh  streets,  in  St  Louis,  and  had  been 
drinking  considerably.  On  the  afternoon  of 
said  day,  the  deceased,  the  defendant,  and 
one  Joseph  Brown  were  sitting  at  a  table 
In  said  saloon,  drinking  beer,  the  deceased 
usually  paying  for  the  drinks.  A  dispute 
arose  between  the  deceased  and  the  waiter 
as  to  whether  or  not  be,  the  deceased,  had 
paid  for  three  bottles  of  beer  which  he  had 
ordered,  and  which  had  Just  been  brought 
to  the  table  by  the  waiter.  Having  been 
assured  that  the  beer  bad  not  been  paid  for, 
the  deceas(>d  got  up  from  the  table,  pulled 
a  roll  of  bills  out  of  his  iiocket  and  handed 


Digitized  by 


Google 


Mo.) 


STATE  T.  DALY. 


55 


the  waiter  a  $5  bill  to  pay  for  the  beer. 
While  the  deceased  was  doing  this,  the  de- 
fendant and  Brown  were  sitting  at  the  table 
watching  him,  and  the  defendant,  when  he 
saw  the  bills,  "nudged"  Brown  In  a  signi- 
ficant way,  calling  his  attention  to  the  money. 
The  deceased  returned  to  the  table  and  sat 
down,  but  Immediately  got  up  and  went  to 
the  toilet  room.  As  soon  as  he  had  left 
the  table,  the  defendant  asked  Brown  for 
a  dime,  saying,  "I  know  where  I  can  make 
a  piece  of  coin."  Brown  gave  him  a  dime, 
and  the  defendant  said,  "I  will  go  and  get 
some  morph."  He  left  the  saloon  and  came 
back  in  about  fire  minutes.  In  the  mean- 
time the  deceased  had  returned  from  the 
toilet  room,  and  was  sitting  at  the  table. 
The  deceased  and  Brown  each  poured  out  a 
glass  of  beer  from  the  bottles  ordered  by  the 
former.  Daly,  however,  did  not  do  so  just 
then,  but  took  Us'  empty  glass  and  held  it 
under  the  table,  and  Brown  noticed  him  mak- 
ing some  peculiar  motions  with  his  hands  as 
If  trying  to  put  something  Into  the  glass. 
Brown  kept  talking  to  the  deceased,  who 
did  not  appear  to  notice  what  Daly  was  do- 
ing. The  defendant,  while  the  others  were 
talking,  poured  beer  Into  this  glass,  and  man- 
aged to  exchange  his  glass  for  that  of  the  de- 
ceased, who  had  not  yet  drunk  his  glass  of 
beer,  and  whose  attention  was  attracted  in  a 
direction  away  from  the  table  by  Brown.  The 
defendant  then  said,  "Here  goes,"  and  all 
three  drank.  After  drinking,  the  defendant 
poured  the  remainder  of  the  contents  of 
his  bottle  and  that  of  the  deceased  into  one 
glass,  passed  it  over  to  the  deceased,  and 
said,  "Drink  It  up,"  and  the  deceased  did 
80.  Some  more  beer  was  drunk,  and  all 
laughed  and  sang,  but  the  deceased  seemed 
"funnier"  than  previously  and  bis  throat 
soon  got  weak.  The  three  men  left  the  sa- 
loon, walked  south  on  Seventh  street  to 
Clark  avenue  and  turned  into  an  alley,  where 
the  deceased,  who  appeared  to  bn  much  mud- 
dled, sat  or  fell  down.  He  got  up,  and  again 
fell  down.  His  companions  took  hold  of  his 
arms,  raised  him  up  and  walked  west  on 
Clark  avenue  with  him  as  far  as  Eighth 
street,  where  the  deceased  sat  down  in  a 
doorway.  He  appeared  to  be  In  a  stupor,  and 
acted  as  If  under  the  influence  of  an  opiate, 
and  had  not  spoken  from  the  time  he  left 
the  saloon.  The  defendant  and  Brown  as- 
sisted him  to  his  feet,  and  the  three  then 
went  south  on  Eighth  street  as  far  as  Spruce 
street,  where  there  was  a  vacant  .lot,  into 
which  they  went,  and  there  the  deceased 
sat  down,  his  bead  bent  forward.  Daly  and 
Brown  went  out  to  the  street  to  see  if  any- 
t>ody  was  approaching,  and  then  returned  to 
where  deceased  was  sitting.  The  defendant 
then  grasped  the  deceased  around  the  neck, 
and  threw  him  back  flat  on  the  ground,  put  hia 
knee  on  deceased's  neck,  and  both  defendant 
and  Brown  went  through  the  pockets  of  the 
deceased,  the  defendant  taking  all  the  money 
of  the    deceased,    and   Brown   taking   two 


knives  and  a  package  of  tobacco  from  de- 
ceased's pockets.  After  robbing  the  deceased, 
the  defendant  stooped  down  and  struck  him 
with  something  on  the  breast  or  stomach, 
and  made  the  remark  to  Brown  that  "it 
would  keep  him  from  squealing."  Before 
leaving,  the  defendant  picked  up  a  new  John 
D.  Stetson  black  hat  worn  by  the  deceased, 
and  both  men  proceeded  to  Grouse's  pawn- 
shop, where  they  sold  the  bat  for  $l..~iO. 
They  then  went  to  a  saloon  and  took  a  drink, 
and  afterwards  the  defendant  divided  the 
booty  with  Brown,  the  former  stating  that 
he  got  $4.60  out  of  deceased's  pockets.  After 
boarding  a  Market  street  car,  both  men 
began  talking  about  what  they  had  done,  and 
the  defendant  said,  "I  gave  that  son  of  a 
bitch  enough  morphine  to  kill  a  man."  Aft- 
er defendant  and  Brown  had  been  arrested, 
and  Brown  had  confessed  and  pleaded  guilty 
to  the  charge  against  him,  the  defendant 
walked  by  Brown's  cell,  and,  referring  to 
Brown's  statement  or  confession  which  de- 
fendant had  read  In  a  newspaper,  he  said, 
"You  go  on  up  there  and  go  for  ninety-nine 
years;  they  can't  do  nothing  with  you  as  you 
got  your  sentence;  you  go  on  there  and  take 
it  all  on  you,  and  I  can  beat  it.  I  will  send 
you  a  couple  of  dollars  a  week  while  you  are 
in  the  penitentiary." 

Theodore  Young,  who  ran  a  drug  store  at 
No.  600  Market  street,  testifled  that  about 
6 :50  o'clock  on  the  evening  of  November  9th 
the  defendant  visited  bis  drug  store,  and 
bought  10  cents'  worth  of  morphine.  He  was 
asked  by  Mr.  Young  what  he  wanted  to  do 
with  It,  and  the  defendant  said  be  was  an 
habitual  user  of  morphine.  Mr.  Young  told 
him  be  would  have  to  register  his  name  on 
the  poison  register.  The  defendant  gave  his 
name  as  Frank  Daly,  and  after  securing  the 
morphine  he  left  the  store.  Joseph  Grouse, 
a  pawnbroker  at  No.  9  South  Sixth  street, 
testifled  that  the  defendant  and  another  man 
came  to  his  place  of  business  at  10  minutes 
before  8  o'clock  on  the  evening  of  November 
9tb,  and  sold  him  a  John  D.  Stetson  hat  for 
$1.50,  which  hat  was  identlfled  as  the  bat 
worn  by  the  deceased.  Officer  Butler  testifled 
that  on  the  morning  of  November  10,  1906,  at 
7  o'clock,  be  found  a  man  on  a  vacant  lot, 
near  the  comer  of  Eighth  and  Spruce  streets ; 
that  the  man  was  unable  to  speak,  and  that 
bis  pockets  were  all  turned  inside  out.  Wit- 
ness said  that  he  appeared  to  be  thoroughly 
chilled,  as  "his  skin  was  sort  of  purple."  Aft- 
er taking  him  to  the  City  Hospital,  and  de- 
ceased had  been  given  a  bath,  witness  asked 
him  to  give  bis  name,  and  he  said,  "Harvey," 
and  then  said  be  lived  at  Osage  City,  but 
while  witness  was  asking  these  questions  the 
deceased  did  not  open  his  eyes.  Dr.  Birdman 
and  Dr.  Bevan,  of  the  Glty  Hospital,  testifled 
as  to  the  condition  of  the  man  when  be  was 
brought  to  the  hospital  by  Officer  Butler. 
The  substance  of  their  testimony  was  that 
the  man  was  very  drowsy,  and  appeared  to 
be  suffering  from  exposure  and  alcoholism. 
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ktter  receiving  a  spoiiKe  batb,  he  was  exam- 
ined more  tlioroughly  by  Dr.  Birdman,  wlio 
foand  Indications  of  bronchitis  or  incipient 
pneumonia.  His  pupils  were  contracted,  his 
breathing  labored,  and  he  seemed  very  tired. 
The  doctor's  opinion  was  that  the  man  was 
suffering  from  the  effects  of  alcoholism  and 
exposure.  Dr.  Sevan  then  made  an  examina- 
tion, and  found  the  man's  respiration  de- 
pressed, his  pupils  contracted  and  his  condi- 
tion stuporous,  so  that  it  was  difficult  to  rouse 
him.  His  symptCHns  indicated  that  he  had 
taken  whisky  and  also  some  powerful  toxic 
product  The  doctor  felt  satisfied  that  the 
man  was  suffering  from  the  effects  of  mor^ 
phlne  particularly,  and  be  gave  him  a  75tb 
grain  of  atropine  as  an  antidote  for  mor^ 
phine,  and  the  40th  of  a  grain  of  strychnine 
to  stimulate  the  heart.  He  also  found  a  con- 
tusion on  bis  breast,  which  he  pressed,  with- 
out calling  forth  any  expression  or  sign  of 
pain,  and  this  fact  confirmed  the  witness  in 
his  opinion  that  the  man  was  under  the  in- 
fluence of  morphine.  His  temperature  at  the 
time  of  the  examination  was  07.6;  his  pulse 
beat  60;  and  his  respiration  12 — all  below 
normal.  Some  time  after  administering  these 
medicines  to  blm,  the  doctor  slapped  him  on 
the  shoulder  and  asked  him  what  he  had  been 
drinking,  and  he  replied  that  be  drank  some 
whisky,  and  had  been  out  with  a  friend  nam- 
ed Daly.  After  resting  apparently  well,  the 
man  died  in  the  hospital  a  little  after  1 
o'clock  in  the  aftemooa  The  man  was  iden- 
tified by  his  widow  and  also  by  his  brother- 
in-law,  J.  F.  Holden,  as  Robert  Harvey,  of 
Osage  City.  The  body  was  removed  to  an 
undertaking  establishment,  where  the  inter- 
nal organs  were  removed  by  the  undertaker 
and  placed  in  a  galvanized  iron  bucket  and  a 
piece  of  cloth  tied  over  the  top.  This  bucket 
was  given  to  Harry  D.  Bergasch,  who  gave 
It  to  Dr.  H.  W.  Fath,  at  the  coroner's  office. 
Dr.  Fath  gave  the  bucket  to  Spencer  Steward, 
who  in  turn  gave  the  same  to  Dr.  J.  M.  Hart- 
man  at  the  morgue.  Dr.  Hartman  testified 
that  he  applied  the  proper  tests,  and  found 
that  the  stomach  and  Intestines  contained 
morphine.  Dr.  Henry  J.  Scherck  and  other 
physicians,  in  response  to  hypothetical  ques- 
tions, stated  that  deceased  died  from  an  over- 
dose of  morphine.  Dr.  J.  C.  Lebrecht,  the 
regular  coroner's  physician  of  St.  Louis,  tes- 
tified that  he  made  a  post  mortem  examina- 
tion of  the  body  of  the  deceased,  and  found 
bruises  on  the  right  upper  arm  and  the  right 
mammary  region.  A  further  examination 
disclosed  an  oblique  fracture  of  the  left  sixth 
and  seventh  ribs.  The  deceased's  kidneys 
were  found  enlarged  and  In  a  faypersemlc 
condition,  and  the  left  kidney  contained  pus. 
The  lungs  were  both  congested,  and  the  stom- 
ach distended.  The  heart  was  normal.  It 
was  also  in  evidence  that  the  deceased  was  a 
powerful  and  vigorous  looking  man,  and 
weighed  between  175  and  200  pounds.  The 
defendant  introduced  Dr.  R.  B.  H.  Oradwohl, 


a  physician  and  bacteriologist,  who  testified 
that  be  had  experience  In  treating  cases  of 
morphine  poisoning,  nrsemia  and  ursemic 
poisoning,  and  kidney  diseases.  In  response 
to  a  hypothetical  question,  he  gave  it  as  his 
opinion  that  deceased  did  not  die  from  mor- 
phine poisoning,  but  that  bis  death  was  due 
to  alcoholism,  uraemia,  and  exposure  com- 
bined. 

The  first  point  urged  by  the  defendant  is 
that  the  court  committed  error  in  permitting 
Joe  Brown,  a  witness  for  the  state,  to  testify 
to  the  movements,  actions,  conduct,  and  state- 
ments of  defendant  after  the  commission  of 
the  offense,  the  ground  taken  being  that  such 
evidence  was  not  admissible  because  not  part 
of  the  res  gestte.  The  movements,  actions, 
conduct,  and  voluntary  statements  of  a  per- 
son charged  with  a  crime,  made  after  the 
commission  of  the  alleged  offense,  and  which 
tend  to  Incriminate  or  connect  blm  with  the 
crime,  are  always  admissible  In  evidence 
against  him,  whether  part  of  the  res  gestae 
or  not  We  are  unaware  of  any  exception 
to  this  rule.  But  defendant  contends  that 
even  if  properly  admitted,  the  court  should 
have  given  a  cautionary  Instruction  thereon, 
as  the  evidence  shows  that  Brown  was  an 
accomplice  of  the  defendant  in  the  commis- 
sion of  the  offense.  There  is  no  merit  in  this 
contention,  for  the  record  discloses  that  the 
court  instructed  upon  that  feature  of  the 
case. 

It  is  Insisted  by  defendant  that  Dr.  Hart- 
man,  who  testified  as  an  expert  witness  on 
the  part  of  the  state,  and  who  subjected  the 
viscera  of  the  deceased  to  a  chemical  analy- 
sis, was  Incompetent  to  testify  as  such  expert 
because  he  failed  in  his  preliminary  exami- 
nation, and  protested  against  being  so  de- 
nominated. While  the  witness  did  not  claim 
to  be  an  expert  and  protested  against  being 
denominated  such,  we  tlilnk  it  was  more  be- 
cause of  modesty  than  lack  of  knowledge  re- 
specting the  matters  to  which  be  testified  as 
an  expert  for  he  showed  himself  to  be  quite 
familiar  with  the  subject  then  under  consid- 
eration, and  his  testimony  bears  the  stamp 
of  truth  and  honesty.  Besides,  the  question 
of  whether  he  possessed  the  necessary  quali- 
fications to  render  blm  competent  to  testify 
in  the  character  of  an  expert  was  a  prelimi- 
nary one  to  be  passed  upon  by  the  court  after 
the  examination  of  the  witness.  Rogers  on 
Expert  Testimony  (2d  Ed.)  S  16,  p.  39 ;  Hills 
V.  Home  Insurance  Ck).,  129  Mass.  345 ;  Chand- 
ler V.  Jamaica  Pond  Aqueduct,  123  Mass. 
544 ;  Berg  v.  Spink,  24  Minn.  138 ;  Howard  v. 
Providence,  6  R.  I.  516;  Ardeseo  Oil  Co.  v, 
Gilson,  63  Pa.  146:  Sarle  v.  Arnold.  7  B.  I. 
586;  Krippner  v.  Biebl,  28  Minn.  139,  9  N.  W. 
671 ;  Delaware,  etc..  Steamboat  Co.  v.  Starrs, 
69  Pa.  36.  The  weight  of  the  testimony  of 
this  witness,  like  that  of  any  other,  was  for 
the  consideration  of  the  Jury. 

It  Is  said  for  defendant  that  the  state 
should  have  accounted  for  the  whereabouts 


Digitized  by 


Google 


Ma) 


STATE  T.  DALY. 


57 


of  the  Rtomacb  and  intestines  of  the  de- 
ceased from  the  time  of  tbe  ix>Bt  mor- 
tem examination  by  Dr.  Lebrecht,  for  tbe 
coroner,  on  tlie  11th  day  of  November,  1906, 
to  the  afternoon  of  the  12tb  day  of  No- 
rember  next  thereafter,  when  tlie  viscera 
was  removed  from  tbe  body  at  tbe  morgue 
by  Keeton,  tbe  nndertaker  and  embalmer. 
Nothing  appearing  to  tbe  contrary,  it  must  be 
presumed  that  tbe  tx>dy  and  viscera  remained 
in  the  care  of  tbe  keepers  of  the  morgue, 
where  the  autopsy  was  held  and  the  post 
mortem  examination  made,  until  delivered 
to  the  undertaker.  There  is  nothing  disclosed 
by  the  evidence  which  could  create  tbe  slight- 
est suspicion  that  they  were  tampered  with. 
Nor  does  the  fact  that  the  viscera  was  placed 
by  the  embalmer  in  a  galvanized  bucket, 
which  was  not  sterilized  and  which  was  used 
in  washing  dead  bodies,  indicate  that  this 
was  wrong  or  improper.  It  is  clear  from  tbo 
testimony  of  tbe  witnesses  who  testified  as  to 
tbe  custody  and  manner  of  keeping  of  the 
stomach  and  intestines  that  there  was  nothing 
improper  or  unseemly  about  it 

Defendant  complains  of  the  failure  of  the 
court  to  define  certain  words  and  terms  used 
in  the  instructions,  to  wit,  "premedltatedly" 
and  "malice  aforethought."  If  this  were 
an  ordinary  case  of  murder  In  the  first  de- 
gree, tbe  failure  of  the  court  to  define  said 
words  and  terms  used  In  the  instructions 
would  be  reversible  error.  This,  however, 
falls  within  that  clause  of  section  1815,  Rev. 
St.  1899  (Ann.  St.  1906,  p.  1258).  which  pro- 
vides that  "every  homicide  which  shall  be 
committed  in  the  perpetration  or  .attempt  to 
perpetrate  any  arson,  rape,  robbery,  bur- 
glary or  mayhem,  shall  be  deemed  murder  in 
the  first  degree."  In  tbe  ordinary  case  of 
mnrder  in  the  first  degree,  such  as  may  be 
committed  by  poison,  or  by  lying  in  wait,  or 
by  any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,  malice  aforethought  and 
premeditation  are  constituent  elements  of  the 
crime,  and  should  be  defined,  as  has  been 
many  times  held  by  this  court.  But  wher». 
as  in  this  case,  poison  is  administered,  will- 
fully and  deliberately,  in  the  perpetration  of 
a  robbery,  and  death  ensues,  then  sucb  kill- 
ing, under  the  provisions  of  section  1815, 
sapra,  is  murder  in  the  first  degree,  and  mal- 
ice aforethought  and  premeditation  are  not 
elements  of  the  offense,  and  It  was  therefore 
nnnecessary  to  define  those  terms.  It  appears 
from  the  evidence  that  the  poison  adminis- 
tered to  tbe  deceased  by  the  defendant  was 
not  for  the  purpose  of  killing  him,  but  to  en- 
able the  defendant  to  rob  him.  In  State  v. 
Jennings,  18  Mo.  435,  the  court  gave  the 
jury  the  following  instructions:  "If  the  Jury 
believe  from  tbe  evidence  that  it  was  not  the 
Intention  of  those  concerned  in  lynching 
Wllliard  to  kill  him.  but  that  they  did  Intend 
to  do  him  great  bodily  harm,  and  that  in  so 
doing  death  ensued,  such  killing  is  murder  In 
the  first  degree  by  tbe  statute  of  this  state." 


In  passing  upon  this  instruction  the  court 
said:  "The  sixth  Instruction  is  4X>rrect  un- 
der the  statute  of  this  state.  •  •  •  'Homi- 
cide committed  In  the  attempt  to  perpetrate 
any  arson,  rape,  robbery,  burglary,  or  other 
felony,  shall  be  deemed  murder  in  tbe  first 
degree.' "  That  decision  was  cited  with  ap- 
proval in  the  case  of  State  v.  Green,  66  Mo. 
648,  in  which  the  court  also  held  that  will- 
fulness, deliberation,  and  premeditation,  in  a 
case  where  a  person  commits  murder  in  the 
attempt  to  commit  a  felony,  are  not  neces- 
sary elements  of  the  offense  under  our  stat- 
ute. State  V.  Hopklrk,  84  Mo.  278.  In  State 
V.  Foster,  136  Mo.  653,  38  S.  W.  721,  it  is 
ruled  that  in  an  indictment  charging  murder 
It  is  unnecessary  to  state  that  the  murder 
was  committed  in  an  attempt  to  rob,  but 
that  the  Indictment  may  be  in  common  form, 
and  when  proof  is  made  that  tbe  homicide 
was  committed  in  the  perpetration  of  a  rob- 
bery, such  proof  is  tantamount  to  that  pre- 
meditation, deliberation,  etc.,  which  otherwise 
are  necessary  to  be  proven  In  order  to  con- 
stitute murder  in  tbe  first  degree.  The  same 
rule  Is  announced  in  State  v.  Hopklrk,  supra  ; 
State  V.  Meyers,  99  Mo.  a07,  12  S.  W.  616 ; 
State  V.  Donnelly,  130  Mo.  642,  32  S.  W.  1124. 
It  follows  that  no  error  was  committed  by 
the  court  in  failing  to  define  premeditation 
and  malice  aforethought,  for  If  it  was  not 
necessary  to  allege  these  things  In  the  indict- 
ment it  was  unnecessary  to  define  them.  If 
the  poison  had  been  administered  with  tbe 
felonious  purpose  and  intent  of  killing  tbe  de- 
ceased, It  would  be  different,  because,  In  that 
event,  malice  aforethought  and  premeditation 
would  be  Ingredients  of  the  offense;  not  so, 
where  the  poison  is  administered  for  the  pur- 
pose of  robbery.  As  was  said  in  State  v. 
Meyers,  supra,  upon  proof  that  the  crime  was 
committed  in  the  perpetration  of  the  robbery, 
this  proof  answered  the  ends  of  the  prosecu- 
tion and  stood  in  tbe  stead  of  "malice  afore- 
thought" and  "premeditation." 

It  is  further  Insisted  that  tbe  court  erred 
In  falling  to  define  the  word  "corroboration," 
as  used  In  Instruction  No.  10.  This  instruc- 
tion reads  as  follows:  "The  court  instructs 
the  jury  that  the  testimony  of  an  accomplice 
in  a  crime — that  is,  a  person  who  actually 
commits  or  participates  in  tbe  crime — is  ad- 
missible In  evidence ;  yet  tbe  evidence  of  an 
accomplice  In  a  crime,  when  not  corroborat- 
ed by  some  person  or  persons  not  Implicated 
in  the  crime,  as  to  matters  material  to  the 
Issues — that  Is,  matters  connecting  the  de- 
fendant with  the  commission  of  the  crime 
as  charged  against  him— ought  to  be  received 
with  great  caution  by  the  Jury  before  they 
should  convict  the  defendant  on  such  testi- 
mony." This  Uistruetion  is  a  literal  copy 
of  an  instruction  given  upon  the  same  ques- 
tion in  State  V.  Harkins,  100  Mo.  666,  13  S. 
W.  830,  and  which  has  been  frequently  ap- 
proved by  this  court  since.  State  v.  Jackson. 
106  Mo.  174,  17  S.  W.  301 ;    State  v.  Minor, 
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117  Mo.  302,  22  S.  W.  1085;  State  v.  Crab. 
121  Mo.  554,  26  S.  W.  648;  State  v.  Dawson, 
124  Mo.  418,  27  S.  W.  1104;  State  t.  Donnel- 
ly, ISO  Mo.  642.  32  S.  W.  1124,  and  subsequent 
cases.  Tbe  Instruction  Is  full  and  complete 
within  Itself.  Moreover,  Brown,  the  accom- 
plice, was  thoroughly  corroborated  by  other 
witnesses  with  respect  to  matters  to  which  he 
testified  directly  connecting  the  defendant 
with  the  commission  of  the  crime.  Two  wit- 
nesses, a  police  ofScer  and  a  bartender,  tes- 
tified to  seeing  the  deceased,  the  defendant, 
and  Joe  Brown  In  the  Ohio  saloon,  drinking 
together  on  the  same  day  the  crime  was  com- 
mitted. Theodore  Toung,  a  druggist,  testified 
to  seeing  the  defendant  in  his  drag  store 
aboat  6:55  o'clock  that  evening,  and  selling 
him  10  cents'  worth  of  morphine.  Joseph 
Cronse  testified  that  tbe  defendant,  with 
another  man,  came  to  his  pawnshop  that 
night  and  sold  him  a  hat,  which  hat  had  been 
identified  as  the  one  worn  by  tbe  deceased. 
Officer  Bntler  testified  to  finding  the  deceased 
in  tbe  vacant  lot  where,  as  Brown  testified, 
the  deceased  was  left  by  the  defendant  and 
himself  the  night  before.  The  testimony  of 
these  five  witnesses  strongly  corroborated 
and  dovetailed  into  Brown's  testimony. 

After  tbe  case  was  submitted  to  the  jnry, 
and  they  had  retired  to  consider  of  the  ver- 
dict, one  of  their  number  sent  to  the  court  a 
note  asking,  in  substance,  if  a  wrong  diagno- 
sis of  the  disease  from  which  Robert  Harvey 
was  suffering,  and  the  treatment  given  htm 
at  the  time  and  after  he  was  received  at  the 
hospital,  based  on  such  wrong  diagnosis, 
would  affect  the  guilt  or  innocence  of  the  de- 
fendant under  the  law.  Upon  receiving  this 
inquiry,  the  court  further  instructed  the  jury 
as  follows:  "Answering  the  inquiry  pro- 
pounded by  a  juror  in  this  case,  which  is 
hereto  attached  and  made  a  part  hereof,  to 
the  end  that  this  instruction  may  l>e  more 
fully  understood  by  the  jury,  the  court  fur- 
ther Instructs  you:  That  If  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  willfully  and  knowingly  admin- 
istered the  poison  of  morphine  to  Robert  Har- 
vey, as  in  the  other  instructions  fully  defined, 
and  that  such  morphine  was  so  administered 
in  a  quantity  sufllclent  to  have  brought  about 
or  caused  the  death  of  said  Harvey,  then  the 
fact  that  after  the  administration  thereof  he 
may  not,  from  any  cause,  have  received  prop- 
er medicinal  treatment,  or  that  the  fact  of 
his  having  been  thus  poisoned  was  not  dis- 
covered prior  to  bis  death,  will  not  relieve 
tbe  defendant  from  liability  in  this  case,  pro- 
vided the  jury  be  satisfied  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  said 
Harvey  did  die  as  a  result  of  poison  so  ad- 
ministered." The  objection  interposed  to  the 
giving  of  said  instruction  was,  and  is  now, 
that  it  was  given  at  the  request  of  one  juror, 
and  that  it  is  not  complete  or  correct  under 
the  law  ond  the  facts.  The  defendant  ad- 
mits in  his  brief  that  additional  Instructions 
would  have  been  proi)er  bad  all  the  jury  ask- 


ed for  them,  but  contends  that  as  the  court 
had  already  instructed  on  the  point,  tbe  sec- 
ond instruction  thereon  gave  It  undue  empha- 
sis. There  is  no  merit  in  these  contentions. 
In  the  first  place,  any  one  or  more  of  the 
jurors  had  the  right  to  ask  further  Informa- 
tion and  enlightenment  from  the  court  upon 
any  question  Involved  in  the  case  which  they 
were  considering;.  In  the  next  place,  the  in- 
struction was  not  erroneous,  but  was  a  prop- 
er explanation  of  tfiat  which  tbe  juror  desir- 
ed to  know. 

It  is  furthOT  said  for  defendant  tliat  the 
court  committed  error  In  striking  from  the 
Itypothetlcal  question  put  to  Dr.  Gradwohl, 
an  expert  witness  Introduced  by  the  defend- 
ant, the  words  "his  mind  was  fairly  clear, 
but  his  speech  was  thick,  and  his  articulation 
poor."  The  words  In  question  were  a  part  of 
the  testimony  of  Dr.  Bevan,  one  of  the  phy- 
sicians at  the  hospital  who  examined  the  de- 
ceased before  his  death  and  gave  him  medical 
attention.  Tbe  court  would  not  permit  this 
statement  to  go  into  the  hypothetical  ques- 
tion, for  tbe  reason  that  Dr.  Bevan  had  quali- 
fied it  by  other  statemente  and  explanations, 
and  the  records  shows  that  he  did  so.  For 
instance,  in  answer  to  the  question  If  the  pa- 
tient (the  deceased)  had  become  somewhat 
rational  after  certain  drugs  had  been  admin- 
istered to  him.  Dr.  Bevan  answered,  "You 
cannot  say  rational,  his  mind  was  more  ac- 
tive." The  expert  witness  also  stated  In  his 
testimony  that  he  had  heard  Dr.  Bevan's  tes- 
timonj;.  In  any  event,  Dr.  Gradwohl's  an- 
swer to  the  hyxMtbettcal  question  put  to  him 
was  favorable  to  the  defendant,  for  his  opin- 
ion was  that  the  deceased  did  not  die  from 
morphine  poisoning,  but  that  his  death  was 
due  to  alcoholism,  uraemia,  and  exposure  com- 
bined, and  It  is  therefore  clear  that  the  de- 
fendant has  no  right  whatever  to  complain. 

A  final  contention  is  that  the  evidence  is 
not  sufflclent  to  sustain  the  verdict  The  rec- 
ord discloses  no  ground  for  such  contention. 
Without  repeating  the  evidence,  which  would 
serve  no  useful  purpose,  we  can  but  say,  aft- 
er a  careful  consideration  thereof,  that  it 
leaves  no  doubt  whatever  in  our  minds  of  de- 
fendant's guilt 

Finding  no  reversible  error  In  the  record, 
we  affirm  the  Judgment,  and  direct  that  the 
sentence  pronounced  by  the  trial  court  be 
executed.    All  concur. 

On  Rehearing. 

It  is  said  In  the  motion  that  the  opinion  is 
not  justified  under  a  correct  interpretation  of 
section  1815,  Rev.  St  1899,  and  is  erroneous 
in  that  it  announces  a  principle  entirely  new 
in  our  criminal  law,  and  one  entirely  at  vari- 
ance with  the  doctrine  expressed  in  State  v. 
Hopklrk,  84  Mo.  278,  and  State  v.  Meyers,  99 
Mo.  107,  12  S.  W.  516 ;  in  other  words,  that 
there  can  be  no  murder  in  the  first  degree 
without  malice.  We  bad  supposed  that  the 
law  was  so  clearly  announced  in  the  cases 
cited  and  other  cases  decided  by  this  court 
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tint  there  conld  be  no  difference  of  opinion 
upon  ttie  subject  In  State  v.  Meyers,  supra, 
it  is  said :  "An  Indictment  In  tbe  asuai  form, 
oliarglng  the  murder  to  have  been  done  de- 
liberately, premeditatediy,  etc.,  is  sufficient, 
under  our  statute,  to  charge  murder  in  the 
drst  degree,  no  matter  whether  tbe  murder 
be  committed  In  the  perpetration  of  robbery, 
rape,  etc.,  or  otherwise."  State  ▼.  Hop- 
Icirk.  84  Mo.  278;  State  v.  Kilgore,  70  Mo. 
546;  State  ▼.  Green,  66  Mo.  631.  The  per- 
petration or  attempt  to  perpetrate  any  of 
the  felonies  mentioned  in  the  statute,  during 
which  attempt,  etc.,  the  homicide  is  commit- 
ted, stands  in  ilea  of,  and  is  the  legal  equira- 
lent  of,  that  preme<fltatlon,  deliberation,  etc., 
which  otherwise  are  the  necessary  attributes 
of  mnrder  In  the  first  degree.  The  correct- 
ness of  this  view  is  recognized  In  Pennsyl- 
Tania,  from  which  statute  section  1232,  Rev. 
St  1879,  is  derived.  Commonwealth  v.  Flana- 
gan, 7  Watts  &  S.  (Pa.)  415.  See,  to  same  ef- 
fect Titus  V.  State,  49  N.  J.  Law,  36,  7  AU. 
621.  "The  rule  was  the  same  at  common  law. 
It  was  not  necessary  to  charge  that  tbe  mur- 
der was  committed  in  the  perpetration  of  an- 
other crime.  It  sufficed  to  charge  It  in  com- 
mon form,  and  then,  upon  proof  that  the 
crime  was  done  in  the  perpetration,  etc.,  this 
answered  the  ends  of  the  prosecution,  and 
stood  In  the  stead  of  proof  of  'malice  afore- 
thought' "  2  Bishop's  Crlm.  Law,  §  694 ;  Fos- 
ter's C.  L.  258,  et  seq. ;  1  Hale's  P.  C.  465. 
"As  will  have  been  observed  in  the  present 
case,  the  pleader  has  evidently  endeavored  to 
draw  an  Indictment  based  upon  the  allegation 
of  facts  occurring  in  the  preparation  of  rob- 
bery, and  resulting  in  the  crime  of  murder. 
I  have  never  met  but  one  precedent  where 
the  endeavor  was  made  to  charge  a  murder 
committed  in  the  attempt  to  perpetrate  an- 
other felony,  and,  in  that  case,  the  endeavor 
failed.  Titus  v.  State,  49  N.  J.  Law,  36,  7 
Atl.  621.  As  before  seen,  it  is  wholly  un- 
necessary to  do  more  when  murder  is  commit- 
ted in  the  perpetration,  etc.,  than  to  malce  the 
charge  in  the  ordinary  way  for  mnrder  in  the 
first  degree,  and  then  show  the  facts  in  evi- 
dence, and.  If  they  establish  that  the  homi- 
cide was  committed  In  the  attempt,  etc.,  this 
suffices."  The  same  rule  Is  announced  in 
State  V.  Foster.  136  Mo.  653,  38  S.  W.  721, 
wherein  the  cases  of  State  v.  Hopkirk,  supra, 
and  State  v.  Meyers,  supra,  are  cited  with  ap- 
proval. Judge  Sherwood  writing  the  opinion 
In  each  of  said  cases.  To  the  same  effect  is 
State  V.  Donnelly,  130  Mo.  642,  32  S.  W.  1124. 
In  State  v.  MUler,  100  Mo.  606,  13  S.  W.  a32, 
1051,  it  was  held  that  there  was  no  error  in 
an  instruction  which  told  the  jury  that  if  the 
defendant,  in  the  perpetration  or  attempt  to 
perpetrate  a  burglary,  shot  and  killed  Samuel 
Apgar,  they  should  find  the  defendant  guilty 
of  murder  In  the  first  degree  as  charged  in 
tbe  indictment. 

In  the  light  of  the  foregoing  authorities  we 
are  unable  to  agree  that  our  ruling  to  the  ef- 
fect that  the  trial  court  did  not  err  in  failing 


to  define  the  terms  "premeditation"  and  "mal- 
ice aforethought,''  but  as  was  said  In  the 
case  of  State  v.  Foster,  supra,  where  the  act 
was  committed  in  the  perpetration  of  the  rob- 
bery, proof  that  It  was  so  committed  is  tanta- 
mount to  premeditation,  deliberation,  etc., 
and  it  was  not  necessary  for  tbe  court  to  de- 
fine these  elements  of  murder  in  the  first  de- 
gree, the  law  presuming  that  they  existed 
where  the  homicide  was  proved  to  have  been 
committed  In  the  perpetration  of  the  robbery. 
As  said  In  State  v.  Meyers,  supra,  "this  an- 
swered the  ends  of  the  prosecution,  and  stood 
in  the  stead  of  proof  of  'malice  aforethought,' " 
and  It  must  follow  that  It  was  unnecessary  to 
deflujs  either  of  those  terms. 

As  to  the  insistence  that  two  Issues  were 
submitted  to  the  jury  and  it  caimot  be  said 
upon  which  the  jury  found  defendant  guilty, 
it  is  to  be  said  that  clearly  this  was  not  a 
case  requiring  an  election.  All  the  evidence 
tended  to  prove  the  offense  -was  committed 
by  the  administration  of  poison 'for  the  pur- 
pose of  committing  a  robbery,  which  was  ef- 
fected, and  the  death  resulted  from  this  ad- 
mlnstration  of  the  poison  for  this  purpose. 
This  court  in  State  v.  Hopper,  71  Mo.  425, 
held  that  the  Instruction  that  if  the  killing 
occurred  in  the  attempt  to  commit  a  robbery 
it  was  murder  In  the  first  degree  was  errone- 
ous because  it  did  not  require  the  element  of 
malice  aforethought  but  not  reversible  error, 
as  pointed  out  by  Judge  Henry  in  his  dis- 
senting opinion  In  State  y.  Hopkirlc,  84  Mo. 
278,  because  a  proper  instruction,  without 
reference  to  the  robbery,  was  given.  In  State 
V.  Hopkirk,  supra,  the  court  overruled  Judge 
Henry  in  State  v.  Hopper,  supra,  as  to  the 
necessity  of  showing  "malice  aforethought" 
as  a  necessary  essential  of  a  murder  commit- 
ted in  the  perpetration  or  attempt  to  perpe- 
trate any  arson,  rape,  robbery,  burglary,  or 
mayhem,  and  held  a  homicide  committed  in 
perpetrating  such  a  felony  was  murder  in  the 
first  degree,  and  sustained  the  circuit  court 
in  refusing  to  instruct  that  deliberation,  pre- 
meditation, and  malice  aforethong&t  must  be 
proved,  and  that  it  was  not  sufficient  the  kill- 
ing was  done  In  the  perpetration  of  a  felony. 
If,  according  to  Judge  Henry's  opinion,  it 
was  not  reversible  error  to  instruct  that  a 
homicide  committed  in  the  perpetration  of 
one  of  the  felonies  mentioned  in  the  statute 
was  murder  in  the  first  degree,  surely  it  is 
not  reversible  error  merely  to  fall  to  define 
the  terms  "malice  aforethought"  and  "pre- 
meditation" when  the  third  instruction  fully 
instructed  the  jury  that  it  was  murder  in  the 
first  degree  if  defendant  committed  the  homi- 
cide in  bis  purpose  and  effort  to  rob  the  de- 
ceased, as  all  of  the  testimony  clearly  showed 
it  was.  The  third  Instruction  fully  covered 
the  law  applicable  to  the  facts,  to  wit,  a  mur- 
der in  the  perpetration  of  a  robbery,  and 
when  that  was  shown  it  supplied  the  place  of 
deliberation,  premeditation,  and  malice  afore- 
thought, as  has  been  held  in  other  jurisdic- 
tions on  similar  statutes,  or  becomes  the  legal 
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equivalent  for  those  eleuieuts  In  other  cases 
of  murder  In  the  first  degree.  State  v.  King, 
24  Utah,  482,  68  Pac.  418,  91  Am.  St.  Rep. 
806.  The  purpose  of  the  Instruction  was  to 
advise  the  jury  what  constituted  murder  in 
the  first  degree  under  the  statute  and  the 
facts  In  evidence,  and  this  the  court  correctly 
did  in  the  third  instruction,  and  the  mere 
failure  to  define  the  meaning  of  premedita- 
tion and  malice  aforethought,  in  the  light  of 
the  facts  showing  a  homicide  in  the  perpetra- 
tion of  a  robbery,  Is  no  ground  for  reversing 
the  Judgment,  as  such  failure  was  entirely 
harmless.  State  v.  Hopkirk,  supra.  State  v. 
Hopper,  supra. 

It  is  also  contended  that  the  court  over- 
looked defendant's  objection  to  the  action  of 
the  trial  court  in  falling  to  instruct  the  Jury 
with  reference  to  questions  put  by  the  state 
to  Its  expei;ts.  We  are  not  advised  as  to 
what  question  or  questions  are  here  referred 
to,  and  cannot  undertake  to  determine. 

It  is  further  contended  that  the  court  in  its 
ninth  instruction  improperly  advised  the  Jury 
as  to  the  value  of  expert  testimony,  and  that 
it  should  have  instructed  the  Jury  that  the 
hypothetical  questions  put  to  the  experts  by 
counsel  in  the  case  were  not  evidence  of  the 
truth  of  the  matter  stated  in  such  questions. 
We  sec  no  objection  to  this  instruction.  It 
is  substantially  the  same  as  the  instruction 
given  in  the  case  of  State  v.  Broolu,  92  Mo. 
.542,  5  S.  W.  257,  330,  referred  to  by  counsel, 
except  that  the  concluding  part  of  the  in- 
struction in  that  case  told  the  Jury  that  "nei- 
ther are  the  hypothetical  questions  put  to  the 
experts  by  the  counsel  In  the  case  evidence 
of  the  truth  of  the  matters  stated  in  these 
questions,"  which  amounted  to  nothing  one 
way  or  the  other,  and  was  entirely  nnneces- 
saiy,  the  instruction  being  complete  without 
it.  No  one  will  contend  that  the  simple  ask- 
ing a  witness  a  question  would  be  any  evi- 
dence of  the  truthfulness  of  the  answer 
sought  to  be  elicited. 

We  think  that  upon  all  questions  of  law  in- 
volved in  the  case  the  court  gave  all  instruc- 
tions necessary  for  the  information  of  the 
Jury  la  arriving  at  a  verdict. 

The  motion  is  overruled.    All  concur. 


HISBY  V.   EASTMINSTER  PRESBYTE- 
RIAN CHURCH  et  al. 
(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  1908.) 

1.  Covenants  —  Covenants  Running  with 

THE  Land— Use  ok  Pbopebtt. 

Covenants  in  a  deed  that  the  lot  should  be 
used  for  residence  purposes  only,  prohibiting  a 
buildiuK  to  be  erected  less  than  30  feet  from  the 
street  iine,  fixing  the  minimum  cost,  and  pro- 
viding that  similar  covenants  should  be  contain- 
ed in  all  deeds  of  lots  in  the  addition,  and  that 
the  same  should  run  with  the  lots,  are  not  col- 
lateral, but  run  with  the  lots,  and  bind  a  gran- 
tee of  another  lot  proposing  to  erect  a  church 
building  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dit 
vol.  14,  Covenants,  {  67.] 


2.  Same— Right  to  Enforce. 

A  lot  owner  who  bought  bis  lot  with  the- 
understanding,  incorporated  in  his  deed,  that  the 
other  lots  in  the  addition  should  be  charged 
alike  with  the  equity  imposed  on  his  own  lot  not 
to  use  the  same  except  for  residence  purposes, 
of  which  grantee  of  another  lot  had  knowledge,, 
has  such  an  equity  in  grantee's  lot  as  to  entitle 
him  to  restrain  the  erection  of  a  church  thereon. 
fBd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  14,  Covenants,  it  78-82.] 

3.  Same— CoNSTBUCTiON. 

A  provision  in  a  deed  that  it  was  under- 
stood that  covenants  therein  restricting  the  use 
of  the  lot  to  residence  purposes,  prohibiting  a 
building  to  be  erected  less  than  30  feet  from  the 
street  line,  fixing  the  minimum  cost,  and  provid- 
ing that  similar  covenants  should  be  contained 
in  all  deeds  of  lots  in  the  addition,  might  be 
varied  by  grantor  as  occasion  might  require, 
cannot  reasonably  be  construed  so  as  to  permit 
of  the  annulling  of  the  covenant  restricting  the 
use  to  residence  purposes  by  permitting  pur- 
chasers of  lots  to  erect  any  kind  of  buildings 
thereon. 

fEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  |  50.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Henry  L.  McCune,  Judge. 

Action  by  Allen  H.  Hisey  against  the  East- 
■  minster    Presbyterian    Church    and    others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Warner,  Dean,  McLeod  &  Tlmmonds,  for 
appellants.  Brown,  Harding  &  Brown,  for 
respondent. 

BBOADDUS,  P.  J.  This  is  an  injunction 
suit  to  restrain  the  defendant  from  erecting 
a  church  building  on  a  certain  lot  in  Kansas 
City,  In  what  is  known  as  the  "Abington  ad- 
dition." The  facts  are:  That  the  Abington 
Land  Company  opened  up  an  addition  with 
the  view  of  having  it  built  up  with  residences. 
The  plaintitC  bought  a  lot  In  the  addition 
and  erected  a  residence  thereon,  upon  the 
inducement  that  the  land  In  the  addition 
should  be  used  for  that  purpose  only.  This 
contract  of  purchase  was  duly  recorded  on 
August  11,  1908.  On  the  28tb  day  of  that 
month  the  company  made  him  a  deed  to  the 
lot,  which  has  the  following  recitations:  "It 
Is  mutually  agreed  by  and  between  the  par- 
ties hereto,  as  and  for  a  part  of  the  consid- 
eration heretofore  mentioned,  that  the  prem- 
ises hereinbefore  described  are  conveyed  sub- 
ject to  the  following  covenantSK  conditions 
and  restrictions  which  shall  be  binding  upon 
the  parties  hereto,  their  heirs,  successors, 
and  assigns,  and  which  shall  remain  in  force 
and  effect  for  the  full  period  of  20  yea)«  from 
the  date  of  this  deed,  to  wit:  (1)  Said  prem- 
ises shall  be  used  by  the  party  of  the  S'icond 
part,  or  by  hie  heirs  or  assigns,  including  ten- 
ants, for  residence  purposes  only.  (^  No 
building  shall  be  erected  upon  said  lot  fvlth 
its  front  wall  less  than  thirty  feet  from,  the 
nearest  line  of  the  street  upon  which  :Wid 
lot  fronts.  (3)  No  residence  with  appurte- 
nances thereto  shall  be  erected  upon  sale,  lot 
costing  less  than  three  thousand  dollars.,-  (4) 
Similar  covenants  and  conditions  and  retitrlo- 
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tloDS  shall  be  contained  in  all  conveyances 
«f  property  In  AbingtOta  Park  now  owned  by 
the  party  of  the  first  part  And  in  case  the 
part7  ot  the  first  part  improres  or  causes  to 
be  Improved  any  property  In  said  Ablngton 
Park,  such  Improvements  and  uses  thereof 
shall  be  under  and  subject  to.  similar  cove- 
nants and  conditions,  it  being  understood 
tiiat  the  covenants  and  restrictions  referred 
to  in  this  paragraph  may  be  varied  by  said 
party  of  the  first  part  as  occasion  may  re- 
quire. *  *  •  (8)  Each  and  all  of  the  cove- 
nants aforesaid  shall,  for  said  twenty  years, 
nm  with  and  bind  the  lot  or  lots  in  said  Ab- 
lngton Park,  in  respect  of  which  the  same 
are  made,  and  kept  by  each  and  all  persons 
and  parties  owning,  occupying  or  using  the 
same  daring  that  time."  Subsequently  de- 
fendant bought  a  lot  In  said  addition  through 
Its  trulfttees,  who  were  notified  of  all  the' 
conditions  In  plaintifT's  deed,  with  full  notice 
of  the  avowed  purpose  originally  of  the  said 
land  company  that  lots  in  the  addition  should 
be  used  exclusively  for  the  purpose  of  resi- 
dences, and  no  other,  and  were  proceeding  to 
erect  a  church  upon  the  same  in  such  a  man- 
ner to  occupy  almost  the  entire  lot  the  front 
of  which  would  be  near  the  line  of  the  side- 
walk, when  the  restraining  order  was  issued 
herein.  The  defendants'  deed  contains  none 
of  the  conditions  or  restrictions  mentioned 
In  that  of  the  plaintiff.  The  court  rendered 
Judgment  for  plaintiff  restraining  defendants 
from  erecting  Its  church  on  said  lot,  from 
which  they  appealed. 

We  have  instances  where  It  Is  held  that  col- 
lateral covenants  do  not  run  with  the  land. 
Des  Moines  &  Ft.  Dodge  Railroad  Co.  v.  Wa- 
bash Railroad  Co.,  135  U.  S.  570,  10  Sup.  Ct. 
753,  34  L.  Ed.  243.  That  was:  "Where  a 
contract  for  a  traffic  arrangement  made  be- 
tween two  railroad  companies  declares  that 
the  contract  and  any  damages  for  the  breach 
of  the  same  shall  be  a  continuing  lien  upon 
the  roads  of  the  contracting  parties,  this  does 
not  constitute  a  Hen  running  with  the  land, 
when  by  due  course  of  law  it  has  passed  into 
other  hands,  although  it  may  be  a  valid  con- 
tract personally  enforceable  between  the  par- 
ties." The  contract  in  that  Instance  had  ref- 
erence to  traffic  between  the  two  companies, 
and  not  in  reference  to  realty.  The  cove- 
nants providing  for  a  lien  on  the  roads  for 
the  damages  arising  out  of  a  breach  of  the 
contract  were  therefore  what  are  called  col- 
lateral covenants.  "All  covenants  relating  to 
a  subject-matter  not  in  esse,  such  as  for  the 
erection  of  buildings  upon  the  premises  de- 
mised, are  personal  covenants,  and  do  not  run 
with  the  land  so  as  to  bind  the  assignees,  un- 
less tbey  are  expressly  named  therein."  2 
Kerr  on  Real  Property,  I  1218.  The  forego- 
ing authorities  state  the  rule,  and  we  do  not 
dH>m  it  necessary  to  cite  others. 

But  It  is  not  a  question  of  law  that  pre- 
sents tbe  difficulty  in  this  case,  but  its  appli- 
cation.   We  are  not  impressed  with  the  con- 


viction that  the  covenants  of  warranty  in 
this  Instance  are  collateral.  The  covenants 
In  pialntlfTs  deed  by  their  very  terms  are 
made  mutual  as  to  him  and  to  his  grantor, 
the  land  company.  One  of  these  covenants 
is  that  the  premises  conveyed  shall  be  used 
by  him  for  residence  purpose  only;  and  the 
land  company  covenants,  also,  that  similar 
covenants  shall  be  inserted  in  all  conveyan- 
ces of  property  In  said  addition  owned  by 
the  company.  "A  covenant  runs  with  the 
land  when  either  the  liability  for  its  perform- 
ance or  the  right  to  enforce  it  passes  to  the 
assignee  of  tbe  land  Itself."  2  Kerr  on  Real 
Property,  (  1218.  And  the  author  In  the 
same  section  says:  "In  order  that  tt  may 
run  with  the  land,  its  performance  or  non- 
performance must  affect  the  nature,  quality, 
or  value  of  the  property  demised  independent 
of  collateral  circumstances,  or  It  must  af- 
fect the  mode  of  enjoyment,  and  there  must 
be  a  privity  between  the  contracting  parties." 
There  can  be  no  question  but  what,  und^ 
the  covenant  mentioned  that  the  property 
should  be  used  for  residence  purposes  only,  the 
plaintiff  would  have  the  right  to  restrain  the 
land  company  should  it  attempt  to  violate  its 
terms  by  erecting  a  building  other  than  a  res- 
idence on  any  of  Its  unsold  lots.  This  right 
affects  the  value  of  the  property  conveyed  to 
him;  and  It  is  a  right  attached  to  the  land 
itself,  and  It  does  not  depend  upon  any  collat- 
eral circumstances.  The  defendants  bought 
their  lot,  we  might  say,  Incumbered  with  the 
covenant  to  the  plaintiff  which  created  a 
privity  between  them.  In  Coughlln  v.  Bark- 
er, 46  Mo.  App.  54,  Judge  Thompson,  who  de- 
livered the  opinion  of  the  court,  states  the 
law  as  follows:  "We  fully  concede  the  gen- 
eral rule  which  Is  Invoked  in  behalf  of  plain- 
tiff. That  rule  la  that  where  the  common 
grantor  of  two  adjoining  lots  sells  one  and  re- 
tains the  other,  and  puts  in  the  deed  of  the 
one  which  be  sells  a  covenant  against  build- 
ing in  a  certain  way,  which  covenant  is  mani- 
festly Intended  for  the  benefit  of  the  lot 
which  is  retained,  and  he  afterwards  sells 
this  lot  to  another,  the  covenant  passes  to  the 
assign  of  such  lot  as  an  appurtenance  to  it. 
or  as  an  easement  for  the  benefit  of  it,  and 
such  assign  may  enforce  It  against  the  owner 
of  the  other  -  lot,  whether  he  acquired  the 
other  lot  Immediately  from  the  original  ven- 
dor or  through  mense  conveyances  or  by 
devise,  descent,  or  otherwise  from  him,  pro- 
vided he  took  with  notice  of  it,  actual  or  con- 
structive." Many  decisions,  both  English  and 
American,  are  quoted  to  sustain  the  opinion. 
The  decision  states  that  such  restriction  Is 
generally  construed  to  have  been  Intended  by 
the  parties  for  tbe  benefit  of  the  land  retain- 
ed by  the  grantor.  But  this  case  goes  much 
farther,  as  the  restrictions  are  manifestly 
made  for  the  benefit  of  the  grantee  aisa  Be- 
sides, the  conveyance  expressly  provides  that 
the  covenants  mentioned  shall  run  with  the 
land. 
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If  we  ate  wrong  In  the  feregolng  conclu- 
sion, the  judgment  of  the  court  can  be  upheld 
on  another  ground.  In  the  opinion  of  Judge 
Thompson  we  find  the  following  on  page  62  of 
46  Mo.  App.:  "Nor  is  it  at  all  material  to 
the  right  of  a  plaintiff  to  have  such  a  restric- 
tion enforced  in  equity  that  it  should  be  a 
covenant  running  with  the  land.  •  •  • 
The  question  whether  the  covenant  runs  with 
the  land  seems  to  be  material  only  on  the 
question  of  notice.  If  the  covenant  runs  with 
the  land,  then  it  binds  the  owner  of  the  land, 
whether  he  had  knowledge  of  it  or  not ;  for 
he  takes  no  greater  title  than  his  predeces- 
sor had  to  convey.  But  if  the  covenant  does 
not  run  with  the  land,  but  the  land  is  sub- 
ject to  what  is  sometimes  called  an  'equity' 
and  at  other  times  a  'negative  easement'  In 
favor  of  adjoining  land,  then,  in  order  to 
enforce  this  easement -against  the  land,  it  is 
essential  that  the  owner  should  have  taken 
the  land  with  notice  of  it"  That  plaintiff 
had  such  equity  in  the  defendants'  lot  there 
can  be  no  question.  He  bought  Iiis  lot  with 
the  understanding,  which  was  incorporated 
In  his  deed,  that  the  residue  of  the  land  un- 
sold should  be  charged  alike  with  the  equity 
imposed  by  its  terms  upon  his  own,  of  which 
defendants  In  their  answer  admit  full  luiowl- 
edge. 

The  defendants,  however,  insist  that  the 
land  company  bad  the  right  imder  covenant 
8  in  the  subsequent  sale  of  Its  lots  to  vary 
the  covenants  and  restrictions  In  said  deed. 
The  language  is:  "It  being  understood  that 
the  covenants  and  restrictions  referred  to  in 
this  paragraph  may  be  varied  by  said  part; 
of  the  first  part  as  occasion  may  require." 
The  language  used  must  be  construed  with 
the  reference  to  the  intention  of  the  parties 
to  be  derived  from  the  circumstances  and 
the  nature  of  the  covenants  and  restrictions 
in  the  deed.  We  can  easily  see  that  in  the 
progress  of  time  and  the  varying  circumstan- 
ces that  might  occur  that  it  would  be  to  the 
interest,  at  least  hot  to  the  detriment,  of  the 
owners  of  property  in  the  addition  that  chan- 
ges might  well  be  made  to  suit  the  changed 
conditions.  For  instance,  the  price  of  labor 
and  building  material  used  in  the  construc- 
tions of  residences  might  cheapen  to  so  great 
an  extent  that  a  much  better  building  could 
be  erected  for  less  than  $3,000  than  one  erect- 
ed for  that  sum  at  the  date  of  the  deed.  Un- 
der such  a  condition,  a  variation  in  the  cost 
of  residence  building  would  be  justifiable  un- 
der the  language  quoted.  Many  instances 
might  be  given  to  the  same  purpose.  But  we 
do  not  understand  that  the  language  used 
could  reasonably  be  construed  so  as  to  annul 
the  covenant  or  restriction  by  permitting  pur- 
chasers of  lots  to  erect  any  kind  of  buildings 
on  them.  It  is  true  that  defendants  intro- 
duced evidence  tending  to  show  that  there 
was  a  necessity  for  a  church  in  that  par- 
ticular locality,  and  that  other  lots  had  been 
sold  to  purchasers  without  any  of  said  cove- 


nants and  restrictions  Inserted  in  their  deeds 
of  conveyances ;  but  there  was  no  evidence 
that  such  purchasers  had  erected  or  con- 
templated erecting  other  than  residences  (»i 
the  same,  excepting  the  defendant  Surely  it 
cannot  be  said  that  there  is  no  other  land  in 
the  near  vicinity  of  this  addition  that  would 
not  be  as  suitable  and  useful  for  church 
purposes  as  that  the  church  selected.  How- 
ever that  may  be,  speaking  frankly  for  my- 
self, I  am  of  the  opinion  that  there  is  nothing 
in  the  defendants'  creed  that  would  justify 
it  in  erecting  its  house  of  worship  on  the 
ruins  of  another's  rights.  To  promote  the 
public  welfare  the  state  authorizes  the  taking 
and  damaging  of  private  property,  but  this 
cannot  be  done  under  the  Constitution  with- 
out just  compensation.  Here  the  rights  of 
plaintUt,  property  rights,  are  sought  to  l>e 
taken  or  damaged  without  any  compensation 
whatever  under  the  plea  of  necessity.  The 
defendants'  lot  adjoins  that  of  the  plaintiff, 
and  the  building  which  it  proposed  to  erect 
would  materially  affect  the  value  and  desira- 
bility of  his  property  as  a  residence. 
The  judgment  is  afBrmed.    All  concur. 


EBBRSON  V.  CONTINENTAL  INV.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

31, 1908.    Rehearing  Denied  April  14,  1908.) 

1.  Lardlobd  and  Tenant  —  Rbpaibs  —  Ddtt 
TO  Tenant. 

If  a  landlord  was  lx>und  to  protect  a  ten- 
ant against  any  loss  from  neeligence  in  repair- 
ing a  roof,  the  duty  extended  to  any  property 
which  the  exigencies  of  plaintiff's  business  re- 
quired him  to  have  in  the  building  while  the 
roof  was  being  repaired,  and  the  tenant  was 
no  more  careless  in  placmz  goods  in  the  build- 
ing during  the  progress  of  the  work  than  in  fail- 
ing to  remove  such  as  were  already  in. 

fEd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  32,  Landlord  and  Tenant,  §§  629-632,  647- 
667.] 

2.  Masteb  and  Skbvant— Independent  Con- 
TBACTORS— Employer's  Liability. 

Generally  one,  whether  a  landlord  or  not, 
who  lets  a  contract  for  work  to  a  competent 
person  exercising  an  independent  employment  to 
be  done  according  to  the  latter's  methods  and 
free  from  the  proprietor's  control,  is  not  liable 
for  negligence  m  the  performance  of  the  work, 
unless  it  is  subject  to  unusual  danger  if  pre- 
cautions are  not  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §|  1241-1243; 
vol.  32,  Landlord  and  Tenant  i  638.] 

8.  Landiabd  and  Tenant  —  Repairs  —  Oovx- 

NANT8. 

A  lessor  of  premises  may  bind  himself  to 
answer  to  the  tenant  tor  all  damages  occurring 
in  the  course  of  repairs  made  by  an  independent 
contractor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §i  536-539,  638.] 

4.  NEauoBNCB  — Independent  Oontractob's 

Duty. 

An  independent  contractor  In  repairing  a 
leased  building  was  bound  to  use  ordinary  care 
and  adopt  customary  expedients  to  protect  the 
occupants. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  {  68.] 
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5.  Landlord  and  Tenant— Injuries  to  Ten- 
ant—Landlobd's  I^IABILITY. 

Under  a  lease  binding  the  lessor  to  restore 
the  bnildin^  on  its  partial  destruction  by  fire, 
the  lessor  is  liable  for  damage  to  the  lessee's 
goods  caused  by  rain  during  the  repairing  of 
the  roof  by  an  independent  contractor  after  a 
fire,  where  the  work  greatly  endangered  the  les- 
sees  property  and  required  expensive  precau- 
tions to  protect  it.  which  the  contractor  did  not 
agree,  and  was  not  bound,  to  adopt. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  |§  647-6C7.] 

6.  Witnesses— Bkteeshing  Memobt— Use  of 
Memobanda. 

A  witness  may  use  a  memorandum  to  re- 
fresh his  memory,  when  his  memory  of  what 
occurred  is  either  revived  or  refreshed  by  look- 
ing at  the  memorandum,  or  when  he  has  no 
present  memory  about  the  matter  which  is  either 
revived  or  refreshed  from  the  memorandum,  but 
be  originally  knew  the  facts,  and  while  he  knew 
tbem.  made  or  verified  a  record  of  them. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  SO,  Witnesses,  SS  868-^.] 

7.  Sams. 

It  is  immaterial  to  a  witness'  right  to  ose 
a  document  to  refresh  or  revive  his  recollection 
who  made  it,  or  whether  it  was  made  under  his 
sapervision  or  in  his  presence.  The  essential 
part  is  that,  after  looking  at  it,  he  has  a  present 
memory  of  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,   Witnesses,  H  868-890.] 

&  Sams— Identiftinq  Docuuxnt. 

Plaintiff  could  not,  by  his  own  testimony, 
identify  a  list  as  an  accurate  statement  of  the 
goods  for  damage  to  which  he  sued,  nor  testify 
that  the  amount  of  damage  set  opposite  each 
item  was  correct,  where  he  did  not  go  through 
the  stock  with  the  appraisers,  and  see  what  ar- 
ticles they  voted  as  damaged,  and  did  not  verify 
their  lists  by  a  comparison  with  the  stock,  he 
merely  knowing  that,  from  two  lists  made  while 
appraising,  the  appraisers  made  up  in  his  pres- 
ence the  one  from  which  he  testified. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  g§  868-890.] 

0.  Witnesses — HErBESHiNO  Memobt— Use  or 

Memobanda. 

Plaintiff  in  testifying  respecting  damages 
sued  for  could  not  use  a  copy  of  lists  made  by 
those  who  appraised  the  damaged  articles,  where 
be  had  no  knowledge  of  the  details  as  shown  by 
the  list,  either  from  seeing  the  appraisers  at 
work  or  verifying  their  notings,  and  where  he 
stated  the  appraisement  was  too  low ;  testimony 
based  on  his  reading  from  the  copy  being  purely 
hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  874-890.] 

10.    APFBALr-l^E.rDDICIAL,  EBBOB— BVIOKNCB. 

The  prejudice  in  an  action  for  damage  to 
goods  in  allowing  plaintiff  to  give  hearsay  tes- 
timony basied  on  a  list  made  by  appraisers  was 
not  removed  by  title  appraiser  testifying  to  the 
same  facts,  where  plaintiff  s  loss  was  one  of  the 
main  issues,  and  the  evidence  was  very  conflict- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
roL  3.  Appeal  and  Error,  fS  4161-4170.] 

Appeal  from  St.  Louis  Circuit  Court;  Robt. 
M.  Foster,  Judge. 

Action  by  Alexander  A.  Bbereon  against 
the  Continental  Investment  Company  for 
damages  to  property.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Lee  Sale,  tor  appellant.  S.  T.  G.  Smith 
and  Tbos.  S.  Meng.  for  respondent 


600DE,  J.  In  the  summer  of  1002  plain- 
tiff was  a  tenant  of  the  defendant  company, 
occupying  a  double  brick  building  Nos.  001, 
003  North  Second  street,  in  the  city  of  St 
Louis.  The  premises  were  used  by  plaintiff 
for  a  paint  factory  and  for  tbe  sale  of  paints. 
The  lease  provided,  among  other  things,  that 
defendant  Should  keep  the  building  In  good 
condition,  and,  in  the  event  of  partial  de- 
struction by  fire,  should  speedily  restore  it 
to  as  good  condition  as  It  was  in  previously. 
The  stipulation  especially  included  an  agree- 
ment on  the  part  of  defendant  to  keep  tbe 
roof  in  good  order.  On  June  18,  1902,  the 
roof  was  destroyed  by  fire  to  an  extent  that 
exposed  the  contents  of  the  building,  includ- 
ing plaintiff's  paint  and  other  merchandise, 
to  the  elements.  Defendant  employed  a  firm 
of  contractors,  Hogg  &  Reid,  to  make  per- 
manent repairs  to  the  damaged  roof.  The 
flie  had  burned  about  an  elevated  skylight 
or  cupola  with  glass  sideB,  destroying  that 
portion  of  the  roof  and  a  space  around  the 
skylight,  perhaps  a  strip  of  roof  about  12 
feet  long  and  as  wide.  Part  of  tbe  remainder 
of  the  roof  was  so  charred  that  it  had  to  be 
torn  away  and  reconstructed,  and  so  the  con- 
tractors removed  a  space  60  feet  long  and 
extending  over  the  width  of  the  building. 
Plaintiff  swore  his  goods  suffered  very  little 
damage  from  the  fire,  practically  none,  be- 
cause the  salvage  corps  of  the  city  fire  de- 
partment spread  tarpaulins  over  his  proi>erty 
and  protected  it  from  water  thrown  by  the 
fire  engines.  But  on  a  previous  trial  he  had 
given  testimony  that  considerable  damage 
was  sustained  by  the  first  fire  in  consequence 
of  advertising  matter  being  totally  lost  and 
cans  caused  to  rust  The  goods  were  on 
the  second  floor  and  basement  according  to 
the  testimony,  though  we  suppose  the  base- 
ment means  the  ground  floor.  As  the  fire 
was  only  in  the  roof,  the  goods  were  not 
burned,  and  were,  as  said,  practically  undam- 
aged by  the  water  used  in  extinguishing  the 
fire.  It  was  raining  heavily  about  the  time, 
and  plaintiff  was  apprehensive  his  property 
might  be  Injured  by  a  rain  during  the  re- 
pairing of  the  roof.  He  had  several  conver- 
sations with  Mr.  Hogg,  one  of  the  contract- 
ors, in  regard  to  whether  his  goods  would  be 
protected  during  the  repair  work,  and  Mr. 
Hogg  assured  him  they  would  be;  that  all 
requisite  precautions  would  be  taken  to  keep 
them  from  getting  wet  Plaintiff's  business 
was  never  checked  after  the  fire,  but  he  con- 
tinued to  carry  it  on  without  interruption 
Just  as  he  had  before,  relying  on  the  assur- 
ances of  the  contractor  that  proper  precau- 
tions would  be  taken  to  keep  the  rain  from 
getting  Into  the  building.  During  the  night 
of  June  27th,  or  the  morning  of  the  28th, 
there  was  a  very  heavy  and  unusual  fall  of 
rain,  accompanied  by  a  high  wind.  This 
storm  overcame  the  measures  taken  by  the 
contractors  to  protect  plaintiff's  premises,  and 
tbe  rain  beat  into  the  building,  flooding  It 
with  water,  and  seriously  damaging  plain- 
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tlfTs  property.  The  contractors  had  epread 
tarpaulins  over  the  roof  above  plaintiff's  ot- 
flee,  which  was  on  the  second  floor,  but  seem 
to  have  done  nothing  to  protect  the  other 
portions  ot  the  building,  depending  on  getting 
the  roof  constructed  soon  enough  to  pre- 
vent damage.  One  of  the  contractors  said 
It  did  not  look  like  rain  In  the 'evening  be- 
fore the  damage  was  done,  and  it  is  obvious 
they  took  the  risk  of  rain,  but  they  assert 
plaintiff  authorized  this  course.  There  was 
testimony  of  experts  tending  to  prove  that 
by  taking  proper  precautions  the  rain  could 
have  been  kept  out  of  the  building  and 
plaintiff's  property  saved.  The  cause  was 
here  on  appeal  before,  and  other  facts  may 
be  found  in  the  opinion  then  rendered.  118 
Mo.  App.  67,  93  S.  W.  297.  This  acticxi  was 
instituted  to  recover  for  the  damage  done 
the  property  on  the  ground  of  negligence  on 
the  part  of  defendant's  agents,  the  contract- 
ors, in  allowing  the  roof  to  remain  in  such 
a  condition  during  the  repair  work  that  the 
property  was  exposed  to  the  elements.  The 
defense,  t>eslde8  a  general  denial  of  the  aver- 
ments of  the  answer,  consisted  of  a  plea  that 
the  contractors  left  a  portion  of  the  roof  un- 
covered and  unprotected  with  plaintiff's 
leave,  license,  and  consent,  and  that  the  rain 
which  fell  on  his  property  came  through  the 
portion  of  the  roof  thus  left  unprotected;  that 
plaintiff  accepted  the  risk  of  whatever  in- 
jury might  result  from  leaving  the  roof  open. 
There  was  another  plea  that  the  injury  sus- 
tained was  caused  by  itlaintifTs  own  negli- 
gence contributing  thereto,  in  that  he  allowed 
his  property  to  remain  in  the  building  in  such 
condition  that  It  was  exposed  to  the  rain 
which  feH  on  It.  The  Issues  were  left  to  the 
Jury,  which  returned  a  verdict  In  plaintiff's 
favor  for  $2,725,  and.  Judgment  having  been 
entered  in  accordance  with  the  verdict,  de- 
fendant appealed. 

After  the  damage  occurred,  plaintiff  asked 
that  the  amount  of  loss  be  appraised,  rather 
Indicating  at  the  time  that  be  expected  to 
hold  the  contractors  responsible.  One  of  de- 
fendant's officers,  and  also  its  agent  who  had 
«harge  of  the  property,  were  In  favor  of  ap- 
praising the  damage,  and  after  some  discus- 
sion between  the  parties  the  contractors  ap- 
pointed an  appraiser  by  the  name  of  Frltsch 
and  defendant  appointed  one  named  Purdy. 
An  attempt  was  made  to  show  Frltsch  was 
appointed  by  defendant,  but  the  evidence  in- 
clines the  other  way.  It  is  true,  though,  that 
Dormltzer,  defendant's  agent,  as  well  as 
Ooodlove,  its  secretary,  wanted  an  appraise- 
ment, and  Dormltzer  told  Frltsch  that,  if  nei- 
ther the  contractors  nor  the  defendant  paid 
him  for  his  services,  he  (Dormltzer)  would 
pay  him.  The  two  appraisers  thus  chosen 
went  to  the  premises  and  plaintiff  indicated 
in  a  general  way  what  property  had  been 
damaged,  pointing  out  portions  of  it.  But  In 
the  main  the  different  articles  damaged  were 
pointed  out,  not  by  plaintiff  himself,  but  by 
his  superintendent    Each  of  the  appraisers 


made  an  itemized  list  of  the  property  with 
an  assessment  of  the  damage  done  to  the  dif- 
ferent clasEes,  amounting  In  the  aggregate  to 
$2,671.  These  lists  were  copied,  or  another 
list  made  from  them,  in  plaintiff's  office,  and 
he  swore  he  saw  the  latter  list  prepared. 
When  be  was  on  the  stand  testifying  as  to 
the  amount  of  his  damages,  the  court,  over 
the  objection  of  defendant,  allowed  him  to 
refresh  his  memory  from  this  list.  Plaintiff 
testified  he  had  no  clear  recollection,  inde- 
pendent of  the  list,  as  to  what  property  was 
damaged,  and  had  to  refresh  his  memory 
from  the  list  It  Is  assigped  for  error  that 
plaintiff  was  permitted  to  use  the  list  of 
damaged  property  made  out  by  the  apprais- 
ers to  refresh  his  memory.  The  argument 
for  defendant  on  this  point  Is  that  as  plain- 
tiff did  not  point  out  all  the  different  articles, 
but  left  that  task  mainly  to  his  superintend- 
ent and  as  plaintiff  testified  he  had  no  recol- 
lection of  what  goods  were  injured  without 
the  aid  of  the  list,  his  memory  was  really  a 
blank  on  the  subject,  and  his  testimony  con- 
cerning the  amount  of  damage  was  wholly 
hearsay — simply  a  reading  to  the  Jury  of  the 
articles  found  by  the  appraisers  to  have  been 
Injured,  with  their  estimates  of  the  loss  to 
each  class  of  articles.  As  said,  the  list  from 
which  plaintiff  refreshed  his  memory  was 
made  up  in  this  way:  While  the  appraisers 
were  looking  through  the  stock,  each  made 
a  memorandum  of  the  damaged  articles  and 
the  amount  of  loss.  They  came  into  plain- 
tiff's office,  where  be  was,  with  these  memo- 
randa, and  from  them  they  wrote  out  in  his 
presence,  the  memorandum  which  he  used  on 
the  witness  stand  to  refresh  his  memory. 
Plaintiff  swore  all  he  did  was  to  point  out 
to  the  appraisers  a  lot  of  goods  that  had  been 
damaged,  but  his  superintendent  was  with 
them  more  than  he  was.  He  swore  further 
the  memorandum  thus  made  out  was  the  on- 
ly thing  which  enabled  him  to  refresh  his 
memory,  and  he  was  simply  testifying  from 
the  memorandum  made  by  the  appraisers  as 
to  wliat  their  conclusions  were  as  to  his  dam- 
ages. After  thus  testifying  regarding  his 
knowledge,  or  lack  of  knowledge,  plaintiff 
took  up,  Item  by  item,  the  articles  listed  on 
the  appraisers'  memorandum,  and  testified 
as  to  the  damage  done  to  the  different  classes 
of  goods.  He  reiterated  the  amounts  set 
down  by  the  appraisers,  but  supplemented 
this  testimony  on  cross-examination  with  the 
statement  that  they  appraised  the  loss  too 
low.  Before  proceeding  further  with  this 
point  we  win  take  up  one  which  goes  more 
directly  to  the  merits. 

Counsel  for  defendant  insists  his  client  is 
not  liable  for  the  damage  done  by  rain  to 
plaintiff's  property,  and  especially  to  prop- 
erty carried  Into  the  building  after  the  fire. 
We  think  this  question  was  adjudicated  on 
the  former  appeal;  but,  as  It  has  been  re- 
newed and  earnestly  pressed,  we  have  re-ex- 
amined it  with  care.  If  defendant  as  land- 
lord was  bound  to  protect  plaintiff  as  tenant 
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against  any  loss  from  negligence  In  repairing 
the  roof,  the  duty  of  protection  would  ex- 
tend to  any  property  which  the  exigencies  of 
plalntlfTs  business  of  dealer  In  paints  might 
require  him  to  have  In  the  building  while 
the  roof  was  being  repaired,  and  we  do  not 
see  that  he  would  be  any  more  careless  In 
taking  goods  In  during  the  progress  of  the 
work  than  In  falling  to  remove  such  as  were 
already  In  It.  But  suffice  to  say  on  this 
point  the  court  left  It  to  the'  Jury  to  say 
whether  or  not  plaintiff  was  guilty  of  con- 
tributory negligence  In  placing  goods  In  the 
building  while  the  roof  was  undergoing  re- 
pairs. The  decisions  are  inconsistent  on  the 
question  of  a  landlord's  liability  for  loss  to 
a  tenant  occurring  from  the  negligence  of  a 
contractor  employed  by  the  former  to  make 
repairs ;  and  those  cases  which  affirm  liability 
disagree  as  to  the  reasons  for  the  rule.  A 
standard  treatise  cites  cases  said  to  bold  the 
landlord.  If  not  himself  chargeable  with  neg- 
ligence In  the  matter.  Is  not  answerable  to  the 
tenant  for  injury  due  to  the  contractor's  neg- 
ligence; that  Is  to  say,  if  the  landlord  pro- 
cures a  skillful  contractor  and  takes  due  care 
to  stipulate  for  the  tenant's  protection  In  let- 
ting the  contract,  be  Is  not  responsible.  18 
Am.  &  Eng.  Ency.  Law  (2d  E^d.)  237.  These 
cases  are  Blake  t.  Woolf  (1888)  2  Q.  B.  Dlv. 
426;  Wlese  t.  Remme,  140  Mo.  288,  41  S.  W. 
797;  Mahon  v.  Bums,  9  Misc.  Rep.  223,  29 
N.  X.  Supp.  682;  O'Connor  v.  Scbnepel,  12 
Misc.  Rep.  356,  33  N.  Y.  Supp.  562;  Morton 
T.  Tburber,  85  N.  T.  650;  Brennan  t.  Ellis, 
70  Hun,  472,  24  N.  Y.  Supp.  426.  In  another 
paragraph  the  same  treatise  says  there  Is 
excellent  authority  for  the '  view  that  the 
landlord.  If  he  undertakes  repairs,  owes  the 
tenant  the  duty  of  executing  th^m  carefully, 
and  cannot  escape  responsibility  for  the  per- 
formance of  this  duty  by  employing  a  con- 
tractor— citing  O'Rourke  ▼.  Feist,  42  App. 
Dlv.  136,  59  N.  y.  Supp.  167,  8.  c.  24  Misc. 
Rep.  762,  53  N.  T.  Supp.  1110.  This  text 
work  conunents  on  the  conflict  of  decision  In 
the  New  Xork  cases  dealing  with  the  ques- 
tion, and  might  have  commented  on  tbe 
dash  of  opinion  In  other  Jurisdictions.  The 
general  rule  Is  that  a  proprietor,  whether 
landlord  or  not,  who  lets  a  contract  for  work 
to  a  competent  person  exercising  an  Independ- 
ent employment,  to  be  done  according  to  tbe 
tatter's  methods  and  free  from  the  control 
of  the  proprietor.  Is  not  answerable  for  neg- 
ligence In  performing  the  work,  unless  It  Is 
subject  to  unusual  danger  if  precautions  are 
not  taken.  1  Thompson,  Comm.  Neg.  {  621. 
In  Bush  V.  Steinman,  1  Bos.  &  Pul.  404,  it 
was  held  an  owner  of  land  was  liable  for  all 
Injury  Inflicted  by  tbe  negligence  of  employes 
engaged  In  doing  work  on  the  land,  though 
they  were  servants  of  an  indejjendent  con- 
tractor. This  decision  Introduced  a  distinc- 
tion between  tbe  liability  of  a  landowner  In 
tUs  regard  and  that  of  other  persons  who  let 
out  work  to  Independent  contractors.    But  the 
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doctrine  has  been  generally  rejected  and  the 
case  overruled.  1  Thompson,  $  620.  Tbe  text 
work  just  cited  says  the  modern  view  Is  that 
If  one  engages  a  contractor  to  do  an  act 
which  may  be  done  In  a  lawful  manner,  and 
the  contractor.  In  doing  It,  unnecessarily  com- 
mits a  nuisance  whereby  injury  results  to  a 
third  person,  tbe  employer  of  the  contractor 
is  not  liable ;  but  that.  If  the  Injury  directly 
results  from  tbe  work  the  contractor  is  ea- 
gaged  to  do,  the  employer  is  liable  equally 
with  the  contractor.  1  Thomi>son,  J  645.  The 
learned  autbor  then  proceeds  In  succeeding 
sections  to  discuss  the  various  exceptions  to 
the  general  rule  that  a  proprietor  is  not  or- 
dinarily responsible  for  the  consequences  of 
the  neglect  of  an  independent  contractor.  1 
Thompson,  c.  20.  We  are  concerned  with  this 
question  only  in  so  far  as  It  relates  to  the 
liability  of  a  landlord  for  loss  resulting  to 
bis  tenant  In  the  course  of  repairs  made  by  a 
contractor  and  in  consequence  of  the  latter's 
negligence.  In  Wlese  v.  Remme,  140  Mo.  288, 
41  S.  W.  797,  a  landlord  bad  employed  a  con- 
tractor to  build  an  outhouse  on  premises  let 
to  a  tenant.  In  doing  this  work  the  con- 
tractor carelessly  left  an  excavation  unguard- 
ed for  several  months.  It  filled  with  water, 
and  a  child  of  the  tenant  fell  into  It  and  was 
drowned.  In  an  action  against  the  landlord 
he  was  exonerated  on  the  ground  that  tbe 
work  was  not  of  a  dangerous  character, 
did  not  necessarily  create  a  nuisance,  and, 
as  far  as  tbe  evidence  showed,  had  been  let 
to  a  competent  contractor.  In  Bums  v.  Mc- 
Donald, 57  Mo.  App.  699,  the  same  rale  of 
decision  was  followed.  It  does  not  appear 
in  the  opinion  In  said  case  that  the  action 
was  by  a  tenant,  but  by  referring  to  the  orig- 
inal record  we  found  it  was.  Tbe  defendant 
had  employed  a  plumber  to  make  repairs  on 
tbe  premises,  and  tbe  plumber  removed  a 
grate  from  a  hole  In  a  passageway,  thereby 
leaving  the  hole  exiKtsed.  The  tenant  fell 
through  the  trapdoor,  was  injured,  and  sued 
for  damages.  The  court  held  tbe  lessor  was 
not  responsible,  ranging  the  case  under  tbe 
general  rule  above  quoted,  that  a  party  who 
employs  a  competent  contractor  to  do  work 
is  not  answerable  for  the  contractor's  neg- 
ligence. Other  cases  holding  tbe  same  doc- 
trine In  actions  between  landlords  and  ten- 
ants are  those  first  above  cited.  We  will 
state  some  of  the  grounds  on  which  lessors 
have  been  held  responsible  to  tenants  for 
losses  resulting  from  the  fault  of  contractors 
employed  to  make  -repairs  on  the  tenement. 
In  the  following  cases  the  landlord  was  said 
to  be  responsible  if  he  failed  to  stipulate 
with  the  contractor  that  the  latter  should 
protect  tbe  tenant,  or  failed  to  take  other 
measures  to  see  care  was  used  In  the  per- 
formance of  the  work:  Sulzbacher  v.  Dickie, 
6  Daly  (N.  Y.)  468;  Id.,  51  How.  Prac.  (N. 
Y.)  500,  519;  O'Rourke  v.  Feist,  42  App.  Dlv. 
136,  59  N.  Y.  Supp.  157;  Robblns  v.  Atkins, 
168  Mass.  45,  46  N.  B.  425.    The  landlord  is 
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liable  If  the  work  contracted  for  ia  Inher- 
ently dangeroua,  or  will  necessarily  cause  a 
nuisance.  Brown  v.  Peate,  1  Q.  B.  Dlv.  221 ; 
Sulzbacher  v.  Dickie,  51  How.  Prac.  (N.  Y.)  500; 
Norwalk  Gaslight  Co.  v.  Norwalk,  63  Cionn. 
496,  28  Atl.  32 ;  1  Thompson,  Neg.  648,  652, 
Inclusive.  Sometimes  the  person  to  whom  the 
work  is  let  Is  treated  as  the  agent  of  the  pro- 
prietor, and  not  as  an  independent  contractor, 
and  the  landlord  held  answerable  as  a  prin- 
cipal. Worthlngton  v.  Parker,  11  Daly  (N.  Y.) 
545.  In  other  cases  the  liability  is  based  on 
the  mere  relationship  of  landlord  and  tenant. 
Nahm  v.  Newspaper  Co.,  120  Ky.  485,  87  S.  W. 
296;  Maloney  t.  Brady  (Com.  PI.)  14  N.  Y. 
Supp.  794,  18  N.  Y.  Supp.  757.  A  lessor  has 
been  held  answerable  to  the  lessee  because 
the  former  covenanted  to  make  repairs;  It 
being  ruled  that  such  a  covenant  binds  the 
lessor  to  see  the  r^alrs  are  so  made  as  not 
to  injure  the  tenant.  Blumenthal  v.  Pres- 
cott,  70  App.  Dlv.  560,  75  N.  Y..  Supp.  710; 
Prescott  V.  Le  Cont,  83  App.  Dlv.  482,  82  N. 
Y.  Supp.  411;  Peerless  Mfg.  Co.  v.  Bagley, 
128  Mich.  225,  85  N.  W.  568,  53  L.  R.  A.  285, 
86  Am.  St.  Rep.  537;  Lasker  Real  Estate 
Co.  V.  Hatcher  (Tex.  Civ.  App.)  28  S.  W.  404. 
And,  if  the  lessor  undertakes  to  have  repairs 
made  when  he  has  not  covenanted  to  do  so, 
he  has  been  held  responsible  for  the  negll- 
goice  of  a  contractor  employed  to  do  the 
work.  Wertheimer  V.  Saunders,  96  Wis.  573, 
70  N.  W.  824,  87  L.  R.  A.  146 ;  Wilber  v.  Pol- 
lansbee,  97  Wis.  677,  72  N.  W.  741,  73  N.  W. 
659.  In  Illinois  the  lessor  has  been  held  an- 
swerable for  the  contractor's  negligence  be- 
cause entire  possession  and  control  of  the 
premises  was  not  turned  over  to  the  latter 
during  the  progress  of  the  work.  Ollckauf  v. 
Maurer,  76  111.  289,  20  Am.  Rep.  238;  Ander- 
son V.  Moore,  108  111.  App.  106.  The  cases  of 
Wieae  v.  Remme,  140  Mo.  289,  41  S.  W.  797, 
and  Bums  v.  McDonald,  57  Mo.  App.  690, 
stand  in  the  way  of  the  application  of  some 
of  the  foregoing  rules  of  decision.  They  ex- 
clude liability  on  the  ground  of  the  relation 
of  lessor  and  lessee,  or  the  bare  fact  that 
the  lessor  undertook  to  have  repairs  made, 
or  because  he  did  not  relinquish  the  entire 
possession  of  the  premises  to  the  contractor, 
or  on  the  theory  that  the  contractor  was  the 
lessor's  agent.  But  those  two  cases  did  not 
Involve  a  covenant  by  the  lessor  to  make  re- 
pairs, or  the  fact  that  the  work  was  neces- 
sarily dangerous  to  the  tenant  unless  un- 
usual precautions  were  taken.  If  a  covenant 
by  the  lessor  Is  looked  to  as  ground  for  his 
liability  for  injury  due  to  an  independent 
contractor's  fault,  the  question  occurs  wheth- 
er a  simple  covenant  to  repair,  without  more, 
can  be  interpreted  to  render  the  proprietor 
liable  if  he  employs  a  competent  contractor 
and  the  work  requires  no  unusual  precautions 
to  prevent  injury  to  the  tenant.  Of  course, 
the  covenant  may  be  in  terms  broad  enough 
to  place  responsibility  on  the  lessor  by  ex- 
plicit words  or  dear  inference — may  bind 


him  to  answer  for  all  damage  occurring  in 
the  course  of  the  work.  Water  Co.  v.  Ware, 
16  Wall.  (U.  S.)  666,  21  L.  Ed.  485.  When 
the  covenant  is  not  so  broad,  it  can  be  argued 
the  tenant  takes  the  risk  of  injury  from  the 
contractor's  negligence,  just  aa  be  would  if 
he,  and  not  the  lessor,  let  out  the  work.  Or- 
dinarily a  proprietor,  a  tenant,  or  any  one 
else  who  engages  a  contractor  to  repair  a 
building  does  no  more  to  secure  safety  in  the 
performance^  of  the  work  than  to  let  it  to  a 
competent  person,  and  is  not  expected  to  do 
more.  But  when  the  work  is  dangerous  to 
a  tenant,  unless  unusual  precautions  are  ob- 
served, the  lessor  can  be  held  liable— a  doc- 
trine consistent  with  the  general  principles  of 
the  law  of  torts — and  under  the  facts  of  this 
case  we  need  not  rest  our  decision  on  any  less 
stable  basis,  even  though  a  bare  covenant  to 
repair  may  be  enough  to  make  the  covenantor 
liable  for  the  default  of  a  contractor.  1 
Thompson,  Neg.  652;  1  Shear.  &  Redf.  Neg. 
(5th  EM.)  175;  Woodman  v.  Railroad,  149 
Mass.  335,  21  N.  El.  482,  4  L.  R.  A.  213,  14  Am. 
St  Rep.  427.  The  evidence  shows  the  repairs 
to  the  roof  in  question  were  extensive  and 
the  weather  extremely  inclement  when  the 
contract  for  them  was  let.  The  work  greatly 
endangered  plaintiff's  property,  and  precau- 
tions to  protect  It,  according  to  the  evidence, 
would  have  been  expensive,  and  have  gone 
much  beyond  those  conunonly  incident  to 
putting  on  a  roof.  The  contractor  was,  of 
course,  bound  to  take  ordinary  care  and  adopt 
the  customary  expedients  for  the  protection  of 
the  occupants  of  the  building.  But  in  the 
present  instance  a  temporary  roof  and  other 
safeguards  were  necessary ;  and  there  Is  tes- 
timony that  the  contractor  was  not  bound,  ac- 
cording to  the  usual  course  of  business,  to 
adopt  such  expedients.  It  would  be  unrea- 
sonable to  hold  defendant  might  perform  bis 
covenant  to  make  these  repairs  which  re- 
quired precautions  of  extraordinary  expense 
and  labor  by  simply  turning  tbe  job  over  to 
a  contractor,  without  stipulating  the  precau- 
tions should  be  taken  or  agreeing  to  compen- 
sate the  contractor  for  the,  increased  cost 
For  this  reason,  it  is  the  opinion  of  tbe  writer 
that  defendant  justly  may  be  held  answerable 
for  the  loss  occurring  during  the  performance 
of  his  covenant  and  without  Ignoring  the 
precedents  in  this  state,  or  those  best  con- 
sidered of  other  jurisdictions.  The  same  doc- 
trine was  followed  in  Pye  v.  Faxon,  156  Mass. 
471,  31  N.  E.  640,  on  facts  not  materially  dif- 
ferent from  those  before  us. 

We  will  now  resume  consideration  of  the 
alleged  error  of  permitting  the  plaintiff  to 
use  the  appraisers'  list  while  testifying.  The 
rule  regarding  the  use  of  a  memorandum  to 
refresh  a  witness'  memory  la  applied  under 
two  conditions:  First  when  the  witness' 
memory  of  what  occurred  Is  either  revived 
or  refreshed  by  looking  at  the  memorandum 
— that  Is  to  say,  when  he  is  able  to  testify 
from  the  memory  he  has  of  the  facts— second. 
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whoi  he  bas  no  present  memoi7  about  tbe 
matter  which  Is  either  revived  or  refreshed 
from  the  memorandum,  but  originally  knew 
the  facts,  and,  while  he  knew  them,  made 
or  yertfied  a  record  of  them.  1  Wlgmore, 
E^vldence,  gS  735-784,  Inclusive,  and  cases 
cited;  1  Greenleaf,  Evidence  (Lewis'  Ed.) 
i  437  et  seq.;  Wharton,  Evidence  (8d  Ed.) 
i  516  et  seq.  In  the  latter  Instance,  though 
the  witness  has  no  Independent  knowledge 
or  recollection  at  the.  time  he  Is  testifying, 
he  maf  swear  the  memorandum  Is  correct 
to  his  knowledge;  and,  according  to  many 
authorities,  it  may  then  be  read  to  the  jury 
as  a  statement,  or  as  auxiliary  to  the  wit- 
ness' testimony.  1  Wlgmore,  f  754,  and  cita- 
tions; 1  Greenleaf,  i  437,  note  8;  1  Whar- 
ton; i  520.  If  a  witness  has  a  recollection 
which  Is  either  revived  or  refreshed  by  read- 
ing a  memorandum  or  document.  It  is  Im- 
material who  made  the  document,  or  whether 
It  was  made  under  the  supervision,  ot  even 
hi  the  presence  of  the  witness.  The  essential 
fact  Is  tbat,  after  looking  at  It,  the  witness 
bas  a  present  memory  of  the  facts.  1  Wlg- 
more, I  758  et  seq.;  HIU  ▼.  State,  17  Wis. 
675,  86  Am.  Dea  736.  And  perhaps  this  is 
true,  too,  when  the  witness  has  no  present 
recollection,  but  knows  be  once  verified  the 
document  to  be  used  as  a  memorandum  and 
found  it  accurate.  Let  us  see  if  the  list 
made  by  the  appraisers,  and  from  which 
plaintiff  in  the  present  case  testified,  falls 
within  either  of  the  two  classes  of  memor- 
anda by  which  a  witness'  testimony  or  rec- 
ollection may  be  assisted.  It  Is  apparent 
that  plaintifl!  did  not  know,  or  claim  to 
know,  and  that  In  the  nature  of  things  be 
could  not  know  with  any  certainty,  that 
the  list  of  damaged  articles  put  down  by 
the  appraisers  was  correct.  This  Is  true  be- 
cause he  neither  went  through  the  stock 
with  the  appraisers  and  saw  what  articles 
they  noted  as  damaged,  nor  did  he  after- 
wards take  their  lists  and  verify  them  by 
a  comparison  with  the  stock.  The  extent 
of  his  knowledge  was  that  from  the  two  lists 
the  aiqpralsers  made  while  going  through 
the  stock  they  afterwards  made  up  a  third 
list  In  his  presence,  from  which  he  testified. 
Hence,  platntlfTs  testimony  was  Incompetent 
to  Identify  this  list  as  an  accurate  state- 
ment of  the  damaged  goods.  His  testimony 
was  also  Incompetent  to  prove  the  amount 
of  damage  set  opposite  each  item  was  cor- 
rect, because  he  had  not  observed  the  differ- 
ent articles,  either  when  the  appraisement 
was  made  or  afterwards,  for  the  purpose  of 
determining  whether  the  appraisement  was 
correct  It  follows  that  plalntlfTs  testimony 
was  InccHnpetent  to  prove  the  appraisers' 
list  BO  as  to  make  It  evidence. 

The  next  question  Is  whether  his  state 
of  mind  regarding  the  damage  was  such  tbat 
he  might  use  the  list  to  give  him  present 
memory,  either  by  causing  him  to  recollect 
what  he  had  entirely  forgotten  or  to  refresh 


an  imperfect  recollection.  It  is  true  he  said 
the  Ust  was  correct;  but  It  Is  manifest  from 
his  whole  testimony  on  the  voir  dire  that 
he  had  no  such  knowledge.  He  knew,  in  a 
general  way,  what  goods  had  been  damaged, 
but  the  appraisers'  list  went  Into  figures 
and  particulars,  and  he  did  not  pretend  he 
recollected  the  number  of  each  class  of  arti- 
cles, even  after  he  saw  the  number  on  the 
written  list  He  bad  no  knowledge'  of  the 
details  as  they  were  shown  on  the  memoran- 
dum, either  from  seeing  the  appraisers  at 
work  or  verifying  their  notlngs.  Hence, 
when  he  read  from  the  memorandum,  his 
testimony  was  pure  hearsay  as  to  the  quan- 
tity of  the  respective  goods  which  were  dam- 
aged. And  he  did  not  agree  with  the  ap- 
praisers as  to  the  damage  assessed,  but  said 
his  own  Judgment  was  tUe  loss  was  greater. 
Yet  he  did  not  give  an  Independent  estimate 
of  the  loss,  but  contented  himself  with  swear- 
ing to  the  estimate  made  by  the  appraisers. 
We  do  not  think  this  was  testimony  In  any 
proper  sense,  but  a  rehearsal  by  the  witness 
of  what  the  appraisers  had  done.  Wharton 
says  (sections  521,  522)  an  unverified  copy 
of  notes  made  by  some  one  else  Is  not  ad- 
missible; citing  Lovell  V.  Wentworth,,  39 
Ohio  St  614.  He  says,  farther,  that  where 
a  person  made  entries  in  an  account  book 
as  they  were  read  to  him  by  another  from 
a  memorandum  kept  by  the  latter,  within 
whose  Imowledge  alone  was  the  correctness  of 
the  charges,  the  entries  are  Inadmissible  to 
refresh  the  memory,  unless  the  witness  can 
swear  that  he  knew  at  the  time  they  were 
true;  citing  Thomas  v.  Price,  SO  Md.  483; 
Richmond  v.  Atkinson,  58  Mich.  413, 25  N.  W. 
828.  And,  further,  that  a  memorandum  may 
be  used  to  refresh  the  memory,  although 
the  document  was  not  made  by  the  witness. 
If  he  saw  the  paper  shortly  after  the  event 
and  verified  the  accuracy  of  the  entries; 
dtlng  Coffin  v.  Vincent,  12  Gush.  (Mass.)  98; 
HIU  V.  State,  17  Wis.  675,  86  Am.  Dec.  786. 
See,  too.  White  ▼.  Wilkinson,  12  La.  Ann. 
859;  Bradley  ▼■  Davis,  28  Me.  45 ;  Chicago, 
etc.,  R.  R.  V.  Adler,  56  III.  345.  But  It  Is 
said  this  testimony,  even  though  Incompetent, 
was  not  harmful  to  the  defendant  because 
the  appraisers  testified  to  the  same  facts. 
We  cannot  agree  to  this  proposition.  One 
of  the  main  Issues  In  the  case  was  the 
amount  of  loss  sustained  by  plaintiff,  and  the 
eridence  regarding  the  issue  was  extremely 
conflicting.  It  was  In  evidence  the  plain- 
tiff had  himself  admitted.  Immediately  after 
the  loss  occurred,  that  It  would  not  exceed 
150;  yet  the  verdict  of  the  Jury  was  a  trifle 
higher  than  the  amount  oit  the  appraise- 
ment The  weight  of  the  evidence  relevant 
to  the  issue  was  involved,  and  it  may  be 
that  the  plaintiff's  incompetent  testimony  In- 
clined the  scale  in  bis  favor. 
Judgment  reversed  and  cause  remanded. 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 
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CUMMINGS  V.  BADGER  LUMBER  CO.  et  aL 

(Kansas  City  Gonrt  of  Appeals.     Missouri. 

April  6,    1908.) 

1.  CHATnCL   MOKTOAOES— FaILUBE  TO  BBCOBD 

OB  Take  Possession  of  Propebtt. 

A  chattel  mortgage  not  having  been  record- 
ed, and  the  mortgagor  having  retained  pqeses- 
sion  of  the  property,  the  mortgage  was  void  as 
to  creditors  and  purchasers,  under  the  express 
terms  of  Rev.  St.  1899.  §  3404  (Ann.  St.  1906. 
p.  1936),  and  the  property  was  subject  to  the 
mortgagor's  disposal  at  any  time  either  to  pur- 
chasers or  creditors 

[Eld.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  g§  254^-268.1 

2.  CoNTBACTS— Extension    of   Time— "Defi- 
nite Period  of  Time." 

The  rule  that  the  payment  of  a  debt  due 
may  be  extended  for  a  "definite  period  of  time" 
upon  a  valuable  consideration  does  not  imply 
that  the  extension  -should  be  to  a  certain  day, 
and  when  the  extension  is  susceptible  of  being 
made  definite  or  is  understood  by  the  parties 
to  be  for  a  definite  period  the  agreement  should 
be  liberally  construed,  and  hence  an  extension 
during  one  year  and  until  December  or  Cbrist- 
ma.s  of  the  next  is  a  definite  extension. 
8.  Chattel  Mobtgagg»— Mobtoaob  Void  as 

TO  Third  Pebsonb— Effect  Between  Pab- 

TiES— Saxk  bt  Mobtoaqob. 

Though  a  chattel  mortgage  was  void  as  to 
creditors  and  purchasers,  under  the  express 
terms  of  Rev.  St.  1899,  S  3404  (Ann.  St  1906, 
p.  1936),  because  it  was  not  recorded  and  pos- 
eession  of  the  property  was  not  taken  by  the 
mortgagees,  it  was  valid  between  the  parties, 
and  the  mortga^r  violated  the  raortgagacs*  rights 
by  selling  it  after  he  replevied  it  on  the  mort- 
gagees' taking  possession,  since  he  destroyed  the 
lien,  and  he  must  account  to  them,  though  the 
debt  was  not  due  at  the  time  judgment  was  ren- 
dered ;  the  mortgagees  being  entitled  to  judg- 
ment for  their  debt  less  the  damages  for  the  de- 
tention of  and  damages  to  the  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  i  152.] 

4.  Replevin— Bond— Subeties— Liability. 

Since  a  surety  on  a  replevin  bond  is  only 
liable  if  a  return  of  the  property  be  adjudged, 
where  no  return  was  adjudged,  defendant  was 
not  entitled  to  judgment  against  the  sureties, 
though  entitled  to  judgment  against  plaintiff  on 
equities  arising  In  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  §§  470-474.1 

5.  Same— Dauaoes- Proper  Element. 

On  judgment  for  plaintiff  in  replevin,  he 
was  properly  allowed  damagetj  for  injury  to  the 
property. 

[Ed.  Note.— For  cases  in  point  aee  Oent  Dig. 
vol.  42,  Replevin,  $g  29C-307.1 

6.  Chattel  Mobtoaoeb— Replevin  by  Mobt- 

OAOOB. 

Where  a  chattel  mortgagee  improperly  takes 
possession  of  the  property,  on  replevin  the  mort- 
gagor may  compel  bim  to  account  for  rents  re- 
ceived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §§  310,  315.1 

7.  Same. 

That  on  judgment  for  a  chattel  mortgagor 
against  the  mortgagees  in  a  replevin  suit  on  the 
mortgagees'  improperly  taking  Tiosseswion  of  the 
property,  the  referee  was  unable  to  determine 
the  vain*  of  the  use  of  the  property,  did  not  war- 
rant judgment  against  the  mortgagees  for  6  per 
cent  interest  on  the  value  of  the  property  while 
the  mortgagees  had  it 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Henry  L.  McCUne,  Judge. 

Replevin  action  by  David  B.  Cummlngs 
against  the  Badger  Lumber  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Beversed  and  remanded, 
with  directions. 

Botsford,  Deatherage  &  Yoimg,  for  appel- 
lants. Merservy  &  German  and  Cameron  La, 
Orr,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  in  re- 
plevin brought  by  plaintiff  for  the  possession 
of  a  certain  planing  mill,  attachments,  and 
contents,  the  said  planing  mill  not  being  a 
part  of  any  real  estate.  -  The  allegation^  ot 
the  petition  are  that  plaintiff  is  entitled  to 
the  possession  of  the  property  described,  and 
that  the  same  was  wrongfully  taken  by  the 
defendants.  Plaintiff  executed  the  necessary 
bond,  and  obtained  under  his  writ  possession 
of  the  property.  The  answer  of  defendants- 
is  a  general  denial;  and,  farther,  that  in  Feb- 
ruary, 1905,  prior  to  the  Institution  of  the 
suit,  which  was  begun  on  July  28,  1905,  the 
plaintiff  was  Indebted  to  defendants  in  the 
sum  of  $630.44,  at  which  time,  he,  to  secure 
said  Indebtedness,  executed  to  defendant  E. 
G.  Brown,  for  all  the  defendants,  a  bll>  of 
sale  to  said  property;  that  said  bill  of  sale 
was  made  by  the  plaintiff  and  accepted  by 
defendants  for  the  purpose  of  securing  de- 
fendants for  said  Indebtedness  against  plain- 
tiff. The  contract  which  is  attached  to  the 
petition  in  terms  amounts  to  an  unconditional 
sale,  without  any  clause  of  defeasance,  or 
any  provision  tliat  in  case  of  default  In  the 
payment  of  the  debt  defendants  were  author- 
ized to  take  possession  of  the  property.  The 
plaintiff  set  up  several  defenses  to  said  an- 
swer, but  abandoned  all  except  his  general 
denial.  There  was  an  itemized  statement  of 
the  plaintiff's  Indebtedness  to  defendants  fil- 
ed containing  more  than  100  items.  The 
court  of  its  own  motion  referred  the  case  to 
Franklin  Houston,  a  member  of  the  Jackson 
county  bar.  His  statement  of  the  evidence 
and  findinj;  covers  several  hundred  pages  of 
the  abstract  of  record.  The  referee  proceed- 
ed to  hear  the  evidence  offered  by  the  par- 
ties and  made  report  of  liis  proceeding  and 
findings.  The  referee  reported  that  both  par- 
ties to  the  suit  by  their  counsel  admitted 
that  the  bill  of  sale  although  absolute  in  Its 
terms  was  given  and  received  as  a  security, 
and  should  be  so  treated  as  far  as  Its  terms 
and  the  parol  agn^eement  had  at  the  time  per- 
mitted as  a  chattel  mortgage  given  to  Brown 
as  manager  of  the  Westport  Lumber  Com- 
pany. It  was  also  admitted  that  plaintiff 
remained  in  possession  of  the  property  until 
February  11,  1905,  at  which  time  he  was  ad- 
judged Incapable  of  managing  his  business, 
and  was  sent  to  an  asylum,  where  he  re-- 
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malned  until  Febmary  25tli,   when  be  was 
discharged   and   returned   to   Kansas   City. 
Tbe  referee  finds  that  the  assigned  account 
vt  Ward  &  Riggs  to  the  defendant  in  the 
nun  of  $75.15  was  no  part  of  the  original 
Isd^tedness,  and  therefore  disallows  it    He 
jjiYta    the    defendants    full    credit    for    the 
original  indebtedness  which  the  bill  of  sale 
was  made  to  secure,  and  credits  plaintiff  for 
certain    items    for    millwork    and    shingles, 
and  for  an  order  on  the  Standard  Scale  Com- 
pany, leaving  a  balance  dne  defendants  in 
tbe  gnm  of  $529.74;  subject,  however,  to  a 
farther  rednction  for  damages  sustained  by 
plaintiff  for  a  detention  of  the  property  and 
Itg  Isjnry,  and  for  expense  of  restoring  It  to 
tbe  condition  it  was  in  when  defendants  took 
possession  of  it,  in  the  sum  of  $125,  and  in- 
terest as  damages  for  the  value  of  its  use, 
$48,  leaving  a  balance  due  defendants  in  the 
(am  of  $375,  for  which  amount  the  defend- 
ants were  entitled  to  judgment  against  the 
plaintiff,  he  having  sold  the  property  since 
tbe  institution  of  the  suit.    The  finding  was 
also  that  there  was  a  parol  agreement  enter- 
ed Into  at  the  date  of  the  bill  of  sale,  which 
provided  that  plaintiff  should  retain  posses- 
sion  daring    1905    and   until    December   or 
Christmas,  1906;  and  that  the  giving  of  the 
mortgage  was  a  sufficient  consideration  for 
an  extension  of  time  for  the  payment  of  the 
debt   The  result  of  the  finding  of  the  referee 
was  that  defendants  violated  the  terms  of 
said  parol  agreement  by  taking  possession  of 
tbe  property,  and  that  the  plaintiff  was  jus- 
tified in  replevlning  it    To  the  report  of  the 
referee  the  defendants   filed  certain   excep- 
tions, and  at  the  same  time  filed  a  motion 
for  judgment  against  plaintiff  and  his  surer 
ty  on  the  replevin  bond.    Tbe  exceptions  and 
motion   were  overruled.     The  plaintiff  also 
filed  certain  exceptions  to  the  report,  10  in 
number.    Exceptions  2  and  5  and  6  were  sus- 
tained, and  tbe  cause  was  re-referred.    No.  2 
relates  to  the  question  of  admissions  made 
by  tbe  defendants.    Noe.  5  and  6  relate  to 
the  holding  of  tbe  referee  that  defendants 
were  entitled  to  an  accounting  and  a  judg- 
ment for  tbe  balance  of  the  debt  after  the  al- 
lowance of  certain  credits.     The  cause  was 
te-referred,  and  the  referee  without  taking 
any  additional  evidence  made  his  second  re- 
port, in  which  be  found  that  tbe  plaintiff 
was  entitled  to  the  possession  of  the  prop- 
erty and  damages  for  its  detention  in  the 
sum  of  $173,  and  recommended  that  he  have 
judgment  accordingly.    The  defendants  filed 
exceptions  to  this  report  which  were  over- 
raled;  and  the  court  affirmed  the  report  of 
tbe  referee  and  rendered  judgment  according- 
ly, from  'vrhich  defendants  appealed. 

The  abstract  of  the  record  contains  603 
pages.  Tbe  reports  of  the  referee  and  the  ex- 
ceptions ot  counsel  alone  would  make  a  large 
book.  Sbonld  we  attempt  to  notice  in  detail 
all  that  was  said  and  done  in  the  case,  it 
would  aval>  no  useful  purpose;  we  will  there- 
lore  endeavor  to  examine  and  discuss  the 


material  points  raised  on  the  record  without 
reference  to  the  manner  in  which  they  were 
presented  In  the  trial  court  There  are  two 
main  features  In  tbe  case  which  when  proper- 
ly understood  will  practically  determine  the 
rights  of  the  parties.  First,  what  effect  is 
to  be  given  to  tbe  written  bill  of  sale  upon 
which  defendants  rely?  Second,  was  there 
an  extension  of  the  time  of  the  payment  of 
plaintiff's  Indebtedness,  and,  if  so,  its  ef-- 
feet  upon  the  rights  of  the  parties  to  the 
suit?  It  is  conceded  that  the  bill  of  sale  in 
question  was  intended  as  a  mortgage  and  not 
an  absolute  conveyance  of  tbe  property.  It 
not  being  recorded,  and  no  possession  taken 
of  the  property  mortgaged,  rendered  it  void 
as  to  creditors  and  purchasers  under  the  pro- 
vision of  section  3404,  Kev.  St.  1899  (Ann. 
St.  1906,  p.  1936).  The  property  therefore 
remained  in  the  possession  of  the  plaintiff 
subject  to  his  disposal  at  any  time  to  either 
purchasers  or  creditors. 

Upon  the  second  point  it  is  sufficient  to  say 
that  the  evidence  of  plaintiff  and  defendant 
Brown  went  to  show  that  the  Inducement  for 
the  execution  of  the  bill  of  sale  was  that  the 
time  for 'the  payment  of  the  indebtedness  b« 
extended,  and  that  it  was  not  therefore  due 
when  defendants  took  possession  of  the  prop- 
erty, nor  at  the  time  of  the  beginning  of  the 
suit  In  Smarr  v.  Schnitter,  38  Mo.  478,  it 
was  held  that:  "A  deed  of  trust  upon  laud 
given  by  the  principal  debtor  in  a  note  after 
its  maturity,  providing  that  no  sale  of  the 
land  should  be  made  to  enforce  the  security* 
until  the  expiration  of  eighteen  months  from 
the  date  of  tbe  deed,  operates  as  a  contract  to 
extend  tbe  term  of  payment"  And  this  rule 
of  law  is  recognized  in  Rucker  v.  Robinson, 
88  Mo.  155,  go  Am.  Dec.  412,  and  In  McGune 
V.  Belt  38  Mo.  281.  In  West  v.  Brlson,  99 
Mo.  684,  13  S.  W.  96,  it  was  held  that  a  sure- 
ty was  not  discharged  where  the  creditor  ex- 
tended time  for  the  payment  of  the  debt 
on  his  principal  to  an  indefinite  time.  And 
it  is  said:  "There  is  no  rule  of  law  more 
firmly  settled  in  this  state  than  that  where 
the  surety  claims  to  have  been  discharged  by 
reason  of  an  agreement  between  the  creditor 
and  principal  debtor,  extending  the  time  of 
payment,  it  must  appear  that  the  agreement 
was  upon  valuable  consideration,  and  that 
the  extension  was  for  a  definite  period  of 
time."  Burrus  v.  Davis,  67  Mo.  App.  210; 
Aultman  ft  Co.  v.  Smith,  52  Mo.  App.  351. 

There  is  no  real  dispute  but  what  the  pay- 
ment of  a  debt  due  may  be  extended  to  a 
definite  period  of  time  upon  a  valuable  con- 
sideration, but  the  controversy  arises  as  to 
wbat  is  meant  by  "a  definite  period  of  time." 
This  precise  question  was  before  the  court 
in  Feller  v.  McKllllp,  109  Mo.  App.  61,  81 
S.  W.  641.  There  the  creditor  for  a  valuable 
consideration  agreed  to  extend  the  time  of 
payment  until  fall  when  the  fall  season  mil- 
linery would  open ;  tbe  defendant  being  en- 
gaged in  the  millinery  business.    The  court 
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held  tbat  the  parties  well  understood  when 
the  Beaaon  for  millinery  goods  would  open, 
and  that  the  extension  was  for  a  definite  pe- 
riod. The  case  of  Weltner  ▼.  Rlggs,  3  W.  Va. 
446,  was  cited  as  authority  sustaining  the 
construction.  The  term  does  not  Imply  that 
the  extension  should  be  to  a  certain  day. 
Reason  and  common  Justice  alike  demand 
that  where  a  debtor  parts  with  his  money 
or  any  valuable  right  as  a  consideration  for 
an  extension  of  time  for  the  payment  of  his 
Indebtedness  which  Is  capable  of  being 
made  definite,  or  which  Is  understood  as  be- 
tween himself  and  his  creditor  to  be  a  defi- 
nite period  of  time,  a  liberal  and  not  a  strict 
construction  should  be  placed  upon  the  lan- 
guage of  the  agreement.  When  a  creditor 
says  to  the  debtor,  "Yon  can  have  time  until 
you  gather  your  crops  to  pay  your  debt  to 
me,"  the  time  for  payment  is  well  understood 
to  be  a  definite  period.  And  the  facts  in  this 
case  bring  it  well  within  this  rule.  It  fol- 
lows from  what  has  been  said  tbat  defend- 
ants were  not  justified  In  taking  possession 
of  the  property  at  the  time  they  did,  and  that 
plaintlfF  being  entitled  to  the  possession  he 
could  maintain  his  action  of  replevin. 

But  it  does  not  follow  that  the  judgment 
of  the  court  was  right  in  every  particular. 
While  the  mortgage  was  void  -as  to  purchas- 
ers and  creditors  It  was  valid  as  to  the  par- 
ties, and  the  action  of  plaintiff  in  selling  it 
after  he  got  possession  under  bis  writ  was 
a  violation  of  the  rights  of  defendants  under 
the  mortgage,  and  it  was  also  a  violation 
of  the  parol  agreement  for  an  extension  of 
time  for  the  payment  of  the  debt.  By  mak- 
ing a  sale  of  the  property  plaintiff  destroyed 
the  defendants'  lien  for  the  debt,  and  it  would 
be  Inequitable  to  permit  him,  after  having 
perpetrated  this  fraud  upon  their  rights,  to 
deny  to  defendants  a  right  to  an  accounting 
on  the  ground  that  the  debt  was  not  due  at 
the  institution  of  this  suit  or  even  at  the  time 
of  the  rendition  of  the  judgment  This  would 
be  permitting  a  man  to  take  advantage  of 
his  own  wrong,  which  is  obnoxious  to  a  sense 
of  Justice.  We  are  of  the  opinion  that  the 
defendants  were  entitled  to  such  accounting 
and  to  a  Judgment  against  plaintiff  for  tlie 
amount  of  their  debt  less  the  damages  as- 
sessed by  the  refsree  to  the  plaintiff  for  the 
detention  and  damages  to  the  property  while 
in  the  hands  of  defendants. 

We  cannot  coincide  with  the  views  of  the 
defendants  that  they  are  entitled  to  a  Judg- 
ment over  against  the  securities  on  the  re- 
plevin bond.  The  bond  is  statutory  and 
creates  no  liability  unless  a  return  of  the 
property  is  adjudged,  and  no  equities  tbat 
might  arise  In  the  case  between  the  parties 
to  the  suit  could  have  the  effect  to  enlarge 
the  liability  of  the  securities. 

The  defendants  claim  that  there  was  er- 
ror in  allowing  plaintiff  $173  as  damages.  Of 
this  sum  $125  was  for  the  Injury  to  the  prop- 
erty itself.    This  was  a  proper  subject  for 


damages.  Of  tlie  amount  thus  allowed  was 
the  sum  of  $48,  being  the  interest  at  6  pa 
cent  on  the  value  of  the  property  for  the 
time  in  which  defendants  had  it  in  possession. 
The  rule  in  such  cases  is  that  the  mortgagee 
is  to  account  for  -the  rent  received.  Baker 
V.  Cunningham,  162  Mo.  134,  62  &  W.  445, 
85  Am.  St  Rep.  490.  But  the  defendants  re- 
ceived no  rent  The  referee  reports  that  the 
evidence  was  so  vague  and  indefinite  that  he 
was  unable  to  determine  the  value  of  the 
use;  and  therefore  concluded  to  assess  its 
value  at  a  sum  equal  to  the  interest  at  6  per 
cent  upon  the  total  value  of  the  property  for 
the  time  being,  which  he  found  to  be  $48. 
This  was  error,  because,  if  the  evidence  was 
insufficient  to  form  a  basis  for  estimating 
the  value  of  the  use,  there  was  a  lack  of 
proof  and  no  value  was  shown.  Therefore 
the  sum  of  $48  should  be  deducted  from  the 
.amount  of  damages  allowed  plaintiff. 

We  believe  we  have  determined  all  the  ma- 
terial questions  presented  by  the  record.  It 
Is  therefore  ordered  and  adjudged  that  the 
judgment  be  reversed  and  remanded,  with  di- 
rections to  enter  Judgment  for  plaintiff  for 
possession  of  the  property  and  costs,  and  that 
defendants  have  Judgment  for  the  amount  of 
their  debt  which  is  now  due,  less  credits  as 
found  by  the  referee,  less  the  sum  of  $126 
as  plalntitrs  damages.    All  concur. 


BROWN  et  al.  v.  ST.  LOmS  &  S.  P.  B.  OO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
81.  1908.) 

EUIRENT     DOlfAIR — CONVETANOX     AFTEB     AP- 
PBOPBIATION — DaUAQES^ 

Where,  after  certain  land  bad  been  taken 
for  railroad  purposes  without  condemnation,  the 
tract  of  which  that  taken  formed  a  part  was 
conveyed  to  B.  and  others,  and  the  grantors  and 
B.  Joined  in  an  action  against  the  railroad  com- 
pany for  damages,  they  were  entitled  to  recover, 
not  only  the  value  of  the  land  taken,  bat  also 
damages  to  the  remainder  of  the  tract. 

Appeal  from  Circuit  Court,  Pemiscot  Oonii- 
ty ;  Henry  C.  Riley,  Judge. 

Action  by  W.  B.  Brown  and  others  against 
the  St  Louis  &  San  Frandsco  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Moses  W.  Lybark,  for  appellant  Ward  A 
Collins,  for  respondents. 

GOODE,  J.  These  plaintiffs  sued  for  the 
value  of  a  strip  of  laud  alleged  to  have  been 
appropriated  by  the  defendant  railroad  com- 
panies for  right  of  way,  without  condemning 
it,  and  for  damage  done  to  the  remainder  of 
the  tract  through  which  the  strip  runs.  The 
parcel  taken  is  100  feet  wide  and  1,300  feet 
long,  comprising  3  acres  out  of  a  40-acre  tract. 
Plaintiffs  claim  $100  an  acre,  or  $300  for  the 
value  of  the  parcel  appropriated,  and  $1,000 
as  the  damage  done  to  the  remainder.  The 
Jury  awarded  them  $300  in  all,  and,  Judgment 
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bavlng  been  entered  for  that  sum,  defendants 
appealed. 

It  waa  proved  the  St  Louis,  Mooretaouse  & 
Sonthem  Railroad  Company  cut  the  right  of 
way  through  the  tract  In  1901,  constructed 
the  roadbed  by  September,  1902,  and  laid  the 
rails  In  January,  1903.  On  those  dates  the 
land  belonged  to  plaintiff  LUUe  Weaver  as 
sole  heir  of  her  deceased  father  and  a  de- 
ceased sister.  The  sister  had  been  married, 
but  died  without  issue,  and  plaintiff  James 
Weaver,  husband  of  LllUe,  purchased  what- 
ever Interest  the  surviving  husband  of  the 
deceased  sister  may  have  owned.  Llllle  and 
James  Weaver  conveyed  the  40  acres  to 
plaintiff  Brown  February  26,  1904,  but  prior 
to  said  date  had  conveyed  and  sold  small  por^ 
tlons  of  the  tract  to  other  persons.  The  St 
Louis,  Moorehouse  &  Southern  Railroad  Com- 
pany, which  had  originally  appropriated  the 
strip  for  right  of  way,  conveyed  its  Interest 
therein  to  the  St  Louis  &  Gulf  Railroad  Com- 
pany, which  in  turn  conveyed  to  the  St  Liouis, 
Memphis  &  Southeastern  Railroad  Company, 
and  the  latter  company  Is  now  the  owner,  but 
has  leased  its  railroad,  franchises,  and  ap- 
purtenances to  tlie  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  which  operates  the 
road  and  has  since  June  1,  1904.  Several  de- 
fenses were  pleaded  in  the  answer,  but  as 
some  of  them  are  not  noticed  in  the  brief 
for  the  defendants,  we  will  say  nothing  about 
them.  We  find  but  one  assignment  of  error 
which  deserves  attention  or  is  much  pressed. 
This  Is  that  as  Brown,  with  knowledge  of  the 
acts  of  the  railway  companies,  bought  the 
tract  through  which  the  right  of  way  runs, 
after  the  railroad  company  bad  appropriated 
the  strip  used  for  right  of  way,  and  had  con- 
structed Its  road,  he  was  not  entitled  to  re- 
cover for  injury  to  the  remainder  of  the 
tract  but  only  for  the  value  of  the  land  tak- 
en. The  several  points  pressed  as  grounds 
for  a  reversal  of  the  Judgment  relate  to  this 
one,  it  being  insisted  the  court  should  have 
framed  the  instructions  on  the  measure  of 
damages  and  other  Issues  so  as  to  exclude 
a  recovery  for  anything  but  the  value  of  the 
ground  actually  appropriated.  We  would  ac- 
cept tills  proposition  as  sound  but  Cor  the  fact 
that  the  Weavers,  who  conveyed  the  ground, 
are  Joined  as  parties  plaintiff  with  Brown ; 
and  if  it  is  correct  to  say,  as  we  think  it  Is, 
that  the  right  of  recovery  for  damages  to  the 
portion  of  the  tract  not  appropriated  for 
right  of  way  remained  with  them  as  owners 
of  the  entire  tract  at  the  time  the  strip  was 
appropriated,  then  both  the  value  of  the  strip 
Itself  and  the  damage  for  injury  to  the  rest 
of  the  tract  can  be  recovered  in  the  present 
action.  Brown  can  recover  for  the  ground 
appropriated,  and  the  Weavers  for  the  dam- 
age to  the  part  not  appropriated.  This  was 
expressly  decided  by  the  Supreme  Court  in 
Webster  v.  Railroad,  116  Mo.  114,  122,  22  S. 
W.  474,  In  which  case  It  appeared  that  after 
the  entry  on  the  land  of  those  plaintiffs  by 


the  railroad  company,  the  taking  of  a  strip 
for  right  of  way  and  the  construction  of  a 
railroad  on  the  strip,  one  of  the  then  owners 
of  the  entire  tract  conveyed  his  Interest.  But 
this  owner  was  Joined  in  the  action  as  a  co- 
plaintiff  with  the  party  to  whom  he  had  con- 
veyed, and  Judgment  was  demanded  for  the 
value  of  the  laud  taken  and  the  damage  to  the 
remainder.  It  was  objected  that  the  grantor 
in  'the  conveyance  executed  after  the  appro- 
priation was  improperly  united  as  a  plaintiff 
with  the  grantee.  In  the  opinion  the  court 
said  It  was  needless  to  Inquire  whether  the 
deed  had  the  effect  of  transferring  to  the 
grantee  the  right  to  recover  the  damages  in- 
curred prior  to  the  conveyance,  because  the 
railroad  company  was  not  prejudiced  by  the 
Joinder  of  the  plaintiffs;  that  both  the 
grantor  and  grantee  being  parties  to  the  suit 
it  was  Immaterial  to  the  company  which 
plaintiff  was  entitled  to  the  damages,  as 
both  would  be  precluded  by  the  Judgment 
from  suing  again;  and  that  was  all  the  in- 
terest the  railroad  company  bad  in  the  mat- 
ter. So  it  is  here.  Misjoinder  of  parties 
plaintiff  was  not  set  up  in  the  answer  as  a 
defense;  nor,  indeed,  has  it  been  contended 
on  the  appeal  there  was  a  misjoinder.  The 
point  insisted  on  is  that  Brown,  the  grantee, 
can  only  recover  the  value  of  the  strip,  4nd 
not  damages  for  Injury  to  the  rest  of  the 
tract  the  injury  having  occurred  prior  to  his 
purchase.  But  if  he  cannot  recover  for  the 
damage,  his  grantors  and  copiaintlffs  can; 
and,  as  said  In  the  Webster  Case,  the  defend- 
ants will  be  fully  protected  by  the  Judgment 
in  the  present  case  against  any  further  de- 
mand by  either  plaintiff. 

Complaint  Is  made  of  the  instructions,  but 
only  with  reference  to  the  above  point.  The 
instructions  on  the  measure  of  damages  were 
correct,  and  were  In  the  form  approved  by  the 
Supreme  Court  In  Reagan  v.  Railroad,  144 
Mo.  623,  46  S.  W.  602.  In  an  Instruction 
granted  at  the  request  of  the  defendants,  the 
Jury  was  forbidden  to  allow  damages  for  any 
injury  the  building  of  the  railroad  caused  to 
those  small  portions  of  the  40  acres  which 
had  been  sold  by  the  Weavers  to  other  per- 
sons prior  to  the  date  of  their  conveyance  to 
Brown.  The  case  was  well  Instructed,  and 
was  tried  without  error ;  therefore  the  judg- 
ment will  be  affirmed.  It  is  so  ordered.  All 
concur.  , 


RIVERSIDE  LUMBER  CO.  v.  SCHMIDT 
et  aL 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
31,  lOOS.) 

1.  Continuance  —  ENFoncEn    Absence     of 
Party. 

The  enforced  abseoce  of  a  party  to  tlie  ac- 
tion is  not  always  good  reason  for  a  continu- 
ance, and  whether  it  is  or  not  in  a  particular 
ease  is  for  the  determination  of  the  trial  court 
and  it  was  not  an  abuse  of  discretion  to  refuse  a 
continuance,  where  the  opposite  party  conceded 
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all  that  it  waa  claimed  the  absent  party  would 
testify  to,  if  present,  and  her  husband  was  at 
the  trial. 
2.  Mechanics'  Lixns— Rights  of  Matebiax.- 

MAN. 

To  entitle  a  materialman  to  a  mechanic's 
lien  on  a  building  erected  for  the  owner  by  a 
contractor,  the  materialman  must,  under  Rev. 
St.  1809.  ;  4203  (Ann.  St.  1906,  p.  2277),  have 
furnished  the  material  to  the  contractor  pursu- 
ant to  a  contract  between  the  latter  and  the 
owner,  for  use  in  the  building,  and  it  must  have 
been  nsed  in  the  building,  but  he  need  not  al- 
lege in  his  petition  to  enforce  the  lien  that  he 
sold  the  material  on  the  credit  of  the  building. 

Appeal  from  Circuit  Oonrt,  Cape  Girard- 
eau County ;  Henry  O.  Riley,  Judge. 

Action  by  Riverside  Lumber  Company 
against  A.  J.  Schmidt  and  others  to  enforce 
a  mechanic's  Hen.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

R.  L.  Wilson  and  C.  H.  Davis,  for  appel- 
lants. John  A.  Hope  and  E.  L.  Drum,  for 
respondent 


GOODS,  J.  Plaintiff  seeks  to  enforce  a 
mechanic's  lien  against  a  house  and  lot  own- 
ed by  defendants  Mattie  V.  Adams  and  Ben 
H.  Adams,  husband  and  wife,  in  the  city  of 
Cape  Girardeau.  Those  parties  bad  let  a 
contract  to  defendant  A.  J.  Schmidt  to  erect 
a  Jiouse  on  their  lot  according  to  prepared 
plans  and  specifications,  and  for  the  price  of 
$1,765.  Schmidt  bought  lumber  for  the  house 
from  plaintiff  and  having  failed  to  pay  for 
it,  a  lien  was  filed  against  the  property  for 
$897.83,  which  Hen  Is  the  subject-matter  of 
the  present  action.  In  their  answer,  after 
stating  the  contract  with  Schmidt,  Mr.  and 
Mrs.  Adams  say  Schmidt  abandoned  the  Job 
long  before  the  house  was  completed,  and  has 
neither  finished  the  building  nor  employed 
any  one  else  to  finish  it;  that  they  paid 
Schmidt  while  the  work  was  In  progress  $1,- 
600  on  the  contract  price,  and  the  cost  of 
completing  the  building  from  the  stage  in 
which  he  abandoned  his  contract  would  be 
$700.  They  deny  plaintiff  furnished  Schmidt 
all  the  items  of  lumber  charged  in  the  Hen 
account,  deny  the  prices  agreed  on  between 
plaintiff  and  Schmidt  for  the  different  arti- 
cles of  lumber  set  out  in  the  Hen  account 
were  as  large  as  stated,  or  that  all  the  arti- 
cles specified  went  Into  the  building.  Other 
Btatemrats  are  made  in  the  answer  which 
are  irrelevant  to  the  points  to  be  determined 
on  the  appeal. 

When  the  case  was  called  for  trial  a  contin- 
uance was  requested  by  defendants  because 
Mrs.  Adams  was  ill  and  unable  to  attend 
court.  Aq  application  for  a  continuance  was 
filed,  stating  her  Illness  and  that  she  was 
needed  at  the  trial  to  suggest  to  her  attor- 
ney, she  haying  supervised  the  construction 
of  the  bouse.  Besides  this  statement  in  the 
application,  Mrs.  Adams  was  said  to  be  an 
Important  witness,  and  what  she  would  testi- 
fy if  present  was  stated.  The  application 
was  accompanied  by  a  certificate  of  a  physi- 
cian,   stating    Mrs.    Adams    was    in    infirm 


health,  had  been  under  the  professional  care 
of  the  physician  for  some  time,  and  was  un- 
able to  make  the  trip  to  the  county  seat  of 
Cape  Girardeau  county  without  great  in- 
Jury  and  peril  to  her  life.  It  Is  contended 
for  plaintiff  this  certificate  of  the  physician 
is  not  part  of  the  record,  as  the  abstract  does 
not  show  it  was  Included  in  the  bill  of  ex- 
ceptions, or  that  it  became  a  part  of  the  rec- 
ord proper  by  being  attached  to  any  plead- 
ing or  document  This  abstract  is  like  many 
others  we  have  to  deal  witiL  It  Is  defective 
In  not  distinguishing  clearly  between  entries 
which  belong  to  the  record  proper  and  mat- 
ters which  ought  to  be  in  the  bill  of  excep- 
tions; but  this  Irregularity  is  unimportant 
in  the  present  Instance.  Plaintiff's  counsel 
admitted  Mrs.  Adams,  If  present,  would  tes- 
tify according  to  the  statements  in  the  ap- 
plication, and  because  of  this  admission  the 
court  overruled  the  motion  for  a  continuance. 
Complaint  is  made  of  this  ruling  as  an  im- 
proper exercise  of  Judicial  discretion.  A 
careful  study  of  the  record  has  satisfied  us 
it  worked  no  prejudice  to  the  rights  of  the 
defendants  and  ought  not  to  cause  a  reversal 
of  the  Judgment  The  enforced  absence  of  a 
party  to  a  cause  of  action  is  not  always  good 
reason  for  a  continuance,  and  whether  In  a 
particular  case.  It  is  or  not  Is  to  be  deter- 
mined by  the  trial  court  It  Is  true  a  refusal 
to  continue  for  the  absence  of  a  party  to  the 
action  Is  treated  as  reversible  error  when  the 
absence  was  unavoidable  and  the  appellate 
court  thinks  harm  was  done  by  compelling 
a  trial.  Defendants  had  the  benefit  of  what 
Mrs.  Adams  would  have  testified,  and  as  her 
husband  was  able  to  be  present  at  the  trial, 
it  Is  not  manifest  that  the  court  below  exer- 
cised its  discretion  unjustly.  The  decision 
of  the  point  is  controlled  by  these  precedents : 
Owens  V.  TInsley,  21  Mo.  423 ;  Gerber  v.  Mc- 
Coy, 23  Mb.  App.  295;  Hurck  v.  St  Louis 
Exposition,  28  Mo.  App.  ^9. 

It  is  Insisted  the  Judgment  ought  to  be 
reversed  because  the  petition  wholly  falls  to 
state  a  cause  of  action  In  omitting  to  allege 
the  lumber  was  furnished  for  and  on  the 
credit  of  the  buUdlng.  What  the  petition 
says  as  to  this  matter  is:  "Said  materials 
were  fumfshed  for  and  used  In  the  construc- 
tion oT  a  certain  two-story  frame  building, 
Improvemoits,  and  appurtenances  thereto, 
and  situated  on  the  following  described 
ground,"  eta;  and,  next  that  the  property, 
at  the  dates  the  lumber  was  furnished  and  at 
the  date  the  action  was  brought  was  the 
property  of  and  owned  by  Ben  H.  Adams 
and  Mattie  V.  Adams,  and  that  Schmidt  was 
the  original  contractor  with  them  for  the 
erection  of  the  building.  In  order  for  a  ma- 
terialman to  become  entitled  to  a  Hen  on  a 
building  erected  for  the  owner  by  a  con- 
tractor, the  materialman  must  furnish  the 
material  to  the  contractor  pursuant  to  a 
contract  between  the  latter  and  the  owner 
for  use  in  the  hullding,  and  it  must  be  used 
in  the  building.    Rev.  St  1899,  S  4203  (Ann. 
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St  1906,  P.  2277);  Badga  Lumber  Co.  T. 
Btepp.  157  Mo.  866,  57  S.  W.  1059.  It  was 
ooncluslvely  Bbown  the  material  In  qneBtlon 
,wa8  fumlBlied  under  sncb  drcnmstances  for 
nse  In  tbe  bnlldlng  said  contractor  was  erect- 
ing for  Mr.  and  Mrs.  Adams,  and  shown,  too, 
the  material  was  naed  In  the  building.  If  It 
is  essential  to  state  the  material  was  <iir- 
nlahed  under  contract  between  the  material- 
man and  the  owner,  the  present  petition  com- 
plies sufficiently  with  that  requlrem^it  Mc- 
Laughlin T.  Schawacker,  81  Mo.  App.  365. 
We  know  of  no  case  which  'holds  a  lienor 
must  aver.  In  a  petition  to  enforce  his  lien, 
that  be  sold  the  material  on  the  "credit  of 
the  building";  tut  on  tbe  facts  stated  and 
proved  in  the  present  case  It  Is  to  be  pre- 
sumed plaintiff  sold  the  lumber  in  reliance 
on  tbe  security  the  lien  law  afforded,  and 
not  solely  on  the  personal  responsibility  of 
tbe  contractor  Schmidt.  Stevens  Lumber  Co. 
V.  Kansas  City  Lumber  Co.,  72  Mo.  App.  248, 
281;  Western  Sash  &  Door  Co.  v.  Bucluer, 
80  Mb.  App.  95,  101.  We  consider  the  peti- 
tion good.  Schulmberg,  etc..  Lumber  Co.  t. 
Johnson,  38  Mo.  App.  404. 
Tbe  judgment  is  affirmed.    All  concur. 


STATE  ex  reL  GREEN  v.  DUNCAN  et  aL 

<St  Louis  Court  of  Appeals.    Missonrl.    Mardi 
81,  1908.) 

1.  BxcEpnoifs,  Bn.1.  or— Tna  tob  Fiuno— 
EixncNsiOR  OF  Tike. 

Neither  a  judge  in  vacation  nor  the  court 
has  power  to  extend  the  time  for  filing  a  bill  of 
exceptions  after  the  time  theretofore  extended 
has  expired,  bat  such  extensions  are  valid  only 
when  made  within  the  time  theretofore,  ex- 
tended. 

2.  Appbai^-Reviiw  —  Paihibi  or  PErrriOR 
TO  State  CAnsa  of  Action. 

Though  a  bill  of  exceptions  be  not  properly 
before  the  appellate  court,  and  motions  tor  a 
new  trial  ana  in  arrest  of  judgment  are  not  filed, 
the  court  may  decide  whether  the  petition  states 
a  cause  of  action. 

3.  Sake— SlTFFICIENCT   or   PtEAOINOS. 

Where  the  sufficiency  of  a  petition,  attack- 
ed on  the  ground  that  it  did  not  state  a  cause  of 
action,  was  not  questioned  by  demurrer,  but 
defendant  answered,  the  only  question  presented 
on  appeal  is  the  sufficiency  of  the  petition  to 
support  the  judgment  rendered  upon  it. 

4.  Saxb  —  PusADiRs  —  Defects  —  Pbesump- 

TIONS. 

In  determining  oa  appeal  whether  a  peti- 
tion is  sufficient  to  support  a  judgment  rendered 
npon  it,  all  reasonable  intendments  are  to  be  in- 
dulged in  favor  of  tbe  sufficiency  of  tbe  petition. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  5J  3699-3705.] 
6.  Save. 

Rev.  St  1899,  IS  3522,  3523  (Ann.  St  1906, 
p.  2008),  provide  for  citing  a  guardian  or  cura- 
tor into  the  prot>ste  court  on  his  failing  to  ap- 
pear and  make  settlements.  Section  3524  pro- 
vides that  if  tbe  guardian  or  curator,  after  such 
service,  fail  to  appear  and  malce  the  settlement, 
the  court  may  revoke  his  authority  and  appoint 
a  successor.  In  an  action  on  the  bond  of  a  for- 
mer guardian,  the  petition  alleged  that  the  pro- 
l»te  court  had  cited  the  gaardian  to  appear  for 
having  failed  to  make  the  settlements  required 
by  law,  and,  it  appearing  that  he  had  refused 


ever  afterwards  to  make  the  settlements,  the 
court  proceeded  to  appoint  his  successor.  Held 
that,  m  view  of  the  rule  that  courts  of  record 
are  presumed  to  act  rightly  in  all  matters  within 
their  jurisdiction,  the  presumption  must  be,  in 
aid  of  the  pleading,  that  the  probate  conrt  made 
an  order  ousting  the  guardian  from  office  at  or 
prior  to  the  appointment  of  his  successor,  es- 
pecially In  view  of  Rev.  St  1899,  |  672  (Ann. 
St  1906,  p.  686),  providing  that  no  judgment 
shall  t>e  reversed  for  omitting  from  the  petition 
any  allegation  without  proving  which  the  ver- 
dict ought  not  to  have  been  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  3699-3705.] 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty; Henry  C.  Riley,  Judge. 

Action  by  the  state,  on  the  relation  of  W. 
A.  Green,  against  C.  C.  Duncan  and  others, 
"on  a  guardian's  l)ond.  Judgment  for  relator, 
and  defendants  appeal.    Affirmed. 

Ward  &  Collins,  for  appellants.  Farla  & 
Oliver,  for  respondent 

NORTONI,  J.  1.  Tbe  first  question  relates 
to  the  bill  of  exceptions.  It  appears  that  the 
court  made  an  order  in  term  extending  the 
time  for  the  defendants  to  file  their  bill  of 
exceptions  in  vacation.  The  time  so  extend- 
ed expired  on  the  lltb  day  of  June.  The  bill 
not  having  been  completed  and  filed  within 
the  time  mentioned,  defendants  procured  an 
order  from  the  judge  in  vacation  on  the  13th 
day  of  June  further  extending  the  time  to 
file  the  bill.  It  Is  weU  settled  that  a  judge 
in  vacation,  or  a  court,  for  that  matter.  Is 
without  authority  to  extend  the  time  for  fil- 
ing the  bill  of  exceptions  after  tbe  time 
theretofore  extended  has  expired.  Such  ex- 
tensions are  valid  only  when  made  within 
tbe  time  theretofore  extended.  This  baa 
been  ruled  in  many  cases.  See  McHoney  v. 
Insurance  Co.,  44  Mo.  App.  426,  in  point  In 
this  state  of  tbe  record,  we  are  precluded 
from  looking  into  tbe  bill  of  exceptions  to  the 
end  of  reviewing  the  case. 

2.  Appellants'  counsel  insists  that,  even 
though  tbe  bill  of  exceptions  be  not  properly 
before  tbe  court  tbe  judgment  should  be 
reversed  for  the  reason  the  petition  wholly 
fails  to  state  a  cause  of  action.  Of  course, 
this  matter  is  always  open  for  review,  even 
though  the  motions  for  new  trial  and  In  ar- 
rest of  judgment  are  not  filed.  The  suit  iB 
on  an  official  bond  of  a  guardian  and  curator. 
The  breach  assigned  is  that  the  principal  in 
tbe  bond  failed  to  account  for  $1,000  insur- 
ance money  belonging  to  bis  several  wards. 
It  appears  tbe  defendant  who  was  tbe  prin- 
cipal in  the  bond  in  suit,  was  appointed 
guardian  and  curator  for  the  wards  on  the 
2d  day  of  April,  1001,  and  qualified  by  ex- 
ecuting a  bond,  etc.  There  is  nothing  in  the 
petition  from  which  it  appears,  affirmatively, 
the  defendant  curator  was  ever  removed  from 
office  by  tbe  probate  court.  So  the  case  as 
it  appears  in  the  record  is  one  wherein  the 
present  guardian  and  curator  of  the  minors 
is  suing  the  former  guardian  and  curator  of 
the  same  wards,  with  nothing  affirmatively 
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appearinc  to  show  that  the  former  guardian 
and  curator  had  ever  resigned  or  been  re- 
moved from  his  oflSce.  The  argument  ia  pred- 
icated upon  this  fact  to  the  effect  that  the 
petition  Is  Insufficient  to  state  a  cause  of 
action,  for  the  reason  it  falls  to  show  the 
authority  of  the  former  guardian  bad  ever 
been  revoked.  The  sufficiency  of  the  petition 
Is  not  questioned  by  demurrer.  Defendants 
answered  over,  and  the  only  question  present- 
ed is  as  to  Its  sufficiency  to  support  the  Judg- 
ment given  upon  it  It  is  familiar  law  that 
in  such  circumstances  all  reasonable  intend- 
ments are  to  be  indulged  in  favor  of  the 
pleading.  Now  it  is  positively  averred  in 
the  petition  that  on  the  16th  day  of  Novem- 
ber, 1905,  one  Hoffman  was  appointed  and. 
qualified  as  guardian  and  curator  for  the 
wards;  that  he  afterwards  resigned  hla  of- 
fice on  the  lltb  day  of  May,  190S,  and  there- 
after the  relator  was  duly  appoint^  by  the 
probate  court  of  Pemiscot  county,  qualified 
as  successor  to  said  Hoftman,  and  was,  at 
the  time  of  this  suit,  the  duly  qualified  and 
acting  guardian  and  curator  of  the  wards 
and  their  estate.  It  appears,  as  said  be- 
fore, that  on  the  2d  day  of  April,  1901,  the 
defendant  Duncan  had  been  appointed  and 
qualified  as  guardian  and  curator  of  the  same 
wards.  In  June  of  that  year  he  collected 
about  $1,000  Insurance  rightfully  belonging 
to  them.  It  further  appears  by  competent 
allegations  in  the  petition  that  on  the  13th 
day  of  November,  1901,  the  defendant  Dun- 
can was  duly  cited  to  appear  before  the  pro- 
bate court  at  Its  next  regular  term  and  make 
his  final  settlement  as  guardian  and  curator 
of  said  minor;  but  he  wholly  failed  to  ap- 
pear or  make  any  settlement  with  respect 
to  the  matter,  and  has  wholly  failed  to  make 
any  settlement  of  any  kind  as  guardian  and 
curator  up  to  the  time  of  the  filing  of  the 
petition,  November  29,  1905.  Because  of  the 
failure  of  said  Duncan  to  make  his  said  set- 
tlement In  obedience  to  the  citation  above 
mentioned,  the  probate  court  appointed  Hoff- 
man as  guardian  and  curator  in  his  stead 
on  March  16,  1903. 

Now  the  precise  point  made  against  the 
sufficiency  of  the  petition  Is  that,  notwith- 
standing all  these  facts  appear  therein,  there 
Is  no  affirmative  allegation  to  the  effect  that 
the  defendant  Duncan  had  been  removed  by 
the  probate  court,  either  before  or  at  the 
time  of  appointing  Hoffman,  who  afterwards 
resigned,  as  his  successor.  The  statute  (sec- 
tions 3522,  3523,  Rev.  St  1899 ;  sections  3522, 
3523,  Ann.  St  Mo.  1906)  provides  for  citing 
the  guardian  or  curator  Into  the  probate  court 
on  his  falling  to  appear  and  make  settle- 
ments. Section  3524  provides  that  if  such 
guardian  or  curator,  after  the  service  above 
mentioned,  fall  to  appear  and  make  the  set- 
tlement, the  court  may  revoke  his  letters  of 
authority  in  that  behalf  and  appoint  a  suc- 
cessor in  his  stead.  It  is  a  familiar  prin- 
ciple of  law  that  courts  of  record  are  pre- 


sumed to  act  rightly  In  all  matters  within 
their  Jurisdiction  when  nothing  appears  to 
the  contrary.  Now,  It  appearing  from  the 
allegatiofls  in  the  petition  that  the  probate-, 
court  had  cited  defendant  Duncan  to  appear 
for  having  failed  to  make  the  settlements- 
required  by  law,  and  It  further  appearing 
that  he  had  neglected  and  refused  ever  after- 
wards to  make  the  settlements  mentioned, 
and  that  It  proceeded  to  appoint  Hoffman  as 
his  successor  on  March  16,  1906,  the  presump- 
tion must  go,  when  viewed  from  the  present 
standpoint  In  aid  of  the  pleading,  to  the 
effect  that  the  probate  court  made  an  order 
ousting  the  defendant  Duncan  from  office  at 
the  time  or  prior  to  the  appointment  of  Hoff- 
man as  his  successor.  The  law  authorized 
and  required  the  probate  court  to  so  do  un- 
der the  circumstances  disclosed  In  the  peti- 
tion. This  being  true,  the  reasonable  ln> 
tendment  is  that  such  an  order  was  made. 
However  that  may  be,  the  petition  presents 
sufficient  facts  to  support  the  judgment  given 
in  the  cause,  especially  when  considered  un- 
der the  Influence  of  our  statute  (section  672, 
Rev.  St  1899;  section  672,  Ann.  St  Mo. 
1906),  which  provides  that  no  Judgment  shall 
be  reversed  for  omitting  from  the  petition 
any  allegation  or  averment  without  proving 
which  the  triers  of  the  issue  ought  not  to 
have  given  such  verdict  It  is  obvious  that 
the  court  could  not  have  found  the  issue  In 
this  case  for  the  plaintltf,  without  first  hav- 
ing found  the  defendant  had  been  removed 
from  the  office  of  guardian  and  curator  and 
the  present  plaintiff  duly  installed  and  quali- 
fied therein. 

The  judgment  will  be  affirmed.     It  Is  so 
ordered. 

BLAND,  P.  J.,  and  600DB,  J.,  concur. 


ELLIS  V.  SPRINGFIELD  SOUTHWEST- 
ERN RT.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
31,  1908.) 

OovBRANTS— Actions— Nix:es8a.bt    Pabties. 

Where  the  wife  of  the  owner  of  land  joined 
In  a  conveyance  for  the  purpose  of  conveying 
her  inchoate  right  of  dower  or  of  homestead,  she 
was  a  necessary  part;  to  an  action  on  a  cove- 
nant contained  in  the  deed  whereby  the  grantee 
bound  itself  to  construct  an  underway  cattle 
pass. 

Appeal  from  (31rcult  Court,  Stone  County; 
Jno.  T.  Moore,  Judge, 

Action  by  Alfred  Ellis  against  the  Spring- 
field Southwestern  Railway  Company  for 
breach  of  a  covenant  contained  in  a  grant 
of  a  right  of  way  from  plaintiff  to  defendant 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Ed.  J.  White,  for  appellant  Q.  W.  Thorn- 
berry,  for  respondent 

BLAND,  P.  J.  Plaintiff  owns  a  tract  of 
land  situated  In  Stone  county.  Mo.  On  Au- 
gust 24,  1905,  he  and  his  wife,  Oma  Ellis, 
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signed  and  acknowledged  the  following  deed 
(omitting  caption  and  signatures) :  "This  In- 
denture made  on  the  twenty-fourth  day  of 
August,  A.  D.  one  thousand  nine  hundred  and 
five,  by  and  between  Alfred  Ellis  and  Oma 
Ellis,  his  wife,  of  Stone  county,  Missouri, 
party  of  the  first  part,  and  the  Springfield 
Southwestern  Railway  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  'Missouri,  party  of  the  second  part :  Wlt- 
nesseth:  That  the  said  party  of  the  first  part 
in  consideration  of  the  sum  of  five  hundred 
dollars  ($500),  the  receipt  whereof  is  hereby 
acknowledged,  and  the  building,  maintaining 
and  operating  of  a  railroad  by  the  said  party 
of  the  second  part,  its  successors  and  assigns, 
upon  the  strip  of  land  hereinafter  described, 
do  by  these  presents,  grant  bargain  and  sell, 
conyey  and  confirm  unto  the  said  party  of 
the  second  part,  its  successors  and  assigns, 
ail  that  piece  and  parcel  of  land  being  a 
strip  of  land,  being  a  strip  on  each  side  of 
the  center  line  of  the  railroad  as  now  lo- 
cated over,  through  and  across  the  lands  of 
Alfred  Ellis,  situate,  lying  and  being  in  the 
county  of  Stone,  state  of  Missouri,  in  section 
No.  6,  township  25,  ranges  23  and  31,  town- 
ship No.  26,  range  No.  23,  beginning  at  a  point 
on  the  property  line  between  Alfred  Bills  and 
Thomas  Eaton,  fifty  feet  to  the  westward  of 
the  center  line  of  the  railroad  as  now  located, 
thence  northward  fifty  feet  from  and  parallel 
to  the  center  line  through  section  6,  township 
26  N.,  range  23  W.,  and  through  the  S.  W.  V4 
of  the  S.  E.  %  of  section  31,  township  26  N., 
range  23  west,  to  the  line  of  William  Spears, 
thence  eastward  along  said  property  line  to 
the  land  line  of  Luther  Hilton,  thence  south- 
ward along  the  property  line  between  Luther 
Hilton  and  Alfred  Ellis  to  the  north  line  of 
section  6,  thence  westward  along  said  line  to 
a  point  fifty  feet  from  the  center  line  of  the 
raUroad  as  now  located,  thence  southward 
fifty  feet  from  parallel  to  said  center  line  to 
the  land  of  Thomas  Baton,  thence  to  the  point 
of  beginning,  the  railroad  company  to  con- 
struct an  underneath  cattle  pass  in  the  first 
draw  south  of  the  north  section  line  of  sec- 
tion 6,  and  to  be  exempt  from  all  further 
damage,  such  piece  or  parcel  of  land  hereby 
conveyed  having  through  E.  %  N.  W.  %, 
through  N.  W:  %  N.  E.  %  section  6,  and  40 
rods,  more  or  less,  into  the  S.  W.  %  S.  E.  % 
section  31,  township  26  N.,  range  23  W., 
Stone  county,  Missouri,  as  it  may  pass  through 
the  lands  and  premises  of  the  grantors  here- 
in, and  the  party  of  the  first  part  agrees  fur- 
ther that  the  railway  company  aforesaid, 
through  its  agents,  employes  or  servants,  may 
be  allowed  to  encroach  upon  the  adjoining 
lands,  outside  of  the  limit  above  mentioned, 
to  which  the  party  of  the  first  part  ha —  title, 
for  the  purpose  of  completing  or  trimming 
Its  cuts  or  fills  or  for  any  purpose  of  change 
of  channel,  so  long  as  the  railway  company 
aforesaid  may  wish  to  maintain  and  operate 
Its  said  railroad;  it  being  expressly  under- 
stood and  agreed,  taowerer,  that  the  title  ac- 


quired by  the  said  party  of  the  second  part 
shall  be  confined  to  the  strip  of  land  first 
above  mentioned.  To  have  and  to  hold  the 
premises  aforesaid  with  all  and  singular  the 
right,  privileges,  appiutenances  and  immuni- 
ties thereto  belonging  or  in  any  wise  apper- 
taining unto  the  said  party  of  the  second  part, 
and  to  its  successors  and  assigns  forever." 

The  deed  was  delivered  to  the  railroad  com- 
pany and  duly  recorded  in  the  recorder's  of- 
fice of  Stone  county.  The  railroad  company 
paid  the  cash  consideration  of  |500,  and 
built  its  road  on  the  right  of  way  granted, 
but  has  failed  and  refused  to  put  In  the 
underneath  cattle  pass  as  it  covenanted  to 
do.  The  action  Is  for  a  breach  of  this  cove- 
nant. Defendant  demurred  to  the  petition, 
assigning  as  one  of  the  grounds  that  there 
was  a  defect  of  parties  plalntifT.  The  de- 
murrer was  overruled,  whereupon  defendant 
filed  an  answer,  In  which  it  is  stated  "there 
is  a  defect  of  parties  plaintiff,  and  the  plain- 
tiff is  without  legal  right  to  maintain  this 
suit."  The  covenant  to  construct  the  under- 
neath cattle  way  was  made  to  plaintiff  and 
his  wife  Jointly,  and  defendant  contends  that 
It  was  Indispensable  that  Mrs.  Oma  Ellis 
Join  in  the  suit  The  petition  alleged,  and  the 
evidence  shows,  that  the  title  to  the  land  con- 
veyed for  a  right  of  way  was  in  plaintiff 
alone,  and  his  contention  is  that,'  as  he  was 
the  sole  owner,  the  consideration  for  the  con- 
veyance passed  to  him  alone,  and  hence  he 
was  the  only  party  In  interest  and  the  only 
necessary  party  plaintiff. 

In  Ratney  v.  Smlzer,  28  Mo.,  loc.  cit  312, 
Judge  Scott  said :  "Nothing  Is  better  settled 
than  the  rule  that,  on  an  undertaking  to  two 
both  must  Join  in  an  action  on  it ;  otherwise, 
there  is  no  cause  of  action."  The  same  learn- 
ed Judge  made  a  like  ruling  In  Clark  v.  Cable, 
21  Mo.  223.  These  cases  have  been  approved 
and  followed  in  Ryan  v.  Riddle,  78  Mo.  521, 
and  Slaughter  ▼.  Davenport,  151  Mo.,  loc.  cit 
81,  81  S.  W.  471;  and  by  this  court  in  nu- 
merous cases,  beginning  with  the  case  of ' 
Thieman  v.  Ctoodnight,  17  Mo.  App.  429,  and 
ending  with  Butler  v.  Boynton,  117  Mo.  App., 
loc.  dt  465,  94  S.  W.  723.  The  rule  is  thus 
stated  in  the  Encyclc^dla  of  Pleading  & 
Practice:  "Where  a  promise  is  made  to 
two  or  more  persons  Jointly,  all  the  obligees 
must  unite  as  plaUitiffs  in  an  action  for  a 
breach  thereof,  as  the  cause  of  action  In  such 
a  case  Is  Joint  only.  This  rule  Is  not  af- 
fected by  the  t&cti  that  some  of  such  obligees 
have  no  real  beneficial  interest  in  the  recov- 
ery, and  it  applies  even  though  some  of  them 
never  executed  or  assented  to  the  contract 
and  in  fact  expressly  disclaimed  It"  15 
Elncy.  Plead.  &  Prac  p.  528.  The  covenant 
to  put  In  the  underway  cattle  pass  was  made 
with  plaintiff  and  his  wife.  Her  Joinder  la 
the  deed  was  necessary  to  convey  her  in- 
choate right  of  dower  or  of  homestead  in  the 
lands.  But  even  if  it  be  conceded  she  had 
no  beneficial  Interest  in  the  contract,  she  had 
a  legal  Interest  therein  wliich  is  a  different 
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tblng  from  a  beneficial  interest  (Emer^  t. 
Hitchcock,  12  Wend.  [N.  T.]  156),  and  was 
an  Indispensable  part?  plaintiff. 

The  Judgment  Is  rerersed,  and  the  cause 
remanded,  wltli  leave  to  plaintiff  to  amend 
hla  petition  by  making  Oma  Ellis  a  party 
plaintiff  If  80  advised.    All  concur. 


8PERRY  T.  HURD  et  a!. 

(KaiMuis  City  Court  of  Appeals.     MissonrL 

April  6,  190&) 

FsNCEs— Theowiwo  Down— Statdtobt  Pro- 
visions— CONSTBDCnON— "INCIiOSUBB." 

Where  defendant  and  plaintiff  disagreed  as 
to  the  division  line  between  their  adjoining  lands, 
•nd  defendant  built  a  fence  on  bis  own  land, 
extending  it  outward  at  each  end  so  as  to  join 
plaintiff's  fence  at  the  sides,  and  plaintiff  had 
a  fence  for  a  part  of  the  distance  only  on  or 
near  the  division  line,  plaintiff  did  not  have  an 
indosure,  and  was  not  entitled  to  recover  under 
Rev.  St.  1899,  i  4373  (Ann.  St.  1906,  p.  2409), 

Sroviding   a  penalty   for    voluntarily    throwing 
own  any  fences  and  leaving  the  same  down, 
other  than  leading  into  one's  own  inclosure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3498-3499.] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  A.  D.  Bums,  Judge. 

Action  by  Samuel  Sperry  against  James 
Hnrd  and  others  for  a  statutory  penalty  for 
trespass.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

Piatt  Hubbell  and  George  Hubbell,  for  ap- 
pellant   Hewitt  &  Hewitt,  for  respondents. 

ELLISON,  J.  This  Is  an  action  in  tres- 
pass. In  which  plaintiff  recovered  Judgment 
in  the  trial  court  Afterwards  that  court 
sustained  defendants'  motion  for  a  new  trial, 
and  from  that  order  plaintiff  prosecutes  this 
appeal. 

The  action  is  based  on  section  4573,  Rev. 
St  1899  (Ann.  St  1906,  p.  2409),  which  reads 
as  follows:  "If  any  person  shall  voluntari- 
ly throw  down  or  open  any  doors,  bars,  gates 
or  fences,  and  leave  the  same  open  or  down, 
other  than  those  that  lead  Into  his  own  en- 
closure, or  shall  voluntarily  throw  down,  op- 
en or  remove  any  partition  fence,  without 
giving  six  months'  written  notice  to  the 
person  owning  the  adjoining  fields,  If  they 
are  cultivated  lands,  he  shall  pay  to  the  par- 
ty injured  the  sum  of  five  dollars,  and  double 
the  amount  of  damages  be  shall  sustain  by 
reason  of  such  doors,  bars,  gates  and  fences 
having  been  thrown  down  or  opened,  with 
costs."  The  trial  court  concluded  that  the 
evidence  did  not  make  a  case  under  the  stat- 
ute, and  that  was  among  the  reasons  for  set- 
ting aside  the  verdict  In  that  view  we  are 
of  the  opinion  the  conrt  was  right 

The  evidence  discloses  that  plaintiff  did 
not  have  an  Inclosure.  He  owned  a  tract  of 
land  adjoining  and  north  of  defendant's. 
There  was  a  dispute  between  them  as  to  the 
division  line  which  seemed  to  prevent  them 
bavlng  a  single  partition  fence.    The  defend- 


ant btdlt  a  fence  on  the  north  side  of  his 
tract  but  within  his  line,  which  formed  what 
the  parties  designate  as  "the  devil's  lane." 
At  the  west  end  of  this  fence  of  defendant  he 
turned  It  a  little  north  so  as  to  Join  to  plain- 
tiffs fence.  On  the  other  hand,  at  or  towards 
the  east  end  of  the  "lane,"  plaintiff  nailed 
the  ends  of  slats  to  a  post  set  on  his  own 
land,  BO  that  they  stack  out  near  to,  but  not 
touching,,  defendant's  "devil's  lane"  fence. 
Plalnturs  fence  did  not  extend  across  his 
tract;  there  being  a  space  or  break  of  per- 
haps as  much  as  100  yards.  It  seems  clear 
to  us  that  the  facts  do  not  present  a  condi- 
tion, or  make  oat  a  situation.  Justifying  an 
action  under  the  statute.  The  plaintiff  did 
not  have  an  Inclosure.  Wilson  v.  Burton,  96 
Mo.  App.  686,  70  S.  W.  016.  We  agree  with 
plaintiff  that  the  statute  should  receive  a 
reasonable  construction,  but  we  do  not  think 
it  sufficiently  elastic  to  cover  the  case  shown. 
The  case  is  not  helped  by  the  suggestion  that 
the  statute  embraces  the  opening  or  remov- 
al of  partition  fences,  and  that  defendant's 
fence  operated  as  a  partition.  It  does  forbid 
such  act  "without  giving  six  months'  writ- 
ten notice  to  the  person  owning  the  adjoin- 
ing fields."  But  the  case  is  not  founded  on 
that  portion  of  the  statute. 
The  Judgment  will  be  affirmed.    All  concur. 


HENDERSON  ▼.  TOLMAN  et  al. 

(Kansas  City  C!oart  of  Appeals.    Missouri. 

April   6,   1008.) 

1.  Chattbi.   Mobtqaoes— Assignments  —  As- 
siGNUENT  or  Waoes— Secubitt  fob  Debt. 

An  assignment  of  wa^es  to  secure  money 
borrowed  Is  in  the  nature  of  a  chattel  mortgage. 

2.  UsTTBT— Sbcttbitt  fob  Usubiods  Irtebest 
—Validity. 

Under  Rev.  St  1899.  {  3710  (Ann.  St 
1906,  p.  2078),  providing  that  proof  that  a  per- 
son claiming  a  lien  on  personal  property  has  re- 
ceived usurious  interest  on  the  indebtedness  will 
render  the  lien  illegal,  an  assignment  which  is 
in  the  nature  of  a  chattel  mortgage  made  to  se- 
cure usurions  interest  Is  invalid. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vel.  47,  Usury.  IS  158-160^ 

8.  Cancellation  of  iNSTBtntENTS— Necessi- 
ty FOB  Payment  of  Sum  Borrowed. 

Ad  assignment  of  wages  in  the  nature  of  a 
chattel  mortgage  to  secure  a  loan,  which  is  il- 
legal and  void  because  securing  nsurious  inter- 
est may  be  canceled  in  an  equitable  action  with- 
out a  tender  of  payment  of  the  original  sum 
borrowed. 

Appeal  from  Circuit  Court  Buchanan 
County;  O.  A.  Mosman.  Judge. 

Action  by  David  J.  Henderson  against  D. 
H.  Tolman  and  others  to  cancel  an  assign- 
ment of  wages.  Judgment  for  plaintiff  on 
demurrer  to  petition,  and  defendants  appeal. 
Affirmed. 

W.  B.  Brown  and  Ciulver  &  Phillip,  for 
appellants.    James  Moran,  for  respondotit 

E:LLIS0N,  J.  This  is  a  proceeding  In 
equity  to  set  aside  and  cancel  a  certain  as- 
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■ignment  of  plalntUTs  wages  earned  and  to 
be  earned  from  the  Chicago,  Burlington  & 
Qulncjr  Railway  Company.  Defendant  demur- 
red to  the  petition,  which  being  overruled  by 
the  trial  conrt,  he  haa  brought  the  case  here. 

The  assignment  by  plalntUI  of  his  wages 
was  to  secare  money  borrowed  by  him  of  de- 
fendant, and  should  be  r^arded  as  In  the 
nature  of  a  chattel  mortgage.  The  allega- 
tions of  the  petition  show  that  It  was  execut- 
ed to  secure  a  loan  of  |36  loaned  at  an  ex- 
orbitant and  usurious  rate  of  interest  there- 
tofore paid  and  to  be  conttnoously  paid.  It 
to  farther  alleged  that  defendants  notified 
plaintiff's  employer,  the  railway  company, 
of  such  assignment,  and  warned  such  com- 
pany not  to  pay  plaintiff  his  wages,  but  that 
it  should  recognize  and  honor  the  assign- 
ment; that  said  assignment  was  being  used 
thus  to  harass  and  annoy  him.  The  prayer 
to  that  the  assignment  be  canceled  and  set 
aside,  and  that  defendants  be  compelled  to 
desist  attempting  to  collect  his  wages  under 
the  assignment.  An  assignment  which  Is  in 
the  nature  of  a  chattel  mortgage  made  to  se- 
cure usurious  Interest  to  "invalid  and  Illegal." 
Section  3710,  Rev.  St.  1899  (Ann.  St  1906,  p. 
207S).  Therefore  the  Instrument  described 
In  the  petition  must  be  considered  to  be  Il- 
legal, and  consequently  Its  use  in  diverting 
plaintifTs  wages  was  an  illegal  use. 

But  the  contention  of  defendant  to  that  be- 
fore plaintiff  can  have  equity  grant  him  the 
relief  he  seeks  he  must  pay  the  original  sum 
borrowed.  We  do  not  think  that  to  be  ten- 
able, or  that  the  authorities  cited  bear  upon 
the  question.  We  believe  that  the  use  of  an 
instrument  which  is  an  Impediment  to  the 
use  of  wages  earned,  and  which  Is  itself  de- 
clared to  be  against  the  policy  of  the  law  to 
such  extent  as  to  be  condemned  as  Illegal, 
and  which  is  being  enforced  by  way  of  se- 
curity for  a  promise  to  pay  money  and  usury 
thereon,  may  be  restrained,  and  the  Instru- 
ment itself  canceled.  Plaintiff  is  not  asking 
to  have  bis  promise  to  pay  back  the  borrowed 
money  canceled.  He  to  not  asking  the  court 
to  rid  him  of  the  debt  which  he  owes.  He  to 
merely  asking  that  a  s^arate  Instrument, 
void  and  illegal,  which  has  been  taken  to 
secure,  not  only  the  valid  promise,  but  also 
the  usurious  promise,  be  set  aside.  We  are 
of  the  opinion  that  a  tender  of  the  principal 
ram  borrowed  is  not  necessary  as  a  condition 
to  having  that  done.  Instruments  securing 
nsurlous  loans  have  been  held  absolutely  void 
at  the  liands  of  creditors  of  the  usurious 
debtor,  and  no  thought  entertained  that  a 
tender  of  the  amount  borrowed  should  be 
first  made.  American  Rubber  Co.  v.  Wilson, 
66  Mo.  App.  650;  Voorhls  v.  Staed,  63  Mo. 
App.  370;  Lyons  v.  Smith,  111  Mo.  App.  272. 
86  S.  W.  91&  And  racb  security  was  held 
▼old  when  enforcement  was  undertaken  by 
the  mortgagee.  Tolman  v.  Union  Casualty 
Co.,  90  Mo.  App.  274.  If  the  instrument  Is 
Toid,  then  It  to  void  as  a  security  for  the 


principal  actually  loaned  as  well  as  the  usu- 
rious Interest  But  we  consider  the  question 
was  really  decided  by  us  in  HUgert  t.  Levin, 
72  Mo.  App.  48.  There  it  is  said  that  the 
amount  of  the  loan  to  a  pawnbroker  need 
not  be  returned  as  a  condition,  to  a  right  to 
recover  the  pledge  to  secure  it  and  the  usu- 
rious charge.  We  said:  "The  statute  enacts 
that.  If  usury  Is  exacted,  the  pledge  to  'Inval- 
id and  Illegal.'  This  to  tantamount  to  a  dec- 
laration that  the  property  to  wrongfully  in 
the  hands  of  the  pawnbroker.  There  to  no 
lien  upon  It.  The  pawnbroker  Is  not  entitled 
to  the  possession  of  it  The  right  of  posses- 
sion to  In  the  owner  without  the  condition 
of  paying  the  amount  borrowed.  If  thto 
were  not  so,  if  the  property  could  be  retained 
until  the  sum  borrowed  was  paid,  it  would 
be  making  effective  that  which  the  statute 
says  shall  be  noneffective.  The  plaintiff  owed 
the  defendant  the  amount  borrowed,  less  cred- 
it of  usurious  interest  paid.  The  defendant 
has  a  claim  against  plaintiff  for  such  sum, 
but  It  Is  an  unsecured  claim,  and  she  has  no 
right  to  retain  the  property." 

We  entertain  no  doubt  of  the  correctness 
of  the  trial  court's  view,  and  the  Judgment 
will  be  affirmed.    All  concur. 


STATE  ex  rel.  BANK  OF  CRANE  v. 

HAWKINS  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Feb. 

18,  1908.    Reliearing  Denied  April  14, 1908.) 

Prohibition— County  Coubt — Seueotion  of 
Depositabt  fob  County  Funds. 


Under  Rev.  St  1899,  c.  97,  (  6819,  as 
mnended  in  1901  (Laws  1901,  p.  101  [Ann.  St 
1906,  p.  3344]),  delegating  to  tne  coanty  courts 


the  power  and  duty  of  selecting  depositaries  for 
county  funds,  and  authorizing  them  to  reject  any 
and  all  bids  for  the  funds,  the  designation  of  the 
depositary  is  an  act  in  the  administration  of  the 
financial  affairs  of  the  county,  and  the  exercise 
of  a  ministerial  or  executive  function  which  can- 
not be  controlled  or  regulated  by  prohibition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Prohibition,  §§  20.  21.] 

Petition  by  the  state,  on  the  relation  of 
the  Bank  of  Crane,  for  a  writ  of  prohibition 
against  O.  E.  Hawkins  and  others,  as  Justices 
of  the  county  court  of  Stone  county.  Pre- 
liminary writ  prohibiting  defendants  from 
taking  further  action  In  the  matter  of  select- 
ing a  depositary  for  the  county  funds  dto- 
charged  and  cause  dismissed. 

Edw.  J.  White,  for  relator. 

BLAND,  P.  J.  In  response  to  a  notice  duly, 
given  by  the  coimty  clerk  of  Stone  county, 
under  the  provisions  or  section  6817,  art  6, 
c.  97,  entitled  "County  Depositary,"  Rev.  St. 
1890  (Ann.  St  1906,  p.  3344),  that  the  county 
court  of  said  county  would,  on  May  6,  1907, 
receive  sealed  bids  from  banking  institutions 
In  the  county  to  become  depositary  of  the 
fund  of  said  county,  the  Bank  of  Crane  sub- 
mitted a  proposal  offering  to  pay  5%  per  cent. 
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on  dally  balances ;  the  Farmers'  &  Merchants' 
Bank  submitted  a  proposal  to  pay  5Vi  i>er 
cent  on  dally  balances;  and  the  Bank  of 
Oalena  a  proposal  to  pay  6^  per  cent,  on 
dally  balances,,  Bach  of  these  bids  was  ac- 
c(Anpanled  by  a  check  exceeding  In  amount 
one-half  of  1  per  cent  of  the  county  revenue 
the  preceding  year  as  a  guarantee  of  the 
good  faith  of  the  bidder,  and  as  required  by 
section  6818  of  the  chapter.  The  Bank  of 
Crane  also  deposited  with  the  clerk  of  the 
county  court  Its  bond  In  the  sum  of  $50,000, 
conditioned  as  required  by  section  6820  of 
the  chapter  (page  334B),  which  bond  was  ex- 
«cuted  by  said  bank  and  signed  by  25  sure- 
ties who  owned  unincumbered  real  estate  In 
this  state  of  the  aggregate  value  of  $100,000. 
The  comity  court  opened  the  three  bids  on 
May  6th,  and  continued  the  award  until  May 
11th,  when  It  rejected  the  bid  of  the  Bank 
of  Crane  and  that  of  the  Farmers'  &  Mer- 
ehants'  Bank  and  selected  the  Bank  of  Ga- 
lena as  county  depositary  for  the  ensuing  two 
years.  On  May  13,  1907,  one  of  the  Judges 
of  this  court  in  vacation,  on  the  application 
of  the  Bank  of  Crane,  Issued  a  preliminary 
rule  prohibiting  the  defendant  Justices  of  the 
county  court  from  taking  any  farther  action 
In  the  matter  of  selecting  a  county  depositary) 
for  the  funds  of  said  Stone  county.  Defend- 
ants have  made  and  filed  their  return  to  the 
preliminary  rule,  setting  up  the  facts  above 
related,  and  also  the  following  additional 
facts:  That  the  Bank  of  Galena,  on  May 
14th,  and  before  the  service  of  the  prelim- 
inary rule  issued  herein,  compiled  with  sec- 
tion 6820,  supra,  by  filing  with  the  clerk  of 
the  counly  court  a  good  and  sufficient  bond 
as  county  depositary;  that  the  adjournment 
for  consideration  of  the  bid  from  May  6th 
to  May  11th  was  made  at  the  special  instance 
and  request  of  the  Bank  of  Crane,  and  copied 
into  their  return  the  following  entry  of  record 
made  by  the  county  court  on  May  11th,  to 
wit: 

"The  court  after  a  full  and  fair  Investiga- 
tion, and  being  fully  advised  In  the  premises, 
finds  that  the  county's  Interests  will  be  best 
subserved  by  a  rejection  of  the  Bank  of 
Crane's  proposal  for  the  following  reasons, 
to  wit:  First  The  Bank  of  Crane  having 
been  the  county  depositary  for  the  previous 
two  years,  the  court  finds  that  the  business 
of  the  depositary  in  the  matter  of  handling 
the  funds  has  not  been  conducted  in  a  man- 
ner satisfactory  with  the  county's  Interests, 
and  that  while  said  depositary  filed  a  bond 
Indemnifying  the  county,  the  court  deemed  it 
advisable  to  avoid  ezi>en8lve  litigation,  if 
such  emergency  should  arise  in  the  ensuing 
term,  by  selecting  a  depositary,  if  possible  to 
do  so,  of  such  character  as  will  transact  the 
business  in  a  satisfactory  manner.  Second. 
The  court  through  its  agent  Ia  U.  Crawford, 
for  the  purpose  of  enabling  the  said  Craw- 
ford to  chedc  up  and  audit  the  accounts  of 
the  county  treasurer,  requested  said  bank  to 


render  a  statement  of  moneys  on  hand  In  the 
depositary  at  the  close  of  business  on  the 
fifteenth  day  of  AprU,  1907.  Said  bank  re- 
ported the  amount  on  hand  at  that  time  as 
being  $14,336.45,  when  as  a  matter  of  fact 
there  was  $15,012.39.  It  Is  therefore  ordered 
and  adjudged  by  the  court  that  the  Bank  of 
Crane's  bid  be,  and  Is  hereby,  rejected:  It 
is  further  ordered  and  adjudged  by  the  court 
that  the  proposal  submitted  by  the  Farmers' 
&  Merchants'  Bank  be  and  it  Is  hereby,  re- 
jected. Whereas,  the  Bank  of  Galena  offered 
the  highest  and  best  bid,  it  is  ordered  and 
adjudged  by  the  court  that  said  bank  be  and 
It  is  hereby  selected  and  appointed  by  the 
court  as  such  depositary  for  the  ensuing  term 
of  two  years  from  the  dhte  of  the  approval  of 
such  bond  as  the  law  requires." 

It  is  asserted  by  the  relator  that  the  error 
In  the  balance  deposited  to  the  credit  of  the 
county  in  the  Bank  of  Crane,  on  April  15, 
1907,  was  due  to  an  error  in  the  drawing  of 
certain  checks  in  the  Individual  name  of 
the  treasurer  Instead  of  in  his  official  name. 
There  is 'no  allegation  in  the  return  that  the 
treasurer  was  found  short  in  his  accounts,  or 
that  the  Bank'  of  Crane  had  so  conducted  its 
business  as  depositary  as  to  involve,  or 
threaten  to  involve,  the  county  in  litigation. 
The  proceeding  is  In  prohibition  which  will 
not  lie,  unless  it  appears  from  the  facts  stat- 
ed in  the  return  that  the  county  court  ex- 
ceeded its  Jurisdiction  in  rejecting  the  bid  of 
the  Bank  of  Crane.  Relator's  contention  Is 
that  as  it  was  the  highest  and  best  bidder  the 
county  court  was  bound  to  accept  its  bid  and 
designate  It  as  depositary  of  the  county  fund 
for  the  ensuing  two  years;  to  the  contrary, 
defendants  contend  they  had  a  right  to  reject 
the  relator's  bid,  and  to  select  the  Bank  of 
Galena  as  county  d^ositary  if.  In  the  judg- 
ment of  the  county  court  It  was  to  the  best 
Interest  of  the  county  to  reject  the  highest 
bid  and  accept  a  lower  one.  These  opposing 
views  must  be  settled  by  a  construction  of 
section  6819  of  the  chapter,  as  amended  In 
1901  (Laws  1901.  p.  101  [Ann.  St  1906,  p. 
3344]).  As  amended,  the  first  clause  of 
the  section  reads  as  follows:  "It  shall 
be  the  duty  of  the  county  court  at  noon 
on  the  first  day  of  May  term  of  said  court  In 
1891  (1901),  and  every  two  years  thereafter, 
to  publicly  open  said  bids  and  cause  each  bid 
to  be  entered  upon  the  records  of  the  court 
and  to  select  as  the  depositary  of  the  county 
funds,  district  school  funds  and  capital  school 
funds  not  otherwise  invested  according  to 
law,  the  banking  corporation,  association  or 
individual  banker  ofTerlng  to  pay  to  said 
county  the  largest  rate  of  Interest  per  annum 
for  said  fund:  Provided,  that  the  court  shall 
have  the  right  to  reject  any  and  all  bids." 

Prior  to  1895,  the  Treasurer  of  the  State 
and  the  treasurers  of  many  of  the  counties 
of  the  state  derived  a  profit  from  the  state 
and  county  funds  by  receiving  Interest  there- 
on from  banking  corporations  In  which  they 
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dqMBited  aald  funds.  Section  17,  mrt  10^  of 
tbeConstitaUon  of  1875  (Ann.  St.  1906,  p.  293), 
declarea  tbe  making  of  profit  oat  of  state, 
-coonty,  city,  town,  or  school  district  money, 
or  the  nse  of  tt>e  same  for  any  pnrpose  not 
authorized  by  law,  by  any  public  officer,  to 
be  a  felony;  and  section  16,  of  the  same  ar- 
ticle, makes  provision  for  tbe  deposit  of  all 
state  moneys  at  Interest  for  the  benefit  of 
the  state.  In  pnrsuance  of  this  declared  policy 
•of  tbe  state,  the  Lieglslature  enacted  tbe  coun- 
ty depositary  law.  This  policy  prohibits  all 
forms  of  graft  by  public  officers  In  the  han- 
dling or  depositing  of  public  funds,  and  forbids 
all  favoritism  In  tbe  selection  of  banking  in- 
stitutions as  depositaries  of  said  funds.  Keep- 
ing this  policy  in  view,  the  county  depositary 
act  should  be  so  interpreted  as  to  effectuate 
tbe  purposes  the  Legislature  had  in  view  when 
enacting  it;  that  is,  that  the  county  should 
receive  the  benefit  of  the  highest  rate  of  in- 
terest obtainable  on  the  county  funds,  at  a 
minimum  risk  of  losing  said  funds,  or  any 
part  thereof.  This  would  not  be  accomplish- 
ed by  the  selection  of  a  depositary  of  doubt- 
ful solvency,  or  whose  business  methods  are 
not  consistent  with  safe  and  sound  rules  of 
banking.  Tbe  county  courts  are  by  law  made 
the  agents  of  the  counties  for  the  transaction 
of  all  county  business,  and  the  Legislature, 
in  Its  wisdom,  delegated  to  these  courts  the 
power  and  tbe  duty  of  selecting  depositaries 
for  the  funds  of  the  counties,  and  gave  them 
the  right  to  exercise,  not  arbitrary  power, 
but  a  sound  discretion  in  making  such  selec- 
tion, by  providing  that  they  might  reject  any 
and  all  bids  for  the  fund.  Without  this  pro- 
viso It  would  be  the  lmi)erative  duty  of  thcT 
'County  courts  to  designate  the  banking  institu- 
tion making  the  highest  bid  as  county  deposi- 
tary, and  to  award  to  it  the  funds,  on  the  exe- 
cution of  a  solvent  bond.  The  proviso  modifies 
tbe  Imperative  words  of  the  statute,  not  by 
leaving  it  to  tbe  discretion  of  the  county 
courts  to  select  or  refuse  to  select  a  deposi- 
tary at  all,  but  to  reject  any  bid  made  by  a 
banking  institution  whose  solvency  or  busi- 
ness methods  would.  In  the  opinion  of  the 
courts,  put  to  hazard  the  funds  of  the  coun- 
ty, or  Involve  it  in  litigation  in  respect  there- 
to. Under  the  statute,  the  designation  of  the 
depositary  is  an  act  in  the  administration  of 
the  financial  affairs  of  tbe  county,  and  tbe 
exercise  of  a  ministerial  or  executive  function 
conferred  upon  the  county  courts  by  the  Leg- 
islature. That  the  exercise  of  such  a  function 
cannot  t>e  controlled  or  regulated  by  prohi- 
bition is  the  well-settled  law  of  this  state. 
State  ex  rel.  West  et  al.  v.  Clark  Co.  Ct  et 
•L,  41  Mo.  44 ;  Yitt  v.  Owens  et  al.,  42  Mo. 
512;  Hockaday  et  al.  ▼.  Newsom,  48  Mo.  196; 
School  DM.  V.  Burrls,  84  Mo.  App.  654;  High 
on  Extraordinary  Legal  Remedies  (8d  Ed.) 
1660. 

Therefore  we  conclude  that  the  preliminary 
writ  sboold  be  discharged,  and  tbe  cause  dis. 
missed,  at  tlie  cost  of  tbe  petitioner.  It  la  so 
ordered.    AU  concur. 


EVANS  T.  CHICAOO,  B.  *  a  RT.  CO. 

(Kansas  City  Court  of  Appeals.     MissonrL 
April  6,  190a) 

1.  Railsoads— Station  Qbouhdb— DEracrrivK 
Sidewalks. 

Where  defendant  railroad  onDpany  kept 
and  maintained  a  sidewalk  on  its  right  of  way 
and  over  its  tracks  leading  t»  its  station,  and 
permitted  the  walk  to  become  defective,  bo  that 
plaintiff  was  injured  while  approaching  the  sta- 
tion to  assist  his  wife  in  boarding  one  of  defend- 
ant's trains  as  a  passenger,  the  railroad  com- 
pany was  liable. 

2.  Sahb— Defgctivk  Pbemises— Sidewalks. 

The  rule  that  an  abutting  property  owner 
U  not  liable  to  parties  injured  on  a  defective 
sidewallc  in  front  of  his  property  does  not  apply 
to  a  railroad,  where  it  maintains  a  station  and 
constructs  walks  on  the  grounds  for  the  ap- 
proach of  the  public. 

Appeal  from  Circuit  Court,  Macon  County; 
Nat  M.  Sbelton,  Judge. 

Action  by  Hector  Bvans  against  tbe  Chica- 
go, Burlington  A  Qulncy  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

O.  M.  Spencer  and  Quthrle  &  Franklin,  for 
appellant  Walter  O.  Ooodson,  for  respond- 
ent 

ELLISON,  J.  This  action  was  Instituted 
by  plaintiff  to  recover  damages  for  injuries 
received  by  falling  on  a  sidewalk  alleged  to 
have  been  maintained  by  defendant  as  an  ap- 
proach to  its  station.  No  demurrer  was  In- 
terposed, but  at  tbe  opening  of  the  trial  de- 
fendant objected  to  .any  evidence  being  re- 
ceived on  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  sustain  a  cause  of  ac- 
tion. The  trial  court  sustained  the  objection, 
and  plaintiff  took  a  nonsuit  with  leave.  Aft- 
erwards the  court  set  aside  the  nonsuit  &nd 
defendant  thereupon  appealed  to  this  court 

The  petition  alleged  "that  on  or  about  tbe 
29th  day  of  June,  1906,  he,  in  company  with 
one Gatsumeyer,  was  going  to  the  de- 
fendant's station  in  the  town  of  New  Cambria 
for  the  purpose  of  assisting  the  wife  of  this 
plaintiff  on  the  train  as  a  passenger;  that 
he  approached  said  defendant's  station  over 
and  TQton  the  defendant's  sidewalk  and  side- 
walk crossing,  kept  and  maintained  by  said 
defendant  over,  across,  and  upon  its  right  of 
way  and  tracks ;  that  by  reason  of  the  care- 
lessness and  negllgencie  of  the  defendant  in 
failing  to  keep  its  sidewalk  and  sidewalk 
crossing  in  safe  repair,  though  it  had  knowl- 
edge of  the  unsafe  condition  of  said  walk, 
and  tiad  been  repeatedly  notified  by  the  au- 
thorities of  the  town  of  New  Cambria  to  re- 
pair and  rebuild  said  sidewalk  and  sidewalk 
crossing,  plaintiff  was  tripped  by  some  loose 
boards  in  said  walk,  unknown  to  this  plain- 
tiff, and  thrown  violently  forward  onto  the 
tracks  of  the  defendant  sustaining  from  said 
fall"  great  bodily  Injury,  etc.  The  petition 
undoubtedly  stated  a  cause  of  action,  and 
the  trial  court  properly  set  aside  the  nonsuit. 
The  allegation  is  that  defendant  kept  and 
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maintained -a  sidewalk  upon  Its  right  of  way 
and  over  Its  tracks,  and  that  It  neglected  to 
keep  the  walk  In  repair  after  knowledge  of  Its 
unsafe  condition.  There  Is  a  class  of  cases 
in  this  state  which  state  the  law  to  be  that 
the  abutting  property  owner  is  not  liable  to 
parties  Injured  ou  defective  sidewalk  in  front 
of  his  property  (Baustlan  y.  Young,  152  Mo. 
817,  323,  53  S.'W.  021,  75  Am.  St  Rep.  462 ; 
Independence  v.  Ry.  Co.,  86  Mo.  App.  585); 
but  that  class  cannot  have  application  to  the 
case  of  one  who  maintains  a  public  place  and 
constructs  walks  on  his  grounds  for  the  ap- 
proach of  the  public.  In  the  latter  Instance 
the  owner  Is  liable.  Retan  ▼.  Railway  Ck>., 
04  Mich.  146,  53  N.  W.  1094. 
The  Judgment  is  affirmed.    All  concur. 


FOUDRT  ▼.  ST.  LOUIS,  I.  M.  &  S.  R.  CO. 

et  al. 
(St  Louis  Court  of  Appeals.    Missouri.    March 
17.  100&) 

1.  Mdnicipai.  Cobpobations— Use  of  Streets 
—Use  by  Railway— Rights  of  Abutting 

OWNBB. 

A  railway  company  acting  under  license 
from  the  proper  authority  may  lay  its  traclc 
along  the  established  gT&ie  of  a  public  street 
and  operate  trains  thereon  without  liability  to 
abuttinK  property  owners,  except  for  want  of 
reasonable  care  and  skill  in  doing  the  worlc,  for 
such  a  use  enhances  the  use  of  the  street  by 
the  public  for  travel  and  transportation,  the 
purpose  for  which  it  was  intended,  and  abutting 
owners  acquire  and  improve  their  property, 
knowing  tliat  a  railway  may  be  operated  along 
the  streetH,  and  are  not  entitled  to  damage  by 
reason  thereof. 

2.  Same— Rights  of  Abuttino  Owneb»— Ac- 
cess. 

A  railway  in  a  street  is  unlawful  if  it  pre- 
vents the  use  of  the  street  for  traffic  and  travel 
or  prevents  access  to  private  property,  since  ac- 
cess is  in  itself  a  property  right. 

5.  Same— Injunction. 

When  either  the  use  of  a  street  for  traffic 
and  travel  or  access  to  private  property  there- 
from is  obstructed  by  the  laying  and  operation 
of  a  proposed  railway  track,  an  injunction  will 
lie,  though,  perhaps,  injunctive  relief  might  be 
denied  in  some  cases  of  interference  with  the 
right  of  access,  in  which  case  the  aggrieved  par- 
ty would  be  remitted  to  an  action  for  damages. 
4.  Same  — Use  of  Street  —  Right  of  Dedi- 
cator. 

The  fact  that  a  defendant  railway  company 
purchased  the  ground  in  the  rear  of  plaintiff's 
lot.  and  made  a  street  of  it  gives  it  no  greater 
right  to  appropriate  the  street  or  impair  its 
usefulness  to  plaintiff  than  if  some  one  else  had 
dedicated  it. 

6.  Same— iNJUNcrroN— Evidence. 

Evidence  held  to  sustain  findings  that  cer- 
tain railroad  traclcs  and  improvements  in  a 
street  did  not  so  interfere  with  the  use  thereof 
by  the  public  or  of  access  to  plaintiff's  property 
as  to  entitle  plaintiff  to  an  injunction. 
6.  Same. 

In  determining  whether  a  railway  compa- 
ny's tracks  interfere  with  travel  and  traffic  on 
a  street  so  as  to  warrant  an  injunction,  the  pop- 
ulation and  business  volume  of  the  city,  prox- 
imity and  convenience  of  other  streets,  and  en- 
vironments should  be  considered,  and,  while  even 
a  considerable  hindrance  or  inconvenience  to 
travel  and  traffic  will  not  necessarily  make  the 


occupation  of  a  street  by  a  railway  company 
unlawful,  the  monopoly  of  the  street  by  the  com- 
pany need  not  go  to  the  extent  of  rendering 
passage  by  teams  and  vehicles  impossible,  and 
if  the  tracks  so  far  engross  a  street  that  the  pub- 
lic will  forego  the  use  of  it  rather  than  encounter 
the  danger  and  difficulty  of  using  it  injunction 
will  lie. 
7.  Same— CoNTBOLMNO  Qttestion. 

The    controlling   question    is   whether    the 
track  will  unreasonably  obstruct  the  street. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; F.  C.  Johnson,  Judge. 

Injunction  by  Alice  Foudry  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
road Company  and  others.  From  a  Judg- 
ment dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed  In  part 

This  plaintiff  asks  an  injunction  against 
the  defendants,  two  railroad  companies  and 
a  milling  company,  to  prevent  them  from 
maintaining  a  switch  in  a  public  street  In 
the  city  of  Aurora.  The  switch  was  put  In 
partly  to  connect  the  tracks  of  the  two  rail- 
way companies  and  partly  to  serve  the  mill- 
ing company,  which  was  made  defendant  on 
an  allegation  that  it  was  co-operating  in  the 
obstruction  of  the  street  Plaintiff  sues  not 
only  for  herself,  but  in  behalf  of  all  other 
persons  whose  property  will  be  affected  like 
hers  by  the  switch.  She  owns  a  lot  25  feet 
wide  and  100  feet  deep,  which  abuts  at  the 
rear  on  Commercial  street  where  the  switch 
track  was  laid.  The  front  of  her  lot  abuts 
on  Olive  street  south  of  Commercial  street. 
Her  residence  is  near  the  front,  and  at  the 
bank  end,  and  9  feet  from  the  proposed 
switch.  Is  a  bam.  Plaintiff's  property  is  lot 
10,  block  1,  In  Lindsee's  addition  to  the  city. 
The  west  boundary  of  this  block  Is  Harrison 
avenue,  and,  according  to  the  plat  which  has 
been  filed  with  the  abstract  the  east  bound- 
ary is  Adams  street;  but  this  street  is  not  re- 
ferred to  by  the  witnesses,  and  the  only  cross- 
streets  mentioned  in  the  testimony  as  east 
of  plaintiff's  lot  and  Intersecting  Olive  and 
Commercial  streets  are  Washington  and 
Thomas  avenues.  Commercial  street  never 
has  been  used  for  traffic  and  travel,  but  al- 
ways as  an  alley.  Olive  stre^  to  the  south  Is 
one  of  the  main  business  thoroughfares  of 
the  city;  and,  on  account  of  their  shallow- 
ness, no  buildings  front  on  the  rear  of  the 
lots  between  It  and  Commercial  street.  When 
plaintiff  bought  her  property,  there  was  nei- 
ther street  nor  aHey  In  the  rear,  but  that 
portion  of  what  Is  now  Commercial  street 
was  private  property  belonging  to  the  Llnd- 
see  estate.  At  that  time  Commercial  street, 
neither  as  shown  on  the  plat  of  the  city  nor 
as  opened,  extended  as  far  west  as  plalntifTs 
property.  Its  most  western  part  as  platted, 
lay  to  the  east  of  plalntllTs  lot,  and  even  this 
part  had  not  been  opened,  but  was  fenced 
with  barbed  wires  with  gates  in  them.  In 
1903  the  city  of  Aurora  granted  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany the  right  to  lay  Its  main  track,  and  one 
side  track,  along  Commercial  street    As  will 
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be  gathered  from  the  facts  already  stated, 
the  condition  of  said  street  was  then  as  fol*- 
lows:  The  part  of  it  which  had  been  opened 
was  used  as  an  a>ley  rather  than  as  a  street. 
The  terminus  of  the  part  opened  was  consid- 
erably to  the  east  of  plaintiff's  lot,  and  the 
part  which  never  had  been  opened,  but  was 
fenced,  ended  to  the  eastward  of  plaintiff's 
lot.  The  ground  in  the  rear  of  her  lot  was 
private  property.  The  street  was  thrown 
open  behind  her  lot  and  westward  to  the  city 
limits  by  said  railroad  company  baying  the 
ground  from  the  Llndsee  estate  and  dedi- 
cating It  as  a  street;  the  company  being 
granted,  as  said,  the  right  to  lay  its  main 
track  and  one  side  traclt  in  the  street  Aft- 
erward, in  1905,  the  Majestic  Milling  Com- 
pany purchased  a  strip  of  ground  on  the 
southwest  corner  of  Harrison  avenue  and 
Commercial  street  as  a  site  for  a  large  flour- 
ing milL  On  September  4,  1905,  the  Iron 
Mountain  Company  was  granted,  by  ordi- 
nance, the  right  to  lay  a  spur  track  south  of 
its  main  track  and  on  the  south  side  of  Com- 
mercial street  to  the  site  of  the  proposed 
mill.  At  the  same  time  the  St  Louis  &  San 
Francisco  Railway  Company  commenced  to 
extend  a  switch  track  from  the  west  to  con- 
oect  with  the  Iron  Mountain  Company's  spur 
track,  thereby  tmlting  the  main  lines  of  the 
two  railway  companies.  These  companies 
bad  been  ordered  by  the  Railroad  and  Ware- 
house Commission  of  the  State  to' construct 
and  maintain  a  connection  for  their  tracks  at 
■Aurora;  and  the  track  in  controversy  was  in- 
tended as  a  compliance  with  said  order,  as 
well  as  to  serve  the  milling  company.  This 
fact  is  pleaded  in  defense. 

The  facts  on  which  an  injunction  against 
the  MHiBtmction  of  the  switch  is  prayed  are 
that  the  Iron  Mountain  Company  had  already 
occupied  Commercial  street,  which  is  only 
50  feet  wide,  with  two  tracks,  and  the  three 
tracks  would  take  up  51  feet  of  ground,  or 
more  than  the  width  of  the  street,  and  would 
permanently  monopolize  the  entire  street,  to 
the  great  and  irreparable  injury  of  plaintifTs 
property.  The  substance  of  the  cause  of  ac- 
tion Is  that  the  street  would  be  appropriated 
for  the  use  of  the  railway  and  milling  com- 
panies to  such  an  extent  as  to  prevent  travel 
and  transportation  over  It,  and  deprive  plain- 
tiff of  access  to  the  rear  of  her  lot;  and  it  is 
insisted  any  ordinance  of  the  city  which  pur- 
ported to  license  such  a  use  of  the  street  is 
invalid.  Besides  the  defense  we  have  no- 
ticed, the  several  answers  filed  by  the  defend- 
ants justify  the  laying  of  the  track  under  an 
ordinance  validly  enacted  by  the  city  grant- 
ing the  Iron  Mountain  Company  permission 
to  toy  It  The  answers  deny  the  track  dam- 
ages the  property  of  plaintiff  or  prevents  ac- 
cess to  it  from  the  rear,  or  obstructs  public 
travel  oa  the  street  allege  the  street  was 
not  a  traveled  one,  and  had  not  been  since  its 
dedication,  that  it  never  had  been  prepared 
for  travel  until  the  construction  of  the  Iron 

i<»s.w.-e 


Mountain  Company's  tracks,  at  which  time 
said  company  made  the  use  of  the  street  for 
travel  practicable  by  grading  and  macada- 
mizing it  It  is  alleged  there  is  a  strip  nine 
feet  or  more  wide  on  the  south  side  of  the 
proposed  track  to  the  rear  of  plaintiff's  lot 
which  affords  ample  room  to  drive  a  team 
and  vehicle  to  her  barn;  that  the  Iron  Moun- 
tain Company  has  prepared  a  crossing  over 
the  tracks  oppo^te  her  barn  and  on  a  level 
with  the  rails;  that  said  crossing  is  compos- 
ed of  oak  planks,  and  makes  a  driveway  even 
with  the  top  of  the  track.  This  plat  will 
show  the  situation: 
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In  addition  to  the  plat  various  photographs 
are  contained  in  the  record  from  which  a 
clear  understanding  of  the  location  of  the 
switch,  with  reference  to  plaintifTs  property, 
can  be  obtained.  The  court  found  the  facts 
substantially  as  alleged  in  the  answers  of  the 
defendants,  and  found,  too,  the  property  of 
plaintiff,  and  all  other  property  on  Commer- 
cial street  had  been  enhanced  in  value  by  the 
construction  of  the  railroad  tracks  in  Com- 
mercial street;    that  the  two  railroad  corn- 


Digitized  by 


Google 


109  SOUTHWESTERN  RBPORTBB. 


(ICa 


panles  were  in  the  enjoyment  of  their  lawful 
rights  in  the  maintenance  and  operation  of 
their  tracks  on  the  street;  and  that  the  mill- 
ing company  had  built  its  mill  and  elevator 
on  the  switch,  thereby  acquiring  a  rested 
and  permanent  right  therein.  It  was  adjudg- 
ed the  bill  of  plaintiff  be  dismissed  and  de- 
fendants go  hence  without  day  and  recover 
their  costs.    Plaintiff  appealed. 

Though  some  testimony  was  given  by  plain- 
tiff regarding  the  noise  and  obstruction  caus- 
ed by  operating  trains  on  the  mill  switch,  no 
nuisance  arising  in  consequence  of  such  an- 
noyances Is  declared  on  as  ground,  for  relief 
In  the  petition,  which  proceeds  on  the  theory 
that  a  dty  highway  has  been  appropriated  to 
the  use  of  the  railway  and  milling  companies 
to  the  exclusion  of  the  general  public  from 
the  street  and  of  plaintiff  from  access  to  the 
rear  of  her  lot  It  is  alleged  these  two  vio- 
lations of  legal  right  will  result  from  laying 
three  tracks  in  the  street,  but  nothing  is  said 
about  the  effect  of  trains  on  the  use  of  the 
street  by  the  public  or  of  her  lot  by  plaintiff ; 
and,  in  truth,  what  testimony  there  is  in  the 
record  touching  these  points  tends  to  prove 
cars  win  not  be  permitted  to  stand  on  the 
new  switch,  because  it  must  be  kept  open  for 
the  transfer  of  cars  from  the  main  line  of 
one  railway  company  to  the  main  line  of  the 
other. 

H.  H.  BIoss,  for  appellant  Martin  Clardy 
and  Bdw.  J.  White,  for  respondents. 

OOODB,  3.  (after  stating  the  facts  as 
above).  The  rules  of  law  applicable  to  a  case 
of  this  kind  have  been  expounded  in  a  series 
of  decisions  extending  from  Lackland  v.  Rail- 
road, 31  Mo.  180,  to  DeOeofroy  v.  Railroad, 
179  Mo.  698,  79  S.  W.  386,  64  L.  R.  A.  959, 
101  Am.  St  Rep.  524.  According  to  those 
decisions,  a  railway  company,  acting  under  a 
license  from  the  proper  authority,  may  lay 
Its  track  along  the  established  grade  of  a  pub- 
lic street,  and  operate  trains  thereon,  with- 
out becoming  liable  in  damages  to  the  owners 
of  abutting  property,  unless  the  damage  Is 
occasioned  by  lack  of  reasonable  care  and 
«klll  in  doing  the  work.  The  theory  of  the 
courts  is  that  such  a  use  of  the  street  by  a 
railway  company,  instead  of  diverting  the 
thoroughfare  from  the  purpose  to  which  It 
was  dedicated,  realizes  said  purpose;  that 
is  to  say,  enhances  the  use  of  the  street  by 
the  public  as  a  place  for  travel  and  transpor- 
tation. From  this  theory  has  been  deduced 
the  conclusion  that  abutting  property  owners 
acquire  and  Improve  their  property  with 
knowledge  that  some  time  a  railroad  may  be 
operated  along  the  street  perchance  dimin- 
ishing the  value  and  enjoyment  of  their  prop- 
erty, and  hence  are  not  entitled  to  damages, 
as  they  would  be  if  the  street  was  devoted  to 
a  new  servitude  foreign  to  the  purpose  for 
which  It  was  dedicated.  Whatever  may  be 
thought  of  the  Justice  of  this  doctrine,  it  la 


established  law  In  Missouri,  but  Is  subject  to 
certain  qualifications;  and  of  these  two  are 
invoked  by  plaintiff  against  the  right  of  de- 
fendants to  maintain  the  track  in  controver- 
sy. A  railway  in  a  street  is  unlawful  if  it 
prevents  the  use  of  the  street  for  traffic  and 
travel  or  shuts  off  access  to  private  prop- 
erty. Sherlodt  v.  Railroad,  142  Mo.  172,  182, 
43  S.  W.  629,  64  Am.  St  Rep.  551.  In  decid- 
ing cases  like  this  one  the  point  of  difilculty 
arises  not  on  the  law,  but  on  the  facts,  and 
is  met  in  striving  to  ascertain  whether  the 
track  So  obstructs  the  street  as  to  hinder  the 
public  from  using  It  (Dubach  v.  Railroad,  89 
Mo.  482,  488,  1  S.  W.  86),  or  obstructs  the  ap- 
proach along  the  street  to  private  property 
more  than  Is  allowable;  such  access  being 
in  itself  a  property  right  (Oaus  &  Sons  Mfg. 
Co.  V.  Railroad,  118  Ma  306.  315,  20  S.  W. 
658,  18  L.  R.  A.  339,  35  Am.  St  Bep.  706). 
In  general,  when  either  of  these  wrongs  re- 
sults from  the  laying  and  operation  of  a  pro- 
posed track,  the  railway  company  may  be  en- 
joined, though,  perhaps,  a  case  of  interfer- 
ence with  the  right  of  access  to  an  abutting 
lot  might  occur  in  which,  on  a  consideration 
of  all  the  circumstances,  a  court  of  equity 
would  refuse  the  Injunction,  and  leave  the 
aggrieved  party  to  an  action  for  damages. 
As  the  proper  solution  of  this  controversy  de- 
p«ids  on  a  correct  conclusion  regarding  the 
effect  of  the  construction  of  the  new  track 
on  plaintiff's  approach  to  her  lot  from  the 
rear  and  on  the  public  use  of  the  street,  we 
have  attended  chiefly  to  the  evidence,  waiv- 
ing the  question  of  the  sufficiency  of  the  peti- 
tion, which  is  challenged  by  defendants. 
Ck>unsel  for  defendants  attach  much  impor- 
tance to  the  circumstance  that  the  Iron  Moun- 
tain Company  purchased  the  ground  in  the 
rear  of  plaintiff's  lot  and  made  a  street  of  it ; 
but  we  think  this  fact  affords  defendants  no 
greater  right  In  law  or  equity  to  appropriate 
the  street  after  its  dedication,  or  to  impair 
its  usefulness  to  plaintiff,  than  tbey  would 
have  If  some  one  else  had  dedicated  it  Hence 
we  reject  the  reasoning  by  which  counsel  for 
defendants  attempt  to  raise  an  equity  for 
their  clients  on  the  fact  that  one  of  them  gave 
the  street  to  the  city.  Though  there  is  some 
conflict  in  the  testimony,  in  the  main,  it  sup- 
ports the  finding  of  the  court  below  that  the 
plaintiff  is  not  deprived  by  the  trade  in  qttes- 
tlon  of  an  approach  to  her  lot,  nor  the  public 
ousted  from  such  a  use  of  the  street  as,  con- 
sidering the  character  of  the  Improvements 
along  it,  would  be  made  if  there  were  no 
tracks  on  It  It  appears  that  after  the  Iron 
Mountain  Company  laid  its  tracks,  it  graded 
and  macadamized  Commercial  street  aud  for 
the  first  time  made  it  fit  for  horses  and 
vehicles.  The  trial  court  found  the  improve- 
ments put  in  by  said  company  made  travel  on 
the  street  convenient  and  might  have  found 
they  made  It  possible.  As  to  the  facility  of 
approach  to  plaintiff's  lot,  it  appears  that,  be- 
fore the  Iron  Moontaln  Oompany  opened  the 
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street,  ihe  could  only  get  to  her  bam  by 
driTluc  across  private  lots  contiguous  to  hers. 
She  had  no  rear  access  then,  but  now  can 
drire  Into  Commercial  street  from  Harrison 
on  the  west;  and  thence  along  the  south 
side  of  Commercial  on  a  strip  9  feet  wide, 
lying  between  the  south  rail  of  the  new 
switch  and  her  bam.  Not  only  has  the  street 
been  graded  and  macadamized,  but  at  this 
point  a  crossing  composed  of  oak  boards 
12  feet  long  and  4  Inches  thick  has  been 
laid  by  the  Iron  Mountain  Company,  over 
which  plaintiff  can  drive.  Besides  the  strip 
south  of  the  switch,  she  can  use  the  open 
space  18  feet  wide  opposite  her  bam,  and 
widoilng  flrom  that  point  to  Harrison  street 
between  the  switch  and  the  main  track  of 
the  Iron  Mountain  Company.  It  is  true  a 
switch  stand  has  been  placed  in  this  space 
west  of  the  line  of  plaintiff's  lot,  but  the 
testimony  shows  there  is  ample  room  to  drive 
around  this  obstacle.  We  are  inclined  to  de- 
fer largely  to  the  findings  of  the  lower  court, 
as  a  perusal  of  the  record  has  yielded  an  im- 
pression they  are  correct  Therefore  we  ac- 
cept the  view  that  plaintiff's  access  to  the 
rear  of  her  lot  is  not  so  obstructed  by  the 
switch  as  to  entitle  her  to  an  Injunction 
against  its  construction. 

The  other  question  of  fact  relates  to  how 
much  travel  is  obstracted  by  the  railway 
tracks,  and,  in  examining  the  record  with 
reference  to  this  matter,  we  have  been  left 
In  uncertainty  as  to  which  of  the  three  tracks 
lie  In  Commercial  street  The  petition  says 
there  are  three  tracks  in  the  street  opposite 
plaintiffs  property ;  but  the  testimony  Is  un- 
equivocal that  one  of  these,  called  the  "pass- 
hig  track,"  the  north  one  of  the  three,  is  buUt 
Mtlrely  on  private  property,  and  not  in  the 
street,  and  the  civil  engineer  of  the  Iron 
Mountain  Company,  who  is  familiar  with  the 
situation  of  the  tracks,  swore  the  main  track 
was  also  on  private  property  at  a  point  op- 
posite plaintiff's  lot.  If  his  testimony  Is  true, 
and  we  have  found  none  directly  contradict- 
ing it  the  new  switch  Is  the  only  track  built 
In  Commercial  street  opposite  plalntifTs  lot. 
Whatever  the  truth  may  be  about  this  mat- 
ter, the  weight  of  evidence  conduces  to  prove 
the  laying  of  the  switch  will  not  exclude 
teams  and  vehicles.  We  conclude  from  the 
testimony  and  the  photographs  of  different 
parts  of  the  street  that  practically  the  only 
nse  made  of  it  heretofore  was  for  hauling, 
not  for  travel  In  vehicles.  Except  that  no 
buildings  face  it,  it  presents  the  usual  ap- 
pearance of  a  street  on  which  railway  tracks 
are  laid,  such  as  may  be  seen  around  freight 
depots  in  many  towns.  Wagons  can  be  driv- 
en over  it  to  and  from  the  depots  and  to 
the  rear  of  lots;  but  it  has  not  been  and 
will  not  l>e  used  for  general  driving.  When 
Kveral  trains  are  passing  at  the  same  time, 
a  team  might  be  delayed;  but  this  would 
occur  too  rarely  to  constitute  a  monopoly  of 
the  street  by  defendants  and  justify  an  in- 
junction.   Btren  is  laid  on  the  fact  tliat  there 


Is  a  ditch  or  excavation  In  the  street  to  the 
eastward  of  plalntifTs  property;  and  it  Is 
insisted  this  ditch  and  the  tracks  will  prac- 
tically prevent  travel.  Both  the  witnesses 
and  the  photographs  show  the  ditch  Is  shal- 
low. It  can  be  filled  easily,  and  whatever  ob- 
straction  It  offers  to  vehicles  relieved. 

No  precedent  we  have  found  attempts  to 
define  exactly  what  degree  of  hindrance  to 
travel  and  traffic  on  a  street  must  be  caused 
by  railway  tracks  to  amount  to  an  exclusion 
of  the  public  and  Justify  an  injunction.  The 
courts  declare  a  street  cannot  be  monopolized 
by  railway  companies,  or  its  primary  use  as 
a  thoroughfare  or  passageway  destroyed. 
But  what  measure  of  obstruction  will  bring 
a  particular  case  within  the  force  of  the  rule 
thus  expressed  is  nowhere  stated.  The  most 
that  can  be  done  in  a  given  case  is  to  con- 
sider the  impediment  offered  to  the  use  of 
the  street  by  the  track  in  controversy,  with 
reference  to  Impediments  held  to  be  permts- 
slbie  or  unlawful  in  precedents  wherein  la- 
Junctions  were  granted  or  refused.  As  said 
In  a  previous  decision,  comparisons  must  be 
tastltuted.  Morle  v.  Transit  Co.,  116  Mo. 
App.  12,  28,  91  8.  W.  962.  T^e  customary 
travel  and  traffic  over  the  street  In  question, 
the  population  and  volume  of  business  in 
the  city,  and  the  proximity  and  convenience 
of  other  streets  are  facts  to  be  considered. 
What  would  be  an  unreasonable  obstruction 
by  raUway  tracks  In  a  great  metropolis,  be- 
cause of  the  consequent  congestion  of  traffic, 
might  be  trivial  in  a  small  town,  or  a  track 
In  a  busy  street  might  be  an  intolerable  nui- 
sance when  It  would  occasion  but  slight  in- 
convenience in  another  quarter  of  the  town. 
The  environment  is  to  be  remembered.  An- 
noyances incident  to  railway  tracks  and 
trains  are  expected,  and  hence  are  more  pa- 
tiently tolerated,  on  streets  around  freight 
depots  and  in  districts  of  a  city  where  heavy 
traffic  Is  carried  on,  than  in  residence  dis- 
tricts. We  do  not  understand  that,  in  order 
for  tracks  in  a  public  street  to  amount  to  a 
monopoly  of  the  street  by  a  railway  com- 
pany and  an  exclusion  of  the  public  from  it, 
they  must  render  passage  by  teams  and  vehi- 
cles impossible ; '  and  neither  do  we  undef- 
stand  that  a  considerable  hindrance  to  travel 
and  traffic.  If  these  can  go  on,  though  with 
some  Inconvenience,  will  be  treaty  as  un- 
lawful in  every  Instance.  But  the  tracks 
must  not  so  far  engross  a  street  that  the  pub- 
lic will  forego  the  use  of  it  rather  than  en- 
counter the  danger  and  difficulty  of  using  It. 
Perhaps  the  matter  cannot  be  expressed  bet- 
ter than  by  saying,  as  was  said.  In  effect,  in 
Sherlock  v.  Railroad,  Knapp,  Stout  Co.  v. 
Railroad,  supra,  and  Lockwood  v.  Railroad, 
122  Mo.  86,  26  S.  W.  698,  24  I*  R.  A.  516, 
43  Am.  St  Rep.  S47,  that,  while  the  populace 
must  submit  to  reasonable  Inconvenience  from 
such  (ybstructlons,  th^  will  not  be  permitted 
to  go  to  the  extent  of  destroying  or  unreason- 
ably Interfering  with  the  street  aa  a  place 
of  locomotion.    On  the  whole^  tbef  ought  tft 
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enhance,  rather  than  lessen,  Its  usefulness 
as  such.  We  have  compared  the  facts  before 
US  with  those  In  the  cases  counsel  have  cited, 
and  think  the  court  below  observed  the  spirit 
and  principle  of  those  decisions  in  finding 
plaintiff  was  not  deprived  by  the  track  in 
question  of  access  to  her  lot,  or  the  easement 
of  the  public  In  Commercial  street  destroyed 
or  unreasonably  impaired.  The  decisions  we 
have  examined  besides  those  already  cited 
are  the  following,  to  which  the  reader  is  re- 
ferred for  light  on  the  general  question :  Por- 
ter T.  Railroad,  33  Mo.  128 ;  Rude  v.  St.  Louis, 
93  Mo.  408,  6  S.  W.  257;  Schopp  v.  St. 
Louis,  117  Mo.  181,  22  S.  W.  898,  20  I^  R.  A. 
783;  Spencer  y.  Railroad,  120  Mo.  154,  23  S. 
W.  126,  22  L.  R.  A.  668;  Christian  v.  St. 
Louis,  127  Mo.  109,  29  S.  W.  996;  Schulen- 
berg  V.  Railroad,  129  Mo.  455,  31  S.  W.  796 ; 
Corby  v.  Railroad  Co.,  150  Mo.  457,  52  S. 
W.  282;  Ruckert  v.  Railroad  Co.,  163  Mo. 
260,  63  S.  W.  814;  Nagel  V.  Railroad,  167 
Mo.  89,  66  S.  W.  1090;  Heer  D.  G.  Co.  v. 
Citizens'  Railway  Co.,  41  Mo.  App.  63.  We 
find  in  Tate  t.  Railroad,  64  Mo.  149,  and 
Sherlock  v.  Railroad,  supra,  remarks  that 
streets  cannot  be  used  for  sidetracks  and  the 
like  structures.  We  have  been  puzzled  to 
know  what  the  Supreme  Court  means  by 
these  observations;  for  in  other  cases  the 
right  to  construct  side  tracks  and  switches 
under  a  permission  from  the  municipality  has 
been  sustained.  Brown  v.  RaUroad,  supra. 
We  have  found  no  case  in' which  the  point 
in  decision  was  that  a  railroad  company  had 
no  right  to  lay  a  switchtrack  in  the  street 
merely  because  any  track  of  that  sort  would 
be  an  «inlawful  obstruction,  no  decision  in 
which  such  an  obstruction  was  held  to  be 
a  nuisance  per  se;  but  we  do  find  decisions 
treating  switches  in  a  street  as  lawful  when 
they  did  not  too  greatly  hinder  Its  use  by 
the  publia  This  point  had  not  been  made  or 
insisted  on,  and  really  there  Is  no  necessity 
for  alluding  to  It,  but  we  have  been  embar- 
rassed by  those  dicta.  Our  conclusion  Is  that 
the  essential  question  in  all  such  cases,  be  the 
track  a  main  line  or  a  switch,  is  whether  or 
not  it  will  unreasonably  obstruct  the  street. 
The  findings  of  fact  by  the  court  below 
were  unnecessarily  broad,  and  might  hereaft- 
er stand  in  the  way  of  an  action  by  plaintiff 
for  damages  founded  on  negligence  or  other 
dereliction  of  the  company.  It  was  enough 
to  hold  she  had  shown  no  case  for  injunctive 
relief  against  the  construction  and  operation 
of  the  proposed  switch,  and  to  dismiss  her 
bin  and  give  final  judgment  for  defendants. 
To  this  extent  the  judgment  is  aflBrmed.  Ail 
concur. 


JENNINGS  et  al.  v.  ROBERTS> 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  6,  1908.) 

t.  Paymjent—Application— Rights  of  Pas- 
ties. 

Where    a    debtor   gives   his   creditor    two 
checks  bearing,  respectively,  the  words  "predit 


on  note"  and  "on  note,"  they  must  be  credited 
on  some  note  held  by  the  creditor  against  th*- 
debtor. 

[Bd.  Note.— For  cases  in  point,  see  Coit.  Dig. 
vol.  39,  Payment,  {{  99-103.] 

2.  Bills   aud    Notes— AoTioirs—BnBDKN   or 

Pkoob^-Patment. 

A  defendant  pleading  payment  in  an  ac- 
tion on  a  note  tias  the  burden  of  establishing 
such  fact. 

I'm.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  BUls  and  Notes,  U  1695-1687.] 

8.  WlTNESSKS  —  COKPKTENOT— TBAR8ACTI0R» 

WITH  Decedent. 

In  an  action  on  a  note  by  the  heirs  of  the 
payee,  the  defendant  could  not  testify  as  to  pay- 
ments made  to  the  deceased. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  681.] 

Appeal  from  Circuit  Court,  Boone  County;. 

E.  W.  Hinton,  Special  Judge. 

Action  by  W.  W.  Jennings  and  others- 
against  L.  F.  Roberts.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

P.  H.  Cullen,  for  appellant   Arthur  Bruton, 

F.  G.  Harris,  and  H.  S.  Booth,  for  respondents. 

ELLISON,  J.  Plaintiffs  are  the  heirs  of 
W.  R.  Jennings,  deceased,  and  as  such  are  th» 
owners  of  the  note  in  suit,  which  was  exe- 
cuted to  Jennings  by  the  defendant  The  judg- 
ment In  the  trial  court  was  for  the  plaintiffs. 
The  case  was  tried  without  a  jury. 

The  defense  is  a  plea  of  payment  There 
are  two  credits  claimed  by  defendant  whlcli 
are  not  indorsed  on  the  note.  If  they  are  al- 
lowed, the  note  has  been  paid.  If  dlsallowed,^ 
the  judgment  must  stand.  The  two  disputed 
payments  are  each  claimed  to  have  been  made 
by  a  check  on  a  bank  at  Centralla,  one  on 
October  16,  1899,  for  $41.60,  and  the  other  on. 
June  26,  1900,  for  $73.75.  The  first  of  these 
checks  had  written  on  the  face  the  words, 
"Credit  on  note,"  the  second,  the  words,  "On. 
note."  There  was  evidence  having  some  tend- 
ency to  show  tliat  those  words  were  not  writ- 
ten there  when  the  checks  were  signed,  but 
the  trial  court  declared  in  an  instruction  that 
it  was  not  sufficient  to  justify  a  finding  that 
they  were  not  written  before  the  delivery  of 
the  checks.  The  trial  court  further  declared 
that  it  became  the  duty  of  the  deceased  Jen- 
nings to  credit  the  amount  of  the  checks  whea 
paid  by  the  bank  on  some  note  which  he  may 
have  held  against  defendant  The  evidence- 
justified  the  court  in  the  first  declaration,  aud 
the  law  justified  the  second  If  the  defendant 
owed  the  deceased  but  the  one  note  when  the- 
checks  were  given,  then  they  must  be  taken 
as  payments  on  tliat  note,  imless  there  is  a 
showing  to  the  contrary.  Masser  t.  Bowen,. 
29  Pa.  128,  72  Am.  Dec.  619;  Griswold  v. 
I^anibert  88  Me.  534,  36  Atl.  1046.  This  view 
Is  stated  by  GUI,  J.,  in  Trumbo  t.  Floumoy, 
77  Mo.  App.  324. 

So  the  question  presents  itself  as  a  matter 
of  evidence.  The  case  shows  ttiat  defendant 
made  the  two  payments  in  dispute  on  a  BotCr 
and,  judging  from  the  declarations  of  law, 
the  trial  court  so  found.    But  did  ba  mak» 
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-sncb  pajments  on  the  note  In  controTersy? 
Plaintiffs,  as  heirs  of  the  deceased  payee,  bad 
possession  of  the  note,  and  these  credits  of 
payment  claimed  to  have  been  made  by  the 
<Uieck8  were  not  upon  It.  In  such  case  the 
burden  was  on  the  defendant  to  prove  that 
they  were  paid  on  It  It  will  not  do  to  leave 
It  problematical  whether  they  were.  The  evl- 
-dence  must  establish  It  to  the  satisfaction  of 
the  Jury,  or  the  court  sitting  as  a  Jury,  as  a 
fact.  Bitter  v.  Schenk,  101  III.  387;  Carver 
T.  Forry,  158  Ind.  76,  62  N.  B.  697;  Hilton  v. 
Smith,  5  Gray  (Mass.)  400.  The  defendant 
bimself  could  not  testify.  We  have  given 
careful  security  to  the  other  evidence  intro- 
.  duced  by  defendant,  and  find  that  it  is  not  of 
such  character  as  would  Justify  us  In  over- 
turning the  conclusion  of  the  trial  court  who 
bad  the  witnesses  before  him. 

The  action  of  the  court  in  giving  and  re- 
fusing declarations  of  law  was  proper.  The 
judgment  must  be  affirmed.    All  concur. 


DANIELS  v.  ST.  LOUIS  &  S.  F.  R.  CO. 

<St.  Louis  Court  of  Appeals.    Missouri.    March 

81,  1908.) 

Justices  or  thx  Pbao— JoBiSDicnoit— Tbs- 

BITORIAI.  Extent. 

A  justice  has  no  Jurisdiction  of  an  action 
fbr  idUmg  stock,  where  the  evidence  fails  to 
show  in  what  township  the  accident  occurred. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  31,  Justices  of  the  Peace,  {  146.] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

Action  by  James  Daniels  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff  In  the  circuit 
court  on  appeal  from  Justice  court,  defend- 
ant appeala    Reversed  and  remanded. 

6O0DE,  J.  In  this  case,  instituted  before 
a  Justice  of  the  peace  for  double  damages  for 
the  kining  of  a  steer,  tbe  record  contains  no 
evidence  to  prove  the  animal  was  killed  in 
the  township  where  the  suit  was  brought  or 
in  an  adjoining  one.  The  township  of  the 
-casualty  was  not  proved;  and  for  this  reason 
the  Judgment  must  be  reversed,  and  the 
-cause  remanded.  Backenatoe  v.  Railroad,  86 
Ho.  462.    All  concur. 


MUNICIPAL  SECURITIES   CORPORA- 
TION V.  GATES. 

{Kansas  City,  Court  of  Api>eals.    Missouri. 
March  2,  1908) 

1.  MUNICIPAI,   COBPOBATIONS  —  SIDEWALKS  — 

Location — Validitt  or  Obdinance. 

Under  Kansas  City  Charter,  art.  9.  8  2, 
providini;  for  the  construction  of  sidewalks  to 
■Dcb  extent  of  such  dimension!),  and  in  such 
manner  and  under  such  regulations  as  may  be 
provided  by  ordinance,  an  ordinance  providing 
for  the  construction  of  5-foot  sidewalks  In  spa- 
ces 18  feet  wide,  and  delegatinf;  to  the  ensineer 
the  duty  of  locating  them,  is  invalid,  defeating 


tax  bills  issued  for  the  improvement,  the  loca- 
tion of  a  sidewalk  within  a  space  wider  than  the 
walk  not  being  a  mere  matter  of  detail. 
2.  Sakb— Spboiai.  Ikpbovkicents— iBBXauULB 
Pboceediros— £2ffect  of  Benefits. 

That  property  has  been  benefited  by  a  spe- 
cial improvement  will  not  render  the  owner  lia- 
ble on  a  tax  bill  therefor,  if  the  proceedings  are 
illegal. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty;   James  H.  Slover,  Judge. 

Suit  by  the  Municipal  Securities  Corpora- 
tion against  Jemuel  C.  Gates.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

William  R.  James,  for  appellant  Henry 
N.  Ess,  for  respondent. 

BROADDUS,  P.  J.  This  is  a  suit  In  four 
counts  to  enforce  the  Hen  of  four  special 
tax  bills  Issued  by  Kansas  City  to  pay  for 
constructing  sidewalks  In  front  of  certain 
lots  owned  by  defendant  These  tax  bills 
were  Issued  August  24>  1899,  and  aggregate. 
Without  interest  the  sum  of  fl,039.63.  A 
Jury  was  waived,  and  the  cause  tried  before 
the  court  upon  an  agreed  statement  of  facts. 
The  Judgment  was  for  the  defendant  from 
which  plaintiff  appealed. 

The  sidewalk  space  on  each  side  of  th« 
street  was  18  feet  The  ordinance  provided 
for  the  construction  of  sidewalks  5  feet  wide 
within  this  space,  the  distance  from  the 
outer  line  to  the  curb  to  be  determined  by 
the  engineer.  The  contract  also  Is  to  the 
same  effect  There  are  no  questions  raised 
as  to  the  qtiallty  of  the  work. 

The  defendant  contends  that  the  ordinance 
under  which  the  work  was  done  was  invalid, 
because  It  delegated  to  the  engineer  the  duty 
of  locating  the  walks. 

Section  2,  art  9,  Charter  of  Kansas  City, 
provides  for  the  construction  of  sidewalks 
"within  the  city,  at  such  times,  and  to  such 
extent  of  such  dimensions  and  of  such  ma- 
terials, and  In  such  manner  and  under  such 
regulations  as  may  be  provided  by  ordinance, 
and  to  pay  therefor  ♦  ♦  ♦  by  Issuing  spe- 
cial tax  bills  as  herein  mentioned.    •    •    •  » 

The  argument  of  the  plaintiff  Is  that  tbe 
location  of  the  sidewalk  within  the  13-foot 
space  was  a  mere  matter  of  detail,  and  not 
necessary  to  be  specified  In  the  ordinance. 

It  is  held:  "Where  the  charter  of  a  city 
requires  that  the  size  of  a  sewer  to  be  con- 
structed be  prescribed  by  ordinance,  but  con- 
tains no  such  requirements  as  to  inlet,  man- 
holes, etc.,  nor  tbe  material  to  be  used  in  their 
construction,  the  latter  are  mere  appendages, 
and  may  be  regarded  as  matters  of  detail  not 
necessary  to  be  specified  In  the  ordinances. 
City  of  St  Joseph,  to  Use  of  Gibson,  v.  Owen, 
110  Mo.  445,  19  S.  W.  713.  Every  material 
requirement  of  the  charter  was  compiled 
with  in  that  Instance  under  the  provisions 
of  the  ordinance  under  which  tbe  work  was 
done.  Where  the  city  charter  required  sew- 
ers to  be  of  such  dimensions  mentioned,  etc., 
as  shall  |;>q  prescribed  by  ordinance,  a  tax 
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blU  was  held  not  to  be  void  "because  the 
ordinance  did  not  specUy  the  thickness  of 
the  sewer  pipes,  where  the  form  of  contract 
•B  which  the  bidding  was  baaed  and  which 
was  entered  into  specified  the  thickness,  auQd 
It  had  been  the  uniform  custom  for  years 
to  use  but  one  character  of  pipe;  there  be- 
ing BO  pretense  that  the  contractor  used 
aa  loferior  quality."  Dickey  t.  Porter,  203 
Mo.  1,  101  S.  W.  S86.  In  the  case  under 
consideration  not  only  the  ordinance  but 
the  contract  also  falls  to  definitely  locate 
the  sidewalk  to  l>e  constructed,  and  there 
was  no  proof  showing  that  there  was  any 
particular  rule  which  Should  be  followed  in 
such  cases. 

In  Sheehan  t.  Gleeson,  46  Mo.  100, ,  the 
question  was  not  one  of  omission  on  the  part 
of  the  city  council  to  prescribe  by  ordinance 
tiie  materials  for  the  curbing  or  the  manner 
of  doing  the  work,  but  it  was  a  question 
whether  the  ordinance  was  as  definite  and 
q)eclfic  as  to  those  matters  as  required  by 
the  proTlsions  of  the  charter. 

In  City  of  Excelsior  Springs  r.  Ettenson, 
120  Mo.  App.  215,  96  S.  W.  701,  it  was  held 
that  the  tax  bills  for  the  curbing  were  good, 
although  not  located  by  ordinance,  because 
It  was  shown  that  its  location  could  not 
be  determined  until  the  width  of  the  road- 
way was  determined.  The  case  is  wholly 
unlike  this  one. 

In  Haag  v.  Ward,  186  Mo.  325,  85  S.  W. 
891,  a  case  where  the  city  council  delegated 
irlthout  authority  to  the  city  engineer  cer- 
tain powers,  but  the  court  held  that,  if  the 
section  of  the  ordinance  by  which  such  power 
was  delegated  to  the  engineer  was  separable 
from  the  rest  of  the  ordinance,  it  might . 
be  omitted  therefrom,  and  the  balance  would 
be  complete  for  authority  to  construct  a  side- 
walk, and  that  a  tax  bill  issued  for  the 
construction  of  a  sidewalk,  which  contained 
nothing  on  its  face  to  show  that  it  Included 
any  cost  of  construction  under  the  delegated 
authority  to  the  engineer,  it  would  not  be 
luTalid. 

In  a  recent  case  decided  by  this  court 
it  is  held  that  an  ordinance  which  left  to 
the  city  engineer  to  say  where  within  the 
sidewalk  space  the  sidewalk  should  be  lo- 
cated was  a  delegation  of  legislative  function 
of  the  city  council,  "or  otherwise  it  Is  too 
Indefinite  to  fix  location."  The  tax  bills 
were  held  to  be  void.  Ramsey  v.  Field,  115 
Mo.  App.  620,  02  S.  W.  350.  The  decision 
is  conclusiTe  of  the  question  under  discus- 
sion. The  same  principle  Is  announced  in 
Ruggles  et  al.  t.  Coller  et  al.,  43  Mo.  353; 
City  of  Excelsior  Springs  v. -Ettenson,  supra. 

In  our  opinion  the  location  of  a  sidewalk 
;  within  the  sidewalk  space,  when  such  space 
is  greater  than  the  width  of  the  walk,  is  not 
a  mere  matter  of  detail,  but  often  of  great 
importance.  This  Is  so  evident  that  it  is 
not  necessary  to  supply  Instances. 

In  construing  proceedings  in  Invltum  the 
law   authorizing   them   should   be   at  least 


substantially  followed.  The  reason  for  it 
in  cases  of  this  Idsd  is  that  the  taxpayer 
having  no  voice  in  the  matter,  he  ought  not 
to  be  held  liable,  unless  the  law  of  the  case 
has  been  in  ail  respects  substantially  follow- 
ed. The  law  regulating  such  matter,  having 
been  carefuly  framed  with  the  view  of  pro- 
tecting the  citizen  who  is  bound  by  the  re- 
sult, must  be  obeyed,  otherwise  the  will  of 
the  Legislature  will  be  thwarted  and  the 
citizens  oppressed.  It  would  be  an  unprofit- 
able task  to  undertake  a  review  of  the 
numberless  instances  in  which  the  courts  of 
the  land  have  with  great  unanimity  enforced 
the  rule  to  be  followed  in  such  cases. 

And  it  is  not  a  question  whether  the  tax-- 
payer's  property  has  been  injured  or  bene- 
fited, so  far  as  he  Is  to  be  bound  by  the 
proceedings,  but  whether  he  has  been  taxed 
according  to  law.  If  the  course  pointed  out 
by  the  law  is  not  pursued,  he  has  been  in- 
jured In  his  rights  in  l>eing  deprived  of  that 
protection  which,  was  among  Its  purposes 
to  afford.  It  will  not  do  to  say,  because  the 
property  owner  has  been  l>enefited  by  the  Im- 
provement, that  he  should  pay  for  it,  whether 
the  law  has  been  compiled  with  or  not  This 
would  be  to  invoke  the  spirit  of  expediency, 
to  which  a  court  of  justice  should  never 
resort 

We  believe  the  judgment  of  the  trial  court 
was  right    AfiSrmed.    All  concur. 


BLAOE  T.  METROPOLITAN  ST.  BT.  00. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  lOOa) 

1.  Cabbiebb— Injuries  to  Passenger— Street 
Railboads  —  Opebatior  or  Cabs  —  Negli- 
OERCE— Evidence. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  the  premature  starting  of  a  car 
from  which  he  was  endeavoring  to  alight,  evi- 
dence held  to  warrant  a  finding  that  defendant 
was  operating  the  car  and  was  negligent  in  pre- 
maturely starting  the  same  at  the  time  of  the 
injury. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  0,  Carriers,  H  1307-1314.] 

2.  Same— iRSTBucTioNS. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  the  alleged  premature  starting  of 
the  car,  the  jury  were  properly  cliarged  that 
in  order  to  nnd  for  plaintifF,  tliey  must  find 
that  she  was  a  passenger,  that  the  car  stopped 
to  allow  passengers  to  alight  and  that  while 
she  was  alighting  defendant's  agents  in  charge 
of  the  car  started  it  forward,  without  giving  her 
warning  or  reasonable  time  to  alight  therefrom, 
and  that  by  reason  thereof  plaintiff,  while  acting 
with  proper  care,  was  tuown  down  and  in- 
jured. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Wm.  B.  Teasdale,  Judge. 

Action  by  Violet  Black  against  the  Metro- 
politan Street  Railway  Company.  Judg- 
ment for  plalntltt,  and  defendant  appeeia 
Affirmed. 

John  H.  Lucas,  for  api>ellant  Bird  tc  Pope, 
for  respondent 
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BROADDUS.  P.  J.  The  plalntUTs  salt  Is 
to  recover  for  Injuries  to  her  person  claimed 
to  have  been  received  while  a  passenger  on 
defendant's  car  on  the  28th  of  January,  190S. 
That  part  of  the  petition  setting  out  the 
came  of  her  injury  is  as  follows:  "That  on 
or  about  January  28,  1905,  at  about  this  hour 
of  620  o'clock  a.  m.  of  said  day,  plalntlS 
was  a  passenger  on  an  electric  car  of  said 
defendant  bound  or  going  toward  Kansas 
City,  Mo.,  and,  when  said  car  came  to  a  stop 
for  West  Twenty-Fourth  street,  plaintiff  pro- 
ceeded to  alight  therefrom,  and  while  plaintiff 
was  In  the  act  of  alighting  from  said  car  said 
car  was  carelessly  and  negligently  started, 
moved  or  run  forward  by  said  defendant  and 
its  agents,  servants,  and  employes  in  charge 
of  said  car,  whose  names  are  to  the  plaintiff 
unknown,  and  before  plalntlfl  had  aHghted 
from  said  car,  and  without  giving  plaintiff 
any  Teaming,  although  said  defendant  and 
its  agents,  servants,  and  employes  knew,  or 
by  the  exercise  of  reasonable  care  should 
have  known,  that  plalntltT  was  in  the  act  of 
alighting  from  said  car,  and  plaintiff,  by  rea- 
son tbereof,  was  hurled  and  thrown  froin 
said  car.  •  •  • "  The  Judgment  was  for 
plaintiff  In  the  sum  of  $1,000,  from  which 
defendant  appealed. 

At  tbe  close  of  all  the  evidoice  the  defend- 
ant asked  the  court  to  direct  the  Jury  to 
return  a  verdict  for  tbe  defendant  This  re- 
quest the  court  denied.  The  defendant  as- 
signs as  error  the  action  of  the  court  in  re- 
fusing the  peremptory  instructions  asked. 
The  reason  given  why  the  Instructions  should 
have  been  given  are  two:  First,  because  it 
was  not  shown  that  defendant  had  any  con- 
nection whatever  with  the  southwest  boule- 
vard electric  Hne,  or  with  the  car  upon  which 
plaintiff  was  a  passenger;  second,  because 
there  was  no  evidence  that  at  the  time  the 
car  stopped  plaintiff  was  In  the  act  of  alight- 
ing therefrom.  As  to  the  first  proposition  the 
evidence  was  to  tbe  following  effect.  Plain- 
tiff was  asked:  "Q.  You  took  what  they  call 
a  'Southwest  Boulevard  car"?  A.  Yes,  sir; 
took  the  Rosedale  car,  and  then  changed  on 
Twenty-Fourth.  Q.  Of  the  Metropolitan 
Street  Railway?  A.  Of  the  Metropolitan 
Street  Railway."  Albert  R.  Straight,  who 
was  the  conductor  on  the  car  at  the  time  the 
plaintift  was  hurt,  testified  In  the  case.  He 
was  asked:  "Q.  Did  you  ever  work  for  the 
street  car  company?  A.  Yes,  sir.  Q.  Was 
you  working  for  them  on  the  28th  day  of 
January.  19057  A.  Yes,  sir.  Q.  In  what 
capacity  was  you  working  for  them?  A. 
Conductor."  We  think  the  evidence  stated, 
and  there  was  other  of  a  similar  character, 
tended  to  show  that  defendant  was  operating 
tlie  car  at  the  time  plaintiff  was  injured.  If 
tbe  defendant  was  not  connected  with  the 
operation  of  tbe  line  in  question,  that  was  a 
sufficient  defense,  and  it  was  not  necessary 
for  it  to  go  to  the  t/ouble  and  expense  to  de- 
fend against  the  charge  of  negligence.  Had 
d^endant  in  good  faith  made  the  statement 


to  the  court  in  the  beginning  that  it  was  not 
connected  with  the  operation  of  the  car  in 
question,  we  suppose  that  the  plaintiff  would 
not  have  proceeded  further  with  the  case  un- 
til that  question  was  settled,  and  the  court 
would  have  suggested  that  the  case  proceed 
no  further  if  the  statement  appeared  to  be 
true.  We  do  not  understand  the  defendant 
even  at  this  late  day  to  urge  upon  the  court 
as  a  reason  for  setting  aside  the  Judgment 
that  it  was  against  the  wrong  party. 

But,  aside  from  all  that  has  been  said,  de- 
fendant in  instruction  7,  given  at  its  request, 
in  effect  acknowledged  that  Its  servants  were 
operating  the  car  at  the  time  plaintiff  was 
injured.  It  reads  as  follows:  "If  the  Jury 
believe  from  the  evidence  that  at  the  time 
and  place  mentioned  both  parties,  the  plain- 
tiff and  defendant's  servants,  were  guilty  of 
concurrent  negligent  acts  or  conduct,  which 
directly  contributed  to  plalntifTs  injuries, 
then  tbe  plaintiff  cannot  recover,  and  the 
Jury  must  return  a  verdict  for  defendant" 
In  view  of  tills  admission,  we  presume  the 
defendant  will  no  longer  insist  that  it  was 
not  operating  tbe  car  in  question  at  tbe 
time  mentioned. 

The  second  ground,  that  there  was  no  evi- 
dence to  support  tbe  verdict,  we  believe  is 
also  without  merit. 

In  short,  plaintiff  testified  that  she  was  on 
the  platform  ready  to  step  off,  and  was  in 
the  act  of  doing  so,  when  the  car  started  sud- 
denly, and  she  was  thrown  down.  The  plain- 
tiff was  greatly  worried  by  the  cross-exami- 
nation of  defendant's  counsel,  and  at  times 
contradicted  some  of  her  own  statements,  but 
in  the  main  she  was  consistent  In  her  evi- 
dence that  the  car  stopped  at  Twenty-Fourth 
street,  and  that  while  she  was  in  tbe  act  of 
getting  off  tbe  car  started,  and  slie  fen  to 
the  street. 

Instruction  numbered  1,  given  in  behalf  of 
plaintiff,  la  claimed  to  be  erroneous  and  prej- 
udicial. The  specific  grounds  assigned  are 
that  there  was  no  evidence  upon  which  to 
base  it,  and  that  its  effect  was  to  declare 
that  the  starting  of  the  car  was  conclusive 
evidence  of  negligence.  The  first  objection  is 
answered  already.  As  to  the  second  objec- 
tion, we  think  defendant  has  misconceived 
the  scope  of  the  Instruction.  It  requires  the 
existence  of  other  facts  before  the  defendant 
would  be  liable  for  plaintiffs  Injury,  viz., 
that  plaintiff  was  a  passenger;  that  the  car 
stopped  at  TVenty-Fourth  street  for  the  pur- 
pose of  allowing  passengers  to  alight;  that 
while  plaintiff  was  proceeding  to  alight  de- 
fendant's agents  in  charge  of  the  car  started 
it  forward  without  giving  her  warning  or 
reasonable  time  to  alight  therefrom;  that  by 
reason  thereof  plaintiff  was  thrown  down 
and  injured;  and  that  plaintiff  herself  was 
acting  with  proper  care.  It  seems  to  us  that 
the  instructions  contain  about  all  that  was 
necessary  to  render  defendant  liable.  We 
have  failed  to  detect  the  slightest  error  In 
the  trial. 

Affirmed.    All  concur. 
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WARRDN  T.  FARMERS'  MUT.  FIRE  INS. 

CO. 
<St.  Louis  Gonrt  of  Appeals.    MissourL    March 
31,  1908.)      . 

Insubarce — Death  op  Stock  bt  Liohtrirq 
—Action  on  Policy— Evidence. 

In  an  action  on  a  policy  of  insurance  to 
recover  for  the  loss  of  a  mule  alleged  to  have 
been  killed  by  lightning,  evidence  examined  and 
held  not  sufficient  to  show  that  the  mule  was 
killed  in  the  manner  alleged. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; Jno.  T.  Moore,  Judge. 

Action  by  W.  R.  Warren  against  the  Farm- 
ers' Mutual  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Sullivan  &  Barrett,  for  appellant  O.  Purd. 
Hays  and  J.  C.  West,  for  respondent 

GOODB,  J.  This  plaintiff  recovered  a  Judg- 
ment for  $37.60  for  a  mule  colt  alleged  to 
have  been  killed  by  lightning.  Defendant  had 
Issued  to  plaintiff  an  insurance  policy  which 
would  cover  such  a  loss,  but  the  judgment 
must  be  reversed  because  there  is  no  evidence 
whatever  in  the  record  that  the  mule  was 
killed  by  lightning.  It  was  only  four  days 
old  when  found  dead.  The  evidence  regard- 
ing Its  death  as  given  by  plaintiff  and  another 
witness  Is  that  the  colt  was  seen  in  the  pas- 
ture about  9  o'clock  In  the  morning  apparent- 
ly well,  and  at  6  o'clock  the  following  morn- 
ing was  found  dead,  lying  in  the  edge  of  a 
shallow  stream  about  8  or  10  feet  from  a 
wire  fence.  A  storm  had  raged  durhig  the 
night  accompanied  by  thunder  and  lightning; 
but  there  were  no  signs  either  on  the  body  of 
the  mule  or  in  its  vicinity  that  lightning  had 
struck  it.  Its  body  was  not  burnt  abraded,  or 
the  skin  broken  in  any  way.  At  least  those 
who  saw  it  detected  nothing  of  the  kind. 
The  testimony  of  various  experts  goes  to 
prove  colts  under  10  days  old  are  delicate  and 
very  subject  to  death  from  natural  causes. 
To  conclude  the  colt  was  killed  by  lightning 
would  be  a  pure  conjecture,  unsupported  by 
any  proof  whatever,  except  that  it  was  found 
dead  after  a  thunderstorm.  It  lay  10  feet 
from  a  wire  fence  when  found,  but  no  sign 
was  seen  of  lightning  having  struck  the  fence. 

The  Judgment  Is  without  evidence  to  sup- 
port it  and  must  be  reversed.  Uhrlch  v. 
Osbom,  106  Mo.  App.  492,  81  S.  W.  228; 
Long  y.  Moon,  107  Mo.  884,  17  S.  W.  810.  It 
i»  so  ordered.    All  concur. 


ATKINS  BROS.  CO.  v.  LANDA. 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  6.  1908.) 

J.  Justices  of  the  Peace-Pleading— Aban- 
donment OF  One  Issue. 

In  an  action  by  a  buyer  instituted  before 
a  justice  of  the  peace,  where  strictness  of  plead- 
ings is  not  required,  wherein  a  breach  of  con- 
tract and  offer  to  rescind  were  alleged  and  a 
recovery  for  the  full  contract  price  was  sought 


plaintiff  had  the  right  to  abandon  its  theory  of 
a  rescission  of  the  contract  and  snbmit  its  case 
on  a  breach  thereof. 

2.  Sales- Actions  fob  Bbkaoh— Evidence— 
Sufficiency. 

Evidence  examined,  and  held  to  warrant  a 
finding  of   damages   resulting  from   the  breach 
of  an  Implied  warranty  of  com. 
8.  Appeal— Revebsal—Habuless  Ebbob. 

A  verdict  t>eing  for  the  right  party,  the 
reviewing  court  is  forbidden  by  statute  to  re- 
verse it  notwithstanding  there  may  have  been 
error  in  the  trial. 

JEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  8,  Appeal  and  Error,  {{  4035,  4036.] 

Appeal  from  Circuit  Court  Jackson  Coim- 
ty;    Herman  Brumback,  Judge. 

Action  by  the  Atkins  Bros.  Company  against 
Issy  Landa,  doing  business  as  the  Southern 
Grain  Company,  to  recover  money  paid  for 
com  and  freight  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Rlngolsky  &  White,  for  appellant  Bots- 
ford,  Deatherage  &  Toung  and  Goodwin  Crea- 
son,  for  respondent 

BROADDUS,  P.  J.  The  plaintiff  Is  a  cor- 
poration doing  a  wholesale  and  retail  busi- 
ness at  Shreveport  La.,  and  the  defendant 
Issy  Landa,  a  commission  business  under  the 
name  of  the  Southern  Grain  Company  at 
Kansas  City,  Mo.  The  testimony  showed 
that  on  the  15th  of  December,  1903,  plaintiff 
telegraphed  at  Kansas  City  as  follows :  "Ship 
one  car  ear  corn  quick."  On  the  same  day 
the  defendant  answered  the  plaintiff's  tele- 
gram as  follows:  "We  have  booked  your  or- 
der as  per  your  wire  of  today  for  one  car  of 
com  in  shuck  at  47  and  one-half  cents  per 
bushel,  delivered  at  Shreveport  our  certificate 
of  weight  to  be  accepted  as  final.  The  com 
will  be  loaded  and  gotten  to  destination  as 
promptly  as  railroad  facilities  will  permit, 
but  with  the  understanding  that  as  we  do  not 
control  the  M.  K.  T.  road  no  cancellation  is 
permitted  if  delayed  In  tran-It  although  we 
will  follow  with  a  tracer  and  do  what  we  can 
to  get  to  destination  as  quickly  as  possible." 
The  Missouri,  Kansas  &  Texas  Railway  Com- 
pany received  the  corn  for  Shreveport  at  Har- 
wood.  Mo.,  on  December  18,  1903.  The  bill 
for  the  com  amounted  to  $152.36,  plus  $66.28 
for  freight  A  draft  for  the  amount  accom- 
panied the  bill  of  lading,  which  was  paid  by 
plaintiff  on  December  24th ;  the  com  having 
reached  Shreveport  the  day  previous.  The 
com  was  not  Inspected  by  plaintiff,  but  on 
December  the  26th  he  rebllled  it  to  Lake  End, 
a  station  56  miles  beyond  Shreveport  After 
the  corn  reached  Lake  End,  It  was  oi)ened 
on  the  29th  of  the  month,  and  Inspected  for 
the  first  time.  The  bill  of  lading  permitted 
inspection  before  acceptance  of  the  com  and 
payment  of  the  draft  The  plaintiff's  evi- 
dence tends  to  show  that  the  com,  upon  be- 
ing Inspected,  proved  to  be  In  bad  condition, 
some  of  it  rotten,  and  that  com  shipped  at 
that  season  of  the  year,  if  sound,  would  re- 
main so,  and  would  have,  been  sound  when  It 
reached  its  final  destination  at  Lake  End. 
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The  defendant's  teatlmony  tends  to  show  that 
the  com  was  sound  when  It  was  shipped,  and 
that  there  was  a  leak  in  the  cars  wblc^  might 
have  admitted  rain,  and  thus  Injured  the 
corn.  The  plaintiff  did  not  offer  to  rescind, 
bat  retained  the  com  which  was  shown  to 
have  been  of  but  little  value.  This  is  some- 
what of  a  general  statement  of  the  facts  of 
the  case.  The  plaintiff's  suit  la  to  recover  the 
monej  paid  for  the  com  and  the  charges  for 
frel^t  It  recovered,  and  the  defendant  4ip- 
pealed. 

This  case  was  here  before  on  appeal  by 
plaintiff,  and  reported  In  119  Mo.  App.  119, 
95  S.  W.  6i9.  It  was  reversed  for  errors  in 
the  refusal  of  the  court  to  give  a  certain  in- 
struction for  the  plaintiff,  and  for  giving  the 
following  one  at  the  Instance  of  defendant: 
"The  coart  Instructs  the  Juiy  that,  notwith- 
standing the  com  in  the  shuck  was  In  bad 
condition  when  the  car  was  opened,  yet,  if 
the  plaintiff  neglected  to  avail  itself  of  any 
opportunities,  If  any  there  were,  to  inspect 
said  car  of  corn  when  It  arrived  at  Shreve- 
port.  La.,  as  instructed  in  bill  of  lading  with 
draft  attached,  which  bill  of  lading  permitted 
Inspection  before  acceptance  of  said  com  and 
payment  of  draft,  and  defendant  was  not 
guilty  of  any  fraud  or  fraudulent  misrepre- 
sentations, then  your  verdict  must  be  for  the 
defendant"  We  held  the  instruction  to  be 
erroneous  because,  in  effect,  the  Jury  were 
told  "that,  if  plaintiff  had  opportunity  to  in- 
spect at  Shreveport  before  paying  the  draft, 
he  could  not  rely  upon  the  implied  warranty 
of  sound  and  merchantable  quality,  and  must 
pay  the  full  contract  price."  And  that  the 
question  whether  plaintiff  had  accepted  the 
com  in  discharge  of  the  contract  or  had  waiv- 
ed his  warranty  is  one  of  fact,  to  be  deter- 
mined by  the  Jury.  A  discussion  of  the  prin- 
ciple involved  was  gone  into  in  the  opinion 
which  it  Is  unnecessary  to  repeat 

But  defendant  contends  that  the  court  was 
mistaken  in  its  statement  of  the  time  when 
the  com  arrived  at  and  was  Inspected  at  its 
Una]  destination.  This  difference  of  a  few 
days  of  time  could  not  under  the  evidence 
have  made  any  difference  in  the  condition  of 
the  corn  at  the  actual  date  of  its  Inspection. 

The  defendant's  principal  contention  is  that 
plaintiff  was  not  entitled  to  recover  under 
the  pleading  and  evidence.  The  action  was 
instituted  before  a  justice  of  the  peace,  where 
strictness  of  pleadings  is  not  required.  The 
action,  however,  amounts  to  an  allegation  of 
*  breach  of  contract  and  offer  to  rescind. 
The  court  submitted  the  case  to  the  jury 
solely  on  the  ground  of  a  breach  of  the  con- 
tract as  will  be  seen  by  Inspection  of  Instruc- 
tion numbered  1  given  for  the  plaintiff.  The 
plaintiff  had  the  right  to  abandon  its  theory 
of  a  rescission  of  the  contract,  and  submit  its 
ease  upon  a  breach  of  the  contract  Although 
plaintiff  sought  to  recover  the  full  amount  of 
the  contract  price  of  the  com  plus  the  freight 
paid,  it  was  not  precluded  from  recovering 
for  the  actual  amount  of  damages  sustained. 


"When  a  breach  Of  warranty  occurs  In  tba 
sale  of  a  chattel  and  the  purchase  money  has 
been  paid,  the  vendee  may  either  retain  the 
property  and  sue  for  his  damages,  wliich  in 
such  cases  wUl  be  the  difference  between  the 
value  of  the  property  as  it  was  warranted  to 
be  and  its  value  as  it  is,  or  he  may  retum 
the  property  and  sue  for  the  purchase  money 
and  interest  but  in  the  latter  case  he  must 
act  promptly  on  notice  of  the  breach."  Kerr 
V.  Emerson,  64  Mo.  App.  159.  Notwithstand- 
ing the  form  of  plaintiff's  statement  it  may 
be  treated  as  an  action  for  a  breach  of  an 
implied  warranty,  and  there  was  no  error  in 
the  giving  of  plaintiffs  instruction  submitting 
the  case  to  the  jury  on  that  theory  if  there 
was  any  evidence  to  support  it  As  it  has 
already  appeared  there  was  ample  evidence 
of  a  breach  of  warranty.  It  only  remains  to 
be  seen  was  there  any  evidence  of  damages. 
The  defendant  contends  there  was  not 

The  testimony  showed  that  the  com  was 
almost  wholly  without  value  when  it  reached 
Shrevexiort  All  the  evidence  tends  to  sup- 
port the  conclusion  that  the  condition  of  the 
com  when  it  arrived  at  Lake  End  must  have 
been  practically  the  same  as  it  was  when  it 
arrived  at  Shreveport.  The  plalDtiff  paid 
for  the  com  and  freight  $218.64.  The  ver- 
dict was  for  $152 ;  $66.04  less  than  the  total 
paid  for  the  com  on  delivery.  Referring  to 
the  evidence  in  detail,  we  find  that  there  was 
only  about  12  bushels  of  com  that  was  of  any 
value  when  it  arrived  at  Lake  End  or  Shreve- 
port Some  of  the  witnesses  say  it  was  all 
rotten.  The  Jury  was  liberal  to  defendant. 
It  only  allowed  plaintiff  by  way  of  damages 
what  be  paid  for  the  com,  and  allowed  him 
nothing  for  the  $66.28  be  paid  for  freight 
The  defendaat  criticises  the  second  instruc- 
tion given  for  plaintiff,  because  the  Jury  were 
left  to  determine  for  themselves  what  was 
the  measure  of  plaintiff's  damages.  Standing 
alone,  it  would  have  been  prejudicial,  but, 
when  taken  in  consideration  with  the  one 
preceding,  where  the  Jury  was  properly  in- 
structed as  to  that  matter,  they  could  not 
have  been  misled.  The  defendant  has  made 
several  objections  to  the  admission  and  re- 
jection of  evidence,  mostly  of  a  technical 
character.  We  do  not  deem  them  important, 
and  whether  there  was  or  was  not  error  in 
that  respect  the  verdict  of  the  jury  could  not 
have  been  otherwise.  The  verdict  being  for 
the  right  party,  we  are  forbidden  by  the  stat- 
ute to  reverse  it  notwithstanding  there  may 
have  been  error  in  the  trIaL 

Affirmed.     All  concur. 


DILLON  V.  CONTINENTAL  CASUALTY 
CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  1908.) 

1.  Insubanob  — Risks— AcciDBRT  Insubai^ce 
— Voluntary  Exposube. 

An   accident    insurance   policy   for    $1,000 ' 
provided  for  a  reduction  of  the  amount  to  $100 
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*'wliere  tkt  accidental  injuir  results  from  vol- 
antary  exposure  to  unnecessary  danger,  or  ob- 
Tious  risk  of  injury,  or  tlie  intentional  act  of  tbe 
insured."  Insured  was  a  car  repairer,  and  while 
riding  through  the  railroad  yards  by  standing 
•n  a  step  on  the  side  of  a  car  and  holding  on- 
to a  handhold  he  was  struck  by  a  brake  rod 
on  a  car  standing  on  a  neighboring  track,  which 
rod  was  l>ent  towards  the  track  on  which  in- 
sured was  riding,  and  was  knocked  from  the 
car  and  killed.  In  an  action  on  the  policy,  the 
court  was  asked  to  instruct  that  his  act,  where 
there  were  other  cars  standing  on  another  track 
so  close  as  not  to  permit  the  body  of  a  person 
so  riding  to  clear  said  stationary  cars,  "is  a 
Toltfntary  exposure  to  unnecessary  danger  or 
obvious  risk  of  injury,  which  prevents  a  recov- 
ery in  this  case"  except  as  to  a  reduced  amount. 
The  court  gave  the  declaration,  with  the  quali- 
fication that  deceased  had  "knowledge  of  these 
facts."  Held  erroneous,  as  the  acts  specified 
in  tbe  policy  which  would  reduce  the  amount 
of  the  insurance  are  affirmative  acts,  imply- 
ing knowledge  and  excluding  mere  negligence, 
and  tbe  insured  will  be  held  to  have  Imown 
that  which  an  ordinarily  prudent  man  of  ordi- 
nary intelligence  in  the  aame  situation  would 
have  known. 
2.  Saux. 

The  court  was  asked  to  instruct  that  the 
recovery  should  be  for  the  reduced  amount  if 
insured  "knew  [or  might  have  known  by  the 
exercise  of  ordinary  diligence  and  care]  that 
caid  car  was  too  close"  to  permit  his  passing 
without  striking  it.  This  instruction  was  modi- 
fied by  the  court  by  striking  out  the  words  in 
brackets.  Held,  that  the  instruction  as  given 
by  the  court  was  not '  erroneous,  as  the  words 
included  in  brackets  would  have  introduced  a 
condition  in  the  policy  which  the  parties  had  not 
inserted,  by  means  of  which  the  insured  would 
be  precluded  from  obtaining  relief  because  of  an 
injury  resulting  from  his  own  negligence. 

8.    WOBDS   AHD    PHKASKS— "VOLUNTABT  AOT." 

A  "voluntary  act"  is  an  intentional  act. 

^  Insurance — Risks — Acoident  Insuranob— 
voldntabt  exposube— ejvidence. 

In.  an  action  on  an  accident  policy  to  re- 
cover for  death  of  insured,  which  resulted  from 
his  being  knocked  from  the  side  of  a  car  on 
which  he  was  riding  at  night  through  the  rail- 
road yards  by  coming  in  contact  with  a  brake 
rod  of  a  car  on  a  neighboring  track,  evidence 
to  show  that  he  passed  by  this  car  shortly  be- 
fore in  riding  on  a  lighted  engine  in  going  to 
his  work  is  not  sufficient  evidence  that  he  ob- 
served the  danger  to  justify  the  court  in  holding 
that  insured  knew  of  the  dangerous  proximity 
of  the  car  to  the  track  on  which  he  was  riding. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; .A.  H.  Waller,  Judge. 

Action  by  Robert  Dillon,  administrator, 
against  the  Continental  Casualty  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Manton  Maverick  and  John  and  Ja&  W. 
Cosgrove,  for  appellant.  Sam  C.  Major  and 
W.  M..  Williams,  for  respondent 

ELLISON,  J.  Plaintiff  Is  the  administra- 
tor of  tbe  estate  of  James  Dillon,  deceased, 
and  he  brought  this  action  upon  an  accident 
Insurance  policy  for  $1,000.  Tbe  judgment  In 
tbe  trial  court  was  for  the  plaintiff  for  tbe 
full  amount 

By  the  terms  of  the  policy  it  was  agreed 
to  pay  to  Dillon's  estate  $1,000  In  the  event 
.  that  he  "should  receive  personal  or  bodily  In- 
jury through  external  and  purely  accidental 


means,  resulting  In  the  loss  of  life."  It  was 
further  provided  by  the  policy  that,  "where 
the  accidental  Injury  results  from  voluntary 
exposure  to  unnecessary  danger  or  obvious 
risk  of  injury,  or  the  Intentional  act  of  the 
insured,"  tbe  liability  was  to  be  reduced  to 
$100. 

Deceased  was  engaged  In  the  service  of  a 
railway  company  as  a  car  repairer.  On  the 
night  of  April  27,  190C.  be  rode  on  a  switch 
engine  through  tbe  yards  of  the  railway  at 
a  place  called  "Franklin  Junction,"  for  the 
purpose  of  inspecting  a  freight  car.  After 
discharging  this  duty  he  was  riding  back 
through  the  yards  by  standing  on  a  step  on 
the  side  of  a  car  and  holding  onto  a  hand- 
hold, when  he  came  in  contact  with  a  car 
standing  on  a  near-by  track.  He  was  knock- 
ed from  his  place  and  killed.  It  appears  that 
the  standing  car  was  what  Is  known  aa  a 
"flat  car"  with  a  brake  rod  and  wheel  extend- 
ing up  on  the  side  above  the  platform  of  the 
car.  This  rod  was  bent  over  towards  the 
track  upon  which  deceased  was  returning  t» 
as  to  leave  a  space  of  about  9  Inches  between 
It  and  a  passing  car,  and  it  was  the  rod  or 
wheel  with  which  he  came  in  contact  Tbe 
tracks  were  numbered  3  and  4,  the  standing 
flat  car  being  on  No.  4.  It  was  standing 
there  when  deceased  rode  down  to  Inspect  the 
car,  and  could  have  been  seen  by  deceased,  as 
there  were  lights  on  each  end  of  the  engine 
upon  which  be  rode  by,  and,  If  seen,  could 
have  been  observed  to  be  too  close  to  the 
other  track  for  one  to  ride  on  the  side  of  the 
car  In  manner  deceased  did  on  his  return. 
There  was  no  affirmative  evidence  that  he 
noticed  the  close  proximity  of  the  flat  car,  or 
that  he  noticed  the  brake  rod  was  bent 

The  case  was  tried  without  a  jury,  and  the 
trial  court  was  asked  to  give  a  declaration 
of  law  which  declared  that  "standing  on  tbe 
side  of,  or  hanging  to,  a  cnr  in  n  nioviu!; 
train  In  a  railroad  yard  at  night,  where  there 
are  other  cars  standing  on  another  track  so 
close  to  the  track  upon  which  said  train  was 
moving  as  not  to  permit  the  body  of  a  person 
BO  riding  to  clear  said  stationary  cars  [with 
knowledge  of  these  facts],  is  a  voluntary  ex- 
posure to  unnecessary  danger  or  obvious  risk 
of  Injury,  which  prevents  a  recovery  In  this 
case  except  as  to  one-tenth  of  the  amount  of 
the  policy."  The  court  refused  the  declara- 
tion as  asked,  but  gave  It  with  the  qualifica- 
tion that  deceased  had  "knowledge  of  these 
facts,"  which  words  we  have  placed  In  brack- 
ets. The  trial  court  likewise  refused  a  dec- 
laration offered  by  defendant  putting  the  hy- 
pothesis if  "Dillon  knew  [or  might  have 
known  by  the  exercise  of  ordinary  diligence 
and  care]  that  said  cnr  was  too  close"  to  per- 
mit his  passing  without  striking  It  but  gave 
It  with  the  words  In  brackets  stricken  out 
The  court  among  others  given  for  defendant 
gave  one  which  declared  that  plaintiff  could 
not  recover  to  exceed  one-tenth  the  policy,  if 
deceased's  position  on  the  moving  car  "was 
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obTlomlr  dangerous,  and  that  said  Dillon 
TohintarUy  assumed  such  position." 

The  foregoing  acts  of  the  court  can  well 
be  considered  together.  The  terms  of  the 
policy  show  that  the  amount  to  be  paid  was 
to  be  reduced  nine-tenths  If  tfie  accident  hap- 
pened by  either  of  three  acts  of  deceased, 
rlz.,  by  his  voluntary  exposure  to  unneces- 
sary danger,  or  by  his  voluntarily  talking  an 
obvious  risk  of  Injury,  or  by  his  intentional 
act  Each  of  these  three  are  affirmative  acts 
of  his.  They  imply  knowledge  on  his  part, 
and  ezdnde  mere  negligence.  In  an  action 
on  a  similar  policy  It  was  held  by  the  St 
Louis  Court  of  Appeals  that  voluntary  ex- 
posure meant  conscious  exiwsure.  Bateman 
V.  Insurance  Co.,  110  Mo.  App.  443,  85  S.  W. 
128.  And  M>  It  was  held  In  Burkhard  v.  In- 
surance Co.,  102  Pa.  262,  48  Am.  Rep.  205. 
A  voluntary  act  means  an  Intentional  act 
So  when  we  state  that  one  voluntarily  ex- 
posed himself  to  unnecessary  danger,  it  Is  the 
same  as  to  say  that  he  knew  there  was  dan- 
ger to  which  it  was  unnecessary  for  him  to 
expose  himself,  but  nevertheless  did  expose 
himself.  Collins  r.  Insurance  Co.,  96  Iowa, 
216,  64  N.  W.  778.  59  Am.  St  Rep.  367 ;  In- 
surance Co.  T.  Hubbeil,  56  Ohio  St  516,  47  N. 
B.  644,  40  L.  R.  A.  45a  So  If  one  takes  an 
obvious  risk,  he  must  necessarily  know  that 
there  Is  a  risk  and  Intentionally  accept  It 
Ashenfelter  v.  Insurance  Co.,  87  Fed.  682,  81 
G  a  A.  193.  In  these  statements  It  will,  of 
course  be  understood  thnt  the  insurance 
company  would  not  be  concluded  by  the  mere 
claim  of  the  insured  or  his  representative 
that  he  did  not  linow  there  was  danger,  and 
that  be  did  not  know  it  was  unnecessary  for 
htm  to  expose  himself  to  It  or  that  he  did 
not  know  there  was  a  risk.  He  will  be  held 
to  have  known  that  which  an  ordinarily  pru- 
dent man  of  ordinary  intelligence  In  the  same 
situation  would  have  known.  Insurance  Co. 
V.  Slttlg,  181  III.  Ill,  64  N.  B.  903,  48  L.  R. 
A.  359.  These  remarks  make  plain  that  we 
approve  of  the  trial  court's  amendment  to 
defendant's  declaration  requiring  knowledge 
of  the  facts. 

The  propriety  of  the  court  striking  out  the 
words  In  the  other  instruction  submitting 
whether  deceased  might  have  known  by  the 
exercise  of  ordinary  care  that  the  standing 
car  was  too  close  for  him  to  get  by  calls  for 
additional  consideration.  We  think  those 
words  would  have  had  the  efTect  of  introdu- 
cing a  condition  In  the  policy  which  the  par- 
ties did  not  see  fit  to  Insert  If  the  Insured 
is  to  be  held  to  the  exercise  of  ordinary  care 
to  become  aware  of  danger  or  rlslt,  we  cut 
Um  out  of  all  Insurance  en  account  of  his 
negligence,  when.  In  point  of  fact  negli- 
gence implies  want  of  Intention,  and  It  Is 
one  of  the  principal  objects  of  the  Insurance. 
Wilson  v.  Insurance  Co.,  53  Minn.  470,  55  N. 
W.  626;  Keene  t.  Insurance  Co.,  161  Mass. 
149,  36  N.  E.  891.  This  was  held  in  the  lat- 
ter case,  even  though  the  policy  there  had  the 


additional  requirement  that  the  assured 
should  use  due  diligence  for  Ms  personal 
safety.  Acts  of  negligence  which  would  ex- 
cuse the  railroad  company  in  an  action  by  an 
employs  will  not  relieve  an  insurance  compa- 
ny in  an  action  on  a  policy  to  such  employ& 
The  fact  that  negligence  on  the  part  of  the 
employe  will  leave  him  without  remedy  against 
the  railway  company  may  well  form  a  chief 
motive  In  taking  out  accident  insurance. 

Defendant  rightly  states  that  the  custom 
of  deceased  and  others  should  not  be  permit- 
ted to  alter  the  plain  terms  of  a  contract 
But  the  custom  and  practice  of  such  em- 
ployes In  the  manner  of  performance  of  their 
duties  was  no  more.  In  this  Instance,  than 
showing  what  those  duties  were  and  their 
manner  of  performance.  And  in  showing  the 
necessity  for  going  from  one  part  of  the  yards 
to  another  and  the  custom  and  practice  to 
ride  upon  the  cars  in  getting  to  different  parts 
of  the  premises  was  a  proper  method  of  show- 
ing the  duties  and  the  manner  of  their  per- 
formance. Defendant's  refused  declaration 
required  the  court  not  to  consider  such  usage. 
It  was  properly  refused.  Insurance  Co.  t. 
Snowden,  58  Fed.  842.  7  a  C.  A.  264. 

It  Is  a  part  of  defendant's  objection  to  the 
Judgment,  as  stated  here,  that  no  case  was 
made  by  the  plaintiff.  To  sustain  this  ob- 
jection we  would  be  required  to  hold,  as  a 
matter  of  law,  that  deceased  knew  of  the 
dangerous  proximity  of  the  flat  car  to  the 
track  upon  which  he  was  riding.  It  Is  true 
he  passed  by  the  car  shortly  before  In  riding 
on  the  lighted  engine  In  going  to  the  work 
he  was  to  perform.  But  we  would  not  be 
at  all  Justified  in  saying  that  he  thereby  ob- 
served the  danger.  Charlton  r.  Railway  Co., 
200  Mo.  413.  435,  98  S.  W.  629. 

Other  points  of  objection  have  been  exam- 
ined, and  not  found  sufficient  to  call  for  a  re- 
versal ;  and  the  Judgment  will  therefore  be 
affirmed.    All  concur. 


ST.  LOUIS,  M.  &  S.  B.  R.  CO.  w.  MOLDEN- 
HAUBR  et  al. 

(St  Louis  Court  of  Appenls.    Missouri.    March 
31,  1908.) 

1.  Eminent  Domain  —  Pboceedinos— Report 
OP  Commissioners— Payment  or  Award— 
EixCEPTiONS — Statutes. 

Rev.  St  1899,  |  1268  (Ann.  St  1906,  p. 
1040),  providing  that  exceptions  to  the  report 
of  commissioners  in  condemnation  proceedings 
may  t>e  filed,  and  that  a  railroad  company  pro.se- 
cuting  such  proceedings  may  proceed  to  con- 
struct its  road,  and  any  subsequent  proceedings 
will  affect  only  the  amount  of  compensation 
to  be  allowed  to  the  landowner,  in  so  far  as  it 
authorized  the  prosecution  of  exceptions  to  an 
award  by  commissioners  after  payment  and  ac- 
ceptance of  the  award  and  the  company  had 
taken  possession  of  the  land,  is  not  violative  of 
Const,  art.  2,  }  21  (Ann.  St  1006,  p.  148),  pro- 
viding that  until  compensation  to  the  landowner 
is  paid  into  court  for  him  by  the  condemning 
company,  the  property  shall  not  be  disturbed, 
nor  the  owner's  proprietary  rights  devested. 

[BM.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  18,  Eminent  Domain,  {|  442-144.] 
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2.  Sams  —  Beductioh  or  Awabd  —  Judgubht 

roB  Petitioneb. 

Where,  after  an  award  by  commbssionen 
in  condemnation  proceedings,  petitioner  paid 
the  amount  of  the  award  into  court  which  the 
defendants  accepted,  and  the  petitioner  there- 
upon prosecuted  exceptions  to  tne  award  in  the 
circuit  court,  where  a  verdict  was  returned  in 
favor  of  the  landowners  for  less  than  the  amount 
awarded,  the  railroad  company  was  entitled  to 
judgment  against  the  landowners  for  the  excess. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
ToL  18,  Eminent  Domain,  fS  442-446.] 

Appeal  from  Ciicait  <3ourt,  Perry  County ; 
Jas.  D.  Fox,  Judge. 

Condemnation  proceedings  by  the  St.  Louis, 
Memphis  &  Soutbeastem  Railroad  Company 
against  A.  F.  Moldenhauer  and  otbera  An 
award  of  commissioners  was  filed,  to  which 
the  railroad  company  took  exceptions,  and,  on 
a  trial  In  the  circuit  court  before  a  jury,  the 
damages  were  reduced  from  $3,100  to  $2,500, 
and  the  railroad  company  having  paid  the 
amount  of  the  original  award  moved  for  judg- 
ment against  defendant  for  the  difference,  and, 
from  an  order  denying  such  motion,  appealed. 
Reversed. 

Moses  Whybarlc,  for  appellant  Jas.  F. 
Greenwell,  for  respondents. 

GOODE,  J.  This  proceeding  was  Instituted 
to  condemn  lands  for  the  right  of  way  of  the 
plaintiff  company.  A  commission-  of  free- 
holders was  appointed,  which  assessed  the 
damages  of  defendant  Moldenhauer  at  $3,100. 
The  report  of  the  commissioners  was  filed  with 
the  clerk  of  the  circuit  court  of  the  county 
where  the  lands  are,  and  the  amount  assessed 
In  favor  of  Moldenhauer  was  paid  by  the  com- 
pany to  the  clerk  for  him  and  Moldenhauer 
took  the  money.  In  due  time  the  company 
^led  exceptions  to  the  award  of  the  com- 
missioners, and  these  were  tried  In  the  circuit 
court  before  a  Jury,, and  Moldenhauer's  dam- 
ages assessed  at  $2,500,  or  $600  less  than  the 
assessment  of  the  commissioners.  Thereupon 
the  court  rendered  judgment  In  favor  of  Mol- 
denhauer for  $2,500;  but,  because  he  had  re- 
ceived the  original  award  of  $3,100  and  plain- 
tiff bad  takto  possession  of  the  land,  ordered 
that  execution  be  perpetually  stayed  for  said 
sum  of  $2,500,  but  gave  Judgment  In  favor  of 
Moldenhauer  for  his  costs.  Both  parties  ap- 
pear to  have  acquiesced  in  the  verdict,  but, 
immediately  on  the  rendition  of  the  Judgment, 
:the  railroad  company  filed  a  motion  for  Judg- 
ment against  Moldenhauer  for  the  sum  of 
$600,  the  difference  between  the  amount  as- 
sessed by  the  commissioners,  which  had  been 
paid,  and  the  amount  found  by  the  Jury.  This 
motion  was  overruled;  the  court  considering 
and  adjudging  that  plaintiff  take  nothing  by 
the  same.  After  an  appropriate  motion  for 
rehearing,  the  present  appeal  was  prosecuted 
from  the  Judgment  on  the  motion. 

The  position  taken  by  defendant's  counsel 
in  his  brief  is  that  when  the  railroad  company 
■entered  on  and  appropriated  the  ground  for 
right  of  way,  and  Moldenhauer  accepted  the 
•damage  assessed  by  the  commissioDers,  the 


proceedings  were  at  an  end,  and  the  raHtoad 
company  had  no  right  to  be  heard  further. 
Section  1268  of  the  Statutes  (Rev.  St  1899 
[Ann.  St  1906,  p.  1040])  says  exceptions  to  the 
report  of  commissioners  may  be  filed,  that  the 
company  may  proceed  to  construct  its  rail- 
road, and  any  subsequent  proceedings  will 
affect  only  the  amount  of  compensation  to  be 
allowed  the  landowner.  It  Is  contended  said 
statute  violates  the  constitutional  command 
that  until  the  compensation  to  the  landowner 
Is  paid  into  court  for  him  by  the  condemning 
company,  the  property  shall  not  be  disturbed, 
nor  bis  proprietary  rights  devested.  Mo. 
Const  art  2,  (  21  (Ann.  St  1906,  p.  148). 
The  argument  is  that  this  constitutional 
clause,  when  applied  to  the  facts  of  the  pres- 
ent case,  precluded  further  Inquiry  into  the 
amount  of  damages  sustained  by  defendant 
after  the  company  had  paid  the  money  into 
court  for  him  and  taken  possession  of  the 
land.  The  Supreme  Court  has  decided  to  the 
contrary  in  many  careful  opinions,  of  which 
we  cite  these:  Bothan  v.  Railroad,  113  Ma 
132,  138,  20  S.  W.  892;  SL  Louis,  etc.,  Rail- 
road V.  Fowler,  113  Mo.  458,  20  S.  W.  1069; 
Same  t.  Clark,  119  Mo.  357,  378,  24  S.  W. 
157;  State  ex  rel.  v.  Klein,  140  Mo.  502,  41 
S.  W.  8i>5;  St.  Louis,  etc.,  R.  B.  v.  Knapp- 
Stout  Co.,  160  Mo.  396,  416,  61  S.  W.  300; 
Mo.  Pac.  Railroad  v.  Roberts,  187  Mo.  319, 
86  S.  W.  91;  St  Louis,  etc.,  R.  R.  v.  Aubu- 
chon,  199  Mo.  352,  359,  97  S.  W.  867,  9  L.  R. 
A.  (N.  S.)  426,  116  Am.  St  Rep.  499.  Perhaps 
the  case  of  Railroad  v.  Clark,  119  Mo.  337,  24 
S.  W.  157,  Is  as  directly  In  point  as  any  of  the 
others.  Without  quoting  from  the  opinion  we 
will  state  what  was  decided.  The  damages 
assessed  by  the  commissioners  must  be  paid 
into  court  for  the  landowner  before  the  rail- 
way company  can  enter  on  the  land,  and  the 
Owner  Is  entitled  to  take  the  money,  though 
exceptions  are  filed  to  the  report  of  the  com- 
missioners and  these  may  lead  to  an  Increase 
or  diminution  of  the  original  award.  But 
throughout  ail  subsequent  proceedings  the 
amount  assessed  by  the  commissioners  Is 
taken  as  Just  compensation,  prima  facie,  and 
Is  conclusive  on  both  parties  imtil  a  Judicial 
determination.  When  the  compensation  is 
finally  determined,  the  court  has  the  undoubt- 
ed power  to  adjudge  the  rights  of  the  parties 
under  the  entire  proceedings,  and,  if  the  land- 
owner bas  been  paid  more  than  the  amount 
of  the  final  Judgment  he  can  be  adjudged  to 
refund.  The  latter  proposition,  which  was  ex- 
pressly declared  by  the  Supreme  Court  covers 
the  very  point  at  issue  in  the  present 
case.  In  State  ex  rel.  v.  Klein,  commissioners 
had  awarded  damages  in  a  large  sum,  and 
the  railroad  company  had  paid  the  amount  to 
the  clerk  for  the  owner  of  the  land,  who  had 
taken  the  money.  On  a  hearing  of  the  rail- 
way company's  exceptions,  a  Jury  assessed 
the  damages  at  about  one-half  the  award  of 
the  commissioners,  and  the  company  filed  a 
motion  asking  Judgment  for  the  excess  paid 
to  the  proprietor.    The  motion  waa  sustained 
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br  the  lower  coart,  and  this  ruling  was  tacitly 
approTed  by  the  Supreme  Court  But  tlie 
lowtt  court  ordered  tbe  excess  should  not  bear 
Interest,  nor  should  execution  issue  for  it  un- 
til a  farther  order  in  the  premises.  The  Su- 
preme Court  held  an  entry  in  that  form  was 
not  a  final  Judgment,  and  the  railroad  cwn- 
pany  was  entitled  to  a  final  Judgment  In  order 
that  It  might  appeal  from  adverse  rulings; 
among  others,  on  the  question  of  its  right  to 
interest  on  the  excess  of  money  received  by 
the  proprietor.  The  appeal  in  hand  was  taken 
to  the  Supreme  Court,  but,  by  agreement  of 
the  parties,  was  transferred  to  this  court  In 
the  brief  for  defendant  which  was  prepared 
in  expectation  of  a  hearing  In  the  Supreme 
Court,  counsel  reviews  the  various  decisions 
of  that  tribunal  agalmst  the  point  contended 
for  by  defendant  and  asks  the  court  to  ex- 
amine the  question  anew.  The  brief  consists 
of  an  elaborate  argumoit  to  show  the  de(d- 
sions  of  the  Supreme  Court  are  not  a  proper 
cmtstmctlon  of  the  Constitution  of  the  state 
and  ought  to  be  overruled.  As  this  was  the 
poslticm  taken,  it  was  unwise  to  agree  to 
transfer  the  case  to  this  court,  which  is  bound 
to  follow  the  rulings  of  the  Supreme  Court. 
Moreover,  the  latter  court  Itself,  In  a  very  re- 
cent decision,  refused  to  reconsider  its  deci- 
sions on  the  proposition  under  discussion,  say- 
ing the  question  Is  settled  in  this  state,  what- 
ever the  rule  may  be  elsewhere.  Railroad  v. 
Aubuchon,  109  Mo.,  loc.  clt  457,  352,  97  S.  W. 
867.  9  L.  R.  A.  (N.  S.)  426,  116  Am.  St  Rep. 
490.  In  view  of  the  foregoing  authorities  we 
feel  constrained  to  reverse  the  Judgment  and 
remand  the  cause,  with  a  direction  to  the 
court  to  set  aside  Its  order  overruling  plain- 
tUTs  motion  and  embrace  in  its  Judgment  the 
relief  demanded  in  the  motion.    All  concur. 


BRISCOB  V.  CHICAGO,  B.  &  Q.  R  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April   6,  1908.) 

1.  Masteb  ARn  Sebvant— Ikjitbies  to  Sebv- 

ANT. 

Evidence  held  sufficient  to  show  that  tlie 
nefrligence  of  a  fellow  servant  in  the  discharce 
of  bis  duties  was  the  direct  cause  of  the  injury 
to  plaintiff,  a  railroad  employ^ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant  H  978-980.] 

2.  Bajm— Duty  of  Feixow  Sxbvant. 

The  act  of  the  truclmian  in  assisting  plain- 
tiff to  unload  the  iron  was  not  a  mere  voluntary 
act  but  was  within  the  scope  of  the  truckman's 
employment  for  whose  ne^liKence  the  master 
was  therefore  liable  under  Rev.  St  1899,  8  2873 
(Ann.  St  1906,  p.  1655),  authorizing  a  servant 
to  recover  for  mjuries  caused  by  the  negligence 
of  a  fellow  servant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  t  183.] 

8.   PiXAOINO— COlCnAIRIV-OBJECTIONB   ArTEB 

Vkbdict. 

Where  no  demurrer  was  interposed  to  a 
potion  for  injuries  to  a  servant  by  the  negli- 
gcoee  of  a  fellow  servant  for  failure  to  allege 
Am  the  latter  was  acting  within  the  scope  of 
his  amployment  at  the  time  of  the  Injury,  but 


that  he  was  so  acting  was  fairly  inferable  from 
the  other  facts  pleaded  and  was  sufficiently 
shown  by  the  evidence,  the  petition  was  suffi- 
cient after  verdict  to  sustain  a  judgment  for 
plaintiff. 

[EM.  Note.— For  eases  in  point  see  Cent.  Dig. 
vol.  89,  Pleading,  {{  1451,  1454,  1456.  1459, 
1473.] 

4.  Masteb  and  Sebvaht— InruBixs  to  Sebv- 
ANT— Assumed  Risk. 

Under  Rev.  St  1899,  {  2873  (Ann.  St  1906, 
p.  1655),  making  a  master  liable  for  injuries  to 
a  servant  caused  by  the  negligence  of  a  fellow 
servant,  the  injured  servant  does  not  assume  the 
risks  caused  by  the  negligence  of  the  fellow 
servant  nnder  the  rule  that  the  servant  does  not 
assume  the  risk  produced  by  the  master's  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  567-573.] 

5.  Sake— CoNTBiBUTOBT  Neoliokrce. 

Where  a  servant  was  injured  while  unload- 
ing a  truck  load  of  bundles  of  iron,  whether  he 
was  negligent  in  not  unloading  the  bundles  sep- 
arately was  for  the  Jury. 

Appeal  from  Circuit  Court,  Jac&son  County. 

Action  by  James  Briscoe  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  C^om- 
pany.  Judgment  for  plalntlfT,  and  defendant 
api)ealB.    Affirmed. 

Warner,  Dean,  McLeod  &  Tlmmonds,  for 
appellant    John  M.  Cleary,  for  respondent. 


JOHNSON,  J.  Action  by  a  servant  against 
his  master,  a  railroad  company,  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  a  fellow  serv- 
ant Verdict  and  judgment  were  for  plaln- 
tm  in  the  sum  of  $2,000,  and  defendant  ap- 
pealed. 

The  questions  presented  by  defendant  in 
its  argument  that  the  Judgment  should  be  re- 
versed are  comprised  in  two  proiiosltions: 
First,  that  the  petition  does  not  state  a  cause 
of  action;  second,  that  the  court  committed 
error  in  overruling  defendant's  demurrer  to 
the  evidence. 

Pertinent  facts  disclosed  by  the  evidence 
most  favorable  to  plaintiff  are  as  follows: 
At  the  time  of  the  injury,  which  occurred  in 
the  afternoon  of  October  7,  1905,  plaintiff 
was  in  tbe  service  of  defendant  and  was 
engaged  at  its  freight  depot  In  Kansas  City 
In  loading  and  unloading  freight  cars.  He 
bad  been  employed  as  a  truckman,  but  on  the 
day  In  question  was  performing  the  duties 
of  a  "stowman"  in  the  loading  of  a  car  which 
had  been  switched  Into  the  depot  for  that 
purpose.  His  place  was  in.  the  car,  and  his 
work  was  to  unload  freight  from  trucks 
brought  to  him  by  the  truckman,  and  to  store 
It  safely  and  compactly  for  transportation. 
Owing  to  the  facts  that  the  body  of  the  car 
was  separated  from  the  floor  of  the  building 
by  a  short  space  and  the  floor  of  the  car 
was  a  few  inches  higher  than  tbe  floor  of  the 
building,  a  bridge  composed  of  an  Iron  sheet 
was  used  at  the  entrance  of  the  car.  A 
truckman  brought  a  truck  loaded  with  six  or 
seven  bundles  of  corrugated  sheet  iron  for 
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roofing,  and,  on  account  of  the  great  weight 
of  the  load,  was  aaslsted  by  plaintiff  In  run- 
ning the  truck  over  the  bridge  Into  the  car. 
Each  bundle  was  bound  In  the  middle  by  a 
metal  belt  and  contained  a  number  of  sheets, 
eacb  of  which  was  about  eight  feet  long  and 
three  feet  wide.  The  thickness  of  all  the 
bundles,  when  plied  together  as  they  were  on 
the  truck,  was  seven  or  eight  Inches,  and 
their  combined  weight  was  approxltaately 
800  pounds.  The  bundles  were  not  bound  to- 
gether, and  might  have  been  unloaded  sep- 
arately. Plaintiff  and  the  truckman,  each 
holding  a  handle,  tipped  the  truck  to  one 
Bide  when  they  reached  the  proper  place  in 
the  car,  slid  the  load  sidewlse  to  the  floor, 
raised  it  on  edge,  and  leaned  the  top  against 
the  side  of  the  car.  Plaintiff  stated  that, 
when  the  bimdles  were  placed  In  the  position 
described,  they  were  separated  from  the 
wall  at  one  end  by  a  space  not  over  three  or 
four  inches.  The  car  stood  north  and  south. 
The  load  stood  against  the  east  wall,  and 
rested  on  the  floor  on  one  of  Its  long  edges. 
Plaintiff  was  at  the  south  end  and  the  truck- 
man at  the  opposite  end  of  the  load,  and 
they  co-operated  to  raise  It  to  a  perpendicular 
position  and  lean  Its  top  against  the  wall. 
Observing  that  the  bottom  of  the  bundles 
was  too  close  to  the  wall  to  stand  on  edge, 
and  that,  when  the  support  was  withdrawn, 
they  would  fall  over  towards  the  west,  plain- 
tiff, placing  his  left  hand  at  the  top,  employ- 
ed his  right  band  to  pull  the  bottom  further 
away  from  the  wall.  While  thus  engaged, 
the  truckman,  who  had  been  holding  the 
bundles  in  position  at  their  north  end,  sud- 
denly let  go  without  warning  plaintiff,  whose 
strength  proved  inadequate  to  the  task  of 
supporting  the  weight  thus  thrown  on  him, 
and  the  load  fell  over  on  blm,  breaking  one 
of  bis  legs.  Describing  the  situation  im- 
mediately preceding  the  Injury,  plaintiff  tes- 
tified, in  part,  as  follows:  "Q.  At  the  time 
that  you  were  endeavoring  to  get  your  end 
out  from  the  wall,  were  you  facing  O'Neill 
[the  truckman],  or  did  you  have  your  back  to 
him?  A.  I  was  kind  of  facing  the  side  of  the 
car,  but  facing,  I  believe,  a  little  sideways 
like.  Q.  Did  you  see  him  let  go  of  this  iron? 
A.  I  don't  think  I  did  see  him  Just  when  he 
let  go  of  it  exactly.  Q.  You  don't  think  you 
saw  him  when  he  let  go?  A.  No,  sir.  Q. 
When  you  last  saw  him,  what  was  he  do- 
ing— I  mean  Just  before  the  Iron  fell  on  you? 
A.  He  Jumped  back,  I  think,  to  get  out  of  the 
way  of  the  Iron  or  something.  Q.  Did  you 
see  him  have  hold  of  the  iron  at  all?  A.  I 
did,  before  it  fell.  Q.  Where  did  he  have 
hold  of  it?  A.  Close  to  the  end.  Q.  On  the 
top?  A.  I  think  so.  Q.  Was  it  then  his  end 
leaning  against  the  wall?  A.  Yes.  sir.  Q. 
Was  the  lower  part  out  farther  from  the 
waH  than  your  end,  or  nearer?  A.  The  end 
that  he  was  at  was  ont  far  enough,  but  the 
end  I  was  at  was  not.  I  was  working  that 
end  out    Hlfl  end  was  out  far  enough,  but 


the  end  I  was  at  was  not  out  far  enough,  so 
I  was  working  It  out  at  the  bottom  so  that 
it  would  lean  against  the  side  of  the  car.  Q. 
In  endeavoring  to  pull  your  end  out  did  yon 
pull  this  iron  over  on  you?  A.  No,  sir;  I 
was  holding  it  with  one  hand,  and  kind  of 
working  it  out  with  the  other."  It  Is  al- 
leged In  the  petition  "that  on  October  7, 1005, 
and  for  some  time  prior  thereto,  plaintiff  was 
in  the  employ  of  defendant  as  a  truckman  at 
its  freight  depot  in  Kansas  City,  Ko.,  and  it 
became  and  was  his  duty  to  haul  freight  on 
trucks  from  the  depot  to  the  cars,  from  the 
cars  to  the  depot,  and  from  one  car  to  an- 
other; that  on  the  aforesaid  day  plaintiff 
was  ordered  and  instructed  by  defendant  to 
go  into  a  freight  car  and  store  the  freight 
brought  in  by  the  truckman  in  said  car;  that 
plaintiff  proceeded  upon  said  orders  and  In- 
structions to  store  the  freight  in  said  car, 
end  while  so  engaged  plaintiff  was,  with  the 
assistance  of  an  employe  of  defendant,  a 
truckman,  endeavoring  to  pack  away  or 
store  a '  large,  heavy  bundle  of  corrugated 
roofing  Iron,  which  weighed  about  700  pounds, 
when  the  said  truckman  negligently  and 
carelessly  caused  and  permitted  said  corru- 
gated iron  to  fall  on  plaintiff's  left  leg,  break- 
ing both  bones  thereof,  and  causing  a  com- 
plicated fracture  about  midway  between  the 
knee  and  ankle.  •  •  •  That  the  injuries  he 
received  were  caused  by  the  negligence  and 
carelessness  of  said  truckman,  an  employ^  of 
defendant,  in  letting  go  of  said  roofing  Iron 
while  plaintiff  was  endeavoring  to  pack  the 
same  in  said  car,  when  the  said  employe  of 
defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  might  have  known,  by  letting  go 
of  said  roofing  iron  at  said  time  It  was  liable 
to  cause  plaintiff  to  be  injured."  The  answer 
contains  a  general  denial,  a  plea  of  contribu- 
tory negligence,  and  a  plea  that  the  Injury 
was  the  result  of  a  risk  assumed  by  plaintiff 
as  a  part  of  his  employment 

The  principal  objection  urged  by  defendant 
against  the  sufficiency  of  the  petition  and  of 
the  evidence  is  founded  on  the  claim  that  "it 
nowhere  appears  In  the  petition  that  It  was 
any  part  of  the  duty  of  the  truckman,  or  that 
it  was  in  the  line  of  his  employment,  to  «1- 
gage  in  the  work  of  storing  the  goods  or  of 
assisting  plaintiff  to  store  them,  or  that  It 
was  any  part  of  his  duty,  or  within  the  line 
of  his  employment  to  bold  the  roofing  Iron 
referred  to,  and  keep  it  from  falling  while 
plaintiff  was  endeavoring  to  pack  the  same 
in  said  car."  The  cause  of  action  asserted  is 
based  on  the  fellow-servant  statute  (section 
2873,  Rev.  St  1899  [Ann.  St  1006,  p.  1655]), 
and  It  Is  conceded,  in  effect.  In  the  brief  and 
argument  of  defendant  that  if  plaintiff  was 
Injured  by  the  negligent  act  of  his  fellow 
servant  performed  in  the  scope  of  the  em- 
ployment of  the  latter,  and  if  the  negligence 
and  extent  of  the  employment  are  sufficient- 
ly pleaded  and  proved,  and  the  facta  la  evi- 
dence do   not  eatabllsb  contributory  negU- 
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gence  on  the  part  of  plaintiff,  or  that  the  In- 
Jury  was  the  result  of  one  of  the  natural 
risks  of  plaintiff's  employment,  the  act  was 
one  for  which  defendant  under  the  statute 
mentioned  would  be  liable  to  respond  to  plain- 
tiff In  damages,  and  the  case  was  properly 
submitted  to  the  Jury  In  the  Instructions  giv- 
en. We  think  the  facts  stated  are  sufficient 
to  sustain  the  charge  of  negligence  on  the 
part  of  the  truckman,  and  that  his  negligence 
was  the  direct  cause  of  the  injury.  Whether 
or  not  he  was  acting  within  the  scope  of  his 
duties  in  assisting  plaintiff,  he  was  endeavor- 
ing to  help  him  properly  to  store  the  load, 
and.  no  matter  how  exigent  his  prescribed 
duties  may  have  been,  he  should  not  have  re- 
leased his  support  at  a  time  when  he  must 
bare  known  plaintiff  was  In  a  position  of 
danger.  With  the  load  standing  on  edge, 
practically  perpendicular,  not  exactly  par- 
allel to  the  wall  and  composed  of  thin,  heavy, 
and  flexible  sheets  loosely  bound  In  separate 
bundles,  a  person  of  ordinary  judgment  and 
prudence  in  the  situation  of  the  truckman 
should  have  known  that  the  withdrawal  of 
ail  support  except  that  given  at  one  end  by 
plaintiff's  left  hand  would  cause  the  load  to 
start  to  fall,  that  plaintiff  could  not  arrest 
such  movement,  and  in  all  likelihood  would 
be  unable  to  escape  Injury.  But,  however  re- 
miss the  fellow  servant  may  have  been,  de- 
fendant should  not  be  called  to  account  for 
bis  act  unless  it  was  performed  within  the 
8c«qpe  of  bis  duties.  The  rule  is  well  settled 
that,  to  hold  the  master  liable,  the  negligent 
act  of  the  fellow  servant  must  pertain  to  the 
duties  he  was  employed  to  perform.  If  the 
servant  voluntarily  performs  other  duties 
without  the  knowledge  or  consent  of  the  mas- 
ter, though  they  may  be  for  the  master's  ben- 
efit, the  latter  is  not  bound  to  answer  for 
their  injurious  consequences  to  others.  As 
to  such  acts,  the  servant  is  as  much  a  stran- 
ger to  his  master  as  is  any  third  person. 
Overton  v.  Railway,  111  Mo.  App.  613,  86  S. 
W.  503;  Walker  v.  Railroad,  121  Mo.  575,  26 
8.  W.  360,  24  li.  R.  A.  363,  42  Am.  St.  Rep. 
547 ;  Wood  on  Master  &  Servant,  {}  525,  527. 
We  find  in  evidence  facts  from  which  the  in- 
ference fairly  arises  that  the  truckman  was 
in  the  performance  of  the  service  for  which 
he  was  employed'.  It  Is  true,  as  defendant 
contends,  that  the  "stowman"  belonged  to  a 
higher  class  of  workmen  than  the  truckman, 
and  received  higher  wages,  and  that  general- 
ly it  was  the  duty  of  the  truckman  to  leave 
bis  loaded  truck  in  the  car  for  the  stowman 
to  onload,  and  at  once  to  return  to  the  check 
clerk  for  further  orders;  but.  further,  it  ap- 
pears that,  when  a  load  consisted  of  an  arti- 
cle or  articles  too  heavy  for  the  "stowman" 
to  handle  alone.  It  was  the  duty  of  the  truck- 
man to  help  him.  Plaintiff  testified:  "Q. 
He  was  doing  whatever  you  asked  him  to? 
A  He  was  supposed  to.    *    *    *    Q.  Now, 


after  this  corrugated  iron  was  brought  into 
the  car,  then  it  was  handled  according  to 
your  directions,  as  stowman  you  were  in  con- 
trol then,  after  it  got  into  the  car?  A.  I  ask- 
ed the  man  to  help  me,  the  truckman,  in  a 
case  of  that  kind."  The  truckman  testified: 
"Q.  Xou  push  a  truck — a  loaded  truck — to 
the  door  of  the  car  to  the  slower  and  leave 
it  loaded,  and,  while  he  is  unloading  that 
truck,  the  truckman  takes  the  empty  truck 
and  goes  after  another  load?  A.  You  are 
supposed  to  aid  him  If  the  load  is  too  heavy 
for  the  man  to  handle  himself."  Where  the 
extent  of  &  given  employment  Is  made  the 
subject  of  substantial  controversy  in  the  evi- 
dence, it  becomes  an  issue  of  fact  for  the 
Jury.  The  testimony  Just  quoted,  if  accept- 
ed by  the  Jury,  could  lead  to  no  other  conclu- 
sion than  that  the  truckman  was  In  the  dis- 
charge of  his  duties  when  he  attempted  to 
aid  plafutlff  in  the  work  of  storing  a  load  of 
700  or  800  pounds.  The  evidence  being  suffi- 
cient to  support  plaintiff  on  these  issues,  we 
are  of  opinion  the  petition  also  is  sufficient 
The  fact  that  the  truckman  was  acting  with- 
in his  employment  Is  not  expressly  alleged, 
and  that  fact  Is  constitutive,  but  its  existence 
may  be  inferred  fairly  from  the  other  facts 
pleaded,  and,  since  no  demurrer  to  the  peti- 
tion was  interposed,  the  doctrine  that  the  pe- 
tition should  be  liberally  construed  after  ver- 
dict for  the  plaintiff  applies  and  cures  the 
defect 

We  do  not  give  our  sanction  to  the  conten- 
tion of  defendant  that  the  Injury  was  the  re- 
sult of  a  risk  assumed  by  plaintiff.  In  re- 
cent years  it  has  been  decided  repeatedly  by 
the  courts  ot  last  resort  in  this  state  that 
the  servant  does  not  assume  the  risks  pro- 
duced by  the  master's  negligence.  Under  the 
fellow  servant  act  the  negligence  of  the  fel- 
low servant  is  the  negligence  of  the  master. 
Plaintiff  did  not  assume  the  risks  caused  by 
the  negligence  of  the  one  or  the  other. 

Finally,  it  is  urged  that  plaintiff  was  guil- 
ty In  law  of  contributory  negligence  because 
he  did  not  unload  the  bundles  separately. 
His  evidence  shows  that  he  was  required  by 
defendant  to  work  with  expedition,  that  be 
selected  the  quickest  as  well  as  the  usual 
method  of  doing  the  work,  and  that  such 
method  was  reasonably  safe  if  employed 
with  ordinary  care.  We  cannot  say  as  a 
matter  of  law  that  the  method  suggested  by 
defendant  would  have  been  safer  than  that 
followed  by  plaintiff.  Certainly  be  should 
not  be  held  negligent  for  doing  the  work  in 
the  manner  required  by  the  master,  provided 
that  manner  was  reasonably  safe,  though  not 
the  safest  that  might  have  been  selected. 
Under  all  the  circumstances,  the  conduct  of 
plaintiff  was  an  issue  of  fact  to  be  solved  by 
the  Jury. 

Finding  no  error  in  the  record,  the  Judg- 
ment la  affirmed.    All  concur. 
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GRISHAM  T.  NATIONAL  LIFE  INS.   CO. 

(St.  Louis  Court  of  Appeals.  Missouri.  March 
3,  1908.    Rehearing  Denied  AprU  14,  1908.) 

1.  Appeal— Resbbvation  of  GBOunos  or  Re- 
view—Motion FOB  New  Tbial. 

To  authorize  a  review  of  any  error  alleged 
to  have  been  committed  by  the  trial  court  dur- 
ing the  trial,  such  error  must  have  been  called 
to  the  attention  of  that  court  in  the  motion  for 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  2,  Appeal  and  Error,  fi  1650-1661.] 

2.  Evidence  —  Pabol  ob  Eztbinsic  —  Evi- 
dence Varying  Wbitings— Cohtbactb  of 
Insubance. 

Where  plaintiff  signed  an  application  for 
life  insurance  providing  for  the  payment  of  cer- 
tain annual  premiums,  and  stipulating  that  the 
application  should  be  a  basis  of  the  contract, 
and  there  was  no  allegation  or  proof  that  plain- 
tiff was  induced  to  sign  it  through  fraud,  or 
that  defendant  insurance  company's  agent  in- 
duced plaintiff  to  sign  it  without  reading  it,  or 
that  he  practiced  any  artifice  to  conceal  its  con- 
tents, the  contract  could  not  be  contradicted  by 
proof  of  a  different  verbal  agreement  with  the 
agent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |g  1818-1824.] 

3.  Sahe. 

A  written  contract  is  conclusively  presum- 
ed to  merge  all  prior  negotiations  and  to  ex- 
press the  final  agreement  of  the  parties,  and  a 
Sarty  to  such  contract  will  not  be  allowed  to 
estroy  it  by  testifying  that  though  he  signed  It 
he  did  not  read  it  or  know  its  contents. 

Appeal  from  Circuit  Court,  Texas  County; 
L.  B.  Woodside,  Judge. 

Action  by  Luther  L.  Grisham  against  the 
National  Life  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.   Affirmed. 

On  August  17, 1905,  plaintiff  applied  to  the 
defendant  company  for  a  20-year  term  life  In- 
surance iwllcy  for  $2,000,  and  executed  to  Jo- 
seph McNearney,  defendant's  soliciting  agent, 
his  negotiable  promissory  note  for  $62,  due  In 
three  mouths,  in  payment  of  the  first  annual 
premium  on  said  policy.  McNearney  imme- 
diately sold  the  note  for  value  to  an  Innocent 
purchaser,  to  whom  plaintiff  paid  the  same 
at  its  maturity,  as  he  was  legally  bound  to 
do.  The  action  Is  to  recover  the  $62  so  paid. 
Plaintiff  alleges  In  his  petition  that  "defend- 
ant by  Its  agent,  Jos.  McNearney,  falsely  and 
fraudulently  represented  and  stated  to  the 
plaintiff  that  the  form  of  life  insurance  iwllcy 
then  In  use  by  defendant  company  and  known 
as  the  '20  pay.  life  dist.  plan,'  for  each  one 
thousand  ($1,000)  dollars  on  plaintiff's  life, 
provided  for  the  payment  of  an  annual  pre- 
mium of  sixty-two  dollars  for  the  first  three 
years,  and  for  the  next  seventeen  (17)  years  a 
premium  of  five  ($5)  dollars  each,  and  at  the 
end  of  twenty  (20)  years  for  payment  to  the 
Insured,  If  then  alive,  of  the  full  face  of  the 
policy.  Plaintiff  further  says  that  he,  believ- 
ing said  false  and  fraudulent  representations 
and  statements  to  be  true,  and  being  deceived 
thereby,  was,  by  said  deception  and  belief.  In- 
duced to  and  did  at  said  time  apply  to  de- 
fendant for  a  policy  of  two  thousand  ($1;,000) 
dollars  on  bis  life  on  the  said  '20  pay.  life  dlst. 


plan'  of  the  form  then  in  use  by  defendant; 
and  in  payment  of  the  first  annual  premium 
made,  executed,  and  delivered  to  defendant's 
agenl^  Jos.  McNearney,  his  negotiable  promis- 
sory note  for  the  sum  of  sixty-two  ($62)  pay- 
able three  (3)  months  thereafter;  that  said 
agent  then  and  before  maturity  thereof,  for 
a  valuable  consideration  In  the  usual  and  or- 
dinary course  of  business,  Indorsed  and  deliv- 
ered said  note  to  National  Bank  of  Mountain 
Grove;  that  said  bank  had  no  notice  whatever 
of  the  fraud  herein  mraitioned  or  any  other 
defect  or  Illegality  whatever  affecting  the 
rights  of  the  original  parties  to  the  said  note;' 

that  thereafter,  to  wit,  on  the day  of 

November,  1905,  at  the  maturity  of  said  note, 
plaintiff  was  forced  to  and  did  pay  the  same 
to  the  said  bank,  the  innocent  purchaser  there- 
of.   Plaintiff  further  says  that  on  the 

day  of  September,  1905,  be  received  through 
defendant's  agent  a  policy  purporting  to  Insure 
his  life  for  two  thousand  dollars  on  the  '20 
payment  life  dlst  plan' ;  that  the  said  policy 
Is  In  the  form  which  was  In  use  by  defend- 
ant company  at  the  time  said  application 
was  made;  but  the  same  does  not  contain  any 
provisions  by  which  the  annual  premium  of 
sixty-two  dollars  shall  be  paid,  only  for  the 
first  three  years,  or,  thereafter,  and  for  the 
next  seventeen  (17)  years  the  premium  of  on- 
ly five  ($5)  per  thousand  each  shall  be  paid, 
or  at  the  end  of  said  x)erIod  of  twenty  (20) 
years  the  full  face  of  the  policy  should  be 
paid  to  the  Insured,  If  he  should  then  be  liv- 
ing; but,  on  the  contrary,  the  said  policy  pro- 
vides for  a  payment  in  advance  of  sixty-two 
dollars  as  a  premium  for  one  year's  insur- 
ance, and  the  annual  renewal  premium  of 
sixty-two  dollars  on  or  before  the  twenty- 
eighth  day  of  August,  1900,  and  of  the  pay- 
ment of  a  like  sum  on  or  before  the  twenty- 
eighth  day  of  August,  in  every  year  during 
the  continuance  of  said  contract  and  policy 
or  imtll  renewal  premiums  for  nineteen  (19) 
complete  years  shall  have  been  paid,  and 
makes  no  provision  whatever  whereby  the  In- 
sured, In  his  lifetime,  shall  be  authorized  to 
collect  or  receive  the  full  face  of  said  policy, 
under  any  circumstances  whatever.  Plaintiff 
further  says  that  Immediately  upon  receipt  of 
said  policy  he  examined  the  same,  and  found 
that  It  did  not  comply  with  the  description 
given  bim  by  defendant's  said  agent,  as  here- 
inbefore set  forth,  and  thereupon  he  elected 
to  avoid  said  policy,  and  forthwith  sent  the 
same  to  defendant  and.  requested  a  return  of 
his  said  note  or  a  protecljlon  against  the  pay- 
ment thereof,  which  said,  request  was  refus- 
ed, and  the  policy  sent  back  to  plaintiff,  and 
he  now  tenders  the  same  iii  court  for  use  and 
benefit  of  plaintiff."  \ 

The  answer  was  a  general  denial  and  the 
following  affirmative  defense^  "And  for  fur- 
ther answer  defendant  states  that  plaintiff 
made  application  in  writing  to^defendant  com- 
pany for  a  $2,000  policy  of  irlsurance  of  the 
form  then  in  use  by  defeniiant  company 
known  as  the  'twenty  pay  iu!e  distribution 
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plan'  upon  plaintiff's  life,  and  agreed  to  pay 
defendant  therefor  a  regular  annual  premium 
of  $62;   that  It  was  alao  stated  in  said  writ- 
ten appllcatlMi,  among  other  things,  as  fol- 
lows: *(1)  That  the  foregoing  application  shall 
be  a  consideration  for  and  a  basis  of  the  con- 
tract of  the  National  Life  Insurance  Ck)mpany 
of  the  United  States  of  America  under  any 
policy  issued  under  this  application.    (2)  That 
Inasmuch  as  only  the  officers  of  the  company 
at  its  office  in  Chicago,  Illinois,  have  the  au- 
thority to  determine  whether  or  not  a  policy 
shall  Issue  on  any  application,  and  as  they 
act  on  the  written  answers  referred  to,  no 
statements,  promises  or  Information  made  or 
given  by,  or  to,  the  person  soliciting  or  taking 
this  application  for  a  policy,  or  by,  or  to,  any 
otba  person,  shall  be  binding  on  the  company 
or  in  any  manner  aflTect  its  rights  unless  such 
statements,  promises  or  information,  be  reduc- 
ed to  writing  and  presented  in  this  application 
to  the  officers  of  the  company  at  Its  home  of- 
fice^'    And  plalntifT  at  the  same  time  and  in 
connection  with  his  said  written  application 
for  said  form  of  policy  also  signed  and  deliv- 
oed  to  defendant  another  paper  or  certificate 
In  which  plaintiff  stated,  among  other  things, 
as  follows:    'This  Is  to  certify  that  I  imve 
carefully  examined  sample  policy  and  con- 
tract presented  by  Jos.  McNeamey,  agrat  of 
the  National  Life  Insurance  of  the  U.  S.  of 
A.,  and  hare  no  hesitancy  In  recommending 
the  same  to  all  desiring  life  insurance  or  a 
good  inTestment  with  sound  security  which  is 
offered  by  this  company.     I  have  made  ap- 
plication to  said  company  for  $2,000  of  insur- 
ance, on  the  twenty  pay  life  plan  and  hold 
the  company's  receipt  showing  that  I  have 
settled  with  said  agent  for  the  first  year's  pre- 
miam.'    And  defendant  further  avers  that,  re- 
lying upon  the  said  written  application  and 
statements  of  plaintiff,  defendant  accordingly 
issued  and  delivered  to  plaintiff  a  policy  of 
insurance  on  plaintiffs  life  in  the  sum  of  $2,- 
€00,  it  being  the  policy  mentioned  in  plain- 
tUTs  petition  as  having  been  received  by  him 
fn>m  defendant  company,  and  defendant  fur- 
ther avers  that  said  policy  of  insurance  in 
all  things  conforms  to  the  requirements  of 
plalntifrs  said  written  application  and  state- 
ment, and  is  of  the  form  which  was  then  in 
use   by    defendant  company,   and   defendant 
says  tliat  by  reason  of  all  and  singular  the 
premiaes  aforesaid,  plaintiff  is  not  entitled  to 
recover  In  this  action  and  Is  estopped  from 
claiming  as  against  this  defendant  that  be  Is 
and  was  entitled  to  receive  a  different  form 
of  policy  which  would  conform  to  the  alleged 
verbal  promises  and  representations  of  de- 
fendant's alleged  agent,  the  said  Jos.  McNear- 
ney."    The  application  for  insurance  and  the 
certificate  set  out  In  the  answer  were  filed 
with  the  answer. 

Plaintiff  offered  evidence  tending  to  prove 
the  allegations  of  his  petition.  Defendant 
read  in  evidence  plalntiCTs  application  for  In- 
surance, and  made  proof  that  McNeamey's 
agency   was  limited  to  aoUcltlng  insurance. 


taking  applications  therefor,  and  collecting 
the  first  year's  premium  on  policies.  The  evi- 
dence shows  that  McNeamey  was  furnished 
with  blank  forms  of  the  policy  issued  by  de- 
fendant, and  also  tends  to  show  that  this  form 
was  seen  by  plaintiff  at  the  time  he  made  the 
application.  Plaintiff  swore  be  did  not  see 
the  form  of  the  policy  and  had  no  recollec- 
tion that  he  ever  saw  or  signed  his  applica- 
tion for  insurance.  He  would  not  admit  or 
deny  that  he  signed  the  application  but  ad- 
mitted the  signature  "looked  like"  his.  Plain- 
tiff testified  that  at  the  time  be  applied  for 
Insurance  he  was  engaged  In  the  mercantile 
business,  and  had  been  a  school  teacher.  At 
the  close  of  all  the  evidence  plaintiff  moved 
for  the  following  Instruction,  which  the  court 
refused:  "The  court  instructs  the  Jury  that 
the  application  and  papers  read  in  evidence 
by  defendant  do  not  constitute  a  defense,  but 
can  only  be  considered  by  yon  In  determining 
whether  at  the  time  the  note  was  signed  by 
the  plaintiff  he  knew  the  true  terms  and  con- 
ditions of  the  policy  applied  for."  At  defend- 
ant's request  the  court  gave  the  following  in- 
struction: "The  jury  are  instructed  that  un- 
der .the  pleading  and  all  the  evidence  the 
plaintiff  is  not  entitled  to  recover,  and  your 
finding  will  therefore  be  for  the  defendant" 

Plaintiff  filed  a  timely  motion  for  new  trail, 
and  assigned  as  groimds  therefor  that  the 
court  erred  in  giving  the  Jury  a  peremptory 
instruction  that  plaintiff  could  not  recover, 
and  also  erred  in  refusing  plaintiff's  InEtruc- 
tlon.  The  motion  was  overruled,  and  plaintiff 
appealed. 

W.  K.  Barton,  for  appellant.  J.  W.  Jami- 
son, for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
abovet.  1.  The  first  error  assigned  is  that 
the  court  erred  In  admitting  as  evidence  the 
application  for  insurance  and  the  certificate 
set  out  in  the  answer.  This  error  was  not 
called  to  the  attention  of  the  court  In  the  mo- 
tion for  new  trial.  It  Is  a  well-settled  rule 
of  appellate  practice  In  this  state  that,  to 
authorize  a  review  of  any  error  alleged  to 
have  been  committed  by  the  trial  court  in  the 
progress  of  the  trial.  It  Is  indispensable  that 
such  error  was  called  to  the  attention  of  that 
court  in  the  motion  for  new  trial.  State  v. 
Kyle,  177  Mo.  659,  76  8.  W.  1014;  Needles 
V.  Ford,  167  Mo.  405,  67  S.  W.  240 :  Redman 
V.  Adams,  165  Mo.  60,  65  S.  W.  300 ;  Fender 
V.  Haseltlne,  106  Mo.  App.  28,  79  S.  W.  1018. 
We  therefore  decline  to  notice  this  assign- 
ment of  error. 

2.  Plaintiff's  written  application  for  insur- 
sance  expressly  provides  that  the  applicant 
shall  pay  annual  premiums  at  the  rate  of  $62 
per  annum  for  the  whole  period  of  20  years, 
and  expressly  stipulates  that  said  "applica- 
tion shall  be  a  consideration  for  and  a  basis 
of  the  contract  under  any  policy  issued  under 
said  application."  Plaintiff  alleged  In  his 
petition,  and  testified,  that  McNeamey  repre- 
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sented  to  him  that  he  would  only  be  required 
to  pay  an  annual  premium  of  $62  for  3  years 
and  for  the  remaining  17  years  an  annual 
premium  of  only  $5,  and  that  on  the  faith  of 
these  representations  he  signed  and  delivered 
to  llcNearney  bis  note  for  $62.  The  question 
for  decision,  therefore,  is  whether  plaintiff  is 
bound  by  his  written  contract,  or  whether  the 
contract  In  writing  can  be  contradicted  by 
the  verbal  agreement  made  by  plaintiff  with 
McNeamey  as  agent  of  the  defendant  com- 
pany. The  written  contract  Is  in  evidence, 
unobjected  to,  and  there  is  no  allegation  or 
proof  that  plaintiff  was  induced  to  sign  It 
through  fraud  or  deception,  or  that  McNear- 
ney  induced  him  to  sign  It  without  reading  it, 
or  that  he  practiced  any  artifice  to  conceal 
Its  contents  from  plaintiff.  The  written  con- 
tract Is  therefore  unassalled  and  unlmpeach- 
ed  for  fraud,  mistake,  or  deception.  The  law 
is  well  settled  that  a  written  contract  is  con- 
clusively presumed  to  merge  all  prior  negotia- 
tions, and  to  express  the  final  agreement  of 
the  parties,  and  that  a  party  to  such  a  con- 
tract will  not  be  allowed  to  destroy  the  val- 
ue of  his  written  contract  by  testifying  that 
though  he  signed  It  he  did  not  read  It  or 
know  Its  contents.  As  was  said  by  Ellison. 
J.,  in  Johnson  v.  Cov.  Mut.  TJfe  Ins.  Co..  »3 
Mo.  App.,  loc.  cit.  591 :  "If  a  party  Is  Induced 
to  sign  a  contract  by  fraud,  he  can  avoid  it 
for  that  reason.  But  It  Is  clear  that  merely 
falsely  representing  to  a  man  in  possession  of 
his  faculties  and  able  to  read  that  a  writing 
embodies  their  verbal  understanding  Is  not 
the  fraud  the  law  means.  If  it  was,  then  no 
written  contract  could  stand  against  the  as- 
.8)1  ult  of  either  party.  He  would  only  need  to 
say  that  it  did  not  contain  the  agreement; 
and,  not  containing  the  agreement.  It  iB 
fraudulent ;  and,  being  fraudulent,  It  cannot 
be  enforced.  Thus,  a  writing  would  be  mere 
waste  material,  and  all  stability  of  contract 
be  at  an  end." 

Under  the  evidence,  defendant  was  clearly 
entitled  to  the  peremptory  Instruction  given 
by  the  court,  and  the  judgment  is  affirmed. 
All  concur. 


HANSON  V.  CRAWFORD. 

(St.  Louis  Court  of  Api>eals.    Missouri.    March 
31,  1908.) 

1.  AccoED    AND    Satisfaction  —  Pabt    Pat- 

MENT— CONSIDEBATION. 

A  creditor's  agreement  to  accept  in  dis- 
eharge  of  a  debt  &  sum  less  than  the  amount 
thereof  Is  void  for  want  of  consideration,  the 
debtor  l>eing  entitled  to  a  credit  pro  tanto  for 
the  amount  paid  under  the  agreement  The 
rule,  however,  does  not  affect  the  rule  authoriz- 
ing compositions  with  several  creditors. 

2.  Compositions   with  Creditobs  — Consid- 
eration—Mutual   Covenants  of  Cbedit- 

OBB. 

The  mutual  covenants  between  creditors, 
whereby  each  agrees  to  relinquish  a  part  of  his 
demRiid  in  order  that  by  similar  relinquishments 
of  other  creditor.s  each  may  be  made  more  near- 
ly certain  of  the  payment  of  the  part  not  re- 


leased, constitutes  a  sufficient  consideration  to 
sustain  a  composition  agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compositions  with  Creditors,  }  8.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  Jas.  T.  NevUle,  Judge. 

Action  by  C.  Hanson  against  A.  B.  Craw- 
ford. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Ai&rmed. 

O.  A.  Watson,  for  appellant  A.  S.  Cowdeu 
and  T.  J.  Delaney,  for  respondent. 

NORTONI,  J.  This  la  a  suit  on  a  promis- 
sory note.  Plaintiff  recovered,  and  defend- 
ant appealed. 

Plaintiff  owned  and  held  the  note  against 
defendant  for  many  years.  It  amounted  at 
the  time  this  suit  was  instituted  to  about 
$1,300.  He  finally  placed  It  In  the  hands  of 
an  attorney,  authorizing  him  to  compromise 
the  same  at  $200,  payable  In  installments  of 
$50  each.  The  attorney  instituted  salt  on  the 
note,  and  then  entered  Into  an  agreement  with 
the  defendant,  whereby  the  defendant  agreed 
to  pay,  and  the  plaintiff,  through  his  attorney 
agreed  to  accept,  $200  in  Installments  of  $50 
each  in  full  for  the  indebtedness.  Defendant 
paid  the  first  Installment  of  $50  thereon  to 
the  plaintifTB  attorney,  which  be  (the  attor- 
ney) retained  for  the  account  of  his  client,  the 
plaintiff.  Plaintiff  personally  repudiated  the 
agreement,  and  refused  to  accept  any  pay- 
ment thereon.  The  defendant  tendered  to 
plaintiff  several  $50  Installments  thereafter 
as  they  became  due  under  the  agreement,  but 
defendant  says  be  refused  to  accept  them.  It 
was  admitted  that  the  defendant  owed  the 
note  except  for  the  agreement  mentioned: 
that  It  was  many  years  past  due,  and  no  con- 
sideration for  the  agreement  other  than  above 
stated  appears  in  the  evidence.  In  fact  the 
only  defense  interposed  against  plaintiff's 
right  to  recover  was  the  agreement  above  stat- 
ed, whereby  the  plaintiff's  duly  authorized  at- 
torney agreed  to  accept  $200  in  full  of  the 
entire  Indebtedness  and  actually  accepted  $5() 
payment  thereon.  The  court  found  the  facts 
as  above  stated,  and  declared  as  a  matter  of 
law  thereon  that  there  Is  no  consideration  to 
supiK>rt  the  promise  of  the  plaintiff  to  accept 
less  than  the  amount  of  the  debt,  and  there- 
fore gave  judgment  against  defendant  for  the 
amount  due  on  the  note.  6  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  37T  says:  "It  Is  a  familiar  rule 
of  law  that  an  agreement  between  a  debtor 
and  a  creditor,  whereby  the  latter  agrees  to 
discbarge  the  former  on  payment  of  a  less 
sum  than  the  debt  due,  is  void  fof  lack  of 
consideration,  and  that  the  payment  of  -the 
less  sum  oi>erate8  only  as  a  discharge  pro 
tanto."  The  rule  of  law  thus  stated  Is  highly 
technical,  and  may  work  hardship  in  some 
cases.  However  that  may  be,  it  has,  since 
the  early  history  of  the  state,  been  the  rule 
of  decision  In  Missouri,  as  will  appear  by 
consulting  the  following  authorities:  Price  r. 
C>auuon,  3  Mo.  453;  Riley  v.  Kirshaw,  62  Mo. 
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224;  Klausmann  Brewery  Co.  v.  Schoenlan, 
32  Ma  Aw).  357;  Willis  v.  Gammill,  67  Mo. 
T3u;  Orr  v.  Sanford,  74  Mo.  App.  187 ;  Koer- 
per  t.  Royal  Inv.  Co.,  102  Mo.  App.  543,  77 
S.  W.  307;  Harrison  v.  Murray  Iron  Works, 
96  Mo.  App.  348,  70  S.  W.  261.  Under  the 
mie  tbus  given  the  defendant  was,  of  course, 
entitled  to  a  credit  pro  tanto  for  the  amount 
be  had  paid  on  the  note  under  the  agreement 
mentioned,  and  It  was  entirely  proper  for 
the  court  to  give  Judgment  against  him  for 
the  amount  remaining  due  thereon.  In  thus 
declaring  the  law  we  must  not  be  mlsunder- 
itood,  for  we  fully  recognize  the  rule  which 
obtains  with  respect  to  agreements  made  be- 
tween a  debtor  and  his  several  creditors  for 
the  composition  of  hia  debts  at  less  than  the 
aowtint  owing.  Such  compositions  are  ex- 
cepted from  the  mIe  above  stated  with  re- 
spect  to  a  want  of  consideration  for  the  agree- 
ment. In  fact  the  mutual  covenants  between 
creditors  whereby  each  agrees  to  relinquish  a 
part  of  his  demand  in  order  that,  by  similar 
rdlnquisbments  of  other  creditors,  each  may 
be  made  more  nearly  certain  of  the  payment 
of  the  part  which  he  does  not  release,  con- 
stitutes, it  is  said,  a  sufficient  consideration  to 
onstain  the  contract  in  those  cases.  Such  is 
the  established  law.  6  Am.  &  Eng.  Bnc.  Law 
(2d  Ed.)  377;  O'Shea,  Adm'r,  v.  Collier  White 
Lead  Co.,  42  Mo.  397,  97  Am.  Dec.  332:  Mnl- 
lin  V.  Martin,  23  Mo.  App.  R37.  In  this  case 
there  Is  no  question  of  composition,  however. 
The  facts  present  a  simple  proposition,  where 
a  debtor  is  attempting  to  enforce  against  his 
creditor  an  agreement  to  accept  an  amount 
less  than  then  due  and  owing  on  the  debt,  for 
which  agreement  the  debtor  has  surrendered 
nothing,  and  the  creditor  received  nothing 
not  already  due.  In  such  circumstances  the 
agreement  falls  strictly  within  the  rule  re- 
fpecting  a  nudum  pactum. 

The  judgment  will  be  affirmed.    It  is  so  or- 
dered. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


STATE  V.  BROWN. 

(St.  lionis  Court  of  Appeals.    Missouri.    March 
31, 1908.     Rehearing  Denied  April  14, 1008.) 

1.  iHTOXIOATING     LjqUOKS  —  LOCAL     OPTIOH 

Ei.f;cTioN— Notice— Publication. 

Under  Rev.  St.  1899,  !!  3029  (Ann.  St. 
1906,  p.  1736),  providinK  that  notice  of  a  local 
option  election  snail  be  published  in  a  newspaper 
defiignated  by  the  county  court  for  four  consec- 
utive weeks,  the  last  InRertion  to  be  within  10 
days  next  before  such  election,  insertion  for  four 
Hurcessive  weeks  in  a  weeltly  newspaper,  the  last 
insertion  being  8  days  before  the  election,  is 
nifficieit. 

|E<I.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  f  44.] 

2.  Appeal  —  Prescmption  —  Dibciiasoe    of 
Drrr  bt  Officebs. 

Tiiat  the  notice  of  a  local  option  election, 
reqnired  bv  Rev.  St.  1899,  S  ;Mr29  (Ann.  St. 
1906.  p.  lt3C).  to  be  publislied,  was  a  copy  of 
tlM  order  of  the  county  court  for  an  election. 


certified  by  the  clerk  of  such  court,  will  be  as- 
sumed on  appeal,  in  the  abseuce  of  the  notice 
from  the  record,  under  the  rule  that  ripht  action 
is  to  be  presumed  in  favor  of  officers  m  the  dis- 
charge of  their  official  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3673.] 

3.  INTOXICATINO   LiQUOBS— ADOPTION    OF   LO- 

OAL  Option— Questions  fob  Coubt. 

Whether  local  option  has  iieen  adopted  is  a 
question  for  the  court  rather  than  for  the  jury. 

4.  Same— Sale— Evidence. 

That  the  sale  of  liquor,  in  violation  of  the 
local  option  law,  was  by  defendant,  held  suffi- 
ciently shown  by  the  evidence. 

Appeal  from  Circuit  Court,  McDonald  Coun- 
ty;  F.  C.  Johnston,  Judge. 

W.  T.  Brown  appeals  from  a  conviction. 
Affirmed. 

Clay  &  Sheppard,  for  appellant  Jos.  S. 
Long,  fot  the  State. 

BLAND,  P.  J.  The  appeal  is  from  a  convic- 
tion of  defendant  for  an  illegal  sale  of  intox- 
icating liquor.  The  information  was  filed  be- 
fore a  justice  of  the  peace  in  McDonald  coun- 
ty, and  charged  that  defendant,  on  September 
8,  1906,  sold  intoxicating  liquor  in  McDonald 
county  In  violation  of  the  local  option  law, 
which  the  information  alleged  had  been  adopt- 
ed in  said  county  and  was  in  force  therein. 
In  due  course  the  cause  was  appealed  to  t&e 
circuit  court,  where  on  a  trial  de  novo  de- 
fendant was  found  guilty  and  bis  punistunent 
assessed  at  a  fine  of  $300.  Various  errors  ara 
assigned  as  having  intervened  on  the  trial. 

1.  First,  it  is  contended  that  the  notice  of 
the  local  option  election  was  insufficient  under 
the  statute,  and  for  this  reason  the  election 
was  void.  The  county  court  ordered  the  elec- 
tion to  be  held  on  April  9,  19(M,  and  ordered 
that  notice  of  the  election  be  published  in  tlie 
Pinevllle  Herald,  a  weekly  newspaper  printed 
and  published  in  McDonald  county.  The  fact 
is  uncontroverted  that  the  notice  appeared  in 
the  designated  paper,  the  Pinevllle  Herald,  for 
four  consecutive  weeks,  namely,  March  11,  18, 
2.">,  and  April  1,  1904.  Excluding  March  11th, 
the  date  of  the  first  insertion,  and  Including 
the  day  of  the  election,  April  1st,  29  days,  or 
four  weeks  and  one  day,  intervened  between 
the  publication  of  the  notice  and  the  day  of 
the  election,  and  less  than  10  days  between 
the  date  of  the  last  Insertion  of  the  notice  and 
the  day  of  the  election.  The  statute  (Rev. 
St.  1899,  S  3029  [Ann.  St  1906,  p.  1736])  jiro- 
vides  that  the  "notice  shall  be  published  in 
such  newspaper  (designated  by  the  county 
court)  for  four  consecutive  weeks,  and  that 
the  last  Insertion  ."shall  be  within  10  days  next 
before  such  election."  This  provision  has 
been  repeatedly  construed  to  mean  that  there 
shall  be  28  days'  notice  of  the  election,  and 
that  a  notice  which  allows  a  less  number  of 
days  is  InsuiTicient  In  re  Wooldrldge,  30  Mo. 
App.  612;  State  ex  rel.  v.  Tucker,  82  Mo, 
App.  620 ;  Leonard  v.  Saline  Co.  Court,  32  Mo, 
App.  633;  State  v.  Kaufman,  43  Mo.  App.  6SC: 
State  V.  Kanipman,  75  Mo.  App.  188.  As  stat 
ed,  29  days  intervened  between  the  first  pub- 
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Ilcatlon  of  tbe  notice  and  the  day  of  the  elec- 
tion, and  we  think  the  notice  was  published  In 
strict  compliance  with  the  statute.  But  we 
are  cited  by  defendant  to  the  case  of  State 
T.  Dobbins,  116  Mo.  App.  29,  92  S.  W.  136, 
wherein  the  Kansas  City  Court  of  Appeals,  In 
an  opinion  written  by  Judge  Ellison,  held,  in 
etfect,  that  If  tbe  notice  is  published  In  a 
weekly  paper,  there  should  be  five  Insertions, 
and  that  a  publication  in  four  consecutive 
weekly  Issues  of  the  paper  would  not  meet  the 
requirements  of  the  statute.  The  facts  In 
judgment  In  that  case  were:  The  notice  of 
tbe  election  was  ordered  to  be  published  in 
two  weekly  papers.  In  one  the  notice  was  in- 
serted August  4tb,  11th,  IStb,  and  25th,  and 
September  Ist  In  the  other  it  was  inserted 
August  3d,  10th,  17th,  and  31st  The  last  In- 
sertion in  each  was  within  10  days  of  the 
election.  The  fourth  Insertion  was  more  than 
10  days  before  the  election.  Hence  it  was  es- 
sential to  the  validity  of  the  election  that  a 
fifth  insertion  be  made.  But  we  are  unable 
to  concur  in  tbe  reasoning  of  our  learned 
Brother  Ellison,  by  which  be  reaches  tbe  con- 
clusion that  five  insertions  in  a  weekly  news- 
paper are  necessary  to  give  4  weeks'  or  28 
days*  notice;  nor  do  we  think  his  reasoning 
is  supported  by  the  case  cited  and  relied  on 
by  him,  namely.  State  ex  rel.  v.  Tucker,  supra. 
The  time  Intervening  between  the  date  of  the 
first  Insertion  of  the  notice  In  that  case  and 
the  election  was  but  24  daya  On  this  state 
of  facts  Judge  Ellison,  at  page  628  of  32  Mo. 
App.,  says:  "Does  the  law  require  a  notice  of 
4  weeks,  of  7  days  each,  or  does  it  only  re- 
quire a  sufficient  period  of  time  to  cover  four 
consecutive  weekly  Insertions,  though  such 
time  be  less  than  28  days?  In  other  words, 
must  there  be  four  weeks'  notice  of  the  elec- 
tion, or  a  less  time  7  Our  answer  Is  that  there 
must  be  four  weeks'  notice — 28  days'  notice — 
of  the  election,  tbe  computation  to  be  made  by 
excluding  tbe  first  day  of  tbe  notice  and  in- 
cluding the  day  of  the  election."  In  Hay- 
wood et  al.  V.  Russell  et  al.,  44  Mo.,  loc.  clt 
254,  Judge  Bliss,  in  commenting  on  the  stat- 
ute in  respect  to  the  publication  of  notice  of 
an  attachment  suit,  said:  "The  statute  re- 
quires that  notice  should  be  published  for  four 
weeks,  and  tbat  the  last  Insertion  should  be 
at  least  four  weeks  before  tbe  commencement 
of  the  term.  If  the  first  publication  Is  for 
one  week,  surely  the  other  three  are  for  one 
week  each,  and  It  is  only  necessary  that  'the 
last  Insertion' — ^not  the  last  week — should  be 
four  weeks  before  tbe  term.  The  notice  ob- 
jected to  was  published  In  a  weekly  paper  In 
four  consecutive  numbers,  which  makes  four 
we^s."  This  ruling  was  approved  by  Bar- 
day,  J.,  In  Cruzen  v.  Stephens,  123  Mo.  337, 
27  S.  W.  557,  45  Am.  St.  Rep.  549.  where  it 
was  held  that  a  publication  of  a  notice  In  a 
tax  suit  on  March  7th,  14th,  21st,  and  28th, 
was  four  weeks'  publication.  In  the  case  of 
Young  V.  Downey,  150  Mo.  317,  51  S.  W.  751, 
it  is  said  these  cases  should  no  longer  be 
followed.     Tbe  publication   in   the  Downey 


Case  was  a  notice  by  an  administrator  of  hU 
Intention  to  apply  to  the  probate  court  for  an 
order  to  sell  lands  belonging  to  his  intestate. 
This  notice  was  published  on  the  8th,  15th, 
22d,  and  29tb  of  September,  while  the  first 
day  of  the  court  at  which  the  order  was  made 
was  October  2d.  The  statute  required  that  the 
notice  should  be  published  for  four  consec- 
utive weeks  before  the  first  day  of  tbe  term, 
and  It  was  held  that,  as  but  26  days  Inter- 
vened between  tbe  first  insertion  of  the  notice 
and  the  first  day  of  the  term,  4  weeks'  or  28 
days'  notice  was  not  given.  But  it  was  not 
held  that,  if  28  days  had  Intervened  between 
the  first  insertion  and  the  first  day  of  the 
term,  the  notice  would  have  been  insufficient, 
or  that  It  was  necessary  to  have  five  Inser- 
tions to  give  28  days'  notice.  In  the  matter 
of  Wooldrldge,  supra.  It  was  held  by  this 
court,  Rombauer  writing  the  opinion,  that  the 
statute  (3029,  supra)  was  satisfied  If  28  days 
Intervened  between  the  first  of  consecutive 
publications  and  the  day  of  the  election.  In 
Ratllff  V.  Magee,  165  Mo.  461,  65  S.  W.  713, 
It  Is  said:  "Tbe  statute  required  that  the  no- 
tice for  the  final  settlement  of  an  estate 
should  be  'publlsbed  for  four  weeks'  prior  to 
the  term.  Held,  that  this  statute  required  a 
notice  to  be  published  for  4  weeks  or  28  days 
prior  to  the  beginning  of  the  term,  but  did 
not  require  that  four  weeks  should  intervene 
between  the  date  of  the  last  publication  ot 
the  newspaper  and  the  first  day  of  the  term; 
and  hence  a  notice  published  in  a  newspaiier 
on  March  24th,  March  31st,  April  7th,  and 
April  14th,  prior  to  the  beginning  of  the  term 
on  May  8th,  met  the  requirements  of  the  stat- 
ute and  was  sufficient."  The  Dobbins  Case 
seems  to  assume  that  the  notice  ceases  to  be 
published  the  day  after  the  paper  leaves  the 
press;  that  it  does  not  continue  to  be  pub- 
lished from  one  issue  of  the  paper  to  the 
next  succeeding  one.  If  this  were  true,  a 
notice  published  In  a  weekly  newspaper  four 
times  would  only  give  4  days'  notice,  and,  to 
comply  with  tbe  requirements  of  the  statute. 
It  would  be  necessary  to  publish  the  notice 
for  28  days  in  a  dally  paper,  or  for  28  weoks 
in  a  weekly  newspaper.  The  notice,  as  such, 
when  published  In  a  weekly,  does  not  cease 
to  impart  notice  tbe  day  after  the  paper  leaves 
the  press,  but  continues,  within  the  meaning 
of  the  statute,  to  l>e  published  until  the  Issu- 
ance of  tbe  next  current  number  of  the  paper, 
or  for  7  days.  The  last  Insertion  should  be 
held  to  continue  for  the  same  length  of  time 
to  impart  notice  of  the  election. 

2.  The  point  is  made  that  because  the  no- 
tice was  signed  by  tbe  clerk  of  the  county 
court  It  was  void.  The  statute  provides  that 
on  a  proper  petition  tbe  county  court  shaU  or- 
der an  election  to  be  held  in  the  coimty,  etc., 
and  the  result  of  tbe  election  shall  be  entered 
upon  tbe  records  of  the  court  A  certified 
copy  of  tbe  order  of  the  court  ordering  the 
electlcHi  would  be  a  proper  notice,  and  It 
would  be  the  clerk's  duty  to  certify  the  order 
and  deliver  it  to  the  newspaper  designated  t» 
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publish  the  same.  The  notice  itself  is  not 
in  the  record.  Following  the  rule  that  right 
action  is  to  I)e  presumed  in  favor  of  officers 
In  the  discharge  of  their  official  duties,  we 
^111  assume.  In  the  absence  of  evidence  to  the 
contrary,  that  the  notice  was  properly  authen- 
ticated, and  rule  this  point  against  defendant 

3.  To  show  that  local  option  had  been  adopt- 
ed,  the  prosecuting  attorney  Introduced  the 
records  of  the  county  court,  which  show  that  a 
proper  order  for  the  election  was  made,  and 
that  the  result  was  made  a  matter  of  record. 
The  court  heard  the  evidence  In  ¥ecq>ect  to 
the  adoptlcm  of  the  law  in  the  absence  of  the 
jury,  and  at  the  dose  of  the  case  instructed 
the  jury  that  the  law  had  l)een  adopted. 
Defendant  contends  that  this  was  error ;  that 
it  should  have  been  left  to  the  Jury  to  deter- 
mine whether  or  not  local  cation  had  been 
adi^ted.  This  is  not  the  law,  and  never  has 
been.  The  law  is  thus  stated  by  Judge  Thomp- 
son, In  State  v.  Searcy,  89  Mo.  App.,  loc.  clt. 
406:  *^he  question  whether  a  law  which  is  to 
be  a  rule  of  conduct  exists  or  does  not  exist 
is  a  Judicial  question,  and  cannot  be  sub- 
mitted to  the  ignorance  or  caprice  of  a  jury. 
Thus  it  has  been  held  tliat  the  question 
wliether  what  purports  to  be  an  act  of  the 
L^islature  of  tlie  state  was  duly  passed  with 
tlie  cMicorrence  of  the  requisite  majority  of 
tite  members  of  both  houses  as  is  required  by 
the  Constitution  of  the  state  so  as  to  become 
a  valid  law  is  a  question  for  the  court,  and 
not  for  the  Jury." 

4.  It  is  finally  contended  that  the  state's 
evidence  fails  to  show  defendant  sold  the 
liquor.  Defendant  Is  a  blacksmith,  and  the 
evidence  shows  tliat  Moffett  and  two  other 
persons  went  to  his  shop  where  he  was  at 
work.  When  they  arrived  at  his  shop  defend- 
ant was  welding  a  piece  of  iron.  Moffett  said 
to  him:  "These  boys  want  some  booze."  De- 
fendant replied :  "You  will  have  to  wait  and 
blow  for  me  until  I  make  this  weld."  De- 
fendant made  the  weld,  washed  his  hands,  and 
he  and  Moffett  went  out  of  the  shop,  and  the 
purchaser  of  the  whisky  went  into  a  room 
adjoining  the  shop  and  under  the  same  roof 
and  there  received  a  bottle  of  whisky  from  the 
hands  of  Moffett,  to  whom  he  handed  a  dol- 
lar. Moffett  went  Into  the  shop,  to  which 
defendant  had  returned,  and  came  back  into 
the  room  with  50  cents  in  change,  which  he 
handed  to  the  purchaser  of  the  whisky.  The 
reasonable  and  logical  deduction  to  be  drawn 
from  this  evidence  Is  that  defendant  furnished 
tlie  wliisky,  and  received  the  pay  therefor. 

We  think  the  case  wa?  properly  tried,  and 
affirm  the  Judgment.   All  concur. 


TURNER  et  al.  v.  MISSOURI  PAC.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missonri. 

April  6,  1908.) 

1.  Lite    Bstatbs  —  Convetancb  —  Estate 
Grakted. 

A  railway  company  purchasiDg  a  right  of 
my  from  a  life  tenant  acquires  only  the  title 


possessed  by  the  grantor,  notwithstanding  pay- 
ment of  full  value  and  the  execution  of  a  deed 
purporting  to  convey  the  fee. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  33,  Life  Estates,  |  44.] 

2.  EUINENT    D'OICAIR— PUBCHASB     FBOM     LiirK 

Tenant— Rights  of  Revaindebmen. 

Where  a  railway  company  after  the  death 
of  the  life  tenant  from  whom  it  purchased  a 
right  of  way  continues  to  use  such  way,  a  cause 
of  action  exists  in  favor  of  the  remamdermen 
for  the  recovery  of  damages  inflicted  on  their 
estate. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  S§  406,  729-732.] 

3.  Same— EiLEVENTS  of  Davaob— Recovebt. 

Where  property  is  used  for  a  railroad  right 
of  way  under  a  deed  from  the  life  tenant,  the 
elements  of  damage  to  the  remaindermen  on 
their  estate  ripening  into  a  fee  consist  of  the 
value  of  the  land  actually  taken  and  the  inci- 
dental damages  to  the  remainder  of  the  tract, 
and,  as  the  mjury  is  permanent,  there  can  be 
but  one  recovery  by  them,  which  must  include 
all  damages,  future  as  well  as  present. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  jf  363,  700,  701.] 

4.  Same— Natcbk  of  Action. 

A  cause  of  action  for  land  taken  and  oc- 
cupied for  a  railroad  right  of  way  is  not  ground- 
ed in  trespass,  but  on  the  obligation  of  the  rail- 
road company  to  compensate  the  owner  ade- 
quately for  land  taken  and  damaged  in  the  exer- 
cise of  the  right  of  eminent  domain. 

SEjd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  §§  694-701.] 

6.  Same— Pebsors  Entitled. 

A  claim  for  compensation  for  the  taking  of 
private  property  for  a  public  use  is  personal 
to  the  owner  at  the  time  of  the  taking,  and  does 
not  run  with  the  title  to  the  land,  and  will  not 
pass  to  the  vendee  of  such  owner,  in  the  absence 
of  an  express  covenant  in  the  deed  to  that  effect. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §{  407-41&] 

6.  Same. 

A  sheriff's  deed  in  partition  which  did  not 
except  a  railroad  right  of  way  from  the  descrip- 
tion of  the  land  conveyed,  and  did  not  attempt 
to  convey  to  the  vendees  any  cause  of  action 
which  had  accrued  on  account  of  the  appropria- 
tion of  the  strip  for  railroad  purposes,  did  not 
pass  to  the  purchaser  such  right  of  action,  not- 
withstanding the  announcement  made  at  the  sale 
by  the  attorney  of  the  estate  that  the  purchaser 
got  all  rights  except  the  railroad's  iron  and  ties 
that  were  on  the  tracks. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  U  407-416.] 

Appeal  from  Circuit  Court,  Pettis  County ; 
Louis  Hoffman,  Judge. 

Action  by  C.  L.  Turner  and  another  against 
the  Missouri  Pacific  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Shain  &  Bamett,  for  appellants.  Martin 
L.  Clardy,  Roy  D.  Williams,  and  C.  D.  Corum, 
for  respondent 


JOHNSON,  J.  Plaintiffs  who  are  hus- 
band and  wife,  allege  in  their  petition  that 
they  are  the  owners  In  fee  of  a  quarter  sec- 
tion of  land  In  Pettis  county,  and  that  on 
September  17,  1904,  defendant  railroad  com- 
pany entered  ni)on  and  appropriated  a  strip 
of  ground  50  feet  wide  across  said  tract  "for 
its  right  of  way  from  the  main  line  of  de- 
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feudaut's  railroad  In  Pettis  county,  Mo.,  to 
tbe  Missouri  State  Fair  Grounda  In  said  Pet- 
tis county,  and  thereon  constructed  Its  rail- 
road track,  and  since  has  been,  and  is  now, 
operating  Its  engines  and  cars  oyer  tbe  said 
land  of  plaintiffs."  The  value  of  tbe  strip 
appropriated,  which  contains  2«/io  acres,  is 
placed  at  $240,  and  damages  to  tbe  remain- 
der of  the  tract  are  laid  at  $1,500.  The  pray- 
er is  for  judgment  in  tbe  sum  of  $1,740.  The 
answer  of  defendant  interposes  defenses,  the 
nature  of  which  will  appear  in  the  discussion 
of  tbe  qnestions  of  law  presented  for  our  de- 
termination in  tbe  briefs  and  arguments  of 
counsel.  The  cause  was  tried  to  a  jury,  but 
at  tbe  conclusion  of  the  Introdnctlon  of  plain- 
tiffs' evidence  the  court  gave  the  jury  an  in- 
struction peremptorily  directing  a  verdict  for 
defendant,  and  plaintiffs  appealed  from  tbe 
judgment  rendered  on  the  verdict  returned  in 
obedience,  to  said  instruction. 

The  evidence  discloses  that  in  1886  Andrew 
Haggard  conveyed  tbe  quarter  section  of  land 
described  in  tbe  petition  to  his  daughter  Fln- 
ettle  C.  Haggard  "and  her  bodily  heirs."  In 
the  habendum  clause  of  the  deed  which  was 
executed  by  Haggard  and  bis  wife,  Mary  A., 
it  was  provided:  "If  the  said  Finettle  C.  Hag- 
gard should  not  raise  any  child  or  children,  at 
ber  death  tbe  within  described  land  is  to  re- 
vert back  to  the  said  Andrew  Haggard  and 
Mary  A.  Haggard's  estate  and  be  divided 
equally  as  tbe  other  estate  among  ber  sisters 
and  brother."  Some  time  after  tbe  execution 
and  recording  of  this  deed  the  grantee  inter- 
married with  Eaijab  O.  Hansbrough.  She 
died  September  17, 1904,  childless.  In  1900  she 
and  ber  husband  joined  in  tbe  execution  of  a 
warranty  deed  whereby,  in  consideration  of 
the  payment  of  $550,  they  undertook  to  convey 
to  defendant  tbe  fee-simple  title  to  tbe  strip 
of  land  In  controversy.  This  deed  was  duly 
acknowledged,  recorded,  and  soon  after  its 
execution  and  delivery  defendant  laid  a  rail- 
road track  on  the  strip  purchased,  and  ever 
since  bas  used  it  as  a  part  of  its  railway  sys- 
tem. After  tbe  death  of  Mrs.  Hansbrough, 
which  event  was  preceded  by  ber  father's 
death,  a  suit  was  brought  by  three  of  ber 
sisters  to  partition  tbe  land  of  which  her 
father  died  seised,  including  the  quarter  sec- 
tion in  which,  as  we  have  stiown,  a  life  estate 
bad  been  granted  to  Mrs.  Hansbrough,  and 
as  a  part  thereof  tbe  strip  conveyed  by  her 
to  defendant.  In  due  course  of  procedure  a 
sale  in  partition  was  ordered  of  all  the  lands, 
and  at  tbe  sale  (made  June  2,  1905)  plaintiffs 
purchased'  tbe  said  quarter  section  for  tbe 
price  of  $10,289.25,  and  received  a  sheriff's 
deed  In  partition  executed  in  form  and 
manner  required  by  law.-  This  deed  did 
not  except  defendant's  right  of  way  from 
the  description  of  the  land  conveyed,  nor 
did  It  attempt  to  convey  to  the  vendees 
any  cause  of  action  which  bad  accrued  on  ac- 
count of  the  appropriation  of  that  strip  by  de- 
fendant (or  railroad  purposes.     Plaintiff  C 


L.  l^mer  testified  that  tbe  announcement 
was  made  at  tbe  sale  by  tbe  attorney  of  tbe 
estate ;  "that  I  got  all  rights  there  except  tbe 
railroad's  iron  that  was  on  the  tracks.  Who- 
ever bought  it,  the  land  is  yours,  except  this 
iron  and  ties  that  Is  on  there."  Other  facts 
appear  in  the  record,  but  those  stated  control 
the  disposition  of  the  case. 

It  is  conceded  that  under  tbe  deed  from 
her  father  Mrs.  Hansbrough  became  a  life 
tenant  of  the  land  conveyed  therein,  and,  dy- 
ing childless,  tbe  fee  passed  to  ber  brother 
and  sisters  as  remaindermen.  This  Is  true, 
and,  being  true,  defoidant  acquired  no  great- 
er title  to  tbe  land  It  claims  by  grant  from 
ber  than  she  possessed.  Notwithstanding  it 
paid  full  value  and  received  a  deed  purport- 
ing to  convey  the  fee,  its  title  and  rights  de- 
rived from  tliat  deed  ended  with  tbe  death 
of  its  grantor,  and  thereafter  it  could  not 
continue  to  occupy  tbe  land  with  its  railroad 
against  tbe  will  of  tbe  remaindermen,  whose 
estate  had  ripened  Into  a  fee,  except  by  the 
exercise  of  the  power  of  eminent  domain. 
With  the  strip  appropriated  and  In  use  by  tbe 
railroad,  tbe  continuation  of  such  use  after 
tbe  death  of  tbe  life  tenant  created  a  cans** 
of  action  In  favor  of  tbe  heirs  of  .iVndrew 
Haggard  (who,  at  the  termination  of  tbe  life' 
estate,  became  owners  of  tbe  fee  as  tenants 
in  common)  for  tbe  recovery  of  damages  in- 
filcted  on  tbeir  estate  by  such  continued  use. 
Tbe  elements  of  tbelr  damage  consisted  of 
tlie  value  of  tbe  land  actnally  taken,  and  tbe 
Incidental  damages  to  the  remainder  of  tbe 
tract.  And  as  the  Injury  was  permanent  and 
consisted  in  tbe  absolute  taking  of  tbe  strip 
of  ground  In  a  manner  to  Injure  the  entire 
property,  there  could  have  been  but  one  re- 
covery by  tbe  heirs,  and,  under  proper  plead- 
ings, it  sbould  Include  all  damages,  future 
as  well  as  present.  Doyle  v.  Railway,  ll.'J 
Mo.,  loc.  dt.  287,  20  S.  W.  970.  Tbe  cause  of 
action  in  such  cases  Is  not  grounded  In  tres- 
pass, but  on  the  obligation  of  the  defendant 
company  to  compensate  the  owner  adequate- 
ly for  land  taken  and  damaged  in  tbe  exercise 
of  tbe  right  of  eminent  domain.  Had  the 
heirs  chosen  to  sue  for  such  damages,  a  judg- 
ment recovered  by  them  in  such  action  when 
satisfied  by  defendant  would  have  operated 
to  vest  in  defendant  "an  easement  In  tbe  land 
as  much  so  and  as  effectually  to  all  intents 
and  purposes  as  If  condeibnation  proceedings 
bad  been  regularly  Instituted  and  conducted." 
Doyle  V.  Railway,  supra. 

But  It  will  be  observed  that  tbe  present  ac- 
tion is  not  prosecuted' by  the  heirs  of  Andrew 
Haggard,  but  by  their  vendees  who  purchased 
tbe  land  at  partition  sale,  and  to  whom  the 
cause  of  action,  which  had  accrued  In  favor 
of  tbe  belrs  on  account  of  tbe  continued  use 
of  tbe  right  of  way  by  defendant,  was  not 
conveyed  by  the  sheriff's  deed.  In  our  opin- 
ion plaintiffs  as  such  vendees  did  not  succeed 
to  tbe  cause  of  action  which  had  become  com- 
plete at  the  time  of  tbelr  purchase.    Tbe 
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claim  for  compensatloo  for  tbe  taking  of  pri- 
vate property  for  a  public  use  is  personal  to 
the  owner  at  the  time  of  the  taking.     It  does 
not  run  with  the  title  to  the  land,  and  will 
not  pass  to  the  vendee  of  such  owner  in  the 
absence  of  an  express  covenant  In  the  deed  to 
that  effect.    This  rule  is  clearly  stated  by  the 
Supreme  Court  of  the  United  States  in  Rob- 
erts y.  Railroad,  158  U.  S.  1,  15  Sup.  Ct  756, 
39  L.  Ed.  873,  where  It  Is  said:    "It  Is  well 
settled  that,  where  a  railroad  company,  hav- 
ing the  power  of  eminent  domain,  has  enters 
ed  Into  actual  possession  of  land  necessary 
for  Its  corporate  purposes,  whether  with  or 
without  the  consent  of  tbe  owner  of  sncb 
lands,  a  subsequent  vendee  of  the  latter  takes 
tbe  land  subject  to  tbe  burden  of  tbe  rail- 
road, and  tbe  right  to  payment  from  tbe  rail- 
road company.  If  It  entered  by  virtue  of  an 
agreement  to  pay,  or  to  damages.  If  the  entry 
was  unauthorized,  belongs  to  tbe  owner  at 
the  time  tbe  railroad  company  tocric  posses- 
sion."    And  tbe  rule  generally  is  recognized 
in  tbe  authorities  we  have  consulted.    Doyle 
T.  Railway,  supra ;    McReynoIds  v.  Railway, 
110  Mo.  484,  19  S.  W.  824 ;    Webster  v.  Rail- 
way, 116  Mo.  115,  22  S.  W.  474;    Whitecotton 
.V.  Railroad,  104  Mo.  App.  66,  78  S.  W.  318; 
Maffett  V.  Quine  (C.  C.)  93  Fed.  347;    Rail- 
road ▼.  McDougall,  118  111.  229,  8  N.  E.  678 ; 
Railroad  v.  Loeb.  118  111.  203,  8  N.  B.  460.  59 
Am.  Rep.  841 ;   McFadden  v.  Johnson,  72  Pa. 
335,  13  Am.  Rep.  681 ;  Railroad  v.  Englebart, 
57  Neb.  444,  77  N.  W.  1092;   Walton  v.  Rail- 
road, 70  Wis.  414,  36  N.  W.  10;    Smith  v. 
Railroad,  88  Tenn.  611,  13  S.  W.  128;   Hilton 
V.  City  of  St  Louis,  99  Mo.  208,  12  S.  W. 
657;   Alien  v.  Railway,  107  Ga.  838,  33  S.  B. 
696;   Railroad  r.  Maber,  91  111.  316;   Gait  v. 
Railroad,  157  111.  12.'),  41  N.  E.  643;  Tenbrooke 
V.  Janke,  77  Pa.  392 ;  Lewis  on  Eminent  Do- 
main, S  316.    Applying  it  to  tbe  facts  of  tbe 
present  case,  we  are  compelled  to  hold  that 
tbe  only  right  of  action  which  accrued  from 
the  appropriation  by  defendant  of  the  land  be- 
longing to  the  heirs  of  Andrew  Haggard  In- 
ured to  the  heirs  as  their  personal  property, 
and  did  not  pass  to  plaintiffs. 

Accordingly  tbe  Judgment  is  affirmed.    All 
concur. 


McKINNET  T.  T.  L.  WRIGHT  LUMBER  CO. 

(St.  Lonis  Court  of  Appeals.    Mbsoari.    March 

31,  1908.) 

1.  ExcEPTiojiB,  BiLi,  OF— Bystanders'  BiLt. 

Under  Rev.  St.  1899,  {  733  (Ann.  St.  1906, 
p.  727),  tbe  veritr  of  a  bygtaaders'  bill  may  be 
established  b^  affidavits  only  when  tbe  judge 
certifies  tbe  bill  to  be  untrue. 

2.  Same— TniE  fob  Filing. 

Unless  a  bill  of  exceptions  Is  presented,  ap- 
proved, and  filed,  or  if  a  bystandera'  bill  certi- 
fied to  be  untrue  is  deposited  witli  the  clerk 
within  the  time  eranted  by  the  court  or  ex- 
tended by  the  judge  in  vacation.  It  cannot  be 
coDsiderea  on  am>eal. 

(Ed.  Note. — For  cases  in  point,  see  CViit.  Dig. 
ToL  3i  Appeal  and  Brror.  if  2404,  2405.] 


Appeal  from  Circuit  Court,  Mississippi 
County;   Henry  C.  Riley,  Judge. 

Action  by  Thomas  A.  McKlnney  against  the 
T.  L.  Wright  Lumber  Company.  From  a 
Judgment  for  defendant,  plaintlfT  appealed  to 
the  Supreme  C!onrt,  whence  the  cause  was 
certified  (102  Mo.  82,  90  S.  W.  726)  to  the  St. 
Louis  Court  of  Appeals.    Afllrmed. 

C.  D.  Yancey  and  A.  J.  McCoUum,  for  ap- 
pellant J.  C.  Sbeppard  tmd  Jno.  M.  Atkin- 
son, for  respondent. 

NORTONI,  J.  The  appeal  was  perfected 
to  the  Supreme  Court  That  court  found  it- 
self to  be  without  Jurisdiction  and  certified 
the  case  here,  as  will  more  fully  appear  by 
reference  to  McKlnney  v.  Wright  Lumber 
Company,  192  Mo.  32,  90  S.  W.  726.  An  ex- 
amination of  the  record  discloses  the  cause 
to  have  been  Instituted  in  the  circuit  court 
of  Ripley  county.  The  venue  was  afterwards 
changed  to  the  circuit  court  of  Mississippi 
county,  In  which  court  a  trial  was  had  re- 
sulting in  a  Judgment  for  the  defendant  at 
the  October  term,  1902.  In  due  time  motions 
for  new  trial  and  in  arrest  of  Judgment  were 
filed  and  overruled,  and  an  appeal  granted 
the  plaintiff  to  the  Supreme  Court,  as  above 
stated.  It  appears  that  leave  was  given 
plaintiff  to  file  his  bill  of  exceptions  within 
90  days.  The  bill  was  not  filed  within  that 
time,  and  Judge  Riley  granted  further  time 
therefor  twice;  the  last  extension  of  time 
for  filing  tbe  bill  of  exceptions  expiring 
March  4,  1903.  No  further  extension  was 
given  by  tbe  Judge  nor  by  stipulation  of  coun- 
sel. Afterwards  counsel  for  appellant  pre- 
sented a  bill,  and  the  Judge  declined  to  ap- 
prove it  More  than  two  years  thereafter, 
to  wit  September  11,  1905,  plaintiff  presented 
what  he  denotuluates  a  bill  of  exceptions  au- 
thenticated by  bystanders.  The  Judge  refus- 
ed to  permit  tbe  bystanders'  bill  to  be  filed, 
for  the  reason  It  was  presented  long  after 
the  extension  of  time  for  filing  the  bill  of 
exceptions  had  expired.  The  Judge  did  not 
certify  this  bill  was  untrue,  however;  and 
this  is  tbe  sole  condition  upon  which  the 
verity  of  a  bystanders'  bill  may  be  establish- 
ed by  affidavits,  under  sectlos  733,  Kev.  St 
1899  (Ann.  St  1906,  p.  727).  See  State  ex 
rel.  MlUett  v.  Field,  37  Mo.  App.  83.  Be  this 
as  It  may,  upon  the  refusal  of  the  Judge  to 
permit  tbe  bystanders'  bill  to  be  filed,  plain- 
tiff proceeded  to  and  did  procure  several  affi- 
davits vouching  its  integrity.  These  affida- 
vits, together  with  the  bill,  were  deposited 
within  five  days  in  tbe  clerk's  office.  See 
section  734,  Rev.  St  1899  (Ann.  St  190(5,  p. 
728).  The  plaintiff  now  urges  this  court  to 
review  the  cause  upon  the  bill  thus  authenti- 
cated and  filed,  or,  rather,  deposited. 

It  is  obvious  the  court  cannot  review  any 
matter  of  exception  therein  preserved  for 
several  reasons,  chief  of  which  Is  the  bill  was 
filed  out  of  time.  Waiving  the  matter  as  to 
the  Judge  not  having  refused  the  bystanders' 
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bill  for  the  reason  It  waB  antrue,  It  1b  the 
settled  law  that  unless  the  bill  is  presented, 
approved,  and  filed,  or  if  a  bystanders'  bill 
certified  to  be  antrue  Is  deposited  with  the 
clerk  within  the  time  granted  by  the  court 
or  extended  by  the  Judge  In  vacation.  It  can- 
not be  considered  on  appeal.  Ldnaban  ▼. 
Barley,  124  Mo.  560,  28  S.  W.  84;  State  ▼. 
Berry,  103  Mo.  367,  15  S.  W.  621.  The  time 
for  filing  the  bill  having  expired  March  4, 
1903,  the  juSge  himself  could  not  have  grant- 
ed further  time  for  filing  thereafter.  State 
V.  Apperson,  115  Mo.  470,  22  S.  W.  375.  And 
the  same  Is  true  of  the  court.  It  would  have 
been  Incompetent  for  the  circuit  court  of  Mis- 
sissippi county  in  term  time  to  further  extend 
the  time  for  filing  the  bill  after  it  had  once 
expired.  An  order  to  that  effect  would  have 
been  coram  non  Judice.  Keyes  v.  Kennedy, 
109  Mo.  App.  644  83  S.  W.  539;  Union  Nat. 
Bank  v.  Barker,  145  Mo.  356,  366,  367,  46  S. 
W.  1096.  And  BO,  too,  after  the  time  granted 
by  the  Judge  for  filing  the  bill  had  expired, 
a  stipulation  by  counsel  i>ermittlng  It  to  be 
filed,  even  though  approved  by  the  court, 
would  have  been  Insufficient  to  render  the 
bill  reviewable  here.  Union  Nat.  Bank  v. 
Barker,  145  Mo.  356,  46  S.  W.  1006;  Monarch 
Rubber  Co.  v.  Bunn,  78  Mo.  App.  55.  The 
statute  (section  730,  Rev.  St.  1899  [Ann.  St 
1906,  p.  726]),  authorizing  the  bill  to  be  au- 
thenticated by  bystanders  only  permits  its 
filing  In  vacation  within  the  time  specified 
In  the  order  of  the  court.  It  results,  of 
course,  that  this  court  cannot  consider  the 
matters  presented  in  the  bill.  All  of  the  ar- 
guments advanced  by  appellant  relate  to  mat- 
ters of  exception,  and  those  we  are  not  per- 
mitted to  examine. 

There  appears  no  error  on  the  record; 
and,  for  the  reasons  given,  the  Judgment  will 
be  affirmed.    It  Is  so  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


WRIGHTSMAN  v.  HERRICK. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
31,  1908.) 

1.  EVIOENCB— Adhissions  Aqairst  Irtbbebt 
—.Abandoned  Plbaoiros. 

Plaintiff  brought  an  action  a);ainst  a  rail- 
road company  to  recover  for  loss  of  Koods  ship- 
ped, but  dismissed  the  case  and  brought  action 
against  defendant,  who  was  the  coosiKnee  of  the 
goods.  Held,  that  the  answer  of  the  railroad 
company  in  the  abandoned  suit  could  not  be  in- 
troduced in  evidence,  as  its  averments  would 
not  constitute  admissions  against  interest  by 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  713-725.1 

2.  ApPEAii— Harmless  Errob— Admission  or 
Evidence. 

In  an  action  against  the  consignee  of  goods 
to  recover  the  value  of  the  goods  which  defend- 
ant claimed  never  to  have  received,  an  answer 
in  a  previous  suit  brought  by  plaintiff  against 
the  railroad  company  to  recover  for  the  same 
goods,  containing  a  general  denial,  followed  by 


a  special  plea  founded  on  the  bill  of  lading, 
providing  that  in  case  of  the  loss  of  any  of  the 
property  the  value  of  the  contents  of  the  lost 
boxes  should  be  fixed  at  $5  per  hundredweight, 
and  followed  by  an  averment  that,  if  the  rail- 
road company  did  not  deliver  the  box,  plaintiff 
should  be  limited  in  her  recovery  to  $10,  was 
admitted  in  evidence.  HeJd,  that  its  admission 
was  not  harmless  error,  as  the  answer  tended  to 
support  the  contention  of  defendant  that  the 
railroad  company  never  delivered  the  box  in  con- 
troversy to  him. 

Appeal  from  Circuit  Court,  Greene  Coimty ; 
Jas.  T.  Neville,  Judge. 

Action  by  Barbara  Wrightsman  against 
Sam  Herrlck.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

J.  P.  McCammon  and  Addison  Brown,  for 
appellant 

GOODE,  J.  Plaintiff  sued  to  recover  the 
value  of  a  box  of  household  goods,  chiefly 
beddothlng,  alleged  to  tiave  been  lost  by  de- 
fendant The  goods  were  shipped  by  plain- 
tiff from  Ozark,  Mo.,  to  Springfield,  Mo.,  over 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, consigned  to  defendant  who  was  to 
store  them  until  called  for  by  plaintiff.  The 
lost  box  was  one  of  three ;  the  other  two  hav- 
ing been  accounted  for  by  defendant  In  the' 
first  instance  the  plaintiff  Instituted  an  ac- 
tion against  the  railroad  company  for  the  loss 
of  the  box,  believing  It  never  had  been  de- 
livered by  the  railroad  company  to  defend- 
ant; but  before  said  cause  came  to  trial, 
plalntllTs  attorney,  having  ascertained  facts 
which  convinced  him  the  box  was  delivered 
by  the  railroad  company  to  defendant  dis- 
missed the  cause  and  Instituted  the  present 
action.  At  the  trial  defendant's  counsel  of- 
fered in  evidence  the  pleadings  in  the  aban- 
doned case  against  the  railroad  company. 
These  pleadings  were  objected  to,  and  es- 
pecially the  answer  of  the  railroad  company, 
as  not  containing  admissions  against  inter- 
est by  plaintiff,  and  hence  Incompetent  The 
objection  was  overruled,  an  exception  saved, 
the  answer  admitted,  and  this  ruling  Is  as- 
signed for  error  on  the  appeal.  We  know  of 
no  theory  on  which  It  was  admissible,  as  It 
was  an  adverse  pleading  filed  against  the 
plaintiff  by  a  party  she  had  sued.  Its  aver- 
ments would  not  constitute  admissions  against 
Interest  by  the  plaintiff.  Stevens  v.  Crane, 
116  Mo.  408,  22  S.  W.  783.  It  Is  on  the  theory 
that  It  contains  admissions  against  Interest 
that  an  abandoned  pleading  Is  received  In 
evidence  against  the  party  who  filed  It  Wal- 
ser  V.  Ware,  141  Mo.  443,  464,  42  S.  W.  928. 

We  have  been  In  some  doubt  as  to  whether 
the  averments  In  the  answer  of  the  railroad 
company  could  have  influenced  the  Jury 
against  plaintiff.  Said  answer  contained  a 
genera]  denial,  which,  in  denying  the  rail- 
road company  had  ever  received  the  box,  was 
favorable  to  the  plaintiff's  present  action. 
But  the  denial  was  followed  by  a  special  plea, 
founded  on  the  bill  of  lading,  and  providing 
that  In  case  of  loss  of  any  of  the  property. 
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the  Talne  of  the  contents  of  the  lost  box 
should  be  fixed  at  $o  per  hundredweight,  and 
no  more.  The  railroad  company  set  up  this 
clanae  of  the  bill  of  lading,  and  followed  it 
by  an  averment  that  If  the  box  was  not  de- 
livered by  the  company  to  Herridc,  the  de- 
fendant In  this  snlt,  plaintiff  should  be  limit- 
ed in  her  recovery  against  the  railroad  com- 
pany to  $S  a  hundredweight,  or  $10  in  all; 
it  being  alleged  the  box  only  weighed  200 
poonds.  As  a  whole,  the  answer  was  of  such 
a  nature  as  to  support  the  contention  of  Her- 
rlck  In  the  present  case  that  the  railroad 
company  never  delivered  the  box  In  contro- 
versy to  Mm,  which  Is  the  gravamen  of  bis 
defense^ 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded.   All  concur. 


TAIT  V.  LOCKE. 

(St.  lionis  Conrt  of  Appeals.    Migsonri.    Mardi 
31,  190&    Rehearing  Denied  April  14, 1906.) 

1.  JuDGifERT— Amendment. 

Where  a  motion  for  jadgment  non  obstant* 
was  filed  before  the  court  bad  pronounced  judg- 
ment on  the  verdict,  the  misprision  of  the  clerk 
in  including  a  judgment  entry  in  the  entry  of 
the  verdict  did  not  prevent  the  granting  of  the 
motion  for  judgment  non  obstante,  as  the  record 
eoold  be  corrected  after  the  granting  of  the  mo- 
tion by  the  court  setting  aside  the  two  judg- 
ment entries  and  then  entering  judgment  non 
elistante. 

2.  SAI.E8  —  CORTBACT  —  BBEACH  —  ACTIONS— 

Evidence  Admibsibuc  undeb  Pleadings. 
Where,  in  an  action  for  breach  of  a  contract 
to  purchase  certain  books,  the  answer  did  not 
allege  what,  if  any,  representations  were  made 
as  to  the  accuracy  of  the  books  or  that  any  rep- 
resentations were  fraudulently  made,  and  did 
not  allege  a  warranty,  evidence  that  the  l>ooks 
did  not  come  up  to  the  representation  of  the 
seller's  agent  in  respect  to  historical  and  geo- 
graphical accuracy  was  properly  excluded. 
8.  Sams— Contract— Execution — Fbatjd. 

In  an  action  on  a  contract  to  purchase  a 
set  of  16  books  at  $C  per  volume  according  to 
a  written  contract,  defendant  was  entitled  to 
defend  as  against  an  assignee  of  the  seller  stand- 
ing in  the  same  position,  on  the  ground  that  the 
seller's  agent  who  obtained  the  contract  misread 
the  contents  thereof  to  defendant  and  that  de- 
fendant, though  able  to  read,  relied  on  the  truth- 
fulness of  the  agent's  representation  as  to  the 
terms  of  the  contract,  and  therefore  signed  the 
writing  wiiich  was  entirely  different  from  the 
agreement  to  which  defendant  assented. 

Appeal  trom  Circuit  Court,  Lawrence  Coun- 
ty;  F.  C.  Johnston,  Judge. 

Action  by  Joseph  M.  Tait  against  W.  W. 
Locke.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed  and  remanded. 

This  action  was  on  the  following  obliga- 
tion: 

"Aug.  24,  190a 
'T>r.  F.  C  Beach,  Editor  'Scientific  Amer- 
ican.' 

"Editor  in  Chief.    Scientific  American  Club. 

"260  Fifth  Ave.,  New  York. 
"Please  deliver  to  my  address,  pr^ald,  one 
eomplete  set  of  The  Americana'  the  contribu- 


tors' edition,  consisting  of  sixteen  volumes  In 
balf-Persian  morocco  binding,  for  which  I 
agree  to  pay  $6.00  per  volume. 

"Subscriber's  signature,  W.  W.  Lod[& 

"  business  address 

"  residence 

"  city,  Pierce  City,  Mo. 

"Deliver  at 

"W.  W.  Locke,  Pierce  City,  Mo. 

"J.  H.  Harrington,  Salesman." 

It  will  be  observed  the  order  was  given  to 
the  Scientific  American  Club  or  Dr.  F.  C. 
Beach,  editor  of  the  Scientific  American.  Sub- 
sequently the  Scientific  American  Club  was 
incorporated  as  the  Scientific  American  Com- 
piling Department  J.  H.  Harrington,,  who 
took  the  order  from  defendant,  was  a  travel- 
ing salesman  for  the  aforesaid  club  and  aft- 
erwards for  the  Incorporated  company.  The 
demand  amounting  to  $96  was  assigned  to 
plaintiff  Talt,  but  it  Is  not  asserted  that  he 
enjoys  any  other  rights  under  the  assignment 
than  belonged  to  the  original  promisee.  It  is 
charged  in  the  petition  that  defendant  order- 
ed a  complete  set  of  the  Americana,  and 
agreed  to  pay  $6  a  volume,  or  $96  in  full: 
that  said  contract  was  taken  in  the  name  of 
the  Scientific  American  Club  for  the  use  and 
benefit  of  the  Scientific  American  Compiling 
Department;  that  the  order  was  accepted 
and  the  books  shipped  to  defendant,  but  he 
refused  to  accept  or  pay  for  them;  that  all 
rights  accruing  under  the  contract  were  as- 
signed to  plaintiff.  In  a  verified  answer  the 
defendant  denied  he  had  executed  the  Instru- 
ment sued  on,  and  alleged  the  facts  connected 
with  the  execution  of  the  instrument,  to  wit: 
"That  In  August,  1906,  he  was  solicited  by 
the  agent  of  the  Scientific  American  Compil- 
ing Department  to  buy  a  set  of  Americana ; 
that  said  agent  read  to  him  or  pretended  to 
read  to  him,  what  purported  to  be  the  con- 
tract that  he  wanted  him  to  sign ;  that  said 
contract  so  read  or  pretended  to  be  read  was 
for  the  Americana  at  the  price  of  six  dollars, 
which  was  to  be  sent  to  defendant,  for  bis  in- 
spection, and.  If  satisfactory,  he  should  keep 
it,  if  not.  It  should  be  returned;  that  believ- 
ing the  said  agent  was  truly  reading  the  con- 
tents of  the  contract,  when  the  said  agent 
shoved  it  over  to  him,  he  signed  either  the 
one  so  pretended  to  be  read,  or  one  which  was 
fraudulently  substituted  for  the  one  he  In- 
tended to  sign,  so  that  defendant  says  he 
never  executed  the  contract,  sued  on  In  this 
case,  DotwIthBtandlng  the  said  contract  bears 
his  signature;  that  same  was  obtained 
through  the  fraud  of  said  Scientific  American 
Compiling  Department  and  Its  agents."  Aft- 
er pleading  non  est  factimi  In  the  language 
quoted,  the  answer  states  the  further  defense 
that  after  a  complete  set  of  the  Americana 
had  been  shipped  to  defendant,  he  examined 
the  work,  and  returned  It  to  the  company, 
prepaying  the  freight,  because  "the  books 
were  not  what  they  were  recommended  to  be, 
did  not  contain  matter  represented,  but  con- 
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talned  Incorrect  statements  of  events  and  lo- 
cations of  towns  and  countries."  Harring- 
ton, the  agent  of  the  publishing  company,  en- 
tered the  defendant's  place  of  business,  a 
mercantile  establishment,  August  20,  1906, 
and  proposed  to  defendant  to  sell  him  an  en- 
cyclopedia. The  latter  replied  he  was  not 
interested  because  he  had  an  Encyclopedia 
Brlttanlca  and  thought,  from  Harrington's 
description,  the  two  works  were  about  the 
same.  Harrington  said  there  was  no  com- 
parison l)etween  the  two  as  his  books  were 
complete  and  up  to  date  in  every  respect. 
Lodce  swore  be  signed  the  contract  without 
reading  it,  and  his  counsel  ofTered  to  prove 
that  Harrington  pretended  to  read  over  tbe 
contract,  but  this  testimony  was  rejected  be- 
cause Locke  swore  be  could  read,  and  the 
answer  did  not  say  he  was  illiterate.  The 
attempt  was  repeated  in  various  forms,  to 
prove  defendant  was  Induced  to  sign  the  con- 
tract without  reading  It  by  Harrington's  pre- 
tending to  read  It  to  him.  The  purport  of 
the  offer  of  testimony  is  that  Locke  was  busy 
and  signed  the  instrument  in  suit,  believing 
It  expressed  tbe  true  agreement  between  him 
and  Harrington;  1.  e.,  that  one  volume  of 
tbe  work  was  to  be  sent  for  Inspection ;  that 
Harrington  read  tbe  instrument  as  If  it  stat- 
ed such  an  agreement  Instead  of  the  one  ac- 
tually stated.  All  this  testimony  was  exclud- 
ed and  defendant's  counsel  excepted.  Other 
offers  to  prove  Harrington  represented  tbe 
books  would  contain  a  correct  history  of 
events,  towns,  countries,  and  cities,  and  that 
those  sent  were  incorrect  in  many  respects 
and  not  as  represented,  were  also  rejected 
and  exceptions  saved.  At  tbe  conclusion  of 
the  evidence  the  court,  at  plaintiff's  request, 
instructed  the  jury  tliat  defendant  bad  ad- 
mitted signing  the  contract  in  suit,  and  if  the 
Jury  believed  tbe  compiling  department  bad 
assigned  all  rights  and  claims  thereunder  to 
plaintiff,  tbe  verdict  should  be  for  him  in  the 
sum  of  $96.  On  behalf  of  defendant  the 
court  instructed  that  the  instrument  was  not 
negotiable,  could  only  be  transferred  by  as- 
signment, and  was  subject  to  the  same  de- 
fenses in  plaintiff's  hands  as  if-  the  suit  was 
by  tbe  company  which  first  made  the  con- 
tract. Tbe  Jury  returned  a  verdict  for  de- 
fendant, and  on  tbe  same  day,  before  Judg- 
ment was  given  on  tbe  verdict,  plaintiff  fil- 
ed a  motion  for  Judgment  in  his  favor  on  the 
pleadings  and  evidence  notwithstanding  the 
verdict  A  few  days  later  Judgment  was  giv- 
en in  accordance  with  plaintiff's  motion,  tbe 
entry  reciting  tbe  filing  of  the  motion  imme- 
diately on  tbe  return  of  tbe  verdict  and  be- 
fore Judgment ;  that  the  motion  was  sustain- 
ed, and  it  was  considered,  ordered,  and  ad- 
Judged  the  verdict  of  the  Jury  be  vacated  and 
plaintiff  have  and  recover  of  defendant  the 
sum  of  $96.  Prior  to  tbe  date  of  this  entry 
tlie  clerk,  in  entering  the  verdict,  had  follow- 
ed it  with  a  Judgment  that  plaintiff  take 
nothing   by   the   action,   and   defendant   go 


hence  without  day,  recover  from  plaintiff  his 
costs  and  have  execution.  B'rom  the  Judg- 
ment entered  pursuant  to  plaintiff's  afore- 
said motion,  defendant  appealed. 

Jos.  French,  for  appellant  R.  H.  Davis, 
for  respondent. 

GOODE,  J.  (after  stating  tbe  facts  as 
above).  The  point  Is  urged  that  a  Judgment 
uon  obstante  veredicto  can  be  given  only 
when  the  answer  states  no  defense,  and  even 
then  must  be  given  after  verdict  and  beforf 
Judgment;  hence,  that  as  the  present  record 
shows  judgment  went  for  defendant  on  the 
return  of  the  verdict  to  give  a  second  Judg- 
ment later,  notwithstanding  the  verdict,  was 
error.  But  the  record  shows  the  motion  for 
Judgment  non  obstante  was  filed  before  the 
court  had  pronounced  Judgment.  The  mis- 
prision of  the  clerk  in  including  a  Judgment 
entry  in  tbe  entry  of  the  verdict  could  be 
corrected  by  directing  tbe  lower  court  to  set 
aside  tbe  two  Judgment  entries,  and  then  en- 
ter Judgment  non  obstante. 

The  main  question  is,  was  plaintiff  entitled 
to  Judgment  non  obstante?  This  depends  on 
whether  defendant  stated  and  offered  proof 
of  a  defense.  As  regards  tbe  testimony  offer- 
ed to  prove  tbe  books  did  not  come  up  to  the 
representation  of  the  agent  In  respect  of  his- 
torical and  geographical  accuracy,  we  find 
no  reason  to  complain  of  the  ruling  of  the 
court.  The  answer  does  not  say  what  repre- 
sentation was  made  as  to  those  matters,  or 
that  any  was  fraudulently  made,  and  neither 
does  it  allege  a  warranty.  The  position  seri- 
ously maintained  is  that  a  valid  defense  was 
averred  in  respect  of  fraud  in  procuring  the 
execution  of  tbe  contract  In  stating  this 
defense  tbe  answer  alleges  the  facts  con- 
nected wltb  the  signing  of  the  contract  In 
effect  it  says  the  agent  of  the  company  pre- 
tended to  read  to  defendant  what  purported 
to  be  a  writing  expressing  tbe  agreement 
between  them,  which  agreement,  as  made 
and  as  read,  was  that  one  volume  of  the 
"Americana"  should  be  sent  for  defendant's 
Inspection  and  should  be  paid  for  if  satis- 
factory. If  not  returned;  that  defendant  be- 
lieved the  agent  read  the  memorandum  as  it 
was  written,  and  so  believing  signed  the  pa- 
per shoved  over  to  him;  that  the  paper  sign- 
ed was  either  the  one  the  agent  pretended  to 
read,  but  read  falsely,  or  another  substituted 
In  lien  of  it  No  testimony  was  offered  of 
a  fraudulent  substitution,  the  offer  made  con- 
ducing to  prove  only  a  misreading  of  tbe 
paper;  and  that  defendant.  Instead  of  read- 
ing it  himself,  relied  on  tbe  veracity  of  the 
agent's  reading.  Plaintiff's  counsel  contends 
the  answer  states  no  defense,  as  it  does  not 
say  defendant  was  unable  to  read,  and  that 
the  testimony  offered  would  not  establish  a 
defense,  as  It  included  no  evidence  of  such 
inability.  In  other  words,  granting  the  truth 
of  what  was  pleaded  and  of  tbe  proof  offered, 
defendant  is  bound  by  the  contract  because 
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of  blB  negligence  In  signing  without  reading. 
In  dealing  with  this  question  It  Is  to  be  re- 
membered the  suit  on  the  Instrument  is  by 
a  plaintiff  who  neither  has  nor  claims  better 
standing  than  the  original  promisee  would 
haye,  and  not  by  an  Innocent  third  party 
who  acquired  the  contract  for  value.  It  Is 
to  be  remembered,  too,  that  whatever  fraud 
occurred  in  procuring  the  execution  of  the 
Instrument,  was  perpetrated  by  the  agent  of 
the  company  and  therefore  the  latter,  and 
plaintiff  as  Its  assignee.  Is  affected  by  the 
fraud.  1  Page,  Contracts,  i  66;  Martlndale 
V.  Harris,  26  Ohio  St.  379.  The  proposition 
on  which  plaintiff's  counsel  relies  is  that, 
conceding  these  facts,  the  negligence  of  the 
defendant  precludes  him  from  challenging 
the  contract  on  the  ground  that  the  memo- 
randum was  misread,  and  he  was  thereby  de- 
rived regarding  Its  effect.  The  doctrine  that 
a  party  who  fraudulently  induces  the  sign- 
ing of  an  Instrument  and  then  sues  on  a  con- 
tract contained  In  It,  can  overcome  a  defense 
based  on  the  fraud  by  proving  the  signer  was 
careless  In  permitting  himself  to  be  deceived. 
Is  anomalous  In  that  it  punishes  negligence 
Instead  of  dishonesty.  1  Page,' Contracts,  S 
64.  But  under  certain  circumstances  it  Is 
accepted  by  some  courts  for  reasons  of  public 
policy;  i.  e.,  to  uphold  the  validity  of  obliga- 
tory writings.  In  Johnston  v.  Ins.  Co.,  93 
Mo.  App.  580,  the  majority  of  the  court  held 
the  plaintiff  bound  by  the  terms  of  a  written 
contract  he  had  signed  without  reading  and 
in  reliance  on  the  statements  of  the  agent  of 
the  Insurance  company  as  to  the  contents  of 
the  writing.  The  point  in  decision  was  that 
a  false  statement  of  the  contents  or  effect  of 
a  writing  (not  a  false  reading  of  It),  whereby 
a  party  Is  led  to  sign,  Is  not  such  fraud  as 
will  nullify  the  Instrument.  Magee  v.  Verity, 
97  Mo.  App.  486,  71  S.  W.  472,  Is  to  the  same 
effect;  and  see  1  Page,  Contracts,  |  64,  and 
caaes  cited  In  note  12.  The  argument  for  this 
doctrine  Is  very  cogent  when  the  Instrument 
has  passed  Into  the  hands  of  an  Innocent  pur- 
chaser for  value,  and  especially  when  it  Is 
negotiable  paper;  for  business  Is  hampered 
If  sneb  written  obligations  may  be  Impugned 
because  of  fraud  In  their  Inception.  When 
the  first  promisee,  or  a  transferee  standing  In 
no  better  light,  seeks  to  enforce  the  contract 
shown  by  the  writing,  the  argument  is  less 
Impressive.  Tet  even  in  those  Instances 
something  may  be  said  against  allowing  the 
plea  of  non  est  factum,  and  in  favor  of  the 
abB(dnte  liability  of  the  promisor,  if  he  sign- 
ed the  paper  relying  on  the  reading  of  the 
promisee,  though  he  might  have  read  it  him- 
self. The  point  of  difficulty  Is  as  to  how  far 
the  law  ought  to  go  In  prescribing  what  acts 
of  imprudence  on  the  part  of  the  signer  shall 
exclude  the  defense  of  fraud — exclude  It,  not 
out  of  deference  to  the  knave,  but  because  of 
the  impolicy  of  permitting  contractual  writ- 
lags  to  be  impeached  except  on  the  most  fla- 
grant grounds;  like  forgery,  duress,  or  the  In- 
capacity of  the  signer.    The  tendency  Is  for 


ail  defenses  going  to  the  genuineness  of  such 
writings,  to  degenerate  Anally  Into  proving 
by  oral  evidence  agreements  the  parties  at- 
tempted to  relieve  from  the  uncertainty  of 
that  kind  of  proof.  But  greater  harm  might 
arise  from  refusing  the  defense  of  fraud  In 
every  case  where  such  carelessness  Is  to  be 
imputed  to  the  signer,  because  even  men  of 
business  prudence  cannot  be  prevented  from 
sometimes  trusting  parties  with  whom  they 
deal.  The  general  rule  is,  at  least  in  actions 
between  parties  to  a  contract  or  transferees 
similarly  situated,  that  fraud  in  Inducing  the 
signing  of  a  memorandmn  of  agreement 
which  falls  to  state  correctly  the  terms  stip- 
ulated, will  be  a  defense.  1  Page,  Contracts, 
{  63.  As  to  what  will  amount  to  fraud  in 
this  regard,  the  adjudications  are  not  har- 
monious. Considered  In  Its  practical  aspect, 
the  question  might  be  put  in  this  form: 
When  win  the  law  deem  it  important  to 
make  the  negligence  of  the  signer  the  deci- 
sive fact,  rather  than  the  fraud  of  tlia 
promisee?  Tliis  question  touches  the  law  of 
negligence  as  well  as  that  of  contracts;  and  Is 
to  be  tested.  In  some  measure  by  the  criteri- 
ons  applied  in  negligence  cases.  In  the  pres- 
ent case  the  defense  of  fraud  cannot  be  re- 
jected, unless  the  Inference  is  irresistible  that 
defendant  failed  to  observe  ordinary  care  to 
learn  the  contents  of  the  paper  in  contro- 
versy before  signing  It.  Even  if  this  can  be 
conceded  (and  In  our  opinion  It  cannot  be). 
If  we  pronounce  defendant  liable,  we  must 
suffer  the  agent's  fraud  to  prove  effectual, 
lest,  perchance,  too  great  latitude  will  be_ af- 
forded for  challenging  the  validity  of  con- 
tractual Instrumenta  We  think  to  condone 
the  fraud  would  be  of  more  Injurious  ten- 
dency than  to  condone  such  negligence.  If 
any,  as  marked  defendant's  conduct.  W« 
know  of  no  case  in  which  It  was  ruled  that 
the  actual  misreading  of  a  paper  purporting 
to  contain  a  contract,  thereby  Inducing  the 
signing  of  It,  was  not  a  fraud  which  the 
signer  might  set  up  in  defense,  even  though 
he  could  have  read  the  papei*-  himself.  Such 
a  betrayal  of  confidence  Is  revolting,  and 
so  Infrequent  that  It  is  not  likely  to  be  an- 
ticipated. It  perhaps  may  be  distinguished 
from  a  mere  misrepresentation  of  the  con- 
tents of  a  paper,  because  a  statement  of  the 
contents  Is  apt  to  be  condensed  so  as  to  mis- 
interpret the  meaning  of  the  original  or  1)e 
misunderstood  by  the  hearer.  The  case  of 
Crim  V.  Crim,  162  Mo.  544,  63  S.  W.  489.  54 
L.  R.  A.  502,  85  Am.  St  Rep.  521,  Is  greatly 
relied  on  by  plaintiff:  but  the  broad  remarks 
contained  in  the  opinion  must  be  Interpreted 
in  the  light  of  the  facts  before  the  court.  It 
was  an  action  on  a  note  given  by  the  defend- 
ant to  the  plaintiff,  and  authorizing  any  at- 
torney at  law  to  confess  Judgment  for  the 
amount  of  the  note.  The  defense  was  that 
when  the  note  was  signed  the  signer  was 
ignorant  of  the  cognovit;  but  the  evidence 
proved  he  had  executed  many  such  notes, 
that  several  judgments  had  been  rendered 
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against  him  under  coguoTits,  and  tbat  no 
representations  were  made  to  him  about  the 
character  of  the  note  when  he  signed  It,  and 
there  was  no  attempt  to  conceal  its  charac- 
ter from  blm.  On  those  facts  It  was  held  no 
fraud,  trick,  or  misrepresentation  was  used 
to  procure  the  signature,  and  If  the  defend- 
ant did  not  read  the  paper  before  signing,  he 
had  full  opportunity  to  do  so  and  was  pre- 
sumed to  know  Its  contents.  It  is  true  the 
opinion  In  that  case  disapproved  this  remark 
In  the  opinion  in  Wright  v.  McPlke,  70  Mo. 
175:  "As  between  the  original  parties,  if 
one  has  procured  the  signature  of  the  other 
to  a  written  agreement,  whether  by  fraud  or 
not,  which  does  not  contain  the  contract 
made  by  the  parties,  but  a  different  one,  be 
cannot  be  permitted  to  avail  himself  of  that 
contract,  but  must  stand  by  the  one  which 
was  in  fact  entered  into  by  both  parties." 

We  do  not  suppose  the  Supreme  Court 
meant  to  say  it  Is  never  ground  for  rescis- 
sion or  relief  In  equity,  in  a  suit  between 
the  original  parties,  that  a  contract  was  In- 
duced by  material  misrepresentations  not 
amounting  to  fraud.  1  Wharton,  Contracts, 
§  214;  1  Page,  Contracts,  {  68;  Blspbam, 
BJquity  (6th  Ed.)  p.  306.  However,  we  are 
not  concerned  with  this  question  because.  In 
the  present  case,  fraud  Is  the  essence  of  the 
defense;  and  Crlm  v.Crim  Is  no  authority  for 
the  proposition  that  this  defense  cannot  be  es- 
tablished by  proving  the  signature  of  a  party 
was  procured  to  an  Instrument  by  the  oppo- 
site party  misreading  it  to  him.  That  this  Is 
an  act  of  deception  which  will'  Invalidate  an 
instrument  was  stated  In  George  v.  Tate,  102 
n.  S.  564,  26  L.  Ed.  232,  In  a  passage  approv- 
ed by  our  Supreme  Court  in  Ocb  v.  Railroad, 
130  Mo.  27,  43,  31  8.  W.  962,  36  L.  K.  A.  442. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE   ex   rel.    HOOTER   v.    HICKERSON 
et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.     Feb. 

18,  190&     Rehearine  Denied  March 

31,  190)3.) 

INTOXICATINO  LiQDOB— LOCAI,  OPTION— OpEB- 

ATioN  AND  Effect  of  Adoption. 

Rev.  St.  1809,  §  3027  [Ann.  St.  1906,  p. 
1733],  provides  that  on  petition  of  one-tenth 
of  the  voters  of  any  county  who  shall  reside 
outside  of  any  city  of  2,500  inhabitants  or  more 
the  county  court  shall  order  an  election  to  de- 
termine whether  intoxicating  liquor  shall  be 
sold.  Section  3028  [page  1735]  provides  that  on 
petition,  signed  by  one-tenth  of  tne  voters  of  any 
city  of  2,500  inhabitants  or  more,  to  the  body 
having  legislative  functions  therein,  it  shall  or- 
der an  election  to  determine  whether  intoxicating 
liquor  shall  be  sold,  and  that,  to  determine 
whether  the  city  shall  be  governed  by  that  sec- 
tion, a  census  may  be  taken.  Section  3033  [page 
1739]  provides  that,  where  an  election  has  been 
decided  either  for  or  against  the  sale,  the  ques- 
tion siiall  not  be  again  submitted  within  four 
years  next  thereafter  in  the  same  county  or 
city.  After  a  local  option  election,  resulting 
against  the  sale  of  intoxicating  liquor,  had  been 
held  throughout  a  county,  and  within  the  limi- 


tation prescribed  by  section  3033,  a  city  in  such 
county,  which  had  at  the  time  of  the  election 
less  than  2,500  inhabitants,  and  participated 
therein,  caused  a  census  to  be  taken,  which 
showed  the  city  contained  more  than  2,500  in- 
habitants, and  a  local  option  election  was  order- 
ed in  such  city,  which  resulted  in  favor  of  the 
sale  of  intoxicating  liquor.  Held,  on  mandamus 
to  compel  the  issuance  of  a  license,  that  the 
election  Uiroughout  the  county  fixed  the  status 
of  such  city  for  four  years,  and  tbat  it  is  not 
contemplated  by  section  3028  that  a  city  under 
prohibition,  by  virtue  of  a  coun^  election,  in 
which  it  participated,  can  proceed  under  that 
section  within  the  four  years  limitation,  by  tak- 
ing a  census  and  holding  another  election. 
Ooode,  J.,  dissenting. 

Application  by  the  state,  on  relation  of 
Frank  C.  Hooyer,  for  mandamus,  to  compel 
Walter  S.  Hlckerson  and  others,  justices  of 
the  county  court  of  Scotland  county,  to  grant 
a  license  to  relator  to  ke^  a  dram  shop  in 
the  city  of  Memphis  In  that  county.  Peremp- 
tory writ  dolled,  and  proceeding  dismissed. 

Whiteside  &  Rutherford  and  N.  M.  Pet- 
tingell,  for  relator. 

BLAND,  P.  J.  This  proceeding  is  by  man- 
damus against  the  justices  of  the  county 
court  of  Scotland  county  to  compel  them  to 
grant  a  license  to  relator  to  keep  a  dramshop 
in  the  city  of  Memphis,  in  aald  county.  The 
alternative  writ  alleges.  In  substance,  that 
In  October,  1905,  the  city  of  Memphis  con- 
tained less  than  2,500  Inhabitants;  that  in 
the  same  month  a  majority  of  the  qualified 
voters  of  the  county  of  Scotland,  Including 
the  city  of  Memphis,  at  an  election  beld 
imder  what  is  known  as  the  "local  option 
law,"  voted  against  the  sale  of  intoxicating 
liquors  therein;  that  afterwards,  on  May 
14,  1906,  the  mayor  and  aldermen  of  said 
city  of  Memphis,  by  a  proper  petition,  pass- 
ed an  ordinance  providing  for  taking  a  cen- 
sus of  said  city,  and  caused  a  census  to  be 
taken,  the  return  of  which  showed  that  the 
city  contained  2,540  inhabitants,  and  that 
afterwards,  to  wit,  on  September  6,  1907, 
one-tenth  of  the  qualified  voters  of  tbe  city 
presented  to  the  mayor  and  board  of  alder- 
men a  petition  praying  for  an  election  to 
be  held  in  said  city,  to  be  voted  at  by  the 
qualified  voters  of  said  city,  and  by  no  oth- 
ers, to  determine  whether  or  not  Intoxicat- 
ing liquors  should  be  sold  within  the  cor- 
porate limits  of  the  city;  that  the  election 
was  duly  ordered  and  regularly  held,  and  re- 
sulted In  156  votes  against  the  sale  of  In- 
toxicating liquors,  and  204  votes  for  the  sale; 
that  afterwards  the  relator,  Frank  C.  Hoo- 
yer, filed  his  petition  in  tlie  office  of  the 
clerk  of  the  county  court,  more  than  10  days 
before  the  1st  day  of  the  November,  1907, 
term  of  said  court,  asking  that  a  license  be 
granted  him  to  keep  a  dramshop  on  the 
first  floor  of  a  brick  building  situated  on 
the  south  one-third  of  lot  7,  block  12,  corner 
of  Monroe  and  Market  streets,  in  the  orig- 
inal town  of  Memphis,  for  a  period  of  six 
months;  that  tbe  petition  was  signed  by 
two-thirds   of   tbe    taxpaylng    citizens   and 
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^ardlans  of  minors  In  said  block;  that 
the  comity  court  at  said  November  term  took 
op  said  petition,  considered  the  same,  and 
found  Uiat  it  had  been  filed  more  than  10 
days  before  the  first  day  of  the  term,  and 
bad  remained  continuously  on  file  for  in- 
flection; that  the  petition  was  In.dae  f<Hrm 
<if  law,  and  the  city  of  Memphis  at  the 
time  said  petition  -was  filed  was  a  city  of 
the  fburth  class,  and  contained  more  than 
2,500  inhabitants;  that  the  petitioner  was  a 
law-abiding,  taxpaying,  male  citizen  of  the 
city,  oyer  the  age  of  21  years;  and  that  more 
than  two-thirds  of  the  taxpaylng  citizens 
and  guardians  of  minors  owning  property  in 
the  block  where  the  proposed  dramshop  was 
to  be  located  had  signed  the  petition.  The 
«oart  also  found  that  local  option  had  been 
adopted  throughout  the  county  of  Scotland 
in  1905,  and  that  since  its  adoption  the  dty 
of  Memphis  had  attained  a  population  of 
2,540  inhabitants,  and  had  held  a  local  op- 
tion Section,  and  voted  for  the  sale  of  in- 
toxicating liquors  within  Its  corporate  lim- 
its; but  concluded  that  as  a  matter  of  law 
the  city  was  boond  by  the  local  option  law 
adopted  by  the  voters  of  the  county  at  the 
election  held  in  1905  for  a  period  of  fonr 
years  from  the  date  of  such  adoption,  and 
denied  the  license.  All  the  foregoing  facts 
are  set  out  at  length,  and  with  great  pre- 
cision In  tbe  alternative  writ  of  mandamus, 
to  which  respondents  filed  a  demurrer,  stat- 
ing as  grounds  thei^efor,  first,  "that  said  al- 
ternative writ  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  re- 
qwndents,  or  to  entitle  relator  to  the  relief 
sought,  or  to  any  relief;  second,  that  upon 
tbe  face  of  said  alternative  writ  It  appears 
that  relator  is  not  entitled  to  a  peremptory 
writ  of  mandamus  against  these  respond- 
ents, as  prayed  for  by  relator."  Therefore 
the  case  is  before  us  on  the  alternative  writ, 
and  the  demurrer  thereto.  It  Is  conceded 
by  respondents  that,  if  relator  is  entitled  to 
the  relief  he  asks,  mandamus  is  the  proper 
remedy;  so  the  sole  question  presented  for 
solution  is  whether,  under  the  facts  stated 
in  the  alternative  writ,  the  city  of  Memphis, 
by  attaining  a  population  of  2,540  Inhab- 
itants, after  the  adoption  of  local  option  by 
the  entire  county,  became  absolved  from 
the  operation  of  tbe  local  option  law,  and, 
in  res^iect  to  said  law,  its  territory  became 
segregated  from  and  independent  of  the  coun- 
ty, and  had  the  right  to  submit  to  the  voters 
within  its  cori>orate  limits  the  question  of 
whether  or  not  intuslcating  liquors  should 
be  soltl  in  the  city.  The  local  option  act  (chap- 
t«  22,  art  3,  Rev.  St.  1899  [Ann.  St.  1900, 
p.  1733])  creates  or  designates  three  nnits 
of  territory  in  which  a  local  option  election 
may  be  held:  First,  throughout  a  county  In 
which  there  Is  no  Incorporated  city  having 
at  the  time  of  tbe  election  a  population  of 
2,500  inhabitants;  second,  where  a  county 
has  an  incorporated  city  or  town  of  2,S00  in- 
habitants or  more  throughout  the  territory 


of  the  county  ontslde  such  city;  third,  in 
any  incorporated  city  or  town  having  a  pop- 
ulation of  2,500  inhabitants  or  more.  Rev. 
St  1899,  {|  8027,  3028  [Ann.  St  1006,  pp. 
1733,  1735].  In  support  of  relator's  conten- 
tion, that  the  city  of  Memphis  ceased  to  be 
bound  by  the  local  option  election  of  1906 
after  It  attained  a  population  of  2,500  inhab- 
itants, and  became  authorized  to  hold  an 
election  for  itself  under  the  provisions  of 
section  3028,  he  cites  Ex  parte  Handler,  176 
Mo.  383,  75  S.  W.  920;  Cole  ▼.  Common- 
wealth, 101  Ky.  161,  39  S.  W.  1029;  Lafferty 
v.  Huffman,  90  Ky,  80,  35  S.  W.  123,  32  L. 
R.  A.  203;  Ex  parte  Brown,  35  Tex.  Cr.  R. 
443,  34  S.  W.  131:  and  Board  of  Trustees  v. 
Scott  (Ky.)  101  S.  W.  944. 

In  Ex  parte  Handler,  176  Mo.,  loc.  cit  889, 
75  S.  W.  922,  It  is  said:  "The  very  words 
'local  option'  imply  the  grant  of  tbe  right  to 
one  locality  to  adopt  and  another  to  decline 
to  avail  itseli;  of  the  law."  This  It  but  the 
enunciation  of  a  self-evident  truth,  which 
has  no  particular  bearing  upon  the  ques- 
tion In  hand. 

The  case  of  Oole  ▼.  Commonwealth  is  a 
Kentucky  case,  and  was  decided  by  the 
Kentucky  Court  of  Appeals  on  March  27, 
1897.  Section  2554  of  the  Kentucky  Statutes, 
being  part  of  tbe  local  option  law,  provides 
"that  on  petition  of  a  number  of  voters  In 
each  precinct  of  tbe  territory  to  be  affected 
equal  to  twenty-five  per  cent,  of  the  votes 
at  the  last  election  in  each  precinct,  and, 
when  for  town  or  city  elections,  to  the  num- 
ber cast  at  the  last  city  or  town  election,  the 
Judge  of  the  county  court  shall  direct  an 
election  to  be  held  in  said  county,  city  or 
town,  district  or  precinct,  as  the  case  may  be, 
to  determine  whether  si^rituous  liquors  shall 
be  sold  therein."  It  is  stated  in  the  opin- 
ion that  an  election  was  held  under  this 
statute  In  each  precinct  of  Scott  county,  and 
also,  on  the  same  day,  in  the  city  of  George- 
town, on  a  separate  application  by  25  per 
cent  of  the  legal  voters  of  said  city.  In  the 
county  election  tbe  result  was  against  the 
sale,  and  in  the  city  election  it  was  for  the 
sale  of  intoxicating  liquors.  The  contention 
was  tliat  a  separate  election  could  not  be 
had  by  the  city  at  the  time  of  the  election 
throughout  tbe  county,  and  the  city  should 
yield  to  the  result  of  the  county  election.  On 
this  contention,  the  court  said:  "The  local 
feature  of  the  statute  is  kept  prominent  in 
every  part  of  it  Each  subdivision,  in  em- 
phatic terms,  is  given  a  right  to  determine 
for  itself  its  local  wants;  and,  if  it  may  not 
do  so  independently  of  other  local  preferen- 
ces, it  is  denied  a  right  expressly  given  by 
the  language  of  the  law.  It  may  be  said,  and 
truly,  that  tbe  same  right  is  given  the  coun- 
ty; but  if,  simultaneously  with  the  exercise 
of  its  right  to  vote  on  the  question,  a  small- 
er and  independent  sut>divisIon  of  the  county, 
upon  which  is  also  conferred  the  right  to  ex- 
ercise its  choice,  does  exercise  it,  with  dif 
ferent  results,  there  is  no  other  way  to  vp- 
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hold  the  law  In  its  entirety  than  to  treat  the 
territory  of  the  smaller  suMItIbIod  as  ex- 
cepted from  the  domination  of  the  larger,  If 
It  choses  to  act  Independently." 

LafTerty  y.  Huffman,  Bupra,  is  also  a  Ken- 
tucky case.  The  suit  was  by  injunction  to 
prevent  the  county  court  of  Harrison  county 
from  issuing  license  to  sell  intoxicating  liq- 
uors in  the  town  of  Berry,  In  aaid  county. 
In  1884  a  special  prohibitory  law  wag  In  force 
In  the  magisterial  precinct  that  included  the 
town  of  Berry.  In  1883  the  Legislature  en- 
acted section  3704,  which  provides:  "That  In 
any  tovm  of  the  sixth  class,  in  which  the 
question  as  to  whether  spirituous,  vinous, 
and  malt  liquors  might  or  should  be  sold 
•  •  •  shall  hereafter  be  submitted  to  the 
voters  thereof,  and  the  majority  of  votes  cast 
thereat  shall  be  in  favor  of  the  sale  of  such 
liquors  therein,  then  the  said  board  of  trus- 
tees of  such  town  shall  have  no  right,  power, 
privilege,  or  discretion  to  refuse  to  grant 
licenses  to  sell  such  liquors  therein  until  an- 
other election  is  held  therein  as  provided  by 
general  laws,  and  a  majority  of  the  voters  of 
that  town  have  voted  against  the  sale  of 
such  liquors."  On  January  31, 1894,  the  town 
of  Berry,  being  a  town  of  the  sixth  class, 
voted  on  local  option,  and  the  result  was 
for  the  sale  of  Intoxicating  liquors.  The 
court  held  that  by  section  3704,  supra,  for 
local  option  purposes,  the  town  of  Berry 
was  made  a  complete,  separate  entity  and  the 
trustees  thereof  were  given  exclusive  control 
of  the  local  option  question,  except  they 
could  not  grant  license,  when  prohibited  by 
a  previous  law,  until  such  law  should  be 
changed,  and  that  a  vote  In  the  new  terri- 
tory was  clearly  contemplated  by  said  sec- 
tion, and  denied  the  Injunction. 

The  case  of  Ex  parte  Brown,  supra,  is  a 
Texas  case.  From  what  is  stated  in  the  opin- 
ion it  appears  the  Texas  local  option  statute 
provides  for  separate  precincts,  county,  and 
town  elections.  Section  3236,  Sayles'  Civ.  St. 
1888-89,  provides  that  no  local  option  elec- 
tion under  the  preceding  article  shall  be  held 
in  the  same  precinct  in  less  than  two  years 
after  an  election  has  been  held  therein.  Pre- 
cinct No.  1  of  Burnet  county  had  adopted 
local  option  prior  to  July,  1893.  Afterwards, 
and  In  less  than  two  years  from  the  adoption 
of  the  local  option  law  by  the  precinct,  a 
new  political  subdivision  was  carved  out  of 
precinct  No.  1,  and  on  July  10.  1893,  the  new 
subdivision,  by  an  election  held  therein,  voted 
for  the  sale  of  intoxicating  liquors.  It  was 
contended  that  the  election  having  been  held 
in  less  than  two  years  from  the  adoption  of 
the  local  option  law,  the  precinct  was  unau- 
thorized to  hold  another  election,  and  the 
election  was  void.  The  court  held  the  elec- 
tion was  not  in  the  same  prescribed  limits  as 
the  prior  election  In  precinct  No.  1,  and  was 
a  valid  election. 

The  case  of  Board  of  Trustees  v.  Scott 
snpra.  is  a  Kentucky  case,  decided  under  the 
amended  local  option  law  of  the  state,  enact- 


ed In  1906.  The  amendment  retained  the 
subdivision  for  election  purposes  of  counties, 
towns,  and  precincts  as  units  for  adoption  or 
rejection  of  the  local  option  law,  and  provid- 
ed for  a  local  option  election  throughout  the 
county,  but  provided  that  county  and  town 
local  option  elections  should  not  be  held  on 
the  same  day,  and,  in  effect,  provided  that,  If 
a  county  should  be  against  the  sale  of  in- 
toxicating liquors.  It  should  not  be  lawful  to 
sell  in  any  part  of  the  county.  On  September 
6,  1905,  the  town  of  New  Castle  voted  for  the 
sale  of  intoxicating  liquors.  On  June  11, 
1906,  a  local  option  election  was  held  through- 
out the  county  of  Henry,  In  which  New  Cas- 
tle Is  situated,  resulting  against  the  sale  of 
Intoxicating  liquors.  It  was  held  that  the 
town  of  New  Castle  was  bound  by  this  elec- 
tion, and  could  not  grant  license  to  sell  In- 
toxicating liquors.  It  was  also  held  that  the 
statute  referring  to  the  second  vote  within 
three  years  had  reference  to  the  Identical 
territory. 

Commonwealth  t.  Bottoms,  57  S.  W.  498, 
is  also  a  Kentucky  case.  A  local  option 
election  was  held  throughout  the  entire  coun- 
ty, and  resulted  against  the  sale  of  Intoxica- 
ting liquors.  Subsequently  a  Ipwn  situated  in 
the  county,  which  had  the  right  to  vote  for 
Itself,  held  an  election,  and  voted  for  the 
sale  of  Intoxicating  liquors.  It  was  held  that 
the  town  election  was  unauthorized.  The 
court  (at  page  494)  said:  "When,  therefore, 
the  county  has  exercised  the  right  to  decide 
the  question,  it  must  be  held  to  be  conclusive 
of  the  question  for  three  years,  and  no  sub- 
division can  undo  this  decision,  or  vote  nntil 
the  expiration  of  that  time  thereafter;  but 
prior  to,  or  simultaneously  with,  the  vote 
taken  in  the  county,  the  subdivision  may  de- 
cide for  itself.  If  the  subdivision  does  not 
choose  to  assert  its  right  until  after  the  coun- 
ty vote  has  been  taken,  it  must  be  held  to 
have  waived,  for  three  years  at  least.  Its 
right  to  decide  for  itself,  and  to  be  willing  to 
abide  by  the  county  vote." 

In  Commonwealth  v.  King,  86  Ky.  436,  6 
S.  W.  124,  It  is  held :  "The  voters  of  a  civil 
district  having,  by  a  vote  under  the  general 
local  option  law,  prohibited  the  sale  of  liq- 
uors within  the  district,  the  voters  of  a  town 
forming  a  part  of  the  same  district  cannot, 
by  a  separate  vote  under  the  same  law,  per- 
mit the  sale  of  liquor  within  the  town  lim- 
its; and  a  license  to  retail  liquor.  Issued  by 
the  county  Judge,  because  of  such  a  vote,  af- 
fords the  licensee  no  protection." 

In  Ex  parte  Pollard  (Tex.  Cr.  App.)  103 
S.  W.  878,  it  Is  ruled :  "Where,  after  a  coun- 
ty had  been  divided  Into  justices'  precincts 
by  the  commissioners'  court,  a  local  option 
election  was  held  in  one  of  such  precincts^, 
by  virtue  of  Const,  art.  16,  $  20,  and  the  leg- 
islative act,  authorizing  such  election,  which 
resulted  in  favor  of  local  option,  and  there- 
after an  election  precinct  within  that  Jus- 
tice's precinct  was  detached  therefrom  by  the 
commissioners'  court  and  attached  to  another 
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justice's  precinct  in  the  county,  the  act  of  the 
commissioners'  court  in  changing  the  election 
precinct  from  the  justice's  precinct  which 
had  adopted  local  cation  to  another  did  not 
repeal  local  option  In  the  election  precinct, 
bnt  local  option  would  remain  In  force  there- 
in until  an  election  was  held  by  the  original 
territory  of  such  justice's  precinct  voting  It 
out"  Ex  parte  Brown,  supra,  seems  to  be 
overruled  by  the  Pollard  Case,  and  Is  oppos- 
ed to  the  doctrine  of  Jones  v.  State,  67  Md. 
256,  10  Atl.  216.  In  which  the  same  ruling 
WAS  made  on  a  similar  state  of  facts. 

In  19  Am.  &  Eng.  Ency.  of  Law,  p.  511, 
par.  d.  It  is  said :  "The  formation  of  a  new 
district  out  of  the  territory  of  a  district 
which  bas  adopted  a  local  option  law  does 
not  affect  the  operation  of  the  law  through- 
out all  of  the  territory  which  adopted  It,  and 
it  is  In  force  In  both  the  old  and  new  dis- 
tricts." 

The  provisions  of  the  Kentucky  and  Texas 
local  option  statutes  as  to  details  and  subdi- 
visions under  which  local  option  elections  are 
made  and  held  are  different  from  ours,  and 
the  decisions  of  the  appellate  courts  of  these 
states  construing  their  statutes  furnish  bnt 
slight  aid  to  a  construction  of  our  act  Sec- 
tion 3028  of  the  local  option  act  provides  for 
the  holding  of  a  local  option  election  In  any 
incorporated  city  or  town  of  2,500  inhabi- 
tants or  more,  on  a  proper  i)etItion  to  the  leg- 
islative body  of  such  city.  The  statute  pro- 
vides tbat,  for  tbe  purpose  of  determining 
whether  an  Incorporated  town  or  city  shall 
be  governed  by  the  provisions  of  the  law,  the 
legislative  body  of  such  city,  by  ordinance, 
may  cause  a  census  to  be  taken,  and  cause 
the  result  entered  In  Its  journal  or  records, 
and  a  certified  copy  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  city 
Is  situated,  and  this  copy  is  made  evidence 
of  the  iMjpulatlon  of  the  city.  The  city  of 
Memphis  attempted  to  avail  Itself  of  the  pro- 
visions of  this  section  while  prohibition  was 
in  force  throughout  tbe  county  in  which  it 
is  Bitoated.  by  virtue  of  the  election  held 
in  1905.  and  in  which  the  city  participated. 
Tbe  election  of  1905,  I  think,  fixed  the  status 
of  the  entire  county,  including  the  city  of 
Memphis,  for  a  period  of  four  years.  It  Is 
not  contemplated  by  section  3028  that  a  city 
under  prohibition,  by  virtue  of  a  county  elec- 
tion, in  which  It  participated,  can  proceed 
nnder  the  section  within  the  four-year  peri- 


od by  taking  a  census  and  having  an  election 
of  its  own  for  the  purpose  of  removing  prohi- 
bition from  its  corporate  limits.  The  statute 
means  that,  when  a  city  has  not  voted  on 
local  option,  and  desires  to  do  so,  and  is  in 
doubt  as  to  whether  It  has  2,500  Inhabitants, 
tbe  mayor  and  aldermen  may  cause  a  census 
to  be  taken  for  the  purpose  of  ascertaining 
whether  or  not  it  can  avail  Itself  of  the  pro- 
visions of  tbe  section  and  hold  an  Independ- 
ent election.  There  is  no  provision  in  this 
section.  In  section  3033,  nor  in  any  other  sec- 
tion of  the  act  that,  where  a  city  has  partici- 
pated In  an  election  held  throughout  the 
county,  it  may,  within  the  four-year  period, 
if  it  has  2,500  Inhabitants,  hold  another  elec- 
tion for  the  purpose  of  determining  whether 
or  not  intoxicating  liquors  may  be  sold  with- 
in Its  corporate  limits;  and  I  do  not  think 
the  courts  have  the  power  to  write  such  a 
provision  in  the  law  by  construction.  After 
an  election  has  been  held  throughout  the 
county  a  change  of  boundaries  of  the  unit,  or 
an  increase  or  decrease  of  its  population,  or 
of  the  population  of  any  town  or  city  within 
Its  boundaries,  cannot  alter  the  status  of  the 
territory  as  a  whole,  nor  of  any  of  its  Integ- 
ral parts.  Ex  parte  Pollard,  supra.  The 
election  of  1906  was  throughout  the  county. 
In  every  precinct  and  city  therein,  and  the 
voters  of  the  city  of  Memphis  voted  at  that 
election,  and  I  think  the  city  of  Memphis  is 
estopped,  In  the  absence  of  any  express  stat- 
utory authority,  to  hold  another  election 
within  the  four-year  period.  The  local  op- 
tion law  is  dormant  In  any  unit  of  territory 
in  which  an  election  may  be  held  under  the 
act  until  such  an  election  Is  held.  When  the 
election  takes  place,  whether  the  result  be 
for  or  against  prohibition,  the  curtain  drops, 
and,  altbouRh  changes  may  take  place,  and 
the  scenes  may  shift  on  the  stage  behind  the 
curtain,  no  power  is  granted  to  run  it  up 
and  hold  another  election  In  the  same  terri- 
tory, or  in  any  part  thereof,  within  the  four- 
year  period.  The  play  the  voters  of  Mem- 
phis acted  Is  not  on  the  boards,  and  did  not 
lift  the  "Hd." 

I  think  the  demurrer  to  the  alternative 
writ  should  be  sustained,  wherefore  the  per- 
emptory writ  Is  denied,  and  the  proceeding 
dismissed,  at  tbe  cost  of  petitioner. 

NORTONI,  J.,  concurs.  GOODB,  J.,  dis- 
sents. 
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(Supreme  Conrt  of  Texas.     April  1,  1906.) 

1.  ToKTS— Liability— What  Law  Govebns. 

The  law  which  fixes  the  liability  for  a  tort 
committed  in  the  Indian  Territory  is  that  which 
existed  at  the  time  in  the  territory,  and  not 
that  of  Arkansas,  notwithstandinx  Act  Cong- 
May  2,  1890,  c.  182.  i  31,  26  Stat.  &i,  which 
puts  in  force  in  Indian  Territory  statutes  of 
Arkansas,  including  the  one  which  in  general 
terms  adopts  the  common  law ;  and  any  inquiry 
into  the  law  of  Arkansas  must  be  made  only  for 
the  purpose  of  ascertaining  the  law  of  the  terri- 
tory, on  the  assumption  that  the  rules  declared 
in  Arkansas  constitute  the  law  of  the  territory. 
[Ed.  Note. — For  eases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts,  S  2.] 

2.  EviDENoi>— Judicial  Notice— Acts  of  Con- 

OBESS. 

The  court  must  take  notice  of  Act  Cong. 
May  2,  1890,  c  182.  f  31.  26  Stat  94.  which 
puts  in  force  in  Indian  Territory  statutes  of 
Arkansas,  including  the  one  which  in  general 
terms  adopts  the  common  law,  and,  since  the 
act  adopts  for  the  territory  certain  chapters  of 
the  statutes  of  Arkansas,  the  court  must  take 
notice  of  such  statutory  provisions  precisely  as 
if  they  were  provisions  of  the  act  of  Congress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  49,  50.] 
8.  CouMON  Law— Adoption — Opebation. 

Act  Cong.  May  2,  1890.  c.  182,  S  31,  26 
Stat.  94,  which  puts  in  force  in  Indian  Territory 
enumerated  statutes  of  Arkansas,  including  the 
provision  which,  in  general  terms,  adopts  the 
common  law,  adopts  the  statutes  of  Arkansas, 
with  the  meaning  held  by  the  courts  thereof  to 
attach  to  their  words,  and  adopts  the  common 
law  on  the  assumption  that  its  rules  are  equally 
known  to  all  courts ;  and  the  decision  in  deter- 
mining the  question  depending  on  the  common 
law  must  be  made  outside  the  statute  for  the 
territory  by  the  courts  provided  by  Congress  to 
declare  the  law  therein. 

4.  CouBTft— DEcisroNS  OF  Federal   Supbeuk 
Coubt  as  Authobitt. 

Since  the  ultimate  determination  of  cases 
arising  in  the  Indian  Territory  may  be  made  by 
the  federal  Supreme  Court,  its  rulings  as  to 
what  are  the  applicable  rules  of  the  common 
law  must  be  accepted  as  the  highest  evidence 
of  the  common  law  of  the  territory. 

5.  Master  and  Skbvant  —  "Feixow  Sebv- 

ANTS"- Who   ABE. 

A  railroad  section  foreman,  charged  with 
the  duty  of  keeping  the  tracks  in  repair,  and 
an  employ^  in  a  roundhouse,  charged  with  the 
duty  of  keeping  the  engines  in  repair,  are  not, 
by  the  common  law  in  force  in  Indian  Terri- 
tory, "fellow  servants"  of  a  brakeman. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  493-514. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;  vol.  8,  p.  7662.] 

6.  Wbit  of  Ebbob— Habkless  Ebbob— Ebbobs 
Favobable  to  Pabtt  Complaining. 

A  party  cannot  complain  of  instructions 
which  are  erroneous,  because  they  are  too  fa- 
vorable to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  4052-4062.] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  Harry  G.  Wise  against  the  Mis- 
souri, Kansas  &,  Texas  Railway  Coinp.'iny  of 
Tex^B.  There  was  a  judgment  of  the  Court 
of  Civil  Appeals  (106  S.  W.  465)  afflrmlng  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afflmied. 


Coke,  Miller  &  C!oke  and  Smith  &  Wall, 
for  plaintiff  in  error.  J.  H.  Wood  and  C.  B. 
Randall,  for  defendant  In  error. 

WILLIAMS,  J.  Defendant  in  error,  while 
in  the  service  of  plaintiff  In  error  as  brake- 
man,  was  'hurt  near  Gibson  In  the  Indian 
Territory  on  the  9th  day  of  June,  1905,  and 
afterwards  brought  this  action  and  recovered 
the  Judgment  now  before  us  in  Grayson  coun- 
ty, Tex.,  for  damages,  on  the  ground  that  his 
injuries  were,  caused  by  the  negligence  of  the 
railway  company. 

The  evidence  is  suflScient  to  sustain  his 
allegations  that,  in  the  proper  discharge  oC 
his  duties,  he  stood  upon  the  step  of  the  pilot 
of  the  engine  drawing  the  train  upon  which 
be  was  acting  as  brakeman,  and,  while  riding 
there  in  order  to  be  In  readiness  to  throw  a 
switch  towards  which  the  engine  was  moving, 
he  was  caused  to  slip  from  the  step  by  reason 
of  the  facts  that  from  use  It  had  become  slick 
and  was  Inclined  downward  Instead  of  up- 
ward, as  It  should  have  done,  from  which 
causes  It  was  defective  and  dangerous  for 
such  uses,  and  also  because  the  engine  passed 
over  a  "low  Joint"  In  the  track  negligently 
permitted  by  defendant  to  exist  there,  caus- 
ing a  Jolt,  which  helped  to  throw  him  off 
the  step.  There  were  also  allegations  and  evi- 
dence that  the  engineer  carelessly  produced 
a  Jerk  In  the  movement  of  the  engine,  which 
may  have  caused  or  contributed  to  the  oc- 
currence ;  but  the  trial  court  in  unmistakable 
language  Instructed  the  Jury  that  there  could 
be  no  recovery  for  the  negligence  of  the  en- 
gineer, for  the  reason  that,  under  the  law 
of  the  Indian  Territory,  he  was  a  fellow 
servant  of  the  plaintiff.  The  charge  allow- 
ed a  recovery  only  upon  the  ground  of  negli- 
gence of  the  company  in  falling  to  exercise 
ordinary  care  to  keep  the  track  and  the  step 
of  the  engine  In  a  safe  condition,  and  In  case 
such  negligence  proximately  caused,  or  con- 
curred with  that  of  the  engineer  in  causing, 
plaintiff  to  fall  from  the  step. 

The  present  complaint  of  the  plaintiff  in 
error  is  that  there  was  error  In  some  of  the 
Instructions  of  the  trial  court  concerning 
the  law  of  the  territory  as  to  the  relation 
between  the  plaintiff  and  those  of  Its  em- 
ployes whose  duty  It  was  to  see  to  the  condi- 
tion of  the  track  and  of  the  step  of  the  en- 
gine; Its  contention  being  that  by  such  law 
the  plaintiff  and  such  employes  were  fellow 
servants.  It  Is  conceded  that  the  question 
depends  upon  the  common  law,  and  It  is  not 
claimed  that  the  courts  of  the  territory,  or 
the  Supreme  0)nrt  of  the  United  States,  to 
which  cases  may  go  upon  appellate  proceed- 
ings from  those  courts,  have  determined  the 
common  law  upon  the  question  to  be  other- 
wise than  It  was  declared  to  be  by  the  de- 
cisions of  this  court  rendered  before  the 
changes  made  by  our  recent  statutes;  but  It 
It  urged  that  certain  decisions  of  the  Su- 
preme Court  of  Arkansas  have  so  declared 
the  common  law  aa  to  make  such  employfia 
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as  those  in  qnestlon  fellow  servants,  and  that 
the  rule  aa  thus  declared  had  been  made  the 
law  of  the  territory  by  Act  Cong.  May  2, 
1890,  c.  182,  I  81,  26  Stat.  94,  wbldi  put  In 
force  therein  certain  statutes  of  Arkansas,  In- 
cladlng  one  which,  in  general  terms,  had 
adopted  for  that  state  the  common  law  of  Eug- 
laad.  We  shall  not  pause  to  determine  what 
would  be  the  result  were  those  decisions  ac- 
knowledged to  have  been  the  law  in  the  In- 
dian Territory.  We  remark,  however,  that, 
while  the  decisions  referred  to  may  be  ad- 
mitted to  differ  in  some  particulars  from  those 
of  this  court,  it  is  by  no  means  clear  that 
the  points  of  difference  are  material  to  this 
case.  Railway  Co.  v.  Harper,  44  Ark.  G24; 
Railway  Co.  v.  Gaines,  46  Ark.  555;  Rail- 
way Co.  V.  Rice,  51  Ark.  467,  11  S.  W.  699, 
4  li.  R.  A.  173;  RaUway  Co.  v.  Brown,  67 
Ark.  295,  64  8.  W.  866;  Western  Coal  & 
>Ilnlng  Go.  V.  Buchanan  (Ark.)  102  S.  W. 
694.  Pursuit  of  this  line  of  inquiry  would 
not.  In  onr  opinion,  be  the  true  way  in  which 
to  reach  a  solution  of  the  question  in  this 
case.  The  law  which  controls  Is  that  which 
existed  in  the  Indian  Territory  when  the 
tort  is  alleged  to  have  been  committed,  and 
not  tlut  of  Arkansas.  Any  inquiry  into'  the 
law  of  that  state  would  be  made  only  for  the 
purpose  of  ascertaining  the  law  of  the  terri- 
toiy  upon  the  assumption  that  the  rules  de- 
clared in  the  former  constituted  the  law  of 
the  latter.  Neither  the  law  of  Arkansas  nor 
that  of  the  territory  has  been  proved;  but 
it  is  insisted  that.  Inasmuch  as  the  law  of  the 
latter  had  been  established  by  an  act  of 
Congress,  we  should  take  judicial  notice  of 
It  If  this  is  true,  it  is  the  law  of  the  terri- 
tory, of  which  such  notice  Is  to  l>e  taken,  and 
we  may  ascertain  that'  more  directly  than 
by  inquiring  into  the  law  of  Arkansas  and 
assuming  It  to  have  been  the  same  as  that 
of  the  territory.  We  think  it  is  true  that 
we  must  take  notice  of  the  act  of  Congress ; 
and,  as  it  adopted  for  the  territory  certain 
chapters  of  Mansfield's  Digest  of  the  law  of 
Arkansas,  the  effect  was  the  same  as  if  the 
provisions  of  those  chapters  had  been  orig- 
inally adopted  by  Congress,  and  were  contain- 
ed in  the  act  passed  by  it  We,  therefore, 
take  notice  of  the  provisions  of  Mansfield's 
Digest  precisely  as  if  they  were  provisions 
of  the  act  of  Congress.  This  has  been  held 
by  the  Courts  of  Civil  Appeals  for  many 
fears,  and  by  this  court  in  passing  upon  ap- 
pUcattons  for  writs  of  error.  AppoUos  v. 
Staniforth,  8  Tex.  Civ.  App.  502,  22  S.  W. 
1060 ;  Belt  v.  Railway,  4  Tex.  Civ.  App.  231, 
22  S.  W.  1062,  and  authorities  cited ;  Railway 
V.  Brown,  supra. 

In  order  that  the  decisions  of  the  federal 
courts  to  which  we  shall  refer  may  properly 
be  understood  it  is  proper  to  state  that  the 
act  of  Congress  adopted  for  the  Indian  Terri- 
tory much  of  the  statute  law  of  Arkansas 
contained  in  Mansfield's  Digest  It  also 
adopted  chapter  20  of  that  digest  by  which 
109  S.W.-8 


the  common  law  of  Ehigland  was  put  in  fores 
In  Arkansas.  In  cases  originating  in  the 
Indian  Territory  in  which  questions  have  aris- 
en under  the  local  statutory  law  thus  import- 
ed from  Arkansas  the  federal  courts  have  held 
that,  as  such  questions  depended  upon  the 
local  statutes,  construction  put  upon  them 
by  the  Supreme  Court  of  Arkansas  in  their 
application  to  such  questions  before  their 
adoption  for  the  territory  should  control. 
Robinson  v.  Belt,  187  U.  S.  41,  23  Sup.  Ct 
16,  47  L.  Ed.  66;  Blaylock  v.  Muskogee,  117 
Fed.  126,  54  C.  C.  A.  639.  In  the  case  first 
cited  a  question  was  Involved  as  to  the  valid- 
ity of  an  assignment  for  the  benefit  of  credit- 
ors, which  contained  a  clause  exacting  re- 
leases from  those  accepting  as  a  condition 
of  their  being  allowed  to  participate  as  bene- 
ficiaries. The  Supreme  Court  held  that,  un- 
der its  previous  decisions,  the  question  must 
be  treated  as  one  of  local  law,  depending  on 
the  statutes  in  force  where  the  transaction 
occurred,  and  that  as  the  Supreme  Court  of 
Arkansas  had  held  such  conveyances  to  be 
valid  under  its  statutes  regulating  assign- 
ments and  fraudulent  conveyances  before 
their  adoption  for  the  Indian  Territory, 
the  local  law  of  the  territory  should  be  re- 
garded as  being  the  same  as  that  enunciated 
In  the  Arkansas  decisions.  In  the  other  case 
cited  the  question  was  as  to  the  liability  of  a 
municipal  corporation  for  an  injury  caused 
by  a  defect  in  one  of  its  sidewalks.  Among 
the  statutes  of  Arkansas  adopted  by  ttie  act 
of  CongH'ess  was  that  relating  to  municipal 
corporations.  Before  such  adoption  it  had 
been  held  by  the  Supreme  Court  of  Arkansas 
that  no  such  liability  against  municipal  cor- 
porations existed  in  that  state.  Again,  it  was 
held  that  the  decision  depended  upon  the 
local  statute,  the  construction  of  which  fol- 
lowed it  into  the  territory,  and  should  be  re- 
garded as  the  established  law  therein.  But 
the  court  was  careful  to  say :  "The  decisions 
of  the  Supreme  Court  of  Arkansas,  which  es- 
tablished this  rule,  were  not  determinations 
of  questions  of  general  or  commercial  law, 
but  were  the  Interpretation  of  the  local  law — 
of  the  local  statutes  of  Arkansas — which 
measured  the  powers  and  liabilities  of  mu- 
nicipalities in  that  state.  The  federal  courts 
uniformly  follow  the  construction  of  the 
Constitution  and  statutes  of  a  state  announc- 
ed by  its  highest  judicial  tribual  in  all  cases 
that  Involve  no  ^Viestion  of  general  ^r  com- 
mercial law.  •  •  *"  Other  cases  to  like 
effect  might  be  cited. 

Now  it  is  urged  that  since  the  adoption  of 
statutes  of  Arkansas  for  the  Indian  Territory 
is  held  to  have  carried  with  them  the  settled 
construction  which  had  been  put  upon  them 
in  the  state,  it  should  also  be  held  that  the 
adoption  of  the  statute  which  put  the  com- 
mon law  in  force  In  the  state  should  be  held 
to  have  established  in  the  territory  whatever 
the  Supreme  Court  of  Arkansas  had  declared 
the  common  law  to  be.    But  this  does  not  fol- 
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low.  In  declaring  the  common  law  the  Su- 
preme Court  of  Arkansas  did  not  constme 
any  statue.  The  provision  in  Mansfield's  Di- 
gest merely  put  that  system  of  law  in  force 
In  Arkansas,  leaving  the  courts  to  determine 
'What  its  rules  and  principles  are.  Likewise 
the  act  of  Congress  put  the  common  law  in 
force  tn  the  Indian  Territory.  No  word  of 
either  statute  is  to  be  construed  in  determin- 
ing any  question  depending  on  the  common 
law.  The  decision  is  to  be  made  outside  the 
statute,  for  Arkansas  by  its  own  courts,  for 
the  territory  by  the  courts  provided  by  Con- 
gress to  declare  the  law  therein.  The  argu- 
ment that  because  Congress  referred  to  a  stat- 
ute of  Arkansas  which  adopted  the  common 
law  it  adopted  all  the  previously  expressed 
views  of  the  highest  court  in  Arkansas  as  to 
what  the  common  law  was  overlooks  the  fact 
that,  when  the  common  law  Is  put  in  force  in 
a  state  or  territory,  the  courts  therein  are 
supposed  to  know  its  rules  and  principles 
equally  with  the  courts  of  all  other  Jurisdic- 
tions administering  it.  The  act  of  Congress 
is  the  same  in  its  efTect  as  if  it  had  directly 
adopted  the  common  law,  as  doubtless  it 
would  have  done,  with  suitable  modiflcatlons, 
but  for  the  fact  that  it  found  It  in  force  in 
Arkansas  In  connection  with  statutes  forming 
a  body  ot  laws  deemed  suitable  for  the  In- 
dian Territory.  The  local  statutes  of  Arkan- 
sas were  adopted  with  the  meaning  which 
had  been  held  to  attach  to  their  words,  but 
the  common  law  was  adopted  upon  the  as- 
snmptlon  that  its  rules  and  principles  were 
equally  known  to  all  courts  in  this  country. 
Courts  were  established  in  the  territory  to 
enforce  this  system  of  law,  and  what  its  rules 
upon  any  particular  subject  were  neither  the 
act  of  Congress  nor  the  statute  of  Arkansas 
attempted  to  define.  All  such  questions  were 
left  to  the  courts.  Neither  statute  attempts 
to  fix  the  relation  between  the  master  and 
servant,  nor  those  between  co-employte.  Ques- 
tions arising  out  of  those  relations  are  gen- 
eral, determinable  by  the  principles  of  the 
common  law  which  the  courts  administering 
law  in  the  territory  could  determine  for 
themselves.  That  this  is  true  has  often  been 
held  by  the  Supreme  Court  of  the  United 
States,  which  has  applied  to  the  cases  before 
it,  arising  in  the  different  states,  its  own 
views  of  the  common  law  regulating  ques- 
tions arising  out  of  the  relations  of  co-em- 
ploy^ towards  each  other  and  towards  their 
employer,  even  though  its  views  dlfTered  from 
tliese  of  the  highest  court  of  the  state  where 
the  case  arose.  Hough  v.  T.  &  P.  Ry.  Co., 
100  U.  S.  213,  25  L.  Ed.  612;  Gardner  v. 
Mich.  Cen.  R.  R.  Co.,  150  U.  S.  338,  359.  14 
Sup.  Ct  140,  37  L.  Ed.  1107,  and  cases  there 
cited. 

It  follows  that,  as  the  ultimate  determina- 
tion of  cases  arising  in  the  Indian  Territory 
may  be  made  by  the  Supreme  Court  of  the 
United  States,  the  rulings  of  that  court  as 
to  what  are  the  applicable  rules  of  the  com- 
mon law  are  to  be  accepted  as  the  highest 


evidence  of  the  common  law  of  the  territory. 
This  Is  the  view  accepted  by  the  Court  of 
Appeals  of  the  territory,  as  appears  from  Its 
decision  in  M.,  K.  &  T.  Ry.  Co.  v.  Wllhoit 
6  Ind.  T.  584,  98  S.  W.  34»-345.  In  that  case 
the  court  thus  stated  and  applied  the  deci- 
sions of  the  Supreme  Court  upon  the  question 
now  before  us:  "In  Union  Pacific  R.  R.  Go. 
V.  Snyder,  152  U.  S.  684,  14  Sup.  Ct.  756,  38 
L.  Ed.  597,  the  court  says  it  Is  the  duty  of  the 
company  to  inspect,  and  that  this  duty  can- 
not be  delegated  so  as  to  shield  the  compa- 
ny from  liability  when  a  servant  is  Injured, 
and  that  the  company  cannot  claim  that  it 
has  performed  its  duty  In  this  regard  when 
it  has  furnished  suflSdent  and  competent  In- 
spectors. In  Northern  Pac.  R.  R.  Co.  v.  Pe- 
terson, 162  U.  S.  346,  16  Sup.  Ct.  843,  40  L. 
Ed.  994,  the  court  said :  'The  general  rule  Is 
that  those  entering  into  the  service  of  a  com- 
mon master  become  thereby  engaged  in  a 
common  service  and  are  fellow  servants,  and 
prima  facie  the  common  master  is  not  lia- 
ble for  the  negligence  of  one  of  his  servants, 
which  has  resulted  in  an  injury  to  a  fellow 
servant.  There  are,  however,  some  duties 
which  a  master  owes,  as  such,  to  a  servant 
entering  his  employment  He  owes  the  duty 
to  provide  such  servant  with  a  reasonably 
safe  place  to  woi^  in,  having  reference  to  the 
character  of  the  employment  in  which  the 
servant  is  engaged.  He  also  owes  the  duty 
of  providing  reasonably  safe  tools,  appliances, 
and  machinery  for  the  accomplishment  of  the 
work  necessary  to  be  done.  He  must  exer- 
cise proper  diligence  in  the  employment  of 
reasonably  safe  and  competent  fnen  to  per- 
form their  respective  duties,  and  it  lias  been 
held  in  many  states  that  the  master  owes  the 
further  duty  of  adopting  and  promulgating 
safe  and  proper  rules  for  the  conduct  of  his 
business,  including  the  government  of  the 
machinery  and  the  running  of  trains  on  a 
railroad  track.  If  the  master  be  neglectful 
in  any  of  these  matters,  It  Is  a  neglect  of  a 
duty  which  he  personally  owes  to  biB  em- 
ployte,  and,  If  the  empIoy(i  suffer  damage 
on  accotmt  thereof,  the  master  is  liable.  If. 
instead  of  personally  performing  these  obli- 
gations, the  master  engages  another  to  do 
them  for  him,  he  is  liable  for  the  neglect  of 
that  other,  which,  in  such  case,  is  not  the 
neglect  of  a  fellow  servant,  no  matter  what 
his  position  as  to  other  matters,  but  is  the 
neglect  of  the  master  to  do  those  things 
which  It  is  the  duty  of  the  master  to  perform 
as  such.' " 

From  these  sources,  without  resort  to  the 
decisions  in  Arkansas,  we  learn  what  the 
law  of  the  Indian  Territory  was  upon  the 
question  whether  or  not  the  section  foreman 
and  the  employ^  In  the  roundhouse  to  whom 
was  delegated,  respectively,  the  duty  of  see- 
ing to  the  condition  of  the  track  and  of  the 
engine  by  reason  of  defects  in  which  plaintiff 
received  his  injuries,  were  fellow  servants 
with  plaintiff,  and  we  find  that  law  was  that 
they  were  not. 


Digitized  by 


Google 


rex.) 


CHURCH  y.  BULLOCK. 


116 


If  mny  of  the  rulings  of  the  trial  court  of 
which  complaint  la  made  were  erroneous, 
they  were  so  by  reaaon  of  being  too  favor- 
able to  the  defendant,  and  of  this  It  cannot 
complain. 

Affirmed. 


CHURCH  et  al.  t.  BULLOCK  et  al. 
(Supreme  Court  of  Texas.    April  8,  1906.) 

1.  C0!I8TITUTI024AI.     LAW— PeBSONAI.    RIOHTS 

—  Religious  Libektt  —  "Sect"  —  "Reu- 
eious  Societt"— "Theological  or  Reli- 
gious Seidnabt"— "Sectarian." 

Hie  holding  of  morning  exercises  in  the 
public  schools,  consisting  of  the  reading  by  the 
teacher  without  oonunent  of  nonsectarian  ex- 
tracts from  the  Bible,  King  James'  version,  and 
repeating  the  Lord's  Prayer  and  the  singing  of 
appropriate  songs,  in  which  the  pupils  are  in- 
vited, but  not  required  to  join,  does  not  convert 
the  schools  into  a  "sect  or  religious  society,  the- 
ological or  religions  seminary"  or  a  "sectarian 
Kbool"  within  Const  art.  1,  §  7,  and  article  7, 
{  5,  providing  that  no  money  shall  be  appropri- 
ated from  the  treasury  for  the  benefit  of  any 
sect  or  religious  society,  theological  or  religions 
seminary,  or  for  the  support  of  any  sectarian 
school,  a  "sect"  being  a  body  of  persons  distin- 
(uiKhed  by  particularities  of  faith  and  practice 
from  other  Ix>die8.  a  religious  society  being  a 
vbluutaty  association  of  individuals  or  families 
united  for  the  purpose  of  having  a  common  place 
of  worship,  and  to  provide  a  proper  teacher  to 
instruct  them  in  religious  doctrines,  and  a  the- 
ological or  religions  seminary  being  a  place  for 
the  preparation  of  men  for  the  ministry,  or  for 
the  teaniing  of  religious  doctrines,  and  the  word 
"sectarian"  being  defined  as  pertaining  to,  pecul- 
iar to,  or  devotM  to  the  interest  of  a  sect  or  de- 
nomination. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  S  337. 

For  other  definitions,  see  Words  and  Phrases, 
rot.  7,  pp.  6065,  6066,  6381,  6382.] 

2.  Same. 

It  is  the  purpose  of  the  Constitution  to  for- 
bid the  nse  of  public  funds  for  the  support  of 
any  particular  denomination  of  religious  people, 
whether  they  be  Christians  or  of  other  religions. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  i  337.] 

3.  Same — Relioioub  Libebtt. 

The  purpose  of  Const  art.  1,  {  6,  provid- 
ing that  no  one  shall  be  compelled  to  8ut>port 
any  place  of  worship  or  to  maintain  any  ministry 
airainst  his  consent,  when  considered  in  connec- 
tion with  the  conditions  existing  at  the  time  of 
its  adoption,  is  to  prevent  the  Legislature  from 
in  any  way  compelling  the  attendance  of  any 
person  on  the  worship  of  a  particular  church, 
or  in  any  manner  by  taxation  or  otherwise  cause 
any  citizen  to  contribute  to  the  support  of  any 
place  of  'worship. 

(EVl.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  10,  Constitntional  Law,  S  102.] 

1  ScHooi>8  AND  School  Distbicts  —  Reli- 
gious EXEBCISES— "Place  of  Wobbhip." 
The  holding  of  morning  exercises  in  the 
public  schools,  consisting  of  the  reading  by  the 
ti-aclier  without  comment,  of  nonsectarian  ex- 
tracts from  the  Bible,  King  James'  vprsion,  and 
repeating  the  Lord's  Prayer,  and  the  Kinging  of 
•ppropriate  songs,  in  which  the  pupils  are  in- 
vited, but  not  required,  to  join,  does  not  convert 
the  schools  into  a  place  of  worship  in  violation 
of  Const  art.  1,  I  o,  providing  that  no  one  shall 
b«  compelled  to  support  "any  place  of  worship," 
Um  pluvse   "any   place   of    worship"    meaning 


a  place  where  a  number  of  persons  meet  togeth- 
er for  the  purpose  of  worshiping  God. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  g  337. 

For  other  definitions,  see  Words  and  'Phrases, 
vol.  6,  p.  5305.] 

5.  Save. 

Though  the  citizens  are  entitled  to  the  pro- 
tection guaranteed  by  Const  art.  1,  |f  6,  7,  and 
article  7,  {  5,  providing  that  no  one  shall  be 
compelled  to  support  any  place  of  worship,  and 
that  no  money  shall  be  appropriated  from  the 
treasury  for  the  benefit  of  any  religious  society, 
etc.,  yet  one  or  more  individuals  do  not  have  the 
ri|[ht  to  have  the  courts  deny  the  people  the 
privilege  of  having  their  children  instructed  in 
the  public  schools  in  the  moral  truths  of  the  Bi- 
ble, because  such  objectors  do  not  desire  that 
their  own  children  shall  be  participants  therein. 
[EkL  Note. — For  cases  in  point,  see  Cent  Di^ 
vol.  43,  Schools  and  School  Districte,  |  337.] 

Error  to  Court  of  ClvU  Appeals  of  Fifth 
Supreme  Judicial  District. 

Mandamus  by  B.  H.  Churdi  and  others 
against  W.  L.  Bnllock  and  others,  board  of 
trustees  of  an  independent  school  district,  to 
command  the  trustees  to  desist  from  conduct- 
ing certain  exercises  in  the  schools.  There 
was  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (100  S.  W.  1025),  affirming  a  judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

W.  W.  Ballerd,  H.  L.  Stone,  and  Frost  & 
Neblett,  for  plaintiffs  in  error.  Jno.  H.  Rice, 
R.  Mays,  J.  M.  Blandlng  and  S.  M.  Kerr, 
for  defendants  In  error. 

BROWN,  J.  We  adopt  the  following  state- 
ment of  the  case  and  the  conclusions  of  fact 
made  by  the  honorable  Court  of  ClvU  Ap- 
peals: 

"This  Is  an  action  for  mandamus  brought 
In  the  district  court  by  appellees  against  the 
board  of  trustees  of  the  public  school  of  the 
city  of  Corslcana,  appellees  commanding  said 
trustees  to  desist  from  conducting  certain  ex- 
ercises in  said  school  which  are  alleged  to 
be  religious  and  sectarian.  Defendants  an- 
swered by  general  denial  and  specially,  in 
substance,  that  said  exercises  were  neither  re- 
ligious nor  sectarian  in  the  sense  prouibited 
by  the  Constitution  or  laws  of  this  state.  A 
trial  before  the  court  without  a  Jury  re- 
sulted in  faror  of  defendants  and  the  plain- 
tiffs appeal.  The  evidence  shows  that  E.  U. 
Church  does  not  believe  In  the  iDsplration  of 
the  Bible,  that  J.  B.  Jackson  and  Mrs.  Lita 
Garrity  are  Roman  Catholics,  and  that  M. 
Cohen  and  Abe  Levlne  are  Jews.  All  of  said 
parties  have  children  and  are  patrons  of  said 
school.  Mrs.  Garrity  and  E.  H.  Church  bad 
protested  to  said  trustees  and  teachers 
against  the  conducting  of  said  exercises. 
Jackson,  Cohen,  and  Levlne  had  made  no  pro- 
test The  protest  made  had  been  disregarded 
by  said  trustees,  and  their  action  sustained 
by  the  State  Superintendent  of  Public  In- 
struction. Said  exercises  were  conducted  in 
pursuance  of  the  following  resolution  adopted 
by  the  board  of  school  trustees  of  the  city  of 
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Corslcana,  viz.:  'Whereas,  In  the  opinion  of 
the  board  of  school  trustees  of  the  Independ- 
ent school  district  of  the  city  of  Corslcana, 
It  would  tend  to  draw  the  attention  of  the 
pupils  away  from  other  affairs  and  concen- 
trate It  upon  the  school  work  and  would 
also  tend  toward  an  uplift  of  the  moral  tone 
of  the  student  body,  to  hare  the  dally  ses- 
sions of  our  schools  begin  with  appropriate 
"opening  exercises,"  therefore  be  It  resolved 
by  said  board  that  the  board  will  view  with 
favor  the  Inauguration  by  the  superintend- 
ent of  a  morning  "opening  exercise"  In  the 
high  school  and  in  all  the  rooms  of  the  sev- 
eral ward  schools,  In  which  a  short  passage 
of  the  Bible  may  be  read,  without  comment, 
by  the  teachers  In  charge,  the  Lord's  Prayer 
recited  In  concert,  and  appropriate  songs  sung 
by  the  pupils.  It  is  not  intended  by  the 
board,  however,  to  herein  prescribe  the  char- 
acter of  such  opening  exercises,  but  is  sim- 
ply desired  to  indicate  to  the  Superintendent 
and  teachers  that  any  reasonable  regulations 
in  regard  to  such  morning  exercises  along 
the  lines  above  indicated,  eetabllshed  by  the 
Superintendent  will  have  the  sanction  and 
approbation  of  the  board.'  The  exercises 
complained  of  are:  The  most  of  the  teachers 
(but  not  all  of  them)  read  every  morning  from 
the  Bible  to  their  classes,  and  the  pupils  in 
almost  every  room  are  invited  to  Join  tn  the 
recital  of  the  Lord's  Prayer,  and  In  all  the 
rooms  songs  are  sung  by  the  pupils,  usually 
patriotic  songs  euch  as  "America,"  and  the 
songs  usually  found  in  the  music  books  used 
in  the  public  schools  of  Texas.  These  ex- 
ercises are  prescribed  by  the  superintendent 
of  the  cliy  schools  under  and  by  virtue  of  the 
resolution  shown  above,  cmd  constitute  a  part 
of  the  regular  order  of  every  day,  and  all 
children  attending  the  public  schools  of  Cor- 
slcana are  expected  to  be  present  during  such 
exercises,  and  are  not  excused  therefrom,  and 
are  marked  tardy  If  not  present  when  such 
exercises  begin.  No  pupil,  however,  is  re- 
quired by  the  teacher  in  charge  to  take  any 
active  personal  part  in  such  exercises,  though 
all  are  Invited  by  the  teachers  to  do  eo,  the 
pupils  are  not  required  by  the  teacher  to 
repeat  the  Lord's  Prayer  or  to  Join  in  the 
songs  sung,  but  are  Invited  to  do  so,  and  as 
a  matter  of  fact  as  a  general  thing  nearly 
all  pupils  Join  in  the  recital  of  the  Lord's 
Prayer  and  in  the  singing.  The  only  require- 
ment made  and  enforced  in  the  opening  exer- 
cises of  the  school  is  that  the  pupil  shall  be 
present,  and  during  the  exercises  behave  in 
an  orderly  manner.  The  only  attitude  or 
posture  which  pupils  are  requested  to  asstmie 
during  the  exercises  in  question  is  that  of 
bowing  the  head  during  the  Lord's  Prayer, 
and  this  Is  not  required  by  the  teachers  of 
the  pupils.'  Since  the  said  opening  exercises 
have  been  held,  beginning  with  the  opening  of 
the  schools  in  September  last,  the  selections 
from  the  Bible,  which  have  been  read  in  the 
several  rooms  of  the  schools,  have  been  prin- 
cipally passages  frpm  the  Old  Testament  in- 


cluding selections  from  Psalms,  Proverbs,  and 
some  of  the  old  familiar  stories  from  th« 
Old  Testament  The  selections  read  from 
the  New  Testament  are  usually  the  Sermon 
on  the  Mount,  and  passages  of  like  tenor.  In 
all  reading  the  Bible  used  is  King  James' 
version.  Since  the  practice  of  reading  of  the 
Bible  was  begun  as  aforesaid  in  said  schools 
the  reading  by  the  several  teachers  has  been 
without  comment,  explanation,  or  attempt  at 
Interpretation  whatever. 

"J.  W.  Cantwell,  superintendent,  testified 
In  reference  to  the  character  of  the  exercises, 
as  follows:  Some  of  the  teachers,  but  not 
all  of  them,  read  from  King  James'  version 
of  the  Bible,  without  comment,  select  passages 
from  the  Old  Testament,  Psalms,  and  Prov- 
erbs, and  also  read  appropriate  Bible  stories, 
also  read  from  the  Sermon  on  the  Mount,  in 
the  New  Testament,  and  the  teachers  repeat, 
in  concert  with  the  children,  the  Lord's  Pray- 
er, and  sing  appropriate  songs.  Witness 
warned  the  teachers  not  to  read  anything 
that  would  be  objectionable  from  the  New 
Testament  The  songs  that  have  been  sung 
are  mostly  patriotic  and  selected  from  the 
songbooks  used  in  the  schools.  The  Bible 
stories  read  were  such  as  the  life  of  Moses, 
Joseph,  and  the  other  historical  characters 
of  the  Bible.  It  was  discretionary  with  the 
superintendent  (witness)  as  to  what  portions 
of  the  Bible  should  be  read,  and  he  instruct- 
ed the  teachers  what  should  and  should  not 
be  read.  The  children  are  not  compelled  to 
Join  In  repeating  the  Lord's  Prayer,  nor  to 
Join  In  the  singing,  but  are  Invited  to  do  so. 
The  children  are  Invited  to  Join  In  the  ex- 
ercises, but  are  not  required  to  do  so.  They 
are  not  required  to  repeat  the  Lord's  Prayer 
or  Join  in  singing.  They  are  required  to  be 
present,  and  are  marked  tardy  If  absent 
The  purpose  of  the  exercises  is  for  the  moral 
instruction  of  the  children.  They  are  not 
sectarian.  In  preparing  for  a  Christmas  cele- 
bration In  the  primary  department,  in  the 
room  of  Miss  Sallie  Bvans,  some  songs  were 
sung,  which  were  objected  to  by  Rabbi  Stol- 
nltz  as  bein'g  sectarian,  and  I  bad  It  stopped. 
Witness  Instructed  the  teachers  that  they 
must  not  read  any  sectarian  passages  from 
the  Bible,  nor  sing  any  objectionable  songs. 
The  chiliken  are  invited  to  stand  up  or  bow 
their  heads  during  the  repeating  of  the  Lord's 
Prayer,  but  are  not  forced  to  do  so.  They 
are  expected  to  be  orderly  and  respectful 
during  the  exercises,  if  they  do  not  Join  In 
them.  All  of  the  teachers  do  not  have  the 
same  exercises.  Those  teachers  who  use  the 
Bible  do  not  always  do  so,  but  vary  by  sub- 
stituting standard  works  of  literature.  The 
reading  of  the  Bible  and  repeating  of  the 
Lord's  Prayer  is  not  compulsory. 

"The  ten  assignments  of  error  presented 
by  the  appellants  will  be  embraced  in  three 
propositions,  to  wit:  (1)  The  said  exercises 
converted  the  schoolroom  Into  a  place  of 
worship,  within  the  Intent  and  meaning  of 
section  6,  art  1,  of  the  Constitution.    (2)  The 
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■aid  ezerdaes  rendered  the  pablic  scbools 
'sectarian'  within  the  Intent  and  meaning  ot 
Mction  7,  art.  1,  and  of  section  6,  art.  7,  of 
the  Constitution.  (3)  The  said  exercises  con- 
verted the  public  schools  Into  a  sect,  religious 
society,  theological  or  religious  seminary, 
within  the  intent  and  meaning  of  section  7, 
art  1,  of  the  Constitution. 

"The  sections  of  the  Constitution  referred 
to  are: 

"  'Art.  1, 1  e.  All  men  have  "a  natural  and 
Indefeasible  right  to  worship  Almighty  Ood 
according  to  the  dictates  of  their  own  con- 
sciences. No  man  shall  be  compelled  to  at- 
tend, erect  or  snpport  any  place  of  worship, 
or  to  maintain  any  ministry  against  Jiis  con- 
sent.  No  human  authority  ought,  in  any 
case  wliatever,  to  control  or  interfere  with  the 
rigiits  of  conscience  In  matters  of  religion, 
and  no  preference  shall  ever  be  given  by  law 
to  any  religious  society  or  mode  of  worship. 
Bnt  it  shall  be  the  duty  of  the  Legislature  to 
pass  such  laws  as  may  be  necessary  to  protect 
equally  every  religious  denomination  in  the 
peaceable  enjoyment  of  Its  own  mode  of  pub- 
lic worship. 

"  'Sea  7.  No  money  shall  be  appropriated 
or  drawn  trom  the  treasury  for  the  benefit 
of  any  sect  or  religious  society,  theological  or 
religious  seminary ;  nor  shall  property  belong- 
ing to  the  state  be  appropriated  for  any  such 
purposes.' 

"The  provisions  of  article  7,  {  5,  relate  to 
the  school  fund,  and  provide  that  none  of 
said  money  shall  'ever  be  appropriated  to,  or 
used  for  the  support  of,  any  sectarian 
school.' " 

We  will  consider  the  three  propositions  up- 
on which  the  plaintiffs  In  error  rest  their 
case  in  the  inverse  order  of  their  statement 
above. 

First.  Did  the  exercises  complained  of  con- 
vert the  public  schools  into  a  sect,  religious 
society,  theological  or  religious  seminary.  (1) 
It  is  scarcely  necessary  to  discuss  the  propo- 
sition that  the  school  was  converted  Into  a 
sect  The  word  "sect"  is  defined  In  the  Stand- 
ard Dictionary  as  "a  body  of  persons  distin- 
guished by  particularities  of  faith  and  prac- 
tice from  other  bodies  and  adhering  to  the 
same  general  system."  The  exercises  detail- 
ed in  the  testimony  In  this  case  did  not  show 
that  these  persons  were  associated  together 
in  any  way  whatever  except  In  the  character 
of  a  common  public  free  school.  (2)  "A  reli- 
gions society  1b  a  voluntary  association  of  In- 
dividuals or  families  united  for  the  purpose 
of  having  a  common  place  of  worship  and  to 
provide  a  proper  teacher  to  instruct  them  in 
religions  doctrines  and  duties,  and  to  admin- 
ister the  various  ordinances  of  religion."  24 
Am.  &  Bbg.  Bncy.  Law  (2d  Ed.)  327.  The 
school,  tinder  the  evidence,  did  not  come  with- 
in the  definition  of  a  religious  society.  (3) 
"A  seminary  is  a  place  of  education  ♦  ♦  • 
q>eclflcally  a  school  for  the  education  of 
men  for  the  priesthood  or  ministry."  25  Am. 
&  Eng.  Kncy.  Law,  286.    A  seminary  being  "a 


place  of  education,"  the  adjectives  "theologi- 
cal or  religious"  necessarily  give  to  it  the 
meaning  of  a  place  specifically  for  the  prep- 
aration of  men  for  the  ministry,  or  at  least, 
for  the  teaching  of  religious  doctrines.  The 
words  are  commonly  so  used.  The  evident 
intention  of  the  convention  which  framed  the 
Constitution  was  to  prevent  the  Legislature 
from  endowing  any  such  religions  or  theo- 
logical schools.  The  school  at  Corsicana  was 
organized  under  the  laws  of.  the  state  of 
Texas,  and  while  It  might  be  perverted  in 
actual  instruction  to  purposes  foreign  to  its 
organization.  It  would  not  be  a  theological  or 
religious  seminary  because  some  acts  of  wor- 
ship were  performed  there. 

Second.  The  word  "sectarian"  Is  defined  by 
the  Standard  Dictionary  as  "pertaining  to, 
peculiar  to,  or  devoted  to  the  interest  of  a 
sect  or  sects;  especially,  marked  by  attach- 
ment to  a  sect  or  denomination."  However 
Improper  the  exercises  may  have  been,  there 
Is  nothing  In  the  evidence  to  show  that  they 
were  in  the  interest  of  or  forwarding  the 
views  of  any  one  denomination  of  people.  It 
was  the  purpose  of  the  Constitution  to  forbid 
the  use  of  public  fund&  for  the  support  of  any 
particular  denomination  of  religious  people, 
whether  they  be  Christians  or  of  other  reli- 
gions. The  school  was  not  rendered  sectarian 
within  the  meaning  of  the  Constitution  by  the 
exercises  shown  to  have  been  Ind'ulged  in  by 
the  teachers. 

Third.  Did  the  exercises  which  the  evi- 
dence shows  the  teachers  engaged  in  con- 
vert the  schoolroom  into  "a  place  of  wor- 
ship," within  the  Intent  and  meaning  of  sec- 
tion 6,  art.  1,  of  the  Constitution?  A  brief 
statement  of  the  conditions  that  existed  In 
Texas  under  the  Mexican  Republic  will  aid 
us  to  understand  the  provisions  of  our  Con- 
stitution. Prior  to  the  Revolution  of  1836, 
the  Catholic  was  the  established  religion  of 
the  Republic  of  Mexico,  and  all  citizens'  of 
Texas  were  required  to  conform  to  the  teach- 
ings ot  that  church.  It  was  supported  by  the 
government,  and,  by  taxation,  the  citizens 
were  compelled  to  contribute  thereto.  One  of 
the  charges  made  against  the  Republic  of 
Mexico  In  the  Declaration  of  Independence 
was  "It  denies  us  the  right  of  worshipping 
The  Almighty  according  to  the  dictates  of 
our  own  conscience  by  the  support  of  a  na- 
tional religion,  calculated  to  promote  the 
temporal  Interest  of  its  human  functionaries 
rather  than  the  glory  of  the  true  and  living 
God."  The  third  division  of  the  Declaration 
of  Rights  in  the  Constitution  of  the  Republic 
of  Texas  reads  as  follows:  "No  preference 
shall  be  given  by  law  to  any  religious  denom- 
ination or  mode  of  worship  over  another,  but 
every  person  shall  be  permitted  to  worship 
Ood  according  to  the  dictates  of  his  own  con- 
science." The  Constitution  of  the  state  of 
Texas,  framed  In  1846,  contains  practically 
the  same  provision  as  Is  now  embraced  In 
the  Constitution  of  this  state  In  these  words : 
"Sec.  4.  All  men  have  a  natural  and  Indefeas- 
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Ible  right  to  worship  Ood  according  to  the 
dictates  of  their  own  coDBcIence;  no  man 
shall  be  compelled  to  attend,  erect,  or  support 
any  place  of  worship,  or  to  maintain  any 
ministry  against  his  own  consent."  Const. 
1845,  art.  1,  {  4.  ThuB  we  Bee  that  the  pro- 
vision In  onr  Oonstltntion  was  a  protest 
ai:;ninst  the  policy  of  Mexico  In  establishing 
and  maintaining  a  church  of  State  and  com- 
pelling confonnity  thereto,  and  was  Intended 
to  guard  against  any  such  action  In  the  fu- 
ture. The  primary  purpose  of  that  provision 
of  the  Constitution  was  to  prevent  the  Legis- 
lature from  in  any  way  compelling  the  at- 
tendance of  any  person  upon  the  worship  of  a 
particular  church,  or  in  any  manner,  by  taxa- 
tion or  otherwise,  cause  any  citizen  to  con- 
tribute to  the  support  of  "any  place  of  wor- 
ship." As  used  In  the  Constitution  the 
phrase  "place  of  worship"  speciflcally  means 
a  place  where  a  number  of  persons  meet  to- 
gether for  the  purpose  of  worshiping  God. 
State  ▼.  Swlnic,  20  N.  C.  492.  The  Century 
Dictionary  gives  this  deflnition  :  "A  building 
or  part  of  a  building  set  apart  for  any  pur- 
pose— as  a  place  of  worship."  The  worship 
of  God  is  not  prohibited  in  any  place,  but  we 
are  of  the  opinion  that  the  spirit  of  the  Con- 
stitution would  include  any  place  at  which 
the  worship  might  be  indulged  in  so  continu- 
ously and  in  such  a  manner  as  to  give  it  the 
character  of  "a  place  of  worship."  Buildings 
and  institutions  erected  and  maintained  by 
the  state  cannot  be  used  for  such  purposes. 
We  do  not  undertake  to  state  any  rule  as  to 
what  will  constitute  "a  place  of  worship." 
That  must  necessarily  depend  upon  the  facts 
of  each  case.  We  confine  ourselves  to  the  deci- 
sion of  the  question,  does  the  evidence  show 
that  the  exercises  engaged  in  by  the  teachers 
of  the  school  at  Corslcana  constitute  the 
school  building  "a  place  of  worship"  within 
the  meaning  of  the  Constitution? 

To  hold  that  the  offering  of  prayers,  either 
by  the  repetition  of  the  Lord's  Prayer  or  oth- 
erwise, the  singing  of  songs,  whether  devo- 
tional or  not,  and  the  reading  of  the  Bible, 
make  the  place  where  such  is  done  a  place 
of  worship,  would  produce  intolerable  results. 
The  House  of  Representatives  and  the  Senate 
of  the  state  Legislature  each  elect  a  chap- 
lain, who,  during  the  session,  daily  offers 
prayers  to  Almighty  God  In  behalf  of  the 
state,  and  In  the  most  express  manner  in- 
vokes the  supervision  and  oversight  of  God 
for  the  lawmakers.  In  the  chapel  of  the 
State  University  Building,  a  religious  service, 
consisting  of  singing  songs,  reading  portions 
of  the  Bible,  with  prayers  and  addresses  by 
ministers  and  others,  is  held  each  day.  The 
Young  Men's  Christian  Association  hold  their 
services  in  that  building  each  Lord's  Day, 
and  the  Toung  Women's  Christian  Associa- 
tion has  a  like  service  in  another  public 
building.  At  the  Blind  Institute  on  each 
Lord's  Day  pra.vers  are  offered,  songs  are 
Mung.  Sunday  school  is  taught,  and  addresses 
made  to  the  children  with  regard  to  religious 


matters.  Devout  persons  visit  our  prlsous 
and  offer  prayers  for  those  who  are  confined. 
An  annual  ai^roprliition  Is  made  for  a  chap- 
lain for  the  penitentiary;  in  fact,  Christian- 
ity is  so  Interwowu  with  the  web  and  woof 
of  the  state  government  that  to  sustain  the 
contention  that  the  Constitution  prohibits 
reading  the  Bible,  offering  prayers,  or  singing 
songs  of  a  religious  character  In  any  public 
building  of  the  government  would  produce  a 
condition  bordering  upon  moral  anarchy. 
The  absurd  and  hurtful  consequences  furnish 
a  strong  argument  against  the  soundness  of 
the  proposition.  The  right  to  Instruct  the 
young  In  the  morality  of  the  Bible  might  be 
carried  to  such  extent  in  the  public  schools- 
as  would  make  it  obnoxious  to  the  constitu- 
tional inhibition,  not  because  God  Is  worship- 
ed, but  because  by  the  character  of  the  serv- 
lce.<i  the  place  would  be  made  "a  place  of 
worship." 

There  Is  no  difference  in  the  protection  giv- 
en by  our  Constitution  betweei  citizens  of 
this  state  on  account  of  religious  beliefs — ail 
are  embraced  in  Its  broad  language,  and  are 
entitled  to  the  protection  guaranteed  thereby ; 
but  it  does  not  follow  that  one  or  more  In- 
dividuals have  the  right  to  have  the  courts 
deny  the  people  the  privilege  of  having  their 
children  instructed  In  the  moral  truths  of  tho 
Bible  because  such  objectors  do  not  denlre 
that  their  own  children  shall  be  participants 
therein.  This  would  be  to  starve  the  moral 
and  spiritual  natures  of  the  many  out  of  def- 
erence to  the  few.  The  cases  are  in  conflict 
upon  the  questions  discussed  In  this  opinion, 
but  we  believe  the  following  sustain  our  con- 
clusion by  sound  reasoning:  Moore  v.  Mon- 
roe, 64  Iowa,  367,  20  N.  W.  475,  52  Am.  Rep. 
444;  Pfeiffer  v.  Board  of  Education,  118 
Mich.  SflO,  77  N.  W.  250,  42  I*  R.  A.  536; 
Hackett  v.  BrooksviUe  School,  120  Ky.  606, 
87  S.  W.  792,  60  L.  R.  A.  592,  117  Am.  St. 
Rep.  599. 

The  Judgments  of  the  district  <!ourt  and 
Court  of  Civil  Appeals  are  affirmed. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11.  1908.) 

EhiBEZZLEUBNr— Receipt  bt  Viktcs  or  Aoen- 

CY  OK  Employment. 

Defendant  received  the  money  which  he  ap- 
propriated, by  virtue  of  his  agency  or  employ- 
ment, within  Pen.  Code,  art.  938,  defininK  em- 
bezzlement, where  he  and  H.  were  travelinK 
salosmen  of  W.,  who  bad  placed  In  a  house,  of 
which  defendant  was  in  charge  for  W..  some 
pianos  and  organs  for  sale  by  them,  and  H., 
by  consent  of  defendant,  took  an  orfcan  there- 
from, sold  it,  andrltave  the  money  received  there- 
from to  defendant  to  deliver  to  W.,  telling  de- 
fendant it  was  the  proceeds  of  such  sale,  tlioush 
It  was  the  duty  of  each  salesman  to  report  to 
and  make  settlement  with  W.  personally. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  18,  Embezzlement,  {  &] 

Davidson,  P.  J.,  diaaenting. 
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Appeal  from  OlBtrict  Court,  Hood  County ; 
W.  J.  Oxford,  Judge. 

H.  B.  Smith  appeals  from  a  conviction.  Af- 
tinned. 

r.  J.  McOord,  A88t  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  Indicted  in  the 
district  court  of  Hood  county  for  the  offense 
of  embezzlement,  and  upon  trial  was  convict- 
ed, and  he  now  appeals  to  this  court. 

The  Indictment.  In  substance,  alleged  the 
embezzlement  of  the  sum  of  $55,  the  proi)ert7 
of  J.  H.  Wilder,  which  had  come  into  the  poa- 
sesBloa  of  appellant  as  the  agent  and  employ^ 
of  said  Wilder,  and  that  said  money  was  un- 
der his  care  by  virtne  of  said  agency  and  em- 
ployment The  facts  show,  in  substance,  that 
Wilder  was  engaged  in  the  sale  of  musical  In- 
stmments,  and  tliat  he  lived  at  Dublin,  Erath 
connty,  where  he  had  been  engaged  in  this 
business  for  some  years.  It  further  appears 
that  appellant  and  one  J.  V.  Haley  were  both 
working  for  him.  In  the  capacity  of  traveling 
salesmen,  dturlng  the  year  1906,  and  their 
headquarters  and  place  of  business  was  at 
Tolar,  In  Hood  county,  Tex.  It  appears  that, 
during  the  year  1906,  Wilder  shipped  several 
pianos  and  organs  to  Tolar,  and  placed  same 
in  a  rented  store  there,  for  sale.  The  follow- 
ing appears,  in  this  connection.  In  the  state- 
ment of  facts:  "That  the  defendant  herein 
was  in  charge  of  said  house  for  tbe  said 
Wilder,  and  was  also  at  said  time  a  traveling 
salesman  of  said  instruments  for  tbe  said 
Wilder."  It  is  further  stated  In  the  statement 
of  facta:  "That  about  the  1st  day  of  Novem- 
ber, 1906,  by  the  consent  of  the  defendant,  he 
(Haley)  took  an  organ  out  of  the  house  at 
Tolar,  Tex.;  which  was  under  the  control  of 
tiie  defendant,  and  sold  same  to  a  farmer  liv- 
ing near  said  town,  receiving  cash  in  payment 
for  same."  It  further  appears  that  this  was 
nn  Elstey  organ  that  had  been  shipped  to  Tolar 
by  Wilder,  among  a  lot  of  other  organs  for 
defendant  to  sell.  About  the  day  of  the  sale 
of  the  organ  by  Haley,  the  purchase  price  was 
delivered  to  appellant.  Appellant  told  6aley 
that  he  was  going  in  to  headquarters  at  Dub- 
lin, on  the  5  o'clock  train  that  afternoon,  and 
Haley  asked  him  if  he  would  take  some  mon- 
ey to  Wilder  for  him,  and  thereby  save  buy- 
ing a  draft  or  money  order  for  same,  which 
defendant  agreed  to  do.  Thereupon  Haley 
tivned  over  to  him  the  said  sum  of  $55,  to  be 
by  him  delivered  to  said  Wilder.  Haley  testi- 
fied that  he  told  defendant  that  tbe  money 
was  the  proceeds  of  the  sale  of  said  organ,  at 
the  time  he  tamed  it  over  to  him.  Haley  fur- 
ther testifled:  "That  it  was  the  duty  of  every 
salesman  to  report  sales  to  the  said  J.  H. 
Wilder,  at  Dublin,  and  deliver  to  him  what- 
ever was  received  lu  exchange  for  musical  in- 
struments." It  appears  that  Wilder  had  re- 
ports and  settlements  on  all  the  instruments 
shipped  to  Tolar,  except  the  one  organ  In 
qnesticMi,  for  which  he  had  neither  received 
monqr,  notes,  or  other  thing  of  value.    Appel- 


lant never  turned  over  to  him  any  money  for 
the  organ.  Wilder  testifies  that  Haley  had 
toid  him  that  he  had  sold  this  instrument,  and 
delivered  the  money  to  appellant,  to  be  by 
him  delivered  to  him,  the  said  Wilder.  It 
appears  further  from  the  testimony  of  Wilder 
that  It  was  the  duty  of  appellant,  under  his 
contract,  as  well  as  tue  duty  of  all  other 
salesmen,  to  report  to  him  (Wilder)  the  sales 
they  made,  and  to  make  settlement  with  him 
personally  for  such  sales,  and  to  turn  over  to 
him  personally  the  proceeds  of  such  sales 
every  week.  But  he  says  he  allowed  his 
salesmen  a  good  deal  of  discretion,  and  per- 
mitted them  to  take  notes,  cash,  cattle,  or 
other  property  in  exchange  for  instruments 
sold.  He  also  testifled  that,  soon  after  learn- 
ing that  appellant  had  received  the  money  for 
this  organ  from  Haley,  he  met  him  at  Dublin, 
and  asked  him  what  he  had  done  with  the 
money,  and  if.  In  fact,  Haley  had  given  it  to 
him.  Appellant  acknowledged  receiving  the 
money  from  Haley,  and  stated  that  he  took 
It  with  him  when  he  went  to  Ft  Worth,  and 
while  there  he  was  robbed. 

One  Mitchell,  bookkeeper  for  Wilder  at 
Dublin,  testified  that  he  had  been  bis  book- 
keeper for  a  number  of  years,  and  bad  charge 
of  bis  books  during  November  and  December, 
1906;  that  this  organ  and  other  Instruments 
were  shipped  to  Tolar  consigned  to  appellant 
to  be  sold  for  Wilder,  and,  at  the  time  of 
shipment,  a  notation  was  made  on  the  stock 
book,  showing  to  wbom  the  goods  were  ship- 
ped; that  these  goods  were  not  charged  to 
appellant's  account,  but  his  name  was  writ- 
ten, opposite  the  name  and  number  of  each  in- 
strument shipped,  on  the  stock  book,  thus 
showing  to  whom  they  bad  been  shipped; 
that  in  tbelr  business  they  did  not  charge 
these  Instruments  to  tbe  salesmen  taklug 
same  out  of  tbe  house  other  than  to  mark 
their  names  on  the  stock  book,  opposite  the 
Instrument  shipped.  It  was  the  claim  and 
defense  of  appellant  that  be  had  borrowed 
this  money  from  Haley,  and  that  same  was  a 
personal  loan  from  Haley  to  bim,  and  that  be 
had  no  knowledge  that  tbe  money  In  question 
belonged  to  Wilder.  On  tbls  question  the  ap- 
pellant testifies  as  follows:  "That  he  asked 
said  Haley  if  he  had  any  money,  and  he  re- 
plied that  he  did ;  that  he  then  asked  him  if 
he  would  loan  him  $50  or  $75,  and  he  said  he 
would ;  that  the  said  Haley  then  counted  out 
to  him  the  said  sum  of  $55  In  bills,  and  asked 
bim  If  they  would  be  enough,  and  be  told  him 
It  would ;  that  he  did  not  know  whose  money 
It  was  at  the  time  be  borrowed  same,  but  sup- 
posed it  was  Haley's,  and  he  told  Haley  be 
would  pay  it  back  to  him  in  a  few  days ;  that 
then  he  went  to  the  house  at  Dublin,  about  a 
week  after  said  transaction,  and  J.  H.  Wilder 
asked  him  what  he  bad  done  with  the  money 
he  had  borrowed  from  Haley."  He  also  says. 
In  substance,  that  Wilder  then  told  bim  that 
the  money  belonged  to  him,  and  for  him  not 
to  pay  Haley,  but  to  pay  It  to  him  (Wilder), 
and  that  he  then  told  Wilder  that  was  tbe 
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first  he  knew  of  It  being  his,  and  that  be  told 
Wilder,  then,  to  chaise  it  to  bis  personal  ac- 
count, and  he  agreed  to  do  so.  The  court 
gave  an  unexceptional  charge  In  the  case,  in 
which  he  submitted  every  defensive  matter 
arising  under  the  facts,  Including,  in  sub- 
stance, the  only  two  special  charges  requested 
by  counsel  for  appellant. 

On  motion  for  a  new  trial  counsel  for  ap- 
pellant raised  the  question  that  the  verdict  is 
unsupported  by  the  evidence,  and  that  the 
facts  will  not  sustain  a  conviction  for  embes- 
Blement.  This  matter  Is  raised  in  the  fourth 
ground  of  bis  motion  for  new  trial,  as  fol- 
lows: "Because  the  verdict  of  the  Jury  is 
wliolly  unsupported  by  the  evidence  In  this: 
That,  before  the  jury  would  be  authorized  to 
convict  the  defendant,  they  must  find  from 
the  evidence  that  the  defendant,  by  virtue  of 
his  agency,  was  charged  with  the  duty  of  re- 
ceiving the  particular  money  In  question, 
when  the  evidence  wholly  falls  to  show  that 
defendant,  by  virtue  of  his  employment  or 
agency  under  the  said  Wilder,  was,  at  any 
time,  chargeable  with  the  duty  of  receiving 
money  or  property  from  the  otber  agents  and 
employes  of  the  said  Wilder;  but,  on  the 
contrary,  the  whole  evidence  shows  that  he 
was  not  dbarged  with  said  duty,  but  that 
each  salesman  was  required  to  report  to  said 
Wilder  on  his  own  account,  and.  If  the  said 
Smith  undertook  to  deliver  the  money  in 
question  to  the  said  Wilder,  for  the  said 
Haley,  he  did  so,  not  under  and  by  virtue  of 
bis  employment  with  Wilder,  and  not  because 
be  was  chargeable  with  the  duty  so  to  do,  but 
as  an  accommodation  to  the  said  Haley."  We 
do  not  believe  that  this  contention  can  be  or 
should  be  sustained.  That  the  appropriation 
of  the  money  was  willful  and  corrupt  Is  not 
only  affirmed  by  the  verdict  of  the  Jury,  but 
is  shown,  by  the  evidence,  in  our  Judgment, 
practically  beyond  controversy.  Our  statute, 
on  the  subject  of  embezzlement,  provides:  "If 
any  officer,  agent,  clerk  or  attorney  at  law,  or 
In  fact,  of  any  incorporated  company  or  In- 
stitution, or  any  clerk,  agent,  attorney  at  law 
or  in  fact,  servant  or  employ^  of  any  private 
person,  copartnership  or  Joint-stock  associa- 
tion, or  any  consignee  or  bailee  of  money  or 
property  shall  embezzle,  fraudulently  misap- 
ply or  convert  to  bis  own  use,  without  the 
consent  of  his  principal  or  employer,  any 
money  or  property  of  such  principal  or  em- 
ployer which  may  have  come  into  his  posses- 
sion or  be  under  his  care  by  virtue  of  such 
office,  agency  or  employment,  he  shall  be  pun- 
ished in  the  same  manner  as  If  he  had  com- 
mitted a  theft  of  such  money  or  property." 
Article  938,  Pen.  C!ode. 

The  question  arises,  then,  under  the  facts 
of  thU  case,  did  the  money  In  question  come 
into  the  possession  of  appellant  by  "virtue  of 
such  office,  agency  or  employment"?  The 
affirmative  of  this,  we  think,  under  the  evi- 
dence, is  Indisputable.  The  practically  un- 
contradicted evidence  shows  that  api>ellant 
was  In  charge  of  the  business  at  Tolar,  and 


in  custody  and  control  of  this  organ,  by  vir- 
tue of  bis  employment  It  Is  shown  by  tha 
evidence  that,  when  the  organ  was  taken 
from  the  building  by  Haley,  It  was  done  by 
appellant's  consent  It  Is  shown  tliat  this 
organ,  as  well  as  otber  property  at  Tolar, 
had  been  charged  upon  the  stock  bodi  as  be- 
ing In  possession  of  appellant  Haley  (the  man 
who  took  the  organ  from  the  possession  of 
appellant  by  appellant's  consent)  returns  with 
tlie  money,  representing  the  value  of  the 
organ,  and,  knowing  the  employment  and  re- 
lation of  appellant  that  he  was  in  control  of 
the  business  at  Tolar  as  the  agent  of  Wilder, 
knowing  that  he  had  received  the  organ  from 
appellant  and  by  his  consent  and  the  trust 
relation  and  agency  between  appellant  and 
Wilder,  delivers  the  money  ($55)  to  him,  for 
the  purpose  of  being  transmitted  and  paid  to 
Wilder.  Was  such  receipt  of  the  money  by 
appellant  by  virtue  of  his  office,  agency,  or 
employment?  We  think  it  must  be  so  held. 
While  there  are  some  expressions  in  the  opin- 
ions of  this  court  which  might  without  care- 
ful analysis,  seem  to  lend  some  support  to 
the  contrary  of  the  view  here  expressed,  It  is 
not  believed  that  as  applied  to  the  facts  of 
this  case,  they  are  in  conflict  with  the  rule 
here  laid  down.  In  the  case  of  Brady  v. 
State,  21  Tex.  App.  659,  1  S.  W.  462,  Judge 
Hurt  lays  down  this  rule :  "To  constitute  em- 
bezzlement, under  the  Code  of  this  state,  the 
conversion  must  be  of  money  or  other  proper- 
ty of  the  principal  or  employer,  and  It  must 
have  come  into  the  possession  of  the  agent  or 
employ^  by  virtue  of  his  agency  or  employ- 
ment." And,  as  applied  to  the  facts  of  that 
case,  be  holds,  in  substance,  that  no  such  re- 
lations were  shown.  In  that  case  it  seems 
that  the  appellant  presented  Dahllch  a  bill 
or  account  against  him,  In  favor  of  his  em- 
ployer (Patterson),  for  the  price  of  a  bale  of 
cotton.  It  seems  that  Dahllch,  knowing  the 
bill  to  be  due  and  owing  to  Patterson,  and 
knowing  that  defendant  was  or  had  been  in 
the  employ  of  Patterson,  and  believing  de- 
fendant authorized  to  collect  the  money,  paid 
It  to  him;  but  it  appears,  from  the  testimony 
of  Patterson,  that  Brady  was  not  authorized 
to  present  the  bill  or  collect  said  money,  and 
bis  collection  of  same  was  without  any  au- 
thority from  him.  Quoting  from  the  facts  a» 
they  appear  in  the  opinion,  we  find  the  fol- 
lowing: "I  never  authorized  him  to  collect 
this  money,  and  he  had  no  authority  to  re- 
ceive It  He  acted  outside  and  beyond  hi» 
employment  by  me."  Clearly,  in  any  casfr 
where  the  money  was  received  outside  of  and 
beyond  the  terms  of  employment  It  cannot  be 
held  that  It  came  into  the  possession  of  the^ 
agent  by  virtue  of  his  office,  agency,  or  em- 
ployment 

A  proper  solution  of  the  decision  in  thi» 
case  can  only  be  arrived  at  by  a  fair  and 
reasonable  construction  of  our  own  statute, 
having  In  mind  the  crime  denounced  by  it 
and  Its  proper  constituent  elements.  It  wa» 
said  by  Judge  Winkler,  as  far  back  as  1878, 
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in  tbe  case  of  Grlffln  t.  State,  4  Tex.  App. 
390:  "The  only  safe  guide  In  determining 
what  constltntes  tbe  crime  of  embezzlement, 
and  what  persona  are  amenable  to  tbe  charge, 
is  to  be  foond  in  our  own  Code  and  statutes, 
and  In  the  adjudications  thereupon.  Deci- 
sions of  other  states  are  to  be  consulted  with 
great  caution,  in  view  of  tbe  very  diverse 
cliaracter  of  their  enactments  on  ttiis  sub- 
ject" We  think  our  statute  was  intended 
to  include  and  embrace  cases  where  money 
was  received  by  virtue  of  the  express  terms 
of  tbe  employment  or  agency,  or  where  such 
money  was  received  by  virtue*  of  the  Implied 
authority  of  the  agent,  or  the  authority  fairly 
and  reasonably  resulting  from  the  express 
terms  of  his  employment  or  agency,  and  that 
the  l)etter  view  is,  that,  where  such  money 
was  received  by  authority,  either  direct,  or 
such  as  might  be  reasonably  implied  from 
the  situation  of  the  parties  and  their  course 
of  dealing,  having  In  view  their  position  and 
attitude  and  the  confidential  nature  of  their 
relations,  in  every  such  case  it  ought  to  be 
held  that  such  mon^  or  property  was  In  the 
care  of  such  agent,  by  virtue  of  such  office, 
agency,  or  employment  In  otlier  words,  a 
reasonable  rule  of  Interpretation  ought  to  be 
empl5>yed  In  testing  this  statute.  Such  a  rule. 
If  It  may  fairly  be  adopted,  having  In  mind 
tbe  language  of  the  Code,  ought  to  obtain  as 
would  discourage  defalcation,  and  protect  the 
employer  and  society.  It  ought  not  to  be  re- 
quired by  the  state  that  In  prosecutions  for 
embezzlement  It  should  be  in  peril  of  sustain- 
ing defeat  in  a  Just  prosecution,  because  of 
some  technical  lack  of  specific  authority  In 
respect  to  some  particular  act  If,  under  all 
the  clrcimistances  such  authority  might  rea- 
sonably be  Implied  and  found  as  a  fact  by 
the  jury  In  the  light  of  the  relation  exist- 
ing between  the  parties.  To  hold  any  other 
rule  would  frequently.  If  not  universally, 
make  it  Impossible  to  convict  In  the  most  fla- 
grant case  of  embezzlement  If  we  only  sup- 
pose a  bank  cashier,  collector,  bookkeeper, 
clei^,  or  agent  to  have  stolen  the  bank's 
money.  If  In  such  case  a  defendant  could  de- 
feat a  prosecution,  on  tbe  claim  that  the 
particular  act  was  somewhat  beyond  the  pre- 
cise and  express  limits  of  his  particular  dut- 
ies, though  the  money  and  funds  In  fact  came 
to  him  according  to  the  customs  and  usages 
of  the  institution,  by  the  color  of  his  authori- 
ty, and  by  means  of  his  employment  tbe  re- 
sult would  be  to  render  tbe  statute  a  vain 
and  foolish  and  Idle  thing.  Nor  do  we  be- 
lieve there  Is  any  well-consldered  authority 
holding  to  the  contrary.  Under  the  old  com- 
mon-law system.  In  some  jurisdictions,  where 
the  shadow  was  more  important  than  the 
rabstance,  and  where  highly  technical  rules 
teem  to  be  the  delight  of  the  profession,  such 
a  doctrine  did  onoe  obtain. 

In  discussing  the  question  of  receipts  in 
excess  of  authority  the  following  appears  In 
Am.  ft  Ehig.  Enc.  at  Law  (2d  Ed.)  vol.  10,  p. 


991 :  "Some  courts  have  held  that  it  is  not 
embezzlement  tmder  such  a  statute  for  a  serv- 
ant agent,  or  other  person  to  convert  proper- 
ty. If  In  receiving  the  same  he  acted  in  excess 
of  his  authority,  or  contrary  to  his  master's 
or  employer's  direction."  This  Is  supported, 
among  other  cases,  by  the  case  of  Rex  v. 
Snowley,  4  C.  &  P.  390, 19  B.  O.  L.  436  (Parke, 
J.).  It  Is  also  stated  that  this  case  was  fol- 
lowed In  two  other  English  cases  dted  by  the 
author,  but  the  author  says:  "Other  courts 
have  taken  a  different  view,  and  have  held 
that  a  man  may  receive  property  by  virtue  of 
his  emplt^onent  or  In  the  course  of  his  em- 
ployment within  the  meaning  of  such  statute, 
though  In  receiving  it  he  acts  in  excess  of  bis 
authority."  This  rule  is  supported  by  many 
Ekiglish  cases,  one  of  which  in  express  terms 
overrules  the  earlier  case  of  Rex  v.  Snowley. 
The  only  cases  cited  in  America  by  the  author 
of  this  work,  are  In  support  of  the  doctrine 
that  if  the  property  was  received  by  virtue 
of  the  agent's  employment,  or  in  the  course  of 
his  employment  such  receipt  was  In  the  mean- 
ing of  the  statute,  though  in  receiving  It  he 
acts  In  excess  of  his  authority.  Ehc  parte 
Hedley,  81  Cal.  100;  Ker  v.  People,  110  Ul. 
629,  51  Am.  Rep.  706.  This  doctrine  is  a  rea- 
sonable, just,  and  fair  rule,  and  seems  to  be 
well  supported  by  authorities.  Nor  do  we 
understand  that  the  rule  laid  down  In  the 
Cycloptedia  of  Law  &  Procedure,  vol.  15,  p. 
494,  Is  out  of  harmony  with  the  views  here 
expressed.  On  tbe  contrary,  as  we  under- 
stand the  author,  be  expressly  af&rms  the  con- 
struction which  we  here  place  on  this  statute. 
In  Sub.  F,  p.  498,  the  author  says:  "If  a  serv- 
ant clerk,  or  agent  has  merely  the  custody  of 
tbe  money  or  goods,  which  he  felonlotisly  ap- 
propriates, the  offense  Is  larceny;  if  he  has 
the  possession,  it  is  embezzlement.  Under  the 
English  statutes,  and  those  of  some  of  the 
United  States,  It  is  held  that  tbe  property  em- 
bezzled must  have  come  Into  the  possession  of 
tbe  servant  from  one  other  than  the  master, 
for.  If  It  has  first  ccnne  Into  the  possession  of 
the  latter,  the  conversion  by  the  servant  is 
larceny,  and  zMt  embezzlement ;  but  the  weight 
of  modem  authority  Is  to  the  contrary."  The 
author  also  lays  down  the  rule  which  is  in 
strict  harmony  with  our  statute :  "In  order  to 
constitute  embezzlement  the  accused  must  oc- 
cupy the  designated  fiduciary  relation,  and  tbe 
money  or  property  must  belong  to  his  princi- 
pal, and  come  into  the  possession  of  the  ac- 
cused by  reason  of  such  employment"  The 
author  quoted  also  cites  with  approval  tbe 
case  of  Rex  v.  Beacall,  1  O.  &  P.  454,  12  E.  C. 
L.  269,  which  says:  "If  a  servant  receives 
money  on  bis  employers'  account,  and  embez- 
zles it,  he  Is  guilty  of  tbe  felony,  although 
they  had  no  right  to  it  and  was  a  wrong-doei 
in  receiving  It" 

Tbe  only  case  we  have  found  which,  by  its 
language,  might  seem  to  be  out  of  harmony 
with  the  view  here  expressed  Is  the  case  of 
Goodwyn  v.  State  (Tex.  Cr.  App.)  64  S.  W. 
251.    In  that  case  Goodwyn  was  indicted  for 
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embezzling  $29,  tlio  proiierty  of  M.  P.  Griffin, 
who  was  Justice  of  ttie  peace.  It  seems  that 
Griffin,  the  Justice  of  the  peace,  gave  certain 
money,  to  one  Zuldi,  to  hand  to  Qoodwyn,  to 
be  delivered  to  the  county  treasurer  of  Madi- 
son county.  In  the  opinion,  this  language  ap- 
pears: "Appellant's  fourth  proposition  is: 
'The  money  was  not  the  property  of  Griffin 
nor  of  Zulch,  but  the  proof  showed  It  belonged 
to  Madison  county;  and,  for  want  of  proof  of 
Madison  county  or  E.  B.  Day,  Its  treasurer, 
the  court  erred  in  failing  to  Instruct  the  Jury 
to  return  a  verdict  of  acquittal.' "  Now,  at 
first  blush  this  might  seem  to  be  analogous  to 
the  case  here,  and  there  might  seem  to  be 
some  plausibility  in  the  contention  that  the 
money  here  charged  to  have  been  embezzled, 
In  fact,  belonged  to  Haley,  who  had  given  it 
to  appellant,  to  be  delivered  to  Wilder.  Judge 
Brooks  evidently  thought  it  unnecessary  to 
state  the  grounds  upon  which  he  held,  in  that 
cnse,  that  the  money  belonged  to  Griffin,  and 
not  to  the  county.  A  moment's  reflection,  it 
seems  to  us,  should  be  sufficient  to  disclose 
the  difference  of  the  cases.  Griffin  was  a 
public  official  in  Madison  county.  His  rela- 
tion to  the  county  was  personal,  and  due  to 
bis  election  and  qualification  as  an  offlcM'  of 
that  county.  He  had  no  authority  to  pay 
funds  or  money  belonging  to  the  county  to 
any  one,  except  some  person  authorized  by 
law  to  receive  it ;  and,  therefore,  when  he  de- 
livered the  money  to  some  one  else,  to  be  de- 
livered to  Madison  cotmty,  such  money  re- 
mained his  money  and  continued  his  property, 
and  never  was  the  money  of  Madison  county 
until  it  reached  the  treasurer  of  said  county. 
We  believe  that  the  court  did  not  err  in 
overruling  appellant's  motion  for  a  new  trial, 
and  that,  under  the  facts  as  here  presented, 
the  charge  of  the  court  was  sufficient,  and 
that  the  verdict  and  Judgment  were  abundant- 
ly sustained  by  the  evidence.  So  believing, 
the  verdict  and  Judgment  of  the  court  below 
ought  to  be,  and  is  in  all  things,  hereby  af- 
firmed. 

DAVIDSON,  P.  J.  I  respectfully  dissent 
from  the  opinion  of  my  Brethren.  Appellant 
was  charged,  as  agent  and  employ^  of  a  pri- 
vate person,  to  wit,  J.  H.  Wilder,  with  em- 
bezBling  the  sum  of  $S5,  which  money  had 
come  Into  his  possession,  and  was  under  his 
care,  by  virtue  of  said  agency,  and  employ- 
ment The  facta  show  that  Wilder  was  en- 
gaged in  the  sale  of  musical  instruments 
at  Dublin,  in  Erath  county,  and  bad  been 
so  engaged  for  some  years;  that  J.  V.  Ha- 
ley and  appellant  were  both  working  for  him 
in  the  capacity  of  traveling  salesmen,  dur- 
ing the  year  1906.  At  some  time  In  the  fall 
of  1906,  Wilder  shipped  some  pianos  and 
organs  to  Tolar,  Hood  county,  and  rented 
a  house,  and  opened  up  a  branch  business 
there,  or  rather,  he  made  It  a  distributing 
point  for  sales  of  instruments  made  in 
the  territory  surrounding  Tolar.  Haley  and 
appellant   were    his   traveling   salesmen    In 


that  territory;  the  instruments  being  ship- 
ped to  Tolar  tn  care  of  appellant  Witness 
had  reports  and  settlements  on  all  the  instru- 
ments shipped  to  Tolar,  except  one  organ  for 
which  he  had  neither  money,  notes,  or  other 
thing  of  value.  Appellant  never  turned  over 
to  him  any  money  for  the  organ.  Wilder 
further  testifies  that  Haley  had  told  him  that 
he  bad  sold  said  instrument,  and  delivered  the 
money  to  appellant  to  be  delivered,  by  appel- 
lant, to  the  said  WUder;  that  Haley  never 
wrote  witness  anything  about  the  matter,  and 
that  be  (witness)  had  never  heard  of  the 
transaction  until  about  the  Ist  of  December ; 
that  the  organ  in  question  was  never  charged 
to  appellant  on  his  personal  account,  but 
was  charged  to  him  on  the  general  stock 
book.  This  witness  paid  all  his  salesmen's 
traveling  expenses  and  salary  when  they 
were  working  as  salesmen,  as  was  appellant 
at  the  time  of  this  transaction.  This  witness 
further  states  it  was  the  duty  of  appellant, 
under  his'  contract  as  well  as  the  duty  of  all 
other  salesmen,  to  report  to  him  (Wilder)  the 
sales  they  made,  and  to  make'  settlement  with 
him  personally  for  such  sales,  and  to  turn 
over  to  him  personally  the  proceeds  of  such 
sales  every  week.  He  says  he  allowed  his 
salesmen  a  good  deal  of  discretion,  and  per- 
mitted' them  to  take  notes,  cash,  cattle,  or 
other  property  In  exchange  for  Instruments 
sold,  but  required  them  to  report  to  hUn  and 
make  settlements  with  him  personally  for 
any  such  sales,  and  that  they  usually  came 
Id  to  the  house  at  Dublin  once  per  week  to 
make  settlements  for  sales  that  were  made 
durtng  that  week.  Said  he  never  had  any 
settlement  concerning  the  organ  in  question, 
and  learned  about  December  Ist  that  appel- 
lant had  received  the  money  for  same,  but 
he  never  delivered  the  money  or  Its  equiva- 
lent to  him.  Soon  after  learning  that  appel- 
lant had  received  the  money,  he  met  him  in 
Dnblin,  and  asked  him  what  he  had  done 
with  It  and  further  asked  him  if  Haley  had. 
in  fact,  given  him  the  money,  which  appel- 
lant acknowledged,  and  said  that  he  took  It 
with  him. when  he  went  to  Ft  Worth,  and, 
while  there,  was  robbed. 

Mitchell,  the  bookkeeper  for  WUder  at 
Dublin,  testified:  That  he  had  been  book- 
keeper for  Wilder  at  Dublin  for  a  number  of 
years,  and  had  charge  of  the  books  during 
November  and  December,  1906.  The  books 
did  not  show  that  Wilder  had  ever  received 
anything  for  this  particular  organ.  That 
this  organ  and  other  instruments  were  ship- 
ped to  Tolar  to  appellant,  to  be  sold  for  Wild- 
er, and  at  said  time  were  marked  on  the  stock 
book,  showing  to  whom  shipped.  That  same 
were  not  charged  to  appellant's  account  bnt 
appellant's  name  was  written  opposite  the 
name  and  number  of  the  Instruments  ship- 
ped, on  the  stock  book,  thus  showing  to  whom 
said  instrument  had  been  shipped.  That  in 
their  business  they  did  not  charge  these  in- 
struments to  the  salesmen  taking  same  out 
of  the  bouse  other  than  mark  their  names 


Digitized  by 


Google 


Tex.) 


SMITH  V.  STATE. 


123 


on  tbe  stock  books  opposite  tbe  Instrument 
Haley  testified:  That  eoine  time  in  the  early 
part  of  December,  along  about  the  Ist  of  the 
niontb,  be  was  a  traveling  salesman  of  pianos 
and  organs  for  J.  H.  Wilder  of  Dublin,  Erath 
county,  Tex. ;  that  prior  to  the  1st  of  Novem- 
ber, 1906,  Wilder  had  shipped  several  pianos 
and  organs  to  Tolar,  Hood  county,  and  placed 
them  in  a  rented  storehouse  for  sale;  that 
appellant  was  In  charge  of  the  house  for  said 
Wilder,  and  was  also  at  tbe  same  time  a  trav- 
pling  salesman  for  tbe  sale  of  said  Instru- 
ments, for  their  mutual  employer  Wilder; 
that  they  sold  said  instruments  from  wagons, 
throughout  the  country,  to  farmers,  and  oth- 
er parties  wishing  to  buy ;  that  about  tbe  Ist 
of  November,  by  consent  of  appellant,  be  took 
an  organ  from  the  bouse  at  Toiar,  and  sold  it 
to  a  farmer,  living  near  said  town,  and  re- 
wiring himself  the  cash  in  payment  for  it; 
that  on  returning  to  Tolar,  after  making  the 
sale,  the  appellant,  witness,  and  Cap.  Smith 
(also  a  witnesB  In  the  case)  were  at  their 
boarding  house  in  Tolar ;  that  appelant  stated 
to  witness  that  he  was  going  in  to  headquar- 
ters at  Dublin  on  the  5  o'clock  afteniuon  train, 
whereupon,  he  (witness)  asked  appellant  if  he 
would  take  some  money  to  Wilder  for  him 
(witness),  and  thereby  save  buying  a  draft  or 
money  order  for  same,  to  which  appellant  as- 
sented, and  thereupon  witness  turned  over  to 
appellant  the  sum  of  $55.25,  to  be  by  him  de- 
livered to  the  said  J.  H.  Wilder.  He  further 
testlfles  that  it  was  the  duty  of  each  salesman, 
to  make  reports  of  their  own  sales  to  Wilder  at 
Dublin,  and  to  deliver  to  him  whatever  re- 
ceived in  exchange  for  musical  instruments 
sold.  This  witness  says  he  wrote  Wilder  the 
next  day  after  the  above  transaction,  bat 
Wilder  testifies  he  never  received  the  letter. 
The  witness  Cap.  Smith  testified:  That  ap- 
pellant stated  to  Haley  at  tbe  boarding  house 
that  he  would  like  to  borrow  some  money 
from  him  (Haley).  Haley  told  him  he  did 
not  have  any  to  loan,  but  stated  he  had  some 
money  belonging  to  Wilder,  and  appellant 
stated  he  was  going  to  Dublin  on  the  5  o'clock 
train,  whereupon  Haley  asked  appellant  If 
he  would  take  the  money  to  Wilder  for  him 
(Haley),  and  thereby  save  expense  of  buying 
exchange  or  money  order.  To  this  appellant 
agreed,  and  Haley  then  gave  appellant  $i>5 
and  some  cents.  Appellant  testified:  That 
he  was  working  for  Wilder,  as  was  Haley, 
and  that  they  were  salesmen,  and  testified 
practically  as  did  Smith  with  reference  to 
the  borrowing  transaction,  except  that  be 
testified  positively  that  Haley  loaned  him  the 
money;  that  he  did  not  know  whose  money 
it  was  at  the  time  he  borrowed  It,  but  sup- 
posed It  was  Haley's,  and  told  Haley  that  be 
would  pay  It  back  to  him  In  a  few  days. 
That  he  went  into  tbe  house  at  Dublin  about 
a  wedE  after  said  transaction,  and  Wilder 
asked  him  about  the  money  he  borrowed 
from  Haley.  Witness  told  him  be  bad  spent 
part  of  it,  and  had  part  of  It,  and  would 
pay  Haley  as  soon  as  he  got  the  money  on 


some  sales.  That  Wilder  then  told  him  that 
tbe  money  belonged  to  him,  and  for  appellant 
not  to  pay  Haley,  but  to  pay  It  to  him  (Wild- 
er); that  Haley  had  not  paid  him  for  the 
organ  he  bad  sold.  Appellant  then  told 
Wilder  It  was  the  first  he  knew  of  it  being 
his  money ;  and,  if  such  was  the  fact,  he 
would  pay  it  to  him,  and  not  Haley,  and  that 
he  had  that  much  coming  to  him,  and  to 
charge  it  to  his  personal  account,  which 
Wilder  agreed  to  do.  He  further  testified 
that  he  was  not  aware  that  Wilder  bad  any 
interest  in  tbe  money  he  had  borrowed  from 
Haley,  until  Wilder  told  him  of  It  as  above 
mentioned.  That  of  this  amount  he  bad 
paid  out,  for  the  benefit  of  Wilder,  as  travel- 
ing expenses,  the  sum  of  $15.25,  and  that 
this  was  taken  Into  account  when  Wilder 
requested  bim  to  pay  same  to  him  for  Haley ; 
that  he  settled  the  balance  by  having  it 
charged  to  his  personal  account,  to  all  of 
which  Wilder  agreed,  in  order  that  he  might 
collect  the  debt  due  him.  This  ia  the  case 
on  the  facts  as  made  by  both  sides.  The 
evidence  excludes  the  idea  that  it  was  with- 
in tbe  scope  of  appellant's  employment  to 
collect  from  another  agent  money  or  other 
property  belonging  to  Wilder. 

It  is  contended,  among  other  things,  that 
this  evidence  does  not  support  a  conviction 
against  appellant  for  embezzling  Wilder's 
money;  that  tbe  relation  of  agent  and  prin- 
cipal did  not  exist  so  as  to  make  appellant 
criminally  responsible  under  any  of  the  testi- 
mony. Tbe  statute  provides  tliat:  "If  any  of- 
ficer, agent,  clerk  or  attorney  at  law,  or  in 
fact,  of  any  incorporated  company  or  institu- 
tion, or  any  clerk,  agent,  attorney  at  law  or 
in  fact,  servant  or  employe  of  any  private 
person,  copartnership  or  Joint-stock  associa- 
tion, or  any  consignee  or  bailee  of  money  or 
property  shall  embezzle,  fraudulently  misap- 
ply or  convert  to  his  own  use,  without  tbe 
consent  of  his  principal  or  employer,  any  mon- 
ey or  property  of  such  principal  or  employer 
which  may  have  come  into  his  possession  or 
be  under  his  care  by  virtue  of  sncb  oSSce, 
agency  or  employment,  be  shall  be  punished 
in  the  same  manner  as  if  he  had  committed 
a  theft  of  such  money  or  property."  Arti- 
cle 038,  Pen.  Code.  Now  tbe  question  Is,  was 
the  fiduciary  relation  existing  between  appel- 
lant and  Wilder  of  such  character,  under  tbe 
facts  and  this  statute,  as  would  constitute  one 
principal  and  the  other  agent  in  regard  to  the 
money  received  by  appellant  for  Haley?  The 
testimony  is  without  contradiction  that  ap- 
lant  was  the  agent  or  traveling  salesman  of 
Wilder,  his  duty  being  to  sell  musical  Instru- 
ments and  collect  tbe  money  for  his  own 
sales,  and  pay  over,  personally,  each  week,  to 
his  employer.  Wilder.  Nowhere  in  the  testi- 
mony Is  there  any  claim  asserted  that  appel- 
lant, or  any  of  the  traveling  salesmen,  bad 
the  right  to  collect  the  money  arising  from 
the  sales  made  by  any  other  salesman  of  the 
principal,  or  to  make  settlements  with  the  prin- 
cipal for  any  other  sales  made  by  salesmen. 
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or  to  in  any  way  assume  the  right  of  collect- 
ing or  handling  the  money  arising  from  sales 
other  than  those  made  by  himself.  In  order 
to  hold  appellant  responsible,  under  the  stat- 
ute, this  money  must  have  come  Into  his  pos- 
session by  virtue  of  his  employment  as  such 
salesman  or  agent  of  Wilder.  Otherwise  he 
would  not  be  guilty,  for  in  our  state,  and  un- 
der our  Penal  Ciode,  no  criminal  responsibili- 
ty arises,  except  for  violations  of  the  plain 
letter  of  the  statute.  This  question  came  be- 
fore the  court  in  the  case  of  Brady  ▼.  State, 
21  Tex.  App.  669,  1  S.  W.  462;  Judge  Hurt 
delivering  the  opinion  for  the  court  The 
court  there  said:  "To  constitute  the  crime  of 
embezzlement  under  our  Code,  the  conversion 
must  be  of  money  or  other  property  of  the 
principal  or  employer  and  It  must  have  come 
into  possession  of  the  agent  or  employ^  by 
virtue  of  such  agency  or  employment  Un- 
less these  two  facts  are  proven,  the  conver- 
sion may  be  a  crime,  but  it  Is  not  the  crime 
of  embezzlement  *  •  •  To  recur  to  our 
question:  Did  this  money  come  into  the  pos- 
session of  defendant  by  virtue  of  his  agency 
or  employment?  Was  the  money  thus  In  the 
possession  of  the  defendant  the  money  of  Pat- 
terson? If  these  questions  are  to  be  answered 
in  the  affirmative,  the  conviction  is  right  and 
must  stand,  otherwise  not  We  are  of  the 
opinion  that  the  money  was  not  collected  by 
the  defendant  by  virtue  of  his  employment, 
and  that  the  money  converted  was  not  the 
money  of  the  principal,  Patterson,  for  the  rea- 
son that,  after  the  collection  made  by  defend- 
ant Dalrich's  debt  to  Patterson  still  existed." 
Dalrich  was  the  man  from  whom  the  money 
was  collected,  and  Dalrich  owed  Patterson  a 
debt,  and  defendant  collected  It,  and  was 
charged  with  Its  embezzlement  The  facts 
showed  it  was  not  appellant's  particular  busi- 
ness to  collect  that  mon^. 

The  testimony  In  this  case  excludes  the 
idea  that  appellant  had  the  right  to  collect 
any  money,  except  for  sales  made  by  him,  and 
the  only  trust  relationship  existing  between 
appellant  and  Wilder  was  as  salesman  to  sell 
Inr-truments  and  collect  money  for  his  own 
sales,  and  for  such  collections  and  sales  to 
personally  account  to  Wilder.  Nowhere  In  the 
record  Is  there  any  Intimation  that  any  such 
trust  relation  existed  between  appellant  and 
Wilder,  bis  principal,  as  authorized  him  to 
receive,  collect,  or  handle  in  any  way  any 
money  of  Wllder's,  except  such  as  he  collect- 
ed for  organs,  or  instruments  sold  by  him- 
self. It  is  laid  down  In  the  fifteenth  volume 
of  Cydopaedia  of  Law  and  Procedure  (page 
494):  "In  order  to  constitute  embezzlemeqt 
the  accused  must  occupy  the  designated  fidu- 
ciary relation,  and  the  money  or  property 
must  belong  to  his  principal,  and  come  to  tlw 
possession  of  the  accused  by  reason  of  such 
employment"  In  note  15  to  said  text  there 
are  a  great  number  of  cases  cited  to  support 
the  text,  from  Illinois,  Kentudcy,  Massachu- 
setts, Michigan,  Missouri,  Nevada,  Pennsyl- 
rania,  Washington,  and  Shigland;  and,  among 


others  from  Texas,  we  find  tioving  y.  State, 
44  Tex.  Cr,  R.  373,  71  S.  W.  277 ;  Brady  t. 
State,  21  Tex.  App.  659,  1  S.  W.  462;  Griflin 
V.  State,  4  Tex.  App.  390.  The  decisions  are 
BO  numerous  in  the  footnote  that  we  have 
deemed  it  unnecessary  to  include  them. 

On  page  091,  vol.  10  (2d  Ed.)  Am.  A  Bng. 
Enc.  of  Law,  we  find  this  stated:  "tlecelpt  In 
Excess  of  Authority. — Some  courts  have 
held  that  It  Is  not  embezzlement  under  such  a 
statute,  for  a  servant  agent  or  other  person 
to  convert  property.  If  In  receiving  the  same 
he  acted  In  excess  of  his  authority,  or  contrary 
to  his  master's  or  employer's  directions." 
In  note  2  decisions  are  dted  In  support  of 
the  text.  Among  others,  in  the  case  of  Rex 
V.  Snowley,  4  O.  &  P.  390  (Parke,  J.),  It  was 
held  that  a  servant,  who  was  employed  to 
lead  a  stallion,  and  who  received  a  sum  for 
the  hire  of  the  same,  which  was  less  than  he 
was  authorized  by  his  master  to  take,  and  ap- 
propriated it,  was  not  within  the  statute,  be- 
cause his  act  was  without  authority ;  and  the 
money,  therefore,  was  not  received  by  vlrtne 
of  bis  employment.  This  case  was  qualified, 
to  some  extent  in  Rex  v.  Aston,  2  C.  &  K. 
413,  on  the  theory  that  ss  the  servant  was 
employed  for  the  particular  purpose  of  receiv- 
ing hire  for  the  service  of  that  stallion,  the 
fact  that  he  departed  from  the  price  fixed 
would  not'take  him  out  of  the  rule  that  he 
was  acting  as  the  agent  within  the  scope  of 
his  employment;  but  In  all  the  English  cases 
they  follow  the  rule  laid  down  that,  in  order 
to  make  the  party  responsible  for  embezzle- 
ment, the  money  received  and  embezzled  must 
have  come  to  him  within  the  scope  of  his  em- 
ployment This  seems  to  be  almost  the  uni- 
versal rule.  Some  of  the  cases  have  drawn  a 
distinction  as  to  what  tacts  may  or  may  not 
bring  the  agent  within  the  fiduciary  relation 
under  the  contract  of  the  employment;  but 
so  far  as  I  have  been  able  to  ascertain,  the 
statute  makes  a  part  of  the  definition  of  the 
offense  that  the  funds  must  be  received  by 
virtue  of  the  agency  or  employment;  that 
money  received  In  excess  of  that  employment 
will  not  constitute  embezzlement  This  rule 
Is  not  departed  from  In  the  Snowley  Case, 
supra,  but  in  the  subsequent  case  of  Rex  r. 
Aston  it  was  held  that  the  decision  was  wrong 
because  the  money  was  received  by  virtue  of 
such  employment  or  agency.  The  doctrine  It- 
self was  not  overruled,  but  it  was  held  the 
law  was  Improperly  applied  to  the  facts.  The 
main  proposition  has  been  upheld  in  all  the 
English  cases,  so  far  as  I  have  been  able  to 
ascertain  (Rex  v.  Mellish,  Russ  &  R.  59;  Rex 
V.  Snowley,  4  C.  &  P.  300,  19  B.  O.  L.  436; 
Rex  V.  Salisbury,  5  0.  &  P.  155,  24  B.  O.  L. 
^3;  Rex  v.  Hawtin,  7  C.  &  P.  281,  32  B.  C.  L. 
510,  Reg.  V.  Wilson,  9  0.  &  P.  27,  38  B.  a  L. 
22;  Reg.  v.  Harris,  6- Cox,  C.  C.  363,  Dears.  C. 
0.  844),  as  well  as  by  the  American  cases,  as 
follows:  Grlffln  v.  State,  4  Tex.  App.  390; 
State  V.  Johnson,  21  Tex.  775;  Reed  v.  State, 
16  Tex.  App.  586;  Brady  v.  State,  21  Tex. 
App,  659, 1  S.  W.  462.    The  Snowley  Case  was 
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followed  In  Rex  t.  Thorley,  R.  &  M.  0.  C.  343, 
»nd  Rex  v.  Hawtln,  7  C.  &  P.  281. 

In  Reg.  V.  Harris,  6  Cox,  C.  C.  363,  It  was 
(aid:    "Where  a  person,  employed  as  miller 
In  a  mill  In  a  county  Jail,  whose  duty  It  was 
to  receive  and  grind  grain  brought  by  persons 
with  a  ticket,  from  the  porter's  lodge,  and 
receive  and  account  for  money  due  for  grind- 
ing and  who  was  prohibited  from  receiving 
grain  without  such  a  ticket,  received  grain 
without  a  ticket,  In  violation  of  his  duty,  and 
appropriated  the  money  received  for  grind- 
ing it,  a  conviction  of  embezzlement  was  set 
aside,  because  he  did  not  receive  the  money 
by  virtue  of  his  employment."  The  question 
of  embezzlement  vel  non  has  been  with  almost, 
If  not  entire,  unanimity  held  to  be  a  question 
primarily  dependent  upon  the  statute  alleged 
to  be  violated.     The  breach  of  trust  Is  also 
essential,  and,  where  there  Is  no  breach  of 
trust  or  violation  of  confidence.  Intentionally 
reposed  by  one  party  and  voluntarily  assumed 
by  the  other,  there  can  be  no  crime,  unless, 
of  course,  the  statute  should  In  express  words 
cover  such  case.    Therefore  the  conversion  of 
money  by  a  bank  depositor,  to  whom,  upon 
drawing  his  deposit,  a  greater  sum  was  paid, 
by  mistake,  than  the  amount  of  his  deposit, 
Is  not  embezzlement.    Commonwealth  v.  Hays, 
14  Gray  piass.)  62,  74  Am.  Dec.  662;  State  v. 
Heath,  8  Mo.  App.  106.    "Under  the  former 
English  statutes  It  was  necessary  that  the 
property  should  have  come  to  the  hands  of  the 
defendant  'by  virtue  of  bis  employment';  tbiat 
Is,  it  must  hare  come  Into  his  possession  in 
the  ordinary  course  of  his  duties,  or  he  must 
have  had  special  authority  to  receive  It.    The 
nature,  scope,  and  extent  of  bis  employment 
must  have  been  such  as  to  authorize  the  re- 
ceipt of  the  money  or  property  embezzled,  or 
he  must  have  been  specially  authorized  to  that 
effect.     Reglna  v.  White,  8  Gar.   &  P.  742; 
Reglna  v.  Townsend,  Car.  &  M.  178;    Reglna 
V.  Masters,  3  New  Sess.  Cas.  326,  same  case 
In  2  Car  ft  K.  930;    Rex  v.  Smith,  Rubs  & 
R.  C.  C.  516;   Rex  v.  Hughes,  1  Moody,  C.  0. 
370;     Rex    v.    Batty.    2    Moody,    C.    C.    257. 
And,  If  he  received  the  possession  of  the  prop- 
erty without  specific  or  general  authority,  but 
the  taking  was  out  of  the  scope  of  his  seirlce, 
be  was  not  witbin  the  statute.    Rex  v.  Thor- 
ley, supra ;   Rex  v.  Arman,  Dears.  0.  C.  575; 
Rex  V.  Salisbury,  5  Car.  &  iP.  155;    Regina 
V.  Wilson,  9  Car.  &  P.  27;    Rex  v.  Hawtln, 
7  Car.  ft  P.  281 ;    Rex  v.  Snowley,  4  Car.  ft 
P.  390;   Rex  v.  Beacall,  1  Car.  &  P.  310,  and 
cases  supra.    This  was  held  to  be  so,  although 
the  par^  paying  him  the  money  believed  him 
to  be  properly  authorized.    Rex  v.  Hawtln,  7 
Car.   &  P.  281."     "Many  of  the  American 
statutes  contain,  after  the  manner  of  the  orig- 
inal English  statute,  the  phrase,  'by  virtue  of 
his  employment.'    And  It  Is  one  of  the  essen- 
tial elements  of  the  crime  that  the  agent  or 
servant,  clerk  or  bailee,  received  the  property 
in  the  course  of  his  employment;    and  this 
must  be  alleged  and  proved,  as  well  as  that 
the  property  belonged  to  the  master,  or  to  the 


principal,  and  that  the  defendant  appropriated 
It  to  his  own  use.  Bx  parte  Hedley,  31  CaL 
106;  Pullam  v.  State.  78  Ala.  31,  56  Am. 
Rep.  21;  State  v.  Ridley,  48  Iowa,  370; 
Commonwealth  v.  O'Malley,  97  Mass.  584; 
People  V.  Burr,  41  How.  Prac.  (N.  T.)  29.'>; 
People  V.  Sherman,  10  Wend.  (N.  T.)  296,  25 
Am.  Dee.  563;  People  v.  Hennessey,  15  Wend. 
(N.  Y.)  147;  People  v.  Dalton,  15  Wend. 
(X.  Y.)  581 ;  People  v.  Allen,  5  Denlo  (N.  Y.) 
79;  Rlcord  v.  Central  Pacific  R.  R.  Co.,  15 
Nev.  167 ;  Johnson  v.  State,  9  Baxt.  (Tenn.) 
281 :  Griffin  v.  State,  4  Tex.  App.  390.  See 
same  case,  reported  in  Lawson's  Crim.  Def. 
909;  State  v.  Johnson,  21  Tex.  775;  Reed  v. 
State,  16  Tex.  App.  590;  Brady  v.  State,  21 
Tex.  App.  659,  1  S.  W.  462."  And  it  has 
been  held,  further,  that  this  would  seem  to  be 
true,  even  where  the  statute  contains  no 
such  words;  for  the  gist  of  this  oflFense, 
as  distlngnished  from  larceny,  Is  the  breach 
of  trust  committed  by  one  occupying  the  fidu- 
ciary relation;  and,  if  there  be  no  such  re- 
lation, or  if  the  property  was  not  received 
with  rRference  to  that  relation,  but  in  an 
entirely  different  capacity,  or  outside  of,  or 
In  excess  of,  such  employment,  then  it  Is  not 
embezzlement,  because  there  is  no  breach  of 
trust  or  confidence.  See  Commonwealth  v. 
Hays,  14  Gray  (Mass.)  62,  same  case,  reported 
in  74  Am.  Dec.  662.  And  this  limit  Is  marked 
by  gist  of  the  offense,  which  rests  upon  the 
particular  character  of  fiduciary  relation.  So 
long  as  this  relation  is  shown,  the  offense  may 
exist;  when  It  falls,  there  can  be  no  embezzle- 
ment 

There  are  a  great  many  cases  along  this 
line  In  the  note  to  Calkins  v.  State,  18  Ohio  St. 
866,  reported  In  the  98  Am.  Dec.  121,  136, 
and  137.  The  facts  of  this  case,  tested  by 
the  above  authorities  and  propositions  enun- 
ciated, would  indicate  that  appellant,  re- 
ceiving money  from  Haley,  another  salesman, 
did  not  occupy  the  fiduciary  relations  neces- 
sary to  constitute  him  an  embezzler  of  Wild- 
er's  money.  If  the  testimony  of  Wilder, 
Haley,  and  apipellant  state  correctly  the  fidu- 
ciary relation  or  the  office  of  trust  between 
appellant  and  Wilder,  then  appellant's  only 
fiduciary  or  trust  relationship  was  found  In 
his  authority,  as  agent  or  salesman,  to  sell 
musical  Instruments  and  collect  the  money 
for  such  sales  as  he  personally  might  or  did 
make.  Nor  am  I  of  the  opinion  that  the  fact 
that  the  organs  were  shipped  to  Tolar  and 
placed  in  a  house  under  the  charge  of  ap- 
pellant changes  such  fiduciary  relation  or 
agency.  If  appellant  had  converted  any  of 
these  organs  or  money  for  those  he  sold 
while  In  his  possession.  It  would  have  been 
within  the  scope  of  his  agency,  but,  when 
Haley  took  the  instrument  out  from  the  house 
at  Tolar  and  sold  It,  It  passed  Into  the  pos- 
session and  agency  of  Haley,  and  out  of  the 
possession  and  away  from  the  agency  of  ap- 
pellant ;  and  the  testimony  of  Wilder,  Haley, 
and  appellant  all  prove  this  clearly.  Ap- 
pellant was  not  authorized  to  settle  with  or 
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pay  over  money  to  Haley.  Haley  understood 
tills  to  be  so;  for,  when  be  ascertained  that 
appellant  was  going  to  Dublin,  be  requested 
him  to  take  tbe  money  and  pay  It  OTer  for  blm 
(Haley)  to  Wilder.  Haley,  Wilder,  and  ap- 
pellant all  recognized  tbe  want  of  agency  on 
tbe  part  of  appellant  to  handle  tbat  money 
as  Wllder's  agent ;  for  It  Is  shown  by  Haley, 
appellant,  and  Wilder  tbat  appellant  did  this, 
not  as  agent  of  Wilder,  but  as  an  act  of 
courtesy  or  accommodation  to  Haley.  It 
seems  to  be  settled  by  the  Brady  Case,  21  Tex. 
App.  659,  1  8.  W.  462,  above  quoted,  that  the 
debt  due  from  Haley  to  Wilder  still  existed. 
If  appellant  was  authorized  to  receive  as 
Wllder's  agent  from  Haley,  then  Haley's 
obligation  to  Wilder  was  discharged,  and  his 
responsibility  ceased. 

It  occurs  to  me  tbat  this  matter  may  be 
tested,  in  part  at  least  In  this  form:  Suppose 
W^llder  had  sued  Efaley  for  tbe  money  turned 
over  to  appellant,  to  be  carried  by  appellant 
to  Wilder;  could  Haley  have  plead  payment 
of  tbe  debt  to  Wilder  by  reason  of  the  fact 
that  he  turned  the  money  over  to  appellant 
to  be  carried  to  Wilder?  The  answer  to  this 
question  must  be  in  tbe  negative.  Haley  had 
no  authority  to  send  money  to  Wilder,  and 
thus  discbarge  his  trust.  Appellant  bad  no 
authority,  as  agent  of  Wilder,  to  receive  it 
Under  the  terms  of  his  agency  to  Wilder, 
it  was  Haley's  business  to  settle  personally 
with  Wilder  every  week  at  the  Dublin  house, 
for  his  own  sales.  This  he  did  not  do,  and 
there  is  no  pretense  tbat  he  did.  He  only 
sent  It  by  appellant  in  order  to  save  the 
trouble  and  expense  of  purchasing  a  post 
office  order  or  draft.  Appellant  had  no  au- 
thority to  receive  Haley's  sale  money  or  settle 
Haley's  matter  with  Wilder,  and  tbe  evidence 
fully  shows  he  bad  no  such  authority.  So, 
upon  the  whole  case,  and  the  authorities 
cited,  I  am  of  the  opinion  that  the  receipt 
of  the  money  by  appellant  from  Haley  and 
his  accommodation,  or  agreed  accommodation, 
to  Haley  would  not  bring  blm  within  his 
(appellants)  scope  of  agency  to  and  with  Wild- 
er. It  was  beyond  his  agency,  in  excess 
of  his  authority,  and  he  was  performing  an 
act  which  was  In  no  sense  within  the  scope 
of  bis  agency.  It  was  in  excess  of  and  beyond 
tiiat  agency.  If  this  Is  correct  then  ap- 
pellant was  not  guilty  of  embezzlement  of 
Wllder's    property. 

So  believing  the  law  to  be,  I  am  persuaded 
tbe  judgment  ought  to  be  reversed. 


MACJHEM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,   190a) 

1.   DiSOBDERLT        HODSK  —  ChABACTEB  —  Bvl- 

OENCK— Common  Repute. 

Tbe  character  of  a  house  as  a  disorderly 
house  may  be  establUhed  by  common  repute,  but 
the  proof  must  directly  implicate  the  person 
charged  with  keeping  it,  in  order  to  convict. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  {(  26-29.] 


2.  Criminai,  Law— Hbabsat. 

In  a  prosecution  for  conducting  a  public 
gambling  bouse,  testimony  of  a  witness  that  he 
understood  the  place  of  Dusiness.  at  which  the 
ganjbling  house  was  alleged  to  have  been  con- 
ducted, belonged  to  defendant  because  he  had 
gone  to  the  agent  of  the  owner  of  the  property 
to  rent  the  building,  and  tbat  such  agent  told 
him  tbat  the  bnilding  had  been  rented  to  tbe 
defendant,  was  hearsay  and  inadmissible. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  973.] 

a  Same. 

In  a  prosecution  for  conducting  a  public 
gambling  house  in  a  certain  saloon,  evidence  that 
witness  did  not  know  of  his  own  knowledge  that 
the  saloon  in  question  belonged  to  defendant, 
but  that  it  had  been  pointed  out  to  him  that  it 
was  defendant's  saloon,  was  hearsay. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Ing. 
vol.  14,  Criminal  Law,  8  973.1 

4.  Same  —  Appeal  — Reversal  — Gbochos  — 

IMPBOPBB  AbGOMEHT. 

Where  a  conviction  is  obtained  by  improper 
discussion  by  the  state's  attorney  in  bis  argu- 
ment to  the  Jury,  the  conviction  will  be  set  aside 
on  appeal. 

Appeal  from  Hardin  (bounty  Court;  H.  N. 
Vlckers,  Judge. 

Walker  Machem  was  convicted  of  conduct- 
ing a  public  gambling  bouse,  and  appeals. 
Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  charged.  In 
tbe  county  court  of  Hardin  county,  with  tbe 
offense  of  conducting  a  public  gambling  house 
In  violation  of  law,  and  on  trial  was  con- 
victed. 

Tbe  case  must  be  reversed  for  many  rea- 
sons. The  only  evidence  admitted,  tending 
to  establish  tbe  guilt  of  appellant  was  tbat 
it  was  a  matter  of  general  repute  in  tbe 
vicinity  where  he  lived  that  be  was  tbe  keep- 
er of  what  is  known  as  tbe  "Sacerrac  Sa- 
loon," and  tbat  gambling  had  frequently  been 
going  on  at  this  place.  Unless  corroboration 
may  be  found  in  tbe  fact  tbat  appellant  bad 
obtained  internal  revenue  license  as  a  liquor 
dealer,  the  conviction  rests  alone  <n  this 
character  of  testimony,  and  even  this  proof 
is  so  general  and  Indefinite  as  to  furnish  lit- 
tle corroboration.  The  statement  is  that 
tbe  licenses  had  E.  W.  Machem's  name  on 
them,  but  the  witness  was  unable  to  say 
whether  said  licenses  were  Issued  to  do  busi- 
ness at  Batson  or  some  other  place.  The 
witness  does  not  know  when  they  were  Is- 
sued, nor  by  whom  they  were  issued,  but 
says:  "I  think  they  were  issued  by  some  stats 
official  at  Washington."  We  have  frequently 
held  tbat  tbe  character  of  a  house  as  a  dis- 
orderly bouse  may  be  established  by  com- 
mon reputation,  but  It  has  also  been  held  tbat 
the  proof  must  directly  implicate  tbe  per- 
son charged  with  keeping  It,  in  order  to  con- 
vict See  Sara  v.  State,  22  Tex.  App.  639, 
3  S.  W.  339,  Loralne  v.  State,  22  'tex.  App. 
640,  3  8.  W.  340,  Gambel  v.  State,  21  Tex. 
App.  367,  17  S.   W.  158,  Allen  v.   State,   15 
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Tex.  App.  S20,  and  Burton  t.  State,  16  Tex. 
Ajfp.  156. 

Again,  mndi  of  the  evidence  admitted  on 
tbe  trial  was  clearly  subject  to  objection. 
Among  others,  one  C.  G.  Martin  was  Intro- 
duced by  the  state,  and  was  asked  if  he  knew 
to  whom  the  place  of  business  known  as  the 
"Sacerrac  Saloon"  belonged,  to  which  he  an- 
swered that  he  understood  that  it  belonged  to 
the  defendant.  Walker  Machem,  because  he 
(witness)  had  gone  to  T.  S.  Reed's  agent  to 
rent  said  building,  and  he  told  witness  that 
be  bad  rented  tlie  building  to  the  defendant. 
This,  of  course,  was  pure  hearsay  and  objec- 
tionable testimony,  and  should  have  been 
excluded.  Again,  it  was  proposed  to  be 
proved,  and  tbe  court  permitted  the  fact  to 
be  stated  by  A.  D.  McAdams.  that  he  did 
not  know  of  his  own  knowledge  that  the 
place  of  business  In  question  belonged  to  the 
defendant  but  it  had  been  pointed  out  to 
him  that  It  was  the  defendant's  saloon.  This 
was  subject  to  tbe  same  objection. 

Complaint  is  also  made  of  the  misconduct 
of  the  assistant  county  attorney  in  his  argu- 
ment before  the  Jury.  As  shown  by  the  bill 
of  exceptions,  this  officer  used  tbe  follow- 
ing language:  "Qentlemen  of  the  Jury,  while 
yon  are  trying  this  case,  tbe  wives  and 
daughters,  mothers  and  sisters,  of  the  men 
and  boys  of  Batson  are  down  on  their  knees, 
praying  to  Ood  Almighty  to  enforce  the  law; 
and,  Qentlemen  of  the  Jury,  unless  yon  re- 
turn a  verdict  of  guilty,  your  county  attor- 
ney will  have  to  say  to  the  citizens  from 
Batson,  'Oo  home,  and  do  the  best  you  can. 
I  am  powerless  to  enforce  tbe  law.' "  It  Is 
unnecessary  for  us  to  determine  in  this  case 
how  far  this  language  was  Justified,  or  wheth- 
er it  furnishes  grounds  uiion  which  the  case 
would  be  reversed ;  but,  in  view  of  the  fact 
that  in  very  many  cases  that  come  before  this 
court  complaint  is  made,  and  frequently  not 
without  good  reason,  of  tbe  incendiary  and 
inflanunatory  speeches  of  state's  counsel, 
with  statements  of  extraneous  facts,  refer- 
ences to  the  failure  of  the  defendant  to  testi- 
fy, and  other  kindred  matters,  we  feel  con- 
strained to  say  that  more  discretion  and 
self-restraint  should  be  used  in  discussions 
and  arguments  before  the  Jury.  We  would 
not  in  the  slightest  abate  the  zeal  of  state's 
counsel  in  their  efforts  to  enforce  the  law. 
Such  zeal  and  the  best  efforts  of  counsel  so 
to  do  are  wortby  of  and  should  receive  the 
highest  commendation.  Nor  are  we  unmind- 
ful of  the  fact  that  of  necessity  some  latitude 
must  be  allowed  in  argument  but  it  would 
be  well  to  remember  that  it  was  designed 
tliat  all  discussions  before  the  Jury  should  be 
hi  respect  to  the  facts  of  tbe  case.  If  a  fair 
discussion  of  the  tacts  of  a  case  does  not  ob- 
tain a  verdict  of  guilty,  it  would  usually 
be  because  a  verdict  of  guilty  ought  not  to 
be  rendered;  and,  if  a  verdict  Is  extorted 
or  obtained  by  Improper  discussion,  it  is 
the  duty  of  tills  court,  and  one  that  must 


be  enforced  with  a  strong  hand,  to  set  aside  a 
conviction  so  obtained. 

For  tbe  error  pointed  out,  the  Judgment 
of  the  court  below  is  reversed,  and  tbe  cause 
is  remanded. 


SMITH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11,  lOOa     Rehearing  Denied 

April  15.   1908.) 

liABCENT— Issues  and  Pboof. 

Under  an  indictment  charging  the  theft  of 
840  pounds  of  brass  of  stated  ki'oss  valne.  and 
cbarginer  the  receiving  of  the  same  with  knowl- 
edi;e  that  it  was  stolen,  it  was  not  essential  to  a 
conviction  that  the  state  prove  that  the  entire 
amount  of  340  pounds  of  brass  was  stolen ;  there 
being  nothing  to  show  that  the  brass  was  not  of 
uniform  value. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  82,  Larceny,  !  103.1 

Appeal  from  Criminal  District  Court  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

T.  H.  Smith  was  convicted  of  a  misdemean- 
or, and  be  appeals.    Affirmed. 

T.  H.  Collier,  Crawford  &  Crawford,  and 
W.  I.  Ford,  for  appellant.  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  X  The  first  count  of  the 
indictment  charges  appellant  with  having 
committed  a  theft  of  340  pounds  of  brass,  of 
the  value  of  $70,  and  iu  the  second  count  with 
having  received  same  840  pounds  of  brass, 
knowing  it  to  have  l>een  stolen. 

Appellant  relies  upon  one  proposition  for 
reversal,  to  wit,  tbe  refusal  of  the  court  to 
charge  the  Jury  that  it  was  necessary,  as 
a  prerequisite  to  tbe  conviction,  that  tbe  state 
should  prove  that  tbe  entire  amount  of  340 
pounds  of  brass  was  stolen  as  alleged,  and 
that  If  a  less  amount  was  shown,  a  verdict 
of  not  guilty'  should  be  returned.  The  cases 
relied  upon  to  support  this  contention  are 
Thompson  v.  State,  43-  Tex.  271,  Ware  v. 
State,  2  Tex.  App.  548,  Meyer  v.  State,  4  Tex. 
App.  121,  Doyle  v.  State,  4  Tex.  App.  254, 
Duren  v.  State,  15  Tex.  App.  626,  Street  v. 
State,  7  Tex.  App.  7,  and  Hall  A  Jones  v. 
Jackson,  8  Tex.  300.  The  state  relies  upon 
Duren  v.  State,  15  Tex.  App.  624.  It  seems, 
from  an  examination  of  the  authorities  cited 
by  appellant  to  support  his  contention,  that 
where  the  Indictment  alleges  several  articles, 
without  specifying  the  value  of  each  article, 
but  alleging  a  valuation  In  gross,  the  whole 
amount  must  be  proved.  This  Is  the  rule 
under  the  decisions  in  this  state,  and  it  seems 
to  be  so  throughout  the  United  States.  A 
different  rule  seems  to  obtain  where  the  In- 
dictment charges  the  property  in  gross,  with- 
out specifying  the  different  articles,  with  ag- 
gregate value  alleged.  Tbe  authorities  seem 
to  make  a  distinction  between  indictments 
specifying  different  articles  and  those  simply 
charging  the  property  in  bulk.    In  all  tbe  cas- 
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es  appellant  cites,  except  the  Duren  Case,  the 
Indictment  allies  different  articles  with  an 
aggregate  ralue,  without  specifying  the  par- 
ticular value  of  each  or  any  of  the  articles. 

In  the  Duren  Case,  the  indictment  charged 
theft  of  200  pounds  of  seed  cotton,  of  the 
aggregate  value  of  $6,  and  it  was  contended 
that  the  proof  must  correspond  precisely  with 
this  allegation.  The  evidence  showed  the 
theft  of  only  75  pounds  of  cotton,  of  the  value 
of  only  $3.  Judge  WlUson,  delivering  the 
opinion  of  the  court,  said:  "If  this  were  a 
case  in  which  the  value  of  the  property  could 
affect  the  grade  or  punishment  of  the  offense, 
we  would  hold  this  position  to  l>e  well  taken. 
Thus,  If  the  indictment  had  charged  the  theft 
of  several  articles  of  property,  of  an  aggre- 
gate value  of  more  than  $20,  and  the  evidence 
had  established  the  theft  of  only  a  portion  of 
the  articles,  a  conviction  upon  such  a  state  of 
proof  of  a  felony  could  not  be  maintained, 
because  such  proof  would  leave  it  uncertain 
as  to  whether  the  offense  was  a  misdemeanor 
or  a  felony" — citing  Thompson  v.  State,  43 
Tex.  268,  Ware  v.  State,  2  Tex.  App.  547,  and 
Doyle  V.  State,  4  Tex.  App.  253.  It  Is  fur- 
ther stated,  however,  the  value  of  the  proper- 
ty could  have  nothing  to  do  with  either  the 
grade  or  punishment  of  the  offense ;  the  rea- 
son being  that  it  was  a  misdemeanor,  the 
question  of  felony  not  being  involved.  But  in 
Moore  V.  State  (Tex.  Cr.  App.)  24  S.  W.  900, 
the  court  said:  "It  is  Insisted  by  appellant 
that  as  the  indictment  alleged  the  theft  of  850 
pounds  of  cotton  of  the  aggregate  value  of  $25, 
proof  of  the  theft  of  a  less  quantity  cannot 
sustain  a  conviction ;  that  the  proof  must  cor- 
respond precisely  with  the  allegation.  We  do 
not  agree  to  that  proposition  In  this  character 
of  case.  While  it  is  true  that  where  the  in- 
dictment charges  various  articles  of  obviously 
different  values,  and  alleges  the  aggregate 
value  of  the  whole,  and  not  the  separate  value 
of  each  article,  proof  that  only  some  of  the 
articles  alleged  to  be  taken  were  so  taken  will 
not  sustain  a  conviction ;  otherwise,  you  will 
have  a  person  convicted  of  theft  of  an  article 
of  which  the  indictment  shows  no  value. 
Thompson's  Case,  43  Tex.  270.  But  such  rea- 
soning has  no  application  where  the  property 
alleged  to  be  stolen  Is  of  uniform  value,  or  is 
all  of  the  same  kind  or  character,  as  cotton 
in  bulk,  and  where  it  Is  a  simple  calculation 
to  ascertain  the  value  per  pound."  It  seems 
to  us  this  opinion  announces  the  true  rule. 

The  evidence  is  not  very  clear  in  the  case 
at  hand  that  340  pounds  of  brass  were  taken. 
If  that  amount  of  brass  had  been  taken,  the 
value  would  have  been  $54.40.  The  indict- 
ment, however,  alleges  its  value  at  $70.  The 
evidence  leaving  the  matter  somewhat  in 
doubt  as  to  the  quantity  of  brass  taken,  the 
Jury  evidently  gave  appellant  the  benefit  of 
the  doubt,  and  reduced  the  punishment  to  a 
misdemeanor,  having  fixed  his  punishment  at 
six  months'  confinement  in  the  county  Jail 
and  a  fine  of  $50.    The  evidence  further  shows 


that  the  brass  was  worth  16  cents  per  pound. 
As  we  understand  the  record,  there  were  sev- 
eral pieces  of  brass  stolen ;  but  there  is  noth- 
ing to  indicate,  otherwise  than  it  was  of  uni- 
form value,  and  the  aggregate  numt>er  of 
pounds  of  the  different  pieces  of  brass  actual- 
ly taken  amounted  to  the  value  of  less  than 
$50.  Nor  do  we  understand  that  anywhere 
in  the  record  any  evidence  shows  that  the 
different  pieces  of  brass  were  of  different  val- 
ues. In  other  words,  the  testimony  shows, 
with  sufficient  clearness  and  accuracy,  that  it 
was  of  uniform  value,  to  wit,  16  cents  per 
pound.  Under  the  authority  of  Moore  v. 
State,  supra,  and  that  line  of  reasoning,  we 
are  of  opinion  the  court  did  not  err  in  refus- 
ing the  requested  instructions,  and  that  this 
case  comes  within  the  rule  laid  6own  in  the 
Moore  Case,  supra. 
The  Judgment  is  therefore  aflSrmed. 


CRINER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Marek 

11,  1908.) 

1.  Criminal  Law— Evidence— Testimont  of 
Accomplice— CoBBOBORATioN . 

To  sustain  a  conviction  upon  the  testimony 
of  an  accomplice,  there  must  be  other  proof 
tending  to  connect  accused  with  the  commission 
of  the  offense;  the  strenRth  of  the  corroborat- 
ing testimony  required  depending  largely  upoa 
the  facts  of  each  particular  case. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1128.] 

2.  Same— SuFFiciENCT. 

Evidence  in  a  prosecution  for  burglary  ex- 
amined, and  held  to  sufficiently  corroborate  the 
testimony  of  an  accomplice  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1128.1 

8.  Same— INSTBUCTIONS  —  Accomplice's    Tes- 
timony—Weioht  OF  Evidence. 

A  charge  in  a  prosecution  for  burglary 
that,  if  the  testimony  of  an  accomplice  was  not 
corroborated  by  other  evidence  that  accused  was 
at  the  place  where  the  offense  was  committed 
and  agreed  to  the  entry  of  the  building,  accus- 
ed should  be  acquitted,  was  not  improper  as  up- 
on the  weight  of  the  evidence  in  assuming  that 
the  testimony  of  the  accomplice  was  true,  where 
the  charge  further  stated  that  a  conviction  could 
not  be  had  upon  the  testimony  of  an  accomplice 
alone,  even  though  fully  believed  to  be  true, 

4.  Same. 

In  a  prosecution  for  burglary,  where  an  ac- 
complice testified  against  accused,  a  charge  that, 
if  the  accomplice  broke  \nto  the  house  without 
the  presence  of  accused,  and  afterwards  gave  ac- 
cused some  of  the  property  taken,  accused  could 
not  be  convicted  even  if  he  knew  that  the  ac- 
complice had  stolen  the  property,  and  unless  the 
evidence  showed  beyond  a  reasonable  doubt  that 
accused  did  not  so  obtain  the  goods,  if  he  had 
them,  and  that  he  was  present  at  the  entry  into 
the  house  and  agreed  to  the  act,  he  must  be  ac- 
quitted, was  not  upon  the  weight  of  the  evidence, 
as  assuming  that  the  accomplice's  testimony 
was  true. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1754-1764.1 

5.  Same  —  Instrhction  Placing  Bcbdbn  of 
Proof  on  Accused. 

The  charge  did  not  place  the  burden  of 
proof  on  accused. 
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Appeal  from  District  Court,  Navarro  Coun- 
ty;  L.  B.  Cable.  Judge. 

Roy  Criner  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

Jack  Sc  Jack,  for  appellant.  F.  J.  McCord, 
Aflst  Atty.  Gen.,  for  ttae  State. 

RAMSEY,  J.  The  appellant  In  this  case 
was  Indicted  In  the  district  court  of  Navarro 
county  for  the  oftense  of  burglary,  and  was 
fonnd  guilty,  and  his  punishment  assessed  at 
12  years'  confinement  In  the  penitentiary. 

▲  number  of  questions  are  raised  on  the 
appeal,  bat  the  only  one  of  serious  impor- 
tance is  the  contention  strongly  made  and  ably 
presented  that  the  verdict  of  the  Jury  is 
onsapported  by  the  evidence.  In  that  there 
Is  not  In  the  testimony  sufficient  corrobora- 
Uoa  of  the  accomplice,  Oscar  Jennings.  The 
parties  are  both  negroes.  It  seems  that  Oscar 
Jennings  and  appellant  were  friends,  having 
both  been  Inmates  of  the  state  penitentiary 
at  ttae  same  time.  Jennings  testifies.  In  sub- 
stance, that  on  the  Sunday  evening  before 
Billy  Kersand's  Show  was  in  Corsicana, 
which  was  admitted  to  be  on  Monday,  Octo- 
ber 28,  1907,  be,  in  company  with  appellant, 
Henry  Alloi,  and  Edwin  Winn,  and  another 
negro,  ail  left  Corsicana  and  walked  to  the 
pipe-line  camp,  some  four  or  five  miles  north- 
west of  Corsicana,  on  the  T.  &  B.  V.  R.  R., 
where  they  gambled  nearly  all  the  evening; 
that  later  Henry  Allen  and  Edwin  Winn  left 
the  camp  and  came  back  to  Corsicana;  that 
be  and  appellant  went  to  the  village  of  Em- 
hoose,  where  they  arrived  at  night;  that 
when  they  arrived  at  Emhouse  be  told  appel- 
lant he  was  going  into  Morris  Bros.'  store,  and 
that  ttaey  went  on  to  the  back  end  of  the 
store,  and  appellant  stood  some  six  or  eight 
feet  from  the  window  while  he  (Jennings) 
went  In;  that  he  made  a  forcible  entry  into 
the  house,  and  obtained  therefrom  $5.25  in 
money,  and  certain  articles  of  Jewelry  de- 
scribed by  <me  of  the  owners  (T.  O.  Morrl^ 
and  of  the  value  of  $130;  that  when  he  sug- 
gested to  appellant  they  would  break  into  the 
store  he  said  "All  right,"  and  they  both  went 
on  to  the  store  In  question;  that  they  came 
back  to  Corsicana  on  the  train,  and  they 
pat  the  things  stolen  under  the  house  of 
one  Nath  Hall;  that  the  next  day,  Monday, 
ttaey  went  to  Nath  Hall's  bouse  and  appellant 
borrowed  a  towel  from  Cynthia  Hall,  and  that 
ttaey  then  took  the  things  which  they  had 
stolen  from  Morris  Bros.'  store  and  went 
down  on  Post  Oak  creek  near  Corsicana; 
ttaat  that  afternoon  he  (Jennings)  went  with 
appellant  to  Golden's  store,  in  East  Corsicana, 
and  appellant  tried  to  sell  or  pawn  one  of  the 
sbrien  rings  to  a  boy  in  this  store.  He  states 
on  cross-examination  that  he  did  not  tell  ap- 
pellant to  watch,  and  there  was  no  agreement 
tbut  he  should  do  so,  and  that  he  cannot  say 
whether  he  did  watch  or  not;  that  he  gave 
appeilBTit  some  of  the  things  next  day  after 
tbe  burglary ;  that  he  gave  him  one  ring  to 
100S.W.-9 


keep  and  one  to  soak,  and  was  going  to  give 
him  some  money  when  he  sold  the  things; 
that  he  did  not  consider  appellant  had  any 
right  to  tbe  property  except  what  he  gave 
him.  It  was  shown  by  the  witness  Golden 
that  on  ttae  day  of  Billy  Kersand's  Show, 
October  28,  1907,  appellant  and  another  ne- 
gro came  to  tils  father's  store  In  east  Corsi- 
cana, and  that  appellant  wanted  to  pawn  a 
ring  with  him  for  some  money;  that  it  was 
a  plain  gold  ring.  This  witness  did  not  Iden- 
tify Jennings  as  being  with  appellant,  nor 
was  there  any  Identification  of  the  ring  as 
being  one  of  the  rings  taken  from  Morris 
Bros.'  store,  nor  was  there  any  other  Identifi- 
cation or  description  of  it  except  that  It  was 
a  plain  gold  ring.  Cynthia  Hall  testified  that 
she  was  a  cousin  of  appellant,  and  that  on 
Monday  after  the  night  In  question  appellant 
and  Jennings  both  came  to  her  father's  bouse, 
and  appellant  asked  for  a  towel,  and  said  they 
were  going  to  the  creek  to  play  cards,  and 
that  about  two  hours  afterwards  they  came 
back  and  appellant  turned  her  towel  over  to 
her.  She  further  testified  she  saw  appel- 
lant on  Saturday  night  before  he  was  ar- 
rested on  Monday;  that  at  this  time  Oscar 
Jennings  had  already  been  arrested  and  was 
then  in  Jail;  and  that  at  this  meeting  she  told 
appellant  that  Jezmlngs  had  left  some  things 
at  "our  house,"  and  that  she  wished  he 
would  take  them  to  him,  and  appellant  asked 
what  things,  and  she  told  him  rings,  watch 
chains,  etc.,  and  appellant  then  said,  "Let 
them  alone,  and  he  would  come  and  take 
them  to  Ferris,"  and  In  that  conversation  he 
also  told  her  not  to  tell  that  he  was  with 
Jennings  on  that  night,  and  that  if  he  (ap- 
pellant) should  be  arrested  for  her  to  swear 
that  she  saw  him  at  the  skating  rink  In  Cor- 
sicana on  tbe  night  of  the  burglary.  The 
rings,  etc.,  referred  to  by  this  witness,  were 
by  her  turned  over  to  her  father,  Nath  Hall, 
and  by  him  carried  to  Policeman  Nutt,  and 
afterwards  identified  by  Morris  Bros,  as  being 
among  the  articles  stolen  from  their  store. 
Henry  Allen  and  Edwin  Winn  both  testified, 
in  substance,  that  they  went  with  appellant 
and  Oscar  Jennings  to  the  pipe-line  camp  on 
Sunday,  October  27,  1907,  and  that  when 
they  left  to  return  to  Corsicana  Jennings 
and  appellant  remained,  and  appellant  said: 
"If  we  don't  walk  back,  we'll  stay  and  come 
in  on  the  T.  &  B.  V."  This  pipe-line  camp 
was  a  mile  or  two  south  of  Emhouse,  where 
the  burglarized  store  was  situated.  Dr.  Wor- 
sham  testified  that  he  was  the  first  person  to 
discover  the  burglary,  and  this  discovery 
was  made  early  Monday  morning;  that  a 
pane  of  glass  had  been  removed  from  the 
back  window;  and  that  there  were  two  dif- 
ferent sets  of  tracks  near  the  window,  which 
was  broken.  There  was  no  Identification, 
however,  of  these  tracks  being  those  made 
by  appellant,  or  for  that  matter  made  by  a 
person  wearing  the  same  size  shoe. 

We   have   set   out   the   testimony   at   tills 
considerable  length,  and  have  stated  practi- 
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oally  the  teetimony  tending  to  connect  appel- 
lant with  the  burglary.  The  role  Is,  of  course, 
well  settled,  that  before  a  conviction  can  be 
had  upon  the  testimony  of  an  accomplice 
there  must  be  other  proof  tending  to  connect 
the  person  charged  with  the  commission  of 
the  offense.  Just  how  strong  In  every  case 
this  corrroborating  testimony  shall  be  must 
depend  to  a  large  extent  upon  the  facts  of 
each  particular  case.  We  believe  that,  while 
not  strong,  it  could  not  in  fairness  be  said 
that  there  was  no  corroborating  testimony,  or 
that  It  was  so  weak,  indefinite,  or  Immaterial 
as  to  justify  us  in  holding.  In  view  of  the  ver- 
dict of  the  jury,  that  it  was  wholly  lacking. 
In  this  case  it  Is  shown  tltat  there  was  a  bur- 
glary. The  witness  Jennings,  is  corroborated 
as  to  the  fact  that  a  pane  of  glass  was  broken 
out.  He  Is  corroborated  in  the  fact  that  the 
tracks  of  two  persons  were  seen  atwut 
the  place.  He  Is  corroborated  in,  the  fact 
that  the  appellant  is  shown  to  have  been  at  or 
near  the  house  burglarized.  He  Is  corrobora- 
ted In  the  fact  that  appellant  borrowed  a  tow- 
el from  Cynthia  Hall;  that  he  tried  to  pawn 
a  ring  at  the  store  of  Golden.  He  Is  corrob- 
orated in  that  fact  soon  after  Jennings'  ar- 
rest a  number  of  articles  of  jewelry  were 
found  in  Cynthia  Hall's  possession,  left  there 
by  Jennings  for  him,  and  some  guilty  knowl- 
edge and  participation  must  be  Imputed  to 
him  on  account  of  his  prompt  aud  immediate 
insistence  before  arrest  that,  if  he  be  arrested 
for  her  to  testify  that  he  was  at  the  skating 
rink  on  the  night  in  question.  So  that.  In 
view  olf  all  the  facts,  we  do  not  feel  at  liber- 
ty to  set  aside  the  finding  of  the  jury,  partic- 
ularly in  view  of  the  fact  that  this  finding  of 
the  Jury  has  received  the  sanction  of  the 
learned  trial  judge. 

It  is  claimed  that  the  charge  of  the  court  is 
erroneous  in  respect  to  the  accomplice's  tes- 
timony. On  this  question  the  court  charged 
the  Jury:  "A  conviction  cannot  be  had  upon 
the  testimony  of  an  accomplice,  even  though 
fully  believed  to  be  true,  and  fully  proving 
gnUt,  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  of- 
fense committed,  and  the  corroboration  is 
not  sufiScient,  if  it  merely  shows  the  commis- 
sion of  the  offense.  An  accomplice,  as  the 
word  is  here  used,  means  any  one  connected 
with  the  crime  committed,  either  as  princi- 
pal ofiCender,  as  an  accomplice,  as  an  acces- 
sory, or  otherwise.  It  includes  all  persons 
who  are  connected  with  the  crime  by  unlaw- 
ful act  or  omission  on  their  part,  transpiring 
either  l>efore,  at  the  time,  or  after  the  com- 
mission of  the  ofiCense,  and  whetlier  or  not 
he  was  present  and  participated  in  the  com- 
mission of  the  crime.  If  the  offense  was 
committed,  Oscar  Jennings  was  an  accom- 
plice, and.  if  Cynthia  Hall  knew  the  goods 
left  at  her  house  had  been  stolen  and  conceal- 
ed the  same,  then  she  was  an  accomplice. 


and  in  such  case  her  testimony  cannot  be  re- 
ceived as  in  any  wise  corroborating  that  of 
Jennings,  but  you  will  wlioUy  disregard  her 
testimony.  If  you  find  that  she  was  not  an 
accomplice,  you  will  take  her  evidence  for 
what  you  may  deem  it  worth.  If  the  testi- 
mony of  Jennings  Is  not  corroborated  by  oth- 
er evidence  tending  to  show  that  defendant 
was  at  the  store  and  agreed  to  the  entry 
therein,  you  must  acquit"  The  last  para- 
graph quoted  Is  complained  of,  for  the  reason, 
as  claimed,  that  it  is  a  charge  upon  the 
weight  of  the  evidence,  assumes  that  the  tes-. 
timony  of  the  accomplice,  Jennings,  Is  true, 
and  in  effect  tells  the  jury  that,  if  they  find 
that  the  accomplice  is  corroborated,  they 
must  convict  Taken  as  a  whole,  this  charge 
Is  not  subject  to  this  criticism.  It  must  be 
construed  together.  In  the  first  paragraph, 
touching  the  matter  of  accomplices'  testi- 
mony, the  Jury  are  Instructed  that  a  convic- 
tion cannot  be  had  upon  the  testimony  of  au 
accomplice,  even  though  fully  believed  to 
be  true,  and  this  limitation  must  l>e,  in  all 
fairness,  held  to  apply  to  the  entire  charge 
on  this  subject 

Again,  complaint  is  made  of  the  following 
portion  of  the  court's  charge:  "Unless  you 
are  satisfied  by  the  evidence  beyond  reason- 
able doubt  that  the  defendant  did  not  so  ob- 
tain goods,  if  he  had  them,  and  that  he  was 
present  at  the  entry  into  the  house,  and 
agreed  to  the  act,  you  will  acquit"  This  Is 
objected  to  because  It  is  claimed  that  it  is  a 
charge  upon  the  weight  of  the  evidetace,  and 
assumes  the  testimony  of  the  witness  Jen- 
nings is  true,  and  puts  the  burden  of  proof 
upon  appellant  and  was  therefore  prejudicial 
to  him.  The  answer  to  this  objection  Is  that 
it  singles  out  a  half  sentence  and  the  latter 
portion  of  a  clause  of  the  court's  charge,  and 
does  not  give  even  a  sentence  of  the  court's 
charge  in  its  entirety.  This  whole  sentence 
is  as  follows:  "If  Jennings  broke  the  house 
without  the  presence  of  defendant  and  after- 
wards gave  to  the  defendant  some  of  the 
property  taken  from  the  house,  defendant 
cannot  be  convicted  even  If  he  knew  that  Jen- 
nings had  stolen  the  property,  and,  unless 
you  are  satisfied  by  the  evidence  beyond  a 
reasonable  doubt  that  defendant  did  not  so 
obtain  the  goods.  If  be  had  them,  and  that 
he  was  present  at  the  entry  into  the  house 
and  agreed  to  the  act,  you  will  acquit"  We 
do  not  believe  that  this  charge  is  either  con- 
fusing or  inaccurate. 

We  have  carefully  reviewed  the  entire  rec- 
ord in  the  light  of  appellant's  brief,  aided  by 
an  oral  argument;  and,  while  it  cannot  be 
said  that  the  proof  of  corroboration  is  strong, 
we  are  not  prepared  to  hold  that  it  is  so  man- 
ifestly Insufficient  as  to  Justify  us  In  revers- 
ing the  judgment  It  is  therefore  ordered 
that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things,  affirmed. 
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JAT  T.  STATBL 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
1908.     On  RebeariDK,  March  20.  1908.) 

1.  CBIMINAI.  IjAW  —  BVIDENCK  —  CONDUCT  OF 

T^iBO  Person. 

Tbougb,  in  a  mnrder  trial,  tbe  state  showed 
that  defendant's  brother  assisted  a  physician  in 
turning  decedent  over  after  tbe  homicide,  and 
that  the  brothers  were  together  a  few  minutes 
before  the  killintr,  defendant  could  not  show 
what  the  brother's  manner  and  appearance  was 
at  the  time  be  so  assisted  the  physician ;  the 
brother  not  being  on  trial,  and  the  state  not 
relying  on  a  conspiracy. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  f  789.] 

2.  Samk— Selt-Sebvino  Dbclabationb. 

One  accused  of  murder  could  not  show  by 
a  constable  that  before  the  homicide  he  told 
the  constable  that  decedent  had  jtist  "flashed  a 
pistol  upon  him,"  and  that  if  the  constable 
would  watch  decedent  he  would  get  to  take  the 
pistol  from  decedent  that  day ;  It  not  being  con- 
tradicted that  the  pistol  was  taken  from  dece- 
dent, nor  that  accused  knew  he  had  it,  and  ac- 
cused having  been  permitted  to  show  that  he  re- 
ported to  the  constable  that  decedent  had  a 
pistol. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  928-935.1 

3.  SAMV— APPEAI/— HAB1II.ESS  Ebbob. 

One  accused  of  murder  could  not  show  that 
a  atate'a  witness  was  contributing  to  a  fund 
used  to  prosecute  him,  where  she  had  testified 
positively  and  fully  that  she  was  unfriendly 
towards  accused  and  was  friendly  to  the  prose- 
entlon.  and  her  attitude  was  fully  established  by 
other  witnesses. 

[E^.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,,{|  3145-3153.1 

4.  HoinCIDE  —  MiTBDEB  —  EVIDENCE  —  PbEVI- 
0U8   TBOT7BI.B— ADICISSIBILITY. 

One  accused  of  murder  could  not  show  tbe 
details  of  previous  trouble  with  decedent,  where 
snch  trouble  bad  no  bearing  upon  the  homicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  Sf  288-292.] 

5.  Saioc — Decedent's  Statement  to  Thibd 
Pebsor. 

One  accused  of  murder  could  not  show  that 
decedent  hallooed  to  a  third  person  to  stop,  that 
be  was  afraid  to  stop,  and  that  if  he  did  do  so 

decedent   would   shoot   his  G — —  d tongue 

out  and  see  it  jump  around  on  the  ground ;  such 
person  not  being  connected  with  accused,  except 
that  he  was  present  tbe  night  before  when 
threats  were  made  toward  decedent,  and  no  con- 
spiracy being  shown. 

6.  Same— Coot.iNO  Tihe. 

To  warrant  instructing  on  cooling  time  in 
a  murder  trial,  there  must  have  been  an  outrage 
upon  accused  a  short  time  before  the  homicide 
of  sufficient  moment  to  constitute  adequate 
cause,  and  therebv  produce  diat  degree  of  anger, 
rage,  sudden  resentment,  or  terror  that  renders 
the  mind  Incapable  of  cool  reflection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  H  606-609.1 

7.  Same — Evidence— Sufficiency. 

Evidence  in  a  murder  trial  held  insufficient 
to  warrant  an  instruction  on  cooling  time. 

On  Rehearing. 

&  Same— Thbeatb—Bvidenc»— Sufficiency. 

One  accused  of  murder  having  testified  that 
decedent  pat  his  hand  back  to  his  hip  pocket, 
tibat  as  he  did  so  they  clinched,  that  accused 
tiionght  decedent  would  shoot  him  and  rushed 
apon  him  and  grasped  him,  that  as  soon  as  de- 
cedent put  bis  nand  towards  his  hip  pocket  ac- 


cused tried  to  get  his  knife  out  of  his  pocket, 
etc.,  the  court  should  have  instructed  on  ue  law 
of  threats  as  a  defense. 

Appeal  from  District  Court,  Bosque  Coun- 
ty ;   O.  L.  Lockett,  Judge. 

Al  Jay  was  convicted  of  murder  In  the 
first  degree,  and  be  appeala  Reversed  and 
remanded. 

J.  P-.  Word  and  Cureton  &  Cureton,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen.,  for 
tbe  State. 


BROOKS,  J.  Appellant  was  convicted  of 
msrder  In  tbe  first  degree,  and  his  punish- 
ment assessed  at  life  imprisonment 

Bill  of  exceptions  No.  1  presents  the  fol- 
lowing matter:  While  the  state's  witness. 
Dr.  T.  K.  Lillard.  was  upon  the  stand,  and 
had  stated  that,  after  he  reached  the  deceas- 
ed, defendant's  brother  (Dan  Jay)  assisted 
him  In  turning  deceased  over  while  he  lay  on 
the  ground  at  the  place  of  the  homicide,  and 
after  the  state  had  Introduced  evidence  of  a 
conversation  which  it  claimed  took  place  at 
the  home  of  the  defendant's  sister  on  the 
night  before  the  homicide,  between  Walter 
Cannon  and  Abner  Coursey  and  the  defend- 
ant. In  which  conversation  the  state  claimed 
that  defendant  threatened  to  arm  himself  and 
shoot  deceased,  and  In  which  each  of  the 
other  two  iwrties  threatened  the  deceased, 
and  after  the  state  had  Introduced  evidence 
that  the  defendant  was  with  his  brother,  Dan 
Jay,  bnt  a  few  minutes  before  the  homicide, 
and  within  sight  of  tbe  deceased  at  the  time 
be  left  tbe  home  of  Bob  Harris  and  started 
toward  the  place  of  the  homicide,  and  after 
the  witness  Lillard  had  testified  as  before 
stated,  the  defendant's  counsel  then  asked 
Dr.  Lillard  what  was  tbe  manner  and  ap- 
pearance of  the  defendant's  brother,  Dan  Jay, 
at  the  time  he  was  at  the  place  of  the  homi- 
cide, and  at  the  time  he  assisted  the  witness 
in  turning  deceased  over.  To  which  ques- 
tion and  answer  sought  the  state  objected,  on 
the  ground  that  It  was  irrelevant  and  im- 
material, and  because  there  was  no  evidence 
of  any  conspiracy  in  this  case,  and  because 
the  state  was  not  relying  upon  conspiracy  Ini 
this  case  at  all.  The  evidence  was  offered, 
as  appellant  insists,  in  view  of  the  alleged 
conspiracy  claimed  by  the  state  and  testified 
to  by  the  state's  witness,  and  for  the  pur- 
pose of  rebutting  and  showing  that  there 
was  no  conspiracy  with  the  said  Dan  Jay; 
that,  had  the  witness  been  permitted  to  testi- 
fy, he  would  have  testified  that  the  defend- 
ant's brother,  Dan  Jay,  at  the  time  afortysaid 
appeared  to  regret  and  to  be  sorry  of  the 
occurrence  of  the  death  of  the  deceased.  This 
testimony  was  not  admi^ible.  Dan  Jay  was 
not  on  trial ;  nor  is  there  any  evidence  In  this 
record  Justifying  the  conclusion  that  the  state 
relied  on  a  conspiracy,  as  stated  In  the  bltl 
of  exceptions. 

BUI  No.  2  shows  that  while  defendant's 
witness  William  Belcher  was  upon  the  ;vit- 
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ness  stand,  and  had  stated  that  shortly  after 
12  o'clock  be  met  appellant  between  the 
butcher  shop  and  the  livery  stable  in  the  town 
of  Morgan,  and  that  be  was  constable  In  the 
town  of  Morgan,  witness  was  asked  If  he  had 
any  conversation  with  the  defendant  at  said 
time,  and  to  state  said  conversation ;  and  ask- 
ed other  questions,  the  answers  to  which  and 
the  purpose  of  which  was  to  elicit  from  said 
witness  the  statement  of  the  defendant,  made 
to  said  witness  at  the  time,  In  substance, 
that  the  deceased,  Arthur  Lockhart,  had  just 
flashed  a  pistol  upon  him,  the  defendant, 
and  that  If  be  (Belcher)  would  watch  for  the 
deceased  be  would  get  to  take  the  pistol  oS 
deceased  that  day.  °  This  testimony  was  ob- 
jected to  as  self-serving,  made  several  hours 
prior  to  the  homicide,  and  throws  no  light  at 
all  on  the  action  at  the  time  of  the  difficulty. 
We  see  no  pertinency  in  this  testimony.  It 
was  not  contradicted  by  the  state  that  de- 
ceased had  his  'pistol  a  short  while  before 
that,  and  that  the  same  was  taken  ofT  of  him. 
The  fact  that  appellant  knew  deceased  had  a 
pistol  was  also  established,  and  not  contra- 
dicted. The  court  appends,  however,  this 
qualification  to  the  bill:  "The  witness  Belcher 
was  permitted  to  testify  that  Al  Jay  reported 
to  him  at  the  time  and  under  the  circum- 
stances above  detailed  in  this  bill  that  the 
deceased  (Lockhart)  had  a  pistol;  but  the 
court  would  not  allow  the  witness  to  testify 
to  the  detaiUi  of  the  statement  as  to  how 
be  came  'to  know  that  Lockhart  bad  the 
pistol,  because  same  was  self-serving  dedara- 
tiops  on  the  part  of  the  defendant;  and  it 
also  appeared  from  the  testimony  of  the  oth- 
er witnesses  that  the  defendant  had  report- 
ed the  fact  to  Belcher."  Clearly,  under  the 
explanation  of  the  court,  there  could  have 
been  no  error  in  the  ruling. 

Bill  No.  4  complains  that  the  court  erred 
In  not  permitting  appellant  to  show  that  wit- 
ness MoUle  Shepard  was  contributing  to  a 
fund  used  for  the  purpose  of  employing  coun- 
sel to  prosecute  defendant  in  this  case.  The 
bill  Is  approved  with  this  statement:  "Tbls 
woman  testified  positively  and  fully,  as  is 
shown  by  the  statement  of  facts,  that  her 
feelings  towards  appellant  were  unfriendly 
and  that  she  was  friendly  to  the  prosecution 
In  this  case."  Furthermore,  the  testimony 
of  the  witness  does  not  appear,  while  ma- 
terial, of  any  weight,  since  the  same  facts 
are  abundantly  established  by  other  wit- 
nesses, as  shown  by  this  bill. 

BUI  No.  8  complains  that  the  court  would 
not  permit  appellant  to  go  Into  the  details  of 
previous  trouble  between  appellant  and  de- 
ceased. The  bill  is  quite  a  long  one.  The 
court  makes  the  following  explanation: 
"That  the  evidence  of  the  trouble  between 
defendant  and  deceased  was  not  in  reference 
to  the  deceased's  treatment  of  defendant's 
■Ister  some  four  months  before  the  homicide ; 
but  all  of  the  evidence  of  the  witnesses  who 
saw  the  trouble  in  the  morning,  Including 
defendant,  stated  that,  when  deceased  drew 


the  pistol  on  the  defendant,  he  cursed  de- 
fendant and  called  him  a  bully,  and  that 
no  reference  in  any  way  was  made  by  any 
of  the  parties  at  the  time  to  the  previous 
difllculty,  or  about  defendant's  sister,  and 
at  the  time  of  the  killing  defendant  testi- 
fied on  the  stand  in  bis  own  behalf  that  he 
cut  and  killed  deceased  because  deceased 
made  a  demonstration  toward  his  pocket, 
and  that  he  thought  he  was  going  to  get  a 
pistol  or  weapon,  and  that  he  killed  him  in 
self-defense,  and  defendant  nowhere  in  his 
testimony  oflTered  to  show,  or  made  any  al- 
lusion that  be  ever  thought  of  the  former 
trouble  between  deceased  and  his  sister,  or 
that  that  had  anything  to  do  with  or  bearing 
on  the  killing  of  the  deceased."  The  evi- 
dence did  fully  show  that  there  had  been 
hard  feelings  between  the  two  parties  for 
three  or  four  months  before,  and  that  they 
had  been  unfriendly  all  the  time  up  to  the 
time  of  the  killing,  and  that  the  details  of 
the  cause  of  this  hard  feeling  could  not  have 
thrown  any  light  on  the  transaction.  The 
explanation  of  the  court  clearly  shows  the 
testimony  was  not  admissible. 

Bill  No.  7  complains  that  the  court  would 
not  permit  the  witness  Ed  Corsey  to  testify 
that  deceased  holloed  at  a  third  party,  to  wit, 
Walter  Cannon,  and  told  him  to  stop,  and 
that  he  was  afraid  to  stop,  and  that  if  he  did 
stop  he  would  shoot  his  God  damn  tongue 
out  and  see  it  jump  around  on  the  ground. 
The  coiurt,  in  reference  to  this  matter,  says 
the  facts  set  forth  in  .the  bill  relate  entirely 
to  another  negro,  to  wit,  Walter  Cannon, 
and  that  the  evidence  on  tbls  trial  did  not 
show  any  connection  in  any  way  whatever 
between  Walter  Cannon  and  the  defendant, 
except  that  Walter  Cannon  was  present  on 
the  night  before  the  killing  when  there  were 
some  threats  made  towards  the  deceased; 
that  no  conspiracy  was  shown,  and  Walter 
Cannon  was  not  examined  as  a  witness  in 
this  case,  and  had  no  connection  with  It, 
except  as  stated  above;  and  any  conduct 
of  the  deceased  towards  him  was  entirely 
irrelevant  and  Immaterial  in  this  case.  We 
believe  the  court's  ruling  was  correct 

Bill  No.  8  complains  of  the  misconduct  of 
counsel  In  the  use  of  language  that  we  do  not 
care  to  review,  since  the  same  was  not  of  a 
character  authorizing  the  reversal  of  this  case. 

The  only  other  question  we  deem  neces- 
sary to  pass  upon  is  the  tenth  paragraph  of 
the  motion  for  a  new  trial,  wherein  complaint 
is  made  that  the  court  erred  in  his  charge^ 
and  particularly  those  paragraphs  of  same 
charging  on  murder  In  the  first  degree  and 
second  degree,  and  on  manslaughter  in  not 
charging  on  the  material  issue  of  cooling 
time.  This  issue  was  not  in  tbls  case.  The 
facts  show,  in  substance,  that  appellant  and 
deceased  bad  been  enemies  for  quite  awhile — 
had  had  previous  rows  and  jaws  some  time 
before  difficulty.  On  the  morning  of  the  dif- 
ficulty, about  12  o'clock,  appellant  and  deceas- 
ed met    Deceased  drew  his  pistol  and  cursed 
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appellant.  Appellant  went  off  and  reported 
deceased  to  the  constable,  and  told  the  con- 
itable  deceased  had  a  plstoL  Subseqnently 
this  pbstol  was  taken  from  deceased  by  third 
parties,  together  with  a  bottle  of  whisky. 
About  3  o'clock  in  the  afternoon.  In  company 
with  his  sister  and  her  child,  each  having 
hold  of  the  hand  of  the  child,  deceased  was 
about  to  enter  a  little  show  in  the  town  of 
Morgan.  Just  as  they  were  in  the  act  of  en- 
tering, appelant  roshed  opon  deceased,  and, 
as  he  claims,  deceased  made  demongtratlon  as 
thongb  to  draw  a  weapon.  The  state's  case, 
Itowever,  shows  that  he  grabbed  deceased  by 
the  arm  and  began  catting  at  him ;  deceased 
endeavoring  to  defend  himself  with  his  hands. 
Other  parties  Interfered,  including  deceased's 
sister,  and  tried  to  prevent  appellant  from 
stabbing  deceased ;  but  he  finally  did  so,  stab- 
bing him  In  the  left  side,  from  which  wound 
he  died  in  a  few  moments.  In  order  to  con- 
stitnte  cooling  time  there  most  have  been  an 
•ntrage  upon  appellant  a  short  while  before 
the  homicide  of  sufficient  mcxnent  to  consti- 
tDte  adequate  cause,  and  thereby  produce 
that  degree  of  anger,  rage,  sudden  resent- 
ment and  terror  that  renders  the  mind  inca- 
pable of  cool  reflection.  The  facta  above  de- 
tailed do  not  constitute  such  adequate  cause, 
and  hence  the  issue  of  cooling  time  was  not 
given. 

There  are  many  criticisms  upon  the  charge 
•f  the  court ;  but  the  same  is  long,  full,  and 
complete  upon  every  possible  issue  of  the 
facts  in  this  case,  and  there  is  no  such  error 
in  this  record  as  authorizes  a  reversal  thereof. 

The  Judgment  is  accordingly  affirmed. 

On  Rehearing. 

This  case  was  affirmed  at  a  previous  day' 
•f  this  court,  and  now  comes  I>efore  us  on  a 
motion  for  rehearing. 

Appellant  insists  that  this  court  erred  in 
falling  to  pass  upon  the  eleventh  assignment 
of  error  in  his  motion  for  a  new  trial,  which 
assignment  is  as  follows,  to  wH :  "The  court 
erred  in  its  charge  to  the  Jury  In  falling  to 
cliarge  the  jury  upon  the  law  of  threats,  and 
in  his  charge  on  tbe  law  of  self-defense  in 
Ihniting  the  right  of  the  defendant  to  cat  and 
kill  the  deceased  upon  the  appearance  of  dan- 
ger to  himself  or  serious  bodily  injury,  when 
the  law  Is,  under  tbe  facts  of  this  case,  that 
the  defendant  was  entitled  to  cut  and  kill  the 
deceased,  if  It  reasonably  &ppeared  to  tbe  de- 
fendant, viewed  from  his  standpoint  alone, 
mider  all  the  facts  and  circnmstances  of  the 
case,  that  it  reasonably  appeared  to  tbe  de- 
fendant at  tbe  time  of  the  homicide  that  the 
deceased  was  about  to  carry  his  previously 
made  threats  to  kill  the  defendant  into  ex- 
ecution ;  and  the  court* s  charge  was  error,  in 
that  he  failed  to  submit  to  the  Jury  the  Issue 
of  tbe  defendant's  right  to  act  upon  the  ap- 
peanmce  of  danger  to  himself,  if  it  appeared 
to  tdm,  viewed  from  his  standpoint,  that  at 
til*  time  of  the  homicide  that  the  deceased  in- 
tended to  carzy  into  execution  the  threats 


against  the  life  of  tbe  defendant  which  be 
had  previously  done  and  made."  As  insisted 
by  appellant,  we  failed  to  pass  upon  this  as- 
signment of  error.  The  statement  in  chief  of 
the  witness  did  not  raise  this  issue;  but  we 
find,  upon  redirect  by  his  counsel,  among  other 
things,  appellant  said :  "The  deceased  pnt  his 
band  back  to  his  hip  pocket,  and  as  he  done 
that  me  and  him  clinched ;  I  thought  he  was 
going  to  shoot  me,  and  I  rushed  on  him  and 
grabbed  him.  As  soon  as  be  put  bis  hand 
towards  bis  hip  pocket  there  when  we  were 
scuffling,  I  tried  to  get  my  knife  oat  of  my 
pocket,"  etc.  The  court  charged,  as  stated  in 
the  original  opinion,  upon  the  law  of  self-de- 
fense; but  he  did  not  charge,  as  appellant 
insists,  upon  the  law  of  threats. 

Under  the  peculiar  facts  of  this  case,  we 
think  this  was  error;  and  it  follows,  there- 
fore, that  the  motion  for  rehearing  is  granted, 
tmd,  for  the  error  suggested,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


SODTHWOETH  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 
1908.     Rehearing  Denied  March  20,  1008.) 

1.  Criiciral  Law— AppEAii— Harmt.khb  Ebbor 

— Evidence. 

Anv  error,  in  a  trial  for  violating  the  local 
option  law,  in  allowing  the  connty  attorney  to 
ask  a  state's  witness,  who  bad  testified  that 
he  did  not  remember  seeing  accused  at  the  time 
of  the  sale,  wlietlier  he  bad  not  told  the  county 
attorney  that  be  bought  something  from  accnsed 
that  looked  like  beer,  and  that  it  intoxicated 
him,  was  harmless,  where  the  witness  answered 
that  he  did  not  remember  telling  ttie  county  at- 
torney that,  l>ecause  he  did  not  rememl>er  seeing 
accused,  and  that  witness  told  the  county  attor- 
ney that  he  bought  in  accused's  place  of  busi- 


fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f|  8137-3143.] 

2.  Witnesses— CoNTBADioTiNO  Own  Witness 
—Reluctant  Testimont. 

In  a  trial  for  violating  the  local  option 
law,  the  county  attorney  was  properly  allowed 
to  ask  a  witness  for  the  state,  who  had  testified 
that  he  did  not  remember  seeing  accused  at  the 
time  of  tbe  sale,  whether  witness  had  not  told 
the  county  attorney  that  be  had  bonght  some- 
thing from  accused  that  looked  like  beer,  and 
that  it  intoxicated  him,  where  the  witness  was 
an  unwilling  and  reluctant  witness  for  the  atate, 
and  the  county  attorney  claimed  aurprise  at  hii 
testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  Si  848,  1006.1 

8.  Same— Discretion. 

The  allowance  of  testimony  to  impeach 
one's  own  witness,  where  he  is  reluctant  and 
the  party  calling  him  claims  surprise  at  his  tes- 
timony. Is  largely  discretionary  with  the  trial 
court 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  |  1094.] 

4.  Same— Cboss-Exavination— Extent. 

One  accused  of  violating  the  local  option 
law  having  testified  that  the  liquor  sold  by  him 
was  at  all  times  practically  the  same  and  nonin- 
toxicating,  tbe  state  could  show  on  his  cross- 
examination  that  six  weeks  after  the  sale  officert 
seised  a  quantity  of  "frosty,"  and  that  he  Icl 
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them  break  the  bottles  withoat  contest,  and  paid 
the  costs  in  the  confiscation  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di(. 
rol.  50,  Witnesses,  |  1108.1 

5.  Witnesses  —  Contsadiction  —  Impeach- 
ment. 

A  lil)eral  rule  is  allowed  for  the  pnrpoae  of 
contradicting  or  impeaching  witnesses. 

6.  Same— Impeachment  of  Acctjbbd. 

Where  an  accused  person  testifies,  the  state 
may  show  any  conduct  or  action  on  his  part,  the 
necessary  or  probable  effect  of  which  is  to  im- 
pute to  him  conduct  or  knowledge  different  from 
that  which  he  has  asserted. 

[Ed.  Note.— For  cases  in  point,  see  Cenfc  Dig. 
Tol.  60,  Witnesses,  |  1092.] 

7.  Intoxicating  Liquobs— Yiolatior  or  Law 
—Prosecution— iNSTBUcnoNS. 

In  a  trial  for  violating  the  local  option  law, 
an  instruction  that  if  accused  in  good  faith  be- 
lieved that  the  liquor  sold  by  another  to  witness 
was  nonintoxicating,  if  a  sale  was  made,  then 
defendant  could  not  be  convicted,  though  he  au- 
thorized the  sale,  is  not  subject  to  complaint  by 
accused. 
Davidson,  P.  J.,  dissenting. 

Appeal  from  Fannin  Connty  Court;  H.  A. 
Cunningham,  Judge. 

John  Southworth  was  convicted  of  violat- 
ing the  local  option  law,  and  be  appeals. 
Affirmed. 

McGrady  &  McMabon,  for  appellant  F. 
J.  McCord,  Asst.  Atty.  Oen.,  for  the  Stat& 

RAMSET,  J.  Appellant  was  convicted  In 
the  county  court  of  Fannin  connty  on  com- 
plaint and  Information  charging  him  with 
selling  Intoxicating  llquorB  in  said  comity 
in  violation  of  the  local  option  law. 

There  are  many  questions  raised  in  the 
record,  most  of  whicli,  however,  relate  to 
the  eame  matter.  The  orders  and  records 
read  in  evidence  were  sufficient  to  show  and 
did  show  the  due  and  regular  adoption  of 
local  option  In  Fannin  county,  and  all  as- 
signments and  questions  of  sufficiency  there- 
of are  overruled.  The  witness  Cobble  testi- 
fied, in  effect,  that  he  knew  defendant  John 
Southworth,  'and  that  he  bought  what  they 
called  "wakasha"  from  both  Frank  Smith 
and  from  J.  W.  Bland,  and  that  Smith  and 
appellant  were  partners  in  a  drink  stand 
and  confectionery  business  at  Trenton  in 
that  county;  that  he  did  not  remember  of 
seeing  the  defendant  at  the  time  of  the  sale, 
but  "the  defendant  was  behind  the  bar  part  of 
the  day  waiting  on  customers.  The  testi- 
mony of  this  witness  is  somewhat  indistinct 
and  uncertain  as  to  whether  the  liquor  bought 
by  bim  at  Smith's  place  was  Intoxicating, 
though  there  would  seem  to  be  no  doubt  of 
this  fact  in  the  light  of  the  testimony  of  the 
witness  Thompson,  who  bought  and  drank 
the  same  character  of  liquor  as  that  which 
the  witness  Cobble  admitted  buying.  While 
the  witness  Cobble  was  on  the  stand  the 
county  attorney  propounded  to  bIm  the  fol- 
lowing question:  "Did  not  you  tell  me  In 
my  office  that  you  bought  some  stuff  that 
looked  like  beer,  and  that  It  InCoxicntcd  you, 
from  the  defendant  himself?"    This  question 


was  objected  to,  because  it  was  an  attempt 
to  impeach  the  witness  without  proper  predi- 
cate being  laid,  and  because  It  was  an  at- 
tempt to  Impeach  the  state's  own  witness 
when  he  had  given  no  damaging  testimony, 
but  bis  testimony  was  negative  merely,  and. 
because  It  was  hearsay  statements  written 
down  by  the  county  attorney  purporting  to 
be  the  statements  of  the  witness  in  the  ab- 
sence of  the  defendant,  and  such  statements 
were  hearsay.  To  this  the  witness  was  com- 
pelled to  answer,  and  did  answer,  as  fol- 
lows: "I  don't  remember  of  telling  you  that, 
for  I  don't  remember  of  seeing  him.  I  did 
tell  you  that  I  bought  In  his  place  of  business, 
and  that  I  bought  from  Bland  at  his  place  of 
business."  A  sufficient  answer  to  this  objec- 
tion would  be  that  the  answer  of  the  witness 
was  not  particularly  hurtful ;  but,  if  this  was 
not  true,  in  view  of  the  explanation  of  the 
trial  Judge  that  this  witness  was  both  un- 
willing and  reluctant  and  county  attorney 
claimed  surprise  at  bis  testimony,  we  think 
there  was  no  error.  In  matters  of  this  sort 
much  discretion  must  be  left  to  the  trial 
court.  We  not  only  can  see  no  abuse  of  the 
discretion,  but,  so  far  as  we  may  observe 
from  the  record,  the  trial  Judge  exercised  bis 
discretion  properly. 

A  more  serious  question  arises  on  the 
cross-examination  of  appellant.  While  be 
was  on  the  witness  stand  the  following  ques- 
tion was  propounded  to  him  by  the  county  at- 
torney: "Didn't  the  sheriff  of  this  coimty 
seize  some  intoxicating  liquors  at  your  place 
of  business  under  a  search  warrant  issued 
by  the  county  Judge,  and  was  the  liquor  so 
seized  condemned  by  the  court  as  a  nuisance 
and  ordered  broken?"  Objection  was  made 
to  this  question  and  the  answer  sought  to 
be  elicited  thereby  on  the  grounds  that  it 
was  not  shown  when  such  transaction  hap- 
pened, because  the  records  were  the  best  evi- 
dence, and  because  It  involved  another  trans- 
action, and  was  no  proof  of  sale  In  this  In- 
stance, and  the  liquors  were  not  sbown  to 
have  been  the  same.  In  response  to  the 
question  so  propounded  and  answer  to  which 
was  enforced  appellant  said:  "Some  six 
weeks  after  this  alleged  sale  the  officers  got 
about  20  bottles  of  that  frosty  and  broke  it 
I  had  some  of  the  frosty  In  cold  water,  and 
the  labels  washed  off,  and  they  took  all  that . 
the  labels  had  washM  off  of.  They  left  about 
a  barrel  with  the  labels  on  it  I  let  them 
break  it  without  contesting  it  I  then  paid 
the  costs  In  the  conSscation  case."  After 
the  answer  was  so  made  the  defendant  fur- 
ther objected  to  same,  and  moved  the  court 
to  exclude  said  evidence  and  instruct  the 
jury  not  to  consider  same,  because  the  evi-  ■ 
dence  showed  that  it  was  about  another 
transaction  six  weeks  after  the  alleged  sale :  ■ 
that  same  sbowed  no  system;  that  It  could 
not  prove  or  disprove  bis  guilt  In  this  cause, 
and  was  getting  the  fact  before  the  Jury  that 
the  justice  court  bad  declared  bis  frosty  In- 
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toxIcaWng  liqoois;  and  therefore  the  Jury 
would  be  JustliSed  In  considering  it  aa  evi- 
dence that  it  was  Intoxicating  liquors.  This 
testimony  was  admitted  with  the  explana- 
tion that  the  defendant  had  sworn  that  he 
and  his  partner  Smith  bad  never  at  any 
time  kept  any  intoxicating  drinks,  and  that 
this  evidence  was  admitted  as  Impeaching 
testimony.  We  have  bad  much  doubt  !n 
passing  on  this  question ;  but,  in  view  of  the 
court's  explanation  and  the  fact  that  appel- 
lant had  offered  himself  as  a  witness  and 
was  stoutly  contending  that  he  had  never  at 
any  time  kept  intoxicating  liquors,  we  be- 
lieve this  proceeding  against  him,  the  nature 
of  the  litigation,  his  course  of  conduct  in  res- 
pect thereto,  would  furnish  a  legitimate  l>asls 
and  ground  of  substantial  contradiction,  and 
would  seem  to  be  a  line  of  conduct.  If  not  an 
express  declaration,  Inconsistent  with  his  tes- 
timony and  statement  that  he  never  at  any 
time  had  kept  intoxicating  liquors  for  sale. 
He  does  not  seek  by  his  testimony  to  show, 
nor  is  there  any  pretense  or  claim,  that  the 
liquors  seized  by  the  officers  were  different 
or  other  than  those,  the  intoxicating  qualities 
of  which  are  the  subject-matter  of  controver- 
sy in  this  case.  On  the  contrary,  there  is  an 
implied,  if  not  indeed  an  express,  contention, 
that  all  the  liquors  which  had  been  kept  at 
any  time  by  him,  or  at  any  time  sold  by  him, 
were  not  only  not  intoxicating,  but  were  of 
similar  nonintoxicating  quality  and  char- 
acter. It  is  true  that  the  seizure  was  eome 
weeks  after  the  alleged  sale ;  and,  if  it  were 
a  case  In  which  there  was  a  dispute  or  a 
serious  doubt  as  to  whether  the  liquor  sold 
and  the  liquor  seized  were  different,  the  ot>- 
jectlon  here  urged  would  have  some  force. 
But  in  a  case  where  a  defendant  is  seeking 
to  justify  his  conduct,  and  defeat  the  charge 
of  a  sale  of  intoxicating  liquors,  be  contends  ■ 
that  throughout  bis  course  of  business  at 
all  times  he  ooufined  his  transactions  to  the 
sale  of  nonintoxicating  liquors,  is  it  not  com- 
petent, as  a  test  of  tii«  contention,  for  the 
state  to  prove  any  line  of  conduct,  the  nec- 
essary effect  and  consequence  of  which  Is  to 
Impute  conduct  to  appellant  inconsistent  with 
such  claim?  In  this  case  it  is  sought  to 
be  shown  and  was  shown  that  the  peace  offi- 
cers of  Fannin  county  had  under  the  warrant 
of  law  seized  and  confiscated  his  property  on 
the  ground  that  It  was  intoxicating.  He  is 
stiown  by  the  evidence  to  have  stood  by  and 
consented.  At  least  he  did  not  dissent,  did 
not  undertake  to  reclaim  his  property  on  the 
ground  that  it  was  not  Intoxicating,  and  ac- 
cepted, in  a  sense,  the  action  of  the  officers, 
which  was  in  harmony  with  the  view  of  the 
state  that  the  liquors  were  intoxicating,  and 
in  addition  paid  the  cost  of  such  proceeding. 
For  the  purposes  of  contradiction  and  im- 
peachment a  liberal  rule  is  allowed,  and  It  is 
also  competent,  as  we  understand,  to  show 
any  conduct  or  action  on  the  part  of  the  ac- 
cused, the  necessary  or  probable  effect  of 
whidi  is  to  impute  to  him  conduct  or  knowl- 


edge different  from  that  which  he  has  assert- 
ed. As  to  the  matter  of  time  of  seizure  with 
respect  to  a  sale  it  is,  as  we  say,  Immaterial, 
in  view  of  the  claim  and  testimony  of  ap- 
pellant that  the  liquor  sold  by  him  at  ail 
times  was  practically  the  same,  and  at  all 
times  nonintoxicating.  Remoteness  in  point 
of  time,  however  it  might  affect  the  value  of 
the  testimony,  was  not,  we  believe,  ground 
for  its  exclusion. 

Various  exceptions  were  made  to  the 
charge  of  the  court  The  general  charge  of 
the  court,  supplemented  by  Instruction  No.  2, 
given  at  the  request  of  defendant's  counsel, 
seems  to  be  unexceptional,  and  contains  as 
favorable  submission  of  the  issue  as  the  de- 
fendant had  a  right  to  demand.  This  charge 
is  as  follows:  "I  charge  you,  gentlemen  of 
the  jury,  that  if  the  defendant,  in  good  faith, 
believed  the  liquor  sold  by  Frank  Smith  to 
the  witness  Cobble  was  nonintoxicating.  If 
you  find  such  sale  was  made,  you  cannot 
convict  the  defendant  even  thougb  you 
should  find  that  defendant  authorized  said 
Smith  to  sell  same."  This  not  only  author- 
ized the  jury  to  find  the  defendant  not  guilty 
If  the  liquor  was  not  intoxicating,  but  went 
even  farther  and  Instructed  them  to  so  find, 
if  they  reached  the  conclusion  that  appellant 
believed  it  was  not  Intoxicating.  The  whole 
charge,  taken  together,  contains  a  most  fa- 
vorable submission  of  the  issue,  as  far  as 
defendant  is  concerned,  of  the  controverted 
facts  of  the  case. 

There  are  other  questions  raised  appro- 
priately by  bills  of  exceptions,  which  we 
have  carefully  considered,  but,  in  view  of  the 
length  of  this  opinion  already,  we  deem  It 
unnecessary  to  pass  on  them.  On  the  whole, 
the  facts  of  the  case  were  fairly  presented 
to  the  jury,  not  only  the  issue  as  to  whether 
the  liquor  was  intoxicating  was  submitted, 
but  the  issue  was  further  submitted  as  to 
whether  defendant  believed  it  to  be  intoxi- 
cating. The  Jury  on  a  fair  submission  have 
found  adversely  to  appellant,  aud  there  is  no 
reason  why  we  should  interfere. 

The  judgment  of  the  court  below  is  in  all 
things  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  I  adopt  the 
following  brief  and  argument  of  appellant 
as  my  dissenting  opinion:  "There  are  a  num- 
ber of  matters  complained  of  In  the  record 
which  I  think  are  sufficiently  meritorious  to 
require  a  reversal  of  the  Judgment  The 
court  erred  In  holding  that  the  manner  of  the 
state's  attorney  examining  Its  witness  W.  G. 
Cobble  was  without  error,  for  the  reason: 
(1)  The  state  cannot  impeach  Its  own  witness 
when  the  witness  merely  fails  to  make  a 
case  or  gives  negative  testimony  injurious 
to  the  state's  case;  <2)  it  is  Improper  to 
hold  up  a  paper  and  pretend  to  read  from 
it  as  the  testimony  of  the  witness  on  a  form- 
er occasion  and  lay  the  predicate  to  im- 
peach him  without  first  submitting  such  pa|KT 
or  document  to  the  witness;    aud  (3)  It  is 
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not  a  proper  practice  to  make  InsintiationB 
before  the  Jury  by  tbe  pretense  of  a  predicate 
to  impeach,  and  thereby  leave  the  impression 
on  the  jury  that  tbe  witness'  original  testi- 
mony made  out  a  straight  case,  and  that  for 
some  reason  unknown  to  the  prosecution  he 
has  changed  his  testimony.  This  is  not  proper, 
and  Should  constitute  reversible  error.  Tbe 
statute  authorizes  this  to  be  done  when  the 
witness  states  facts  Injurious  to  his  cause, 
and  does  not  give  this  right  on  a  mere  pretext, 
and  I  think  the  bill  shows  it  was  a  mere 
pretext.  Take  it  that  such  procedure  was 
in  good  faith,  then  it  was  not  just  to  the  de- 
fendant, and,  quoting  the  words  of  the  court 
in  Greenough  v.  Eccles,  6  C.  B.  (N.  S.)  786: 
The  Legislature  could  never  have  Intended 
to  introduce  tbe  unsworn  statements  of  a 
witness  as  evidence  in  favor  of  a  party  who 
calls  him,  which  with  tbe  jury  they  inevitably 
would  be,  merely  on  the  ground  tliat  tbe 
witness,  without  any  sinister  motive  or  UI 
feeling,  honestly  gives  a  different  account  of 
the  matter  in  tbe  witness  box  from  what  tie 
had  given  on  a  former  occasion,  without  fraud 
on  the  party  who  calls  him.  It  would  be 
unjust  to  the  party,  and  unfair  to  tlie  witness, 
to  allow  it'  In  a  local  option  case  this  court 
without  any  dissent  held  that  such  a  procedure 
was  illegal.  Largin  v.  State,  37  Tex.  Cr.  R. 
574,  40  S.  W.  280.  There  it  was  said  it  was 
hearsay  that  the  witness  simply  gave  negative 
testimony  when  be  denied  paying  25  cents  for 
beer  be  got  from  the  defendant,  and  that  it 
could  not  help  the  state's  case  to  impeach  Its 
own  witness.  But  the  court  may  say,  as  it 
did  in  tbe  opinion  afBrming  this  case,  that  the 
answer  'was  not  particularly  harmful,'  because 
the  witness  answered  in  tbe  negative;  but 
this  court  ought  not  to  say  that  such  conduct 
by  the  state's  officers  was  not  harmful.  He 
led  the  jury  to  believe  that  he  had  the  state- 
ment of  the  witness  before  him  and  was 
reading  from  it,  and  that  this  witness  had  at 
one  time  made  out  a  case.  I  say,  in  the 
language  of  the  court  In  Greenough  v.  Eccles, 
supra,  that  it  meant  'to  Introduce  the  unsworn 
statements  of  a  witness  as  evidence  In  favor 
of  the  party  who  calls  him,  which  with  the 
jury  they  inevitably  would  be.'  It  was  getting 
this  matter  before  tbe  jury  with  no  Intention 
to  prove  it  by  legal  evidence.  I  call  attention 
to  bill  of  exception  No.  7,  which  complains 
of  this  matter.  The  court  there  certified  that 
the  witness  said,  'I  don't  remember  of  telling 
you  that,  for  I  don't  remember  of  seeing  him,' 
Instead  of  saying  that  he  saw  liim  in  there 
waiting  on  customers.  As  a  commons-sense 
proposition  it  seems  that  the  jury  would  in- 
evitably suppose  from  tbe  action  of  tbe 
county  attorney  that  the  facts  he  stated  in 
bis  question  were  the  real  facts,  and  that  the 
witness  had  been  induced  to  change  bis  tes- 
timony. Bennett  v.  State,  24  Tex.  App.  73, 
5  S.  W.  627,  6  Am.  St  Rep.  875;  Gill  v. 
State.  86  Tex.  Cr.  R.  589,  38  S.  W.  190; 
Bailey  v.  State,  87  Tex.  Cr.  R.  579,  40  S.  W. 
281;    Largin  t.  State,  37  Tex.  Cr.  R.  574, 


40  S.  W.  280;  Erwin  v.  State,  32  Tex.  Cr.  R. 
519,  24  S.  W.  904 ;  Dunagaln  v.  State,  38  Tex. 
Cr.  R.  614,  44  S.  W.  148;  Gibson  T.  SUte 
(Tex.  Cr.  App.)  29  S.  W.  471. 

"On  the  second  proposition  It  is  illegal  and 
unfair  to  the  witness  (the  defendant)  and  the 
jury  to  pretend  to  be  reading  from  a  document 
and  not  let  tbe  witness  see  it,  or  the  jury  cmt 
the  defendant  know  Its  contents.  In  Grosse  v. 
State,  11  Tex.  App.  375,  Judge  Hurt  said  that 
it  was  necessary  to  show  the  witness  his 
signature  and  that  part  of  the  deposition  with 
which  It  was  sought  to  impeach  him.  That 
principle  was  also  strongly  laid  down  In  State 
T.  Steeves.  29  Or.  85,  43  Pac.  947.  I  also 
refer  to  Greenl.  Ev.  f  46,  and  to  pages 
117-119,  7  Bnc.  of  Bv. 

"On  the  third  proposition  I  am  clearly  of 
opinion  that  It  should  be  demanded  of  the 
state  that  the  prosecution  be  fair  and  open 
and  such  practice  as  this  be  condemned.  I 
think  the  record  bears  out  the  statement  that 
the  witness  never  made  tbe  statements,  and 
the  county  attorney  was  misleading  tbe  jury.. 
An  examination  of  bill  of  exceptions  Na  7 
will  show  that  counsel  made  this  statement 
as  a  part  of  their  objection:  "That  It  wa» 
the  Intention  of  the  county  attorney,  when 
asking  the  question,  to  make  a  mere  insinua- 
tion to  argue  as  evidence  before  the  jury,  with 
no  intention  to  get  on  the  stand  or  put  any 
witness  on  the  stand  to  impeach  him,  and 
such  actions  were  unfair  and  dishonest  botb 
as  to  tbe  witness  and  tbe  defendant.'  If  the 
attorney  could  have  shown  that  the  witness 
did  make  such  statement  to  him,  does  it  not 
seem  reasonable  that  he  would  have  taken  tbe 
stand  or  put  some  witness  on  tbe  stand  tO' 
prove  these  statements  after  he  had  been 
accused  in  open  court  of  being  unfair  and 
dishonest  In  asking  such  question,  and  after 
being  told  that  he  could  not  make  the  proof 
and  did  not  Intend  to  do  so  when  he  asked 
the  question?  The  record  does  not  show  that 
he  sought  to  prove  it  It  would  have  been 
more  just  to  make  such  proof  in  a  case  where 
it  could  be  made  than  to  bo  Introduce  unsworn 
hearsay  statements  by  questions,  as  it  might 
leave  the  Inipression  on  the  jury  that  the 
witness  perjured  himself  In  an  attempt  to- 
clear  the  defendant,  and  tliat  the  defendant 
caused  him  to  do  it  With  this  Impression 
left  on  the  jury,  a  very  convincing  argument 
can  be  made  that  the  state  has  a  hard  time 
punishing  such  experienced  violators  of  the 
law,  and  this  too  after  having  had  access  to- 
the  witnesses  from  the  filing  of  the  in- 
formation to  the  final  trial,  and  when  the 
witnesses  who  patronize  them  are  naturally  in 
sympathy  with  them. 

"2.  In  regard  to  the  cross-examination  of  the 
defendant  as  a  witness,  the  opinion  says:  'A. 
more  serious  question  arises  on  the  cross- 
examination  of  appellant.'  It  also  says:  'We 
have  had  mu<A  doubt  In  imssing  on  this 
question.'  Shall  the  reasonable  doubt  extend 
only  to  the  jury  in  weighing  tbe  facts,  or 
shall  it  extend  through  the  entire  case}    The 
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defendant  sbonid  have  the  benefit  ot  the  doubt 
as  to  whether  he  was  given  a  fair  trial.  I 
think  m7  Brethren  erred  In  holding  that  the 
defendant  conld  be  forced  to  tell  on  crosa- 
examlnatlon  about  the  seizure  of  goods  In 
bis  poeseaslon  six  weeks  after  this  alleged 
Bale,  for  the  following,  aa  a  few  of  the  rea- 
sons: (1)  A  witness  cannot  be  Impeached  with 
illegal  evidence;  (2)  other  offenses  not  In- 
Tolvlng  moral  turpitude  cannot  be  Introduced 
to  impeach ;  (3)  a  judgment  In  a  civil  case 
Is  not  binding,  and  cannot  be  Introduced  In 
a  criminal  case  to  prove  the  guilt  c£  the 
accused;  (4)  even  If  such  a  judgment  was 
admissible,  It  could  not  be  proven  by  parol; 
(5)  the  defendant  could  not  be  bound  by  such 
judgment,  because  he  was  not  a  party  to  it, 
not  being  present  and  not  agreeing  to  It,  and 
not  contesting  it;  (C)  the  judgment  was 
absolutely  void,  being  a  forfeiture  case  in 
favor  of  the  state  tried  before  the  Hon.  Geo. 
W.  King,  a  justice  of  the  peace ;  (7)  it  does  not 
impeach,  because  it  does  not  prove  or  disprove 
anything,  being  a  judgment  by  default,  and 
no  test  made  or  proof  tliat  the  liquor  was  In 
fact  Intoxicating;  (8)  It  was  hearsay,  and 
the  ex  parte  proceeding  of  a  justice  of  the 
peace;  (9)  even  if  It  should  have  proved  that 
the  liquors  seized  were  Intoxicating,  It  was  too 
remote  in  time  to  be  introduced  against  the 
defendant,  being  six  weeks  after  tlie  alleged 
offense. 

"In  order  to  discuss  the  propositions  above 
named,  I  will  quote  the  testimony  of  the  de- 
fendant with  reference  to  k«>epiug  intoxicating 
liquors,  and,  in  this  connection,  will  call  atten- 
tion to  the  testimony  of  tmth  the  state'*  wit- 
nesses. Cobble  testifled  that  he  bought  *waka- 
sha'  from  Smith,  and  Thompson  says  be 
bought  'frosty,'  and  that  it  was  labeled  'frosty' 
on  the  bottle.  The  defendant  says  he  purchas- 
ed these  goods  from  the  Dallas  Brewery,  and 
that  they  guaranteed  it  to  be  nonlntoxicating, 
and  that  he  bad  drank  It,  and  did  not  think  it 
was  Intoxicating,  and  that,  if  it  was  intoxicat- 
ing, he  did  uot  know  it.  He  says  he  never  had 
beer  or  anything  intoxicating  in  the  house. 
Now  on  this  testimony  the  majority  holds  that 
It  would  be  admissible  to  impeach  the  defend- 
ant as  a  witness.  In  the  first  place,  this  is  ille- 
gitimate testimony,  and  cannot  be  introduced 
to  Impeach  a  defendant  or  any  other  witness, 
and  at  the  same  time  the  principle  that  a 
wide  latitude  is  sometimes  permissible  in 
Impeaching  a  witness  even  though  it  be  a  de- 
fendant In  Morales  v.  State,  36  Tex.  Cr.  R. 
234,  36  a  W.  435.  846,  and  Parker  v.  State 
(Tex.  Cr.  App.)  57  a  W.  668,  the  court  held 
that  the  defendant  could  not  be  Impeached  by 
statements  he  bad  made  while  under  arrest 
wltboot  proper  warning,  and  gave  as  the  rea- 
son tberefor  that  It  was  illegal  testimony,  in 
that  it  was  indirectly  getting  before  a  jury  a 
confession  that  failed  to  meet  the  require- 
ments of  the  statute.  In  Merritt  v.  State,  39 
T«t.  Cr.  R.  70,  45  8.  W.  21,  the  court  held  the 
wife  could  not  be  impeached  by  matters  not 
bronglit  out  on  direct  examination,  because 


It  was  illegal  testimony.  The  best  test  la,  it 
seems  to  me,  as  to  whether  or  not  the  testi- 
mony could  be  offered  orig/sally.  The  same 
proposition  was  held  In  a  murder  case.  Price 
y.  State  (Tex.  Cr.  App.)  43  S.  W.  96;  Drake 
y.  State,  29  Tex.  App.  205,  15  S.  W.  725. 
It  was,  in  effect,  introducing  evidence  of  other 
offenses,  and  this  court  has  held  that  a  local 
option  violation  does  not  Involve  moral  turpi- 
tude (Stewart  v.  State  [Tex.  Cr.  App.]  38  S. 
W.  1144,  and  cases  there  cited),  by  the  same 
process  of  reasoning  that  he  could  be  im- 
peached because  he  may  have  said  he  never 
kept  Intoxicating  liquors.  Taking  It  on  the 
basis  that  this  proof  really  showed  that  he  did 
have  intoxicating  liquors,  let  us  see  where  It 
would  lead  us.  Say  that  the  witness  Cobble 
had  testified  that  defendant  sold  him  whisky 
and  defendant  denied;  also  suppose,  in  that 
connection,  that  defendant  had  theretofore 
been  convicted  of  selling  this  same  witness 
whisky;  then,  because  the  defendant  denied 
the  sale,  could  he  be  made  to  admit  that  he 
had  theretofore  been  convicted  of  selling  to 
the  witness  for  the  purpose  of  impeaching 
and  showing  that  he  probably  did?  If  the 
state  has  a  case,  why  not  try  such  case  on 
the  evidence  instead  of  prejudicing  the  jury 
by  outside  matters  on  the  mere  pretext  that 
It  Impeaches?  If  they  cannot  convict  on  the 
testimony  and  the  facts  which  really  occur- 
red, ought  not  the  defendant  to  go  free  rath- 
er than  be  convicted  on  a  matter  that  he  tiad 
no  control  over  and  nothing  to  do  with  the 
case  on  trial?  Now  to  hold  tliat  this  evidence 
was  admissible,  the  court  must  hold  that  a 
civil  judgment  can  be  Introduced  In  a  crim- 
inal case ;  that  sncb  judgment  can  be  proved 
by  parol  testimony;  that  it  is  admissible 
when  the  party  against  whom  It  was  Intro- 
duced had  nothing  to  do  with  It,  and  did  not 
contest  It;  and  also  that  a  void  judgment  Is 
admissible.  There  is  no  question  but  that  it 
is  a  civil  suit,  made  so  by  statute.  The  de- 
fendant had  no  pait  in  the  rendering  of  it  be- 
cause It  was  taken  by  default.  Busby  v. 
State'  (Tex.  C^r.  App.)  108  S.  W.  638.  He 
gives  a  reasonable  explanation  for  not  con- 
testing the  case;  and  besides  a  man  does  not 
have  to  fight  a  suit  that  is  filed  against  him. 
He  says  that  he  advised  with  his  attorney, 
and  the  attorney  told  him  not  to  fight  it,  be- 
cause it  would  cost  more  than  the  seized 
goods  were  worth,  that  he  would  have  to  take 
a  jury,  and  that  would  cost  him  $3,  for  the 
Justice  of  the  peace  would  condemn  soda  pop. 
The  seized  goods  were  not  valuable,  costing 
leas  than  10  cents  per  bottle,  and  there  were 
only  24  bottles  of  it,  for  they  left  all  bottles 
from  which  the  labels  had  not  washed  off. 
These  facts  are  not  disputed.  It  cannot  be 
said  that  he  admits  the  intoxicating  qualltj- 
when  he  paid  the  costs,  but  It  must  be  remem- 
bered that  a  judgment  had  been  rendered 
against  him,  justly  or  unjustly  it  matters 
not,  and  he  was  bound  to  i>ay  the  costs  if  he 
had  anything  subject  to  execution.  This  rea- 
soning is  on  the  basis  that  it  was  a  real  judg- 
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meat,  wbicb  I  deny.  Any  ex  parte  statement 
l8  as  legal  and  binding  as  the  act  of  the  jus- 
tlce  of  the  peace,  Qeo.  W.  King,  who,  in  this 
Instance,  has  assnmed  the  function  of  the  dis- 
trict Judge.  His  act  rendering  the  Judgment 
was  absolutely  void  and  not  binding  or  admis- 
sible for  any  purposed  because  such  was  a 
forfeiture  case,  and  the  district  court  alone 
has  jurisdiction  of  such  matters.  Myers  t. 
State*  106  8.  W.  48,  19  Tex.  Ct  Rep.  800; 
article  5,  i  8,  of  the  Constitution;  and  every 
case  In  which  any  appellate  coiitt  has  had  the 
matter  before  it.  This  court,  In  Myers  v.  State* 
106  S.  W.  392,  in  a  measure  overruled  the 
Parish  Case  (Tex.  Cr.  App.)  89  S.  W.  830, 
Harris  v.  State  (Tex.  Cr.  App.)  97  S.  W.  704, 
and  numerous  others  providing  that  other  of- 
fenses can  be  introduced,  or  the  fact  of  liquor 
In  def^idant's  possession  at  or  near  the  time. 
But  at  the  same  time  the  court  says  It  must 
not  be  too  remote.  In'  the  Myers  Case  (just 
decided)  108  S.  W.  392,  the  seizure  complained 
of,  as  In  this  case,  took  place  six  weeks  after 
the  alleged  sale,  and  the  court  said  it  was  not 
admissible.  In  this  case  the  seizure  was  also 
six  weeks  after  the  alleged  sale,  and  so  there 
can  be  no  controversy  about  it  being  admis- 
sible in  point  of  time." 

There  are  other  matters  which  I  intrad  dis- 
cussing, but  the  foregoing  reasons  are  sn£S- 
dent  I,  therefore,  file  my  dissent  to  the 
opinion  of  the  majority  of  the  court 


PRATT  V.  STATa 

(0>art  of  Criminal  Apoeals  of  Texas.     March 
20,  190&) 

1.  Homicide  —  Evidencb  —  ADMissiBrLirr  — 
Pbevious  Quabbels. 

Where  on  a  trial  for  murder  the  case  is 
one  of  circumstantial  evidence,  and  particularly 
where  defendant  relies  on  threats  and  oelf-de- 
fense,  the  state  may  inquire  into  former  difficul- 
ties to  ascertain  tbe  relations  of  the  parties,  and 
to  throw  light  on  the  question  as  to  who  would 
probably  be  the  aggressor  In  any  difiBcuIty  be- 
tween them. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  398.] 

2.  CannNAi,    Law— EviDEifOB— Szi,f-Sebviito 
Dkculbations. 

Code  Or.  Proc.  1895,  art.  791,  provides 
that,  where  part  of  an  act,  declaration,  or  con- 
versation is  given  In  evidence  by  one  party,  the 
whole  of  the  same  subject  may  be  inquired  into, 
and  that,_  where  a  detailed  act,  declaration,  or 
conversation  is  given  in  evidence,  any  other  act, 
declaration,  or  writing  necess.iry  to  make  it  ful- 
ly understood  may  also  be  given  in  evidence.  On 
a  trial  for  murder  a  witness  for  the  state  testi- 
fied that  on  going  to  tbe  place  of  killing  he  met 
defendant,  who  said  that  witness  wonid  find  de- 
cedent dead,  and  that  defendant  had  shot  him. 
On  cross-examination  witness  testified  that  at 
that  time  defendant  did  not  go  into  a  detailed 
statement,  that  in  a  few  minutes  he  started  for 
another  town,  and  that  witness  overtook  him  in 
about  two  or  three  miles,  and  that  defendant  I 
then  stated  how  the  killing  occurred.  Witness 
was  then  aslsed  to  state  what  defendant  had 
said  In  explanation  of  the  killing  and  how  it  oc- 
curred, to  which  objection  was  sustained.  Held,  '■ 
that  the  evidence  ought  to  have  been  admitted, 
thmigh  defendant  had  the  benefit  of  the  excluded  i 


evidence  by  becoming  a  witness  and  testifying 
substantially  as  witness  would  have  done. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  3146-3148.] 

S.  Saiis— Evidence  of  Witness  on  Fobmbb 

Tbiai.. 

The  testimony  of  a  witness  on  a  former 
trial,  whom  defendant  had  the  opportunity  to 
cross-examine,  and  who  has  since  died,  may  be 
reproduced  on  proper  predicate  laid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Olminal  Law,  |  1232.] 

4.  Sake;  ^ 

Under  the  rule  tliat  the  testimony  of  a  wit- 
ness on  a  former  trial,  whom  defendant  had  tbe 
opportunity  to  cross-examine,  and  who  has  since 
died,  may  be  reproduced  on  proper  predicate 
laid,  it  is  immaterial  whether  it  was  introduced 
on  direct  examination  or  cross-examination,  and,  ' 
unless  the  testimony  itself  was  subject  to  ob- 
jection, it  makes  no  difference  by  whom  or  under 
whose  examination  it  was  elicited. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1232.] 

5.  Same. 

Where  it  is  sought  to  reproduce  the  testi- 
mony of  a  witness  on  a  former  trial,  whom  de- 
fendant had  the  opportunity  to  cross-examine, 
and  who  has  since  died,  it  is  not  important  that 
the  testimony  was  given  orally  on  the  former 
trial,  or  that  such  reproduction  should  be  confin- 
ed to  testimony  given  on  the  examining  trial  and 
by  deposition,  or  that  the  same  was  not  ^educed 
to  writing  as  on  examining  trials. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ||  1231-1235.] 

6.  Homicide  —  Evidence  —  Admissibiutt  — 
Decedent's  Intent. 

On  a  trial  for  murder,  evidence  that  dece- 
dent had  gone  to  the  store  where  defendant  was 
for  an  entirely  innocent  purpose  was  inadmis- 
sible, where  such  purpose  was  unknown  to  de- 
fendant, and  decedent  had  theretofore  said  that 
he  was  coming  to  the  store  and  break  his  neck 
with  a  dnb. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26.  Homicide,  {{  417-^0.] 

7.  Witnesses  —  iMPEACHMBare  —  Evidence  o» 
Reputation  of  Impeaching  Witnesses. 

Elvidence  as  to  the  good  reputation  of  wit- 
nesses introduced  for  purposes  of  impeachment 
and  whose  testimony  was  not  put  in  issue  or 
impeached,  or  their  reputation  attacked,  was  in- 
competent. 

|Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  If  1114,  1115.] 

8.  Homicide— Instbuctions. 

Requested  charges  on  a  trial  for  murder 
which  were  prefaced  by  defendant's  theory  of 
tbe  case,  and  seemed  to  assume  that  defendant's 
fear  arose  from  the  belief  of  the  superior 
strength,  power,  and  youth  of  decedent  as  com- 
pared with  the  feebleness  of  defendant,  and 
therefore  that  decedent  could  kill  him  without 
a  weapon,  were,  to  some  extent  objectionable. 

[Ed.  Note. — For  cases  in  point  see  (Dent  Dig. 
vol.  26,  Homicide,  §§  614-632.] 

9.  Cbiminal  Law— Tbial— Instbuctions. 

On  a  trial  for  murder,  the  court  properly 
charged  that,  where  the  admissions  or  confes- 
sions of  a  party  are  introduced  by  the  state, 
the  whole  of  the  admissions  or  confessions  are 
to  be  taken  together,  and  the  state  is  bound  by 
them,  unless  they  are  shown  to  be  untrue,  and 
that  such  admissions  or  confesssions  are  to  be 
taken  into  consideration  as  evidence  in  connec- 
tion with  the  other  facts  and  circumstances. 

[Bid.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  14.  Criminal  Law,  §§  1864-1871.] 

Brooks,  J.,  dissenting:  in  part 
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Appeal  from  District  Oonrt,  Hopkins  Coun- 
ty;  B.  I*  Porter,  Judge. 

W.  B.  Pratt  was  convicted  of  murder  in 
the  aecond  degree,  and  he  appeals.  Reversed 
and  remanded. 

Templeton,  Crosby  &  Dinsmore,  Stillwell  H. 
Russell,  Newman  Phillips,  L.  L.  Wood,  and 
Patteson  &  Sharp,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  is  the  second  appeal 
of  this  case.  The  former  appeal  is  reported 
in  96  a  W.  &  On  the  last  trial  appellant  was 
again  convicted  of  murder  in  the  second  de- 
gree, and  his  pimishment  assessed  at  confine- 
ment In  the  penitentiary  for  a  term  of  five 
years. 

Appellant  complains  of  the  action  of  the 
court  in  overruling  the  motion  for  a  new 
trial,  because  of  the  admission  of  the  tes- 
timony of  certain  witnesses  as  to  the  par- 
ticulars of  the  difficulty  which  occurred  be- 
tween the  deceased  and  the  defendant  on 
Saturday  evening  prior  to  the  homicide  om 
the  following  Monday.  The  case  is  one  of 
circumstantial  evidence.  In  such  case,  and 
particularly  where  a  defendant  relies  upon 
threats  and  self-defense,  the  state  has,  we 
tlilnk,  the  right  to  inquire  into  former  diffi- 
culties, the  surroundings  and  environments 
of  the  parties,  with  a  view  of  showing  the 
animus  of  the  accused,  to  ascertain  their  re- 
lations, and  to  throw  light  upon  the  question 
as  to  who  would  probably  be  the  aggressor 
In  any  difficulty  between  them.  Where  there 
are  no  eyewitnesses  to  the  killing  great  lati- 
tude must  be  and  Is  always  allowed  in  the  In- 
troduction of  testimony,  and  the  state  should 
be  permitted  to  explore  every  legitimate  field 
of  inquiry  that  might  throw  light  on  the  mat- 
ter, and  develop  the  relations  existing  be- 
tween the  parties.  To  adopt  any  other  rule 
would  tend  to  obscure  the  issue  in  such  case, 
and  frequently  render  it  impossible  to  arrive 
at  the  truth,  and  prevent  the  punishment  of 
the  guilty.  Nor  is  It  believed  that  the  adop- 
tion of  such  a  rule  could  or  would  have  the 
elFect  to  unduly  prejudice  the  rights  of  the 
defendant.  The  case  cited  by  appellant  to 
sustain  the  proposition  herein  insisted  on 
(HoUey  v.  State,  39  Tex.  Or,  E.  801,  46  S.  W. 
39)  Is  not  wholly  in  point  That  rase  was 
revived  on  the  ground  that  the  threat  prov- 
en was  too  general,  and  there  was  nothing  in 
tbe  language  that  indicated  that  it  was  di- 
rected towards  the  defendant,  and  upon  the 
failure  of  the  court  to  permit  Mrs.  Holiey  to 
testify  that  the  deceased  frequently  upbraid- 
ed her,  and  expressed  ill  will  and  hatred  to- 
wards defendant.  There  is,  we  think,  nothing 
in  the  decision  of  that  case  which  restricts 
the  right  of  the  state  to  prove  facts  showing 
malice,  and  as  illustrating  the  relation  of  tbe 
parties  and  their  previous  difficulties. 

By  the  second  assignment  of  error  appel- 
lant complains  that  the  court  erred  In  not  per- 
i^ttlng  him  to  prove  by  the  witness  Luther 


Mioore  what  appellant  said  to  him  as  to  the 
facts  of  the  killing  of  the  deceased.  This 
matter  arose  substantially  in  this  way:  On 
bis  direct  examination  Luther  Moore,  Intro- 
duced by  the  state,  testified:  "I  heard  tbe 
gun  flre  on  Monday  morning.  I  was  on  my 
gallery  t>'lng  my  shoes.  I  went  up  to  the 
store  with  Will  Pratt,  and  met  the  defendant, 
who  was  going  east,  and  he  remarked  to  us : 
'You  will  find  Llde  around  there  very  damned 
dead.  I  shot  him,  and  I  guess  he  is  dead.' " 
Upon  cross-examination  the  witness,  among 
other  things,  testified:  "That  when  he  met  de- 
fendant he  was  going  towards  the  store  and 
tbe  defendant  was  going  east  toward  his  son's 
house.  That  his  son  lived  about  300  yards  east 
of  tbe  store,  and  to  go  to  Cooper  one  would 
have  to  go  west  from  the  store,  and  at  tbe 
time  defendant  made  the  remark  there  that 
we  would  find  Lide  very  damned  dead  around 
there,  and  that  be  bad  shot  him,  defendant 
was  then  riding,  and  I  don't  remember  wheth- 
er he  stopped  or  not.  If  be  did,  be  Just  stopped 
a  minute;  but  he  did  not  stop  and  stand  and 
talk  any  length  of  time.  He  made  the  remark 
and  went  on.  At  that  time  defendant  did  not 
go  Into  a  detailed  statement  as  to  how  the  dif- 
ficulty occurred,  or  make  any  explanation.  In 
a  few  minutes  he  came  on  back  by  tbe  store 
and  said  something  to  me  about  going  to 
Cooper  with  him.  That  he  wished  somebody 
would  go  with  blm  to  Cooper  and  bring  bis 
mare  back.  He  then  went  on  in  the  direction 
of  Cooper,  and  after  he  left  for  Cooper  I 
started  to  go,  and  overtook  blm  in  about  two 
or  three  miles  from  defendant's  home,  and 
when  I  caught  np  with  him,  and  after  I  over- 
took him,  I  heard  him  in  a  conversation  with 
Oscar  Anderson  and  Carter  Anderson  and 
myself  tell  about  bow  tbe  killing  occurred. 
In  this  conversation  he,  in  the  presence  of  all 
of  us,  explained  how  the  killing  of  Llde  oc- 
curred." Appellant  then  asked  the  witness 
to  tell  tbe  Jury  what  appellant  said  In  this 
conversation  in  explanation  of  said  killing, 
and  bow  tbe  same  occurred.  Counsel  for  the 
state  objected  to  tbe  inquiry,  and  the  evidence 
sought  to  be  elicited  thereby  on  the  ground 
that  such  statem«it  and  declarations  were 
hearsay,  immaterial,  and  Irrelevant,  which 
objections  were  by  tbe  court  sustained,  and 
tbe  proffered  testimony  excluded.  The  bill 
of  exceptions  evidences  that,  if  permitted,  the 
witness  wonld  have  testified  as  follows: 
"Defendant,  in  said  conversation,  had,  in  the 
presence  of  me  and  Oscar  and  Carter  Ander- 
son on  the  road  to  Cooper,  stated  that  on  Sun- 
day evening  prior  to  the  killing  on  Monday 
morning  at  John  Pratt's  house  the  deceased 
told  him  that  he  was  coming  over  to  the  store 
tbe  next  morning,  and  take  a  Stick  or  club 
and  break  bis  damned  old  neck,  and  that  oa 
Monday  morning  he  (defendant)  went  over  to: 
the  store  to  get  some  ice,  and  that  be  opened 
the  door  so  as  to  let  in  light  sufficient  to  see' 
how  to  get  the  ice  out  of  tbe  Icehouse,  and 
that  when  he  opened  tbe  door  he  saw  the  de- 
ceased, Llde,  standing  on  John  Pratt's  north 
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porch,  facing  the  store,  and  that  Lide  Imme- 
diately started  towards  him,  and  that  when 
be  saw  him  coming  he  went  to  the  gan  case 
and  got  his  gun  and  set  It  down  by  the  side 
of  the  door  and  looked  and  saw  Ltde  was  still 
coming;  that  he  came  right  on  In  that  direc- 
tion and  never  stopped,  and  that  when  he  got 
within  about  30  yards  of  him  defendant  ask- 
ed him  if  he  was  coming  for  peace  or  for  war, 
and  be  refused  to  make  any  reply  to  him; 
that  the  deceased  was  looking  right  in  bis 
face,  but  never  said  a  word;  that  be  then 
picked  his  gtm  up,  and,  pointing  it  towards 
the  deceased,  called  to  him  two  or  three  times 
to  halt,  and  he  refused  to  do  so,  but  come 
right  on,  looking  defendant  right  in  the  face, 
looking  angry,  and  came  toward  bim  like  an 
old  mad  bull;  that  when  he  got  within  about 
12  or  15  feet  of  defendant  that  he  shot  and 
killed  him ;  that  bis  gun  was  loaded  with  7\^ 
chilled  shot;  that  he  hated  it,  and  that  he 
did  It  to  save  hiB  own  life;  that  Lide  was  a 
very  dangerous  man,  and  if  be  bad  waited  un- 
til be  got  in  reach  of  blm,  owing  to  bis  (de- 
fendant's) physical  condition,  that  be  would 
not  have  had  any  show  in  a  contest  with  de- 
ceased." This  testimony  was  admissible,  and 
the  court  erred  in  excluding  It.  White's  Ann. 
Code  Or.  Proc.  art  791,  is  as  follows:  "When 
part  of  an  act,  declaration  or  conversation 
or  writing  is  given  in  evidence  by  one  party, 
the  whole  on  the  same  subject  may  be  inquir- 
ed into  by  the  other,  as  when  a  letter  Is  read 
all  other  letters  on  the  same  subject  between 
the  same  parties  may  be  given.  And  when  a 
detailed  act,  declaration,  conversation  or  writ- 
ing is  given  In  evidence,  any  other  act,  decla- 
ration or  writing  which  Is  necessary  to  make 
It  fully  understood  or  to  explain  the  same 
may  also  be  given  in  evidoice."  This  precise 
question  was  raised,  discussed,  and  settled 
in  the  case  of  Greene  v.  State,  17  T^  App. 
395.  In  this  case,  after  quoting  the  al>ove 
article.  Judge  Wlllson  says:  "This  article  ex- 
pands the  common-law  rule  with  reference  to 
BwA  evidence.  At  common  law,  when  a  con- 
fession or  admission  Is  introduced  in  evidence 
against  a  party,  such  party  is  entitled  to 
prove  the  whole  of  what  he  said  on  the  sul>- 
ject  at  the  time  of  making  such  confession 
or  admission.  1  Greenleaf.  Ev.  S§  201-218; 
Wharton,  Criminal  Ev.  S  688.  But  the  above- 
quoted  article  does  not  restrict  the  explana- 
tory act,  declaration,  conversation,  or  writing 
to  the  time  when  the  act,  declaration,  Mal- 
versation, or  writing  sought  to  be  explained 
occurred,  but  extends  the  rule  so  as  to  ren- 
der such  acts  or  statements  admissible.  If  nec- 
essary to  a  full  understanding,  or  to  explain 
the  acts  or  statements  introduced  in  evidence 
by  the  adverse  party,  although  the  same  may 
have  transpired  at  a  different  time,  and  at 
a  time  so  remote  even  as  to  not  be  admissible 
as  res  gestse."  After  referring  to  the  case  of 
Shrlvers  v.  State,  7  Tex.  App.  450,  which  seem- 
ed to  have  Ignored  the  provisions  of  the  at>ove- 
quoted  article,  the  <9lnion  then  proceeds: 
"But  in  a  case  like  this,  where  the  statements 


offered  are  offered  only  In  explanation  of  de- 
fendant's statements  introduced  in  evidoice 
against  him  by  the  state,  we  can  find  no  war- 
rant in  the  statute  for  thus  limiting  their 
admissibility.  We  are  of  opinion  that  un- 
der this  article  the  statement  of  tiie  defend- 
ant made  before  the  Inquest,  if  it  be  necessa- 
ry to  make  his  confession  fully  nnderstood,  or 
to  explain  the  same,  was  admissible."  This 
case  has  been  frequently  followed  by  this 
court,  and  the  principle  there  stated  Is  Illus- 
trated in  the  facts  of  many  cases.  See  Har- 
rison V.  State,  20  Tex.  App.  387,  54  Am.  Rep. 
529,  Raluey  v.  State,  20  Tex.  App.  455,  Gai- 
ther  V.  State,  21  Tex.  App.  528,  1  S.  W.  450, 
and  Bonnard  v.  State^  25  Tex.  App.  173.  7  S. 
W.  862,  8  Am.  St  Rep.  431,  in  which  the  case 
of  Greene  v.  State  Is,  in  express  terms,  cited 
and  approved.  It  has,  however,  been  held 
that  declarations  and  statements  are  not  ad- 
missible in  evidence  to  explain  previous  state- 
ments and  declarations,  when  such  previous 
declarations  and  statements  are  full  and  com- 
plete, and  there  is  nothing  left  In  doubt  con- 
cerning them.  Craig  v.  State^  30  Tex.  App, 
619,  18  S.  W.  297. 

The  true  criterion  and  test  for  determining 
the  admissibility  of  such  statements  is,  are 
they  necessary  to  make  any  other  act  or  dec- 
laration of  a  defendant,  which  has  been  prov- 
ed by  the  prosecution,  fully  understood,  or  do 
they  explain  same?  Wood  v.  State,  28  Tex. 
App.  61.  12  S.  W.  405.  We  think  this  is  the 
true  criterion,  and  the  true  test,  and  that 
measured  by  this  test  as  applied  to  this  case, 
the  proposed  testimony  was  admissible.  The 
declarations  and  statements  of  appellant  of- 
fered in  evidence  by  the  state  went  to  the  ex- 
tent only  that  they  would  find  Lide  dead,  and 
that  he  had  shot  him.  In  this  testimony  so 
introduced  by  the  state  there  was  an  unequiv- 
ocal admission  that  he  had  killed  Lide,  with- 
out explanation  or  undertaking  to  account  for 
the  circumstances  under  which  the  killing  was 
done.  In  the  conversation  and  statement 
sought  to  be  proved  appellant  undertook  to 
give,  and  did  give,  the  explanation,  reasons, 
grounds,  and  circumstances  of  the  killing. 
This  testimony  was  explanatory  of  the  kill- 
ing, and  contained  appellant's  justification  for 
the  homicide.  It  Is,  however,  insisted  with 
much  force,  and  not  without  some  plausibil- 
ity, that  the  Greene  Case  and  others  cited 
arose  and  were  decided  before  this  statute 
was  enacted  permitting  defendants  to  testify 
in  their  own  behalf,  and  that  the  rule  adopted 
In  the  above  cases  should  not  now  be  follow- 
ed; for  the  reason  that,  as  applied  to  the 
facts  of  this  case,  the  defendant  has  had  the 
benefit  of  the  excluded  testimony  in  that  be 
became  a  witness  in  his  own  behalf,  and  on 
the  trial  testified  to  substantially  the  facts 
sought  to  be  proved  as  hereinbefore  set  out 
The  fallacy  of  this  position,  however,  con- 
sists, as  we  conceive,  In  this  fact:  The  state- 
had  put  in  evidence  the  declaration  of  the  ap- 
pellant that  be  bad  killed  the  deceased,  it 
atood  before  them  therefore,  not  only  as  an 
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admission  of  the  fact,  but  as  a  statement  and 
admisBlon  of  tbe  killing  without  any  Justifica- 
tion or  excuse  claimed  for  uavlnK  done  so. 
Notwithstanding  the  appellant  may  months 
afterwards,  on  t  Je  trial,  have  undertaken  and 
been  perm'Ued  In  his  testimony  to  state  the 
facts  of  the  homicide,  he  would  yet  be  denied 
the  benefit  of  an  explanation  made  about  the 
same  time  which,  in  fairness,  should  be  con- 
sidered along  with  his  admissions  of  the  act 
of  killing.  We  can  well  understand  how,  in 
the  absence  of  such  testimony  giving  the  dec- 
larations and  conversation  explaining  the 
killing  on  the  same  day  of  the  other  admis- 
sions, that  that  drcumstance  could  be  used 
against  him  before  the  Jury  with  telling  effect, 
and  it  could  and  doubtless  would  be  claimed 
that  his  subsequent  testimony,  given  months 
after,  was  so  wholly  inconsistent  with  the 
prior  declarations  that,  in  view  of  his  Interest 
in  escaping  punishment,  might  well  be  disbe- 
lieved by  the  Jury,  and  attributed  by  them  to 
the  dictates  of  self-interest,  and  possibly  lead 
to  the  belief  that  such  account  was  flctitiouB 
and  manufactured  for  the  occasion. 

It  is  claimed  again  by  counsel  for  appellant 
that  the  court  erred  in  permitting  the  state  to 
reproduce  the  testimony  of  Munce  Jeflter. 
This  witness  bad  testified  on  the  former  trial, 
and  since  said  trial  baa  died,  and  over  the  ob- 
jection of  defendant  the  state  waa  permitted, 
after  having  proven  the  correctness  of  same, 
to  reproduce  a  stenographic  report  of  his  tes- 
timony given  on  an  earlier  trial.  The  general 
proposition  herein  Involved  has  been  ruled  by 
this  court  adversely  to  the  contention  of  ap- 
pellant in  the  case  of  Hobbs  v.  State  (decided 

at  the  present  term)  111  S.  W.  ,  and  the 

rule  there  announced  is  that,  where  a  witness 
had  testified  on  a  former  trial,  and  where  the 
defendant  had  cross-examined  such  witness, 
or  had  the  opportunity  of  cross-examination, 
and  the  witness  had  subsequently  died  or  re- 
moved beyond  the  Jurisdiction  of  the  .court, 
bis  testimony  might  be  reproduced  after  a 
proper  predicate  had  been  laid.  However, 
counsel  presents  a  view  of  this  question 
which  has  not,  we  believe,  heretofore  arisen 
In  this  state,  or,  so  far  as  we  have  been  able 
to  ascertain,  elsewhere.  In  making  proof  of 
Jester's  testimony  on  the  former  trial  it 
seems  that  state's  counsel  undertook,  at  least 
to  the  extent  of  the  cross-examination  and  re- 
examination, to  Introduce,  and  did  Introduce, 
both  the  questions  propounded  to  and  the  an- 
swers given  by  this  witness.  Among  other 
things  it  was  contended  by  appellant  that  this 
should  not  have  been  permitted,  for  the  reason 
that,  In  respect  to  the  cross-examination,  his 
counsel  would  have  had  the  right  to  waive 
tbe  questions  asked  upon  the  former  trial, 
and  cannot  now  be  farced  over  their  objec- 
tions to  propound  tbe  same  questions,  or  to 
draw  out  or  introduce  before  the  Jury  the 
Mime  testimony  offered  upon  a  former  trial, 
and  that  a  great  many  of  said  questions  could 
not  be  propounded  by  state's  counsel  under 
tbe  rulea  of  law,  and  that  such  testimony 


would  be  inadmissible  upon  the  part  of  the 
state.  It  Is  the  claim  and  contention  of  appel- 
lant, In  substance,  that  to  permit  the  Introduc- 
tion of  the  record  of  the  cross-examination  of 
the  deceased  witness  by  the  state  was  in  ef- 
fect to  permit  the  state  to  cross-examine  its 
own  witness.  They  argue,  in  this  connection, 
that  if  the  witness  had  been  living,  and  the 
state  had  placed  him  on  the  witness  stand, 
and  asked  him  the  questions  found  in  the  rec- 
ord on  direct  examination,  and  the  witness 
had  given  the  exact  answers  found  in  the  rec- 
ord, and  the  defendant  had  then  declined  to 
cross-examine  him,  the  state's  counsel  would 
not  have  had  the  right  to  propound  to  the  wit- 
ness the  questions  found  in  the  record  on 
cross-examination,  and  elicit  the  answers 
found  therein.  We  have  not  found  any  au- 
thority discussing  this  question,  but  on  reason 
the  action  of  the  court.  It  seems  to  us,  was 
not  subject  to  Just  criticism  or  complaint  The 
policy  of  the  law  in  permitting  the  reproduc- 
tion of  the  testimony  of  the  witness  who  has 
died  is  somewhat  founded  on  necessity.  The 
rule  takes  no  notice  in  reproducing  such  testi- 
mony whether,  if  material,  it  was  Introduced 
on  direct  examination  or  crosB-examinatlon, 
and  we  think  that  in  this  case,  unless  the  tes- 
timony itself  was  subject  to  fair  and  Just  ob- 
jection. It  would  and  could  make  no  difference 
by  whom  or  imder  whose  direction  or  exami- 
nation the  testimony  was  elicited.  We  can 
conceive  easily  of  a  case  where  portions  of 
cross-examination  ought  not  to  be  reproduced. 
If,  for  Instance,  the  questions  were  such  as  to 
suggest  matters  Improper  to  be  inquired  into, 
and  all  of  a  character  and  a  nature  Ukely  to 
inflame  the  minds  and  passion  of  the  Jury,  it 
ought  not  to  be  permitted,  and  as  applied  to 
the  record  in  this  case  we  cannot  see  that 
the  court  was  In  error  In  permitting  any  por- 
tion of  the  testimony  objected  to.  The  rule 
that  where  a  witness  has  once  testified  in  a 
case,  and  the  defendant  has  had  the  oppor- 
tunity to  cross-examine  him,  and  such  witness 
has  died,  that  his  testimony  may  be  proven 
on  a  subsequent  trial  of  the  same  case,  has 
been  adopted,  affirmed,  and  followed,  among 
others,  in  the  following  cases:  Sullivan  v. 
State,  6  Tex.  App.  319,  32  Am.  Rep.  580 ;  Black 
.V.  State,  1  Tex.  App.  868;  Johnson  v.  State, 
1  Tex.  App.  333 ;  Cox  v.  State,  28  Tex.  App. 
92,  12  g.  W.  498 ;  Potta  v.  State,  26  Tex.  App. 
663,  14  S.  W.  456;  Avery  v.  State,  10  T«t. 
App.  199;  Bennett  v.  State,  32  Tex.  Cr.  R. 
216,  22  S.  W.  684;  Hamblln  v.  State,  34  Tex. 
Cr.  R.  368,  30  S.  W.  1075;  McGee  v.  State, 
31  Tex.  Or.  R.  71,  19  S.  W.  764;  and  Gil- 
breath  V.  State,  26  Tex.  App.  315,  9  S.  W.  618. 
Nor  do  we  think  important  that  the  testimony 
sought  to  be  reproduced  was  given  orally  up- 
on the  former  trial  of  the  case,  or  that  such 
reproduction  of  testimony  should  be  confined 
to  testimony  given  In  the  examining  trial,  and 
by  deposition,  or  that  same  was  not  reduced 
to  writing  as  In  cases  In  examining  trials.  In 
more  than  one  case  testimony  given  orally  oa 
the  trial  itself  baa  been  reproduced.    The  caM 
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of  Cox  V.  State,  28  Tex.  App.  92, 12  a  W.  493, 
1b  directly  In  point 

Again,  it  is  insisted  by  appellant  that  tbe 
conrt  erred  In  admitting  tbe  testimony  In 
respect  to  statements  made  by  Mrs.  WiUle 
Pratt,  the  wife  of  John  Pratt,  as  to  tbe  move- 
ments of  the  deceased  on  the  morning  of 
the  Ulllng.  The  matter  arose  in  this  way: 
Mr&  Pratt  bad  testified  on  examination  by 
appellant,  as  follows:  "I  heard  the  gun  fire 
that  killed  Mr.  Lide.  I  was  in  my  kitchen  at 
tbe  time  preparing  breakfast.  Just  a  short 
time  before  the  gun  fired  I  saw  Mr.  Lide 
at  my  kitchen  door.  He  had  nothing  at 
that  time.  He  had  Just  brought  a  bucket  of 
milk  and  set  it  on  tbe  table.  He  then  left 
and  went  out  of  my  sight.  Jim  Medlin  at 
that  time  had  not  got  up ;  was  asleep."  Med- 
lin, it  should  be  observed,  was  a  clerk  In  the 
store  belonging  to  appellant  On  cross-ex- 
amination Mrs.  Pratt  was  asked  many  ques- 
tions as  to  statements  claimed  to  have  been 
made  by  her  to  Taylor  and  Kesler,  and  in 
r^ly  thereto  on  cross-examination  testified 
that  Lide  (the  deceased)  did  not  on  the  morn- 
ing of  the  killing  at  her  house  ask  her  where 
Jim  Medlln  was,  that  Lide  did  not  say  to 
her  that  morning  that  Jim  Medlin  has  been 
up  pretty  early;  that  he  (Lide)  saw  the  store 
door  open;  that  she  did  not  so  tell  B.  B. 
Taylor  or  Norman  Kesler;  that  she  did  not 
state  to  B.  B.  Taylor  at  her  bouse  that  day 
that  Lide  had  asked  her  these  questions,  and 
that  she  did  not  tell  Taylor  and  Kesler  that 
Lide  said  Medlin  had  got  np  early;  that  he 
saw  the  store  door  open.  Taylor  and  Kesler 
were  produced  by  the  state  in  rebuttal,  and 
in  substance  testified  that  they  had  talked 
with  Mrs.  Pratt,  the  wife  of  John  Pratt,  at 
her  home  on  Monday  morning  after  the  kill- 
ing, and  that  she  stated  in  said  conversation 
that  Lide  had  gotten  up  that  morning  and 
bnllt  a  fire,  and  went  out  to  the  lot  and 
came  bac^  and  rebuilt  a  fire,  and  then  woke 
her  np,  and  she  asked  blm  where  Jim  was, 
and  that  Lide  replied  that  he  was  over  at 
the  store,  that  be  saw  the  door  open,  and 
that  Lide  went  oB,  and  al>out  the  time  she 
got  dressed  she  heard  a  gun  fire.  She  also 
said  in  the  same  conversation  that  she  never 
heard  Mr.  Lide  say  anything  against  the  ap.- 
pellant  in  her  life.  This  testimony  of  the 
witnesses  Taylor  and  Kesler  was  objected 
to  because  it  was  hearsay.  Immaterial,  ir- 
relevant, and  prejudicial  to  the  rights  of  the 
defendant,  and  because  it  was  an  effort  on 
tbe  part  of  the  state  to  show  the  undisclosed 
motive  of  deceased  in  going  to  the  scene  of 
the  killing,  and  that  it  was  an  effort  to  con- 
tradict Mrs.  Willie  Pratt  upon  a  material 
matter.  The  contention  stoutly  made  here  is 
that  the  object  and  effect  of  this  testimony 
was  that  it  tended  to  Influence  the  jury  to 
believe  that  the  deceased  saw  tbe  store  door 
open,  and  concluded  that  Jim  Medlin  (tbe 
clerk)  was  there,  and  that  he  went  over  to 
the  store  for  an  innocent  purpose,  not  know- 
ing or  thinking  that  appellant  was  over  there. 


An  examination  of  the  record  discloses  tbe 
fact  that  this  testimony  was  used  in  argu- 
ment for  this  purpose.  It  should  be  remem- 
bered that  appellant  had  testified  that  the 
deceased  had  said  to  him  the  evening  before 
that  he  was  coming  to  tbe  store  the  next 
morning  and  break  his  neck  with  a  dub. 
The  contention  Is  made  that  apiDellant  had  a 
right  to  believe  that.  If  be  saw  deceased 
coming,  his  purpose  in  so  doing  was  to  do 
him  violence,  and  that  tbe  effect  of  the  admis- 
sion of  this  testimony  proved,  or  that  it  tend- 
ed to  prove,  that  In  fact  the  deceased  bad 
gone  to  the  store  where  Medlin  was  for  en- 
tirely an  innocent  purpose,  of  which  appel- 
lant was  not  aware,  and  that  it  was  incom- 
petent in  this  manner  to  prove  such  facts  or 
such  innocent  purpose.  The  case  of  Adams 
V.  State,  44  Tex.  Or.  R.  64,  68  S.  W.  270,  as 
well  as  Johnson  v.  State,  22  Tex.  App.  224,  2 
S.  W.  609,  seem  to  sustain  this  contrition.  Id 
the  first-named  case  it  is  stated  that  tbe 
court  err@d  In  admitting  the  testimony  of  the 
witnesses  Lindley,  Vaughan,  and  Richardson, 
the  substance  of  which  was:  Tbe  deceased 
was  en  route  from  Lindley's  residence  to 
visit  his  father  some  miles  away  at  the  time 
of  the  encounter;  his  father  was  in  ill 
health;  and  that  deceased  had  no  house  of 
his  own.  These  facts,  however,  seem  to  have 
been  unknown  to  the  defendant  in  that  case. 
In  passing  on  the  admissibility  of  this  tes- 
timony In  the  case  of  Adams  v.  State,  the 
court  say:  "In  Johnson's  Case,  22  Tex. 
App.  224,  2  S.  W.  600,  it  was  said:  *It  is  a 
maxim  of  the  law  that  a  man  is  only  bound 
so  far  as  matters  reasonably  appear  to  him. 
He  cannot  be  bound  by  motives  locked  up  and 
hidden  in  the  breast  of  others.  Deceased's 
undisclosed  and  undiscovered  motive  in  going 
to  Caddo  Mills  was  not  a  material  issue,  and 
could  throw  no  light  whatever  upon  tbe  guilt 
or  innocence  of  tbe  defendant,  whose  motives 
alone  were  the  important  issues  to  be  tried.'  " 
Brumley  v.  State,  21  Tex.  App.  222,  17  S. 
W.  140,  S7  Am.  Rep.  612;  Ball  v.  State,  29 
Tex.  App.  107,  14  8.  W.  1012;  Fuller  v.  State, 
30  Tex.  App.  659,  17  S.  W.  1108;  Wooley  v. 
State,  64  a  W.  1064,  8  Tex.  Ct  Rep.  236; 
and  Adams  v.  State  (Tex.  Or.  App.)  64  S. 
W.  1055. 

Again,  appellant  complains  of  the  error  of 
the  conrt  in  admitting  testimony  of  various 
witnesses  as  to  the  good  reputation  of  Taylor 
and  Kesler,  t>oth  of  whom  had  been  intro- 
duced for  the  purpose  of  Impeaching  Mrs. 
Willie  Pratt,  and  both  of  whom  testified  to 
contradictory  statements  made  by  her.  The 
matter  arose  in  this  way:  Both  of  these  wit- 
nesses, B.  B.  Taylor  and  Norman  Kesler,  bad 
testified  to  conversations  with,  and  state- 
ments by,  Mrs.  Pratt  in  respect  to  matters 
occurring  at  the  time  of  the  killing  in  con- 
tradiction of  her  testimony  given  on  the 
trial.  With  a  view  of  supporting  the  testi- 
mony of  Mrs.  Pratt  counsel  for  appellant  had 
placed  on  the  witness  stand  White  and  oth- 
er witnesses,  all  of  whom  testified  to  tU> 
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general  repntatlon  of  Mrs.  Pratt  for  tmtb 
and  veracity,  and  that  It  was  good.  The 
state's  counsel  on  cross-examination  of  each 
of  said  witnesses  proposed  to  prove,  and  was 
by  the  conrt  permitted  to  prove  (m  cross-exam- 
ination, that  the  general  reputation  of  the 
witnesses  Taylor  and  Kesler  for  truth  and 
veracity  was  also  good.  This  testimony  was 
objected  to  becanse  Immaterial,  Irrelevant, 
and  prejudicial  to  the  rights  of  defendant 
In  the  case,  and  because  the  defendant  bad 
not  put  In  Issue  or  offered  any  testimony  Im- 
peaching the  testimony  of  either  of  said 
witnesses,'  and  because  the  witnesses  Taylor 
and  Kesler  had  not  testified  to  any  facts  in 
the  case,  and  bad  been  offered  by  the  state 
for  the  sole  purpose  of  contradicting  Mrs. 
Pratt,  and  because  the  reputation  of  the 
witnesses  Taylor  and  Kesler  had  not  been  at- 
tadced.  We  have  not  been  cited  to  any  an-* 
thorlty  on  this  question  either  by  coonsel  for 
appellant  or  for  the  state.  We  are  inclined 
to  believe,  bowever,  that  the  testimony  was 
not  admissible.  The  ruling  of  the  court  In 
the  case  of  Ja<±aon  v.  Martin  (Tex.  Civ.  App.) 
41  S.  W.  838,  by  fair  analogy,  would  seem 
to  exclude  such  testimony. 

Serious  complaint  Is  made  that  the  conrt 
erred  In  refusing  to  give  special  charges  Nos.  1 
and  3  requested  by  counsel  for  appellant  The 
requested  charges  were  objectionable  to  some 
extent  In  that  they  were  prefaced  by  appel- 
lant's theory  of  the  case,  and  seemed  to  as- 
sume that  defendant's  fear  arose  from  the 
belief  on  his  part  that  by  reason  of  the  su- 
perior strength,  power,  and  youth  of  the 
deceased  as  compared  with  tiie  feebleness 
and  lack  of  strength  on  the  part  of  Pratt, 
and  therefore  that  the  deceased  could  kill 
blm  without  a  weapon.  We  think  It  would 
have  been  wholly  Improper  for  the  court  to 
have  given  these  requested  charges.  The 
court's  general  charge,  while  not  quite  as  full 
In  some  respects  as  could  have  been,  seems, 
however,  to  be  a  fair  and  reasonable  pres- 
entation of  the  law  of  the  case  as  far  as 
it  went.  We  should  not  have  felt  compelled 
to  reverse  the  case  on  account  of  the  court's 
charge  on  this  question,  though  we  suggest, 
in  view  of  another  trial,  the  propriety  of  ap- 
plying the  principles  announced  In  the  court's 
charge  to  the  defense  raised  In  appellant's 
testimony. 

Again,  complaint  Is  made  that  the  conrt 
gave  tn  his  charge  to  the  Jury  the  following: 
"You  are  further  Instructed  that,  when  the 
admissions  or  confessions  of  a  party  are 
Introduced  In  evidence  by  the  state,  then  the 
whole  of  the  admissions  or  confessions  are 
to  be  taken  together,  and  the  state  Is  bound  by 
them,  unless  they  are  shown  to  be  untrue  by 
the  evidence.  Such  admissions  or  confessions 
are  to  be  taken  Into  consideration  by  the  jury 
as  evidence  in  connection  with  the  other  facts 
and  circumstances  of  the  case."  A  charge  al- 
most Identical  with  this  was  approved  in  the 
case  of  Pharr  v.  State.  7  Tex.  App.  472.  The 
rule  laid  down  in  the  Pharr  Case  we  have  ap- 


proved at  the  present  term  in  the  case  of 
Combs  V.  State,  108  8.  W.  649. 

Serious  complaint  is  made  of  the  argu- 
ment of  counsel  for  the  state  In  his  closing 
address  before  the  Jnry.  We  deem  it  un- 
necessary, in  view  of  the  fact  that  the  case  Is 
to  be  reversed  for  other  reasons,  to  discuss 
or  consider  this  assignment  further  than  to 
remark  that  the  complaint  Is  not  wholly 
without  merit,  and  to  suggest  to  state's  coun- 
sel the  Importance  in  all  cases  of  staying  In 
the  record. 

The  only  remaining  assignment  is  that  the 
verdict  of  the  Jury  was  unsupported  by  the 
evidence.  In  view  of  the  fact  that  the  case 
Is  to  be  tried  again,  we  deem  It  unwise  to 
discuss  this  assignment 

For  the  errors  indicated,  the  Judgment 
of  the  court  below  Is  reversed,  and  the  cause 
Is  remanded. 

BROOKS,  J.,  dissents,  and  believes  the 
statements  of  defendant  on  day  of  the  homi- 
cide, but  subsequent  to  first  statement  of  ap- 
pellant, are  self-serving  and  Inadmissible,  and 
concurs  as  to  other  questions  decided. 

DAVIDSON,  P.  J.  (concurring).  I  concur 
In  the  reversal  of  the  Judgment  and  believe 
that  the  reproduction  of  the  testimony  of 
the  alleged  dead  witness  Jester  was  also 
reversible  error.  It  will  be  noted  that  Jester 
had  testified  on  a  previous  trial  of  this  case 
before  the  Jury.  Subsequent  to  giving  such 
evidence,  and  prior  to  the  trial,  which  resulted 
in  this  conviction,  he  had  died,  his  testimony 
being  reproduced  by  a  witness  who  should 
have  heard  him  testify  on  the  former  trial. 
Article  24  of  the  Code  of  Criminal  Procedure 
of  1895  thus '  reads:  "Defendant  shall  be 
(Confronted  by  Witnesses,  except — The  de- 
fendant upon  a  trial  shall  be  confronted  with 
the  witnesses,  except  in  certain  cases  pro- 
vided for  in  this  Code,  where  depositions 
have  been  taken."  The  Constitution  pro- 
vides that  the  accused  shall  be  confronted  by 
the  witnesses  against  him.  This  language  of 
the  CJonstltutlon  omits  any  provision  in  re- 
gard to  the  reproduction  of  the  testimony  In 
favor  of  the  accused.  In  Cllne's  Case,  36 
Tex.  Cr.  R.  320,  36  S.  W.  1099,  37  S.  W.  722, 
61  Am.  St.  Rep.  850,  a  majority  of  the  court 
held  that  the  word  "trial"  hi  the  Constitu- 
tion as  well  as  in  article  24,  Code  Cr.  Proc. 
1895,  supra,  meant  a  trial,  which  means  by 
a  Jury.  Nowhere  in  our  Constitution  or 
Code  of  Procedure  has  the  state  ever  been 
authorized  to  reproduce  the  oral  testimony 
of  a  witness  testifying  on  any  former  trial 
under  any  circumstances  whatever.  It  is  only 
where  dexmsitlons  have  been  taken  that  sudi 
authority  by  statute  and  the  Legislature 
has  gone  far  enough  In  this  direction  to 
constitute  testimony  taken  In  an  examining 
trial  depositions.  Judge  Henderson,  who 
wrote  a  very  able  dissenting  opinicm  In  the 
Ollne  Case,  conceded  this  to  be  correct.  So, 
80  far  as  the  Cline  Case  Is  concerned,  there 
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was  no  difference  between  the  members  of 
the  court,  it  being  unanimoua  upon  tbat 
question.  In  the  case  of  Cblldress  v.  State, 
80  Tex.  App.  160,  16  S.  W.  903,  28  Am.  St 
Rep.  899,  the  same  proposition  Is  announced. 
In  tbat  case  tbe  testimony  sought  to  be  re- 
produced had  been  delivered  on  a  habeas 
corpus  trial.  The  rule  of  evidence  known  to 
tbe  common  law,  when  not  In  derogation  of 
our  constitutional  or  statutory  rules,  will  ap- 
ply in  this  state;  but  the  rules  of  evidence 
known  to  the  common  law  in  Texas  means 
the  rule  known  under  the  imwritten  common 
law,  not  acts  of  Parliament  Depositions 
were  unknown  at  common  law,  and  necessa- 
rily so.  Depositions  have  not  been  known  ex- 
cept under  statutory  law  provided  by  some 
legislative  body  authorized  to  make  such 
provisions.  The  common  law  as  known  in 
many  of  the  states  apply  to  and  Include  tbe 
acts  of  Parliament  Some  of  them  Include 
the  acts  of  Parliament  as  late  as  1776.  Of 
course,  no  one  would  contend  that  rule  ob- 
tains in  Texas,  and,  if  it  does  exist.  It  is  only 
by  judicial  construction  or  Judicial  legisla- 
tion. Our  Constitution  and  Legislature  have 
made  no  such  provision.  Cox  v.  State,  28 
Tex.  App.  92,  12  8.  W.  493,  Is  cited  as  being 
directly  in  point  to  sustain  the  ruling  of  the 
trial  court  In  this  case.  It  is  true  the  court 
permitted  the  introduction  of  the  testimony 
of  the  deceased  witness.  Still  article  24, 
Code  Cr.  Proc.  1895,  supra,  was  not  even  re- 
viewed or  suggested  for  revirion  in  that  case. 
Necessity  is  a  rule  that  diould  not  override 
both  the  Constitution  and  the  acts  of  the 
Legislature.  It  has  been  said  tbat  necessity 
Is  the  mother  of  invention;  and  the  mater- 
nal productiveness  has  been  carried  to  a.  re- 
markable extent  with  reference  to  this  par- 
ticular subject,  and  in  every  Instance  to  the 
overturning  of  tbe  Constitution,  and  without 
even  legislative  authority.  If  article  24, 
Code  Cr.  Proc.  1805,  supra,  means  anything,  it 
means  what  it  says,  and  tbat  Is,  that  the  de- 
fendant upon  trial  shall  be  confronted  with 
the  witnesses  except  in  certain  cases  provid- 
ed for  in  this  Code,  where  depositions  have 
been  taken.  Certainly  appellant  was  on  his 
trial  In  this  case,  the  appeal  here  demon- 
strating tbat  fact  It  will  not  be  denied  that 
depositions  of  the  deceased  witness  were  not 
taken.  The  bill  of  exceptions  demonstrates 
tbe  fact  tbat  it  was  the  reproduction  of  oral 
testimony.  There  ought  to  be  some  limit  of 
Judicial  legislation  even  where  it  is  the  out- 
growth of  the  wonderful  productiveness  of 
the  rule  of  necessity.  Tbe  trouble  here 
arises,  as  is  generally  the  case,  where  the 
court  breaks  loose  from  its  legitimate  an- 
chorage and  enters  the  unknown  sea  of  nec- 
essity In  order  to  reach  results;  that  is,  the 
sea  'necessity'  is  limitless,  and,  having  once 
entered  It,  there  can  be  no  rule,  chart,  or 
compass,  except  as  prescribed  by  the  court 
The  Legislature,  in  entering  this  limitless 
expanse,  prescribed  a  boundary,  to  wit,  ar- 
tide  24,  Code  Cr.   Proc.  1896,   supra,   and 


those  provlslona  from  articles  774  to  814, 
Code  Cr.  Proc.  1895.  In  every  Instance 
where  they  have  touched  the  question  by 
their  authority  the  Iwundary  has  been  drawn 
at  what  tbat  body  termed  "depositions." 
They  have  not  undertaken  to  authorize  tbe 
reproduction  of  oral  testimony.  Sb  far  as 
it  has  been  called  to  the  attention  of  the  writ- 
er article  24,  Code  Cr.  Proa  1895,  supra,  has 
not  l>een  directly  called  to  the  attention  of 
the  court,  and  construction  placed  upon  it 
There  are  cases  in  which  the  oral  testimony 
of  absent  or  dead  witnesses  has  been  repro- 
duced ;  but,  so  far  as  I  am  awaic,  as  before 
stated,  the  courts  have  not  had  this  matter 
called  to  their  attention,  nor  called  upon  to 
construe  article  24,  Code  Cr.  Proc.  1895,  su- 
pra, when  compared  with  those  acts  of  the 
Legislature  authorizing  the  introduction  of 
depositions,  unless  It  be  tbe  Childress  Case 
and  Ollne  Case,  supra.  Said  article  24,  Code 
Cr.  Proc.  1895,  is  in  direct  harmony  with  the 
constitutional  provisions,  except  with  refer- 
ence to  the  clause  which  authorizes  the  re- 
production of  evidence  by  depositions.  So 
we  may  take  it,  so  far  as  the  legislative 
mind  and  intent  is  concerned,  as  conclusive- 
ly settled  tbat  the  reproduction  of  testimony 
in  Texas  of  absent  or  dead  witnesses  can- 
not be  had  unless  bis  testimony  liad  been 
placed  In  the  form  of  depositions.  The  rule 
that  the  oral  testimony  can  be  reproduced 
is  purely  Judicial,  and  as  Judge  Wlnlder 
said,  in  the  case  of  Sullivan  v.  State,  6  Tex. 
App.  319,  32  Am.  Rep.  580,  it  arose  out  of 
"judicial  necessity."  And  in  Steagald  v. 
State,  22  Tex.  App.  464,  8  S.  W.  771,  Judge 
White  directly  admitted  that  it  was  vioia- 
tlve  of  the  Constitution  of  Texas,  but  was 
necessary  despite  tbe  Constitution.  The  only 
necessity  the  writer  has  been  able  to  discov- 
er is  tbat,  if  such  a  rule  was  and  is  now  adopt- 
ed, some  accused  person  might  evade  a  con- 
viction. This  may  be  true  as  a  fact,  and  it 
is  equally  true  of  almost  any  other  known 
rule  that  applies  to  criminal  trials.  If  it  be 
possible  that  such  a  contingency  could  arise, 
and  the  state  could  not  obtain  a'  jury  for  the 
trial  of  an  accused  person,  then  on  a  high- 
er ground  of  necessity  he  must  be  tried  be- 
fore a  court  without  a  jury  and  his  execu- 
tion occur  by  mandate  of  the  court  in  the 
absence  of  such  Jury  trial.  The  right  to  be 
tried  by  a  Jury  Is  no  more  Imperative  in  tbe 
Constitution  than  is  the  confronting  of  the 
witness  by  the  accused.  The  writer  does 
not  understand  how  a  reasonable,  fair,  or 
correct  interpretation  or  construction  of  ar- 
ticle 24,  Code  Cr.  Proc.  1805,  supra,  could 
mean  other  than  that  the  party  accused 
when  placed  upon  his  trial  must  be  confront- 
ed by  the  witnesses  against  him.  This  har- 
monizes with  the  Constitution,  and  clearly 
evidences  the  legislative  intent,  and  it  fur- 
ther expressly  evidences  the  purpose  of  the 
le^slative  mlud  was  to  require  the  confront- 
ing of  the  accused  by  the  witness  against 
him  In  every  case  except  where  depositions 
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bave  been  taken.  So  by  tbe  rale  adopted 
b7  tbe  court  we  hare  a  Constitution  and  the 
legislative  act  both  overthrown  by  a  rule  of 
"Judicial    necessity." 

Tbe  courts  bare  been  forced  to  resort  to 
many  contradictory  reasons  or  even  excuses 
why  tbls  plain  provision  of  tbe  Constitution 
shoald  be  set  aside  and  disregarded.  Tbe 
first  case  occurring  In  Texas  Is  recorded  In 
35  Tex.  587,  Greenwood  v.  State.  In  that 
case  tbe  then  Supreme  Court  gave  as  a  rea- 
son for  Ignoring  the  constitutional  provision 
that  it  was  necessary  to  so  construe  It  that 
tbe  defendant  might  have  tbe  excuse  or  be 
permitted  to  reproduce  testimony  in  his  favor. 
Tbe  writer  would  venture  tbe  assertion  that 
no  court  In  this  day  would  stand  for  a  mo- 
ment upon  such  reason  aa  that  decided  In 
tbe  Greenwood  Case.  In  fact,  so  far  as  tbe 
writer  understands,  this  was  tbe  first  ground 
npon  which  It  was  placed  In  Tessas,  and  un- 
til tbe  Greenwood  Case  was  written  tbe  ques- 
tion never  arose  so  far  as  I  am  Informed.  It 
had  not  until  then  occurred  that  such  rule 
could  obtain.  Texas  bad  been  in  existence 
since  1836,  either  as  an  Independent  repub- 
lic or  as  a  state  in  tbe  federal  Union.  Tbe 
Greenwood  Case  arose  subsequent  to  1866. 
In  tbe  Childress  Case,  supra,  the  court  held 
that  the  evidence  tal:en  on  a  habeas  corpus 
trial  could  not  be  reproduced  npon  a  final 
trial  of  the  same  party.  The  Constitution 
and  the  statutes  with  reference  to  the  re- 
production of  testimony  through  means  of 
depositions  was  there  discussed,  and  I  ani 
firmly  of  tbe  opinion  that  the  reasoning  In 
that  case  will  not  be  successfully  met,  except 
by  branching  out  wider  and  broader  In  tbe 
dangerous  field  of  Judicial  necessity,  and  It 
win  be  no  answer  to  this  proposition  that  oc- 
casionally a  party  might  escape  punishment 
who  would  otherwise  be  convicted.  This 
ml^t  occur  under  any  possible  rule  adopted 
by  human  legislation.  It  would  not  be  a  safe 
role  for  this  or  any  other  court  to  adopt  that, 
because  a  party  may  possibly  escat)e  punish- 
ment, tbls  court  will  coin  rules  of  "Judicial 
necessity"  to  meet  all  possible  contlngences 
where  tbe  Legislature  has  not  provided  rules. 
Nor  Is  this  met  by  tbe  fact  that  the  defend- 
ant may  bave  once  at  some  point  confronted 
the  witnesses  against  him  who  may  subse- 
quently die  or  flee  tbe  country.  This  rule 
may  be  made  to  wortc  more  harshly  against 
a  citizen,  for  a  case  may  be  readily  Imagined 
where  the  witness  has  not  been  examined 
fully,  and  tbe  enemies  of  tbe  accused  secures 
the  flight  of  tbe  witness  with  a  knowledge 
that  nptm  rigid  cross-examination  before  a 
Jury  tbe  testimony  he  may  bave  previously 
given  may  be  totally  destroyed  by  such  cross- 
examination.  The  main  reason  for  confront- 
ing the  accused  with  the  witnesses  Is  that 
tbe  Jury  who  are  to  try  the  man  for  his  life 
or  his  liberty  may  bear  tlie  witness  testify, 
and  to  notice  Ills  expression  when  undergo- 
ing cross-examlnatloD  as  well  as  tbe  whole 
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demeanor  of  tbe  witness.  It  is  not  unknown 
to  tbe  ordinary  practitioner  that  witness' 
testimony  may  be  plausibly  In  its  deliverance, 
and  yet  tbe  manner  of  bis  Intonation,  the 
expression  of  his  face,  the  confusion  that 
may  be  exhibited  when  pushed  or  crowded 
with  questions  that  go  to  determine  bis  verac- 
ity, and  In  fact  bis  whole  general  demeanor 
may  carry  convlc-tion  to  the  minds  of  the 
Jury  that  tbe  witness  is  committing  perjury 
or  evading  tbe  truth.  Tbe  manner  of  the 
absent  witness  and  his  conduct  and  all  of  the 
little  incidents  that  bang  around  a  rigid 
cross-examination  cannot  be  reproduced  be^ 
fore  a  Jury  through  tbe  testimony  of  the  re- 
producing witness.  Tbe  expression  and  de- 
meanor Is  sometimes  the  most  powerful  and 
successful  attack  upon  the  witness.  This 
may  or  may  not  be  policy,  but  it  was  clear- 
ly tbe  Intention  of  tbe  framers  of  the  Con- 
stitution that  on  his  trial  before  a  Jury  tbe 
accused  should  be  confronted  by  the  state's 
witnesses.  I  do  not  care  further  to  elaborate 
this  question.  The  Constitution,  and  article 
24,  Code  Cr.  Proc.  1895,  supra,  ought  to  be 
tbe  rale  controlling  this  court,  and  I  find  no- 
where in  the  law  or  In  tbe  Constitution  any- 
thing that  Justifies  this  court  In  entering  the 
limitless  field  of  necessity,  or  by  Judicial  con- 
struction creating  rules  that  were  plainly 
and  clearly  not  Intended  by  either  tbe  Con- 
stitution or  the  Legislature,  and  I  say,  in 
conclusion,  that  I  do  not  believe  tbe  Legis- 
lature has  any  authority  to  make  any  rale 
or  enact  any  legislation  in  contravention  of 
the  plain  provisions  of  tbe  Bill  of  Rights, 
and  I  am  fully  sustained  in  tbls  statement 
by  section  29  of  the  Bill  of  Rights  Itself, 
wherein  It  provides:  "To  guard  against  trans- 
gressions of  the  high  powers  herein  dele- 
gated, we  declare  that  everything  In  this 
Bill  of  Rights  is  excepted  out  of  the  gener- 
al powers  of  government,  and  shall  forever 
remain  inviolate,  and  all  laws  contrary  there- 
to, or  to  tbe  following  provisions,  shall  be 
void."  Language  could  not  be  stronger,  nor 
bave  less  need  of  construction  than  this  quot- 
ed section. 

I  concur  in  tbe  other  questions  decided  as 
grounds  of  reversal,  and  believe  this  Is  a 
stronger  ground  than  the  others  for  reversal. 


MACKLIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
11,  1908.) 

1.  Homicide— MtTBDEB  in   Skoond   Dbqrbb— 

EiVIDENCE— SUFFICIKNCT. 

E/vidence  in  a  murder  trial  held  not  to  raise 
an  issue  whether  accused  was  guilty  of  murder 
In  the  second  degree. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   26.   Homicide,   IS  533-537.] 

2.  Cbiminai,  Law  —  Vkhub— Chahob— iNStjF- 
PICIENT  SnowiNo. 

Refusal  of  a  change  of  venue  in  a  murder 
trial  was  not  error,  where  the  application  was 
not  supported  by  affidavits  of  credible  residpnts 
of  the  county,  as  expressly  required  by  Code  Cr. 
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Proa  art  615,  though  accused  stated  that  local 
prejudice  against  him  was  so  strons  that  he 
could  not  secure  compurgators  In  support  of  the 
application  for  change  of  yenue.  especially  in 
view  of  the  court's  failure  to  grant  a  change  of 
its  own  motion,  as  it  was  expressly  authorized 
to  do  by  article  613. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  14.  Criminal  T^w,  {  251.1 

8.  Holidays— Indictment— Retubn  or  Lboal 
Hor-iDAT- Validity. 

An  indictment  otherwise  legally  returned 
will  not  be  quashed  because  it  was  returned  on 
a  legal  holiday. 

4.  Constitutional  Law— ESqual  Pbotectiow 
OF  Laws— Jury— Objections  to  Venibb— 
Race  Prejudice. 

A  motion  to  quash  the  venire  in  the  trial 
of  a  negro  for  murder  on  the  ground  that  in  its 
organization  and  in  the  selection  of  the  grand 
jury  and  the  drawing  of  the  petit  jury  there 
was  discrimination  against  the  negro  race  was 
properly  denied,  where  a  negro  sat  on  each  jury, 
the  presiding  judge'  testifled  that  he  instructed 
the  jury  commissioners  not  to  so  discriminate. 
and  the  jury  commissioners  testified  that  they 
did  not  leave  any  one  off  the  jury  list  because 
be  was  a  negro. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  $  724.] 

5.  Criminal  Law  —  Appeal  —  Burden  of 
Showing  Prejudice- Voir  Dire  Exauina- 
tion— exolxtsron   of  veniremen. 

A  ruling  in  a  murder  trial  refusing  a  re- 
quest that  each  venireman  be  examined  in  the 
absence  of  the  other  venireman  will  not  be  dis- 
turbed on  appeal,  in  the  absence  of  a  showing 
that  accused  was  injured  by  such  refusal. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  i  3091.] 

Appeal  from  District  Court,  Polk  Cotinly; 
L.  B.  Hightower,  Judge. 

Willis  Macklln  was  convicted  of  murder  to 
ttie  first  degree,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  T.  Appellant  was  indicted  In 
the  district  court  of  Polk  county  for  the  mur- 
der of  one  Jack  Darden.  He  was  tried,  and 
on  December  10th  last  was  found  guilty  of 
murder  in  tbe  first  degree,  and  his  punish- 
ment assessed  at  death. 

Tbe  facts  show  brlefiy  tliat  appellant  bad 
married  a  great-niece  of  the  deceased.  Jack 
Darden.  Jack  Darden  was  a  very  old  negro 
man,  something  like  80  or  85  years  of  age. 
He  was  killed  about  7  or  8  o'clock  on  the 
evening  of  March  29,  1907.  He  was  shot 
through  an  open  window  while  sitting  by  his 
fireside  in  his  cabin  parching  and  eating 
pcauuts,  the  whole  load  of  shot  entering  bis 
bead  behind  his  ear.  Another  negro,  Press 
Scott,  was  in  the  room  at  the  time,  and  Im- 
mediately after  the  fatal  shot  was  fired  ap- 
pellant walked  up  to  tbe  window  through 
which  the  deceased  had  been  shot  and  looked 
in  on  tbe  dead  man  through  the  window, 
holding  his  gnn  in  his  right  hand.  The 
evidence  also  develops  the  fact  that  on  the 
same  evening,  and  within  a  very  few  minutes 
after  Jack  Darden  was  killed,  at  another 
place  a  short  distance  away,  Ann  Darden 
«ras  shot  and  killed,  and  that  John  Swearing- 


en  and  Georgia  Rich,  a  negro  woman,  were 
shot  by  appellant 

The  defense  substantially  relied  upon  was 
the  Insanity  of  appellant  The  court  charged 
on  murder  in  tbe  first  degree  only,  and  sub- 
mitted the  issue  of  insanity.  No  complaint 
was  made  In  the  trial  court  In  motion  for  a 
new  trial,  or  In  assignments  of  error  of  the 
charge  of  the  court,  except  the  error  alleged 
on  the  part  of  the  court  in  not  charging  on 
murder  in  the  second  degree.  The  charge  of 
the  court  was  an  admirable  presentation  of 
the  law,  and  was  neither  criticised,  nor  is  it 
subject  to  citicism  as  to  any  matter  contained 
in  it  We  do  not  believe  the  issue  of  murder 
In  the  second  degree  was  raised  by  tbe  evi- 
dence. Clearly  it  was  a  case  of  assassination 
deliberate  and  purposeful,  or  the  appellant 
was  entitled  to  go  free  on  the  ground  of  in- 
sanity. There  were  on  the  trial  several  ques- 
tions raised,  which  we  will  discuss  in  their 
regular  order. 

The  first  bill  of  exceptions  is  to  the  ac- 
tion of  the  court  in  overruling  the  defend- 
ant's motion  for  a  change  of  venue.  This  mo- 
tion for  a  change  of  venue  set  up  the  fact  at 
some  length  that  there  was  so  great  a  prej- 
udice in  Polk  county  among  the  Inhabitants 
and  qualified  Jurors  thereof  that  appellant 
could  not  obtain  a  fair  and  impartial  trial. 
In  tiis  application  it  is  stated  that  a  few 
minutes  or  hours  after  the  alleged  crime  of 
which  he  (appellant)  is  charged  a  vast  throng 
or  mob  of  people,  white  and  black,  surround- 
ed the  home  of  appellant  with  the  intention 
of  mobbing  him,  and  shot  into  his  house  and 
wounded  him,  and  tliat  after  he  bad  fled  for 
bis  life  they  burned  his  house  and  household 
goods,  so  great  was  their  rage  and  desire  for 
summary  vengeance;  that  for  a  number  of 
days  appellant  was  hunted  by  the  mob,  and 
when  finally  arrested  by  the  officers  a  vast 
throng  and  mob  gathered  together  and  threat- 
ened to  take  the  defendant  from  the  officers 
and  mob  him,  and  would  have  done  so  if  it 
had  not  been  for  tbe  interference  of  the  offi- 
cers and  a  few  other  people  to  him  unknown. 
He  also  avers  ih  his  motion  that  there  exists 
in  said  county  where  he  was  to  l>e  tried  a 
strong  racial  prejudice  against  the  negro 
race;  that  be  is  informed  and  believes  that 
some  of  the  people  of  Polk  county  had  assert- 
ed that  if  he  sought  a  continuance  of  his 
cause,  and  did  not  at  once  submit  to  a  trial, 
they  would  mob  him,  no  matter  what  the 
grounds  for  his  continuance  might  be;  that 
the  prejudice  against  him  is  so  great  that 
a  Jury  selected  to  try  him  in  Polk  county 
would  be  afraid  not  to  convict  him,  and  b? 
afraid  to  give  him  a  fair  and  Impartial  trial 
for  fear  of  criticism,  and  for  fear  that  they 
might  suffer  personal  injury;  that  there 
exists  a  dangerous  combination  against  him 
in  said  county  instigated  by  influential  peo- 
ple, by  reason  of  which  he  cannot  expect  a 
fair  and  impartial  trial  In  said  county ;  that 
among  others  one  John  H.  Klrby,  a  large 
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landowner  In  said  county,  bad  taken  an  act- 
ive i»art  in  the  case,  and  had  otFered  a  large 
reward  for  his  arrest  and  conrictlon;  that 
the  persona  claiming  the  reward  for  his  con- 
viction are  actively  at  work,  and  have  been 
In  the  prosecution  of  this  case,  and  will  do 
«U  in  their  power  to  procure  his  conviction; 
that  the  same  objections  go  to  the  following 
counties:  Polk,  Angelina,  Trinity,  Houston, 
Walker,  San  Jacinto,  Montgomery,  Liberty, 
Hardin,  Tyler,  Nacogdoches,  and  Grimes,  In 
all  of  which  counties  there  exists  a  strong 
prejudice  against  the  negro  race,  of  which 
he  is  a  member,  and  so  strong  that  he  cannot 
get  a  fair  and  Impartial  trial.  It  is  also 
avorred  in  this  motion  that  after  the  alleged 
crime  with  which  he  is  charged  the  Houston 
Poet  and  Houston  Chronicle,  both  Influen- 
tial dally  papers,  with  a  large  circulation  In 
Polk  and  other  counties,  published  and  dr- 
cnlated  long,  inflammatory  and  misleading 
articles,  wliich  the  people  have  read,  and 
have  formed  a  deep-seated  prejudice  against 
him  and  his  case. 

It  was  further  averred  that  the  prejudice 
against  him  In  Polk  county  was  so  great  that 
it  was  Impossible  for  him  or  his  friends  or 
fals  attorneys  to  obtain  compurgators  in  sup- 
port of  his  aflldavlt  and  application  for  a 
change  of  venue.  Article  615  of  the  Code  of 
Criminal  Procedure  is  as  follows:  "A  change 
of  venue  may  be  granted  on  the  written  ap- 
plication of  the  defendant,  supported  by  his 
own  affidavit  and  the  aflldavlt  of  at  least 
two  credible  persons  residents  of  the  county 
where  the  prosecution  Is  Instituted,  for  either 
of  the  following  causes,  the  truth  and  suffi- 
ciency of  which  the  court  shall  determine: 
(1)  That  there  exists  In  the  county  where  the 
prosecution  is  commenced  so  great  a  preju- 
dice against  him  that  he  cannot  obtain  a  fair 
and  impartial  trial.  (2)  That  there  is  a 
dangerous  combination  against  him  instigat- 
ed by  influential  persons,  by  reason  of  which 
be  cannot  expect  a  fair  trial."  Article  618  of 
the  Code  of  Criminal  Procedure  Is  as  fol- 
lows: "Whenever  In  any  case  of  felony  the 
district  Judge  presiding  shall  be  satisfied  that 
a  trial  alike  fair  and  impartial  to  the  accus- 
ed and  to  the  state  cannot,  from  any  cause, 
be  bad  in  the  connty  In  which  the  case  is 
pending,  he  may  upon  his  own  motion  order 
a  change  of  venue  to  any  county  In  bis  own 
or  in  an  adjoining  district,  stating  in  his 
order  the  grounds  for  such  change  of  venue." 
It  bas  t>een  held  In  this  state  that  the  pro- 
visions of  the  statute  must  be  complied  with 
to  entitle  a  defendant  to  a  change  of  venue ; 
tliat  the  application  must  be  supported  by  th« 
affidavit  of  at  least  two  credible  persons,  resi- 
dents of  tbe  county  where  the  prosecution  is 
instituted.  This  requirement  Is  not  complied 
with  by  tbe  supporting  affidavit 'of  the  de- 
fendant tilmself  and  one  other  person.  O'Neal 
V.  State,  14  Tex.  App.  582.  This  court  has 
gone  further  and  held  that,  where  there  was 
Aled  an  affidavit  alleging  the  existence  of  so 


great  a  prejudice  In  the  county  against  the 
defendant  as  to  prevent  a  fair  trial,  but  per- 
sons could  not  be  Induced  to  make  affidavit  of 
such  prejudice,  and  he  asked  for  process  for 
certain  persons  residents  of  the  county,  whom 
he  believed  would  testify  to  the  existence  of 
such  prejudice,  the  application  did  not  comply 
with  the  statute.  See  Mitchell  v.  State.  43 
Tex.  612.  Clearly  tbe  application  for  a 
change  a  venue  did  not  comply  with  the  pro- 
visions of  tbe  Code  of  Criminal  Procedure, 
and,  in  view  of  the  action  of  the  learned 
trial  court  in  declining  to  grant  a  change  of 
venue  of  his  own  motion,  as  he  was  authoriz- 
ed to  do,  we  find  no  warrant  for  reversing  his 
decision  In  respect  to  this  matter. 

Again,  motion  was  made  by  appellant  in 
tbe  court  below  to  quash  the  indictment  l>e- 
cause  same  was  returned  on  a  legal  holi- 
day. It  is  no  longer  an  open  question  in  this 
state  that  an  indictment  otherwise  legally 
returned  will  not  be  set  aside  or  quashed 
for  the  sole  reason  that  same  was  returned 
on  a  legal  holiday.  Dnnlap  v.  State,  9  Tex. 
App.  179,  85  Am.  Rep.  736 ;  Pender  v.  State, 
12  Tex.  App.  496;  Webb  v.  State  (Tex.  Cr. 
App.)  40  S.  W.  989. 

The  next  question  raised  Is  to  tbe  action 
of  the  court  in  overruling  the  motion  made 
by  appellant  to  quash  the  Indictment  and  tbe 
special  venire  for  the  reason  that  in  organ- 
izing and  impaneling  same  there  was  dis- 
crimination against  the  negro  race,  and  be- 
cause the  Jury  commissioners  In  selecting  the 
grand  Jury  and  in  drawing  the  petit  Jury  dis- 
criminated against  tbe  negro  as  a  race,  and 
that  the  organization  of  the  Jury  and  the 
action  of  the  court  In  respect  tljereto  was 
violative  of  tbe  Constitution  of  tbe  United 
States.  It  was  shown  on  tbe  trial  that  tbe 
grand  Jury  which  indicted  appellant  con- 
sisted of  11  white  men  and  1  negro,  and  that 
one  of  tbe  Jurymen  who  sat  In  his  case  on  tbe 
trial  was  a  negro.  Testimony  was  heard  at 
some  length  on  this  question.  The  presiding 
Judge  testified  that  when  he  selected  the  Jury 
commissioners  who  drew  the  panel  for  the 
term  of  court  at  which  appellant  was  tried 
he  instructed  them  not  to  discriminate  against 
the  colored  race,  and  stated  that  he  had  done 
so  ever  since  the  Setb  Carter  Case  was  de- 
cided. To  make  the  matter  clear,  we  quote 
his  testimony  entire,  as  follows:  "I  state 
that  the  Jury  commissioners  had  l>een  In- 
structed by  me  since  the  decision  of  the 
Setb  Carter  Case,  about  the  time  the  district 
court  ends,  that  the  Jury  commissioners  have 
been  charged  by  me  specially  at  the  close  Of 
my  instructions  not  to  discriminate  against 
the  colored  race  on  account  of  race,  color  or 
previous  condition  of  servitude;  but  to  take 
all  of  them  that  come  up  to  the  standard,  and 
for  them  to  get  the  tax  rolls,  and  wherever 
they  come  to  a  name  that  comes  up  to  the 
standard,  be  It  colored  man  or  white  moa, 
It  was  their  duty  to  take  him.  I  referred 
them  to  the  articles  of  the  statutes  that  ifin 
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them  the  qnallflcatlons  of  Jurors,  and  told 
them  to  be  governed  by  those  articles.  I 
gave  each  article  specially,  and  told  them 
they  could  not  discriminate,  but  wherever 
they  found  a  man  that  came  up  to  the  stand- 
ard as  a  Juryman  It  was  their  duty  to  take 
him."  The  other  testimony  in  the  case  does 
not  disclose  any  discrimination,  but  on  the 
contrary  rebuts  and  disproves  the  charge  of 
such  discrimination.  All  the  Jury  commis- 
sioners testified  that  they  did  not  leave  any 
person  off  the  Jury  list  because  such  per- 
sons were  negroes.  Under  the  facts  of  this 
case,  as  presented  in  this  record,  we  think 
the  court  properly  overruled  the  motion  to 
quash  the  venire.  See  Thomas  v.  State  (Tex. 
Cr.  App.)  95  S.  W.  1069,  and  Washington  v. 
State  (Tex.  Cr.  App.)  103  S.  W.  879. 

Another  bill  of  exceptions  found  In  the 
record  complains  of  the  action  of  the  court  in 
not  enforcing  the  rule  In  the  examination  of 
the  Jurors  on  their  voir  dire.  Application 
was  made  by  appellant,  and  the  request  in- 
sisted on,  that  each  venireman  should  be 
examined  In  the  absence  and  without  the 
presence  of  the  remaining  veniremen.  It  Is 
possible  that  In  some  cases  there  would  seem 
to  be  some  reason  to  grant  such  a  request, 
but  we  think  that  it  would  rarely  be  neces- 
sary 80  to  do.  This  is  a  matter  of  procedure 
so  wholly  subject  to  the  discretion  of  the  trial 
court  that,  in  the  absence  of  any  statute  in 
terms  giving  this  right,  we  do  not  feel  that 
we  should  Interfere.  Certainly  we  would  not 
be  authorized  so  to  do  in  the  absence  of  any 
showing  or  pretense  of  showing  that  appel- 
lant had  been  Injured  by  the  denial  of  such 
claim. 

Again, 'as  indicated  above,  appellant  com- 
plains of  the  action  of  the  court  in  failing 
to  charge  on  murder  in  the  second  degree. 
We  are  not  unmindful  of  the  intimation  and 
suggestion  so  frequently  made  by  this  court 
of  the  necessity  and  requirement  in  most 
cases  of  murder  that  such  charge  should 
be  given,  but  In  the  light  of  this  record,  and 
as  applied  to  the  facts  of  this  case,  it  is  11' 
logical  and  inconceivable  that  the  charge  of 
murder  in  the  second  degree  could  arise. 
Numerous  threats  were  shown  by  several 
witnesses  having  been  made  by  appellant 
against  the  deceased.  The  deceased  was  a 
very  old  man,  80  or  85  years  of  age.  In  the 
evening,  in  bis  little  humble  cabin,  be  was 
sitting  by  his  fireside  unarmed,  evidently 
exiiecting  no  harm,  parching  and  eating  pea- 
nuts. Without  a  moment's  warning,  while  so 
engaged,  through  an  open  window  he  ia  shot 
by  an  assassin  to  his  death.  At  once  the 
appellant,  armed  with  his  gun,  cbmes  to 
the  window  through  which  the  shot  had  been 
fired,  and  looks  through  it  on  the  dead  body 
of  the  deceased  and  walks  away.  To  say  in 
such  a  case  that  murder  in  the  second  degree 
arises  on  the  facts  thus  proven  is,  we  think, 
not  to  be  seriously  considered.  There  was 
in  the  case,  as  we  view  it,  a  serious  conten- 
tion as  to  the  insanity  of  the  appellant    This 


was  quite  strongly  presented  by  the  testimony 
of  several  physicians,  and  the  horror  of  the 
tragedy  In  view  of  the  indiscriminate  shoot- 
ing of  other  persons  by  appellant  about  the- 
same  time  with  apparently  little  or  no  mo- 
tive, but  the  Jury  have  found  on  a  charge 
neither  complained  of  nor  subject  to  com- 
plaint  against  appellant  on  this  issue. 

We  have,  in  view  of  the  punishment  as- 
sessed, gone  carefully  over  the  entire  record. 
It  is  free  from  spot  or  blemish.  Every  right 
of  the  appellant  seems  to  have  been  carefully 
guarded.  No  complaint  is  made  at  the  ad- 
mission of  any  improper  testimony,  or  the  re- 
jection of  any  evidence  which  might  In  the 
slightest  degree  have  tended  to  exculpate  him. 
The  charge  of  the  court  Is  unobjected  to  and 
unobjectionable,  and  the  Jury,  with  the  mat- 
ter 80  presented,  have  not  only  found  appel- 
lant guilty,  but  have  assessed  against  him 
the  ulghest  penalty  known  to  the  law.  It 
would  be  mere  weakness  for  us  to  Interfere, 
and  we  cannot  do  so. 

The  Judgment  of  the  court  below  la  af- 
firmed. 


OLDHAM  V.  STATE. 

(C^urt  of  Criminal  Appeals  of  Texas.     March 
18,  1908.) 

Cbihirai.  Law  —  Ihstbtjctioks  —  Weight  of 

evioence. 

An  instruction  that  a  conviction  cannot  be 
had  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  eonneoting  ac- 
cused with  the  offense,  and  that  an  accomplice 
means  one  oonhected  with  the  crime  either  as 
principal,  as  accomplice,  or  as  accessory,  and 
includes  persons  connected  with  the  crime  by 
unlawful  act  or  omission,  and  that  a  certain 
witness  is  an  accomplice,  and  that  a  convic- 
tion cannot  be  had  on  bis  testimony,  unless  cor- 
roborated, is  erroneous,  as  on  the  weight  of  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dijt. 
vol.  14,  Criminal  Law.  58  1731-1748,  185»- 
1863.] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Charley  Oldnam  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  punish- 
ment assessed  at  a  fine  of  $100  and  60  days' 
confinement  in  the  county  Jail. 

The  following  is  the  charge  of  the  court  on- 
the  question  of  accomplice :  "A  conviction- 
cannot  be  had  upon  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  offense  committed,  and  the  corroboration 
of  the  accomplice  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense.  An 
'accomplice,'  as  the  word  is  here  used,  means 
any  one  connected  with  the  crime  committed, 
either  as  principal  offender,  as  accomplice,  aa 
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acceasoiT.  or  otherwise.  It  Includes  all  per- 
eonB  who  are  connected  with  the  crime  by  un- 
lawful act  or  omlBslon  on  their  part,  trans- 
ptrlng  either  before,  at  the  time,  or  after  the 
commission  of  the  offense,  and  whether  or  not 
be  was  present  and  participated  In  the  com- 
mlsslcHi  of  the  crime.  Now,  I  charge  yon 
that  the  witness  John  Davis  Is  an  'accomplice' 
within  the  meaning  of  the  term  aa  herein 
osed,  and  that  yon  cannot  convict  the  defend- 
ant upon  his  testimony,  nnless  yon  find  that 
same  baa  been  corroborated  by  other  evidence 
tending  to  establish  that  the  defendant  did  In 
fact  commit  the  offense  charged."  This  charge 
has  been  condemned  by  this  court  In  many 
cases.  See  majority  opinion  of  the  court  In 
Borrell  Oats  v.  State,  95  S.  W.  105,  16  Tex. 
Ct  Rep.  493. 

The  charge  on  accomplice  being  erroneous, 
the  Judgment  is  reversed,  and  the  cause  is  re- 
manded. 


JACKSON  V.  STATB.      • 

(Oonrt  of  CMminal  Appeals  of  Texas.     March 
18,  1908.) 

Cbhtinax  Law— Appbal— DiSMissAii— Eboapv 
op  Appklxakt. 

Where,  pending  appeal  from  a  conviction, 
the  appellant  escaped  from  ^ail,  and  was  at 
large  at  the  time  of  the  hearing  of  the  appeal, 
and  had  not  entered  a  recognizance  for  liis  ap- 
pearance pending  the  appeal,  the  appeal  will  be 
dismissed. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  16,  Criminal  Law,  {  2975.] 

Appeal  from  Navarro  County  Court;  C.  U 
Jester,  Judge. 

Dock  Jackson  was  convicted  of  crime,  and 
appeals.    Appeal  dismissed. 

See  101  S.  W.  807. 

F.  J.  HcGord,  Asst  Atty.  Gen.,  for  the 
State 

RAlf  SET,  J.  Appellant  was  convicted  of 
adultery,  and  his  punishment  assessed  at  a 
fine  of  $40a 

It  is  made  to  appear  by  the  affidavit  of  the 
sheriff  of  Navarro  county,  Tex.,  that  pending 
the  appeal  the  appellant  escaped  from  Jail 
and  l8  now  at  large.  The  clerk  of  that  coun- 
ty certifies  to  the  fact  of  escape,  and  that  ap- 
pellant had  not  entered  Into  a  recognizance 
for  blB  appearance  as  required  by  law  pend- 
ing such  appeal,  and  that  be  is  not  now  In 
JalL 

Under  this  showing  It  results  that  the  ap- 
peal mnst  be,  and  the  same  Is  hereby,  dis- 
missed. 


LEONARD  V.  STATR 

(Conrt  of  Criminal  Appeals  of  Texas.     March 
11.  1908) 

1.  CBiMiif  Ai.  Law  —  Appeal  —  Escafk  op  Ao- 
CUSKD — DisiassAi,. 

Accused,  pending  an  appeal  from  his  con- 
viction, escaped,  and  was  recaptured  the  next 
^.     Be  made  affidavit  that '  be  escaped  with 


the  parpose  of  making  bond,  and  with  Intent  to 
subject  himself  to  the  due  process  of  law.  Held, 
tliat  a  motion  to  dismiss  the  appeal  on  tlie 
ground  of  escaiw  would  be  denied. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2975.] 

2.  Same — Evidence — Chabactes  or  Aocuseo. 
In  a  prosecution  against  a  deputy  constable 
for  ttieft  as  bailee,  a  witness  may  testify  to  the 
general  reputation  of  accused  as  to  honesty  and 
integrity,  but  may  not  state  that  he  never  heard 
of  accused  failing  to  return  any  money  which 
came  into  bis  hands. 

[13d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |§  844,  845.] 

8.  Sake  —  Bbvibw  —  G|:hebaijtt  or  Objec- 
tions. 

Exceptions  in  the  record,  on  appeal  from  a 
conviction,  which  are  so  general  and  of  such  a 
character  that  it  cannot  be  determined  just 
which  the  objection  is,  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Lew,  {  2671.] 

4.  Same— New  Tbiai/— Rbftjsal  op  Continu- 
AWOE— Heabino — SumoiENcrr  of  Evidence. 

On  a  contested  issue  in  a  motion  for  a  new 
trial,  on  the  ground  of  refusal  of  a  continuance 
for  an  absent  witness,  evidence  considered,  and 
held  insufficient  to  sustain  a  finding  that  the 
witness  alwented  himself  with  the  consent  and 
procurement  of  defendant. 

5.  Same  —  Continuance— Gboundb—Absehx 
Witness— Matebiality  of  Evidence. 

Where  a  deputy  sheriff  is  prosecuted  for 
theft  as  a  bailee,  for  the  conversion  of  $165  tak- 
en by  him  from  a  person  arrested  by  him,  the 
proposed  testimony  of  an  absent  witness  that 
$4.06  was  all  the  money  accused  took  from  the 
person,  /ind  that  such  witness  was  continuously 
present  from  the  time  the  person  was  arrested 
until  placed  in  jail,  is  material,  and  ground  for 
continuance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,  Criminal  Law,  |§  1323-1327.] 

6.  Same— DiUGENCB. 

Where  accused  subpoenaed  absent  witness- 
es, and  service  was  had  on  all  but  one,  and  an 
attachment  was  thereafter  Issued  for  lilm,  suffi- 
cient diligence  is  shown  to  entitle  accused  to  a 
first  continuance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1335-1841.] 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

W.  M.  Leonard  was  convicted  of  theft  as  a 
bailee,  and  appeals.    Reversed  and  remanded. 

Rodgers  &  Dorongb,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged,  in 
the  district  court  of  Bowie  county,  with  the 
offense  of  theft  as  a  bailee,  the  charge  being. 
In  substance,  that,  having  as  deputy  constable 
arrested  one  L.  F.  Dickson,  he  received  from 
Dickson  the  sum  of  $155  in  money,  and  that 
same  came  into  his  possession  by  virtue  of 
his  office,  and  was  by  him  fraudulently  con- 
verted to  bis  own  use.  The  Indictment  was 
returned  on  the  3d  day  of  December,  1907. 
The  case  was  called  for  trial  on  January  9, 
1908,  and  a  verdict  of  guilty  was  returned 
against  appellant  on  January  10,  1908,  assess- 
ing his  punishment  at  confinement  In  the  pen- 
itentiary for  five  years. 

A  motion  was  made,  by  the  Assistant  Attor- 
ney General,  to  dismiss  the  appeal,  on  the 
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ground  that  pending  such  appeal  appellant 
bad  escaped  from  the  custody  of  the  sheriff, 
and  was  recaptured  and  returned  to  Jail,  and 
attaches  thereto  the  affidavit  of  J.  F.  Roch- 
ellee,  sheriff  of  Bowie  county,  in  which  It  Is 
stated,  in  substance,  that  on  the  7th  day  of 
February,  1908,  the  appellant  did  effect  bis 
escape  from  jail,  fleeing  from  the  town  of 
Boston,  where  said  Jail  was  located,  to  the 
city  of  Texarkana,  a  distance  of  some  22 
miles,  where  he  was  on  the  next  day  arrested 
and  recaptured,  and  taken  from  hiding  in 
a  closet  in  his  home.  In  reply  to  this  many 
affidavits  are  filed,  including  that  of  appellant, 
in  which  the  Insistence  is  strongly  made  that 
his  escape  was  with  no  intention  of  getting 
away,  but  solely  and  only  for  the  purpose 
of  getting  out  to  make  bond,  and  with  the 
intention  of  surrendering  himself  to  the  due 
process  of  law.  The  district  clerk  certifies  of 
date  February  23,  1908,  that  appellant  was 
at  that  time  In  the  custody  of  the  sheriff  of 
Bowie  county.  In  the  Jail  at  Boston,  Tex.  We 
hare  bad  some  doubt  as  to  whether  we  ought 
to  dismiss  the  appeal;  but,  in  view  of  the 
showing  made  by  appellant,  and  the  fact 
that  he  is  yet  in  custody,  wq  have  concluded 
that  we  ought  not  to  dismiss  his  appeal  and 
deny  to  him  the  benefit  of  a  revision  of  his 
case 

Many  questions  are  raised  in  the  record, 
but  few  of  them  are  presented  In  such  way 
as  to  require  attention  at  our  hands.  The 
charge  of  the  court  seems  to  have  been  a 
fair  presentation  of  the  law  applicable  to  the 
facts  of  the  case,  and  under  the  evidence  we 
think  the  court  did  not  err  in  refusing  to 
give  the  special  charges  requested  by  counsel 
for  appellant,  which  mainly  relate  to  the 
supposed  failure.  In  the  testimony,  to  suffi- 
ciently describe  the  character  and  kind  of 
money  stolen;  nor  do  we  believe  there  was 
any  error,  on  the  part  of  the  court,  in  exclud- 
ing the  proposed  testimony  of  the  witnesses 
Watlington  and  Dunn.  Both  of  the  witnesses 
Watllngton  and  Dunn  were  i)ermitted  to  tes- 
tify, and  did  testify,  that  they  were  ac- 
quainted with  the  general  reputation  of  aj^ 
pellant  for  honesty  and  integrity  in  the  com- 
munity where  he  lived,  and  that  such  reputa- 
tion was  good.  They  were  each  asked  the 
further  question  as  to  whether  they  had  ever 
heard  of  the  defendant  failing  to  return  any 
property  tliat  he  had  taken  from  the  person  of 
any  one  under  arrest  This  was  objected  to, 
and  the  objection  was  properly  sustained.  The 
court  was  only  authorized  to  permit  testimony 
as  to  the  general  reputation  of  the  appellant 
There  are  some  other  exceptions  in  the  record, 
but  they  are  so  general  and  of  such  a  charac- 
ter that  we  are  unable  to  determine  just  wliat 
the  objections  were  which  we  are  asked  to 
review. 

An  application  for  continuance  was  made  in 
the  case,  which  we  think  should  have  been 
granted.  As  stated,  the  indictment  in  the 
case  was  returned  on  December  3,  1907. 
Appellant  filed,  when  his  case  was  called  for 


trial,  his  first  application  for  a  oontlnuanoe, 
on  account  of  the  absence  of  one  Jud  Levy^ 
wlio  was  alleged  to  reside  in  Texarkana, 
Bowie  county,  Tex.  It  was  stated  in  the 
application  for  continuance  that  a  subpoena 
was  issued.  In  behalf  of  the  state,  for  this- 
witness,  and  was  served  on  him  on  D6ceml)er 
8,  1907.  The  court,  however,  finds  against 
this  statement;  and,  in  view  of  the  fact 
that  no  such  subpoena  Is  in  the  record,  we 
accept  the  finding  of  the  trial  court  It  is 
also  alleged  In  the  application  for  continuance 
that  on  the  27th  day  of  December,  1907,  de- 
fendant caused  a  subpoena  to  be  Issued  for 
said  witness,  which  was  returned  by  the 
sheriff,  with  the  indorsement  that  said  wit- 
ness could  not  be  found,  and  that,  thereafter, 
on  the  Ist  day  of  January,  1908,  appellant 
caused  to  l>e  issued  an  attachmoit  for  said 
witness.  The  application  for  continuance 
stated  that  appellant  could  prove  by  said  wit- 
ness Jud  Levy,  and  tbat  he  would  testify, 
that  $4.06  was  all  the  money  which  he  took 
from  the  person  of  the  prosecuting  witness, 
and  that  the  said  Jud  Levy  was  present,  and 
the  only  one  continuously  present  from  the 
time  said  Dickson  was  arrested  until  he  was 
placed  In  Jail  by  appellant  and  that  appellant 
at  no  time  took  $155  from  the  person  or  pos- 
session of  said  Dickson,  or  any  other  sum, 
except  the  said  $406.  The  application  con- 
tained all  the  statutory  requirements.  At- 
tached to  this  application  was  a  subpoena, 
issued  by  the  district  clerk  of  Bowie  county, 
Tex.,  on  the  27th  day  of  December,  1907, 
returnable  on  December  30,  1907.  It  was 
retvuned  served,  on  the  28th  day  of  December, 
1907,  as  to  all  the  witnesses,  except  Jud  Levy, 
whom  the  sheriff  stated  could  not  be  found 
after  diligent  search.  There  was  no  contest 
of  this  application  filed  at  the  time  it  was  pre- 
sented. On  motion  for  a  new  trial,  however, 
the  district  attorney  did  contest  the  motion, 
in  so  far  as  it  was  l>ased  on  the  supposed 
error  of  the  court  In  not  granting  the  applica- 
tion for  continuance,  on  the  ground,  as  stated 
in  his  contest,  that  the  witness  Jud  Levy  was 
absent,  with  the  consent  and  procurement  of 
the  defendant.  A  number  of  witnesses  were 
examined,  and  much  evidence  heard  on  the 
contest  so  made.  That  Levy  lived  in  Tex- 
arkana at  the  time  process  was  issued  for 
him  there  seems  to  have  been  no  question. 
Ttiat  he  was  in  Texarkana  on  the  27th  and 
28th  of  December,  1907,  there  seems  to  be  no 
doubt  He  states  tttat  he  left  Texarkana  for 
Mena,  Ark.,  to  be  gone  a  few  days,  on  Decern* 
ber  29th ;  and  he  seems  to  tiave  returned  home 
on  the  day,  or  about  the  day,  that  appellant 
was  t>elng  tried  in  Boston,  some  22  miles 
away.  Among  others,  Tom  Watlington  tes- 
tified that  appellant  as  well  as  Mr.  Peters 
(deputy  sheriff),  both  asked  him  to  bunt  or 
look  for  Levy,  which  be  says  he  did,  but  did 
not  find  him.  Peters,  the  deputy  sheriff, 
states,  in  substance,  tliat  he  made  diligent 
search  and  inquiry  for  the  witness  Levy; 
that  he  went  to  the  house  where  the  mlaslng 
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wltnen  Ilred,  bat  found  the  door  locked, 
and  nobody  at  home,  and  that  he  saw  Levy 
for  the  first  time  on  Sunday  morning  after 
appellant  was  tried;  that  this  was  the  first 
time  he  had  seen  the  witness  after  he  had  a 
subpoena  for  him,  there  being  an  Interval  of 
something  like  three  weeks.  The  witness 
Walker  testified  he  was  a  policeman,  and 
knew  Levy  very  well,  and  that  the  deputy 
sheriff,  Peters,  gave  him  a  subpoena,  one 
night,  for  him,  and  asked  him  to  try  and  lo- 
cate Levy,  but  that  he  could  not  do  It;  that 
he  had  known  Ijevy  for  some  18  years.  He 
also  says  that  before  the  trial  appellant  came 
to  bim,  and  asked  him  to  assist  In  locating 
Levy;  that  he  said:  "You  know  Jud;  help 
me  Ifx-ate  him  as  a  witness."  Jack  Por- 
terfield  was  Introduced,  who  testified  that 
he  knew  Levy,  but  did  not  see  anything  of 
him  about  the  time  be  was  wanted  as  a 
wltnees. 

lion.  H.  W.  Vaughan,  tbe  district  attorney, 
was  sworn,  and  testified,  in  substance,  that  on 
Saturday  night,  January  4,  1908,  he  saw  I/evy 
In  Tezarkana,  talking  with  several  of  the  po- 
licemen on  Stuart's  comer ;  that  on  this  night 
a  Mr.  Dunn  said  to  him  that  Levy  was  In 
town  right  then,  bid  out  or  locked  up,  but,  as 
soon  as  tbe  trial  was  over,  he  would  show  up. 
Levy  testified  on  this  contest,  and  stated  that 
he  went  to  Mena,  Ark.,  on  Sunday,  tbe  29th 
day  of  December.  He  says  that  he  remained 
there  some  four  or  five  days,  but  that,  when 
he  did  return,  the  Leonard,  trial  was  finish- 
ed; that  he  had  never  been  subpoenaed  as 
a  witness  in  the  case ;  that  be  knew  Leonard, 
and  knew  be  was  under  indictment,  but  did 
not  leave  because  he  was  under  indictment. 
Hia  statement  on  bearing  of  tbe  contest  fully 
confirms  and  corroborates  tbe  nature  and 
character  of  the  testimony  which  it  Is  stated. 
In  application  for  continuance,  he  would  have 
given.  He  futher  says,  in  express  terms,  that 
be  wag  not  absent  by  procurement  or  consent 
of  tbe  defendant ;  that  he  did  not  advise  him 
to  go,  and  did  not  advise  bim  to  stay  away 
from  tbe  court,  and  did  not  ask  bim  to  leave ; 
that  he  went  with  his  own  accord.  In  ap- 
proving this  bUl  of  exceptions  the  judge,  in 
effect,  says  that  on  December  30,  1907,  tbe 
case  was  set  for  trial  for  January  9,  1908; 
that  the  defendant  and  Jud  Levy  both  lived 
In  Texarkana,  and  were  close  friends.  He 
father  says:  "In  my  opinion  tbe  witness 
knew  tbe  criminal  docket  was  set  for  Decem- 
ber 30,  1907."  The  other  witnesses,  he  says, 
who  lived  In  Texarkana,  were  summoned  on 
December  2Stb,  to  appear  December  30th. 
He  then  adds:  "In  my  opinion.  Levy  heard 
of  this,  and  on  Sunday,  December  29th,  be 
left  Texarkana  and  went  to  Mena  without 
any  business."  He  futher  says  be  stayed  in 
Texarkana  for  8  or  10  days  before  the  trial, 
but  no  officer  could  find  him.  He  was  seen, 
says  the  court,  by  the  district  attorney  on  the 
streets  of  Texarkana,  Saturday  night,  the 
lltb  of  January,  and  was  seen  every  day  aft- 
er tbat    Be  then  adds:   "There  is  no  doubt 


he  was  hiding  out  with  the  consent  of  de- 
fendant, for  him  to  get  a  continuance.  He 
was  never  served."  He  futher  says:  "The 
defendant  used  no  diligence  to  get  the  wit- 
ness, and  he  was  absent  by  the  consent  and 
procurement  of  the  defendant,  in  my  opinion. 
I  have  no  doubt  of  this."  He  futher  adds 
the  injured  party  was  a  transient  person,  and 
would  probably  never  appear  after  this  term 
if  a  continuance  could  be  secured.  We  have, 
as  we  should  have,  great  respect  for  aoy  find- 
ing of  fact  by  tbe  trial  court,  and.  If  there 
was  any  evidence  taken  on  this  contest  sup- 
porting such  finding,  we  would  not  hesitate 
to  uphold  tbe  conclusion  of  the.  trial  judge ; 
but,  in  view  of  the  record,  as  It  comes  before 
us,  tbe  testimony  of  tbe  deputy  sheriff  and  po- 
licemen that  they  had  been  searching  for  this 
witness,  as  requested  by  appellant,  appellant's 
afiidavit  that  tbe  witness  was  not  absent  by 
his  consent  or  procurement,  and  a  similar  af- 
fidavit of  the  missing  witness,  and  with  no 
statement  from  any  one  to  the  contrary,  we 
can  scarcely  bring  ourselves  to  believe  that 
the  opinion  of  the  trial  court  on  this  question 
is  supported  by  the  record.  It  was  the  first 
application  for  a  continuance.  The  testimo- 
ny, if  true,  was  of  vital  Importance.  The 
court  may  have  known,  and  his  findings  seem 
to  Indicate,  that  the  missing  witness  was  not 
of  the  best  and  highest  repute;  but  It  was 
not  for  the  court  to  say  that  tbe  testimony 
would  or  would  not  be  believed  by  the  Jury. 
In  the  case  of  Weaver  v.  State  (Tex.  Cr. 
App.)  105  S.  W.  189,  this  court  had  before  It 
a  question  quite  similar  to  that  here.  In 
that  case,  as  in  this,  tbe  alleged  injured  par- 
ty is  the  only  witness  who  testified  to  the 
theft  and  the  facts,  which  It  was  sought  to 
be  proved  by  the  witness  McKnight,  on  ac- 
count of  whose  absence  a  continuance  was 
sought,  were  of  a  character  very  similar  to 
the  testimony  which  was  offered  to  be  adduc- 
ed through  the  witness  Jud  Levy.  In  pass- 
ing on  the  application  in  that  case,  the  court 
say:  "The  diligence  was  hardly  sufficient,  at 
least,  however,  while  several  processes  of  dif- 
ferent sorts  were  Issued  for  the  witnesses, 
yet  It  is  shown  that  the  witness  was  absent 
from  the  county  three  weeks  prior  to  tbe 
time  process  was  called  for,  yet  this  Is  the 
first  application ;  and,  while  the  testimony 
is  material,  and  may  be  probably  true,  tbe 
rule  in  regard  to'  a  first  application  as  to 
diligence  is  not  so  stringent  or  strict  as  with 
reference  to  a  second  application.  We  are 
of  opinion,  under  all  the  facts  of  the  case, 
that  this  witness'  testimony,  if  believed  by 
the  jiiry,  is  material,  or,  if  It  should  raise  a 
reasonable  doubt  as  to  the  truthfulness  of 
the  testimony  of  tbe  alleged  Injured  party, 
same  might  have  a  very  serious  bearing  upon 
the  case  in  regard  to  the  verdict  of  the  jury. 
Therefore  we  think  a  new  trial  should  have 
been  granted  when  the  question  was  raised 
on  this  alleged  error  of  the  court  In  refus- 
ing to  continue  the  case."  Here  the  diligence 
could  hardly  be  said  to  be  insufficient    It 
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was  sufficient  to  secure  service  of  all  the 
other  witnessea,  sought  by  appellant,  Included 
in  the  subpcena  Issued  the  same  day;  and, 
but  for  the  temporary  absence  of  Jud  Levy, 
could,  and  no  doubt  would,  have  been  served 
on  him.  From  the  27th  day  of  December, 
1907,  until  the  case  was  tried  was  two  weeks. 
Besides,  an  attachment  was  issued  for  the 
missing  witness,  as  shown  In  the  record,  on 
January  1,  1908.  Under  all  the  drcuiu- 
stances,  It  seems  to  us  that  the  court  was  in 
error  In  overruling  this  application  for  con- 
tinuance. 

So  believing,  it  Is  ordered  that  the  judg- 
ment of  the  court  below  be,  and  the  same  is, 
bereby  reversed,  and  the  cause  Is  remanded. 


ROSS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
18.  1908.) 

1.  Witnesses  —  Cross-Bxamination  —  Ib- 

BELBVANT    AND    lUHATEBIAL    MaTTEBS. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  on  cross-examination  of  ac- 
cused's witnessea  that  they  kept  whisky  in  a 
locker  in  a  clubroom,  and  drank  it  at  their 
pleasure,  was  irrelevant 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  K  955-957.] 

2.  Same  —  Iufbaohuent  —  Coi.i.atebal  Mat- 

TEBS. 

Cross-examination  of  accused's  witnesses, 
in  a  prosecution  for  violating  the  local  option 
law  to  show  that  they  kept  whisky  in  a  locker 
in  a  certain  clubroom,  and  drank  it  at  their 
pleasure,  was  not  admissible  to  aCfect  their  cred- 
ibility or  to  furnish  ground  for  impeachment. 
{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  60,  Witnesses,  H  1106-1108.] 

8.  Cbiminal  Law— Ikstructions — Craboe  on 
Weight  of  Evidence— Statutobt  Provi- 
sions. 

Under  White's  Ann.  Code,  Cr.  Proc.  art. 
715,  providing  that  in  charKiUK  the  Judge  shall 
not  express  an  opinion  on  the  weight  of  the  evi- 
dence, it  was  error  to  charge  that  the  mere  fact 
that  any  witness  may  be  a  hired  detective,  or  the 
defendant.  Is  not,  in  either  case,  sufficient  to 
cause  the  Jury  to  discredit  them,  but  might  be 
considered  in  arriving  at  a  verdict  and  to  test 
their  credibility. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  88  1772-1785.  1732- 
1748.1 

4.  Intoxicatino  Liquors  —  Evidence  —  Un- 
corroborated Testimony  of  Pubchaseb. 
In  view  of  the  statute  providing  that  a  con- 
viction may  be  had  on  the  uncorroborated  testi- 
mony of  the  purchaser  of  intoxicating  liquor  in 
local  option  territory,  refusal  to  instruct  that 
a  conviction  for  violation  of  the  local  option 
law  could  not  be  had  upon  the  uncorroborated 
testimony  of  an  accomplice  was  not  error. 

Appeal  from  Montague  County  Court; 
Geo.  S.  March,  .Tudge. 

XVank  Ross  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

Jas.  A.  Graham,  for  appellant.  F.  J.  Mo- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option, law.    Mat- 


ters In  regard  to  the  Indictment  In  this  case 
have  been  discussed,  and  decided  adversely 
to  ai^ellant  In  the  case  of  Massie  v.  State 
(decided  at  the  present  term),  107  S.  W.  84a 
The  disposition  of  those  questions  will  dis- 
pose also  of  the  objections  to  the  introduc- 
tion and  admission  of  the  orders  of  the  com- 
missioners' court  complained  of  In  bill  of 
exceptions  No.  2. 

Over  the  objection  of  appellant,  by  each 
of  the  witnesses  Leonard  and  Pryor,  the 
state  was  permitted  to  prove  that  they  had 
a  bottle  of  whisky,  or  some  of  whisky,  in 
what  is  termed  a  "clubroom,"  at  the  time  It 
was  closed  by  the  officers  and  the  contents 
thereof  taken  under  a  search  warrant  This 
whisky  they  kept  in  the  room  for  their 
own  purposes,  out  of  which  they  drank  at 
their  pleasure.  The  matter  was  In  no  way 
connected  with  the  alleged  sale  of  the  whis- 
ky, by  appellant,  to  the  alleged  purchaser 
Bowman.  This  was  elicited  by  the  state 
on  cross-examination  of  the  witnessea  who 
appeared  for  appellant  The  objection  urged 
was  immateriality  and  Irrelevancy,  and,  fur- 
ther, that  it  could  throw  no  light  upon  any 
legitimate  issue  of  the  case.  We  think  these 
objections  were  well  taken.  There  was  no 
other  purpose  for  which  this  evidence  could 
be  Introduced,  except  for  that  of  impeach- 
ment, and  for  this  purpose  It  was  not  ad- 
missible. The  mere  fact  that  a  witness 
would  keep  a  bottle  of  whisky  In  his  dab- 
room,  or  In  his  house  of  business,  or  In  his 
private  residence,  does  not  afford  a  ground 
of  Impeactmient  of  his  credibility;  and  the 
fact  that  a  witness,  In  no  way  connected 
with  the  sale  alleged,  but  simply  testifying 
In  the  case  as  such  witness,  cannot  be  thus  at- 
tacked, and  proof  of  the  inere  fact  that  he 
may  keep  whislcy  at  ills  business  house  or 
residence,  could  throw  no  light  on  the  trans- 
action between  the  accused  and  a  third  par- 
ty, who  was  a  purchaser.  We  think  It  was 
wholly  Immaterial  and  Irrelevant,  and  could 
throw  no  light,  or  tend  to  throw  any  light 
on  this  transaction.  A  party  cannot  be  Im- 
peached on  collateral  and  Irrelevant  matters 
In  this  manner. 

Among  other  things,  the  court  charged  the 
jury  as  follows:  "Ton  are  the  exclusive 
Judges  of  the  facts  proved,  of  the  credibility 
of  the  witnesses,  and  of  the  weight  to  be 
given  their  testimony,  and  the  mere  fact 
that  any  witness  may  be  a  hired  detective, 
or  the  defendant  in  the  case,  is  not  In  ei- 
ther case,  within  itself,  sufficient  to  cause 
you  to  discredit  them,  but  may  be  consid- 
ered by  you  in  arriving  at  your  verdict  and 
to  test  their  credibility.  You  are  bound  to 
receive  the  law  from  the  court  which  is 
herein  given  you,  and  be  governed  thereby." 
This  is  assigned  as  error  in  the  motion  foi 
new  trial,  and  relied  upon  for  reversal. 
This  charge  Is  clearly  upon  the  weight  of 
the  testimony,  and  inhibited.  See  White's 
Ann.  Code,   Cr.   Proc.   art   715,   and  para- 


Digitized  by 


Google 


TexO 


BOBS  T.  STATE. 


153 


graphs  80&-810,  for  collation  of  a  great  num- 
ber of  anthorltleB,  too  numerous  to  copy  In 
the  opinion.  The  attention  of  the  jury  la 
directly  called  to  the  evidence  of  the  defend- 
ant, who  testified  In  his  own  behalf,  and  the 
Jury  Instructed  that  this  fact,  of  itself,  Is 
not  sufficient  to  discredit  him,  but  they  might 
consider  his  evidence  In  arriving  at  a  ver- 
dict and  to  test  his  credibility,  as  well  as 
the  credibility  of  the  witness  Bowman,  who 
was  a  hired  detective  to  work  up  local  op- 
tion cases.  With  reference  to  that  portion 
of  the  charge  referring  especially  to  appel- 
lant's testimony  it  has  been  condemned  by 
this  court  in  Its  decisions.  See  Mnely  v. 
State,  81  Tex.  Cr.  R.  156,  18  S.  W.  411,  19 
S.  W.  916.  This  dedrion  has  been  followed 
by  quite  a  line  of  cases.  With  reference  to 
both  witnesses  the  charge  Is  a  charge  upon  the 
weight  of  the  testimony.  Upon  another  trial 
the  charge  as  given  should  be  avoided. 

In  refusing  the  requested  Instruction  ask- 
ed by  aiq>dlant,  to  the  efTect  that  a  convic- 
tion could  not  be  had  upon  the  uncorrobo- 
rated testimony  of  an  accomplice,  the  court 
was  not  in  error.  The  supposed  accomplice 
was  the  purchaser.  The  Legislature  has  pro- 
vided that  a  conviction  may  be  had  upon  the 
uncorroborated  testimony  of  the  purchaser 
of  intoxicating  liquor  In  local  option  terri- 
tory. 

For  the  two  errors  discussed,  the  Judg- 
ment Is  reversed,  and  the  cause  is  remanded. 


ROSS  V.  STATE 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  1908.) 

1.  WIT;»E88E8   —    Cb0B8-EXA1«NATI0W    —   Ib- 
BEXEVANT  AND  IlCMATSRIAI.  MaTTEB. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  cross-examination  of  accused's  witness- 
es to  show  that  they  kept  whisky  in  a  locker  in 
a  clnbroom,  and  drank  it  at  their  pleasure,  was 
immaterial  and  irrelevant. 

2.  JuBT  —  Chauanoi  to  Parei<— OBO0nD»— 
SinnciBNCT. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  issues  were  the  same  as  in  a  case 
]ast  tried,  for  a  sale  on  the  same  day  to  the 
same  prosecuting  witness,  on  a  complaint  and  In- 
formation of  identical  wording,  in  which  accus- 
ed had  testified  as  to  his  innocence,  and  the 
prosecuting  witness  had  testified  to  his  Kuilt. 
'Hie  panel  consisted  of  six  jurors,  who  had  con- 
victed accused  in  the  prior  case,  and  six  others 
who  heard  the  testimony  thereon,  and  stated 
that  they  had  formed  a  fixed  opinion  as  to  the 
merits  of  tiie  prior  case.  Held,  that  the  jurors 
were  disqualified,  and  should  have  been  excused 
on  motion  to  quash  the  panel,  even  thongh  they 
stated  they  were  unbiased,  and  could  try  the 
case  at  bar  on  its  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  J  460.] 

Am>eal  from  Montague  County  Court;  Geo. 
8.  March,  Judge. 

Frank  Ross  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

Jbb.  a.  Grabam,  tor  appellant.  F.  J.  Mc- 
Coid,  Asst.  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law.  Many 
of  the  questions  in  this  case  have  been  decided 
adversely  to  appellant  during  this  term  of  the 
court,  and  therefore  will  not  be  revised. 

The  witnesses  Leonard  and  Pryor  were  in- 
troduced by  the  appellant  On  their  cross- 
examination  the  state  was  permitted  to  prove 
by  them  that  they  each  kept  some  whisky  in 
a  room  or  place  at  Bowie,  in  Montague  county, 
which  the  state's  counsel  termed  in  his  ques- 
tion a  "dubroom,"  prior  to  the  time  said  room 
was  closed  under  a  search  warrant  and  the 
contents  thereof  taken  by  the  sherUF.  The 
same  objections  were  urged  in  the  companion 
case.  No.  4,036,  Ross  v.  State  (decided  Dallas 
term)  109  S.  W.  152;  and  for  the  reasons 
there  given  we  think  this  was  error.  Upon 
another  trial  evidence  of  this  character  should 
not  be  permitted. 

A  bill  of  exceptions,  which  Is  supported  by 
the  facts  Incorporated  in  the  record,  shows 
that  appellant  was  required  to  go  to  trial  be- 
fore a  jury  selected  from  the  panel  he  moved 
to  quash.  Insistence  is  made  that  the  jury 
was  prejudicial  to  the  rights  of  defendant  in 
that  the  evidence  showed  six  of  the  jurors  in 
the  panel  had  just  tried  him  in  another  cause. 
In  which  he  testified  to  his  innocence,  while 
the  prosecuting  witness  in  the  case  testified 
that. he  (api)ellant)  was  guilty,  and  the  other 
six  jurors  in  said  panel  had  heard  liie  evi- 
dence in  the  other  case,  and  had  reached  the 
conclusion  as  to  the  guilt  or  Innocence  of  de- 
fendant, and,  as  this  case  would  rest,  as  to 
the  question  of  guilt  or  innocence,  alone  upon 
the  testimony  of  the  prosecuting  witness  and 
the  defendant,  that  the  jurors  In  the  panel 
were  necessarily  disqualified.  Appellant  was 
compelled  to  go  to  trial  beiCore  a  jury  selected 
from  said  panel.  Be  exhausted  his  three 
peremptory  challenges  on  three  of  the  jurors 
who  had  convicted  bim  in  the  other  case^  and 
three  jurors,  who  had  convicted  bim  in  the 
other  case,  were  membera  of  this  jury  that 
tried  him.  The  agreed  facts  show  that  six  of 
said  panel  sat  in  cause  No.  5,999  (this  cause 
Is  No.  6,000;  defendant  being  the  accused  in 
both  cases),  In  which  he  was  prosecuted  for 
having  sold  intoxicating  liquor  to  the  same 
person  on  the  same  day  that  he  was  charged 
with  in  this  case.  It  was  further  agreed  that 
the  two  complaints  and  informations  were 
identical — that  is,  the  one  In  No.  6,999  was 
identical  with  that  in  No.  6,000;  that  the 
jurors  were  interrogated  In  support  of  this 
motion  to  quash;  that  the  entire  panel,  hav- 
ing been  Interrogated  in  support  of  his  mo- 
tion, first  stated  that  they  had  no  bias  in  fa- 
vor or  prejudice  against  the  accused  in  this 
case  such  as  would  infiuence  them  in  reaching 
their  verdict;  that  they  did  not,  from  hear- 
say or  otherwise,  know  anything  about  the 
merits  of  this  case.  On  further  cross-exam- 
ination by  appellant,  he  having  stated  to  the 
entire  panel  the  Issues  In  this  case  would  be 
identical  with  the  former  case,  that  would 
be  submitted  to  them  for  disposition,  and  on 
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same  evidence  as  Introduced  by  the  state,  one 
of  the  Jurors  who  rendered  his  verdict  in  the 
former  case  disqualified  himself  because  Ills 
mind  was  made  up,  and  he  was  excused. 
Bach  of  the  six  Jurors  who  did  not  sit  on  the 
former  case  answered  that  ther  had  heard  the 
evidence  introduced  in  that  case,  and  from 
that  evidence  had  formed  a  fixed  opinion  as 
to  the  merits  of  the  controversy  In  that  ca8& 
Two  of  them  were  also  disqualified,  and  were 
excused  because  of  said  opinion.  Three  Ju- 
rors were  then  picked  up  in  lieu  of  those  ex- 
cused. Under  this  evidence,  the  court  having 
overruled  appellant's  motion  and  forced  him 
to  trial  before  said  Jury,  he  exhausted  his 
three  peremptory  challenges,  by  scratching 
three  Jurors  who  had  sat  In  the  first  case; 
and  the  remaining  two  Jurors  who  sat  in  the 
former  case,  together  with  three  jurors  who 
had  beard  evidence  In  said  case,  were  selected 
to  and  did  try  him  In  this  case.  The  Judge 
puts  his  qualification  to  this  bill,  as  follows: 
"After  defendant's  cotmsel  bad  stated  to  the 
Jury  that  the  testimony  in  this  case  would  be 
the  same  as  the  testimony  In  cause  No.  5,999, 
it  further  sliows  that  the  same  defendant  was 
charged  with  selling  liquors  to  the  same  par- 
ty. In  the  same  county;  and  It  appeared  to 
the  court,  after  asiclng  the  remaining  nine 
members  of  the  jury  the  statutory  questions 
touching  theli  qualification,  that  they  were 
in  no  way  disqualified.  I  overruled  defend- 
ant's motion  to  quash."  This  case  comes 
strictly  within  the  rule  laid  down  in  Coble's 
Case,  42  Tex.  Cr.  R.  501,  60  S.  W.  968.  In 
fact,  the  Goble  Case  is  directly  in  point,  as 
is  Drye  v.  State,  40  Tex.  Cr.  R.  125,  40  S.  W. 
83.  See,  also,  Ollmore  v.  State,  37  Tex.  Cr. 
R.  81,  38  S.  W.  787,  and  Keaton  v.  State, 
40  Tex.  Cr.  R.  139,  48  S.  W.  90;  Holmes  v. 
State  (Tex.  Cr.  App.)  106  S.  W.  1160. 

It  Is  shown  by  bill  of  exceptions  that  these 
Jurors  had  a  fixed  opinion,  having  beard  the 
testimony  In  the  companion  case.  When  the 
Jurors  made  this  answer,  it  precluded  further 
investigation.  The  statute  has  made  scnne 
difference  as  to  whether  the  opinion  was 
formed  on  newspaper  accounts,  hearsay,  ru- 
mors, etc.,  and  where  the  opinion  is  formed 
after  bearing  the  facts  of  the  case,  either 
from  witnesses  out  of  court  or  on  the  witness 
stand.  In  the  latter  case,  where  the  Juror 
answers  he  has  a  fixed  (pinion,  the  juror  Is 
not  competent,  and  should  be  discharged  or 
excused  for  cause.  Under  such  circumstan- 
ces the  accused  Is  not  required  to  call  upon 
his  peremptory  challenges  to  get  rid  of  such 
Jurors.  It  would  seem  to  be  clear  that,  wher- 
ever a  Juror  is  partial  to  such  an  extent  that 
he  has  got  a  conclusion  established  in  his 
mind  as  to  the  guilt  or  Innocence  of  the  ac- 
cused party,  he  should  not  be  permitted  to 
sit  In  the  case.  The  Constitution  guarantees 
a  fair  trial  by  an  impartial  Jury.  In  this 
case  the  Jurors  answered  they  heard  the  tes- 
timony in  the  previous  case,  and  had  a  fixed 
opinion.     Every   one  of   them   should  have 


been  excused.  The  authorities  above  dted 
fully  sustain  this  proix>Bltion,  and  some  of 
them  are  directly  in  point,  even  to  the  extent 
of  holding  that,  where  the  facts  are  similar  in 
the  two  cases,  but  not  the  same  case,  the  ju- 
ror Is  Incompetent  In  the  Gllmore  Case,  su- 
pra, the  headnote  of  the  case  states  fairly  the 
result  of  the  opinion,  as  follows :  "On  a  trial 
for  a  violation  of  local  option,  where  the  Ju- 
rors OB  their  voir  dire  stated  that  they  sat 
upon  the  Jury  In  a  similar  case  the  day  liefore 
and  heard  the  principal  state's  witness  In  the 
case,  who  Is  the  prosecutor  In  this,  testify, 
and  from  his  testimony  they  believed  defend- 
ant was  guilty  of  selling  liquors  to  the  prose- 
cutor in  this  case,  and,  defendant's  challenge 
for  cause  being  overruled,  he  exhausted  his 
peremptory  challenges  upon  some  of  said  Ju- 
rors, and  the  others  sat  upon  the  trial,  held 
the  jurors  were  ail  disqualified,  and  it  was 
error  to  overrule  the  challenge  for  cause." 

In  Drye  v.  State,  supra,  the  headnote  may 
be  quoted:  "On  a  trial  for  a  violation  of  local 
option  Jurors  are  disqualified  who  have  ft 
formed  and  fixed  opinion  of  defendant's  guilt 
from  having  beard  the  principal  state's  wit- 
ness testify  to  defendant's  guilt  In  another 
similar  prosecution  of  another  party  Involving 
the  same  facts."  In  the  Goble  Case  the  Jurors 
answered  they  had  formed  an  opinion  from 
having  heard  the  testimony  of  the  witnesses 
in  another  case  against  defendant,  where  he 
was  being  tried  on  a  similar  charge  to  that 
on  which  he  was  then  being  tried.  The  court 
qualified  that  bill,  as  they  usually  do  in  sncb 
cases,  by  stating :  "That,  after  defendant  ask- 
ed the  above  questions,  the  Jurors  were  asked 
by  stats  if  sndi  opinion  would.  In  any  way  in- 
fiuence  their  action  in  finding  a  verdict,  and 
they  answered,  'No,'  and  that  tbey  would  not 
regard  any  of  the  facts  above,  and  only  such 
as  might  be  proven."  ''We  think  the  court 
erred  in  forcing  these  jurors  upon  appellant. 
Where  a  juror  answers  that  he  has  formed 
an  opinion  from  evidence  of  witnesses  in  a 
companion  case,  the  transaction  being  the 
same,  the  examination  should  cease,  and  the 
Juror,  being  incompetent,  should  be  discharg- 
ed. Defendant  is  entitled  to  a  trial  by  a  fair 
and  impartial  Jury,  under  the  Constitution 
and  laws  of  the  state.  Clearly,  where  they 
have  heard  testimony  In  another  trial,  and 
formed  an  opinion  as  to  the  guilt  of  defend- 
ant in  this,  they  are  not  competent  jurors." 

We  believe  the  court  should  have  sustained 
appellant's  exceptions  to  the  Jurors  that  they 
were  not  competent.  He  Is  entitled  to  have  a 
fair  trial  by  impartial  jurors,  and  not  by 
those  who  formed  and  have  fixed  an  opinion, 
although  they  say  they  can  disregard  such  fix- 
ed opinion  and  try  the  case  by  the  facta ;  and 
especially  Is  this  true  where  the  Jiurors  have 
heard  the  testimony  upon  which  they  predi- 
cate that  opinion. 

The  Judgment  is  reversed,  and  the  cause  i» 
remanded. 
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THOMAS  T.  STATB. 
(Oonrt  vt  Criminal  Appeals  of  Texas.     March 

18,  idoa) 

1.  Homicide— KzLuna  Onb  with  Desior  to 
EirFECT  Death  or  Aroibjcb. 

Where  one  with  express  malice  shoots  at 
another  with  a  deliberate  intention  of  killing 
liim,  and  kills  a  third  personal  accidentally,  ha 
is  cnilty  of  murder  in  vxe  second  degree. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
ToL  26.  Homicide,  i  23.] 

2.  Sake— iNSTRtrcriONS. 

An  instruction  that,  If  accused  unlawfully 
shot  decedent,  intending  to  kill  her,  and  he  did 
kill  her,  and  if  the  jur^  found  that  the  killing 
was  not  on  express  malice,  or  if  the^  had  a  rea- 
sonable doubt  as  to  whether  the  killing  was  on 
express  malice,  they  would  find  accused  guilty 
of  murder  in  the  second  'degree,  was  not  mis- 
leading, as  requiring  the  jury  to  find  tliat  tba 
killing  was  not  on  express  malice,  because  they 
could  find  accused  guilty  of  murder  in  the  sec- 
ond degree. 
&  Cbiminai.   Law  —  Tbiai.  —  Inbtbuctiohb— 

coifstkuotior  ab  a  whole. 

An  instmction  that  if  accused,  with  ex- 
press malice  and  with  a  deliberate  mind  to  kill 
a  third  person,  shot  at  the  third  person  and  ac- 
cidentally killed  decedent,  the  jury  should  find 
accused  guilty  of  murder  in  the  second  degree, 
was  not,  when  considered  in  connection  with 
the  charge  that  if  they  should  believe  that  ac- 
cused shot  at  the  third  person  with  a  weapon 
reasonably  calculated  to  mflict  death,  and  that 
be  intended  to  kill  the  third  person,  and  that  he 
accidentally  shot  decedent,  and  that  when  he 
shot  at  the  third  person  he  was  not  acting  in 
self-defense,  and  his  mind  was  not  by  some  ade- 
quate cause  aroused  to  such  a  degree  of  rage  as 
to  render  it  incapable  of  cool  reflection,  they 
should  find  him  guilty  of  murder  in  the  second 
degree,  and  with  the  charges  submitting  the  is- 
sues of  manslaughter,  self-defense,  and  reason- 
able doubt,  erroneous,  as  requiring  the  jui?  to 
find  beyond  a  reasonable  doubt  that  accused  ac- 
cidentally killed  decedent  while  shooting  at  the 
third  person. 
4.  HomciDK  —  Appeai.  —  Habkless    Ebbob— 

iKSTBuonons. 

Where  the  jury  found  accused  guilty  of 
mnrder  in  the  first  degree,  an  instruction  au- 
thorizing a  verdict  of  murder  in  the  second  de- 
gree on  the  jury  finding  that  accused,  while  at- 
tonpting  with  a  deliberate  intent  to  kill  a  third 
penon,  killed  decedent  accidentally,  was  not 
prejudicial. 

lE5d.  Note. — For  cases  In  point,  see  Cent.  Dig. 
Tol.  28,  Homicide,  H  716-T20.] . 

Appeal  from  District  Court,  Camp  County ; 
R.  W.  Simpson,  Judge. 

Hardee  Thomas  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    AflBrmed. 

Halaton  ft  Ward,  for  appellant  F.  J.  Mc- 
Cord.  Aast.  Atty.  Gen.,  for  the  State. 

RAMSEZ,  3.  In  tblB  case  appellant  was 
charged  in  the  district  court  of  Camp  coun- 
ty wltb  the  murder  of  one  Maiy  Ivey,  alleged 
to  have  been  committed  In  said  county  on 
fbe  ISth  day  of  July,  1907.  He  was  tried 
on  the  16th  day  of  December,  1907,  and  was 
found  guilty  of  mnrder  In  the  first  degree, 
and  his  ponlBtament  assessed  at  confinement 
in  the  penitentiary  for  life. 

The  motion  for  a  new  trial  raises  two 
questions  only,  both  of  which  relate  to  sup- 
posed errors   in  tbe   charge  of  tbe  court 


The  facts  show  briefly  that  on  the  evening  ot 
the  15th  of  July,  1907,  tbe  state's  witness 
Will  Jingle  left  tbe  house  of  Melse  Thoma» 
in  company  with  this  woman,  Mary  Ivey. 
When  they  left  tbe  house,  appellant  was  sit- 
ting on  the  gallery  talking  to  old  man  Thom- 
as. The  testimony  further  shows  that  this 
woman,  Mary  Ivey,  liad  some  time  prior 
thereto  been  appellant's  mistress,  or  at  least 
be  was  the  father  of  her  child  bom  out  of 
wedlock.  It  was  proven  by  more  than  one 
witness  that  a  very  short  time  l>efore  the 
killing,  appellant  had  stated  tliat  if  Iklaiy 
Ivey  and  Jingle  left  tbe  house  together  h» 
would  kill  them  both.  They  did,  soon  after 
this,  leave  the  bouse  together,  and  were  somo 
100  yards  or  more  from  tbe  house  when  the 
killing  occurred.  The  witness  Jingle  testi- 
fied that  he  and  Mary  liad  gotten  something 
like  100  yards  from  Thomas'  house,  when  he 
heard  a  pistol  fire,  and  heard  the  deceased 
scream  and  fall ;  that  before  this  be  had  not 
been  aware  ot  the  presence  of  appellant  and 
was  not  apprehending  any  danger;  that 
when  the  pistol  fired  he  looked  around  and 
saw  appellant  who  at  once  fired  on  him, 
shooting  two  or  three  times,  wounding  him 
in  the  arm,  and  one  ball  grazing  his  stomach, 
and  the  otfaer  passing  through  his  hat  The 
deceased  was  shot  in  the  back,  and  died  al- 
most instantly.  There  was  evidence  of  pow- 
der bums  on  ber  clothing,  showing  that  the 
pistol  was  held,  at  the  time  she  was  shot 
very  near  her  person.  The  theory  of  tbe  de- 
fense was  that  appellant  went  down  the 
road,  following  Jingle  and  the  deceased,  for 
the  purpose  of  talking  with  deceased:  that 
when  he  caught  up  with  them  he  called  de- 
ceased oft,  and  was  standing  and  talking  to 
her  when  the  witness  Will  Jingle  attacked, 
him  with  a  knife,  and  he  shot  at  him  In 
self-defense;  and  that  the  killing  of  Mary 
Ivey  was  accidental.  All  these  theories  and 
defenses  were  submitted  by  the  court.  The 
court  also  submitted  mnrder  of  the  first  de- 
gree, murder  of  the  second  degree,  and  man- 
slaughter. It  seems  to  be  well  established 
in  this  state  that  where  a  defendant  who- 
is  attempting  to  kill  another  on  express  mal-  . 
ice,  accidentally  kills  a  third  par^,  the  of- 
fense is  murder  in  the  second  degree.  McCoy 
V.  State,  25  Tex.  33,  78  Am.  Dec.  520 ;  Taylor 
V.  State,  3  Tex.  App.  387 ;  McConnell  v.  State, 
IS  Tex.  App.  300;  Mustek  v.  State,  21  Tex. 
App.  69,  18  S.  W.  95 ;  Breedlove  v.  State,  26 
Tex.  App.  445,  9  S.  W.  768.  This  rule  was 
distinctly  given  In  the  court's  charge.  With 
this  statement  we  will  now  consider  the  mat- 
ters upon  which  appellant's  counsel  rely  for  a 
reversal. 

The  first  matter  complained  of  Is  tbe  sup- 
posed error  in  the  following  portion  of  tbe 
court's  charge:  "Now,  if  you  shall  believe 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  the  defendant  unlawfully  shot  Mary 
Ivey,  intending  to  kill  her,  and  that  he  did- 
then  and  there,  by  shooting  her  with  a  pis- 
tol, kill  said  Mary  Ivey,  in  Camp  county. 
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Texas,  on  or  about  the  15tb  day  of  July,  A.  D. 
1907,  and  If  you  further  find  that  such  kill- 
ing was  not  npon  express  malice,  as  here- 
inbefore defined,  or  If  you  have  a  reasonable 
doubt  as  to  whether  such  killing  was  upon 
express  malice,  then  you  will  find  him  guilty 
of  murder  in  the  second  degree."  It  Is  claim- 
ed that  this  charge  Is  erroneous,  in  that  the 
Jury  were  required  to  And  afflrmatively  that 
the  killing  was  not  upon  express  malice,  be- 
fore they  could  find  the  defendant  guilty  of 
murder  In  the  secoud  degree ;  that  the  charge 
in  effect  ^s  an  instruction  that  they  must 
find  by  a  preponderance  of  the  evidence  that 
the  killing  was  not  upon  express  malice  be- 
fore they  would  be  Justified  In  finding  that 
tie  was  guilty  of  murder  in  ttie  second  de- 
gree, and  that  said  charge  is  an  Infringement 
-on  the  doctrine  of  reasonable  doubt,  and  was 
calculated  to  mislead  the  Jury  to  the  Injury 
of  appellant ;  and  in  this  connection  they  sub- 
mit the  following  proposition:  "Ttie  defend- 
ant is  entitled  to  the  benefit  of  the  reasonable 
doubt  throughout  the  entire  case,  and  in  or- 
der to  liave  the  benefit  of  the  lower  grade 
of  homicide  the  law  does  not  require  that 
the  jury  shall  believe  affirmatively  the  facts 
that  are  necessary  to  reduce  the  killing  to  the 
lower  grade  of  the  homicide.  But,  before  the 
conviction  can  be  for  the  higher  grade,  the 
evidence  must  satisfy  the  minds  of  the  Jury 
beyond  a  reasonable  doubt  that  the  killing 
was  of  the  higher  grade,  and  any  failure  of 
the  evidence  to  so  satisfy  them  entitled  the 
defendant  to  the  finding  of  the  lower  grade 
of  the  otFense."  In  support  of  this  proposi- 
tion, and  as  authority  for  their  contention 
that  the  charge  of  the  court  was  erroneous 
and  hurtful,  they  refer  to  the  cases  of  Mor- 
Kan  V.  State,  16  Tex.  App.  593,  White  v. 
State,  23  Tex,  App.  154,  3  S.  W.  710,'  and 
Casey  v.  State,  90  S.  W.  1018,  14  Tex.  Ct 
Rep.  818. 

We  have  carefully  examined  these  casea 
In  the  case  of  Morgan  v.  State  the  charge 
considered  was  as  follows:  "Implied  malice 
is  an  inference  or  conclusion  of  law  upon 
certain  facts  found  by  the  Jury.  Thus  the 
law  implies  malice  from  the  unlawful  kill- 
lug  of  a  human  being,  unless  the  circumstan- 
ces make  It  evident  that  the  killing  was  ei- 
ther Justifiable,  or.  If  not  Justifiable,  was 
so  mitigated  as  to  reduce  the  offense  below 
murder  in  the  second  degree."  This  charge 
was  held  erroneous,  in  that  It  affirmed  in 
substance  "that,  when  an  unlawful  killing 
is  shown,  the  homicide  is  presumed  by  law 
to  be  upon  malice,  and  in  order  to  meet  and 
overcome  this  legal  presumption  the  evidence 
— circumstances — must  make  it  evident  that 
the  killing  was  Justifiable,  or  so  mitigated 
as  to  reduce  the  offense  below  murder  in  the 
second  degree."  In  construing  this  charge, 
Judge  Hurt  holds  that  this  language  Infring- 
«d  the  doctrine  of  reasonable  doubt  We 
think,  however,  that  this  case  is  not  In  point 
here,  and  has  little,  if  any,  analogy  or  bear- 
ing upon   the   charge  complained   of.     The 


charge  In  the  Morgan  Case  was  clearly  wrong, 
because,  in  substance,  it  required  the  Jury  to 
find  defendant  guilty  unless  the  proof  was 
evident  that  he  was  Justifiable.  In  this  case 
the  court  tells  the  Jury  that  if  they  find  from 
the  evidence  that  the  killing  was  not  upon  ex- 
press malice,  or  if  they  liave  a  reasonable 
doubt  as  to  whether  such  killing  was  upon 
express  malice,  but  do  find  that  it  was  un- 
lawful and  intentional,  that  they  would  find 
him  guilty  of  murder  In  the  second  degree. 
We  think  this  charge  is  sufficient,  and,  so  far 
from  being  condemned  In  the  case  of  White 
V.  State,  23  Tex.  App.  154,  3  S.  W.  710,  that 
it  substantially  follows  the  rule  laid  down 
in  that  case. 

Again,  appellant  complains  of  the  follow- 
ing portion  of  the  court's  charge:  "If  you 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  Hardee  Thomas, 
did  In  Camp  county,' Texas,  on  or  about  the 
IStb  day  of  July,  A.  D.  1907,  with  express 
malice  aforethought  as  hereinafter  defined, 
with  a  pistol,  being  a  deadly  weapon,  and 
with  a  sedate  and  deliberate  mind  and  form- 
ed design  to  kill  William  Jingle,  did  unlaw- 
fully shoot  at  said  William  Jingle,  and  that 
in  his  effort  to  so  shoot  said  William  Jingle, 
if  you  find  he  did,  be  accidentally  and  unin- 
tentionally shot  and  killed  said  Mary  Ivey, 
you  will  find  him  guilty  of  murder  in  the 
second  degree."  It  is  claimed  that  this 
charge  is  erroneous,  in  that  the  Jury  were 
required  to  find  beyond  a  reasonable  doubt 
that  the  defendant  accidentally  and  unin- 
tentionally shot  and  killed  Mary  Ivey  while 
shooting  at  William  Jingle.  It  is  claimed 
that  the  Jury  should  have  been  told,  in  this 
connection,  that  In  the  event  they  failed  to 
believe  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  shot  and  killed  Mary 
Ivey  on  his  malice  aforethought,  then  they 
would  be  bound  to  find  him  guilty  of  murder 
in  the  second  degree,  and  that  if  they  bad 
a  reasonable  doubt  as  to  whether  he  inten- 
tionally shot  and  killed  Mary  Ivey,  or  ae- 
cidentally  shot  and  killed  her,  they  would 
be  bound  to  give  the  defendant  the  benefit 
of  such  doubt,  and  find  that  he  accidentally 
shot  her,  and  find  him  guilty  of  no  higher 
grade  of  homicide  than  murder  in  the  sec- 
ond degree ;  the  claim  being  that  said  charge 
shifted  the  burden  of  proof,  and  changed  the 
rule  of  reasonable  doubt  from  the  defendant 
to  the  state,  and  required  the  Jury  to  find  be- 
yond a  reasonable  doubt  that  the  shooting  of 
Mary  Ivey  was  accidental  before  they  would 
be  Justified  in  giving  him  the  benefit  of  the 
accidental  feature  of  the  case.  The  entire 
charge,  in  this  connection,  was  as  follows: 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  Hardee 
Thomas,  did  in  Camp  county,  Texas,  on  or 
about  July  17,  1907,  with  express  malice 
aforethought  as  hereinbefore  defined,  with  a 
pistol,  being  a  deadly  weapon,  and  with  a 
sedate  and  deliberate  mind  and-  formed  de- 
sign to  kill  William  Jingle,  did  unlawfully 
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■boot  at  WiUIam  Jingle,  and  that  in  hlB  ef- 
fort to  so  shoot  William  Jingle,  if  you  find 
be  did,  he  accidentally  and  unintentionally 
shot  and  killed  Mary  Ivey,  you  will  find  him 
guilty  of  murder  of  the  second  degree  and  as- 
sess the  proper  punishment  therefor;  or  if 
you  shall  believe  from  the  evidence  that  de-' 
fendant  shot  at  William  Jingle  with  a  pistol, 
same  being  a  weapon  reasonably  calculated 
to  inflict  death  or  some  serious  bodily  in- 
jury from  the  mode  and  manner  of  Its  use, 
and  that  he  intended  thereby  to  kill  said 
Jingle,  and  that  in  his  attempt  to  so  shoot 
William  Jingle,  if  he  did,  he  unintentionally 
and  accidentally  shot  and  killed  Mary  Irey, 
then  if  you  shall  find  beyond  a  reasonable 
doubt  that  when  he  shot  at  Jingle  he  was 
not  acting  in  his  self-defense,  under  the  law 
of  Justifiable  homicide  hereinafter  charged, 
and  if  you  further  so  find  that  when  he  so 
shot  at  Jingle,  if  he  did,  his  mind  was  not  by 
some  adequate  cause  aroused  to  such  a  de- 
gree of  anger,  rage,  sudden  resentment,  or 
terror  rendering  it  incapable  of  cool  reflec- 
tion, hereinafter  explained  under  the  charge 
upon  manslaughter,  then  you  will  find  him 
guilty  of  murder  In  the  second  degree,  and 
assess  the  proper  punishment  therefor." 

Besides  the  aboTe-quoted  charge,  the  court 
submitted  the  Issue  of  manslaughter  to  the  Ju- 
ry by  appropriate  Instruction,  and  the  law  of 
self-defense,  both  upon  actual  and  apparent 
danger,  in  a  manner  not  complained  of  in  the 
charge.  In  addition  to  this,  the  court  further 
Instructed  the  Jury  as  follows:  "If  you 
find  beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty  of  murder,  but  you  have  a 
reasonable  doubt  as  to  whether  he  is  guilty 
of  murder  in  the  first  or  murder  in  the  sec- 
ond degree,  you  will  give  him  the  benefit 
of  such  doubt,  and  convict  him  of  no  higher 
offense  than  murder  in  the  second  degree,  or 
If  yon  find  that  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  murder  in 
the  second  degree  or  manslaughter,  but  you 
have  a  reasonable  doubt  as  to  whether  he  is 
guilty  of  one  or  the  other  of  these  offenses, 
yon  will  give  him  the  benefit  of  the  doubt  and 
convict  him  of  no  higher  offense  than  man- 
slaughter." We  think  that  the  charge  com- 
plained of,  taken  in  connection  with  the  other 
portions  of  the  charge  of  the  court  quoted 
and  referred  to,  was  not  subject  to  the  ob- 
jections and  criticisms  made  by  counsel  for 
appellant  Again,  It  is  apparent  that  this 
charge  had  and  could  have  bad  no  effect  on 
the  Jury,  for  the  reason  that,  if  under  any 
charge  given  by  the  court  they  believed  that 
the  shooting  of  Mary  Ivey  was  unintentional 
or  accidental,  they  could  have  found  him 
guQty  of  no  higher  offense  than  murder  In 
the  second  degree,  even  though  they  may 
have  believed  that  in  shooting  at  the  witness 
William  Jingle  be  was  acting  with  malice 
aforethought  The  charge  complained  of  has 
been  approved  by  this  court,  and  the  doctrine 
often  announced  that,  where  one  party  with 
express  malice  shoots  another  with  the  de- 


liberate intention  to  kill  him,  and  kills  a 
third  Innocent  parl7  accidentally,  he  Is  guilty 
of  murder  in  the  second  degree. 

We  think  the  charge  of  the  court  was  not 
subject  to  the  criticism  made  by  counsel  for 
appellant;  and,  there  being  no  other  error 
assigned,  and  finding  none  In  the  record,  the 
Judgment  of  the  court  below  is  affirmed. 


WASHINGTON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

18,  I90a) 

Labcbnt— Labcert  frok  Pebson— Evidence 

— sutficienct. 

Evidence   held   to  justify   a  conviction  of 
theft  from  the  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §{  149-lt8.] 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

George  Washington  was  convicted  of  theft 
from  the  person,  and  he  appeals.    Affirmed. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  district  court  of  Bowie  county,  Tex.,  on  a 
charge  of  theft  from  the  person,  and  his  pun- 
ishment assessed  at  two  years'  confinement 
in  the  penitentiary. 

There  are  no  bills  of  exception  in  the  rec- 
ord, and  practically  the  only  question  raised 
is  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  of  conviction.  The  record  shows, 
in  substance,  that  George  Washington,  ap- 
pellant, was  a  negro,  and  that  be  kept  a  res- 
taurant and  barber  shop  in  the  town  of  New 
Boston,  in  Bowie  county.  The  prosecuting 
witness,  Will  Robinson,  from  whom  the  mon- 
ey was  charged  to  have  been  stolen,  was  a 
stranger  In  the  county,  and  had  come  In  the 
town  of  New  Boston  about  the  2d  day  of  De- 
cember, 1907.  While  In  the  restaurant,  dining 
with  two  negro  women,  and  after  he  had 
spent  some  few  dollars,  he  exhibited  a  $5  bill, 
which  he  bad  in  his  hands,  when  appellant, 
as  he  says,  whirled  around  and  said  to  him: 
"Give  me  this  money.  Tou  don't  know  what 
to  do  with  it,  nohow.  I  know  better  what  to 
do  with  it"  Robinson  testified  that  be 
thought  at  the  time  appellant  was  playing, 
and  said  to  bim:  "That's  all  right  You  are 
a  responsible  man,  I  guess,  running  a  re- 
sponsible house.  All  I  want  Is  my  $5  when  I 
ask  for  it"  He  states  positively  that  be  did 
not  give  his  consent  for  him  to  snatch  the 
|5,  and  that  it  was  not  taken  with  his  con- 
sent, and  in  a  few  minutes,  seeing  that  Wash- 
ington was  really  in  earnest  about  keeping 
his  money,  he  asked  him  for  It,  and  Washing- 
ton said:  "I  ain't  got  your  money."  The  tes- 
timony of  Robinson  was  corroborated  in  some 
respects  by  the  evidence  of  other  witnesses. 
Other  testimony  suggests  that,  if  the  money 
was  taken,  it  was  picked  up  from  the  table, 
and  not  taken  from  the  person  of  Robinson ; 
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and  there  is  some  testimony  saggestlng  that 
the  money  was  deposited  or  left  with  Wash- 
ington by  appellant,  with  the  understanding 
that  be  would  call  for  It  later  when  be  want- 
ed it,-  and  tills  testimony  suggests  the  idea 
that  the  witness  Robinson  later  became  in- 
Tolved  in  some  trouble,  and  the  oflScers  sought 
to  arrest  him,  and  he  run  off  and  left  his 
money  still  in  possession  of  Washington. 
The  charge  of  the  court  presented  the  whole 
matter  fairly  to  the  jury,  and  in  view  of  their 
verdict  affirming  appellant's  guilt,  and  hav- 
ing respect  for  the  action  of  the  trial  court, 
which  declined  to  set  aside  the  verdict  on  ac- 
count of  its  insufficiency,  we  have  not  felt 
at  liberty  to  reverse  the  case  on  account  of 
the  insufficiency  of  the  evidence,  though  we 
have  some  doubt  as  to  whether  really  there 
was  a  theft. 

The  judgment  of  the  court  below  is  af- 
firmed. 


OIIiLESPIB  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    March 
11,  1908.) 

1.  HoinCIDV— CaXTSK— MANBLi.T;OHTEB  —  "AD- 
EQUATE Cause." 

To  constitute  "adequate  caase"  to  reduce  a 
homicide  committed  while  under  the  influence 
of  passion  or  an^r  to  manslaughter,  it  is  not 
necessary  that  the  anger  or  passion  should  be 
sudden. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  67. 

For  other  definitions,  see  Words  and  Plirases, 
vol.  1,  p.  181.] 

2.  Same— iNBTBUonoNS— Manblaushtes. 

Wherer  In  a  prosecution  for  homicide,  the 
defendant's  testimony  suggestive  of  manslaugh- 
ter was  the  insult  to  defendant's  sisters  by  dece- 
dent, who  was  his  father,  and  that  he  killed  the 
father  upon  their  first  meeting,  and  the  state's 
evidence  showed  a  cold-blooded  murder,  either 
of  the  first  or  second  degree,  the  court  should 
not  charge  upon  any  grade  of  manslaughter,  ex- 
cept that  based  upon  an  insult  to  a  female  rela- 
tive, and  should  not  instruct  that  the  passion 
that  defendant  might  be  laboring  under  at  the 
time  of  the  homicide  must  be  a  sudden  passion. 

3.  Same— INSUXT  to  Othebb. 

Insult  to  a  female  relative  of  a  person  kill- 
ing the  one  insulting  the  relative  is  adequate 
cause  to  produce  a  passion  rendering  the  mind 
incapable  of  cool  reflection,  so  as  to  reduce 
the  homicide  to  manslau^ter,  where  it  was 
committed  upon  the  first  meeting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  73.] 

4.  Same— QcTEsnoN  for  Jxtbt. 

In  a  prosecution  for  homicide,  whether  de- 
fendant at  the  time  of  the  killing  was  laboring 
under  passion  aroused  by  defendant  having  in- 
sulted a  female  relative  of  defendant,  while  pas- 
sion rendered  his  mind  incapable  of  cool  reflec- 
tion at  the  time  of  the  homicide,  is  a  question 
of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide.  {  665.] 

5.  Same— "Manslauohter." 

Where  a  person  committing  a  homicide  did 
■0  in  the  belief  that  decedent  had  insulted  de- 
fendant's sisters,  the  homicide  was  "manslaugh- 
ter," if  committed  upon  the  first  meeting  after 
defendant  was  apprised  of  the  outrage,  whether 
decedent  actually  committed  the  insult  or  not,  if 


the  homicide  was  oonimlttsd  while  defendant 
was  acting  under  the  belief  tliat  decedent  was 
guilty,  and  while  laboring  under  a  passion  arous- 
ed bv  that  belief  which  rendered  bla  mind  in- 
capable of  cool  reflection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  62. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4338,  4342 ;  vol.  8,  p.  7715.] 

6.  Saue. 

Under  article  698.  Pen.  Code  1879,  provid- 
ing that  in  order  to  reduce  a  homicide  to  man- 
slaughter by  reason  of  insulting  words  or  con- 
duct of  the  person  killed  towards  a  female  rela- 
tive of  the  party  guilty  of  the  homicide,  it  must 
appear  that  the  killing  took  place  immediately 
upon  the  happening  of  the  insulting  conduct  or 
as  soon  thereafter  as  the  party  killmg  may  meet 
with  the  person  killed  after  having  been  inform- 
ed of  the  insult,  the  word  "meet'  signifies  that 
the  parties  were  brought  into  such  proximity 
as  would  enable  the  defendant  to  act  in  the 
premises,  whether  he  was  armed  or  unarmed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  vol.  5,  pp.  4468,  4469.] 

Appeal  from  District  Court,  Baylor  Cotm- 
ty ;  J.  M.  Morgan,  Judge. 

Guy  Gillespie  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Reversed 
and  remanded. 

J.  T.  Montgomery,  J.  A.  Stephens,  and  Hoi- 
man  &  Dickson,  for  appellant  F.  J.  McCord, 
AsBt  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  Iiis  punish- 
ment assessed  at  15  years'  conflnement  in  the 
penitentiary. 

Bill  of  exceptions  No.  6  complains  of  the 
following:  Defendant's  counsel  objected  to 
the  sixteenth  paragraph  of  the  court's  charge, 
defining  adequate  cause,  by  requiring  a  con- 
dition "which  is  capable  of  creating  and  does 
create  sudden  passion,  such  as  anger,  rage, 
sudden  resentment,  or  terror,  rendering  the 
mind  incapable  of  cool  reflection,  as  adequate 
cause,"  and  when  several  of  such  circumstan- 
ces might  be  found  to  exist  though  no  one 
of  them  might  be  found  sufficient,  yet  all. 
taken  and  considered  together,  might,  in  the 
opinion  of  the  Jury,  be  sufficient  to  create  in 
the  mind  of  the  party  killing,  the  above  con- 
ditions of  sudden  anger,  rage,  sudden  resent- 
ment or  terror  rendering  the  ndnd  incapable 
of  cool  reflection.  The  appellant  Insiste  that 
the  charge  is  incorrect  in  this  case,  since  the 
law  did  not  require  that  the  anger  should  be 
sudden,  or  sudden  passion,  and  the  same  is 
an  unjust  limitation  upon  the  rights  of  the 
defendant  and  misleading.  Bill  of  exceptions 
No.  6  complains  of  the  same  error  in  the 
charge. 

These  charges  are  erroneous.  See  Kann- 
macher  v.  State  (Tez.  Cr.  App.)  101  S.  W. 
242,  and  Redman  v.  State  (decided  at  the 
present  term)  108  S.  W.  865.  It  was  not 
proper  in  this  case  to  charge  upon  more  than 
one  phase  of  n^anslaughter.  Appellant's  tes- 
timony that  suggested  manslaughter  was  the 
insult  and  outrage  upon  his  (appellant's)  sis- 
ters by  the  deceased,  who  was  his  fatber;  he 
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claiming  that  deceased  bad  had  sexual  Inter- 
coane  with  his  sisters  and  that  he  killed 
him  upon  the  first  meeting.  The  state's  evl- 
-dence  showed  a  cold-blooded  murder,  either 
of  the  first  or  second  degree.  It  follows, 
therefore,  in  the  first  place,  that  the  court 
should  not  have  charged  upon  any  grade  of 
manslanghter  except  insult  to  a  female  rel- 
ative; and,  in  the  second  place,  the  court 
erred  In  telling  the  Jury  that  the  passion  that 
appellant  might  be  laboring  under  at  the 
time  of  the  homicide  must  be  a  sudden  pas- 
sion. As  appellant  insists,  the  court  further 
erred  in  not  charging  the  Jury  that  insult  to 
a  female  relative  is  adequate  cause  to  reduce) 
the  homicide  to  manslaughter,  if  the  klUiag 
occurred  upon  the  first  meeting.  By  this 
we  merely  mean  that  the  statute  makes  it  a 
cause  for  passion;  but  It  is  a  question  of 
fact  for  the  Jury  to  determine  whether,  as  a 
matter  of  fact,  tlie  defendant  was  laboring 
under  passion  such  as  rendered  his  mind  in- 
capable of  cool  reflection  at  the  time  of  the 
homicide ;  but  It  is  error  for  the  court  not  to 
tell  the  jury  that  the  insult  under  such  cir- 
cTuistances  is  an  adequate  cause  in  law  to 
produce  the  passion. 

The  evidence  in  this  case  further  suggests 
that  tlie  court  erred  in  not  telling  the  Jury 
that,  whether  deceased  had  outraged  the  Bis- 
ters of  appellant  or  not,  if  appellant  believed 
same  to  be  true,  and  acting  on  such  belief, 
and  laboring  under  passion  which  rendered 
his  mind  incapable  of  cool  reflection,  he  slew 
deceased  upon  the  first  meeting,  after  t>eing 
apprised  of  the  outrage,  the  same  would  be 
manslaughter. 

Appellant  further  complains  that  the  court 
erred  in  failing  to  charge  the  jury  as  to  what 
the  law  means  by  first  meeting.  In  passing 
upon  this  question  in  the  case  of  Pitta  v. 
State.  29  Tex.  App.  874,  16  8.  W.  189,  we  held 
that,  under  article  598  of  the  Penal  Code  of 
1879,  the  word  "meet"  signifies  that  the  par- 
ties were  brought  into  such  proximity  as 
would  enable  the  defendant  to  act  in  the 
premises,  whether  he  was  armed  or  unarmed. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  is  remanded. 


BANTON  v.  STATB. 

(Court  of  CSrlminal  Appeals  of  Texas.     March 
18,  1908.    Rehearing  Denied  April  15,  1908.) 

L  Cbiminai.  Law  —  Tbiai,  —  Irstbuotions  — 
CoRSTBiTcnoR  —  Whole  Ghaboc  Conbid- 

KBED. 

In  testing  the  accuracy  of  charges,  they 
(honld  Im  oonaidered  in  their  entirety,  and  it  is 
nnfair  to  single  out  some  isolated  sentence  or 
paragraph  and  make  it  a  test. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  14,  Criminal  Law,  SS  199&-1995.] 

2.  Bap«— Tbiai^— Ihststtctions. 

In  a  prosecution  for  rape  on  a  female  under 
the  age  oC  consoit,  the  court  charged  that  the 
conatitnent  dements  of  the  offense  were  that  ac- 
CDsed,  with  or  without  the  consent  of  the  female. 


and  without  the  use  of  force,  threats,  or  fraud, 
had  carnal  knowledge  of  her,  that  she  was  under 
the  aee  of  15  years  and  was  not  his  wife,  and 
that  the  proof  must  show  beyond  reasonable 
doubt  that  the  sexual  organ  of  the  female  was 
penetrated  by  the  male  organ  of  accused,  and 
charged  that  if  the  jury  believed  beyond  a  rea- 
sonable doubt  that  accused  did.  as  charged  in 
the  indictment,  at  the  time  and  place  allest^il. 
have  carnal  knowledge  of  prosecutrix,  and  that 
Ehe  was  under  the  age  of  15  years,  he  should  be 
found  guilty,  and  if  they  did  not  so  believe  he 
should  be  acquitted.  After  instructing  with  ref- 
erence to  the  penalty  to  be  assessed  in  the  event 
he  were  found  guilty,  the  court  further  charKcd 
that  if  the  jury  believe  that  accused  did  not 
have  carnal  knowledge  of  prosecutrix  on  or 
about  the  date  and  at  the  place  alleged,  or  if  thny 
had  a  reasonable  doubt  thereof,  accused  should 
be  acquitted,  and  that  accused  is  presumed  to  be 
innocent  until  his  guilt  is  established  by  lesal 
evidence  beyond  a  reasonable  doubt.  Held,  that 
the  charge  was  not  improper,  as  authorizing  a 
conviction  if  prosecutrix  was  over  15  years  old 
at  the  time,  or  if  there  was  a  reasonable  doubt 
that  she  was  under  15  years  old. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
TOl.  42,  Rape,  $$  88-100. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  591^-6925;  vol.  8,  p.  7778.] 

8.  Samb— Penetration. 

The  charge  did  not  authorise  a  conviction, 
though  there  was  no  evidence  of  penetration,  or 
a  reasonable  doubt  as  to  that  fact. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  SS  88-100.] 

4.  Criminal   Law  — Tbial— lusxBuonows  — 

BUBDEN    OF   PBOOF. 

The  charge  did  not  cast  upon  accused  the 
burden  of  proving  his  Innocence. 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1846-1857.1 

5.  Same. 

The  charge  was  not  subject  to  the  objection 
that  it  did  not  permit  the  Jury  to  acquit  ac- 
cused in  the  event  of  the  insufficiency  or  incred- 
ibility of  the  evidence. 

6.  Same— Appeal— Pbesebvatiow  ofObounds 
OF  Review— Necessity  of  Bill  of  Excep- 
tions. 

Where  improper  remarks  of  connsel  in  bis 
argument  are  assigned  as  error,  but  the  record 
does  not  contain  any  exceptions  to  them,  and 
only  refers  to  them  In  connection  with  a  special 
charge,  the  assignment  cannot  be  considered  on 
appeal. 

Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Dan  Banton  was  convicted  of  rape  upon  a 
female  under  the  age  of  consent,  and  appeals. 
Affirmed. 

W.  P.  Hancock  and  Farrar,  McRae  ft  Pier- 
son  for  appellant.  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State 


RAMSEY,  3.  Appellant  in  this  case  was 
convicted  In  the  district  court  of  Ellis  county, 
Tex.,  of  rape  upon  Lake  Carter,  a  female  un- 
der the  age  of  15  years,  and  his  punishment 
assessed  at  confinement  In  the  penitentiary 
for  five  years.  It  is  unnecessary  to  set  out 
the  facts,  or  to  discuss  them  furtlier  than  to 
say  that  by  the  testimony  of  the  prosecuting 
witness  it  was  shown  that  the  act  of  Inter- 
course was  had  between  hefself  and  ar4>el- 
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lant  about  the  date  named  in  tbe  indictment 
Tbe  appellant's  motion  raises  but  very  few 
questions. 

The  first  ground  of  the  motion  is  that  tbe 
court  erred  in  the  following  charge  to  tbe 
Jury:  "If  you  believe  from  the  evidence  that 
defendant  did  not  have  carnal  knowledge  of 
Lake  Carter  on  or  about  August  28,  1907, 
in  a  house  on  the  Echols  farm,  or  if  you  have 
a  reasonable  doubt  thereof,  you  will  acquit 
the  defendant."  It  is  claimed  that  this  charge 
is  erroneous,  in  that  it  does  not  tell  tbe  Jury 
that  if  they  believe  from  the  evidence  that 
Lake  Carter  was  over  15  years  of  age  at  the 
time,  or  if  they  believe  from  the  evidence 
that  there  was  no  penetration,  or  If  they  have 
a  reasonable  doubt  of  any  or  all  such  issues, 
they  will  acquit  the  appellant.  It  is  also 
claimed  that  this  charge  Is  erroneous,  in  that 
same  casts  tbe  burden  of  proof  on  the  appel- 
lant to  prove  his  innocence,  and  that  same 
does  not  permit  the  Jury  to  find  him  not 
guilty  from  the  lack,  or  the  Insufficiency,  or 
incredibility  of  the  evidence.  We  have  had 
many  occasions  to  say,  what  we  now  desire 
to  repeat,  that  in  testing  the  accuracy  of 
charges,  as  other  instruments,  they  should  be 
considered  in  their  entirety,  and  that  it  is 
an  unfair  criticism  or  test  of  the  sufficiency 
of  any  charge  to  single  out  some  isolated 
sentence  or  paragraph  and  make  It  a  test. 
Among  other  things  the  court  charged  the 
Jury  as  follows:  "The  constituent  elements 
of  the  ofllense  of  rape  upon  a  female  under 
IS  years  of  age  are  that  the  offending  per- 
son, with  or  without  the  consent  of  the  fe- 
male, and  with  or  without  tbe  use  of  force, 
threats,  or  fraud,  had  carnal  knowledge  of 
her;  that  she  was  at  the  time  under  the 
age  of  IS  years,  and  was  not  his  wife ;  and, 
further,  the  proof  must  show  beyond  a  rea- 
sonable doubt  that  the  sexual  organ  of  tbe 
female  was  penetrated  by  the  male  organ  of 
the  offending  party ;  but  It  Is  not  required  to 
show  that  the  penetration  was  to  any  par- 
ticular depth,  as  proof  of  the  slightest  pene- 
tration Is  sufficient.  It  is  not  required  to 
show  emission.  If  you  believe  from  tbe  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  did.  as  charged  in  the  indictment, 
on  or  about  the  28th  day  of  August,  1907, 
as  alleged,  in  the  county  of  Ellis  and  state 
of  Texas,  In  a  house  on  the  Echols  farm, 
have  carnal  knowledge  of  Lake  Carter,  and 
that  she  was  not  then  and  there  his  wife, 
and  you  further  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  she,  the  said 
Lake  Carter,  was  then  and  there  under  the 
age  of  15  years,  you  will  find  the  defendant 
guilty  as  charged,  and  assess  his  punishment 
as  hereinafter  directed.  If  you  do  not  so 
believe  beyond  a  reasonable  doubt,  you  will 
acquit  the  defendant"  Then,  after  certain 
Instruction  with  reference  to  the  punishment, 
the  penalty  to  be  assessed.  In  tbe  event  of 
finding  him  guilty,  tbe  court  gives  the  Jury 
this  instruction:     "If  you  believe  from  the 


evidence  that  defendant  did  not  have  carnal 
knowledge  of  Lake  Carter,  on  or  about  Au- 
gust 28,  1907,  In  a  house  on  the  Echols  farm, 
or  if  you  have  a  reasonable  doubt  thereof, 
yon  will  acquit  the  defendant"  This  is  fol- 
lowed by  the  following  Instruction:  "The 
defendant  In  a  criminal  case  is  presumed  te 
l>e  Innocent  until  bis  guilt  is  established  by 
legal  evidence  beyond  a  reasonable  doubt; 
and.  In  case  you  have  a  reasonable  doubt  as 
to  the  defendant's  guilt  you  will  acquit  him, 
and  say  by  your  verdict  'Not  guilty.'"  W& 
think  that  considered  altogether,  the  charge 
of  the  court  is  not  subject  to  tbe  objections 
and  criticisms  leveled  against  it 

Tbe  second  assignment  relied  upon  Is,  la 
substance,  the  misconduct  of  the  county  at- 
torney of  Ellis  county  in  his  closing  argu- 
ment, in  which  it  is  averred  that  he  made 
the  following  statement  to  the  Jury:  "That 
a  case  has  Just  been  decided  by  a  Jury  in 
this  court  upon  the  uncorroborated  testimony 
of  a  little  girl."  It  Is  claimed  that  these 
remarks  were  excepted  to  at  the  time  they 
were  made,  and  it  is  insisted  that  they  were. 
notwithstanding  the  charge  of  the  court  to 
disregard  them,  of  such  a  serious  nature  as 
that  in  any  event  the  case  should  be  reversed. 
Tbe  record  does  not  contain  any  exceptions 
to  these  remarks  at  all.  The  only  reference- 
to  the  matter  is  a  special  charge  given  by 
the  court  at  the  request  of  counsel  for  ap- 
pellant as  follows:  "Tou  are  further  in- 
structed, in  addition  to  tbe  main  charge,  that 
the  remarks  made  by  the  county  attorney  to 
you  that  a  case  has  Just  been  decided  by  a 
Jury  in  this  court  upon  the  uncorroborated 
testimony  of  a  little  girl  shall  not  be  consid- 
ered by  you  for  any  purpose  In  considering 
of  your  verdict"  As  here  presented  this  as- 
signment Is  without  merit 

The  only  remaining  assignment  Is  that  the 
verdict  of  the  Jury  is  unsupported  by  the 
testimony  and  that  tbe  testimony  Is  wholly 
insufficient  to  warrant  a  conviction.  With- 
ont  undertaking  to  quote  the  testimony, 
which,  as  usual  in  such  cases,  is  quite  vul- 
gar and  Indecent,  we  think,  in  view  of  tbe 
finding  of  the  Jury  and  the  action  of  the 
learned  trial  court  in  overruling  the  appel- 
lant's motion  for  a  new  trial,  that  we  are 
not  at  liberty  to  Interfere. 

The  Judgment  Is  affirmed. 


ROBERSON  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.     March' 
18.  190&    Rehearing  Denied  April  15,  190&) 

1.  Witnesses— EJxAMiNATioN — Leading  Quks- 

TiONS — Reluctant  Witness. 

Where  a  prosecutrix  in  a  rape  case  was  re- 
luctant to  testify,  talkin^r  bo  low  that  it  was 
necessary  in  almost  every  instance  to  ask  her  tO' 
repeat  her  answer  two  or  three  times,  it  waa- 
permissible  to  ask  her  leadinK  questions. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig.. 
vol.  60,  Witnesses,  {  81&] 
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2.  CsnaHAi.  lAw— AppBAir-SmmoiBROT  or 

BxCKFIIOIfB. 

Where  an  exoqytion  is  taken  to  the  conrt's 
refusal  to  allow  a  witness  to  answer  a  question, 
bat  the  answer  or  expected  answer  is  not  stated 
in  the  bill  of  exceptions,  the  rulinx  of  the  court 
in  exdodinc  it  cannot  lie  reviewed. 
S.  Saxb— REBiatvATioR  or  Oboxtrdb  of  Bjb- 
v«w— Conduct  o»  Coubt. 

Simply  statins  as  a  ground  of  a  motion  for 
a  new  trial  certain  conduct  of  the  Judfte  in  an- 
swering a  qnestion  of  the  jni7  after  their  re- 
tirement, without  Terifying  the  statement,  and 
without  taking  a  bill  of  exceptions  to  the  action 
of  the  conrt,  does  not  sufficiently  present  the 
matter  for  review. 

Appeal  from  Dlstri(it  Ooart,  Ellis  Counly; 
F.  lu  Hawkins,  Judge. 

Dave  Robersou  was  convicted  of  rape,  and 
appeals.    Afflrmed. 

W.  P.  Hancock  and  Farrar,  McRae  &  Pier- 
aoo,  for  appellant  F.  J.  McCk»rd,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  companion 
case  to  Bantoa  ▼.  State  (this  day  decided)  100 
S.  W.  lCi9.  What  was  said  in  that  case  will 
■apply  with  reference  to  the  criticism  of  the 
charge  in  this  case.  The  criticism  Is  substan- 
tially the  same,  and  the  charges  practically 
the  same.  There  is  some  little  difference  in 
the  verbiage,  but  not  of  practical  value. 

Appellant  reserved  an  exception  to  the  ac- 
tion of  the  court  permitting  the  attorney  rep- 
resenting the  state  to  ask  the  following  ques- 
tion: "And  that  is  what  he  did?  I  say  he 
got  on  you  there  and  did  it  to  yon?"  The 
objection  urged  is  that  the  question  was  lead- 
ing. The  answer  of  the  witness  was:  "He 
put  It  in  hlsself,  I  guess."  The  court  quali- 
fies this  bill  by  stating:  "It  does  not  sbow 
sufficient  amount  of  the  examination  to  en- 
able the  court  to  understand  what  portion  of 
tbe  testimony  it  refers  to;  but  the  witness 
was  reluctant,  and  the  court  permitted  the 
state  to  ask  her  leading  questions.  She  talk- 
ed very  low,  and  it  was  necessary  in  almost 
every  Instance  to  ask  the  witness  what  she 
said,  and  have  her  repeat  the  ansyrer  two  or 
three  times,  before  the  court,  coimsel,  or  Jury 
could  bear  what  her  answer  was."  As  ex- 
plained by  the  court,  it  was  permissible  to 
examine  the  witness  as  shown  by  tbe  bill. 

Another  bill  recites  that  appellant  placed 
the  vrltness  Lake  Garter  on  tbe  stand,  and 
among  other  matters  propounded  to  her  the 
following  question:  "Where  was  it  he  had 
intercourse  with  you?  In  the  house?"  The 
court  stistained  the  state's  objection  to  the 
question,  stating  that  it  was  not  necessary  to 
go  into  that  matter.  Appellant  excepted,  and 
requested  that  witness  be  permitted  to  an- 
swer, for  the  following  reasons:-  It  is  ad- 
missible for  the  purpose  of  showing  that  this 
wltneas,  who  testified  In  the  trial  of  State  v. 
Dan  Banton,  testified  that  Dan  Banton  had 
intnconrse  with  her  in  the  house,  and  it  is 
for  the  Jury  to  pass  on  the  credibility  of  Bu- 
na McDanlel,  who  testified  that  Dan  Banton 
and  Lake  Carter  were  in  tbe  front  yard,  and 

lOe  S.W.— 11 


tliat  Lake  Carter  was  nnder  the  bottom,  and 
Dan  Banton  was  on  top  of  her,  and  if  they 
did  anything  in  the  house  she  did  not  know 
it  It  is  further  urged  that  said  testimony  is 
admissible  to  show  the  credibility  of  the  wit- 
ness Lake  Carter,  then  testifying.  The  an- 
swer or  expected  answer  of  tbe  witness  is 
not  stated  in  the  bill,  and  we  are  unable  to 
say  what  her  answer  would  have  been.  We 
therefore  cannot  say  that  any  error  was  com- 
mitted by  this  ruling. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  alleges  that  the  following  question  was 
submitted  to  the  court  by  the  Jury,  while  they 
were  considering  their  verdict,  to  wit:  "Is  the 
state  required  to  prove  where  the  offense  was 
committed;  that  is,  whether  In  the  house  or 
in  the  yard?  [Signed]  J.  S.  Campbell,  Fore- 
man." The  question  was  answered  in  the 
negative.  This  Is  tbe  only  statement  of  the 
matter  to  be  found  in  the  transcript  It  Is 
not  in  any  way  verified,  nor  was  a  bill  of  ex- 
ceptions taken  to  the  action  of  tlie  court 
Simply  stating  this  matter  as  a  ground  of  the 
motion  for  a  new  trial  will  not  authorize  its 
consideration. 

It  is  contended  also  that  the  evidence  is  not 
sufficient  To  this  we  cannot  consent  Tbe 
state's  evidence  makes  a  case. 

The  Judgment  is  affirmed. 


TIPPITT  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.     March 

20,  1906.    Rehearing  Denied  April  15,  1906.) 
lifTOXiOATiNo  LiquoBS— LooAi.  Option— Bb- 

PEAL. 

Where  the  sale  of  intoxicating  liquor  lias 
been  prohibited  as  the  result  of  an  election,  a 
subsequent  election  held  with  the  same  result 
will  not  repeal  the  former  law,  and  a  conviction 
nnder  the  former  law  is  valid. 

Appeal  from  Haskell  County  Court;  Jo* 
Irby,  Judge. 

J.  L.  Tippitt  was  convicted  of  violating  tbe 
local  option  law,  and  appeals.     Afflrmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  tbe  local  option  law,  and  his  pirn- 
ishment  assessed  at  a  fine  of  $76,  and  40  days' 
confinement  in  tbe  county  Jail. 

Tbe  statement  of  facts  shows  that  an  elec- 
tion was  held  on  the  25th  day  of  October, 
1906,  to  determine  whether  or  not  the  sale  of 
Intoxicating  liquors  should  be  prohibited. 
Appellant  offered  ta  evidence  the  orders 
showing  a  subsequent  election,  and  upon  this 
statement  asked  the  court  to  charge  the  Jury 
that  said  election  repealed  the  former  law; 
and,  this  being  true,  they  will  find  defend- 
ant not  guilty.  This  is  not  correct  See  Dick 
Massie  v.  State  (decided  at  the  present  term) 
107  S.  W.  846.  The  facts  In  the  case  show 
a  clear  sale,  and  violation  of  the  law. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment is  affirmed. 
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STARBBCK  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   March 

11,  1908.     On  Rehearing,  April  15,  1908.) 

1.  IWTOXICATINO    I/IQUOBB— CbIMIRAL    PBOBE- 
CUnON  8— I N  D ICTMEN  TS— SUWICIEN  CT. 

All  indictment  for  violating  the  local  option 
law  is  sufficient  which  alleges  that  defendant 
unlawfully  sold  liquor  to  a  certain  person  after 
the  qualified  voter*  of  the  county  bad  deter- 
mined, at  an  election  held  in  accordance  with  the 
law,  that  the  sale  of  intoxicating  liquor  should 
be  prohibited  therein,  and  after  the  commission- 
ers court  of  the  county  had  passed  an  order  de- 
claring the  result  and  prohibiting  the  sale  of 
liquor  in  the  county,  ana  after  due  publication 
of  such  order. 

[Ed.  Note.— For  cases  in  polnt,8ee  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  225.] 

2.  Indictment  and    Information  —  Filing 
AND  Record. 

Where  on  information  was  left  with  the 
clerk,  and  a  capias  docketed  and  issued,  the 
style  and  number  of  the  case  indorsed  on  the 
information,  and  the  date  of  the  filing  entered 
on  the  file  docket,  it  is  a  sufficient  filing,  al- 
though the  file  mark  was  not  indorsed  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  g  154.] 

3.  Courts  —  Records  —  Entries  Nxmo  Pro 
Tunc. 

Where  the  clerk  has  merely  failed  to  make 
the  notation  of  file  on  an  information,  the  court 
is  authorized,  on  sufficient  showing,  to  order 
the  file  mark  indorsed  thereon  by  the  clerk  nunc 
pro  tunc. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  13,  CoortB,  S  868.] 

4.  Criicikai.  Law— Time  tor  TriaI/— Time  to 
Plead. 

Under  the  statute  the  two  days  to  which 
every  defendant  is  entitled  during  the  term  to 
file  written  pleadings  before  his  trial  are  after 
his  arrest,  and  not  after  the  filing  of  the  in- 
formation. 

On  Motion  for  Rehearing. 

8.  Intoxicatiho  Liquors — Criminal  Prose- 
cution—Evidence— Admissibilitt. 

In  a  prosecution  for  violation  of  the  local 
option  law,  testimony  of  a  witness  that  three 
days  after  the  sale  was  made  he  found  a  keg 
partly  full  of  whisky  on  the  premises,  which  de- 
fendant said  belon);ed  to  him  and  had  been  there 
some  time,  held  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  29,  Intoxicating  Liquors,  {  293.] 

Appeal  from  Jones  County  Court;  Jas.  P. 
Stinaon,   Judge. 

H.  Starbeck  was  convicted  of  violatiDg  the 
local  option  law,  and  appeals.    AflSrmed. 

Brooks  &  Scott,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Oen.,  and  J.  C.  Randel,  Co. 
Atty.,  for  the  State. 

RAMSET,  J.  Appellant  was  convicted  In 
the  county  court  of  Jones  county  for  unlaw- 
fully selling  Intoxicating  liquor  in  violation 
of  the  local  option  law.  There  are  several 
questions  raised  on  appeal,  which  we  will  now 
consider. 

First,  It  Is  claimed  that  the  affidavit  and 
Information  filed  against  appellant  did  not 
charge  him  with  committing  any  offense 
against  the  laws  of  this  state.  The  particular 
defect  claimed  In  the  affidavit  and  Informa- 
tion Is  that  they  do  not  in  express  terms  aver 


that  the  commissioners'  court  of  Jonea  ooonty 

bad  declared  the  result  of  the  prohibition  elec- 
tion held  In  said  county.  The  charging  part 
of  the  affidavit  is  that  "appellant  did  then  and 
there  unlawfully  sell  to  Joe  Mllstead  intoxi- 
cating liquor  after  the  qualified  voters  of  said 
Jones  county  had  determined,  at  an  election 
held  in  accordance  with  the  laws  of  the  state 
of  Texas,  that  the  sale  of  Intoxicating  liquor 
should  be  prohibited  In  said  Jones  county,  and 
after  the  commissioners'  court  of  said  Jones 
county  bad  passed  an  order  declaring  the  re- 
sult of  said  election  and  prohibiting  the  sale 
of  intoxicating  liquor  in  said  Jones  county, 
and  after  said  order  had  been  published  by 
the  county  Judge  of  said  county,  as  required 
by  law."  We  think  the  affidavit  and  informa- 
tion are  much  fuller  than  that  held  good  by 
this  court  In  the  case  of  Shilling  v.  State,  51 
S.  W.  240,  and  that  this  assignment  must  be- 
overruled. 

It  Is  next  claimed  that  the  court  erred  In 
overruling  appellant's  motion  to  quash  the  af- 
fidavit and  Information  on  the  ground  that 
neither  was  filed  at  the-  time  the  motion  wa» 
made.  The  facts  in  respect  to  this  matter  are,  ° 
as  we  gather  from  the  record,  that  the  affida- 
vit and  information  In  this  case  were  In  fact 
prepared  by  the  county  attorney  of  Jones 
county,  and  by  him  delivered  to  the  county 
clerk  of  that  county  on  the  2d  day  of  April, 
1907 ;  the  county  attorney  at  the  time  calling 
for  a  capias  for  the  arrest  of  appellant  The 
county  clerk  testified  that  he  did  not  remem- 
ber the  fact  of  the  papers  being  delivered  to- 
him,  and  there  was  no  file  mark  by  htm  In- 
dorsed on  either  the  affidavit  or  information ; 
but  they  bear  the  style  and  number  of  the 
case.  The  clerk  further  testified  that  he  must 
have  docketed  and  issued  the  capias  and  num- 
bered the  papers  in  said  cause,  since  all  thi» 
is  in  bis  handwriting.  He  also  states  that  all 
the  papers  In  that  case  bad  the  proper  style 
and  number,  and  the  said  affidavit  and  Infor- 
mation bad  said  style  and  number  of  the  case. 
He  I  also  testified  that  the  file  dodcet  shows 
tbnt  the  case  was  filed  on  the  2d  day  of  April, 
1907.  We  think  these  facts  sufficient  to  show 
that  the  affidavit  and  Information  had  been 
filed  In  the  legal  sense — that  is,  delivered  to 
the  county  clerk  as  papers  in  said  cause,  with 
the  Intent  and  purpose  that  they  should  be  kept 
among  and  treated  as  the  papers  In  the  case ; 
and  where,  in  such  case,  the  clerk  has  merely 
failed  to  make  the  notation  of  file,  the  court 
Is  authorized  upon  sufficient  evidence  to  order 
the  proper  file  mark  Indorsed  upon  the  com- 
plaint and  Information  by  the  clerk  nunc  pro 
tunc.  This  has  been  so  repeatedly  authorized 
and  held  in  this  state  that  there  can  be  no 
question  about  the  propriety  of  this  practice. 
Seal's  Adm'r  v.  Alexander,  6  Te^.  537 ;  Hol- 
man  v.  Chevallller,  14  Tex.  339;  Nelson  t. 
State  (Tex.  Cr.  App.)  101  S.  W.  1012;  Enc.  of 
Pleading  &  Practice,  vol.  8,  pp.  923-927; 
Cowan  V.  Ross,  28  Tex.  280 ;  Adams  v.  State 
(Tex.  Cr.  App.)  85  S.  W.  1080. 

It  is  contended,  however,  In  this  same  con- 
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nectton,  that,  If  the  affidavit  and  Information 
could  be  ordered  filed  nunc  pro  tunc,  never- 
theless appellant  was  entitled  to  two  days  aft- 
er the  affidavit  and  information  was  bo  order- 
ed filed  to  prepare  his  defense  and  pleadings 
before  be  could  be  required  to  go  to  trial.  It 
is  not  denied  that  under  the  statute  of  this 
state,  as  well  as  the  repeated  decisions  of  this 
court  (Johnson  v.  State,  49  S.  W.  618),  every 
defendant  In  all  cases  shall  be  allowed  two 
entire  days,  exclusive  of  all  fractions  of  a 
day,  after  his  arrest  and  during  the  term  of 
court,  to  file  written  pleadings.  It  will  be 
noted  that  the  two  days  allowed  Is  after  his 
arrest  As  stated,  this  question  has  been  fre- 
quently discussed  by  our  Supreme  Court  and 
this  court.  In  the  case  of  Terrell  t.  State^  41 
T«K.  466,  Judge  Roberts  says :  "It  is  sufficient 
to  show  that  the  indictment  was  filed,  which 
is  the  depositing  it  with  the  clerk.  The  entry 
by  the  clerk  Is  the  authentic  evidence  of  the 
act  of  filing."  Again,  Judge  Oalnes  says  (860 
Hanover  Fire  Ins.  Co.  v.  Shrader,  80  Tex.  S5, 
32  S.  W.  872,  33  S.  W.  112,  30  L.  R.  A.  498,  59 
Am.  St.  Rep.  25)  that,  "where  a  paper  Is  de- 
posited with  the  clerk  of  a  court  for  the  pur- 
pose of  making  It  a  part  of  the  record  In  the 
case,  It  Is  ffied."  Again,  in  Bennett  v.  State, 
92  S.  W.  415,  Judge  Davidson,  In  speaking  for 
this  court,  says:  "The  statute  does  not  re- 
quire any  particular  form  or  language  in 
which  the  filing  Shall  be  done.  It  simply  re- 
quires that  the  papers  shall  be  filed ;  and  this 
is  usually  done  by  the  clerk  noting  the  fact 
that  it  was  filed,  with  the  proper  number  and 
style  of  the  case,  and  signing  his  name  offi- 
cially." Similar  authorities  and  decisions 
might  be  cited  without  number ;  but  the  rule 
is  elementary  and  well  settled. 

In  this  case  it  was  proved  by  the  county 
attorney  that  he  prepared  and  filed  the  affi- 
davit and  Information  with  the  county  clerk 
on  the  2d  day  of  April,  1907,  and  that  he  call- 
ed for  a  capias  for  the  arrest  of  appellant  at 
that  time.  The  county  clerk  testified  that  the 
capias,  which  was  issued  In  this  case,  was 
issued  on  April  2,  1907,  and  Is  in  his  hand- 
writing, and  that  be  docketed  the  case,  and 
that  the  style  of  the  case  and  the  number 
(14243)  were  in  his  handwriting.  There  is  no 
evidence  contradicting  these  facts.  It  follows, 
tberetore,  that  the  contentions  relied  on  by 
appellant  for  reversal  are  unsupported  by  any 
good  authority,  nor  are  they  sustained  by  the 
evidence  attempting  to  Impeach  the  record. 

We  therefore  order  that  the  Judgment  of 
the  court  below  be,  and  the  same  Is  hereby,  In 
all  things  affirmed. 

On  Motion  for  Rehearing. 

This  case  was  affirmed  at  the  Dallas  term, 
and  now  comes  before  us  on  motion  for  re- 
hearing. 

Elspedal  complaint  is  made  that  the  court 
erptd  hi  admitting  in  evidoice  the  testimony 
of  O.  6.  Floumoy  to  the  effect,  In  substance, 
that  on  the  2d  day  of  April,  1907,  he  bad 
■eaitbed  the  place  of  business  of  appellant 


and  found  therein  a  20-gaIlon  keg  with  4  or 
5  gallons  of  whisky  in  It,  and  that  at  the  time 
defendant  made  the  statement  that  this  prop- 
erty belonged  to  him  and  had  been  there  for 
some  time.  It  is  claimed  that  this  testimony 
was  not  admissible,  and  reliance  Is  had  on  the 
cases  of  Parish  v.  State  (Tex.  Cr.  App.)  89  S. 
W.  830,  Harris  v.  State  (Tex.  Cr.  App.)  98  S. 
W.  842,  and  O'Shenness^  v.  State  (Tex.  Cr. 
App.)  96  S.  W.  790.  An  inspection  of  the  rec- 
ord shows  that  the  sale  of  liquor  charged  and 
undertaken  to  be  proved  in  this  case  was  on 
the  30th  day  of  March,  1907.  The  possession 
by  appellant  of  the  whisky,  as  shown  by  the 
witness  objected  to,  was  on  April  2,  1907, 
three  days  thereafter.  It  was  provm  by  the 
admission  of  appellant  that  this  whisky  had 
been  in  his  house  for  some  time.  The  testi- 
mony of  the  witness  Joe  Mllstead  asserted  a 
sale  made  by  appellant  Such  sale  was  denied 
by  appellant,  who  became  a  witness  In  his 
own  behalf.  This  testimony,  under  the  ruling 
of  this  court  In  the  case  of  Wagner  v.  State 
(not  yet  officially  reported)  109  S.  W.  169,  and 
under  the  authority  of  the  case  of  Myers  v. 
State  (Tex.  Cr.  App.)  108  S.  W.  392,  was  ad- 
missible. In  the  last-cited  case  the  authorities 
relied  upon  by  appellant  are  in  express  terms 
overruled. 
The  motion  for  rehearing  is  denied. 


HARDGRAVB  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  1908.) 

1.  <3BUfiNAi.    Law— Appbai,— Record— State - 
iiENT  07  Facts — Fobii  and  Oontents. 

Under  Acts  30th  Leg.  p.  BIO,  c.  24,  S  6, 
which  provides  that,  on  appeal  in  felony  cases, 
so  mucQ  of  tiie  transcript  of  the  stenographer's 
report  shall  be  inserted  in  the  statement  of  facts 
as  is  necessary  to  show  what  the  evidence  was, 
provided  that  such  report  shall  not  be  in  the  form 
of  questions  and  answers,  except  where  the  judge 
snail  deem  that  form  or  statement  necessary, 
a  statement  of  facts  on  appeal,  which  consists 
entirely  of  questions  and  answers,  cannot  be 
considered,  wnere  there  is  nothing  in  the  record 
Indicating  that  the  trial  judge  deemed  it  neces- 
sary to  an  understanding  of  the  case  to  so  make 
up  the  statement. 

2.  Saux— Presuhptiokb. 

In  order  to  justifv  a  reversal  of  a  convic- 
tion for  murder  upon  Dills  of  exceptions  to  the 
court's  action  permitting  witnesses  to  testify 
that  the  house  where  the  homicide  occurred  was 
a  house  of  prostitution,  such  bills,  where  the 
evidence  in  the  case  Is  not  before  the  court,  must 
exclude  all  theories  upon  which  such  testimony 
might  be  admitted,  because,  while  evidence  of 
this  character  is  not  generally  admissible  in  such 
a  case,  circumstances  may  exist  warranting  its 
introduction. 
8.  Same. 

On  appeal  from  a  conviction  of  murder,  de- 
fendant complained  of  the  following  statement 
by  the  prosecutor:  "Why  did  he  not  place  some 
witness  on  the  stand  to  establish  self-defense?" 
— as  being  unwarranted  by  the  evidence  and  an 
indirect  reference  to  defendant's  failure  to  tes- 
tify in  his  own  behalf.  The  bill  of  exceptions 
showed  that  defendant  did  not  testify,  that  only 
defendant  and  another  person  were  witnesses  to 
the  homicide,  and  that  such  other  person  was  a 
witness  for  the  state.    The  bill  further  showed 
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Uwt  tbe  conrt  excluded  the  proaectttor's  atate- 
in«nt  from  thie  jury,  and  that  defendant's  re- 
queated  charge  in  imtin^,  asking  the  withdraw- 
al of  the  remark,  was  given  to  the  jury.  The 
court  signed  the  bill  with  the  qualification  that 
the  record  showed  that,  while  not  present,  there 
were  other  people  inside  the  house  where  the 
murder  was  committed,  naming  them,  and  that 
the  court  was  of  the  impression  that  the  prose- 
cutor's statement  referred  to  defendant^  at- 
tomey  not  calling  upon  one  of  such  people  to 
establish  self-defense.  The  bill  did  not  show 
just  where  the  homicide  occurred,  but  made  It 
reasonably  apparent  that  the  persons  named  in 
the  court's  qualification  were  inside  the  house  in 
which  the  killing  occurred.  Held,  that  the  bill 
did  not  suflSciently  show  that  the  prosecutor's 
statement  was  pomted  at  defendant's  failure  to 
testify. 

Appeal  from  District  Conrt,  Mitchell  Coun- 
ty;  James  L.  Shepherd,  Jndge. 

Ed  Hardgrare  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.    Aflarmed. 

Hood  &  Shadle,  for  appellant.  F.  X  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  murder  In  the  second  degree ;  bis  pun- 
ishment being  assessed  at  25  years'  confine- 
ment In  the  penitentiary. 

The  entire  statement  of  facts  is  by  ques- 
tions and  answers.  Motion  by  the  Assistant 
Attorney  General  is  made  to  strike  same  from 
the  record  as  being  In  contravention  of  Acta 
SOtb  Leg.  p.  510,  c.  21,  {  6,  with  reference  to 
statement  of  facts  in  criminal  cases,  which  is 
as  follows:  "In  the  trial  of  criminal  cases  in 
the  district  court,  in  which  the  defendant  Is 
charged  with  felony,  the  stenographer  shall 
keep  an  accurate  stenographic  record  of  all 
the  proceedings  of  such  trial  In  like  manner 
as  Is  provided  for  In  civil  cases,  and  should 
an  ai^al  be  prosecuted  from  any  Judgment 
of  conviction,  yrhenever  the  state  and  defend- 
ant cannot  agree  as  to  the  testimony  of  any 
witness,  then  and  in  emdi  event  so  much  of 
the  transcript  of  the  stenographer's  report 
with  reference  to  such  disputed  fact  or  facts 
shall  be  Inserted  In  the  statement  of  facta  as 
is  necessary  to  show  what  the  witness  testi- 
fied to  in  regard  to  the  same,  and  shall  con- 
stitute a  part  of  the  statement  of  facta,  and 
the  same  rule  shall  apply  in  the  preparation 
of  bills  of  exceptions:  provided  that  such  ste- 
nographer's report,  when  carried  into  the 
statement  of  facts  or  bills  of  exceptions,  shall 
be  condensed  so  as  not  to  contain  the  ques- 
tions and  answers,  except  where,  In  the  opin- 
ion of  the  Judge,  such  questions  and  answers 
may  be  necessary  In  order  to  elucidate  the 
fact  or  question  involved."  Under  these  pro- 
visions of  the  law  we  are  of  opinion  the  mo- 
tion of  the  Assistant  Attorney  General  should 
be  sustained.  There  Is  nothing  connected 
with  the  record  and  the  preparation  of  the 
statement  of  facts  which  brings  It  within  the 
rules  prescribed  by  the  above  section,  indicat- 
ing that  the  trial  Judge  deemed  It  necessary 
to  an  understanding  of  the  case  to  so  make 
up  and  constitute  said  statement  of  facts. 


The  statement  of  facts,  therefore,  cannot  be 
considered. 

There  are  three  bills  of  exceptions  reserved 
to  the  action  of  the  court  permitting  witness- 
es to  testify  to  the  general  reputation  of  the 
house  at  which  the  homicide  should  hare  oc> 
curred,  to  wit,  that  It  was  a  house  of  prostltit 
tlon.  As  a  general  proposition,  we  are  of 
opinion  that  evidence  of  this  character  is  not 
admissible  in  cases  of  this  sort ;  but  there  are 
circumstances  readily  concelrable  that  might 
Justify  its  Introduction.  If  the  deceased  was 
an  officer,  and  there  is  some  Intimation  in  the 
qualifications  to  the  bill  that  such  was  the 
case,  and  was  there  In  the  discharge  of  his 
duty  as  required  in  obedience  to  the  terms  of 
article  363  of  the  Penal  Code,  It  would  be 
permissible  to  show  the  bouse  to  be  one  of  111 
fame;  and  there  might  be  other  circumstan- 
ces or  matters  arising  during  the  trial  making 
such  testimony  admissible.  In  order  to  Jus- 
tify a  reversal  of  the  case  upon  these  excep- 
tions, It  would  be  necessary  for  the  bills  to 
exclude  all  theories  or  matters  upon  which 
the  testimony  might  be  admitted.  This  re- 
mark Is  made  in  view  of  the  fact  that  the 
testimony  in  the  case  is  not  before  the  court 
As  these  matters  are  presented  in  the  record, 
we  are  of  opinion  there  Is  no  such  error  as 
would  require  a  reversal.  We  refer  to  Gib- 
son V.  State,  23  Tex.  App.  414,  6  S.  W.  314, 
and  Vlllareal  v.  State.  26  Tex.  107,  in  which" 
evidence  showing  the  character  of  the  house 
at  which  the  homicide  occurred  was  admitted. 
In  each  instance  it  was  a  bawdy  house.  In 
the  Gibson  Case,  supra,  she  was  the  accused 
party — the  mistress  of  the  house  at  which  the 
homicide  occurred,  living  there,  and  incident- 
ally It  may  be  remarked  that  she  seemed  to 
have  been  defending  somewhat  upon  the  line 
of  thought  that  it  was  her  home.  In  Villa- 
leal  V.  State,  supra,  the  appellant  proposed  to 
show  he  was  at  the  bawdy  house  at  the  time 
the  killing  occurred.  The  trial  court  rejected 
the  testimony,  and  our  Supreme  Court  held 
the  ruling  error.  We  do  not  wish  to  be  un- 
derstood, however,  as  saying  that  In  all  cases 
this  character  of  testlmcmy  would  or  would 
not  be  Introdudble.  It  would  depend  upon 
the  facts  in  each  case,  and  the  manner  In 
which  It  was  presented. 

Another  bill  of  exceptions  Is  reserved  to 
some  remarks  of  one  of  the  prosecuting  offi- 
cers, to  wit:  "Why  did  he  not  place  some 
witness  on  the  stand  to  establish  self-defense?" 
Objection  was  urged  to  this  as  being  unwar- 
ranted by  the  evidence,  and  calculated  to  In- 
jure api>ellant  before  the  Jury,  and  that  it 
was  an  indirect  reference  to  his  failure  to  tes- 
tify In  bis  own  behalf,  and  the  bill  recites 
that  as  a  matter  of  fact  he  did  not  testify, 
and  that  there  were  only  two  witnesses  to  the 
homicide  In  question,  to  wit,  himself  and  one 
Albert  Smith.  It  is  further  recited  that  the 
state  introduced  Smith  as  a  witness,  and  it  Is 
also  shown  in  the  bill  that  the  court  excluded 
the  remark  from-  the  Jury,  and  Instructed 
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tbem  not  to  regard  It ;  and  tt  Is  further  stated 
In  the  bill  that  appellant  prepared  a  charge  in 
writing  asking  the  withdrawal  of  the  remark, 
which  was  given  to  the  Jnry.  The  court  signs 
this  bill  with  the  qualifications  "that  the  rec- 
ord shows  that,  while  not  present,  there  were 
five  other  people  Inside  the  house,  to  wit,  Dan- 
iels and  wife,  John  Brown,  Hattle,  and  Rose 
Ross'  husband ;  and  the  court  was  of  the  im- 
pression that  the  phrase,  'Why  did  he?"  etc., 
referred  to  one  of  appellant's  attorneys." 
Just  where  the  homicide  occurred  is  not  shown 
by  the  bill  of  exceptions,  and  we  are  left  some- 
what to  conjecture.  The  bill,  however,  makes 
it  reasonably  apparent  that  the  above-named 
parties  were  inside  of  the  house,  and  It  makes 
it  reasonably  to  appear  that  the  killing  occur- 
red at  the  house.  These  witnesses  may  have 
been  so  situated  with  reference  to  the  parties 
engaged  in  the  difficulty  that  they  could  have 
seen  or  known  sufficient  of  the  evidence  to 
have  assisted  him  in  Ills  theory  of  self-de- 
fense. As  the  bill  Is  presented,  It  is  not  made 
Bofficiently  to  appear  that  the  remarks  were 
pointed  at  the  defendant's  failure  to  testify. 
See  Reinhard  v.  State  (Tex.  Cr.  App.)  106  S. 
W.  128.  In  the  Reinhard  Case  a  similar  ques- 
tion arose,  and  was  presented  very  much  as 
la  this  question. 

As  the  record  is  before  ns,  we  are  of  opinion 
the  errors  complained  of  are  not  sufficient  to 
require  a  reversal  of  the  Judgment;  and  it  is 
therefore  affirmed. 


6RBATH0DSB  v.  STATB. 

(Court  ot  Criminal  Appeals  of  Texas.     March 
11,  1908.) 

1.  Cbiminal  Law  —  JuBisDicTion  —  Mods  or 
ACQTrlBIRO  JusisDicnoN. 

In  a  i>ro8ecutlon  for  the  theft  of  a  mole 
in  the  district  court  of  the  countv  to  which  the 
mnle  was  taken  and  was  sold,  tne  bare  arrest 
of  defendant  in  another  county,  from  which  he 
took  the  mule,  and  an  examininc  trial  there  be- 
fore a  jnitice  of  the  peace,  who  remanded  him 
to  the  custody  of  the  sheriff  of  the  county  of 
the  trial,  to  await  the  action  of  its  grand  jury, 
did  not  defeat  the  jurisdiction  of  the  court, 
since,  to  attach  jurisdiction  in  such  a  case,  it 
requires  at  least  the  return  of  an  indictment. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent  Dig. 
▼oL  14,  Criminal  Law,  {  196.] 

2.  SAJO— TBIAI<— iNSTBCOnOMS. 

In  a  prosecution  for  the  theft  of  a  mule, 
a  charge  to  find  defendant  guilty  if,  after  he 
took  the  mule  and  before  his  indictment,  he 
bron^t  the  mule  into  the  county  of  the  trial 
and  had  it  in  his  possession  in  such  county,  was 
not  erroneous  in  assuming  that  defendant  took 
the  mule,  and  as  being  a  charge  on  the  weight 
«f  the  testimony,  and  as  authorising  the  Jury  to 
convict  defendant  on  the  possession  alone,  where 
the  first  i)art  ot  the  charge  was  in  effect  that  if 
the  JWT  believed  from  the  evidence,  beyond  a 
mnable   "    " 


doubt,  that  defendant  fraudulently 
UnA  the  mule  as  alleged  within  five  years  be- 
fore the  time  of  indictment,  without  the  owner's 
consent  and  with  the  intent  to  appropriate  the 
mule  to  his  own  use,  etc ;  the  entire  charge  be- 
ing a  proper  presentation  of  the  law  of  theft. 

PCd.  Notcu— For  cases  in  point,  see  Cent.  Dig. 
vol.  1^  Criminal  Law,  Q  1782-1748,  175^ 
17M.] 


S.  Sauk— Appkai/— Mattkbs  to  bx  Showk  bt 

Recobd. 

On  appeal  from  a  conviction  of  the  theft 
of  a  mule,  the  Court  of  Criminal  Appeals  were 
not  called  upon  to  review  any  error,  except  tliat 
pointed  out  in  the  motion  for  a  new  trial  or  in 
Dills  of  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  Vi,  Criminal  Law,  U  2951-2953.] 

4.  Same  —  Review  —  Habmixss    E<bbob  — In- 

STBUCnORS. 

Even  though  the  court,  in  a  prosecution  for 
the  theft  of  a  mule,  erred  in  its  charge  on  ac- 
complice's testimony,  the  charge  was  not  in- 
jurious to  defendant,  where  the  evidence  did 
not  suggest  that  any  of  the  witnesses  were  ac- 
complices. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  8154-3169.] 

5.  Same  —  Evidence— Tebtimont  or  Accom- 
pucEB  —  AcooifPucEB  Within   Rni.B8  oy 

JBVIDBNCE. 

In  a  prosecution  for  the  theft  of  a  mule,  it 
appeared  that  the  witness  to  whom  defendant 
sold  the  animal  bought  it  in  the  ordinary  open 
market  various  parties  standing  near,  such  wit- 
ness testified  tliat  he  rather  suspicioned  defend- 
ant Iiad  stolen  the  mule  because  of  the  price  ha 
paid  defendant  for  it,  which  was  considerably 
less  than  its  market  value.  Held,  that  the  tes- 
timony did  not  suggest  tliat  the  witness  was  an 
accomplice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {{  1082-1098.] 

Appeal  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Judge. 

Dan  Oreathouse  was  convicted  of  tlie  thefl 
ot  a  mule,  and  be  a^ieals.    Affirmed. 

Ford  &  Patterson,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  conviction  for  theft 
of  a  mule ;  the  punishment  assessed  being  five 
years'  confinement  in  the  penitentiary. 

The  facts  in  this  case  show  that  appellant 
took  the  animal  in  Palo  Pinto  county,  and 
carried  It  to  Decatur,  in  Wise  county,  where 
he  sold  it  In  the  trial  of  the  case  appel- 
lant filed  a  plea  to  the  JorUdictlon  on  the 
ground  that  defendant  had  had  an  examining 
trial  before  the  Justice  of  the  peace  in  Miner- 
al Wells,  Palo  Pinto  county,  for  the  same  of- 
fense herein  charged,  and  was  remanded  to 
the  custody  of  the  sheriff  of  Palo  Pinto  cooo- 
ty  to  await  the  action  of  the  grand  Jury  on 
said  charge ;  that  at  the  time  of  the  return- 
ing of  this  Indictment  In  Wise  county  there 
was  pending  In  said  Palo  Pinto  county,  be- 
fore a  court  having  Jurisdiction  thereof,  to 
wit,  the  Justice  court,  this  id«itlcal  cause. 
The  state  filed  an  exception  to  the  plea,  which 
was  sustained  by  the  court,  and  said  plea 
stricken  out,  and  aroellant  excepts.  This 
question  was  decided  against  appellant's  con- 
tention In  the  case  of  Pearce  v.  State,  98  S. 
W.  861,  17  Tec.  Ct  Rep.  447.  We  there  held 
that  the  Jurisdiction  of  the  court  cannot  at- 
tach until,  first,  the  property  has  been  witb- 
in  the  terms  of  the  statute  in  the  county; 
and,  second,  that  the  indictment  has  been 
preferred.  It  takes  these  steps,  at  least  the 
return  of  the  Indictment,  to  attach  the  Juris- 
diction of  a  district  court    The  bare  arrest 
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of  appellant  in  Palo  Pinto  county  and  an 
examining  trial  before  a  justice  of  tlie  peace 
would  not  defeat  ttie  Jurisdiction  of  the  dis- 
trict court  of  Wise  county. 

Bill  of  exceptions  No.  2  complains  of  the 
following  charge:  "And  If  you  believe  that 
after  the  defendant  took  said  mule,  and  be- 
fore the  lOth  day  of  January,  1908,  he,  the 
defendant,  brought  said  mule  into  Wise  coun- 
ty, Texas,  and  had  said  mule  in  bis  posses- 
sion In  said  Wise  county,  Texas,  you  will 
find  defendant  guilty."  Appellant  Insists  that 
said  charge  Is  erroneous,  in  that  it  assumes 
before  the  jury  that  defendant  took  the  mule,* 
and  Is  a  charge  on  the  weight  of  the  testi- 
mony, and  authorizes  the  jury  to  convict  de- 
fendant on  the  possession  alone.  We  do  not 
think  appellant's  criticlBm  is  correct  The 
whole  charge  reads  as  follows:  "If  In  this 
case  you  belieye  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  did,  la 
the  county  of  Palo  Pinto  and  state  of  Texas, 
at  any  time  within  five  years  next  before  the 
lOtb  day  of  January,  1908  (which  Is  the  date 
of  the  filing  of  the  indictment  In  this  case), 
fraudulently  take  from  the  possession  of  Ike 
Johnson  the  mule,  as  alleged  In  the  Indict- 
ment, without  the  consent  of  the  said  Ike 
Johnson,  and  with  the  Intent  to  deprive  the 
Bald  Ike  Johnson  of  the  value  of  the  same, 
and  to'  appropriate  It  to  the  use  of  him,  the 
said  defendant,  and  that  the  said  Ike  John- 
son was  at  the  time  the  owner  of  said  mule, 
and  if  you  believe  that  after  the  defendant 
so  took  the  said  mule,  and  before  the  10th 
day  of  January,  1906,  he,  the  defendant, 
brought  said  mule  into  Wise  county,  Texas, 
andi^ad  said  mule  in  his  possession  In  said 
Wise  county,  Texas,  you  will  find  the  defend- 
ant guilty,  and  so  say,  and  assess  his  punish- 
ment at  confinement  in  the  penitentiary  for 
any  time  not  less  than  two  nor  more  than  ten 
years."  As  suggested,  taking  the  charge  as 
a  whole,  it  Is  a  proper  presentation  of  the 
law  of  theft 

The  last  insistence  of  appellant  is  that  the 
court  erred  in  bis  charge  on  accomplice's  testi- 
mony, because  same  allowed  a  conviction  on 
too  low  degree  of  proof.  The  charge  is  er- 
roneous under  the  rule  laid  down  in  Burrel 
Gates  V.  State  (Tex.  Gr.  App.)  103  S.  W.  859; 
but  appellant's  suggestion  does  not  point  out 
the  error  therein  complained  of,  since  we 
there  held  that  the  charge  was  a  charge  on 
the  weight  of  evidence.  We  are  not  called 
upon  to  review  any  error  exc^t  that  point- 
ed out  in  the  moticm  for  a  new  trial  or  in 
bills  of  exception.  It  is  not  an  accurate 
eriticism  upon  the  charge  to  say  that  it  au- 
thorizes a  conviction  on  too  low  degree  of 
proof.  Furthermore,  although  erroneous,  the 
charge  could  not  have  injured  appellant  In 
this  case,  since  the  evidence,  to  our  minds, 
does  not  suggest  that  any  of  the  witnesses 
In  this  case  were  accomplices.  The  witness 
Miller,  to  whom  the  party  sold  the  animal, 
nought  It  In  the  ordinary,  open  market  vari- 
ous parties  standing  near,  la  the  town  of  De- 


catur. He  (Hillerj  says  he  rather  susplcioned 
appellant  may  have  stolen  the  animal  by  the 
price  he  paid  for  It  which  was  some  $20  or 
$25  less  than  the  market  value  of  the  mule. 
This  testimony,  and  this  is  all,  does  not  sug- 
gest that  Miller  was  an  accomplice. 

There  is  no  error  in  this  record  that  au- 
thorizes a  reversal  of  this  case,  and  the  judg- 
ment is  affirmed. 


BENSON  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  80, 

1907.    On  Behearing,  March  18,  1908.) 

1.  Cbimirai.  I1A.W— Plka.  of  Fobmxb  Convic- 
tion. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  a  plea  of  former  conviction  in  another 
case  was  properly  stricken,  where  neither  the 
complaint  nor  the  information  on  the  former 
trial  was  set  out  as  an  ejzhibit  or  made  a  part 
of  the  plea. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  669.] 

On  Rehearing. 

2.  SiJMtB— Stateuent  of  Facts— Timx  of  Fil- 
ing—Evidence— Sutficienct. 

Evidence  held  to  show  that  a  statement  of 
facts  was  filed  out  of  time. 
S.  Sake. 

Where  the  statement  of  facts  on  an  ap- 
peal Ib  not  subject  to  consideration,  I>ecau8e  filed 
out  of  time,  and  the  indictment  is  valid,  the 
court  cannot  disturb  the  conviction. 

Appeal  from  Johnson  County  Court;  J.  D. 
Gtoldsmitb,  Judge. 

John  Benson  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Afllrmed. 
Motion  for  rehearing  and  certiorari  denied. 

F.  E.  Johnson,  H.  P.  Brown,  and  A.  S. 
Bledsoe,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  confinement  in  the  county  jail ;  hence 
this  appeal. 

There  Is  but  one  bill  of  exceptions  in  the 
record,  and  that  is  to  the  action  of  the  court 
in  striking  out  appellant's  plea  of  former 
conviction.  Said  plea  is  as  follows:  "Be- 
cause In  case  No.  7,301,  wherein  the  state  of 
Texas  was  plaintiff  and  John  Benson  was  de- 
fendant the  defendant  was  therein  charged 
by  indictment  with  the  same  offense  with 
which  he  is  now  and  here  charged  and  being 
tried;  that  is,  with  making  an  illegal  sale 
of  Intoxicatlag  liquors  to  the  same  R.  R. 
French;  that  in  said  case  pending  in  this 
court  a  jury  was  impaneled.  Indictment  read, 
defendant  pleaded  not  guilty,  and  was  legally 
tried  and  convicted  of  said  offense,  and  a 
judgment  of  conviction  duly  entered  against 
him,  a  copy  of  which  Judgment  is  made  a 
part  hereof,  marked  'Elxhibit  A' ;  that  though 
said  sales  were  and  are  charged  to  have  been 
made  on  different  dates,  upon  said  trial  the 
same  evidence  was  relied  on  to  sustain  a  con- 
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▼Ictlon  aa  herein  charged,  and  that  the  of- 
faun  waa  the  same,  the  same  facta,  and  the 
«ame  defendant;  that  all  the  proceedings 
had  in  said  case  fully  appear  on  the  dockets 
of  this  court,  and  are  herewith  presented  for 
the  inspection  of  the  court"  It  will  be  aeen, 
from  this,  that  neither  the  complaint  nor  the 
Information  is  set  out  as  an  exhibit  to  the 
plea,  or  made  a  part  thereof.  While  the  plea 
seta  out  that  a  copy  of  the  Judgment  of  con- 
viction, marked  "Exhibit  A,"  Is  made  a  part 
thereof,  we  find  no  exhibit  In  the  record  of 
said  Judgment  Same  does  not  appear  in  con- 
nection with  the  record.  Bill  of  exceptions 
shows  that  the  motion  of  the  county  attorney 
to  strike  out  said  plea  was  granted,  and 
same  was  stricken  out,  and  the  court  refused 
to  hear  any  evidence  In  support  of  same,  and 
refused  to  submit  said  plea  to  the  Jury  for 
their  consideration.  It  has  been  held  that, 
where  the  proceedings  were  In  the  same  case. 
It  was  not  necessary  to  set  out  a  formal  plea ; 
that  the  court  would  take  Judicial  cogniz- 
ance of  what  had  been  done  in  the  same  case 
in  the  same  court  See  Robinson  v.  State, 
21  Tex.  App.  160,  17  8.  W.  632,  and  Foster 
V.  State,  25  Tex.  App.  543,  8  S.  W.  664.  But 
it  Is  held  that,  where  the  former  acquittal 
or  conviction  Is  set  up  in  another  case,  the 
plea,  to  be  sufficient,  must  contain  the  indict- 
moit,  verdict  and  Judgment  on  the  former 
trial,  or,  in  a  misdemeanor,  the  Information 
and  complaint  See  Washington  t.  State,  35 
Tex.  Cr.  R.  156,  82  S.  W.  694,  and  Shubert 
V.  State,  21  Tex.  App.  661,  2  S.  W.  883.  It 
is  further  held  that  where  the  plea  is  not 
good  on  its  face,  or  where  it  is  defective,  and 
exception  is  taken  and  sustained  to  same, 
the  action  of  the  court  la  proper,  and  no  evi- 
dence can  be  adduced  ia  support  of  same. 
See  Pickens  t.  State,  9  Tex.  App.  270,  and 
Alexander  v.  State,  21  Tex.  App.  407,  17  S. 
W.  139,  57  Am.  Rep.  617.  Under  the  authori- 
tlea  in  this  state,  the  plea  presented  was  de- 
fective, and  the  court  did  not  err  in  strik- 
ing out  same.  Appellant  took  no  leave  to 
amend,  and  consequently  he  cannot  complain. 
We  have  examined  the  record  carefully, 
and  the  evidence  is  sufficient  to  sustain  the 
verdict,  and  the  Judgment  is  affirmed. 

On  Rehearing. 

BROOKS,  J.  Appellant  waa  convicted  In 
the  county  court  of  Johnson  county  on  a 
charge  of  selling  Intoxicating  liquors  In  viola- 
tion of  the  local  option  law.  The  term  of 
court  at  which  he  waa  convicted  adjourned 
by  operation  of  law  on  the  3d  day  of  March, 
1906.  The  statement  of  facts  appears  in  the 
record  to  have  been  filed  on  the  day  court 
adjourned.  The  Judgment  of  conviction  was 
affirmed  by  this  court  in  an  opinion  by  Judge 
HSNDERSON  delivered  on  January  30,  1907. 

A  motion  for  rehearing  and  certiorari  was 
filed  by  appellant.  In  which,  for  the  first  time, 
it  was  suggested  tliat  all  the  orders.  Judg- 
ments, and  decrees  putting  local  option  In 
force  In  Johnson  county  were  interiwlated  in 


the  statement  of  facts;  that  the  statement 
of  facts,  as  prepared  originally,  contained, 
in  place  of  the  full  orders  as  they  appear  in 
same  as  originally  brought  to  this  court  the 
words  "Here  Insert  records."  The  original 
statement  of  facts  sent  up  Tn  answer  to  the 
requested  certiorari  fully  confirms  the  conten- 
tion of  the  appellant  that  these  orders  put- 
ting local  option  in  force  In  Johnson  county 
were  copied  in  the  statement  of  facts  after 
it  was  filed.  In  this  state  of  the  contest 
counsel  for  the  state  filed  a  motion  to  strike 
out  the  statement  of  facts  on  the  ground  that 
notwithstanding  same  appears  and  bears  the 
file  mark  on  the  record  of  being  filed  as  of 
in  terra  time,  in  truth  such  statement  of  facts 
was  filed  much  more  than  20  days  after  ad- 
journment of  the  term  of  court  at  which  ap- 
pellant was  convicted.  On  this  issue  of  fact 
made  by  the  state's  motion,  much  testimony 
was  taken  and  several  witnesses  Introduced 
whose  evidence  was  taken  down  and  preserv- 
ed under  the  direction  of  this  court 

Mr.  O.  L.  Bishop,  county  clerk  of  Johnson 
county,  testified,  in  substance,  that  it  waa 
in  Johnson  county  a  very  general  practice 
to  file  statements  of  facts  after  the  adjourn- 
ment of  court  and  after  the  expiration  of 
the  20  days  allowed  by  order  of  the  court  in 
which  to  file  statements  of  facts;  that  he 
was  unable  to  say  in  this  case  whether  the 
statement  of  facts  was  filed  after  the  expira- 
tion of  the  time  allowed  by  law  or  not. 

Messrs.  W.  B.  Featherstone  and  A.  S.  Bled- 
soe both  testified  with  some  positiveness  that 
the  statement  of  facts  was  filed  in  term 
time,  though,  as  we  conceive,  neither  of  them 
gave  any  very  definite  or  conclusive  reasons 
for  their  recollection,  which,  however,  seems 
to  be  distinct  and  l>ear8  every  evidence  of 
having  been  honestly  stated.  On  the  other 
hand,  Mr.  J.  B.  Haynes,  who  was  then  as- 
sistant county  attorney  of  Johnson  county, 
testifies  with  the  utmost  positiveness  that  the 
statement  of  facts  was  filed  long  after  the  ex- 
piration of  the  20  days  allowed  by  the  court 
within  which  a  statement  of  facts  might  be 
filed,  though  we  find  in  the  record  no  very 
definite  data  on  which  he  basis  his  state- 
ment However,  in  the  testimony  of  Mr. 
Mason  Cleveland  and  Mr.  J.  E.  Warren,  the 
first  county  attorney  of  Johnson  county  at 
that  time  and  the  latter  his  assistant,  both 
testified  to  such  facts,  and  named  such  cir- 
cumstances, and  gave  such  reasons  as  to 
make  it  certain  that  the  statement  of  facts 
was  filed  long  after  the  expiration  of  the 
20-day  order,  and  leaves  this  court  without 
discretion  in  the  matter,  if  we  are  to  assume 
that  they  are  worthy  of  belief. 

Mr.  Warren  testified  as  follows:  "In  the 
trial  of  the  case,  Mr.  French  was  the  only 
witness  for  the  state,  and  the  only  witness 
that  testified  in  the  case,  and  Mr.  Benson 
was  running  a  business  there,  and  the  man 
I  had  known  all  my  life  was  in  partnership 
with  him,  and  they  brought  in  a  statement 
of  facts — ^I  think  brought  them  to  the  county 
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attorn^'B  oflSce  some  time  before  20  days 
had  ^paed ;  tbat  Is,  they  brought  testimony 
of  this  man  French,  and  had  In  that  "Here 
Insert  record  testimony"  at  the  bottom  of 
his  testimony.  And  there  was  something  said 
at  the  time  that  those  papers  were  brought 
In  the  office  about  filing  the  record  testimony 
with  that,  completing  statement  of  facts,  and 
they  left  them  there,  and  they  were  put  In 
top  drawer  of  Mr.  Cleveland's  desk,  and  they 
stayed — I  do  not  know — a  month  and  a  half, 
maybe  longer  than  that,  in  that  desk,  and 
we  discussed  It  there  In  the  office  pretty 
thoroughly  about  whether  we  (Mr.  Cleveland) 
would  make  them  go  to  the  expense  of  writ- 
ing that  or  not,  and  the  men  Insisted  it 
was  not  any  use,  mere  matter  of  iform,  etc. 
But  after  this  went  in  without  any  record 
testimony  being  in  statement  of  facts.  I  re- 
member this  conversation  In  the  office,  in 
which  Mr.  Cleveland  said  to  Mr.  Haynes  and 
myself  that  "we  are  safe  on  these  cases 
anyhow,  because  they  have  come  In  here  and 
asked  to  file  statement  of  facts  back,  and  in 
case  they  raise  that  other  point  we  can  hold 
them  on  the  proposition  that  they  were  filed 
out  of  season,  'and  they  remained  there,  It 
seems  to  me,  a  month  and  a  half  or  two 
months,  and  were  finally  taken  down  by  the 
clerk.' " 

Mason  Cleveland,  county  attorney,  testifies, 
among  other  things:  "My  wife  was  sick,  and 
I  could  not  attend  court  at  the  time  these 
cases  were  tried.  My  wife  was  confined  at 
that  time.  Baby  was  born  on  the  23d  of 
March.  These  statements  of  facts  were  in 
the  office  when  I  got  back  to  the  office,  and 
when  I  discovered  them  in  the  office  I  looked 
them  over  to  see  what  condition  the  record 
was  in,  and  I  discovered  that  in  preparing 
statements  of  facts  they  had  put  this  state- 
ment, 'The  clerk  will  here  copy  orders  of  the 
commissioners'  court.'  Well,  my  recollection 
was  this  court  had  already  decided  this 
was  error,  and  could  not  be  done,  and  I  knew 
it  at  the  time,  and  I  know  Mr.  Haynes  dls- 
cnssed  with  Mr.  Benson  the  matter  of  not 
agreeing  to  statement  of  facts  In  that  con- 
dition, and  when  they  did  agree  to  it  I  call- 
ed Mr.  Warren's  attention  to  the  fact  that 
the  20  days  had  expired,  and  if  they  did 
raise  the  question  of  the  statement  of  facts 
being  In  that  shape  we  would  have  statement 
of  facts  stricken  out  on  account  of  the  time 
expired.    1  Imow  this  to  be  facts." 

The  court  Is  naturally  under  some  em- 
barrassment in  passing  on  a  question  of  fact 
in  respect  to  a  detail  of  a  matter  of  prac- 
tice arising  in  the  court  below,  and  would 
have  been  very  glad  to  have  been  relieved 
of  the  difficulty  of  so  doing.  There  is  noth- 
ing in  the  record  to  indicate  that  the  county 
attorney  and  his  asslBtant  are  not  as  truth- 
ful and  candid  as  other  counsel,  and,  as  stat- 
ed, their  testimony,  by  such  circumstances 
and  details  as  admit  of  no  doubt,  and  of  a 


character,  fixes  the  date  of  filing  conclusively 
as  far  beyond  the  expiration  of  the  20^7 
order  that,  if  we  have  any  respect  for  it,  we 
must  bold,  as  we  do,  that  the  statement  of 
facts  was  filed  after  the  adjournment  of  the 
court,  and  after  the  expiration  of  the  20  days 
allowed  by  law  for  the  filing  of  the  state- 
ment of  facts. 

Being  prohibited,  therefore,  from  consid- 
ering the  statement  of  facts.  It  must  follow, 
the  indictment  being  good,  that  we  cannot 
Intervene  or  interfere,  and  arrest  and  set 
aside  the  Judgment  of  the  court  below.  It 
is  therefore  ordered  that  the  motion  for  re- 
hearing and  certiorari  be  overruled. 


BENSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6,. 

1907.    On  Rehearing,  March  18,  1S08.) 

Intoxicating  Liqcobs— Local  Option  Law 
— I;tfobuation  fob  Violation— "Vamdity. 
An  information  in  a  prosecation  for  violat- 
ing_  the  local  option  law  is  not  invalid  for  al- 
leging that  the  conunissioneTs'  court  passed  and 
published  the  order  putting  local  option  Into  ef- 
fect 

[ESd.  Note.— For  cases  in  point,  see  Cent  DlR. 
vol.  29,  Intoxicating  Liquors,  i  225.] 

Appeal  from  Johnson  County  Court;  J.. 
D.  Goldsmith,  Judge. 

John  Benson  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

F.  E.  Johnson,  H.  P.  Brown,  and  A.  S. 
Bledsoe,  for  appellant  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  wa«  for 
violating  the  local  option  law.  Under  tbe- 
authority  of  Hode  Games  ▼.  State  (Tyler 
term,  1906)  99  8.  W.  98,  the  information  is 
Invalid,  in  that  It  alleges  the  commissioners' 
court  did  pass  and  publish  the  order  putting 
local  option  into  effect;  whereas,  it  Is  the- 
duty  of  the  county  Judge  to  make  this  put>- 
lication. 

Accordingly  the  Judgment  is  reversed,  andi 
the  prosecution  ordered  dismissed. 

On  Rehearing. 

At  a  previous  term  of  this  court  the  Judg- 
ment herein  was  reversed,  the  opinion  hold- 
ing that  the  indictment  was  not  sufficient 
to  charge  the  offense  of  violating  the  local 
option  law.  By  the  law  as  now  enunciated 
this  indictment  is  sufficient  See  Holloway 
▼.  State  (decided  March  18,  190^  110  S.  W. 
745,  and  the  authorities  collated  in  the  Hollo- 
way  Case.  The  other  questions  arising  lik 
the  case  are  settled  adversely  to  appellant  in 
the  John  Benson  Case  (8,788-1,093,  this  day 
decided)  109  S.  W.  160. 

The  state's  motion  for  rehearing  is  grant- 
ed, the  Judgment  of  reversal  set  aside,  and 
the  indictment  is  now  held  sufficient,  anA. 
the  Judgment  Is  affirmed. 
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WA0N1DB  T.  STATU. 

(Conrt  «f  Criailna]  Appeals  of  Texaa.    Feb.  19, 

1908.    On  Rehearing,  March  20,  1906.) 

1.  Ckihihai.  Law— Hasioxss  Ebbob— Adhib- 

UOR   or  EVIDKNCK. 

The  error  in  permitting  the  proeecution  to 
prove  8  fact  by  accused,  testifying  in  bis  own 
behalf,  ia  not  gronnd  for  reversal,  where  the 
same  fact  ia  proved  without  objection  by  other 
witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Criminal  Law,  {{  §187-3148.] 

2.  IwroxicATiNS  LiQuoBS— Violation  ov  Lo- 
cal Option  Law— Evidence— Admibsibh,- 

ITT. 

Where,  on  a  trial  for  the  violation  of  the 
local  option  law,  the  state  proved  that  accnsed 
had  made  a  sale  of  intoxicating  liquors  in  pro- 
hibited territory,  and  accused  testified  that  he 
bad  not  made  such  sale,  it  was  competent  for 
tbe  state  to  prove  that  accused  had,  contempo- 
raneously with  sudi  sale,  in  his  possession  such 
an  amount  of  liquor  as  to  forbid  any  reasonable 
picsmnption  that  he  had  it  for  his  own  imme- 
oiate  use,  as  bearing  on  the  probability  of  ac- 
cnsed desiring  to  sell,  and  as  showing  that  he 
was  in  a  podtion  to  make  a  sale. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  296.] 

8.  WiTNEsaES  —  SzAiaNATioN  —  Refbxshiro 
Mkmobt. 

Where,  on  a  trial  for  violating  the  local  op- 
tion law,  a  witness  testified  that  accused  made 
the  sale  about  October  10th.  and  the  indictment 
was  returned  on  October  18th,  it  was  not  prej- 
udicial to  permit  the  witness,  with  a  view  of  re- 
freshing his  memory,  to  examine  a  statement 


he  had  testified  occurred  prior  to  that  time. 

[Bid.  Note.— For  cases  in  point  Bee  Cent  Dig. 
vol.  50,  Witnesses,  {  885.] 
4  Cbiminai.  Law  — LonTATioRB  — iNSTBiro- 

noNS. 

It  is  erroneous  for  the  court  to  give  a 
diarge  which  limits  the  time  in  which  the  state 
must  prove  its  case  to  a  lesser  time  than  the 
statutory  period  fixed  for  the  prosecution  <A  the 
offense. 

Appeal  from  Hnnt  County  Court;  J.  W. 
Manning.  Judge. 

Jeff  Wagner  was  convicted  of  selling  In- 
toxlcsting  liquors  in  violation  of  the  local 
option  law,  and  be  appeals.    AfBrmed. 

H.  D.  Wood,  for  appellant.  C.  A.  Leddy, 
Co.  Atty.,  and  F.  J.  McGord,  Aast  Atty.  Gen., 
for  tbe  State. 

RAMSEY,  J.  Appellant  was  charged  in 
tbe  county  court  of  Hnnt  county  with  the  of- 
fense of  selling  intoxicating  liquors  In  viola- 
tion of  the  local  option  law.  R.  H.  Smith 
testified  directly  and  positively  that  some 
time  In  tbe  month  of  October,  1907,  he  bought 
a.  pint  of  whisky  from  appellant.  This  was 
denied  by  appellant,  and  he  Interposed,  among 
other  defenses,  that  of  an  alibi. 

Complaint  Is  made  that  the  court  erred  in 
permitting  the  county  attorney  to  prove  by 
tbe  defendant,  who  became  a  witness  In  his 
own  b^alf,  that  about  tbe  12th  or  14th  of 
October,  1907,  he  receipted  and  received  from 
the  express  oflSce  a  padcage  weighing  about 


45  pounds,  and  which  contained  three  gallons 
of  whisky.  The  objections  to  this  testimony 
were  so  general  as  to  make  it  doubtful  wheth- 
er they  could  or  should  be  considered.  They 
are  to  the  ^ect,  in  substance,  that  the  evi- 
dence was  immaterial  and  Irrelevant  and  be- 
cause tbe  state's  testimony  showed  the  sale 
to  have  occurred  either  Wednesday,  Thurs- 
day, or  Friday.  If,  however,  they  could  be 
considered  at  all,  a  sufi9clent  answer  to  the 
objections  Is  that  the  same  facts  were  proven 
on  tbe  trial  by  other  witnesses  and  without 
objection.  It  Is  well  settled  in  this  state  that 
the  erroneous  admission  of  testimony  is  not 
cause  for  reversal,  if  the  same  fact  is  prov- 
en by  other  testimony  not  objected  to.  See 
Rogers  v.  State,  26  Tex.  App.  404,  9  S.  W. 
762 ;  Walker  v.  State,  17  Tex.  App.  16 ;  John- 
son T.  State  (Tex.  Or.  App.)  26  S.  W.  504; 
Stephens  v.  State  (Tex.  Cr.  App.)  26  S.  W. 
728;  Logan  v.  State,  17  Tex.  App.  60;  West 
V.  State,  2  Tex.  App.  460;  and  Carlisle  v. 
State,  87  Tex.  Cr.  R.  108,  38  S.  W.  901.  We 
believe,  however,  that  this  testimony,  under 
any  objection  that  could  have  been  made, 
was  admlssilde  for  this  reason:  The  state 
was  contending  and  proved  that  appellant 
had  made  a  sale  In  prohibited  territory  of  In- 
toxicating liquors  in  violation  of  law.  The 
defendant's  testimony  and  contention  was 
that  no  such  sale  had  been  made.  With  the 
Issue  thus  sharply  drawn,-  and  with  a  view 
of  supporting  this  contention,  it  was  compe- 
tent as  confirmatory  of  the  testimony  of  this 
witness,  to  show  that  defendant  had  such  an 
amount  of  whisky  as  forbids  any  reasonable 
presumption  that  he  had  It  for  his  own  Im- 
mediate use,  and  therefore  showing  some  mo- 
tive or  probability  and  occasl<A  for  appellant 
to  desire  to  sell  It,  and,  again,  as  a  circum- 
stance to  show  that  he  was  In  a  position  to 
make  a  sale  and  deliver  whisky  on  such  sale. 
It  would  clearly  be  admissible,  where  a  de- 
fendant stood  charged  with  a  sale  of  intoxi- 
cating liquors,  for  him  to  Bhow,  by  any  evi- 
dence tha't  would  establish  the  fact,  that  he 
did  not  make  such  sale,  that  he  had  no 
whisky,  that  he  bad  bought  none,  that  none 
had  been  given  to  him,  none  sent  or  delivered 
to  him,  and,  therefore,  it  was  impracticable 
and  unlikely,  if.  Indeed,  not  tmpossible,  for 
blm  to  have  sold  whisky.  There  Ib  no  reason 
why  a  similar  rule  should  not  apply  in  prose- 
cutions by  the  state.  It  cannot  be  that  a  dif- 
ferent rule  will  apply  in  favor  of  defendant 
than  that  which  should  apply  In  favor  of  the 
state.  Evidence  Is  admitted  to  establish  the 
truth  of  contested  issues  of  fact,  and  Is  the 
means  by  which  the  truth  of  amtroversies 
are  settled  and  established.  To  the  average 
juror,  seeking  the  truth,  would  It  not  have 
some  probative  force  and  effect,  in  a  case 
where  a  sale  was  asserted  in  the  evidence  on 
one  aide  and  denied  by  the  defendant  ou  the 
other,  to  show  the  possession  of  whisky  rea- 
sonably contemporaneous  with  the  sale  in 
such  quantities  as  to  raise  a  reasonable  pre- 
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sumption  that  It  w&a  bougbt  for  gale,  and  not 
for  nae,  and  as  further  showing  that  the 
party  charged  with  the  offense  had  the  abil- 
ity to  deliver  the  goods  the  sale  of  which  is 
charged?  There  seems  to  be  no  escape  in  rea- 
son from  this  conclusion. 

Again,  it  was  contended  there  was  error 
In  permitting  a  witness  to  examine  a  state- 
ment made  by  him  before  the  grand  Jury  for 
the  purpose  of  refreshing  his  recollection  as 
to  the  date  he  was  before  the  grand  Jury, 
with  a  Tiew  of  fixing  definitely  the  time  of 
the  alleged  sale,  and  that  same  was  anteced- 
«nt  to  the  indictment  on  which  appellant  was 
prosecuted.  It  appears  from  the  record  that 
the  indictment  was  returned  on  the  18th  day 
of  October.  The  testimony  of  the  witness 
was  that  the  sale  was  made  about  the  10th 
of  October.  The  nearness  of  the  Indictment 
to  the  sale  left  the  matter  In  some  doubt  as 
to  whether  the  sale  vas  prior  to  the  indict- 
ment. With  a  view  of  refreshing  the  memory 
of  the  witness,  he  was  permitted  to  examine 
a  statement  made  by  him  before  the  grand 
Jury,  and  after  doing  so  he  testified  that  be 
was  before  the  grand  Jury  on  the  18th  day 
of  October,  1907,  and  that  the  sale  about 
which  be  haA  testified  occurred  prior  to  that 
time.  He  was  neither  requested  nor  permit- 
ted to  state  what  he  testified  before  the  grand 
jury,  nor  the  contents  of  anything  contained 
In  the  statement;  nor  was  the  statement  it- 
self read  or  exhibited  to  the  jury.  We  do  not 
flee  bow  the  defendant  could  be  injured  by, 
or  could  justly  complain  of,  the  admission  of 
this  evidence. 

Appellant  complains  that  the  court  erred 
in  refusing  to  give  a  special  instruction  re- 
<iue8ted  by  him.  The  charge  was  as  follows : 
"Tou  are  further  Instructed  that,  before  you 
-can  find  the  defendant  guilty  in  this  case,  you 
must  believe  from  the  evidence  that  the  sale, 
if  one  was  made,  was  made  (m  some  date  aft- 
«r  the  1st  day  of  October,  1907,  and  if  you 
do  not  so  believe  you  will  acquit  the  defend- 
ant" The  court  Instructed  the  Jury  that.  If 
they  believe  beyond  a  reasonable  doubt  that 
such  sale  was  made  on  or  about  the  10th  day 
of  October,  1907,  and  within  two  years  before 
the  presentment  of  the  Indictment,  they 
would  convict  appellant  It  would,  we  think, 
be  clearly  erroneous  for  the  court  to  have 
given  the  special  instruction,  or  any  charge 
which  limits  the  time  in  which  the  state  must 
prove  Its  case  to  a  lesser  time  than  the  statu- 
tory period  of  two  years  prior  to  the  present- 
ment of  the  indictment.  See  Wolfe  v.  State, 
26  Tex.  App.  699,  9  S.  W.  44;  Vincent  v. 
State,  10  Tex.  App.  330 ;  Cohen  v.  State,  20 
Tex.  App.  224;  and  Drye  v.  State  (Tex.  Or. 
App.)  66  S.  W.  65. 

We  have  carefully  examined  the  entire  rec- 
ord In  the  light  of  ai)pellant'8  brief,  which 
'Clearly  i«'esents  the  Issues  raised  on  the  trial, 
and  w«  bellevtt  there  la  no  merit  in  any  of 


them.     So  believing,   the  judgment  of  the 
court  below  is  affirmed. 

On  Rehearing. 

The  motion  for  rehearing  in  this  case  raises 
a  number  of  questions.  The  only  one  which 
we  deem  it  necessary  to  notice  is  the  assign- 
ment questioning  the  correctness  of  the  opln- 
-lon,  which  in  effect  held  that  it  was  compe- 
tent for  the  state  to  offer  evidence.  In  confir- 
mation of  Its  claim  of  the  unlawful  sale  of 
intoxicating  liquors,  that  the  seller  liad,  con- 
temporaneously with  such  sale,  in  his  posses- 
sion a  large  amount  of  whisky.  The  motion 
attacks  this  position  with  great  vigor,  and 
contends  that  the  opinion  of  the  court  Is  at 
variance  with  the  former  holdings  of  this 
tribunal  in  the  cases  of  Ixoe  v.  State,  92  S. 
W.  839,  15  Tex.  Ct  Rep.  882,  Henderson  v. 
State,  91  S.  W.  669.  15  Tex.  Ct.  Rep.  570,  Mc- 
Klnley  v.  State,  106  S.  W.  842,  20  Tex.  Ct. 
Rep.  350,  Parish  v.  State,  89  S.  W.  830,  14 
Tex.  Ct  Rep.  10,  and  Baughman  v.  State,  90 
S.  W.  166,  14  Tex.  Ct.  Rep.  254.  It  was  also 
stated,  as  if  it  was  a  matter  of  reproach,  that 
the  holding  of  the  court  In  tb^  opinion  here- 
tofore rendered  Is  not  based  upon  any  author- 
ity, and  that  none  is  cited  by  the  court  in  its 
support. 

That  the  decision  is  along  new  lines  in  this 
state  Is  not  to  be  denied.  That  it  Is  in  con- 
flict to  some  extent  with  the  cases  cited,  and 
probably  other  cases.  Is  not  questioned,  and 
was  fully  understood  at  the  time  the  opinion 
was  delivered.  It  was  written  with  fall 
knowledge  of  what  liad  heretofore  been  held 
by  this  court,  but  represented  the  best  thought 
and  the  deliberate  conviction  of  the  court 
see  Biddy  v.  State,  106  S.  W.  689,  decided  at 
the  present  term.  It  was  based  on  what  oc- 
curs to  us  such  conclusive  reasons,  and  up- 
on principles  so  obvious  and  evident,  that  we 
felt  that  the  law  should  be  so  written  and 
declared.  We  then  thought  as  we  now  think, 
that  no  defendant  bad  the  conclusive  right 
to  shield  himself  from  wrongdoing  under  the 
former  holding  of  this  or  any  other  court 
There  can  be,  as  we  believe,  no  such  thing  as 
a  vested  right  to  commit  crime,  and  when  we 
reached  the  conclusion  that  the  interest  of  so- 
ciety, the  due  enforcement  of  the  law,  its  prop- 
er interpretation,  and  the  good  of  the  com- 
monwealth require  that  a  rule  should  be 
written  more  in  consonance  with  reason  and 
more  In  accord,  as  we  conceive,  with  common 
sense  and  logic,  it  was  so  written  in  the  opin- 
ion deliberately,  and  with  due  consideration 
of  all  there  was  Implied  In  It.  We  do  not 
care  to  elaborate  the  reasons  for  the  holding 
in  the  orijclnal  opinion.  The  reasons  there 
given  are,  as  we  believe,  so  evident  and  so 
conclusive  they  ought  to  meet,  and  will  meet 
on  reflection,  general  acceptance  with  the 
profession. 

The  motion  is  overruled. 
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PRUIIT  T.  STATE. 

{Cwirt  of  Criminal  Appeals  of  Tezaa.    Feb.  19, 
1906.    On  Rehearing,  March  20,  1908.) 

1.  ChIKIRAI.   LA.W  — TBIAI,  — iHBTBUOnONB  — 

Mattebs    of    Law  —  Gamihg  —  Bahkino 

Qames— "Morrre." 

Under  the  express  terma  of  the  atatnte, 
"monte"  t>ein{r  a  banking  game  and  playing  at  it 
a  crime,  an  instruction  that  it  i*  as  a  matter  of 
law  a  banking  game  ie  not  error. 

2.  SAMB— GORTIRUANCE— DiLIOKNOE. 

Where  a  witness,  tlirough  whom  accused 
claimed  to  be  able  to  prove  an  alibi,  was  not 
called  at  the  trial,  and  no  effort  was  made  to 
secnre  him,  an  application  for  a  continuance  for 
want  of  his  testimony  was  properly  denied  for 
want  of  diligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  1336.] 

On  Rehearing. 

{L  SaHB— EVIDKNOX— SomciBNCT. 

Testimony  that  a  gambling  game  was  play- 
ed on  a  Saturday  night  in  June,  1907,  where 
there  were  five  Saturdays  in  that  month,  the 
last  one  being  the  29th,  is  not  sufficient,  nnder 
an  information  alleging  that  the  offense  was 
committed  on  a  Saturday  night  in  June,  1907, 
where  the  information  was  filed  June  26,  1907, 
since  it  does  not  sufficiently^  show  that  the  of- 
fense was  committed  at  a  time  anterior  to  the 
filing  of  the  information. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1270.] 

Appeal  from  Ellis  County  Conrt;  J.  T. 
Spencer,  Judge. 

Lenoria  Pniitt  was  convicted  of  unlawful- 
ly betting  at  a  gaming  table  and  bank,  and 
appeals.  Reversed  and  remanded  on  rehear- 
ing. 

W.  M.  Tldwell  and  Farrar  &  Plerson,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 


RAMSEY,  J.  Appellant  in  this  case  was 
charged  by  complaint  and  information  In  the 
county  court  of  Ellis  county,  Tex.,  with  the 
offense  of  unlawfully  betting  at  a  certain 
gaming  table  and  bank  then  and  there  kept 
and  exhibited  for  the  puritose  of  gaming,  and 
on  trial  was  convicted.  The  complaint  con- 
tains three  counts.  The  first  count  alleged 
that  appellant  unlawfully  bet  and  wagered 
at  a  certain  gaming  table  and  bank  then  and 
there  kept  for  tbe  purpose  of  gaming.  The 
second  count  charged  that  he  unlawfully  play- 
ed at  a  game  with  cards  at  a  place  other  than 
a  private  residence,  and  tbe  third  count 
charged  that  be  did  bet  and  wager  at  a  game 
played  with  cards  and  at  a  private  residence 
occupied  by  a  family. 

Tbe  facts  show  that  appellant  and  several 
parties  went  into  a  pasture  In  Billls  county 
and  played  at  a  game  called  "monte."  This 
game,  we  understand,  is  played  with  cards, 
and  has  a  l>anker.  The  court  charged  the 
jnry  that,  if  defendant  did  bet  at  a  gaming 
table  or  bank,  he  would  be  guilty.  The  court 
Bubmitted  tbe  first  count  In  the  complaint 
Mily,  and  in  terms  instructed  the  Jury  that 


they  would  not  consider  the  second  and  third 
counts  in  tbe  information,  and  also  Instructed 
them,  as  a  matter  of  law,  that  "monte"  is  a 
banking  game.  In  this  there  was  no  error. 
"Monte"  is  denominated  and  made  by  the 
express  terms  of  the  statute  a  banking  game, 
and  to  play  at  such  game  is  by  law  denounc- 
ed as  a  crime. 

Application  for  continuance  was  made  by 
appellant  for  want  of  the  testimony  of  one 
Ben  Jones,  by  whom  defendant  averred  that 
he  expected  to  prove  and  could  prove  an  alibi. 
The  court,  in  his  qualification  to  the  bill, 
states  that  the  case  was  called  for  trial  on 
the  10th  day  of  July,  1907,  that  the  witness 
Ben  Jones  was  not  asked  for  or  called  on  tbe 
10th,  and  that  defendant  made  no  effort  to 
secure  said  witness,  and  on  this  ground  over- 
ruled the  application  for  continuance  for  the 
want  of  diligence  In  this  we  think  there  is 
no  error. 

There  is,  we  believe,  testing  the  matter  by 
the  entire  record,  no  question  of  the  guilt  of 
defendant;  nor  do  we  believe  that  any  of 
the  assignments  relied  upon  as  grounds  of 
reversal  should  be  sustained. 

Complaint  is  made  that  the  venue  was  not 
properly  proved,  and  that  the  court  erred  In 
the  third  paragraph  of  his  charge  to  the  Jury, 
wherein  the  court  instructed  the  Jury  that 
If  they  believed  from  the  evidence  that  the 
offense,  if  any,  occurred  more  than  400  yards 
beyond  the  Ellis  county  line,  they  would  ac- 
quit the  defendant  Tbe  prosecuting  witness 
stated  that  the  game  was  about  as  far  as 
from  here  to  the  Jallhouse,  northeast  of  the 
big  white  house.  By  other  witnesses  proof 
was  made  that  the  Bills  county  line  was 
about  150  or  200  yards  northeast  of  the  house 
named  by  the  witness  Bates.  This  we  bold 
to  be  sufficient  proof  of  venue. 

Again,  complaint  is  made  that  tbe  court 
erred  In  overruling  the  defendant's  motion 
for  a  new  trial,  for  the  reason  that  the  time 
of  the  commission  of  the  offense  is  not  proved 
as  laid  in  the  information.  The  information 
was  filed  on  tbe  26th  day  of  June,  1907.  Tbe 
testimony  as  to  thne  of  the  commission  of 
the  offense  is  somewhat  indistinct  It  seems 
that  there  were  five  Saturdays  In  June  of 
1907;  tbe  last  Saturday  being  tbe  29tb  day 
of  the  month,  and  some  three  days  after  the 
affidavit  and  information  were  filed.  The 
testimony  of  the  witness  Is  that  the  game  was 
played  on  a  Saturday  night  in  June,  1907.  In 
view  of  the  fact  that  the  affidavit  and  infor- 
mation charging  the  offense  were  filed  before 
the  last  Saturday  in  June,  1907,  we  think 
tbe  reasonable  holding  Is  that  this  general 
statement  that  the  game  occurred  on  a  Sat- 
urday night  in  June,  1907,  must  have  related 
and  was  intended  to  refer  to  some  date  ante- 
cedent thereto.  Arcla  v.  State,  28  Tex.  App. 
200,  12  S.  W.  099.  We  still  believe  that,  as 
presented  here,  the  evidence,  while  somewhat 
Indistinct,  was  sufficient  Under  tbe  evi- 
dence the  defendant  was  undoubtedly  guilty, 
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and  we  think  tbe  Jadgment  of  tbe  court  be- 
low should  be  anstalned. 
The  judgment  la  afSnned. 

On  Hehearlng. 

On  re-examinatlon  of  tbe  qoestlona  Involv- 
ed In  this  case,  and  comparing  it  with  the 
decision  In  the  case  of  Zollicoffer  v.  State 
(Tex.  Gr.  App.)  43  S.  W.  992,  we  find  that 
tbe  decision  rendered  Iierein  is  in  such  sub- 
stantial conflict  with  the  holding  of  the  court 
In  tbe  ZolllcoflCer  Case  that  to  sustain  tbe 
opinion  in  this  case  would  In  effect  overrule 
the  decision  in  that  case.  While  still  in- 
clined to  believe  that  tbe  evidence  in  the 
case  does  sufficiently  show  that  the  offense 
charged  was  committed  at  a  time  anterior  to 
tbe  filing  of  the  affidavit  and  information,  yet 
tbe  matter  is  left  in  such  doubt  that,  under 
the  authority  of  tbe  Zollicoffer  Case,  we  do 
not  think  a  conviction  ought  to  be  sustained. 

For  this  reason  It  is  ordered  that  the  mo- 
tion for  rehearing  be  granted,  and  the  Judg- 
ment of  the  court  below  be,  and  tbe  same  Is, 
bereby  reversed,  and  tbe  cause  remanded. 


EATTFFMAN  v.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.    March 
11,  1908.) 

1.  Laboeut  —  iRDioiMiNT  —  OwncBSHip  or 
Pbopebtt— SKPA1U.IB  Pbopebtt  of  Wife. 

Rev.  St  1896,  arts.  2967,  2968,  provide 
that  during  marriage  the  wife's  separate  prop- 
erty Is  under  the  sole  management  of  the  has- 
band,  and  by  Code  Cr.  Proc.  1895,  art.  446, 
where  property  is  the  separate  property  of  a 
married  woman,  the  ownership  may  be  alleged 
in  her  or  in  her  husband.  Held,  in  a  prosecu- 
tion for  theft  of  a  ring  which  was  the  separate 
property  of  a  wife,  but  was  at  the  time  of  the 
theft  in  a  box  belonging  to  the  husband  in  a 
ro«m  occnpied  by  both,  the  ownership  thereof 
was  properly  alleged  in  the  wife. 

2.  Cbimikai  Law  —  Tbial  —  iHSTKUcrrioNS — 
Chaboe  on  Isolated  Facts— Pbofbiett. 

In  a  prosecution  for  theft,  where  a  letter 
claimed  to  have  been  written  by  defendant  and 
placed  in  a  room  of  tbe  owner  of  the  stolen 

Sroperty  was  introduced  in  evidence,  wherein 
efendant  admitted  faking  the  ring  and  stated 
what  disposition  he  made  of  it,  etc.,  a  requested 
charge  that  unless  the  jury  believed  that  defend- 
ant wrote  the  letter  and  that  it  was  intended  for 
the  owner  of  the  ring,  there  being  nothing  in  the 
letter  indicating  that  fact,  it  should  not  be  con- 
sidered as  in  evidence,  was  erroneous,  as  singling 
out  an  isolated  fact  and  charging  the  jury  there- 
on ;  the  court  having  elsewhere  properly  charg- 
ed on  the  doctrine  of  reasonable  doubt. 

SBld.  Mote.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  (S  1969-1973.1 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Jerome  KauSman  was  convicted  of  theft, 
and  be  appeals.    Affirmed. 

W.  D.  Scarborough,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Oen.,  for  tbe  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
tbe  district  court  of  Taylor  county,  at  tbe 
August  term  of  1907.  for  the  theft  of  a  dia- 
mond ring,  of  tbe  value  of  |40;  same  being 


tbe  property  of  Mrs.  J.  B.  Bowie,  alleged  to 
have  been  taken  from  her  without  her  con- 
sent Tbe  case  was  tried  in  the  county  court 
of  tbe  aforesaid  county,  and  resulted  In  a 
conviction;  appellant's  punishment  being  as- 
sessed at  six  momtba'  confinement  in  tbe 
county  jail. 

It  is  contended  that  the  conviction  should 
be  set  aside  for  the  reason  that  tbe  owner- 
ship of  tbe  ring  In  question  was  wrongly 
laid  In  Mrs.  Bowie,  and  that  tbe  ownership 
of  tbe  property  and  possession  thereof  should 
have  been  charged  to  be  in  her  husband.  Tbe 
facts  show  beyond  dispute  that  tbe  ring  in 
question  was  the  separate  property  of  Mrs. 
Bowie,  having  been  owned  by  her  before  her 
marriage.  At  tbe  date  of  the  taking  she  and 
her  husband  occupied  jointly  a  room  at  the 
residence  of  appellant's  mother,  MIrs.  D.  S. 
Kauffman.  Some  days  before  she  missed 
the  ring  Mrs.  Bowie  had  placed  It  In  her  husr 
band's  collar  box.  She  was  unable  to  locate 
the  precise  time  that  it  was  taken;  but  there 
was,  as  stated  In  tbe  testimony,  an  Interval 
of  some  five  days  between  the  time  when  she 
put  tbe  ring  away  and  tbe  date  when  she 
discovered  its  loss.  Appellant's  contention 
is  that  during  tbe  marital  relation  the  wife's 
separate  property  is  under  the  sole  manage- 
ment of  the  husband,  as  provided  In  Rev.  St. 
1895,  arts.  2967,  2968;  further,  that  the  evi- 
dence showing  that  the  ring  had  been  placed 
in  her  husband's  collar  box,  this  fact  made 
him  in  a  sense  tbe  sole  possessor  of  it  We 
do  not  think  there  Is  any  merit  In  appellant's 
contention.  Article  445  of  our  Code  of  Crim- 
inal Procedure  of  1895  is  as  follows:  "Where 
one  person  owns  the  property,  and  another 
person  has  tbe  possession,  charge  or  control 
of  the  same,  tbe  ownership  thereof  may  be 
alleged  to  be  in  either.  Where  proper^  Is 
owned  in  common,  or  jointly,  by  two  or  more 
persons,  the  ownership  may  be  alleged  to  be 
in  all  or  either  of  them.  When  the  property 
belongs  to  the  estate  of  a  deceased  person, 
the  ownership  may  be  alleged  to  be  In  tbe 
executor,  administrator  or  heirs  of  such  de- 
ceased person  or  in  any  one'  of  such  heirs. 
Wbere  it  is  the  separate  property  of  a  mar- 
ried woman,  the  ownership  may  be  alleged 
to  be  in  her,  or  in  her  husband.  Where  tbe 
ownership  of  the  property  Is  unknown  to  tbe 
grand  jury,  It  shall  be  sufficient  to  allege  that 
fact"  We  think  the  provisions  of  our  Code 
of  Criminal  Procedture  should,  without  dis- 
cussion, dispose  of  appellant's  contention.  It 
is  there  distinctly  provided  "that  where  it 
Is  the  separate  property  of  a  married  woman, 
the  ownership  may  be  alleged  to  be  In  her  or 
her  bueband."  If  this  provision  of  our  Code 
of  Criminal  Procedure  cannot  be  held  to  be 
applied  to  an  article  of  jewelry,  the  wife's 
property,  which  neither  waxes  nor  wanes,  does 
not  increase  or  bear  fruit  but  which  from  Its 
nature  is  for  her  pleasure  and  adornment, 
then  this  article  of  tbe  statute  could  never 
apply  in  any  case. 

Nor  do  we  believe  that  there  la  any  decl- 
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alon  of  this  court  whicb,  when  fttlrly  aa- 
alyxed,  holds  to  the  contrary.  Clearly  the 
case  of  Goombes  t.  State,  17  Tex.  App.  258, 
cannot  be  by  any  reaaonable  construction  ao 
Interpreted.  That  case  was  reversed  for  the 
sole  and  only  reason  that  the  ownership  of 
the  animal  stolen  was  not  proven.  In  that 
case  the  court  does  say  that  the  burden  did 
not  rest  upon  the  state  to  show  the  lack  of 
innsent  for  the  taking  on  the  part  of  the 
wife.  That  language,  of  course,  Is  to  be  un- 
derstood with  reference  to  the  fact  that  this 
property  on  the  range  was  productive  prop- 
erty, which  might  have  Increased,  and  there- 
fore of  a  character  to  be  In  some  sense  sub- 
ject to  the  husband's  control;  but  even  In 
that  case  It  Is  clearly  stated  that  while  not 
necessary  for  the  state  to  negative  the  giving 
of  the  wife's  consent  to  the  taking,  proof  of 
such  consent  might  operate  as  a  defense. 
Nor  la  it  believed  that  the  case  of  Miles  v. 
State  (Tex.  Cr.  App.)  103  S.  W.  854,  Is  In 
point:  <m  the  contrary,  the  effect  of  that  de- 
cision is  to  affirm  the  correctness  of  the 
state's  position  here.  The  property  taken  in 
the  Miles  Case  was  community  property,  but 
the  money  stolen  was  in  the  actual  and  exclu- 
sive possession  of  the  wife.  It  was  there 
held  that  the  ownership  was  well  laid  in  the 
wife,  not  because  she  was  the  wife,  but  sole- 
ly and  only  because  the  property  was  in  her 
exclusive  possession.  Nor  is  it  believed  that 
the  mere  fact  that  the  ring  in  ijuestlon  was 
placed  by  the  wife  In  a  box  or  receptacle  con- 
taining ttie  husband's  collars  would  add  any 
force  to  appellant's  position.  The  proof 
showed  that  both  husband  and  wife  occu-- 
pied  the  room,  and  the  mere  fact  that  tem- 
porarily the  wife  places  her  ring  in  the  hus- 
band's collar  box,  or  any  other  box  in  the 
room  occupied  by  both  of  them,  would  not 
have  the  effect  to  make  the  husband's  pos- 
session exclusive.  To  hold  that  the  owner- 
ship was  not  properly  laid  In  the  wife  would, 
in  our  opinion,  render  the  statute  nugatory 
and  meaningless,  whidi  we  are  not  disposed 
to  do. 

IKirlng  the  trial  the  following  letter  was 
Introduced  in  evidence:  "Testerday  morning 
I  lied  to  you  when  I  said  that  I  did  not  get 
your  ring;  but  this  morning  I  will  tell  you 
that  I  did  get  It  and  give  you  my  reasons 
for  owning  up  to  it  First  If  the  ring  was 
never  found  (and  it  will  never  be,  for  it  lies 
beneath  several  feet  of  water),  people  would 
think  that  it  was  Just  a  bluff  you  were  put- 
ting vp,  and  It  can  never  be  said  that  a 
woman  suffered  the  punisluneot  that  should 
fall  up<»i  me  on  account  of  any  act  of  mine; 
therefore,  for  your  sake,  I  own  up.  Second. 
No  one  is  implicated  in  it  any  way  but  me, 
for  Lee  Rhodes'  sake  I  own  up.  I  did  not 
tie  to  yoa  yesterday  morning  when  I  said 
tliat  If  it  were  in  my  power,  I  would  get  the 
ring  for  yon.  Day  before  yesterday  after- 
noon, wlien  Jack  and  I  rode  to  town  togeth«', 
the  ring  was  on  my  perstm.  I  went  on  down 
to  Cedar  creek  and  pitched  the  ring  in  the 


water;  for  I  know  that  if  I  bad  sent  it  off 
anywhere  it  would  be  traced.  I  had  the  ring 
in  my  pocket  for  two  or  three  days  before 
you  found  out  it  was  gone,  and  if  three  days 
more  had  gone  by  without  anything  having 
been  said  I  would  have  disposed  of  the  ring 
in  an  entirely  different  manner.  I  am  going 
to  town  this  afternoon  right  after  dinner.  I 
will  be  not  far  from  the  CafS  all  the  time. 
You  can  come  to  town  then  and  swear  out  a 
warrant  for  my  arrest.  I  will  plead  guilty, 
and  go  either  to  Huntsvllie  or  Rusk.  My 
only  'request  is  that  you  say  nothing  to 
mama  or  papa  until  It  Is  done,  and  then  show 
them  this.  Jerome."  As  a  predicate  for  its 
introduction,  the  state  Introduced  John  Sayles,. 
who  testified  as  follows:  "That  be  knew  the 
defendant  and  knew  his  handwriting,  and 
according  to  his  knowledge  and  belief  the 
defendant  wrote  the  letter  attached  to  this 
record."  Mrs.  Bowie  testified  that  the  next 
morning  she  went  to  the  defendant  and  told 
him  she  had  seen  him  with  her  ring,  and 
that  she  wanted  him  to  I6ave  it  with  her,  and 
that  he  then  denied  having  the  ring;  that  the 
next  day.  In  the  presence  of  defendant's  moth- 
er, he  told  her  that  he  bad  her  ring,  and 
that  he  had  written  her  a  letter  in  which  he 
had  explained  to  her  the  entire  situation. 
This  witness  identified  the  letter  heretofore 
copied  as  the  same  letter  she  had  found  on 
h%r  table  In  her  room.  Again,  we  find  the 
following  statement  in  the  record:  "She 
(Mrs.  Bowie)  further  testified  that  the  defend- 
ant told  her  in  said  conversation  that  the  let- 
ter above  mentioned  was  written  by  the  de- 
fendant and  placed  In  her  room  on  her  table, 
where  she  immediately  went  and  found  it" 
Appellant's  mother  testified  that  Mrs.  Bowie 
did  not  have  any  conversation  with  defend- 
ant in  her  presence  concerning  the  ring,  and 
that  the  defendant  did  not  tell  her,  nor  any 
one  else  In  her  presence,  that  he  had  taken 
Mrs.  Bowie's  ring;  nor  did  he  tell  her  any- 
thing about  writing  her  a  letter  In  whidi  he 
had  explained  to  her  about  the  ring,  or  any- 
thing like  that. 

In  this  connection  counsel  for  appellant  re- 
quested the  court  to  charge  the  jury  as  fol- 
lows: "You  are  herein  charged  that  unless 
you  believe  beyond  a  reasonable  doubt  that 
the  defendant  wrote  the  letter  offered  in  evi- 
dence, and  unless  you  t>elieve  beyond  a  rea- 
sonable doubt  that  in  addition  thereto  that 
the  letter  so  written  was  Intended  for  Mrs. 
J.  B.  Bowie,  there  being  nothing  in  the  letter 
indicating  to  wh<Mn  It  was  Intended,  then  you 
will  not  consider  the  letter  so  offered  In  evi- 
dence." This  charge  was  refused,  and  we 
think  correctly  so.  It  contained  a  statement 
that  there  was  nothing  in  the  letter  to  in- 
dicate for  whom  It  was  Intended.  It  was  not 
vltal  that  the  Jury  should  believe  that  the 
letter  so  written  was  intended  for  Mrs. 
Bowie.  Even  if  In  proper  form,  we  think 
such  an  instruction  should  not  have  been 
given.  It  Is  a  general  rule,  as  we  under- 
stand, both  In  civil  and  criminal  practice. 
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that  It  l8  not  reqnired,  nor,  Indeed,  good  prac- 
tice, that  the  court  should  single  out  iaolated 
drcnmHtanceg,  and  charge  the  jury  with  ref- 
erence to  them.  This  rule  is  well  expressed 
b7  Judge  Brooks  In  the  case  of  Gatlln  v. 
State,  40  Tex.  Cr.  R.  118^  48  S.  W.  88,  where 
be  says:  "It  certainly  does  not  devolve  upon 
the  trial  court  to  single  oat  Isolated  points 
of  evidence,  and  tell  the  Jury,  seriatim,  that 
these  several  points  do  not  authorize  a  convic- 
tion." We  have  frequently  held  that,  in 
cases  where  the  evidence  raised  the  issue  of 
an  accomplice.  It  was  proper  for  the  cotrt  to 
Instruct  the  jury  that  if  they  believed  that 
a  state's  witness  was,  under  the  evidence  and 
.proper  instructions,  an  accomplice,  then  they 
could  not  convict  upon  the  testimony  of  such 
accomplice^  unless  bis  testimony  was  cor- 
roborated. We  have  also  not  infrequently 
held  that,  where  the  declarations  of  an  al- 
leged conspirator,  made  in  the  absence  of  a 
defendant,  were  offered  in  evidence,  and  the 
fact  of  a  con^lracy  was  doubtful,  or  made 
a  que8tl(m  by  the  evidence,  it  was  proper  to 
submit  such  fact  to  the  jury  and  require  its 
determination  in  favor  of  the  state  before 
declarations  of  an  alleged  conspirator.  In  the 
absence  of  a  defendant  could  be  considered 
by  the  jury;  but  it  has  never  been  held  to 
be  proper  to  single  out  an  isolated  fact  and 
require  the  jury  to  determine  between  two 
opposing  witnesses.  In  respect  to  the  disputed 
matter,  before  such  evidence  could  be  con- 
sidered. The  court  In  this  case  charged  on 
the  doctrine  of  reasonable  doubt,  and  it  is 
not  conceivable  that  any  jury  could  have 
questioned  that  the  letter  ofTered  In  evidence 
could  be  received  and  considered  against  ap- 
pellant in  any  possible  contingency,  unless 
they  found  and  believed  It  was  written  by 
him. 

The  evidence  supports  the  finding  of  the 
Jury,  and  we  believe  there  is  no  error  in  the 
record;  and  it  Is  therefore  ordered  that  the 
judgment  of  the  court  below  be,  and  the  same 
is,  hereby  In  all  things  afBrmed. 


HINSON  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     Mardi 
11,  1908.) 

1.  GBDaNAi,    Law— Evidence  —  ADiassiBii,- 

ITT. 

In  a  prosecution  of  defendant  as  an  accom- 
plice to  passing  a  forged  note,  where  the  state 
proved  by  another  that  defendant's  accomplice 
passed  the  note,  and  then  proved  by  the  accom- 
plice that  defendant  advised  him  to  pass  the 
notes,  and  stated  several  conversations  he  had 
with  defendant  as  to  the  manner  of  forrlni  that 
and  other  notes,  the  evidence  was  admissible  to 
■how  that  defendant  advised  and  assisted  In  for- 
ging the  note  upon  which  the  present  prosecu- 
tion was  baaed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  833-^.] 

2.  Saice— Intent  and  Knowledgk. 

In  a  prosecution  of  defendant  as  an  accom- 
plice of  B.  to  passing  a  forged  note,  where  the 
state,  after  proving  that  B.  passed  the  forged 
note,  proved  by  him  that  he  and  defendant  were 
associated  together  before  forging  the  notes,  and 


went  together  on  several  trips  after  forging  oth- 
»  notes,  and  witness  gave  defendant  money  sev- 
eral times  out  of  the  proceeds  of  the  forgeries, 
and  that  thereafter  witness  for^  the  note  in 
qnestion,  the  evidence  was  admissible  to  show 
defendant's  guilty  knowledge  and  his  participa- 
tion in  the  forgery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ((  833-834.] 

8.  Sahe—TeiaI/— iNBrEUcnONB  —  Weight  of 

Evidence. 

In  a  prosecution  of  defendant  as  an  ac- 
complice to  passing  a  forged  note,  a  charge  that 
defendant  could  not  be  convicted  upon  the  un- 
corroborated testimony  of  bis  accomplice,  and 
that  the  corroboration  reqalred  by  law  was  that 
the  accomplice  must  be  corroborated  by  other 
evidence  as  to  the  fact  that  defendant  encour- 
aged the  forgery,  and  to  render  defendant  guilty 
it  must  be  proved  that  the  accomplice  forKed 
the  note  willfully  and  passed  it,  and  lieforc 
passing  it  that  defendant  knew  the  accomplice 
had  committed  the  identical  forgery,  and  advised 
and  encouraged  it  was  not  on  the  weight  of  the 
evidence,  and  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Oriminal  Law,  H  1732-1748.] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Gene  Hinson  was  convicted  as  an  accom- 
plice to  passing  a  forged  Instrument,  and  be 
appeals.    Affirmed. 

James  Basham  and  Ivy,  Hill  &  Greenwood, 
for  appellant  F.  X  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  as  an 
accomplice  to  passing  a  forged  instrument. 
and  his  punishment  assessed  at  three  years' 
confinement  In  the  penitentiary. 

Bill  of  exceptions  No.  1  shows  that  appel- 
lant was  charged  by  Indictment  with  having 
advised  and  encouraged  one  3.  W,  Bullard  on 
the  29th  day  of  June,  1906,  to  pass  a  certain 
note  on  R.  P.  Edrington  for  $126.  The  state 
placed  said  Eldrington  on  the  witness  stand, 
and  proved  that  Bullard  passed  the  note  de- 
scribed In  the  indictment,  for  which  he  paid 
him  the  money.  Thereupon  the  state  placed 
said  Bullard  on  the  stand,  and  proved  by  him 
that  In  1906  he  lived  and  worked  on  a  farm 
near  Peoria,  and  that  appellant  lived  on  a 
farm  near  him  and  was  working  there;  that 
about  the  1st  of  June,  1906,  appellant  proposed 
to  him  that  they  raise  some  money  and  have 
a  good  time;  that  the  witness  should  have  his 
wife  leave  on  a  visit,  which  witness  said  she 
was  intending  to  do  anyhow ;  that  while  she 
was  gone  they  would  get  the  money  and  have 
a  good  time.  Witness  testified  that  appellant 
in  said  conversation  proposed  that  they  would 
raise  the  money  by  for^ng  some  notes ;  that 
they  were  chopping  cotton  for  John  Terrell  at 
the  time,  and  that  witness  told  appellant  he 
could  not  do  that ;  that  it  would  get  him  Into 
trouble;  that  he  bad  a  wife  and  family  to 
support ;  that  appellant  said  to  him  that  the 
way  they  would  work  it  they  would  never 
catch  up  with  them;  that  appellant  said  to 
forge  the  notes  under  dlfTerent  names,  and 
not  under  witness'  nor  defendant's  names,  and 
to  get  the  money  on  a  long  time ;  that,  If  the 
notes  were  for  a  long  time,  they  could  not 
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IdaiUfy  wltneas,  and  witness  testified  that 
appellant  said  for  witness  to  go  to  tbe  bank, 
as  he  was  a  stranger ;  that  the  note  for  $126, 
whldi  witness  passed  on  R.  P.  Edrlngton,  de- 
scribed in  the  Indictment,  was  first  mentioned 
Jnne  28th,  the  night  before  it  was  passed.  To 
tbe  Introduction  of  said  testimony  as  to  said 
cwversatlon  on  the  farm  the  appellant  In  open 
coart  objected,  because  the  same  was  imma- 
terial, Irrelevant,  illegal,  and  Incompetent,  and 
because  the  same  did  not  relate  to  the  note  de- 
scribed in  tlie  indictment,  and  because  the 
same  related  to  notes  and  forgeries  In  general, 
and  to  other  extraneous  matters,  and  because 
said  testimony  was  prejudicial,  and  because 
said  matters  occurred  before  the  alleged  of- 
fense. The  proof  In  this  case  shows  that  Bnl- 
lard  forged  tbe  note  in  question.  It  certainly 
vas  admissible  for  the  state  to  show  by  the 
accomplice  that  he  was  advised  to  forge  notes 
by  appellant — ^this  being  one  of  them — for  the 
purpose  of  securing  money.  The  testimony 
was  admissible. 

Bill  of  exceptions  No.  2  shows  that  the  state, 
after  proving  by  Edrington  that  Bnllard  pass- 
ed the  note  above  mentioned  upon  him,  placed 
tbe  accomplice,  Bullard,  upon  the  stand,  and 
proved  by  him:  That  "he  and  appellant  were 
working  in  tlie  same  neighborhood  in  Hill 
county.  That  appellant  frequently  visited  his 
house.  That  on  June  16,  1906,  witness  and 
appellant  came  to  HUlsboro,  and  that  appel- 
lant proposed  that  they  raise  some  money 
by  forging  notes.  That  they  stayed  In  town 
all  day.  That  th^  bad  a  check  for  $8  and 
some  odd  cents  for  wages.  That  John  Terrell 
gave  them  said  check.  That  this  was  all  the 
money  they  had  when  they  came  to  Hlllsboro, 
and  that  appellant  had  no  otlier  money,  and 
that,  if  defendant  bad  any  money  when  he 
proposed  the  matter  of  getting  money  on 
forged  notes,  witness  did  not  know  it.  That 
witness  gave  appellant  something  in  town  that 
day — ^gave  blm*$20,  and  appellant  said  he  was 
going  to  Miiford.  That  witness  returned  to 
witness'  home,  and  on  Saturday  witness  gave 
him  (appellant)  $&,  and  sent  appellant  to  HlIlS; 
boro  for  a  rig  to  convey  witness'  wife  to  Whit- 
ney, so  she  could  catch  the  train,  and  make 
a  visit  in  Erath  county,  and  that  they  carried 
his  wife  to  Whitney  on  Sunday,  and  she  took 
the  train  for  Erath  county.  That  appellant 
did  not  say  on  his  return  to  witness'  house  on 
the  preceding  Wednesday  bow  much  of  tbe 
$20  he  had  left  That  witness'  wife  left  on 
June  24th.  That  after  she  left  witness  and 
appellant  took  the  train  for  Waco,  and  on  the 
train  witness  gave  appellant  another  $20. 
That  they  spent  tbe  day  in  Waco,  and  then 
came  to  Hlllsboro  on  the  evening  train,  and 
then  went  back  to  the  farm.  That  they  had 
then  ran  out  of  money.  That  next  day  (June 
2Sth)  appellant  protposed  that  they  bad  run  out 
of  money,  and  that  they  should  raise  some 
more  money.  Appellant  said,  "We  can  come 
to  town  tbe  next  day,  and  forge  another  note, 
and  get  some  more  money;"  and  on  the  26th 
<the  next  day)  they  came  to  town— walked  to 


town ;  had  no  conveyances  nor  horses.  That 
when  they  came  to  town  they  had  very  little 
money,  and  that  night  witness  and  appellant 
went  to  Dallas,  bought  two  pair  of  pants  be- 
fore leaving  Hlllsboro,  and  also  bought  two 
shirts.  They  cost  $1.25  eadi,  and  the  pants 
$3  per  pair.  Tliat  witness  bought  their  rail- 
road tickets  to  Dallas.  They  cost  $2  each. 
That  witness  had  about  $75  at  that  time — the 
two  together  had.  That  witness  did  not  give 
appellant  any  money  till  they  got  on  the  train ; 
then  gave  him  a  $20  bill.  Stayed  in  Dallas  all 
night.  This  was  June  26th.  Next  morning 
witness  and  appellant  went  to  Ft.  Worth  on 
Interurban.  Witness  gave  appellant  money  in 
Ft.  Worth.  That  evening  came  south  on  train ; 
came  through  Hlllsboro.  This  was  June  27th. 
That,  as  they  came  through  Hlllsboro,  appel- 
lant pulled  the  car  window  down,  and  said, 
"Don't  let  them  see  us  In  here."  That  they 
went  on  to  Waco,  and  registered  at  the  hotel, 
and  stayed  In  Waco  that  night,  and  then 
came  back  to  Hlllsboro  on  the  train  the  next 
day.  That  they  settled  their  bills  at  hotel. 
That  they  were  in  Waco  June  27th.  Game 
from  there  to  Hlllsboro  on  June  28th,  and  got 
off  the  train  near  south  yards.'  That  they 
had  a  grip  each,  which  were  bought  in  Waco. 
That  they  left  the  grips  at  Burnett's  store, 
near  south  yards.  That  defendant  proposed 
getting  off  at  south  yards,  and  that  defendant 
said  he  would  get  a  delivery  wagon  and  carry 
the  grips  to  the  bakery,  and  one  to  Hughes'; 
and  that  on  the  night  of  June  28th  defendant 
said  he  would  phone  Clarence  Logan,  and  he 
would  go  in  with  them.  That  defendant 
phoned  'for  Logan,  and  that  they  were  to- 
gether at  Hughes'  place  of  business  on  east 
iMde  of  square,  and  that  while  over  there  tbe 
note  for  $126  which  witness  passed  in  this 
case  was  first  mentioned  in  tbe  conversation 
at  Hughes.'  That  witness,  defendant,  and  Lo- 
gan mentioned  it  That  next  day  (June  28, 
1906)  witness  went  to  the  State  Bank,  and 
got  the  note  drawn  up,  and  signed  his  name 
as  Williams  in  the  bank,  and  then  took  it  out 
and  signed  Johnson  and  Schofleld's  names  to 
it  and  that  day  took  the  note  back  to  said 
First  State  Bank,  and  got  $121  on  It"  Ap- 
pellant objected  to  all  of  this  testimony  as 
relating  to  matters  prior  to  June  29t:h,  as  to 
the  conversations  between  defendant  and  wit- 
ness as  to  raising  money,  and  as  to  forgeries 
and  forgery  of  other  notes,  and  as  to  payment 
of  sums  of  money  by  Bnllard  to  defendant, 
and"  making  trips  to  Dallas,  Ft  Worth,  and 
Waco,  because  the  same  transpired  before  the 
alleged  offense,  and  because  said  matters  were 
collateral  and  not  connected  with  the  offense 
charged  against  appellant  and  that  said  testi- 
mony was  an  effort  to  prove  other  offenses 
and  collateral  crimes,  not  admissible  against 
the  appellant  There  Is  no  evidence  in  this 
bill  of  exceptions  to  show  proof  of  collateral 
crimes  against  appellant  The  case  against 
the  accomplice  was  reversed  on  the  ground 
that  the  court  did  permit  the  introduction  of 
evidence  to  prove  separate  and  distinct  for- 
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gerles.  We  beld  In  that  case  that  It  waa  error 
to  do  flo ;  but  It  Is  not  error  to  prove  that  the 
accomplice  waa  a  constant  associate  before 
and  after  the  commission  of  the  offense  with 
appellant,  and  his  giving  him  money,  and 
dividing  up  the  fruits  of  his  ill-gotten  gains 
with  appellant.  These  are  strong  and  very 
convincing  evidences  of  the  fact  that  appellant 
was  an  accomplice  to  the  forgery,  was  ad- 
vising, aiding,  and  abetting  in  ita  «Mnmlflslon. 
In  the  former  opinion  In  this  case  we  held 
that  the  circumstances  above  detailed,  showing 
the  familiarity  of  the  accomplice  and  the  prin- 
cipal, their  general  dealings  one  with  the 
other,  and,  In  short,  any  clreomstances  that 
occurred,  either  before  the  forgery  or  after 
the  forgery,  that  showed  any  degree  of  In- 
timacy and  criminal  knowledge  on  the  part  of 
the  accomplice,  could  be  legally  Introduced  In 
the  trial  of  this  case.  The  bill  of  exceptions 
before  us,  and  the  others,  present  no  matter 
other  than  that  which  comes  within  the  rule 
Just  laid  down,  and  we  hold  that  the  court 
did  not  err  In  admitting  the  testimony.  See 
Hinson  V.  State  (Tex.  Cr.  App.)  100  S.  W. 
930,  Mason  v.  State,  81  Tex.  Cr.  R.  306,  20 
S.  W.  664,  and  McOlasson  ▼.  State,  37  Tex. 
Cr.  R.  621,  40  S.  W.  603,  66  Am.  St  Rep. 
842. 

The  other  bills  of  exceptions  present  simi- 
lar matters  to  those  discussed  above,  and  we 
hold  that  all  of  said  testimony  was  admissible. 
The  facts  in  this  case  show  that  the  accom- 
plice, Bullard,  forged  the  note.  He  swears,  aa 
indicated  in  the  record  before  us,  that  appel- 
lant advised,  aided,  abetted,  encouraged,  and 
assisted  him  In  the  .perpetration  of  the  for- 
gery. After  obtaining  the  money  cm  this  for- 
gery he  to(A:  a  trip,  dividing  the  money  with 
ai^ellant,  both  of  them  being  impecunious 
farm  handa  and  intimate  associates  on  the 
farm ;  and  the  state  further  proved,  as  cor- 
roborative of  his  testimony,  this  association 
by  other  witnesses,  and  the  fact  that  the  ac- 
complice paid  for  tickets  for  himself  and  ap- 
pellant, and  various  and  sundry  circumstances 
going  to  show  the  guilty  knowledge  and 
guilty  partldpancy  of  appellant  in  the  crime 
charged,  which  were  germane  and  pr(%>er. 
Under  the  antfaoritles  above  cited,  and  under 
the  former  opinion  of  this  court,  we  hold  that 
said  testimony  was  entirely  admissible. 

Appellant  complains  of  the  following  charge 
of  the  court  on  the  question  of  accomplice: 
"You  are  further  instructed  that  the  Indict- 
ment in  this  case  charges.  In  the  second  count, 
that  J.  W.  Bullard.  on  or  about  the  28th  day 
of  June,  1906,  passed  as  truei  to  one  R.  P. 
Bdrlngton  the  |126  note  Introduced  in  evi- 
dence; that  the  said  J.  W.  Bullard  forged 
tile  names  to  the  same,  and  that  before  said 
Bullard  passed  the  same  the  defendant  (Oene 
Hinson)  advised  and  encouraged  said  Bul- 
lard to  pass  the  same  to  the  said  R.  P.  Bd- 
rlngton. You  are  Instructed  that  the  evidence 
shows  that  said  Bullard  is  an  accomplice,  and 
that  you  cannot  convict  defendant  upon  his 
uncorroborated  testimony;    and.  you  are  In- 


stracted  that  the  corroboration  required  by 
law  Is  meant  that  said  Bullard  must  be  cor- 
roborated by  other  evidence  as  to  the  apeclflc 
fact  that  the  defendant  encouraged  said  Bul- 
lard to  pass  that  particular  note  on  R.  P. 
Edrlngton.  To  render  this  defendant  guilty, 
the  state  must  prove  the  following  facts  to 
your  satlsfactimi  1^  legal  evidence  beyond  a 
reasonable  doubt:  First,  that  said  Bullard 
forged  the  names  to  said  note  fraudulently 
and  willfully;  second,  that  said  Bullard  pass- 
ed said  note  on  R.  P.  Bdrlngton;  third,  that 
before  he  did  pass  it  this  defendant  knew 
that  said  Bullard  had  committed  said  iden- 
tical forgery,  and  then  advised  and  encouraged 
said  Bullard  to  pass  that  particular  note  on 
R.  P.  Edrlngton.  And  you  are  Instructed 
that  unless  the  state  has  corroborated  said 
BuUard'a  testimony  on  the  foregoing  points, 
and  you  further  believe  that  said  Bullard's 
testimony  to  be  true,  you  must  acquit  the  de- 
fendant, and  say  by  your  verdict  'not  guilty,' 
although  you  might  believe  that  the  state  had 
corroborated  him  on  other  facts."  This  charge 
was  according  to  the  approved  form,  and  Is 
not  upon  the  weight  of  evidence,  but  Is  a 
proper  presentation  of  the  law  of  an  accom- 
plice. 

We  find  the  evidence  supports  the  verdict  In 
this  case ;  and,  flndtng  no  error  in  the  record 
authorizing  a  reversal,  the  Judgment  U  In  all 
things  affirmed. 


JOLIFF  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1908.    On  Rehearing,  March  20,  1908.) 

1.  Statutes— TrrLB—SirFFiciKNOT. 

A  liberal  construction  will  be  applied  to  an 
act  of  the  Legislature  in  determining  whether 
or  not  it  violates  Const,  art  3.  i  36,  providing 
that  no  bill  shall  contain  more  than  one  subject 
which  shall  be  expressed  in  its  title. 

[Bid.  Note.— For  cases  In  pointy  see  Cent  Dig. 
vol.  44,  Statutes,  {  136.] 

2.  Sake. 

An  act  is  not  unconstitutional  becaase  more 
than  one  object  is  mentioned  therein,  where  the 
objects  are  germane  to  the  main  subject  or  they 
relate  directly  or  indirectly  to  the  main  subject 
and  have  a  mntual  connection  with  and  are  not 
foreign  to  the  subject  or  the  provisions  of  the 
act  are  of  the  same  nature,  and  come  legitimate- 
ly under  one  subject 

(Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statates,  i|  121-185.] 

ft.  Saice— CancES— "DisoBDEBLT  Houses." 

The  title  of  Acts  30th  Leg.  p.  246.  c.  182, 
entitled  an  act  to  amend  article  369,  c.  4,  tit  10, 
of  the  Penal  Code  of  1895,  defining  what  con- 
stitutes a  "disorderly  house"  so  as  to  include 
any  bouse  in  which  liquors  are  sold  or  kept  for 
sale  without  a  license,  and  adding  article  368a, 
defining  the  offense  of  procurer,  and  to  amend 
articles  361,  362,  statin);  who  shall  be  guilty  of 
the  offense  of  keepint;  a  disorderly  house,  etc.,  is 
sufficient,  under  Const,  art.  3,  8  86,  providing 
that  no  bill  shall  contain  more  than  one  subject 
which  shall  be  expressed  In  Its  title,  to  include  a 
provision  defining  a  disorderly  house  as  a  house 
where  intoxicating  liquors  are  sold  or  kept  for 
sale  without  having  obtained  a  license  therefor, 
and  punishing  a  keeper  of  a  disorderly  house. 
and  it  is  valid,  though  it  be  assumed  that  article 
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SS9a  b  not  fairly  embraced  within  the  title, 
that  matter  being  clearly  separable,  and  it  not 
within  the  title,  not  affecting  the  remainder  of 
the  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  2108-2110.] 

4.  Same — Implied  Rkpeai,. 

In  the  construction  of  acts  of  the  same  ses- 
sion of  the  Legislature,  the  whole  must  be  talcen 
and  construed  as  one  act.  and  to  make  a  later 
provision  repeal  a  former  there  must  he  an  ex- 
press repeal  or  an  irreconcilable  repugnancy  tie- 
tween  them. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  44,  Statutes,  S  231.1 

5.  Same. 

Acts  30th  Lejt.  p.  246,  c.  132.  prohibitin? 
the  keeping  of  a  disorderly  house,  defined  aa  a 
house  where  liquors  are  sold  or  kept  for  sale 
without  a  license,  is  not  repealed  by  chapter 
1.^  subsfHinontl.v  adopted  at  the  same  session, 
which  prohibits  the  sale  of  liquor  without  a  li- 
cense, the  ofFenses  created  by  the  two  acts  not 
being  identical. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig, 
Tol.  44,  Statutes,  {  231.] 

ft  INTOXICATINO     LiQUOBS— STAT0TE8  —  CON- 

sriTmnNAi,  Pbovisions— Conflict— Disob- 

DEBLT  House. 

Acts  30th  Leg.  p.  246,  c.  132.  prohibiting 
the  keening  of  a  disorderly  house,  defined  as  a 
house  where  intoxicating  liquors  are  sold  or  kept 
for  sale  without  a  license,  is  a  general  law 
equally  operative  in  the  state,  whetlier  in  local 
option  or  nonlocal  option  territory,  and  is  not  in 
conflict  with  Const,  art.  16.  {  20,  requiring  the 
Legislature  to  enact  a  law  whereby  the  voters  of 
any  municipality  may  by  a  majority  vote  de- 
termine whether  the  sale  of  intoxicating  Honors 
shall   be  prohibited  within   prescribed  limits. 

7.  Same— Indictment— SuPFiciEHCT. 

An  indictment  charging  one  with  keeping  a 
disorderly  house  where  liqiiors  are  sold  or  kept 
for  sale  without  a  license  is  sufiicipnt  when 
drawn  with  special  reference  to  the  forms  laid 
down  in. Wilson's  Criminal  Forms,  No.  218. 

fEM.  Xore.— For  cases  in  i)oint.  see  Cent.  Dig. 
vol.  29.  Intoxicating  Liquors,  SS  255-257.1 

&  Same— Evidence— Admisbibilitt. 

On  a  trial  for  keeping  a  disorderly  house 
where  liquors  were  sold  and  kept  tor  sale  with- 
out a  license,  evidence  that  persona  other  than 
accnsed  sold  intoxicating  liquors  in  the  house 
in  accused's  a))sence  is  competent  to  prove  the 
sale  and  keeping  for  sale  of  intoxicating  liquors. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29.  Intoxicating  Liquors,  {  293.1 

9l  Same. 

On  a  trial  for  keeping  a  disorderly  house 
where  liquors  were  sold  and  kept  tor  sale  with- 
out a  license,  the  testimony  of  a  witness  that  on 
a  designated  day  he  saw  a  United  States  in- 
ternal revenue  license  in  the  name  of  accused 
posted  in  the  house  was  competent  to  prove  the 
fact  of  the  possession  l>y  accused  of  such  a 
licotse. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29.  Intoxicating  Liquors,  §  ^^^.1 

10.  Cbtminax.   Law  —  Evidence  —  Secondabt 

Evidence— Admissibility. 

Secondary  evidence  may  be  given  of  writing 
that  cannot  be  produced  in  court,  such  as  mural 
monuments,  documents  shown  to  be  in  a  foreign 
country,  books  of  a  concern  the  removal  of 
which  would  be  very_  inconvenient  and  others, 
SDCfa  as  a  license  required  by  the  federal  statute 
which  cannot  l>e  removed  from  the  place  of  busi- 
ncas  of  accused,  and  produced  in  court  without 
violating  the  federal  statute. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
nd.  14,  Criminal  Law,  {{  879-886.] 
109S.W.— 12 


On  Rehearing. 

11.  iNTOXIOATINa  LlQUOSa— OlTENSXS— PbOOV 

OF  Reputation— Admissibility. 

Since  general  reputation  of  the  hon&e  has 
long  been  held  admissible,  where  one  is  charged 
with  keeping  a  disorderly  house,  though  inde- 
pendent evidence  must  appear  that  accused  was 
engaged  in  keeping  such  house  as  owner,  lessee, 
or  tenant,  where  the  Legislature  made  a  house 
where  liquors  were  sold  or  kept  for  sale  without 
a  license  also  a  disorderly  house,  they  must  have 
contemplated  that  the  same  rule  of  evidence 
would  apply  to  the  new  offense. 

12.  Intoxicating  Liquors  —  Sale  Without 
License — Statutes — Applicability. 

Acts  30th  hee.  p.  246.  c.  132.  prohibiting 
the  keeping  of  a  disorderly  house  where  intox- 
icating liquors  are  sold  or  kept  for  sale  without 
a  license,  is  applicable  in  local  option  territory 
as  well  as  in  nonlocal  option  territory. 
Davidson,  P.  J.,  dissenting  in  part 

Appeal  from  Grayson  County  Court ;  J.  W. 
Hassell,  Judge. 

W.  C.  Jollff  was  convicted  of  Icecplng  a  dis- 
orderly house,  and  he  appeals.    Affirmed. 

Geo.  P.  Brown  and  Smith  &  Wall,  for  ap- 
pellant Looney  &  Clark  and  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  county  court  of  Grayson  county,  Tex.,  on 
an  Indictment  charging  him  with  keeping  a 
disorderly  house — that  Is,  with  keeping  a 
house  in  which  intoxicating  liquors  were  sold 
and  kept  for  sale,  without  having  first  ob- 
tained a  license  to  sell  such  liquors.  The 
case  was  begun  and  prosecuted  under  chapter 
132  of  the  Acts  of  the  Thirtieth  Legislature, 
p.  246.  The  Judgment  of  conviction  Is  as- 
sailed and  reversal  thereof  sought  on  many 
grounds;  and  the  claim  Is  made  here  that 
said  act  is  unconstitutional  and  void,  as  being 
in  contravention  of  several  sections  of  our 
state  Constitution. 

The  first  proposition  submitted,  and  the 
first  substantial  contention  made  by  appel- 
lant. Is  that  the  act  of  the  Legislature  under 
which  the  conviction .  was  obtained  was  in- 
valid, aa  being  violative  of  section  35,  art.  3, 
of  our  Constitution.  This  article  Is,  as  fol- 
lows: "No  bill  (except  general  appropriation 
bills,  which  may  embrace  the  various  sub- 
jects and  accounts  for  and  on  account  of 
which  moneys  are  appropriated)  shall  con- 
tain more  than  one  subject,  which  shall  be 
expressed  In  Its  title.  But  if  any  subject 
shall  be  embraced  In  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not 
be  expressed."  It  has  been  held  uniformly 
In  this  state  that  a  liberal  construction  will 
be  applied  to  an  act  of  the  Legislature  In 
determining  whether  or  not  It  violates  this 
section  of  our  Constitution.  Breen  v.  Ry. 
Co.,  44  Tex.  306;  GIddlngs  v.  San  Antonio, 
47  Tex.  556,  26  Am.  Rep.  321 ;  State  v.  Park- 
er, 61  Tex.  265;  Morris  v.  State,  62  Tex. 
741;  Ratigan  v.  State,  83  Tex.  Cr.  R.  301, 
26  8.  W.  407 ;  Tabor  v.  State.  34  Tex.  Cr.  R. 
631,  31  S.  W.  662,  53  Am.  St  Rep.  726.    The 
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title  of  the  act  In  qaeBtlon  nndertakes  to 
amend  article  359,  c.  4,  tit  10,  of  the  Penal 
Code  of  1896,  of  the  state  of  Tezaa,  defining 
what  constitutes  a  disorderly  house,  so  as 
to  Include,  among  other  things,  any  house 
in  which  spirituous,  vlnons,  or  malt  liquors 
are  sold  or  kept  for  sale  without  the  pro- 
prietor having  first  obtained  a  license  under 
the  laws  of  the  state  as  a  liquor  dealer.  The 
act  alfio  contains  other  definitions  of  what 
constitutes,  under  the  law,  a  disorderly  house. 
In  this  case,  as  stated,  appellant  was  charged 
with  keeping  a  disorderly  bouse.  In  that  he 
kept  a  house  In  which  Intoxicating  liquors 
were  sold  and  kept  for  sale  without  having 
first  obtained  a  license  to  retail  such  liquors. 

As  Btated  In  the  case  of  Fabey  v.  State,  27 
Tex.  App.  158,  11  8.  W.  108,  11  Am.  St  Rep. 
182:  "Suppose  there  be  more  than  one  ob- 
ject mentioned  in  the  act  If  they  be  ger- 
mane or  subsidiary  to  the  main  subject,  or 
If  relative  directly  or  Indirectly  to  the  main 
subject,  have  a  mutual  connection,  and  are 
not  foreign  to  the  main  subject  or  so  long 
as  the  provisions  are  of  the  same,  nature  and 
come  legitimately  under  one  general  denom- 
ination or  subject,  we  cannot  hold  the  act 
unconstitutional."  There  may  be  some  doubt 
as  to  whethei  article  359a  Is  Included  within 
the  title  of  the  act  in  question.  It  is,  how- 
ever, unnecessary  to  decide  this  question. 
It  is  certain  that  the  act  for  which  appellant 
is  prosecuted  in  this  case  Is  Included,  and 
under  the  provision  of  the  Constitution  above 
quoted,  "but  if  any  subject  shall  be  embraced 
In  an  act  which  shall  not  be  expressed  In  the 
title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed." 
This  would  give  appellant  no  Just  ground  of 
complaint.  In  other  words,  if  it  be  held 
that  article  359a  is  not  germane,  or  fairly  em- 
braced within  the  title  of  the  act  In  ques- 
tion. It  Is  easily  separable  from  the  other 
matters  and  things  named  in  the  title,  and 
Its  inclusion  therein  would  not  have  the  ef- 
fect to  avoid  the  subject  properly  embraced 
In  It  It  has  been  held  that  courts  will 
sometimes  sustain  a  plural  act  as  to  one  of 
the  subjects  embraced,  when  the  subjects  are 
separable,  and  there  Is  anything  to  indicate 
which  is  the  principal  act  This  principle 
is  strengthened  by  a  reference  to  our  Consti- 
tution as  above  stated. 

Again,  it  is  contended  by  counsel  for  ap- 
pellant that  the  act  in  question  which  pro- 
hibits the  keeping  of  a  house  where  spirit- 
uous, vinous,  or  malt  liquors  are  sold,  or 
kept  for  sale,  has  been  repealed  by  sections 
4,  8,  6,  and  27,  c.  138,  pp.  259,  268,  of  the  Acts 
of  the  Thirtieth  Legislature,  popularly  known 
as  the  "Baskin-McGregor  Bill."  We  cannot 
accede  to  this  view.  The  subject  of  the  re- 
peal of  a  statute  by  implication  was  mature- 
ly considered  and  elaborately  discussed  by 
this  court  m  the  case  of  Williams  v.  State 
(decided  Jan.  22,  1908)  107  S.  W.  1121.  The 
views  there  expressed  in  effect  hold  adversely 
to  the  contention  of  appellant  here.    As  con- 


flrmatorjr  of  the  decision  in  that  case,  we 
call  attention  to  the  language  of  our  Supreme 
Court  In  Cain  v.  State,  20  Tex.  359:  "The 
rule  Is  that  In  the  construction  of  acts  of 
tbe  same  session,  the  whole  must  be  taken 
and  construed  as  one  act  <u>d,  to  make  a  lat- 
ter provision  repeal  a  former,  there  must  be 
an  express  repeal,  or  an  Irreconcilable  repug- 
nancy between  them."  Again,  In  the  same 
case,  the  court  say  (page  365):  "Nothing 
short  of  a  direct  express  repeal  in  terms,  or 
such  irreconcilable  repugnancy  as  that  both 
cannot  stand  together,  and  one  consequently 
must  give  place  to  the  other  and  operate  Its 
repeal  by  implication,  has,  it  Is  believed,  ever 
been  held  su£9cient  to  Justify  a  court  In  hold- 
ing one  act  repealed  by  another  passed  at  the 
same  session."  Nor  is  it  believed  that  the  of- 
fense named  in  the  act  under  consideration  is 
in  all  respects  identical  with  those  undertak- 
en to  be  defined  and  punished  In  the  Baskln- 
McOregor  bill.  Here  the  Ingredients  of  the 
offense  charged  are,  and  the  indispensable 
things  to  be  proven  are,  first,  a  bouse  must 
be  kept;  second,  spirituous,  vinous,  or  malt 
liquors  are  sold,  or  kept  for  sale ;  and,  third, 
the  defendant  must  be  without  a  license. 
Tbe  ingredients  of  the  offense  defined  in 
chapter  138  of  the  Acts  of  the  Thirtieth  Leg- 
islature, p.  258,  are,  first  that  the  defendant 
must  sell  such  liquor,  and  he  must  be  without 
a  license.  It  is  not  necessary  under  the  last- 
named  act  that  the  business  shall  be  pursued 
In  a  bouse,  but  throughout  said  act  the  loca- 
tion of  such  business  is  referred  to  as  a  bouse 
or  place.  In  the  case  of  Standford  v.  State, 
16  Tex.  App.  331,  the  court  say:  "  'Occupa- 
tion,' as  used  in  this  statute  and -as  nnder- 
stood  commonly,  would  signify  vocation,  call- 
ing, trade,  the  business  which  one  principal- 
ly engages  In  to  procure  a  living  or  to  obtain 
wealth.  It  is  not  the  sale  of  liquor  that  con- 
stitutes the  offense.  It  is  tbe  engaging  in  tbe 
business  of  selling  without  paying  the  occu- 
pation tax.  It  does  not  require  evoi  a  single 
sale  to  constitute  the  offense,  for  a  person 
may  engage  in  the  business  without  succeed- 
ing in  It  even  to  the  extent  of  one  sale.  So. 
on  the  other  liand.  a  person  may  make  oc- 
casional sales  of  liquor  without  pursuing  or 
following  or  intending  to  pursue  or  follow 
the  occupation  of  selling  liquor."  To  hold 
that  the  passage  of  the  Baskln-McOregor  law 
BUbsequent  to  the  act  In  question  operates 
as  a  repeal  of  the'  act  here  in  question  would 
lead  to  results  which  we  cannot  believe  were, 
or  could  have  been  the  contemplation  of  the 
Legislature,  and  we  are  not  at  liberty  to  im- 
pute to  them  such  Intention.  For  Instance, 
section  23  of  the  Baskin-McGregor  law  pro- 
vides that  no  license  shall  issue  to  any  per- 
son doing  business  as  a  liquor  dealer  In  any 
house  or  building  used  for  a  gambling  house, 
etc.,  and  if  tbe  building  in  which  such  busi- 
ness is  conducted  shall  be  so  used  with  the- 
knowledge  of  the  licensee,  his  license  shall  be 
revoked.  Section  24  of  the  same  act  pro- 
vides that  it  shall  be  unlawful  to  permit  In 
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nch  place  of  bnslnefls  any  boxing,  wrestling, 
or  otber  exhibition,  or  any  gambling  table, 
tenpin  alley,  etc.,  or  other  device  for  gaming. 
If,  because  the  Baskln-McGregor  law  treats 
and  prohibits  these  things.  It  shall  be  held 
to  supersede  all  prior  legislation  having  any 
reference  to  the  same,  or  similar  matters.  It 
will  operate  by  implication  to  repeal  and 
emasculate  the  law  against  prize  figbting, 
gambling,  as  well  as  the  statute  in  respect  to 
disorderly  houses.  See  Acts  30th  Leg.,  p. 
268,  c.  138,  I  27. 

It  \B  next  contended,  irC  effect,  that  the  act 
In  question   is   invalid  In   that  it  is  not   a 
general  law  equally  operative  In  all  parts 
of  the  state,  and  that  same  is  In  violation  of 
section  20,  art  16,  of  the  Constitution.    This 
section  is  as  follows:    "The  Legislature  shall 
at  Its  first  session  enact  a  law  whereby  the 
qualified  voters  of  any  county,  Justice's  pre- 
cinct, town,  city  (or  such  subdivision  of  a 
counts  as  may  be  designated  by  the  commis- 
sioners' conrt  of  said  county)  may  by  a  ma- 
jority vote   determine   from   time  to  time 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits." 
It  is  urged  by  the  state  that  the  contention 
of  appellant  seems  to  ignore  the  fact  that 
local  option   and  nonlocal   option   territory 
alike  have  laws  regulating  the  licensing  and 
sale  of  Intoxicating  liquors,  and  that  in  con- 
aeqaence  he  overlooks  the  necessity  for  a  gen- 
eral law,  such  as  the  one  in  question.    If, 
however,  the  state  contends  this  court  should 
assimilate  the  act  in  question  to  a  law  by 
Its  terms  limited  to  local  option  territory, 
then  they  insist  that  such  act  dealing,  as  It 
does,  with   the  sale  of  intoxicating  liquors, 
and  being  germane  to  the  main  subject  and 
considered  by  the  Legislature  as  a  necessary 
auxiliary  to  the  enforcement  of  the  will  of 
the  people,  as  expressed  by  the  adoption  of 
local  option,  the  same  should  be  held  by  every 
test  as  a  valid  law.    We  are  Inclined  to  be- 
lieve that  both  of  these  contentions  of  the 
state  are  correct    Certainly,  If  we  are  to 
have  respect  for  the  decision  of  the  Supreme 
Conrt  as  declared  In  the  case  of  Ex  parte 
Dnpree,  106  S.  W.  495,  this  is  no  longer  In 
this  state  an  open  question.    In  that  case^ 
In  discussing   the  search   and  seizure  law, 
which  by  Its  terms  was  limited  to  local  op- 
tion territory,  and  in  view  of  the  question 
there  raised  that  said  act  was  nnconstittt- 
tlonal,  because  in  excess  of  the  power  of  the 
tegislatnre,  as  limited  by  article  16,  t  20,  of 
tbe  C«mstlttitlon,  in  a  luminous  opinion  up- 
holding the  validity  of  the  law,  the  court 
say:    'TTbe  Constitution  does  not  require  the 
t^islatore  to  submit  to  the  vote  of  the  peo- 
ple tbe  law  which  is  necessary  to  enforce 
prohibition,  and  It  has  not  done  so.    That  Is 
«  proper  snbject  for  legislative  action.    It 
las  been  held  in  this  state  that  the  Legisla- 
ture cannot  go  beyond  the  limits  of  the  Con- 
Wtntlon  and  prohibit  the  giving  away  of  liq- 
wis  within  tbe  prescribed  territory,  but  that 
<MS  not  In  tbe  least  Interfere  with  nor  limit 


the  power  of  the  Legislature  to  auxt  all  salt- 
able  and  necessary  laws  for  the  enforcement 
of  the  will  of  the  people  on  that  subject.  Tbe 
law  in  question  Is  not  subject  to  the  objection 
urged."  So,  both  on  reason  and  authority, 
the  contention  here  considered  must  be -held 
adversely  to  appellant  This  view  is  sup- 
ported by  tbe  holding  of  tbe  Court  of  Civil 
Appeals  of  the  Second  district  In  tbe  case  of 
Clopton  v.  State,  106  S.  W.  994. 

Motion  was  made  to  quash  the  indictment 
on  various  grounds,  which  In  view  of  the 
length  of  this  opinion  we  deem  unnecessary 
to  discuss.  The  Indictment  was  carefully 
drawn  with  special  reference  to  the  forms 
laid  down  In  Wilson's  Criminal  Forms,  No. 
218,  which  have  heretofore  received  the  ap- 
proval of  this  court  In  numerous  cases. 

Objection  was  made  to  the  proof  introduc- 
ed by  the  state  of  the  general  reputation  of 
the  bouse  kept  by  appellant  It  was  shown, 
without  controversy,  that  appellant  bad  leas- 
ed the  house  In  question,  and  was  occupying 
same  under  a  claim  of  right  so  to  do,  and 
without  any  suggestion  by  Inference  or  oth- 
erwise that  any  one  else  had  any  right  of  oc- 
cupancy therein.  In  addition  to  this,  it  was 
shown  that  appellant  had  internal  revenue 
license  as  a  retail  liquor  dealer.  While  it 
has  been  held  that  the  fact  of  sale  of  intoxi- 
cating liquors  could  not  be  proved  by  reputa- 
tion or  hearsay,  the  rule,  as  we  understand, 
is  well  nigh  universal  that  where  the  char- 
acter of  the  house,  the  keeping  of  which  is 
denounced  by  statute,  is  at  issue,  such  proof 
may  be  made  by  general  reputation.  Allen 
V.  State,  15  Tex.  App.  320;  Burton  v.  State, 
16  Tex.  App.  156;  Harkey  v.  State,  33  Tex. 
Cr.  B.  100,  26  S.  W.  291,  47  Am.  St  Bep.  19; 
Sprague  v.  State  (Tex.  Cr.  App.)  44  S.  W.  837; 
Golden  v.  State,  34  Tex.  Cr.  B.  143,  29  S.  W. 
779.  As  a  circumstance  tending  to  establish 
that  the  house  was  kept  for  tbe  purpose  of 
selling  and  keeping  for  sale  intoxicating  liq- 
uors, the  state  proved  by  several  witnesses 
that  persons  other  than  the  appellant  sold  at 
such  place  intoxicating  liquors  In  his  ab- 
sence. He  is  not  charged,  or  sought  to  be 
convicted,  for  making  these  sales.  The  facts 
objected  to  were  offered  and  received  in  evi- 
dence as  a  circumstance  tending  to  establish 
the  character  and  nature  of  the  business 
transacted  at  appellant's  place  of  business, 
and  as  proof  that  the  said  house  was  kept  for 
the  purpose  of  keeping  for  sale  therein  In- 
toxicating liquors;  and,  to  establish  this  fact 
we  hold  that  it  was  competent  to  prove  that 
other  persons  besides  appellant  who  worked 
In  his  place  of  business,  sold  liquors  therein. 
Even  In  a  case  where  a  defendant  has  been 
charged  directly  with  the  unlawful  sale  of 
intoxicating  liquor  in  prohibition  territory, 
proof  has  not  always  been  restricted  to  sales 
made  by  such  defendant  in  person.  In  the 
case  of  Gerstenkom  v.  State  (Tex.  Cr.  App.) 
44  S.  W.  502,  Judge  Hurt  discussing  tlie 
facts  of  that  case,  says:  "Now,  when  we 
look  to  all  these  facts,  we  are  of  the  opinion 
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that  the  court  was  clearly  right  In  submitting 
the  charge  complained  of.  Who  was  the  per- 
son that  waited  aa  the  customers?  What 
was  he  doing  there?  He  was  either  an  Inter- 
loper or  he  was  in  the  onploy  of  or  the  agent 
of  the  appellant.  Why  did  appellant  procure 
a  license  from  the  federal  government?  Why 
did  he  have  a  place  of  business?  Why  was 
he  engaged  in  the  sale  of  drinks?  Why  were 
parties  Informed  of  his  place  of  business, 
and  where  to  go  to  get  drinks,  If  he  was  not 
running  this  establishment?  It  was  called 
his  place  of  business.  Now,  the  mere  fact 
that  he  was  not  present,  but  that  some  one 
else  waited  on  the  customers,  does  not  relieve 
him  of  guilt  at  all.  If  he  had  by  an  agent, 
clerk,  bartender,  sold  Intoxicating  liquors,  he 
Is  guilty  as  a  principal."  The  reason  of  the 
introduction  of  the  testimony  In  this  case, 
where  the  principal  inquiry  at  issue  is  the 
character  of  the  house,  would  seem  to  be  not 
only  strong,  but  would  clearly  admit  such 
proof. 

Again,  it  is  contended  by  appellant  that 
the  court  erred  in  admitting  in  evidence  the 
testimony  of  one  Barrett,  a  witness  for  the 
state,  to  the  effect,  in  substance,  that  on  the 
10th  day  of  September,  1907,  he  saw  a  United 
States  Internal  Bevenue  License  in  the  name 
of  appellant,  posted  up  in  his  drug  store  at 
Deuison,  Tex.,  In  the  house  claimed  to  be 
run  as  a  disorderly  house,  and  for  which  ap- 
pellant is  prosecuted  in  this  case.  This  tes- 
timony was  objected  to  on  the  ground  that 
it  was  hearsay  and  secondary  and  not  the 
best  evidence;  and  the  proposition  submitted 
under  this  assignment,  in  view  of  this  ob- 
jection. Is  that  a  written  Instrument  Is  the 
best  evidence  of  Its  contents.  'From  this  gen- 
eral proposition,  of  course,  no  one  could  dis- 
sent; but,  as  contended  by  counsel  for  the 
state.  It  is  well  settled  that  among  the  ex- 
ceptions to  this  general  rule  of  evidence  is 
that  secondary  testimony  may  be  given  of 
writing  that  cannot  be  produced  In  court, 
such  as  mural  monuments,  documents  shown 
to  be  In  a  foreign  country,  books  of  great 
concern,  the  removal  of  which  would  be  very 
Inconvenient,  and  others,  such  as  license  re- 
quired by  the  federal  statute,  which  could 
not  be  removed  from  the  place  of  business 
of  appellant  and  produced  In  court  without 
Involving  a  violation  of  a  federal  statute. 
We  think  that  where  the  terms  of  the  rev- 
enue license  is  not  the  subject-matter  of  con- 
troversy, nor  in  dispute,  and  where  no  con- 
struction of  same  is  sought  but  the  fact  on- 
ly of  the  possession  of  such  license  Is  sought 
to  be  proved,  that  the  objection  here  made 
should  not  be  upheld.  See  1  Jones  on  Evi- 
dence, i  204,  and  authorities  cited. 

There  are  many  other  questions  made  In 
the  record,  and  treated  in  the  able  and  in- 
genuous brief  of  counsel  for  appellant.  These 
we  have  carefully  considered,  but  deem  a 
discussion  of  them  unnecessary. 

Finding  no  error  in  the  record,  It  Is  or- 


dered that  the  Judgment  ought  to  be,  and  the 
same  is  hereby.  In  all  things  affirmed. 

On  Behearlng. 

This  case  was  affirmed  by  this  court  on  the 
original  hearing.  At  the  time  it  was  im- 
practicable, if  not  impossible,  for  appellant 
to  submit  the  case  on  oral  argument  In 
view  of  the  serious  qnestions  arising,  and 
because  some  of  them  were  questions  of  first 
impression  in  this  court,  Involving  the  validi- 
ty of  a  statute,  and  desiring  to  obtain  the  ut- 
most possible  assistance  in  their  proper  dis- 
position, the  court  Invited  counsel  to  submit 
the  motion  for  rehearing  on  oral  argument. 
The  motion  was  argued  orally,  and  we  have. 
in  the  light  of  same,  again  gone  over  the 
questions  Involved.  We  see  no  occasion  to 
change  the  disposition  made  of  the  case,  but 
think  it  desirable  to  notice  two  of  the  mat- 
ters raised  in  motion  for  rehearing  and  dis- 
cussed by  counsel. 

1.  It  Is  urged  that  the  court  erred  in  ad- 
mitting evidence  of  the  general  reputation  of 
the  house  alleged  to  have  been  kept  by  appel- 
lant The  contention  of  appellant  Is,  substan- 
tially, that  proof  of  general  reputation  In  a 
charge  similar  to  that  made  In  this  case  is 
only  admissible  in  cases  where  the  repute  of 
the  house  Is  an  essential  element  of  the  crime 
charged,  and  that,  unless  the  repute  of  the 
house  Is  the  essence  of  the  offense  charged, 
it  Is  not  admissible.  It  has  been  the  holdirg 
of  this  court,  time  out  of  mind,  that  general 
reputation  Is  admissible  in  cases  where  lar- 
ties  are  charged  with  keeping  a  dUor.  er\y 
house,  though  Independent  evidence  must  ap- 
pear that  the  person  charged  was  engaged  In 
keeping  such  house  as  owner,  lessee,  or  ten- 
ant This  construction  of  the  disorderly  stat- 
ute was  uniform  and  well  settled  before  the 
passage  of  the  act  considered.  We  think 
when  the  lawmakers  came  to  add  to  the  dis- 
orderly house  statute  the  matters  now  con- 
tained In  it,  wherein  they  denounced  as  a 
disorderly  house  one  kept  for  the  sale  of  in- 
toxicating liquors  without  license,  that  they 
must  have  intended  that  proof  by  reputation 
In  respect  to  such  bouse  would  be  admissible 
on  the  same  basis  as  had  theretofore  been 
the  rule  In  this  state. 

2.  It  Is  claimed,  again,  that  this  conviction 
cannot  be  sustained  for  the  reason  that  it 
has  and  can  have  no  reference  to  communities 
where  no  license  can  be  issued  at  all.  It 
seems  to  us  that  this  reasoning  is  fallacious. 
To  hold  that  one  might  be  convicted  for  keep- 
ing and  maintaining  a  house  for  the  sale  of 
liquors  without  obtaining  license  in  counties 
and  commimltles  where  such  person  could, 
legally  obtain  license,  and  to  deny  local  op- 
tion precincts  or  counties  the  same  protec- 
tion, would  be  a  most  unreasonable  holding. 
It  would  place  a  defendant  who  could  not  get 
license  at  all  in  a  position  not  to  be  assailed, 
whereas  it  would  denounce  as  a  crime  simi- 
lar action  of  a  person  who  could  but  decline- 
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to  obtain  license.  It  would  make  It  an  of- 
fense to  keep  a  house  for  the  sale  of  Intoxi- 
cating liquors  wbere  he  had  the  right  to  ob- 
tain license  but  refused  to  do  so,  but  not 
make  It  an  ofTense  where  he  kept  a  house 
where  no  license  could  be  granted  at  all. 
TblB  position  would  result  In  making  the  law- 
breaker In  local  option  communities  a  privi- 
leged character,  and  In  effect  say  to  him,  be- 
cause yon  cannot  obtain  license,  therefore 
tlie  law  declines  to  punish  you.  That  the 
law  will  punish  a  liquor  dealer  who  could 
obtain  license,  but  will  not;  but  will  not 
punish  a  i>erBon  similarly  engaged  who  could 
not  obtain  license,  even  If  he  wished — such 
a  boldlDg  we  cannot  adopt. 

The  other  matters  raised  are  sufficiently 
disenssed  In  the  opinion.  The  motion  for  re- 
bearing  is  overruled. 

DAVIDSON,  P.  J.  (dissenting).  I  cannot 
agree  with  my  Brethren  in  the  proposition 
announced  In  the  opinion  on  the  motion  for 
rehearing,  admitting  the  evidence  of  general 
repntation.  Previous  decisions  of  this  court 
and  courts  In  this  state  have  admitted  evi- 
dence of  general  reputation  with  regard  to 
what  was  at  the  time  of  the  rendition  of  the 
oploion  known  as  "disorderly  houses."  The 
statute,  at  the  time  of  the  rendition  of  those 
opinions,  did  not  have  the  definition  given 
or  attempted  to  be  given  by  the  Acts  of  the 
Thirtieth  Legislature,  p.  246,  c.  132.  Here- 
tofore, hoiises  have  been  termed  disorderly 
houses,  aa  applied  to  what  Is  properly  and 
generally  known  In  our  Jurisprudence  as 
"houses  of  ill  fame,"  in  other  words,  "houses 
of  proetltntlon."  Of  course,  the  house  could 
not  be  a  bouse  of  "111  fame,"  unless  pros- 
titutes inhabited  or  resorted  to  It.  It  took 
a  combination  of  prostitutes  resorting  to  the 
house  and .  the  house  Itself  to  come  within 
the  definition  as  heretofore  given,  but  in 
reaching  out  and  creating  new  offenses,  the 
Thirtieth  Legislature  has  undertaken  to  con- 
stitute a  bouse  a  disorderly  one  In  which 
spirituous,  vinous,  or  malt  liquors  are  sold, 
or  kept  for  sale  without  a  license  under  the 
laws  of  the  state  to  retail  such  liquors.  It 
would  hardly.  It  seems  to  me,  be  contended 
that  evidence  of  general  reputation  of  a  bouse 
of  "111  fame"  where  prostitutes  resort  or  re- 
side would  be  admitted  as  proof  of  the  fact 
that  a  party  kept  intoxicating  liquors  for  sale 
without  obtaining  license.  It  would  be  car- 
rying the  doctrine  of  general  reputation  as  a 
basis  for  conviction  of  crime  to  a  startling 
omclnslon  or  result.  Because  general  repu- 
tation Is  held  admissible  as  evidence  to  prove 
the  r^ntatlon  of  a  bouse  of  "111  fame"  or 
"house  of  prostitution",  does  not  of  Itself  or 
erei  by  innnendo  suggest  that  another  dis- 
tinct offense  may  be  placed  in  the  same  stat- 
ute, and  tbe  same  rules  in  the  respect  made 
to  apply  to  tbe  new  offense  constituted  by  es- 
'  seotially  different  elements.  Mr.  WIgmore, 
1b  his  work  on  lividence,  says:  "Whether  or 
aot  the  ff»ieral  r^utatlon  of  tbe  character  of 


a  bouse  Is  admissible,  where  a  party  Is 
charged  with  running  a  disorderly  house,  de- 
pends upon  the  wording  of  a  statute.  Where 
the  repute  of  the  house  is  an  essential  ele- 
ment of  the  crime  charged.  It  is  admissible; 
otherwise,  It  is  not."  1  Wig.  78.  In  McClaln's 
work  on  Criminal  Law,  It  Is  said  the  weight 
of  authority  Is  that  evidence  of  general  rep- 
utation of  a  house  Is  not  admissible.  See 
2  McClain  ou  Cr.  Law,  S  1145.  And  such  evi- 
dence has  been  held  inadmissible  in  Board- 
man's  Case,  64  Me.  523 ;  U.  S.  v.  Journdlne,  4 
Cranch,  C.  O.  (U.  8.)  338,  Fed.  Cas.  No.  15,- 
499;  Abel's  Case,  90  Ala.  633,  8  South.  760; 
Wooster's  Case,  55  Ala.  221 ;  Ramsey's  Case, 
138  Ala.  333,  35  South.  325;  Foley's  Case, 
46  N.  H.  466;  Bandy's  Case,  63  Miss.  208,  56 
Am.  Rep.  803;  Kenyon's  Case,  26  N.  7.  203, 
84  Aifi.  Dec.  177 ;  Nelson's  Case,  5  Okl.  512. 
49  Pac.  920 ;  Plant's  Case,  67  Vt.  454,  32  Atl. 
237,  48  Am.  St.  Rep.  821 ;  Barker's  Case,  90 
Va.  820,  20  S.  B.  776. 

Tbe  statute  under  discussion  is  not  worded 
as  was  the  statute  when  the  Morris  Case,  38 
Tex.  603,  and  the  Sylvester  Case,  42  Tex. 
496,  were  rendered.  The  ofl^ense  aimed  at  In 
the  statute  at  that  time  was  the  offense  of 
conducting  what  was  known  as  a  house  of 
"HI  fame"  or  "ill  repute."  The  particular 
part  of  the  statute  here  at  issue  does  not 
Involve  that  character  of  tbe  house.  It  sets 
out  certain  facts  with  reference  to  the  sell- 
ing of  intoxicants  without  procuring  license. 
It  would  hardly  be  contended  in  any  court 
of  Justice  that  a  party  could  be  convicted  un- 
der an  indictment  charging  this  particular 
clause  of  the  statute  that  it  could  be  sus- 
tained by  proof  of  general  reputation.  It 
would  have  to  be  shown,  in  order  to  convict, 
that  intoxicating  liquors  were  kept  for  sale, 
and  that  tbe  party  bad  not  procured  the  li- 
cense for  selling  it.  It  takes  these  ingredi- 
ents to  constitute  this  offense,  if  it  is  one 
in  fact  under  tbe  statute.  These  facta  could 
not  be  proved  by  general  reputation.  Usual- 
ly, the  reputation  of  houses  of  ill  fame  grows 
out  of  the  rule, of  necessity,  at  least  so  it  has 
been  always  written.  In  this  particular  char- 
acter of  case  such  rule  of  necessity  could 
hardly  apply,  and  would  not  be  permitted  to 
apply.  It  has  been  held  that,  in  adultery 
cases,  reputation  Is  inadmissible.  See  Bish- 
op's Stat.  Grim.  678.  In  Cronln  v.  State,  80 
Tex.  App.  278, 17  S.  W.  410,  It  was  held  error 
to  prove  the  general  reputation  of  a  gambling 
bouse.  Mr.  Wharton  lays  down  the  rule  in 
his  work  on  Criminal  Evidence,  that  it  Is 
never  admissible,  except  when  general  reputa- 
tion la  a  constituent  of  the  offense.  See  255 
and  260.  In  cases  of  this  character  it  can 
only  be  proved  when  there  is  a  statute  au- 
thorizing it,  by  its  terms,  even  if  the  Legis- 
lature could  dispense  with  proof  of  a  crime 
and  substitute  for  the  proof  reputation.  Wil- 
son's Case,  15  R.  I.  180,  1  Atl.  415;  Kings- 
ton's Case.  6  R.  I.  297;  Waldron's  Case,  16  R. 
I.  191,  14  Atl.  847;  Eagan's  Case,  151  Mass. 
I  45,  23  N.  E.  494. 
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By  comparing  tbe  search  and  seizure  law 
that  was  passed  by  the  same  I/eglslatiire,  it 
Is  seen  in  section  15  of  that  act  (Laws  1907, 
p.  160,  c.  77)  that  provision  was  made  that 
reputation  might  be  shown,  but  it  is  not  so 
in  the  statute  under  consideration.  These 
are  what  we  may  term  statutes  in  pari 
materia;  they  at  least  relate  to  the  same 
general  subject,  and  may  tend  somewhat  to 
elucidate  the  legislative  mind.  In  the  ab- 
sence of  a  statute,  can  evidence  of  general 
reputation  be  admissible  in  cases  of  this 
character?  2  McGlain,  Crim.  Law,  S  1279.  I 
answer.  No.  Mr.  McClaln  says:  "By  some 
statutes  the  reputation  of  the  place  is  admis- 
sible in  determining  whether  It  is  kept  as  a 
nuisance,  but  aside  from  tbe  statute  such  gen- 
eral reputation  Is  not  admissible." 

In  regard  to  the  first  question  decided,  ove> 
ruling  the  motion  for  rehearing,  I  assign  the 
above  few  remarks  as  my  reasons  for  dissent- 
ing. 


WE5BBBB  V.  STATB. 
(Conrt  of  Criminal  ApDeals  of  Texas.    Jan.  29. 

i9oa) 

Appeal  from  Grayson  County  Conrt;  J.  W. 
Hassell,  Judge. 

Harry  Webber  was  convicted  of  keeping  a 
disorderly  house,  and  he  appeals.    Affirmed. 

F.  J.  McOord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
keeping  a  disorderly  bouse,  and  his  punish- 
ment assessed  at  a  fine  of  $200.  This  Is  a 
companion  case  to  the  case  of  JoliCf  v.  State 
(this  day  decided  by  this  court)  109  8.  W. 
176.  Upon  the  authority  of  that  case,  the 
Judgment  In  this  case  is  affirmed. 


WEBBER  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1908.) 

Appeal  from  Grayson  County  Court;  J. 
W.  Hassell,  Judge. 

Harry  Webber  was  convicted  of  keeping  a 
disorderly  house,  and  he  appeals.     Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  tor  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  keeping  a  disorderly  house.  The  rec- 
ord is  before  us  without  a  statement  of  facts 
or  bill  of  exceptions.  Motion  was  made  to 
quash  the  indictment,  it  charging  appellant 
with  keeping  a  disorderly  house.  Tbe  ques- 
tions Involved  in  the  motion  are  substantially 
the  same,  for  disposition  of  the  case,  as  the 
question  decided  in  tbe  case  of  Joliff  v.  State 
(this  day  decided)  109  S.  W.  176.  For  the 
reasons  there  indicated,  tbe  court  below  did 
not  err  in  overruling  the  motion  to  quash. 

The  Judgment  is  affirmed. 


KINO  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1008.    On  Rehearing,  March  20,  1908.) 

1.  iNToxioATiifO  LiquoBS— Violation  of  IiO- 

OAI.     OPTIOR     liAW  —  BVIDBHOK  —  INBTBT7C- 

Tions. 

Where,  on  a  trial  for  selling  liquor  in  vio- 
lation of  the  local  option  law,  tbe  prosecutor 
testified  tliat  he  saw  accused  and  a  third  person 
at  a  bar  in  a  liouse,  that  he  bought  liquor  there 
from  tbe  third  person,  and  that  accused  at  the 
request  of  tbe  third  person  gave  bim  tbe  change, 
a  charge  that  to  make  a  sale  it  is  not  necessary 
that  accused  should  in  person  deliver  the  liquor 
and  receive  the  money,  but  the  state  must  show 
that  tbe  liquor  was  delivered  with  the  knowl- 
edge and  consent  and  at  the  instance  of  accused, 
and  that  if  the  testimony  of  tbe  prosecutor  was 
t>elieved,  etc.,  accused  was  guilty,  properly  sub- 
mitted the  issue. 

2.  Cbihikal  Law— Evidkncb— Documentaby 
Evidence  —  Prehminaet  Pboof  —  TbiaI/— 
Right  of  Aoodsed  to  Confbont  Wit- 
nesses. 

The  testimony  >>f  a  witness,  on  a  trial  for 
a  violation  of  the  lo<^  option  law,  that  he  Icnew 
the  internal  revenue  collector  for  the  district, 
that  he  examined  tbe  record  of  the  office  of  the 
internal  revenue  collector  and  made  a  copy  of 
tbe  internal  revenue  license  issued  to  accused, 
together  with  such  copy,  was  properly  received 
so  far  as  the  source  from  which  the  reported 
record  came  was  concerned,  and  as  against  the 
objection  that  it  violated  the  Constitution,  pro- 
viding that  all  persons  shall  be  confronted  with 
the  witnesses  against  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1640.1 

3.  Intoxicating  Liquobs— Saxes — Evidenck 
—Prima   Facie   Case  —  Statutobt  Pbovi- 

SIONS. 

The  Leg;i8lature  may  provide  that  the  pos- 
session by  one  of  an  utemal  revenue  liquor 
license  shall  prima  facie  establish  that  he  is  en- 
gaged in  the  liquor  business. 

On  Rehearing. 

4.  Samb— Violation  of  Local  Option  Law 

—Evidence— Sufficiency. 

Evidence  held  not  to  justify  a  conviction  of 
accused  for  selling  intoxicating  liquors  in  viola- 
tion of  tbe  local  option  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  |g  300-322.] 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

J.  I.  King  was  convicted  of  selling  intoxi- 
cating  liquors  In  violation  of  the  local  option 
law,  and  he  appeals.    Reversed  and  remanded. 

See  100  8.  W.  924. 

Smith  &  Wall,  for  appellant  F.  J.  Mc- 
Cord, Asst  Atty.  Gen.,  for  the  State. 


RAMSET,  J.  Appellant  in  this  case  was 
convicted  in  the  county  court  of  Grayson  coun- 
ty for  unlawfully  selling  Intoxicating  liquors 
in  violation  of  the  local  option  law. 

Tbe  facts  in  the  case  are  brief,  and  are  sub- 
stantially as  follows:  About  tbe  25th  of  March, 
1907,  one  A.  J.  Jenkins,  who  had  theretofore 
resided  at  Waxahachle,  came  to  Sherman. 
He  testifies  he  saw  appellant  in  a  bouse  on 
South  Travis  street  In  said  city,  and  that 
about  the  Ist  of  April,  1907,  he  was  at  tbe 
bar  in  said  house,  where  be  saw  defendant 
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and  also  one  Enecht;   that  about  the  Ist  of 
April,  1907,  he  purchased  some  intoxicating 
iiquor  from  Gua  Knecbt ;  that  he  went  in  the 
piace  and  called  on  Knecht  for  a  half  pint  of 
whisky ;  that  he  got  It  for  him,  and  gave  it  to 
him,  and  thereupon  he  banded  the  said  Knecht 
a  half  dollar,  and  he  Btarted  to  get  some 
cbange,  and  about  that  time  defendant  came 
la  the  door  and  Knecht  turned  to  him  and 
said,  "Give  that  man  a  dime,"  and  "I  turned 
and  walked  out  with  my  package."    He  tes- 
tifiee  that  when  he  went  In  Knecht  was  be- 
hind the  bar ;  that  he  could  not  say  whether 
any  one  else  was  present;    that  he  did  not 
see  where  Knecht  got  the  liquor;    that  be 
went  into  a  little  room  cut  off  at  the  end  of 
the  bar,  and  that  Knecht  stepped  down  and 
got  the  whisky ;    that  he  did  not  know  what 
the  defendant  did  with  the  half  dollar,  but 
that  defendant  handed  blm  a  dime,  and  he 
tnmed  and  walked  out.    He  farther  testifies 
that  he  had  seen  the  defendant  at  that  place 
before.    He  was  In  the  main  part  of  the  build- 
ing, and  was  generally  knocking  around  and 
talking  to  the  company.    He  also  says  that 
when  be  spoke  to  Knecht  about  buying  the 
whisky  defendant  was  not  there,  and  he  was 
not  there  when  the  whl^y  was  delivered  to 
htan;  that  he  could  not  say  whether  be  put 
the  whisky  In  his  pocket  before  defendant 
came  up.     He  testifies,  boweyer,  when  defend- 
ant came   in,    Knecht  told  blm   be  wanted 
change  for  a  half  dollar,  and  that  the  witness 
wanted  a  dime;    that  defendant  reached  his 
hand  in  bis  pocket,  and  pulled  out  some  silver, 
and  gave  him  a  dime,  and  he  went  out.  '  He 
also  states,  besides  whislty,  they  sell  beer, 
soda  water,  and  frosty  at  that  place.    "I  have 
bought  all  these  things  there."    The  sberift  of 
Orayson  county  testifies  that  he  had  known 
the  business  house  in  question  at  South  Trav- 
is street  for  12  or  15  years,  and  that  he  saw 
appellant  there  frequently;    that  he  usually 
saw  him  about  the  front  door.    He  also  tes- 
tified that  be  bad  examined  the  records  of  the 
internal  revenue  liquor  licenses  issued  to  par- 
ties in  Orayson  county,  In  the  oflSee  of-  the  In- 
ternal revenue  collector  at  Dallas,  and  that  he 
made  a  true  copy  of  that  record,  and  that  the 
record  shows  internal  revenue  licenses  were 
issued  to  Dulin  and  King  (A.  C.  Dulin  and 
J.  I.  King) ;    that  their  place  of  business  was 
at  Sherman,  and  their  occupation  that  of  re- 
tall  liquor  dealers,  and  that  same  run  from 
July,  1906,  and  that  the  date  of  the  certificate 
was  August  8,  1906. 

In  this  state  of  the  record  various  questions 
were  raised  by  appellant.  The  court  gave 
what  we  believe  to  'be  a  most  excellent  charge, 
and  fairly  submitted  the  facts  to  the  Jury. 
The  charge  on  the  controverted  issue  was  as 
foltows:  "In  order  to  make  a  sale,  within  the 
Dieaning  of  the  law,  it  Is  not  necessary  that 
the  defendant  should  in  person  deliver  the  liq- 
uor and  receive  the  money,  but  the  state  must 
ihow  by  legal  evidence  beyond  a  reasonable 


doabt  that  the  liquor  was  delivered  with  the 
knowledge  and  consent,  and  at  the  instance 
and  direction,  of  the  defendant,  and  that  he 
or  some  one  for  him  and  for  his  use  received 
the  money  therefor;  and  so  in  this  case,  if 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  prosecuting  witness,  A. 
J.  Jenldns,  requested  one  Gus  Knecht  to  let 
him,  the  said  Jenkins,  have  some  whisky,  and 
the  said  Knechtj  with  the  Intention  of  selling 
same,  handed  said  Jenkins  whisky,  and  that 
said  Jenkins  gave  said  Knecht  mont^  there- 
for, and  that  the  defendant,  knowing  the  pur- 
pose and  intent  of  the  said  Knecht,  received 
the  money,  or  any  part  of  the  money,  for  said 
whisky,  then  these  facts  would  constitute  a 
sale  within  the  meaning  of  the  law ;  but  if, 
on  the  other  band,  the  defendant  was  merely 
changing  money  for  the  prosecuting  witness 
and  the  said  Gus  Knecht,  or  if  he  had  no 
knowledge  of  any  purpose,  If  any  purpose 
there  was  on  the  part  of  the  said  Gus  Knecht, 
to  sell  intoxicating  liquor  to  prosecuting  wit- 
ness Jenkins,  or  received  no  pecuniary  ben- 
efit therefrom,  then  be  would  not  be  guilty  of 
any  offense,  and  If  yon  so  believe  the  facts 
to  be,  or  if  yon  have  a  reasonable  doubt  as 
to  whether  such  are  the  facts,  you  will  acquit 
the  defendant  and  say  by  your  verdict  not 
guilty.  Under  the  law  of  this  state  the  fail- 
ure of  a  defendant  to  testify  In  bis  own  behalf 
cannot  be  considered  as  a  circumstance  against 
him,  and  in  this  case  you  will  not  consider  as 
a  circumstance  against  him,  or  for. any  pur- 
pose, the  defendant's  failure  to  testify." 

Objection  was  made  to  the  introduction  of 
the  examined  copy  of  the  internal  revenue  li- 
cense, for  the  reason:  "It  was  not  shovni  to 
have  been  taken  from  the  records  of  the  In- 
ternal revenue  collector  of  this  district ;  that 
the  same  Is  hearsay  testimony,  and  that  the 
presumption  which  the  statute  raises  from 
the  possession  ot  an  Internal  revenue  license 
is  as  to  a  fact  which  Is  Irrelevant  and  imma- 
terial and  Inadmissible  in  a  case  of  this  char- 
acter: and  said  provision  is  violative  of  the 
Bill  of  Rights,  which  guarantees  to  every 
man  charged  with  crime  the  right  to  be  con- 
fronted with  the  witnesses  against  him ;  and, 
again.  It  violates  the  provisions  of  the  Bill  of 
Rights  that  guarantee  to  every  man  charged 
with  crime  to  be  tried  by  a  fair  and  impartial 
Jury,  and  such  trial,  according  to  the  law  of 
the  land,  as  understood  among  English-speak- 
ing people  for  many  centuries.  Is  that  the  Jury 
shall  in  all  instances  pass  on  the  weight  of 
the  evidence  and  the  credibility  of  the  wit- 
nesses." The  testimony  of  the  witness  How- 
ard was  to  the  eCTect  that  he  knew  P.  B. 
Hunt;  that  he  was  the  Internal  revenue  col- 
lector for  that  district ;  that  be  got  the  book 
from  which  be  made  the  examination  from 
the  chief  clerk  of  tbe  internal  revenue  col- 
lector; that  he  knew  It  was  tbe  record  of 
the  internal  revenue  collector,  because  the 
chief  clerk  told  blm  it  was;  that  be  handed 
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bim  tbe  book,  and  said  It  was  the  record,  and 
be  made  the  copy.  Again,  he  says  that  he 
knew  it  was  the  office,  because  "I  saw  the 
sign  on  tbe  door  'Internal  Revenue  Collector's 
Office,'  and  I  was  told  It  was  his  office,  too.'' 
We  do  not  think  the  testimony  of  the  witness 
Howard  is  such  as  would  Justify  the  exclu- 
sion of  this  testimony,  but  that  same  was 
properly  admitted  so  far  as  the  source  from 
which  tbe  reported  record  came  was  concern- 
ed. Nor  do  we  believe  that  the  contention  of 
appellant  Is  correct  that  it  is  beyond  the  pow- 
er of  tbe  Legislature  to  provide  that  the  pos- 
session of  such  internal  revenue  license  shall 
make  a  prima  facie  case  against  appellant 
tbat  be  is  engaged  in  a  business  which  the 
license  shows  he  has  permission  of  tbe  federal 
authorities  to  engage  in ;  nor  can  we  accede 
to  tbe  view  tbat  the  admission  of  this  testi- 
mony violates  tbe  constitutional  provision  of 
this  state,  providing  tbat  all  persons  shall  be 
confronted  with  the  witnesses  against  them. 
In  the  most  important  concerns  and  entei^- 
prises  of  this  life,  provision  Is  made  for  the 
Introduction  of  records,  copies,  memorandums, 
archives,  etc.,  and  It  has  never  been  held,  so 
far  as  we  know,  that  the  admission  of  these 
documents  contravene  this  constitutional  pro- 
vision. Dent  V.  State,  43  Tex.  Cr.  R.  126,  65 
S.  W.  627. 

Tbe  only  other  question  worthy  of  notice  is 
as  to  whether  tbe  court  erred  in  submitting 
the  case  to  tbe  jury,  and  as  to  whether  their 
finding  in  req>onse  thereto,  affirming  appel- 
lant's gulit,  is  supported  by  the  testimony. 
It  is  admitted  that  appellant  did  not  In  person 
sell  the  whisky,  and  he  could  be  held,  if  at  all, 
only  on  the  proposition  and  theory  tbat  the 
evidence  raises  and  supports  tbe  contention 
tbat  be  was  a  principal  with  Knecht,  who  ac- 
tually made  the  sale.  As  bearing  on  this 
question,  the  evidence  establishes  the  fact 
tbat  defendant  owned  tbe  bojise  and  run  the 
business;  tbat  he  bad  United  States  license 
to  sell  whisky ;  and  the  facts  show  that  whis- 
ky was  sold  on  the  place.  He  was  about  the 
bouse  not  Infrequently.  Tbe  evidence  shows 
there  was  a  bar  In  the  house.  The  evidence 
shows  that  whisky  and  frosty  and  other  sim- 
ilar stuff  were  sold.  This  case,  we  think, 
comes  within  tbe  decision  of  Beucbert  v. 
State.  87  Tex.  Or.  R.  606,  40  8.  W.  278,  Willis 
v.  State,  37  Tex.  Or,  R.  84,  86,  88  8.  W.  776, 
777,  Wlnnard  v.  State  (Tex.  Or.  App.)  80  S.  W. 
555,  and  Wade  v.  State  (Tex.  Cr.  App.)  43  8. 
W.  995.  As  stated,  tbe  evidence  is  circum- 
stantial. There  are  facts  tending  strongly  to 
incriminate  appellant  In  the  light  of  the 
whole  case,  in  view  of  the  verdict  of  tbe  Jury 
and  tbe  action  of  tbe  learned  court,  who  de- 
clined to  set  aside  tbe  verdict  of  conviction, 
we  do  not  feel  Justified,  under  tbe  well-settled 
rules  of  law  frequently  adopted  in  this  state, 
in  Interfering. 

Finding  no  error  in  tbe  record,  tbe  Judg- 
ment of  tbe  court  below  is  affirmed. 


On  Rehearing. 

The  Judgment  of  the  court  below  was  <» 
a  former  day  of  this  term  affirmed.  The 
statement  was  made  In  tbe  opinion  tbat  the 
evidence  established  the  fact  tbat  defendant 
owned  the  house  and  ran  tbe  business  where 
the  sale  was  made.  While  tbis  Is  perhaps  a 
fair  inference  from  tbe  entire  record,  still  on 
a  more  careful  reading  of  tbe  statement  of 
facts,  In  the  light  of  appellant's  motion  for 
rehearing,  we  are  Inclined  to  think  that  tbe 
facta  stated  above  do  not  so  incontestably  ap- 
pear as  to  Justify  tbe  conclusion  announced 
in  tbe  opinion.  Tbe  evidence  is  very  meager, 
and  we  do  not  believe  that  It  would  Justify  a 
conviction,  except  upon  the  assumption,  on 
which  the  opinion  proceeds,  that  appellant  in 
fact  did  own  tbe  bouse  and  ran  tbe  business. 
Being  convinced  tbat  we  were  In  error  in 
holding  that  the  evidence  establishes  tbe  fact 
that  appellant  o^-ned  the  house  and  run  tbe 
business,  we  believe  it  would  t>e  unjust  to  blm 
to  bold  tbat  the  evidence  sustains  a  convic- 
tion, and  that  it  would  be  an  nnwlse  prece- 
dent for  us  to  establish  any  such  holding. 

It  is  therefore  ordered  tiiat  tbe  motion  for 
rehearing  be,  and  the  same  is  hereby,  granted, 
and  the  Judgment  of  tbe  court  below  reversed, 
and  tbe  cause  remanded. 


BUSH  V.  STATE, 

(Court  of  Oiminal  ApncHls  of  Texas.    March 
11,  1908.) 

1.  Cbiminai,  Law  —  Apfeai,  —  Rioet  to  Ap- 
peal—Custody or  Accused. 

Where  accused,  who  had  escaped  from  tbe 
sheriff  after  conviction,  remained  out  of  his 
custody  until  captured  next  day,  and  there  is 
uncertainty  as  to  whether  his  snrrender  waa 
voluntary  so  as  to  place  bim  in  such  custody  as 
to  entitle  him  to  prosecute  an  appeal,  that  the 
trial  court  permitted  him  to  exectite  an  appeal 
lx>nd  will  be  held  on  appeal  a  judicial  determina- 
tion that  be  was  in  such  custody  as  to  entitle 
him  to  an  appeal. 

2.  Same  —  Continuance— Absenci  of  Wrr- 
NKss— Dklat  in  Sebvino. 

Where  an  indictment  was  returned  May  4, 
1906,  and  the  first  process  for  a  witness  was  not 
issued  until  November  6,  1906.  and  on  the  day 
of  the  trial,  18  months  after  the  indictment,  an 
application  for  a  continuance  on  the  ground  of 
the  witness'  absence  stated  tbat  his  residence 
was  unknown,  the  application  was  properly  de- 
nied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  K  1335-1341.] 
8.  LarCEHT  —  IHDICTMENT  —  SUFFICIENCT  OF 

Accusation. 

Pen.  Code,  art.  879,  makes  It  unlawful  to 
commit  theft  by  "privately"  stealing  from  the 
person  of  another.  Article  880  provides  that, 
to  constitute  the  offense,  the  theft  must  be  from 
the  person,  that  the  theft  must  be  committed 
without  the  knowledge  of  the  person  from  whom 
the  property  Is  taken,  or  so  suddenly  as  not  to 
allow  time  to  resist.  An  indictment  charged 
that  accused  unlawfully  and  fraudulently  took 
from  the  possession  and  person  of  H.,  and  with- 
out his  consent,  and  so  suddenly  as  not  to  al- 
low time  for  resistance,  etc.  Held,  that  the  in- 
dictment sufficiently  described  the  crime,  and  tt 
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-wma  Dot  necessary  to  follow  the  language  of 
article  S79,  and  allege  that  the  property  was 
"privately"  stolen. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. . 
TiO.  32.  Larceny,  {  94.] 

4.  Saick— Desoriptiok  or  Abtiouc  gfOLEn. 

In  a  prosecution  for  theft  from  the  person, 
an  iadlctnient  which  alleged  that  a  money  purse 
was  stolen  sufiBciently  described  the  property, 
thongh  it  did  not  specify  its  color,  size,  weight, 
or  Talue,  in  view  of  the  fact  that  theft  of  any 
article  from  the  person  is  a  felony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  32,  Larceny,  |  66.] 
B.  CKnaRAi.  Law— Appeai/— Recobd  —  Ab- 

SBKCB   OF  STATBHENT  OF  FACTS. 

Where  there  is  no  statement  of  facts  in  the 
record  on  appeal,  and  the  indictment  charges  the 
«ffen8e,  the  judgment  must  be  aflSrmed. 

Appeal  from  District  Court,  Wood  Connty ; 

5.  W.  Simpson,  Judge. 

Baxter  Bush  was  convicted  of  theft,  and 
appeals.    Affirmed. 

Bart  &  Hart,  for  appellant.  F.  J.  McGord, 
Aast  Atty.  Gen.,  for  the  State. 

RAMSBT,  J.  Appellant  was  charged  In 
the  district  court  of  Wood  county  by  Indict- 
ment In  two  counts  with  the  crime  of  theft. 

The  first  count  charged  theft  from  the 
person  of  J.  T.  Huff  so  suddenly  as  not  to 
allow  time  to  make  resistance  before  the 
property  was  carried  away,  the  property 
stolen  being  alleged  to  be  one  money  purse 
containing  money.  The  other  count  was  for 
theft  of  1100.11  In  money.  The  state  elect- 
ed to  prosecute  the  case  on  the  first  count. 

Appellant  was  indicted  on  May  4,  1906.  He 
was  tried  and  convicted  on  November  24, 
190T.  A  motion  has  been  filed  by  the  Assist- 
ant Attorney  General  to  dismiss  the  appeal 
on  the  ground  that  appellant  escaped  from 
the  custody  of  the  sheriff  on  the  25th  day  of 
December,  1907,  and  remained  out  of  his  cus- 
tody and  beyond  his  control  until  recaptured 
on  the  morning  of  December  20,  1907.  It  ap- 
pears after  this,  on  the  8th  of  January,  1906, 
under  the  recent  law,  he  (appellant)  entered 
Into  an  appeal  bond  pending  his  appeal.  This 
motion  is  supported  by  the  affidavit  of  T.  L. 
Moore,  sheriff  of  Wood  county.  There  is 
some  uncertain^  as  to  whether,  under  all  the 
circumstances.  In  the  light  of  the  decisions  of 
this  court,  the  surrender  of  appellant  was 
voluntary,  and  made  under  such  circumstan- 
ces as  to  be  a  sufficient  answer  to  the  motion. 
However  this  may  be,  in  view  of  the  fact 
that  the  trial  court  permitted  him  to  execute 
an  appeal  bond,  and  thereby  recognized  blm 
418  being  In  the  custody  of  the  sheriff,  it  seems 
to  us  that  this  should  be  held  as  a  judicial 
-determination  that  he  was  in  such  custody 
as  to  entitle  him  to  prosecute  an  appeal  of 
liis  case,  and,  in  view  of  the  uncertainty  as 
to  the  matter  of  escape,  we  are  the  more 
cunstralned  to  give  appellant  the  right  to  a 
liearing  of  his  case  In  this  court. 

There  are  substantially  two  grounds  relied 
4ia  to  reverse  the  case.    One  is  the  error  of 


the  court  in  overruling  appellant's  motion  for 
a  continuance.  As  stated,  the  Indictment  wag 
returned  in  the  case  on  May  4>  1906,  and  the 
trial  was  had  18  months  thereafter.  The 
application  for  continuance  shows  that  the 
first  process  Issued  for  the  witness  J.  Moore, 
whose  testimony  was  sought,  and  on  account 
of  whose  absence  a  continuance  was  applied 
for,  was  dated  on  the  6th  day  of  November, 
1906,  6  months  after  appellant's  indictment; 
and  on  the  day  of  the  trial,  18  months  after 
his  indictment,  the  residence  of  the  witness  J. 
Moore  was,  as  stated  In  application  for  con- 
tinuance, then  unknown.  In  view  of  the  long 
delay  In  applying  for  process  for  this  witness, 
and  in  view  of  the  further  fact  that  after 
so  long  a  delay  his  whereabouts  were  un- 
known, we  think  It  too  clear  for  discussion 
that  the  application  for  continuance  should 
have  been  overruled. 

The  next  ground  for  reversal  urged  Is  that 
the  indictment  charges  no  offense  against  the 
laws  of  this  state.  In  the  first  count  in  the 
indictment,  on  which  appellant  was  tried,  it 
Is  averred  that  api>ellant  "did  then  and  there 
unlawfully  and  fraudulently  take  from  the 
possession  and  person  of  J.  T.  Huff,  and  with- 
out the  consent  of  the  said  J.  T.  Huff,  and  so 
suddenly  as  not  to  allow  time  for  resistance 
before  said  property  was  carried  away,  cor- 
poreal personal  property  then  and  there  be- 
longing to  the  said  J.  T.  Huff,  to  wit,  one 
money  purse  containing  money,  and  with  the 
intent  then  and  there  on  the  part  of  him,  the 
said  Baxter  Bush,  to  deprive  the  said  J.  T. 
Huff  of  the  value  of  the  same,  and  to  appropri- 
ate it  to  the  use  and  benefit  of  him,  the  said 
Baxter  Bush."  Article  879  of  our  Penal  Code 
provides  that,  "if  any  person  shall  commit 
theft  by  privately  stealing  from  the  person  of 
another,  he  shall  be  punished  by  confinement 
In  the  penitentiary  not  less  than  two  nor 
more  than  seven  years."  By  article  880  of 
the  Penal  Code  it  Is  provided :  "To  constitute 
the  offense,  it  Is  necessary  that  the  follow- 
ing circumstances  occur :  (1)  The  theft  must 
be  from  the  person ;  It  Is  not  sufficient  that 
the  property  be  merely  in  the  presence  of  the 
p^son  from  whom  it  is  taken.  (2)  The  theft 
must  be  committed  without  the  knowledge  of 
the  person  from  whom  the  property  is  taken, 
or  so  suddenly  as  not  to  allow  time  to  make 
resistance  before  the  property  Is  carried 
away.  (3)  It  is  only  necessary  that  the  prop- 
erty stolen  should  have  gone  into  the  posses- 
sion of  the  thief ;  it  need  not  be  carried  away 
in  order  to  complete  the  offense."  This  stat- 
ute received  consideration  in  the  case  of  Ker- 
ry T.  State,  17  Tex.  App.  180,  60  Am.  Rep.  122. 
in  which  Judge  White,  in  one  of  the  great- 
est opinions  in  the  books,  discusses  this  stat- 
ute. He  there  holds,  in  effect,  that  it  is  not 
sufficient  under  this  statute,  as  is  ordinarily 
the  case,  to  follow  the  language  of  the  arti- 
cle first  quoted,  but  that,  inasmuch  as  article 
880  defines  what  circumstances  must  occur 
to  constitute  the  offense  of  theft  by  private- 
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ly  stealing  from  tbe  [)er8on  of  another,  the 
indictment  must  charge  and  set  ont  tlie  par- 
ticular means  whereby  the  alleged  theft  was 
committed.  He  states  the  rule  usually  to  be 
that.  In  setting  out  a  statutory  oftense,  it  is, 
in  general,  sufficient  to  describe  it  In  the  Tery 
words  ofi  the  statutei  because  ordinarily  no 
allegations  of  anything  more  than  the  words 
of  the  statute  is  required  in  order  to  show 
that  the  statutory  offense  has  been  committed 
by  the  defendant;  but  he  says  there  are 
many  exceptions  to  this  general  rule.  This 
case  reviews  many  of  the  decisions  both  in 
this  country  and  England,  and  cites  many 
text-books,  including  Bishop  and  Hawkins' 
Pleas  of  the  Crown.  And  in  conclusion  he  af- 
firms the  rule  laid  down  in  the  case  of  Wood- 
ard  T.  State,  9  Tex.  App.  412,  in  which  It  Is 
said :  "The  act  of  privately  stealing  from  the 
person  of  another  is  made  eo  nomine  an  of- 
fense against  the  law,  when  the  thing  stolen 
was  taken  privately  from  the  person,  and 
not  merely  in  his  presence;  and  the  theft 
must  be  committed  without  the  knowledge  of 
the  person  from  whom  the  property  is  taken, 
or  so  suddenly  as  not  to  allow  time  to  make 
resistance  before  the  property  is  carried 
away.  An  indictment  which  contains  these 
essential  averments, .  and  which  otherwise 
charges  or  embraces  the  general  definition  of 
theft  as  defined  In  article  724,  would  satisfy 
the  demands  of  the  law,  and  sufllciently  de- 
scribe the  offense  of  theft  from  the  person." 
In  the  case  of  Brown  v.  State  (Tex.  Or.  App.) 
22  S.  W.  24,  the  Identical  question  here  rais- 
ed was  passed  on  in  an  opinion  by  Judge  Dav- 
idson, now  presiding  Judge  of  this  court.  In 
paragraph  3  of  the  opinion  in  that  case  he 
says:  "The  Indictment  charges  defendant 
with  stealing  from  the  person  so  suddenly  as 
not  to  allow  time  to  make  resistance  before 
the  property  was  carried  away  but  omits  the 
word  'privately.'  Motion  in  arrest  of  Judg- 
ment was  baaed  on  this  omission.  The  mo- 
tion was  properly  overruled.  In  order  to  con- 
stitute 'privately  stealing'  from  the  person  it 
must  be  averred  and  proved  either  that  the 
theft  was  committed  without  the  knowledge 
of  the  person  from  whom  the  property  was 
taken  or  that  It  was  committed  so  suddenly 
as  not  to  allow  time  to  make  resistance  be- 
fore the  property  was  so  taken.  Pen.  Code, 
art.  745,  subd.  2;  Kerry  v.  State,  17  Tex. 
Aw).  178,  50  Am.  Rep.  122.  Where  this  has 
been  done,  it  is  not  necessary  that  the  in- 
dictment contain  the  word  'privately,'  as 
found  In  article  774  of  the  Penal  Code."  Un- 
der the  authorities  as  well  as  on  reason  we 
think  It  manifest  that  this  assignment  of  er- 
ror must  be  overruled. 

Some  question  is  also  made  that  the  de- 
scription of  the  money  purse  is  insufflcient, 
in  that  there  is  no  detailed  or  accurate  de- 
scription of  It  as  to  color,  size,  weight,  or 
value.  In  view  of  the  fact  that  theft  of  any 
article  from  the  person  is  by  law  made  a 
felony,  and  as  the  indictment  does   allege 


what  was  stolen,  to  wit,  a  money  purse,  we 
think  there  is  no  merit  in  this  contention. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and,  believing  that  the  indictment  char- 
ges the  offense.  It  must  follow  that  the  Judg- 
ment of  the  court  below  should  be  affirmed,, 
and  it  ia  accordingly  so  ordered. 


WYUE  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    March 
11,  1908.) 

1.  CtaKiNAi.  Law— Vemuk— Pboof. 

Venue  need  not  be  proved  beyond  a  reason- 
able doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  14,  Criminal  Law,  M  1277-1284.1 

2.  Sauk. 

The  venue  on  a  prosecation  for  carrying 
a  pistol  is  proved  In  J.  county  by  evidence  of  a 
carrying  within  nine  steps  of  a  residence  in  that 
county;  it  being  enough  under  the  statufae  if 
it  was  not  more  then  400  yards  outside  the- 
count7  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DilE; 
vol.  14,  Criminal  Lew,  SS  llnr7-1284.] 
8.  Same  —  Appeal  —  Review  —  Oohixictiko 

ElVIDENOE. 

A  conviction  on  conflicting,  direct,  and  posi- 
tive testimony  as  to  whether  defendant  carried  a 
pistol  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  3074-3083.] 
4.  Same- Reasonable    Doubt— Pbesumptiow 

of  inhocencb— insteuotiohs. 

The  Jury  is  sufficiently  chareed  as  to  rea- 
sonable doubt  and  presumption  of  innocence  by 
the  Instructions,  with  the  bracketed  words  omit- 
ted, "defendant  is  presumed  to  be  innocent,  tilt 
bis  guilt  is  established  by  legal  evidence,"  be- 
yond a  reasonable  doubt,  and,  "If  from  the  evi- 
dence •  •  •  you  have  a  reasonable  doubt  as 
to  his  railt,  you  will  acc^uit,"  and  to  convict  "if 
you  believe  from  the  evidence  •  *  •  beyond 
a  reasonable  doubt  that  defendant"  did  so  and  sa 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1906-1922.] 

Appeal  from  Jones  County  Court;  J.  P. 
Stlnson,  Judge. 

O.  W.  Wylle  appeals  from  a  conviction.. 
Affirmed. 

Thos.  L.  Blanton,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
unlawfully  carrying  on  and  about  the  person 
a  pistol. 

Appellant  contends  that  the  Judgment 
should  be  reversed  for  the  failure  of  the  court 
to  give  a  charge  to  the  effect  that  the  venue 
must  be  proved  in  Jones  county  beyond  a 
reasonable  doubt.  It  is  not  necessary  to- 
prove  beyond  a  reasonable  doubt  the  venue 
of  a  case  under  the  decisions  in  this  state,  nor 
do  we  think  there  is  any  merit  in  the  conten- 
tion that  the  state  failed  to  prove  venue,  or 
even  left  It  in  doubt.  The  witness  Matlodc 
testified  that  appellant  had  a  pistol  at  bis 
(witness')  residence ;  that  his  premises  are  in 
Jones  county ;  that  on  the  25tb  of  November, 
1907,  appellant  came  In  a  buggy  to  his  hotise. 
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and  waa  within  nine  steps  of  the  house  Jnst 
on  the  ontaide  of  the  yard  fence ;  that  appel- 
lant waa  in  a  buggy,  and  called  for  the  pur- 
pose of  carrying  the  witness'  sister  driving  or 
to  a  party;  that  be  (the  witness)  protested 
against  ber  accompanying  appellant,  and 
started  from  the  house  to  the  buggy;  that 
when  witliin  six  or  eight  feet  of  him  appel- 
lant told  him  twice  to  stop,  and  at  the  sec- 
ond injunction  placed  hla  hand  inside  his 
overcoat  and  drew  a  pistol,  whereupon  the 
witness  returned  to  the  house ;  '  that  appel- 
lant and  witness'  sister  then  drove  away.  If 
appellant  had  a  pistol,  as  Indicated  by  thia 
witness,  within  nine  steps  of  the  residence 
of  the  witness,  and  the  residence  was  in 
Jones  county,  as  stated,  and  upon  which  he  is 
not  contradicted,  it  would  be  difficult  to  un- 
derstand why  the  pistol  was  not  carried  in 
Jones  county.  If  tie  (appellant)  had  it  on  his 
poaon  within  400  yards  of  the  Jones  county 
line,  although  it  might  have  l>een  In  an  ad- 
joining county,  still  that  would  constitute 
venue,  under  our  statute,  in  Jones  county. 

Appellant  insists  rather  earnestly  that  the 
evidence  is  not  sufficient  Several  witnesses 
testified  positively  to  the  fact  that  appel- 
lant did  pull  his  pistol  when  the  witness  Mat- 
lock was  approaching  him.  Elacfa  one  of  these 
witnesses  testified  positively  they  saw  the 
pistol.  Several  others  testified  most  positive- 
ly that  they  were  in  equally  favorable  posi- 
tion to  see  the  matters  occurring,  and  that 
appellant  did  not  pull  a  pistol  or  exhibit 
one;  that  he  simply  run  his  hand  inside  his 
overcoat  in  order  to  "blufT'  Matlock,  and  pre- 
vent his  approaching  where  appellant  and 
Matlodc's  sister  were  getting  In  the  buggy. 
The  issue  was  sharply  put  In  regard  to  appel- 
lant having  a  pistol ;  several  witnesses  tes- 
tifying positively  that  he  did  have  and  ex- 
hibit it,  others  testifying  as  positively  that  he 
did  not.  And  at  least  two  of  the  witnesses 
testified  they  were  with  appellant  all  the 
evening;  saw  him  change  his  clothing.  On« 
of  them  accompanied  him  in  the  buggy  to  the 
residence  of  the  witness  Matlock,  and  these 
two  witnesses  swear  positively  that  he  did 
not  have  the  pistol  at  any  time;  and  the 
evidence  for  the  defendant  is  to  the  effect 
that  appellant  did  not  own  a  pistol,  and  had 
not  owned  one  during  the  four  years  of  his 
residence  in  that  neighborhood.  The  evidence 
makes  a  sharp  and  Incisive  Issue  whether  ap- 
pellant had  the  pistol.  This  made  it  pecu- 
liarly a  fact  case  for  a  decision  of  the  Jury. 
We  do  not  feel  authorized  to  disturb  the  ver- 
dict. 

Some  criticism  is  indulged  In  In  regard  to 
the  conrf  B  charge  on  reasonable  doubt  and 
inesamptlon  of  innocence.  We  are  of  opin- 
ion the  charge  in  these  respects  is  correct. 
The  court,  among  other  things,  thus  stated 
the  law  in  regard  to  innocence  and  reasonable 
doubt:  "The  defendant  is  presumed  to  be 
innocent  until  tils  guilt  is  established  by 
legal  evldience,  and  if,  from  the  evidence  be- 


fore you,  you  tiave  a  reasonable  doubt  as  to- 
the  defendant's  guilt,  you  will  acquit  him" — 
and  further:  "Sou  are  therefore  charged 
that.  If  you  believe  from  the  evidence  before- 
you  in  this  case  beyond  a  reasonable  doubt 
that  O.  W.  Wylle  did  in  Jones  county,"  etc; 
The  criticism  of  appellant  seems  to  be  mainly 
directed  at  the  first  quotation  at>ove,  and  that 
after  the  expression  "established  by  legal 
evidence"  the  court  should  have  stated  "be- 
yond a  reasonable  doubt,"  so  as  to  make  it 
read  "the  defendant  is  presumed  to  be  in> 
nocent  until  his  guilt  is  established  by  legal' 
evidence  beyond  a  reasonable  doubt"  The 
charge,  taken  as  a  whole,  we  think,  suffi- 
ciently informs  the  Jury  in  regard  to  this 
phase  of  the  law. 

Finding  no  reversible  error  in  the  record^ 
the  Judgment  is  affirmed. 


WORTHINGTON  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  190a) 

liABCENT— IlttBNT— EVIDBRCK. 

It  being  necessarr,  to  constitute  a  flnding 
a  theft,  that  the  finder  must,  at  the  tinie  of 
taking  possession,  have  intended  to  defraud  the 
owner  and  appropriate  the  property  to  his  own 
use,  a.  subsequent  intent  not  rendermg  the  orig- 
inal taking  theft,  defendant,  on  a  prosecution 
for  the  theft  of  the  watch  of  B.,  which  be  found 
in  the  bathroom  of  an  aBSOciation  and  kept, 
and  did  not  report  to  the  association  secretary 
located  In  the  building,  and  who  later,  accord- 
ing to  the  testimony  of  H.,  refused  to  let  him 
see  the  watch,  and  told  him  that  his  brother 
bad  bought  it  and  another  like  it  of  a  third 
person,  but  who,  according  to  testimony  for  him, 
showed  it  to  friends  when  It  waa  found,  and 
stated  he  had  found  it,  and  wore  It  without  con- 
cealment and  did  not  Intend  to  more  than  keeit- 
it  till  its  true  owner  appeared  and  identified 
it,  he  telling  a  person  that  if  he  heard  of  any 
one  having  lost  a  watch  to  send  him  to  him, 
should  be  permitted  to  introduce  tlie  testimonjr 
of  his  fafiier,  as  corroborative  of  his  testi- 
mony, and  tending  to  explain  and  break  the 
force  of  that  of  H.  that  defendant  on  telling 
his  father  of  finding  the  watch,  was  told  by 
him  to  keep  it  and  advertise  it,  and  to  require 
any  one  claiming  it  to  describe  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  82,  Larceny,  |  134.] 

Appeal  from  Childress  County  Court;  W. 
B.  Howard,  Judge. 

Jesse  Worthington  appeals  from  a  convic- 
tion.   Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSET,  J.  Jesse  Worthington,  a  young 
man  living  in  Childress,  while  in  the  rooms 
of  the  Young  Men's  Christian  Association 
about  the  20th  day  of  July,  1906,  found  a 
wat<di  and  chain  in  the  Iwttiroom,  which  be- 
longed to  one  M.  O.  Hooker.  He  took  the 
watch  and  chain  and  kept  it  It  was  some 
time  after  this  recovered  by  Hooker,  and 
later  followed  the  arrest  of  Worthington  on 
a  charge  of  theft  The  trial  subsequently  re- 
sulted in  his  conviction. 
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It  was  the  contention  of  the  state's  coun- 
sel that,  in  view  of  bla  failure  to  report  the 
finding  of  the  watch,  although  the  secretary 
of  the  association  had  rooms  and  office  in  the 
building,  and  later  his  statement  to  the  wit- 
ness Hooker  that  the  watch  was  one  of  two 
which  bad  been  bought  by  his  brother  from  a 
gambler,  and  other  clrcnmBtances  in  the  rec- 
ord, showed  conclusively  that  at  the  time  of 
the  finding  of  the  watch  In  question  be  (ap- 
pellant) then  ttad  the  felonious  Intent  to  steal 
It.  On  the  other  hand,  there  is  much  evi- 
dence in  the  record  tending  to  show  that  he 
bad  no  such  Intention  because,  on  the  night 
in  question,  he  exhibited  the  watch  to  some 
of  his  friends,  and  stated  that  he  had  found 
it,  and  he  wore  It  without  concealment,  and 
that  he  did  not  at  any  time  Intend  to  more 
than  keep  the  watch  until  the  true  owner  ap- 
peared and  identified  It  Among  others,  the 
witness  George  Archer  testified  that  appel- 
lant showed  him  the  watch  on  the  day  follow- 
ing the  evening  he  found  It,  and  said  to  him, 
If  be  beard  of  any  one  that  had  lost  a  watch, 
to  send  them  to  blm,  as  he  had  found  the 
watch  then  exhibited.  It  was  shown  by  one 
Otto  McCasklll  that  appellant  showed  him 
the  watch  in  question  the  very  night  that  he 
had  found  it,  and  told  him  he  bad  found  the 
watch  that  night  at  the  rooms  of  the  Young 
Men's  Christian  Association.  In  this  condi- 
tion of  the  record,  and  as  corroborative  of 
his  own  testimony,  and  as  tending  to  explain 
and  break  the  force  of  the  testimony  of  the 
witness  Hooker,  who  had  stated  that  appel- 
lant had  refused  to  let  him  see  the  watch, 
and  told  him  that  his  brother  had  bought  the 
watch  and  another  Just  like  it  from  a  gamb- 
ler, he  offered  the  testimony  of  his  father,  R. 
Worthlngton,  and  proposed  to  prove  by  him, 
and  the  bill  recites  that.  If  permitted,  be 
would  have  testified  to  the  following  facts: 
"That  be  was  the  father  of  the  defendant, 
Jesse  Worthlngton;  that  he  (the  defendant) 
was  at  witness'  house  on  the  following  Sun- 
day morning  after  the  property  was  found 
by  the  defendant  the  night  before;  that  the 
defendant  told  the  witness,  upon  the  defend- 
ant being  asked  where  be  got  the  watch,  that 
he  found  It  down  at  the  Young  Men's  Chris- 
tian "Association  at  Childress  In  a  bathroom ; 
that  witness  then  instructed  the  defendant  to 
take  the  watch  back  to  town  with  him  and 
keep  It.  but  to  advertise  It  by  telling  the  peo- 
ple that  he  had  found  It,  and  when  any  one 
claimed  It  to  make  them  describe  it  before  he 
(the  defendant)  gave  it  up ;  that,  unless  the 
party  claiming  the  watch  was  known  to  the 
defendant  and  known  to  be  responsible,  to 
have  claimant  make  aflldavit  to  the  ownership 
of  the  watch,  as  there  could  be  40  claimants 
to  the  watch  if  he  showed  it  and  told  them 
that  he  found  it  at  the  Young  Men's  Christian 
Association;  that  the  defendant  was  at  the 
time  of  the  taking  of  the  watch,  and  now  Is, 
a  minor ;  that  as  his  parent  he  gave  him  the 
Instructions  for  his  son's  benefit  and  as  a 
parent  should;  and  that  the  defendant  was 


living  with  the  witness."  This  testimony 
was  rejected,  and  the  witness  was  not  per- 
mitted to  testify  to  any  of  the  facts  proposed 
to  be  proved  >y  him  except  that  he  is  the 
father  of  tbe  defendant.  The  evidence,  taken 
altogether,  makes  a  sharp  Issue  as  to  the  in- 
tent of  appellant  at  the  time  he  found  the 
watch.  It  has  been  held  in  this  state  that, 
to  constitute  a  finding  theft,  the  Intent  to  de- 
fraud the  owner  and  appropriate  the  proper- 
ty to  his  own  use  must  exist  in  the  mind  of 
the  finder  at  the  time  he  takes  possession  of 
the  property.  If  tbe  Intent  to  steal  did  not 
exist  at  the  time  of  the  taking,  no  subse- 
quent intent  to  steal  will  render  the  original 
taking  theft  Stepp  ▼.  State,  SI  Tex.  Cc.  B. 
349,  20  S.  W.  753,  and  Billard  t.  State,  30 
Tex.  367,  94  Am.  Dec.  317.  It  has  been  held 
that,  if  it  was  the  intent  of  the  accused,  at 
the  time  of  the  finding,  to  restore  the  proper- 
ty to  its  owner,  but  subsequently  he  appro- 
priated it  to  his  own  use,  the  case  is  not 
theft  inasmuch  as  the  taking  was  not  animo 
furandi.  If,  when  he  found  the  property,  he 
really  believed  tbe  owner  could  not  be  found, 
and  he  afterwards  disposed  of  it  to  his  own 
use,  either  before  or  after  ascertaining  the 
owner,  the  case  is  not  theft  Reed  v.  State, 
8  Tex.  App.  40,  34  Am.  Bep.  732,  and  Wilson 
V.  State,  14  Tex.  App.  205.  In  view  of  all  the 
circumstances  as  shown  In  the  record,  the  tes- 
timony of  the  witness  B.  Worthlngton  was  not 
only  admissible,  but  of  prime  importance  to 
the  defendant 

It  Is  unnecessary  for  us  to  pass  on  tbe  ques- 
tion so  strongly  urged  by  counsel  for  appel- 
lant that  the  verdict  of  the  Jury  and  judg- 
ment of  the  court  are  unsupported  by  the 
evidence,  as  this  question,  with  all  the  legiti- 
mate testimony  admitted,  may  not  arise  on 
another  trial,  and  upon  another  trial  the 
facts  may  be  essentially  different 

For  the  error  above  referred  to,  the  judg- 
ment of  the  court  below  Is  reversed,  and  the 
cause  is  remanded. 


BBOWN  V.   STATE. 

(C!oart  of  Criminal  Appeals  of  Texas.     March 
20,  190a) 

1.  HOHICIDE  —  INDICTMKNT— DKBCBIPTIOH      OF 

Pebson  Assaulted. 

In  a  prosecution  for  assault  with  intent  to 
murder,  the  Indictment  must  allege  tbe  name  of 
the  Injured  party,  or  that  It  Is  unknown. 

[Ed.  Note.— For  casps  In  point  see  Cent  Dig. 
vol.  26,  Homicide,  §  205.1 

2.  Witnesses  —  Examinatioit  —  Leading 
Questions. 

In  a  proBecntion  for  assault  with  intent  to 
murder,  leading  and  auggestive  questions  should 
be  excluded,  referring  to  the  identification  of 
the  assaulted  party,  whose  name  was  not  prov- 
ed, nor  any  testimony  offered  that  she  was  nam- 
ed as  alleged. 

Appeal  from  Criminal  District  CJourt  Dal- 
las County;    W.  W.  Nelms,  Judge. 
I      Sylvester  Brown  was  convicted  of  assault 
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wltb  intent  to  murder,  and  be  appeals.    Be- 
▼ersed  and  remanded. 

F.  3,  McCord,  Aast  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  Indictment  alleges 
an  assault  to  murder  by  appellant  upon  Is- 
abella Applewhite.  The  alleged  Injured  par- 
ty, by  reason  ot  being  an  unpardoned  ex- 
conylct.  was  not  permitted  to  testify.  The 
witness  Harper  (the  only  witness  in  the  case) 
testified  he  did  not  know  the  name  of  the 
Injured  party,  and  there  ia  no  evidence  in 
the  record  as  to  what  her  name  was  or  is. 
It  is  necessary  that  the  Indictment  allege  the 
name  of  the  injured  party,  or  that  it  Is  un- 
known, and  the  evidence  offered  must  cor- 
respond with  the  allegation.  Young  t.  State, 
80  Tex.  App.  308,  17  S.  W.  413. 

A  bill  of  exceptions  was  reserved  to  the 
manner  of  examining  the  witness  Harper 
in  regard  to  asking  leading  and  suggestive 
questions.  We  are  of  opinion  that  the  ques- 
tions were  subject  to  the  exceptions  taken, 
and  should  have  been  excluded,  as  they 
refer  to  the  identification  of  the  assaulted 
party,  whose  name  was  not  proved,  nor  any 
testimony  introduced  showing  that  she  was 
named  as  alleged.  Should,  upon  another 
trial,  the  name  be  proved,  the  matters  men- 
tioned in  the  bill  of  exceptions  will  not  occur. 

For  the  errors  mentioned,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 


WILLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  ot  Texas.     March 

11,  190S.    Rebeariag  Denied  April  15,  1908.) 

1.  Ihtoxicatino  Liquors  —  Local  Optiow  — 
Sale  fob  Medicinal  PaaposBS. 

A  sale  of  liquor  for  medicinal  purposes  in 
local  option  territory  may  be  made  under  the 
statute  only  on  the  prescription  of  a  regular 
practicing  physician. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  g  154.] 

2.  Same— Local  Option  Blbotion— Publica- 
tion OF  Result. 

Rev.  St.  1895.  art.  3391,  provides  that  the 
order  of  the  commissioners'  court  declaring  the 
resoit  of  a  local  option  election  shall  be  pub- 
lished for  four  successive  weeks  in  some  news- 
paper, etc.  Held  that,  while  the  law  contem- 
plates that  the  notice  must  be  published  for  4 
consecutive  weeks  or  28  days  from  the  day  of 
its  publication,  it  need  not  be  published  each 
day,  but  the  publication  in  four  successive  is- 
sues of  a  weekly  newspaper  ia  sufficient;  the 
publication  on  the  last  date  covering  and  con- 
templating the  week  in  ^hich  that  date  occurred. 
fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  f  44.] 

3.  Save— Cebtificate  op  Publication. 

That  the  county  judge  certifies  that  the  re- 
snlt  of  a  local  option  election  was  published  four 
weeks  on  the  date  of  the  fourth  issue  of  the 
weekly  newspaper  in  which  it  was  published, 
while  the  four  weeks  did  not  expire  until  the 
end  of  the  week  in  which  the  last  issue  appear- 
ed, would  not  vitiate  his  certificate,  otherwise 
regular. 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 


R.  P.  WilllaniB  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Helton  &  Merchlsson  and  W.  O.  Jackson, 
for  appellant.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $50  and  20  days' 
confinement  in  the  county  Jail. 

Appellant's  first  Insistence  is  that  the  evi- 
dence does  not  support  the  verdict,  because 
the  sale  was  made  for  medicinal  purposes. 
There  is  no  merit  in  this  contention,  since 
the  statute  says,  in  order  to  sell  whisky  in  a 
local  option  district,  there  must  be  a  prescrip- 
tion of  a  regular  practicing  physician.  The 
record  before  us  does  not  indicate  anything 
of  that  kind. 

The  certificate  of  the  county  judge,  certify- 
ing the  order  putting  local  option  Into  effect 
In  Haskell  county,  Is  as  follows :  "This  Is  to 
certify  that  the  above  and  foregoing  order  of 
the  commissioners'  court  of  Haskell  county, 
Texas,  made  and  entered  on  the  5th  day  ot 
April,  1905,  has  been  published  In  the  Has- 
kell Free  Press,  a  weekly  newspaper  publish- 
ed in  Haskell  county,  Texas,  and  selected  by 
me,  for  four  successive  weeks,  to  wit,  April 
8,  1905,  April  15,  1905,  April  22,  1905,  and 
April  29,  1905,  as  the  law  directs.  Witness 
my  official  signature  this  April  29,  1905. 
Oscar  E.  Gates,  County  Judge,  Haskell  county, 
Texas."  Appellant  Insists  the  court  erred 
In  admitting  this  order,  on  the  ground  that, 
in  order  to  make  a  valid  local  option  law, 
the  other  of  the  commissioners'  court  declar- 
ing the  result  of  the  election  and  prohibiting 
the  sale  of  intoxicating  liquors  must  be  pub- 
lished for  28  full  days,  and  the  day  on  wbdcb 
the  publication  begins,  or  on  which  the  paper 
is  issued,  in  which  said  order  is  published, 
shall  not  be  counted  or  reckoned  as  one  of 
the  28  days,  as  it  would  not  be  a  full  day, 
and  the  order  must  be  published  in  each  is- 
sue of  said  paper  which  occurs  during  the  28 
days  of  publication,  and  In  case  there  should 
be  a  regular  Issue  of  said  paper  within  28 
days  from  the  first  day  of  publlcatlou,  the 
publication  would  not  be  complete,  and  would 
not  put  the  law  into  effect ;  hence  it  takes  five 
publications  in  a  weekly  newspaper  to  make 
28  full  days,  and  unless  the  order  Is  published 
In  five  consecutive  regular  Issues  of  said 
weekly  paper,  the  publication  Is  not  complete, 
and  the  law  is  not  in  effect.  Article  3391  of 
the  Revised  Civil  Statutes  of  1895  says: 
"The  order  of  the  commissioners'  court  de- 
claring the  result  and  prohibiting  the  sale  of 
such  liquors  shall  be  published  for  four  suc- 
cessive weeks  In  some  newspaper  published 
In  the  county  wherein  such  election  has  been 
held,  which  newspaper  shall  be  selected  by 
the  county  judge  for  tliat  purpose." 

Appellant  cites  to  support  his  contention 
the  case  of  Phillips  v.  State,  23  Tex.  App. 


Digitized  by 


Google 


190 


109  SOUTHWESTERN  HEPORTEE. 


(Tn. 


^04,  4  S.  W.  803.  We  there  held  that  the 
local  option  law  does  not  become  operative 
until  the  order  of  the  commissioners'  court 
declaring  the  resnlt  of  the  election  has  been 
published  for  4  successlTO  weeks,  and  the 
«ale  of  intoxicating  liquors  In  the  community 
to  be  affected  is  not,  prior  to  snch  publica- 
tion, a  Tiolation  of  the  local  option  law.  tba 
order  in  that  case  was  published  for  4  snc- 
cesslve  Issues  of  the  newspaper  of  July  4th, 
11th,  18th,  and  25th,  and  the  trial  court 
charged  In  substance  that  the  law  became 
operative  on  the  last-named  date.  We  held 
that  this  was  error.  The  law  contemplates 
that  the  order  shall  be  published  for  4  full 
consecutive  weeks,  or  28  days  from  the  day 
of  its  publication.  This  decision,  Instead  of 
being  authority  for  appellant,  we  take  It,  is 
authority  for  the  converse  proposition ;  that  is 
where  It  Is  published  for  4  consecutive  weeks, 
as  it  was  in  this  case,  that  it  does  not  have  to 
be  published  each  day  for  28  days  in  the  news- 
paper, but  it  must  be  published  for  4  consecu- 
tive weeks.  It  was  done  here.  The  sheer 
fact  that  the  county  judge  certifies  that  it 
was  published  4  weelcs  on  the  date  of  the  last 
publication  we  do  not  think  would  vitiate  his 
certificate,  since  in  all  other  respects  it  Is 
regular.  When  the  order  was  published  on 
the  20th  day  of  April,  that  covered  and  con- 
templated the  week  in  which  the  29th  day  of 
April  was.  Now,  if  the  facts  in  this  case  had 
shown  that  appellant  was  charged  wfth  vio- 
lating the  law  on  the  29th  or  30th  day  of 
April,  It  would  have  been  error  not  to  have 
charged  the  Jury  that  it  took  28  days  to  put 
the  order  In  effect ;  but,  because  it  does  take 
28  days  In  effect  to  make  local  option  a  law. 
It  does  not  follow  that  the  order  must  be 
published  each  day  for  28  days  in  a  news- 
paper, but  if  it  is  published  for  4  successive 
weeks,  as  stated  in  the  statute,  this  Is  a  com- 
pliance with  the  statute.  We  have  heretofore 
lield  that,  where  the  order  declaring  the  re- 
sult of  a  local  option  election  was  published 
3  weeks  In  a  weekly  newspaper,  then  its  fur- 
ther publication  was  enjoined,  and  after  the 
dissolution  of  the  Injunction  it  was  published 
another  week,  it  was  published  for  4  consecu- 
tive weeks  within  the  meaning  of  the  statute. 
See  McDanlel  v.  State,  32  Tex.  Cr.  R.  16, 
21  S.  W.  684.  23  S.  W.  089.  and  EJx  parte 
Brown,  85  Tex.  Cr.  R.  443.  84  S.  W.  131. 
It  follows,  therefore,  that  appellant's  conten- 
tions are  incorrect. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  aflSrmed. 


TIPPIT  V.  STATE. 

'(Court  of  Criminal  Apih>sIs  of  Texas.     March 
11,  1908.) 

1.  INTOXICATINO  LiQuoES— Unlawful  8ai,b— 

iNSTBUCnONB— SaLK. 

The  court,  In  a  trial  for  unlawfully  sellinK 
whisky,  should  have  instructed  as  to  the  ele- 
ments essential  to  a  sale,  where,  though  the 
-state's  testimony  tended  to  show  a  sale,  defend- 


ant's witness  stated  that  the  ^whisky  was  obtain- 
ed on  defendant's  Invitation  to  witness,  prosecnt- 
in);  witness,  and  another  to  "take  one  on"  de- 
fendant after  each  had  partly  drunk  a  bottle  of 
soft  drink  bought  by  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicatiu);  Liiquors,  |  343.] 
2.  Same— Instbuctions— Gift. 

The  court.  In  a  trial  for  unlawfully  selling 
whisky,  should  have  specifically  instnicted  that. 
If  the  transaction  was  a  Kitt,  defendant  could 
not  be  convicted,  where  there  was  evidence  tend- 
ing to  show  the  transaction  was  a  gift;  an 
iuRtructioD  along  that  line,  connected  with  the 
idea  that  if  the  whisky  was  ttiven  as  an  evasion 
of  law  defendant  would  be  guilty,  being  insuffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  f  343.1 

8.    Same— EVIDBNCB— SUFFICIERCT. 

Evidence  in  a  trial  for  unlawfully  selling 
whisky  held  insufficient  to  warrant  an  instruc- 
tion  on  the  question   whether   the   transaction 
•was  an  attempted  evasion  of  law. 
4.  Same— Sals— To  Whom  Maux. 

There  was  no  sale  of  whisky  to  witness,  if 
his  companion  paid  for  it. 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

J.  L.  Tlpptt  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded. 

W.  H.  Murchison,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  charges 
that  appellant  sold  one  drink  of  whisky  to 
Will  Whitman  in  violation  of  the  local  op- 
tion law. 

Substantially,  as  bearing  upon  the  real  is- 
sue in  the  case,  the  evidence  to  as  follows: 
That  on  the  night  In  question,  about  11 
o'clock,  Whitman,  with  Robertson  and  Hud- 
son, were  In  Mart  Lynch's  pool  hall,  playing 
pool.  About  11  o'clock  at  night  they  started 
home,  and  on  leaving  they  bought  and  drank 
three  bottles  of  frosty  in  said  pool  hall.  En 
route  home,  and  after  passing  across  the  pub- 
lic square,  they  went  Into  appellant's  place  to 
get  a  drink  of  "teetotal."  They  called  for 
"teetotal."  Three  bottles  were  placed  upon 
the  counter,  one  for  each  of  the  parties,  with 
the  necessary  glasses  or  cups  out  of  which  to 
drink.  The  corks  were  drawn,  and  the  liquor 
poured  into  the  cups.  Whitman,  after  tils 
was  poured  out,  and  after  the  money  was 
placed  upon  the  counter.  In  payment  for  the 
"teetotal,"  asked  defendant  if  he  did  not  have 
something  a  little  stronger.  Appellant  then 
placed  upon  the  counter  a  bottle  of  whisky, 
from  which  Whitman  took  a  drink.  When  he 
went  away  he  left  the  entire  contents  of  the 
bottle  of  "teetotal"  on  the  counter.  He  says 
that  he  paid  16  cents  for  the  bottle  of  "tee- 
total." On  cross-examination,  this  witness 
said  his  recollection  was  that  he  paid  15 
cents  for  the  bottle  of  "teetotal,"  though  It 
was  possible  that  John  Robertson  paid  for  all 
three  of  the  bottlea  He  said  John  Robertaon 
and  be  talked  the  matter  oiver  the  night 
previous  to  his  testifying,  and  that  Robertson 
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talked  to  him  In  such  a  manner  about  It  that 
he  had  become  uncertain  in  hla  mind  as  to 
whether  he  paid  for  the  "teetotal"  or  whether 
Bobertaon  paid  for  it  That  be  bad.  In  buy- 
ing the  three  bottles  at  Lynch'a  pool  hall  be- 
fore leaTlng  there,  asked  I^ynch  to  credit  him, 
which  Liynch  did.  In  other  words.  It  was 
charged  to  his  account  He  says:  "I  don't 
think  the  fact  that  I  had  the  frosty  charged 
to  me  at  Mart  Lynch's  Is  any  indication  that 
I  did  not  have  as  much  as  15  cents  in  my 
pocket  though  I  might  not  bare  bad  It" 
This  Is  the  state's  case. 

Robertson  testified  In  regard  to  their  being 
at  Mart  Lynch's  pool  hall  and  playing  pool  up 
to  the  hour  of  11  o'clock,  and  that  when  they 
went  to  leave  the  witness  Whitman  ordered 
three  bottles  of  frosty,  gave  one  to  the  wit- 
ness Robertson,  and  one  to  Hudson,  and 
drank  one  himself.  Be  did  not  pay  for  the 
ttovty.  He  did  not  have  the  money,  and  had 
Mart  Lynch  to  charge  It  to  his  account  En 
route  home,  after  crossing  the  public  square, 
the  witness  Robertson  suggested  that  they  go 
by  appellant's  place  and  get  some  "teetotal." 
The  three  went  to  the  place,  and  the  witness 
Robertson  ordered  three  bottles  of  "teetotal," 
which  were  set  out  on  the  counter  with  three 
tin  cupa.  The  witness  paid  46  cents  for  the 
three  bottles  of  "teetotal."  Each  one  drank  a 
part  of  the  "teetotal"  so  set  upon  the  oountor. 
The  witness  Whitman  asked  appellant  If  he 
did  not  have  something  a  little  stronger.  Ap- 
pellant got  a  bottle  of  whisky,  and  set  It  on 
the  counter,  and  said,  "Boys,  take  one  on  me." 
That  each  witness  drank  from  the  bottle  of 
whisky.  He  said:  "I  did  not  go  to  Will 
Whitman's  last  night  and  talk  with  him,  and 
argue  with  blm  on  the  question  as  to  whether 
or  not  be  paid  for  the  'teetotal'  the  night  that 
we  went  to  Tlpplt's  place.  I  told  blm  that 
he  did  not  pay  for  it ;  that  I  paid  for  it  I 
did  not  do  this  because  I  have  any  interest  in 
seeing  Tlppit  acquitted,  but  because  I  know 
I  paid  for  It"  Lynch  testified  that  the  three 
parties  mentioned  played  at  his  pool  hall 
until  11  o'clock,  when  Whitman  ordered  three 
bottles  of  frosty,  and,  not  having  money  to 
pay  for  It,  asked  him  to  charge  it  to  his  ac- 
count, which  he  did.  These  are  the  facts  In 
the  case. 

A  charge  was  requested  by  appellant  set- 
ting forth  the  constituent  elements  of  the 
sale,  which  was  refused.  Without  reviewing 
this,  we  are  of  opinion  this  matter  should 
have  been  charged  to  the  Jury.  The  Jury 
should  have  been  further  specifically  told 
that  If  this  was  a  gift  to  Whitman,  there 
could  be  no  conviction.  There  was  a  charge 
given  along  this  line;  but  it  was  connected 
with  the  idea  that  if  the  whisky  was  given 
as  an  evasion  of  the  local  option  law,  appel- 
lant would  be  guilty.  We  do  not  believe  this 
charge  in  regard  to  the  question  of  evasion 
was  called  for  by  the  facts. 

There  was  another  charge  requested,  which 
wa»  refused,  and  which  we  think  ought  to 
have  beax  given.  If  the  whliMcy  was  even 


bought  and  paid  for  hy  Robertson,  and  not  by 
Whitman,  even  if  there  was  a  sale,  then,  un- 
der the  authority  of  Arnold  v.  State  (Tex.  Cr. 
App.)  85  S.  W.  18,  it  would  not  be  a  sale  to 
Whitman,  but  a  sale  to  Robertson.  This 
charge  should  have  been  given. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 


WADE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11, 190&    Rehearing  Denied  April  16,  1008.) 

1.  iNfOIUIATIOR  — CONCLUBIORa— LOCAI.    OP- 
TIOH. 

An  information  charging  that  defendant  sold 
intoxicating  liquors  after  snch  sale  had  been 
prohibited   in  a  named   county,   and   after  the 

?ualified  voters  thereof,  at  a  legal  election  held 
or  that  purpose  in  accordance  with  law,  de- 
termined that  the  sale  of  intoxicating  liquors 
shonid  be  prohibited,  and  after  the  commission- 
eis'  court  nad  declared  the  result  of  such  elec- 
tion, and  legally  passed  an  order  prohibiting 
■uch  sale,  and  after  the  publication  thereof  bad 
been  made  in  a  newspaper  in  the  manner  pre- 
scribed by  law,  was  sumdent  and  not  subject 
to  the  objection  that  it  stated  conclusions  of 
the  pleader. 

2.  Irtoxicattho  Liquobs  —  LocAi  Option  — 
Sdtficiknct  ot  Submission. 

An  order  submitting  to  popular  vote  the 
Issue  as  to  "whether"  the  sale  of  intoxicating 
liquors  should  be  prohibited  was  not  objection- 
able in  falling  to  use  the  words  "whether  or 
not" 

3.  Same— ES-FECT  op  Subseqitknt  Election. 

A  local  option  election  held  subsequent  to 
the  one  under  which  a  prosecution  was  based, 
which  also  resulted  in  favor  of  prohibition,  did 
not  nullify,  supersede,  and  set  aside  the  prior 
election. 

4.  Cbiminai.  Law— Appeai/— Bill  op  Excep- 
tions—Findings Against  Tbuth. 

Where  the  trial  judge  not  only  declines  to 
approve  the  bill  of  exceptions  attestmg  the  facts 
aa  claimed  by  appellant,  but  in  express  terms 
finds  against  the  truth  of  appellant's  conten- 
tion, and  there  la  no  effort  made  to  prove  up 
the  bill  by  bystanders,  the  bill  cannot  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  |  2840.] 

Appeal  from  Montague  County  Court ;  Geo. 

5.  March,  Judge. 

Bud  Wade  was  convicted  of  selling  Intoxi- 
cating liquor  in  violation  of  the  local  option 
law,  and  be  appeals.    Afilrmed. 

J.  W.  Chancellor,  for  appellant  F.  J.  Mc- 
C!ord,  Asst  At^.  Gen.,  for  the  State. 

RAMSET,  J.  Appellant  was  tried  and  con- 
victed in  the  county  court  of  Montague  coun- 
ty on  a  charge  of  selling  intoxicating  liquor 
in  said  county  in  violation  of  the  local  op- 
tion law. 

1.  There  are  several  questions  raised  In 
this  appeal.  Among  other  contentions  of  the 
appellant  is  that  the  information  is  insuffl- 
clent  In  that  the  recitals  there  are  but  the 
conclusions  of  the  pleader,  and  the  facts  are 
not  stated  which  constitute  a  valid  prohibi- 
tion election.  This  information  in  substance 
charges  that  the  intoxicating  liquors  were 


Digitized  by 


Google 


192 


109  SOUTHWESTERN  REPORTER 


^ex. 


sold  after  such  sale  bad  been  prohibited  In 
said  county,  and  after  the  qnallfled  voters 
thereof  had,  at  a  legal  election  held  for  that 
purpose,  In  accordance  with  law,  determined 
that  the  sale  of  intoxicating  liquors  should 
be  prohibited  In  said  county,  and  after  the 
commissioners'  court  had  declared  the  result 
of  such  election,  and  leg;ally  passed  an  order 
prohibiting  such  sale,  and  after  due  publica- 
tion thereof  had  been  made  In  a  newspaper 
selected  by  the  county  Judge  of  said  county 
for  the  time  and  in  the  manner  prescribed  by 
law.  The  Information  follows  the  form  which 
has  frequently  been  approved  and  held  good 
by  this  court  Stewart  v.  State,  35  Ter.  Cr. 
R.  392,  33  S.  W.  1081 ;  Key  v.  State,  87  Tex. 
Cr.  R.  77,  38  S.  W.  773. 

'  2.  It  Is  further  objected  that  the  order 
submitting  the  question  of  prohibition  to  the 
vote  of  the  people  of  Montague  county  Is  de- 
fective, because,  instead  of  submitting  the 
Issiie  as  to  "whether  or  not"  the  sale  of  in- 
toxicating liquors  should  be  prohibited.  It 
uses  the  word  "whether"  such  sale  should  be 
prohibited,  omitting  the  words  "or  not"  We 
think  this  objection  untenable,  and  we  have 
80  held  at  the  present  term  of  the  court. 

3.  Again,  it  is  contended  that,  where  there 
has  been  an  election  held  subsequent  to  the 
one  under  which  the  prosecution  is  charged, 
the  effect  of  the  subsequent  election,  although 
It  resulted  In  favor  of  prohibition,  would  ab- 
solutely nullify,  supersede,  and  set  aside  the 
prior  election.  This  was  the  holding  of  the 
court  In  the  case  of  Byrd  v.  State,  103  S.  W. 
863,  19  Tex.  Ct.  Rep.  300.  That  case  has 
been  In  express  terms  overruled  at  the  pres- 
ent term  of  court  in  the  case  of  Dick  Massie 
V.  State,  107  S.  W.  846. 

4.  Complaint  is  next  made  that  the  court 
erred  In  refusing  to  sustain  the  motion  of 
appellant  to  quash  the  entire  panel  of  Jurors 
for  the  week,  for  the  reason,  as  alleged,  that 
they  had  sat  in  a  companion  case  to  the  one 
here  charged  against  appellant,  and  were 
therefore  disqualified.  A  sufficient  answer 
to  this  contention  is  that  the  court  not  only 
declines  to  approve  the  bill  of  exceptions  at- 
testing the  facts  as  claimed  by  appellant,  but 
in  express  terms  finds  against  the  truth  of 
appellant's  contention.  The  trial  court,  after 
stating  that  these  bills  of  exceptions  had  been 
submitted  to  the  county  attorney  and  were 
by  him  objected  to,  in  disapproving  them, 
proceeds  as  follows:  "And  I  found  that  both 
bills  of  exceptions  were  Incorrect  in  whole — 
that  Is,  there  was  nothing  offered  as  testi- 
mony, nor  was  there  any  statement  of  the  de- 
fendant's attorney  showing  that  he  expected 
to  offer  any  testimony  In  support  of  his  mo- 
tion ;  neither  did  he  offer  and  make  any  af- 
fidavit as  the  one  now  attached  to  bis  facts 
as  presented  in  said  bill  No.  14,  and  there 
were  no  such  answers  by  the  Jury  as  be  has 
stated  in  bill  No.  13,  and  I  did  not  know  that 
he  was  claiming  such  stuff  till  be  now  pre- 
sents these  bills  to  me  for  my  approval.  The 
ordinary  statutory  questions  were  asked  each 


member  of  the  Jury  touching  their  qualifica- 
tion, and  their  answers  were  all  perfectly- 
satisfactory  to  me  that  they  were  in  no  way 
disqualified,  whereupon  I  overruled  motloa 
to  quash ;  but  I  did  not  know  till  now  that 
there  was  any  such  contention  on  the  part  of 
defendant's  attorney  as  he  is  here  presenting. 
I  cannot  recall  the  exact  questions  asked  tO' 
any  of  the  Jury,  or  what  their  answers  were, 
but  to  the  best  of  my  recollection  there  was- 
nothing  similar  to  what  is  here  presented. 
He  presented  no  bill  to  me  then  to  have  the 
opportunity  of  refusing  and  returning  to  him, 
and  I  now  sign  this  statement  as  his  original 
objection  to  me,  and  make  this  bill  of  excep- 
tions as  a  full  and  correct  presentation  of  the 
ruling  of  the  court  excepted  to  as  it  actually 
occurred,  and  order  the  same  to  be  filed  as 
a  part  of  the  record  In  this  cause,  on  this 
the  11th  day  of  July,  A.  D.  1907."  There 
was  no  effort  made  to  prove  ap  the  bill  by 
bystanders.  With  the  record  in  this  shape,, 
the  bills  of  exceptions  not  aM>roved,  but  wltlt 
the  stated  and  unequivocal  finding  of  the 
county  Judge  against  the  truth  of  the  mat- 
ters therein  recited,  it  is  manifest  and  obvU 
ous  that  we  cannot  consider  such  bills. 

5.  There  is  some  little  obscurity,  In  the- 
record  as  copied,  about  the  date  of  filing  the 
motion,  and  as  to  whether  such  motion  was- 
made,  when  made,  and  when  ruled  upon; 
but,  however  those  matters  may  be,  with  the- 
unequivocal  finding  of  the  trial  court  against 
the  correctness  of  the  bUls  tendered,  we  must, 
as  we  do,  accept  such  finding  of  the  county 
Judge  in  respect  to  the  facta  stated  in  the 
bill,  particularly  in  view  of  the  fact  that  no 
effort  was  made  to  prove  up  the  bills  of  ex- 
ceptions by  bystanders. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed. 


WADB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

18,  1908.    Rehearing  Denied  April  IS,  1908.) 

1.  iNToxicATiNo  LiquoBS— Etfeot  of  Subsx- 
quENT  Electior. 

A  local  option  election  held  subsequent  to 
the  one  under  which  a  prosecution  was  based, 
which  also  resulted  in  favor  of  prohibition,  did 
not  nullify,  supersede,  and  set  aside  the  prior 
election. 

2.  Same— Local  Option— Sutficienct. 

An  order  submitting  to  popular  vote  the  is- 
sue as  to  "whether"  the  sale  of  intoxicating 
liquors  should  be  prohibited  was  not  objection- 
able in  failing  to  ase  the  words  "whether  or 
not" 

Appeal  from  Montague  County  Court ;  Geo. 
S.  March,  Judge. 

Bud  Wade  was  convicted  of  selling  intoxi- 
cating liquors  in  violation  of  the  local  op- 
tion law,  and  he  appeals.    Affirmed. 

J.  W.  Chancellor,  for  appellant  F.  J.  Me- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  Appellant  was  charged  in 
the  county  court  of  Montague  county  wltb 
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the  offense  of  selling  Intoxicating  liqnors  in 
Tlolation  of  tbe  local  option  law,  and  on  trial 
was,  on  the  17th  day  of  Jnne,  1907,  oonTlct- 
ed,  and  his  punishment  assessed  at  a  fine 
of  $50  and  80  days'  confinement  in  the  coun- 
ty jail. 

Practically  all  the  questions  raised  on  tbe 
trial  have  been  during  tbe  present  term  of 
the  court  decided  adversely  to  appellant 
Among  other  assignments,  it  is  contended  by 
appellant  that  tbe  court  erred  In  permitting 
blm  to  be  prosecuted  under  tbe  local  option 
law  as  voted  In  1904,  for  the  reason  that  the 
record  showed  tbat  there  had  been  a  subse- 
quent valid  election  In  1900,  both  elections 
resulting  In  favor  of  prohibition ;  and  the 
case  of  Byrd  v.  State,  103  S.  W.  863,  19  Tex. 
Ct.  Rep.  300,  is  Invoked  as  authority  t»  sus- 
tain this  position.  This  case  has  been  over- 
ruled during  tbe  present  term  of  the  court 
In  tbe  Dick  Massle  Case,  and  need  not  be 
further  considered. 

Again,  it  is  urged  that  the  election  is  in- 
valid for  the  reason.  In  submitting  local  op- 
tion to  tbe  vote  of  the  people  of  Montague 
county,  it  was  indispensable  that  tbe  order 
should  submit  the  question  as  to  "whether 
or  not"  tbe  sale  of  intoxicating  liquors 
should  be  prohibited,  and  that  in  the  order 
passed  authorizing  such  election  tbe '  said 
order  provided  tbat  an  election  should  be 
beld  to  determine  whether  tbe  sale  'of  in- 
toxicating liquors  should  be  prohibited.  We 
have  bad  occasion  to  pass  on  this  question 
during  the  present  term  of  tbe  court  in  the 
case  of  Bud  Wade  v.  State  (No.  4,040)  109 
8.  W.  191,  in  which  we  have  held  adversely 
to  tbe  contention  of  appellant. 

Tbe  only  other  questions  arising  in  tbe 
record  are  those  calling  in  question  the  va- 
lidity of  the  local  option  election  in  Monta- 
gue county.  We  have  held  in  several  cases, 
decided  at  this  term,  tbat  local  option  was 
legally  adopted  In  said  county,  and  tbat  the 
proceedings  had  therein  were  not  for  any 
reason  Irregular,  nor  tbe  election  Itself  In- 
valid. 

There  being  no  error  In  tbe  record,  the 
Judgment  of  tbe  court  below  Is  afiBrmed. 


MATLOCK  V.  STATE. 
(Coort  of  Criminal  AppMb  of  Texas.    Feb.  12, 

CsDnHAi.  1.AW— Appeal— Rbview—Pbestxhp- 
TioNB — Facts  Not  Shown  bt  REoosn. 
In  a  prosecution  for  keeping  a  disorderly 
boose,  where  the  Indictment  was  framed  under 
tbe  statnte.  and  there  was  no  evidence  in  the 
neoTA  to  show  when  the  alleged  acta  were  com- 
mitted, it  will  be  presumed  they  were  commit- 
ted after  the  enactment  of  tbe  statute  (Laws 
1907,  p.  246,  c.  132),  as  charged  -in  the  indict- 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
f)L  15,  OlmiBal  I^w,  M  S016-d087.] 

Appeal  from  Dallas  County  Court;   W.  M. 
BoDand,  Judge. 

100&W.-1S 


Harvey  Matlock  was  convicted  of  keeping 
a  disorderly  bouse  and  he  appeals.    Affirmed. 

Lemmon  &  Lively,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  keeping  a  disorderly  house  under  tbe 
act  of  tbe  Thirtieth  Legislature  (Laws  1907, 
p.  246,  c.  132). 

Tbi  court  charged  the  Jury  that,  if  they 
should  find  that  appellant  violated  tbe  stat- 
ute on  tbe  ,day  mentioned,  or  within  two 
years  before  the  filing  of  the  pleading  in  tbe 
case,  etc.  The  motion  for  new  trial  attacks 
this  portion  of  tbe  charge  as  authorizing  a 
conviction  of  appellant  for  acts  occurring  pri- 
or to  tbe  date  when  the  law  under  which  be 
was  prosecuted  went  into  eftect.  Tbe  record 
Is  before  us  without  the  evidence.  In  regard 
to  this  matter  we  would  presume,  the  indict- 
ment being  framed  under  the  new  law,  that 
tbe  matters  set  out  occurred  as  charged,  in 
tbe  absence  of  evidence  to  the  contrary.  The 
facts  may  have  shown  beyond  any  question, 
or  may  have  been  in  fact  conclusive,  that  tbe 
acts  charged  occurred  after  tbe  new  law 
went  into  effect  If  so,  then  this  part  of  the 
charge,  authorizing  tbe  Jury  to  convict  for 
any  act  committed  within  two  years  prior  to 
tbe  filing  of  tbe  pleading,  would  not  be  calcu- 
lated to  injure  the  accused.  If,  however,  the 
acts  had  occurred  prior  to  tbe  time  the  new 
law  took  effect,  or  It  was  uncertain  in  that 
respect,  tbe  error  would  be  unquestionably 
reversible.  But  we  cannot  say.  In  tbe  ab- 
sence of  the  testimony,  that  there  was  any 
error  committed  in  this  connection  which 
would  prove  hurtful.  As  the  matter  is  pre- 
sented, we  do  not  believe  there  Is  such  error 
as  requires  a  reversal. 

This  is  the  only  question  In  tbe  case  we 
deem  of  Importance.  The  Judgment  Is  af- 
firmed. 


Ex  parte  ANDERSON. 

(Court  of  Criminal  Appeals  of  Texas.     March 
18,  1908.) 

Municipal  Cokpobations— Health  Rboitla- 
TioNs— Disposition  of  Oabbaob. 

An  ordinance  providing  thst  any  person 
shall  have  a  right  to  remove  or  have  removed 
from  his  own  premises  any  stable  manure,  swill, 
or  other  garbage  having  a  value,  and  excluding 
night  soil  from  its  provisions,  provided  he  does 
■o  before  it  becomes  a  nuisance,  and  provided, 
further,  that  all  garbage  of  a  watery  kind  shall 
be  removed  in  water-tight  vessels,  with  tight 
covering,  preventing  the  escape  of  same  or  of- 
fensive odor  therefrom,  and  containing  provi- 
sions as  to  the  place  of  dumping,  was  a  reason- 
able municipal  regulation. 

[Ed.  Note. — For  eases  in  point,  see  Gent  Dig. 
vol.  86,  Manldpal  Corporations,  {  1341.] 

Application  by  Lee  Anderson  for  a  writ  of 
habeas  corpus  to  secure  relator's  discharge 
from  custody.  Writ  denied,  and  relator  re- 
manded to  custody. 
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Parker  ft  Parker,  for  appellant.  Sidney 
Samuels,  City  Atty.,  P.  J.  McCord,  Asst.  Atty. 
Gen.,  Bradley  &  Young,  and  McGrady  &  Mc- 
Mabon,  for  the  State. 

BROOKS,  J.  Tbls  Is  an  application  for  a 
writ  of  habeas  corpna,  filed  by  relator,  insist- 
ing that  he  is  illegally  restrained  of  bis  llt>- 
erty  by  J.  H.  Maddox,  chief  of  police  of  the 
city  of  Ft.  Worth,  on  a  charge  of  violating 
the  garbage  ordinance. 

Relator  insists  that  the  ordinance  of  the 
city  of  Ft  Worth  is  unconstitutional  on  the 
ground  that  same  is  unreasonable.  The  char- 
ter authorizes  the  city  of  Ft.  Worth  to  pass 
a  garbage  ordinance  to  clean  up  and  keep  the 
city  in  a  sanitary  condition.  We  do  not  be- 
Here  it  necessary  to  quote  either  the  clause 
of  the  charter  or  the  ordinance  in  detail  on 
this  question.  The  ordinance,  among  other 
things,  provides  that  it  is  only  after  night 
soil  and  other  matter  becomes  a  nuisance 
that  the  city  Intervenes  and  limits  its  re- 
moval to  its  licensed  oflScer.  Section  11  of 
said  article  reads  as  follows:  "Any  person 
shall  have  the  right  to  remove  or  have  re- 
moved from  hl8  own  premises  any  stable  ma- 
nure, swill  or  other  garbage  having  a  value 
(but  in  no  event  to  Include  night  soil),  provid- 
ed he  removes  the  same  or  has  it  removed 
before  it  becomes  a  nuisance,  and  provided, 
further,  that  all  swlIl,  dish-water,  slops  or 
other  garbage  of  a  watery  kind  shall  be  re- 
moved In  water-tight  vessels  or  receptacles 
with  tight  covering  preventing  the  escape  of 
same  or  oftenslve  odor  therefrom." 

There  are  many  other  salutary  provisions 
of  the  ordinance,  such  as  requiring  the  offal 
to  be  dumped  at  a  certain  place,  etc.  We 
hold  that  the  above  ordinance  is  reasonable 
and  that  relator  has  no  ground  for  complaint. 
The  authorities  are  too  numerous  on  this 
question  to  be  cited. 

Relator  Is  therefore  remanded  to  the  cus- 
tody of  the  officer. 


BATTERTON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
20,  1908.) 

Cbuiinai.  Law— Appeai/—Rkvikw— Record. 

In  a  prosecution  for  selling  intoxicating  liq- 
uors illegally,  where  the  complaint  and  informa- 
tion were  valid,  and  charged  an  offense  under 
the  law,  and  the  record  contained  neither  a  bill 
of  exceptions  nor  a  statement  of  facts  alleged  er- 
ror on  trial  cannot  be  considered  on  appeal. 

Appeal  from  Grayson  County  (Tourt;  J.  W. 
Hassell,  Judge. 

Jim  Batterton  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  the  local  op- 
tion law,  and  he  appeals.    Affirmed. 

F.  X  McCord,  Asst.  Atty.  Oen.,  for  the 
State. 

RAMSBT,  3.  Appellant  in  this  case  was 
convicted  in  the  county  court  of  Grayson 
county,  Tex.,  on  a  charge  of  selling  Intoxicat- 
ing liquor  in  violation  of  the  local  option 


law.  Be  was  convicted  on  a  trial  before  the 
court  and  a  Jury,  and  bis  punishment  assess- 
ed at  a  fine  of  $100  and  60  days'  confinement 
in  the  county  jail. 

There  is  neither  statement  of  facts,  nor 
bin  of  exceptions  in  the  record.  The  com- 
plaint and  information  are  valid,  and  charge 
an  offense  against  the  laws  of  this  state.  In 
this  condition  of  the  record  there  is  no  ques- 
tion which  we  can  review,  and  it  must  follow 
that  the  Judgment  of  conviction  should  be. 
and  the  same  is  hereby,  affirmed. 


ROSS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
18,  1906.) 

1.  ASSATTLT   AND   BArTBBT  —  OOOLIRO   TlltX  — 

Question  fob  Jubt. 

The  question  whetlier  sufficient  time  elapsed 
for  the  mind  of  accused  to  act  coolly  after  a 
provocation  is  one  of  reasonable  time,  depending 
on  the  circumstances  of  the  case,  and  is  gener- 
ally for  the  jury. 

2.  Same— Assault— EviDBHCE—lNSTBucTioHS. 

Where  the  evidence  showed  that  prosecutrix 
assaulted  accused  with  a  hatchet,  that  accused 
left  the  house  where  the  assault  was  committed 
and  returned  after  an  interval  of  a  few  minutes, 
that  .the  difficulty  was  then  renewed,  and  that  ac- 
cused B£BBulted  prosecutrix,  cutting  her  with 
a  razor,  tlie  refusal  to  charge  on  cooling  time, 
and  charging  that  accused  could  not  justif_y  the 
assault  by  the  previous  difficulty,  constituted 
reversible  error. 

Appeal  from  District  Ckturt,  Jefferson 
C!ounty;    W.  H.  Pope,  Judge. 

Lizzie  Ross,  alias  Lizzie  Wells,  alias  Lle- 
zie  Caldwell,  was  convicted  of  assault,  and 
she  appeals.    Reversed  and  remanded. 

B.  H  Moore,  for  appellant  F.  J.  McCord, 
Asst  Atty.  O^i.,  for  the  State. 

RAMSEY,  J.  Appellant  Is  a  negro  woman 
of  many  aliases.  She  was  charged  in  the 
district  court  of  Jefferson  county  with  an 
assault  upon  one  Enmia  Gardner.  Accord- 
ing to  the  testimony  of  Emma  Gardner,  ap- 
pellant made  upon  her  on  the  night  of  the 
21st  day  of  October,  1907,  four  different 
and  distinct  assaults,  in  one  of  which  ap- 
pellant cut  her  severely  with  a  razor.  That 
appellant  did  assault  Emma  Gardner  and 
severely  injure  her  is  shown  by  all  the  tes- 
timony. It  is  claimed,  however,  by  appel- 
lant that  before  the  commission  of  the  as- 
sault Emma  Gardner  had  struck  her  with 
a  hatchet,  and  cut  her  three  times  in  the 
head  before  she  bad  done  anything  at  all, 
and  that  her  visit  to  Emma's  house  at  the 
time  E)mma  claims  to  have  been  hurt  was 
for  the  purpose  of  getting  a  hat,  which  she 
had  left  there  at  the  time  she  claims  Emma 
hit  her  with  a  hatchet 

The  only  question  raised  in  the  motion  for 
a  new  trial  which  we  can  review  is  that  em- 
braced in  the  third  and  fourth  grounds  of  the 
motion  for  a  new  trial.  They  are  as  fol- 
lows:   "(3)  The  court  erred  as  a  whole  tn. 
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tbe  cbarge  to  the  Jury,  and  did  not  correctly 
charge  the  law  called  for  by  the  testimony. 
if)  The  evidence  having  shown  wltboat  ques- 
tion, when  defendant  assaulted  Emma  Gard- 
ner with  a  razor,  and  cot  said  Emma,  that 
Jost  previously  thereto,  only  a  few  minutes 
elaiwlng,  defendant  returned  and  renewed  the 
attack,  bleeding  end  crying  from  her  wounds, 
the  court  should  have  charged  on  cooling 
time;  but  Instead  the  court  told  the  jury  out- 
right defendant  could  not  be  justified  In  re- 
newing the  attack."  We  think  the  substan- 
tial complaint  raised  by  these  lasslgnments  Is 
sustained  by  the  record.  The  court  did  not 
charge  at  all  on  cooling  time,  but  did  give 
the  following  instructions:  "If  the  defend- 
ant and  Emma  Gardner  had  a  fight  or  per- 
sonal combat,  and  they  were  separated,  ei- 
ther voluntarily  or  otherwise,  and  that  the 
defendant  returned  and  renewed  the  ^diffi- 
culty, with  the  Intent  to  make  an  assault 
with  intent  to  murder  Emma  Gardner,  and 
had  <a  deadly  weapon  with  which  she  made 
the  assault,  then  she  could  not  be  excused 
or  Justified  by  any  previous  difficulty  be- 
tween them."  We  have  quoted  the  charge  as 
oontained  in  the  record.  It  is  probably  not 
copied  with  literal  fidelity. 

The  appellant  testified  in  her  own  bebalf 
•D  tlie  trial  that,  after  Elmma  Gardner  had 
applied  the  most  horrible  epithets  to  her, 
"she  run  into  the  room  where  I  was  with  a 
batchet,  and  cuts  me  three  times  on  the 
head  before  I  could  ever  do  anything  at  all, 
and  the  blood  was  dripping  like  water  off  a 
house,  and  you  could  track  me  all  the  way 
from  Wall  street  down  to  the  comer  of 
Sabine  and  Fannin  by  the  blood.  Well,  I 
goes  down  to  the  dyeing  and  cleaning  shop, 
where  I  was  working  at  Mr.  Houk's,  and  I 
gets  me  e  dress,  but  I  leaves  my  hat  up  to 
Emma's.  I  lost  my  nat  in  the  scuffle,  and 
I  thought  about  It,  and  I  goes  back  to  get 
my  hat  out  of  the  house,  and  when  I  went  in 
again  she  strikes  me  in  the  head  with  the 
hatchet"  By  the  testimony  of  B.  S.  Asbury 
K  was  shown  that,  before  appellant  cut  Em- 
ma Gardner  with  a  razor,  he  saw  her  when 
she  came  to  the  place  where  she  was  working 
to  change  her  dress,  and  that  she  was  bare- 
beaded  when  she  came  in;  that  she  told 
witness  that  Emma  had  struck  her,  and  that 
she  was  bleeding  right  smart;  that  the 
Mood  was  all  pouring  down  her  face.  If 
was  shown  by  ^ther  testimony  that  there 
was  an  Interval  of  probably  not  more  than 
fire  minutes  from  the  time  appellant  left 
Emma  Gardner's  house  to  go  to  the  dyeworks 
before  she  returned  and  renewed  the  diffi- 
culty. It  has  been  said.  In  discussing  the 
matter  of  cooling  time,  that,  like  the  provo- 
cation itself,  it  must  depend  upon  the  nature 
of  man  and  the  laws  of  the  human  mind,  as 
wdl  as  upon  the  nature  and  drcnmstances 
of  tte  provocation;  that  no  precise  time, 
fbextioTt,  in  hours  or  minutes  can  be  laid 
down  by  the  courts  as  a  rule  of  law  within 
whldi  tlie  passions  must  be  held  to  have  sub- 


sided and  reason  to  have  resumed  its  con- 
trol, without  setting  at  defiance  the  laws  of 
man's  nature,  and  ignoring  the  very  prin- 
ciple on  which  provocation  and  passion  are 
allowed  to  be  shown  in  mitigation  of  the  of- 
fense. The  question  Is  one  of  reasonable 
time,  depending  upon  all  the  circumstances 
of  the  particular  cases,  and  In  a  majority  of 
cases  is  one  peculiarly  within  the  province 
of  the  Jury  to  determine.  Banes  v.  State,  10 
Tex.  App.  421 ;  Hobbs  v.  State,  16  Tex.  App. 
517. 

Again,  it  Is  said  cooling  time  is  not  a  mat- 
ter of  law.  The  condition  of  the  mind  Is 
not  a  question  of  time  or  law,  but  one  of 
fact  to  be  left  to  the  determination  of  the 
Jury.  Jones  v.  State,  33  Tex.  Or.  R.  492, 
26  S.  W.  1082,  47  Am.  St  Eep.  46;  Watson 
V.  State,  95  S.  W.  115,  16  Tex.  Ct  Rep.  687. 
In  the  case  of  Castro  v.  State  (Tex.  Cr.  App.) 
40  S.  W.  985,  it  appeared  that  the  deceased 
had  struck  defendant  in  the  mouth;  that 
the  parties  were  separated,  and  not  long 
afterwards  the  deceased  approached  defend- 
ant as  if  to  assault  him,  but  did  not  strike 
according  to  state's  witnesses,  and  did  strike 
according  to  defendant's  witness,  whereupon 
defendant  shot  the  deceased.  In  this  state 
of  case  It  was  held  that  the  court  should  have 
charged  upon  manslaughter  predicated  upon 
the  first  assault  and  in  connection  there- 
with should  have  charged  on  cooling  time. 
See,  also,  Mundlne  v.  State  (Tex.  Cr.  App.) 
38  S.  W.  619,  and  the  more  recent  cases  of 
Watson  V.  State,  95  "S.  W.  115,  16  Tex.  Ct 
Rep.  587,  and  Armstrong  v.  State,  96  S.  W. 
15,  16  Tex.  (7t.  Rep.  619.  This  same  doc- 
trine is  Illustrated  and  supported  by  many 
cases  In  our  court.  Here  the  court  not  only 
did  not  give  the  doctrine  of  cooling  time,  or 
apply  pertinently  the  alleged  assault  witU 
the  hatchet  as  determining  the  grade  of  the 
offense.  If  any  committed,  but  In  terms  in- 
structed the  jury  that  if  appellant  and  Em- 
ma Gardner  had  a  fight,  and  were  separated, 
and  afterwards  appellant  returned  and  re- 
newed the  difficulty,  she  would  be  neither 
excused  nor  Justified  by  any  previous  diffi- 
culty between  them.  This  we  think  was  not 
only  erroneous,  but  in  the  nature  of  things 
was  hurtful. 

For  the  error  stated,  the  judgment  of  the 
court  below  Is  reversed,  and  the  cause  la 
remanded. 


BATTLES  V.  STATE. 

(Court  of  Orlmlnal  Appeals  of  Texas.     March 
11,  1908.) 

1.  CRIMINA.L  LA.W  —  INSTBUCTIONS  — Reason - 
ABLE  Doubt. 

Where,  in  a  prosecution  for  rape,  there  was 
a  lack  of  certainty  in  the  evidence  as  to  wheth- 
er the  offense  was  committed  within  on*  year  of 
the  filing  of  the  indictment  but  the  evidence 
sugKested  that  issue,  the  jury  sbonld  be  instruct- 
ed that  one  of  the  issues  in  the  prosecution  was 
whether  the  offense  occurred  within  one  year 
prior  to  the  filing  of  the  indictment,  and  that  If 
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lr<Mn  the  evidence,  or  from  the  lack  of  evidenoe. 
upon  that  issue,  they  had  a  reasonable  doubt 
thereof,  they  should  acquit 

2.   WiTNBSBES — CrEDIBILITT — EVIDENCE. 

In  a  prosecution  for  rape,  evidence  ai  to 
insane  delusions  of  prosecutrix's  mother  and  as 
to  false  accusations  against  a  person  other  than 
defendant,  made  with  intent  to  extort  money 
from  him,  was  admissible  for  the  purpose  of 
testing  the  competency  of  the  mother  as  a  wit- 
ness ;  but,  where  she  was  not  introduced,  it 
)was  inadmissible  to  impeach  the  credibility  of 
the  prosecutrix,  where  neither  the  connection  of 
the  prosecutrix  with  the  intent  to  extort,  nor 
the  insane  delusion  was  shown  by  her  testimony, 
though  she  had  affirmed  her  willingness  to  sub- 
stantiate the  false  charges  of  her  mother,  based 
upon  the  insane  delusion,  and  though  the  defend- 
ant claimed  that  the  accusation  against  him  was 
false,  and  was  based  apon  an  insane  delusion. 
S.  Cbimiral  Law  —  Tbiai.  —  Abqumenis  of 
CounsEi,. 

In  a  prosecution  for  rape,  defendant's  coun- 
sel, in  his  argument,  undertook  to  call  the  at- 
tention of  the  Jury  to  a  case  tried  in  the  same 
county  20  years  before,  the  defendant  in  which 
had  been  convicted  upon  tne  charge  of  rane  and 
given  a  life  sentence,  and  after  serving  17  years 
the  woman  who  swore  he  raped  her  had  on  her 
deathbed  confessed  that  she  had  sworn  falsely 
against  him.  Counsel  then  said:  "Be  careful 
that  you  are  not  the  second  jury  in  Ellis  county 
to  make  an  awful  mistake  in  this  kind  of  a 
case."  Beld,  that  the  argument  was  improper, 
and  was  properly  interrupted  and  stopped  by  the 
court 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  gi  1668.  1676.1 

4.  Same— DixiBEBATioNS  of  the  Jubt— Mib- 
CONDUCT— Effect— Revebsal. 

In  the  deliberations  of  the  jury  before 
reaching  a  verdict  in  a  prosecution  for  rape, 
they  discussed  the  fact  that  there  were  other 
indictments  against  defendant,  charging  Um 
with  raping  prosecutrix.  They  also  discussed 
the  credibility  of  one  of  the  witnesses  for  the 
state;  some  of  the  jurors  doubting  his  veracity. 
Thereupon  one  of  the  jurors  said  that  he  kn(«w 
the  witness  in  question ;  that  he  was  truthful 
and  honest,  and  above  the  average  for  a  negro. 
Before  reaching  a  verdict,  one  of  the  jurors 
favorable  to  a  conviction  said  to  the  others  "that, 
it  a  conviction  was  rendered,  he  would  sign  a 
petition  for  pardon.  Up  to  the  time  of  such 
discussion  the  jury  stood  two  for  conviction, 
seven  fpr  acquittal  on  the  ground  that  the  te^iti- 
mony  was  insufficient,  and  three  for  acquittal  be- 
cause they  believed  the  defendant  not  guilty. 
Held,  that  .the  jury  was  guilty  of  misconduct  re- 
quiring a  reversal. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  §054-2063.] 

5.  Same— ABoaifBHTS  of  Counsel— Impbofeb 
Rehabeb. 

In  a  prosecution  for  rape,  it  was  improper 
for  counsel  for  the  state  to  say  to  the  jury  in 
argument,  "We  know  there  are  other  acts,  but 
we  can  show  but  one." 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  ^  1675.1 

6.  Rape  —  Evidence— Admisbibilitt-Rela- 
TioN  Between  Pabttes. 

In  a  prosecution  for  rape,  evidence  tliat  the 
defendant  was  a  married  man  and  uncle  of 
prosecutrix  by  marriage ;  that  he  took  prosecu- 
trix buggy  riding  several  times,  returning  usual- 
ly late;  that  one  night  he  returned  before  sun- 
down, that  prosecutrix,  as  defendant  at  one  time 
was  trying  to  hug  and  kiss  her,  saw  a  certain 
person  who  was  a  witness  for  the  state;  and 
that  a  few  days  thereafter  defendant  and  pros- 
ecutrix were  again  riding  together — were  admis- 


sible as  showing  intimacy,  continued  association,, 
and  undue  familiarity  between  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  f  63.] 

7.  CBniiNAi.  Law  —  Tbiai.  —  Aboitmentb  of 
CouNSEi.— Comment  on  Failube  of  Accub- 
ed's  Wife  to  Testify. 

In  •  prosecution  for  rape,  in  wliich  defend- 
ant's wife  did  not  testify,  it  was  proper  for  the 
counsel  for  the  prosecution  in  argument  to  turn 
to  the  defendant  and  say:     "Why  did  he  not 

glace  his  wife  on  the  witness  stand,  and  why  is 
is  wife  not  now  by  his  side?" — since  the  wife 
could  not  be  introduced  by  the  state,  but  could 
have  been  by  the  defendant,  and  the  omission  of 
defendant  to  do  so  furnished  a  proper  subject 
for  comment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  {  1673.] 

Appeal  from  District  Court,  Bills  County; 
P.  L.  Hawkins,  Judge. 

John  Henry  Battles  was  convicted  of  rape, 
and  he  appeals.    Reversed  and  remanded.    " 

Farrar  &  Plerson,  W.  P.  Hancock,  and  J. 
T.  WilllamB,  for  appellant.  F.  J.  MeCord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
rajpe,  and  bis  punishment  assessed  at  Ave 
years'  confinement  In  the  penitentiary. 

Appellant  asked  the  court  to  give  the  Jury 
the  following  charge:  "You  are  Instructed 
that  one  of  the  issues  In  this  case  is  that  the 
offense,  if  any,  occurred  within  one  year  prior 
to  the  filing  of  the  Indictment  herein,  which  is 
September  28,  1906,  and  if  from  the  evidence, 
if  any,  or  from  the  lack  of  evidence,  upon  this 
issue,  you  bare  a  reasonable  doubt  thereon, 
you  will  acquit  defendant"  We  think  the 
evidence  in  this  case  suggested  the  Issue,  and 
the  court  should  have  given  the  charge.  There 
is  a  marked  lack  of  certainty  in  the  evidence 
as  to  whether  the  offense  was  committed  with- 
in one  year  of  the  filing  of  the  Indictment 

Bill  of  exceptions  Not  1  complains  of  the 
following:  The  state  Introduced  Ida  Dutton 
(the  prosecutrix),  and  she  testified  that  about 
November  1st,  In  Ellis  county,  Tex.,  the  de- 
fendant had  carnal  intercourse  with  her,  ef- 
fecting penetration;  that  at  said  time  she  was 
under  the  age  of  15  years,  not  being  the  wife- 
of  appellant.  On  cross-examination  said  wit- 
ness testified  that  she  was  going  to  swear  that 
she  saw  one  Warren  Sharp,  In  the  year  1904, 
come  Into  her  mother's  room  one  night  armed 
with  a  pistol,  with  Intent  to  do  some  violence 
to  her  mother.  She  further  testified  that  she- 
did  not  tell  any  one  of  defendant  having  in- 
tercourse with  her  for  nearly  a  year  after  it 
occurred,  to  wit,  September  6,  1906;  that  sh» 
then  told  It  for  the  first  time  to  her  mother, 
under  the  following  circumstances:  "Her 
mother  on  that  morning  (September  6,  1906) 
told  her  (Ida)  that  she  (her  mother)  had  had  a 
dream,  and  had  dreamed  that  she  (Ida)  had 
had  a  baby,  and  that  It  looked  like  defend- 
ant, and  her  mother  commenced  asking  her 
whether  defendant  had  had  Intercourse  with 
her,  which  she  at  first  denied,  but,  after  her 
mother  liad  persisted  In  her  question,  she  ad- 
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mltted  the  Intercourse."  It  farther  appeared 
to  the  teetlfflony,  from  the  witness  W.  H. 
Feais,  as  a  matter  of  family  history,  obtained 
from  the  testimony  of  J.  H.  Dutton  (prosecu- 
trix's father),  that  at  certain  periods  Mrs. 
Dntton  (proeecntrtx'a  mother)  had  Insane  de- 
loslona,  and  that  she,  tiie  said  Mrs.  Dntton, 
was  suffering  from  one  of  those  periods  at 
tiie  time  she  claimed  to  Ida  that  she  had  a 
dream  aa  hereinbefore  stated.  Thereupon  the 
defendant  offered  to  prove  by  the  witnesses 
hereafter  named,  to  wit,  Ed  Whlttaker,  6.  H. 
Taylor,  and  Warren  Sharp,  that  in  the  year 
ISM  said  Mrs.  J.  A.  Dntton  lived  In  Haskell 
connty,  and  that  dnring  said  year  said  witness 
became  temporarily  Insane,  and  dnring  such 
cwdltion  of  temporary  insanity  she  repeatedly 
accnEed  Warren  Sharp  vrlth  having  come  Into 
ber  room  one  night,  armed  with  a  pistol,  with 
Intent  to  kill  ber,  or  do  her  other  physical  vlo- 
lace,  and  fortber  said  that  Warren  Sharp 
and  her  husband  had  conspired  to  kill  her,  so 
that  her  husband  could  marry  a  local  school- 
mistress; and  said  witnesses  would  have  quali- 
fied and  given  other  circumstances  showing 
Insanity  at  the  time  on  the  part  of  Mrs.  Dnt- 
ton, and  that  such  charges  were  In  fact  un- 
tme,  bat  at  the  time  said  witness  (Mrs.  J.  A. 
Dottmi)  was  afflicted  with  an  insane  delusion 
as  to  such  char^ges;  and  the  said  Warren 
Sharp  would  have  testified  that  be  never  in 
Us  life  went  into  Mrs.  Dutton's  room  at  night 
with  a  pistol,  and  never  did  attempt  upon 
ber  any  violence,  and  never  did  conspire  wltb- 
any  one.  Defendant  farther  offered  to  prove, 
and  could  have  proven,  by  the  witnesses  Tom 
Chambera  and  his  wife,  who  were  present  at 
the  trial,  that  at  th^r  house  in  Ellis  county, 
daring  the  summer  of  1905,  the  said  Mrs. 
Duttcm  repeated  to  them,  In  the  presence  of 
Ida  Datton,  the  aforesaid  charges  made 
against  Warren  Sharp,  and  told  them  that  Ida 
and  her  son  Tom  would  have  sworn  that  they 
were  true,  and  had  her  husband  (J.  A.  Dutton) 
Etndc  to  her  in  the  charges  they  would  not 
now  have  to  work  so  hard,  but  would  have 
gotten  some  mules  and  money  oat  of  Sharp. 
Defendant,  In  support  of  his  contention.  In 
addition  offered  to  prove  and  could  have 
proven  by  the  county  attorney,  and  by  the  as- 
sistant county  attorney,  that  the  said  Mrs.  J 
A.  Datton  was  sworn  as  a  witness,  and  put 
nnder  rule  as  a  witness  upon  this  trial,  be- 
lieved to  be  sane  at  the  time,  but  that  since 
the  trial  commenced,  and  now,  it  is  believed 
by  them  that  she  has  become  Insane,  and  tells 
them  that  the  facts  she  charged  against  War- 
ren Sharp  are  true  Appellant  further  con- 
tends that  said  testimony  was  material  and 
relevant,  since  the  prosecntrlx  had  affirmed 
ber  willingness  to  swear  to  the  happenings  of 
the  charge  made  against  Warren  Sharp  by  ber 
owtba-  as  a  result  of  an  insane  delusion,  and 
her  wllllugneas  and  actual  testimony  against 
Battles  (the  defendant)  brought  about,  as  de- 
fendant contends,  by  an  Insane  delusion  of  her 
mother,  through  an  Imaginary  dream,  was  a 
strong  drcomstanoe  toacbing  the  credibility 


and  weight  of  the  testimony  of  said  witness ; 
that  said  testimony  was  admissible  on  the 
theory  of  conspiracy  to  extort  money  from  ap- 
pellant, and  as  affecting  the  credibility  and 
weight  of  the  testimony  of  prosecutrix. 

The  foregoing  long  bill  of  exceptions  is  ap- 
proved with  this  qnallflcatlon:  "Warren  Sharp 
was  sworn  as  a  witness,  and  testified  for  de- 
fendant fully  and  without  objection  by  the 
state,  in  which  be  said  no  demand  for  money 
was  ever  made  on  htm  by  the  Duttons.  With 
referaice  to  what  the  bill  states  as  to  what 
Ida  Dntton  was  going  to  swear  about  Warren 
Sharp  entering  her  mother's  room,  the  Court 
of  Criminal  Appeals  is  referred  to  what  she 
testified  before  the  court,  when  the  Jury  was 
reUred,  In  regard  to  this  matter,  viz.:  "That 
she  saw  some  one  In  ber  mother's  room,  and 
took  it  to  be  him.  I  didn't  know  who  else  it 
was.  Of  course,  he  was  there.  I  did  not  see 
blm  with  a  pistol.'  The  court's  view  was  that 
the  offered  testimony  could  have  been  used 
only  for  the  purpose  of  testing  Mrs.  Dutton's 
competency  as  a  witness,  if  she  had  been 
offered  by  the  state;  and,  this  not  having 
been  done,  that  the  testimony  was  Inadmis- 
sible." We  hold  the  mling  of  the  court  waa 
correct  Mrs.  Dutton  bad  insane  delusions. 
In  which  she  had  Induced  the  prosecutrix  to 
make  false  accusations  against  third  parties 
cognate  in  nature  to  that  appellant  la  here 
being  tried  for,  and  appellant  entered  Into  a 
conspiracy,  and  it  would  be  legitimate,  on 
cross-examination  of  the  prosecntrlx,  to  ask 
her  about  said  conduct,  and.  If  she  denied 
same,  to  prove  the  converse  by  any  witnesses 
accessible,  after  laying  the  proper  predicate. 
But,  as  suggested  by  the  court,  the  mother  of 
prosecutrix  was  not  placed  upon  the  stand. 
She  was  crazy  at  the  time  of  the  trial,  and 
testimony  that  merely  goes  to  impeach  her  or 
affect  her  sanity  or  credibility  would  not  be 
germane  testimony  to  affect  prosecutrix,  on- 
less  the  connection  is  shown  by  the  testimony 
of  the  prosecutrix  wltb  said  conspiracy  or  in- 
sane delusions. 

BUI  of  exertions  No.  2  complains  of  the  fol- 
lowing: At  the  commencement  of  the  trial 
Mrs.  J.  A.  Dutton  was  sworn  as  a  witness 
by  the  state  and  put  under  the  rule.  Just  be- 
fore the  st^te  closed  Its  testimony  in  chief, 
state's  counsel,  In  questioning  her  (Mrs.  Dut- 
ton) out  of  court,  found  that  she  was,  in  their 
opinion,  then  insane,  and  so  notified  the  court 
and  defendant's  counsel.  Appellant  then  pro- 
ceeded to  put  on  all  of  his  testimony,  except 
certain  statements,  which  would  have  been 
beneficial  to  blm,  as  will  hereinafter  appear 
from  the  testimony  of  Mrs.  J.  A.  Dutton,  had 
she  at  the  time  been  a  competent  witness. 
Then  follows  a  long  statement  about  the  con- 
dition of  Mrs.  Dutton  and  what  she  told  the 
county  attorney  and  other  parties.  This  tes- 
timony, as  suggested,  would  not  have  been  ad- 
missible. 

BUI  of  exceptions  No.  S  shows  that  J.  T. 
Williams,  appellant's  coimsel,  in  bis  argu- 
ment, was  admonishing  the  Jury  to  be  careful 
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In  their  dellb^ratloiiB  and  weigh  well  the  tes- 
timony, to  the  end  that  no  mistake  be  made, 
and  not  to  take  the  testimony  of  a  woman 
to  be  true  simply  because  the  witness  was  a 
woman,  and  undertook  to  call  the  attention 
of  the  Jury  to  a  case  that  was  tried  In  Ellis 
county  about  20  years  ago,  which  was  the 
case  of  Henry  Tomlln,  who  was  convicted  by 
a  Jury  of  Ellis  county  upon  a  charge  of  rape 
and  given  a  life  term  in  the  penitentiary,  and 
that  after  serving  about  17  years  of  his  time 
the  woman  who  swore  that  he  raped  her  died, 
and  on  her  deathbed  confessed  that  she  had 
swore  falsely  against  Tomlln.  State's  counsel 
objected  to  the  character  of  argument  anu  il- 
lustration, and  the  court  sustained  the  excep- 
tion. The  court  appends  to  this  bill  the  fol- 
lowing explanation:  "Said  J.  T.  Williams, 
after  admonishing  the  Jury  to  weigh  well  the 
testimony  of  Ida  Button,  and  other  things,  as 
stated  in  the  first  portion  of  said  bill,  then 
and  there  used  this  expression:  'Be  careful 
that  you  are  not  the  second  Jury  In  Bills 
county  to  make  an  awful  mistake  In  this 
kind  of  case.'  And  he  then  started  to  ret&e 
to  the  Tomlln  case,  and  upon  objection  the 
court  stopped  counsel  and  admonished  him  not 
to  do  BO.  The  court  does  not  wish  to  be  un- 
derstood as  certifying  that  the  matters  in  the 
bUl  as  the  incidents  of  the  Tomlln  case  are 
the  facts,  or  that  the  trial,  conviction,  confes- 
sion, and  pardon  were  matters  of  public  his- 
tory in  Ellis  county."  We  do  not  think  there 
is  any  error  in  the  ruling  of  the  court  Coun- 
sel have  wide  scope,  properly  so,  in  the  ar- 
gument of  a  case;  but  we  do  not  think  it  Is 
permissible  to  rehearse  the  facts  of  another 
case.  In  order  to  wring  from  a  Jury  a  verdict 
of  conviction  or  acquittal. 
.  The  eleventh  ground  of  the  motion  com- 
plains that  the  Jury,  In  their  deliberations  and 
before  reaching  a  verdict,  mentioned  and  dis- 
cussed the  fact  that  there  were  other  Indict- 
ments against  this  defendant,  charging  him 
with  rape  on  Ida  Dutton,  and  mentioned  and 
discussed  the  fact  that  defendant's  wife  was 
not  present  and  with  him,  and  was  not  placed 
upon  the  stand  by  him  as  a  witness;  and 
other  testimony  qis  to  the  veracity  and  cred- 
ibility of  Will  Brltt,  a  material  witness  for 
the  state,  was  received  by  the  Jury  than  that 
Introduced  on  the  trial.  This  matter  is  pre- 
sented by  an  affidavit  of  one  of  the  Jurors,  C. 
A.  Stephenson,  who  swears,  in  sut>stance,  as 
follows:  That  be  was  a  Juror  in  said  case, 
and  tliat  said  Jury  deliberated  from  Novem- 
ber 8,  1907,  until  Sunday  (November  11th), 
and  up  till  Sunday  stood  two  for  conviction, 
seven  for  acquittal  on  the  ground  that  the  tes- 
timony was  Insufficient,  and  three  for  acquit- 
tal because  they  did  not  believe  defendant 
guilty.  While  deliberating  upon  the  case,  be- 
fore an  agreement,  some  of  the  Jurors  ques- 
tioned the  veracity  of  Will  Brltt  (a  negro, 
state's  witness);  and  "I  told  him,  or  them,' 
that  I  knew  Will  Brltt,  had  lived  near  him; 
that  he  was  truthful  and  honest,  and  above 
the  average  for  a  negro.    I  remember,  further, 


that  before  reaching  a  verdict  some  Juror 
mentioned  the  fact  In  the  Jury  room  that 
there  were  other  cases  pending  against  the 
defendant  for  rape  upon  Ida  Dutton.  I  testi- 
fy, further,  that  before  we  reached  a  vwdJct 
I  told  some  Juror  or  Jurors,  if  a  conviction 
was  rendered,  X  would  sign  a  petition  for  par- 
don, and  I  think  others  of  the  Jurors  so  ex- 
pressed themselves.  I  further  remember  the 
fact  that  the  fact  was  mentioned  that  defend- 
ant's wife  did  not  take  the  witness  stand, 
and  was  not  with  him  in  the  courthouse,  and 
some  Juror  suggested  they  were  In  a  row.  All 
these  matters  happened  after  the  case  was 
submitted  to  us  by  the  court  and  before  a 
'verdict  was  agreed  upon.  The  mention  of  the 
signing  of  a  petition  to  pardon  was  on  Sun- 
day, Just  a  short  while  before  an  agreement 
was  reached."  None  of  the  other  Jurors  were 
sworn  in  the  case;  neither  party  making  an 
effort  to  get  same.  Motion  was  filed  the  last 
day  of  court  After  the  affidavit  was  filed, 
this  witness  was  examined  and  cross-examin- 
ed on  Ills  testimony,  but  no  material  change 
made  in  the  affidavit,  as  we  understand  same^ 
which  is  above  copied.  We  think  said  mis^ 
conduct  on  the  part  of  the  Jury  of  Itself  re- 
quires a  reversal  of  this  case.  In  other  words, 
we  think  It  is  that  character  of  misconduct 
that  was  calculated,  under  the  circumstances 
of  this  trial,  to  prejudice  the  rights  of  appel- 
lant Certainly  it  could  not  be  proved  that  he 
had  other  charges  of  rape  upon  prosecutrix 
•pending  against  him  as  proof  In  the  case.  It 
would  have  been  very  damaging  and  clearly 
reversible  to  have  done  so,  and  we  bold  that 
it  probably  injured  appellant  in  this  case. 
Nor  was  it  proper  for  the  Juror  to  tell  what 
he  knew  about  the  witness  Will  Brltt  since 
the  record  shows  that  he  was  quite  a  ma- 
terial witness,  and  no  assault  having  been 
made  by  the  county  attorney  upon  his  testi- 
mony, or  by  the  defoise,  it  was  not  proper 
for  the  Juror  to  say  bow  honest  and  truthful 
he  was,  and  thereby  remove  the  doubt  from 
the  minds  of  the  Jury  as  to  the  veracity  <tf 
the  witness. 

Bill  of  exceptions  No.  6  shows  that  th» 
county  attorney  in  bis  argument  used  the  fol- 
lowing language:  "We  know  there  are  other 
acts,  but  we  can  show  but  one."  Defendant's 
counsel  objected  for  the  fcdlowlng  reasons: 
Because,  from  the  very  beginning  of  the  case, 
the  defendant  had  attempted  to  select  a  Jury 
who  knew  nothing  about  the  alleged  facta  of 
the  case,  and  throughout  the  Introduction  of 
the  testimony  defendant  had  attempted  to 
prevent  the  Introduction  of  testimony  regard- 
ing other  acts  or  other  cases  against  this  de- 
fendant The  court  appends  to  this  bill  the 
following  qualification:  "That,  upon  the  coun- 
ty attorney  using  the  language  therein  stat- 
ed, counsel  for  defendant  objected,  and  the- . 
court  immediately,  and  without  waiting  for 
said  counsel  to  state  the  grounds  of  objection,, 
stopped  the  county  attorney  in  his  argument,, 
reprimanded  him  for  such  statement,  audi 
then  and  there  Instructed  the  Jury  verbally 
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not  to  regard  or  consider  same  for  any  pur- 
pose, wltbout  a  request  from  counSbl  to  do  ao, 
and  then,  at  their  request,  Instructed  the  JU17 
in  writing  to  the  same  effect."  This  argu- 
moit  wna  improper. 

BUI  of  exceptions  Ko.  6  complains  that  pros- 
ecutrix was  permitted  to  testify  that  John 
Heniy  Battles  was  a  married  man,  and  was 
ber  ancle  by  marriage,  and  that  during  the 
year  wh&i  she  was  thirteen  years  old  the  de- 
fendant took  her  In  a  buggy  many  times  to 
Waxahachle  and  elsewhere,  and  bought  sev- 
eral things,  dresses  and  the  Hie.  Then  the 
state  asked  the  said  witness:  "Now,  Ida, 
when  you  would  come  here  to  Waxahachle, 
what  time  would  you  usually  go  back  home?" 
The  court  replied,  "The  question  Is  rather  In- 
definite, I  think."  The  county  attorney  then, 
in  the  presence  of  the  Jury,  replied,  "Your 
honor,  there  are  so  many  days,  I  don't  know 
how  to  make  It  definite,"  and  turned  to  the 
witness  and  asked,  "How  late  did  you  ever 
get  home,  Ida?"  Over  objection,  she  testified: 
"Well,  most  of  the  time  late;  sometimes  it 
was  pretty  tolerably  late.  One  time,  when 
we  wait  out,  we  had  a  trunk  on  the  buggy. 
That  evening  I  got  home  before  sundown. 
There  was  nobody  In  the  buggy  but  the  de- 
fendant and  myself.  In  Mustang  creek  bot- 
tom I  saw  a  negro  by  the  name  of  Will  Britt. 
At  the  time  I  saw  htm  the  defendant  was 
trying  to  hug  and  kiss  me.  That  was  about 
the  last  of  October,  or  the  Ist  of  November. 
A  few  days  after  that  I  was  in  town  with 
defendant  again.  We  left  town  in  a  buggy 
tolerably  late,  and  went  back  the  same  road 
by  Mr.  Dlckerson's  house,  and  went  straight 
on  down  the  road,  and  stopped  at  Mustang 
creek  bottom."  This  character  of  testimony, 
showing  merely  Intimacy  and  long  and  con- 
tinued association,  is  admissible.  As  hereto, 
fore  held  by  this  court,  any  testimony  or  oth- 
er acts  of  illicit  intercourse  would  not  be 
admissible  than  the  one  proved  in  the  case 
then  on  trial;  but  It  is  clearly  permissible  for 
the  state  to  show  undue  familiarity,  and  the 
circumstances  under  which  appellant  and 
prosecutrix  were  thrown  and  associated  to- 
gether. 

Bill  of  exceptions  No.  8  complains  of  the 
following  statement  of  the  county  attorney 
In  his  argument  Defendant  was  sitting  In 
front  of  the  Jury,  and,  his  wife  not  being  In 
the  courtroom,  the  county  attorney  turned  to 
the  defendant,  and  made  a  gesture  towards 
him,  saying.  "Why  did  he  not  place  his  wife 
on  the  witness  stand,  and  why  is  his  wife  not 
now  by  his  side?"  Appellant  objected  to  this 
argnment,  and  asked  the  court  to  exclude  it, 
which  objection  was  overruled.  The  court  re- 
fused to  instruct  the  Jury  not  to  consider  said 
remarks.  We  think  the  argument  that  the 
wife  did  not  testify  was  proper.  Where  a 
defraidant  is  on  trial  for  a  crime,  the  absence 
of  any  testimony  that  is  willfully  omitted  on 
his  part,  or  that  the  evidence  suggests  has 
been  willfully  omitted  on  bis  part,  forms  a 
predicate  for  any  legitimate  deduction  for  or 


against  appellant.  Of  course,  the  state  can- 
not place  appellant's  wife  upon  the  stand; 
but,  if  appellant  refuses  to  do  so.  It  is  a  mat- 
ter that  can  be  commented  upon. 

For  the  errors  suggested,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


FAULKNER  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 

18,  1908.    Rehearing  Denied  April  15,  1908.) 

1.  jubt— competenct  of  jckors— voib  dlrb 
Examination. 

Wiiere,  in  a  prosecution  for  seduction,  a 
juror  on  his  voir  dire  answered  in  the  negative 
a  question  propounded  by  defendant's  counsel  in- 
quiring if  the  proof  that  defendant  did  have 
carnal  intercourse  with  the  girl,  and  she  did 
give  birth  to  a  cliild  afterwards,  would  influenca 
blm  in  finding  a  verdict,  it  was  not  error  for 
the  trial  court  to  exclude  the  following  ques- 
tion by  the  defendant's  attorney:  "I  said  to  you 
the  law  does  not  make  it  an  offense  for  a  boy 
to  have  carnal  intercourse  with  a  girl,  so  that 
she  is  over  the  age  of  16  years.  Now,  then, 
would  you  in  said  case  hesitate  in  returning  a 
verdict  of  not  guilty  against  defendant  if  the 
testimony  showed  that  this  act  of  carnal  inter- 
course was  willingly  entered  into  between  the 
prosecutrix  and  defendant?"  as  the  answer  of 
the  witness  to  the  first  question  necessarily  in- 
cluded a  negative  answer  to  the  last  question, 
which  was  much  involved. 

2.  Seduction— BviDEHCs—AnMissiBiLiTT. 

In  a  prosecution  for  seduction,  testimony 
of  prosecutrix  in  response  to  a  question  whether 
defendant  in  his  actions  toward  her  appeared 
"affectionate  or  loving,  kind,  and  true,  as  a  true 
lover  should,"  was  admissible, 

[Ed.  Note.— For  casos  in  point,  see  Cent.  Dig. 
vol.  43,  Beduction,  i  78.] 

8.  Same. 

In  a  prosecution  for  seduction,  prosecutrix 
was  asked  on  direct  examination  whether  she 
believed  at  the  time  that  defendant  and  she  were 
to  become  man  and  wife  the  following  spring, 
whether  the  day  of  their  marriage  had  been 
fixed,  and  whether  the  time  was  fixed  according 
to  his  or  her  suggestions.  Held,  that  the  ques- 
tions and  the  evidence  elicited  thereby  were  rel- 
evant and  material. 

[EJd.  Note.— For  'cases  in  point,  see  Cent  Dig. 
vol.  43,  Seduction,  f  77.] 

4.  Cbiminal   Law— Appeals— Habmless  Eb- 

BOB  — ADUISSION     of    EVIDENCE  —  EVinENCS 
AI.BEADY   AdUITTEO. 

Where,  in  a  prosecution  for  seduction,  de- 
fendant, on  cross-examination  of  prosecutrix, 
elicited  the  fact  that  prosecutrix  was  driven 
away  from  her  home  when  her  baby  was  three 
weeks  old,  that  her  father  carried  her  to  a  cer- 
tain depot  and  left  her  there  with  her  baby, 
with  no  company  but  her  uncle,  that  her  uncle 
procured  a  place  for  her  to  lx>ard,  and  that 
thereafter  she  secured  a  place  to  work  in  a 
family,  evidence  elicited  by  the  state  on  redirect 
exammation  of  prosecutrix,  showing  the  age  of 
the  baby  and  the  physical  condition  of  prose- 
cutrix at  the  time,  was  not  prejudicial  to  de- 
fendant, though  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Criminal  Law,  {(  3137-3143.] 

5.  Witnesses  —  Inconsistent    Statkuknts  — 
Explanation. 

Where,  after  the  birth  of  prosecutrix's  child, 
she  wrote  a  letter  "To  Whom  it  May  Concern,'* 
which  was  left  in  her  home,  and  sulwequently 
found  and  identified  as  having  been  written  by 
her,  and  which  she  confessed  to  having  writtea, 
in  which  she  made  certain  statements  at  vari- 
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anoe  with  her  testimony  on  th«  trial  of  the 
case,  evidence  showing  her  physical  condition 
at  the  time  of  writing  the  letter  was  material. 

IBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witneases,  (  1261.] 

«.  8am»— AppBAXr— Habmless  Ebbob— Admis- 
sion or  BviDiNCB— EvioENCK  Albeadt  Ad- 
mitted. 

In  a  prosecution  for  seduction,  where  de- 
fendant, on  cross-examination  of  prosecutrix, 
«Ucited  the  fact  that  after  leaving  her  father's 
house  her  uncle  procured  a  place  for  her  to 
board  in  Ft.  Worth,  and  that  thereafter  she 
tecnred  a  place  to  work  there  in  a  family,  ad- 
mission of  her  evidence  in  response  to  questions 
on  redirect  examination  as  to  where  she  board- 
ed at  Ft  Worth,  and  whether  she  obtained  em- 
ployment in  that  city  while,  immaterial,  were 
harmless  to  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3137-3143.] 

T.  Seduction — Natube  or  Offense— Inbtbuo- 

TIONS. 

In  a  prosecution  for  seduction,  an  instmc- 
tion  that  seduction  means  an  enticement  of  a 
woman  on  the  part  of  a  man  to  surrender  her 
chastity  by  means  of  some  art  violence,  promise, 
or  deceptton  calculated  to  accomplish  that  ob- 
ject, and  to  include  the  yielding  of  her  person 
to  him,  as  much  as  if  it  was  expressly  stated, 
was  not  open  to  the  objection  that  it  made  a 
deception,  influence,  art  or  other  promise  suf- 
ficient to  constitute  the  offense,  regardless  of  the 
character  of  the  deception  or  promise,  and  be- 
cause under  the  laws  of  Texas  the  offense  of 
seduction  consists  of  a  woman  surrendering  her 
virtue  by  resiBon  of  a  promise  of  marriage. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Seduction,  f  02. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6389-6393.] 

8.  Same  —  Evidence  —  Admissibilitt- Pbiob 
Enoaqement. 

Where,  in  a  prosecution  for  seduction,  pros- 
ecutrix testified  as  to  the  existence  of  an  en- 
gagement between  her  and  defendant  at  the 
time  of  the  seduction,  evidence  as  to  a  former 
engagement  between  prosecutrix  and  defendant, 
which  had  been  broken  before  the  alleged  seduc- 
tion took  place,  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Seduction,  |  77.] 

9.  Same— Instructions— Limiting  EinrBCT  of 
Evidence. 

In  a  prosecution  for  seduction,  the  court 
was  not  required  to  limit  the  effect  of  evidence 
as  to  an  engagement  between  prosecutrix  and 
defendant  which  was  broken  prior  to  the  seduc- 
tion. 

10.  Same— Evidence— Sufficienct. 

In  a  prosecution  for  seduction,  evidence 
examined,  and  held  to  corroborate  testimony  of 
prosecutrix  as  to  renewal  of  engagement,  which 
bad  been  broken  before  the  act  of  seduction  took 
place,  so  as  to  sustain  a  verdict  of  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  43,  Seduction,  §  85.] 

11.  Same— Punishment— ExcEssivENESS. 

In  a  prosecution  for  seduction,  a  sentence 
of  seven  years  is  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  §  95.] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrlgan,  Judge. 

Marvin  ITaulkner  was  convicted  of  seduc- 
tion, and  be  appeals.    Affirmed. 

Hoover  &  Taylor  and  Abernatby  &  Man- 
gnm,  for  appellant  F.  J.  McCord,  Asst  Atty. 
Qen.,  for  the  State; 


BROOKS,  J.  Appellant  was  convicted  of 
seduction,  and  bis  punishment  assessed  at 
seven  years'  confinement  in  the  state  peniten- 
tiary. 

Bill  of  exceptions  No.  1  complains  that, 
while  the  defendant  was  examining  the  ju- 
rors upon  their  voir  dire,  the  defendant's 
counsel  asked  each  of  the  Jurors  the  follow- 
ing question:  "Now,  If  you  should  be  select- 
ed as  a  Juror  In  this  case,  and  the  proof 
should  show  that  the  defendant,  Marvin 
Faulkner,  did  have  carnal  Intercourse  with 
the  prosecutrix  (Florence  Rodden),  but  that 
It  was  not  under  the  promise  of  marriage, 
then  would  that  fact  alone  prejudice  you 
against  the  defendant's  testimony  and  against 
bis  case,  and  would  that  fact  alone  Influence 
your  verdict  against  the  defendant?"  The 
state's  counsel  objected  to  the  question,  be- 
cause same  was  seeking  to  forestall  the  ver- 
dict of  the  jury  In  said  cause.  The  bill  Is 
approved,  with  this  explanation:  "The  ques- 
tion propounded  to  the  jurors,  and  objection 
above  stated,  are  not  correct  Appellant's 
counsel  asked  the  jurors  the  following  ques- 
tion: 'Mr.  Campbell,  if  the  proof  should  shoi^ 
In  this  case  that  the  defendant  did  have  car- 
nal Intercourse  with  this  girl,  and  she  did 
give  birth  to  a  child  after  that,  would  that 
influence  your  verdict?*  Then  I  ask  you  this 
question:  'I  said  to  you  the  law  does  not 
make  it  an  offense  for  a  boy  to  have  carnal 
iutercounse  with  a  girl,  so  that  she  Is  over 
the  age  of  18.  Now,  then,  would  you  In  this 
case  hesitate  in  returning  a  verdict  of  not 
guilty  against  the  defendant.  If  the  testimony 
showed  that  this  act  of  carnal  Intercourse 
was  willingly  entered  into  between  the  prose- 
cutrix and  the  def^idant?'  State's  counsel 
objected  to  that  question,  because  it  Is  not  a 
proper  question."  The  question  asked  la  very 
much  involved.  It  seems  that  the  juror  had 
answered  that  If  the  proof  should  show  in 
this  case  that  the  defendant  did  have  carnal 
Intercourse  with  this  girl,  and  she  did  give 
birth  to  a  child,  afterwards,  that  said  facts 
would  not  Influence  him  in  finding  a  verdict. 
Then  he  asked  the  juror.  If  he  merely  had 
Intercourse  with  her  willingly,  would  he  hes- 
itate in  returning  a  verdict  of  not  guilty 
against  the  defendant?  If  the  first  question 
was  proper,  the  latter,  too;  for  first  answer 
necessarily  Includes  a  negative  answer  to  the 
last  question.  So  we  see  no  error  In  the  rul- 
ing of  the  cdnrt. 

Bill  No.  2  shows  that  while  prosecutrix, 
Florence  Rodden,  was  upon  the  stand  testl^- 
Ing  In  said  cause,  the  state's  counsel  asked 
the  witness  the  following  question:  "In  his 
actions  towards  you,  state  to  the  Jury  wheth- 
er or  not  he  appeared  affectionate,  or  loving, 
kind,  and  true,  as  a  true  lover  should?"  This 
testimony  is  admissible. 

Bill  No.  ,3  sbows  that  the  State's  counsel 
asked  the  prosecutrix  the  following  ques- 
tions: "Q.  State  to  the  Jury  whether  or  not 
you  did  believe  at  that  time  that  yon  were 
going  to  marry  and  become  man  and  wife  la 
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tbe  spring?  A.  I  did.  Q.  At  that  time,  Hiss 
Bodden,  had  the  date  of  your  marriage  been 
definitely  fixed  between  you?  A.  No,  air. 
Q.  Iiater  on  was  the  time  set?  A.  Tea.  Q. 
How  many  times  did  yon  and  he  set  a  time  to 
get  married?  A..  I  do  not  Icnow  Juat  bow 
many  timea.  Several  times,  though.  Q.  Now 
atate  to  the  Jury  whether  these  times  were 
fixed  according  to  his  snggestions  or  accord- 
ing to  your  suggestions?"  Thereupon  appel- 
lant objected  to  any  testimony  as  to  a  prom- 
ise of  marriage  I>etween  tbe  appellant  and 
the  prosecntrlz,  or  as  to  the  fixing  of  the 
time  of  marriage,  because  irrelevant  and  im- 
material, and  calculated  to  prejudice  the 
rights  of  the -appellant.  These  questions  were 
entirely  germane  to  this  prosecution  and  le- 
gitimate. 

Bill  No.  4  shows  that,  while  the  prosecu- 
trix was  being  examined,  the  state's  counsel 
asked  the  following  question:  "Q.  How  old 
was  your  baby?  A.  He  was  three  weeks  old. 
Q.  What  was  your  physical  condition  at  that 
time?"  Appellant  objected,  because  same 
was  irrelevant  and  inmiaterlal,  and  calculat- 
ed to  prejudice  the  rights  of  the  appellant. 
Tbe  witness  answered:  "I  was  not  very 
strong.  I  was  not  able  to  do  any  work." 
The  above  bill  is  approved  with  this  explana- 
tion: "The  above  testimony  was  brought  out 
by  counsel  for  the  atate  on  redirect  examina- 
tion, after  defendant,  on  cross-examination 
of  said  witness,  had  asked  her  the  following 
qnestions  and  received  the  following  answers: 
'Q.  Xour  father  drove  you  away  from  home 
when  your  baby  was  two  weeks  old?  A.  It 
was  three  weeks  old.  Q.  It  was  your  own  fa- 
ther, was  not  it?  A.  Yes.  Q.  He  carried 
you  to  Bowie,  did  he  not?  A.  Yes.  Q.  He 
left  you  in  the  depot  at  Bowie,  did  he  not? 
A.  Yes.  Q.  He  left  you  in  the  depot  at  Bow- 
ie, with  that  three  weeks  old  baby,  without 
any  one  accompanying  you?  A.  No,  sir;  he 
did  not.  Q.  Who  was  with  you?  A.  My  un- 
cle. Q.  Where  is  the  uncle?  A.  He  is  at 
Iredell.  Q.  He  has  lieen  here  each  time  be- 
fore? A.  He  was  here  one  time.  Q.  Then 
your  uncle  came  over  to  your  home  when 
your  father  put  you  out,  and  be  came  back 
to  Bowie  with  you?  A.  Yes.  Q.  In  other 
words,  your  father  carried  you  and  your  un- 
cle to  Bowie,  away  from  your  home?  A. 
Yea.  Q.  You  went  with  your  uncle  to  his 
home?  A.  No,  sir ;  I  went  to  Ft  Worth.  Q, 
Where  did  he  leave  you  there?  A.  He  got 
me  a  place  to  board  for  a  month.  Q.  After 
tliat  month  your  father  sent  for  you?  A. 
No,  sir;  I  got  a  place  to  work  there  in  a 
family.  Q.  How  long  did  you  stay  in  Ft. 
Worth?  A.  Nine  months.* "  We  do  not  think 
there  was  any  harm  done  appellant,  to  say 
tlie  least  of  it,  by  the  Introduction  of  this 
teatimooy,  yet  we  fall  to  see  the  force  or  the 
materially  thereof.  It  was  not  permissible 
to  prove  that  her  father  drove  her  away 
from  tiome  on  account  of  her  disgrace  and 
tbame,  if  he  was  base  enongb  to  do  so,  and 
therefore  it  was  Immaterial  what  her  physi- 


cal condition;  but  we  can  readily  see  that 
tills  testimony  might  l>e  admissible  on  one 
theory  suggested  by  the  evidence  in  this  case. 
After  ttie  birth  of  the  prosecutrix's  child, 
site  wrote  a  letter,  "To  Whom  It  May  Con- 
c^n,"  and  left  same  in  her  iMme,  which  let- 
ter waa  found  and  thoroughly  identified  as 
having  been  written  by  prosecutrix — in  fact, 
she  confesses  that  she  wrote  it — ^in  which  she. 
makes  some  statements  at  variance  with  her 
testimony  on  the  trial  of  the  case.  Therefore 
it  would  be  material  to  show  her  physical 
condition  at  the  time  of  writing  that  letter. 

Bill  No.  6  shows  that  the  state's  counsel 
asked  the  prosecutrix  the  following  ques- 
tions: "Q.  Where  did  you  board  at  Ft  Worth? 
A.  At  Mrs.  Reynolds'.  Q.  After  that  time, 
when  you  got  able  to  work,  did  you  obtain 
employment  in  Ft.  Worth  or  not?"  Appel- 
lant's counsel  objected  to  same,  and  the  court 
overruled  said  objection,  and  permitted  the 
witness  to  answer.  This  bill  is  approved, 
with  the  same  qualification  as  set  forth  in 
bill  No.  4.  Certainly  tills  qualification  dis- 
poses of  this  bill. 

Appellant  objected  to  that  paragraph  of 
the  court's  charge  wherein  he  told  the  jury 
that  "seduction  means  an  enticement  of  a 
woman  on  tbe  part  of  a  .man  to  surrender 
her  chastity  by  means  of  some  art,  influence, 
promise,  or  deception  calculated  to  accom- 
plish that  object,  and  to  include  the  yielding 
of  her  person  to  him  as  much  as  If  it  was 
expressly  stated."  Appellant  Insists  that  said 
definition  is  erroneous,  since  the  same  makes 
a  deception,  influence,  art,  or  promise  suffi- 
cient to  constitute  the  offense,  regardless  of 
the  character  of  the  deception  or  promise, 
and  because  under  the  laws  of  Texas  the  of- 
fense of  seduction  consists  of  a  woman  sur- 
rendering her  virtue  by  reason  of  a  promise 
of  marriage.    The  charge  is  correct 

We  have  carefully  read  the  various  criti- 
cisms of  appellant  on  the  charge  of  the  court 
in  this  case,  and  desire  to  say  that  the  same 
Is  a  proper  and  an  entirely  correct  presenta- 
tion of  the  law. 

The  only  question  we  deem  necessary  to 
consider  at  any  length  is  the  sufficiency  of  the 
evidence.  Prosecutrix  and  appellant  became 
engaged  to  marry  In  the  month  of  October, 
1903,  which  engagement  continued  until  the 
following  August.  At  that  time  appellant 
and  prosecutrix  had  a  misunderstanding,  and 
the  engagement  was  broken  off.  But  the 
same  was  admissible  in  evidence,  and  the 
court  did  not  have  to  limit  its  effect  in  his 
charge  to  the  jury.  Appellant  did  not  visit 
prosecutrix  for  about  six  weeks.  The  day 
after  the  engagement  was  broken  prosecutrix 
wrote  appellant  a  letter  that  they  could  be 
friends,  if  not  lovers,  and  after  the  receipt 
of  said  letter  appellant  waited  about  six 
weeks  and  renewed  his  attentions  to  prosoeu- 
trlx.  Appellant  requested  prosecutrix  to  let 
him  come  back  and  be  friends.  "He  said  he 
could  not  marry  me.  I  told  him  I  did  not 
know.    He  said,  'I  will  give  you  a  while  to 


Digitized  by 


Google 


209 


109  SOUTHWESTERN  BEPORTEB. 


(Tex; 


study  about  it,'  and  I  sat  down  and  wrote 
him  he  could  come  back  and  we  would  be 
as  friends  again."  Prosecutrix  testified  they 
became  engaged  again,  and  appellant  said 
that  he  was  not  financially  able  to  marry  that 
winter,  but  that  they  could  marry  next 
spring.  This  conversation  occurred  In  Oc> 
tober,  1904.  Appellant  and  prosecutrix  went 
to  a  buggy  to  church,  and  on  the  way  back 
prosecutrix  says  that  defendant  begged  and 
Importuned  her  to  yield  to  his  embraces  by 
virtue  of  her  love  for  and  engagement  to  blm ; 
that  it  would  not  hurt  her,  and  he  would  see 
that  she  was  not  harmed  by  the  Illicit  inter- 
course. Thereafter  prosecutrix  became  preg- 
nant and  informed  the  appellant  thereof  as 
soon  as  she  found  It  out  herself,  which  was 
about  six  or  seven  weeks  after  the  illicit  in- 
tercourse; that  she  only  yielded  to  his  en- 
treaties by  virtue  of  her  love  and  the  promise 
of  marriage;  that  she  refused  many  entrea- 
ties and  importunities  before  yielding  to  his 
embraces.  After  this  prosecution  was  insti- 
tuted, appellant  went  to  where  the  prosecu- 
trix was,  and  made  this  statement  to  her: 
"He  Just  said  that  he  knew  it  was  his  child, 
but  he  did  not  feel  like  he  ought  to  marry  me, 
and  he  said  that  was  the  only  way  to  settle 
the  case,  and  askal  me  if  I  wanted  to  see 
him  go  to  the  penitentiary,  and  I  told  him  if 
he  would  do  what  was  right  I  didn't;  that 
be  knew  that  was  where  be  ought  to  be." 
The  fact  of  appellant  going  to  see  prosecutrix 
was  amply  corroborated  by  other  witnesses 
in  this  record.  The  appellant  ran  away  t>e- 
fore  the  Institution  of  this  prosecution,  a 
short  while  before  the  birth  of  the  child,  and 
confessed  to  a  witness  by  the  name  of  Girard 
that  he  claimed  prosecutrix  as  his  girl,  and 
that  prosecutrix  was  "knocked  up,"  and  that 
he  would  have  to  leave;  the  only  Inference 
being  that  he  was  the  author  of  her  shame. 
Appellant  admits  the  engagement  to  marry, 
admits  that  it  was  broken  off  according  to 
the  date  stated  above,  admits  his  subsequent 
renewal  of  his  visits,  and  said  there  was  no 
entreaty  made,  .no  suggestion  of  marriage,  no 
asseverance  of  love,  but  that  without  a  word 
prosecutrix  yielded  to  his  embraces  on  the 
fatal  November  night  stated  by  the  prosecu- 
trix. 

Now  In  this  case  we  have  the  prosecutrix 
swearing  to  an  infamous  case  of  seduction. 
We  have  the  appellant  admitting  an  engage- 
ment lasting  from  October  to  August.  We 
have  the  renewal  of  his  visits  within  six 
weeks  thereafter.  We  have  blm  admitting 
the  carnal  intercourse  at  which  time  the  se- 
duction, according  to  the  state's  case,  took 
place,  but  claiming  there  had  been  no  prom- 
ise of  marriage  at  that  time  since  the  en- 
gagement had  been  broken  off.  But  does  not 
the  engagement  strongly  corroborate  the  prob- 
able truth  of  the  prosecutrix's  statement  that 
said  engagement  was  subsequently  renewed? 
We  say  it  does.  We  have  the  flight  of  appel- 
lant   We  have  the  clandestine  visits  to  pros- 


ecutrix after  the  institution  of  the  prosecu- 
tion, trying  to  find  out  what  she  is  going  to 
swear.  We  have  him  nowhere  in  an  attitude 
showing  innocence  of  purpose  or  nobility  of 
intent.  During  the  progress  of  the  trial  in 
this  case  appellant  Introduced  a  letter  writ- 
ten by  the  prosecutrix  to  him  which  con- 
tained statements  showing  marked  indelicacy 
and  immodesty  on  the  part  of  the  prosecutrix,, 
if  the  same  does  not  show  a  vulgar  mind, 
which  would  be  evidence  of  a  lack,  to  that 
extent  at  least,  of  chastity;  but  the  i*ecord 
before  us  does  not  Indicate  that  degree  of  re- 
finement that  will  enable  us  to  say  that  such 
grossness  as  the  letter  manifests  was  not  alto- 
gether in  consonance  with  chastity.  At  any 
rate,  whatever  view  of  same  may  be  taken 
along  the  line  above  suggested,  the  best  that 
appellant  could  claim  would  be  the  circum- 
stances to  indicate  a  lack  of  chastity,  and  it 
would  not  go  to  refute  the  idea  that  prosecu- 
trix's testimony  was  corroborated  at  all,  but 
would  go  to  the  original  question  as  to  wheth- 
er the  carnal  intercourse  was  bad  with  a 
chaste  Woman.  The  Jury  have  settled  the 
question  against  appellant  on  this  issue,  and 
the  question  that  we  have  now  before  us  for 
consideration  is  whether  there  is  sufiScient 
corroboration.  Furthermore,  this  letter  intro- 
duced was  written  to  appellant  long  before 
the  first  engagement  was  broken  off,  showing 
that  he  himself  did  not  think  it  evinced  any 
lack  of  chastity  on  her  part ;  but  he  evident- 
ly took  same  as  an  evidence  of  their  bound- 
less love  and  familiarity,  and  continued  the 
engagement  for  months  after  this  question- 
able letter  was  written. 

Appellant  also  introduced  a  letter,  as  stated 
above,  written  by  prosecutrix  Just  on  the  eve 
of  her  leaving  home  under  the  cruel  demand 
of  her  father,  which  appears  to  be  an  In- 
coherent rehearsal  of  the  circumstances  lead- 
ing to  her  downfall.  Some  of  the  statements 
are  at  variance  with  her  statements  on  the 
trial  of  this  case,  which  statements  we  do  not 
deem  necessary  here  to  collate  In  detail.  At 
the  time  the  letter  was  written,  the  facts 
show  that  the  prosecutrix  was  laboring  under 
great  mental  anguish;  that  a  short  while 
before  she  had  given  birth  to  a  child,  and  the 
whole  circumstances  under  which  it  was  writ- 
tto  show  a  herculean  effort  on  her  part  to 
parry  the  wrath  of  her  cruel  father  and  to 
lessen  the  resentment  that  he  felt  towards 
her.  The  Jury  evidently  took  this  view  of  the 
matter,  and  we  think  they  were  amply  war- 
ranted in  so  doing.  Furthermore,  the  pros- 
ecutrix on  the  stand  admitted  the  letter,  stat- 
ed the  contents  thereof  were  not  true,  and 
stated  the  circumstances  under  which  it  was 
written. 

Appellant  further  Insists  that  no  witness 
testifies  to  the  last  engagement,  except  the 
prosecutrix;  and  she  testifies  that  as  far  as 
she  knew  no  one  was  apprised  of  the  renewal 
of  the  old  engagement,  except  herself  and  the 
appellant    In  answer  to  this  contention,  we 
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■ay  that  tbe  record  does  not  Indicate  that  any 
one  except  appellant  and  prosecutrix  knew  of 
the  engagement  that  had  been  previously 
broken  off,  which  engagement  lasted  for  near- 
ly a  year ;  bat  the  circumstances  in  this  case 
show  conclusively  that  degree  of  associatiou 
that  leads  Irresistibly  to  the  conclusion  that, 
when  the  woman  swears  that  the  engagement 
was  renewed,  her  testimony  is  true,  and  cor- 
roborates her  statement  that  there  was  a  re- 
newal of  said  engagement.  Furthermore,  the 
record  before  us  shows  that  up  to  the  time  of 
her  debauch  prosecutrix  had  borne  a  blame- 
less reputation  for  integrity  and  virtue  in  tbe 
neighborhood  where  she  had  lived  for  a  num- 
ber of  years,  that  she  bad  never  gone  or  kept 
the  company  of  any  other  yonng  man  except 
appellant,  and  that  no  brand  of  suspicion 
had  ever  been  attached  to  her  name.  Fur- 
thermore, the  Jury  may  have,  and  were  amply 
warranted  in  doing  so,  believed  that  appel- 
lant, when  be  testified  to  the  platonlc  man- 
ner tn  which  he  had  Intercourse  with  prosecu- 
trix, was  willfully  lying,  since  he  says  no 
species  of  blandishment,  no  asseveration  of 
regard,  no  entreaty,  no  reluctance,  and  no 
suggestion  of  the  awful  outrage  that  he  was 
about  to  perpetrate  upon  the  prosecutrix, 
was  ever  made  prior  to  the  time  he  did  perpe- 
trate same,  and  that  she  yielded  without  a 
word,  and  he  uttered  not  a  word,  except  the 
blunt  and  commercial  proposition  to  have 
Intercourse  with  prosecutrix,  whieh  she  as- 
sented to. 

If  the  evidence  In  this  case  does  not  sus- 
tain a  conviction  for  .seduction,  then  there 
is  not  one  case  In  e,  hundred  seduction  case? 
that  could  be  made  out  under  the  law  of 
corroborating  an  accomplice.  Ninety  per  cent 
of  tbe  engagements  of  young  people  never 
take  place  in  a  public  way.  Tbe  marital 
contract  is  not  made  with  the  coarse  public- 
ity of  the  purchase  of  a  mule,  or  the  flippant 
notoriety  or  flippant  publicity  of  purchasing 
a  pocket  knife.  Forlorn  looks  of  love  do 
not  prosper  In  the  light  of  publicity,  nor  are 
tb«y  seldom  ever  indulged  in.  So  we  tako 
it  that  this  record  is  replete  with  evidence 
clinching  the  conclusion,  and  leading  beyond 
peradventure  to  the  opinion,  that  the  evi- 
dence excludes  every  other  reasonable  doubt 
than  that  the  testimony  Is  corroborated,  and 
makes  not  only  that  degree  of  corroboration 
necessary  by  law,  but  practically  proves  the 
seduction  out  of  the  lips  of  appellant  himself. 
There  is  no  limit  that  could  be  Justly  put 
upon  tbe  amount  of  punishment  that  the  se- 
ducer should  receive,  and  the  appellant  In 
this  case,  though  he  received  seven  years, 
should  be  congratulated  that  he  did  not  get 
more 

We  bold  that  the  evidence  amply  supports 
tbe  verdict,  and  the  Judgment  is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  Appellant 
was  convicted  for  seduction,  his  punishment 
being  assessed  at  seven  years'  confinement  in 


the  penitentiary.    The  facts  may  be  stated  as 
follows : 

Appellant  and  Miss  Florence  Rddden  be- 
came engaged  to  be  married,  which  engage- 
ment lasted  for  some  months,  and  was  brok- 
en off  at  the  instigation  of  appellant.  This 
may  be  taken  as  an  admitted  or  conceded 
fact,  as  both  appellant  and  Miss  Rodden  so 
testify.  It  may  also  be  stated  as  an  admitted 
or  conceded  fact  that  the  engagement  was 
broken  off  in  August.  Shortly  after  the  ces- 
sation of  the  engagement.  Miss  Rodden  wrote 
appellant  a  letter,  which  he  received,  asking 
him  to  continue  his  visits.  Appellant  paid  no 
attention  to  the  letter  or  the  request  for  some- 
thing like  five  or  six  weeks,  when.  Miss  Rod- 
den testifies,  about  the  2Qth  of  September  he 
again  called.  She  testifies,  farther,  that  they 
became  re-engaged  in  October,  and  that  the 
night  of  the  6th  of  November  they  had  carnal 
intercourse  under  a  promise  of  marriage  on 
the  part  of  appellant.  She  says,  at  the  time 
the  engagement  of  marriage  was  broken  up, 
he  told  her  that  he  thought  more  of  her  than 
any  other  girl,  but  could  not  marry  her,  giv- 
ing no  reasons  for  not  doing  so,  except  that 
he  was  not  able  to  marry ;  that  she  was  not 
certain  when  this  statement  was  made — 
whether  before  or  after  the  engagement  was 
broken  off.  Subsequently  appellant  told  her 
he  did  not  care  enough  for  her  to  marry  her. 
She  says  the  next  morning  after  this  state- 
ment from  him  she  wrote  him  a  letter  asking 
him  to  come  back  and  be  her  friend ;  that  up 
to  this  time  he  bad  never  said  or  done  any- 
thing that  led  her  to  believe  he  would  ever 
try  to  take  any  advantage  of  her,  nor  did  he 
ever  do  anything  ungentlemanly  In  her  pres- 
ence. Among  other  things  contained  in  the 
letter  written  by  her  to  appellant  she  says: 
"I  don't  ever  hear  of  anything  these  days,  but 
some  one  being  sick.  I  never  heard  of  the 
like.  I  had  a  light  case  of  la  grippe  myself, 
but  was  my  own  doctor,  and  nobody  knew  I 
was  sick.  Willie  complains  all  the  time.  I 
don't  wonder  that  though.  If  I  looked  like 
she  does,  I  would  crawl  in  a  hole  and  pull  the 
hole  in  after  me.  Hope  being  close  to  a  man 
won't  ever  cause  me  to  look  like  she  does. 
You  had  better  look  out  I  think  that  I  can 
catch  Bearch  W.,  for  he  smiled  at  me  last  Sun- 
day, and  talked  to  me,  too.  Don't  you  think 
he  carried  an  old  hen  to  church.  •  •  • 
Vema  and  W.  have  been  writing  for  me  to 
come  and  stay  a  while  with  them,  and  I  did 
think  that  I  would  go,  until  V.  wrote  and  said 
that  she  had  a  whole  lot  to  tell  me  that  you 
had  said  at>out  me,  and  I  have  decided  not  to 
go,  for  I  do  not  want  to  hear  what  she  has 
to  tell  me.  I  know  you  are  a  bad  boy ;  but 
I  say,  give  the  devil  his  dues,  for  he  Is  bad  at 
his  best  The  landlady  at  the  Rodden  resi- 
dence has  been  very  busy  making  baby  clothes. 
She  Is  making  plenty  of  them.  Vema  said 
for  me  to  come  over  and  help  her  make  them ; 
but  I  am  not  ready  to  do  such  sewing  as  that 
Willie  told  me  the  other  day  to  take  her  ad- 
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yice  and  never  marry,  for  men  were  danger- 
ous things.  I  don't  doubt  that,  but  I  ain't 
solng  to  marry  until  I  get  a  chance,  for  I 
have  always  heard  It  was  $50  fine  to  marry 
without  a  chance.  I  guess  you  think  I  am 
crazy  to  marry,  for  I  think  I  about  half  way 
made  you  believe  that  any  way.  Of  course, 
I  will  the  first  chance;  but  I  don't  want  to 
half  as  bad  as  I  talked  like  I  did."  WUUe,  to 
whom  prosecutrix  referred  was  prosecutrix's 
stepmother.  While  upon  the  stand  she  was 
asked  to  explain  what  she  meant  by  this  i»art 
of  her  letter,  but  ebe  declined  to  do  so. 

Carnal  intercourse  occurred  on  the  night  of 
the  6th  of  November.  The  child  was  bom  on 
July  8,  1905,  about  242  days  after  the  act  of 
Intercourse  should  have  occurred.  She  testi- 
Hes  further  that  no  one  ever  had  carnal  In- 
tercourse with  her  up  to  the  night  of  Novem- 
ber 6th.  It  occurred  in  a  buggy,  as  they  were 
driving  along  the  road;  that  they  did  not 
stop  the  horse;  no  one  was  driving.  She 
says  she  got  in  a  family  way  that  night; 
that  the  act  did  not  give  her  much  pain; 
sickness  was  on  her  at  the  time,  and  it  was 
not  much  trouble  to  cause  penetration.  Sab- 
sequent  to  her  intercourse  with  appellant  she 
made  a  written  statement,  all  of  which  is  im- 
necessary  here  to  recapitulate.  She,  among 
other  things,  states  that  she  was  never  sick 
like  other  women,  which  made  her  think 
nothing  was  wrong.  "One  eve  we  went  to 
Leona  and  then  to  Benson's,  and  was  aiming 
to  go  home  before  night,  for  Marvin  had  prom- 
ised to  go  to  Vashtl  that  night,  and  Ruth  and 
Walter  Thompson  begged  us  to  go  to  church 
that  night,  until  we  give  up  to  go,  and  that 
was  when  the  awful  deed  was  done.  He  pro- 
posed, and,  of  course,  I  refused.  Told  him 
that  was  the  wrong  time  any  way,  and  that 
was  the  last  thing  I  ever  intended  doing.  It 
was  as  mean  as  hell  itself.  I  preached  to  him 
about  it.  He  tried  to  get  me  not  to  talk  so 
loud,  but  I  was  mad ;  don't  know  who  heard 
me.  He  then  seen  I  was  not  going  to  give  up 
to  such.  He  said  he  knew  there  was  not  any- 
thing the  matter  with  me,  and  he  couldn't 
hurt  me;  but  I  never  give  up,  and  just  when 
he  done  It  I  couldn't  tell  if  I  was  going  to  be 
hung.  We  quit,  and  I  never  spoke  to  him  for 
a  month,  and  Mollie  tried  to  get  me  to  go 
home  with  her ;  said  I  would  have  a  way  to 
get  home,  and  I  knew  or  thought  I  knew  that 
Marvin  had  her  to  do  that.  I  never  went, 
and  when  I  come  home  he  come.  I  told  liim 
I  did  not  think  he  would  ever  come  back,  and 
he  said  that  I  ought  to  know  he  would,  and 
that  he  wouldn't  ask  me  if  he  could  come; 
and  we  made  up,  and  when  I  seen  that  some- 
thing was  wrong  I  told  him  that  something 
was  wrong  somewhere.  I  did  not  know  any- 
thing had  been  done  to  hurt  me,  and  he  said 
that  be  knew  that  nothing  bad  been  done,  and 
time  went  on,  and  he  said  that  he  would  get 
me  some  medicine  If  I  wanted  It."  During, 
her  examination  on  the  witness  stand  she 
stated  that  "he  asked  me  that,  and  when  I 
refused  him  thea  he  said  that  I  knew  he 


would  marry  me  if  he  hurt  me  In  any  way," 
and  that  was  what  she  testified  to  a  year  ago, 
but  on  the  examination  she  stated  that  state- 
ment was  not  a  fact  On  her  examination 
this  occurred:  "Q.  Who  did  you  tell  of  your 
engagement?  A.  No  one  at  all.  Q.  Didn't 
anybody  know  It,  so  far  as  yon  know?  A. 
No  one  at  all.  Q.  Didn't  nobody  know  that 
he  had  proposed  to  marry  you,  or  that  you 
had  consented?  A.  No,  sir;  there  was  no 
one  that  ever  heard  him  say  anything  about 
marrying  me.  Q.  So  far  as  yon  know  there 
was  no  one  that  knew  anything  to  the  effect 
that  he  had  proposed  marriage  to  you,  and 
that  yon  had  acceded  to  his  proposal?  A.  No, 
sir."  She  also  testified  that  before  the  act  of 
Intercourse  she  would  sit  In  defendant's  lap, 
without  his  having  pulled  her  in  his  lap. 
This,  perhaps,  may  be  a  sufflcient  statement 
There  are  several  errors  assigned  upon  the 
.charge  as  given,  and  refusal  to  give  requested 
instructions,  and  to  the  ruling  of  the  court 
admitting  testimony,  as  well  as  insufficiency 
of  the  evidence.  I  have  carefully  read  this 
record  to  ascertain  if  there  are  facts  corrob- 
orating the  prosecutrix's  evidence  as  to  the 
seduction.  In  order  to  prove  this  offense  un- 
der our  statute,  it  Is  necessary  that  the  girl's 
mind  be  led  away  by  arts,  wiles,  and  blan- 
dishments from  the  path  of  purity,  and  then 
the  act  of  intercourse  be  followed  under  the 
promise  of  marriage.  It  is  not  sufilclent  that 
the  mind  be  debauched.  The  body  may  also 
be  debauched  under  the  promise  of  marriage. 
The  seducing  of  the  girl's  mind  and  the  final 
act  of  Intercourse  by  reason  of  the  promise  to 
marriage  must  occur  to  constitute  this  cAenae 
under  our  statute.  It  is  further  necessary,  in- 
asmuch as  the  seduced  female  Is  an  accomplice 
when  testifying,  that  she  be  corroborated  as 
to  the  agreement  or  contract  of  marriage. 
Without  going  into  the  facts  In  regard  to  any 
other  phase  of  the  case  than  that  of  promise 
of  marriage,  we  fail  to  find  any  corroboration 
as  to  that  fact  It  is  true  that  they  had  been 
engaged  up  to  August,  1904,  when  It  was 
broken  ott.  She  says  that  this  engagement 
was  renewed,  perhaps  in  October  following, 
and  that  the  act  of  Intercourse  occurred  one 
night  on  their  return  from  church  at  Leona, 
and  under  circumstances  sufficiently  detailed 
in  the  statement  of  evidence  supra.  He  tes- 
tified clearly  that  no  one  knew  of  the  engage- 
ment that  she  never  mentioned  It  and  the 
evidence  fails  to  show  any  corroboration  of 
her  statement  as  to  the  second  engagement 
Of  course,  the  act  of  Intercourse  could  not 
have  occurred  In  pursuance  of  the  first  en- 
gagement, because  all  the  testimony  shows 
that  had  ceased  some  months  before  she 
should  have  surrendered  her  virtue.  Appel- 
lant denied  emphatically  the  second  engage- 
ment and  there  the  matter  stands  so  far  as 
the  record  Is  concerned,  except  her  written 
denial  of  knowledge  of  the  act  of  Intercourse 
and  what  then  occurred.  There  is  some  evi- 
dence, however,  to  the  effect  that  he  went 
with  her  occasionally;    but  these  visits,  as 
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far  aa  tbe  evidence  ia  concerned,  are  mainly 
confined  to  the  existence  of  the  prior  engage- 
moit  There  Is  one  fact,  perhaps,  that  might 
be  stated  of  a  criminating  nature,  to  wit,  ap- 
pellant's flight.  This,  however,  seems  to  be 
attributed  to  his  fear  of  vengeance  on  the 
part  of  the  father  and  uncle  of  the  girl,  and 
more  especially  that  of  the  uncle.  This  does 
not  prove,  nor  legally  tend  to  prove,  an  en- 
gagement to  marry.  He  admits  having  had 
carnal  intercourse  with  her,  but  had  told  her 
all  along  that  he  could  not  marry  her,  assign- 
ing reasons.  I  do  not  believe,  therefore,  un- 
der the  statute  and  decisions  of  this  state, 
that  the  girl's  testimony  In  regard  to  prom- 
ise of  marriage  Is  corroborated.  The  fact 
that  she  bad  a  child  would  not  corroborate 
her  as  to  the  promise  of  marriage.  It  is  a 
powerful  circumstance  to  show  that  she  had 
Intercourse,  either  with  appellant  or  some 
other  man.  In  fact,  following  the  law  of  na- 
ture, in  regard  to  reproduction,  I  talce  It  as  a 
conclusive  fact  that  she  had  had  intercourse 
with  some  man.  We  only  try  violations  of 
law  under  the  statute  denouncing  the  offense, 
not  for  immorality.  I  am  of  opinion,  there- 
fore, that  the  evidence  Is  not  sufficient.  Rape, 
fornication,  adultery,  and  incest  are  morally 
wrong,  and  often  shocking  to  humanity ;  but 
they  do  not  prove  seduction,  nor  show  con- 
tract of  marriage,  nor  tend  to  do  so. 

This  requested  instruction  was  refused: 
*^on  are  instructed  that  you  cannot  consider 
the  testimony  as  to  the  engagement,  or  any 
promise  to  marry  made  by  defendant  to  the 
prosecutrix,  at  any  time  prior  to  August, 
1904,  and  you  can  only  consider  a  promise  to 
marry  made  by  the  defendant  to  the  prose- 
cutrix after  the  month  of  August,  1904,  if  you 
find  that  the  defendant  made  any  promise, 
and  before  the  act  of  carnal  Intercourse ;  and 
unless  you  so  find  you  will  acquit  the  defend- 
ant" I  think  this  charge -should  have  been 
given.  The  contract  or  the  promise  of  mar- 
riage in  existence  prior  to  August,  1904,  had 
been  canceled  and  was  no  longer  in  existence, 
and  the  jury  should  have  been  told  that  the 
seduction  could  not  have  occurred  by  reason 
of  that  promise  of  marriage,  if  one  existed. 
The  court  had  charged  the  Jury  that  If  they 
should  find  from  the  evidence  that  appellant, 
at  any  time  within  three  years  next  prior  to 
May  2,  1906,  had  seduced  Florence  Rodden  by 
promise  of  marriage,  etc.,  they  should  find 
him  guilty.  The  promise  of  marriage  had 
been  broken  off  in  August,  1904,  within  two 
years  of  the  2d  of  May,  1906.  Under  this 
charge  of  the  court,  the  Jury  could  have  con- 
victed him  under  the  prior,  but  dissolved,  con- 
tract of  marriage.  The  court  further  charges 
the  Jury  that  they  must  acquit,  unless  they 
believe  from  the  testimony,  etc.,  that  defend- 
ant had  carnal  Intercourse  with  Florence 
Rodden  In  Clay  coimty  within  three  years 
next  prior  to  May  2, 1906,  and  that  she  relied 
on  such  promise  of  marriage  made  to  her 
prior  thereto  by  the  defendant 


For  the  errors  indicated,  this  Judgment 
ought  to  be  reversed  and  remanded.  I  there- 
fore respectfully  enter  my  dissent 


VOIGHT  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 

18.  1908.) 

1.  Homicide— Evidence— Seu-Detenbe  —  In- 
STBUcnoNs. 

Evidence  that  decedent  be^ran  an  altercation 
with  a  brother  of  accused,  that  accused  durine 
the  profcreas  of  the  altercation  arrived  on  the 
scene,  that  decedent  ordered  accused  to  alijcbt 
from  the  horse  he  was  ridinK.  that  accnsed  com- 
plied, that  decedent  then  started  at  accused  with 
his  ritrht  hand  behind  bim,  and  that  accused  then 
shot  decedent,  did  not  raise  the  issue  of  mutual 
combat ;  and  a  charge  that  if  accused  volunta- 
rily en^f^ed  in  a  combat  twith  decedent,  knowinjt 
that  it  mi^ht  result  in  death  of  decedent  or 
himself,  he  could  not  claim  self-defense,  errone- 
oui-iy  limited  the  right  of  aelf-defense. 

2.  Same— DuTT  to  Reibbat. 

It  is  not  necessary  for  one  forced  Into  a 
di£5culty  by  another  to  retreat ;  but  the  one 
provoking  the  difficulty  must  retreat  before  he 
can  exercise  the  ri^ht  of  self-defense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2G.  Homicide,  §§  168-171.] 

3.  Same— Defense   of  Anothek— Evidxhcs— 
Instbuctions. 

Where  the  evidence  showed  that  accused 
found  that  decedent  rwas  denouncing  accused's 
brother  and  stated  that  the  trouble  must  be  set- 
tled, that  decedent  had  previouslj  made  threats, 
and  that  a  third  person  was  present  apparently 
ready  to  aid  decedent,  the  refusal  to  charge  that, 
if  it  reasonably  appeared  to  accused  that  dece- 
dent and  the  third  person  were  enKa>;ed  in  an 
unlawful  assault  on  accused's  brother,  accused 
hnd  the  ripht  to  use  such  force  as  appeared  to 
him  to  be  necessary  to  prevent  the  unlawful  at- 
tack, was  reversible  error. 

,   Appeal  from  District  Court,  Caldwell  Coun- 
ty;   L.  W.  Moore,  Judge. 

Raymond  Voight  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

A.  B.  Storey  and  E.  B.  Coopwood,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree  for  the 
killing  of  Albert  Roberts. 

Deceased  and  appellant  were  brothers-in- 
law.  There  had  been  trouble  between  them, 
and  it  is  shown  deceased  had  made  threats 
against  the  life  of  appellant  and  his  brother 
Fletcher,  and  also  to  whip  or  kill  them,  in- 
cluding some  other  members  of  the  family, 
applying  to  them  epithets  of  "damned  Dutch 
son  of  bitches."  The  reputation  of  deceased 
was  put  in  Issue,  and  he  was  shown  to  be 
a  man  who  was  given  to  fighting,  raising 
disturbances,  and  quarrelsome.  He  was  also 
a  stout  vigorous  man  weighing  about  185 
pounds,  and  about  30  years  of  age.  Api)el- 
lant  and  his  brother  were  boys;  appellant 
being  about  19  years  of  age,  and  Fletcher, 
bis  brother,  being  older.    Shortly  before  the 
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killing  deceased  secured  a  shotgun  and  pur- 
chased amunltion,  stating  at  the  time  he 
was  buying  It  for  the  purpose  of  killing 
appellant  and  his  brother.  He  further  stated 
that  he  was  going  to  the  entertainment  at 
Delhi  for  the  purpose  of  raising  trouble  with 
the  Voight  boys.  The  killing  occurred  en 
route  home  from  the  Delhi  entertainment. 
During  the  day  and  prior  to  the  killing  at 
night,  deceased  and  his  friend  Barker  were 
together,  going  to  the  entertainment  in  com- 
pany with  each  other.  They  left  the  en- 
tertainment together,  and  remained  together 
until  the  killing.  All  of  the  parties  connected 
with  this  transaction  attended  the  enter- 
tainment above  mentioned.  After  the  enter- 
tainment the  people  left  en  route  to  their 
respective  homes.  Fletcher  and  another  boy 
traveled  together  until  they  were  about  a 
mile  from  Delhi,  when  Fletcher  rode  to  one 
side  of  the  road  and  alighted  from  bis  horse 
to  attend  to  a  call  of  nature.  Just  after- 
ward deceased  and  Barker  rode  up,  and  de- 
ceased asked  Fletcher  if  he  had  stated  that 
he  (deceased)  had  called  Barker  a  son  of  a 
bitch.  Fletcher  replied  In  the  affirmative. 
Deceased  alighted  from  his  horse,  as  did 
Barker,  and  remarked  to  Fletcher  that  It 
was  a  damned  lie,  and  that  It  bad  to  be 
settled  right  then.  Fletcher  made  no  reply. 
At  this  Juncture  appellant  rode  up,  and  de- 
ceased said  to  him,  "Get  down,  it  must  be 
settled  right  here,"  shaking  his  hand  at  and 
cursing  him.  This  was  repeated  the  second 
time.  Appellant  then  alighted  from  his 
horse,  and  took  his  position  at  his  horse's 
head.  Up  to  this  time  deceased  was  on  the 
opposite  side  of  his  horse  from  appellant 
He  then  came  around  at  the  head  of  his 
horse  cursing,  and  started  at  appellant  with 
his  hand  behind  him,  when  appellant  fired 
one  shot,  which  resulted  fatally. 

The  state  Introduced  evidence  to  the  effect 
that  as  appellant  alighted  from  his  horse  he 
took  bis  stand  or  position  at  or  near  the 
liead  of  his  horse,  and  remarked,  in  reply  to 
deceased's  statement  to  him,  "Line  up,"  or 
"Get  in  line."  It  was  further  shown  by.  the 
state's  testimony  that  appellant,  shortly  after 
firing  the  shot,  asked  if  the  deceased  was 
dead,  and,  being  answered  In  the  affirmative, 
said.  If  he  was  not  he  desired  to  finish  him. 
Barker  did  not  testify.  In  fact,  there  was 
a  motion  to  continue  the  case  to  secure  his 
testimony;  and  there  is  further  evidence  in 
the  record  going  to  show  that  Barker  had 
left  the  state  and  had  gone  to  Virginia.  An 
examination  of  the  body  of  deceased  failed 
to  disclose  that  he  was  armed.  Appellant's 
contention  is  that  Barker  took  a  pistol  from 
deceased,  and  to  that  end  desired  to  continue 
the  case  In  order  to  secure  Barker's  testi- 
mony. The  witnesses  show  that  .Barker  dis- 
appeared Immediately  after  the  killing,  and 
had  not  been  seen  in  that  neighborhood  or 
country  since.  In  fact,  the  evidence  discloses 
that  he  left  the  state.    We  deem  It  unneces- 


sary to  discuss  the  application  for  contin- 
uance, In  view  of  the  fact  that  the  Judg- 
ment will  be  reversed  upon  other  grounds. 
The  testimony  of  the  absent  witness  may  be 
obtained  upon  another   trial. 

The  court  limited  the  right  of  self-defense 
with  a  charge  on  mutual  combat,  as  follow^a: 
~"If  defendant  did  voluntarily  engage  in  a 
combat  with  deceased,  knowing  that  it  will 
or  may  result  in  death  or  some  serious  bodily 
injury  as  may  produce  the  death  of  the  de- 
ceased or  himself,  be  cannot  claim  self -de- 
fense." We  are  of  opinion,  under  the  au- 
thorities in  this  state,  as  applied  to  the 
evidence  In  the  record,  that  the  issue  of  mu- 
tual combat  was  not  in  the  case.  All  the 
testimony  shows  is  that  the  brother  of  ap- 
pellant, accompanied  by  a  friend,  was  riding 
along  the  public  road,  going  home  at  night, 
about  12  o'clock.  The  deceased  and  Barker, 
his  friend,  were  behind  them.  The  brother 
of  appellant  had  stopped  on  the  roadside 
to  attend  to  a  call  of  nature,  when  deceased 
and  Barker  came  up.  The  deceased  began 
a  wordy  altercation  with  Fletcher  Voight  In 
regard  to  some  remarks  that  Fletcher  should 
have  made,  and  threatened  to  settle  the  mat- 
ter then  and  there.  Both  deceased  and  Bar- 
ker alighted  from  their  horses.  At  this 
Juncture  appellant,  who  was  behind.  In  com- 
pany with  a  friend,  came  upon  the  scene, 
whereupon  deceased  twice  ordered  him  to 
Blight  from  his  horse;  that  he  intended  to 
have  a  settlement  of  the  difficulties  then  and 
there.  Appellant  alighted  finally,  and  de- 
ceased started  at  him,  with  his  right  hand 
thrown  behind  him,  and  his  left  hand  some- 
where across  his  breast  The  shot  was  fired, 
resulting  fatally.  This  shows  the  deceased 
the  aggressor.  There  was  nothing  left  for 
appellant  and  his  brother  to  do,  either  or 
both,  under  the  circumstances,  except  to  meet 
the  trouble  forced  upon  them,  or  ride  away, 
or  retreat  This  they  did  not  have  to  do 
under  our  law.  It  is  not  necessary  for  a 
party  upon  whom  a  difficulty  Is  sought  to 
be  forced  that  he  run  away  or  retreat. 
While  It  might  be  a  better  policy,  yet  the 
law  is  not  so  written.  If  retreat  is  appli- 
cable under  such  circumstances.  It  must  be 
by  the  party  who  brings  or  seeks  to  bring 
on  the  difficulty  or  provoke  it;  and,  while 
insulting  language  usually  Is  not  considered 
a  provocation,  yet  that  taken  In  connection 
with  other  circumstances  attending  the  case, 
may  put  the  aggressive  party  In  such  an 
attitude  of  producing  the  occasion  and  bring- 
ing about  the  difficulty  which  terminates 
fatally.  At  least  he  sets  In  motion  the 
matters  that  bring  on  the  difficulty,  and  la 
to  that  extent  In  the  wrong,  and,  U  the  law 
of  retreat  Is  applicable  at  this  point,  it  must 
be  to  the  man  who  originates  the  trouble, 
and  not  to  the  party  who  Is  defending  against 
it  Under  the  common  law  a  party  must 
retreat  to  the  wall  before  killing  his  adver- 
sary or  defending  himself;   but  such  ia  not 


Digitized  by 


Google 


TexJ 


HULBTT  T.  PLATT. 


207 


the  law  of  this  Btate.  With  as  the  party 
tn  the  wrong  must  do  the  retreating.  Our 
law  l8  more  favorable  to  the  man  who  la 
iB  the  right,  and  places  a  leaa  burden  upon 
him  In  homicide  cases  than  upon  the  man 
who  is  In  the  wrong  and  produces  the  oc- 
-caslMi. 

There  were  some  special  charges  asked 
hy  appellant,  seeking  to  avoid  the  consequen- 
ces of  the  charge  given,  which  will  not  be 
treated  here  by  reason  of  the  conclusion 
reached  that  mutual  combat  is  not  in  th^ 
case.  That  passing  opt,  it  is  not  necessary 
to  discuss  some  of  the  charges  requested 
by  appellant 

The  following  charge  was  requested  by  ap- 
pellant: "If  you  believe,  from  the  evidence 
tn  the  case,  that  when  the  defendant  ap- 
peared on  the  scene  of  the  killing  he  found 
the  deceased  and  his  friend  Barker  down 
on  the  ground  near  the  defendant's  brother, 
and  heard  the  deceased  call  the  defendant's 
brother  a  damned  liar,  and  stated  that  there 
most  be  a  settlement  then  and  therey  and  it 
reasonably  appeared  to  the  defendant  from 
the  acts  and  words  and  conduct  of  the  de- 
ceased and  Barker  that  the  deceased  and 
Barker  were  then  engaged  in  an  unlawful 
assanlt  upon  the  defendant's  brother,  then 
yon  are  Instructed  that  the  defendant  had 
the  right  to  use  such  force  as  appeared  to 
falm  to  be  necessary  to  prevent  said  unlaw- 
fol  attack  upon  his,  brother."  We  are  of 
opinion  this  charge  should  have  been  given, 
because  the  facts  show,  without  contradic- 
tion, that,  when  appellant  came  upon  the 
scene,  deceased  was  talking  roughly  to  and 
denouncing  the  brother  of  appellant  as  a 
damned  liar,  stating  to  him  that  this  trouble 
must  be  settled  then  and  there,  etc.,  and 
Immediately  commanded  or  ordered  appel- 
lant to  get  down — that  the  matter  must  be 
settled.  Up  to  that  time  appellant  had  had 
nothing  to  do  with  this  immediate  difficulty — 
was  not  aware  that  it  was  In  existence. 
Coming  upon  the  scene  In  this  condition  of 
things,  in  the  light  of  the  previous  threats 
made  by  deceased  against  appellant  and  his 
brother,  and  viewing  the  matter  as  he  did, 
at  night,  under  all  the  circumstances,  this 
charge  should  have  been  griven  to  the  jury. 
Appellant  had  the  right  to  defend  his  broth- 
er, and  If  he  believed  at  the  time  that  de- 
ceased, aided  by  Barker,  was  then  beginning 
a  dlfflcnlty  with  bis  brother  Fletcher,  with 
a  view  of  carrying  into  execution  previous 
threats  made,  and  turning  upon  him  and 
Included  him  in  the  dlfBcnlty,  the  Issue  of 
self-defense  on  two  phases  Is  presented: 
i^rst,  practically  as  requested  by  appellant 
In  tiie  charge  refused;  and,  second,  in  his 
own  defense.  The  question  involved  here, 
as  we  understand  this  record,  was  ably  dis- 
cussed and  correctly  decided  In  Guffee  v. 
State,  8  Tex.  App.  187.  The  Ouffee  Case 
bas  been  frequently  under  discussion  since 
its  rendition,  and  Invariably  followed. 


Without  going  further  with  this  question, 
or  elaborating  it  any  more  fully,  we  are  of 
opinion  that  for  the  error  of  the  court  In 
charging  on  mutual  combat,  and  the  rejec- 
tion of  the  charges  asked  by  appellant,  the 
judgment  must  be  reversed,  and  the  cause 
remanded;   and  it  is  so  ordered. 

HULBTT  et  al.  v.  PLATT  et  al.« 

(Court  of  Civil  Appeals  of  Texas.    Feb.  29,  1908. 

Rehearing  Denied  March  26*  1908.) 

L  Landlobd  and  Tenant— Title  of  Lard- 

LOBD— Estoppel  of  Tenant. 

A  tenant  cannot  dispute  the  title  of  his 
landlord  and  attorn  to  another,  without  sur- 
rendering the  possession   to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  32,  Landlord  and  Tenant,  {{  161,  210-21C] 

2.  Same. 

Where  there  was  no  apparent  attempt  by  a 
tenant  to  repudiate  bis  tenancy  under  bis  land- 
lord who  had  acquired  title  under  the  three-year 
statute  of  limitations  by  reason  of  adverse  pos- 
session of  land  patented  to  him  by  the  state 
after  the  acquisition  of  the  patent,  the  tenant's 
statement  to  the  agent  of  a  third  person  claim- 
ing the  land  under  a  prior  right  tliat  he  was  in 
possession  for  the  landlord  and  wanted  the  third 
person's  authority  to  use  the  land,  and  the  right 
to  purchase  from  the  third  person  if  be  won 
the  land,  or  from  the  landlord  If  he  won,  did  not, 
in  the  absence  of  notice  to  the  landlord  of  a 
surrender  of  the  possession  held  for  him,  affect 
the  tenancy,  and  the  tenant  continued  as  ten- 
ant, and  his  possession  inured  to  the  benefit  of 
the  landlord. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {$  151-163.] 

3.  Advebse  Possession— Acquisition  or  Ti- 

TU. 

In  1878  a  person  cleared  and  fenced  five 
acres  of  a  440-acre  tract  and  began  its  cultiva- 
tion, and  continued  its  use  until  some  time  be- 
fore 1882,  when  he  sold  his  interest  to  a  pur-  - 
chaser,  who  took  immediate  possession  and  culti- 
vated the  land  for  several  years.  The  purchaser 
procured  a  patent  for  the  440  acres  in  June, 
1882,  under  which  he  claimed  title  to  the  entire 
tract  until  he  conveyed  a  part  thereof  in  Septem- 
ber, 188.5.  Held,  Uiat  prior  to  the  conveyance 
the  purchaser's  possession  extended  to  the  en- 
tire tract  and  perfected  his  title  thereto  by  limi- 
tations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  1,  Adverse  Possession,  |{  547-674.] 

4.  Saicb. 

A  patentee  of  a  440-acTe  tract  acquired 
his  patent  in  June,  1882,  and  claimed  title  there- 
under. He  was  in  possession  until  September, 
1885,  when  he  conveyed  a  part  thereaf,  under 
which  a  third  person  claimed  title  by  deed  exe- 
cuted In  1886.  The  third  person  placed  a  tenant 
in  possession  in  1887,  and  the  tenant  built  a 
house  on  the  premises,  and  during  the  year  1888 
he  cultivated  a  part  thereof,  and  remained  in 
possession  and  continued  to  extend  his  improve- 
ments for  six  years.  Held,  that  the  third  person 
had  a  perfect  title  under  the  three-year  statute 
of  limitations,  first,  under  the  patentee's  posses- 
sion :  and,  second,  under  himself  through  his 
tenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  1,  Adverse  Possession,  i  119.] 

5.  Pdblic  Lands— Patents— Vauditt— Con- 
stitutional Pbovisions. 

Const,  art.  14,  S  2,  providing  that  all  gen- 
uine land  certificates  shall  be  patented  only  on 
vacant,  unappropriated,  public  domain,  and  not 

♦Writ  of  error  denied  by  Supreme  Court 
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on  any  land  equitably  owned  under  color  ot 
title  from  the  state,  applies  only  to  land  ceiv 
tificates,  and  does  not  deny  to  any  person  the 
right  to  acquire  any  of  the  public  domain  sub- 
ject to  such  acquisition  by  any  lawful  means  ex- 
cept by  location  under  a  land  certificate. 

&  Advbbsb  Possession  —  Possession  Undkb 
"Color  of  TiTiiB." 

To  render  a  possession  of  three  years  a 
bar  to  an  action  by  the  true  owner,  the  person 
in  possession  must  have  held  under  title  or 
"color  of  title,"  and,  to  constitute  title  or  color 
of  title,  there  mnst  be  a  chain  of  transfer  from 
or  under  the  sovereiernty  of  the  soil,  necessarily 

Presupposing  a  grant  from  the  government  as  the 
asis  of  transfer,  and  the  grant  must  be  ef- 
fectual to  convey  to  the  grantee  whatever  right 
the  government  had  in  the  land  at  the  time 
of  the  grant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  IMg. 
▼ol.  1,  Adverse  Possession,  {  435. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  2,  pp.  12(J4r-1273;    vol.  8,  p.  7606.] 

7.  Sams. 

Where  a  senior  patent  was  regularly  Issued 
by  the  ofiicer  intrusted  with  the  duty  of  issuing 
patents,  the  patent  as  between  the  state  and  the 
patentee  passed  to  the  latter  the  state's  title,  and 
furnished  to  the  patentee  title  or  color  of  title, 
though  another  obtained  a  junior  patent,  based 
on  a  right  which  had  its  inception  prior  to  the 
senior  patent. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  f  435.] 

8.  Public  Lands— Patents— Fbaud. 

The  fraud  which  will  vitiate  a  patent  issued 
by  the  proper  authority  of  the  state  must  be 
fraud  practiced  on  the  state,  or  its  duly  con- 
stituted agents,  and  not  on  a  claimant  of  the 
land. 

Error  from  District  Court,  Tyler  County; 
W.  B.  Powell,  Judge. 

Action  by  James  E>  Hulett  and  others 
against  Has  Piatt  and  others.  There  was  a 
judgment  for  defendants,  and  piaintitts  bring 
error.    Affirmed. 

Joe  H.  Eagle,  for  plaintilfs  In  error.  Greer, 
Minor  &  Miller  and  J.  A.  Mooney,  for  defend- 
ants in  error. 

McMElANS,  J.  This  was  an  action  of  tres- 
pass to  try  title  brought  by  the  plaintiffs  in 
error,  Hulett  and  others,  against  the  defend- 
ants in  error,  Piatt  and  others,  by  the  filing  of 
plaintiffs'  peUUon  on  April  23,  1891.  Plain- 
tiffs in  error  are  the  descendants  and  only 
heirs  of  Sarah  E.  Hulett,  deceased,  and  de- 
fendants In  error  are  the  descendants  and  only 
heirs  of  Bishop  Piatt,  deceased,  except  the  de- 
fendant Feagln,  who  purchased  a  part  of  the 
land  in  controversy  through  mesne  convey- 
ances under  Bishop  Piatt.  The  land  In  con- 
troversy is  440  acres  situated  la  Tyler  county, 
and  is  covered  by  two  patents,  viz.,  a  patent  to 
Bishop  Piatt  dated  June  17,  1882,  and  a 
patent  to  the  heirs  of  Sarah  E.  Hulett  dated 
June  26, 1800.  The  field  notes  in  both  patents 
are  substantially  identical.  The  defendants 
Piatt  disclaimed  as  to  192  acres  of  said  survey 
lying  east  of  Caney  creek,  and  the  defendant 
Feagin  disclaimed  as  to  the  248  acres  lying 
west  of  said  creek.  Their  answer  consisted 
of  pleas  of  not  guilty,  and  the  three  and  five 
year  statute  of  limitations  as  to  the  land 


claimed  by  them  respectlTely.  The  case  was 
submitted  to  a  jury,  and  after  the  evld^ice  bad 
been  beard  the  judge  peremptorily  Instructed 
the  jury  to  return  a  verdict  In  favor  of  de- 
fendants for  the  respective  tracts  claimed  by 
them,  which  the  jury  did,  and  judgment  was 
entered  on  said  verdict  and  In  accordance 
therewith.  From  an  order  refosing  to  plain- 
tiffs a  new  trial,  they  have  appealed  to  this 
court 

In  order  that  a  clear  imderstanding  may  be 
,bad  of  the  points  hereinafter  discussed  we  set 
out  the  following  findings  of  fact: 

The  title  of  plaintiffs  in  error  originated 
and  matured  as  follows:  On  December  5, 1839, 
the  board  of  land  commissioners  of  Liberty 
county  issued  a  conditional  certificate  for  640 
acres  of  land,  second  class,  certificate  No.  94, 
to  Aaron  Green,  under  the  act  of  January  4, 
1839,  extending  donations  of  land  to  late  emi- 
grants. Prior  thereto,  on  August  1,  1838, 
said  Green  had  caused  field  notes  to  be  made 
for  440  acres  of  bis  contemplated  certificate. 
The  survey  in  controversy  fell  within  the 
original  boundaries  of  Liberty  county.  Under 
the  act  of  January  22,  1841,  the  purpose  and 
object  of  which  was  to  organize  a  certain 
part  of  Liberty  county  for  Judicial  and  other 
purposes,  and  which  part  of  the  territory  de- 
scribed in  the  act  was  designated  as  "Menard," 
the  survey  in  question  fell  within  the  territory 
of  Menard.  By  the  act  of  April  3,  1846,  the 
present  county  of  Tyler  was  created,  having 
the  exact  boundaries  as  the  territory  known 
as  "Menard" ;  so  that  the  land  in  controversy 
was  first  in  Liberty,  later  in  the  territory  of 
Menard,  and  later  still  in  the  present  county 
of  Tyler.  After  the  organization  of  the  ter- 
ritory known  as  Menard,  and  on  Septeml>er  6,. 
1841,  Aaron  Green  applied  to  and  obtained 
from  the  board  of  land  commissioners  of  said 
territory  an  unconditional  certificate  for  640 
acres  of  land  based  on  his  conditional  certifi- 
cate. Green  afterwards  took  said  uncondi- 
tional certificate  to  the  official  surveyor,  and 
caused  him  to  again  run  off  and  establish  ttae 
lines  of  said  440  acres  and  to  make  field  notes 
thereof  and  to  rettun  same  into  the  office  of 
the  county  surveyor  of  Tyler  county,  wbich 
the  county  surveyor  of  Liberty  county  certified 
to  the  Commissioner  of  the  General  Land  Of- 
fice to  l>e  correct.  The  field  notes  were  record- 
ed on  August  29,  1844t  In  Book  Surveys 
Record  of  Tyler  county,  known  as  the  "Liberty 
District  Book,"  and  has  remained  there  to  this 
time  as  a  record  of  the  county  clerk  of  Tyler 
county.  On  June  ll,  1852,  Aaron  Green  trans- 
ferred his  rights  in  and  to  the  location,  sur- 
vey, and  field  notes  of  said  440  acres  to 
Sarah  E.  Hulett,  and  authorized  the  Conunls- 
Bioner  of  the  General  Land  Office  to  issue 
patent  to  said  Sarah  E.  Hulett  therefor,  and 
this  transfer  was  filed  in  the  land  office  April 
19,  1854.  On  June  26,  1890,  a  patent  was  is- 
sued to  Mrs.  Hulett  as  assignee  of  Aaron 
Green,  her  heirs  and  assigns,  for  the  440  acres 
of  land  In  controversy. 

The  title  of  defendants  In  error  originated 
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as  follows:  In  1882  Bishop  Piatt  flied  applica- 
tion with  the  county  surveyor  of  Tyler  coun- 
ty to  purchase  440  acres  of  land  under  what 
was  known  as  the  "Fifty-Cent  Act,"  and  re- 
corded his  field  notes  in  State  Book,  betng  the 
record  of  the  county  surveyor  of  said  county 
In  1882,  and  his  surv^  was  made  In  1882  In 
accordance  with  said  application  by  the  county 
surveyor,  and  he  filed  the  same  In  the  office  ot 
the  Commissioner  of  the  General  Land  Office 
In  1882,  the  field  notes  of  his  survey  and  ap- 
plication being  substantially  Identical  with  the 
field  notes  made  for  Aaron  Green  In  1844;  and 
a  patent  was  Issued  to  Piatt  for  said  440 
acres  on  June  27,  1882.  In  1886  Piatt  con- 
veyed to  Payne  192  acres  out  of  the  survey 
which  lies  east  of  Caney  creek,  and  in  1886 
Payne  conveyed  same  to  Handley  &  Feagln, 
and  in  1888  Handley  conveyed  his  Interest  to 
defendant  in  error  FeagliL  Piatt  died  about 
1890,  and  his  heirs  now  assert  title  to  the 
248  acres  west  of  Caney  creek,  and  Feagln  as- 
serts title  to  the  192  acres  east  of  said  creek, 
under  both  the  patent  Issued  In  1882,  and  un- 
der their  pleas  and  proof  of  limitation  under 
said  patent 

The  material  anestions  presented  for  our 
consideration  are  these:  First  Whether  the 
rights  asserted  In  this  suit  by  plaintlfTs  in  er- 
ror, which  in  their  inception  were  senior  In 
point  of  time,  although  junior  in  their  recogni- 
tion by  the  state  in  the  issuance  of  patent 
th««on,  shall  or  slull  not  prevail  over  the 
rights  of  defendants  in  error,  which  were 
Junior  In  Incejitlon  although  senior  In  their 
recognition  by  the  state  in  the  issuance  of 
patent  thereon.  Second.  Whether  defendants 
In  error  should  prevail  against  plaintiffs  In  er- 
ror upon  their  pleas  and  proof  of  limitation. 
Third.  Whether  the  Piatt  patent  senior  In 
date  but  Junior  in  its  Inception  to  the  Hulett 
patent,  will  support  the  three  or  five  year 
statute  of  limitations,  and.  If  so,  whether  the 
court  erred  in  peremptorily  instructing  the 
Jury  to  flud  a  verdict  for  defendants  In  error. 

Appellants,  upon  their  proposition  that  a 
Junior  patent  founded  upon  a  valid  senior 
equity  win  prevail  over  a  senior  patent  found- 
ed upon  a  Junior  equity,  base  the  contention 
that  Inasmuch  as  the  Hulett  title  had  Its 
origin  In  the  Issuance  of  the  conditional  certif- 
icate In  1839,  and  of  the  Issuance  of  the  un- 
conditional certificate  by  the  board  of  land 
commissioners  of  Menard  In  1841,  their  title 
under  the  patent  Issued  in  1890  Is  superior  to 
ttiat  of  appellees,  whose  title  had  origin  In 
1882.  To  meet  this  contention  appellees  Insist 
that  the  act  of  January  22,  1841,  creating  the 
district  of  Menard  in  Liberty  county,  was  un- 
constitutional and  void,  and  that  by  reason 
thereof  the  organization  of  said  district  and 
Que  appointment  and  election  of  officers  there- 
under, and  particularly  the  creation  of  the 
land  traard  of  said  Menard  district  was  like- 
wise void:  that  said  land  board  was  neither 
a  de  Jure  nor  a  de  facto  court  or  board,  nor 
were  its  commissioners  de  Jure  or  de  facto 
officeEB,  and   that   the  unconditional  certlfl- 
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cate  issued  by  said  land  board  to  Aaron  Green 
was  absolutely  void;  that  the  existence  of  a 
valid  unconditional  certificate  was  essential 
to  the  validity  of  the  patent  hence  the  patent 
Issued  to  Green  was  without  authority  of  law, 
and  passed  no  title,  at  least,  not  such  a  title 
as  was  superior  to  that  passed  to  Flatt  un- 
der the  patent  Issued  hi  1882. 

It  may  be  well  to  state,  In  passing,  that  It 
appears  from  the  decisions  of  our  Supreme 
Court  in  the  cases  of  Stockton  v.  Montgom- 
ery, Dallam,  Dig.  474,  and  Allen  v.  Scott 
Dallam,  Dig.  G15,  the  attempted  creation  of 
such  districts  as  Menard  was  unconstitution- 
al, and  that  those  districts  never  had  any  le- 
gal existence;  and  It  may  be  that  the  ap- 
pointment of  land  commissioners  for  said 
district  and  the  organization  of  said  board 
Into  a  court  or  board  of  land  commissioners, 
was  a  mere  nnlUty,  and  their  acts  without 
validity.  Pretermitting  a  discussion  of  these 
questions,  as  well  as  the  question  as  to  which 
of  the  two  patents  passed  the  superior  title, 
because.  In  the  view  we  take,  a  determina- 
tion of  these  matters  is  not  necessary  to  a 
decision  of  the  case,  we  come  now  to  a  dis- 
cussion of  the  question  whether  defendants 
in  error  should  prevail  in  this  suit  upon  their 
pleas  and  proof  of  limitation. 

The  evidence  in  support  of  limitation  Jus- 
tifies the  following  conclusions  of  fact:  About 
the  year  1878  one  McMlckle  cleared  and 
fenced  about  five  acres  of  land,  part  of  the 
440  acres  in  controversy,  on  the  west  side  of 
Caney  creek,  and  began  its  cultivation,  and 
continued  its  use  and  enjoyment  until  some 
time  before  the  year  1882,  when  he  sold  his 
Improvements  to  Bishop  Piatt  Piatt  upon 
his  purchase  took  immediate  possession,  and 
cultivated  the  land  and  kept  up  the  fences 
from  the  date  of  his  purchase  until  his  death, 
which  occurred  about  1890.  During  this  time 
he  extended  his  Improvements  until  the  land 
actually  Inclosed  and  cultivated  alMut  tre- 
bled the  original  improvements  made  by  Mc- 
Mickle,  and  the  Improved  land  was  cultivat- 
ed by  him  every  year.  A  patent  for  the  440 
acres  was  Issued  to  Bishop  Piatt  June  27, 
1882,  under  which  he  claimed  title  to  the 
land.  After  his  death  the  widow  of  Piatt 
procured  William  James  to  take  charge  of 
the  Improved  land,  and  he  held  possession  for 
the  Platts  and  cultivated  the  land  for  about 
two  or  three  years,  and  since  then  up  to  the 
date  of  the  trial  the  heirs  of  Bishop  Piatt 
have  been  In  actual  possession,  use,  and  en- 
joyment thereof.  In  1881  John  H.  Klrby 
was  the  agent  of  Mrs.  Hulett,  who  was  claim- 
ing the  land  by  virtue  of  her  purchase  of  the 
certificate  therefor  from  Aaron  Green.  In 
June  of  that  year  Klrby  had  a  conversation 
with  Bishop  Piatt  in  which  the  latter  stated 
that  he  was  using  the  land  with  the  consent 
of  Mrs.  Hulett,  and  he  bought  the  land  in  for 
Mrs.  Hulett  at  a  tax  sale  held  that  day. 
While  James  held  possession  of  the  land  he  ap- 
proached Klrby  to  get  his  permission  to  culti- 
vate the  land,  to  spHt  rails,  and  clear  mwe 
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land,  and  Informed  Kirby  that  he  was  then 
boldlng  possession  for  the  Platts,  and  wanted 
hlB  (Klrby'8)  authority  to  use  the  land  also; 
that  he  wanted  the  refusal  to  buy  the  land 
If  Mrs.  Hulett  won  it,  or  if  the  Platts  won  it 
This  conversation  was  soon  after  Bishop 
Piatt's  death. 

As  to  the  possession  of  the  192  acres  east 
of  Caney  creek  we  find  the  following  facts: 
Feagin  claimed  title  under  a  regular  chain 
of  transfer  from  Bishop  Piatt;  the  convey- 
ances under  which  he  claimed  being  a  deed 
from  Bishop  Piatt  to  Payne,  dated  Septem- 
ber 19,  1885,  a  deed  from  Payne  to  Handley 
and  Feagin,  dated  November  13,  1886,  and  a 
deed  from  Handley  conveying  his  undivided 
half  interest  to  B'eagln,  dated  December  6, 
1889.  In  1887  Feagin  procured  Ed  Bryant  to 
move  on  the  land  as  his  tenant,  and  in  1888 
Bryant  cleared,  fenced,  and  cultivated  about 
five  acres,  and  lived  on  the  land  six  years 
thereafter,  extending  the  improvements  until 
he  bad  from  15  to  17  acres  cleared  ap.  Bis 
family  lived  on  the  land  with  him.  He 
built  a  crib  or  two  on  the  land,  dug  a  well, 
and  had  an  orchard  on  It,  and  cultivated  it 
six  years  in  succession.  ITeagln  has  paid  tax- 
es on  the  land  for  each  year  since  1887. 

The  testimony  Is  imdisputed  that  Bishop 
Piatt  and  those  holding  under  him  bad  that 
portion  of  the  survey  west  of  Caney  creek  In 
cultivation  each  year  from  1884  to  the  date 
of  the  trial.  The  only  semblance  of  opposing 
testimony  was  the  statement  of  the  witness 
Kirby  that  in  either  1886  or  1888  William 
James,  the  tenant  of  the  Platts,  told  him  he 
was  in  possession  of  the  land  for  the  Platts 
and  wanted  to  make  some  arrangement  with 
him  with  reference  to  the  land.  The  wit- 
ness James  testified  that  he  had  moved  away 
in  1884,  and  did  not  return  until  1888,  and 
that  when  he  had  the  conversation  with  Kir- 
by be  was  in  possession  of  the  land,  which 
was  after  Bishop  Piatt's  death,  which  the 
undisputed  proof  shows  did  not  occur  until 
about  1890.  But,  if  it  be  conceded  that  this 
conversation  occurred  In  1886,  still  Bishop 
Piatt  had  already  been  in  the  actual,  adverse 
possession  of  the  land  for  more  than  three 
years.  The  patent  was  issued  to  him  on  June 
27.  1882.  In  making  the  statement  In  1881 
to  Kirby  that  he  was  using  the  land  with 
the  consent  of  Mrs.  Hulett,  such  holding  ter- 
minated and  became  adverse  upon  procuring 
the  patent;  and  from  that  date  until  the 
year  1886,  which  is  the  earliest  date  that  the 
conversation  between  Kirby  and  James  is 
fixed,  nearly  four  years  had  elapsed,  nearly 
a  year  more  than  enough  to  perfect  title  by 
limitation.  Assuming,  then,  that  the  effect 
of  that  conversation  with  James  was  to  make 
him  the  tenant  of  Hulett,  or  the  Joint  tenant 
of  Hulett  and  Piatt,  still  Bishop  Piatt  had 
at  tliat  time  acquired  title  by  the  three-year 
statute  of  limitation.  It  is  a  well-recognized 
princii>lo  of  law  that  a  tenant  cannot  dispute 
the  title  of  his  landlord  and  attorn  to  anoth- 


er irithoot  surrendering  the  possession  to 
him.  Flanagan  v.  Pearson,  61  Tex.  305; 
Juneman  v.  Franklin,  67  Tex.  415,  3  S.  W. 
562;  Huntington  v.  Mattfield  (Tex.  Civ.  App.) 
55  8.  W.  361. 

There  was  no  apparent  attempt  on  the 
part  of  James  to  repudiate  his  tenancy  under 
the  Platts,  and  hold  for  the  Huletts  In  ex- 
clusion to  them;  but,  if  such  was  bis  inten- 
tion, in  the  absence  of  notice  to  the  Platts  of 
a  surrender  of  the  possession  held  by  talm 
for  them,  he  continued  to  be  their  tenant, 
and  they  were  unaffected  by  any  agreement 
made  with  Kirby,  and  his  possession  inured 
to  the  benefit  of  the  Platts. 

What  we  have  said  above  applies  partic- 
ularly to  the  248  acres  lying  west  of  Caney 
creek,  but  applies  also  to  the  192  acres  lying 
east  of  the  creek  and  claimed  by  defendant 
Feagin,  because  Bishop  Piatt  acquired  bis 
patent  on  June  27,  1882,  while  the  deed  of 
conveyance  executed  to  Payne  for  the  192 
acres,  and  under  which  Feagin  claims,  was 
not  made  until  September  19, 1885,  and  there- 
fore more  than  tlu:ee  full  years  elapsed  from 
the  date  of  the  issuance  of  the  patent  until 
the  tract  of  192  acres  was  severed  by  the 
deed  from  Piatt  to  Payne;  and  prior  to  the 
severance  the  possession  of  Piatt  extended 
to  the  entire  survey,  and  thereby  perfected 
his  title  to  the  entire  survey  by  limitation. 
Parker  v.  Baines,  65  Tex.  606;  Whitehead  v. 
Foley,  28  Tex.  285;  Oantagrei  t.  Von  Lupin. 
58  Tex.  577;  Peyton  t.  Barton,  63  Tex.  298; 
Brownson  v.  Scanlan,  59  Tex.  226;  Tarlton  v. 
Klrkpatrlck,  1  Tex.  Civ.  App.  113,  21  S.  W. 
405;  Wallace  v.  Wilcox,  27  Tex.  67;  Warren 
V.  Frederlchs,  76  Tex.  651,  13  S.  W.  643. 
But  as  respects  the  192  acres  the  evidence 
above  stated  shows  without  conflict  that 
Feagin  placed  Bid  Bryant  in  possession  In 
the  fall  of  1887;  that  Bryant  built  a  house 
thereon,  and  during  the  year  1888  cultivated 
a  tract  of  five  acres,  and  remaining  in  pos- 
session, continued  to  extend  and  enlarge  his 
Improvements  for  a  period  of  six  years.  The 
suit  was  filed  May  23,  1901.  Therefore  Bry- 
ant held  possession  of  the  land  more  than 
four  years  consecutively  before  the  suit  was 
filed,  thereby  giving  Feagin  a  perfect  title 
under  the  three-years  statute  of  limitations. 
Hence  Feagin  had  title  by  the  three-years 
limitation,  first  under  Bishop  Piatt's  pos- 
session; and,  second,  under  himself  through 
his  tenant  Bryant.  And  If  It  were  conceded 
that  the  defendants  had  notice  of  the  rights 
of  the  Huletts.  and  if  such  rights  were  su- 
perior rights,  still  such  notice  would  not  af- 
fect their  rights  under  the  three-year  statute 
of  limitation.  Grlgsby  v.  May,  84  Tex.  25.'>, 
19  S.  W.  343. 

But  appellants,  while  conceding  that  prior 
to  the  adoption  of  the  Constitution  of  1876, 
if  two  surveys  conflicted  in  their  location, 
and  patents  issued  to  both  claimants,  the 
Junior,  even  if  founded  on  Junior  rights, 
would  support  the  three-year  statute  of  11m- 
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Itation,  contend  that  since  said  time  a  loca- 
tion made  In  conflict  with  a  valid  location 
prevMHisly  made  is  void,  and  that  a  patent  ia- 
sned  thereunder  Is  likewise  void,  and  as  such 
would  not  support  a  plea  of  limitations  of  ei- 
tlier  three  or  five  years,  and  that  therefore 
the  Flatt  patent,  under  which  defendants  in 
error  claim.  Is  not  such  an  instrument  of 
writing  as  would  enable  them  to  prescribe  un- 
der it  by  the  three  or  five  year  statute  of  ilm- 
itatlcm,  and  they  rely  upon  section  2  of  article 
14  to  change  this  rule.  This  contention  can- 
not be  sustainedw  Howell  y.  Hanrlck,  88  Tex. 
412,  29  8.  W.  762,  30  S.  W.  856,  81  8.  W.  611 ; 
Smith  T.  Power,  23  Tex.  34;  Lubbock  t. 
BInns,  20  Tex.  Civ.  App.  411,  60  S.  W.  584; 
Wynne  t.  Kennedy,  11  Tex.  Civ.  App.  698, 
33  S.  W.  298;  Gnllett  v.  O'Connor,  54  Tec. 
416;  League  V.  Rogan,  59  Tex.  427;  Burleson 
V.  Burleson,  ^  Tex.  417. 

The  portion  of  Const,  art.  14,  |  2,  applica- 
ble, reads  as  follows:  "Provided  that  all 
genuine  land  certificates  heretofore  or  here- 
after Issued  shall  be  located,  surveyed  or  pat- 
ented only  ni>on  vacant  unappropriated  public 
domain  and  not  upon  any  land  titled  or  equi- 
tably owned  under  color  of  title  from  the  sov- 
ereignty of  the  state,  evidence  of  the  appro- 
priation of  which  Is  on  the  county  recoil  or 
in  the  Genera]  Land  Office ;  or  when  the  ap- 
propriation is  evidenced  by  the  occupation  of 
the  owner  or  some  person  holding  for  him." 

ArUcle  4174,  Rev.  St  1895,  is  as  follows: 
"No  person  shall  settle  upon  or  occupy,  nor 
shall  any  survey  be  made  or  patented  under 
the  provisions  of  this  chapter  upon  any  land 
titled,  or  equitably  owned  under  color  of  ti- 
tle from  the  sovereignty  of  the  state,  evidence 
of  the  appropriation  of  which  Is  on  the  county 
records  or  In  the  General  Land  Office,  or 
whoi  the  appropriation  is  evidenced  by  the  oc- 
cupation of  the  owner  or  of  some  person  hold- 
ing for  him." 

By  authority  of  our  Supreme  Court,  In  How- 
ell V.  Hanrlck,  88  Tex.  412,  29  8.  W.  762,  30 
S.  W.  856,  31  S.  W.  611,  It  must  be  held  that 
the  constitutional  provision  referred  to  ap- 
plies only  to  land  certificates.  In  that  case 
Justice  Brovim,  speaking  for  the  court,  says: 
"This  language  applies  alone  to  land  certifi- 
cates, and  cannot  be  construed  to  deny  to  any 
person  the  right  to  acquire  any  of  the  public 
domain  subject  to  such  acquisition  by  any 
lawful  means  except  by  location  under  a 
land  certificate." 

The  rule  announced  In  Smith  v.  Power,  23 
Tex.  34,  In  determining  the  character  of  title 
which  win  support  the  three-year  limitation 
says:  "To  render  a  possession  of  three  years 
a  bar  to  an  action  by  the  true  owner  the  de- 
fendant In  possession  must  have  held  under 
title,  or  color  of  title,  as  defined  In  the  fif- 
t<>enth  section  of  the  statute.  Hartley's  Dig. 
art  2391.  To  constitute  such  title,  or  color  of 
title,  there  must  be  a  "chain  of  transfer  from 
or  under  the  sovereignty  of  the  soil."  This' 
necessarily  presupposes  a  grant  from  the  gov- 
ernment as  the  basis  of  such  transfer.    And 


the  grant  must  be  effectual  to  convey  to  the 
grantee  whatever  right  or  title  the  govern- 
ment had  in  the  land  at  the  time  of  making 
the  grant  It  need  not  necessarily  carry  with 
It  the  paramount  title;  but  It  must  be  title 
as  against  the  government,  valid  in  itself 
when  tested  by  itself,  and  not  tried  by  the 
title  of  others.  It  must  have  Intrinsic  valid- 
ity as  between  the  parties  to  it,  though  ft  may 
be  relatively  void  as  respects  the  rights  of 
third  persons." 

In  Lubbock  v.  BInns,  20  Tex.  Civ.  App.  430, 
60  S.  W.  686,  the  court  says:  "That  the  own- 
er of  the  Uglow  certificate  acquired  by  his 
location,  survey,  and  patent  the  complete  and 
valid  title  to  the  land  covered  by  the  patent, 
and  voidable  only  at  the  suit  of  the  owners  of 
the  Bailey  &  Batchelder  certificate  (the  prior 
certificate),  and  those  claiming  under  them, 
notwithstanding  the  fact  that  his  location 
was  upon  titled  lands  Is  indisputable." 

In  Wynne  v.  Kennedy,  11  Tex.  Civ.  App. 
696,  33  S.  W.  300,  the  court  says:  "It  thus 
follows,  we  think,  that  the  land  in  controversy 
comes  within  the  language  of  article  14,  | 
2,  of  the  Constitution,  'as  land  equitably  own- 
ed under  cokir  of  title  from  the  sovereignty 
of  the  state,  evidence  of  the  apprc^rlation  of 
which  Is  on  the  county  records  or  In  the  Gen- 
eral Landl  Office';  and  that  as  such  It  was 
withheld  from  the  location  of  the  certificate 
of  Hill,  appellants'  vendor.  Adams  v.  Ball- 
way,  70  Tex.  260,  7  S.  W.  729.  It  does  not 
follow,  however,  that  the  patent  Issued  by 
virtue  of  that  location  was  absolutely  void. 
That  Instrument  would  seem  to  have  passed 
to  appellants'  vendor  the  naked  legal  title 
of  the  state." 

In  Gullett  y.  O'Connor,  64  Tex.  416,  the 
court  says:  "I  also  concur  In  the  opinion  of 
the  court  below  that  while  the  subsequent  lo- 
cation of  the  land  by  the  party  under  whom 
appellee  claims  was  unauthorized,  and  the 
Commissioner  was  forbidden  by  the  Constitu- 
tion from  patenting  It  upon  such  location, 
still  the  patent  when  issued  is  not  absolutely 
null  and  void.  It  is  voidable  or,  as  it  is  often 
phrased,  void,  as  to  those  having  a  prior  and 
superior  equitable  right  to  the  land.  It  may 
be  canceled  and  annulled  by  or  at  the  suit  of 
the  party  having  prior  equitable  title  to  the 
land,  and  a  new  patent  Issued  in  lieu  thereof 
to  him.  Or  the  legal  title  vested  by  such  pat- 
ent may,  by  a  court  of  equity,  be  divested  out 
of  the  patentee,  and  vested  In  the  holder  of 
the  prior  and  better  equitable  right  But  as 
the  patent  is  not  void  In  the  strict  and  abso- 
lute sense  of  the  word,  I  think  with  the  court 
that  it  is  well  settled  that  none  but  such  as 
appear  In  some  way  connected  with,  or  hold 
and  claim  under,  the  prior  equitable  title,  can 
Impeach  the  patent  or  resist  a  recovery  of  the 
land  by  the  patentee  by  reason  of  the  superior 
equity  of  the  prior  locator.  Portls  v.  Hill,  14 
Tex.  69,  65  Am.  Dec.  90 ;  Burleson  v.  Burle- 
son, 28  Tex.  383;  Shields  v.  Hunt  45  Tex. 
424 ;  Johnson  v.  llmmons,  50  Tex.  521 ;  Fitch 
V,  Boyor,  51  Tex.  336." 
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In  the  case  at  bar  the  pateat  was  regu- 
larly iBBiied  to  Piatt  by  the  Commtssloner 
of  the  General  Land  OflSce,  the  officer  In- 
trusted with  the  duty  of  iaaulng  patents. 
Hence  his  act  In  Issuing  the  i>atent  was  not 
without  warrant  of  law,  nor  was  he  wholly 
without  authority  to  Issue  the  same.  It  was, 
at  most,  but  an  erroneous  exercise  of  power 
"the  extending  of  a  title  to  one  not  legally 
entitled,  but  whom  he  supposed  to  be,"  and 
sufficient  as  between  the  state  and  Piatt  to 
pass  to  the  latter  whatever  title  the  state 
had,  and  was  also  sufficient  as  between  Piatt 
and  all  third  parties  except  Hulett,  assuming 
for  the  purpose  of  argument  that  Hulett  had 
the  prior  equity  in  the  land.  The  act  of 
the  Commissioner  of  the  Oeneral  Land  Office 
in  issuing  the  patent  was  not  therefore  void, 
but  merely  voidable.  The  case  is  not,  there- 
fore one  in  which  a  patent  was  Issued  by  an 
officer  without  authority  to  do  so,  or  because 
the  law  did  not  warrant  the  issuance  of  a 
patent  under  any  clrcumstancea 

The  case  is  one  calling  for  the  application 
of  the  rule  announced  by  Justice  Moore,  and 
quoted  on  page  396  of  88  Tex.,  page  766  of 
29  S.  W.,  of  the  Hanrlck  Case,  which  rule 
Is  stated  as  follows:  "It  Is,  however,  urged 
with  much  force  that,  while  there  was  a 
concession  of  U  leagues  of  land  to  the  gran- 
tee, this  concession  had  been  fully  satis- 
fled  by  the  extension  of  the  title  upon  it 
for  other  lands  prior  to  the  date  of  the 
present  grant  And  therefore  the  extension 
of  this  title  purporting  to  be  in  satisfaction 
of  the  same  concession  must  be  regarded  as 
extended  without  authority,  and  as  a  fraud- 
ulent attempt  to  appropriate  double  the  quan- 
tity of  land  to  which  the  grantee  was  legally 
entitled."  The  opinion  then  recites  the  fact 
bearing  upon  this  question,  and  states  the 
conclusion  as  follows:  "Appellee  Insists  that 
by  the  extension  of  title  for  land  on  the 
Brazos  the  authority  of  the  officer  to  make 
a  grant  to  the  Interested  party  was  exhaust- 
ed, and  all  subsequent  acts  by  him  were  null 
and  void.  But  in  our  opinion  the  facts  do 
not  warrant  the  conclusion.  The  alcalde 
by  the  order  was  clothed  with  the  authority 
to  extend  title  to  the  interested  party,  and 
must  determine  how  and  when  he  had  done 
so.  *  •  •  But  while  we  admit  that  the 
want  of  power  of  an  officer  to  make  a  grant 
may  be  shown,  as  has  been  often  held,  to  In- 
validate such  grant,  we  do  not  think  appellee 
brings  this  case  within  this  rule  by  proving, 
If  such  Is  the  proper  conclusion  from  the  evi- 
dence, that  Lessassler  granted  11  sitlos  of 
land  prior  to  the  date  of  the  title  now  in  ques- 
tloiu  The  want  of  authority  of  the  officer 
which  renders  the  title  void  is  to  be  shown 
by  the  law,  or  that  he  attempted  to  exercise 
his  authority  beyond  the  territory  over  which 
be  has  Jurisdiction,  or  something  of  the  like 
character,  and  not  from  proof  of  mere  error 
of  the  officer  in  extending  to  one  not  in  fact 
legally  entitled,  but  whom  he  supposed  to  be. 
The   alcalde   was   an   officer   authorized   to 


grant  titles  of  this  character.  True  his  au- 
thority did  not  Justify  him  in  extending  to 
Aguirre  more  than  11  leagues  of  land.  Nor 
should  the  Board  of  Land  Commissionera 
give  more  than  one  certificate  to  the  same  ap- 
plicant, or  the  second  patent  on  the  same  cer- 
tificate, but  to  do  so  would  be  an  improper 
exercise  of  authority  rather  than  an  act  with- 
out authority.  So  we  think  the  action  of  the 
alcalde^  if  unwarranted,  was  an  erroneous 
exercise  of  authority,  Instead  of  an  act  with- 
out authority." 

It  is  true  that  Justice  Brown  held  that  the 
case  before  the  court  was  not  one  for  the 
application  of  the  rule  announced  by  Justice 
Moore,  for  the  reason  that  the  alcalde  was 
wholly  without  authority  to  extend  the  title, 
having  theretofore  exhausted  the  special  au- 
thority vested  In  him,  and  on  this  point  Jus- 
tice Brown  says:  "He  was  invested  with  no 
discretion.  The  quantity  of  land  to  be  grant- 
ed was  determined,  and  the  person  entitled  to 
it  was  ascertained.  In  fact,  every  right  was 
settled  before  the  business  came  to  his  hands. 
It  Is  not  analogous  to  the  case  of  a  board  of 
land  commissioners  or  the  Commissioner  of 
the  (Jeneral  Land  Office.  They  were  empow- 
ered by  law  to  Issue  certificates  or  patents, 
to  determine  when  they  should  be  issued,  and 
to  whom.  They  acted  for  the  state,  and 
bound  the  state."  The  learned  Justice,  re- 
ferring again  to  the  act  of  the  alcalde  In 
extending  title  to  Hanrlck,  says:  "If  the  title 
under  which  Hanrlck  claims  had  been  issued 
by  any  person  authorized  to  grant  such  titles 
for  the  state  of  Coahuila  and  Texas,  then 
such  title,  although  voidable  at  the  election 
of  the  state,  would  not  have  been  void.  But 
since,  as  we  hold,  Lessassler  had  not  author- 
ity to  make  a  second  grant  under  the  conces- 
sion of  June  14,  1830,  his  act  In  making  the 
second  grant,  if  it  be  a  fact  that  he  had 
previously  made  a  valid  grant  by  virtue  of 
the  same  concession,  was  without  authority 
on  his  part,  and  has  no  more  eCTect  than  if  it 
had  been  made  by  a  person  who  never  had 
the  semblance  of  authority.  In  that  event 
this  would  be  a  void  grant,  and  would  not 
appropriate  the  public  domain  of  the  state. 
Smith  V.  Power,  23  Tex.  34;  McLeary  v. 
Dawson,  87  Tex.  S24,  29  S.  W.  1044;  Llnd- 
sey  V.  Miller,  6  Pet  (U.  S.)  666,  8  L.  Ed.  5S8." 

In  discussing  the  character  of  title  which 
will  support  the  three-year  limitation  Jus- 
tice Stayton  in  League  v.  Rogan,  59  Tex. 
427,  quotes  with  approval  the  rule  announced 
In  Smith  V.  Power,  23  Tex.  29.  The  learned 
Justice  then  goes  on  to  say:  "The  grant  un- 
der consideration  in  that  case  was  one  In 
which  there  was  a  want  of  power  in  the  of- 
ficer who  made  the  grant,  and  his  act  passed 
nothing  whatever  to  the  grantee.  In  the  ease 
before  us  there  was  no  want  of  power  in  the 
officer  who  Issued  the  patent.  His  act  passed 
to  the  patentee  the  naked  legal  title,  which 
was  all  that  the  government  had  to  convey 
at  the  time  the  patent  Issued.  It  did  not 
pass  the  paramount  title,  if  the  certificate 
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npon  which  It  issned  then  belonged  to  League 
and  not  to  O'Comiell,  bnt  it  did  pass  title  as 
against  the  government,  valid  in  itself,  when 
tested  by  Itself,  and  not  tried  by  the  equitable 
title  claimed  to  have  been  vested  in  Thomas 
M.  Leagne.  It  passed  title  as  against  every 
other  person  than  Thomas  M.  League,  or 
some  one  claiming  under  him.  In  Burleson  v. 
Burleson,  as  in  the  case  tefore  us,  the  vice 
was  In  conveyance  of  the  certlflcate  prior  to 
the  patent,  which  is  the  sole  source  of  legal 
title  In  this  case,  and  beyond  which  no  one 
need  go  in  deraigning  title  from  the  sov- 
ereignty of  the  soil  as  the  basis  tor  limitation. 
The  officer  who  issued  the  patent,  having  the 
power  to  Issue  it,  it  is  title;  and  the  fact 
that  there  may  have  been  a  superior  equity 
cannot  make  it  less.  It  passed  the  legal  title 
which  was  all  the  state  had,  and,  as  will 
be  hereafter  seen,  it  is  not  even  necessary 
as  against  all  other  persons  that  the  patent 
should  even  pass  the  legal  title  to  the  pat- 
entee to  constitute  the  patent  title'  within 
the  meaning  of  the  statute  of  limitation. 
In  case  of  a  location  and  patent  upon  land, 
title  to  which  had  already  passed  from  the 
government  by  a  prior  grant,  perfect  in 
every  respect,  no  one  would  donbt  that  a 
possession  under  the  Junior  grant  from  the 
government  for  the  requisite  period  of  three 
years  would  give  a  perfect  defense  against 
the  owner  under  the  old  grant  Marsh  v. 
Wier,  21  Tex.  110;  Qalan  v.  Oollad,  32  Tex. 
776;  Whitehead  v.  Foley,  28  Tex.  12;  Staf- 
ford ▼.  Kind,  30  Tex.  277,  94  Am.  Dec.  304 
Tet  In  that  case  there  would  not  only  be  an 
older  equitable,  but  also  an  older  legal,  title 
outstanding  against  which  the  junior  grant 
would  be  title  within  the  meaning  of  the 
statute.  Then  it  is  not  even  necessary  that 
the  state,  in  fact,  pass  the  legal  title  by  the 
patent,  for  it  cannot  do  so  when  it  has  once 
parted  with  ail  title  legal  or  equitable;  and 
it  Is  sufficient  that  the  patent  purport  to 
pass  the  legal  title,  and  does  pass  all  the  title 
the  state  has  or  can  convey.  Davila  v.  Mum- 
ford,  24  How.  (C.  S.)  214, 16  L.  Ed.  619.  The 
patent  to  O'Connell  was  not  void." 

In  (irigsby  V.  Mays,  supra,  the  court  says: 
"^n  the  case  of  a  grant  of  land  covered  by 
a  prior  valid  grant  the  state  has  no  right 
to  the  land,  and  hence  the  patent  of  itself 
conveys  no  title ;  but  it  would  not  be  claimed 
tliat  an  adverse  possession  for  three  years 
under  the  junior  grant  would  not  confer  a 
complete  right  to  the  land — would  not  confer 
title,  used  In  the  sense  of  superior  right  to 
the  land." 

The  cases  cited  establish  beyond  cavil  or 
donbt  that,  where  an  officer  having  authority 
to  Issue  a  patent,  and  does  so  In  the  manner 
and  form  prescribed  by  law,  a  patent  thus 
issned  conveys  to  the  patentee  whatever 
tight  the  state  has,  and  is  good  against  the 
state  and  all  parties  not  having  a  superior 
right,  and  will  support  the  three-year  stat- 
ute of  limitation ;  while  it  may  not  pass  the 
paramount  title,  or  even  the  legal  title,  and 


the  law  does  not  require  that  it  should  In 
order  to  be  the  basis  of  the  three-year  limi- 
tation. Now,  if  a  junior  patent  will  support 
the  three-year  limitation, '  than  for  greater 
reason  must  the  prior  patent  Itself  support 
the  three-year  limitation. 

The  case  of  Besson  v.  Richards,  24  Tex. 
Oiv.  App.  64,  58  S.  W.  611,  cited  by  appellant. 
Is  not  In  conflict  with  the  views  herein  ex- 
pressed. In  that  case  some  of  the  appellants 
had  filed  applications  for  the  purchase  of 
school  lands,  and  their  applications  had  been 
accepted.  The  surveys  conflicted  with  a  sur- 
vey which  had  been  patented.  In  a  suit  by 
the  owner  of  the  patented  survey  the  appel- 
lants, claiming  under  their  applications,  plead- 
ed the  three-year  statute  of  limitation.  Jus- 
tice Pleasants,  speali:ing  for  the  court,  says: 
"We  are  of  opinion  that  these  appellants 
had  no  such  title,  or  color  of  title,  to  the 
land  claimed  by  them,  as  would  entitle  them 
to  prescribe  under  the  statute  of  limitations 
of  three  years.  The  inchoate  right  of  a  per- 
son whose  application  for  the  purchase  of 
school  lands  has  beeta  accepted  is  not  suffi- 
cient title,  or  color  of  title,  to  support  the 
statute  of  limitation  of  three  years.  •  •  • 
We  think  this  right  or  title  of  a  school  land 
purchase  prior  to  the  completion  of  his  three- 
year  term  of  occupancy  is  no  higher  than 
the  right  of  a  pre-emptor,  and  it  is  well  set- 
tled that  a  pre-emption  claim  is  not  such 
title,  or  color  of  title,  as  will  support  the 
statute" — citing  Buford  v.  Bostick,  58  Tex.  70. 

Plaintiffs  in  error  further  contend  that  the 
procurement  by  Piatt  of  the  patent  under 
which  defendapts  in  error  claim,  in  view  of 
his  knowledge  of  Mrs.  Huletfs  equitable 
claim  to  the  land,  was  fraud  upon  her  rights, 
and  that  the  patent  having  been  obtained  by 
snch  frand  was  void,  and  as  such  will  not 
support  the  three  or  five  year  statute  of 
limitation.  There  was  no  evidence  that  Bish- 
op Piatt  practiced  fraud  upon  the  state  In 
the  procurement  of  the  patent  The  fraud 
which  will  vitiate  a  patent  Issued  by  the 
proper  authority  must  be  one  that  is  prac- 
ticed npon  the  state,  or  Its  duly  constituted 
agents,  and  not  upon  a  claimant  of  tb;<  land. 
In  Johnston  v.  Smith,  21  Tex.  726,  cited  with 
full  approval  In  Maxey  v.  O'Connor,  23  Tex. 
238,  the  court  says:  "The  fraud  which  will 
authorize  the  annulling  of  a  grant  in  any 
case  is  not  a  presumption  or  conclusion  of 
law.  In  the  language  of  Chief  Justice  Mar- 
shall, 'it  Is  not  legal  and  technical,  but  ac- 
tual and  positive  fraud,  in  fact  committed 
by  the  person  who  obtained  it'  Stringer  v. 
Young,  3  Pet  (U.  S.)  341,  7  U  Ed.  683.  Fraud 
is  not  to  be  presumed,  but  must  be  proven.  If 
it  existed  in  this  case.  It  must  have  consist- 
ed In  the  practicing  of  an  Imposition  upon 
the  commissioner  by  which  he  was  induced  to 
issue  the  grant,  when  otherwise  be  would 
not  have  done  so ;  but  there  Is  no  evidence 
of  this."  Russell  v.  Randolph,  11  Tex.  466; 
Whitehead  v.  Foley,  28  Tex.  1." 

It  follows  from  what  has  been  said  that 
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^e   trial   Judge  dirl   not  err  in  Instructing 
a  verdict  for  the  defendants,  and  tlie  Judg- 
ment of  the  district  court  must  be  aSSrmed. 
Affirmed.  * 


SBLI6MANN  ▼.  L.  OREIF  &  BRO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  2S, 

1906.     Rehearing  Denied  AprU  8,  1908.) 

L  Appeai.  —  RxyiEW— HABifLxsa  EsBoa— Ad- 

VI8SI0N    OF  EVIDBROB. 

Where  the  orisina]  bill  of  lading  covering 
the  shipment  in  controversy  was  sent  to  the  con- 
siernee,  and  there  was  proof,  withont  objection 
of  the  issuance,  of  the  original  bill  hj  the  same 
railroad  company  for  the  same  Roods  and  of  the 
same  date  and  place  and  over  the  same  rootini; 
as  was  indicated  by  the  copy  introduced  in  evi- 
dence, the  introduction  of  the  copy  instead  of 
tlie  original  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  t|  4161-4170.1 

2.   BVIDBNCB— ADUISSIONS— PUIADINOS. 

Where  a  pleading  by  defendant  in  another 
suit  contained  relevant  and  material  admissions 
concerning  the  facts  in  issue  and  the  action  on 
trial,  and  there  was  nothing  contained  therein 
outside  of  such  admissions  of  a  prejudicial  na- 
ture, its  admission  was  not  objectionable  as  ir- 
relevant, or  because  plaintiff  did  not  limit  the 
offer  thereof  to  Uie  parts  containing  the  admis- 
sions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  (I  713-725.1 
8.  Tbial  — iMSTBtJcnoNS  — Wbioht  or  Bti- 

DBNOB. 

A  request  to  charge  requiring  the  jury  to 
find  the  facts  from  a  preponderance  of  the  evi- 
dence "to  their  satisfaction"  was  properly  re- 
fused. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
T^  46.  Trial,  SI  549-5S1.] 

4.  Saicb— Burden  of  Pboof. 

An  instruction  that,  if  the  Jury  found  that 
plaintiffs  at  the  time  of  the  sale,  acting  through 
their  agent  H.,  agreed  with  defendant,  through 
liis  agent  S.,  to  deliver  the  goods  at  defendant's 
store,  and  the  goods  were  not  so  delivered,  the 
Jury  should  find  for  defendant,  was  not  objec- 
tionable as  placing  the  burden  of  proof  on  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  537.] 

6.  Sauk— AppLiCABiLmr  to  Evidence. 

Where,  in  an  action  for  the  price  of  goods, 
defendant's  agent  testified  that  the  contract  re- 
quired plaintiff  to  deliver  the  goods  to  defendant, 
and  that  witness  understood  and  thonght  that 
plaintiff's  agent  understood  that  the  goods  were 
to  l>e  delivered  to  defendant  at  his  place  of  busi- 
ness, an  instruction  that,  If  such  was  the  agree- 
ment, and  the  goods  were  not  so  delivered,  the 
Jury  should  find  for  defendant,  was  not  objec- 
tionable as  on  an  issne  not  raised  by  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-612.1 

Appeal  from  Guadalupe  County  Court;  H. 
M.  Wurzbacb,  Judge. 

Action  by  L.  Crelf  ft  Bro.  against  H.  Selig- 
raann.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Dibrell  &  Mosbeim,  for  appellant  Oreen- 
wood  &  Donegan,  for  appellees. 

JAMES,  G.  J.  The  action  was  by  appel- 
lees to  recover  of  H.  Sellgmann  $111  alleged 


to  t>e  due  for  a  case  of  clothing  shipped  from 
Baltimore,  Hd.,  on  or  about  September  26. 
1900.  The  ease  was  tried  in  the  county  court 
on  appeal,  and  Judgment  entered  upon  a  Ter- 
dict  for  plaintiffs. 

Defendant,  in  addition  to  a  general  denial, 
pleaded  that  the  goods  were  agreed  to  b«  de- 
livered to  defendant  at  Seguin,  Tex.,  and 
they  were  never  delivered  to  him  there,  or 
at  any  iwint,  and  he  had  never  received  the 
same. 

The  first  assignment  of  error  la  founded 
on  the  following  bill  of  exception:  "Be  it 
remembered  that  •  •  •  plaintiffs  offered 
in  evidence  a  copy  of  a  bill  of  lading  pur- 
porting to  have  been  executed  by  the  Phila- 
delpliia,  Wilmington  &  Baltimore  Railway 
Company  on  September  25,  1900,  showing 
that  said  railway  company  bad  received  from 
L.  Greif  &  Bro.  one  case  of  clothing  con- 
signed to  H.  Sellgmann,  Seguin,  Tex.,  said 
bill  of  lading  giving  no  weight  or  rate  of 
freight,  and  showed  that  it  was  intended  as 
a  copy  made  May  19,  1902,  to  which  bill  of 
lading  defendant  objected,  for  the  reason  that 
no  proof  whatever  had  been  offered  as  to  the 
execution  of  said  bill  of  lading,  and  it  was 
a  material  issue  whether  the  case  of  clothing 
had  been  shipped,  and  how  and  when  shipped, 
but  the  court  permitted  the  plaintiffs'  at- 
torney to  read  said  bill  of  lading  in  evidence," 
etc  The  said  Instrument  is  not  copied  In 
the  record.  It  is  described  in  connection  with 
the  deposition  of  Greif  thus:  "Said  goods 
were  shipped  to  Seguin,  Tex.,  as  shown  by 
duplicate  bill  of  lading  attached  to  answers 
(witness  flies  copy  of  bill  of  lading  showing 
receipt  of  one  box  of  clothing  from  plaintiffs 
by  the  Southern  Pacific  Company,  Sunset 
Route,  t)elng  receipt  or  bill  of  lading  of  the 
Philadelphia,  WUmlngton  &  Baltimore  Rail- 
road signed  by  B.  B.  Barber,  agent,  for  ship- 
ment by  that  route,  to  H.  Sellgmann  at  Se- 
guin, Tex.,  and  of  date  September  25,  1900)." 
The  sole  proposition  made  by  appellant's 
brief  as  to  this  writing  is  that  there  was  no 
proof  of  its  execution.  Although  the  instru- 
ment is  not  exhibited  In  full  in  the  statement 
of  facts  so  that  we  can  determine  its  exact 
nature,  it  appears  from  other  parts  of  the 
testimony  that  It  was  not  the  original,  or  a 
duplicate  original,  but  that  the  original  bill 
of  lading  was  sent  to  Sellgmann,  and  thus  it 
would  appear  to  have  been  a  mere  copy  of 
the  orl^nal.  Taking  this  view  of  it,  the 
question  is,  what  harm  could  its  introduction 
have  done,  when  defendant,  without  objec- 
tion, allowed  plaintiffs  to  make  proof  of  the 
Issuance  of  the  original  bill  of  lading  in  sub- 
stantially the  same  terms?  The  witness  Sou- 
nehill  testified  that  he  "shipped  the  goods  by 
delivering  them  to  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Company  for  ship- 
ment over  the  Southern  Pacific  Sunset  Route. 
A  bill  of  lading  was  given.  •  •  •  I  per- 
sonally delivered  them  to  the  company,  and 
took  the  receipt  and  bill  of  lading.    •    •    • 
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Th^  were  shipped  to  H.  Sellgmann.  •  •  • 
A  oopy  of  said  bill  of  lading  has  already  be«i 
attached  marked  'E^xhlblt  B.' "  Tbe  copy  in 
question  was  Exhibit  B  to  the  deposition  of 
D.  h,  Greif.  Another  witness  testlfled  that 
oopy  of  the  bill  of  lading  has  been  attached 
to  d^MSltion  of  D.  L.  Grelt  marked  "Ez- 
hilitt  B."  Thus  there  was  proof  of  ttie  Issu- 
ance of  the  original  bill  of  lading  by  the  same 
railroad  company  for  the  same  goods,  and  of 
same  date  and  place,  and  over  the  same 
routtog,  aa  indicated  by  the  copy,  and  tlie 
witness  SonnehiU  identifies  the  Exhibit  B  as 
a  copy  of  such  original.  All  this  evidence 
went  in  without  objection.  The  effect  was 
substantially  the  same  as  if  the  original  bill 
of  lading  was  in  evidence  without  objection. 
In  which  case  the  Introduction  of  a  mere  copy 
thereof  would  seem  to  us  to  have  been  clearly 
harmless. 

Tbe  second  assignment  is  overruled.  It 
charges  tliat  the  court  erred  in  permitting 
platntUFs  to  read  in  evidence  a  petition  that 
had  been  filed  by  H.  Sellgmann  In  a  suit 
against  the  Segnln  Street  Railway  Company 
for  its  failure  to  deliver  tlie  case  of  goods  to 
him.  It  contained  allegations  that  the  case 
had  been  by  L.  Grelf  &  Bro.  consigned  to  H. 
Seligmann,  and  had  been  receipted  for  by 
the  said  Street  Railway  Company  at  tbe  de- 
pot of  the  Galveston,  Houston  &  San  Antonio 
Hallway  Company  at  Seguin  on  or  about  Oc- 
tober 11,  1900.  Said  pleading  was  objected 
to  as  irrelevant  and  Immaterial,  and  because 
plaintiffs  did  not  single  out  what  portion  of 
the  pleading  they  offered  in  evidence.  Tested 
by  the  above  objections,  to  which  the  ques- 
tion must  be  confined,  there  was  no  error. 
The  pleading  was  relevant  and  material  be- 
<aio8e  It  contained  admissions  of  defendant 
concerning  the  facts  in  issue  in  this  action. 
There  is  a  proposition  In  appellant's  brief 
under  this  assignment  which  is  not  within 
tbe  scope  of  the  objections  made  In  the  trial 
court,  and  we  do  not  discuss  it.  There  is, 
however,  another  proposition  which  Is  with- 
in tbe  objectfons,  and  it  is  that,  where  a 
pleading  in  a  different  suit  Is  offered  to  es- 
tablish an  admission,  "such  portion  of  the 
pleading  as  contains  the  admission  must  be 
singled  out,  and  it  is  error  to  admit  tbe  en- 
tire pleading  which  contains  other  matter 
than  tbe  admission  sought  to  be  established." 
The  pleading  was  a  brief  one,  and  outside 
of  the  allegations  that  were  relevant  admis- 
sions tbere  was  nothing  of  a  prejudicial  na- 
ture. Besides  plaintiffs  offered  the  pleading 
bt  its  entirety,  and  defendant,  if  be  objected 
to  any  i>artlcnlar  portions  of  It,  should  have 
directed  liis  objections  to  them. 

Tbe  third  assignment  complains  of  tbe 
conrt's  refusal  of  this  instruction:  "In  this 
case  yon  are  charged  ttiat,  if  you  believe  from 
the  evidence  that  tbe  plaintiffs,  through  their 
tales  agent,  agreed  with  the  purchasing  agent 
of  H.  SeU^^nann  to  deliver  the  goods  pur- 
chased of  plaintiffs  to  defendant  at  Seguin, 


you  will  find  for  defendant,  unless  you  be- 
lieve the  goods  were  delivered  to  defendant 
according  to  contract"  We  find  the  court's 
charge  as  favorable,  or  more  so,  to  defend- 
ant than  this  request 

The  requested  charge  referred  to  by  the 
fourth  assignment  was  properly  refused.  We 
need  only  mention  one  reason,  viz.,  that  it 
required  the  Juiy  to  find  a  fact  from  a  pre- 
ponderance of  tbe  evidence  to  their  satisfac- 
tion. 

The  fifth  complains  of  tbe  following  por- 
tion of  the  charge:  "If  you  find  from  the 
evidence  that  plaintiffs,  at  the  time  of  the 
contract  of  sale  and  purchase  of  the  goods, 
acting  by  and  through  their  agent  Ike  Haas, 
agreed  with  defendant  through  bis  agent, 
Julius  Sellgmann,  to  deliver  said  goods  at 
tbe  storehouse  of'  defendant  in  tbe  town  of 
Seguin,  Tex.,  and  you  further  find  tliat  the 
goods  were  not  so  delivered  at  such  a  place, 
you. will  find  for  defendant"  This  charge 
did  not  place  any  burden  of  proof  on  defend- 
ant, and  that  point  cannot  be  sustained. 

The  other  objection  Is  tliat  defendant  bad 
pleaded  only  that  the  contract  was  that  tbe 
goods  should  be  delivered  to  him  In  the  town 
of  Seguin,  and  they  were  not  delivered  ac- 
cording to  the  contract,  and  hence  the  above 
charge  did  not  submit  the  issue  as  pleaded 
and  proved  by  defendant,  but  imposed  upon 
defendant  a  greater  burden  than  was  Justi- 
flM  by  the  plea  and  tbe  evidence,  and  made 
It  more  onerous  upon  him  to  show  that  tbe 
goods  had  not  been  delivered.  Appellant  is 
mistaken  in  saying  that  tbe  charge  was  on 
an  issue  not  raised  by  the  evidence.  Julius 
Sellgmann  testified  that  the  contract  he  made 
with  Ike  Haas  was  that  the  goods  were  to 
be  delivered  to  H.  Sellgmann  at  .Seguin :  "I 
understood,  and  I  think  Mr.  Haas  understood, 
that  they  were  to  be  delivered  to  Mr.  Sellg- 
mann at  bis  place  of  business  in  the  town  of 
Seguin."  This  brought  the  Issue  fairly  with- 
in the  pleading  and  the  evidence.  Besides 
we  fail  to  'see  how  the  charge  could  in  any 
event  have  been  prejudicial  to  appellant 

Tbe  sixth  assignment,  which  complains  of 
tbe  overruling  of  the  motion  for  new  trial,  is 
overruled.  The  testimony  upon  which  the 
issues  were  submitted  and  determined  was 
sufficient 

Afllnued. 


ELLIOTT  et  al.  v.  ELLIOTT.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  21, 

1908.    Rehearing  Denied  April  2,  1908.) 

1.  Deeds  —  Cancellation  tor  Invalidity  — 
Actions  —  Evidence — Sufficiency — ^Fsaud 
AND  Mistake— Questions  eor  Jury. 

In  an  action  for  the  cancellation  of  a  deed, 
evidence  held  insufficient  to  raise  tlie  issue  of 
fraud  and  mistake  in  the  execution  thereof. 

2.  Sake  —  Operation— Failure  to  Pebforu 
Covenants— Effect— Reversion  of  Title. 

Where  part  of  the  consideration  for  a  deed 
was  a  promise  to  care  for  the  frrantor  in  a  cer- 
tain manner,  and  the  deed  was  absolute  on  its 

'For  opinion  on  motion  tor  rehearing,  eoe  109  S.W,  1142. 
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face,  the  title  would  not  revert  to  the  xrantor 
upon  failure  of  the  grantees  to  perforin  the  cove- 
nants. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
TOl.  16.  Deeds,  }  38.] 

8.  Covenants— Actions   tob    Bbeaoh— Foem 
OF  Reiiedt. 

The  remedy  for  breach  of  a  covenant  to  sup- 
port in  consideration  of  a  conveyance  of  land  Is 
not  an  action  for  cancellation  of  the  deed,  but 
for  damages  or  specific  performance. 

Appeal  from  District  Court,  Matagorda 
County;   Wells  Thompson,  Judge. 

Action  by  Gertrude  E.  A.  Elliott  against 
John  W,  Elliott  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  lie- 
rersed  and  rendered. 

See  106  S.  W.  1011. 

Linn,  Holland  &  Austin,  for  appellants. 
Gaines  &  Corbett,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought 
by  appellee  against  appellants,  John  W.  El- 
liott and  wife,  Mallssa  Elliott,  to  cancel  a 
deed  made  by  her  to  them,  whereby  she  con- 
veyed to  them  415  acres  of  land  on  the  Thom- 
as Cayce  league,  in  Matagorda  county,  and 
to  recover  possession  of  said  premises. 

Plaintiffs  petition,  omitting  the  formal 
parts  and  the  description  of  the  land  sought 
to.l>e  recovered,  is  as  follows:  "That  hereto- 
fore, to  wit,  on  the  &tb  day  of  October,  A.  D. 
1905,  the  plaintiff  was  residing  on  the  here- 
inafter described  tract  of  land  as  her  bomV 
stead,  in  Matagorda  county,  Tex.;  that  at 
said  time  her  son,  John  W.  Elliott,  and  his 
wife,  Mallssa  Elliott,  were  residing  in  said 
state  and  county,  and  on  the  property  here- 
inafter described,  or  the  property  previously 
conveyed  to  them  by  this  plaintiff ;  that  this 
plaintiff  is  a  widow,  more  than  70  years  of 
age,  and  it  is  necessary  for  her  to  always 
have  with  her  some  one  to  look  after  and 
care  for  her,  and  to  nurse  her  through  any 
sldcnesB  that  might  befall  her;  that  all  of 
her  children  are  of  age,  and  were  married 
and  living  to  themselves  on  said  date;  tliat 
on  said  date  this  plaintiff  was  possessed  in 
her  own  right  of  a  tract  of  land  consisting  of 
416  acres,  more  or  less,  said  land  being  her 
separate  property ;  that,  being  desirous  of  se- 
curing herself  a  support  during  the  remain- 
der of  her  life  and  of  procuring  a  home  with 
the  comforbi  and  conveniences  of  Ufe,  and 
of  assuring  to  herself  all  of  the  necessities 
of  Ufe  in  the  way  of  food,  clothing,  and  the 
comforts  of  life  that  were  needed  by  her  at 
lier  age,  and  to  procure  the  nursing  that  she 
might  require  in  sickness,  and  procuring  all 
necessary  medicine,  doctor's  bills  that  might 
be  incurred  by  her,  and  to  relieve  her  of  the 
care  and  worry  incident  to  the  managing  of 
her  estate,  she  made  and  entered  into  an 
agreement  with  her  said  eon,  John  W.  Elliott, 
and  his  wife,  Malissa  Elliott,  the  defendants 
herein,  by  tlie  terms  of  which  she  was  to  and 
Aid  convey  to  them  the  land  hereinafter  de- 
scribed In  consideration  of  their  furnishing 
to  her  the  necessities  hereinbefore  stipulat- 


ed, and  that,  in  confomklty  with  such  agree- 
ment, she  did  on  the  said  9th  day  of  October, 
1905,  make  and  execute  to  the  said  John  W. 
Elliott  and  Maliesa  Elliott  the  deed  convey- 
ance hereinafter  set  out;  that,  when  said 
deed  was  made  and  executed.  It  was  nnder- 
stood  and  agreed  that  the  same  was  to  con- 
tain a  clause  by  which  the  said  property  was 
to  revert  to  her  in  the  event  of  a  breach  of 
any  of  the  covenants  and  agreements  con- 
tracted to  be  kept  and  performed  by  the  gran- 
tees  therein,  and,  further,  that  said  John  W. 
Elliott  and  his  wife,  Mallssa  Elliott,  were 
not  to  have  the  right  or  authority  to  mort- 
gage, hypothecate,  sell,  or  convey  any  part 
of  the  property  without  the  consent  of  this 
plaintiff;  that  this  plaintiff  Is  old  and  in- 
firm, and  is  not  able  to  read  or  write,  and 
must  necessarily  rely  upon  the  statements 
of  others  as  to  the  contents  of  written  instru- 
ments; that  the  said  deed  or  conveyance  did 
not  contain  the  clause  relating  to  the  mort- 
gaging or  conveying  of  said  land,  and  did  not 
contain  the  clause  requiring  the  strict  per- 
formance of  the  covenants  of  the  grantee 
therein  as  a  condition  precedent  to  the  pass- 
ing of  title,  and  that  said  clauses  were  left 
out  of  said  deed  by  fraud  on  the  part  of  ttie 
defendants,  John  W.  Elliott  and  Malissa  El- 
liott, in  not  properly  describing  the  condi- 
tions to  whomsoever  may  have  drawn  said 
deed,  or  that  said  clauses  were  left  ont  of 
said  deed  by  mistake  of  the  conveyancer  who 
prepared  the  instrument,  but  by  which  this 
plaintiff  cannot  say,  as  she  is  nnable  to  read 
or  write,  and  relied  solely  upon  the  state- 
ments of  her  son,  in  whom  she  had  full  faith 
and  confidence ;  that  the  leaving  out  of  said 
clauses  were  and  did  operate  as  a  fraud  npoa 
this  plaintiff.  This  plaintiff  would  further 
represent  that,  by  the  terms  of  said  deed  of 
conveyance  executed  by  her,  the  said  defend- 
ants were  to  support  and  maintain  this  plain- 
tiff during  the  balance  of  her  life,  and  by  the 
terms  of  said  deed  they  did  promise  to  do 
BO  in  a  manner  commensurate  with  their 
means  and  according  to  the  wants  and  neces- 
sities of  this  plaintiff  during  her  old  age; 
that  said  plaintiff  was  to  reside  with  them, 
and  they  were  to  furnish  to  her  all  the  ne- 
cessities of  life  in  the  way  of  food,  clothing, 
and  all  the  comforts  of  Ufe  at  their  com- 
mand and  needed  by  her  at  her  age,  and  to 
care  for  and  nurse  her  when  sick,  and  to  fur- 
nish her  with  all  necessary  medicines,  and  to 
pay  all  doctor's  bills  incurred  by  her,  and  all 
bills  incurred  for  necessary  clothing,  food, 
medicines,  medical  attention,  etc.;  that  the 
property  described  in  said  deed  is  as  follows : 
•  •  •  This  plaintiff  would  further  r^re- 
sent  to  the  court  that  the  said  John  W.  El- 
liott and  Malissa  Elliott  have  wholly  failed 
and  refused  to  keep  and  perform  the  cove- 
nants and  conditions  of  said  deed,  and  that, 
instead  of  carrying  out  the  agreement  ac- 
cording to  the  purpose  and  intention  of  the 
parties  thereto,  they,  within  a  few  weeks 
after  the  procuring  of  said  deed,  began  to 
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mistreat  and  abuse  this  plaintiff,  and  cause 
ker  life  to  become  a  burden  to  her;  that  said 
defendants  have  several  small  children,  rang- 
ing in  years  from  10  downward,  and  that 
they  have  taught  these  children  to  rebuke 
bet  and  to  tell  her  that  the  property  was  the 
property  of  their  father  and  mother  and 
themselves,  and  that  she  had  no  right  in  said 
property,  and  that  she  was  a  burden  to  them, 
and  to  taunt  her  with  her  age  and  helpless- 
ness; that  said  defendant  John  W.  Blliott, 
without  the  knowledge  and  consent  of  this 
plaintiff,  has  mortgag^ed  the  property  de- 
scribed in  said  deed  and  conveyed  it  thereby 
to  W.  E.  Sayers  for  the  sum  of  |S0O,  and  has 
squandered  and  wasted  the  money  secured 
by  Bucb  mortgage,  and  is  seeking  to  further 
mortgage  said  property  and  to  further  in- 
cumber it;  that  if  the  title  to  said  land  re- 
mains In  the  defendants  that  they  'will  sell 
It  or  will  mortgage  it  to  such  an  extent  that 
tbey  can  never  redeem  it,  and  it  will  become 
a  total  loss;  that  this  plaintiff  will  be  de- 
prived of  the  means  of  support  for  herself 
during  her  old  age ;  that  all  of  the  conditions 
and  covenants  In  said  deed  set  out  in  said  con- 
tract and  agreement  made  at  the  time  of  the 
execution  of  said  deed  liave  been  breached 
by  the  defendants  herein,  to  this  plaintiff's 
great  damage  Wherefore,  premises  consid- 
ered, plaintiff  prays  that  the  defendants,  and 
each  of  them,  be  cited  In  terms  of  law  to  ap- 
pear and  answer  this  petition;  that  the  de- 
fendants, and  each  of  them,  l>e  restrained 
frtxn  further  mortgaging  or  incumbering  said 
property,  and  be  restrained  from  wasting  the 
fmlta,  hire,  and  revenues  arising  therefrom, 
and  that  upon  final  hearing  that  said  deed 
be  declared  to  be  null  and  void,  and  that  this 
jdalntlff  be  restored  -to  the  title  and  posses- 
sion of  her  said  property  as  fully  a3  though 
said  deed  had  never  been  executed,  and  for 
all  costs  of  court,  and  all  other  and  further 
r^ef,  l>oth  general  and  special,  either  at 
law  or  In  equity,  to  which  she  may  be  en- 
titled, and  in  duty  bound  will  ever  pray." 

The  defendants  answered  by  general  excep- 
tion and  general  denial  and  several  special 
exceptions  and  pleas,  the  nature  of  which,  in 
the  view  we  take  as  to  the  sufficiency  of  the 
evidoice  to  raise  the  issues  presented  by  the 
petition,  it  is  unnecessary  to  state.  The  cause 
was  tried  by  a  jury  in  the  court  below,  and 
verdict  and  Judgment  was  rendered  in  favor 
of  plaintiff. 

The  deed  sought  to  be  canceled  Is  by  its 
terma  an  absolute,  unconditional  conveyance 
«t  tbe  land  without  any  reservations  what- 
ever and  contains  covenants  of  general  war- 
ranty. The  consideration  recited  in  the  deed 
is  as  follows:  "$5.00  cash,  the  receipt  of 
wliicb  Is  acknowledged,  dnd  the  further  con- 
■Idemtlon  of  the  natural  love  and  affection 
borne  by  the  grantor  to  tbe  grantees  and  as 
a  part  recompense  for  my  care,  support  and 
■Mintenance  during  the  balance  of  my  life 
by  them,  my  said  son  and  daughter,  which 
tlwy  have  promised  to  do  in  a  manner  com- 


mensurate with  their  means  and  according 
to  my  wants  and  necessitieB  during  my  old 
age,  1.  e^  I  am  to  reside  with  them  and  they 
are  to  furnish  me  all  the  necessaries  of  life 
in  the  way  of  food,  clothing  and  all  the  com- 
forts of  life  at  their  command  and  needed 
by  me,  with  all  necessary  medicines,  and  to 
pay  all  doctors'  and  other  bills  incurred  by 
me  for  any  necessary  clothing,  food,  medicines 
and  attention,"  eta 

We  shall  not  consider  any  of  tbe  numerous 
assignments  presented  in  appellants'  brief, 
except  assignment  No.  14,  which  complains  of 
the  refusal  of  the  trial  court  to  Instruct  the 
Jury  to  find  for  the  defendants  on  the  ground 
that  there  is  no  evidence  to  sustain  plaintiff's 
allegations  of  fraud  or  mistake  in  the  execu- 
tion of  the  deed.  The  deed  was  prepared  by 
W.  H.  Austin,  who  testified  that  he  prepared 
it  at  the  request  of  appellant  Jack  Elliott 
He  further  testified  that  appellee  came  to 
his  office  after  he  bad  prepared  the  deed,  and 
he  read  it  over  to  her,  and  took  her  acknowl- 
edgment thereto;  that  she  fully  understood 
the  contents  of  the  deed  and  expressed  her- 
self satisfied  therewith ;  that  she  did  not  in- 
timate to  him  a  desire  that  the  deed  contain 
a  clause  withholding  from  her  son  the  right 
to  mortgage  the  property  or  a  clause  provid- 
ing that  the  title  to  the  property  would  re- 
vert to  her  upon  the  breach  by  appellants  of 
any  of  the  agreements  or  covenants  which 
formed  the  consideration  for  the  conveyance. 
Appellee  testified  at  length,  and  she  does  not 
claim  In  her  testimony  that  she  requested 
that  the  clauses  mentioned  should  be  inserted 
in  the  deed,  or  that  there  was  any  agreement 
between  herself  and  appellants  that  the  con- 
veyance should  contain  any  reservations  or 
conditions  of  any  kind.  She  says,  however, 
that  she  did  not  know  when  she  signed  the 
deed  that  she  thereby  gave  the  property  to 
Jack  Elliott  to  do  as  he  pleased  with,  and 
to  sell  or  to  mortgage  it,  and  that  she  thought 
she  was  turning  it  over  to  him  to  rent  for 
her  benefit.  The  evidence  shows  that  she 
cannot  read;  but  there  is  neither  allegation 
nor  evidence  that  she  Is  or  was  mentally  In- 
competent to  contract  Austin  testified  that 
after  she  bad  executed  the  deed,  and  it  had 
been  delivered,  she  told  him  that  she  wanted 
to  reserve  the  right  to  tbe  rents  from  the 
place  as  long  as  she  lived,  and  that  he  then 
wrote  an  instrument  giving  her  the  rents  for 
life,  which  appellant  Jack  Elliott  signed  and 
delivered  to  her.  This  Is  the  substance  of 
the  testimony  npon  the  issues  of  fraud  and 
mistake  In  the  execution  of  the  deed,  and  we 
do  not  think  It  sufficient  to  raise  either  issue. 
The  deed  being  absolute  upon  its  face,  the 
title  would  not  revert  to  appellee  upon  fail- 
ure of  appellants  to  perform  the  covenants 
which  were  the  consideration  for  the  convey- 
ance, and  her  only  remedy  is  a  suit  for  dam- 
ages or  specific  performance  of  the  contract. 
Mayer  v.  Swift,  73  Tex.  367,  11  S.  W.  878; 
Railway  Co.  v.  Titterington,  84  Tex.  218,  19 
S.  W.  472,  31  Am.  St  Rep.  39;    Moore  v. 
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Cross,  87  Tex.  561,  29  S.  W.  1051 ;  Freeman 
V.  Jones  (Tex.  CIt.  App.)  94  S.  W.  1072.  We 
may  add  that  the  evidence  Is  IneufBcient  to 
sustain  a  finding  that  appellants  have  failed 
or  refused  to  comply  with  the  contract  as 
expressed  In  said  deed,  or  that  they  erer 
mistreated  appellee. 

We  think  under  the  undisputed  evidence 
In  the  case  appellants  were  entitled  to  a 
verdict,  and  the  court  should  have  so  instruct- 
ed the  Jury.  It  follows  that  the  Judgment 
of  the  court  below  should  be  reversed,  and 
Judgment  here  rendered  for  appellants;  and 
It  has  been  so  ordered. 

Reversed  and  rendered. 


DRENNON  T.  PATTON-WORSHAM  DRUG 
CO. 

(Court    of    Civil    Appeals    of    Texas.      March 
11.  1908.     On  Rehearing,  April  8,  1908.) 

1.  Master  and  Servant— Ikjttbies  to  Third 
Pebson— Independent  Contractor. 

An  employment  will  be  considered  independ- 
ent when  t^ae  contractor  renders  service  in  the 
course  of  bis  occupation  representing  the  will  of 
bis  employer  only  as  to  the  resnlt  of  the  work, 
and  not  as  to  the  means  by  wtiich  it  is  accom- 
plished, but  when  the  work  is  done  by  the  means 
contemplated  by  the  contract  of  employment, 
and  the  contractor  performs  the  same  strictly 
as  directed  by  the  employer,  the  latter  cannot 
escape  liability  for  the  employe's  neKlixence  by 
a  plea  that  the  employ^  was  an  independent 
contractor. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  1242.] 

On  Rehearing. 

2.  Same— KviDENCE. 

Defendant  employed  L.  on  commission  to 
sell  certain  medicines  which  defendant  manufac- 
tured. Defendant  furnished  advertising  matter. 
Including  certain  sheets  to  be  used  as  horse 
coverings  which  were  red  and  white,  and  so 
large  that  they  almost  reached  the  ground.  L. 
was  using  his  team  covered  with  such  sheets  In 
a  city  street  when  a  horse  driven  by  plaintiff's 
wife  took  fright  at  the  team  and  ran,  resulting 
in  injury  to  plaintiff's  wife.  Held,  that  L.  in 
using  the  trappings  as  be  did  was  acting  accord- 
ing to  defendant's  directions,  and  so  far  as  that 
mode  of  advertising  was  concerned  was  defend- 
ant's servant  and  not  an  independent  contractor. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  1242.] 

Appeal  from  District  Court,  Bexar  County; 
Arthur  W.  Seellgson,  Judge. 

Action  by  A.  C.  Drennon  against  the  Pat- 
ton-Worsham  Drug  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

C.  L.  McGiU  and  C.  L.  Bass,  for  appellant 
P.  M.  Etherldge,  Geo.  B.  Taliaferro*  and  H. 
B.  Jackson,  for  appellee. 


FLY,  J.  This  Is  a  suit  Instituted  by  ap- 
pellant, for  damages  alleged  to  have  accrued 
from  personal  Injuries  inflicted  on  his  wife, 
Alice  Drennon,  through  the  negligence  of  J. 
R.  Lowry,  the  agent  and  servant  of  appelleeu 


Appellee  pleaded  its  privilege  to  be  sued  In 
Dallas  county  and  filed  general  and  special 
answers.  After  appellant  had  introduced  bis 
testimony,  the  court  Instructed  a  verdict  for 
appellee  because  there  was  "no  evidence  that 
any  cause  of  action,  or  any  part  thereof,  ever 
arose  in  favor  of  plaintiff  against  defendant 
in  Bexar  county,  because  the  proof  failed  to 
establish  the  relation  of  master  and  servant, 
or  principal  and  agent  between  the  defendant 
and  J.  R.  Lowry,"  and  upon  that  verdict  the 
cause  was  dismissed.  The  only  question  pre- 
sented in  this  case  is  as  to  the  relationship 
existing  between  J.  B.  liOwry  and  appellee. 
There  was  no  question  of  jurisdiction  In  the 
case,  because  the  Injuries  were  inflicted  in 
Bexar  county,  and  the  district  courts  of  that 
county  clearly  bad  jurisdiction  over  the  mat- 
ter. If  there  was  a  case  that  could  be  sus- 
tained in  any  court,  it  could  be  sustained  in 
that  county.  Of  course,  the  effect  of  the  ver- 
dict, under  the  Instruction  of  the  court,  was 
to  find  that  neither  the  relation  of  master 
and  servant,  nor  that  of  principal  and  agent 
existed  between  appellee  and  Lowry,  and  as 
a  consequence  appellee  could  not  be  held  lia- 
ble for  his  negligence. 

The  evidence  showed  that  J.  R.  Lowry  was 
employed  to  sell  certain  articles  manufae- 
tured  by  appellee,  on  a  certain  commission. 
He  was  furnished  advertising  matter  by  ap- 
pellee, among  such  matter  being  certain 
sheets  or  cloths  to  be  used  by  him  as  a 
covering  for  his  horses,  on  the  sides  of  which 
were  the  words:  "We  pull  for  Oxldene."  On 
the  day  of  the  accident  Lowry  had  his  horses 
covered  with  the  covering,  furnished  by  ap- 
pellee. Mrs.  Drennon  was  driving  along  the 
street  in  a  buggy,  and  when  her  horse  got 
within  about  75  yards  of  Lowry's  team  he 
took  fright  at  the  team  and  ran,  and  she  was 
thrown  out  and  was  picked  up  and  carried 
into  a  house.  The  cloths  on  the  horses  were 
red  and  white,  and  were  so  large  they  almost 
reached  the  ground.  The  accident  .occurred 
on  a  street  in  the  city  of  San  Antonio.  The 
evidence  did  not  show  that  the  relation  of 
master  and  servant,  or  of  principal  and 
agent,  existed  between  appellee  and  J.  R. 
Lowry,  but  that  he  occupied  the  position  of 
an  indei>endent  contractor.  Under  such  state 
of  facts  If  the  person  procuring  the  services 
of  such  contractor,  using  due  care  in  his 
selection,  entered  into  a  contract  with  him  to 
perform  work  in  his  own  way  and  by  the 
employment  of  his  own  agencies,  means,  and 
methods,  and  the  principal  retained  no  power, 
right,  or  authority  to  control  or  direct  the 
manner  in  which  the  work  was  done,  such  a 
contract  would  not  create  the  relation  of 
principal  and  agent  or  master  and  servant, 
and  the  person  contracting  for  the  work 
would  not  be  liable  for  the  negligence  of  the 
contractor  in  performing  the  work.  The  em- 
ployment will  be  considered  Independent 
when  the  contractor  raiders  service  in  the 
course  of  bis  occupation,  representing  the 
will  of  his  employer  only  as  to  tbe  result  of 
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th«  work,  and  not  as  to  the  means  by  which 
it  to  accompllBhecL  Mechem,  Agency,  §  747; 
KampmaDn  t.  Bothwell  (Tex.  Civ.  App.)  107 
S.  W.  120.  Where  the  work  Is  done,  how- 
ever. In  the  manner  and  by  the  means  con- 
templated In  the  contract  of  employment,  and 
the  contractor  is  performing  the  work  strict- 
ly In  the  manner  expressly  or  Impliedly  di- 
rected by  the  employer,  the  latter  cannot  es- 
cape liability  by  the  plea  that  an  Independent 
contractor  committed  the  act 

Lowiy's  testimony  indicated  that  appellee 
employed  him  with  a  Tlew  to  the  idea  that 
he  sbonld  ose  his  buggy  and  team,  and 
among  the  adyertising  matter  furnished  him 
were  the  lettered  coverings  for  the  horses. 
Those  coverings  were  evidently  intended  by 
appdlee  to  be  nsed  by  Lowry  exactly  as  he 
was  nslng  them  when  the  horse  of  Mrs.  Dren- 
non  was  frightened,  and  there  was  a  direc- 
tion to  so  nse  tliem  implied  in  the  act  of 
furnishing  them  to  Lowry.  It  would  appear 
from  the  act  of  furnishing  the  trappings  for 
the  horses  that  appellee  considered  that  their 
nse  was  necessary  to  the  proper  and  success- 
ful execution  of  the  work  confided  to  Lowry. 
If  tlie  latter  had  used  the  trappings  in  a 
manner  different  from  that  in  which  it  was 
Intended  they  should  be  used,  appellee  could 
in  no  wise  be  held  responsible  for  his  acts, 
but  be  was  nslng  them  In  the  only  way  that 
tb^  could  be  used.  He  was,  if  the  testi- 
mony is  to  be  credited,  using  the  very  means 
furnished  by  his  employer  in  the  very  man- 
ner contemplated  by  it,  and  this  would  bring 
appellee  within  the  exception  to  the  rule  that 
an  employer  is  not  liable  for  the  negligent 
acts  of  an  Independent  contractor,  and  it 
follows  that,  if  it  was  negligence  for  Lowry 
to  use  the  covers  ou  the  horses  as  he  did, 
that  negligence  was  not  only  his,  but  that  of 
his  employer.  If  Lowry  was  not  engaged  In 
his  employer's  business  in  any  other  way  at 
the  time  of  the  accident,  he  was  without 
doubt  engaged  In  advertising  its  medlcinb 
and  the  accident  resulted  from  that  act 

We  think  the  evidence  raised  an  Issue  as 
to  the  liability  of  appellee  for  the  acts  of  J. 
R.  Lowry,  and  that  it  should  have  been  sub- 
mitted to  the  jury.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded. 

On  Rehearing. 

SD  much  of  our  former  opinion  as  holds 
tliat  Lowry  was  an  Independent  contractor, 
so  far  as  the  use  of  the  trappings  for  the 
horses  were  concerned.  Is  we  think  erroneous, 
and  will  be  withdrawn.  We  think  as  to  the 
ose  of  the  trappings  he  was  acting  as  direct- 
ed by  appellees,  and  was  carrying  out  their 
designs,  and  to  all  intents  and  purposes  he 
was  their  agent  as  alleged  in  the  petition.  He 
was  not  an  bidepeiident  contractor  so  far  as 
the  mode  of  advertising  was  concerned,  but 
was  acting  under  the  direction  of  his  prin- 
cipal. With  that  correction,  the  opinion  Is 
adhered  to,  and  the  motion  for  rehearing  to 
overruled. 


McQUBBN  ▼.  HcDANIEL. 

(Court  of  cavil   Appeals  of  Texas.     Jan.   22, 

.190a     Rehearing  Denied  April  8,  1908.) 

1.  Justices  of  tbx  Peace— AFPXAi/—JnBis- 
DicrioN  —  AifouNT  Involved  —  Abandon- 
ment or  CktUNTEBCLAIM. 

Where  defendant  in  an  action  in  a  justice's 
court  involving  less  than  $20,  of  which  action 
the  countf  court  would  not  have  jurisdiction 
on  appeal,  pleaded  a  counterclaim  increasing 
the  amount  m  controversy  to  a  sum  within  the 
appellate  jurisdiction  of  the  county  court  and 
then  failed  to  appear,  permitting  judgment  to 
go  against  him  by  default  he  thereby  abandon- 
ed his  counterclaim,  and  left  in  controversy  only 
the  amount  originally  sued  for,  and  hence  no  ap- 
peal would  lie  to  the  county  court 

2.  Pleadino  —  Plea  to  the  Jubisdiction — 
Tun  or  Pleading. 

A  plea  to  the  jurisdiction  of  the  subject- 
matter  may  be  made  at  any  stage  of  the  pro- 
ceedings, whether  in  due  course  of  pleading  or 
not,  and  hence  a  i>arty  does  not  waive  his  right 
to  move  to  dismiss  an  appeal  from  a  justice  to 
the  county  court  for  want  of  jurisdiction  by  first 
pleading  to  the  merits. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  89,  Pleading,  §(  208-212.] 

Appeal  from  Llano  County  Court;  A.  H. 
WUlbern,  Judge. 

Action  for  rent  by  J.  M.  McDaniel  against 
William  McQueen.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Johnson  &  Seiter,  for  appellant  McLean 
&  Spears,  for  appellee. 

RICB,  J.  The  only  question  Involved  in 
tbto  appeal  to  as  to  the  correctness  of  the 
Judgment  of  the  oonnty  court  in  dismissing 
appellant's  appeal.  TUs  suit  was  instituted 
in  the  justice's  court  by  appellee  on  a  claim 
for  land  rent  for  less  than  $20  against  ai>- 
pellant  and  praying  for  the  issuance  of  a 
distress  warrant  to  l>e  levied  upon  certain 
cotton  alleged  to  have  been  raised  upon  the 
rented  premises  by  appellant  The  appellant 
in  the  justice's  court  filed  a  written  answer 
setting  up  a  counterclaim  for  damages  aris- 
ing out  of  an  alleged  breach  of  rental  con- 
tract, and  also  damages  for  the  unlawful 
seizure  of  his  cotton  under  distress  warrant 
claiming  damages  to  the  sum  of  $118.25, 
which  was,  subsequently  thereto,  reduced  by 
amendment  duly  filed  to  $94.  There  were 
several  trials  of  the  case  in  the  Justice's 
court  the  first  resulting  in  a  verdict  in  favor 
of  appellee  which  was  set  aside;  the  second 
was  a  mistrial;  the  third  being  before  tlic 
court  without  a  Jury  resulted  in  a  verdict  in 
favor  of  appellee  for  the  sum  of  $15.15,  and 
foreclosure  of  his  landlord's  Hen  upon  a 
bale  of  cotton  levied  upon,  from  which  Judg- 
ment appellant  appealed  to  the  county  court, 
where  appellee,  after  first  pleading  to  the 
merits,  moved  to  dismiss  the  case  for  want 
of  jurisdiction,  which  motion  was  sustained 
and  the  appeal  dismissed,  from  which  Judg- 
ment appellant  prosecutes  this  appeal. 

Appellant  Insists  by  his  several  assign- 
ments of  errors  that  the  county  court  erred 
In  dismissing  his  appeal,  because,  in  the  first 
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Instance,  he  conteuds  that  appellee  having 
pleaded  to  the  merits  could  not  afterwards 
move  to  dismiss  the  appeal,  It  not  being  In 
due  order  of  pleading.  Second,  It  Is  nrged 
by  appellant  that  the  court  erred  In  dismiss- 
ing his  appeal,  on  the  ground  that  his  failure 
to  appear  In  the  Justice's  court  was  an  aban- 
donment of  his  counterclaim  as  originally  set 
up  therein.  The  Justice's  Judgment,  from 
which  this  appeal  was  taken  to  the  county 
court,  recites:  "This  day  came  the  plalntltC 
In  person  and  by  attorney,  and  the  defendant, 
though  duly  cited,  having  filed  an  answer 
and  cross-blU  herein  on  January  9,  1906,  he 
has  failed  to  appear,  and  the  pleadings  and 
the  evidence  and  the  argument  of  counsel 
was  submitted  to  the  court,  and  the  same 
having  been  fully  considered  and  understood 
by  the  court.  It  is  of  the  opinion  that  the 
plaintiff  McDanlel  do  have  and  recover  of 
and  from  defendant  William  McQueen,  the 
sum  of  $15.15  for  his  debt  and  damages,  to- 
gether with  his  tests'  In  this  behalf  expended; 
and  It  appearing  to  the  court  from  the  evi- 
dence adduced  that  the  defendant  ought  not 
to  recover  on  bis  said  cross-bill.  It  Is  there- 
fore considered,  ordered,  and  decreed  that 
the  defendant  William  McQueen  take  noth- 
ing by  reason  of  bis  said  cross-bill,  and  that 
plaintiff  McDanlel  recover  of  said  defendant 
all  costs  Incurred  by  reason  of  said  cross-ac- 
tion." This  Judgment  shows  that  appellant 
did  not  in  fact  appear  In  person  In  the  Jus- 
tice's court,  nor  Is  there  anything  to  indi- 
cate that  he  appeared  by  attorney;  hia  writ- 
ten pleadings,  it  is  true,  at  shown  by  the 
recital  of  the  Judgment,  were  on  file  in  said 
court  We  think  the  Judgment  rendered 
thereon  was  in  fact  a  Judgment  by  default 
This  amounted  to  an  abandonment  of  his 
counterclaim  or  set-off,  as  pleaded  by  him, 
leaving  only  the  amount  in  controversy,  the 
claim  as  sued  for  by  appellee,  which  was 
less  than  $20.  Therefore  the  county  court 
was  without  Jurisdiction  of  this  appeal.  It 
has  been  held  that  where  a  party,  thougli 
present  In  court,  falls  to  call  the  attention  of 
the  trial  court  to  his  pleadings,  and  falls  to 
Introduce  evidence  in  support  thwreof,  this 
constitutes  an  abandonment  of  bis  plead- 
ings. This  being  true,  for  a  greater  reason, 
we  think,  It  should  be  held  that  where  the 
defendant,  although  duly  cited,  wholly  fails 
to  appear  and  answer  at  all,  he  Should  be 
held  to  have  abandoned  his  contention  as 
made  by  his  pleadings;  and,  this  being  so, 
the  trial  court  did  not  err  In  dismissing  this 
appeal  for  want  of  Jurisdiction.  O.,  H.  &  S. 
A.  Ry.  Co.  V.  Schlather  C-Tex.  Civ.  App.)  78 
8.  W.  953;  H.  E.  &  W.  T.  Ry.  Co.  v.  Perkins 
(Tex.  Civ.  App.)  44  S.  W.  547;  London  Assur- 
ance Corp.  V.  Lee,  66  Tex.  248,  18  S.  W.  508; 
Lytle  V.  Custead,  4  Tex.  Civ.  App.  492,  23  S. 
W.  451;  Hopkins  v.  Donabo,  4  Tex.  337. 

But  appellant  urges  that,  even  if  this  is 
tme,  that  appellee,  by  pleading  to  tbe  merits 
In  the  county  court  before  making  his  motion 


to  dismiss,  in  effect  waived  his  right  to  hare 
the  same  dismissed,  and  thereoy  conferred 
Jurisdiction  upon  the  county  court  We 
think  it  sufficient  to  say,  in  reply  to  this  con- 
tention, that  It  is  the  settled  law  that  If  the 
court  had  no  Jurisdiction  this  matter  may  be 
urged  at  any  time;  and  it  appearing  to  tbe 
court  that  It  had  no  Jurisdiction  to  entertain 
the  appeal  by  reason  of  the  abandonment  by 
appellant  of  his  counterclaim  on  account  of 
his  failure  to  appear  and  offer  proof  in  sup- 
port thereof,  it  was  the  plain  duty,  it  seems 
to  us,  of  the  court  to  dismiss  bis  appeal,  and 
this  is  true  no  matter  whether  the  motion 
was  made  In  due  order  of  pleading  or  not 
Able  V.  Bloomfleld,  6  Tex.  263;  Horan  v. 
Wahrenberger,  9  Tex.  314,  58  Am.  Dec.  179; 
Snyder  V.  Wiley,  59  Tex.  448;  Newman  t. 
McCallum,  1  White  &  W.  Civ.  Cas.  Ct.  App.  | 

2ra. 

Finding  no  error  in  the  Judgment  of  tbe 
trial  court,  the  same  Is  afiSrmed. 
Affirmed. 


GULP,  C.  \  a.  F.  RT.  CO.  r.  THORNTON. 

(Court  of  Civil  Appeals  of  Texas.     March  26, 
190a) 

1.  Rbleasb— Scope. 

A  release  of  a  railroad  by  the  owner  of 
land  from  liability  on  account  of  any  and  all 
claims  for  damages  he  had  or  might  thereafter 
have  against  the  railroad  by  reason  of  the  con- 
struction and  maintenance  of  its  roadbed,  caus- 
ing overflow  of  tbe  land,  it  beins  stipalated  said 
agreement  should  run  with  the  land  and  operate 
against  the  owner's  assigns,  bars  recovery  by  a 
subsequent  tenant  for  injury  to  his  crop  from 
overflow  so  caused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Release,  J  82.] 

2.  Landlord  and  TEnani>— Lardlobo's  Cov- 
enants—Right TO  Claim  Failube  of  Con- 
sideration. 

A  release  by  a  landowner  of  any  present  or 
future  damages  from  overflow  caused  by  the 
roadbed  of  a  railroad,  by  its  terms  running  with 
the  land  and  operative  against  the  owner's  as- 
signs, if  voidable  for  failure  of  consideration,  is 
voidable  at  such  owner's  instance  alone,  and 
his  tenant  cannot  assert  against  the  railroad 
such  failure. 
8.  Same— Notice  to  Lessee- Record. 

One  leasing  land  takes  with  notice  of  a  pri- 
or recorded  release  by  the  landlord  of  a  railroad 
from  all  claims,  present  or  future,  for  damages 
from  overflow  of  the  land  caused  by  mainte- 
nance of  the  roadbed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  {  516.] 

Appeal  from  Cooke  County  Court;  C.  R. 
Pearman,  Judge. 

Action  by  R.  P.  Thornton  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  rendered. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant    Culp  &  Glddings,  for  appellee. 

WILLSON.  C.  J.  May  11,  1908,  appellant 
was  about  to  make  ^  change  in  Its  lcx»ted 
line  of  railway  at  a   point  in  the  lindiaa 
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Territory  where '  same  passed  through  the 
northeast  quarter  of  section  86  and  the  north- 
east quarter  of  section  85,  and  In  making 
such  change  contemplated  the  construction 
of  a  solid  embankment  to  take  the  place  of 
a  trestle  then  forming  a  part  of  its  roadbed. 
One  B,  M.  Stewart  owned  a  tract  of  land  con- 
tiguous to  the  point  on  appellant's  right  of 
way  wliere  the  change  specified  was  to  be 
made.  A  stream  of  water  flowed  over  Stew- 
art's land,  and  escaped  therefrom  under  the 
trestle.  By  an  instrument  in  writing  execut- 
ed by  Stewart  on  said  May  11,  1903,  in  con- 
sideration of  $1  paid  to  him,  and  of  appel- 
lant's undertaking  to  constmct  a  crossing 
over  its  tracks  at  a  point  specified,  he  releas- 
ed and  forever  discharged  appellant  "from 
any  and  all  claims  for  damages"  he  had  or 
thereafter  might  have  "b^  reason  of  the 
Gonstmctlon  and  maintenance  of  the  road- 
bed or  embankment  so  to  be  constructed, 
causing  overflow  over  any  of  said  lands  or 
any  other  lands"  then  or  thereafter  owned, 
occupied,  or  held  by  him  "for  all  time  to 
come."  In  the  instrument  was  this  declara- 
tion: "This  agreement  shall  inure  to  the 
benefit  of  the  successors  and  assigns  of  said 
railway  company,  and  shall  run  with  the 
land,  and  be  binding  on  the  heirs,  assigns, 
executors,  and  administrators  of  the  said 
B.  M.  Stewart."  The  instrument  appears  to 
tiave  been  filed  with  the  proper  officer  for 
record  May  23,  1903.  In  the  fall  of  1004 
Stewart  rented  his  land  to  appellee,  who  made 
a  crop  thereon  during  the  year  1905.  In  1904 
appellant  commenced  the  work  necessary  to 
make  the  change  in  the  location  of  its  line  of 
railway  contemplated  at  the  time  Stewart 
executed  the  release  referred  to,  and  the  solid 
embankment  contemplated  was  constructed. 
It  seems,  during  the  year  1905.  In  the  fall 
of  the  last-mentioned  year  Stewart  again 
rented  the  land  to  appellee,  who  made  a  crop 
on  it  during  the  year  1906.  By  the  terms  of 
the  rental  contract  Stewart  was  to  receive 
as  rent  one-third  of  the  crop  grown  by  ap- 
peUee.  As  the  result  of  an  overflow  of  wa- 
ter caused  by  the  solid  embankment  con- 
structed by  appellant,  in  May,  1906,  the  crop 
growing  on  the  land  was  damaged  in  the 
sum  of  $138.80,  as  found  by  the  court  From 
a  Judgment  for  said  sum  In  favor  of  appel- 
lee, this  appeal  is  prosecuted. 

Appellant  contends  that  the  release  to  It 
by  Stewart  was  eftectlve  as  against  appel- 
lee's claim,  and  therefore  that  the  damages 
covered  by  the  judgment  were  not  recoverable 
against  It  By  the  express  terms  of  the  re- 
lease appellant  was  discharged  from  liability 
on  account  of  "any  and  all  claims  for  dam- 
ages" he  then  or  thereafter  might  liave 
against  appellant  "by  reason  of  the  construc- 
tion and  maintenance"  of  its  roadbed  "caus- 
ing overflow  over  any  of  said  lands."  The 
contract  was  one  Stewart  lawfully  could 
make;  and,  if  the  damages  in  question,  in- 
stead of  having  been  suffered  by  appellee, 
had  been  suffered  by  Stewart,  it  is  clear 


he  would  not  have  been  entitled  as  against 
appellant  to  recover  them  without  first  show- 
ing that  the  release,  for  some  legal  reason, 
was  not  binding  on  him.  Railway  v.  Hopson, 
15  Tex.  Civ.  App.  126,  89  S.  W.  388;  Upde- 
grove  T.  Railway  Co.,  132  Pa.  640,  19  Atl. 
288,  7  L.  R.  A.  213;  HofCedltz  v.  Railway  Co., 
129  Pa.  264,  18  AU.  125;  Railway  Co.  v. 
Walbrlnk,  47  Ark.  330,  1  S.  W.  545.  By 
the  further  express  terms  of  the  release  it" 
was  to  run  with  the  land  and  operate  as 
against  Stewart's  assigns.  It  was  lawful  for 
Stewart  to  so  covenant ;  and,  in  the  absence 
of  a  legal  reason  why  his  covenant  should  not 
operate  according  to  Its  terms  as  against  ap- 
pellee, it  should  be  enforced. 

The  reasons  assigned  why  it  should  not 
operate  as  against  appellee  are  (1)  that  ap- 
pellant never  having  constructed  the  cross- 
ing it  had  agreed  to  construct  the  considera- 
tion for  Stewart's  release  had  failed;  and 
(2)  that  appellee  at  the  time  he  rented  the 
land  and  while  he  was  cultivating  and  using 
same  under  his  contract  with  Stewart  did 
not  have  notice  of  the  fact  that  Stewart  had 
executed  such  a  release.  We  do  not  think  the 
first  of  the  reasons  assigned  is  sufficient 
If  Stewart's  contract  was  voidable  because 
the  consideration  for  it  had  failed,  it  was 
voidable  at  his  Instance  alone.  Appellee 
could  not  be  heard  to  assert  as  against  the 
covenant  in  the  release  that  the  considera- 
tion therefor  had  failed.  As  to  the  other 
reason  assigned.  It  must  be  said  that  ap- 
pellee's contention  that  he  did  not  have  notice 
of  the  fact  that  his  landlord  bad  executed  the 
release  is  not  supported  by  the  record.  The 
release  appears  to  have  been  filed  for  rec- 
ord May  13,  1908.  Appellee's  contract  with 
Stewart  was  made  long  after  that  date,  and 
therefore  he  must  be  held  at  the  time  he 
made  It  to  have  had  notice  of  the  servitude 
Stewart  had  imposed  on  the  land.  Prescott  v. 
Beyer,  34  Minn.  493,  26  N.  W.  ,732 ;  Webb's 
Record  of  Title,  g  48. 

The  Judgment  of  the  trial  court  will  be  re- 
versed, and  Judgment  will  here  be  rendered 
that  appellee  take  nothing  by  his  suit  against 
appellant  „____ 

MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

H.\WKINS.* 

(Conrt  of  Civil  Appeals  of  Texas.     March  14. 

1906.     On  RehearinK,  April  4,  1908.) 

1.  Appxai,  —  Habvless  Ebbob— Ebboneous 
RuLinoB  on  Pleadinob. 

Where,  in  an  action  against  a  carrier  for 
negligent  handling  of  a  corpse  and  for  deluy  in 
transporting  the  corpse,  the  court  in  Its  charge 
limited  the  recovery  to  the  injury  resulting 
from  the  negligent  handling  of  the  corpse,  and 
specifically  charged  that  nothing  could  be  al- 
lowed for  delay,  the  error  in  overruling  an  ex- 
ception to  the  portion  of  the  petition  alleging 
daimages  for  the  delay  was  cured. 

2.  HusBANo  Ann  Wira  —  Husband's  Right 
OF  Action. 

Where,  in  an  action  against  a  carrier  for 
negligent  handling  of  a  corpse  of  plaintiff's  in- 
fant, the  petition  all^ted  that  plaintiff  was  a 
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married  man.  that  he  narchased  tickets  for  him- 
self and  family,  that  he  and  hia  wife  and  chil- 
dren became  passengers,  that  he  and  his  wife 
suffered  distress,  and  there  was  no  exception  to 
the  petition  on  the  ground  that  no  recovery 
could  be  had  for  the  wife's  suffering,  and  the 
evidence,  received  without  objection,  showed 
that  the  wife  accompanied  the  plaintiff  as  a 
passenger,  and  was  present  at  the  depot  when 
the  injury  to  the  corpse  occurred,  the  wife  sus- 
tained such  relation  to  the  transportation  of 
the  corpse  that  a  recovery  for  her  suffering  was 
warranted. 

3.  Same. 

A  mother  may  recover  from  a  carrier  for 
Its  negligent  handling  of  the  corpse  of  her  child 
resulting  in   injury  to  the  corpse. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dead  Bodies,  §|  13,  14.1 

4.  New  Tbiai.  —  Misconduct  of  Juar  —  Evi- 
dence. 

On  the  hearing  of  a  motion  for  a  new  trial 
becanse  the  verdict  was  a  gambling  verdict,  there 
was  evidence  that  the  jury  agreed  to  write  the 
amount  each  was  willing  to  assess,  then  add  the 
amounts  together,  divided  by  12,  and  that  the 
result  should  be  their  verdict.  There  was  also 
evidence  that  the  agreement  was  for  each  juror 
to  name  a  sum,  which  sums  were  to  be  added  to- 

f ether;  and  that  the  result  of  the  division  by 
2  should  form  a  basis  for  readiing  a  verdict, 
and  that  afterwards  the  jurors  agreed  on  such 
sum.  Two  jurors  testified  on  the  issue.  Behl 
that,  under  Rev.  St.  1895.  art.  1371,  as  amended 
by_  Laws  1905.  p.  21,  c  18,  providing  that  a  new 
trial  may  in  the  discretion 'of  the  court  be  grant- 
ed for  the  misconduct  of  the  jury,  the  court  did 
not  abuse  its  discretion  in  overruling  the  mo- 
tion. 

5.  Tbial  —  Verdict— Means  of  Reachin<3 — 
Gambling  Vebdict. 

Where  the  jury  agreed  to  write  the  amount 
each  was  willing  to  assess,  that  the  amounts 
should  be  added  and  divided  by  12,  and  that  the 
tesult  should  be  their  verdict,  the  verdict  must 
be  set  side ;  but  where  no  agreement  to  abide 
by  such  result  was  had,  and  it  was  afterwards 
agreed  on  as  the  verdict,  it  will  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  i  104.] 

Appeal  from  District  Ck>art,  Hunt  County; 
L.  B.  Cobb,  Judge. 

Action  by  James  H.  Hawklus  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock, 
for  appellant.    B.  Q.  Evans,  for  appellee. 

RAINET,  C.  J.  This  suit  was  brougbt  by 
appellee  Hawkins  against  the  appellant  rail- 
way company  to  recover  damages  for  injuries 
to  the  feelings  of  Hawkins  and  wife  on  ac- 
count of  the  negligent  handling  by  the  rail- 
way company  of  the  corpse  of  the  Infant 
child  of  Hawkins  and  wife,  which  was  being 
shipped  from  Caney,  Ind.  T.,  to  Scurry,  Kauf- 
man county,  Tex.,  for  the  purpose  of  burial, 
and  for  delay  in  reaching  Scurry  at  the  time 
appointed  for  the  burial.  The  railway  com- 
pany answered  by  general  and  special  demur- 
rers, general  denial,  and  contributory  negli- 
gence, in  that  the  box  which  contained  the 
casket  had  the  appearance  of  ordinary  bag- 
gage or  a  box  containing  household  goods, 
and  furnished  no  Indication  that  it  contnined 
a  corpse,  and  If  there  was  any  delay  in  the 


continuation  of  their  journey  It  was  occa- 
sioned by  the  negligent  act  of  plaintiff  in 
placing  tibe  casket  in  snch  a  box,  etc.  The 
demurrers  were  overruled,  exceptions  taken, 
and  a  trial  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff.    The  railway  company  ap- 


The  evidence  shows  that  plaintiff  dellTered 
to  the  railway  company  the  corpse  of  his 
two  months'  old  infant  at  Caney,  Ind.  T.. 
for  transportation  to  Scurry,  Kaufman  coun- 
ty, Tex.,  for  the  purpose  of  burial.  The 
corpse  had  been  placed  in  a  casket,  which 
was  inclosed  in  a  plain  wooden  box  securely 
nailed,  «m  which  a  certificate  was  placed 
showing  it  to  contain  a  corpse.  Plaintiff 
bought  tickets  for  himself,  wife,  and  their 
two  children,  and  the  corpse,  all  of  whom 
took  passage  on  the  same  train  with  the 
corpse.  When  the  train  reached  Greenville, 
Tex.,  where  a  change  had  to  be  made  to  the 
Midland  Railroad,  the  plaintiff  and  family 
left  the  ear  In  which  they  were  riding,  and 
went  toward  the  baggage  car  to  look  after 
the  corpse.  When  they  got  near  they  saw 
the  box  containing  the  corpse  standing  on 
one  end  In  the  door  of  the  car,  and  then  an 
employe  turned  It  out,  and  It  hit  the  trucks 
^nd  fell  to  the  ground,  bursting  the  box  open. 
The  employe  picked  It  up  and  placed  it  on 
the  truck.  The  plaintiff  walked  up  about  the 
time  he  got  it  on  the  truck,  and  said,  "For 
God's  sake,  man.  don't  tear  It  all  to  pieces." 
The  employe  said,  "I  declare!  This  is  a 
corpse,  ain't  it?"  What  afterwards  transpir- 
ed and  the  Injury  to  the  corpse  is  shown  by 
plaintiff's  testimony  as  follows:  "When  I 
noticed  the  box,  when  this  man  put  It  back 
on  the  trucks,  the  plank  on  the  left  side  from 
me  was  out  this  way  (Indicating),  and  the 
lid  was  torn  off,  and  there  was  a  piece  split 
off  the  top  of  the  lid  about  that  long  (indicat- 
ing about  one  foot),  where  the  nails  were 
drove  In,  and  was  a  piece  knocked  out  at  the 
end.  I  didn't  notice  either  one  of  these 
pieces.  At  the  other  end  of  the  box  the  planlt 
was  turned  out  the  other  way.  And  I  walk- 
ed up  and  carried  my  wife  and  children  In 
the  sitting  room,  and  they  sit  down  on  a 
bench  next  to  the  door,  and  I  goes  back  out 
there,  and  tried  to  straighten  it  myself,  and 
seen  I  could  not  straighten  It  myself.  Hart 
nothing  to  straighten  It  with  there,  and  I 
got  out  there,  and  seemed  like  -I  could  not 
see  anything  more;  got  all  choked  down, 
and  could  not  talk  or  see  anything.  I  stood 
there  a  little  bit,  and  stepped  back  to  the 
door  and  stood  there,  I  reckon  somewhere 
about  a  minute,  and  I  came  on  back  to  the 
house  (meaning  the  waiting  room),  not  know- 
ing what  to  do.  They  left  the  box  sitting 
there  a  little  bit,  on  the  trucks,  and  the  train 
run  on  off.  I  sorter  stood  around  there  a 
little  bit,  and  didn't  know  hardly  what  to 
do,  and  I  thought  to  myself  1  would  have  to 
fix  It  or  get  another  box,  becanse  they  would 
not  receive  It  all  torn  up  on  the  other  road, 
and  I  stood  around  there,  not  knowing  what 
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to  do,  for  some  bit  Then  I  come  off  to  town 
to  get  another  box,  and  got  another  one. 
When  I  got  back  up  there  (meaning  the  de- 
pot) they  had  rolled  it  off  into  the  express 
room,  or  baggage  room,  and  locked  it  ap. 
Then  I  stayed  around  there  some  bit,  and 
then  this  gentleman  came  down  there  and 
seen  me  about  the  box.  He  brought  one  up 
there,  and  tbey  rolled  it  out  (meaning  the 
corpse)  just  a  little  before  he  brought  it, 
and  they  rolled  it  up  Just  before  he  came  op, 
and  I  was  out  there  with  it,  and  he  brought 
the  other  box,  and  I  had  two  women  to 
straighten  it  up  and  fix  it  up.  When  they 
put  It  out  there  (meaning  when  the  corpse 
was  rolled  out  of  the  baggage  room)  the  bag- 
gage man  come  out  there  and  says:  'I  want 
that  tldcet  for  this  corpse.'  Had  a  check  for 
it  Just  like  I  would  have  for  a  box.  I  says, 
'All  right,  sir;  you  could  have  had  it  some 
bit  ago,  if  I  had  thought  of  it.  but  not  think- 
ing anything  about  it  I  kept  it  in  my  pocket' 
I  turned  and  went  back,  and  there  was  two 
women  standing  there,  and  I  asked  them  if 
they  would  straighten  up  my  child  in  the 
box,  and  see  whether  it  was  tnmed  over  or 
not  snd  they  said  they  would  do  the  best 
they  could.  The  oldest  lady  came  up  to  the 
bead  end  of  the  box,  and  her  daughter,  I 
redion,  anyhow  the  youngest  she  came  up 
by  the  side  of  the  box  and  tried  to  get  it  tm- 
done.  Was  one  of  the  screws  broke  off  right 
on  the  side  of  the  coffln,  and  I  went  to  work 
then  and  tried  to  get  that  screw  out  and 
come  to  find  out  it  was  pulled  out  on  the  in- 
side of  the  coffln  and  was  lost  on  the  inside 
of  the  coffln,  and  the  old  lady  raised  two 
screws,  I  believe,  on  the  left  hand  side  of 
me,  where  I  was  standing  at  the  foot,  and 
I  just  lifted  the  lid  off,  and  when  I  did  that 
it  (meaning  the  corpse)  was  all  down  under- 
neath the  bed.  The  bed  on  top  of  it  The 
i-otton  on  top  of  it,  and  all  crammed  in  the 
comer  like  of  the  box,  and  the  old  lady  reach- 
ed down  in  that  way,  and  pnlled  the  little 
bed  off  of  it  and  pulled  the  little  fellow  out 
and  commenced  pulling  the  cotton  out,  and 
the  old  lady  put  it  back  down,  and  she  laid 
it  back  down  on  the  little  bed  in  the  box. 
They  worked  to  try  to  straighten  it  up,  and  I 
seed  its  mouth  all  white  and  open,  and  its 
eyes  stack  out  this  way,  and  I  was  standing 
looking  at  it  and  she  turned  around  and  said 
to  my  wife — and  asked  for  a  handkerchief, 
and  said  she  wanted  to  tie  its  head  up.  I 
reached  in  my  pocket  and  had  a  couple  of 
handkerchiefs,  and  gave  her  one  to  tie  its 
head  up,  and  she  put  it  around  its  little  Jaws 
like  this  and  tied  it  up.  I  turned  around  then 
and  picked  up  the  Ud  there  off  the  trnnk; 
was  sitting  on  a  trunk,  and  started  to  cover 
it  up,  and  noticed  its  little  eyes  were  sticking 
out  and  I  Just  stopped  and  laid  the  lid  on  the 
k>wer  end  of  the  box,  and  taken  my  finger 
and  mashed  its  little  eyes  back  the  best  I 
could  myself,  and  then  caught  that  right  mi- 
)ler  like  this  (hands  on  each  side  of  head  to 
mash  it  in),  and  seemed  like  it  was  broke 


here  (meaning  the  temple),  and  then  the 
handkerchief  didn't  come  over  the  head  right 
to  bold  the  Jaw  up,  and  I  commenced  to  place 
it  here,  and  found  this  side  of  the  little 
head,  right  side,  bruised  up  where  it  was 
turned  over  in  the  box,  and  I  taken  my  finger 
and  pushed  Its  eyes  back  the  best  I  could, 
at  that  time  my  wife  was  standing  back  be- 
hind me,  against  the  box.  She  had  turned 
off.  I  could  not  tell  the  Jury  how  I  felt 
about,  the  matter.  Felt  awful  miserable. 
Would  not  had  it  in  that  fix  for  nothing  at 
all.  Could  not  have  hired  me  to  have  put  it 
in  that  fix.  My  wife  was  present  when  the 
coffln  was  opened  by  these  people,  and  when 
they  opened  it  and  pulled  it  out  from  under 
the  bed,  under  the  cotton,  when  she  walked 
up  and  saw  tbe  condition  it  was  in,  she 
throwed  her  hands  up,  and  tnmed  around  to 
where  a  goods  box  was  lying  there,  and  said, 
'Jjawsy  Mercy  1'  and  commenced  crying.  When 
they  taken  the  cUld  out  of  there,  and  when 
they  pulled  it  up  to  straighten  it,  I  saw  the 
shape  It  was  in,  and  it  seems  like  to  me  I 
can  never  g^et  my  mind  off  of  the  way  It  was 
all  mashed  up,  and  the  shape  It  was  in  when 
they  taken  it  out  of  that  box,  from  under 
the  little  bed,  has  been  on  my  mind  every 
since." 

The  first,  second,  and  third  assignments  of 
error  complain  of  the  action  of  the  court  in 
overruling  special  exceptions  to  that  portion 
of  plaintiff's  petition  which  alleged  damages 
by  reason  of  the  postponement  and  incon- 
venience Incident  to  the  delay  in  the  burial 
of  said  corpse.  The  court  In  its  general 
charge  limited  a  recovery  to  the  injury  re- 
sulting from  the  negligence  and  carelessness 
of  defendant's  servants  in  throwing  said 
box  from  the  baggage  car,  and  in  injuring 
the  corpse,  and  charged  the  Jury  "you  will 
not  consider  any  evidence  that  has  been  ad- 
mitted before  you  for  any  purpose  on  tlie  Is- 
sue made  by  the  pleadings  with  reference  to 
any  delay,  if  any,  in  the  burial  of  said 
corpse."  Besides,  the.  court  gave  a  special 
charge  requested  by  appellant,  which  reads: 
"If  you  should  find  for  the  plaintiff  under  the 
charges  given  you  by  the  court  then  you 
are  Instructed  that  yon  cannot  allow  the 
plaintiff  anything  for  the  delay  and  postpone- 
ment If  any,  of  the  burial  of  the  child  at 
Scurry,  In  Kaufman  county,  and  you  will 
therefore.  If  you  should  find  for  the  plain- 
tiff, exclude  from  consideration  any  mental , 
suffering  of  himself  or  wife  brought  about . 
by  such  delay  and  postponement  of  the  burial 
of  the  child  at  Scurry,  if  there  was  any  suf- 1 
fering."  If  there  was  error  in  overruling  the 
demurrers  as  complained  of,  It  was  cured  by 
the  court  giving  the  charges  mentioned,  as  it 
will  be  presumed  the  Jury  obeyed  the  in- 
structions of  the  court,  and  did  not  consider 
the  question  of  delay  in  rendering  their  ver- 
dict. Weaver  v.  Nugent  72  Tex.  272.  10  S. 
W.  458,  13  Am.  St.  Rep.  702;  Turner  v.  Fau- 
bion,  81  S.  W.  810,  10  Tex.  Ot  Rep.  443. 

The  fourth  and  fifth  assignments  of  error 
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complain  of  the  charge  of  the  court  because 
it  authorizes  a  recovery  for  Injuries  to  the 
feelings  of  appellee's  wife,  when  the  petition 
fails  to  allege  that  she  was  in  any  way  a 
party  to  the  contract  for  the  transportation 
of  the  corpse  of  the  child,  or  tliat  she  sustain- 
ed any  relation  to  the  child  or  to  the  trans- 
portation of  said  corpse,  and  that  her  mental 
suffering  was  not  in  contemplation  as  a  prob- 
able breach  of  said  contract,  or  such  as  ought 
reasonably  to  have  been  foreseen  and  antici- 
pated as  the  probable  result  of  the  injuries 
to  the  corpse.  Plaintiff  alleged  in  bis  peti- 
tion that  he  was  a  married  man  with  several 
children,  that  he  purchased  from  the  ticket 
agent  at  Caney,  Ind.  T.,  tickets  for  himself, 
two  children,  and  the  corpse.  That. plain- 
tiff and  his  wife  and  two  children  boarded 
one  of  the  passenger  trains  on  said  road  and 
became  and  were  passengers  on  the  defend- 
ant's train,  and  entitled  to  transportation  to 
Oreenville.  The  petition  also  alleges  the  suf- 
fering and  distress  of  himself  and  wife,  and 
prays  damages  therefor.  There  was  no  ex- 
ception to  the  pleading  on  the  ground  that  no 
recovery  could  be  had  for  the  wife's  suffering, 
nor  was  there  any  objection  to  the  evidence 
In  this  respect.  The  evidence  shows  that  the 
wife  accompanied  the  plaintiff  as  a  passenger 
on  the  ticket  purchased  for  her  by  taim  at 
Caney  to  Greenville,  and  was  present  at  the 
depot  when  the  injury  was  done.  The  hus- 
band has  the  right  to  sue  and  recover  for 
injuries  to  the  wife.  He  was  acting  for  her, 
as  well  as  for  himself,  in  buying  the  tickets 
and  arranging  for  the  transportation  of  the 
corpse.  She  was  accompanying  him  as  a  pas- 
senger on  their  sad  errand,  and  under  the 
circumstances  we  think  she  sustained  such 
relation  to  the  transportation  of  the  corpse 
that  a  recovery  for  her  suffering  was  war- 
ranted. But  if  it  could  be  said  that  no  such 
relation  as  to  the  transportation  existed  as  to 
her,  the  act  was  a  wrongful  one,  by  which  she 
was  injured,  and  for  which  a  recovery  could 
be  had.  Quoting  from  Sutherland  on  Dam- 
ages, p.  92:  "The  wrongdoer  Is  answerable 
for  all  Injurious  consequences  of  his  tortious 
act  which  according  to  the  usual  course  of 
events  and  general  experience  were  likely  to 
ensue,  and  which  therefore  when  the  act  was 
committed  he  may  reasonably  be  supposed  to 
liave  foreseen  and  anticipated."  The  suffer- 
ing of  the  wife  and  mother  for  the  injury  to 
the  corpse  of  her  child  was  most  natural, 
and  when  such  an  act  is  committed  the  law 
will  hold  that  the  suffering  could  have  been 
foreseen  and  anticipated.  The  court  did  not 
assume  In  its  charge  that  the  box  was  rough- 
ly handled,  but  left  it  to  the  jury  to  deter- 
mine that  issue  from  the  evidence.  So  there 
Is  no  merit  in  the  objection  to  the  fifth  para- 
graph of  the  court's  charge  on  this  score. 

Complaint  is  made  of  the  overruling  by  the 
court  of  the  motion  for  a  new  trial,  because 
the  verdict  of  the  jury  is  excessive  in 
amount,  In  that  "it  was  shown  that  the  in- 
fant whose  corpse  was  being  shipped  was  less 


than  two  months  old;  that  it  was  placed  in 
an  ordinary  rough  pine  box,  bearing  no  In- 
dication from  the  outside  of  the  box  that  It 
contained  a  corpse,"  and  defendant's  servants 
were  led  to  believe  it  contained  ordinary- 
household  goods  or  baggage,  etc.  This  matter 
has  been  passed  upon  by  the  jury,  and  tlieir 
verdict  Is  supported  by  the  evidence.  There 
is  no  error  on  this  ground. 

The  verdict  Is  also  attacked  on  the  ground 
that  it  w-as  arrived  at  by  lot  and  was  a 
"gambling  verdict."  There  was  evidence 
tending  to  show  that  the  jury  agreed  to  write 
the  amount  each  was  willing  to  assess,  then 
add  said  amounts  together,  divide  by  12, 
and  the  result  would  be  their  verdict — that 
is,  that  they  agreed  beforehand  that  the  sum 
thus  obtained  should  be  their  verdict  On 
the  other  band,  there  was  evidence  tending 
to  show  that  the  agreement  was  for  each  to 
name  a  sum,  which  sums  were  to  be  added 
together,  and  the  result  of  the  division  by 
12,  should  form  the  basis  for  readilng  a 
verdict.  That  afterward  they  finally  agreed 
upon  the  sum  reached  by  said  division,  but 
that  no  agreement  was  made  before  aaid  di- 
vision that  said  sum  should  be  the  verdict. 
Article  1371,  Rev.  St  1895,  as  amended  by 
Laws  1905,  p.  21,  c.  18,  In  reference  to  the 
misconduct  of  the  jury,  provides,  among  oth- 
er things,  "and  if  the  misconduct  proven,  or 
the  testimony  received,  or  the  commimlca- 
tlon  made,  t>e  material,  a  new  trial  may  In 
the  discretion  of  the  court  be  granted."  From 
the  testimony  of  the  only  juror  who  testified 
on  the  question  we  think  the  court  did  not 
abuse  his  discretion  In  overruling  the  motion 
for  a  new  trial.  The  test  in  such  a  case  is, 
did  the  jury  agree  to  be  bound  beforehand 
by  the  result  of  such  proceedings ;  if  so,  the 
verdict  will  be  set  aside.  But  if  the  result 
was  reached  and  no  agreement  had  before- 
hand to  abide  by  it,  and  it  was  afterwards 
agreed  upon  as  their  verdict  it  will  be  sus- 
tained. Handley  v.  Leigh,  8  Tex.  129;  Lev- 
erett  v.  State,  8  Tex.  App.  213,  and  authori- 
ties there  cited. 

The  evidence  is  ample  to  justify  the  ver- 
diet  and  the  judgment  Is  affirmed. 

On  Rehearing. 

In  our  original  opinion  we  stated  that 
"only  one  juror  testified"  on  the  hearing  of 
the  motion  for  a  new  trial  before  the  court. 
In  this  we  were  mistaken.  Two  Jurors  testi- 
fied, but  this  does  not  change  the  result  of 
the  case. 

The  motion  for  rehearing  is  overruled. 

WAOO  MILL  &  ELEVATOR  CO.  T.  ALLIS- 
CHALMKRS  CO.* 

(Court  of  Civil  Appeals  of  Texas.    March  2, 
1908.    Rehearing  Denied  April  8,  1908.) 

1.  Sales— Oftbb  to  Sixl— Aockptanck. 

A  written  instrument  executed  by  an  aitent 
contained  a  stipulation  that  "thia  proposal   ia 

*Wrlt  of  error  dented  by  Supreme  Court. 
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for  immediate  acceptance  of  the  purchaser,  and 
is  subject  to  the  written  approval  of  the  execu- 
tive officer  or  jceneral  manager  of  sales  of  the 
company,  and  shall  not  be  bindinf;  upon  the 
company  nntil  so  approved."  The  home  office 
upon  receipt  of  the  instrument  promptly  de- 
cUned  to  approve  it.  Beld,  that  it  was  merely  a 
proposal  subject  to  approval,  and  was  not  bind- 
ing upon  the  company  as  a  contract 
2.  Evidence  —  Best  ard   Seoordabt  Evi- 

DBRCB— ATTTHOKITT  OF  AOKNT. 

Testimony  of  an  executive  officer  of  a  com- 
pany that  its  aicent  had  no  authority  to  execute 
a  contract  binding  upon  the  company,  but  that 
his  authority  was  merely  that  of  a  salesman, 
was  admissible  in  the  absence  of  any  proof  that 
the  agent's  authority  had  been  conferred  in  writ- 
ing. 
8.  Pbincifal  and  Aoknt  —  Authoiott  or 

Agent— Evidence. 

Elvidence  of  persons  in  a  position  to  know 
the  extent  of  antiiority  that  could  be  exercised 
by  an  a^ent  is  admissible  to  show  the  nature  of 
bis  employment  and  what  his  duties  were. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  gf  402,  403.] 

4.  Same— Declasation  of  Aoknt. 

Where  a  written  instrument  executed  by  an 
agent  contains  an  expression  that  it  is  subject 
to  the  approval  of  the  company,  and  contains 
no  recital  showing  a  waiver  of  that  requirement 
testimony  as  to  statements  and  declarations  of 
the  agent  that  the  instrument  constituted  a  final 
and  binding  contract  with  the  company,  and  did 
not  have  to  be  approved  by  it,  is  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  §f  416.  417.] 

5.  Saiib  —  AcnoHB— PixuDinas— AxnsoBiTT 
of  Aoent. 

In  an  action  against  a  princij>al  on  an  al- 
leged written  contract  executed  by  its  agent  the 
failure  of  the  principal  to  deny  under  oath  the 
agent's  authority  merely  makes  conclusive  the 
express  stipulations  contained  in  the  written  in- 
strument and  does  not'  authorize  proof  of  acts 
and  conduct  of  the  agent  not  covered  by  it 

Xlrror  from  District  Court,  McLennan  Coun- 
ty;   Maraball  Surratt,  Judge. 

Action  by  the  Waco  Mill  &  Elevator  Com- 
pany against  the  Allis-Chalmers  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

A.  A.  Hnghes,  Jno.  O.  Winter,  and  A.  C. 
Prendergast,  for  plaintiff  in  error.  John  W. 
Davla,  for  defendant  in  error. 


FISHER,  C.  J.  This  Is  a  suit  for  dam- 
ages brought  by  the  plaintiff  In  error  against 
the  Allis-Chalmera  Company  for  breach  of 
what  la  alleged  to  be  a  written  contract,  en- 
tered into  by  and  between  the  parties  on  the 
18th  day  of  February,  1905.  The  plaintiff 
in  error  alleged  that  the  contract  in  question 
was  in  writing,  and  was  executed  by  the  de- 
fendant In  error  by  and  through  its  duly  au- 
Qiorized  agent  W.  O.  Everett,  and  that  said 
contract  was  signed  by  Everett  as  the  rep- 
resentative and  agent  of  the  defendant,  and 
was  at  the  same  time  signed  and  accepted  by 
the  plaintiff ;  that  by  the  terms  of  the  agree- 
ment the  defendant  in  error  was  to  furnish 
tlie  plaintiff  in  error  with  certain  machinery 
and  material,  and  to  do  certain  work  in  the 
coDstmctlon  of  a  flourmill  for  plaintiff  in  er- 
ror at  Waco,  Tex.,  in  consideration  of  certain 
109  S.W.— 16 


sums  of  money  to  be  paid  by  the  plalntUt 
In  error.  It  is  alleged  that  the  defendant  in 
error  breached  the  contract,  in  that  it  fail- 
ed and  refused  to  perform  the  same,  as 
agreed,  and  that  by  reason  thereof  tlie  plain- 
tiff was  required  to  purchase  the  machinery 
and  material  from  other  parties,  and  did 
contract  to  have  the  work  performed  by  oth- 
er parties,  and  was  thereby  compelled  to  pay 
a  greater  price  than  that  agreed  upon  in 
the  contract  with  the  defendant  in  error. 
This  difference  is  alleged  to  be  the  sum  of 
f  1,800.  The  defendant  answered  by  plea  in 
abatement,  special  exceptions,  general  denial, 
and  a  special  plea  that  defendant  in  error 
never  entered  into  any  contract  with  the 
plaintiff,  but  merely  submitted  a  proposal  to 
the  plaintiff,  which  would  only  become  bind- 
ing when  accepted  by  the  plaintiff,  and  ac- 
cepted and  approved  by  the  defendant;  that 
the  proposal  submitted  was  changed  by  Ev- 
erett and  the  plaintiff,  and  that  the  change 
was  made  without  authority  of  the  defend- 
ant, and  therefore  the  defendant  declined  to 
accept  and  approve  the  written  Instrument 
declared  on  by  the  plaintiff.  This  plea  deny- 
ing the  authority  of  Everett  was  not  sworn  to. 
The  case  below  was  tried  before  the  court 
without  a  Jury,  and  Judgment  rendered  in  fa- 
vor of  the  defendant  The  trial  court  filed 
conclusions  af  fact  and  law,  which  are  as 
follows:  "In  this  case  plaintiff  sued  defend- 
ant for  damages  for  the  violation  of  an  al- 
leged codtract  for  the  sale  by  defendant  to 
plaintiff  of  certain  machinery,  the  defendant 
denying  ever  having  made  such  contract 
The  facts  are  that  plaintiff,  having  adver- 
tised for  bids  to  sell  it  such  machinery,  the 
bid  made  by  defendant's  agent  was  accepted 
by  plamtiff,  and  a  contract  entered  Into  by 
plaintiff  and  defendant's  agent  W.  O.  Everett, 
on  the  2d  day  of  February,  1905,  setting  out 
an  Itemized  list  of  the  machinery  to  be  fur- 
nished, the  price  to  be  paid  and  terms  of 
payment,  and  many  other  matters  of  detail 
in  and  about  the  erection  of  said  machinery, 
which  contract  was  prepared  on  a  blank  form 
of  printed  contract  of  the  defendant  compa- 
ny, and  is  termed  by  it  a  'proposal,'  and  has 
in  it  this  provision:  'This  proposal  Is  for 
Immediate  acceptance  of  the  purchaser,  and 
I  Is  subject  to  the  written  approval  of  an  ex- 
ecutive officer,  or  the  general  manager  of 
sales  of  the  company,  and  shall  not  be  bind- 
I  Ing  upon  the  company  until  so  approved.' 
I  and  this  contract,  or  rather  proposal,  as  it 
'  is  called,  was  forwarded  to  the  defendant 
i  company  by  Its  agent  W.  O.  Everett  for  apr 
,  proval.  The  company  declined  to  bpprove 
'  said  contract  or  proposal,  and  there  was  pre- 
pared at  its  home  office  at  Milwaukee,  Wls- 
1  cousin,  by  defendant's  manager  of  its  flour- 
I  ing  mill  department,  another  proposal  for 
the  sale  of  said  machinery  to  the  plaintiff,  to 
which  was  attached  specifications  setting  out 
in  detail  what  defendant  proposed  to  do,  and 
,  what  they  would  not  do,  with  regard  to  the 


Digitized  by 


Google 


226 


100  SOUTHWESTKRM  BEPOBTEB. 


(Tex. 


fnmlshtDg  and  erection  of  said  machinery 
(which  was  the  machinery  for  a  flouring  mill 
at  Waco,  Texas),  said  proposal  and  speciflca- 
tlons  being  dated  February  10,  1905,  which 
said  proposal  and  specifications  were  for- 
warded from  the  home  office  of  the  defendant 
to  Its  agent  in  Texas,  W.  O.  Everett,  for 
plalntlfTs  acceptance  and  signature.  This 
proposal,  when  signed  by  both  parties,  was 
Intended,  with  the  specifications  attached, 
to  constitute  the  contract  between  the  par- 
ties, and  has  in  It  a  paragraph  as  follows: 
'All  the  terms  and  provislona  of  the  contract 
between  the  parties  hereto  are  fully  set  out 
herein,  and  no  agent,  salesman  or  other  party 
is  authorized  to  bind  the  cmnpany  by  any 
agreement,  warranty,  statement,  promise  or 
understanding,  not  herein  expressed,  and  no 
modification  of  the  contract  shall  be  binding 
mi  either  party  unless  the  same  Is  In  writ- 
ing, accepted  by  the  purchaser  and  approved 
in  writing  by  one  of  the  company's  executive 
officers  or  general  manager  of  sales;  and  It 
1b  expressly  agreed  and  understood  that  there 
are  no  promises,  agreements,  verbal  or  oth- 
erwise, outside  of  thi»  contract,  with  its  at- 
tached specifications ;'  and  also  another  para- 
graph as  follows:  'This  proposal  is  for  im- 
mediate acceptance  of  the  purchaser,  and  is 
subject  to  the  written  approval  of  an  execu- 
tive officer  or  the  general  manager  of  sales 
of  the  company,  and  shall  not  be  binding  ui>- 
on  the  company  until  so  approved.' 

"Defendant  advised  plaintiff  that  it  had 
forwarded  this  proposal  and  specifications  to 
its  agent  for  plaintlfTs  signature,  and  when 
the  matter  was  first  broached  between  de- 
fendant's agent  and  plaintiff  as  to  the  signing 
of  said  contract  it  was  discovered  that  plain- 
tiff wanted  more  machinery  than  was  called 
for  therein,  which,  being  submitted  by  tele- 
gram to  defendant's  home  office,  defendant's 
manager  of  Its  fiourmill  department  in  MU- 
waul^ee  agreed  to  furnish  said  additional  ma- 
chinery for  $200,  and  the  defendant's  agent 
In  Texas  was  authorized  by  him  to  malce 
such  additions  of  machinery  and  price  In 
writing  in  the  proposal  to  be  submitted  to 
plaintiff.  Everett,  the  Texas  agent,  made  the 
additional  changes  in  the  proposal  and  speci- 
fications, and  presented  same  to  plaintiff  for 
signature.  Plaintiff,  who  was  represented  by 
its  president,  Frank  Kell,  declined  to  accept 
and  agree  to  such  proposal  and  sign  same, 
and  finally  he  and  the  defendant's  agent 
Everett,  on  the  18th  day  of  February,  1905, 
agreed  to  insert  In  the  same  this  language, 
which  they  did  Insert  therein  before  signing 
said  proposal,  as  follows:  "This  is  intended 
to  be  a  duplication  of  contract  signed  in  Wa- 
co, excepting  modification  of  terms  of  pay- 
ment and  increase  in  price  as  herein  speci- 
fied.' The  contract  referred  to  in  the  above 
clause  signed  at  Waco  was  the  one  of  Feb- 
ruary 2d,  which  had  been  first  made  between 
Everett  and  plaintiff,  and  which  had  been  for- 
warfled  by  Everett  to  the  defendant  com- 
pany, and  which  had  been  rejected  by  the 


company,  as  above  stated.  The  proposal  and 
specifications  were  thereupon  signed  by  plain- 
tiff by  Its  president,  Franlc  Kell,  and  by  said 
W.  O.  Everett  for  defendant,  and  returned 
to  the  home  office  of  defendant  by  its  ag^it 
Everett,  and  the  defendant  promptly  declined 
to  approve  same  because  of  the  insertion  by 
its  agent  Everett  of  the  clause  last  above 
quoted  without  its  authority,  and  it  at  once 
so  notified  plaintiff,  and  that  it  would  not 
approve  said  contract  without  the  elimina- 
tion of  this  clause,  which  had  been  inserted 
by  Everett  contrary  to  the  provisions  of  said 
contract  as  quoted  herein.  Plaintiff  declined 
to  sign  any  contract  without  said  clause  be- 
ing inserted  therein,  and  thus  the  matter  end- 
ed— defendant  offering  to  sign  a  contract 
without  said  clause,  and  the  plaintiff  declin- 
ing to  make  any  contract  without  such  clause 
in  it  I  find  that  Everett  had  no  authority 
from  the  defendant  to  Insert  in  said  contract 
the  language  above  quoted. 

"Cloncluslons  of  Law. 

•^nder  this  state  of  facts,  I  think  It  is 
clear  that  defendant  was  not  bound  by  said 
contract  as  signed  by  Everett  I  understand 
the  law  to  be  that  when  a  written  proposal  is 
made  by  one  party  to  another  the  other  must 
accept  it  as  submitted  to  him  in  order  to  bind 
the  parties  submitting  It,  and  having  found 
the  defendant's  agent  Everett  bad  no  au- 
thority to  insert  the  clause  as  to  said  con- 
tract being  a  duplication  of  a  contract  which 
had  been  rejected  by  the  defendant  it  was 
not  bound  thereby,  and  had  a  legal  right  up- 
on the  same  being  submitted  to  It  to  refuse 
to  be  bound  thereby,  and  that  the  legal  result 
of  the  facts  show  that  in  law  no  contract 
was  ever  entered  into  between  the  plaintiff 
and  defendant  as  contended  by  the  plaintiff 
herein." 

It  will  be  seen  from  the  facts  and  conclu- 
sions of  law  of  the  trial  court  tliat  in  dis- 
posing of  the  case  in  favor  of  the  defendant, 
the  court  acted  upon  the  assumption  that 
Everett  had  no  authority  to  change  the  terms 
of  the  proposed  contract  or  Insert  the  ob- 
jectionable clause  pointed  out  in  the  findings 
of  the  trial  court  We  have  examined  the 
record  closely,  and  we  find  that  there  was 
no  objection  Interposed  to  the  plea  of  tbe 
defendant  in  the  court  below,  on  the  ground 
tliat  the  answer  denying  Everett's  authority 
was  not  sworn  to;  nor  was  there  any  objec- 
tion interposed  by  the  plaintiff  to  the  evi- 
dence limiting  Everett's  authority  as  tending 
to  show  that  he  was  not  authorized  to  make 
a  contract  binding  upon  the  defendant  on  the 
ground  that  the  answer  of  the  defendant 
denying  his  authority  was  not  sworn  to. 

The  contention  Is  here  urged  in  various  as- 
signments of  error  that  the  finding  and  con- 
clusion reached  by  the  trial  court  that  E!v- 
erett  did  not  have  the  authority  to  change 
or  add  to  the  proposed  contract  was  unau- 
thorized, on  Hcoount  of  flint  provision  of  the 
law  that  ninlieg  the  authority  of  the  agent 
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coDidiuiTe  where  tbe  suit  is  predicated  upon 
a  written  instrument  purported  to  be  signed 
by  him  for  his  principal,  unless  the  answer 
denying  bis  power  is  sworn  to.  In  justice  to 
tlie  findings  of  the  trial  court  as  here  ques- 
tioned, we  are  of  the  opinion  that  the  ques- 
tion was  not  raised  on  the  trial  of  the  case, 
for,  as  before  said,  we  find  that  no  exception 
vas  raised  to  the  evidence  of  a  number  of 
witnesses  which  tended  to  show  that  Everett 
did  not  have  the  authority  claimed  by  the 
plainttfT,  and  that  ttie  answer  denying  his 
authority  was  not  objected  to  on  the  ground 
that  it  was  not  sworn  to.  But,  however,  ad- 
mitting that  the  plaintitf  in  error  is  correct 
in  this  contention,  still  the  judgment  below 
should  not  be  disturbed  if  we  are  correct  in 
fte  construction  we  propose  to  give  the  sup- 
posed contract  However,  in  this  connection 
it  is  well  to  say  that  as  a  matter  of  fact  the 
evidence  shows  that  Everett  was  a  mere 
salesman,  and  had  no  authority  to  make  a 
contract  binding  upon  the  defendant  In  error 
without  Its  acceptance  and  approval.  And 
it  also  appears  from  the  evidence  that  the 
party  mentioned  in  the  findings  of  fact  of  the 
trial  court  as  defendant's  manager  of  the 
flourmill  department  was  not  an  executive  of- 
ficer of  the  defendant  company,  nor  was  he 
the  general  manager  of  sales  of  that  com- 
pany; and  It  appears  that  he  had  no  author- 
ity to  execute  and  consummate  a  contract 
with  the  plaintiff  without  first  submitting 
the  same  for  the  written  approval  of  an  ex- 
ecutive oflBcer  or  general  manager  of  sales 
of  the  defendant  comi>any;  but,  acting  upon 
the  theory  that  Everett  had  the  authority  to 
execute  the  Instrument  declared  upon.  It  is 
apparent  that  that  instrument  would  not  be- 
come effective  and  binding,  unless  one  of  Its 
material  stipulations  could  be  held  to  be 
waived  or  should  for  some  reason  be  annul- 
led, and  this  stipulation  contained  in  the  in- 
strument Is  as  follows:  "This  proposal  is 
for  Immediate  acceptance  of  the  purchaser, 
and  Is  subject  to  the  written  approval  of  the 
executive  officer  or  general  manager  of  sales 
of  the  company,  and  shall  not  be  binding  up- 
on the  company  until  so  approvad.."  The  in- 
strument when  executed  contained  this  stip- 
nlaticKi,  and  we  find  nothing  in  the  record 
which  would  jtistify  the  theory  that  it  was 
waived,  and  that  the  parties  intended  that  it 
should  not  be  binding  upon  them.  The  plain- 
tiff in  its  pleading  attacked  this  stipulation, 
substantially  to  the  effect  that  it  was  waived, 
or  that  it  was  permitted  to  remain  in  the 
written  Instrument  by  oversight  and  mistake, 
that  the  contract  was  complete  without  it, 
and  was  so  Intended  Ijy  the  parties.  There 
Is  a  good  deal  of  evidence  which  the  plaintiff 
claims  tends  to  establish  these  facts,  but  the 
cousiruction  we  place  upon  the  testimony 
does  not.  In  our  opinion,  justify  the  effect 
sought  to  be  given  to  it  by  the  plaintiff. 
When  the  instrument  which  the  plaintiff  al- 
leges to  be  the  contract  was  forwarded  to  the 
borne  office  of  the  defendant,  the  executive 


officers  of  the  company  promptly  declined  to 
approve  It,  and  stated  their  reasons  for  so 
doing;  but  In  view  of  the  stipulation  per- 
mitting them  to  reject  and  decline  to  ap- 
prove, they  could  have  exercised  that  privi- 
lege without  giving  any  reason  therefor.  Of 
course,  the  stipulation  could  be  waived,  or 
th^  could  authorize  their  agent  to  waive  it, 
but  the  facts  do  not  justify  the  conclusion 
that  this  was  done.  The  stipulation  was 
preserved  in  the  contract  evidently  for  an 
important  purpose,  which  Is  well  illustrated 
by  the  facts  of  this  case.  The  instrument 
that  contained  this  stipulation  was  evidently 
prepared  by  the  defendant,  and  it  was  sent 
to  the  plaintiff  from  their  home  office,  and  to 
limit  the  power  and  authority  of  their  sales- 
man, or  one  undertaking  to  represent  them, 
and  to  correct  any  abuse  of  authority  or  im- 
posing any  stipulation  which  was  not  pre- 
viously provided  for,  the  defendant  wisely 
preserved  the  power  to  reject  and  disap- 
prove an  instrument  purporting  to  l>e  a  con- 
tract entered  into  t>etween  its  agent  and  a 
proposed  purchaser.  A  contract  with  this 
provision  in  it  means  that  it  is  merely  a 
proposal,  subject  to  approval,  and  would  only 
become  binding  ni>on  the  defendant  wtien  so 
approved. 

Plaintiff  in  error  in  its  ninth  assignment  of 
error  complains  of  the  action  of  the  court  in 
admitting  the  evidence  of  the  witness  White- 
side, to  the  effect  that  Everett  had  no  au- 
thority to  execute  a  binding  contract  upon 
the  defendant  In  error,  and  stating  that  his 
authority  was  merely  that  of  a  salesman. 
The  assignment  as  set  out  in  the  brief  states 
that  the  objection  was  that  Everett's  author- 
ity was  in  writing  and  was  the  best  evidence. 
In  view  of  our  ruling,  this  evidence  becomes 
Immaterial,  because,  if  it  Ije  conceded  that 
Everett  had  the  authority  to  execute  the  in- 
strument in  question,  it  was  not  a  binding 
contract  until  approved  by  the  defendant, 
which  the  court  below  finds  was  not  the 
case,  but  was  promptly  rejected;  but,  how- 
ever, we  find  nothing  in  the  record  to  show 
that  Everett's  authority  was  in  writing.  We 
find  that  there  are  certain  written  documents, 
telegrams,  and  letters  which  passed  between 
the  defendant  and  plaintiff,  but  we  find  noth- 
ing In  those  instruments  that  specifically  de- 
fines Everett's  authority.  Whiteside,  the  wit- 
ness whose  evidence  is  here  objected  to,  was 
shown  to  be  one  of  the  executive  officers  of 
the  defendant  company. 

What  we  have  just  said  also  disposes  of 
the  tenth  and  eleventh  assignments  of  error. 
The  twelfth,  thirteenth  and  fourteenth  assign- 
ments complain  of  the  action  of  the  court  in 
admitting  the  evidence  of  certain  witnesses 
testifying  in  effect  whit  was  the  authority  of 
J.  P.  Harrison,  the  par^  whom  it  seems  sent 
the  proposal  to  the  plaintiff  in  error,  and  who 
wrote  certain  letters  and  who  sent  certain  tel- 
egrams to  the  plaintiff  in  error.  The  evidence 
of  tbese  witnesses,  we  think,  was  admissible. 
They  seem  to  have  been  in  a  position  to  know 
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the  extent  of  the  authority  that  could  have 
beea  ezercised  by  Harrison.  They  state  what 
the  nature  of  his  employment  was,  and  what 
were  his  duties,  and  the  tendency  of  the  evi- 
dence of  these  witnesses  la  to  establish  the 
fact  that  Harrison  had  no  power  to  execute 
a  binding  contract  upon  the  defendant  with- 
out the  same  being  subject  to  the  approval 
of  the  general  manager  or  the  executive  of- 
ficer, neither  of  which  positions  was  occupied 
by  Harrison. 

The  fifteenth,  sixteenth,  and  seventeenth 
assignments  of  error  complain  of  the  action 
of  the  court  in  refusing  to  permit  the  wit- 
ness Frank  Kell  to  testify  as  to  certain  state- 
ments made  by  Everett,  tending  to  show  that 
tbe  contract  sued  upon  was  final  and  con- 
clusive without  tbe  necessity  of  being  sent 
back  to  the  home  office  for  approval.  There 
wits  no  error  in  the  ruling  of  tbe  court  com- 
plained of.  The  statements  and  declarations 
of  Eiverett  were  not  admissible  to  create  or 
Increase  his  authority.  The  written  instru- 
ment contains  no  stipulation  substantially  in 
accord  with  the  evidence  here  sought  to  I>e 
introduced.  There  Is  nothing  on  the  face  of 
that  instroment  that  tends  to  show  that  It 
was  not  required  to  be  sent  back  to  tbe  home 
ofiice  of  the  defendant  company  for  approval; 
nor  does  it  contain  any  recital  showing  a 
waiver  of  the  stipulation  requiring  this  to  be 
done.  The  fact  that  tlie  defendant  did  not 
interpose  in  its  answer  a  denial  under  oath 
of  ESverett's  authority  would  not  be  the  basis 
for  this  proposed  evidence.  Tbe  failure  to 
deny  under  oath  merely  makes  conclusive  the 
express  stipulations  contained  in  the  instru- 
ment, but  the  failure  to  deny  under  oath 
would  not  have  the  elTect  of  authorizing  the 
plaintiff  to  introduce  in  evidence  the  acts  and 
conduct  of  the  supposed  agent  which  is  not 
covered  by  the  written  Instrument. 

We  find  no  error  In  the  record  and  the 
judgment  Is  affirmed. 

Affirmed* 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEX.\S  v. 

HIBBITTS.* 

(Court  of  Civil  Appeals  of  Texas.     March  2, 

190&     Rehearing  Denied  April  8,  1908.) 

1.  DAUAGES.  —    iNSTBUOnOHB   —   MEASURE    0» 

Damages  fob  Injuries  to  the  Person. 
An  instruction  on  the  measure  of  damages 
that  the  jury  should  consider  as  elements  there- 
of reasonable  value  of  any  loss  of  time,  any  Im- 
pairment of  ability  to  earn  wages,  the  expenses 
of  reasonable  doctor's  bills  and  medicine,  any 
physical  pain  or  mental  anguish  and  future  men- 
tal sufferinK  that  they  believed  would  with  rea- 
sonable certainty  be  caused  by  the  injuries,  and 
for  such  different  elements  of  damage  should 
find  that  sum  which,  if  then  paid,  would  be  a 
just  compensation,  is  not  objectionable  as  being 
ambignooB,  misleading,  or  permitting  a  double 
recovery. 

[]Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  15,  Damages,  H  548-555.] 

2.  Cabbiebs— Cassia  OK  of  Pabsgngebs. 

A  conductor  of  a  i>as8enger  train  in  the  per- 
formanos  of  those  duties  the  railroad  company 

•Writ  of  error  denied  by  Supreme  Court 


owes  its  passengers,  or  those  rightfully  aboard 
tbe  train,  is  the  representative  of  the  company, 
and  in  the  observance  of  those  duties  mast  re- 
frain from  conduct  which  exposes  a  passenger, 
or  one  rightfully  aboard  the  train,  to  peril. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1119-1134.] 

8.  SAins— Pkrsor  BoAsniRo  Train  to  Assist 

AWOTHKB— DDTT  TOWABD. 

Though  a  person  boarding  a  train  to  assist 
another  and  her  children  to  board  and  procure 
seats  for  them  is  not  entitled  to  that  high  degree 
of  care  that  the  railroad  company  owes  a  pas- 
senger, tbe  railroad  company  is  charged  with 
the  duty  of  exercising  ordinary  care  for  his 
safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {{  1104,  1112,  1124,  1242.] 

4.  TbiaIi—Instbucttioks— Requested   Crabg- 

k8  covebed  bt  inbtbuotionb. 

Where  the  general  charge  and  also  special 
instructions  given  at  defendant's  request  fully 
cover  the  issue  of  contributory  negligence,  fur- 
ther requested  Instructions  on  that  issue  were 
properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S8  651-659.] 

6,  Same — Abgumentative  Instbuctions. 

Argumentative  Instructions  are  properly  re- 
fused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  561.] 

6.  Cabbiebs— Cabbiaok  of  Passbnoebs— Per- 
son BoABDiNS  TO  Assist  Another  —  Con- 

TBIBUTOBT  NBOLIOENCE. 

Where  plaintiff,  who  had  boarded  a  train  to 
assist  another  and  her  children  to  board  and  pro- 
cure seats  was  Inexperienced  in  riding  on  and 
getting  off  and  on  trains,  and  did  not  know  the 
speed  at  which  the  train  was  going,  it  having 
started  before  he  alighted,  or  the  danger  of 
alighting  therefrom,  and  in  so  doing  he  relied  oa 
the  conductor's  statement  that  the  train  was  go- 
ing slowly  and  he  could  alight  with  safety,  and 
it  was  dark,  he  was  not  guilty  of  contributory 
negligence  in  attempting  to  alight  from  the 
train  so  as  to  bar  a  recovery  for  injury  thereby 
sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  g  1391.] 

7.  Evidence  —  Opinions— Physicai,  Condi- 
tion. 

In  a  personal  injury  action  It  was  proper 
to  permit  plaintiff's  wife  to  testify  as  to  plain- 
tiff's  physical  condition  after  his  injury,  where 
be  complained  he  was  injured,  and  to  some  ex- 
tent what  was  the  effect  of  his  Injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g§  2237-2241.] 

8.  AppEAtr- Review— Habmless   Ebbob  — Ar- 

aUMENTOF  ATTOHNET. 

Criticism  by  plaintiff's  attorney  in  a  person- 
al injury  action  of  the  decision  of  the  Supreme 
Court  of  another  state,  and  an  attack  on  the 
judges  of  that  court  in  his  argument,  though  im- 
proper, was  not  harmful  where  the  jury  were 
instructed  to  disregard  the  same,  and  the  argu- 
ment was  withdrawn  by  the  attorney. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4135.] 

9.  TSIAti— AbQUMENT  OF  COUNSBI.. 

An  attorney  may  draw  a  conclusion  from 
the  evidence,  and  discuss  it  to  the  jury  as  to 
what  he  thinks  would  be  tbe  proper  amount  of 
damages  to  be  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  277.] 

Appeal  from  District  Court,  Caldwell  Cook- 
ty  ;   L.  W.  Moore,  Judge. 
Action  by  W.  M.  Hlbbitts  against  the  Mis- 
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Mori,  RADsaa  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

A.  B.  Storey,  for  appellant  Hatehitt  & 
FowoB  and  B.  B.  Coopwood,  for  appellee. 

FISHER,  C.  J.  This  suit  was  Instituted 
by  W.  M.  Hlbbltta  against  appellant,  and 
was  tried  on  plaintiff's  original  petition,  In 
which  It  was  alleged  that  at  about  11  o'clock 
en  the  night  of  December  20,  1904,  plaintiff 
entered  one  of  appellant's  passenger  trains  at 
the  station  of  Lockhart,  for  the  purpose  of 
assisting  a  Mrs.  Tucker  and  her  two  small 
children  to  board  the  train,  to  procure  seats 
for  them,  and  to  assist  them  with  their  hand 
baggage;  that  at  the  time  he  boarded  the 
train  with  Mrs.  Tucker  and  her  children  he 
notified  appellant's  conductor  In  charge  of 
the  train,  and  who  was  at  that  time  standing 
Mt  the  car  steps,  that  be  (plaintiff)  did  not  In- 
tend to  take  passage  on  the  train,  but  was 
boarding  same  for  the  purpose  only  of  assist- 
ing Mrs.  Tucker  and  her  children,  and  noti- 
Bed  tbe  conductor  not  to  move  the  train  un- 
til be  had  seated  Mrs.  Tucker  and  her  chil- 
dren, and  bad  himself  safely  alighted  from 
the  train;  that  after  plaintiff  had  boarded 
the  train,  appellant's  agent  negligently  failed 
to  allow  plaintiff  reasonable  time  in  which  to 
seat  Mrs.  Tucker  and  her  children  and  to 
alight  from  tbe  train,  but,  with  full  knowl- 
edge that  he  was  not  a  passenger,  started  the 
train;  that  plaintiff  then  hurried  to  alight, 
and  notified  the  conductor  to  stop  the  train; 
that  the  conductor  refused  to  stop  the  train, 
but  assured  plaintiff  that  the  train  bad  Just 
started,  was  moving  slowly,  that  he  could 
alight  in  safety,  and  directed  plaintiff  to 
step  off  the  train  while  it  was  in  motion; 
that  plaintiff  was  country  bred  and  raised, 
inexperienced  In  riding  on  and  getting  off 
trains,  and  relying  upon  the  assurance  of  the 
conductor  that  he  could  safely  alight  from 
tbe  train  at  that  time,  he  stepped  off  same 
and  fell  on  and  across  an  iron  cattle  guard 
causing  serious  injuries  to  numerously  men- 
tioned portions  of  his  body;  that  defendant 
did  not  know  of  tbe  location  of  the  cattle 
guard  at  the  point  be  jumped  off,  and  by  rea- 
son of  the  darkness  could  not  see  same;  that 
plaintifTs  injuries  were  permanent,  had  caus- 
ed him  and  would  continue  to  cause  him 
great  pain,  etc.,  for  which  he  prayed  Judg- 
ment for  $12,500.  Defendant  filed  amended 
answer,  containing  general  demurrer,  special 
exception,  general  denial,  and  specially  an- 
swered that  if  plaintiff  leaped  from  defend- 
ant's train,  as  alleged,  that  such  act  was  neg- 
ligent, reckless,  and  in  utter  disregard  of  his 
own  safety,  constituting  contributory  negli- 
gence on  plalntlfTs  part  directly  causing  his 
injuries,  if  any,  and  barring  his  recovery ; 
specially  denying  thiit  plaintiff  notified  de- 
fendant's conductor  of  his  (plaintiff's)  inten- 
tion to  board  tbe  train  only  for  tbe  purposes 


alleged  by  plaintiff,  and  specially  denying 
any  knowledge  of  the  conductor  of  piaintiers 
presence  on  ^e  train,  and  alleging  that  there 
was  no  necessity  for  plaintiff  to  have  board- 
ed the  train  for  the  purposes  alleged,  as  de- 
fendant had  ample  assistance  at  hand  to 
have  enabled  Mrs.  Tucker  and  children  to 
have  boarded  the  train  properly  and  safely; 
also  alleging  that  defendant's  conductor  had 
no  knowledge  of  plalntlfTs  Intention  to  leave 
the  train  until  after  the  train  was  In  motion, 
when  he  met  plaintiff  at  the  door  of  the  car 
running  towards  tbe  steps  with  the  declared 
Intention  of  Jumping  off  the  train;  that  the 
conductor  prevented  plaintiff  from  so  Jump- 
ing off  the  train,  but  stopped  the  train,  and 
assisted  plaintiff  to  alight,  and  that.  If  plain- 
tiff was  Injured,  It  occurred  subsequent  to 
the  time  be  so  alighted.  The  general  demui^ 
rer  and  special  exceptions  were  overruled, 
and  defendant  excepted.  Trial  was  bad  be- 
fore a  Jury,  which  resulted  in  a  verdict  for 
plaintiff  for  $5,300,  and  Judgment  was  ren- 
dered accordingly. 

We  find  that  there  is  evidence  which  tends 
to  establish  the  facts  alleged  by  the  plaintiff, 
which  are  substantially  as  set  out  in  the 
above  statement.  Tbe  acts  there  complained 
of  constituted  negligence;  and  we  further 
find  that  there  is  evidence  which  tends  to 
show  that  tbe  plaintiff  was  not  guilty  of  con- 
tributory negligence  In  alighting  from  the 
train  mider  the  circumstances.  The  Injury 
occurred  about  11  o'clock  at  night,  and  the 
plaintiff,  it  seems,  was  Inexperienced  in  rid- 
ing Vipon  and  getting  on  and  off  of  trains, 
and  he  did  not  know  the  speed  at  which  the 
train  was  going,  or  the  danger  of  alighting 
therefrom,  and,  in  so  doing,  he  relied  upon 
the 'Statement  made  by  the  conductor,  in  ef- 
fect, that  the  train  was  going  slowly,  and 
that  he  could  alight  with  safety. 

Appellant's  first  and  second  assignments 
of  error  complain  of  tbe  charge  of  the  court 
on  the  measure  of  damages.  It  is  contended 
that  tbe  charge  is  ambiguous,  misleading, 
and  permits  a  double  recovery.  Tbe  charge 
Is  to  the  effect:  "You  are  Instructed  that  If 
you  find  for  the  plaintiff  you  will  consider  as 
elements  of  damage  tbe  reasonable  value  of 
any  loss  of  time  caused  by  such  injuries,  If 
any,  any  Impairment  of  his  ability,  if  any, 
to  earn  wages,  the  expenses,  if  any,  of  rea- 
sonable doctor's  bills  and  medicine,  not  to 
exceed  the  amount  alleged,  any  physical  pain 
or  mental  anguish,  if  any,  and  for  future 
mental  suffering  and  pain,  if  any,  that  you 
may  believe  from  the  evidence  will  with  rea- 
sonable certainty  be  caused  by  such  Injuries, 
if  any,  and  for  these  different  elements  of 
damage  you  will  find  that  sum  of  money 
which  if  paid  now  will  be  a  Just  and  reason- 
able compensation  for  such  injuries."  These 
assignments  are  overruled. 

The  tbird  and  eighth  assignments  of  error 
are  to  tbe  effect  that  tbe  trial  court  erred  in 
refusing  special  Instructimis  to  the  effect  to 
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fiud-  for  the  defendant  if  from  the  erldence 
they  believed  that  the  conductor  had  no  di- 
rect or  implied  authority  from  the  railway 
company  to  direct  the  platntlfT  to  leave  the 
moving  train.  If  there  was  any  limitation 
imposed  upon  the  general  authority  of  the 
conductor,  it  was  not  shown  to  be  within  the 
Icnowledge  of  the  plaintiff.  In  fact,  all  the 
evidence  upon  this  subject  is  that  the  con- 
ductor testlfled  that  he  had  no  authority 
from  the  defendant  to  advise  or  tell  any  one 
to  jump  from  a  moving  train.  In  this  con- 
nection it  is  well  to  say  that  the  defendant 
did  not  in  Its  answer  deny  the  authority  of 
the  conductor  to  direct  the  plaintiff  in  leav- 
ing the  train,  as  pleaded  by  him  in  his  peti- 
tion. But,  however,  there  is  nothing  in  the 
record  that  would  Justify  the  court's  sub- 
mitting this  question  as  requested  In  these 
special  charges.  It  is  a  matter  so  well  un- 
derstood that  no  evidence  upon  that  subject 
is  required  that  a  conductor  of  a  passenger 
train,  in  the  performance  of  those  duties  that 
the  railway  company  owes  to  its  passengers 
or  those  rightfully  aboard  of  the  train,  is 
the  representative  of  bis  master,  and  that  in 
the  observance  of  his  duties  he  must  refrain 
from  conduct  which  exposes  the  passenger, 
or  one  rightfully  aboard  of  the  train,  to  peril. 
Whilst  it  is  true  in  this  case  it  may  be  said 
that  the  appellee  was  not  entitled  to  that 
high  degree  of  care  that  the  railway  com- 
pany would  owe  to  a  passenger,  still  the  con- 
ductor, as  the  representative  of  the  railway 
company,  was  at  least  charged  with  the  duty 
of  exercising  ordinary  care  for  the  safety  of 
one  situated  as  the  plaintiff  was,  who  waa 
rightfully  aboard  of  the  train.  It  was  with- 
in the  power  and  duty  of  the  conductor  whoi 
the  request  was  made,  the  train  having  Just 
started  from  the  depot,  to  stop  the  train  and 
permit  the  plaintiff  to  alight.  Refusing  to 
do  this,  be  undertook  to  assist  or  aid  the 
plaintiff  in  alighting  by  directing  or  instruct- 
ing him  what  to  do.  He  rested  under  the  duty 
to  exercise  the  same  care  to  see  that  plaintiff 
could  alight  with  safety,  as  would  liave 
been  the  case  If  he  had  undertaken  to  per- 
form a  like  duty  in  stopping  the  train. 

The  fourth,  fifth,  sixth,  and  seventh  assign- 
ments of  error  set  out  Instructions  practically 
upon  the  issue  of  contributory  negligence, 
which  were  requested  by  the  appellant  and 
refused  by  the  court  The  court  in  its  gen- 
eral charge,  and  also  in  a  special  Instruction 
given  at  the  request  of  the  defendant,  covered 
fully  the  Issue  of  contributory  negligence. 
Besides,  the  charges  as  set  out  imder  the 
fifth,  sixth,  and  seventh  assignments  are 
argumentative. 

The  charge  requested,  as  set  out  under  the 
tenth  assignment,  is  also  upon  the  question  of 
contributory  negligence.  It  was  properly  re- 
fused, as  that  ground  was  covered  by  the 
charge  of  the  court,  and  the  special  Instruc- 
tion requested  by  the  appellant  and  given. 


The  ninth  assignment  complains  of  the  ac- 
tion of  the  court  In  refusing  a  peremptory 
instruction  to  the  effect  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  leav- 
ing the  moving  train.  This  question  is  dis- 
posed of  by  our  findings  of  fact  The  peculiar 
facts  In  the  record  would  Justify  the  conclu- 
sion that  the  plaintiff  was  in  the  exercise  of 
ordinary  care  in  leaving  the  train,  and  that 
he  acted,  in  part  under  the  direction  of  the 
conductor,  and,  if  there  was  danger,  the  in- 
dications of  danger  were  not  of  sn<Hi  a  na- 
ture to  be  discovered  by  the  plaintiff. 

The  eleventh  and  twelfth  assignments  com- 
plain of  the  action  of  the  trial  court  in  ad- 
mitting the  evidence  of  Mrs.  Hlbbitts,  the 
wife  of  the  plaintiff,  testifying  as  to  the 
physical  condition  of  the  plaintiff  after  his 
Injury,  and  where  he  complains  he  was  in- 
jured, and  to  some  extent  what  was  the 
effect  of  those  injuries.  The  evidence  was 
admissible.  Ry.  Co.  v.  Clippenger  (Tex.  Civ. 
App.)  106  S.  W.  158;  Ry.  Oo.  v.  Zwiener 
(Tex.  Civ.  App.)  38  S.  W.  375;  Wheeler  v. 
Ry.  Co.  (Tex.)  43  S.  W.  876 ;  Jackson  v.  Ry. 
Co.,  23  Tex.  Civ.  App.  319,  55  S.  W.  376;  Ry. 
Oo.  V.  Brown,  30  Tex.  Civ.  App.  67,  69  8.  W. 
1010. 

In  the  bill  of  exceptions  set  out  under  the 
thirteenth  assignment  of  error,  objection  is 
made  to  the  argument  of  one  of  the  attorneys 
Of  the  plaintiff.  The  argument  there  com- 
plained of  appears  to  be  a  criticism  upon  the 
decisions  of  the  Supreme  Court  of  New  York, 
and,  to  some  extent  an  attack  upon  the  Judg- 
es that  comprised  that  court  The  bill  of  ex- 
ception shows  that  the  Jury  were  properly  In 
structed  by  the  court  to  disregard  that  argu- 
ment, and  the  argument  was  withdrawn  by 
the  counsel  who  made  it  There  is  no  objec- 
tion in  this  record  that  the  verdict  is  ex- 
cessive, and  in  fact  there  is  no  attack  upon 
the  verdict  and  Judgment  of  the  court  be- 
low on  the  ground  that  it  is  not  supported 
by  the  evidence.  While  the  argument  was 
Improper,  we  are  inclined  to  think  that,  upon 
its  withdrawal  by  the  attorney  and  the  in- 
struction by  the  court,  no  harmful  result  fol- 
lowed. 

The  argiunent  complained  of  in  the  four- 
teenth assignment  of  error  we  think  was 
proper.  An  attorney  has  the  right  to  draw  a 
conclusion  from  the  evidence,  and  discuss  It 
to  the  Jury  as  to  what  he  thinks  would  be 
a  prober  amount  of  damages  to  be  allowed. 

The  remaining  assignments,  except  the 
nineteenth,  complain  of  the  action  of  the 
trial  court  in  overruling  demurrers.  The 
plaintiff's  petition,  in  our  opinion,  states  a 
good  cause  of  action,  and  is  not  subject  to 
the  demurrers  urged. 

In  view  of  the  charge  of  the  trial  court, 
the  requested  instruction  as  set  out  under 
the  nineteenth  assignment  of  error  was  prop- 
erly refused. 

We  find  no  error  In  the  record,  and  tiie 
Judgment  is  affirmed. 
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CITT    OF    SAN    ANTONIO    T.    WIM>BN- 

STEIN.» 

(Court  of  Civil  Appeals  of  Texas.     Marcii  11, 

1908.    On  Reliearing,  Aprii  8,  1906.    Snp- 

piemental  Opinion,  April  16,  1908.) 

L  HnsBARD  AND  WiFB— iRJtmras  TO  Whs- 
Actions— JoiNDEB  or  HUBB.'lND. 

Where,  in  an  action  for  injuries  to  a  mar- 
ried woman,  stie  alieged  that  her  husband  had 
abandoned  her  and  had  refused  to  join  in  the 
suit,  she  was  authorized,  on  proof  of  such  allega- 
tion, to  prosecute  the  suit  without  joining  mm 
as  a  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
«)L  28,  Husband  and  Wife,  {§  767-770,  773.] 

2.  Parties— Defect  of  Pabties— Waiver. 

Where  plaintiff's  first  original  petition  was 
filed  September  24,  1902,  and  defendant  did  not 
ptead  in  abatement  that  there  was  a  defect  of 
parties  plaintiff  for  failure  to  join  plaintiff's 
imsband  until  the  filing  of  an  answer  in  1907, 
aocb  objection  should  have  been  considered  waiv- 
ed by  toe  delay. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  37,  Parties,  H  167-177.] 

3.  Pu:ADiNa — Supplemental  Petition. 

Where,  in  an  action  by  a  married  woman, 
defendant  pleaded  in  abatement,  by  answer,  the 
nonjoinder  of  plaintifiTs  husband  as  a  party, 
plaintiff  properly  replied  by  supplemental  peti- 
tion, aliening  that  prior  to  the  commencement 
of  tbe  suit  ^e  was  living  apart  from  her  hus- 
band, earning  her  own  living  as  a  feme  sole, 
and  that,  since  the  commencement  of  the  suit, 
she  had   obtained  a   divorce  from  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  39,  Pleading,  H  836-S41.] 

4.  Same— Trial  Auenduent— Permission  to 
File — Discretion. 

Where  matter,  sought  to  be  pleaded  by  a 
trial  amendment,  by  the  exercise  of  proper 
diligence,  could  have  been  discovered  and  plead- 
ed before  trial,  and  the  amendment  stated  no 
&u;ts  which  would  relieve  the  defendant  from 
liability,  tl>e  court  did  not  err  in  refusing  to  per- 
mit the  amendment  to  be  filed. 

SESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  39,  Pleading,  {{  653-675.] 

5.  MnNiciPAL  Corporations  —  Streets— Db- 
YBCTiTE  Sidewalks  —  Dutt  to  Repaib  — 
Abutting  Owner. 

The  duty  to  use  ordinary  care  to  keep  city 
sidewalks  in  repair  is  ordinarily  on  the  dty, 
and  not  on  the  abutting  property  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  36,  Municipal  Corporations,  {{  1591-1594.] 

&  Trial— RsqussT  to  Charob— Instructionb 

Given. 

It  is  not  error  to  refuse  a  re<^uested  in- 
struction, the  substance  of  which  is  given  in  the 
court's  general  charge. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  661-659.] 

7.  M0HICIFAI.  Corporations  —  Defective 
SiDEWALKB— Injuries— CoNTRiBUTORT  Neo- 

LIOENCE. 

A  pedestrian,  injured  by  a  defect  in  a  city 
sidewalk,  is  not  negligent  where  she  waH  ignorant 
of  the  defect  until  she  sustained  the  injury. 

nNote. — For  cases  in  point,  see  Cent  Dig. 
6,   Municipal   Corporations,  t  1677.] 

&  Same — ^£2vidence. 

In  an  action  for  injuries  to  a  pedestrian 
by  a  defect  in  a  city  sidewalk,  a  question  wli'<th- 
er  it  would  not  have  been  safer  for  her  to  have 
stepped  into  the  street  and  walked  around  the 
defect  in  the  walk  on  the  asphalt  pavement  was 
properly  excluded  aa  immaterial.         _     

'Writ  of  error  denied  by  Supreme  Court. 


9.  Appeal— Bxceptionb—Nkckssitt. 

In  order  to  predicate  error  on  the  court's 
failure  to  instruct  the  jury  not  to  consider  cer- 
tain testimony,  a  bill  of  exceptions  must  be  re- 
served to  the  ruling. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §|  1516-1532.] 

10.  Witnesses  —  Impeachment  —  Collateral 
Issue. 

In  an  action  by  a  married  woman  for  in- 
juries, caused  by  defects  in  a  sidewalk,  she 
could  not  be  impeached  by  evidence  that  a  child 
was  l>om  to  her  three  montlis  after  her  mar- 
riage. 

11.  TriaI/— Misconduct  or  CounseI/— Argu- 
ment. 

Where  improper  remarks  of  plaintiff's  coun- 
sel were  not  without  provocation,  and  the  court' 
sustained  defendant's  exceptions  to  the  remarks, 
and  plaintifTs  counsel  asked  the  jury  not  to 
consider  them,  the  error,  if  any,  was  cured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  46,  Trial,  {  316.] 

On  Rehearing. 

12.  Husband  and  Wife— Injury  to  Spouse- 
Damages— Community  Property. 

Damages  for  personal  injuries  to  either  hus- 
band or  wife  are  community  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  }  912.] 

13.  Municipal  Corporations  —  Defective 
Sidewalks — Injuries  to  Pedestrians — Ac- 
tions—Instruomons. 

In  an  action  against  a  city  for  injuries  to 
plaintiff  by  stepping  into  a  hole  in  a  sidewalk, 
the  charge  limited  her  right  of  recovery  to  such 
injury  as  she  might  have  received  from  step- 
ping into  a  bole  wtiile  walking  along  the  side- 
walk on  a  certain  street  and  made  the  city 
responsible  for  the  consequences  of  such  injury 
only  in  the  event  of  its  failure  to  use  ordinary 
diligence  in  maintaining  the  sidewalk  reason- 
ably safe  for  persona  using  the  same.  Held,  that 
the  court  sufficiently  limited  plaintiff's  right  to 
recover  to  the  injuries  sustained  by  stepping  into 
the  hole,  and  did  not  permit  a  recovery  on  ac- 
count of  any  other  defect 

14.  Same— Duty  of  City. 

The  duty  of  a  city  to  use  ordinary  diligence 
in  maintaining  a  sidewalk  in  a  reasonably  safe 
condition  for  persons  to  use  the  same  com- 
prehends the  duty  of  exercising  ordinary  care 
to  keep  the  sidewalk  free  from  such  boles  aa 
might  reasonably  be  deemed  such  as  would  cause 
injury  to  persons  while  walking  along  the  walk. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  U  1612-1615.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   Arthur  W.  Seellgson,  Judge. 

Action  by  Mary  Wildensteln  against  the 
city  of  San  Antonio.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Afflnned. 

Joseph  Ryan,  for  appellant  T.  J.  New- 
ton and  Win  A.  Morrtss,  for  appellee. 

XEILIi,  J.  This  la  a  suit  by  the  appellee 
agiiinst  appellant,  to  recover  damages  for 
personal  injuries  caused  by  the  iatter's  neg- 
ligence In  failing  to  keep  one  of  its  streets 
in  proper  repair,  a  hole  being  in  its  side- 
walk, in  which  plaintiff  stepped  and  was 
Injured.  In  her  original  petition,  which  was 
filed  September  24,  1902,  there  Is  an  absence 
of  any  allegation  to  show  whether  she  was 
married  or  single  when  the  accident  occurred, 
or  at  the  time  the  suit  was  brought.  There 
is  also  an  absence  of  such  an  allegation  in 
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lier  first  amended  original  petition,  wbidi 
was  filed  April  1,  1907.  Tbe  defendant's 
original  answer  does  not  appear  in  the  tran- 
script ot  tlie  record,  nor  does  it  show  when 
It  was  filed.  Its  first  amended  original  an- 
swer was  filed  April  1,  1907.  It,  after  ex- 
cepting to  piaintilTs  petition,  contains  a  plea 
in  abatement,  alleging  that  at  the  date  of 
plaintiff's  alleged  injuries,  and  when  this  suit 
was  instituted,  she  was  a  feme  covert;  and 
that,  her  husband  not  having  been  made 
a  party,  the  suit  should  be  abated.  The 
amended  answer  also  contains  a  general  de- 
nial and  a  plea  of  contributory  negligence. 
On  the  same  day,  plaintlfC,  in  reply  to  de- 
fendant's plea  in  abatement,  filed  her  first 
sui^lemental  petition,  In  which,  after  ex- 
cepting to  defendant's  plea  in  abatement 
because  it  was  not  verified  by  affidavit,  she 
alleged  that,  when  the  suit  was  filed,  and 
long  prior  thereto,  she  was  living  separate 
and  apart  from  her  husband,  earning  her 
living,  as  a  feme  Sole,  and  that  her  husband 
refused  to  Join  in  the  suit;  that  at  the  time 
a  suit,  which  had  been  brought  by  her 
against  him  for  a  divorce,  was  pending,  and 
that  since  she  had  obtained,  by  the  suit, 
a  decree  of  divorce  from  him,  and  that  she 
is  a  single  woman,  and  entitled  to  prosecute 
the  suit  without  her  former  husband  being 
made  a  party.  On  the  day  the  supplemental 
petition  was  filed  the  defendant  filed  its 
first  supplemental  answer,  containing  tbe  fol- 
lowing special  exceptions  thereto:  "(1)  That 
plaintiff  cannot  now  obtain  leave  to  prose- 
cute this  suit  alone,  because  her  right  of 
action  is  barred  by  the  statute  of  limita- 
tions, if  she  ever  had  any  such  right  (2) 
That  plaintiff  cannot  set  the  same  up  in  a 
supplemental  petition,  but  the  same  must  be 
set  up  in  original  pleading  and  petition." 
It  then  alleges  that  plaintiff's  husband,  Chris 
Wildenstein,  is  a  necessary  party  to  the 
suit,  and  should  be  made  a  party  to  deter- 
mine his  Interest  therein;  that  therefore 
there  Is  a  nonjoinder  of  a  necessary  party. 
The  prayer  is  that,  should  the  exceptions  be 
overruled,  he  be  made  a  party  defendant, 
and  his  right,  if  any  he  has,  of  recovery  be 
adjudicated.  On  April  2,  1907,  tbe  defend- 
ant filed  a  trial  amendment,  in  which  it  al- 
leged that  It  had  no  notice  of  the  alleged 
defect  In  the  sidewalk,  which  was  the  prop- 
erty of  one  Piper,  and  leased  by  him  to  the 
San  Antonio  Brewing  Association,  and  by 
such  association  to  R.  Bozzi,  and  that  such 
parties  were  responsible  for  the  defect,  if 
any.  In  the  sidewalk,  and  that,  if  plaintiff 
suffered  any  injury,  it  was  caused  by  their 
negligence,  and  not  by  defendant's.  The  de- 
fendant's exceptions  to  plaintiff's  petition 
and  first  supplemental  petition  were  present- 
ed to  and  overruled  by  the  court  The  de- 
fendant's plea  of  nonjoinder  was  also  sub- 
mitted to  and  heard  by  the  court  without 
a  Jury,  and  overruled,  and  its  prayer  to  make 
Chris   Wildenstein  a  party  defendant  was 


denied.  The  cause  then  proceeded  to  trial 
before  a  Jury,  and  after  two  witnesses  had 
testified  for  plaintiff,  and  the  third  was 
under  cross-examination,  tbe  court  refused 
defendant  leave  to  file  a  trial  amendment, 
to  which  ruling  It  excepted.  The  trial  pro- 
ceeded, and  resulted  in  a  verdict  and  Judg- 
ment In  favor  of  the  plaintiff  for  $6,000, 
from  whl<^  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  evidence  is  reasonably  sufficient  to 
warrant  tbe  Jury  in  finding  the  following 
facts:  (1)  That  on  July  25,  1002,  plalnUff. 
while  walking  along  the  sidewalk  on  East 
Commerce  street.  In  the  city  of  San  Antonio, 
stepped  into  a  hole,  and  was  thrown  to  the 
ground,  and  thereby  sustained  serious  and 
permanent  personal  injuries.  (2)  That  the 
defendant  failed  to  use  ordinary  care  and 
diligence  in  maintaining  the  sidewalk  in  a 
condition  reasonably  safe  for  the  use  of  tbe 
public,  and  such  negligence  was.  the  proxi- 
mate cause  of  plaintiff's  Injuries.  (3)  That, 
if  defendant  did  not  actually  know  of  such 
defect  in  the  sidewalk,  such  defect  had  ex- 
isted for  such  a  great  length  of  time,  and 
was  of  such  character,  as  to  charge  it  as  a 
matter  of  law  with  knowledge  thereof  and 
of  its  danger  to  pedestrians.  (4)  That  it  was 
at  night  when  defendant  stepped  into  the 
hole,  and,  it  being  dark,  the  sidewalk  cover- 
ed with  water,  and  she  unaware  of  the 
existence  of  such  defect,  she  was  not  guilty 
of  any  negligence  proximately  contributing 
to  her  Injuries.  (6)  That  by  reason  of  the 
negligence  of  defendant  in  allowing  such 
defect  in  the  sidewalk,  and  the  injuries  prox- 
imately caused  the  plaintiff  thereby,  she  has 
been  damaged  in  the  sum  of  $5,000. 

Conclusions  of  Law. 

1.  It  having  been  alleged  in  plaintiff's  first 
supplemental  petition  that  her  husband  had 
abandoned  her,  and  had  refused  to  Join  her 
in  the  suit,  she  was,  upon  proof  of  such  al- 
legation, authorized  to  institute  and  prose- 
cute the  suit  without  Joining  him  as  a  par- 
ty. Bennett  v.  Gillette  (Tex.  Civ.  App.)  67 
S.  W.  302;   Speer  on  Married  Women,  f  287. 

2.  Her  husband  having  abandoned  her  and 
refused  to  Join  In  the  suit  it  follows  from 
our  first  conclusion  of  law  that  the  court 
did  not  err  in  denying  defendant's  motion 
to  dismiss  tbe  action  because  tbe  husband 
was  not  made  a  party.  There  was  no  Issue 
as  to  plalntlfTs  coverture  when  her  injuries 
occurred,  and  when  the  suit  was  Instituted, 
for  the  allegations  in  her  pleadings,  as  well 
as  the  undisputed  evidence,  show  that  she 
was  then  covert  Nor  was  there  any  ques- 
tion about  the  facts  that  when  the  case  was 
tried,  her  marriage  had  been  dissolved  by 
a  decree  of  divorce,  and  she  was  a  single 
woman.  Besides,  It  does  not  appear  from  the 
record  that  defendant  requested  that  the 
issue  of  coverture  be  submitted  to  the  Joiy: 
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bat,  on  the  contrary,  It  shows  the  matter 
was  disposed  of  by  the  court  without  ob- 
jection from  either  party. 

3.  There  was  no  error  in  the  court's  over- 
mling  any  of  the  special  exceptions  to  plaln- 
tilTs  first  supplemental  petition.  Upon  its 
face  the  original  petition,  as  well  as  the  first 
amended  one,  was  good;  and  the  defendant, 
in  its  first  original  answer,  having  for  the 
Iret  time  pleaded  In  abatement  the  non- 
joinder of  her  husband  (which  should  have 
been  considered  waived  by  the  long  delay 
in  setting  It  up).  It  was  the  prefer  mode  of 
pleading,  as  prescribed  by  rule  5  of  the  dis- 
trict court  (67  S.  W.  zz),  for  plaintiff  to 
reply  to  it  by  a  supplemental  petition.  Stan- 
difer  T.  Bond  Hardware  Co.  (Tex.  Civ.  App.) 
94  S.  W.  144. 

4.  The  sixth  assignment  of  error  complains 
that  the  court  erred  in  refusing  to  permit 
defendant  to  file  its  trial  amendment.  It 
will  be  seen  from  our  statement  of  the  plead- 
ings of  the  respective  parties  that  a  trial 
amendment  was  filed  by  the  defendant  on 
April  2,  1907;  but,  from  the  Judgment,  It 
appears  that  the  court  refused  to  permit  It 
to  be  filed.  At  the  stage  of  the  trial  when 
leave  was  asked  by  the  defendant  to  file  the 
trial  amendment  we  think.  Instead  of  the 
court's  abusing  its  discretion  in  refusing  the 
request,  it  would  have  been,  rather  an  abuse 
of  its  discretion  to  have  granted  11  It  is 
apparent  that  the  matters  sought  to  be  plead- 
ed by  the  amendment  could  have,  by  the  eX' 
ercise  of  proper  diligence,  been  discovered 
and  pleaded  long  before  the  case  was  called 
for  trial;  and,  this  not  having  been  done, 
it  would  have  been  unjust  to  the  plaintiff, 
after  the  trial,  before  the  Jury  had  cmn- 
menced,  to  have  permitted  an  amendment 
which  would  have  required  the  case  to  be 
taken  from  the  Jury  and  continued  to  an- 
other term,  for  the  purpose  of  citing  new 
parties,  sought  to  be  made  by  the  amend- 
ment However,  the  trial  amendment  dis- 
closes no  facts  which  would  render  the  own- 
er or  the  lessees  of  the  abutting  property 
liable  for  the  defect  In  the  sidewalk  which 
caused  plaintiff's  Injury.  Sidewalks  are  uni- 
formly regarded  as  a  part  of  the  street, 
and  the  duty  primarily  is  upon  the  city  to 
exercise  ordinary  care  to  maintain  them  In 
a  reasonably  safe  condition  for  the  use  of 
the  public:  and,  ordinarily,  an  abutting 
•wner  is  under  no  duty  to  the  public  to  keep 
the  sidewalk  in  front  of  his  premises  in 
r^air.    Abbott  Municipal  Corp.  {  1016. 

5.  The  substance  of  special  charge  No.  4, 
tbe  refusal  of  which  is  the  basis  of  the  seventh 
assignment  of  error,  is  embraced  in  the  third 
paragraph  of  the  court's  general  charge,  where 
the  principle  of  law  enimciated  is  as  clearly 
stated,  and  In  a  manner  as  favorable  to  de- 
fendant, as  in  the  charge  requested. 

&  The  eighth  and  ninth  assignments  of  er- 
ror are  directed  against  the  first  paragraph  of 
the  court's  charge,  which  is  as  follows:  "If 
you  lielieve  from  the  evidoDce  that  on  or 


about  July  26,  1902,  while  plaintiff  was  walk- 
ing along  the  sidewalk  on  East  Commerce 
street.  In  the  city  of  San  Antonio,  Tex.,  and 
while  so  walking,  she  stepped  into  a  hole  and 
was  thrown  to  the  ground  and  thereby  sus- 
tained any  of  the  Injmrles  alleged  In  her  peti- 
tion, and  you  further  find  that  said  defendant 
city  failed  to  use  ordinary  skill  and  diligence 
in  maintaining  said  sidewalk  reasonably  safe 
for  persons  using  the  same,  and  that  such  fail- 
ure, If  any,  was  negligence,  and  that  such 
negligence,  if  any,  was  the  proximate  cause  of 
plaintiff's  Injuries,  if  any,  and  if  you  further 
find  from  tbe  evidence  that  the  defendant  city 
knew  of  the  defective  condition  of  said  side- 
walk, if  it  was  in  such  condition,  or  that  the 
defect  if  any,  in  said  sidewalk  had  existed 
for  such  length  of  time  prior  to  the  alleged 
injury  that  the  defendant  city's  o£Qcers  or 
servants  having  charge  of  such  matters  should, 
by  the  exercise  of  ordinary  diligence,  have 
known  of  its  existence.  If  It  did  exist,  and 
you  further  find  that  the  plaintiff  was  not  her- 
self guilty  of  any  negligence  which  caused  or 
contributed  to  her  injuries,  if  any,  then  you 
will  find  for  the  plaintiff."  Without  re3;>eating 
the  propositions  asserted  under  these  assign- 
ments, which  are  merely  enunciations  of  ab- 
stract principles  of  law,  it  Is  deemed  suffi- 
cient to  say  that  the  principle  Involved  in 
each  proposition  Is  contained  In  the  paragraph 
of  the  charge  complained  of. 

7.  Plaintiff,  being  ignorant  of  the  defect  in 
tbe  sidewalk  until  she  sustained  the  injury 
in  consequence  of  it  could  not  have  been 
guilty  of  contributory  negligence  in  walking 
on  It;  and,  as  she  could  not  have  told,  until 
she  was  Injured,  that  it  would  have  been  safer 
for  her  to  have  taken  the  street,  instead  of 
the  sidewalk,  we  cannot  perceive  that  It  would 
have  been  of  any  benefit  to  def«idant  for  her 
to  have  been  permitted  to  answer  the  ques- 
tion: "Now,  wouldn't  the  safer  place  be  to 
step  out  into  the  street  and  walk  over  that 
nice  asphalt  street?"  After  she  was  injured 
by  falling  Into  the  hole  In  the  sidewalk.  It 
was  evident  that  It  would  have  been  safer, 
as  regards  an  Injury  from  the  defective  side- 
walk, for  her  to  have  taken  the  street  Instead. 
But  it  would  have  been  of  no  benefit  to  the 
defendant  to  have  her  testify  to  the  fact  We, 
therefore,  overrule  the  tenth  assignment  of  er- 
ror, wliich  complains  of  the  court's  sustaining 
objections  of  plaintiff's  counsel  to  the  ques- 
tion above  quoted,  asked  by  defendant's  at- 
torney, to  the  plaintiff. 

8.  It  does  not  appear  that  defendant  ex- 
cited to  the  refusal  of  the  court  to  exclude 
the  answers  of  the  witness  Wayrich  to  cer-, 
tain  questions,  which,  upon  objections  of  its 
coimsel,  were  held  leading.  If  the  answers 
were  deemed  prejudicial  to  the  defendant  in 
order  to  predicate  error  upon  the  failure  of 
the  court  to  Instruct  the  Jury  not  to  consider 
them,  a  bill  of  exceptions  should  have  been  re- 
served to  the  ruling.  However,  If  a  bill  of 
exceptions  had  been  reserved,  we  would  be 
inclined  to  hold  that  the  error  was  harmless, 
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because  the  answers  were  such  as  did  not  In 
any  way  tend  to  Injure  the  defendant.  There- 
fore the  eleventh  assignment  of  error  Is  over- 
ruled. 

9.  It  was  a  matter  of  no  concern  to  defend- 
ant, who  Is  a  municipal  corporation,  when 
plaintiff's  first  child  was  bom.  If  It  had  been 
shown  that  its  birth  was  res  gestae,  a  part  of 
and  cotemporaneous  with  the  celebration  of 
tiie  marriage,  it  would  not  affect  the  case; 
for  such  an  issue  was  foreign  to  any  Issue  In 
It  Therefore  the  court  did  not  err  in  refus- 
ing to  permit  defendant's  counsel  to  prove, 
by  plaintiff,  that  her  first  child  was  born  soon 
after,  within  three  months  of  her  marriage. 
We  know  of  no  principle  of  Impeaching  a 
married  woman  on  a  collateral  Issue,  such  as 
the  birth  of  a  child,  by  showing  how  soon  It 
was  bom  after  its  mother's  marriage.  Such 
evidence  might  by  some  be  regarded  against 
public  policy,  as  tending  in  the  direction  of 
"race  suicide." 

10.  Our  conclusions  of  fact  dispose  of  the 
propositions  under  the  thirteenth  assignment 
of  error,  which  contend  the  verdict  is  contrary 
to  the  evidence.  The  court,  having  sustained 
defendant's  exceptions  to  the  remarks  of 
plaintitTs  counsel,  and  be  having  asked  the 
Jury  not  to  consider  them,  we  do  not  think  the 
Judgment  should  be  reversed  on  account  of 
them.  Besides,  If  the  remarks  were  improper, 
the  record  shows  that  they  were  made  not 
without  provocation. 

There  Is  no  error  in  the  Judgmrat,  and  It  Is 
affirmed. 

On  Rehearing. 

It  would  seem  from  this  motion  that  coim- 
sel  has  misconstrued  our  first  conclusion  of 
law.  We  thought  it  too  well  settled  by  the 
law  of  this  state  that  damages  for  personal 
injuries  to  either  the  husband  or  wife  are 
community  property  to  say  anything  on  the 
subject,  but  simply  Intended  to  bold  that, 
though  the  damages  sued  for  by  plaintiff  woe 
community  property,  her  husband  having 
abandoned  her  and  refused  to  sue  or  Join  her 
in  a  suit  to  recover  them,  she  could  Institute 
and  prosecute  the  suit  for  such  damages.  The 
record  supports  our  findings  of  fact,  and  the 
authorities  our  conclusions  of  law  upon  every 
question  presented  on  this  appeal,  and  It 
would  be  superfluous  to  add  anything  more  to 
our  original  opinion. 

The  motion  is  overruled. 

Supplemental  Opinion. 

It  la  claimed  by  appellant  that  the  eighth 
assignment  of  error  was  not  passed  upon.  By 
referring  to  the  original  opinion  it  will  be  seen 
that  the  eighth  and  ninth  assignments,  which 
were  grouped  and  presented  together  in  ap- 
pellant's brief,  were  expressly  passed  upon. 
But  the  eighth  assignment  of  error  was  after- 
wards presented  in  the  brief  by  Itself,  and  un- 
der it  the  proposition  urged  that,  inasmuch  as 
plaintiff  alleged  her  injuries  were  caused  from 
stepping  in  a  hole  In  the  sidewalk,  and  she 


predicated  her  right  to  recora  upon  the  city's 
negligence  in  permitting  the  bole  to  remain 
there,  It  was  error  in  the  court  to  Instruct  th« 
Jury  that  she  could  recover  on  account  of  any 
other  defect  As  nothing  was  said  in  the 
original  opinion  in  regard  to  this  proposition 
under  the  eighth  assignment,  we  deem  It 
proper  to  say  that  the  charge  will  not  admit 
of  any  such  construction  as  is  contended  for. 
It  limits  her  right  of  recovery  for  such  In- 
Jury  alone  as  she  may  have  received  from 
stepping  into  a  hole  while  walking  along  the 
sidewalk  on  East  Commerce  street,  and  makes 
the  city  responsible  for  the  consequence  of 
such  Injury  only  in  the  event  of  its  failure  to 
use  ordinary  skill  and  diligence  in  maintain- 
ing the  sidewalk  reasonably  safe  for  persons 
using  the  same.  It  was  the  duty  of  the  dty 
to  use  such  skill  and  diligence  to  the  end 
stated  In  the  charge;  and  this  duty  compre- 
hended the  duty  of  exercising  ordinary  care 
to  keep  the  sldetvalk  free  from  such  holes  as 
might  reasonably  be  deemed  such  as  to 
cause  injury  to  persons  while  walking  along 
it  The  charge  clearly  excluded  any  right 
to  recover  damages  for  any  Injury  caused 
from  any  defect  in  the  sidewalk,  except  the 
hole  plaintiff  stepped  In.  In  fact,  there  was 
no  evidence  tending  to  show  any  other  defect, 
or  tending  to  show  an  Injury  from  any  other 
cause. 

For  tbese  reasons  the  proposition  referred  to 
under  the  eighth  assignment  was  not  sos- 
talned. 


GULF,  C.  *  S.  F.  RT.  CO.  et  al.  v.  KIMBLE. 

(Court  of  Civil  Appeals  of  Texas.     March  25, 

190a) 

1.  EviDERCB— Opinion  of  WirmtasBS— Ques- 
tion OF  Law  and  Fact. 

Where,  in  an  action  against  a  carrier  for 
rough  handling  of  and  delay  in  transporting  cat- 
tle, there  was  evidence  of  the  value  of  the  cattle 
on  th^ir  arrival  at  the  point  of  destination  in  the 
condition  described,  and  of  their  value  when  re- 
ceived by  the  carrier  for  shipment  testimony 
of  witnesses  as  to  what,  in  their  opinion,  would 
have  been  the  reasonable  value  of  the  cattle  if 
transported  within  a  reasonable  time  and  with 
ordinary  care,  was  erroneous,  as  calling  for  the 
opinion  of  the  witnesses  on  a  mixed  question  of 
law  and  fact. 

2.  Save — Statement  of  Fact. 

Statements  of  witnesses- describing  cattle  by 
using  the  words  "in  bad  condition,"  "hard  look- 
ers,' "in  very  bad  shape."  are  admissible  as 
statements  of  fact,  and  are  not  objectionable  as 
the  opinion  of  the  witnesses. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  K  2149-2185.1 

3.  Same— CoifPETBNOT  of  Witnesses. 

A  person  is  not  competent  to  give  hia  opin- 
ion as  to  what  is  the  usual  time  required  for 
the  transportation  of  a  shipment  of  cattle  from 
one  point  to  another,  where  his  opinion  is  based 
on  one  shipment  testified  to  by  him. 

4.  Caeeiers — Cabriage  of  Live  Stock — Lim- 
iting LiABtLiTY— Effect. 

A  carrier  cannot  limit  its  liability  for  fail- 
ing to  provide,  as  required  by  law,  proper  facil- 
ities for  feeding  and  watering  live  stock,  and  to 
give  an  opportunity  to  the  shipper  to  feed  and 
water  the  same  when  requested;   and,  though  a 
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contract  of  abipment  blnda  the  company  to  atop 
for  watering  and  feeding  when  requested  to  do 
Ro  in  writinK  by  the  shipper,  the  shipper  may 
malce  a  verbal  request,  and  may  recover  dam- 
igea  resulting  from  a  noncompliance  with  sndi 
request 

[E^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  (  933.] 

5.  Saiib— Evidence. 

In  an  action  against  a  carrier  for  rough 
handling  of  a  shipment  of  live  stock,  the  admis- 
sion of  evidence  that  the  conductor,  after  he 
had  been  informed  that  the  shipper  wanted  the 
cattle  watered  and  fed  at  a  station,  promised  the 
shipper  to  feed  and  water  the  cattle  there,  was 
not  prejudicial  to  the  carrier,  since  it  amounted 
only  to  a  notification  to  the  carrier  that  the 
shipper  desired  to  have  the  cattle  watered  and 
fed  there. 

6.  Same— Ltabujtt  of  Initiai.  Cabbikb. 

An  initial  carrier,  limiting  its  liability  by 
the  contract  of  shipment  to  damages  occurring 
to  the  shipment  on  its  own  line,  is  not  liable  for 
injnries  to  the  shipment  occurring  on  the  line 
of  the  connecting  carrier,  the  initial  carrier  not 
undertaking  to  transport  the  shipment  beyond 
the  terminus  of  its  own  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  950.1 

Appeal  from  District  Court,  Bnmet  Cotrn- 
ty ;  Clarence  Martin,  Judge. 

Action  by  0.  C.  Kimble  against  the  Onlf, 
Colorado  &  Santa  F6  Railway  Company  and 
others.  From  a  judgment  for  plaintiff  as  to 
three  of  the  defendants,  they  appeal.  Afi9rm- 
ed  In  part.    Reversed  and  remanded  In  part. 

S.  B.  FlBher,  J.  H.  Tallichet,  S.  W.  Fisher, 
and  J.  W.  Terry,  for  appellants.  Ike  D. 
Wbite  and  T.  E.  Hammond,  for  appellee. 

RICE.  J.  This  was  a  suit  by  appellee 
against  the  Houston  &  Texas  Central  Rail- 
road Company,  the  Gulf,  Colorado  &  Santa 
V6  Railway  Company,  the  Atchison,  Topeka 
4  Santa  F6  Railway  Company,  and  the  St 
Louis  &  San  Francisco  Railway  Company,  to 
recoTer  damages  alleged  to  have  been  sustain- 
ed by  bim,  growing  out  of  delay  and  rough 
handling  to  a  shipment  of  cattle  from  Marble 
Falls  and  Burnet,  Tex.,  to  Beggs,  In  the  Ind- 
ian Territory,  made  on  April  6,  1904. 

Tbe  case  was  tried  before  the  court  with- 
out a  jury,  and  resulted  In  a  judgment  in 
favor  of  the  St  Louis  &  San  Francisco  Rail- 
way Company,  and  In  favor  of  appellee 
against  the  Houston  &  Texas  Central  Rail- 
road Company  for  $24,  against  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company  for  $738, 
and  against  the  Atchison,  Topeka  &  Santa  Fd 
Railway  Company  for  $369,  which  last  three 
companies  have  prosecuted  an  appeal  to  this 
court  and  by  their  first  assignment  of  error 
urge  that  the  court  erred  in  admitting  In 
evidence  the  testimony  of  several  witnesses, 
to  the  effect  that,  If  plaintiff's  cattle  bad 
t>een  transported  with  ordinary  care,  speed, 
and  dispatch,  and  witbin  a  reasonable  time 
over  tbe  defendants'  lines  of  railway  to  their 
destination,  the  market  value  of  said  cattle 
would  have  been  for  steers  from  $24  to  $27 
per  head,  for  cows  from  $1.5  to  $20  per  bead, 
and  for  calves  from  $5  to  $7  per  bead,  be- 


cause said  testimony  Involves  tbe  opinion  or 
conclusion  of  said  witnesses  on  wbat  is  ordi- 
nary care  and  what  is  reasonable  time — 
mixed  questions  of  law  and  fact  to  be  deter- 
mined by  tbe  court  and  not  by  said  witness- 
es. And  the  second  assignment  of  error. 
In  effect  urges  that  the  flndings  of  fact  of  the 
court  based  thereon  were  not  supported  by 
legal  evidence.  These  assignments  raise  prac- 
tically tbe  same  questions,  and  may  prop- 
erly be  considered  together.  The  questions 
propounded  to  said  witness  were  as  follows : 
"Assuming  that  the  said  cattle  belonging  to 
plaintiff  were  in  reasonably  fair  and  mer- 
ctumtable  condition  as  to  strength  and  flesh 
when  th^  were  loaded  on  the  train  at  Marble 
Falls  and  Burnet  and  that  they  were  an 
average  grade  of  cattle,  and  had  been  taken 
from  pastures  in  which  there  was  and  bad 
t)een  reasonably  good  grass  duriqg  tbe  winter 
of  1903-04  and  tbe  spring  of  1904,  and  that 
they  were  'in  reasonably  fair  condition  and 
uninjured  when  loaded  on  the  train,  please 
state  whether  or  not  you  know  what  would 
have  been  the  reasonable  market  value  of 
said  cattle  when  tbey  arrived  at  Beggs,  In 
the  Indian  Territory,  If  they  had  been  trans- 
ported there  with  ordinary  care,  speed,  and 
dispatch,  and  within  a  reasonable  time  over 
tbe  lines  of  defendant  companies" — ^to  which 
questions  said  witnesses  answered  as  above 
outlined  in  api>ellants'  first  assignment  of  er- 
ror. In  this  connection  there  was  other  evi- 
dence In  the  record  from  some  of  these  and 
other  witnesses  as  to  the  market  value  of 
said  cattle  upon  their  arrival  at  Beggs  In  the 
condition  described  by  them,  and  also  as  to 
their  value  when  received  by  appellants  for 
shipment  It  will  therefore  be  seen  that  the 
witnesses  were  allowed  to  state  what  In  their 
oiplnlon  would  have  been  the  reasonable 
value  of  said  cattle  at  Beggs,  Ind.  T.,  their 
destination.  If  they  had  been  transported 
within  a  reasonable  time  and  with  ordinary 
care,  which  would  have  been,  in  effect  to 
permit  them  to  give  their  opinion  as  to  a 
mixed  question  of  law  and  fact  which  Is  not 
permissible.  Witnesses,  where  qualified  by 
reason  of  their  peculiar  skill  or  knowledge, 
rendering  them  experts  as  It  were,  have  been 
allowed  to  give  tbelr  opinion,  based  upon  a 
hypothetical  case,  and  such  evidence.  Is  fre- 
quently necessary  for  the  determination  of 
an  issue  before  the  court ;  but  they  cannot  be 
allowed,  as  In  tbe  present  Instance,  to  ex- 
press their  opinion  upon  a  mixed  question  of 
law  and  fact,  and  the  admission  of  such 
evidence,  onder  the  facts  of  this  case,  was 
error.  In  an  opinion  handed  down  on  Marcii 
11,  1908,  the  Supreme  Court  In  answer  to  a 
question  certified  from  this  court  in  the  case 
of  H.  &  T.  C.  R.  R.  Co.  v.  W.  H.  Roberts  (not 
yet  officially  reported)  108  8.  W.  808,  involv- 
ing tbe  same  question  as  here  presented,  held 
tluit  It  was  error  to  admit  such  testimony, 
discussing  tbe  matter  at  some  length  and  in 
detail.  See.  also,  Sonnfleld  v.  Mn.rton  (Tex. 
Civ.  App.)  39  S.  W.  1(56 ;  St  L.  &  S.  F.  Ry. 
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Ca  T.  Nelson,  20  Tex.  Civ.  App.  536,  49  S.  W. 
713 ;  De  Walt  v.  H.  B.  &  W.  T.  R.  R.  Co.  (Tex. 
Cly.  App.)  65  8.  W.  534r-537;  Ft.  Worth  & 
DenTer  By.  (3o.  v.  Thompson,  2  Tex.  Civ.  App. 
170.  21  8.  W.  137;  P.  &  N.  T.  By.  Co.  v. 
Krans-Snlder-Buel  Co.  (Tex.  Civ.  AppO  93  S. 
W.  1026;  Id.  (Tex.  Sup.)  97  S.  W.  466;  H.  & 
T.  C.  B.  B.  Co.  T.  Schuttee  (Tex.  Civ.  App.) 
91  S.  W.  806. 

By  their  sixth  assignment  of  error  appel- 
lants urge  that  the  court  erred  in  permitting 
plalntlfiTs  witnesses  to  testify  that  his  cattle 
on  arrival  at  their  destination  were  "in  bad 
condition,"  were  "hard  lookers,"  "in  very 
bad  shape,"  and  were  "In  very  hard  condi- 
tion," because,  they  contend,  said  testimony 
embodied  the  opinion  or  conclusion  of  the 
witnesses,  was  not  descriptive  of  the  condi- 
tion of  the  cattle,  nor  the  statement  or  a 
fact.  We  are  inclined  to  dlfTer  with  appel- 
lants in  this  contention,  and  think  said  testi- 
mony was  admissible.  The  same.  In  our 
judgment,  was  descriptive  of  the  condition 
of  the  cattle  upon  their  arrival,  and  was 
not  an  opinion,  but  a  statement  of  fact,  as 
It  appeared  to  the  witnesses. 

We  think  that  the  court  erred  in  permit- 
ting the  witness  Sexton  to  give  his  opinion  as 
to  what  was  the  usual  time  required  for  a 
shipment  of  cattle  to  be  transported  from 
Burnet  to  Beggs,  based  on  one  shipment,  as 
testified  to  by  him,  because,  in  our  Judgment, 
one  trip  would  not  qualify  him  to  express  an 
opinion  thereon ;  but,  before  allowing  said 
witness  to  testify,  he  should  have  been  shown 
to  have  a  general  knowledge  upon  the  sub- 
ject under  investigation,  and  an  isolated  trip 
would  not  be  sufficient  upon  which  to  base 
such  opinion.  We,  therefore,  sustain  appel- 
lants' seventh  assignment  of  error.  Q.  C.  & 
S.  F.  By.  C!o.  V.  Irvine  &  Woods  (Tex.  Civ. 
App.)  7a  S.  W.  541. 

Relative  to  the  ninth  assignment  of  error 
we  are  inclined  to  believe  that  the  objection 
therein  i>resented  as  to  the  court's  findings 
of  fact  should  have  been  sustained,  as  we 
fall  to  find  in  the  record  any  evidence  which 
would  authorize  said  finding. 

By  their  tenth  and  eleventh  assignments  of 
error  appellants  urge  that  the  court  erred  In 
permitting  the  plaintiff  and  his  witness  Sex- 
ton to  testify  that  the  plaintiff  had  orally  re- 
quested the  conductor  In  charge  of  the  train 
which  transported  his  cattle  Into  Ft.  Worth 
to  feed  and  water  said  cattle  at  said  place, 
but  that  said  request  was  not  granted,  and 
that  no  facilities  for  feeding  and  watering 
said  cattle  were  afforded  him  between  lism- 
pasas  and  Pnrcell,  because  the  contracts  un- 
der which  said  cattle  were  transported  over 
the  line  of  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  stipulated  and  provided 
that  any  demand  for  a  stop  to  feed  and  water 
said  cattle,  or  to  furnish  facilities  for  feeding 
and  watering,  to  be  valid  or  of  any  effect, 
should  be  in  writing,  and  said  demand  was 
not  shown  to  be  la  writing,  but  was  a  verbal 


request  Said  contract  referred  to  in  said 
assignments  contained  the  following  stipula- 
tion, among  others:  "The  company  agrees 
to  stop  cars  at  any  of  its  stations  for  watering 
and  feeding,  where  It  has  facilities  for  so  do- 
ing, whenever  requested  to  do  so  in  writing 
by  the  owner  or  attendant  in  charge.  •  *  *  •• 
By  a  subsequent  section  of  said  contract  it 
was  agreed  "that  the  shipper  will  take  care 
of,  feed  and  water  and  attend  to,  said  stock 
while  they  may  be  in  the  stockyards  of  the 
company  or  lots  awaiting  shipment,  and  while 
the  same  is  being  toaded,  transported,  unload- 
ed, and  reloaded,  and  to  load,  unload,  and 
reload  the  same  at  feeding  or  transfer  or 
other  points,"  etc.  Under  the  law  appellants 
were  required  to  provide  fadlltleB  for  feed- 
ing and  watering  said  stock,  and  to  give  op- 
portunity to  tlip  shipper  to  thus  feed  and  wa- 
ter them,  when  requested.  We  do  not  believe 
that  appellants  can  limit  their  liability  in 
this  respect  by  requiring  that  the  request  to 
do  so  by  the  shipper  should  be  In  writing; 
and,  notwithstanding  the  fact  that  this  stipu- 
lation appears  in  the  contract,  we  think  the 
same  is  unreasonable,  and  should  not  be  en- 
forced. We,  therefore,  hold  that  a  verbal  re- 
quest on  the  part  of  the  shipper  Is  sufficient, 
and  that  a  failure  to  grant  such  request  when 
made,  damage  being  shown  to  have  resulted 
therefrom,  is  sufficient  upon  which  to  predi- 
cate a  cause  of  action.  Therefore  we  over- 
rule these  assignments.  Railway  Co.  v.  E>van8- 
Snlder-Buel  Co.,  93  S.  W.  1024.  15  Ct  Rep. 
199 ;  Railway  Co.  v.  Daggett,  87  Tex.  328,  27 
S.  W.  525 ;  Railway  Co.  v.  Clark,  35  Tex.  Civ. 
App.  189,  79  S.  W.  828;  Railway  Co.  t.  Mitch- 
ell (Tex.  Olv.  App.)  85  S.  W.  286;  Railway 
Co.  V.  Dunn  (Tex.  Civ.  App.)  78  S.  W.  1080, 
By  appellants'  thirteenth  assignment  of  er- 
ror it  Is  contended  that  the  court  erred  in 
permitting  the  plaintiff  to  testify  that  as  the 
train  carrying  his  shipment  of  live  stock  was 
approaching  Purcell,  in  the  Indian  Territory, 
after  he  had  told  the  conductor  of  said  train 
that  he  wanted  the  cattle  fed  and  watered  at 
Purcell,  said  conductor  agreed  and  promised 
to  feed  and  water  said  cattle,  because  any 
statement  by  the  conductor  to  the  effect  that 
he  would  feed  and  water  said  <!tittle  was 
wholly  immaterial,  and  could  not  be  binding 
upon  the  company,  It  not  being  any  part  of 
the  real  or  apparent  duty  or  authority  of  a 
conductor  to  feed  and  water  cattle,  and  be- 
cause, though  he  was  In  charge  of  the  train, 
it  was  not  shown  that  he  had  any  authority 
over  the  stock  pens  at  Purcell.  We  think 
this  evidence  was  admissible  because  it  was. 
In  effect,  a  notification  to  the  company  that 
the  shipper  desired  to  have  said  cattle  wa- 
tered and  fed,  and  was  equivalent  to  a  re- 
quest therefor;  and,  it  being  the  duty  of  the 
company  to  water  and  feed,  when  so  request- 
ed, we  cannot  see  bow  the  mere  promise  of 
the  conductor  to  feed  and  water  them  was 
hurtful  to  appellants.  We,  therefore,  over- 
rule this  assignment. 
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It  Is  urged  by  appellants  In  tbelr  fifteenth 
aasignment  of  error,  that  the  court  erred  In 
the  third  paragraph  of  Its  findings  of  fact  to 
the  effect  that  the  defendant,  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company,  under- 
took to  carry  the  cattle  Involved  herein  to 
Beggs,  Ind.  T.,  their  destination,  a  point  be- 
yond the  terminus  of  said  railway  company 
and  on  the  line  of  another  railway,  because  It 
appeared  from  the  uncontroverted  evidence 
that  said  company  undertook  to  carry  said 
cattle  only  to  the  terminus  of  Its  own  line  of 
road.  It  is  shown  by  the  evidence  that  Pur- 
cell  is  the  terminus  of  said  defendant's  line, 
and  It  appears  also  from  the  evidence  that 
by  the  contract  of  shipment  said  company 
limited  its  liability  for  damages  to  Injuries 
occurring  on  its  own  line.  We,  therefore, 
think  that  the  court  erred,  as  sn^ested  In 
this  assignment,  and  sustain  the  same. 

Because  the  judgment  of  the  court  below 
must  l>e  reversed  so  far  as  it  concerns  the 
Onlf,  Colorado  &  Santa  V6  Railway  Company 
and  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  we  refrain  from  the  expres- 
sion of  any  opinion  upon  the  questions  raised 
by  the  remaining  assignments  of  error,  as  the 
same  are  each  addressed  to  supposed  errors 
of  the  court  in  rendering  Judgment  on  the 
ground  of  the  insufficioicy  of  the  evidence. 

There  l)elng  no  appeal  prosecuted  from  this 
Judgment  by  the  Houston  &  Texas  Central 
Railroad  Company,  and  the  same  l>elng  in 
favor  of  the  St.  Louis  &  San  Francisco  Rail- 
way Company,  the  judgment  as  to  both  of 
these  companies  will  be  in  all  things  affirmed ; 
but,  on  account  of  the  errors  heretofore  indi- 
cated, the  judgment  of  the  court  below  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany and  the  Atchison,  Topeka  &  Santa  Fft 
Railway  Company  is  reversed,  and  the  cause 
remanded. 

Affirmed  in  part,  and  reversed  and  remand- 
ed in  part. 


EASTHAM  et  al.  v.  HUNTER  et  ai.» 

fConrt  of  Civil  Appeals  of  Texas.     March  12, 

1908.    Rehearing  Denied  April  8,  1908.) 

I.  Vend<«  and  Pubchasek— Bona  Fide  Ptjb- 
caasbbs —  considbhation  —  payment— evi- 
de:«ce. 

In  an  action  to  try  title  to  land,  where 
defendants  claimed  title  to  the  land  on  the 
ground  that  the  person  througli  wbom  they 
claim^  was  a  bona  fide  purcliaser  for  value,  the 
evidence  examined,  and  field  to  show  that  the 
consideration  recited  in  the  deed  to  him  waa 
the  true  comideration,  and  that  the  purchase 
price  was  paid  by  him  in  cash  to  his  grantor. 

[Ed.  Note. — F6r  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  SS  600-611.] 

2.  Sauk — Knowlxooe  of  Defects. 

In  an  action  to  try  title  to  land,  the  evi- 
dence examined,  and  held  to  warrant  a  finding 
that  the  person  through  whcnn  defendants  claim- 
ed title  took  the  land  with  knowledge  that  his 
grantor  did  not  pay  a  present  consideration 
therefor,  and  with  knowledge  of  the  defect  in 
hia  grantor'*  title. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voi  48>    Vendor  and  Pnrchaaer,  H  600-611.] 

•Writ  of  error  aranted  by  Supreme  Court. 


Appeal  from  District  Court,  Walker  Coun- 
ty;  Gordon  Boone,  Judge. 

Action  by  Beverly  Hunter  and  others 
against  Mrs.  Delha  EUistbam  and  another. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

Dean,  Humphrey  &  Powell,  for  appellants. 
Hill,  Williams  &  Elkins,  for  appellees. 

LEVY,  J.  This  is  an  action  of  trespass  to 
try  title  brought  by  appellees  against  the  ap- 
pellants. Appellees  claim  the  land  as  heirs 
of  Beverly  and  Caroline  Hunter,  deceased. 
Appellants  claim  title  through  a  power  of  at- 
torney executed  by  Beverly  and  Caroline 
Hunter  to  Robert  Hunter,  and  a  sale  and 
conveyance  by  Robert  Hunter  to  W.  R.  Pace, 
by  whom  the  land  was  subsequently  conveyed 
to  B.  Eastham.  Appellees  claim  that  the  con- 
veyance by  Robert  Hunter  and  his  wife  to 
W.  R.  Pace  under  the  power  of  attorney  was 
void,  because  made  In  settlement  of  a  debt 
due  by  Robert  Hunter  and  Beverly  Hunter 
which  was  unauthorized  by  the  power  of  at- 
torney. Appellants  seek  to  hold  the  land  by 
showing  that  B.  Eastham  was  a  bona  dde 
purchaser  for  value  without  notice.  Trial 
was  had  before  a  Jury,  and  resulted  in  a  ver^ 
diet  and  Judgment  in  favor  of  the  appellees 
for  four-fifths  of  the  260  acres  of  land  and 
for  $160,  the  agreed  value  of  four-fifths  of 
the  timber  cat  from  the  lands  by  the  appel- 
lants. From  the  Judgment  entered  appel- 
lants have  brought  the  case  on  appeal.  For- 
mer appeals  are  reported  in  67  S.  W.  1080; 
95  Tex.  648,  69  S.  W.  66;  81  S.  W.  836 ;  98 
Tex.  560,  86  S.  W.  323. 

•  The  evidence  establishes  the  material  facts 
to  be:  That  Beverly  Hunter  and  Caroline 
Hunter,  husband  and  wife,  owned  and  occu- 
pied as  their  homestead  the  land  In  contro- 
versy. On  November  26,  1879,  they  executed 
to  Robert  Hunter,  their  son,  the  following 
power  of  attorney  to  sell  the  land:  '"Kuow 
all  men  by  these  presents  that  we,  Beverly 
Hunter  and  Caroline  Hunter,  do  hereby  em- 
power Robert  Hunter  to  -  sell  all  our  land, 
which  is  situated  in  the  county  of  Walker, 
state  of  Texas,  known  as  the  Silas  Morgan 
place,  and  containing  200  acres,  more  or  less." 
This  power  of  attorney  was  duly  signed  and 
acknowledged,  and  duly  recorded  May  19, 
1880,  on  the  deed  records  in  the  county  clerk's 
office  of  Walker  county.  On  January  5,  1880, 
Robert  Hunter,  acting  under  the  power  of  at- 
torney, sold  the  land  to  W.  R.  Pace,  and  made 
him  a  deed  reciting  a  cash  payment  of  $112.- 
50.  On  December  1,  1880,  W.  R.  Pace  sold 
the  land  to  B.  Eiastham,  and  executed  to  him 
a  deed  in  which  it  was  recited  that  the  con- 
sideration of  $145.25  was  paid.  It  was 
agreed  that  the  land  conveyed,  and  in  con- 
troversy. Is  "the  Silas  Morgan  place"  named 
In  the  power  of  attorney.  Beverly  Hunter 
and  his  wife,  after  executing  tlie  power  of 
attorney,  moved  to  the  state  of  Kansas ;  and 
there  Caroline  Hunter  died  In  1883,  and  tliere 
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Beverly  Hunter  died  in  1899,  and  both  died 
before  tbe  Institution  of  this  Boit,  never  hav- 
ing returned  to  Texas.  Appellees  are  tbe 
children  and  heirs  of  Beverly  and  Caroline 
Hunter,  and  this  property  owned  by  tbelr 
father  and  mother  was  community  proi>erty. 
B.  Eastham  died  In  1883,  and  appellants  are 
his  widow  and  son,  and  L.  B.  Dunn  claims 
under  them ;  and  It  Is  agreed  that  they  own 
such  estate  In  the  land  as  B.  Eastham  owned 
at  his  death.  B.  Eastham  and  his  legal  rep- 
resentatives have  paid  all  taxes  on  the  land 
since  the  date  of  the  deed.  Robert  Hunter 
never  paid  Beverly  and  Caroline  Hunter  any- 
thing for  the  land,  and  never  Informed  them 
that  he  had  sold  the  land.  Appellees  have 
never  lived  In  the  state,  and  It  Is  not  shown 
diat  they  or  their  father  or  mother  ever 
knew  that  B.  Eastham  ever  claimed  the  land 
■ntil  appellants  began  cutting  tbe  timber 
thereon,  whereupon  suit  was  filed.  Nor  is 
there  any  proof  that  Beverly  Hunter  or  Caro- 
line Hunter  ever  asserted  any  claim  to  the 
land  after  they  executed  tbe  power  of  attor- 
ney to  Robert  Hunter.  Tbe  consideration 
paid  by  W.  R.  Pace  to  Robert  Hunter  for  the 
conveyance  of  the  land  to  him  by  Robert 
Hunter,  acting  under  the  power  of  attorney, 
is  a  pivotal  point  of  fact  In  the  case.  The 
evidence  upon  the  consideration  paid,  and 
how  It  was  paid,  is  found  in  the  testimony 
of  the  said  W.  R.  Pace,  the  only  witness  of- 
fered In  this  matter.  Taking  the  evidence 
given  by  Pace  as  a  whole,  and  properly  con- 
struing same,  it  would  establish  the  findings: 
That  in  tbe  years  1879  and  1880  W.  R.  Pace 
was  engaged  in  the  mercantile  business  In 
HuntsvlUe ;  that  Beverly  Hunter  and  Robert 
Hunter  In  1879  had  a  tie  contract;  that  for 
the  purpose  of  enabling  Beverly  Hunter  and 
Robert  Hunter  to  carry  out  the  tie  contract 
W.  B.  Pace  furnished  them  supplies  and  ad- 
vanced them  money  on  open  account ;  that  in 
November,  1879,  the  time  the  power  of  at- 
torney was  execul;ed,  Beverly  Hunter  and 
Robert  Hunter  were  unable  to  pay  W.  R.  Pace 
what  was  then  due;  that  Beverly  Hunter, 
desiring  to  move  from  the  state,  executed  the 
power  of  attorney  to  Robert  Hunter  to  sell 
the  place;  that  Robert  Hunter  afterwards 
executed  the  deed  to  W.  R.  Pace  In  settle- 
ment of  the  pre-exlatlng  debt  of  his  father  and 
himself  to  W.  R.  Pace,  and  that  W.  R.  Pace 
executed  and  delivered  to  Robert  Hunter  a 
receipt  in  full  of  the  debt  owing  by  each  of 
them.  The  exact  proportion  of  the  debt  due 
and  owing  by  Beverly  and  by  Robert  is  not 
shown,  as  the  witness  does  not  recollect ;  but 
It  is  inferable  that  the  debt  was  mostly  con- 
tracted by  Robert  Hunter.  That  W.  R.  Pace 
never  paid  Robert  Hunter  anything  for  the 
land,  but  that  he  took  the  land  in  settlement 
and  cancellation  of  the  pre-existing  indebted- 
ness of  Beverly  and  Robert  Hunter.  Tbe 
only  cash  money  he  ever  let  Robert  Hunter 
have  was  prior  to  tbe  conveyance  by  him  of 
the   land    in    controversy.    Neither    Robert 


Hunter  nor  W.  R.  Pace  ever  informed  Bever- 
ly or  Caroline  Hunter  of  the  sale,  or  paid 
them  anything  for  the  land.  The  evidence 
does  not  show  that  Beverly  or  Caroline  Hun- 
ter knew  of  the  sale,  to  the  time  of  their 
death.  There  is  nothing  In  the  record  to  con- 
tradict these  statements  by  Pace.  The  Jury 
found,  under  a  pertinent  Instruction  on  this 
Issue,  a  general  verdict  involving  a  finding 
in  favor  of  the  above  conclusions  of  fact,  that 
the  true  consideration  recited  In  tbe  deed 
from  Robert  Hunter  to  W.  R.  Pace  was  not 
money  paid,  but  that  the  true  consideraticHi 
was  the  cancellation  of  a  debt  due  by  Beverly 
Hunter  and  Robert  Hunter  individually  to 
W.  R.  Pace,  and  that  nothing  was  ever  paid 
to  Beverly  and  Caroline  Hunter.  We  assume 
the  correctness  of  the  findings,  and  think 
they  are  sustained  by  the  evidence.  W.  R. 
Pace  never  occupied  or  used  the  land.  Aft- 
er the  date  of  his  deed  the  land  was  sold  for 
taxes  due,  and  Pace  bought  tbe  same  In  by 
paying  the  taxes.  The  evidence  of  the  wit- 
nesses Is  conflicting  as  to  the  value  of  tbe 
land  at  the  time  tbe  deed  was  made  to  Pace, 
and  from  Pace  to  Eastham.  One  witness 
says  the  reasonable  market  value  was  $5  per 
acre,  and  Pace  says  60  cents  per  acre  was 
its  reasonable  market  value.  It  is  not  shown 
that  B.  Eastham,  or  his  legal  representatives, 
ever  cultivated  or  occupied  or  used  the  land 
until  the  timber  In  controversy  in  this  suit 
was  being  cut,  and  this  suit  was  thereupon 
filed  by  appellees. 

A  pivotal  point  of  fact  in  the  case  Is  as  to 
whether  the  consideration  recited  in  the  deed 
from  Pace  to  Eastham  was  the  true  consider- 
ation, and  was  paid  by  the  latter,  and  as  to 
whether  Eastham  had  notice  of  the  character 
of  tbe  transaction  and  of  the  manner  in 
which  Pace  paid  for  the  land.  As  to  the 
payment.  Pace  testifies  to  one  question  "that 
B.  Eastham  paid  him  the  $146.25,  the  consid- 
eration expressed  in  the  deed,  and  that  said 
consideration  was  paid  either  In  cash  or  its 
equivalent."  To  a  cross-interrogatory,  "Did 
Eastham  pay  you  anything  for  the  land  in 
cash?  Is  it  not  a  fact  that  he  took  the  land 
in  settlement  of  a  pre-existing  debt  due  to 
him  by  you?"  Pace  answers,  "I  have  no  rec- 
ollection of  owing  Mr.  Eastham  a  cent;  if  I 
did  It  was  deducted  out  of  the  amount  he 
owed  me  for  the  land."  After  properly  iden- 
tifying It  as  the  book  of  original  entry  of  B. 
Eastham,  and  after  proving  that  the  eutrles 
were  in  B.  Eastham's  own  handwriting,  ap- 
pellants offered  from  the  Journal  under  date 
December  1,  1880,  wherein  property  account 
is  charged  and  cash  credited,  the  following: 
"Paid  W.  R.  Pace  for  260  acres  of  land 
known  as  Beverly  Hunter  farm  or  Morgan 
place  $145.25."  We  think  the  evidence  shows 
that  the  consideration  recited  in  the  deed 
from  Pace  to  Eastham  dated  December  1, 1880. 
is  the  true  consideration,  and  was  paid  In 
cash  by  B.  Eastham  to  W.  R.  Pace.  W.  R. 
Pace  testified  that  be  "conveyed  the  land  to 
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Eastham  by  quitclaim  deed,"  and  "my  object 
In  giving  a  quitclaim  deed  to  Eaatham  was 
because  my  Information  as  to  the  title  to  the 
property  only  extended  as  far  back  as  8. 
Glbbs,  and  I  knew  nothing  of  the  record  prior 
to  Glbbs."  He  said  Eastham  "purchased  the 
land  from  me  In  the  ordinary  way  that  such 
matters  are  done,  and  he  paid  me  in  the  same 
way."  "I  would  consider  fifty  cents  an  acre 
a  reasonable  market  value  for  It  at  that 
time."  These  are  all  the  circumstances  at- 
tending the  sale,  and  the  adequacy  of  the 
consideration  ofTered  to  fix  the  true  character 
of  the  conveyance  from  Pace  to  Eastham. 
In  the  light  of  the  circumstances  attending 
the  sale,  and  the  adequacy  of  the  price  as 
rained  between  the  parties,  considered  in  con- 
nection with  the  description  of  the  land  In 
the  deed,  makes  it  appear  as  a  fact,  as  we 
think,  In  this  case  that  Eastham  bought  the 
land,  and  not  such  title  only  as  the  grantor 
bad. 

As  to  whether  or  not  B.  Eastham  had  no- 
tice of  the  character  of  the  transaction  be- 
tween W.  B.  Pace  and  Robert  Hunter,  and  of 
the  manner  in  which  Pace  paid  for  the  land, 
appears  from  the  evidence  offered  In  that 
respect  which  we  collate  here.  Pace  testifies: 
That  he  sold  the  land  to  Eastham  for  money 
or  its  equivalent  in  the  sum  of  $146.25,  which 
was  paid  by  Eastham ;  that  the  consideration 
paid  for  the  land  at  the  time  was  the  fair 
and  reasonable  value  of  the  land,  and  that 
the  transaction  between  himself  and  Eastham 
was  as  bona  fide  a  one  as  he  ever  made  In  his 
life;  that  at  the  time  he  traded  with  East- 
ham he  then  explained  to  him  the  whole 
transaction  between  hhnself  and  Robert  Hun- 
ter, and  discussed  the  matter  fully  with  him. 
In  bis  direct  question  on  main  exsjnlnation 
the  question  was  asked,  "State  whether  or 
not,  when  B.  Eastham  bought  the  land  from 
yon,  he  had  any  knowledge  other  than  that 
you  had  paid  to  Robert  Hunter  the  full  con- 
sideration named  in  the  deed  from  Robert  to 
you."  He  answers,  "He  did  not,  but  had 
reasons  to  know  that  I  bad  paid  every  cent 
called  for  in  the  deed."  The  doubt  involved 
In  the  meaning  of  the  answer  is  relieved  and 
explained  in  the  cross-examination.  After  re- 
ferring to  the  transaction  between  Pace  and 
Robert  Hunter,  the  question  was  asked  Pace, 
"Then  state  bow  it  is  that  yon  have  become 
possessed  of  a  knowledge  of  what  Mr.  East- 
ham knew  or  did  not  know."  He  answers, 
'Eastham  did  not  know  anything  about  the 
transaction  until  after  it  was  completed,  and 
nt  the  time  of  my  transaction  with  him  we 
discussed  the  matter  fully."  The  question 
was  then  further  asked,  "I)o  you  mean  to  tes- 
tuy  as  a  fact  within  your  own  personal 
knowledge  that  B.  Eastham  did  not  know  the 
terms  of,  and  the  consideration  for,  the  sale 
between  yourself  and  Robert  Hunter?"  He 
answers,  "At  the  time  I  traded  with  Robert 
Hunter  I  knew  that  Eastham  knew  nothing 
about  It;  hot  when  I  traded  with  Eastham  I 


then  explained  to  him  the  whole  transaction." 
It  would  appear  affirmatively  from  this  tes- 
timony that  Eastham  at  the  time  he  purchas- 
ed the  land  from  W.  R.  Pace  had  been  inform- 
ed of  and  knew  all  about  the  terms,  consid- 
eration, and  manner  of  payment  to  Robert 
Hunter  by  W.  R.  Pace,  and  the  power  of  at- 
torney to  Robert  Hunter  and  Its  contents. 
Pace  says,  "I  discussed  the  matter  fully  with 
him  at  the  time  of  the  trade  with  him,"  and, 
further,  "I  explained  to  him  the  whole  trans- 
action." The  circumstances  of  the  case  are, 
considered  in  connection  with  this  testimony, 
that  Pace  never  went  into  actual  possession 
of  the  land,  Eastham  never  went  Into  actual 
possession  of  the  land,  and  that  Beverly  and 
Caroline  Hunter  and  their  heirs  never  knew 
of  this  transaction  until  Eastham,  through 
those  claiming  under  him,  began  to  cut  tlm- 
•  ber  off  the  land,  when  this  suit  was  immedi- 
ately filed.  Under  the  evidence  a  pertinent 
instruction,  the  Jury  fbund  a  general  verdict 
involving  the  finding  that  Eastham  had  notice 
of  the  manner  in  which  Pace  paid  for  the 
land.  The  finding  was  against  appellants. 
The  question  is  one  properly  of  fact  The 
testimony  of  Pace  is  amply  for  the  Jury  to 
conclude  that  the  explanation  which  Pace 
made  to  Eastham  consisted  of  a  statement  of 
the  facts  which  would  have  defeated  the  title 
to  Eastham,  and  that  at  the  time  of  his  pur- 
chase he  had  notice  of  the  vice  in  the  title  to 
the  land.  We  sustain  this  finding.  The  ques- 
tion of  law  governing  the  case  has  been  suffi- 
ciently declared  by  the  Supreme  Court  in  the 
former  appeals. 

We  are  of  the  opinion  that  the  verdict  of 
the  Jury  and  the  Judgment  of  the  court  there- 
on are  supported  by  the  evidence,  and  the 
several  assignments  of  error  in  these  respects 
are  overruled.  It  was  shown  by  the  evidence 
that,  in  exercising  the  power  granted  to  him 
by  the  power  of  attorney  from  Beverly  Hun- 
ter and  wife,  Robert  Hunter  conveyed  the 
land  to  W.  R.  Pace  upon  a  pre-existing  debt, 
and  which  was  a  consideration  inuring  to  his 
individual  benefit;  that  though  W.  R.  Pace 
sold  the  land  to  B.  ESestham  for  an  adequate 
cash  consideration,  yet  B.  Eastham  did  not 
purchase  the  land  and  pay  the  money  there- 
for in  reliance  upon  the  deeds  In  the  chain 
of  title  to  the  land,  but  acted  In  the  transac- 
tion, and  purchased  the  land  and  paid  the 
mon^  therefor,  with  full  Information  and 
disclosure  at  the  time  given  to  him  by  W.  R. 
Pace,  his  grantor,  of  the  transaction  between 
Robert  Hunter  and  W.  R.  Pace,  and  the  man- 
ner of  the  payment  by  W.  R.  Pace  to  Robert 
Hunter.  It  follows  that  B.  Eastham  was  not 
an  innocent  purchaser,  but  purchased  the  land 
with  notice  at  the  time  of  the  infirmity  of  the 
title. 

We  do  not  think  the  court  erred  or  exorcis- 
ed its  discretion  to  the  Injury  of  appellants 
as  complained  of  In  the  first  and  second  as- 
signments. At  the  time  appellees  made  the 
motion  to  exclude  the  evidence  offered  by  ap- 
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pellants  and  Instruct  tbe  jury  to  return  a 
verdict  for  appellees,  the  bill  of  exception 
shows  they  expressly  reserved  the  right  to 
offer  further  evidence  on  their  own  behalf  If 
they  should  desire.  The  appellants  did  not 
object  to  this  request.  Appellees'  motion  was 
overruled  by  the  court.  The  effect  of  these 
proceedings  with  the  granted  reservation  to 
further  introduce  evidence  was  not  to  close 
the  introduction  of  evidence  on  the  case  or  to 
withdraw  the  case  from  the  jury.  Eberstadt 
et  al.  v.  State,  92  Tex.  94,  45  S.  W.  1007. 

The  evidence  complained  of  in  the  fourth 
and  fifth  assignments  was  admissible  in  re- 
buttal of  the  evidence  of  the  witness  Pace, 
that  the  land  was  worth  only  60  cents  per 
acre  at  the  time  Beverly  Hunter  lived  on  It, 
and  as  tending  to  show  the  character  of  the 
transaction  between  Robert  Hunter  and  Pace 
in  the  light  of  the  value  of  the  land.  If  the 
witness  Taylor's  evidence,  complained  of  in 
the  third  assignment,  should  be  held  Immate- 
rial, it  would  not  constitute  reversible  error. 
The  value  of  the  timber  was  agreed  upon,  and 
not  submitted  as  an  Issuable  fact  to  the  Jury. 

If  the  construction  be  placed  upon  that  por- 
tion of  the  charge  complained  of  in  the  sev- 
enth and  eighth  assignments,  as  appellants 
contend  for,  reversible  error  could  not  be 
predicated  thereon  In  this  case,  because  the 
evidence  does  not  show  that  any  part  of  the 
consideration  was  paid  by  Pace  to  Robert 
Hunter  at  the  time  of  the  conveyance,  in  cash 
or  its  equivalent  The  consideration  was  a 
pre-existing  debt 

The  portion  of  the  charge  complained  of  In 
the  ninth  and  tenth  assignments  should  be 
considered  in  connection  with  the  preceding 
paragraphs  5  and  6.  As  so  considered  we  are 
not  prepared  to  hold  that  even  If  the  charge 
was  not  technically  correct  it  misled  the  jury 
on  the  issue.  The  rights  of  appellants  In  this 
case  under  the  evidence  could  not  be  material- 
ly affected  by  whether  Eastham  paid  valuable 
consideration  for  the  land,  because  even  If 
Eastham  paid  full  price  for  the  land  be  could 
not  hold  the  title  because  of  actual  notice  of 
the  Infirmity  In  the  title  at  the  time  of  his 
purchase. 

We  do  not  think  there  was  error  In  refusing 
to  give  special  charge  No.  2  complained  of  in 
the  eleventh  assignment  of  error.  The  latter 
portion  of  this  charge  is  upon  the  weight  of 
evidence,  and,  further,  as  against  the  evi- 
dence showing  actual  notice,  the  presumption 
of  no  notice  obtaining  would  be  overcome  and 
cease  to  obtain. 

Finding  no  reversible  error  in  the  case,  the 
judgment  Is  ordered  affirmed. 


TEXAS  &  N.  O.  R.  CO.  et  al.  v.  PARSONS. 
(Court  of  Civil  Appeals  of  Texas.     March  19, 

190a     Rehearing  Denied  April  9,  1908.) 
1.  Master  amd  Skbvant— Existenos  or  Rb- 

LATIOR. 

The  ordinary  relation  of  master  and  servant 
does  not  subsist  in  the  case  of  an  independent 


employ^  or  contractor  who  is  not  nnder  the  im- 
mediate direction  of  the  emploj'er. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  1210-1216, 
1241.] 

2.  Sams. 

A  railroad  company  requested  the  sheriff  t* 
station  a  deputy  at  a  railroad  yard.  The  sheriff 
refused,  on  the  ground  that  he  could  not  afford 
the  extra  expense.  The  company  then  agreed  t* 
pay  the  expenses,  and  the  appointment  of  • 
deputy  was  made.  The  company  made  monthly 
remittances,  by  checks,  payable  to  the  sheriff, 
who  asslKned  them  to  the  deputy.  The  services 
rendered  by  the  deputy  were  for  the  private  t>en- 
efit  of  the  company.  Held  to  authorize  a  find- 
ing that  the  relation  of  employer  and  employ^ 
existed  between  the  company  and  the  deputy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S4,  Master  and  Servant  H  121(X-121&] 

8.  Same. 

The  fact  that  one  performs  personal  servic- 
es for  another,  tor  an  agreed  compensation, 
carries  with  it  the  presumption  of  the  right  of 
control  ajid  discharge  by  tlie  employer. 

4.  Same. 

A  railroad  company  induced  the  sheriff  of 
a  county  to  station  a  deputy  at  its  railroad  yard 
on  it  aip-eelng  to  pay  him  therefor.  The  com- 
pany paid  the  compensation,  by  monthly  checira, 
to  the  sheriff,  who  assigned  them  to  the  deputy. 
The  deputy  and  the  yard  master  testified  that 
the  latter  bad  no  control  over  him,  and  that  he 
did  not  get  any  instructions  as  to  his  duties 
from  any  other  agent  or  employ^  of  the  compa- 
ny. The  services  performed  by  the  deputy  were 
for  the  private  benefit  of  the  company.  The 
sheriff  did  not  give  the  deputy  any  instructions 
as  to  guarding  the  property,  further  than  to  see 
that  the  law  was  not  violated.  Held  to  author- 
ize a  finding  that  the  company  had  the  right  t* 
control  the  conduct  of  the  deputy  and  to  dis- 
charge him  from  the  service. 
B.  Sheriffs— Po WEBS, 

The  fact  that  one  is  a  deputy  sheriff  does 
not  entitle  him  to  any  more  rights  or  privileges 
in  the  yards  of  a  railroad  company  than  any 
other  person,  except  while  in  the  performance 
of  official  duty. 

6.  Same, 

The  right  to  eject  trespassers  from  private 
premises  or  to  guard  private  property  from  mo- 
lestation and  private  employes  from  interference 
are  private  rights,  and  the  authority  for  their 
exercise  by  another  than  the  owner  or  employer 
is  derived  alone  from  the  owner  or  employer, 
and  no  officer  has  such  right  ex  officio. 

7.  Mastbb  and   Sebvant— Injury  to  Thibk 
Persons— "Independent  Contractor." 

An  independent  contractor  is  one  who.  i« 
rendering  services,  exercises  an  independent  em- 
ployment or  occupation,  and  represents  his  em- 
ployer only  as  to  the  results  of  his  work,  and 
not  as  to  the  means  by  which  it  is  to  he  ac- 
complished. 

[Ed.  Note.— For  cases  in  point  see  Gent  Die- 
vol.  34,  Master  and  Servant  SI  1241-1243. 

For  other  definitions,  see  Words  and  Phrasss, 
vol.  4,  pp.  3542,  3543 ;   vol.  8,  p.  7C86.] 

8.  Same— Question  fob  Jurt. 

A  railroad  company  induced  the  sheriff  of 
a  count?  to  appoint  a  deputy,  to  be  stationed 
at  a  railroad  yard.  The  company  paid  the  dep- 
uty by  monthly  checks  to  the  sheriff,  who  as- 
signed them  to  the  deputy.  The  services  actual- 
ly performed  by  the  deputy  were  for  the  private 
benefit  of  the  company.  The  deputy,  while 
ejecting  trespassers  from  the  land,  shot  one  of 
them.  Held,  that  the  liability  of  the  company, 
for  the  act  of  the  deputy,  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig. 
vol.  34,  Master  and  Servant  H  1274-1278.1 
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9.  ABBEsi^-CBnnNAL  CHARQE&— Right  TO  Ab- 
BEST  Without  Wabbant. 

The  ofFense  of  trespassinic  in  a  railroad 
yard,  and  entering  a  car  therein  for  the  purpose 
of  stealing  a  ride,  is  neither  a  breach  of  the  peace 
Dor  a  feloDT,  and  an  officer  cannot  arrest  the 
offender  without  a  warrant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  4,  Arrest,  §|  l«r-15e.l 

10.  Trialt— Abqument  of  Counsbl. 

Where,  in  an  action  involvine  the  issne 
whether  persons  were  deputy  sheriffs,  the  only 
evidence  in  support  of  the  fact  was  their  oral  tes- 
timony, argument  of  counsel,  consisting  of  a  dis- 
cuRsion  of  the  statutes  regulating  the  number  of 
deputies  a  sheriff  may  appoint,  and  the  fact  that 
no  written  commission  was  shown  as  evidence 
of  any  appointment,  was  legitimate,  since  it  was 
for  the  jury  to  determine  whether  the  appoint- 
ment was  made  or  not. 

11.  Masteb  and  Sbrvant— Liabilitt  of  Em- 

PLOTEB    FOB    ACT    O^    EMPLOTA  —  INJUBT    TO 

Third  Persons. 

The  fact  that  one  la  a  deputy  sheriff  does 

not  relieve  his  employer  from  liability  for  his 

ronduct  while  acting  as  employe  and  in  the  per- 

'formance  of  a  service  personal  to  the  employer. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant,  g§  1209,  1212.] 

12.  Tbial  —  Instbuctions— Refusal  to  Givb 
instbcctions  embodied  in  those  given. 

It  is  not  error  to  refuse  requested  charges 
embodying  abstract  definitions  of  rules  of  law, 
where  the  court  correctly  presents  the  Issnes  to 
the  jury  in  its  general  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §}  651-659.] 

13.  Same. 

Where,  in  an  action  against  a  railroad  eom- 

ry  for  injuries  to  a  trespasser  by  being  shot 
an  employ^,  the  undisputed  evidence  showed 
tfiat.  when  the  shot  was  Qred,  the  employe  was 
In  the  act  of  ejecting  the  trespasser  from  rail- 
road property,  and  the  evidence  justified  a  find- 
ing tluit  such  service  was  within  the  scope  of  the 
employment  and  the  court  charged  that  if  the 
employ^  did  not  fire  to  defend  himself  against 
assault,  but  the  firing  was  a  wrongful  act  done 
in  removing  the  trespasser,  and  was  unnecea- 
sarr  for  that  purpose,  the  verdict  should  be  for 
plaintiff,  the  refusal  to  charge  that,  unless  the 
jury  found  that  the  act  of  the  employe  was 
done,  in  the  i)erformance  of  the  service,  on  be- 
half of  the  company,  and  in  the  furtherance  of 
such  service,  the  verdict  should  be  for  the  com- 
pany was  not  erroneous. 

(Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g§  651-659.] 

14.  Masteb    and    Sebvant— Liabiuties    fob 
Injuries  to  Third  Persons. 

Where  the  servant  of  a  railroad  company 
was  engaged  in  the  authorized  service  of  eject- 
ing tren>ag8erB  on  railroad  property,  and  either 
recklessly  or  deliberately  and  maliciously  shot 
at  a  trespasser  or  in  his  direction,  resulting  in 
an  injury  to  the  trepaaser,  the  personal  inten- 
tions of  the  employ^  were  immaterial,  as  affect- 
ing the  liability  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant  SI  1225-1233.] 

15.  TBIAI,  —  INSTBUCTIONS— APPUCABIMTT  TO 

Bvidencb. 

It  is  not  error  to  refuse  a  charge  based  on 
an  assumed  state  of  facts  not  shown  by  the 
testimony. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
VOL  46,  Trial,  H  596-612.] 

16.  Damages  —  Personal  Injubieb  —  Exceb- 
sivB  Damages. 

A  verdict  for  $12,500,  for  an  injury  neces- 
sitating the  amputation  of  a  leg  above  the  knee, 
is  not  excessive,  where  the  person  injured  suffer- 
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ed  intensely  after  receiving  the  injury,  snd 
was  unable  to  wear  an  artificial  limb,  on  ac- 
count of  running  sores  on  the  injured  leg. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Damages,  §{  3T2-39&] 

17.  Appeal— Review— Prbsumptionb— Waiv- 
es OF  Objections— Recobd. 

Where  the  record  does  not  show  that  de- 
fendant's plea  of  personal  privilege  to  be  sued 
in  the  county  of  his  residence  was  called  to  the 
attention  of  the  court  or  was  acted  on,  the  court 
will  regard  the  plea  as  having  been  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g§  3673-3678.] 

18.  Venue — Actions  fob  Tobts. 

An  action  against  two  persons,  jointly  liable 
for  a  trespass  to  the  person,  may  be  filed  against 
both,  in  tne  county  of  the  residence  of  either. 

[Ed.  Note. — B^or  cases  in  point  see  Cent.  Dig. 
vol.  48,  Venue,  §g  17,  35-37.] 

10.  Pleading  —  Plea    of   Pbivilbge  — Resi- 
dence of  Pasties — Sufficiency. 

In  an  action  against  a  railroad  company  and 
an  individual  for  a  joint  trespass  to  the  per- 
son, the  plea  of  privilege  of  the  individual  to 
be  sued  in  the  county  of  his  residence  must  al- 
lege that  the  county  in  which  the  suit  was  in- 
stituted was  not  the  domicile  of  the  company. 
Willson,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Harris  Coun- 
ty;   W.  P.  Hamblen,  Judge. 

Action  by  Rush  J.  Parsons  against  the 
Texas  &  New  Orleans  Railroad  Company  and 
another.  From  a  Judgment  for  plaintiff, 
defendants   appeal.     Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  appellants. 
John  Lovejoy  and  J.  W.  Parker,  for  appellee. 

HODGES,  J.  This  appeal  is  from  a  Judg- 
ment in  favor  of  the  appellee  against  the 
Texas  &  New  Orleans  Railroad  Company  and 
Cbas.  Fntch,  for  the  sum  of  $12,500  for  per- 
sonal injuries,  alleged  to  have  been  inflicted 
by  Futcb  while  In  the  employ  of  the  appel- 
lant railroad  company.  The  suit  was  orig- 
inally instituted  In  the  district  court  of  Har- 
ris county,  against  the  Texas  &  New  Orleans 
Railroad  Company  alone,  but,  subsequently, 
by  an  amended  petition,  R.  M.  Johnson, 
sheriff  of  Orange  county,  and  the  sureties  on 
his  official  bond,  and  Chas.  A.  Futch,  one  of 
the  appellants  herein,  were  made  parties 
defendant  R.  >I.  Johnson  and  his  sureties 
filed  their  plea  of  privilege,  claiming  tbe 
right  to  be  sued,  if  at  all,  in  the  county  of 
their  residence,  which  plea  was  by  the  court 
sustained,  and  they  were  accordingly  dis- 
charged. A  similar  plea  was  filed  by  Futcb, 
but  the  record  does  not  show  what,  if  any, 
action  was  taken  upon  it 

Findings  of  Fact 

The  appellant  railroad  company  owns  and 
operates  a  line  of  railroad  from  Houston,  in 
Harris  county,  to  a  small  station  called  Echo, 
in  Orange  county.  This  latter  place  was 
established,  by  this  appellant,  in  1903,  as  Its 
eastern  terminus,  and  here  were  located  its 
depot,  a  large  number  of  switch  tracks,  rail- 
road shops  and  yards.    There  was  employed 
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there  a  large  force  of  men,  engaged  in  the 
service  of  the  appellant  railroad  company. 
At  and  before  the  time  the  appellee  received 
his  Injuries,  the  railroad  yards  at  Echo 
extended  a  distance  of  about  two  miles  east 
and  west  along  Its  line,  and  covered  a  space 
wide  enough  to  Lnclnde  five  railroad  tracks. 
The  hotel,  where  the  railroad  employes  board- 
ed, and  all  the  other  buildings  and  improve- 
ments at  the  station  called  Echo  were  locat- 
ed on  the  railroad  property.  It  also  appears 
that  this  property  was  inclosed  by  a  fence 
«n  each  side  of  the  tracks.  When  the  yards 
and  station  at  Echo  were  opened  In  1903,  it 
was  in  practically  a  wilderness,  and  the  place 
aoon  became  full  of  tramps,  transient  people, 
and  lawless  characters.  The  employee  of  the 
company  were  on  several  occasions  Interfered 
with  in  their  work,  and  some  acts  of  violence 
were  committed,  by  the  miscellaneous  and 
transient  people  who  resorted  there,  by  dep- 
redations upon  the  property  of  the  company. 
One  of  the  witnesses  testifies  that  the 
tramps,  about  this  time,  constituted  a  major- 
ity of  the  people  at  Echo;  that  during  the 
cold  season  their  camp  fires  could  be  seen 
all  along  on  both  sides  of  the  railroad  pr(H>- 
erty,  outside  of  the  fence.  The  matter  of  re- 
lieving the  situation  of  the  troubles  Incident 
to  the  presence  of  these  trespassers  was,  by 
the  yard  master  In  charge  of  the  premises 
at  that  place,  brought  to  the  attention  of  his 
superior  officer,  and  the  latter  applied  to  R. 
M.  Johnson,  sheriff  of  Orange  county,  for  the 
location  of  two  deputies  at  that  place.  This 
was  done  for  the  purpose  of  protecting  the 
property  and  the  employes  of  the  company, 
and  to  keep  down  lawlessness  and  other  tres- 
passing upon  the  railroad  property  at  that 
place. 

As  the  result  of  these  negotiations  between 
the  sheriff  and  the  railroad  official,  Johnson, 
at  the  Instance  of  the  railroad  company,  plac- 
ed two  men  at  that  point,  one  of  whom  was 
the  appellant  Cbas.  A.  Futch,  and  the  other 
a  man  by  the  name  of  Prajean,  both  of  whom 
it  Is  claimed  were  commissioned  as  depu- 
ties. These  two  men  were  located  at  the 
yards  of  the  railroad  company  at  Echo,  and 
were  to  act  as  watchmen  over  the  property 
of  the  railroad  company,  one  to  be  on  duty 
during  the  day  and  the  other  at  night  The 
appellant  railroad  company  agreed  to  pay 
the  salary  of  the  two  deputies,  and  did  pay 
tbe  same  U  long  as  their  employment  con- 
tinued. The  sheriff  refused  to  appoint  the 
two  men  requested  by  the  railway  officials 
unless  the  company  paid  their  wages,  upon 
the  ground  that  he  could  not  afford  the  extra 
expense.  One  of  the  men  received  $70  per 
month,  and  the  other  $65  from  appellant  rail- 
road company.  The  monthly  payments  were 
remitted  by  the  railroad  company  in  checks, 
payable  to  R.  M.  Johnson,  sheriff  of  Orange 
county.  For  a  short  time  after  the  men  were 
employed,  the  checks  were  delivered  to  John- 
son, and  the  money  received  by  him  and  paid 
over  to  the  two  watchmen ;  but  on  account  of 


the  Inconvenience  of  this  arrangement,  aftor 
the  lapse  of  a  few  months,  upon  the  written 
Instruction  of  Johnson,  the  officials  of  the 
company  delivered  the  checks  directly  to  the 
two  watchmen,  they  receipting  therefor  in 
the  name  of  R.  M.  Johnson,  and  appropriating 
the  entire  sum  received.  Johnson  himself  re- 
ceived no  part  of  these  payments.  He  did  not 
pay  the  two  watchmen  any  additional  com- 
pensation for  their  services,  nor  did  they  re- 
ceive any  from  any  other  source.  Both  of 
them  boarded  at  the  hotel  on  the  railroad 
premises,  with  the  regular  employ&g  of  the 
company,  and  paid  their  board  In  the  same 
manner  as  the  others  did.  So  far  as  the  rec- 
ord shows,  they  did  no  other  official  work 
outside  of  the  railroad  yards.  The  only  evi- 
dence of  any  other  official  services  perform- 
ed by  them,  of  any  kind  whatever,  was  the 
testimony  of  Johnson,  the  sheriff,  who  stated 
that  they  served  some  subpoenas  and  cita- 
tions for  him  in  that  part  of  the  country ;  but 
be  also  stated  that  for  this  service  he  did  not 
pay  them  anything,  tliat  it  was  done  gratui- 
tously. 

Futch  and  Prajean  made  it  their  custom, 
and  It  was  a  part  of  their  duty,  to  alternate 
with  each  other  in  watching  over  the  proper- 
ty of  the  company  in  the  yards,  changing  at 
6  a.  m.  and  6  p.  m.  every  day,  so  that  one  or 
the  other  was  on  watch  in  the  appellant  com- 
pany's yards  at  all  times,  both  day  and  night. 
It  was  their  duty,  and  they  made  It  their 
business,  to  go  or&c  and  through  the  rail- 
road yards  and  see  that  no  depredations 
were  committed  upon  the  railroad  property, 
and  that  the  employes  were  protected  from 
violence  and  interference  by  trespassers,  and 
to  eject  trespassers  from  the  company's  prop- 
erty when  deemed  proper  by  them.  They 
did  not  report  to  any  of  the  railroad  officials, 
unless  it  were  to  some  special  officer,  who 
might  inquire  concerning  depredations  upon 
the  premises.  The  yard  master  testified  that 
they  were  not  under  his  control.  We  think, 
however,  that  the  record  amply  supports  the 
finding  that,  while  the  sheriff  of  Orange 
county  selected  the  two  men  who  acted  as 
watchmen,  and  may  have  clothed  them  with 
official  authority  as  his  deputies,  yet  Futch 
and  Prajean  were  in  the  employ  of,  and  paid 
by,  the  ai^)ellant  railroad  company  at,  be- 
fore, and  after,  the  time  the  appellee  was 
Injured;  that  their  retention  upon  the  com- 
pany's premises  as  watchmen  was  by  the 
procurement  of  that  company,  and  the  per- 
formance of  the  services  of  protecting  its 
property  and  employes  from  violence,  inter- 
ference, and  depredations,  and  the  ejection  of 
trespassers  were  done  by  the  authority  of 
the  railroad  company;  and  that  the  latter 
had  the  right  to  direct  this  service  and  hare 
it  discontinued  at  any  time  it  saw  fit 

On  the  night  of  December  18,  1906.  the 
ai^ellee  and  some  other  parties  entered  a 
freight  car  belonging  to  the  appellant  com- 
pany, at  Beaumont  for  the  purpose  of  rid- 
ing therein  to  Echo.     Oa  arriving  at  tbia 
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latter  place  It  was  discovered  tbat  some  one 
of  the  party  bad  thrown  eand  to  on  the 
floor  of  the  car  and  made  a  fire  of  some 
waste  material.  The  presence  of  appellee 
and  those  with  him  in  the  car,  consisting  of 
about  fonr  others,  was  discovered  by  the 
railroad  employes  at  Eicho  about  2  o'docJc 
in  the  morning.  Appellee  and  his  compan- 
ions refused  to  come  out  of  the  car  when 
called  upon  to  do  so.  The  door  was  then 
doaed  on  them,  and  the  car  run  down  into 
another  part  of  the  railroad  yards  nearer  the 
hotel,  and  the  appellant  Fntch  phoned  for, 
by  order  of  the  yard  master.  Futch  was 
told  over  the  phone  that  there  were  a  lot  of 
hoboes  down  there  in  a  car,  who  refused  to 
get  out  Futch  was  then  on  duty  as  night 
watchman;  and  had,  a  short  time  before 
the  call,  gone  over  to  the  hotel,  as  he  states, 
to  get  a  cop  of  coffee,  expecting  to  return 
to  bis  duty  in  the  yards  later.  He  respond- 
ed to  the  call,  went  to  the  car,  and.  In  con- 
nection with  some  other  railroad  employee, 
ordered  the  men  out,  and,  after  subjecting 
each  to  a  search,  started  them  oft  down  the 
tra<±  east,  with  a  view  of  putting  them  out  of 
the  company's  yards  and  off  its  premises. 
Futch  did  not  arrest  the  men — and  told  them 
so — but  only  undertook  to  put  them  out  of 
the  yards.  Be  ordered  them  to  get  in  front 
of  lilm,  telling  them  that  he  was  going  to 
carry  them  over  across  the  bridge  and  out 
of  the  yards.  He  accordingly  started  with 
them  down  the  track  toward  the  eastern 
limits  of  the  railroad  yards,  which  termhiat- 
ed,  some  distance  from  the  depot.  In  the 
swamp.  After  having  gone  a  short  distance, 
which  is  estimated  by  some  of  the  witnesses 
as  being  300  yards,  and  while  the  appellee 
and  his  companions  were  25  or  SO  steps  on 
the  track  in  front  of  him,  Futch  discharged 
his  pistol,  the  ball  striking  the  appellee  in 
the  leg  Just  below  the  knee,  from  which  the 
Injuries  complained  of  in  this  suit  resulted. 
The  testimony  is  conflicting  as  to  the  facts 
Immediately  preceding  and  attending  the 
■hooting  and  its  cause.  Instead,  therefore, 
-of  making  a  specific  finding  upon  that  issue, 
we  prefer  to  give  the  substance  of  the  dif- 
ferent statements  of  the  witnesses.  Futch 
testifies  that  he  was  marching  the  men  down 
the  track,  and,  when  he  had  reached  a  point 
300  yards  distant  from  any  person,  they  8tox>- 
ped.  Some  fellow  (he  did  not  know  who  he 
was,  because  be  had  never  seen  any  ot  them 
before)  asked  for  a  match  and  then  about 
vrh&i  a  train  was  going  west  Before  this  he 
bad  heard  one  of  them  say,  "Oet  ahold  of 
him,"  or  something  of  that  sort — ^tbat  that 
was  tbe  way  he  understood  It — and  that  aft- 
er asking  about  the  match  and  train,  the  man 
started  toward  him.  Futch  ordered  him  to 
stop  and  get  back  with  his  crowd;  but  he 
simply  came  on,  and  was  told  a  second  time, 
but  failed  to  stop.  Futch  then  pulled  his 
pistol  and  shot  at  him,  but  missed  him  and 
'hit  the  appellee.  Parsons,  as  above  stated. 


At  that  time  the  appellee  was  east  of  Futch, 
in  ftont  of  him,  on  the  railroad  track,  and 
the  man  at  whom  he  claims  to  have  shot 
was  off  to  the  left  snd  was  within  about 
8  or  10  feet  of  Futch.  It  was  dark,  and  he 
could  not  tell  how  the  man  was  dressed; 
nor  did  he  recognize  the  man,  did  not  know 
whether  he  was  one  of  the  party  or  not  but 
took  him  to  be.  The  man  never  said  any- 
thing as  he  approached  him,  and  only  asked 
for  a  match  and  inquired  about  the  train. 
The  man  had  no  pistol  In  his  hand,  made  us 
threats,  nor  any  other  demonstrati(m,  except 
to  come  towards  him.  After  Futch  shot  the 
man  said  nothing,  but  ran  off.  Futch  did 
not  see  him  any  more.  Futch  says  that  be 
shot  to  lilt  him  in  tbe  leg;  that  he  did  not 
think  the  man  was  making  a  deadly  assault 
on  him,  or  he  would  have  fired  to  kill  him. 
After  the  shooting,  Futch  found  that  the 
ball  had  struck  the  appellee,  as  before  stated; 
and,  after  some  time,  an  engine  was  prs- 
cured,  and  tbe  appellee  was  carried  up  to 
tbe  yard  master's  office.  The  appellee.  Par- 
sons, gives  a  different  version,  and  says  that 
when  Futch  first  accosted  them  at  the  car,  he 
told  them  to  get  out  sud  stated  that  be 
would  show  them  how  to  jump  high,  and 
thereupon  marched  them  down  towards  the 
Louisiana  line;  that  after  they  had  gone 
some  distance^  they  met  a  man  coming  up 
tbe  track,  going  in  the  opposite  direction, 
who  asked  for  a  matdi  and  inquired  aboat 
the  time  when  a  train  was  going  west;  that 
after  the  man  passed  them,  he  met  Futch, 
when  the  latter  grabbed  the  man  and  used 
some  abusive  language,  remarking  that  he 
(Futch)  would  show  him  what  time  a  train 
goes  west  aud  jammed  bis  gun  in  tbe  man's 
stomach;  that  the  man  asked  him  not  to 
shoot  and  then  began  running;  that  Futdi 
then  shot  at  appellee.  Parsons;  that  the 
man  ran '  over  towards  tbe  left  while  he 
(Parsons)  was  Immediately  in  front  of  Futch. 
Boyle,  one  of  the  companions  of  Parsons 
in  tbe  car,  and  who  got  into  the  car  with  him 
at  Beamnont  testified  by  deposition.  He 
stated  that  when  the  door  of  the  car  was 
apeneA,  Futch  was  standing  close  by  with 
bis  pistol  pointed  at  them,  used  some  abusive 
language  towards  them,  and  threatened,  if 
they  moved,  that  he  would  shoot  them;  that 
he  then  got  them  in  line  and  started  them 
down  the  track,  saying,  at  tbe  same  time, 
"Move,  or  I'll  shoot  to  see  you  jump,"  and 
at  the  same  time  using  some  offensive  lan- 
guage towards  them;  that  they  were  walked 
down  the  track  for  about  SO  yards,  and  met 
a  man  approaching  them  from  the  opposite 
direction,  who  asked  when  a  train  was  going 
east;  that  Futch  jammed  bis  gun  in  the 
man's  stomach,  and  the  latter  tan  off;  tliat 
EHitcb  then  fired  his  pistol  deliberately,  to 
bis  right,  tbe  ball  striking  the  appellee  in 
the  left  leg  behind  the  knee;  that  the  man 
whom  Futch  had  accosted  and  struck  with 
bis  gun  went  to  tbe  left  of  Futdi.    He  also 
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testified  that  Patch's  manner  was  yeiy  rough 
towards  them  prior  to  this  time.  He  says, 
further,  that  the  man  was  fully  out  of  sight 
when  the  shot  that  struck  Parsons  was  fired; 
that  he  had  run  to  the  left,  and  Parsons  was 
to  Futch's  right,  and  the  man  was  not  In 
line  between  Futch  and  Parsons;  that,  at  the 
time.  Parsons  was  about  30  yards  ahead  of 
Futch.  He  says  that,  after  they  were  taken 
out  of  the  car,  they  were  required  by  Futch 
to  go  with  him,  and  were  afraid  to  do  other- 
wise, for  fear  that  he  might  shoot  them; 
that,  after  Parsons  was  shot,  he  (witness) 
went  out  and  got  a  switch  engine  and  crew, 
and  had  Parsons  taken  to  the  yard  master's 
office;  that  he  lay  there  nntll  the  arrival  of 
the  first  passenger  train,  which  took  him  to 
Orange;  that  he  and  a  man  by  the  name 
of  Seal  went  with  Parsons  to  Orange.  None 
of  them,  he  states,  were  held  on  any  criminal 
charge;  that,  at  the  time  Parsons  was  shot, 
be  was  doing  nothing  but  walking  down  the 
track;  that  none  of  the  party  offered  any 
violence  or  resistance  to  Futch.  The  testi- 
mony also  shows  that  the  only  Instructions 
given  by  Johnson,  the  sheriff,  to  the  two  dep- 
uties, were  that  they  should  enforce  the  law 
and  arrest  those  who  violated  It  He  said 
nothing,  so  far  as  the  record  shows,  about 
the  performance  of  any  duties  for  the  com- 
pany, in  whose  yards  they  were  stationed. 
Futch  testifies  that  It  was  a  part  of  his  duty 
to  protect  the  property  and  employes  of  the 
company,  and  to  eject  trespassers  from  the 
yards  when  he  thought  it  should  be  done; 
and  in  this  he  is  not  contradicted.  The  ev- 
idence is  uncontroverted  that,  at  the  time 
Futch  went  to  the  car  in  response  to  the 
message  over  the  phone  from  one  of  the  yard 
employes,  he  did  not  make  any  pretense  of 
arresting  the  appellee  or  any  of  his  com- 
panions. He  simply  ordered  them  out  of  the 
car,  and  undertook  to  remove  them  from  the 
railroad  yards  of  the  appellant  railroad  com- 
pany, as  trespassers.  At  the  time  of  the  inju- 
ry to  the  appellee,  Futch  and  his  brother  offi- 
cer had  been  acting  as  watchmen  for  the  ap- 
pellant railroad  company  more  than  a  year; 
and  the  record  supports  the  inference  that 
they  continued  after  that  time  in  the  same 
employment.  The  authority  to  remove  tres- 
passers from  the  railroad  yards  at  Echo  was 
derived  from  the  appellant  railroad  company, 
and  not  from  Johnson,  the  sheriff,  and  was 
a  part  of  the  private  employment  of  Futch 
and  Prajean. 

Conclusions  of  Law. 

The  first  assignment  of  error  urged  by 
the  appellant  railroad  company  is  to  the 
action  of  the  court  in  refusing  to  give  a 
special  charge  instructing  the  jury  to  return 
a  verdict  in  its  favor.  This  request  is  based 
upon  the  theory  that  the  evidence  as  a  whole 
was  insufficient  to  show  the  relation  of  mas- 
ter and  servant  between  the  railroad  com- 
pany and  Futch,  or  that  the  latter  was  per- 
forming any  service  for  the  company,  with- 


in the  scope  of  his  employment,  at  the  time 
the  shooting  was  done ;  and  further,  that  it 
is  shown  by  the  evidence  that  Futch  was  at 
the  time  a  deputy  sheriff,  and  was  acting  in 
his  official  capacity,  and  nothing  he  did 
could  be  charged  against  the  railroad  com- 
pany. Those  are  all  matters  of  fact,  which 
should  have  been  submitted  to  the  jury  un- 
der proper  Instructions,  unless  as  contend- 
ed by  the  appellant,  the  testimony  as  a  whole 
was  insufficient  to  sustain  a  finding  upon 
them  against  the  company.  There  are  also 
Various  other  assignments,  based  iipon  the 
same  legal  propositions;  and.  In  this  discus- 
sion, we  will  treat  all  as  If  embraced  in  cme. 
Counsel  for  the  appellant  railroad  company 
insist  with  much  vehemence,  and  present  an 
elaborate  argument  in  support  of  their  con- 
tention, that  Patch  was  not  a  servant  or  an 
employe  of  the  appellant  railroad  company, 
but  was  a  deputy  sheriff,  and  acting  as  such 
at  the  time  the  shooting  was  done.  As  fur- 
nishing a  test  for  determining  that  fact,  and 
as  supporting  the  conclusion  reached,  we  are 
cited  to  the  case  of  Cunningham  v.  Railway, 
51  Tex.  5(3,  32  Am.  Rep.  632.  In  this  case 
It  was  sought  to  hold  the  railroad  company 
liable  for  the  negligence  of  the  servants  of 
an  Independent  contractor ;  and  the  court 
lays  down  the  rule  for  determining  when  the 
relation  of  master  and  servant  exists,  and 
discusses  the  test  for  ascertaining  whether  the 
wrongdoer  is  a  servant  of  the  company  or  of 
an  independent  contractor.  There  can  be  no 
controversy  as  to  what  are  the  rules  of  law 
applicable  to  such  cases.  These  are  too  welt 
settled  by  numerous  decisions  to  now  be  re- 
garded as  in  any  sense  debatable.  Therefore,, 
in  passtog  upon  the  sufficiency  of  the  testi- 
mony to  sustain  the  verdict  and  warrant  the 
court  in  refusing  the  special  charge  of  the 
appellant,  we  may  ad<^t,  aa  a  criterion,  the 
role  announced  by  the  court  in  the  case  above 
cited.  The  court  there  says:  "There  is  a 
marked  distinction  between  the  liability  of 
the  master  for  the  acts  of  an  ordinary  serv- 
ant, in  the  usual  scope  of  his  duties  aa  such, 
and  that  of  an  employer  for  the  acts  of  an 
independent  contractor.  This  distinction 
rests  upon  the  reasonable  principle  that,  in  a 
proper  case,  the  liability  of  the  master  should 
be  commensurate  with  the  extent  only  of  his 
rights  to  control."  After  quoting  from  other 
authorities,  the  court  continues:  "It  is  now 
the  well-established  doctrine  in  Europe,  and 
the  generally  prevailing  rule  in  this  country, 
that  the  ordinary  relation  of  principal  and 
agent  and  master  and  servant  does  not  sub- 
sist in  the  case  of  an  independent  empioyft 
or  contractor  who  is  not  xuxAer  the  immediate 
direction  of  the  employer."  We  think  it  may 
be  correctly  asserted  that,  unless  the  evidence 
in  the  case  now  under  consideration,  tested 
by  the  rule  above  announced,  is  l^ally  suffi- 
cient to  justify  a  finding  against  the  appel- 
lant railroad  company  upon  those  Issues,  the 
special  charge  should  have  been  given. 
We  may  concede  as  a  fact,  at  the  outset^ 
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that  Fntcb  bad  been  appointed  a   deputy 
iberUr,  and  was  sncb  at  tbe  time  of  the  in- 
jnry,  and  bad  been    continuously  from  tbe 
date  be  began  work  In  tbe  appellant's  yards 
at  Bcho.    It  may  also  be  conceded  tbat  be 
was  made  a  deputy  for  this  H>eelal  purpose, 
and  appointed  for  that  particular  place,  on 
acwtmt  of  tbe  large  number  of  transient  and 
loafing  characters  who  frequented  the  yards 
of  the  company,  and  to  protect  from  sucb 
cbaracters  tbe  property  and  employes  of  tbe 
company.    Tbat  Futch  was  an  employe  either 
of  Johnson,  tbe  sheriff,  or  of  tbe  railroad 
company   while  performing   tbe   service   of 
going  over  the  yards  of  the  company,  watch- 
ing after  its  property  to  see  tbat  it  was  not 
molested  and  that  the  employes  were  not  in- 
terfered with,  and  in  removing  trespassers 
from  the  premises,  we  think  admits  of  no 
dispute.    He  was  not  there  doing  tbat  work 
as  a  volunteer  upon  bis  own  account    He  as- 
sumed tbe  duties  by  virtue  of  a  contract  of 
employment,  and  be  was  paid  for  those  serv- 
ices every  month.    Was  be  the  employe  of 
Johnson?    It  is  true  tbat  Johnson  made  him 
a  deputy,  and  Instructed  him  as  to  bis  ofiS- 
dal  dnties;  but  be  paid  F'utcb  nothing  and 
received  no  benefits  personally  or  offldally 
from  bis  work,  and  no  compensation  from 
tbe  company.    Tbe  railroad  company  alone 
paid  tbe  monthly  wages  which   Futch   re- 
ceived for  bis  time  and  services.    Tbe  testi- 
mony shows  that,  when  approached  and  re- 
quested to  station  a  deputy  at  tbat  place, 
Jdmson  .declined  to  do  so,  upon  tbe  ground 
that  be  could  not  afford  the  extra  expense. 
The  appellant  railroad  company  then  agreed 
to  pay   the  expenses  of  such  employment: 
and  thereupon  the  appointment  was  made. 
We  do  not  think  it  material  that  the  monthly 
remittances  were  made  through  checks  paya- 
ble to  Johnson,  and  by  him  assigned  to  tbe 
appellant  Futcb  and  Prajean,  when  the  con- 
sideration was  fumisbed  directly  by  the  ap- 
pellant company,  and  intended  as  compensa- 
tion for  this  specific  service  after  Its  perform- 
ance by  these  particular  individuals.    Those 
facts,  when  taken  In  connection  with  the  fur- 
ther fact  tbat  tbe  services  actually  performed 
were  for  tbe  private  benefit  of  tbe  appellant 
company,  w^ould  authorize  a  jury  in  conclud- 
ing tbat   there  was  a  contract  of  employ- 
ment entered  into,  either  directly  or  indirect- 
ly, between  Futcb  and  the  railroad  company, 
or  that  Futcb  was  performing  valuable  serv- 
ices for  tbe  company,  in  the  absence  of  any 
express  contract,  for  which  he  was  receiv- 
ing pay  from  tbe  company.    In  either  event 
the  facts  would  constitute  the  relation  of  em- 
ployer  and   employe  between  tbe  company 
and  Fntcb. 

It  is  insisted  that  Johnson  himself  selected 
the  individuals,  Futch  and  Prajean,  and  that 
be  alone  bad  tbe  right  to  control  their  ac- 
tions and  discharge  them.  It  is  true  that 
Jobcson  did  name  the  men  who  were  to  per- 
fona  tbe  service  for  tbe  appellant  company; 
tmt  this  was  a  right  which  tbe  company  vol- 


untarily accorded  him,  doubtless  in  consider- 
ation tbat  be  would  dotbe  them  with  an 
official  character  that  would  better  enable 
them  to  perform  tbe  services  expected. 
Futcb  and  Prajean  were  to  have  authority 
to  act  officially,  and  in  tliat  way  might  in 
some  cases  involve  the  liability  of  Johnson 
himself  for  their  conduct  It  was  but  natur- 
al that  Johnson,  in  view  of  that  fact,  should 
claim  the  right  to  designate  the  Individuals 
to  be  thus  empowered  to  represent  him.  The 
fact  tbat  the  railroad  company,  under  such 
circumstances,  should  accord  to  Johnson  the 
right  to  select  tbe  individuals  does  not  prove 
that  tbe  persons  selected  were  in  no  manner 
responsible  to  it  for  their  unofficial  conduct, 
or  were  not  accepted  as  its  employes  and  sub- 
ject to  its  control.  The  duties  and  services 
which  Futch  and  Prajean  engaged  to  per- 
form were  twofold,  one  as  officers  of  the 
state,  the  other  as  servants  of  tbe  company. 
As  tbe  former  they  arrested  violators  of  the 
law,  and  executed  such  civil  and  criminal 
processes  as  might  be  placed  In  their  bands, 
and  in  so  doing  were  tbe  representatives  of 
tbe  official  character  of  Johnson,  the  sheriff. 
As  the  latter  they  watched  and  guarded  tbe 
property  and  employes  of  tbe  railroad  com- 
pany from  depredations  and  interference,  and 
removed  trespassers  from  the  company's 
yards,  and  in  this  were  tbe  representatives 
of  tbe  company,  either  as  agents  or  em- 
ployes. 

Appellant  further  contends  that  it  bad  no 
right  to  control  the  conduct  of  Futcb  and 
Prajean  or  to  discbarge  them  from  service, 
and  tbat  this  Is  clearly  shown  by  tbe  testi- 
mony. So  far  from  justifying  such  a  con- 
clusion, we  think  tbe  testimony  warrants  the 
opposite.  It  Is  true  that  both  Futcb  and  tbe 
yard  master  testified  tbat  tbe  latter  bad  no 
control  over  him  (Futch),  and  that  he  did  not 
get  any  instructions  as  to  bis  duties  from  any 
other  agent  or  employe  of  tbe  company.  But 
this  is  far  from  disproving  tbe  legitimate  in- 
ference, which  tbe  jury  may  have  drawn  from 
the  fact,  tbat  these  men  were  there,  upon 
the  private  property  of  the  appellant  com- 
pany, doing  service  for  the  private  benefit 
of  tbe  company,  and  were  being  paid  there- 
for by  the  company;  and  that  the  company, 
in  some  of  its  departments,  had  the  right  to 
direct  bow  tbe  work  should  be  done  and  how 
long  tbe  service  should  continue.  Tbe  fail- 
ure of  the  evidence  to  disclose  where  this 
auth6rity  was  lodged  does  not  negative  its 
existence.  The  fact  that  one  performs  per- 
sonal services  for  another,  for  an  agreed 
compensation,  carries  with  It  tbe  presumption 
of  the  right  of  control  and  discharge  by  tbe 
employer  or  beneficiary  of  tbe  services.  John- 
son did  not  claim  this  right  any  further  than 
it  affected  tbe  official  characters  of  the  two 
men.  He  might  have  revoked  their  commis- 
sions, but  that  would  not  have  discharged 
them  from  the  employment  of  the  company. 
He  expressly  says  tbat  he  did  not  give  them 
any  Instructions  as  to  guarding  the  property 
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of  tbe  company,  further  than  to  see  that  the 
law  was  not  violated.  While  It  la  true  that 
the  raUroad  company  could  not  have  taken 
from  the  deputies  their  commlsBlona  as  oflS- 
oecB,  It  did  have  the  right  to  say  how  they 
should  perform  their  unofficial  duty,  and 
how  long  their  services  should  continue.  Be- 
ing a  deputy  of  the  sheriff  did  not  entitle  the 
appellant  Futch  to  any  more  rights  or  privi- 
leges in  tbe  yards  of  the  appellant  railroad 
company  than  any  other  person  might  have 
claimed,  except  while  In  the  performance  of 
some  official  duty.  Under  the  evidence  In 
this  case  the  jury  was  amply  Justified  In 
concluding  that  the  company  bad  the  right 
to  say  how  Futch  and  Prajean  should  per- 
form their  duties  as  watchmen  over  Its  prop- 
erty, and  to  discontinue  their  services  when 
desired. 

The  right  to  eject  trespassers  from  private 
premises  or  to  guard  private  property  from 
molestation  and  private  employes  from  Inter- 
f^ence  are  private  rights,  and  the  authority 
for  Its  exercise  by  another  than  the  owner  of 
the  property  or  the  employer  Is  derived  alone 
from  the  owner  or  employer.  No  officer  has 
such  right  ex  officio.  As  illustrating  the  re- 
lations here  discussed,  let  us  suppose  that  on 
the  night  Parsons  was  shot  by  Futch,  the  lat- 
ter had  been  the  victim  of  some  injury  Inflict- 
ed by  the  negligent  operation  of  the  appel- 
lant's locomotives  or  cars  In  the  yards  of  the 
company,  what  would  have  been  considered 
his  status  or  relation  to  the  company  as  af- 
fecting his  right  of  recovery?  It  certainly 
could  not  be  contended,  under  the  facts  of 
this  case,  that  he  would  have  been  termed  a 
trespasser;  nor  could  it  be  said  that  he  was 
merely  a  licensee.  In  reply  to  this  last  he 
might  well  have  said  that  he  was  an  employe, 
that  he  was  paid  for  the  service  of  frequently 
going  through  the  yards  of  the  company,  over 
Its  tracks  and  In  and  among  its  cars,  for  tbe 
purpose  of  properly  discharging  his  duties, 
and  was  entitled  to  protection  while  so  doing. 
If  the  company  had  replied  to  this  that  it  had 
made  no  contract  with  him  for  any  personal 
service,  and  bad  given  him  no  directions  as 
to  what  be  should  do  or  how  it  should  be  per- 
formed, he  might  have  answered  that  his 
services  were  for  the  private  benefit  of  the 
company,  for  which  he  was  receiving  directly 
a  monthly  compensation  from  the  company, 
and  that  such  services  had  continued  for  such 
a  length  of  time  and  under  such  conditions 
that  the  company  was  bound  to  know  of  their 
character  and  extent,  and  such  as  to  show  its 
acceptance  of  them.  Such  facts  we  think 
would  establish  the  relation  of  employer  and 
employe,  even  In  tbe  absence  of  any  express 
contract  to  that  effect 

Again,  let  us  suppose  the  company  had 
made  default  in  the  payment  of  some  month- 
ly Installment  of  the  salary  agreed  to  be 
paid  for  the  services  of  Futch,  after  having 
accepted  their  benefits,  would  there  be  any 
legal  objection  to  a  suit  directly  by  Futch 


against  the  company  to  recover  the  sum  dne? 
The  case  of  Porter  v.  R.  ft  D.  Railway  Co., 
97  N.  0.  46,  2  S.  B.  874,  presents  a  similar 
issue.  There  the  railroad  company  had  ap- 
plied to  the  city  council  for  a  special  police- 
man, to  be  stationed  at  its  depot  Tlie  dty 
agreed  to  do  this,  provided  the  railroad  would 
pay  one-third  of  the  salary  of  the  special 
officer,  to  which  the  railroad  consented.  Tbe 
council  then.  In  a  formal  manner,  selected 
one  Porter,  who  entered  upon  his  duties  and 
continued  their  performance  for  several 
months ;  the  company  paying  over  to  the  city 
monthly  the  proportion  of  the  wages  It  had 
agreed  to  pay  while  Porter  received  his  sal- 
ary from  the  city.  After  a  time,  for  some 
reason,  the  railroad  stopped  the  monthly  pay- 
ments it  had  been  making.  Porter  continued 
till  the  end  of  the  official  term  of  his  ap- 
pointment and  brought  suit  against  the  rail- 
road for  the  unpaid  balance.  It  was  held  that 
he  was  entitled  to  maintain  tbe  action  and 
to  collect  the  amount  which  the  company  had 
failed  to  pay.  In  discussing  the  liability  of 
the  railroad  company  the  court  said:  "The 
board  of  aldermen,  at  the  Instance  of  the 
defendant  agreed  to  appoint  the  plaintiff  to 
be  policeman,  and  did  so  appoint  him  to  do 
special  police  service  at  and  about  Its  depot, 
and  to  pay  him  a  fixed  part  of  tbe  compensa- 
tion agreed  to  be  paid  him,  the  defendant  as 
certainly  agreeing  to  pay  him  another  fixed 
part  of  it ;  tbe  plaintiff  agreeing  on  bis  part 
to  accept  the  appointment  with  Its  terms,  and 
to  do  the  service  required.  This  seems  to  us 
to  be  the  fair,  practical  Import  and  effect  of 
the  contract  a  sort  of  arrangement  for  con- 
venience for  the  special  benefit  of  the  de- 
fendant •  •  •  Whether  the  plaintiff  did 
service  in  pursuance  of  the  contract,  as  al- 
leged by  him,  was  a  question  of  fact  to  be 
determined  by  the  Jury,  and  this  they  found 
in  favor  of  the  plaintiff." 

We  gather,  from  the  trend  of  coanael's  argu- 
ment that  th^  regard  Johnson,  tbe  sheriff,  as 
occupying  the  position  somewhat  akin  to  that 
of  an  independent  contractor  In  this  contro- 
vert. An  Independent  contractor  Is  one  who. 
In  rendering  services,  exercises  an  independent 
employment  or  occupation,  and  represents  bl» 
employer  only  as  to  the  results  of  his  woric. 
add  not  as  to  the  means  by  which  it  is  to  t>e 
accomplished.  16  Amer.  Ency.  of  Law,  p.  187; 
Jensen  v.  Barbour,  15  Mont  682,  88  Pac.  908. 
The  case  last  cited  was  a  suit  against  0ie 
owner  of  a  street  railway  company,  to  re- 
cover damages  for  personal  injuries  inflicted 
through  the  negligence  of  a  servant  Ttie 
defendant  charged  that  the  servant  whose 
negligence  was  relied  upon  as  being  the  prox- 
imate cause  of  tbe  injuries  was  not  his  serv- 
ant but  tbe  employe  of  an  independent  con- 
tractor named  Vaughn.  The  evidence  showed 
that  the  owner  had  hired  Vaughn,  for  a  stip- 
ulated sum,  to  haul  some  of  bis  cars  orer  cer- 
tain portions  of  the  road  once  a  day  eacb 
way,  and  Vaughn  to  furnlBh  the  drivers.    U 
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was  thtoagh  the  negligence  of  a  driver  fur- 
nished by  Vaaghn  that  the  Injury  was  alleged 
to  have  occurred.  The  trial  court  decided  the 
issue  In  favor  of  the  defendant,  which,  upon 
appeal,  waa  reversed,  and  the  defendant  held 
liable  upon  the  grounds  that  the  driver 
placed  in  charge  of  the  car  by  Taughn  was 
the  servant  of  the  owner  of  the  road.  After 
discussing  the  rule  above  referred  to,  by 
which  to  determine  whether  or  not  <me  Is  an 
Independent  contractor,  the  court  says:  "But 
such  la  not  the  sense  in  which  the  word  're- 
sult' is  used  in  the  rule.  We  think  the  word 
'result,'  as  so  used,  means  a  production  or 
product,  and  not  a  service.  One  may  contract 
to  produce  a  house,  or  ship,  or  a  locomotive, 
and  such  house,  ship,  or  locomotive  produced 
is  the  'result'  Such  'results'  produced  are 
oftai,  and  probably  generally,  by  Independent 
contractors.  But  we  do  not  think  plowing 
a  field,  mowing  a  lawn,  driving  a  carriage  or 
a  horse  car  for  one  trip,  or  for  many  trips  a 
day,  is  a  'result'  In  the  sense  that  the  word  is 
nsed  In  the  rule.  Such  acts  do  not  result 
in  a  product.  They  are  simply  a  service." 
Again,  in  the  same  opinion,  we  find  the  fol- 
lowing quotation  from  Thompson  on  Meg.: 
"A  person  who  works  for  wages,  whose  labor 
is  directed  and  controlled  by  the  employer, 
either  in  person  or  by  an  intermediate  agent, 
is  a  senrant;  and  the  master  must  answer 
for  the  wrongs  done  by  him  In  the  course  of 
his  employment."  Quoting  from  the  same  au- 
thor, it  is  further  said:  "In  every  case  the 
decisive  question  is,  had  the  defendant  the 
right  to  control,  in  the  given  particular,  the 
conduct  of  the  person  doing  the  act?  On  this 
qnestlon  the  contract  under  which  the  work 
has  tieen  done  must  speak  conclusively  In 
every  ease,  reference  being  had,  of  course, 
to  surrounding  circumstances." 

Applying  that  test,  the  "right"  of  the  ap- 
pellant railroad  company  to  control  the  ac- 
tion of  Futch  in  guarding  Its  property  and  in 
removing  trespassers  from  its  private  prem- 
ises, can  we  reach  any  other  conclusion  than 
that  the  right  to  control  was  still  within  the 
power  of  the  company  at  the  time  these  serv- 
ices were  being  performed?  This  right  had 
not  been  parted  with  to  any  other  person. 
Johnson  did  not  obtain  It  He  only  agreed 
to  commission  the  men  and  place  them  there 
to  work,  leaving  the  rest  to  the  company,  ex- 
cept as  to  their  ofSdal  duties.  What  was 
there  to  hinder  the  appellant  company  from 
directing  the  details  of  the  service  rendered 
by  those  deputies,  or  what  was  there  to  i>re- 
▼ent  it  from  discharging  them  when  it  saw 
lit?  The  fact  that  the  company  saw  proper 
to  permit  Patch  and  Prajean  to  act  as  watch- 
men within  its  yards  and  to  put  tramps  off  its 
premises,  without  giving  any  directions  as  to 
bow  this  work  should  be  performed,  but  leav- 
ing the  entire  matter  to  their  discretion, 
ibould  enlarge,  rather  than  restrict,  the  limits 
of  die  liability  of  the  company.  Appellant 
railroad  company  having  the  absolute  right 


to  say  who  should  perform  this  service^,  bow 
long  it  should  continue,  and  what  compensa- 
tion should  be  paid  therefor,  if  It  saw  fit  to 
authorize  another  to  personally  select  the  in- 
dividuals, In  consideration  that  he  should 
clothe  those  selected  with  official  authority, 
to  the  end  that  they  might  the  better  i>er- 
form  their  duties,  and,  to  some  extent,  aa-. 
same  req;>onslblllty  for  their  acts,  the  meo 
so  employed  were  none  the  less  in  the  serv- 
ice of  the  appellant  company.  It  could  not 
escape  liability  by  preferring  to  delegate  the 
right  of  selection  to  another  rather  than  to 
exercise  It  for  Itself.  We  think  It  was  for 
the  Jury  to  say  whether  or  not  the  relation 
of  master  and  servant  existed  between  Putch 
and  the  company  at  the  time  the  appellee 
was  injured.  Lipscomb  v.  Railway,  95  Tex. 
18,  64  S.  W.  823,  55  L.  R.  A.  869,  98  Am.  St 
Rep.  804;  T.  &  N.  O.  Railway  v.  Taylor,  81 
Tex.  Civ.  App.  617,  73  8.  W.  1081;  St.  L.,  I. 
M.  &  S.  Railway  v.  Hackett,  58  Ark.  381,  24 
S.  W.  881 ;  Deck  v.  B.  &  O.  Railway,  100  Md. 
168,  59  Atl.  653, 108  Am.  St  Rep.  399;  RIngue 
V.  Oregon  Coal  C!o.,  44  Or.  407,  75  Pac.  703; 
Johnston  v.  Railway,  130  Wis.  492,  110  N.  W. 
424. 

Admitting,  however,  that  in  a  general  way 
Futch  was  the  servant  of  the  railroad  com- 
pany, was  he  acting  in  the  capacity  of  an  of- 
ficer, or  as  the  servant  of  the  company,  la 
ejecting  the  appellee  and  his  co-trespassers 
from  the  premises  of  the  company?  As  be- 
fore stated,  Futch  was  not  called  upon,  in 
the  first  Inatance,  to  make  an  arrest  No  com- 
plaint had  been  made  that  a  law  had  been 
violated.  On  the  contrary,  he  was  notified  to 
come  down  and  get  some  "hoboes"  out  of  a 
car.  Upon  arriving  on  the  scene,  Futch  or- 
dered the  men  out  of  the  car,  had  them 
searched,  and  proceeded  simply  to  eject  them 
from  the  company's  premises.  He  told  them 
that  be  was  not  arresting  them,  but  only 
wanted  them  to  get  out  of  the  yards.  This 
was  not  an  official  service.  There  is  ne 
known  law  which  empowers  a  deputy  sheriff, 
or  any  other  officer,  to  make  such  an  eviction 
from  private  property.  The  right  to  have 
this  done  was  the  private  and  personal  right 
of  the  railroad  company,  and  could  be  per- 
formed only  by  its  sanction  or  authority.  We 
may  admit  that  the  appellee  and  his  com- 
panions had  violated  the  law  of  the  state  In 
boarding  a  car,  at  another  place,  for  the  pur- 
pose of  stealing  a  ride,  and  might  have  been 
prosecuted  therefor.  This  offense  was  nei- 
ther a  breach  of  the  peace  nor  a  felony,  and 
none  of  the  conditions  existed  which  would 
authorise  an  arrest  without  a  warrant. 
Miera  v.  State,  84  Tex.  Cr.  R.  161,  28  S.  W. 
1074,  53  Am.  St  Rep.  70S.  The  fact  that  no 
arrest  was  attempted  by  Futch  tends  to 
show  that  no  official  action  was  intended. 
But,  let  that  be  as  It  may,  it  was  for  the  Jury 
to  determine  whether  be  was  acting  as  an 
officer  making  an  arrest,  or  as  the  servant  of 
the  company  ejecting  trespassers.    If  John- 
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eon,  the  sheriff,  bad  been  retained  as  a  party 
to  this  suit,  no  verdict  under  the  evidence 
could  liave  been  rendered  against  Iiim  for  tbe 
conduct  of  Futch;  yet  it  must  be  admitted 
that  he  (Futch)  was  acting  either  as  an  of- 
ficer or  as  an  employ^  of  the  company.  If 
Johnson  was  not  liable,  the  company  is,  un- 
less the  shooting  resulted  from  conditions  un- 
^&c  which  the  court  instructed  a  finding  for 
the  defendants.  We  think  the  testimony  jus- 
tified the  court  in  submitting  to  the  Jury  the 
Issues  of  fact  Involved.  T.  &  N.  O.  Railway 
V.  Taylor,  31  Tex.  Civ.  App.  61T,  73  S.  W. 
lOSl;  Lipscomb  v.  Railway,  96  Tex.  18,  64 
8.  W.  923,  55  Lu  R.  A.  869,  93  Am.  St.  Rep. 
804;  Dickson  v.  Waldron,  135  Ind.  507,  34  N. 
E.  507,  24  L.  R.  A.  483.  41  Am.  St  Rep.  440; 
St  L.  &  I.  M.  Railway  v.  Hackett,  58  Ark. 
381,  24  S.  W.  881;  Brill  v.  Eddy,  115  Mo.  596, 
22  S.  W.  488;  Foster  v.  Grand  Rapids  Ck). 
(Mich.)  104  N.  W.  381;  r«tts  v.  Hoboken  W. 
C!o.,  70  N.  J.  Law,  358,  57  Atl.  393;  So.  Rail- 
way Co.  y.  James,  118  Oa.  340,  45  S.  E.  303, 
63  L.  R.  A.  258;  Smith  v.  L.  &  N.  Railway, 
95  Ky.  11,  23  S.  W.  652,  22  L.  R.  A.  72;  Deck 
y.  B.  &  O.  Railway,  100  Md.  168,  69  Atl.  652, 
108  Am.  St  Rep.  399;  Haluptzok  v.  G.  N. 
Railway,  55  Minn.  446,  57  N.  W.  144,  26  L. 
R.  A.  739. 

In  the  sixth  assignment  of  error  the  appel- 
lant railroad  company  complains  of  the  re- 
fusal of  the  court  to  Instruct  the  jury  to  dis- 
regard the  remarks  of  the  attorney  for  Par- 
sons made  to  the  jury,  as  to  the  provisions 
of  the  statutes  of  this  state  with  reference  to 
the  appointment  of  deputies  by  the  sherlfl's 
of  the  different  counties.  Those  remarks 
tended,  by  way  of  argument  to  discredit  the 
evidence  offered  by  the  railroad  company  in 
support  of  the  deputation  of  Futch  as  a  dep- 
uty sheriff,  by  discussing  the  articles  of  the 
statute  regulating  the  number  of  deputies  a 
sheriff  may  appoint  and  the  fact  that  no 
written  commission  had  been  shown  as  evi- 
dence of  any  appointment.  The  special  in- 
struction requested  embodied  a  clause  telling 
the  jury,  as  a  fact  that  Futch  was  a  deputy, 
as  shown  by  the  undisputed  testimony.  The 
only  evidence  of  any  appointment  as  deputy 
was  the  oral  testimony  of  Futch  and  Johnson 
to  that  effect  While  this  was  not  disputed 
by  other  testimony,  yet  it  was  a  fact  for  the 
jury  to  consider,  Just  as  it  did  all  other  mat- 
ters of  fact  Appellee's  attorney  merelf  dis- 
cussed the  weight  of  this  evidence  in  con- 
nection with  the  statutory  requirements. 
This  he  had  a  right  to  do.  Besides,  in  our 
view  of  the  case,  it  Is  Immaterial  whether 
Futch  was  In  fact  a  deputy  or  not.  The 
court  assumed  in  his  charge  that  he  was  a 
deputy  sheriff,  and  Instructed  the  Jury  as  to 
both  his  and  the  railroad  company's  liability, 
while  acting  as  such,  telling  them  to  find  fOr 
the  appellant  company  If  he  was  acting  of- 
ficially while  removing  the  appellee  from  the 
railroad  yards.  The  fact  that  Futch  was  a 
deputy  would  not  relieve  the  appellant  com- 


pany from  liability  for  his  conduct  while 
acting  as  Its  employg,  and  in  the  performance 
of  a  service  personal  to  it. 

The  eighth  and  ninth  assignments  of  erA>r 
are  based  upon  a  refusal  of  the  court  to  give 
special  charges  embodying  abstract  defini- 
tions of  the  rules  of  law,  by  which  to  deter- 
mine the  relation  of  master  and  servant 
This  issue  we  think  was  correctly  presented 
to  the  Jury,  in  a  practical  manner,  by  the 
court  in  its  general  charge,  and  rendered  un- 
necessary the  giving  of  the  special  charges 
requested  and  refused. 

In  the  tenth  assignment  of  error  objection 
Is  made  to  the  refusal  of  the  court  to  instruct 
the  Jury  as  follows,  by  a  requested  special 
charge:  "And  unless  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  act  of 
the  said  Futch,  which  caused  the  alleged  In- 
Jury  to  the  plaintiff,  was  done  by  him  In  the 
performance  of  work  or  service,  on  behalf  of 
the  defendant  railway  company,  as  an  em- 
ployg,  and  In  furtherance  of  such  service, 
you  will  return  your  verdict  In  favor  of  the 
railway  company."  It  Is  contended  by  the 
appellant  that  this  special  charge  was  re- 
quested to  cure  an  omission  in  the  general 
charge  of  the  court,  but  the  particular  omis- 
sion which  it  was  to  supply  Is  not  pointed 
out 

There  is  no  dispute  about  the  fact  that  at 
the  time  the  shot  was  fired  Futeh  was  in 
the  act  of  ejecting  the  appellee  and  Us  com- 
panions from  the  yards  of  the  railroad  com- 
pany, and  the  evidence  Justified  the  Jury 
In  finding  that  this  service  was  within  the 
scope  of  his  employment  If,  therefore,  the 
relation  of  master  and  servant  be  found  as 
having  been  subsisting  between  the  railroad 
company  and  Futch  at  the  time,  and  that  he 
was  authorized  to  eject  trespassers  from  the 
company's  yards,  there  could  be  no  dispute 
as  to  the  fact  that  he  was,  at  the  time  of 
firing  the  shot,  engaged  In  performing  the 
work  of  his  master,  and  was  acting  in  fur- 
therance of  such  service.  Upon  this  Issue  the 
court  in  his  general  charge  Instructed  the 
Jury  as  follows:  "Now,  therefore.  If  you 
shall  believe  from  a  preponderance  of  the 
evidence  that  Futch  was  authorized,  by  de- 
fendant company,  to  remove  trespassers  from 
its  cars  in  the  yard,  and  from  the  yard  at 
Echo,  in  Orange  county,  and  that  In  remov- 
ing plaintiff  and  the  other  persona  be  acted 
In  pursuance  of  such  authority,  If  any;  and 
you  believe  that  he  did  not  fire  the  shot  from 
the  pistol  to  defend  himself  against  what  he 
believed  to  be  an  unlawful  assault,  but  be- 
lieve the  firing  was  a  wrongful  act,  done  In 
removing  plaintiff  and  the  other  persons  from 
the  yard,  and  was  an  unreasonable  and  un- 
necessary force  to  be  used  for  that  purpose, 
and  believe  that  the  shot  struck  plaintiff, 
either  directly  or  by  striking  the  ground  and 
glancing  against  him,  and  wounded  plaintiff, 
and  such  wound  was  the  proximate  cause  of 
plalntlfF's  injury,  you  will  find  a  verdict  fw 
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plaintiff  against  both  defendants,  unless  you 
find  a  verdict  for  them  or  one  of  them  under 
other  parts  of  this  charge  or  special  charges 
that  inay  be  giyen."  The  special  feature  in 
this  requested  instruction,  which  It  was  de- 
sired should  be  presented  to  the  jury,  is 
whether  or  not  the  act  of  firing  the  pistol  by 
Futch  was  done  in  furtherance  of  the  mas- 
ter's service. 

There  were  but  two  groups  of  facts  rela- 
tive to  the  circumstances  Immediately  attend- 
ing this  shooting.  One  was  testified  to  by 
Pntch,  and  the  other  by  the  appellee  and  his 
witness  Boyle.  It  is  needless  to  say  that 
they  are  confilcting  upon  all  Important  de- 
tails. Futch,  in  substance,  testified  that  he 
saw  a  man  approaching  from  the  group  of 
men  be  was  removing  from  the  yards;  that 
he  thongbt  be  was  one  of  that  group,  and 
twice  ordered  him  to  halt;  that  the  man  s&id 
nothing,  but  continued  to  approach,  and  that 
be  thereupon  fired  Ills  pistol  with  a  view  of 
striking  the  man  in  the  legs;  that  he  did  not 
shoot  to  hit  Parsons  at  all,  nor  in  his  direc- 
tion; that  he  shot  to  protect  himself  from  an 
assault  then  about  to  be  made  upon  him  by 
this  stranger.  He  accounts  for  the  ball  bit- 
ting Parsons,  upon  the  theory  that  It  must 
Iiave  struclc  some  object  and  glanced.  Both 
of  the  other  witnesses  testified,  substantially, 
that  the  shot  was  not  fired  In  the  direction 
of  the  stranger,  but  at  Parsons,  or  In  his  di- 
rection; that  the  stranger,  whom  Futch  claims 
was  making  appearances  of  an  assault  upon 
him  at  the  time,  had  passed  off  to  one  side, 
and  was  not  between  Futch  and  Parsona 
They  further  say  that  no  altercation  of  any 
sort  occurred  between  Futch  and  the  stran- 
ger, but  that  the  former  thrust  hlg  pistol 
against  the  stomach  of  the  man,  when  the 
latter  threw  up  his  hands,  asked  Futch  not 
to  shoot,  and  then  ran  off  to  one  side;  that 
<t  was  after  this  occurrence  that  the  shot 
was  fired  by  Futch.  These  facts  leave  but 
two  Inferences  to  be  drawn  therefrom  by  the 
jury,  first,  that  when  Futch  fired  the  shot  he 
fired  at  the  stranger  to  protect  himself  from 
an  apprehended  assault,  and  the  ball  accl- 
dentally  struck  the  appellee:  or,  second,  that 
he  deliberately  or  recklessly  fired  at  the  ap- 
pellee or  in  his  direction. 

We  think  the  court  correctly  submitted,  in 
his  general  charge,  the  defensive  factB  testi- 
fied to  and  relied  upon  by  Futch.  The  facts, 
as  testified  to  by  Parsons  and  Boyle,  do  not 
fumliib  any  ground  upon  which  the  appellant 
railroad  company  can  escape  liability.  If  the 
Jnry  found  that  Futch  was  its  employ^,  and 
was  at  the  time  engaged  In  the  authorized 
work  of  ejecting  trespassers  from  its  yards. 
There  were  no  facts  testified  to  that  would 
excuse  the  firing  of  the  pistol,  or  tend  to 
Aow  that  it  was  not  done  in  furtherance  of 
the  master's  work,  except  those  testified  to 
hy  Pntch.  and  presented  In  the  general  charge 
"Jf  the  court.  The  facts  show  that  the  appel- 
lant Patch  was  authorized  to  do  so.  and  was 
in  the  babit  of  carrying  a  pistol  In  the  per- 


formance of  bis  duties  about  the  yards.  At 
the  time  the  Injury  occurred  he  had  the  ap- 
pellee and  bis  companions  under  a  species  of 
restraint,  forcibly  expelling  them  from  the 
yards  of  the  company.  The  court  in  his  gen- 
eral charge  made  the  appellee's  recovery  de- 
pend upon  the  finding  by  the  jury  "that  the 
firing  was  a  wrongful  act,  done  in  removing 
plaintiff  and  the  others  from  the  yard."  In 
view  of  the  language  of  this  general  charge, 
we  do  not  see  that  it  was  necessary  to  give 
the  special  charge  requested.  The  special 
charge  was  more  in  the  nature  of  an  abstract 
presentation  of  the  rules  applicable  to  such 
cases  in  general  than  the  grouping  of  any  set 
of  facts  shown  in  evidence,  upon  which  the 
appellant  might  rely  for  a  verdict.  If  the 
relation  of  master  and  servant  existed  at  the 
time  between  the  railroad  company  and 
Futch,  and  he  was  engaged  In  the  authorized 
services  of  compelling  trespassers  to  leave  the 
premises  of  the  company,  and  either  reck- 
lessly or  deliberately  and  maliciously  shot  at 
the  appellee  or  in  his  direction,  resulting  In 
the  Injury,  it  Is  immaterial  what  bis  personal 
intentions  were,  in  so  far  as  affecting  the 
liability  of  the  company  for  bis  wrongful  con- 
duct. I.  &  G.  N.  Railway  v.  Cooper,  88  Tex. 
610,  32  8.  W.  617;  T.  &  N.  O.  Railway  v. 
Taylor,  31  Tex.  Civ.  App.  617.  73  S.  W.  1081; 
St  L..  I.  M.  &  S.  Railway  v.  Hackett,  58  Ark.* 
381,  24  S.  W.  882;  Brill  v.  Eddy,  115  Mo.  596, 
22  S.  W.  4S8.  There  was  no  error  In  refusing 
the  charge. 

Complaint  is  also  made  at  the  refusal  of 
the  court  to  give  the  appellant's  special 
charge  No.  6,  which  is  as  follows:  "(Jentle- 
men  of  the  Jury:  You  are  instructed  that.  If 
you  find  from  the  evidence  that,  on  the  occa- 
sion of  plalntifTs  injury,  the  defendant 
Charles  A.  Futch  had  required  the  plaintiff 
and  his  associates  to  leave  the  premises  and 
yard  of  the  defendant  railway  company,  and 
that,  while  they  were  In  the  act  of  depart- 
ing therefrom,  another  person,  unknown  to 
plaintiff  and  his  associates,  approached  the 
defendant  Futch,  and  that  a  personal  contro- 
versy thereupon  ensued  between  such  person 
and  the  said  defendant  Futch,  and  that  as  re- 
sult of  such  controversy  the  defendant  Futch 
discharged  his  pistol,  and  thereby  inflicted 
Injury  upon  the  plaintiff,  but  that  such  in- 
jury of  the  plaintiff  was  not  intentional,  nor 
for  the  purpose  of  coercing  him  or  his  said 
companions  to  leave  the  said  yard  and  prem- 
ises of  defendant  railroad  company,  then, 
and  In  such  event,  the  plaintiff  Is  not  entitled 
to  recover;  and.  If  you  so  believe,  yon  will  re- 
turn your  verdict  in  favor  of  the  defpndant 
railroad  company."  This  charge  Is  predicat- 
ed upon  an  assumed  state  of  facts  not  shown 
by  the  testimony.  There  was  no  controversy 
between  Futch  and  any  one  at  the  time  of 
the  shooting.  All  that'ls  material  to  the  de- 
fense suggested  by  this  special  charge  was 
fully  presented  by  the  court  in  its  genera) 
charge. 

The  fourteenth  assignment  of  error  corn- 
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plains  tbat  t&e  verdict  Is  excessire,  and 
urges  that  a  netr  trial  should  have  been 
granted  for  that  reason  alone.  The  facts 
show  that  the  appellee  was  about  28  years 
of  age  at  the  time  be  was  injured;  that  be 
was  shot  In  the  back  of  the  left  leg,  Just  be- 
low the  knee,  afterward  necessitating  the  am- 
putation of  the  leg  above  the  knee.  The  ap- 
pellee testifies  that  he  suffered  intensely  aft- 
er receiving  the  wound,  and  still  suffers 
great  pain;  that  he  is  unable  to  wear  an  arti- 
ficial leg,  on  account  of  the  running  sores  on 
bis  injured  leg.  The  verdict  was  for  the  sum 
of  $12,500.  While  this  may  be  regarded  as 
a  large  sum  for  the  loss  of  a  leg,  yet  we  are 
unable  to  say  that  it  is  excessive,  when  con- 
sidered in  connection  with  all  the  facts.  As 
is  said  in  G.  C.  &  8.  F.  Railway  v.  Dorsey,  66 
Tex.  148,  18  S.  W.  444:  "No  rule  deserving 
the  name  has  yet  been  devised  by  which  the 
profession  or  this  court  can  satisfactorily  de- 
termine that  a  verdict  in  such  cases  is  too 
small  or  too  large.  What  shocks  the  con- 
science or  manifests  passion  or  prejudice  in 
the  Jury  are  tests  too  elastic  for  practical  use 
In  the  great  maj<H:ity  of  cases.  •  •  •  What 
Is  compensation  for  such  injury  is  ascertain- 
ed by  the  average  judgment  of  reasonable 
men.  This,  again,  Is  best  determined  by  the 
^sworn  12  and  the  presiding  judge.  Yet  to  re- 
vise their  judgment  is  a  part  of  the  jurisdic- 
tion of  this  court.  The  jury's  verdict,  ap- 
proved by  the  trial  Judge,  is  potent  evidence 
of  the  general  average  Judgment  of  men. 
•  •  ♦  Their  estimate,  while  not  conclusive, 
Is  persuasive."  In  that  case  a  verdict  for 
$15,000  was  sustained,  for  injuries  consisting 
of  a  broken  collar  bone,  chest  compressed  be- 
tween cars,  and  arm  broken  in  two  places, 
and  elbow  crushed.  This  verdict  was  so  ex- 
cessive as  to  require  a  reversal.  Railway  v. 
Conway  (Tex.  Civ.  App.)  98  S.  W.  1070;  Rail- 
way V.  Toliver,  84  S.  W.  375,  11  Tex.  Ct.  Rep. 
632;  Railway  v.  Hynes,  21  Tex.  Civ.  App.  34, 
60  8.  W.  624;  Railway  v.  Connell,  27  Tex. 
Civ.  App.  533,  66  S.  W.  246. 

The  appellant  Futch  presents  three  assign- 
ments of  error,  the  first  of  which  complains 
of  the  action  of  the  court  in  refusing  to  sus- 
tain his  plea  of  personal  privilege,  setting  up 
his  right  to  be  sued  In  the  county  of  his  resi- 
dence. The  record  does  not  show  that  this 
plea  was  called  to  the  attention  of  the  court, 
or  was  ever  acted  upon.  In  that  state  of 
the  record  it  may  be  regarded  as  having  been 
waived  in  the  lower  court.  But,  even  if  it 
were  not  waived,  and  had  been  in  fact  acted 
upon  adversely  to  Futch,  he  cannot  complain, 
because  the  evidence  shows  that  he  and  the 
railroad  company  were  jointly  liable  for  a 
trespass  committed.  In  such  a  case  suit  may 
be  filed  against  both.  In  the  county  of  the 
residence  of  either.  Si  A.  &  A.  P.  Railway  v. 
Graves  (Tex.  Civ.  App.)  49  S.  W.  1103.  In  his 
plea  Futch  does  not  negative  the  fact  that 
the  county  of  Harris,  where  this  suit  was 
instituted,  was  the  domicile  of  the  railroad 


company.  For  augbt  that  appears  to-  the  con- 
trary in  the  record,  that  is  the  county  where 
that  company  has  located  and  maintains  its 
general  ofilces  In  this  state.  Such  an  allega- 
tion is  necessary,  in  an  action  like  this,  tO' 
make  the  plea  good.  T.  &  P.  Railway  t. 
Mangum,  68  Tex.  342,  4  S.  W.  617.  The  re- 
maining assignments  of  error  refer  to  issues 
heretofore  discussed,  and  are  overruled. 

There  appearing  no  reversible  error  in  the 
record,  the  Judgment  of  the  district  oourt  is 
afilrmed. 

WILLSON,  a  J.  (dissenting).  I  do  not 
concur  in  the  conclusion,  reached  by  the  oth- 
er members  of  the  court,  that  the  evidence 
was  sufficient  to  support  a  finding  that  the 
acts  of  Futch  complained  of,  in  law,  were  the 
acts  of  the  railroad  company.  Our  laws  ex- 
ist for  the  purpose  of  protecting  persons  and 
corporations  in  their  property  and  other 
rights.  The  record  shows  that  a  condition  de- 
manding the  enforcement  of  laws,  intended 
to  give  such  protection,  existed  at  Echo;  and 
tbat  at  the  instance  of  the  railroad  company 
and  other  citizens,  Futch — selected,  not  by 
the  railroad  company,  but  by  the  sheriff  of 
the  county — was  placed  there,  charged  with 
the  duties,  and  with  the  duties  alone,  which 
the  law  imposed  upon  him  as  a  deputy  sher- 
iff. There  Is  not  in  the  record  any  evidence 
tbat  at  any  time  he  ever  received,  from  any 
one  authorized  to  speak  for  the  railroad  com- 
pany, any  instructions  or  any  request  to  act 
otherwise  than  in  the  discharge  of  his  duty 
imder  the  law.  The  most  that  can  be  said 
from  the  record,  as  a  reason  why  the  rail- 
road company  should  be  held  liable  for  bis 
acts  In  the  particulars  complained  of,  is  that 
he  had  construed  his  official  duties  as  requir- 
ing him  to  remove  from  the  company's  prop- 
erty trespassers  thereupon,  and  that  the  rail- 
road company  bad  not  Interfered  to  prevent 
him  from  exercising  such  authority.  Having 
a  right  to  the  protection  of  the  laws,  and  a 
right  to  catl  upon  the  officers  of  the  law  to 
afford  it  that  protection,  when  such  an  of- 
ficer has  undertaken  the  duty  of  affording 
such  protection,  it  seems  to  me  the  railroad 
company  ought  not  to  be  held  liable  for  bis 
acts,  merely  because,  within  Its  knowledge, 
in  affording  such  protection,  he  may  at  times 
liave  exceeded  his  authority  as  an  officer.  It 
bad  not  selected  him  for  the  service.  It 
was  not  shown  to  have  exercised  any  control 
over  him.  It  could  not  discharge  him.  It 
endeavored  at  one  time  to  Induce  the  sheriff 
to  remove  him.  The  sheriff,  as  shown  by  the 
record,  refused  to  do  so.  As  I  see  it,  the  rec- 
ord shows  no  act  performed  by  Futch  Incon- 
sistent with  what  appears  to  have  been  bis 
conception  of  his  official  duty.  It  shows  no 
act  done  by  him  which  it  can  be  said  the 
ralhroad  company  knew  he  had  performed, 
not  because  he  thought  it  was  bis  official 
duty  to  perform  it,  but  because  of  a  duty  he 
believed  be  owed  it  above  and  beyond  the- 
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law.  Macta  weight  has  been  given  by  tbe  ma- 
jority of  the  court  to  tbe  fact  that  the  rail- 
road company  fnmUhed  to  the  sheriff  the 
meana  with  which  to  pay  for  serrices  of  his 
depntlea  placed  at  Echo.  To  my  mind,  stand- 
ing alone,  as  I  think  It  does,  the  f&ct  has  no 
probative  force  on  any  issue  in  the  case.  If, 
as  seems  to  have  been  true,  the  railroad  com- 
pany could  obtain  protection  of  the  laws  only 
by  furnishing  to  the  sheriff  the  means  with 
which  to  pay  for  the  services  of  officers  of 
the  law  In  enforcing  it.  It  ought  not,  merely 
because  it  furnished  such  meana,  to  be  held 
resptmslble  for  acts  of  such  officers  unauthor- 
ised by  It,  notwithstanding  such  acts  also 
may  have  been  unauthorized  by  law. 

T  think  the  trial  court  erred  in  refusing,  as 
requested  by  the  railroad  company,  to  per- 
emptorily Instruct  tbe  Jury  to  retnm  a  vei^ 
diet  in  Its  favor. 


WESTERN  UNION  TELEGRAPH  CO.  t. 

JOHNSET.* 

(Comt  of  Civil  Appeals  of  Texas.     March  7, 

190&    Rehearing  Denied  March  28,  1008.) 

L  CoirnNUAKCE  —  Gbodros  —  Absxkcb  or 

WrrNESsEs. 

An  application  for  a  continuance  on  the 
KTonnd  of  the  absence  of  witnesses  made  at  the 
seciond  term  of  court,  after  tbe  filing  of  the  ac- 
tion which  showed  that  tbe  witnesses  were  non- 
residents, that  the  applicant  did  not  know  of 
their  present  whereabonts,  that  he  believed  that 
tbe  witnesses  coald  be  found,  and  that,  if  the 
application  was  granted,  he  would  make  diligent 
effort  to  obtain  their  depositions  which  he  be- 
lieved he  could  and  would  be  able  to  do,  was 
properly  denied,  because  it  failed  to  show  dili- 
gence to  procure  the  testimony  of  tbe  absent 
witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Continuance,  {{  74-93.] 

2.  APPKAIy— DlSCBKnOH  OF  TH«  Tbial  Coukt 

— CONTINnANCE. 

An  application  for  a  oontinnance  which 
does  not  comply  with  the  requirements  of  the 
statute  is  addressed  to  the  sound  discretion  of 
the  court,  and  its  discretion  will  not  be  revised 
unless  abased. 

(E^  Note. — For  cases  in  point,  see  Cent.  Dig- 
voL  3.  Appeal  and  Error,  {  8837.] 

3.  Davacks— Dtrrr  to  Miniuizs  Daitaoes. 

One  threatened  with  damage  by  reason  of 
the  negligence  of  another  must  nse  ordinary  care 
to  render  the  injury  as  light  as  possible,  provid- 
ed it  can  be  done  at  a  reasonable  expense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  15,  Damages,  H  119-182.] 

4.  Texkobafhb— Dei^ttho  Mxssaoes  —  Nxo- 

UOENCB. 

Whether  one  suing  a  telegraph  company  for 
delay  in  delivering  to  him  messages  announcing 
the  illness  and  death  of  his  mother  at  a  distant 
town  uaed,  after  receiving  the  messages,  reason- 
able diligence  to  resch  the  town,  held  for  the 
jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  76.] 

5.  Saxb— Evidence— Inbtbdctionb. 

Where,  in  an  action  against  a  telegraph 
eampany  for  delay  in  delivering  messages  an- 
nonneing  tbe  illness  and  death  of  the  mother  of 
plaintilF.  it  appeared  that  the  messages  were 
tcl^honed  to  a  third  person,  that  plaintiff  ob- 

•Writ  ot  error  denied  by  Supreme  Court 


tained  notice  of  their  contents,  and  that  the 
rules  establishing  the  olfice  hours  at  the  office  of 
the  destination  of  the  message  were  habitnally 
disregarded  as  to  important  messages,  and  the 
evidence  failed  to  show  the  exact  time  tbe  mes- 
sages were  received  at  such  office,  the  refusal  to 
give  a  requested  charge  relating  to  office  hours 
at  such  office  was  proper. 

6.  Trial  —  Inbtbcctiow  —  Retusal  to  Give 

iRRBUcnoRs  Govebned  bt  Tbose  Given. 

It  is  not  error  to  refuse  a  special  charge  on 

an  issue  covered  by  the  charge  given. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig, 

vol.  46,  Trial,  ||  661-659.] 

7.-TELE0BAFHS— DELAT  IN  DELITEBT  Or  BlBB- 

uobs—Neouoencb— Evidence. 

In  an  action  af^ainst  a  telegraph  company 
for  delay  in  delivering  messages,  the  messages 
showed  on  their  faces  that  they  were  received 
at  the  point  of  destination  at  7  o'clock.  The 
agent  who  received  the  messages  there  some- 
times  went  on  duty  before  7  o'clock  in  the  even- 
ing. The  messenger  boy  liad  gone  home.  The 
office  hours  were  not  over  until  7  o'clock,  and 
it  was  tlie  duty  of  the  messenger  boy  to  remain 
until  office  hours  closed.  The  messages  were  tel- 
ephoned to  a  third  person  fo^  the  addressee  25 
minutes  past  7.  Held  not  to  show  freedom  from 
negligence  to  deliver  promptly  the  messages  at 
the  point  of  destination. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  45,  Telegraphs  and  Telephones,  H  29-38, 
63.] 

8.  Sake. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  In  the  deliverv  of  a  message 
announcing  the  death  of  plaintitra  mother  at  a 
distant  town,  it  a(>neared  that  plaintiff  was  de- 
prived of  the  privilege  of  viewing  his  mother's 
remains,  and  that  plaintiff,  on  failing  to  take 
tbe  first  train  for  the  town,  telephoned  to  his 
father  that  he  would  come  on  the  next  train, 
which  would  reach  the  town  on  the  afternoon  of 
the  day  following,  the  failure  to  eml>alm  the  re- 
mains of  the  mother  so  as  to  preserve  them  to 
enable  plaintiff  to  view  them  on  his  arrival 
could  not  be  considered  in  determining  the  lia- 
bility of  the  company. 

9.  Save. 

It  is  the  duty  of  a  telegraph  company  to 
use  ordinary  care  to  transmit  and  deliver  to  the 
person  addressed  all  messages  accepted  by  it  for 
transmission ;  and,  where  it  fails  to  exercise 
such  care,  it  is  liable  to  the  person  for  whose 
lienefit  the  message  is  sent  for  the  damage  he 
may  sustain  by  reason  of  such  failure. 

SEi.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  46,  Telegraphs  and  Telephones,  fS  26-29.] 

10.  Sake. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  In  the  delivery  of  messages 
announcing  the  illness  and  death  of  plaintiff's 
mother  in  a  distant  town,  tbe  evidence  showed 
that  plaintiff  received  notice  of  the  contents 
of  the  messages  ttefore  the  train  arrived  at  the 
place  where  ne  then  was  for  the  distant  town, 
there  could  be  no  recovery  if  an  ordinarily  pru- 
dent person  could  have  and  would  have  taken 
that  train. 

IL  Saicx. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message  an- 
nouncing the  death  of  the  mother  of  plaintiff, 
the  evidence  warranted  a  finding  that  the  mes- 
sages were  received  at  the  point  of  destination 
before  7  o'clock  in  the  evening,  that,  as  to  im- 
portant messages,  the  rule  fixing  office  hours 
was  cnstomarily  disregarded,  and  the  evidence 
failed  to  show  any  excuse  for  the  delay  In  trana- 
mitting  the  message  from  the  initial  point  to 
the  point  of  destination,  the  issue  of  tbe  rea- 
sonaoleness  of  the  office  hours  established  was 
not  in  the  case. 
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12.  Sa1£K. 

In  an  action  against  a  telegraph  company 
for  delay  In  delivering  messagea  announcing  the 
illness  and  death  of  plaintiff's  mother  at  a  dis- 
tant town,  the  court  permitted  over  the  objec- 
tion of  the  company  a  witness  to  answer  the 
question  whether  any  other  relatives  who  were 
in  plaintiff's  town  made  any  effort  to  take  the 
first  train  leaving  that  town.  On  objection  be- 
ing made  to  the  answer,  plaintiff's  counsel  stat- 
ed, "All  right,  strike  out  the  answer."  The  an- 
swer was  not  stricken.  Held,  that  the  action 
of  the  court  was  not  reversible  error. 

13.  Same. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  messages  an- 
nouncing the  illness  and  death  of  the  mother  of 
plaintiff  at  a  distant  town,  it  appeared  that 
plaintiff  endeavored  but  failed  to  take  the  first 
train,  it  was  proper  to  permit  him  to  state  that 
be  teie;)honed  to  a  stable  for  a  cab  in  which  to 
go  to  his  home,  and  then  to  the  train,  and  was 
informed  that  the  cab  had  gone  to  the  train,  and 
that  he  could  not  make  the  train. 

14.  Tbiai/— Reception  of  Evidence — Objec- 
tions—Motion TO  Strike  Out— Necessity. 

Where  the  court  rebuked  a  witness  for 
making  an  answer  which  was  not  In  response  to 
the  question  asked,  and  the  party  complaining 
did  not  move  to  strike  out  the  answer,  the  an- 
swer was  not  reversible  error. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
ToL  46,  Trial,  H  228-235.] 
16.  Appeal— Exceptions   in  Tbial  Ooubt— 

BuLinoB  ON  Evidence. 

Only  such  exceptions  to  the  admission  of 
evidence  as  are  made  in  the  trial  court  can  be 
considered  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  2,  Appeal  and  Error,  IS  1503-1515.] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  by  Davis  Johnsey  against  the  West- 
em  Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Appellee,  Davis  Johnsey,  sued  appellant, 
Western  Union  Telegraph  Company,  for  an 
alleged  delay  in  transmission  and  delivery  of 
two  messages  sent  to  himself  from  Green- 
ville, Ter.,  on  June  28,  1906,  in  the  care  of 
W.  C.  Rea,  at  Roff,  Ind.  T.  The  two  mes- 
sages In  the  order  filed,  are: 

"Greenville,  Texas,  6-23-1906.  To  Davis 
Johnsey,  Care  W.  C.  Rea,  Roff,  I.  T.  Your 
mother  very  low.  Come  at  once.  [Signed] 
li.  H.  Johnsey." 

"Greenville,  Texas,  6-23-1906.  To  Davis 
Johnsey,  Care  W.  C.  Rea,  Roff,  I.  T.  Mother 
died  at  12:30  p.  m.    [Signed]  V.  Johnsey." 

It  is  claimed  that  the  first  message  was 
filed  with  the  company  for  transmission  at 
about  noon,  and  that  the  second  message  was 
filed  with  the  company  for  transmission  about 
3  p.  m.  on  June  23,  1906 ;  that  the  object  and 
purpose  of  sending  the  said  messages  was 
that  appellee  might  be  advised  of  his  mother's 
condition,  so  that  he  might  attend  her  bedside 
prior  to  her  death,  and,  in  the  event  of  her 
death,  view  her  remains  and  attend  her 
funeral;  that,  had  either  message  been  de- 
livered with  reasonable  diligence  and  prompt- 
ness, appellee  would  hare  received  them  In 
the  afternoon  of  June  23d,  in  time  to  have 


taken  a  train  for  OreenvlIIe,  which  passed  the 
town  of  Roff  about  8  o'clock  p.  m.  It  is 
claimed  appellee  would  have  taken  said  train, 
and  that  he  would  have  arrived  at  Greenville 
on  the  morning  of  June  24th,  and  in  time 
to  have  viewed  bis  mother's  remains,  and 
to  have  attended  her  funeral.  Appellee,  as  a 
matter  of  fact,  left  Roff,  Ind.  T.,  on  the  morn- 
ing of  June  24th,  and  arrived  at  Greenville, 
Tex.,  about  3  o'clock  in  the  afternoon  of  said 
day,  and  was  present  at  his  mother's  funeral, 
but  It  Is  claimed  that  his  mother's  remains 
had  so  decomposed  during  the  day  that  be 
was  unable  to  view  them  when  he  did  arrive ; 
that,  if  be  had  left  Roff,  Ind.  T.,  the  night 
before,  be  would  have  arrived  at  Green- 
ville on  the  morning  of  the  24th,  and  at  a 
time  when  he  could  have  viewed  his  mother's 
remains  while  they  were  in  a  state  of  pres- 
ervation. Appellee  asked  Judgment  for  the 
damages  alleged  In  the  sum  of  $2,000. 

Appellant  answered  by:  (1)  A  general  de- 
murrer. (2)  A  general  denial.  (3)  Specially 
that  both  the  messages  sued  on  were  accepted 
and  sent  with  the  express  understanding  that 
the  company  would  not  be  liable  for  mistakes 
or  delays  In  the  transmission  or  delivery  of 
the  messages  caused  by  unavoidable  Interrup- 
tion In  the  working  of  Its  lines ;  that  at  the 
time  It  received  each  of  the  messages  men- 
tioned in  the  petition  appellant's  agent  at 
Greenville  who  received  and  accepted  the 
messages  for  transmission  did  not  know  of 
any  wire  trouble  on  the  company's  lines  over 
which  these  messages  had  to  go;  that  the 
messages  were  promptly  transmitted  from 
Greenville  to  Dallas,  and  promptly  transmit- 
ted from  Dallas  to  Denlson,  en  route  to  Roff, 
Ind.  T. ;  that  the  two  messages  were  received 
by  the  Denlson  ofilce  within  a  reasonable  time 
after  the  receipt  of  the  same  for  transmission 
at  Greenville,  and  were  held  In  the  Denlson, 
Tex.,  office  until  about  the  hour  of  7  p.  m.  on 
said  day;  that  the  holding  of  the  said  mes- 
sages In  the  Denlson  office  until  said  hour 
was  unavoidable,  and  caused  by  circumstan- 
ces over  which  the  company  had  no  control ; 
that  It  had  no  other  way  of  sending  these 
messages  to  Roff  except  via  Denlson ;  that  Its 
wires  were  crossed  between  Denlson  and  Roff 
at  or  around  Kingston  and  WoodvIUe,  Ind. 
T.,  and  that  one  cause  of  the  wire  trouble  was 
that  a  tree  had  fallen  across  the  line  about 
two  miles  east  of  Weleeta  Junction,  Ind.  T. ; 
that  there  were  also  electrical  storms  prevail" 
Ing  causing  said  trouble;  that  It  did  every- 
thing In  Its  power  to  locate  the  trouble  as 
soon  as  possible,  and"  did  locate  the  trouble, 
and  repaired  the  same  as  soon  as  It  was  pos- 
sible to  do  so;  that  appellant  finally  suc- 
ceeded In  transmitting  the  messages  to  RofC 
at  about  7  p.  m.  on  the  day  they  were  re- 
ceived, and  that.  In  fact,  the  said  messagea 
were  sent  as  soon  as  they  could  be  sent,  and 
that  they  were  delivered  to  appellee  within 
a  few  minutes  after  7  o'clock  p.  m.  on  June 
23,  1906,  and  some  40  minutes  or  more  prior 
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to  the  time  the  aouth-bound  train  on  wbldi  it 
Is  alleged  that  appellee  would  have  come  did 
leave  Roll,  Ind.  T.  (4)  Further  specially 
answering,  appellant  pleaded  that  the  two 
messages  sued  on  were  received  at  Roff, 
Ind.  T..  about  7  o'doctc  p.  m.  on  Jane  23, 
1906,  and  in  ample  time  for  the  appellee  after 
said  messages  were  delivered  to  him  (7:25 
p.  m.).  by  the  exercise  of  ordinary  care  and 
reasonable  diligence,  to  have  taken  the  aouth- 
bound  train  due  to  leave  Roff  at  7:64  p.  m. 
on  said  day,  which  was  the  first  train  that 
appellee  could  have  taken  for  Oreenvllle  after 
the  messages  were  filed  in  Greenville,  and 
that  his  failure  to  take  said  train  was  caused 
by  his  own  acts,  and  not  by  reascHi  of  any 
negligence  of  the  company.  (6)  That  In  any 
event  the  proximate  cause  of  his  failure  to 
view  his  mother's  remains  while  they  jvere 
in  a  state  of  preservation  was  the  failure  of 
those  having  the  remains  in  charge  to  have 
the  same  embalmed.  (6)  Further,  that  it 
bad  long  maintained  at  Roff,  Ind.  T.,  reason- 
able office  hours,  which  were  from  7  a.  m. 
to  7  p.  m.  dally  during  the  week  days,  and 
from  8  a.  m.  to  10  a.  m.  and  from  4  p.  m.  .to 
6  p.  m.  on  Sundays ;  that  the  said  messages 
were  received  at  Roff,  Ind.  T.,  after  7  o'clock 
p.  m.  on  Saturday,  and  after  Its  messenger 
boy  bad  gone  home  for  the  day,  and  that 
while  the  said  messages  were  telephoned  to 
W.  G.  Rea,  and  the  contents  of  the  same 
delivered  to  appellee,  yet  appellant  was  not 
obligated  to  so  deliver  the  said  messages  out- 
side of  Its  said  office  hours. 

Appellee  filed  bis  first  supplemental  peti- 
tion, and  excepted  to  appellant's  special  an- 
swer (1)  because  the  same  falls  to  show  that 
the  delay  was  caused  by  facts  that  could  not 
have  been  avoided  by  reasonable  diligence; 
(2)  because  the  fact  that  the  body  was  not 
embalmed  was  immaterial,  there  being  no 
law  requiring  such  action  in  order  to  ex- 
cuse the  consequence  of  negligence;  (3)  be- 
cause said  answer  shows  on  its  face  that  the 
office  hours  pleaded  are  not  in  fact  reason- 
able :  and  (4)  appellee  pleaded  non  est  factum 
as  the  q)ecial  contract  limiting  appellant's 
liability  In  so  far  as  it  relates  to  the  sec- 
ond message.  These  exceptions  were  all 
overruled,  and  appellee  excepted. 

A  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  In  the  sum  of  fl,00O,  and  de- 
fendant appealed. 

Geo.  H.  Fearons  and  N.  L.  Lindsley,  for  ap- 
pellant   Looney  &  Clark,  for  appellee. 

BOOKHODT,  J.  (after  sUtlng  the  facto 
as  above).  The  first  assignment  of  error  com- 
plains of  the  overruling  of  defendant's  ap- 
plication for  continuance.  The  suit  was  filed 
September  7,  1906.  The  application  was 
made  Mardi  28,  1907,  and  was  made  for  the 
testimony  of  F.  Montgomery,  J.  D.  Jones, 
Charles  Kirk,  and  John  Kirk.  It  alleged 
that  they  are  "some  of  the  parties"  who  had 


charge  of  the  work  of  re]>alrtng  the  defend- 
ant's line  at  the  time  in  question.  It  shows 
that  they  all  resided  outside  of  the  state  of 
Texas;  that  defendant  did  not  know  of  their 
present  whereabouto,  although  it  bad  made 
diligent  effort  to  ascertain  the  fact  by  wiring 
and  writing  and  having  personal  Inquiries 
made.  It  charges  and  believes  that  none  of 
the  witnesses  are  now  in  its  employ,  though 
John  Kirk,  it  says,  was  in  its  employ  at  the 
last  term  of  court,  and  it  had  him.  It  be- 
lieves that  the  witnesses  can  be  found,  and 
says.  If  the  application  is  granted,  defendant 
win  make  diligent  effort  to  obtain  their  dep- 
Qsitiona^  which  It  believes  it  can  and  will  be 
able  to  do.  This  was  the  second  term  of 
court  after  the  suit  was  filed.  No  reason  is 
assigned  why  no  effort  had  been  made  to  take 
depositions  up  to  tliat  time.  Defendant's 
agent  at  Roff  testified  on  the  trial  that  he 
did  not  know  where  the  Kirk  boys  were  at  ^ 
that  time;  that  about  a  week  before  he  had 
been  asked  to  locate  them,  hut  had  been  un- 
able to  definitely  locate  them;  that  John  left 
Roff  about  two  weeks  ago,  and  that  Charles, 
the  one  who  took  the  messages,  quit  the  com- 
pany in  September  about  the  time  suit  was 
brought;  that  Jones  is  the  company's  lineman 
whose  headquarters  are  at  Francis,  Ind. 
T.  Montgomery  Is  not  accounted  for.  The  ap- 
plication for  continuance  failed  to  show  dili- 
gence on  the  iMirt  of  defendant  to  procure  the 
testimony  of  the  witnesses  named,  and  the  ap- 
plication was  properly  overruled.  Railway 
V.  SkaKgs,  32  Tex.  Civ.  App.  363,  74  S.  W. 
783.  The  application  did  not  comply  with 
the  requirements  of  the  statute,  and  was  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  its  discretion  will  not  be  revised  unless 
it  has  been  abused.  It  is  not  shown  In  this 
case  that  the  court  abused  its  discretion  in 
overruling  the  application. 

Error  is  assigned  to  the  action  of  the  court 
in  failing  to  give  at  the  request  of  the  de- 
fendant a  special  charge  instructing  a  ver- 
dict in  its  favor.  It  is  insisted  that,  notwith- 
standing the  negligent  acts  of  appellant,  the 
injury  sustained  by  plaintiff  might  have  been 
avoided  by  the  exercise  of  reasonable  dili- 
gence and  ordinary  care  on  his  part,  and  the 
failure  to  exercise  such  diligence  and  care 
will  prevent  a  recovery.  The  appellant's 
agent  Smith  telephoned  the  messages  al)out 
7:25  p.  m.  to  W.  C.  Rea,  and  told  blm  that 
appellee  could  not  make  the  train,  and  Rea 
so  informed  appellee.  Smith  was  at  the  time 
the  agent  of  appellant,  and  also  the  agent 
of  the  railroad.  Oscar  Davis'  wife,  Mrs.  W. 
C.  Rea,  Etta  Johnsey,  and  appellee  were  all 
children  of  deceased,  and  at  Roff  at  the  time 
of  her  death.  Oscar  Davis  and  their  two 
children  were  also  there.  Appellee  was 
working  In  Rea's  drug  store,  and  had  gone  to 
supper  when  the  messages  were  phoned  tc 
Rea.  Rea  started  to  bis  home  to  Inform  the 
parties  named  of  the  contents  of  the  mes- 
sages and  met  appellee,  and  directed  him  to 
go  to  the  store  while  he  went  to  the  house 
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to  tell  the  others.  Appellee  did  not  go  Im- 
mediately to  the  depot,  because  he  was  In 
his  shirt  Bleeves.  He  phoned  for  a  cab  to  go 
by  the  house  to  get  his  clothes,  go  to  the  de- 
pot, and,  If  x>osBlble,  catch  the  train.  He  was 
informed  by  the  livery  stable  man  that  the 
cab  had  already  gone  to  the  depot,  and  that 
he  could  not  make  the  train.  He  did  not 
make  any  further  eCTort  to  get  off  on  account 
of  the  Information  he  received.  He  did  not 
go  to  the  depot  until  after  the  train  bad  gone. 
That  night  about  9  o'clock  he  did  go  to  the 
depot  on  other  business,  bat  long  after  the 
train  had  gone.  Rea  hurried  home  and  they 
all  hurried  as  fast  as  they  could,  and  drove 
rapidly  toward  the  depot,  but  before  they  ar- 
rived there  saw  the  train  about  a  mile  past 
the  station.  They  failed  to  catch  the  train. 
The  rule  Is  that  one  who  is  threatened  with 
damage  by  reason  of  the  negligent  conduct  of 
another  should  exercise  reasonable  prudence 
to  avoid  the  consequences  of  such  neglect.  He 
Is  bound  to  use  ordinary  care  to  render  the 
injury  as  light  as  possible,  provided  It  can  be 
done  at  a  reasonable  expense.  W.  U.  Tel.  Co. 
V.  Jeanes,  88  Tex.  230,  31  S.  W.  186.  The 
evidence  was  sufficient  to  raise  the  Issue 
whether  the  appellee,  after  receiving  the  mes- 
iiages,  used  reasonable  diligence  to  catch  the 
Prst  train  out  of  RotT  for  Greenville,  Tex.  If 
the  evidence  tended  to  show  a  reasonable  ex- 
cuse for  bis  failure  to  take  the  first  train,  It 
was  the  court's  duty  to  submit  the  Issue  to 
the  Jury.  The  court  properly  left  the  issue  to 
the  determination  of  the  Jury.  W.  D.  Tel. 
Co.  V.  Bryson,  26  Tex.  Civ.  App.  74,  61  S.  W. 
648. 

It  is  assigned  as  error  that  the  court  erred 
In  refusing  to  Instruct  the  Jury  as  requested 
by  the  defendant  in  Its  special  charges  Nos. 
(,  5,  and  8,  relating  to  the  defendant's  office 
tiours  at  RofC,  Ind.  T.  We  fall  to  see  where- 
in the  Issue  In  reference  to  office  hours  be- 
wame  material  in  the  case.  The  messages 
were  telephoned  to  W.  C.  Rea,  and  the  appel- 
lee bad  notice  of  their  contents.  Conceding 
that  appellant  had  established  office  hours  at 
Roff  within  which  It  only  transacted  business 
for  the  public,  the  evidence  showed  that  the 
rule  had  been  customarily  and  habitually  dis- 
regarded "as  to  important  messages."  Again, 
the  evidence  failed  to  show  the  exact  time 
the  appellant  received  the  messages  at  Roff. 
The  time  indorsed  on  each  of  the  messages 
was  7  o'cIo<&  p.  m.  Appellant's  agent,  Smith, 
testified  they  were  received  about  7  o'clock: 
that  it  would  take  the  operator  about  a  min- 
ute to  transcribe  each  message.  He  further 
testified:  "I  cannot  explain  how  the  operator 
received  both  of  these  messages  at  Identically 
the  same  time.  The  identical  time  of  receiv- 
ing ought  to  go  on  there,  and  the  next  mes- 
sage one  minute  later  ought  to  show  one  min- 
ute later.  It  might  be  true  that  the  reason- 
nble  explanation  is  that  he  put  the  time  on 
when  he  got  them  both  transcribed."  How- 
ever, the  court  in  his  main  charge  submitted 


the  issue  of  reasonable  office  honrs,  and  there 
was  no  error  In  refusing  special  diarges  on 
the  same  issue.  Telegraph  Co.  v.  Luck  (Tex. 
Civ.  App.)  40  S.  W.  764;  Telegraph  Co.  v. 
Boots,  31  S.  W.  825;  Tel^raph  Co.  v.  Bryson, 
25  Tex.  Civ.  App.  74,  61  S.  W.  548. 

Error  is  assigned  to  the  court's  action  dn 
refusing  appellant's  special  charge  Mo.  6,  in 
substance  as  follows:  "On  the  Issue  as  to 
whether  or  not  the  defendant  was  negligent 
in  failing  to  deliver  the  messages  sooner  than 
it  did  after  they  were  received  at  Roff,  Ind. 
T.,  you  will  find  for  the  defendant"  Appel- 
lant contends  that  the  uncontradicted  evi- 
dence shows  that  the  messages  sued  on  were 
received  at  Roff,  Ind.  T.,  after  the  hour  of  7 
p.  m.,  and  after  the  Roff  office  had  closed  for 
the  day,  and  that  the  messages  were  delivered 
within  a  reasonable  time  after  their  receipt 
at  Roff,  and  the  court  should  have  told  the 
Jury  to  find  for  the  defendant  on  the  issue  as 
to  whether  or  not  the  defendant  was  negligent 
in  failing  to  deliver  the  messages  sooner  than 
It  did  after  they  were  received  at  Roff.  The 
messages  showed  on  their  faces  that  they  were 
received  at  7  o'clodi,  both  at  Identically  the 
same  Instant.  The  agent  who  received  the 
messages  sometimes  went  on  duty  before  that 
time,  and  it  seems  to  be  conceded  that  the 
reasonable  explanation  is  that  they  were  both 
fully  written  before  the  time  was  written 
thereon.  This  witness  testified  that  the  mes- 
senger boy  had  gone  home,  but  he  states  that 
he  does  not  know  what  time  he  went.  He 
also  testified  that  the  office  hours  were  not 
over  until  7  o'clock  had  passed ;  that,  if  the 
boy  had  gone  when  a  message  was  received  at 
exactly  7  o'clock.  It  would  not  be  delivered 
except  by  phone;  that  It  was  the  duty  of 
the  boy  to  ronaln  there  until  office  hours 
closed;  that  he  lived  in  the  eastern  part  of 
the  town,  and  that  in  going  home  he  would 
pass  the  store  of  W.  O.  Rea.  The  messages 
were  not  even  phoned  until  26  minutes  past 
7.  The  man  who  received  the  messages 
quit  the  company  in  September,  about  eight 
months  before  the  suit  was  tried,  and  the 
messenger  boy  lived  there  in  Roff  at  the  time 
of  the  trial.  There  was  no  effort  made  to  get 
these  witnesses,  and  no  reason  assigned  why 
their  testimony  had  not  been  taken.  There 
was  no  error  in  refusing  the  charge. 

Complaint  is  made  of  the  court's  action  In 
refusing  special  charges  Nos.  10  and  11,  re- 
quested by  appellant.  Charge  No.  10  is  as 
follows:  "If  you  believe  from  the  evidence 
that  the  plaintiff  failed  to  reply  to  the  mes- 
sages In  question,  announcing  that  he  was  on 
his  way,  and  that.  If  he  bad  sent  an  answer- 
ing message,  the  same  would  have  reached  its 
destination  in  due  time,  and  that  his  mother's 
remains  would  have  been  embalmed  after 
those  having  the  remains  in  charge  had  as- 
certained such  fact,  and  you  believe  that  a 
reasonably  prudent  man  would  have  sent  said 
message,  and  you  further  believe  that  a  rea- 
sonably prudent  person  having  tbm  remains  In 
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charge  ought  to  hare  had  the  remains  em- 
balmed, 80  that  they  might  be  kept  In  a  good 
state  of  preservation,  and  that  there  were  at 
hand  embalmers  who  conld  hare  been  had  at 
a  reasonable  cost  and  expense,  and  that  an 
ordinarily  pmdent  person  having  the  remains 
in  charge,  and  knowing  of  such  fact  would 
have  had  the  remains  embalmed,  and  that 
the  parties  having  the  remains  In  charge 
failed  to  do  so — ^you  will,  in  such  event,  re- 
tom  a  verdict  for  the  defendant."  Special 
charge  No.  11  embraced  the  same  proposition, 
in  different  language,  as  No.  10.  When  ap- 
pellee failed  to  catch  the  train  on  the  even- 
ing of  the  23d,  he  telephoned  his  father  that 
lie  would  come  on  the  nest  train,  meaning 
the  train  which  reached  Greenville  on  the 
afternoon  of  June  24th.  L.  H.  Johnsey,  the 
father  of  appellee,  bad  promised  Mrs.  John- 
sey  In  her  lifetime  that  he  would  not  have 
her  remains  embalmed,  and  would  not  have 
had  them  embalmed,  had  he  been  requested 
to  do  so.  There  is  no  statute  in  thiS'  state 
requiring  the  embalming  of  the  body  of  de- 
ceased In  order  to  excuse  the  negligence  of 
appellant.  The  rights  of  appellee  could  not 
be  made  to  depend  upon  Jils  father's  failure 
to  have  his  mother's  remains  embalmed.  The 
issue  was  not  in  the  case,  and  the  court 
properly  refused  the  requested  charges.  Tele- 
graph Co.  V.  Cain  (Tex.  Civ.  App.)  40  8.  W. 
«24:  Telegraph  Co.  v.  Crawford  (Tex.  Civ. 
App.)  75  S.  W.  843. 

The  fifth  and  sixth  asslgnmenta  of  error 
are  grouped  and  complain  of  the  refusal  of 
the  appellant's  special  charges  Nos.  12  and 
14.  These  charges  present  the  proposition  of 
the  negligence  of  appellee  in  failing  to  catch 
tlie  train  for  Greenville  on  tlie  evening  of 
June  23d,  after  he  received  the  messages. 
The  court's  charge  fully  submitted  the  issue 
whether  or  not  the  appellee  exercised  rea- 
sonable diligence  to  leave  Roff  on  the  first 
train  for  Greenville  after  he  learned  the  con- 
tents of  the  messages,  and  for  this  reason 
these  apedal  charges  were  properly  refused. 

These  remarks  also  apply  to  Qie  seventh 
and  eighth  assignments,  which  complain  of 
the  court's  action  in  refusing  Its  special 
dtarges  Nos.  18  and  15. 

The  tenth  assignment  assails  as  erroneous 
paragraphs  2  and  4  of  the  main  charge.  Par- 
agraph 2  Is  as  follows:  "It  Is  the  duty  of  a 
triegraph  company  to  use  ordinary  care  to 
transmit  and  deliver  to  the  person  address- 
ed all  messages  accepted  by  It  for  transmis- 
sion over  its  wires,  and,  in  case  it  fails  to 
exercise  such  care  and  diligence  in  trans- 
mitting and  delivering  such  a  message.  It  is 
liable  to  the  person  for  whose  benefit  the  mes- 
sage is  sent  for  all  damages  he  may  sustain 
by  reason  of  such  failure."  Paragraph  4  Is 
as  follows:  "You  are  further  Instructed  that, 
after  the  plalntlfC  received  the  message  that 
bis  mother  was  dead,  it  was  the  duty  of  the 
4>lalntlff  to  exercise  ordinary  care  to  leave 
Soff  on  the  first  train  going  towards  Green- 


ville, and  the  evidence  shows  that  he  received 
such  Information  before  such  train  arrived 
at  or  left  the  town  of  Roff,  Ind.  T.  There- 
fore, if  yon  should  find  that  an  ordinarily 
prudent  person  under  the  drcumstances  sur- 
rounding plaintiff  at  the  time  he  received 
such  Information  could  and  would  have  gone 
to  the  depot  at  Roff  in  time  to  catch  said 
train,  and  leave  thereon,  then  you  should  find 
for  the  defendant"  These  paragraphs  an- 
nounce correct  propositions  of  law,  and  the 
tenth  assignment  Is  overruled. 

The  eleventh  assignment  complains  of  the 
sixth  paragraph  of  the  court's  charge  in  sub- 
mitting the  issue  of  office  hours  as  maintain- 
ed by  appellant  at  Roff.  It  Is  Insisted  that 
there  was  no  evidence  tending  to  show  that 
appellant's  office  hours  were  not  reasonable. 
Paragraph  6  is  as  follows:  "You  are  further 
Instructed  that  the  defendant  had  a  right  to 
establish  and  maintain  reasonable  office  hours 
for  the  transaction  of  Its  business  at  Roff; 
and.  If  you  should  find  that  it  had  established 
office  hours  there  from  7  a.  m.  to  7  p.  m.  each 
day  except  Simday,  and  if  you  should  further 
find  that  such  office  hours  were  reasonable, 
and  that  the  messages  In  question  were  not 
received  by  the  operator  at  Roff  until  after 
such  office  hours  on  the  day  they  were  re- 
ceived, then  you  are  charged  that  defendant's 
agent  there  was  not  required  to  deliver  the 
messages  until  after  7  o'clock  next  morning, 
and  defendant  would  not  be  liable  for  any 
delay  of  its  agent  in  making  the  delivery  he 
made,  but  you  are  charged  that  If  yon  find 
that  the  messages  were  received  from  the 
wires  at  Roff  before  the  close  of  such  office 
hours  there,  or  if  yon  should  find  under  the 
evidence  before  you  that  such  office  hours 
were  not  reasonable,  then  you  are  Instructed 
that  It  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  make  a  delivery  of 
such  messages  when  they  were  received  by  Its 
operator  at  Roff."  As  already  stated,  we  do 
not  think  the  Issue  of  office  hours  was  in  the 
case.  The  messages  were  phoned  to  W.  C. 
Rea,  and  he  Informed  appellee  of  their  con- 
tents. There  was  sufficient  evidence  to  justi- 
fy a  finding  that  the  messages  were  received 
at  Roff  before  7  o'clock,  and,  as  to  important 
or  death  messages,  the  rule  fixing  office  hours 
was  habitually  and  customarily  disregarded. 
Again,  the  evidence  failed  to  show  any  excuse 
for  the  delay  in  transmitting  the  messages 
from  Denison  to  Roff.  The  second  message 
was  not  sent  with  the  understanding  that 
the  company  would  not  be  liable  for  delays 
In  its  transmission  caused  by  unavoidable  in- 
terruptions in  the  working  of  its  lines.  There 
was  no  such  clause  in  the  messaga 

'Tt>e  thirteenth  assignment  complains  that 
the  court  erred  in  permitting  plaintiff's  coun- 
sel to  ask  C.  D.  Johnsey,  appellee,  over  the 
objection  of  the  defendant,  the  following 
question:  "Q.  De  you  know  whether  any  oth- 
er relatives  who  were  there  made  an  effort  to 
get  to  the  train?"     And  to  permit  him  to 
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answer:  "A.  Yes,  sir;  they  tried  to  make 
the  train."  The  only  answer  called  for  by 
the  question  was  whether  other  relatives 
made  any  effort  to  get  to  the  train.  Upon 
objection  being  made  to  the  answer,  the  plain- 
tiff's counsel  stated:  "All  right,  strike  out 
the  answer."  This  Is  all  that  occurred.  The 
counsel  for  plaintiff  having  requested  that  the 
answer  be  stricken  out,  we  do  not  think  this 
assignment  presents  reversible  error,  al- 
though appellant's  counsel  did  not  Join  in 
the  request,  and  although  the  answer  was 
not  in  fact  stricken  out.  No  charge  was  ask- 
ed In  reference  to  this  testimony. 

It  is  contended  that  the  court  erred  in 
permitting  defendant's  counsel  to  ask  Davis 
Johnsey,  the  plaintiff,  over  the  objection  of 
the  defendant,  certain  questions  which  elicit- 
ed from  the  said  Johnsey  the  following  tes- 
timony: "That  after  he  received  informa- 
tion as  to  the  contents  of  the  telegram  con- 
taining the  news  of  his  mother's  death,  be- 
ing at  that  time  somewhere  near  train  time, 
that  be  telephoned  to  the  stable  In  Roff  for  a 
cab  in  which  to  go  to  his  home,  and  get  his 
clothes,  and  go  to  the  train,  and  was  informed 
from  the  said  stable  that  the  cab  bad  already 
gone  to  the  train,  and  that  he  could  not  make 
the  train" — and  erred  in  refusing  to  strike 
from  the  consideration  of  the  jury  said  testi- 
mony, in  that  the  same  was  hearsay.  This 
contention  Is  not  sustained.  The  evidence 
was  admissible  to  show  the  diligence  used 
by  appellee  to  catch  the  train.  The  Issue  to 
be  determined  was :  Did  appellee  exercise  or- 
dinary diligence  to  catch  the  train  after  as- 
certaining the  contents  of  the  messages? 

It  is  assigned  that  the  court  erred  In  per- 
mitting plalntlfTs  counsel  to  ask  L.  H.  John- 
sey, over  the  objection  of  the  defendant,  the 
following  question:  "Q.  Did  you  observe 
what  effect,  If  any,  it  had  on  the  plaintiff?" 
(Meaning  the  failure  of  the  plaintiff  to  see 
his  mother's  remains  while  they  were  in  a 
state  of  preservation.)  And  In  permitting 
the  witness  to  answer:  "A.  Well,  they  all 
seemed  to  be  terribly  distressed."  The  de- 
fendant objected  to  the  answer,  whereupon 
the  court  remarked:  "He  didn't  ask  you 
what  effect  It  had  on  them,  and  I  told  him  the 
question  was 'as  to  this  party,  the  plaintiff." 
PlalntlfTs  counsel  then  remarked:  "Yea,  sir; 
that  Is  what  I  wanted  it  confined  to."  The 
question  did  not  call  for  the  answer  made 
by  th«»  witness.  The  court  having  rebuked 
the  witness  for  making  the  answer,  and  ap- 
pellee's counsel  having  expressly  stated  at  the 
time  that  he  wanted  the  answer  confined  to 
appellee  alone,  and  appellant  having  failed 
to  move  to  strike  out  the  answer  as  made, 
no  reversible  error  is  snown  in  this  assign- 
ment. 

Error  is  assigned  to  the  court's  action  in 
permitting  the  plaintiff's  witness  W.  C.  Rea 
to  testify  over  the  objection  of  the  defend- 
ant In  response  to  questions  propounded  to 
him  by  plalntlfTs  coimsel,  as  follows:  "Q. 
All  right,  Mr.  Rea,  proceed  with  your  story 


now,  and  tell  the  Jury  where  you  went,  and 
how  you  went,  from  Davis  Johnsey,  where 
you  met  him.  A.  Well,  I  got  in  the  buggy 
and  went  direct  to  the  bouse,  and  reported 
the  news.  Q.  Go  right  ahead,  and  tell  the 
Jury  In  your  own  way  what  yon  did.  A. 
Well,  of  course,  I  broke  tne  news  to  the  par- 
ties there.  Q.  Well,  Just  state  what  was 
done.  A.  Well,  we  hurriedly  made  prepara- 
tions to  catch  the  south-bound  train.  Q. 
What  had  to  be  done?  A.  Well,  of  course, 
there  had  to  be  some  preparations  for  the 
ladies,  not  much.  Q.  What  was  it?  A.  They 
possibly  slipped  on  a  shirt  waist,  or  some- 
thing, and  we  hurried  to  the  depot,  and  the 
train  was  gone  when  we  got  there.  We  went 
In  a  surrey,  and  in  a  speedy  trot  Oscar 
Davis  went  by  the  store  to  get  Davis  Jolm- 
sey."  The  proposition  presented  Is  that  it 
was  error  for  the  court  to  permit  testimony 
to  go  to  the  Jury  over  appellant's  objection  on 
an  Issue  not  raised  in  plaintiff's  petition  con- 
cerning a  matter  of  which  appellant  had  no 
notice.  No  such  Objection  was  made  at  the 
time  the  testimony  was  Introduced.  The  ob- 
jection In  the  bill  of  exception  is  that  the 
evidence  was  Incompetent  and  Immaterial. 
We  cannot  pass  upon  the  exceptions  raised 
by  the  proposition.  Only  such  exceptions 
as  were  made  on  the  trial  can  be  considered 
by  us. 

Finding  no  reversible  error  In  the  record, 
the  judgment  is  affirmed. 


BANK  OF  DB  SOTO  v.  REED  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  12, 

1906.     On  Rehearine,  April  3,  1908.) 

1.  OoBPOBATiONS— Existence— Timb—Recobd- 
IHO  OP  Charter— Statdtobt  Pbovtsionb. 

Rev.  St  1895.  art  641,  provides  that  pri- 
vate corporations  may  be  created  in  the  manner 
thereinafter  mentioned.  Article  643  prescribea 
what  the  charter  must  set  forth.  Article  644  re- 
lates to  the  manner  of  Its  execution.  Article 
645  requires  that  the  charter  shall  thereupon  be 
filed  in  the  office  of  the  Secretary  of  State,  etc 
Article  646  provides  that  the  existence  of  the 
corporation  shall  date  from  the  filing  of  the 
charter  in  the  office  of  the  Secretary  of  State. 
Held,  that  the  filing  the  charter  with  the  Secre- 
tary of  State  is  essential  to  bring  the  company 
into  existence  either  as  a  de  jun>  or  da  facto 
corporation,  and  that  the  stockholders  intended 
to  file  the  charter  immediately  after  execution, 
and,  supposing  it  was  filed,  commenced  business, 
was  insufficient. 

2.  Saue  —  Stock— Patment—Patmbnt  awd 
Partiai,  Ix>ss  befobb  Filino  Chabteb. 

'A  corporate  charter  was  executed,  the  stock- 
holders paid  in  their  stock  subscriptions,  ond 
business  was  at  once  beeun,  but  the  money  paid 
in  was  partly  exhausted  in  the  bualness  before 
the  charter  was  filed.  Held,  that  the  stockhold- 
ers had  not  discharfced  their  obligation  to  pay 
stock  subscriptions,  but  were  liable  for  the  bal- 
ance due  on  the  stock  after  creditinjt  the  net 
value  of  assets  on  hand  when  the  charter  was 
filed. 

3.  SAifE— Stockholdebs'  Liabiutt  fob  Cob- 
porate  Debts  —  iNsotvENCT  of  Corpora- 
tion AND  Nonpayment  fob  Stock— Effect 
— Riohts  of  Creditor. 

The  amount  unpaid  on  the  stock  of  an  In- 
solvent corporation  constitutes  a  trust  fund  tor- 
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the  benefit  of  creditors,  and,  where  the  inaolvea- 
cy  and  nonpayment  of  sabscriptions  are  undis- 
puted, the  creditor  may  sue  the  subscribers  in  a 
direct  proceedinx  without  first  obtaining  a  judg- 
ment against  the  corporation  and  the  return 
nolla  bona  of  execution. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  1070.] 

4.  Sakx  —  IiiABiUTT  or  Stockholdebs  Be- 
fore FruNO  Chabteb. 

Where  subscribers  to  stock  in  a  corporation 
liegan  bosiness  before  filing  the  cliarter,  they 
Iwcame  liable  as  partners  for  their  acts  and  con- 
tracts, and  payment  of  liabilities  incurred  be- 
fore filing  the  charter  cannot  be  regarded  as 
payment  upon  their  stoclc  subscriptions. 

On  B«hearing. 

K.  Same— Stock— Payment— Patkent  Befobb 
TrLiva  Chabtkb— Credit  tor  Bai.ancx  on 
Hand  at  Tike  of  Filing  Chabteb. 

Where   stock    subscriptions    were    paid    In 
and  iMUtly  exhausted  in  business  begun  before 
the  charter  was  filed,  the  stockholders  should  be 
credited  on  their  snbscripitions  with  assets  on 
hand  at  the  time  of  filing  the  charter, 
C  Same  —  DrBEoroBS— liiABiLmr— MiiSAPi»BO- 
pbiation  of  Funds  —  Payment  of  Debts 
Contracted  Befobe  Filing  Charteb. 
Where  .corporate  business  is  begun  before 
filing  the  charter,  appropriation  of  money  paid 
on  stock  subscriptions  for  payment  of  obliga- 
tions incurred  before  the  charter  is  filed  would 
be  a  couTersion,  for  which  the  directors  so  di- 
recting Ita  use  would  be  liable  at  the  suit  of  the 
corporation's  creditors. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
»oL  12.  Corporations,  H  1487,  1458.] 

Appeal  from  Jefferson  Coonty  Conrt ;  Jas. 
A.  HarrlBon,  Jndge. 
Action  by  the  Bank  of  De  Soto  against  T. 

5.  Reed  and  otbers.  From  a  Judgment  for 
certain  defendants,  plaintiff  appeals.  Af- 
firmed in  part,  and  reversed  and  remanded  in 
part. 

Crook,  Da  Ponte  &  Lawhon,  for  appellant 
Smith,  Crawford  &  Sonfleld,  for  appellees. 

McMXlANS,  J.  Appellant,  Bank  of  De  Soto, 
saed  the  Beaomont-Port  Arthur  Company 
and  T.  8.  Beed,  W.  S.  Davidson,  John  L. 
Keith,  a  T.  HelBlg,  A.  U  Williams,  George 
W.  Carroll,  I.  D.  Polk,  T.  A.  Robinson,  S.  H. 
Van  Wormer,  and  D.  Woodhead  to  recover 
a  balance  due  on  two  drafts,  dated  December 
16,  and  December  19.  1904,  drawn  by  W.  C. 
WUIls  on  the  Beanmont-Port  Arthur  Compa- 
ny, and  secured  by  a  lien  on  cotton,  bought 
with  the  proceeds  of  the  drafts  by  Willis  as 
agent  of  said  company.  The  drafts  were  not 
paid  on  presentation  and  were  protested,  and 
the  cotton  was  sold  and  the  proceeds  applied 
to  the  payment  of  the  drafts,  leaving  a  bal- 
ance doe,  Indudlng  f  10  protest  fees,  of  $485.- 
77. 

Appellant  alleged  that  the  defendants  were 
partn^a  doing  business  under  the  name  of 
"Beaumont-Port  Arthur  Company,"  and  that 
WUlIs  was  their  agent  In  drawing  the  drafts. 
Appellant  pleaded  In  the  alternative  that,  if 
ttie  appellees  were  not  partners,  then  that  on 
or  about  September  9,  1004,  the  appellees 
agreed  to  organize  a  corporation  to  be  known 
as  "Beaumont-Port  Arthur  Company,"  with  a 
109  S.W.— 17 


capital  stock  of  $5,000,  divided  Into  60  shares 
of  the  par  value  of  $100  each,  to  which  the 
appellees  subscribed  various  amounts  set  out 
In  the  petition.  It  was  averred,  however, 
that  the  charter  of  the  Intended  corporation, 
through  the  negligence  of  D.  Woodhead,  sec- 
retary, was  not  filed  In  the  office  of  the  Sec- 
retary of  State  until  December  6,  1904,  and 
in  the  meantime  all  of  the  money  subscribed 
and  paid  Into  the  company  had  been  lost 
while  the  defendants  were  doing  business  as 
partners;  that  on  December  6th,  when  the 
charter  was  filed,  the  Beaumont-Port  Arthur 
Company  was  Insolvent,  and  no  further  sums 
of  money  were  paid  In,  so  that  the  corpora- 
tion started  business  with  no  assets  what- 
ever, and  was  in  that  condition  on  December 
16th  and  19tb,  when  it  Incurred  its  obliga- 
tions to  appellant  Appellant  therefore  pray- 
ed Judgment  against  the  defendants  on  their 
stock  subscriptions.  It  was  further  alleged. 
In  the  alternative,  that  If  the  money  paid  In- 
to the  business  of  the  Beaumont-Port  Arthur 
Company,  and  which  was  lost  and  paid  out 
before  the  filing  of  the  charter  for  debts  and 
obligations  Incurred  while  the  defendants 
were  doing  business  as  partners,  should  be 
credited  as  payments  upon  their  stock  sub- 
scriptions, then  the  defendants,  who  were  the 
directors  and  In  charge  of  the  business  of  the 
concern,  were  liable  to  appellant  In  damages 
for  having  paid  out  the  funds  of  the  corpo- 
ration for  debts  and  obligations  for  which 
they  were  liable  as  partners  individually,  and 
for  which  the  corporation  was  not  respon- 
sible, thus  rendering  it  insolvent.  The  amount 
alleged  to  have  been  so  paid  out  was  much 
greater  than  appellant's  debt.  The  defend- 
ants, except  Woodhead,  answered  and  denied 
the  partnership  under  oath,  and  alleged  that 
Willis  was  not  their  agent,  but  the  agent  of 
the  BeaunHHit-Port  Arthur  Company.  The 
defendants  further  averred  that  <m  or  about 
September  9tb  they  agreed  to  form  a  cor- 
poration under  the  name  of  Beaumout-Port 
Arthtu:  Company,  and  caused  a  charter  to 
be  prepared,  which  was  sent  to  the  Secre- 
tary of  State,  who  returned  It  for  correction 
of  a  defect  therein,  and  thereupon  another 
charter  was  prepared,  but  was  not  filed 
through  the  negligence  of  the  secretary,  Wood- 
head,  until  December  6,  1904^  that  they  be- 
lieved the  charter  had  been  filed  and  the 
Beaumont-Port  Arthur  Company  duly  Incor- 
porated, and,  as  soon  as  they  discovered  It 
had  not  been,  they  Immediately  filed  the 
same;  that  Immediately  upon  executing  the 
charter  on  September  9th  the  board  of  direct- 
ors named  therein  met  elected  officers,  and 
entered  upon  the  business  named  In  the  char- 
ter; that  each  of  the  defendants  paid  Into 
the  company  the  full  par  value  of  the  stock 
subscribed  for  by  him  on  or  about  September 
9,  1904,  except  Robinson  and  Woodhead,  who 
were  to  pay  for  their  stock  In  services,  and 
that  the  Beaumont-Port  Arthur  Company  was 
a  de  facto  corporation,  and  all  of  the  trans- 
actions had  prior  to  December  6,  1904,  were 
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in  behalf  of  the  corporation,  and,  after  the 
filing  of  the  charter,  the  company  adopted 
and  ratified  said  transactions,  all  of  which 
was  done  before  the  drafts  sued  on  were  ex- 
ecuted. 

The  cause  was  tried  before  the  court  on  an 
agreed  statement  of  facts  March  12,  1907, 
and  resulted  In  a  judgment  against  Wood- 
head  by  default,  and  against  the  Beaumont- 
Port  Arthur  Company,  the  corporation,  for 
the  amount  sued  for,  and  in  favor  of  all  the 
other  defendants,  to  which  appellant  except- 
ed and  gave  notice  of  appeal,  and  has  brought 
the  cause  to  this  court  for  revision. 

From  the  agreed  statement  of  facts  we  take 
the  following:  "Some  time  shortly  prior  to 
the  0th  day  of  September,  1904,  the  defend- 
ants associated  themselves  together  for  the 
purpose  of  forming  a  corporation  under  the 
name  of  Beaumont-Port  Arthur  Company; 
that  to  this  end  a  charter  was  prepared,  ex- 
ecuted, and  forwarded  for  filing  to  the  Secre- 
tary of  State  of  the  state  of  Texas ;  that  the 
Secretary  of  State  returned  said  charter  for 
the  correction  of  a  defect  in  the  statement  of 
the  purpose  for  which  said  corporation  was 
formed;  that  thereupon  the  said  parties 
caused  to  be  prepared  the  instrument  hereto 
attached  and  marked  'Exhibit  A,'  and  duly 
subscribed  and  executed  the  same  on  the  9th 
day  of  September,  1904;  that  the  defendants^ 
including  those  named  as  directors  in  said  in- 
strument, intended  and  understood  that  this 
instrument  should  be  Immediately  filed  in  the 
ofliee  of  the  Secretary  of  State,  but  that 
through  the  negligence  or  oversight  of  de- 
fendant D.  Woodhead,  whose  duty  it  was  as 
secretary,  the  said  charter  was  not  in  fact 
returned  to  the  Secretary  of  State  xuttil  the 
6th  day  of  December,  1904,  when  said  in- 
strument was  filed  In  the  office  of  the  Secre- 
tary of  State,  and  a  certified  copy  thereof 
returned  to  Beaumont-Port  Arthur  Company 
by  said  officer;  that  the  defendants  believed 
said  charter  had,  In  fact,  been  filed  immediate- 
ly after  its  execution,  and  believed  said  Beau- 
mont-Port Arthur  Company  was  duly  incor- 
porated, and  the  said  charter  was  forwarded 
to  the  Secretary  of  State  as  soon  as  the  de- 
fendants learned  of  the  failure  of  defendant 
Woodhead  to  so  forward  same;  that  imme- 
diately after  the  execution  of  said  charter  the 
9th  day  of  September,  1004,  the  board  of  di- 
rectors named  in  the  charter  met,  officers  were 
elected,  the  business  as  expressed  In  the  pur- 
pose clause  of  the  charter  was  entered  upon, 
and  was  conducted  in  the  same  manner  as 
though  the  company  was  a  corporation,  and 
the  company  held  itself  out  to  the  world  as  a 
corporation;  that  after  the  filing  of  the 
charter  on  December  6,  1901,  the  business  was 
continued  under  the  management  of  the  same 
directors  and  officers,  who  as  directors  of  said 
<>orporation  continued  in  possession  and  con- 
trol of  the  property  and  assets  of  the  said 
Beaumont-Port  Arthur  Company;  that  de- 
fendants about  September  9,  1904,  subscribed 
for  shares  of  the  capital  stock  of  the  proposed 


corporation,  those  subscribed  for  by  defend- 
ants Robinson  &  Woodhead  being  payable  for 
in  services  to  be  thereafter  rendered;  that  60 
per  cent,  of  the  authorized  capital  stock  of 
said  corporation  was  bona  fide  subscribed  and 
10  per  cent,  thereof  paid  in,  as  required  by 
statute,  on  or  about  the  9th  day  of  September, 
1904,  and  each  of  the  defendants  paid  In  cash 
to  the  treasurer  of  the  company  the  par  value 
of  the  stock  subscribed  for  by  him,  except  tiie 
defendants  Robinson  and  Woodhead,  who  were 
to  pay  their  stock  in  services  to  be  rendered ; 
that  on  the  16th  and  19th  days  of  December, 
1901,  and  subsequent  to  the  filing  of  the 
charter  In  the  office  of  the  Secretary  of  State, 
one  W.  C.  Willis  was  duly  authorized  agent 
of  the  Beaumont-Port  Arthur  Company,  and, 
being  duly  authorized  thereunto,  purchased 
cotton  from  various  parties  in  the  state  of 
Louisiana,  shipped  same  to  Beaumont,  took 
the  bill  of  lading  from  the  railroad  company 
to  the  order  of  the  shipper,  'Notify  Beaumont- 
Port  Arthur  Company' ;  that  to  these  bills  of 
lading  he  attached  drafts  on  the  Beaumont- 
Port  Arthur  Company,  payable  to  the  order  of 
plaintiff  and  signed  by  himself,  which  drafts 
he  delivered  to  plaintiff,  who  cashed  the  same 
and  allowed  an  advance  to  the  said  Willis  as 
agent  of  Beaumont- Port  Arthur  Company; 
that  the  two  drafts  aggregated  the  siun  of 
$2,279.08;  that  said  drafts  were  secured  hj 
a  lien  on  the  cotton  for  the  purchase  of  which 
the  sums  advanced  by  the  bank  to  Willis 
had  been  used ;  that  both  of  said  drafts  were 
executed  and  delivered  by  the  said  Willis  as 
the  duly  authorized  agent  of  Beaumont-Port 
Arthur  Company,  and  that  plaintiff  advanced 
and  loaned  the  Beaumont-Port  Arthur  Com- 
pany the  amounts  therein  stated;  that  the 
plaintiff  Is  still  the  legal  owner  and  holder  of 
both  of  said  drafts,  and  that  the  same  are 
past  due  and  unpaid,  but  entitled  to  credits 
as  hereinafter  shown;  that  said  drafts  were 
presented  the  Beaumont-Port  Arthur  Com- 
pany and  it  refused  to  pay  the  same,  wliere- 
upon  the  American  National  Bank,  who  bad 
said  drafts  for  collection,  caused  same  to  be 
protested ;  protest  fees  were  $10,  which  was 
reasonable  and  which  amount  has  been  paid; 
that,  after  the  presentation  and  refusal  by 
the  Beaumont-Port  Arthur  Company  to  pay 
said  drafts,  plaintiff  at  once  sold  the  60  bales 
of  cotton,  for  which  It  had  bills  of  lading,  for 
$2,070.82,  which  was  the  market  value  of  said 
cotton  at  the  time;  that  from  this  amount 
plaintiff  deducted  freight  and  storage  charges, 
expenses  and  commissions  for  making  said 
sale,  leaving  a  balance  due,  including  notary's 
fee,  of  $485.77;  that  the  defendants  did  not 
pay  Into  the  Beaumont-Port  Arthur  Company 
any  money  or  thing  of  value  whatever  at  the 
time  of  the  filing  of  the  charter  on  the  6th 
day  of  December,  1904,  nor  at  any  time  sub- 
sequent thereto,  except  in  settlement  of  debts 
accruing  prior  to  said  date;  that  the  said 
Beaumont-Port  Arthur  Company,  deeming 
tliat  the  business  could  not  be  carried  on  with 
profit,  discontinued  business  altogether  about' 
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the  time  plaintiff's  drafts  sued  on  were  dis- 
honored, and  that  It  has  not  done  any  business 
since  then;  that  at  the  time  this  suit  was 
filed  there  were  no  assets  belonging  to  said 
Beaumont-Port  Arthur  Company  out  of  which 
to  pay  the  balance  due  on  the  drafts  herein 
sued  on;  that  the  cash  paid  In,  on  or  about 
September  9,  1904,  In  the  way  of  subscription 
to  Its  ato<^,  had  been  expended  for  expenses 
and  upon  obligations  Incurred  prior  to  the  fil- 
ing of  the  charter  of  said  company  on  the 
6th  day  of  December,  1904,  and  none  of  the 
said  money  was  used,  except  In  the  regular 
course  of  the  business  of  said  company ;  that 
the  plaintiff  in  dealing  with  the  Beaumont- 
Port  Arthur  Company  did  not  know  whether 
said  company  was  a  corporation,  partnership, 
or  Joint-stock  association ;  that  all  of  the  de-' 
fendants  actively  participated  in  the  business 
of  the  Beaumont-Port  Arthur  Company  prior 
and  subsequent  to  the  filing  of  said  charter." 
By  Its  first  assignment  appellant  complains 
that  the  court  erred  in  rendering  judgment 
In  favor  of  appellees,  for  the  reason  that  at 
the  time  of  the  filing  of  the  articles  of  in- 
corporation of  the  Beaumont-Port  Arthur 
Company  no  money  or  other  assets  were  con- 
tributed by  any  of  said  defendants  to  the 
capital  stock  of  the  corporation,  but  that,  on 
the  contrary,  it  appears  from  the  undisputed 
proof  that  said  defendants,  being  subscribers 
to  the  capital  stock  of  the  corporation,  had 
paid  nothing  into  the  corporation  on  their 
subscriptions;  that  from  the  time  said  cor- 
poration started  to  do  business  and  up  to  the 
time  of  the  filing  of  this  suit  it  was  and  is 
wholly  Insolvent,  and  possessed  no  property 
out  of  which  plaintiff's  debt  could  be  made ; 
and  that,  therefore,  said  defendants  as  such 
subscribers  are  liable  to  the  extent  that  their 
subscriptions  are  necessary  to  pay  appellant's 
debt.  By  its  proposition  under  this  assign- 
ment appellant  contends  that  the  Beaumont- 
Port  Arthur  Company  was  not  a  corporation 
de  facto  or  de  Jure  until  the  filing  of  its  char- 
ter In  the  office  of  the  Secretary  of  State. 
To  naeet  this  contention,  appellees  urge  that 
they,  having  agreed  to  form  a  corporation, 
executed  a  charter,  subscribed  to  the  capital 
stock,  and  paid  in  the  amount  of  their  sub- 
scription, elected  directors  and  officers  of  the 
company,  and  entered  upon  the  business  of 
the  corporation  as  expressed  In  the  charter, 
the  company  holding  Itself  out  to  the  world 
as  a  corporation.  It  was  a  corporation  de 
facto,  notwithstanding  the  failure  to  file  the 
charter  with  the  Secretary  of  State.  The 
first  question  presented  for  our  determination 
is,  then:  Was  the  Beaumont-Port  Arthur 
Company  a  de  facto  corporation  prior  to  the 
filing  of  its  articles  of  incorporation  with  the 
Secretary  of  State  on  December  6,  1904? 
If  It  was,  then  the  payment  by  appellees  of 
their  sto<^  subscription,  even  If  the  amounts 
so  paid  were  expended  or  lost  in  the  business 
for  which  the  corporation  was  formed,  prior 
to  the  filing  of  the  charter,  would  exempt 
them  from  liability  to  a  creditor  of  the  cor- 


poration upon  their  stock  subscription.  Salt 
Co.  V.  Heidenhelmer,  80  Tex.  344,  15  S.  W. 
1038,  26  Am.  St  Rep.  743.  Article  641,  Rev. 
St  1895,  provides :  "Private  corporations  may 
be  created  by  the  voluntary  association  of 
three  or  more  persons  •  *  •  In  the  man- 
ner hereinafter  mentioned."  Article  643  pro- 
vides what  the  charter  must  set  forth,  and 
the  next  succeeding  article  relates  to  the  man- 
ner of  its  execution.  Article  645  provides 
that  "such  charter  shall  thereupon  be  filed  in 
the  office  of  the  Secretary  of  State  •  •  *  " ; 
and  article  646:  "The  existence  of  the  cor- 
poration shall  date  from  the  filing  of  the 
charter  In  the  office  of  the  Secretary  of  State. 
*  •  »  "  Here  we  have  a  specific  declaration 
of  the  statute  as  to  what  acts  are  necessary 
to  bring,  and  the  date  when  the  corporation 
Is  brought  Into  existence.  Performance  of 
all  the  prerequisites  short  of  filing  the  char- 
ter with  the  Secretary  of  State  is  not  suffi- 
cient to  bring  the  company  Into  existence  as 
a  corporation  de  Jure.  Are  such  acts  suffi- 
cient to  create  the  association  a  corporation 
de  facto?  We  think  not  Where  the  govern- 
ing statute  points  out  the  manner  In  which 
the  corporation  shall  be  organized,  and  the 
statute  is  followed,  the  corporation  is  brought 
into  existence,  so  that  It  may  enter  upon  the 
objects  of  its  creation.  Thus  the  corporation 
Is  generally  deemed  to  exist  from  the  time 
when  the  certificate  of  Incorporation  pre- 
scribed by  the  governing  statute  Is  filed  in 
accordance  with  the  statute.  10  Gyc.  223. 
In  several  Jurisdictions  It  has  been  held  that 
a  compliance  with  the  requirement  that  the 
charter  shall  be  filed  In  the  office  of  the  Sec- 
retary of  State  is  a  condition  precedent  to  the 
establishment  of  a  corporation  de  Jure;  and 
without  such  compliance  the  association  can- 
not be  treated  as  a  corporation  de  facto. 
Salt  Co.  V.  Heidenhelmer,  supra.  When  the 
articles  of  Incorporation  have  been  filed  In 
the  office  of  the  Secretary  of  State,  then  the 
association  becomes  a  corporation.  National 
Bank  v.  Texas  Investment  Co.,  74  Tex.  435, 
12  B.  W.  101.  Whether  after  such  filing  the 
corporation  is  one  de  facto  or  de  jure  depends 
upon  the  compliance  or  not  by  the  Incorpora- 
tors of  all  the  conditions  prescribed  by  law 
essential  to  give  life  and  vitality  to  the  as- 
sociation as  a  corporation.  If  all  the  prereq- 
uisites have  been  complied  with,  and  the 
purposes  and  objects  are  those  for  which 
the  corporation  may  be  formed,  then  it  be- 
comes a  corporation  de  Jure ;  and,  while  the 
filing  of  the  charter  makes  It  a  corporation, 
the  failure  to  comply  with  some  one  or  more 
of  the  prerequisites  makes  it  a  corporation 
de  facto,  but  the  filing  of  the  charter  Is  es- 
sential to  the  creation  of  the  corporation  as 
either  the  one  or  the  other.  10  Cyc.  658; 
Bergeron  v.  Hobbs,  96  Wis.  641,  71  N.  W. 
1056,  65  Am.  St  Rep.  85.  It  follows,  there- 
fore, that  the  Beaumont-Port  Arthur  Com- 
pany was  neither  a  de  facto  nor  de  Jure  cor- 
poration until  it  filed  Its  articles  with  the 
Secretary  of  State,  and  this  was  not  done 
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nntll  December  6,  1904.  It  Is  true  that  the 
stockbolderB  Intended  to  file  the  charter,  and, 
when  they  were  engaged  In  carrying  out  the 
purposes  for  which  the  corporation  was  form- 
ed, they  believed  the  charter  had  been  filed, 
bat  their  intention  and  belief  could  not  have 
the  etTect  of  bringing  the  corporation  Into  ex- 
istence In  Tlew  of  a  positive  statute  that  noth- 
ing less  than  the  filing  would  accomplish  this 
result.  It  is  further  true  that  they  directed 
one  of  their  number  to  cause  the  charter  to 
be  filed,  and  that  they  did  not  know  that 
he  had  failed  to  carry  out  their  direction, 
but  he  was  their  agent  for  the  purpose,  and 
must  have  known  that  the  charter  had  not 
been  filed,  and  his  knowledge  must  be  Imput- 
ed to  them.  The  evidence  shows  that  on  Sep- 
tember 9,  1904,  the  appellees,  together  with 
one  Woodhead,  agreed  to  form  the  corpora- 
tion, and  to  this  end  caused  a  charter  to  be 
prepared  and  sent  for  filing  to  the  Secretary 
of  State,  who  returned  it  for  correction  of  a 
defect;  that  thereupon  another  charter  was 
prepared,  but  through  the  negligence  of  Wood- 
head,  who  had  been  selected  as  secretary,  it 
was  not  filed  until  December  6,  1904;  that 
at  the  time  of  executing  the  first  charter,  on 
September  9,  1904,  the  board  of  directors 
named  therein  met,  elected  officers,  and  enter- 
ed upon  the  business  named  in  the  charter. 
Bach  of  them  at  that  time  paid  into  the  com- 
pany the  full  par  value  of  the  stock  sub- 
scribed by  him,  except  Robinson  and  Wood- 
head,  who  were  to  pay  in  services.  The  com- 
pany In  carrying  on  the  business  incurred 
liabilities,  so  that  on  December  6th,  when  the 
charter  was  filed  and  the  association  became 
a  corporation,  the  cash  that  theretofore  on  or 
about  September  9,  1904,  had  been  paid  In 
had  been  expended  for  expenses  and  upon 
obligations  Incurred  prior  to  the  filing  of  the 
charter,  and  the  appellees  never  did  pay  into 
the  corporation  any  money  or  thing  of  value 
whatever.  Nevertheless  the  corporation  at 
once  entered  upon  the  business  for  which  it 
was  formed,  and  in  a  few  days  after  its  in- 
corporation Incurred  the  liability  sued  upon 
In  this  case.  Thus  we  are  presented  with 
a  case  where  subscriptions  to  the  capital 
stock  of  a  proposed  corporation  have  been 
paid  and  the  funds  thus  derived  expended 
In  an  adventure  of  the  subscribers  before  the 
corporation  was  created,  so  that,  when  the 
corporation  came  Into  existence,  no  money 
or  thing  of  value  was  paid  into  It,  and  the 
subscribers  have  never  discharged  their  obli- 
gations to  take  the  stO<:k  subscribed  for  by 
them  and  pay  to  the  corporation  the  amount 
of  their  respective  subscriptions.  Thus  the 
corporation  was  Insolvent  from  the  beginning 
of  Its  Kclstence.  It  is  now  too  well  settled  to 
require  discussion  that  the  amount  unpaid 
on  the  stock  of  an  insolvent  corporation  con- 
stitutes a  trust  fund  for  the  benefit  of  cred- 
itors, and  that,  where  the  Insolvency  and 
nonpayment  of  subscriptions  are  undisputed, 
aa  in  this  case,  the  creditor  may  sue  the 
stockholders  in  a  direct  proceeding  without 


first  obtaining  a  Judgment  against  the  cor- 
poration, and  the  return  nulla  bona  of  exe- 
cution. Mathifl  V.  Pridham,  1  Tex.  Civ.  App. 
58,  20  S.  W.  1016.  It  is  a  general  principle 
that  until  a  corporation  is  legally  organized 
the  co-adventures  will,  as  to  third  persopa,  be 
liable  as  partners  for  all  debts  contracted  on 
behalf  of  the  aggregated  body  with  their  con- 
sent, express  or  implied.  10  Cyc.  657;  Ber- 
geron V.  Hobbs,  supra.  When  the  appellees 
before  the  filing  of  the  diarter  entered  upon 
the  business  for  which  the  corporation  was 
sought  to  be  formed,  they  became  liable  as 
partners  for  their  acts  and  contracts;  and 
payment  by  them  of  liabilities  so  contracted 
by  them,  whether  such  payment  was  made  be- 
fore or  after  the  filing  of  the  charter,  cannot 
be  regarded  as  payment  upon  their  stock  sub- 
scriptions. It  follows  from  what  we  have 
^aid  that  the  court  erred  in  rendering  Judg- 
ment In  favor  of  appellees. 

The  other  assignments  present  no  reversi- 
ble error  and  are  overruled. 

As  the  evidence  does  not  show  that  all  of 
the  appellees  are  solvent,  we  cannot  render 
such  Judgment  here  as  should  have  been  ren- 
dered by  the  court  below,  but  we  affirm  the 
Judgment  of  the  lower  court  as  to  the  Beau- 
mont-Port Arthur  Company  and  D.  Wood- 
head,  and  reverse  the  judgment,  and  remand 
the  cause  as  to  the  appellees,  with  instruc- 
tions to  the  county  court  to  hear  proof  and 
render  Judgment  against  the  solvent  appel- 
lees, subscribers  to  the  stock  of  said  corpora- 
tion, in  such  an  amount  as  shall  be  necessary 
to  pay  the  appellant's  debt,  interest  and  cost 
of  suit. 

Affirmed  in  part  Reversed  and  remanded 
In  part 

On  Rehearing. 

Appellees  In  their  motion  for  rehearing 
have  called  our  attention  to  the  clause  in  the 
agreed  statement  of  facts  stating  that  at  the 
time  of  the  filing  of  the  charter  those  who  bad 
prior  to  that  time  acted  as  directors  of  the 
corporation  continued  in  possession  and  con^ 
trol  of  the  property  and  assets  of  the  Bean- 
mont-Port  Arthur  Company;  and  contend 
that  inasmuch  as  it  is  thus  shown  that  the 
company  did  come  into  the  possession  of  as- 
sets and  property,  the  amount  and  value  of 
which  Is  not  shown,  the  subscribers  to  the 
capital  stock  of  the  corporation  are  entitled 
on  another  trial  to  have  the  value  of  such 
property,  when  ascertained,  credited  upon 
their  stock  subscriptions.  This  contention 
we  think  is  correct  The  motion  for  rehear- 
ing will  be  granted  to  the  extent  of  modify- 
ing our  former  opinion  that  It  shall  read  as 
follows: 

The  Judgment  of  the  court  below  as  to  the 
Beaumont-Port  Arthur  Company  and  D. 
Woodhead  is  affirmed,  but  as  to  the  appellees 
said  Judgment  is  reversed  and  remanded, 
with  Instructions  to  the  county  court  to  hear 
proof  and  ascertain  the  value  of  the  assets 
paid  by  the  subscribers  to  the  corporation 
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after  the  filing  of  tbe  charter  and  to  allow 
the  subscribers  credit  npon  their  stock  sub- 
scriptions therefor;  and,  if  it  be  found  that 
Each  property  was  not,  at  the  time  it  was  so 
paid  to  tbe  corporation,  of  vahie  sufficient  to 
pay  the  par  value  of  the  stock  subscribed  for 
by  them,  then  to  render  Judgment  against 
the  aolrent  subscribers,  and  in  favor  of  the 
Bank  of  De  8oto,  for  the  difterence  between 
the  value  of  tbe  property  so  paid  into  the 
corporation  and  the  par  value  of  the  stock 
subscribed  for,  not  to  exceed  an  amount  nec- 
essary to  pay  appellant's  debt.  Interest,  and 
costs  of  suit.  In  ascertaining  the  value  of 
such  property,  however,  the  court  should 
take  Into  consideration  Incumbrances  thereon 
at  the  time  it  was  paid  into  the  corporation. 
If  any,  and  allow  as  credit  upon  tbe  sCock 
subscriptions  the  difference  between  tbe  val- 
ue and  the  amount  of  the  incumbrance.  In 
all  other  respects  the  appellees'  motion  for 
rehearing  is  refused. 

It  may  be  weH  to  say,  however,  that  any 
appropriation  of  the  property  paid  by  the 
subscribers  into  the  corporation  to  pay  debts 
incnrred  before  the  filing  of  the  charter 
wonid  be  a  conversion  of  corporate  property 
for  which  the  directors  so  directing  Its  use 
would  be  liable  at  the  suit  of  the  creditor 
of  the  corporation.  . 


GALVESTON.  H.  &  X.  KY. CO.  v. COCHRAN.* 

(Court  of  Civil  Appeals  of  Texas.     March  19, 

1906.    Rehearing  Denied  April  9,  1908.) 

1.  Master  and  SEBVAR1^— iKjtrKiEB  to  Sebv- 
ART  —  Fellow  Sebvantb  —  Railboad  Em- 
pix>y£8— Statutes  Chamoiko  Comkor-Law 
Rtji*— "Operation  of  Locouotivk." 

One  employed  as  night  hostler  in  a  railroad 
yard  charged  with  tbe  daty,  pursaant  to  the 
orders  of  his  superior,  of  turning  engines  when 
they  come  in  the  yard,  seeing  that  they  get  fuel, 
sand,  and  water,  and  oiled,  wiped,  and  dispatch- 
ed on  tbe  road,  is  not,  while  inspecting  a  switch 
engine  to  determine  whether  it  has  been  properly 
wiped,  engaged  in  the  operation  of  a  locomotive, 
within  the  statute  relating  to  employes  engaged 
in  the  work  of  operating  locomotives. 

2.  Same— "Fellow  Servants"— Who  Abe. 

Under  Rev.  St  1895,  art.  4560g,  providing 
that  persons  engaged  in  the  common  service  of 
a  railroad  in  the  same  grade  of  employment,  and 
doing  the  same  character  of  work,  and  working 
together  at  the  same  time  and  place,  and  to  a 
common  purpose,  are  fellow  servants,  and  em- 
ployta  not  within  the  provisions  are  not  fellow 
servants,  the  night  hostler  in  a  railroad  yard, 
charged  with  the  duty,  pursuant  to  the  orders 
of  his  superior,  of  inspecting  a  switch  engine 
to  determine  whether  it  has  been  properly  wip- 
ed, is  not  a  fellow  servant  of  an  employ^  en- 
gaged In  putting  steam  into  another  switch  en- 
gine. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  Sg  493,  506. 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2716-2730 ;  vol.  8,  p.  7662.] 

3.  Sake— INJUBT  to  Servant— Neolioencb— 
Btidbnce— Question  fob  Jubt. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy^ the  evidence  showed  that  plaintiff  was  in- 
jat«d  while  inspecting  a  switch  engine  in  a  rail- 
Tcmd  yard,  that  a  co-employ<  backed  a  locomo- 

*Writ  of  error  denied  by  Supreme  Court. 


tive  against  him,  and  that  it  was  not  customary 
to  set  a  locomotive  in  motion  without  giving 
some  warning,  it  could  not  be  said  as  a  matter 
of  law  that  the  injury  to  plaintiff  could  not 
have  been  foreseen  by  a  person  of  ordinary  pru- 
dence as  a  result  of  backing  the  locomotive 
without  notice. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  K  1051-1067.] 
4.  Tbiai/—In8tbuctionb— Technical  Defects. 
Where,  in  a  personal  injury  action,  the  evi- 
dence condusively  showed  that  only  one  person 
set  in  motion  a  switch  engine  whidi  caused  the 
injury  complained  of,  instructions  referring  in 
the  plural,  instead  of  the  singular,  to  the  person 
In  charge  of  the  engine,  were  not  erroneous,  es- 
pecially where  the  court  in  another  instruction 
correctly  referred  to  such  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  ffl  708-717.] 
6.  Same  —  CoNsratronoN  of  Charge  as  a 

Whole. 

Tbe  charge  of  the  court  must  be  construed 
as  a  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  708-717.] 

6.  Same. 

Where  the  Jonr  in  a  personal  injury  action 
could  not  have  failed  to  understand,  when  con- 
sidering the  charge  as  a  whole,  that,  if  they  be- 
lieved that  plaintiff  was  guilty  of  pontribntory 
negligence,  they  should  find  for  defendant,  the 
charge  was  sufficient  as  against  tbe  objection 
that  it  did  not  submit  to  the  jury  as  a  condition 
of  plaintiff's  recovery  that  he  was  free  from 
contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §{  708-717.] 

7.  Same  —  REQtrESTED    Inbtbuctionb- Apfu- 
cabilitt  to  Evidence. 

Requested  charges  submitting  facts  not  sus- 
tained by  the  evidence  are  properly  refased. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  «S  596-612.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Kittrell,  Judge. 

Action  by  W.  W.  Cochran  against  the  Gal- 
veston, Houston  &  Northern  Railway  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Appellee  brought  this  suit  against  appel- 
lant on  account  of  personal  injuries  alleged 
to  have  been  inflicted  upon  blm  while  he  was 
in  the  employment  of  the  railway  company 
In  Its  roundhouse  yard  in  the  city  of  Galves- 
ton in  the  capacity  of  a  hostler.  The  case 
was  tried  to  a  Jury,  and  upon  the  verdict  a 
Judgment  was  rendered  thereon  in  favor  of 
appellee,  from  which  Judgment  the  railway 
company  has  appealed. 

The  evidence  In  the  case  shows  and  estab- 
lishes the  following  facts:  On  and  prior  to 
the  date  of  the  alleged  injury,  March  30, 1904, 
the  appellant  railway  company  maintained  a 
yard  in  the  city  of  Galveston,  one  of  the  ter- 
mini of  its  railroad,  at  which  switch  engines 
and  road  engines  while  not  in  actual  use  were 
kept  on  the  side  tracks  constructed  for  the  pur- 
pose, and  were  cleaned,  fired  up,  provided  with 
sand,  fuel,  and  water,  oiled,  wiped,  and  in- 
spected, and  turned  and  dispatcbed  to  tbe  main 
line.  There  was  no  regular  roundhouse  build- 
ing. Thesidlngsserved  the  purpose  of  a  round- 
house.   The  roundhouse  yard,  called  "round- 
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house,"  covered  an  area  to  tbe  extent  of  100 
feet  wide  by  150  feet  long;  and  tliere  were 
five  tracks  maintained  and  used  on  this  space 
denominated  the  main  line,  run-around,  and 
spur,  and  the  turntable  track,  and  another 
track,  for  general  purposes  not  denominated. 
At  this  roundhouse  there  was  located  a  pit 
over  which  locomotives  out  of  repair  were 
placed  for  temporary  repairs,  and  also  there 
was  located  a  tank  from  which  water  was 
procured  for  use  In  the  engines  and  gen- 
erally, and  ordinarily  a  car  full  of  sand  was 
stationed  there.  In  order  to  perform  aH  tbe 
work  and  services  required  In  connection 
with  tbe  roundhouse  yard,  the  appellant  com- 
pany employed  a  roundhouse  or  yard  foreman 
who  had  general  charge  and  supervision  over 
this  yard  and  the  work  to  be  performed  in  it, 
and  there  were  other  men  employed  by  appel- 
lant there  who  were  divided  into  day  and 
night  shifts.  The  work  In  tbe  yard  was  run 
day  and  night  Tbe  work  and  conduct  of  the 
yard  at  night  la  dealt  wltb  by  tbe  evidence  In 
this  case.  McLaren,  tbe  roundhouse  or  yard 
foreman,  was  present  at  the  yard  during  the 
daytime,  and  gave  directly  such  special  In- 
structions as  were  necessary  In  the  perform- 
ance of  the  work  in  tbe  roundhouse  or  yard. 
During  the  night  McLaren  was  not  personal- 
ly present  at  the  roundhouse  or  yard,  but 
would  furnish  the  nlgbt  hostler  wltb  written 
memoranda  of  matters  to  be  looked  after  at 
night,  and  give  Instructions  of  what  was  to 
be  done ;  and  It  was  tbe  duty  of  tbe.  hostler 
and  the  other  employes  to  follow  them.  Mc- 
Laren, tbe  foreman,  bad  power  to  direct  the 
work  at  nlgbt,  and  was  tbe  immediate  su- 
perior officer  over  the  night  hostler  and  tbe 
other  employes  there  at  work.  Butler  was 
the  hostler  in  the  daytime,  and  McLaren  was 
his  Immediate  superior  officer.  Appellee  was 
night  hostler.  The  duties  he  was  employed 
to  perform  as  hostler  In  a  general  way  was 
to  turn  engines  when  they  came  Into  the  yard, 
and  to  see  that  they  got  fuel  and  sand  and 
water,  and  were  oiled  and  wiped  and  dis- 
patched on  the  road.  There  were  employed 
by  appeUant  nine  other  men  in  tills  night 
work  at  tbe  yard  to  help  appellee  do  the 
work.  Tbe  duties  of  these  men  who  belped 
appellee  were  various;  some  of  them  turned 
engines;  others  wiped  engines;  others  oiled, 
watered,  and  pat  sand  in  the  engines.  The 
number  of  road  engines  in  the  yard  at  nlgbt 
varied,  but  averaged  five,  besides  tbe  switch 
engines.  Usually  three  switch  engines  were 
kept  running  at  night.  When  road  engines 
came  In  oft  the  road,  they  would  be  placed 
in  the  yard,  and  oiled  and  wiped ;  and, 
when  necessary  to  l>e  turned  around,  the  ea- 
gine  would  be  moved  over  the  main  line 
track  to  the  turntable  track;  and,  when  a 
road  engine  was  to  be  di^atched,  it  was  giv- 
en fuel  and  water  and  sand.  When  an  engine 
was  to  be  moved  for  water,  it  required  at 
least  two  men  to  operate  it.  To  i^lve  it  sand 
tt  required  several,  usually  three  t*>  four.    To 


turn  the  engine  on  the  turntable  it  required 
the  whole  crew.  To  take  the  engine  to  tbe 
water  tank  when  it  had  steanf  up  the  two 
men  required  would  fill  the  positions  as  fol- 
lows: One  would  occupy  the  engineer's 
place,  to  "spot"  the  engine,  and  one  would 
pull  down  the  water  spout  and  give  it  water. 
If  tbe  engine  to  be  watered  did  not  have 
steam  up,  th«i  a  switch  engine  would  be  cou- 
pled to  it,  and  the  engine  pulled  to  tbe  tank. 
In  this  operation  two  men  would  be  used  as 
Indicated,  one  to  c(Hitrol  the  movements  of 
tbe  engine,  and  the  other  to  couple  and  pull 
down  the  spout.  These  helpers  were  sub- 
ject to  the  orders  of  appellee,  although,  being 
familiar  with  the  general  and  customary  du- 
ties about  the  yard,  they  usually  went  about 
the  performance  of  their  work  without  specif- 
ic directions  and  orders  from  appellee.  When 
McLaren,  the  foreman,  gave  the  helpers  specif- 
ic directions,  be  would  inform  appellee  that 
be  had  done  so.  If  particular  matters  were 
to  be  looked  after  at  night  which  the  foreman, 
McLaren,  could  not  have  anticipated,  ap- 
pellee had  authority  and  direction  over  Its 
performance.  Appellee  bad  at  the  time  of  his 
Injury  been  working  in  the  yard  about  three 
or  four  months,  and  was  familiar  wltb  the 
operations  In  the  yard,  and  knew  what  duties 
there  Were,  and  how  they  were  to  be  perform- 
ed by  tbe  employes. 

On  tbe  occasion  in  question,  upon  leaving 
the  roundhouse  yard  at  the  usual  evening 
hour,  the  yard  foreman,  McLaren,  gave  ap- 
pellee, who  had  conunenced  his  work  for  the 
night,  the  following  written  Instructions  of 
specific  work  which  was  to  be  performed  by 
him  during  the  night:  "Mr.  CJocbran :  Work 
engine  48  to-night,  and  41-45-^6  In  A.  M. 
Have  engine  41  wiped  good;  eng.  891  not 
ordered,  look  out  for  them.  Bug.  G09  O.  K. 
Think  they  will  run  182,  but  you  will  have  to 
find  out  about  that ;  don't  let  any  of  the  men 
bother  with  the  new  light ;  have  eng.  48  over 
pit  in  A.  M.  unless  eng.  on  185  gets  in,  then 
put  her  over  pit.  Yours  truly,  R.  B.  McLar- 
en." Tbe  appellee,  In  furtherance  of  tbe  writ- 
ten directions  given  him  by  McLaren,  shortly 
after  he  went  on  duty  directed  three  of  the 
nlgbt  helpers  to  go  and  wipe  engine  41,  which 
was  a  switch  engine  standing  In  the  yard 
without  steam  In  It,  termed  a  "dead  engine" ; 
and  about  7  o'clock  in  the  night  appellee  in- 
structed Lehman  to  flre  up  one  of  the  switch 
engines  named  In  tbe  memorandum  of  work 
given  by  McLaren,  to  be  ready  for  service  In 
the  morning.  Tbe  testimony  is  conflicting  as 
to  which  switch  engine  was  designated.  The 
appellee  says  41,  and  Lehman  says  46.  No 
time  was  directed  in  which  Lehman  was  to 
flre  up  tbe  engine.  The  location  and  situation 
of  tbe  engines  in  question  are  set  forth  as  fol- 
lows: About  six  feet  east  of  tbe  switch  en- 
gine 41,  and  on  the  same  track,  stood  road  en- 
gine ^7,  which  bad  previous  to  the  hour  of 
10  o'clock  been  steamed  up  to  later  on  go  out 
on  the  road,  but  had  no  cars  attached,  and  tbe 
headlight  was  not  yet  lighted.    Engine  46  was 
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another  switch  engine  standing  at  the  time  on 
a  separate  side  track  parallel  and  c^poslte  to 
the  one  occupied  by  41,  thongh  46  was  a  little 
further  west  than  41.    No.  41  was  a  "dead  en- 
gine" or  with  no  steam  in  It;   46  had  steam 
In  it,  though  reduced.    At  about  10  o'clock  the 
helpers  who  were  Instructed  to  wipe  41  re- 
ported to  appellee,  who  was  at  the  "office," 
that  they  liad  finished  the  work.     Appellee, 
upon  receiving  the  report,  went  to  the  posi- 
tion of  41  for  the  piurose  of  Inspecting  It 
to  see  If  the  work  was  properly  done,  which 
was  his  custom  of  doing.     In  the  meantime 
Lehman,    accompanied   by   Herman,   another 
helper,  had  gone  to  the  yard  to  steam  up  the 
switch  engine.    Appellee  did  not  know  of  Leh- 
man's and  Herman's  whereabouts  or  work  at 
.the  time.     Neither  did  Lehman  and  Herman 
know  of  appellee's  whereabouts  or  work  at 
the  time.    Upon  arrlying  at  41,  appellee  l>egan 
inspection  of  the  engine  and  of  the  work  done 
on  it    Lehman  and  Herman  at  the  time  they 
arrived  undertook  to  steam  up  46,  which  Leh- 
man asserted  was  "dead."    To  accomplish  the 
purpose  Liehman  determined  to  move  road  en- 
gine 627  backward  until  it  should  be  opposite 
46,  which  was  on  the  parallel  track,  and  in 
this  position  to  transfer  steam  to  46  by  means 
of  a  rubber  hose;   In  bringing  atwut  which 
relative  positions  of  the  engines  it  was  neces- 
sary for  road  engine  627  while  backing  to 
come  in  contact  with  engine  41,  and  thus 
move  41  backward  a  few  feet.    For  this  pur- 
pose Liehman  got  in  the  C&b  of  engine  627,  and 
caused  It  to  back  towards  41.     At  the  time 
Lehman  badced  627  appellee  was  facing  41, 
with  his  back  towards  627,  and  on  the  track 
between  the  two  engines,  holding  his  lantern 
to  the  side  of  41  to  throw  light  under  it  while 
he  was  inspecting  Its  condition  and  the  wip- 
ing.    Appellee  had  been  stooping  down  and 
bending  forward  inspecting  the  engine,  and 
pntting  the  lantern  near  the  center  of  the  en- 
gine underneath  to  see  under  It,  and  had  been 
in    motion   under   and    around   the   engine. 
When  627  was  backed  by  Lehman,  appellee 
was  caught  between  the  front  part  of  41  and 
the  tender  of  627,  and  injured  as  complained 
of  in  the  petition.    Lehman  did  not  cause  the 
bell  to  be  rung  while  he  was  backing  up.    Ap- 
pellee could  not  hear  the  men  on  the  engine 
because  of  the  noise  of  the  blow  arising  from 
the  escape  of  the  draught  anployed  to  bum 
the  oil  fuel  in  627.    Appellee  did  not  know  of 
tlie  presence  of  either  Lehman  or  Herman, 
nor  did  Herman  or  Lehman  know  of  the  pres- 
ence or  iwBltlon  of  appellee  until  he  cried  out 
from  his  Injury.    Lehman  and  Herman  came 
to  the  work  together,  but  appellee  did  not 
come  with  them  or  know  they  were  coming, 
either  singly  or  together,  at  the  time  for  the 
wo^.    Api)ellee  proved  that  it  was  a  rule  of 
tlie  company  then  in  force  applicable  to  this 
yard  that  tlie  engine  bell  be  rung  before  mov- 
ing the  engine,  and  that  it  was  customary  to 
do  so.    In  the  conflict  in  the  evidence  as  to 
wtiich  engine  Lelmian  was  Instructed  to  flre 
up,  we  assume  tha  correctness  of  the  finding 


involved  In  the  general  findings  by  the  Jury, 
that  It  was  engine  41  which  he  Iiad  been  In- 
structed to  flre  up  previously  in  the  night,  and 
not  46.  The  evidence  establishes  negligence 
of  Lehman  In  moving  the  engine,  proximately 
causing  the  injuries  of  appellee,  and  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  appellant  Jno. 
Lovejoy  and  J.  W.  Parker,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
Appellant's  flrst  and  second  assignments  of 
error  are  considered  together.  The  court  in 
the  main  charge  to  the  Jury  gave  the  instruc- 
tion which  reads :  "The  plaintlft  was  not,  un- 
der the  circumstances  and  in  contemplation 
of  law,  a  fellow  servant  of  the  employ^  who 
moved  the  engine."  The  giving  of  this  in- 
struction is  complained  of  as  error.  The 
question  presented  for  decision  in  the  case 
as  raised  under  the  two  assignments  is  as  to 
whether  appellee  and  Lehman,  whose  act  of 
setting  the  engine  in  motion,  thus  causing  the 
injury  to  appellee,  were  fellow  servants  with- 
in the  meaning  of  the  laws  of  Texas.  Ac- 
cording to  the  evidence,  the  appellee  at  the 
time  of  his  injury  was  not  engaged  in  the 
operation  of  a  locomotive  within  the  meaning 
of  the  statute.  Railway  v.  Howard,  97  Tex. 
513,  80  8.  W.  229.  The  question  next  must 
be  considered  under  article  45G0g,  Rev.  St 
1895,  which  reads :  "All  persons  who  are  en- 
gaged In  the  common  service  of  such  person, 
receiver  or  corporation  controlling  or  operat- 
ing a  railroad  or  street  railway,  and  who 
while  so  employed  are  in  the  same  grade  of 
employment  and  are  doing  the  same  charac- 
ter of  work  or  service  and  are  working  to- 
gether at  the  same  time  and  place  and  at  the 
same  piece  of  work  and  to  a  common  purpose, 
are  fellow  servants  with  each  other.  Em- 
ployte  who  do  not  come  within  the  provisions 
of  this  section  shall  not  be  considered  fellow 
servants."  The  evidence  in  the  case  shows 
ttiat  the  work  or  service  that  appellee  was 
doing  at  the  very  time  of  the  Injury  and  pre- 
ceding his  Injury  was  that  of  Inspection  or  ex- 
amination to  see  that  the  stationary  switch 
engine,  41  had  been  properly  wiped.  The 
work  that  Leimian  was  doing  at  the  time 
and  preceding  the  injury  to  the  appellee  was 
that  of  firing  up  or  putting  steam  Into  sta- 
tionary switch  engine  46  standing  on  an  ad- 
jacent track.  Lehman,  to  accomplish  the  pur- 
pose of  firing  up  or  getting  up  steam  on  46, 
which  was  a  different  and  separate  engine 
and  on  another  track,  used  and  operated  a 
locomotive  on  another  track.  The  means  em- 
ployed by  the  appellee  to  accomplish  the  pur- 
pose of  Inspection  of  completed  work  were  en- 
tirely different  from  the  means  employed  by 
Lehman  to  accomplish  the  purpose  of  his 
work  begun.  The  character  of  the  work  the 
two  men  were  doing  was  not  similar,  but  en- 
tirely dissimilar.    The  work  appellee  waa  do< 


Digitized  by 


Google 


264 


109  SOUTHWESTERN  REPOBTEB. 


(Tex. 


Ing  at  the  time  had  nothing  to  do  with  the 
work  that  Lehman  was  doing,  and  the  work 
in  hand  at  the  time  of  the  Injury  that  Leh- 
man was  doing,  either  operating  827  or  pat- 
ting steam  In  46,  had  nothing  to  do  with  the 
work  the  appellee  was  doing.  They  were 
working  apart,  and  not  together,  each  with- 
out the  aid  of  the  other  in  the  work  then  be- 
ing done,  and  were  «)gaged  npon  a  different 
piece  of  work.  The  work  of  appellee  at  the 
time  neither  required  the  use  of  steam  nor  the 
movement  of  a  locomotive.  The  work  of  Leh- 
man at  the  time  required  the  use  of  steam 
and  the  movement  of  a  locomotive,  and  which 
locomotive  was  a  different  one  and  other  than 
that  which  appellee  at  the  time  had  any  con- 
nection with.  In  other  words,  appellee  at  the 
time  of  the  injury  was  not  engaged  in  operat- 
ing the  locomotive  that  Lehman  was,  or  en- 
gaged npon  the  same  piece  of  work  that  Leh- 
man was,  but  was  engaged  at  an  entirely  dif- 
ferent piece  of  work  from  Lehman,  and  to  a 
different  purpose.  The  conclusion  from  the 
evidence  is  that  both  appellee  and  Lehman 
were  engaged  In  the  same  common  service, 
but  at  the  time  of  the  Injury  were  not  In  the 
same  grade  of  employment,  and  were  not  do- 
ing the  same  character  of  work,  and  were  not 
working  together  at  the  same  piece  of  work 
at  the  same  time  and  place  and  to  a  com- 
mon purpose.  In  the  light  of  the  decisions 
in  this  state  construing  the  statute  defining 
fellow  servants,  we  are  of  the  opinion  that 
under  the  evidence  In  this  case  the  court  did 
not  err  in  giving  the  charge  complained  of. 
We  think  the  case  of  Long  v.  Railway,  94 
Tex.  68,  57  S.  W.  802,  rules  this  case.  In  the 
Long  Case  the  work  immediately  at  hand 
when  the  injury  was  inflicted  was  the  carry- 
ing of  the  tools  to  the  toolhouse  by  the  sec- 
tion hands.  For  the  accomplishment  of  the 
purpose  some  employes  were  using  a  hand 
car,  while  others,  including  plaintiff,  were 
merely  carrying  them  by  band.  Through  the 
negligence  of  those  operating  the  hand  car  the 
plaintiff  was  run  down  and  Injured.  Because 
the  means  employed  by  those  npon  the  hand 
car  carrying  the  tools  were  so  distinctly  dif- 
ferent from  the  means  employed  by  the  oth- 
ers, and  because  each  employe  was  carry- 
ing the  tools  without  the  aid  of  each  other, 
It  was  decided  that  at  the  very  time  of  the 
Injury  the  plaintiff  and  those  operating  the 
car  were  engaged  in  a  different  character  of 
work  and  In  a  different  piece  of  work,  and 
that  plaintiff  was  not  a  fellow  servant  with 
those  upon  the  band  car,  within  the  meaning 
of  the  statute. 

The  case  of  Railway  v.  Howard,  97  Tex. 
613,  80  S.  W.  229,  Is  distinguishable  from  the 
instant  case  on  the  facts.  There  the  two  en- 
gines were  coupled  together,  called  a  "double 
header,"  and  were  taken  charge  of  by  the  two 
assistants  and  were  then  started  back  to  the 
roundhouse.  About  this  time  Howard  left 
the  roundhouse,  going  in  the  direction  of  the 
engines  to  take  charge  of  them  and  run  them 
to  the  roundhouse.    Because  at  the  very  time 


of  the  Injury  the  three  were  doing  the  same 
character  of  work  and  employing  the  same 
means  and  were  working  together  at  the  same 
time  and  place  with  the  aid  of  each  other, 
operating  the  same  locomotives,  and  to  the 
common  purpose  of  taking  the  same  locomo- 
tives to  the  roundhouse,  they  were  held  to  be 
fellow  servants  one  with  the  other.  The 
same  difference  involved  and  applied  In  tbe 
Howard  Case  is  defined  In  the  previous  ex- 
pression of  the  court  In  the  Long  Case,  where- 
in It  said:  "If  the  injury  had  been  inflicted 
by  one  of  the  employes  working  the  hand  car 
upon  another  who  was  then  engaged  in  opi- 
ating the  same  car,  It  should  be  held  that 
they  were  engaged  upon  the  same  piece  at 
work."  The  case  of  Cloyd  ▼.  Bailway  (Tex. 
Civ.  App.)  84  S.  W.  408,  relied  on  by  appel- 
lant, is  distinguishable  on  the  facts  from  the 
instant  case.  There  Cloyd  was  under  the  en- 
gine engaged  In  wiping  a  link,  and  Escamllla 
was  in  the  cab  of  the  same  engine,  and  while 
engaged  at  work  in  the  cab  in  some  way 
moved  the  reverse  lever,  which  caused  the 
links  to  fly  up  and  strike  Cloyd.  Because  the 
men  were  engaged  at  the  very  time  of  the  In- 
Jury  In  cleaning  and  preparing  the  same  en- 
gine for  the  road  it  was  held  that  they  were 
engaged  in  the  same  character  of  work  with 
the  aid  of  each  other,  with  the  common  pur- 
pose of  wiping,  at  the  same  time  and  place, 
around  the  same  engine,  which  was  the  same 
piece  of  work.  In  the  case  of  Railway  y. 
Still  (Tex;)  101  S.  W.  443,  the  bridge  gang 
were  to  repair  a  platform,  and  In  performing 
the  work  it  was  necessary  to  remove  some 
bales  of  cotton  from  a  portion  of  the  plat- 
form that  was  to  be  repaired  to  another  part 
upon  which  the  repairs  had  already  been 
made.  The  men  were  all  working  together 
in  removing  the  cotton,  without  any  partic- 
ular part  to  be  accomplished  by  one  or  more 
without  connection  with  the  others.  Still  and 
another  were  rolling  one  bale,  and  behind 
him  two  other  employ^  were  rolling  another 
bale.  The  latter  rolled  the  bale  of  cotton  on 
Still,  injuring  him.  Because  the  employes 
were  all  working  t(%ether  removing  the  cot- 
ton at  the  same  time  and  place,  without  any 
particular  part  to  be  accomplished  by  one  or 
more  without  connection  with  the  others,  it 
was  held  that  at  the  very  time  of  the  injury 
they  were  all  working  at  the  "same  piece  of 
work,"  within  the  meaning  of  the  statute. 
A  further  feature  of  this  case  is  that  appellee 
was  performing  a  work  specially  directed  to 
be  done  by  his  superior  oflBcer,  McLaren, 
whose  directions  it  was  his  duty  to  ol>ey. 

The  third  and  fourth  assignments  of  error 
are  overruled.  The  evidence  shows  that  tbe 
several  employes  in  the  yard  where  appellee 
was  injured  had  duties  to  perform  around 
and  about  and  upon  stationary  locomotives, 
and  that  it  was  appellee's  duty  to  Inspect 
switch  engine  41  after  the  same  bad  been 
wiped,  and  that  he  was  in  the  performanc« 
of  that  duty  when  Injured  by  the  backing  of 
the  other  locomotive,  and  that  It  was  not  usur 
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tl  and  cnstomary  to  set  a  locomotive  In 
motion  nnder  the  drcnmstances  Lehman  did 
without  glTlng  some  character  of  warning. 
In  rach  case  we  cannot  say  as  a  matter  of 
law  that  the  Injniy  of  appellee  could  not 
have  been  foreseen  by  a  person  of  ordinary 
prudence  as  a  result  of  backing  the  locomo- 
tlTe  against  the  stationary  one  without  glT- 
Ing  notice  or  warning.  The  contention  pre- 
sents the  issue  of  proximate  cause.  Railway 
r.  Mussette,  86  Tex.  719.  26  S.  W.  1075,  24  L. 
R.  A.  642;  Railway  T.  Blgham,  90  Tex.  225, 
S8  a  W.  162;  Railway  .T.  Murphy,  46  Tex. 
866,  26  Am.  Rep.  272. 

The  fifth  assignment  complains  of  the 
sixth  paragraph  of  the  charge  on  the  ground 
that  the  court  referred  in  the  plural,  instead 
of  the  singular,  to  the  servant  In  charge  of 
the  locomotive  which  caused  api>enee'8  in- 
jury. The  Jury  could  not  have  been  misled 
by  the  use  of  the  plural  from  the  fact  that 
the  evidence  conclusively  showed  that  Leh- 
man was  the  only  person  In  charge  of  the 
engine;  and  the  Jury  must  have  understood 
that  the  court  had  reference  to  him.  The 
court  in  a  previous  paragraph.  In  submitting 
the  facts  which  the  Jury  were  required  to 
find  before  they  could  return  a  verdict  for 
plalntifiC,  correctly  referred  to  the  servant 
In  charge  of  the  locomotive.  Therefore  the 
Jury  as  a  condition  to  finding  for  plalntlfF 
were  required  to  find  that  the  particular  serv- 
ant upon  whose  conduct  the  plaintiff's  right 
of  action  was  predicated  was  negligent.  The 
assignment  is  overruled. 

The  sixth  assignment  of  error  complains  of 
the  ninth  paragraph  of  the  court's  charge,  on 
the  ground  that  it  did  not  submit  to  the 
Jury  as  a  condition  to  appellee's  right  to  re- 
cover that  they  find  that  appellee  was  free 
from  contributory  negligence.  The  charge  is 
to  be  construed  as  a  whole,  and  in  doing  so 
the  Jury  could  not  have  failed  to  understand 
that,  if  they  believed  api>ellee  was  guilty  of 
contributory  negligence,  they  should  find  a 
verdict  for  the  appellant.  Railway  v.  Mor- 
rison (Tex.  Civ.  App.)  102  S.  W.  145;  Rail- 
way V.  Parrott  (Tex.)  92  S.  W.  796. 

The  seventh  and  eighth  assignments  are 
overruled.  The  court  correctly  refused  the 
special  charges.  There  was  no  evidence  tend- 
ing to  sustain  the  facts  submitted  In  the  spe- 
cial charges.  The  charge,  properly  construed 
•s  a  whole,  appropriately  applied  the  law  to 
both  sides  of  the  case.  Railway  v.  Hannlg, 
91  Tex.  350,  43  S.  W.  508;  Peck  T.  Peck 
(Tex.)  87  S.  W.  248. 

The  case  Is  ordered  affirmed. 


POSTAL  TELEGRAPH-CABLE  CO.  v.  SUN- 
SET CONST.  CO. 
(Cioart  of  Civil  Appeals  of  Texas.    March  11, 
190&    Rehearing  Denied  April  8,  1908.) 

1.  Tkucgkaphb— Mkssagks— Failubi  to  De- 
U  VEB— Petitiow  . 
Plaintiff,  having  a  contract  with  the  B.  Com- 
puy  for  certain  construction  work  which  was 


subject  to  revocation  at  its  option,  telegraphed 
the  B.  Company's  manager  that  it  would  ship 
its  outfit  on  the  succeeding  Tuesday,  to  whicn 
•ndi  manager  immediately  replied  that  the  com- 
pany bad  shut  down,  and  could  do  nothing. 
This  telegram,  because  of  a  mistake  in  trans- 
mission, was  never  delivered  to  plaintiff's  man- 
ager, in  consequence  of  wlilch  plaintiff  sustained 
damage  in  forwarding  its  outfit  to  no  purpose. 
Held,  that  a  petition  alleging  sudt  facts  was  not 
demurrable  because  the  filine  of  the  B.  Com- 
pany's message  for  transmission  canceled  plain- 
tiff's contract;  for,  if  this  was  so,  it  of  itself 
furnished  a  basis  for  plaintiff's  recovery. 
2.  Sahz  —  Defenses  —  Special    Plxadiho  — 

BUBDER  OF  PbOOF. 

Where  a  telegraph  company  claims  that 
the  failure  of  the  sender  of  a  message  to  have  it 
repeated  constituted  a  defense  to  an  action  for 
damages  caused  by  an  error  in  its  transmission, 
such  defense  must  be  specially  pleaded,  and  the 
burden  of  proving  It  is  on  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |§  54-68.] 

8.  Sake— NKGLioEncE— BUBDER  of  Pboot. 

Where  an  unrepeated  message  was  sent 
under  a  contract  that  the  company  should  not 
be  liable  for  mistakes  or  delays  in  transmission 
or  delivery  or  for  nondelivery  of  any  unrepeated 
message  beyond  the  amount  received  for  send- 
ing the  same,  etc.,  plaintiff,  in  order  to  recover 
damages  for  its  nondelivery,  was  bound  to  prove 
negligence  on  defendant's  part 

SE^.  Note.— For  cases  in  point  see  Cent  Dig. 
.  45,  Telegraphs  and  Tdephones,  |  61.] 

4.  Triai.  —  REQTTEsrr  to   Chaxok  — Instbuo- 

TiONs  Givxn. 

A  request  to  charge  that  plalntiit,  in  order 
to  recover  damages  for  nondelivery  of  a  tele- 
gram, was  bound  to  show  that  the  error  was 
caused  by  the  misconduct,  fraud,  or  want  of  due 
care  on  the  part  of  the  telegraph  company,  its 
servants,  or  agents,  was  covered  by  an  instruction 
that  the  burden  of  proof  was  on  plaintiff  to  es- 
tablish its  case  by  a  preponderance  of  the  evi- 
dence, and,  unless  it  had  done  so,  the  verdict 
should  be  for  defendant. 

[Hid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Triai,  H  651-659.] 

6.  Teleobafhs— Mesbaoes  —  Nondeuvebt— 

Neqlioenox. 

Plalntiflfs  manager,  J.  K.  W.,  sent  a  tele- 
gram over  Western  Union  lines  to  B.,  who  im- 
mediately answered  over  defendant's  line  by  a 
telegram  properly  addressed,  but  by  an  error 
in  transmission  when  received  was  addressed  to 
J.  W.  W.  No  such  person  being  found,  defend- 
ant tele^aphed  for  a  better  address,  when  the 
same  mistake  was  again  made,  and,  it  being  in- 
formed that  the  message  was  in  reply  to  one  for- 
warded by  the  Western  Union,  one  of  defend- 
ant's agents  went  to  the  Western  Union  ofBce  to 
examine  the  original  telegram,  but  did  not  dis- 
cover the  mistake,  so  that  the  message  was  nev- 
er delivered.  Held,  that  defendant  was  negli- 
gent, and  therefore  liable  for  the  damages  sus- 
tained, notwithstanding  a  provision  that  it 
should  not  be  liable  for  mistakes  in  transmission 
of  unrepeated  messages  beyond  the  amount  paid 
for  transmission  of  the  message ;  it  being  in- 
competent to  limit  its  liability  for  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §g  34,  3»- 
47.]  / 

6.  Sake— Dtnr  to  Repeat  Message. 

The  message  filed  for  transmission  having 
been  properly  addressed,  the  sender  was  under 
no  obligation  to  have  the  same  repeated  in  order 
that  it  should  be  effective  in  canceling  the  send- 
er's contract  with  plaintiff,  as  it  was  intended 
to  do. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  SS  32,  43.] 
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7.  Same— Notice  of  Damages. 

Plaintiff,  having  a  contract  with  the  B. 
Company  for  certain  construction  work  which 
was  subject  to  cancellation  at  the  B.  Company's 
option,  wired  the  latter'a  manager  that  it  would 
ship  its  outfit  on  the  succeeding  Tuesday,  to 
which  the  B.  Company  immadiately  replied: 
"This  company  shut  down.  Cannot  do  anything 
for  you."  The  latter  telegram,  owing  to  an  er- 
ror In  transmission  in  the  name  of  the  addressee, 
was  never  delivered.  Held,  that  the  two  mes- 
sages furnished  sufficient  notice  to  defendant 
that  damages  might  ensue  from  its  failure  to 
correctly  transmit  and  deliver  the  latter  mes- 
sage, and  authorized  a  recovery  for  the  damages* 
sustained  by  plaintiff  in  shipping  its  outfit  to 
no  purpose. 

[Ed.  Note.— For  cases  in  point,  see  C«nt.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  32.] 

8.  Samb— Damages  —  Pbeight  —  Inspection 
Chaboeb. 

Where  plaintiff,  by  reason  of  the  negligence 
of  defendant  telegraph  company  in  transmitting 
a  telegram  canceling  a  construction  contract, 
shipped  a  construction  outfit  to  the  place  where 
the  work  was  to  be  done,  to  no  purpose,  and  was 
required  to  expend  money  for  inspection  charges 
before  its  mules  would  be  accepted  for  trans- 
portation, such  charges,  as  well  as  the  amount 
paid  for  freight,  were  proper  elements  of  dam- 
age. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  1}  64-^8.] 

9.  Pleading — Damages— Itemization. 

An  objection  that  the  damages  claimed  in 
plaintiff's  petition  were  not  itemized  should  be 
presented  by  exception  to  the  petition,  and  not 
by  an  objection  to  evidence  introduced  to  prove 
the  damages. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S§  1433-1436.] 

10.  Tbial— Reception  of  BIvidbncb— Objec- 
tions. 

Where  evidence,  though  not  competent,  was 
relevant,  an  objection  to  its  relevancy  only  was 
properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  46,  Trial,  i§  l&t-210.] 

11.  Judgment— CoNFOBMiTT  to  Pleadings- 
Petition. 

Where  a  judgment  against  a  telegraph  com- 
pany for  negligence  was  objected  to  because 
plaintiff's  petition  failed  to  charge  any  contract 
obligation  oetween  the  telegraph  company  and 
the  sender  of  the  message  to  plaintiff,  it  was 
sufficient,  if  such  contract  obligation  appeared 
by  reasonable  intendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  436.] 

12.  Afpeai/— Assignments  of  Ebbob— Pbopo- 

SITIONS. 

Assignments  of  error  objecting  to  certain 
instructions  will  not  be  considered  where  neither 
of  the  charges  referred  to  were  embraced  in  the 
statement  subjoined  to  the  propositions  under 
the  respective  assignments. 

Appeal  from  District  Court,  Bexar  County; 
Edward  Dwyer,  Judge. 

Action  by  the  Sunset  Construction  Com- 
pany against  the  Postal  Telegraph-Cable 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

McLaurln  &  Wozencraft  and  B.  D.  Henry, 
tor  appellant    Coon  &  Adams,  tor  appellee. 

NBILL,  J.  "Batson,  Texas,  3/8/1904.  To 
J.  K.  Woods,  San  Antonio,  Texas.  This  com- 
pany shut  down;  cannot  do  anything  for  you. 
J.  B.  Barrow."   This  suit  was  brought  by  the 


appellee  against  the  appellant  to  recover 
damages  alleged  to  have  been  caused  by  Us 
negligent  failure  to  correctly  transmit  and 
promptly  deliver  the  toregoing  tel^n^am;  and 
it  is  from  a  judgment  In  favor  of  the  plain- 
tiff for  $1,000,  with  interest,  this  appeal  is 
prosecuted. 

The  facts  shown  by  the  evidence  admissi- 
ble under  the  pleadings  of  either  party  may 
be  stated  as  follows:  Tbe  plaintiff  is  a  cor- 
poration, and  on  tbe  date  of  the  telegram, 
as  well  as  subsequent  and  prior  thereto,  J. 
K.  Woods  was  its  general  manager,  and  em- 
powered to  contract  for  and  in  its  behalf. 
On  or  about  Marcli  1,  1904,  tlie  plaintiff  en- 
tered into  a  contract,  subject,  however,  to  be 
revoked  at  any  time  at  the  option  of  the  oth- 
er party,  with  a  company  tbrougli  its  duly 
authorized  agent,  J.  E.  Barrow,  engaged  lu 
developing  tlie  oil  fields  at  Batson,  Hardin 
county,  Tex.,  for  the  performance  of  which 
it  was  necessary  for  the  plaintiff  to  ship  by 
rail  from  San  Antonio  to  Batson  bis  outfit 
of  men,  mules,  and  scrapers;  that  at  and. 
prior  to  the  date  of  the  telegram  the  outfit 
referred  to  was  employed  In  Bexar  county 
by  J.  P.  Nelson  In  work  upon  the  county 
roads  at  a  profit  to  plaintiff  of  $416.00  per 
month,  but  tbere  was  no  agreement  between 
it  and  Nelson  as  to  how  long  such  employ- 
ment should  continue,  and  plaintiff  could 
quit  it  whenever  It  pleased.  On  March  4, 
1904,  plaintiff,  through  Its  general  manager, 
Woods,  gave  notice  to  Nelson  of  its  intention 
of  withdrawing  its  outfit  from  his  services: 
and  on  March  7,  1904,  delivered  to  the  West- 
em  Union  Telegraph  Company  the  following 
message:  "San  Antonio,  Texas,  March  7,  '04. 
To  J.  E.  Barrow,  Batson,  Texas— Will  ship 
outfit,  Tuesday.  J.  K,  Woods" — to  be  trans- 
mitted aud  delivered  to  Barrow  at  Batson. 
This  telegram  was  transmitted  over  the 
Western  Union's  wires  to  Sour  Lake,  and 
from  thence  over  defendant's  line  to  Batson. 
where  It  was  delivered  by  its  agents  to  J. 
B.  Barrow  on  the  same  day.  The  message 
herein  first  copied  is  in  answer  to  this  tele- 
gram; and,  when  lodged  with  defendant's 
agent  at  Batson,  was  as  above  written,  but, 
when  transmitted  to  and  received  in  the  com- 
pany's office  In  San  Antonio,  which  was  10:35 
A.  M.  on  same  day,  it  was  erroneously  ad- 
dressed to  J.  W.  Woods,  Instead  of  J.  K. 
Woods.  Otherwise  it  was  the  same  as  when 
delivered  at  defendant's  office  at  Batson.  On 
account  of  the  change  of  the  letter  "K"  to 
"W"  in  Woods'  name^  he  could  not  lie  found, 
and  the  message  in  consequence  was  never 
delivered  to  him,  which  would  have  been 
done  promptly  had  It  not  been  for  such  er- 
ror in  tbe  transmission  of  the  message.  On 
the  back  of  the  telegram  is  printed  the  fol- 
lowing: "Postal  Telegraph-Cable  Company 
of  Texas.  This  company  transmits  and  de- 
livers the- within  message  subject  to  the  fol- 
lowing terms  and  conditions:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
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message  should  order  It  repeated;  that  is, 
telegraphed  back  to  the  originating  office  for 
comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  Is  agreed  be- 
tween the  sender  of  the  message  written  on 
the  face  hereof  and  the  Postal  Telegraph 
Cable  Company  of  Texas,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in 
the  transmission  or  delivery,  or  for  nonde- 
livery, of  any  unrepeated  message  beyond 
the  amount  received  for  sending  the  same; 
nor  for  mistakes  or  delays  In  the  transmis- 
sion or  delivery,  or  for  nondelivery,  of  any 
repeated  message  beyond  fifty  times  the  8\im 
received  for  sending  the  same,  nnless  special- 
ly insured,  nor  In  any  case  for  delays  arising 
^m  unavoidable  interruption  in  the  work- 
ing of  its  lines,  or  for  errors  in  cipher  or  ob- 
scure messages.  And  this  company  is  hereby 
made  the  agent  of  the  sender,  without  liabili- 
ty, to  forward  any  messages  over  the  lines  of 
any  other  company  when  necessary  to  reach 
its  destination."  No  agreement  was  made 
between  Barrow  and  the  company  to  have 
the  message  repeated;  but,  when  received  at 
San  Antonlot  defendant's  agents  not  being 
able  to  find  J.  W.  Woods  after  making  dili- 
gent inquiry  and  search,  It  wired  its  office 
for  a  better  address,  and  twice  the  message 
was  repeated  from  there,  and  received  at  its 
office  with  the  same  mistake  as  at  first — J. 
W.  Woods  instead  of  J.  K.  Woods.  In  tele- 
grapbing  back  and  forth,  in  regard  to  this 
matter,  defendant's  agents  at  San  Antonio 
were  Informed  that  the  message  was  In  reply 
to  the  one  sent  by  Woods  through  the  West- 
cm  Union's  office  at  San  Antonio  to  Barrow 
(the  second  telegram  herein  copied),  and  an 
agent  of  defendant  went  to  the  Western  Un- 
ion's office  and  had  one  of  its  employes  look 
np  the  original  message  and  read  It  to  him, 
but  he  did  not  even  then  discover  the  mis- 
take in  the  initial  letter,  which  he  could  have 
done  if  he  had  read  the  message  himself, 
which  he  failed  to  do.  J.  K.  Woods,  not  hav- 
ing received  the  message  on  Tuesday,  which 
was  March  10,  1904,  shipped  plaintiff's  outfit 
to  Batson  for  the  purpose  of  carrying  out  its 
contract  with  the  company  represented  by 
Barrow.  When  he  arrived  there  with  Its 
mm,  teams,  tools,  and  Implements,  consti- 
tuting the  outfit,  he  learned  for  the  first  time 
of  the  telegram  from  Barrow,  and  that 
through  it  the  contract  with  the  company 
represented  by  bim  had  been  canceled.  The 
reasonable  cost  of  said  shipment  was  $151, 
wblcb  was  paid  by  plaintiff.  Besides  the 
freight  thsB  paid,  plaintiff  was  compelled  to 
pay  $4  inspection  fees  for  having  his  mules 
inspected;  such  inspection  being,  under  the 
law  a  condition  precedent  to  the  railway  com- 
pany's receiving  the  animals  for  shipment. 
PlaintlCTs  contract  having  been  canceled  by 
the  telegram  as  aforesaid,  it  could  find  no 
employment  for  its  outfit,  and  could  not  by 
reshipplng  to  San  Antonio  resume  work  with 
It  for  Nelson,  In  consequence  of  which  the 
outfit  remained  on  his  bauds  at  a  dead  ex- 


pense from  the  date  of  shipment  tmtil  Octo- 
ber 1,  1904. 

If  It  had  not  been  for  the  error  in  the  tele- 
gram, as  before  stated,  it  would  have  been 
received  by  Woods,  and  he  would  thereby 
have  been  notified  of  the  cancellation  of 
plaintUTs  contract  with  the  company  repre- 
sented by  Barrow,  and  would  not  have  ship- 
ped the  outfit  nor  incurred  the  expense  In 
consequence  thereof;  but  would  have  con- 
tinued the  outfit  in  the  employment  of  Nelson 
in  Bexar  county  from  the  date  of  said  ship- 
ment until  October  1,  1904,  and  plaintiff 
would  have  realized  a  net  profit  from  such 
employment  during  such  period  of  $845.  The 
defendant  was  guilty  of  negligence  In  fall- 
ing to  transmit  and  deliver  the  telegram  to 
plaintlfTs  agent,  J.  K.  Woods,  and  as  the  di- 
rect and  proximate  cause  of  said  negligence 
the  plaintiff  has  sustained  damages  in  the 
sum  of  $1,000,  as  found  by  the  Jury.  The  al- 
legations In  plaintiff's  petition  are  such  as  to 
admit  proof  of  the  facts  thus  stated,  and  up- 
on them  the  verdict  and  Judgment  in  Its  fa- 
vor for  $1,000  is  predicated. 

Conclusions  of  Law. 

1.  The  first  assignment  of  error  complains 
of  the  court  overruling  a  general  demurrer 
to  plaintiff's  petition,  and  the  second  of  its 
refusal  to  peremptorily  instruct  a  verdict  in 
defendant's  favor.  Under  these  assignments 
is  asserted  tliis  proi>osition:  "In  the  event 
correspondence  by  telegram  is  resorted  to  in 
a  matter  of  business,  and  it  is  the  agreement 
that  the  disposition  of  an  option  given  by 
one  party  to  be  accepted  or  rejected  by  an- 
other party  shall  be  made  by  telegram,  then 
the  depositing  by  such  other  party  of  a  tele- 
gram for  transmission  with  a  telegraph  com- 
pany operating  a  telegraph  line  for  public 
service  between  the  place  of  deposit  and  the 
place  where  that  party  allowing  the  option  Is 
to  be  reached  by  telegraphic  communication, 
such  telegram  being  properly  addressed  to 
said  last-named  party  and  the  tolls  for  trans- 
mission being  prepaid  by  said  other  party,  is 
in  law  a  rejection  of  such  option  from  the 
time  of  such  deposit  and  payment  for  trans- 
mission of  said  telegram,  unless  the  parties 
have  stipulated  with  each  other  that  such 
telegram  shall  be  both  transmitted  and  de- 
livered to  the  party  giving  the  option."  With- 
out pausing  to  question  the  correctness  of 
the  proposition,  but  conceding,  pro  hac  vice, 
its  correctness,  we  are  unable  to  perceive  as 
its  sequence,  that  plaintUTs  petition  dis- 
closes no  cause  of  action;  but  it  seems  to  us 
that  a  conclusion  directly  to  the  contrary 
logically  flows  from  It  If  the  suit  were 
against  the  company  In  Batson,  represented 
by  Barrow,  we  could  then  perceive  the  ap- 
plicability of  the  proposition;  for  in  such  a 
case  the  lodging  of  the  telegram  by  Barrow 
with  the  Postal  Telegraph-Cable  Company  to 
be  transmitted  to  J.  K.  Woods  as  plaintiff's 
agent  would  have  the  effect  to  terminate  the 
contract  t>etween  plaintiff  and  the  company 
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represented  by  BarroTr,  though  never  trans- 
mitted by  tbe  telegraph  company  to  Woods, 
from  which  It  would  follow  that  the  plain- 
tiff could  recover  nothing  from  tbe  BatWMi 
company  on  account  of  the  damages  In  tak- 
ing his  outfit  from  profitable  employment  In 
Bexar  county  and  shipping  It  from  there  for 
the  purpose  of  performing  a  contract  which 
bad  In  law  been  previously  canceled.  But 
that  is  not  this  case.  It  Is  for  a  negligent 
failure  of  the  telegraph  company  to  transmit 
and  deliver  the .  telegram  to  J.  K.  Woods 
which  tbe  moment  It  was  placed  by  Barrow 
with  It  for  transmission  canceled  plalntUTs 
contract  with  the  Batson  company,  and  that, 
by  reason  of  such  negligence,  plaintiff  was 
not  Informed  of  the  cancellation  of  the  con- 
tract and  acting  upon  the  belief  that  It  was 
still  in  force,  for  the  puri>ose  of  performing 
its  obligation  under  It,  took  Its  outfit  from 
remunerative  employment  in  Bexar  county 
and  shipped  It  to  Batson,  and  that,  by  rea- 
son of  such  negligence  of  the  defendant,  tbe 
damages  sued  for  were  proximately  caused. 
Thus  It  Is  demonstrated  that  the  very  propo- 
sition reHed  upon  by  defendant  to  show  that 
plaintiff  has  no  cause  of  action  furnishes  a 
premise  for  a  logical  conclusion  diametrical- 
ly to  the  contrary. 

2.  The  third  assignment  of  error  complains 
of  the  court's  refusal  of  a  charge  peremptori- 
ly instructing  a  verdict  in  favor  of  defend- 
ant. Our  conclusions  of  fact  dispose  of  this 
assignment  adversely  to  appellant. 

S.  Tbe  fourth  assignment  of  error  Is  di- 
rected against  the  action  of  the  court  in  re- 
fusing special  charge  No.  8,  requested  by  de- 
fendant The  charge  referred  to,  after  call- 
ing the  Jury's  attention  to  the  fact  that  the 
message  was  not  repeated  in  accordance  with 
tbe  provisions  of  the  contract — ^no  considera- 
tion having  been  made  therefor — ^and  enunci- 
ating, as  the  law,  that  by  reason  of  the 
failure  to  have  the  message  repeated,  plain- 
tiff could  not  recover  damages  resulting  from 
the  error  In  its  transmission,  unless  the  jury 
should  find  that  such  error  was  caused  by 
the  lack  of  due  care  on  the  part  of  defend- 
ant's agents,  and  was  also  Inconsistent  with 
a  high  degree  of  skill  and  efficiency  on  tbe 
part  of  such  agents  in  transmitting  the  tele- 
gram, proceeds  as  follows:  "And  In  this  con- 
nection the  Jury  are  further  charged  that  in 
determining  whether  or  not  the  error  in 
transmission  Is  such  an  error  as  would  war- 
rant tbe  Jury  in  finding  a  verdict  for  plain- 
tiff In  any  sum,  the  Jury  Is  charged  that  the 
burden  of  proof  Is  upon  the  plaintiff  to  show 
by  direct  testimony  or  by  facts  and  circum- 
stances of  the  case  that  the  error  was  caused 
by  the  misconduct  fraud,  or  want  of  due  care 
on  the  part  of  tbe  defendant  company,  Its 
servants,  or  agents,  and,  unless  the  plaintiff 
has  made  this  proof,  then  the  Jury  must  find 
for  the  defendant"  The  assignment  of  error, 
as  well  as  the  propositions  advanced  under 
it  is  limited  to  the  part  of  the  charge  Indicat- 


ed by  quotation  marks.  If  the  failure  of  Bar- 
row to  have  the  message  repeated  was  a  de- 
fense necessary  for  tbe  defendant  to  specific- 
ally plead  In  order  to  relieve  It  of  the  conse- 
quences of  tbe  error,  It  would  seem  that  under 
the  ordinary  principles  of  evidence  the  burden 
was  upon  the  defendant  to  prove  the  facts  nee- 
essary  to  establish  such  defense.  If  It  was  not 
necessary  for  the  defendant  to  plead  the  fail- 
ure of  Barrow  to  have  the  telegram  repeated 
In  order  to  make  it  available  as  a  defense,  It 
would  be  because  the  contract  expressly  re- 
lieved tbe  defendant  of  any  liability  for  mis- 
takes or  delays  in  tbe  transmlssicHi,  or  deliv- 
ery, or  for  nondelivery  of  an  unrepeated  mes- 
sage, beyond  the  amount  received  for  sending 
the  same,  and  the  burden  would  be  upon  plain- 
tiff to  show  that  it  was  agreed  that  it  shouldbe 
repeated,  and  that  the  defendant  was  either 
negligent  or  failed  to  perform  such  agreement 
before  It  could  recover  on  the  contract  Upon 
the  latter  theory  It  was  a  part  of  tbe  plaln- 
tUTs  case  to  prove  such  facts,  and  we  think 
the  portion  of  the  special  charge  referred  to 
In  the  assignment  was  covered  by  tbe  main 
charge  of  tbe  court,  whereby  the  Jury  was 
told  "the  burden  of  tbe  proof  Is  upon  tbe 
plaintiff  to  establish  Its  case  by  a  preponder- 
ance of  evidence,  and,  unless  it  does  so,  your 
verdict  should  be  for  the  defendant"  In  n» 
event  could  plaintiff  have  recovered  in  this 
case  without  showing  that  tbe  defendant  was 
negligent  In  transmitting  the  telegram.  While 
a  telegraph  company  may  limit  Its  liability 
for  an  unrepeated  message,  the  limitation  can- 
not be  BO  extended  as  to  relieve  it  from  tbe 
consequences  of  its  negligence.  In  other 
words,  when  tbe  plaintiff  has  proved  negli- 
gence on  tbe  part  of  tbe  defendant  in  trans- 
mitting tbe  telegram  and  damages  were  prox- 
imately caused  by  such  negligence,  such  stip- 
ulation amounts  to  nothing  or  the  contract 
is  as  though  it  contained  no  such  stipulation. 
In  this  case  we  think  the  evidence  cleariy 
shows  that  tbe  defendant  was  guilty  of  negli- 
gence In  changing  tbe  Initial  letter  "K"  la 
Woods'  name  to  "W";  and  that  even  If  It 
could  have  relieved  itself  from  tbe  conse- 
quence of  Its  negligence  by  tbe  stipulation  Id 
regard  to  repeating  the  message,  it  would 
not  have  done  so  if  Barrow  had  contracted 
for  Its  repetition,  for  tbe  evidence  shows,  In 
that  event  that  tbe  error,  and  not  the  mea-* 
sage,  would  have  been  repeated.  Tbe  plain- 
tiff nor  Woods  could  have  had  tbe  message 
repeated,  for  they  were  kept  in  ignorance  of 
its  existence  by  defendant's  negligence  In  its 
transmission.  According  to  defendant's  prop- 
osition under  the  first  assignment  of  error 
Barrow  had  no  reason  for  having  tbe  message 
repeated ;  for,  if  lodging  It  with  defendant's 
agent  at  Batson  for  transmission  Ipso  facto- 
canceled  bis  company's  contract  with  plain- 
tiff, as  is  asserted  by  the  proposition,  it  was 
a  matter  of  no  moment  to  bim  nor  his  com- 
pany whether  it  was  correctly  transmitted  or 
not    According  to  defendant's  own  conten- 
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tlon,  itB  transmission  concerned  only  plaintiff 
and  itself;  and  knowing  tbat  the  error  was 
snch  as  might  probably  prevent  Its  agents  m 
San  Antonio  from  delivering  It  to  J.  K. 
Woods,  and  this  being  the  direct  result  of 
snch  negligence,  it  should  not  be  relieved  of 
liability  for  its  consequences.  W.  U.  Tel.  Co. 
V.  Nagle,  11  Tex.  Civ.  App.  539,  32  S.  W.  707 ; 
W.  U.  TeL  Co.  T.  Lyman,  3  Tex.  Civ.  App. 
460,  22  S.  W.  656;  Mitchell  v.  W.  U.  Tel. 
Co.,  12  Tex.  Civ.  App.  282,  33  S.  W.  1016 ;  W. 
U.  TeL  Co.  T.  Eagland  (Tex.  Civ.  App.)  61  S. 
W.  421;  W.  U.  Tel.  Co.  v.  Norrls,  25  Tex.  Civ. 
App,  43,  60  S.  W.  982;  W.  U.  Tel.  Co.  v.  Dlnn, 
87  Tex.  11,  26  S.  W.  490,  47  Am.  St.  Rep.  68; 
W.  U.  Tel.  Co.  V.  Odom,  21  Tex.  Civ.  App. 
641,  62  S.  W.  632. 

4.  We  are  unable  to  say  tbat  the  Jury  dis- 
regarded special  charge  No.  10,  given  at  de- 
fendant's request  On  the  contrary,  it  seems 
to  us  tbat  the  evidence  clearly  shows  that 
the  defendant  failed  to  exercise  ordinary 
care  to  deliver  the  telegram  which  It  received 
for  transmission  to  J.  K.  Woods.  It  does 
not  appear  to  us  that  a  telegraph  company 
who  has  negligently  changed  an  Initial  of 
the  name  of  him  to  whom  a  message  Is  ad- 
dressed, and  has  thereby  prevented  its  agents 
from  Identifying  and  finding  the  addressee, 
can  be  said  to  have  exercised  ordinary  care 
to  deliver  the  message,  though  it  may  have 
exercised  more  tlian  ordinary  care  to  find  a 
person  of  the  name  as  changed  by  Its  negli- 
gence in  transmitting  the  telegram. 

5.  The  sixth  and  seventh  assignments  of 
error  complain  again  of  the  refusal  of  the 
court  to  give  defendant's  special  charge  No. 
1,  and  the  eighth  and  ninth,  respectively,  of 
its  refusing  special  charges  Nos.  3  and  4. 
These  assignments  are  grouped  In  appellant'ii 
brief,  and  it  is  then  said:  "These  four  as- 
signments may  be  considered  as  propositions 
A,  B,  C,  and  D,  respectively."  In  view  of 
the  rules  prescribed  by  the  Supreme  Court 
for  briefing  caases,  we  are  not  satisfied  that 
the  permission  thus  given  us  by  appellant's 
counsel  is  sufficient  authority  for  our  consid- 
ering the  assignments.  They  embrace  four 
distinct  propositions,  involve  as  many  sepa- 
rate and  distinct  rulings  of  the  court,  and 
none  of  th<«  special  charges  Is  contained  in 
the  statemeat  made  nnder  the  propositions. 
However,  as  we  understand  It,  the  contention 
is  tbat  the  telegram  from  Woods  to  Barrow, 
nor  the  one  from  Barrow  to  Woods,  taken 
separately  or  together,  was  notice  to  appel- 
lant tbat  appellee  would  sustain  the  damages 
sued  for  by  reason  of  defendant's  failure  to 
deliver  the  latter  message ;  such  damages  be- 
ing remote  and  speculative.  We  think  that 
the  damages  recovered  were  the  direct  and 
proximate  result  of  defendant's  negligent  fail- 
ure to  correctly  transmit  and  promptly  deliv- 
er the  message,  and  that  the  two  messages 
taken  together  furnished  sufficient  notice  to 
the  defendant  that  damages  might  ensue 
from  its  faUore  to  correctly  transmit  and  de- 


liver the  message  from  Barrow  to  Woods  to 
authorise  the  recovery  of  the  damages  plaln> 
tiff  sustained  by  reason  of  snch  negligence  in 
shipping  the  outfit  from  Bexar  county,  where 
it  was  profitably  employed  to  where  there 
was  no  employment  that  could  be  found  for 
it.  The  language  of  the  message,  when  con- 
sidered in  connection  with  the  message  from 
Woods  to  Barrow  (which  the  evidence  shows 
defendant  knew  it  was  in  answer  to),  was 
sufficient  to  indicate  that  it  was  In  reference 
to  matters  from  which  such  damages  as  are 
claimed  could  flow  from  negligence  In  its 
transmission.  This  is  all  that  the  law  re- 
quires. Telegraph  Co.  v.  McKenzle  (Tex.  Civ. 
App.)  81  S.  W.  581 ;  W.  U.  Tel.  Co.  v.  Adams, 
76  Tex.  531,  12  8.  W.  857,  6  L.  R.  A.  844,  16 
Am.  St.  Rep  920 ;  w.  U.  Tel.  Co.  v.  Houston 
Rice  Mill  Co.  (Tex.  Civ.  App.)  93  S.  W.  1084 ; 
Postal  Tel.  Co.  v.  Levy  (Tex.  Civ.  App.)  102 
8.  W.  135.  It  is  said  in  Cooley  on  Torts 
(3d  Ed.  1382) :  "If  a  message  is  not  sent  and 
delivered  within  a  reasonable  time  under  the 
circumstances,  or  If  errors  occur  In  thfe  trans- 
mission, which  are  attributable  to  their  [tele- 
graph companies]  negligence,  they  are  re- 
sponsible for  all  consequent  damages."  See 
authorities  cited  in  note  39,  sustaining  the 
text  quoted.  See,  also,  Gray,  Commu.  Tel. 
H  81,  82,  et  seq. ;  Whart.  Neg.  {  767.  Again, 
it  is  said  by  Sutherland  on  Damages,  {  969: 
"It  does  not  appear  to  be  necessary  that  the 
company  should  be  apprised  of  details  If  the 
purpose  of  the  message  Is  made  known.  It 
will  be  liable  for  the  actual  Injury  which 
directly  results  from  thwarting  that  object 
by  a  negligent  performance  of  its  duties, 
though  there  Is  no  mention  of  facts  material 
to  the  attainment  of  that  purpose."  See  cas- 
es cited  and  discussed  in  same  section  illus- 
trating the  text. 

6.  The  testimony  of  J.  K.  Woods,  com- 
plained of  In  the  tenth  assignment  of  er- 
ror, that  the  freight  charged  and  paid  for 
shipping  the  men,  mules,  grading  outfit,  and 
machinery  was  $157,  we  think  was  admissible 
as  evidence  to  show  the  damages  sustained 
by  plaintiff  on  account  of  defendant's  negli- 
gence in  transmitting  the  telegram;  for  the 
shipment  would  not  have  been  made  had  It 
not  been  for  such  negligence.  As  is  said  In 
discussing  the  preceding  assignments,  the 
two  telegrams,  taken  together,  furnished  suf- 
ficient notice  to  defendant  of  the  damages 
tbat  probably  might  ensue  from  its  failure 
to  correctly  transmit  and  deliver  the  tele- 
gram to  Woods  to  authorize  the  recovery  of 
the  loss  sustained  by  plaintiff  in  shipping 
his  men,  mules,  grading  outfit,  etc.,  which 
would  Include  the  freight  charged  for  the 
shipment, 

7,  The  costs  of  Inspecting  plaintiffs  mules 
would  not  have  been  Incurred  had  it  not 
been  for  defendant's  negligence ;  for  the  ani- 
mals would  not  have  been  shipped.  But,  not 
receiving  the  telegn^tim  from  Barrow,  Woods, 
acting  on  the  assumption  tbat  the  contract 
between  their  respective  companies  was  still 
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In  existence,  desired  to  ship  mules,  etc.,  (or 
the  purpose  of  enabling  plaintiff  to  perform 
its  part  of  tlie  contract,  and  as,  under  the 
law,  the  railway  company  could  not  receive 
the  animals  for  shipment  without  them  hav- 
ing been  inspected  by  the  proper  oflBcer  and 
his  certificate  ot  inspection  exhibited,  the 
defendant  could  have  reasonably  foreseen 
that  the  cost  of  inspecting  the  animals  for 
shipment  would  naturally  follow  from  Its 
negligence  in  transmitting  the  message.  We 
therefore  overrule  the  eleventh  assignment  of 
error. 

8.  We  also  think  that  the  evidence  com- 
plained of  by  the  twelfth  assignment  of  error 
was  likewise  admissible,  and  it  was  for  the 
Jury  to  say  whether  the  expenses  testified  to 
were  incurred  by  reason  of  defendant's  neg- 
ligence, and  whether  they  amotmted  to  as 
much  as  stated  by  the  witness.  If  there  was 
anything  In  defendant's  objection  that  such 
expenses  were  not  Itemized  in  plaintiff's  peti- 
tion, the  objection  should  have  been  present- 
ed by  an  exception  to  the  petition,  and  not 
to  the  evidence  Introduced  to  prove  such  ex- 
penses. 

9.  What  we  have  said  in  considering  pre- 
vious assignments  disposes  of  the  thirteenth 
and  fourteenth  assignments  of  error  adverse- 
ly to  appellant 

10.  The  statements  subjoined  to  the  propo- 
sitions asserted  dnder  the  fifteenth  and  six- 
teenth assignments  of  error  do  not  contain 
the  bills  of  exceptions  nor  the  motion  to 
strike  out  the  testimony,  nor  references  to  the 
pages  of  the  transcript  to  show  where  they 
may  be  found;  nor  do  such  statements  suf- 
ficiently show  the  testimony  complained  of 
by  the  assignments.  But  it  seems  from  the 
propositions  that  the  objections  go  to  the 
relevancy  of  the  testimony  rather  than  its 
competency.  It  may  not  have  been  competent 
to  prove  by  the  witness  Beck  in  the  way  his 
testimony  shows  it  was  done  the  damages 
sustained  by  the  plaintiff;  but,  conceding 
that  the  testimony  was  competent  (no  ob- 
jection to  its  competency  having  been  made), 
it  was  relevant  to  the  Issues  made  by  the 
pleadings,  and  is  not,  In  our  opinion,  as  to 
damages  too  remote  to  be  recovered.  We 
have  already  discussed  the  question  of  re- 
moteness of  the  damages,  and  need  not  re 
peat  what  we  have  said  In  disposing  ot  It 
We  therefore  overrule  the  fifteenth  and  six- 
teenth assignments  of  error. 

11.  Our  findings  of  fact  and  conclusions 
of  law  upon  the  question  of  the  remoteness 
of  the  damages  claimed  dispose  of  the  seven- 
teenth assignment  of  error,  which  complains 
of  the  court's  overruling  defendant's  motion 
for  a  new  trial  upon  the  ground  that  the  evi- 
dence is  insuflScient  to  sustain  the  verdict. 

12.  The  eighteenth  assignment  asserts  that 
the  Judgment  is  charged  with  fundamental 
error,  "in  that  appellee's  petition  falls  to 
charge  that  appellant  was  ever  under  any 
contract  or  obligation  to  transmit  or  deliver 
the  telegram  from  Barrow  to  Woods.     We 


think  it  clearly  appears  that  the  defendant 
was  under  contract  to  transmit  and  deliver 
the  telegram  from  Barrow  to  Woods.  If  It 
was  under  no  such  contractual  obligation,  we 
cannot  perceive  "what  •  *  •  It  was  there 
for."  But,  as  this  assignment  is  in  the  nature 
of  a  general  demurrer  to  the  petition,  it  1b 
not  essential  that  such  contractual  obligation 
should  clearly  appear.  If  It  reasonably  ap- 
pears by  Intendment,  it  is  sufficient,  for  every 
reasonable  Intendment  must  be  Indulged  In 
Its  favor.  Nor  did  the  court  err  In  refusing  to 
peremptorily  Instruct  a  verdict  for  defendant. 

13.  The  refusal  of  special  charges  Nos.  12 
and  9  is  the  subject  of  the  twentieth  and 
twenty-first  assignments  of  error.  Neither 
of  the  charges  referred  to  is  embraced  in  the 
statements  subjoined  to  the  propositions  un- 
der the  respective  assignments ;  and  for  that 
reason  the  assignments,  perhaps,  should  nor  lie 
considered.  But  we  do  not  think  the  plead- 
ings or  evidence  were  such  as  required  the 
court  to  give  either  of  them.  Besides,  we 
think  the  substance  of  each  is  embraced  in 
the  court's  general  charge  and  in  the  special 
charges  given  at  the  instance  of  defendant. 

14.  Neither  the  twenty-second  nor  twenty- 
third  assignments  presents  any  afflnnatlve 
error  in  the  court's  charge.  Each  Is  therefore 
overruled. 

There  is  no  error  in  tue  Judgment;  and 
It  Is  afiirmed. 


TEXAS  BREWINQ  CO.  v.  BISSO  et  al.* 

(Court  of  (Mvil  Appeals  of  Texas.     March  14, 
1908.     On  Rehearing,  April  4,  190S.) 

1.  Evidence  —  Opiwion    EvinBNCE  —  Owner- 
ship—Facto  FoBMiNa  Basis  of  Opinion. 

Where,  in  a  suit  by  a  wife,  in  which  the 
husband  joined,  to  enjoin  the  sale  under  execu- 
tion against  the  husband  of  real  estate  claim- 
ed by  the  wife,  the  husband  testified  that  many 
years  before  the  creation  of  the  debt  on  which 
the  execution  was  based,  and  while  he  was 
solvent,  he  made  gifts  to  the  wife,  and  a  third 
person  testified  that  the  wife  kept  a  separate 
account  of  her  property  and  paid  for  the  real 
estate  conveyed  by  him  to  her,  the  testimony 
of  the  wife  that  the  property  was  her  separate 
property  and  purchased  with  proceeds  belonging 
to  her  was  aomissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence.  fS  2292-2306.1 

2.  ExEOUTiOH  —  Enjoining    Execution  — 

PLEADINO— SUFFICIENCT. 

In  a  suit  by  a  wife  in  which  the  husband 
Joined  to  enjoin  the  sale  under  execnuon  against 
the  husbana  of  real  eetate  claimed  by  the  wife, 
a  petition  which  alleges  that  the  real  estate 
is  the  separate  property  of  the  wife,  paid  for 
by  her  out  of  her  separate  and  individual  funds, 
is  sufficient  without  alleging  the  facts  which 
make  it  her  separate  property. 

8.  Appeal— DiscBKTiON  of  Ooubt— Rttlinqs 
ON  JoiNDEB  of  Causes  of  Action- Review. 
The  discretion  of  the  trial  court  in  refusing 
the  joinder  of  causes  of  action  by  a  cross-an- 
swer, wherein  it  is  sought  to  enforce  new  and 
additional  rights,  which  may  complicate  the  is- 
sues in  the  main  case,  will  not  be  reviewed  on 
appeal,  unless  the  discretion  haa  been  abused. 

*Wrlt  ot  error  denied  by  Supreme  Court. 
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4.  Action— JoiNDEB  of  Causes  of  Aotion— 
Pebsons  and  Intebests  Involved. 

A  suit  by  a  wife,  in  which  her  husband 
joined,  sought  to  enjoin  th«  sale  of  real  estate 
claimed  by  the  wife  under  execution  against 
the  husband.  The  execution  creditor  answered 
that  the  property  was  community  property,  and 
sought,  in  the  event  that  the  property  was  the 
separate  property  of  the  wife,  to  subject  other 
property  alleged  to  have  been  fraudulently  con- 
veyed by  the  husband  to  other  persons  not 
parties  to  the  suit  to  the  judgment.  Held,  that 
the  court  in  sustaining  tne  plea  of  miajoinder 
of  causes  of  action,  and  in  confining  the  suit 
to  the  relief  demanded  by  the  wife,  did  not  abuse 
its  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,   §§  511-547.] 

5.  APPEAI^-REVIfew— RULINGB  OH  PUiADINQS 

—Harmless  Erbob. 

Where  the  issue  raised  by  a  pleading  was 
submitted  to  the  jury  by  the  instructions,  the 
ruling  sustaining  an  exception  to  the  pleading 
was  immaterial. 

6.  Tbiai.  —  iNSTBucnoNS  —  Applicabilitt  to 
Evidence. 

It  is  not  error  to  refuse  instructions  em- 
bracing issues  not  raised  by  the  evidence. 

riSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-612.] 

7.  Execution  —  CLAni  of  Thibd  Pebsohb  — 
Remedy. 

Injunction  will  lie  to  prevent  a  cloud  on  a 
wife's  title  by  sale  of  her  property  under  execu- 
tion against  her  husband,  where  the  evidence  on 
which  her  right  depends  is  not  of  record  nor 
shown  in  the  title  papers  on  which  her  right 
is  predicated. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  |  513.] 

&  Sake. 

A  suit  by  a  wife  in  which  her  husband 
joined  sought  to  restrain  a  sale  of  her  land  under 
execntion  against  the  husband.  The  record  of 
the  deed  constituting  her  title  recited  that  the 
property  was  to  be  her  separate  property.  The 
deed  recited  that  the  cash  consideration  wtis 
paid  by  her,  and  that  two  notes  were  signed  by 
her  and  her  husband.  The  evidence  showed  that 
the  DOtes  were  paid  out  of  her  separate  prop- 
erty. Held,  that  the  court  was  authorized  to 
restrain  the  sale. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  21,  Elxecution,  H  513,  632L] 

On  Motion  for  Rehearing. 

ft.  Fraudulent  Convetanoes— Pabtieb. 

Wliere,  in  a  suit  by  a  judgment  creditor  to 
foreclose  an  abstract  lien  on  land  alleged  to 
have  been  fraudulently  conveyed  by  the  debtor 
to  defeat  the  payment  of  the  judgment  against 
him,  the  evidence  showed  that  a  third  person 
conveyed  the  land  to  the  wife  after  the  same 
bad  been  deeded  to  him  by  the  debtor  and  wife, 
the  wife  was  a  necessary  party. 

Appeal  from  District  Court,  Navarro  Cotm- 
ty:   R.  Lk  Porter,  Judge. 

Action  by  Minna  BIbso  and  another  against 
the  Texas  Brewing  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendant,  the 
Texas  Brewing  Company,  appeals.    AfSrmed. 

Minna  Blsso,  joined  by  her  husband,  plain- 
tiffs below,  filed  their  petition  for  an  injunc- 
tion against  the  appellant  and  W.  B.  Robin- 
son, sheriff,  to  enjoin  the  sale  under  an  exe- 
cution against  the  husband,  Peter  Blsso,  of 
i«rtaln  property,  to  wit,  the  west  half  of  lot 
No.  13.  and  all  of  lot  No.  14,  In  block  247, 
IIuDston  A  Texas  Central  Railroad  addition 


to  the  city  of  Corslcana,  as  well  as  lots  1  and 
2,  In  block  No.  22,  of  the  same'  addition.  It 
was  alleged.  In  substance,  that  the  property 
levied  upon  was  the  separate  property  and 
estate  of  Minna  Blsso,  and  that  the  writ  of 
execution  was  levied  thereon  as  the  property 
of  the  husband,  Peter  Blsso,  under  a  judg- 
ment in  favor  of  the  appellant  against  the 
husband.  A  temporary  injunction  issued. 
Appellant  answered  by  general  demurrer,  spe- 
cial exception,  general  denial,  and  specially. 
In  substance,  that  the  west  half  of  lot  No. 
13  and  all  of  lot  No.  14  was  conveyed  to  Min- 
na Bisso  by  one  Freedmnn  In  July,  1897,  for 
a  recited  consideration  of  $1,600,  during  cov- 
erture, and  that  the  deed  of  conveyance  prima 
facie  shows  the  said  property  to  be  communi- 
ty property ;  that,  In  so  far  as  lots  1  and  2 
are;  concerned,  the  deed  of  conveyance  to 
Minna  Blsso  recites  that  the  same  was  paid 
for  out  of  her  separate  estate  and  In  further 
consideration  of  two  certain  promissory  notes 
executed  by  her  and  her  husband  to  her  ven- 
dor, and  to  the  extent  of  the  deferred  pay- 
ment, amounting  to  $550,  the  same  became 
community  property,  subject  to  community 
debts ;  that  the  husband  had  erected  on  said 
last-named  lots  out  of  community  funds  a 
building  thereon  of  the  value  of  $5,000,  and 
to  that  extent  the  same  became  community 
property,  and  that  after  said  conveyance  the 
husband  purchased  out  of  community  funds 
an  outstanding  title,  paying  therefor  $100,  and 
to  that  extent  the  same  became  Impressed 
with  community  character;  that  defendant, 
relying  upon  the  recitations  contained  In  the 
records  of  these  deeds,  extended  credit  to  the 
husband  for  large  sums,  of  which  fact  the 
wife  was  aware,  and  thereby  she  became  es- 
topped as  against  this  defendant;  that  the 
husband  Is  Insolvent,  and  that  defendant 
holds  an  unsatisfied  Judgment  against  him  In 
the  sum  of  $730.56,  with  Interest  thereon 
from  October  16,  1905,  at  6  per  cent,  upon 
which  execution  had  Issued,  and  bad  been 
duly  levied  upon  the  property  In  controversy, 
etc.  Defendant  then  set  up  the  business  re- 
lations existing  between- It  and  Peter  Blsso 
and  the  extension  of  credit  to  him,  consisting 
In  a  running  line  of  credit,  etc.,  alleging  that 
he  had  purchased  from  various  persons  cer- 
tain real  estate  during  the  time  this  credit 
was  extended  to  him  for  a  recited  cash  con- 
sideration, which  real  estate  he  had  sold  and 
conveyed  in  contemplation  of  bankruptcy,  or 
while  he  was  insolvent;  that  without  con- 
sideration, and  during  the  time  of  his  indebt- 
edness to  defendant,  he  had  conveyed  certain 
property  to  his  wife  as  her  separate  property 
and  estate ;  that  defendant  In  October,  1905, 
recovered  Judgment  against  Peter  Blsso  for 
the  sum  hereinbefore  named,  and  caused  an 
abstract  thereof  to  be  duly  filed  as  lien  in  the 
proper  records,  etc.  It  was  alleged  that  the 
property  In  controversy  was  thus  liable  for 
the  debts  of  the  husband,  that  the  lien  be 
foreclosed  against  the  same  and  the  prop- 
erty ordered  sold  In  satisfaction  of  the  Judg- 
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ment,  and  that  the  Hen  on  the  113  acres  of 
land  alleged  to  hare  been  fraudulently  con- 
veyed by  the  hnsband  to  the  wife  be  likewise 
foreclosed,  etc.,  and  that  the  court  appoint 
a  recelyer  to  collect  certain  rents  on  certain 
property  therein  described,  which  Included 
the  property  upon  which  the  execution  had 
been  levied  and  the  sale  of  which  was  sought 
to  be  restrafned  and  which  entire  property 
was  alleged  to  have  been  rented  and  the  rents 
of  which  could  not  be  reached  by  garnish- 
ment process,  because  the  same  would  neces- 
sitate a  multitude  of  suits,  vexatious  litiga- 
tion, and  costs  that  would  greatly  exceed  the 
amount  recovered,  etc.  Prayer  for  relief,  in- 
cluding dissolution  of  the  temporary  injunc- 
tion. By  supplemental  petition  appellees 
pleaded  a  misjoinder  of  causes  of  action,  and 
especially  excepted  to  certain  allegations  of 
the  answer,  general  denial,  and  specially.  In 
substance,  that  the  property  levied  on  was  in 
fact  the  separate  property  of  the  wife,  and 
therefore  not  liable  for  the  debts  of  the  bus- 
band.  It  appears  that  the  defendant's  ex- 
CQ>tions  to  plaintifTs  petition  were  overruled, 
to  which  action  exceptions  were  reserved, 
and  that  the  plea  of  misjoinder  and  special 
exceptions  addressed  to  defendant's  answer 
were  sustained  by  the  court,  to  which  action 
exceptions  were  duly  reserved.  A  trial  re- 
sulted in  a  verdict  and  Judgment  tor  plain- 
tiff perpetuating  the  Injunction. 

a  Von  Oarlowitz,  Frost  &  Neblett,  and 
Theodore  Mack,  for  appellant  Richard 
Mays,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts 
as  above).  The  first  assignment  of  error  com- 
plains that  the  trial  court  erred  In  overruling 
the  objection  of  defendant  to  the  testimony  of 
Minna  Bisso  that  the  property  in  question 
was  paid  for  and  improved  with  her  separate 
funds.  The  witness  was  asked  if  she  remem- 
1>ered  of  buying  lots  1  and  2,  in  block  22, 
from  the  Texas  Loan  Agency.  She  answered 
that  she  did.  The  deed  for  this  property  was 
4iited  July  81,  1893,  and  was  recorded  the 
same  day  and  recited  that  the  consideration 
was  $200  cash  paid  by  Mrs.  Minna  Blsso  and 
two  notes  for  $276,  signed  by  Mrs.  Bisso  and 
her  husband.  The  deed  recites  that  the 
property  was  sold  to  Mrs.  Bisso  for  her  own 
separate  use  and  benefit,  and  further  recites 
that  the  consideration  herein  Is  paid  and  to 
be  paid  out  of  the  separate  funds  of  the 
said  Mrs.  Minna  Bisso,  and  said  premises  are 
to  be  her  separate  property.  The  witness 
testified  that  the  notes  were  paid  a  few  days 
afterwards.  She  was  then  asked:  "Whose 
money  paid  those  notes?"  This  question  was 
objected  to.  The  objection  was  overruled, 
and  the  witness  answered:  "My  money." 
She,  further,  in  answer  to  the  question  as 
to  whose  money  paid  the  $200,  stated,  "Mine." 
She  testified  that  she  remembered  buying 
lota  18  and  14.  in  block  247,  from  R.  Freed- 


man.  The  deed  to  this  property  is  dated 
July  12,  1807,  and  was  recorded  on  July  14, 
1897.  It  recites  a  consideration  of  $1,600  to 
him  in  hand  paid  by  Mrs.  Minna  Blsso.  The 
witness  was  asked,  "Whose  money  was  that?" 
She  answered,  "Mine."  The  objection  to  this 
evidence  was  that  it  was  merely  a  conclusion, 
and  did  not  state  any  facts.  The  Issues  In 
\be  case  were  directed  at  the  ownership  of 
lot  No.  14  and  the  west  half  of  lot  No.  13,  in 
block  No.  247,  of  the  Houston  &  Texas  Cen- 
tral Railroad  addition  to  the  city  of  Corsi- 
caha,  and  lots  1  and  2,  In  block  No.  22,  also 
of  said  addition.  Mrs.  Blsso  testified  fully  as 
to  the  character  of  her  separate  money  and 
property  used  by  her  in  the  purchase  of 
said  lots.  Her  testimony  was.  In  effect,  that 
some  20  years  ago  she  and  her  husband  di- 
vided between  them  the  property  they  had 
accumulated  in  the  restaurant  business ;  that 
at  the  time  he  wanted  to  go  into  the  dry 
goods  business,  to  which  she  objected.  She 
says:  "I  told  hipi  he  could  take  his  and  put 
It  in  dry  goods,  and  I  would  Invest  mine  in 
land."  In  this  division  she  got  $3,200,  and 
he  a  like  amount  She  Invested  in  land, 
bought  and  sold  land,  and  invested  her  profits 
in  other  lands.  She  kept  a  separate  account 
thereof  in  her  own  name,  and  her  deposits  in 
the  bank  were  in  her  own  name.  At  the  time 
they  divided  their  property  she  owned  their 
home.  About  the  time  she  purchased  lots  1 
and  2,  in  blodc  22,  she  owned  a  pleqe  of  prop- 
erty which  was  her  separate  estate,  which  she 
sold  to  Mack  Belly,  and  with  the  proceeds 
she  paid  the  two  notes  recited  in  her  deed  to 
said  lots  1  and  2,  block  22.  About  the  time 
she  bought  lot  14  and  west  half  of  lot  13, 
in  block  No.  247,  from  R.  Freedman,  she 
had  sold  some  other  property.  She  sold  a 
tract  of  land  for  $1,300  or  $1,400,  and  sold  a 
road  out  of  that  to  the  county  for  $400.  She 
says:  "I  paid  Freedman  with  money  I  had 
on  hand,  the  proceeds  of  my  separate  prop- 
erty." 

R.  Freedman  testified:  "I  have  known 
Bisso  for  over  30  years,  and  have  known  bis 
wife  nearly  as  long.  For  the  last  25  years 
Blsso  and  myself  have  been  very  intimate, 
aqd  I  also  got  pretty  well  acquainted  with 
Mrs.  Bisso.  Whenever  they  bought  or  sold 
a  piece  of  property  they  always  came  to  me 
and  talked  It  over.  Blsso  had  considerable 
dlfiSculty  in  making  himself  understood,  and 
be  frequently  got  me  to  make  bis  trades." 
He  then  testified  to  having  advised  Mrs.  Bisso 
in  reference  to  the  purchase  of  the  property 
herein  involved;  that  Mrs.  Bisso  kept  a  sep- 
arate account  of  her  property,  and  deposited 
her  moneys  In  the  bank  in  her  own  name; 
that  she  checked  it  out  by  giving  her  own 
check,  and  that  when  she  paid  the  $200  men- 
tioned in  the  deed  to  lots  1  and  2,  in  bloctc 
22,  she  gave  her  own  check  therefor,  and  later 
gave  her  own  check  in  payment  of  the  notes 
described  in  said  deed.  The  witness  stated 
that  he  sold  Mrs.  BUso  lot  14  and  the  west 
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half  of  13,  blodc  247,  and  she  paid  therefor 
by  her  own  indivldoal  check.  He  further 
testified  to  Peter  Bisso  having  given  Mrs. 
Bisso  several  pieces  of  property,  naming 
them,  shortly  after  his  marriage  to  her. 

Peter  Bisso  testified:  "I  gave  what  was  re- 
ferred to  as  the  Relly  property  to  my  wife, 
and  made  her  'a  present  of  It  about  20  years 
ago,  making  her  a  deed  to  It  The  $200  she 
paid  in  cash  to  the  Texas  Loan  Agency  (for 
lots  1  and  2  in  block  22)  was  her  own  separate 
money.  I  had  no  Interest  in  it.  That  was  a 
long  time  before  I  went  into  the  beer  busi- 
ness. Lot  14  and  west  half  of  lot  13,  In 
block  247,  bought  by  Mrs.  Bisso  from  R. 
Freedman,  la  her  own  separate  prox>erty.  He 
made  a  deed  to  ber.  Her  money  paid  for  it, 
ber  separate  individual  money.  1  had  no  In- 
terest In  it  She  kept  her  money  in  the  bank. 
She  kept  her  own  money  to  herself,  and  I 
kept  mine  to  myself."  Mrs.  Bisso  originally 
sold  lot  14  and  west  half  of  lot  18  to  R. 
Freedman,  and  afterwards  bought  it  back 
from  Freedman,  giving  him  $1,GOO.  "I  had 
give  ber  all  the  money  she  had  in  the  bank 
at  the  time  these  trades  were  made."  Mrs. 
Bisso  gave  $1,250  for  the  property  sold  Fer^ 
guson.  "I  made  my  wife  a  present  of  the 
electric  light  plant  property  and  the  lot  she 
sold  E'reedman,  also  a  lot  on  Eleventh  street, 
which  I  bought  from  Judge  Frost  These 
gifts  were  made  five  or  six  years  after  I 
married,  and  I  made  deeds  of  gift  to  each." 
Mrs.  Bisso  gave  Mr.  Freedman  $1,600  for  lot 
14  and  west  half  of  lot  13.  Prior  to  that 
time  she  bad  sold  it  to  Freedman  for  $1,400, 
and  afterwards  bought  it  back.  She  had 
this  $1,400  at  the  time  she  repurchased  It 
from  Freedman,  and  paid  him  $200  more 
than  Freedman  had  paid  her.  "At  the  time 
I  gave  my  wife  these  several  pieces  of  prop- 
erty along  in  1880,  about  the  time  I  was  mar- 
ried, I  was  solvent  and  all  right  and  had 
other  property  at  the  time.  1  had  plenty  of 
money  then ;  had  plenty  of  money,  and  plenty 
of  property,  and  did  not  owe  anybody.  At  the 
time  Freedman  made  the  deed  back  to  her  in 
1897  (to  lot  14  and  west  half  of  lot  13)  all 
the  money  Mrs.  Bisso  had  to  ber  credit  at  the 
bank  was  her  own  separate  mon^.  I  never 
had  any  interest  in  any  of  the  money  she 
Qsed  in  paying  Freedman  for  that  property." 

There  was  no  error  In  overruling  the  exeep- 
Ooa  to  the  testimony  of  Mrs.  Bisso.  Her  tes- 
timony, taken  as  a  whole,  tended  to  show 
that  the  property  levied  upon  and  described 
In  ber  petition  was  ber  separate  property  and 
pnrcfaased  with  the  proceeds  received  by  her 
on  the  sale  of  other  property  belonging  to  her 
separate  estate.  Her  own  testimony,  taken 
In  connection  with  the  testimony  of  the  wit- 
ness Freedman  and  her  husband,  Peter  Bisso, 
fSlrly  shows  that  the  property  described  in 
the  petition  was  purchased  with  the  proceeds 
o(  property  given  to  her  by  her  husband 
shortly  after  their  marriage,  and  the  proceeds 
derived  from  property  given  her  by  her  hus- 
100B.W.-18 


band  when  they  divided  their  property  made 
In  the  restaurant  business.  At  the  time  ber 
husband  made  these  gifts  to  her  be  was 
solvent,  and  tbe  debt  of  appellant  was  not 
created  until  many  years  thereafter.  This 
case  Is  distinguishable  from  the  case  of  Bal- 
lew  V.  Casey  (Tex.  Sup.)  9  8.  W.  189,  cited 
and  relied  upon  by  appellant  In  that  case 
Mrs.  Ballew  refused  to  testify  to  tbe  facts 
from  which  tbe  law  would  determine  whether 
the  property  was  community  or  her  separate 
property.  In  the  case  at  bar  Mrs.  Bisso  an- 
swered all  questions  asked  ber,  and  seems  to 
have  been  submitted  to  a  rigid  cross-exam- 
ination. 

Error  is  assigned  to  the  court's  action  in 
overruling  the  defendant's  special  exception 
to  tbe  plaintifTs  allegation  that  the  property 
levied  on  was  the  separate  property  of  Min- 
na Bisso,  without  showing  how  and  in  what 
manner  it  became  her  separate  property.  The 
pleadings  of  plalntifl!  alleged  that  the  proper- 
ty levied  upon  was  Oie  separate  property  of 
Mrs.  Bisso  and  paid  for  by  her  out  of  her 
separate  and  Individual  funds.  This  was  suf- 
ficient without  alleging  tbe  facts  which  made 
it  her  separate  property.  Cabell  v.  Menczer 
(Tex.  Civ.  App.)  35  B.  W.  206. 

It  Is  contended  that  the  court  erred  In  sus- 
taining the  plea  of  misjoinder  of  causes  of  ac- 
tion as  set  np  in  the  answer,  wherein  the  de- 
fendant sought  In  the  event  that  the  proper- 
ty levied  upon  should  prove  to  be  the  separate 
property  of  plaintiff  Minna  BIsSo,  to  subject 
other  property  held  by  the  defendant  to  the 
Judgment.  Plaintiff's  suit  was  for  an  injunc- 
tion to  prevent  the  sale  of  her  separate  prop- 
erty under  levy  of  an  execution  against  her 
husband.  Defendant  answered  that  the  prop- 
erty levied  upon  was  community  property, 
but,  if  mistaken,  then  It  had  a  valid  Judgment 
against  Peter  Bisao,  the  husband,  which  It 
had  caused  to  be  abstracted  and  an  abstract 
filed  in  Navarro  county ;  that  in  April,  1898, 
It  entered  Into  business  relations  with  Bisso, 
whereby  credit  should  be  extended  by  It  to 
him  in  the  purchase  by  him  from  it  of  beer 
in  car  load  lots,  whereby  there  should  be  a' 
continuing  line  of  credit  extended  to  Bisso ; 
that  accordingly  during  the  years  1903  and 
1904  he  was  enjoying  a  credit  with  It  from 
$1,200  to  $1,500;  that  in  January,  1903,  he 
purchased  lot  3,  block  106,  In  Railroad  addi- 
tion to  the  city  of  Corslcana;  that  on  Janu- 
ary 28,  1903,  be  purchased  about  40  acres 
of  land,  duly  described,  etc. ;  that  on  January 
24,  1903,  he  purchased  several  other  tracts  of 
land,  duly  described,  containing  in  the  aggre- 
gate 73%  acres ;  that  all  of  these  purchases 
were  for  cash,  deeds  being  taken  In  the  name 
of  Peter  Bisso,  eta;  that  on  November  26, 
1908,  he  transferred,  without  being  Joined  by 
his  wife,  the  73%  acres  to  S.  S.  Johnston  for 
$1,000  cash  and  four  vendor's  Hen  notes  In  the 
sum  of  $2,250  each ;  that  In  tbe  beginning  of 
the  year  1904  he  contemplated  retiring  from 
business,  being  then  Indebted  to  the  brewing 
company  in  a  large  sum,  and,  with  the  fraud- 
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ulent  Intent  of  hindering,  etc.,  the  brewing 
company,  he  without  a  valuable  consideration 
on  February  17,  1904,  conveyed  to  his  wife 
as  her  separate  property  lot  3,  In  block  106, 
etc.;  that  he  caused  the  aforesaid  Johnston 
to  convey  said  jwoj^rty  to  bis  (Blsso's)  wife 
as  her  separate  property,  etc,  with  the  fraud- 
ulent Intent,  etc.,  and  the  notes  thus  given  by 
Johnston  to  Blsso  were  given  up  and  sur- 
rendered when  title  passed  to  Blsso's  wife, 
etc. ;  that  at  said  time  he  was  Indebted  to  the 
'l>rewlng  company,  and  when  he  was  contem- 
plating buying  more  beer  from  said  company 
and  to  continue  buying  on  credit  from  it,  etc. ; 
that  thus  he  placed  all  his  property  beyond 
the  reach  of  his  creditors,  etc. ;  that  Blsso  Is 
now  insolvent,  and  has  no  property  subject  to 
execution ;  that  defendant  had  no  knowledge, 
etc.,  of  these  manipulations  on  the  part  of 
Blsso.  By  supplemental  petition  plaintiffs 
pleaded  a  misjoinder  of  causes  of  action,  be- 
cause It  was  sought  to  foreclose  an  "abstract" 
Hen  on  four  tracts  of  land  entirely  distinct 
from  the  property  levied  upon  and  the  sale  of 
which  was  sought  to  be  enjoined.  S.  S.  Jolm- 
ston  was  not  made  a  party  to  the  suit  None 
of  tlie  persons  claimed  to  have  been  parties 
to  the  several  alleged  fraudulent  conveyances 
were  made  parties  to.the  salt  All  of  the  con- 
veyances complained  of  were  made  before  the 
creation  of  the  brewing  company's  debt 
against  Peter  Blsso,  and  bad  been  recorded 
in  the  records  of  the  county  before  the  crea- 
tion of  said  debt  There  was  no  concealment 
and  nothing  secret  about  the  transactions. 
The  brewing  company  was  tn  no  sense  a  cred- 
itor of  Blsso  at  the  times  of  the  different 
transactions  complained  of.  The  first  Item 
In  the  account  sued  upon  In  the  suit  of  Texas 
Brewing  Company  v.  Peter  Blsso  Is  dated  Au- 
gust 8, 1904,  and  all  dealings  between  the  par. 
ties  had  prior  to  that  date  been  paid  in  full. 
The  court  sustained  plaintiffs'  plea  of  mis- 
joinder, and  confined  the  suit  to  the  case  as 
originally  made  by  the  pleadings.  It  was 
within  the  sound  discretion  of  the  trial  Judge 
whether  he  would  permit  the  Joinder  of  caus- 
es of  action  by  cross-answer,  wherein  It  was 
sought  to  enforce  new  and  additional  rights, 
which  might  have  complicated  the  issues  In 
the  main  case.  This  discretion  will  not  be 
revived  on  appeal  unless  there  has  been  a 
clear  abuse  thereof.  No  such  abuse  is  here 
shown.  Young  v.  Gray,  65  Tex.  99 ;  Degress 
V.  Hubbard,  2  Posey  Unrep.  Cas.  735;  Mor- 
ris V,  Wood,  1  White  &  W.  Civ.  Gas.  Ct.  App. 
i  1311 ;  Davis  v.  Bank,  7  Tex.  Civ.  App.  41, 
26  S.  W.  222 ;  Railway  v.  Hayes,  2  Wlllson, 
Civ.  Cas.  Ct  App.  t  390.  The  suit  was  origi- 
nally instituted  by  Mrs.  Blsso  to  enjoin  the 
sale  of  her  individual  property  by  virtue  of 
the  levy  therein  of  an  execution  against  her 
liusband,  who  was  only  a  party  pro  forma. 
She  was  not  a  necessary  or  proper  party  to 
the  cross-action  against  him  to  foreclose  an 
abstract  Hen  upon  property  alleged  to  have 
t>een  fraudulently  conveyed  by  him  to  defeat 
tile  payment  of  a  Judgment  against  him. 


It  is  contended  that  tiie  court  erred  in  sus- 
taining the  plaintiff's  special  exception  to  so 
much  of  said  answer  as  undertakes  to  have 
parts  of  the  tide  to  lots  1  and  2,  of  block  22, 
to  the  extent  of  $560,  and  to  lots  1  and  2,  of 
block  22,  as  last  stated,  to  the  further  extent 
of  $5,000,  and  to  the  further  extent  of  SlOO 
for  the  Gartwrlght  title,  declared  community 
property.  It  Is  uncertain  from  the  recoti 
whether  this  exbeptlon  was  sustained  or  not 
If  It  was  sustained,  the  ruling  becomes  Imma- 
terial, for  the  Issue  raised  by  this  pleading 
was  fully  submitted  to  the  Jury  in  the  charge 
of  the  court. 

The  evidence  did  not  raise  the  Issue  em- 
braced In  special  charges  Nos.  1  and  3,  re- 
quested by  appellant,  the  refusal  of  which  is 
complained  of  in  the  fifth  and  sixth  assign- 
ments of  error.  Hence  It  was  not  error  to  re- 
fuse the  same. 

It  Is  contended  that  the  court  erred  In  over- 
ruling and  in  not  granting  appellant's  motion 
for  new  trial,  for  the  reasons  (1)  that  the  evi- 
dence was  not  sufficient  to  sustain  the  verdict 
finding  that  the  improvements  on  lots  1  and 
2,  block  22,  were  made  with  the  separate 
funds  of  the  wife ;  (2)  that  the  evidence  was 
Insufficient  to  sustain  the  verdict  that  lot  14 
and  west  half  of  lot  13,  block  247,  were  the 
separate  property  of  Minna  Blsso  at  the  time 
the  appellant's  rights  were  fixed  on  said  prop- 
erty. The  evidence  was  sufficient  to  support 
the  verdict  in  each  of  the  findings  complained 
of,  and  the  motion  for  new  trial  was  properly 
overruled. 

It  is  assigned  as  fundamental  error  that 
the  court  had  not  the  power  to  grant  the  in- 
junction restraining  the  sale  of  lots  1  and  2. 
block  22,  for  the  reason  that  the  undisputed 
evidence  showed  that  the  record  title  was  in 
Mrs.  Blsso  as  her  separate  property  and  es- 
tate; the  consideration,  as  apparent  In  the 
recorded  deed,  having  been  paid  and  was  to 
be  paid  out  of  her  separate  estate.  The  suit 
was  brought  to  enjoin  the  sale  of  lots  1  and 
2,  block  22,  and  lot  14  and  the  west  half  of 
lot  13,  block  247,  and  a  temporary  writ  of 
injunction  was  Issued.  Appellant  filed  a 
motion  to  dissolve  the  temporary  Injunction, 
but  It  was  not  presented  to  nor  acted  upon  by 
the  court.  At  the  time  of  the  trial  the  tern- 
porary  injunction  had  served  Its  purpose,  and 
the  real  Issues  were  whether  the  property 
levied  upon  was  her  separate  property  or  be- 
longed to  the  community.  We  do  not  think 
it  can  be  said  that  the  Judgment  perpetuat- 
ing the  injunction,  If  error,  constitutes  funda- 
mental error.  Again,  the  execution  was  lev- 
led  by  appellant  upon  two  distinct  parcels  o 
land.  The  deed  from  Freedman  to  Mrs.  Blss. 
to  lot  14,  and  west  half  of  lot  13,  did  not  b; 
Its  terms  vest  the  title  in  the  separate  use  of 
Mrs.  Blsso,  and  the  court  so  instructed  the 
Jury.  While  the  deed  from  the  Texas  Loan 
Agency  vested  the  title  to  lots  1  and  2  In 
Mrs.  Blsso,  it  does  not  recite  with  certainty 
that  the  consideration  was  paid  out  of  the 
separate  funds  of  Mrs.  Blsso.    The  two  notes 
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glren  for  deferred  payments  of  part  of  the 
purctaase  money  were  signed  Jointly  by  Mrs. 
Blsso  and  her  husband,  and  It  was  claimed 
by  appellant  that  as  a  matter  of  fact  these 
payments  were  made  with  commmilty  funds, 
and  It  sought  thereby  to  Impress  the  lots  as 
community  property  and  the  court  so  charged. 
It  Is  farther  claimed  by  appellant  that  in 
1901  or  1902  $4,000  of  community  money  was 
used  to  erect  a  brick  building  on  these  lots, 
and  that  to  this  extent  the  property  was  com- 
munity property  and  was  subject  to  the  debts 
of  Peter  Blsso,  and  the  court  so  charged. 
The  charge  states  appellant's  contention  thus : 
"That  lots  1  and  2,  in  block  22,  is  partly  her 
separate  estate  and  partly  community  of  P. 
and  M.  Blsso  in  the  proportion  of  $200  and 
$350,  and  that  improTements  were  made  on 
said  lots  1  and  2  out  of  community  funds  to 
the  extent  of  $5,000."  And  they  were  In- 
structed that,  if  they  found  "that  all  or  any 
part  of  the  property  is  community  estate  of 
Peter  and  Bfliina  Blsso,  you  will  so  say,  desig- 
nate it,  whether  all  or  part,  specifying  the 
part,  or  Interest,  that  is  community  prc^erty." 
In  this  condition  of  the  record  there  was  no 
error  in  perpetuating  the  injunction  to  the 
sale  of  lots  1  and  2,  in  block  22.  It  is  clear 
that  injunction  will  He  to  prevent  a  clond 
upon  title  by  sale  of  property  under  execu- 
tion, in  behalf  of  the  wife,  when  the  evidence 
upon  which  her  right  depends  is  not  of  rec- 
ord, nor  shown  in  the  title  papers  upon  which 
her  right  is  predicated.  In  our  opinion  the 
trial  court  had  the  power,  under  the  facts 
shown,  to  perpetuate  the  Injunction  as  to  lots 
1  and  2  In  block  22. 

Finding  no  error  In  the  record  the  Judg- 
ment la  affirmed. 

On  Rehearing. 

In  the  motion  for  rehearing,  our  attention 
la  called  to  evidence  showing  that  Johnston 
conveyed  three  tracts  of  the  land  deeded  to 
him  by  Blsso  and  wife  to  Mrs.  Blsso  In  May, 
190i.  This  being  so,  the  statement  In  our 
opinion  that  "she  was  not  a  necessary  or 
proper  party  to  the  cross-action  against  him 
to  forecloae  an  abstract  lien  upon  property 
alleged  to  have  been  fraudulently  conveyed  by 
him  to  defeat  the  payment  of  a  Judgment 
against  him"  Is  not  correct  as  applied  to  the 
facts.  In  such  case  she  would  be  a  necessary 
party.  This  does  not  affect  the  result  of  the 
case.  We  hold  the  trial  court  did  not  abuse 
his  discretion  in  refusing  to  permit  the  Join- 
der of  the  matters  set  up  by  the  brewing  com- 
pany in  its  cross-answer. 

The  motion  for  rehearing  Is  overruled. 


BCTFORD  et  al.  v.  WASSON.» 

(Court  of  Civil  Appeals  of  Texas.     March  5, 

1908.     Rehearing  Denied  April  2,  1908.) 

1.  LARDI.OBD   AND  TCRAHT— ADVSBSB  POSSES- 
BlOir— EJVIDENCX. 

In  trespass  to  try  titl&  evidence  examined, 
tal  Jk«M  to  show  that  dsfendanf s  prsdecessor 

'Writ  of  strer  denied  bjr  Supreme  Court 


held  and  used  the  land  as  a  tenant  in  recogni- 
tion of  plaintiff's  title,  and  not  adversely. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  82,  Landlord  and  Tenant,  SS  199-209.] 

2.    SaKK— OsEATIOlf   (W   RELATTON — OONSIBXTO* 

TiVB  Tenancy. 

Where  defendant's  predecessor  held  plain- 
tiff's land  In  recognition  of  plaintiff's  title,  and 
defendant  entered  the  premises  as  successor  to 
his  predecessor  holding  the  same  possession  as 
the  latter,  and  continued  to  occupy  the  premises 
under  the  right  of  ills  predecessor  by  virtue 
of  which  he  entered  and  claimed  and  asserted, 
there  is  privity  and  constructive  tenancy  in  the 
possession  of  the  premises  by  defendant,  though 
it  does  not  positively  appear  that  he  knew  of 
the  tenancy  relation  hetween  his  predecessor 
and  plaintiif. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  ft  17,  177,  17&] 

5.  Bahk— Cbkatior  of  Teharct  at  Wiix. 

When  a  person  enters  into  possession  of 
land  by  express  permission  of  the  owner  at  will, 
such  possession  creates  the  relation  of  landlord 
and  tenant;  the  tenant  during  such  tenancy, 
holding  tile  land  in  subordination  to  tlie  title  of 
the  owner. 

[EA.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  f  f  40,  402-416.] 

4.  Sakb— Tebuination. 

A  tenancy  at  will  may  be  determined  at 
any  time  by  either  the  landlord  or  tenant  upon 
notice  to  the  other  party. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {{  41&-43a] 

6.  Baue— Landlobd's  Titlb— Advkbsb   Pos- 
session OF  Tenant. 

The  relation  of  landlord  and  tenant  being 
once  established,  limitation  will  not  ran'  against 
the  title  of  the  landlord  in  favor  of  the  tenant 
on  the  land  until  the  tenant  poblicly  disclaims 
his  landlord's  title  and  professes  to  bold  in  his 
own  right,  or  under  title  hostile  and  adverse  to 
that  of  the  landlord. 

[Bid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant  iS  199-209.] 

6.  Same. 

Where  the  relation  of  landlord  and  tenant 
is  once  established,  it  attaches  to  all.  who  may 
succeed  tlie  tenant,  immediately  or  remotely; 
holding  the  possession  originally  derived,  and 
limitation  will  not  run  in  favor  of  the  successor 
in  the  absence  of  notice  by  the  first  tenant,  aa 
contemplated  by  law,  discliuming  the  tenancy  re- 
lation, unless  the  successor  himself  gives  such 
notice. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant  H  177,  178,  19^ 
209.] 

7.  Samk. 

The  rale  that  the  tenant  may  at  any  time 
repudiate  the  tenancy  relation,  and  set  up  limi- 
tation a^inst  the  landlord  means  that,  when 
the  relation  is  dissolved,  each  part^  is  to  stand 
upon  his  rights,  but  to  have  this  effect  the  repu- 
diation or  disclaimer  by  the  tenant  must  ha 
open,  continued,  notorious,  and  adverse,  so  as 
to  preclude  all  doubt  as  to  the  character  of 
the  holding  or  the  want  of  knowledge  on  the 
part  of  the  landlord. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  {§  199-209.] 

a  Sake. 

A  tenant's  purpose  to  repudiate  and  dis- 
claim tenancy  is  not  alone  sufficient  to  avail 
himself  of  limitation  against  the  landlord,  ana 
not  until  knowledge  of  such  purpose  Is  brought 
home  to  the  landlord  in  some  way  will  the  stat- 
ute of  limitation  run  against  his  right  to  recover 
possession,  and,  if  the  tenant's  repudiation  l>e  by 
words,  they,  must  come  to  the  ears  of  the  land- 
lord, and,  if  by  covert,  hostils  acta,  tba  piooi 
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mast  cogently  sliow  open  and  notorious  appro- 
priation and  intention  to  claim  the  land  ad- 
Tersely. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOl.  32,  Landlord  and  Tenant,  f{  199-209.] 

9.  Sams. 

The  landlord's  knowledge  tbat  the  tenant 
was  holding  adversely  need  not  be  proven  be- 
yond all  doubt;  but  stronger  and  clearer  proof 
IS  required  in  some  cases  than  in  otbeni. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  32,  Landlord  and  Tenant,  §{  199-209.] 

10.  Same. 

Where  a  tenancy  at  will  was  created  merely 
for  the  purpose  of  allowing  the  tenant's  cattle 
and  horses  to  graze  upon  the  land,  and  a  third 
person  entered  upon  and  used  the  land  with 
the  consent  and  under  the  right  of  the  tenant, 
the  grazing  of  the  third  person's  cattle  ana 
horses  on  the  land  waq  not  of  itself  sufficient 
notice  to  the  landlord  of  adverse  possession  by 
■uch  persons,  since  it  was  not  an  act  done  with 
the  premises  inconsistent  with  the  tenancy  priv- 
ilege, but  was  merely  the  enjoyment  of  the  priv- 
ilege expressly  granted  the  original  tenant 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  82.  landlord  and  Tenant,  {t  199-209.] 

11.  Same. 

Merelv  because  the  landowner  neglects  to 
disturb  the  tenant's  jMssession  the  latter  ac- 
quires no  permanent  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §§  198-209.] 

12.  Sams. 

The  acts  and  conduct  of  the  tenant  or  of 
one  holding  under  him  relied  upon  as  evidence 
of  abandonment  of  the  tenant  relation  and  ad- 
verse holding  must  be  positive  and  unequivocal, 
and  inconsistent  with  the  permissive  use  orig- 
inally derived  from  the  former  landlord. 

[Eki.  Note.— For  cases  In  point,  see  Cent.  Dift 
vol.  32,  liendlord  and  Tenant,  {g  199-209.] 

13.  Saue. 

Where  the  character  of  the  tenant's  pos- 
•ession  is  so  limited  and  uncertain  of  adverse 
possession  as  to  aftord  a  fair  presumption  that 
the  tenant  did  not  intend  to  set  up  a  claim  to 
the  title,  it  Is  proper  ground  for  saying  it  was 
not  notice  to  the  landowner  of  adverse  posses- 
sion. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  IS  199-209.] 

14.  Same. 

In  trespass  to  try  title  against  one  who  was 
in  possession  with  the  consent  and  under  the 
right  of  the  original  tenant,  evidence  examined, 
and  held  insufficient  to  show  notice  to  the  land- 
owner of  an  abandonment  of  the  tenancy  rela- 
tion and  an  adverse  claim  by  defendant,  so  as 
to  entitle  the  latter  to  the  protection  of  the 
statute  of  limitations. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {§  199-209.] 

Appeal  from  District  Court,  Young  County ; 
A.  H.  Carrlgan,  Judge. 

Trespass  to  try  title  by  Mrs.  Amelia  Clark 
against  W.  B.  Buford,  her  co-tenant,  W.  0. 
Wasson.  From  a  Judgment  allowing  Wasson 
a  portion  of  the  land  under  his  plea  of  limi- 
tation plaintiff  and  Buford  appeal.  Revers- 
ed, and  judgment  rendered  for  appellants  for 
land  in  controversy. 

This  was  a  suit  brought  by  Mrs.  Amelia 
dark  against  W.  R.  Buford  and  W.  C.  Was- 
son, in  the  form  of  trespass  to  try  title  to 
two  tracts  of  land;  one  tract  being  situated 
in   Zoims  county,  and   the  other  tract  in 


Stephens  county.  The  tract  In  Stephms 
county  was  of  the  Benjamin  McGaha  survey. 
Mrs.  Clark  alleged  that  W.  R.  Buford  was 
the  owner  of  a  one-half  undivided  interest 
in  the  two  tracts  of  land,  and  prayed  for 
the  partition  of  the  said  lands  between  her 
and  the  said  Buford.  Buford  answered  by 
adopting  tlie  pleading^  and  the  prayer  of 
Mrs.  Clark.  Wasson  answered,  waiving  the 
personal  privilege  to  be  sued  in  Stephens 
county,  his  residence,  and  pleaded  not  guilty, 
general  denial,  and  specially  the  statute  of 
limitation  of  10  years  to  all  that  part  of  the 
McGaha  survey  lying  west  of  the  Brecken- 
rldge  and  Crystal  Falls  public  road  in  Steph- 
ens county,  Tex.,  consisting  of  100  acres  or 
more,  and  disclaiming  as  to  all  other  lands 
described  in  the  plalntUTs  petition.  The  case 
was  submitted  to  the  court,  who  rendered 
Judgment  partitioning  the  land  between  Mrs. 
Clark  and  Buford,  except  the  land  claimed  by 
limitation  by  the  appellee  Wasson,  which  was 
adjudged  by  the  court  in  favor  of  appellee 
under  his  plea  of  10-year  limitation.  Mrs. 
Clark  and  Buford  appealed  from  this  Judg- 
ment so  entered  to  this  court,  and  seek  to 
have  the  same  revised  for  errors  assigned. 

The  evidence  establishes  the  material  facts 
herein  given.  It  was  agreed  in  writing  that 
appellants  owned  in  fee  simple  the  McOaha 
survey,  except  the  part  which  might  be  af- 
fected by  appellee's  plea  of  limitation,  and 
that  appellee  Is  the  owner  in  fee  simple  of 
the  Plnkney  survey,  which  lies  north  and 
west  of  the  McGaha  survey.  The  following  is 
a  rough  map  of  the  two  tracts  and  the  situa- 
tion of  the  land  in  controversy: 


'TH 


One  Ballard  acquired  a  part  of  the  Plnk- 
ney survey  in  1878,  and  settled  on  it.  Appel- 
lants at  the  time  were  the  owners  of  the  Mc- 
Gaha survey,  which  in  the  patent  does  not 
call  for  any  surrounding  surveys.  Ballard 
inclosed  100  acres  of  his  land,  and  made  a 
field  and  cultivated  the  same.  After  his 
purchase  and  settlement  on  his  land,  Bal- 
lard obtained  verbal  permission  from  appel- 
lant Buford  to  use  that  portion  of  the  appel- 
lant's land  next  to  the  river  and  adjoining 
the  Plnkney  survey  on  tlie  south  to  graze 
his  work  horses.  Buford  consented  that  Bal- 
lard might  so  use  the  land.  Ballard,  for  the- 
purpose  of  the  use  mentioned,  erected  a  mes- 
quite  brush  fence  from  the  middle  of  the 
south  line  of  the  Plnkney  survey  southwest- 
erly to  the  banks  of  the  river.  This  brusb- 
fence  so  erected,  and  the  banks  of  the  river, 
and  Ballard's  own  field  fence,  made  an  in.- 
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doeure  Bufflcient  to  confine  horses  and  cat- 
tle. Tbe  McGaha  survey  at  the  time  was 
unoccupied  and  unlnclosed  land.  Ballard  con* 
tinned  to  so  use  hia  land  for  pasture  land, 
and  In  subordination  to  the  title  of  appel- 
lants. The  premises  owned  by  Ballard  on 
the  Plnkney  survey  were  purchased  In  1883 
by  the  appellee  from  Ballard  under  bond  for 
title;  and,  when  the  notes  were  paid  In 
1885,  appellee  got  a  deed  from  Ballard  and 
had  the  same  recorded  In  1886.  The  deed 
was  made  by  Ballard  and  wife,  reciting  $2,- 
000  cash,  and  called  for  198  acres,  more  or 
less,  of  the  Plnkney  survey,  though  as  a  fact 
by  measurement  from  course  and  distance  the 
deed  conveyed  137  acres.  The  field  notes  of 
tbe  Plnkney  gnrvey  do  not  call  for  the  Mc- 
Gaha survey,  nor  does  the  deed  from  Ballard 
to  appellee.  The  northeast  comer  of  the 
Plnkney  survey  calls  for  a  stake  and  mound 
In  the  prairie,  no  bearings.  In  the  survey 
of  the  land  no  comers  could  be  found  on  the 
south  going  towards  the  river.  In  the  spring 
of  1884  the  appellee  began  at  the  southeast 
comer  of  the  Ballard  field  and  erected  a 
mesqnlte  pole  and  brush  fence  along  the  pub- 
lic road  to  the  river  bank.  No  change  was 
made  in  the  field  fence,  except  to  straighten 
the  lines  of  the  same.  The  mesqulte  fence  so 
constructed  by  appellee  continued  in  repair 
and  out  of  repair  from  the  time  of  its  comple- 
tion In  the  spring  of  1884  till  the  same  was 
washed  out  by  a  flood  in  September,  1900, 
when  it  was  replaced  at  once  with  a  new  and 
substantial  wire  fence.  The  river  Is  shown 
to  have  water  4  to  15  feet  deep,  except  at  one 
shoal  place,  with  the  banks  steep,  and  from 
6  to  10  feet  high  and  the  riverbed  about  SO 
feet  wide.  At  the  shoal  place  on  the  river  ap- 
pellee constructed  a  short  wire  fence  about 
75  yards  long.  The  Ballard  brush  fence  was 
not  removed,  but  continued.  The  land  as 
thus  inclosed  with  the  mesqulte  fence  on  the 
east,  and  the  field  fence  on  the  north,  and  the 
river  bank  on  the  south  and  southeast,  and 
tbe  Ballard  fence  on  the  northwesterly  por- 
tion, inclosed  the  portion  of  the  McGaha  sur- 
vey here  In  controversy.  Appellee  used  this 
ground  as  thus  inclosed  for  pasturing  horses. 
Appellant  Buford  Uvea  in  Hopkins  county, 
Tex.,  and  Mrs.  Clark  lives  in  Nacogdoches 
county,  Tex.  The  appellant  Buford  made  a 
visit  to  the  land,  the  date  of  which  is  not 
Aown,  bat  inferably  before  appellee  pur- 
chased, and  found  that  Ballard  was  only  us- 
tng  the  land  as  was  permitted  to  be  done, 
and  not  In  hostility  to  his  title.  The  evi- 
dence does  not  show  that  appellant  made  any 
more  rlslts  to  the  land  until  1899,  and  at 
which  time  the  evidence  shows  that  appellee 
refused  appellants'  possession  and  asserted 
title  to  this  pasture  land.  This  suit  was  filed 
September  28,  1905.  Further  portions  of  the 
erldoice  are  Bet  out  in  detail  under  the  aa- 
alienments  of  error  discussed. 

B.  V.  Arnold  and  Leach  &  Allen,  for  appel- 
tentL    O,  W.  Johnson,  for  appellee. 


LEVY,  X  (after  stating  the  facts  as  above). 
Appellants'  first  and  second  assignments  are 
submitted  together.  In  the  first  assignment 
it  is  contended.  In  effect,  that  the  court 
erred  in  rendering  Judgment  against  the 
appellants  In  favor  of  appellee  for  all  the 
Benjamin  McGaha  survey  lying  west  of 
tbe  Breckenrldge  and  Crystal  Falls  public 
road  under  bis  plea  of  10-year  limitation, 
because  the  appellee  and  those  under  whom 
he  claims  entered  on  the  land  in  controversy 
as  tenants  of  appellants,  and  held  at  the 
time  of  the  sale  of  the  Plnkney  survey  by 
Ballard  to  appellee,  and  those  under  whom 
he  claims,  in  subordination  to  the  title  of  ap- 
pellants, and  because  tbe  undisputed  evi- 
dence shows  no  notice  given  to  appellants  by 
appellee  or  his  vendors  until  1899  that  the 
title  to  the  land  was  being  claimed  by  him 
or  them  adversely  to  the  title  under  which 
he  or  they  entered.  In  the  second  assignment 
it  is  contended  that  the  court  erred  in 
holding,  under  the  law  and  facts '  of  this 
case,  that  the  Inclosure  of  the  land  erected 
by  appellee  and  those  under  whom  he  claims 
was  suflBdent  for  the  full  period  of  the  10 
years  to  give  notice  of  an  adverse  claim  by 
appellee  to  appellants  without  an  express  re- 
pudiation of  their  title  by  acts  or  words  of 
adverse  claiming,  because  the  undisputed  evi- 
dence shows  that  appellee  and  those  under 
whom  he  claims  were  tenants  of  appellants. 
The  appellants'  third  assignment  of  error 
is  considered  in  connection  with  the  first 
and  second.  In  this  assignment  It  Is  con- 
tended that  the  court  erred  In  his  conclusion 
that  the  Inclosure  of  the  land  was  sufficient 
to  give  notice  of  an  adverse  claim,  and  was 
such  notorious,  hostile,  actual,  and  visible 
appropriation  of  the  same  for  the  full  period 
of  10  years,  as  contemplated  by  law,  because 
all  the  evidence  shows  up  to  1899  the  in- 
closure consisted  of  a  pole  and  brush  fence 
on  one  side  and  the  irregular  banks  of  the 
river  on  the  other  side,  and  there  being  no 
other  improvements,  and  never  having  been 
cultivated,  and  used  alone  for  grazing  pur- 
poses. The  appellee  replies  to  the  first  and 
second  assignments  in  a  counter  proposition, 
claiming,  in  substance,  that  these  assignments 
are  unsupported  by  any  phase  of  the  testi- 
mony ;  and  to  the  third  assignment  he  con- 
tends that  the  inclosure,  with  the  acts  of  ap- 
pellee therewith,  was  sufficient  to  give  notice 
of  adverse  possession  and  sufficient  to  sup- 
port the  plea  of  limitation. 

We  think  the  evidence  in  the  record  Is  with- 
out conflict ;  that  Ballard,  the  immediate  pred- 
ecessor of  appellee,  entered  the  land  In  con- 
troversy by  permission  of  the  appellant  Bu- 
ford, co-tenant  of  Mrs.  Clarlf.  The  evidence 
of  Buford  shows  that  Ballard  wanted  to  use 
the  land  which  was  next  to  the  river  and 
adjoining  his  tract  on  the  south  to  graze  bis 
work  horses  upon  "so  that  every  morning  he 
would  not  have  to  go  so  far  In  the  dew  to 
get  bis  work  horses."  Ballard  explained  to 
Buford  at  the  thne  that  he  would  only  have 
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to  run  a  bmsb  fence  from  the  comer  of  his 
o,wn  fence  to  the  river,  and  that  the  banks  of 
file  river  would  then  keep  his  horses  In.  6u- 
ford  gave  his  permission  to  the  use  of  the 
land  to  that  extent.  Ballard  replied  to  the 
appellant  Buford  "that  he  would  be  much 
obliged;  that  the  use  of  the  laud  would  be 
a  great  accommodation  to  him."  The  land 
was  not  Inclosed  at  the  time  of  this  permis- 
sion to  use  the  same.  For  the  purposes  de- 
sired and  granted  Ballard  built  a  brush  fence 
of  mesquite  brush  from  the  south  line  of  his 
Pinkney  surrey,  which  he  then  owned  and 
occupied,  southwesterly  to  the  river.  On  his 
next  visit  to  the  land  the  appellant  Buford 
describes  the  fence  that  Ballard  bad  con- 
structed "by  cutting  small  mesquite  trees  or 
bushes  about  as  large  as  my  arm  and  10 
to  15  feet  high,  cutting  them  nearly  down  so 
as  to  leave  the  tree  on  the  stump,  and  then 
catting  another  and  fastening  the  top  of  the 
last  tree  to  the  next  stump,  and  so  on  until 
the  fence  reached  the  river.  These  stumps 
were  about  three  or  four  feet  high."  It  does 
not  clearly  appear  when  Ballard  got  permis- 
sion from  the  appellant  to  use  the  land  for 
his  horse  pasture;  but  It  is  suffldeutly  in- 
ferable from  the  record  that  It  was  while  be 
owned  and  occupied  the  Pinkney  survey,  and 
before  the  appellee  purchased  the  Pinkney 
survey  from  Ballard.  Ballard  used  the  land 
for  grazing  bis  horses  only ;  never  cultivated 
it  or  made  Improvements  on  it  of  any  kind. 
There  Is  an  entire  absence  of  proof  tbat  any 
other  character  of  claim  than  mere  user  was 
asserted  by  Ballard,  and  that  user  was  In 
recognition  of  appellants'  title  to  the  land; 
and  we  conclude  that  Ballard  held  and  used 
the  land  in  recognition  of  the  appellants'  title, 
and  not  adverse  to  the  appellants'  tltla  The 
status  of  the  tenancy  relation  between  Bal- 
lard and  appellants  Is  not  positively  shown 
to  be  known  to  appellee;  but  it  appears  as 
a  fact  without  conflict  that  appellee  entered 
the  premises  under  Ballard,  holding  the  same 
possession  and  character  of  possession  of  the 
premises  originally  derived  by  Ballard  from 
appellants,  and  that  appellee  obtained  pos- 
session of  the  premises  through  and  from  and 
as  successor  to  Ballard  and  with  Ballard's 
consent,  and  that  Ballard  at  the  time  was 
a  tenant  recognizing  appellants'  right  and 
title,  and  that  appellee  at  all  times  held  the 
possession  under  the  right  of  Ballard,  by  vir- 
tue of  which  he  entered  and  claimed  and  as- 
serted. There  Is  privity  and  constructive 
tenancy  in  the  possession  of  the  premises  by 
appellee.  When  a  person  enters  Into  posses- 
sion of  land  by  express  permission  of  the 
owner  at  will,  such  permission  creates  the 
relation  of  landlord  and  tenant  -Robb  ▼. 
Railway,  82  Tex.  392,  18  S.  W.  707.  And 
would  require  each  to  give  notice  of  its  deter- 
mination. Wade  on  Law  of  Notice,  §  584. 
But  tenancy  at  will  may  be  determined  at 
any  time  by  either  the  landlord  or  the  ten- 
aat.  Robb  v.  Railway,  supra.  The  tenant 
during  such  tenancy  holds  the  land  in  sub- 


ordination to  the  title  of  the  owno:,  who  is 
his  landlord.  Tledman  on  Real  Property,  t 
171.  The  relation  of  landlord  and  tenant  be- 
ing once  established,  limitation  will  not  run 
against  the  title  of  the  landlord  in  favor  of 
the  tenant  on  the  land  untU  the  tenant  pub- 
licly disclaims  his  landlord's  title,  and  pro- 
fesses to  hold  In  his  own  right,  or  under  a 
title  hostile  and  adverse  to  that  of  the  land- 
lord, and  the  statute  of  limitation  will  begin 
to  run  from  the  time  of  such  disclaimer.  Tur- 
ner V.  Smith  et  al.,  11  Tex.  620;  Robertson 
V.  Wood,  IB  Tex.  1,  65  Am.  Dec.  140.  This 
Is  the  rule,  because,  by  reason  of  the  relation 
between  the  parties,  the  landlord  Is  entitled 
to  rest  upon  the  presumption  that  his  tenant 
will  carry  out  his  contract  in  good  faith,  and 
tbat  be  will  do  no  act  Inconsistent  with  his 
duty  without  giving  express  notice,  in  some 
way  under  the  law,  that  he  has  ceased  t& 
be  hla  tenant  Where  the  relation  of  land- 
lord and  tenant  is  once  established  it  at- 
taches to  all  who  may  succeed  the  tenant. 
Immediately  or  remotely,  holding  the  pos- 
session originally  derived;  and  as  the  first 
tenant  held  so  his  successor  holds,  and  limi- 
tation will  not  rxm  In  favor  of  his  successor 
In  the  absence  of  his  notice,  contemplated  by 
law,  unless  the  same  notice  is  given  by  the 
successor  as  required  of  the  original  tenant. 
Carter  v.  Town  of  La  Orange,  00  Tex.  636; 
Cobb  V.  Robertson  (Tex.  Sup.)  86  S.  W.  746. 
This  is  so  because  the  tenant  and  bis  succes- 
sor, holding  the  same  possession  originally 
derived,  cannot  change  the  character  of  the 
tenure  by  bis  own  act  merely  to  enable  blm 
to  hold  against  his  landlord  who  reposes  un- 
der the  security  of  the  tenancy,  believing  the 
possession  of  the  tenant  to  be  his  own,  held 
under  bis  title  and  ready  to  be  surrendered 
by  demand  of  possession.  The  tenant  may  at 
any  time  repudiate  the  relation  and  set  up 
limitation.  Hudson  v.  Wheeler,  S4  Tex.  356. 
This  rule  means  that  when  the  relation  is 
dissolved,  then  each  party  is  to  stand  upon 
his  rights.  In  order,  however,  to  have  this  ef- 
fect the  repudiation  or  disclaimer  by  the 
tenant  must  be  open,  continued,  notorious, 
and  adverse.  This  is  required  in  order  to 
preclude  all  doubt  as  to  the  character  of  the 
holding  or  the  want  of  knowledge  on  the 
part  of  the  owner.  But  the  purpose  and  in- 
tention to  repudiate  and  disclaim  tenancy  is 
not  alone  sufficient  to  avail  of  limitation.  The 
appellee  must  controvert  the  presumption  of 
his  possession  being  under  tenancy,  and  that 
the  landlord  knew  such  purpose  and  inten- 
tion or  repudiation  and  adverse  holding.  Es- 
tablishing and  "bringing  home"  this  knowl- 
edge' to  the  appellants,  then  the  appellee 
would  occupy  the  same  legal  attitude  as  any 
other  stranger  relying  on  the  plea  of  limita- 
tion and  adverse  holding  for  title;  but  un- 
til this  knowledge  Is  brought  home  to  the 
owner  In  some  way  under  the  law,  the  tenant 
Is  not  in  a  position  where  the  statute  of  limi- 
tation will  run  against  the  right  of  the  own- 
er to  recover  possession  of  the  premiaea.   Thl» 
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tmowledge  to  the  appellants  can  be  shown  bj 
any  acts  of  the  appellee  known  to  the  ap- 
pellants, or  from  their  notoriety  supposed  In 
law  to  be  known  to  appellants,  inconsistent 
with  sach  tenure.  Ii  by  words,  then  the 
words  must  come  to  the  ears  of  the  appel- 
lants. If  by  covert  hostile  acts,  the  proof 
must  cogently  show  open  and  notorious  ap- 
propriation and  Intention  to  claim  the  land 
adversely.  Word  v.  Drouthett,  44  Tex.  365. 
It  Is  the  rale  that  the  landlord's  knowledge 
that  the  tenant  was  holding  adversely  need 
not  be  proven  beyond  all  doubt  Stronger 
and  clearer  proof  is  required  In  some  cases 
than  In  others.  Reusena  r.  Lawson,  91  Ya. 
226,  21  S.  B.  847. 

Appellee's  right  to  recover  under  bis  plea 
of  limitation  of  10  years  is  dependent  upon 
the  invoking  of  these  principles  of  law  to 
the  case.    In  this  case  notice  of  repudiation 
of  the  relation  and  adverse  possession  and 
holding  must  depend  npon  the  sufficiency  of 
the  Inclosure  in  connection  with  the  charac- 
ter of  its  use  by  appellee.    To  determine  this 
question  It  is  necessary  to  review  the  facts 
in  this  case,  and  to  decide  whether  the  char- 
acter of  facts  as  proven  Is  sufflci^it  to  en- 
title the   appellee  to  set  np  limitation   to 
the  protection  of  the  statnte.    It  is  conceded 
that  from  1899,  when  Buford  and  Ballard 
bad  the  talk  together,  that  sufficient  actual 
knowledge  was  then  Imparted  to  the  appel- 
lants of  adverse  holding  that   would   start 
the  statute  of  limitation  in  operation  against 
the  appellants  from  that  date ;  and  the  decis- 
ion of  this  case,  therefore,  deals  solely  with 
the  question  as  to  time  prior  to  that  date,  and 
not  subsequent  to  that  date.     The  required 
10  years  from  1899  to  September  28,  1903, 
when  snlt  was  filed,  had  not  elapsed.    Appel-* 
lee  says  that,  after  he  purchased  the  premises 
from  Ballard,  he  built  a  fence  on  the  south- 
east corner  of  the  Ballard  field  to  the  edge 
of  the  river  bank  by  putting  mesquite  forks 
214  or  3  feet  high  in  the  ground  by  means  of 
a  post  anger,  placing  poles  in  the  forks,  and 
the  forks  being  7  or  8  feet  apart,  and  placing 
stakes  on  the  poles,  and  then  riders  on  the 
stakes  above  and  over  the  lower  forks  pnd 
poles.     The  brush  on  the  top  poles  was  not 
cut  off.  but  the  poles  were  put  on  with  the 
brush  on  them,  thus  making  a  fence  the  lower 
pole  of  which  was  18  Inches  or  2  feet  from 
the  ^onnd.    The  river  bank  was  used  as  a 
natnraJ  barrier  on  the  south  side.    The  wire 
fence  of  75  yards  length  was  put  at  the  shoals 
on  the  river.    The  appellee  claims  that  the 
itmctnne  on  the  east  side  was  kept  up  and 
dosed   up  from  Its  completion  to  the  time 
the  wire  fence  was  put  there  In  1900;  but  It 
is  apparent  from  the  testimony  as  to  the 
permanency  and  condition  of  the  structure 
on  the  east  side.    Appellant  said  that,  when 
be  visited  the  land  in  1899,  the  fence  "seem- 
ed to  t>e  the  same  fence  that  was  there  when 
Ballard  was  there,  only  It  was  very  rotten, 
bad  fallen  down  in  many  places,  especially 
at  the  top,  where  trails  or  tracks  were  made 


by  stoek  passing  through  tlie  dead  brush." 
Another  witness  of  the  appellants  In  his  depo- 
sition says  he  had  lived  near  the  place  for 
25  years,  and  tliat  the  fence  put  there  by 
the  appellee  would  have  to  be  repaired  before 
each  year  expired,  and  the  land  was  "outside 
a  considerable  portion  of  almost  every  year, 
and  regarded  as  unlnclosed."  And  further: 
"It  was  not  such  an  inclosure  as  would  turn 
cows  at  all,  and  would  turn  horses  only  while 
It  was  new."  All  the  evidence  shows  that 
this  land  was  only  used  for  grazing  purposes. 
It  is  not  very  clear  from  the  record  tliat  it 
was  used  for  grazing  continually.  No  im- 
provements were  placed  on  the  land.  It  was 
not  cultivated.  There  is  evidence  that  a 
roadway  through  the  land  from  the  house  in 
the  field  to  a  passageway  through  the  fence 
on  the  east  side,  leading  to  the  public  road 
near  the  bridge  across  the  river,  and  was  used 
by  the  occupants  of  the  land.  But  there  is 
no  evidence  to  the  contrary  that  It  was  not 
there  when  Ballard  occupied  the  premises. 
Appellee  says  he  exclusively  used  the  premi- 
ses, and  the  fence  was  sufficient  to  confine 
stock,  and,  together  with  the  banks  of  the 
river,  made  a  sufficient  inclosure  for  the  pur- 
pose. There  is  no  evidence  that  appellants, 
who  resided  in  other  counties,  had  any  actual 
notice  that  the  land  was  claimed  adversely 
by  the  appellee.  Grazing  cattle  or  horses  on 
the  land  is  not  of  itself  sufficient  notice,  be- 
cause that  would  not  be  an  act  done  with  the 
premises  inconsistent  with  the  privilege  of 
his  tenancy,  but  was  the  same  privilege  ex- 
pressly granted  Ballard.  Merely  because  a 
landowner  neglects  to  disturb  his  possession 
the  tenant  acquires  no  permanent  rights. 
Hallway  v.  Torrey  (Tex.  Civ.  App.)  16  S.  W. 
647.  Taking  the  testimony  of  appellee  as  to 
the  building  of  the  brush  and  pole  fence,  and 
the  inclosure  of  the  premises  and  the  use 
made  of  it,  are  they  sufficient  to  "express 
disclaimer"  of  the  tenancy  of  the  premises, 
or  do  they  express  "hostile  occupancy"  of  "no 
uncertain  character"  as  to  make  notice,  under 
the  law,  to  appellants  of  the  repudiation  of 
their  title  and  adverse  possession?  In  Cober- 
ly  V.  Coberly,  189  Mo.  1,  87  8.  W.  960,  the 
court  says :  "It  has  been  uniformly  held  that 
cogent  proof  must  be  produced  of  such  ad- 
verse holding  as  indicates  that  a  co-tenant  In 
possession  has  unfurled  the  flag  of  conquest 
and  exclusive  possessory  rights  upon  the 
land,  and  planted  himself  under  the  folds  of 
that  flag.  Something  more  is  expected  of 
him  than  is  required  at  the  hands  of  those 
not  co-tenants."  Concede  that  under  the  evi- 
dence the  inclosure  as  a  whole  afforded  ap- 
pellee a  means  of  defense  against  intrusion 
or  egress  of  stock  on  the  premises,  yet  the 
character  of  the  fence  on  the  east  side  for  the 
purposes  of  notice  of  adverse  holding  is  equiv- 
ocal, and  in  the  very  material  and  build  of 
the  fence  indicates  a  temporary  structure. 
As  a  witness  in  the  case  says  in  his  deposi- 
tions, "so  as  to  make  a  sort  of  inclosure  for 
holding  horses  while  they  were  being  gather- 
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ed  In  the  spring  of  the  year."  The  only 
change  in  the  manner  of  possession  made  by 
the  appellee  that  was  dlfTerent  from  Ballard's 
was  to  make  the  fence  further,  but  not  long- 
er, on  the  east  side,  and  a  small  string  of 
fence  next  to  the  shoals  on  the  river.  The 
Ballard  fence  remained  as  It  was.  The  use 
made  of  the  premises  by  the  appellee  was 
the  same  as  Ballard  made,  and  perfectly  con- 
sistent with  the  use  that  Ballard  made.  The 
river  banks  were  used  by  the  appellee  the 
same  as  Ballard  used  them,  with  the  excep- 
tion of  the  fence  next  to  the  shoals.  The  ap- 
pellee's deed  did  not  call  for  the  river  on  the 
south,  and  did  not  call  for  the  McOaba  sur- 
vey, but  for  the  Plnkney  survey,  and  appel- 
lants took  no  legal  notice  from  the  record  of 
the  same  in  consequence.  All  the  evidence 
that  appears  in  the  record  to  publicly  express 
a  disclaimer  of  the  tenancy  Is  the  fence  on 
the  east  side.  The  structure,  build  and  con- 
tinuity of  the  brush  and  pole  fence  up  to 
1899,  is  shown  by  a  preponderance  of  the  evi- 
dence to  be  but  a  frail,  loose,  and  temporary 
structure.  It  washed  away  in  the  overflow 
of  1900.  It  did  not  import  evidence  of  a 
permanent  and  continuing  means  of  appro- 
priation of  the  premises,  because  the  prem- 
ises were  "outside  a  considerable  portion  of 
almost  every  year,"  We  do  not  think  the 
evidence  sufficiently  clear  and  cogent  to  es- 
tablish the  continuity  of  the  fence  prior  to 
1899,  or  that  the  premises  were  segregated 
and  inclosed  by  that  character  of  fence,  real 
and  Bubstauttal.  as  contemplated  by  law,  to 
reasonably  Indicate  adverse  appropriation. 
The  utmost  effect  that  can  properly  be  given 
to  the  testimony  In  the  record  Is  that  the  ap- 
pellee, by  pasturing  stock  on  the  premises, 
and  by  means  of  a  brush  and  pole  fence  on 
the  east  side  next  the  road,  at  times  down, 
with  the  Irregular  banks  of  the  river  on  the 
other  side,  maintained  some  sort  of  casual 
possession  of  the  premises  up  to  1899,  when 
the  appellant  Buford  visited  the  land.  In 
this  conclusion  the  premises  In  controversy 
presented  the  absence  of  that  notoriety  and 
Indicia  of  ownership  or  adverse  possession 
which  constitutes  so  important  an  element  of 
repudiation  and  hostile  possession  to  the  own- 
er. The  general  principle  which  underlies 
this  class  of  cases  Is  that  the  acts  and  con- 
duct relied  upon  as  evidence  of  abandonment 
of  the  tenant  relation  and  adverse  holding 
must  be  positive  and  unequivocal,  and  incon- 
sistent with  the  permissive  use  originally  de- 
rived from  the  former  landlord.  Quoting  an 
expression  of  the  court  In  Blankensbip  v. 
I>ougla3,  26  Tex.  230,  82  Am.  Dec.  61)8:  "Pos- 
session, to  be  equivalent  to  registration,  or, 
In  other  words,  to  amount  to  actual  notice  or 
reasonable  Information  of  the  claim  of  the 
other  party  In  possession,  must  be  open  and 
visible,  or,  at  the  least,  must  not  be  of  such 
a  character  as  Is  calculated  to  deceive  the 
public."  We  are  of  the  opinion  that  where, 
as  in  this  case,  the  character  of  the  tenant's 
possession  is  so  limited  and  uncertain  of  ad- 


verse possession  as  to  afford  a  fair  presump- 
tion that  the  tenant  did  not  Intend  to  set  np 
a  claim  to  the  title,  it  Is  proper  ground  for 
saying  it  was  not  notice  to  the  landowner  of 
adverse  possession.  The  question  is  decisive 
of  the  ease.  Freedman  v.  Bonner  (Tex.  Civ. 
App.)  40  S.  W.  47 ;  Richards  v.  Smith,  67  Tex. 
610,  4  8.  W.  571. 

Because  of  the  insufficiency  of  the  evi- 
dence In  this  case  to  show  notice  to  the  form- 
er landlord  of  an  abandonment  of  the  rela- 
tion of  tenant,  and  adverse  possession  before 
1899,  and  because  the  character  of  the  fence 
erected,  and  the  loose  and  equivocal  manner 
of  the  maintenance  of  the  same  by  appellee 
for  the  period  before  1899,  it  was  not  sof- 
ficlent  to  give  notice  of  an  adverse  claim  by 
the  appellee  to  the  appellants,  and  the  appel- 
lee is  not  entitled  to  recover  the  premises 
under  his  plea  of  limitation  of  10  years.  The 
Judgment  of  the  district  court  awarding  to 
the  appellee  title  to  the  land  In  controversy 
on  th]8  appeal  is  ordered  reversed,  and  the 
Judgment  is  here  rendered  that  appellants  do 
jointly  recover  of  the  appellee  the  title  and 
possession  of  the  land  In  controversy  on 
this  appeal,  with  costs  of  this  court  and  this 
appeal,  and  that  the  costs  of  the  district 
court  be  paid  by  appellants. 


KENNEDY  et  al.  v.  PEARSON  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     March  20, 

190a    On  Rehearing,  April  9,  190&) 

1.  Tbcsts— Manaoeuknt  ot  Tbust  Pbopebtt 
— PowBj  OF  Sauc  in  Will  Cbeatino  Tbust. 

The  right  given  to  trustees  under  a  will  to 
control  and  manage  property  for  a  limited  time 
does  not  carry  with  It  the  power  of  alienation. 

2.  Saio— CONSTBUOnOK. 

The  language  of  a  will  which  points  oat 
the  authority  to  be  exercised  by  trustees  will 
be  strictly  construed  so  as  to  keep  the  powers 
to  be  exercised  clearly  within  the  limits  intend- 
ed to  be  prescribed. 
8.  SAim. 

A  testator  gave  all  his  property  to  his  four 
children  with  gift  over  to  the  issue  of  any  child 
dying,  and  with  gift  over  to  the  survivors  on 
the  death  of  any  child  without  leaving  issue, 
and  provided  that  the  trustees  should  hold,  own 
and  control  the  share  given  to  a  daughter  until 
she  arrived  at  the  age  of  25  years.  The  trustees 
were  directed  to  use  the  income  thereof  for  the 
purpose  of  educating  and  maintaimng  the  daugh- 
ter daring  that  period,  and,  if  the  income  should 
be  insufficient,  they  were  authorized  to  use  a 
portion  of  the  principal  set  apart  to  her.  No 
bond  was  required  of  the  trustees.  Held,  that 
the  trustees  were  without  authority  to  sdl  the 
real  estate  devised  to  the  daughter. 

4.  Deeds  —  Construction  —  Intebests    Con- 

TE7ED 

Under  Rev.  St.  1895,  art  626,  providing 
that  all  alienations  of  real  estate  made  by  any 
person  purporting  to  pass  a  greater  right 
than  be  may  lawfully  pass  shall  operate  as 
alienation  of  so  much  of  the  estate  as  he  might 
lawfully  convey,  the  conveyance  of  the  fee  by'a 
tenant  for  liCe  or  years  operates  to  transfer  his 
own  interest  only. 

5.  Trusts  — Sale  of  Tbttbt  Pbopebtt  — Au- 
THORrrv  of  Equitt. 

Where  property  held  by  a  trustee  Is  wast- 
ing, and  a  sale  thereof  is  essential  to  its  pres- 
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trration,  or  where  the  purpose  for  which  the 
trust  was  created  will  fail  unless  a  sale  is  au- 
thorised and  the  property  converted  Into  money 
or  other  property,  equity,  in  the  exercise  of  its 
inherent  powers,  may  order  a  sale  thereof, 
though  a  sale  is  not  provided  for  by  the  instru- 
ment creating  the  trust. 

[E6.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  47,  Trusts,  |  248.1 

&  COUBTS— OOTJWTY  COtTBTB— JUBTBDICTION. 

T%e  jurisdiction  conferred  on  county  courts 
by  Const,  art.  5,  {  16,  investing  the  county 
courts  with  general  jurisdiction  to  transact  all 
business  perteinine  to  deceased  persons,  minors, 
idiots,  etc.,  inclndinft  the  settlement,  partition, 
and  distribution  of  the  estate  of  deceased  per- 
sons, is  exclusive,  and  can  be  exercised  by  no 
other  court  in  the  state. 

7.  Tbusts— Salb  ot  Tbust  Estate— JtmisDio- 
TIOH  OF  Eqttitt. 

A  trust  estate  created  for  a  specified  period 
consisted  of  land  lying  in  a  creek  bottom.  For 
five  years  it  had  been  subject  to  overflow  from 
liifchwater,  and,  in  consequence  thereof,  it  had 
rendered  little  in  the  way  of  rents  or  crops. 
The  trustees  considered  the  investment  an  un- 
profitable one,  and  they  were  offered  a  good  price 
for  the  land,  more,  in  their  judfrment,  than  it 
was  worth.  The  present  beneficiary  and  the  one 
who  would  apparently  receive  the  ultimate  bene- 
fit of  the  property  was  a  minor.  That  a  sale 
was  necessary  for  the  preservation  of  the  prop- 
erty was  not  shown.  Beld,  that  the  court, 
tboueh  finding  ttiat  it  would  be  to  the  personal 
advantage  of  the  minor  to  have  the  land  sold, 
was  without  jurisdiction  to  direct  a  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  (  246.] 

On  Rehearing. 

8.  JUDOMKKT— OONFOBUITT  TO  PlSADINOS  AND 
ISSTTES. 

Facts  not  pleaded  cannot  be  made  the  basis 
of  a  recovery. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  30,  Judgment.  H  438-437.1 

9.  APPKAI/— FiNDINOS— CONCtUaiVEWESS. 

A  court  of  equity,  in  determining  the  suffi- 
eiency  of  the  facts  relied  on  to  justify  the  grant- 
ing of  an  order  for  the  sale  of  trust  property, 
exercises  a  judicial  discretion,  and  its  judgment 
in  granting  or  refusing  an  order  of  sale  when 
aslced  on  the  grounds  tiiat  a  sale  is  necessary  to 
preserve  the  property,  or  to  carry  into  efifect  the 
purpose  of  the  trust,  must  be  treated  as  a  judg- 
ment based  on  facts,  like  other  conclusions  of 
fact  will  not  be  disturbed  unless  clearly  errone- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
Tol.  3,  Appeal  and  Error,  i$  393.5-3969.] 

Appeal  from  District  Court,  Fannin  Coon- 
ty;   Ben  H.  Denton,  Judge. 

Action  by  T.  E.  Kennedy  and  others  against 
J.  E  Pearson  and  others  for  the  construction 
of  tbe  will  of  A.  J.  Clendenen,  deceased. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

McGrady  &  McMabon,  for  appellants.  P.  O. 
Tliarmond,  for  appellees. 

HODGES,  J.  This  suit  was  instituted  by 
tbe  appellants  in  the  district  court  of  Fannin 
county  to  have  the  will  of  A.  J.  Clendenen, 
deceased,  construed,  for  the  purpose  of  ascer- 
taining whether  or  not  It  authorized  them,  as 
tmsteea,  to  sell  a  certain  tract  of  land  devised 
and  described  in  the  petition;  and  in  the 
event  It  should  be  held  that  the  will  did  not 
authorize  such  sale,  the  court  was  asked  to 


Interpose  its  general  equitable  power  and  au- 
thorize the  trustees  to  make  such  sale. 

A.  J.  Clendenen  died  In  1903,  leaving  a 
gross  estate  of  about  $36,650  In  lands,  about 
123,000  Invested  In  corporate  stocks,  and 
about  19,000  on  hand  In  cash  and  notes.  BCe 
left  fomr  children  surviving  him,  one  being  a 
girl  named  Paul,  now  aged  15  years.  His  net 
estate  was  worth  about  $60,000  at  his  death. 
He  left  a  will,  which  was  probated,  and  by 
the  terms  of  which  he  appointed  the  appel- 
lants and  Joe  Clendenen  independent  execu- 
tors without  bond,  took  the  administration 
out  of  tbe  county  court,  and  also  appointed 
those  executors  trustees  for  bis  daughters, 
Paul  Clendenen  and  Winnie  Baskett,  and  au- 
thorized said  trustees  to  partition  his  estate 
among  those  entitled  thereto.  The  material 
portions  of  the  will  necessary  to  be  consider- 
ed in  the  determination  of  this  case  are  as 
follows: 

."Item  2nd.  I  will  all  the  property  and  es- 
tate which  I  may  own  at  my  death  to  my 
four  children  May,  Joe  and  Paul  Clendenen 
and  Winnie  Baskett,  equally  subject  to  the 
conditions  and  limitations  expressed  In  this 
will,  and  should  any  of  my  said  children  die, 
leaving  a  child  or  children  living  at  my  death, 
then  such  child  or  children  living  at  my  death 
shall  take  the  part  herein  willed  to  the  parent 
child  so  dying,  but  should  -any  of  my  said 
children  die  before  I  die  leaving  no  child  liv- 
ing at  my  death,  then  the  part  of  my  estate 
herein  willed  to  such  child  eo  dying  shall  go 
to  my  other  children  or  to  such  of  them  as 
may  be  living  at  my  death  and  to  the  children 
of  such  of  them  as  may  be  dead,  living  at  my 
death,  under  the  provisions  of  this  will." 

"Item  4th.  Should  I  die  before  my  daughter 
Paul  Clendenen  arrives  at  the  age  of  25  years, 
then  I  will  that  part  of  my  estate  which 
would  otherwise  go  to  her  by  the  other  pro- 
visions of  this  will  to  my  trustees  hereinafter 
named  to  be  held,  owned  and  controlled  by 
them  In  trust  for  her  maintenance  and  edu- 
cation and  the  income  therefrom  to  be  applied 
by  such  trustees  to  her  maintenance  and  edu- 
cation and  that  of  her  children,  if  any,  until 
she  arrives  at  the  age  of  25  years,  or  until  her 
death,  should  she  die  before  arriving  at  that 
age,  and  upon  her  arriving  at  the  age  of  25 
years  said  part  of  my  estate  so.  willed  to  such 
trustees  for  her  benefit  shall  become  tbe  abso- 
lute property  of  and  the  title  thereto  shall 
vest  In  said  Paul  Clendenen,  and  the  same 
shall  be  delivered  to  her  by  such  trustees, 
but  until  she  does  arrive  at  the  age  of  25 
years  she  shall  have  no  power  or  authority  to 
in  any  way  dispose  of  or  encumber  any  i)art 
of  my  estate  or  the  Income  of  any  part  there- 
of nor  shall  any  part  of  such  estate  nor  any 
part  of  the  Income  thereof  be  liable  for  any 
of  the  debts  or  liabilities  of  herself  or  of 
her  husband  should  she  marry.  Should  my 
daughter  Paul  die  before  arriving  at  the  age 
of  25  years  without  leaving  a  child  surviving 
her  then  the  part  of  my  estate  willed  to  my 
trustees  for  her  benefit  shall  go  to  my  other 
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cblldren  or  to  rach  of  them  as  may  tben  be 
liTing  EDd  to  the  children  of  such  of  them  as 
may  then  be  dead  subject  to  and  under  the 
other  provisions  of  this  will. 

"Item  5th.  I  appoint  T.  E.  Kennedy  my  son 
Joe  Clendenen  and  J.  Q.  McGrady  all  of  Bon- 
ham  Texas  executors  of  this  will  and  direct 
that  no  bond  be  required  of  them  as  such  and 
I  also  appoint  them  as  my  trustees  and  trus- 
tees of  my  estate  and  it  Is  to  them  I  refer 
when  the  words  my  trustees  or  trustees  la 
used  In  this  will.  In  case  of  death  Inability 
or  refusal  to  act  upon  the  part  of  either  the 
said  Kennedy,  Joe  Clendenen  or  McGrady 
either  before  or  after  his  acceptance  of  the 
trust  as  executors  or  as  trustee  then  the  other 
or  others  so  qualifying  and  acting  or  continu- 
ing to  act  shall  hare  all  the  power  herein 
vested  In  all  of  them;  and  I  appoint  them 
or  such  of  them  as  qualify  and  act,  guardian 
of  tue  person  and  estate  of  my  daughter  Paul 
without  bond.  When  all  three  of  them  are 
acting  the  views  and  decisions  of  a  majority 
of  them  as  executors,  trustees  or  guardian 
shall  control.  But  should  at  any  time  two 
of  them  be  acting  In  any  of  the  capacities 
aforesaid  and  there  arise  a  difference  of 
views  between  them  then  I  direct  that  they 
call  to  their  counsel  the  then  president  of  the 
Fannin  Counly  National  Bank  whose  decision 
shall  be  followed." 

"Item  Sth.  I  direct  that  my  trustees  apply 
the  income  of  that  part  of  my  estate  for  the 
benefit  of  my  daughters  Winnie  Baskett  and 
Paul  Clendenen  respectively  as  above  provid- 
ed and  they  may  if  in  their  judgment  it 
should  be  necessary  or  proper  use  a  part  of 
the  principal  of  that  part  of  my  estate  for  the 
same  purposes." 

In  June,  1904,  the  trustees  made  a  partition 
of  the  Clendenen  estate,  setting  apart  to  them- 
selves, as  trustees  for  Paul  Clendenen,  one- 
fourth  of  the  estete,  consisting  of  the  follow- 
ing property:  Money  on  hand,  $357;  mon^ 
loaned  out,  $645;  bank  stock,  I960;  65 
shares  of  stock  owned  in  various  corpora- 
tions; one  bouse  and  lot  in  the  city  of  Bon- 
ham,  valued  at  $3,000;  and  the  land  In  con- 
troversy, consisting  of  128  acres  8  miles  north- 
east from  Bonham.  In  October,  1906,  the  ap- 
pellants, as  trustees  under  the  aforesaid  will, 
made  a  contract  with  one  Pearson,  by  the 
terms  of  which  they  agreed  to  sell  him  the 
tract  of  land  consisting  of  128  acres,  above 
mentioned,  for  the  sum  of  $2,000  on  time  pay- 
ments ranging  from  2  to  10  years,  with  Inter- 
est at  the  rate  of  8  per  cent  per  annum  pay- 
able annually.  This  contract  was  made  sub- 
ject to  the  approval  of  the  court,  and  upon 
condition  that  a  judgment  should  be  procured 
from  the  court  construing  the  will  as  author- 
izing the  appellants  to  make  such  sale ;  and. 
In  case  It  should  be  decided  that  the  will  It- 
self did  not  authorize  such  sale,  that  an  order 
should  be  procured  directing  the  sale  accord- 
ing to  the  terms  of  the  contract. 

The  testimony  offered  upon  the  trial  show- 
ed that  the  land  was  situated  in  a  creek  bot- 


tom and  was  subject  to  overflow;  that  four 
or  five  years  before  about  90  acres  of  it  had 
been  cleared  up  for  cultivation,  but  since  that 
time  no  crops  had  been  raised  thereon  nor 
any  Income  derived  therefrom  on  account  of' 
the  wet  weather  and  the  overflows ;  that  the 
land  was  subject  to  overflow,  and  had  then 
by  reason  of  that  fact  become  worthless  for 
yielding  an  Income,  and  was  not  worth  more 
than  $1,200  in  cash ;  that  there  was  no  pros- 
pect for  its  yielding  an  Income  In  the  future 
without  a  change  in  meteorological  conditions. 
It  is  further  testified  that  it  would  be  to  the 
financial  benefit  of  the  minor  for  the  trade 
with  Pearson  to  be  consummated.  The  conrt 
found  this  testimony  to  be  true,  and  that  it 
would  be  to  the  financial  benefit  of  the  minor 
for  the  proposed  sale  to  be  carried  out,  and 
that  the  terms  thereof  were  judicious;  bnt 
the  court  concluded,  as  a  matter  of  law,  that 
the  trustees  had  no  power  under  the  terms  of 
the  will  to  sell  the  land,  and  that  a  court  of 
equity  had  no  right  or  power  to  order  or  ap- 
prove any  sale  of  the  land.  In  view  of  the  pro- 
visions of  the  will.  T%e  precise  question  pre- 
sented in  this  application  for  a  construction 
of  the  will  is:  Do  the  terms  of  the  Instrument 
expressly  or  by  implication  confer  upon  the 
trustees  named  therein  the  authority  to  sell 
the  real  estate  held  by  them  in  trust  under 
its  provisions?  The  court  below  held  that  no 
such  authority  was  conferred  by  the  will; 
and  from  that  Judgment  tills  appeal  is  prose- 
cuted. 

Under  the  provisions  of  the  second  item  of 
the  will  the  testator  makes  it  clear  that,  with- 
in the  period  of  time  covered  by  the  terms  of 
his  will,  be  desired  his  property  to  go  to  his 
chlldroi  and  grandchildren  to  the  exclusion 
of  any  other  heirs  at  law.  By  the  terms  of 
the  will  each  of  the  beneficiaries,  upon  the 
death  of  the  testator,  is  vested  with  the  full 
legal  title  to  his  or  her  respective  portion, 
subject  to  the  conditions  imposed  upon  the 
holdings  of  two  of  the  devisees  named.  It 
seems  to  have  been  his  purpose  that  his 
daughter  Paul  should  not  have  the  full  use 
and  control  of  that  portion  of  the  property 
devised  to  her  till  she  arrived  at  the  age  of 
25  years,  nor  did  he  desire  that  in  the  event 
she  should  die  before  arriving  at  that  age  the 
proi>erty  should  go  to  other  than  those  of 
his  surviving  children  and  the  children  of 
any  of  those  who  might  be  dead  at  that  time. 
For  the  purpose  of  accomplishing  this  end, 
the  portion  of  the  estate  set  apart  for  his 
daughter  Paul  Clendenen  was  placed  under 
the  control  and  management  of  the  appel- 
lants, as  trustees,  to  hold  until  she  arrived  at 
the  age  of  25  years,  or  until  her  death,  in  the 
event  this  should  occur  prior  to  her  attaining 
that  age.  Those  trustees  were  given  the  pow- 
er to  manage  and  control  the  property  during 
the  time  It  was  to  be  In  their  hands,  and 
they  were  to  use  the  income  for  the  purpose 
of  educating  and  maintaining  Paul  Clendenen 
during  that  period ;  and  In  the  event  that  in 
the  judgment   of  the  trustees   the   Income- 
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should  be  Insnffldent,  they  were  then  author- 
ized to  use  for  that  purpose  a  portion  of  the 
principal  set  apart  to  her.  For  some  reason, 
it  appears,  the  testator  desired  to  prevent  this 
particular  child  from  having  the  full  use  and 
control  of  her  projperty  until  she  arrived  at 
the  age  of  25  years ;  and,  in  order  to  bridge 
over  the  chasm  between  his  death  and  the 
time  of  her  attainment  of  that  age,  the  man- 
agement and  control  of  the  property  was  giv- 
en to  the  appellants,  as  trustees.  They  were 
also  named  as  the  guardians  of  her  person 
and  estate.  The  power  of  the  trustees  to  sell 
the  land  In  controversy  exists,  if  at  all,  by 
virtue  of  those  terms  of  the  will  conveying 
them  the  property  to  be  held,  owned,  and  con- 
trolled by  them  In  trust  for  the  education  and 
maintenance  of  Paul  Clendenen  during  the 
time  designated.  Unless  this  power  is  im- 
plied in  the  terms  employed  in  the  will  giving 
the  right  of  control  and  management,  or  from 
the  qnality  of  the  estate  vested  In  them,  it 
must  be  sought  for  elsewhere^  if  found.  The 
right  to  control  and  manage  property  for  a 
limited  period  of  time  does  not  carry  with  It 
the  power  of  alienation.  Blanton  v.  Mayes, 
58  Tex.  422 ;  Anderson  v.  Stockdale,  62  Tex. 
54;  Wells  v.  Petree,  89  Tex.  429.  It  may 
be  conceded  that  the  quality  of  the  estate  con- 
veyed to  the  trustees  by  this  will  included  a 
legal  title  to  the  property  at  the  time  within 
which  they  were  to  hold  It;  yet  it  is  made 
evident  by  the  terms  of  the  will  that  com- 
plete dominion  over  the  property  was  not  In- 
tended. The  duties  to  be  performed  and  the 
authority  to  be  exercised  were  pointed  out  In 
the  language  used.  Such  language.  In  In- 
vtruments  of  the  kind  under  consideration, 
will  be  strictly  construed  so  as  to  keep  the 
powers  to  be  exercised  by  the  trustees  clear- 
ly within  the  limits  Intended  to  be  prescribed 
by  the  testator.  2  Underbill  on  Wills,  (  783. 
Had  the  testator  Intended  In  this  Instance 
to  confer  the  right  of  alienation  for  purposes 
of  reinvestment  upon  the  trustees  named  by 
him,  he  could  easily  have  done  so  by  the 
use  of  only  a  few  words  conveying  such 
meaning.  The  fact  that  no  bond  was  re- 
quired of  the  trustees  may  not  be  without 
some  significance  in  determining  whether  or 
not  such  omission  was  intentional.  A  stipula- 
tion exempting  such  trustees  from  the  re- 
quirement to  execute  a  bond  in  the  handling 
of  suOh  an  amount  of  property  for  that  length 
of  time  would  seem  to  strengthen  the  Infer- 
ence that  absolute  dominion  over  the  property 
during  the  time  for  which  It  was  held  was 
not  intended  to  be  given  Into  their  hands. 
It  cannot  be  said  that  the  exercise  of  the 
power  of  sale  In  this  instance,  for  the  purpose 
of  reinvestment,  was  essential  to  the  proper 
execution  of  the  trust  created.  There  Is  noth- 
ing In  the  will  to  indicate  that  the  testator 
waa  not  at  the  time  of  making  the  devise  en- 
tirely satisfied  with  the  investments  made 
by  him,  or  might  be  made  of  his  property 
prior  to  hii  death,  and  that  such  should  not 


remain  undisturbed  till  the  devisees  assumed 
absolute  control  over  the  property  devised. 
The  terms  used  In  placing  the  property  In 
the  hands  of  the  trustees  do  not  ex  vl  termini 
imply  the  right  of  alienation,  except  for  the 
one  purpose  named — ^when  the  income  should 
prove  Insufflcient  to  properly  maintain  and 
educate  the  beneficiary.  The  right  to  sell, 
even  under  those  contingencies,  is  only  a 
matter  of  inference.  The  will  does  not  ex- 
pressly say  that  a  sale  of  any  of  the  property 
may  be  made  even  for  that  purpose,  but  only 
that  a  portion  of  the  principal  may  be  used. 

If,  Instead  of  this  conveyance  having  been 
made  to  the  appellants,  as  trustees,  with  the 
duty  Implied  of  managing  and  controlling  the 
property  for  the  benefit  of  certain  named  dev- 
isees, with  Instructions  to  use  the  Income 
for  the  education  and  maintenance  of  certain 
named  parties,  the  bequest  had  been  made  to 
the  trustees  themselves,  as  individuals,  by 
lang^uage  equally  as  comprehensive  as  that 
here  used,  giving  them  the  right  to  own,  hold^ 
and  control  the  property  during  the  time 
named,  with  the  authori^  to  appropriate  to 
their  own  use  and  benefit  the  Income  and  rev- 
enues derived  from  the  property,  their  tenure 
to  terminate  upon  her  death,  or  the  arrival 
of  Paul  Clendenen  at  the  age  of  26  years, 
could  it  be  insisted  that  under  such  conditions 
they  would  be  authorized  to  alienate  any  por- 
tion of  the  real  estate  merely  because  it  might 
be  reinvested  and  thereby  yield  a  larger  In- 
come for  their  benefit?  We  think  not  Un- 
der such  circumstances  they  could  have  an 
estate  no  greater  than  that  which  would  go  to 
a  life  tenant,  with  remainder  to  another.  If 
a  life  tenant,  or  one  for  years,  should  under- 
take to  convey  the  entire  fee  his  conveyance 
would  operate  only  to  the  extent  of  transfer- 
ring his  own  Interest  Rev.  St  18D5,  art 
620.  Certainly  it  will  not  be  insisted  that  the 
title  which  these  trustees  took,  as  such,  in 
their  fiduciary  capacity,  would  authorize  them 
to  exercise  a  greater  degree  of  power  for  the 
benefit  of  the  cestui  que  trust  than  they  could 
have  exercised  had  they  taken  the  beneficiary 
interest  during  that  period  for  themselves. 
The  trustees  could  do  no  more  by  virtue  of 
the  quality  of  the  estate  they  held  for  the  ben- 
efit of  the  cestui  que  trust  during  their  tenancy 
than  a  life  tenant  could  do  for  himself  during 
the  same  time.  The  title  of  this  minor  be- 
comes absolute  only  upon  condition  that  she 
lives  to  reach  the  age  of  25  years.  The  appel- 
lants ask  In  the  alternative,  that  if  the  court 
should  be  of  the  opinion  that  the  will  did  not 
confer  the  right  of  alienation  upon  them.  It 
exercise  its  general  equity  powers  and  order 
a  sale  of  the  property  described.  This  relief 
was  also  refused  by  the  court  below. 

It  Is  alleged  In  the  petition,  and  shown  by 
the  evidence,  that  the  present  beneficiary,  and 
the  one  who  now  apparently  will  receive  the 
ultimate  benefits  of  the  property,  is  a  minor; 
that  the  tract  of  land  for  which  authority  to 
sell  is  desired  lies  In  a  creek  bottom,  and  has, 
during  the  last  five  years,  been  subject  to 
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overflow  from  high  water,  and  that  in  con- 
sequence of  such  oTerflows  It  has  yielded  little 
or  no  returns  In  the  way  of  rents  or  crops; 
that  the  investment  Is  considered  by  the  trus- 
tees as  unprofitable,  and  they  are  now  offered 
a  good  price  for  the  land — more.  In  their  Judg- 
ment, than  it  is  actually  worth.  The  court 
finds  also  that  it  would  be  to  the  personal 
financial  advantage  of  the  minor  to  have  the 
land  sold.  The  question  then  is:  Do  the  facts 
aa  alleged  show  such  a  condition  as  to  author- 
ize the  district  court  to  direct  a  sale  of  the 
property,  by  virtue  of  the  exercise  of  its  gen- 
eral powers  as  a  court  of  equity?  The  finding 
of  the  court  upon  the  matters  of  fact  may  rea- 
sonably be  limited  to  the  conclusion  that  the 
sale  of  the  property  at  the  price  offered  would 
be  a  profitable  financial  transaction,  and 
would  result  in  a  monetary  benefit  to  the  mi- 
nor beneficiary;  but  the  mere  fact  that  a 
transmutation  of  property  would  be  a  profit- 
able investment,  or  that  the  sale  and  reinvest- 
ment would  yield  a  larger  income,  furnishes 
no  sufficient  reason  for  a  court  of  equity  to 
order  a  sale  of  trust  property.  The  emer- 
gency must  be  greater  than  this.  If  the  show- 
ing were  made  that  the  property  Itself  is 
wasting  and  that  a  sale  of  It  is  essential  to 
its  preservation,  or  If  it  be  shown  that  the 
purposes  for  which  the  trust  was  created 
would  fail  unless  a  sale  of  the  property  be 
authorized,  and  that  the  particular  property 
be  converted  into  money  or  other  character 
of  property,  then  a  court  of  equity.  In  the  ex- 
ercise of  its  Inherent  powers  as  such,  might 
order  a  sale  even  though  it  should  not  have 
been  provided  for  by  the  terms  of  the  instru- 
ment by  which  the  trust  was  created.  Mayall 
V.  Mayall,  63  Minn.  511,  65  N.  W.  942;  Johns 
V.  Johns,  172  111.  472,  50  N.  B.  340;  Hale  v. 
Hale,  146  111.  227,  33  N.  E.  858,  20  L.  R.  A. 
247;   Alemany  v.  Wenslnger,  40  Cal.  288. 

In  the  Mayall  Case,  dted  above,  the  court 
uses  this  language :  "At  common  law  a  court 
of  equity  had  the  Inherent  power  to  do  what 
was  necessary  to  be  done  to  preserve  the  trust 
from  destruction.  The  district  court,  as  a 
court  of  general  jurisdiction  both  at  law  and 
In  equity,  has  the  same  inherent  power,  in  that 
respect,  as  was  possessed  by  a  court  of  chan- 
cery. The  authorities  are  all  one  way  on  this 
question.  •  •  •  The  power  of  the  court  is  ex- 
ercised, not  to  defeat  or  destroy  the  trust,  but 
to  preserve  It  Even  In  case  of  an  absolute 
trust,  the  trust  Is  not  destroyed.  There  1b 
merely  a  change  In  the  form  of  the  trust  prop- 
erty. The  proceeds  are  Impressed  with  the 
trust,  and  are  to  be  administered  In  accord- 
ance with  its  terms,  under  the  direction  of  the 
■court  The  distinction  must  be  kept  in  mind 
between  the  power  to  sell  or  mortgage  merely 
for  the  benefit  of  the  cestui  que  trust  and  the 
power  to  sell  or  mortgage  in  order  to  preserve 
the  trust  from  complete  destruction.  The 
court  will  always  exercise  the  power  for  the 
latter  purpose,  while  It  might  not,  and  usually 
would  not,  for  the  former." 

The  case  of  Hale  t.  Hale,  supra,  Involved 


the  power  of  a  court  of  chancery  to  order  the 
sale  of  the  estate  of  a  minor  then  In  the 
hands  of  a  trustee,  where  it  was  clearly  aliowa 
to  be  for  the  Interest  of  the  minor  that  the 
real  estate  should  be  converted  into  personal 
property.  This  case  was  cited  by  the  appel- 
lants herdn  to  support  their  proposition  that 
the  district  court  in  this  state,  as  a  court  of 
general  equity  powers,  had  the  authority  to 
decree  a  sale  in  this  case,  because  of  the  text 
that  the  beneficiary  was  a  minor.  It  was 
held  in  that  case  that  the  chancery  court  had 
the  power,  by  virtue  of  Its  general  jurisdic- 
tion over  the  estates  of  infants,  to  order  a 
sale  of  the  realty  under  the  circumstances 
surrounding  that  particular  case.  Under  our 
system  the  district  court  has  no  such  general 
jurisdiction  over  the  estates  of  minors  as 
was  probably  given  to  that  court  in  the  state 
of  Illinois.  In  our  state  Ck>nBtitutlon  the 
county  court  Is  Invested  with  general  juris- 
diction "to  transact  all  business  pertaining  to 
deceased  persons,  minors,  idiots,  etc.,  •  •  • 
including  the  settlement,  partition,  and  dis- 
tribution of  the  estate  of  deceased  persons." 
Const  {  16,  art  5.  The  jurisdiction  thus  con- 
ferred is  exclusive,  and  can  be  exercised  by 
no  other  court  in  this  state.  To  that  extent, 
at  least,  It  seems  that  the  general  power  of 
assuming  an  equitable  jurisdiction,  In  cases 
involving  the  estates  of  minors  which  might 
otherwise  be  inherent  in  the  district  court  as 
a  court  of  general  equity  jurisdiction,  has, 
in  this  state,  been  vested  in  the  county  court 
It  must  be  borne  in  mind  that  this  jurisdic- 
tion is  explicitly  conferred  by  the  Constitu- 
tion, and  is  not  derived  incidentally  from  the 
general  probate  powers  given  to  the  county 
court  If  it  is  intended  to  be  urged  in  this' 
case  that  the  district  court  should  take  cog- 
nizance of  the  subject-matter  here  presented, 
and  order  a  sale  of  the  real  estate,  upon  the 
grounds  that  It  would  be  a  financial  benefit 
to  the  minor,  as  was  done  in  the  Hale  Case^ 
the  jurisdiction  of  the  district  court  to  grant 
the  relief  upon  those  grounds  alone  might  be 
seriously  questioned.  The  court  below  de- 
cided that  It  had  no  authority  to  grant  the 
relief  prayed  for  In  this  case,  and  we  shall 
assume  that  it  based  that  conclusion  upon 
the  facts  pleaded  and  proven  upon  the  trial, 
and  the  finding  that  those  facts  were  not 
sufficient  to  justify  Its  interposition.  It 
would  be  indeed  a  dangerous  practice  for 
courts  of  equity  to  lend  their  powers  to  a 
disturbance  of  Investments  made  by  testa- 
tors, merely  because,  in  the  light  of  the  then 
existing  conditions  and  surroundings,  the 
sales  sought  to  be  authorized  might  be  pro- 
ductive of  better  immediate  returns.  The 
judges  of  the  district  courts  cannot  be  said 
to  be  specially  equipped  for  directing  such 
commercial  transactions;  and,  in  responding 
to  petitions  such  as  the  one  now  before  us, 
they  might,  in  many  Instances,  disturb  and 
undo  what  a  testator  had  Intended  to  be  per- 
manent, and  which  his  prudent  foresight  had 
induced  him  to  lielieve  was  a  wise  and  profr- 
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liable  investment  of  his  property  for  the  good 
of  those  whom  be  intended  should  ultimately 
receive  its  benefits.  Had  the  testator  in- 
tended his  investments  to  be  altered  and  his 
property  to  be  sold  and  Its  form  changed,  or 
speculative  enterprises  entered  upon,  he 
would  perhaps  have  lodged  that  authority  in 
the  trustees  named,  and  would  have  selected 
them  with  such  an  end  in  view. 

The  testimony  as  to  the  character  and  con- 
dition of  the  land  involved  shows  that  it 
merely  has  been  unproductive  during  the  last 
few  yearsk  solely  on  account  of  the  excessive 
wet  weather.  There  is  nothing  to  show  that 
the  property  was  wasting  and  that  a  sale  was 
necessary  for  its  preservation.  To  conclude' 
that  such  conditions  will  continue  during  the 
present  and  succeeding  years  is  to  ascribe  to 
the  witnesses  who  testified  as  to  such  condi- 
tions the  ability  to  make  long-range  weather 
forecasts  with  a  greater  degree  of  accuracy 
than  onr  observation  has  shown  has  been  at- 
tained by  even  those  who  aspire  to  be  called 
specialists  in  that  department  of  science.  We 
do  not  think,  therefore,  that  by  the  terms  of 
the  will  the  appellants  are  authorized  to 
make  the  sale  of  the  real  estate  Involved,  nor 
do  we  think  the  facts  alleged  In  the  applica- 
tion are  sufficient  to  justify  a  court  of  equity 
in  assuming  the  power  of  directing  a  sale  of 
the  property.  The  Judgment  of  the  district 
court  Is  therefore  affirmed. 

On  Rehearing. 

In  their  motion  for  a  rehearing  in  this  case, 
counsel  for  appellants  insist  with  much  ear- 
nestness that  we  were  In  error  in  the  con- 
stmctlon  we  placed  upon  the  facts  in  the  for- 
mer opinion  affirming  the  Judgment  of  the 
district  court.  In  support  of  that  contention 
they  make  copious  extract  from  the  testimo- 
ny contained  in  the  record.  It  may  be  that 
we  did  not  take  Into  account  all  of  the  facts 
quoted .  by  counsel,  nor  do  we  think  this 
should  have  been  done.  Our  purpose  was  to 
consider  only  such  facts  as  were  properly 
within  the  allegations  of  the  appellants'  peti- 
tion. Had  the  averments  of  this  petition 
been  as  comprehensive  as  the  testimony  con- 
tained in  the  record  there  might  have  been 
better  reasons  presented  to  the  trial  court 
for  granting  the  relief  prayed  for.  The  fol- 
lowing Is  a  copy  of  that  portion  of  the  peti- 
tion wliich  sets  forth  the  facts  uimn  which 
we  are  asked  to  reverse  the  Judgment  of  the 
district  court  on  that  ground:  "That  said 
tract  of  land  is  all  bottom  land,  and  is  sub- 
ject to  frequent  overflows,  so  much  so  that 
no  crops  have  been  made  thereon,  and  it  has 
not  yielded  anything  for  the  last  four  years 
and  It  cannot  be  rented  so  as  to  bring  in  any 
income,  and  there  Is  no  way  by  which  the 
trustees  can  use  it,  or  have  It  used  which  will 
make  it  productive  or  beneficial,  and  such  has 
been  Its  condition  for  the  last  four  years. 
That  during  a  few  dry  years  prior  to  1903 
about  90  acres  of  the  same  was  cleared  up, 
put   In   cultivation,  and  yielded  reasonably 


good  income  as  a  farm,  but  since  then  it  has 
not  been  of  any  value,  and,  in  the  judgment 
of  plaintiffs,  it  will  be  many  years,  if  ever,, 
before  its  use  will  again  become  of  any  val- 
ue." It  Is  a  rule  so  elementary  as  to  need 
no  citation  of  authority  that  facts  not  plead- 
ed cannot  be  made  the  basis  of  a  recovery. 
Hence,  in  discussing  the  evidence  in  the  origi- 
nal opinion,  we  only  had  reference  to  those 
which  came  within  the  averments  of  the  peti- 
tion. The  only  facts  alleged  as  a  reason  why 
a  court  of  equity  should  order  the  cale  are 
that  the  land  is  subject  to  overflow,  or  has 
been  since  1903,  and  during  that  time  has 
yielded  no  income,  and  that,  "in  the  Judg- 
ment of  plaintiffs,  it  will  be  many  years,  if 
ever,  before  its  use  will  again  become  of  any 
value."  It  Is  admitted  that  prior  to  1003 
some  good  crops  were  grown  ui)on  the  land 
In  question,  and  that  during  a  series  of  dry 
years  it  was  considerably  enhanced  in  value. 
Its  present  depreciated  condition  is  alleged  to 
be  due  solely  to  the  overflows  resulting  from 
the  excessive  rainfall  in  that  locality  since 
the  year  1903.  The  location  of  this  tract  of 
land  being  In  a  creek  bottom,  where,  from  its 
very  nature,  It  must  be  subject  to  overflows 
when  the  rainfall  Is  heavy,  that  subjec- 
tion is  one  of  Its  essential  characteristics  and 
must  have  been  known  to  the  testator,  and 
was  probably  considered  by  him  at  the  time 
he  made  his  investment.  Unless  we  assume 
that  the  overflows  during  the  last  few  years 
are  the  result  of  weather  conditions  so  im- 
uaual  as  not  to  be  considered  within  a  reckon- 
ing based  upon  common  experience,  we  are 
bound  to  conclude  that  Mr.  Clendenen,  the 
testator^  purchased  the  land  with  a  full 
knowledge  that  the  conditions  which  are  al- 
leged to  have  obtained  during  the  last  few 
years  were  liable  to  occur;  The  petition  does 
not  state  that  the  land  is  wasting  or  sustain- 
ing any  permanent  damage,  but  merely  that 
the  use  of  it  has  been  unprofitable.  How 
long  those  conditions  will  continue  is  purely 
a  matter  of  conjecture. 

In  giving  courts  of  equity  the  general  pow- 
er over  trust  property,  with  authority  to  or- 
der a  sale  when  necessary  to  preserve  the 
property,  or  to  carry  into  effect  the  purposes  of 
the  trust  and  prevent  a  failure,  it  was  intend- 
ed that  a  certain  degree  of  Judicial  discretion, 
should  be  lodged  in  the  trial  court  In  deter- 
mining the  sufficiency  of  the  facts  relied  up- 
on in  any  case  to  justify  granting  such  re- 
lief when  sought.  The  judgments  of  trial 
courts  in  granting  or  refusing  an  order  of 
sale,  when  asked  upon  those  grounds  alone, 
must  be  looked  upon  as  a  judgment  based  up 
on  facts,  and  should  be  treated  much  In  the 
same  light  we  do  other  conclusions  of  fact 
by  such  courts.  In  all  cases  the  findings  of 
fact,  or  the  conclusions  therefrom,  will  not 
be  disturbed  by  an  appellate  court  unless 
clearly  shown  to  be  erroneous.  East  v.  Key 
(Ark.)  106  S.  W.  202.  In  this  case  the  court 
below  refused  the  relief  prayed  for.  We  must 
regard  this  refusal  as  founded  ui>on  the  con- 


Digitized  by 


Google 


286 


109  SOUTHWESTERN  REPOBTEa 


fTex., 


«IuBlon  tbat  the  facts  pleaded  and  proven 
did  not  fnrniab  what  the  court  considered 
sufficient  grounds  for  the  exercise  of  Its  equi- 
table anthorlty  to  decree  a  sale  of  the  land. 
Any  other  construction  of  the  judgment  ren- 
dered would  convey  the  Idea  that  the  court 
was  unaware  of  Its  judicial  power,  which  can- 
not be  Indulged.  This  judgment  should  not 
be  disturbed  under  the  showing  here  made. 
The  motion  for  rehearing  Is  overruled. 


ST.  liOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.  SHIPP.» 

(Court  of   Civil   Appeals  of  Texas.    Jan.    18, 
190a    Rehearing  Denied  Feb.  22.  190&) 

1.  Tbiax  —  iRSTBUCnORB  —  ASSXTMPnON   0» 

Facts. 

In  an  action  against  a  railway  company 
for  injury  to  a  brakeman  coupling  cars,  it  was 
proper  to  refuse  to  give,  without  qualification, 
an  instruction  that  if  the  company  had  a  rule 
prohibiting  employes  from  going  between  cars 
to  malce  couplings,  and  the  bralceman  Imew 
thereof,  and  failed  to  observe  it,  and  his  failure 
proximately  contributed  to  his  injury,  the  jury 
should  find  for  the  company,  unless  the  rule  had 
'been  abrogated,  since  it  assumed  as  a  matter  of 
law  that  a  conscious  violation  of  the  rule  on  the 
brakeman's  part  amounted  to  contributory  negli- 
gence. 

2.  Masteb  and  Servant— Pxbsohai,  Injubies 

— QtJESnON  FOB  JtTBT. 

In  an  action  against  a  railway  company  for 
injury  to  a  brakeman  conpliog  can,  held,  under 
the  evidence,  a  question  for  the  Jury  whether  he 
was  negligent  in  violating  a  rule  prohibiting  em- 

I>Ioy68  from  going  between  cars  to  make  conp- 
ings.  If  the  role  bad  not  been  abrogated. 
8.  TaiAir-lNSTBDcnoNS — Modification. 

Tlie  mere  fact  that  a  modified  requested  in- 
■truction  is  given  as  one  requested  is  not  mate- 
rial If  the  instruction  la  otherwise  unobjection- 
able. 
4.  Same— Rkpetitton. 

In  an  action  against  a  railway  company  for 
Injury  to  a  brakeman  coupling  cars,  the  court's 
failure  to  submit  in  the  general  charge  the  ques- 
tion of  the  brakeman's  negligence  in  violating 
rules  prohibiting  the  employes  from  going  be- 
tween cars  to  make  couplings  was  not  error 
where  a  requested  instruction  covering  the  mat- 
ter was  given  in  an  amended  form,  and,  as  giv- 
en, was  not  reversibly  erroneous  in  the  particu- 
lars urged  against  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  703-717.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Mike  E.  Smith,  Judge. 

Personal  injury  action  by  Wllford  Shipp 
against  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Spoonts,  Thompson  &  Barwlse,  E.  B.  Per- 
Idns,  and  Daniel  Upthegrove,  for  appellant 
R.  L.  Oarlock,  for  appellee. 

CONNER,  C.  J.  This  appeal  Is  from  a  judg- 
'ment  In  the  sum  of  $7,500  in  appellee's  favor 
for  damages  for  personal  injuries  received 
under  circumstances  substantially  alleged  and 
proved  as  follows:  Appellee  on  about  the 
19th  day  of  March,  1906,  was  employed  as  a 
Sirakeman  on  one  of  appellant's  trains.     In 

*Wnt  ot  error  denied  by  Supreme  Court 


the  performance  of  his  duties  while  at  Piano, 
Tex.,  under  the  direction  of  the  conductor  of 
the  train,  appellee  was  assisting  to  place  a 
box  car  on  a  side  track.  In  obedience  to  sig- 
nals from  appellee  to  the  engine  crew,  the  car 
was  backed  upon  the  side  track,  and  on  to 
within  about  a  car's  length  of  other  standing 
cars,  when  the  moving  car  was  stopped,  and 
appellee  went  forward  to  adjust  the  coupling 
on  the  stationary  car.  While  so  engaged, 
another  one  of  appellant's  brakemen,  without 
appellee's  knowledge,  negligently  signaled  the 
engineer  or  fireman  to  back  the  car  to  which 
the  engine  was  attached,  which  was  done,  and 
appellee  was  caught  between  the  bumpers  of 
the  cars,  and  seriously  injured  as  alleged. 

Appellant  requested  special  charge  No.  1,  to 
the  effect  that  If  the  Jury  found  that  appel- 
lant "had  rules  or  regulations  in  force  pro- 
hibiting the  employes  from  going  in  between 
the  cars  for  the  purpose  of  making  a  coupling, 
and  that  plaintiff  knew  of  such  rule  and  fail- 
ed to  observe  same,  and  that  his  failure  to 
obey  such  rule  proximately  contributed  to  his 
injury,"  the  Jury  should  find  for  defendant, 
unless  they  further  found  that  the  rule  had 
been  abrogated,  etc.,  as  had  been  alleged  by 
the  appellee.  The  court  gave  the  charge  re- 
quested, save  that  it  was  amended  by  the  tn- 
sertlon  of  the  words,  "And  you  find  that  his 
act  In  going  in  between  the  cars  was  negli- 
gence on  his  part,  and  that  such  negligence, 
if  any,  proximately  contributed  to  his  injury," 
immediately  following  the  words  in  the  spe- 
cial charge  above  quoted,  "that  the  plaintiff 
knew  of  such  rule."  The  special  charge  re- 
quested was  Incorrect  in  assuming  as  a  mat- 
ter of  law  that  a  conscious  violation  of  the 
rule  on  appellee's  part  amounted  to  contrlbn- 
tory  negllgenca  Whether  it  did  so  or  not  was 
dependent  upon  the  circumstances.  While  ap- 
pellant's servant  whose  signal  brought  the 
moving  car  upon  appellee  testified  that,  before 
he  made  such  signal,  he  warned  appellee  of 
the  approaching  car,  and  that  appellee  there- 
upon went  out  from  between  the  cars  and 
again  returned,  contrary  to  a  rule  of  the  com- 
pany, appellee  testified  that  he  had  caused 
the  moving  car  to  come  to  a  fall  stop,  and 
that  without  warning  of  any  kind,  and  with- 
out knowledge  on  his  part.  It  had  been  moved 
upon  and  crushed  him,  and  it  was  for  the 
Jury  to  say  undo*  all  the  circumstances 
whether.  If  the  rule  had  not  been  abrogated, 
as  there  was  testimony  tending  to  show,  ap- 
pellee was  guilty  of  negligence  in  violating  it 
Railway  v.  Adams,  94  Tex.  lOS,  68  S.  W.  831 ; 
Railway  v.  Cornell,  69  S.  W.  980,  29  Tex.  Civ. 
App.  696;  Railway  v.  Bodle,  82  Tex.  Civ. 
App.  168,  74  S.  W.  100.  The  mere  fact  ttaat 
the  charge  as  amended  was  given  as  one 
requested  by  appellant  cannot  be  material. 
If  otherwise  unobjectionable,  and,  if  there  Is 
any  other  error,  appellant  falls  to  point  it  out 
either  In  Its  proposition  or  in  the  argument 
thereunder. 

The  court's  omission  In  the  general  ciutige 
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to  snbmit  the  question  of  appellee's  negligence 
tn  violating  the  mles  of  the  appellant  com- 
pany prohibiting  employes  from  going  In  be* 
tween  cars  for  the  purpose  of  coupling  or  un- 
coapUng  them,  called  for  an  appropriate  re- 
quested Instruction  on  this  point.  The  one  re- 
quested was  glTen  In  an  amended  form,  and, 
It  not  being  reyerslbly  erroneous  In  the  par- 
ticulars urged  against  it,  we  fall  to  find  merit 
In  the  second  asslgnmait  complaining  of  the 
omission  indicated. 

We  think  the  othor  special  charges  request- 
ed were  properly  refused,  and  find  nothing  in 
the  argument  of  appellee's  counsel  In  his 
closing  speech  requiring  a  reversal,  nor  do 
we,  as  is  Insisted  in  the  sixth,  seventh,  and 
^ghtb  assignments,  agree  with  the  contention 
that  the  verdict  of  the  jury  is  excessive  or 
unsnstalned  by  the  testimony.  We  will  not 
undertake  to  set  out  the  facts  other  than  we 
have  already  stated,  but  add  that  we  have 
considered  the  evidence  as  a  whole,  and  con- 
clude that  appellant  was  guilty  of  negligence 
as  alleged  proximately  contributing  to  appel- 
lee's injuries,  and  that  he  himself  was  with- 
out contributory  negligence  and  was  serious- 
ly and  perhaps  permanently  injured  to  the 
extent  of  the  verdict 

It  is  ordered  that  the  judgment  be  affirmed. 


MISSOURI.  K.  *  T.   ET.  OO.  OF  TEXAS 
V.  HARRIS. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1908.    Rehearing   Denied   April   15,   1908.) 

APPXAT— RBVIVW— FlNDINOS    OF    Fact. 

The  verdict  will  not  be  diatnrbed,  there  be- 
ing evidence  supportiuK  it,  though  there  was  evi- 
dence which  would  have  supported  a  verdict 
for  the  other  party. 

[Ed.  Note.— For  caaee  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  {{  3935-3937.1 

Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge. 

Action  by  Simon  Harris  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed.  ' 

W.  B.  Spell,  for  appellant  T.  J.  Lawhon 
and  W.  H.  Nunn,  for  appellee. 

KET,  3.  Simon  Harris,  as  plaintiff,  sued 
and  recovered  judgment  for  $275  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
«f  Texas  for  damages  on  account  of  injury 
sustained  by  two  race  horses,  shipped  by  the 
plaintiff  from  Cleburne,  Tex.,  to  Taylor,  Tex. 
The  plaintiff  charged  that  the  defendant  neg- 
ligently delayed  the  shipment,  and  negli- 
gently used  the  car  in  which  the  horses  were 
shipped  for  switching  purposes,  and  that  the 
defendant  wrongfully  and  negligently  held 
the  animals,  and  refused  to  deliver  them  to 
the  plaintiff,  after  they  reached  Taylor,  their 
destination,  for  three  days.  The  defendant 
answered .  by  a  general  denial,  and  specifi- 
cally averred  that  the  animals  In  question 
wer«  transported  within  a  reasonable  time, 


and  that  It  was  not  guilty  of  any  negligence 
or  wrongful  conduct,  and  that  the  animals 
were  not  in  fact  injured  at  all. 

We  find  evidence  in  the  record  which  sup- 
ports the  verdict  of  the  jury,  although  the 
defendant  submitted  testimony  to  the  con- 
trary which  would  have  supported  a  verdict 
for  it  The  charge  of  the  court  was  fair  and 
reasonably  accurate.  At  any  rate,  the  ob- 
jections urged  against  It  are  not  well  taken. 
Nor  was  error  committed  In  refusing  request- 
ed Instructions.  All  questions  presented  in 
appellant's  brief  have  been  considered,  and 
are  ruled  on  adversely  to  appellant 

Judgment  affirmed. 


MARTINEZ  et  al.  v.  CITY  OF  DALLAS.* 

(Court  of  Civil  Appeals  of  Texas.     March  7, 

1008.    Rehearing  Denied  March  28,  1008.) 

1.  Dedication— Lard  fob  Stbeets. 

Where  the  owner  of  land  makes  a  plat 
thereof  as  an  addition  to  a  city  and  records  it, 
and  then  executes  deeds  of  lots  therein  described 
as  being  in  such  addition,  there  is  a  dedication 
of  a  strip  in  the  addition,  clearly  Indicated  by 
the  map  as  intended  as  a  street  or  an  open  way 
reserved  for  the  pnblic,  whether  or  not  the 
purchasers  buy  with  special  view  to  that  partic- 
ular strip. 

[Ed.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  15,  Dedication,  {{  34-47.] 

2.  Same— Revocation. 

The  right  to  the  use  ot  a  strip  in  an  addi- 
tion, vested  in  purchasers  of  lots  and  through 
them  in  the  public,  the  sale  being  with  reference 
to  the  recorded  plat  showing  the  strip  was  in- 
tended as  a  street,  is  irrevocable,  though  there 
was  no  formal  acceptance. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  19,  Dedication,  «  84,  W,  77,  78.] 

Error  from  District  Caart,  Dallas  County ; 
Thos.  F.  Nash,  Judge. 

Action  by  the  city  of  Dallas  against  P.  P. 
Martinez  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

W.  A.  Kemp,  for  plaintiffs  In  error.  J.  J. 
Collins  and  J.  C.  Robertson,  for  defendant 
in  error. 

BAINEY,  C.  X  The  city  of  Dallas  brought 
this  action  of  trespass  to  try  title  against  P. 
P.  Martinez  and  Archibald  Cribbs  to  recover 
a  certain  strip  of  land  in  possession  of  de- 
fendants. Plaintiff  claims  that  it  held  a  com- 
plete and  unconditional  easement  over  the 
said  strip  of  land  by  dedication  from  Q.  W.  Er- 
vln  for  the  purpose  of  a  public  street  Defend- 
ants claim  there  was  no  dedication,  or,  If  so, 
said  dedication  had  been  revoked  by  said  Er- 
vln  before  any  rights  of  the  city  had  attached. 
A  trial  resulted  in  a  verdict  and  judgment  for 
the  city. 

The  evidence  shows  that  O.  W.  Brvln  own- 
ed a  tract  of  land  In  the  city  of  Dallas,  a  part 
of  which  be  caused  to  be  platted  into  blocks, 
lots,  streets,  and  alleys,  had  a  map  or  sketch 
thereof  made,  and  had  the  same  acknowl- 
edged and  placed  on  record  in  Dallas  county 
on  February  Id,  1884.  A  copy  of  said  map 
here  follows: 

*Wrlt  ot  error  granted  by  Supreme  Oourt 
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Errln's  Addition  to  the  City  of  Dallas. 
Scale,  400  ft  to  1  in. 
"The  State  of  Texas,  County  of  Dallas. 

"Know  all  men  by  these  presents  that  I,  O. 
W.  Eirin,  constitute,  make,  and  dedicate  this 
map,  or  at  least  that  portion  of  the  same  as 
shown  within  the  blue  lines,  as  the  map  of 
Errln's  addition  to  the  town  of  Dallas ;  said 
map  only  coTering  or  indicating  the  land  now 
owned  and  formerly  owned  by  me. 

"Witness  my  hand  this  February  19,  A.  D. 
1884.  G.  W.  Brvln. 

"Note. — This  sketch  embraces  all  of  Q. 
W.  Errln  map  Included  in  the  blue  lines  refer- 
red to  In  his  dedication." 

The  red  dot  i  on  the  map  Indicates  the  strip 
of  land  in  dispute.  Previous  to  the  making 
and  recording  of  said  plat  Ervln  had  made 
numerous  deeds  at  different  times  referring 
to  Errln's  addition  to  the  city  of  Dallas. 
There  has  never  been  but  one  addition  known 
as  "Ervln's  Addition  to  the  City  of  Dallas." 
Afterwards,  on  February  29,  1884,  G.  W.  Er- 
vln executed  to  one  Loeb  a  deed  to  a  lot  de- 
scribed as  being  in  Ervln's  addition  to  the 
city  of  Dallas.  On  March  28, 1884,  Ervin  exe- 
cuted to  one  Brozlus  a  deed  to  a  lot  in  the 
city  of  Dallas  as  being  In  Ervln's  addition  to 
the  city  of  Dallas.  On  April  16,  1884,  Ervin 
executed  a  deed  to  one  Overand,  conveying 
land  described  as  follows,  to  wit:  "Situated 
hi  the  city  and  county  of  Dallas,  and  being  a 
part  of  Ervln's  addition,  beginning  at  the  S. 
comer  of  lot  8  in  block  299  of  said  addition 
on  tbe  N.  E.  line  of  a  lot  sold  by  G.  W.  Er- 
vin and  wife  to  Hibbler  &  Sickles;  thence 
N.,  46°  E..  with  the  S.  E.  line  of  lot  No.  8,  74 
feet,  to  S.  W.  line  of  Cottonwood  street; 
thoice  S.,  450  E.,  with  said  line  of  Cotton- 
wood street  extending  28  feet  to  a  stake; 
thence  N.,  45°  E.,  47  feet,  to  the  Intersection 
of  Cottcmwood  street  and  an  alley ;  thence  S., 
40H°  W.,  S.  W.  line  of  said  street  120  feet 
to  a  stake;  thence  S.,  23%°  E.,  82  feet  to  a 
stake ;  thence  in  a  S.  E.  direction,  52  feet  to 
a  stake  in  branch  on  S.  Spear's  line;  thence 
along  said  branch  in  a  westerly  direction, 
with  said  Spear's  line,  146  feet  to  the  comer 
of  Hibbler  &  Sickles'  lot  and  said  Spear's 
line;  thence  N.,  42°  W.,  with  said  Hibbler  & 
Sickles'  line,  188  feet  to  the  place  of  beginning 
— being  the  unsold  balance  of  my  addition  In- 
clnded  between  block  299,  Cottonwood  street 
3S  feet  wide,  and  the  Spear,  Hibbler  &  Sick- 
lea'  lines,  according  to  plat."  This  descrip- 
tion Inclndes  the  land  In  controversy.  Up  to 
1902.  when  this  strip  was  closed  by  plaintiffs 
In  error.  It  had  been  open  and  used  by  pedes- 
trians as  a  common  way.  In  1888  a  franchise 
was  granted  to  a  street  railway  company. 
who  built  a  track  and  operated  cars  over  it 
for  some  years,  but  It  was  abandoned.  The 
dty  did  some  work  on  It  before  the  railway 
was  bnilt  but  never  prepared  it  for  vehicles ; 

1  The  red  dot  Is  represented  on  the  map  by  a  *. 
10»S.W^19 


it  being  an  undesirable  part  of  town  for  resi- 
dences. Both  sides  were  fenced,  and  while 
no  name  appeared  on  the  map  it  was  known 
by  several  names,  more  commonly  as  "Burk 
street"  One  party  had  built  a  residence  fa- 
cing the  strip  at  the  time  the  plaintiffs  in  er- 
ror" bought  In  1877  Ervin  stated  to  one  par- 
ty when  asked  about  It  that  he  was  going  to 
hold  it  as  a  street  for  the  use  of  the  people 
to  whom  he  had  sold  to  get  to  their  property. 
In  1882  one  Hayes  prepared  a  map  of  this' 
land  on  which  map  the  strip  in  controversy 
Is  shown  to  be  closed.  In  1887  the  offlcial 
map  of  the  city  of  Dallas  shows  this  strip  to 
be  closed.  This  strip  had  been  assessed  for 
taxes  by  the  city,  and  Martinez  had  paid  the 
taxes  thereon. 

The  first  assignment  of  error  complains  of 
the  court's  action  in  instructing  the  Jury  that 
in  placing  the  map  on  record  Q.  W.  Ervln 
dedicated  the  strip  of  land  In  controversy  to 
the  public  as  a  street  The  proposition  by 
plaintiffs  in  error  is,  in  effect,  that  the  map 
recorded  by  Ervin  falls  to  show  "clearly  and 
unmistakably"  an  intention  to  dedicate; 
there  being  evidence  hi  the  nature  of  maps 
and  conduct  of  Ervln  at  the  time  to  show  a 
different  Intention.  There  is  no  controversy 
but  what  Ervln  made  a  map  of  Ervln's  addi- 
tion to  the  city  of  Dallas,  signed  and  ac- 
knowledged it  and  had  it  recorded  in  the 
county  records  of  Dallas  county.  This  map 
indicated  the  subdivisions  by  blocks,  lots, 
streets,  and  alleys,  the  streets  being  named, 
hut  the  alleys  were  not  named.  The  strip  ih 
controversy  was  not  named  on  the  map.  It 
shows  a  strip  wider  than  the  alleys,  but  not 
quite  as  wide  as  the  streets  named.  To  one 
buying  property  in  Ervln's  addition  to  the 
d^  of  Dallas  the  recorded  map  clearly  indi- 
cated that  the  strip  was  intended  as  a  street 
or  an  open  way  reserved  for  public  use.  This 
being  the  condition  when  Loeb  and  Brozlus 
bought,  we  think  the  court  properly  construed 
the  map  as  a  dedication,  and  there  was  no 
error  in  the  charge  In  the  respect  complained 
of.    Oswald  V.  Grenet,  22  Tex.  99. 

The  other  contention  is  that  If  the  record 
of  the  map  constituted  a  dedication,  such 
dedication  had  been  revoked  by  the  deed  of 
Ervln  to  Overand  before  acceptance  by  the 
city,  or  by  any  act  of  Ervin  that  would  estop 
him  from  a  revocation.  There  was  no  specific 
act  by  the  city  shown  to  indicate  an  accept- 
ance before  the  execution  of  the  deed  by  Er- 
vin to  Overand,  but  there  was  no  necessity 
of  such  acceptance  to  make  such  dedication 
binding,  where  the  owner  of  such  property 
has  conveyed  to  parties  with  reference  to 
such  dedication.  After  Ervln  had  recorded 
his  plat,  and  befbre  he  sold  to  Overand,  he 
conveyed  two  separate  parcels  of  said  land  to 
different  parties,  reciting  therein  that  said 
parcels  were  In  Ervln's  addition  to  the  city 
of  Dallas.  By  these  deeds  this  strip  vested 
in  the  public  and  in  the  city  the  right  to  use 
It  as  a  street  and  the  city  had  tbe  right  to 


Digitized  by 


Google 


290 


109  SOUTHWESTEBN  REPORTER. 


(TeaB. 


take  possession  of  and  use  said  street  when- 
ever the  progress  of  the  town  should  make  it 
necessary.  The  right  to  the  use  of  this  strip 
for  a  street  having  vested  In  the  purchasers, 
and  through  them  in  the  public,  It  was  Irrev- 
ocable, and  there  was  no  necessity  for  a 
formal  acceptance.  City  of  Corslcana  v. 
Zom,  97  Tex.  817,  78  S.  W.  924.  Loeb  and 
Townsend  having  purchased  with  reference 
to  Ervln's  addition  to  tiie  city  of  Dallas  all 
rlghts.and  appurtenances  that  attached  to  lots 
by  reason  of  said  addition  vested  In  them,  it 
is  immaterial  whether  they  bought  with  sx>e- 
clal  view  to  this  particular  strip.  So  there 
was  no  error  In  the  court  charging  the  Jury 
to  find  for  plaintiff  if  Loeb  and  Townsend 
tx>ught  with  this  strip  In  view  as  a  street. 

In  our  opinion  the  facts  warranted  a  per- 
emptory instruction  for  plaintiff.  Therefore 
the  other  assignments  of  error  not  discussed 
are  harmless. 

The  Judgment  is  affirmed. 


CONVERSE  BRIDGE  CO.  t.  GRIZZLE. 
(Supreme  Court  of  Tennessee.    April  7,  1908.) 

1.  Masteb  ahd  Ssbvant— Injubibs  to  Sebv- 
ANT8— Duty  to  Furnish  Safe  Tools  and 
Implements. 

It  is  a  master's  absolute  duty  to  use  active 
diligeDce  to  prevent  improper  or  unsafe  tools  or 
Implements  being  furnished  an  employ^,  by 
which  he  may  be  injured,  and  it  is  not  necessary 
that  the  master  should  be  advised  of  the  particu- 
lar defects  causing  an  iniury;  but  it  is  liable 
if  the  defects  are  of  such  a  character  that  it 
was  its  duty  to  take  notice  of  them. 

[B>d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  171-176.] 

2.  Same— DuTT  of  Masteb  to  Inspect  Ap- 
pliances. 

A  master  is  not  only  bound  to  furnish  safe 
appliances  in  the  first  instance,  but  must  exer- 
cise proper  diligence  to  keep  them  safe,  and  can- 
rot  disregard  the  duty  of  inspection  simply  be- 
cause the  appliance  nas  hitlierto  always  per- 
formed its  functions  properly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g{  235-242.] 

S.  Samb— Injury  fbom  Defective  Apflianoe 

— Negliqenck. 

Decedent,  in  a  bridge  company's  employ, 
was  ordered  by  the  foreman  to  assist  in  moving 
some  heavy  metal  by  a  derrick.  The  derrick, 
which  was  constructed  of  pine  timbers,  had  been 
in  use  for  probably  five  years,  and  bad  stood  in 
the  same  position  for  about  two  years,  yet  it  did 
not  appear  that  the  company  had  ever  inspected 
it,  and  because  of  the  rotten  condition  of  its 
timbers  it  collapsed  while  in  use,  causing  de- 
cedent's death.  Held,  that  the  company  was 
liatile  for  its  failure  to  exercise  proper  diligence 
to  keep  the  derrick  in  safe  condition. 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  {{  171-176.] 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;  M.  M.  Allison,  Judge. 

Death  action  by  Carrie  O.  Grizzle  against 
the  Converse  Bridge  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Smith  St  Carswell,  for  appellant.  Head  & 
Ford,  for  appellee. 


McALISTER,  J.  The  plaintiff  below  re- 
covered a  verdict  and  Judgment  against  the 
bridge  company  for  the  sum  of  $5,000  as  dam- 
ages for  the  negligent  killing  of  her  husband, 
George  W.  Grizzle.  The  company  appealed 
and  has  assigned  errors. 

The  cause  of  action  alleged  in  the  declara- 
tion was  that  the  defendant  company  was  en- 
gaged in  the  business  of  making  steel  bridges, 
and  in  the  conduct  of  its  business  employed  a 
derrick,  constructed  for  the  main  part  of  wood, 
located  Just  outside  of  a  shed,  and  used  in 
hoisting,  handling,  and  moving  heavy  mate- 
rial. It  is  then  alleged  that  the  husband  of 
plaintiff,  G.  W.  Grizzle,  was  employed  by  the 
defendant  company  to  work  under  the  shed, 
and  not  on  the  outside;  but  that  in  June, 
1906,  deceased  was  ordered  to  leave  his  work 
to  assist  in  loading  and  operating  the  derrick, 
and  that  while  so  employed  the  derrick  gave 
way  and  fell  upon  deceased,  killing  him.  It 
is  alleged  that  the  place  where  deceased  was 
sent  to  work  was  unsafe  and  unsuitable  by 
reason  of  the  Imperfect  location  of  the  derrick, 
its  want  of  strength  for  the  heavy  load  at- 
tempted to  be  lifted,  its  old  and  worn  condi- 
tion, and  the  fact  that  the  braces  and  timbers 
and  other  material  of  the  derrick  were  old, 
rotten,  and  not  of  sufficient  strength  and  size, 
and  not  securely  and  safely,  attached  and 
fastened  at  the  base  of  the  derrick,  so  as  to 
hold  and  support  the  structure.  It  Is  alleged 
that  the  lower  part  of  the  derrick  was  attempt- 
ed to  be  fastened  In  the  soil  by  means  of  braces 
extending  Into  and  under  a  box,  with  rocks  over 
and  around  the  brace  or  braces,  so  that  the 
same  could  not  be  seen  at  the  lower  end,  and 
at  the  time  of  the  accident  these  braces  gave 
way  and  pulled  loose  from  the  lower  fasten- 
ing, on  account  of  being  old,  rotten,  and  Inse- 
curely fastened. 

It  Is  then  alleged  that  plaintitTs  husband 
was  taken  from  a  much  safer  work,  wh}ch  he 
understood,  and  was  ordered  to  work  at  the 
derrick,  a  dangerous  place,  without  being 
warned  of  its  rotten  and  dangerous  condition, 
or  given  any  Instructions  how  to  do  the  work 
or  avoid  the  danger.  It  is  further  alleged  that 
the  dangerous  condition  of  the  derrick  was 
known  to  the  defendant  company,  or  could 
have  been  known  by  the  exercise  of  ordinary 
care  and  caution,  but  was  unknown  to  plain- 
tiff's husband. 

The  defendant  company  Interposed  a  plea 
of  not  guilty.  Defendant  Introduced  no  tes- 
timony, but  at  the  conclusion  of  plaintiff's 
testimony  moved  for  peremptory  instructions. 
This  motion  was  overruled  by  the  trial  Judge, 
and  the  cause  submitted  to  the  Jury  on  plain- 
tiff's testimony,  with  the  result  already  stated. 

The  main  contention  on  behalf  of  the  de- 
fendant company  in  this  court  Is  that  the  trial 
Judge  erred  In  refusing  to  direct  a  verdict  In 
behalf  of  the  defendant,  since  there  was  no 
evidence  on  which  a  verdict  could  be  based 
In  favor  of  the  plaintiff.  This  asalgimient  of 
error  calls  for  a  review  of  the  testimony. 

It  is  admitted  that  the  deceased  was  regu- 
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tarly  employed  In  riveting  tubes  inside  the 
shed,  but  a  Bbort  time  before  the  accident  was 
ordered  by  the  foreman  to  assist  In  moving 
some  heavy  pieces  of  metal,  called  "angles," 
for  the  purpose  of  placing  them  in  a  car.  On 
account  of  their  weight  these  angles  were  lift- 
ed by  a  heavy  derrick.  The  construction  of 
tbe  derrick  is  thus  described:  It  had  a 
straight  mast,  which  stood  upon  a  frame  and 
was  supported  by  two  beams,  known  as  "stiff 
legs."  The  whole  structure  stood  upon  a 
frame  or  platform  of  heavy  beams  about  4  or 
5  feet  above  the  ground.  Around  the  end  of 
the  stiff  legs,  which  were  bolted  to  this  frame- 
work, were  placed  pens  made  of  cross-ties  and 
flUed  with  large  rock,  coming  up  some  3  feet 
on  tbe  stiff  legs.  The  object  of  this  arrange- 
ment was  to  make  a  counterweight  for  the 
weight  that  was  to  be  lifted  by  the  derrick. 
Tbe  mast  moved  laterally  on  a  pivot  at  the 
top  and  bottom,  which  moved  In  properly  ar- 
ranged Iron  plates,  the  top  plate  being  at- 
tached to  the  upper  ends  of  the  two  stiff  legs; 
the  stiff  legs  acting  thus  as  braces  and  stand- 
ing at  an  angle  of  some  SO  or  40  degrees,  and 
being,  of  course,  to  an  extent  supported  by 
the  top  of  the  mast.  l%e  pens  in  which  the 
stiff  legs  rested  were  about  20  feet  from  the 
base  of  the  mast  The  stiff  leg  was  the  main 
brace  to  hold  tbe  upright  piece  or  mast,  so 
that  it  would  carry  the  load.  Tbe  stiff  leg 
«r  brace  In  this  derrick  was  constructed  of 
pine  boards  or  planks,  consisting  of  three 
pieces  2x6  and  bolted  together.  It  was  about 
20  feet  from  the  point  where  the  brace  was 
fastened  to  the  mast  at  the  top  of  the  derrick 
to  tbe  point  where  it  went  Into  the  pen. 

A  witness  who  examined  tbe  stiff  leg  Imme- 
diately after  the  accident  stated  it  appeared 
that  some  pieces  had  been  nailed  onto  the 
bottom  where  it  broke.  Another  witness  ar- 
rived on  the  scene  a  few  minutes  after  the  ac- 
cident and  examined  the  stiff  leg.  He  stated 
that  it  -was  a  rotten  structure,  and  was  lying 
on  the  ground  apart  in  many  places;  that  it 
was  rotten,  and  not  safe  for  any  kind  of 
business. 

Tbis  derrick  had  been  in  use  probably  S 
years  and  tiad  stood  in  the  same  position  from 
1%  to  2  years.  At  the  time  of  the  accident 
the  deceased  was  engaged  in  attaching  the 
chain  of  the  derrick  to  a  pile  of  angles,  and 
wlille  the  workmen  were  attempting  to  lift  the 
load — only  a  portion  of  the  weight  having 
beat  taken  by  the  derrick — it  suddenly  col- 
lapsed: tlie  mast  striking  tbe  plaintiff's  hus- 
band, from  tbe  effects  of  which  he  died. 

An  examination  of  the  derrick  after  tbe 
accident  disclosed  that  one  of  the  stiff  I^;s 
had  been  fractured  in  the  fall,  al>out  1  foot 
beneath  tbe  surface  of  the  rocks  which  were 
placed  In  the  pen,  and  a  further  examination 
revealed  tbat  this  stiff  leg  bad  partially  rotted. 
There  was  also  some  evidence  tending  to  show 
that  the  cause  of  the  collapse  of  the  derrick 
was  tbe  breaking  away  of  the  mast  from  the 
jilate  at  tbe  top.  However,  one  witness,  who 
was  tnmlns  tbe  crank  to  lift  the  load  at  tbe 


time  of  the  accident,  testified  that  he  saw  th« 
stiff  leg  give  way  first  The  other  witness, 
who  claims  that  the  derrick  fell  In  consequence 
of  the  breaking  loose  of  the  mast  at  the  top, 
shows  that  he  was  25  or  30  feet  away  at  the 
time  of  the  accident  and  not  looking  in  the 
direction  of  the  derrick.  It  seems  that  his 
testimony  was  rather  a  matter  of  opinion  from 
what  he  saw  after  going  to  the  scene  of  tbe 
accident.  There  can  be  no  question,  we  think, 
on  this  record,  that  the  cause  of  the  falling 
of  tbe  derrick  was  the  breaking  of  tbe  stiff 
leg  on  account  of  its  rotten  condition.  One 
witness  testifies  that  the  stiff  leg  that  broke 
was  made  of  pine,  about  one-half  heart  and 
one-lialf  sap,  and  that  tbe  part  of  the  leg 
which  was  in  the  pen  was  rotten.  Another 
witness  stated  that  the  derrick  was  generally 
rotten. 

It  is  claimed  on  behalf  of  tbe  bridge  com- 
pany that  the  defect  in  tbe  stiff  leg  was 
latent,  and  not  discernible  to  ordinary  obser- 
vation by  reasonable  inspection.  It  is  said 
that  the  fracture  of  the  stiff  leg  occurred 
about  a  foot  below  the  i)oInt  where  It  was 
covered  with  the  stone,  and  that  this  defect 
could  not  have  been  observed  without  moving 
the  cross-ties  and  the  stone,  and  subjecting 
the  stiff  leg  to  a  process  of  cutting  or  liam- 
merlDg.  It  is  further  said  on  t>ehalf  of  the 
company  that  the  proof  of  plaintiff  wholly 
fails  to  show  a  want  of  proper  inspection  of 
the  derrick  by  tbe  defendant  company. 

On  the  subject  of  inspection  of  the  derrick, 
we  find  evidence  tending  to  show  that  the 
company  bad  breached  its  duty  in  this  re- 
gard. Frank  Brown  testified  that  be  liad 
been  in  the  employ  of  tbe  company  for  tbe 
last  five  years,  that  he  saw  the  derrick  often, 
and  during  this  time  no  repairs  had  been 
made,  unless  it  was  to  fix  the  pins  at  tbe 
top;  and  there  had  been  no  repairs  on  tbe 
stiff  leg  and  mast  during  that  time.  Wit- 
ness states  that  tbe  stiff  legs  In  these  pens 
were  rotten,  and  an  inspection  would  have 
discovered  It  The  test  to  be  applied  was  ei- 
ther striking  the  braces,  or  Inserting  some 
sharp  instrument  into  them,  or  the  rotten 
condition  could  have  been  seen  by  moving  the 
rocks. 

Wilson  Kerr  was  Introduced  as  an  expert 
on  derricks.  Witness  stated  that  he  had  had 
35  years'  experience  in  handling  derricks,  and 
there  Is  no  difficulty  in  ascertaining  by  In- 
spection whether  the  timbers  are  sound  or 
not  He  was  asked  what  method  be  had  for 
telling  whether  they  are  sound  or  not  Wit- 
ness answered:  "Why,  I  examine  them  by 
chipping  into  them,  and  I  can  tell  in  that 
way.  When  you  drive  a  nail  into  them,  you 
can  tell  whether  they  are  sound  or  not. 
There  is  no  trouble  In  detecting  their  un- 
soundness." Witness  further  stated  that  it 
was  customary  to  test  wooden  derricks  be- 
fore using  them  to  ascertain  whether  they 
were  intact  and  able  to  carry  the  load,  and 
he  did  not  consider  it  safe  to  use  a  wooden 
derrick  of  that  kind  for  the  purpose  of  lifting 
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a  heavy  load  without  making  this  test  Wit- 
ness was  further  asiced :  "What  examination 
do  you  mal^e  of  a  derrlclc?  A.  Well,  I  look 
for  the  particular  wood  out  of  which  the  stiff 
legs  are  made,  In  the  first  place,  to  see 
whether  they  are  sound  or  not,  and  before  I 
take  my  loads  I  put  a  test  to  see  if  every- 
thing Is  all  right  Yon  take  a  stiff  leg  that 
may  be  apparently  dry  and  all  right;  but 
when  it  is  down  in  the  rock  you  don't  know 
about  it,  80  it  is  l>est  to  test  it" 

The  record  discloses  that  plaintifTs  hus- 
band was  taken  from  his  regular  employ- 
ment and  directed  to  assist  in  moving  these 
heavy  angles  without  any  Instructions  what- 
ever. The  derrick  had  not  been  Inspected  by 
the  company,  and  by  reason  of  the  character 
of  the  material  of  which  it  was  constructed, 
its  long  usage,  and  exposure  to  atmospheric 
agencies,  It  had  become  rotten  and  unsound. 
An  examination  of  this  record  will  disclose 
that,  if  the  proper  tests  had  been  applied  and 
periodical  inspection  of  the  derrick  made,  its 
unsoundness  would  have  been  discovered. 
The  defendant's  foreman,  who  bad  charge 
of  the  derrick,  was  not  examined  as  a  wit- 
ness ;  nor  was  any  proof  offered  on  the  part 
of  defendant  to  rebut  the  prima  facie  case 
made  by  the  plaintiff.  The  facts  touching 
Inspection  and  knowledge  of  the  nnsoundness 
'  of  the  timbers  composing  this  derrick  were 
peculiarly  within  the  breast  of  the  foreman 
of  the  company  and  other  employes,  who 
were  not  examined  by  the  defendant 

The  general  principles  of  law  applicable  to 
this  case  are  well  settled.  The  general  rule 
is  that  it  l8  not  necessary  that  the  employer 
should  be  advised  of  the  particular  defects 
causing  the  injury.  It  is  enough  if  the  de- 
fects were  of  such  character  that  It  was  the 
duty  of  the  employer  to  take  notice  of  them. 
The  duty  of  the  master  is  absolute  to  use 
active  diligence  to  prevent  Improper  or  un- 
safe tools  or  implements  being  furnished  an 
employe  by  which  he  may  be  Injured.  Mor- 
riss  Bros.  v.  Bowers,  105  Tenn.  64,  58  &  W. 
328;  Guthrie  y.  Railroad,  11  Lea,  372,  47  Am. 
Rep.  286. 

In  Bruce  v.  Beal,  99  Tenn.  304,  41  &  W. 
449,  it  was  said:  "An  employer  cannot  con- 
tinue to  use  machinery  not  obviously  danger- 
ous without  imputation  of  negligence,  merely 
because  It  has  been  in  dally  use  for  years 
and  has  uniformly  been  found  adequate, 
safe,  and  convenient,  as  the  fact  that  a  ma- 
chine has  never  given  way  raises  no  pre- 
sumption that  it  never  will." 

The  court  further  remarked :  "The  master 
is  not  only  bound  in  the  first  Instance  to  use 
reasonable  care  in  the  selection  of  machinery 
and  appliances,  but  also  to  exercise  reason- 
able and  proper  watchfulness  to  see  that 
they  are  kept  in  proper  condition,  because, 
however  perfect  they  may  be  when  bought, 
they  are  liable  from  ordinary  use  and  wear 
to  get  out  of  repair,  and  such  care  and  watch- 
fulness is  due  to  guard  against  defects  that 
may  arise  from  use  as  the  nature  of  the  busi- 


ness and  the  risks  Incident  thereto  may  de- 
mand." 

Again,  in  Morrlss  v.  Bowers,  supra,  it  was 
said:  "And  it  is  likewise  the  master's  duty  to 
furnish  bis  employ^  places  to  work  in  which 
they  will  not  be  unnecessarily  exposed  to 
danger.  The  master  is  held  re^ransible  for 
all  defects  that  are  discoverable  by  tlie  ap- 
plication of  the  usual  and  ordinary  tests,  but 
'  not  for  latent  defects  not  thus  discoverable." 

In  view  of  these  well-established  principles 
the  defendant  company  was  not  authorized 
to  disregard  Its  du^  of  inspection  simply  for 
the  reason  that  the  derrick  had  been  properly 
performing  its  functions  and  that  apparently 
It  was  endowed  with  its  accustomed  strengtli. 
The  exposure  of  these  timtiers  to  atmospheric 
agencies  during  a  period  of  five  years  was 
sufficient  in  itself  to  admonish  the  company  of 
its  deterioration,  especially  in  view  of  the 
enormous  weights  to  wliich  the  structure  was 
subjected  and  its  Iiabitual  use.  It  would,  in- 
deed, have  been  remarkable  if  the  Joints  and 
timbers  and  braces  of  this  structure,  so  ex- 
posed and  so  habitually  subjected  to  severe 
tests  of  its  strength,  would  not  weaken  and 
deteriorate.  The  company  had  no  right  as  a 
matter  of  law  to  assume  under  these  circum- 
stances that  this  structure  was  intact  but  it 
was  charged  with  an  absolute  duty  of  periodic- 
al Inspection  to  ascertain  its  strength.  Ac- 
cording to  the  testimony  of  the  expert,  Kerr, 
there  is  no  trouble  in  definitely  ascertaining 
by  tests  whether  such  a  mechanical  device  is 
sound  and  capable  of  performing  the  tests  to 
which  it  will  be  subjected. 

It  is  said  on  behalf  of  the  company  that  the 
record  is  silent  on  the  subject  of  Inspection, 
and  It  does  not  affirmatively  appear  that  the 
company  failed  in  its  duty  in  this  respect. 
Two  witnesses  testified  on  this  subject  Bry- 
son,  y^ho  had  been  in  the  employment  of  the 
defendant  company  for  two  years,  testified 
that  during  the  time  of  his  employment  he  had 
no  knowledge  of  any  Inspection  being  given 
this  derrick.  The  witness  Brown  testified 
that  he  had  been  in  the  employment  of  this 
company  for  several  years,  and  there  tiad  been 
no  repair  of  said  stiff  leg  and  mast  during 
ttiat  time. 

We  think  the  Jury  was  warranted  in  infer- 
ring from  this  testimony  tliat  no  inspection 
had  been  made  by  the  company,  especially 
when  it  is  remembered  that  the  foreman  of 
the  company,  who  had  especial  knowledge  on 
this  subject,  was  not  introduced  as  a  witness. 
The  Jury  were  warranted,  also,  in  finding  flrom 
the  proof  that  the  stiff  leg  in  question  was 
rotten,  and  was  the  primary  cause  of  the  fail 
of  the  derrick,  and  that  this  defect  could  have 
been  discovered  by  the  exercise  of  ordinary 
inspection  on  the  part  of  the  company. 

On  the  subject  of  inspection,  Mr.  Labatt, 
In  his  work  on  Master  and  Servant  (volume  1, 
i  154),  says:  "Such  being  the  diaracter  at 
the  master's  responsibility,  the  existence  of 
the  duty  of  inspection  is  a  necessary  conse- 
quence of  the  fact  that  the  master's  obliga- 
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tlons  cannot  be  adequately  discharged  unless, 
during  the  entire  period  of  which  that  re- 
sponsibility Is  predicated,  be  takes  notice  of 
whatever  a  reasonably  prudent  person  would 
bare  ascertained  under  the  particular  circum- 
stances which  happen  to  be  involved." 

The  same  author,  at  section  157,  says: 
'^bat  a  master  cannot  in  a  majority  of  in- 
stances be  pronounced  free  from  negligence, 
as  a  matter  of  law,  where  the  instrumentality 
wliicb  caused  the  injury  had  never  been  in- 
spectei  at  all  before  the  accident,  or  not  at 
the  time  when  It  should  have  t)een,  Is  ob- 
viously a  necessary  consequence  of  assuming 
that  inspection  is  one  of  the  duties  which  he 
owes  to  bis  servants  Usually,  therefore,  the 
case  is  for  the  Jury  wherever  the  evidence 
tends  to  show  such  omission  to  inspect 
*  *  *  It  has  been  held  that  the  rule  that 
the  performance  of  a  duty  may  sometimes  be 
presumed  Is  not  available  in  the  master's 
favor,  where  the  question  is  whether  an  In- 
strumentality has  been  duly  inspected." 

The  same  author  in  a  note  says:  "Verdicts 
for  the  plaintiff  have  been  sustained  where 
the  clamp  to  which  a  derrick  guy  rope  was 
fastened  was  only  inspected  once  a  week. 
Welsh  V.  Cornell  (1900)  49  App.  Dlv.  203,  ^ 
N.  T.  Supp.  44.  In  that  case  the  court  sug- 
gested that  there  should  have  been  a  daily  In- 
tpectlon.  Where  a  derrick  gave  way,  owing 
to  tlie  working  out  of  a  pin  which  was,  almost 
every  day,  subjected  to  the  strain  of  lifting 
heavy  loads,  and  had  not  been  inspected  for 
about  30  days  heton  the  accident,  a  verdict 
for  plaintiff  was  sustained.  Houston  v.  Brush 
<18»4)  66  Vt  .331,  29  Atl.  380.  Where  the  at- 
tachment which  held  the  boom  in  its  place  had 
not  been  examined  for  over  two  years.  Scan- 
dell  V.  Columbia  Const.  Co.  (1900)  50  App. 
Dlv.  512,  64  N.  T.  Supp.  232.  Or,  as  another 
case  baa  it,  for  several  years.  Dyer  v.  Pitts- 
burg Bridge  Co.  (1901)  198  Pa.  182,  47  Att 
«79. 

Tlie  anthor,  at  section  159,  treats  of  specific 
circumstances  that  should  put  an  employer 
npon  inquiry  as  to  the  condition  of  instrn- 
mentalities. 

"(c)  Length  of  Time  Instrumentality  Has 
Been  in  Use. — In  view  of  the  natural  tendency 
of  an  inorganic  Instrumentality  to  become  less 
and  less  safe  the  longer  it  is  used,  a  court 
will  not  set  aside  a  verdict  for  the  servant 
which  is  based  upon  the  theory  that  the  fall- 
ore  to  inspect  It  was  culpable,  where  the  evi- 
dence shows  that  It  had  been  a  part  of  the 
master's  plant  for  such  a  period  that,  taking 
into  account  the  nature  of  tbe  materials  of 
wtilcta  it  was  comiwsed,  the  functions  It  was 
fertarmlng,  and  tbe  various  influences  to 
which  it  was  exposed  by  climatic  changes  or 
physical  forces,  it  is  not  an  unreasonable  in- 
ference that  a  prudent  man  would  have  ex- 
amined it  for  the  purpose  of  ascertaining  what 
its  actnal  condition  was. 

"(d)  Operation  of  Physical  Forces. — Tbe 
principle  that  tbe  master  is  boimd  to  foresee 
4he  ordinary  results  of  the  action  of  physical 


laws  upon  the  materials  of  which  bis  instru- 
mentalities are  composed,  or  the  materials 
which  those  instrumentalities  are  designed  to 
deal  with,  entails  the  consequence  tbat  he  is 
bound  to  examine  the  instrumentalities  when 
there  is  any  reason  for  apprehending  that  th^ 
may  have  become  abnormally  dangerous  from 
this  cause." 

When  these  principles  are  applied  to  the 
facts  of  this  particular  case,  there  can  be  no 
escape  from  the  conclusion  that  tbe  bridge 
company  was  guilty  of  a  breach  of  duty  in 
the  matter  of  inspection,  and  that  as  a  proxi- 
mate consequence  of  that  negligence,  and  with- 
out fault  on  the  part  of  tbe  deceased,  this  ac- 
cident, so  disastrous  In  its  consequences,  re- 
sulted. No  assignment  of  error  is  made  on  the 
amount  of  the  verdict,  and,  when  the  facts 
disclosed  in  the  record  touching  the  age  and 
character  of  the  deceased  are  considered,  the 
assessment  of  damages  by  the  Jury  could  not 
be  claimed  to  be  excessive. 

The  result  is  the  Judgment  of  the  court  be- 
low must  be  affirmed. 


WATEBS-PIERCB   OIL   CO.   ▼.   CITY   OF 

HOT  SPRINGS. 
(Supreme  Ck>urt  of  Arkaoaas.    March  23.  1908.) 

1.  Licenses — Vehicles — License  ob  Tax. 

A  city  ordinance  provided  that  owners  of  all 
vehicles  used  upon  the  city  streets  should  pay 
"an  annual  tax  or  license  fee,"  and  contained 
a  schedule  of  amounts  payable  on  various  kinds 
of  vehicles,  distinguishmg  those  kept  for  hire 
and  those  kept  for  private  use.  There  was  no 
provision  for  inspection  of  vehicles,  and  it  was 
expressly  provided  that  the  funds  arising  from 
the  license  fees  should  be  applied  only  to  the 
maintenance  and  repair  of  the  city  streets  and 
alleys.  Beld,  that  the  ordinance  was  an  at- 
tempt to  tax,  rather  than  to  regulate  the  um 
of,  vehicles. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Licenses,  |  1.] 

2.  Same— Licenses  fob  Revsnitb. 

The  only  justification  for  charging  a  li- 
cense fee  is  that  a  fund  may  be  raised  to  de- 
fray the  expenses  of  issuing  the  license  and  the 
enforcement  of  such  police  inspection  or  super- 
intendence as  may  be  lawfully  exercised,  and 
a  municipal  corporation  has  no  right  to  use  the 
power  to  license  and  regulate  as  a  means  of 
raiaing  revenue. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licensee,  t  1.] 

8.  Same— Obdinancb  to  Rbottlatk  Vehicles 

—Reasonableness. 

An  ordinance  requiring  a  fee  of  $50  from 
the  owner  of  a  coal  oil  wagon,  used  on  the 
streets  of  a  city  for  the  purpose  of  delivering 
coal  oil,  gasoline,  etc.,  is  void  as  an  ordinance 
to  regulate  the  use  of  such  vehicles,  because  of 
the  unreasonableness  of  the  fee  exacted. 

[E3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  {  15.] 
4.  Sake— Ordinance    Void    as    an    Unjust 

DiaCEIMINATION. 

An  ordinance  requiring  fees  of  owners  of 
vehicles  for  the  privilege  of  using  the  city  streets, 
which  embraces  a  classification  of  vehicles  based 
upon  no  difference  in  kind,  size,  capacity,  or 
weight,  or  of  their  relative  tendency  to  injure 
tbe  streets,  and  arbitrarily  fixes  a  tax  of  $50 
on  vehicles   used  for  transporting  oils,   and  a 
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tax  of  $10  or  less  on  vehicles  of  the  game  kind, 
size,  and  capacity  used  for  other  purposes,  is 
void  as  a  taxlnc  ordinance,  because  arbitrarily 
discriminating  against  the  owners  of  vehicle* 
used  for  transporting  oil. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Licenses,  {  0.] 

5.  CONSTITUTIONAI,  LAW — OLASS  LEGISLATION 

—  Taxation   of  Pbivilegeb  —  Discbuiina- 

TION.  , 

While  the  constitutional  guaranty  that  "all 
property  subject  to  taxation  shall  be  taxed  ac- 
cording to  value,"  and  that  "no  one  species  of 
property  from  which  a  tax  may  be  collected  shall 
be  tazeid  higher  than  another  species  of  prop- 
erty of  equal  value,"  does  not  apply  to  the  taxa- 
tion of  privileges,  still  there  must  be  no  ar- 
bitrary and  unreasonable  discriminations  against 
persons  taxed  on  privileges,  since  under  the  ex- 
press provisions  of  Const  art.  2,  §  18,  no 
privileges  or  immunities  shall  be  granted  to  any 
citizen  or  class  of  citizens  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens. 

6.  Same. 

The  fact  that  a  discriminating  tax  applies 
to  all  persons  of  a  given  class  does  not  render 
it  any  the  less  obnoxious  as  an  unjust  discrimi- 
nation against  a  class  of  citizens,  and  hence  an 
ordinance  taxing  the  privilep;e  of  using  vehicles 
for  transporting  oil  at  a  higher  rate  than  the 
privilege  of  using  the  same  kind  of  vehicles  for 
other  purposes  is  not  unobjectionable  because  all 
persons  who  use  the  vehicles  for  deliveriiu;  oil 
are  taxed  alike,  where  the  use  itself  alfonb  no 
substantial  grounds  for  a  distinction. 

7.  Same. 

An  ordinance  exacting  a  discriminating  tax 
from  all  owners  of  vehicles  used  for  delivering 
oil  violates  Const  art  2,  g  18,  prohibiting  the 
granting  of  privileges  or  immunities  to  any 
citizen  or  class  of  citizens  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens, 
though  the  constitutional  provision  applies  only 
to  natural  persons,  and  not  to  corporations. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   B.  W.  Leslie,  Special  Judge. 

The  Waters-Pierce  Oil  Company  was  con- 
Ticted  of  Tiolating  a  city  ordinance  of  the 
city  of  Hot  Springs,  and  appeals.  Reversed 
and  dismissed. 

J.  D.  Johnson  and  Mehaffy,  WllUanifl  & 
Armlstead,  for  appellant  C.  Floyd  HuS,  for 
appellee. 

McCTJLLOCH,  J.  Appellant  was  convicted 
of  violating  an  ordinance  of  the  city  of  Hot 
Springs,  and  on  this  appeal  questions  the  va- 
lidity of  the  ordinance.  It  provides  that 
"the  owner  of  all  vehicles  used  upon  the 
streets  of  the  city  of  Hot  Springs,  provided 
for  by  the  General  Assembly  of  1901  and 
prior  acts,  shall  pay  an  annual  tax  or  li- 
cense fee,  as  follows."  Then  follows  an 
enumeration  of  the  schedule  of  amounts  pay- 
able on  the  various  kinds  of  vehicles,  distin- 
guishing those  kept  for  hire  and  those  kept 
for  private  use.  Under  the  latter  class  the 
ordinance  prescribes  a  tax  or  license  of  |50 
for  each  coal  oil  wagon,  or  wagon  used  for 
the  purpose  of  delivering  coal  oil,  gasoline,  or 
other  similar  commodities,  Irrespective  of 
size,  weight,  or  capacity.  There  Is  a  provi- 
sion "for  each  wagon  drawn  by  one  or  more 
horses  used  for  hauling  ice,  twenty  five  dol- 
lars each  for  the  first  two  owned  by  any  Indi- 
vidual, firm  or  corporation,  and  twelve  dollars 


and  fifty  cents  each  for  all  wagons  over  tw» 
owned  by  any  individual,  firm  or  corpora- 
tion." The  maximum  amount  on  other  vehi- 
cles Is  fixed  at  $10  each,  and  some  kinds  as 
low  as  $1.50  each.  It  does  not  clearly  ap- 
pear from  the  face  of  the  ordinance  whether 
the  amounts  named  therein  are  exacted  as  a 
tax  or  a  license  fee.  It  Is  somewhat  am- 
biguous, as  it  provides  that  the  amounts  shall 
be  paid  as  "an  annual  tax  or  license  fee," 
though  we  think  its  form  and  substance  in- 
dicate that  it  was  intended  to  tax,  rather 
than  to  regulate.  The  ordinance  contains  no 
provision  for  inspection  of  vehicles  at  all,  and 
It  expressly  provides  that  "the  funds  arising 
from  the  license  herein  provided  for  shall  be 
applied  only  to  the  maintenance  and  repair 
of  the  streets  and  alleys  of  the  city."  We 
are  therefore  of  the  opinion  that  the  ordi- 
nance must  be  treated  as  an  attempt  to  tax, 
rather  than  to  regulate. 

Cities  of  the  first  class  are  authorized  by 
statute  to  tax  the  privilege  of  keeping  and 
using  wheeled  vehicles.  Kirby's  Dig.  i  5649 ; 
Act  March  26,  1901,  p.  113,  c.  66.  It  Is  doubt- 
ful whether  there  Is  any  authority  for  munici- 
pal corporations  of  any  grade  to  regulate  gen- 
erally the  keeping  of  vehicles  for  private  use, 
though  the  regulation  of  vehicles  used  for 
transportation  of  articles  through  the  streets 
Is  authorized  by  statute.  Kirby's  Dig.  { 
5438.  But  if  we  should  treat  the  ordinance 
as  one  "to  regulate  the  transportation  of 
articles  throughout  the  streets,"  such  as  is 
authorized  by  statute,  it  Is  void  on  account 
of  the  imreasonable  fee  charged  for  the  li- 
cense. The  only  Justification  for  charging  a 
license  fee  at  all  Is  that  a  fund  may  be  raised 
to  defray  the  expenses  of  Issuing  the  license 
and  "the  enforcement  of  such  police  Inspec- 
tion or  superintendence  as  may  be  lawfully 
exercised  over  the  business."  Municipal  cor- 
porations have  no  right  to  use  the  power  to- 
license  and  regulate  as  a  means  of  raising 
revenue.  Stamps  v.  Burk,  83  Ark.  851,  104 
S.  W.  163;  Arkadelphia  Lumber  Co.  t. 
Arkadelphia,  56  Ark.  870,  19  S.  W.  1063; 
City  of  Fayettevllle  v.  Carter,  62  Ark.  301, 
12  S.  W.  678,  6  L.  R.  A.  609.  In  Stamps  t, 
Burk,  supra,  we  held  that  a  license  fee  of 
$50  for  the  privilege  of  selling  fresh  meats 
in  the  town  was  void  on  account  of  its  unrea- 
sonableness. It  is  difficult  to  see,  if  a  system, 
of  Inspection  and  superintendence  had  been 
provided  in  either  Instance,  how  a  larger 
amount  should  be  required  for  Inspecting  and 
superintending  the  transportation  of  articles- 
through  the  streets  than  for  regular  inspec- 
tion of  fresh  meats  being  sold  by  dealers  and 
the  superintendence  of  that  businesa  If  the- 
fee  was  unreasonable  in  that  Instance,  it  is- 
equally  so  In  this;  so  It  follows,  from  that 
decision,  that  the  ordinance  In  question.  If 
treated  as  one  to  regulate,  is  void. 

Now,  if  we  treat  the  ordinance  as  one  to 
tax  vehicles,  there  appears  to  be  a  distinct 
discrimination  against  the  owners  of  a  coat 
oil  wagon  or  wagons  used  for  the  purpose  oC 
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delirerlng  coal  oil,  gasoline,  or  other  similar 
commodities.  A  tax  of  $60  la  levied  on  each 
wagon  Tued  for  that  purpose,  $25  each  for  ice 
wagons,  and  $10  or  less  on  all  other  kinds  of 
rehlcles.  Can  any  reason  be  found  for  this 
discrimination,  except  an  arbitrary  nse  of  the 
power?  We  see  none.  The  framera  of  the 
ordinance  adopted  a  classification  based  up- 
on no  difference  In  kind,  alze,  capacity,  or 
weight  of  the  vehicles,  or  of  their  relative 
tendency  to  injure  or  wear  the  streets.  It 
arbitrarily  fixed  a  tax  of  $50  on  vehicles  used 
for  transportation  of  one  commodity,  and  a 
tax  of  $K)  or  less  on  vehicles  of  the  same 
kind,  size,  and  capacity  used  for  other  pur- 
poses. The  ordinance  cannot  be  construed 
otherwise  than  as  a  discrimination  against 
the  owners  of  wagons  used  in  the  transporta- 
tion of  oil  through  the  street.  If  this  was 
I  regulation  ordinance,  some  distinction  might 
be  found  in  the  regulation  of  oil  wagons  and 
tbose  used  for  some  other  purpose.  But,  as 
we  have  already  seen,  there  is  no  attempt  at 
regnlation,  and,  if  there  were,  the  amount 
diarged  la  nnreasonably  high  as  a  license  fee. 
The  amount  charged  is  a  tax  for  revenue 
purposes,  wliich  is  unquestionably  authorized 
by  the  Constitution  and  laws  of  the  state, 
bat  which  should  be  fairly  and  reasonably 
exercised  without  discrimination.  We  do  not 
mean  to  say  that  the  taxing  power  may  not 
be  exercised  against  -the  owners  of  one  class 
of  vehicles,  without  directing  it  against  tlie 
owners  of  other  kinds.  It  is  the  prlvll^e  of 
using  the  vehicle  on  the  streets  which  is  tax- 
ed, and  not  the  vehicle  itself.  Ft.  Smith  ▼. 
Scruggs,  70  Ark.  549,  69  S.  W.  679,  88  L.  R. 
A.  921,  91  Am.  St  Rep.  100.  And  the  prlvi- 
I^e  of  using  one  kind  of  vehicle  may  doubt- 
less be  taxed,  without  taxing  the  privilege 
of  using  other  kinds;  but  a  discrimination 
in  the  taxation  of  a  vehicle,  because  of  the 
use  made  of  It,  irrespective  of  the  kind  of 
vehicle  or  its  effect  upon  the  wear  of  the 
streets.  Is  either  a  discrimination  against  the 
business  of  the  owner  or  against  the  owner 
himself. 

While  the  constitutional  guaranty  that  "all 
property  subject  to  taxation  shall  be  taxed 
according  to  value,"  and  that  "no  one  species 
of  property  from  which  a  tax  may  be  col- 
lected shall  be  taxed  higher  than  another 
species  of  property  of  equal  value,"'  does  not 
apply  to  the  taxation  of  privileges,  still  the 
taxing  power  as  to  privileges  is  not  without 
some  limitations,  in  that  there  can  be  no 
arbitrary  and  unreasonable  discrimination 
against  persons.  The  Constitution  declares 
tbat  no  privileges  or  immunities  shall  be 
granted  to  any  citizen,  or  class  of  citizens, 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens.  Article  2,  {  18.  This 
principle  is  clearly  recognized  by  this  court 
In  Ft.  Smith  v.  Scruggs,  supra.  Judge  Rld- 
dlok,  to  delivering  the  opinion  of  the  court, 
said:  '^t  is  doubtless  true  tbat  the  Legisla- 
ture could  not  arbitrarily  select  certain  citi- 
zens upon  whom  to  Impose  the  tax,  while 


exempting  others  is  like  situation.  But  the 
rule  of  impartiality  only  requires  that  the 
tax  shall  be  collected  impartially  of  all  per- 
sons in  similar  circumstances."  He  was  then 
speaking  of  an  entire  exemption  of  certain 
persons;  but  the  same  principle  would,  of 
course^  apply  to  a  partial  exemption,  or  a 
discrimination  by  taxing  one  person  or  class 
of  persons  in  like  circumstances  less  than 
others  of  the  same  class.  It  does  not  palliate 
the  discriminating  effect  of  the  ordinances  tn 
say  tbat  all  persons  who  use  wagons  for  the 
delivery  of  oil  are  taxed;  for  there  is  no 
sound  reason  why  those  who  use  wagons  for 
that  purpose  should  be  taxed  for  such  use, 
when  those  who  use  the  same  kind  of  wagons 
for  other  purposes  are  exempted  entirely,  or 
are  allowed  to  escape  with  a  substantially 
smaller  tax.  The  fact  that  a  discriminating 
tax  applies  to  all  persons  of  a  given  class 
does  not  render  it  any  the  less  obnoxious  as 
an  unjust  discrimination  against  a  class  of 
citizens.  There  must  be  some  other  reason 
for  the  classification  than  the  use  of  the  ve- 
hicle, unless  the  use  Itself  affords  some  sub- 
stantial grounds  for  a  distinction.  Ex  parte 
Deeds,  75  Ark.  542,  87  S.  W.  1030;  Beckett 
V.  Savannah,  118  Ga.  58,  44  8.  E.  819. 

It  may  be  said  that  the  constitutional  guar- 
anty against  the  granting  of  special  privileges 
and  immunities  to  citizens  or  classes  of  citi- 
zens applies  only  to  natural  persons,  and  not 
to  corporations  (Western  Turf  Ass'n  v.  Green- 
berg,  204  U.  S.  859,  27  Sup.  Gt.  384,  61  L.  Ed. 
520);  but  the  ordinance  in  question  exacts  the 
discriminating  tax  of  all  owners  of  vehicles 
osed  for  the  purpose  of  delivering  oil,  and 
hence  we  cannot  presume  tbat  only  corpo- 
rations were  meant  to  be  taxed,  even  if  such 
tax  could  be  directed  at  corporations  alone 
by  municipalities.  For  an  instructive  deci- 
sion on  the  questions  involved,  see  Raymond 
V.  Chicago  Traction  Co.,  207  U.  S.  20,  28  Sup. 
Ct  7,  52  L.  Ed. . 

We  are  therefore  of  the  opinion  that  the 
ordinance,  so  far  as  its  discriminating  effect 
is  concerned,  is  void. 

Judgment  reversed,  and  cause  dismissed. 


ST.  LOUIS,  I.  M.  &  S.  RX.  CO.  v.  HARMON. 

(Supreme  Court  of  Arkansas.    March  23,  1908.) 

1.  Mabtek  and  Sbbvant— Masteb's  Liabii,- 
rrr  fob  Injuries  to  Sebvant— Rises  As- 

SUlfXD. 

A  section  hand  assumes  the  ordinary  risks 
of  his  employment,  which  would  include  thos-e 
incident  to  ridinE  on  a  freight  train  when  his 
duty  called  him,  but  does  not  assume  the  risk  of 
dangers  due  to  the  negligence  of  the  master  or 
servants,  who  are  not  fellow  servants. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  U  554-556.] 

3.  Samb— "FKLI.OW   Sebvants"— Who   Abe— 
"Vice  Pbincipals." 

Under  Kirby's  Dig.  {  G658,  making  all  per- 
sons in  railroad  service  intrusted  with  superin- 
tendence of  other  persons  "vice  principals,  and 
not  "fellow  servants,"  and  section  6CC>9,  making 
all  persons  engaged  in  the  common  service  of  a 
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railroad,  and  who,  while  so  engaged,  are  work- 
ing together  to  a  common  purpose,  neither  of 
such  persons  being  intrusted  with  superintend- 
ence, fellow  servants,  the  foreman  of  a  gang  of 
section  hands,  having  control  of  their  actions, 
is  not  a  fellow  servant  of  the  section  hands. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant,  §  428. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2716-2730;  vol.  8,  pp.  7313,  7316, 
7662,  7^7.] 

3.  Same— "Fellow  Sebvants." 

Under  Kirby's  Dig.  !  6659,  making  all 
persdns  engaged  in  the  common  service  of  a  rail- 
road, and  who,  while  so  engaged,  are  working 
together  to  a  common  purpose,  neither  of  such 
persons   being   intrusted   with   superintendence, 

fellow  servants,"  provided  that  servants  are 
not  thereby  made  fellow  servants  with  other 
servants  engaged  in  any  other  department  or 
•ervice  of  the  railroad,  members  of  a  train  crew 
are  not  fellow  servants  of  section  bands  being 
carried  to  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  601.] 

4.  Carbiebs— Cabkiaqe  of  Passengebs— Cow- 
TBiBUTOBT  Neoligencb— Standing  in  Cab. 

Violation  of  a  rule,  notice  of  which  is  prop- 
erly displayed,  forbidding  passengers  to  stand 
in  a  car,  by  standing  for  an  unreasonable  length 
of  time,  constitutes  negligence  per  se. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriew,  8  1371.] 
8.  Same— Who   Abb— Cabbtiko   Sebvawt   to 
WOBK— ' '  Passehoeb.  " 

A  section  hand,  riding  to  work  on  a  freight 
train,  is  not  a  "passenger"  within  the  common 
meaning  of  the  term,  but  the  railroad  owes  him 
the  duty  of  exercising  ordinary  care  for  his  pro- 
tection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  976. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5216-5227 ;   vol.  8,  p.  7748.] 

6.  Master  and  Sebv ant— Injuries  to  Sebv- 

ANT— CONTBIBUTOBT  NEGLIGENCE. 

A  section  hand,  riding  to  work  on  a  freight 
train,  is  bound  to  exercise  such  care  as  a  person 
of  ordinary  prudence  would  under  like  circum- 
stances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  674.] 

7.  Same— Question  fob  Juby. 

Where  there  was  no  express  rule  forbidding 
standing  up  in  a  car,  and  there  was  no  place 
for  a  section  hand,  riding  to  work  in  a  caboose, 
to  sit  down,  at  least  without  crowding  others, 
the  section  hand  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  standing  up. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  St  1089-1132.] 

a  Same.  ^      ,  .  ^ 

Where  a  section  hand  was  ordered  Into  a 
caboose  by  his  foreman,  the  railroad  company 
owed  him  the  duty  of  protection,  and  cannot 
escape  liability  because  the  trainmen  whose  act 
caused  the  injury  did  not  know  of  his  presence. 

Appeal  from  Circuit  Court,  Cross  County; 
Frank  Smith,  Judge. 

Action  by  J.  L.  Harmon  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  plaintiff,  J.  L.  Harmon,  instituted  this 
action  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  to  recover 
damages  for  injuries  caused  by  alleged  neg- 
ligence of  the  company's  servants.    He  was 


employed  by  the  defendant  as  a  section 
hand  at  Hamlin,  Ark.  On  tlie  day  the  in- 
Jury  occurred  plaintiff's  gang  of  workmen, 
of  whicli  one  De  Sliea  was  foreman,  was  or- 
dered to  board  a  work  train  at  Hamlin  for 
the  purpose  of  doing  work  on  the  track  out- 
side of  that  section.  The  men,  under  orders 
of  the  foreman,  boarded  the  train  with  their 
tools,  and  were  carried  to  Fair  Oaks.  They 
rode  in  a  l>ox  car,  which  was  used  as  a  caboos& 
It  had  a  short  seat  on  one  side  sufficient  to 
seat  two  persons  comfortably,  and  three  by 
crowding,  and  a  long  seat  on  the  other  side. 
At  Fair  Oaks  there  was  a  car  off  the  track, 
and  the  plaintiff  and  his  gang  were  ordered 
to  assist  In  getting  the  car  back  on  the  track, 
which  they  did.  The  derailed  car  was  down 
on  a  spur,  and  the  caboose  of  the  work  train 
was  set  out,  and  the  relief  car  was  backed 
down  to  the  derailed  car  on  the  spur.  After 
the  car  was  put  back  on  the  track  De  Shea, 
the  foreman,  ordered  the  men  to  put  their 
tools  back  on  the  train  and  get  ready  to  go, 
as  they  were  to  go  further  with  the  work 
train.  They  put  their  tools  on  the  caboose 
and  boarded  It  themselves.  The  engine  and 
a  portion  of  the  train  then  moved  out  of  the 
spur,  coupled  to  the  caboose,  set  It  out  on 
the  main  track  by  Itself,  and  then  proceeded 
to  do  some  switching.  While  the  plaintiff 
was  standing  in  the  car  another  car  was  cut 
loose  from  the  engine  and  backed  or  kicked 
down  the  track,  violently  striking  the  ca- 
boose, and  plaintiff  was  hurled  to  the  floor 
and  severely  Injured.  Negligence  of  the  serv- 
ants of  the  defendant  is  alleged  In  causing 
or  allowing  the  car  to  run  against  the  ca- 
boose with  such  violence.  The  defendant 
denied  the  allegations  of  negligence,  and  al- 
leged that  plaintiff's  injury  was  caused  by  his 
own  negligence,  or  that  of  his  fellow  serv- 
ants. A  trial  before  a  Jury  resulted  in  a  ver- 
dict In  favor  of  the  plaintiff,  awarding  dam- 
ages in  the  sum  of  $458,  and  the  defendant 
appealed. 

T.  M.  Mehaffy,  J.  E.  Williams,  and  S.  D. 
Campbell,  for  appellant  Smith  &  Smith  and 
J.  T.  Patterson,  for  appellee. 

McCULLOCH,  J.  (after  stating  the  facts 
as  above).  It  Is  contended  that  the  evidence 
was  not  sufficient  to  warrant  a  verdict  in 
favor  of  the  plaintiff,  and  that  the  court  err- 
ed in  refusing  to  Instruct  the  Jury  peremp- 
torily to  return  a  verdict  for  the  defendant. 
In  support  of  this  contention  it  is  urged  that 
the  evidence  fails  to  show  any  negligence  on 
the  part  of  servants  of  the  company  or  that  If 
any  negligence  is  shown,  it  was  that  of  plain- 
tiff's fellow  servant,  and  that  the  undisputed 
evidence  establishes  contributory  negligence 
on  the  part  of  the  plaintiff  himself.  There 
was,  we  think,  evidence  sufficient  to  go  to 
the  Jury  and  to  support  a  verdict  that  serv- 
ants of  the  company  were  guilty  of  negli- 
gence In  kicking  the  car  with  such  violence 
against  the  caboose  when  they  knew  or  ought 
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to  have  knowu  that  the  plaintiff  and  his 
fellow  laborers  were  In  the  caboose  waiting 
to  be  transported  to  their  work.  They  were 
ordered  Into  the  caboose  by  the  foreman 
whose  orders  they  were  bound  to  obey,  un- 
less obedience  would  subject  them  to  danger 
so  obrlous  that  prudent  men  would  not  pro- 
ceed. The  plaintiff,  by  taking  service  with 
the  company,  assumed  the  ordinary  hazards 
of  his  employment,  which  would  Include  the 
ordinary  risks  Incident  to  riding  on  freight 
trains  when  his  duties  called  him,  but  be  did 
not  assume  the  risk  of  dangers  caused  by 
the  negligence  of  the  master  or  of  servants 
of  the  company,  who  were  not  his  fellow 
servants,  in  the  legal  meaning  of  that  term. 
The  evidence  was  sufficient  to  sustain  a 
finding  that  plaintiff's  Injury  was  caused  by 
an  unnecessary  degree  of  force  In  kicking  the 
car  against  the  caboose,  from  which  negli- 
gence could  be  inferred.  Pasley  v.  St.  L.,  I. 
M.  &  S.  Ry.  Co.,  83  Ark.  22,  102  S.  W.  387. 
The  negligence  was  that  either  of  the  fore- 
man In  failing  to  notify  the  trainmen  that 
workmen  were  In  the  caboose,  or  of  the  train- 
men who  caused  the  car  to  be  violently  kick- 
ed against  the  caboose.  Neither  of  these 
were  fellow  servants  of  plaintiff.  Of  course 
the  foreman  was  not,  as  It  is  shown  that  he 
controlled  the  actions  of  the  men.  Members 
of  the  train  crew  were  of  a  different  depart- 
ment, and  were  not  fellow  servants  with 
plaintiff.  Elrby's  Digest,  §§  6658,  6650;  E. 
C  Ft  S.  &  M.  R.  Co.  V.  Becker,  67  Ark.  1. 
53  S.  W.  406,  46  L.  R.  A.  814,  77  Am.  St 
Rep.  78;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Rick- 
man,  66  Ark.  138,  45  S.  W.  56. 

Was  the  plaintiff  guilty  of  contributory 
negligence?  This  question  was  submitted  to 
the  Jury  under  proper  instruction,  and  we 
think  that  should  have  l>een  done  instead  of 
deciding,  as  a  matter  of  law,  that  plaintiff 
was  guilty  of  negligence.  It  has  been  often 
held  that,  as  there  is  more  or  less  danger  In 
riding  on  freight  trains  on  account  of  the 
Jars  and  Jerks  incident  to  the  operation  of 
gnch  trains,  it  is  negligent  for  a  passenger  to 
remain  standing  while  the  train  is  In  motion, 
or  liable  to  be  put  in  motion.  And  where 
there  is  an  established  rule  of  the  company, 
notice  of  which  is  properly  displayed  so  that 
passengers  may  take  warning  forbidding  such 
conduct,  violation  of  the  rule  by  standing  in 
the  car  for  an  unreasonable  length  of  time 
constitutes  negligence  per  se.  Pasley  v.  St 
L.,  I.  M.  &  So.  Ry.  Co.,  83  Ark.  22,  102  8.  W. 
387;  Erumm  v.  St  L.,  I.  M.  &  S.  Ry.  Co., 
71  Ark.  590,  76  S.  W.  1075.  It  has  never 
been  held  by  this  court,  nor  do  the  authori- 
ties generally  establish  the  proposition,  that, 
in  the  absence  of  such  a  rule  promulgated 
and  posted  by  the  company  for  the  protection 
of  passengers,  standing  in  the  car  would,  as 
a  matter  of  law,  constitute  negligence,  un- 
less the  circumstances  were  of  such  a  nature 
as  to  rmder  it  obviously  dangerous  to  stand. 

It  Is  the  violation  of  the  rule  made  for  the 


protection  of  the  passenger  which  Is  usually 
held,  as  a  matter  of  law,  to  constitute  negli- 
gence. Otherwise  the  act  of  standing  In  the 
car  is  a  question  for  the  determination  of 
the  jury  whether  or  not,  under  the  circum- 
stances of  the  case.  It  constituted  negligence. 
"The  question  of  contributory  negligence," 
says  Mr.  Hutchinson,  "of  the  passenger  by 
freight  train  most  frequently  arises  perhaps 
in  those  cases  when  an  injury  has  been  re- 
ceived by  the  passenger  while  standing  with- 
in the  car.  To  do  so  unnecessarily  will  bar 
the  passenger  from  the  right  to  a  recovery, 
if  an  injury  is  received  which,  bat  for  such 
conduct,  would  not  have  happened.  But  this 
does  not  mean  that  it  is  negligence  per  se 
to  ride  standing  in  a  freight  car,  for  the  cir- 
cumstances often  arise  in  which  the  passen- 
ger may  be  justified  in  so  doing.  Each  case 
must  therefore  be  judged  on  Its  own  particu- 
lar facts.  3  Hutchinson  on  Carriers,  $  1217. 
The  plaintiff  was  not  a  passenger,  within 
the  common  meaning  of  the  term,  but  the 
defendant  owed  him  the  duty  of  exercising 
ordinary  care  for  his  protection,  and,  in  test- 
ing the  question  of  his  care  and  prudence 
for  his  own  safety,  the  same  rules  apply  as 
if  he  was  a  passenger.  He  was  bound  to 
exercise  such  care  as  a  person  of  ordinary 
prudence  would,  acting  under  like  circumstan- 
ces. 

Now,  aside  from  the  question  of  there  be- 
ing no  express  rule  of  the  company  forbid- 
ding him  from  remaining  standing  in  the  car, 
the  evidence  shows,  or  tends  to  show,  that 
it  was  not  convenient  for  him  to  occupy  any 
other  position.  There  was  no  place  for  him 
to  sit  down.  The  long  seat  on  one  side  of 
the  car  had  lumber  plied  up  on  it  so  that  it 
could  not  be  used  as  a  seat;  and  the  short 
seat  on  the  other  side  was  filled  with  other 
occupants.  At  least  he  could  not  find  space 
to  sit  down  without  crowding  the  other  oc- 
civ>ants.  Under  these  circumstances  it  can- 
not be  said  as  a  matter  of  law  that  be  was 
guilty  of  negligence  In  standing  up. 

These  questions  were  submitted  to  the 
Jury  under  proper  Instructions.  No  error  is 
found  in  the  instructions  given,  nor  in  the 
refusal  to  give  instructions  requested  by  de- 
fendant The  substance  of  most  of  the  re- 
fused instructions  was  fully  covered  by  those 
given  by  the  court 

The  following  two  instructions  were  re- 
fused: 

"(7)  To  entitle  plaintiff  to  recover,  it  is 
not  enough  merely  to  show  that  the  Injury 
was  caused  by  negligence  of  the  employes  of 
the  defendant  railway  company;  but  the 
plaintiff  must  go  further  and  show  that  the 
employes  who  kicked  or  dropped  the  car 
against  the  caboose  in  which  plaintiff  was 
had  actual  knowledge  that  plaintiff  was  in 
the  caboose,  and  that  his  injury  would  be  the 
natural  or  probable  consequence  of  the  kick- 
ing of  said  car  against  such  caboose." 

"(10)  The  defendant,  its  conductor,  engi- 
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neer,  and  other  employes  <»ntrolllng  the 
svritchlng  and  the  movements  of  the  train  In 
question,  had  the  right  to  rely  upon  the  pre- 
sumption that  no  persons  were  In  the  caboose 
In  any  position  of  danger,  and  that  all  em- 
ployes had  notice  of  the  work  being  done,  and 
that  no  one  would  be  in  such  caboose  in  a  po- 
sition of  danger  until  notification  from  the 
conductor  or  some  one  of  the  train  crew 
having  authority  to  give  such  notice  that  the 
train  In  question  was  about  to  depart  from 
Fair  Oaks." 

They  were  properly  refused.  The  plaintiff 
went  Into  the  caboose  upon  the  direction  of 
his  superior.  He  was  rightfully  there,  and 
was  entitled  to  the  exercise  of  ordinary  care 
for  his  protection.  His  employer  could  not 
put  him  in  a  place  of  danger  and  ignore  his 
presence  there.  It  owed  him  the  duty  of  pro- 
tection, and  could  not  escape  liability  on  ac- 
count of  failure  to  perform  that  duty  merely 
by  *  showing  that  the  particular  servants 
whose  act  caused  the  Injury  did  not  Icnow 
of  his  presence. 

Judgment  affirmed. 


FRANKLIN  T.  STATE. 
(Sapreme  Court  of  Arkansas.    March  9,  1908.) 

1.  Indictment — MonoN  to  Quash— Necessity 
OF  Evidence. 

A  motion  to  quaah  the  Indictment  and  a 
challenge  to  the  panel  must  be  supported  by  evi- 
dence of  the  tacts  on  which  they  are  based ;  the 
motions,  though  verified,  not  being  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIr 
vol.  27,  Indictment  and  Information,  i  475.] 

2.  Cbiminai,  Law  —  Discretion  or  Coubt  — 
Time  to  Pbocobk  Evidence. 

It  is  not  an  abuse  of  discretion  to  refuae 
defendant  time  in  which  to  procure  evidence  in 
support  of  his  motion  to  quash  the  indictment, 
and  his  challenire  to  the  panel,  no  reason  Ijeing 
given  for  his  delay  in  procuring  his  testimony 
therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  g  1311.1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Antonio  B.  Grace,  Judge. 

Louis  Franklin  appeals  from  a  convlctloii. 
Affirmed. 

Wm.  F.  Elrby,  Atty.  Gen.,  and  Dan.  Tay- 
lor, Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  The  appellant,  a  negro,  was  con- 
victed of  murder  In  the  second  degree,  and 
appeals  to  this  court  upon  the  sole  ground 
that  no  negroes  served  upon  either  the  grand 


or  petit  juries,  and  alleges  that  members  of 
that  race  were  excluded  therefrom  on  ac- 
count of  their  race,  color,  and  previous  con- 
dition of  servitude.  His  motion  to  quash  the 
indictment  and  bis  challenges  to  the  panel 
of  the  petit  Jury  upon  this  ground  were  over- 
ruled, and  exceptions  were  saved.  The  mo- 
tion to  quash  the  Indictment,  and  the  chal- 
lenge to  the  panel  of  the  petit  jury  were  botb 
filed  on  the  day  the  case  was  reached  on  the 
call  of  the  calendar,  and  were  duly  verified 
by  appellant  This  was  not  sufficient  There 
mnst  have  been  an  offer  to  prove  the  facts  al- 
leged In  the  motions. 

In  deciding  a  similar  question  In  the  case 
of  Smith  V.  State  of  Mississippi,  162  U.  S. 
699,  16  Sup.  Ct  903,  40  L.  Ed.  1082,  the  court 
said:  "The  facts  stated  In  the  written  mo- 
tion to  quash,  although  that  motion  was  veri- 
fied by  the  affidavit  of  the  accused,  could  not 
be  used  as  evidence  to  establish  those  facts, 
except  with  the  consent  of  the  state  prosecu- 
tor or  by  order  at  the  trial  court  No  such 
consent  was  given.  No  such  order  was  made. 
The  grounds  assigned  for  qnashing  the  In- 
dlctment  should  have  been  sustained  by  dis- 
tinct evidence  Introduced  or  offered  to  be  In- 
troduced by  the  accused.  He  could  not,  of 
right.  Insist  that  the  facts  stated  In  the  mo- 
tion to  quash  should  be  taken  as  true  simply 
because  his  motion  was  verified  by  his  affi- 
davit The  motion  to  quash  was  therefore 
unsupported  by  any  competent  evidence;  con- 
sequently. It  cannot  be  held  to  have  been  er- 
roneously denied."  This  doctrine  was  an- 
nounced in  the  case  of  Castleberry  y.  State^ 
69  Ark.  346,  63  S.  W.  670,  86  Am.  St  Rep. 
197.  In  that  case,  the  defendant  offered  to 
Introduce  testimony  in  support  of  his  motloio, 
and  the  court  held  that  It  was  error  to  over- 
rule the  motion  without  bearing  the  evidence 
offered  as  to  the  facts  alleged. 

In  the  present  case  there  was  no  evidence 
offered  In  8ui;H)ort  of  the  motion.  The  rec- 
ord shows  that,  after  the  case  was  called  for 
trial,  the  defendant  asked  for  time  for  the 
purpose  of  procuring  evidence  In  support  of 
his  motion.  No  reason  Is  given  by  appellant 
for  the  delay  In  procuring  his  testimony  In 
support  of  his  motions.  It  was  just  as  mudh 
his  duty  to  prepare  for  trial  In  that  respect 
as  It  was  In  the  merits  of  the  case,  or  to  give 
a  sufficient  excuse  for  his  delay. 

For  this  reason,  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  judge  in  not 
granting  him  time,  and  the  judgment  Is  there- 
fore affirmed. 
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JACKSON  et  al.  t.  JACKSON  et  al. 
(Court  of  Appeals  of  Kentuckr.    April  15,  1908.) 

boumdabixs  —  cotibses    and    distances  — 

Kabked  Cosnebb. 

A  course  and  distance  mast  yield  to  a  mark- 
ed corner  found  on  the  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di(. 
vol.  8,  Boundaries,  {{  &-il.] 

Appeal  from  Circuit  Court,  Caldwell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Jackson  and  others 
against  Hugh  Jackson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Affirmed. 

J.  P.  Alexander,  for  appellants.  S.  Hodge, 
for  appellees. 

HOBSON,  J.  Appellants,  Margaret  Jack- 
son and  others,  brought  this  suit  against  ai>: 
pellees,  Hugh  Jackson  and  others,  to  recov- 
er a  strip  of  land  In  controversy  between 
them.  The  defendants  claim  title  to  the  land 
nnder  a  patent  Issued  to  Ninnlan  Edwards  on 
a  survey  made  February  4,  1806,  containing 
400  acres  of  laud.  The  deeds  under  which 
the  plaintiffs  claim  call  for  the  line  of  the 
Ninnlan  Bdwards  survey,  so  the  only  ques- 
tion In  the  case  was  the  location  of  that  line. 
The  jury  found  for  the  defendants,  the  court 
entered  Judgment  upon  the  verdict,  and  the 
plaintiffs  appeal. 

The  court  Instructed  the  Jury  that  they 
should  find  for  the  plaintiffs  If  the  dividing 
Itaie  between  the  defendants  and  the  plain- 
tiffs was  as  claimed  by  the  plaintiffs,  and 
that  they  should  find  for  the  defendants  if 
the  line  was  located  as  claimed  by  them. 
Both  parties  claimed  to  the  same  comer  at 
one  end  of  the  line;  the  controversy  being 
a  triangular  piece  of  land  on  the  south  side 
of  the  Edwards  survey.  The  court  also  In- 
structed the  Jury  that  In  locating  the  line 
course  and  distance  must  yield  to  natural  ob- 
jects found  on  the  land.  The  evidence  was 
conflicting,  but  we  cannot  say  on  the  whole 
proof  that  the  verdict  is  palpably  against  the 
evidence.  The  instructions  of  the  court  apt- 
ly submitted  to  the  Jury  the  question  of  fact 
In  dispute  between  the  parties.  On  the  whole 
record  we  see  no  reason  for  disturbing  the 
verdict  of  the  jury.  The  course  and  distance 
called  for  in  the  patent  would  run  the  line  as 
claimed  by  the  plaintiffs,  rather  than  as 
claimed  by  the  defendants;  but  the  weight 
of  the  evidence  shows  that  the  comer  stood 
at  the  point  claimed  by  the  defendants,  and 
therefore  the  course  and  distance  must  yield 
to  the  marked  comer  found  on  the  ground. 

Judgment  affirmed. 


CITT  OF  LEXINGTON  v.  WALBT  et  al. 
(Court  of  Appeals  of  Kentucky.    April  17,  1908.) 
1.  MuNiciPAi.  Corporation — Street  Impbovb- 

HEKTS — LlABELITT  Or  ASUTTIIIQ  OWNEBS. 

The  liability  of  owners  of  property  to  pay 
for  the  Improvement  of  an  adjacent  street  is 
not  a  common-law  liability,  but  is  imposed  by 
•tatute,  to  be  determined  by  the  law  in  force 


at  the  time  the  work  was  done,  and,  if  no  liabil- 
ity then  existed,  the  Legislature  cannot  by  a. 
subsequent  statute  create  a  liability. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Municipal  Corporations,  i  1008.] 
2.  Same. 

A  municipal  corporation  authorized  to  im- 
prove streets  at  the  cost  of  abutting  property 
adopted  an  ordinance  calling  for  the  pavement 
of  the  street  with  brick,  except  that  a  desig- 
nated part  of  it  should  be  paved  with  crushed 
granite.  After  the  contract  was  let,  the  con- 
tractor, pursuant  to  the  order  of  the  mayor, 
engineer,  and  improvement  committee  of  the 
general  council,  paved  the  entire  street  with- 
brick.  After  the  completion  of  the  work,  the 
city  adopted  an  ordinance  providing  for  the 
improvement  as  completed,  ana  thereafter  appor- 
tioned the  cost  among  the  abutting  property 
owners.  Held,  that  the  contract  for  the  work 
was  not  complied  with,  in  that  the  street  wa* 
not  improved  as  required  thereby,  and  the  abut- 
ting property  owners  were  not  liable  for  the 
cost  of  the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {{  106B,  1067.] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  William  Walby,  prosecuted  aft- 
er his  death  In  the  name  of  Mildred  B. 
Walby  and  others,  his  representatives,  against 
the  city  of  Lexington,  In  which  the  city 
presented  a  counterclaim.  B^om  a  judg- 
ment granting  the  relief  prayed  for  by  plain- 
tiffs, the  city  appeals.    Affirmed. 

Allen  &  Duncan,  for  appellant  Forman 
&  Forman,  Don  Forman,  and  James  H.  Mul- 
ligan, for  appellees. 

HOBSON,  J.  By  the  act  of  April  13,  1890, 
the  general  council  of  the  city  of  Lexing- 
ton was  authorized  to  provide  by  ordlnanco 
for  the  construction  and  reconstruction  of 
the  streets  of  the  city,  the  cost  to  be  paid 
In  either  of  two  ways:  (1)  The  council  might 
levy  a  special  tax  on  the  abutting  property 
sufficient  to  pay  two-thirds  of  it ;  or  (2)  "at 
the  request  of  parties  liable  for  special 
taxes"  a  tax  might  be  levied  for  the  entire 
cost  of  construction,  divided  into  10  annual 
payments,  bonds  of  the  city  to  be  Issued  for 
the  amount,  the  property  owners  to  pay  the 
entire  cost  In  10  annual  payments,  and  the 
city  to  pay  the  Interest  on  the  bonds.  See 
Lexington  v.  Bowman,  119  Ky.  840,  84  S.  W, 
1161.  Under  this  act  the  general  council 
of  the  city  passed  Ordinance  No.  106,  ap- 
proved February  24,  1892,  directing  that 
South  Broadway  street  from  the  line  of  Main 
street  to  the  city  limits  be  constmcted  with 
brick;  the  street  to  be  improved  by  blocl^s. 
One  of  these  blocks  ran  from  the  center 
line  of  Water  street  to  the  center  line 
of  High  street  A  part  of  this  block  was 
a  steep  ascent  The  original  plans  and  speci- 
fications for  that  portion  of  the  street  pro- 
vided that  a  strip  10  feet  wide  on  each  side 
of  the  street  railway  tracks  should  be  con- 
structed of  crushed  granite,  six  Inches  in 
depth  after   being  rolled.     The  excavating 
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and  other  work  to  be  done  under  the  sur- 
face was  the  same  on  these  strips  as  on 
other  parts  of  the  street;  the  only  differ- 
ence being  that,  Instead  of  putting  on  brick 
on  top,  they  were  to  put  on  six  inches  of 
crushed  granite  after  it  was  rolled.  The  rea- 
son for  using  the  crushed  granite  at  this 
point  was  to  furnish  a  better  footway  for 
horses  as  the  ascent  was  steep.  After  the 
contract  bad  been  let  for  the  work,  opposition 
developed  among  the  property  owners  against 
the  use  of  the  granite  on  these  strips,  on  the 
ground  that  it  would  be  washed  away  by 
rains  and  would  not  be  durable.  Finally  the 
mayor,  the  city  engineer,  and  the  improve- 
ment committee  of  the  general  council  took 
up  the  matter,  and,  the  contractor  agreeing, 
it  was  ordered  that  the  entire  street  should 
be  paved  with  brick.  No  property  owner 
objected  to  the  brick  being  used,  and  the 
contractor  then  went  on  and  did  the  work 
according  to  the  contract  as  thus  modified. 
When  the  work  was  completed,  no  action 
bad  been  taken  by  the  council  in  regard  to 
the  substitution  of  brick  for  granite  on  these 
two  strips  10  feet  wide;  and  the  council, 
with  a  view  of  ratifying  what  its  commit- 
tee had  done,  adopted  the  following  ordi- 
nance. No.  288,  approved  December  15,  1892: 

"That  section  one  of  Ordinance  No.  196, 
approved  February  24,  1892,  and  entitled  'An 
ordinance  to  cause  ijie  roadway  of  South 
Broadway  from  the  center  line  of  its  inter- 
section with  Main  street  to  the  line  of  Its 
intersection  with  the  city  limits  to  be  recon- 
structed with  brick,'  be  and  the  same  is  here- 
by amended  by  inserting  after  the  words 
'In  accordance  with  the  profiles,  plans,  speci- 
fications and  estimates  of  cost  of  the  city 
surveyor  for  the  reconstruction  of  said  street* 
the  following,  to  wit:  'Except  that  the  por- 
tion of  the  said  street  ten  feet  in  width  on 
each  side  of  the  Electric  Railway  between 
the  south  side  of  Vine  street  and  station 
15  shall  be  constructed  and  paved  with 
brick  in  all  respects  as  is  provided  with 
regard  to  the  other  portions  of  said  railway, 
instead  of  with  crushed  granite,  as  provided 
in  said  specifications.' 

"Sec.  2.  That  the  mayor  and  Joint  improve- 
ment committee  are  hereby  authorized  to 
enter  into  a  contract  with  the  Standard  Con- 
struction Company  modifying  the  terms  of 
the  contract  made  with  said  company  under 
Joint  resolution  No.  83,  so  as  to  provide  for 
the  construction  of  said  portion  of  said  street 
as  herein  required ;  provided,  that  the  same 
shall  be  done  at  not  exceeding  the  sum  of 
$2.25  per  square  yard ;  and  provided  further 
that  said  Standard  Construction  Company 
shall  agree  to  Indemnify  the  city  against  any 
inability  to  collect  from  the  abutting  prop- 
erty holders  the  special  tax  levied  for  the 
reconstruction  of  said  street  so  far  as  such 
inability  may  result  from  this  amendment." 

After  this,  by  an  ordinance  approved  Jan- 
uary 81,  1893,  the  council  accepted  the  work. 
By  an  ordinance  approved  March  20,  1803, 


the  cost  of  the  improvement  was  aiq;Mrtlon- 
ed  among  the  property  owners.  This  ordi- 
nance as  a  basis  for  its  action  contains  the 
following  recital:  "Whereas,  the  owners  of 
property  fronting  on  said  street  liable  for 
the  cost  and  expense  of  said  Improvement, 
did  petition  the  general  council  of  the  city 
of  Lexington  to  have  said  Improvements  of 
said  street  with  brick  made  on  the  ten-year 
plan,  as  provided  for  in  the  amendment  to 
the  city  charter,  as  aforesaid,  and  having 
obligated  themselves  to  pay  their  respective 
assessments  for  said  improvements,  and  re- 
quested the  general  council  to  lend  them  the 
credit  of  the  city  for  a  period  not  exceeding 
ten  years  for  an  amount  sufficient  to  pay  the 
entire  cost  of  the  improvement,  and  said  re- 
quest being  granted,  therefore  be  it  ordain- 
ed," etc.  The  third  section  of  the  ordinance 
Is  in  these  words:  "Sec.  3.  The  entire  cost 
and  expense  of  reconstructing  said  street 
shall  be  paid  for  on  the  ten-year  plan  by  the 
property  holders  on  said  street,  who  have 
requested  and  been  granted  the  credit  of 
the  city  in  ten  equal  annual  payments,  pay- 
able one-tenth  each  year,  and  which  is  so' 
levied  on  the  assessed  value  of  the  property 
made  liable  for  said  improvement.  The  first 
payment  of  one-tenth  shall  be  due  and  pay- 
able on  the  first  day  of  July,  1893,  and  the 
other  payments  of  one-tenth  shall  be  due  and 
payable  respectively  on  the  same  day  of 
each  year  thereafter  until  said  tax  shall  be 
paid  in  full."  By  another  ordinance  ap- 
proved March  20,  1893,  the  general  coun- 
cil directed  the  bonds  of  the  city  to  be  issued 
for  the  cost  of  the  improvement;  this  or- 
dinance containing  also  a  preamble  as  to 
the  request  of  the  property  owners  similar 
to  that  quoted  above.  William  walby  own- 
ed a  lot  fronting  on  the  block  referred  to. 
On  October  31,  1898,  be  filed  a  petition  in  the 
Fayette  circuit  court  against  the  city  of 
Liexlngton  and  the  delinquent  tax  collector, 
in  wUch  he  alleged  that  the  change  had  t>een 
made  in  the  construction  of  the  street  as 
above  stated,  in  that  the  two  strips  10  feet 
wide  had  been  surfaced  with  brick,  and  not 
with  crushed  granite,  that  the  change  had 
been  made  without  authority,  and  that  the 
work  of  construction  had  not  been  done  as 
I)rovlded  by  the  contract.  He  also  alleged 
that  the  tax  collector  was  about  to  sell  the 
tax  bills  for  an  installment  of  the  tax.  He 
prayed  and  obtained  an  Injunction  restrain- 
ing further  proceedings.  The  city  filed  an 
answer,  and  after  this  Walby  died.  The  ac- 
tion was  revived  in  the  name  of  his  repre- 
sentatives. To  the  answer  and  counterclaim 
of  the  city,  in  which  It  prayed  the  court  to 
enforce  its  taxes,  they  filed  a  reply  pleading 
limitation,  on  the  ground  that  Walby  had 
not  requested  that  the  taxes  be  paid  on  the 
ten-year  plan.  The  city  pleaded  that  he  had 
so  requested  in  writing,  but  that  the  writ- 
ing was  lost  The  city  was  unable  to  produce 
the  writing  or  to  produce  any  proof  that 
Walby  bad  signed  such  a  writing,  and,  the 
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case  being  submitted,  the  court  perpetuated 
the  Injunction.    The  city  appeals. 

An  agreement  as  to  the  facts  was  filed  In 
the  action,  which  sets  out  the  facts  above 
stated,  and  concludes  as  follows:  "It  is  fur- 
ther agreed  that  the  contract  with  the  Stand- 
ard Construction  Company  was  fully  and 
fiiirly  performed  In  every  particular  accord- 
ing to  the  original  specifications  except  as  to 
the  two  ten-foot  strips  above  mentioned.  The 
excavation,  grading,  curbing,  concrete  foun- 
dation from  curb  to  curb,  sewer,  catch-basin, 
surfacing  with  the  specified  brick,  etc.,  were 
constructed  In  accordance  with  the  terms  of 
the  company's  contract.  The  cost  of  the 
work  from  Water  street  to  High  street  was 
16,150.  The  cost  of  the  work  as  required  by 
the  contract  under  the  original  specifications, 
excluding  the  two  10-foot  strips  to  be  sur- 
faced with  crushed  granite,  was  $5,352,  the 
cost  of  surfacing  these  10-foot  strips  with 
brick  was  $798,  and  the  cost  of  surfacing 
these  strips  with  crushed  granite  would  have 
been  $56S.25.  The  difference  between  the 
cost  of  completing  the  street  with  brick  in- 
stead of  with  crushed  granite  was  $232.75. 
No  protest  or  complaint  was  made  to  the  gen- 
eral council  or  officers  of  the  city  by  petition 
or  by  legal  proceedings  or  otherwise  by  any 
of  the  property  owners  affected  by  the  change 
against  the  use  of  brick  Instead  of  crushed 
granite,  nor  was  any  protest  or  complaint 
made  at  the  time  or  during  the  progress  of 
the  work  by  any  one  as  to  the  power  of  the 
mayor,  city  surveyor,  and  joint  improvement 
committee  of  the  general  council  who  author- 
ized the  change  In  the  specifications  to  order 
such  change,  nor  as  to  the  authority  of  the 
general  council  to  pass  Ordinance  288,  nor  as 
to  the  validity  of  that  ordinance  or  the  valid- 
ity of  the  tax  levied  to  pay  for  the  cost  of 
the  work  until  after  the  work  had  been  com- 
pleted, and,  after  the  tax  was  levied,  the 
bonds  issued  and  the  contractors  were  paid." 

In  Henderson  v.  Ijambert,  14  Bush,  24,  the 
contractor  had  not  constructed  the  space  oc- 
cupied by  the  railroad  tracks  as  required  by 
the  contract  In  this  condition  of  things  the 
council  accepted  the  work  as  done  according 
to  the  contract  It  was  held  that  there  Is 
no  common-law  liability  upon  lot  owners  to 
pay  for  the  improvement  of  an  adjacent 
street,  that  their  liability  is  created  by  stat- 
ute, and  that  there  is  no  liability  where  the 
statute  Is  not  compiled  with.  The  rule  laid 
down  In  this  case  was  in  effect  laid  down  In 
Hydes  v.  Joyes,  4  Bush,  4C6,  96  Am.  Dec.  311 ; 
Murphy  y.  Louisville,  9  Bush,  189;  Murray 
V.  Tucker,  10  Bush,  241.  It  has  been  follow- 
ed by  the  court  In  a  number  of  subsequent 
cases.  Appellant  relies  on  Gleason  v.  Bar- 
nett,  106  Ky.  125,  50  S.  W.  67;  Richardson 
T.  Mehler,  111  Ky.  408,  63  S.  W.  957;  Bar- 
ber Asphalt  Co.  V.  Garr,  115  Ky.  334,  73  8. 
W.  1106;  Orth  V.  Park,  117  Ky.  779,  79  S.  W. 
208,  80  S.  W.  1108,  81  8.  W.  251 ;  Llndsey  v. 
Brawner,  97  S.  W.  1,  29  Ky.  Law  Rep.  123G. 
But  these  cases  all  rest  upon  provisions  of 


the  Kentucky  Statutes  enacted  by  the  Legis- 
lature for  the  purpose  of  changing  the  rule 
declared  In  the  former  cases.  The  court  has 
not  departed  from  the  former  cases  In  any 
manner,  except  as  the  Legislature  has  by 
statute  changed  the  rule.  The  work  In  the 
case  at  bar  was  done  In  the  year  1892,  and 
before  the  passage  of  the  statutes  referred  to. 
The  liability  of  the  landowner  must  be  de- 
termined by  the  law  In  force  at  the  time  the 
work  was  done;  for,  If  there  was  then  no 
liability  on  the  part  of  the  landowner,  the 
Legislature  could  not,  by  a  subsequent  stat- 
ute, make  bis  prox)erty  liable  for  the  cost  of 
the  work  which  had  already  been  done.  The 
Legislature  may  change  the  rule  as  to  how 
the  liability  of  the  property  owner  may  be 
created,  but  the  new  rule  can  only  operate  as 
to  work  done  after  the  legislation  Is  had. 
For  the  same  reason  the  council  could  not  by 
an  ordinance  enacted  after  the  work  had  been 
done  impose  a  liability  upon  the  property  ovra- 
er  for  the  work  which  had  thus  been  done.  No 
work  was  done  under  the  ordinance  of  the 
council  passed  for  the  purpose  of  curing  the 
irregularity.  When  the  council  passed  this 
ordinance,  and  then,  at  a  subsequent  meet- 
ing, accepted  the  work,  the  legal  effect  of  the 
transaction  was  the  same  as  it  would  have 
been  if  the  work  had  been  accepted  without 
any  new  ordinance  having  been  passed.  What 
the  council  could  not  do  directly  it  could  not 
do  Indirectly  under  the  form  of  a  new  ordi- 
nance. 

We  therefore  conclude  that  as  the  contract 
was  not  complied  with,  and  the  street  was 
not  made  as  required  by  the  contract  the 
property  owner  was  not  liable  for  the  cost 
of  the  improvement,  and  that  the  circuit  court 
properly  dismissed  the  petition  under  the 
well-settled  rule  obtaining  in  this  state  before 
the  recent  legislation  on  the  subject  which 
has  been  had  since  this  work  was  done.  This 
conclusion  makes  It  unnecessary  for  us  to 
consider  other  questions  raised  on  the  ap- 
peal. As  no  lien  had  been  created  on  Wal- 
by  s  property  by  the  proceedings,  a  Hen  upon 
It  could  not  be  created  by  what  subsequently 
occurred. 

Judgment  affirmed. 


CLARK  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  16,  1908.) 

Cbiuinai.  Law  —  Appeait-Dismissai/— Fail- 
XTBE  TO  File  Recobd. 

Under  Cr.  Code  Prac.  §  348,  providing  that 
an  appeal  from  a  conviction  of  a  misdemeanor 
must  be  ijrayed  during  the  term  at  which  the 
judgment  is  rendered,  and  that  the  record  must 
be  lodged  with  the  clerk  of  the  Court  of  Ap- 
peals within  60  days  after  judgment,  where  the 
record  was  not  filed  within  the  time  prescribed, 
the  appeal  must  be  dismissed. 

Appeal  from  Circuit  Court,  Clay  County. 

"Not  to  be  officially  reported." 

William  Clark  was  convicted  of  carrying 
concealed  a  deadly  weapon,  and  he  appeals. 
Appeal  dismissed. 
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J.  W.  Wright,  for  appellant.  James 
Breathitt,  Atty.  Gen.,  and  Chas.  H.  Morris, 
for  the  Commonwealth. 

BARKER,  J.  The  appellant  was  Indicted 
by  the  grand  Jury  of  Clay  connty  charged 
with  the  offense  of  carrying  concealed  a  dead- 
ly weapon.  On  a  plea  of  not  guilty  the  trial 
resulted  In  a  verdict  of  guilty,  and  the  inflic- 
tion of  a  fine  of  $25  and  10  days'  confinement 
In  the  county  Jail.  The  Judgment  of  the 
court  was  entered  on  this  verdict  on  the  2l8t 
day  tof  January,  190&  On  the  23d  day  of 
January  motion  and  grounds  for  a  new  trial 
were  filed  and  orermled  by  the  court,  and  on 
the  same  day  an  appeal  was  prayed  to  this 
court  and  granted.  The  record  was  filed  in 
this  court  on  the  28tb  day  of  March,  1908, 
more  than  60  days  after  the  rendition  of  the 
Judgment 

Section  348  of  the  Criminal  Code  provides : 
"The  appeal  must  be  prayed  during  the  term 
at  which  the  Judgment  is  rendered,  and  shall 
be  granted  upon  the  condition  that  the  rec- 
ord be  lodged  in  the  clerk's  office  of  the  Conrt 
of  Appeals  within  sixty  days  after  the  Judg- 
ment" 

The  motion  of  the  commonwealth  to  dis- 
miss the  appeal  because  of  the  failure  of  the 
appellant  to  file  the  record  within  the  time 
pre8cril)ed  by  the  Code  must  be  sustained 
'(Commonwealth  v.  Howard,  81  Ky.  57,  4  Ky. 
Law  Rep.  674;  Stratton  v.  Commonwealth, 
84  Ky.  190,  1  8.  W.  83 ;  Adklns  v.  Common- 
wealth, 102  Ky.  94,  42  S.  W.  834,  44  S.  W. 
182;  Mackey  v.  Commonwealth,  80  Ky.  345; 
Stamper  v.  Commonwealth,  100  S.  W.  1184, 
SO  Ky.  Law  Rep.  1296;  Farrls  v.  Common- 
wealth, 101  S.  W.  930,  81  Ky.  Law  Rep.  118) ; 
and  It  is  so  ordered. 


DOORES  y.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  16, 

19vo.) 
'CoiniEBOE— InTKBSTATE    COIOIKBCB— Reoxtla- 

TioN  BY  Statbs— Intoxicating  Liquor. 
The  interstate  commerce  clause  of  Const, 
n.  S.  art.  1,  §  8,  prevents  the  operation  of  the 
Kentucky  Statutes  on  a  sale  of  whisky  in  an- 
other state,  and  its  shipment  into  a  local  option 
district  in  Kentucky,  notwithstanding  the  seller 
also  did  business  in  Kentucky  and  opened  hie 
branch  office  in  such  other  state  for  the  purpose 
of  taking  advantage  of  the  interstate  commerce 
clause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Ommerce,  {}  91-95.] 

Appeal  from  Circuit  Conrt,  Cumberland 
County. 

"Not  to  be  officially  reported." 

J.  T.  Doores  was  convicted  of  selling  whis- 
ky in  a  local  option  district,  and  he  appeals. 
Jleversed. 

See  97  8.  W.  llSa 


Porter  &  Sandidge,  for  appellant  James 
Breathitt,  Atty.  Gen.,  Tom  B.  McGregor,  sud 
Chas.  H.  Morris,  for  appellee. 

BARKER,  J.  The  appellant,  J.  T.  Doores, 
was  indicted  by  the  grand  Jury  of  Cumber- 
land county,  charged  with  the  ofCense  of  re- 
tailing whisky  in  a  local  option  district  A 
trial  resulted  la  his  being  found  guilty,  and 
his  punishment  fixed  at  a  fine  of  $100,  of 
which  be  now  complains. 

The  appellant  Introduced  no  evidence  In 
his  own  behalf  on  the  trial  below,  resting  his 
defense  upon  the  testimony  of  the  common- 
wealth. The  uncontradicted  facts  are:  That 
Doores  la  engaged  in  the  whisky  business 
both  at  Bowling  Green,  Ky.,  and  Nasbvllle, 
Tenn.;  that  prior  to  the  indictment  a  citizen 
of  Cumberland  county,  Ky.,  W.  A.  Gossage, 
sent  a  written  order  to  the  appellant  at  Nash- 
ville, Tenn.,  for  a  gallon  of  whisky,  inclosing 
a  check  to  pay  for  It  and  the  expressage 
from  Nashville  to  Burksvllle,  Ky.  Gossage 
received  the  whisky  from  the  express  com- 
pany at  Burksvllle,  where  local  option  pre- 
vails. Was  the  defendant  guilty  of  an  of- 
fense under  the  local  option  statute?  The 
whisky  was  sold  In  Nashville,  and  its  ship- 
ment to  Burksvllle  was  interstate  commerce. 
Doores  had  a  right  to  do  business  in  Nash- 
ville, Tenn.  The  fact  that  be  also  did  bnsi- 
nesB  In  Bowling  Green,  Ky.,  did  not  in  any 
way  lessen  this  right.  He  had  a  right  to  sell 
whisky  In  Nashville  to  anybody  who  would 
buy  It  from  him,  and  under  the  Constitution 
of  the  United  States  he  could  ship  It  to  his 
customer  in  Cumberland  county,  Ky.  The 
principle  Involved  In  this  case  in  nowise  dif- 
fers from  that  Involved  In  C,  N.  0.  &  T.  P. 
R.  Co.  T.  Commonwealth,  104  S.  W.  894,  81 
Ky.  Law  Rep.  954,  and  the  Question  here  is 
concluded  by  the  reasoning  of  the  opinion  In 
that  case. 

There  Is  no  doubt  that  Doores  opened  his 
branch  house  in  Nashville,  Tenn.,  for  the 
purpose  of  taking  advantage  of  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States,  which  enables  him  to  retail 
liquor  in  the  manner  shown  In  this  record; 
but  this  is  a  legal  right,  and  cannot  in  any 
sense  be  considered  a  trick  or  device  in  the 
meaning  of  the  Kentucky  Statutes.  What  a 
man  has  the  legal  right  to  do  is  not  a  trick  or 
device.  The  Interstate  commerce  clause  of 
Const  U.  S.  art  1,  |  8,  prevents  the  opera- 
tion of  the  Kentucky  Statute  on  transactions 
such  as  the  one  at  bar;  and  that  clause  can- 
not be  abrogated  by  calling  the  transaction 
under  it  a  bad  name.  A  peremptory  instruc- 
tion to  find  the  defendant  not  guilty  should 
have  been  given  the  Jury  at  the  close  of  the 
state's  testimony. 

For  the  reasons  given,  the  Judgment  is  re- 
versed for  proceedings  consistent  herewith. 
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BOABD   OF    EQUALIZATION    OF    CAMP- 
BELL COUNTY  V.  LOUISVILLE 
&.  N.  R.  CO. 

(Court  of  Appeals  of  Kentnckj.    April  15> 
1908.) 

1.  Taxatior— RAHJtOAOS— "Raiiaoad   Pbop- 

BBTT." 

Const.  1891,  S  182,  declares  that  nothing 
in  the  Constitation  shall  prevent  the  General 
Aasembl;  from  providins  by  law  how  railroads 
and  railroad  property  shall  be  asaessed,  and 
how  taxes  thereon  shall  be  collected.  Held  that, 
where  a  bridge  was  owned  and  used  by  a  rail- 
road company,  it  constituted  "railroad  proper- 
ty" within  such  section,  though  it  was  also  used 
for  the  accommodation  of  teams,  street  cars,  and 
foot  passengers. 

[Ed.  Note. — For  cases  in  point,  see  Ceat.  Dig. 
ToL  45,  Taxation,  8  252. 

For  other  definitions,  see  Words  and  Phrases, 
»oL  7,  p.  5912.) 

2.  Saks— Vacation  or  Tax— IsstTES. 

Whether  a  railroad  company  was  entitled 
to  own  and  maintain  a  bridge  used  not  only  for 
its  trains,  but  also  for  pedestrians,  street  cars, 
and  a  wagonway  could  not  be  determined  on  an 
amieal  from  an  assessment  of  such  bridge  to  the 
railroad  company  by  a  county  board  of  eaualisa- 
don,  instead  of  oy  the  State  Railroad  Commis- 
non. 

3.  Samz— Railboad  Pkopebtt— Assebsvent— 
PowBB  TO  Make. 

1  Acts  1877-78,  p.  82,  c  764,  required  the 
assessment  of  railroad  property  by  a  state  board 
of  equalization,  wluch  power  was  vested  in  a 
laUroad  commission  by  Act  April  19,  1882 
<L«wB  1881-82,  p.  ee,  c.  790).  Const.  1891,  { 
182,  provides  that  notiiing  therein  contained 
shall  prevent  the  General  Assembly  from  provid- 
ing by  law  how  railroad  property  shall  be  as- 
sessed, and,  until  otherwise  provided,  the  pres- 
ent law  on  the  subject  shall  remain  in  force, 
and  AcU  1906,  p.  139,  c.  22,  requires  the  presi- 
dent and  chief  officer  of  every  railroad  company 
and  all  railroad  bridge  companies  owning  or  op- 
erating a  bridge  spanning  a  river  constituting 
the  Imiindary  of  the  state  to  return  to  the  Au- 
ditor of  Public  Accounts  the  total  length  of  the 
railroad,  including  the  length  thereof  beyond  the 
limits  of  the  state.  Held  that,  where  a  railroad 
owned  and  maintained  a  bridge  as  a  part  of  its 
lailioad  system,  such  bridge  was  assessable  for 
taxation  by  the  Railread  Commission,  and  not 
by  the  local  authorities  of  the  county  in  which 
it  was  located. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig., 
vol.  45,  TazaUon,  {i  664-666.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  oflBdally  reporte«L" 

A  bridge  having  been  assessed  as  the  prop- 
er^ of  the  Louisville  ft  Nashville  Railroad 
Company  by  the  board  of  equalization  of 
Campbell  county,  an  appeal  was  talsen  by 
the  railroad  company  to  the  circuit  court  of 
that  county,  where  the  asses-sment  was  an- 
nulled, from  which  determination  the  board 
of  equalization  appeals.     Affirmed. 

John  W.  Heover  and  Brent  Spence,  for  ap- 
pellant H.  L.  Stone,  C.  H.  Moorman,  and 
Benjamin  D.  Warfleld,  for  appellee. 

CLAY,  C.  The  question  involved  on  this 
appeal  la  whether  or  not  the  bridge  for- 
merly owned  by  the  Newport  &  Clnclimatl 
Bridge  Company,  but  now  the  property  of 
iHiellee  by  rirtue  of  a  conveyance  executed 


by  the  former  to  the  latter  on  July  26,  1904, 
should  be  assessed  for  taxation  by  the  Rail- 
road Commission  or  by  the  local  authori- 
ties in  Campbell  county.  The  property  tn 
question  was  assessed  by  the  board  of  equal- 
ization of  Campbell  county  at  $1,500,000. 
From  this  action  of  the  board  an  appeal  was 
taken  by  the  Louisville  &  Nashville  Railroad 
Company  to  the  county  conrt.  There  it  was 
adjudged  that  the  assessment  was  Invalid, 
and  that  tlie  same  be  strldk^en  from  the  as- 
sessment book.  From  that  Judgment  an  ap- 
peal was  prosecuted  to  the  circuit  court  of 
Campbell  county.  There  it  was  adjudged  that 
at  the  time  of  making  the  assessment  there 
was  no  powar  In  the  board  of  equalization, 
or  in  the  county  assessor,  to  assess  the  prop- 
erty In  question,  and  that  at  said  time  all 
such  power  was  In  the  Railroad  Commission, 
and  not  elsewhere.  The  Judgment  further 
directed  that  the  assessment  be  stricken  from 
the  assessor's  book,  and  that  the  sheriff  of 
Campbell  county  collect  no  taxes  thereon. 
From  this  Judgment  the  board  of  equaliza- 
tion of  Campbell  county  prosecutes  this,  ap- 


For  a  number  of  years  prior  to  the  adop- 
tion of  the  present  Constitution,  It  was  the 
settled  policy  of  this  state  that  railroad 
property  should  be  assessed  as  an  entirety. 
By  an  act  of  1864  the  railroads  were  as- 
sessed at  $20,000  per  mlle^  and  were  requir- 
ed to  pay  annually  the  same  rate  of  tax  on 
that  assessment  as  was  levied  by  law  on  real 
estate.  In  the  case  of  Applegate  v.  Ernst, 
3  Bush,  648,  96  Am.  Dec.  272,  the  court 
held  that  fragmentary  taxation  of  railroads 
would  be  nnjust,  injurious,  and  contrary  to 
public  policy,  and  that,  under  the  above  act, 
they  were  taxable  for  state  revenue,  and 
were  not  a  fit  subject  for  local  taxation. 
By  an  amended  act  of  March  17,  1876  (1 
Acts  1875-76,  p.  78,  a  785),  local  taxation  of 
railroads  was  authorized,  and  the  assess- 
ment thereof  by  local  assessors  was  provided 
for.  Evidently  this  method  of  assessment 
was  soon  found  to  be  unsatisfactory  for  by 
an  act  of  April  3,  1878  (1  Acts  1877-78,  p. 
82,  c.  764),  It  was  provided  that  the  assess- 
ment of  railroad  property,  whether  for  state, 
county,  or  other  purposes,  should  be  made 
by  a  board  of  equalization  appointed  by  the 
Governor  for  that  purpose.  By  an  act  of 
April  19,  1882  (1  Acta  1881-82,  p.  66,  c.  790), 
the  power  of  assessment  was  vested  In  a 
railroad  commission.  In  the  case  of  C,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Commonwealth,  81 
Ky.  492,  this  court  gives  the  reason  why 
railroad  property  should  not  be  assessed  by 
the  local  officer  of  each  county,  but  should 
be  assessed  by  a  central  board,  and  In  the 
opinion  It  Is  said:  "The  principal  object  of 
the  Legislature  in  having  this  board  of  com- 
missioners to  assess  and  supervise  the  tax- 
ing of  such  corporations  was  that  no  Injus- 
tice might  be  done  the  companies  by  sub- 
jecting their  property  to  fragmentary  assess- 
ments, subject  to  the  revision  of  the  super- 
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vising  board  of  each  county  through  which 
the  road  might  run.  Fragmentary  taxation 
of  the  same  line  of  road  by  a  dozen  or  more 
different  assessors  would  scarcely  produce 
that  uniformity  in  assessment  so  absolutely 
essential  to  produce  equality  In  taxation,  and 
the  legislative  purpose  was  to  obviate  such 
an  objection  and  have  a  uniform  assessment 
of  this  class  of  property,  and  no  wiser  sug- 
gestion could  have  been  well  made  than  to 
place  the  valuation  in  the  hands  of  intelli- 
gent freeholders,  to  be  selected  by  the  execu- 
tive of  the  state,  thus  removing  the  question 
of  value  from  local  influences  and  prejudices 
that  often  result  in  imposing  upon  such  cor- 
porations oppressive  burdens."  Thus  It  will 
be  seen  that  at  the  time  of  the  adoption  of 
the  present  Constitution  in  1891  it  was  the 
settled  policy  of  the  state  that  local  taxation 
of  railroads  should  be  based  entirely  upon 
the  assessment  made  by  the  Railroad  Com- 
mission. Section  182  of  the  Constitution, 
adopted  in  1891,  is  as  follows:  "Nothing  in 
this  Constitution  shall  be  construed  to  pre- 
vemt  the  General  Assembly  from  providing, 
by  law,  how  railroads  and  railroad  property 
shall  be  assessed  and  how  taxes  thereon  shall 
be  collected.  And,  until  otherwise  provided, 
the  present  law  on  said  subject  shall  remain 
in  force."  Thus  it  will  be  seen  that  the 
framers  of  the  Constitution  recognized  the 
propriety  of  providing  that  railroad  proi)er- 
ty  should  be  assessed  in  a  manner  different 
from  the  assessment  of  property  generally. 
Prior  to  the  adoption  of  the  present  Consti- 
tution, it  was  dilFerently  assessed,  and  by 
the  section  above  referred  to,  the  power  was 
expressly  given  to  the  General  Assembly  to 
provide  by  law  how  railroads  and  railroad 
property  should  be  assessed ;  and  it  was  fur- 
ther provided  that  the  law  then  In  force 
should  remain  until  it  should  be  changed  by 
the  Legislature.  Since  that  time  the  Legis- 
lature, Instead  of  changing  the  system,  has 
practically  continued  it  in  force,  and  such 
continuation  has  been  repeatedly  recognized 
and  enforced  by  this  court.  Louisville  & 
Nashville  Railroad  Co.  v.  City  of  Louisville, 
29  S.  W.  865,  16  Ky.  Law  Rep.  790;  Com- 
monwealth, by,  etc.,  ▼.  Union  R.  T.  Co.,  80 
S.  W.  490,  26  Ky.  Law  Rep.  23.  By  the  act 
of  March  16,  1906  (Acts  1006.  p.  139,  e.  22), 
it  is  provided  that  "the  president  or  chief 
officer  of  each  railroad  company,  or  other 
corporation  owning  or  operating  a  railroad 
line,  in  whole  or  in  part.  In  this  state,  and 
all  railroad  bridge  companies  owning  or  op- 
erating the  bridge  spanning  a  river  consti- 
tuting the  boundary  of  this  state  shall,  on  or 
before  the  first  of  August  in  each  year,  re- 
turn to  the  Auditor  of  Public  Accounts  of 
the  state,  under  oath,  the  total  length  of 
such  railroad,  including  •  the  length  thereof 
beyond  the  limits  of  the  state,"  etc.  Counsel 
for  appellant  Insist  that  this  act  does  not 
place  the  power  in  the  Railroad  Commission 
to  assess  for  taxation  the  bridge  in  question. 
It  ia  unnecessary  to  determine  whether  or 


not  the  expression  "all  railroad  bridge  com- 
panies" includes  the  bridge  of  appellee.  The 
record  shows  that  the  bridge  In  question 
was  conveyed  to  appellee  In  the  year  1904, 
and  Is.  now  the  property  of  appellee.  By  the 
acts  in  force  prior  to  the  act  of  1906  all  rail- 
road property  was  subject  to  taxation  by 
this  state,  and  the  assessment  thereof  was 
to  be  fixed  by  the  Railroad  Commission 
alone.  It  was  not  intended  that  any  proper- 
ty belonging  to  a  railroad  company  should 
be  exempt  from  taxation.  In  our  opinion, 
therefore,  the  bridge  in  question,  being  own- 
ed by  appellee,  was  taxable  even  prior  to 
the  act  of  1906;  and,  being  taxable  as  rail- 
road property,  it  was  proper  that  the  as- 
sessment thereof  be  made  by  the  Railroad 
Commission. 

It  is  contended  by  coimsel  for  appellant  that 
under  section  181  of  the  Constitution  the  Leg- 
islature cannot  vest  In  the  Railroad  Commis- 
sion power  to  assess  for  taxation  property 
not  strictly  "railroad  property,"  as  that  sec- 
tion provides  that  "the  General  Assembly  shall 
not  Impose  taxes  for  the  purposes  of  any  coun- 
ty, city,  town  or  other  municipal  corporation, 
but  may,  by  general  laws,  confer  on  the  proper 
authorities  thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes" ;  it  being  ar- 
gued that  it  is  clear  by  this  language  that  the 
power  is  constitutionally  vested  in  the  local 
authorities,  and  cannot  be  placed  elsewhere, 
the  only  exception  being  In  regard  to  railroads 
and  railroad  property,  and  it  is  insisted  that 
"railroad  property,"  within  the  meaning  of 
this  constitutional  provision,  is  only  such  prop- 
erty as  is  necessarily  incident  to  the  oper- 
ation of  a  railroad.  In  this  connection  our 
attention  is  called  to  the  fact  that  the  bridge 
in  question  is  used,  not  only  for  the  purpose 
of  accommodating  the  trains  of  appellee,  but 
that  it  has  two  tracks  upon  which  street  cars 
run,  also  a  wagonway  and  paiths  for  foot  pas- 
sengers. In  the  first  place,  we  may  say  that 
the  construction  placed  upon  section  181  by 
counsel  for  appellant  is  not  the  one  adopted 
by  this  court  In  the  case  of  South  Covington 
&  Cincinnati  Street  Railway  Co.  v.  Town  of 
Bellevue,  105  Ky.  283,  49  S.  W.  23,  57  L.  R. 
A.  60,  this  court  said:  "The  fallacy  of  this 
argument  lies  in  the  meaning  given  to  the 
word  'assess.'  In  the  place  used  it  means  to 
levy  a  tax,  and  does  not  mean  the  valuation 
of  property  for  taxation.  That  the  Constitu- 
tion makers  did  not  intend  to  forbid  the  valu- 
ation of  proi)erty  for  local  taxation  by  the- 
state  board  is  apparent  from  their  continuing 
in  force  that  method  of  valuation  of  railroads 
for  taxation,  and  which  Is  now  in  force." 
Again,  the  power  of  the  Legislature  to  vest 
the  state  board  with  power  to  assess  tangible 
property  for^local  taxation  by  counties,  cities, 
towns,  and  taxing  districts  was  upheld  In  City 
of  Louisville  V.  Louisville  Public  Warehouse 
Co.,  107  Ky.  184,  53  S.  W.  291.  In  that  case 
this  court  held  that  the  city  assessor  of  Louis- 
ville had  no  power  to  assess  distilled  Bplrltft- 
in  bonded  warehouses,  but  that  the 
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wait  of  sacb  property  must  be  made  by  tbe 
ttate  board  of  Talnatlon  and  assessment,  not 
only  for  state,  but  county,  city,  town,  and  dis- 
trict taxation.    From  tbese  authorities  it  will 
be  seen  that  the  power  of  the  Legislature  to 
rest  In  a  state  board  the  authority  to  assess 
<dther  tangible  or  Intangible  property  for  local 
taxation  is  no  longer  an  open  question.    Fur- 
thermore, the  fact  that  the  bridge  In  question 
Is  used  for  other  than  railroad  purposes  does 
not  make  it  any  the  less  "railroad  property.." 
So  long  as  the  railroad  is  permitted  to,  and 
does,  own  the  bridge,  It  should  be  taxed  as 
any  other  railroad  property.    It  Is  suggested 
that,  under  section  192  of  tbe  Constitution  and 
Kctlon  567  of  the  Kentucky  Statutes  of  1903, 
tbe  appellee  has  no  power  to  own  or  operate 
a  structure  of  this  character.    It  does  not  ap- 
pear from  the  record,  however,  that  by  own- 
ing and  operating  the  bridge  In  questloji  the 
appellee  has  engaged  in  a  business  other  than 
tbat  expressly  authorized  by  its  charter  or  tbe 
law  under  which  It  was  organized,  nor  that 
It  holds  any  real  estate  except  such  as  is 
proper  for  carrying  on   its  legitimate  busi- 
ness; nor  does  it  appear  that  the  bridge  has 
been  owned  by  appellee  for  a  longer  period 
than  five  years,  nor  Is  there  anything  In  tbe 
record    to   Indicate   what   appellee's    charter 
rights  are  with  respect  to  owning  or  operating 
a  bridge  of  this  character.    Farthermore,  we 
could  not  determine  In  this  proceeding  tbe 
question  whether  or  not  appellee  has  the  right 
to  own  and  maintain  a  bridge  of  tbe  character 
of  the  one  In  question. 

Counsel  for  appellant  cite  several  cases  in 
support   of  the  position  that  a  bridge  like 
the  one   under  discussion   is  not  "railroad 
property,"  and  should  not,  therefore,  be  as- 
sessed  by   the  Railroad  Commission,  among 
them  the  cases  of  St.  Louis  &  S.  V.  Ry.  Co. 
V.  Williams,  53  Ark.   58,  13  S.  W.  796;    St. 
Joseph  &  G.  I.  R.  Co.  V.  Devereux,  Sheriff 
(C.  C.)  41  Fed.  14;    Chicago  &  Alton  R.  Co. 
V.  People  ex  rel.,  153  III.  409,  38  N.  E.  1075, 
29  L.  R.   A.  69;    State  v.  Mississippi  River 
Bridge  Co.,  109  Mo.  253,  19  S.  W.  421 ;   Cass 
County  V.  Chicago,  B.  &  Q.  R.  Co.,  25  Neb. 
3*3,  41   N.  W.  246,  2  L.  R.  A.  188.     In  the 
case  of  St.  Louis  &  S.  V.  Ry.  Co.  v.  Williams, 
supra.   It  was  contended  that  the  bridge  in 
question   should  be  assessed  for  taxation  to 
the  appellant  railway,  on  the  theory  that  it 
was  used  by  said  railway.    In  tbe  opinion  tbe 
question    18  thus  stated:     "Tbe  question  is: 
Does  the  railway  own  or  operate  the  bridge 
•s  a  part  of  Its  road,  or  Is  it  owned  or  oper- 
ated Independently?"     In  passing  upon  this 
point  tbe  court  said:    "There  is  nothing  to 
■bow*  tbat  the  railway  company  is  the  sub- 
stantial   owner  of  the  bridge   by  reason  of 
owning  tbe  stock,  and  the  case  is  therefore 
unlike   tbat  of  State  v.  Depot  Company,  42 
Minn.  142,  43  N.  W.  840,  6  L.  R.  A.  231,  which 
tbe  appellant  relies  upon."     In  tbe  case  of 
St  Josepb  &  G.  I.  R.  Co.  v.  Devereux,  Sher- 
iff, supra.   It  does  not  appear  how  the  bridge 
waa  acaulred  by  the  appellant,  whether  by 
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purchase  or  by  acquisition  of  all  its  stock. 
The  court  in  holding  tbe  bridge  subject  to 
taxation  said :  "It  is  a  costly  structure,  used 
for  purposes  of  general  travel;  and  tbe  fact 
that  tbe  railroad  company  has  its  rails  upon 
It  and  runs  its  cars  across  it  does  not  destroy 
Its  character  as  an  Independent  structure." 
In  tbe  case  of  Chicago  &  Alton  R,  Co.  v.  Peo- 
ple ex  rel.,  supra,  appellant  claimed  the  right 
to  assess  as  railroad  property  a  bridge.  Its 
dalm  of  ownership  of  this  property  was  bas- 
ed on  a  lease.  The  lease  was  forever,  pro- 
vided tbe  lessee  should  keep  and  perform  its 
terms  and  conditions,  but.  If  it  failed,  the 
lessor  bad  tbe  right  to  re-enter  and  take  pos- 
session of  the  property.  The  decision  turned 
on  the  ownership  of  the  property.  The  court 
said:  "Whether  objector  bad  the  right  to 
demand  that  tbe  assessment  should  be  against 
it  as  for  railroad  property,  in  our  view  of  tbe 
case,  depends  upon  tbe  ownership  of  the 
property.  If  the  railroad  company  was  the 
owner.  It  could  not  l>e  lawfully  assessed  un- 
der section  1,  c.  120,  supra,  but  only  by  tbe 
state  board  of  equalization  as  railroad  track." 
And,  again,  in  holding  the  property  subject 
to  local  taxation,  the  court  said:  "Either 
from  necessity  or  of  its  own  volition  appel- 
lant bas  never  become  the  absolute  owner  of 
the  property,  but  bas  left  tbe  real  title  to 
tbe  same  in  the  Mississippi  Bridge  Company, 
and  it  is  therefore  subject  to  taxation  against 
tbe  latter  by  the  township  assessor  of  tbe 
town  In  which  it  is  located."  In  the  case 
of  State  V.  Mississippi  River  Bridge  Com- 
pany, supra,  it' was  held  that  "a  railroad 
bridge  may  lawfully  be  segregated,  for  the 
purposes  of  taxation,  from  a  railway  line 
in  connection  with  which  it  Is  used,  where 
its  ownership  is  separate  from  the  railway." 
It  was  held  that  the  bridge  should  be  taxed 
to  the  bridge  company,  as  the  legal  title  was 
In  that  company.  In  the  opinion  It  is  said: 
"It  is  clear  from  this  statem^t  of  the  sub- 
stance of  the  Instrument  that,  notwithstand- 
ing tbe  long  term  of  tenancy  may  normally 
endure,  tbe  paramount  title  remains  in  the 
bridge  company.  The  lease  is  subject  to  a 
defeasance,  in  event  of  any  failure  on  tbe 
part  of  the  lessee  to  meet  all  of  its  require- 
ments, and  Its  entire  scope  and  effect  exclude 
the  motion  of  any  attempt  at  a  transfer  of 
the  title  outright  This  view  of  It  results  in 
the  ruling  that  the  property  is  yet  'owned' 
by  the  bridge  company  within  the  meaning 
of  tbe  section  for  the  taxation."  The  cases 
of  Cass  County  t.  Chicago,  B.  &  Q.  R.  Co., 
25  Neb.  348,  41  N.  W.  246,  and  Chicago,  B.  & 
Q.  R.  Co.  V.  School  District  No.  1,  23  Neb. 
359.  41  N.  W.  249,  held  that  the  Nebraska 
statute  does  not  require  the  return  to  the 
state  board  of  a  bridge  constructed  across  the 
Missouri  river ;  that,  said  river  being  a  navi- 
gable stream,  the  right  to  bridge  It  can  be 
obtained  only  by  law  of  Congress,  and  not 
by  authority  from  the  state.  The  opinions 
hold  that  such  bridges,  when  constructed, 
are  not  parts  of  the  roadbeds  or  superstruc- 
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tures.  It  la  also  held  tbat  sntib  bridges  are 
not  asaessable  by  the  state  board  of  equaliza- 
tion for  the  reason  that  section  40  of  the 
Nebraska  Statutes  specifically  declares  that 
said  board  In  making  their  assessment  and 
valuation  "shall  not  assess  the  value  of  any 
machine  or  repair  shop,  or  general  office 
buildings,  storehouses,  or  any  real  or  person- 
al property,  situated  outside  of  the  right  of 
way  or  depot  grounds  of  such  company." 
The  conrt  held  that  this  exception  to  the 
general  law  excluded  the  bridge  property 
from  assessment  by  the  state  board  of  equal- 
ization and  assessment  It  will  be  seen, 
therefore,  that  these  cases  are  difiterent  from 
the  case  under  consideration  In  that  the  lan- 
guage defining  the  character  of  property  as- 
sessable by  the  state  board,  as  well  as  the 
statutory  exceptions  thereto,  are  not  similar 
to  ours. 

By  the  decided  weight  of  authority,  we 
think  the  whole  question  d^ends  upon  the 
ownership  of  the  bridge  In  question.  If  it 
be  railroad  property  used  In  connection  with 
the  operation  51  a  railroad.  It  Is  then  as- 
sessable by  the  Railroad  Commission.  The 
fact  that  a  portion  of  the  bridge  may  be 
used  for  other  tEan  railroad  purposes  does 
not,  we  think,  give  the  right  to  the  local  of- 
ficers of  the  county  to  assess  the  same. 

For  the  foregoing  reasons,  the  Judgment  Is 
affirmed. 


MOSELBT'S  ADM'R  v.  BLACK  DIAMOND 
COAL  *  MINING  CO. 

(Court  of  Appeals  of  Kentucky.    April  10, 
1908.) 

1.  Mines  and  Minebaia  —  Opebations  of 
Mines— Statutoet  RBaui^TioNS  —  Sateit 
Gates. 

The  inclosing  of  a  mine  shaft  with  a  fence 
provided  with  gates  which  were  constantly  left 
open,  and  which  could  not  be  closed  on  accorint 
of  coal  and  other  material  that  had  accumulated 
about  them,  is  not  a  compliance  with  Ky.  St. 
1903,  $  2731,  providing  that  a  safety  gate  shall 
be  provided  at  the  top  of  every  mine  shaft. 

2.  Same. 

The  violation  by  a  mine  owner  of  the  duty 
imposed  by  Ky.  St.  1903,  {  2731,  to  protect 
the  mouth  of  the  shaft  by  safety  gates,  is  negli- 
gence, and  renders  the  owner  liable  for  damages 
therefrom  to  persons  rightfully  using  the  prem- 
ises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  $  240.] 

3.  Evidence— Cohfeienct— Res  Ge8t.s. 

In  an  action  for  the  death  of  a  mine  engi- 
neer caused  by  his  falling  into  the  unprotected 
shaft,  evidence  that  the  mine  txiss  had  said  some 
time  after  the  accident  that  he  told  decedent 
that,  when  the  whistle  blew,  decedent  should  go 
to  the  shaft  to  receive  instructions,  was  not  ad- 
missible as  part  of  the  res  gestse. 

4.  Masteb  and  Servant— Injuries  to  Sebv- 
ANT— Mines — Scope  or  Sebvant's  Emplot- 

HENT. 

A  hoisting  engineer  and  fireman  at  a  mine 
In  charge  of  all  the  machinery  connected  with 
the  lowering  and  hoisting  of  the  cages,  involving 
a  supervision  of  the  pulleys  and  cables  attached 
to  the  cages,  was  not  acting  outside  the  fair 
)ine  of  his  duties  in  going  to  the  mouth  of  the 
«haft;    and  hence,  in  an  action  for  his  death 


caused  by  falling  into  the  shaft,  the  rule  that  the 
dnty  of  a  master  to  furnish  reasonably  safe 
premises  does  not  extend  to  parts  of  the  estab- 
lishment where  the  servant  is  not  oblig^  to  be 
or  go,  and  is  not  applicable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §S  153-156,  209.] 

6.  Save— AcnoNS— Evidence. 

In  an  action  for  the  death  of  a  mine  em- 
ploye caused  by  his  falling  down  the  shaft,  the 
entrance  to  which  was  inclosed  by  a  fence,  the 
gate  to  which  was  left  open  in  violation  of  law, 
m  the  absence  of  evidence  to  show  whether  dece- 
dent walked  through  the  opening  or  climbed  over 
the  fence,  it  may  be  presumed  that  he  walked 
through  the  open  gate. 

6.  Sajie— Bubden  or  Psoor. 

In  an  action  for  the  death  of  a  servant,  it  Is 
not  necessary  to  a  recovery  to  show  that  dece- 
dent neither  knew  nor  might  by  the  exercise  of 
ordinary  care  have  discovered  the  dangerous  or 
defective  condition  of  the  premises  which  result- 
ed in  his  death. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  34,  Master  and  Servant  f  907.] 

7.  Masteb  and  Servant  —  Obviously  Dak- 

OEBOUB    PBEMIBBB  —  CONTBIBUTOBT    NEOU- 
OBNCB. 

The  fact  that  the  premises  in  the  vicinity 
of  the  entrance  to  a  nune  shaft  are  unlighted 
upon  a  dark  night  does  not  render  the  shaft  so 
obviously  dangerous  or  the  hazard  in  going 
about  it  so  apparent  that  a  person  of  ordinary 
prudence  would  not  Incur  the  risk. 

8.  Save— Action   fob  Death  or  Sebvaht— 
Evidence. 

In  an  action  for  the  death  of  a  servant,  ev- 
idence examined,  and  held  suffident  to  go  to  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §8  1000-1132.] 

Appeal  from  Circuit  Court,  Huhlenberg 
County. 

"Not  to  be  officially  reported." 

Death  action  by  James  Moseley's  adminis- 
trator against  the  Black  Diamond  Coal  & 
Mining  Company.  From  a  directed  verdict 
for  defendant,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

S.  R.  Crewdson,  for  appellant  Gordon, 
Gordon  &  Cox  and  Fotcbt  &  Field,  for  ap- 
pellee. 

CARROLL,  3.  James  Moseley  was  employ- 
ed as  night  fireman  and  engineer  by  the  ap- 
pellee company.  The  engine  was  situated 
some  00  feet  from  the  mouth  of  a  shaft  sunk 
from  the  top  of  the  ground  to  the  coal  stratum 
about  100  feet  below  the  surface.  The  open- 
ing of  this  shaft  on  the  surface  of  the  ground 
was  IS  by  16  feet  It  was  divided  Into  two 
compartments,  in  each  of  which  was  a  cage 
or  elevator  used  for  hoisting  and  lowering  the 
employes  and  material  from  and  Into  the 
mines.  When  a  person  In  the  bottom  of  the 
shaft  desired  the  elevator  to  be  lowcft%d  or 
hoisted,  he  could  notify  the  engineer  by  blow- 
ing a  whistle  which  could  be  heard  by  the 
engineer.  Moseley  was  not  the  regular  en- 
gineer or  fireman,  and  was  only  temporarily 
in  charge  of  the  engine  on  the  night  he  met 
bis  death.  On  that  night  a  party  of  youngs 
people  had  gone  down  in  the  mine  In  com- 
pany with  Tlldon  Bridges,  who  was  one  of 
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the  boBa«8.  After  tbe  party  wait  down  In  the 
shaft,  the  regular  engineer  went  off  duty, 
leaving  Moseley  alone  in  charge  of  the  en- 
gine. A  short  time  after  this  Bridges,  who 
was  at  the  bottom  of  the  shaft,  blew  ttao 
whistle  to  notify  the  engineer  to  hoist  the 
-elevator,  and  at  this  moment  or  immediately 
afterwards  Moseley  fell  into  the  shaft  from 
the  t<^  landing  in  the  bottom  fatally  In- 
jured. He  never  recovered  consciousness, 
nor  made  any  statement  aa  to  how  the  acci- 
dent liappened.  In  this  action  by  his  personal 
representative  to  recover  damages  for  his 
death  tbe  trial  Jndge  at  the  conclvislon  of  tbe 
evidence  for  appellant,  who  was  plaintiff  be- 
low, directed  the  Jury  to  return  a  verdict  for 
appellee.  The  correctness  of  this  mllug  de- 
pends upon  the  question  whether  or  not  there 
was  any  evidence  conducing  to  show  that 
Moseley's  death  was  caused  by  tbe  negligence 
or  carelessness  of  the  appellee  company.  Sec- 
tion 2731  of  the  Kentucky  Statutes  of  1003 
provides,  in  part:  "And  at  every  mine  operat- 
ed by  a  shaft  there  shall  be  provided  an  ap- 
proved safety-catch,  and  a  sufSclent  cover 
-overhead,  on  all  cages  used  for  lowering  and 
hoisting  persons,  and  at  the  top  of  every 
shaft  a  safety  gate  shall  be  provided,  and  an 
adequate  brake  shall  be  attached  to  every 
drum  or  machine  used  in  lowering  or  raising 
persons  in  all  shafts  and  slopes."  The  ap- 
pellee company  partially  compiled  with  this 
statute  by  Inclosing  the  opening  or  mouth  of 
the  shaft  with  a  fence,  provided  with  gates 
through  which  persons  desiring  to  go  in  or 
come  out  of  the  shaft  might  enter ;  but  there 
was  evidence  tending  to  show  that  tbe  gates 
were  constantly  left  open,  and  could  not  be 
closed  on  account  of  coal  and  other  material 
that  had  accumulated  and  was  allowed  to 
remain  about  the  gates.  The  statutory  duty 
imposed  upon  mine  owners  is  not  complied 
with  by  furnishing  gates  that  cannot  be 
closed.  The  company  was  guilty  of  negli- 
gence In  permitting  coal  and  other  material  to 
tie  placed  and  accumulate  around  these  gates 
in  such  a  manner  as  to  prevent  them  from  be- 
ing closed.  The  safety  gates  contemplated  by 
the  statute  are  gates  so  arranged  that  they 
will  either  automatically  close  themselves 
when  oiiened,  or  can  easily  be  closed  by  per- 
eoDS  using  them.  To  provide  a  gate,  and  then 
permit  it  to  be  and  remain  In  such  a  condi- 
tion for  any  cause  that  it  cannot  be  closed,  is 
tlK  same  as  if  no  gate  had  been  provided  or 
maintained.  The  Legislature  deemed  the 
establishment  and  maintenance  of  safety 
gates  of  sufficient  importance  to  make  it  the 
mandatory  duty  of  mine  owners  to  provide 
them  for  the  safety  of  the  employes,  and  to 
prevent  persons  rightfully  using  the  premises 
from  falling  into  the  mine  shaft,  and  this 
statutory  duty  cannot  be  neglected  or  dis- 
obeyed without  subjecting  tbe  owner  to  II 
ability  for  damages  suffered  by  persons  right- 
fully using  the  premises.  Andrlcus'  Adm'r 
V.  Plneville  Coal  Oa,  90  8.  W.  233,  28  Ky. 
<«w  Bep.  701.    We  may  therefore  properly 


treat  this  case  as  If  the  appellee  company  had 
not  provided  aoy  safety  gates  at  all. 

Accepting  this  view  as  correct,  the  ques- 
tion remains:  Was  the  failure  of  the  com- 
pany to  perform  this  statutory  duty  such  neg- 
ligence as  would  authorize  a  recovery  in  this 
case?  Upon  this  point  the  argument  is  madt) 
In  behalf  of  the  company  that,  although  it 
may  have  been  negligent  in  falling  to  provide 
safety  gates,  yet  its  negligence  in  this  respect 
does  not  render  it  liable  in  damages  for  tht> 
death  of  Moseley,  because  his  duties  as  en- 
gineer and  fireman  did  not  require  him  to 
leave  the  engine  room  or  go  to  the  shaft.  It 
Is  said  that  in  going  to  tbe  shaft  he  was  not 
in  the  performance  of  any  duty  owing  to  tbe 
company,  or  acting  within  the  scope  of  his 
employment;  that.  If  be  had  remained  at  th^ 
place  where  his  duties  required  him  to  be, 
he  would  not  have  fallen  into  the  shaft,  or 
have  been  injured  by  its  negligence  in  failing 
to  properly  protect  tbe  evening.  Why  Mos- 
eley went  to  the  shaft  does  not  appear  in  the 
record.  Appellee  offered  to  prove  that  Brldgr 
es,  the  mine  boss,  said  some  time  after  the 
accident  that  he  told  Moseley,  when  the  whis- 
tle was  sounded,  he  should  go  to  the  shaft  to 
receive  instructions.  This  offered  evidence 
was  properly  excluded  by  the  court.  Direct 
evidence  by  any  .person  who  heard  Bridges  so 
instruct  or  direct  Moseley  would  be  compe- 
tent, but  the  statements  made  by  Bridges 
after  the  accident  were  not  a  part  of  the  res 
gestte,  and  could  not  be  used  as  evidence 
against  the  company.  But,  aside  from  the 
failure  of  proof  upon  this  point,  Moseley's 
duties  as  engineer  and  fireman  placed  him 
in  charge  of  all  the  machinery  connected  with 
tbe  lowering  and  hoisting  of  the  elevators 
by  the  engine.  It  was  as  much  a  part  of  bis 
duties  to  see  that  the  pulleys  and  cables  at- 
tached to  the  elevators  and  by  which  they 
were  raised  and  lowered  were  in  working 
order  and  good  condition  as  It  was  to  see  that 
the  fires  in  the  boilers  were  kept  up,  or  that 
a  sufficient  supply  of  water  was  on  hand,  or 
that  the  machinery  directly  attached  to  the 
engine  was  in  proper  condition.  It  cannot  be 
said  that  his  duties  were  confined  exclusive- 
ly to  the  engine  house,  or  that  he  had  no 
right  to  go  about  the  shaft  where  the  elevat- 
ors operated  by  the  engine  were  located.  He 
was  not  a  trespasser,  but  was  rightfully  on 
the  premises.  Nor  was  he  outside  of  the  fair 
line  of  his  duties  in  going  to  the  shaft  Th? 
rule  laid  down  in  the  line  of  cases  holding 
that  a  servant  cannot  recover  for  injuries  sus- 
tained by  him  acting  outside  of  tbe  line  of 
his  duties  and  going  in  or  about  places  where 
his  employment  does  not  require  him  to  be  or 
go  is  not  applicable  to  the  facts  of  this  case. 
It  has  been  often  held  that  the  duty  Imposed 
upon  the  master  of  furnishing  for  tbe  use  of 
the  servant  reasonably  safe  premises  Is  limit- 
ed to  those  premises  where  the  servant  in 
tbe  performance  of  the  duties  for  which  he  is 
engaged  requires  him  to  labor,  and  does  not 
extend  to  other  parts  of  the  establlshmeat 
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where  the  servant  is  not  obliged  to  be  or  go. 
Thus  In  Mitchell-Tranter  Co.  v.  Ehmett,  65  S. 
W.  835,  23  Ky.  Law  Rep.  1788,  55  L.  R.  A. 
710,  It  was  held  that  the  helper  of  a  brick 
layer  could  not  recover  for  Injuries, eustalned 
by  falling  through  a  roof  that  was  unsafe, 
and  this  upon  the  ground  that  in  getting  upon 
the  roof  the  servant  was  a  volunteer,  and  the 
master  owed  him  no  duty  to  keep  the  roof  in 
safe  condition,  and  its  failure  to  do  so  was 
not  as  to  him  actionable  negligence.  And  In 
li.  &  N.  R.  Co.  V.  Hocker,  64  S.  W.  638,  23 
Ky.  Law  Rep.  982,  It  was  held  that  Uocker, 
an  employ^  of  the  company,  who  was  injured 
by  a  train  of  cars,  could  not  recover  because 
he  was  at  a  place  where  his  duties  did  not  re- 
quire him  to  be,  and  the  company  did  not  owe 
him  any  duty  except  to  avoid  injuring  him 
after  his  perilous  position  was  discovered. 

Whether  or  not  the  company  in  falling  to 
maintain  sufficient  gates  would  be  gtiUty  of 
actionable  negligence  as  to  any  other  of  its 
employes  who  had  the  right  to  be  upon  and 
about  its  premises  in  the  nighttime,  although 
his  specific  duties  may  not  have  called  him 
to  the  shaft,  If  he  bad  fallen  into  it,  we 
express  no  opinion.  It  Is  not  necessary  un- 
der the  facts  of  this  case,  in  order  to  fix 
liability  on  the  appellee,  that  the  doctrine 
of  responsibility  for  a  failure  to  perform  a 
statutory  duty  Intended  for  the  protection  of 
human  life  should  be  extended  to  embrace 
employes  whose  duties  did  not  require  them 
to  go  about  the  shaft  The  night  was  very 
dark,  and  there  was  evidence  showing  that 
the  premises  about  the  shaft  were  not  lighted. 
To  fall  into  the  shaft  It  was  necessary  that 
Moseley  should  have  walked  through  the  open 
gate,  or  have  climbed  the  fence  that  surround- 
ed the  shaft  at  other  places  than  where  an 
opening  was  left  for  the  gates.  Although 
there  is  no  evidence  to  show  whether  Mose- 
ley walked  through  the  opening  or  climbed 
over  the  fence.  It  Is  fair  to  assume  that  he 
did  not  do  the  latter,  and  that,  when  he 
went  to  the  shaft,  he  walked  through  the 
open  gate.  We  are  aware  of  the  rule  laid 
down  by  this  court  in  Hughes  v.  C,  N.  O.  &  T. 
P.  Ry.  Co.,  91  Ky.  526,  16  S.  W.  275,  and  Wln- 
tuska's  Adm'r  v.  L.  &  N.  R.  Co.,  20  S.  W.  819, 
14  Ky.  Law  Rep.  579,  and  Vlssman  v.  South- 
ern Ry.  Co.,  89  S.  W.  502,  28  Ky.  Law  Rep. 
429,  2  L.  R.  A.  (N.  8.)  469,  to  the  effect  that. 
In  order  to  recover  damages  against  the  mas- 
ter, the  servant  must  produce  some  evidence 
conducing  to  show  that  It  was  caused  by  the 
negligence  of  the  master  or  some  one  having 
authority  to  represent  him;  that  negligence 
will  not  be  presumed.  And,  where  an  injury 
or  accident  may  have  happened  In  two  or 
more  ways.  In  one  of  which  the  master  would 
be  liable  and  the  other  not,  and  the  presump- 
tions as  to  how  the  Injury  or  accident  hap- 
pened are  equal,  a  recovery  will  be  denied. 
But  here,  with  the  exception  of  the  gates,  the 
opening  in  the  shaft  was  inclosed  by  a  fence, 
and  it  is  not  {trobable  or  reasonable  that  the 


deceased  who  was  in  his  right  mind  and  a 
sensible  man  would  have  climbed  a  fence  and 
deliberately  precipitated  himself  into  a  hoIi& 
100  feet  deep.  There  is  no  suspicion  in  the 
record  that  Moseley  desired  to  commit  sui- 
cide, or  that  be  was  laboring  under  any  mea- 
tal  disease ;  and  the  only  reasonable  explana- 
tion of  the  manner  in  which  be  came  to  bis 
death  is  that  he  walked  through  the  open 
gate  and  fell  into  the  open  shaft  L.  &  N. 
R.  Co.  V.  Mulflnger's  Adm'x,  80  S.  W.  499. 
26  Ky.  Law  Rep.  3.  In  this  connection,  it  is 
also  well  to  keep  in  mind  that  the  rule  that 
the  servant  before  he  can  recover  for  injuries 
sustained  by  defective  appliances  or  prem- 
ises must  show  that  he  did  not  know  or  could 
not  have  known  of  the  dangerous  or  defective 
condition  of  the  place  or  appliances  where  he 
Is  at  work  has  no  application  to  a  case  like 
this.  When  the  Injury  results  in  death,  and 
the  action  is  brought  by  the  personal  repre- 
sentative of  the  servant,  it  is  not  necessary 
to  a  recovery  to  show  thifit  the  deceased  nei- 
ther knew  nor  might  by  the  exercise  of  ordi- 
nary care  have  discovered  the  dangerous  or 
defective  condition  of  the  premises.  Brown's 
Adm'r  v.  C,  N.  O.  &  T.  P.  Ry.  Co.,  02  S.  W. 
583.  29  Ky.  Law  R^.  146;  WllUe  v.  E&et 
Tennessee  Coal  Co.,  84  S.  W.  1166,  27  Ky. 
Law  Rep.  335;  Lexington  8c  Carter  County 
Mining  Co.  V.  Stephens'  Adm'r,  104  Ky.  602, 
47  S.  W.  321 ;  Tanner  v.  W.  A.  WlGkliffe  Coal 
Co.,  108  8.  W.  351,  32  Ky.  Law  Rep. . 

Nor  in  view  of  the  darkness  of  the  night 
and  the  failure  to  have  the  premises  lighted 
can  it  be  said  that  the  shaft  Into  which 
Moseley  fell  was  so  obviously  dangerous  or 
the  hazard  in  going  about  It  so  apparent  that 
a  person  of  ordinary  prudence  would  not  In- 
cur the  risk.  Hence  the  line  of  cases  lltte 
Wilson  V.  Chess  &  Wymond  Co.,  117  Ky.  567, 
78  8.  W.  453,  McCormlck  HarvesUng  Co.  v. 
Liter,  66  S.  W.  761,  23  Ky.  Law  Rep.  2154, 
Duncan  v.  Grernert  Bros.  Lumber  Co.,  87  S. 
W.  762,  27  Ky.  Law  Rep.  1039,  and  Shem- 
well  V.  Owensboro  &  Nashville  Ry.  Co.,  IIT 
Ky.  556,  78  8.  W.  448,  are  not  pertinent 

We  are  of  the  opinion  that  there  was  evi- 
dence sufficient  to  authorize  a  submission  of 
the  case  to  the  jury,  and  the  Judgment  Is 
reversed,  with  directions  to  grant  a  new 
trial  In  conformity  with  this  opinion. 


LOUISVILLE  VENEER   MILLS  CO.  v. 
CLEM0NT8. 

(Court  of  Appeals  of  Kentucky.    April  16, 
1008.) 

1.  Release— Misbepbesentations—Etfeot. 

Where  a  servant,  on  being  injured,  signs  a 
receipt  compromising  his  claim  agninst  his  em- 
ployer for  damages  on  representations  that  he 
18  entitled  to  the  amonnt  received  as  accident 
insurance  kept  up  by  the  employer,  it  is  not 
binding  as  a  release  of  damages. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Release,  SS  30-32.] 

2.  Same— Question  fob  Jtjbt— Evidence. 

In  an  action  by  a  servant  for  personal  in- 
juries, held  under  the  evidence  that  the  question 
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•a  to  the  validity  of  a  release  of  plaintiff's  claim 
was  for  the  jury. 

fE]<i.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Release,  {g  109-114.] 

8.  Saitb— Validity  —  Etidekcb  —  Finanoiai. 

DiSTBEBS. 

The  mere  fact  that  a  person  is  in  such 
financial  distress  that  he  is  willing  to  surrender 
a  claim  for  an  inadequate  consideration  is  not 
sufficient  to  avoid  a  release  that  is  free  from 
fraud,  overreaching,  or  misrepresentation'. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  42,  Release,  St  18-21.] 

4.  Same— Rescission— RBSTOBATion  o»  CoN- 

SIDEBATION— TENDEB— To   WHOK   MADE. 

Where  an  insurance  company  had  obligated 
itself  to  protect  an  employer  from  loss  on  ac- 
count of  injury  sustained  by  a  servant,  and  its 
agent,  on  account  of  this  obligation,  had  paid 
money  to  the  servant,  receiving  a  release  of  the 
employer's  liability,  it  was  proper  for  such  serv- 
ant, on  rescinding  the  release,  to  tender  the 
amount  paid  to  the  general  agent  of  such  com- 
pany, and  on  the  retnsal  of  such  agent  to  ac- 
cept, the  servant,  by  paying  the  sum  into  court, 
did  all  that  was  necessary. 

[Ed.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  42,  Release,  i  45.] 

8.  Mabteb  and  Servant— Duty  of  Masteb— 

Appliances. 

The  master  is  not  required  to  furnish  the 
latest  or  the  beat  appliances  or  those  in  general 
use.  but  only  such  as  are  reasonably  safe. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §i  171-173.] 

6l  Same — Question  fob  .Tubt. 

Whether  appliances  furnished  by  a  master 
are  reasonably  safe  or  not  is  a  question  of  fact 
for  the  jury. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1010-1031.] 

7.  Save— Evidence. 

In  an  action  for  Injuries  to  a  servant  from 
appliances  alleged  to  be  dangerous,  evidence  is 
admissible  as  to  the  character  of  the  appliances 
furnished  and  of  those  in  general  use  in  similar 
employment,  so  that  the  jury  may  determine 
whether  or  not  those  furnished  were  reasonably 
•afe. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  921.] 

Appeal  from  Circuit  Oonrt,  JeffersoB  Coun- 
tj.  Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  William  Clemonts  against  the 
LonlBTllIe  Veneer  Mills  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Bennett  H.  Toting  and  Marlon  W.  Rlpy,  for 
appellant.  Robert  L.  Page  and  Harry  Rob- 
tDson,  for  appellee. 


CARROLL,  J.  Appellee,  who  was  Injured 
by  a  ripsaw  he  was  operating  In  the  mill 
owned  by  appellant,  brought  this  suit  to  re- 
cover damages.  We  are  asked  to  reverse  the 
Judgment  rendered  in  his  behalf  because  of 
the  assigned  errors  of  the  trial  court  In  fall- 
ing to  give  a  perenQ)tory  Instruction  to  find 
for  appellant  and  in  mlsinstructing  the  jury. 
The  request  for  a  peremptory  was  rested  up- 
on two  gromids :  First,  that  appellee,  In  con- 
sideration of  $36  paid  him,  agreed  to  and  did 
release  It  from  liability  for  the  Injury  sus- 
tained;   and,  second,  because  be  failed  to 


tender  the  money  received  before  Instituting 
the  action  to  recover  damages. 

Appellee  was  Injured  on  April  25,  1905, 
when  four  of  bis  fingers  were  cut  off  by  the 
rapidly  revolving  saw,  which  came  In  con- 
tact with  his  hand.  He  was  taken  to  the 
Deaconess  Hospital,  where  he  remained  until 
May  1,  1905.  On  this  date  the  physician  in 
attendance  discharged  htm  from  his  care.  On 
the  day  he  was  dismissed  by  the  physician, 
but  before  he  left  the  hospital,  he  was  visited 
by  Harry  Kline,  manager  of  appellant's  mill, 
and  Sherley  Crawford,  an  attorney  and  agent 
of  an  Indemnity  company  In  which  appellant 
was  Insured  against  loss  on  account  of  in- 
jury to  Its  employes.  These  gentlemen  went 
to  see  appellee  for  the  purpose  of  settling 
with  him  any  claim  for  damages  he  might 
have  against  the  company.  There  is  sharp 
conflict  between  the  statements  of  appellee 
and  those  made  by  Kline  and  Crawford  as 
to  what  took  place  at  the  Interview  between 
them  fhat  resulted  in  appellee  signing  the 
following  paper :  "For  the  sole  consideration 
of  the  sum  of  $36  this  Ist  day  of  May,  1905, 
received  from  Louisville  Veneer  Mills,  I  do 
hereby  acknowledge  full  satisfaction  In  dis- 
charge of  all  claims  accrued  or  to  accrue  in 
respect  to  all  Injuries  or  Injurious  results, 
direct  or  Indirect,  arising  or  to  arise  from  an 
accident  sustained  by  me  on  or  about  the  25th 
of  April,  1905,  while  In  the  employment  of 
the  above."  Appellee  testified  that  Crawford 
and  Kline  told  him  that  he  was  entitled  to 
$25  accident  Insurance;  that  Mr.  Kline,  the 
manneer  of  the  company,  had  kept  up  his  In- 
surance; that  the  pap«  they  wished  him  to 
sign  was  a  receipt  showing  that  he  had  re- 
ceived from  the  Insurance  company  that 
amoimt  of  money;  that  he  did  not  read  the 
receipt,  nor  was  it  read  to  him,  and  he  sign- 
ed it  upon  their  r^resentatlons  as  to  what 
It  contained,  and  did  not  know  that  it  pur- 
ported to  be  a  compromise  or  settlement  of 
any  claim  he  might  have  for  damages  against 
the  company;  tfiat  he  relied  entirely  upon 
the  statements  made  by  them  as  to  the  con- 
tents of  the  paper,  and  would  not  have  signed 
It  had  he  known  that  It  was  a  settlement  of 
his  claim.  Kline  and  Crawford  say  that  the 
paper  was  read  to  appellee  and  Its  contents 
fully  explained  to  him;  that  he  signed  It 
with  full  knowledge  of  Its  purport  and  mean- 
ing; that  It  was  understood  $11  was  to  be 
paid  to  the  hospital  for  medical  attention  re- 
ceived by  appellee,  and  $25  was  to  be  paid 
to  him;  that  the  amount  due  the  hospital 
was  paid,  and  $23  given  to  appellee.  There 
was  evidence  conducing  to  show  that  appel- 
lee at  the  time  he  signed  the  paper  was  an 
Intelligent,  sensible  man,  although  not  well 
educated,  and  that  he  was  not  suffering  from 
any  mental  or  physical  disorder  that  would 
render  him  Incompetent  to  form  an  opinion 
about  a  matter  of  business,  although  he  was 
somewhat  distressed  and  disturbed  about  the 
condition  of  his  financial  affairs. 

It  will  thus  be  seen  that  the  Issue  upon 


Digitized  by 


Google 


310 


109  SOUTHWESTERN  REP0RTE21. 


(Ky. 


the  question  as  to  what  occnrred  when  ap- 
pellee signed  the  paper  was  purely  one  of 
fact  Upon  this  point  the  court  Instructed 
the  iMTj  as  follows:  "Yon  wUl  find  for  the 
defendant,  Florence  C.  Kline,  who  was  the 
owner  of  the  appellant  company,  unless  you 
believe  from  the  evidence  that  the  paper 
shown  you  as  of  the  Ist  day  of  May,  1906, 
was  signed  by  plaintiff,  William  Clemonts, 
under  the  belief  that  the  papier  was  a  release 
or  receipt  for  Insurance  allowed  to  him,  and 
that  such  representations  were  made  by  the 
defendant's  agent  or  an  agent  of  the  ^tna 
Insurance  C!ompany  that  such  was  the  fact, 
and  Clemonts,  relying  upon  them,  believing 
such  representations,  so  signed  the  paper; 
or,  unless  you  shall  believe  from  the  evidence 
that  at  the  time  Clemonts  signed  the  paper 
he  was  in  ^uch  distress  of  mind  or  in  such 
great  financial  distress  as  that  be  would 
make  undue  sacrifice  of  his  rights  under  and 
by  reason  of  such  condition  and  surrender 
the  same  for  an  Inadequate  consideration, 
and  such  condition,  if  It  existed,  was  known 
to  the  defendant  or  her  agent  or  the  agent 
of  the  Mtna.  Insurance  Company,  and  such 
agent,  one  or  both  of  them,  took  advantage 
of  such  condition,  and  under  those  circum- 
stances and  by  reason  thereof  procured  from 
Clemonts  the  paper  which  has  been  shown 
you.  If  you  do  believe  these  things  that  I 
have  submitted  to  you  under  this  instruction 
under  the  evidence,  then  you  will  disregard 
such  paper  in  your  deliberations,  and  con- 
sider Clemonts  not  bound  thereby."  If  ap- 
pellee's version  of  the  manner  In  which  the 
receipt  was  procured  and  the  representations 
made  to  him  at  the  time  by  Kline  and  Craw- 
ford to  induce  him  to  sign  It  were  true,  the 
paper  was  not  binding  upon  him,  and  it  was 
proper  to  submit  this  Issue  to  the  Jury. 

Upon  the  question  as  to  the  validity  of  this 
receipt  there  was  only  one  substantial  issue 
made  by  the  evidence,  and  that  one  is  fairly 
stated  In  the  first  paragraph  of  the  Instruc- 
tion. So  much  of  the  Instruction  as  reads: 
"Or  unless  you  shall  believe  from  the  evi- 
dence that  at  the  time  Clemonts  signed  the 
paper  he  was  In  such  distress  of  mind  or  In 
such  great  financial  distress  as  that  he  would 
make  undue  sacrifice  of  his  rights  under  and 
by  i-eason  of  such  condition  and  surrender  the 
same  for  an  inadequate  consideration,  and 
such  condition,  if  it  existed,  was  known  to 
the  defendant  or  her  agent  or  the  agent  of 
the  JEtna  Insurance  Company,  and  such 
agent,  one  or  both  of  them,  took  advantage 
of  such  condition,  and  under  those  circum- 
stances and  by  reason  thereof  procured  from 
elements  the  paper  which  has  been  shown 
you"  should  be  omitted  from  It  on  another 
trial  of  the  case,  if  the  evidence  is  the  same 
as  on  tills  trial.  There  was  not  anfflclent 
evidence  to  authorize  the  submission  of  the 
question  as  to  whether  appellee's  distress  of 
mind  growing  out  of  his  financial  condition 
or  for  other  causes  was  taken  advantage  of. 
Aside  from  this,  the  mere  fact  that  a  person 


Is  in  such  financial  distress  or  so  hard  press- 
ed about  money  matters  as  that  be  would  be 
willing  to  sell  his  property  at  a  sacrifice  or 
surrender  a  claim  for  an  Inadequate  consid- 
eration Is  not  In  and  of  Itself  suffldent  to 
avoid  a  contract  that  is  free  from  fraud, 
overreaching,  or  misrepresentation.  It  often 
happeus  that  persons  are  obliged  by  their 
necessities  to  dispose  of  their  property  at  a 
grossly  inadequate  price,  and  generally,  when 
persons  arc  so  unfortunate  as  to  be  placed 
in  tills  position,  there  Is  a  purchaser  wait- 
ing for  Just  such  an  opportunity,  ready  and 
willing  to  take  advantage  of  it.  But  a  pur- 
chase under  circumstances  like  these  will  not 
be  canceled  at  the  suit  of  the  seller  merely 
because  his  poverty  obliged  him  to  sell,  and 
the  purchaser  took  advantage  of  his  situation 
to  buy. 

Crawford  was  the  attorney  and  agent  of 
the  Insurance  company  that  had  obligated 
itself  to  indemnify  appellant  against  any  loss 
It  might  sustain  on  account  of  injuries  to  its 
employes,  including  appellee.  The  money- 
paid  to  appellee  was  the  money  of  the  Insur- 
ance company.  Appellee,  before  the  Institu- 
tion of  the  action,  tendered  to  the  general 
agent  of  the  company  the  amount  received 
by  him,  which  the  general  agent  refused  to 
accept.  A  tender  should  of  course  be  made 
to  the  person  paying  the  money  to  the  person 
making  the  tender,  or  to  some  person  repre- 
senting him.  And  as  the  insurance  company 
had  obligated  itself  to  protect  the  appellant 
company  from  loss  on  account  of  injury 
sustained  by  Clemonts,  and  its  agent  on 
account  of  this  obligation  had  paid  the  mon- 
ey to  Clemonts,  It  was  proper  that  the  tender 
should  have  been  made  to  the  general  agent 
of  the  company.  When  the  general  agent  of 
the  company  refused  to  accept  the  amount 
tendered.  It  was  paid  Into  court  by  appellee. 
It  was  necessary  to  enable  appellee  to  main- 
tain an  action  that  he  should  pay  or  offer  to 
pay  the  money  he  had  received,  and  in  tills 
respect  he  did  all  under  the  drcumstances  he 
could  do. 

There  was  evidence  conducing  to  show  that 
the  ripsaw  plaintiff  was  working  with  should 
have  been  protected  by  a  guard  and  provided 
with  what  is  called  a  "spreader,"  and  that 
these  Implements  were  generally  nsed  In  op- 
erating similar  machinery.  On  the  other 
hand,  there  was  testimony  to  the  effect  that 
neither  a  guard  nor  a  spreader  was  neces- 
sary, and  that  it  was  not  usual  to  have  them 
attached  to  saws  like  tiie  one  plaintiff  was 
injured  by.  With  the  evidence  In  this  con- 
dition, the  court  gave  to  the  Jury  Instruction 
No.  8,  reading  as  follows:  "The  court  In- 
structs the  Jury  that  it  was  the  duty  of  the 
defendant  company  to  have  and  maintain 
the  ripsaw  in  the  evidence  referred  to  In  a 
condition  reasonably  safe  for  use,  and  to 
adopt  and  provide  such  appliances  as  would 
make  it  reasonably  safe  for  use  by  the  opera- 
tor; and,  if  you  believe  from  the  evidence 
that  there  were  any  such  appliances  in  general 
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use  at  the  time  tbe  Injory  to  plaintiff  occai> 
red.  If  It  did  occur,  end  that  such  appliancea 
were  known  to  the  defendant  or  Its  agents  In 
charge  of  Ita  factory  and  charged  by  defend- 
ant with  the  dnty  of  saperylsing  Its  machine- 
ry, or  could  hare  been  known  by  the  exercise 
of  ordinary  care,  and  by  reason  of  such  fail- 
ure npon  their  part,  if  there  was  any,  the 
plaintiff  sustained  the  injuries  alleged.  In 
that  event  the  law  la  for  the  plaintiff,  and 
the  Jury  should  so  find,  unless,  as  in  the  oth- 
er case  stated  In  the  second  instruction,  the 
jnry  should  be  of  the  opinion  and  believe 
from  the  evidence  that  the  plaintiff  failed  to 
exercise  ordinary  care  for  his  own  safety,  and 
snch  failure  on  his  part  so  far  contributed 
to  his  injury  but  that  for  such  failure  he 
would  not  have  been  injured,  In  which  latter 
event  the  law  is  for  the  defendant,  and  you 
should  so  find." 

Appellant  objects  to  so  much  of  tbe  In- 
struction as  reads:  "And  if  you  shall  be- 
lieve from  the  evidence  that  there  were  any 
such  appliances  in  general  use  at  the  time 
that  the  Injury  to  plaintiff  occurred,  if  it  did 
so  occur,  and  that  such  appliances  were 
known  to  the  defendant  or  its  agent  In 
charge  of  its  factory,  and  charged  by  defend- 
ant with  the  duty  of  supervising  this  ma- 
chinery, or  could  have  been  known  by  the 
exercise  of  ordinary  care."  In  our  opinion 
tills  objection  is  well  taken.  In  cases  of  this 
character  the  master  is  not  required  to  fur- 
nish the  latest  appliances,  or  tbe  best  applian- 
ces, or  appliances  that  are  in  general  use. 
He  is  only  charged  with  the  duty  of  furnish- 
ing the  servant  with  reasonably  safe  ap- 
pliances. Whether  the  appliances  furnished 
are  reasonably  safe  or  not  is  a  question  of 
tact  to  be  determined  by  the  Jury  from  the 
evidence.  And  to  the  end  that  the  jury  may 
Intelligently  consider  and  dispose  of  this 
question  It  Is  competent  for  the  parties  to 
show  by  evidence  the  character  of  appliances 
famished,  as  well  as  the  character  of  ap- 
pliances In  general  use  in  similar  employ- 
ments, so  that  the  Jury  may  determine  wheth- 
er or  not  the  appliances  famished  are  reason- 
ably safe.  This  identical  question  was  be- 
fore this  court  in  the  case  of  Dow  .Wire 
Works  Co.  V.  Morgan,  96  8.  W.  630,  28  Ky. 
law  Kep.  854,  in  which  an  instruction  simi- 
lar to  the  one  being  considered  was  condemn- 
ed ;  and  it  was  said  that :  "Tbe  court  should 
have  told  the  Jury  that  It  was  the  duty  of 
appellant  to  have  and  maintain  the  ripsaw 
in  a  reasonably  safe  condition  to  work  with, 
and  to  provide  it  with  such  appliances  as 
would  make  it  reasonably  safe  for  use  by  the 
operator."  Tbe  same  rule  was  announced  in 
Louisville  A  Atlantic  R.  Co.  v.  Wilson,  99  S. 
W.  634,  30  Ky.  Law  Rep.  734,  in  which  it 
was  said :  "The  rule  in  this  state,  and  the 
one  generally  prevailing,  is  that,  while  the 
master  is  not  required  to  furnish  the  servant 
with  absolutely  safe  or  faultless  machinery, 
or  provide  the  latest  or  moat  modem  ap- 


pliances, be  la  required  to  furnish  reasonably 
safe  appliances  and  reasonably  safe  places 
for  the  use  of  the  servant"  To  the  same 
effect  is  New  Gait  House  Co.  t.  Chapman,  99' 
&  W.  632,  30  Ky.  Law  Bep.  692.  The  rule 
laid  down  in  these  cases  has  been  approved 
In  many  others,  and  it  is  prejudicial  error 
to  go  outside  of  it  in  InstrnctionB  In  cases 
like  this. 

For  the  errors  mentioned  In  tbe  instruc- 
tions, the  case  must  be  reversed,  with  direc- 
tious  for  a  new  trial,  and  It  Is  so  ordered. 


SEBREE  et  al.  v.  SEBREE. 

(Coart  of  Appeals  of  Kentucky.    April   17, 

1908.) 

Divorce— Judgment  —  CoBRECTiON  —  Rxcit- 
AI.B  Based  on  Aobeement  Made  by  Mis- 
take. 

Parties  to  a  divorce  proceedins  before  Judg- 
ment effected  a  compromise  of  their  property 
rights,  and  it  was  agreed  that  the  proceeds  of 
certain  property  of  the  husband  shoald  be  ap- 
plied first  to  the  costs  of  the  action,  and  the  re- 
mainder to  sudi  debts  as  both  the  parties  were 
bound  for;  but  the  wife's  counsel,  without  her 
knowledge,  by  mistake  recited  in  toe  agreement 
signed  by  him  that  the  proceeds  of  the  property 
after  paying  the  costs  should  be  applied  to  a 
debt  owing  by  the  husband  only,  and  the  court 
confirmed  the  agreement  by  its  judgment.  There 
was  no  consideration  for  the  agreement  to  pay 
the  husband's  creditor,  and  the  creditor,  through 
his  representative,  had  full  notice  of  the  error. 
Beld,  that  the  wife,  upon  disavowing  her  coun- 
sel's act  as  soon  as  she  learned  of  it,  could  have 
the  judgment  corrected,  and,  inasmuch  as  the 
creditor  had  parted  with  nothing  on  the  strength 
of  the  agreement,  she  could  recover  what  had 
been  paid  him. 

Appeal  from  Circuit  Court,  Owen  County. 

"Not  to  be  o£Bclally  reported." 

Action  by  Ollie  Sebree  against  J.  L.  Sebree 
and  others  to  correct  a  judgment  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

W.  A.  Lee,  for  appellants.  Charlea  Strotb- 
er,  for  appellee. 

O'REAR,  C.  J.  Appellee  sued  her  bus- 
band,  J.  L.  Sebree,  for  divorce  and  alimony. 
She  procured  an  attachment  against  his  prop- 
erty, which  was  levied  upon  his  half  interest 
In  a  crop  of  tobacco.  Subsequently  appellant 
Taylor  caused  an  execution  aj^ainst  j.  L. 
Sebree  to  be  levied  upon  the  same  interest, 
but  subject  to  the  attachment  Before  judg- 
ment in  the  action  for  divorce  appellee  and 
J.  L.  Sebree  effected  a  compromise  of  their 
property  rights,  in  which  it  was  agreed  that 
the  tobacco  levied  upon  was  to  be  applied 
flrst  to  the  payment  of  certain  costs  of  the 
action,  and  the  remainder  to  be  applied  upon 
such  debts  as  both  the  parties  were  bound 
upon.  But  instead  of  this  being  done,  by 
mistake  of  appellee's  counsel  probably.  It 
was  recited  in  an  agreement  signed  hy  him 
that  the  proceeds  of  tbe  tobacco,  after  paying 
the  costs  alluded  to,  were  to  be  applied  to 
the  debt  owing  to  appellant  Taylor  by  J.  L. 
Sebree,  but  without  the  knowledge  of  appellee. 
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Wben  she  learned  of  It  after  the  Judgment 
of  the  court  confirming  it  bad  become  final, 
she  brought  this  suit  to  correct  that  part 
of  the  judgment  On  a  former  appeal  It 
was  held  that  her  action  could  be  maintain- 
ed.   99  S.  W.  282,  90  Ky.  Law  Rep.  670. 

The  facts  are,  so  the  chancellor  found,  and 
we  concur,  that  appellee  did  not  authorize 
the  disposition  made  of  the  tobacco  pro- 
ceeds by  the  agreement  signed  by  her  attor- 
ney. Nor  was  there  consideration  for  It 
The  wht>le  thing  was  a  mishap,  to  say  the 
least  of  It  which  she  was  ignorant  of  at  the 
tlihe,  and  which  she  disavowed  as  soon  as 
she  learned  of  It  Appellant  Taylor,  through 
his  representative  In  the  transaction,  bad 
full  notice  of  the  error,  and,  as  he  has  parted 
with  nothing,  he  should  restore  what  he  got 
The  circuit  court  so  adjudged,  which  is  af- 
firmed. 

ALSIP  et  al.  r.  MORGAN. 

(Court  of  Appeals  of  Kentn<^.    April  18, 
190a) 

Wiixa—CowerrBUCTiON— Estates  Acquibed. 

Testator  gave  to  bis  wife  all  his  estate  for 
"her  lifetime,  to  manage  and  dispose  of  as  she 
may  see  cause."  There  was. no  gift  over  nor 
any  other  person  mentioned  in  the  will.  Held, 
that  under  Ky.  St  1903,  i  2342,  providing  that 
unless  a  differaat  parpose  appear  by  express 
words  or  necessary  inference,  every  estate  cre- 
ated by  will  without  words  of  inheritance  shall 
be  deemed  a  fee  simple,  the  wife  took  an  estate 
In  fee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  (S  1319-1326.] 

Ai^al  from  Circuit  Court  Whitley  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  between  James  Alsip  and  others  and 
Manda  Morgan  for  the  construction  of  the 
will  of  Alexander  Alsip,  deceased.  From  a 
Judgment  construing  the  will,  the  former  ap- 
I)eal.     Reversed  and  remanded. 

L.  Lk  Peace  and  R.  L.  Pope,  for  appellants. 
B.  L.  Stephens,  for  appellee. 

CARROLL,  J.  The  only  question  In  this 
case  is  whether  or  not  Polly  Alsip  was  limit- 
ed to  a  life  estate  in  the  land  devised  to  her 
in  the  following  will:  "I,  Alexander  Alsip, 
being  of  sound  mind  and  disposing  memory, 
do  publish  this  my  last  will  and  testament 
to-wlt:  I  will  and  bequeath  to  my  wife  Pol- 
ly Alsip,  all  my  land  and  farming  implements 
belonging  thereto.  In  short  all  my  estate,  both 
real  and  personal,  her  life  time,  to  manage 
and  dispose  of  as  she  may  see  cause."  Polly 
Alsip  was  the  sole  object  of  the  testator's 
bounty.  No  other  person  is  mentioned  or  re- 
ferred to  in  the  will.  There  is  no  devise 
over,  no  estate  In  remainder.  With  the  ex- 
ception of  the  words,  "her  lifetime,"  there  Is 
no  expression  tending  to  show  that  he  did  not 
give  her  the  absolute  and  unquestioned  fee  In 
the  estate.  The  words  "her  lifetime"  are 
not  left  unexplained,  nor  do  they  convey  the 
Idea  that  the  testator  intended  to  limit  her 


Interest  to  a  life  estate.  Following  these 
words,  she  Is  given  the  right  to  manage  and 
dispose  of  the  estate  as  she  may  see  cause. 
To  limit  her  interest  to  a  life  estate.  It  would 
be  necessary  to  take  from  the  other  parts  of 
the  will  their  fair  and  legitimate  meaning. 
What  the  testator  Intended  was  that  his  wife 
should  take  all  bis  estate  with  the  right  to 
dispose  of  all  or  any  part  of  it  In  any  man- 
ner she  saw  proper.  If  the  will  had  ended 
with  the  words  "her  lifetime,"  It  would  be 
manifest  that  the  testator  Intended  to  In- 
vest his  wife  only  with  a  life  estate,  but  It 
does  not  stop  there.  Following  these  words 
Is  the  power  "to  manage  and  dispose  of  as 
she  may  see  cause."  There  is  no  limitation 
whatever  upon  her  power  of  alienation.  She 
took  more  than  a  life  estate,  and  was  clothed 
with  the  power  to  convey  the  fee. 

In  Page  on  Wills,  {  466,  the  rule  generally 
adopted  in  the  construction  of  wilts  similar 
to  the  one  under  consideration  is  thus  stat- 
ed: "Under  ordinary  circumstances,  a  man 
makes  a  will  to  dispose  of  his  entire  estate, 
or,  at  least  of  bis  estate  as  It  exists  at  the 
time  he  makes  the  will.  If,  therefore,  a  will 
is  susceptible  of  two  constructions,  by  one  of 
which  the  testator  disposes  of  the  whole  of 
his  estate,  and  by  the  other  of  which  he  dis- 
poses of  a  part  of  his  estate  only,  and  dies 
intestate  as  to  the  remainder,  the  courts  will 
prefer  the  construction  by  which  the  whole 
of  the  testator's  estate  is  disposed  of.  If  this 
construction  is  reasonable  and  consistent 
with  the  general  scope  and  provisions  of  the 
will."  Snyder  v.  Baer,  144  Pa.  278,  22  Atl. 
897,  13  L.  R.  A.  359.  This  construction  is  In 
harmony  with  section  2342  of  the  Kentucky 
Statutes  of  1906,  which  provides  that  "un- 
less a  different  purpose  appear  by  express 
words  or  necessary  Inference,  every  estate  In 
land  created  by  deed  or  will,  without  words 
of  Inheritance,  shall  be  deemed  a  fee  simple 
or  such  other  estate  as  the  grantor  or  testa- 
tor had  power  to  dispose  of."  And  is  sup- 
ported by  Dills  V.  Adams,  43  S.  W.  680,  19 
Ky.  Law  Rep.  1169,  In  which  It  was  held  thot 
Mrs.  Dills  took  the  fee;  the  will  providing 
that,  "after  all  my  Just  debts  are  paid,  I  will 
all  my  real  estate,  consisting  of  lands  and 
lots,  and  all  my  personal  assets,  to  my  belov- 
ed wife,  Anna  Dills,  •  »  •  her  natural 
life,  for  her  support  and  maintenance,  and  to 
be  disposed  of  at  her  pleasure."  In  Constan- 
tlne  T.  Moore,  ez  S.  W.  1016,  23  Ky.  I^w 
Rep.  369,  the  court  held  that  Cascada  F.  Con- 
stantlne  took  the  fee  under  a  will  reading: 
"In  consideration  of  the  love  and  affection  I 
have  for  my  beloved  wife,  Cascada  F.  Con- 
stantlne,  I  give  and  bequeath  unto  her  all  my 
property  I  may  die  possessed  of,  of  every  de- 
scription, real,  personal  and  mixed,  to  have 
the  same  for  her  benefit  to  control  the  same 
during  her  life  as  she  may  see  proper,  free 
from  the  claim  of  every  person  or  persons, 
and  to  dispose  of  the  same  as  she  may  see 
proper  at  her  death."    The  will  before  ua  U 
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easily  dl8ting:nl8liable  from  the  will  constnied 
In  Pedlgo  T.  Botts,  89  S.  W.  164,  28  Ky.  Law 
Bep.  196,  and  tbe  line  of  cases  cited  therein, 
for  the  reason  that  in  the  Pedigo  and  similar 
cases  there  was  a  devise  over.  Here  there  is 
none. 

The  judgment  of  the  lower  court  holding 
that  Polly  Alsip  took  oply  a  life  estate  Is  re- 
versed, with  directions  for  further  proceed- 
ings in  conformity  with  this  opinion. 

KENNEDY  y.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  15,  1908.) 

1.  JUBT  —  DlSCHABGE  PeNDINO  TBIAL  — MI8> 
CONDUCT. 

That  a  jnror  at  one  point  in  the  proceed- 
ings said  that  a  question  had  been  asked  a  num- 
ba  of  times  before  daring  the  introduction  of 
tbe  commonwealth's  evidence,  exhibiting  im- 
patience with  the  controversy  going  on  between 
the  lawyers,  and  that  at  another  time  during  a 
similar  discussion  he  said.  "Judge,  we  want  to 
hear  the  evidence,"  though  he  may  have  acted 
indiscreetly,  did  not  warrant  a  discharge  of  the 
jury. 

2.  Sakk— Conduct  or  Cotjnsei,. 

That  the  commonwealth's  attorney  repeated 
to  the  jury  a  statement  made  by  a  witness  and 
smiled  at  the  time  does  not  warrant  discharging 
the  jury. 

8.  Homicide— APPEAI/—HABMLE8S  Ebbob— Ex- 
clusion OF  Evidence. 

Where,  on  a  trial  for  murder,  there  was 
abundant  evidence,  uncontradicted,  of  threats  by 
decedent  against  defendant  on  the  day  of  tbe 
homicide  and  other  days  previous  thereto,  evi- 
dence, excluded  by  the  court,  that  about  six 
weeks  l)efore  the  homicide  witness  bad  a  rifle 
which  he  proposed  to  sell  decedent,  and  while 
they  were  talking  defendant  drove  by  and  de- 
cedent said,  "I  would  like  to  have  a  rifle  now 
to  put  one  just  where  his  suspenders  cross  his 
back,"  if  admitted,  could  not  have  affected  the 
result 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  714;  vol.  15,  Criminal 
Iaw,  S  3146.] 

4.  Cbiuinai.  Law  —  Appeai.  —  Habmlesb  Bb- 
BOB— Exclusion  of  Evidence. 

Where,  on  a  trial  for  murder,  defendant 
was  permitted  to  prove  that  an  alley  for  10 
or  12  years  had  been  open,  and  to  state  that  he 
regarded  it  as  a  public  alley  and  went  into  it  for 
that  reason,  and,  if  other  evidence  offered  by 
him  as  to  the  use  of  tbe  alley  by  the  public 
had  been  admitted,  it  would  have  thrown  no 
light  on  the  merits  of  the  case,  its  exclusion 
was  not  prejudicial. 

[EJd,  Notft.— For  cases  in  point,  see  Cent.'Dig. 
vol.  15,  Criminal  Law,  S  3146.] 

5.  Witnesses  —  Iupeaciihent  —  Hebcttal  o» 
Evidence  or  Inconsistent  Statements. 

Where  defendant,  as  authorized  by  Or.  Code 
Prac.  8  113,  undertook  to  impeach  the  com- 
monwealth's witnesses,  who  testified  that  they 
■aw  the  shooting,  and  that  defendant  began 
the  difficnltyj  by  a  member  of  the  grand  jury, 
whose  deposition  was  that  the  witnesses  had 
testified  before  the  grand  jury  that  they  did 
sot  see  the  shooting  or  know  how  it  occurred, 
the  commonwealth  was  properly  permitted  to 
sustain  its  witnesses  by  another  member  of  the 
grand  jnry  who  testified  that  their  testimony 
before  the  grand  jury  was  the  same  as  on  the 
trial, 
ft,  Cbiminal  Law— Appeal— Habmless  Ebbob 

— faii.ubb  to  instbuct  as  to  pubpose  of 

Evidence. 

Where,  defendant  having  undertaken  to  im- 
peach   tlie   commonwealth's   witnesses   by    evi- 


dence that  they  had  testified  differently  before 
the  grand  jury  than  on  the  trial,  the  common- 
wealth introduced  evidence  to  sustain  its  wit- 
nesses by  showing  that  their  testimony  was  the 
same  before  the  grand  jury  as  on  tbe  trial,  er- 
ror in  that  the  court  failed  to  admonish  the 
jury  as  to  the  purpose  for  which  the  common- 
wealth's evidence  was  allowed  was  not  prejudi- 
cial ;  the  evidence  by  the  commonwealth  not 
having  brought  out  any  fact  which  the  witnesses 
had  not  stated  on  the  trial. 

7.   HOMICtlDB— iIN6TEUCTIONS^— SeLF-DEFEXSE. 

A  charge  on  a  trial  for  murder  that  if  de- 
fendant believed  and  had  reasonable  grounds 
to  l>elieve  he  was  in  danger  of  death  or  great 
bodily  harm,  and  if  the  jury  believed  that  it  was 
necessary,  or  was' believed  by  defendant  in  the 
exercise  of  a  reasonable  judgment  to  be  neces- 
sary, to  kill  decedent  to  avert  that  danger,  real 
or  to  defendant  apparent,  then  defendant  was 
not  guilty  on  the  ground  of  self-defense,  but  if 
the  jury  believed  beyond  a  reasonable  doubt  that 
defendant,  when  he  was  in  no  danger,  or  ap- 
parent danger,  began  the  difficulty,  and  so  made 
the  danger  to  himself  excusable  on  the  part  of 
decedent  in  his  necessary  or  apparently  neces- 
sary self-defense,  or  if  the  combat  waa  volun- 
tarily engaged  in  by  both,  then  in  each  event 
defendant  could  not  t>e  acquitted  on  the  ground 
of  self-defense,  was  in  no  wise  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §{  614-632.] 

8.  Cbiminal  Law— Tbial— Insteuotionb. 

The  jury  having  lieen  instructed  that,  if  on 
the  whole  case  they  had  a  reasonable  doubt  of 
defendant's  guilt,  they  should  find  him  not  guilty, 
they  could  not  find  him  guilty  unless  they  lie- 
lieved  the  facts  therein  set  forth  beyond  a  rea- 
sonable doubt  under  an  instruction  that  if  at 
the  time  defendant  killed  decedent  he  believed, 
and  had  reasonable  groimds  to  believe,  that  he 
was  in  danger  of  death  or  great  bodily  harm, 
and  that  It  was  necessary  to  kill  decedent,  then 
defendant  was  not  guilty  on  the  ground  of  self- 
defense,  but  if  the  jury  believed  beyond  a  rea- 
sonable doubt  that  defendant  when  not  in  danger 
began  the  difficulty,  or  if  the  combat  was  vol- 
untarily engaged  in  by  both,  then  in  each  event 
defendant  could  not  be  acquitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Cruninal  Law,  $S  1990-1995.] 

Appeal  from  Circuit  Court,  Lincoln  County. 
"Not  to  be  officially  reported." 
James  Kennedy  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

M.  C.  Saufley,  G.  B.  Saufley,  C.  C.  Wil- 
liams, T.  H.  Shanks,  and  W.  H.  Shanks,  for 
appellant  James  Breathitt,  Atty.  Gen.,  Tom 
B.  McGregor,  Asdt  Atty.  Gen.,  and  Chas.  H. 
Morris,  for  the  Commonwealth. 

HOBSON,  J.  James  Kennedy  shot  and 
killed  Milton  Estes.  He  was  indicted  on  tbe 
charge  of  murder,  and,  being  tried,  was 
found  guilty,  and  his  punishment  fixed  at  im- 
prisonment in  the  penitentiary  for  life.  He 
appealed  to  this  court,  and  the  judgment 
was  reversed.  See  Kennedy  v.  Common- 
wealth, 102  S.  W.  863,  31  Ky.  Law  Rep. 
546.  On  a  return  of  the  case  to  the  circuit 
court  It  was  tried  a  second  time.  The  jury 
again  found  him  guilty  as  charged,  and  fixed 
his  punishment  at  imprisonment  In  the  peni- 
tentiary for  life.  The  court  refused  to  grant 
a  new  trial,  and  he  appeals. 

The  court  did  not  err  In  refusing  to  dis- 
charge the  jury  on  the  ground  of  misconduct 
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on  tbe  part  of  the  Jury  and  of  the  common- 
wealth attorney.  The  misconduct  on  tbe  part 
of  tbe  jury  consisted  In  this:  That  one  of 
the  Jurors  said  at  one  point  In  the  proceed- 
ings that  a  question  had  been  asked  a  num- 
ber of  times  before  during  the  introduction 
of  tbe  commonwealth's  evidence,  exhibiting 
Impatience  with  the  controversy  that  was  go- 
ing on  between  tbe  lawyers.  At  another 
time  during  a  similar  discussion  he  said, 
"Judge,  we  want  to  hear  the  evidence,"  or 
words  to  that  effect  The  Juryman  may  have 
acted  indiscreetly,  but  there  was  nothing  In 
his  conduct  to  warrant  the  court  In  discharg- 
ing the  jury.  The  misconduct  charged  to  the 
commonwealth  attorney  was  in  bis  repeating 
to  tbe  jury  a  statement  made  by  a  witness 
and  smiling  at  the  tlm&  What  he  meant  by 
smiling  we  do  not  know,  but,  as  he  only  used 
the  words  of  the  witness,  there  was  nothing 
In  this  to  Impair  the  defendant's  having  a 
fair  trial. 

The  commonwealth  proved  by  a  number 
of  witnesses  that  Kennedy  had  threatened 
to  kill  Estes.  Kennedy  proved  by  about  the 
same  number  that  Estes  had  threatened  to 
Ull  blm.  He  offered  to  prove  by  John  Payne 
that  about  six  weeks  before  the  homicide  he 
had  a  rifle  which  be  proposed  to  sell  Estes, 
and  while  they  were  talking  Kennedy  rode 
by,  and  Estes  then  said:  "I  would  like  to 
have  a  rifle  now  to  put  one  just  where  bis 
suspenders  across  his  back."  Tbe  court  re- 
fused to  allow  the  evidence  to  be  given  on 
the  ground  that  It  was  not  a  threat,  but  only 
a  statement  showing  hatred.  The  evidence. 
If  admitted,  could  not  have  affected  the  re- 
sult; for  there  was  abundant  evidence  of 
threats  made  by  Estes  against  Kennedy  on 
the  day  of  tbe  homldde  and  on  other  days 
previous  to  it,  which  was  uncontradicted,  and 
this  evidence.  If  admitted,  would  have  added 
nothing  to  what  was  already  shown  In  the 
case.  The  court  allowed  the  defendant  to 
prove  that  the  alley  for  10  or  12  years  had 
been  open,  and  was  not  closed  up.  It  also 
allowed  him  to  state  that  be  regarded  It  as 
a  public  alley,  and  went  Into  It  for  this  rea- 
son. If  the  other  evidence  offered  by  him  as 
to  the  use  of  the  alley  by  the  public  had  been 
admitted,'  it  would  have  thrown  no  light  up- 
on the  merits  of  tbe  homicide,  and  therefore 
the  exclusion  of  tbe  evidence  was  In  no  man- 
ner prejudicial  to  the  defendant's  substan- 
tial rights. 

The  defendant  filed  an  affidavit  for  a  con- 
tinuance on  the  ground  that  P.  E.  Parrlsh, 
a  witness  for  him,  was  sick  and  could  not 
be  present  at  tbe  trial.  Tbe  court  allowed 
the  statement  of  the  affidavit  to  be  read  as 
the  deposition  of  Parrlsh.  In  It  Parrlsh 
stated  that  he  was  a  member  of  the  grand 
jury  who  found  tbe  Indictment,  that  Bud 
Payne,  Babe  De  Borde,  and  Harvey  Foley 
testified  before  the  grand  jury,  and.  In  effect, 
stated  that  they  did  not  see  the  shooting  or 
know  how  It  occurred.  Bud  Payne,  Babe  De 
Borde,  and  Harv^  Foley  were  introduced  on 


the  trial  as  witnesses  for  the  common- 
wealth. They  testified  that  they  did  see  the- 
shooting,  and  stated,  in  effect,  that  Kennedy- 
began  the  difficulty  by  drawing  his  pistol, 
and  shooting  first  at  Estes.  After  the  com- 
monwealth had  closed  Us  case,  the  defendant 
read  to  the  Jury  the  deposition  of  Parrlsh  to- 
contradict  these  three  witnesses.  After  the- 
depositlon  of  Parrlsh  was  read,  the  common- 
wealth was  allowed  to  Introduce  another 
member  of  tbe  grand  jury  who  testified.  In 
substance,  that  be  bad  heard  the  testim<Miy 
of  Payne,  De  Borde,  and  Foley  before  the 
grand  jury,  and  that  their  testimony  before 
the  grand  Jury  was  tbe  same  as  on  the  trial. 
The  defendant  objected  to  this  evidence,  but 
we  do  not  see  that  he  has  any  substantial 
grounds  for  complaint  By  section  113  of  the- 
Criminal  Code  of  Practice  a  member  of  tbe 
grand  Jury  may  be  required  to  disclose  tbe 
testimony  of  a  witness  before  the  grand  jury 
for  the  purpose  of  ascertaining  tbe  consisten- 
cy of  the  testimony  given  by  tbe  witness  on 
the  trial.  As  the  defendant  had  undertaken 
to  Impeach  the  commonwealth's  witnesses  by 
one  member  of  tbe  grand  jury,  tbe  common- 
wealth was  properly  permitted  to  sustain  Its 
witnesses  by  other  members  of  the  grand 
jury.  It  is  true  that  the  court  Should  have 
admonished  the  jury  as  to  the  purpose  for 
which  the  evidence  was  allowed,  and  that 
this  he  failed  to  do,  but  tbe  examination  did 
not  bring  out  any  fact  which  the  witnesses 
had  not  stated  on  the  trial.  The  whole  of 
the  Inquiry  was  directed  to  ascertain  whether 
the  commonwealth's  witnesses  referred  to 
had  testified  before  the  grand  jury  as  they 
testified  on  tbe  trial.  The  jury  could  not 
have  misunderstood  the  purpose  of  the  evi- 
dence, and,  as  nothing  new  was  brought  out, 
the  defendant  could  not  have  been  prejudiced 
by  the  failure  of  the  court  to  admonish  tbe 
Jury  as  to  tbe  purpose  for  which  the  evidence 
was  admitted.  In  the  cases  in  which  this 
court  has  held  it  error  not  to  give  such  ad- 
monition, the  witness  stated  facts  which  bad 
not  otherwise  appeared;  but  In  the  case  at 
bar  tbe  members  of  tbe  grand  Jury  stated 
that  tbe  witnesses  bad  said  nothing  more 
than  they  bad  testified  to  on  the  trial.  Tbe 
court  instructed  the  jury  as  follows:  "If 
you  believe  from  the  evidence  that  at  the 
time  James  Kennedy  shot  at  and  killed  tbe 
defendant  Milt  Estes  (if  you  shall  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  he  did  so)  he  believed,  and  had  reason- 
able grounds  to  believe,  that  be  was  then  and 
there  In  danger  of  death  or  the  infliction  of 
some  other  great  bodily  harm  at  the  bands 
of  the  deceased,  and  that  it  was  necessary 
or  was  believed  by  the  defendant  In  the  ex- 
ercise of  a  reasonable  Judgment  to  be  neces- 
sary to  shoot  at  and  kill  the  deceased  In  or- 
der to  avert  that  danger,  real  or  to  tbe  de- 
fendant apparent,  then  yon  will  find  tbe  de- 
fendant not  guilty  on  the  ground  of  self-de- 
fense and  apparent  necessity  thereof;  but 
If  you  shall  believe  from  the  evidence,  be* 
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yond  a  reasonable  doubt,  that  the  defendant, 
when  be  was  In  no  danger,  or  apparent  dan- 
ger, of  death  or  great  bodily  harm  at  the 
hands  of  Estes,  began  the  difficulty  by  shoot- 
ing at  Estes  or  making  demonstration  to 
shoot  at  him,  and  so  made  the  danger  to 
himself  excusable  on  the  part  of  Estes  In  his 
necessary  or  apparently  necessary  self-de- 
fense, or  If  the  combat  was  voluntarily  en- 
gaged in  by  both,  then  in  each  event  the  de- 
fendant cannot  be  acquitted  on  the  grounds 
of  self-defense."  This  instruction  is  ver- 
batim the  instruction  which  this  court  direct- 
ed to  be  given  on  the  former  appeal.  We 
cannot  see  that  it  was  In  any  wise  erroneous. 
The  Jury  were  elsewhere  told  that,  if  upon 
the  whole  case  they  had  a  reasonable  doubt 
that  the  defendant  had  been  proven  guilty, 
they  should  find  him  not  guilty.  They  could 
not  therefore  find  him  guilty  under  this  In- 
struction unless  they  believed  the  facts  here- 
in set  out  beyond  a  reasonable  doubt  O'Day 
T.  Commonwealth,  99  S.  W.  937,  30  Ky,  Law 
Bep.  848.  The  opinion  delivered  on  the  for- 
mer appeal  la  the  law  of  the  case.  The  facts 
of  the  case  appear  in  the  opinion  delivered 
on  the  former  appeal. 
Judgment  affirmed. 


ClilNGER'S  ADM'X  v.  CHESAPEAKE  k  O. 
RY.  CO.  OF  KENTUCKY  et  al. 

(CoDrt  of  Appeals  of  Kentucky.    April  15,  1908.) 

1.  PUEADING — CONCLtlSIONS   OK    FACTS. 

A  petition  for  removal  of  a  cause  alleging 
that  petitioner's  codefendants  were  not  neces- 
sary nor  proper  parties  to  the  action,  and  that 
plaintifC's  sole  purpose  in  making  them  defend- 
ants was  a  fraudulent  one  to  deprive  it  of  its 
constitutional  right,  and  that  the  negligence 
charged  against  such  codefendant  was  untrue, 
and  so  known  by  plaintiff  at  the  time  she  filed 
her  petition,  amounts  only  to  a  conclusion  of  the 
pleader. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Heading,  SS  12-28Mi.] 

2.  Torts  — Joint  Toet-Fbasobs  —  Joist  and 

SkvEBAL  LlABlMTr. 

If  injury  is  inflicted  by  two  or  more  wrong- 
doers, an  action  may  be  maintained  by  the  in- 
jured person  either  against  one  or  against  all  of 
them,  their  liability  being  joint  and  several. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts,  {  29.] 

3.  NEQI.IOBRCB— JOIIfT  AND  SBVXBAI.  IaIABH.- 
ITT. 

While  several  may  be  guilty  of  several  dis- 
tinct negligent  acts,  yet,  if  their  concurrent  ef- 
fect is  to  produce  an  actionable  injury,  they 
are  all  liable  therefor;  the  action  not  being 
to  recover  for  the  negligent  act  or  acts,  but  for 
the  injury   which  they  produced. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  37,  Negligence,  t  18.] 

4.  RxMOVAi.   of    Causes  —  Citizenship  —  Im- 

PBOPEB    JOINDEK   OT  PARTIES. 

In  an  action  for  an  injury  to  a  traveler  at 
a  railroad  crossing,  the  conductor  of  the  train 
causing  the  injury  being  made  a  party  defend- 
ant the  I>etition  alleging  that  such  conductor 
by  gross  negligence  so  managed  and  operated 
the  train  that  it  resulted  in  the  injury  complain- 
ed of,  the  court  cannot  assume   that  audi  al- 


legation is  untrue,  and  that  the  conductor  was 
joined  for  the  purixise  of  preventing  the  removal 
of  the  cause  to  the  federal  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Removal  of  Causes,  |  79.] 

5.  Savk. 

Where  an  action  is  brought  against  a  for- 
eign corporation  and  a  resident  citizen,  and  it 
appears  from  the  evidence  on  the  trial  that 
plaintiflT  had  no  reasonable  ground  to  believe 
that  the  resident  was  in  any  manner  liable,  the 
court  should  give  a  peremptory  instruction  in 
behalf  of  the  resident  defendant  and  order  the 
case  removed  to  the  federal  court  on  application 
of  the  defendant  corporation. 

6.  Railroads  —  Leases  —  Liabiuties    ot 
Lessob. 

Ky.  St  1903,  i  573,  enacts  that  all  provi- 
sions of  charters  and  articles  of  incorporation 
inconsistent  with  the  provisions  of  chapter  32 
shall  stand  repealed  to  the  extent  of  such  con- 
flict. Section  769,  relating  to  railroads  or- 
ganized in  Kentucky,  authorises  such  corpora- 
tions to  purchase  property  and  franchises  of 
other  railroads  not  competing,  or  parallel  lines, 
and  to  make  any  agreement  or  arrangement,  not 
inconsistent  with  law,  with  any  other  railroad 
company.  HeU,  that  a  lease  under  authority 
of  the  latter  section  did  not  have  the  effect  of 
relieving  the  lessor  from  the  same  responsibility 
for  negligence  in  operating  the  road  as  existed 
under  its  charter,  or  the  charter  of  the  company 
to  whose  rights  it  succeeded ;  there  being  nothing 
in  the  language  of  such  section  exempting  it 
or  conflicting  with  the  provisions  of  such  charter. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  RaUroads,  U  802-816.] 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

Action  by  Qeorge  M.  dinger's  administra- 
trix against  the  Ctiesapeake  &  Ohio  Railway 
Company  of  Kentucky  and  others.  From  an 
order  transferring  the  cause  to  the  federal 
court,  plaintiff  appeals.  Beversed  and  re- 
manded. 

Allen  D.  Cole  and  Thomas  R.  Pblster,  for 
appellant  Worth Ington  &  Cochran  and  W. 
H.  Wadsworth,  for  appelleea. 


NUNN,  J.  This  appeal  la  from  an  order 
of  the  circuit  court  transferring  this  case  to 
the  federal  court  for  trial.  The  plaintiff 
(appellant)  instituted  this  action  for  $25,000 
in  damages  against  appellees  for  the  alleged 
negligent  killing  of  her  husband,  who,  at 
the  time  he  was  killed,  was  crossing  appel- 
lee's road  on  a  street  in  the  city  of  Maysville, 
Ky.  She  charged  that  it  was  by  the  Joint 
gross  negligence  of  the  three  appellees  in 
the  management  and  operation  of  its  train 
of  cars  that  resulted  in  the  death  of  her  hus- 
band ;  that  appellee  the  Chesapeake  &  Ohio 
Railway  Company  of  Kentucky,  a  Kentucky 
corporation,  was  the  owner  of  the  road,  and 
had  leased  it  to  appellee  Chesapeake  &  Ohio 
Railway  Company  of  Virginia,  a  foreign 
corporation,  and  that  appellee  Shannon  Hall 
was  the  conductor  on  the  train  that  killed 
Cllnger.  The  order  of  removal  was  made 
upon  the  petition  of  appellee  the  Chesapeake 
&  Ohio  Railway  Company  of  Virginia,  a 
foreign  corporation.  It  was  alleged  In  the 
petition.  In  substance,  that  it  and  the  plain- 
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tiff  were  citizens  of  different  states,  that  its 
codefendants  the  Che8ai)eake  &  Ohio  Rail- 
way Company  of  Kentucky  and  Shannon 
Hall  were  not  necessary  nor  proper  parties 
to  the  action,  and  that  they  were  made  de- 
fendants for  the  sole  purpose  of  preventing 
a  removal  of  the  cause  to  the  federal  court, 
thereby  unlawfully  and  fraudulently  depriv- 
ing the  petitioner  of  a  right  conferred  upon 
it  by  the  Constitution  and  laws  of  the  Unit- 
ed States;  and  averred  that  the  allegations 
of  negligence  contained  In  plaintiff's  peti- 
tion as  to  Its  codefendants  were  untrue,  and 
known  to  be  so  by  her  when  this  suit  was 
brought  It  was  further  alleged  that  the 
petition  of  plaintiff  stated  no  cause  of  ac- 
tion at  all  against  its  codefendants,  or  ei- 
ther of  them.  The  charge  that  its  codefend- 
ants were  not  necessary  nor  proper  parties 
to  the  action,  and  that  her  sole  purpose  In 
making  them  defendants  was  a  fraudulent 
one  to  deprive  It  of  Its  constitutional  right, 
amounts  only  to  a  conclusion  of  the  pleader. 
She  could,  possibly  with  the  same  propriety, 
have  stated  that  they  were  necessary  par- 
ties, and  that  the  petition  of  appellee  for  re- 
moval was  for  the  fraudulent  purpose  of 
depriving  her  of  the  right  to  a  trial  of  the 
case  at  her  residence;  and  this  is  also  true 
of  the  allegation  In  the  petition  for  removal 
that  the  negligence  charged  In  her  petition 
against  its  codefendants  was  untrue,  and  so 
known  by  plaintiff  at  the  time  she  filed  her 
petition.  This  allegation  and  the  others  re- 
ferred to  did  not  state  any  jurisdictional 
fact  The  question  of  negligence  or  no  neg- 
ligence was  an  Issue  solely  within  the  prov- 
ince of  the  Jury  to  hear  and  determine.  See 
Chesapeake  &  Ohio  Railway  Co.  v.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct  67,  45  L.  Ed.  121. 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Co.  v.  George  Bohon,  200  U.  S.  221, 
26  Sup.  Ct  166,  50  I*  Ed.  448,  Rutherford 
V.  lUlnoU  Central  R.  R.  Co.,  etc.,  120  Ky. 
15,  85  S.  W.  199,  and  Illinois  Central  R.  R. 
Co.  V.  Sheegog's  Adm'r,  108  S.  W.  323,  31 
Ky.  Law  Rep.  691. 

This  brings  us  to  the  last  proposition  made 
In  the  petition  for  removal,  to  wit,  that  no 
cause  of  action  at  all  was  stated  in  plain- 
tiffs petition  against  its  codefendants  or  ei- 
ther of  them.  All  the  defendants  were  charg- 
ed jointly  with  gross  negligence  which  she 
alleged  produced  the  death  of  her  husband; 
and  It  Is  a  well-establlsbed  rule  that  If  the 
Injury  Inflicted  is  produced  by  two  or  more 
wrongdoers,  an  action  may  be  maintained  by 
the  person  so  Injured  either  against  one  or 
against  all  of  them.  The  liability  of  the 
wrongdoer  Is  joint  and  several.  The  Injiired 
person  may  elect  whether  he  will  proceed 
against  one  or  all  of  them.  While  several 
may-  be  guilty  of  several  distinct  negligent 
acts,  yet  if  their  concurrent  effect  is  to 
produce  an  actionable  injury,  they  are  all 
liable  therefor.  The  action,  properly  speak- 
ing, is  not  to  recover  for  the  negligent  act 
or  acts,  but  It  is  to  recover  damages  for  the 


Injury  which  they  produced.  See  Pugh  v. 
C.  &  O.  Ry.  Co.,  101  Ky.  77,  39  S.  W.  695. 
72  Am.  St  Rep.  392,  and  the  cases  above 
cited.  It  was  alleged  in  plaintiff's  petition 
that  the  Chesapeake  &  Ohio  Railway  Com- 
pany in  Kentucky  was  a  Kentucky  corpora- 
tion, and  owned  the  road,  but  had  leased  It 
to  the  Chesapeake  &  Ohio  Railway  Com- 
pany in  Virginia,  which  operated  It  as  its 
agent  or  lessee,  and  that  Shannon  Hall  was 
the  conductor  of  the  train  which  was  so 
negligently  managed  and  operated  that  it 
produced  the  death  of  her  husband  while 
he  was  passing  along  a  street  In  the  city  of 
MaysvUle.  It  does  not  appear  In  the  record 
why  the  lower  court  made  the  transfer,  but 
from  the  brief  of  counsel  for  appellees,  we 
presume  that  the  lower  court  determined 
that  the  Chesapeake  &  Ohio  Railway  Com- 
pany in  Kentucky,  although  admitted  to  be 
the  owner  of  the  road,  was  not  operating  It 
and  that  Shannon  Hall  was  only  the  con- 
ductor, and  by  reason  of  bis  position  he 
could  not  and  it  was  not  bis  duty  to  keep  a 
lookout  for  persons  at  street  crossings.  Al- 
though It  Is  alleged  In  the  petition  that  the 
conductor,  by  gross  negligence,  so  managed 
and  operated  the  train  that  It  resulted  In  the 
death  of  Cllnger,  we  were  asked  to  assume 
that  this  Is  not  true  because  of  our  general 
knowledge  of  the  position  of  a  conductor  on 
a  train.  We  also  have  some  general  knowl- 
edge of  the  powers  of  a  conductor,  although 
bis  regular  place  upon  a  train  is  in  the 
caboose.  It  may  be  that  a  conductor  has 
all  the  power  and  authority  over  the  man- 
agement and  operation  of  a  train  that  bis 
title  implies,  that  is,  the  conductor  and  con- 
troller of  It  On  the  trial  It  may  be  made 
to  appear  that  the  train  was  being  nm  at 
an  excessive  and  dangerous  rate  of  speed 
through  the  city  of  Maysvllle  at  the  time 
dinger  was  killed,  and  which  caused  his 
death,  and  that  the  conductor  had  some 
power  or  control  over  the  matter  of  speed, 
and  could  have,  by  due  care,  prevented  such 
a  rate  of  speed,  or  the  evidence  might  show 
that  he  was  guilty  of  actionable  negligence 
in  some  other  respect;  but  if  upon  the  trial 
It  should  appear  from  the  evidence  that 
plaintiff  had  no  reasonable  grounds  to  be- 
lieve, when  she  filed  her  petition,  that  the 
conductor  was  negligent  in  any  manner 
which  produced  the  death  of  Cllnger,  then, 
under  the  rule  in  the  cases  of  Illinois  Ce»* 
tral  R.  R.  Co.  v.  Coley,  89  S.  W.  234,  28  Ky. 
Law  Rep.  336,  1  L.  R.  A.  (N.  S.)  370,  Dud- 
ley V.  Illinois  Central  R.  R.  Co.,  96  S.  W. 
835,  29  Ky.  Law  Rep.  1029,  and  Underwood's 
Adm'r  V.  Illinois  Central  R.  R.  Co.,  103  S. 
W.  322,  31  Ky.  Law  Rep.  595,  the  court 
should  give  a  peremptory  Instruction  In  be- 
half of  Shannon  Hall,  and  the  case  should 
be  removed  to  the  federal  court  unless  the 
Kentucky  corporation,  Chesapeake  &  Ohio 
Railway  Company  in  Kentucky,  the  owner  of 
the  road,  is  jointly  liable  with  the  Chesa- 
peake &  Ohio  Railway  Company  in  Virginia, 
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for  the  negligent  acts  of  any'  of  the  Bervants 
In  charge  of  the  train  which  produced  the 
injury  and  death  of  dinger. 

The  only  question  remaining  to  be  deter- 
mined is   whether  the   Chesapeake  &  Ohio 
Railway  Company  In  Kentucky  Is  responsible 
In  damages  with  the  Chesapeake  &  Ohio  Rail- 
way Company  in  Virginia  for  the  death  of 
plaintlfTs  intestate.    Appellees'  counsel  virtu- 
ally concede  that,  if  the  provisions  of  the 
charter  of  the  Maysville  &  Big  Sandy  Rail- 
road Company,  which  charter  the  Chesapeake 
&  Ohio  Railway  Company  in  Kentucky  took 
when  it  was  incoijwrated,  with  reference  to  Its 
powers  to  lease  the  road,  are  In  full  force  and 
efTect,  under  the  authority  of  the  case  of  Me- 
Cabe's  Adm'x  v.  Maysville  &  Big  Sandy  By. 
Co.,  112  Ky.  861,  68  S.  W.  1(64,  the  Chesa- 
peake &  Ohio  Railway  Company  in  Kentucky 
would  be  responsible  Jointly  with  the  lessee, 
the  Virginia  corporation;    but  contend  that 
this  provision  of  the  charter  of  the  Maysville 
A  Big  Sandy  BLallroad  Company  stands  re- 
pealed by  section  573  of  the  Kentucky  Stat- 
utes of  1903,  which  in  effect  says  that  all  provi- 
sions of  charters  and  articles  of  Incorporation 
which  are  Inconsistent  with  the  provisions  of 
chapter  32  of  the  Kentucky  Statutes  stand 
repealed  to  the  extent  of  such  conflict,  and 
claims  that  the  lease  made  by  the  Chesapeake 
&   Ohio   Railway  Company   in   Kentucky   to 
the  Virginia  corporation  was  made  under  the 
provisions  of  section  769,  Ky.  St.  1903.    The 
first  part  of  this  section  deals  with  the  con- 
struction of  spurs,  tracks,  or  branches  of  roads 
by  railroad  companies  organized  In  Kentuclcy, 
and  also  authorizes  such  corporations  to  pur- 
chase the  property  and  franchise  of  any  other 
railroad  company  not  a  competing  or  parallel 
line,  then  authorizes  such  corporations  to  sell 
Its  franchise  and  property  to  any  other  com- 
pany not  a  competing  or  parallel  line,  or  not 
otherwise  prohibited  by  law  to  purchase ;  and, 
after  speaking  of  other  matters  not  germane 
to  the  matter  under  consideration,  the  section 
closes  with  these  words:  "And  may  make  any 
agreement  or  arrangement,  not  inconsistent 
witti  law,  with  any  other  railroad  company." 
There   is  no  claim   that  the  Chesapeake  & 
Ohio  Railway  Company  in  Kentucky  sold  Its 
property  and  franchises  to  the  Chesapeake  & 
Ohio  Railway  Company  In  Virginia;   but  ap- 
pellees claim  that  the  lease  was  made  under 
the  clause  of  section  769  above  quoted,  and 
that  it  exempts  the  Chesapeake  &  Ohio  Rail- 
way  Company  In  Kentucky  from  all  respon- 
sibility  while  the  Chesapeake  &  Ohio  Rail- 
way Company  In  Virginia  controls  and  oper- 
ates tbe  road.    We  deem  it  unnecessary  to 
consider  and  determine  whether  the  provision 
of   the  charter  referred  to  In  the  McCabe 
Case,  supra,  was  repealed  or  not  by  the  enact- 
ment of  section  573,  Ky.  St.  1903,  for  the  rea- 
son tbat,  in  our  opinion.  If  tbe  lease  was  made 
under  the  authority  of  section  769,  Ky.  St. 
1903,  It  did  not  have  the  effect  to  relieve  the 
Chesapeake    &    Ohio    Railway    Company    In 
Kentucky  from  the  same  responsibility  as  ex- 


isted under  the  charter  of  the  Maysville  & 
Big  Sandy  Railroad  before  the  enactment  of 
section  573.  There  Is  nothing  In  the  language 
of  section  769  exempting  It  from  liability  In 
such  a  case.  In  the  case  of  Gilbert  Logan  v. 
N.  C.  R.  R.  Co.,  116  N.  C.  940,  21  S.  B.  959, 
the  court  held  that  a  railroad  company  could 
not  escape  reH>onslblllty  for  negligence  by 
leasing  its  road  to  another  company,  unless 
its  charter  or  a  subsequent  act  of  the  Legisla- 
ture exempts  It  from  such  liability. 

In  the  case  of  Central  &  Montgomery  R.  R. 
Co.  V.  Morris  &  Crawford,  68  Tex.  49,  S  S.  W. 
'  457,  tbe  court  said :  "It  is  well  established  that 
a  railroad  company  cannot  transfer  or  lease 
the  right  to  operate  Its  road,  so  as  to  absolve 
Itself  from  its  duties  to  tbe  public,  without  leg- 
islative authority.  Nor  will  a  lease  duly  au- 
thorized by  law  release  the  company  from  a 
failure  to  discharge  Its  charter  obligations, 
unless  the  law  giving  the  power  contains  a 
provision  to  that  effect.  Abbott  v.  Horse  Car 
Company,  80  N.  V.  27,  36  Am.  Rep.  572 ;  Ohio 
&  Mississippi  Railroad  Company  v.  Dunbar, 
20  111.  623,  71  Am.  Dec.  291 ;  Nelson  v.  Ver- 
mont &  Canada  Railroad  Company,  26  Vt  717, 
62  Am.  Dec.  614 ;  Macon  &  Augusta  Railroad 
Company  v.  Mayes,  49  Ga.  355,  15  Am.  Rep. 
678;  Railroad  Company  v.  Barro,  5  Wall.  (13. 
S.)  90,  18  L.  Ed.  591;  1  Rorer  on  Railroads, 
605  et  seq.;  1  Redfleld  on  Railways,  p.  616 
(•587),  c.  22;  Pierce  on  Railways,  283,  496." 

In  the  case  of  Eliza  Chollette  v.  Omaha  & 
Republic  Valley  Railroad  Company,  26  Neb. 
159,  41  N.  W.  1106,  4  L.  R.  A.  135,  the  court. 
In  considering  a  question  like  the  one  we  liave 
before  us,  quoted  with  approval  from  the  case 
of  Nelson  v.  Railroad  Co.,  26  Vt.  717,  62  Am. 
Dec.  614,  as  follows:  "  'The  lessor  must,  at 
all  events,  be  held  responsible  for  just  what 
they  expected  the  lessee  to  do,  and  possibly 
for  all  which  they  do  do,  as  their  general 
agents;  for  the  public  can  only  look  to  that 
corporation  to  whom  they  have  delegated  this 
portion  of  public  services.  Certainly  they  are 
not  iKtund  to  look  beyond  them,  although  they 
may  doubtless  do  so.' " 

In  the  case  of  Pennsylvania  Company  v. 
Bllett,  132  111.  654,  24  N.  B.  559,  tbe  court 
said:  "Tbe  law  has  became  settled  in  this 
state,  by  an  unbroken  line  of  decisions,  that 
the  grant  of  a  franchise,  giving  the  right  to 
build,  own,  and  operate  a  railway,  carries 
with  it  the  duty  to  so  use  the  property  and 
manage  and  control  the  railroad  as  to  do  no 
unnecessary  damage  to  the  person  or  property 
of  others;  and  where  Injury  results  from  the 
negligent  or  tmlawful  operation  of  the  rail- 
road, whether  by  the  corporation  to  which  the 
franchise  is  granted,  or  by  another  corpora- 
tion, or  by  individuals  whom  the  owner  au- 
thorizes or  permits  to  use  Its  tracks,  the  com- 
pany owning  the  railway  and  franchise  will  be 
liable.  Lesher  v.  Wabash  Navigation  Co.,  14 
111.  85,  56  Am.  Dec.  494;  Chicago,  St.  Paul  & 
Fond  du  Lac  Ry.  Co.  v.  McCarthy,  20  III.  385, 
71  Am.  Dec.  285 ;  Ohio  &  Mississippi  Ry.  Co. 
T.  Dunbar,  20  III.  623,  71  Am.  Dec.  291;   IIU- 
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nols  Central  Railroad  Co.  t.  Flnnlgan,  21  111. 
646;  lUlnols  Central  Railroad  Co.  t.  Kanoase, 
39  111.  272,  89  Am.  Dec.  307;  Toledo,  Peoria 
A  Warsaw  Ry.  Co.  v.  Rumbold,  40  111.  143; 
Peoria  &  Bock  Island  Railroad  Co.  t.  Lane, 
Adm'x,  83  111.  448;  Pittsburg,  Chicago  &  St 
Louis  Ry.  Co.  T.  Campbell,  86  111.  443; 
Wabash,  St.  Louis  &  Paciflc  Railway  Co.  v. 
Shacklet,  106  111.  364,  44  Am.  Rep.  791 ;  Bals- 
ley  V.  Raihroad  Co.,  119  111.  68,  8  N.  E.  859, 
69  Am.  Rej).  784." 

In  the  case  of  Bower  r.  B.  &  S.  W.  R.  Co., 
42  Iowa,  546,  the  court  held  that  a  railroad 
corporation  cannot  escape  liability  for  an  ac- 
cident occurring  while  Its  road  is  being  oper- 
ated, even  though  in  fact  it  might  have  been 
leased,  and  was  at  the  time  controlled  by  a&- 
■otber  party. 

In  the  McCabe  Case,  supra,  this  court.  In 
-discussing  the  charter  of  the  Maysville  &  Big 
Sandy  Railroad  under  which  the  Chesapeake 
&  Ohio  Railway  Company  in  Kentucky  is  op- 
«rating,  said:  "By  Its  acceptance  of  the  fran- 
chises omferred  by  the  state  the  corporation 
assumed  the  corresponding  burdens  thereby 
Imposed.  These  franchises  it  could  not  trans- 
fer to  another  without  distinct  legislative  aa- 
tfaority.  The  grant  of  power  to  lease  its 
property  Is  one  thing;  the  grant  of  absola- 
tion  from  its  responsibility  is  another,  and 
is  not  to  be  Inferred  from  a  mere  power  to 
lease  the  road,  where  the  corporation  still 
retains  its  existence  and  the  enjoyment  of 
its  franchises  in  the  rents.  For  such  grants 
are  strictly  construed,  and,  as  against  the 
public,  are  never  extended  by  construction. 
There  is  nothing  in  the  provision  to  show  tha't 
the  Legislature  had  in  mind  authorizing  the 
company  to  divest  Itself  of  Its  franchise,  or 
permitting  it  while  enjoying  them  or  their 
fruits,  to  be  acquitted  of  reBponsiblllty  for 
'their  abuse,  without  regard  to  the  financial 
ability  of  the  lessee  or  his  amenability  to 
suit"  In  the  same  case  this  court  quoted 
with  approval,  from  the  case  of  Driscoll  v. 
Railroad  Co.,  65  Conn.  254,  32  Ath  357,  as 
follows:  "'A  grant  to  a  corporation  of  a 
right  to  lay  out  construct  and  operate  a 
railroad  is  the  grant  to  the  corporation  of 
the  capacity  to  exercise  a  portion  of  the  pow- 
ers of  sovereignty  for  the  purpose  of  mak- 
ing pecuniary  profit  to  Itself.  This  Is  Its 
franchise.  Such  grants  are  never  made  ex- 
cept at  the  request  of  the  corporation.  In 
return  the  corporation  is  held  to  have  prom- 
ised to  pay  Just  damages  to  any  person  In- 
jured by  any  want  of  care  in  using  the  right 
BO  granted.  As  the  grant  Is  of  a  public 
right,  in  which  every  one  of  the  public  is  a 
sharer,  so  the  promise  Is  to  each  one  of  the 
public.  A  due  regard  for  the  public  rights 
obviously  requires  that  a  corporation  which 
has  asked  for  and  received  such  a  grant  shall 
not  be  absolved  from  its  promise  except  by 
an  act  of  the  legislature  to  that  effect  so 
•distinct  and  unequivocal  as  not  to  be  open 


to  mistake.  Nothing  should  he  left  to  intee^ 
ence.'"  See,  also,  York  &  M.  R.  R.  CX).  ▼. 
Wlnans,  17  How.  (U.  8.)  39,  16  L.  Ed.  27,  and 
Thomas  v.  Railroad  Co.,  101  U.  S.  83,  25  L. 
Ed.  950. 

This  rule  Is  established  and  adhered  to  by 
the  courts  of  almost  all  the  states,  and  is  a. 
Just  one.  If  the  rule  were  otherwise,  the  In- 
ducement would  be  great  for  all  domestic 
corporations  to  lease  their  roads  to  foreign 
corporations,  and  avoid  litigation  In  the  state 
courts;  and  the  probability  would  be,  under 
such  rule,  that  no  citizen  of  a  state  could 
have  his  rights  determined  in  a  state  court 
when  the  amount  In  controversy  exceeded 
$2,000.  The  rule  as  above  stated  -was  ad- 
hered to  In  the  case  of  Illinois  Central  R.  R. 
Co.  7.  Sheegog's  Adm'x,  1(»  S.  W.  323,  31 
Ky.  Law  Rep.  691;  but  in  that  case  the  ques- 
tion considered  and  determined  was  as  to  the 
liability  of  the  lessor  to  an  employe  of  the 
lessee,  who  was  killed  by  negligence,  and 
the  lessor  was  made  responsible  because  of 
defective  roadbed.  That  case  Is  unlike  this. 
Cllnger  was  not  an  employ^,  but  a  member 
of  the  public  traveling  on  one  of  the  streets 
of  the  city  of  Maysville. 

Appellees'  counsel  contends  that  the  cases 
of  Harper  v.  N.  N.  &  M.  V.  Ry.  Co.,  90  Ky. 
360,  14  S.  W.  346,  and  Sinkhom  t.  Lexing- 
ton, H.  &  P,  Turnpike  Co.,  etc.,  112  Ky.  205, 
65  S.  W.  366,  establish  a  different  rule,  and 
have  the  effect  to  release  the  lessor  from  lia- 
bility for  the  negligence  of  appellee's  serv- 
ants In  the  operation  of  trains.  The  Harper 
Case  was  decided  September,  1890,  and  It 
appears  that  the  employes  of  the  Newport 
News  &  Mississippi  Valley  Railway  Com- 
pany (a  lessee)  caused  the  injuries  to  Haj> 
per;  but  it  does  not  appear  whether  Harper 
was  an  employe  of  that  company  or  a  third 
party.  The  presumption  is  that  he  was  an 
employe.  If  otherwise  the  opinion  would  be 
against  the  trend  of  all  the  authorities.  The 
Sinkhom  Case  was  one  wherein  Sinkhom 
received  his  injuries  by  reason  of  a  defective 
bridge  on  a  turnpike  road  after  the  county 
had  become  the  owner  of  it  under  legislative 
authority  after  a  vote  by  the  people  of  the 
county.  When  Sinkhom  was  injured  the 
turnpike  company  did  not  own  the  road  or 
the  franchise.  The  county  owned  both.  The 
county  was  relieved  from  responsibility  on 
the  general  principle  that  a  county  could  not 
be  made  liable  for  such  torta  Of  course  the 
turnpike  company  was  not  liable,  because  It 
had  no  Interest  in  the  road  at  the  time  Sink- 
hom was  injured;  and  the  court.  In  sub- 
stance, said  that  when  the  turnpike  com- 
pany bad  surrendered  all  ownership  and  con- 
trol to  the  county,  it  was  not  responsible  for 
the  torts  of  the  county. 

In  our  opinion  the  court  erred  in  remoTlng 
the  case  to  the  federal  court  and  the  Judg- 
ment, is  reversed  and  remanded  for  turtber 
proceedings  consistent  herewith. 
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BURTON  T.  MONTICELLO  A  BURNSIDB 

TURNPIKE  CO. 
<Coart  of  Appeals  of  Kentucky.    April  15,  1906.) 

L  WOBDS  AND  PhBA8E»— "HaOKHET  OOACH." 

A  "hackney  coach"  is  a  coach  which  ia 
hired  ont. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  8206-3207.] 

Z  Same— "STAOECOA.CH." 

A  stagecoach  is  not  hired  ont,  bat  remaina 
In  the  possession  of  the  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6620.] 

3.  Tdbrfikes  and  Toix  Roads  —  Toixa  — 
"Staokcoaches." 

Ky.  St.  1903,  i  4724,  regulating  rate  of 
toll  on  turnpikes,  provides  a  certain  cnarge  for 
each  pleasure  or  hackney  coach,  and  a  different 
charge  for  each  stagecoach.  Beld,  that  vehicles 
used  for  carrying  passengers,  express  matter, 
and  mail  were  stagecoaches. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  47,  Turnpikes  and  ToU  Roads,  |  123.] 

4.  TBIAI/— DOCKKTS— TBANSFBB  OF  CAUSES. 

An  action  to  recover  alleged  excessive  dbar- 
ges  of  toll  paid  by  plaintiff  during  a  number  of 
years  was  properly  transferred  from  the  equity 
to  the  common-law  docket,  where  there  was  no 
neoeasity  for  takiug  an  account. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  46,  Trial,  SS  28-30.] 

Appeal  from  Circuit  Court,  Wajme  County. 

"Not  to  be  ofHclally  reported." 

Action  by  Charles  H.  Burton  against  the 
Uonticello  Sc  Bumside  Turnpike  Company. 
From  a  Judgment  dismissing  the  petition, 
plaintiff  appeals.    Affinued. 

Virgil  P.  Smith,  for  appellant  Harrison 
*  Harrison,  for  appellee. 

HOBSON,  J.  Ctaas.  H.  Burton  runs  two 
vehicles  from  Bumside  to  Monticello,  and 
paid  the  Monticello  &  Burnside  Turnpike  Com- 
ptiny  the  tolls  demanded  by  It  He  brought 
this  suit  against  the  turnpike  company,  charg- 
ing that  within  five  years  before  the  filing  of 
the  petition  he  had  so  paid  it  in  tolls  $4,824, 
that  tbe  charges  were  excessive,  and  not  war- 
ranted by  law,  and  he  prayed  judgment  for 
the  excess  which  had  been  collected  of  him 
beyond  that  which  the  company  was  author- 
ized to  charge.  Tbe  court  transferred  the 
action  from  the  equity  to  the  common-law 
docket,  and  on  final  bearing  dismissed  tbe 
petition.    From  this  judgment  he  appeals. 

If  the  turnpike  was  not  as  wide  as  tbe  law 
required,  or  if  it  was  not  maintained  in  prop- 
er condition,  the  remedies  provided  by  statute 
must  be  followed.  The  fact  that  the  pike  was 
insufficient  cannot  l>e  shown  in  an  action  like 
this  to  recover  tolls  paid.  Kennedy  v.  Crum 
(Ky.)  26  S.  W.  190 ;  Shewmaker  v.  Turnpike 
Co.  (Ky.)  85  S.  W.  1040.  One  of  the  appel- 
lant's vehicles  left  Monticello  every  morning, 
making  tbe  trip  to  Burnside  and  back  that 
day.  It  had  seats  within  for  nine  passengers. 
On  tbia  yehlcle  tbe  turnpike  company  charged 
56  cents  toll  at  each  toll  gate.  Appellant's 
other  vehicle  left  Bumside  every  evening  for 
VonHcello,  returning  tbe  next  morning.  It 
had  seats  within  for  six  passengers.     The 


turnpike  company  charged  85  cents  toll  on 
this  vehicle  at  each  gate.  Section  4724,  Ky. 
St  1903,  regulating  tbe  rate  of  toll  on  turn- 
pikes, contains  among  other  things  tbe  follow- 
ing: "For  each  pleasure  carriage  or  hackney 
coach  drawn  by  two  horses  or  mules  25  cents." 
"For  each  stagecoach  having  seats  within  for 
six  passengers,  35  cents.  For  same  for  nine 
passengers  55  cents."  The  statute  recognizes 
a  distinction  between  pleasure  coaches  or 
hackney  coaches  on  one  hand,  and  stagecoach- 
es on  the  other.  A  hackney  coach  is  a  coach 
which  is  hired  out  A  stagecoach  is  one 
which  is  used  by  the  owner  to  carry  passen- 
gers from  one  point  to  another.  A  stagecoach 
is  not  hired  out.  It  remains  In  the  possession 
of  tbe  owner.  Under  tbe  agreed  facts,  appel- 
lant's vehicles  were  stagecoaches,  and  were 
properly  charged  toll  as  such.  They  were 
used  for  the  carrying  of  passengers,  express 
matter,  and  the  malls  between  Bumside  and 
Monticello.  The  larger  vehicle  was  drawn  by 
four  horses  and  the  smaller  one  by  two  hors- 
es. The  vehicles  were  not  hackney  coaches 
or  pleasure  carriages,  but  stagecoaches,  in 
which  tbe  owner  conducted  his  business  as  a 
common  carrier. 

The  court  did  not  err  In  transferring  the 
action  from  the  equity  to  tbe  common-law 
docket  as  It  was  simply  an  action  to  recover 
money  had  and  received.  There  was  no  neces- 
sity for  taking  an  account  Under  the  agreed 
facts,  the  plaintiff  has  no  cause  for  action. 

Judgment  afllrmed. 

HUESMAN  et  al.  v.  DBRSCH. 
(Court  of  Appeals  of  Kentucky.    April  17,  1908.) 

1.  Municipal  Cobposations  —  Stbeet  Iu- 
pboveuents  —  assessuerts  — actions— ap- 
PEAL. 

Where  an  abuttin|[  owner  failed  to  pay 
hia  apportionment  for  improving  a  street,  and 
the  contractor  sued  the  city  andf  the  owner  for 
the  amount,  an  appeal  may  be  maintained  in 
the  name  of  tbe  contractor  and  the  city  from  a 
judgment  against  the  city  and  dismissing  the 
petition  as  against  the  owner,  though  after 
judgment  the  contractor  assigned  his  right  of 
action  to  the  city. 

2.  Appeal— Decisions  Reviewable— Amount 
in  contbovkbst. 

In  an  action  where  a  lien  on  land  is  as- 
serted, an  appeal  may  be  taken,  regardless  of 
the  amount  of  the  claim. 

fEld.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  178.] 

8.  Municipal  Cobpobations  —  Iupbovkmentb 
— Obdinances — Validity. 

An  ordinance  directing  the  Improvement  of 
a  street  is  valid,  although  passed  at  only  one 
meeting  of  the  council,  where  all  the  members 
of  the  council  voted  for  the  ordinance. 
4.  Saue-Assissmbntb— Revision   bt  Coubt. 

An  error  in  an  apportionment  for  street 
improvement  may  be  corrected  in  the  circuit 
court  by  a  proper  apportionment 
6.  Same — Actions— Pleading. 

In  an  action  against  a  city  and  an  abutting 
owner  to  recover  an  apportionment  for  a  street 
improvement,  an  answer  complaining  of  the  ap- 
portionment is  bad  unless  it  shows  that  the 
proper  apportionment  would  have  been  a  leas 
amount. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  JS  1276-1278.] 
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Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Huesman  against  the  city 
of  Latonla  and  Henry  Dersch.  From  a  judg- 
ment against  the  city  and  dismissing  the  pe- 
tition as  against  Dersch,  plaintiff  and  the 
city  of  lAtonla  appeal.  Reversed  and  re- 
manded. 

Orlando  P.  Schmidt,  for  appellantfs.  Hall 
&  McLean,  for  appellee. 

HOBSON,  J.  On  June  25,  1904,  the  board 
of  council  of  the  city  of  Latonla  enacted  an 
ordinance  directing  the  Improyement  of  Gold- 
ing  street  A  contract  was  let  to  Joseph 
Huesman  for  the  work.  He  made  the  im- 
provement. The  work  was  accepted  by  the 
council,  and  the  cost  was  apportioned  to 
the  property  holders.  Thereupon  Huesman 
brought  this  suit  against  Henry  Dersch  and 
the  city  of  Latonla,  Dersch  having  failed 
to  pay  bis  apportionment.  Judgment  was 
prayed  enforcing  a  lien  on  Dersch's  property 
for  the  amount  of  the  apportionment,  and  if, 
for  any  reason,  this  could  not  be  done,  then 
Judgment  was  asked  against  the  city.  An  an- 
swer was  filed  by  Dersch,  in  which  he  pleaded 
that  the  ordinance  had  not  been  properly 
passed,  and  that  the  apportionment  had  not 
been  properly  made.  The  case  being  sub- 
mitted, the  court  dismissed  the  petition  as 
against  Dersch,  and  gave  judgment  against 
the  city.  From  this  judgment  Huesman  and 
the  city  prosecute  the  appeal  before  us.  In 
this  court  the  appellee  has  entered  a  motion 
to  dismiss  the  appeal,  and,  in  support  of  that 
motion,  has  filed  a  writing  made  between 
Huesman  and  the  city,  by  which  Huesman 
assigned  to  the  city  since  the  judgment  in 
the  court  below  bis  claim  against  the  prop- 
erty of  Dersch;  the  city  paying  him  the 
amount  of  the  claim.  It  is  insisted  that 
Huesman  has  no  further  Interest  in  the  case, 
and  that  the  city  cannot  appeal. 

Huesman  had  a  right  to  prosecute  his  ap- 
peal from  the  judgment  dismissing  his  peti- 
tion against  Dersch.  When  be  subsequently 
assigned  his  right  of  action  to  the  city,  the 
city  was  entitled  to  all  his  rights,  and,  the 
appeal  before  us  being  prosecuted  both  In 
the  name  of  Huesman  and  the  city,  the  mo- 
tion to  dismiss  it  is  overruled.  In  cases  of 
this  sort,  as  a  lien  on  land  is  asserted,  an 
appeal  may  be  taken  to  this  court,  although 
the  amount  of  the  claim  Is  less  than  |200. 
Dressman  v.  Bnsse,  80  S.  W.  210,  25  Ky.  Law 
Rep.  2179;  Mackln  v.  Wilson,  45  S.  W.  663, 
20  Ky.  Law  Rep.  218 ;  Bitzer  v.  O'Bryan,  107 
Ky.  590,  54  S.  W.  951.  The  judgment  of  the 
circuit  court  dismissing  the  plaintiff's  peti- 
tion as  to  the  property  owner  was  based  on 
the  ground  that  the  ordinance  was  invalid 
because  it  bad  been  passed  by  the  council  at 
only  one  meeting.  All  the  membei^  of  the 
council  voted  for  the  ordinance.  In  Hedger 
V.  Roebke,  100  S.  W.  267,  30  Ky.  Law  Rep. 
1092,  decided  by  this  court  since  this  case  was 


decided  In  the  circuit  court.  It  was  held  that 
such  an  ordinance  is  valid.  The  ordinance 
In  this  case  was  passed  in  the  same  way  as 
the  ordinance  in  that  case.  It  Is  insisted  for . 
the  appellee  that  the  opinion  in  that  case 
should  be  overruled,  but  we  see  no  reason  for 
departing  from  the  rule  we  then  laid  down. 
We  therefore  conclude  that  the  circuit  court 
erred  in  dismissing  the  plaintiff's  petition. 

As  to  the  apportionment,  If  an  error  was 
made  in  this  matter,  it  may  be  corrected  in 
the  circuit  court  by  a  proper  apportionment. 
The  rule  Is  that  an  answer  complaining  of 
an  apportionment  is  bad  unless  it  shows  that 
under  the  proper  apportionment  a  less  amount 
would  have  been  assigned  to  the  defendant 
than  was  assigned  to  him.  This  the  answer 
before  us  does  not  do,  and  therefore  a  de- 
murrer to  this  part  of  the  answer  should 
have  been  sustained.  McHenry  v.  Selvage, 
99  Ky.  232,  35  S.  W.  645 ;  Dumesnll  v.  Stone 
Co.,  109  Ky.  1,  58  S.  W.  371 ;  Barber  Asphalt 
Co.  V.  Gaar,  115  Ky.  334,  78  S.  W.  1106. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


CHARLES  V.  HURLEY. 

(Court  of  Api>eals  of  Kentucky.    April  17, 
190a) 

1.  Appicai/—Recoed -^  Questions    Pbesented 
FOB  Review. 

Where  the  evidence  28  not  in  the  record  and 
there  Is  no  bill  of  exceptions,  the  only  question 
for  consideration  on  appeal  is  the  sufficiency  of 
the  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (i  2868,  2872.] 

2.  Save  —  Review  —  Pbesumftions  —  Evi- 
dence NOT  Shown  by  Record. 

Where  the  petition  and  amended  petitions 
clearly  state  a  cause  of  action  in  t>ehalf  of  plain- 
tiff, and  the  evidence  is  not  included  in  the  rec- 
ord, it  will  be  presumed  that  the  evidence  au- 
thorized the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3673.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  ofiScially  reported." 

Action  by  Eli  Hurley,  Sr.,  against  H.  O. 
Charles.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

P.  B.  Stratton,  for  appellant  Roscoe  Van- 
over,  for  appellee. 

NUNN,  J.  This  appeal  is  from  a  verdict 
and  judgment  in  behalf  of  appellee  for  $350 
recovered  in  an  action  for  slander. 

The  evidence  Is  not  in  the  record,  nor  Is 
there  a  bill  of  exceptions.  Consequently  there 
is  nothing  for  the  court  to  consider  except  the 
sufficiency  of  the  pleadings.  This  has  been 
too  often  decided  by  this  court  to  need  cita- 
tion of  authorities.  We  have  examined  the 
petition  and  amended  petitions,  and  find  that 
a  cause  of  action  Is  clearly  stated  therein  In 
behalf  of  appellee,  and  we  must  presume  that 
the  evidence  authorized  the  verdict 

For  these  reasons,  the  judgment  of  the  low-^ 
er  court  is  affirmed,  with  damages. 
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LOUISVILLE  &  N.  R.  CO.  t.  GILMORE'S 
ADM'R. 

(Coart  of  Appeals  of  Kentucky.     April  16, 
1908.) 

1  Railboads— Injubies   to    Pkuestbian   at 

Cbossing — Negligence. 

A  railroad  company,  charged  with  the  duty 
ot  keeping  a  lookout  for  ]>ede8trians  using  a 
pathway  across  the  track,  is  not  negligent  be- 
cause the  fireman  withdrew  his  lookout  to  coal 
the  engine,  though  the  view  of  the  engineer  was 
cot  off. 

[Ed.  Note. — For  canes  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  IS  901-995.] 

2.  Sake. 

A  railroad  company,  charged  with  the  duty 
of  keeping  a  lookout  for  pedestrians  using   a 

Sthway  across  the  track,  was  not  negligent  in 
iling  to  have  a  third  person  assist  the  fireman 
to  keep  a  lookout  while  he  was  otherwise  en- 
gaged, though  the  view  of  the  engineer  was  cut 
off,  since  the  lookout  required  is  a  reasonable 
one,  and  as  good  as  the  circumstances  of  the 
ease  will  permit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  41,  Railroads,  H  991-995.] 

8.  Same. 

A  trainman,  seeing  a  pedestrian  crossing  a 
street  and  approaching  a  railroad  track,  has 
the  right  to  presume  that  he  will  not  step  in 
front  of  the  approaching  train,  and  may  act  on 
snch  presumption  until  it  becomes  reasonably 
apparent  from  his  manner  that  he  intends  to 
step  on  the  track. 

[Gd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41.  Railroads,  H  1014-1016.] 

4.  Sake. 

A  pedestrian  was  (truck  by  a  heavy  freight 
train  running  at  about  15  miles  an  hour.  The 
bell  of  the  engine  was  being  rung  as  the  train 
approached  the  crossing  where  the  accident  oc- 
curred. The  firemsm  observed,  when  the  engine 
was  65  feet  from  the  crossing,  that  the  pedes- 
trian was  unconscious  of  the  approach  of  the 
train,  and  would  step  in  front  of  it.  It  was 
then  a  physical  impossibility  to  stop  the  train 
to  avoid  the  accident.  Held,  that  the  company 
was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  41,  Railroads,  gS  1014-1016,  1096-1099.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty,  Common  Pleas  Brancb,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Julia  Gilmore's  administrator 
against  the  Louisville  &  Nasbville  Railroad 
Company.  From  a  judgment  for  plaintlflT, 
defendant  appeals.    Reversed. 

Helm  &  Helm,  Benjamin  D.  Warfield,  and 
H.  L.  Stone,  for  appellant.  Forcht  &  Field 
and  Dodd  &  Dodd,  for  appellee. 


CLAT,  C.  T.  M.  Ollmore,  administrator 
of  Jtilla  Gilmore,  instituted  this  action 
against  appellant,  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for 
the  deatli  of  Julia  Qilmore,  which  is  alleged 
to  liave  resulted  from  tlie  negligence  of  ap- 
pellant. From  a  Jiudgment  for  |5,000  in  ftivor 
of  an;>ellee,  this  appeal  is  prosecuted. 

Tbe  death  of  Mrs.  Gilmore  occurred  un- 
der tlie  following  circumstances:  Appellant 
maintains  double  tracks  between  Louisville 
and  Cincinnati  which.  In  the  former  city, 
parallel  Frankfort  avenue,  a  public  thorough- 
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fare,  for  a  distance  of  about  two  miles,  tbe 
street  l>elng  on  the  south  and  the  tracks 
on  the  north.  Running  northwardly  from 
Frankfort  avenue  and  crossing  appellant's 
tracks  are  various  public  streets.  One  of 
these  streets — Bayly  avenue — ^wbich  is  locat- 
ed about  three-fourths  of  a  mile  within  the 
eastern  limits  of  Louisville,  extends  from 
Frankfort  avenue  two  squares  northward 
to  Field  avenue.  At  the  time  of  the  accident 
double  tracks  werip  also  maintained  on 
Frankfort  avenue  by  the  Louisville  Railway 
Company.  These  tracks,  at  a.  point  opposite 
Bayly  avenue,  merge  into  a  single  track, 
which  thereafter  continues  eastwardly  for 
several  hundred  feet,  and  then  changes  into 
a  double  track  opposite  Crescent  avenue. 
About  160  feet  west  of  Bayly  avenue  is  an 
alley  ezfhndlng  from  the  north  to  the  right 
of  way  of  appellant  on  the  south,  and  open- 
ing thereon.  Immediately  opposite  the  mouth 
of  this  alley,  and  on  tbe  south  side  of 
Frankfort  avenue,  is  Moore's  drug  store.  At 
the  time  of  the  accident  there  was  a  plank 
opposite  the  mouth  of  the  alley,  which  led 
across  a  ditch  on  the  north  side  of  appel- 
lant's right  of  way.  On  the  south  side  of 
appellant's  right  of  way  there  was  a  ditch, 
across  which  a  log  or  cross-tie  was  placed. 
Beginning  at  a  point  some  200  or  300  feet 
east  of  Bayly  avenue  the  tracks  of  appeUant 
describe  a  curve,  the  outer  rim  being  to  the 
north  and  ending  between  Bayly  avenue 
and  the  alley.  On  the  line  between  Frank- 
fort avenue  and  the  right  of  way  are  tele- 
phone, telegraph,  electric  light,  and  trolley 
poles.  The  street  is  slightly  elevated  above 
the  tracks.  At  a  point  about  1,000  feet 
east  of  the  place  of  the  accident  the  eleva- 
tion is  about  5  feet 

Tbe  death  of  Mrs.  Gilmore  occurred  about 
6  o'clock  on  tbe  afternoon  of  July  4,  1905. 
The  testimony  shows  that  she  left  the  rear 
of  her  premises  and  crossed  the  tracks  of 
appellant  and  Frankfort  avenue,  and  went 
to  Moore's  drug  store  on  the  south  side  of 
Frankfort  avenue.  Leaving  the  drug  store, 
at  which  time  it  was  broad  daylight,  she 
allowed  an  interurban  car  of  tbe  Pewee 
Valley  line  to  pass.  At  tbe  time  there  was 
a  Fourth  of  July  picnic  in  progress  at  a 
Catholic  Institution  in  the  neighborhood,  and 
a  great  many  street  cars  of  the  Louisville 
Railway  Company  were  passing  to  and  fro. 
Children  of  the  neighborhood  were  shooting 
firecrackers  and  torpedoes  on  the  sidewalk 
and  in  the  street  adjacent  to  the  drug  store, 
and  considerable  confusion  prevailed.  Mrs. 
Gilmore  walked  rapidly  across  the  street, 
a  distance  of  64  feet;  thence  20  feet  more 
on  to  the  first  or  southernmost  track  of  ap- 
pellant; thence  10  feet  more,  close  to,  but 
not  on,  the  second  track,  where  she  was 
struck.  The  train  that  struck  Mrs.  Gilmore 
was  a  freight  train  consisting  of  an  engine, 
22  loaded  and  2  empty  cars,  and  a  caboose. 
It  was  on  time,  and  was  running  at  about 
12  to  16  miles  per  hour.    When  the  accident 
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occurred  the  engineer  was  keeping  a  look- 
out, and  the  bell  of  the  engine  was  ringing. 
The  Hreman  was  also  on  a  lookout  untU  the 
engine  was  >vitliin  a  few  feet  of  Bayly  av- 
enue. After  looking  ahead  and  seeing  no 
one  either  on  or  approaching  Bayly  or  Hite 
avenues,  he  stepped  down  in  the  deck  to  put 
coal  in  the  furnace.  As  he  ceased  shovel- 
ing and  stepped  to  the  gangway  be  saw  the 
body  of  Mrs.  Gilmore  fall  from  the  pilot 
beam.  He  then  notified,  the  engineer,  and  the 
train  was  stopped. 

The  evidence  conduces  to  show  that  the 
pathway  leading  from  the  mouth  of  the  alley 
across  appellant's  tracks  to  Moore's  drug 
store  bad  been  used  by  the  public  for  such 
a  length  of  time  as  to  raise  the  presumption 
of  knowledge  or  acquiescence  on  the  part  of 
appellant  It  is  not  contended  th&t  the  en- 
gineer saw,  or  could  have  seen,  Mrs.  Ollmore 
in  time  to  prevent  the  accident,  for,  being 
on  a  curve,  his  view  to  the  left  was  cut 
off;  but  it  is  contended  that  It  was  the  duty 
of  appellant  to  keep  a  lookout  for  persons 
using  the  pathway  in  question,  and  that  the 
n^ligence  of  appellant  consisted  In  the  fire- 
man's withdrawing  bis  lookout  at  a  time 
and  place  where  the  lookout  by  the  engineer 
was  practically  of  no  avail.  Assuming  that 
the  evidence  was  sufficient  to  impose  upon 
appellant  tbe  duty  of  keeping  a  lookout  at 
the  place  of  the  accident,  was  it  negligence 
on  the  part  of  tbe  fireman  to  coal  the  engine 
under  the  circumstances?  From  the  evidence 
In  the  case  it  appears  that  one  of  the  prin- 
cipal duties,  if  not  the  chief  duty,  of  the 
fireman,  is  to  fire  the  engine.  Schedules 
must  be  maintained  and  trains  run  on  time. 
Otherwise  the  safety  of  the  passengers  and 
employes  would  be  greatly  imperiled.  In 
order  that  trains  may  keep  their  schedules 
and  run  on  time  it  is  absolutely  necessary 
that  the  engine  be  properly  coaled.  We  are 
unable,  therefore,  to  say  that,  because  the 
fireman  withdrew  his  lookout  for  the  pur- 
pose of  performing  another  duty  equally 
important  and  necessary,  the  appellant  was 
guilty  of  negligence.  Louisville  &  Nashville 
Railroad  C!o.  v.  Creighton,  etc.,  106  Ky.  42, 
60  S.  W.  227.  Nor  do  we  think  it  negligence 
on  the  part  of  appellant  not  to  have  had  a 
third  person  present  to  assist  in  keepiUg 
a  lookout  when  tbe  fireman  was  otherwise 
engaged.  The  lookout  required  by  law  is 
a  reasonable  one  to  be  kept  by  those  In 
rhnrgo  of  the  engine.  Because  of  the  condition 
of  tbe  tracks,  or  of  the  fact  that  obstructions 
sometimes  intervene,  it  may  be  that  such 
lookout  will  not  always  be  perfect;  but  all 
tbe  law  requires,  or  should  require.  Is  that 
it  shall  be  as  good  as  tbe  circumstances  of 
the  case  will  permit  To  require  an  addi- 
tional person  to  keep  a  lookout  when  the 
fireman  is  engaged  In  coaling  the  engine 
would  be  to  place  almost  the  entire  responsi- 
bility for  accidents  on  the  rnilroad  company. 


The  law  does  not  go  to  this  extreme.  There 
Is  no  liability  where  those  charged  with  the 
duty  of  keeping  a  lookout  keep  such  a  lodk- 
out 

But  even  assuming  the  extreme  position 
that  It  was  negligence  on  the  part  of  the 
fireman  to  stop  keeping  a  lookout  while  he 
fired  the  engine,  the  appellee  could  not  re- 
cover unless  Mrs.  Gilmore's  death  was  doe 
to  such  negligence.  The  evidence  shows  that 
tbe  train  was  running  about  16  miles  an 
hour.  Mrs.  Gilmore  was  walking  rapidly 
across  the  street  and  tracks,  moving  at  tbe 
rate  of  about  8  miles  an  hour.  If  the  fire- 
man then  had  been  upon  the  lookout  and 
had  seen  Mrs.  Gilmore  crossing  the  street, 
he  would  have  had  the  right  to  presvtme 
that  she  would  not  step  In  front  of  the  ap- 
proaching train  until  it  became  reasonably 
apparent  from  her  manner  that  she  intended 
to  do  sa  Ford's  Adm'r  v.  Paducah  CMty 
Railway,  90  S.  W.  356,  30  Ky.  Law  Rep. 
644,  8  L.  B.  A.  (N.  S.)  1093;  Johnson's  Adm'r 
V.  Louisville  A  Nashville  Railroad  Co.,  91 
Ky.  651,  25  8.  W.  764.  There  was  a  space 
of  IS  feet  between  the  north  and  south 
bound  tracks  of  appellant  When  Mrs.  GU- 
more  reached  the  south  rail  of  the  north- 
bound track  she  was  13  feet  from  the  south 
raU  of  the  south-bound  track.  The  engine 
was  then  about  65  feet  distant  If  the  fire- 
man bad  seen  her  at  this  point  and  it  was 
then  reasonably  apparent  that  she  was  un- 
conscious of  the  approach  of  the  train,  he 
would  then  have  had  to  call  the  attention  of 
the  engineer  to  the  fact,  and  the  engineer 
would  then  have  had  to  blow  the  whistle  or 
stop  the  train  In  time  to  have  prevented  the 
accident  This,  we  think,  would  have  been  a 
physical  impossibility. 

It  may  be  that  the  accident  happened  be- 
cause of  Mrs.  Gilmore's  deafness,  or  It  may 
be  that  her  mind  was  so  Intent  upon  some- 
thing else,  or  that  her  attention  was  so 
absorbed,  that  she  failed  to  notice  the  ap- 
proaching train.  It  was  her  misfortune  that 
she  failed  to  hear  it  It  was  a  large  freight 
train,  consisting  of  24  cars  and  a  caboose. 
Tbe  bell  on  tbe  engine  was  being  rung,  the 
train  itself  was  making  a  loud  noise,  and 
the  slightest  care  on  her  part  would  have 
enabled  her  to  escape  danger.  The  accident 
deplorable  and  unfortunate  though  it  was, 
was  not  due  to  any  negligence  on  the  part 
of  appellant  It  Is  simply  a  case  of  one's 
walking  in  front  of  an  approaching  train 
at  a  time  when  no  diligence  or  effort  on  the 
part  of  those  in  charge  of  the  train  could 
have  discovered  or  prevented  her  peril. 

We  are,  therefore,  of  the  opinion  that  the 
trial  court  should  have  peremptorily  instruct- 
ed the  Jury  to  find  for  appellant  No  other 
questions  raised  on  this  appeal  are  decided. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  with  this 
(pinion. 
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NASHVILLE.  C.  &  ST.  L.  RY.  CO.  ▼. 
BEAN'S  EX'R. 


(Court  of  Appeals  of  Kentucky. 
190a) 


April  17, 


1.  Appial  —  Right   or  Rbview  —  Waiver — 
Patment  of  Judouent. 

Even  if  a  defendant  in  a  judgment  has  paid 
the  judgment,  lie  may  prosecute  an  appeal,  and, 
if  it  is  reversed,  he  may  have  restitution  of  what 
be  has  paid,  with  interest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  }  973.] 

2.  Same— Effect  on  Judgment. 

The  taking  of  an  appeal  does  not  affect  the 
judgment  until  it  is  reversed. 

3.  Sams— Right  or  Appbai.  —  Waives  —  Rk- 
PLBVTiNO  Judgment. 

The  exercise  of  the  privilege  expressly  giv- 
en a  judgment  debtor  by  Hy.  St.  1903,  if  1667- 
1669,  to  replevy  a  money  judgment  by  execut- 
ing a  bond,  except  in  certain  cases,  and  thereby 
stay  it  for  three  months,  wliile  it  merges  the 
judgment  in  the  replevin  bond,  does  not  affect 
the  debtor's  right  of  appeal. 

Appeal  from  Circuit  Court,  Marshall 
County. 

"To  be  offlcially  reported." 

Action  by  W.  A.  Bean's  executor  against 
the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  On  motion  to  dismiss 
the  appeal.    Overruled. 

Wheeler,  Hughes  &  Berry,  for  appellant. 
Hendricks  &  Miller,  for  appellee. 

O'REAR,  C.  J.  Appellee  recovered  a  judg- 
ment for  money  against  appellant  Without 
superseding  the  Judgment,  appellant  has  pros- 
ecuted this  appeal. 

Appellee  having  caused  an  execution  to 
issue  upon  the  judgment  and  to  be  levied 
upon  certain  of  appellant's  property,  the  lat- 
ter replevied  the  judgment  t>y  executing  bond 
as  authorized  by  sections  1667-1669,  Ky.  St. 
1903.  The  judgment  was  replevied  after  the 
appeal  was  granted  and  transcript  filed  in 
this  court.  Appellee  has  filed  an  answer  In 
bar  of  the  appeal,  based  upon  section  757  of 
the  Civli  Code  of  Practice,  which  provides 
that  the  appeal  shall  be  dismissed  If  the 
appellant's  right  to  further  prosecute  it  had 
<vased.  He  contends  that  as  the  Code  pro- 
vides for  a  stay  of  proceedings  upon  a  judg- 
ment appealed  from  by  supersedeas  only  (sec- 
tion 747,  Civ.  Oode  Frac),  and  as  the  effect 
of  tiie  replevy  is  to  merge  the  judgment  It  is 
a  voluntary  waiver  by  appellant  of  its  right 
to  appeal,  as  holding  otherwise  would  be  a 
stay  of  a  judgment  on  appeal  by  replevy  in 
addition  to  supersedeas.  A  defendant  in  a 
judgment  may  prosecute  an  appeal  from  it 
although  be  may  have  paid  it.  Eldridge  y. 
Wilson,  4  Ky.  Law  Rep.  982;  Figg  v.  Rich- 
ardson. 5  Ky.  Law  Rep.  510;  Shannon  T. 
Padgett  71  8.  W.  487,  24  Ky.  Law  Rep.  1281 ; 
Pike,  Morgan  &  Co.  v.  Wathen,  78  S.  W.  187. 
25  Ky.  Law  Rep.  1284;  Kellar  v.  Williams. 
10  Bush,  216. 

I'be  appeal  does  not  affect  the  judgment  nn- 
(11  it  Is  reversed.     Hence,  if  the  appellant 


were  unable  to  give  the  supersedeas  bond  re- 
quired by  the  Code  In  order  to  obtain  a  stay 
of  the  execution  pending  the  appeal,  he  would 
t>e  under  the  necessity  of  suffering  his  proiv 
erty  to  be  seized  and  sold  by  the  sheriff,  with 
added  costs  and  possible  sacrifices.  Yet  in 
that  event  his  right  of  appeal  would  not  be 
affected,  as  otherwise  the  right  of  appeal 
would  be  valuable  only  to  the  rich,  who  could 
make  the  supersedeas  bond,  and  to  the  very 
poor,  who  were  execution  proof.  What  one 
may  be  compelled  to  do,  he  may  do  without 
compulsion,  without  impairing  his  legal  rights. 
So  it  is  held,  if  be  pays  off  the  judgment  he 
may  nevertheless  prosecute  an  appeal  from  It 
and,  if  it  is  reversed,  may  have  restitution 
of  what  he  has  paid,  with  interest  The  stat- 
ute allows  any  judgment  for  money  (except  in 
certain  Instances  not  here  involved)  to  l>e 
stayed  for  three  months  by  replevy.  This  is 
not  only  a  privilege,  but  it  is  a  legal  right 
of  the  defendant  as  much  as  It  is  the  right  of 
the  plaintiff  to  have  an  execution  against  the 
defendant's  property  issue  upon  the  judgment. 
The  judgment  is  subject  to  that  right  of  the 
defendant  The  latter  may  appeal  from  It 
if  the  amount  gives  the  appellate  court  Juris- 
diction. That  is  also  an  Incident  of  the  law 
which  gives  the  judgment  There  is  no  pro- 
hibition upon  the  right  of  appeal,  either  be- 
cause the  defendant  pays  off  the  judgrment  or 
replevies  it 

Nor  is  there  perceived  any  sound  reason 
why  there  should  be  a  distinction  in  favor  of 
those  who  pay  as  against  those  who  replevy. 
It  is  said  for  appellee  that  the  execution  of 
the  replevin  l>ond  merges  the  judgment ;  and' 
80  it  does.  Likewise  the  payment  satisfies  It. 
A  judgment  merged  into  a  replevin  bond  is  no 
more  beyond  the  corrective  process  of  the  ap- 
pellate court  than  one  discharged  by  payment 
It  is  argued  by  way  of  illustration  that  the 
execution  of  a  replevin  I>ond  by  one  of  the 
judgment  debtors  would  operate  to  discharge 
a  surety  upon  the  debt  not  signing  the  bond, 
or  to  discharge  a  lien  securing  the  debt.  So 
would  the  payment  of  the  judgment  We 
think  the  analogy  is  clear  and  the  principle 
just  that  the  replevy  and  payment  alike  do 
not  affect  the  defendant's  right  of  appeal. 
Kellar  v.  Williams,  10  Bush,  216. 

The  demurrer  to  the  answer  of  appellee  is 
sustained,  and  his  motion  to  dismiss  the  ap- 
peal is  overruled. 


TERRY  V.  TERRY. 

(Court  of  Appeals  of  Kentucky.     April  21, 
190a) 

AppeaI/— Review— Verdict  of  Court  With- 
out Jury. 

Where  the  parties  to  an  action  waive  their 
ri^ht  to  a  jury  trial,  and  agree  that  the  case  be 
tried  by  the  court  its  judgment  is  entitled  to 
the  same  consideration  as  a  verdict  of  a  prop- 
erly instructed  jury,  and  will  not  be  disturbed 
unless  flagrantly  against  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3955-3982.] 
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Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  reported." 

Action  between  Jacob  Terry  aad  Miles  Tef- 
ry.  From  the  judgment,  Jacob  Terry  ap- 
peals.   Affirmed. 

Hazelrigg,  Chenault  &  Hazelrlgg,  Pollard 
tc  Redwlne,  and  T.  T.  Cope,  for  appellant. 
J.  J.  C.  Bach,  for  appellee. 

NUNN,  J.  The  parties  to  this  action  are 
brothers,  and  each  own  a  survey  of  land  ly- 
ing between  Bowman  Fork  and  Roberta  Fork 
of  Turkey  Creek.  Appellee's  land  is  covered 
by  the  Tabltba  Caudlll  patent,  and  appel- 
lant's by  the  R.  M.  Rose  patent,  which  is 
the  elder.  Each  of  these  patents  extend  over 
a  dividing  ridge  between  the  two  forks,  there- 
by conflicting  with  each  other.  About  15 
acres  of  the  Rose  patent  extends  over  the 
ridge  onto  the  Bowman  Fork  side,  and  a 
greater  number  of  acres  covered  by  the  Cau- 
dlll patent  extend  over  this  ridge  onto  the 
Roberts  Fork  side.  But  appellee  concedes, 
as  the  Rose  patent  is  the  elder,  he  is  barred 
from  recovering  it.  Appellee',  about  25  years 
ago,  extended  his  farm  and  fence  so  as  to 
Include  about  five  acres  of  land  covered  by 
the  Rose  patent;  that  Is,  he  cleared  and 
fenced  about  five  acres  of  the  15  acres  cov- 
ered by  the  Rose  patent  which  extends  over 
the  dividing  ridge  referred  to,  and  has  bad 
It  under  fence  ever  since,  using  and  cultivat- 
ing it,  claiming  It  as  his  own  and  adversely 
to  every  one,  as  he  alleges,  and  proves. 

Appellant's  contention  is  that  appellee  In- 
closed this  land  by  the  consent  of  his  father, 
Isaac  Terry,  and  with  the  understanding  that 
he  should  pay  his  father  rent  therefor  until 
the  year  1896,  when  appellant  purchased  the 
land  covered  by  the  Rose  patent  from  his 
father,  Isaac  Terry.  But  appellee  never 
claimed  this  land  as  his  own  until  after  this 
conveyance.  It  appears  from  the  record  that 
appellant's  only  claim  of  title  to  the  land  for 
which  he  sues  is  a  deed  from  his  father, 
Isaac  Terry,  and  it  is  apparent  that  this  deed 
does  not  include  the  laud  In  controversy,  but, 
on  the  contrary.  It  calls  for  a  line  along  the 
dividing  ridge  referred  to,  and  leaves  the  15 
acres  on  the  Bowman  Fork  side  of  the  ridge 
not  Included  in  the  deed;  but,  for  some  rea- 
son not  explained,  appellee  failed  to  deny 
that  the  deed  covered  the  land  In  controversy, 
but  admitted  that  the  deed  by  his  father  in- 
cluded the  land  In  controversy. 

This  is  a  common-law  action,  and  the  par- 
ties had  a  right  to  a  trial  by  a  jury.  How- 
ever, this  right  was  waived  by  the  parties, 
and  by  agreement  the  case  was  tried  by  the 
court,  and  the  court  failed  to  make  a  state- 
ment of  its  conclusions  of  law  and  of  the 
facts,  there  having  been  no  motion  made  to 
that  effect.  But,  waiving  this  error,  the 
judgment  of  the  lower  court  in  a  case  like 
this  is  entitled  to  the  same  consideration  as 
a  verdict  of  a  proi)erIy  instructed  jury ;  that 


Is,  It  should  be  permitted  to  stand,  unless, 
flagrantly  against  the  evidence,  and  we  are 
unwilling  to  say  this  with  reference  to  the 
Judgment  of  the  court  in  this  case. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


COMMONWEALTH  v.  WHITE! 


(Court  of  Appeals  of  Kentueliy. 
190a) 


April  le. 


1.  Assault  and  Battebt  —  Assault  with 
Deadly  Weapon— Sufficienct  of  Indict- 
ment—Description  OF  Weapon. 

An  indictment  for  assault  with  a  deadly 
weapon,  which  charges  defendant  with  pointing 
a  deadly  weapon  at  a  person,  and  which  does  not 
describe  the  mstmment  claimed  to  be  a  deadly 
weapon,  is  defective,  under  Cr.  Code  Prac.  {  124, 
providing  that  the  indictment  must  be  direct  and 
certain. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  H  119,  120.] 

2.  Indictment  —  SuFFicrENcr  —  Following 
Lanouaoe  of  Statute. 

The  rule  tliat,  where  words  of  the  statute 
are  descriptive  of  the  offense,  the  indictment 
will  be  sufficient  if  it  follows  the  language  of 
the  statute  and  expressly  cliarges  the  exact  of- 
fense, applies  only  to  oCtenses  which  are  com- 
plete in  themselves,  when  the  acts  set  out  in  the 
statute  have  been  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  H  289- 
294.] 

3.  Same— Conclusions. 

The  statement  in  an  indictment  that  accus- 
ed did  willfully  point  a  deadly  weapon  at  an- 
other is  a  coDclusiou  of  the  pleader,  so  far  as 
it  refers  to  the  character  of  the  weapon,  since 
a  weapon  may  be  deadly  or  not,  according  to  its 
nature  or  manper  of  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  185.] 

4.  Same— Vabiance. 

In  a  criminal  prosecution,  the  prosecution 
may  not  supplement  a  defective  charge  in  the 
indictment  by  sufficient  proof,  since  the  ptoot 
and  the  allegation  must  substantially  agree. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  X>ig. 
vol.  27,  Indictment  and  Information,  ${  53U- 
538.] 

5.  Criminal  Law  —  Trial  —  Province  or 
Court— Direction  of  Verdict. 

In  a  criminal  i>rosecution,  where  the  indict- 
ment is  defective,  it  is  proper  to  direct  a  ver- 
dict for  defendant;  the  commonwealth  not  of- 
fering to  recommit  the  case  to  the  grand  jury 
to  permit  a  sufficient  indictment  to  be  framed. 

6.  Breach  of  the  Peace— Indictment— Suf- 
riciENCr. 

An  indictment  charging  defendant  with  will- 
fully assaulting  another  person  with  a  dead- 
ly weapon,  under  Ky.  St.  1003,  S  1308,  in  that 
he  did  unlawfully  and  willfully  point  at  him  a 
deadly  weapon  and  use  same  in  a  threatening 
and  boisterous  manner,  does  not  charge  a  breach 
of  the  i>eace,  since  the  clause  that  the  weapon 
was  used  in  a  threatening  and  boisterous  man- 
ner was  part  of  the  description  of  the  offense 
charged. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  8,  Breach  of  the  Peace,  {  6.] 

Appeal  from  Circuit  Court,  Clay  County. 
"Not  to  be  officially  reported." 
Larkln  White  was  indicted  for  assault  with 
a  deadly  weapon.    From  a  ruling  of  the  trial 
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court  holding  the  Indictment  Insut&clent  the 
commonwealth  appeals.    Affirmed. 

James  Breathitt,  Atty.  Gen.,  TboB.  B.  Mc- 
Gr^or,  Chas.  H.  Morris,  and  Wm.  Lewis,  for 
the  ComnM>nwealth. 

O'RBAR,  C.  J.  The  indictment  in  this  case 
was  drawn  in  the  following  language:  "The 
grand  Jury  of  Clay  connty,  in  the  name  and 
by  the  aothorlty  of  the  commonwealth  of 
Kentncky,  accuse  Larkln  White  of  the  of- 
fense of  willfully  assaulting  another  person 
with  a  deadly  weapon,  committed  In  like  man- 
ner and  form  as  follows,  viz.:  The  said  Lar- 
kln White  did  on  the  9th  day  of  May,  1007, 
In  the  connty,  circuit,  and  state  aforesaid, 
and  In  less  than  one  year  next  before  the 
finding  of  the  indictment  herein,  unlawfully 
and  willfully  point  a  deadly  weapon  at  W.  O. 
B.  Lipps,  and  use  same  in  a  threatening  and 
boisterous  manner,  and  thereby  greatly  Inter- 
rupting and  disturbing  him,  and  putting  him 
in  fear,  against  the  peace  and  dignity  of  the 
commonwealth  of  Kentucky."  It  was  framed 
nnder  section  1308,  Ky.  St.  1008,  which  pro- 
vides that  "If  any  person  shall  draw  a  dead- 
ly weapon,  or  shall  point  any  deadly  weapon 
at  another,"  etc. 

The  question  for  decision  is  as  to  the  suffi- 
ciency of  the  indictment  The  rule  is  that, 
"where  the  words  of  the  statute  are  descrip- 
tive of  the  offense,  the  indictment  will  be 
sufficient  If  it  shall  follow  the  language  and 
expressly  charge  the  exact  offense  of  the  de- 
fendant." But  this  rule  applies  only  to  of- 
fenses which  are  complete  in  themselves, 
when  the  acts  set  out  in  the  statute  have  been 
done  or  performed.  Davis  t.  Commonwealth, 
13  Bush.  318;  Ward  v.  Commonwealth,  14 
Bnsb,  233;  Mitchell  v.  Commonwealth,  88 
Ky.  349,  11  S.  W.  200;  Commonwealth  v. 
Tanner,  5  Bush,  316.  We  think  this  Indlct- 
ma>t  is  defective,  in  that  it  falls  to  describe 
the  instrument  claimed  to  be  a  deadly  weap- 
on. It  might  have  been  a  pistol.  It  might 
have  been  a  dirk,  a  sword,  or  a  heavy,  mur- 
derous bludgeon.  Under  this  indictment  the 
defendant  would  not  be  apprised  of  the  cir- 
cnmstancea  tHat  he  would  be  required  to  meet 
and  rebut  at  the  trial.  It  Is  not  direct  and 
certain,  under  section  124  of  the  Criminal 
Code  of  Practice. 

It  is  claimed  in  the  case  at  bar  that  the 
deadly  weapon  used  by  the  accused  was  a  45- 
caliber  pistol.  Such  an  Instrument  is  a  dead- 
ly weapon.  Bat  the  defendant  should  have 
been  Informed  of  the  fact  that  the  common- 
wealth would  attempt  to  prove  that  be  used 
snch  weapon.  The  statement  in  the  Indict- 
ment that  the  defendant  "did  unlawfully  and 
willfully  point  a  deadly  weapon  at  W.  O.  B. 
LiiqpflT'  Is  a  condnsion  of  the  pleader,  in  so 
far  as  It  refers  to  the  character  of  the  weap- 
on. The  weapon  may  be  deadly  or  not,  ac- 
ooiding  to  Its  nature  or  to  the  manner  of  its 
use.   Commonwealth  v.  Duncan,  01  Ky.  503, 16 


S.  W.  530.  The  weapon  should  be  so  described 
In  the  Indictment  that  the  fact  that  It  Is  a 
deadly  weapon  as  used  must  appear  from  the 
language  of  the  charge.  Whether  a  particular 
weapon,  such  as  a  club  or  stone,  la  deadly, 
would  be  a  question  of  fact  to  be  determined 
by  the  jury,  and  the  fact  whether  It  Is  such 
Is  to  be  submitted  under  appropriate  Instruc- 
tions; but  where  the  weapon  charged  is  a 
pistol,  a  gun,  a  sword,  or  bowie  knife,  upon 
proof  of  that  fact,  under  an  appropriate 
charge  contained  in  the  indictment,  a  prima 
facie  case  would  be  made  out  for  the  prosecu- 
tion. But  the  defendant  is  not  required  to  in- 
troduce any  evidence  until  he  is  first  charged 
In  appropriate  language  with  having  drawn 
or  pointed  a  weapon  which  from  its  descrip- 
tion or  manner  of  use  would  be  a  deadly 
weapon.  Nor  is  the  prosecution  allowed  to 
supplement  a  defective  charge  In  the  Indict- 
ment by  sufficient  proof.  In  this  case  the  evi- 
dence for  the  state  that  the  accused  pointed  a 
43-caIlber  pistol  at  the  prosecuting  witness 
did  not  help  out  the  case  for  the  state.  The 
proof  and  allegations  must  substantially 
agree.  The  failure  of  all^ation  is  as  fatal  as 
the  failure  of  proof.  The  court  was  not  at 
liberty  upon  such  a  record  to  submit  the  case 
to  the  Jury,  but  properly  Instructed  them  per- 
emptorily to  find  for  the  defendant;  the  com- 
monwealth not  offering  to  recommit  the  case 
to  the  grand  Jury  in  order  that  a  sufficient  In- 
dictment might  be  framed. 

Nor  is  the  Indictment  good  as  charging  a 
breach  of  the  peace,  although  In  the  descrip- 
tive part  of  the  Indictment  it  is  stated  that 
the  defendant  "used  some  in  a  threatening 
and  boisterous  manner."  The  descriptive  part 
of  the  Indictment  is  always  construed  with  re- 
lation to  the  charging  part.  The  defendant 
in  this  case  was  charged  with  the  statutory 
offense  (section  1308,  Ky.  St  1003)  of  drawing 
a  deadly  weapon  upon  another,  or  pointing  a 
deadly  weapon  at  another,  or  using,  holding, 
or  flourishing  a  deadly  weapon  in  a  threaten- 
ing or  boisterous  manner.  It  Is  not  clear, 
from  the  language  used  In  the,  Indictment, 
which  of  the  features  of  the  statute  was  in- 
tended to  be  covered  by  it  There  is  no  pro- 
vision in  the  statutes  against  "willfully  as- 
saulting another  person  with  a  deadly  weap- 
on." Still  we  are  Inclined  to  construe  the 
language  in  the  accusative  part  of  this  Indict- 
ment, where  the  word  "assaulting"  is  used,  as 
being  the  equivalent  of  drawing  a  deadly 
weapon  upon  another,  or  pointing  it  at  him. 
Under  this  construction,  which  is  as  favorable 
to  the  commonwealth  as  the  language  would 
seem  to  admit,  the  clause  in  the  descriptive 
part  that  the  weapon  was  used  in  a  threaten- 
ing and  boisterous  manner  was  a  part  of  the 
description  of  the  specific  offense  charged 
above,  and  which  the  defendant  was  notified 
that  be  would  be  called  upon  to  answer. 

The  Judgment  of  the  circuit  court,  being  in 
conformity  with  this  opinion.  Is  affirmed. 
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OCHSNBR  ▼.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    April  17,  1908.) 

1.  WTTNESBES— lUPEACHVENT— Pboof  ot  Oor- 
VICTIOK   OF   CBIME. 

Under  Cr.  Code  Prac.  {  151,  providing  that 
the  provisions  of  the  Civil  Code  governing  pro- 
duction of  evidence  shall  apply  in  criminal  cases, 
and  Civ.  Code  Prac.  §  597,  providing  that  a 
witness  may  be  impeached  by  showing  that  the 
witness  has  been  convicted  of  felony,  accused 
testifying  in  his  own  behalf  may  be  required 
to  answer  questions  concerning  the  particular 
transactions  on  which  a  former  conviction  of  a 
felony  was  based. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  SS  lUf,  1148.] 

2.  Witnesses— Impeachment— OoHVicTiON. 

It  is  not  permissible  to  prove  that  accused 
has  committed  another  offense  except  to  show 
motive,  or  where  it  is  a  part  of  the  res  gestae, 
unless  accused  offers  himself  as  a  witness,  when 
he  may  be  impeached  by  evidence  of  his  con- 
viction of  a  felony. 

[Ed.  NotP. — For  cases  in  point,  see  Cent  Dig. 
vol.  60,   Witnesses,  i  1132.] 

3.  Criminal  Law— Evidence— Instbuotions. 

Where  accused  is  impeached  as  a  witness 
by  his  testifying  on  cross-examination  that  he 
has  been  convicted  of  a  felony,  the  court  should 
instruct  the  jury  that  they  should  only  consider 
that  fact  as  affecting  his  credibility  as  a  wit- 


lEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1875,  1876.] 

4.  Same— Exceptions— Review. 

Under  Cr.  Code  Prac.  §§  225,  280-282,  re- 
quiring the  court  to  give  instructions  in  writing 
authorizing  either  party  to  except  to  decisions 
of  the  court,  and  providing  that  the  exceptions 
shall  be  shown  by  a  bill  of  exceptions,  one  can- 
not rely  for  reversal  on  an  erroneous  ruling, 
unless  an  exception  was  taken  to  it  at  the  time, 
except  that  an  exception  is  not  necessary  to 
save  the  question  of  erroneous  instructions,  not 
including  an  instruction  limiting  the  effect  of 
testimony  or  admonishing  the  jury,  and  there- 
fore accused,  showing  on  bis  cross-examination 
a  prior  conviction  of  felony,  must  take  an  ex- 
ception to  the  failure  of  the  court  to  charge  that 
such  testimony  can  only  be  considered  as  affect- 
ing his  credibility  as  a  witness,  or  the  same 
will  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  }  2668.] 

5.  Same— "Accomplices"— Who  abe. 

One  jointly  indicted  with  accused,  but  not 
connected  with  the  commission  of  the  offense, 
is  not  an  accomplice  within  Cr.  Code  Prac.  { 
241,  providing  that  a  conviction  cannot  be  had 
on  the  testimony  of  an  accomplice  unless  cor- 
roborated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  E^rases,  vol.  1,  pp.  75-79 ;   vol.  8,  p.  7561.] 

Appeal  from  Circuit  Court,  Kenton  County. 
"To  be  oflaclally  reported." 
John   Oebsner  was   convicted  of  robbery, 
and  he  appeals.    Affirmed. 

H.  D.  Gregory,  for  appellant  James 
Breathitt,  Atty.  Gen.,  and  Theo.  B.  Blakey, 
.Vsst.  Atly.  6«n.,  for  the  Commonwealth. 

O'REAR,  C.  J.  Appellant  was  convicted 
of  the  crime  of  robbery.  His  punishment 
was  fixed  at  confinement  in  the  penitentiary 
for  the  term  of  10  years.  On  his  appeal  be 
relies  on  three  principal  alleged  errors :  One 
because  the  court   permitted   the  commonr 


wealth  to  require  the  appellant,  while  on 
the  witness  stand,  to  testify  in  detail  as 
to  the  facts  of  a  former  conviction  of  a 
felony  over  the  objection  of  tlie  defendant: 
the  other  because  the  court  erred  In  falling 
to  Instruct  the  Jury  that  they  should  only 
consider  the  fact  of  his  former  conviction 
as  affecting  his  credibility  as  a  witness ;  and. 
third,  "because  the  court  erred  In  falling  to 
instruct  the  jury  that  the  evidence  of  the 
commonwealth's  witnesses  Oausepohl  and 
Bush  should  not  be  considered  unless  cor- 
roborated by  other  testimony  connecting  de- 
'  fendant  with  the  crime." 
I  As  to  the  first  assignment:  Appellant  of- 
'  fered  himself  as  a  witness  in  his  own  behalf. 
On  cross-examination  he  was  asked  if  be 
'  bad  not  previously  been  convicted  of  a  felony. 
{  He  admitted  that  he  had  been.  He  was  then 
I  asked  if  he  had  not  been  charged  in  that  mat- 
\  ter  with  holding  up  Joe  Rebllng,  in  Anstin- 
'  burg,  and  taking  from  him  |80.50.  The  pro- 
I  ceedings  from  this  point  were  as  follows: 
'  "Counsel  for  Defendant:  I  now  move  that 
what  Mr.  Oalvin  has  stated  before  the  ju- 
ry be  excluded.  The  Court:  He  has  not 
said  anything  except  to  ask  a  question.  Wit. 
nesa:  Judge,  your  honor,  I  don't  like  to 
answer  anything  that  is  done  past  or  any- 
thing like  that  I  was  guilty  of  that  one. 
Xes,  sir."  The  complaint  is  that,  by  requir- 
ing the  defendant  to  answer  the  questions 
concerning  the  particular  transactions  as  to 
bis  former  conviction  of  a  felony,  the  court 
allowed  the  prosecution  to  go  too  far  in  that 
matter.  Section  161,  Cr.  Code  Prac,  adopts 
the  provisions  of  the  Civil  Code  of  Practice 
in  criminal  cases  touching  the  production  of 
evidence  except  as  limited  in  the  former. 
By  section  697,  Civ.  Code  Prac,  a  witness 
may  be  Impeached  in  four  ways:  (1)  By 
contradictory  evidence;  (2)  by  showing  tliat 
be  bad  made  statements  diflterent  from  bis 
present  testimony;  <3)  by  evidence  that  bis 
general  reputation  for  untruthfulness  or  im- 
morality renders  him  unworthy  of  belief; 
and  (4)  by  showing  ''by  tbe  examination  of 
a  witness,  or  record  of  a  Judgment,  that  he 
had  been  convicted  of  felony."  Tbe  last 
ground  is  In  Itself  an  exception  to  the  gen- 
eral rule  that  evidence  of  particular  wrong- 
ful acts  is  inadmissible  to  Impeach  a  wit- 
ness. The  party  desiring  to  Impeach  an  ad- 
versary witness  may  resort  to  two  methods 
under  tbe  last  ground:  One  by  proving  tbe 
fact  of  a  former  conviction  of  felony  by  any 
witness  (which  of  course  includes  the  wit- 
ness to  be  Impeached);  or  the  other  by  the 
production  of  the  record  containing  the  Judg- 
ment of  conviction.  If  the  latter  had  been 
resorted  to,  the  indictment  verdict  and  judg- 
ment of  conviction  would  have  been  admis- 
sible. In  that  event,  the  record  would  have 
disclosed  the  Identical  facts  detailed  in  the 
foregoing  quotation  from  appellant's  testi- 
mony. That  which  could  have  been  shown 
by  the  record  it  was  equally  competent  to 
show  by  parol  under  section  697,  Civ.  Code 
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Prac.  Tbat  a  party  is  himself  the  witness 
to  be  impeached  makes  no  difference,  as 
when  he  offers  himself  as  a  witness  he  Is 
subject  to  the  same  rules  as  any  other  wit- 


The  trial  court  did  not  admonish  the  jury 
that  the  sole  effect  they  could  give  the  Im- 
peaching evidence  was  such  l)earing  as  it 
might  bare  upon  the  credibility  of  the  wit- 
ness. That  the  defendant  was  entitled  to, 
as  otherwise  it  might  haye  been  received  by 
the  jnty  as  substantive  evidence  of  his  guilt 
of  the  principal  charge.  Fueston  v.  Com- 
monwealth, 91  Ky.  230,  16  S.  W.  177.  It  Is 
never  permissible  to  prove  tbat  <«e  on  trial 
charged  with  a  particniar  offense  has  com- 
mitted some  other  offense,  except  to  show 
motive,  or  where  it  is  part  of  the  res  gestae, 
unless  the  defendant  has  offered  himself 
as  a  witness,  when  he  may  be  Impeached  by 
evidence  of  his  having  been  convicted  of  an- 
other crime  tbat  la  a  felony.  Section  954, 
lloberson's  Cr.  Law;  Commonwenltb  v.  Welch, 
111  Ky.  580,  63  S.  W.  9»Ji;  Powers  v.  Com- 
monwealth, 110  Ky.  386,  61  8.  W.  735,  63  8. 
W.  976,  53  L.  K.  A.  245;  Howard  v.  Com- 
monwealth, 110  Ky.  356,  61  S.  W.  756; 
Pennington  v.  Commonwealth,  51  S.  W.  81S, 
21  Ky.  liaw  Rep.  406.  JBnt  in  this  case 
the  defendant  did  not  request  the  court  to 
admonish  the  Jury  as  to  the  proper  effect  to 
be  given  the  evidence  objected  to,  nor  did 
he  except  to  the  mling  of  the  court  on  the 
subject.  His  objection  to  the  evidence,  as 
we  have  indicated,  was  not  well  taken.  It 
was  admissible  for  a  particular  purpose;  ^Vhen 
received,  the  court  should  have  admonished 
the  Jury  as  to  its  legal  effect  Either  party 
may  except  to  any  decision  of  the  court  by 
which  hla  substantial  rights  are  prejudiced 
except  challenges  to  the  panel  and  for  cause 
npon  motion  to  set  aside  an  indictment,  and 
upon  motions  for  new  trial.  Sections  280, 
281,  Cr.  Code  Prac.  AU  exceptions  at  the 
trial  must  be  shown  upon  the  record  by  bill 
of  exceptions.  Section  282,  Cr.  Code  Prac. 
A  party  cannot  rely  for  reversal  upon  an 
erroneous  decision  or  ruling,  unless  there  was 
an  exception  to  it  at  the  time.  Branson  y. 
Commonwealth,  92  Ky.  330,  17  8.  W.  1019. 
WhUe  it  is  true  that  a  distinction  has  been 
recognized  between  other  rulings  and  the 
giving  of  Instructions  to  the  Jury,  as  to  the 
latter  it  being  held  that  it  Is  the  duty  of  the 
court  to  give  the  whole  law  of  the  case 
whether  requested  to  do  so  or  not,  and  tbat 
an  exception  Is  not  necessary  to  save  the 
qoestion  of  erroneous  instructions  (Buckles 
v.  Commonwealth,  113  Ky.  796,  68  8.  W. 
1064;  Thompson  v.  Commonwealth,  91  8. 
W.  701,  28  Ky.  Law  B^.  1137;  Cook  v. 
Commonwealth,  8  &  W.  872,  10  Ky.  Law 
Bep.  222 ;  Trimble  v.  Commonwealth,  78  Ky. 
176;  Ileilman  v.  Commonwealth,  84  Ky.  4i>7, 
1  S.  W.  731,  4  Am.  St  Bep.  207),  and  while 
it  Is  also  true  tbat  all  instructions  to  the 
Jory  must  be  in  writing  (section  225,  Cr. 
Code  Prac),   an   admonition  or  Instruction 


limiting  the  effect  of  testimony  Is  not  with- 
in the  definition  of  instruction  as  used  in 
tbat  section  of  the  Code  and  in  the  cases  cit- 
ed. There  may  arise  frequent  occasions  dur- 
ing the  trial  when  the  court  should  admonish 
the  Jury  concerning  their  duty,  as,  for  ex- 
ample, when  evidence  tentatively  or  erron- 
eously admitted  was  finally  withdrawn  from 
the  Jury  by  the  court.  In  tbat  event  simple 
admonition  to  disregard  the  evidence  would 
be  sufficient,  though,  of  course,  there  could 
be  no  objection  if  it  was  In  writing.  Or  If 
in  the  course  of  the  argument  coimsel  tran- 
scended bis  privilege,  and  went  out  of  the 
record,  a  parol  admonition  to  the  Jury  by 
the  court  would  be  as  effective  as  If  in  writ- 
ing, altbongh  it  in  T>ne  sense  would  be  an 
instruction  to  the  Jury  concerning  the  law 
of  the  case.  But  it  is  not  necessary  to  multi- 
ply examples.  The  purpose  of  this  opinion 
is  to  define  the  practice  on  this  subject.  It 
has  been  held  a  number  of  times  that  such 
admonition  or  instruction  limiting  the  effect 
of  evidence  was  necessary,  and  that  its  omis- 
sion was  prejudicial  error.  Fueston  v.  Com- 
monwealth, 01  Ky.  230,  15  S.  W.  177;  Col- 
lins V.  Commonwealth,  26  S.  W.  743,  15  Ky. 
Law  Rep.  691;  Jones  v.  Commonwealth,  57 
S.  W.  472,  22  Ky.  Law  Bep.  388;  Ashcraft 
V.  Commonwealth,  68  8.  W.  847,  24  Ky.  Law 
Bep.  488.  Yet  the  question  here  decided  does 
not  seem  to  have  been  presented  before. 
It  arises  now  upon  a  proper  application  of 
the  authorities  above,  namely,  that  Instruc- 
tions to  the  Jury  must  be  in  writing,  and 
that  evidence  of  the  character  just  discus- 
sed Is  admissible  for  a  limited  purpose  only 
which  should  be  explained  to  the  Jury.  As 
in  this  case  such  evidence  unexplained  was 
admitted.  It  Is  urged  that  the  error  was  prej- 
udicial, and  the  Judgment  of  conviction 
should  on  that  account  be  reversed.  But 
there  are  other  provisions  equally  binding 
upon  the  court  and  parties,  which  should 
htfve  been  observed  in  order  to  legally  pre- 
sent the  error  for  consideration  on  appeal; 
for  it  is  not  every  error  that  will  Justify 
the  reversal  of  a  Judgment  of  conviction  in 
a  criminal  case,  for  the  Code  of  Practice, 
by  which  the  rights  of  litigants  and  the  duty 
of  the  courts  are  regulated,  expressly  re- 
quires certain  steps  to  be  taken  in  order  to 
preserve  and  present  alleged  errors  for  re- 
view On  appeal.  Among  them  is  the  neces- 
sity for  excepting  to  the  rulings  complained 
of  to  be  shown  by  a  properly  prepared  bill. 
Nor  Is  this  an  Idle  requirement.  If  the 
trial  court's  attention  were  called  at  the 
time  to  what  is  frequently  a  mere  omission, 
it  would  have  been  corrected.  To  allow  re- 
versals for  such  lapses  is  to  put  a  premium 
upon  sharpness,  rather  than  tend  to  the 
Just  and  fair  administration  of  the  law. 
The  failure  of  the  accused  or  bis  counsel 
to  have  an  exception  where  one  is  necessary 
in  order  to  present  the  question  for  review 
on  appeal  is  deemed  in  law.  as  It  evidently 
is  in  fact,  a  waiver  of  the  question. 
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The  witnesses  Gausepohl  and  Bash  were 
jointly  indicted  with  the  defendant  The 
evidence  failed  to  connect  them  with  the 
commission  of  the  offense.  Before  the  be- 
ginning of  the  trial  the  indictment  was  dis- 
missed as  to  them.  As  was  held  in  Blze- 
more  v.  Commonwealth,  6  S.  W.  123,  10 
E^.  Law  Bep.  1 :  "It  Is  not  the  mere  fact  that 
a  person  Is  charged  with  a  crime  in  con- 
nection with  another  that  makes  him  an  ac- 
complice within  the  meaning  of  section  241 
of  the  Criminal  Code  of  Practice.  In  order 
to  malce  him  an  accomplice,  it  is  necessary 
that  this  criminal  participation  in  the  crime 
charged  should  be  shown  by  the  evidence." 
The  Instructions  fairly  submitted  the  ques- 
tions of  fact  constituting*  appellant's  guilt  to 
the  Jury. 

We  do  not  see  any  prejudicial  error  In  the 
record ;  and  the  Judgment  is  affirmed. 


CALOB  OIL  &  GAS  CO.  v.  FRANZELL  et  «L 

KENTUCKY  HEATING  CO.  et  al.  v.  CALOB 
OIL  &  GAS  CO. 


(Court  «t  Appeals  of  Kentucicy. 
1908.) 


March  26, 


1.  Eminent  Domain  —  Pbocgedinos  to  As- 
sess Compensation — Appeal  —  Tbiai.  De 
Novo. 

The  circuit  court,  on  reversal  of  a  Judg- 
ment of  the  connty  court  in  condemnation  pro- 
ceedings, holding  that  the  petitioner  bad  not  the 
power  of  eminent  domain,  has  power  to  deter- 
mine the  amount  of  damages,  under  Ky.  St. 
1903,  i  839,  providing  that  such  appeals  shall  be 
tried  de  novo. 

2.  CONTBACTS   —   VaUDITT— PUBUC    POLICT— 

Lease— CoNSTROcnoN   of  Gas  Lease— Ex- 
clusive Right  or  Way. 

A  lease  granting  to  a  gas  company  the  ex- 
clusive right  to  construct  pipe  lines  across  the 
lessor's  land  is  void  as  against  pulilic  policy  in 
so  far  as  it  excludes  others  from  crossing  the 
tract 

3.  Same— ILI.EQALITT— EiTECT. 

A  void  contract  can  give  rise  to  no  leg^l 
rights. 

[Ed.  Note.— For  canes  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §S  681.  682.] 

4.  Eminent  Domain— Subject  op  Condem- 
nation—Exclusive  RiouT  9F  Way. 

A  lease  giving  an  exclusive  rixht  to  cross 
lands  by  pipe,  lines  beinx  against  public  policy, 
the  holder  of  the  ripht  is  not  entitled  to  com- 
pensation for  the  invasion  of  its  exclusive  risht 
in  condemnation  proceedings  by  another  of  a 
similar  right  of  way  across  the  same  lands. 
6.  Same— Loss  of  Rents. 

Nor  is  the  landowner  entitled  to  compensa- 
tion for  loss  of  rent  because  of  the  abandonment 
by  the  bolder  of  the  exclusive  rieht  of  tiie  lease 
under  which  such  right  was  claimed. 

6.  cobpobations  —  cobpobatb  existf.nce  — 
Evidence. 

The  existence  of  a  corporation  is  sufficiently 
established  by  tbe  introduction  of  a  properly 
certified  copy  of  its  charter  and  a  showing  of  a 
compliance  with  the  statutory  requirements. 

[Bid.  Note.— For  csbcs  in  point,  see  Cent.  Die. 
vol.  12,  Corporations,  ii  106-118.1 

7.  Same— iNcoBPORATioN— Attaokino  Valid- 
ity OF  INCOBPOBATION. 

llie  purpose  or  validity  of  a  corporation 
after  it  has  been  organized  as  required  by  law 


cannot  be  Inquired  into  collaterally,  but  only  in 
a  proceeding  instituted  and  maintained  by  the 
government  under  which  it  was  organized. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  $  78.] 

8.  Mines  and  Minebals- Natubal  Gab— Na- 
tube  OF  Pbopebty  Rights. 

An  action  will  lie  by  .the  owner  of  a  gas 
well  afcainst  tbe  owner  of  other  wells  in  the 
same  district  for  illegitimate  waste  or  destruc- 
tion of  tbe  gas,  but  not  for  exhaustion  resulting 
from  legitimate  use  or  sale  of  the  gas. 
0.  Pboceedinos— Pleading — Issues. 

Tbe  question  as  to  tbe  effect  on  defendant 
gas  company  of  the  plaintiff  piping  its  gas  to  a 
city  where  defendant  was  doine  business  cannot 
be  considered  in  a  condemnation  proceedinK  by 
plaintiff,  another  icas  company,  to  secure  a  rieht 
of  way  across  land  leased  to  defendant  gas  com- 
pany by  others. 

10.  Same — Constitutionality  of  Statute. 
Ky.  St  1903.  {  3766a.  Kivini;  to  owners  of 

gas  wells  the  riR;bt  of  eminent  domain  for  tbe 
purpose  of  piping  their  products  to  market  is 
constitutional. 

11.  CoBPOBATiONS—DisaoLDTioN— Effect  of 
One  Stockholdeb  Owning  Majobity  of 
Stock. 

Where  one  corporation  owns  a  majority  or 
even  all  of  the  stock  of  another  corporation,  it 
does  not  destroy  tbe  identity  or  the  charter  or 
corporate  rights  of  the  latter. 

12.  Eminent  Domain— Pboceedings— Condi- 
tions Pbecedent. 

In  condemnation  proceedings  by  a  gas  com- 
pany to  secure  a  ri^ht  of  way  to  a  citr  m  which 
the  gas  is  to  be  sold,  it  is  immaterial  that  ulain- 
tlff  had  not  secured  a  franchise  in  the  city,  or 
that  it  sold  all  its  gas  to  another  company. 

13.  Same  —  Remedies  of  Ownk»— Damages— 
EiXCBBSivE  Damages. 

In  condemnation  proceedings  by  a  gas  com- 
pany to  secure  a  riRht  of  way  across  defendant's 
land,  it  appeared  that  a  railroad  rixht  of  way 
ran  across  the  place,  and  that  the  pipe  was  to 
be  laid  within  such  right  of  way,,  and  the  whole 
property  was  assessed  for  taxation  at  $2,000. 
Held,  that  a  verdict  of  $4,000  was  excessive. 

14.  Same— Measube  of  Damages. 

Where  plaintiff  seeks  to  lay  a  pipe  line 
along  the  right  of  way  of  a  railroad  across  de- 
fendant's land,  the  measure  of  damages  is  the 
fair  market  value  of  the  land,  and  not  wliat  it 
is  worth  to  the  petitioner. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  fS  356,  303.1 

15.  Same- "Mabket  Value." 

The  "market  value"  of  land  sought  to  be 
condemned  is  that  sum  which  the  owner  who  de- 
sired to  sell,  but  was  not  compelled  so  to  do. 
would  take  for  it  in  its  present  condition,  and 
what  a  purchaser  who  desired  to  buy,  but  was 
not  compelled  to  have  it  would  give  for  it  under 
the  circumstances. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  3o3. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4383,  4388;   voL  8,  p.  7717.1 

Appeals  from  Circuit  Court,  Meade  County. 

"To  be  officially  reported." 

Condemnation  proceedings  by  the  Calor  Oil 
&  Gas  Company  against  Nlcliolas  Franzell, 
the  Kentucky  Heating  Company,  and  others. 
From  a  Judgment  in  favor  of  Nicholas  Fran- 
zell and  wife,  all  the  parties  appeal.  Af- 
firmed on  appeal  of  the  Kentucky  Heating 
Company  and  Nicholas  Franzell  and  wife. 
Reversed  on  appeal  of  the  Calor  Oil  &  Oas 
Company. 
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L.  A.  Faurest,  J.  S.  Wortbam,  and  Hnm- 
plirey  &  Humphrey,  for  Calor  Oil  &  Gas  Ck>. 
Hatt  O'Doherty,  McQuown  &  Brown,  J.  W. 
L«wi8,  and  J.  M.  Rlchardaon,  for  Kentucky 
Heating  Ck>mpany  and  ottiers,  and  Nicholas 
Fianzell  and  others. 

BARKEB,  J.  These  two  appeals  grow  out 
of  the  same  transactions.  Both  the  plaintiff 
and  the  defendants  below  appealed  from  the 
judgment  of  the  circuit  court,  and  filed 
copies  of  the  record  here.  These,  by  order 
of  this  court,  were  heard  together,  and  will 
be  treated  In  this  opinion  as  one  case.  Nicho- 
las Franzell  and  wife  own  a  farm  In  Meade 
county,  Ky.,  between  the  natural  gas  fields 
and  the  city  of  Louisville.  The  Kentucky 
Heating  Company  Is  a  corporation  owning 
and  operating  natural  gas  wells  In  Meade 
county,  and  Is  engaged  In  the  business  of 
piping  the  gas  from  the  wells  to  the  city  of 
Louisville  and  there  selling  It  to  Its  cus- 
tomers under  a  franchise  which  it  owns  and 
holds  to  lay  its  pipes  through  the  public 
streets.  The  Louisville  Oas  Company  is  a 
corporation  engaged  In  the  business  of  man- 
ufacturing gas  in  the  city  of  Louisville  and 
gelling  it  both  for  lighting  and  heating  pur- 
poses under  a  franchise  which  it  owns  of 
laying  its  pipes  through  the  pubHc  ways  of 
the  city  of  Louisville.  This  latter  corpora- 
tion is  not  a  party  to  this  record,  but  It  is 
a  rival,  to  some  extent  at  least,  of  the  Ken- 
tacky  Heating  Company,  and  It  is  the  theory 
of  the  Heating  Company  that  the  Calor  Oil 
&  Gas  Company  is  but  a  branch  of  the  Louis- 
ville Gas  Company,  and  that  the  latter  was 
incorporated,  among  other  things,  to  enable 
the  Louisville  Gas  Company  by  indirection 
to  pipe  natural  gas  from  the  gas  fields  of 
Meade  county  to  the  city  of  Louisville,  and 
in  this  way  unlawfully  compete  with  the 
Kentucky  Heating  Company  In  its  business. 
We  shall  not  enter  very  deeply  Into  this 
phase  of  the  case,  for  reasons  which  will  ap- 
pear farther  on  In  the  opinion.  The  Calor 
Oil  &  Gas  Company  is  a  corporation  having 
power  and  authority  under  Its  charter  to 
buy  and  lease  oil  and  gas  lands,  dig  wells, 
construct  pipe  lines,  and  do  any  and  all  other 
things  connected  with  such  business.  The 
questions  which  arise  for  adjudication  upon 
the  transcripts  before  us  grow  out  of  an  at- 
tempt on  the  part  of  the  gas  company  to 
condemn  a  strip  of  land  across  the  farm  of 
appellants  Franzell  and  wife,  for  the  purpose 
of  laying  therein  a  pipe  line  to  convey  nat- 
ural gas  from  its  wells  In  Meade  county,  Ky., 
to  the  city  of  Ix>uisville.  The  proceeding  Is 
onder  section  3766a.  Ky.  St.  1903,  and  sec- 
tions 835-S40,  Ky.  St.  1903.  The  statement 
which  was  filed  In  the  clerk's  office  of  the 
oounty  court  of  Meade  county  fully  described 
the  strip  to  be  condemned,  and  thereupon  the 
judge  of  the  Meade  county  court  appointed 
three  rommissloners  who,  after  having  duly 
qualified  as  required  by  law.  viewed  the 
land,  and  made  report,  assessing  the  dam- 


ages which  would  accrue  to  the  owners  by  rea- 
son of  the  condemnation  thereof.  Upon  the 
tria)  of  the  case  before  the  county  .court  on 
the  exceptions  of  the  owners  of  the  land  to 
the  report  of  the  commissioners  the  court 
held  that  the  corporation  did  not  have  the 
power  of  eminent  domain,  and  dismissed  the 
proceedings.  From  this  judgment  the  Cor- 
poration appealed  to  the  circuit  court  of 
Meade  ooimty,  where,  upon  a  trial  de  novo, 
as  provided  by  statute,  the  circuit  court  held 
that  the  corporation  did  possess  the  right 
of  eminent  domain,  and  submitted  the  ques- 
tion of  damages  to  the  jury,  with  the  result 
that  they  returned  a  verdict  of  14,000  In  fa- 
vor of  Franzell  and  wife;  and  from  this 
judgment  all  the  parties,  as  said  before,  have 
prosecuted  appeals  for  its  reversal. 

The  first  question  which  is  raised  by  the 
defendants  below  on  this  appeal  is  that,  aft- 
er the  judgment  in  the  circuit  court  that  the 
Calor  OH  &  Gas  Company  possessed  the  right 
of  eminent  domain  under  its  charter,  the 
case  should  have  been  sent  back  to  the  coun- 
ty court  and  there  tried  out  before  a  jury 
on  the  question  of  the  amount  of  damages. 
We  cannot  agree  to  this  proposition.  When 
the  county  court  decided  that  the  corporation 
did  not  possess  the  right  of  eminent  domain. 
It  was  forced  to  appeal  to  the  clrcnft  court 
to  get  from  under  the  ban  of  that  adverse  ad- 
judication, and,  having  appealed  to  the  cir- 
cuit court  under  the  statute  (section  839,  Ky. 
St  1903)  the  case  came  on  for  trial  de  novo, 
and  the  whole  controversy  was  to  be  tried 
out  there.  This  Is  what  a  trial  de  novo 
means;  and  there  is  nothing  in  the  statute 
which  indicates  that  the  Legislature  intend- 
ed to  Impose  upon  the  parties  the  burden 
of  the  case  being  sent  back  to  the  coun- 
ty court  for  a  retrial  after  an  appeal  to  the 
circuit  court  On  the  contrary,  all  the  lan- 
guage of  the  section  (^39)  indicates  an  Inten- 
tion that,  upon  appeal  to  the  circuit  court, 
the  whole  case  is  to  be  there  tried  and  set- 
tled, subject  of  course,  to  a  right  of  appeal 
to  this  court. 

The  Kentucky  Heating  Company  was  made 
a  party  defendant  to  the  condemnation  pro- 
ceedings, because  It  claimed  under  a  written 
contract  with  Franisell  and  wife,  the  owners 
of  the  land,  the  "exclusive  right  and  privilege 
of  laying  pipe  and  pipe  lines  for  any  and  all 
purposes  whatsoever  on,  across,  in.  or  upon 
said  land";  the  consideration  of  which  was 
an  annual  rental  of  $262  so  long  as  the  Ken- 
tucky Heating  Company  "shall  continue  to 
occupy  and  use  any  part  of  the  above-described 
land  under  this  agreement"  In  addition  to 
this  exclusive  privilege  It  had.  under  this  con- 
tract certain  mineral  rights  in  the  land,  which 
need  not  be  set  forth  here,  as  the  proposed 
right  of  way  sought  by  the  Calor  Oil  &  Gas 
Company  in  no  wise  Infringed  upon  or  involved 
them.  So  far,  then,  as  the  Kentucky  Heating 
Company  Is  concerned,  the  only  question  In 
this  case  in  which  It  is  interested  Is  the 
validity  of  its  claim  to  an  exclusive  right  to 
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construct  or  operate  a  pipe  liue  across  the 
Franzell  farm.  Obrlously  this  contract  Is 
void  as  being  in  contravention  of  public  policy. 
Tbls  position  needs  little  elucidation  or  ar- 
gument Undoubtedly  the  public  n-elfare  re- 
quires the  freest  competition  in  all  things  per- 
taining to  tbe  common  Interest;  and  it  has 
always  been  contrary  to  law  to  establish  a 
monopoly  such  as  Is  Involved  In  the  contract 
between  the  Franzells  and  tbe  Kentudcy 
Heating  Company.  What  would  be  thought, 
for  instance,  of  the  proposition  that  a  railroad 
corporation  could  lease  from  the  owners  a 
belt  of  land  surrounding  a  municipality,  and 
provide  in  the  lease  that  it  should  have  the 
exclusive  right  to  operate  a  railroad  across 
the  land  in  question?  And  yet  tbe  supposed 
proposition  differs  in  principle  in  no  wise 
from  the  contract  between  the  Kentucliy  Heat- 
ing Company  and  the  Franzells.  In  1  Lewis 
on  Eminent  Domain,  §  137,  It  is  said:  "An 
exclusive  franchise  or  privilege  in  a  matter  of 
public  concern  can  be  created  only  by  the 
sovereign  power.  It  cannot  be  secured  by  con- 
tract with  IndlTlduais  or  corporations.  Thus 
the  grant  by  a  railroad  company  of  tbe  ex- 
clusive right  of  maintaining  a  telegraph  line 
along  its  right  of  way,  or  the  grant  by  an  in- 
dividual of  tbe  exclusive  right  of  construct- 
ing pipe'  lines  over  his  lands  for  the  transpor- 
tation of  oil,  is  void  as  against  public  policy." 
And  again,  in  volume  2,  section  289a,  It  Is 
said:  "It  is  held  that  tbe  grant  of  an  ex- 
clusive right  of  way  for  a  use  of  a  public 
nature,  such  as  a  railroad,  or  pipe  line,  or  tele- 
graph, is  against  public  policy  and  void,  so 
far  at  least  as  tbe  exclusive  feature  Is  con- 
cerned." To  the  same  effect  Is  West  Virginia 
Transportation  Co.  v.  Ohio  River  Pipe  I>lne 
Co.,  22  W.  Va.  628,  46  Am.  Rep.  527 ;  Kettle 
River  R.  Co.  v.  Eastern  R.  Co.,  41  Minn.  461, 
43  N.  W.  469,  6  L.  R.  A.  Ill ;  W.  U.  T.  Co, 
v.  A.  U.  T.  Co.,  65  Ga.  160,  38  Am.  Rep.  781 ; 
Western  Union  Telegraph  Co.  v.  B.  &  8.  W. 
By.  Co.  (C.  C.)  11  Fed.  1;  W.  U.  T.  Co.  v. 
B.  &  O.  Tel.  Co.  (C.  C.)  28  Fed.  12.  From  the 
foregoing  authorities,  and  upon  principle,  it 
Is  manifest  that  the  lease  from  the  Franzells 
to  the  heating  company  is  void  so  far  as  It 
undertakes  to  grant  an  exclusive  right  to  lay 
pipe  lines  tai  or  across  the  land  Involved  here. 
Being  void.  It  can  constitute  the  basis  for  no 
claim  for  compensation  either  upon  tbe  part 
of  tbe  Franzells  or  the  beating  company,  as  a 
void  contract  can  give  rise  to  no  legal  right 
In  2  Lewis  on  Eiminent  Domain,  $  484,  It  Is 
said:'  "Nothing  can  be  allowed  on  account  of 
the  loss  or  Impairment  of  a  gratuitous  privilege, 
which  the  owner  has  been  enjoying  by  tbe  suf- 
ference  of  another,  or  contrary  to  law  or  public 
right"  See,  also,  Kingsland  v.  New  York,  110 
N.  Y.  569;  18  N.  m  435;  Ranlet  v.  Railroad  Co., 
62  N.  H.  661.  It  follows  that  the  Kentucky 
Heating  Company  had  no  Interest  whatever 
in  this  condemnation  proceeding,  it  being  pat- 
ent fbat  the  rights  which  the  Calor  Oil  & 
Gas  Company  were  seeking  did  not  In  any 
wise  militate  against  or  Infringe  upon  the 


mineral  rights  of  the  Heating  Company  in  tbe 
Franzell  farm;  and,  as  we  have  already  said. 
It  bad  no  right  whatever  to  the  exclusive  privi- 
lege of  laying  pipe  lines  across  the  farm. 
The  commissioners  and  the  Jury  correctly 
refused  to  award  it  any  damages  by  reason  of 
the  condemnation  of  the  right  of  way,  and  tbe 
court  erred  in  permitting  any  evidence  as  to 
the  damages  that  would  accrue  to  the  Fran- 
zells by  reason  of  the  loss  of  rental  under 
their'  contract  with  tbe  Kentucky  Heating 
Company,  based  upon  the  abandonment  by  tbe 
heating  company  of  the  lease. 

Tbe  appellee,  both  by  traverse  and  affirma- 
tive allegation,  placed  In  issue  the  existence 
of  the  Calor  Oil  &  Gas  Company.  When  the 
corporation  introduced  in  evidence  a  proper- 
ly certified  copy  of  its  charter,  which  was 
regular  on  its  face,  and  showed  a  compliance 
on  its  part  with  the  statutory  requirements, 
this  evidence  established  its  existence.  Sec- 
tion 540  of  tbe  Kentucky  Statutes  provides: 
"Said  articles,  or  a  certified  copy  thereof, 
may  be  used  as  evidence  in  any  action  for 
or  against  such  corporation."  And  in  sec- 
tion 542  it  Is  provided:  "When  the  articles 
are  filed  and  recorded  as  provided,  ♦  •  • 
the  corporation  shall  be  deemed  to  be  organ- 
ized for  the  purpose  of  transacting,  pro- 
moting or  carrying  on  the  business  or  pur- 
pose for  which  It  was  created;  and  shall 
thereupon  become  a  body  corporate."  When 
the  corporation  is  organized  as  the  statute 
requires,  neither  its  purpose  nor  Its  validity 
can  be  inquired  into  collaterally,  and  any 
proceeding  which  challenges  Its  right  to  ex- 
ist must  be  Instituted  and  maintained  by  tbe 
government,  under  whose  laws  it  is  organiz- 
ed. It  would  produce  manifest  confusion 
and  hardship  if  the  right  of  a  corporation  to 
exist  could  be  called  In  question  by  every  liti- 
gant with  whom  it  came  in  contact  during 
Its  business  career,  and  therefore  tbe  prin- 
ciple is  wisely  established  that  after  a  cor- 
poration Is  organized  as  by  law  required  no 
adverse  litigant  can,  in  a  collateral  proceed- 
ing, challenge  its  right  to  exist.  In  tbe  case 
of  Cumberland  Telephone  &  Telegraph  Co.  v. 
Louisville  Home  Telephone  Co.,  114  Ky.  892, 
72  S.  W.  4,  on  this  very  question  we  said: 
"Appellee  has  not  only  been  Incorporated  in 
the  state  of  Delaware,  but  it  has  been  rec- 
ognized by  the  authorities  of  the  city  of 
Louisville  as  a  corporation,  and  has  been 
granted  by  it  an  important  and  valuable 
franchise.  It  Is  at  least  a  de  facto  corpora- 
tion, and  the  rule  seems  to  be  that,  when  an 
association  of  persons  is  exercising  corporate 
franchises  under  color  of  legal  organlzatloo, 
the  existence  of  the  corporation  cannot  be  in- 
quired Into  collaterally,  but  only  in  a  direct 
proceeding  by  the  government.  Tbe  reason 
of  the  rule  Is  that  It  would  produce  endless 
confusion  and  destroy  the  corporation  If  th« 
legality  of  Its  existence  could  be  drawn  la 
question  In  every  suit  In  which  It  was  a  par- 
ty, for  then  no  judgment  could  be  rendereil 
which  would  finally  settle  the  question."   The 
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sume  priuciple  is  enunciated  In  Turnpilce  Co. 
v.  Bobb,  88  Ky.  226,  10  S.  W.  794;  1  Lawson 
on  Rights,  Remedies,  and  Practice,  {  370; 
Wright  T.  Shelby  R.  Co.,  16  B.  Men.  5, 
<i3  Am.  Dec.  522;  Laflin  &  Rand  Power  Co. 
T.  Sinsheimer,  46  Md.  315,  24  Am.  Rep.  522; 
Central  of  Georgia  R.  Co.  v.  U.  S.  &  N.  R. 
Co.,  144  Ala.  63d,  39  South.  473,  2  L.  R.  A 
(N.  S.)  144 ;  Postal  Tel.  Cable  Co.  v.  O.  S.  U 
a  Co.,  23  Utah,  474,  65  Pac.  735,  9  Am.  St 
Rep.  705;  Parker  y.  Bethel  Hotel  Co.,  96 
Tenn.  252,  34  S.  W.  209,  31  L.  R.  A.  706.  It 
follows  from  what  we  have  said  alx>ve,  and 
from  the  foregoing  authorities,  that  the  trial 
court  should  not  have  permitted  any  inquiry 
into  the  motives  or  bona  fides  of  the  gas  com- 
pany In  this  proceeding,  and  a  fortiori  should 
bare  exdnded  all  attempt  to  bring  into  ques- 
tion whether  the  venture  of  the  gas  company 
in  piping  natural  gas  from  Mende  county  to 
Louisville  would  or  not  be  profitable.  With 
tliat  the  Franzells  bad  nothing  to  do,  nor  did 
the  Kentucky  Heating  Company,  because,  as 
above  shown,  the  latter  had  no  legal  Interest 
in  the  property  that  was  Involved  in  the  con- 
demnation proceedings.  The  right  of  the  gas 
company  to  pipe  the  natural  gas  from  Its 
own  wells  in  Meade  county  and  transport  it 
to  Louisville  for  sale  was  a  legitimate  exer- 
cise of  its  property  right,  and  this  the  Ken- 
tucky Heating  Company  could  not  success- 
fully challenge,  although  It  may  be  detri- 
mental to  its  interest.  If  It  be  trae,  as  said 
In  the  briefs,  that  the  natural  gas  in  the  dis- 
trict of  Meade  county  Is  contalnsd  In  a  com- 
mon reservoir  underlying  the  whole  area,  of 
necessity  it  follows  that  the  gas  company's 
use  of  its  wells  tends  to  exhaust  the  wells 
of  the  heating  company;  and  it  is  equally 
true  that  the  piping  of  gas  by  the  heating 
company  from  its  wells  tends  to  exhaust  the 
gas  company's  wells;  and  undoubtedly  the 
operation  of  two  gas  companies  in  the  same 
field  (assuming  that  the  quantity  of  gas  Is 
limited)  will  exhaust  It  sooner  than  one  of 
them  would.  But  each  has  the  legal  right  to 
the  legitimate  use  of  the  gas  underlying  its 
own  property,  and  neither  can  complain  of 
such  use  by  the  other.  We  have  already 
held,  in  the  cases  of  Commonwealth  v.  Trent, 
etc.,  117  Ky.  34,  77  S.  W.  390,  and  Calor  Oil 
&  Gas  Co.  ▼.  McGehee,  117  Ky.  71,  77  S.  W. 
%8.  that  one  who  Illegitimately  wastes  or 
destroys  the  gas  of  a  district  may  be  punish- 
ed under  the  criminal  statutes  of  the  state, 
and  may  also  be  enjoined  from  committing 
such  wrongful  acts;  but  all  parties  owning 
gas  wells  in  the  district  are  free  to  make  any 
legitimate  use  of  the  gas  they  choose,  and 
the  fact  that  this  legitimate  use  tends  to  ex- 
haust the  supply  gives  the  other  owners  of 
gas  wells  in  the  district  no  Just  ground  of 
complaint.  The  court  knows,  as  a  part  of 
the  history  of  the  country,  that  natural  gas 
districts  after  flourishing  for  a  while  are 
frequently  entirely  exhausted,  and  that  man- 
nfecturing  and  power  plants  established  In 
the  district,  and  dependent  npon  the  use  of 


the  gaa  for  fuel,  are  forced  to  move  else- 
where. This  may  happen  to  the  district  un- 
der consideration;  but,  as  said  before,  if  this 
results  from  legitimate  sales  by  the  various 
owners  to  tbelr  customers,  no  one  of  them 
has  a  Just  ground  of  complaint  They  have 
all  enjoyed  the  property  while  It  existed, 
and  when  it  is  exhausted  they,  of  course, 
can  no  longer  enjoy  it.  The  right  of  the 
Calor  Oil  &  Gas  Company  to  transport  its 
gas  to  Louisville  and  sell  It  is  as  high  as  the 
right  of  the  Kentucky  Heating  Company,  and 
neither  has  a  monopoly  of  the  field. 

The  real  issue  In  this  case  was  much  ob- 
scured by  a  consideration  of  the  effect  upon 
the  heating  company  of  the  gas  company's 
piping  its  gas  to  Louisville — a  question  which 
had  no  valid  place  In  the  prooediire.  If  the 
gas  company  makes  an  illegitimate  use  of  Its 
wells  or  pipe  line,  and  unlawfully  attempts 
to  destroy  the  gas  fields  by  unnecessarily  or 
fraudulently  wasting  the  gas,  the  Kentucky 
Heating  Company,  as  a  Joint  owner  in  the 
commoh  field,  will  have  a  remedy  both  by  in- 
junction and  by  an  action  for  damages,  and 
undoubtedly  the  doers  of  the  wrong  will  be 
subject  to  the  penalty  provided  in  the  crim- 
inal statutes  forbidding  the  wrong.  But 
these  are  considerations  which  should  not 
have  been  superimposed  upon  the  simple  is- 
sues as  to  (1)  whether  or  not  the  Calor  Oil 
'&  Gas  Company  had  under  its  charter  the 
right  of  eminent  domain,  and  (2)  what  dam- 
age accrued  to  Franzell  and  wife  by  reason  of 
Its  exercise  In  the  manner  sought  In  this 
case.  The  question  of  the  constitutionality  of 
section  3766a  of  the  Kentucky  Statutes  of 
1903,  which  gives  the  right  of  eminent  do- 
main to  the  owners  of  gag  and  oil  wells  for 
the  purpose  of  piping  their  products  to  mar- 
ket, Is  not  now  an  open  one.  The  constitu- 
tionality of  the  act  was  recognlssed  in  the  case 
of  Palne's  Guardian,  etc.,  v.  Calor  Oil  &  Gas 
Co.,  103  S.  W.  309,  31  Ky.  Law  Rep.  754,  11  L. 
R.  A.  (N.  S.)  727,  and  is  clearly  established 
by  the  reasoning  of  the  opinions  In  Chesa- 
peake Stone  Co.  V.  Moreland  (Ky.)  104  S.  W. 
702,  and  Klrk-Christy  Co.  v.  American  Associ- 
ation, Inc.  (decided  March  4,  1908)  108  S.  W. 
232.  The  fact  that  the  Louisville  Gas  Com- 
pany owns  a  majority,  or  even  all,  of  the 
stock  of  the  Calor  Oil  &  Gas  Company  does 
not  vacate  or  destroy  the  charter  or  corpo- 
rate rights  of  the  latter  corporation.  The 
Calor  Oil  &  Gas  Company  retains  Its  sepa- 
rate corporate  entity,  and  has  all  the  powers 
and  rights  which  it  would  otherwise  have  If 
its  stock  was  In  the  hands  of  a  number  of 
individual  holders.  Loulgvllle  Gas  Co.  v. 
Kaufman  &  Straus,  105  Ky.  158,  48  S.  W. 
434;  City  of  Louisville  v.  Louisville  Water 
Co.,  81  S.  W.  698.  1  L.  R.  A.  (N.  S.)  766,  20 
Ky.  Law  Rep.  425 ;  Bell,  Sheriff,  v.  City  of 
Louisville,  etc.  (decided  January  21,  1908) 
106  S.  W.  862;  Parker  v.  Bethel  Hotel  Co., 
90  Tenn.  252.  34  S.  W.  209,  31  L.  R.  A.  706 ; 
McTlghe  V.  Macon  Construction  Co.,  94  Ga. 
306,  21  S.  B.  701,  32  L.  R.  A.  208,  47  Am.  St 
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Rep.  153.  It  follows,  from  what  we  bave 
said,  tbat  tbe  purpose  of  the  Lonlsvllle  Gas 
Company  tu  purchasing  the  stock  of  the  Calor 
Oil  &  Gag  Company  cannot  be  Inquired  Into 
in  this  collateral  proceeding,  and  that  it  is 
immaterial  here  whether  or  not  It  Is  seeliing 
to  evade  tbe  proTisions  of  section  190  of  the 
Constitution,  which  requires  pre-existing  cor- 
porations to  accept  the  provisions  of  tbe 
Constitution  before  they  shall  eujoy  tbe  bene- 
fits of  future  legislation.  If  either  the  Louis- 
ville Gas  Company  or  the  Calor  Oil  &  Gas 
Company  is  violating  its  charter,  that  ques- 
tion may  not  be  Inquired  Into  In  a  collateral 
proceeding,  but,  as  said  before,  can  only  be 
challenged  In  a  direct  proceeding  Instituted 
by  tbe  commonwealth  through  its  proper  offi- 
cers. It  is  also  immaterial  in  this  proceed- 
ing whether  or  not  the  Calor  Oil  &  Gas  Com- 
pany has  obtained  from  tbe  city  of  Louisville 
a  franchise  to  distribute  its  gas  to  the  public 
through  its  streets.  It  cannot  obtain  its 
whole  right  of  way  at  once.  Some  part  of 
the  proceeding  must  have  priority  in  point  of 
time.  It  is  possible,  of  course,  tliat  tbe  city 
may  not  grant  tbe  franchise  at  all,  or  the 
price  for  it  may  be  so  high  that  the  venture 
will  have  to  be  abandoned.  But  this  does  not 
affect  tbe  Franzells,  wbo,  if  this  happens, 
will  have  their  money  for  tbe  right  of  way 
over  their  land  without  the  burden  of  a  pipe 
line  upon  it.  Nor  is  it  material  that  appel- 
lant purposes  to  sell  all  of  its  gas  to  tbe 
Louisville  Gas  Company,  and  in  this  way  dis- 
tribute it  to  the  citizens  of  Louisville.  The 
statute  gives  the  appellant  the  right  to  con- 
demn a  pipe  line  from  its  wells  to  the  market 
for  Its  produce.  It  contains  no  restrictions 
upon  tbe  manner  of  sale;  it  evidently  being 
tbe  belief  of  the  Legislature  that  the  public 
interest  will  be  best  subserved  by  affording 
tbe  owner  of  the  gas  an  opportunity  to  sell 
it  upon  the  market. 

This  brings  us  to  tbe  question  of  the  ex- 
cessiveness  of  the  verdict.  Tbe  laying  of 
the  pipe  line  on  the  strip  of  land  in  question 
will  be  an  additional  servitude  upon  the 
right  of  way  of  tbe  Louisville,  Henderson  & 
St.  Louis  Railroad  Company,  which  runs 
through  the  Franzell  farm.  The  railroad 
owns  a  perpetual  and  exclusive  right  of  way 
through  the  farm,  and  tbe  strip  of  ground 
in  question  here  is  within  this  easement,  and 
is  1,450  feet  long  and  27  feet  wide.  In  this 
strip  a  pipe  line  10  inches  in  diameter  Is  to 
be  burled,  and  for  this  privilege  the  jury 
returned  a  verdict  of  $4,000  in  damages. 
It  cannot  be  claimed  tbat  the  laying  of  the 
pipe  line  injures  in  any  way  or  damages 
the  remainder  of  the  farm.  The  railroad, 
as  said  before,  has  a  perpetual  and  exclusive 
franchise  of  the  whole  strip  for  railroad  pur- 
poses. Tbe  pipe  Is  to  be  bunk  along  the  rail- 
road track.  Tbe  commissioners  appointed 
to  assess  the  damages  In  their  report  fix- 
ed the  damages  at  $21.75.  The  whole 
farm,  it  Is  said,  is  assessed  for  taxation  at 
$2,000 ;  aud  yet  a  Jury  assessed  tbe  damages 


for  taking  the  strip,  of  which  tbe  owner  of 
the  fee,  leaving  out  of  view  tlie  bare  pos- 
sibility of  a  reverter,  can  never  make  any 
use,  at  $4,000.  This  verdict  is  flagrantly 
excessive  and  out  of  all  proportion  to  the 
real  damages  sustained.  The  quest.ju  was 
not  what  the  property  was  worth  to  the 
Calor  Oil  &  Gas  Company  as  a  pipe  line, 
and  no  consideration  of  its  availability  for 
this  purpose  should  have  been  allowed  to 
enter  in  tbe  problem.  In  the  case  of  West 
Virginia,  etc.,  R.  Co.  v.  Gibson,  etc.,  94  Ky. 
234,  21  S.  W.  1065,  which  was  a  condemna- 
tion proceeding  on  tbe  part  of  tbe  railroad. 
In  establishing  the  measure  of  damage  the 
court  said:  "Tbe  Issue  in  such  a  case  is  not 
what  the  land  is  worth  to  the  appellant,  nor 
how  profitably  It  may  use  it  in  Its  business, 
nor  tbe  cost  and  expense  that  it  would  be 
compelled  to  incur  in  obtaining  other  prop- 
erty or  fitting  it  for  its  business  if  it  failed 
to  obtain  that  particular  property.  See  Lew- 
is on  Eminent  Etomnin,  §  479,  and  autbori- 
ties  there  cited.  The  law  should  be  given  to 
tbe  Jury  without  including  the  evidoitial 
matters  indicated.  They  are  evidence  only. 
But  in  such  cases  the  jury  should  be  admon- 
ished not  to  let  those  matters  indicated  as 
not  evidence  influence  them."  In  the  case 
of  Texas  &  N.  O.  R.  Co.  v.  Postal  Tel.  Cable 
Co.  (Tex.  Civ.  App.)  52  S.  W.  108,  the  Su- 
preme Court  of  Texas,  in  speaking  of  tbe 
condemnation  of  tbe  right  to  put  telegraph 
poles  on  tbe  railroad  right  of  way,  said: 
"Under  no  'conceivable  state  of  facts  could 
tbe  value  of  tbe  use  of  tbe  right  of  way  to 
appellee  (tbe  telegraph  company)  be  made 
tbe  measure  by  which  to  determine  the 
damages  sustained  by  appellant.''  To  the 
same  effect  is  V.  &  T.  R.  Co.  v.  Elliott,  5 
Nev.  358;  Sullivan  v.  Lafayette  County,  61 
Miss.  271;  Union  Depot,  etc.,  Co.  t.  Bruns- 
wick, 81  Minn.  207,  17  N.  W.  626.  47  Am. 
Rep.  789.  The  case  of  Madisonville,  Hart- 
ford &  Eastern  Railroad  Co.  v.  Ross,  103  8. 
W.  .'130,  31  Ky.  Law  Rep.  684,  involved  tbe 
condemnation  of  appellee's  home  for  railroad 
purposes,  and  we  there  held  tliat  his  meas- 
ure of  damages  was  the  market  value  of  the 
property  taken,  and  tbat  the  inconvenience 
to  the  owner  of  moving  or  finding  another 
home  could  not  be  allowed  as  an  element 
of  damages.  On  the  subject  of  the  measure 
of  dnioages  we  said:  "Lewis,  in  his  work 
ou  Eminent  Domain  (2d  Ed.)  {  468,  thus 
states  tbe  rule  for  tbe  measure  of  damages 
when  tbe  entire  tract  Is  taken:  This  case 
presents  but  little  difficulty,  and,  so  far  as 
we  have  observed,  there  is  no  difference  in 
the  authorities  as  to  the  proper  measure  of 
damages.  A  fair  equivalent  for  any  entire 
piece  of  property  is  its  market  value  in 
money.'  In  section  478  it  is  said:  'In  esti- 
mating the  value  of  property  taken  for  pub- 
lic use  it  is  the  market  value  of  the  pr<*- 
erty  which  Is  to  be  considered.  The  market 
value  of  property  Is  tbe  price  which  it  will 
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briDg  when  It  is  offered  for  sale  by  one  who 
desires,  but  Is  not  obliged  to  sell  It,  and  is 
bought  by  one  who  iB  under  no  necessity  of 
having  It.'     In  15  Cyc.  p.  685,  the  rule  is 
thus  BtHted:    'The  measure  of  damages  when 
the  whole  of  any  particular  piece  of  property 
te  taken  for  a  public  use  under  the  power 
of  eminent  domain  Is  the  market  value  of  It. 
Market  value  means  the  fair  value  as  be- 
tween one  who  wants  to  purchase  and  one 
who  wants  to  sell,  not  what  could  be  obtain- 
ed for  It  under  i)ecullar  circumstances  when 
a  greater  than  its  -fair  price  could  be  ob- 
tained, nor  Its  speculative  value,  nor  a  value 
obtained  from  the  necessity  of  another,  Its 
present  valne  at  a  sale  which   a   prudent 
owner  would  make  if  be  bad  the  power  of 
election  as  to  the  time  and  terms.    •    ♦    • » 
10  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1151, 
on  the  subject  in  hand,  saj-s :    'In  determin- 
ing the  compensation  to  be  paid  to  the  land- 
owner for  land  taken  under  the  power  of 
eminent  domain,  there  are  many  elements 
that  must  be  considered.    The  principal  rule, 
which  Is  to  be  applied  as  far  as  possible,  is 
that,  whenever  property  is  taken,  the  fair 
market  value  of  the  property   at  the  time 
of  the  taking  should  be  paid  for   it.     The 
market  value  of  land  is  usually  declared 
to  be  not  what  the  land  would  bring  at  a 
forced  sale,  but  what  it  would  bring  in  the 
hands  of  a  prudent  seller,  at  liberty  to  fix 
the  time  and  conditions  of  sale.    What  prop- 
erty would  bring  at  a  fair  public  sale  where 
one  party  wanted  to  sell  and  another  wanted 
to  buy  may  be  taken  as  a  criterion  of  its 
market  value.' "    In  the  above  case  it  is  true 
the  whole  of  appellee's  property  was  taken, 
and  In  the  case  at  bar  only  a  strip  of  ground 
running  across  the  farm  is  sought  to  be  con- 
demned.    Ordinarily  in  the  case  of  an  ease- 
ment, sach  as  a  ralhroad  right  of  way,  or 
the  eaeenient   involved   here,    the   incidental 
qnestlon  arises  as  to  the  damages  accruing  to 
the  remainder  of  the  property.     In  the  case 
at  bar,  however,  that  question  is  eliminated 
by  the  peculiar  situation.     As  the  railroad 
owns  the  exclusive  right  of  way  across  the 
farm,  and  the  appellant  Is  seeking  to  lay  its 
pifie  line  along  this  easement,  there  can  be  no 
resulting  damage  to  the  remainder  of  the  prop- 
erty of  the  Franzella    This  being  true,  what 
we  said  in  the  case  last  above  cited  is  perti- 
nent to  the  establishment  of  the  proper  meas- 
nre  of  damages  here.     We  think   the  court 
should  have  told  the  Jury  substantially  that 
the  measure  of  damages  for  the  taking  of  the 
strip  of  land  in  question  was  Its  fair  market 
value;   being  that  sum  whick  the  owner  who 
desired  to  sell,  but  was  not  compelled  so  to 
do.  would  take  for  it  In  its  present  condition, 
and  what  a  purchaser  who  desired  to  buy,  but 
was  not  compelled  to  have  it.  would  give  for 
It  under  the  ciromistances.     What  we  have 
said  In  regard  to  the  measure  of  damages  in 
this  case  does  not  conflict  with  the  principle 
enunciated  In  Boom   Company  v.  Patterson, 


88  U.  S.  403,  25  L.  Ed.  206.  In  that  case  It 
was  held  that,  where  the  property  sought  to 
be  condemned  had  a  peculiar  adaptability  and 
an  Increased  market  value  because  of  its 
suitableness  as  sites  for  log  booms,  this  adapt- 
ability was  to  be  considered  In  ascertaining 
the  market  value  of  the  property.  There  Is 
nothing  In  the  case  before  us  which  affords 
grounds  for  the  application  of  this  principle. 
The  land  sought  to  be  condemned  Is  on  the 
direct  route  from  the  Meade  county  gas  wells 
to  Louisville;  but  there  was  no  special  rea- 
son for  desiring  it  more  than  any  other  direct 
route  between  the  wells  and  the  city. 

For  the  reasons  indicated,  the  Judgment  is 
affirmed  on  the  appeal  of  the  Kentucky  Heat- 
ing Company,  Nicholas  Pranzell  and  wife, 
and  reversed  on  the  appeal  of  the  Calor  Oil 
&  Gas  Company,  for  a  new  trial  under  prin- 
ciples consistent  with  this  opinion. 


GLOBE  BANK  &  TRUST  CO.  v.  RIGGLES- 
BERGER. 

(Court  of  Appeals  of  Kentucky.    April  15. 1908.) 

1.  Sai.es  — Action  fob  Pbice— Insufficient 
Showing. 

Defendant's  sons,  being  indebted  to  her,  a 
bank,  and  others,  made  a  deed  of  trust  covering 
lumber  to  secure  their  Indebtedness,  defendant 
consenting  that  the  bank's  debt  have  prioritj- 
over  hers.  The  sons  were  permitted  by  the 
trustee  to  retain  the  property  and  control  their 
business  piactically  the  same  as  before.  There- 
after they  sold  defendant  a  bill  of  lumber,  cred- 
itinjc  the  price  on  their  debt  to  her.  The  bunk 
sued  defendant  for  the  price  of  the  lumber. 
which  it  claimed  to  have  sold  her  upon  her 
agreement  to  pay  therefor.  Eeld,  that  the  bank 
cannot  recover;  It  having  neither  alleged  nor 
proved  that  it  owned  or  had  a  lien  on  the  lum- 
ber sold,  or  that  it  made  the  sale  In  its  cor- 
porate  capacity,  or  through  the  trustee,  and 
with  the  sons'  approval,  or  that  defendant  ex- 
pressly or  impliedly  promised  to  pay  therefor, 
or  that  the  sons  were  insolvent,  or  did  not  have 
on  hand  enough  property  to  pay  the  bank's 
debt,  or  that  the  debt  had  not  been  fully  paid, 
it  not  appearing  that  either  the  bank  or  the 
trustee  knew  of  the  sale  when  made,  the  bank's 
effort  to  prove  an  implied  promise  on  defend- 
ant's part,  by  offering  in  evidence  the  deed  of 
trust  and  defendant's  agreement  that  the  bank's 
debt  might  have  priority  over  hers,  being  un- 
availing, in  the  absence  of  proper  averments 
in  the  petition  joining  the  trustee  as  a  plain- 
tift,  setting  forth  such  instruments,  and  char- 
ging fraud  or  collusion  between  defendant  and 
her  sons  in  the  sale,  and  averring  that  it  was 
for  the  purpose  of  giving  her  a  preference  of 
which  she  had  deprived  herself. 
2.  Pabties— New  Pabties— Refusal  to  Al- 
low Amendments. 

It  was  not  error  to  refuse  to  allow  the 
bank  to  file  during  the  trial  a  second  amended 
petition  naaking  the  trustee  a  party,  since  that 
without  setting  forth  the  deed  of  trust  and  other 
facts  showing  the  bank's  right  to  the  proceeds 
of  the  lumber  sold  defendant,  would  not  have 
entitled  the  bank  to  a  judgment  against  her. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Globe  Bank  &  Trust  Compa- 
ny  against   Phoebe   Rigglesberger.     From   a 
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Judgment  dismissing  the  action,  plaintiff  ap- 
peals.  Affirmed. 

D.  O.  Park,  for  appellant  Wbeeler, 
Hngbes  &  Berry,  for  appellee. 

SETTLE,  J.  In  this  action  appellant 
sought  to  recover  of  appellee  upon  an  open  ac- 
count $856.73,  which  amount,  It  was  alleged, 
appellant  "advanced  to  her  at  her  special  In- 
stance and  request,  and  which  she  agreed  to 
pay  plaintiff,  with  Interest  from  the  date  of 
such  advancement  until  paid."  By  an  amend- 
ed petition  filed  before  appellee's  answer  ap- 
pellant alleged  that  the  sum  sued  for  was  due 
It  from  appellee  for  lumber  It  furnished  her 
at  ber  request,  and  for  which  she  promised 
to  pay.  Appellee's  answer  traversed  the  af- 
firmative matter  of  the  petition  as  amended. 
By  agreement  of  the  parties  a  trial  by  Jury 
was  waived,  and  the  cause  submitted  to  a 
special  judge  of  their  selection  who,  after 
hearing  the  evidence  and  considering  the  ques- 
tions of  law  involved,  rendered  Judgment  dis- 
missing the  action  at  appellant's  cost,  of 
whidi  judgment,  and  the  refusal  of  the 
court  to  grant  it  a  new  trial,  it  ctnnplalns. 
Hence  this  appeal. 

On  July  27,  1904,  the  firm  of  Rlgglesberger 
Bros.,  composed  of  the  two  sons  of  appellee, 
being,  Indebted  to  appellant  in  the  sum'  of 
$21,000,  to  their  mother  in  the  sum  of  $9,400, 
and  to  other  creditors  in  the  sum  of  $3,000, 
made  a  deed  of  trust  to  R.  H.  Noble,  whereby 
he  was  nominally  put  in  charge  of  the  proper- 
ty and  business  of  the  firm;  the  proper- 
ty consisting  of  their  mill  plant,  lumber,  ac- 
counts, etc.  The  purpose  of  this  conveyance 
was  to  provide  for  the  payment  of  the  In- 
debtedness of  the  firm  of  Rlgglesberger  Bros, 
by  a  separate  writing  appellee  consented  that 
appellant's  debt  might  have  priority  of  hers. 
The  deed  of  trust  provided,  however,  that  the 
members  of  the  firm  were  to  be  consulted  by 
the  trustee  In  the  conduct  of  the  business.  In 
fact  the  firm  was  permitted  by  the  trustee 
to  retain  the  property  conveyed  and  control 
of  the  business  practically  as  they  had  done 
before  the  deed  of  trust  was  executed.  By 
May  25,  1907,  appellant's  debt  had  been  re- 
duced from  $21,000  to  $10,000.  On  that  day 
the  firm  of  Rlgglesberger  Bros.,  by  Noble  as 
trustee,  executed  to  appellant  their  note  for 
$10,000.  Shortly  thereafter  suit  was  brought 
by  appellant  upon  this  note,  and  Judgment 
was  taken  against  the  firm  and  each  member 
thereof  for  the  amount  of  the  note  with  inter- 
est. When  suit  was  filed  appellant  obtained 
an  attachment  against  the  firm  property. 
What  property  the  attachment  was  levied  up- 
on, what  was  realized  from  Its  sale,  or  what 
disposition  was  made  of  the  attachment  does 
not  appear  from  this  record.  R.  H.  Noble 
was  not  a  party  to  that  action,  and  appel- 
lant's petition  as  amended  does  not  rely  up- 
on or  mention  that  action,  or  claim  any  right 
or  lien  under  the  attachment  or  Judgment 
therein  or  by  virtue  of  the  deed  of  trust    In- 


deed there  Is  no  claim  In  the  petition  that 
Rlgglesberger  Bros,  are  insolvent,  or  that 
they  are  indebted  to  appellant.  Several 
months  after  the  appellant  obtained  the  Judg- 
ment in  question  against  the  firm  of  Rlggles- 
berger Bros.,  the  latter,  being  still  in  charge 
of  their  mill  and  business,  sold  to  their  moth- 
er, the  appellee,  $856.73  worth  of  lumber, 
which  she  used  in  repairing  one  house  and 
erecting  another  on  her  lot.  The  sale  was 
made  with  the  understanding  that  the  price 
of  the  lumber  should  be  credited  upon  the 
Indebtedness  of  the  firm  to  appellee,  and  it 
was  so  credited.  If  R.  H.  Noble  bad  Joined 
in  this  action  as  a  plaintiff,  and  it  were  al- 
leged in  appellant's  petition  and  shown  by 
proof  that  the  lumber  sold  by  Rlgglesberger 
Bros,  to  appellee  was  under  a  lien  in  appel- 
lant's favor  by  virtue  of  the  deed  of  trust, 
or  the  attachment  procured  by  the  latter  in 
the  other  action,  and  that  the  sale  was  with- 
out the  consent  of  R.  B.  Noble,  trustee,  and 
resulted  from  fraud  or  collusion  between  the 
members  of  the  firm  and  appellee  to  enable 
her  to  obtain  a  preference  and  payment  on 
her  debt  in  violation  of  her  written  agree- 
ment to  be  postponed  as  a  creditor  until  ap- 
pellant's claim  and  those  of  the  other  cred- 
itors named  in  the  deed  of  trust  should  be 
paid,  a  state  of  case  greatly  differing  from 
that  before  us  would  have  been  presented. 
But  the  case  actually  presented  is  that  ap- 
Itellant  sues  to  recover  the  price  of  lumber 
It  claims  to  have  sold  appellee  upon  her  agree- 
ment to  pay  It  therefore  the  price  diarged. 

In  order  to  sustain  the  cause  of  action  re- 
lied on,  it  was  necessary  for  appellant  to  al- 
lege and  prove  either  Its  complete  owner- 
ship of  the  lumber  sold,  or  that  It  had  a  lien 
upon  it  and  that  it  made  the  sale  in  its  cor- 
porate capacity,  or  through  the  trustee,  and 
with  the  approval  of  the  firm  of  Rlgglesberger 
Bros.,  and  further  that  there  was  a  promise, 
repress  or  Implied,  upon  the  part  of  appellee 
to  pay  It  (appellant)  for  the  lumber.  These 
facts  were  neither  alleged  or  proved.  On  the 
contrary,  the  evidence  showed  that  neither 
appellant  or  Noble,  the  trustee,  knew  any- 
thing about  the  sale  of  the  lumber  when 
made,  and  It  was  not  made  to  appear  that 
the  latter  knew  anything  about  It  at  the  time 
of  the  trial.  The  transaction  was  between 
appellee  and  her  son  J.  W.  Rlgglesberger 
alone.  The  effort  of  appellant  to  prove  an 
Implied  promise  upon  appellee's  part  to  pay 
it  for  the  lumber  by  the  Introduction  In  evi- 
dence of  the  deed  of  trust  and  the  separate 
writing  executed  by  appellee  was  unavailing, 
in  the  absence  of  proper  averments  in  Its  peti- 
tion Joining  the  trustee  as  a  plaintiff,  set- 
ting forth  these  instruments,  and  charging 
fraud  or  collusion  between  appellee  and  Rlg- 
glesberger Bros.  In  the  sale  to  the  former 
of  the  lumber,  and  that  It  was  for  the  pur- 
pose of  giving  her  a  preference  as  a  creditor 
of  which  she  had  previously  deprived  herself 
by  the  writing  executed  at  the  time  of  the 


Digitized  by 


Google 


Ky.) 


FALLS  CITY  WOOLEN  MILLS  t.  PIKE. 


335 


execution  of  the  deed  of  trust  As  before 
stated,  tbe  petition  falls  to  allege  that  the 
Bnn  of  Rlgglesberger  Bros.  Is  Insolvent.  It 
waa  not  alleged  or  proved  that  the  firm  did 
not  have  on  hand  at  the  time  of  tbe  trial 
enough  property  to  jtay  the  balance  due  upon 
appellant's  debt,  or  even  alleged  that  Its  debt 
had  not  been  fully  paid.  The  facts  proved 
by  appellant  were  Insufficient  to  establish  a 
promise,  express  or  Implied,  on  the  part  of 
appellee  to  pay  it  for  the  lumber.  As  said  In 
the  written  opinion  of  the  special  jud^e:. 
"The  trustee  took  no  active  part  In  the  man- 
agement of  this  trust  property.  He  permit- 
ted the  Blgglesbergers  to  operate'  the  busi- 
ness, buy  and  sell  lumber  from  and  to  whom 
they  desired,  and  pay  off  their  debts,  not 
only  the  debt  to  this  bank,  but  other  debts 
as  well,  out  of  the  profits.  Rlgglesberger 
Bros,  owed  this  defendant  (appellee)  a  large 
sum  of  money;  and,  while  it  Is  true  that  In 
tbe  contract  which  she  signed  she  agreed  not 
to  force  or  demand  the  payment  of  ber  debt 
out  of  the  trust  property,  yet.  If  the  trustee 
permitted  the  owners  to  use  the  discretion 
which  he  seems  to  have  allowed  them  In  the 
operation  of  the  business,  and  they  sold  the 
defendant  a  bill  of  lumber  and  agreed  to  and 
did  receive  credit  on  the  debt  they  owed  her, 
there  seems  to  be  no  reason  why  she  could 
not  accept  It,  without  Incurring  any  liability 
to  the  bank  under  the  pleadings  in  this  case. 
*  *  *  It  is  not  claimed  that  defendant 
owes  the  bank  anything  except  by  reason  of 
a  debt  Rlgglesberger  Bros,  owes  It,  and  this 
indebtedness  Is  not  alleged.  Yet  the  petition 
sets  up  an  entirely  separate  and  distinct 
cause  of  action  against  defendant  without 
setting  forth  any  predicate  upon  which  to 
base  such  Indebtedness.  How  could  the  court 
render  Judgment  against  the  defendant  with 
any  degree  of  intelligence  for  the  amount 
sued  for  or  any  part  of  It?  The  court  would 
have  no  jurisdiction  to  apply  any  Judgment 
rendered  against  the  defendant  here  upon  any 
indebtedness  Rlgglesberger  Bros,  might  owe 
the  bank.  None  is  alleged.  It  is  not  shown 
by  the  proof  or  the  pleadings  whether  the 
other  debts  referred  to  In  the  deed  of  trust 
have  been  paid,  nor  by  what  right  or  au- 
thority the  Globe  Bank  &  Trust  Company 
claims  to  be  the  sole  beneficiary  of  this  prop- 
erty." 

Counsel  for  appellant  complains  that  the 
court  erred  In  refusing  to  allow  It  to  file,  dur- 
ing the  trial,  a  second  amended  petition  mak- 
ing Noble,  tbe  trustee,  a  party  to  tbe  action. 
This  ruling  of  tbe  court  was  not  error.  The 
mere  making  of  the  trustee  a  party,  without 
setting  forth  the  deed  of  trust  and  other  facts 
manifesting  appellant's  right  to  the  proceeds 
^f  the  lumber  sold  appellee  by  Rlgglesberger 
BiKML,  would  not  have  entitled  appellant  to  a 
Judgment  against  appellee. 

In  view  of  the  state  of  the  pleadings  and 
proof,  the  Judgment  complained  of  was  prop- 
er.   Wherefore  it  Is  affirmed. 


FALLS   CITY   WOOLEN  MILLS  v.  PIKE. 

(Court  of  Appeals  of  Kentucky.     April  16, 
1908.) 

1.  AppBAii— Review  —  Scope  —  iNSUinciitNT 
Pbesbntation  of  Objections. 

Where  on  defendant's  appeal  in  a  personal 
Injury  action  from  a  judgment  for  plaintiff  the 
record  does  not  disclose  defendant's  motion  or 
pounds  for  new  trial,  and  tlie  court  of  appeals 
18  unadvised  as  to  tbe  grounds  relied  on  for  a 
reversal,  no  brief  having  been  filed,  the  only 
question  reviewable  is  whether  the  petition  is 
sufficient  to  support  the  judgment. 

2.  Masteb  and  Sebvant— Injubt  to  Sebvant 
—Pleading. 

'  A  petition  alleging  that  the  machine  which 
injured  an  infant  employ^  was  dangerous,  and 
that  be  was  injured  Iiecause  of  tbe  negligence  of 
his  employers  m  requiring  him,  an  inexperienced 
youth,  to  work  at  such  machine  without  advis- 
mg  him  of  its  danf^erous  character,  or  instruct- 
ing him  in  bis  duties,  states  a  cause  of  action 
and  against  the  employer. 

(EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {  834.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Personal  injury  action  by  Fenly  Pike,  an 
Infant,  by,  etc.,  against  the  Falls  City  Woolen 
Mills.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

O'Neal  &  O'Neal,  for  appellant  L.  F. 
Withers  and  Charles  F.  Ogden,  for  appellee. 

SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  entered  upon  a  verdict  awarding 
appellee,  an  Infant,  $600  damages  for  an  in- 
Jury  to  his  arm  and  hand,  sustained  by  their 
being  caught  In  a  machine  in  appellant's  mau- 
ufacturing  establishment  where  appellee  was 
employed  as  a  servant;  it  being  averred  In 
the  petition  and  proved  on  tbe  trial  that  the 
machine  in  question  was  a  dangerous  one, 
and  that  appellee  was  Injured  because  of  the 
negligence  of  appellants  In  requiring  him  (a 
raw  and  inexperienced  youth)  to  work  at  sudi 
machine  without  advising  him  of  Its  danger- 
ous character,  Instructing  him  In  his  duties, 
or  how  to  avoid  contact  with  the  machine, 
and  the  consequent  danger  and  injury  likely 
to  result  from  such  contact.  The  answer  con- 
tained a  traverse  and  plea  of  contributory 
negligence,  which  plea  was  denied  by  reply, 
thereby  completing  the  issues. 

As  appellant's  motion  and  grounds  for  a 
new  trial  filed  In  the  court  below  are  not  to 
be  found  In  tbe  record,  we  are  unable  to  learn 
what  errors  were  complained  of  in  that  court. 
We  are  also  unadvised  as  to  the  grounds  re- 
lied on  by  appellant  for  a  reversal  of  the 
Judgment  no  brief  having  been  filed  In  this 
court  by  Its  counsel. 

Such  being  the  condition  of  the  record,  the 
only  question  to  be  determined  by  this  court 
is  whether  or  not  the  petition  Is  sufficient  to 
support  the  Judgment.  Of  this  there  can  be 
no  doubt  Therefore  the  Judgment  is  af- 
firmed. 
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LOUISVILLE  ft  I.  R.  CO.  v.  BAILEY  et  al. 

(Court  of  Appeals  of  Kentucky.     April  24, 
1908.) 

1.  Dedication— Hiohwats—Pbesuuption   of 
Dedication. 

The  presumption  of  a  dedication  of  a  road 
to  the  public  arisinK  from  public  use  thereof  is 
overcome  by  evidence  tendinK  to  show  that  such 
use  has  not  been  free  and  uninterrupted,  or  that 
it  has  been  merely  permissive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  15,  Dedication,  J§  80-85.1 

2.  Highways  —  Private  ob  Pubuc  Road- 
Evidence — SUPFICIENCT. 

Evidence  held  to  show  that  a  road  was  a 
private  one  and  not  public,  thus  showinx  the 
owners'  rif;ht  to  cat  down  poles  erected  thereon 
without  their  consent. 

Appeal  from  Circuit  Court,  Jeffereon  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Louisville  &  Intenirban  Rail- 
road Company  against  Lorena  S.  Bailey  and 
otbers.  From  a.  Judgment  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

Clarence  Dallam,  for  appellant  R.  0. 
Kinkead,  for  appellees. 

LASSINO,  J.  Tbe  purpose  of  tbis  appeal 
is  to  test  tbe  correctness  of  tbe  ruling  and 
Judgment  of  tbe  Jefferson  circuit  court,  chan- 
cery branch.  Second  division,  in  dismissing 
tbe  petition  of  the  Louisville  &  Interurban 
Railroad  Company,  wherein  it  sought  to  en- 
Join  appeilees  from  cutting  down  a  line  of 
poles  which  appellant  bad  erected  through 
their  property.  Appellant  insists  that  the 
poles  were  erected  upon  a  public  road,  while 
appellees  contend  that  they  were  erected 
along  and  upon  their  private  passway,  so 
that  the  case  was  tried  out  below  upon  the 
question  as  to  whether  or  not  the  road  was 
a  public  or  private  road.  A  determination  of 
this  question  necessarily  disposes  of  the  case, 
80  far  as  appellant  is  concerned,  if  the  find- 
ing is  adverse  to  it,  for  it  is  admitted  that 
tbe  poles  were  erected  without  tbe  consent  of 
appellees. 

The  roadway  in  dispute  extends  from  the 
Preston  Street  Turnpike  Road  to  the  Ash 
Bottom  Road.  OriglnaMy  different  members 
of  the  Phillips  family  owned  the  land  extend- 
ing practically  from  the  Preston  Street  Road 
to  the  Ash  Bottom  Road.  At  that  time 
there  was  a  roadway  or  passway  extending 
from  one  road  to  the  other,  which  was  used 
in  common  by  tbe  members  of  the  Phillips 
family.  These  Phillips'  farms  were,  many 
years  ago,  acquired  by  Dr.  Standiford,  who 
caused  gates  to  be  erected  across  tbis  road- 
way, one  at  Preston  Street,  one  at  the  Ash 
Bottom  Road,  and  at  points  between  them. 
These  gates  were  part  of  tbe  time  kept  lock- 
ed, and  tbe  keys  In  control  of  those  occupy- 
ing tbe  land.  Tbe  gates  were  kept  across  the 
passway  until  a  few  years  ago,  when  one 
was  destroyed  and  the  others  were  removed, 
and  none  have  since  been  replaced.  A  great 
deal  of  testimony  has  been  taken  to  show 
that  this  pasRwny  was  in  general  use  by  the 


traveling  public  since  before  the  farms  pass- 
ed into  the  bands  of  Dr.  Standiford.  There 
is  also  testimony  tending  to  show  that,  while 
it  was  used  by  tbe  traveling  public  more  or 
less,  it  was  altogether  a  permissive  use.  It 
is  not  shown  that  It  was  used  by  any  one  as 
a  matter  of  right,  or  that  the  claim  was  ever 
made  by  any  one  that  it  was  a  public  way, 
or  that  any  complaint  was  ever  made  by  any 
one  desiring  to  use  it  because  tbe  gates  across 
the  entrance  thereto  were  locked;  and  the 
very  fact  that  these  gates  were  maintained 
and  were  kept  locked,  and  the  keys  placed 
in  the  possession  of  occupying  owners  or  ten- 
ants of  the  land,  is  a  circumstance  tending 
strongly  to  show  that  the  roadway  In  question 
was  a  private  passway,  and  not  a  public 
road.  In  an  unbroken  line  of  decisions  this 
conrt  has  held  that  an  unexplained  and  unin- 
terrupted use  by  the  public  of  a  passway  for 
a  long  period  of  time  carries  with  it  the  pre- 
sumption of  a  grant  or  dedication  of  the 
roadway  on  the  part  of  the  owner  to  the 
public,  but  this  presumption  of  a  dedica- 
tion is  overcome  by  the  introduction  of  evi- 
dence tending  to  show  that  the  use  by  the 
public  has  not  beea  free  and  uninterrupted, 
or  that  it  has  been  merely  permissive;  hence 
each  case  is  made  to  turn  upon  the  peculiar 
facts  and  circumstances  surrounding  It. 

The  evidence  introduced  to  the  effect  tliat 
many  years  ago  this  passway  between  the 
two  roads  was  used  by  any  one  who  desired 
to  travel  it,  when  considered  in  connection 
with  the  other  testimony  to  the  effect  that 
the  owners  of  the  land  as  much  as  30  years 
ago  erected  gates  across  this  roadway  and 
locked  them,  thereby  denying  to  the  public 
the  right  to  pass  through  except  with  the 
permission  of  those  having  the  keys  to  the 
gate  locks  in  charge,  cannot  be  said  to  sup- 
port appellant's  contention  that  tbe  public 
has  had  for  many  years  the  free  and  unin- 
terrupted use  of  this  roadway;  but,  taken  as 
a  whole,  the  testimony  shows  that  the  use 
which  tbe  public  bad  of  this  road  has,  for 
the  last  30  years,  at  least,  been  a  permissive 
use. 

Some  time  before  the  poles  were  erected 
alone  this  roadway  the  Louisville  Railway 
Company  obtained  the  permission .  of  the  fis- 
cal court  of  Jefferson  county  to  erect  a  line 
of  poles  along  the  "Phillips  Lane,"  and  ap- 
pellant's employes  at  the  time  they  erected 
tbe  poles  in  question  mistook  the  passway 
through  appellees*  lands  for  the  "Phillips 
Lane,"  and  erected  the  poles  thereon,  be- 
lieving that  they  were  operating  along  and 
upon  the  "Phillips  Lane,"  where  the  fiscal 
court  had  given  tbe  Louisville  Railway  Com- 
pany the  right  to  operate.  It  was  clearly 
through  a  mistake  on  the  part  of  the  em- 
ployes of  appellant  that  the  poles  were  erect- 
ed upon  tbe  passway  of  appellees  rather  than 
upon  the  "Phillips  Lane."  This  is  plain  ftom 
the  record,  and  no  doubt  so  appeared  to  tbe 
trial  Judge.  The  decided  weight  of  the  tes- 
timony In  this  case  supports  the  contention  of 
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appellees  that  the  roadway  in  question  Is  a 
priTate  passway,  and  not  a  public  road. 
This  being  true,  and  appellant  having  failed 
to  show  that  it  had  any  right  to  erect  Its 
poles  thereon,  the  trial  court  was  warranted 
In  dismissing  Its  petition. 

For  the  reasons  indicated,  the  Judgment  is 
affirmed. 


NELSON  V.  COMMONWEALTH. 

<Covrt  of  Appeals  of  Kentucky.    April  22, 
1908.) 

1.  ATTOBRET   and    CUKNT  —   DiSBABUBNT  — 
OBOURDS— FOBOERY. 

Ky.  St  1903,  i  97,  providinK  that  no  person 
eoDTicted  of  treason  or  felony  shall  be  permitted 
to  practice  as  attorney,  is  simply  declaratory  of 
the  right  already  existing  In  the  courts  to  dis- 
bar an  attorney  who  does  not  possess  a  char- 
acter for  honesty,  probity,  and  Kood  demeanor, 
and  the  coart  has  power,  independent  of  the 
statnte,  to  dislMtr  an  attorney  who  has  been 
Cnil^  of  forgery,  on  the  xronnd  that  the  com- 
mission of  the  offense  shows  that  he  is  lacking 
in  those  qnalities  which  are  necessary  for  him 
to  possess  In  order  to  continue  as  an  attorney. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  {  52.] 

2.  SAlre— EVIDKNCB— SUFFIOIENCT. 

Where  an  attorney  pleaded  iruilty  to  the 
offense  of  forgery,  no  other  evidence  was  neces- 
sary to  show  his  unfitness  as  an  attorney,  and 
be  might  be  dlsbaried. 

(E!d.  Note. — For  cases  in  point,  sep  Cent.  Dig. 
ToL  6,  Attorney  and  Client,  {g  74,  75.1 

8.  PaBDON— EFFKCT— DlBBABlfERT    OF     ATTOB- 
RET. 

A  pardon  of  one  convicted  of  forgery  does 
not  prevent  his  disbarment  as  an  attorney  for 
the  offense. 

Appeal  from  Circuit  Court,  Livingston 
County. 

"To  be  officially  reported." 

Proceedings  for  the  disbarment  of  M.  C. 
Nelson,  an  attorney.  From  a  judgment  of 
disbarment,  he  appeals.    Affirmed. 

C.  H.  Wilson  and  6.  W.  Landram,  for  ap- 
pellant James  Breathitt,  Atty.  Gen.,  and 
Cbas.  H.  Morris,  for  the  Commonwealth. 

CLAY,  C  By  a  judgment  of  the  Living' 
•ton  circuit  court  entered  on  December  16, 
1907,  the  appellant,  M.  C.  Nelson,  was  dis- 
barred from  the  practice  of  the  law  in  all 
the  courts  of  this  commonwealth.  From  that 
Judgment,  he  prosecutes  this  appeal. 

It  appears  from  the  record  that  appellant 
at  the  April  term,  1907,  of  the  Livingston  cir- 
cuit court,  was  indicted  for  the  crime  of  for- 
gery. At  the  December  term  of  said  court 
the  case  was  called  for  trial.  Appellant 
waived  formal  arraignment,  and  entered  a 
plea  of  guilty.  A  jury  was  Impaneled,  and 
after  hearing  the  evidence  and  being  instruct- 
ed by  the  court,  returned  the  following  ver- 
dict :  "We,  the  jury,  fix  the  defendant's  pun- 
ishment at  two  years  in  the  state  penitentia- 
ry."  During  the  same  term  appellant  filed 
a  pardon  from  the  Governor  of  Kentucky. 
Excluding  its  formal  provisions,  the  pardon 
is  In  words  and  figures  as  follows:    "Now, 
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know  .ve,  that  in  consideration  of  the  premi- 
ses and  by  virtue  of  the  power  vested  in  me 
by  the  Constitution,  I  do  hereby  grant  unto 
tbe  said  M.  C.  Nelson  a  full  and  free  pardon 
for  said  offense,  and  do  order  that  he  t>e 
forthwith  liberated  from  confinement,  and 
released  from  all  liability  In  consequence  of 
said  judgment  of  conviction,  and  I  direct 
that  all  officers  of  this  state  respect  this 
pardon."  Upon  the  filing  of  the  pardon  the 
court  ordered  appellant  released  from  cus- 
tody. At  tbe  same  time  the  court  ruled  Nel- 
son to  appear  and  show  cause  why  he  should 
not  be  disbarred  as  an  attorney  at  law.  At 
the  hearing  of  the  disbarment  proceedings 
appellant  introduced  and  reflled  the  pardon 
theretofore  obtained.  The  trial  court  held 
that  the  pardon  was  no  defense  to  tbe  disbar- 
ment proceedings,  and  entered  judgment  ac- 
cordingly. Tbe  record  does  not  disclose  what 
occurred  at  tbe  hearing.  It  simply  shows 
that  appellant  was  made  to  appear,  and  upon 
his  appearance  tendered  his  pardon.  The 
only  error  complained  of  is  tbe  failure  of  the 
court  to  adjudge  that  the  pardon  was  a  bar 
to  the  disbarment  proceedings.  We  are  there- 
fore confined  to  a  consideration  of  that  ques- 
tion alone. 

It  Is  tbe  contention  of  appellant  that,  by  tbe 
terms  of  the  pardon,  be  was  released  from  all 
liability  and  consequences  of  the  Judgment  of 
convictlou;  that  section  97,  Ky.  St  1903, 
provides  that  "no  i)erson  convicted  of  trea- 
son or  felony  shall  be  permitted  to  practice 
in  any  court  as  counsel  or  attorney  at  law" ; 
that  this  statute  creates  a  liability  which  is 
connected  with  tbe  offense  of  which  appel- 
lant was  convicted;  and  that  the  pardon, 
therefore,  released  him  from  such  liability. 
We  must  admit  that  there  are  very  respecta- 
ble authorities  which  support,  or  tend  to  sup- 
port, the  position  of  appellant  Thus  In  the 
case  of  Penobscot  Bar  v.  Kimball,  64  Me. 
150,  where  an  attorney  was  guilty  of  having 
forged  a  deposition  and  of  baving  offered  tbe 
same  in  court,  and  produced  a  pardon  from 
the  executive  for  the  offense  of  forgery,  the 
court  held  that  the  effect  of  the  pardon  was 
not  only  to  release  the  attorney  from  the 
punishment  prescribed  for  that  offense  and  to 
prevent  the  penalties  and  disabilities  conse- 
quent thereupon,  but  also  to  blot  out  the 
guilt  thus  Incurred,  so  that  in  the  eye  of  the 
law  he  was  as  Innocent  of  that  offense  as 
if  he  had  never  committed  It ;  that  the  par- 
don made  a  new  man  in  respect  to  that  par- 
ticular offense,  and  gave  him  a  new  credit 
and  capacity;  that  to  exclude  him  from  the 
office  he  held  when  be  committed  the  offense 
would  be  to  enforce  a  punishment  for  it  not- 
withstanding the  pardon.  The  court  how- 
ever, upbeld  the  disbarment  proceedings  up- 
on the  ground  that  the  attorney  had  offered 
the  forged  deposition  in  court,  and  that  this 
was  a  violation  of  bis  official  oath,  and  an- 
other offense  for  which  he  had  not  been  par- 
doned.   In  the  case  of  Scott  v.  State,  6  Tex. 
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Glv.  App.  843,  25  S.  W.  337,  the  court  held 
tbat,  nnder  tbe  statutes  of  Texas,  a  pardon 
for  an  offense  was  a  complete  bar  to  any  dis- 
barment proceedings  on  account  of  that  of- 
fense. Likewise  It  has  been  held  that  .tbe 
effect  of  a  pardon,  unless  limited  by  Its  terms, 
is  to  restore  to  the  offender  personal  rights 
and  privileges  forfeited  by  his  conviction,  and 
these  Include  the  privilege  to  follow  his  pro- 
fessional calling  or  means  of  livelihood. 
Thus,  where  by  statute  a  conviction  of  felony 
worked  a  disqualification  to  sell  liquors  by 
retail,  it  was  held  that  a  pardon  removed  the 
dlsquKliflcatlon.  Hay  v.  Justices,  24  Q.  B. 
D.  561.  And,  where  by  participation  In  re- 
bellion against  the  federal  government  an  at- 
torney at  law  practicing  in  the  federal  courts 
became  disqualified.  It  was  held  that  by  ac- 
cepting a  full  pardon  from  the  President,  and 
taking  the  required  oath  of  allegiance,  be  be- 
came entitled  to  resume  practice.  Exp.  Law, 
35  Ga,  285,  Fed.  Gas.  No.  8,126,  U.  S.  Dist. 
Ct  So.  DIst.  of  Ga. 

On  the  contrary,  It  has  been  held  that, 
irbile  the  general  effect  of  a  pardon  as  to  the 
restoration  of  rights  and  privileges  and  the 
creating  of  a  new  credit  and  capacity  may 
be  conceded,  the  fact  that  a  pardon  has  been 
granted  to  a  person  convicted  of  an  bffense 
cannot  warrant  the  assertion  that  such  a  per- 
son Is  as  honest,  reliable,  and  fit  to  hold  a 
public  office  as  if  be  had  constantly  maintain- 
ed the  character  of  a  law-abiding  citizen. 
Hence  it  has  been  held  that  the  fact  that  a 
person  has  been  convicted  of  offenses  dis- 
qualifying him  to  hold  the  position  of  a 
police  officer  Is  not  altered  or  affected  by  the 
pardon,  and  he  may  still  be  held  unfit  for  the 
office.  24  Am.  &  Eng.  Encyc.  of  Law,  p.  588 ; 
State  V.  Hawkins.  44  Ohio  SL  117,  5  N.  E. 
228.  In  the  Matter  of  E.,  Formerly  an  At- 
torney, 65  How.  Prac.  (N.  T.)  171,  it  appears 
that  E.  had  been  twice  convicted  of  perjury, 
and  had  been  warned  to  appear  and  show 
cause  why  he  should  not  be  disbarred.  While 
tbe  matter  was  pending  the  Governor  par- 
doned E.,  who  afterwards  moved  the  court  to 
vacate  the  order  by  which  he  had  been  dis- 
barred, on  the  ground  that  he  had  been  par- 
doned. The  court,  in  passing  upon  this 
ground,  said:  "In  the  Matter  of  Nlles,  48 
How.  Prac.  (N.  Y.)  240,- It  was  held  that  by 
conviction  and  sentence  for  a  crime  punish- 
Hble  in  the  state  prison  the  office  of  an  at- 
torney and  counselor  was  forfeited,  that  such 
forfeiture  was  like  that  of  the  forfeiture  of 
any  other  public  office,  and  was  not  a  tem- 
iwrarj-  susi>en8lon.  If  this  view  Is  sound,  and 
we  are  inclined  to  think  that  it  Is,  then  the 
conviction  and  sentence  had  worked  a  for- 
feiture to  E.  of  the  office  of  attorney  and  coun- 
selor, and  the  pardon  does  not  reinstate  him. 
In  that  view  he  stands  very  much  as  if  he  had 
held  some  office,  as  for  instance  that  of  county 
.1udge.  His  pardon  would  not  have  reinstated 
him  In  office." 

In  Matter  of ,  an  .\ttorney,  86  X.  T. 

Di3,  where  the  attorney  disbarred  had  been 


tried  and  convicted  of  forgery,  tbe  learned 
chief  Justice  very  ably  discussed  the  question 
Involved,  and  we  quote  from  him  at  length 
as  follows:  "It  Is  contended  that  the  execu- 
tive pardon  of  that  offense  has  wholly  blotted 
it  out,  and  has  given  him  new  credit  and  ca- 
pacity, and  that  In  the  eye  of  the  law  he  is  as 
Innocent  as  If  he  had  never  committed  the 
offense.  Bx  parte  Garland,  4  Wail.  (IT.  S.) 
380.  18  L.  Ed.  366;  In  re  Demlng,  10  Johns. 
(N.  TC.)  232,  483.  Doubtless  the  effect  of  the 
pardon  is  tliat,  so  far  as  the  violation  of  the 
criminal  law,  the  offense  against  the  public, 
is  concerned,  he  Is  to  be  looked  upon  as 
Innocent  thereof.  The  pardon  does  reach 
the  offense  for  which  be  was  convicted,  and 
does  blot  it  out,  so  that  he  may  not  now  be 
looked  upon  as  guilty  of  It.  But  it  cannot 
wipe  out  the  act  that  he  did,  which  was  ad- 
Judged  an  offense.  It  was  done,  and  will  re- 
main a  fact  for  all  time.  Notwithstanding  tbe 
extensive  language  used  in  Ex  parte  Garland, 
supra,  and  in  Re  Deming,  supra,  and  that 
which  we  have  used,  there  are  limits  to  the 
effect  of  such  a  pardon.  'The  word  "pardon" 
Includes  a  remission  of  the  offense,  or  of  the 
penalties,  forfeitures  or  sentences  growing  out 
of  It.'  Per  Edmonds,  J.,  People  v.  Potter,  1 
Parker,  Cr.  R.  (N.  Y.)  51.  The  pardoned  man 
Is  relieved  from  all  the  consequences  which 
the  law  has  annexed  to  the  commission  of  the 
public  offense  of  which  he  has  been  pardoned, 
and  attains  new  credit  and  capacity,  as  If 
he  had  never  committed  that  public  offense. 
In  re  Deming,  supra.  Yet  the  pardon  does 
very  little  toward  removing  the  other  conse- 
quences which  result  from  tbe  crime.  Per 
Bronson,  J.,  5  Hill  (N.  Y.)  196,  infra.  It  does 
not  restore  offices  forfeited  or  property  or  In- 
terests vested  In  others  in  consequence  of  the 
conviction  and  Judgment  (Ex  parte  Garland, 
supra;  In  re  Deming,  supra);  and  It  has 
been  said  that  it  does  not  restore  the  capacity 
for  civil  office  (Commonwealth  v.  Fugate,  2 
Leigh  [Va.]  724).  We  do  not  at  this  Ume 
follow  that  case  to  that  length.  It  cannot 
take  away  the  right  of  an  Informer  to  bis 
part  of  a  fine  or  penalty  fixed  by  tbe  law  upon 
tbe  commission  of  tbe  offense  (3  Inst.  238; 
State  V.  Rowe,  2  Bay  [S.  C]  565) ;  nor  the 
perfected  right  to  a  moiety  of  the  penalty 
going  to  a  custom  house  officer  (U.  S.  v.  Lan- 
caster, 4  Wash.  C.  C.  64,  Fed.  Gas,  No.  15,- 
557),  nor  the  costs  of  the  prosecution  (Hoi- 
llday  V.  People,  6  Gilman  [111.]  214;  2  Bay. 
supra;  Ex  parte  McDonald,  2  Whart.  [Pa.] 
440 ;  King  v.  Amery,  2  T.  R.  515,  569).  Judge 
Thompson,  of  the  United  States  Supreme 
Court  bench,  charged  a  Jury  that,  though  a 
pardon  restored  the  person  to  competency  as 
a  witness,  It  did  not  give  back  credibility  to 
him,  and  that  they  should  not  believe  a  witness 
in  that  plight  unless  his  testimony  was  cor- 
roborated. U.  S.  T.  Jones,  2  Wheeler  Gr.  Oas. 
(N.  Y.)  461,  Fed.  Gas.  No.  15,493.  And  ao 
Bronson,  J.,  said  in  Baum  v.  Clause,  5  Hill 
(N.  Y.)  196:  -Pardon  removes  the  legal  iii- 
famy    of    the    crime,    ♦    •    •    but    cannot 
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•    •    •    wash  out  the  moral  stain.    ♦    •    ♦ 
The  crime  still  goes  to  the  credit  of  the  wit- 
ness'— citing  1  Phil,  on  Ey.  36 ;   1  Starkle  on 
Bv.  (1842  Ed.)  100.    See,  also,  Elghmy  v.  Peo- 
ple, 78  N.  T.  330.    The  effect  of  a  pardon  is 
to  protect  from  punishment  for  the  crime  com- 
mitted, and  for  no  other.    Case  of  Nicholas, 
Foster's  Or.  Law,  M.    That  case  shows,  too, 
that,  though  the  pardon  would  wipe  out  the 
offense  against  the  public  of  an  act  in  one 
stage  of  progress  or  the  effects  of  it.  It  will 
not  affect  the  public  offense  of  the  same  act  in 
a  further  stage  of  its  progress.    The  act  th&my 
was  girlng  poison.    The  subject  languished, 
but  did  not  die.    An  act  of  Parliament  was 
meanwhile  passed  pardoning  public  offenses, 
with  some  exceptions  among  which  was  mur- 
der.   Had  the  subject  not  died  from  the  poison, 
the  act  of  Parliament  would  have  taken  In  the 
guilty  man's  case,  and  freed  him  from  the 
legal  consequences  of  lils  act.    But  after  the 
passage  of  the  act.  and  within  a  year  and  a 
day,  the  subject  died  from  the  poison,  and 
then  the  giving  of  It  was  murder.     It  was 
held  that  the  general  pardon  by  the  act  of  Par- 
liament did  not  relieve  the  felon  from  the 
penalty  of  his  act,  though  it  did  relieve  him 
imtU  the  death  ensued.     Though  it  is  held 
that  one  pardoned  for  a  larceny  may  maintain 
an  action  of  slander  against  him  who  says  he 
is  a  thief,  and  that  Justificatory  proof  of  the 
thieving  act  is  overcome  by  proof  of  the  par- 
don (Cuddington  v.  Wilklns,  Hobart,  67,  81b), 
yet  it  is  said  there  that  Wilklns  might  say 
that  Cuddington  had  been  a  thief  ad.  81b). 
It  is  also  said  In  the  case  In  Hotiart,  supra, 
that  it  might  well  be  that  a  man,  not  knowing 
of  the  pardon,  might  Justify  apprehending 
bim  for  the  felony  because  It  was  for  the  ad- 
vancement of  Justice.     A  Justification   thus 
made  would  of  necessity  be  on  proof  that 
would  show  the  criminal  act  and  the  former 
gnllt  of  the  pardoned  man.    We  have  cited 
these  instances  to  maintain  by  authority  our 
position  that,  though  the  pardon  obliterates 
the  offense  against  the  public  the  Infraction 
of  the  criminal  law  relieves  the  offender  from 
the  punistmient  affixed   to  it  by  that  law, 
washes  him   white  from   the  guilt  that  the 
criminal  law  saw  in  the  act,  and  frees  him 
from  the  disabilities  consequent  upon  the  act 
88  a  gnllty  act  against  the  public,  it  does  not 
amml    the  act  and  relieve  from  all   oonse- 
qnences  of  It;  for  a  pardon  cannot  take  away 
the  consequences  of  the  act  where  private  Jus- 
tice is  principally  concerned.    4  Bl.  Com.  398." 
To  the  same  effect  is  the  case  of  In  re  Davies, 
93  Pa.  116,  39  Am.  Rep.  729. 

By  ttie  statutes  in  force  in  this  state  It  is 
necessary  to  procure  from  the  county  Judge 
of  tbe  county  of  the  residence  of  the  appli- 
cant a  certificate  to  the  effect  that  the  ap- 
plicant Is  a  person  of  honesty,  probity,  and 
good  moral  character  before  obtaining  a  li- 
cense to  practice  law ;  and  the  license  so  ob- 
tainecl  only  authorizes  the  person  to  whom 
it  1j<  panted  to  practice  as  an  attompy  or 
counselor   at  law  for  and  during  good  be- 


haviour In  said  practice.  In  the  recent  case 
of  Underwood  v.  Commonwealth,  106  S.  W. 
151,  wherein  the  county  attorney  of  Barren 
county  had  been  twice  convicted  of  the  of- 
fense of  retailing  intoxicating  Uquor  In  vio- 
lation of  the  local  option  law,  and  had  also 
been  indicted  for  accepting  a  bribe  to  shield 
others  from  prosecution,  this  court  held  that 
be  was  properly  disbarred  from  the  practice 
of  the  law,  and.  In  discussing  the  case,  said: 
"The  charge  of  bribery  may  be  laid  out  of 
the  case.  It  was  denied.  There  was  no  evi- 
dence. A  mere  indictment  is  not  enough  to 
Justify  disbarment  of  an  attorney.  He  must 
be  at  least  guilty  of  the  offense  charged  in 
the  indictment,  and,  while  neither  indictment 
nor  conviction  of  the  offense  Is  essential  as  a 
prerequisite  to  the  proceedings  to  disbar  an 
attorney  (Baker  v.  Commonwealth,  10  Bush, 
692),  guilt  of  some  act  which  shows  him  to  be 
unfit,  or  no  longer  entitled  to  confidence,  must 
be  established.  To  be  admitted  to  the  bar 
a  person  must  not  only  be  learned  In  the  law, 
but  possess  a  character  of  honesty,  probity, 
and  good  demeanor.  A  certificate  of  such 
character,  furnished  by  the  county  court  of 
his  residence,  is  a  prerequisite  to  the  grant- 
ing of  the  license.  It  is  the  possession  of  the 
character  described  that  entitled  him  to  ad- 
mission to  the  bar,  allowing  that  he  Is  able 
to  pass  the  requisite  examination  touching 
his  learning.  The  continued  possession  of 
character  Is  as  essential  to  maintain  his  re- 
lation as  an  attorney  at  law  as  It  Is  to  have 
It  in  the  first  instance  to  be  admitted.  The 
office  Is  one  peculiarly  of  confidence.  Not 
only  do  his  clients  repose  trust  In  his  In- 
tegrity, but,  as  an  officer  of  the  court  In  the 
matter  of  administering  justice,  his  privi- 
leges and  duties  are  such  as  to  constantly  call 
for  the  exercise  of  fidelity,  both  to  his  client 
and  to  the  state.  A  lawyer  without  good 
character  is  not  only  a  reproach  to  his  pro- 
fession, but  he  brings  Into  public  distrust,  and 
Is  a  very  menace  to,  the  administration  of 
Justice  itself.  All  courts  have  as  an  incident 
to  the  power  to  admit  attorneys  to  their  bar 
the  power  to  disbar  them  for  such  conduct 
as  shows  they  are  not  longer  worthy  of  con- 
fidence. It  is  not  necessary  that  the  mis- 
conduct should  be  such  as  would  render  him 
liable  to  criminal  prosecution.  If  It  shows 
that  he  Is  unfit  to  discharge  the  duties  of  his 
office,  is  unworthy  of  confidence,  even  though 
the  conduct  is  outside  of  his  professional 
dealings.  It  is  sufficient  If  he  is  not  honest, 
if  he  Is  not  moral,  if  he  Is  not  of  good  de- 
meanor, he  may  be  disbarred,  and  should  be. 
His  office  is  a  very  tmdge  of  respectability, 
a  patent  of  trustworthiness,  derived  from 
his  position  on  the  court's  roll  of  counsel. 
He  ought  not  to  be  suffered  to  pass  for  what 
he  Is  not"  Thus  It  will  be  seen  that,  while 
the  Kentucky  statute  provides  that  no  person 
convicted  of  treason  or  felony  shall  be  per- 
mitted to  practice  law,  this  statute  is  simply 
confirmatory  of  the  right  and  power  already 
existing  in  the  courts  to  disbar  an  attorney 


Digitized  by 


Google 


340 


109  SOUTHWESTERN  REPORTER. 


(Ky. 


who  does  not  possess  a  character  for  hon- 
esty, probity,  and  good  demeanor.  We  think 
a  careful  analysis  of  those  decisions  holding 
that  an  attorney  cannot  be  disbarred  fOr  an 
offense  for  which  he  has  been  pardoned  shows 
that  the  rule  Is  confined  to  those  cases  where 
disbarment  Is  a  part  of  the  penalty  for  the 
offense,  and  the  courts  have  no  Inherent  pow- 
er to  disbar  except  for  a  conviction  of  the 
offense.  In  this  state,  however,  the  courts 
have  the  power.  Independently  of  the  statute 
above  referred  to,  to  disbar  an  attorney  who 
has  been  guilty  of  forgery  upon  the  ground 
thsit  the  commission  of  the  offense  shows 
that  he  Is  lacking  In  those  qualities  which 
are  necessary  for  him  to  possess  in  order  to 
continue  as  an  attorney  at  law.  As  Is  well 
said  in  the  case  last  cited,  "neither  Indict- 
ment nor  conviction  of  the  offense  Is  es- 
sential as  a  prerequisite  to  the  proceedings 
to  disbar  an  attorney";  but  "guilt  of  some 
act  which  shows  him  to  t>e  unfit,  or  no  long- 
vp  entitled  to  confidence,  must  be  establish- 
ed." In  this  case  appellant  pleaded  guilty. 
This  plea  was-  made  In  the  presence  of  the 
court  No  other  evidence  was  necessary  to 
show  bis  moral  unfitness.  While  the  effect 
of  the  pardon  was  to  relieve  him  of  the 
penal  consequences  of  his  act.  It  could  not 
restore  his  character.  It  did  not  reinvest 
him  with  those  qualities  which  are  absolute- 
ly essential  for  an  attorney  at  law  to  pos- 
sess. It  could  not  rehabilitate  him  in  the 
trust  and  confidence  of  the  court.  Lawyers 
are  officers  of  the  court  They  are  agents 
through  whom  Justice  must  be  administered. 
They  should  always  be  worthy  instruments 
of  justice.  CJourts  should  never  hesitate  to 
disbar  those  who  are  morally  unfit  to  act  as 
such  agents. 

For  the  reasons  given,  the  Judgment   is 
affirmed. 


RtJSSEIiliVILIiB  HOME  TELEPHONE  CO. 
v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1908.) 

1.  InnicTMENT— Defect  in  Naue  of  Accusin 
—Amendment. 

Criminal  Code  of  Practice,  S  .125,  provides 
that  an  error  as  to  the  name  of  accused  shall 
not  vitiate  the  indictment,  but  an  entry  shall 
be  made  on  the  record  of  his  true  name.  An 
indictment  charged  the  "Home  Telephone  Com- 
pany" with  a  criminal  offense.  The  true  name 
of  tbe  corporation  was  the  "Russellville  Home 
Telephone  Company."  Held,  that  the  court 
properly  allowed  an  order  entered  of  record 
changing  the  name  of  accused  to  its  true  name. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  27,  Indictment  and  Information,  {  614.] 

2.  Tbespass — Cbiminal  Responsibilitt— In- 
jTJBT  TO  "Shade  Tbees"— Statutes. 

Oak  and  hickory  trees  standing  on  the  bor- 
der of  a  public  highway  and  on  the  land  of  an 
owner  abutting  on  the  highway  are  shade  trees 
within  Ky.  St  1903,  g  1257,  punishing  the  cut- 
ting down  of  shade  trees. 

3.  Telephones  —  Constbuction   of   Line  — 
Consent  of  Owner  of  Land. 

Consent  of  an  owner  to  the  construction  by 
a  telephone  company  of  a  telephone  line  on  a 


part  of  his  land  does  not  authorize  the  company 
to  thereafter  change  its  line  to  another  part  ot 
the  land  over  his  objection. 

4.  Tbespass— iNjnsY  to  Real  EkRATB— Evi- 
dence—Sufficiency. 

On  the  trial  of  a  telephone  companv  for 
cutting  down  shade  trees  m  violation  of  Ky. 
St  1903,  i  1257,  evidence  held  to  Justify  a  find- 
ing that  the  cutting  down  of  the  trees  was  done 
by  the  employes  of  the  defendant  authorising  a 
conviction. 

5.  Same — Evidence— Admissibiutt. 

On  the  trial  of  a  telephone  company  for 
cutting  down  shade  trees  standing  on  the  bor- 
der of  a  public  highway,  evidence  that  the  super- 
nrisor  of  roads  gave  his  consent  to  the  cutting 
down  of  the  trees,  aooompanied  by  the  expres- 
sion of  his  opinion  that  the  trees  were  within 
the  highway,  but  unaccompanied  by  evidence 
that  the  trees  were  in  the  highway,  was  imma- 
terial. 

Appeal  from  Circuit  Court  Logan  Counly. 

"Not  to  be  officially  reported." 

The  RuBsellviUe  Home  Telephone  Company 
was  convicted  of  cutting  down  shade  trees, 
and  it  appeals.    Affirmed. 

S.  R.  Crewdson,  for  appellant  James 
Breathitt  Atty.  Oen.,  and  Theo.  B.  Blak- 
ey,  for  the  Commonwealth. 

SETTLE,  J.  Appellant  was  Indicted,  con- 
victed, and  fined  $60  in  the  court  below  for 
cutting  down  three  shade  trees  on  the  land 
of  H.  E.  Omdorf  without  his  consent  It  la 
Insisted  by  Its  able  counsel  that  the  convic- 
tion of  appellant  was  illegal,  and  several 
grounds  are  urged  for  a  reversal  of  the  Judg- 
ment of  conviction. 

First  It  Is  contended  that  the  Indictmoit 
having  been  returned  against  the  Home  Tele- 
phone Company  It  was  error  for  the  trial 
court  to  allow  an  order  to  be  entered  of  rec- 
ord changing  the  name  of  the  defendant  to 
the  RussellviUe  Home  Telephone  Company, 
which  Is  admitted  to  be  the  true  corporate 
name  of  appellant  The  change  of  name  was 
properly  made  because  expressly  authorized 
by  section  125,  Cr.  Code  Prac,  which  pro- 
vides: "An  error  as  to  the  name  of  the  de- 
fendant shall  not  vitiate  the  indictment  nor 
proceedings  thereon,  and  if  his  true  name  be 
discovered  at  any  time  before  execution,  as 
entry  shall  be  made  on  the  record  of  the  court 
of  his  true  name,  referring  to  the  fact  of  his 
being  indicted  by  the  name  mentioned  in  the 
indictment,  and  the  subsequent  proceedings 
shall  be  In  the  true  name."  In  Common- 
wealth V.  Jenkins,  115  Ky.  (12,  72  S.  W.  363, 
it  was  held:  "Jeff  Jenkins  having  been  in- 
dicted under  the  name  of  Albert  Jenkins,  the 
style  of  the  prosecution  may  be  changed  to 
Jeff  Jenkins  on  the  record,  though  a  per- 
son by  the  name  of  Albert  Jenkins  lived  in 
the  county,  and  by  mistake  was  first  arrest- 
ed." International  Harvester  Company  v. 
Commonwealth,  98  S.  W.  627,  SO  Ky.  Law 
Rep.  716. 

It  is  further  contended  by  appellant  that 
the  trees  cut  were  not  shade  trees.  Section 
1257,  Ky.  St  1903,  under  which  appellant 
was  indicted,  reads  as  follows:   "If  any  per- 
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son  shall  willfully  and  unlawfully  cut  down, 
or  destroy  by  belting,  topping,  or  otherwise 
any  fruit  or  shade  trees  of  another  •  *  * 
destroy  or  Injure  the  vegetables,  trees,  or 
shrubbery  of  another  person,  he  shall  be  fin- 
ed not  lees  than  $5.00,  nor  more  than  $500.- 
00."  Manifestly,  the  two  oaks  and  hickory 
tree  appellant  was  charged  with  cutting  were 
shade  trees  within  the  meaning  of  the  sec- 
tion, supra.  They  stood  upon  Omdorf's  land 
on  the  border  of  the  public  highway,  and 
trees  upon  the  highway  are  valuable  for  the 
shade  they  make  for  the  benefit  of  those  who 
travel  the  highway;  and  the  owner's  right 
to  protect  them  from  the  axe  was  not  lessen- 
ed by  the  fact  that  other  persons  using  the 
highway  in  common  with  htm  got  the  same 
enjoyment  be  received  from  the  shade  afToid- 
ed  by  the  trees  when  standing. 

It  is  further  contended  by  appellant  that 
the  trees  in  question  were  cut  by  the  permis- 
sion of  the  owner,  Omdorf.  This  contention 
is  not  sustained  by  the  record.  It  is  true 
the  telephone  poles  and  attached  lines  bad 
previously  been  erected  at  that  point  and 
from  there  through  other  parts  of  Omdorf's 
land,  under  an  agreement  that  he  should  be 
paid  for  the  damages  resulting  to  the  land; 
but  the  trees  were  cut  some  time  after  the 
oonstmotlon  of  the  telephone  Ihte,  in  remov- 
ing the  telephone  poles  from  where  tbey  were 
first  planted  and  again  putting  them  on  his 
land.  It  is  also  tme  that  Omdorf  had  thereto- 
fore recovered  Judgment  against  the  telephone 
company  for  the  damages  resulting  to  bis 
land  by  the  construction  of  the  telephone  line, 
but  this  fact  did  not  authorize  the  chang- 
ing of  the  line  upon  his  land  after  Its  erec- 
tion, without  his  consent.  In  other  words, 
Omdorrs  consent  that  the  telephone  line 
might  be  constructed  on  one  part  of  his  land 
did  not  authorize  the  telephone  company  to 
thereafter  change  It  to  another  part  of  his 
land  over  his  objection. 

The  only  serious  objection  made  by  appel- 
lant to  its  conviction  is  that  the  cutting  of 
the  trees  In  question  was  done  by  the  em- 
ployes of  the  Central  Telephone  Construc- 
tion Company  and  not  by  appellant.  On  this 
question  the  proof  Is  scant.  S.  J.  Rose  and 
those  acting  under  his  orders,  In  cutting  the 
trees  in  question,  claim  to  have  represented 
and  been  In  the  employ  of  the  Central  Tele- 
phone Construction  Company,  and  to  have 
had  permission  of  the  supervisor  of  county 
roads  to  do  the  catting.  The  testimony  shows, 
however,  that  at  that  time  Rose  was  also 
Qte  manager  of  the  appellant  company,  and, 
farther,  that  the  latter  then  had  Its  wires 
iqMm  and  attached  to  the  telephone  poles 
wbicb  bad  previously  t)een  erected  by  the 
OOiar  company,  including  those  changed  when 
the  trees  were  cut.  It  is  true  Rose  also  stat- 
ed that  the  appellant  company  had  not  then 
cammenced  operating  its  line,  though  it  was 
■m^iwg  arrangements  to  do  so,  and  shortly 
Oiereafter  did  begin  its  operation.  From  this 
testimony    it  would  appear  that  it  was  as 


much  to  the  Interest  of  the  appellant  com- 
pany to  change  the  poles  and  cut  the  trees, 
as  that  of  the  Central  Telephone  Construc- 
tion Company.  In  other  words,  appellant's 
lines  being  then  upon  the  poles,  gave  it  an 
interest  In  them,  and  made  It  as  necessary 
for  the  cutting  of  the  trees  to  be  done  In 
its  behalf  as  if  its  line  were  actually  In 
operation  at  the  time.  It  does  not  appear 
from  the  evidence  whether  appellant  became 
the  successor  of  the  Central  Telephone  Con- 
struction Compaivy  in  the  ownership  of  the 
IMles  and  lines  in  question,  or  whether  the 
poles  were  thereafter  used  by  both  companies. 
In  any  event  it  had,  at  the  time  of  the  cut- 
ting of  the  trees,  the  same  right  to  use  the 
poles  that  was  possessed  by  the  other  com- 
pany. It  cannot  be  said  in  view  of  the  fore- 
going facts  that  there  was  not  some  evi- 
dence authorizing  the  belief  upon  the  part  of 
the  Jury  that  api>ellant  was  responsible  for 
the  destruction  of  the  three  trees  on  Omdorf's 
la^d.  This  testimony,  though  slight,  seemed 
to  justify  the  submission  of  the  case  to  the 
jury,  and  they  having  found  appellant  guilty, 
we  are  not  disposed  to  interfere  with  _the 
verdict. 

We  attach  little  Importance  to  the  con- 
sent given  by  the  supervisor  of  roads  to  the 
cutting  of  the  trees  in  question,  as  his  testi- 
mony conclusively  shows  that  he  did  not  know 
the  boundary  of  the  highway  at  the  point  of 
the  cutting,  and  could  not  say  whether  the 
trees  were  in  the  highway,  or  outside  of  it. 
He  did  express  the  opinion  that  they  stood 
a  few  feet  within  the  highway,  which  If  true 
would  have  given  him  authority  to  have  them 
cat  and  removed;  but  to  show  such  au- 
thority It  should  have  been  made  to  appear, 
either  from  the  records  of  the  county  court 
establishing  the  road,  or  other  sufllclent  evi- 
dence, that  the  trees  were  upon  the  highway, 
and  no  such  evidence  was  Introduced. 

The  Instructions  are  not  objected  to.  They 
express  with  exceptional  clearness  and  brev- 
ity the  entire  law  of  the  case. 

Wherefore  the  Judgment  Is  afilrmed. 


CITY  OF  COVINGTON  v.  RBOENTHAI*  • 

(Court  of  Appeals  of  Kentucky.    April  21, 
1908.) 

1.  Evidence— Paboi,  Bvidenob— Contbadiot- 
INO  Written  Inctbuuert  —  Collateba.!. 
Whitings. 

The  rule  that  evidence  is  inadmissible  to 
contradict  a  written  instrument  unless  the  plead- 
ing alleges  that  there  was  a  mistake  therein 
does  not  apply  to  a  plat  not  referred  to  In  the 
pleading  and  forming  no  part  of  the  action,  but 
only  introduced  in  evidence  to  sastain  the  peti- 
tion. 

(Bid.  Note.— For  cases  in  point,  SM  Cent  Die. 
vol.  20,  Evidence,  {  1862.] 

2.  BjEonnNT— Tms  and  Riobt  to  Posses- 
sion—Evidenob. 

In  ejectment  by  a  city  to  recover  land  al- 
leKed  to  be  a  part  of  a  street,  evidence  held  to 
authorize  a  finding  that  the  premises  did  not 
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form  a  part  of  the  street,  but  belonged  to  defend- 
ant 

[Ed.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  17.  Ejectment  §!  280-28(3.] 

Appeal  flfom  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Ejectment  by  the  city  of  Covington  against 
Johanna  Regenthal.  From  a  Judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

F.  J.  Hanlon,  for  appellant  Robert  C. 
Simmons,  for  appellee. 

NUNN,  J.  Appellant  city  instituted  this 
action  In  ejectment  against  appellee  to  re- 
cover a  portion  of  a  street  known  as  the 
"Old  Lexington  State  Road."  The  city 
alleged  that  the  street  was  dedicated  to  it, 
and  that  appellee  was  in  possession  of  a 
portion  of  it  without  its  permission  or  con- 
sent. Appellee  answered,  denying  all  the  af- 
firmative allegations  of  the  petition.  A  trial 
was  had,  which  resulted  in  behalf  of  appel- 
lee. 

Appellant  does  not  complain  of  the  Instruc- 
tions of  the  court  to  the  Jury,  but  says  that 
the  court  erred  to  its  prejudice  In  permitting 
IncOtnpetent  evidence  to  be  introduced;  that 
Is,  it  allowed  oral  and  written  evidence  to  be 
introduced  to  contradict  and  explain  a  plat 
of  Morten's  addition  to  the  city  of  Covington, 
which  bad  been  filed  and  recorded  In  the 
county  court  clerk's  office  In  1870,  without  al- 
leging in  the  pleading  that  there  were  any 
mistakes  therein.  This  plat  formed  no  part 
of  the  pleadings  In  this  action,  and  was  not 
referred  to  therein.  It  was  only  introduced 
by  appellant  as  evidence  to  sustain  the  al- 
legations of  Its  petition,  and  the  rule  of 
pleading  referred  to  does  not  apply. 

It  was  developed  by  the  evidence  that  ap- 
Ijellee's  husband  bad  purchased  this  prop- 
erty abutting  on  the  Old  Lexington  State 
Road  from  Morten  In  January,  1871;  that 
an  old  slaughter  house  on  same  bad  been 
turned  around,  enlarged,  and  made  Into  a 
residence,  and  the  property  then  Inclosed 
by  a  fence,  which  had  been  maintained  on 
the  same  line  to  the  time  of  trial.  The 
ground  in  controversy  forms  the  front  of  ap- 
pellee's property ;  the  city  claiming  that  the 
alleged  street  included  enough  to  take  off  10 
or  12  feet  of  her  house.  Appellee  contends 
that  the  road  was  not  established  at  that 
place,  and  that  it  was  only  30  feet  wide,  and 
there  was  evidence  authorizing  the  Jury  to 
find  for  appellee  on  this  point  ' 

The  Morten  plat  referred  to  on  Its  face 
shows  that  It  was  not  made  by  an  expert  It 
appears  that  Morten  had  a  boundary  of  land 
surveyed  and  laid  off  Into  streets  and  lots, 
giving  the  dimensions  of  each,  and  dedicated 
the  streets  and  alleys  to  the  public,  other 
than  the  Old  Lexington  State  Road,  which 
was  one  of  the  boundaries  of  the  survey, 
and  in  which  he  stated  It  was  40  feet  wide. 
He  did  not  attempt  to  dedicate  this  road, 
and  the  proof  shows  that  It  had  been  estab- 
lished 75  or  100  years.    The  plat  represents 


this  road  as  ninnlng.  In  part,  from  west  to 
east,  and  then  turning  In  a  northeastern  di- 
rection, as  shown  by  the  proof,  ascending  a 
hill.  It  appears  that  appellee  owns  several 
lots  of  the  Morten  addition  abutting  this 
road  on  the  hillside.  Taking  the  lines  of 
this  road  as  represented  on  the  plat,  they  are 
straight;  but  taking  the  calls  of  the  lines 
of  the  lots  as  they  appear  on  the  plat,  evi- 
dently the  road  was  not  straight  at  the  time 
the  plat  was  made.  The  lots  abutting  upon 
this  road  owned  by  appellee  are  represented 
on  the  plat  as  of  the  same  widtti,  each  being 
extensions  of  26-foot  lots  from  Linden  ave- 
nue to  the  road.  There  Is  an  obvious  contra- 
diction between  the  straight  line  as  repre- 
sented on  the  plat  forming  the  boundary  of 
the  Old  Lexington  State  Road  abutting  these 
lots  and  the  figures  representing  the  length 
of  the  Bide  lines  of  these  lots,  because,  if 
the  street  line  were  straight,  the  dividing 
lines  between  the  lots  would  increase  uni- 
formly In  length  as  the  depth  of  the  lots  In- 
creased. This  will  be  readily  understood, 
for  the  lines  of  the  lots  running  from  Lin- 
den avenue  to  the  road  run  In  a  north  and 
south  course,  and  the  old  state  road  at  that 
point  runs  In  a  northeastern  course ;  but.  In- 
stead of  such  uniformity.  It  appears  from  the 
plat  that  while  the  line  between  lots  91  and 
92  is  14  feet  longer  than  the  line  between 
lots  90  and  91,  the  dividing  line  between  lots 
92  and  03  Is  26  feet  longer  than  the  dividing 
line  between  lota  91  and  92.  Then  we  find 
that  between  the  next  lots,  93  and  94,  the  in- 
crease in  length  again  Is  14  feet,  and  that  be- 
tween the  next  two  the  Increase  Is  13,  which 
is  the  same  as  the  Increase  in  the  line  be- 
tween lots  95  and  96.  According  to  the  re- 
corded length  of  the  side  lines  of  these  lots, 
which  were  evidently  measured  with  great 
care,  and  which  doubtless  conformed  to  the 
road  as  It  existed  when  the  plat  was  made,  a 
curve  appears  which  Is  exactly  identical  with 
that  shown  on  the  Kennedy  plat  filed  as  evi- 
dence In  the  action. 

Witness  Kennedy  was  at  the  time  of  trial 
72  years  of  age,  was  a  civil  engineer,  and  had 
repeatedly  surveyed  this  land,  and  had  made 
a  plat  for  the  party  owning  the  land  on  the 
opposite  side  of  the  state  road  from  Morten's. 
He  knew  the  location  of  the  Old  Lexington 
State  Road  at  the  time  Morten's  plat  was 
made,  and  stated  that  the  line  of  the  road 
was  not  straight,  but  curved,  as  represented 
by  appellee's  line  abutting  thereon.  Appel- 
lee purchased  to  the  Old  Lexington  State 
Road.  The  Issue  was  as  to  the  location  of 
this  road  at  the  time  appellee  purchased.  If 
the  location  of  the  road  was  as  Indicated  by 
the  straight  line  In  the  plat,  then  appellee 
has  a  portion  of  the  Old  Lexington  State 
Road ;  but  If  Its  location  is  governed  by  the 
description  of  the  lots  as  represented  in  the 
plat  and  other  evidence,  then  the  Jury  was 
authorized  to  find  In  behalf  of  appellee. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 
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rXITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  T.  HOWES  et  al. 

(Coart  of  Appeals  of  Kaitucky.    April  21, 
1908.) 

1.  PUSAOINO — VAKIANCE. 

In  an  action  on  an  attachment  bond,  an 
order  of  the  court  discharging  the  attachment 
guit  waa  offered  in  evidence,  the  caption  of 
which  recited  that  plaintiff  therein  was  "the 
Kentucky  Coal  Timber  Oil  Mineral  &  Land 
Co.,"  and  was  excluded  because  the  corporate 
name  of  the  plaintiff  in  that  action  did  not  con- 
tain the  word  "Mineral,"  and  the  case  was  con- 
tinned  on  plaintiff's  motion  to  give  him  an  op- 
portunity to  have  the  order  of  the  court  correct- 
ed. Plaintiff  filed  an  amended  petition  alleging 
that  the  word  "Mineral"  in  the  order  was  a 
clerical  error,  and  the  evidence  was  then  admit- 
ted. Held,  that  the  mistake  in  the  order  was 
iiimply  a  clerical  error,  and  the  court  erred  on 
the  former  trial  in  excluding  the  evidence  on 
that  ground. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  1312.] 

2.  AiTEAL— Review — Habitless  Ekbob  —  Af- 
fecting Paett  Not  ENrrn-BD  to  Succeed. 

Plaintiffs  having  made  out  their  case  on 
the  first  trial,  and  the  court  having  erred  in  ex- 
cluding the  evidence,  defendant  cannot  complain 
that  the  court  set  the  case  over  for  trial  at  an- 
other term. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vci  3,  Appeal  and  Error,  {}  4035-4037.] 

3.  Attachment— Action  on  Bond— Evidbnok 
—Deposition  or  Attaobino  Offices. 

While,  in  an  action  on  an  attachment  bond, 
the  order  of  the  court  discharging  the  attach- 
mmt,  in  connection  with  the  opinion  of  the 
judge,  which  was  a  part  of  the  record,  and  the 
other  proceedings  in  the  case,  including  the  copy 
of  the  attadiment,  made  out  a  prima  facie  case 
for  plaintiff,  the  deposition  of  the  officer  levying 
the  attachment  was  properly  admitted  to  show 
what  he  did,  and  the  nature  of  plaintifTs  loss 
resulting  from  his  store  being  closed  under  the 
attachment. 

4.  Same  —  WBONoroi,  Attachment  —  Attob- 
nkt'8  Fees  as  Damages. 

Where  an  attachment  is  wrongfully  sued 
oat.  and  is  discharged,  the  defendant  therein 
may  recover  on  the  attachment  bond  his  rea- 
siODable  counsel  fees  in  procuring  the  discharge 
of  the  attachment. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  6,  Attachment,  i  1294.] 

5.  Samb;— Question  fob  Juby. 

While  it  is  common  in  suits  on  attachment 
bonds  for  wrongful  attachment  to  show  by  law- 
yers what  is  a  reasonable  fee  in  estimating 
plaintifrs  damages,  the  jury  are  not  concluded 
by  snch  testimony  in  allowing  damages  for 
counsel  fees,  and  where  there  was  no  testimony 
as  to  virhat  is  a  reasonable  fee,  but  it  was  shown 
what  the  lawyers  did  and  how  much  they  were 
paid,  the  question  of  reasonable  counsel  fees 
was  properly  submitted  to  the  jury. 

6.  Sasck— BzoEssiVE  Damages. 

In  an  action  on  an  attachment  bond  for 
wrongfal  attachment,  where  the  lawyer's  fees 
for  defending  the  attachment  were  $350,  and 
plaintiff's  store  business  was  suspended  for  43 
days  thereby,  and  he  had  to  travel  some  dis- 
tance in  making  his  defense,  a  verdict  of  $550 
was  not  excessive. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  5,  Attachment,  |  1296.] 

AH>eal   from  Circuit  Court,  Boyd  Oonnty. 
"Not  to  be  oflBcially  reported." 
Action  by  E.  F.  Howes  and  otliers  against 
the  United  States  Fidelity  &  Guaranty  Com- 


pany.   From  a  Judgment  for  plaintiffs,  de- 
defendant  appeals.    Affirmed. 

D.  W.  Steele,  Jr.,  J.  J.  Montague,  and  L. 
T.  Everett,  for  appellant  O.  B.  .Wheeler, 
for  appellees. 

H0B80N,  J.  On  February  27,  1902,  the 
Kentucky  Coal  Timber  Oil  &  Land  Company 
brought  an  action  in  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Ken- 
tucky against  appellees  to  recover  the  sum 
of  f2,800,  and  took  out  an  attachment  which 
was  levied  upon  their  property.  To  obtain 
ttae  attachment  It  executed  an  attachment 
bond  with  the  United  States  Fidelity  & 
Guaranty  Company  as  Its  surety.  During 
the  progress  of  the  action  the  court  discharg- 
ed the  attachment,  after  which  this  action 
was  brought  by  appellees  against  the  United 
States  Fidelity  &  Guaranty  Company  upon 
the  attachment  bond  to  recover  the  damages 
which  they  had  sustained  by  reason  of  the 
wrongful  attachment,  which  they  alleged 
amounted  to  $1,175.  The  defendant  filed  an- 
swer controverting  the  allegations  of  the 
petition.  The  case  was  put  on  trial  before 
a  Jury,  and  on  the  trial  the  plalntifts,  to 
sustain  their  allegation  that  ttae  attachment 
had  been  discharged,  offered  In  evidence  an 
order  of  the  United  States  Circuit  Court,  In 
the  caption  of  which  the  plaintiff  was  stat- 
ed to  be  the  "Kentucky  Coal  Timber  Oil 
Mineral  &  Land  Co."  It  was  insisted  for 
the  defendant  that  this  order  did  not  show 
that  ttae  attachment  sued  for  bad  been  dis- 
charged, as  ttae  word  "Mineral"  did  not  oc- 
cur In  the  corporate  name  of  the  Kentucky 
Coal  Timber  Oil  &  Land  Company,  ttae  plain- 
tiff in  that  action.  Upon  a  taearing  of  the 
motion  to  exclude  ttae  testimony,  ttae  court 
rejected  ttae  evidence,  and  thereupon,  on  the 
motion  of  ttae  plaintiffs,  withdrew  the  case 
from  the  Jury,  and  continued  it  for  the  pur- 
pose of  giving  the  plaintiCF  an  opportunity 
to  have  ttae  order  corrected  In  the  court  in 
wtaich  it  was  entered.  The  plaintiff  filed  an 
amended  petition,  alleging  that  the  word 
"Mineral"  was  a  clerical  error,  and  that 
ttae  order  was  in  fact  entered  in  ttae  action 
referred  to.  At  the  next  term  of  the  court 
ttae  case  came  up  for  trial  again,  and  ttae 
plaintiff  Introduced  evidence  showing  that 
ttae  order  was  made  in  the  action  referred 
to  and  that  the  word  "Mineral"  in  the  cor- 
porate name  of  ttae  plaintiff  was  an  error 
of  the  clerk  in  entering  it  On  this  evidence, 
wtalcta  was  uncontradicted,  the  Jury  found 
for  the  plaintiff  in  ttae  sum  of  $550.  Ttae 
court  entered  Judgment  on  ttae  verdict,  and 
ttae  defendant  appeals. 

It  Is  manifest  from  the  record  that  the  or- 
der was  entered  In  the  case  referred  to,  and 
that  the  use  of  the  word  "Mineral"  In  the 
order  was  simply  a  clerical  error.  The  cir- 
cuit court  erred  on  ttae  original  trial  In  ex- 
cluding ttae  evidence,  and  on  the  second  trial 
he  properly  admitted  the  evidence,  and  sub- 
mitted ttae  case  to  the  jury.     The  order  of 
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the  court  in  connection  with  the  opinion  of 
the  judge  which  was  a  part  of  the  record, 
and  the  other  proceedings  iu  the  case,  made 
oat  for  the  plaintiff  a  prima  facie  case  with- 
out any  other  evidence.    The  copy  of  the  at- 
tachment,  with   the  return  made   upon   it, 
showed    that    the    plaintiff's    property    was 
levied  upon,  and  sustained  the  allegations  of 
the  petition  as  to  these  matters.    The  deposi- 
tion  of   the   officer   was  properly   admitted, 
however,  to  show  more  fully  what  he  did 
and  the  nature  of  the  loss  sustained  by  the 
plaintiffs  from  the  lodging  up  of  the  store. 
As  the  plaintiffs  made  out  their  case  on  the 
first  trial  and  the  court  erred  in  excluding 
the  evidence,  the  defendant  cannot  complain 
that  the  court  set  the  case  over  for  trial  at 
another    term.      Where    an    attachment    Is 
wrongfully  sued  out  and  is  discharged,  the  j 
defendant  In  the  attachment  may  recover  on  \ 
the  attachment  bond  his  reasonable  counsel 
fees  in  procuring  the  discharge  of  the  at-  ! 
tacbment    While  the  evidence  does  not  show  : 
what  would  be  a  reasonable  fee.  It  does  show  j 
what  the  attorneys  did  and  the  amount  of  i 
the  fee  which  was  paid  them ;  and  from  this  | 
the  jury  were  warranted  In  fixing  a  reason-  ; 
able  fee.    It  Is  common  to  offer  proof  In  such  I 
cases  by  attorneys  as  to  what  Is  a  reasonable  ' 
fee,  but,  when  the  lawyers  have  given  their  j 
opinion  the  jury  are  not  concluded  by  them, 
and  may  fix  the  fee  at  a  different  sum.    And  ' 
so,  where  there  Is  no  testimony  by  lawyers  i 
as  to  what  is  a  reasonable  fee,  but   it  Is  | 
shown  what  the  lawyers  did  and  how  much 
they  were  paid,  there  Is  enough  to  warrant 
the  submitting  of  the  case  to  the  jury;   for 
in  the  end  the  jury  must  decide  what  Is  a 
reasonable  fee.    The  jury  only  allowed  $560 
for  damages.    The  store  was  locked  up  from 
the  time  the  attachment  was  levied  until  It 
was  discharged,  a  period  of  43  days.     The 
defendants  had  to  go  to  Covington  and  were 
at    considerable   expense    there    In    making 
their  defense  to  the  attachment  Issue.    Their 
lawyer's  fee  was  $3.'50.     In  view  of  the  ex- 
pense the  plaintiffs  were  at,  the  length  of 
time  the  store  was  locked  up,  and  their  busi- 
ness was  suspended,  we  cannot  say  that  the 
verdict  for  $550  Is  excessive. 
Judgment  affirmed. 


POTTER  et  al.  v.  PORTER  et  al. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1908.) 

Tbusts— Execution  of  Trust  by  Tbusteb— 
Dorr  OF  Tbustex  to  Keep  Accounts. 
It  is  incumbent  on  a  trustee  to  keep  an  ac- 
curate account  of  his  doings  as  such,  and  where 
be  fails  to  do  so,  and  there  is  doubt  as  to  how 
his  accounts  with  the  trust  estate  really  stand, 
lie  can  obtain  no  relief  against  the  cestuis  que 
trust. 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to.be  officially  reported." 

Action  by  James  Hilton  and  wife  against 
E.  H.  Porter  for  a  settlement  of  Porter's  ac- 
«ount8  as  trustee.  In  which  J.  Whit  Potter 


was  joined  as  plaintiff  upon  his  succeeding 
Porter  as  trustee.  From  a  judgment  finding 
a  certain  sum  due  defendant  as  trustee, 
plaintiffs  appeal.  Reversed,  and  judgment 
directed. 

Sims  &  Orider,  for  appellants.  Thomas  W. 
Thomas  and  Samuel  D.  Hlnes,  for  appellees. 

HOBSON,  J.  On  October  25,  1890,  B.  H. 
Porter  was  appointed  trustee  of  the  estate  of 
James  Hilton  by  the  Warren  circuit  court; 
Hilton  being  dissipated  and  unfit  to  manage 
his  estate.  Porter  qualified  and  gave  bond, 
and  collected  from  the  administrator  of  Hil- 
ton's father  $16,083.  After  this,  on  January 
11, 1892,  he  collected  tram  the  administrator 
111,351.74,  the  two  sums  so  collected  amount- 
ing hi  all  to  128,034.74.     On  December  22. 

1896,  Hilton  and  wife  filed  this  suit  against 
Porter,  as  trustee,  and  his  surety,  alleging 
that  he  had  never  settled  his  accounts,  and 
praying  that  he  be  required  to  settle  his  ac- 
counts, disclosing  what  property  he  had  in 
his  hands,  and  that  judgment  be  entered  for 
the  balance  due  them.    At  the  February  term, 

1897,  Porter  resigned  as  trustee,  and  J.  Whit 
Potter  was  appointed  as  trustee  In  his  stead. 
Potter  as  trustee  was  joined  as  party  plain- 
tiff in  the  action,  and  the  case  was  referred 
to  a  commissioner  to  make  a  settlement  of 
the  accounts  of  Porter,  as  trustee.  The  com- 
missioner filed  his  report  on  May  26,  1897. 
In  this  report  he  showed  that  Porter,  as  trus- 
tee, had  received  In  money  $28,695.61;  that 
$6,700  of  this  was  Invested  In  real  estate; 
that  be  had  otherwise  expended  $20,794.68. 
leaving  a  balance  In  his  hands  of  $1,100.92. 
The  plaintiffs  and  the  present  trustee  filed 
exceptions  to  this  report  at  that  term,  but 
these  exceptions  seem  to  have  been  lost,  and 
are  not  in  the  record.  They  also  filed  an 
amended  petition,  and  the  case  was  referred 
back  to  the  commissioner  to  take  evidence 
and  report  further.    At  the  December  term. 

1898,  the  papers  in  the  case  having  been  lost, 
it  was  referred  to  the  commissioner  to  sup- 
ply the  lost  record,  and  at  this  term  the 
commissioner  filed  supplemental  report,  in 
which  he  showed  what  xiart  of  the  estate  had 
been  turned  over  by  Porter  as  trustee  to  his 
successor.  The  estate  received  by  Porter  as 
trustee  consisted  of  certain  Louisville  city 
bonds  and  certain  railroad  bonds.  The  pa- 
pers had  ben  burned  more  or  less,  and  were 
In  bad  condition.  The  only  thing  that  Porter 
turned  over  to  bis  successor  was  the  real  es- 
tate and  certain  of  the  bonds  which  for  one 
reason  or  another  he  had  been  unable  to 
collect  At  the  February  term,  1904,  noth- 
ing further  having  been  done  in -the  mean- 
time, the  case  was  reinstated  upon  the  dock- 
et, and  the  defendant  Porter  filed  exceptionii 
to  the  master's  report.  By  these  exceptions 
he  showed  that  the  estate  was  Indebted  to 
him  In  the  sum  of  $4,872.01.  At  the  May 
term,  1905,  Porter  filed  amended  exceptions. 
which  he  accompanied  with  a  statement  of 
his  accounts  from  the  beginning,  which  show- 
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ed  that  tbe  estate  waa  Indebted  to  him  in 
the  snm  of  $1,662.76.  On  Noveniber  20,  1906, 
tbe  commissioner  under  an  order  of  tbe  court 
revised  his  report  of  settlement,  in  which  he 
corrected  some  minor  errors,  but  brought  out 
Porter  to  be  in  debt  to  the  estate  on  prac- 
tically the  same  amount  aa  before.  £xcei>- 
tions  were  filed  to  this  report  by  Porter,  and 
the  case  being  heard  by  the  court  the  excep- 
tions were  sustained,  and  it  was  adjudged 
that  the  estate  was  indebted  to  Porter  in  the 
warn  of  $1362.76,  with  interest  from  May 
25,  1897.  From  this  judgment,  the  plaintiffs 
appeal. 

It  is  manifest  from  the  proof  that  the  ap- 
pellee Porter  has  no  adequate  idea  how  b«^ 
in  fact,  stands  with  this  estate.  In  one  pf 
bis  exceptions  as  shown  he  claimed  that  the 
estate  owed  him  $4,872.91.  In  his  statement 
of  the  account  which  he  afterward  filed  he 
made  the  balance  due  him  $1,662.76.  The 
court  entered  a  judgment  in  his  favor  for 
$1,362.76.  He  Icept  no  proper  account  of  his 
doings  as  trustee.  He  kept  only  a  cash  ac- 
count, and  this  cash  account  was  so  kept  as 
to  be  of  little  value  in  the  settlement,  for 
the  reason  that  be  frequently  paid  debts  with 
stocks  and  bonds,  and  credited  himself  for 
paying  in  cash.  He  has  furnished  us  with 
no  list  of  tbe  stocks  and  bonds  which  he  re- 
ceived, and  he  furnished  no  adequate  state- 
ment of  what  be  did  with  the  stocks  and 
bonds,  80  that  no  intelligent  statement  can 
be  made  of  his  accounts  from  the  data  fur- 
nished by  the  record.  In  addition  to  this,  we 
are  satisfied  from  tbe  evidence  that,  when 
Porter  turned  over  the  estate  to  his  successor 
in  1897,  he  did  not  conceive  that  the  estate 
•wed  him  $4,800  or  $1,600  or  $1,300  or  any 
other  sum.  He  may  not  liave  known  then 
accurately  how  be  stood,  but  there  is  noth- 
iag  In  the  record  to  indicate  that  he  at  any 
time  understood  that  be  was  advancing  mon- 
ey to  Hilton  outside  of  what  was  In  bis 
hands.  It  is  incumbent  on  a  trustee  to  keep 
an  accurate  account  of  his  doings  as  such, 
and  no  judgment  will  be  entered  by  tbe  chan- 
cellor against  bis  cestuis  qui  trust,  where, 
upon  the  showing  made  by  the  trustee,  the 
mind  Is  left  in  doubt  as  to  how  tlie  account 
really  stands;  for  to  keep  an  accurate  ac- 
count is  one  of  the  primary  duties  of  a  trus- 
tee, and,  if  he  has  not  kept  an  accurate  ac- 
count as  trustee,  the  chancellor  will  give 
bim  no  relief  against  his  trust  estate,  when 
there  is  doubt  as  to  bow  tbe  account  in  truth 
stands.  Tbe  evidence  in  tbe  case  at  bar  is 
not  sufficient  to  warrant  us  in  giving  a  judg- 
ment against  the  trustee;  but  the  credits 
wliidi  be  asks  are  Involved  In  so  much  doubt 
that  no  judgment  should  be  entered  in  his 
favor  against  the  trust  estate. 

Tbe  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  a  judgment  off- 
setting the  claims  of  the  plaintiffs  against 
tbe  defendant,  and  adjudging  each  party  to 
pay  one-half  tbe  cost  in  tbe  circuit  court 


BAUGH  et  aL  t.  BAUGH'S  ADM'R. 

(Court  of  Appeals  of  Kentncky.     April  22, 
1908.) 

Pabknt  and  Child— Action  fob  Sebvicxs  or 

Child. 

To  support  an  action  for  compensation  for 
services  of  children  rendered  their  parent,  it 
mast  be  alleged  and  proved  that  there  was  a  di- 
rect positive  and  unequivocal  promise  on  the 
part  of  the  parent  to  pay  for  the  services,  or 
otherwise  it  will  be  presumed  that  they  were 
gratuitously  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Work  and  Labor,  (i  41,  48,  49.] 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  officially  reported." 

Action  by  W.  N.  Baugh  and  others  against 
L.  N.  Baugh's  administrator.  Judgment  of 
dismissal  on  demurrer,  and  plalntlfts  appeal. 
Affirmed. 

Browder  &  Browder,  for  appellants.  S.  R. 
CrewdBon,  for  appellee. 

LASSINQ,  J.  Appellants  sued  the  adminis- 
trator of  their  father's  estate  to  recover  the 
sum  of  $1,700  for  services  alleged  to  have 
been  rendered  to  their  father  during  the  last 
17  years  of  his  lifetime  in  waiting  on,  caring 
for,  and  nursing  him.  It  is  alleged  that  these 
services  were  rendered  by  appellants  to  their 
father  at  bis  special  Instance  and  request; 
that  they  were  reasonably  worth  the  sums 
charged  therefor,  to  wit,  $100  per  annum; 
that  their  father  was  old,  feeble,  and  infirm, 
and  that  his  condition  required  that  the  serv- 
ices be  rendered.  They  proved  the  extent  and 
value  of  the  services  by  the  affidavits  of 
neighbors  familiar  therewith,  and  presented 
the  proof  of  their  claim  to  the  administrator, 
and  demanded  payment  thereof.  This  was  re- 
fused. They  thereupon  filed  their  suit,  set- 
ting up  the  facts,  and  prayed  judgment  for 
the  amount  of  their  claim.  The  administra- 
tor demurred  to  their  petition,  and,  the  de- 
murrer being  sustained,  they  declined  to 
amend.  Their  petition  was  dismissed,  and 
they  appeal.  Tbe  sole  question  is  tbe  suffi- 
ciency of  the  i)etition. 

The  question  raised  here  has  been  many 
times  before  this  court;  and  it  has  been  In- 
variably held  that,  in  order  to  support  a  cause 
of  action  for  services  of  this  character  ren- 
dered a  parent  by  a  child.  It  must  be  alleged 
and  proven  that  there  was  a  direct,  positive, 
and  unequivocal  promise  on  the  part  of  tbe 
parent  to  pay  for  such  services,  otherwise  it 
is  presumed  that  the  services  were  gratui- 
tously rendered.  In  the  case  of  Reynolds' 
Adm'r  v.  Reynolds,  92  Ky.  656,  18  S.  W.  517, 
wherein  it  was  shown  that  a  daughter  after 
reaching  her  majority  had  remained  with  her 
father  and  rendered  valuable  services  to  bIm 
in  bis  home,  thfs  court  held  that  she  was  not 
entitled  to  compensation  therefor,  although  it 
recognized  that  the  services  which  she  had 
rendered  were  not  only  valuable,  but  deserv- 
ing, and  In  denying  her  right  to  recover,  said : 
"If  this  daughter  or  the  children  of  any  par- 
ents were  permitted  to  claim  compensation 
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on  such  facts  as  are  bere  presented,  then  tbe 
question  would  constantly  arise  between  them 
as  to  tbe  merits  of  their  several  claims,  and 
the  obligation  on  the  parent  to  pay  each  child 
claiming  to  have  contributed  more  than  an- 
other, and  all  enjoying  tbe  comforts,  the 
support,  and  the  enjoyments  of  the  same  pa- 
rental home.  *  *  •  We  are  not  Inclined  to 
concur  In  tbe  doctrine  that  after  the  child 
arrives  at  age  tbe  law  raises  a  promise  to 
pay  for  such  services,  although  some  of  the 
authorities  go  to  that  extent.  In  this  case 
the  children,  save  the  appellee,  bad  left  tbe 
parental  roof,  and  she  was  mistress  of  the 
household.  *  *  *  The  filial  devotion  of 
this  plaintiff  to  her  parent  is  to  be  admired, 
and  whatever  may  be  said,  and  truly  said,  of 
her  real  worth,  still  If  a  precedent  should  be 
established  by  which  tbe  mere  declaration  of 
the  parent  that  his  child  should  be  well  paid 
for  her  services,  and  she  deserved  pay,  and 
he  Intended  to  provide  for  her,  Is  to  be  re- 
garded as  a  contract,  or  as  evidence  sofSdent 
upon  which  to  Infer  that  such  a  contract 
existed,  then  almost  every  child  could  make 
out  a  case  against  parents  for  services  ren- 
dered after  arriving  at  age,  and  in  families 
with  many  children  would  result  in  almost 
every  Instance  after  the  death  of  the  parents 
In  litigation  and  strife."  In  tbe  case  of  Price 
V.  Price's  Executor,  101  Ky.  28.  39  8.  W.  429, 
a  claim  was  presented  by  appellant  against 
tbe  administrator  of  her  brother's  estate  for 
services  rendered  at  his  especial  Instance  and 
request,  and  in  compliance  with  bis  earnest 
entreaty,  In  housekeeping,  cooking,  washing, 
and  nursing  and  waiting  on  him  for  some 
time  prior  to  his  death.  In  denying  her  right 
to  recover  this  court  said:  "It  may  be  conced- 
ed that  her  services  were  such  as  to  Justify 
her  in  ezi>ectlDg  that  her  brother  would  pro- 
vide for  her  liberally.  But  tbe  relationship 
between  the  parties  was  such  as  to  raise  the 
legal  presumption  that  they  lived  together  as 
a  matter  of  mutual  convenience,  and,  with 
such  relationship  existing,  the  law  will  not 
imply  a  promise  of  compensation.  •  •  • 
The  law  implies  no  contract  to  compensate 
for  services  rendered  by  one  person  to  an- 
other when  tbe  parties  stand  In  relation  of 
parent  and  child  or  brother  and  sister.  Much 
stricter  proof  Is  and  should  be  required  in 
such  cases  than  In  cases  arising  between 
strangers."  And  in  the  case  of  Wallace  v. 
Denny's  Administrator,  90  S.  W.  1046,  28  Ky. 
Law  Rep.  978,  in  which  a  son  sought  to  recov- 
er for  services  rendered  his  mother  during 
the  latter  years  of  her  life,  this  court  held: 
"Where  tbe  relationship  of  the  parties  is  such 
as  to  raise  the  presumption  that  they  lived 
together  as  a  mutual  convenience,  the  law 
does  not  Imply  a  promise  thdt  compensation 
will  be  made  for  services  thus  rendered." 

It  may  be  admitted  that  the  services  ren- 
dered by  appellants  to  their  father  in  his  de- 
clining years  were  necessary  and  were  valu- 
able; yet,  In  the  absence  of  an  express  con- 
tract and  agreement  on  bis  part  to  compen- 


sate them  for  same,  under  the  authority  of 
the  cases  above  cited,  it  must  be  conceded 
that  they  cannot  recover  therefor,  nor  do  the 
facts  alleged  in  the  pleading  Justify  the  con- 
clusion that  at  the  time  tills  service  was  be- 
ing rendered  appellants  contemplated  making 
a  charge  therefor. 

For  the  reasons  indicated,  the  Judgment  Is 
affirmed. 


LOUISVIIXB  &  N.  R.  CO.  r.  GORMLEY. 

(Court  of  Appeals  of  Kentucky.    April  24, 
1908.) 

1.  Gabbibbb— Cabmaok  of  Live  Stock— Ddtt 

TO  TBARSPOBT— lilABIUTY  FOB  iNJtTBT   A.MD 

Dklat. 

Where  a  carrier  agrees  to  ship  a  race  horse 
over  its  line  and  tbe  Tine  of  a  connecting  car- 
rier, it  is  its  duty  to  provide  a  suitable  car,  and 
to  transport  it  to  its  destination  safely  and 
without  unreasonable  delay ;  and,  If  it  carries 
the  horse  out  of  tbe  way  so  as  to  cause  an- 
necessary  delay,  and  by  reason  thereof  it  is 
injured,  or  the  owner  is  prevented  from  keeping 
his  horse's  engagements  in  the  races  in  which 
it  was  entered,  and  tbe  purpose  for  which  it  was 
being  shipped  was  known  to  the  shipper,  it  is 
liable  for  the  damage  sustained  thereby. 

[Ed.  Note. — ^For  cases  in  noint,  see  Cent.  Dig. 
vol.  9,  Carriers,  If  920-922.] 

2.  Saub. 

The  fact  that  a  carrier  takes  a  horse  ont  of 
the  usual  course  of  siiipment,  so  that  its  deliv- 
ery at  the  point  of  destination  will  be  thereby 
materially  and  unnecessarily  delayed,  does  not 
warrant  the  owner  or  his  agents  in  removing  it 
from  the  car  at  a  place  en  route  where  no  suit- 
able means  are  j)rovided  for  removal,  and  run 
the  risk  of  injuring  it,  and,  if  it  is  done  without 
the  carrier's  consent,  it  will  not  be  liable  for 
any  resulting  injury. 

8.  Saiib— Action  fob  Irjxtbt  to  Stock— Ih- 
bibuctions. 

In  an  action  against  a  carrier  for  injury  to 
a  horse  during  transportation,  where  the  whole 
case,  outside  of  the  extent  of  the  injury,  turn- 
ed upon  the  point  as  to  whether  or  not  the  own- 
er of  the  horse  voluntarily  undertook  to  take 
it  from  the  car  at  the  junction  point  of  the  con- 
necting line,  or  whether  he  did  so  under  the  or- 
der or  direction  of  the  carrier,  and  all  the  proof 
taken  was  directed  along  that  line,  and  it  was 
conceded  that  the  carrier  bad  no  suitable  means 
at  that  point  for  loading  or  unloading;  stock,  it 
was  error  to  refuse  to  instruct  on  the  issue  as  to 
the  circumstances  under  which  the  horse  was 
taken  from  the  car,  and  to  instruct  on  the  ques- 
tion whether  the  means  provided  for  unloading 
live  stock  at  the  junction  point  were  suitable. 

4.  Sake— Measube  of  Davaoes. 

In  an  action  against  a  carrier  for  injuries 
to  a  horse,  an  instruction  limiting  the  damages 
to  such  injury  as  was  ascertainable  immediately 
after  the  accident  was  not  prejudicial  to  defend- 
ant, since  plaintiff  was  entitled  to  recover,  if  at 
all,  for  all  injury  which  was  the  direct  result  of 
the  accident,  and,  in  order  to  properly  ascertain 
the  extent  of  this  injury,  it  would  be  competent 
to  show  the  horse's  condition,  not  immediately 
after  the  accident,  but  down  to  the  date  of  the 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §{  9C3,  964.] 

Appeal  from  Circuit  Court,  Madisoa 
County. 

"Not  to  be  officially  reported." 

Action  by  W.  C.  Gormley  against  the  Louis- 
ville &  Nashville  Railroad  Company.    Jndg- 
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ment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Benjamin  D.  Warfleld,  J.  A.  Sullivan,  and 
Jdo.  T.  Shelbj,  for  appellant  Smith  &  Smith, 
for  appellee. 

LASSING,  J.  In  September,  1006,  the  ap- 
pellee, W.  C.  Gormley,  shipped  a  horse  from 
Richmond,  Ky.,  to  Harriman,  Tenu.  The 
point  of  destination  was  beyond  the  lines  of 
the  appellant  company  and  upon  the  Sonth- 
ern  Bailway.  The  car  containing  the  horse 
was  carried  by  the  appellant  company  to  a 
point  called  "Coal  Creek,"  on  Its  line,  where 
the  appellant  company  connects  with  the 
Sonthem  Railway  Company,  but,  for  some 
reason  unexplained  in  the  record,  the  South- 
em  Railway  refused  to  receive  the  car  con- 
taining the  horse,  and  appellee  had  either  to 
Dnload  the  horse  and  resblp  it  in  a  car  of 
the  Southern  Railway  Company,  or  else  have 
the  car  shipped  back  to  Jellico,  on  the  ap- 
pellant company's  line,  a  distance  of  some 
30  or  40  miles,  where  the  car  Itself  could  be 
transferred  to,  and  would  be  received  by 
the  Sonthem  Railway  Company  for  transpor- 
tation on  to  Its  destination,  Harriman,  Teim. 
There  were  no  cattle  pens  at  Coal  Creek,  and 
no  chute  or  other  facility  for  the  loading  or 
unloading  of  stock  from  cars.  The  platform 
at  the  depot  was  about  the  same  height  as 
the  floor  of  the  car,  but  was  some  four  or 
five  feet  from  the  edge  of  the  car,  so  that, 
if  the  horse  was  to  be  unloaded  from  the  car 
at  that  point.  It  could  only  be  done  by  bridg- 
ing this  distance,  and  then  by  Improvising 
some  means  to  get  the  horse  from  the  plat- 
form to  the  ground.  There  Is  no  difference  or 
dispute  between  appellant  and  appellee  as  to 
the  facts  connected  with  this  case  about  the 
shipment,  until  the  Southern  Railway  re- 
fused to  receive  the  car  containing  the  horse 
from  the  Louisville  &  Nashville  Railroad 
Company.  Appellant  insists  that  it  there- 
upon notified  the  man  In  charge  of  the  horse 
that  the  Southern  Railway  Company  would 
not  receive  the  car,  and  that  they  would  have 
to  carry  it  back  to  Jellico,  at  which  point 
the  Southern  Railway  would  receive  it,  as 
they  had  no  facility  for  unloading  the  horse 
there;  whereas,  appellee  contends  that,  when 
the  car  reached  Coal  Creek,  his  agent  and 
servant  In  charge  of  the  horse  was  directed 
to  unload  or  remove  said  horse  from  the  car, 
as  the  Southern  Railway  would  not  receive 
the  shipment,  and  that  In  compliance  with 
fhe  orders  of  and  under  the  direction  and  su- 
pervision of  Its  station  agent  the  horse  was 
unloaded  from  the  car.  and  while  being  so 
unloaded  was  Injured.  Appellant  alleges 
that,  when  it  offered  to  take  the  horse  back 
to  Jellico,  the  man  In  charge  thereof  objected, 
on  tfae  ground  that  this  would  occasion  a 
considerable  delay,  and  proceeded  to  make 
arraxij^ements  to  unload  the  horse,  so  that 
it  conUI  be  reshlpped  over  the  Southern  Rail- 
way :  that  he  improvised  a  bridge  from  the 
nr  to   the  depot  platform,  and  forced  the 


horse  out  over  same,  and  then  caused  the 
horse  to  jump  from  the  platform  to  the 
ground,  a  distance  of  four  or  five  feet,  there- 
by causing  the  Injury,  If  any,  complained  of. 
It  is  not  charged  that  the  horse  was  Injured 
in  any  wise  during  the  trip  from  Richmond  to 
Coal  Creek,  so  that  any  Injury  which  resulted 
to  him  must  have  occurred  while  he  was  be- 
ing unloaded  from  the  car  to  t^e  platform  or 
jumped  from  the  platform  to  the  ground. 
The  answer  charges  that  it  was  the  duty  of 
the  appellee  to  load  and  unload  the  horse; 
that  the  only  duty  that  appellant  bad  to  per- 
form In  connection  therewith  was  to  furnish 
the  necessary  hands  or  assistants.  The  re- 
ply admits  that  it  was  the  duty  of  appellee 
to  unload  the  horse,  and  It  Is  not  denied 
that  appellant  furnished  all  the  help  that 
was  needed  to  properly  do  so. 

The  whole  case,  so  far  as  the  question  of 
appellant's  negligence  Is  concerned,  turns  up- 
on the  point  as  to  whether  or  not  appellee 
voluntarily  undertook  to  take  the  horse  from 
the  car  at  Coal  Creek,  or  whether  he  did  so 
under  the  order  and  direction  of  appellant 
It  Is  admitted  that  appellant  company  bad  no 
suitable  means  at  Coal  Creek  for  loading  or 
unloading  stock;  In  fact,  It  had  no  means 
at  all  for  doing  so.  The  only  way  that  it 
could  be  done  was  the  way  In  which  It  was 
attempted  to  be  done,  to  wit,  by  taking  some 
scantling  and  improvising  a  bridge  from  the 
car  door  to  the  platform,  and  from  the  plat- 
form to  the  ground.  It  seems  that  with  the 
aid  and  assistance  of  two  or  three  helpers, 
the  distance  between  the  car  and  the  plat- 
form was  bridged,  but  that  no  effort  wa^ 
made  to  provide  a  means  for  taking 
the  horse  from  the  platform  to  the  ground, 
and  that  the  man  in  charge  thereof  caused 
him  to  jump  to  the  ground.  Whether  the  in- 
jury. If  any,  was  received  by  the  horse  In 
being  removed  from  the  car  to  the  platform 
or  In  being  caused  to  jump  to  the  ground  Is 
not  clear.  The  only  Issue  made  by  the  plead- 
ings, outside  of  the  extent  of  the  injury,  was 
that  above  Indicated.  All  of  the  proof  taken 
was  directed  along  this  line,  but  the  trial 
judge  refused  to  Instruct  the  jury  upon  this 
point,  although  requested  to  do  so,  and  made 
the  case  turn  upon  a  question  which  was  not 
put  In  Issue  by  either  the  pleadings  or  the 
proof,  and  of  this  ruling  the  appellant  com- 
plains. 

Under  Its  contract  and  agreement  to  trans- 
port this  horse  from  Richmond  over  its  line 
and  the  line  of  Its  connecting  carrier  to  Har- 
riman, Tenn.,  It  was  the  duty  of  appellant 
to  provide  a  suitable  car  in  which  to  ship 
the  horse,  and,  after  having  received  It.  to 
transport  it  to  Its  destination  safely  and  with- 
out unreasonable  delay.  For  any  failure  on 
Its  part  to  do  BO  It  would  be  liable  to  appel- 
lee for  such  damages  as  he  sustained  there- 
by. If,  in  the  course  of  such  shipment,  it 
carried  the  horse  out  of  the  way  so  as  to 
cause  an  unusual  and  unnecessary  delay  In 
the  shipment,  and,  by  reason  thereof,  appel- 


Digitized  by 


Google 


348 


109  SOUTHWESTERN  REPORTER. 


(Kjr. 


lee's  horse  was  Injured,  or  appellee  was  pre- 
vented from  keeping  his  horse's  engagements 
in  the  trots  or  races  In  which  he  was  en- 
tered, If  the  purposes  for  which  he  was  be- 
ing shipped  were  known  to  appellant,  then 
appellant  would  be  liable  to  appellee  for  such 
damage  as  he  sustained  thereby.  Bat  the 
fact  that  the  horse  was  carried  out  of  the 
usual  way  or  coarse  of  shipment,  and  his 
delivery  at  the  point  of  destination  was  ma- 
terially aud  unnecessarily  delayed,  would  not 
warrant  or  authorize  appellee  In  removing 
blm  from  the  car  at  a  place  where  no  suit- 
able means  was  provided  for  such  removal, 
and  run  the  risk  of  injuring  him.  And  if 
appellee  or  those  in  charge  of  the  horse,  rep- 
resenting him,  did  so  without  the  consent  of 
appellant,  then  appellant  should  not  be  held 
liable  for  any  Injury  which  the  horse  may 
have  received  while  being  thus  removed  from 
the  car.  The  company  pleaded  that  it  stood 
ready,  willing,  and  able  to  perform  its  con- 
tract, and  that,  had  it  been  permitted  to  do 
so,  it  would  have  safely  delivered  the  horse 
at  its  destination ;  that  while  the  horse  wias 
in  its  care  and  custody,  and  it  was  permitted 
to  exercise  control  over  it,  it  was  uninjured, 
bat  that  the  man  In  charge  thereof,  and  with- 
out its  consent  and  over  its  objection,  insisted 
on  taking  the  horse  from  the  car  at  Coal 
Creek,  although  he  knew  and  understood  that 
the  company  was  provided  with  no  suitable 
means  for  unloading  it  at  that  point,  and 
that,  While  appellee's  agent  was  so  unload- 
ing the  horse,  It  was  injured. 

Appellant  insists  that  for  this  injury  It  is 
Ifi  no  wise  liable,  but  that  it  was  due  solely 
to  the  act  of  appellee's  ag«it,  the  man  In 
charge  of  the  horse.  We  are  of  opinion  that 
appellant  is  correct  in  its  contention  that  this 
Issue  should  have  been  presented  to  the  jury 
by  appropriate  instruction.  We  are  further 
of  opinion  that  the  pleadings  in  this  case  war- 
ranted the  presentation  of  no  other  issue  than 
this,  outside  of  the  question  of  the  extent  of 
the  injury,  if  any,  which  the  horse  received. 
The  question  of  the  suitableness  or  unsult- 
ableness  of  the  means  provided  for  unloading 
live  stock  at  Coal  Creek  was  not  in  issue, 
and  should  not  have  been  presented  to  the 
jury  at  all :  for  it  was  expressly  admitted 
that  the  company  had  at  that  point  no  facili- 
ties whatever  for  the  loading  or  unloading  of 
live  stock,  and  the  company  expressly  de- 
nied that  it  attempted  to  or  authorized  the 
said  horse  to  be  unloaded  at  that  point 

Appellant  also  complains  of  Instruction  No. 
1  as  given  by  the  court,  because  It  did  not 
clearly  instruct  the  jury  on  the  measure  of 
appellee's  damage,  if  any;  the  objection  being 
to  the  use  of  the  word  "Immediately"  before 
he  was  injured  and  "Immediately"  after  he 
was  injured.  Technically  construed  this  In- 
struction Is,  perhaps,  objectionable,  but  it 
was  more  favorable  to  appellant  than  other- 
wise, for  strictly  construed  it  limited  the 
damages  to  such  injury  as  was  ascertainable 
immediately  after  the  accident,  whereas  ap- 


pellee was  entitled  to  recover,  if  at  all,  for 
all  injury  which  was  the  immediate  or  direct 
result  of  the  accident,  and,  in  order  to  prop- 
erly ascertain  the  extent  of  this  Injury,  It 
would  be  competent  to  show  the  horse's  con- 
dition, not  only  immediately  after  the  acci- 
dent, but  following  same  down  to  the<  date  of 
the  trial. 

For  the  reasons  given,  the  judgment  of  the 
lower  court  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 


TAYLOR  &  CRATE  v.  BURT  &  BRABB 
LUMBER  CO. 


(Court  of  Appeals  of  Kentucky. 
1908.) 


April  24. 


1.  Tbespass— Cttttino  Tbbes— Riairr  of  Ac- 
tion— TrrLB  op  Plaintift. 

In  trespass  for  entering  plaintiff's  land  and 
cutting  trees,  where  plaintiFg  rendors  entered 
upon  the  land  and  had  been  in  continuoua  ad- 
verse poRsession  from  25  to  30  years,  claiming 
to  own  it  to  a  well-deflned  boundary,  and  the 
trees  were  cnt  within  the  boundaries,  plaintiff 
was  entitled  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trespass,  t  21.] 

2.  Advebse  Possession— RBQUisrrBS—ACTUAi. 
Possession— What  CoNSTrrtiTKS. 

A  claimant  entering  upon  land  under  a  deed 
describing  a  boundary,  intending  to  take  pos- 
session of  the  entire  tract,  no  part  of  which  was 
at  the  time  of  entry  actually  possessed  by  any 
other  claimant  adversely,  is  by  construction  of 
law  in  the  actual  possession  of  all  the  land  in- 
cluded within  the  boundaries  descrilied. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  1.  Adverse  Possession,  §g  647-574.] 

8.  Tbespass  —  CurriNo   Tbees  —  NATintK   of 
Remedy— Detinue. 

Where  plaintifF  owned  the  land  apon  which 
the  trees  wrongfully  cut  by  defendant  were 
standing,  plaintiff  could  maintain  either  detinue 
or  trespass  for  the  value  therof. 

4.  Same— Tmjt  ot  Plaintitf- Possession — 

Necessity. 

If  plaintiff  owned  the  land  on  which  the  trees 
wrongfully  cut.  by  defendant  were  standing,  it 
was  immaterial  whether  it  was  actually  in  pos- 
session of  the  land  at  the  time  the  trees  were 
cut. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trespass,  8§  32-37.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  reported." 

Trespass  by  the  Burt  &  Brabb  Lumber 
Company  against  Taylor  &  Crate.  From 
a  judgment  dismissing  the  petition,  plaintiff 
appeals.     Reversed  for  further  proceedings. 

O.  H.  Pollard.  W.  B.  Dixon,  and  B.  R. 
Bosley,  for  appellant.  J.  J.  C.  Bach,  for  ap- 
pellee. 

BARKER,    3.     The   plaintiff   (appellant) 

alleges  in  its  petition  that  it  is  a  corpora- 
tion, and  that  it  owns  and  is  in  possession 
of  a  large  tract  of  land  in  Breathitt  coun- 
ty. Ky..  which  Is  described  by  metes  and 
Iwunds.  and  Is  alleged  to  contain  3,600  acres; 
that  the  defendant  trespassed  upon  its  land. 
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•nd  wrongfully  and  nnlawfnlly,  and  wttta 
force  and  arms,  and  against  Ita  will  and  con- 
sent,   cut    down    35    valiiable    poplar    trees, 
which  were  then  standing  on  it,  and  cut 
these  trees  into  saw  logs,   numbering  106 
In  all,  which  It  hauled  off  and  wrongfully 
detained  from  the  plaintiff.     The  logs  are 
alleged  to  have  been  reasonably  worth  the 
sum  of  $315,  and  the  plaintiff  has  sustained 
damages  In  the  sum  of  $200  for  their  deten- 
tlML    The  petition  contains  a  prayer  to  be 
placed  in  possession  of  the  logs,  and  for 
damages  In  the  sum  of  $200  for  the  alleged 
unlawful  detention  of  the  property.    The  an- 
swer places  in  issue  all  of  the  material  al- 
legations of  the  petition,  and  in  the  second 
paragraph  sets  out  a  tract  of  100  acres  of 
land  within  the  boundary  contained  in  plain- 
tllTs  petition;  and  this  100  acres,  it  alleges, 
belongs   to   and   is   owned   by   one  Samuel 
Blchie,  from  whom  It  purchased  all  of  the 
growing  timber  thereon.    The  answer  further 
alleges  that  the  logs  In  question  were  cut 
from  the  Richie  tract    Plaintiff  admits  that 
It  does  not  own  the  100  acres  described  In 
the  answer,  and  alleges  that  the  logs  were 
not  cut  therefrom,  but  from  the  plaintUTs 
land  outside  of  the  boundary  of  the  Richie 
tract,   called   the  "James  Bradley  patent." 
The  issue  was  a  very  simple  one,  and  turned 
upon  the  sole  question  as  to  whether  the 
k^  were  cut  from  the  Richie  tract  of  100 
acres   (Bradley   patent)   lying  within  plain- 
tUTs boundary  of  3,600  acres*  or  whether 
they  were  cut  from  plaintiff's  land  outside  of 
the  liicble  boundary.    Upon  the  trial  of  the 
•case  before  a  Jury,  after  the  evidence  was  all 
in,  the  court  gave  the  following  Instructions: 
"(1)   If  the  Jury  believe  from   the  evidence 
that  the  logs  in  controversy  were  cut  by 
-defendant  from  the  boundary  of  land  describ- 
ed In  the  petition,  and  outside  the  boundary 
lines  of  the  James  Bradley  patent,  and  that 
the  plaintiff  was  in  the  possession  of  said 
land  at  the  time  they  were  cut,  they  will 
find  for  the  plaintiff  said  logs,  If  to  be  had, 
and  if  not  to  be  bad,  the  value  of  said  logs, 
not  to  exceed  $315.    Unless  they  so  believe, 
they  will  find  for  defendant.    (2)  The  posses- 
sion  of  the  son  of  Sam  Richie  of  the  100 
acres   conveyed  to   him  by  James  Bradley 
does  not  give  possession  to  said  Sam  Richie, 
^r  his  son,  of  any  land  lying  outside  of  said 
lOO-acre    boundary."      Whereupon    the    Jury 
returned  a  verdict  in  favor  of  the  defendant, 
and  the  court  entered  a  Judgment  dismlsslug 
the  petition.    Its  motion  and  grounds  for  a 
new  trial  having  been  overruled,  the  plain- 
tiff questions  the  correctness  of  the  Judgment 
•gainst  it  by  this  appeal. 

We  do  not  consider  it  necessary  to  set  out 
the  evidence  in  this  case  with  minute  par- 
ticularity. We  deem  it  snfflcient  to  say  that, 
after  a  careful  consideration  of  it,  we  think 
the  verdict  of  the  Jury  was  flagrantly  against 
Its  welgbt,  and  the  court  should  have  sus- 
tained plaintiff's  motion  for  a  new  trial. 
The  plaintiff  showed,  practically  without  con- 


tradiction, that  its  vendors  entered  into  pos- 
session of  the  tract  set  up  in  the  petition 
under  a  deed,  and  that  these  vendors  and 
the  plaintiff  had  been  in  the  continuous,  ad- 
verse possession  of  the  tract  from  25  to  30 
years,  claiming  to  own  It  to  a  well-defined 
boundary.  It  made  no  claim  to  the  100 
acres  embraced  In  the  Bradley  patent,  only 
claiming  all  of  the  tract  outside  of  this  pat- 
ent; and  it  further  showed,  beyond  a  ques- 
tion, that  the  logs  were  cut  from  the  land 
outside  of  the  Bradley  patent.  It  was  clear- 
ly entitled,  upon  the  evidence,  to  a  verdict 
at  the  hands  of  the  Jury. 

The  rule  of  law  in  this  state  is  well  set- 
tled that  a  claimant  entering  upon  land  un- 
der a  deed  describing  a  boundary,  intending 
to  take  possession  of  the  entire  tract,  no  part 
of  which  is  at  the  time  of  his  entry  actual- 
ly possessed  by  any  other  claimant  holding 
adversely  to  him.  Is  by  construction  and  in- 
tendment of  law  In  the  actual  possession  of 
all  the  land  included  within  the  boundaiy  of 
his  deed.  Harrison  v.  McDaniel,  2  Dana, 
349;  Moss  et  al.  v.  Currie  et  al.,  1  Dana,  26T; 
Thomas  v.  Harrow,  4  Bibb.  663;  Erauth  v. 
Hahn,  66  S.  W.  18,  23  Ky.  Law  Rep.  1261; 
Blllcott  V.  Pearl,  10  Pet  (U.  S.)  412,  442, 
445,  9  L.  Ed.  475 ;  Scott  v.  Mineral  Develop- 
ment Co.,  130  Fed.  497,  64  C.  C.  A,  659. 

The  plaintiff  established  an  actual  posses- 
sion of  the  land  described  in  its  petition 
outside  of  the  Bradley  patent,  which  had 
fully  ripened  by  lapse  of  time  Into  a  valid 
title  prior  to  the  trespass  complained  of,  and 
this  being  true,  it  was  the  owner  of  the 
logs  cut  by  the  defendant.  And  therefore 
the  technical  question  raised  by  the  defend- 
ant that  the  action  was  in  detinue  and  not 
trespass  is  entirely  Immaterial  here.  Having 
alleged  and  proved  a  title  by  prescription, 
the  trees  were  plaintiff's  property,  and  It 
was  entitled  to  maintain  either  detinue  or 
trespass,  as  It  saw  proper. 

The  conclusion  we  bare  reached  will  neces- 
sitate a  reversal  of  the  case,  and  upon  an- 
other trial  the  court  will  give  substantially 
the  same  Instructions  as  were  given  before, 
except  the  sentence,  "and  that  the  plaintiff 
was  in  the  possession  of  said  land  at  the 
time  they  were  cut,"  should  be  omitted.  If 
ttae  plaintiff  owned  the  land,  as  we  think  it 
did,  it  was  immaterial  whether  It  was  actual- 
ly in  possession  of  it  at  the  time  the  logs 
were  cut 

Judgment  reversed  for  proceedings  con- 
sistent herewith. 


SAGAMORE  COAL  CO.  v.  CLARK  et  al. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1908.) 

1.  Mines  and  Minebals  —  Contracts  for 
WoKKiNO  —  Action  fob  Breach  —  Com- 
plaint—Sufficiency. 

In  an  action  for  breach  of  a  contact,  th<> 
petition  alleged  that  plaintiff  contracted  with 
the  owner  of  a  mine  to  remove  the  coal  remain- 
ing in  two  parts  of  the  mine ;   that  by  the  terms 
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of  the  contract  the  coal  in  one  part  of  the 
mine  was  to  be  first  removed,  and  that  in  the 
second  part  left  until  the  last ;  that  the  coal 
in  the  second  part  was  more  easily  mined  than 
that  in  the  first  part,  and  in  consideration  of 
permission  to  mine  both  parts  plaintiffs  agreed 
to  do  the  whole  work  at  75  cents  per  car ;  that 
after  the  first  part  had  been  mined  defendant  re- 
fused to  aJlow  the  removal  of  coal  from  the 
other  part ;  that  the  actual  cost  of  removinx  the 
coal  from  the  second  part  would  have  been  65 
cents  per  car.  and  would  have  rendered  plaintiffs 
a  profit  of  $2,000,  to  which  sum  they  have  been 
damaged  by  defendant's  breach  of  the  contract. 
Held,  that  the  petition  stated  a  good  cause  of 
action. 
2.  Same— Sufficiency  of  Evidence. 

In  an  action  for  the  breach  of  a  contract 
for  the  removal  of  coal  from  a  mine,  evidence 
held  sufficient  to  take  the  case  to  the  jury. 
S.  Pleading — Issues — Matters  Not  Denied. 
In  an  action  against  a  mine  owner  for 
breach  of  a  contract  for  the  removal  of  stumps 
and  pillars  of  coal  from  a  part  of  the  mine. 
where  the  petition  averred  plaintiffs'  ability  and 
readiness  to  do  the  work,  their  offer  to  do  it, 
and  defendant's  refusal  to  permit  them  to  do  it, 
which  the  answer  did  not  deny,  there  was  no  is- 
sue of  fact  on  those  points  to  b«  submitted  to 
the  jury  by  instructions. 

[EM.  Note.— For  eases  in  point,  see  Cent  Dig. 
Tol.  89,  Pleading.  H  1228-1234.] 
4.  Dauages— Measurk  of  Damaoeb— Breach 

OF  Contraci^-Pbofitb. 

Plaintiffs  for  a  stipulated  price  contracted 
to  remove  certain  coal  from  defendant's  mine. 
After  they,  had  partly  performed  their  contract 
defendant  refused  to  permit  them  to  remove  the 
remainder.  Held,  that  plaintiffs  were  entitled 
to  recover  the  profits  they  would  have  made  had 
they  been  permitted  to  complete  the  work  con- 
templated by  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  U  72-8a] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  I-  N.  Clark  and  others  against 
the  Sagamore  Coal  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Rborer,  Alnsworth  &  Dawson,  and  Chas. 
J.  Dawson,  for  appellant.  O.  V.  Riley,  for 
appellees. 

■SETTLE,  J.  This  Is  an  appeal  from  a 
Judgment  entered  upon  a  verdict  for  $500 
damages  awarded  appellees  against  appellant 
in  the  court  below  for  a  breach  of  contract 

The  contract  In  question  and  breach  thereof 
constituting  appellees'  cause  of  action  are  set 
forth  in  the  petition  as  follows:  "Plaintiffs 
state  that  In  the  early  part  of  the  year  1906 
they  and  the  defendant  entered  Into  a  con- 
tract which  had  for  Its  subject-matter  the 
removal  of  the  stumps,  pillars,  and  all  the 
coal  in  place  remaining  in  two  parts  of  de- 
fendant's coal  mine  in  Bell  county,  where  en- 
tries, cross-entries,  rooms,  and  other  mining 
openings  had  been  previously  made  In  obtain- 
ing the  body  of  the  coal  therefrom ;  that  the 
first  of  said  parts  from  which  said  coal  was 
to  be  removed,  or,  In  the  language  of  coal 
mining  operations,  'robbed,'  consisted  of  the 
slumps,  pillars,  and  the  coal  in  place  in  that 
part  of  defendant's  mine  which  was  between 
rooms  Nob.  1  to  12,  Inclusive,  on  tbe  first 


right  entry;  and  that  tbe  second  of  Bald 
parts  where  said  remaining  coal  was  to  be 
gotten  out,  according  to  said  contract,  con- 
siBted  of  the  coal  in  stumps,  pillars,  and  walls 
in  that  part  of  defendant's  mine  which  was 
on  both  sides  of  the  main  straight  entry  for 
tbe  distance  of  990  feet,  and  included  tbe  coal 
In  the  stumps  and  pillars  between  the  rooms 
opening  from  said  entries  and  that  in  tbe 
walls  of  tbe  air  course  running  parallel  there- 
with. Plaintiffs  say  that  by  the  terms  of  said 
contract  the  said  coal  from  tbe  said  first  part 
of  defendant's  mine  was  to  be  first  removed, 
and  then  the  coal  from  tbe  said  second  part 
was  to  be  taken  out;  that  tbe  coal  in  said 
second  part  was  near  the  side  track,  clean- 
er, more  easily  mined  and  hauled  out,  and 
could  have  been  gotten  out  by  plaintiffs  at 
much  lees  cost  than  tbe  coal  in  said  first 
part ;  and  that  in  said  second  part  there  was 
coal  enough,  which  was  to  be  removed,  to 
have  made  or  yielded  20,000  mining  cars. 
Plaintiffs  say  that  in  consideration  of  both 
said  parts  of  defendant's  mine  being  includ- 
ed in  said  contract,  and  in  consideration  of 
their  getting  to  p'lll  all  of  the  coal  from  botb 
of  said  parts,  they  agreed  to  mine,  load,  and 
haul  out  tbe  coal  In  tbe  said  first  part  be- 
fore commencing  on  the  second  part  at  tbe 
price  of  75  cents  per  car  for  all  said  coal ; 
that  the  defendant  agreed  to  allow  the  plain- 
tiffs to  get  out  all  of  the  coal  in  tbe  said  two 
parts,  first  removing  tbe  coal  from  the  first 
part  of  its  mine,  and  then  the  coal  from  tbe 
second  part,  and  it  agreed  to  pay  them  tbe 
aforesaid  price  per  mining  car  for  all  the  coal 
in  botb  parts ;  that  tbe  'robbing'  of  the  first 
part  of  defendant's  mine  was  to  begin  and 
be  completed  as  soon  as  plaintiff  could  rea- 
sonably do  It,  and  tbe  second  part  'robbed' 
as  expeditiously  as  was  reasonable.  Plain- 
tiffs say  that  they  employed  a  sufficient  force 
of  laborers,  provided  tbe  necessary  tools  and 
other  equipments,  and  began  tbe  work  of 
removing  tbe  coal  in  tbe  stumps,  pillars,  and 
walls  in  the  first  part  of  defendant's  mine  in 
the  month  of  February  of  said  year,  and  com- 
pleted same  on  tbe  26tb  of  June  following; 
that  they  were  tben  ready,  willing,  and  able 
to  mine  and  haul  out  all  tbe  coal  in  tbe 
stumps,  pillars,  and  walls  in  tbe  secon(^  part 
of  tbe  mine,  and  offered  to  do  so,  and  to  be- 
gin same  immediately  upon  the  completion  of 
the  removal  of  the  coal  from  the  first  part, 
but  tbe  defendant  refused  at  tbe  time  to  per- 
mit them  to  do  so,  or  perform  their  part  of 
said  contract  as  to  said  second  part  of  its 
mine,  and  has  ever  since  refused  to  allow 
tlietn  to  remove  tbe  coal  therefrom.  Plain- 
tiffs further  say  that  tbe  actual  cost  of  min- 
ing, loading,  and  hauling  out  of  the  coal  from 
said  second  part  was  and  would  have  been 
only  65  cents  per  mining  car,  and  bad  the  de- 
fendant permitted  tbein  to  have  removed  said 
coal  from  said  second  part  of  its  mine  tbey 
would  have  realized  as  certain  and  net  profit 
on  tbe  work,  above  tbe  actual  cost  and  nec- 
essary expense  in  performing  their  contract. 
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the  Btun  of  $2,000,  and  by  the  defendant's 
refnsal  to  permit  them  to  fully  perform  the 
contract  It  has  damaged  them  in  the  Bum  of 
$2,000." 

Appellant's  answer  admitted  the  contract 
as  to  part  No.  1  of  the  mine,  but  denied  that 
It  extended  to  or  Included  any  Agreement  as 
to  part  No.  2.  During  the  hearing  of  the  evi- 
dence on  the  trial  appellant  tendered  and 
was  permitted  to  file  an  amended  answer 
containing  a  denial  of  the  averments  of  the 
petition  aa  to  the  quantity  of  coal  in  part 
No.  2  of  the  mine,  and  charging  an  abandon- 
ment by  appellees  of  the  work  as  to  part 
No.  2.  The  afBrmatlve  matter  of  the  answer 
as  amended  was  controverted  by  reply.  Ap- 
pellant asked  a  new  trial,  and  now  aaks  a 
reversal  of  the  judgment  upon  the  grounds 
(1)  that  the  court  erred  In  oyerrullng  Its  de- 
mnrter  to  the  petition ;  (2)  in  instructing  the 
Jury ;  (3)  in  refusing  the  peremptory  instruc- 
tion asked  by  appellant  Manifestly  the  de- 
murrer should  have  been  overruled,  as  the 
petition  stated  a  good  cause  of  action  for  a 
breach  of  the  contract  therein  set  forth.  The 
instructions  given  by  the  trial  court,  with  one 
exception,  to  which  attention  will  later  be 
called,  conformed  to  the  issues  made  by  the 
pleadings,  and  were  therefore  proper,  if  there 
was  any  evidence  upon  which  to  base  them, 
and  there  undoubtedly  was  such  evidence.- 
.\ccording  to  the  testimony  of  appellees  and 
thrir  witnesses,  appellees  were  employed  by 
appellant's  mine  manager  to  remove  from  the 
mine  the  coal  in  the  stumps,  pillars,  and  walls 
of  imrts  Nos.  1  and  2,  No.  1  to  be  worked 
first,  and  No.  2  next,  and  that  for  the  work 
th^  were  to  be  paid  at  the  rate  of  75  cents 
per  mining  car  for  all  the  coal  gotten  out. 
Some  of  appellees'  testimony  was  to  the  ef- 
fect that  as  an  Inducement  to  appellees  to 
undertake  the  contract  appellant's  mine  man- 
ager assured  them  they  would  make  a  profit 
of  $2,000  on  the  work  in  part  No.  2.  Accord- 
ing to  the  evidence  "robbing"  a  mine  is  more 
dangerous  than  ordinary  mining,  as  the  work 
of  removing  stumps  and  pillars  constituting 
supports  to  the  mine  roof  to  get  the  coal  they 
contain  often  leaves  the  roof  or  upper  walls 
of  the  mine  vrithout  sufficient  support,  and 
cause  them  to  fall  to  the  great  peril  of  the 
miners.  Hence  better  compensation  Is  al- 
lowed for  such  work  than  In  ordinary  min- 
ing. It  is  true  that  appellant's  testimony  dif- 
fered from  that  of  appellees,  as  it  tended  to 
prove  that  the  contract  between  them  and 
appellant  did  not  Include  the  removing  of 
stumps,  pillars,  etc.,  from  part  No.  2  of  the 
mine;  but  this  conflicting  testimony  was 
properly  allowed  to  go  to  the  jury,  and  it  will 
not  do  to  say  that  appellees'  version  of  the 
contract  was  unsupported  by  evidence.  If 
the  jury  believed  appellees  and  their  wit- 
nesses, as  they  evidently  did  and  had  the 
right  to  do,  there  was  ample  testimony  to  au- 
thorize the  verdict. 
There  was  also  a  contrariety  of  evidence  as 


to  the  quantity  of  coal  In  part  No.  2  of  the 
mine,  but  it  conduced  to  prove  that  little,  if 
any,  profit  was  made  by  appellees  in  mining 
part  No.  1,  and  was  sufficient  to  show  that,  if 
appellees  had  been  permitted  to  work  part  No. 
2  as  provided  by  the  contract,  their  profits 
therefrom,  allowing  75  cents  per  car  for  get- 
ting out  and  removing  the  coal,  and  deducting 
66  cents  per  car  as  the  cost  of  the  work, 
would  have  amounted  to  a  much  larger  sum 
than  the  verdict  allowed  them.  Appellant's 
testimony  also  tended  to  shoW  that  its  mine 
manager  had  no  authority  to  contract  with  ap- 
pellees as  to  the  coal  in  part  No.  2  of  the  min& 
On  the  other  hand,  that  of  appellees'  conduced 
to  prove  that  he  had  such  authority,  and  that 
his  act  in  including  part  No.  2,  was  within 
the  apparent  scope  of  his  powers  as  agent 
So  as  to  this  feature  of  the  case  there  was 
evidence  to  authorize  the  verdict  There  was 
no  evidence  that  conduced  to  prove  an  aban- 
donment of  the  contract  by  appellees.  After 
the  foregoing  outline  of  the  evidence,  it  is 
hardly  necessary  to  add  that  the  peremptory 
instruction  asked  by  appellant  was  properly 
refused  by  the  trial  court 

It  is  insisted  for  appellant  that  the  jury 
should  have  been  advised  by  the  first  instruc- 
tion given  that,  in  order  to  find  for  appellees, 
they  must  not  only  believe  from  the  evidence 
that  the  contract  la  question  entitled  them  to 
remove  the  stumps  and  pillars  of  coal  from 
part  No.  2  of  the  mine,  but  also  that  they 
were  able  and  ready,  and  offered  to  do  so, 
but  were  refused  permission  by  appellant  to 
do  the  work.  There  is  no  ground  for  such  a 
contentiou.  The  petition  averred  the  ability 
and  readiness  of  appellees  to  do  the  work  in 
part  No.  2  and  their  offer  to  do  so,  and  that 
appellant  refused  the  offer,  and  would  not 
permit  them  to  do  the  work.  We  do  not  find 
that  any  of  these  averments  were  denied  by 
the  answer.  Hence  there  was  no  issue  of  fact 
on  these  points  to  submit  to  the  jury.  Appel- 
lant further  complains  that  the  instructions 
were  wrong  as  to  the  measure  of  damages; 
that  Instead  of  advising  the  jury  as  was  In 
substance  done  that  if  they  found  for  appel- 
lees they  should  allow  them  damages  in  such 
sum  as  the  evidence  might  show  they  would 
have  earned  under  the  contract  by  way  of 
profits,  if  any,  in  working  part  No.  2  of  the 
appellant's  mine,  over  and  above  the  labor 
and  other  expense  they  would  have  Incurred 
in  such  work,  they  should  have  been  told  that 
appellees  could  only  recover  the  actual  loss 
sustained  by  being  deprived  of  working  part 
No.  2  by  the  act  of  appellant ;  and  that,  if  dur- 
ing the  time  they  would  have  been  engaged 
in  working  part  No.  2  but  for  appellant's  vio- 
lation of  the  contract  they  obtained  and  per- 
formed other  mining  work  which  paid  them 
as  much  as  they  would  have  made  by  way  of 
profits  in  working  part  No.  2  of  appellant's 
mine,  they  should  find  for  appellant.  We 
cannot  sustain  this  contention,  as  it  does  not 
meet  our  view  of  the  law.  However,  Instruc- 
tion No.  4  given  by  the  trial  court,  to  which 
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reference  was  earlier  made  In  the  opinion, 
practically  conforms  to  tbe  theory  of  appel- 
lant's counsel  as  to  the  measure  of  damages, 
of  which  instruction  appellant  cannot  com- 
plain, as  it  was  highly  prejudicial  to  appel- 
lees. 

In  our  opinion  tbe  pleadings  and  proof  in 
this  case  show  it  to  be  one  in  which  profits 
are  recoverable.  In  Blood,  etc.,  v.  Herring, 
etc.,  61  S.  W,  273,  22  Ky.  Law  Rep.  1725,  one 
of  the  questions  Involred  was  as  to  the  meas- 
ure of  damages ;  the  case  being  one  In  which 
the  appellees  for  a  stipulated  price  agreed  to 
saw  for  appellants  4(X),000  feet  of  lumber 
and  put  It  On  barges.  After  appellees  had 
sawed  and  placed  In  barges  186,000  feet  of 
the  lumber  appellants  refused  to  permit  them 
to  saw  any  more  under  the  contract.  Appel- 
lees then  sued  to  recover  of  appellants  the 
damages  resulting  from  their  violation  of  tbe 
contract.  With  respect  to  the  criterion  of 
damages  the  court  held  (quoting  from  the  syl- 
labus) :  "That  the  profits  are  recoverable  as 
tbe  direct  and  immediate  fruits  of  the  con- 
tract, and  must  have  been  In  the  contempla- 
tion of  the  parties  when  the  agreement  was 
entered  Into;  but  tbe  court  should  have  in- 
structed the  jury  that  the  true  test  was  the 
difference  between  the  actual  cost  to  appel- 
lees of  putting  the  lumber  on  the  barges  and 
the  contract  price.  The  court  properly  direct- 
ed the  jury  to  disregard  the  appellees'  claim 
for  loss  of  time,  as  they  cannot  recover  both 
the  estimated  profits  and  for  the  loss  of  time." 
Ellzabetbtown  and  Paducah  R.  R.  Co.  y.  Pot- 
tlnger,  10  Bush,  18&  The  two  cases  cited 
above  are  decisive  of  the  case  at  bar  in  so 
far  as  the  measure  of  damages  la  concerned. 

The  record  disclosing  no  error  by  which  ap- 
pellant's rights  have  been  prejudiced,  tbe 
judgment  is  affirmed. 


MAT  V.  MAY  et  al. 

(Court  of  Appeals  of  Kentucky.     April  24, 
1906.) 

Divorce  —  Convbtances  bt  Husband   in 

Fbaud  of  Wife— Evidence. 

In  a  suit  by  a  wife  for  divorce  on  the 
ground  of  abandonment,  she  prayed  that  a  con- 
veyance by  tbe  husband  to  a  brother  be  set  aside 
as  fraudulent  as  against  her,  and  showed  that 
about  six  months  before  the  abandonment  the 
husband  executed  a  mortgage  in  which  she  join- 
ed to  the  brother  to  secure  a  note  of  $400,  and 
that  on  the  day  the  husband  abandoned  his  wife 
he  executed  a  deed  for  a  recited  consideration  of 
$600.  She  did  not  join  in  the  deed.  On  the 
night  of  the  day  of  the  execution  the  brother  as- 
sisted the  husband  to  move  out  the  furniture 
from  his  home,  and  abetted  him  in  abandoning 
his  wife  and  child,  leaving;  faer  destitute.  'The 
brother  admitted  that  the  husband  had  sent  him 
money  with  which  to  defend  the  action.  The 
brother  claimed  to  have  paid  the  husband  $200 
in  addition  to  tbe  $400  loan.  Beld,  that  the 
sale  by  the  husband  to  the  brother  was  a  fraud- 
ulent device  to  cheat  the  wife  of  her  marital 
rights  authorizing  a  setting  aside  of  the  convey- 
ance. 

[Ed.  Note. — For  ca-ses  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  {§  749-751.] 


Appeal  from  Circuit  Court,  Magoffin 
County. 

"Not  to  be  officially  reported." 

Action  by  Julia  May  against  Smith  May 
and  another.  From  a  judgment  dismissing 
the  petition  as  to  defendant  W.  X.  May,  plain- 
tiff appeals.    Reversed  and  remanded. 

D.  D.  Sublett,  for  appellant.  R.  H.  Cooper, 
for  appellees. 

BARKER,  J.  The  appellant,  Julia  May, 
instituted  this  action  against  her  husband, 
Smith  May,  for  a  divorce  on  the  ground  of 
abandonment.  In  bar  petition  she  set  oat 
by  metes  and  bounds  two  tracts  of  land 
which  had  belonged  to  her  husband  just  prior 
to  the  abandonment  complained  of,  and  which 
she  alleged  he  had  fraudulently  conveyed  to 
his  brother,  the  defendant  W.  X.  May,  for  the 
purpose  of  cheating  and  defrauding  her,  his 
wife.  She  obtained  an  attachment  under  sec- 
tion 2124  of  the  Kentucky  Statutes  of  1908, 
which  she  caused  to  be  levied  upon  the  land 
In  question,  and  prayed  that  the  deed  frona 
her  husband  to  his  brother  W.  X.  May  be 
vacated,  and  set  aside  as  fraudulent  and 
void.  All  of  tbe  allegations  of  the  petition 
with  regard  to  the  land  were  placed  in  issue 
by  the  defendant  W.  X.  May,  and  after  the 
evidence  was  taken  tbe  case  was  submitted 
to  the  chancellor,  who  dismissed  the  petition 
as  to  W.  X.  May,  holding  that  the  deed  from 
Smith  May  to  his  brother  was  valid,  and 
awarded  the  brother  a  judgment  for  his  costs 
against  the  abandoned  wife. 

Ordinarily  this  court  is  exceedingly  loath 
to  differ  with  the  chancellor  as  to  his  conclu- 
sion on  the  facts  of  a  case  submitted  to  him  : 
but  we  think  that  the  judgment  In  the  case 
at  bar  holding  the  deed  from  Smith  May  to 
his  brother  to  be  legal  and  valid  was  clearly 
erroneous.  The  facts  In  the  case  are  few 
and  practically  without  contrariety.  Some 
six  months  before  be  abandoned  his-  wife 
Smith  May  executed  and  delivered  to  his 
brother  a  mortgage  on  the  property  In  ques- 
tion to  secure  the  payment  of  a  note  of  $400. 
W.  X.  May  is  exceedingly  vague  in  bis  testi- 
mony as  to  when  and  where  he  loaned  bis 
brother  the  various  sums  which  went  to  make 
up  the  aggregate  of  $400  which  he  claims  the 
mortgage  was  executed  to  secure.  But,  in- 
asmuch as  Mrs.  May  joined  In  and  acknowl- 
edged this  mortgage,  we  have  concluded, 
though  with  some  doubt,  that  she  ought  not 
now  to  be  permitted  to  question  It.  After- 
wards, and  on  the  very  day  the  husband  aban- 
doned his  wife,  W.  X.  May  claims  to  have 
paid  him  $200  In  addltloik,  and  then  took  a 
deed  of  absolute  conveyance  of  the  whole 
property  upon  the  recited  consideration  of 
$600.  Mrs.  May  did  not  Join  In  this  deed, 
and  knew  nothing  of  its  execution.  On  the 
night  of  this  day  W.  X.  May  assisted  his 
brother  to  move  out  the  furniture  from  the 
home,  and  abetted  him  in  abandoning  his 
wife  and  little  babe,  leaving  her  without  & 
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penny  In  the  world  so  far  as  this  record  dis- 
closes. W.  X.  May  also  admits  that  his 
brother,  who  went  to  Ohio,  has  since  sent 
him  money  with  which  to  defend  this  action. 
Taking  these  admitted  facts  as  a  whole,  we 
have  no  doubt  that  the  sale  of  the  property 
by  the  husband  to  bis  brother  was  a  fraudu- 
lent device  entered  into  to  cheat  the  wife  of 
her  marital  rights  to  a  support  out  of  the 
property  of  her  husband.  If  this  conclusion 
be  deemed  harsh,  the  answer  Is  that  the  man 
who  admits  aiding  and  abetting  a  husband  In 
abandoning  an  Invalid  wife  with  a  helpless 
babe,  leaving  them  dependent  upon  the  world's 
cold  charity,  has  no  just  ground  to  complain 
.that  the  court  views  all  of  his  actions  with 
suspicion,  and  awards  to  his  testimony  but 
little  weight  in  the  establishment  of  any  dis- 
puted question  of  fact 

For  these  reasons,  the  Judgment  is  revers- 
ed, with  directions  to  enter  a  Judgment  set- 
ting aside  the  deed  from  Smith  May  to  W. 
X.  May,  and  holding  the  latter  responsible 
to  appellant  for  any  rents  or  profits  he  has 
received  from  the  land  since  the  conveyance 
to  him  was  made. 


COMMONWI5ALTH   v.    MURPHT. 

(Conrt  of  Appeals  of  Kentucky.     April  22, 
1908.) 

1  Cbivinai.  Law— Pebemptobt  Instbuction 

—Authority  op  Cocbt. 

A  trial  jadi;e  has  the  same  authority  to  )dve 
•  peremptory  InRtruction  in  a  criminal  proceed- 
InK  as  in  a  civil  action. 

fEd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  14,  Criminal  I-aw,  8  1727.1 

2.  Same. 

Where  there  is  not  even  slifcht  evidence  to 
show  defendant's  irailt  of  the  offense  charged, 
or  any  of  its  decrees  mentioned  in  the  Code,  it 
te  the  duty  of  the  trial  judge  to  direct  the  jury 
to  return  a  verdict  of  not  Kuilty. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  S$  1727-1729.1 

8.  Samb  —  Judgment  —  Appeal  fbom  Judg- 
ment OP  Acquittal. 

A  verdict  of  acquittal  under  direction  of 
the  court  operates  to  free  accused  from  the  ac- 
cusation, and  to  prevent  a  subseqaent  prosecu- 
tion for  the  same  offense,  notwithstandinK  an 
appeal  by  the  coirmonwealth,  as  anthorized  by 
Cr.  Code  Prac.  i  337. 
4.  Abortion— EviDEHOE. 

In  a  prosecution  for  abortion,  evidence 
Md  insnfficient  ta  connect  accused  with  the  of- 
fense charged,  and  therefore  authorized  the 
direction  of  acqnittal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
wi  1,  Abortion,  S  22.1 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Criminal  Division. 

"Xot  to  tte  officially  reported." 

Doctor  Sarah  A.  Murphy  was  Indicted  for 
abortion,  and  from  an  order  directing  a  ver- 
Act  of  not  guilty  the  commonwealth  appeals. 
Affirmed. 

Loralne    Mix  and  James  Breathitt  Atty. 
Ren.,  for  the  Commonwealth.    Aaron  Eobn 
ind  J.  T.  O'Neal,  for  appellee^ 
109  S.W.— 28 


CARROLL.  J.  The  appellee  was  Indicted 
in  the  criminal  division  of  the  Jefferson  cir- 
cuit court  presided  over  by  Judge  .Toseph 
Pryor,  charged  with  the  murder  of  Catherine 
L.  Bryant  caused  In  producing,  or  attempt- 
ing to  produce,  an  abortion  upon  her. 

Upon  the  ccmclusion  of  the  evidence  for  the 
commonwealth  the  trial  Judge  directed  the 
Jury  to  return  a  verdict  of  not  guilty,  resting 
his  conclusion  upon  the  ground  that  there  was 
a  total  failure  of  proof  upon  the  part  of  the 
commonwealth  to  connect  the  accused  with  the 
commission  of  the  crime.  The  trial  Judge  has 
the  same  right  and  authority  to  give  a  per- 
emptory Instruction  in  a  criminal  proceeding 
that  he  has  in  a  civil  action.  And  if  the  evi- 
dence Introduced  in  behalf  of  the  common- 
wealth falls  to  incriminate  the  defendant  or 
is  wholly  insufficient  to  show  that  he  is  guilty 
of  the  offense  charged,  it  Is  not  only  the  right 
but  the  duty  of  the  trial  Judge  to  Instruct  the 
Jury  to  return  a  verdict  of  not  guilty.  It  is 
not  however,  within  the  province  of  the 
trial  court  to  take  from  the  Jury  a  criminal 
prosecution  if  there  is  any  evidence,  however 
slight  It  may  be,  conducing  to  show  that  the 
defendant  is  guilty  of  the  offense  charged,  or 
any  of  its  degrees  mentioned  in  the  Code. 
This  rule  of  practice  is  not  found  directly  m 
either  the  Code  or  the  statutes,  but  it  is  firmly 
established  as  a  part  of  the  criminal  Juris- 
prudence of  the  state,  and  is  uniformly  ap- 
plied by  this  court  in  considering  appeals  la 
criminal  cases  when  a  reversal  is  asked  be- 
cause the  verdict  is  flagrantly  against  the 
evidence,  or  Is  not  supported  by  sufficient  evi- 
dence, and  should  control  the  lower  courts 
in  the  disposition  of  criminal  cases.  Vowells 
V.  Commonwealth,  83- Ky.  193;  Patterson  v. 
Commonwealth.  86  Ky.  313,  6  8.  W.  387; 
Green  v.  Commonwealth,  83  S.  W.  638,  26 
Ky.  Law  Rep.  1221 ;  Martin  v.  Commonwealth, 
106  S.  W.  8C3,  32  Ky.  Law  Rep.  657. 

Although  the  disposition  of  this  appeal 
will  not  affect  the  accused,  as  the  verdict  of 
acquittal  under  the  direction  of  the  court 
operated  to  free  her  from  the  accusation  and 
to  prevent  a  subsequent  prosecution  for  the 
same  offense,  yet  as  an  appeal  has  been  prose- 
cuted by  the  Attorney  General  of  the  state, 
under  section  337  of  the  Criminal  Code  of 
Practice  providing  in  part  that  "It  the  At- 
torney General  on  inspecting  the  record  be 
satisfied  that  error  has  been  committed  to  the 
prejudice  of  the  commonwealth  upon  which  it 
is  Important  to  the  correct  and  uniform  ad- 
ministration of  the  criminal  law,  that  the 
Court  of  Appeals  should  decide,  ♦  •  ♦  he 
may  take  an  appeal." 

We  have  examined  with  great  care  the  evi- 
dence for  the  purpose  of  determining  whether 
or  not  there  was  any  testimony  conducing  to 
show  that  appellee,  Murphy,  was  guilty  of 
the  crime  charged  against  her.  Our  conclu- 
sion IB  that  there  was  not  and  that  the  trial 
Judge  correctly  directed  the  Jury  to  return 
a  verdict  of  not  guilty.  Under  the  indictment 
it  was  indlapeasable  to  make  out  a  case  for 
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the  (.'ouinionwortltli  niiiborizlng  n  siilmiiKSIoii 
to  tJ>e  Jury  that  some  evldoiipe  should  be  In- 
troduced tending  to  OBtabllsh,  first,  that 
Catherine  L.  Bryant's  death  was  produced  by 
an  abortion,  or  an  attempted  abortion;  sec- 
ond, that  appellee  Murphy  was  guilty  of  pro- 
ducing, or  attempting  to  produce,  the  abortion 
from  which  she  died,  if  this  was  the  cause  of 
her  death,  although  proof  of  either  or  both  of 
these  facts  could  have  been  made  by  clrnim- 
stantiai  evidence.  Johnson  v.  Commonwealth, 
81  Ky.  SZr> ;  Laughlln  v.  Conmion wealth,  37  S. 
W.  590, 18K.V.  I.^w  Uep.  041;  Flincheni  r.  Com- 
monwealth. 80  S.  W.  1129.  28  K.v.  Law  Rep. 
6."B:  Roberson's  Criminal  I.«w,  1 1.51.  There  is 
some  evidence  by  Drs.  Weiduer  and  Spears, 
who  made  an  examination  of  the  organs  of 
the  deceased  several  days  after  her  death, 
after  the  post  mortem  examination  bad  been 
held  and  the  organs  examined  b.v  them  Imd 
been  subjected  to  other  tests,  that  there  were 
slight  indications  of  injury  such  as  might 
have  been  produced  in  an  attempt  to  commit 
an  abortion,  although  Dr.  Woody,  the  surgeon 
who  performed  the  autopsy  on  the  body  of  the 
deceased  for  the  purpose  of  ascertaining  the 
cause  of  her  death,  testified  that  there  were 
no  evidences  whatever  of  an  attempt  to  com- 
mit an  abortion,  or  that  her  death  resulted 
from  this  cause.  While  It  Is  doubtful  If  the 
evidence  of  Drs.  Weldner  and  Spears  was  suf- 
ficient to  show  that  Catherine  L.  Bryont  came 
to  her  death  from  an  attemi)t  to  commit  an 
abortion  uiwn  her  person,  yet,  conceding  it 
was,  this  would  not  be  sufficient  to  authorize 
a  submission  of  the  case  In  the  absence  of 
some  evidence  conducing  to  show  that  the 
abortion  or  the  attempted  abortion  was  com- 
mitted by  the  accused.  I'lwn  this  point  there 
was  a  total  failure  of  proof.  There  was  no 
evidence  whatever  tending  In  any  degree  to 
establish  that  the  accused  either  committed  or 
attempted  to  commit  an  abortion  upon  the  per- 
son of  the  deceased. 

This  opinion  is  ordered  to  be  certified  to  the 
lower  court  as  the  law  of  this  court 


VEXTIIRA  HOTEL  CO.  v.  PABST  BREW- 
ING CO. 
(Court  of  Appeals  of  Kentucky.     April  22, 
1908.) 

1.  T.ANDLOBD    ASD    TENANT— C-ONVKTANCE    OF 

PRoPEBxy— Rights  of  Grantee. 

Where,  on  a  conveyance  of  property  subject 
to  a  lease,  the  lease  was  as,>iijroed  by  the  grantor 
to  the  grantee,  the  latter  wa.s  entitled  to  all  the 
rights  of  the  lessor  under  the  lease  both  by  the 
assignment  and  under  Ky.  St.  IIXKI.  i  2.'i(>4,  pro- 
viding that,  if  tlic  owner  or  holder  of  a  lensc 
alien  or  assign  the  estate  or  term,  his  alienee 
or  assignee  may  recover  rent. 

2.  Same— Holding   Oveb— Subtenants— Ija- 
•    BiLiTT  VoB  Rent. 

Where  a  lessee,  without  taking  advantage 
of  a  provision  in  a  lease  for  an  e-xtcnsion,  re- 
tained possession  after  the  termination  of  the 
original  term  through  its  subtenants,  their  pos- 
session was  the  possession  of  the  lessee,  and. 
so  long  as  thc.v  remained  in  the  promises,  the 
lessee  was  liable  for  the  rent  stipulated  in  the 
lease. 


3.  Same— Action  fob  Rent— Petition. 

Where  a  lessee  sublet  the  premises  to  an- 
other, an  Hllcgation  in  a  petition  against  the 
lessee  for  rent  that  the  subtenants  obtained  the 
right  to  remain  after  the  termination  of  the 
original  term  did  not  constitute  an  allegation  of 
a  new  original  tenancy  between  plaintiff  and 
such  subtenants  terminating  the  tenancy  of  the 
original  lessee. 

4.  Same— Holding  Oveb— New  Tebm. 

Where  a  lessee  through  its  subtenants  re- 
mained in  jjossession  for  90  days  after  the  ex- 
piration of  the  original  term  without  any  new 
contract,  it  thereby  obtained  the  right  to  remain 
for  the  whole  year  under  the  original  contract, 
and  so  on  from  year  to  year  until  the  premises 
were  abandoned,  or  the  landlord  recovered  pos- 
session, or  made  a  new  contract,  as  expressly 
provided  by  Ky.  St.  1903,  {  220.'). 
D.  Same— Eviction— Burden  of  Pboof. 

Where,  in  an  action  for  rent,  the  defendant 
claimed  a  partial  eviction  by  the  wrongful  acts 
of  plaintiff,  which  were  denied  by  the  reply,  the 
burden  of  proof  of  such  acts  was  on  the  defend- 
ant. 

Apijeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  offlelally  reported." 

Action  by  the  Ventura  Hotel  Compaiiy 
against  the  Pabst  Brewing  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

John  W.  Woods  and  S.  S.  Willis,  for  ap- 
jiellant.    Brown  &  Malln,  for  appellee. 

BARKER,  J.  The  appell(>e,  the  Pabst 
Brewing  Company,  by  a  written  lease  rented 
of  U.  W.  Wagner  (the  then  owner)  a  room 
in  the  northwest  comer  of  the  Ventura 
Hotel  Building  In  Ashland,  Ky.,  for  a  term 
beginning  August  1,  1901,  and  expiring  Au- 
gust 1,  1902,  with  a  provision  that  the  lessee, 
by  giving  notice  to  the  lessor  In  writing  30 
days  prior  to  the  expiration  of  the  lease, 
should  have  the  option  of  extending  It  to 
June  1,  1903.  During  the  term  of  the  lease. 
In  January,  1002,  the  Ventura  Hotel  Com- 
pany purchased  the  property,  and  the  lease 
was  assigned  to  it  by  Wagner.  Pending  the 
first  .year  of  the  lease  the  Pabst  Brewing 
Company  placed  Josselson  Bros,  in  posses- 
sion of  the  rented  premises  as  its  tenants, 
and  they  held  and  occupied  the  same  up  to 
and  after  the  commencement  of  this  litiga- 
tion. The  lease  In  question  is  as  follows: 
"This  lease  between  George  W.  Wagner,  of 
Ashland,  Kentucky,  party  of  the  first  part, 
and  Samuel  Fine,  manager  of  Cincinnati 
branch  of  the  Pabst  Brewing  Company,  of 
Cincinnati,  Ohio,  party  of  the  second  part, 
witnesseth:  That  the  party  of  the  first  part, 
in  consideration  of  a  monthly  rental  of  six- 
ty-five ($65.00)  dollars  per  month,  payable 
on  the  last  day  of  each  and  every  mouth 
from  and  after  August  Ist,  1901.  by  the  party 
of  the  second  part  to  the  party  of  the  first 
part,  does  hereby  let,  lease  and  rent  unto  the 
party  of  the  second  port,  the  following  de- 
scribed premises,  to  wit:  The'  northwest 
corner  room  on  the  ground  floor  of  the  Hotel 
Ventura  Building  in  Ashland,  Boyd  county. 
Kentucky,  and  fronting  on  the  south  side  of 
Winchester  avenue  between  12th  and  13tb 
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streets  in  said  city,  and  beiug  the  same  room 
formerly  occupied  by  the  Triple  state  Natural 
Uas  and  Oil  Company.    For  a  period  of  one 
year  frtMu  and  after  August  Ist,  1901,  with 
the  privilege  of  occupying  same  thereafter 
uiUI  tbe  30tb  day  of  June,  1903,  at  a  month- 
ly rental  of  seventy-fiTe  (175.00)  dollars  per 
month,  payable  monthly  from  and  after  Au- 
gust 1st,  1902:    Provided,  however,  that  the 
l««see  will  surrender  this  lease  and  vacate 
tbnie    premises    to    the   lessor   upon    twelve 
months'  notice,  in  the  event  of  a  sale  of  the 
property  hereby  leased  at  any  time  during 
tbe  continuance  of  this   lease.     Should  the 
party  of  the  second  part  elect  to  occupy  said 
premlBes  longer  than   August   Ist,   1902,   h« 
shall  give  to  the  party  of  the  first  part  writ- 
ten notice  of  such  Intention  at  least  thirty 
days  prior  to  August  Ist,  1902,  and  the  giv- 
Ing  of  such  notice  shall  extend  this  lease 
until  June  30th,  1903,  unless  terminated  by 
sale  of  property  as  herein  provided,  and  the 
rental  after  Aiigust  1st,  1902,  at  seventy-flve 
<|75.00)  dollars  per  month  as  hereinbefore 
provided.     Should  the  party  of  the  second 
part  fail  to  pay  his  rental  as  same  becomes 
dne,  tbe  party  of  the  first  part  may  at  his 
election  require  the  party  of  the  second  part 
to  surrender   and    give   possession    of    said 
premises  upon  ten  days'  notice  that  such  pos- 
session is  desired.     In  witness  whereof,  this 
contract  has  been  executed  in  duplicate  this 
29th  day  of  July,  1901.    Pabst  Brewing  Com- 
pany, Cincinnati  Branch,  Samuel  Fine,  Mgr. 
George   W.    Wagner."     The   Pabst   Brewing 
Company  did  not  extend  the  lease  by  giving 
30  days'  notice  in  writing  as  provided  by  its 
terms,  but  the  subtenants,   Josseison   Bros., 
conthiued  to  occupy  the  premises  with  the 
consent  of  appellant,  as  said  before,  up  to 
and  after  this  litigation  commenced.     After 
tbe  expiration  of  the  first  year  of  the  lease, 
the  rent  was  i>ald  either  by  the  Pabst  Brew- 
ing Company  or  its  subtenants  up  to  October 
1.  1902,   after   which  time   both  refused   to 
pay  farther.    Two  suits  were  instituted  by 
the  appellant   to  recover  the  rent  for  the 
three  months  of  October,  November,  and  De- 
cember.   One  of  these  was  Instituted  in  the 
Boyd  circuit   court,   and   the  other   in  the 
Boyd  quarterly  court;    but  tbe  suit  in  the 
quarterly  court  was  transferred  to  the  cir- 
cuit court,  and  there  the  two  actions  were 
consolidated,  and  thereafter  treated  as  one 
action  for  the  sum  of  $2^,   being  the  ag- 
gregate of  rent  claimed  to  be  due  for  the 
three  months  at  $7S  per  month.    In  the  an- 
swer to  the  action  originally  instituted  In  the 
Boyd  circuit  court  the  appellant  undertook 
to  traverse  all   of  the   material    allegations 
of  tbe  petition,   but  subsequently  withdrew 
all  of  the  material  denials  of  its  answer; 
and  for  all  practical  purposes  stood  upon  the 
defense  alleged  in  the  answer  and  cotmter- 
claim  filed  originally  In  the  quarterly  court, 
I'lit  transferred  to  the  circuit  court  as  before 
raid, 
la  itB  petition  the  appellant,  in  stating  its 


I  cause  of  action  for  the  rent  due,  alleged  af- 
firmatively that  the  appellee  failed  to  take 
advantage  of  that  provision  of  the  lease 
which  entitled  it  to  an  extension  thereof  by 
giving  to  the  lessor  30  days'  written  notice 
of  its  desire  so  to  do;  but  that  appellant  had 
entered  into  a  verbal  agreement  with  the  ap- 
pellee for  It  t«  remain  in  the  demised  prem- 
ises until  January,  1003,  at  a  rental  of  $75 
per  month.  This  aUegation  was  controvert- 
ed by  the  answer.  In  the  answer,  filed  orig- 
inally In  the  quarterly  court,  transferred  as 
before  said,  and  which  may  now  be  treated 
for  all  practical  ptirposes  as  a  second  para- 
graph of  the  original  answer,  the  defendant 
sets  out  the  lease  between  the  parties  in  ex- 
tenso,  and  alleges  that  with  the  consent  of 
the  lessor  it  had  sublet  the  premises  to  Jos- 
seison Bros.;  that  Josseison  Bros,  had  ob- 
tained the  consent  of  the  lessor  to  remain  in 
possession  of  the  demised  premies  until  Jan- 
uary, 1903,  and  that  they  had  paid  the  rent 
to  tbe  lessor  until  it  wrongfully  broke  the 
lease  by  depriving  the  subtenants  of  the  use 
of  the  lavatory  of  the  hotel,  thereby  partially 
evicting  them,  and  seriously  injuring  their 
business.  In  Its  counterclaim  appellee  claims 
damages  in  the  sum  of  |250,  accruing  to  It 
by  reason  of  the  injury  to  its  subtenants,  and 
alleges  that  the  latter  are  proper  parties, 
and  calls  on  them  to  come  in  and  answer, 
which  they  did,  setting  up  the  same  facts 
with  regard  to  the  subleasing  of  the  prem- 
ises to  them,  and  their  payment  of  tbe  rent 
to  the  landlord,  except  for  the  months  of 
October,  November,  and  December,  and  alleg- 
ing the  wrongful  deprivation  of  the  use  of 
tbe  lavatory  and  their  consequent  injury. 
A  general  demurrer  was  sustained  to  the 
pleading  of  the  subtenants,  and,  they  failing 
to  amend,  their  petition  was  dismissed  with- 
out prejudice  to  their  right  to  bring  another 
action  for  the  same  cause  at  another  time: 
and  of  this  Judgment  they  are  not  complain- 
ing. Afterwards  the  appellant  filed  what  it 
calls  a  substitute  petition,  which,  as  we  un- 
derstand it,  in  no  wise  changed  tbe  issues  be- 
tween it  and  appellee.  Upon  tbe  trial,  after 
the  evidence  of  the  appellant  was  in,  tbe  trial 
court  sustained  a  motion  for  a  peremptory 
Instruction  to  the  Jury  to  find  for  tbe  appel- 
lee, which  was  done;  and  to  test  tbe  correct- 
ness of  this  Judgment  the  appellant  has  pros- 
ecuted this  appeal. 

Tbe  pleadings  in  this  case  are  more  than 
usually  confused;  but,  after  carefully  con- 
sidering tbem,  we  are  convinced  that  this 
case  was  allowed  to  go  off  on  a  wholly  im- 
material Issue.  It  seems  to  have  been  con- 
sidered by  tbe  trial  court  that  the  appel- 
lant's cause  of  action  rested  upon  tbe  verbal 
agreement  set  out  in  the  petition,  by  which 
it  alleged  that  It  permitted  the  Pabst  Brew- 
ing Company  to  remain  in  the  demised  prem- 
ises after  August  1,  1902,  until  January  1. 
1903.  This  allegation  was  wholly  immateri- 
al. The  lease  speaks  for  Itself.  When  the 
appellant  purchased  tbe  property  as  Is  not 
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d^uled,  it  became  entitled  to  all  of  the  rights 
<f  its  vendor  under  the  existing  lease,  l>otb 
^f  the  assignment  of  the  lease  to  It  and  also 
^pder  the  provisions  of  section  2304  of  the 
Kentucky  Statutes  of  1903.  Whether  the 
lessee  took  advantage  of  the  right  to  extend 
the  lease  for  an  additlona)  year  by  giving 
the  30  days'  notice  In  writing  is  immaterial. 
As  a  matter  of  fact,  It  retained  possession  of 
the  premises  through  its  subtenants,  Jostel- 
Bon  Bros.,  and  until  they  surrendered  the 
premises  it  was  liable  for  the  rent.  The  pos- 
session of  the  subtenants  was  the  possession 
of  appellee,  and,  as  long  as  tbey  remained  In 
ttae  premises,  appellee  was  liable  for  the  rent 
stipulated  in  the  written  contract.  Of  course, 
we  do  not  mean  that  the  subtenants,  with 
the  consent  of  appellant,  might  not  have  sur- 
rendered up  possession  at  tbe  end  of  the  term 
and  taken  out  a  new  lease  for  themselves; 
but  this  Is  not  alleged  to  be  true.  Tbe  alle- 
gation that  the  subtenants  obtained  the  right 
to  stay  in  the  premises  until  January,  1903, 
does  not  constitute  an  allegation  of  a  ten- 
ancy in  their  name.  There  is  nothing  incon- 
sistent between  this  allegation  and  Josselson 
Bros,  holding  on  as  subtenants  of  appellee. 
The  court  and  counsel  for  appellee  seem  to 
have  been  under  the  Impression  that  it  was 
necessary,  in  order  that  appellant  could  re- 
cover, that  it  should  be  able  to  establish  the 
verba)  contract  alleged  by  It,  that  appellee 
might  remain  In  the  premises  until  January, 
1903,  and  the  court  held  that  it  failed  to  do 
this  because  it  was  not  able  to  show  that  the 
agent  with  whom  the  verbal  contract  of  ex- 
tension was  made  was  authorized  to  bind  his 
principal  (the  appellee)  In  the  matter  of  the 
extension,  wholly  overlooking  the  fact  that 
Whether  or  not  appellee  obtained  permission 
6>  remain  In  the  leased  premises  after  Au- 
((ust,  1902,  that,  as  a  matter  of  fact,  it  did 
remain  in  possession  of  the  premises  there- 
after, and  tbe  cause  of  action  of  appellant 
vas  liased  upon  the  actual  occupancy  of  tbe 
premises,  and  not  upon  the  verbal  consent  of 
appellant  that  this  might  be  done. 

Assuming  tiiat  there  was  no  verbal  con- 
tract between  appellant  and  appellee,  by 
igblcb  the  latter  acquired  the  right  to  re- 
main in  possession  of  the  leased  premises 
Rom  August  1,  1902,  to  January  1,  1903,  uu- 
<[jer  tbe  statute  (section  2295  of  the  Kentucky 
Statutes  of  1903),  if  it  remained  in  possession 
ai)  days  after  the  expiration  of  the  term.  It 
would  bave  obtained  the  right  to  remain  tbe 
whole  year,  holding  under  the  contract,  and 
so  on  from  year  to  year  until  the  premises 
were  abandoned,  or  it  was  turned  out  of  pos- 
session, or  made  a  new  contract  And  cer- 
tainly it  will  not  be  questioned  tliat,  if  It  did 
remain  in  possession,  it  was  bound  for  tbe 
rent.  Not  only  Is  it  not  alleged  that  the 
subtenants  rented  the  premises  on  their  own 
account  after  August  1,  1902,  but  the  con- 
tract for  appellee  to  remain  In  possession  un- 
til January,  1903,  Is  specifically  pleaded  by 


tbe  appellee.  After  setting  fortk  tbe  written 
lease  between  Wagner  and  it,  tbe  appellee 
In  its  answer  makes  the  following  statement: 
"But  said  leased  premises  bad  theretofore 
with  the  consent  of  said  Wagner  been  sublet 
to  Frank  and  Alex  Josselson  to  liave  and  to 
use  and  enjoy  in  accordance  with  said  lease, 
and  thereafter,  and  before  tbe  assignment 
claimed  by  tbe  plaintiff  from  said  Wagner, 
said  30  days'  notice  provided  by  said  agree- 
ment being  waived,  this  defendant  being  in- 
terested In  having  said  Josselsons  occupy 
same,  said  Wagner  and  Fine  and  Josselsons 
made  an  additional  agreement,  to  wit,  that 
tbe  said  lease  should  be  and  was  extended  to 
and  terminated  January  1,  1903,  and  that 
said  Josselsons  should  have,  hold,  and  enjoy 
same  as  be  then  was  using  and  having  same 
and  appurtenances  for  said  time  and  to  pay 
this  defendant,  and  this  defendant  pay  said 
Wagner  therefor  the  sum  of  $75  per  month." 
For  all  practical  purposes  this  allegation  of 
defendant's  answer  is  the  very  allegation 
made  by  the  appellant  in  its  petition  and  its 
substitute  petition,  and  which  tbe  court  non- 
suited the  plaintiff  because  it  could  not 
prove;  the  oniy  difference  between  the  alle- 
gation in  tbe  answer  and  that  in  the  petition 
being  that  In  the  petition  the  extension  is 
said  to  bave  been  granted  by  appellant,  and 
in  tbe  answer  it  is  said  to  have  been  granted 
by  appellant's  assignor.  Upon  tbe  whole 
case,  we  are  of  opinion  that,  if  the  appellee 
has  a  defense  at  all,  it  Is  t)ecause  of  the  al- 
leged partial  eviction  of  its  subtenants  by  tbe 
wrongful  acts  of  tbe  landlord.  We  do  not 
pass  upon  tbe  merit  of  this  defense  it  not 
being  necessary  to  do  so;  but,  assuming 
(without  deciding)  that  the  counterclaim  con- 
tains a  cause  of  action  for  a  violation  of  tbe 
lease  on  the  part  of  the  landlord,  these  af- 
firmative allegations  were  placed  in  Issue  by 
the  reply,  and  the  burden  of  proof  was  upon 
the  appellee,  and,  in  default  of  establishing 
the  counterclaim,  the  appellant  was  entitled 
to  a  Judgment  for  the  rent  it  claimed,  it  not 
having  been  claimed  that  payment  thereof 
bad  been  made. 

For  these  reasons,  tbe  Judgment  is  reversed 
for  proceedings  consistent  herewith. 


CITT  OF  LATONIA  et  al.  ▼.  IvATONIA 
AGRICULTURAL  ASS'N. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1908.) 

1.  Adverse  Possession— Strbbts. 

Under  Ky.  St.  1903.  H  2S46.  2547,  provid- 
ing that  limitatiODB  shall  not  betrin  to  ran  in 
respect  to  actions  by  a  city  for  the  recovery  of 
any  street  until  written  notice  to  tbe  council  by 
the  party  in  possession  that  the  possession  will 
be  adverse,  etc.,  the  easement  of  a  public  higb- 
way  must  exist  in  the  city  during  the  period  of 
adverse  holding  to  prevent  the  running  of  the 
statute. 

2.  Dedication— Dedicatioh  of  Stbeetb— A«- 
CEPTANCE— Necessity. 

The  dedication  of  streets  to  be  effectual 
mast  be  accepted  by  the  raunicipality,  and.  ub- 
less   accepted,   the   streets   are   not    technicaUy 
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higbwaj's,  and  the  adverse  possession  of  them 
tor  the  statutory  period  bars  a  right  of  the  city 
to  accept  and  open  them. 

[M.  Note.— For  eases  in  point,  see  Cent.  Dig. 
T<d.  15,  Dedication,  H  64,  65.] 

3.  Advebse  Possession— Stbeets. 

An  owner  platted  his  farm  situated  outside 
the  limits  of  a  city,  and  laid  off  the  land  into 
lots  and  streets.  A  purchaser  of  the  premises 
inclosed  them  with  a  fence,  erected  improve- 
menta  worth  over  $200,000,  and  more  than  15 
years  after  the  purchase  the  boundaries  of  a 
city  were  so  extended  as  to  annex  a  part  of  the 
premises.  There  waa  never  any  acceptance  of 
the  streets  by  the  county  or  city  authorities. 
Betd,  that  the  city  could  not  open  the  streets 
as  indicated  by  the  plat;  limitations  Ijarrinx 
SDch  right 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  offlclally  reported." 

Action  by  the  Latonla  Agricultural  Associ- 
ation against  the  city  of  Latonla  and  others. 
From  a  judgment  for  plalntiiT,  defendants 
appeal.    Affirmed. 

Hnzelri^,  Ghenanlt  &  Hazelrlgg,  O.  P. 
Schmidt,  County  Atty.,  and  J.  L.  Elliston, 
for  appellants.    Harvey  Myers,  for  apt)ellee. 

BARKER,   J.     The  question   Involved   In 
this  record  Is  the  authority  of  the  city  of  La- 
toQia   (sixth  class)   to  open  certain  named 
streets  which  It  is  claimed  run  through  the 
property  of  the  Latonla  Agricultural  Associa- 
tion.   The  litigation  arose  as  follows:    The 
authorities  of  Latonla,  under  ordinance,  were 
about  to,  or  were  threatening  to,  tear  down 
the  fences  and  other  improvements  of  the 
appellee  for  the  purpose  of  oi)enlng  and  ex- 
tending the  streets  through  Its  grounds.    To 
prevent   this,  appellee  filed  a  bill  In  equity 
to  obtain  an  Injunction  restraining  these  al- 
leged   wrongful    acts.     The    city   answered, 
among  other  things  alleging  that  the  streets 
in  question  were  public  streets  or  highways, 
that  the  appellee  was  wrongfully  in  posses- 
sion of  them,  and  was  wrongfully  withhold- 
ing their  use  from  the  public.    The  claim  of 
the  city  to  the  streets  in  question  is  deduced 
as  follows:     In  1869  one  George  W.  Jones 
(his  wife  being  the  owner  in  fee)  made  a 
plat  of  ber  farm,  which  was  situated  In  Ken- 
ton county,  outside  of  the  limits  of  the  city 
of  Covington,  laying  off  the  land  into  what 
were  called  town  lots,  and  dividing  them  by 
named  etreets  and  alleys.    This  plat  was  call- 
ed  Jones*  subdivision   of   South    Covington, 
and  was  recorded  in  the  coimty  court  of  Ken- 
ton county.     Mrs.  Jones  (the  wife)  did  not 
join  In  this  attempted  dedication  of  her  land 
to  public  use,  but  afterwards  she  joined  ber 
bnsband  in  conveying  some  of  the  lots  to 
pnrcbasers,  and  in  the  deeds  the  plat  was 
recognized  by  describing  the  lots.    And  this, 
it  is  said,  fully  ratified  the  original  act  of 
the  husband.  If  that  was  necessary.    In  1894 
the  town  of  Latonla  was  organized  as  a  city 
of  the  sixth  class,  and  afterwards,  In  1900, 
its  bonndarles  were  so  extended  as  to  annex 
*  part  of  the  property  of  the  appellee  cor- 
poration, and  thereupon,  the  city  claims,  arose 


Its  right,  theretofore  In  abeyanee,  to  <^en 
the  streets  In  question.  The  appellee,  on  thb 
other  hand,  alleges  the  following  claim  tb 
the  streets  and  alleys  Involved  In  this  litiga- 
tion :  It  was  chartered,  and  fully  authorized 
to  do  the  various  things  It  afterwards  did. 
in  1882.  It  bought  from  Jones  and  wife 
something  less  than  200  acres  of  land,  being 
all  of  the  former  town  site,  except  a  few 
lots  which  had  been  sold  to  various  people 
prior  to  appellee's  purchase.  It  bought  all 
of  the  lots  owned  by  outside  purchasers,  so 
as  to  solidify  Its  boundary,  and  then  it  ih- 
dosed  the  whole  of  its  property  with  a  close 
plank  fence  about  eight  feet  high,  and  upon 
the  Inclosure  laid  off  a  iregulatton  mile 
track,  built  a  grandstand,  betting  sheds, 
stables,  etc.,  and  has  there  operated  and 
maintained  a  race  track,  called  by  the  public 
"the  Latonla  Race  Track,"  ever  since.  As 
we  see  It,  the  main  question  In  this  case  will 
readily  turn  upon  the  plea  of  limitation,  and 
we  will  proceed  to  examine  that  Issue. 

The  plaintiff  pleads  and  relies  upon  ad- 
verse possession  for  more  than  15  years  In 
bar  of  the  city's  right  to  open  the  streets 
through  its  grounds,  and  there  can  be  no 
sort  of  doubt  that  the  evidence  shows,  with- 
out attempt  at  contradiction,  that  It  has  had 
the  whole  property  inclosed  with  a  high 
plank  fence  since  1882,  and  during  all  of  the 
time,  without  intermission,  it  has  occupied 
it  as  a  race  track  under  a  claim  of  adverse 
right  to  all  the  world.  It  only  remains, 
therefore,  to  see  whether  there  is  anything 
In  the  statute  of  limitations  which  prohibits 
Its  running  against  the  claim  of  the  city  to 
open  the  streets.  The  provisions  of  the  stat- 
ute bearing  on  the  subject  are  as  follows: 

"Sec.  2546.  The  limitations  mentioned  in 
the  first  article  of  this  chapter  shall  not  be- 
gin to  run  in  respect  to  actions  by  any  town' 
or  city  for  the  recovery  of  any  street,  alley, 
or  other  public  easement,  or  any  part  of  ei- 
ther, or  the  use  thereof  in  such  town  or  city, 
tmtll  the  trustees,  or  the  council  or  the  cor- 
poration, by  whatever  name  known  or  called, 
have  been  notified  In  writing  by  the  party  in 
possession,  or  about  to  take  possession  to  the 
effect  that  such  possession  will  be  adverse 
to  the  right  or  title  of  such  town  or  city. 
Until  such  notice  is  given,  all  possession  of 
streets,  alleys  and  public  easements,  or  any 
part  of  either.  In  any  town  or  city,  shall  be 
deemed  amicable,  and  the  person  in  posses- 
sion the  tenant  at  will  of  such  town  or  city. 

"Sec.  2547.  Limitation  shall  not  begin  to 
run  in  favor  of  any  person  In  the  possession 
of  any  public  roa«l,  or  of  any  part  thereof, 
until  written  notice  shall  be  given  to  the 
cotmty  court  of  the  county  in  which  the 
road  Is  situated,  that  such  possession  is  ad- 
verse to  the  right  of  the  publte  to  the  use  of 
such  road." 

It  will  be  observed  that  the  operation  of 
the  first  of  the  foregoing  sections  is  limited 
to  the  right  of  a  mimletpalHy  to  bring  an  ac^ 
tion  to  recover  the  use  at  a  street,  alley,  or 
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otber  public  easement  In  the  city.  To  meet 
the  requirements  of  the  statute,  the  ease- 
ments must  exist  as  public  highways,  and 
must  be  In  the  city  during  the  period  of  ad- 
verse holding  in  order  to  prevent  the  statute 
from  running;  and,  under  the  provisions  of 
the  second  section  above  quoted,  the  road 
must  exist  as  a  public  highway  of  the  coun- 
ty while  being  adversely  held  to  stop  the 
statute  from  running  against  the  county. 
The  object  of  both  sections  Is  clearly  to  pre- 
vent the  secret  appropriation  of  public  high- 
ways by  adverse  possession.  The  important 
question,  then,  is :  Were  the  streets  Involved 
here  ever  public  highways,  either  of  the  city 
or  the  county?  Assuming,  for  the  purposes 
of  the  case,  that  Jones  and  wife,  by  what 
they  Jointly  and  severally  did  In  the  prem- 
ises, dedicated  the  streets  and  alleys  shown 
on  the  plat  of  the  Jones  subdivision  to  public 
use  as  far  as  they  had  the  power  so  to  do,  did 
they  thereby  become  public  highways  with- 
in the  meaning  of  the  sections  of  the  statute 
above  quoted?  There  Is  no  pretense  that  the 
county  of  Kenton,  or  the  city  of  Latonia, 
or  any  otber  public  authority,  ever  expressly 
accepted  the  streets  In  question,  or  ever  did 
such  work  on,  or  exercised  such  supervision 
over,  them  as  would  imply  an  acceptance. 
The  question  of  law,  then,  arises:  Can  a 
public  highway  be  established  by  dedication 
except  by  an  acceptance,  either  express  or 
implied,  by  the  public? 

In  the  case  of  Trustees  of  Liagrance  v. 
Bain,  etc.,  4  Ky.  Ijaw  Rep.  256,  the  very 
question  we  have  here  arose,  and  it  was  there 
held  by  this  court  that  the  dedication  of 
streets  and  alleys  to  the  use  of  the  public 
to  be  effectual  must  be  accepted  by  the  cor- 
poration, and  that  the  presumption  of  accept- 
ance by  the  corporation  is  rebutted  by  the  fact 
of  the  continued  possession  by  the  original 
proprietor,  and  particularly  his  vendees,  al- 
though the  dedication  be  evidenced  by  the  re- 
cx>rdlng  of  a  plat  of  the  town  and  sale  of 
lots.  After  the  inclosure  and  use  of  an  alley 
for  15  years  it  is  too  late  for  the  trustees  of 
the  corporation  to  urge  an  acceptance  of  its 
dedication  to  the  public  or  to  assert  a  right 
to  the  land.  In  the  case  of  Wilklus  v.  Barnes, 
etc.,  70  Ky.  32.3.  it  is  said:  "And  therefore, 
where  a  dedication  is  claimed  to  have  been 
made  to  the  public,  reasou  and  authority  re- 
quire, as  a  protection  to  the  landowners,  the 
acceptance  of  the  dedication  to  be  made  by 
the  constituted  representative  of  the  public  in 
Its  organic  capacity  upon  its  records,  or  by 
such  acts  of  control  or  recognition  as  will  fur- 
nish a  presumption  of  their  existence."  The 
foregoing  c-vcerpt  was  cited  and  the  principle 
it  contains  approved  in  Louisville  &  Nashville 
Railroad  Co.  v.  Survant,  96  Ky.  197,  27  S.  W. 
999 ;  and  in  addition  it  was  said :  "A  public 
road  can  only  be  established  in  two  ways. 
One  is  in  tiie  manner  prescribed  I>y  the  stat- 
ute, the  other  by  dedication;  and  In  the  lat- 
ter case  it  must  be  accepted  by  the  couutj- 


court"  In  the  case  of  Gedge,  etc.,  v.  Com- 
monwealth, 9  Bush,  61,  the  court  said:  "The 
right  In  Wall  to  make  the  dedication  of  the 
ground  to  be  used  as  a  street  or -highway  is 
unquestioned,  but  such  a  dedication  does  not 
compel  the  town  of  Cynthlana  to  improve 
the  street  or  keep  It  In  repair.  If  the  act 
dedicating  the  land  makes  it  a  street  or  high- 
way, then  it  is  within  the  power  of  any  per- 
son to  compel  a  town  or  county  to  improve  or 
keep  in  repair  a  highway,  whether  desired  or 
not.  mere  must  be  some  acceptance  of  the 
dedication  by  the  town  if  a  street,  or  by  the 
county  court  if  a  public  road,  before  an  indict- 
ment can  be  maintained  against  those  whose 
duty  it  is  to  keep  the  street  or  road  in  re- 
pair, or  against  one  or  more  for  a  nuisance 
in  obstructing  the  travel,"  etc.  To  the  same 
effect  is  Cochran  v.  Town  of  Sbepherdsviile. 
43  S.  W.  250,  19  Ky.  Law  Rep.  1192.  It  fol- 
lows from  this  authority  that  the  so-called 
streets  in  question  were  not  technically  high- 
ways, and  the  adverse  possession  of  appellee 
for  the  statutory  period  barred  apjjellant's 
right  to  accept  and  open  them  after  the  land 
was  annexed.  The  case  of  City  of  Covington 
V.  Hall,  98  S.  W.  317,  30  Ky.  Law  Rep.  356, 
does  not  militate  against  the  principle  herein 
established.  It  is  true  there  is  some  general 
resemblance  in  the  facts  of  that  case  and  the 
case  at  bar.  It  was  held  in  the  case  cited 
that  Mrs.  Hall  was  estopped  by  the  recitation 
in  the  deed  under  which  she  held  her  prop- 
erty that  St.  Louis  street  was  a  public  high- 
way of  the  city  of  Covington;  there  having 
been  conveyed  to  her  only  so  much  of  the 
property  "as  is  not  dedicated  for  streets  and 
alleys  by  the  plat  of  land  of  said  Patch." 
The  principle  established  there  has  no  applica- 
tion here.  The  property  in  question  was  out- 
side of  the  city  of  Latonla  at  the  time  of  the 
attempted  dedication  by  the  Jonea  plat.  The 
attempt  to  establish  a  town  on  the  Jones  jfarm 
had  been  abandoned.  The  appellee  purchased 
all  the  property  platted  except  a  few  lots, 
buying  out  all  adverse  Interests  of  lot  hold- 
ers within  its  boundary.  It  held  the  prop- 
erty'adversely  for  more  than  15  years  before 
the  right  of  the  city  of  Latonla  (assuming  it 
to  have  a  right)  to  claim  the  streets  arose, 
or  could  have  arisen.  The  bar  of  the  statute 
was  complete  long  before  the  city  of  Latonia 
annexed  the  property  of  appellee.  It  has  erect- 
ed upon  the  land  improvements  said  to  be  worth 
from  1F200.000  to  $250,000.  To  permit  the 
city  to  project  the  streets  in  question  through 
its  property  now  would  be  to  en'tall  upon  It  a 
complete  loss  of  the  property  as  a  rate  track. 
No  cburt  would  permit  this  to  be  done  with- 
out the  establishment  on  the  part  of  the  city 
of  a  clear  legal  right  so  to  do.  This  the  city 
has  failed  to  do,  and  we  concur  in  tlie  o|)iui(>n 
of  the  chancellor  that  the  injunction  restrain- 
ing the  public  authorities  from  interfering 
with  the  property  of  the  appellee  should  be 
perpetuated. 
Judgment  affirmed. 
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BOWE  et  al.   y.  RICHMOND  et  al. 

(Conrt  of  Appeals  of  Kentucky.    April  23, 
1908.) 

1.  Deeds— CoNBTBUcTiOR—RuiJ!  —  Intent  of 
Pabties. 

In  construing  a  deed,  the  intent,  when  ..p- 
parent,  and  not  repugnant  to  any  rule  of  law, 
most  control  technical  terms,  and  the  construc- 
tion must  be  upon  a  comparison  of  the  whole 
iastrnment,  and  with  an  endeavor  to  give  mean- 
iiU!  and  effect  to  every  part  of  it. 

[Gd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §|  231,  267.] 

2.  Same— Caption. 

Where  the  caption  of  a  deed  does  not  con- 
ffict  with  other  parts  thereof,  it  should  be  con- 
Mdeied  in  determining  what  persons  are  In- 
cinded  in  the  term  "party  of  the  second  part," 
used  in  the  granting  clause  and  in  the  haben- 
dum. 

3.  Same— Estates  Cbeated — "Heirs." 

The  caption  of  a  deed  named  the  purchas- 
er's wife  and  her  children  by  him  as  the  party 
of  the  second  part.  The  granting  clause  recited 
that  the  conveyance  was  "to  the  party  of  the 
!<«cond  part  and  heirs,"  and  the  habendum  speci- 
fied the  "second  party  and  her  heirs."  Held, 
that  the  deed  being  made  with  the  evident  pur- 
pose of  providing  for  the  wife  and  children,  it 
should  be  regarded  as  a  deed  made  by  the  pur- 
chaser, or  as  his  will  disposing  of  his  estate 
for  the  benefit  of  the  natural  objects  of  his 
bounty ;  that  the  word  "heirs"  in  the  granting 
and  habendum  clauses  mean  all  the  wife's  chil- 
dren by  the  purchaser,  including  after-born  chil- 
dren ;  and  that  the  wife  took  a  life  estate,  and 
such  children  the  remainder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  §j  360-373,  41C-435. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3211-3264;   vol.  8,  pp.  7677,  7678.] 

4.  Descent   and   Dibtribxttion  —  Pbopeett 
Subject  to  Descent— Vested  Rehaindeb. 

A  remainderman's  interest  having  vested 
before  she  died,  upon  her  death  it  descended  to 
her  only  child  and  heir  at  law. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  §  33.] 

3.  Rekaindebs  —  Adjudication  of  Rights— 

RiOHT  to. 

Though  remaindermen  cannot  have  posses- 
sion of  land  until  the  expiration  of  the  preced- 
ing estate,  they  may  sue  to  obtain  an  adjudica- 
tion of  their  rights  and  interest,  where  adverse 
claims  are  asserted  by  persons  in  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Remainders,  {  8.] 

Appeal  from  Circuit  Court,  Johnson  County. 

"Not  to  be  ofllclally  reported." 

Action  by  Laura  Bowe  and  Dewey  Bowe, 
against  James  Richmond  and  others,  in  which 
defendants  Nora  Bowe,  Andrew  Bowe,  and 
OlUe  Bowe  filed  a  cross-petition:  From  a 
judgment  dismissing  the  petition  and  the 
cross-petition,  the  plaintiffB  and  cross-peti- 
tioners appeal.    Reversed  and  remanded. 

Vangban,  Howes  &  Howes,  for  appellants. 
C.  B.  Wheeler  and  Wells  &  Wells,  for  ap- 
pellees. 

SETTLE,  J.  This  appeal  Involved  the  coHt 
structlon  of  the  following  deed:  "This  deed 
between  James  E.  Burgess  and  Martha  M. 
Burgess,  wife  of  the  said  J.  E.  Burgess,  of  the 
(-ounty  of  Johnson  and  state  of  Kentucky, 
vf  the  first  part,  and  CuroIIne  Bowe  and  lior 
children  by  A.  J.  Bowe,  of  the  afori'.«aid  coun- 


ty and  state,  of  the  second  part,  witnesseth : 
That  the  said  party  of  the  first  part,  lu  <-on- 
sideration  of  the  sum  of  $1,000.00,  nine  hun- 
dred dollars  In  hand  paid,  and  one  hundred 
dollars  secured  by  note,  payable  In  twelve 
months  from  this  date,  with  Interest  at  the 
rate  of  ten  per  cent  thereon  from  this  date, 
the  receipt  of  which  Is  hereby  acknowledged, 
do  hereby  sell,  grant  and  convey  to  the  party 
of  the  second  part,  her  heirs,  the  following 
described  property,  viz.:  One  tract  of  land 
being  in  the  county  of  Johnson,  state  of  Ken- 
tucky, on  Miller's  creek  and  bounded  as  fol- 
lows, to  wit:  Beginning  at  a  red  oak  on  a 
point  nearly  an  east  course  from  J.  E.  Bur- 
gess' house ;  thence  down  the  point  a  straight 
Hue  by  a  hornbeam  on  a  steep  bank  to  Mil- 
ler's creek;  thence  down  the  same  as  It  mean- 
ders to  the  mouth  of  the  branch  near  the 
main  road;  thence  up  the  branch  as  It  mean- 
ders to  John  Richmond's  line,  and  with  this 
line  to  the  gap  on  the  ridge  where  the  road 
crosses ;  thence  with  the  top  of  the  ridge  and 
with  Richmond's  line  to  an  oak,  George  Wal- 
ter's corner,  and  with  Walter's  line  to  Mil- 
ler's creek  to  tw^o  sycamores;  thenc-e  cross- 
ing the  creek  a  straight  line  to  a  white  oak, 
corner  between  said  Burgess  and  Nancy  Ak- 
ers,  and  with  their  line  to  Peter  Elliot's  line, 
and  with  Elliot's  line  to  the  top  of  the  ridge 
and  down  the  same  as  It  meanders  to  the  be- 
ginning. To  have  and  to  hold  the  same  with 
all  the  appurtenances  thereon  Xo  the  second 
party  and  her  heirs  and  assigps  forever,  with 
covenant  of  general  warranty.  In  testimony 
whereof  witness  our  signatures,  this,  the  27th 
day  of  March,  1887.  James  E.  Burgess.  Mar- 
tha M.  Burgess."  At  the  time  of  the  execution 
of  the  above  deed  Caroline  and  A.  J.  Bowe  had 
two  children,  Laura  Bowe  and  Lucinda  Bowe, 
but  several  years  thereafter  Lucinda  Bowe 
died,  leaving  an  only  child,  Dewey  Bowe,  an 
Infant,  to  whom  as  heir  at  law  descended 
such  Interest,  If  any,  as  she  owned  In  the 
land  conveyed  by  the  Burgess  deed.  After 
the  execution  of  the  deed  referred  to  three 
other  children  were  born  to  Caroline  and  A. 
.T.  Bowe,  viz.,  Nora  Bowe,  Andrew  Bowe,  and 
Ollle  Bowe.  A.  J.  Bowe  and  Caroline  Bowe 
about  1901  conveyed  certain  mineral  rights  in 
the  land  In  question  to  E.  C.  Jones,  trustee 
for  J.  E.  Bittenhouse,  J.  E.  Jones,  Moses  Mor- 
gan, and  T.  J.  Hughes,  and  about  the  same 
time  attempted  to  convey  to  James  Richmond 
the  surface  of  the  land,  the  deed  purporting 
to  vest  In  the  latter  the  fee-simple  title.  This 
action  was  instituted  by  Laura  Bowe,  Dewey 
Bowe,  infont  son  of  Lucinda  Bowe,  deceased, 
and  Caroline  Bowe,  his  next  friend,  to  recov- 
er the  alleged  interest  of  Laura  Bowe  and 
Dewey  Bowe  In  the  land  mentioned ;  It  being 
averretl  in  the  petition  that  they  each  own  an 
undivided  one-third  Interest  therein  under 
the  deed  from  J.  E.  Burge.sa  and  wife  to 
Caroline  Bowe  and  her  children  by  A.  ,T. 
Bowe.  the  other  Indicated  one-third,  consti- 
tuting, as  alli'!;(>d.  the  share  of  Caroline  Bowe 
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in  the  land,  having  been  conveyed  to  James 
Richmond,  and  the  mineral  rights  In  such 
third  to  E.  C.  Jones,  trustee,  by  deeds  irom 
Caroline  Bowe  and  her  husband,  A.  J.  Bowe, 
to  them  respectively.  In  other  words,  It  Is 
alleged  In  the  petition  that  the  deed  from  J. 
E.  Burgess  and  wife  conveyed  a  Joint  estate 
In  the  land  in  question  to  Caroline  Bowe  and 
Laura  and  Luclnda  Bowe,  her  children  by  A. 
J.  Bowe,  then  In  being,  each  talcing  title  to 
an  undivided  third,  and  that  the  subsequent 
deeds  from  Caroline  Bowe  to  Richmond  and 
Jones,  trustee,  only  conveyed  them  the  undi- 
vided one-third  interest  of  Caroline  Bowe  in 
the  land  and  mineral  rights  respectively.  It 
is  further  alleged  in  the  petition  that  both 
Richmond  and  E.  C.  Jones,  trustee,  are  in 
possession  of  and  claiming  the  whole  of  the 
land  and  mineral  rights  therein  adversely  to 
the  appellants  Laura  and  Dewey  Bowe  and 
all  others,  and  giving  it  out  to  the  public  that 
appellants  own  no  part  of  the  land,  and  that 
their  (appellees')  title  to  the  land  and  mineral 
rights  respectively  Is  superior  to  that  of  ap- 
pellants, which  claim  and  statements  it  is 
averred  have  cast  a  cloud  upon  plaintifTs 
title,  greatly  depreciated  the  market  value  of 
the  land,  and  thereby  damaged  appellants. 
The  prayer  of  the  petition  asks  that  the  ap- 
pellants be  adjudged  the  owners  and  given 
possession  of  two-thirds  of  the  land,  that 
tbeir  title  be  quieted,  and  for  all  proper,  nec- 
essary, and  general  relief.  The  petition  made 
Richmond,  Jones,  trustee^  and  his  cestuis  que 
trust,  also  Nora  Bowe,  Andrew  Bowe,  and 
OlUe  Bowe,  children  of  Caroline  Bowe  by  A. 
J.  Bowe,  born  since  the  execution  of  the  deed 
from  Burgess  and  wife  to  Caroline  Bowe,  etc., 
parties  to  the  action.  Nora  Bowe,  Andrew' 
Bowe,  and  Ollle  Bowe,  by  Joint  answer,  coun- 
terclaim, and  cross-petition  each,  set  up  claim 
to  an  interest  In  the  land  In  controversy  up- 
on the  ground  that,  though  bom  after  the  ex- 
ecution of  the  deed  from  Burgess  and  wife, 
they  by  the  provisions  of  that  deed  are  en- 
titled as  remaindermen  to  a  third  each  of  the 
land  In  controversy,  or  to  share  equally  with 
their  mother  and  sisters  in  the  land,  if  the 
court  should  adjudge  that  the  deed  from  Bur- 
gess conveyed  it  to  Caroline  Bowe  and  all 
her  children  by  A.  J.  Bowe  Jointly.  Appellees 
James  Richmond  and  E.  C.  Jones,  trustee, 
and  others,  filed  demurrers  to  the  petition 
and  to  the  answer  and  cross-petition  of  Nora, 
Andrew,  and  Ollle  Bowe,  which  were  sus- 
tained by  the  court,  and  the  petition  and 
cross-petition  dismissed.'  From  the  Judgment 
entered  in  conformity  to  this  ruling  of  the 
court,  the  children  and  grandchild  of  Caroline 
and  A.  J.  Bowe  have  appealed. 

We  are  of  opinion  that  the  circuit  court 
erred  in  rendering  the  Judgment  appealed 
from.  It  was  evidently  based  upon  the  idea 
that  the  deed  under  consideration  created 
what,  under  the  common  law,  would  be  an 
estate  tall,  which  section  2343,  Ky.  St.  1903, 
converts  into  an  estate  in  fee  simple,  which. 
If  true,  made  Caroline  Bowe  the  sole  and 


absolute  owner  of  the  land.  This  construc- 
tion we  think  does  violence  to  the  language 
of  the  deed.  We  know  no  better. rule  of 
construction  than  that  announced  by  Judge 
Kent  in  Jackson  v.  Myers,  3  Johns.  (N.  Y.) 
388,  3  Am.  Dec.  S04:  "The  Intent,  when  ap- 
parent and  not  repugnant  to  any  rule  of  law, 
will  control  technical  terms;  for  the  Intent 
and  not  the  words  is  the  essence  of  every 
agreement  In  the  exposition  of  deeds  the 
construction  must  be  upon  the  view  and  com- 
parison of  the  whole  instrument,  and  with 
the  endeavor  to  give  every  part  of  it  meaning 
and  effect."  A.  J.  Bowe,  the  husband  of  Car- 
oline Bowe,  and  father  of  her  children,  paid 
a  valuable  consideration  for  the  tract  of 
land  in  controversy.  The  deed,  though  from 
one  unrelated  to  the  grantees,  was  made  as 
directed  by  A.  J.  Bowe,  the  purchaser,  and 
with  the  evident  purpose  of  providing  for  his 
wife  and  children.  In  this  respect  the  In- 
strument should  be  regarded  as  a  deed  made 
by  the  husband  and  father  himself,  or  as  a 
will  by  which  he  intended  to  dispose  of  bis 
estate  for  the  benefit  of  those  who  would 
naturally  be  expected  to  receive  it  because 
entitled  to  his  bounty.  The  conveyance  here 
is,  by  the  direction  of  the  husband  and  father, 
made  to  "Caroline  Bowe  and  her  children  by 
A.  J.  Bowe,  of  the  second  part."  This  ex- 
pression is  followed  by  the  granting  clause, 
which  says  that  in  consideration  of  $900  and 
a  note  of  $100,  the  party  of  the  first  part 
"does  hereby  sell,  grant,  and  convey  to  the 
party  of  the  second  part,"  etc.  What  person 
or  persons  will  the  words  "party  of  the  sec- 
ond part,"  as  here  used,  and  the  words  "sec- 
ond party,"  occurring  in  the  habendum,  nec- 
essarily include?  By  referring  to  the  caption 
which,  as  It  Is  not  in  confilct  with  other 
parts  of  the  deed,  should  be  considered  In 
arriving  at  its  meaning,  we  find  that  they 
Include  Caroline  Bowe  and  her  children  by  A. 
J.  Bowe.  Neither  the  granting  clause  nor 
the  habendum  confiicts  with  the  caption  of 
the  deed,  and  the  word  "children"  being  used 
in  the  caption  it  does  no  violence  to  the  mean-' 
ing  of  the  deed  to  conclude  that  the  word 
"heirs"  found  in  the  granting  and  habendum 
clauses  in  connection  with  the  pronoun  "her"" 
mean  all  the  children  of  Caroline  Bowe  by 
A.  J.  Bowe,  and  were  so  intended.  McFar- 
land  V.  Hatchett,  118  Ky.  423,  80  S.  W.  1185. 
Such  words  as  "heirs  of  his  body,"  or  "heirs 
lawfully  begotten  of  their  body,"  are  usually 
words  of  limitation,  but  not  so  with  the 
word  "children,"  which  is  generally  held  to- 
be  a  word  of  purchase,  and  to  embrace  im- 
mediate descendants  only.  Such  Is  Its  mean- 
ing, and  also  of  the  word  "heirs"  in  the  deed 
before  us.  The  deed  having  been  procured, 
and  the  land  paid  for  by  A.  J.  Bowe,  he  bad 
the  right  to  control  the  form  of  the  deed, 
and  select  the  persons  to  take  under  it.  HI» 
intention,  as  shown  by  the  deed  as  a  whole^ 
was  that  his  wife  should  take  a  life  estate, 
and  bis  children  by  her  the  remainder  in  the 
land.    In  Hall  v.  Wright,  87  8.  W.  1120,  2T 
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Kt.  Law  Rep.  1186,  the  conveyance  as  ex- 
pressed In  the  caption  and  habendum  of  the 
deed  was  to  Joseph  Hall  and  his  children 
\rithont  naming  the  latter.  It  was  held  that 
Joseph  Hall  was  entitled  only  to  a  lite  es- 
tate in  the  land,  and  that  his  children  then  In 
being  and  thereafter  bom  took  the  remainder 
In  fee.  In  Smith  t.  Smith,  119  Ey.  899.  85 
8.  W.  169,  there  was  a  deylse  of  real  estate 
from  a  father  to  "his  son  and  his  children." 
This  was  held  to  glTe  the  son  a  life  estate, 
with  remainder  to  the  children.  In  Adams  v. 
Adams,  47  S.  W.  336,  20  Ky.  Law  Rep.  655, 
there  was  a  deylse  of  land  by  a  father  to  "his 
daughter,  Martha  J.  Adams,  and  her  children 
in  their  exclusive  right"  This  was  held  to 
vest  in  the  daughter  a  life  estate,  with  re- 
mainder to  the  children.  In  McFarland  t. 
Uatchett,  118  Ky.  423,  80  S.  W.  1185,  the 
conveyance  was  from  a  stranger  to  a  mother 
and  her  dilldren,  with  covenant  of  general 
warranty.  It  was  held  that  the  mother  un- 
der this  deed  took  a  life  estate,  with  remain- 
der to  the  children.  As  said  in  Hall  v. 
Wright,  supra,  there  are  many  cases  in  which 
the  husband  made  provision  for  the  wife  and 
children;  the  deed  or  will  containing,  in 
many  Instances,  language  very  similar  to  that 
employed  In  the  deed  under  consideration, 
and  In  practically  all  of  them  the  wife  was 
held  to  have  been  vested  with  a  life  estate 
la  the  realty,  with  remainder  to  the  children. 
Jarvis  v.  Qulgley,  10  B.  Mon.  104;  Smith  v. 
Upton,  13  8.  W.  721,  12  Ky.  Law  Rep.  28; 
Davis  v.  Hardin,  80  Ky.  673 ;  Frank  v.  Cnz, 
91  Ky.  621,  16  S.  W.  712;  Koenlg  v.  Kraft.  87 
Ky.  95,  7  S.  W.  622,  12  Am.  St  Rep.  463; 
Rlghter  v.  Forrester,  1  Bush,  278. 

We  are  of  opinion  that  the  deed  from 
Bargess  and  wife  to  Caroline  Bowe  and 
her  children  by  A.  J.  Bowe  under  considera- 
tion conveyed  the  mother  a  life  estate  In  the 
land  therein  described,  with  remainder  to  her 
children  by  A,  J.  Bowe,  including  such  of 
the  children  as  were  born  after  the  execution 
of  the  deed.  As  the  Interest  of  Luclnda 
Bowe,  one  of  the  children  and  remaindermen 
living  when  the  deed  was  made,  had  vested 
before  her  death,  upon  the  happening  of  that 
event  such  Interest  descended  to  her  only 
child  and  heir  at  law,  the  Infant  Dewey 
Bowe.  It  follows,  therefore,  that  the  convey- 
ances ander  which  the  appellees  Richmond, 
Jones,  trustee,  and  others  claim  the  land  in 
question  only  divested  Caroline  Bowe  of  her 
life  estate  therein.  While  the  remaindermen 
rannot  have  possession  of  the  land  until  the 
death  ot  Caroline  Bowe,  in  view  of  the  ad- 
verse claims  set  up  by  the  appellees  now  In 
possession  of  the  land,  they  had  the  right  to 
maintain  this  action  to  obtain  an  adjudica- 
tion of  their  rights,  and  have  determined 
what  interest  they  have  in  the  land. 

Wherefore  the  judgment  is  reversed  and 
canse  remanded  that  the  circuit  court  may 
wt  It  aside  and  enter  another  overruling  the 


demurrers  to  the  petition  and  cross-petition, 
and  defining  the  interests  of  the  parties  In 
such  manner  as  will  conform  to  this  opinion. 


DEVON  V.  CINCINNATI,  C.  &  B.  RX.  CO. 

(Court  of  Appeals  of  Kentucky.    April  17, 

1908.) 

1.  Eminent  Domain— Pboceedings  —  Statu- 

TOEY  PBOVISIONS— CONSTBUCTION  —  "BaII,- 
B0AD8"— "RaILWATB"— INTEBUBBAH  RAIL- 
BOAD. 

Ky.  St  1903.  I  842a  (Act  March  11,  1902, 
p.  39,  c.  13),  provides  that  interurban  electric 
railroad  comjwnies  authorized  to  construct  a 
railroad  10  or  more  miles  in  length  incorporated 
under  the  laws  of  the  commonwealth  shall  have 
the  same  rights,  powers,  and  privileges  as  are 
now  granted  to  or  conferred  upon  railroad  com- 
panies. Section  835  et  seq.  permit  condem- 
nation of  land  by  any  company  authorized  to 
construct  a  railroad  which  shall  be  unable  to 
contract  with  the  owner  of  any  land  necessary 
for  its  use.  A  railroad  corporation  was  or- 
ganized to  construct  and  operate  a  line  of  rail- 
way not  exceeding  10  miles  long  from  the  city 
of  Covington  to  the  town  of  Erlanger,  and  such 
points  l>eyond  as  might  thereafter  be  determin- 
ed upon,  to  be  operated  by  electricity  or  other 
improved  methods  of  rapid  transit  Held,  that 
the  term  "railroad,"  as  used  in  section  835,  has 
the  same  meaning  as  "railway,"  and  that  the 
company  had  the  same  right  to  condemn  private 
property  for  a  right  of  way  that  a  steam  rail- 
road would  have,  especially  since  under  its  char- 
ter it  might  use  steam. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  'Phrases,  vol.  7,  pp.  5890,  5908;  vol.  8,  pp. 
7777,  7778.] 

2.  Same— Length  of  Railwat  Constbucted 
— Effect. 

The  fact  that  the  entire  10  miles  of  railway 
authorized  by  its  charter  bad  not  been  con- 
structed by  the  company  was  immaterial,  in  the 
absence  of  a  showmg  that  it  did  not  in  good 
faith  intend  to  complete  the  line  as  authorized. 

3.  Railboads  —  Chabteb  —  Cohstbuction  — 
Tebmini  of  Road — "Fhom." 

Articles  of  incorporation  of  a  railway  com- 
pany provided  that  it  was  to  t>e  constructed  and 
operated  "from"  Covington  to  Erlanger,  and 
such  further  points  beyond  as  might  thereafter 
be  determined  upon  and  over  and  along  such 
streets,  roads,  etc.,  as  might  be  acquired  by  due 
process  of  law.  Held,  that  the  expression 
"from"  Covington  meant  from  within  the  city^ 
and  that  land  within  the  city  could  be  condemn- 
ed for  a  right  of  way. 

[E^d.  Note.— For  cases  in  point,  see  Cent  Dig> 
vol.  41,  Railroads,  |  114. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  2981,  2986;   vol.  8,  p.  7667.] 

4.  Eminent  Domain— Evidence  as  to  Com- 
pensation-Examination OF  Witnesses— 
Use  of  Wobd  "Value." 

Though  the  market  value  of  land  to  be  tak- 
en under  condemnation  is  the  thing  to  be  deter- 
mined, the  fact  that  the  court  did  not  require 
the  uniform  use  of  the  term  "market  value '  in 
questioning  witnesses  is  not  error  where  the 
term  is  occasionally  used,  though  the  word  "val- 
ue" alone  was  principally  used  by  both  counsel 
and  witnesses. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {  541.] 

Appeal  from  Circuit  Court,  Kenton  County. 
"To  be  officially  reported." 
Condemnation  proceedings   by   the  Cincin- 
nati,  Covington   Sc  Brlanger   Railway   Corn- 
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pany  against  Sarab  O.  Devon.  From  a  Judg- 
ment of  the  circuit  court  on  appeal  from  the 
county  court,  defendant  appeals.    Affirmed. 

Herbert  Jackson,  for  appellant.  Ernst, 
Cassatt  &  McDougall,  for  appellee. 

SETTLE,  J.  Appellee  Is  a  railroad  corpo- 
ration organized  under  the  laws  of  Kentucky 
for  the  purpose  of  constructing  and  operating 
an  electric  railway  from  Covington  to  Er- 
langer  and  other  points  beyond,  not  exceed- 
ing 10  miles  in  distance,  from  Covington.  Ap- 
pellee's articles  of  Incorporation  provide: 
*'*  •  »  The  undersigned  have  and  do  here- 
by associate  themselves  together  to  form  an 
incorporated  company,  under  the  statutes  of 
Kentucky,  for  the  purpose  of  constructing  a 
line  of  railway,  as  hereinafter  stated. 
*  ♦  ♦  Third.  The  business  of  said  com- 
pany shall  be  the  construction,  maintenance, 
and  operation  of  a  line  of  railway  not  ex- 
ceeding ten  miles  long,  with  a  single  or  double 
track,  and  with  all  the  usual  and  convenient 
appendages  and  appurtenances  thereunto  be- 
longing, including  the  right  to  erect,  maintain 
and  operate  electric  poles  and  wires  over  and 
along  said  railway  and  with  the  privilege  of 
operating  a  line  of  telegraph  or  telephone  on 
and  over  the  line  of  said  railway.  Said  railway 
is  to  be  constructed  and  operated  from  the  city 
of  Covington,  Kenton  county,  Kentucky,  to  the 
town  of  Erlanger  in  Kenton  counly,  Ken- 
tucky, and  to  such  further  points  beyond  said 
town  of  Erlanger  as  may  hereafter  be  de- 
termined upon,  and  over,  along  and  upon  such 
bridges,  streets,  roads,  highways,  and  such 
private  property,  as  said  company  may,  by 
due  process  of  law,  acquire  the  right  to  lay 
its  tracks  and  other  appliances  and  appen- 
dages upon.  Fourth.  Said  railway  shall  be 
operated  by  electricity  or  other  improved 
methods  of  rapid  transit"  In  constructing 
its  line  of  railway  appellee  found  it  necessary 
to  cross  upon  and  over  a  parcel  of  real  estate 
owned  by  the  appellant,  and  which  is  situated 
partly  within  and  partly  without  the  corpo- 
rate limits  of  the  city  of  Covington.  The 
land  in  question  was  unoccupied  by  buildings, 
and  consisted  mainly  of  a  steep  hillside, 
which  rendered  it  practically.  If  not  wholly, 
unfit  for  cultivation.  Being  unable  to  con- 
tract with  appellant  for  a  right  of  way  for 
its  railway  line  over  this  land,  appellee  In 
March,  1901,  filed  In  the  county  court  its  pe- 
tition asking  the  condemnation  of  such  right 
of  way  as  provided  by  section  835,  Ky.  St 
1903,  following  which  commissioners  were  ap- 
pointed by  the  court  to  view  the  premises 
and  make  and  report  the  necessary  assess- 
ment of  damages  to  which  appellant  would 
be  entitled  by  reason  of  the  construction  and 
operation  of  the  railway  upon  her  land.  This 
duty  was  performed  by  the  commissioners, 
whose  report  fixed  her  damages  at  $4,'>4.50. 
Appellant  filed  exceptions  to  the  report,  mak- 
ing objection  to  its  confirmation  on  certain 
legal  grounds,  as  well  as  on  accoimt  of  the 


smallness  of  the  damages;  and  on  the  trial 
of  the  exceptions  In  the  county  court  they 
were  overruled,  except  as  to  the  question  of 
damages,  the  amount  of  which  was  increased 
from  $454.60  to  $575,  and  appellee  adjudged 
entitled  to  occupy  the  ground  condemned  for 
the  right  of  way,  upon  the  payment  by  it  to 
appellant  or  Into  court  of  the  damages  award- 
ed. Appellee  thereupon  tendered  the  $575 
damages  to  appellant,  which  she  refused  to 
accept.  It  was  then  paid  Into  court,  after 
which  appellee  t>egan  the  construction  of  its 
railway  bed  and  track  over  appellant's  land 
upon  the  right  of  way  adjudged  it,  and  in  a 
short  time  commenced  to  operate  and  is  oper- 
ating electric  cars  thereon  as  far  as  the  ceme- 
teries, which  lie  about  three  miles  out  of 
Covington  and  on  the  way  to  Erlanger.  Ap- 
pellant, being  dissatisfied  with  the  Judgment 
of  the  county  court,  prosecuted  an  appeal  to 
the  circuit  court,  and  on  the  trial  in  that 
court  the  jury  returned  a  verdict  fixing  her 
damages  at  $450.  The  court  thereupon  over- 
ruled appellant's  objections  to  the  proceed- 
ings, and  by  the  Judgment  rendered  required 
her  to  accept-  the  damages  awarded,  and  con- 
firmed appellee's  right  to  the  land  condemned 
for  the  use  and  operation  of  its  railway  line 
The  circuit  court  refused  appellant  a  new 
trial;  and  from  the  judgment  of  that  court 
she  prosecutes  this  appeal. 

It  was  contended  by  appellant  both  in  the 
county  and  circuit  courts,  and  she  yet  con- 
tends :  (1)  That  no  right  or  authority  Is  con- 
ferred by  the  statute  upon  electric  railroads, 
street  railways,  or  trolley  lines  to  condemn 
land  for  the  purposes  of  constructing  road- 
beds, laying  tracks,  or  operating  cars;  that 
only  steam  railroads  possess  such  right — there- 
fore the  county  and  circuit  courts  were  with- 
out jurisdiction  to  entertain  the  proceeding 
whereby  appellee  obtained  the  right  of  way 
over  her  land ;  and  that  the  judgment  appeal- 
ed from  is  in  violation  of  that  provision  of  the 
fourteenth  amendment  to  the  federal  Consti- 
tution which  declares  that  the  citizen  cannot 
be  deprived  of  his  property  without  due  pro- 
cess of  law.  (2)  That  appellee  cannot  in  any 
event,  by  condemnation,  obtain  a  right  of  way 
for  its  road  over  land  lying  within  the  cor- 
porate limits  of  the  city  of  Covington.  (3) 
That  the  circuit  court  admitted  incomi>etent 
evidence  on  the  trial. 

As  It  is  not  denied  that  apiwilee  was  unable 
to  contract  with  appellant  for  the  right  of 
way  over  her  land,  or  that  the  land  In  ques- 
tion Is  necessary  for  the  construction  and 
operation  of  Its  railway,  and  no  complaint 
is  made  that  the  proceedings  in  the  circuit 
court  did  not  conform  to  the  statute  or  that 
the  damages  allowed  appellant  are  inade- 
quate, it  only  remains  to  be  determined 
whether  appellee  Is  a  railroad  that  may  con- 
demn land  as  provided  by  section  83,1.  Ky.  St. 
1003.  It  will  hardly  be  questioned  that  appel- 
lee's articles  of  incorporation  authorize  It  to 
construct  and  operate  a  railroad,  and  to  that 
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cud   to   run   over,   along,   and   upon   "sucb 
bridges,  streets,  roads,  highways,  and  such 
private  property  as  said  company  may,  by  due 
process  of  law,  acquire  the  right  to  lay  Its 
tracks  and  other  appliances  and  appendages 
upon."     While  the  term  "railroad,"  as  used 
in  section  835,  Ky.   St.   1903,  has  not  been 
construed  by  this  court,  we  are  clearly  of 
opinion  that  the  word  "railway"  has  the  same 
meaning.    The  words  "railway,  transfer,  belt 
line,"  and  "railway  bridge  companies,"   are 
used  in  sections  213,  214,  215,  and  216  of  the 
Constitution;    and  this  court  has  held  that 
the  provisions  of  section  216  of  the  Constitu- 
tion embrace  street  railroads  as  well  as  steam 
railroads.     The  language  of  that  section  is 
as  follows:   "All  railway,  transfer,  belt  lines, 
and  railway  bridge  companies,  shall   allow 
tbe  tracks  of  each  other  to  unite,  Intersect 
and  cross  at  any  point  where  sucb  union,  in- 
tersection, and  crossing  Is  reasonable  or  feasi- 
ble."   In  passing  ujion  the  question  of  wheth- 
er a  street  railway   In  process  of  construc- 
tion between  Ashland  and  Catlettsburg,  a  dis- 
tance of  four  miles,   should   be  allowed  to 
(.TOSS  a  steam  railroad  at  grade  In  Ashland 
as  provided  by  section  216,  Const.,  this  court 
said:  "It  Is  urged,  however,  that  the  appellee 
(street   railway]   is   not  a   railway   company 
in  tbe  meaning  of  the  section  of  the  Consti- 
tution quoted.    We  think,  whatever  may  be 
said  of  street  railways  in  general,  that  the 
charter  of  this  company  puts  It  in  the  class 
indicated  by  that  section.    The  railway  was 
to  connect  two  cities.     It  might  use  steam, 
borse,  or  other  propelling  power  on  said  car 
route  in  the  transportation  of  freight  and 
Iiassengers."     Ellzabethtown,  etc.,  R.  R.  Co. 
v.  Ashland,  etc.,  Street  Ry.  Co.,  96  Ky.  347, 
26  S.  W.  181 ;   Johnson's  Adm'r  v.  Louisville 
City  Ry.  Co.,  10  Bush,  231;  L.  &  N.  R.  R.  Co. 
y.  Bowling  Green  Ky.  Co.,  110  Ky.  788.  63  S. 
■\V.  4.     The  appellee  railway,  like  the  Ash- 
land   Railway    Company   mentioned    In    the 
case,  supra,  is  of  tbe  class  Indicated  by  sec- 
tion 216  of  the  Constitution,  as  it  Is  to  con- 
nect two  cities,  may  carry  fi-eight  as  well  as 
passenjrers,  and  use  steam   instead  of  elec- 
tricity,   steam   being  one  of   tbe   "Improved 
methods  of  rapid  transit."    While  appellee's 
rars  pass  through  Covington  to  Cincinnati  and 
return.  Its  railway  Is  not  strictly  speaking  a 
street  railway,  but  rather  an  interurban  elec- 
tric railway,  which  is,  or  may  be,  operated  a 
distance  of  10  miles  from  Covington  and  be- 
rond  Erlanger.    As  said  in  Zeliren  v.  Milwau- 
kee Electric  Ry.  Co..  99  Wis.  83,  74  N.  W.  538. 
41   U  R.   A.  575,  67  Am.  St.  Rep.  844:    "A 
<troet   railway   In  its  inception   is   a   purely 
tirltan  institution.    It  is  intended  to  facilitate 
tnivel   In   and  about  the  city  from  one  part 
of  tbe  ninniclpnilty  to  another,  and  thus  re- 
lieve the  sidewalk  of  foot  pas-sengers  and  the 
rnadway  of  vehicles.    It  is  thus  an  aid  to  the 
pxenrfse  of  the  easem^it  of  passage — strict- 
ly a  city  convenience  for  the  use  of  the  city 
hy  people  living  or  stopping  thereon,  and  fully 
under  tbe  control  of  the  municipal  authorities 


who  have  tieen  endowed  with  ample  power 
for  that  purpose.  »  *  •  The  urban  rail- 
way has  developed  into  the  Interurban  rail- 
way, and  threatens  soon  to  develop  {as  In 
the  case  at  bar>  Into  the  interstate  railway. 
The  small  car  which  took  up  passengers  at 
one  corner  and  dropped  them  at  pother  has 
become  a  large  coach  in  size,  and^as  become 
a  part,  perhaps,  of  a  train,  which  sweeps  across 
the  country  from  one  city  to  another,  bear- 
ing its  load  of  passengers  ticketed  through, 
with  an  occasional  passenger  picked  up  on 
the  highways.  The  purely  city  purposes 
which  the  urban  railway  embraces  have  de- 
veloped Into  and  are  being  supplanted  by  an 
entirely  different  purpose,  namely,  the  trans- 
portation of  passengers  from  city  to  city,  over 
long  distances  and  stretches  of  intervening 
country.    *    *    ♦  " 

Ky.  St.  1903,  i  842a  (Act  March  11,  1902, 
p.  39,  c.  13),  provides:  "All  Interurban  elec- 
tric railroad  companies  authorized  to  con- 
struct a  railroad  ten  or  more  miles  in  length, 
heretofore  or  hereafter  incorporated  mider  the 
general  railroad  laws  of  this  commonwealtli, 
shall  be  under  tbe  same  duties  and  re8|)on- 
Bibilitles,  so  far  as  practicable,  and  shall  have 
the  same  rights,  powers  and  privileges  as 
Is  now  granted  to  or  conferred  upon  rail- 
road companies  existing,  operated  or  incor- 
porated under  existing  laws  of  this  common- 
wealth, or  under  laws  that  may  hereafter  be 
enacted."  Api)ellee,  being  an  electric  Interur- 
ban railroad,  and  authorized  by  Us  charter  to 
construct  and  operate  its  line  for  a  distance 
of  10  miles  from  the  city  of  Covington,  has 
the  same  right  and  powers  under  the  section, 
supra,  and  section  835,  Ky.  St.  1903,  to  con- 
demn land  for  a  right  of  way  that  may  be 
exercised  by  steam  railroads;  and  the  fact 
that  the  entire  10  miles  of  railway  authoriz- 
ed by  its  charter  has  not  yet  been  completed 
by  appellee  does  not  attect  the  question;  there 
being  nothing  in  the  record  to  show  that  It  Is 
not  Its  purpose.  In  good  faith,  to  complete 
tbe  line  as  authorized.  In  DIebold  v.  Ken- 
tucky Traction  Co.,  117  Ky.  146,  77  S.  W.  674, 
63  L.  R.  A.  637,  111  Am.  St.  Rep.  230,  section 
842a,  Ky.  St.  1903,  was  given  the  same  con- 
struction we  now  place  upon  It. 

It  is  contended  by  counsel  for  appellant 
that,  as  appellee's  articles  of  Incoriwration 
authorize  It  to  run  a  railroad  "from"  Coving- 
ton to  Erlanger  and  points  beyond,  this  means 
that  land  for  the  use  of  its  railway  lying 
within  the  corporate  limits  of  the  city  of  Cov- 
ington cannot  be  condemned  by  It.  We  see  no 
force  In  this  contention,  and  no  authority  is 
cited  in  support  of  It.  Manifestly  a  railroad 
charter  which  authorizes  the  railroad  to  con- 
nect two  towns  will  also  authorize  It  to  ruu 
from  a  point  within  either  town,  and  not  limit 
It  to  the  corporation  line  or  boundary.  The 
strained  construction  contended  for  by  appel- 
lant would  tend  to  defeat  the  purpose  of  such 
a  giimt  by  mnl<lng  it  inconvenient  for  the 
citizens  of  the  town  to  use  the  road,  and 
would  be  inconsistent  with  the  provisions  ol 
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the  articles  of  incorporation  whicli  permit 
the  road  to  mn  "over,  along  and  upon  bridges, 
streets,  roads,  bigbways,"  etc.  Clearly  tbe 
meaning  of  tbe  articles  of  incorporation  is 
that  appellee's  railroad  may,  and  was  intend- 
ed to,  operate  from  a  point  within  the  city 
of  Covington  to  a  point  within  and  beyond 
the  city  of  Erlanger.  Only  a  small  portion 
of  the  land  condemned  in  this  case  lies  with- 
in the  city  of  Covington,  and  such  as  there  is 
seems  to  have  been  used  for  nothing  but  an 
entrance  to  a  quarry  long  since  abandoned. 
The  Supreme  Court  of  the  United  States  In 
Union  Pac.  R.  R.  Co.  v.  Hall,  91  U.  S.  343, 
23  L.  Ed.  428,  in  passing  upon  this  question, 
declared  that  "authority  to  construct  a  rail- 
road, or  turnpike,  from  A.  to  B.,  or  beginning 
at  A.  and  running  to  B.,  is  beld  to  confer  au- 
thority to  commence  tbe  road  at  some  point 
witbln  A.  and  to  end  it  at  some  point  within 
B. ;  tbe  words  'from,'  'to,'  and  'at'  are  taken 
inclusively,  according  to  the  subject-matter." 

Objection  is  also  made  by  appellant  that 
in  questioning  witnesses  as  to  the  valne  of 
tbe  land  condemned  for  tbe  nse  of  appellee's 
railway  tbe  court  did  not  require  that  they 
be  asked  as  to  Its  market  value;  tbe  word 
"value"  in  that  connection  being  mainly  us- 
ed. We  find  no  merit  in  this  contention.  Of 
course,  tbe  market  value  of  the  land  was  the 
thing  to  be  ascertained;  and,  while  the  word 
"value"  was  principally  used  by  both  counsel 
and  witnesses  with  respect  to  the  land,  tbe 
term  "market  valne"  was  also  sometimes  us- 
ed. We  do  not  think  tbe  witnesses  or  jury 
were  misled  by  tbe  manner  In  which  these 
questions  were  framed.  There  seems  to  have 
been  no  incompetent  evidence  presented  to  tbe 
jury,  and  tbe  record  as  a  whole  discloses  no 
error  upon  the  part  of  tht  circuit  court  that 
can  be  said  to  have  been  prejudicial  to  appel- 
lant's substantial  rights. 

Wberefore  the  judgment  is  affirmed. 


CROOKB  V.  HUME'S  EX'X  et  al. 

NATIONAL  BANK  OF  CYNTHIANA  v. 
SAME. 

(Court  of  Appeals  of  Kentucky.     April  22, 

IStOo.) 

1.  EXEOCTOBS — CONTINUANOB     OF     BnSINBSS— 
POWKRS  OF  EXECUTBIX. 

Where  testatrix  provided  that  his  wife  as 
executrix,  should  conduct  and  continae  testator's 
business  until  his  youngest  daughter  arrived  at 
the  age  of  18,  at  which  time  executrix  was  re- 
quired to  dispose  of  testator's  assets  and  settle 
bis  estate,  such  provision  was  not  operative  as 
a  trust  for  tbe  continuance  of  tbe  business ;  and 
hence  after  the  daughter  arrived  at  the  age 
•peci6ed  testatrix  had  no  further  right  to  con- 
tinue to  operate  the  business,  or  to  pledge  the 
assets  thereof  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  tee  Coit.  Dig. 
vol.  22,  Executors  and  Admmistrators,  |  407.] 

2.  FBAUntJXKNT     OOHVETANCES  —  RlOHTB      OF 

Cbbditobs. 

Ky.  St.  1903,  I  1907,  declares  that  every 
gif^  conveyance,  assignment,  transfer,  or  charge 
made  by  a  debtor  of  or  on  any  of  his  estate 
without  valuable  consideration  therefor  shall  be 


void  as  to  all  his  then  existing  liabilities.  Held, 
that  where  an  executrix  misappropriated  funds 
of  the  eHtate,  and  invested  them  in  real  estate, 
to  a  portion  of  which  she  took  title  in  her  own 
name,  and  the  balance  in  the  name  of  her  daugh- 
ter without  consideration,  such  conveyances  were 
subject  to  vacation  at  the  instance  of  existing 
creditors  of  the  estate,  but  not  for  the  benefit  of 
snbsequent  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudnient  Conveyances,  If  631-6341] 

8.  Samhj— Vacation— Petition. 

Where,  in  a  suit  to  set  aside  certain  con- 
veyances made  to  an  executrix  and  to  her  daugh- 
ter individually  of  property  purchased  by  the 
executrix  with  the  assets  of  the  estate,  inter- 
vener, a  creditor  of  the  estate,  failed  to  allege 
that  such  conveyances  were  made  with  a  fraud- 
ulent intent  to  defeat  intervener's  claim,  the  pe- 
tition was  fatally  defective. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §§  776,  7777) 

4.  Same  —  Pbe-existino    CBEorroBS  —  Cbea- 
TiON  OF  Debt— Renewal  of  Note— Effect. 

Where  an  original  debt  was  created  before 
the  execution  of  a  conveyance  attacked  as  fraud- 
ulent, the  creditors'  right  to  sue  was  not  affected 
by  the  fact  that  the  note  evidencing  such  debt 
was  renewed  from  time  to  time  after  the  date 
of  the  conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  S§  630-633.] 

5.  Same— Conditions  Pbecedbnt— Jitdombnt 
AND  Execution. 

Under  Ky.  St.  1903,  {  1907a,  a  pre-existing 
creditor  may  sue  to  set  aside  an  alleged  fraudu- 
lent conveyance  without  having  recovered  judg- 
ment on  the  debt,  and  obtained  an  execution  re- 
turned nulla  bona. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  fraudulent  Conveyances,  {§  694-705.] 

Appeal  from  Circuit  Court,  Madison-Cotinty. 

"Not  to  be  officially  reported." 

Action  by  Virginia  Crooke  against  W.  S. 
Hume's  executrix  and  others,  in  which  tbe 
National  Bank  of  Cyntblana  Intervened,  and 
prayed  similar  relief  against  defendants. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  and  Intervener  appeal.  Reversed  and 
remanded  on  plaintiff's  appeal,  and  affirmed 
on  intervener's  appeal. 

Hazelrigg,  Chenault  &  Hazelrlgg  and  Wm. 
McKee  Duncan,  for  appellant  National  Bank 
of  Cyntblana.  C.  H.  Breck  and  W.  S.  Pryor, 
for  appellant  Crooke.  A.  R.  Burnam  &  Son, 
O.  J.  Wlmberly,  and  L.  B.  Herrington,  for  ap- 
pellees W.  S.  Hume's  Ex'x,  etc 

LASSING,  J.  These  appeals  involve  a  com- 
mon question,  and  are  therefore  considered  to- 
gether. In  the  spring  of  1906  Virginia  Crooke 
filed  a  petition  In  equity  In  the  Madison  cir- 
cuit court  against  tbe  executrix,  beirs  at  law. 
etc.,  of  W.  S.  Hume,  wherein  she  alleged.  In 
substance:  That  W.  S.  Hume,  a  resident  of 
Madison  county,  Ky.,  died  in  August,  1886, 
the  owner  of  a  large  landed  and  personal  es- 
tate. That  be  left  a  will  by  tbe  terma  of 
which  he  directed  bis  wife,  whom  be  named 
as  executrix,  to  keep  bis  estate  intact  until 
bis  youngest  child,  a  daughter,  became  IS 
years  of  age,  when  the  estate  should  be  settled 
up  and  divided  among  his  children  and  heirs 
at  law.    At  tbe  time  of  bis  death  W.  S.  Hume 
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was  operating  a  distillery  on  Silver  credc, 
known  as  W.  S.  Home  &  Co.,  and  was  tbe 
ovmer  of  practically  all  of  its  capital  Btock. 
The  stock  of  this  distilling  company  consti- 
tuted the  balk  of  his  personal  estate.  T7nder 
his  will  he  directed  that  his  executrix  continue 
to  operate  the  distillery  until  the  period  for 
distribution  should  arrive.  That,  in  accord- 
ance with  the  express  provisions  of  the  will, 
the  executrix  did  so  operate  the  distillery, 
and,  as  authorized  by  the  will  of  her  deceased 
husband,  she  borrowed  a  sum  of  money  from 
one  Patty  M.  Hume  to  be  used  in  operating 
the  distillery.  That  the  note  evldenchig  this 
loan  was  renewed  from  time  to  time,  until  on 
the  20th  day  of  February,  1902,  with  accrued 
taiterest.  It  amounted  to  $5,237.86.  That  on 
said  date  W.  S.  Hume  &  Co.,  together  with 
£.  B.  Home,  8.  B.  Hume,  and  E.  M.  Hume, 
the  ezecutrlz,  executed  to  said  Patty  M. 
Home  a  renewal  note  for  tbe  amount  of  tbe 
debt  then  due.  Said  note  was  drawn  due  12 
months  from  date,  with  interest  from  date 
until  paid,  and  was  subsequently  assigned  by 
Patty  M.  Hume,  for  value  received,  to  plain- 
tifr,  Virginia  Crooke,  and  that  plaintiff  was 
the  owner  and  holder  thereof.  That  in  the 
year  1868,  the  youngest  daughter  of  W.  8. 
Hume  having  arrived  at  the  age  of  18,  the 
executrix,  in  accordance  with  the  provisions 
of  the  will,  sold  the  distillery  and  the  real 
estate  left  by  hee  busband,  and  thereafter 
disposed  of  all  of  the  whisky  on  band,  re- 
ceiving from  tbe  joint  sales  of  real  and  per- 
sonal pro^rty  of  her  husband  approximately 
$300,000.  That  of  the  money  so  realized  out 
of  tbe  sale  of  the  real  and  personal  estate  of 
her  husband  she  invested  something  like  $12,- 
000  In  a  house  and  lot  in  Richmond,  Ky.,  tak- 
ing the  deed  thereto  in  her  own  name,  and  in- 
vested tbe  further  snni  of  $25,787.56  in  a  farm 
of  391  acres  in  Madison  county,  Ky.,  taking 
the  deed  thereto  in  the  name  of  one  of  her 
daughters,  Mary  Chenault.  The  house  and 
lot  and  the  farm  are  described  and  set  out  in 
tbe  petition  by  metes  and  bounds. 

The  petition  further  alleges  that  the  execu- 
trix had  distributed  the  estate  of  her  deceased 
husband  among  his  children  and  heirs  at  law 
and  made  the  investments  in  favor  of  herself 
and  her  daughter,  as  above  indicated,  and  set- 
tled tbe  firm  of  W.  8.  Hume  &  Co.,  leaving  the 
debt  of  plaintiff  wholly  unpaid.  She  prayed 
for  the  settlement  of  the  affairs  of  W.  H. 
Hume  &  Co.  and  of  the  estate  of  W.  S.  Hume, 
and  for  the  payment  of  her  debt,  interest,  and 
cost,  and  for  all  proper  and  necessary  relief. 
A  demurrer  was  sustained  to  this  petition,  and 
thereafter  the  plaintiff  filed  an  amended  peti- 
tion, in  which  the  allegations  of  the  original 
petltlcm  were  set  out  with  more  particularity, 
and  it  was  farther  pleaded  that  the  executrix 
had  made  an  assignment  for  the  benefit  of 
her  creditors  to  her  son-in-law,  Harvey  Chen- 
ault, bosband  of  the  defendant  Mary  Chen- 
ault, to  whom  the  farm  of  391  acres  had  been 
conveyed,  and  that  Harvey  Chenault,  as  as- 
signee^ bad  sold  the  Richmond  property  to 


Mrs.  Annie  Collins  for  about  $8,600,  and  that 
tbe  purchaser  had  executed  her  bonds  there- 
for, and  that  this  purchase  money  represented 
a  part  of  the  assets  of  W.  3.  Hume  &  Co.,  or 
of  the  estate  of  W.  S.  Hume.  In  this  amend- 
ed petition  she  prayed  judgment  against  W. 
S.  Hume  &  Co.,  E.  B.  Home,  and  E.  M.  Hume 
for  tier  debt,  and  asked  that  she  be  adjudged 
a  lien  for  tbe  amount  of  her  Judgment  and 
debt  upon  the  391  acres  of  land  described  In 
the  original  petition,  and  upon  tbe  proceeds 
arising  from  the  saile  of  the  house  and  lot  in 
Richmond,  which  was  fully  described  in  the 
original  petition.  Copies  of  the  will  of  W.  S. 
Hume  and  of  the  deed  to  Mary  Chenault  were 
filed  with  these  pleadings.  Demurrers  were 
filed  on  behalf  of  tbe  several  defendants  to 
the  petition  as  amended,  and,  up<Hi  hearing, 
these  demurrers  were  sustained  with  leave  to 
amend.  The  defendants  B.  B.  Hume  and  B. 
M.  Home  filed  their  answers,  pleading  their 
discharge  in  bankruptcy,  and  asked  to  be  dis- 
missed. Tbe  defendant  Patty  M.  Hume 
pleaded  that  the  note  was  assigned  by  her  to 
plaintiff  without  personal  recourse,  and  she 
asked  to  be  dismissed. 

Thereafter  the  plaintiff  appeared  in  court, 
and  asked  leave  to  withdraw  tbe  amended 
petition  filed  by  her  and  file  a  new  amended 
petition  in  lien  thereof.  To  this  motion 
the  defendants  objected.  The  court  overrul- 
ed the  objection,  the  amended  petition  was 
withdrawn,  and  a  new  amended  petition  was 
ftifd  in  lieu  thereof.  In  this  amended  peti- 
tion she  sets  ont  fully  the  Incorporation  of 
the  company  of  W.  S.  Hume  &  Co.,  the  sale 
of  its  corporate  business  and  property,  the 
investment  of  the  sums  of  money  made  by  it 
in  the  house  and  lot  and  farm,  as  fully  set 
out  in  tbe  original  petition,  and  pleaded  that, 
with  a  full  knowledge  on  the  part  of  the  of- 
ficers of  the  company  of  the  existence  of  her 
debt,  they  wrongfully  and  Illegally  misap- 
plied and  paid  out  all  of  the  assets  of  the 
company,  and  left  nothing  with  which  to  sat- 
isfy her  debt,  and  refused  to  pay  same  or 
any  part  thereof.  She  prayed  as  In  the  orig- 
inal and  amended  petition.  Tbe  demurrer 
was  renewed  by  the  defendants  and  sustain- 
ed. Plaintiff  was  given  Judgment  against 
the  firm  of  W.  S.  Hume  &  Co.  for  the  full 
amount  of  her  debt,  with  interest  and  cost. 
This  was  at  the  October  term,  1906,  and  on 
the  0th  day  of  January  following  execution 
was  issued  thereon,  and  on  tbe  10th  day  of 
•Tanuary  was  returned,  "No  property  found." 
Thereafter  tbe  plaintiff  filed  another  amend- 
ed petition,  wherein  she  set  up  the  recovery 
of  the  Judgment  against  W.  S.  Hume  8c  Co., 
the  issoal  of  tbe  execution  thereon,  and  tbe 
return  of  "No  property  found."  She  further 
in  this  amendment  pleaded  tbe  purchase  out 
of  tbe  funds  of  W.  S.  Hume  &  Co.  of 
the  property  described  in  the  original  peti- 
tion, and  prayed  that  it  be  subjected  to  the 
payment  of  her  debt  To  the  petition,  as 
thus  amended,  a  demurrer  was  filed  and  sus- 
tained, in  so  far  as  plaintiff  sought  t«  have 
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subjected  to  the  satisfaction  of  her  debt 
the  farm  or  the  proceeds  arising  from  the 
sale  of  the  house  and  lot  in  Richmond.  The 
amended  petition,  which  set  up  the  recov- 
ery of  the  Judgment,  the  execution  thereon 
and  the  return  of  "No  property  found,"  was, 
on  motion  of  the  defendants  Mary  Chenault, 
etc.,  stricken  from  the  file,  and  the  petition 
was  as  to  all  of  the  defendants  except  the 
firm  of  W.  S.  Hume  &  Oo.  dismissed.  Short- 
ly after  the  institution  of  the  suit,  as  above 
set  out,  by  the  plaintiff,  Virginia  Crooke, 
the  National  Bank  of  Cynthiana  filed  Its  pe- 
tition to  be  made  a  party,  in  which,  after  al- 
leging its  incorporation  with  capacity  to  sue, 
etc.,  it  adopted  the  allegations  of  the  petition 
of  the  piaintiir,  Virginia  Crooke,  as  amended, 
and  alleged  further  that  on  the  27th  day  of 
May,  1905,  the  defendant  W.  S.  Hume  &  Co. 
executed  and  delivered  to  E.  H.  Taylor,  Jr., 
&  Sons,  their  promissory  note,  whereby  they 
promised  and  agreed  to  pay  to  the  said  E. 
H.  Taylor,  Jr.,  &  Sons,  four  months  after 
date,  at  the  Richmond  National  Bank,  in 
Richmond,  Ky.,  the  sum  of  $2,983.62,  for  val- 
ue received,  and  that  prior  to  the  maturity 
of  said  note  It  was  sold,  discounted,  and 
transferred  by  B.  H.  Taylor,  Jr.,  &  Sons  to 
the  National  Bank  of  Cynthiana,  and  that 
it  was  then  the  owner  and  holder  thereof. 
Tt  asked  that  its  petition  be  taken  as  its  an- 
swer, and  made  a  cross-petition  against  the 
defendants  to  said  suit.  Demurrers  were  fil- 
ed to  this  petition  to  be  made  a  party  toy 
the  several  defendants.  These  demurrers 
were  sustained,  with  leave  to  amend.  The 
said  National  Bank  of  Cynthiana  thereupon 
filed  an  amended  pleading,  wherein  It  al- 
leged that  the  firm  of  W.  S.  Hume  &  Co. 
was  insolvent,  and  that  certain  of  its  credit- 
ors were  seeking  to  have  it  adjudged  a  bank- 
rupt, and  that  the  assets  remaining  In  its 
hands  were  not  more  than  sufficient  to  pay 
the  costs  of  the  litigation  in  the  bankrupt 
court  A  demurrer  was  sustained  to  this 
pleading  with  leave  to  amend.  The  petition- 
er declining  to  plead  further,  the  petition 
was  dismissed.  The  correctness  of  the  ruling 
of  the  trial  judge  In  dismissing  the  petition 
of  the  plaintiff,  Virginia  Crooke,  and  the  pe- 
tition of  the  National  Bank  of  Cynthiana 
to  be  made  a  party  are  the  only  questions  to 
be  determined  upon  this  appeal. 

The  petition  in  this  case,  while  somewhat 
invoKed  and  awkwardly  drawn,  presents  the 
following  state  of  facts:  W.  S.  Hume  died  in 
1885.  leaving  a  will,  by  the  terms  of  which 
he  directed  his  wife  to  take  charge  of  his 
property,  manage  his  firm,  and  operate  bis 
distillery  until  bUr  youngest  daughter  arrived 
at  the  age  of  IS,  when  he  directed  his  estate 
to  be  distributed  among  his  wife  and  chil- 
dren. In  order  that  she  might  properly  and 
successfully  operate  and  conduct  the  dis- 
tilling business,  be  gave  her  ample  power  to 
pledge  his  estate  In  her  hands,  as  though  it 
was  willed  to  her  in  fee.  should  it  become 
necessary.    She  did  so  manage  the  business 


and  operate  the  dlstiliery,  and,  in  the  con- 
duct of  the  distilling  business,  borrowed  a 
BOm  of  money  from  Patty  M.  Hume  in  the 
name  of  the  firm,  and  the  note  evidencing 
this  indebtedness  was  renewed  from  time  to 
time;  the  last  time  it  was  renewed  being  on 
the  20th  of  February,  1902,  when  it  amount- 
ed to  $5,237.86.  That  this  note  was  for  a 
valuable  consideration  assigned  to  the  plain- 
tiff, who  was  at  the  date  of  the  Institution  of 
this  suit  the  owner  and  holder  thereof.  That 
the  assets  of  the  firm  of  W.  S.  Hume  &  Co. 
bad  been  illegally,  improperly,  and  wrong- 
fully appropriated  by  the  executrix  and  one 
of  the  devisees,  and  that. the  assets  so  im- 
properly appropriated  had  been  Invested  in 
the  house  and  lot  and  a  farm,  both  of  which 
are  described  with  such  particularity  as  that 
they  could  be  readily  identified.  Under  thig 
state  of  facts,  she  asks  that  this  property  be 
subjected  to  the  paj'ment  of  her  debt.  The 
pleading  does  not  give  the  date  upon  which 
the  loan  was  originally  made;  but,  inasmuch 
as  it  alleges  that  the  money  was  used  in  the 
conduct  of  the  distilling  business,  and  the 
note  was  renewed  from  time  to  time  as  It 
fell  due  prior  to  February  20,  1902,  this  is  in 
substance  an  allegation  that  this  money  was 
borrowed  before  the  date  of  the  sale  of 
the  distilling  business  in  1896  or  1899.  The 
deed  to  the  391  acres  of  land  which  it  is 
sought  to  have  subjected  to  the  satisfaction 
of  this  debt  shows  that  this  land  was  pur- 
ctiased  for  the  defendant  Mary  Chenault  in 
April,  1901,  or  some  years  after  the  money 
In  question  was  borrowed  from  Patty  M. 
Hume.  The  pleadings  do  not  show  when 
the  house  and  lot  in  Richmond  was  purchas- 
ed; but  it  is  stated  by  counsel  in  brief,  and 
not  contradicted,  that  this  transaction  took 
place  about  1888,  or,  at  least,  many  years  be- 
fore the  institution  of  this  suit.  Under  the 
rule  that  pleadings  be  construed  most  strong- 
ly against  the  pleader,  in  the  al>sence  of  any 
allegation  in  the  petition  or  its  several 
amendments  which  could  be  taken  as  even  in- 
ferentlally  declaring  that  the  Patty  Hume 
debt  was  created  prior  to  the  purchase  of  the 
house  and  lot,  it  must  be  presumed  ttiat  it 
was  created  subsequent  thereto.  The  debt 
of  ttie  National  Bank  of  Cynthiana  was  creat- 
ed in  1905,  or  something  like  four  years  aft- 
er the  purchase  for  Mary  Clienault  of  the 
farm  in  question,  and  many  years  after  the 
purchase  of  the  house  and  lot  by  the  execu- 
trix, and  many  years  after  all  of  the  other 
transactions  complained  of  therein.  By  the 
terms  of  the  will  of  W.  S.  Hume  his  wife,  as 
executrix,  was  to  conduct  the  affairs  of  hia 
business  until  his  youngest  daughter  arrived 
at  the  age  of  18.  The  pleadings  show  that 
she  arrived  at  this  age  in  the  fall  of  1896 
or  the  spring  of  1899,  at  which  time,  in  ac- 
cordance with  the  provisions  of  the  will,  the 
executrix  proceeded  to  sell  the  proi)erty  and 
distribute  the  estate.  After  this  time  the 
executrix  liad  no  further  right,  power,  or  au- 
thority, under  his  will,  to  continue  to  operata 
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the  distilling  business,  and  it  was  tier  plain 
«luty,  as  executrix  and  trustee  of  ttie  estate, 
to  malie  distribution  thereof  according  to  tbe 
terms  of  tbe  will.  No  trust  was  created  by 
tbe  wil>  for  tbe  purpose  of  operating  the 
business  of  W.  S.  Hume  &  Co.  Tbe  most 
tbat  can  lie  claimed  for  appellants  in  regard 
thereto  is  that  the  executrix,  by  tbe  terms  of 
tbe  will,  was  authorized  to  pledge  the  estate 
of  her  husband  to  enable  her  to  secure  funds 
to  properly  conduct  the  business  during  the 
years  when  she  was  authorized  to  so  conduct 
it  In  other  words,  it  was  tbe  desire  of  the 
decedent,  W.  S.  Hume,  tbat  his  wife  should 
conduct  the  distilling  business  and  manage 
bis  property,  as  he  himself  had  done,  until 
bis  youngest  child  arrived  at  18  years  of  age, 
at  which  tbme  he  wanted  bis  estate  settled 
np  and  divided  among  his  children. 

For  appellants  it  Is  Insisted  that  tbe  pur- 
chase of  the  house  and  lot  In  Richmond,  and 
of  tbe  farm  In  Madison  county,  by  tbe  execu- 
trix with  the  fiuds  of  W.  B.  Hume  &  Co., 
was  In  direct  violation  of  the  provisions  of 
section  190T  of  the  Kentucky   Statutes  of 
1908,  which  provides  that:    "Every  gift  con- 
veyance, assignment,  transfer,  or  charge  made 
by  a  debtor,  of  or  upon  any  of  bis  estate, 
withoBt  valuable  consideration  therefor,  shall 
be  void  as  to  all  bis  then  existing  liabllitlefl. 
•    •     *"    And  it  Is  Insisted  that  tbe  said 
executrix  or  W.  S.  Hume  &  Co.  had  no  more 
right  or  authority  in  law  to  make  these  vol- 
untary conveyances  or  settlements  than  W. 
S.  Hume  himself,  if  living,  would  have  bad. 
The  correctness  of  this  contention  as  to  debts 
created  prior  to  tbe  date  of  tbe  voluntary 
conveyance  Is  too  well  settled  to  admit  of  ar- 
gument, for  ,in  tbe  cases  of  Trimble  v.  Rat- 
cllfT,  9  B.  Mon.  511,  Enders  v.  Williams,  1 
Mete:   346,  Dnhme  v.  Young,   8   Bush,  343, 
Lowry   v.   Fisher,  2  Bush,  70,  02  Am.  Dec. 
475,  and  Rn(^er  v.  Abell,  8  B.  Mon.  566,  48 
Am.  Dec.  406,  this  court  has  expressly  held 
that  a  father  could  not  give  to  his  child  or 
children  property  to  tbe  detriment  of  his 
creditor*!,    and   such   gifts  or    conveyances, 
where  they  are  in  tbe  shape  of  real  estate, 
will  be  set  aside  at  tbe  suit  of  existing  cred- 
itors as  fraudulent    It  is  true  that  there  are 
instances  in  which  this  court  has  upheld  a 
reasonable  settlement  by  a  husband  or  father 
npon  hlB  wife  or  child  (Stokes  v.  Coffey,  8 
Bush,  533,  and  Thompson  v.  Cnndlff,  11  Bush, 
.567).  but  in  these  and  kindred  cases  it  was 
expressly  held  tbat  where  tbe  settlement  or 
advancement  was  not  reasonable,  taking  in- 
to consideration  the  financial  condition  and 
circnmstances  of  the  donor,  tbe  conveyance 
would  not  be  upheld.    In  the  case  at  bar.  for 
tbe  pnrposes  of  the  demurrer,  it  is  admitted 
tbat  since  tbe  purchase  of  tbe  bouse  and  lot 
and  the  farm  In  question  there  remains  noth- 
ing whatever  with  which  to  satisfy  tbe  debts 
of  the  plaintiff  and  petitioner  herein.    Hence, 
under  tbe  present  condition  of  tbe  pleadings 
hi  this  case,  a  consideration  of  that  class  of 
cases  which  would  permit  a  settlement  of  a 


reasonable  sum  npon  tbe  widow  or  child, 
without  violating  the  provisions  of  the  stat- 
ute, will  not  be  entered  into. 

The  purchase  of  tbe  house  and  lot  having 
been  made  prior  to  the  creation  of  tbe  debt, 
of  which  plaintiff's  note  is  a  renewal,  plain- 
tiff Is  not  in  a  condition  to  complain  of.  tbe 
ruling  of  the  trial  Judge,  in  so  far  as  this 
conveyance  is  concerned,  but  not  so  as  to 
tbe  farm.  Her  debt  was  created  before  the 
purchase  of  tbe  farm,  and  at  the  date  of  its 
purchase  was  an  existing  liability  against  tbe 
firm  of  W.  S.  Hume  &  Co.,  and  was  a  debt 
which,  under  tbe  express  provision  of  the  will 
of  W.  S.  Hume,  bis  wife,  as  executrix,  was 
authorized  to  create,  and,  this  being  true,  the 
purchase  of  the  farm  and  voluntary  convey- 
ance thereof  to  the  appellee  Mary  Cbenault, 
taking  the  allegations  of  the  petition  as  true, 
was  a  constructive  fraud  and  void  as  to  this 
liability.  While  all  such  conveyances  are, 
under  tbe  statutory  provision,  declared  to  be 
void  as  to  existing  liabilities,  a  different  rule 
obtains  as  to  subsequent  creditors,  and,  in 
order  tbat  a  voluntary  conveyance  may  be 
successfully  assailed  by  a  subsequent  creditor, 
it  must  be  shown  that  It  was  made  with  a 
fraudulent  intent.  The  mere  fact  that  It  was 
voluntary  being  held  insufficient  to  authorize 
a  court  to  set  it  aside.  Place  v.  Rhem,  7 
Bush,  685 ;  Enders  v.  Williams,  1  Mete.  346 ; 
Hanson  v.  Buckner,  4  Dana,  251,  29  Am.  Dec. 
401;  O'Kane  v.  Vinnedge,  108  Ky.  34,  55  S. 
W.  711.  In  tbe  case  at  bar,  while  tbe  peti- 
tion of  tbe  National  Bank  of  Cyntblana 
charges  that  tbe  executrix  Is  wrongfully  In 
the  possession  of  the  Richmond  bouse  and 
lot,  and  tbe  appellee  Mary  Cbenault  is  wrong- 
fully in  the  possession  of  the  farm,  and  that 
each  of  said  properties  in  fact  constitute  a 
part  of  the  estate  of  W.  S.  Hume,  still  tbe 
petition  falls  to  allege,  for  tbe  reason,  we 
presume,  that  It  Is  not  true,  tbat  these  con- 
veyances were  made  with  a  fraudulent  In- 
tent to  defeat  its  claim,  and  tbe  same  may  be 
said  of  the  other  sales  and  transactions  tbe 
validity  of  which  are  attacked  by  this  peti- 
tioner. Hence  the  trial  Judge  correctly  held 
that  tbe  said  bank  failed  in  Its  petition  to 
state  grounds  which  authorized  a  subjection 
of  tbe  said  bouse  and  lot,  farm,  or  other  prop- 
erty to  the  payment  of  its  debt  It  was  man- 
ifestly upon  this  ground  that  the  trial  Judge 
held  the  petition  of  tbe  bank  to  be  insuffi- 
cient The  record  does  not  show  the  ground 
upon  which  he  held  the  petition  as  amended 
to  state  no  cause  of  action.  Two  possible 
grounds  are  suggested:  First.  That  plain- 
tiff's claim  bears  a  later  date  than  that  of 
either  of  the  conveyances  sought  to  be  set 
aside,  but  it  is  alleged  tbat  tbe  note  evldenc 
Ing  this  debt  is  a  renewal  of  an  older  debt 
and  In  the  case  of  Lowry  v.  Fisher.  2  Bush, 
70,  92  Am.  Dec.  475,  it  was  expressly  held 
tbat  a  creditor  was  not  deprived  of  his  right 
to  attack  a  fraudulent  conveyance  by  reason 
of  the  fact  that  tbe  note  evidencing  his  debt 
bad  been  renewed  after  tbe  date  of  tbe  con- 
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Teyance  which  he  sought  to  aToid.  Hence, 
the  plaintiff  being  substituted  to  all  of  the 
rights  which  Patty  M.  Hume  would  have  had 
If  suing  in  her  own  proper  person,  this  ground 
must  fail,  and,  though  the  note  bears  a  date 
later  than  that  of  the  conveyance,  still  under 
the  allegations  of  the  petition  It  mnst  be  held 
to  be  a  debt  antecedent,  at  least,  to  the  con- 
veyance of  the  farm  In  question.  The  other 
and  apparently  the  real  ground  upon  which 
the  trial  Judge  held  the  petition  to  be  insuffi- 
cient is  one  of  practice. 

From  the  briefs  in  the  case  we  conclude 
that  appellees,  and  the  court  as  well,  were  of 
opinion  that.  In  order  for  plaintiff  to  main- 
tain her  suit  at  all,  It  was  necessary  for  her 
first  to  have  reduced  her  debt  against  W.  8. 
Hume  &  Ck).  to  a  judgment,  and  have  a  re- 
turn of  "No  property  found"  thereon.  That 
this  was  the  ground  upon  which  the  court 
held  the  petition  insufficient  is  further  evi- 
denced by  the  fact  that  during  the  progress  of 
the  trial  plaintiff  took  a  personal  Judgment 
in  this  suit  against  W.  S.  Hume  &  Co.,  had  an 
execution  Issued  thereon  and  returned  "No 
property  found,"  and  thereafter  filed  an 
amended  petition  setting  up  these  facts  and 
prayed  as  In  her  original  petition.  Of  course, 
if  plalntlfTs  right  to  subject  this  property  had 
to  be  based  upon  a  return  of  "nulla  bona," 
then  clearly  the  learned  judge  correctly  held 
that  she  stated  no  cause  of  action,  for  she 
could  not  by  a  subsequent  act  acquire  a  right 
which  did  not  then  exist,  and  In  this  way 
cure  a  pleading  which  was  fatally  and  wholly 
defective  at  the  time  she  Instituted  her  suit, 
as  each  amendment  must  relate  to  and  speak 
as  of  the  time  of  the  filing  of  the  original 
suit  Formerly  it  was  held  that  In  order  for 
one  to  successfully  attack  and  set  aside  a  con- 
veyance as  fraudulent  he  must  first  reduce 
his  claim  to  a  judgment,  and  have  a  return  of 
"No  property  found"  thereon.  This  return. 
In  fact,  constituted  the  basis  or  foundation  of 
the  suit  In  equity  seeking  to  set  aside  the 
conveyance.  This  procedure  was  necessarily 
tedious,  and  frequently  worked  great.  If  not 
Irreparable,  hardships  upon  creditors,  and  to 
remedy  this  fault  and  give  to  a  creditor  a 
more  speedy  trial  and  expeditious  remedy  the 
Legislature  in  1896  enacted  section  1907a, 
which  is  as  follows :  "That  hereafter  In  this 


commonwealth  It  shall  be  lawful  for  any  par- 
ty who  may  be  aggrieved  thereby,  when  any 
real  property  has  been  fraudulently  conveyed, 
transferred  or  mortgaged,  to  file,  in  a  court 
having  jurisdiction  of  the  subject  matter,  a 
petition  in  equity  against  the  parties  to  such 
fraudulent  transfer  or  conveyance  or  mort- 
gage, or  their  representatlvea  or  heirs,  alleg- 
ing- therein  the  facts  showing  their  right  of 
action  and  alleging  such  fraud,  or  the  facts 
constituting  It,  and  describing  such  property, 
and  when  done  a  lis  pendens  shall  be  created 
upon  the  property  so  described,  and  said  suit 
shall  progress  and  be  determined  as  other 
suits  in  equity,  and  as  though  It  had  been 
brought  on  a  return  of  nulla  bona,  as  has 
heretofore  been  required.  All  laws  or  parts 
of  laws  In  conflict  herewith  are  hereby  re- 
pealed." By  this  enactment  the  old  rule  of 
practice  was  abrogated,  and  an  entirely  new 
rule  was  substituted  therefor,  so  that  now  a 
creditor  upon  learning  that  his  debtor  Is  dis- 
posing of  his  property  and  conveying  away 
his  real  estate  without  making  provision  for 
the  payment  of  his  debt  may  go  into  a  court 
of  equity,  and,  by  complying  with  section 
1907a,  Ky.  St  1903,  subject  the  property  so 
alienated  or  conveyed,  without  having  first 
reduced  his  claim  to  a  judgment,  and  had  a 
return  of  "No  property  found"  thereon.  The 
validity  of  this  act  of  1896  has  been  consider- 
ed and  upheld  by  this  court  in  the  cases  of 
O'Kane  v.  Vinnedge,  108  Ky.  34,  55  S.  W.  711 ; 
Campbell  v.  Trosper,  108  Ky.  602,  57  S.  W. 
245;  Locbelm  v.  Eversole,  70  S.  W.  661,  24 
Ky.  Law  Rep.  1031.  We  are  of  opinion  that 
plaintiff  In  her  petition  as  amended  stated  a 
cause  of  action  In  so  far  as  it  asserted  a 
right  to  have  subjected  to  the  payment  of  her 
debt  the  land  which  had  been  conveyed  to  the 
appellee  Mary  Chenanlt;  that  she  did  not 
state  a  cause  of  action  against  nor  show  In 
herself  a  right  to  subject  to  the  payment  of 
her  debt  the  house  and  lot  in  Richmond. 

For  the  reasons  Indicated,  the  demurrer  to 
the  petition  should  have  been  overruled.  The 
case  of  Virginia  Crooke  v.  W.  S.  Hume's  Ex- 
ecutrix, etc..  Is  reversed  and  remanded  for 
further  proceedings  consistent  with  this  opln- 
Ion;  and  the  case  of  the  National  Bank  of 
Cynthiana  v.  W.  8.  Hume's  Executrix,  eta,  la 
affirmed. 
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Ex  parte  CX)X. 

(Court  of  Criminal  Appeals  of  Texas.     March 

18,  M08.) 

1.  Habeas  Cobpus— Coixatebal  Attack  oh 

JUDOUENT— JUBISDICTION     OF    OOUBT    REN- 
DEBINO. 

A  conylction  in  the  county  court  in  a  mis- 
demeanor case  cannot  be  collaterally  attacked 
CD  a  writ  of  hal>eaa  corpus  as  a  county  court  is 
a  court  or  general  jurisdiction  in  such  cases. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  25,  Habeas  Corpus,  S  19^.] 

2.  Same— JuDouERTS  Subject  to  Goixatebai, 
Attack — ^Voidable  Judouents. 

A  writ  of  habeas  corpus  is  available  to  col- 
laterally attack  a  judgment  in  a  criminal  case 
only  where  the  judgment  is  absolutely  void,  and 
not  where  U  is  voidable ;  and,  where  the  court 
had  jurisdiction  of  the  cause,  errors  committed 
on  the  trial  thereof  did  not  render  the  judgment 
rendered  therein  void, 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  25,  Habeas  Corpus.  S  19^.] 

3.  Same— Natube  of  Kemedt. 

A  writ  of  habeas  corpus  is  not  available  as 
I  means  of  effecting  the  purpose  of  an  appeal, 
certiorari,  or  supersedeas. 

[Ed.  Note. — For  pases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  g{  1-4.] 

4.  Same— Gbounds— Testihg  Pceadino. 

A  writ  of  habeas  corpus  is  not  available 
to  test  the  sufficiency  of  a  criminal  complaint 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  S§  1-4,  21-24.] 

5.  Saue. 

Act  March  31,  1885  (Acts  19th  Leg.  p.  80, 
c.  85),  made  it  an  offense  to  enter  upon  the  in- 
closed and  posted  lands  of  another  without  the 
owner's    consent    and    therein    hunt    with    fire- 
arms,  etc,   and   defined   posting,   and  provided 
how  it  should  be  done.    Act  May  1,  1893  (Acts 
23d  Le^.  p.  87,  c.  67),  amending  the  act  of  1885, 
made  it  an  offense  to  enter  upon  the  inclosed 
lands_  of  another  without  bis  consent  and  hunt 
therein,  etc.,   and  contained  a  number  of  pro- 
visos.    Pen.  Code  1895,  art.  804,  again  brought 
forward  the  act  of  1885.    Acts  1903  (28th  Leg.) 
p.  150,  c.  103.  amended  article  804,  Pen.  Code 
1805,  and  made  it  an  offense  to  enter  the  inclos- 
ed lands  of  another  and  hunt.    Held,  that  a  writ 
of  habeas  corpus  will  not  lie  to  secure  the  dis- 
charge of  a  person  charged  with  violating  the 
act  of  1003  on  the  ground  that  such  act  was 
void    as    intended    to   amend   article   804,    Pen. 
Code  1895,  which  section  was  void  because  it 
was  a  copy  of  the  act  of  1885.  instead  of  being 
an  amendment  of  the  act  of  1893,  which  amend- 
ed the  act  of  1885,  since  at  most,  if  the  act  of 
1903  were  invalid,  the  act  of  1893  would  still  be 
in  force,   and  a  comidaint  charging  an  offense 
under  the  act  of  1903  would  be  defective  only  in 
not  ne^atWinj;  some  of  the  exceptions  to  the  act 
of  1803,    which  defect  could  not  be  taken  ad- 
vantage of  on  habeas  corpus. 
A  Judgment— CoLLATEBAi.   Attack  —  Jubis- 
DicnoN — Pbesumptions. 

Evei7  presumption  is  in  favor  of  the  juris- 
diction of  the  county  court  and  in  favor  of  the 
validity  of  its  judgments,  and  hence  a  judg- 
ment of  such  court  is  not  void  in  the  absence 
of  want  of  jurisdiction. 

{Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  H  933,  934.] 

7.  Cbxutnax  Law— Teespass— Cbiminal  Re- 

8PONS1BII.ITT— PbOBECUTION    FOB— JuBISDIC- 
TION^ZJOTJNTT  COUBTS. 

A  county  court  has  jurisdiction  of  a  prose- 
cntion  for  unlawfully  entering  upon  the  inclosed 
lands  of  another  without  the  owner's  consent 
and  hunting  thereon,  where  there  is  a  law  In 
force  makins  such  act  an  offense. 
109  S.W.-24 


Application  b7  R.  M.  Coz  for  writ  of  habe- 
as corpus  to  secure  relator's  discharge  from 
custody.  Writ  denied,  and  relator  remanded 
to  custody. 

L.  W.  Campbell,  J.  A.  Klbler,  J.  P.  Word, 
and  Cure  ton  &  Cureton,  for  appellant.  E.  B. 
Roberson,  County  Atty.,  and  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  Stata 

RAMSET,  J.  This  Is  an  original  applica- 
tion for  habeas  corpus  filed  In  this  court. 

The  relator  raises  some  Interesting  qu«i- 
tions,  and  has  sought  to  sustain  his  conten- 
tion lu  a  brief  showing  great  learning,  and  on 
oral  argument  supported  same  with  much 
plausibility.  We  think,  however,  after  care- 
ful investigation,  that  as  presented  relator's 
position  cannot  be  sustained.  The  brief  filed 
In  the  case  by  counsel  for  respondent  contains 
a  statement  of  the  facts,  and  sucb  a  clear 
enunciation  of  the  law  (eliminating  some  in- 
cidental matters  not  necessary  to  be  consid- 
ered) that  we  adopt  It  as  the  opinion  of  the 
court.    It  Is  as  follows: 

"The  historical  facts  preceding,  and  out  of 
which  these  proceedings  grew,  are  as  follows : 
The  applicant,  R.  M.  Cox,  was  charged  by 
complaint  filed  in  the  justice  court  of  precinct 
No.  2  of  Bosque  county  with  the  offense  of 
havhig  unlawfully  entered  upon  the  Inclosed 
lands  of  one  Woody,  without  his  consent,  and 
which  comprised  less  than  2,000  acres,  and 
therein  bunted  with  firearms,  etc.  The  case 
was  tried  In  the  Justice  court,  where  appli- 
cant was  duly  convicted,  and  appealed  the 
case  to  the  county  court  of  Bosque  county, 
where  he  was  again  tried  and  convicted  and 
his  punishment  assessed  at  a  fine  of  $10  and 
costs.  The  county  court  being  a  court  of  gen- 
eral jurisdiction  In  misdemeanor  cases,  its 
judgments  cannot  be  collaterally  attacked, 
and  the  writ  of  habeas  corpus  Is  not  available 
for  that  purpose.  See  Ex  parte  Call,  2  Tex. 
App.  497 ;  Ex  parte  Scwartz,  2  Tex.  App.  74  ; 
Ex  parte  McGill,  6  Tex.  App.  498;  Ex  parte 
Boland,  11  Tex.  App.  159;  Ex  parte  Dicker- 
son,  30  Tex.  App.  448,  17  S.  W.  1076;  Ex 
parte  Branch,  36  Tex.  Cr.  R.  384,  37  S.  W. 
421.  It  Is  only  In  cases  where  the  judgment 
Is  absolutely  void  that  the  writ  Is  available, 
and  not  In  cases  where  such  judgment  is  void- 
able. Errors  committed  on  the  trial  of  the 
case  do  not  render  the  judgment  void.  If  the 
court  had  jurisdiction,  the  judgment  Is  not 
void.  The  writ  of  habeas  corpus  Is  not  avail- 
able as  a  means  of  effecting  the  purposes  of 
an  appeal,  certiorari,  or  supersedeas.  Perry 
V.  State,  41  Tex.  488 ;  Darrah  v.  Westerlage, 
44  Tex.  388 ;  Ex  parte  Scwartz,  2  Tex.  App. 
74;  Ex  parte  Oliver,  3  Tex.  App.  345;  Ex 
parte  Slaren,  3  Tex.  App.  662 ;  Ex  parte  Ma- 
bry,  5  Tex.  App.  93 ;  Griffin  v.  State.  5  Tex. 
App.  457 ;  Ex  parte  McGlIl,  6  Tex.  App.  498  ; 
Ex  parte  Boland,  11  Tex.  App.  159 ;  Ex  parte 
Dlckerson,  30  Tex.  App.  448,  17  S.  W.  1076; 
Mllllken  y.  City  Council,  54  Tex.  392,  38  Am. 
Rep.  629.  The  writ  Is  not  available  to  test 
the   sufficiency   of  a   complaint     Ex  parte 
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Beverly,  34  Tex.  Cr.  R.  044,  31  S.  W.  645. 
Now  with  regard  to  the  case  on  Its  merits  it 
will  be  contended  that  Acts  1903  (28tb  Leg.) 
p.  159,  c.  103,  is  roid,  because  of  the  fact  that 
it  purports  by  Its  caption  to  be  an  amend- 
ment to  article  804  of  tbe  Penal  Code  of  1895, 
and  it  is  claimed  that  there  was  then  no  such 
article  as  804.  The  first  act  on  this  subject 
was  the  act  of  March  31,  1885  (Laws  1885,  p. 
80,  c.  85),  which  made  it  an  offense  to  enter 
upon  the  Inclosed  and  posted  lands  of  anoth- 
er, without  his  consent,  and  therein  hunt  with 
firearms,  etc.  The  second  section  of  this  act 
defined  posting,  and  provided  how  It  should 
be  done.  The  next  act  was  passed  by  the 
Twenty-Third  Legislature  In  1893,  May  1st 
(p.  87,  c.  67),  and  provided  and  made  it  an  of- 
fense to  enter  upon  the  inclosed  lands  of  an- 
other, without  his  consent,  and  therein  hunt, 
etc.  This  act  contained  a  number  of  provisos, 
and  was  amendment  to  act  of  1885.  The  next 
act  was  the  codification  of  tbe  statutes  in 
1895.  In  this  codification  the  act  of  1885  was 
brought  forward  and  re-enacted.  The  next 
act  was  in  1903.  Acts  28tb  Leg.  p.  159,  c. 
103.  This  act  was  an  amendment  to  article 
804  of  the  Penal  Code  of  1895.  and  made  it  an 
offense  to  enter  the  inclosed  lands  of  another 
and  hunt,  etc.  The  contention  is  that,  as  the 
act  of  1003  Is  an  amendment  to  article  804  of 
the  Penal  Code  of  1895,  and  that  article  is  a 
copy  of  the  act  of  1885,  which  had  been 
amended  in  1893,  and  not  an  amendment  of  tbe 
1893  act,  this  act  (1903)  is  void.  In  the  codi- 
fication of  the  statutes  the  codifiers  were  In- 
structed to  bring  forward  only  laws  that  were 
not  repealed,  and  If  the  Twenty-Third  or 
Twenty-Fourth  Legislatures  had  repealed  or 
amended  any  law,  they  should  bring  forward 
the  amendment  and  drop  such  repealed  law. 
Now  if  the  adoption  of  tbe  codified  Penal 
Code  was  not  a  re-enactment  of  the  statute 
as  it  reads  in  the  Penal  Code,  It  was  such  a 
recognition  of  that  law  as  would  make  It  ca- 
pable of  being  referred  to  in  tbe  act  of  1903 
for  tbe  purposes  of  amending  that  subject. 
Again,  if  the  codifiers  disobeyed  their  instruc- 
tions, or  made  a  mistake  In  omitting  the  act 
of  1893  In  the  codification,  then  the  law  would 
bring  forward  the  amendment  of  1893  and  in- 
sert it  as  article  804  of  tbe  Peual  Code  of 
1895,  and  In  such  case  article  804  of  the  Penal 
Code  of  1895  would  read  as  the  act  of  1893 
does,  and  not  as  the  act  of  1885,  as  shown  In 
the  Penal  Code,  and  In  either  event  the  act 
of  1903,  being  an  amendment  to  article  804, 
was  proper,  and  said  act  of  1903  Is  valid. 
Then  again.  If  the  act  of  1903  Is  not  in  force, 
then  the  act  of  1893  Is,  and  if  such  be  the 
case,  the  writ  must  be  denied  herein,  because 
the  most  that  can  be  said  under  this  prosecu- 
tion is  that  the  complaint  in  this  case  would 
be  only  defective  In  not  negativing  some  of 
the  exceptions  to  the  act  of  1893.  and  such 
defects  cannot  be  taken  advantage  of  in  a 
proceeding  for  habeas  corpus.  Ex  parte  Bev- 
erly. 34  Tex.  Cr.  R.  644,  31  S.  W.  645.  Every 
presumption   is  in  favor  of  the  Jurisdiction 


of  the  county  court,  and  in  favor  of  its  Judg- 
ments and  the  validity  thereof,  and,  unless  it 
had  no  Jurisdiction  of  the  case,  its  Judgments 
are  valid,  or,  to  say  the  least  of  it,  are  not 
void.  If  there  is  any  law  on  this  subject, 
then  the  court  had  Jurisdiction,  and  its  Judg- 
ment Is  not  void,  and  the  writ  must  be  denied 
herein.  The  cases  of  Ratigan  v.  State,  83 
Tex.  Or.  R.  305,  26  S.  W.  407,  and  State  v. 
Larkin  et  al.  (Tex.  Civ.  App.)  90  S.  W.  916, 
are  strikingly  in  point  by  analogy." 

Being  of  tbe  opinion  that  tbe  Judgment  of 
conviction  In  the  county  court  of  Bosque 
county  Is  not  wholly  void,  It  follows  that  re- 
lator should  be,  and  he  is,  hereby  rananded 
to  custody. 


POX  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11,  1908.    On  Rehearing,  April  15,  1908.) 

1.  Cbiminai     Law  —  Venub  —  Charge     or 
Venue. 

Under  Code  Or.  'Proc.  arts.  613,  614,  au- 
thorizing the  district  judge  to  order,  on  his  own 
motion,  a  change  of  venue,  and  providing  that 
the  state  may  obtain  a  change  of  venue  in  feloqy 
cases,  a  change  of  venue  in  a  misdemeanor  case, 
on  the  application  of  accused,  is  not  authorized. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  238,  239.] 

2.  Same— Continuance— Grounds — Absence 
OF  Witnesses. 

Accused  was  arrested  in  May  for  an  of- 
fense charged  in  an  indictment  filed  In  April 
preceding.  For  almost  two  months  after  bis 
arrest  no  diligence  was  used  to  prepare  for  trial. 
He  did  not  show  what  diligence  he  used  to  find 
out  the  wherealx)uts  of  aa  absent  witness,  or 
that  he  was  in  iterance  of  his  whereabouts. 
Other  absent  witnesses  resided  in  the  county. 
Held,  that  an  application  for  a  continuance,  on 
the  ground  of  toe  absence  of  witnesses,  was 
properly  denied. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  14,  Criminal  Law,  §S  1321,  1322,  1335.] 

3.  Cbiuinai.  I«aw— Jury — Competency— Bui.- 
iNos— Review. 

In  the  absence  of  evidence  in  support  of  a 
motion  to  quash  the  jury  panel,  on  the  ground 
that  the  jury  was  summoned  by  commissioners 
who  were  members  of  a  law  and  order  league 
and  contributors  to  a  fund  raised  to  prosecute 
the  case,  and  the  jurors  summoned  were  mem- 
bers of  the  league  and  contributors  to  the  fund, 
and  were  prejudiced  against  accused,  the  ruling 
of  the  court,  in  holding  the  jury  qualified,  and 
the  judgment  rendered,  cannot  be  reviewed. 

4.  Intoxicating  '  Liquobs  —  Local    Option 
Law— Effect. 

Under  Const,  art.  16,  8  20,  requiring  the 
Legislature  to  enact  a  law  whereby  the  voters 
of  any  county  may,  by  a  majority  vote,  deter- 
mine whether  the  sale,  of  intoxicating  liquors 
shall  be  prohibited  therein,  the  local  option  law 
enacted,  by  which  a  county  as  a  unit  declared 
that  the  sale  of  liquors  therein  shall  be  unlaw- 
ful, is  effective  throughout  the  limits  of  the 
county,  including  a  city  therein ;  and  a  special 
charter  granted  to  the  city,  exempting  it  from 
the  operation  of  the  law,  is  invalid. 

5.  Cbiminal  Law — Instrvctio.ns— Alibi. 

An  instruction  that  the  evidence  suggests 
the  defense  of  alibi,  and  that  accused,  if  the  of- 
fense was  committed,  was  at  the  time  of  its 
commission  at  another  and  different  place,  and 
could  not  have  been  the  person  who  committed 
the  same,  and  that,  if  the  evidence  raises  a  rea- 
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vonable  doabt  as  to  the  presence  of  accused  at 
the  place  of  the  commission  of  the  offense,  he 
iRUgt  l>e  acquitted,  properly  charges  on  the  de- 
fense of  alibi ;  and  it  is  not  error  to  refuse  a 
requested  charge  on  the  subject. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  14.  Criminal  Law,  gf  1S33-1837.] 
(J.  Intoxicating    Liquobs  — Evidence  — Ih- 

BTBUCTfONS. 

Coder  the  express  provision  of  Laws  1903, 
p.  55,  c.  40,  the  issuance  of  an  internal  revenue 
lica>se  is  prima  facie  evidence  that  the  holder 
thereof  is  engaged  in  selling  intoxicating  liq- 
uors; and.  on  nis  trial  for  violating  the  local 
option  law,  it  is  not  error  to  so  charge. 

7.  CiuMiRAL  Law— Misconduct  of  Jubobb— 
Findings— Review. 

Under  Code  Cr.  Proc.  art.  821,  authorizing 
the  state  to  take  issue  with  accused  on  the  truth 
of  the  causes  set  forth  in  his  motion  for  a  new 
trial,  and  requiring  the  judge  to  hear  evidence 
and  determine  the  issue,  a  finding,  supported  by 
evidence,  that  jurors  in  a  criminal  case  were  not 
guilty  of  misconduct  prejudicial  to  accused  will 
not  be  disturbed  on  appeal. 

(Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  3053-3060,  3074.] 

On  Rehearing. 

8.  Same— " Accomplices"— Who  Abe. 

Under  Act  March  30,  1887  (Laws  1887,  p. 
72,  c.  00),  providing  that  a  person  buying  intox- 
icating liquor  from  one  who  sells  it  in  viola- 
tion of  law  is  not  an  "accomplice,"  one  buying 
intoxicating  liquor  in  a  local  option  county  is 
not  an  accomplice  of  the  seller. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  75-79 ;  vol.  8,  p.  7501.] 

Appeal  from  Navarro  County  Court ;  C.  L. 
Jester,  Judge. 

Leo  Fox  was  convicted  of  selling  intoxicat- 
ing liquors  In  violation  of  the  local  option  law, 
and  be  appeals.    Affirmed. 

S.  H.  Ja<*  and  W.  W.  Ballew,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  and 
Richard  Mays,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  by 
Indictment,  in  the  county  court  of  Navarro 
county,  with  the  offense  of  selling  intoxicat- 
ing liquors  therein,  in  violation  of  the  local 
•  •prion  law. 

The  record  on  appeal  contains  280  pages, 
and  raises  many  questions.  A  motion  has  been 
made  by  the  state  to  strike  out  the  statement 
of  facts,  on  tbe  ground  that,  this  being  an 
ai>peal  from  the  county  court  the  act  of  the 
Twenty-Ninth  I/eglslnture  (Gen.  Laws  1905,  p. 
219,  c.  112),  which  authorized  a  statement  of 
facts  to  be  made  up  by  questions  and  answers, 
applies  only  to  those  courts  In  which  there 
was  an  official  stenographer,  and  that  tbe  law 
makes  no  provisions  for  an  official  stenog- 
rapher In  resjiect  to  cases  tried  in  the  county 
'•ourt,  and,  further,  because  the  statement  of 
facts  In  this  case,  consisting  of  questions  and 
answers,  having  been  approved  after  the  law 
of  the  Thirtieth  I>eglslature  (Laws  1907,  p. 
•Vi9,  e.  24)  bad  gone  into  effect,  which  repealed 
•be  provisions  of  the  former  law  authorizing 
a  statement  of  facts  to  be  so  prepared,  that 
the  law.  In  effect,  when  this  statement  of  facts 
was  prepared.  In  terms  prohibited  a  statement 
of  facts  In  tbe  form  in  which  this  one  was 


made  up.  We  are  inclined  to  believe  that  this 
motion  should  be  granted,  but.  In  view  of  tbe 
disposition  we  have  concluded  to  make  of  tbe 
case,  we  have  concluded  to  consider  tbe  case 
as  If  the  statement  of  facts  was  in  all  re- 
spects regular. 

2.  Complaint  is  made  that  the  court  erred 
In  refusing  to  change  the  venue  of  tbe  case, 
on  application  made  by  appellant.  A  soffl- 
cieut  answer  to  this  motion  is  that,  under  our- 
statute,  a  change  of  venue  is  not  authorized 
In  a  misdemeanor  case.  This  Is  well  settled, 
and  the  general  rule  seems  to  be  recognized 
by  appellant's  counsel,  though  they  earnestly 
insist  that  we  should  depart  from  it.  We  see 
no  occasion  so  to  do.  Code  Cr.  Proc.  arts. 
613,  614,  Halsell  v.  State,  29  Tex.  App.  22, 
18  S.  W.  418,  and  Johnson  v.  State,  81  Tex. 
Cr.  R.  456,  20  S.  W.  985. 
'  3.  Again,  complaint  is  made  that  tbe  court 
erred  in  overruling  appellant's  application  for 
a  continuance.  There  was  no  error  in  this. 
Tbe  Indictment  In  the  case  was  filed  In  the 
coimty  cotirt,  on  April  15,  1907.  It  appears, 
incidentally,  but  definitely,  from  the  record 
that  appellant  was  arrested  on  May  15,  1907. 
No  process  was  sought  for  any  witness  until 
July  27,  1907.  Appellant  does  say  In  his  ap- 
plication that  he  issued  subpoena  to  Galveston 
county  for  the  witness  Cralg,  on  June  27, 
1007,  when  be  first  learned  be  was  in  that 
county;  but  be  does  not  state  what  diligence, 
if  any,  be  used  to  And  out  bis  whereabouts,  or 
that  he  had  been  in  Ignorance  of  bis  where- 
abouts, or  was  unable  to  learn  same.  The 
other  witnesses  resided  In  Navarro  county. 
Tbe  county  court  met  on  Monday,  July  1st, 
and  appellant's  case  went  to  trial  on  July  2d. 
So  that,  for  almost  two  months  after  his  in- 
dictment and  arrest,  no  sort  of  diligence  was 
used  to  prepare  for  trial.  As  presented  in 
this  record,  the  diligence  was  manifestly  in- 
sufficient ;  and  tbe  court  did  not  err  in  over- 
ruling the  application,  and  this  without  refer- 
ence to  the  materiality  of  the  testimony.  In 
this  connection,  we  may  say  It  Is  doubtful 
whether,  under  all  tbe  facts,  the  testimony 
sought  was  of  such  a  character  as  to  have 
justified  the  court  In  granting  a  continuance. 

4.  Again,  complaint  is  made  that  the  court 
erred  In  refusing  to  quash  the  Jury  .panel  and 
dismiss  the  Jurors  summoned  for  the  week. 
This  motion  was  made  on  the  ground,  in  sub- 
stance, that  this  Jury  was  summoned  by  Jury 
commissioners,  both  of  whom  were  members 
of  the  Tj&w  and  Order  Leaeue,  and  contribu- 
tors to  a  fund  raised  by  such  league  to  prose- 
cute this  and  other  cases,  and  the  Jurors  sum- 
moned were  all  Prohibitionists,  and  several 
of  them  were  memt)ers  of  the  Law  and  Order 
League,  and  were  contributors  to  the  fund, 
end  were  all  prejudiced  against  this  defend- 
ant A  sufficient  answer  to  this  motion  is 
that  there  was  no  evidence  offered  In  sup- 
port of  this  motion;  and  we  are  therefore 
without  authority  to  review  or  set  aside  the 
Judgment  and  ruling  of  tbe  trial  court  in  hold- 
ing tbe  Jury  qualified,  or  to  sustain  appel- 
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lant's  motion.    Cravey  t.  State,  23  Tex.  App. 
677,  5  8.  W.  1^. 

6.  Again,  it  is  contended  ttiat  the  triai 
court  erred  in  not  Iioldlng  and  charging,  in 
effect,  tbat.  Inasmuch  as  the  city  of  Corsl- 
cana  is  operating  under  a  special  charter 
granted'  by  the  Legislature,  the  local  option 
laws  adopted  by  said  county  had  and  could 
have  no  application  to  it.  We  hold  that  the 
Legislature  was  without  power,  It  It  attempt- 
ed so  to  do,  and  further  that  It  did  not  in 
fact  attempt,  in  granting  a  special  charter  to 
the  city  of  CJorsleana,  to  exempt  said  dty 
from  the  equal  operation  of  the  laws  of  this 
state,  that  it  was  prohibited  under  the  Consti- 
tution from  so  doing,  and  that  the  local  op- 
tion law,  enacted  under  the  Constitution, 
by  which  Navarro  county  as  a  unit  declared 
the  sale  of  intoxicating  liquors  unlawful,  was 
effective  throughout  the  limits  of  said  coun- 
ty, including  the  city  of  Gorsicana.  Const, 
art  16,  i  20,  and  Ex  parte  Elliott  (Tex.  Cr. 
App.)  91  S.  W.  570. 

6.  Again,  complaint  is  made  that  the  court 
erred  in  his  charge  on  the  subject  of  alibi. 
On  that  question  the  court  charged  as  follows: 
"Evidence  Introduced  in  the  trial  of  this 
case  suggests  what  is  known  and  called.  In 
legal  phraseology,  as  an  alibi;  tbat  is,  if  the 
offense  was  committed  as  alleged,  then  the  de- 
fendant was,  at  the  time  of  the  commission 
thereof,  at  another  and  different  place  from 
that  at  which  said  offense  was  committed  (if 
committed),  and  therefore  was  not  and  could 
not  have  been  the  person  who  committed  the 
same  (if  committed).  Now,  if  the  evidence 
raises  In  your  mind  a  reasonable  doubt  as  to 
the  presence  of  tbe  defendant  In  the  Blue 
Front  Saloon  on  tbe  30tb  day  of  January, 
1907,  at  the  time  of  tbe  alleged  sale  to  W.  S. 
Clark  (If  any),  then  you  will  acquit  defendant, 
and  say  by  your  verdict  not  guilty."  The 
requested  charge  was  as  follows:  "Gentle- 
men of  the  Jury:  You  are  instructed  that 
amongst  other  defenses  set  up  by  defendant 
Is  tbat  known  as  an  alibi;  that  is,  that  if 
there  was  a  sale  of  intoxicating  liquor  made 
to  W.  S.  Clark  upon  January  80,  1907,  in 
the  Blue  Front  building,  la  Corslcana,  the 
defendant  was  at  that  time  at  another  and 
different  place,  and  was  not  in  Navarro  coun- 
ty, nor  in  the  Blue  Front  place  at  the  time 
of  said  sale,  and  was  not  connected  therewith, 
and  therefore  was  not  the  person  who  made 
the  alleged  sale  to  W.  S.  Clark.  Now,  if  tbe 
evidence  raises  in  your  minds  a  reasonable 
doubt  as  to  the  presence  of  the  defendant,  Leo 
Fox,  at  tbe  time  of  the  alleged  sale,  If  a  sale 
was  made,  then  you  will  find  defendant  not 
guilty,  and  if  you  entertain  a  ■  reasonable 
doubt  tbat  at  that  time  defendant  may  not 
have  been  elsewhere,  the  defendant  is  en- 
titled to  tbe  benefit  of  said  doubt,  and  the 
jury  should  acquit  him."  The  charge  of  the 
court  was  followed  Immediately  by  this  ad- 
ditional charge:  "The  defendant  in  a  crim- 
inal cane  is  presumed  to  be  Innocent  until  bis 
guilt  is  established  by  legal  evidence,  beyond 


a  reasonable  doubt;  and  in  case  you  bave  a 
reasonable  doubt  as  to  the  defendant's  guilty 
you  will  acquit  him,  and  say  by  your  verdict 
not  guilty."  We  see  no  objection  to  the 
cliarge  given  by  the  court,  and  we  see  no  oc- 
casion why  the  special  charge  sbould  have 
been  given,  and  tlie  court  did  not  wr  In  the 
cliarge  given  or  in  refusing  the  requested 
charge  on  the  subject  of  alibi. 

7.  Complaint  Is  made  of  the  charge  of  tbe 
court,  In  substance  charging  that  the  Issuance 
of  Internal  revenue  license  was  prima  facie 
evidence  that  he  was  engaged  in  selling  in- 
toxicating liquors.  This  is  expressly  so  pro- 
vided by  law.  See  Acts  28th  Leg.  (1903)  p. 
55,  a  40,  art.  402.  This  court  has  repeatedly 
held  such  charges  correct  Magee  v.  State 
(Tex.  Cr.  App.)  98  S.  W.  245;  Thompson  v. 
State  (Tex.  Cr.  App.)  97  8.  W.  316;  Uloth 
v.  State  (Tex.  Or.  App.)  87  8.  W.  822. 

8.  Cktmplaint  is  made  of  the  misconduct  of 
three  of  the  Jurors,  A.  A.  Sheppard,  J.  B. 
Fesmire,  and  Jack  Castles.  The  several  mat- 
ters of  misconduct  in  respect  to  all  these  ju- 
rors, were  made  tbe  matter  of  diligent  in- 
quiry by  and  under  the  direction  of  the  court. 
There  is  ample  evidence  to  sustain  the  find- 
ings of  the  court  that  there  was  no  such  mis- 
conduct on  the  part  of  any  of  these  Jurors  as 
to  entitle  appellant's  motion,  on  this  ground, 
to  serious  consideration.  Indeed,  this  is  our 
judgment  after  having  carefully  read  the 
entire  record.  Therefore  we  bold  that  the 
court  having  found  against  appellant's  con- 
tention in  this  condition  of  tbe  record,  and 
there  being  ample  evidence  to  support  said 
findings,  this  court  ought  not  and  will  not 
disturb  said  judgment  of  the  trial  court.  Coue 
Cr.  Proc.  art  821;  Mayes  v.  State,  33  Tex. 
Cr.  R.  34,  24  S.  W.  421 ;  Cockerell  v.  State,  32 
Tex.  Cr.  R.  585,  25  S.  W.  421;  Driver  v. 
State,  37  Tex.  Cr.  B.  160,  38  8.  W.  1020; 
Shaw  V.  State,  32  Tex.  Cr.  R.  156,  22  S.  W. 
588. 

9.  Finally,  it  is  contended  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial  because,  as  claimed,  tbe  verdict  of 
the  jury  is  not  supported  by  the  evidence. 
We  have  carefully  examined  the  record  in 
this  respect,  and  it  contains  unequivocal 
proof,  if  believed,  of  appellant's  guilt.  These 
matters  were  fairly  submitted  by  the  court 
to  the  Jury.  The  jury  have  found  against  ap- 
pellant ;  and,  in  view  of  this  state  of  the  rec- 
ord, we  are  without  power  to  interfere. 

Tbe  Judgment  of  the  court  below  is  in  all 
things  aflJrmed. 

On  Motion  for  Rehearing. 

In  this  case  counsel  for  appellant  have  filed 
an  able  motion  for  rehearing.  In  which  they 
reassert  with  great  vigor,  all  tbe  proposi- 
tions contained  In  their  brief  originally  filed 
in  tbe  case.  Especial  complaint  is  made, 
however,  that  we  Ignored  and  overruled,  with- 
out dlscussiou,  appellant's  assignment  of  er- 
ror complaining  of  the  refusal  of  the  trial 
court  to  give  his  special  charge  upon  the  sub- 
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ject  of  accomplice's  testimony,  and  we  are 
referred  to  the  case  of  Steele  v.  State,  19 
Tex.  App.  425.  In  that  case  Judge  Wilson, 
who  delivered  the  opinion  of  the  court,  says : 
"It  is  Insisted  by  defendant  that  these  wit- 
nesses are  accomplices  In  the  offense  commit- 
ted by  defendant,  If  any  offense  was  com- 
mitted, and  that  a  conviction  bad  upon  their 
uncorroborated  testimony  cannot  be  sustain- 
ed. We  are  strongly  inclined  to  agree  with 
counsel  for  the  defendant  as  to  the  status  of 
these  witnesses.  We  can  see  no  good  reason 
why  they  should  not  be  regarded  as  accom- 
plices in  the  sale  of  the  liquor,  they  being  em- 
ployed to  procure  such  sale,  and  their  energy 
and  cunning  being  bought  and  paid  for  to  ac- 
complish that  purpose."  This  opinion  was  ren- 
dered on  November  25, 1885.  After  the  rendi- 
tion of  this  decision,  and  on  March  30,  1887, 
the  Legislature  of  this  state  passed  a  law  as 
follows:  "When  the  sale  of  Intoxicating  liq- 
uor has  been  prohibited  In  any  county.  Jus- 
tice precinct,  city  or  town,  the  repeal  of  such 
prohibition  shall  not  exempt  from  punishment 
any  i)erson  who  may  have  offended  against 
any  of  the  provisions  of  the  law  while  it  was 
In  force,  and  the  fact  that  a  person  purchases 
intoxicating  liquor  from  any  one  who  sells 
It  In  violation  of  the  provisions  of  this  chap- 
ter shall  not  constitute  such  person  an  accom- 
plice." Laws  1887,  p.  72,  c.  90.  There  is  no 
merit  In  appellant's  contention  that  the  wit- 
ness against  him  was  an  accomplice  under 
our  law.  The  other  matters  have  received 
careful  consideration,  and  we  are  content  to 
rest  their  decision  on  the  original  opinion. 
The  motion  for  rehearing  is  denied. 


StJDERMAN  &  DOLSON  v.  KRIOER, 

(Court  of  Civil  Appeals  ot  Texas.     March  26, 
1908.) 

1.  Master   and   Servant— Injury   to   Sebv- 

AKT — NEOLIOENCE    OF    ViCE    PrINCIPAI,. 

Where  the  negligence  of  a  vice  principal 
injures  an  employs  to  whom  he  austains  such 
relation,  the  master  is  liable,  though  the  act 
he  is  performing  at  the  time  falls  within  the 
ordinary  duties  of  a  fellow  servant. 

2.  TBIAI/— iNSTBUCnONB   ON   WEIGHT  OF   Bvi- 
DI^TCE. 

The  instruction  in  an  action  for  Injuries 
to  an  employ^  through  negligence  of  K.,  in  oper- 
ating a  winch,  that  if  the  Injuries  were  the  re- 
sult of  the  ordinary  risks  of  the  employment, 
and  were  not  caused  by  the  neglipience  of  de- 
fendants or  their  vice  principal  in  operating 
the  winch,  is  on  the  weight  of  the  evidence,  as 
being  susceptible  of  bemg  construed,  in  the 
light  of  the  evidence  making  It  a  closely  contest- 
ed issne  of  fact  whether  K.  was  a  vice  principal, 
as  an  intimation  that  in  the  opinion  of  the  court 
be  was  a  vice  principal. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  H  43&-466.] 

3.  Habteb  and  Servant— Vicii  Principals- 
Pleading. 

The  petition  in  an  action  for  injury  to  an 
employ^  through  the  negligence  of  a  foreman  Is 
■nmoiently  specific  without  giving  the  name  of 
the  foreman,  it  giving  the  time,  the  place,  and 
the  group  of  men  over  whom  he  was  foreman. 


4.  Same. 

The  petition  in  an  action  for  injury  to  an 
employ^  from  negligence  of  K.,  the  foreman,  in 
the  operation  of  a  winch,  is  insufficient,  as 
against  a  special  exception,  in  alleging  merely 
that  the  foreman  "who  was  also  vice  principal 
was  operating  the  winch,  without  alleging  facts 
showing  that  be  sustained  the  relation  of  vice 
principal  as  to  plaintiff ;  the  liability  of  the 
master  depending  on  whether  he  sustained  such 
relation  to  plaintiff,  and  not  on  whether  he  sus- 
tained it  to  other  employes. 

5.  Damages— Limit  of  Recovebt.  ■ 

The  damages  recoverable  being  limited  to 
those  alleged  in  the  petition,  a  charge  allowing 
recovery  for  all  the  injuries  sliown  by  the  testi- 
mony when  some  of  them  are  not  alleged  in  the 
petition,  is  erroneous,  though  evidence  of  such  in- 
juries was  admitted  without  objection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dift 
vol.  15.  Damages,  gg  429-446.] 

6.  Same— Remitiitdr. 

Where  the  verdict  is  general,  and  the  Jury 
were  improperly  allowed  to  consider  injuries  not 
alleged  in  the  petition,  the  error  cannot  be  cured 
by  remittitur,  the  excess,  if  any,  not  being  ca- 
pable of  exact  ascertainment  by  mere  computa- 
tion  from  established  facta. 

[Ed.  Note. — For  cases  in  point,  gee  Cent  Dig. 
vol.  15,  Damages,  {  576.] 

7.  Negligence — Contkibutort  Neouoxnci^- 
Burden  of  Proof— Instructions. 

A  charge  should  not  place  on  defendants, 
without  qualification,  the  burden  of  showing 
contributory  negligence,  but  should  show  that 
the  jury  may  consider,  on  the  question  of  con- 
tributory negligence,  all  evidence  admitted, 
whether  for  plaintiff  or  defendant. 

Appeal  from  District  Court,  Oalveston 
County;    Lewis  Fisher,  Judge. 

Action  by  Harman  Krlger  against  Suder- 
man  &  Dolson.  Judgment  for  plaintiff,  and 
defendants  apjpeal.    Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Oarwood,  James 
B.  &  Chas.  J.  Stubbs,  and  C.  R.  Wharton,  for 
appellants.  Marsene  Jotuison  and  John  C. 
Walker,  for  appellee. 

HODGES,  J.  This  suit  was  instituted  in 
the  court  below  by  the  appellee  to  recover 
damages  for  personal  injuries  sustained  by 
him  In  October  of  1906,  while  employed  by 
the  appellants.  The  appellants  were  at  that 
time  a  partnership  in  the  business  of  contract- 
ing as  stevedores,  and  as  such  employed  a 
large  number  of  men — among  them,  the  ap- 
pellee— who  were  engaged  in  loading  an  out- 
going steamer  with  goods  and  merchandise. 
The  appellee  claims  that  he  was  injured  by 
reason  of  the  negligent  operation  of  what  la 
called  the  "winch,"  by  a  man  by  the  name  of 
Krlmpaln,  who  was  at  the  time  a  vice  prin- 
cipal of  appellants.  The  winch  is  a  windlass 
located  upon  the  upper  deck  of  the  vessel. 
Around  the  drum  of  this  windlass  a  rope,  by 
means  of  which  freight  Is  elevated  or  lower- 
ed. Is  wound.  The  winch,  or  windlass,  was 
propelled  by  steam;  and  it  was  the  iduty  of 
the  winchman,  or  winch  tender,  to  operate 
it  by  means  of  a  lever,  the  steam  power 
being  applied,  or  cut  off,  or  regulated  by  the 
use  of  this  lever.  On  the  deck  immediately 
below  the  upper  deck  where  the  winch  was 
located,   the  appellee,   Krlger,    and  another 
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workman  with  him,  were  stationed  at  an  open 
hatchway;  and  the  merchandise  that  was 
being  handled  had  been  stored  upon  this  sec- 
ond deck,  and  was  being  lowered  to  the  bot- 
tom, or  hold,  of  the  ship.  Krlger  was  known 
as  a  "gangwayman."  It  was  his  duty  to 
stand  by  the  open  hatch  and  take  the  sling, 
or  ropefall,  and  spread  It.  This  sllug  was  a 
rope  about  four  or  six  feet  In  length,  which 
was  fastened  to  a  hook  on  the  end  of  another 
rope,  and  this  last  rope  was  attached  to  the 
winch,  or  windlass.  Appellee  would  take  the 
sling,  or  short  rope,  off  of  the  hook  and 
stretch  it  out  on  the  deck  beside  him,  and  his 
co-workman  would  wrap  it  around  a  bale  of 
merchandise;  and  then  a  hook  on  the  end 
of  a  larger  rope  would  be  fastened  into  the 
sling  around  the  merchandise,  and  the  gang- 
wayman would  give  notice  to  the  wincbman 
above,  who  would  apply  the  power,  and  the 
merchandise  would  be  lifted  into  the  open 
hatchway  and  lowered  into  the  bottom  of  the 
ship.  After  the  merchandise  was  lowered  it 
appears  that  a  signal  was  given  to  the  wincb- 
man, and  the  rope  was  elevated  so  that  the 
same  process  could  be  repeated.  The  testi- 
mony shows  that  it  was  the  appellee's  duty, 
when  the  hook  to  which  the  sllng  was  fasten- 
ed reached  the  deck  where  he  was  located, 
to  take  hold  of  it,  and  to  give  the  signal  to 
the  wincbman  either  to  lower  or  elevate  the 
hook  preparatory  to  attaching  another  load. 
On  this  occasion  the  testimony  shows  that  the 
appellee  caught  the  sling,  or  attempted  *to 
catch  it,  and  tliat  he  gave  to  the  wincbman 
the  signal  to  slacken  the  rope  so  that  the 
hook  would  come  lower ;  that  the  wincbman 
undertook  to  obey  that  signal,  but,  through  a 
mistake  of  some  kind,  elevated  the  rope,  tak- 
ing it  in  an  opposite  direction  from  that  in- 
dicated by  the  signal.  Appellee  says  that  he 
had  caught  the  sllng  with  one  hand,  and 
that  this  sudden  and  unexpected  elevation 
Jerked  him  about  a  foot  off  of  the  deck, 
swung  him  over  the  hatch,  and  caused  him 
to  fall  27  feet  to  the  bottom  of  the  ship. 
There  was  other  testimony  tending  to  corrol)- 
orate  that  of  the  appellee;  while  there  was 
some  testimony  on  the  part  of  the  appellants 
tending  to  show  that  the  appellee  reached 
out  as  if  undertaking  to  grab  the  rope,  lost 
his  balance,  and  fell.  At  the  time  appellee 
was  injured  the  regular  operator  of  the  winch 
was  absent  temporarily  for  the  purpose  of 
getting  a  drink  of  water.  Krimpain,  the 
foreman  of  the  gang  to  which  the  appellee 
belonged,  took  the  place  of  the  absent  winch- 
man,  and  was  operating  the  winch  at  the 
time  the  appellee  was  Injured.  The  testi- 
mony is  conflicting  as  to  whether  or  not 
Krimpain  had  the  right  to  employ  and  dis- 
charge those  over  whom  he  acted  as  foreman. 
This  issue  of  fact  was  submitted  by  the  court 
to  the  Jury,  and  was  found  against  the  ap- 
pellants. 

The  fall  sustained  by  the  appellee  resulted 
in  serious  bodily  Injuries,  for  which  he  re- 
covered damages  amounting  to  the  sum  of 


$5,000.  The  appellants  prosecute  this  appeal, 
and  make  numerous  assignments  of  error,  the 
first  of  which  is  that  the  testimony  was  In- 
sufficient to  sustain  the  verdict  of  the  Jury 
in  finding  that  Krimpain  was  the  vice  prin- 
cipal of  the  appellee  at  the  time  the  latter 
was  injured,  and  that  the  court  erred  in  sub- 
mitting tliat  issue  to  the  Jury.  In  view  of 
the  fact  that  the  case  is  to  be  reversed  for 
other  reasons,  we  will  not  discuss  the  suffi- 
ciency of  the  testimony  upon  that  particular 
Issue. 

After  the  taking  of  the  testimony  was  con- 
cluded, the  appellants  requested  the  court  to 
instruct  the  Jury  to  return  a  verdict  in  their 
favor,  assigning  various  reasons  therefor. 
This  requested  instruction  was  based  mainly 
upon  the  fact  that  the  evidence  showed  that 
at  the  time  the  accident  occurred  the  winch 
was  being  operated  by  Krimpain,  the  alleged 
vice  principal,  and  that  in  doing  so  he  was 
merely  performing  the  duties  of  an  ordinary 
fellow  servant  of  the  appellee ;  that,  even  if 
he  were  a  vice  principal  in  other  respects, 
the  character  of  the  act  he  was  performing 
was  such  that  in  its  performance  he  was  act- 
ing only  as  a  fellow  'servant  of  the  appellee. 
There  are  numerous  other  assignments  of 
error  raising  practically  the  same  question, 
all  presented  from  different  standpoints  of 
the  proceedings  in  the  court  below,  but  bas- 
ed upon  the  same  legal  proposition.  The 
proposition  relied  upon  seems  to  be  this: 
That  the  master  is  not  liable  for  the  negligent 
acts  of  his  vice  principal  when  the  latter  is 
engaged  in  the  performance  of  some  service 
belonging  to  the  grade  of  duties  imposed  upon 
a  fellow  servant  of  the  injured  party,  and 
that  this  is  true  whether  the  service  so  per- 
formed by  the  vice  principal  Is  a  part  of  his 
common  employment,  or  some  act  of  his  out 
of  his  regular  line  of  work,  which  he  volun- 
tarily imdertakes  to  perform.  In  other 
words,  it  is  urged  that  in  every  case  the  true 
test  for  determining  whether  or  not  the  rule 
of  fellow  servant  applies  is  to  be  found  In 
the  character  of  the  act  performed,  and  not 
in  the  grade  or  rank  of  the  servant  perform- 
ing it 

The  Legislature  has  not  seen  fit  to  amend 
or  in  any  manner  modify  the  common-law 
rules  adopted  by  the  courts  for  determining 
the  liability  of  a  master  arising  from  the 
negligent  conduct  of  co-employ6s  in  any  de- 
partment of  labor  except  that  pertaining  to 
the  operation  of  railways.  We  are  thus  left 
for  guidance  solely  to  such  general  rules  as 
may  be  deduced  from  the  principles  an- 
nounced in  the  adjudicated  cases.  We  find 
there  is  a  lack  of  harmony  among  the  differ- 
ent courts  in  the  different  Jurisdictions,  and. 
also  in  the  decisions  of  the  same  courts  upon 
different  states  of  facts  in  the  same  juris- 
diction. However,  no  matter  what  may  be 
the  deductions  to  be  drawn  from  the  numer- 
ous and  conflicting  rules  adopted  by  the  ap- 
pellate courts  In  other  jurisdictions,  we  think 
our  own  Supreme  Court  has  Indicated,  with 


Digitized  by 


Google 


Tex.) 


SUDERMAN  &  DOLSON  v.  KRIGBR. 


373 


reasonable  certainty,  a  rule  by  which  to  de- 
termine this  particular  question  in  this  case. 
That  rule  Is  hot  in  accord  with  the  position 
assumed  by  the  appellants.  Young  v.  Hahn, 
96  Tex.  99,  70  S.  W.  950;  Id.  (Tex.  Civ.  App.) 
69  S.  W.  205;  M.  P.  Railway  v.  Williams,  75 
Tex.  7,  12  S.  W.  835,  16  Am.  St.  Rep.  867. 
The  case  of  G.,  H.  &  S.  A.  Railway  v.  Smith, 
76  Tex.  611,  18  S.  W.  562,  18  Am.  St.  Rep. 
78,  decided  by  the  Commission  of  Appeals, 
appears  to  be  somewhat  in  conflict  with  oth- 
er decisions  of  the  Supreme  Court  upon  this 
subject;  but  it  will  be  observed  that  this 
decision  did  not  meet  the  unqualified  ap- 
proval of  the  Supreme  Court,  and  the  lan- 
guage used  lias  been  expressly  limited  by 
subsequent  decisions  of  that  court,  as  well 
as  by  the  order  adopting  the  decision  in  that 
particular  case.  In  this  state  we  think  the 
rule  that  the  relation  between  the  injured 
party  and  the  servant  inflicting  the  injury  is 
to  be  determined  from  the  character  of  the 
act,  and  not  the  grade  of  employment  occu- 
pied by  the  negligent  servant,  is  to  l>e  taken 
subject  to  certain  limitations  and  quallflca- 
tlons.  A  foreman  of  a  group  of  workmen 
may  be  the  vice  principal  of  those  under  him 
and  at  the  same  time  the  fellow  servant  of 
other  employes  occupying  another  grade,  low- 
er in  rank,  in  a  different  department  of  the 
serrice  of  the  same  master.  If  the  negli- 
gence of  the  vice  principal  should  result  in 
an  injury  to  any  of  those  under  his  control 
and  toward  whom  he  sustains  that  relation, 
his  grade  and  rank  in  the  service,  and  not 
the  particular  act  of  negligence,  will  deter- 
mine tlie  liability  of  the  master.  While,  on  the 
other  hand,  if  his  negligence  results  in  In- 
Jury  to  one  not  under  his  control,  and  to 
whom  be  does  not  sustain  the  relation  of 
vice  principal  in  fact,  although  the  injured 
party  may  be  of  a  lower  grade  in  the  service 
of  the  master,  yet  the  liability  of  the  master 
must  be  determined  by  the  ctiaracter  of  the 
act  -which  was  negligently  done,  and  not  by 
the  rank  of  the  servant  who  did  it  In  this 
latter  instance,  if  the  act  was  such  as  might 
fall  within  the  ordinary  duties  of  a  fellow 
servant,  and  not  partake  of  the  character  of 
tliat  duty  which  the  master,  as  such,  owes 
to  all  of  the  servants  in  his  employ,  the  mas- 
ter is  not  liable  for  the  resulting  damages. 
We  therefore  overrule  all  those  assignments 
of  error  based  upon  that  proposition  of  law. 
Tbe  seventh  assignment  of  error  complains 
of  the  following  portion  of  tbe  charge  of  the 
court:  "You  are  further  charged  that  the 
plaintiff,  Krlger,  when  he  entered  the  employ- 
ment of  the  defendants,  assumed  the  risks 
and  dangers  incident  to  the  service  in  which 
he  -was  engaged  at  the  time,  and  if  you  be- 
lieve from  the  evidence  that  be  was  injured 
and  damaged  as  claimed  by  him  in  his  peti- 
tion, and  that  such  injuries  and  damages 
were  the  result  of  ordinary  risks  and  dangers 
incident  to  his  employment,  and  were  not 
caosed  by  the  negligence  of  the  defeudaats  or 
their  vice  principal  in  operating  the  winch. 


you  are  charged  that  tbe  plaintiff  cannot  re- 
cover." It  is  contended  that  this  instruction 
Is  on  the  weight  of  the  evidence;  and  we 
think  the  contention  Is  correct.  Whether  or 
not  Krimpain  was  the  vice  principal  of  the 
appellants  at  the  time  this  injury  was  in- 
flicted was  a  closely  contested  issue  of  fact, 
and  one  upon  which  the  testimony  was  In 
sharp  conflict.  It  was  therefore  exceedingly 
Important  that  the  court  should  refrain  from 
using  any  expressions  which  might  be  con- 
strued by  the  Jury  as  an  intimation  of  his 
view  concerning  that  relation.  The  testi- 
mony is  uncontradicted  that  Krimpain  was 
the  man  who  operated  the  winch  at  the  time 
the  injury  was  inflicted  upon  the  appellee. 
To  tell  the  Jury  that  if  the  injury  was  not 
caused  by  the  negligence  of  the  defendants 
or  their  vice  principal  in  operating  the  winch, 
they  could  not  recover  for  the  plaintiff.  Is 
susceptible  of  being  construed,  in  tbe  light 
of  the  evidence,  as  an  intimation  that  in  the 
opinion  of  the  court  the  man  who  did  operate 
the  winch  was  a  vice  principal.  Whether  or 
not  Krimpain  was  the  vice  principal  in  this 
particular  instance  was  a  mixed  question  of 
law  and  fact,  and  should  have  been  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions. 

Error  is  assigned  to  the  refusal  of  the  court 
to  sustain  a  special  exception  to  the  following 
portion  of  the  appellee's  original  petition : 
"The  regular  wincbman  was  not  operating  tbe 
winch,  but  was  temporarily  absent  from  duty, 
and  the  foreman,  who  was  vice  principal,  had 
gone  up  on  tbe  deck  of  the  vessel,  and  was 
himself  attempting  to  operate  the  winch." 
This  is  followed  by  charges  of  negligence  con- 
cerning tbe  operation  of  the  winch,  which,  it 
is  alleged,  resulted  in  the  appellee's  falling 
and  sustaining  the  injuries  complained  of. 
The  appellants  urge  two  objections  to  this 
portion  of  the  petition.  One  Is  that  it  fails 
to  state  the  name  of  the  foreman  referred 
to;  and  the  other,  that  It  merely  states  that 
the  foreman  was  vice  principal,  without  in 
any  manner  detailing  the  facts  which  would 
constitute  falm  in  law  tbe  vice  principal  in 
this  particular  instance.  The  petition  of  the 
plaintiff  should  be  sufficiently  specific  In  its 
allegations  of  the  matters  relied  upon  for  re- 
covery to  apprise  the  opposite  party  of  the 
facts  he  will  be  called  upon  to  meet  in  his 
defense.  It  is  not  required,  however,  that  the 
pleader  should  descend  Into  that  minuteness 
of  detail  in  alleging  matters  of  fact  that  is 
required  of  a  witness  In  giving  testimony 
upon  tbe  stand ;  but  in  all  cases  tbe  pleader 
should  state  facts  as  distinguished  from  his 
legal  conclusions.  We  do  not  think  in  this 
case  it  was  necessary,  in  order  to  meet  the 
special  objection  urged,  that  tbe  name  of  the 
foreman  referred  to  should  have  been  given 
in  appellee's  petition.  The  identity  of  that 
individual  was  sufilclently  Indicated  by  the 
averments  of  the  plaintiff  in  giving  the  time 
and  the  place  and  the  group  of  mer  over 
whom  he  was  foreman.    This,  we  think,  was 
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ample  to  enable  the  appellants  to  ascertain 
which  of  their  serrants  was  referred  to  by 
these  allegations.  But  the  other  objection, 
that  It  was  alleged  that  the  foreman  was  vice 
principal  without  stating  the  facts  which  con- 
stituted hUn  such,  is  of  a  more  serious  nature. 
The  term  "vice  principal,"  It  is  true,  has  a 
well-defined  legal  meaning,  and  is  perhaps 
generally  understood  by  the  courts  as  tudicat- 
Ing  a  particular  kind  of  a  representative  of 
the  master — one  having  the  authority  to  em- 
ploy and  discharge  servants  under  his  con- 
trol. Our  statute  requires,  among  other 
things,  that  "the  petition  shall  set  forth  clear- 
ly the  names  of  the  parties  and  their  resi- 
dences, if  known,  with  a  full  and  clear  state- 
ment of  the  cause  of  action,"  etc.  This  means 
that  the  petition  must  state  facts,  and  not 
conclusions  of  law  nor  the  evidence  of  the 
facts.  What  are  legal  conclusions  and  what 
are  facts  within  the  meaning  of  this  rule  is 
sometimes  difficult  to  determine,  and  there 
appears  to  be  some  inconsistency  in  the  hold- 
ings of  our  courts  upon  that  subject.  The 
group  of  facts  which  must  have  been  em- 
bodied in  the  expression  to  which  this  special 
exception  is  directed,  in  order  to  be  construed 
as  averring  a  cause  of  action  against  the  ap- 
pellants. Is  this :  That  the  foreman  was  the 
representative  of  the  appellants  in  the  em- 
ployment in  which  he  and  the  appellee  were 
engaged  at  the  time  of  the  injury,  and  that 
he  also  had  the  power  to  employ  and  dis- 
charge the  appellee.  Allegations  which  fell 
short  of  the  measure  of  fullness  requisite  to 
include  those  facts  would  fall  of  stating  a 
cause  of  action  in  this  case.  If  it  be  admitted 
that  the  inference  of  those  facts  might  be 
drawn  from  the  general  averments  of  the  pe- 
tition. It  must  also  be  conceded  that  when  a 
special  exception  is  Interposed  the  appellants 
have  the  right  to  a  more  specific  statement 
of  the  facts.  The  general  averments  of  the 
I>etltlon  are  also  susceptible  of  a  construction 
that  would  not  import  liability  of  the  appel- 
lants for  the  particular  Injury  inflicted.  For 
instance,  it  is  said  that  "the  foreman,  who 
was  also  vice  principal,"  was  operating  the 
winch.  This  foreman  may  have  been  a  vice 
principal  over  some  other  employ&s  of  the  ap- 
pellants not  including  the  appellee,  and  the 
allegations  would  be  literally  true  as  pleaded, 
yet  no  liability  would  be  alleged  without  the 
Inference  that  he  also  had  the  right  to  employ 
and  discharge  the  appellee.  It  would  not 
have  been  a  statement  of  the  evidence  if  the 
pleader  bad  alleged  the  anthority  claimed  to 
have  been  delegated  by  the  masters  to  the 
foreman  which  would  constitute  him  a  vice 
principal  as  to  Krlger,  but  a  statement  of  the 
facts.  There  are  many  instances  where  this 
form  of  pleading  would  not  be  necessary  In 
stating  the  representative  character  of  an 
agent  in  an  action  against  the  principal,  as 
when  the  agent,  or  representative  character, 
fs  only  incidentally  Involved.  But  in  actions 
against  the  master,  or  principal,  where  the 
liability  most  rest  primarily  upon  the  pos- 


session by  the  agent,  or  representative,  of  a 
special  power,  or  species  of  authority,  which 
would  in  law  make  the  principal,  or  master, 
liable  for  his  negligent  conduct,  we  think,  in 
response  to  a  8x>eclal  exception,  the  pleader 
should  be  required  to  state  the  facta  consti- 
tuting this  special  representative  character. 
The  material  inquiry  In  this  case  was  wheth- 
er or  not  Krlmpain,  the  foreman,  had  the 
power,  to  employ  and  discharge  those  under 
him,  Including  Krlger;  and  the  liability  of 
the  appellants  depends  upon  a  finding  that  he 
had  such  power.  The  facts  when  stated 
might  have  Justified  the  general  allegation 
that  Krlmpain  was  a  vice  principal,  and  yet 
have  fallen  short  of  showing  that  appellants 
would  be  liable  for  injuries  negligently  in- 
flicted upon  the  appellee  under  the  rules  of 
respondeat  superior.  The  general  allegations 
were  not  sufl[lclently  specific  In  law  to  apprise 
the  appellants  of  the  particular  facts  they 
would  be  called  upon  to  meet,  and  the  spe- 
cial exception  should  have  been  sustained. 

The  seventeenth  assignment  of  error  ob- 
jects to  the  following  portion  of  the  general 
charge  of  the  court:  "If  you  find  a  verdict 
for  the  plalntifT,  the  measure  of  its  damages. 
If  any,  would  be  such  sum  as  you  may  be- 
lieve from  the  evidence  Is  proportionate  to 
the  injuries  plaintiff  may  have  sustained.  If 
any,  and  In  this  regard  you  may  take  Into 
consideration  the  loss  of  time,  if  any,  he  has 
sustained  from  the  date  of  his  injuries  up  to 
the  present  time,  and  in  measuring  the  dam- 
ages he  has  sustained,  if  any,  you  may  take 
into  consideration  the  physical  and  mental 
pain  he  has  suffered,  if  any,  and  if  you  find 
from  the  evidence  that  plalntUTs  injuries  are 
permanent  and  lessen  bis  capacity  to  earn 
money  In  the  future,  you  may  find  for  him 
such  additional  sum  as  will  fairly  compensate 
him,  If  paid  at  the  present  time,  for  his  les- 
sened capacity  to  earn  money  In  the  future." 
The  plaintiff  alleged  the  following  injuries: 
"That  the  flesh  from  his  left  eye  was  cut  open 
and  gashed ;  that  the  wrists  of  both  of  plain- 
tiff's arms  were  broken,  causing  the  bones  of 
the  broken  wrists  to  protrude  from  the  fiesh ; 
that  one  of  his  ribs  was  broken;  which  in- 
juries caused  plaintiff  to  suffer  much  pain 
and  agony  and  loss  of  blood,  and  Inflicted  up- 
on plaintiff  serious  and  permanent  Injuries  to 
arms,  wrists,  and  eyes."  The  testimony  of 
Dr.  Stafford,  the  physician  who  attended  the 
plaintiff's  injuries,  was  as  follows:  "He  was 
first  brought  to  the  Sealy  Hospital,  and  was 
suffering  very  badly  from  concussion  of  the 
brain.  He  was  In  an  unconscious  condition ; 
bone  fracture  of  one  wrist  and  backward  dis- 
located fracture  of  both  wrists,  badly  cut  over 
the  eye  and  bruised  In  the  back,  and  was  un- 
conscious for  about  four  days."  There  can 
be  no  doubt  that  the  charge  of  the  court  al- 
lowed a  full  recovery  for  all  the  Injuries 
which  the  testimony  showed  the  appellee  had 
sustained  and  suffered  by  reason  of  his  fall. 
The  testimony  which  appears  to  have  been 
offered  without  objection  showed  that  the  ap- 
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pellee  at  the  time  he  was  brought  to  the  hos- 
pital was  suffering  with  concussion  of  the 
brain  and  was  bruised  In  the  ba(^.  In  both 
of  these  particulars  the  testimony  showed 
Injnries  not  alleged  In  the  pleadings  of  the  ap- 
pellee, and  toi  which  he  was  not  entitled  to 
recover  under  the  then  state  of  his  pleadings ; 
and  this  Is  true  even  though  the  evidence  of 
those  Injuries  was  admitted  without  objec- 
tion. It  may  be  that  the  Jury  did  not  take 
these  additional  injuries  into  account,  or  th^ 
might  have  given  him  the  same  sum  even  had 
the  proof  of  Injuries  been  confined  to  those 
pleaded.  But  the  charge  of  the  court  author- 
ized them  to  do  more.  The  verdict  was  gen- 
eral, and  we  cannot  say  that  such  additional 
Injuries  were  not  also  considered  by  the  Jury 
In  estimating  the  total  amount  of  damages 
awarded  to  the  appellee.  It  is  a  fundamental 
nie  that  damages  recovered  cannot  exceed 
those  pleaded.  This  portion  of  the  charge, 
we  think,  was  error.  I.  &  6.  N.  Railway  v. 
Shanghnessy  (Tex.  Civ.  App.)  81  S.  W.  1026; 
City  of  Dallas  v.  Jones,  93  Tex.  47,  49  S.  W. 
577,  53  S.  W.  877 ;  Railway  v.  English  (Tex. 
Civ.  App.)  93  S.  W.  1096.  In  reply  to  this 
assignment  of  error,  the  appellee  contends 
that  the  small  amount  allowed  for  the  In- 
juries was  not  more  than  sufficient  to  com- 
pensate for  those  proven  as  pleaded.  That  is 
not  for  us  to  say. 

Appellee  offers  to  remit  any  excess  which 
the  court  may  determine  should  exist  by  rea- 
son of  the  error  of  the  court  below  In  the 
charge  complained  of.  The  verdict  In  this 
case  Is  not  of  the  class  where  error  can  be 
cured  by  remitting  the  excess.  There  is  no 
known  rule  by  which  courts  or  Juries  may  es- 
timate and  fix  the  exact  sum  which  should 
be  awarded  in  cases  of  this  sort  as  compensa- 
tion for  Injuries.  In  fact,  we  cannot  say  that 
the  sum  allowed  Is  excessive  even  for  the  in- 
juries pleaded  and  proven.  It  is  only  In 
those  cases  where  the  excess,  if  any,  Is  capa- 
ble of  exact  ascertainment  by  mere  computa- 
tion from  established  facts  that  such  errors 
can  be  cured  by  a  remittitur. 

The  last  assignment  of  error  complains  of 
the  charge  of  the  court  upon  the  burden  of 
proof  to  show  contributory  negligence.  The 
court  placed  that  burden,  without  any  quall- 
flcation,  upon  the  defendants  in  this  case.  It 
might  be  that  as  applied  to  the  facts  of  this 
particular  case  there  were  no  Just  grounds  of 
complaint  at  this  charge.  But  a  general 
charge  placing  the  burden  of  proof  to  show 
contributory  negligence  upon  the  defendants 
baa  been  held  by  our  Supreme  Court  to  be 
sosceptlble  of  the  construction  of  Imposing 
tbe  diity  of  discharging  that  burden  by  the 
evidence  offered  by  the  defendants  alone. 
Railway  v.  Geiger,  79  Tex.  21,  15  S.  W.  214 ; 
Railway  v.  Reed,  88  Tex.  439,  31  S.  W.  1058 ; 
Railway  v.  Martin,  26  Tex.  Civ.  App.  231,  63 
S.  W.  1089;  Railway  v.  Allbright,  7  Tex. 
Civ.  App.  21,  28  S.  W.  250.  In  view  of  this 
holding  the  better  practice  in  such  cases 
wonld  be  to  guard  against  such  a  possible 


construction,  and  so  frame  the  charge  upon 
that  Issue  as  to  permit  the  Jury  to  take  Into 
consideration  all  the  testimony  admitted,  both 
of  the  plaintiffs  and  of  the  defendants,  In  de- 
termining whether  or  not  contributory  negli- 
gence has  been  shown. 

The  remaining  assignments  of  error  are 
overruled.  But  for  those  indicated  and  dis- 
cussed, the  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded. 


UNITED  STATES  4  MEXICAN  TRUST  CO. 

V.  WESTERN  SUPPLT  &  MFG.  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  19. 

1908.     Rehearing  Denied  April  2.  1908.) 

1.  Railboads  —  Liens  fob  Oonstbtjctions — 
Compliance  with  Statute. 

The  lien  for  material  for  construction  of  a 
railroad  not  being  within  Const,  art.  16,  i  87, 
glvinj?  absolutely  to  materialmen  a  lien  on  the 
"buildings  and  articles"  improved  by  them,  leav- 
ing to  the  Liegislature  only  authority  to  provide 
for  the  lien's  "speedy  and  efficient  enforcement." 
but  being  dependent  on  Sayles'  Ann.  Civ.  St. 
1897,  art.  3294,  expressly  giving  a  lien  for  ma- 
terial for  construction  of  a  railroad  "on  comply- 
ing  with  the  provisions  of  this  chapter,"  articles 
3295,  3296.  providinR  that  the  lien  may  be  fixed 
and  secured  by  giving  notice  and  filing  the  con- 
tract or  account  in  tiie  office  of  the  county  clerk, 
must  be  complied  with  to  give  the  lien,  even  as 
between  the  railroad  company  and  materialmen, 
where  the  material  is  furnished  directly  to  the 
company. 

2.  Same— EIxcnsB    fob   Noncompliahcb— Ap- 
pointment OF  Receives. 

The  appointment  of  a  receiver  for  a  rail- 
road cannot  interfere  with  statutory  proceedings 
necessary  to  fix  and  secure  liens  on  property  In 
his  hands,  and  is  therefore  no  excuse  for  not 
complying  with  the  statutory  requirements. 

3.  Same— Pehiod   fob  Fixing  Lien — Deliv- 

EBY  OF  MaTEBIAL. 

Under  a  contract  of  a  supply  company  to 
furnish  material  to  a  company  which  was  to 
construct  a  railroad,  providing  for  its  delivery 
f.  o.  b.  the  cars  at  a  certain  place,  a  delivery  to 
a  carrier  at  that  place  was  a  delivery  to  the  con- 
struction company  by  the  supply  company,  so 
that  the  period  within  which  the  supply  compa- 
ny might  fix  and  secure  its  lien  atrainst  the  rail-  ' 
road  began  to  run  from  the  day  of  such  delivery. 

4.  Same— Suit  as  Substitute  fob  Steps  to 
Fix  Lien. 

The  filing  of  a  suit  to  enforce  a  lien  on  a 
railroad  within  the  time  provided  for  fixing  and 
securine  the  lien  does  not  dispense  with  compli- 
ance with  the  statutory  provisions  for  fixing  and 
securing  the  lien. 
6.  Receivers    —    Pbiobttt    of    Unsecubed 

Claims. 

A  railroad  company  contracted  with  a  con- 
struction company  to  build  part  of  its  road,  pay- 
ment to  be  in  bonds  of  the  road.  A  supply  com- 
pany contracted  with  the  construction  company 
to  furnish  it  material  for  the  work,  payment  to 
be  in  cash  and  old  material.  Held,  that  the 
supply  company,  having  no  -statutory  lien,  had 
no  such  equitable  claim  as  under  Rev.  St.  1895, 
arts.  1472.  1490,  entitled  It,  on  the  railroad  be- 
coming insolvent,  and  going  into  the  hands  of  a 
receiver,  to  a  priority  over  debts  of  the  railroad 
secured  by  mortgage  on  its  proi)erty,  as  respects 
its  income,  and  so,  in  case  of  any  diversion  of 
the  income  to  payment  of  debts  secured  on  the 
corpus  of  the  railroad  property,  to  a  priority  in 
the  proceeds  of  the  corpus. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Receivers,  i  303.] 
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6.  Same    —   Pabties    who    mat    Object   to 
Claims. 

Mortgagees  of  a  railroad,  which  is  in  the 
hands  of  a  receiver,  beinc  entitled,  after  other 
claims  against  the  road  are  satisfied  out  of  the 
income,  as  provided  by  Rev.  St.  1895,  arts.  1472, 
1490,  to  application  of  the  surplus  income  to  the 
mortgage,  have  an  interest  giving  them  the  right 
to  object  to  claims  being  established  against  the 
road,  and  given  priority  over  their  lien. 

7.  AppEAiy— Pbesumption. 

On  appeal,  in  a  suit  to  foreclose  a  mortgage 
against  a  railroad,  in  which  priority  for  other 
claims  is  sought,  it  cannot  be  assumed  that  if  a 
certain  claim,  objected  to  by  the  mortgagees, 
were  rejected,  there  would  not  be  a  surplus  from 
income  to  be  applied  on  the  mortgage. 

8.  Receivers  —  Chattel  Mobtoaobs  —  CON- 

8TBUCTI0S    AND    OPEBATION. 

The  provision  of  a  mortgage  on  a  railroad, 
reserving  the  right  to  sell  old  material  for  the 
purpose  of  replacing  it  with  new,  refers  only  to 
such  old  material  as  had  been,  or  might  be,  in 
the  course  of  improvements  thereafter  made, 
taken  from  the  track,  or  such  material  as  had  no 
connection  with  the  road  as  material :  so  that 
a  bill  of  sale,  in  the  nature  of  a  mortgage,  there- 
after given,  as  securit.v  for  payment  of  new 
rails,  on  the  old  rails,  while  effective  as  to  old 
rails  removed  from  the  road  and  replaced  with 
new  rails,  furnished  by  such  chattel  mortgagee, 
so  as  to  entitle  him  to  a  preference,  on  such 
rails  being  applied  by  the  receiver  of  the  road 
to  its  benefit,  gives  him  no  right  as  respects  old 
rails  not  removed  from  the  road  till  after  the 
appointment  of  the  receiver,  and  then  replaced 
with  rails  obtained,  not  from  him,  but  from  an- 
other. 

Appeal  from  District  Court,  Harrison  Coun- 
ty ;   Richard  B.  Levy,  Judge. 

Suit  by  the  United  States  &  Mexican  Trust 
Company  against  the  Texas  Southern  Rail- 
road Company  to  foreclose  a  mortgage.  The 
Western  Supply  &  Manufacturing  Company 
Intervened.  Prom  the  Judgment,  the  trust 
company  and  the  railroad  and  Its  receiver  ap- 
peal.   Reversed  and  remanded. 

Cook  &  Gossett,  T.  S.  Miller,  and  A.  H.  Mc- 
Enlgbt,  for  appellant.  F.  H.  Prendergnst,  for 
appellee. 

HODGES,  J.  On  April  1,  1901,  the  Texas 
Southern  Railroad  Company  was  a  railway 
corporation  and  owner  of  a  line  of  road  ex- 
tending from  Marshall  to  Harleton  in  Harri- 
son county,  Tex.,  a  dlstonce  of  16Vi  miles, 
and  from  Gilmer  to  Ashland  in  Upshur  coun- 
ty, Tex.,  about  the  same  length.  At  that 
time  it  had  in  contemplation  the  purchase 
of  another  line  of  railroad  then  owned  by 
the  Schluter-Whitman  Lumber  Company,  ex- 
tending from  Gilmer  to  Wlnnsboro  in  Wood 
county,  Tex.  On  or  about  that  day  the  Texas 
Southern  Railroad  Company  (which  will  here- 
inafter be  called  simply  the  railroad  com- 
pany) entered  into  a  verbal  agreement  with 
the  Delaware  Construction  Company  (which 
will  hereinafter  be  called  simply  the  con- 
struction company)  for  the  latter  to  construct 
for  tbe  railroad  company  a  line  from  Harle- 
ton to  Ashland  and  from  Gilmer  to  a  con- 
nection with  the  Schluter-Whitman  road,  to 
pay  for  it  and  also  to  pay  a  vendor's  lien  then 
existing  in  favor  of  the  Commercial  Lumber 


Company,  thereby  making  a  continuous  line 
from  Marshall  to  East  Wlnnsboro.  The  con- 
struction company  was  also  to  retie,  bridge, 
and  reinforce  embankments  of  the  existing 
parts  of  the  aforesaid  road,  to  build  station 
bouses,  side  tracks,  water  tanks,  fences,  tele- 
graph lines,  etc.,  and  to  make  such  general 
improvements  as  were  needed  to  place  the 
road  from  Marshall  to  Wlnnsboro  in  good  con- 
dition and  ready  to  operate,  including  in  such 
improvements  tbe  relaying  of  rails  on  tbe 
two  sections  then  owned  by  the  railroad  com- 
pany with  52-lb.  iron  rails,  and  a  reduction 
of  the  grades  to  1%  per  cent  The  construc- 
tion company  was  to  furnish  all  the  labor 
and  material  necessary  for  such  Improve- 
ments, and  to  pay  for  acquisitions  of  right  of 
way  and  franchises,  and  was  to  receive  In 
consideration  therefor  the  sum  of  $1,600,(XK>. 
to  be  paid  at  the  option  of  the  railroad  com- 
pany either  In  cash  or  in  its  stocks  and  bonds 
at  par  as  might  be  authorized  by  the  Rail- 
road Commission  of  Texas ;  and  it  was  also 
provided  that  If  the  Commission  should  not 
authorize  the  Issuance  of  stocks  and  bonds 
to  the  amount  of  $1,600,000  the  construction 
company  was  to  take  such  as  It  might  author- 
ize, in  full  payment  of  the  work  ccwtracted  to 
be  performed.  It  was  further  agreed  that 
tbe  railroad  company  was  to  lend  Its  credit, 
if  needed,  to  enable  the  construction  company 
to  procure  funds  with  which  to  carry  out  the 
terms  of  the  contract.  On  the  1st  day  of 
March,  1902,  this  verbal  agreement  was  re- 
duced to  writing,  and  the  further  stipulation 
made  that  the  construction  company  was 
to  pay  all  the  liability  which  the  railroad 
company  had  Incurred  prior  to  that  date,  ex- 
cept operating  expenses,  and  all  liability  that 
it  might  thereafter  incur  in  doing  or  per- 
forming any  of  the  matters  covered  by  the 
contract.  This  contract  was  filed  with  and 
approved  by  the  Railroad  Commission  of  Tex- 
as. On  the  2d  day  of  July,  1902,  the  rail- 
road company  executed  a  mortgage  deed  of 
trust  to  the  appellant  the  United  States  & 
Mexican  Trust  Company  (hereinafter  called 
the  trust  company),  conveying  to  It  as  trus- 
tee, all  of  the  railroad  company's  property 
then  owned  or  thereafter  acquired,  to  secure 
the  bonds  of  the  railroad  company  to  be  there- 
after Issued.  This  mortgage  was  recorded 
November  7,  1902;  and  thereafter  bonds  so 
secured  were  authorized  by  the  Railroad 
Commission  and  issued,  each  being  for  $1,000. 
as  follows:  October,  1902,  $212,000;  Jan- 
uary. 1903,  $225,000;  July,  1903,  $146,000; 
February,  1904,  $178,000;  and  others  at  va- 
rious dates  from  October,  1902,  to  February. 
1904,  making  an  aggregate  of  792  bonds,  as 
shown  by  the  various  orders  of  the  Railroad 
Commission.  On  the  13th  day  of  October, 
1903,  the  construction  company  received  from 
the  appellee  herein,  the  Western  Supply  Com- 
pany (hereinafter  .called  the  supply  company) 
an  offer  substantially  as  follows:  To  furnish 
approximately  850  gross  tons  of  56-lb.  relay- 
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Ing  steel  rails  and  angle  bars  at  ?26..90  per 
gross  ton  t.  o.  b.  cars  East  St.  Louis  or  Cairo, 
III.,  for  prompt  sbipment,  or  approximately 
the  same  quantity  of  52,  66,  or  60  lb.  first 
qaallty  new  steel  rails  with  usual  5  per  cent 
of  second  quality.  Including  the  angle  bars 
weighed  In,  at  $31  per  gross  ton  f.  o.  b.  cars 
at  Galveston,  Tex.,  to  be  shipped  October  or 
November,  1903.  The  same  communication 
also  acknowledged  the  receipt  of  two  notes 
for  $12,500  each,  executed  by  the  construction 
company,  payab'le  to  the  supply  company,  and 
secured  by  a  bill  of  sale  on  33-lb.  rails  located 
on  the  line  of  the  Texas  Southern  Railroad 
Company.  It  was  agreed  that  such  notes 
should  be  taken  at  their  face  value,- and  the 
proceeds  applied  to  the  payment  of  rails  and 
angle  bars  above  mentioned,  the  balance  to  be 
paid  in  cash.  This  offer  was  accepted  by  the 
construction  company  in  a  communication 
from  its  president,  L.  B.  Walker,  in  which 
he  stated  that  It  was  understood  that  in  the 
negotiations  of  the  notes  mentioned  in  the 
above  communication  the  construction  com- 
pany was  to  stand  a  discount  of  2%  per  cent 
A  bill  of  sale  was,  on  the  same  date,  executed 
by  the  construction  company,  whereby  it  sold 
and  transferred  to  the  supply  company  all  of 
the  35-lb.  relaying  steel  rails  and  splice  bars 
then  located  in  Harrison  and  Upshur  coun- 
ties, Tex.,  along  the  track  or  in  the  main  line 
of  the  Texas  Southern  Railroad  Company  be- 
tween Marshall  and  Gilmer,  which  amount  of 
rails  it  was  agreed  should  not  be  less  than 
800  gross  tons.  It  is  recited  that  the  inten- 
tion of  the  bill  of  sale  was  to  secure  the  pay- 
ment of  the  two  notes,  each  for  the  sum  of 
$12,500,  that  day  executed  and  made  by  the 
construction  company  and  payable  to  the 
supply  company  with  interest  at  7  per  cent. 
per  annum  from  date.  It  was  also  stipulated 
and  agreed  that  the  supply  company  should 
have  the  right  to  sell  and  deliver  the  above- 
mentioned  rails  and  splice  bars  at  a  cost  to 
them  of  $30  per  gross  ton  f.  b.  b.  cars  at 
Marshall,  Gilmer,  or  Wiunsboro,  except  In 
cases  of  special  agreement  where  both  of  the 
above-mentioned  parties  consent  to  a  less 
price.  The  proceeds  of  the  net  price  were 
to  be  applied  to  the  payment  of  the  notes 
given,  and  as  a  sinking  fund  to  meet  the 
payment  of  the  notes.  This  bill  of  sale  was 
acknowledged  and  recorded  in  Upshur  coun- 
ty on  October  23,  1903,  and  in  Harrison  coun- 
ty on  November  27,  1903.  Simultaneously 
with  the  making  of  this  contract  the  con- 
struction company  executed  two  notes  pay- 
able, in  6  and  12  months  after  date,  to  the 
supply  company,  each  for  $12,500,  being  the 
same  notes  referred  to  in  the  bill  of  sale.  It 
was  agreed  that  these  notes  should  be  dis- 
counted, and  that  the  payor  and  the  payee 
should  each  stand  half  of  this  loss.  Under 
tills  contract  the  supply  company  sold  and 
delivered  to  the  construction  company  dut- 
ing  the  months  of  October  and  November, 
1903.  new  rails  and  other  material  amount- 


ing in  the  aggregate  to  the  full  amount  of 
what  it  had  contracted  to  furnish,  and  In  val- 
ue to  the  sum  of  $23,943.95.  It  also  charged 
up  to  the  construction  company  the  sum  of 
$025,  being  one-half  of  the  discount  on  the 
two  notes  above  mentioned,  making  a  total 
charge  against  the  construction  company  of 
$24,568.95.  The  supply  company  received 
from  the  construction  company  in  old  rails 
taken  from  the  track  of  the  railroad  company 

tons,  amounting  In  value  to  the  sum 

of  $7,550.55,  for  which  it  gave  the  construc- 
tion company  credit,  leaving  a  balance  still 
due  of  $17,018.40.  At  the  time  the  two  con- 
tracts hereinbefore  referred  to  were  made  l)e- 
tween  the  railroad  company,  the  construction 
company,  and  the  supply  company,  L.  E. 
Walker  was  the  president  of  the  railroad 
company  and  also  of  the  construction  com- 
pany ;  and  when  the  bill  of  sale  was  given  by 
the  construction  company  on  the  old  rails  in 
the  track  of  the  railroad  company  he  agreod 
to  have  the  railroad  execute  an  instrument 
consenting  to  the  bill  of  sale,  but  this  was 
never  done.  The  only  evidence  of  any  consent 
on  the  part  of  the  railroad  company  to  this 
transaction  is  a  communication  from  Walker 
stating  that  it  would  be  attended  to,  and  the 
proper  pai^ers  executed. 

On  the  11th  day  of  July,  1904,  the  appel- 
lant trust  company  Instituted  a  suit  as  trus- 
tee in  the  mortgage  deed  of  trust  before  men- 
tioned, in  the  district  court  of  Harrison  coun- 
ty, against  the  Texas  Southern  Railroad  Com- 
pany to  secure  the  bonds  issued  under  the 
authority  of  the  Railroad  Commission  of  Tex- 
as, asking  for  the  foreclosure  of  its  mortgage 
and  the  appointment  of  a  receiver.  On  that 
day  S.  P.  Jones  was  appointed  receiver  of 
the  mortgaged  property,  and  qualified  and 
acted  as  such  until  the  1st  of  October,  1906, 
when  C.  L.  Taylor  was  appointed  as  his  suc- 
cessor. Prior  to  the  Institution  of  this  suit 
by  the  trust  company  asking  for  the  ap- 
pointment of  a  receiver,  the  appellee  supply 
company  had  instituted  a  suit,  No.  11,060, 
against  the  construction  company  and  the 
railroad  company  jointly,  asking  for  the  re- 
covery of  the  debt  claimed  in  this  interven- 
tion. Subsequently,  the  last-mentioned  suit 
was  consolidated  with  this  suit,  and  the  sup- 
ply company  filed  its  interventions  therein. 
On  March  14,  1905,  after  the  consolidation  of 
No.  11,080  with  this  suit.  No.  11,076,  the  ap- 
pellee supply  company  filed  its  last-amended 
plea  of  Intervention,  in  which  it  sets  up  the 
indebtedness  claimed,  and  the  demand  for 
the  specific  rails  originally  set  out  in  its  sep- 
arate interventions  theretofore  filed.  It  al- 
leged the  condition  of  the  railroad  company 
at  the  time  the  contract  made  by  the  former 
with  the  construction  company  was  entered 
into,  the  contract  of  the  supply  company  with 
the  construction  company  and  the  details  of 
the  terms  provided  therein,  the  amount  and 
value  of  the  material  furnished  under  the 
contract,  and  the  balance  due  the  supply  ccm- 
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pany  after  deducting  credits  for  the  old  rails. 
It  also  alleged  the  appoiutmeut  of  a  receiver, 
and  the  fact  that  It  had  proven  up  its  claim 
before  the  master.  It  next  alleged  the  exe- 
cution of  a  mortgage  deed  of  trust  by  the 
railroad  company  on  the  1st  day  of  July, 
1902,  to  the  appellant  trust  company  to  se- 
cure the  bonds  to  be  thereafter  Issued,  and 
that  792  bonds  of  $1,000  each  had  been  Is- 
sued, and  that  the  appellant  trustee  and  the 
holders  of  the  mortgage  bonds  were  asserting 
that  the  mortgage  on  the  railroad  was  supe- 
rior to  and  prior  In  right  to  the  debt  of  the 
appellee  supply  company.  It  then  proceeded 
to  challenge  the  validity  of  the  bonds  for 
various  reasons  not  necessary  here  to  men- 
tion. It  was  next  alleged  that  the  railroad 
company  agreed  to  the  transfer  to  the  con- 
struction company  of  the  light  rails  to  be 
taken  from  the  railway  tracks ;  that  the  last 
rails  sold  by  the  construction  company  were 
delivered  March  24,  1901;  that  when  the  re- 
ceiver was  appointed  there  was  still  on  the 
ground  not  then  put  In  the  trade  44  tons  of 
the  new  rails,  worth  $26.60  per  ton;  that 
there  was  along  the  track  247^  tons  of  light 
rails  which  bad  been  taken  from  the  track, 
to  be  replaced  by  the  heavy  rails,  also  36 
tons  of  such  light  rails  had  been  used  by  the 
road  In  side  tracks  wltliout  the  intervener's 
consent ;  that  the  receiver  refused  to  deliver 
the  old  rails  upon  demand ;  and  that  all  of  the 
old  rails  had  been  sold  to  the  supply  company 
to  go  as  a  credit  on  the  price  of  the  new  rails. 
It  was  also  alleged  that  it  had  not  completed 
its  contract  when  the  receiver  was  appointed, 
July  11,  1904;  and  averred  its  readiness  to 
go  on  and  complete  the  same  according  to  its 
terms.  It  was  also  alleged  that  the  railroad 
company  had  elected  to  pay  the  constraction 
company  in  bonds  and  not  In  money,  and 
therefore  all  bonds  issued  as  collateral  or 
sold  to  other  persons  were  void  and  illegal 
and  a  fraud  upon  the  rights  of  the  construc- 
tion company  and  its  creditors;  that  the  ap- 
pellee supply  company  was  entitled  to  a  lien, 
both  in  law  and  equity,  superior  to  the  bonds 
and  mortgage,  for  that  when  the  (Kinds  were 
issued  the  contract  between  the  railroad  com- 
pany and  the  construction  company  was  an 
existing,  valid  contract,  well  known  to  the 
parties  obtaining  the  bonds,  and  the  debt 
to  the  supply  company  was  Incurred  in  fuiflU- 
ing  such  construction  contract,  and  it  was 
contemplated  by  the  railroad  company  when 
it  issued  such  bonds,  and  by  the  parties  re- 
ceiving them,  that  said  construction  work 
should  be  performed,  and  that  In  doing  so 
debts  would  be  Incurred  necessary  to  be  paid 
before  the  bonds  were  satisfied.  The  appel- 
lee then  prayed  that  its  debt  be  fixed  and 
classified  as  a  lien  prior  to  the  bonds,  to  be 
yaid  first  out  of  the  proceeds  of  the  corpus 
•f  the  property,  and  if  this  is  not  done  that 
the  bonds  be  held  invalid  for  the'reasons  al- 
)cged,  and  that  the  debt  be  declared  a  lien 
on  both  the  •arniogs  and  corpus  of  the  prop- 


erty, superior  to  the  bonds,  and  that  tiie 
road  be  sold  for  the  purpose  of  paj'ing  this 
claim  out  of  the  proceeds. 

The  court  referred  the  matters  of  fact  to- 
the  master;  and  his  report  is  that  the  con- 
tract was  made  between  the  supply  company 
and  the  Delaware  Construction  Company  on 
October  13,  1903,  and  by  that  contract  the 
supply  company  was  to  take  the  light  raii» 
which  were  taken  from  the  track  and  re- 
place them  with  heavy  rails  furnished  by  the 
supply  company;  that  the  supply  company 
was  to  pay  $30  per  ton  for  the  light  rall» 
unless  a  lower  price  was  agreed  upon,  and 
that  this  price  was  to  go  as  a  credit  on  the 
amount  due  for  the  heavy  rails  purchased 
from  the  supply  company;  that  the  latter 
company  shipped  heavy  rails  to  the  constrac- 
tion company,  which  were  used  to  improve 
and  repair  the  railroad,  as  follows : 

Nov.  lS/03,    669  tons   tl4.82}  3& 

Dec.     8/03,    2«6     "       7,065  0» 

"     14/03,    bolts  and  spikes  tor  rails 1,U9  «» 

correction  In  weight  of  rails  . .        14l>  65 
..      „  gjj  J, 

Jan.     6/04,  "  "       ' 7S  26 

discount  on  notes  agreed  to  be 
paid  b7  Cons.  Co 6X6  00 

* 

Total     |24,5«146 

Credited  by  light  rails  receiv- 
ed by  the  supply  company 
taken  from  the  railway  track  )  7,560  66 

On  the  6th  day  of  Deceml>er  the  court  ren- 
dered a  judgment  upon  this  intervention.  In 
which  It  was  decreed  that  the  supply  compa- 
ny recover  of  the  Texas  Southern  Railroad 
Company  and  the  construction  company  and 
C.  L.  Taylor,  as  receiver  of  the  railroad  com- 
pany, the  sum  of  $19,850.47,  and  that  of  this 
amount  the  sum  of  $8,711.76  be  classed  as 
belonging  to  class  A  under  the  classification 
theretofore  ordered  by  the  court  on  Septem- 
ber 22,  1904;  that  the  sum  of  $11,138.71  be 
placed  in  class  C  under  the  classification 
theretofore  made ;  and  that  ail  of  said  amount 
bear  6  per  cent,  interest  from  date.  Prior  to 
that  time  the  court  had  made  the  following 
classification : 

lat  Hens,  demands  against  the  receiver  as 

such   Class  A 

2nd  "  statutory  liens  and  demands  to  la- 
borers        "      B 

Srd      "     statutory    Hens    and    demands    to 

materialmen  and  contractors "     C 

4th       "     mortgage  bonds  **     D 

6th       "     demands  Interior  to  mortgage "     B 

The  Items  embodied  in  the  Judgment  were 
classified  according  to  the  decree  therein  ren- 
dered. The  item  of  $8,711.76,  assigned  to 
class  A  by  the  judgment  appealed  from,  In- 
dudes  the  sum  of  $3,761,  being  the  value  with 
interest  of  191  *7/ioo  tons  of  old  rails  which 
were  in  the  main  line  track  of  the  railroad 
when  the  receiver  was  appointed,  and  which 
were  replaced  by  the  receiver  with  new  rails 
bought  by  him  from  other  parties  than  the 
supply  company  under  an  order  of  the  court, 
and  were  paid  for  with  receiver's  certificates 
then  outstanding  and  existing  as  a  lien  on 
the  mortgaged  property  as  receiver's  liability, 
superior  in  rank  to  the  mortgage  of  the  bond* 
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holders.  TLme  old  rails  taken  out  by  tbe 
receiver  and  replaced  were  in  this  Judgment 
considered  and  treated  as  baving  been  tbe 
property  of  the  supply  company  under  Its 
contract  set  up  in  the  Intervention,  and  tbe 
sum  above  mentioned  is  tbe  portion  of  tbe 
judgment  recovered  for  conversion  of  such 
rails  by  tbe  receiver.  Tbe  balance  of  this 
item  of  $8,711.76  of  the  Judgment,  to  wit,  $4,- 
960,  Is  tbe  value  or  proceeds  of  old  rails, 
witb  interest  thereon,  which  had,  prior  to 
July  11,  1904,  and  before  tbe  appointment 
of  a  receiver,  been  taken  out  of  tbe  railroad 
by  tbe  railroad  company,  and  were  lying  loose 
or  piled  up  along  tbe  right  of  way,  and  which 
were  taken  In  charge  and  sold  by  tbe  re- 
ceiver. 

The  bill  of  sale  of  the  light  rails  taken  out 
of  the  track,  given  by  the  construction  com- 
pany to  the  supply  company  on  the  13th  of 
October,  1903,  is  tbe  only  instrument  or  part 
of  the  contract  between  the  supply  company 
and  tbe  construction  company  ever  recorded 
In  any  clerk's  oflSce.  Tbe  supply  company  at 
no  time  filed  any  statutory  lien  claim  in  the 
county  clerk's  office  of  any  county,  and  has 
never  given  any  statutory  notice  of  Its  de- 
mand. The  sale  of  tbe  new  rails  by  the  sup- 
ply company  to  tbe  construction  company 
was  not  on  credit,  but  was  to  be  paid  for  in 
old  rails  and  the  balance  in  cash.  Under 
the  mortgage  deed  of  trust  to  tbe  appellant 
trustee  to  secure  tbe  bonds  the  railroad  com- 
pany reserved  tbe  right  to  sell  old  material 
for  the  purpose  of  replacing  it  with  new  ma- 
terial. The  rails  bougbt  from  tbe  supply 
company  went  into  tbe  track  of  the  Texas 
Southern  Railroad  Company  (except  about 
44  tons)  tO'  take  tbe  place  of  light  rails  that 
were  taken  out  Tbe  corpus  of  tbe  property 
Of  tbe  railroad  company  Is  not  sufficient  to 
pay  in  full  tbe  claims  classed  as  B,  C,  and  I> 
by  the  court 

Conclusions  of  Law. 

From  the  order  of  the  court  rendering 
Judgment  in  favor  of  tbe  supply  company  for 
the  snm  of  $19,850.47  and  classifying  the 
same  in  the  manner  done,  two  appeals  have 
been  taken;  one  by  the  United  States  & 
Mexican  Trust  Company,  and  the  other  by 
tbe  receiver  and  tbe  railroad  company.  Un- 
der various  assignments  of  error  tbe  trust 
company  complains  of  tbe  order  of  tbe  court 
in  so  far  as  It  fixes  a  Hen  against  tbe  prop- 
erty of  the  railroad  company  and  gives  it 
priority  over  tbe  lien  of  the  mortgage  held 
by  tbe  trust  company  for  tbe  benefit  of  the 
bondholders,  the  creditors  which  it  represents 
in  this  suit;  and  also  complains  of  a  judg- 
ment being  rendered  in  favor  of  the  supply 
company  against  tbe  railroad  company  for 
any  sum.  Its  various  assignments  of  error 
ate  but  dilFerent  forms  of  presenting  practi- 
cally tbe  same  objection.  The  receiver  and 
tbe  railroad  company  object  to  tbe  order  of 
tbe  court  upon  tbe  grounds  that  no  liability 
ot    any    sort    should    have    been    adjudged 


against  the  railroad  company  in  favor  of  tbe 
supply  company.  These  two  appeals  will 
be  treated  separately  In  tbe  consideration  of 
the  assignments  presented.  We  will  first 
discuss  those  urged  by  the  trust  company. 

Tbe  greater  portion  of  tbe  claim  of  the 
supply  company,  to  wit,  the  sum  of  $11,138.71, 
placed  in  class  C  by  the  court,  is  treated  as 
being  the  lien  of  a  materialman  and  con- 
tractor ;  the  remaining  portion,  $8,711.76,  Is 
placed  in  class  A  as  a  demand  against  the 
receiver  as  such.  The  correctness  of  this 
classification  is  the  first  question  which  logi- 
cally arises  In  a  review  of  those  proceedings. 
Under  the  pleadings  of  the  supply  company 
there  was  an  evident  reliance  by  it  upon 
the  existence  of  the  statutory  liens  In  favor 
of  tbose  furnishing  material  for  the  -con- 
struction or  repair  of  railroads,  upon  which 
to  rest  its  claim  for  priority  of  dasslflcation, 
as  well  as  tbe  existence  of  any  liability  what- 
ever against  tbe  railroad  company.  It  is  not 
contended  that  the  railroad  company  con- 
tracted the  debt,  but  its  liability  is  sought 
solely  upon  tbe  ground  that  a  lien  exists 
against  its  property  for  the  material  furnish- 
ed, either  by  reason  of  the  statute,  or  upon 
principles  of  equity  which  govern  the  courts 
in  tbe  administration  of  tbe  property  of  an 
Insolvent  railroad  coriwration. 

Tbe  uncontroverted  facts  show  that  the 
contract  to  furnish  the  material  was  made 
by  the  supply  company  with  the  construction 
company;  that  the  former  relied  upon  tbe 
promises  of  tbe  construction  company  alone 
for  payment  for  tbe  material  so  furnished,  se- 
cured by  whatever  interest  the  construction 
company  might  have  acquired  under  its  con- 
tract with  tbe  railroad  company  in  tbe  old 
rails  to  be  taken  from  tbe  line  ot  railroad  of 
tbe  railroad  company  and  replaced  by  the 
new  material  furnished  by  the  supply  com- 
pany. Tbe  contract  of  October  13, 1903,  leaves 
no  doubt  whatever  upon  that  issue.  The 
only  connection  of  the  railroad  company 
sought  to  be  shown  in  the  way  of  fixing  a 
contractual  relation  between  it  and  tbe  sup- 
ply company  is  its  consent  to  the  giving  of 
tbe  bill  of  sale  of  that  date,  upon  the  old 
rails,  by  the  construction  company.  While 
the  evidence  to  that  effect  is  exceedingly  un- 
satisfactory, yet  we  may  treat  it  in  so  far 
as  this  phase  of  tbe  case  is  concerned,  as  be- 
ing sufficient  to  establish  that  fact  Still, 
that  in  no  way  shows  any  contractual  rela- 
tion between  tbe  railroad  company  and  tbe 
supply  company  by  the  terms  of  which  tbe 
railroad  company  could  be  held  personally 
liable  for  tbe  material  furnished.  We  think 
that,  unless  there  is  either  a  statutory  or  on 
equitable  Hen  entitling  the  appellee  to  resort 
to  the  property  of  the  railroad  company  for 
tbe  satisfaction  of  its  claim  against  the 
construction  company,  tbe  assignments  of  er- 
ror raising  this  issue  must  be  sustained.  In 
It.s  brief  tbe  appellee  supply  company  insists 
that  it  has  a  lien  by  virtue  of  the  provisions 
of  article  3294  of  Sayles'  Ann.  Civ.  St  1897, 
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and  the  other  provisions  of  the  chapter  re- 
lating to  the  liens  of  mechanics  and  material- 
men who  fui'nlsh  material  for  the  coustruc- 
tlon  or  the  repair  of  a  railroad.  It  Is  ad- 
mitted that  the  appellee  has  done  nothing  In 
the  way  of  giving  notice,  or  of  filing  its  con- 
tract or  itemized  account  in  the  office  of  any 
county  clerk  of  any  county  through  which 
the  railroad  company  operates  its  line.  The 
terms  upon  which  the  purchases  were  made 
from  the  supply  company  ehow  that  the  ma- 
terial was  to  be  delivered  f.  o.  b.  the  cars  at 
East  St.  Louis  or  Cairo.  III.,  and  were  to  be 
shipped  In  October  and  November  of  1903, 
the  quantity  to  be  shipped  being  approximate- 
ly 850  tons.  The  last  car  sent  out  by  the  sup- 
ply company  was  shipped  on  the  14th  day  of 
December,  1903.  This  date  might  be  termed 
the  date  of  the  delivery  of  the  last  article, 
within  the  meaning  of  the  statute,  when  the 
sale  is  for  cash.  It  seems  to  have  been  ad- 
mitted that  this  transaction  between  the  sup- 
ply company  and  the  construction  company 
was  treated  by  the  parties  as  being  upon  a 
cash  basis  and  for  a  cash  consideration. 

Suit  was  instituted  by  the  supply  company 
against  the  construction  company  and  the 

railroad  company  on  the day  of  June, 

1904.  After  the  institution  of  this  suit  by 
the  trust  company  the  appellee  intervened 
herein,  setting  up  its  claims  for  the  same 
debt  by  virtue  of  its  liens;  and  subsequent- 
ly the  original  suit  instituted  by  It  was  con- 
solidated with  this,  after  which  an  amend- 
ed plea  of  intervention  was  filed  by  the  ap- 
pellee supply  company  asking  relief  against 
the  railroad  company  alone  for  the  amount 
sued  for.  It  will  thus  be  seen  that  more 
than  four  months  elapsed  between  the  ship- 
ment of  the  last  article  of  material  to  the 
construction  company,  and  the  filing  of  the 
suit  seeking  a  foreclosure  of  liens  against 
any  of  the  parties  by  the  supply  company. 
Was  it  necessary  for  the  supply  company.  In 
order  to  fix  and  secure  a  Hen  against  the 
property  of  the  railroad  company  upon  the 
demands  set  forth  in  this  suit,  to  comply 
with  the  statutory  requirements  as  to  giv- 
ing notice  and  filing  its  contract  or  account 
in  the  ofllee  of  the  county  clerk?  The  ap- 
pellee contends  that  in  a  transaction  like- 
this,  between  the  original  parties,  such  com- 
pliance is  not  required;  that  such  proceed- 
ings are  only  for  the  purpose  of  giving  nb- 
tice  to  other  parties  who  might  be  affected 
by  the  asserted  lien,  and,  in  cases  where 
notice  is  not  necessary.  It  is  not  required  to 
be  given;  neither  are  any  of  the  other  pro- 
ceedings required  to  be  observed.  This  prop- 
osition is  of  course  based  upon  the  assump- 
tion that  the  supply  company  is  an  original 
contractor,  and  as  such  was  dealing  directly 
with  the  railroad  company,  the  owner  of  tho 
property:  that  the  construction  company  wan 
a  mere  dummy  through  which  the  railroad 
company  operated;  and  that  the  contract 
was  made  with,  and  the  material  furnished 
directly  to,  the  railroad  company  Itself,  and 


for  its  exclusive  benefit  We  may  admit,  for 
the  sake  of  argument,  that  the  construction 
company  and  the  railroad  company  as  to 
this  particular  contract  were  In  efTect  the 
same  corporation,  and  that  the  supply  com- 
pany occupied  the  situation  of  an  original 
contractor  as  claimed  by  it;  still  the  sui^ly 
company,  according  to  our  view  of  the  law, 
failed  to  comply  with  the  provisions  of  the 
statute  essential  to  the  acquisition  of  a  lien 
upon  the  property  of  the  railroad  company 
for  material  furnished. 

There  are  two  sources  from  which  me- 
chanics and  materialmen  acquire  a  lien  up- 
on the  property  benefited  by  their  work  or 
the  material  furnished — the  Constitution  and 
the  statute.  Section  37  of  article  16  of  the 
Constitution  provides:  "Mechanics,  artisans 
and  materialmen  of  every  class  shall  have  a 
lien  upon  the  buildings  and  articles  improved 
or  repaired  by  them,  for  the  value  of  their- 
labor  done  thereon  or  material  fnmishea 
therefor,  and  the  Legislature  shall  provide 
by  law  for  the  speedy  and  efficient  enforce- 
ment of  said  lien."  This  section  gives  un- 
conditionally to  the  persons  therein  named 
a  lien  upon  the  buildings  and  articles  Im- 
proved or  repaired,  for  the  labor  done  and 
the  material  furnished,  and  leaves  to  the 
Legislature  only  the  authority  to  provide  for 
Its  "speedy  and  efficient  enforcement"  This 
section,  together  with  those  articles  of  the 
statute  made  in  compliance  with  it  prior  to 
the  amendment  of  the  statute  in  its  present 
form,  have  been  construed  by  the  courts, 
and  it  is  held  that  the  terms  "buildings  and 
articles,"  upon  which  a  lien  is  there  given, 
do  not  include  railroads.  Tyler  Tap  Rail- 
way Co.  V.  Driscol,  62  Tex.  IS;  National 
Bank  v.  Railway  Co.,  95  Tex.  176,  66  S.  W. 
203;  G.,  H.  &  H.  Railway  Co.  v.  Cowdrey, 
11  Wall.  (U.  S.)  459,  20  L.  Ed.  199.  In  order 
to  reach  the  property  of  railroads  article 
3294  of  Sayles'  Ann.  Civ.  St  1897,  was 
amended  so  as  to  specifically  include  such 
corporations  within  its  provisions.  The  lien, 
therefore,  in  so  far  as  it  affects  railroad 
property,  is 'purely  statutory;  and,  being  so, 
must  be  secured  in  the  manner  provided  by 
statute  for  that  purpose.  So  far  as  applica- 
ble to  this  case,  article  3294  of  Sayles'  Ann. 
Civ.  St  1897,  is  as  follows:  "Any  person 
or  firm,  lumber  dealer  or  corporation,  arti- 
san, laborer,  mechanic  or  subcontractor,  who 
may  labor  or  furnish  material,  fixtures  or 
tools  to  erect  any  house  or  improvement,  or 
to  repair  any  building  or  improvement  what- 
ever, or  furnish  any  material  for  the  con- 
struction or  repair  of  any  railroad  within 
this  state,  under  or  by  virtue  of  a  contract 
with  the  owner  or  his  agent,  trustee,  receiver, 
contractor  or  contractors,  by  complying  with 
the  provisions  of  this  chapter  shall  have  a 
lien  on  such  house,  building,  fixtures,  im- 
provements.  or  railroad,  and  all  of  its  prop- 
erties," etc.  It  w^lll  be  noticed  that  the  Hen 
given  is  expressly  predicated  upon  the  com- 
pliance with  the  provisions  of  that  chapter. 
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Snbsequent  portions  of  tbat  chapter  point 
ont  clearly  what  Is  required  to  be  done.  Ar- 
ticle 3295  uses  this  language:  "In  order  to 
fix  and  secure  the  Hen  herein  provided  for, 
It  shall  be  the  duty  of  every  original  con- 
tractor within  four  months,  and  every  Jour- 
n^man,  day  laborer,  or  other  person  seelilng 
to  obtain  the  benefits  of  the  provisions  of  this 
law,  within  thirty  days  after  the  indebted- 
ness shall  have  accrued,  to  file  bis  or  their 
contract  In  the  ot&ce  of  the  county  cleric 
of  the  county  In  which  such  property  is  sit- 
uated, and  cause  the  same  to  be  recorded 
in  a  book  to  be  kept  by  the  county  clerk 
for  that  purpose."  It  is  further  provided 
in  this  article  that  If  there  be  no  written 
contract  it  shall  be  sufficient  to  file  an  item- 
ized account  of  the  claim,  supported  by  af- 
fidavit Article  3296  provides :  "Any  person, 
firm  or  corporation,  who  may  furnish  any 
material  to  any  contractor,  subcontractor, 
agent  or  receiver,  to  be  used  In  the  erection 
of  any  bouse,  building  or  Improvement,  or 
to  repair  any  bouse,  building  or  Improve- 
ment, or  to  construct  or  repair  any  railroad 
or  Its  properties,  by  giving  written  notice  to 
the  owner,  or  his  agent,  of  such  house,  build- 
ing or  Improvement,  or  the  railroad  company, 
its  agent  or  receiver,  of  each  and  every  item 
furnished,  and  by  showing  how  much  there 
is  due  and  unpaid  on  each  bill  of  lumber  or 
material  furnished  by  said  lumberman,  cor- 
poration or  materialman  under  said  contract, 
■It  any  time  within  ninety  days  after  the 
debt  shall  have  accrued,  may  fix  and  secure 
the  lien  provided  for  in  this  chapter  as  to 
the  material  furnished  at  the  time  or  sub- 
sequent to  the  giving  of  the  written  notice 
above  provided  for,  by  filing  in  the  office  of 
the  county  clerk  of  the  county  in  which  such 
property  is  situated,  and  If  it  be  a  railroad 
f-ompany.  In  any  county  through  which  its 
road  may  pass,  an  Itemized  account  of  his 
or  their  claim,  as  provided  for  In  this  article, 
and  cause  the  same  to  be  recorded  in  a  book 
kept  by  the  cannty  clerk  for  that  purpose." 
The  appellee  In  its  brief  refers  us  to  sev- 
eral cases  cited  in  support  of  its  contention 
tbat  as  between  the  original  parties  compli- 
ance with  those  provisions  of  the  statute  is 
not  required.  Those  cases,  however,  Involv- 
<>d  the  consideration  of  transactions  to  which 
the  constitutional  provisions  were  applicable, 
and  not  to  those  which  must  rest  exclusive- 
ly upon  the  statute  for  the  existence  of  the 
asserted  lien.  In  the  case  of  Strang  v.  Pray, 
SO  Tes.  525.  35  S.  W.  1055,  cited  by  the  ap- 
pellee, it  was  determined  that  the  lien  there 
sought  to  be  enforced  was  a  constitutional 
Hen  and  that  It  was  not  lost  by  the  failure 
to  record  the  contract  as  required  by  the 
^atnte.  In  that  opinion  the  court  says: 
"In  so  far  as  the  statute  gives  to  persons 
not  embraced  in  the  terms  of  the  Constltu- 
rlon.  If  it  does  so.  a  lien  upon  the  buildings 
»nd  land  on  which  they  stand,  the  lien  is 
•lopendent  upon  the  statute,  and  a  compli- 
ance therewith  would  he  necessary  in  order 


to  Its  .existence.  But,  as  between  the  con- 
tracting parties  In  this  case,  the  lien  attach- 
ed under  the  Constitution  of  the  state,  and 
was  not  lost  by  a  failure  to  record  the  con- 
tract or  a  bill  of  particulars,  as  directed  by 
the  statutes."  The  case  of  F.  &  M.  Bank 
V.  Taylor,  91  Tex.  78,  40  S.  W.  876,  Involved 
a  similar  lien,  and  the  court  expressly  placed 
Its  decision  that  compliance  with  the  pro- 
visions of  the  statute  was  not  necessary 
where  the  contract  was  between  the  origi- 
nal parties,  upon  the  grounds  that  the  Hen 
was  given  by  the  terms  of  the  Constitution, 
and  that  the  Legislature  had  no  power  to 
affix  to  that  Hen  conditions  of  forfeiture. 
AH  of  the  cases  relied  upon  by  the  appellee 
as  tending  to  hold  that  a  compliance  with 
the  statutory  provisions  for  fixing  and  se- 
curing liens  is  not  essential  to  the  existence 
of '  the  lien,  in  this  case  are  of  the  same 
kind,  and  do  not  support  the  proposition 
asserted.  We  think  that  without  a  compli- 
ance with  the  provisions  of  the  statute  no 
statutory  Hen  can  be  acquired.  Gilmer  v. 
Wells,  17  Tex.  Civ.  App.  436,  43  S.  W.  1053; 
Berry  v.  McAdams,  93  Tex.  431,  55  S.  W. 
1112;  Meyer  v.  Berlandl,  39  Minn.  438,  40 
N.  W.  513,  1  I*  R.  A.  777,  12  Am.  St.  Rep. 
663;  Krotz  v.  Lumber  Co.,  34  Ind.  App.  677, 
73  N.  B.  277;  C,  R.  &  M.  RaHway  Co.  v. 
Shera,  36  Ind.  App.  315,  73  N.  E.  293. 

The  facts  In  this  case  show  that  the  sup- 
ply company  at  no  time  since  Its  contract 
was  made  attempted  In  any  manner  to  com- 
ply with  any  of  the  statutory  requirements. 
It  urges  as  an  excuse  for  not  so  doing  with- 
in the  time,  whether  it  be  4  months  or  90 
days,  that  a  receiver  was  appointed  to  take 
charge  of  the  railroad  property,  and  that  it 
was  thereby  deprived  of  the  authority  to  pro- 
ceed in  the  statutory  manner  to  fix  its  lien 
upon  the  property  which  had  passed  Into 
the  hands  of  the  receiver.  This  Is  not  a 
correct  view  of  the  law.-  The  appointment 
of  a  receiver  can  in  no  way  Interfere  with 
the  statutory  proceedings  necessary  to  fix 
and  secure  Hens  upon  the  property  In  his 
hands.  Fagan  v.  Boyle  Ice  Co.,  65  Tex.  324; 
Filer  &  Stowell  Co.  v.  Empire  Lumber  Co.. 
91  Ga.  657,  18  S.  E.  859;  Van  Frank  v.  Rail- 
way Co.,  93  Mo.  App.  412,  67  S.  W.  691, 
and  cases  there  cited.  The  facts  further 
show  that  the  last  article  contracted  to  be 
shipped  under  the  agreement  between  the 
construction  company  and  the  supply  com- 
pany was  shipped  on  the  14th  day  of  Decem- 
ber, 1903,  and  that  no  proceedings  for  the 
appointment  of  a  receiver  were  begun  until 
the  last  of  June  of  the  following  year — more 
than  six  months  after  the  period  began  with- 
in which  the  appellee  might  have  fixed  and 
secured  its  lien.  The  appellee  undertakes 
to  date  the  shipment  of  the  last  article  from 
the  time  the  same  was  received  at  Marshall. 
It  seems  tbat  one  of  the  cars  Rhii>i)ed  dur- 
ing November  or  December,  1903,  was  for 
a  time  lost,  and  did  not  actually  reach  its 
destination    at     MarshaH     till    the   24th    of 
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Marcb,  1904.  As  we  bare  seen,  the  con- 
tract with  the  construction  company  provid- 
ed that  the  material  was  to  be  delivered 
f.  o.  b.  the  cars  either  East  St.  Louis  or 
Cairo,  III.  A  delivery,  therefore,  to  the  com- 
mon carrier  at  either  of  those  points  was  a 
delivery  by  the  supply  company,  and  the 
period  during  which  it  might  fix  and  secure 
its  lien  against  the  railroad  company  began 
to  run  from  that  day.  Specialty  Fur.  Co.  v. 
Kingsbury  (Tex.  av.  App.)  60  S.  W.  1030; 
Keller  v.  State,  87  S.  W.  670,  1  L.  R.  A. 
(N.  S.)  489,  and  cases  there  cited.  Hence, 
we  conclude  that  the  time  within  which  the 
lien  might  have  been  acQuired,  or  fixed  and 
secured,  was  permitted  by  the  appellee  to 
expire  before  Instituting  any  proceedings  for 
the  enforcement  of  its  claim,  or  before  there 
was  any  attempt  on  the  part  of  any  of  the 
creditors  of  the  railroad  company  to  enforce 
their  claims.  Counsel  for  appellee  argues 
that  the  filing  of  a  suit  within  the  period 
during  which  the  lien  might  be  fixed  and  se- 
cured dispenses  with  the  necessity  of  comply- 
ing with  the  statutory  provision.  He  assumes 
that  during  that  period  the  lien  exists,  and 
that  it  extends  beyond  that  period  by  virtue 
of  compliance  with  the  statutory  proceedings, 
and  that  if  suit  be  instituted  within  the 
time  prescribed  there  Is  no  necessity  for 
such  ccunpUance.  We  do  not  agree  to  this 
view  of  the  law.  The  institution  of  a  suit 
is  simply  the  means  of  enforcing  the  lien, 
not  a  method  of  creating  it  If  the  Hen  did 
not  exist  before,  the  suit  could  not  originate 
it  Another  and  a  different  period  of  limi- 
tation must  apply  to  the  institution  of  suits 
to  foreclose  such  Hens.  In  the  absence  of 
any  other  statutory  provisions,  the  period 
of  limitation  applicable  in  such  cases  would 
be  governed  by  the  nature  of  the  claim  for 
which  the  Hen  Is  given,  and  the  continuance 
of  the  lien  would  be  coextensive  only  with 
the  time  within  .which  the  claim  might  be 
enforced  by  suit  Tbis  we  think  sufficiently 
disposes  of  this  feature  of  the  case,  unless 
it  be  held  that  the  supply  company  has  an 
equitable  claim  which  can  be  asserted  against 
the  corpus  of  the  railroad  property  in  prior- 
ity over  the  mortgage  of  the  bondholders. 
It  seems  now  to  be  the  settled  doctrine 
that  in  the  final  distribution  of  the  assets 
of  an  Insolvent  railway  corporation  there 
are  certain  claims  against  the  funds  which 
under  some  circumstances  are  entitled  to 
priority  over  the  debts  of  the  corporation 
secured  by  mortgage  upon  Its  property.  This 
preference  right  was,  even  before  the  enact- 
ment of  articles  1472  and  1490  of  our  Re- 
vised Statutes  of  1805,  limited  to  the  fund 
arising  from  the  income  of  railroads.  Mc- 
Ilhenny  v.  BInz,  80  Tex.  1,  13  S.  W.  660, 
26  Am.  St  Rep.  705;  Southern  Railway  Co. 
V.  Carnegie  Steel  Co.,  176  U.  S.  283,  20  Sup. 
Ct  347,  44  L.  Ed.  471.  In  the  case  last 
above  cited  the  court  lays  down  the  follow- 
ing rule :  "This  court  has  uniformly  refrain- 
ed from  laying  down  any  rule  as  absolutely 


controlling  In  every  case  Involving  the  right 
of  unsecured  creditors  of  a  corporation, 
whose  property  is  in  the  hands  of  a  receiver, 
to  have  their  demands  paid  out  of  the  net 
earnings  in  preference  to  mortgage  credit- 
ors; but  it  may  be  safely  affirmed,  upon  tbe 
authority  of  former  decisions,  that  a  rail- 
road mortgagee,  when  accepting  his  secur- 
ity. Impliedly  agrees  that  the  current  debts 
of  a  railroad  company  contracted  in  the  or- 
dinary course  of  its  business  shall  be  paid 
out  of  current  receipts  before  he  has  any 
claim  upon  such  income;  that  within  this 
rule  a  debt  not  contracted  upon  tbe  per- 
sonal credit  of  the  company,  but  to  keep 
the  railroad  itself  in  condition  to  be  used 
with  reasonable  safety  for  the  transportation 
of  persons  and  property,  and  with  tbe  expec- 
tation of  tbe  parties  that  it  was  to  be  met 
out  of  the  current  receipts  of  tbe  company, 
may  be  treated  aa  a  current  debt;  that 
whether  the  debt  was  contracted  upon  the 
personal  'credit  of  the  company,  without  any 
reference  to  Its  receipts,  Is  to  be  determined 
in  each  case  by  the  amount  of  tbe  debt,  the 
times  and  terms  of  payment,  and  all  of  the 
other  circumstances  attending  the  transac- 
tion." 

It  is  also  held  in  this  and  other  cases  that 
where  any  portion  of  this  net  income  has 
t>een  diverted  to  the  payment  of  any  debt  for 
which  the  corpus  of  the  property  was  liable, 
and  those  creditors  who  could  resort  only  to 
the  income  were  to  that  extent  deprived  of 
payment  of  their  clahns,  they  might  have  re- 
imbursement commensurate  with  the  diver- 
sion out  of  the  corpus  of  the  property  in  pref- 
erence to  the  claims  of  the  mortgagees.  Tbe 
articles  of  the  statute  above  referred  to  make 
it  clear  that  general  creditors  having  no  lien 
superior,  either  by  contract  or  statute,  to  tbe 
mortgage  of  the  bondholders,  are  entitled  to 
priority  only  as  to  tbe  income  of  the  road. 
The  pleadings  of  the  appellee  by  which  it 
seeks  to  fix  liability  for  tbe  claim  here  in- 
sisted upon  against  tbe  property  of  the  rail- 
road company  do  not  allege  any  facts  that 
would  establish  an  equitable  Hen  or  one  which 
would  entitle  it  to  satisfaction  out  of  tbe 
corpus  of  the  property  in  preference  to  the 
debts  due  and  secured  by  the  mortgage  deed 
of  trust  held  by  tbe  appellant  trustee.  It  is 
neither  alleged  nor  proven  that  the  contract 
was  made  with  the  railroad  company,  or  that 
it  was  to  be  paid  out  of  the  current  income 
of  the  company.  On  the  contrary,  the  con- 
tract In  tbe  first  instance  between  tbe  rail- 
road company  and  tbe  construction  company 
contemplated  payments  In  full  In  tbe  bonds 
of  the  raUroad  company,  and  the  contract  be- 
tween the  construction  company  and  the  sup- 
ply company  provided  for  cash  payment  and 
payment  in  old  material.  In  each  instance  the 
terms  of  the  contract,  so  far  from  implying 
that  payment  was  to  be  made  out  of  the  income 
of  the  railroad  company,  furnish  unmistakable 
evidence  that  such  was  not  to  be  done.  There 
Is  no  allegation,  nor  is  there  any  evidence,  that 
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there  was  any  direnlon  of  the  funds  which 
would  entitle  the  appellee  to  resort  to  the 
corpus  of  the  estate  for  relmbnrsemeht  It 
follows  that  the  supply  company  has  no  stat- 
ntory  lien,  and  is  entitled  to  none  in  equity, 
and  has  therefore  no  right  to  resort  to  the  cor- 
pus of  the  railroad  property  for  satisfaction 
of  Its  claim  In  preference  to  the  other  Hen 
creditors.  For  the  reasons  given  we  think 
the  court  erred  In  classifying  that  portion  of 
the  Judgment  amounting  to  Sll.138.71  In 
class  C,  and  in  giving  it  priority  over  the  lien 
of  the  creditors  represented  by  the  trust  com- 
pany. Waters-Pierce  Oil  Co.  t.  U.  S.  &  Mex. 
Trust  Co.  (Tex.  Civ.  App.)  99  S.  W.  212;  P. 
A  M.  Bank  v.  Hallway  Co.  (Tex.  Civ.  App.) 
38  8.  W.  134 ;  Sullivan  v.  Texas  B.  &  O.  Co., 
94  Tex.  544,  63  S.  W.  307;  Mcllhenny  v.  Blnz, 
80  Tex.  1,  13  8.  W.  655,  26  Am.  St.  Rep.  705; 
Gr^g  V.  Metropolitan  Trust  Co.,  197  U.  8. 
183,  25  Sup.  Ct  415,  49  L.  Ed.  717. 

The  record  shows  that  the  sum  of  18,711.76 
of  the  Judgment  rendered  In  favor  of  tl)e  ap- 
pellee was  classified  by  the  court  in  class  A  as 
a  demand  against  the  receiver  as  such.  Un- 
der the  provisions  of  articles  1472  and  1490, 
Rev.  St.,  if  the  debt  amounted  to  a  person- 
al claim  against  the  railroad  company,  even 
though  unsecured,  It  was  properly  classified. 
The  mortgagees  had  no  lien  upon  the  income 
of  the  road  till  its  property  was  placed  In  the 
hands  of  the  receiver.  Giles  v.  Stanton,  86 
Tex.  620,  26  S.  W.  615.  After  this  had  been 
done,  however,  their  lien  arose,  and  they 
were  entitled  to  recover  whatever  surplus 
there  might  be  of  the  Income  left  after  the 
pajrment  of  all  unsecured  creditors  and  other 
claims  recognized  by  the  statute  as  proper  to 
be  paid  in  the  otier  named,  out  of  the  in- 
come of  the  road  while  being  operated  by  the 
receiver.  To  this  extent  only  were  the  mort- 
gagees Interested  in  the  classification  of  this 
portion  of  the  claim  of  the  supply  company. 
We  think  this  gave  the  appellant  trust  com- 
pany the  right  to  object  to  any  debt  being 
adjudged  -against  the  railroad  company  and 
given  priority  over  its  lien  which  was  not  a 
valid  and  subsisting  claim  against  the  railroad 
company,  whether  it  was  to  be  paid  out  of 
the  income  or  out  of  the  corpus  of  the  prop- 
oty.  The  record  does  not  show  whether  or 
not  the  funds  which  would  come  Into  the 
bands  of  the  receiver  from  the  operation  of 
the  road  would  be  sufficient  to  pay  all  of  the 
claims  classified  against  it  and  leave  a  surplus 
to  be  applied  to  the  debtt  of  those  whose  liens 
attached  to  the  corpus  of  the  estate  alone. 
In  the  absence  of  such  showing  we  cannot  as- 
■nme  that  there  was  not  or  would  not  be  such 
a  sniplos.  It  Is  clearly  sfaqwn  that  the  oor- 
pus  of  the  property  would  be  insufficient  to 
pay  all  of  the  claims  classified  as  B,  C,  and 
D.  From  this  It  is  evident  that  if  the  claims 
€(  the  appellant  trustee  are  paid  in  full,  pay- 
ment must  be  drawn  from  some  other  source 
than  the  corpus  of  the  estate.  The  record 
shows  that  of  the  amount  classified  against  the 
recelTor  as  such,  the  sum  of  $3,7G1  was  the 
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value  with  Interest  of  191  *^/io»  tons  of  old 
rails  which  were  in  the  main  line  track  of  the 
railroad  company  when  the  receiver  was-  ap- 
pointed, it  being  then  a  part  of  the  railroad, 
and  which  were  replaced  by  the  receiver  with 
new  rails  bought  by  him  under  an  order  of 
the  court,  from  other  persons  than  tlie  ap- 
pellee, and  pald'for  with  receiver's  certificates, 
or  notes,  tliot  outstanding  and  unpaid,  as 
a  preference  lien  upon  the  property.  We  do 
not  understand  how  this  classification  can  be 
sustained  exc^t  upon  the  grounds  that  the 
old  rails  in  the  line  of  railroad  became  tlie 
property  of  the  supply  company  upon  the  ex- 
ecution of  the  bill  of  sale  given  by  the  con- 
struction company  on  the  13tb  of  October, 
1903,  to  secure  the  payment  of  the  two  notes 
I  for  $12,500  each  executed  at  that  time  and 
!  delivered  to  the  supply  company.  That  cou- 
,  tract,  we  think,  could  not  have  that  effect 
The  rails  actually  in  the  line  of  railway  were 
then  the  property  of  the  railroad  company, 
and  as  such  were  subject  to  the  Hen  of  the 
mortgage  deed  of  trust  given  to  secure  the 
bond  Issues.  G.  &  H.  Railway  Co.  v.  Cowdrey, 
11  Wall.  459,  20  L.  Ed.  206.  The  only  condi- 
tion in  the  mortgage  to  secure  the  bonds  was 
a  reservation  by  the  railroad  company  of  the 
right  to  sell  old  material  for  the  purpose  of 
replachig  It  with  new.  This,  we  think,  could 
have  reference  only  to  such  old  material  as 
had  been,  or  might  in  the  course  of  improve- 
ments thereafter  made  be,  taken  from  the 
track,  or  such  material  as  liad  no  connection 
with  the  road  as  fixtures.  The  rails  in  the 
track  laid  for  use  and  operation  were  a  part 
of  the  realty,  and  could  not  be  classed  as  old 
material  ti^l  taken  up.  Admitting  that  the 
railroad  consented  to  the  execution  of  this 
bill  of  sale  by  the  construction  company,  which 
seems  to  be  a  mooted  question,  Its  consent 
could  give  the  construction  company  no  great- 
er right  that  the  railroad  company  itself  had 
I  over  the  permanent  fixtures  upon  its  line  of 
road.  Neither  the  railroad  company,  nor  the 
construction  company  by  its  authority,  had 
the  right  to  do  anything  to  impair  the  value 
of  the  security  which  had  been  given  to  the 
appellant  trust  company,  and  for  that  reason 
could  not  sell  old  rails  then  in  the  track  ex- 
cept when  they  became  old  material  replaced 
by  new.  The  validity  of  the  mortgage  bill 
of  sale  given  by  the  construction  company  to 
the  supply  company  as  conveying  anything 
was  dependent  upon  the  potential  right  of 
the  construction  company  to  acquire  the  old 
rails  as  they  were  taken  from  the  track 
after  furnishing  new  rails  with  which  to  re- 
place them  according  to  the  terms  of  its  con- 
tract. The  new  rails  which  replaced  this  old 
material,  represented  by  this  item,  were  not 
furnished  by  the  supply  company;  and  hence 
the  old  rails  taken  up  were  not  severed  from 
their  connection  as  fixtures  and  a  part  of  the 
realty,  in  compliance  with  any  agreement 
theretofore  entered  into  with  the  supply  com- 
pany, but  were  taken  up  and  replaced  by  rails 
purchased  by  the  receiver  from  another  and 
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entirely  different  source.  When  taken  from 
the  track  they  were  no  more  the  property  of 
the  supply  company,  nor  any  more  subject  to 
Its  Hen  by  the  terms  of  Its  bill  of  sale,  than 
were  the  old  rails  which  remained  unmoved  in 
the  trade.  We  think  it  follows  that  the  sup- 
ply company  has  no  right  to  claim  those  rails 
so  taken  up  by  the  receiyer,  and  that  to  this 
extent  the  claim  placed  In  class  A  as  a  de- 
mand against  the  receiver  should  not  have 
been  so  adjudged.  Neither  do  we  think  that 
It  was  properly  a  debt  due  from  the  railroad 
company  or  the  receiver,  and  think  that  for 
that  reason  it  was  not  entitled  to  any  classifi- 
cation whatever  as  a  claim  against  the  prop- 
erty of  the  railroad  company.  The  remaining 
sum,  $4,950,  in  class  A  against  the  receiver, 
is  shown  by  the  record  to  be  the  value  of  the 
proceeds  of  old  rails,  with  interest,  which  had, 
«  prior  to  the  appointm«it  of  the  receiver,  been 
taken  out  of  the  track,  and  were  at  the  time 
of  his  appointment  lying  loose  or  piled  up 
along  the  right  of  way  of  the  railroad.  These 
old  rails  were  sold  by  the  receiver  after  his 
appointment,  and  the  proceeds  applied  to  the 
benefit  of  the  railroad  company's  property. 
We  think  the  court  made  a  proper  classifica- 
tion of  that  portion  of  Its  Judgment,  and  it 
should  be  sustained.  The  old  rails  were  evi- 
dently the  property  of  the  supply  company, 
were  taken  by  the  receiver,  sold,  and  the  pro- 
ceeds used  for  the  benefit  of  the  railroad 
company  In  the  Improvement  of  the  property. 

The  assignments  of  error  presented  by  the 
railroad  company  and  the  receiver  complain 
'  of  the  action  of  the  court  in  rendering  Judg- 
ment in  any  sum  against  the  railroad  company 
In  favor  of  the  supply  company.  It  follows 
from  what  we  have  said  that  these  assign- 
ments should  be  sustained,  except  as  to  the 
sum  of  $4,950  above  referred  to.  Nichols  v. 
Dixon  (Tex.  Civ.  App.)  85  S.  W.  1054.  We 
think  the  court  erred  In  rendering  Judgment 
against  the  railroad  and  the  receiver  In  favor 
of  the  supply  company  for  any  sum  In  excess 
of  that.  The  Judgment  of  the  court  will 
therefore  be  reversed,  and  the  cause  remanded. 

I/BVY,  J.,  not  sitting. 


P.  B.  SCHOW  &  BROS.  v.  McCIX)SKEY.» 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  190& 

Rehearing  Denied  March  21,  1908.) 

1.  Mastbb  and  Sebvant  —  In jvbies  to  Sebv- 
ANT— Actions— SuFFiciENCT  of  Evidbnob— 
Masteb's  Negligence. 

In  an  action  for  injuries  resulting  from  the 
breaking  of  a  defective  belt  on  a  machine  which 
plaintiff  was  operatinf;,  evidence  examined,  and 
held  to  warrant  a  finding  that  defendant  was 
negligent  In  running  the  machine  while  the  belt 
was  in  the  defective  condition. 

lEd.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  954,  961,  966.] 

2.  Sahk  —  Machinebt— Knowledge  of  Dan- 

OEB. 

Where  defendant  assigned  plaintiff  to  work 
coDsiBting  of  pulling  shucks  out  of  a  feed  ma- 
chine operated   by   belts  and   rollers,   knowing 

•Writ  of  error  (ranted  by  Supreme  Court. 


that  one  of  the  belts  was  defective,  plaintiff  hav- 
ing hut  slight  knowledge  of  the  machinery,  and 
being  told  that  the  work  involved  no  danger,  de- 
fendant iWBS  chargeable  with  knowledge  of  the 
effect  which  the  breaking  of  the  belt  would  have 
in  increasing  plaintiff's  danger. 
8.  SAia!—AoTiON»— Sufficiency  or  Evidence 

— CiONTBIBUTOBT  NEQLIOBNOE. 

In  an  action  for  injuries  resulting  from  the 
breaking  of  a  defective  belt  on  a  madiine  which 
plaintitf  was  operating,  evidence  examined,  and 
held  insufficient  to  warrant  a  finding  that 
plaintiff  was  guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  If  987,  990,  992.] 

4.  Saue— Absctmftion  of  Risk. 

In  an  action  for  injuries  resulting  from  the 
breaking  of  a  defective  belt  on  a  machine  which 
plaintiff  was  operating,  evidence  examined,  and 
held  insufficient  to  warrant  a  finding;  that  plain- 
tiff assumed  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  34,  Master  and  Servant,  i§  981-886.] 

5.  Same  —  Instbuctions  —  Sufficiency— As- 
suvpTiON  OF  Risk— OoNTBiBUTO-BY  Negli- 

GENCE. 

In  an  action  for  injuries  to  a  servant,  it 
was  not  error  to  use  "and,"  instead  of  "or."  in 
a  charge  that,  if  plaintiff  was  not  guilty  of  con- 
tributory negligence  and  did  not  assume  the  risk, 
he  could  recover. 

6.  Afpeax  —  Review  —  Habmless  E2bbob— In- 
stbuctions—Weight  OF  Evidence. 

In  an  action  for  injuries  to  plaintiff,  result- 
ing from  the  breaking  of  a  defective  belt,  while 
employed  in  defendant's  mill,  even  though  a 
charge  assumed  as  a  fact  that  the  place  where 
plaintiff  worked  was  dangerous,  it  being  in  fact 
obviously  dangerous  for  an  inexperienced  person 
like  plaintiff  to  operate  the  machine  after  the 
breaking  of  the  belt,  the  assumption  was  harm- 
less. 

Appeal  from  District  Ciourt,  Bosque  Coun- 
ty. 

Action  by  John  McCTIoskey  against  P.  B. 
Schow  &  Bros.  From  a  Judgment  for  plain- 
tifT,  defendants  appeal.    Affirmed. 

Baker  &  Thomas  and  Jas.  M.  Robertson, 
for  appellants.  E.  B.  Robertson  and  Care- 
ton  &  Cureton,  for  appellee. 

STEPHENS,  J.  Appellee  was  severely  in- 
jured while  working  for  appellants  in  their 
mill  at  Clifton,  Tex.,  on  account  of  which  he 
recovered  a  verdict  and  Judgment  for  $5,100, 
from  which  this  appeal  is  prosecuted. 

There  is  little  or  no  controversy  about  the 
facts,  only  three  witnesses  testifying  on  the 
trial — appellee,  the  physician  who  attended 
him,  and  the  foreman  or  manager  for  appel- 
lants. At  the  time  of  the  Injury  appellee 
was  engaged  In  removing  shucks  from  a  ma- 
chine used  for  grinding  crushed  corncobs  Into 
meal ;  it  being  necessary  to  remove  these 
shucks  to  prevent  them  from  choking  the 
machine,  which  consisted  of  two  rollers  turn- 
ing towards  each  other  with  unequal  veloc- 
ity. On  account  of  a  defect  in  a  belt  control- 
ling the  slower  roller,  of  which  the  foreman 
of  appellants  had  knowledge  In  time  to  have 
remedied  it,  but  of  which  the  appellee  was 
Ignorant,  the  belt  broke,  and  the  velocity  of 
this  roller  was  thereby  suddenly  Increased 
to  an  equality  with  that  of  the  other  roller, 
which  caused  the  madiine  to  grab  the  8bu<&8 
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and  pull  them  down  between  the  roUeis,  and 
Uim  the  hand  of  appellee.  In  the  effort  to  re- 
move a  wad  of  shucks  about  as  large  as  his 
fisf,  was  grabbed  with  the  shucks,  before  he 
could  extricate  It,  and  so  mutilated  as  to  re- 
quire the  amputation  of  his  forearm.  The 
natni«  of  the  machine  and  the  evident  cause 
of  the  accident  were  thus  stated  In  the  testi- 
moDj  of  the  foreman: 

"The  belt  that  broke  was  on  the  slow  roll, 
and  there  was  another  belt  which  ran  the 
fast  roll.  Ttie  slow  roU  runs  at  the  rate  of 
about  ISO  revolutions  per  minute,  and  the 
fast  roll  at  about  430  revolutions  per  minute. 
Tbese  rolls  run  towards  each  other.  As 
stated,  the  slow  roll  belt  has  a  tendency  to 
bold  the  slow  roll  back,  and  holds  It  down 
to  150  revolutions  per  minute.  These  rolls 
ran  right  up  against  each  other.  The  fast 
roll  belt  did  not  break.  When  the  belts 
Tere  both  on  running,  one  roll  at  150  per 
minate  and  tbe  other  at  4fiO  revolutions  per 
minute,  as  tbe  stock  comes  on  the  roll  It  la 
fed  between  the  rolls  at  the  rate  of  speed  of 
tbe  slow  roll,  and  they  grind  and  cut  the 
feed  as  soon  as  it  enters  the  roil.  But,  If  tbe 
belt  of  the  slow  roll  was  off,  then  both  rolls 
n-onld  run  at  the  same  speed — that  is,  of  the 
speed  of  the  fast  roll — and  it  would  simply 
jerk  the  feed  through  at  the  rate  of  430  rev- 
olotlons  per  minute,  nud  not  grind  It  These 
rolls  are  corrugated,  tbe  corrugation  running 
a  little  diagonal  around  the  rolls.  When 
these  rolls  are  running  at  their  normal 
speed  of,  one  at  130  and  tbe  other  450  revolu- 
tions per  minute,  they  would  bite  the  shucks 
off  and  grind  them  up,  but  would  not  Jerk 
or  pull  the  shucks  through,  as  the.comiga- 
tlcms  on  tbe  rolls  when  they  are  running 
at  different  velocity  would  cut  the  shucks 
off  and  grind  them  as  fast  as  they  got  be- 
tween tbe  rolls;  but  if  tbe  rolls  were  run- 
ning at  the  same  speed  they  would  Jerk  and 
pull  the  shucks  through  without  cutting 
them  and  grinding  them.  These  rolls  are 
made  to  run  at  different  speeds  for  the  pur- 
pose of  grinding  tbe  feed.  The  corrugation 
on  one  ot  these  rcdls  was  sharp  up,  and  the 
other  was  sharp  down,  so  that,  when  the 
rolls  were  running,  they  would  cut  like  scis- 
»or9L  It  was  tbe  slow  roll  belt  that  broke 
Ix'fore  the  plaintiff's  injury,  and  that  made 
both  tbe  rolls  run  at  tbe  same  speed,  and 
that  made  it  more  dangerous  In  taking  out 
tbe  sbncks. 

"Tbe  plaintiff  was  the  regular  feeder,  and 
it  was  no  part  of  bis  regular  Job  to  attend 
to  tbe  rolls;  but  on  tbe  day  of  the  plain- 
tiffs injury  I  placed  him  at  the  rolls  tempo- 
rarily, for  me  to  go  to  dinner.  I  usually 
put  tbe  oiler,  who  was  another  man,  in 
(barge  of  the  rolls,  while  I  went  to  dinner; 
but  on  the  day  of  tbe  plalntiCTs  injury  tbe 
oiler  was  not  working.  I  never  did  explain 
to  the  plaintiff,  and  never  did  tell  him.  It 
was  more  dangerous  if  the  belt  broke.  I 
vas  the  foreman  of  tbe  crusher  plant,  and 


had  general  <BUi)erviBion  of  it  and  employed 
the  hands." 

Conclusions. 

The  evidence  clearly  warranted  a  finding 
that  appellants  were  guilty  of  negligence  in 
running  the  machine  while  the  belt  was  in 
the  defective  condition  which  led  to  tbe  ac- 
cident. The  foreman  testifies  that  he  knew 
of  the  defect,  and  to  save  time  and  keep  the 
machine  going  was  waiting  for  Sunday  to 
repair  it,  which  was  itself  evidence  of  n^- 
lect.  Appellants  were  also  diargeable  with 
knowledge  of  the  effect  which  the  breaking 
of  this  belt  would  have  in  causing  or  increas- 
ing danger  to  the  appellee,  who  knew  vei7 
little  about  machinery,  and  Iiad  Just  been  as- 
signed to  the  task  of  removing  the  shucks  on 
the  assurance  then  or  previously  given  by 
the  foreman  that  "there  was  not  a  particle 
of  danger  in  the  machine." 

The  evidence  would  not  have  warranted  a 
finding  either  ot  contributory  negligence  or 
that  the  appellee  assumed  the  risk  incident 
to  the  breaking  of  this  belt.  Indeed,  we  are 
inclined  to  tbe  opinion  that  tbe  evidence  did 
not  raise  either  of  these  issues,  and  that  the 
only  issue  which  should  have  been  submitted 
to  the  Jury  was  that  of  appellants'  negli- 
goice.  The  court,  however,  did  submit  both 
assumed  risk  and  contributory  negligence, 
but  in  submitting  these  Issues  rejected  sev- 
eral of  the  numerous  special  charges  request- 
ed by  appellants,  to  which  action  the  errors  are 
principally  assigned.  Error  is  also  assigned 
to  some  of  the  charges  given  in  submitting 
these  defenses.  We  have  carefully  examin- 
ed all  these  rulings  in  the  light  of  appellants' 
contention  that  both  issues  were  raised  by 
.the  evidence,  only  to  find  that  they  are  not 
in  position  to  claim  a  reversal  of  the  Judg- 
ment under  any  of  the  assignments  of  error, 
which,  however,  are  too  numerous  to  admit 
of  discussion  in  detail,  especially  since  we 
are  so  much  Inclined  to  the  opinion  that 
these  issues  did  not  arise  out  of  the  facts  of 
the  case,  but  were  merely  Injected  Into  the 
trial.  Some  of  these  special  instructions 
were  properly  refused  because  of  the  erro- 
neous view  therein  presented  that  tbe  as- 
sumption of  one  of  several  risks  would  pre- 
clude a  recovery,  and  others  were  properly 
refused  because  they  bad  a  tendency  to  con- 
fuse tbe  two  defenses. 

As  to  the  special  charges  requested  on  the 
defense  of  contributory  negligence,  we  think 
they  were  sufficiently  embodied  in  the  in- 
struction given.  As  to  the  objection  to  tbe 
charge  submitting  these  defenses — that  It 
required  the  Jury  to  find  in  favor  of  appel- 
lants on  both  issues  before  they  could  re- 
turn a  verdict  in  their  favor — ^we  need  only 
cite  the  following  recent  cases  from  appellee's 
brief  In  which  the  tise  of  the  word  "and,"  In- 
stead of  "or,"  was  approved:  Railway  v.  Still 
(Tex.  Civ.  App.)  100  8.  W.  181;  Railway  v. 
Cherry  (Tex.  Civ.  App.)  96  S.  W.  898;    Rail- 
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way  V.  Von  Hoesen  (Tex.  Sup.)  »2  S.  W.  800, 
also  cited  by  appellanta. 

Tbe  charge  is  further  complained  of  as  be- 
ing on  the  weight  of.  the  evidence,  for  as- 
Burning  that  tbe  work  appellee  was  engaged 
In  at  the  time  of  bis  injury  was  dangerous. 
We  hardly  think  tbe  charge  fairly  subject 
to  this  criticism ;  but,  giving  it  that  construc- 
tion, we  are  nevertheless  of  opinion  that 
after  the  belt  broke  it  was  undoubtedly  dan- 
gerous for  an  inexperienced  person  like  ap- 
pellee to  undertake  to  remove  the  shucks, 
and  that  no  harm  could  have  resulted  from 
the  court's  assuming  so  obvious  a  fact. 

Without  further  discussion,  we  overrule 
all  as^gnments  and  affirm  the  judgment 


WINTERS  et  al.  v.  PORrWOOD.      , 
(Court    of   Civil   Appeals  of  Texas.    Feb.    22, 
1908.    Rehearinf?  Denied  April  4.  1908.) 

BBOKEBS— SUFFtCIENCT    OF    SKBVICBS. 

Where  an  alleged  purchaser  replied  to  a 
ranch  »wner  with  a  counter  proposition  that 
could  not  be  construed  as  an  acceptance  of  any 
of  the  terms  of  sale  ever  made  by  the  owner, 
real  estate  agents  employed  to  procure  a  pur- 
chaser were  not  entitled  to  any  commissions. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brolters,  §§  70-72,  7o-«l.] 

Error  from  District  Court,  Baylor  (3ounty. 

Action  by  J.  N.  Winters  and  another,  co- 
partners, against  W.  H.  Portwood.  Judgment 
for  defendant,  and  plaintiflTs  bring  error.  Af- 
firmed. 

W.  P.  McLean  and  J.  T.  Montgomery,  for 
plaintiffs  in  error.  Glasgow  &  Keenan  and  J. 
W.  Bullock,  for  defendant  in  error. 

CONNER,  C.  J.  This  action  was  instituted 
by  plaintiffs  in  error  in  their  partnership 
uame  of  the  Winters-Daniel  Company  to  re- 
cover from  defendant  in  error  .$375,  with  in- 
terest thereon,  alleged  to  be  due  as  commis- 
sions for  the  sale  of  a  body  of  land  contain- 
ing about  1,250  acres.  The  basis  of  the  ac- 
tion is  thus  stated  in  the  petition :  "That  on 
or  about  the  12th  day  of  May,  1905,  the  said 
defendant  made  and  entered  Into  an  agree- 
ment with  the  plaintiffs  by  the  terms  of 
which  be  agreed  that  if  the  said  plaintiffs 
should,  on  or  before  the  1st  day  of  Septem- 
ber, 1905,  sell  bis  said  ranch  for  the  sum  of 
$6  per  acre  upon  the  following  terms :  One- 
third  cash,  and  the  balance  in  four  equal  an- 
nual payments;  the  deferred  payments  to 
bear  Interest  at  the  rate  of  8  per  cent,  per 
annum,  to  be  secured  by  a  vendor's  lien — he 
would  pay  them  as  a  commission,  in  consid- 
eration of  their  services,  6  per  cent,  on  tbe 
price  for  which  the  said  land  was  sold ;  that 
on  or  about  the  Ist  day  of  June,  1905,  the 
plaintiffs,  upon  the  terms  authorized  by  tbe 
defendant,  sold  and  contracted  and  agreed  to 
sell  to  C.  B.  Stewart,  of  Tarrant  county,  Tex., 
tbe  said  ranch,  and  the  said  Stewart  was 
then  and  there  ready,  willing,  and  amply  able 
to  purchase  said  ranch  upon  the  said  terms. 


and  was  ready  to  comply  in  all  respects  with 
tbe  terms  of  said  offer  to  sell,  and  the  said 
defendant  then  and  there  wholly  failed  and 
refused  to  carry  out  the  said  contract,  or  t» 
execute  and  deliver  a  deed  to  tbe  said  Stew- 
art, or  in  any  way  to  carry  out  and  perform 
his  part  of  the  said  contract"  The  defend- 
ant in  error  answered  by  general  demurrer 
and  a  general  denial.  Tbe  trial  resulted  in  a 
verdict  and  judgment  for  defendant  in  error, 
from  which  this  writ  of  error  has  been  pros- 
ecuted. 

The  assignments  principally  urged  are 
those  which  question  the  sufficiency  of  the  ev- 
idence to  sustain  the  verdict  and  judgment 
The  evidence  Is  quite  voluminous,  consisting 
for  the  most  part  of  correspondence,  and  n* 
material  conflict  appears.  We  have  careful- 
ly considered  the  same,  and  have  been  unable 
to  avoid  the  conclusion  that  the  undisputed 
evidence  shovra  that  the  trial  resulted  in  the 
only  judgment  that  could  have  been  properly 
rendered.  Tbe  sale  to  Stewart,  relied  upom 
by  plaintiffs  In  error,  is  evidenced  by  a  letter 
of  June  Ist  that  plainly  was  not  an  accept- 
ance of  the  terms  first  qieclfled  in  defendant's 
letter  of  May  12,  1905,  nor  of  the  subsequent 
written  proposition  made  to  him  by  defend- 
ant in  error.  Defendant  in  error's  final  prop- 
osition, which  seems  not  'to  have  been  spe- 
cifically declared  upon,  wa8>  for  the  sale  of 
land  and  cattle  as  a  whole,  and  to  this  Stew- 
art replied  with  a  counter  proposition  that, 
80  far  as  we  have  been  able  to  see,  cannot  be 
construed  as  an  acceptance  of  any  of  tbe 
written  terms  of  sale  ever  made  by  the  de- 
fendant in  error. 

There  Are  a  number  of  other  assignmenta 
criticising  the  action  of  the  court  in  giving 
and  refusing  charges;  bat  they  become  en- 
tirely Immaterial,  In  view  of  the  conclnsloft 
above  announced. 

It  is  ordered  that  the  judgment  be  affirmed. 


EL  PASO  ELECTRIC  RT.  CO.  v.  BOL- 
QIANO. 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1908.     On  Rehearing,  March  25,  1908.) 

1.  Cabbiebs — Carbiaqk  of  Passenoebs — Peb- 
soNAi.  Injuries— Questions  fob  Jubt. 

In  an  action  against  a  carrier  to  recover  for 
injuries  from  a  collision  of  the  car  on  which 
plaintiff  was  riding  with  another  one  of  defend- 
ant's cars,  plaintiff  contended  that  tbe  accident 
had  resulted  in  neurasthenia,  while  defendant 
contended  that  her  condition  was  due  to  iiyste- 
ria,  with  which  she  was  suffering  prior  to  the 
accident  Held,  that  it  was  a  question  of  fact 
whether  plaintiff  was  suffering  from  neuras- 
thenia produced  from  defendant's  negligence. 

2.  Tbiai.  —  Speoiai,   iNsntuonoNs  Includes 
IN  Main  Chaboe. 

Where  tlie  principles  of  law  enunciated  in 
a  special  charge  are  embodied  in  the  main 
charge  of  the  court  and  stated  more  clearly  ia 
tbe  main  charge  and  in  a  form  more  liable  ta 
be  understood  by  the  jury,  it  is  not  error  t* 
refuse  to  give  the  special  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  6S1-659.1 
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3.  Appkai. — Record— Bill    of    EIxokptions — 
Sufficiency— Objection  to  Question. 

Where  a  bill  of  exceptions  to  the  action  of 
the  court  in  sustainine  an  objection  to  a  hypo- 
thetical qnestion  does  not  disclose  what  the  wit- 
ness would  have  answered,  no  prejudice  from 
the  mlintr  of  the  court  is  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol  3,  Appeal  and  Error,  g|  2905.  2909.] 

4.  Evidence  —  Examination    of    Bxpebts  — 
Htfotheiical  Questions. 

Although  it  is  not  necessary  for  a  hypothet- 
ical question  to  embrace  the  entire  testimony  on 
the  point  of  inquiry,  it  should  not  exclude  such 
facts  as  would  render  the  answer  of  witness  of 
DO  value  to  the  jury  in  passing  on  the  issue. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  !i  23G9-2374.1 

5.  Appeal— Questions  of  Fact— Conclusivk- 

HE88  OP  VeBDICT. 

In  an  action  for  damages,  the  undisputed 
evidence  shoved  that  plaintiff  was  injured  by 
defendant's  negligence.  Held,  that  as  it  was  for 
the  jury  to  determine  the  extent  of  her  injuries 
snd  the  damages  she  sustained  from  them,  and 
as  the  state  of  evidence  was  not  such  as  to  to- 
able  the  court  to  say  that  the  verdict  is  ez- 
cesmve,  an  assignment  of  error  that  the  evidence 
is  not  su£Scient  to  sustain  a  verdict  and  that 
the  verdict  was  excessive  should  be  overruled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3944-3947.1 

On  Rehearing. 

ft.  Trial— Instructions— Requests. 

In  an  action  against  a  carrier  for  personal 
injuries  suffered  by  a  passenger,  the  theory  of 
plaintiff  was  that  she  suffered  from  neurasthenia 
produced  by  defendant's  negligence,  and  the 
theory  of  defendant  was  that  she  had  hysteria 
and  neurasthenia  before  the  accident,  the  evi- 
dence tending  to  show  that  prior  to  the  accident 
plaintiff  was  afflicted  with  hysteria,  and  that,  as 
It  progresses,  it  becomes  difficult  to  distinguish 
it  from  neurasthenia,  which  may  be  mistaken 
for  an  aggravated  form  of  hysteria.  The  evidence 
was  such  as  to  raise  the  issue  (whether  or  not 
her  malady  had  reached  this  aggravated  form  at 
the  time  of  the  accident.  The  jury  were  in- 
structed that  they  could  allow  plaintiff  such 
damages  only  as  were  the  direct  and  proximate 
consequence  of  the  injuries  received,  and  could 
not  allow  for  damages  from  hysteria  existing  be- 
fore thv  injury.  Defendant  requested  an  in- 
atractioii  that  if  plaintiff  was  afflicted  with 
hysteria  and  neurasthenia  before  the  accident. 
and  was  afflicted  with  the  same  after  the  acci- 
dent, they  should  determine  whether  her  con- 
dition after  the  accident  was  worse  than  it  was 
before,  and.  if  so,  they  should  determine  what 
cause  contributed  to  such  worse  condition,  and, 
if  they  found  that  the  aggravation  in  her  con- 
dition was  caused  by  the  natural  progress  of  her 
affliction,  then  they  should  find  for  defendant, 
or,  if  they  found  that  her  worse  condition  was 
caused  by  the  natural  progress  of  her  disease, 
and  also  by  the  accident,  that  they  could  allow 
for  any  aggravation  in  her  condition  since  the 
accident,  which  under  the  evidence  would  be  at- 
tributable to  the  natural  progress  of  her  disease 
before  the  accident.  Held,  that  the  issue  to  be 
determined  was  correctly  stated  in  the  special 
instmction,  and,  while  the  Jury  might  have  in- 
fened  the  principles  enunciated  from  the  main 
duu^e.  this  was  not  a  rafficient  reason  fo  refu!<e 
a  requested  charge,  which  specifically  defined  the 
very  proposition  upon  which  the  defense  relied. 

Appeal  from  District  Court,  El  Paso  Cotin- 
ty;  J.  M.  Goggln,  Judge. 

Action  by  Cora  A.  Bolglano  against  the  EI 
Paso  Electric  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed on  rehearing,  and  remanded. 


Leigh  Clark  and  M.  Nagle,  lor  appellant 
Brown  &  Terry  and  W.  M.  Pettcolas,  for  ai^ 

pellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
on  accoimt  of  personal  injuries  caused  from 
being  thrown  from  one  of  the  company's  cars 
upon  which  she  was  a  passenger  In  Its  colli- 
sion with  another  car.  The  defendant  an- 
swered by  a  general  demurrer  snd  general 
deniaL  The  case  was  tried,  and  a  Judgment 
was  rendered  in  favor  of  plaintiff  for  $1,800. 

Conclusions  of  Fact 

The  undisputed  evidence  shows  that  on 
December  19, 1906.  while  plaintiff  was  a  pas- 
senger on  <Mie  of  defendant's  cars,  the  car  col- 
lided with  another  one  of  defendant's  cars, 
and  she  was  thrown  off  and  injured,  and  that 
such,  collision  and  her  consequent  injuries 
were  proximately  caused  by  defendant's  neg- 
ligence. The  only  controverted  issues  of  fact 
are  the  extent  of  her  injuries  and  the  amount 
of  damages  she  sustained  in  consequence  of 
them.  At  the  time  she  was  Injured  plaintiff 
was  59  years  (rid,  and  In  fairly  good  health 
for  a  woman  of  that  age,  and  did  a  large 
part  of  the  work  for  a  large  family  before 
the  occurrence  of  the  accident  Since  that 
time  she  has  not  been  able  to  work,  and  has 
suffered  much  pain  In  the  back  of  her  head 
and  down  to  her  shoulders,  has  been  quite 
nervous,  and  seems  to  be  suffering  from 
neurasthenia.  She  was  at  times  somewhat 
affected  by  hysteria  before  she  was  injured. 
The  principal  difficulty  in  the  case  was  the 
inability  of  the  doctors  to  distinguish,  with 
their  usual  degree  of  certainty,  between  neu- 
rasthenia and  hysteria.  They  seemed  to 
think,  however  (at  least  some  of  them  do), 
that  the  latter  may  nm  into  the  other  and 
get  so  mixed  and  blended  with  It  that  Aes- 
culapius himself,  nor  Oalen,  nor  Sangrado, 
nor  even  a  modem  medical  expert  can  so 
separate  them  as  to  tell  one  from  the  other. 
But  after  all,  it  was  a  question  of  fact  for 
the  Jury  to  determine  whether  the  plaintiff 
was  suffering  from  traumatic  neurasthenia, 
produced  from  defendant's  negligence;  and 
as,  from  the  size  of  the  verdict,  they  must 
have  done  so,  and  there  being  evidence  rea- 
sonably tending  to  support  it  without  at- 
tempting to  draw  any  distinction  between 
neurasthenia  and  hysteria,  or  to  separate 
them,  if  one  ran  Into  the  other,  In  deference 
to  the  Jury,  we  find  accordingly. 

Conclusions  of  Law. 

1.  The  principles  of  law  enunciated  in  spe- 
cial charge  No.  11,  the  refusal  of  which  Is 
complained  of  by  the  first,  second,  and  third 
assignments  of  error,  are  embodied  in  the 
main  charge  of  the  court;  and  we  think,  are 
stated  there  clearer  and  In  a  form  more  li- 
able to  be  understood  by  the  Jury.  For  this 
reason  we  overrule  the  assignmenta 

2.  The  defendant's  bill  of  exceptions  to  the 
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action  of  the  court  In  sustaining  plaintiff's 
objection  to  the  hypothetical  question  asked 
by  defendant's  counsel  to  Dr.  Ramey  does 
not  disclose  what  the  witness  would  have  an- 
swered. It  U  therefore  not  shown  that  the 
defendant  was  prejudiced  by  the  ruling  of 
the  court  Brothers  v.  Mundell,  60  Tex.  240 ; 
Herndon  y.  De  Cordover,  22  Teat.  Cly.  App. 
202,  64  S.  W.  402;  Maury  y.  Smith  (Tex. 
Civ.  App.)  87  S.  W.  463.  Besides,  the  ques- 
tion excludes  from  Its  hyxwthesls  the  undis- 
puted facts  that  three  or  four  hours  after  the 
accident  plaintiff  complained  of  pains  about 
her  head,  and  that  she  continued  to  complain 
of  such  pains  from  that  time,  as  well  as  oth- 
V  evidence  regarding  the  nature  of  her  In- 
juries. While  a  hypothetical  question  may 
not  embrace  the  entire  testimony  on  the 
point  of  inquiry,  it  should  not  exclude  such 
facts  as  would  render  the  answer  of  the  wit- 
ness of  no  value  to  the  jury  In  passing  .upon 
the  Issue.    Wlgmore  on  Ev.  Sg  681,  682. 

&  The  fifth,  sixth,  and  seventh  assignments 
of  error  complain  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  and  that  it 
Is  excessive.  The  undisputed  evidence  shows 
that  plaintiff  was  injured  by  the  defendant's 
negligence,  and  as  it  was  for  the  jury  to  de- 
termine the  extent  of  her  Injuries  and  the 
damages  she  sustained  from  them,  and  the 
state  of  the  evidence  is  not  such  as  to  enable 
us  to  say  that  the  verdict  Is  excessive,  we 
overrule  the  assignments  and  affirm  the  judg- 
ment. 

Affirmed. 

On  Rehearing. 

The  evidence  In  this  case  tended  to  show 
that  prior  to  the  time  of  plaintiff's  fall  from 
the  car  she  was  afflicted  with  hysteria,  which 
is  progressive  in  its  nature,  and  increases  the 
pain  and  suffering  of  Its  subject  as  time  elap- 
ses, and  that  as  it  progresses  it  becomes  dif- 
ficult to  distinguish  It  from  neurasthenia, 
which  may  be  mistaken  for  its  aggravated 
form;  and  the  evidence  was  such  as  to  raise 
the  Issue  whether  or  not  her  malady  had 
reached  this  aggravated  form  when  she  was 
thrown  from  the  car  by  the  collision.  The 
theory  of  plaintiff  was  that  she  suffered 
from  traumatic  neurasthenia  produced  by 
defendant's  negHgence.  That  of  defendant 
was  that  she  had  hysteria  and  neurasthenia 
before  the  accident,  and  that  it  was  from  the 
natural  progress  of  the  diseases  that  her  suf- 
fering was  increased.  After  informing  the 
Jury  what  elements  of  damages  might  be 
considered,  the  court  in  Its  main  charge 
told  the  Jury  that  it  conld  allow  plaintiff 
such  damages  only  as  arose  as  the  direct  and 
proxiouite  consequence  of  the  injuries  she  re- 
oeired  from  being  thrown  from  the  car,  and 
not  to  allow  her  anything  for  suffering  or 
diminisbed  capacity  to  labor  arising  from 
hysteria  or  any  affection  existing  before  the 
injury,  or  any  cause  independent  of  the  In- 
jury. 

Tlie  defendant  requested  this  special 
charge:     "If  yon  believe  from  the  evidence 


that  the  plaintiff  was  affected  with  hysteria 
and  neurasthenia  before  the  accident,  and 
that,  after  the  accident,  she  was  affected 
with  hysteria  and  neurasthenia,  then  yon 
should  determine  whether  her  condition  after 
the  accident  was  worse  tlum  it  was  before 
the  accident,  and,  if  It  was,  then  it  would  be 
your  duty  to  determine  what  cause  or  causes 
contributed  to  such  worse  condition  if  any, 
and  if  you  find  that  the  aggravation  In  her 
condition  was  caused  by  the  natural  progress 
of  her  affliction,  if  any,  then  you  should  find 
for  the  defendant,  or  If  yon  find  that  her 
worse  condition,  if  any,  since  the  accident 
was  and  Is  caused  by  the  natural  progression 
of  her  former  disease,  If  any,  and  also  by 
the  street  car  accident,  then  you  are  charged 
that  you  can  allow  plaintiff  nothing  for  any 
aggravation,  if  any,  in  her  condition  since  the 
accident,  which  aggravation  would  be  under 
the  evidence  attributable  to  the  natural  prog- 
ress of  her  disease  If  any  before  the  acci- 
dent." In  the  original  opinion  we  held  that 
the  principles  of  law  enunciated  in  tlie  s))ecial 
charge  were  embodied  In  the  main  charge  of 
the  court  in  a  form  more  liable  to  be  under- 
stood by  the  jury.  It  is  Insisted  by  this  mo- 
tion that  we  erred  In  so  holding;  and  we  be- 
lieve the  Insistence  Is  correct.  The  very  Issue 
to  be  determined  was  correctly  stated  In  the 
special  instruction.  While  the  jury  might 
have  Inferred  the  prlndplea  It  enunciated 
from  the  main  charge,  this  Is  not  a  sufficient 
answer  to  a  requested  charge  which  specific- 
ally defined  to  the  Jury  the  very  proposition 
upon  which  the  defense  relied  and  grouped 
the  facts  which  it  might  establish.  El  Paso 
&  S.  W.  By.  V.  Foth  (Tex.  Sup.)  105  S.  W. 
322;  G.  O.  ft  S.  F.  By.  ▼.  Walters  (Tex.  Cly. 
App.)  107  S.  W.  369. 

Therefore  the  motion  is  granted,  and,  be- 
cause the  court  erred  In  refusing  the  special 
charge  quoted,  the  Judgment  is  reversed,  and 
the  cause  remanded. 


SOUTHERN  KANSAS  RY.  CO.  OF  TEXAS 

et  al.  V.  YARBBOUGH.* 

(Court  of  Civil   Appeals   of  Texas.     Feb.   29. 

1908.     Rehearing  Denied  March  21,  1908.) 

1.  Tbial— iNSTBucrroNS— AsecMiNO  Facts. 

Other  paragraphs  of  the  charee  in  an  action 
against  carriers  for  injury  to  a  shipment  of  cat- 
tle having  submitted  the  issues  of  liability  of 
defendants,  and  expressly  charited  that  the  bur- 
den of  proof  was  on  plaintifif,  a  paragraph  stat- 
ing that  the  jury  will  find  for  such  defendantx. 
if  any,  as  they  may  find  from  the  evidence  did 
not  contribute  to  the  injury  by  negligent  rou^h 
handling  and  unreasonable  delay,  will  not  he 
held  open  to  the  construction  of  assumini;  that 
plaintiff's  cattle  had  been  injured  by  rough  hao- 
dlinK  and  unreasonable  delays,  or  as  casting  the 
burden  of  proof  on  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |§  420-434.] 

2.  Same. 

The  instruction,  in  an  action  against  sev- 
eral carriers  for  injury  to  a  shipment  of  cattle, 
that  if  the  jury  find  defendants,  or  eitlier  of 
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them,  transported  the  cattle  with  reasonable 
dispatd^  and  did  not  handle  them  rouKhly,  they 
should  find  for  the  defendants,  or  snch  one  as 
did  not  contribnte  to  their  Injury  by  negligence 
in  handling  or  transporting  them,  is  not  open  to 
the  constmction  of  assaminK,  to  the  prejudice 
of  the  other  defendants,  that  one  defendant  fail- 
ed to  contribute  to  the  injury  of  the  cattle  by 
negligence  in  handling  or  transporting  them. 

3.  Cakuebs  —  Shifkekt  op  Cattle  —  Nequ- 
OKRCB  —  InsKBUcnoKB  —  "Bough  Han- 

DUNO." 

The  clauses  of  the  charge  in  an  action  for 
injury  to  a  shipment  of  cattle,  in  which  the 
ri^t  to  recover  was  snbmitted,  having  explicitly 
made  such  right  to  depend  on  a  finding  that  the 
delajrs  and  rough  handling  alleged  constituted 
negligence,  and  in  another  clause  the  jury  being 
instructed  that  they  could  not  allow  anything 
for  snch  shrinkage  or  damage  as  would  be  ordi- 
nary and  reasonable  in  a  shipment  of  cattle  over 
such  route,  but  in  estimating  the  damages,  if 
any,  they  iwould  take  into  consideration  only 
such  as  may  have  been  sustained  by  the  cattle 
by  reason  of  nnreasonable  delays  and  rough 
handling,  "rough  handling"  in  such  clause,  as 
weU  as  in  one  in  which  it  was  charged  that  if 
defendants  transported  said  cattle  with  reason- 
able dispatch,  and  did  not  handle  them  roughly, 
plaintiff  could  not  recover,  is  to  be  treated  as 
meaning  such  unreasonable  and  negligent  han- 
dling as  was  beyond  the  natural  and  usual  way 
of  handling  such  shipments. 

4.  AfpeaI/— Habicless  Ebbob. 

A  finding  in  favor  of  one  of  the  defendants 
in  an  action  against  several  carriers  for  injury 
to  a  shipment  of  cattle  cannot  be  complained  of 
by  the  other  defendants  against  whom  there 
was  judgment ;  no  recovery  against  them  having 
been  authorized  under  the  charge,  except  for 
their  own  negligence. 

Appeal  from  District  Court,  Childress 
County. 

Action  by  T.  B.  Tarbrough  against  the 
Southern  Kansas  Railway  Company  of  Tex- 
as and  others.  From  a  judgment  against  cer- 
tain defendants,  they  appeal.    Afllrmed. 

W.  T.  Allen  and  Hoover  &  Taylor,  for  ap- 
pellants. A.  J.  Clendenen  and  E.  E.  Dlggs, 
for  appellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  the  appellee  against  the  Ft.  Worth  &  Den- 
ver City  Railway  Company,  the  Southern 
Kansas  Railway  Company  of  Texas,  and  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, to  recover  damages  allied  to  have 
resnlted  on  account  of  negligent  ddlay  and 
rough  handling  of  a  shipment  of  172  head  of 
cattle  from  Childress,  Tex.,  to  the  National 
Stockyards,  Illinois,  on  the  15th  day  of  No- 
vember, 1902.  The  trial  resulted  In  a  verdict 
and  judgment  in  favor  of  the  Ft.  Worth  & 
Denver  City  Railway  Company,  and  against 
the  other  two  railway  companies  named,  for 
the  sum  of  (632.75.  Tlie  assignments  of  error 
criticise  the  fifth,  seventh,  and  eighth  clauses 
of  the  court's  charge,  and  finally  complain  of 
the  verdict  as  excessive  and  unsupported  by 
the  evidence. 

In  the  fifth  paragraph  of  the  instructions 
to  the  Jury  the  words,  "Tou  will  find  In  favor 
of  such  defendants,  if  any,  as  yon  may  find 
from  the  evidence  did  not  contribute  to  the 
injury  of  said  cattle  by  negligent  rough  han- 


dling and  imreasonable  delays,"  are  complain- 
ed of  on  the  ground  that  the  Instruction  re- 
quired the  jury  to  find  affirmatively  from 
the  evidence  that  the  defendants  did  not  con- 
tribute to  the  injuries  complained  of  before 
they  could  find  for  the  defendants,  and  that 
the  charge  assumed  that  the  defendants  had 
Injured  the  plaintiff's  cattle  by  negligent 
rough  handling  and  unreasonable  delays.  la 
the  first  and  second  clauses  of  the  charge, 
which  are  not  objected  to,  the  court  submit- 
ted the  several  issues  of  liability  of  the  Ft. 
Worth  &  Denver  City  RaUway  Company  and 
of  the  other  railway  companies  named,  which 
were  treated  on  the  trial  as  one,  and  in  the 
tenth  clause  the  jury  were  expressly  charged 
that  the  burden  of  proof  was  upon  the  plain- 
tiff. The  Jury  must  therefore  have  under- 
stood from  the  charge  that  it  devolved  upon 
appellee,  before  he  was  entitled  to  recover, 
to  show  by  preponderance  of  the  evidence 
that  the  acta  of  negligence  and  injuries  charg- 
ed were  true;  and  It  is  hardly  reasonable  to 
presume  that  the  Jury  construed  the  words 
quoted,  from  the  fifth  paragraph  as  an  as- 
sumption on  the  part  of  the  court  that  appel- 
lee's cattle  had  been  Injured  by  rough  han- 
dling and  unfeasonable  delays,  or  as  casting 
the  burden  of  proof  upon  appellants,  contrary 
to  the  specific  Instruction  given  In  the  tenth 
paragraph. 

In  the  seventh  paragraph  the  court  In- 
structed the  Jury,  among  other  things,  that 
"If  you  shall  find  that  the  defendants,  or  either 
of  them,  transported  said  cattle  with  reason- 
able dispatch,  and  did  not  delay  the  same  unr 
reasonably,  and  did  not  handle  said  cattle 
roughly,  or  injure  them  thereby,  or  If  you  find 
said  cattle  were  not  damaged,  then  you  will 
find  for  the  defendants  In  this  case,  or  for 
such  one  as  did  not  contribute  to  their  Injury 
by  negligence  In  handling  or  transporting 
them,  and  so  say  by  your  verdict."  This 
charge  was  one  In  favor  of  defendants,  and 
in  no  event  authorized  a  recovery  by  the 
plaintiff,  and,  when  construed  together  with 
other  portions  of  the  charge,  could  hardly 
have  misled  the  Jury  to  believe,  as  Is  insisted 
In  effect,  that  one  of  the  defendants  failed 
to  contribute  to  the  Injury  of  the  cattle  by 
negligence  In  handling  or  transporting  them, 
or  that  the  court  meant  that  "rough  han- 
dling" constituted  negligence  as  a  matter  of 
law.  In  the  clauses  of  the  charge  In  which 
appellee's  right  to  recover  was  submitted, 
such  right  was  made  to  d^end  distinctly 
upon  a  finding  that  the  delays  and  rough 
h^idllng  alleged  constituted  negligence;  and 
in  the  eighth  clause  the  Jury  were  distinctly 
instructed  that  they  could  "not  allow  plaintiff 
anything  for  such  shrinkage  or  damage  as 
would  be  ordinary  and  reasonable  In  a  ship- 
ment of  cattle  of  that  kind  and  class  over  the 
said  lines  of  railroad  from  Childress  to  St. 
Louis;  but  In  estimating  the  damages,  if 
any,  you  will  take  Into  consideration  only 
such  as  may  have  been  8uBtaine4  by  the  cattle 
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by  reason  of  unreasonable  delays  and  rough  i 
handling,  if  any." 

What  has  been  said  also  applies  In  a  meas- 
ure to  the  criticism  made  of  the  eighth  para- 
graph of  the  charge,  wherein  the  Jury  were 
instructed  that  "In  estimating  the  damages 
they  would  take  into  consideration  only  such 
damages  as  may  have  been  sustained  by  rea- 
son of  unreasonable  delays  and  rough,  han- 
dling, if  any."  As  before  stated,  we  think 
it  apparent  from  the  charge  as  a  whole  that 
by  the  term  "rough  handling"  the  court 
meant  such  unreasonable  and  negligent  han- 
dling of  the  cattle  as  was  beyond  the  natural 
and  usual  way  of  handling  such  shipments, 
and  the  Jury  must  hare  so  understood  the 
terms.  We  think  the  charge  as  a  whole  fair- 
ly submitted  the  issues  to  the  Jury,  and  that 
the  criticisms  made  of  it  in  these  assign- 
ments cannot  be  maintained. 

In  relation  to  the  final  assignment,  com- 
plaining tliat  the  verdict  Is  excessive  and 
unsupported  by  the  evidence,  we  think  it 
sufficient  to  say  that  the  evidence  has  been 
carefully  examined,  and  it  not  only  warrants 
the  verdict  and  Judgment  in  appellee's  behalf, 
but  would  even  have  authorized  a  verdict  in 
a  larger  amount  Nor  have  appellants  any 
cause  to  complain  of  the  finding  in  favor  of 
the  Ft  Worth  &  Denver  City  Railway  Com- 
any,  in  that  among  other  things,  no  re- 
covery against  appellants  was  authorized 
under  the  charge  save  for  thedr  own  negli- 
gence. 

We  conclude  that  all  assignments  of  error 
should  be  overruled,  and  the  Judgment  af- 
firmed. 


GILBERT  V.  HARRIS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1908.    Rehearing    Denied   April    15,    1906.) 

1.  BOURDABIES  —  SCBFACE  —  LOCATION  —  IN- 
TENT—MISTAKE. 

Where  a  block  of  sections  of  public  lands 
was  so  marked  on  a  map  in  the  state  land  office 
as  embraced  between  two  rivers,  but  the  lines  of 
the  eastern  tier  of  sections  in  the  block  had  not 
been  marked  on  the  ground  by  the  surveyor,  and 
it  was  the  intention  of  the  surveyor,  the  locator, 
and  the  state  to  grant  land  extending  the  dis- 
tance necessary  to  make  up  the  several  tiers  of 
sections  as  shown  on  the  plat  such  intention 
would  not  be  nullified  merely  because  the  sur- 
veyor located  the  sections  under  the  mistaken 
impression  that  the  F.  river  was  east  of  them ; 
the  mistake  in  platting  being  insufficient  to  con- 
trol the  calls  for  course  and  distance  emtKxIied 
in  the  field  notes. 

2.  Advbbbe  Possession — Color  or  Title. 

A  pre-emption,  location,  and  patents  there- 
under on  land  which  was  not  vacant  and  unap- 
propriated public  domain  at  the  time  of  the  en- 
try cannot  serve  as  a  basis  of  a  chain  of  title 
or  color  of  title  to  support  a  title  under  the 
three-year  statute  of  limitations. 

3.  Same. 

A  patent  that  is  neither  title  nor  color  of 
title  is  not  such  an  instrument  as  will  support 
a  title  under  the  five-year  statute  of  limitations. 

Appeal  from  District  Court,  Bandera  Coun- 
ty;  R.  H.  Burney,  Judge, 


Action  by  Kate  L.  Gilbert  against  J.  F. 
Harris  and  others.  Judgment  for  defend- 
ants, and  plalnttft  appeals.  Reversed  and  re- 
manded. 

W.  D.  Love  and  Jno.  R.  Storms,  for  appel- 
lant Cha&  Montague  and  Geo.  Powell,  for 
api)ellees. 

JAMES,  C.  J.  This  Is  an  action  of  trespass 
to  try  title  brought  by  appellant  to  recover 
section  No.  25,  in  block  13,  patented  to  the 
Texas  Western  Narrow  Gauge  Railway  Com- 
pany. 

Defendants  pleaded,  among  other  things, 
not  guilty  and  limitations.  Plaintiff  proved 
title  to  herself  under  the  patent  In  order  to 
show  that  the  land  claimed  under  said  patott 
was  situated  so  as  to  cover  the  land  claimed 
by  her  under  It,  and  occupied  by  defendants, 
plaintiff  made  proof  substantially  as  follows: 
The  patent  dated  November  11,  1878,  des- 
cribes the  land  as  In  Edwards  county,  and 
the  land  lies  in  Bandera  county.  We  regard 
tbls  fact  as  of  no  consequence,  where  the 
land  can  be  otherwise  identified  from  the 
patent  Plaintiff  also  introduced  evidence 
showing  that  section  25  was  one  of  a  large 
block  of  sections  composing  blodt  13.  This 
blociv  was  based  on  a  known  point  on  or  near 
the  Nueces  river,  and  extended  east  a  dis- 
tance of  atmut  15  miles.  The  section  25  in 
question  wonld  be  at  the  east  end  of  this 
block  and  east  of  the  Frio  river.  The  only 
way  to  arrive  at  Its  position  is  by  measure- 
ments from  the  beginning  point  of  the  block, 
and  we  may  sum  up  plaintiff's  testimony  by 
stating  that,  by  such  measurements,  her  sur- 
vey 25  was  in  Bandera  county,  and  was  es- 
tablished to  be  at  the  place  where  it  conflict- 
ed with  surveys  of  the  defendants,  several 
miles  east  of  the  Frio  river.  Her  conten- 
tion here  is  that  this  being  so.  It  was  error 
to  submit  to  the  Jury  for  their  finding  the 
question  whether  or  not  said  section  was  sit- 
uated there.  The  finding  of  the  Jury  was 
that  plaintiff  has  not  proven  that  her  sec- 
tion No.  25  is  located  on  tbe  land  as  claimed 
by  her,  and  therefore  a  verdict  for  defend- 
ants. 

The  question  for  us  to  determine  is  wheth- 
er or  not  there  was  evidence  upon  which  this 
verdict  could  be  based,  Appellant  says  there 
was  none.  The  testimony  relied  on  to  show 
that  no  part  of  the  block  13  has  existence 
east  of  the  Frio  river  is  Included  in  tbe  fol- 
lowing statement:  Tbe  block  of  surveys, 
about  90  in  number,  was  constructed  by  Ed- 
wards, a  deputy  surveyor  of  Bexar  land  dis- 
trict, of  which  district  the  territory  then 
formed  a  part  It  was  purely  oflBce  work. 
The  beginning  point  of  the  block  in  the  vi- 
cinity of  the  Nueces  river  is  ascertained. 
From  that  place,  fixing  the  position  of  the 
initial  section,  all  tbe  other  sections  are  des- 
cribed by  field  notes  which  call  for  course 
and  distance  only;  the  sections  being  tied 
to  each  other  successively.  What  Is  evident- 
ly Edwards'  plat  of  this  block,  obtained  from 
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Oie  surreyor's  office  in  Bexar  county,  and 
which  plat  evidently  found  its  way  to  the 
Iftnd  office  in  connection  with  the  work  and 
was  platted  upon  the  map  there  and  continu- 
ed to  be  bo  platted  until  1883,  shows  the  block 
with  the  sections  depicted  extending  east- 
ward from  the  Nneces  ri?er  a  distance  of 
about  15  miles.    On  this  plat,  however,  the 
Frio  river  is  depicted  east  of  the  block,  and 
on  the  said  map  in  the  land  office  the  Frio 
river  with  the  old  surveys  on  its  west  bank 
Is  shown  as  east  of  the  block.    This  lays  the 
foundation   for   the   contention    by    appellee 
that  no  land  was  intended  to  be  granted  in 
respect  to  said  block  east  of  the  Frio  river, 
and  that  the  block  and  surveys  Included  there- 
in most  stop  at  said  old  surveys  on  the  Frio 
river.    This  theory  Is  claimed  to  be  strength- 
ened by  the  fact  that  upon  said  plat  the  most 
easterly  sections  were  made  In  other  than 
sqaare  shape  on  account  of  surveys  and  an 
Irrigation  "reserve"  then  existing  on  the  west 
side  of  the  Frio  river.    Also  by  the  fact  that 
after<wards,  in  constructing  a  new  map  of 
E>dwards  county,  dated  in  1883,  an  error  was 
recognized  which  caused  what  is  called  a 
slide  of  this  block,  about  a  half  mile  east  of 
Its  original  position,  and  for  this  reason  some 
of  the  sections  at  the  east  end  of  the  block 
were  abandoned  by  the  railway  company  on 
account  of  conflict  with  the  patented  sur- 
veys and  "reserve"  on  the  Frio  river.     In 
course  of  time   the  further   discovery    was 
made   tliat   the   distance   between   the  two 
streams  was.  In  fact,  five  miles  less  than  had 
l)een  supposed  by  the  surveyor,  the  locator, 
and  the  Land  Office,  thus  lacking  about  that 
distance'  of  furnishing  room  enough  between 
them  for  said  block  of  surveys.     It  clearly 
appears  that  Edwards  did  none  of  the  work 
npon  the  ground,  and  that  he  put  these  sur- 
veys In  as  composing  the  block,  under  the 
mistaken  Idea  that  there  was  space  enough 
for  them  all  between  the  appropriated  lands 
on  the  Nueces  and  those  on  the  Frio  river. 
His  mistake  consisted  in  supposing  that  the 
Frio  river  was  about  five  miles  east  of  where 
it  was.    This  mistake  was  shared  I)y  the  land 
office,  which  patented  the  sections,  and  also 
by  the  locator.    Had  the  lines  of  the  eastern 
tier  of  the  sections  been  marked  upon  the 
ground   by   the  surveyor,   It   might  be  said 
that  tbe  block  could  {>e  extended  do  further 
east.     And  it  may  foe  contended  by  appellee 
that   the  formation  of  the  eastern  sections 
into  shapes  that  would  respect  the  patented 
lands,  and  the  "reserve"  on  the  Frio  river 
was  In  effect  the  same  thing,  but  we  think 
this  is  not  so  where  the  surveyor  did  not  go 
upon  tbe  ground  at  all.     It  was  simply  an 
act  of  his  naturally  involved  in  the  mistake 
be  made  In  supposing  the  Frio  river  was  In 
tbe  mistaken  position  where  he  indicated  it 
on  his  plat. 

The  writer  has  entertained  some  doubt  as 
to  tliere  being  any  intention  on  the  part  of 
tbe  surveyor,  the  locator,  or  the  state  to 
grant  or  take  any  land  in  respect  to  this 


block  outside  of  tlie  unappropriated  land  ly- 
ing between  the  streams,  but  has  cpme  to  the 
conclusion,  with  the  other  members  of  the 
court,  that  the  Intention  was  to  grant  land 
extending  the  distance  necessary  to  make  up 
the  several  tiers  of  surveys  as  shown  in  this 
plat,  and  that  such  Intention  should  not  be 
overruled  simply  because  the  surveyor  put 
in  these  surveys  thinking  that  the  Frio  riv- 
er was  east  of  them,  when  it  was  not  His 
mistake  In  this  regard  should  not  control 
what  was  in  fact  done.  In  other  words,  such 
mistake  In  the  platting  when  so  clearly  ap- 
parent should  not  be  allowed  to  control  the 
calls  for  course  and  distance  onbodled  in  the 
field  notes.  We  conclude  that  there  was  no 
issue  in  the  evidence  as  to  plaintiff's  survey 
No.  25  covering  land  claimed  by  defendants, 
and  the  reverse  finding  of  the  Jury  cannot 
foe  sustained. 

We  conclude,  also,  that,  in  so  far  as  such 
conflict  may  be  found  to  extend,  defendants 
who  claim  one  under  a  subsequent  pre-emp- 
tion, and  the  other  under  a  subsequent  loca- 
tion, would  be  claiming  land  that  was  at  the 
time  of  the  pre-emption  or  location  not  va- 
cant and  unappropriated  public  domain,  and 
the  pre-emption,  location,  and  patents  there- 
under were  void,  and  cannot  serve  as  a  basis 
of  a  chain  of  title  or  color  of  title  to  support 
the  statute  of  three  years.  Gilbert  v.  Mans- 
field (Tex.  Civ.  App.)  85  S.  W.  830;  Bes- 
son  V.  Richards,  24  Tex.  Civ.  App.  64,  58 
S.  W.  612. 

The  pleas  of  five  and  ten  years  were  inter- 
posed, and  the  verdict  shows  that  they  were 
not  reached  or  considered  by  the  jury.  For 
this  the  cause  should  be  remanded  for  fur- 
ther proceedings.  In  this  connection  we  may 
add  that  a  patent  that  is  neither  title  nor 
color  of  title  is  not  such  an  instrument  as 
will  support  the  statute  of  five  years.  This 
we  understand  from  the  opinion  in  Clark  v. 
Smith,  59  Tex.  279. 

It  was  admitted  by  plaintiff  upon  the  triai 
that  defendant  W.  H.  RawUngg  had  shown 
title  by  the  10-year  statute  of  limitations  to 
137  acres  claimed  by  him  out  of  survey  613 ; 
the  same  being  described  in  Rawllngs'  answer. 
So  this  tract  of  137  acres  is  there  designated 
by  metes  and  bounds,  the  judgment  will  be 
here  affirmed  as  to  the  same ;  font  in  all  other 
things  the  judgment  will  be  reversed  and  the 
ca'jse  remanded. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  BERRY.* 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1908.    Rehearing    Denfed   A|>ril    15,    1908.) 

1.  Trial— Request  to  Chabob — Inbtbuctions 
Given. 

A  request  to  charge  that  if  when  plalntiif 
aliehted,  or  attempted  to  alight,  the  train  was  in 
motion,  and  that  such  attempt  .was  negligence 
contributing  to  his  injury,  the  jury  should  find  for 
defendant,  regardless  of  whether  those  in  charge 
of  the  train  were  negligent,  was  sufiiclently  cov- 
ered by  an  instruction  that  if  plaintiff  attempted 
to  alight  while  tbe  train  was  in  motion,  and  In 
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so  doing  waa  negligent,  tbe  jury  should  find  for 
defendant,  regardless  of  whether  the  train  was 
stopped  a  reasonably  sufficient  time  for  plaintiff 
to  alight  in  safety. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  46,  Trial,  U  651-659.] 

2.  CaSBIBBS— INJUSIES  TO  PASSENOEB— PLEAD- 
ING AND   PBOOr. 

Where  plaintiff's  petition  alleged  that,  as  he 
was  attempting  to  alight  from  defendant's  train, 
it  started  to  move,  thereby  throwing  plaintiff  with 
great  force  to  the  ground,  and  that  such  move- 
ment was  negligence,  plaintiff  was  entitled  to 
prove  the  nature  of  the  movement,  and  to  show 
that  the  train  iwas  suddenly  started  with  a  jerk. 

3.  Same— Tims  to  Alight— Inbtbuctions. 

Where  plaintiff  claimed  that  he  was  injured 
by  the  premature  starting  of  defendant's  train 
with  a  sudden  jerk  as  he  was  attempting  to 
alight,  the  court  properly  refused  to  charge  that 
defendant  was  free  from  liability  if  it  stopped 
the  car  for  a  sufficient  time  to  have  enabled 
plaintiff  to  alight  in  the  exercise  of  reemonable 
care,  as  defendant  might  have  been  chargeable 
with  negligence  leading  to  the  injury,  notwith- 
standing the  train  was  stopped  for  a  reasonable 
time. 

4.  Same. 

An  instruction  that  if  at  the  time  of  his 
injury  plaintiff  was  a  passenger  on  one  of  de- 
fendant s  trains,  and,  on  arrival  at  his  destina- 
tion, plaintiff,  without  negligence  or  unreason- 
able delay,  attempted  to  alight,  and  while  so 
doing  the  train  was  moved,  whereby  plaintiff 
was  thrown  to  the  ground  and  injured,  and  the 
train  was  not  stopped  at  the  station  a  reason- 
ably sufficient  time  to  enable  plaintiff  to  alight 
in  safety,  the  movement  of  the  train  was  negli- 
gence, and  plaintiff's  injuries  were  the  proximate 
result  thereof,  for  which  he  was  entitled  to  re- 
cover, was  proper. 

Appeal  from  District  Court,  Guadalupe 
County;    M.  Kennon,  Judge. 

Action  by  Bealy  Berry  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    AiSrmcd. 

Baker,  Botts,  Parker  &  Garwood  and  Dl- 
brell  &  Moshelm,  for  appellant.  Seidemann 
&  Short,  for  appellee. 

JAMES,  C.  J.  The  petition  states  that  as 
Berry,  a  passenger,  whilst  attempting  to 
alight  from  defendant's  train  at  Marlon, 
where  It  bad  stopped  to  let  off  and  take  on 
passengers,  "the  servants  who  had  charge  of 
said  train  started  said  train  to  moving,  there- 
by throwing  the  plaintiff  with  great  force  to 
the  ground,  severely  and  permanently  Injur- 
ing him,"  etc.;  also  that  his  Injuries  "were 
caused  by  said  train  not  being  stopped  long 
enough  to  allow  him  time  to  alight  from  said 
train  with  safety";  also  that  his  Injuries 
were  proximately  caused  by  defendant's  neg- 
ligence in  not  keeplp^  back  passengers  who 
boarded  said  train  at  Marion  before  plaintiff 
bad  time  to  alight,  and  in  starting  said 
train  before  he  had  time  to  safely  alight, 
and  that  when  be  did  attempt  to  alight,  be 
had  reason  to  believe  that  be  could  do  so 
with  perfect  safety  to  himself,  but  tbe  de- 
fendant started  said  train  just  as  plaintiff 
attempted  to  alight,  causing  him  Injury.  De- 
fendant pleaded  general  denial,  and  also  con. 
tributory  negligence,  in  tbls:   that  tbe  train 


stopped  for  two  or  three  minutes,  giving'  all 
passengers  time  to  get  ont  or  to  board  tbe 
train;  that  before  reaching  Marlon  tbe  sta> 
tlon  was  loudly  announced;  that  plaintiff 
bad  ample  time  to  leave  tbe  train  bad  be 
used  ordinary  diligence  to  do  so;  and  that 
be  endeavored  to  get  off  while  tbe  train  was 
in  motion,  and  It  was  negligence  on  bis  part 
to  attempt  to  alight  wbUe  tbe  train  was  in 
motion. 

The  first  assignment  of  error  complains  of 
tbe  refusal  of  a  charge  In  effect  tliat  if  when 
plaintiff  alighted,  or  attempted  to  alight,  tbe 
train  was  in  motion,  and  that  such  attempt 
was  negligence  contributing  to  his  Injury,  to 
find  for  defendant,  regardless  of  whether  or 
not  those  in  charge  of  tbe  train  were  n^U- 
gent  In  starting  It,  and  regardless  of  wbetb- 
er  or  not  it  was  suddenly  started  and  not 
stopped  a  sufficient  length  of  time  for  plain- 
tiff to  alight  Tbe  court  sufficiently  covered 
this  matter  by  charging:  "If  you  find  from 
tbe  evidence  that  defendant  [plaintiff]  at- 
tempted to  alight  from  the  train  at  Marlon 
while  same  was  In  motion,  and  yon  find  that 
In  attempting  to  alight  therefrom  while  the 
train  was  In  motion  plaintiff  was  guilty  of 
negligence,  you  will  find  for  tbe  defendant, 
regardless  of  whether  or  not  tbe  train  was 
stopped  a  reasonably  sufficient  length  of  time 
for  the  plaintiff  to  allgbt  in  st^fety." 

Tbe  second  la  that  tbe  court  refused  a 
charge.  In  substance,  that  inasmuch  as  tbe 
grounds  of  negligence  stated  in  tbe  petition 
were  that  defendant  allowed  passengers  to 
crowd  upon  tbe  train  before  plaintiff  bad 
time  to  get  off,  and  obstructed  plaintiff  in 
his  getting  off,  and  In  not  stopping  tbe  train 
a  sufficient  time  to  permit  plaintiff  to  aligbt, 
and  in  starting  said  train  as  plabitiff  was 
getting  off,  the  jury  should  not  consider  any 
other  grounds  of  negligence,  such  as  sud- 
denly starting  or  jerking  of  the  train.  This 
assignment  is  not  well  taken.  Tbe  petition 
alleged  that  as  plaintiff  was  attempting  to 
aligbt  tbe  train  started  to  move,  thereby 
throwing  plaintiff  with -great  force  to  the 
ground,  and  tbls  act  Is  Included  therein  as 
negligence.  We  think  under  tbe  allegation 
plaintiff  could  prove  the  nature  of  tbe  move- 
ment wblcb  threw  bim  with  great  force  to 
tbe  ground,  and  it  would  have  been  wrong 
for  tbe  court  to  exclude  evidence  of  It  from 
consideration. 

The  third  complains  of  tbe  refusal  of  a 
charge  as  follows:  "The  court  erred  in  re- 
fusing to  give  to  the  jury  special  charge  No. 
3,  requested  by  tbe  defendant,  as  follows: 
'In  this  cause  you  are  Instructed,  gentlemen 
of  the  Jury,  that  the  law  does  not  re- 
quire railroad  companies  operating  passenger 
trains  to  stop  their  trains  any  particular 
length  of  time,  but  they  are  required  to  stop 
their  trains  at  regular  stations  a  sufficient 
length  of  time  for  passengers  to  get  on  and 
allgbt  from  the  cars,  and  In  this  case,  if 
you  believe  from  tbe  evidence  that  defend- 
ant's train  was,  on  tbe  occasion  complained 
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of,  stopped  at  Marlon  a  sufficient  lengtb  of 
time  for  the  passengers  aboard  its  train  to 
alight  with  safety  by  the  use  of  ordinary 
diligence,  yon  will  find  for  the  defendant'" 
This  charge  -would  have  told  the  jury  thai? 
defendant  was  free  from  liability  if  it  was 
a  fact  that  it  stopped  the  car  a  sufficient 
time.  It  may  liave  stopped  a  reasonably 
aofficient  time,  and  yet  have  l>een  guilty  of 
negligence  leading  to  Injury.  The  question 
bas  been  passed  on  in  Railway  y.  Cannon 
(Tex.  Civ.  App.)  81  S.  W.  77a  The  refusal 
of  tills  ctiarge  can  hardly  be  complained  of 
when  the  only  paragraph  which  allowed  the 
Jury  to  find  for  plaintiff  required  them,  in 
order  to  do  so,  to  find,  among  other  things, 
that  the  train  did  not  stop  a  reasonably  suf- 
ficient time  to  enable  plaintiff  to  alight  In 
safety. 

We  find  the  refused  charge  referred  to 
in  the  fourth  assignment  covered  by  what 
was  given ;  the  same  as  to  the  refused 
charges  referred  to  in  the  sixth  and  eighth 
assignments. 

The  fifth  assignment  deals  with  a  refused 
charge  wliich,  if  given,  would  have  told  the 
Jury  that,  if  plaintiff  was  hurt  by  attempt- 
ing to  get  off  the  train  when  in  motion,  he 
could  not  recover. 

Ttie  seventh  assignment  complains  of  the 
refusal  of  a  charge  which  was  upon  the 
weight  of  the  evidence. 

The  ninth  complains  of  the  following  para- 
graph of  the  charge:    "If  you  find  from  the 
evidence  that  at  the  time  alleged  the  plain- 
tiff was  a  passenger  on  one  of  defendant's 
passenger  trains,  going  from  Seguln  to  Mari- 
on, and  that,  upon  the  arrival  of  the  train  at 
Marion,  the  plaintiff,  without  negligence  or 
unreasonable  delay  on  his  part,  attempted  to 
aUgbt   from   the  train,   and   that,   while  he 
was  ao  attempting  to  alight  therefrom,  tltoae 
in    charge  of  the  train  put  it   in   motion, 
wheretty   the   plaintiff  was   thrown    to   the 
KTound    and    Injured    substantially    as    al- 
leged,  and  you  further   find   from   the   evi- 
dence that  the  train  bad  not  stopped  at  the 
station  a  reasonably  sufficient  length  of  time 
to  enable  the  plaintiff  to  alight  therefrom  In 
safety,  and  that,  under  all  the  facts  and  cir- 
cumstances of  the  case,  it  was  negligence  in 
those  in  charge  of  the  train  to  start  It  when 
they    did,  and  ttiat  the  plaintiff's  injuries 
were  the  proximate  result  of  such  negligence, 
thai   the  plaintiff  would  be  entitled  to  re- 
cover for  such  injuries."    There  being  both 
pleading  and  evidence  concerning  the  mat- 
ters embodied  in  the  charge,  the  assignment 
is  overmled. 

Tbe  tenth  complains  of  the  action  of  the 
court  in  overruling  the  motion  for  new 
trial.  In  view  of  the  verdict,  we  dispose 
of  this  by  stating  conclusions  of  fact  deriv- 
able from  the  evidence:  (1)  The  evidence 
did  not  establish  contributory  negligence, 
and  was  sufficient  to  disclose  a  want  of  it 
AfBrmed. 


TAYLOR  V.  McFATTER. 

(Court  of  Civil   Appeals   of  Texas.     April  1, 
1906.) 

1.  Biixs  AND  Notes  —  Actioks  —  Issues  and 
Pboof. 

Where  a  petition  on  a  note  alleged  that 
plaintiff  was  ''J.  W.  SIcFatter."  but  not  that 
the  note  was  made  to  "J.  W.  McFatter,"  and 
merely  alleged  that  it  bore  interest  at  6  per  cent., 
a  note  made  to  the  order  of  "John  W.  McFat- 
ter," and  promising  to  pay  $330  "with in- 
terest per  annmn  from  date  until  paid,"  was 
properly  admitted  in  evidence  to  prove  the  alle- 
gations of  the  petition,  it  being  also  undisputed 
that  the  note  was  made  to  plaintiff,  and  that 
it  bore  Interest  at  6  per  cent,  as  tbe  legal  rate. 

2.  Witnesses— Cboss-Exauination. 

The  court  properly  refused  to  permit  de- 
fendant to  ask  plaintiff  on  cross-examination 
whether  since  he  had  lived  in  the  neighborhood 
he  had  not  continually  had  trouble  and  lawsuits 
with  bis  neighlrars. 

[Ed.  Note. — For  ca^es  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  931-948.] 

3.  Same— DiscBETioN. 

It  was  not  an  abuse  of  discretion  to  refuse 
to  require  plaintiff  to  answer  on  cross-examina- 
tion whether  he  did  not  feel  unkindly  toward  de- 
fendant, and  whether  he  had  not  made  a  com- 
plaint against  him  for  felony  since  he  bought  the 
land  in  question  from  the  state. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  H  %3-926.1 

4.  BviDENCK— Conclusions  of  Witness. 

Id  an  action  on  a  note  given  for  improve- 
ments on  certain  land,  it  was  error  to  permit 
plaintiff  to  answer  whether  he  had  not  done 
everything  required  of  him  by  the  contract  be- 
tween plaintiff  and  defendant. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  f  2174.] 

5.  Appeal— Review— Harmless  E^bob. 

Where,  in  an  action  on  a  note  given  for  im- 
provements on  land  and  certain  hogs,  it  was 
undisputed  that  plaintiff  had  performed  the  con- 
tract except  to  deliver  the  hogs,  for  the  value  of 
which  an  allowance  was  made  by  the  jury,  de- 
fendant was  not  prejudiced  by  a  ruling  permit- 
ting plaintiff  to  answer  a  question  calling  for  his 
conclusion  as  to  whether  he  had  not  done  every- 
thing required  of  him  by  the  contract. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  K  4153-4160.1 

6.  Sales  —  CoNTBAcr  —  Bbeach—Mbasube  of 
Damages. 

Where  plaintiff  contracted  to  deliver  25 
hogs  to  defendant  as  part  of  a  contract  for  tbe 
sale  of  improvements  on  certain  land,  and  plain- 
tiff failed  to  deliver  the  hogs,  defendant's  meas- 
ure of  damafjes  therefor  was  the  value  of  the 
hogs  at  the  time  plaintiff  should  have  delivered 
them,  with  interest  at  6  per  cent,  per  annum 
from  that  time  until  the  case  was  tried ;  the 
value  of  the  hogs  and  their  increase  at  a  time 
long  subsequent  to  the  date  when  they  should 
have  been  delivered  being  imnaaterial. 

[Ed.  Note.— For  cases  in  pom,  see  Cent  Dig. 
vol.  43,  Sales,  |{  1174-1196.] 

7.  ElviDENCE— Relevancy— Res   Inter   Alios 
Acta. 

Letters  of  a  third  person  to  defendant  were 
inadmissible  as  res  inter  alios  acta. 

8.  Bills  and  Notes— Date  or  Matueitt. 

A  note  payable  one  day  after  date  for  tbe 
improvements  on  certain  state  land  recited  that 
it  was  not  to  become  due  until  the  land  was 
awarded  to  defendant  by  tbe  state,  and  a  con- 
tract accompanying  the  note  provided  that  de- 
fendant should  make  an  application  to  purchase 
the  land  as  an  actual  settler  from  the  state  as 
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soon  as  the  land  was  placed  on  the  market  for 
sale  to  actual  settlers,  and  should  then  pay  the 
note  as  soon  as  the  tract  was  awarded  to  plain- 
tiff as  a  purchaser  from  the  state.  Held,  that 
defendant  became  liable  to  plaintiff  on  the  note 
as  soon  as  the  land  was  awarded  to  him  as  a 
purchaser  regardless  of  when  he  applied  to  pur- 
chase, or  when  the  land  was  placed  on  the  mar- 
ket for  sale  to  actual  settlers. 

9.  Same— Inbtbuctions— Theobt  of  Case. 

Where,  in  a  suit  on  a  note  given  for  im- 
provements on  state  land  and  for  certain  hogs, 
payable  when  defendant  obtained  the  land  from 
the  state  as  an  actual  settler,  there  was  evidence 
that  plaintiff  had  failed  to  deliver  the  hoxs,  an 
instruction  that  if  the  contract  conveyed  all  plain- 
iff's  rights,  title,  and  interest  in  the  land,  and 
contained  all  plaintiff  was  to  do  in  the  perform- 
ance of  the  sale,  then  the  jury  should  find  for 
plaintiff  in  the  amount  sued  for  less  the  reason- 
able market  value  of  the  hogs  undelivered,  af- 
firmatively presented  plaintiff's  theory  of  the 
case,  and  was  properly  given. 

10.  Samb— Verdict— JuDOMitNi, 

In  an  action  on  a  note  for  $350  for  the 
price  of  improvements  on  certain  state  lands 
and  25  head  of  hogs,  the  court  charged  that,  if 
plaintiff  had  performed  his  part  of  the  contract 
except  to  deliver  the  hogs,  he  was  entitled  to  re- 
cover the  amount  sued  for  less  the  reasonable 
market  value  of  the  hogs  undelivered.  A  verdict 
was  returned  for  plaintiff  for  $350  on  the  note, 
with  6  per  cent,  interest  thereon  from  June  20. 
1906,  and  allowing  defendant  $2  a  head  for  25 
head  of  hogs,  on  which  verdict  judnnent  was  ren- 
dered against  defendant  for  $850,  with  6  per 
cent,  interest  from  June  20.  1906.  with  costs, 
less  $.50.  Held,  that  the  verdict,  while  sufficient 
to  support  a  judgment  for  plaintiff,  was  errone- 
ous, in  that  it  should  have  provided  for  a  deduc- 
tion of  the  value  of  the  hogs  from  the  $350.  and 
then  allowed  interest  on  the  balance  at  6  per 
cent,  from  the  date  specified. 

Appeal  from  Edwards  County  Court ;  G.  A. 
Hough,  Judge. 

Action  by  J.  W.  McFatter  against  F.  M. 
Taylor.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Judgment  corrected  and  affirmed. 

L.  Old,  for  appellant. 

NEILL,  J.  This  suit  was  brought  on  March 
27,  1907,  by  J.  W.  McFatter  against  F.  M. 
Taylor  upon  the  following  promissory  note: 

"$350.00.  No. .  Barksdale,  Texas,  March 

18th,  1906. 

"One  day  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  John  W.  Mc- 
Fattcjr,  three  hundred  and  fifty  ($350.00)  and 
no-100  dollars,   at   Barksdale,   Texas,    with 

Interest  per  annum  from  date  hereof 

until  paid.  And  in  event  default  is  made  in 
the  payment  of  this  note  at  maturity  and  It 
Is  placed  in  the  hands  of  au  attorn^  tor 
collection,  or  1^1 1  is  brought  on  the  same, 
then  an  additional  amount  of  ten  per  cent, 
shall  be  added  to  the  same  as  collection  fees. 
It  Is  understood  that  this  note  Is  not  to  become 
due  until  Survey  974,  Cert.  1378,  Louisa  Long 
Survey,  is  awarded  to  F.  M.  Taylor  by  the 
state  of  Texas.  F.  M.  Taylor." 

It  was  alleged  In  plaintiff's  petition  that  the 
survey  mentioned  In  the  note  had  been 
awarded  by  tbe  state  to  defendant,  and  that 
by  reason  thereof  It  had  become  due  according 
to  its  tenor  and  effect,  and  that  It  had  been 


placed  In  the  hands  of  an  attorney  for  rallec 
tlon  and  suit  brought  thereon.  Judgment  was 
asked  for^  the  principal,  Interest,  and  attor- 
ney's fee  due  on  the  note.  The  defendant  after 
interposing  a  general  denial  pleaded  specially 
that  at  the  time  the  note  was  executed  he  and 
plaintiff  entered  into  tbe  following  contract  in 
writing: 

"Tbe  State  of  Texas,  County  of  Eidwards: 
This  agreement  between  John  W.  McFatter 
party  of  the  first  part  and  F.  M.  Taylor  party 
of  .tbe  second  part  both  parties  of  E}dward9 
county,  Texas,  witness  the  following  contract, 
to  wit:  The  first  party  has  this  day  sold  to 
tbe  second  party  all  of  his  improvements  of 
whatever  nature  or  description  together  with 
twenty-five  head  of  hogs,  located  and  being 
situated  on  Survey  974,  (Tert.  1378,  Louisa 
Long  (original  grantee)  situated  and  lying 
across  tbe  dividing  line  of  Edwards  and  TTvalde 
counties,  Texas,  and  tbe  first  party  by  these 
presents  conveys  all  and  singular  the  rights 
he  owns  and  claims  in  and  unto  the  above- 
described  tract  of  land  by  reason  of  a  lease 
for  five  years  from  tbe  state  of  Texas,  to  one 
E.  L.  Witt,  the  original  lessee  thereof  and 
from  whom  and  under  whom  tbe  first  party 
claims  said  land.  *  *  •  In  consideration 
of  the  above  and  foregoing  stipulations  the 
second  party  hereby  agrees  and  binds  himself 
by  his  written  promissory  note  this  day  exe- 
cuted to  the  first  party  to  pay  to  the  first  party 
the  sum  of  three  hundred  and  fifty  ($350.00') 
dollars,  as  soon  as  tbe  above-described  tract  of 
land  is  awarded  to  bim  by  purchase  from  the 
state  of  Texas,  said  second  party  hereby 
agreeing  to  make  application  as  an  actual 
settler  as  soon  as  same  goes  upon  the  market 
for  sale  to  actual  settlers  cnder  the  law. 
•  •  •  But  It  Is  expressly  agreed  and  under- 
stood that  In  the  event  the  second  party  fails  to 
get  said  land  awarded  to  him  after  making  tbe 
proper  application  therefor,  that  this  contract 
for  the  purchase  of  said  Improvements  and 
hogs  Is  to  become  null  and  void  and  of  no  force 
and  effect  and  the  first  party  shall  thereupon  be 
entitled  to  tbe  possession  to  the  bogs  and  his 
improvements,  and  tbe  second  party  shall  be 
entitled  to  the  possession  and  cancellation  oC 
his  said  note  for  $350.00.    •    •    • 

"Witness  our  hands  this  the  18th  day  of 
March,  1905.  J.  W.  McFatter, 

"F.  M.  Taylor." 

It  Is  then  alleged  that  when  tbe  note  and 
contract  were  executed,  as  an  inducement  for 
the  execution  of  the  same,  plaintiff  fraudu- 
lently represented  to  defendant  that  he  was 
tbe  owner  of  the  lease  for  five  years  on  the 
Louisa  Long  survey  by  virtue  of  a  transfer 
from  E.  L.  Witt,  tbe  original  lessee  from  the 
state:  that  he  owned  all  the  Improvements 
thereon,  and  of  a  certain  stock  of  bogs  on  and 
In  the  vicinity  of  the  survey;  that  defendant, 
acting  In  good  faith,  relying  on  said  represen- 
tations and  believing  them  to  be  true,  pur- 
chased tbe  unexpired  lease  with  the  preferred 
right  to  the  survey  and  all  the  Improvements 
thereon  and  tbe  stock  of  hogs,  executing  the 
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note  sued  on  Id  c-onsideration  thereof,  and 
agreed  to  make  application  for  the  purchase 
of  the  survey  as  an  actual  settler  thereon; 
that  In  accordance  with  his  part  of  the  con- 
tract the  defendant  applied  to  the  proper  au- 
thorities for  the  purchase  of  the  snrrey  as 
an  actual  settler,  and  did  all  he  could  to 
obtain  the  award  of  the  land  as  an  actual 
settler,  under  the  rights  he  acquired  by  said 
purchase  from  the  plaintiff  by  virtue  of  said 
cmtract;  that  plaintiff,  in  disregard  of  his 
c(Hitract  and  agreement,  attempted  to  sell  the 
land — lease  improvements  and  rights  which  he 
bad  sold  to  defendant  to  other  parties — and, 
though  frequently  requested,  failed  and  refused 
to  deliver  the  25  head  of  hogs  which  defendant 
had  purchased  from  him;  that  the  consider- 
ation for  the  execution  of  the  note  has  wholly 
failed,  for  the  reason  plaintiff  did  not  transfer 
any  rights  or  title  whatever  to  the  lease  of 
said  land  or  Improvements  thereon,  nor,  the 
preference  right  to  defendant  to  purchase  the 
land  from  the  state  as  an  actual  settler  at 
the  time  of  the  execution  of  the  note;  for 
that  he  had  no  rights  to  transfer,  they  having 
been  forfeited  to  the  state.  Wherefore  the 
answer  alleged  that  there  was  no  consideration 
for  said  note,  and  the  same  Is  void  and  should 
be  canceled.  The  substance  of  this  plea,  with 
some  elaboration,  is  repeated  In  two  other 
parts  of  the  answer,  which  sets  up  a  cross- 
action  for  damages  against  the  plaintiff,  tar 
failure  to  deliver  the  hogs  purchased  from 
him. 

By   a    supplemental   petition,   the   plaintiff 
Interposed  general  and  Sipecial  exceptions  to 
defendant's  plea  of  failure  of  consideration 
and  cross-bill,  and  in  replication  thereto  plead- 
ed as  follows:  "Specially  answering  defend- 
ant's original  answer  the  plaintiff  says  that  it 
is  true  that  he  did  on  March  18,  1906,  execute 
the  written  agreement  and  transfer  of  bis 
leasehold  Interest  in  section  No.  974,  Louisa 
Long,  land  mentioned  and  described  In  defend- 
ant's  original  answer;    that  in  doing  so  he 
did  perform  everything  that  was  required  of 
blm  under  the  terms  of  his  contract ;  that  he 
delivered   the  improvements  thereon   to  de- 
fendant ;    that  defendant  has  had  peaceable 
and  adverse  possession  of  the  same,  ever  since 
using  and  enjoying  the  same  to  his  own  exclu- 
sive benefit;    that  plaintiff  offered  to  deliver 
the  said  25  head  of  hogs,  and  would  have  done 
so  except  of  the  refusal  of  defendant  to  re- 
ceive  them,  and  plaintiff  has  ever  been  and 
is  willing  to  deliver  said  25  head  of  hogs,  but 
is  not  willing  and  is  under  no  obligations  to 
deliver  their  Increase;   and  that  in  heretofore 
offering  to  deliver  the  said  25  head  of  hogs 
plaintlflf  went  beyond  the  stipulations  of  his 
written  agreement,  which  only  bound  him  to 
deliver  them  when  the  said  land  was  awarded 
to  the  defendant     (7)  Further  specially  an- 
swering  plaintiff  says  that  defendant  holds 
possession  of  and  clalmS'  the  said  Louisa  Long 
survey  and  all  Improvements  thereon,  and  has 
never  offered  to  return  the  same  or  any  part 
thereof  to  this  plaintiff:    tiiat  said  land  was 


awarded  to  the  defendant  on  June  30,  1900. 
and  the  date  of  sale  thereof  was  May  29, 1906, 
and  defendant  holds  and  claims  same  as  his 
own;  and  plaintiff  says  that  the  defendant 
is  truly  estopped  from  denying  the  validity 
of  plaintiff's  note;  and  plaintiff  prays  judg- 
ment as  in  his  original  petition." 

The  case  was  tried  by  a  Jury,  who  returned 
the  following  verdict:  "We,  the  Jury,  find 
that  the  plaintiff,  J.  W.  McFatter,  should 
recover  of  F.  M.  Taylot  the  $350  note,  with 
6  per  cent,  interest  thereon  from  the  20th  day 
of  June,  1906,  and  we  allow  F.  M.  Taylor  the 
sum  of  12  per  head  for  25  bead  of  hogs."  Up- 
on this  verdict  judgment  was  rendered  "that 
plaintiff,  J.  W.  McFatter,  do  have  and  recover 
of  and  from  the  defendant,  F.  M.  Taylor, 
the  sum  of  $360,  with  6%  interest  thereon 
from  the  20tb  day  of  June,  1906,  together 
with  all  costs  in  this  behalf  expended,  less 
the  sum  of  $50  credited  thereon,  as  found 
by  the  verdict  of  the  jury." 

The  evidence  shows  that  the  note  and  con- 
tract recited  herein  were  parts  of  the  same 
transaction ;  that  the  contract  expressed  the 
consideration  for  which  the  note  was  given; 
that  defendant,  In  pursuance  of  the  contract, 
took  possession  of  the  land  and  of  the  im- 
provements thereon ;  that  he  has  never  been 
disturbed  in  his  possession,  nor  in  the  use 
and  enjoyment  of  the  improvements ;  that  on 
June  20,  1906,  the  land  was  awarded  to  the 
defendant  upon  his  application  to  purchase 
the  same,  filed  in  the  General  Land  Office  on 
May  29,  1906 ;  that  plaintiff  failed  to  deliver 
the  hogs  he  sold  to  defendant,  and  that  thcdr 
value  was  $60,  as  found  by  the  jury. 

Ooncluslons  of  Law. 

1.  The  court  did  not  err  in  admitting  In 
evidence  the  note  described  in  our  statement 
of  the  case  over  the  objection  of  defendant 
that  it  was  different  from  the  one  described 
in  plaintiff's  petition,  as  is  complained  of  in 
the  first  assignment  of  error.  The  petition 
did  not  allege  that  the  name  of  the  payee, 
as  written  In  the  note,  was  "J.  W.  McFatter," 
but  that  the  plaintiff  was  J.  W.  McFatter. 
and  that  the  note  was  made  to  him ;  nor  did 
It  allege  that  the  note  expressed  upon  its 
face  that  It  bore  6  per  cent  interest,  but  that 
it  did  bear  that  rate  of  interest.  The  pro- 
duction of  the  note  by  plaintiff  was  evidence 
of  these  allegations,  when  it  was  shown  by 
the  undisputed  evidence,  as  well  as  by  the 
admissions  of  defendant,  that  the  note  was 
made  to  the  plaintiff.  The  rate  of  interest 
not  being  expressed  in  the  note,  the  law  fixed 
it  at  6  per  coit  per  annum,  and  the  allega- 
tion that  it  bore  that  rate  of  Interest  was 
proved  by  its  introduction  in  evidence. 

2.  The  court  did  not  err  in  sustaining  the 
objection  of  plaintiff's  counsel  to  the  ques- 
tion: "Is  it  not  a  fact  that  you  have  contin- 
ually, since  you  have  lived  In  the  neighbor- 
hood, had  trouble  and  lawsuits  with  your 
neighbors?" — asked    him    on    crass-examina- 
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tion  by  defendant.  An  affirmative  answer, 
which  was  expected  to  be  elicited,  would  In 
no  way  have  discredited  plaintiff's  testimony, 
though  it  might  have  created  prejudice  either 
against  him  or  his  neighbors  In  the  mind  of 
the  Jury. 

8.  While  It  has  been  permitted  on  cross- 
examination  to  ask  a  witness  such  a  question, 
as,  "Is  It  not  a  fact  that  you  feel  very  unkind- 
ly towards  defendant,  and  have  made  a 
complaint  against  him,  charging  him  with 
a  felony  since  he  bought  this  land  from  the 
state?"  which  was  asked  plaintiff  by  defend- 
ant's counsel.  It  Is  within  the  sound  discre- 
tion of  the  trial  Judge  whether,  if  objected 
to,  the  witness  will  be  compelled  or  permit- 
ted to  answer  it  It  cannot  be  said  that  the 
trial  court  abused  Its  discretion  in  sustaining 
an  objection  to  the  question. 

4.  Unquestionably,  it  was  error  for  the 
court  to  permit  plaintiff  to  be  asked  by  his 
counsel  and  to  answer  this  question,  "Is  it 
not  a  fact,  Mr.  McFatter,  that  you  have  done 
everything  required  of  you  by  the  contract 
between  you  and  defendant?"  over  the  objec- 
tion of  defendant  that  it  calls  for  a  conclu- 
sion of  the  witness.  It  was  for  the  Jury  to 
determine  from  the  evidence,  under  proper 
instructions  from  the  court,  showing  what 
was  done,  whether  plaintiff  had  performed 
such  acts  as  his  contract  required,  and  not  for 
him  to  testify  to  his  conclusion,  which  may 
or  may  not  have  embraced  what  was  done 
or  omitted  to  be  done  by  him,  that  he  had 
done  everything  required  of  him  by  the  con- 
ti^ct.  But  as  it  is  apparent  from  undisputed 
evidence  that  he  did  do  everything  he  promis- 
ed to  do  under  the  contract,  except  deliver 
the  25  head  of  hogs,  and  that  the  defendant 
has  received  from  him  the  possession  of  the 
land,  the  value  of  the  improvements,  has 
been  enabled  to  obtain  the  award  from  the 
state  to  the  survey,  and  has  been  allowed 
by  the  Jury  the  value  of  the  hogs,  it  Is  clear 
that  he  was  not  Injured  nor  in  any  way  prej- 
udiced by  the  failure  of  the  court  to  sustain 
his'  objection  to  the  question,  and  In  allowing 
plaintiff  to  answer,  "7es;  I  have  done  ev- 
erything required  of  me." 

6.  The  measure  of  damages  for  the  failure 
of  the  plaintiff  to  deliver  the  25  head  of 
hogs  wa«  their  value  at  the  time  he  should 
have  delivered  them  under  the  contract,  with 
interest  thereon  at  the  rate  of  6  per  cent,  per 
annum  from  that  time  until  the  time  the  case 
was  tried.  Therefore  the  court  did  not  err, 
as  Is  claimed  by  the  fifth  assignment  of  er- 
ror, in  refusing  to  permit  the  defendant  to 
testify  as  to  the  value  of  the  hogs  and  their 
Increase  at  a  time  long  after  they  should 
have  been  delivered  under  the  terms  of  the 
contract. 

6.  We  know  of  no  principle  of  law  under 
which  the  letters  from  J.  J.  Terrell  to  the 
defendant,  the  exclusion  of  which  is  com- 
plained of  In  the  eighth  assignment  of  error, 
could  have  been  introduced  in  evidence.  They 
were  clearly,  as  between  plaintiff  and  defend- 


ant, res  inter  alios  acta,  and  for  that  reason 
inadmissible  as  evidence. 

7.  The  court  did  not  err  In  overruling  de- 
fendant's motion  to  instruct  a  verdict  for  the 
defendant,  as  is  complained  of  In  the  ninth 
assignment  of  error.  On  the  contrary,  the 
state  of  the  evidence  upon  every  issue,  save 
the  nondelivery  and  value  of  the  hogs,  was 
such  as  would  have  rather  required  a  per- 
emptory instruction  in  favor  of  the  plaintiff. 

8.  To  have  given  defendant's  special  charge 
No.  2  would  have  been  tantamount  to  a  per- 
emptory instruction  for  the  defendant.  The 
contract  between  the  parties  contains  an 
agreement  on  the  i>art  of  the  defendant  to 
make  an  application  to  purchase  the  land,  as 
an  actual  settler,  from  the  state  "as  soon  as 
the  same  goes  upon  the  market  for  sale  to 
actual  settlers  under  the  law,"  and  to  pay 
plaintiff  the  note,  "as  soon  as  *  *  *  the 
tract  of  land  is  awarded  to  him  as  a  purchas- 
er from  the  state  of  Texas."  Under  these 
terms  the  defendant  became  liable  to  plain- 
tiff upon  the  note  as  soon  as  the  land  was 
awarded  to  him  as  a  purchaser, .  regardless 
of  when  he  made  the  application,  or  when 
the  land  was  placed  upon  the  market  for  sale 
to  actual  settlers. 

9.  There  was  no  error  In  the  court's  in- 
structing the  Jury  at  plaintifTs  request  as 
follows:  "Ton  are  instructed,  at  the  request 
of  the  plaintiff,  as  a.  part  of  the  law  of  this 
case,  that  if  you  find  from  a  preponderance  of 
the  evidence  that  the  contract  of  March  18, 
1905,  conveyed  from  plaintiff  all  the  rights, 
titles,  and  Interest  which  plaintiff  claimed  to 
have  owned  in  the  Louisa  Long  survey  on 
the  18th  day  of  March,  1905;  and  you  further 
find  that  said  contract  contained  all  that 
plaintiff  was  to  do  in  the  performance  of 
said  sale — ^then  you  will  find  for  the  plain- 
tiff the  amount  sued  upon,  less  the  reason- 
able market  value  of  the  hogs  undelivered, 
if  you  find  that  they  were  not  delivered." 
This  special  charge  presented  affirmatively 
the  plaintiff's  theory  of  the  case,  and,  instead 
of  Its  being  error  to  give  it,  its  refusal  would 
have  been  error.  Ry.  v.  McOlamory,  89  Tex. 
635,  85  S.  W.  1058;  G.  C.  &  S.  F.  Ry.  v.  Wal- 
ters (Tex.  Civ.  Aw).)  107  S.  W.  860. 

10.  We  believe  the  verdict  is  sufficient  to 
support  a  Judgment  In  favor  of  the  plaintiff; 
for  when  it  is  read  in  the  light  of  the  plead- 
ings it  is  evident  that  the  Jury  intended  to 
find  for  plaintiff  $350,  the  amount  for  whic^ 
the  note  was  given,  less  $50,  the  value  of  the 
hogs,  with  interest  from  June  20,  1906.  Thi? 
Judgment  on  the  verdict  should  have  heed 
that  the  plaintiff,  J.  W.  McFatter,  do  have 
and  recover  from  the  defendant,  F.  M.  Tay- 
lor, the  sum  of  $300,  with  Interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  June 
20,  1906.  For,  as  it  is  entered,  the  plaintiff 
is  allowed  Interest  on  the  entire  amount  for 
which  the  note  was  given. 

We  will  here  make  the  correction  of  the 
Judgment  indicated,  and,  with  such  correc- 
tion, it  will  be  affirmed. 
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BDRCH  y.  HESTER  &  LAWHORN. 

(Conrt   of  Civil   Appeals    of  Texas.     April   1, 
1908.) 

1.  BSOKKBS  —  SAXE  of  LAND  —  PBinOIPAI.'S 

Right  to  SeU/— Waives. 
Unless  the  principal  has  expressly  waived 
his  right  to  sell  land  placed  in  the  hands  of  a 
broker  for  sale,  he  is  at  liberty  to  make  a  sale 
bimself.  in  which  case  he  will  not  be  liable  to 
the  broker  for  commissions,  if  the  broker's  ef- 
forts were  not,  in  fact,  the  procurinR  cause  of 
the  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  8,  Brokers,  f  74.] 

2.  Sahe  —  Pebfobkance  of  Bbokeb's  Sebv- 

ICES. 

Where  a  broker's  contract  for  the  sale  of 
land  required,  not  only  the  findinf;  of  a  purchas- 
er, but  a  sale  to  him  by  the  broker,  and  it  was 
ipecially  agreed  that  no  commission  should  be 
paid  unless  a  sale  was  actually  made  by  the 
broker,  he  could  not  recover  commissions  for  a 
sale  made  to  F.  and  others  by  the  owner  because 
be  had  submitted  the  land  to  F;  alone,  who  wag 
unwilling  and  unable  to  purchase  on  the  terms 
fixed  by  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  &  Brokers,  i  74.] 

Appeal  from  Medina  County  Court;  H.  E. 
Haass,  Judge. 

Action  by  Hester  &  Lawhom  against  Ell 
Bnrcb.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed  and  rendered. 

De  Hontel  &  Fly,  John  T.  Briscoe,  and  Geo. 
Powell,  for  appellant.  L.  J.  Bracks  and  L. 
B.  Camp,  for  appellees. 

FliT,  J.  This  is  a  suit  instituted  by  ap- 
pellees to  recover  $700  alleged  to  be  due  by 
appellant  for  commissions  for  the  sale  of  land. 
The  cause  was  tried  by  Jury,  and  resulted 
in  a  verdict  and  judgment  for  appellees  in 
the  sniB  of  $700. 

It  is  alleged  in  tbe  petition  that  appellees 
had  been  Instructed  by  appellant  to  sell  tbe 
800  acres  of  land  at  $18  an  acre,  and  that  <Jn 
August  16k  1906,  O.  W.  Hester,  one  of  the 
appellees,  had  offered  the  land  at  that  price 
to  one  John  Fullerton,  and  had  Induced  him 
to  look  at  the  land,  and  "expended  much 
time  In  explaining  to  the  said  John  Fuller- 
ton  the  kind  and  quality  of  said  land,  and  in 
making  representations  as  to  Its  merits,  all 
of  which  work  of  plaintiffs,  and  the  repre- 
sentations made  by  said  O.  W.  Hester,  in- 
duced the  said  John  Fullerton  to  purchase 
said  land."  It  was  further  alleged  "that 
thereafter,  to  wit,  on  or  about  the  3d  day  of 
Sq>tember,  1906,  after  said  O.  W.  Hester  had 
informed  said  Fullerton  as  to  the  kind  and 
quality  of  said  land  and  the  price  thereof, 
and  after  defendant  had  been  fully  Informed 
that  plaintiffs  had  discovered  said  purchas- 
er and  bad  Induced  him  to  consider  the  mat- 
ter of  pmrchasing  said  land,  defendant  sold 
said  land  to  the  said  John  Fullerton  for  the 
total  consideration  of  $14,000 ;  that  the  said 
Ell  Bnrch  has  delivered  to  tbe  said  John 
Fullerton,  H.  Landa,  and  O.  A.  Schley  a  war- 
ranty dec>d  to  said  property,  and  received  the 
consideration  therefor  consisting  of  part  cash 


and  the  remainder  evidenced  by  vendor's  lien 
notes."  John  Fullerton,  who  was  a  witness 
for  appellees,  swore  that  Hester  did  not  offer 
to  sell  the  land  to  him  in  the  first  conversa- 
tion he  had  with  him;  but,  in  speaking  about 
a  man  who  bad  called  him  out  to  talk  to 
him  about  lands,  he  said  he  thought  he  would 
sell  the  man  the  Thompson  land  or  the  Bnrch 
land,  and  remarked  that  the  Burch  land  was 
a  fine  tract  and  told  him  the  price  per  acre. 
That  was  the  entire  conversation,  and  Ful- 
lerton left  and  on  his  way  met  appellant, 
who  told  him  that  he  wanted  to  sell  either 
some  lots  In  Devlne  to  a  gin  company,  of 
which  Fullerton  was  manager,  or  he  wanted 
to  sell  his  ranch.  Fullerton  asked  him  about 
the  ranch,  and  they  discussed  the  ranch  and 
terms,  and  Fullerton  told  him  that  he  would 
buy  the  ranch  if  the  price  could  be  .agreed  on. 
Appellant  then  agreed  to  take  Fullerton  In 
a  day  or  two  to  see  the  ranch.  The  next  day 
Fullerton  met  Hester,  and  told  him  about  tbe 
conversation  with  appellant,  and  Hester  said 
"the  Burch  ranch  was  a  fine  proposition,  and 
a  good  investment,  and  that  it  was  his  judg- 
ment that  the  Burch  land  In  three  years 
would  be  worth  from  $30  to  $35  per  acre." 
Hester  also  asked  Fullerton  in  that  conver- 
sation to  tell  Burch  that  he,  Fullerton,  had 
talked  to  him,  Hester,  about  the  land,  and 
that  the  latter  was  claiming  a  commission. 
Fullerton  did  tell  appellant  what  Hester  had 
said,  but  appellant  said.  If  be  made  tbe  sale, 
Hester  was  not  entitled  to  any  commission. 
The  ranch  was  shown  to  Fullerton  by  ap- 
pellant, and  he  told  appellent  that  he  would 
take  400  acres  of  the  ranch,  all  he  was  able 
to  buy  at  $16  an  acre,  and  appellant  replied 
that  he  would  not  sell  the  ranch  for  less  than 
$18  an  acre.  They  separated;  appellant  stat- 
ing that  he  would  see  him  again.  The  wit- 
ness stated :  "I  never  bought  the  Burch  land, 
and  tbe  trade  I  was^  on  with  Burch  fell 
through.  W^  did  not  trade  because  I  did  not 
consider  the  land  as  worth  over  $16  per  acre. 
Hester  never  did  offer  to  show  me  tbe  Burch 
land.  He  never  offered  to  take  me  to  Burch 
to  talk  oyer  the  proposition  with  Burch.  All 
Hester  ever  said  about  tbe  Burch  land  is 
what  I  have  already  told  here.  Hester  never 
tried  to  get  me  to  enter  Into  a  contract  to 
buy  the  Burch  land  at  any  time.  The  first 
man  that  ever  talked  to  me  about  tbe  Burch 
land  was  G.  A.  Schley.  He  told  me  that  tbe 
Burch  land  was  for  sale,  and  he  thought  if 
we  could  buy  It  for  $14  per  acre  we  ought 
to  buy  It  *  •  •  The  land  was  afterwards 
bought  by  G.  A.  Schley  from  Burch  for  Lan- 
da, Schley,  and  myself.  This  purchase  was 
consummated  on  September  6,  1906,  by  writ- 
ten contract.  I  don't  consider  that  Hester 
had  anything  to  do  with  this  sale.  This  sale 
was  made  between  Schley  and  Burch.  I  was 
present  when  it  was  made.  It  was  made  in 
the  glnhouse.  There  was  no  one  present  but 
Schley,  Burch,  and  myself.  This  was  on  the 
3d  or  4th  of  September,  1906.  The  trade  I 
was  on  with  Burch  was  off.     We  couldn't 
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agree  on  the  prioe.  *  »  •  The  price  that 
Schley  paid  tor  the  Burch  land  per  acre  was 
$17.  Hester  never  did  any  more  towards  sell- 
ing the  Burch  land  to  me  than  what  I  have 
already  testified  about.  Schley  fii:Bt  talked 
to  me  about  the  land  some  time  in  July,  but 
I  don't  remember  the  date.  After  I  offered 
Burch  $16  per  acre  tor  400  acres  of  his  land, 
and  be  turned  it  down,  I  never  spoke  to  him 
any  more  about  his  land." 

Hester's  testimony  was  not  in  conflict  with 
that  of  FuUerton,  but,  on  the  other 'hand, 
agreed  with  it  on  all  material  points.  He 
testified  to  the  firsj  conversation  as  did  Ful- 
lerton,  and  stated:  "Fulierton  told  me  that. 
If  I  could  sell  a  piece  of  land  that  he  owned 
and  the  Burch  land  was  as  represented,  he 
would  buy  the  Burch  land.  I  told  him  that  I 
could  probably  sell  bis  land  for  him,  and  he 
said:  'All  right.  Tou  sell,  and  I  will  buy 
the  Burch  land.'  •  •  *  I  did  not  offer 
to  show  the  Burch  land  to  Fulierton.  I  did 
not  offer  to  take  Fulierton  to  see  Burch  about 
the  land.  •  •  •  I  never  sought  to  have 
Fulierton  to  enter  into  a  contract  with  Burch 
binding  him  to  buy  the  land.  I  never  did 
tell  Burch  anything  about  Fulierton.  I  never 
spoke  to  him  until  the  day  he  handed  me 
the  note  taking  bis  land  off  the  market." 
Hester  stated  that  the  agreement  between 
him  and  appellant  "was  that,  if  I  found  a 
buyer  and  made  a  sale,  I  was  to  have  5  per 
cent,  commission  on  same."  Appellant  agreed 
that  was  the  contract  he  had  with  Hester,  but 
stated,  further,  that  "if  I  found  the  buyer,  or 
if  anybody  else  found  him  and  a  sale  was 
made,  I  would  not  pay  him  anything.  Hes- 
ter then  said:  'Suppose  I  find  a  buyer  and 
fail  to  make  a  sale,  and  afterwards  you  make 
a  sale  to  the  same  par^,  what  about  It?'  I 
told  him  in  that  case  he  would  not  get  any- 
thing." He  was  corroborated  In  that  state- 
ment by  H.  M.  Xj.  Torbett  The  statement 
was  not  denied  by  Hester;  but  in  fact,  ac- 
cording to  bis  own  version  of  the  contract, 
he  not  only  had  to  find  a  purchaser,  but  had 
to  make  a  sale  in  order  to  earn  the  commis- 
sion. Hester  testified  that  appellant  did  not 
reserve  the  right  to  sell  the  land  himself,  but 
it  is  the  law  that,  unless  the  principal  has 
expressly  waived  his  right  to  sell,  he  is  at 
perfect  liberty  to  sell  the  property,  notwith- 
standing be  had  employed  a  broker,  and  in 
case  of  such  a  sale  he  will  not  be  liable  to 
the  broker  for  commissions,  if  the  broker's 
efforts  were  not,  in  fact,  the  procuring  cause 
of  the  sale.     Wylie  v.  Bank,  61  N.  Y.  415. 

Before  the  broker  can  lay  claim  to  com- 
missions for  a  sale,  he  must  produce  a  pur- 
chaser who  is  ready,  willing,  and  able  to 
take  the  property  upon  the  terms  fixed  by 
the  owner  or  employer.  He  must  be  the  effi- 
cient agent  or  procuring  cause  of  the  sale. 
His  efforts  must  result  in  a  sale  of  the  prop- 
erty. These  rules  prevail  in  all  cases  where 
brokers  are  claiming  commissions  for  sales 
made  by  them,  and  would  have  peculiar  ap- 
plication in  a  case  where  the  terms  of  the 


contract  required,  not  only  the  finding  of 
a  pnrdiaser,  but  a  sale  to  him  by  the  bro- 
ker, and  in  which  it  was  specially  agreed 
that  no  commissions  should  be  paid  unless 
the  sale  was  actually  made  by  the  agent  or 
broker.  As  stated  in  the  headnote  of  the  New 
York  case  dted:  "Where  a  broker  employed  t» 
sell  real  estate  <^>ens  negotiations,  but,  failing 
to  bring  the  customer  to  the  specified  terms, 
abandons  them,  and  the  principal  sul)sequent- 
ly  sells  to  the  same  person,  he  is  not  liable 
to  the  broker  for  commissions."  If  the  evi- 
dence of  Fulierton  is  to  be  credited,  and  it 
is  not  controverted  by  any  one,  appellee  did 
not  procure  a  purchaser  who  was  willing 
and  ready  to  take  the  land,  and  who  was  able 
to  pay  cash  for  it  Fulierton  was  not  will- 
ing to  take  the  Burch  ranch,  but  only  a  part 
of  it,  and  he  was  not  able  to  pay  cash  for 
that  part,  and  he  so  informed  appellee. 
He  was  not  willing  to  teke  the  land  on  the 
terms  fixed  by  appellant,  but  refused  to  pay 
that  sum,  because  he  thought  it  too  much. 
He  swore  that  his  attention  was  directed  to 
the  land,  not  by  appellee,  but  by  Schley,  and 
the  land  was  eventually  sold  to  Scliley,  Ful- 
ierton, and  Landa.  Appellee  was  not  the 
procuring  cause  of  that  sale,  and  the  testi- 
mony falls  to  disclose  any  act  upon  the  part 
of  appellee  that  tended  to  bring  about  the 
sale.  Wilson  v.  Ellis  (Tex.  Civ.  App.)  106  a 
W.  1152.  The  contract  in  this  case  was  not 
only  for  the  procurement  of  a  purchaser  by 
appellee,  but  it  also  stipulated  that  appellee 
should' not  be  paid  unless  a  sale  was  consum- 
mated. The  contract  was  for  a  purchaser 
who  would  buy  upon  the  terms  fixed  by  ap- 
pellant. No  such  purchaser  was  procured 
by  appellee,  and,  if  he  had  been  the  procure 
ing  cause  of  Puller  ton's  seeking  appellant,  he 
would  not  be  entitled  to  commissions  because 
Fulierton  did  not  want  the  whole  of  the  land 
and  refused  to  pay  the  price  demanded.  The 
case  of  Duval  v.  Moody,  24  Tex.  Civ.  App.  627, 
60  S.  W.  269,  decided  by  this  court,  is  conclu- 
sive against  the  demands  of  appellee.  It 
would  Involve  a  useless  expenditure  of  time 
and  money  to  try  this  case  again,  for  the 
facts  seem  to  have  been  fully  developed,  and 
we  will  therefore  exercise  the  power  and  au- 
thority vested  in  us  by  the  statutes  of  this 
state,  and  end  this  litigation  here.  Article 
1029,  Rev.  St  1805;  Henne  t.  Moultrie,  97 
Tex.  216,  77  8.  W.  607. 

The  Judgment  is  reversed  and  Judgment 
here  rendered  in  favor  of  appellant 


HARRIS  V.  ROBINSON  &  MARTIN. 

(0>urt  of  Civil   Appeals   of  Texas.    March  4, 

1908.    On  Rehearing,  April  1,  190&) 

1.  Justices  of  the  Peacb— AppbaI/— RKQtn- 
siTES  roB  Tbansfeb  op  Caubb— SHowiua  in 
Recobd. 

To  confer  jurisdiction  on  the  county  couit 
of  a  case  appealed  from  a  Justice's  conrt  where- 
in a  moneyed  judgment  was  recovered  it  mnat 
affirmatively  appear  from  the  face  of  the  record 
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that  an  appeal  bond  or  the  affidavit  required  by 
•tatnte  was  filed. 

[Ed.  Note.— Kur  cases  in  point,  see  Cent.  Dig. 
ToL  31,  Justices  of  the  Peace,  i  613.1 

On  Rehearing. 

2.  AfpeaI/— Review— Questions  or  Fact. 

Findintn  of  the  trial  court,  baaed  on  evi- 
dence supporting  them,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DIk. 
vol.  3.  Appeal  and  E>ror,  H  3979-3982.1 

8.  Same— Has)clx88  Ebbob. 

Erroneous  rulings  of  tiie  trial  court,  which 
do  not  affect  the  disposition  of  the  case,  are  not 
ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  4033.1 

Appeal  from  Travis  Couuty  Court;  John 
TV.  Homsby,  Jtidge. 

Action  by  Jim  Harris  against  Robinson  & 
Martin.  Judgment  for  defendants,  and  plain- 
tiff appeals.     AfBrmed. 


Chas.    Stephenson    for    appellant. 
BmeggerbofC,  for  appellees. 


Wm. 


FISHER,  C.  J.    Ai^tellant,  Harris,  brought 
this  suit  In  the  Justice's  court,  precinct  No.  3, 
of  Travis  county,  against  the  appellees,  for 
the  sum  of  $175,   ns  damages  to  his  crop, 
occasioned  by  the  alleged  negligence  of  the 
•nEtellees  and  their  employte  In  leaving  a 
gate  open,  thereby  permitting  sto<^  to  enter 
appellant's  field  and  destroy  the  crop.     The 
appellant  recovered  a  Judgment  against  the 
appellees  In  the  Justice's  court  for  $165,  from 
which  Judgment  the   appellees   appealed   to 
the  county  court,  and  there  Judgment  was 
rendered  In  their  favor  for  costs,  and  to  the 
effect  that  appellant  take  nothing  by  his  suit. 
We  have  carefully  examined  this  record, 
and  we  discover  that  It  contains  neither  an 
appeal  bond  nor  an  affidavit  In  lieu  thereof 
filed  In  the  Justice's  court.    In  Pace  v.  Webb, 
79  Tez.  317,  15  S.  W.  269,  and  Packenius  v. 
Petri   (Tex.  Civ.  Kpp.)  29  S.  W.  1095,  and 
other  cases  that  might  be  cited.  It  Is  held 
that.  In  order  to  perfect  an  appeal  from  the 
Justice's  court  by  a  party  against  whom  a 
nwneyed  Judgment  has  been  rendered.  It  Is 
necessary  to  execute  an  appeal  bond  or  make 
a  pauper's  affidavit  In  lieu  thereof.     In  Mc- 
Carthy V.  North  Texas  Loan  Co.  (Tex.  Civ. 
App.)    101   S.  W.  267,  and  Royal   Fraternal 
Union  V.  Bedford,  105  8.  W.  523,  20  Tex.  Ct. 
Rep.  26,  and  cases  there  dted,  and  in  Maley 
V.    Mnndy,   107   S.   W.  905,   In   the   original 
opinion  handed  down  by  this  court  on  the 
27tb  day  of  November,  1907.  and  the  opinion 
on  rehearing  of  February  19,  1908,  it  Is  held 
that,  in  order  to  confer  Jurisdiction  upon  the 
county   court  of  a  case  appealed  from  the 
Justice's  court.  It  must  affirmatively  appear 
from  the  face  of  the  record  that  the  appeal 
bond'  or  affidavit  required  by  statute  was  ex- 
ecuted,  except  in  a  certain  class  of  cases, 
where  appeal  bonds  or  affidavits  in  lieu  there- 
of are   not  required.     A  moneyed  Judgment 
havinfT  ^)^^  recovered  In  ^he  Justice's  court 
against   Robinson  A  Martin,  they  could  not 
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appeal  to  the  county  court  unless  the  affidavit 
or  appeal  bond  was  executed.  The  attempted 
appeal  conferring  no  Jurisdiction  upon  the 
county  court,  of  course,  It  follows  that  this 
court  Is  lacking  In  Jurisdiction.  Therefore 
the  appeal  will  be  dismissed,  at  the  cost  of 
appellant. 
Appeal  dismissed. 

On  Rehearing. 

At  a  former  day  of  this  term  we  dismissed 
this  appeal  on  the  ground  that  It  did  not 
appear  from  the  record  that  steps  had  beeu 
taken  to  properly  appeal  the  case  from  the 
Justice  to  the  county  court.  Since  then  a 
motion  for  rehearing  has  been  filed.  In  which 
It  is  made  to  appear  that  a  proper  appeal 
bond  was  executed,  perfecting  the  appeal 
from  the  Justice's  court,  and  a  sufficient  rea- 
son has  been  shown  why  the  bond  was  not 
incorporated  In  the  record  perfecting  the  ap- 
peal to  this  court  Therefore  the  motion  for 
rehearing  will  be  granted,  with  the  order 
that  the  Judgment  of  dismissal  be  set  aside, 
and  the  case  be  reinstated  on  the  docket 

The  appellant  sued  the  appellees  in  the 
Justice's  court  for  $175  damages,  on  account 
of  the  destruction  of  his  croi>s  by  cattle, 
which  was  occasioned  by  the  alleged  negli- 
gence of  appellees  In  leaving  a  gate  open  In 
the  fence  Inclosing  appellant's  field  thereby 
permitting  cattle  to  enter  and  destroy  his 
crops.  Appellant  obtained  a  Judgment  In 
the  Justice's  court,  from  which  the  appel- 
lees appealed  to  the  county  court,  and  there, 
on  trial  before  the  court  without  a  Jury,. 
Judgment  was  rendered  in  favor  of  appel- 
lees, to  the  effect  that  the  plaintiff  take  noth- 
ing by  bis  suit.  The  trial  court  filed  conclu- 
rions  of  law  and  fact  There  is  a  finding  of 
the  trial  court  to  the  effect  that  the  defend- 
ants, the  appellees  here,  were  not  guilty  of 
negligence  in  leaving  the  gate  open,  and, 
there  being  evidence  In  support  of  this  find- 
ing, it  is  a  conduslTe  answer  to  the  plainticr's 
case. 

The  plalntifTs  claim  for  damages  is  predi- 
cated upon  averments  that  the  defendants 
were  guilty  of  negligence  In  leaving  the  gate 
■open,  and  if  this  was  not  the  case,  of  course, 
the  defendants  could  not  be  held  liable. 
Having  reached  thlscondusion,  it  is  not  nec- 
essary that  we  should  notice  other  attacks 
made  by  appellant  upon  the  findings  of  fact 
and  conclusions  of  law  of  the  trial  court.  If 
the  rulings  complained  of  could  be  held  erro- 
neous, it  would  not  affect  the  disposition  of 
the  case. 

Appellant  filed  in  the  county  court  a  mo- 
tion for  new  trial,  supported  by  affidavits  of 
newly  discovered  evidence.  According  to  the 
rule  announced  by  this  court  in  Railway 
V.  Blanchard,  73  S.  W.  88,  6  Tex.  Ct.  Rep. 
569,  the  motion  falls  to  show  diligence  to 
discover  this  testimony. 

Motion  for  rehearing  Is  granted.  Judg- 
ment of  dismissal  set  aside,  cause  reinstated, 
and  Judgment  of  the  court  below  affirmed. 
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TEXAS. 

(Court  of  Civil   Appeals  of  Texas.     March  21, 

1908.     Rehearing  Denied  April  11,  1908.) 

1.  ElMINENT  Domain— RAtLBOADS—GolfPENSA- 

TiON  —  Evidence  —  Cross-E^xahination  oi' 
Witness— Qdestionb  Asbuiiino  Facts. 
In  proceedings  by  a  railroad  to  condemn 
part  of  defendants  lot,  defendant  testified  that 
be  owned  a  half  interest  in  the  adjoining  lot. 
A  witness  for  defendant  was  asked  In  cross-ex- 
amination whether,  if  defendant  owned  the  tract 
not  taken  by  plaintiff,  and  also  owned  an  undi- 
vided one-half  interest  in  another  tract  adjoin- 
ing, sncb  fact  would  enhance  the  value  of  the 
portion  left  to  defendant,  and  answered  that  it 
would.  Held,  that  the  question  did  not  assume 
that  in  a  partition  of  the  adjoining  lot  defend- 
ant's interest  would  be  set  apart  next  to  that 
portion  of  the  lot  not  taken  by  plaintiff,  and 
that  defendant's  exceptions  to  the  question  and 
the  admission  of  the  answer  were  properly  over- 
ruled. 

2.  Evidence— Admissions— Acquiescence. 

Where,  in  proceedings  by  a  railroad  to  con- 
demn defendant's  lot,  it  appeared  that  defend- 
ant was  with  his  attorney  when  the  latter  ren- 
dered the  lot  for  taxes  for  a  certain  year,  that 
he  knew  the  value  at  iwhich  it  was  rendered,  and 
acquiesced  in  the  attorney's  action,  testimony 
as  to  the  rendition  value  was  admissible  as  en 
admission  on  defendant's  part. 

3.  Eminent  Domain— iNSTRtrcrioNS. 

In  proceedings  by  a  railroad  to  condemn 
part  of  defendant's  lot,  there  was  testimony  that 
the  balance  of  the  lot  remaining  would  be  in  a 
triangular  shape,  and  would  be  of  little  value; 
but  this  was  not  based  on  its  shape,  but  on  its 
small  size,  and  that  it  would  be  too  small  to 
enable  defendant  to  continue  his  business  there- 
on, and  there  was  no  testimony  that  its  shape 
would  diminish  its  value.  Held,  that  it  was 
not  error  to  refuse  to  instruct  that  in  fixing  the 
damages  the  jury  should  consider  the  injuries 
cansed  to  the  remainder  of  the  lot  by  reason  of 
the  shape  in  which  it  was  left. 

4.  Same— Width  of  Road— Depot  Facilities, 
ETC. — Statctoby  Pbovisions. 

While,  under  Rev.  St.  1895,  art.  4425,  a  rail- 
road in  laying  out  its  road  is  restricted  to  a  right 
of  way  200  feet  in  width,  such  restriction  does 
not,  under  the  express  provisions  of  Gen.  Laws 
1901  (Reg.  Sess.)  p.  46,  c.  36  (article  4445. 
Sayles'  Civ.  Ann.  St.  Supp.  1904),  apply  to  land 
sought  to  be  condemned  for  depot  facilities, 
switches,  spur  tracks,  and  freight  yards  neces- 
sary for  the  operation  of  the  road. 

Appeal  from  Dallas  County  Court;  Hi- 
ram F.  Lively,  Judge. 

Condemnation  proceedings  by  the  Missou- 
ri, Kansas  ft  Texas  Railway  Company  of 
Texas  against  F.  J.  Hengy.  From  the  Judg- 
ment, defendant  appeals.    AfBrmed. 

Geo.  H.  Plowman  and  Marcus  M.  Plowman, 
tor  appellant.    Thomas  ft  Rhea,  for  appellee. 

BOOKHOUT,  J.  This  was  a  suit  institut- 
ed by  the  appellee  against  appellant,  F.  J. 
Hengy,  for  the  condemnation  of  a  part  of  lot 
6,  block  388,  of  the  city  of  Dallas.  It  was 
alleged  that  the  land  was  necessary  for  the 
maintenance  and  operation  of  its  line  of  rail- 
road and  the  enlarging  of  Its  depot  facilities 
and  freight  yards,  etc.  A  trial  in  the  county 
court  resulted  in  a  verdict  In  favor  of  appel- 
lant for  the  land  taken  and  to  the  remaining 
portion  of  the  lot  In  the  sum  of  $2,700,  and 


$660  for  the  removal  of  his  business.  Being 
dissatisfied  with  the  verdict  and  Judgment, 
F.  J.  Hengy  perfected  an  appeal. 

The  tenth,  seventh,  and  fourteenth  assign- 
ments are  grouped  and  are  presented  to- 
gether. They  complain  of  the  court's  action 
in  refusing  certain  special  charges  requested 
by  appellant.  These  cbarg^es  relate  to  the 
question  of  the  value  of  the  land  taken,  and 
of  its  particular  value  by  reason  of  Its  fitness 
and  adaptation  for  conducting  the  business  of 
appellant.  These  charges,  in  so  far  as  they 
announce  correct  propositions  of  law,  were 
fairly  embraced  In  the  charge  of  the  court 

Charge  No.  5  sought  to  have  submitted  as 
an  element  of  damage  the  reasonable  and 
probable  extension  of  appellant's  business. 
The  evidence  was  not  sufficient  to  authorize 
the  submission  of  this  Issue.  There  was  no 
error  In  refusing  these  charges. 

Error  Is  assigned  to  the  court's  action  In 
overruling  the  exceptions  of  appellant  to  the 
following  question  to  the  wltnetu  Ftrank 
Hamm :  "If  Mr.  Hengy  owned  the  tract  here- 
in left  and  not  taken  by  the  railway  compa- 
ny, and  also  owned  an  undivided  one-half  in- 
terest in  another  tract  adjoining  said  strip 
not  taken  by  the  railway  company,  whether 
or  not  that  fact  would  in  any  way  enhance 
the  value  of  the  portion  left  to  Mr.  Hengy." 
The  objection  was  that  the  same  was  ir- 
relevant, immaterial,  Incompetent,  and  that 
plaintiff  had  not  shown  that  defendant  owned 
an  undivided  one-half  Interest  in  said  adjoin- 
ing lot,  and.  If  said  property  had  been  parti- 
tioned, defendant's  one-half  of  said  property 
might  not  necessarily  have  been  on  the  side 
adjoining  and  next  to  that  portion  which  was 
left  to  defendant  The  objections  were  over- 
ruled, and  the  witness  answered  "that.  If 
that  fact  exists,  the  market  value  would  be 
Increased."  There  was  no  error  in  overruling 
the  exceptions  to  the  question  and  admitting 
the  answer.  Hamm  was  appellant's  witness, 
and  the  question  was  asked  on  cross-exami- 
nation. The  appellant  bad  testified  that  he 
owned  a  one-half  interest  In  the  adjoining  lot. 
The  question  did  not  assume  that  In  a  parti- 
tion of  the  adjoining  lot  the  appellant's  in- 
terest would  be  set  apart  next  to  and  adjoin- 
ing that  portion  of  lot  6  left  to  appellant.    . 

Appellant  Hengy,  while  testifying  as  a  wit- 
ness, was  asked  by  counsel  for  appellee  on 
his  cross-examination  "if  he  had  not  through 
his  attorney,  A.  W.  May,  rendered  this  lot  in 
question  for  taxes  for  1903,  and  If  he  had  not 
in  said  rendition  valued  same  at  $5007"  The 
appellant  objected,  because  It  had  not  been 
shown  that  witness  himself  rendered  said 
property  for  taxation,  and  further,  that  said 
rendition  was  not  competent  evidence  to  show 
the  market  value  of  said  lot  The  objectlona 
were  overruled,  and  witness  answered :  "May- 
be I  told  him  that  I  wanted  to  render  the 
property.  He  went  with  me  to  the  court- 
bouse,  I  can't  remember  that  I  hired  him 
for  anything  that  way.  Yes,  sir;  he  looked 
at  the  books  and  rendered  the  property  for 
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taxes  while  I  was  with  him.  I  think  Mr. 
May  rendered  the  property  for  taxes  about  a 
year  ago.  That  would  be  1906.  I  believe 
he  rendered  It  for  the  same  value  as  it  was 
the  year  t>efore.  I  don't  know  that  I  told 
him  to  render  It  at  the  same  value  it  was  the 
year  before  or  not.  I  was  with  him  when 
he  rendered  It"  The  appellant  having  been 
with  May  at  the  time  the  lot  was  rendered 
for  taxes,  and  it  appearing  he  knew  the  value 
at  which  it  was  rendered  and  that  he  acqui- 
esced In  May's  action,  the  testimony  was  ad- 
missible as  an  admission  on  his  part.  Boyer 
V.  St.  li.  ft  S.  F.  T.  Ry  Co;  97  Tex.  107,  76 
S.  W.  442.  The  rendition  of  the  property  as 
made  by  May  was  then  read  in  evidence,  and 
no  exception  seems  to  have  been  taken  there- 
to. The  jury  assessed  the  damages  to  the 
land  taken  and  the  damages  to  the  remain- 
der of  the  lot  at  $2,700.  It  seems  clear  from 
the  verdict  that  the  Jury  was  not  influenced 
by  the  value  put  upon  the  property  in  render- 
ing it  for  taxes. 

It  Is  contended  that  the  court  erred  in  re- 
fusing appellant's  special  charge  No.  4,  as  fol- 
lows: "You  are  Instructed  that  In  fixing  the 
amount  of  direct  damages  by  reason  of  said 
condemnation  you  will  consider  the  value  of 
the  land  taken  with  reference  to  the  entire 
tract  and  Injuries  caused  to  the  remainder 
by  reason  of  the  shape  in  which  the  land 
may  be  left,  and  if  you  find  that  the  land 
taken  will  leave  the  balance  of  said  lot  in 
such  shape  that  Its  commercial  value  will 
thereby  b^  depreciated  or  Injured,  then  you 
will  find  as  damages  the  reasonable  amount 
of  such  depreciation  or  Injury  caused  by  the 
shape  In  which  It  will  be  left,  where  the 
land  sought  to  be  condemned  herein  Is  taken." 
There  was  testimony  that  the  balance  of  the 
lot  remaining  would  be  In  a  triangular  shape, 
but  there  was  no  testimony  that  Its  shape 
>vonld  tend  to  diminish  Its  value.  There  was 
testimony  that  the  remainder  of  the  lot 
would  be  of  little  value ;  but  this  was  based 
on  the  fact  of  its  smailness,  and  not  the 
shape  In  which  it  was  left,  and  that  It 
would  be  Insufficient  tn  size  to  enable  appel- 
lant to  conduct  his  business  thereon. 

There  was  no  error  in  the  court's  refusal 
to  permit  appellant's  counsel  to  Interrogate 
the  witness  Petheram  as  to  the  width  of  the 
appellee's  right  of  way  contiguous  to  and 
for  one-half  mile  each  side  of  the  property 
sought  to  be  condemned.  The  plalntifT  pro- 
posed to  show  that  it  was  200  feet  wide.  Ap- 
pellant contends  that  a  railroad  has  no  au- 
thority to  lay  out  its  right  of  way  exceeding 
200  feet  in  width.  While  a  railroad,  In  lay- 
ing out  Its  road,  is  restricted  to  a  right  of 
way  200  feet  in  width  (Rev.  St.  1885,  art. 
4425),  such  restriction  does  not  apply  to  land 
sought  to  be  condemned  for  depot  facilities, 
srwitches,  spur  tracks,  and  freight  yards  nec- 
essary for  the  operation  of  its  road.  Qen. 
Laws  1901  (Reg.  Sess.)  p.  46,  c.  36;  article 
4445^  Sayles'  Civ.  Ann.  St.  Supp.  1904. 

Finding  DO  error  in  the  record,  the  Judg- 
ment is  affirmed. 


COWANS  V.  FT.  WORTH  &  D.  C.  RY.  00. 

(Court  of  Civil  Appeals  of  Texas.     March  7, 
1908.     Rehearing  Denied   April   li,  1908.) 

1.  BSTOPPIX— BtJTirrABLB  BSTOPPEI/— Natobb. 

It  is  the  essence  of  an  estoppel  that  the 
person  claiming  its  benefit  was  induced  thereby 
to  do  tbe  thing  he  did. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  i  142.] 

2.  RAILBOADS— INJTTBIES    AT    CBOSSINGB— CN- 

LOADiNO  Cabs— Implied   Invitation— Evi- 
dence. 

Where,  in  an  action  for  personal  injuries 
sustained  by  a  person  whUe  unloading  a  car, 
the  pleadings  and  the  instructions  given  recog- 
nized the  issue  that  plaintiff  had  a  right  to  go 
over  a  private  crossing  rather  than  the  regular 
crossing,  testimony  of  tbe  plaintiff  that  in  un- 
dertaking to  go  over  the  private  crossing  he  be- 
lieved and  relied  on  the  fact  that  it  was  ex-- 
pected  that  he  would  cross  at  that  place,  and 
that  he  thought  it  was  tbe  intention  and  ex- 
pectation of  defendant  that  the  private  crossing 
should  be  used  in  unloading  the  car,  is  admis- 
sible. 

8.  Tbiai,  —  iNSTBucnoNS  —  Weight  m'  Evi- 
dence. 

A  preponderance  of  evidence  being  sufficient 
to  justify  a  verdict,  an  instruction  should  not 
qualify  the  word  "preponderance"  by  the  word 
''fair." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S|  640,  550.] 

4.   TBIAIi— INBTBUCTIONS— lONOBIRO  ISSUES. 

Where,  in  an  action  for  injuries  sustained 
by  plaintiff  while  unloading  a  car,  the  issue  was 
the  implied  invitation  of  the  defendant  to  the 
plaintiff  to  cross  a  private  crossing  rather  than 
the  regular  crossing,  an  instruction  submitting 
the  issue  of  express  direction  to  cross  the  track, 
and  dosing,  "bnt  if  you  do  not  so  find  and  be- 
lieve from  the  evidence  your  verdict  should  be 
for  the  defendant,"  is  erroneous  In  that  the  quot- 
ed clause  ignores  the  issue  of  implied  invitation. 
[Ei.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {§  613-623.] 

Ai^al  from  District  Court  Potter  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  J.  B.  (Rowans  against  the  Ft 
Worth  ft  Denver  City  Railway  Company  for 
personal  injuriea  From  a  judgment  for  de- 
fendant, plalntifT  appeals.  Reversed  and 
remanded. 

Barrett  ft  Templeton,  for  appellant  Turn- 
er ft  Boyce,  Spoonts,  Thompson  ft  Barwlse, 
and  J.  M.  Chambers,  for  appellee. 

CONNER,  J.  Appellant  aiH>ealB  for  the 
second  time  from  an  adverse  judgment  In  a 
suit  to  recover  damages  for  personal  Injuries 
charged  to  have  been  occasioned  by  the  neg- 
ligence of  the  appellee  railway  company  in 
falling  to  repair  and  keep  in  good  condi- 
tion a  crossing  over  one  of  its  switch  tracks 
in  tbe  city  of  Amarillo.  On  the  former  ap- 
peal the  judgment  was  reversed  because  of 
errors  in  tbe  court's  charge,  as  will  be  seen 
from  report  of  the  case.  89  S.  W.  1116.  On 
this  appeal,  however,  the  principal  question 
presented,  as  we  view  it.  Is  whether  the 
court  properly  excluded  the  evidence  here- 
inafter referred  to.  In  order  that  the  rul- 
ing may  be  understood  It  should  be  stated 
that  there  was  evidence  tending  to  show 
that  on  the  day  of  appellant's  injury  he  was 
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engaged  In  unloading  a  car  situated  on  a 
Bwltcb  track  near  ttae  terminus  of  Pierce 
street  In  the  city  of  Amarillo,  and  tliat  after 
haying  loaded  his  wagon  he  proceeded  to 
cross  a  side  track  between  the  car  and  the 
entrance  into  Pierce  street  over  a  private 
crossing  that  liad  been  placed  and  used  by 
one  of  appellee's  lessees,  whose  business  es- 
tablishment was  located  between  the  two 
tracks ;  that  as  he  was  passing  over  the 
track  a  wheel  of  bis  wagon  fell  into  a  "chug 
hole,"  which  threw  appellant  and  part  of  his 
load  oft  and  Injured  liim.  Appellee  had  pro- 
yided  and  maintained  a  crossing  one  block 
east  of  the  private  crossing  referred  to, 
but  it  was  contended  on  the  trial  that  by 
reason  of  the  mndhole  between  this  last- 
mentioned  crossing  and  the  car  the  crossing 
provided  by  the  appellee  could  not  be  conven- 
iently used.  Appellant,  among  other  grounds 
of  recovery,  presented  the  issue  of  an  im- 
plied Invitation  to  use  the  Pierce  street 
crossing.  On  this  issue  the  court  gave  the 
following  instructions:  "Or,  if  you  Ijelieve 
and  find  from  the  evidence  that  the  defend- 
ant, its  agents,  servants,  or  employes  placed 
said  car  on  one  of  Us  tracks  near  said  cross- 
ing on  Pierce  street,  intoiding  that  it  should 
l>e  unloaded  and  its  contents  hauled  over 
said  crossing,  or,  If  the  car  was  set  by  de- 
fendant or  its  servants  at  such  place  and 
under  such  circumstances  as  to  induce  plain- 
tifT  in  the  exercise  of  ordinary  care  to  be- 
lieve, and  be  did  believe  that  it  was  the 
Intention  of  defendant  that  such  Pierce 
street  crossing  should  be  used  by  such  per- 
son as  might  unload  said  car,  then  In  such 
case  it  t>ecame  the  duty  of  defendant  to 
exercise  ordinary  care  to  see  that  said  cross- 
ing was  reasonably  safe  for  the  purposes 
for  which  it  was  used  or  intended  to  be 
used,  and,  If  you  further  find  from  the  evi- 
dence that  defendant  failed  to  exercise  such 
ordinary  care,  and  failed  to  discharge  such 
duty,  and  that  as  a  proximate  result  of 
such  failure,  if  any,  plaintiff  was  Injured 
as  alleged  in  his  petition,  then  you  will  find 
for  plaintiff;  but,  if  you  do  not  so  find  and 
believe  from  the  evidence,  your  verdict 
should  be  for  the  defendant." 

In  the  assignment  raising  the  question  to 
which  we  have  referred  In  the  beginning, 
it  Is  complained  that  the  court  erred  in  re- 
jecting as  Immaterial  appellant's  testimony 
to  the  effect  that  in  undertaking  to  cross  at 
the  Pierce  street  crossing  he  believed  and 
relied  on  the  fact  that  it  was  expected  that 
he  would  cross  at  that  place;  that  he 
thought  It  was  the  intention  and  exi)eetatlon 
of  defendant  company  that  the  Pierce 
street  crossing  should  be  used  in  unloading 
the  car.  We  are  of  the  opinion  that  imder 
the  issue  stated,  and  iwrHciiIarly  In  view 
of  the  charge  of  the  court  noted,  the  assign- 
ment raising  the  question  indicated  must  be 
sustained.  The  state  of  mind  or  belief  of  an 
actor  in  an  occurrence  under  consideration  of- 
ten becomes  material.    In  the  case  before  us 


the  evidence  raised  the  issue  of  an  implied  in- 
vitation to  use  the  Pierce  street  crossing, 
and  it  seems  to  us  that  the  "thought  in  ap- 
pellant's  mind"  at  the  time  was  an  dement 
in  the  nature  of  a  fact  necessary  for  the  de- 
termination of  the  Jury.  Though  the  dream- 
stances  may  have  been  such  as  to  warrant  a 
person  in  the  exercise  of  reasonable  care 
and  prudence  to  believe  that  it  was  the  pur- 
pose of  appellee's  servants  in  placing  the 
car  where  they  did  that  those  unloading  it 
should  use  the  private  crossing,  yet,  if  for 
any  reason  appellant  knew  or  believed  to 
the  contrary,  he  certainly  could  not  claim 
the  benefit  of  an  invitation  arising  by  impli- 
cation only.  Such  in  effect  was  the  charge 
of  the  court,  and,  if  the  charge  was  correct 
in  this  respect,  as  we  think  it  was,  it  would 
seem  to  follow,  as  day  follows  night,  that 
appellant's  belief  was  important.  The  end 
to  be  attained  by  the  proof  of  every  circum- 
stance tending  to  show  an  implied  invitation 
was  to  establish,  first,  that  appellant  was 
thereby  induced  to  believe  that  appellee  in- 
tended for  him  to  use  the  crossing  he  did; 
and,  second,  that  the  circumstances  as  a 
whole  warranted  the  belief.  Upon  these 
questions  depends  appellee's  duty  in  rela- 
tion to  the  crossing.  In  other  words,  appel- 
lant's right  to  recover  <m  the  ground  of  an 
invitation  is  In  the  nature  of  a  right  secured 
by  estoppel,  and  It  is  of  the  essence  of  an  es- 
toppel that  the  person  claiming  its  benefit 
was  induced  thereby  to  do  the  thing  he  did. 
2  Pom.  Equity  (3d  Ed.)  810;  16  Cyc.  p.  738; 
Waggoner  v.  Dodson,  96  Tex.  423,  73  S.  W. 
517.  Appellant's  belief,  then,  was  an  es- 
sential element  of  the  proposition  involved 
in  the  issue  of  an  Implied  invitation,  and  the 
court  erred  In  rejecting  the  evidence  re- 
ferred to. 

Without  deciding  whether  the  questions 
would  require  a  reversal,  we  deem  it  proper 
to  say  that  the  court's  charge  on  the  burden 
of  proof  seems  certainly  subject  to  the  crit- 
icism made  of  it  in  the  second  proposition 
under  the  third  assignment.  An;)roved  def- 
initions entitle  a  plaintiff  who  alleges  a 
cause  of  action  to  recover  upon  establish- 
ing the  material  allegations  of  his  petition 
by  a  preponderance  of  the  evidence,  and  the 
use  of  the  word  "fair"  to  qualify  "prepon- 
derance" has  several  times  been  condemned. 
Atkinson  v.  Reed  (Tex.  Civ.  App.)  49  S.  W. 
260;  Cabell  v.  Menczer  (Tex.  Civ.  App.)  35 
S.  W.  206.  The  use  of  the  words  "right  to 
recover"  in  the  charge  quoted  may  also  have 
been  misleading.  Appellant's  right  to  re- 
cover was  dependent  on  preponderating  evi- 
dence in  favor  of  the  material  allegations 
of  his  petition  and  a  finding  against  appel- 
lee's plea  of  contributory  negligence,  as  to 
which  appellee  bad  the  burden  of  proof. 
The  charge,  therefore,  seems  susceptible  of 
the  construction  that  appellant  had  the  bur- 
den 9f  proving  his  own  freedom  from  negli- 
gence. 

Paragraph  3  of  the  court's  ctiarge  sub- 
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mitted  tbe  Issne  of  an  express  direction  of 
an  autborlzed  aenrant  for  appellant  to  cross 
tbe  switch  track  under  consideration,  tbe 
Jury  being  Instructed  that  in  such  event  the 
du^  of  exercising  ordinary  care  to  maintain 
the  crossing  rested  upon  appellee,  etc.  The 
paragraph  dosed,  liowever,  with  tbe  sen- 
tence: "But,  if  yon  do  not  so  find  and  be- 
lieve from  the  evidence,  your  verdict  should  be 
for  the  defendant."  The  clause  quoted  seems 
objectionable,  In  that  it  exdudes  the  Issue 
of  an  implied  Invitation. 

We  have  found  no  substantial  merit  in 
other  criticisms  of  tbe  court's  charge,  nor 
any  error  In  refusing  the  spedal  charges, 
but  for  error  shown  In  excluding  evidence  It 
is  ordered  that  the  Judgment  be  reversed, 
and  tbe  cause  remanded. 


DOAK  et  al.  v.  MOORE  et  al. 

(Court  of  CSvil  Appeals  of  Texas.    Jan.  22, 190S. 

Rehearing  Denied  April  15.  1908w) 

1.  Homestead  —  Fixtubes  —  Mobtgaoe— In- 
vaiiditt. 

If  property  was  attached  to  a  homestead 
as  fixtures,  a  mortgaKe  tliereof  was  void  nuder 
the  Constitution,  decIarlnK  that  every  attempt 
to  create  a  lien  upon  the  homestead  of  a  married 
man  shall  be  void,  and  it  was  not  afterwards 
vitalized  by  a  cancellation  of  tbe  title  upon 
which  the  homestead  right  was  predicated. 

2.  Samz. 

If  property  covered  by  a  mortgage  was  part 
of  the  mortgagor's  homestead,  he  could  not  ren- 
der the  mortgage  valid,  and  take  it  out  of  the 
protection  of  the  Constitution,  by  agreeing  that 
the  mortgaged  property  should  be  treated  as 
diattels,  and  not  as  fixtures. 
8.  Chattel  Mobtoaoes  — Traksfeb  of  Pbop- 
EBTT— IiiABn-mr  of  Pubchaseb. 

If  the  mortgage  on  fixtures  attached  to  a 
homestead  is  void,  a  purchaser  of  such  fixtures 
from  the  owner  cannot  be  held  liable  for  the 
eonversion  of  mortgaged  property. 

Appeal  from  Bell  County  Court;  W.  B. 
Butler,  Judge. 

Action  by  T.  T.  Moore  and  others  against 
W.  L.  Doak  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
and  remanded. 

A.  W.  Gibson  and  A.  M.  Monteltb,  for  ap- 
pellants.   Durrett  &  Pendleton,  for  appellees. 

KET,  J.  T.  T.  Moore  and  others  brought 
tills  suit  upon  a  promissory  note  executed 
by  W.  L.  Doak.  Certain  other  persons  were 
made  parties  defendant,  as  to  all  of  whom, 
except  Charles  T.  Lou<^  the  plaintiff  dis- 
missed l>efore  the  case  was  tried.  There  was 
a  Jury  trial,  which  resulted  In  a  verdict  and 
Judgment  for  the  plaintifFs  against  the  two 
defendants,  W.  L.  Doak  and  Charles  T. 
Loncks,  for  $820  and  Interest  and  attorney's 
fees.  Doak  was  the  maker  of  the  note,  but 
tbe  defendant  Loucks  was  not,  and  the  plain- 
tiffs sought  to  hold  him  liable  (1)  iq>OQ  bis 
alleged  promise  to  pay  the  note  as  part  con- 
sideration for  a  gin,  glnbouse,  boiler,  en- 
gine, etc.,  pnrcliased  by  him  from  Doak ;  and 
(12)  upon  the  theory  that,  if  be  did  not  prom- 


ise to  pay  tbe  note,  tbe  plaintiffs  had  a  mort- 
gage upon  tbe  property  last  referred  to,  and 
Loucks  converted  that  property  to  bis  own 
use,  and  thereby  became  liable  to  the  plain- 
tiffs for  the  amount  of  tbe  note,  which  was 
secured  by  the  mortgage  referred  to.  Tbe  de- 
fendants' answer  Included  special  exceptions, 
general  demurrer,  general  denial,  and  alleg- 
ed that  the  chattel  mortgage  asserted  by  the 
plaintiffs  was  Illegal  and  void,  because  the 
gin  and  other  property  covered  by  the  mort- 
gage were,  at  tbe  time  of  Its  execution,  not 
chattels,  but  fixtures,  so  attached  to  real  es- 
tate as  to  make  them  a  part  thereof.  They 
also  pleaded  that  tbe  land  upon  which  tbe 
gin  and  other  property  referred  to  was  situ- 
ated was  the  homestead  of  W.  L.  Doak,  who 
was  a  married  man,  and  that  the  property 
covered  by  tbe  mortgage,  being  fixtures,  was 
part  of  his  homestead,  and  that  for  that  rea- 
son the  mortgage  was  void. 

There  are  many  assignments  of  errors  In 
appellants'  brief,  all  of  which  have  been  con- 
sidered, and  none  of  which  are  regarded  as 
showing  reversible  error  except  the  seventh 
and  fifteenth.  Tbe  seventh  complains  of  tbe 
court's  charge  wherein  It  undertook  to  de- 
fine what  would  constitute  a  fixture.  In 
that  charge,  among  other  things,  the  court 
told  the  Jury  that  If,  at  the  time  the  mort- 
gage was  executed,  W.  L.  Doak  by  bis  words 
and  acts  treated  tbe  property,  not  as  realty 
or  fixtures,  but  as  personal  property,  and  In- 
tended that  it  Bliould  be  so  treated  in  the 
mortgage,  then  tbe  mortgage  was  valid  and 
enforceable  as  between  Doak  and  plalntifts. 
The  court  also  charged  the  Jury  that  if  the 
mortgage  was  valid,  and  Loucks  bought 
with  notice  and  converted  the  property,  he 
was  liable  to  tbe  plaintiffs  for  the  amount 
due  on  the  note.  The  fifteenth  assignment 
is  predicated  upon  tbe  action  of  the  court 
In  refusing  a  requested  instruction  to  the 
effect  that  if  the  Jury  should  find  that  tbe 
mortgaged  proper^  was  fixtures,  and  the 
land  upon  whldi  it  was  situated  was  the 
homestead  of  tbe  defendant  Doak,  then  the 
mortgage  was  null  and  void. 

There  was  testimony  tending  to  show  that 
W.  Li  Doak  and  his  family  resided  upon  the 
five  acres  of  land  ap<m  which  tb«  gin  and 
other  property  were  situated  at  the  time  tlie 
mortgage  was  executed.  In  such  manner  as 
to  render  that  land  the  homestead  of  Doak 
and  bis  wife.  If  the  land  was  their  home- 
stead, and  the  property  covered  by  the  mort- 
gage had  been  previously  so  attached  to  the 
soil  as  to  render  such  property  fixtures,  then 
they  were  part  of  Doak's  homestead,  and  be 
could  not,  either  alone  or  Joined  by  his  wife, 
execute  a  valid  mortgage  thereon,  except  for 
purchase  money,  or  to  pay  for  Improvements 
upon  it  With  the  exceptions  referred  to, 
our  state  Constitution  declares  that  every  at- 
tempt to  create  a  lien  upon  the  homestead  of 
a  married  man  stiall  be  void.  Doak  was  a 
married  man  and  tbe  head  of  a  family  at  the 
time  the  mortgage  was  made,  and  the  testl; 
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mony  of  the  witness  Panciiard  teoded  to 
sliow  that  at  that  time  he  had  such  an  in- 
terest In  the  land  as  would  suj^rt  the  home- 
stead right.  It  mar  ^  true  that  the  supe- 
rior title  remained  in  his  vendor,  Punchard, 
and  that  afterwards,  by  agreement  between 
them,  that  sale  was  rescinded  and  another 
deed  executed  by  Punchard  to  Doak,  after 
the  mortgage  In  question  was  made;  but,  if 
the  property  in  controversy  was  so  attached 
to  the  land  as  to  be  fixtures  while  Doak  and 
his  wife  had  a  homestead  right  in  the  land, 
then  the  mortgage  was  void,  and  was  not  af- 
terwards vitalized  by  a  cancellation  of  the 
title  ni)on  which  the  homestead  right  was 
predicated.  Hence  we  bold  that  the  charge 
complained  of  in  the  seventh  assignment  of 
error  was  erroneous,  because,  if  the  property 
covered  by  the  mortgage  was  a  part  of  Doak's 
homestead,  he  could  not  render  the  mwtgage 
valid  and  take  it  out  of  the  protection  of  the 
Constitution  by  agreeing  and  intending  that 
the  mortgaged  property  should  be  treated  as 
chattels  and  no  part  of  the  homestead. 

We  are  of  the  opinion  that  the  court  erred 
In  refusing  the  requested  Instruction  referred 
to  in  the  fifteenth  assignment,  intended  to 
submit  to  the  Jury  the  question  of  homestead, 
because,  if  the  mortgage  wai  void,  Loucks 
could  not  be  held  liable  for  conversion  of 
mortgaged  property. 

On  account  of  the  errors  pointed  out,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


SOHOENFBLD   v.    KARNES    CITT   INDE- 
PENDENT SCHOOL  CORP. 
(Court  of  Civil  Appeals  of  Texas.    March  18, 
190&    Rehearing  Denied  April  16,  1908.) 

1.  SBT-Orr    AND    COUNTEBOLAIM    —    SCBJEOT- 
.    MaTTKB— AOBKEMBRT. 

Where  a  bailding  contractor  stipniated  that 
a  certain  snm  due  him  from  the  owner  under 
another  contract  might  be  rwithheld  until  the 
contract  had  been  complied  with  and  the  build- 
ing completed,  damages  for  nonperformance 
were  a  proper  set-off  against  such  sum. 

2.  APPKAI/— RBVIEW— VEBniCT. 

Where  questions  of  fact  have  been  determin- 
ed by  a  jury,  and  the  evidence  reasonably  tends 
to  support  the  verdict,  it  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  g{  392&-3834.1 

Appeal  from  Karnes  County  Court;  A.  J. 
Parker,  Judge. 

Action  by  F.  A.  Schoenfeld  against  the 
Karnes  City  Independent  School  Corporation. 
From  a  Judgment  for  plaintift  for  a  part  on- 
ly of  his  claim,  he  appeals.    Affirmed. 

J.  0.  Ooode  and  M.  Q.  Hallam,  for  appel- 
lant J.  L.  Browne  and  J.  Albert  King,  for 
appellee. 

NEILL,  J.  The  appellee  owed  appellant 
under  a  verbal  contract  for  repairing  its  old 
school  building  the  sum  of  |730,  for  the  re- 


covery of  which  the  latter  Instituted  this 
suit  When  the  Indebtedness  became  due, 
appellant  was  erecting  a  school  building  for 
the  appellee  under  a  written  contract  which 
stipulated  that  the  latter  should  withhold 
$1,000,  or  20  per  cent  of  the  contract  price, 
until  the  contract  had  been  complied  with 
and  the  building  completed.  Prior  to  its 
completion,  appellant  proposed  to  appellee 
that,  if  it  would  pay  the  (1,000  withheld 
under  the  stipulation  in  contract  it  might  in 
lieu  thereof,  hold  the  sum  of  |730,  which 
was  due  him  for  repairing  the  old  building, 
as  security  for  the  completion  of  the  new 
building,  and  the  proposition  was  accepted, 
and  the  $1,000  paid  him.  The  answer  of  ap- 
pellee set  up  this  agreement  and  the  fail- 
ure of  the  appellant  to  complete  the  new 
building  In  accordance  with  the  terms  of 
the  contract  In  defense  of  his  suit  for  the 
$730,  and  claimed  under  said  agreement  in 
offset  of  the  sum  sued  for,  various  Items 
of  damages  aggregating  $666.21.  The  case 
was  tried  before  a  Jury,  and  resulted  In  a 
Judgment  In  favor  of  the  appellant  for  $79.- 
79. 

Inasmuch  as  the  sum  sued  for  was  held 
by  the  appellee  under  the  agreement  stated 
in  lien  of  the  $1,000  as  security  for  the 
completion  of  the  new  building,  it  is  wholly 
Immaterial  whether,  were  It  not  for  the 
agreement  the  Items  of  damage  claimed  by 
appellee  could  be  pleaded  in  offset  of  ap- 
pellant's demand,  since  under  the  agree- 
ment between  the  parties  it  is  clear  that  they 
can  be.  As  to  whether  the  items  of  dam- 
ages pleJtded  by  appellee  were  sustained  by 
reason  of  appellant's  failure  to  complete  the 
building  in  accordance  with  the  terms  of  the 
contract  were  questions  of  fact  to  be  de- 
termined by  the  Jury;  and,  as  the  evidence 
reasonably  tends  to  support  the  verdict.  It 
is  not  our  province  to  disturb  It,  were  we 
inclined  to.  We  therefore  overrule  all  the 
assignments  which  complain  of  the  insuf- 
ficiency of  the  evidence. 

The  charge  of  the  court  correctly  presents 
the  law  applicable  to  the  case  made  by  the 
pleadings  and  evidence,  and  none  of  the  as- 
signments which  complain  of  it  is  well  taken. 

The  Judgment  Is  affirmed. 


WBATHERFORD  MACHINE  &  FOUNDRY 
CO.  V.  TATE. 

(Court  of  Civil   Appeals   of  Texas.     Feb.  29. 
1908.) 

1.  Sales— REifEDiEs  of  Butek— Acnons  fob 

Damages— Dauages. 

The  profits  on  sales  which  plaintiff  would 
have  made  if  defendant  had  complied  with  his 
contract  to  manufacture  and  furnish  certain 
articles  are  recoverable  in  an  action  for  breach 
of  such  contract  where  It  was  within  the  con- 
templation of  both  parties  at  the  time  of  enter- 
ing into  the  contract  that  the  articles  were  being 
manufactured  for  sale. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales.  »  1174-1201.1 
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2.  APPBAXr— Ha.bui.ess  Ebbob— Instbuctions. 

Id  an  action  by  a  seller  to  recover  an 
amount  due  from  a  purchaser,  in  which  the  pur- 
chaser reconvened  for  damatres  for  failure  to 
supply  the  articles  sold  on  the  date  on  which 
they  were  to  be  supplied,  whereby  the  defend- 
ant was  unable  to  comply  with  contracts  which 
be  had  made  to  sell  the  articles,  the  evidence  dis- 
closed that  each  of  the  sales  made  by  defendant 
was  for  a  sum  which  the  undisputed  evidence 
showed  to  have  been  tbe  market  value  of  the 
articles.  Held,  that  an  instruction  that,  if  plain- 
tiff failed  to  manufacture  and  deliver  the  arti- 
cles contracted  for  so  that  defendant  could  de- 
liver the  same,  then  defendant  would  be  entitled 
to  recover  the  difference  between  the  price  the 
defendant  was  to  pay  plaintiff  and  what  defend- 
ant was  to  receive  for  the  articles,  was  harm- 
less error. 

3.  8AI.B8  —  Beuedies  of  Selleb  —  Instbuo- 
noRS. 

In  an  action  by  the  manufacturer  of  hay 
presses  to  recover  the  balance  due  from  a  pur- 
chaser, an  Instruction  that,  if  the  jury  believed 
that  plaintiff  agreed  to  furnish  defendant  tlie 
hay  presses  on  a  certain  date,  but  did  not  make 
and  deliver  them  on  that  date,  and  if  tbef  be- 
lieved that  plaintiff  on  that  date  was  working 
on  the  presses,  and  defendant,  with  knowledge 
of  soch  fact,  did  not  stop  plaintiff  in  such  work, 
or  notify  it  that  he  would  not  receive  the  presses 
after  that  date,  but  permitted  .  plaintiff  to  pro- 
ceed with  the  work  without  objection,  defend- 
ant cannot  refuse  to  take  and  pay  for  any  press- 
es contracted  for,  or  any  material  cut  up  and 
prepared,  on  the  ground  that  the  same  was  not 
delivered  on  tbe  date  specified,  is  properly  refus- 
ed, because  it  did  not  require  that  plaintiff's  con- 
tinued prosecution  of  the  work  under  the  con- 
tract should  have  been  induced  by  the  conduct 
of  defendant. 

4.  CoNTBACTB  —  Actions  fob  Breach  —  De- 
fenses—Conditions Pbeckdent. 

Where  time  is  of  the  essence  of  a  contract, 
it  is  not  necessary  for  one  party  to  notify  tbe 
otter  that  be  will  treat  the  contract  as  breached 
if  not  complied  with  on  the  date  specified  in 
order  to  avail  himself  of  the  time  stipulation. 

5.  AppEAii— Pbesentino  Questions  in  Low- 
eb  Court— iNarrBucnoNS. 

An  appellant  cannot  complain  that  the 
court  failed  to  submit  an  Issue,  where  it  fails 
to  reqnest  a  charge  upon  the  Issne. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |§  1300-1314.1 

6.  Same  —  Statekknt  or  Facts  —  Questions 
FOB  Review. 

An  appellant  cannot  complain  that  the  court 
failed  to  submit  a  certain  issue,  where  its  state- 
ment does  not  show  that  the  evidence  raised  the 
iwae,  and  appellee  insists  that  it  did  not. 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Action  by  the  Weatherford  Machine  ft 
FoundiT  Company  against  W.  E.  Tate.  Judg- 
ment for  defendant,  and  plalntilT  appeals. 
Affirmed. 

F.  O.  McKinsey,  for  appellant  H.  C. 
Shropshire  and  Preston  Martin,  for  appellee. 

SPEER,  J.  The  Weatherford  Machine  & 
Fonndry  Company  instituted  this  suit  against 
W.  E.  Tate  to  recover  an  amount  alleged  to 
be  due  on  a  contract  entered  Into  between  the 
parties,  whereby  tbe  former  agreed  to  manu- 
facture for  the  latter  20  hay  presses  and  en- 
gines,  alleging  that  the  defendant  had  wrong- 
folly  stopped  the  plaintiffs  In  their  efforts  to 
complete  said  presses  and  engines.     The  de- 


fendant reconvened  for  damages,  alleging  that 
the  presses  were  to  be  made  according  to  a 
certain  model,  and  that  all  were  to  be  com- 
pleted by  June  Ist  In  time  for  the  hay  season 
of  1905,  which  was  not  done.  The  trial  re- 
sulted In  a  verdict  and  judgment  for  defend- 
ant for  $175,  from  which  plaintiffs  have  ap- 
pealed. 

The  first  paragraph  of  the  court's  charge 
objected  to  Is  as  follows:  "If  you  find  that  the 
plaintiff  agreed  to  construct  for  the  defendant 
the  20  machines  and  engines  mentioned  and 
described  In  the  answer  of  the  defendant  by 
the  1st  day  of  June,  1906,  at  an  agreed  price, 
and  If  you  believe  that  tbe  defendant,  relying 
upon  said  contract,  sold  or  contracted  for  the 
sale  of  a  part  of  said  machines  and  engines, 
and  If  the  plaintiff  failed  to  manufacture  and 
deliver  the  engines  and  machines  so  contract- 
ed for  so  as  defendant  could  deliver  the  same, 
then  the  plaintiff  (defendant)  would  be  enti- 
tled to  recover  on  account  of  the  machines 
and  engines  so  sold  or  contracted  the  differ- 
ence between  the  price  the  defendant  was  to 
pay  plaintiff  for  same  and  what  he  was  to  re- 
ceive for  the  same,  and  as  to  the  balance  the 
defendant  would  (if  tbe  machines  and  engines 
would  have  been  worth  more  than  the  con- 
tract price)  be  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  of  the  balance  of  said  machines  and 
engines  in  the  city  of  Weatherford  at  the  time 
they  should  have  been  delivered.  *  »  » " 
The  proposition  Is  put  forth  under  the  assign- 
ment complaining  of  this  charge  that  special 
damages  for  loss  of  sales  resulting  from  a 
breach  of  contract  to  manufacture  articles  by 
a  given  time  are  not  recoverable,  unless  the 
defendant  had  notice  at  tbe  time  of  entering 
Into  the  contract  that  such  damages  would 
result.  This  case  seems  clearly  to  be  gov- 
erned by  the  principles  announced  by  us  in 
Sun  Mfg.  Co.  V.  Egbert  &  Guthrie  (Tex.  Civ. 
App.)  84  S.  W.  667,  to  the  effect  that  the  prof- 
its on  sales  which  the  plaintiff  would  have 
made  If  the  defendant  bad  compiled  with  his 
contract  to  manufacture  and  furnish  certain 
articles  are  recoverable  In  an  action  for 
breach  of  such  contract,  where  it  was  within 
tbe  contemplation  of  both  parties  at  the  time 
of  entering  Into  the  contract  that  the  articles 
were  being  manufactured  for  sale.  But  If 
mistaken  In  this  conclusion,  no  Injury  could 
have  resulted  from  the  charge  quoted,  since 
the  evidence  discloses  that  each  of  the  sales 
made  to  which  the  first  part  of  the  charge  Is 
applicable  was  for  the  sum  of  $350  for  a  press 
and  engine,  which  tbe  undisputed  evidence 
also  shows  to  have  been  the  market  value  of 
the  machinery,  thus  in  effect  submitting  the 
same  measure  of  recovery  as  to  all  the  presses 
and  engines;  that  Is,  the  dlfferoice  between 
the  contract  price  and  the  market  value  at  tbe 
time  they  should  have  been  delivered. 

Appellant's  requested  charge  No.  1  was 
proi)erly  refused,  because  it  did  not  require 
that  appellant's  continued  prosecution  of  the 
work  under  the  contract  should  have  been  in- 
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ctuced  by  the  conduct  of  appellee.  It  Is  as  fol- 
lows :  "If  you  believe  that  plaintiflT  agreed  to 
famish  defendant  20  hay  presses  and  engines 
by  the  1st  day  of  June,  1906,  and  did  not 
make  and  deliver  same  by  that  date,  and  if 
you  believe  that  plaintiff  at  that  date  was 
working  upon  said  presses,  constructing  them, 
and  that  the  defendant,  with  knowledge  that 
plaintiff  was  at  work  on  said  machines,  did 
not  stop  them  from  such  work  or  notify  plain- 
tiff then  and  there  that  be  would  not  receive 
them  after  that  date,  but  permitted  plaintiff 
to  proceed  with  the  work  without  objection, 
then  the  defendant  cannot  refuse  to  take  and 
pay  for  any  presses  and  engines  contracted 
for,  or  any  material  cut  up  and  prepared  for 
said  presses,  on  the  ground  that  same  were 
not  delivered  before  June  Ist ;  that  Is,  under 
the  circumstances  above,  if  they  existed,  plain- 
tiff would  be  estopped  to  deny  his  liability  on 
the  ground  that  the  engines  and  presses  were 
not  delivered  by  June  1st"  Besides,  it  Is  not 
the  law,  where  time  is  of  the  essence  of  the 
contract,  that  the  plaintiff  Is  required  to  ob- 
ject and  to  notify  defendant  that  he  will  treat 
the  contract  as  breached  in  order  to  avail 
himself  of  the  time  stipulation.  Bounds  v. 
Hickerson,  26  Tex.  CSlv.  App.  608,  63  S.  W. 
887. 

Nor  can  appellant  complain  that  the  court 
failed  to  submit  its  right  to  recover  for  mate- 
rial cut  up  after  June  1st,  since  it  failed  to 
request  a  charge  upon  this  issue.  Further- 
more, appellant's  statement  nowhere  shows 
that  the  evidence  raised  the  issue  that  any 
materials  were  cot  up  for  the  presses  after 
June  Ist,  and  appellee  insists  that  it  did  not. 

What  we  have  Just  said  in  connection  with 
the  undisputed  fact  that  the  only  hay  press 
ever  accepted  by  appellee,  which  was  some 
time  in  August,  was  not  embraced  within  the 
contract  here  sued  on,  disposes  of  appellant's 
fourth  assignment  to  the  effect  that  the  court 
erred  in  allowing  a  recovery  by  appellee  if  the 
presses  and  engines  were  not  ready  for  de- 
livery by  June  1st. 

The  seventh  paragraph  of  the  court's  charge 
is  not  erroneous  within  itself,  and  when  read 
in  connection  with  other  parts  of  the  charge 
BufiSciently  Indicates  the  proper  measure  of 
recovery. 

We  find  no  error  in  the  Judgment,  and  or- 
der that  the  snme  be  affirmed. 

MERRILXi  et  al.  v.  SAVAGE  et  al.* 

(Court   of   Civil    Appeals  of   Texas.    Feb.   22. 

190&     Rehearing  Denied  March  21,  IOCS.) 

1.  Affeai.  —  Application  fob  Injunction  — 
Appeai,  raoM  Obdkb  —  Vauditt  of  Stat- 
ute. 

An  act  passed  at  the  reirular  session  of  (he 
Thirtieth  Lenislature  (Acts  1907,  p.  207.  c. 
107),  authorizing  (section  2)  any  party  to  a  suit 
wherein  a  temporary  injunction  may  be  Kmnted 
or  dissolved  in  term  time  or  vacation  to  appeal 
from  the  order  Krantini;  or  dissolving  the  same 
to  the  court  of  civil  appeals,  provided  the  tran- 
script shall  be  filed  not  later  than  15  days  after 
entry  of  such  order,  and  (section  3)  making  it 

'Writ  of  error  denied  by  Supreme  Court. 


nnnecessary  to  brief  the  case,  and  providing  that 
it  may  be  heard  on  the  bill  and  answer  and  such 
evidence  as  may  have  been  admitted  in  granting 
or  dissolving  the  same,  provided  that  appellant 
may  file  a  brief,  fnrnishing  appellee  with  a  copy 
thereof,  and  appellee  shall  have  nntil  the  day  tM 
case  is  called  to  answer,  is  not.  because  of  fail- 
are  to  provide  adequate  procedure,  void:  some 
of  the  general  provisions  of  the  law  regulating 
appeals  being  applicable,  and  the  act  itself  in 
part  at  least  making  provision  for  its  execution. 

2.  Intoxicating    Liquobs  —  Local   Option 
Election  —  Injunction  —  Inadequacy  or 

ReUEDY  at  XiAW. 

Equity  is  without  jurisdiction  to  prevent  by 
injunction  the  publication  of  the  result  of  a 
local  option  election  on  the  ground  of  irregu- 
larity therein,  even  at  the  suit  of  liquor  dealers, 
alleging  that  their  property  rights  will  be  jeoi}- 
ardized  and  destroyed  by  enforcement  of  local 
option ;  but  the  remedy  is  by  contest  proceedings 
in  the  manner  pointed  out  by  statute. 

3.  Same. 

Acts  29th  Leg.  p.  95,  c.  69,  i  1,  approved 
April  7,  1905,  forbidding  a  judge  to  grant  an 
injunction  in  any  way  relating  to  an  election 
held  without  his  district,  prohibiting  the  sale  of 
intoxicating  liquor,  unless  the  application  there- 
for shall  state  that  the  judge  in  whose  district 
the  suit  is  brought  is  absent  or  sick,  or  unless 
such  judge  shall  refuse  to  act  or  is  disqualified, 
does  not  enlarge  the  powers  of  the  district  court 
to  grant  injunctions  in  local  option  cases :  but 
the  purpose  of  that  act  is  to  remedy  the  evil  of 
applying  to  distant  district  judges  for  writs  of 
injunction  in  local  option  cases. 

Appeal  from  District  Court,  Potter  County; 
liCwIs  Fisher,  Judge. 

Action  by  Z.  Z.  Savage  and  another  against 
Sam  R.  Merrill  and  others  for  injunction. 
From  an  Interlocutory  order  granting  an  in- 
junction, defendants  appeal.  Reversed,  anct 
injunction  dissolved. 

Madden  &  Truelove  and  Zimmerman  & 
Stone,  for  appellants.  Reeder,  Oraham  & 
Williams,  Geo.  G.  Clough,  and  R.  G.  Watt, 
for  aptpellees. 

SPEER,  J.    Z.  Z.  Savage  and  J.  N.  Boee- 

man  sought  and  obtained  an  Injunction  against 
Sam  R.  Merrill,  as  county  Judge  of  Potter 
county,  and  other  defendants,  as  owners  and 
publishers  of  a  weekly  newspaper,  restraining 
them  from  publishing  the  result  of  a  local 
option  election  held  in  Potter  county  on  De- 
cember 8,  1907.  The  writ  was  granted  by 
Hon.  Lewis  Fisher,  Judge  of  the  Tenth  Judicial 
district ;  the  application  therefor  showing  that 
Hon.  J.  N.  Browning,  within  whose  district 
Potter  county  Is  situated,  was  disquallfled. 
The  respondents  in  the  writ  have  appealed 
from  this  Interlocutory  order  within  the  time 
prescribed  by  law. 

At  the  threshold  of  the  discussion  we  are 
confronted  with  the  question  whether  or  not 
the  act  passed  at  the  regular  session  of  the 
Thirtieth  Legislature  (Acts  1907,  p.  206,  c. 
107),  providing  for  appeals  from  interlocutory 
orders  granting  or  dissolving  injunctions,  is 
nugatory  and  void  by  reason  of  its  failure  to 
provide   proper   procedure.      The    act   reads: 

"Sec.  2.  Any  party  or  parties  to  any  eivli 
suit,  wherein  a  temporary  injunction  may  be 
granted  or  dissolved  under  any  of  tlie  provi- 
sions of  this  title  In  term  time  or  in  Tacation, 
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nay  appeal  from  the  order  of  judgment  grant- 
ing or  dissolving  such  Injunction  to  the  Court 
of  Civil  Appeals  having  Jurisdiction  of  the 
case:  provided  the  transcript  in  such  case 
shall  be  filed  with  the  clerk  of  the  Court  of 
Civil  Appeals  not  later  than  fifteen  days  aftear 
the  entry  of  record  of  such  order  or  Judgment 
granting  or  dissolving  such  injunction. 

"Sec.  3.  It  shall  not  be  necessary  to  brief 
such  case  In  the  Court  of  Civil  Appeals  or 
Supreme  Court  and  the  case  may  be  heard  In 
the  said  courts  on  the  bill  and  answer  and 
such  affidavits  and  evidence  as  may  have  been 
admitted  by  the  Judge  panting  or  dissolving 
such  injunction:  provided  the  appellant  may 
file  a  brief-  in  the  Court  of  Civil  Appeals  or 
Supreme  Court  upon  furnishing  the  appellee 
with  a  copy  thereof  not  later  than  two  days 
before  the  case  is  called  for  submission  in 
such  court,  and  the  appellee  shall  have  until 
the  day  the  case  is  called  for  satailssion  to 
answer  such  brief." 

In  support  of  appellee's  insistence  that  these 
sections  are  Impotent  we  are  cited  to  the 
cases  of  Ward  v.  Ward,  37  Tex.  38»,  and 
Dial  V.  Collins,  40  Tex.  374,  construing  an 
act  of  the  Twelfth  Legislature  (Acts  1871,  p. 
17,  c.  22)  passed  November  1,  1871.  That  act 
read  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legisla- 
ture of  the  state  of  Texas  that  any  party  to 
any  civil  suit  that  may  now  be  pending  or 
may  hereafter  be  instituted  In  any  of  the  dis- 
trict courts  of  this  state  shall  have  the  right 
of  appeal  to  the  Supreme  Court  of  the  state 
from  any  Interlocutory  Judgment,  order  or 
decree  that  may  hereafter  be  rendered  by  such 
district  court  in  such  suit. 

"Sec.  2.  That  all  appeals  authorized  by  the 
test  section  of  this  act  shall  be  regulated  by 
the  law  regulating  appeals  from  final  Judg- 
ment in  the  district  court,  so  far  as  the  same 
may  be  applicable  thereto." 

In  the  dedsions  referred  to  the  Supreme 
Court  held  that  this  act  was  nugatory  and 
void  for  want  of  adequate  provision  in  the 
law  to  carry  out  its  execution,  upon  the  rea- 
soning that  the  law  regulating  appeals  from 
final  Judgments  in  the  district  court  was 
wholly  inapplicable  to  appeals  from  interlocu- 
tory orders.  The  state  of  the  law  with  refer- 
ence to  appeal  bonds  was  then  adverted  to, 
and  It  was  shown  that  no  bond  was  prescribed 
by  law  which  could  be  applicable  to  an  appeal 
from  an  interlocutory  order.  While  we  think 
the  act  of  1907  under  consideration  should  be 
construed  In  connection  with  general  statutes 
Tegulattng  appeals,  and  that  such  statutes 
should  be  held  to  regulate  appeals  from  inter- 
locutory orders  in  so  far  as  the  same  may  be 
applicable,  we  are  nevertheless  not  remitted 
entirely  to  these  statutes  for  the  procedure. 
Hie  time  is  made  certain  by  the  act  within 
which  the  transcript  must  be  filed  with  the 
ctetk  of  the  Court  of  Civil  Appeals,  and  it  i& 
reasonably  certain  what  this  transcript  shall 
contain.  The  notice  of  appeal  provided  by 
general  law  is  not  applicable,  and  need  not  be 


given,  where  the  order,  as  here,  was  made  in 
vacation.  The  difficulty  as  to  the  character  of 
appeal  bond  to  be  given,  which  formed  the 
basis  of  decision  In  the  cases  above  referred 
to,  because  of  the  meagemess  of  the  law  as  it 
then  existed,  vanishes  In  the  light  of  our 
present  statutes,  which  provide  for  appeals 
upon  cost  bonds.  The  act  further  provides 
for  the  review  of  a  decision  of  the  Judge 
granting  or  dissolving  the  writ  on  the  bill  and 
answer  and  such  affidavits  and  evidence  as 
may  have  been  admitted  by  the  Judge,  and 
relieves  the  parties  from  the  necessity  of 
briefing  such  case,  thereby  Impliedly  at  least 
relieving  the  appellant  from  the  necessity  of 
filing  assignments  of  error.  But  the  complaint 
on  such  appeals  Is  ordinarily  so  apparent  and 
so  nearly  fundamental  as  that  the  Legislature 
may  Justly  have  dispensed  with  the  necessity 
for  qieclflc  assignments  of  error.  However 
that  may  be,  it  Is  clear  that  some  of  the 
general  provisions  of  law  regulating  appeals 
are  applicable  to  appeals  under  the  present 
statute,  and  that  in  part  at  least  In  the  act 
Itself  provision  Is  made  for  the  execution  of 
the  law,  so  that  the  reasoning  which  prompted 
the  decision  in  the  early  cases  referred  to  does 
not  obtain  in  the  present  case  and  the  statute 
should  be  permitted  to  stand. 

Furthermore,  It  is  not  unworthy  of  notice 
that  this  statute  Is  very  similar  to  the  pro- 
vision In  article  1383,  Sayles'  Ann.  Civ.  St. 
1897,  authorising  an  appeal  from  an  Interloc- 
utory order  of  the  district  court  appointing  a 
receiver  or  trustee  In  any  cause,  such  appeal 
to  be  taken  within  20  days  from  the  entry  of 
such  order.  The  statute  Just  referred  to  is 
at  least  as  meager,  so  far  as  provisions  for  its 
execution  are  concerned,  as  the  act  unaer 
consideration.  Yet  the  courts  have  often  en- 
tertained such  appeals,  without  even  discover- 
ing the  difficulties  which  appellee  now  Insists 
are  Insurmountable.  Farwell  v.  Babock.  27 
Tex.  Civ.  App.  162,  65  S.  W.  612;  American 
Tribune  New  Colony  Co.  v.  Schuler,  34  Tex. 
Civ.  App.  560,  79  S.  W.  371 ;  Bqraela  Land  & 
Cattle  Co.  V.  Blndle,  5  Tex.  Civ.  App.  18,  23 
S.  W.  819.  The  same  may  be  said,  also,  of 
the  practical  application  of  the  act  under  con- 
sideration. It  has  served  Its  purpose  In  the 
following  cases  that  we  now  call  to  mind: 
Buchanan  v.  Wllbum,  lOS  S.  W.  841,  20  Tex. 
Ct  Rep.  113;  Walsteln  v.  Nicholson  (Tex. 
ClT.  App.)  106  8.  W.  207 ;  Caswell  v.  Funder- 
berger  (Tex.  C!lv.  App.)  105  S.  W.  1017.  So 
that  we  hold  the  act  to  be  sufficient  to  author- 
ize appeals  In  accordance  with  the  evident 
Intention  of  the  Leg^Islature  which  passed  it. 

On  the  merits  of  the  appeal  we  have  no 
hesitancy  in  holding,  both  on  authority  and  on 
principle,  that  the  writ  of  Injunction  to  stay 
the  publication  of  the  order  declaring  the  re- 
sult of  the  election  In  favor  of  prohibition 
was  improperly  issued.  Appellees'  petition 
evinces  great  diligence  upon  the  part  of  their 
attorneys  in  seeking  out  and  setting  forth  ir- 
regularities which  would,  if  true,  undoubtedly 
change  the  result  of  the  election  in  a  proper 
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proceeding  instituted  for  that  purpose;  but 
not  one  of  them  presents  a  question  that  is 
not  now  cognizable  by  the  district  court  in  a 
contest  proceeding  proper.  In  truth,  this  pro- 
ceeding is  obviously  but  an  attempt  to  contest 
the  local  option  election  In  Potter  county  by 
injunction  proceedings,  rather  than  in  the 
manner  pointed  out  by  statute.  Nor  do  the 
allegations  that  appellees'  Individual  property 
rights  as  saloon  keepers  will  be  Jeopardized 
and  destroyed  by  the  enforcement  of  local 
option  in  the  least  change  the  cluracter  of 
the  proceeding.  That  consequence  Is  but  in- 
cidental, and  too  remote  from  the  act  sought 
to  be  enjoined  to  authorize  the  interposition 
of  the  equitable  writ  of  injunction.  It  may 
be,  though  we  are  not  called  upon  to  decide 
that  question,  that  appellees  will  be  entitled 
to  the  writ  to  protect  themselves  against  the 
enforcement  of  the  law,  when  once  that  is  at- 
tempted; but  It  Is  time  enough  to  decide  that 
question  when  we  have  reached  it.  We  feel 
quite  clear  that  they  are  not  now  entitled  to 
the  writ,  where  the  effect  of  granting  it  would 
be  to  interfere  with  and  anticipate  one  of  the 
steps  necessary  to  the  legal  adoption  of  a  law. 
This  is  a  political  question,  with  which  the 
courts  have  no  right  to  interfere.  This  case 
is  not  to  be  distinguished  from  Robinson  & 
Watson  V.  Wlngate,  36  Tex.  Civ.  App.  65,  80 
S.  W.  1067,  and  Id.,  98  Tex.  267,  83  S.  W.  182, 
In  which  the  principles  so  learnedly  elaborated 
by  the  Court  of  Civil  Appeals  for  the  First 
District  were  epitomized  by  Mr.  Justice  Wil- 
liams, for  the  Supreme  Court,  in  the  following 
language:  "The  reasons  may  be  summed  up 
In  the  conclusion  that  there  Is  In  the  perform- 
ance of  these  statutory  duties  no  Invasion  In 
a  legal  sense  of  the  property  rights  of  com- 
plainants as  licensed  liquor  dealers,  whether 
the  election  Is  open  to  attack  In  other  ways 
or  not." 

Finally,  it  fs  contended  that,  even  though 
the  decision  in  Robinson  &  Watson  v.  Wlngate 
be  conclusive  of  the  question  as  the  law  then 
stood,  yet  by  act  of  the  Twenty-Ninth  L^ia- 
latnre  (Acts  1905,  p.  05,  c.  69),  approved  April 
7,  1905,  the  rule  has  been  changed,  and  Injunc- 
tions may  now  Issue  restraining  the  declara- 
tion of  the  result  or  publication  of  such  order, 
as  the  case  may  be.  Section  1  of  the  act  relied 
on  is  as  follows:  "No  writ  of  Injunction  shall 
be  granted  unless  the  applicant  therefor  shall 
present  his  petition  to  the  Judge,  verified  by 
bis  affidavit  taken  before  some  officer  author- 
ized to  administer  oaths,  and  containing  a 
plain  and  Intelligible  statement  of  the  grounds 
for  such  relief;  nor  shall  any  Judge  grant 
any  writ  of  Injunction  touching  or  In  any  way 
relating  to  an  election  held  without  his  Judi- 
cial district,  declaring  that  the  sale  of  Intox- 
icating liquors  In  any  county.  Justice  precinct, 
city,  town  or  subdivision  of  a  county,  is  pro- 
hibited, unless  such  application  or  petition 
shall  state  that  the  Judge  In  whose  county  or 
district  the  suit  is  brought  Is  absent  from  his 
county  or  district,  or  Is  sick  and  unable  to 
hear  the  same,  or  unless  such  Judge  shall 


refuse  to  act  upon  such  application  or  petltloa 
for  Injunction,  or  unless  such  Judge  is  dls- 
quallfled  to  act  upon  the  same,  which  disquali- 
fication must  be  fully  set  forth  In  the  applica- 
tion or  petition."  It  Is  apparent  from  this 
act  that  the  Legislature  intended,  not  to  oi- 
large  the  powers  of  the  district  court  to  grant 
Injunctions  In  local  option  cases,  but  rather 
to  curtail  them  by  requiring  the  Judge  In 
whose  district  the  territory  to  be  affected  Is 
situated  to  issue  the  writ,  with  the  exceptions 
enumerated.  It  is  mattcar  of  common  knowl- 
edge that  the  practice  of  applying  to  distant 
district  Judges  for  writs  of  Injunction  in  local 
option  cases  was  once  quite  prevalent,  and  It 
was  to  remedy  this  evil  that  the  act  Invcdced 
was  passed. 

We  think  Judge  Fisher  erred  In  grantins 
the  writ  prayed  for,  and  therefore  reverse  his 
Judgment  and  dissolve  the  writ  of  InJunctioB. 

Reversed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.  BLACK. 

(Court   of   Civil   Appeals   of   Texas.    Feb.   29. 
1908.) 

1.  Cabbibb»— Shifkknt  of  Oattlb— Uwload- 

IMO  IN    "SOUTHKBN  PeNS"— LlABttrTT. 

Plaintiff  delivered  cattle  to  the  S.  railroad 
to  be_ carried  from  a  point  below  the  quaran- 
tine line  to  one  above  it,  and  obtained  and  fur- 
nished a  clean  bill  of  health,  which  was  attach- 
ed to  the  waybill  made  out  by  S.  When  ti^e  cat- 
tle arrived  at  a  point  below  the  quarantine  line 
they  were  delivered  by  S.  to  F..  a  belt  line  rail- 
road, which  transported  them  to  the  yards  of  a 
stockyards  company,  where  they  were  unloaded 
in  the  "Southern  pens"  which,  under  the  quar- 
antine rules,  prevented  their  transportation 
above  the  quarantine  line.  ITie  conductor  of 
S.  had  retained  the  bill  of  health  with  the  way- 
bill, and  had  delivered  to  F.  only  the  stub  of  the 
waybill,  which  bore  the  indorsement  "Southern 
cattle,"  requiring  under  the  quarantine  rules,  in 
the  absence  of  a  bill  of  health,  that  the  cattle  be 
unloaded  in  the  Southern  pens.  Before  they 
were  placed  in  such  pens,  however,  plaintiff  pro- 
tested to  the  employ^  of  F.  a^cainst  such  un- 
loading, and  asserted  that  there  was  a  certificate 
of  health  of  the  cattle  authorizing  the  placing 
of  the  cattle  in  the  Northern  or  noninfected  pens. 
F.  then  inquired  of  the  agent  of  S.  what  should 
be  done  with  the  cattle,  and  he  directed  that 
they  he  unloaded  and  ulaced  in  the  pens,  and 
said  nothing  of  the  bill  of  health  then  in  his 
possession  attached  to  the  waybill.  Held  that, 
even  if  the  action  of  F.  in  putting  the  cattle 
Into  the  southern  pens  after  notice  from  plain- 
tiff was  wrongful  as  against  plaintiff,  so  that 
It  would  he  liable  to  plaintiff,  yet  it  having  act- 
ed on  the  written  evidence  furnished  by  S.,  and 
on  its  order,  so  that  its  action  was  not  wrongful 
as  sf^ainst  F..  the  negligence  of  S.  entered  into 
the  result,  making  it  liable  to  plaintiff. 

2.  AFPEAI^-HABMLESS  EBBOB— JtrDOUKNT. 

As  one  concerned  in  the  commission  of  a 
wrong  cannot  recover  of  another  likewise  guilty 
thereof,  one  of  two  whose  negligence  caused  the 
placing  of  plaintiff's  cattle  in  infected  pens,  so 
that  each  is  liable  to  plaintiff  for  the  whole  dam- 
age, cannot  complain  because,  in  an  action 
against  both  for  the  damage,  judgment  was  ren- 
dered against  It  alone. 

Appeal  from  District  Court,  Tarrant  (boun- 
ty ;  Irby  Dunklin,  Judga 
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Action  by  P.  A.  Black  against  the  St.  Lonls 
Southwestern  Railway  Ck>mpany  of  Texas 
and  otbera.  From  a  Judgment  against  said 
comjMuiy  alone,  It  appeals.    AfDrmed. 

Spoonts,  Thompson  &  Barwlse,  for  appel- 
lant   W.  P.  McLean,  for  appellee. 

CONNER,  a  J.  This  suit  was  instituted 
by  appellee  against  appellant,  the  Ft  Worth 
Belt  Railway  Company,  and  the  Ft.  Worth 
Stockyards  Company,  to  recover  damages  al- 
leged to  have  resulted  to  a  shipment  of  84 
head  of  cattle  from  Mt  Pleasant,  Tex.,  to 
Barstow,  In  Ward  county,  Tex.  The  trial 
resolted  In  a  Judgment  against  the  appellant 
for  $1,377.35,  and,  In  obedience  to  a  peremp- 
tory Instruction  of  the  court  in  favor  of  the 
stodcyards  company  and  the  l>elt  railway 
company. 

There  Is  but  little.  If  any,  dispute  in  the 
facta.  As  aIIege<J  and  shown,  they  are  to  the 
efTect  that  Mt  Pleasant  Is  situated  below  the 
quarantine  line;  that  Barstow,  the  intended 
destination  of  the  cattle,  Is  situated  north 
and  west  of  the  quarantine  line ;  that  before 
the  shipment  appellee  caused  his  cattle  to  be 
inspected  at  Mt  Pleasant,  and  was  furnished 
by  the  proper  quarantine  oflScer  with  a  clean 
bill  of  health  for  said  cattle,  which  was  de- 
livered to  appellant's  agent  at  Mt  Pleasant 
and  attached  to  the  waybill  made  out  by  ap- 
pellant's shipping  agent ;  that  when  the  cattle 
arrived  at  Ft  Worth  over  the  line  of  appel- 
lant's railway  some  23  hours  after  the  origin- 
al shipment  the  cattle  were  delivered  to  the 
Ft  Worth  Belt  Railway  Company,  which  In 
turn  transported  the  cattle  to  the  yards  of  the 
Ft.  Worth  Stockyards  Company,  and  they 
were  there  unloaded  In  what  are  termed  the 
"Southern  pens."  At  the  thne  the  cattle  were 
delivered  to  the  belt  railway  company,  how- 
ever, appellant's  conductor  who  had  charge 
of  the  shipment  from  Mt  Pleasant  retained 
the  certificate  of  health  and  waybill,  deliv- 
ering to  the  belt  line  railway  company  the 
"stub"  or  detachable  portion  of  the  waybill. 
This  stub  had  Indorsed  on  its  face  that  the 
cattle  were  "Southern  cattle,"  which,  accord- 
ing to  the  quarantine  regulations,  about 
wbidh  there  Is  no  dispute,  required  the  cattle 
to  be  unloaded  and  placed  In  the  Southern 
pens  of  the  stockyards  company  Instead  of 
In  the  Northern  pens.  Appellee,  however, 
before  they  were  unloaded  in  the  southern 
pens,  protested  to  the  employes  of  the  belt 
railway  against  such  unloading,  asserting  at 
the  time  that  he  had  had  the  cattle  Inspected, 
and  that  there  was  a  certificate  of  health 
which  would  authorize  them  to  be  unloaded 
In  the  Northern  or  noninfected  pens.  The 
belt  railway  thereupon,  It  seems,  telephoned 
to  the  agent  of  appellant  at  Ft.  Worth,  ask- 
ing what  should  be  done  with  the  cattle,  and 
they  were  directed  to  unload  them  and  place 
them  In  the  pens ;  this  direction  being  unac- 
companied with  Information  that  the  certifi- 
cate of  health  given  by  the  quarantine  officer 
at  Mt.  Pleasant  was  then  In  the  agent's  pos- 


session attached  to  the  original  waybill.  By 
unloading  in  the  Southern  or  infected  rather 
than  in  the  Northern  pens  plaintiff  was  pro- 
hibited by  the  quarantine  regulations  from 
continuing  the  shipment  to  Barstow,  above 
the  quarantine  line,  without  having  his  cattle 
dipped  and  disinfected,  and  the  cattle  were 
In  such  condition  that  they  were  unable  to 
bear  this  process,  and  were  accordingly  sold 
on  the  Ft.  Worth  market,  and  appellee  sought 
to  recover  In  this  suit  the  difference  between 
what  they  brought  and  what  their  market 
value  was  at  Barstow  bad  they  been  proper- 
ly delivered  there. 

In  the  first,  second,  third,  and  fourth  as- 
signments objection  in  various  forms  is  made 
to  the  action  of  the  court  In  instructing  a  ver- 
dict for  the  stockyards  company  and  the  belt 
railway  company,  and  In  falling  to  submit 
to'  the  Juiry  the  plea  of  appellant  over  against 
them;  but  we  find  nothing  In  the  action  of 
the  court  In  these  resx)ects  of  which  appellant 
can  complain.  The  evidence  seems  undisput- 
ed that  the  belt  company  acted  upon  the  ex- 
press direction  of  appellant  And  under  the 
quarantine  regulations  it  was  the  duty  of  the 
belt  company  to  unload,  and  of  the  stodcyards 
company  to  receive,  the  cattle  In  the  South- 
ern TpeoB,  the  cattle  being  Southern  cattle 
and  from  below  the  quarantine  line,  and  un- 
accompanied with  a  certificate  of  Inspection 
and  good  health. 

These  conclusions  apply  alike,  in  part  at 
least,  to  the  fifth  and  sixth  assignments  com- 
plaining of  the  verdict  on  the  ground  that  it 
Is  without  support  In  the  evidence  in  that 
the  proof  shows  that  the  belt  railway  com- 
pany and  stockyards  company  committed  the 
wrong  resulting  In  the  Injury.  The  fact 
that  the  belt  railway  company  and  stock- 
yards company  had  notice  that  the  cattle  had 
been  inspected  and  health  certificate  had 
been  Issued  does  not  relieve  appellant  It 
Is  undisputed  that  the  proper  evidence — the 
quarantine  officer's  health  certificate — had 
been  detached,  or  at  least  did  not  accom- 
pany the  stub  from  the  bill  of  lading  deliv- 
ered to  the  belt  railway  company,  and  which 
stub  bore  stamp  requiring  the  action  taken 
In  the  absence  of  a  health  certificate,  and 
that  appellant's  agent  furthermore  directed 
the  cattle  to  be  unloaded  without  explana- 
tion that  the  health  certificate  was  In  the 
railroad  office,  and  without  proper  direction 
to  tmload  In  the  Northern  pens.  Appellant 
cannot  therefore  complain  because  the  rail- 
way company  acted  on  the  written  evidence 
furnished  by  it  and  on  appellant's  order  rath- 
er than  to  have  accepted  the  verbal  directions 
of  the  parties  accompanying  the  cattle.  At 
most  the  action  taken  by  the  belt  and  stock- 
yard companies  after  notice  of  those  accom- 
panying the  cattle  was  wrongful  as  against 
appellee,  and  appellant's  undisputed  negli- 
gence entering  Into  the  result  precludes  any 
right  of  recovery  against  one  or  more  of  Its 
joint  wrongdoers.  Although  each  may  have 
been  liable  to  appellee  for  the  whole,  the  fact 
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that  appellant  alone  was  beld  liable  gives 
it  no  ground  for  complaint  here.  As  said  by 
ns  In  the  case  of  Pt.  Worth  &  Denver  City 
Railway  Company  v.  Chicago,  Rock  Island 
&  Gulf  Railway  Company  (not  yet  published), 
105  a  W.  82»:  "It  is  a  well-established  rule 
that  one  concerned  In  the  commission  of  a 
wrong  cannot  recover  of  another  likewise 
guilty  thereof."  See,  also,  Railway  O.  v. 
Railway  Cos.,  83  Tex.  509,  18  S.  W.  956,  City 
of  San  Antonio  v.  Smith,  94  Tex.  266,  G9  S. 
W.  1109,  and  Railway  C!o.  v.  Vance  (Tex.  Civ. 
App.)  41  S.  W.  167,  Cited  In  the  case  from 
which  we  have  quoted. 

We  conclude  that  all  assignments  should 
be  overruled,  and  the  judgment  affirmed. 


WILLIAMSON  et  al.  v.  BROWN.* 

(CJourt   of   Civil   Appeals   of  Texas.    Feb.  29. 

1906.    RehearlDR  Denied  April  4,  190a) 

1.  AnvKBSE  Possession  —  Colob  of  Title  — 
SuFTiciENOT  —  School  Lands  —  Patents  — 
Validity. 

Under  Const,  art.  7,  {|  2,  4,  reserving  land 
for  a  Echool  fund,  and  providing  for  a  sale  there- 
of under  reKulations  prescribed  by  law,  a  patent, 
as  a  homestead  donation,  of  land  reserved  as 
school  land.  Is  void,  and  is  neither  title  nor 
color  of  title  within  the  statute  of  limitations. 

2.  Same. 

A  grant  from  the  state,  to  constitnte  title 
or  color  of  title  within  the  statute  of  limitations, 
must  be  effectual  to  convey  to  the  grantee  what- 
ever title  the  state  had  in  the  land  at  the  time, 
though  the  grant  need  not  necessarily  carry  with 
it  the  paramount  title,  and  it  may  be  void  as 
against  third  persons. 

[E3d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {{  435-442.1 

8.  Same. 

A  junior  patent  of  land  subject  to  grant  by 
the  state  is  a  sufficient  grant  to  support  the  de- 
fense of  adverse  possession  under  toe  three-year 
statute  of  limitations,  since  it  is  effectual  to  con- 
vey to  the  grantee  therein  whatever  right  the  gov- 
ernment had  in  the  land  at  the  time,  though  be- 
cause of  a  previous  grant  only  an  inferior  title 
is  conveyed. 

Appeal  from  District  Court,  Lubbock  Coun- 
ty; t>.  S.  Kinder,  Judge. 

Action  by  J.  T.  Brown  against  T.  B.  Wil- 
liamson and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

H.  O.  Ferguson,,  for  appellants.  W.  D.  Ben- 
son, L.  W.  Dalton,  and  Geo.  R.  Beon,  for 
appellee. 

Statement 

STEPHENS,  J.  There  is  a  conflict  be- 
tween the  southern  boundary  of  section  16, 
block  RG,  in  Lubbock  county,  and  the  north- 
em  boundary  of  a  junior  survey  in  the  name 
of  T.  A.  Acuff.  Appellee  owned  section  16, 
block  RO,  and  brought  this  action  of  trea- 
pass  to  try  title  against  the  appellants,  one 
ef  whom  owned  the  Acuff  survey.  The  main 
defense  Interposed  was  that  of  the  statute 
of  limitation  of  three  years.  The  case  was 
submitted  to  the  jury  on  special  Issues,  and 
the  following  fludings,  among  others,  were 
made:    First,  that  there  was  a  conflict  of 


47  acres  between  the  two  surveys,  second, 
tliat  appellant  Williamson  had  Inclosed  by 
a  fence  and  was  in  possession  of  28  acres 
of  this  conflict,  third,  ttiat  he  had  had  the 
same  inclosed,  and  that  he  and  those  under 
whom  he  claimed  had  been  in  peaceable  and 
adverse  possession  thereof  since  1898.  The 
verdict  also  covered  the  issue  of  improve- 
ments in  good  faitli,  as  to  which  there  is  no 
controversy  here.  Neither  party  sought  to 
have  any  additional  Issues  submitted  to  the 
jury,  but  both  parties  claimed  a  Judgment  on 
the  verdict,  the  appellants  claiming  that  ttie 
finding  of  adverse  possession  In  their  favor 
entitled  them  to  a  judgment,  and,  this  claim 
being  denied,  have  appealed  to  this  court. 

The  Acuff  survey  was  made  in  July,  1895, 
and  was  patented  May  11,  1887,  as  a  home- 
stead donation  of  160  acres.  The  field  notes 
called  for  the  south  boundary  line  of  blodc 
R6,  which  could  only  be  traced  by  calls  (or 
course  and  distance  from  a  well-known  mon- 
ument several  miles  west  of  this  survey. 
These  field  notes,  however,  called  for  ob- 
jects on  the  ground  which  definitely  located 
the  northern  boundary  of  the  Acuff  survey 
north  of  the  south  boundary  of  blodc  RO.  It 
was  nearly  a  year  after  the  issuance  of  the 
patent  under  wliich  possession  was  taken 
of  that  part  of  school  section  16  in  block 
RG  which  was  included  in  the  Acuff  field 
notes  before  this  school  section  was  sold  to 
appellee  April  30,  1898,  who  thereafter  con- 
tinued to  occupy  the  same. 

C!onclu8ioii8. 
The  question  to  be  determined  is:  Did 
the  patent  to  the  Acuff  survey  constitute  title 
or  color  of  title  within  the  meaning  of  the 
three-year  statute  of  limitation  to  tliat  part 
of  school  section  16  in  controversy?  It  was 
declared  in  section  2,  article  7,  Const,  that  all 
the  alternate  sections  of  land  reserved  by  the 
state  out  of  grants  made  or  to  be  made  to 
railroads  should  constitute  a  perpetual  public 
school  fund,  and  it  was  provided  in  sec- 
tion 4  of  this  article  that  lands  so  set  apart 
should  be  sold  under  such  regulations,  at 
such  times,  and  on  such  terms  as  might 
be  prescribed  by  law.  Ttiese  regulations 
were  made,  and  the  land  in  controversy 
was  sold  to  appellee  in  compliance  there- 
with. It  therefore  distinctly  appears  that 
no  part  of  school  section  16  was  subject 
to  appropriation  under  the  homestead  do- 
nation statute.  The  commissioner  of  the 
land  office,  therefore,  had  no  power  to  is- 
sue a  patent  to  the  land  in  controversy  as 
a  homestead  donation,  in  consequence  of 
which  It  must  be  held  that  the  patent  was 
void  in  so  far  as  it  attempted  to  convey 
school  land.  Texas  Land  &  Mortgage  CX>. 
V.  State,  1  Tex.  (3iv.  App.  616,  23  8.  W. 
258,  and  cases  there  cited;  League  v.  Reg- 
an, 59  Tex.  427;  Sherwood  v.  Fleming,  2S 
Tex.  Supp.  408;  Smith  v.  Power,  23  Tex. 
30.  In  the  case  last  cited  it  was  held  that 
a  grant  from  the  state,  in  order  to  constl- 
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tute  title  or  color  of  title  within  the  mean- 
loc  of  tbe  statute  of  limitations,  "mnst 
be  eflectnal  to  convey  to  the  grantee  what- 
ever rlgnt  or  title  the  government  had  In 
the  land  at  the  time  of  making  the  grant," 
to  which  was  added:  "It  need  not  necessa- 
rily carry  with  It  the  paramount  title,  bat 
It  most  be  title,  as  against  the  government, 
valid  in  Itself  when  tested  by  Itself,  and 
not  tried  by  the  title  of  others.  It  must 
have  Intrinsic  validity  as  between  tbe  parties 
to  it,  though  it  may  be  relatively  void  as 
respects  the  rights  of  third  persons.  If  it 
be  absolutely  void,  a  nullity.  It  cannot  be 
said  to  be  a  grant,  or  the  basis  of  a  trans- 
fer of  the  title  from  the  government"  This 
language  has  been  more  than  once  reproduced 
substantially  in  subsequent  cases. 

As  we  understand  the  decisions  on  this 
subject,  a  Junior  patent  Is  a  sufficient  grant 
of  land  which  Is  subject  to  location  and 
grant  to  support  the  defense  of  three  years 
adverse  possession,  since  it  Is  effectual  to 
convey  to  the  grantee  whatever  right  or  title 
the  government  may  have  In  the  land  at 
the  time  of  making  the  grant,  although  on 
account  of  a  previous  grant  only  an  Inferior 
title  is  conveyed.  It  is  only  void  as  to  the 
prior  grant  It  would  be  sufficient  to  con- 
nect the  patentee  with  the  sovereignly  of 
the  soil,  and,  in  the  absence  of  proof  of 
the  senior  patent,  to  warrant  a  recovery  In 
an  action  of  trespass  to  try  title.  It  can- 
not therefore  be  said  to  be  no  title.  On 
the  other  hand,  where  the  land  Is  reserved 
from  location  and  is  held  by  the  govern- 
ment for  a  different  purpose,  as  is  the  case 
with  alternate  sections  of  public  school 
lands,  the  unauthorized  patent  has  no  effect 
whatever  on  tbe  right  or  title  of  the  gov- 
ernment at  the  time  of  its  Issuance,  and 
would  not  warrant  ejectment.  It  is  there- 
fore neither  title  nor  color  of  title  within 
the  meaning  of  tue  statute  of  limitations. 

As  to  otiier  issues  presented  in  the  brief, 
it  is  sufficient  to  say  that  there  was  no 
room  for  controversy  as  to  the  true  location 
of  the  south  boundary  of  block  RO. 

The  Judgment  is  therefore  affirmed. 


HODSTON  ft  T.  C.  R.  CO.  v.  TISDALB. 

{Court  of  Civil  Appeals  of  Texas.     March  11, 

190a    RehearinK   Denied   April    15.    1908.) 

1.  E^iDENCK  —  Opinions  —  Valtje  —  Knowl- 
edge or  Subject-Matter. 

Testimony  of  witness  that  at  tbe  time  and 
place  of  the  killing  of  a  cow,  and  the  injuring 
-of  othen,  there  was  a  market  valne  for  cattle 
of  that  class,  and  that  be  knew  what  it  wan.  that 
tlie  value  of  the  cow  killed  was  from  $250  to 
$300.  and  that  of  those  Injured  was  $200  each, 
«nd  tbe  depreciation  in  their  market  value  was 
$130  or  $175  each;  that  men  came  there  and 
^ght  cattle  of  him ;  that  what  he  meant  by  mar- 
ket value  was  what  anything  was  worth,  tbe  way 
be  got  at  it  was  what  he  and  others  would  give  for 
•n  animal  ,  ttiat  he  kept  posted  from  the  news- 
papers, too;  that  tbe  newspapers  Kive  him  the 
market  prices  of  cattle  at  certain  other  places; 


and  that  he  could  come  pretty  near  telling  what 
the  cattle  would  have  brousht  in  those  markets- 
is  admissible  as  some  evidence  tending  to  es- 
tablish both  the  market  and  the  reasonable  valne 
of  the  cattle ;  it  not  showing  witness  relied  sole- 
ly on  hearsay  or  information  from  others,  and 
not  excluding  the  idea  that  what  he  testified  lie 
meant  by  market  value,  and  which  he  got  at  io 
a  certain  way,  was  the  market  value. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Dig. 
vol.  20.  Evidence.  {  2274.] 
2.  Dam AQXS  —  Pusadino  —  Scope  or  Ajxeoa- 

noNS. 

The  averment  of  the  petition,  unobjected 
to,  that  animals  killed  and  Injured  bad  a  "rea- 
sonable intrinsic  and  market  value,"  aliorws  of 
evidence  of  reasonable  value,  as  well  as  market 
value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §  451.] 

Appeal  from  Travis  County  Court;  John 
W.  Hornaby.  Judge. 

Action  by  D.  Tisdale  against  the  Houston 
&  Texas  Central  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeala  Af- 
firmed. 

S.  R.  Fisher,  J.  H.  TalUchet,  8.  W.  Fish- 
er, and  Baker,  Botts,  Parker  ft  Garwood,  for 
appellant  Jas.  H.  Robertson  and  Robortson 
&  Robertson,  for  appellee. 

FISHEXt,  C.  J.  This  is  a  suit  by  Tisdale 
against  the  railway  company  for  $isOO  dam- 
ages alleged  to  have  been  sustained  on  ac- 
count of  the  negligent  killing  of  one  of  ap- 
pellee's registered  cows,  and  the  injuring  of 
two  others  by  one  of  appellant's  trains  at 
Sanders,  on  April  5,  1906.  There  was  a  ver- 
dict and  Judgment  below  In  appellee's  favor 
for  the  sum  of  $276.  Api)ellee  was  permit- 
ted, over  tbe  objection  of  appellant,  to  testi- 
fy that  there  was  a  market  value  at  Sanders 
Station  for  cattle  of  the  class  killed  and  In- 
jured, and  that  the  cow  so  killed  was  of  a 
value  of  from  $250  to  $300,  and  that  the  dif- 
ference In  the  market  value  of  the  cows  al- 
leged to  have  been  Injured  was  from  $150  to 
$175.  The  objection  to  this  testimony  was 
that  the  witness  had  not  qualified  to  testify 
as  to  market  value,  and  that  his  testimony 
was  not  based  upon  knowledge  possessed  by 
him,  but  tbe  valuation  was  based  solely  upon 
tbe  Individual  valuation  of  the  cattle  by  the 
witness,  and  from  Information  obtained  from 
reading  market  reports  that  did  not  relate 
to  the  market  price  of  cattle  at  or  near  San- 
ders Station.  The  witness  testified:  That 
he  knew  what  was  the  market  value  of  cat- 
tle of  the  class  tbdt  were  killed  and  injured 
in  Travis  county  at  the  time  and  place  at 
Sanders  Station.  That  the  cow  that  was 
killed  was  worth  from  $250  to  $300.  That 
there  was  a  market  for  cattle  of  that  kind 
at  the  place  that  these  were  killed  and  in- 
jured. "Men  come  there  and  buy  stock  of 
me.  In  regard  to  the  market  value  of  the 
two  cows  that  were  injured,  they  were  worth 
$200  each  Just  prior  to  the  accident.  The  de- 
preciation In  their  market  value  Immediately 
after  the  injury  was  about  $150  or  $176  each. 
I  mean  by  market  value,  what  anything  ia 
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wortb.  The  way  I  get  at  It  Is  what  I  would 
glre  for  an  animal  and  what  others  would 
give.  I  keep  posted  from  the  newspapers, 
too.  The  newspapers  give  me  the  market 
prices  of  cattle  In  Chicago,  Ft  Worth,  and 
San  Antonio.  I  can  come  pretty  near  tell- 
ing what  my  cattle  would  have  brought  in 
those  markets."  This  evidence  In  our  opin- 
ion was  admissible.  It  does  not  show  that 
the  witness  relied  solely  upon  hearsay  or  In- 
formation furnished  by  others  as  to  what 
was  the  market  price  of  cattle.  He  testified 
that  these  cattle  had  a  market  value  at  the 
place  they  were  Injured,  and  that  men  came 
there  and  bought  cattle  from  him.  His  state- 
ment that  what  he  meant  by  market  value 
was  what  anything  is  wortb,  and  the  way 
that  he  got  at  it  was  what  be  would  give  for 
an  animal  and  others  would  give  does  not  ex- 
clude the  Idea  that  such  value  thus  determin- 
ed was  not  the  market  value.  Miarket  value 
may  be  what  anything  Is  worth,  and  what 
such  animals  sell  for  would  be  some  evidence 
by  which  to  determine  what  was  the  market 
value.  This  Is  all  the  evidence  upon  the  sub- 
ject of  value.  As  sfild  before,  we  are  inclin- 
ed to  the  opinion  that  it  Is  some  evidence 
tending  to  establish  what  was  the  market 
value  of  the  animals  in  question.  Further- 
more, the  bill  of  exception  states  that  the 
objections  to  this  evidence  were  that  it  was 
valueless  to  establish  the  market  value  of 
the  animals  in  question.  There  was  no  ob- 
jection urged  to  It  that  it  should  not  be  con- 
sidered as  tending  to  establish  what  was  the 
reasonable  value  of  tiie  animals  killed  and 
those  Injured ;  and,  If  It  could  not  be  consid- 
ered as  having  ^ny  force  to  establish  the 
market  value,  it  certainly  would  be  entitled 
to  some  weight  In  determining  what  was  the 
reasonable  value  of  the  animals  killed  and 
Injured.  The  pleading  of  the  plaintiff  In  al- 
leging the  value  of  the  animals  was  not  ob- 
jected to  in  the  court  below,  or,  If  it  was  ob- 
jected to,  no  assignment  Is  here  urged  to  the 
action  of  the  court  overruling  a  demurrer 
questioning  the  sufficiency  of  the  allegations 
on  the  subject  of  value.  The  averments  upon 
this  subject  contained  In  the  plaintiffs  peti- 
tion are  substantially  to  the  effect  that  the 
animals  killed  and  those  Injured  had  a  rea- 
sonable intrinsic  and  market  value,  and  we 
are  of  the  opinion  that  this  averqaent  would 
let  in  evidence  as  to  what  was  the  reason- 
able value,  as  well  as  the  market  value. 

There  are  other  assignments  which  com- 
plain of  the  action  of  the  court  In  overrul- 
ing the  motion  of  defendant  to  Instruct  a 
verdict  In  Its  favor.  These  assignments  are 
based  upon  tbe  proposition  that  the  evidence 
does  not  show  that  the  railway  company  was 
guilty  of  negligence  In  running  the  animals 
down.  It  Is  unnecessary  to  discuss  the  facts 
arising  upon  this  Issue  other  than  to  say  that 
In  our  opinion  there  Is  evidence  tending  to 
show  that  the  engineer  In  charge  of  the  train 
couM,  by  the  exercise  of  ordinary  care,  have 
discovered  the  animals  on  the  track  In  time  to 


have  prevented  running  tbem  down.  The 
testimony  shows  that  It  was  his  duty  to  keep 
a  lookout,  and  there  Is  evidence  showing  that 
from  the  point  on  the  road  where  he  could 
have  seen  the  animals  he  could  have  stopped 
his  train  or  materially  lessened  Its  speed  be- 
fore he  reached  the  point  where  the  animals 
were  struck. 

Appellant  in  Its  fifth  assignment  complains 
of  the  sixth  paragraph  of  the  charge  of  the 
court,  which  is  to  the  effect  that,  if  the  jury 
should  find  for  the  plaintiff,  they  will  assess 
his  damages  at  such  sum  as  will  fairly  oom- 
X>ensate  him  for  the  injuries  sustained,  if  any, 
which  sum  will  be  measured  by  the  reason- 
able value  of  the  cattle  killed.  If  any,  at  the 
time  and  place  of  killing,  and  the  difference. 
If  any.  In  the  reasonable  value  of  the  cattle 
Injured,  if  any,  immediately  before  and  im- 
mediately after  the  injury  at  the  time  and 
place  of  injury.  The  objection  to  this  charge 
Is  that  It  submits  to  the  jury  the  reasiHiable 
value  of  tbe  animal  killed  and  those  Injured 
as  a  criterion  to  determine  the  amount  of 
damages  the  plaintiff  should  be  allowed; 
that  neither  the  pleading  nor  the  evidence 
authorized  the  submission  of  the  reasonable 
value  of  the  cattle  In  question.  The  plead- 
ing Is  to  the  effect  that  "the  cow  killed  was 
of  the  reasonable  Intrinsic  and  market  value 
of  $300,  and  the  two  that  were  Injured  were 
each  of  the  reasonable  and  Intrinsic  market 
value  of  $100."  It  seems  from  this  that  the 
purpose  was  to  allege  the  reasonable  and  also 
the  market  value  of  the  animals  killed  and 
injured.  There  was  no  exception  to  this 
pleading,  and  we  are  inclined  to  the  opinion 
that  the  pleading  raised  the  issue  as  to  both 
characters  of  value.  All  of  the  evidence  on 
the  subject  of  value  is  that  above  detailed 
and  considered  In  disposing  of  the  first  as- 
signment of  error.  The  verdict  of  the  jury 
was  much  less  than  the  values  shown  by  this 
evidence.  This  witness  testified  as  to  what 
was  the  value  of  the  animals,  and  the  sub- 
mission to  the  jury  was  of  the  reasonable 
value,  and,  the  verdict  being  much  less  than 
w4iat  the  evidence  may  show  the  plaintiff  was 
entitled  to,  the  charge  was  not  calculated  to 
produce  any  harmful  result  to  the  defendant. 

There  are  some  other  assignments  which 
complain  of  the  charge  of  the  court.  The 
charge,  when  taken  in  connection  with  the 
special  Instructions  submitted  at  the  instance 
of  the  appellant,  presented  every  question 
proper  to  be  passed  upon. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  afiirmed. 

Affirmed. 


BBATTY  V.  O'HARROW.* 

(Court  of   Civil  Appeals   of  Texas.     Feb.  29. 

1906.    Rehearing  Denied  April  11,  1908.) 

Taxation— Tax  Tttlb— Limitations. 

The  possession  by  a  purchaser  of  land  sold 
for  taxes  is  not  adverse  to  the  owner  dnrinK  the 
two  years  from  the  execution  of  the  deed  within 

'Writ  ot  error  denied  by  Supreme  Court. 
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which  the  land  may  be  redeemed,  and  limitationg 
do  not  begin  to  run  against  the  owner  before  the 
expiration  of  Uie  redemption  period. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §{  1593-1596.] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty;  L.  S.  Kinder,  Judge. 

Action  by  W.  W.  O'Harrow  against  George 
L.  Beatty.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  G.  Ferguson  and  McGee  &  Puckett,  for 
appellant  R.  A.  Sowder  and  W.  D.  Ben- 
son, for  appellee. 

SPBER,  J.  This  is  an  action  of  trespass 
to  try  title,  brought  by  the  appellee  against 
the  appellant  to  recover  20  lots  In  the  town 
of  Lubbodc,  Tez.  The  defenses  relied  on 
were  those  of  fire  years'  limitation  and  im- 
provements in  good  faith.  The  trial  court's 
findings  of  fact  show  that  appellee  has  a 
regular  chain  of  title  from  the  state  to  one 
W.  P.  Phoenix  and  a  deed  from  Phcenlx  to 
himself,  in  which  Phoenix  reserved  a  vendor's 
lien  to  secure  the  payment  of  two  notes  given 
by  the  appellee  for  the  sum  of  $100  and  |125, 
req>ectlvely,  which  said  lien  had  never  been 
released  at  the  time  of  trial.  The  appel- 
lant's defense  of  limitation  rests  upon  the 
following  facts:  On  June  7,  1898,  the  sheriff 
of  Lubbock  county  executed  to  M.  A,  Wood 
a  BherifTs  deed  to  the  land  in  controversy  to 
Batisfy  a  judgment  rendered  on  May  6,  1898, 
In  favor  of  the  state  of  Texas  against  un- 
known owner  in  a  suit  to  recover  taxes  due 
on  the  land.  That  judgment  was  based  on  a 
citation  by  publication  which  was  addressed : 
'To  the  Sheriff  or  Any  Constable  of  Lubbock 
County — Greeting:  Tou  are  hereby  com- 
manded that  by  making  publication,"  etc 
But  the  deed  itself  contained  nothing  to  show 
tiiis  defect  in  the  citation.  There  were  reg- 
ular deeds  of  conveyance  from  said  M.  A. 
Wood  down  to  appellant,  all  duly  registered, 
and  the  appellant  and  those  through  whom 
he  claims  have  paid  all  taxes  due  on  said 
property,  from  and  including  the  year  1898 
to  the  time  of  trial.  On  June  10,  1898,  M. 
A.  Wood  to<dc  actual  possession  of  the  proper- 
ty in  controversy,  and  he  and  all  those  claim- 
ing under  him  have  held  actual  and  peaceable 
possession  continuously  from  that  date  until 
the  time  of  the  commencement  of  this  suit, 
which  was  on  JMay  20,  1905.  The  appeUant 
and  those  under  whom  he  claims  have  placed 
improvements  on  the  land  in  controversy  to 
the  value  of  $1,000,  and  there  is  no  contro- 
versy as  to  the  sufficiency  of  their  possession 
to  authorize  a  recovery  by  them  for  these  Im- 
provements. 

We  adopt  the  trial  court's  findings  of  fact, 
and  concur  in  his  opinion  that  appellee  was 
entitled  to  a  judgment.  By  excluding  the  two 
years  from  June  7,  1808,  to  June  7,  1900,  dur- 
ing which  time  the  owner  was  entitled  under 
the  statute  to  redeem  his  land  from  the  tax 
sale,  and  during  '>rhlch  time  the  possession  of 
appellant  was  therefore  not  adverse  to  this 


right,  five  years  had  not  elapsed  prior  to  the 
institution  of  this  suit  The  defense,  there- 
fore, failed.  That  the  two  years  first  ensuing 
after  the  tax  sale  should  be  excluded  from 
the  computation  we  think  there  can  be  no 
doubt  Davis  v.  Hurst  (Tex.  Sup.)  14  S.  W. 
610.  While  it  has  been  often  held  that  a 
tax  deed  will  support  the  plea  of  limitation 
under  the  five-year  statute,  yet  we  know  of 
no  case  in  which  It  is  held  that  that  statute 
begins  to  run  before  the  expiration  of  the 
time  within  which  the  owner  is  entitled  to 
redeem.  During  this  period  the  possession 
of  the  purchaser  is  much  like  that  of  a  mort^- 
gagee  in  possession.  It  is  subject,  rather  than 
adverse,  to  the  right  of  the  owner  to  repos- 
sess himself  at  any  time  by  a  redemption. 
The  judgment  of  the  district  court  in  fa- 
vor of  appellee  for  the  land,  and  in  favor  of 
appellant  for  his  improvements^  will  there- 
fore be  affirmed. 


EL  PASO  ELECTRIC. RY.  CO.  v.  KELLY. 

(Court  of  Civil  Appeals  yf  Texas.    March  26. 

1908.    Rehearing  Denied  April  15,  1908.) 

1.  Trial— DaxT  to  Requxst  Speciat  Chaboe. 

Where  a  party  claims  an  omission  in  the 
court's  charge,  he  should  supply  the  omission  by 
requesting  a  special  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  (  628.] 

2.  Street  Railroads  —  CoixisioNs—AonoNS 

— iRSTRUCTiqUB— iRCOKtSISTENT  ChABOES. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  a  cbarge  that,  if  the  motorman 
saw  the  buggy  in  dangerous  proximity  to  the 
track,  and  saw  that  plaintiff  was  in  a  perilous 
position,  and  failed  to  nae  all  power  to  stop  the 
car,  consistent  with  the  safety  of  the  car  and 
passengers,  and  such  failure  caused  plaintilTs 
injuries,  plaintiff  should  recover,  was  not  incon- 
sistent with  another  charge  that,  if  the  motor- 
man  did  not  see  that  the  buggy  was  in  danger- 
ous proximity  to  the  track,  and  that  plaintiff 
was  in  peril,  or  if  he  did,  and  did  not  have  time 
to  prevent  a  collision  by  use  of  the  means  within 
his  power,  plaintiff  should  recover. 

3.  'Trial— Inotructioks— Burden  of  Proof. 

The  chagres  did  not  cast  the  burden  on  de- 
fendant of  proving  that  the  motorman  did  not 
see  plaintiff's  peril. 

[E2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  537.] 

4.  Same  —  Construction  of  Chaboe  as  a 
Whole. 

Where  the  court  reiterated  in  different 
parts  of  its  cbarge  that  a  street  car  motorman 
after  discovering  the  peril  of  a  person  in  close 
proximity  to  the  track  should  use  all  the  means 
in  his  power  to  prevent  a  collision,  "consistent 
with  the  safety  of  the  car  and  passengers,"  the 
failure  to  incorporate  the  quoted  portion  in  one 
paragraph  of  its  charge  was  not  prejudicial  er- 
ror. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  «{  703-718.1 

6.  Street  Railroads  —  Right  to  Streets  — 
Care  Requirih)  to  Avoid  Collisions. 
All  persons  have  an  equal  right  with  a 
street  railway  company  to  use  the  streets  in 
which  its  tracks  are  laid,  and  a  motorman  oper- 
ating a  street  car  must  use  ordinary  care  to 
avoid  collisions,  and  if  he  sees  a  person  or  vehi- 
cle on  the  track  or  in  such  proximity  thereto 
as  to  make  the  danger  of  a  collision  reasonably 
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apparent,  and  a  collision  reeults  from  bis  failure 
to  use  all  the  power  within  his  means  to  prevent 
it,  consistent  with  the  safety  of  the  car  and 
passengers,  such  failure  will  be  the  proximate 
cause  of  the  collision,  and  the  company  will  be 
liable  for  resultiuK  injuries. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  f§  172-174.] 

6.  Tmal— Instructions  on  Wkioht  or  Evi- 
dence. 

A  charge  couched  in  the  foregoing  language 
was  not  upon  the  weight  of  the  evidence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  439-466.] 

7.  Same— Mentioning  Amount  Sued  fob  in 
Charge. 

Mentioning  the  amount  sued  for  in  a  charge 
is  not  error  except  when  done  in  conjunction 
with  a  charge  as  to  the  amount  of  the  verdict, 
and  even  then  it  is  not  ground  for  reversal,  un- 
less it  reasonably  appears  that  such  reference 
influenced  the  jury  in  the  amount  returned. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial.  {  484.] 

Appeal  from  EH  Paso  County  Court;  A.  S. 
Eiylar,  Judge. 

Personal  Injury  action  by  Freda  Kelly, 
a  minor,  by  ber  next  friend,  against  the  El 
Paso  Electric  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flnned. 

Leigh  Clark  and  M.  Nagle,  for  appellant. 
Patterson,  Buckler  &  Woodson,  for  appel- 
lee. 

FLY.  J.  This  Is  a  suit  for  damages  aris- 
ing from  personal  Injuries  inflicted  on  ap- 
pellee, a  minor  suing  by  ber  next  friend,  by 
a  collision  between  a  car  belonging  to  ap- 
pellant and  a  buggy  in  which  appellee  was 
sitting.  The  defense  was  general  denial 
and  contributory  negligence.  The  cause  was 
tried  by  a  jury,  and  appellee  recovered-  a 
verdict  and  judgment  for  $SO0. 

It  appears  from  the  statement  of  facts 
that  appellee  and  her  sister,  the  first  18  and 
the  latter  14  years  of  age.  were  sitting  in  a 
buggy,  near  appellant's  track,  and  hearing  a 
car  approaching  appellee  endeavored  to 
drive  the  horse  into  a  nearby  alley  so  as  to 
not  be  close  to  the  car  when  it  passed,  but 
the  horse,  instead  of  moving  forward  as  de- 
sired, backed  the  buggy  on  the  track,  and 
it  was  run  into  by  the  car  of  appellant,  and 
appellee  thrown  out  and  hurt.  The  motor- 
man  saw  the  horse  backing  the  buggy,  and 
saw  the  younger  girl  standing  up  and  waiv- 
ing her  hands,  and  beard  her  calling  to  him 
to  stop,  but  he  did  not  stop  the  car,  although 
be  could  have  done  so  before  it  reached  the 
buggy.  Under  that  state  of  facts  the  court 
charged  the  jury:  "All  persons  have  an 
equal  right  with  a  street  railway  company 
to  the  use  of  the  streets  in  which  its  tracks 
are  laid,  and  a  motorman  operating  a  car 
of  such  a  company  must  use  ordinary  care 
to  see  that  the  track  is  clear,  and  avoid  col- 
lisions with  persons  and  vehicles  that  may 
be  upon  the  track  or  upon  the  streets.  If 
a  motorman  sees  a  person  or  vehicle  on  the 
track   or   in   such   proximity   thereto   as   to 


make  their  danger  of  collision  with  an  ap- 
proaching car  reasonably  apparent,  and  a 
collision  then  results  from  his  failure  to  use 
all  the  power  within  his  means  to  prevent 
the  same,  consistent  with  the  safety  of  the 
car  and  its  passengers,  then  such  failure 
would  be  the  proximate  cause  of  the  colli- 
sion, and  the  street  ear  company  would  be 
liable  for  all  injuries  resulting  therefrom." 
The  charge  is  criticised  on  the  ground  that 
it  omitted  to  state  that  the  motorman  must 
have  realized  the  peril  from  running  a  street 
car  into  and  against  the  buggy  containing 
two  girls.  We  do  not  think  such  statement 
was  necessary  under  the  facts  of  this  case, 
but.  If  it  was,  appellant  should  have  sup- 
plied the  omission  by  requesting  a  special 
charge.  In  another  paragraph  the  matter 
omitted  in  the  charge  above  copied  was 
supplied. 

There  is  no  inconsistency  or  conflict  be- 
tween the  ninth  and  tenth  paragraphs  of  the 
charge.  Iti  the  ninth  paragraph  the  court 
Instructed  the  jury  tliat,  if  the  motorman 
saw  the  buggy  in  dangerous  proximity  to  the 
track,  and  saw  that  appellee  was  in  a  peril- 
ous position,  and  failed  to  use  all  power  to 
stop  tlie  car,  consistent  with  the  safety  of 
the  car  and  passengers,  and  such  failure 
caused  appellee's  injuries,  they  should  find 
for  appellee.  In  the  tenth  paragraph  the 
jury  was  told  that,  if  they  found  that  the 
motorman  did  not  see  that  the  buggy  was 
in  dangerous  proximity  to  the  track,  and 
that  appellee  was  in  peril,  or.  If  he  did,  he 
did  not  have  time  to  prevent  the  collision  by 
use  of  the  means  within  his  power,  they 
should  find  for  the  appellant  We  fail  to  see 
any  Inconsistency  in  the  two  charges,  and  do 
not  think  the  burden  of  showing  the  motor- 
man  did  not  see  the  peril  of  appellee  was 
placed  on  appellant  Tlie  court  placed  the 
burden  on  appellee  of  proving  the  facts  nec- 
essary to  establish  her  case.  The  case  of 
Railway  v.  Newson  (Tex.  Civ.  App.)  102  S. 
W.  450,  cited,  does  not  sustain  appellant's 
attack  on  the  paragraph  mentioned.  In  that 
case  the  trial  court  required  the  defendant 
to  show  by  a  preponderance  of  evidence  that 
plaintiff  was  not  injured  as  he  claimed  be 
was.  Of  course  that  was  error.  The  court 
reiterated  in  different  parts  of  the  charge 
that  the  motorman  should  have  used  all  the 
means  in  his  power  to  prevent  the  collision, 
consistent  with  the  safety  of  the  car  and 
passengers,  and  the  failure  to  mention  the 
latter  part  in  the  tenth  paragraph  of  the 
charge  could  not  have  injured  appellant.  The 
case  of  Railway  v.  Ramsey,  36  Tex.  Civ. 
App.  285,  81  S.  W.  825,  cited  by  appellant, 
is  not  in  point.  In  no  place  in  the  charge 
held  to  be  erroneous  in  that  case  were  the 
words  "consistent  with  the  safety  of  the 
train"  used,  and  the  court  commented  on 
that  fact 

The  court  did  not,  as  stated  in  the  fourth 
assignment  of  error  assume  that  the  motor- 
man   saw   the   peril   of   appellee,    but   fixed 
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liability  on  'the  discovery  of  the  peril,  If 
any."  The  words  "If  any"  must  have  re- 
ferred to  both  the  peril  and  the  discovery 
of  It.  If  the  court  bad  aBsiuued,  as  claimed, 
that  the  car  ran  Into  the  buggy,  It  could  not 
have  Injured  appellant,  because  under  the 
facts  of  this  case  It  did  not  matter  whether 
the  buggy  backed  into  the  car  or  the  car  ran 
Into  the  buggy,  because  the  material  point 
was  whether  appellant  discovered  '  the  peril 
of  appellee  In  time  to  have  prevented  Injury 
to  her,  and  failed  to  use  means  to  prevent 
tt.  The  case  hinged  on  a  collision  which 
might  have  been  avoided  by  the  motorman 
by  the  use  of  prtqwr  care.  The  cause  of  appel- 
lant was  not  prejudiced  by  the  charge.  The 
charge  hereinbefore  copied  Is  not  upon  the 
weight  of  the  evidence.  It  embodied  ab-stract 
proposition  of  law  which  Is  absolutely  correct. 

The  court  did  not  err  in  refusing  the  spe- 
cial charges  requested  by  appellant.  So  far 
as  they  were  applicable  they  were  covered 
by  the  charge  of  the  court.  The  test  applied 
to  the  acts  of  the  motorman  was  the  conduct 
of  an  ordinarily  prudent  man  under  like 
drcnmstances. 

The  court  did  not  err  In  informing  the 
Jniy  that  appellee  was  suing  "for  $999  for 
damages  she  claimed  to  have  sustained." 
It  was  a  part  of  the  statement  of  the  case  of 
appellee.  Mention  of  the  amount  sued  for 
In  a  charge  has  never  been  condemned  except 
when  It  Is  done  In  conjunction  with  a  charge 
as  to  the  amount  of  the  verdict.  As  said  by 
this  court  In  Railway  v.  Kelley  (Tex.  Civ. 
App.)  26  8.  W.  470:  "It  is  the  better  prac- 
tice not  to  call  attention  at  the  Jury  to 
the  amount  claimed  in  fixing  the  amount 
of  the  verdict"  Even  when  reference  Is 
made  to  the  amount  claimed  in  connec- 
tion with  an  Instruction  as  to  the  amount, 
the  Jury  might  render,  still  it  is  not  a  cause 
for  reversal,  unless  it  reasonably  appears 
that  such  reference  Influenced  the  Jury  in 
the  amount  returned,  as  in  the  case  of  Willis 
T.  McNeill,  57  Tex.  465,  where  the  highest 
amount  of  actual  damages  proved  was  $250, 
and  the  Jury  rendered  a  verdict  for  $567. 
The  reference  to  the  amount  sued  for  In  con- 
nection with  the  amount  that  the  Jury  would 
be  authorized  to  find  did  not  have  any  ap- 
parent dfect  In  this  case,  where  the  amount 
sned  for  was  $999,  and  the  amount  of  the 
Terdlct  Is  $iX)0.  We  do  not  think  the  ver- 
dict was  excessive. 

Tlie  Judgment  is  affirmed. 


SOUTHERN  KANSAS  RT.  CO.  OP  TEXAS 

et  al.  V.  SAMPLES.* 

(Court  of  Civil  Appeals  of  Texas.     March  21, 

1908.    Rehearing  Denied  April  11.  1908.) 

1.  Cabbiebs— Cabbiaoe  of  liivK  Stock— Oab- 
bieb'b  IiIabilitt  fob  Pailttbe  to  Fcbribh 
Gabs. 

Where  a  carrier  agreed  to  furnish  cars  on 

a  certain  day  for  the  abipment  of  cattle,  and 

*Wrlt  of  error  denied  by  Supreme  Court 
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negligently  failed  so  to  do.  and  the  cattle  had 
to  be  kept  at  the  place  of  shipment,  to  their  in- 
jury, until  the  carrier  furnished  the  cars,  about 
two  weeks  after  the  appointed  time,  and  the 
owner  of  the  cattle  during  the  delay  was  com- 
pelled to  pay  pasturage  and  to  employ  men  to 
look  after  the  cattle,  and  to  supply  feed  for  the 
horses  used  for  that  purpose,  be  could  recover 
from  the  carrier  for  the  damages  sustained. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  063.] 

2.  Same  —  Actions  —  Aqainbt    Cabbiebs    of 
Live  Stock— Pleading. 

In  a  suit  against  a  carrier  for  failure  to 
fnmlsh  cars  in  which  to  ship  cattle,'  where  it 
was  alleged  that  because  of  such  failure  plain- 
tiff, while  awaiting  the  ears,  was  compelled  to 
I  pasture  the  cattle,  for  which  he  paid  a  certain 
sum,  the  value  of  the  pasture  for  the  time,  that 
he  was  compelled  to  employ  four  men  to  care  for 
the  cattle,  and  that  he  was  compelled  to  feed 
four  horses  used  in  caring  for  the  cattle,  and  to 
pay  for  the  feed  a  certam  amount,  a  recovery 
therefor  was  not  defeated  on  the  ground  tluit  the 
items  were  of  special  damages,  and  that  it  no- 
where appeared  that  they  were  necessarily  and 
reasonably  expended  on  account  of  defendant's 
negligence. 

3.  Same. 

In  a  suit  against  a  carrier  for  failure  to 
furnish  cars  on  a  certain  day  for  the  shipment 
of  cattle,  the  court  did  not  err  in  refusing  to 
strike  from  the  petition  an  allegation  that  de- 
fendant had  been  guilty  of  discrimination 
against  plaintiff  in  furnishing  cars  to  other  ship- 
pers whose  orders  were  several  days  subsequent 
to  his. 

4.  Same— Defenses. 

In  a  suit  against  a  railroad  for  breach  of  a 
contract  to  furnish  cars  at  a  given  time  for  the 
shipment  of  cattle,  an  answer  setting  up  as  an 
excuse  "an  unexpected  and  uniprecedented  rush 
of  business"  was  clearly  insufficient 

Appeal  from  District  Court,  Hemphill  Coun- 
ty;  H.  G.  Hendricks,  Judge. 

Action  by  Noah  Samples  against  the  South- 
em  Kansas  Railway  Company  of  Texas  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Hoover  &  Taylor,  for  appellants.  Willis 
&  Willis,  for  appellee. 

Statement 

STEPHENS,  J.  Appellee  recovered  a  ver- 
dict and  judgment  for  $1,230.05  on  account  of 
injury  to  337  steers,  and  $378.00  to  cover  ex- 
penses Incurred  in  holding  these  steers  at 
Canadian,  Tex.,  for  transportation  to  Eureka, 
Kan.,  the  ground  of  recovery  being  the  negli- 
gent failure  and  breach  of  contract  on  the 
part  of  appellants  to  furnish  14  stock  cars 
for  the  transportation  of  these  cattle,  the 
cars  having  been  ordered,  as  alleged,  on  the 
1st  day  of  October,  1906,  to  be  fumlsbed  oa 
the  13th  day  of  that  month,  but,  notwith- 
standing the  undertaking  to  furnish  them, 
were  not  furnished  until  the  2d  day  of  No- 
vember, 1906,  which  caused  the  cattle  to  be 
held  at  Canadian  from  October  13th  till  No- 
vember 2d,  to  their  great  Injury,  during  which 
time  appellee  was,  as  alleged,  compelled  to 
pay  pasturage  and  to  employ  men  to  look 
after  the  cattle  and  to  supply  feed  for  the 
horses  used  for  that  purpose.  At  a  former 
day  of  the  term  a  motion  to  strike  out  the 
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stenographer's  transcript  of  tbe  evidence  was 
sustained,  which  leaves  bnt  little  to  be  con- 
sidered in  disposing  of  tbe  appeal 

Conclusions. 

Undoubtedly  the  petition  stated  a  good 
cause  of  action,  and  the  court  did  not  err, 
therefore,  as  first  assigned,  in  overruling  tbe 
general  demurrer. 

It  is  equally  clear  tliat  the  court  did  not 
err  in  overruling  special  exception  No.  2  (to 
which  ruling  the  next  error  is  assigned),  as 
vrlU  be  seen  from  tbe  following  statement 
made  In  support  of  this  assignment :  "Plaln- 
tiif  alleged  that  on  account  of  the  negligent 
failure  to  furnish  said  cars  he  was  compelled 
to  pasture  his  cattle  near  the  town  of  Cana- 
dian, for  which  he  paid  the  sum  of  $180.90, 
which  he  here  alleges  to  have  been  the  value 
of  said  pasture  for  said  time;  tliat  be  was 
forced  and  compelled  to  employ  four  men  to 
properly  look  after  the  cattle  while  being 
so  held,  for  which  he  paid  tbe  sum  of  $2  per 
day  each,  amounting  to  $160,  which  be  here 
alleges  to  be  the  reasonable  value  of  the 
service ;  that  he  was  compelled  to  feed  four 
horses  for  which  he  paid  the  sum  of  $1.80 
per  day,  which  he  here  alleges  to  have  been 
the  reasonable  market  value  of  said  horse 
feed.  To  this  petition  the  defendants  direct- 
ed their  second  special  exception,  because  it 
was  not  alleged  and  nowhere  appeared  that 
said  items  were  necessarily  and  reasonably 
expended  on  account  of  the  negligence  of  de- 
fendants, and  all  of  same  are  items  of  special 
damages,  and  there  is  no  allegation  of  a  state 
of  facts  which  would  permit  a  recovery  of 
the  sam&  Tbe  court  overruled  said  special 
exception,  and  defendants  duly  excepted." 

The  next  assignment  Is  likewise  without 
merit,  which  complains  of  the  court's  refusal 
to  strike  out  that  part  of  the  petition  which 
alleged  that  appellants  bad  been  guilty  of 
discrimination  against  appellee  in  furnishing 
cars  to  other  shippers  whose  orders  were  sev- 
eral days  subsequent  to  bis. 

The  court  sustained  a  demurrer  to  the  an- 
swer pleading  as  an  excuse  for  the  failure 
to  furnish  cars  "an  unexpected  and  unprece- 
dented rush  of  business,"  and  to  this  the  next 
error  Is  assigned,  but  the  answer  was  clearly 
insufficient,  especially  in  view  of  the  fact  that 
the  cause  of  action  was  based  on  a  contract 
to  furnish  cars  at  a  given  time. 

The  remaining  assignments  could  not  bene- 
fit appellants  without  a  statement  of  fttcts, 
and  are  therefore  overruled. 

The  Judgment  is  therefore  affirmed. 


CITY  OF  COMANCHE  v.  GOODSON  «t  al. 

(Court  of  Civil   Appeals  of  Texas.     Feb.  29, 
1908.) 

AFPEAI.  —  ASSIONUENT   OF    £^0B— BbiXFB  — 

Questions  fob  Review. 

An  SAsignment  of  error,  not  copied  Into  tbe 
brief,  will  not  be  considered  on  appeal. 


Appeal  from  District  Court,  Comanch* 
County;    N.  R.  Llndsey,  Judga 

Action  by  the  city  of  Ck>manche  against  O. 
H.  Gk>odB(»i  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 


U.  J.  Lovejoy,  for  appellant 
Goodson,  for  appellees. 


OoodBon  * 


Statement 

STEPHENS,  J.  This  was  a  tax  suit 
brought  In  the  name  of  the  city  of  (Comanche 
against  the  appellees  to  recover  taxes  for  tbe 
years  1896  and  1900  and  to  foreclose  a  tax 
lien  on  certain  real  estate  in  said  city.  Tbe 
appellees  pleaded  payment  of  tlie  taxes,  and 
this  was  the  controverted  issue  in  the  case, 
which  was  tried  before  the  court  without  a 
Jury  and  resulted  in  a  verdict  in  their  favor. 

C!oncluBion«. 

We  are  asked  by  appellant  to  hold  that  the 
evidence  did  not  warrant  a  finding  that  the 
taxes  had  been  paid;  but  no  assignment  of 
error  is  copied  in  the  brief,  and  on  tbis 
ground  the  appellees  object  to  our  consid- 
ering the  question,  which  objection  Is  mob- 
talned,  and  tbe  Judgment  affirmed. 


WOODS  T.  LOWRANOB  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  14, 
190a) 

1.  Estoppel  —  EquiTABiiK    Ebiofpkl  —  E!i,E- 

VEKTS. 

One  who  by  his  acts  knowingly  induces  an- 
other to  assume  burdens  he  would  not  other- 
wise have  undertaken  is  estopped  from  doing 
acts  to  the  prejudice  of  the  latter  and  incon- 
sistent with  the  acts  relied  on  by  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  H  136-142.] 

2.  Plbadino — Deicubbeb— ADinsaioRa  bt  De- 

KUBBEB. 

The  allegations  of  a  petition  demurred  to 
must  for  tbe  purposes  of  the  demurrer  be  as- 
sumed to  be  true. 

[Ed.  Note.— For  cases  in  point  see  Oent.  Dig. 
vol.  39,  Pleading,  H  C25-^.] 

3.  iNjruNCTioN — CovERAHTS— Um  01*  Lard— 
Bbkach. 

A  covenant  In  a  deed  limiting  the  use  of  the 
land  conveyed  will  be  enforced  in  equity  by  in- 
junction, though  the  covenant  is  not  of  the  class 
technically  running  with  the  land. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  i  124^] 

4.  SaXB— ESTOPFEI^-ACTa   CORBTITTTTINO    BS- 
TOPPBlr- REFBBSENTATIORB. 

Before  an  owner  fixed  the  location  of  his 
dwelling,  the  adjacent  owner  represented  that  the 
adjacent  premises  would  not  be  used  for  a  feed 
stable  and  wagon  yard.  Tbe  owner  relied  on  the 
representations  and  erected  a  dwelling  at  consid- 
erable expense.  Thereafter  the  adjacent  owner 
threatened  to  erect  a  feed  stable  and  wagon  yard 
on  the  adjacent  premises  within  60  feet  of  the 
owner's  dwelling.  The  owner  alleged  that  such 
use  of  the  adjacent  property  would  constitute  a 
nuisance,  and  render  his  home  unfit  for  habita- 
tion. Held,  that  the  court  erred  in  dissolving 
the  writ  of  injunction  issned  on  the  petition,  on 
the  ground  of  want  of  equity  in  the  petition; 
Rev.  St.  1895,  art  2989,  as  amended  by  Laws 
1907,  p.  206,  c.  107,  authorizing  judges  to  grant 
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an  injanction  oix  it  appearing  that  the  partj 
appljing  therefor  is  entitled  to  the  relief  de- 
manded, etc. 
6.  EsioppKi/— BqmTABLB  Estoppel— Febsonb 

Estopped— Tknantb  in  Comkon. 

Where  a  tenant  in  common  is  estopped 
from  doing  a  particular  act  on  the  premises  as 
tgainat  the  owner  of  adjacent  premises,  the  ten- 
ant, neither  alone  nor  In  conjiuiction  with  the 
co-tenant,  will  be  permitted  to  act  contrary 
thereto. 

(Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
Tol.  19,  Estoppel,  I  290.] 

Aiq>«al  from  District  Court,  Flsber  Coon- 
t7;   CoUen  O.  Hlggins,  Judge. 

Action  b7  John  W.  Woods  against  W.  J. 
Lowrance  and  another.  From  an  order  dis- 
gtdvlng  an  Injunction,  plaintiff  appeals.  Be- 
rersed. 

Harry  Tom  King  and  Leggltt  &  Klrby,  for 
appellant  Beall  Broa  &  McDugald,  for  ap- 
pellees. 

CONNER,  O.  J.  This  is  an  appeal  from 
an  order  of  the  district  Judge  of  the  Thirty- 
Ninth  Judldal  district,  made  in  chambers, 
dissolving  a  writ  of  injunction  theretofore 
issued  upon  the  petition  of  appellant.  The 
writ  of  injunction,  pursuant  to  the  flat  of 
the  Judge,  was  Issued  on  December  13,  1907. 
On  January  2,  1906,  appellees  filed  a  motion 
to  dissolve  the  writ,  consisting  of  general  and 
Epectal  demurrers  and  an  answer  to  the  mer- 
its. The  motion  to  dissolve  was  heard  in 
chambers  on  Jantiary  7,  1908,  and  the  court 
sastalned  the  demurrers,  and  dissolved  the 
writ,  on  the  ground  only  that  there  was  a 
want  of  equity  In  the  bill,  the  answer  to  the 
merits  being  continued  for  bearing  to  the 
next  regular  term  of  court 

Appellanf B  petition,  omitting  formal  and 
other  parts  not  necessary  to  an  understand- 
ing of  the  order  from  which  the  appeal  has 
been  prosecuted.  Is  as  follows:  "  •  *  • 
That  heretofore,  on  or  about  February  18, 
1907,  plaintiff,  for  the  valuable  considera- 
tion, to  wit,  f(S50,  became  the  purchaser  and 
owner  of  lots  6  and  7,  block  No.  53,  of  the 
town  of  Rotan,  Fisher  county,  Texas;  that 
on  or  atwut  the  time  alleged  above  defendant 
W.  J.  Lowrance  purchased  the  property  im- 
mediately adjoining  plaintiff  on  the  west,  to 
wit  lote  8,  9,  and  10  in  said  block  No.  68; 
that  during  the  past  summer  said  Lowrance 
conveyed  to  M.  Hardin  an  undivided  inter- 
est In  said  property ;  that  defendants  Low- 
rance and  Hardin  are  now  the  owners  of 
said  described  property;  that  on  or  about 
April  10,  1907,  when  plaintiff  was  preparing 
to  «ect  a  residence  on  his  property  afore- 
described,  he  was  Informed  tliat  defendant 
Lowrance  was  objecting  to  a  clause  in  the 
deed  which  the  Rotan  Townslte  Company 
had  tendered  him  for  said  property,  wherein 
■aid  clause  recited,  'And  as  the  further  con- 
Bidaatlon  that  purchaser  agrees  not  to  erect 
or  permit  the  erection  of  a  wagon  yard,  feed 
yard,  feed  stable,  etc.,  on  said  premises'; 
that  at  said  time  plaintiff  Inquired  of  de- 


fendant tliat  it  it  was  his  Intention  to  put 
a  wagon  yard  or  feed  yard  on  said  premises, 
and  that  if  said  defendant  bad  any  inten- 
tion of  so  doing,  he  [plaintiff]  on  this  acconnt 
would  have  to  build  his  home  elsewhere,  for 
the  wagon  yard  and  feed  yard  would  great- 
ly damage  his  property,  and  serioosiy  af- 
fect the  health  of  plaintiff's  wife  who  was 
then  and  is  now  practically  an  Invalid,  and 
has  been  so  for  the  past  five  years;  that 
defendant  Lowrance  assured  plaintiff  that 
he  would  not  convert  said  property  into  a 
wagon  yard,  and  had  no  intention  of  so  do- 
ing, and  that  he  [defendant]  was  going  to 
erect  his  residence  thereon;  that,  relying 
upon  said  promise  of  defendant  that  he 
would  not  put  such  wagon  yard  or  feed  yard 
thereon,  he  at  once  erected  his  residence  on 
said  lo^  and  has  since  Improved  his  premises 
by  expending  a  great  deal  of  money  for 
shade  and  ornamental  trees,  shrubbery,  etc., 
and  otherwise  beautifying  his  home  to  his 
cost  of  two  thousand  dollars  or  more;  that 
defendant  Lowrance  erected  his  residence  on 
his  property  heretofore  described  and  has 
continued  to  use  same  as  a  dwelling  until 
the  11th  day  of  this  month;  that  on  said 
day  defendant  removed  from  said  lots  his 
residence  thereon,  that  he  Informed  plaintiff 
that  he  intends  to  build,  erect,  and  maintain 
a  wagon  yard  and  feed  yard  on  said  prem- 
ises, so  adjoining  said  premises  of  plaintiff 
and  maintain  the  same  thereon  for  the  pub- 
lic, that  he  has  contracted  with  parties  to 
at  once  erect  feed  stalls  and  stables  imme- 
diately adjoining  and  against  plaintltrs  yard 
and  within  about  sixty  feet  or  less  of  plaln- 
tifTs  dining  room  and  living  room;  that 
plaintifrs  wife  is  in  very  bad  health,  and  is 
almost  an  invalid,  and  has  been  for  the  past 
five  years;  that  plaintiff  moved  to  his  resi- 
dence heretofore  described  for  no  other  rea- 
son that  on  account  of  his  wife's  health,  of 
which  he  has  repeatedly  informed  both  de- 
fendants; that  wife  of  plaintiff  has  been 
almost  under  the  constant  care  of  one  or 
more  physicians  and  has  been  so  treated 
since  moving  to  Rotan;  that  if  defendants 
are  permitted  to  erect  and' maintain  on  said 
premises  heretofore  mentioned  the  wagon 
and  feed  yard,  that  the  fact  of  its  being  ad? 
Joining  plaintiff's  premises  and  in  so  dose 
proximity  thereto  will  damage  plaintlfTB 
borne  and  residence  for  conunerclal  pur- 
poses one  thousand  dollars;  that  if  said  de- 
fendants are  permitted  to  erect  and  maintain 
Bald  wagon  and  feed  yard  on  said  premises 
and  right  at  plaintiff's  door  that  the  stench, 
refuse,  and  output  from  the  stock  therein 
will  pollute  and  corrupt  the  air,  and  cause 
such  a  foul  smelling  place  as  to  constltate 
it  a  terrible  nuisance,  and  render  plaintiffs 
home  unfit  for  habitation  and  the  purpose 
for  which  it  was  designed,  and  thereby  de- 
stroying its  value  and  usefulness;  that  on 
accotmt  of  petitioner's  wife's  ill  health  it  is 
absolutely  necessary  for  them  to  have  their 
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home  where  It  Is  now  situated  within  less 
than  two  blocks  of  plaintiff's  office,  and  that 
It  ia  absolutely  necessary  for  plaintiff  to 
have  his  residence  so  situated  in  order  that 
be  can  look  after  and  care  for  his  side  wife 
and  at  the  same  time  attend  to  bis  other 
business." 

We  are  of  the  opinion  that  the  petition 
presents  a  clear  case  of  an  equitable  right 
by  estoppel  that  entitled  appellant  to  the 
relief  he  seeks,  and  that  hence  the  coinrt 
erred  in  austaining  the  demurrers  and  in 
(lissolTlng  the  writ  of  Injunction  on  the  sole 
ground  of  the  insufficiency  of  the  petition. 

Article  2989  of  the  Revised  Statutes  of 
1895,  as  amended  by  an  act  approved  April 
16,  1907  (Laws  1907,  p.  206,  c.  107),  provides 
that  "Judges  of  the  district  and  county 
courts  shall  either  in  term  time  or  vacation 
hear  and  determine  all  applications  and  may 
grant  writs  of  injunction,  returnable  to  said 
courts  In  the  following  cases:  (1)  Where  it 
shall  appear  that  the  party  applying  for  such 
writ  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  required  the 
restraint  of  some  act  prejudicial  to  appli- 
cant (2)  Where,  pending  litigation,  it  shall 
be  made  to  appear  that  a  party  is  doing 
some  act  respecting  the  subject  of  litigation, 
or  threatens  or  is  about  to  do  some  act,  or 
is  procuring  or  suffering  the  same  to  be  done 
in  violation  of  the  rights  of  applicant,  which 
act  would  tend  to  render  Judgment  Ineffec- 
tual. (3)  In  all  cases  where  the  applicant 
for  such  writ  may  show  himself  entitled 
thereto  under  the  principles  of  equity,  and 
as  provided  by  statutes  in  all  other  acts  of 
this  state  providing  for  the  granting  of  in- 
junctions." 

Without  intending  to  here  formulate,  a 
definition  applicable  to  all  cases  alike,  if 
indeed  such  a  definition  can  be  given,  we 
think  it  may  be  said  that  when  one  person 
by  his.  acts  or  words  knowingly  induces  an- 
other to  assume  burdens  which  he  would  not 
otherwise  have  undertaken,  the  former  per- 
son is  estopped  to  take  a  position  or  do  acts 
to  the  prejudice  of  the  latter  that  are  In- 
consistent with  the  acts  or  words  relied  up- 
on. Assuming  as  true  the  allegations  of  ap- 
pellant's petition,  as  we  must  for  the  pur- 
pose of  the  demurrers,  at  and  before  appel- 
lant fixed  and  erected  his  home  at  cousldei^ 
able  outlay  In  money,  he  secured  a  specific 
representation  and  promise  of  appellee  Low- 
rance  that  the  latter's  adjoining  lots  should 
not  be  used  for  the  objectionable  purposes 
specified  in  the  petition.  Thereby  appellant 
was  Induced  to  act  as  he  did,  and  we  can 
scarcely  imagine  a  clearer  instance  of  an 
estoppel  in  pais.  It  is  well  established  that 
restricting  clauses  in  deeds  limiting  the  use 
of  land  in  a  specified  manner  will  be  en- 
forced in  equity  by  means  of  an  injunction, 
even  when  the  covenants  are  not  of  the  kind 
which  technically  run  with  the  land.  4  Pom. 
Bq.  1342  (3d  Ed.);    Anderson  v.  Rowland, 


18  Tex.  Civ.  App.  463,  44  S.  W.  911.  The 
right  to  have  the  limitation  observed  can- 
not, on  principle,  be  greater,  as  against  one 
bound  thereby,  when  secured  by  written  con- 
tract or  deed  than  when  arising  by  estoppel. , 
It  seems  manifest,  too,  from  the  petition 
that  the  case  is  not  one  where  adequate  relief 
can  be  afforded  by  the  terms  of  our  statute 
quoted  In  part,  and  by  the  principles  of 
equity  appellant  is  entitled  to  an  injunction. 

We  conclude  that  the  court  erred  in  dis- 
solving the  injunction  for  want  of  equity  la 
the  bill,  and  that  the  Judgment  must  be  re- 
versed therefor.  This  conclusion  renders  it 
unnecessary  to  consider  the  court's  action  In 
refusing  to  permit  appellant  to  amend  and 
to  continue  the  writ  upon  the  amended  peti- 
tion. We  also  add  that  it  will  be  time 
enough  to  consider  the  effect  of  the  estoppel 
on  the  Individual  right.  If  any,  of  appellee 
Hardin  when  the  question  Is  properly  pre- 
sented. Now  and  here  the  threatened  acts 
are  Joint,  and  It  Is  clear  that,  as  averred  In 
the  petition,  appellee  Lowrance  is  subject  to 
the  estoppel  charged.  He,  therefore,  neither 
alone  nor  in  conjunction  with  another  should 
be  permitted  to  act  contrary  thereto.'  The 
order  of  dissolution,  however,  goes  to  the 
whole  writ  and  operates  In  favor  of  both  ap- 
pellees. 

It  is  adjudged  that  the  Judgment  be  re- 
versed, and  the  order  dissolving  the  injunc- 
tion be  set  aside  and  held  for  naught. 


TOWNSEN,  County  Judge,  et  al.   v.  MER». 

FELDER  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Feb.   22, 

1908.    Rehearing  Denied  March  27,  1908.) 

1.  Counties— Location   or   Coontt    Seat — 
ELEcrrioN— Injunction. 

A  district  court  has  no  jurisdiction  to  issue 
an  injuDction  against  a  county  judge  and  coun- 
ty commissioners  to  enjoin  opening  and  can- 
vassing the  returns  and  declaring  the  result  of 
an  election  for  the  location  of  the  county  seat, 
notwithstanding  the  allegation  of  irreparable 
injury  to  plaintiffs  as  taxpayers  and  to  one  of 
plaintiffs,  who  was  the  duly  elected  and  acting 
treasurer  of  the  county  with  all  the  books  and 
records  pertaining  to  such  office  in  his  posses- 
sion at  the  place,  where  the  county  seat  is  now 
located ;  such  matter  being  a  political  question. 

2.  Same. 

Under  the  law  providing  that  a  county  seat 
can  only  be  selected  by  a  majority  of  the  votes 
cast  at  an  election  held  for  that  purpose,  where 
several  towns  were  voted  for,  and  none  received 
a  majority  of  all  the  votes  cast,  the  county 
judge  had  no  authority  to  declare  that  a  certain 
place  had  been  selected ;  and  therefore,  if  a 
court  has  jurisdiction  in  any  case  to  grant  aa 
injunction  against  the  declaration  of  the  result 
of  an  election,  injunction  should  not  l>e  granted 
to  restrain  the  publication  of  the  result  of  a  new 
election  to  select  a  location. 

Appeal  from  District  Court,  Parmer  Coun- 
ty;  J.  N.  Browning,  Judge. 

Suit  for  Injunction  by  W.  B.  Mersfeldec 
and  others  against  W.  L.  Townsen,  county 
judge,  and  others.    From  an  order  grantinc 
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a   temporary  Injunction,  defendants  appeal. 
Reversed,  and  injunction  dissolved. 

This  proceeding  was  institated  by  W.  B. 
Mersfelder  and  sereral  other  resident  citi- 
zens, property  holders,  voters,  and  taxpayers 
of  Farmer  connty,  against  the  county  Judge 
and  county  commissioners  of  that  coonty  to 
enjoin  the  county  Judge  from  opening  and 
cauTaaslng  the  returns  and  declaring  the  re- 
sult of  an  election  held  in  that  county  on  De- 
cember 10, 1907,  for  the  location  of  the  county 
seat  of  said  county,  and  to  restrain  all  the 
defendants  from  "recognizing  in  any  way 
that  said  election  was  legal  or  valid,  and 
from  making  or  entering  any  orders,  or  tak- 
ing any  official  steps  or  doing  official  acts  rec- 
ognizing the  validity  of  said  pretended  elec- 
tion, or  that  the  county  seat  of  said  county 
U  at  any  place  other  than  Parmerton."  The 
temporary  injunction  was  granted,  as  prayed 
(or,  by  the  district  Judge  in  chambers,  and 
from  that  Judgment  this  appeal  Is  prosecuted. 

The  facts  out  of  which  the  controversy 
arose  are  thus  sufficiently  stated  in  appel- 
lants' brief:  "On  April  9,  1907,  the  county 
jndge  of  Deaf  Smith  county,  Tex.,  In  pursu- 
ance to  an  order  of  the  commissioners*  court 
of  Deaf  Smith  connty,  Tex.,  organizing  Par- 
mer county,  which  had  been  theretofore  un- 
organized and  attached  to  Deaf  Smith  conn- 
ty for  Judicial  purposes,  ordered  an  election 
to  be  held  in  the  various  voting  precincts 
of  said  Fanner  county  on  May  7,  1907,  for 
the  purpose  of  electing  county  and  precinct 
officers,  and  designating  a  county  seat  of  said 
county.  Said  election  was  held  on  May  7, 
1907,  and  returns  made  to  the  county  Judge 
of  said  Deaf  Smith  county.  At  said  election 
the  town  of  Parmerton  received  for  county 
seat  20  votes,  the  town  of  Bovlna  19  votes, 
the  town  of  Friona  6  votes,  and  the  town 
of  Farwell  4  votes.  The  county  Judge  of 
Deaf  Smith  connty,  on  May  8,  1907,  can- 
vassed such  returns,  and  made  a  tabular 
statement  of  the  result  as  shown  by  such  re- 
turns on  the  Record  of  Election  Returns  of 
Deaf  Smith  County,  the  book  in  which  such 
records  were  usually  kept,  which  showed  the 
number  of  votes  cast  for  each  of  said  places 
at  each  precinct,  and  the  totals  as  above  stat- 
ed. Opposite  the  name  Parmerton  is  noted, 
'Majority  vote  one.'  On  May  8,  1907,  said 
county  Judge  Issued  an  order  in  which  he  de- 
clared that  certain  officers  had  been  elected 
to  the  various  offices  of  said  Parmer  county, 
and  that  Parmerton  had  been  elected  the 
connty  seat,  having  received  a  'majority  vote,' 
and  ordered  that  due  minute  of  election  re- 
turns be  entered  in  the  Record  of  Election 
Returns,  and  that  such  order  be  recorded  in 
the  minutes  of  the  commissioners'  court  of 
Deaf  Smith  county,  Tex.,  which  seems  to 
have  been  done.  About  June  5,  1907,  there 
was  filed  in  the  district  court  of  Parmer 
county  a  salt  contesting  the  validity  of  sai(f 
election,  which  said  contest  was  dismissed 
after  the  order  for  the  second  election  was 


made  November  4,  1907,  as  hereinafter  re- 
ferred to.  After  the  entry  of  the  order  de- 
claring Parmerton  the  county  seat  above  re- 
ferred to,  the  county  seat  was  maintained  at 
Parmerton ;  and  on  June  8,  1907,  the  commis- 
sioners' court  of  Parmer  connty,  by  order 
entered  on  Its  minutes,  directed  that  all  coun- 
ty records  be  kept  at  said  Parmerton  until 
the  location  and  establishment  of  the  coun- 
ty seat  of  said  county  should  be  finally  set- 
tled according  to  law.  On  November  4,  1907. 
the  county  Judge  of  Parmer  county  ordered 
an  election  to  be  held  In  said  connty  on  De- 
cember 10,  1907,  for  the  purpose  of  designat- 
ing a  county  seat  of  said  county,  which  said 
election  was  duly  held,  resulting  In  the  town 
of  Farwell  receiving  a  majority  of  more  than 
two-thirds  of  the  votes  cast  at  the  election." 

Turner  &  Boyce  and  J.  W.  Gmdglngton,  for 
appellants.  Maddem  &  Tmelove  and  Knight 
&  Slaton,  for  appellees. 

STEPHENS,  J.  (after  stating  the  facts  as 
above).  In  the  case  of  Robinson  &  Watson 
V.  Wlngate,  36  Tex.  Civ.  App.  65,  80  8.  W. 
1067,  in  an  elaborate  and  well-considered 
opinion  by  Judge  Olll,  in  which  very  many, 
If  not  all,  the  previous  decisions  bearing  on 
the  subject  were  reviewed,  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial  Dis- 
trict distinctly  held  that  the  district  court« 
of  this  state  have  no  Jurisdiction  to  prevent 
by  Injunction  the  publication  of  the  result  of 
a  local  option  election,  treating  a  proceeding 
instituted  for  that  purpose,  even  by  persons 
whose  pecuniary  interests  might  be  affected 
by  the  adoption  of  the  law,  as  a  mere  politi- 
cal proceeding,  and  not  a  suit  within  the  ordi- 
nary acceptation  of  that  term.  This  opinion 
was  expressly  approved  by  the  Supreme 
Court,  98  Tex.  267,  88  8.  W.  182.  The  pro- 
ceeding now  before  us  comes  clearly,  we 
think,  within  that  decision,  notwithstanding 
the  allegation  that,  "if  the  county  seat  of 
said  county  Is  removed  from  Parmerton  to 
the  town  of  Farwell,  the  county  of  Parmer, 
and  the  taxpayers  thereof  will  Incur  a  loss 
of  about  11,000  in  money  occasioned  by  the 
loss  of  the  courthouse  now  being  erected,  and 
the  expense  that  will  necessarily  be  Incurred 
In  moving  said  county  seat  and  the  records, 
furniture,  and  fixtures  belonging  to  said 
county,  all  of  which  will  entail  upon  the 
plaintiffs  and  other  taxpayers  great  and  ir- 
reparable injury" ;  and  notwithstanding  the 
further  allegation  that  one  of  the  plaintiffs, 
Norman  Wilson,  "Is  the  duly  elected  and  act- 
ing treasurer  of  said  connty,  and  now  has 
all  the  books  and  records  pertaining  to  said 
office  In  his  possession  at  Parmerton,  but 
plaintiffs  have  good  reason  to  believe  and  do 
believe  that,  if  said  returns  are  opened  and 
canvassed,  and  Farwell  is  declared  to  be  tb<i 
county  seat  of  said  county,  that  the  com- 
missioners' court  of  said  county  will  at  once 
remove  or  cause  to  be  removed  to  Farwell 
the  books  and  records  pertaining  to  such  of- 
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floe,  thus  Inflicting  upon  said  Wilson,  the 
other  plaintiffs,  and  the  taxpayers  of  said 
county  great  and  Irr^wrable  Injury,  for 
which  they  have  no  adequate  remedy  unless 
the  defendants  be  restrained  and  enjoined 
from  so  doing."  The  dear  and  tmmlstakable 
meaning  of  the  opinion  referred  to  Is  that  It 
will  be  time  enough  for  the  courts  to  inter- 
fere by  writ  of  Injunction  to  protect  the 
rights  of  those  threatened  with  pecuniary  loss 
after  the  political  question  has  been  settled, 
which  Is  not  done  until  the  result  of  the 
election  Is  declared.  We  find  nothing  In  this 
opinion,  or  in  the  conclusion  we  have  reach- 
ed holding  it  to  be  applicable  to  the  case 
before  us,  in  conflict  with  the  decision  In 
Caruthers  v.  Harnett,  67  Tex.  127,  2  S.  W. 
523.  That  was  a  suit  by  the  county  treas- 
urer to  prevent  the  Immediate  removal  of  his 
records,  books,  and  papers  from  Ft  Davis 
to  Marfa,  and  In  no  sense  a  proceeding  to 
prevent  the  declaration  of  the  result  of  a 
county  seat  election. ' 

But  if  it  should  be  held  that  the  court  had 
Jurisdiction  to.  grant  an  injunction,  we  in- 
cline to  the  <9lnlon  that  no  injunction  should 
have  been  granted  in  this  instance,  because  it 
distinctly  appears  from  the  face  of  the  rec- 
ord of  the  election  returns  as  canvassed  and 
entered  by  the  county  judge  of  Deaf  Smith 
county  that  Parmerton  did  not  receive  a 
majority  of  the  votes  cast  at  the  county  seat 
election.  The  true  meaning  of  the  record, 
read  as  a  whole,  would  seem  to  be  that  the 
county  Judge  declared  Parmerton  to  be  the 
dbunty  seat  because  it  received  a  majority  of 
one  vote  over  Bovtna,  its  next  highest  com- 
petitor, although  it  received  less  than  a  ma- 
jority of  all  the  votes  cast.  In  other  words,  in 
opening  the  returns,  counting  the  votes,  and 
declaring  the  result  the  county  Judge  made  a 
record  wliich  shows  on  its  face,  by  the  facts 
therein  recited,  that  the  election  did  not  re- 
sult in  the  selection  of  any  place  as  the  coun- 
ty seat  of  Parmer  county,  but  nevertheless. 
In  the  face  of  this  record,  declared  Parmerton 
to  be  the  county  seat  The  Jurisdiction  of 
the  county  Judge  as  a  returning  officer  to  can- 
vass the  returns  and  declare  the  result  was 
limited  and  special,  and  when,  in  the  exercise 
of  this,  power,  the  fact  showing  that  the 
election  had  not  resulted  in  the  selection  of 
a  county  seat  was  definitely  ascertained,  it 
was  not  within  his  province  to  select  the 
county  seat  by  a  mere  declaration  of  his  own. 
It  was  suggested  in  argument  that  the  coun- 
ty Judge  probably  made  the  mistake  of  sup- 
posing that  a  plurality  vote  was  synonymous 
with  a  majority  vote;  but  however  this  may 
be,  the  law  provides  that  a  county  seat  can 
only  be  selected  by  a  majority  of  the  votes 
oast  at  an  election  held  for  that  purpose,  and 
does  not  authorize  the  county  judge  by  a  vote 
of  his  own  to  make  the  selection,  aa  was  in 
effect  done  in  this  instance. 

The  order  granting  the  injunction  will  be 
reversed,  and  the  injunction  dissolved. 


HOUSTON  &  T.  a  R.  CO.  et  al.  v.  DAVIS. 

(Court  of  Civil  Appeals  of  Texas.     April    1. 
^908.) 

1.  Cabbiebs— Loss  OB  Injtjby  to  Shipment—^ 
Notice  of  Claim. 

The  filing  of  suit  and  service  of  citation 
are  sufficient  to  meet  requirements  of  a  ship- 

§ing  contract  whereby  the  shipper  agrees  to  give 
efinite  notice  in  writing  of  nis  claim  to  tta« 
carrier  within  a  certain  time  after  date  of  in- 
jury. 

2.  EvincROB— Ofiniohs. 

In  an  action  for  damages  to  a  shipment  of 
horses,  the  testimony  of  plaintiff  that  if  the 
horses  had  been  transported  within  a  reason- 
able time,  and  with  ormuary  care,  their  reason- 
able value  at  the  point  of  destination  would  have 
been  a  certain  sum,  involves  an  opinion  or  con- 
clusion on  what  is  reasonable  time  and  ordinary 
care,  and  is  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  EMdence,  H  2248-2251.] 

Appeal  from  Llano  County  Court;  A.  H. 
Wllbem,  Judge. 

Action  by  J.  W.  Davis  against  the  Houston 
&  Texas  Central  Railroad  Compnny  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

S.  R.  Fisher,  J.  H.  TalUchet  S.  W.  Fisher, 
and  Baker,  Botts,  Parker  &  Garwood,  tor  ap- 
pellants.   Johnson  &  Seiter,  for  appellee. 

RICE,  J.  This  suit  was  instituted  by  J. 
W.  Davis  against  the  Houston  &  Texas  Cen- 
tral Railroad  Company,  the  Gulf,  Colorado  A 
Santa  F6  Railway  Company,  and  the  Texas 
&  Pacific  Railway  Company  to  recover  $725 
as  damages  to  a  shipment  of  28  head  of 
horses  from  Toyah,  Reeves  county,  Tex.,  to 
Llano,  Tex.,  made  May  10,  1906,  over  said 
lines  of  railway.  A  jury  trial  resulted  In  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff against  the  Texas  &  Pacific  Railway  Com- 
pany for  $129.92,  against  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  for  $258.8.% 
and  against  the  Houston  &  Texas  Central 
Railroad  Company  for  $S83.80  and  costa, 
from  which  an  appeal  is  prosecuted  by  all 
of  said  defendants. 

Appellants  by  their  first  and  second  assign- 
ments of  error  complain  of  the  action  of  the 
trial  court  in  refusing  to  Instruct  a  verdict 
for  them,  and  in  refusing  to  grant  a  new 
trial  on  the  ground  that  they  tiad  alleged 
and  proved  that  plaintiff,  at  the  time  of  the 
shipment  of  his  horses,  had  signed  a  contract 
in  writing  stipulating  that  as  a  condition 
precedent  to  the  institution  and  maintenance 
of  any  suit  for  the  recovery  of  damages  for 
loss  or  injury  to  said  shipment  of  horses,  he 
should  give  definite  notice  in  writing  of  his 
claim  to  the  Texas  &  Pacific  Railway  Com- 
pany and  to  the  Houston  &  Texas  Central 
Railroad  Company  within  90  days,  and  to  the 
Gulf,  Colorado  &  Santa  FS  Railway  Company 
within  91  days,  after  the  happening  thereof. 
Appellants  in  their  pleading  alleged  the  exe- 
cution by  plaintiff  of  a  contract  stipulatlngr 
that,  as  a  condition  precedent  to  the  InatUu- 
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tlon  and  maintenance  of  any  suit  for  the  re- 
coTeiy  of  damages  for  loss  or  injury  to  said 
shipment  of  horses,  he  would  give  definite 
notice  In  writing  of  his  claim  to  said  railway 
companies  within  90  and  91  days  after 
date  of  Injnry,  and  contracts  signed  by  him 
to  this  effect  were  offered  in  evidence.  The 
record  discloses  that  no  notice  in  writing  or 
otherwise  of  plaintlETs  claim  for  damages 
was  given  any  of  the  defendants  within  the 
time  specified  In  said  contract,  though  plain- 
tiff well  knew  the  names  and  whereabouts  of 
the  agents  of  each  of  the  defendants,  and 
knew  of  the  alleged  damage  to  his  horses  long 
prior  to  the  expiration  of  said  time,  but  that 
the  shipment  having  been  delivered  by  plaln- 
tltr  to  the  initial  carrier  on  Kay  10th,  and 
having  arrived  at  Llano  on  May  13th,  and 
having  been  taken  away  by  plaintUf  on  May 
14,  1906,  he  instituted  suit  against  all  of  said 
defendants  on  June  25th  next  thereafter,  and 
had  citation  served  on  each  of  them  on  about 
July  6,  1906.  At  the  close  of  all  the  evidence, 
defendants  requested,  but  the  court  refused, 
a  peremptory  charge  in  their  favor,  and  the 
court  in  this  connection  in  its  charge  to  the 
Jury  told  them  that  if  they  should  beUeve 
from  the  evidence  that  plaintiff  filed  suit 
against  each  of  the  defendants,  and  that  cita- 
tions were  issued,  and  that  each  defendant 
was  served  with  such  process  within  less  than 

90  days  from  the  accrual  of  said  cause  of 
action,  or  from  the  time  of  the  injuries,  as 
provided  and  stipulated  in  said  contract,  that 
the  same  would  be  sufficient  compliance  with 
the  terms  and  stipulations  thereof. 

The  question  to  be  determined  then  Is 
whether  or  not  the  filing  of  suit  for  damages 
against  these  defendants  and  the  service  of 
citation  thereon  within  the  period  of  90  and 

91  days  would  be  a  substantial  compliance 
with  the  terms  of  said  stipulation  In  said 
contracts  above  alluded  to.  The  question  Is 
no  longer  an  open  one  in  this  state.  In  the 
case  of  Phillips  v.  Western  Union  Tel.  Co., 
95  Tex.  638,  69  S.  W.  63,  the  Supreme  Court, 
in  answer  to  a  certified  question,  discussed 
the  conflicting  holdings  of  the  several  Courts 
of  Civil  Appeals  upon  this  question,  as  well 
as  the  holdings  In  other  states,  and  held  that 
the  filing  of  suit  and  service  of  process  within 
the  period  of  time  named  in  the  contracts 
was  a  compliance  with  such  contracts.  Coun- 
sel for  appellant  cites  as  sustaining  his  prop- 
osition the  cases  of  H.  &  T.  C.  R.  R.  Co.  t. 
Mayes  et  al.  (Tex.  Civ.  App.)  97  S.  W.  818, 
and  I.  &  G.  N.  R.  R.  Co.  v.  Helttner  (Tex. 
ClT.  App.)  94  S.  W.  189.  These  cases,  how- 
ever, are  not  in  point,  because  the  question 
Involved  In  each  of  them  was  not  similar  to 
the  one  under  consideration,  for  In  said  cases 
it  was  shown  that  no  notice  whatever  was 
given,  and  no  suit  was  filed  within  the  pe- 
riod of  limitation  prescribed  by  the  contract. 
We  therefore  hold.  In  accordance  with  the 
views  of  the  Supreme  Court  in  Phillips  v. 
Western  Union  Tel.  Oo.,  supra,  that  the  filing 


of  suit  and  service  of  citation  met  the  re- 
quirements of  said  contract  relative  to  notice 
within  the  90  days;  and  therefore  overrule 
these  assignments. 

Appellants  by  their  third  assignment  of  er- 
ror complain  of  the  action  of  the  trial  court 
in  admitting  in  evidence  the  testimony  of  the 
plaintiff,  to  the  effect  that,  if  the  horses  In- 
volved In  this  suit  had  been  transported  with- 
in a  reasonable  time  and  with  ordinary  care, 
their  reasonable  market  value  at  Llano  when 
they  arrived  there  would  have  been  from  $75 
to  $100  per  head,  because  said  testimony  in- 
volved an  opinion  or  conclusion  of  the  witness 
on  what  is  reasonable  time  and  what  Is  ordi- 
nary care — ^mlxed  questions  of  law  and  fact 
to  be  determined  by  the  court  or  Jury,  and 
not  by  the  plaintiff.  By  bill  of  exception  it 
was  shown  that  plaintiff  was  allowed  to  tes- 
tify, over  objection  of  appellants,  that,  if  said 
horses  had  been  carried  within  a  reasonable 
time  and  with  ordinary  care,  their  reasonable 
market  value  upon  arrival  at  Llano  would 
have  been  from  $75  to  $100  per  head.  The 
above  testimony  was  the  only  evidence  In  the 
record  showing,  or  tending  to  show,  what  the 
value  of  plaintiffs  horses  should  have  been 
upon  their  arrival  at  Llano ;  hence  the  testi- 
mony was  Important  and  upon  a  material 
Issue.  The  Supreme  Court  in  an  opinion  de- 
livered March  11,  1908,  in  answer  to  a  certi- 
fied question  from  this  court  in  the  case  of 
H.  &  T.  C.  R.  R.  (30.  V.  Roberts  (not  yet  of- 
ficially reported)  108  S.  W.  808,  held  that  it 
was  error  to  admit  such  testimony,  for  the 
reason  that  the  question  called  for  and  the 
answer  gave  the  opinion  of  the  witness  on  a 
mixed  question  of  law  and  fact,  and  said, 
amongst  other  things:  "In  answering,  If  he 
answered  intelligently,  the  witness  must  have 
determined  for  himself  what  would  constitute 
ordinary  care,  and  then  have  deduced  from 
a  consideration  of  all  the  elements  that  would 
in  his  opinion  enter  Into  the  question  of  the 
time  reasonably  necessary  for  the  transpor- 
tation In  the  exercise  of  such  care,  a  conclu- 
sion as  to  what  that  time  should  be.  The 
elements  or  facts  which  should  be  considered 
were  first  to  be  determined  in  part  by  the 
court  in  the  admission  and  exclusion  of  evi- 
dence, and  the  conclusion  to  be  drawn  from 
them  as  to  the  time  reasonably  required  to 
carry  the  cattle  to  their  destination  with  or- 
dinary diligence  was  then  to  be  drawn  by  the 
Jury  by  applying  to  the  facts  admitted  In  evi- 
dence their  own  judgment  as  to  what  would 
constitute  ordinary  diligence  and  a  reason- 
able time.  The  opinion  of  the  witness,  there- 
fore, was  given.  In  part,  upon  questions  of 
law  addressed  to  the  court,  and  in  part  upon 
conclusions  of  fact  to  be  drawn  by  the  jury." 
On  account  of  the  error  in  the  admission  of 
this  testimony,  we  sustain  this  assignment. 
H.  &  T.  C.  R.  R,  Co.  V.  Roberts,  supra. 

Appellants  by  their  fourth,  fifth,  sixth,  sev- 
enth, eighth,  and  ninth  assignments  of  error, 
which  relate  aubstantlaliy  to  the  same  mat- 
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ter,  complain  that  the  court  erred  In  the 
fourth  paragraph  of  its  charge  in  instructing 
the  Jury  that,  if  they  believed  from  the  evi- 
dence that  If  plaintiff's  horses  were  not 
handled  or  transported  with  ordinary  care, 
they  must  find  for  the  plaintiff,  because  they 
contend  that  the  charge  permitted  and  au- 
thorized the  jury  to  take  into  consideration 
and  award  damages  for  any  act  or  omission 
of  any  or  all  of  the  defendants,  which  they 
might  regard  as  negligence,  without  reference 
to  whether  such  act  or  omission  was  pleaded 
or  not.  In  view  of  another  trial,  without  in- 
timating that  these  assignments  point  out 
reversible  error,  we  would  suggest  that  the 
charge,  in  submitting  the  issues  to  the  jury, 
follow  more  closely  the  allegations  of  the 
pleading. 

As  to  the  fifth  assignment,  no  error  in  our 
judgment  was  committed  as  therein  pointed 
out,  because  the  evidence  raised  the  issue 
covered  by  the  charge  of  the  court. 

We  are  inclined  to  believe  that  there  was 
error,  as  suggested  by  appellants'  tttird  propo- 
sition under  their  sixth  assignment  of  error, 
in  that  there  was  no  evidence  In  the  record 
showing  that  the  horses  were  negligently  or 
roughly  handled  by  the  Texas  &  Pacific  Rail- 
way Company,  but  express  no  opinion  as  to 
whether  there  was  any  unreasonable  delay  by 
snid  company  shown  from  the  evidence.  We 
have  carefully  examined  the  questions  raised 
by  the  other  assignments,  and,  believing  no 
error  has  l)een  committed  as  pointed  out  by 
them,  they  are  overruled. 

Because  the  court  erred  in  admitting  the 
testimony  of  plaintiff  showing  what  the  value 
of  the  horses  wonld  have  been  at  Llano  if, 
in  his  opinion,  they  had  l>een  transported 
within  a  reasonable  time  and  with  ordinary 
care,  the  judgment  of  the  conrt  below  Is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


ST.  LOUIS  &  S.  F.  RT.  CO.  et  al.  v. 
ENGLISH  et  al. 

(Court  of  Civil  Appealst  of  Texas.     March  28, 
1908.) 

1.  Justices  of  the  Peace— Appeal— Parties 
—Appeal  to  Circuit  CX>ubt. 

Where  an  appeal  Is  taken  from  a  justice's 
court  to  the  county  court,  none  but  the  parties 
to  the  case  tried  in  the  justice's  court  are  par- 
ties in  the  county  court. 

2.  Process— Sebvice-Pebson  Served— Aoent. 

Whore  a  citation  was  issued  commanding 
the  stii  nonlng  of  the  St.  L.,  S.  F.  &  T.  Ry. 
Co.,  which  was  served  on  G.  as  defendants 
agent,  whom  the  constable  described  in  his  re- 
turn as  the  agent  of  the  St.  L.  &  S.  F.  Ry.  Co., 
there  was  no  legal  service  on  the  latter  road. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Process,  {  2a.] 

3.  Defects— Cubed  bt  Subskquewt  Pbocebd- 
iNos— Service  on  Appeal— Justices  ot  tkb 
Peace— I'bo  CESS . 

Where  complainants  were  not  legally  served 
and  made  parties  to  a  suit  SKainst  them  in  the 
justice's  court,  the  county  court  acquired  no 
jurisdiction  by  reason  of  their  appeal  to  tliat 


court,  or  by  the  issuance  and  service  of  cita- 
tion on  them  by  that  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S  596.] 

4.  JuDOMENT— Vaoatino— Want  or  Jcbisdic- 
TION— Sebvice. 

Where  neither  the  justice's  court  nor  the 
county  court  to  which  the  case  was  appealed  ac- 
quired jurisdiction  of  complainants  m  a  suit 
against  them,  because  of  want  of  service,  the 
judgment  of  the  county  court  against  them  was 
void,  and  will  be  enjoined. 

Appeal  from  District  Court,  Hunt  County ; 
R.  L.  Porter,  Judge. 

Suit  by  the  St  Louis  &  San  Frandsco  Rail- 
way Company  and  another  against  W.  C. 
English  and  others.  From  a  judgment  for  de- 
fendants dissolving  an  injunction,  complain- 
ants appeal.  Reversed  and  judgment  render- 
ed for  complainants. 

Ogden,  Broks  &  Napier,  C.  H.  Xoakum,  A. 
H.  Dashlell.  and  E.  H.  Wld»,  for  appellants. 
B.  Q.  Evans,  for  appellees. 

RAINEY,  C.  J.  This  suit  was  brought  by 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany and  Paris  &  Great  Northern  Railway 
Company  to  enjoin  a  judgment  in  the  county 
court  rendered  in  favor  of  W.  C.  English 
against  them,  alleging  that  said  judgment 
was  void,  in  that  the  cause  in  which  it  was 
rendered  was  an  appeal  to  the  county  court 
from  the  justice  court,  in  which  neither  was 
ever  served  with  citation  as  parties  to  said 
suit  Defendant  answered  by  general  de- 
murrer, and  specially  excepted  on  the  ground 
that  petitioners  had  an  adequate  remedy  at 
law,  and  because  the  petition  did  not  show 
that  petitioners  had  a  just  defense,  and  that 
they  had  l)een  deprived  by  fraud,  accident,  or 
mistake  from  making  any  defense;  also 
pleaded  the  general  denial  and  specially  that 
each  of  said  parties  was  made  a  party  to  tbe- 
cause  in  the  justice  court  and  in  the  county 
court,  and  that  after  judgment  was  rendered, 
though  having  ample  time,  no  motion  was 
made  to  have  said  judgment  set  aside  before 
the  adjournment  of  court  A  trial  was  had 
and  the  temporary  injunction  theretofore 
granted  was  made  final,  but  a  motion  for  re- 
hearing was  granted,  and,  upon  another  hear- 
ing, the  injunction  was  dissolved  and  judg- 
ment rendered  in  favor  of  defendants,  from 
which  this  appeal  is  prosecuted. 

There  is  no  statement  of  facts  In  the  rec- 
ord, but  the  trial  judge  filed  conclusions  of 
fact  and  law,  which  purport  to  give  a  "cor- 
rect statement  of  the  facts  in  the  case,"  the 
substance  of  which  facts  is  that  W.  C.  Eng- 
lish filed  suit  In  the  justice  court  against  the 
Texas  Midland  Railway  Company  to  recover 
$140  damages  to  cattle  shipped  over  that  road 
from  Commerce,  Tex.,  via  Paris,  Tex.,  to  St 
Louis,  Mo.  Thereafter  plaintiff  filed  a  sup- 
plemental account  asking  that  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company  be  made 
a  party  as  a  connecting  line.  This  railroad 
was  served,  but  plaintiff  dismissed  as  to  it 
Plaintiff  then  filed  another  plea,  asking  that: 
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tbe  St.  Louis  &  San  Frandsoo  Railway  Com- 
pany be  made  a  party  defendant  and  for 
citation.  The  cause  was  continued,  one  cita- 
tion issued  to  Lamar  county  "to  summons  tbe 
St  Louis,  San  Francisco  &  Texas  Railway 
Company  to  appear."  The  Justice  of  the 
peace  testified  that  he  entered  on  the  docket 
the  St  Louis,  San  Francisco  &  Texas  Rail- 
way Company,  and  issued  the  citation  to  said 
company  he  supposed,  believing  that  the 
plaintiff's  counsel  was  mistaken  in  the  name 
of  tbe  party  he  sought  to  be  made  a  defend- 
ant This  citation  was  returned  by  the  con- 
stable as  served  on  Charles  Griffith,  describ- 
ing him  as  tbe  local  agent  of  the  said  St. 
liouls  &  San  Francisco  Railway  Company  at 
Paris.  An  affidavit  was  made  by  Charles 
Griffith  and  presented  to  the  Justice  of  the 
peace,  stating  as  amicus  curias  that  be  was 
not  the  agent  of  the  St  Louis,  San  Francisco 
*  Texas  Railway  Company,  but  that  one  Lit- 
tlefair,  of  Ft.  Worth,  was  Its  agent  Another 
citation  was  then  issued  to  summons  the  St 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany of  Tarrant  county,  and  served  on  G.  E. 
Llttlefair.  "On  June  12,  1905,  on  trial  be- 
fore Bald  Justice,  each  of  the  defendants  be- 
ing r^resented  by  tbe  legal  department  of 
tbe  Texas  Midland  Railroad,  Judgment  was 
rendered  for  plaintiff  for  $36  against  each 
of  the  defendants.  Notice  of  appeal  on  that 
date  given,  and  on  June  19,  1905,  appeal  by 
both  of  said  parties  was  perfected  to  the 
county  court  of  Hunt  county,  Tex."  The  sub- 
stance of  the  Justice's  Jud^ent  is  that  both 
parties  appeared  and  announced  ready  for 
trial  and  waived  a  Jury,  and  that  W.  C.  Eng- 
lish recover  of  and  from  "tbe  defendants,  the 
Texas  Midland  Railroad,  and  the  St  Louis, 
San  Francisco  &  Texas  Railway  Company, 
both  a  corporation,"  etc.  The  two  last-named 
toads  only  appealed  to  the  county  court.  Aft- 
er tbe  case  reached  the  county  court,  the 
plaintiff  amended  his  claim,  reducing  it  to 
$100,  and  alleging:  "Wherefore  defendants 
having  answered — that  is,  the  defendant  Tex- 
as Midland  Railroad  having  answered — and 
tbe  service  on  the  other  defendants  being  de- 
fective, plaintiff  prays  that  each  of  the  de- 
fendants Paris  &  Great  Northern  Railroad 
Company  and  the  St  Louis  &  San  Francisco 
Railway  Company  be  each  cited,  and  on  hear- 
ing that  he  have  Judgment,"  etc.  Citation 
was  issued  out  of  tbe  county  court  for  these 
corporations,  and  duly  served.  It  was  shown 
that  the  St  Louis  &  San  Francisco  Railway 
Company  and  the  St  Louis,  San  Francisco  & 
Texas  Railway  Company  were  different  cor- 
porations; one  being  a  Missouri  corporation 
and  the  other  a  Texas  corporation.  On  June 
14,  1906,  the  cause  coming  on  for  trial,  plain- 
tiff dismissed  as  to  the  Texas  Midland  Rail- 
road Company,  and  Judgment  by  default  was 
taken  against  the  St  Louis  &  San  Francisco 
Railway  Company  and  the  Paris  &  Great 
Northern  Railway  Company;  they  having 
failed  to  appear  and  answer.  This  term  of 
the  coonty  court  adjourned  on  June  16,  1906, 


and  tbe  injunction  was  sued  out  August  2, 
1906. 

After  making  the  foregoing  statements  In 
substance,  the  district  Judge  adds: 

"And  from  the  above  and  foregoing  facts 
we  make  the  following  proposition:  I  find 
that  when  the  suit  was  pending  In  the  Justice 
court  that  the  applicants  for  this  injunction 
were  served,  and  were  parties  to  the  suit  in 
the  Justice  court,  made  no  answer  or  defense, 
and  no  Judgment  waa  taken  against  either; 
that  after  the  said  parties  were  cited  to  ap- 
pear and  answer  In  the  county  court  they 
failed  to  do  so,  and,  after  Judgment  was  ren- 
dered against  them,  of  which  they  had  knowl- 
edge, they  failed  to  ask  for  a  new  trial  or 
correct  said  Jvidgment,  yet  there  were  two 
days  in  which  they  could  have  done  so ;  that 
the  petition  failed  to  allege  any  defense 
against  the  Judgment 

"Conclusions  of  Law. 

"From  the  above  and  foregoing  findings  of 
fact,  I  conclude  that  the  temporary  injunc- 
tion heretofore  granted  should  be  and  the 
name  is  hereby  dissolved,  and  that  the  ap- 
plicants herein  for  this  injunction  be  denied 
their  relief  herein  prayed  for. 

"R.  L.  Porter,  Judge  Eighth  IMstrlct" 

The  proposition  Is  made  that  neither  the 
St  Louis  &  San  Francisco  Railway  Company 
nor  the  Paris  &  Great  Northern  Railway 
Company  was  servrd  in  the  Justice  court,  and 
were  not  parties  to  the  suit  In  that  court; 
and  therefore  on  appeal  to  the  county  court 
the  county  court  acquired  no  Jurisdiction  of 
them,  and  tbe  Judgment  against  them  Is  void. 
Where  a  Judgment  Is  appealed  from  the  Jus- 
tice court  to  the  county  court,  said  court  has 
Jurisdiction  of  tbe  case  tried  in  the  Justice 
court  and  none  but  parties  to  the  case  tiied 
in  tbe  Justice  coturt  are  parties  in  the  coun- 
ty court  Were  the  appellants  herein  parties 
to  tbe  case  appealed  from  tbe  justice  court? 
We  think  not  The  district  Judge,  who  tried 
this  case  below,  in  his  conclusions  of  fact 
states  that  they  were  served  with  citation 
in  the  Justice  court,  but  this  conclusion  is 
based  ui)on  facts  stated  by  him  which  show 
that  appellants  were  not  served.  Nowhere 
in  tbe  proceedings  of  the  Justice  court  Is  the 
Paris  &  Great  Northern  Railway  Company 
mentioned.  Nor  is  it  shown  by  tbe  facts 
stated  by  the  district  Judge,  from  which  be 
draws  bis  conclusions,  that  service  was  had 
in  tbe  Justice  court,  or  that  said  road  was 
In  any  manner  a  party  to  tbe  case  in  said 
Justice  court  As  to  the  St  Louis  &  San 
Francisco  Railway  Company,  the  plaintiff  in 
tiie  Justice  court  asked  that  it  be  made  a 
party,  but  no  citation  was  ever  Issued  to  it. 
It  is  true  a  citation  was  issued,  command- 
ing the  summons  of  the  St  Louis,  San  Fran- 
cisco &  Texas  Railway  Company,  which  was 
served  on  one  Griffith,  whom  the  constable 
in  bis  return  described  as  tbe  agent  of  tbe 
St  Louis  &  San  Francisco  Railway  Company, 
but  this  service  was  null,  as  no  authority  ex- 
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Isted  for  serrlce  on  Orlffith  as  agent  of  the 
St.  Louis  &  San  Francisco  Railway  Company, 
the  citation  being  intended  for  the  St.  Lonls, 
San  Francisco  &  Texas  Railway  Company,  a 
different  corporation,  and  the  only  one  named 
in  the  citation  to  be  summoned  and  the  only 
one  on  whom  service  could  have  been  legal. 

In  Bamett  v.  Tayler,  30  Tex.  454,  where 
the  citation  authorized  the  summons  of  one 
Benham,  the  service  was  made  upon  Bamett, 
another  defendant.  Justice  Willie  says  the 
service  on  Bamett  "was  not  a  compliance 
with  the  requirements  of  the  writ.  It  was  a 
departure  from  the  command  contained  there- 
in. The  copy  which  he  delivered  to  Bamett 
did  not  require  the  latter  to  appear  and  an- 
swer the  petition,  and  his  failure  to  do  so 
did  not  place  biro  in  default"  In  the  same 
case  a  rehearing  was  granted  upon  suggestion 
of  diminution  of  the  record,  and,  the  same 
facts  api>earlng,  the  court  made  the  same  dis- 
position of  the  case,  the  court  holding  the 
judgment  void  for  want  of  service  of  the 
writ. 

The  appellants  not  being  parties  to  the  case 
In  the  Justice  court,  the  county  court  acquir- 
ed no  jurisdiction  by  the  appeal  of  these  par- 
ties, and  none  was  acquired  by  the  issuance 
and  service  of  citation  by  the  county  court 
Neither  the  justice  court  nor  the  county  court 
ever  having  acquired  Jurisdiction  of  the  ap- 
pellants, the  judgment  of  the  county  court 
against  them  was  void,  and  the  court  erred 
in  not  perpetuating  the  injunction.  As  all 
the  facts  appear  to  have  been  stated  by  the 
trial  Judge,  we  will  here  render  such  Judg- 
ment as  should  have  been  rendered  below. 

The  judgment  will  be  reversed,  and  here 
rendered  for  appellants. 

Reversed  and  rendered. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v. 

GARVEN. 

(Court  of  Civil  Appeals  of  Texas.     March  18, 

1908.    On  Rehearing,  April  15,  1908.) 

1.  Tbiai/— Issues— Evidence. 

Where,  in  an  action  for  Injuries  to  a  fire- 
man by  the  explosion  of  hie  locomotive,  there 
was  no  evidence  that  the  fusible  plug  in  the 
boiler  intended  to  prevent  explosions  due  to  low 
water  was  made  of  improper  material,  but  It 
appeared  that  the  plug  used  was  made  of  the 
materials  of  which  standard  plugs  were  always 
made,  it  was  error  to  allow  a  recovery  in  case 
the  jury  should  find  that  the  plug  in  question 
was  not  of  reasonably  suitable  material. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  !§  596,  597.] 

2.  Master  and  Servant  —  Injubies  to  Elu • 
PLorfe— Res  Ipsa  Loquitur. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  locomotive  fireman  by  the  explo- 
sion of  the  boiler  of  his  locomptive,  the  mere 
happening  of  the  accident  was  insufficient  to 
raise  a  presumption  of  negligence  on  the  part 
of  the  railroad  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  $  881.] 

3.  Same— Evidence. 

In  an  action  for  Injuries  to  a  railroad  fire- 
man by  an  explosion  of  the  boiler  of  his  loco- 


motive, evidence  held  InsuflElcient  to  show  that 
the  explosion  was  due  to  any  negligence  on  the 
part  of  the  railroad  company,  anof  was  there- 
fore instifficlent  to  sustain  a  verdict  for  plain- 
tiff. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggln,  Judge. 

Action  by  W.  B.  Garven  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Beall 
&  Kemp,  for  appellant  J.  H.  McBroom  and 
W.  M.  Petlcolas,  for  appellee. 

FLY,  J.  This  Is  a  suit  for  damages,  aris- 
ing from  personal  Injuries,  instituted  by  ap- 
pellee. One  of  the  grounds  of  negligence  was 
that  the  engine  was  not  equipped  with  a 
"fusible  plug,"  an  appliance  placed  In  the 
crown  sheet  of  the  boilers  of  locomotives  "to 
the  end  that,  should  the  water  in  the  boiler, 
for  any  cause,  get  lower  than  the  crown 
sheet,  such  fusible  plug  will  melt,  the  water 
from  the  boiler  will  put  out  the  fire,  and  the 
strain  upon  the  boiler  be  relieved,  and  there- 
by any  danger  of  an  explosion  averted;  that 
an  engine  properly  equipped  with  such  fusi- 
ble plug  cannot  explode."  Another  ground 
was  that  the  engine  was  equipped  with  an 
old,  defective  water  glass,  so  that  the  water 
level  could  not  be  ascertained,  and  that  appel- 
lant "negligently  allowed  the  water  in  said 
boiler  to  get  too  low,  the  crown  sheet  to 
burn,  and  the  explosion  to  be  thereby  caus- 
ed." Appellant  pleaded  not  guilty,  contribu- 
tory negligence,  and  assumed  risk.  The 
cause  was  tried  by  Jury,  and  resulted  in  a 
verdict  and  Judgment  in  the  sum  of  $2,500. 

It  is  ascertained  from  the  evidence  that  ap- 
pellee was  a  locomotive  fireman,  in  the  em- 
ploy of  appellant,  and  that  he  was  making 
a  trip  east  from  El  Paso  on  February  24, 
1907,  and  that  at  a  place  called  Torcer,  about 
70  miles  from  Ell  Paso,  what  Is  known  as  the 
"gasket"  of  the  water  glass,  on  the  side  of 
the  engine  occupied  by  the  fireman,  blew  out, 
and  he  could  not  then  tell  the  amount  of  wa- 
ter in  the  boiler  without  consulting  the  gauge 
cocks.  The  gauge  cocks  were  on  the  en- 
gineer's side  and  were  used  for  testing  the 
amount  of  water  in  the  boiler.  The  engine 
exploded  about  3  miles  east  of  Cbocar  and 
about  120  miles  from  El  Paso.  The  water 
glass  was  In  good  condition  when  the  loco, 
motive  left  El  Paao,  and  its  breakage  had  no 
connection  with  the  explosion,  but  only  pre- 
vented appellee  from  seeing  the  condition  of 
the  water  on  his  side  of  the  engine.  ApI)e^- 
lee  testified  that  be  did  not  know  what  caus- 
ed the  explosion.  The  engineer  could  at  any 
time  ascertain  the  amount  of  the  water  in 
the  boiler  and  he  did  test  it  as  did  appellee. 
The  locomotive  took  water  45  miles  from  El 
Paso,  and  twice  more  before  the  explosion. 
Water  was  taken  at  Chocar  only  3  miles 
from  the  place  of  the  explosion.  There  was 
a  slight  leakage  from  the  engine^  bat  appel- 
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lee  Bwore  that  It  did  not  cause  the  explosion. 
Experts  described  a  fusible  pins'  ^^  composed 
of  lead  and  block  tin,  which  isH>laced  oyer 
the  fire  box  in  the  crown  sheet,  and  wlilch 
in  case  of  low  water  would  become  so  heated 
that  it  would  melt  and  permit  water  to  en- 
ter tlie  fire  and  extlngnisb  it,  or  give  an 
alarm  to  the  engineer  and  fireman.  The  ex- 
perts expressed  the  opinion  tliat  explosions 
arise  from  two  causes — low  water  and  de- 
fective boilers.  They  further  stated  that  fusi- 
ble plugs  were  absolute  safeguards  against 
explosions  from  low  water.  It  was  shown 
that  the  engine  that  exploded  had  a  fusible 
plug  of  the  standard  kind  used  in  locomo- 
tives,  and  that  it  had  melted  and  run  down 
into  the  fire  box.  It  was  shown  that  the 
boiler  was  first  class,  and  that  the  explosion 
did  not  arise  from  any  defects  In  it.  If  the 
eTidence  of  appellee  is  to  be  given  credit,  the 
explosion  could  not  have  resulted  from  low 
water,  because  the  boiler  had  been  filled  with 
water  a  short  time  before  the  explosion,  and 
the  leakage  was  not  shown  to  have  been  suf- 
fldent  to  have  caused  the  water  to  get  tow 
In  so  short  a  time.  Appellee  stated  that  the 
leakage  could  not  have  caused  the  explosion. 
It  is  true  that  Smith,  a  brother-in-law  of  ap- 
pellee, and  Peters  gave  it  as  their  opinion 
tliat  the  explosion  was  caused  by  low  water, 
and  Smith  said  that  the  fusible  plug  was  not 
a  proper  one  because  It  was  seven-eighths  of 
an  inch  above  the  crown  sheet,  when  it 
should  have  been  on  a  level  with  it.  Smith 
showed  that  he  knew  nothing  of  what  kind 
of  fusible  plugs  were  being  used  in  the  best 
locomotives,  and  it  was  shown  by  overwhelm- 
ing testimony  that  the  engine  was  equipped 
with  a  standard  fusible  plug,  and  that  It  had 
melted  and  run  down  into  the  fire  box. 

The  court  did  not  submit  to  the  Jury  any  is- 
sue as  to  the  fusible  plug  except  as  to  its  not 
being  "a  soft  plug  of  reasonably  suitable  ma- 
terial." There  was  no  testimony  that  tend- 
ed to  show  that  the  plug  In  the  locomotive 
was  not  "a  soft  plug  of  reasonably  suitable 
material."  It  was  in  proof  that  it  was  made 
of  the  materials  of  which  standard  ones  are 
always  made.  The  court  assumed,  as  the 
evidence  Justified,  that  there  was  a  fusible 
plug,  and  that  if  there  was  any  negligence  in 
connection  with  the  plug  It  was  on  account  of 
its  not  being  constructed  of  the  proper  ma- 
terial, and  which  would  not  melt  at  as  low  a 
temperature  as  it  should  have  done.  There 
was  no  evidence  to  sustain  that  issue. 

The  other  ground  of  negligence  submitted 
was  that  of  the  engineer  in  permitting  the 
water  to  get  so  low  that  It  caused  an  explo- 
sion, and  the  great  preponderance  of  the  evi- 
dence is  against  that  theory.  In  the  case  of 
a  passenger  the  fact  of  an  accident  carries 
with  it  a  presumption  of  negligence  on  the 
part  of  the  carrier,  but  In  the  case  of  an  em- 
ploy£  no  such  presuniptlon  arises  from  the 
mere  happening  of  the  event.  In  the  latter 
case  negligence  must  be  shown  as  an  affirma- 
tive fact.    Contractual  relations  must  exist 


l>etween  the  parties,  as  in  the  case  of  pas- 
sengers and  others,  to  raise  the  presumption 
of  negligence  In  case  of  an  accident.  Broad- 
way v.  Gas  Co.,  24  Tex.  GiT.  App.  603,  60  S. 
W.  270;  Steams  v.  Ontario  Spinning  Co.,  184 
Pa.  510,  S9  Atl.  282,  39  L.  R.  A.  842,  63  Am. 
St  Rep.  807;  Patton  v.  Railway,  179  U.  8. 
658,  21  Sup.  Ct.  275,  45  L.  Bd.  361.  There 
is  really  no  exception  to  the  rule  that  negli- 
gence la  not  Inferable,  as  between  master 
and  servant,  from  the  mere  occurrence  of  an 
accident,  but  there  are  cases  where  the  very 
nature  of  the  action  may,  of  itself,  and 
through  the  presumption  it  carries,  supply 
the  requisite  proof;  that  is,  the  circumstan- 
ces in  proof  show  that  the  accident  would 
not  have  happened  if  due  care  had  been  exer- 
cised. McCray  v.  Railway.  80  Tex.  168,  34 
S.  W.  95;  Winkelmann  v.  CoHaday,  88  Md. 
78,  40  Atl.  1078;  Houston  v.  Brush,  66  Vt 
831,  29  Atl.  380;  Grant  v.  Railroad,  108  N.  C. 
462,  13  S.  E.  209;  Soderman  v.  Kemp,  145  N. 
T.  427,  40  N.  B.  212. 

In  this  case  appellee  has  proved  no  act  of 
negligence  bearing  upon  the  accident,  and 
this  verdict  cannot  be  sustained,  unless  it  Is 
Inferable  from  the  circumstances  under  which 
the  explosion  took  place.  Water  bad  been 
taken  Into  the  boiler  but  a  few  minutes  be- 
fore the  explosion,  and  when  the  locomotive 
had  gone  only  3  miles,  and  it  was  shown  that 
the  engine  bad  gone  on  that  very  day  from 
40  to  45  miles  with  the  water  carried  by  It, 
and  it  appears  Improbable  that  the  explosion 
occurred  by  reason  of  a  lack  of  water.  The 
water  gauges  on  the  engine  were  tested  from 
time  to  time  by  the  engineer,  and  there  are 
no  circumstances  indicating  a  want  of  care 
on  his  part.  There  was  a  slight  leakage  and 
a  water  glass  was  broken,  but  appellee  stat- 
ed that  neither  of  those  matters  had  any  con- 
nection with  the  accident.  The  engine  In 
other  respects  was  constructed  on  approved 
lines.  Is  negligence  Inferable  from  the  mere 
fact  of  the  explosion?  In  the  case  of  Rail- 
way V.  Barrett,  166  U.  8.  617,  17  Sup.  Ct 
707,  41  L.  Ed.  1136,  the  Supreme  Court  of 
the  United  States  commended  a  charge  that 
stated  "that  the  mere  fact  that  an  Injury  is 
received  by  a  servant  in  consequence  of  an 
explosion  will  not  entitle  him  to  a  recovery, 
but  he  must  besides  the  fact  of  the  explo- 
sion, show  tliat  it  resulted  from  the  failure 
of  the  master  to  exercise  ordinary  care  ei- 
ther in  selecting  such  engine  or  in  keeping  it 
In  reasonably  safe  repair."  To  whidi  it  may 
be  added,  in  this  state,  in  case  of  ralh-oad 
trains,  or  that  the  accident  occurred  through 
the  negligence  of  the  engineer  or  other  em- 
pioyC  than  the  injured  servant  The  Judg- 
ment in  that  case  was  affirmed,  it  appearing 
that  the  locomotive  was  old  and  defective. 
The  evidence  of  exx)erts  showed  that  it  was 
often  impossible  to  tell  what  causes  an  ex- 
plosion, and  that  the  fusible  plugs  sometimes 
blew  out  when  the  boiler  was  full  of  water. 
That,  however,  occurred  when  the  proper 
metals  for  the  plugs  were  not  used.    Appel- 
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lee  admitted  that  the  engineer  used  the 
gauges  in  testing  the  state  of  the  water,  and 
that  he  tested  it 

The  verdict  is  contrary  to  the  great  pre- 
ponderance of  the  evidence,  shown  hy  the 
record,  but  we  are  not  satisfied  that  the  evi- 
dence was  fnlly  developed,  therefore  Judg- 
ment will  not  l>e  rendered  here,  but  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 

On  Rehearing. 

Appellee  has,  in  his  motion,  given  much 
valuable  information  as  to  how  a  locomotive 
is  constructed,  and  explains  that  "taking 
water"  does  not  mean  taking  it  into  the 
boiler  of  the  engine  but  into  the  tank  of  the 
tender,  and  that  the  tank  might  be  full  of 
water  and  the  boiler  empty.  All  of  which 
information  might  have  assisted  this  court, 
perhaps,  if  it  had  come  In  the  shape  of  evi- 
dence instead  of  being  embodied  In  a  motion 
for  rehearing  with  no  facts  to  form  a  basis 
for  it.  The  fact  remains,  not  only  that  wa- 
ter was  taken  Just  before  the  explosion,  but 
that  after  the  water  was  taken  the  last  time 
the  engineer  tested  the  water,  and  that  the 
gauge  cocks  were  all  right  with  which  he 
tested  it  We  feel  confldent  in  saying  that 
the  test  was  made  of  the  water  In  the  boiler, 
and  not  that  in  the  tank,  and  it  must  be  pre- 
sumed that  the  engineer  tested  the  water 
properly.  That  test  took  place  a  few  min- 
utes before  the  explosion. 

It  appears  from  the  evidence  that  "inject- 
ors are  used  to  put  water  from  tank  to  boil- 
er," and  we  gather  from  the  evidence  that 
the  eogineer  Just  before  the  explosion  told 
appellee  to  put  on  the  Injector,  which  could 
have  been  for  no  purpose  except  to  fill  the 
boiler.  We  will  presume  that  he  obeyed  the 
engineer.  It  was  his  duty  to  supply  the 
boiler  with  water.  It  was  testified  that  it 
was  only  under  extraordinary  conditions, 
whatever  those  may  be,  that  an  injector  was 
used  by  the  engineer.  The  statement  is  made 
that  the  fireman  "might  sporadically  test  the 
gauge  cocks  and  the  engineer  might  test 
th«n,  but  still  in  a  few  moments  longer,  the 
engineer  failing  to  do  so  again,  the  danger 
line  might  be  reached  and  the  accident  oc- 
cur." That  is  merely  theorizing  without 
proof  to  sustain  it  The  engine  was  properly 
equipped  with  a  fusible  plug,  which  under 
the  evidence  would  have  melted  before  the 
explosion,  if  the  water  had  been  too  low,  and 
would  have  put  out  the  fire,  or  at  least  have 
given  warning  of  the  condition  of  the  wata*. 
The  fuse  was  melted,  but  whether  by  reason 
of  low  water  or  by  reason  of  the  explosion  is 
not  known.  We  adhere  to  our  opinion  that 
the  evidence  falls  to  show  tliat  the  explosion 
was  caused  by  the  water  in  the  boiler  being 
permitted  to  get  too  low.  Appellee  may  have 
a  case  if  the  facts  are  fully  developed,  but  he 
has  failed  to  make  one  under  the  facts  con- 
tained in  the  record. 

The  motion  is  overruled. 


DIGNOWITT  v.  SULLIVAN.* 

(Court  of  divil  Appeals  of  Texas.     March  IS,. 
1906.     Rehearing  Denied  April  15,  1908.) 

1.  C!0NTINUANCE— OBOVNDS— ABSENCB   OF   FK- 

KALE  Witnesses. 

Where  no  attempt  has  been  made  to  take 
the  deposition  of  a  female  witness,  whose  at- 
tendance at  the  trial  cannot  l>e  compelled,  and 
she  has  merely  been  summoned  as  a  witness, 
there  is  no  such  diligence  shown  as  will  require 
a  continuance  because  of  her  absence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  10,  Continuance,  §{  74-93.] 

2.  Same— Illness  of  Counsel. 

That  one  of  defendant's  attorneys  did  not 
feel  well  enough  to  try  the  case  was  no  ground 
for  continuance,  his  partner  being  present  and 
conducting  the  case. 

[E2d.  Note. — For  cases  in  point,  see  Cent  DIk. 
vol.  10,  Continuance,  S|  61-67.] 

8.  Appeal — Bbiefs— Absiqnments  op  Ebbor. 

Assignments  of  error  referred  to  in  appel- 
lant's brief,  but  not  copied  therein,  will  not 
be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  Sf  3090-3096.] 

4.  Limitation  of  Actions  —  Absence  fbom 
State— EviDENOK. 

In  an  action  on  a  note  brought  more  than 
four  years  after  it  became  due,  the  burden  did 
not  rest  on  plaintiff  to  show  the  precise  periods 
of  time  during  which  defendant  visited  the  state, 
but  it  was  sufficient  for  him  to  show  that  de- 
fendant left  the  state  before  the  debt  was  barred, 
and  from  that  time  on  was  a  nonresident 

5.  Same— Precise   Time    when   Action    Ac- 

OStJES. 

Under  Rev.  St.  1895,  art  3367,  providing 
that  if  any  person  aKainst  whom  there  shall  be 
a  cause  of  action  shall  be  without  the  limits 
of  the  state  at  the  time  of  the  accruing  of 
such  action,  or  at  any  time  during  which  the 
same  might  have  been  maintained,  such  absence 
shall  not  be  accounted  or  taken  as  a  part  of  the 
time  limited,  it  is  immaterial  whether  or  not  a 
debtor  is  in  the  state  at  the  time  of  the  accruing 
of  the  action  where  he  leaves  before  it  is  barred. 
[Ed.  Note. — For  caseH  in  point,  see  Cent  Dig. 
vol.  33,  limitation  of  Actions,  {}  439-435.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  Edward  Dwyer,  Judge. 

Action  by  D.  Sullivan  against  James  V. 
Dlgnowlty.  From  a  Judgment  for  plalutlflf, 
defendant  appeals.    Affirmed. 

T.  M.  Paschal,  for  appellant  J.  D.  Chllds 
and  J.  C.  Sullivan,  for  appellee. 


FLT,  J.  This  is  a  suit  on  a  note  for  $4.- 
202.31,  of  date  September  21,  1894,  and  due 
In  September,  1805,  Instituted  by  appellee 
against  appellant.  The  suit  was  filed  on  No- 
vember 21,  1904,  and,  to  relieve  himself  of 
the  bar  of  the  statute  of  limitations  of 
four  years.  It  was  alleged  that  prior  to  Sep- 
tember, 1899,  and  before  the  note  was  so  bar- 
red, appellant  had  absented  himself  from  the 
state  of  Texas,  and  had  remained  without  its 
limits  until  November  21,  1904,  when  he  was 
temporarily  in  Bexar  county,  where  citation 
was  served  on  him.  'Appellant  pleaded  pay- 
ment, and  denied  that  he  had  been  absent 
from  Texas,  as  alleged  In  the  petition,  and 
pleaded  limitation  of  four  years.    The  causo 

•Writ  of  error  denied  by  Supreme  Court. 
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was  tried  by  the  court  and  Judgment  render- 
ed for  appellee. 

The  first  assignment  of  error  complains  of 
tbe  OTcrruUng  of  a  motion  for  a  continuance. 
In  tbe  qualification  of  tbe  bill  of  exceptions, 
taken  by  appellant  to  tiie  action  of  the  court 
In  oyermlbig  tbe  motion,  tbe  court  stated 
that  tbis  cause  was  regularly  called,  at  tbe 
April  term,  1904,  for  trial,  and  a  continuance 
was  granted  on  account  of  tbe  absence  of  ap- 
pellant, and  attorneys  for  appellee  at  tbat 
time  announced  to  tbe  attorneys  for  appel-- 
lant  tbat  a  trial  would  be  urged  at  tbe  next 
term  of  tbe  court.  Tbe  case  was  set  for 
trial  on  tbe  first  Monday  in  June,  and  attor- 
neys for  aj^ellee  several  times  notified  appel- 
lant's attorneys,  10  days  before  tbe  case  was 
called,  of  its  setting.  Tbat  7  or  8  days  be- 
fore tbe  first  Monday  in  June  appellant  pass- 
ed through  San  Antonio,  and,  although  be 
was  notified  of  the  setting  of  tbe  case,  he  re- 
fused to  remain  over  for  the  trial  and  went 
on  to  Mexico.  Tbat  when  tbe  cause  was 
regolarly  reached  and  called  for  trial  dur- 
ing the  first  week  in  June,  and  a  continuance 
was  sought,  not  on  account  of  the  absence 
of  appellant,  bnt  on  the  ground  of  tbe  illness 
of  Mrs.  Imogen  Hambleton,  a  female  witness 
for  appellant,  whose  deposition  had  not  been 
taken,  altbou^  it  was  stated  in  open  court 
by  counsel  for  appellee  tbat  be  had  frequent- 
ly tried  to  get  appellant's  counsel  to  take  her 
deposition,  offering  to  waive  time  and  notice 
and  to  go  with  appellant's  attorneys  and  a 
notary  to  the  house  of  tbe  witness  and  take 
her  deposition.  Tbe  court  orermled  tbe  mo- 
tion for  a  continuance,  but  granted  a  post- 
ponement until  June  24,  1907,  with  full  no- 
tice to  appellant's  attorneys  tbat  the  case 
would  then  be  tried.  The  cause  was  regular- 
ly reached  for  trial  on  June  25,  1907,  and  a 
continuance  was  again  sought  on  account  of 
tbe  absence  of  Mrs.  Hambleton,  who  had, 
since  June  6th,  gone  temporarily  to  Harris 
county,  and  also  because  one  of  tbe  attorneys 
did  not  feel  well  enough  to  try  the  case.  He 
was  asked  If  he  would  be  able  to  try  on  Fri- 
day, but  would  not  say.  Appellee's  attor- 
neys insisted  on  a  trial,  and  the  court  ordered 
tbe  case  to  trial,  and  tbe  attorney  who  was 
not  well  went  out  and  sent  In  his  partner 
who  conducted  the  case  for  appellant  No 
Jury  fee  was  paid  by  appellant,  and  a  jury 
being  waived  by  appellee,  the  cause  was  sub- 
mitted to  the  court.  As  stated  by  tbe  court 
In  bis  qualification  of  tbe  bill  of  exceptions, 
tbe  application  for  a  continuance  was  tbe 
third  one  made,  and  the  cause  bad  been  on 
the  docket  for  over  two  years.  No  effort  was 
shown  to  have  been  made  to  take  the  deposi- 
tion of  Mrs.  Hambleton,  although  appellant 
had  sought  to  continue  for  her  In  tbe  early 
part  of  June,  three  weeks  before  tbe  cause 
was  tried.  Absence  of  a  female  witness  Is 
no  cause  for  continuance,  when  no  diligence 
has  been  nsed  to  procure  her  evidence  by 
deposition.  Mrs.  Hambleton  could  not  be 
compelled  to  attend  in  person  as  a  witness, 


and  having  her  summimed  as  a  witness  did 
not  constitute  diligence^  Manufacturing  Co. 
V.  Bradley,  52  Tex.  587;  Doxey  v.  West- 
brook  (Ter.  Civ.  App.)  62  S.  W.  787.  Appel- 
lant made  no  effort  to  take  ber  deposition, 
and  no  diligence  was  therefore  shown  as  t* 
her.  None  of  the  other  matters  stated  In  the 
application  for  continuance  Is  meritorious. 
Tbe  cause  bad  been  pending  for  two  years 
or  more,  and  appellant  should  have  been 
ready  for  trial.  There  Is  In  the  application 
a  statement  that  the  evidence  desired  could 
be  shown  by  one  or  more  of  the  witnesses, 
but  by  which  ones  is  not  alleged,  and  there 
Is  no  positive  statement  that  tbe  testimony 
could  not  be  procured  from  any  other  source. 
The  application  for  a  continuance  was  prop- 
erly overmled. 

Appellant  has  references  In  bis  brief  to 
tbe  second  and  third  assignments  of  error, 
but  as  they  are  not  copied  into  tbe  brief  they 
win  not  be  considered.  Tbe  evidence  sustain- 
ed a  finding  upon  tbe  part  of  the  court  thf^t 
appellant  left  tbe  state  before  the  note  was 
barred  by  limitation,  and  was  living  a  part 
of  tbe  time  In  Monterey,  Mexico,  and  in 
Maryland  and  Washing^ton,  D.  O.  Appellee 
swore  that  appellant  left  Texas  before  Sep- 
tember, 1899,  and  was,  from  that  time  on, 
not  a  resident  of  the  state.  That  was  suffi- 
cient to  stay  the  running  of  tbe  statute  of 
limitation.  Rev.  St  1895,  art  3367.  The 
burden  did  not  rest  upon  the  appellee  to 
show  the  precise  periods  of  time  during 
which  appellant  visited  Texas,  but  all  tbat 
was  required  was  to  establish  facts  from 
which  the  Jury  might  reasonably  conclude 
tbat  appellant  bad  not  been  In  Texas  four 
years  In  the  aggregate,  from  tbe  time  the 
note  became  due  until  tbe  salt  was  institut- 
ed. Fisher  v.  Phelps,  21  Tex.  551;  Phillips 
v.  Holman,  26  Tex.  276.  In  the  case  first 
cited  tbe  Supreme  Court  said:  "The  statute 
declares  that  the  time  of  the  debtor's  absence 
shall  not  be  taken  as  part  of  tbe  time  limited 
by  the  act  nor  bis  absence  at  the  accrual  of 
tbe  acticHi,  nor  his  absence  afterwards;  but 
the  terms  Include  the  whole  time  of  his  ab- 
sence, whether  at  or  after  the  right  to  bring 
suit  This  exclusion  of  bis  absence,  of  neces- 
sity, requires,  in  order  to  render  tbe  bar  ef- 
fectual, the  debtor  to  remain  In  the  state  for 
the  time  prescribed  by  the  law.  His  resi- 
dence may  not  be  continuous,  it  may  be  bro- 
ken by  repeated  absences;  but  excluding 
those  be  must  to  complete  tbe  bar  remain, 
though  at  different  times,  yet  sufiSciently  long 
to  fill  the  measure  of  tbe  statute."  Tbe  evi- 
dence establishes  conclusively  tbat  appellant 
had  not  been  In  Texas,  counting  all  bis  visits 
to  tbe  state,  for  a  period  of  four  years  time. 
Under  tbe  decisions  cited  and  the  statute  it 
was  immaterial  whether  he  was  In  Texas  or 
not  when  the  cause  of  action  accrued,  tbe 
only  question  being  as  to  whether  he  bad 
lived  in  Texas  for  four  years  after  tbe  cause 
of  action  accrued.  It  was  perfectly  Imma- 
terial whether  appellant  was  In  Texas  whe* 
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the  cause  of  action  accrued  or  not.  After 
the  note  became  due  appellee  could  sue  or 
not  as  he  saw  proper,  and,  if  appellant  at 
any  time  before  the  note  became  barred  left 
the  state,  his  departure  would  stop  the  run- 
ning of  limitation  until  be  returned.  As  said 
In  the  case  of  Fisher  r.  Phelps,  herein  cited, 
"the  act  construed  fairly  provides  that  the 
debtor,  whether  he  absent  himself  at  the 
time  the  action  accrues,  or  afterwards,  shall, 
on  return,  remain  subject  to  the  suit  of  the 
creditor  for  the  whole  time  which  the  law 
prescribes  as  the  term  of  limitation."  The 
following  language  of  the  statute  Is  plain 
azid  unequivocal  on  this  point:  "If  any  per- 
son against  whom  there  shall  be  cause  of  ac- 
tion, shall  be  without  the  limits  of  this  state 
at  the  time  of  the  accruing  of  such  action, 
or  at  any  time  during  which  the  same  might 
have  been  maintained,  the  person  entitled  to 
such  action  shall  be  at  liberty  to  bring  the 
same  against  such  person  after  his  return  to 
t)te  state,  and  the  time  of  such  person's  ab- 
soice  shall  not  be  accounted  or  taken  as  a 
part  of  the  time  limited  by  any  of  the  provi- 
sions of  this  title."  Rev.  St  art  8367.  It 
follows  that  the  evidence,  denominated  newly 
discovered,  to  the  effect  that  appellant  was 
in  Bexar  county  fire  or  six  months  after  the 
cause  of  action  was  Immaterial,  because  It 
could  have  had  no  force,  except  to  show  that 
the  time  Indicated,  taken  with  other  visits, 
amounted  to  four  years  before  the  suit  was 
l;istltuted,  and  it  would  not  have  done  that 

The  court  did  not  err  in  finding  that  the 
note  had  not  been  paid,  and  the  contention 
tbat  the  Judgment  is  without  evidence  to  sus- 
tain It  cannot  be  maintained. 

We  have  considered  all  the  assignments  of 
error  copied  into  the  brief,  and  conclude  that 
no  error  has  been  shown,  and  the  Judgment 
is  therefore  affirmed. 


MALONB  V.  TEXAS  &  P.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  22, 1908. 
Rehearing  Denied  March  21,  1908.) 

1.  BviDKNCE— Res  Gest^— Deculbations. 

In  order  to  be  admissible  as  a  part  of  the 
res  gestae  it  la  not  necessary  tbat  tae  declara- 
tions be  precisely  concurrent  In  point  of  time 
with  the  principal  transaction,  but  it  shoujd  ap- 
pear that  they  were  evoked  by  the  transaction 
and  were  without  premeditation,  that  tbey 
sprang  out  of  it,  were  voluntary  and  sponta- 
neous, and  made  at  a  time  so  near  as  to  preclude 
the  idea  of  deliberate  design. 

[Ed.  Note.— For  cases  in  point,  see  (^t  Dig. 
vol.  20,  Evidence,  H  297-302.] 

2.  Cabbiebs  —  Pasbenqebs  —  Pebsorai.  iNJtr- 
BIBS— Evidence. 

Where  plaintiff  alleged  that  after  he  had 
secured  a  firm  footing  on  the  steps  of  defend- 
ant's car  as  a  passenger  one  of  defendant's  em- 
ploy^B  negligently  and  violently  closed  the  door 
of  the  vestibule,  thereby  knockmg  plaintiff  from 
the  train  causing  the  injury  complained  of,  evi- 
dence was  admissible  that  plaintiff  and  others 
had  frequently  boarded  trains  at  the  same  sta- 
tion when  in  as  rapid  motion  as  the  train  at 
the  time  under  consideration,  as  tending  to  show 


whether  plaintiff  was  using  the  degree  of  cau- 
tion and  prudence  required  of  him. 

[E}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers.  {  1302M|.] 

8.   SAUB  —   COHTBIBDTOBT    NxaUaENCB  — IN- 

SXBUOTIOn— Cabb. 

In  an  instruction  making  the  negligence  of 
plaintiff  depend  on  whether  the  care  exercised 
was  of  that  degree  "which  very  prudent  persona 
are  accustomed  to  use  under  like  circumstances," 
the  use  of  the  word  "accustomed"  is  questionable 
and  should  be  omitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  OtCarriers,  {  1403 ;   vol.  37,  Negligence,  H 
871-«77.] 
4.  Sake. 

In  an  instruction  defining  defendant's  duty 
to  be  the  exercise  of  "that  high  degree  of  care 
and  skill  which  *  *  •  persons  raierally  in 
their  line  of  business  are  accustomed  to  use  un- 
der similar  circumstances,"  the  use  of  the  words 
"generally"  and  "accustomed"  is  disapproved. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  |  1403 :  voL  37,  Negligence,  ft 
371-377.]  .     >* »        . 

K.  TBIAL  — InSTBlTCTIORS  — EUFHASIZina    Is- 

SUK. 

Where  the  issue  of  contributory  negligence 
was  sufBciently  submitted  in  one  paragraph  of 
the  charge,  such  issue  is  unnecessarily  empha- 
sized by  submitting  it  in  another  paragraph. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  JS  577-580.] 

6.    SaMB— CONFOBMITT  TO  EVIDENCE. 

In  an  action  for  injuries  to  plaintiff  while 
hoarding  defendant's  car,  plalDtiCf  having  testi- 
fied that  be  had  secured  a  firm  footing  on  the 
steps  of  the  car  when  the  door  was  closed  upon 
him  by  defendant's  servant,  thereby  knocking 
him  down,  an  instruction  tbat  plaintiff's  negli- 
gence, if  any,  would  preclude  a  recovery,  regard- 
less of  whether  such  negligence  was  the  proxi- 
mate cause  of  his  injuries,  was  subject  to  crit- 
icism. 

Appeal  from  District  Covat,  Nolan  Coun- 
ty;   James  It,  Shepherd,  Judge. 

Action  by  W.  F.  lilalone  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Beall  Bro&  &  McDugald,  for  appellant 
Wagstaff  &  Davidson,  for  appellee. 

CONNER,  O.  3.  Appellant  has  appealed 
from  an  adverse  Judgment  in  a  salt  institut- 
ed by  blm  In  the  district  court  of  Nolan 
county  to  recover  damages  for  personal  in- 
juries. He  alleges  that  about  the  3d  day 
of  December,  1906,  while  endeavoring  to 
take  passage  on  one  of  appellant's  passenger 
cars  at  Roscoe,  Tex.,  and  after  he  had  at- 
tained a  secure  footing  on  the  step  of  the 
car,  one  of  appellant's  employes — the  porter 
— negligently  and  violently  closed  the  door 
of  the  vestibule  at  which  appellant  was 
about  to  enter,  and  tbat  he  was  thereby 
forcibly  knocked  from  the  train  and  Injured 
as  he  alleges  in  his  petition,  for  which  he 
sougbt  to  recover  as  damages  $1,950.  The 
appellee  answered  by  a  general  denial  and 
a  plea  of  contributory  negligence  In  attempt- 
ing to  board  a  moving  train. 

Error  la  first  assigned  to  the  court* b  action 
in  excluding  the  testimony  of  Tom  Weaver 
and  Jack  Tarboroagb  to  the  eltect  tbat  wltfa- 
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in  8  or  10  minutes  after  the  accidoit  appel- 
lant related  to  tbem  the  cause  of  bis  injury 
and  tbe  manner  In  which  he  was  knocked 
ofT  the  train  substantially  as  alleged.  Ap- 
pellant insisted  that  this  statement  consti- 
tuted part  of  the  res  gestse,  and  as  such 
was  admissible.  This  doctrine  is  based  on 
the  presumption  that  declarations  made  at 
the  time  of  tbe  act  or  transaction  or  tbe 
event  to  which  they  relate,  evoked  by  it, 
without  premeditation,  are  part  of  tbe  act 
or  transaction  or  event  In  order  to  be  ad- 
missible as  part  of  the  res  gestse  it  Is  not 
necessary  that  the  declarations  be  precisely 
concurrent  in  point  of  time  with  tbe  prln- 
cii>al  transaction.  It  should  appear,  how- 
ever, tbat  the  declarations  were  evoked  by 
the  transaction,  and  tbat  they  were  without 
premeditation;  that  they  spring  out  of  It, 
are  voluntary  and  spontaneous,  and  made  at 
a  time  so  near  as  to  preclude  tbe  Idea  of 
deliberate  design.  Where  the  circumstances 
of  tbe  case  render  it  probable  that  a  state- 
maat  offered  as  res  gestae  is  the  result  of 
pronedltation  or  deliberate  design,  to  effect 
a  certain  purpose,  it  should  not  be  received. 
So  far  as  shown  in  tbe  bill  of  exception,  to 
wblch  this  ruling  relates,  there  is  nothing 
to  indicate  that  appellant's  statements  were 
spontaneous  declarations  evoked  by  the 
transaction,  nor  do  the  circumstances  ex- 
clude the  idea  of  premeditation,  and  we  are 
not  prepared  to  disapprove  tbe  court's  ruling 
in  question.  See  McGowen  v.  McGowen,  52 
Tex.  657;  City  of  Galveston  v.  Barbour,  62 
Tex,  172,  50  Am.  Rep.  619 ;  M.,  K.  &  T.  Ry. 
Co.  of  Tex.  V.  Tarwater,  33  Tex.  Civ.  App. 
116,  75  S.  W.  937,  8  Tex.  Ct  Rep.  159,  and 
cases  therein  cited. 

Error  is  also  assigned  to  the  action  of  tbe 
court  In  excluding  as  Immaterial  and  incom- 
petent tbe  following  evidence  offered  by  ai>- 
pellant :  "I  have  often  been  at  the  Incoming 
and  outgoing  passenger  trains  at  Roscoe, 
and  know  that  it  is  almost  always  the  case 
tbat  parties  board  such  trains  after  they 
have  started  and  are  in  motion.  That  It  is 
not  unusual  for  passengers  on  the  trains  to 
alight  from  the  trains  and  then  board  the 
trains  when  fbey  are  starting  out,  and  it  is 
often  the  case  that  passengers  from  Roscoe 
board  such  trains  after  they  are  starting 
and  m  motion.  That  he  bad  at  various  times 
in  the  past  boarded  the  trains  at  Roscoe  in 
leaving  for  otber  points  after  such  trains 
bad  started  and  in  motion  and  going  as  fast 
as  the  train  was  moving  at  the  time  he  was 
hurt,  and  that  he  had  never  before  received 
any  injuries  in  so  boarding  such  trains,  and 
fomd  BO  111  convenience  In  so  boarding 
same."  It  seems  to  us  tbat  this  and  other 
like  evidence  that  was  offered  and  excluded 
was  admissible  on  the  Issue  of  appellant's 
contributory  negligence.  Evidence  was  of- 
fered and  received  to  the  effect  that  appel- 
lee's passenger  trains  usually  stopped  a 
short  time  at  Roscoe,  and  that  tbe  stop  In 
this  Instance  was  short,  and  we  think  the 


evidence  quoted  was  admissible,  not  as  dis- 
proving or  excusing  a  want  of  due  care,  but 
as  a  circumstance  proper  for  tbe  considera- 
tion of  the  Jury,  together  with  all  the  otber 
clrcomstances.  In  determining  whether  or 
not  appellant  was  chargeable  with  contribu- 
tory negligence  In  attempting  to  board  the 
train  as  he  did.  The  question  of  negligence 
is  peculiarly  one  for  tbe  Jury,  and  in  de- 
termining the  issue  the  Jury  had  the  right 
to  consider  every  circumstance  offered  that 
would  probably  affect  the  action  of  a  per- 
son of  ordinary  caution  and  prudence.  While 
of  course  the  fact,  If  it  is  a  fact,  that  ap- 
pellant and  others  had  frequently  boarded 
trains  at  Roscoe,  when  In  as  rapid  motion 
as  the  train  was  going  at  the  time  under 
consideration,  would  not  authorize  appellant 
to  undertake,  as  he  did,  to  board  tbe  train 
If  under  all  the  circumstances  a  person  of 
ordinary  care  and  prudence  would  not  have 
undertaken  to  do  so;  yet,  as  in  other  words 
before  stated,  the  fact,  if  it  be  true,  that  ap- 
pellant had  frequently  before  boarded  the 
train  under  like  circumstances,  and  that  he 
had  seen  others  likewise  do  so  without  In- 
Jury,  was,  together  with  otber  evidence,  for 
the  consideration  of  the  Jury  In  determining 
whether  or  not  appellant  was  using  that  de- 
gree of  caution  and  prudence  to  avoid  In- 
Jury  to  himself  that  the  law  requires  of  him. 
The  court's  charge  is  also  objected  to  in 
a  number  of  assignments,  but  in  view  of  the 
easy  remedy  by  correction  upon  another 
trial,  we  will  not  stop  to  consider  whether 
tbe  objections  would  require  a  reversal  of 
the  cause.  It  will  only  be  necessary  to  brief- 
ly notice  them.  Tbe  court  in  the  tenth  para- 
graph of  the  charge  in  effect  made  the  neg- 
ligence of  appellant  depend  upon  whether 
the  care  exercised  was  of  that  high  degree 
"which  very  prudent  persons  are  accustomed 
to  use  under  like  circumstances  and  condi- 
tions." The  use  of  the  word  "accustomed" 
in  that  connection  Is  at  least  questionable, 
and  should  be  omitted.  We  also  notice  that 
In  the  third  clause  of  the  court's  charge 
appellee's  duty  is  defined  to  be  the  exercise 
of  "that  high  degree  of  care  and  skill  which 
very  cautious,  prudent,  and  competent  per- 
sons generally  in  their  line  of  business  are 
accustomed  to  use  under  similar  circumstan- 
ces," etc.  We  are  not  inclined  to  approve 
the  use  of  the  terms  "generally"  and  "ac- 
customed" in  the  definition  given.  The  court, 
too,  unnecessarily  emphasized  tbe  issue  of 
contributory  negligence.  It  seems  to  have 
been  suflJciently  submitted  In  the  twelfth 
paragraph  of  tbe  court's  charge,  and  there 
was  therefore  no  necessity  of  again  submit- 
ting it  in  the  thirteenth  paragraph,  which 
is  subject  to  the  further  criticism  that  ap- 
pellant's negligence,  if  any,  was  made  to 
preclude  a  recovery  regardless  of  whether 
such  negligence  was  the  proximate  cause  of 
bis  Injury.  If  in  fact,  as  appellant  testified, 
he  bad  secured  a  firm  footing  upon  the  s^eps 
of  tbe  car  before  tbe  door  was  closed  upon 
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bim,  It  is  not  easy  to  see  how  bis  negligence, 
if  any,  in  attempting  to  board  a  moving  train 
proximately  contributed  to  tbe  result  of 
which  he  complains. 

For  the  error  of  the  court  in  rejecting  the 
excluded  testimony,  it  Is  ordered  ttiat  tbe 
judgment  be  reversed  and  tbe  cause  re- 
manded. 


KANSAS  CITT  PACKING  BOX  CO.  v. 
SPIES. 

<Court  of  Civil  Appeals  of  Texas.     March  27, 
1908.     Rehearing  Denied  April  16.  1908.) 

1.  Btidbncb  —  Parol  Evidence  —  Wbitten 
C!ONTBA0TS— PsBsincpnoNS. 

The  production  of  a  writing  purporting  to 
he  an  agreement  by  a  party,  complete  on  its 
face,  with  his  aifcnature  attached,  is  prima  facie 
his  written  aKreement.  and,  if  in  fact  he  signed 
the  writing  understanding  the  terms  as  an  agree- 
ment, the  terms  contained  in  it  are  conclusive, 
and  cannot  be  avoided  by  parol  evidence. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ao.  ^^ridence,  H  1969-1974.1 

2.  PUSADING— ANBWEII— CONSTRtJCTION— CbN- 
TBACTS. 

In  an  action  for  a  breach  of  contract  in 
which  the  answer  alleges  that  the  contract  was 
hastily  drawn  with  the  understanding  by  l>oth 
parties  that  it  did  not  incorporate  the  whole 
agreement,  and  that  certain  stipulations  were 
left  out  by  reason  of  haste  and  by  mistake  of 
the  parties,  the  answer  must  be  construed  as  ad- 
mitting the  execution  of  the  instrument  as  a 
valid  agreement,  so  far  as  it  read  and  as  seeicing 
to  reform,  and  then  enforce  the  same  by  in- 
corporating certain  parol  stipulations  omitted 
therefrom  by  mistake. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  f  272.] 

8.    CONTBAOrS— VALIDITT— MiSTAKK. 

If  a  person  signs  or  accepts  a  written  in- 
strument with  full  opportunity  of  informing  him- 
self as  to  its  contents,  he  cannot  avoid  liability 
on  the  ground  that  he  was  mistaken  as  to  its 
contents,  in  the  al»ence  of  fraud  or  misrepre- 
sentation. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  415-410.1 

4.  WoBDB  AND  Phbaseb— "Mistake  op  Fact." 

A  "mistake  of  fact"  may  be  defined  as  an 
unconscious  ignorance  or  forgetfulness  of  the  ex- 
istence or  nonexistence  of  a  fact  past  or  pres- 
ent material  to  the  contract. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4542-4543;  vol.  8,  p. 
7723.1 

5.  Evidence  —  Parol  Evidence  —  Omittsd 

SmPtTLATIONS. 

Where  a  contract  to  supply  lumber  is  hasti- 
ly drawn  and  certain  stinulations  in  the  agree- 
ment of  the  parties  are  left  out.  but  tbe  contract 
is  in  itself  an  entire  present  contract  or  binding 
record  of  a  contract,  the  contract  cannot  be 
varied  by  parol  evidence  of  the  stipulations  left 
out,  since  it  is  conclusively  presumed  that  tbe 
whole  engagement  of  the  parties  and  the  extent 
and  manner  of  their  undertaking  was  reduced  to 
writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  1778-1793.1 

6.  Same— Merger. 

A  contract  reduced  to  writing  merges  all 
prior  and  contemporaneous  negotiations,  and  to 
ihe  written  contract  alone  can  the  court  refer 


to  determine  the  rights  and  obligations  of  tbo 
parties. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  ||  2030-2051.1 

7.  Contract  —  StnrFiciENCT  or  Evidence  — 
Omitted  SnFULAnoNS— Mistake. 

In  an  action  for  breach  of  contract,  evi- 
dence considered,  and  held  insufficient  to  justif.v 
a  finding  that  parol  stipulations  were  omitted 
from  the  contract  by  mistake,  and  that  the  con- 
tract as  to  its  terms  was  not  conclusive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  |  453.1 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  the  Kansas  City  Packing  Box 
Company  against  J.  E.  Spies  for  breach  of 
contract  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

McOrady  &  McMahon,  for  appellant.  H.  A. 
Cunningham  and  Thurmond  k  Steger,  for 
appellee. 

LEVY,  J.  On  March  18,  1906,  appellant, 
acting  through  Its  authorized  agent,  C.  T. 
Gardinier,  and  the  appellee,  signed  in  dupli- 
cate and  each  kept  a  copy  of  the  following 
written  contract,  drawn  up  in  the  office  of  ap- 
pellee at  Ravenna,  which  reads:  "Contract 
this  day  entered  Into  between  J.  EI.  Spies,  of 
the  first  part,  and  the  Kansas  City  Packing 
Box  Company,  as  parties  of  the  second  part. 
Whereas  the  party  of  the  first  part  sells  unto 
the  parties  of  the  second  part  one  million  feet 
of  mill  run  cotton  wood,  with  box  boards  and 
mill  culls  out,  f.  o.  b.  cars  at  any  point  on  the 
M.,  K.  &  T.  R.  R.  between  Bonham  and  Denl- 
son,  Texas,  or  at  any  other  points  he  may  se- 
lect not  taking  a  higher  freight  rate  tha* 
these  points  to  Kansas  City,  Kansas.  Party 
of  the  first  part  further  agrees  on  his  part  to 
manufacture  the  above  lumber  in  good  and 
workmanlike  maimer  and  stack  the  same  on 
sticks  so  as  to  be  in  shipping  condition  as 
soon  as  posslUe,  also  agrees  to  hold  on  sticks 
until  di7.  Then  to  deliver  the  lumber  oa 
board  cars  at  the  above  named  placea  The 
party  of  tbe  first  part  further  agrees  on  his 
part  to  sell  unto  the  parties  of  the  second  part 
an  amount  aggregating  four  million  feet  min- 
imum and  five  million  feet  maximum  in  ad- 
dition to  the  above  amount  and  of  the  same 
class  and  kind  of  lumber  as  the  aboye,  to  t>e 
delivered  upon  the  same  conditions  as  the 
first-named  amount  within  fifteen  months 
from  the  date  of  this  contract  Parties  of  the 
second  part  agree  oa  their  part  of  this  con- 
tract that  they  will  receive  all  the  above-de- 
scribed lumber  as  fast  as  the  same  is  dry  and 
In  shipping  condition.  They  further  agree  on 
their  part  that  they  will  pay  tbe  sum  of  four^ 
teen  dollars  per  thousand  feet  f.  o.  b.  cars 
shilling  points  in  the  following  named,  vlz.: 
AU  lumber  shipped  during  any  months  to  be 
paid  on  tbe  tenth  of  the  followbig  month,  net 
cash.  They  further  agree  toft  the  above  ad- 
ditional four  or  five  million  feet  received  to 
pay  $16.00  per  thousand  feet  less  2  per  cent 
f.  o.  b.  cars  ibipping  points.    And  (Drther 
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agrees  to  advance  to  tbe  party  of  tbe  first 
part  from  time  to  time  such  amounts  as  be 
iparty  of  the  first  part)  might  need,  not  to  ex- 
ceed 17.00  per  M  on  sticks  at  the  mills  or  $10.- 
00  per  M  on  sticks  at  the  tracks,  the  same  to  be 
secured  by  bill  of  sale,  and  Insnrance  or  other- 
wise as  the  interests  of  the  parties  of  the  sec- 
ond part  may  appear  from  time  to  time.  It 
Is  farther  agreed  by  both  parties  of  this  con- 
tract In  case  of  floods,  fire  or  other  conditions 
beyond  the  control  of  either  party  to  this  con- 
tract th^t  each  party  shall  be  released  from 
the  nnflUed  portion  of  contract  at  time  of 
such  occurrence."  By  Its  petition  appellant 
alleged  the  breach  of  this  contract  in  failure 
to  deliver  any  of  the  lumber,  except  96,000 
feet,  and  sued  for  damages.  Appellee  answer- 
ed by  general  denial,  and  pleaded  that  he  exe- 
cuted the  instrument  sued  on,  "but  that  same 
does  not  Incorporate  and  contain  all  the  con- 
ditions and  stipulations  entered  into  between 
him  and  plalntlfF  In  and  about  the  transac- 
tions to  which  said  contract  relates";  and, 
continuing,  alleges  that  certain  contemporane- 
ous parol  provisions  which  are  set  out  were 
understood  and  agreed  at  the  time  of  the  sign- 
ing to  be  covered  In  the  contract,  and  were  a 
part  of  the  original  contract,  and  were  omit- 
ted from  tbe  writing  by  mutual  mistake  of 
both  parties,  and  pleads  a  failure  of  plaintifT 
to  make  advances  on  lumber  on  sticks  at 
mills,  and  a  release  of  defendant  from  fuU- 
fllment  of  the  contract  for  any  given  amount 
of  lumber  under  agreed  stipulations  contained 
in  the  terms  of  the  alleged  omitted  provisions 
which  are  stipulations  of  the  contract.  The 
case  was  tried  to  a  Jury,  and  resulted  In  a 
verdict  and  judgment  for  appellee,  from  which 
judgment  appellant  brings  the  case  on  appeal, 
seeking  to  have  same  reversed  for  the  errors 
assigned. 

In  its  first  assignment  of  error  appellant 
complains  of  the  following  paragraph  In  the 
court's  charge:  "If  you  believe  from  the  evi- 
dence that  at  the  time  the  contract  In  contro- 
versy was  made  It  was  agreed  by  and  between 
tbe  parties  that  the  defendant  should  have  the 
right  to  supply  his  home  customers  with  such 
lumber  as  they  might  order  before  he  would 
be  required  to  furnish  plaintiff  any  lumber 
called  for  in  the  contract,  and  that  tbe  con- 
tract was  drawn  in  baste  to  enable  plaintiff's 
agent  to  get  away  on  the  next  train,  and  that, 
Xfy  agreement  of  both  parties,  said  provision 
of  said  contract  was  not  Incorporated  In  the 
writing,  but  said  provision  was  nevertheless 
a  part  of  said  contract,  then  you  are  instruct- 
ed that  plaintiff  cannot  recover  of  the  defend- 
ant for  the  failure  to  deliver  to  plaintiff  any 
lumber  as  may  have  been  used  by  defendant 
to  fill  the  orders  of  said  home  consumers.  If 
any  there  were."  The  instruction  is  assailed 
by  appellant  upon  three  grounds:  (1)  The 
written  contract  having  bound  appellee  to 
furnish  appellant  a  certain  amount  of  lumber, 
it  Is  no  defense  to  say  there  was  a  contempo- 
raneous verlMl  agreement  which  appellee  pur- 
posely omitted  therefrom  by  which  he  was  to 
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be  released  from  such  obligation  if  he  needed 
the  lumber  to  supply  his  home  customers ;  (2) 
the  charge  is  on  the  weight  of  evidence  in  as- 
suming that  the  haste  of  the  parties  and  de- 
sire to  get  off  on  the  train  would  as  a  matter 
of  law  relieve  the  appellee  of  the  binding  ef- 
fect on  his  written  contract;  (3)  because  the 
evidence  was  Insufficient  to  justify  a  finding 
that  the  writing  drawn  up  and  signed  by  the 
parties  was  not  conclusive  as  to  all  the  terms 
of  the  contract.  Appellee  answers  the  con- 
tentions by  saying:  (1)  When  the  original  con- 
tract Is  verbal  and  entire,  and  contains  a  ver- 
bal promise  which  is  part  of  tbe  consideration 
for  the  contract,  and  when  only  a  part  of 
such  contract  Is  reduced  to  writing,  the  un- 
written parts  and  unwritten  verbal  promise 
may  be  relied  upon  as  a  defense  to  a  suit 
brought  on  the  covenants  contained  In  the 
written  part  of  such  contract;  and  (2)  where 
an  independent  parol  agreement  has  been 
made  aa  an  inducement  to  tbe  making  of  a 
written  contract,  the  former  may  be  proved 
and  enforced  though  not  referred  to  in  the 
latter;  and  (3)  when  a  party,  through  his 
agent,  by  promises  and  agreements,  induces 
the  other  party  to  a  contract  to  sign  an  instru- 
ment which  does  not  cover  the  whole  contract, 
and  Is  understood  at  the  time  not  to  cover  the 
whole  contract,  the  promises  and  agreements 
not  Included  In  the  writing  may  be  proved 
and  enforced,  though  not  referred  to  herein; 
and  (4)  where  a  contract  is  verbal,  and  where 
a  writing  is  executed  to  evidence  the  verbal 
contract,  and  parts  of  the  original  contract 
are  omitted  by  mutual  mistake,  the  omitted 
parts  of  tbe  contract  may  be  proved  and  en- 
forced though  not  referred  to  In  tbe  writing. 
In  this  connection  the  appellee,  over  objection 
made  by  appellant,  testified  in  material  sub- 
stance that  he  owned  five  sawmills,  four  In 
operation,  and  one  ready  to  start  in  Indian 
Territory  across  Red  river  from  Ravenna. 
On  March  13,  1906,  at  about  8  o'clock  0.  F. 
Gardlnier,  representing  appellant,  came  in  ap- 
pellee's office  at  Ravenna,  and  they  talked  and 
negotiated  until  about  12  o'clock,  and  finally 
came  to  an  agreement.  "The  final  agreement 
was  that  I  would  go  into  contract  to  furnish 
them  a  certain  amount  of  lumber  on  condi- 
tions of  the  weather  and  everything  of  that 
kind,  if  I  could  get  it  out  over  ond  above  the 
amount  It  would  take  to  supply  these  home 
customers,  whose  names  I  gave  him;  in  other 
words,  that  I  was  to  give  him  all  of  the  sur- 
plus out  of  tbe  mills  over  and  above  what  it 
took  to  supply  the  customers.  In  the  event 
I  was  not  able  to  cut  tbe  amount  ^)ecifled  In 
the  contract.  It  was  understood  that  I  would 
not  be  held  liable  to  any  given  amount.  It 
was  understood  in  regard  to  any  difference  in 
grades  or  anything  of  that  kind  in  reference 
to  advancements  that  the  contract  would  be 
void  if  there  was  a  difference.  We  were 
something  like  four  hours  making  the  agree- 
ment." The  instrument  In  writing  sued  ob 
was  then  and  there  drawn  up  and  signed  b^ 
the  parties  In  duplicate,  Gardlnier,  represent- 
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ing  appellant,  took  one,  and  appellee  kept  one. 
Appellee  says  that  it  was  about  12  «'cIock  M. 
when  the  agreement  In  detail  was  reached, 
and  that  Gardinler  wanted  a  written  memo- 
randum of  it  to  send  to  the  appellant ;  that  the 
train  was  nearly  due,  and  Gardinier  was  in 
a  hurry  to  get  off  on  that  train ;  that  appel- 
lee hesitated  a  good  while  to  go  into  writings ; 
that  it  was  then  agreed  that  all  details  of  con- 
tract need  not  be  put  in  the  writing ;  that  It 
merely  be  a  short  writing.  Appellee  testifled : 
"We  had  my  bookkeeper,  Mr.  Caldwell,  sit 
down  to  the  typewriter,  and  he  [Gardinier] 
and  I  together  dictated  or  rather  talked  it 
orer,  and  got  it  together,  and  would  have  It 
put  down;  and  then  when  we  got  to  the  wind- 
up,  instead  of  going  Into  all  the  details,  as 
he  didn't  have  time,  we  summed  it  all  up  in 
that  one  clause  In  the  contract,  'In  case  of 
floods,  fire,  or  other  conditions  beyond  the 
control  of  either  party  to  the  contract.'  After 
we  got  that  clause  framed  up,  I  said :  'Then 
we  will  understand,  now,  that  Is  to  mean  all 
of  these  conditions  that  we  have  talked  about, 
including  these  letters  and  everything  of  that 
kind.'  And  he  said  that  It  would."  Appellee 
further  testifled  that  after  the  contract  was 
written  and  signed  Gardinier  left  on  the 
train,  and  did  not  have  time  to  eat  his  din- 
ner ;  that  "Mr.  Gardinier  and  I  together  dic- 
tated the  contract  We  worded  and  reworded 
all  of  It  as  we  went  along.  *  •  •  After  the 
paper  came  out  of  the  machine,  I  think  we 
looked  over  It  and  corrected  what  errors  was 
in  It.  ♦•  *  I  was  very  careful  to  have 
both  copies  exactly  alike."  Gardinier  In  his 
evidence  denied  the  contemporaneous  parol 
provisions  testifled  to  by  appellee.  The  force 
of  the  evidence  is  that  If,  as  claimed  by  ap- 
pellee, there  were  contemporaneous  parol  stip- 
ulations which  were  not  Inserted  in  the  writ- 
ten instrument,  the  omission  therefrom  was 
not  made  by  mistake,  but  said  stipulations 
were  at  the  time  knowingly  omitted  by  appel- 
lee. It  might  be  a  defense  In  a  given  case, 
when  specially  pleaded  In  avoidance  of  the 
writing,  that  a  writing  was  not  in  fact  signed 
with  the  express  intention  that  it  should  be 
a  valid  agreement;  and,  if  so  proved  In  a 
given  case,  the  other  party  could  not  flx  it  as 
an  agreement  upon  those  so  signing.  It  might 
also  be  a  defense  that  can  be  specially  pleaded 
In  avoidance  of  the  writing,  and  shown  by 
parol  evidence,  that  the  parties  to  the  writing 
never  intended  It  to  be  a  present  contract  or 
as  the  binding  record  of  a  contract. 

We  cannot  properly  construe  the  answer  in 
this  case  to  assail  the  written  Instrument 
sued  on,  because  the  parties  never  intended  it 
to  be  a  present  contract  and  a  valid  agree- 
ment, nor  the  binding  record  of  a  contract. 
If  the  Instrument  was  Intended  and  agreed 
to  be  merely  a  memorandum  of  the  terms  of 
a  verbal  contract,  and  suit  was  brought 
thereon  as  the  real  contract  of  appellee,  yet 
there  Is  no  plea  of  fraud  In  the  bringing  of 
a  suit  thereon  as  the  contract  of  appellee. 
The    defendant's    answer   expressly    admits 


"that  he  executed  the  alleged  contract  set  out 
in  the  plaintiff's  petition,"  and  then  avera 
"that  same  does  not  incorporate  and  contain 
all  the  conditions  and  stipulations  entered  In- 
to between  him  and  plaintiff  in  and  about  the 
transactions  to  which  said  contract  relates" ; 
afld,  after  setting  out  all  the  circumstances, 
conversations,  and  negotiations  between  the 
parties,  asserts  that  an  understanding  and 
agreemmt  was  reached  between  the  parties, 
and  "that  the  contract  sued  on  was  hastily 
drawn  with  the  understanding  and  agreement 
on  the  part  of  both  parties  thereto  that  it 
did  not  incorporate  the  whole  agreement," 
and  that  certain  agreed  upon  stipulations 
and  conditions  "were  left  out  of  said  writ- 
ten contract  by  reason  of  baste  in  drawing" 
and  by  mistake  of  the  parties.  We  therefore 
can  only  construe  and  treat  the  defense  as 
admitting  the  execution  of  the  Instrument 
sued  on  as  a  valid  agreement  as  far  as  It 
read,  but  seeking  to  reform  and  then  enforce 
the  same  by  incorporating  certain  parol  stip- 
ulations omitted  thereform  by  mistake. 
Thus  the  written  Instrument  Is  brought  be- 
fore the  court.  By  the  petition  It  Is  declared 
to  be  a  written  contract  between  the  parties, 
signed  and  delivered,  complete  on  Its  face, 
and  unambiguous,  with  part  performance  of 
its  terms;  by  the  answer  that  certain  con- 
temporaneous parol  stipulations  have  be«i 
omitted  therefrom  by  mistake.  The  produc- 
tion of  a  writing  purporting  to  be  an  agree- 
ment by  a  party,  complete  on  Its  face,  with 
his  signature  attached.  Is  prima  facie  hla 
written  agreement;  and,  if  In  fact  he  signed 
the  writing  understanding  the  terms  as  an 
agreement,  the  terms  contained  In  It  are  con- 
clusive, and  cannot  be  voided  by  parol  evi- 
dence. It  would  have  to  be  regarded  by  tbe 
court  in  this  case  therefore,  as  presented, 
that  the  parties  had  designed  the  writing  to 
be  the  repository  and  evidence  of  their  flnal 
Intentions,  and  the  court  would  have  to  pro- 
ceed to  ascertain,  under  the  answer.  If  the 
parol  conditions  pleaded  were  omitted  there- 
from by  mistake.  There  would  not  be  pre- 
sented under  this  Issue,  nor  presented  by  the 
pleadings,  a  case  where  the  original  contract 
was  verbal  and  entire,  and  a  part  only  of  tt 
was  reduced  to  writing,  nor  would  the  rules 
of  law  applicable  to  such  a  case  be  here  ap- 
plied. It  Is  a  well-recognized  and  applied 
principle  of  law  that,  if  a  person  signs  or 
accepts  a  written  contract  with  full  oppor- 
tunity of  informing  himself  as  to  Its  contents, 
he  cannot  avoid  liability  on  tbe  ground  that 
he  was  mistaken  as  to  Its  contents.  In  the 
absence  of  fraud  or  misrepresentations.  1 
Page  on  Contracts,  {  130.  While  there  Is  not 
formulated  an  accurate  and  practical  defini- 
tion of  mistake  of  fact,  yet  a  philosophical 
definition  is  presented  in  2  Pomeroy's  Equity 
Jurisprudence,  {  839:  "An  unconscious  Ig- 
norance or  forgetfulness  of  the  existence  or 
nonexistence  of  a  fact  past  or  present  mate- 
rial to  the  contract"  The  evidence  In  the 
case  does  not  show  that  the  parol  stipnla- 
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tlona  were  omitted  from  the  writing  by  mis- 
take; but  were  knowingly  omitted  by  appel- 
lees In  coDseqaence  of  tbe  evidence  on  tbe 
Issue  presented,  It  devolved  upon  the  court 
to  apply  to  tbe  case  the  rule  of  substantive 
law  laid  down  by  1  Oreenleaf  on  Evidence, 
I  276,  which  reads:  "Where  a  writing  is 
designed  'by  the  parties  to  be  the  repository 
and  evidence  of  their  final  Intentions,  and 
their  engagem«itB  are  deliberately  put  into 
writing  in  such  terms  as  to  import  a  legal 
obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  such  engagement,  it  is 
conclusively  presumed  that  the  whole  en- 
l^agement  of  the  parties  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to 
writing,"  and  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  the  writ- 
ten instrument  Blgbam  v.  Blgham,  67  Tex. 
238;  Sanborn  t.  Murphy,  86  Tex.  437,  25  S. 
W.  610;  Clack  v.  Wood,  14  Tex.  Civ.  App. 
400,  37  &  W.  188;  Stlckney  v.  Hughes, 
12  Wyo.  897,  75  Pac.  946.  This  rule  would 
apply  to  and  Include  any  defense  that 
varied  the  terms  of  the  written  instrument. 
Tbe  stipulation  submitted  to  the  Jury  In  this 
case  varied  the  terms  of  the  written  contract, 
and  was  error.  It  is  an  established  doctrine 
of  law  that  a  contract  reduced  to  writing 
merges  all  prior  and  contemporaneous  ne- 
gotiations, and  to  the  written  contract  alone 
can  the  court  refer  to  determine  the  rights 
and  obligations  of  the  parties.  Burton  v. 
Morrow,  133  Ind.  221,  82  N.  E.  921.  We  are 
of  the  opinion  that,  as  the  evidence  was  In- 
sufflcient  to  Justify  the  finding  that  the  con- 
tract as  to  all  the  terms  of  tbe  contract  was 
not  conclusive,  it  was  error  to  charge  the 
Jury  as  complained  of. 

What  we  have  said  applies  to  the  evi- 
dence objected  to  as  complained  of  In  tbe  sev- 
eral assignments  of  error.  The  final  contract 
between  the  parties  having  been  reduced  to 
writing,  complete  on  its  face,  and  there  being 
no  fraud,  accident,  or  mistake,  letters  writ- 
ten In  previous  negotiations,  as  well  as  all 
contemporaneous  parol  agreements  and  stlp- 
nlations,  that  would  vary  the  terms  of  the 
written  contract,  were  not  admissible  in  evi- 
dence to  vary  the  terms  of  the  written  con- 
tract As  finally  settled  In  writing,  the  en- 
tire terms  of  the  contract  would  have  to  be 
regarded  by  the  court  as  merged  in  U,  and 
are  to  be  treated  as  the  exdnsive  medium  of 
ascertaining  the  contract  by  whicb  the  par- 
ties bound  themselves.  It  is  an  elementary 
principle  that  where  the  contract  is  on  Its 
face  complete,  and  there  Is  nothing  In  the 
writing  to  connect  It  with  or  by  reference  to 
other  prior  separate  and  distinct  writings 
that  would  operate  to  vary  the  terms  of  tbe 
written  contract,  that  parol  evidence,  in  the 
absence  of  fraud,  accident,  or  mistake  Is  not 
admissible  to  connect  tbe  prior  and  separate 
writings  with  the  written  contract.  The  oth- 
er paragraph  of  the  court's  charge  complain- 
ed of  should  not  have  been  given  under  the 
issue  as  presented.    We  do  not  think  that  the 


court  erred  in  refusing  to  give  the  special 
charge  requested  by  the  appellant  and  as 
complained  of  In  his  assignment  of  error. 

For  the  errors  dlsctissed,  tbe  case  is  order- 
ed reversed  and  remanded. 


COLORADO  CANAL  CO.  v.  McFARLAND  & 
SOUTHWELL. 

(Court  of  Civil  Appeals  of  Texas.     March  6, 
1908.     On  Rehearing.  April  3,  190a) 

1.  Evidence  —  Admissions  —  Abandonko 

Pl.KADINaS. 

Defendants,  .who  in  their  original  answer 
relied  apon  a  verbal  contract,  may  by  an  amend- 
ed answer  abandon  the  verbal  contract,  though 
the  former  pleading  was  verified  by  -affidavit 
and  the  abandoned  pleadins  cannot  afterwards 
be  considered  except  as  evidence  if  offered  by 
defendant. 

2.  Afpeai,  — AssioimxRiB  or  Ebbob  — Sum- 

OIENCT. 

Statements  upon  propositions  advanced  un- 
der plaintiff's  assignments  of  error,  whicb  set 
out  In  full  the  special  exceptions  referred  to, 
but  for  the  particular  portions  of  the  answer 
to  which  they  are  addressed  and  the  rulings  of 
the  conrt  refer  simply  to  the  pleading  as  a 
whole,  without  setting  out  the  particular  allega- 
tions complained  of,  are  not  sufficient  nnder 
rule  31,  which  provides  that  to  each  propoeition 
"there  shall  be  subjoined  a  brief  statement  in 
substance  of  such  proceedings,  or  part  thereof, 
contained  in  the  record,  as  will  be  necessary  and 
sufficient  to  explain  and  support  the  proposi- 
tion," etc,  which  statement  under  rule  41  must 
be  a  correct  reflection  of  whatever  may  appear 
in  the  record  necessary  to  be  shown  to  enable 
the  court  to  pass  upon  the  question  presented. 

3.  Estoppei^-Pleading. 

A  defendant  by  pleading  non  est  factum  to 
a  written  contract  sued  on  and  setting  up  a  ver- 
bal contract  antecedent  thereto  is  not  estopped 
to  abandon  such  pleas  and  rely  upon  the  written 
contract  by  a  subsequent  amended  answer. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  H  165-169.1 

4.  Watbbs— Wateb  Companies— AcnoR  fob 
Rent — Cou  NTGBai.AiM . 

In  an  action  by  an  irrigation  company  for 
water  rept,  where  there  was  evidence  of  lack 
of  care  on  plaintiff's  part  in  furnishing  water,  it 
was  proper  to  give  a  cliarge  submitting  defend- 
ant's right  to  counterclaim  for  damages  to  bis 
crop  caused  by  such  lack  of  care. 

5.  cobpokations  —  actions  —  p1.eadino  — 
Chabacteb  of  Plaintiff  Cobpobatior  — 
sttfficienct  of  allegations. 

In  an  action  by  an  irrigation  company  for 
water  rent,  its  charter  was  not  introduced  in 
evidence,  but  the  petition  alleged  that  it  was  in- 
corporated under  the  laws  of  the  state,  and 
had,  under  Rev.  St.  1895,  art.  3130  (relaUng  to 
irrigation),  a  statutory  lien  upon  defendant's 
crop.  The  contract  for  tbe  furnishing  of  the 
water  was  attached  to  the  petition,  and  was 
such  a  one  as  would  be  appropriate  to  be  made 
only  by  a  corporation  created  for  purposes  of 
irrigation  under  articles  3115-3131.  Held,  that 
the  petition  sufficiently  showed  the  character  of 
the  corporation. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  H  2052,  2053" 

6.  Same— Restbicttons  on  Powebs. 

A  corporation  having  the  ri^ht  of  eminent 
domain  is  subject  to  the  limitations  and  restric- 
tions imposed  upon  such  corporations  whether  it 
has  exercised  the  right  or  not 
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'  7.  Wateb— Ibbioatiow    Companies— Reason - 

ABLE  CHASOES. 

An  irrigation  company,  authorized  to  ex- 
ercise the  right  of  eminent  domain,  engaged  in  the 
basinesB  of  transporting  water  from  a  flowing 
river  or  natural  stream  within  those  portions  of 
the  state  where  irrigation  is  beneficial  for  agri- 
cultural purposes,  which  streams  belong  to  Che 
public  under  the  express  provisions  of  Rev.  St. 
1895,  art.  3115,  and  furnishing  it  for  hire  to 
those  entitled  to  its  use,  is  a  quasi  public  cor- 
poration, and  cannot  limit  its  liability  to  the 
public  by  requiring  unreasonable  contracts  from 
those  to  whom  it  furnishes  water. 
8.  Same— AcnoN  for  Wateb  Rents— Unbea- 

SONABLENESS    OF    CONHIACT— QUESTION    FOB 
JXJBY. 

In  an  action  by  an  irrigation  company  for 
water  rents,  whether  the  contract  with  the  con- 
sumer was  unreasonable  held  to  be  a  question 
for  the  jury. 
8.  Appeal  —  AssiQNMENTS  of  Ebbob— Scffi- 

CIENCT. 

An  assignment  of  error  complaining  of  the 
refusal  to  permit  a  witness  to  answer  a  ques- 
tion, which  does  not  show  what  answer  would 
have  been  made,  is  not  sufficient  to  present  the 
matter  for  review. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  3012.1 

10.  Sake. 

An  assignment  of  error  complaining  of 
counsel's  reference  in  argument  to  the  average 
yield  of  rice  as  shown  by  commercial  reports  not 
in  evidence,  which  does  not  show  wliat  the  com- 
mercial reports  were  alleged  to  show,  or  that 
the  statement  made  was  or  could  have  been 
prejudicial  to  appellant  is  not  sufficient  to  pre- 
sent the  matter  for  review. 

11.  Saue  —  Recobd  —  Necessity  fob  Bill  or 
Exceptions. 

An  assignment  of  error  presenting  objec- 
tions to  part  of  counsel's  argument  cannot  be 
considered  on  appeal,  where  there  is  no  bill  of 
exceptions  approved  hy  the  court ;  affidavits  pre- 
sented in  the  motion  for  a  new  trial  not  being 
a  sufficient  sutotitute. 

On  Motion  for  Rehearing. 

12.  TbiaXi— Conduct  of  Tbial— Impbopeb  Ab- 
ouMENT  OF  Counsel. 

In  an  action  by  an  irrigation  company  for 
water  rents,  where  the  reasonableness  of  the 
contract  was  in  issue  and  the  evidence  conflict- 
ing, counsel  in  his  argument  stated  that  plain- 
tin  was  a  quasi  public  corporation,  with  power 
to  take  the  jurors'  land  without  thev  consent 
for  its  riglit  of  way,  and  to  peon  all  lands  under 
its  canals  for  50  years  and  get  a  revenue  from 
the  land  without  the  payment  of  any  taxes  on 
it,  and  that  it  had  a  monopoly  on  the  irrigation 
business  of  the  vicinity  and  controlled  the  ricu 
land  therein.  The  court  was  asked  to  restrain 
counsel,  and  to  charge  the  jury  to  .disregard  his 
statements,  but  refused  to  do  either.  Held,  that 
the  at^unient  constituted  reversible  error. 

[Ed.  Note. — For  casos  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  ii  275-27&1 

Appeal  from  District  Court,  Matagorda 
County:    Wells  Thouipson,  Judge. 

Action  by  the  Colorado  Canal  Company 
against  McFarland  and  Southwell.  Judg- 
ment for  defeudants  on  their  cross-bill,  and 
plalntifT  appeals.  Reversed  and  remanded 
on  rehearing. 

Gaines  &  Corbett  for  api)ellant  Linn, 
Holland  &  Austin  and  E.  N.  Krause,  for  ai>- 
pellees. 

.    REESE.  J.    This  Is  a  suit  by  the  Colorado 
Cuual  Comi>any,  a  corporation,  agaiust  Mc- 


Farland &  Southwell,  to  recover  the  value  at 
830^  saclcs  of  rice  alleged  to  be  due  under  a. 
contract  for  furnishing  water  by  plaintiff  to 
defendants  to  water  their  rice  crop  c»i  445.26 
acres  of  land,  at  the  rate  of  two  sacks  of  rice 
weighing  not  less  than  180  pounds  to  eacb 
acre  of  land.  The  rice  was  alleged  to  be  of 
the  value  of  $1,661,  and  plaintiff  also  sued 
for  10  per  cent  on  said  amount  as  attorney's 
fees  under  the  contract  The  contract  sued 
on,  and  which  was  made  an  exhibit  to  the 
petition,  contained  a  provision  that  failure 
of  the  canal  company  to  furnish  water  as 
provided  in  the  contract  should  in  no  event 
render  it  liable  in  excess  of  ^  per  acre  for 
such  land  as  It  failed  to  water,  and  that, 
should  enough  rice  be  raised  to  reimburse 
defendants  for  tlieir  actual  outlay,  the  com- 
pany should  not  be  liable  at  all.  There  was 
a  further  provision  that  defendants  should 
not  place  more  than  six  Inches  of  water  on 
any  part  of  the  land,  and  that  they  would 
stack  the  rice  if  not  threshed  within  20  days 
after  harvesting,  and  also  that  demand  for 
water  should  be  In  writing  6  days  before  the 
water  was  required.  Plaintiff  sued  out  a 
writ  of  sequestration  under  which  1,000  sacks 
of  rice  were  seized.  Defendants  by  their 
first  amended  original  answer  pleaded  that 
they  first  had  a  verbal  contract  with  plain- 
tiff for  furnishing  water,  upon  which  they  re- 
lied, and  that  the  written  contract  was  exe- 
cuted without  consideration  and  under  du- 
ress, but  by  their  second  amended  answer 
they  abandoned  the  allegations  with  regard 
to  the  verbal  contract,  and  relied  upon  the 
written  contract  under  which  they  pleaded 
that  the  special  provisions  of  the  contract 
herein  set  out  were  unreasonable,  that  the 
written  demand  for  water  had  been  waived, 
and  that  plaintiff  liad  negligently  failed  to 
furnish  water  in  accordance  with  the  terms 
of  the  contract,  and  by  way  of  cross-bill  they 
claimed  damages  in  an  amount  largely  in  ex- 
cess of  the  amount  claimed  by  plaintiff  as 
water  rent,  for  which  they  prayed  judgment. 
Plaintiff  by  supplemental  petition  pleaded 
the  two-year  statute  of  limitation  against 
defendants'  claim  for  damages,  and  that  de- 
fendants were  estopped  from  setting  up,  in 
their  second  amended  answer,  a  different 
cause  of  action  from  that  set  up  in  the  first 
amended  answer,  and  denied  specially  that 
the  provisions  of  the  contract  specially  re- 
ferred to  were  unreasonable.  The  case  was 
tried  with  a  jury,  and  a  verdict  returned  in 
favor  of  defendants  on  their  cross-actloD  for 
$1,109.18,  utM>n  which  Judgment  was  render- 
ed. Motion  for  new  trial  having  been  over- 
ruled, plaintiff  has  appealed. 

There  was  no  error  in  overruling  the  gen- 
eral demurrer  to  appellees'  second  amended 
answer  and  cross-bill,  as  set  up  in  the  first 
assignment  of  error.  By  the  proposition  un- 
der this  assignment  of  error  the  point  is  at- 
tempted to  be  raised  that  the  appellees'  claim 
for  damages  appears  by  the  first  amended  an- 
swer to  be  barred  by  th«  two-year  statute 
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of  limitation,  for  tbe  reason,  we  suppose, 
that  a  verbal  contract  was  ttaere  set  up.  This 
verbal  contract  was  expressly  abandoned  by 
tbe  second  amended  answer,  upon  which  tbe 
case  went  to  trial.  This  appellees  had  a  right 
to  do,  notwithstanding  the  former  pleading 
was  verified  by  affidavit,  as  stated  by  appel- 
lant. This  abandoned  pleading  could  not  be 
considered,  except  as  evidence,  if  offered  by 
appellees,  which  was  not  done.  The  cross- 
bill was  not  subject  to  general  demurrer. 

The  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  assignments  of  error 
CMnplaIn  of  errors  In  overruling  npecial  ex- 
ceptions to  certain  portions  of  appellees'  an- 
swer and  cross-bill.  None  of  these  assign- 
ments are  so  presented  as  to  require  consider- 
ation, and  appellees  object  to  their  consider- 
ation. In  the  statements  upon  the  proposi- 
tions advanced  under  these  assignments  the 
special  exception  referred  to  is  set  out  in 
full,  but  for  the  particular  portion  of  the  an- 
swer to  wblcb  It  Is  addressed  and  the  ruling 
•f  the  court  we  are  simply  referred  to  the 
pleading  as  a  whole ;  as,  "See  defendants'  sec- 
ond amended  answer  and  crqi9s-bill.  Clerk's 
Trans,  pp.  25  to  28."  "See  Judgment  of  the 
court.  Clerk's  Trans,  p.  62."  There  Is  no 
statement  of  any  kind  whatever  as  to  the 
particular  allegations  of  the  answer  against 
which  the  exception  is  aimed,  further  than 
may  be  guessed  or  surmised  from  the  terms 
of  the  exceptions.  We  are  given  no  hint  In 
the  brief,  except  in  the  terms  of  tbe  excep- 
tions, as  to  whether,  in  fact,  the  pleadings' 
are  subject  to  the  exceptions,  but  are  driven 
to  an  Inspection  of  tbe  answer  as  a  whole, 
covering  over  10  pages  of  the  record,  to  find 
what  are,  in  fact,  the  particular  allegations 
excepted  to.  This  is  in  violation  of  rule  31 
(67  S.  W.  xvl),  which  provides  that  to  each 
proposition  "there  shall  be  subjoined  a  brief 
statement  in  substance  of  such  proceedings, 
or  part  thereof,  contained  in  the  record,  as 
will  be  necessary  and  sufficient  to  explain 
and  support  the  proposition,  with  a  reference 
to  tbe  pages  of  the  record."  A  mere  naked 
reference  to  a  pleading  as  a  whole,  with  tbe 
pages  of  the  record  where  it  is  to  be  found, 
is  clearly  not  sufficient  in  assigning  error  to 
the  ruling  of  the  court  in  passing  upon  spe- 
cial exceptions  to  particular  allegations  In 
such  pleading.  Tbe  statement  as  to  such  al- 
legations may  be  brief,  but  there  must  be 
some  statement  of  their  substance.  The 
statement  required  by  rule  81  must  be  a  cor- 
rect reflection  of  whatever  may  appear  in  the 
record  necessary  to  be  shown  to  enable  tbe 
court  to  pass  upon  the  question  presented, 
and,  unless  contradicted  by  the  opposite  party. 
Is  required  to  be  taken  as  true.  Rule  41,  67 
S.  W.  xvil.  So  that,  when  a  case  le  proper- 
ly briefed,  the  court  need  only  look  to  the  rec- 
ord when  tbe  statements  in  the  brief  of  the 
one  party  are  denied  by  the  other  party.  Ob- 
viously a  mere  reference  to  a  page  or  pages 
of  the  record  where  certain  proceedings, 
pleadings,  or  evidence  are  to  be  found  Is  not 


a  compliance  with  the  rules  for  briefing.  The 
objections  of  appellees  to  the  consideration 
of  the  assignments  named,  and  others  to  be 
hereafter  referred  to,  are  well  taken,  and 
they  will  not  be  considered. 

By  the  allegations  of  the  first  amended 
answer  pleading  non  est  factum  to  the  writ- 
ten contract,  and  setting  up  a  verbal  con- 
tract antecedent  thereto,  appellees  were  not 
estopped  to  abandon  such  pleas,  and  rely  up- 
on the  written  contract  by  a  sub.sequent 
amended  answer.  Ttaere  was  no  error  In  sus- 
taining appellees'  special  exception  to  such 
plea  of  estoppel.  Appellant's  proposition  un- 
der the  assignment  that  abandoned  pleadings 
are  admissible  in  evidence  Is  a  perfectly 
sound  proposition,  but  has  no  relation  what- 
ever to  the  assignment,  which  on  this  ac- 
count might  properly  have  been  disregarded. 
There  was  no  error  in  refusing  appellant's 
requested  charge  on  tbe  measure  of  appel- 
lees' damages.  The  charge  of  the  court  on 
this  subject  was  correct  Dunlap  v.  Rice  Co. 
(Tex.  Civ.  App.)  95  S.  W.  45;  Long  on  Irri- 
gation, i  131,  p.  273. 

There  is  no  merit  In  the  eleventh  assign- 
ment. The  Jury  were  instructed  that  ap- 
pellant was  entitled,  at  all  events,  to  tbe 
rent,  being  the  market  value  of  830%  sacks 
of  rice,  as  claimed  by  appellants,  and  in- 
structed to  find  for  appellant  for  that 
amount,  unless  under  some  other  instruction 
therein  given  they  found  for  defendants. 
They  were  further  fully  instructed,  in  case 
they  found  for  appellees  damages  in  a  less 
amount  tha:n  the  value  of  the  rent  rice,  to 
deduct  such  damages  therefrom  and  allow 
appellant  the  difference,  and  in  case  such 
damages  were  greater  than  the  value  of  tlie 
rent  rice  to  allow  appellees  the  difference. 
The  charge  was  entirely  clear  on  this  point 
There  was  abundant  evidence  of  lack  of 
ordinary  care  on  the  part  of  appellant  in 
furnishing  water,  and  there  was  no  error,  of 
which  appellant  can  complain.  In  submit- 
ting the  issue. 

The  thirteenth  assignment  of  error  relates 
to  the  submission  to  tbe  Jiiry  of  tbe  waiver 
by  appellant's  general  manager  of  the  writ- 
ten demand  for  water;  it  not  being  shown, 
as  stated  in  the  assignment,  that  tbe  general 
manager  bad  power  to  do  so,  nor  that  knowl- 
edge of  such  action  was  brought  home  to  ap- 
pellant Three  propositions  are  advanced 
under  this  assignment.  The  first  two  hav« 
no  relation  to  the  assignm^t  The  third  ia 
that  no  employ^  or  agent  has  authority  to 
waive  the  terms  of  the  written  contract 
The  statement  following  the  assignment  ia 
as  follows:  "See  charge  of  the  court  4th 
paragraph.  Clerk's  Trans,  p.  46."  This  is 
not  sufficient,  and  tbe  assignment  will  not 
be  considered.  There  Is  no  statement  from 
tbe  record  as  to  tbe  testimony  on  this  point 

The  fourteenth  assignment  presents  the 
same  question  as  the  twelfth  assignment, 
and  Is  overruled. 

For  tbe  same  reasons  already  given  with 
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respect  to  other  assignments,  the  fifteenth  as- 
signment ^1  not  be  considered.  This  as- 
signment assails  the  charge  of  the  court  in 
many  particulars,  embraces  several  distinct 
propositions,  and  Is  stated  as  a  proposition. 
The  only  statement  following  is,  "See  charge 
of  the  court,  8th  paragraph,  Clerk's  Trans. 
p.  4a" 

The  sixteenth  assignment  of  error  Is  sub- 
ject to  the  same  criticism  as  others  which 
we  liave  refused  to  consider,  In  the  lack  of 
proper  statement,  but  as  the  question  at- 
tempted to  be  raised  Is  of  Importance  we 
will  dispose  of  it.  The  court  submitted  to 
the  Jury  the  issue  of  the  reasonableness  or 
unreasonableness  of  certain  provisions  in 
the  contract  hereinbefore  specifically  point- 
ed out,  particularly  the  stipulation  that  In 
no  event  would  appellant  be  liable  for  more 
than  $4  per  acre  by  way  of  damages  for  fail- 
ure to  carry  out  its  contract  to  furnish  wa- 
ter, and  would  not  be  liable  at  all  if  appel- 
lees made  enough  rice  to  pay  them  for  their 
actual  outlay.  This  Is  assigned  as  error. 
It  Is  objected  by  appellant  that  there  was  no 
proof  as  to  the  character  of  the  corporation. 
The  charter  was  not  introduced  in  evidence, 
but  the  petition  states  that  appellant,  the 
Colorado  Canal  Company,  is  a  corporation 
duly  Incorporated  under  the  laws  of  the  state 
of  Texas.  It  is  alleged  that  plaintiff  has, 
under  article  31<i6.  Rev.  St.  1895,  a  statu- 
tory lien  on  all  of  the  rice  raised  on  the  lands 
described  in  the  contract.  The  contract  is 
attached  as  an  exhibit  to  the  petition,  and 
shows  it  to  be  such  a  contract  as  would  be 
appropriate  to  be  made  only  by  a  corporation 
created  for  purposes  of  irrigation  under  ar- 
ticles 8115  to  3131,  Rev.  St  1895.  We  think 
this  was  sufllcient  to  show  the  character  of 
the  corporation. 

It  is  further  contended  that  It  was  not 
shown  that  the  corporation  bad  ever  exer- 
cised the  power  of  eminent  domain  given  it 
by  statute,  and  therefore  was  not  subject 
to  the  limitations  and  restrictions  imposed 
upon  such  corporations  by  law.  This  conten- 
tion Is  not  sound.  It  makes  no  difference 
whether  the  right  of  eminent  domain  had  been 
exercised.  That  It  bad  the  right  is  all  that 
Is  necessary. 

Coming,  then,  to  the  larger  question  as  to 
whether  appellees  were  bound  by  all  of  the 
stipulations  in  the  contract,  whether  reason- 
aUe  or  not,  which  is  appellant's  contention, 
this  qnestion  was  discussed  by  the  Court  of 
Civil  Appeals  of  the  Fourth  District  upon 
a  former  appeal  of  this  case,  and  decided 
against  appellant's  contention.  Colorado  Ca- 
nal Company  v.  Southwell  (Tex.  Civ.  App.) 
M  S.  W.  404.  It  is  stated  In  the  opinion  that 
the  point  had  not  been  raised  by  appellee's 
pleadings,  and  that  therefore  it  was  not  nec- 
essary that  it  be  decided ;  but  it  Is  fully  dis- 
cussed and  decided  as  proper  for  the  purposes 
of  another  trial,  and  this  cause  was  tried  with 
reference  to  that  opinion.  If  we  had  doubts 
of  the  soundness  of  that  decision,  we  would 


not,  at  least  without  great  hesitation,  depart 
from  it  now,  but  we  have  none.  We  think  the 
conclusion  sound  and  supjiorted  by  the  author- 
ities, and  is  necessary  deduction  from  what  la 
said  about  the  character  of  this  kind  of  a 
corporation  In  Borden  v.  Trespalados  Rice 
Co.,  98  Tex.  494,  86  S.  W.  11.  By  the  provi- 
sions of  article  3115,  Rev.  St.  1895,  the  water 
of  any  flowing  river  or  natural  stream  within 
those  portions  of  the  state  of  Texas  in  which 
by  reason  of  Insufficient  or  Irregular  rainfall 
irrigation  is  beneficial  for  agricultural  pur- 
poses are  declared  to  be  the  property  of  the 
public.  There  is  a  similar  statute  in  Colora- 
do, In  which  state  many  of  the  decided  cases 
arise,  also  in  California  and  probably  many 
other  states  where  laws  with  regard  to  Irriga- 
tion have  engaged  the  attention  of  the  Legis- 
lature. It  la  quite  uniformly  held  In  those 
states  that  irrigation  companies  furnishing 
water  to  consumers  for  compensation,  al- 
though private  corporations,  are  public  or 
quasi  public  carriers  of  water,  charged  with  a 
public  duty  or  trust,  engaged  in  the  business 
of  transporting  for  hire  water  owned  by  the 
public  to  the  people  owning  the  right  to  its 
use.  As  public  carriers  they  are  charged 
with  certain  duties  to  the  public,  and  are 
subject  to  a  reasonable  control  by  the  IJeg- 
islature  and  the  courts.  Long  on  Irriga- 
tion, SI  130-133.  In  Borden  v.  Trespalados 
Co..  supra,  it  was  said  by  the  Supreme  Court, 
referring  to  a  corporation  of  the  same  diar- 
acter:  "The  power  to  contract,  here  given,  to 
the  owner  of  the  plant,  cannot.  If  the  business 
is  to  be  regarded  as  affected  with  a  public 
interest,  be  recog;nIzed  as  absolute  and  un- 
controlled. Common  carriers  and  others  en- 
gaged In  public  callings  have  the  power  to 
contract,  but  it  cannot  be  so  emidoyed  as  to 
absolve  them  from  their  duties  to  the  public, 
or  to  deprive  others  of  their  rights.  Rights 
are  evidently  secured  by  this  statute  to  those 
so  situated  ^s  to  be  able  to  avail  themselves 
of  the  water  provided  for,  and  those  rights 
It  Is  the  duty  of  the  owners  of  the  contem- 
plated business  to  respect ;  and  the  imwer  to 
contract,  under  the  well-recognlzed  prindples 
applicable  to  those  charged  with  such  duties, 
must  be  exercised  in  subordination  to  such 
duties  and  rights.  Reasonable  contracts  are 
what  this  statute  means,  and  not  contracts 
employed  as  evasions  of  duty."  If  appellant, 
after  making  a  contract  with  a  land  owner  for 
furnishing  water,  could  limit  its  liability  for 
failure  to  do  so  to  $4  per  acre,  regardless  of 
the  amount  of  damage  actually  suffered.  It 
would  so  limit  it  to  a  much  less  sum,  or  pro- 
vide against  any  liability  whatever,  and  so 
evade  altogether  the  performance  of  its  duty. 
There  might  also  exist  drcumstances  under 
which  the  obligation  that  appellees  should  not 
put  more  than  six  Inches  of  water  on  any 
portion  of  the  land  watered  would  deprive 
them  of  any  water  at  all  on  a  large  part  of 
their  land.  "In  voluntarily  engaging  in  the 
business  of  carrying  water  as  a  public  agency, 
in  the  absence  of  any  legislation  on  the  sub- 
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Ject,  an  irrigation  company  must  be  held  to 
have  submitted  Itself  to  a  reasonable  judicial 
control  in  tbe  matter  of  regulations  and  char- 
ges, and  any  attempt  by  It  to  use  tbe  monopoly 
of  businesa  along  the  line  of  Its  canal,  which 
it  umuiUy  has,  for  the  purpose  of  coercing 
compliance  with  unreasonable  and  exorbitant 
demands,  would  lay  the  foundation  for  Ju- 
dicial Interference."  Long  on  Irrigation,  I 
133,  p.  277 ;  Wheeler  v.  Northern  Irr.  Co.,  10 
Colo.  582,  17  Pac.  487,  3  Am.  St  Rep.  603. 
It  was  proper  to  submit  tbe  question  of  tbe 
unreasonableness  of  the  provisions  of  the  con- 
tract referred  to  to  the  jury.  Ayers  v.  W.  U. 
Tel.  Co.  (Tex.  Civ.  App.)  96  S.  W.  199.  It 
would  certainly  afford  no  defense  to  appellant 
that  it  Imposed  tbe  same  terms  on  all  others 
tbat  it  imposed  upon  appellees.  Appellees,  by 
full  and  specific  allegations,  pleaded  that  the 
proTlsions  in  the  contract  referred  to  were 
unreasonable.  The  sixteenth  and  seventeenth 
assignments  of  error  are  overruled. 

The  court  did  not  submit  to  tbe  Jury  the 
reasonableness  of  the  stipulation  requiring  de- 
mand for  water  to  be  In  writing,  but  only  the 
issue  as  to  wbetber  it  had  been  waived. 

There  Is  no  merit  in  tbe  eighteenth  and 
nineteenth  assignments.  Tbe  expense  of  sack- 
ing tbe  crop  was  necessarily  included  In  the 
expense  of  placing  It  on  the  market,  as  Is  ex- 
pressly set  out  In  appellant's  brief. 

The  twentieth  assignment  has  no  proposi- 
tion, and  will  not  be  considered. 

The  twenty-first  assignment  presents  no 
error. 

Tbe  twenty-second  and  twenty-third  assign- 
ments complain  of  the  action  of  tbe  court  In 
refusing  to  admit  certabi  testimony.  It  does 
not  appear  from  the  statement  what  answer 
tbe  witnesses  would  have  made  to  the  question 
objected  to.  We  cannot  say  that  the  refusal 
to  admit  the  testimony  was  prejudicial  to  ap- 
pellant.   The  assignments  are  overruled. 

The  remarks  of  counsel  for  appellees  ob- 
jected to  In  the  twenty-fourth  assignment  do 
not  appear  to  us  to  t>e  beyond  the  limits  of 
fair  argument 

By  the  twenty-fifth  assignment  appellant 
complains  of  the  reference,  In  argument  by 
appellees'  coonsel,  to  the  average  yield  of  rice 
as  shown  by  commercial  reports,  which  were 
not  in  evidence.  This  was  improper,  and 
must  be  condemned.  We  can  understand  why 
counsel,  In  the  heat  of  argument  should  In- 
advertently resort  to  such  Improper  argument 
but  when  attention  is  called  to  it  by  objection 
of  opposing  counsel,  we  cannot  understand 
why  such  Improper  argument  would  not  be 
promptly  withdrawn.  We  would  think  the 
risk,  however  small,  of  a  new  trial  In  case  of 
a  favorable  verdict  would  be  sufficient  to 
prompt  such  action.  In  the  present  case,  bow- 
ever,  it  is  not  made  to  appear  what  the  com- 
mercial reports  referred  to  in  tbe  argument 
were  alleged  to  show,  or  that  the  statement 
with  regard  thereto  was,  or  could  have  been, 
prejudicial  to  appellant  The  asslgument  pre- 
senting tbe  qnefltion  Is  overruled. 


We  cannot  consider  the  twenty-sixth  as- 
slg^ment  presenting  objections  to  other  parts 
of  the  argument  of  counsel  for  appellees,  as 
there  Is  no  bill  of  exceptions  approved  by  the 
court  We  cannot  consider  the  affidavits  pre- 
sented in  the  motion  for  new  trial  for  tbat 
purpose. 

The  judgment  of  the  court,  to  which  we  are 
referred  In  support  of  the  twenty-seventh  as- 
signment does  not  disclose  any  error  in  the 
manner  of  receiving  the  verdict 

Tbe  remaining  two  assignments  complain 
of  tbe  verdict  and  judgment  as  not  being  sup- 
ported by  the  evidence,  and  as  excessive.  We 
are  of  the  opinion  that  neither  presents  suffi- 
cient grounds  for  reversal,  and  they  are  there- 
fore overruled. 

We  find  no  sufficient  ground  for  reversing 
the  judgment  and  are  of  the  opinion  that  it 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

On  Rehearing. 

Tbe  twenty-fourth  assignmrait  of  error  In 
appellant's  brief  complains  of  the  following 
language  used  by  counsel  for  appellees  in  the 
closing  address  to  the  jury:  "Gentlemen  of 
the  jiury :  The  state  of  Texas  has  conferred 
her  sovereign  rights  upon  this  quasi  public 
corporation  (meaning  the  plaintiff),  and  au- 
thorized it  to  take  your  land,  without  your 
consent,  even  to  the  taking  of  your  homestead, 
and  use  it  for  its  right  of  way,  and  by  this 
authority  and  power  enables  it  to  peon  all  of 
the  lands  under  its  canals  for  a  period  of  50 
years,  and  to  get  a  revenue  from  this  land 
without  the  payment  of  one  dollar  of  the  tax- 
es on  the  land  values,  and  no  other  canal  com- 
pany or  man  can  go  Into  this  territory  and 
water  one  acre  of  land,  because  this  company 
has  tbe  control  of  such  land,  because  It  is  not 
to  the  interest  or  valuable  to  any  other  canal 
or  person  to  parallel  plalntlCTs  canal  or  divide 
Its  territory,  and  they  therefore,  control  the 
lands  planted  to  rice  under  it"  In  passing 
upon  this  assignment  we  held  that  the  lan- 
guage did  not  appear  to  us  to  go  beyond  the 
limits  of  fair  argument  It  was  our  conclu- 
sion tbat  this  was  true  In  a  discussion  before 
the  jury  of  tbe  issue  of  the  unreasonableness 
of  certain  stipulations  of  the  contract  In 
this  we  think  we  were  In  error.  It  was  a  mat- 
ter of  law  for  the  court  to  decide  whether 
the  unreasonableness  of  those  stipulations 
could  be  urged  as  a  defense  by  appellees. 
Having  determined  tbat  this  issue  should  be 
submitted  to  tbe  jury,  in  determining  that  Is- 
sue it  was  not  material  that  the  one  party  to 
the  contract  was  a  quasi  public  corporation 
with  the  power  of  eminent  domain.  That 
could  not  affect  tbe  question  as  to  whether 
tbe  stipulations  in  the  contract  were  unrea- 
sonable, but  only  the  law  question  as  to 
whether,  if  unreasonable,  they  should  be  en- 
forced. In  this  view  no  proper  argument 
could  be  made  to  tbe  jury  that  appellant  had 
the  power  to  condemn  and  take  away  the 
farms  of  the  jurors  for  the  purposes  of  the 
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canal,  and  "peon"  all  the  lands  lying  along  the 
canal.  Such  argument  conld  only  have  the 
effect  of  Inflaming  the  minds  of  the  jurors 
against  appellant,  and  arousing  prejudice 
against  it  to  the  obscuratiou  of  the  real  issues. 
In  the  case  of  Railway  v.  Scott,  7  Tex.  Civ. 
App.  619,  26  S.  W.  990,  the  judgment  was 
reversed  solely  on  account  of  language  in 
no  degree  more  objectionable  than  that  used 
lu  the  present  case.  See,  also.  Railway  v. 
Cooper,  70  Tex.  67,  8  S.  W.  68;  Railway  v. 
Jarrell,  60  Tex.  267;  Willis  v.  McNeill,  57 
Tex.  473;  Railway  v.  Jones,  73  Tex.  236,  11 
S.  W.  185.  When  the  objectionable  argument 
was  made  counsel  for  appellant  objected,  and 
asked  that  counsel  making  the  argument  be 
restrained,  and  that  the  jury  be  instructed 
to  disregard  the  statements  made.  The  court 
refused  to  do  either.  The  effect  of  this  upon 
the  jury  conld  only  be  to  create  the  Impres- 
sion that  the  facts  stated  In  the  argument  re- 
ferred to  -were  proper  for  their  consideration 
In  determining  the  Issues  submitted  to  them. 
The  evidence  was  sharply  conflicting,  especial- 
ly upon  the  Issue  as  to  the  amount  of  appel- 
lees' damages,  and  it  Is  very  probable  tliat 
the  verdict  was  Influenced  to  some  extent  by 
the  Improper  argument.  That  the  trial  Judge 
refuses  to  restrain  counsel  renders  It  only  the 
more  necessary  that  they  restrain  themselves. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


GALVESTON.  H.  &  S.  A.  RT.  CO.  ▼. 
KARRER. 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
.      1908.) 

1.  Cabbisbs— Cabbiaqk  or  Live  Stock— Rk- 
rusAi,  TO  Tbanspobt— Defenses— Stbikes— 
Pleading. 

In  an  action  against  a  railway  company  for 
damages  caused  by  the  refusal  of  the  company 
to  ship  a  number  of  calves  tendered  to  it  for 
shipment  by  plaintiff,  defendant's  answer  alleged 
that  all  of  the  regular  firemen  in  Its  empIo.v 
were  engaged  in  a  strike  when  the  cattle  were 
tendered,  and  the  movement  of  its  trains  was 
greatly  embarrassed  and  in  many  inataacea  en- 
tirely prevented ;  that  the  strikers  prevented  it 
by  violent  and  unlawful  means  from  employinK 
other  persons  as  firemen,  and  prevented  it  from 
moving  its  trains,  and  that  because  of  such 
strike  defendant  was  wholly  unable  to  transport 
live  stock  during  many  days  immediately  succeed- 
ing the  date  on  which  the  cattle  were  tendered 
for  shipment,  and  that,  if  defendant  had  accept- 
ed said  shipment,  it  would  have  been  wholly 
unable  to  transport  the  same,  and  for  that  rea- 
son refused  to  receive  the  same  until  six  days 
thereafter,  when  it  received  and  transported  the 
cattle.  Held,  that  the  pleading  sufficiently  t:et 
forth  the  defense  of  inability  to  transport  the 
cattle,  and  it  was  not  necessary  for  the  company 
to  show  that  the  strike  could  not  have  been  pre- 
vented by  either  the  company  or  the  civil  au- 
thorities, or  that  the  strike  was  then  pending, 
causing  at  the  time  of  the  delay  a  total  stoppaRe 
•f  transportation,  and  that  the  defendant  could 
not  control  the  same  by  any  means  at  defend- 
ant's command,  nor  that  the  state,  after  beinx 
applied  to  by  defendant,  could  not  control  said 
strike,  and  the  allegations  were  sufficient  to 
form  a  basis  for  proof  of  reasonable  diligence. 


2.  Same— CoNTEiBDTOET  Negligence  —  Dam- 
ages. 

Where  a  common  carrier  refused  to  accept 
a  shipment  of  cattle  tendered,  the  owner  or  the 
person  offering  it  for  transportation  must  use 
reasonable  care  to  prevent  injury  to  the  cattle 
during  the  delay,  but,  if  the  shipment  is  wrong- 
fully refused,  he  will  be  entitled  to  recover  for 
the  reasonable  expenses  in  caring  for  the  prop- 
erty, as  well  as  other  damages. 

3.  Same. 

The  measure  of  damages  where  a  carrier 
delays  receiving  a  shipment  of  cattle  for  trans- 
portation, but  does  not  absolutely  refuse  it.  is 
the  difference  in  the  market  value  of  the  cattle 
when  they  should  have  been  delivered  at  their 
destination,  and  their  value  at  the  time  they 
were  delivered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  |  963.1 

4.  Evidence  —  Heabsat  —  Mabket  Value — 
Sales  and  Mabret  Repobts. 

A  witness  who  has  gained  bis  knowledge 
of  the  state  of  the  market  by  market  reports 
and  by  telegrams  and  accounts  of  sale  may  testi- 
fy as  to  the  market  value  of  an  article. 

Appeal  from  Medina  County  Court;  H.  H. 
Haass,  Judge. 

Action  by  J.  W.  Karrer  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  De  Mon- 
tel  &  Fly,  and  John  C.  Box,  tor  appellant. 
V.  H.  Blocker  and  L.  J.  Brucks,  for  appellee. 

FLY,  J.  This  is  a  suit  for  |300  damages, 
alleged  to  have  accrued  from  the  refusal  of 
appelkint  to  ship  124  head  of  calves  tender- 
ed to  it  for  shipment  from  D'Hanis,  Tex., 
to  New  Orleans,  La.  The  special  defenses 
were  that  appellant  was  prevented  by  a 
strike  of  its  employes  from  receiving  and 
shipping  the  calves,  and  that  appellee  was 
guilty  of  contributory  negligence  in  failing 
to  remove  the  cattle  from  the  pens  and  prop- 
erly care  tor  them.  The  court  sustained  ex- 
ceptions to  those  parts  of  the  answer  setting 
up  the  defenses  mentioned.  The  cause  was 
tried  by  jury  and  resulted  In  a  verdict  and 
judgment  in  favor  of  appellee  for  ^200.  It 
was  alleged  in  the  answer  that  all  of  the 
regular  firemen  in  the  employ  of  appellant 
were  engaged  in  a  general  strike  on  its  line 
when  the  cattle  were  tendered  for  shipment, 
and  the  movement  of  Its  trains  was  greatly 
embarrassed  and  in  many  instances  entirely 
prevented,  that  the  strikers  prevented  It  "by 
divers  violent  and  unlawful  means"  from 
employing  other  persona  as  flremen,  and  pre- 
vented It  from  moving  its  trains  or  transact- 
ing its  business  as  a  common  carrier.  The 
answer  continued  as  follows:  "That  by  rea- 
son of  said  strike  during  many  days  imme* 
dlately  succeeding  said  22d  day  of  December, 
1906,  defendant  was  wholly  nnable  to  trans- 
port freight,  and  especially  live  stock  and  per- 
ishable goods,  over  its  said  line  of  railroad. 
That,  when  defendant's  agent  entered  into 
said  alleged  agreement,  neither  defendant 
nor  Its  agent  knew  that  said  strike  would 
occur,    but    fully    believed    that    defendant 
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would  be  able  to  receive  and  transport  Bald 
cattle,  and  on  said  22d  day  of  December,  1906, 
defendant  and  its  agent  at  the  station  of 
D'HanU  learned  said  strike  would  take  place, 
and  that  defendant  would  be  unable  to  re- 
ceive and  transport  said  cattle  over  its  line. 
Tliat,  if  defendant  had  accepted  eaid  ship- 
ment of  cattle,  it  was  and  would  have  been 
wholly  unable  to  transport  the  same,  where- 
by plaintifTs  cattle,  if  received  by  defendant, 
would  have  been  crowded  Into  cars  or  close 
pens  along  its  line  of  railroad  as  an  unavoid- 
able result  of  Its  inability  to  transport  them, 
and  would  liave  been  thereby  greatly  injured. 
That  if  plaintiff  offered  said  cattle  for  ship- 
ment that  the  same  were  offered  for  trans- 
portation from  D' Hauls,  Tex.,  to  New  Orleans, 
La.  That  defendant  well  knowing  that,  by 
reason  of  said  strike,  It  was  and  would  be  un- 
able to  transport  said  cattle,  refused  to  receive 
the  same  until  six  days  thereafter,  to  wit,  the 
28th  day  of  December,  1900,  when  defendant 
received  and  transported  said  cattle,  that  being 
the  earliest  date  on  which  defendant  was  able 
to  receive  and  transport  the  same.  That  said 
strike  was  general  and  extended  over  all  the 
connecting  lines  over  which  said  shipment 
would  have  to  be  transported  on  the  way 
from  D'Hanis,  Tex.,  to  New  Orleans,  La." 

In  the  case  of  Sterling  ▼.  Railway  (Tex. 
Civ.  App.)  86  S.  W.  655,  relied  on  by  appellee, 
the  trial  Judge  thus  stated  the  pleadings  of 
the  plaintiff,  which  statement  was  adopted 
by  the  Court  of  Civil  Appeals:  "The  defend- 
ant, answering  the  allegations  of  plaintiiTs 
petition,  denies  same  all  and  singular,  and  in 
addition  pleads  that  If  said  allegations,  or 
any  of  them,  are  true.  It  received  plaintiff's 
cattle  at  Texarkana  and  forthwith  transport- 
ed same  with  all  due  diligence  and  care  over 
Its  line  of  railroad  until  they  reached  Baring 
Cross  Station,  where  they  were  unavoidably 
and  without  fault  on  defendant's  part  delay- 
ed I7  a  strike  and  mob  until  about  July  10, 
18&4."  The  court  charged  the  Jury  that  "the 
only  duty  resting  on  the  carrier  under  such 
circumstances,  If  not  otherwise  at  fault,  is 
to  use  reasonable  care  and  diligence  to  over- 
come the  obstacles  interposed,  and  to  forward 
such  stock  as  promptly  as  reasonable  dili- 
gence and  care  permit  and  require."  We 
think  the  pleading  of  appellant  was  sufiScient 
under  the  decision  in  the  case  cited  to  permit 
its  defenses.  If,  as  alleged,  appellant  was 
"wholly  unable  to  tronsport  freight,  and  es- 
pecially live  stock  and  perishable  goods,  over 
Us  said  line  of  railroad,"  it  could  not  be  held 
Hable  for  the  delay.  In  the  case  of  Railway 
T.  Levi,  76  Tex.  337,  13  S.  W.  191,  8  L.  R.  A. 
323,  18  Am.  St  Rep.  45,  the  case  of  Gelsmer 
V.  Railway,  102  N.  Y.  563,  7  N.  E.  828,  55 
Am.  Rep.  837,  was  cited,  and  in  it  the  rule  is 
stated  that  "not  only  storms  and  floods  would 
excuse  delay  in  transporting  goods,  but  that 
the  conduct  of  men  may  also  do  so,  and  that 
the  only  duty  resting  on  the  carrier,  not 
•therwlse  in  fault,  is  to  use  reasonable  efforts 
and  due  diligence  to  overcome  the  obstacle." 


That  case  is  similar  to  thla ;  and  if,  as  alleg- 
ed, appellant  can  prove  that  "striking  fire- 
men and  many  of  their  friends  and  sympa- 
thizers conspired  and  acted  together  and  by 
divers  violent  and  unlawful  means  prevented 
defendant  from  employing  other  persons  as 
firemen  on  its  trains,  or  from  moving  same  or 
transacting  its  business  as  a  common  car- 
rier," and  defendant  was  "wholly  unable  to 
transport"  the  live  stock  by  reason  of  such 
strike,  it  would  not  be  liable  for  delay  In  ac- 
cepting the  freight  for  shipment.  If  the 
railroad  company  was  "wholly  imable,"  as  al- 
leged, to  transport  the  calves,  that  inability 
Involved  not  only  the  exercise  of  ordinary 
care,  but  it  went  further,  and  was  an  allega- 
tion of  the  utter  impossibility  of  carrying  the 
freight 

In  appellee's  counter  proposition  to  the 
first  assignment  of  error  the  grounds  of  ob- 
jection to  the  answer  are  stated  to  be  that 
"the  allegations  did  not  show  such  a  strike  or 
mob  violence  over  which  appellant  had  and 
could  exercise  no  control  after  using  due 
diligence  to  control  said  strike,  nor  that  all 
operations  of  its  trains  carrying  such  freight 
as  live  stock  over  its  lines  or  connecting  lines 
were  suspended  by  reason  of  such  uncontrol- 
lable strike  of  Its  regular  firemen,  nor  that 
appellant,  by  the  exercise  of  due  diligence, 
would  have  been  unable  to  move  freight,  not- 
withstanding the  alleged  strike."  While  we 
think  every  one  of  the  points  presented  are 
contained  in  the  allegations  of  the  answer, 
still  they  are  in  some  respects  different  from 
the  points  made  against  the  answer  in  the  ex- 
ception that  was  sustained  by  the  court  The 
grounds  of  exception  were  that  the  allega- 
tions did  "not  show  that  said  strike  could 
not  have  been  prevented  by  either  the  com- 
pany or  the  civil  authorities,  or  that  said 
strike  wa9  then  pending,  causing  at  the  time 
of  delay  a  total  stoppage  of  transportation, 
and  that  the  defendant  could  not  control  the 
same  by  any  means  at  its  command,  nor  the 
state  of  Texas  by  Its  authority  or  power,  af- 
ter being  applied  to  by  defendant  could  not 
control  said  strike."  Such  allegations  were 
not  required  in  the  answer.  Speaking  on  the 
very  subject  in  question,  the  court  In  Ster- 
ling V.  Railway,  hereinbefore  cited,  said: 
"The  court  correctly  refused  to  give  the 
charge  set  out  under  the  appellant's  second 
assignment  of  error.  It  is  practically  to  the 
effect  that  the  appellee  would  be  required  to 
use  all  available  means,  and  by  calling  upon 
the  civil  and  military  authorities  to  have  con- 
trolled the  train  carrying  plaintiff's  cattle, 
and  tp  quell  the  strike  and  control  the  In- 
fluence of  the  mob  at  Baring  Cross,  In  order 
to  expedite  the  shipment  of  the  plaintiff's 
cattle.  The  court's  charge  upon  this  subject 
in  our  opinion  was  correct ;  and  the  burden 
required  by  the  special  charge  was  more  on- 
erous than  was  exacted  by  law.  Reason- 
able diligence,  under  the  circumstances.  Is 
what  the  law  requires."  The  allegations  In 
the  answer  were  sufficient  to  form  a  basis 
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for  proof  of  reasonable  diligence.  Railway  t. 
Tlsdale,  74  Tex.  8,  11  S.  W.  900,  4  L.  R.  A. 
545. 

As  there  was  no  exception  to  that  part  of 
the  answer  setting  up  contribntory  negligence, 
and  consequently  no  action  thereon  by  the 
court,,  there  Is  no  basis  for  the  second  assign- 
ment of  error.  The  rule  is  well  settled  that, 
when  a  common  carrier  refuses  to  accept  prop- 
erty when  tendered  for  shipment,  the  own- 
er, or  person  offering  It  for  transportation, 
must  use  reasonable  care  to  preserve  the  prop- 
erty while  delayed,  but.  If  the  property  was 
wrongfully  refused,  he  will  be  entitled  to  re- 
cover for  the  reasonable  expenses  In  caring 
for  the  property,  as  well  As  other  damages. 
Railway  v.  Smith,  63  Tex.  322.  There  is 
nothing  to  Indicate  that  the  trial  court  In- 
fringed the  rule  by  any  ruling.  The  measure 
of  damages  In  a  case  like  this,  where  the 
carrier  delays  receipt  of  property,  but  does 
not  absolutely  refuse  It,  Is  the  difference  in 
the  market  value  of  the  calves  when  they 
should  have  been  delivered  In  New  Orleans 
and  their  value  there  at  the  time  they  were 
delivered.  Inman  v.  Railway,  14  Tex,  Civ. 
App.  39,  37  S.  W.  37.  The  court,  no  doubt. 
Intended  to  give  the  measure  of  damages  as  in- 
dicated, but  by  the  omission  of  several  ma- 
terial words  the  charge  on  that  subject  be- 
came obscure  and  open  to  objection.  There 
is  authority  for  proof  of  market  value  by  a 
person  who  has  gained  his  knowledge  of  the 
state  of  the  market  by  market  reports  and  by 
telegrams  and  accounts  of  sale.  Railway  T. 
Donovan  (Tex.  Civ.  App.)  23  S.  W.  735;  Id., 
86  Tex.  378,  25  8.  W.  10;  Railway  v.  Pas- 
ture Co.,  5  Tex.  Civ.  App.  188,  23  S.  W.  754. 

The  sixth  and  seventh  assignments  of  er- 
ror complain  of  remarks  made  by  the  court  to 
counsel  in  the  presence  of  the  Jury.  We  feel 
confident  that  the  remarks  were  made  with 
no  intention  of  reflecting  on  counsel,  or  with 
a  view  of  affecting  the  Jury,  and  we  do  not 
think  they  had  that  effect.  At  any  rate,  they 
are  not  likely  to  occur  on  another  trial. 

The  eighth  assignment  of  error  questions 
the  sufficiency  of  the  evidence  toestabllsh  the 
market  value  of  the  cattle,  and  Is  based  on 
the  hypothesis  that  such  value  could  not  be 
proved  by  a  witness  who  obtained  his  knowl- 
edge from  market  reports.  The  assignment 
cannot  be  sustained  for  the  reasons  herein- 
before given. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HARRISON  V.  MISSOURI.  K.  &  T.  RT.  CO. 
OF  TEXAS. 

(Court  of  Civil  AppealR  of  Texas.    March  7, 
1908.) 

1.  GaBBIEBS— INJTTBIES  TO  PASSENGERS— STA- 
TIONS —  QUESTION  FOB  Jury  —  SuFPioiENOT 
OF  Evidence. 

In  an  action  for  Injuries  sustained  by  plain- 
tiff in  attempting  to  save  another  from  beinir 
■track  by  a  train,  evidence  considered,  and  held 


sufficient  to  take  to  the  Jury  the  question  as  to 
whether  the  carrier  was  negligent  in  ieaviug  a 
depression  in  the  depot  platform,  in  attempting 
to  go  around  which  the  danger  was  incurred  and 
the  injur;  sustained. 

Appeal  from  District  Court,  Cooke  Coun- 
ty ;  Clem  B.  Potter,  Judge. 

Action  by  Thad  S.  Harrison  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  for  personal  injuries.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, and  remanded  for  new  trial. 

Stuart  &  Bell,  for  appellant  Gamett  & 
Bldridge,  for  appellee. 

SPEER,  J.  Appellant  sought  to  recover 
damages  from  appellee  for  injuries  received 
by  him  In  an  effort  to  rescue  Mrs.  John  Par- 
ker from  the  threatened  danger  of  being  run 
over  by  one  of  Its  passenger  trains.  After 
the  evidence  was  heard  the  trial  court  gave  a 
peremptory  Instruction  to  find  for  the  defend- 
ant, and  the  sole  question  presented  for  our 
consideration,  therefore,  is  whether  or  not 
the  evidence  raised  the  issue  of  negligence 
upon  the  part  of  appellee  proximately  caus- 
ing appellant's  injuries.  The  assignment  of 
error  is  supported  by  the  following  condens- 
ed statement,  which  Is  in  Jio  way  contro- 
verted by  appellee : 

"John  Parker  testified  that  on  January  11, 
1905,  at  Myra,  he  bought  two  tickets  from 
appellee's  agent  at  Myra,  and  paid  for  the 
same,  said  tickets  being  for  himself  and  wife, 
and  entitling  them  to  transportation  from 
Myra  to  Gainesville  and  return ;  that  he  and 
his  wife  first  went  into  the  waiting  room 
when  they  went  down  to  the  depot,  and  whea 
they  knew  the  train  was  coming  they  got  up 
and  went  out  on  the  platform,  going  west 
toward  the  west  end  of  the  platform,  going 
in  the  usual  and  customary  way  to  the  coach  ; 
that  there  were  some  trucks  on  the  platform 
setting  northwest  and  southeast,  backed  up. 
he  thought,  against  the  window  of  the  de- 
pot extending  out  on  the  platform ;  that  the 
trucks  were  about  two  feet  wide,  and  maybe 
wider;  that  there  was  a  hole  of  water  on 
the  platform  l)etween  the  trucks  and  the 
railroad  rail,  which  hole  of  water  was  situ- 
ated at  west  end  of  trucks,  or  rather  north- 
west end  of  trucks,  was  round  or  something 
like  round,  and  extended  past  the  trucks  up 
to  two  or  three  feet  of  the  rail,  and  was  two 
or  three  steps  across ;  that  he  passed  through 
the  edge  of  the  hole  of  water  on  the  north 
side,  doing  so  because  it  was  the  only  way  he 
could  go  without  moving  the  trucks  or  climb- 
ing over  them,  he  thought ;  that  his  wife  was 
following  him,  and  he  had  Just  passed  the 
hole  of  water  when  she  was  struck;  that 
when  he  passed  the  water  he  looked  back 
for  her,  and  she  was  lying  In  the  hole  of  wat- 
er and  appellant  was  lying  there  by  her; 
that  the  platform  was  built  of  cinders,  and 
the  trucks  were  standing  about  three  or  four 
feet  from  the  south  rail ;  that  if  the  bell  of 
the  engine  was  ringing  he  did  not  know  it; 
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that  Bald  trucks  were  used  to  take  baggage 
to  and  from  the  depot  when  the  train  comes 
In;  that  he  did  not  know  why  the  trucks 
were  down  where  passengers  boarded  the 
train;  that  the  baggage  car,  when  coming 
east,  stopped  at  east  end  of  platform,  he 
thought,  and  east  of  where  the  trucks  were 
Betting,  and  the  trucks  were  right  in  the  pas- 
sageway. 

"Appellant  testified  that  the  wliole  length 
of  platform  in  front  of  appellee's  depot  at 
Myra  Is  184  feet  7%  Inches,  the  platform 
extending  east  and  west  of  depot ;  that  bay 
window  on  north  side  of  depot  extends  3 
feet  6  inches  north  out  on  platform  from  de- 
pot, and  Is  9  feet  4  inches  long;  that  on 
southeast  side  of  depot  the  platform  is  4 
feet  7%  Inches  from  ground,  and  at  south- 
west side  of  depot  It  is  S'bout  6  feet  from  the 
ground;  that  from  the  bay  window  to  the 
track  It  is  8  feet  5  inches,  and  the  platform 
on  the  east  end  was  11  feet  9^  Inches  wide ; 
that  on  w^est  end  the  platform  was  12  feet  1% 
inches  wide,  and  that  width  of  platforih  at 
about  bay  window  from  depot  Itself  up  to  the 
rail  of  the  track  1b  about  12  feet;  that  the 
trucks  measured  3^  feet  In  width  and  12  feet 
11  inches  in  length;  that  the  platform  be- 
tween depot  building  proper  and  api>ellee's 
track  was  made  out  of  a  wooden  frame  filled 
in  with  dirt  and  cinders,  and  extended  up  to 
the  track ;  that  at  the  time  he  was  injured 
the  trucks  were  standing  west  of  the  bay 
window,  something  like  4  feet,  perhaps  a 
little  bit  further;  that  there  was  a  pool  of 
water  near  west  end  of  trucks,  the  west  end 
of  trucks  setting  In  pool  of  water  In  the  edge, 
as  well  as  he  remembered ;  that  it  was  about 
a  couple  of  steps  across  the  pool  of  water, 
and  as  well  as  he  remembered  the  water 
came  up  something  near  end.  of  the  cross- 
ties;  that  be  knew  Mr.  and  Mrs.  Parker, 
saw  them  there  on  that  occasion,  and  saw 
them  just  as  they  started  out  of  the  depot 
toward  the  coach ;  that  he  did  not  remember 
whether  he  stepped  out  in  front  of  them,  or 
just  behind  them;  that  they  turned  west, 
going  in  the  usual  course  for  passengers  go- 
ing to  the  coach  and  in  the  only  way  there 
was  to  go;  that  he  went  in  the  same  direc- 
tion, Mr.  Parker  being  ahead,  Mrs.  Parker 
being  next,  and  appellant  being  next ;  that 
while  they  were  going  out  to  the  coach  Mr. 
Parker  came  to  the  hole  of  water,  and  went 
directly  through  it,  and  did  not  check,  and 
Mrs.  Parker,  when  she  got  to  the  hole  of  wa- 
ter, attempted  to  get  around  It,  when  appel- 
lant spoke  to  her,  told  her  she  was  In  dan- 
ger, and  undertook  to  catch  her  by  the  arm, 
getting  hold  of  her,  he  thought;  that  about 
the  time  he  thought  he  had  her  by  the  arm 
the  train  struck  them  both,  and  that  this  was 
the  last  he  rememt>ered  at  that  time,  and  the 
next  thing  he  knew  was  when  he  was  at  his 
house  and  the  doctor  was  fixing  up  his 
wounds;  that  the  depression  or  hole  where 
the  water  was  on  the  platform  had  been 
there  some  little  time,  he  did  not  know  ex- 


actly bow  long ;  that  he  expected  it  had  been 
there  a  month,  or  mayt>e  two  months,  and 
that  he  had  seen  a  little  water  collect  there 
before;  that  the  hole  came  to  be  there  by  a 
couple  of  barrels  of  oil  being  thrown  off  on 
their  ends,  which  barrels,  after  they  had  set 
there  some  time,  were  rolled  up  to  the  south 
side  of  platform  near  west  end  of  depot  and 
west  of  bay  window,  near  comer  of  main  de- 
I)0t  building;  that  Jim  Andreas  was  appel- 
lee's agent  at  Myra  at  that  time;  that  ap- 
pellant suffered  from  his  Injuries  in  his 
shoulder,  arms,  and  side,  he  spit  up  some 
blood,  and  was  in  bed  five  or  six  weeks ;  that 
be  thought  it  was  the  pilot  l>eam  of  engine 
that  struck  him,  and  he  heard  no  bell  rung 
or  whistle  blown  about  the  time  of  accident ; 
that,  every  time  there  came  a  shower  of  rain, 
water  would  accumulate  In  the  depression 
made  by  said  two  barrels  of  oil;  that  east 
end  of  trucks  on  occasion  of  his  injury  was 
located  about  4  feet  west  of  bay  window,  and 
were  setting  something  near  center  of  plat- 
form; that  when  Mrs.  Parker  turned  and 
stepped  toward  the  track  he  would  not  say 
whether  she  stepped  directly  north  or  on  an 
angle,  and  at  the  instant  she  stepped  he  saw 
she  was  in  danger,  told  her  she  was  in  dan- 
ger, and  jumped  toward  her  Immediately  to 
reach  her;  tiiat  he  fell  against  something, 
but  he  could  not  tell  whether  it  was  against 
end  of  trucks  or  not 

"James  Harrison  testified  that  In  afternoon 
of  day  on  which  appellant  was  injured,  some 
time  about  12  o'clock  or  afterwards,  he  made 
an  examination  of  place  where  accident  oc- 
curred end  went  to  where  the  trucks  were 
standing;  that  there  was  some  water  there, 
about  west  end  of  trucks,  and  there  were 
signs  of  the  trucks  having  been  moved  be- 
tween 12  and  18  inches  from  north  of  where 
they  were  standing ;  that  he  had  noticed  this 
hole  on  the  platform  several  times  before, 
and  had  noticed  that  when  it  was  raining 
water  was  standing  there,  having  noticed 
water  in  said  hole  several  times;  that  hav- 
ing to  wade  through  this  water  called  his 
attention  to  It;  that  the  hole  was  about  8 
feet  wide  when  it  was  full,  while  It  was 
raining. 

"Mrs.  Parker  testified  that  she  was  the 
wife  of  John  Parker ;  that  she  was  In  Myra 
on  January  11,  1905,  the  time  and  occasion 
appellant  was  injured;  that  she  went  to 
Myra  for  the  purpose  of  taking  the  train  to 
come  to  Gainesville;  that  she  and  her  bus- 
band  had  tickets  for  Gainesville,  and  were 
in  waiting  room  when  they  heard  train  whis- 
tle for  the  station,  or  first  knew  the  train 
was  coming;  that  when  the  train  coming  to- 
wards Gainesville  came  .in  from  the  west, 
the  passenger  coach  usually  stopped  west  of 
the  door  of  the  depot;  that  when  she  went 
out  of  the  door  of  the  depot  where  she  had 
been  sitting  she  went  west ;  that  the  baggage 
trucks  setting  at  the  side  of  the  room  ol>- 
structed  the  way;  that  when  she  started  to 
go  to  the  coach  she  passed  on  the  north  side 
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•f  the  trucks,  one  end  of  tbe  truck  being 
agnlnst  the  bay  window,  so  that  they  could 
not  pass  along  by  the  bay-window;  that 
when  they  were  passing  between  the  trucks 
and  the  railroad  track  a  hole  of  water  was 
between  the  trucks  and  the  track,  the  hole 
of  water  being  north  of  the  trucks  and  going 
close  to  the  track,  running  nearly  to  the  rail, 
the  hole  of  water  being. 3' or  4  steps  wide; 
that  when  she  got  to  the  hole  of  water  she 
started  to  step  around  It,  and  was  struck  by 
the  train ;  that  she  was  knocked  down  in  the 
hole  of  water,  and  that  she  never  heard  any 
bell  rung  at  that  time ;  that  If  she  had  heard 
the  bell  rung  or  whistle  sounded  she  would 
have  gotten  further  away;  that  when  she 
went  from  the  depot  where  she  was  waiting 
toward  the  coach  she  went  in  the  route  that 
was  customary  for  passengers  to  go  in ;  that 
she  did  not  think  there  was  any  other  hole 
•f  water  from  the  door  of  the  depot  to  where 
she  was  injured,  except  the  hole  she  fell  in, 
and  It  the  bole  of  water  had  not  been  there 
she  would  not  have  stepped  toward  the  track 
and  been  struck. 

"J.  B.  Robinson  testified  that  be  was  at 
depot  at  Myra  when  appellant  was  injured, 
and  saw  appellant,  after  be  was  injured,  mak- 
ing an  effort  to  get  up,  and  that  the  witness 
stepped  back  to  the  end  of  the  trucks,  which 
he  got  hold  of  and  pulled  back ;  that  he 
thought  It  was  12  feet  from  the  depot  there 
to  tbe  rail ;  that  it  was  somewhere  between 
3  and  4  feet  from  tbe  north  edge  of  the  trucks 
to  the  rail,  and  that  there  was  a  puddle  of 
water  at  the  west  end  of  the  trucks,  and  that 
tbis  puddle  of  water  extended  until  he  sup- 
posed it  was  not  more  than  2  feet  from  the 
south  rail,  and  that  the  puddle  of  water 
looked  like  it  was  8  or  4  inches  deep;  that 
be  thought  appellant  and  Mrs.  Parker  were 
in  the  nsual  and  customary  passageway  for 
passengers  leaving  the  waiting  room  and  go- 
ing out  to  the  coach;  that  the  trucks  were 
not  located  at  place  where  baggage  car 
stopped  on  this  occasion;  and  that  Jim  An- 
dress,  tbe  agent,  was  out  on  the  platform 
that  morning,  going  out  of  the  depot  ahead 
of  witness  with  tbe  express  and  mall  in  his 
band,  and  if  he  had  had  the  trucks  up  where 
he  attended  to  the  baggage  they  would  not 
have  been  in  Mrs.  Parker's  way. 

"Alfred  Harrison  testified  that  he  was  at 
east  end  of  depot  at  Myra  at  the  time  of 
accident,  and  be  went,  on  hearing  of  accident, 
and  found  appellant  lying  sort  of  at  tbe  end 
of  the  trucks,  or  about  on  the  end  of  the 
trucks ;  that  appellant's  body,  when  he  reach- 
ed him,  was  somewhere  past  the  middle  of 
the  trucks  toward  tbe  west  and  appellant 
was  doubled  up,  with  bis  head  sort  of  toward 
the  truck. 

"Fred  Blum  testified  that  the  east  end  of 
the  trucks  was  right  at  the  northwest  cor- 
ner of  the  bay  window  on  tbe  north  side  of 
the  depot,  and  there  was  Just  hardly  room 
for  a  man  to  go  sideways  and  get  through 
there;   that  when  he  saw  appellant  lying  in 


the  water,  and  Mrs.  Parker  falling  on  top  of 
him,  tbey  were  in  tbe  hole  of  water,  and  tbe 
trucks  must  have  extended  to  the  pond  of 
water ;  that  it  was  about  1^  or  2  feet  from 
tbe  rail  to  the  bole  of  water;  that  the  rail- 
road ties  were  about  8  feet  in  lengtb;  that 
he  did  not  remember  hearing  the  engine  bell 
rung  on  this  occasion. 

"J.  F.  Mortimer  testified  that  he  was  engi- 
neer on  appellee's  train  that  struck  Mrs. 
Parker  on  January  11,  1905;  that  when  be 
was  going  into  a  station  like  Myra  it  was 
his  duty  to  keep  a  sharp  lookout  at  all  times 
on  right  of  way,  which  was  100  feet  wide,  be- 
ing 50  feet  each  way  from  center  of  track,^ 
to  observe  the  platform  and  passengers  as  he 
was  coming  in;  that  the  station  agent  ha» 
care  and  charge  of  the  platform  at  the  depot ; 
that  he  saw  trucks  standing  on  the  platform 
on  said  morning;  that  the  trucks  were  near 
tbe  middle  of  the  platform ;  that  appellee's 
track  was  4  feet  8i^  inches  in  width,  and  the 
coaches  were  in  the  neighborhood  of  8  feet 
wide;  that  the  coach  extended  about  flusli 
with  and  as  far  as  tbe  ends  of  tbe  ties,  which 
were  8  feet  long,  thus  leaving  from  18  to  20 
inches  that  tbe  ties  extended  on  each  side  of 
the  rails ;  that  when  he  saw  Mrs.  Parker  sbe 
was  going  in  the  nsual  and  customary  route, 
and  she  was  going  the  only  way  she  could 
to  get  on  tbe  <traln ;  that  if  tbere  had  been 
Just  2\tt  feet  between  tbe  trucks  and  tbe 
coach  it  was  bis  duty  to  stop;  that  he  did 
not  remember  where  there  bad  ever  been  a 
case  before  this  one  where  a  hole  of  water 
extended  from  the  trucks  to  the  trade,  and 
passengers  there,  going  in  where  the  hole  of 
water  was,  and  the  trucks,  were  in  three  or 
four  feet  of  the  track;  that  it  looked  as  if 
tbe  hole  of  water  caused  Mrs.  Parker  to  step 
the  way  she  did;  that  he  saw  Mrs.  Parker 
coming  along  with  her  bead  down,  and  U  he 
saw  that  a  mere  side  step  would  cause  her  to 
come  too  close  to  tbe  engine  it  was  his  duty 
under  these  circumstances  to  either  sound  the 
whistle  or  to  call  to  her  If  he  had  time,  and 
that  It  did  not  take  but  a  second  for  blm  to 
sound  the  whistle,  and  that  he  knew  before 
sbe  was  struck  that  a  mere  side  step  would 
put  her  against  the  engine.  J.  F.  Mortimer 
also  testified:  It  had  been  raining,  and  the 
platform  was  all  wet,  which  be  ascertained 
when  he  went  back;  that  the  platform  was 
wet  between  tb6  trucks  and  the  track ;  that 
he  saw  Mrs.  Parker  from  the  time  she  left 
tbe  waiting  room  until  she  was  struck ;  that 
she  was  holding  her  head  down,  and  It  look- 
ed, as  he  was  coming  along  on  his  engine, 
that  Mrs.  Parker  was  going  l>etween  the 
trucks  and  the  rail. 

"Barney  Lutmer  testified  that  he  remem- 
bered when  appellant  and  Mrs.  Parker  were 
hurt  at  the  depot  at  Myra,  at  which  time  be 
was  standing  at  the  corner  of  the  bay  win- 
dow ;  that,  Just  before  appellant  got  hurt,  he 
said,  'Mrs.  Parker,  you  are  going  to  get  struck 
from  the  train,'  and  ran  up  there  and  wanted 
to   save   her ;    that   appellant  .grabbed  her, 
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and  Mrs.  Parker  was  stmck  down,  and  Mrs. 
Parker  and  appellant  both  fell  tinder  the 
tracks,  which  were  standing  about  3  feet  from 
the  railroad  track,  slantways  toward  the  rail, 
one  end  of  the  trucks  pointing  southeast  and 
one  northwest ;  that  there  was  a  round  pool 
of  water  al)00t  3  feet  'square'  toward  the 
rail  of  the  track  and  extending  In  about  1% 
feet  of  the  rail ;  that  the  pool  of  water  ex- 
tended onder  the  trucks;  that  he  did  not 
notice  any  bell  ringing  or  any  whistle  blown ; 
that  on  the  former  trial  of  this  case  he  tea- 
tifled  that  there  was  no  space  between  the 
depot  and  the  south  side  of  the  trucks,  the 
trucks  taking  In  the  whole  platform.  Said 
Lntmer  also  testified  that  appellant  and  Mrs. 
Parker  were  struck  when  appellant  got  his 
hands  on  Mrs.  Parker's  shoulder." 

The  case  has  been  once  before  appealed  to 
this  court  (99  S.  W.  V2A),  and  was  reversed 
becaused  the  court  submitted  as  a  ground  of 
recovery  the  negligence  of  the  train  oper- 
atives In  falling  to  discover  Mrs.  Parker's 
peril ;  but  we  took  occasion  then  to  say  that 
there  was  no  merit  In  the  assignments  rais- 
ing other  questions,  one  of  which  was  that 
there  was  no  evidence  tending  to  show  neg- 
ligence upon  the  part  of  the  railway  company 
proximately  causing  the  injury  complained 
of.  But,  Independently  of  our  holding  upon 
the  former  appeal,  we  think  the  testimony 
above  detailed  raised  the  Issue  of  negligence 
niwn  the  part  of  appellee  In  failing  to  pro- 
vide Its  passengers  a  reasonably  safe  ap- 
proach to  the  trains  at  Myra.  Appellee's 
platform,  which  constituted  Its  usual  and  In- 
tended approach  from  Its  station  to  Its  pas- 
senger trains,  was  blockaded  by  the  large 
tmcks  described  In  the  evidence,  leaving  only 
a  narrow  way  between  the  trucks  and  the 
rails,  through  which  Intending  passengers 
might  be  expected  to  pass,  and  even  this  nar- 
row way  was  further  allowed  to  become  ob- 
structed by  the  pool  of  water  which  Mrs. 
Parker  was  trying  to  pass  around  when  she 
came  In  contact  with  the  engine  of  appellee's 
train.  We  think  the  court  erred  in  giving  a 
peremptory  Instruction  to  find  for  the  defend- 
ant, and  In  failing  to  snbmlt  the  case  upon 
the  Issne  above  Indicated. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


MISSOURI.  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

SCHULTS  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    April  1, 

1908.) 

Cabbiebs  —  Cabbiage  of  Live  Stock  —  Inju- 

BIE9— Question  fob  Jury. 

Id  an  action  for  injuries  to  cattle  in  trans- 
portation,  where  the  evidence  leaves  it  doubtful 
as  to  what  caused  the  injuries,  the  negliRence  of 
defendant  in  transporting  the  cattle  is  properly 
■obmitted  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
Tx>U  9,  Carriers,  {  962.1 

Appeal  from  Llano  County  Court;   A.  H. 
WUbern,  Judge. 


Action  by  C.  E.  Schults  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  and  the  Houston  &  Texas  Central 
Railroad  Company  for  injuries  to  and  death 
of  cattle  in  transit.  From  a  judgment 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  it  appeals.    Reversed. 

S.  R.  Fisher,  J.  H.  Talllchet,  S.  W.  Fisher, 
and  T.  S.  Miller,  for  appellant.  Slator  & 
Oatman,  for  appellees. 

FISHER,  C.  J.  The  Judgment  of  the  court 
below  in  favor  of  the  Houston  &  Texas  Cen- 
tral Railroad  Company  will  be  affirmed,  and 
as  to  appellants  will  be  reversed,  on  account 
of  the  error  pointed  out  in  their  ninth  assign- 
ment. The  testimony  there  objected  to  was 
not  admlssibla  This  question  was  disposed 
of  by  this  court  In  the  case  of  G.,  C.  &.  S.  F. 
Ry.  Co.  V.  Kimble  (opinion  delivered  March 
25,  1908)  109  S.  W.  234. 

In  disposing  of  appellants'  third,  fourth, 
fifth,  sixth,  seventh,  and  eighth  assignments 
of  error,  which  complain  of  the  fourth  para- 
graph of  the  charge  on  the  ground  that  it 
submits  to  the  Jury  the  question  whether  the 
appellants  were  grullty  of  negligence  in  trans- 
porting the  cattle.  It  is  enough  to  say  that 
there  is  some  evidence  showing  that  some  of 
the  cattle  were  found  dead  and  some  injured; 
but  the  evidence  leaves  it  doubtful  as  to 
what  caused  the  death  of  the  cattle  and  what 
occasioned  the  Injuries  of  those  that  were 
merely  Injured.  It  may  be  the  case  that  the 
death  of  the  cattle  and  the  Injuries  arose  on 
account  of  negligent  handling,  or  It  might 
have  been  traceable  to  natural  causes,  or  in- 
juries, received  from  other  cattle  that  were 
In  the  cars. 

We  overrule  the  remaining  assignments. 

Affirmed  as  to  the  Houston  &  Texas  Cen- 
tral Railroad  Company,  and  reversed  and  re- 
manded as  to  the  appellants  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  and 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. 


LULING  OIL  A  MF(3.  CO.  v.  LANE  &  BOD- 
LET  CO. 
(Court  of  Civil  Appeals  of  Texas.     March  14. 
190a     Rchearintc  Denied  April  9,  1908.) 

COBPOBATIONS  —  REPBESENTATION  BY  OFFI- 
CERS AWD  AoENTS— Notice  to  Officer  as 
Affecting  Cobpobation. 

The  general  rule  that  notice  to  an  BKent  is 
notice  to  liis  principal  applies  only  where  tbi> 
matter  with  reference  to  whicli  notice  is  jriveu 
is  within  the  scope  of  the  aj;ent's  authority  or 
has  some  direct  connection  with  his  ajtenoy ; 
and  hence  a  director  of  a  corporation  is  not 
such  an  officer  or  general  agent  of  the  corpora- 
tion that  it  would  be  charged  as  matter  of  law 
with  notice  of  facts  within  the  director's  knowl- 
edge, withont  regard  to  the  nature  of  the  trans- 
action with  reference  to  which  notice  ia  sought 
to  be  charged  or  the  connection  the  director 
might  have  with  such  transaction. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  12,  Corporations,  {  17.52.] 


Digitized  by 


Google 


446 


109  SOUTHWESTERN  REPORTER. 


^z. 


Appeal  from  IMgtrlct  Court,  Dewitt  County; 
James  C.  Wilson,  Judge. 

Action  by  the  Lane  &  Bodley  Company 
against  the  Lnllng  Oil  &  Manufacturing  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  the  named  defendant  appeals.  Reversed 
and  remanded. 

A.  B.  Story  and  P.  3.  Greenwood,  for  appel- 
lant   Lackey  ft  Lewright,  for  Appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  the  appellee,  a  private  corporation,  against 
William  Gohmert  and  the  appellant  to  recover 
upon  a  note  for  $1,047  executed  by  said  Goh- 
mert in  favor  of  appellee,  and  to  foreclose  a 
mortgage  Hen  given  to  secure  said  note,  upon 
a  left-hand  18x42  Columbus  Corliss  engine. 
The  appellant  was  In  possession  of  the  engine, 
having  purchased  it  from  William  Gohmert 
some  time  prior  to  the  institution  of  the  suit. 
The  trial  In  the  court  below  with  a  Jury  re- 
sulted In  a  verdict  and  Judgment  in  favor  of 
plalntur  against  Gohmert  for  the  amount  due 
upon  the  note,  and  against  both  defendants 
for  foreclosure  of  the  mortgage  upon  the  en- 
gine.   Gohmert  has  not  appealed. 

The  only  Issue  raised  by  the  pleadings  and 
evidence  is  whether  appellant  had  notice  of 
the  mortgage  at  the  time  it  purchased  and 
paid  for  the  engine.  Upon  this  issue  the  fol- 
lowing facts  are  disclosed  by  the  record :  Ap- 
pellant Is  a  corporation  organized  under  the 
laws  of  this  state,  and  owns  and  operates  an 
ollmlll  In  the  city  of  Lullng.  This  mill  was 
constructed  for  appellant  by  William  (Sohmert 
under  a  contract  by  the  terms  of  which  he  was 
to  furnish  all  of  the  labor,  material  and  ma- 
chinery necessary  In  the  construction  of  said 
mill,  and  to  deliver  the  mill  to  appellant,  com- 
plete in  all  its  parts,  and  ready  for  operation, 
and  free  of  all  liens  for  material  and  labor, 
for  the  sum  of  $54,850.  Appellee  sold  the 
engine  to  Gohmert,  to  be  placed  in  said  mill 
under  this  contract  No  notice  of  appellee's 
claim  for  unpaid  balance  of  purchase  money 
was  given  appellant  until  after  It  had  paid 
Gohmert  the  contract  price  for  the  mill,  In- 
cluding the  engine.  The  note  executed  by 
Gohmert  and  upon  which  plaintiff  sued  con- 
tains recitals  creating  a  lien  upon  the  engine 
to  secure  the  payment  of  the  note.  This  lien 
was  not  recorded.  It  was  shown  that  appel- 
lant corporation  had  a  board  of  11  directors. 
G.  0.  Wallcer  was  one  of  the  directors  and 
acting  vice  president  during  the  time  the  mill 
was  being  constructed.  The  president,  H.  B. 
Holmes,  was  away  from  Lullng  most  of  the 
time  and  had  very  little  to  do  with  the  affairs 
of  the  company.  Walker  was  one  of  the  active 
executive  officers  of  appellant  during  this 
time.  All  of  the  payments  made  to  Gohmert 
were  made  by  Walkra:  or  by  D.  M.  Day,  who 
was  treasurer  and  general  manager  of  the 
company.  Both  of  these  officers  testified  that 
prior  to  December,  1901,  Gohmert  had  been 
I>aid  Qver  $58,000.  The  larger  portion  of  this 
money  had  been  paid  to  Gohmert,  or  rather 


to  bis  agent  Palmle,  who  had  charge  of  the 
work  for  him,  and  the  t>alance  paid  to  parties 
who  had  given  appellant  notice  of  liens  for 
material  or  machinery  furnished  Ctohmert. 
They  both  further  testified  that  at  the  time 
these  payments  were  made  they  had  no  notice 
of  appellee's  lien,  and  did  not  know  that  ap- 
pellee had  sold  the  engine  In  question  to  Goh- 
mert Walker  had  called  upon  Palmle  for  a 
statement  of  all  amounts  due  for  material  or 
machinery,  and  the  statement  furnished  by 
Palmle  in  response  to  this  demand  did  not 
show  any  Indebtedness  to  appellee.  The  only 
notice  shown  to  have  been  given  appellant  of 
appellee's  claim  was  by  letter  of  January  20, 
1902,  and,  as  shown  by  the  previous  state- 
ments, appellant  did  not  then  owe  Gohmert 
anything,  but  had  largely  overpaid  the  con- 
tract price  of  the  mill.  The  president  of  ap- 
pellant corporation  did  not  testify  in  the  case, 
nor  did  the  secretary,  nor  any  member  of  the 
board  of  directors. 

The  foregoing  statement  of  the  evidence  is 
sufficient  to  show  the  materiality  of  the  error 
in  the  charge  of  the  court  hereinafter  discuss- 
ed, which  we  think  requires  a  reversal  of  the 
Judgment.  The  court  after  instructing  the 
Jury  to  find  for  plaintiff  unless  they  believed 
from  a  preponderance  of  the  evidence  that  the 
appellant  was  a  purchaser  of  the  en|;lne  in 
good  faith  without  notice  at  the  time  of  such 
purchase  of  appellee's  lien,  gave  the  following 
instruction:  "By  notice,  as  used  in  this  charge, 
is  meant  actual  knowledge  of  the  existence  of 
the  said  lien  at  the  time  of  the  purchase  of 
said  engine,  if  any,  or  the  knowledge  on  the 
part  of  the  officers,  directors,  or  authorized 
agents  of  said  defendant  company  of  such 
facts  relating  to  the  existence  of  such  lien,  at 
the  time  of  such  purchase,  as  would  put  rea- 
sonably prudent  persons,  under  the  same  or 
similar  circumstances,  upon  notice  of  the  ex- 
istence of  such  lien  upon  such  engine."  This 
charge  Is  complained  of  on  the  ground  that  It 
authorized  the  Jury  to  find  that  the  knowledge 
of  any  director  or  agent  of  the  company  of  the 
existence  of  facts  which  would  put  a  reason- 
ably prudent  man  upon  notice  of  appellee's 
Hen  would  charge  appellant  with  notice  of 
such  lien,  without  regard  to  whether  the  di- 
rector or  agent  having  such  knowledge  was 
acting  for  or  representing  the  company  In  the 
transaction  by  which  It  acquired  the  engine. 
This  objection  to  the  charge  must  be  sustain- 
ed. The  court  properly  charged  the  Jury  that 
the  burden  was  upon  appellant  to  show  that 
at  the  time  it  paid  Gohmert  for  the  engine  It 
had  no  notice  of  appeUee's  lien,  and  under  the 
charge  complained  of  the  Jury  were  further 
told.  In  effect,  that  this  burden  could  only  be 
discharged  by  evidence  showing  that  none  of 
the  directors  or  agents  of  appellant  had  knowl- 
edge of  facts  sufficient  to  put  a  reasonably 
prudent  person  upon  notice  of  said  lien.  We 
think,  under  the  facts  shown  by  the  evidence 
before  stated,  this  charge  was  clearly  errone- 
ous. 
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The  general  rnle  that  notice  to  an  agent  is 
notice  to  his  principal  can  only  be  applied 
when  the  matter  with  reference  to  which  no- 
tice is  given  Is  within  the  scope  of  the  agent's 
anthorltr,  or  has  some  direct  connection  with 
his  agency.  Corporations  can  only  act  through 
agents,  and  frequently  have  nnmerons  agents 
whose  duties  are  entirely  separate  and  dis- 
tinct; and  it  goes  without  saying  tliat  notice 
to  an  agent  of  a  corporation  with  reference  to 
a  matter  entirely  beyond  the  scope  of  his 
agency  wonld  not  be  notice  to  the  corporation. 
Knowledge  possessed  by  a  director  of  a  cor- 
poration would  not  be  notice  to  tlie  corpora- 
tion, unless  the  matter  with  reference  to  which 
notice  is  sought  to  be  charged  was  one  with 
which  the  board  of  directors,  or  the  director 
receiving  sach  notice,  dealt  directly.  .  If  one 
of  the  eleven  directors  of  appellant  corpora- 
tion had  Incidentally  acquired  knowledge  of 
the  fact  that  appellee  had  sold  the  engine  to 
Gohmert  and  that  only  half  of  the  purchase 
money  therefor  was  paid,  and  that  appellee 
held  a  lien  on  the  engine  for  the  balance,  we 
do  not  think  it  wonld  have  been  his  dnty  to 
have  disclosed  these  facts  to  the  officers  of  the 
company  who  bad  charge  of  the  construction 
of  the  mill  and  making  payments  to  Gohmert 
as  they  became  due  under  the  contract  Un- 
less notice  of  such  fact  was  given  to  him  offi- 
cially for  the  purpose  of  notifying  the  appel- 
lant, such  director  conld  reasonably  presume 
that  appellee  would  give  proper  notice  of  his 
Hen,  either  by  having  It  recorded,  or  by  giving 
active  notice  to  some  general  officer  of  the 
company,  or  to  the  officers  or  agents  of  the 
company  In  charge  of  the  construction  of  the 
mill.  If  such  director,  however,  was  present 
and  took  part  in  any  settlement  made  by  the 
board  of  directors  with  Gohmert,  by  which  he 
was  paid  any  money,  after  such  director  had 
notice  of  the  appellee's  Hen,  such  notice  might 
be  imputed  to  the  corporation.  All  we  mean 
to  bold  is  that  a  director  of  a  corporation  Is 
not  sncb  an  officer  or  general  agent  of  the  cor- 
poration that  the  corporation  should  be  charg- 
ed as  matter  of  law  with  notice  of  facts  with- 
in the  knowledge  of  the  director,  without  re- 
gard to  the  nature  of  the  transaction  with  ref- 
erence to  which  notice  Is  songht  to  be  charged 
against  the  corporation,  or  the  connection  the 
board  of  directors,  or  the  director  having  such 
notice,  might  have  with  such  transaction. 
Texas  Banking  &  Ins.  Ck>.  v.  Hutchlns,  63  Tex. 
61,  37  Am.  Rep.  750;   Ck>ngar  v.  Railway  Ck>., 

24  Wis.  157,  1  Am.  Rep.  164;  Bank  v.  Payne, 

25  Conn.  444,  6S  Am.  Dec.  362;  Bank  v.  Cor- 
nen,  37  N.  Y.  320,  93  Am^  Dec.  573 ;  Insurance 
Co.  V.  Sbrlver,  3  Md.  Ch.  381 ;  Bank  v.  Norton, 
1  Hin  (N.  T.)  501;  1  Am.  &  Eng.  Ency.  of 
Law,  p.  1146;  Wade  on  Notice,  pp.  674,  683. 

The  alignment  of  error  complaining  of  tlie 
verdict  as  against  the  great  preponderance  of 
the  evidence  is  not  presented  In  such  manner 
as  to  require  our  consideration,  and  would  not 
be  passed  npon  in  any  event,  as  the  cause  will 
be  reversed  and  remanded  upon  the  error  in 


the  charge,  and  it  would  1:herefore  be  improper 
for  this  court  to  express  any  opinion  npon  the 
weight  of  the  evidence. 

None  of  the  remaining  assignments  presents 
any  material  error.  Because  of  the  error  in 
the  charge  above  pointed  out,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded; and  it  has  been  so  ordered; 

Reversed  and  remanded. 


MUELLER  et  al.  v.  HBIDEMEYBR  et  al.* 

(Conrt  of  Civil   Appeals  of  Texas.     Feb.  20, 

1908.     On  Rehearing,  April   15,   1908.) 

1.  Afpeabance  —  LntiTATiON— Effect— Gen- 
eral, Afpeabance. 

All  appearances,  nnless  limited,  will  be  held 
to  be  general  appearances. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  8,  Appearance,  {{  42-62.] 

2.  8ai£b— JuBisnionoN  Acqitibed. 

A  general  appearance  is  a  waiver  of  pro- 
cess, and  confers  upon  the  court  where  the 
case  is  pending  jurisdiction  over  the  person  ap- 
pearinfr. 

[Ed.  Note.— For  cases  in  point,  see  Cenfc  Dig. 
vol.  3,  Appearance,  {{  118-143.1 

3.  Same— Continuance — Cross-Action. 

Plaintiff's  attorney  having  authority  to  act 
was  in  possession  of  defendant's  answer,  which 
contained  an  independent  cross-action  at  the 
time  both  parties  appeared  in  court  through 
their  attorneys  and  made  an  agreement  in  open 
court  to  set  the  case  for  trial  on  a  specified  date 
thereafter,  and  the  court,  pursuant  to  the  agree- 
ment, set  the  trial  on  that  date.  At  the  trial 
plaintiff's  attorney  offered  to  talce  a  voluntary 
nonsuit,  which  the  court  refused,  on  the  ground 
that  the  answer  contained  a  cross-action,  and 
the  trial  was  had,  and  judgment  went  against 
plaintiff  on  the  cross-action.  Held,  that  plain- 
tiff could  not  complain  that  he  was  not  bound 
by  the  judgment  against  him  by  reason  of  the 
nonservice  of  process  in  the  cross-action,  since 
the  procuring  of  the  continuance  amounted  to 
a  general  appearance,  and  the  general  appear- 
ance waived  the  service  of  process. 

On  Rehearing. 

4.  Judgment  —  Equitable  Relief  —  Nature 
OF   Action— Effect. 

A  suit  in  the  nature  of  a  bill  of  review 
brought  to  set  aside,  as  void,  a  judgment  render- 
ed in  a  cross-action  on  the  sole  ground  of  the 
nonservice  of  process  in  such  cross-action,  which 
Judgment  is  not  void  for  that  reason,  cannot 
operate  as  an  appeal  from  the  judgment,  and, 
where  no  facts  are  pleaded  showing  that  the 
judgment  is  voidable  or  that  the  petitioners 
have  a  meritorious  defense  to  the  cross-action, 
the  petitioners  are  in  no  position  to  have  the 
judgment  set  aside. 

Error  from  District  Court,  Comal  County; 
L.  W.  Moore,  Judge. 

Frank  Mueller  and  others  against  Walter 
Heidemeyer  and  others,  in  the  nature  of  bill 
of  review  to  set  aside  a  judgment  rendered 
tn  a  cross-action.  From  a  judgment  denying 
the  relief  prayed  for,  plaintiffs  bring  error. 
Affirmed. 

This  is  a  suit  by  the  plaintiffs  In  error  In 
the  nature  of  a  bill  of  review  to  vacate  and 
set  aside  a  judgment  rendered  by  the  district 
court  of  Comal  county  in  cause  No.  1,420, 
styled  Frank  Mueller  et  al.  v.  Walter  Heide- 

•Wrlt  of  arror  denied  by  Supreme  Court. 
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meyer.  It  1b  averreil  is  plaintiff  In  errora' 
petition  tbat  the  Judgment  rendered  In  the 
case  referred  to  In  favor  of  Heldemeyer 
against  the  plaintiffs  In  error  Is  void,  for  tbe 
reason  that  the  Judgment  Is  based  apon  a 
cross-action  of  defendant  In  error  Heldemey- 
er, set  up  In  his  answer  filed  in  that  case, 
and  upon  which  no  citation  was  issued  and 
served  upon  the  plaintiffs  In  error.  On  a 
trial  In  the  court  below  without  the  aid  of 
a.  Jury  Judgment  was  rendered  against  the 
plaintiffs  In  error  to  the  effect  that  they 
were  not  entitled  to  the  relief  prayed  for, 
ABi  from  this  Judgment  this  writ  of  error 
is  prosecuted. 

The  trial  court  filed  conclusions  of  fact, 
which  are  substantially  as  follows:  Original 
cause,  No.  1,420,  was  an  action  of  trespass 
to  try  title,  instituted  in  the  district  court  of 
-Comal  county  on  July  20,  1905,  by  the  plain- 
tiffs in  error,  Frank  Mueller  and  his  wife, 
Xena  Mueller,  Allen  Hoffman  and  his  wife, 
Augusta  Hoffman,  Louis  Jung  and  his  wife, 
Annie  Jung,  Charles  Strateman,  Earnest, 
Willie,  and  Hugo  Strateman,  Frank  Jung  fof 
lilmself  and  his  two  minor  children,  Stella 
and  Edgar,  and  Walter  and  Rosa  Jung, 
against  defendant  In  error,  WaMer  Heldemey- 
er, to  recover  lot  124  In  block  16  of  the  city 
of  New  Braunfels,  Comal  cOunty.  On  Au- 
gust 19,  1906,  In  that  cause,  the  defendant 
in  error  Heldemeyer  filed  his  original  an- 
swer and  cross-bill,  all  of  which  was  con- 
tained in  one  instrument  of  writing,  wherein, 
-after  pleading  not  guilty  and  a  general  de- 
nial, the  answer  contains  the  following  aver- 
ments: "And,  further  answering,  defendant 
Walter  Heldemeyer  says:  That  the  property 
in  question  was  the  property  of  Llsette 
Heldemeyer,  now  deceased,  in  fee  simple. 
That  said  Lisette  Heldemeyer  sold  and  con- 
veyed said  property  to  Walter  Heldemeyer 
by  a  general  warranty  deed,  dated  February 
26, 1901,  recorded  In  Comal  County  Deed  Rec- 
ords in  book  Z,  on  pages  412  and  413.  Said 
deed  Is  filed  among  the  papers  in  this  case, 
and  all  parties  will  take  notice  thereof.  The 
plaintiffs  and  other  children  granted  and  con- 
veyed all  their  right,  title,  and  Interest  in 
-said  property  to  Lisette  Heldemeyer  by  deed 
dated  September  29,  1887,  which  is  recorded 
in  Comal  County  Deed  Records  In  book  T,  on 
pages  209  and  210,  and  which  Is  filed  In 
this  case,  and  all  parties  will  take  notice 
thereof.  That  Llsette  Heldemeyer  had  eight 
children.  Five  are  plaintiffs  and  their  heirs, 
and  the  other  three  are  Ernst,  Frederick, 
and  Walter  Heldemeyer.  That  in  the  deed 
"by  Llsette  Heldemeyer  to  Walter  Heldemeyer 
part  of  the  consideration  Is  that  Walter 
Heldemeyer  shall  pay  the  other  seven  chil- 
dren each  (200  to  each  of  her  said  seven 
children  within  12  months  after  her  death. 
That  defendant  has  offered  to  pay  this  to 
each.  That  Ernst  and  Fred  accepted  it,  and 
that  the  plaintiffs  refused  to  accept  it,  and 
defendant  has  paid  their  said  portion  into 
court  In  this  case  before  the  12  months  ex- 


pired, and  defendant  asks  that  he  be  dis- 
charged from  further  obligation  and  liability, 
and  that  bis  title  be  quieted  to  the  property 
in  question.  Defendant  Walter  Heldemeyer 
further  says  tbat  Lisette  Heldemeyer  left  a 
will  which  has  been  duly  probated,  and  de- 
fendant is  the  Independent  executor  duly 
qualified.  That  defendant  as  such  executor 
has  $122.60  out  of  said  estate  which  belongs 
to  said  five  plaintiffs,  and  defendant  has 
paid  the  same  Into  court,  and  asks  that  he 
be  discharged  from  further  liability  therefor. 
That  Alen  Hoffman  and  Auguste  Hoffman 
are  indebted  to  said  estate  for  $500,  with  7 
per  cent.  Interest  on  a  promissory  note  pay- 
able to  Lisette  Heldemeyer.  That  judgment 
be  entered  against  them  therefor.  That  one- 
eighth  thereof  belongs  to  each  plaintiff,  and 
tbe  other  three-eighths  belongs  to  defendant, 
be  having  purchased  the  interest  of  Ernst 
and  Fred  Heldemeyer,  and  that  said  claim  be 
apportioned  accordingly.  That  there  is  about 
$1,000  in  the  First  National  Bank  of  New 
Braunfels  which  is  the  proceeds  of  life  In- 
surance of  said  Lisette  Heldemeyer.  Out  of 
the  same  about  $136  should  be  first  paid  to 
Ernst  Heldemeyer  as  premiums  which  he 
advanced,  and  of  the  remainder  five-eighths 
belong  to  plaintiffs  and  tbe  other  three- 
eighths  to  defendant,  he  having  bought  tbe 
interest  of  Fred  and  Ernst  Defendant  asks 
that  tbe  same  be  apportioned.  There  is  also 
some  household  furniture  remaining  which 
cannot  be  partitioned,  and  In  which  plaintiffs 
own  five-eighths.  Defendant  asks  that  the 
same  be  sold  at  public  sale  and  the  proceeds 
divided.  Of  the  five  plaintiffs  mentioned  are 
Lena  Mueller,  Auguste  Hoffman,  Annie  Jung, 
tbe  heirs  of  Marie  Strateman  and  the  heirs 
of  Selma  Jung.  Of  the  Strateman  heirs 
there  are  five,  four  of  whom  are  parties 
plaintiff,  and  Emil  Strateman,  who  Is  not  a 
party  hereto,  but  who  is  entitled  to  one- 
fifth  of  the  Strateman  portion.  Of  the  Jung 
heirs  there  are  four,  each  of  whom  is  entitled 
to  one-fourth  of  the  Jung  portion.  Defend- 
ant asks  that  all  the  aforesaid  property  and 
money  be  divided  among  tbe  parties  accord- 
ing to  their  respective  Interests;  that  the  per- 
sonal property  be  sold  and  the  proceeds  di- 
vided; that  Judgment  be  entered  against  Alen 
and  Auguste  Hoffman  for  said  $500,  and  in- 
terest which  be  apportioned,  and  that  said 
note  contains  a  stipulation  for  10  per  cent, 
attorney's  fees;  that  the  same  is  being  col- 
lected through  an  attorney,  and  that  defend- 
ant have  Judgment  fw  said.  10  per  cent,  for 
his  attorney;  that  defendant  recover  from 
plaintiffs  all  costs-  of  court,  and  that  his 
title  be  quieted,  and  that  the  entire  matter 
between  tbe  parties  be  adjusted,  and  such 
further  relief  as  Is  Just  and  equitable." 

It  appears  from  tbe  findings  that  one  Ernst 
Heldemeyer  also  appeared  and  adopted  the 
answer  of  Walter  Heldemeyer,  and  asked  tor 
Judgment  for  $136,  as  tberein  alleged. 

On  the  11th  day  of  September,  1905,  In  the 
original  cause  referred  to,  the  district  court 
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of  Comal  county  In  open  session  rendered  the 
following  Jadgment: 

"Frank  Mueller  et  al.  y.  Walter  Heidemey- 
er  et  al.    No.  1,420.    Be  It  remembered  that 
on  the  11th  day  of  September,  A.  D.  1905,  this 
cause  came  on  to  be  beard.    The  plaintiffs 
Frank  Mueller  and  his  wife,  Lena  Mueller, 
Alex  Hoffman  and  his  wife,  Auguste  Hoff- 
man, Louis  Jung  and  his  wife,  Annie  Jung, 
Charles  Strateman,  Earnest  Strateman,  Wil- 
lie Strateman,  Hugo  Strateman,  and  Frank 
Jung  all  appeared.    And  the  plaintiffs  Stella 
Jung,   Edgar  Jung,  Walter  Jung,  and  Rosa 
Jung,  who  are  minors,  appeared  and  brought 
this  suit  through  their  next  friend,  Frank 
Jung,  who  18  their  father.     Walter  Helde- 
morer  appeared,    and  Earnest  Heldemeyer 
also  Toluntarlly  appeared  in  person  in  this 
case.     The  plaintiffs  offered  to  take  a  vol- 
nntary   nonsuit,   and  the  defendant  Walter 
Heldemeyer  resisted  and  opposed  said  non- 
suit;   he   having   asked    for   affirmative   re- 
lief.    The   court    find    that   the    defendant 
is  entitled  to  proceed  with  the  case  on  his 
prayer  fo»  affirmative  relief,  and  the  court 
proceeded  with  the  trial.    A  Jury  was  waiv- 
ed, and  the  questions  of  fact,  as  well  as  of 
law,  were  submitted  to  the  court.    On  hear- 
ing the  pleadings,  the  evidence,   and  argu- 
ment of  counsel,  the  court  finds:    That  the 
plaintiffs  have  no  interest  in  the  real  estate 
In  question,  viz.,  town  lot  No.  124,  In  block 
No.  16,  on  the  corner  of  San  Antonio  and 
Academy  streets,  In  the  city  of  New  Braun- 
fels,  in   Comal  county,  Tex.,  and  that  the 
title  of  defendant  should  be  quieted  to  said 
land  as  to  all  the  plaintiffs.    The  court  fur- 
ther finds  that  the  defendant  Walter  Helde- 
meyer owes   to   the  plaintiffs  ?1,122.50,  of 
which  $1,000  Is  part  of  the  consideration  for 
aforesaid  property,  which  Walter  Heldemey- 
er bought  from   his  mother,   Llsette  Helde- 
meyer. by  deed  dated  February  28,  1901,  and 
recorded  in  Comal  County  Deed  Records  in 
book  Z,  on  pages  412  and  413,  to  which  ref- 
erence Is  made.     That  the  other  $122.60  Is 
money  which  came  Into  the  hands  of  defend- 
ant Walter  Heldemeyer  as  executor  of  the 
will   of  Llsette   Heldemeyer,    deceased,   and 
which  remained  after  paying  the  debts  as 
directed  by  the  will,  and  that  said  amount 
Is  all  the  money  which  said  executor  has 
from  said  estate.     That  said  $1,122.50  have 
been  paid  Into  the  registry  of  the  court  In 
this  case  by  the  defendant,  and  Is  now  In  the 
hands  of  the  clerk  of  the  court.    That  one- 
fifth  of  said  $1,122.50  or  $224.50,  belongs  to 
Lena  Mueller,  one-fifth,  or  $224.50,  to  Au- 
guste  HofTman,  one-fifth,  or  $224.50,  to  An- 
nie Jung,  one-fifth,  or  $224.50,  to  Ernst,  Wil- 
lie,  Hugo,   and  Emil   Strateman,  which   Is 
the  share  which  would  have  gone  to  their 
deceased  mother,  Marie  Strateman.  each  to 
ret  one-fourth  thereof,  or  $56.12.    That  one- 
flftb  of  $1,122.00  or  $224.50  belongs  to  the 
minors    Stella,    Edgar,    Walter,    and    Rosa 
Jnng,  children  of  Selma  Jnng,  enoh  to  have 
one-fourth   thereof,  or  $56.12,   and  that  the 
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clerk  of  this  court  should  hold  the  same 
for   each   of    said   minora    until    be   Is   21 
years  of  age,  or  has  a  proper  guardian  of 
his  estate.    The  court  further  finds:    That 
there  Is  in  the  First  National  Bank  of  New 
Braunfels  $1,000,  which  Is  the  proceeds  of  an 
Insurance  certificate  In  the  'New  Braunfel- 
ser    Gegenaeltlger    Unterstuetzungs    Vereln.' 
That  $136  thereof  belongs  to  Earnest  Helde- 
meyer.    That  of  the  remaining  $864  one- 
eighth,  or  $108,  belongs  to  Lena  Mueller,  $108 
to  Auguate   Hoffman,    $108   to   Anna   Jung, 
$108  to  the  aforesaid  Ernst,  Hugo,  Willie, 
and  Emll  Strateman  In  equal  portions  of  $27 
each,   and  $108  to  the  said  minors,   Stella, 
Edgar,    Walter,    and    Rosa    Jung,    in    equal 
proportions  of  $27  each,   and  three-eighths 
of   said   $864,   or   $324,    belongs   to   Walter 
Heldemeyer.    That  said  clerk,  Fred  Tausch, 
Is  hereby  appointed   receiver,  and  he  shall 
draw  said  money  from  the  bank  and  receipt 
for  the  same,  and  shall  distribute  It  to  said 
parties  as  herein  stated,  and  the  clerk  of 
the  court  shall  hold  the  part  belonging  to 
said  Stella,  Walter,  Edgar,  and  Rosa  Jung, 
and  hold  the  part  belonging  to  each  until  he 
Is  21  years  old,  or  has  a  proper  guardian 
of  his  estate.     Said  derk  shall  receive  $10 
as  receiver,  to  be  taxed  as  part  of  the  costs. 
"The  court  further  finds  that  the  household 
furniture,    which   is   Incapable   of   partition 
and  division,  and  that  the  same  should  be 
sold  as  under  execution   by  the  sheriff  of 
Comal  county,  and  that  the  proceeds  be  paid 
to  the  clerk  to  be  divided  as  follows:    One- 
eighth  to  each  of  the  following  persons,  via.: 
Lena  Mueller.  Auguste  Hoffman,  Annie  Jnng, 
Ernst  Heldemeyer,  Fred  Heldemeyer,  Wal- 
ter Heldemeyer,  also  one-eighth  to  the  afore- 
said four  Strateman  heirs,  share  and  share 
alike,  and  one-eighth  to  the  aforesaid  four 
Jung  heirs,  share  and  share  alike,  to  be  held 
by  the  clerk  as  their  funds.    The  court  fur- 
ther finds  that  Alex  Hoffman  and  Auguste 
Hoffman  are  Indebted  on  a  promissory  note 
for  $500  principal,  ^50  Interest,  and  $55  at- 
torney's fees,  making  a  total  of  $605.    That 
of  said  principal  and  Interest,  which  is  $550, 
one-eighth,   or   $68.75,   goes   to  each  of  the 
following,  viz.:    Lena  Mueller,  Auguste  Hoff- 
man, Annie  Jung,  the  four  aforesaid  Strate- 
man heirs,  share  and  share  alike,  the  four 
minor  Jung  heirs,  share  and  share  alike,  all 
said  money  to  be  collected  by  the  clerk  as 
receiver,  which  he  Is  to  distribute  according 
to  this  decree,  and  the  minors'  part  held  by 
hlra  as  their  other  funds,  and  three-eighths 
with  the  attorney's  fee,  or  $261.25,  to  Wal- 
ter Heldemeyer,  said  clerk  to  hold  the  part 
of  said  Hoffman,  and  Issue   execution  for 
the  remainder  due  from  them. 

"It  Is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  title  of  the 
defendant  Walter  Heldemeyer  be,  and  the 
same  Is,  quieted  to  all  the  land  and  real  es- 
tate hereinafter  described  as  to  all  the  afore- 
said parties  to  this  suit,  and  that  any  and 
all  claims,  right,  title,  and  Interest  which 
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»W  of  tbe  plaintiffs  may  have  be,  and  the 
same  is,  canceled;  tliat  tlie  $1,122.50  which 
defendant  paid  into  court  be  divided  among 
the  parties  hereto  as  hereinbefore  stated, 
and  the  clerk  pay  the  same  to  said  parties 
In  the  amount  stated ;  that  tbe  $1,000  in  the 
First  National  Bank  of  New  Braunfels  I>e 
divided  among  the  parties  as  hereinbefore 
stated,  and  the  clerk  is  authorized  to  collect 
from  tbe  bank  their  respective  shares  and 
distribute  the  same  as  aforesaid;  that  the 
household  furniture  of  Lisette  Heidemeyer, 
deceased,  be  sold  as  under  execution  by  the 
sheriff,  and  the  proceeds  collected  by  the 
clerk  and  divided  as  hereinbefore  stated; 
that  the  parties  herein  do  have  and  recover 
of  and  from  tbe  plaintiffs  Alex  Hoffman  and 
Augnste  Hoffman  $050,  which  shall  draw  7 
per  cent,  per  annum  Interest  from  the  date 
of  this  judgment,  and  that  the  parties  take 
the  shares  thereof  as  hereinbefore  stated; 
that  the  defendant  Walter  Heidemeyer  be 
nnd  is  discharged  from  any  and  all  obliga- 
tions and  liabilities  to  tbe  parties  to  tills  suit, 
and  that  Frank  Mueller  and  wife,  Alex 
Hoffman  and  wife,  Louis  Jung  and  wife  pay 
all  costs  of  court;  that  execution,  order  of 
sale,  and  other  process  issue  to  enforce  this 
judgment."  • 

On  the  same  day  (September  11,  1905)  the 
plaintiffs  in  error  filed  a  written  motion  for 
new  trial,  setting  up  several  grounds  there- 
for, which  motion  was  on  that  day  overruled 
by  the  trial  court,  from  which  ruling  the 
plaintiffs  in  error  gave  notice  of  appeal  to 
the  Court  of  Civil  Appeals  for  the  Third  Su- 
preme Judicial  District  of  Texas,  and  an  or- 
der was  then  entered,  allowing  the  plaintiffs 
in  error  20  days'  time  after  adjournment  of 
court  to  file  their  bills  of  exception  and  state- 
ment of  facts. 

As  pleaded  In  the  answer  and  cross-bill  of 
the  defendant  In  error,  there  is  set  out  in 
the  findings  of  fact  of  the  trial  court  the 
following  Instruments:  The  last  will  and 
testament  of  Lisette  Heidemeyer,  wherein 
the  defendant  in  error  Walter  Heidemeyer 
is  made  sole  executor,  and  a  deed  from  tbe 
plaintiffs  In  error,  conveying  to  their  mother, 
Mrs.  Lisette  Heidemeyer,  for  considerations 
therein  stated,  all  of  their  right,  title,  and 
interest  In  and  to  the  estate  of  their  late 
father,  Frederick  Heidemeyer,  deceased, 
which  embraces  lot  124,  in  block  16,  which 
Is  the  property  sued  for  by  plaintiffs  in  error 
in  their  original  petition.  Then  is  set  out  a 
deed  of  conveyance  from  Mrs.  Lisette  Heide- 
meyer, widow  of  Frederick  Heidemeyer,  of 
the  above  property  to  the  defendant  in  error 
Walter  Heidemeyer,  for  and  in  consideration 
of  the  sum  of  $100  payable  annually  to  his 
mother,  Mrs.  Lisette  Heidemeyer,  and  the 
further  consideration  of  certain  sums  to  be 
paid  certain  of  her  named  children,  plaintiffs 
in  tbe  original  suit.  These  Instruments  as 
set  out  In  the  findings  of  fact  are  referred 
to  and  made  a  part  of  the  findings  of  this 
court 


The  court  further  finds:  "That  the  term 
of  the  court  at  which  the  judgment  In  Ques- 
tion was  rendered  and  entered  commenced  on 
September  4,  1905,  and  defendants  in  suit  No. 
1,420  did  not  file  any  amended  pleadings,  but 
only  filed  one  answer  and  cross-bill,  which 
they  filed  on  August  19,  1906,  17  days  be- 
fore the  court  convened.  That  on  S^tember 
6,  1906,  while  the  said  answer  and  oross-bill 
was  on  file,  the  attorney  H.  B.  Salliway,  for 
plaintiffs,  appeared  in  open  court  and  had  in 
his  possession  the  papers  of  the  case,  includ- 
ing said  answer  and  cross-bill,  before  htm,  and 
plaintiffs'  attorney's  attention  was  special- 
ly called  thereto.  Tliat  on  said  September  5, 
1905,  while  said  answer  and  cross-bill  was 
on  file,  and  in  the  possession  of  tbe  plaintiffs' 
attorney,  tbe  plaintiff  and  defendant  In  said 
cause,  through  their  attorneys,  both  appear- 
ed in  open  court,  and  made  an  agreement  to 
set  the  case  for  trial  for  September  11,  1905, 
which  agreement  was  communicated  to  the 
court,  and  the  court  approved  the  same,  and 
set  said  case  for  trial  for  September  11,  1906. 
The  case  in  cause  No.  1,420  was  jet  for  trial 
at  9  o'clock  in  the  morning  of  September  11, 
1905.  When  the  case  was  called  for  trial 
that  morning,  most  of  the  plaintiffs  in  that 
case,  who  are  the  plaintiffs  in  the  case  at 
bar,  were  present  in  open  court,  and  their 
attorneys  were  not  present  And  the  trial 
judge  informed  all  the  plaintifts  who  were 
present,  and  explained  to  them  that  their 
case  is  called,  and  that  the  trial  will  proceed, 
and  informed  them  thai,  their  counsel  was 
not  present,  and  that  be  would  proceed  with 
the  case.  There  was  another  attorney,  H. 
G.  Heune,  a  member  of  the  New  Braunfels 
bar,  present,  and  whom  the  plaintiffs  could 
have  procured  to  represent  them  in  said  trial 
if  they  had  desired  counsel  to  represent 
them.  Plaintiff,  however,  did  not  procure 
other  counsel.  That  after  the  judgment  was 
rendered  and  entered,  and  before  the  present 
suit  to  set  it  aside  was  filed,  the  plaintiffs 
Alex  Hoffman  and  his  wife  performed  said 
judgment  by  paying  tbe  money  said  judg- 
ment required,  and  the  plaintiff  Strateman 
collected  from  the  receiver  appointed  In  said 
judgment  the  money  which  said  judgment 
decreed  to  him.  That  the  judgment  in  ques- 
tion decreed  that  certain  personal  property 
should  be  sold  by  the  sheriff,  that  the  sheriff 
duly  levied  on  the  same,  and  sold  tbe  same, 
and  gave  all  the  plaintiffs  actual  notice  of 
the  time  and  the  place  of  sale,  and  plaintiffs 
knew  that  the  sale  would  be  made  under  said 
judgment.  The  sheriff  sold  said  property, 
collected  the  purchase  money  from  the  pur- 
chaser, and  made  to  the  purchaser  a  bill  of 
sale  In  due  form.  The  plaintiffs  did  not  ob- 
ject or  protest  against  said  proceedings,  and 
did  not  file  this  suit  to  vacate  said  judgment 
until  long  after  said  sale  was  made  and  the 
money  paid.  There  was  no  citation  issued 
on  defendant's  cross-action  In  cause  No. 
1,420,  and  no  service  of  citation  on  plaintiffs. 
There  was  no  answer  filed  by  plaintiffs  to 
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defendant's  croes-actlon.  Plaintiffs'  counsel 
were  not  In  court  when  tbe  trial  took  place. 
The  plaintiffs  never  at  any  time  authorized 
Walter  Heldemeyer  to  bring  suit  for  them 
upon  a  promissory  note,  or  anything  else, 
and  that  bis  act  of  bringing  suit  upon  a 
promissory  note  due  tbe  estate  of  Lisette 
Heldemeyer  was  not  authorized  by  them. 
Mr.  H.  B.  SalUway,  one  of  the  attorneys  for 
the  plaintiffs  In  suit  No.  1,420,  was  In  New 
Braunfels  In  attendance  on  the  District  court 
on  the  5th  day  of  September,  1905,  and  be 
Fi*oke  to  Mr.  Maler,  defendant's  attorney, 
and  nsked  him  if  an  answer  had  been  filed. 
Mr.  Maler  stated  that  it  had,  and  gave  to  him 
the  papers  in  the  case.  Including  the  answer 
and  cross-bill.  Mr.  SuUIway  did  not  read 
satd  answer  and  cross-bill,  and  did  not  know 
its  conteiits  until  he  was  informed  by  tele- 
phone by  Mr.  Maler  on  the  11th  day  of  Sep- 
tember, 1905,  the  day  on  which  the  case  was 
tried,  and  before  the  case  was  called  for  trial 
in  which  telephone  conversation  he  request- 
ed Mr.  Maler  to  allow  him  to  take  a  non- 
snit" 

Upon  these  findings  the  trial  court  con- 
rlnded  that  the  plaintiffs  In  error  were  not 
entitled  to  have  the  judgment  In  cause  No. 
1,420  set  aside  and  vacated. 

H.  B.  Salliway  and  D.  A.  McAsklll,  for 
plaintiffs  in  error.  F.  J.  Maler,  for  defend- 
ants In  error. 

FISHER,  C.  J.  (after  stating  the  facts  as 
above).  It  Is  well  to  state  that  these  find- 
ings of  fact  are  not  excepted  to,  nor  Is  any 
objection  made  thereto  In  plaintiffs'  assign- 
ments of  errors.  It  is  contended  by  the 
plahitiffs  in  error  that  under  the  authority 
of  Harris  v.  Schllnke,  95  Tex,  88,  65  S.  W. 
172,  the  judgment  rendered  by  the  trial  court 
against  them  In  cause  No.  1,420  is  void  for 
the  reason  that  no  citation  was  Issued  and 
served  npon  them  embracing  tbe  defendant's 
I'ause  of  action  as  set  out  In  his  cross-bill. 
Tbe  case  referred  to  Is  not  applicable  to  tbe 
facts  of  tbis  case.  Of  course,  the  court  in 
that  case  did  not  hold  that  a  party  by  ap- 
pearance could  not  waive  tbe  Issuance  and 
service  of  citation,  and  It  was  not  the  in- 
tention to  overrule  tbe  principle  w.eli  recog- 
nized by  all  of  the  decisions  that  bear  upon 
the  question,  that  a  party  may  by  voluntary 
appearance  become  boimd  by  the  judgment 
rendered  in  a  case  in  which  he  is  made  a 
party  by  tbe  pleadings.  Here  it  Is  well  to 
notice  tbe  fact  that  the  motion  for  new  trial 
filed  by  tbe  plaintiffs  In  error  in  cause  No. 
1,420  did  not  allege  as  one  of  the  grounds 
why  tbe  judgment  should  be  set  aside  that 
the  plaintiffs'  attorneys  who  represented 
them  In  that  case,  and  made  tbe  agreement 
to  postpone  and  set  the  case  for  trial  on  Sep- 
tember lltb,  were  not  authorized  to  appear 
for  them  for  that  purpose,  nor  did  it  allege 
as  one  of  the  grounds  of  complaint  against 
the  judgment  that  they  were  not  served  with 
citation,  and  in  this  connection  It  Is  proper 


to  say  that  in  none  of  tbe  plalntiffe^  assign- 
ments of  errors  Is  It  contended  that  their 
attorneys  were  not  authorized  to  represent 
them  in  making  the  agreement  to  postpone 
the  trial  of  the  original  case  to  September 
lltb,  and  agreeing  that  it  should  be  tried 
on  that  day,  nor  Is  it  contended  that  such 
attorneys  were  not  authorized  to  appear 
for  them  In  the  whole  case  as  made  by  the 
pleadings  of  both  parties.  There  Is  no  pre- 
sumption against  the  authority  of  tbe  at- 
torneys, and.  If  their  appearance,  was  of  a 
nature  which  could  be  authorized  by  their 
clients,  It  would  be  presiuned,  in  the  absence 
of  evidence  to  the  contrary,  that  such  au- 
thority existed.  It  Is  made  to  appear  from 
the  findings  of  fact  that  both  parties  by 
their  attorneys  on  the  5th  of  September  ap- 
peared in  open  court,  and.  In  tbe  presence 
of  the  court  and  with  his  approval,  agreed 
that  the  ease  should  be  set  for  trial  on  Sep- 
tember lltb,  and  that  on  that  day  the  case 
was  tried  with  a  number  of  the  plaintiffs 
actually  present,  whose  attention  was  call- 
ed by  tbe  court  to  the  fact  that  the  case 
would  be  tried,  and  they  at  the  time  inter- 
posed no  objection  thereto.  The  finding  is 
to  the  effect  that,  when  this  agreement  was 
entered  into,  the  plaintiffs'  attorney  had  in 
his  possession  the  answer  which  embraced 
tbe  cross-action,  and  that  his  attention  had 
been  previously  called  to  the  fact  that  that 
paper  was  the  answer  and  cross-bill  filed  by 
the  defendants.  When  he  appeared  and 
agreed  to  set  the  case  for  trial,  it  was  not 
limited  merely  for  the  purpose  of  postpon- 
ing the  trial  on  the  cause  of  action  asserted 
in  tbe  plaintiffs'  original  petition  and  the 
defensive  matters  embraced  in  tbe  defend- 
ant's answer,  but  It  was  an  agreement  to 
postpone  and  set  for  trial  on  September  lltb 
the  entire  case  as  made  by  tbe  pleadings 
then  filed,  which  embraced,  as  before  said, 
not  only  the  defensive  matter  asserted  by 
the  defendant  in  error,  but  all  that  is  set 
out  and  stated  in  what  is  termed  bis  cross- 
action.  At  tbe  time  of  tbis  appearance  there 
was  no  agreement  limiting  its  effect;  and  it 
UMiBt  be  held,  since  the  case  of  Tork  v.  State, 
73  Tex.  ^4,  11  S.  W.  869,  that  all  appearan- 
ces, unless  limited,  will  be  held  to  be  general 
appearances,  and  it  Is  universally  held  that 
a  general  appearance  is  a  waiver  of  process, 
and  confers  upon  the  court  where  the  case 
is  pending  jurisdiction  over  the  person  so 
appearing.  2  Ency.  Plead.  &  Prac.  638,  639. 
And  on  page  633  of  the  same  volume  it  is 
said  that  procuring  a  continuance  by  a  mo- 
tion or  a  continuance  by  agreement  is  tanta- 
moimt  to  a  general  appearance. 

In  De  Walt  v.  Snow,  25  Tex.  321,  it  Is 
said  that,  where  an  amendment  setting  up 
a  new  cause  of  action  is  filed,  the  record 
must  disclose  the  fact  that  the  party  to  be 
affected  by  the  amendment  appeared,  either 
in  person  or  by  attorney.  And  it  was  held 
in  that  case  that  an  appearance  to  stay  tbe 
order  of  sale  and  execution  placed  the  party 
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in  court  In  tbe  case  of  T.  &  P.  Ry.  Co.  et 
al.  V.  McCarty,  29  Tex.  Civ.  App.  616,  69  S. 
W.  230,  the  qnestion  was  raised  by  one  of 
tbe  defendants  against  whom  Judgment  bad 
lieen  obtained  In  the  court  below  tbat  tbe 
Judgment  was  void  for  the  want  of  proper 
service,  tbat  defendant  did  not  file  any 
pleadings  in  tbe  case,  nor  was  he  represented 
at  tbe  trial ;  but  as  said  by  tbe  court:  "Tbe 
defendants  negotiated  for  and  obtained  a 
postponement  on  tbe  ground  tbat  they  could 
not  get  reads  for  trial  at  tbe  term.  Tbey 
stated  to  counsel  for  plaintiff  at  tbe  time 
tbat  they  did  not  want  to  represent  the  St 
Louis  &  San  Francisco  Railway  Ompany, 
which  was  the  defendant  complaining,  but 
would  either  represent  'It  themselves,  or 
have  some  one  else  to  do  so  at  the  next  term. 
The  postponement  was  evidently  thus  se- 
cured In  behalf  of  both  defendants.  An  ap- 
pearance Is  said  to  be  strictly  voluntary 
when  without  service  of  process  the  defend- 
ant In  some  manner  indicates  bis  Intention 
to  submit  his  person  and  case  to  the  Juris- 
diction of  the  court.  York  v.  State,  73  Tex. 
655,  11  S.  W.  869.  And  we  think  the  facts 
above  shown  must  be  held  to  constitute  a 
waiver  of  any  defects  In  service  and  an 
appearance  in  the  case  by  attorney.  Aus- 
pacb  T.  Ferguson,  71  Iowa,  144,  32  N.  W. 
249;  Cook  V.  Bank,  129  N.  C.  149,  39  S. 
B.  746.  Not  having  filed  or  presented  any 
pleadings,  there  was  no  error  in  rendering 
judgment  against  it  by  nil  dlcit  or  default 
.with  a  writ  of  Inquiry."  In  Cook  v.  Bank, 
129  N.  G.  149,  39  S.  E.  746,  the  agreement 
was  as  follows:  "It  is  hereby  stipulated 
that  tbe  defendant's  time  Is  extended  to  and 
including  May  31,  1900,  to  take  any  action 
that  they  or  either  of  them  might  have 
taken  in  tbe  above-entitled  cause  on  or  prior 
to  May  5,  1900."  This  agreement  it  appears 
was  filed,  and  tbe  question  arose  as  to  wheth- 
er it  constituted  an  appearance.  It  was 
beld  that  It  had  that  effect  In  Bazzo  v. 
Wallace,  16  Neb.  290,  20  N.  W.  315,  a  stip- 
ulation agreed  to  and  filed  by  the  parties 
tbat  the  cause  of  action  should  be  continued 
to  February  20,  1884,  was  beld  to  be  a  gen- 
eral appearance.  In  Auspach  v.  Ferguson, 
71  Iowa,  144,  32  N.  W.  249,  the  following 
agreement  by  tbe  parties  was  entered  of  rec- 
ord: "January  9,  1886.  By  agreement  of 
the  parties  this  cause  is  continued  until 
January  14,  18S6,  at  10  o'clock  in  the  fore- 
noon." This  was  beld  to  be  a  general  ap- 
pearance, and  was  sufficient  to  confer  Juris- 
diction. In  St  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.  v.  Barnes  et  al.,  35  Ark. 
97,  the  record  of  the  Justice's  court  contained 
an  entry  that  tbe  defendant  by  E.  A.  War- 
ren, attorney,  asked  tbat  the  cause  be  con- 
tinued until  the  11th  day  of  September,  1876. 
This  appearance  was  beld  to  be  a  substantive 
act  dispensing  with  service  of  process.  This 
case  refers  to  other  cases  from  the  same 
state  to  like  effect.  In  Baisley  v.  Baisley, 
113  Mo.  551,  21   S.  W.  29,  85  Am.  St  Rep. 


726,  it  was  held  tbat  an  agreement  of  plain- 
tiff and  defendant  to  continue  to  tbe  next 
term  of  court  operated  as  a  general  appear- 
ance by  tbe  defendant  in  the  case;  citing 
other  Missouri  cases  to  same  effect  In  the 
case  of  Orear  v.  Clougb,  52  Mo.  56,  the  de- 
fendant appeared,  and  bad  tbe  case  put  at 
the  foot  of  tbe  docket  This  was  held  to 
give  the  court  Jurisdiction  to  render  a  per- 
sonal  Judgment  against  him  without  service 
of  citation.  In  Sargent  v.  Flald,  90  Ind.  501, 
it  Is  held  tbat  procuring  a  continuance  of 
the  case  operated  as  an  appearance. 

The  facts  In  the  case  before  us  are  more 
satisfactory  than  those  stated  in  tbe  cases 
cited  as  indicating  a  purpose  upon  tbe  part 
of  the  parties  complaining  to  appear  and 
submit  their  persons  to  the  Jurisdiction  of 
tbe  court  It  is  more  than  a  general  agree- 
ment to  postpone.  It  was,  in  addition,  a 
specific  agreement  to  try  the  case  on  Septem- 
ber lltb.  Tbe  court  upon  this  subject  found 
"that  on  said  September  5,  1905,  while  said 
answer  and  cross-bill  was  on  file  and  in  pos- 
session of  plaintiffs'  attorney,  tbe  plaintiff 
and  defendant  in  said  cause,  through  their 
attorneys,  both  appeared  in  open  court  and 
made  an  agreement  to  set  tbe  case  for  trial 
for  September  11,  1005,  which  agreement 
was  communicated  to  tbe  court  and  the 
court  approved  tbe  same  and  set  said  cause 
for  trial  for  September  11,  1905."  Of  course. 
It  win  be  understood  tbat  it  is  not  contend- 
ed that  tbe  trial  court  could  not  when  this 
time  was  reached  again,  upon  a  proper  mo- 
tion or  request,  continue  or  postpone  the  case 
for  good  reason  stated;  but  the  appearance 
so  made,  for  the  definite  purpose  of  trying 
on  tbat  day.  Is  an  affirmative  act  susceptible 
of  no  other  construction  than  that  the  inten- 
tion was  to  submit  to  tbe  jurisdiction  of  the 
court 

We  find  no  error  In  the  record,  and  tbe 
judgment  is  affirmed. 

Affirmed. 

On  Rehearing. 

A  re-examination  of  the  questions  raised 
upon  this  appeal  convinces  us'  that  we  were 
correct  in  the  conclusion  originally  reached 
in  disposing  of  this  case.  The  appellants 
In  their  action  to  set  aside  the  Judgment 
treated  It  as  void  on  tbe  ground  tbat  they 
were  not  served  with  citation  upon  the 
cross-action,  and  that  they  had  no  notice 
of  the  pendency  of  the  same.  We  bavev  as 
we  believe,  correctly  held  that  the  judgment 
was  not  void,  and  tbat  tbe  appearance  of 
tbe  appellants,  as  stated  in  the  original 
opinion,  gave  tbe  court  jurisdiction  to  ren- 
der tbe  Judgment  Of  course,  it  will  not  be 
asserted  tbat  this  proceeding  can  operate  as 
an  appeal  from  that  Judgment  but  It  must 
be  considered  only  in  the  nature  of  a  bill 
of  review  to  set  aside  the  Judgment  on  the 
grounds  and  for  tbe  reasons  set  out  in  tbe 
bill.  If  the  court  committed  any  error  in 
rendering  tbat  Judgment  that  would  make 
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it  merely  voidable,  the  appellants  are  In  no 
position  to  have  it  set  aside,  for  no  facta  are 
pleaded  showing  that  the  Judgment  is  void- 
able, nor  is  it  asserted  In  the  petition  for  bill 
of  review  that  the  appellants  have  a  merito- 
rious defense  to  the  cause  of  action  assert- 
ed by  appellee  Walter  Heidemeyer  In  his 
cross-action.  Kern  Barber  Supply  Co.  v. 
Freeze,  96  Tex.  613,  74  S.  W.  303;  Barrett 
v.  McKlnney,  93  S.  W.  240,  15  Tex.  Ct.  Rep. 
261 ;  Moore  v.  Perry,  13  Tex.  Civ.  App.  204, 
35  S.  W.  838. 
Motion  for  rehearing  overruled. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

BRISCOE. 

(Court  of  Civil  Appeals  of   Texas.     Feb.   22, 

1908.     On  Rehearing,  March  21,  1908.) 

1.  RAtLBOADS— OPEBATION— INJUBIES  TO   PKB- 

80SS  ON  Track— Sufficiency  of  Evidence 

—License  to  Use  Tkack. 

In  an  action  for  injuries  to  one  struck  by 
■  train  in  defendant's  yards  while  passing 
through  the  yards,  the  evidence  held  to  warrant 
an  inference  that  defendant  had  impliedly  licens- 
ed the  use  of  its  premises  and  tracks  as  a  walk- 
way, though  it  had  posted  notices  to  the  con- 
trary. 

2.  Neolioence— Actions— Tbial  —  Question 

FOB    JUBY. 

The  question  of  negligence  is  peculiarly  one 
of  fact  for  the  jury,  and  they  necessarily  have 
a  large  discretion  in  determining  the  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  II  279-302.] 

3.  Dahaobs— Excessive  Damages— Pebsonal 
injubies. 

Where  plaintiff  was  a  bricklayer  69  years 
old,  earning  $5  a  day,  and  was  strong  and 
healthy,  with  a  life  expectancy  of  9  years,  and 
his  injuries  consisted  of  a  broken  ankle  and 
painful  injuries  to  hia  side,  arm,  shoulder,  and 
back,  which  were  of  a  permanent  character  in- 
terfering with  his  sleep,  and  otherwise  affecting 
his  liealth  and  strength,  and  caused  him  to  be 
in  l>ed  several  months,  during  which  time  he 
Bulfered  much  pain  and  anxiety,  a  verdict  for 
$4,000  was  not  clearly  excessive. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  357-368.] 

On  Rehearing. 

4.  Railboads—Opebation— Injuries  to  Per- 
sons ON  Track  —  Contbibtttory  Negli- 
gence—Failure  TO  Look  fob  Tbains— Suf- 
ficiency OF  Evidence. 

In  an  action  for  injuries  to  one  struck  by 
a  car  behind  which  he  had  stepped  to  avoid  a 
passing  train,  the  evidence  examined,  and  held 
insufficient  to  warrant  a  verdict  for  plaintiff  on 
the  issue  of  contributory  negligence  in  failing 
to  look  out  for  the  approach  of  the  car  causing 
bis  injuries,  and  a  new  trial  should  have  been 
granted  on  that  ground. 
Speer,  J.,  dissenting  on  rehearing. 

Appeal  from  District  Court,  Cooke  County ; 
Clem  B.  Potter,  Judge 

Action  by  William  H.  Briscoe  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  remanded 
for  new  trial. 

Oamett  &  Eldridge,  for  appellant  Stuart 
&  Bell,  for  appellee. 


Statement. 

STEPHENS,  J.  Appellee  was  injured  near 
appellant's  freight  depot  In  Gainesville  Oc- 
tober 5,  1905,  on  account  of  which  he  was 
awarded  damages  in  the  sum  of  $4,000,  from 
which  Judgment  this  appeal  Is  prosecuted. 
He  was  a  bricklayer  earning  $5  per  day,  and 
was  strong  and  healthy,  but  was  69  years 
old.  His  injuries  consisted  of  a  broken  ankle 
and  painful  injuries  to  his  side,  arm,  shoul- 
der, and  back,  In  consequence  of  which  he 
was  in  bed  2  or  8  months,  suffering  much 
pain  and  anxiety.  His  Injuries  also  seem  to 
have  been  of  a  permanent  character,  depriv- 
ing him  of  hla  earning  capacity,  interfering 
with  his  sleep  at  night,  and  otherwise  affect- 
ing his  health  and  strength.  His  life  ex- 
pectancy was  nearly  9  years. 

Appellee  was  passing  through  appellant's 
yards  going  in  a  northeast  direction  until  he 
reached  appellant's  bouse  track  near  the 
southeast  corner  of  Its  freight  depot  platform, 
when  he  turned  up  this  track  north  on  which 
he  had  noticed  a  detached  car  standing  op- 
posite the  freight  depot,  the  house  trade  being 
next  to  the  depot  and  about  10  feet  west  of  the 
main  track.  He  walked  up  this  track  be- 
tween the  rails  until  he  was  close  to  this  car, 
when  he  stepped  off  to  the  right  of  the  house 
track  on  to  the  space  between  the  house  track 
and  the  main  track.  What  then  took  place 
is  thus  described  in  his  testimony,  as  repro- 
duced In  the  brief  of  appellant:  "When  I 
stepped  oft  into  this  vacancy  I  saw  the  pas- 
senger train  coming  south.  When  I  saw  the 
passenger  train  coming,  I  stepped  back  Just 
south  of  the  car  because  I  thought  it  was 
best  for  me  to  get  out  of  the  way  as  far  as 
I  could.  I  didn't  want  to  stand  right  in  there, 
right  against  the  engine,  as  It  came  along 
with  the  dirt  and  everything.  I  stepped  back 
Just  south  of  the  car  where  I  gotten  ofT.  The 
passenger  train  I  think  was  coming  pretty 
fast,  but  I  don't  know  the  rate.  The  reason 
I  stepped  back  is  that  I  wanted  to  get  as  far 
away  from  the  engine  as  I  could.  The  car  be- 
hind which  I  stepped  was  standing  there, 
and  was  not  attached  to  other  cars.  It  was 
standing  there  with  no  engine  attached  to  it. 
When  I  stepped  back  behind  the  car,  my  face 
west,  and  I  turned  around  with  my  face  east, 
and  was  looking  at  the  passenger  train,  as  it 
passed,  and  the  car  struck  me  here  In  the 
shoulder  and  knocked  me  down  and  when  I 
came  to  myself  I  found  myself  under  the 
train.  It  knocked  the  breath  out  of  me,  and  I 
caught  bold  of  something  and  held  to  it  and 
It  dragged  me  I  don't  know  how  far,  with 
a  heavy  brake-beam  across  my  breast.  My 
back  was  on  the  ties  and  was  skinned.  I  did 
not  hear  any  bell  ringing  on  the  occasion 
when  the  car  struck  me,  and  did  not  receive 
any  warning  from  any  one  that  the  cars  were 
coming  and  were  going  to  strike  this  car.  I 
have  used  this  place  before,  I  have  been  here, 
it  will  soon  be  27  years,  and  I  have  used  it 
more  or  less  all  the  time  ims-sing  and  repass- 
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Ingr.  I  was  going  the  usu&l  and  customary 
way  that  I  usually  go,  the  agent  or  nobody 
ever  raised  any  objection.  The  public  bas 
been  using  the  place  ever  since  I  have  been 
here." 

On  cross-examination  the  accident  was  thus 
described:  "Before  I  turned  off  the  track  I 
got  up  mighty  near  against  the  car.  I  got 
right  up  close  to  It,  two  or  three  feet  maybe. 
I  stepped  off  the  house  track,  east  I  took 
maybe  two  or  three  steps  east,  I  don't  know 
exactly.  I  then  looked  and  saw  the  passenger 
engine  coming,  and  I  stepped  back.  In  the 
first  place  I  looked  and  seen  that  car  just  de- 
tached, just  standing  there.  I  glanced  around, 
and  seen  the  car  standing  by  Itself;  It  wasn't 
attached  to  anything,  and  I  stepped  right  be- 
hind it,  and  I  stepped  facing  west,  and  step- 
ped back  on  the  track  where  I  left.  I  had 
stepped  there  and  had  turned  arotmd  and 
was  looking  at  the  passenger  train.  I  had 
turned  my  face  to  the  east,  and  was  looking 
at  the  passenger  train  as  it  passed  when  I 
was  struck.  I  cannot  tell  exactly  If  I  was 
struck  almost  as  soon  as  I  stepped  behind  that 
ear.  It  couldn't  have  been  very  long;  and  I  ha  1 
turned  and  was  looking  at  the  passenger 
train.  The  passenger  train  was  coming  In 
pretty  fast,  and  I  was  looking  at  it  and  I  was 
struck.  The  rear  coach  of  the  passenger 
train  was  just  about  passing  me  when  I  was 
struck." 

Following  were  some  of  the  questions  and 
answers  on  cross-examination:  "Q.  Well,  now 
then,  when  you  got  out  there,  stepped  out 
from  behind  this  car,  and  you  say  glanced 
around,  did  you  look  up  the  bouse  track  to 
see  whether  there  were  any  cars  coming  down 
on  It?  A.  No,  sir;  I  didn't  have  time.  Q. 
I  just  asked  if  you  looked?  A.  I  don't  know; 
I  say  I  didn't  see  any.  Q.  You  didn't  look 
did  yon,  up  the  house  track  to  see  If  any 
were  coming?  A.  I  didn't  see  any.  Q.  I  asked 
you  a  moment  ago  If  yon  looked,  and  you  said 
you  didn't;  that  you  didn't  have  time.  You 
didn't  look  if  you  swore  you  didn't?  A.  I 
didn't  see  any.  Q.  You  have  no  recollection  of 
looking  to  see  whether  any  cars  were  coming 
down  on  the  house  track?  Answer  the  ques- 
tion. A.  What  is  the  difference  between  'look' 
and  'see'?  Q.  There  is  a  good  deal.  Did  you 
look?  A.  Yes,  I  reckon;  go  ahead.  Q.  Well, 
yon  didn't  see  any  coming,  did  you?  A.  I 
didn't  see  any.  Q.  And  you  didn't  see  any 
coming  because  you  didn't  look,  isn't  that  the 
case?    A.  Yes ;   Oh,  yes." 

Immediately  west  of  the  freight  depot  run- 
ning north  and  south  was  a  wagon  road  used 
in  haniing  freight  to  and  from  the  depot,  and 
a  short  distance  east  of  the  main  track  was  a 
street  running  north  and  south,  parallel  with 
the  main  trade,  the  house  track,  and  the  road 
west  of  the  depot  Appellee  had  started  to 
a  point  north  of  the  depot  where  the  Waters- 
Pierce  Oil  Company  was  constructing  tanks 
or  doing  some  such  work  on  appellant's  right 
of  way,  but  was  going  there  on  his  own  busi- 
ness, which  had  no  connection  with  the  rail- 


way company.  He  could  ver^  easily  have 
avoided  going  through  the  yards  by  taking  ei- 
ther of  the  routes  above  mentioned,  hut  the 
course  taken  was  a  common  route  of  travel, 
and  the  evidence  warranted  the  Inference 
that  appellant  had  impliedly  licensed  the  use 
of  its  premises  as  a  walkway,  although  it 
bad  posted  notices  to  the  contrary.  Appellee 
had  just  left  appellant's  watchman  at  Califor- 
nia street,  who  must  have  known  that  be  was 
going  to  pass  through  the  yards  and  made  no 
objection. 

The  evidence  tended  to  prove  and  warrant- 
ed a  finding  that  appellant  was  guilty  of  neg- 
ligence In  pushing  a  string  of  cars  against  the 
stationary  car  without  having  a  brakeman 
on  the  car  next  to  the  stationary  car,  as  re- 
quired by  its  rules,  in  order  to  avoid  the  dan- 
ger Incident  to  the  impending  collision,  and 
that  If  a  proper  lookout  had  been  kept  ap- 
pellee would  not  have  been  injured. 

Conclusions. 

The  most  difilcnlt  question  presented  by 
this  record  is  whether  6r  not  the  case  made 
by  the  undisputed  evidence  was  one  of  con- 
tributory negligence.  We  do  not  agree  with 
appellant  that  appellee  was  required  either  to 
travel  the  wagon  road  west  of  the  depot  or 
the  street  east  of  the  depot.  Nor  do  we  agree 
with  appellant  that  he  was  a  trespasser.  On 
the  contrary,  we  think  the  evidence  warrant- 
ed a  finding  that  he  was  a  licensee.  But  there 
is  much  force  in  the  contention  that  appellee 
was  guilty  of  contributory  negligence  in  step- 
ping behind  the  car  that  was  so  soon  there- 
after struck  by  the  string  of  cars  being  pro- 
pelled by  an  engine  from  the  north,  without 
discovering  the  imminent  danger  into  which  he 
was  thus  stepping.  The  answers  given  to  the 
cross-Interrogatories  quoted  In  the  statement 
above  seem  to  leave  It  at  least  doubtful  wheth- 
er appellee  looked  at  all  In  the  direction  of 
these  approaching  cars  bfore  stepping  be- 
hind the  car  against  which  they  were  pro- 
pelled. Other  portions  of  his  testimony,  how- 
ever, indicate  that  he  at  least  glanced  up  the 
track  sufficiently  to  satisfy  himself  that  the 
car  behind  which  he  was  stepping  was  de- 
tached, and  it  was  the  province  of  the  jury, 
who  observed  the  cross-examination,  to  weigh 
the  answers  thus  drawn  out  in  connection 
with  the  rest  of  his  testimony  and  the  other 
circumstances  in  evidence.  For  instance, 
there  was  the  circumstance  of  his  attention 
naturally  being  concentrated  on  the  approach- 
ing passenger  train  and  the  effort  to  get  out 
of  the  way  of  it.  A  question  of  negligence 
Is  peculiarly  one  of  fact  for  the  Jury  and  the 
very  Inaccurate  test  given  by  the  law  for 
their  guidance — what  a  person  of  ordinary 
prudence  would  do  under  the  same  circum- 
stances— necessarily  leaves  much  to  their  dis- 
cretion. This  Issue  was  distinctly  and  affirm- 
atively submitted  to  the  Jury  in  the  fourth 
special  charge  given  at  the  request  of  appel- 
lant, tfnd  as  the  matter  was  peculiarly  with- 
in their  province  we  do  not  feel  warranted  In 
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dIstnrbinK  their  finding.  Ry.  Co.  v.  Miller, 
35  Tex.  ClT.  App.  116,  T9  S.  W.  1109 ;  Id.,  98 
Tex.  270,  83  8.  W.  182. 

As  Indicated  In  the  statement  above,  we 
think  the  evidence  warranted  a  finding  of  neg- 
ligence against  appellant  as  a  proximate  cause 
of  the  I11J1U7,  and  are  also  of  opinion  that  the 
verdict,  notwithstanding  the  extreme  age  of 
the  appellee,  was  not  clearly  excessive. 

Finding  no  merit  In  any  of  the  assignments 
of  error,  we  afflim  the  Judgment. 

On  Rehearing. 

After  repeated  consultations  the  conclusion 
has  finally  been  reached  by  a  majority  of  the 
rourt  that  this  motion  should  be  granted,  on 
the  ground  that  the  evidence  of  contributory 
negligence  was  such  as  not  to  warrant  a  ver- 
dict in  appellee's  favor.  We  cannot  avoid 
the  conclusion  that  if  appellee  had  exercised 
that  degree  of  care  for  his  own  safety  which 
every  person  of  ordinary  prudence  is  expected 
to  exercise,  he  would  not  have  stepped  l>ehlnd 
the  car  that  strucl:  him  and  remained  there 
till  he  was  knoclced  down.  Either  he  did  not 
loolc  up  the  track  at  all  to  see  if  he  would  be 
safe  in  taking  the  position  behind  this  car,  or 
else  be  looked  so  carelessly  in  that  direction 
that  ft  amounted  to  practically  the  same 
thing  as  not  looking  at  all ;  for  If  he  had  ex- 
ercised anything  like  reasonable  care  In  look- 
ing he  could  not  have  avoided  seeing  the  ai>- 
[iroaching  freight  train,  since  it  was  in  plain 
view  and  only  a  little  way  from  him.  If, 
however,  we  adopt  the  contention  of  his  coun- 
sel that  the  freight  train  was  considerable 
distance  away  and  that  it  did  not  move  down 
imtU  after  the  passenger  train  had  passed, 
we  would  have  the  case  of  one  standing  con- 
cealed behind  a  car  which  was  liable  to  be 
struck  at  any  time,  without  looking  out  for 
his  own  safety.  The  fact  that  he  may  have 
been  then  absorbed  in  observing  the  movement 
of  the  passenger  train,  there  being  nothing 
sudden  or  unusual  In  its  passage,  would  not 
excuse  him  for  occupying  a  position  so  obvi- 
ously dangerous.  He  was  well  aware  of  the 
fact  that  he  was  in  thp  yards  of  the  company 
where  switching  was  habitually  and  almost 
constantly  done,  and  where  collisions  more 
or  less  violent  between  freight  cars  were  lia- 
ble to  take  place  at  any  time,  and  was  there- 
fore under  obligation  to  look  out  for  his  own 
safety. 

It  may  be  that  this  is  not  a  case  in  which 
the  evidence  of  contributory  negligence  was 
so  conclusive  as  to  warnuit  the  trial  court  in 
taking  It  from  the  Jury,  but  It  is  the  opinion 
of  a  majority  of  this  court  that  a  new  trial 
should  have  been  granted  on  the  ground  that 
the  evidence  did  not  warrant  the  verdict  in 
appellee's  favor  on  that  issue. 

It  therefore  becomes  our  duty  to  reverse 
the  judgment  and  remand  the  cause  for  an- 
other trial. 

8PEER,  J.,  adheres  to  the  conclusions  an- 
aoanced  on  the  original  hearing. 


CUNNINGHAM  et  al.  v.  NEAL.* 

(Court  of  Civil  Appeals  of  Texas.     March  24. 
1908.     Rehearing  Denied  April  9,  1908.) 

1.  Damages— Pebsonai.  Injuries— PLEADina 

— Definiteness. 

In  an  action  for  injuries,  the  petition  alleg- 
ed that  the  inner  or  outer  table,  or  l>oth,  of 
plaintiff's  slrull  was  fractured  in  the  temponil, 
parietal,  and  occipital  regions,  and  that  his 
frontal  bone  and  brain  were  seriously  injured; 
that  bis  sight  and  bearing  were  impaired ;  that 
his  arm,  shoulders,  sides,  hips,  legs,  and  feet 
were  bruised  and  injured,  and  his  left  clavicle 
fractnred;  that  the  cervical,  dorsal,  and  lumbar 
vertebrte,  and  the  spinous  and  transverse  pro- 
cesses thereof,  as  well  as  the  nerves,  muscle.s. 
and  ligaments  surrounding  and  connected  with 
his  vertebrae,  were  injured,  resulting  in  neuras- 
thenia and  spinal  concussion ;  that  his  heart, 
lunf^s.  kidneys,  liver,  and  bladder  by  reason  of  his 
injuries,  and  as  a  result  thereof,  had  become  af- 
fected, and  that  his  pulse  and  temperature  were 
abnormal  and  erratic ;  that  be  suffered  great 
physical  pain,  mental  anguish,  has  lost  appetite 
and  sleep,  was  losing  weight  constantly,  and 
that  his  muscles  were  atrophying.  Held,  that 
such  allegations  were  not  objectionable  as  vague, 
Indeflnite,  and  uncertain  for  failure  to  recite 
particularly  the  nature  and  extent  of  plaintiff's 
mjuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  410.] 

2.  WrrREssES  —  Examination   —  Leading 
Questions. 

A  question  calling  on  plaintiff  to  state 
whether  he  gave  any  orders  or  instructions  to 
move  certain  cars  to  which  he  had  instructed 
other  members  of  a  switching  crew  to  couple, 
though  susceptible  of  an  answer  by  "Yes"  or 
"No'  did  not  suggest  the  answer  desired,  and 
was  not  the^fore  objectionable  as  leading. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {{  837-851.] 

3.  Evidence  —  Opinion  —  Condition     of 
Health. 

A  witness  testified  that  plaintiff  had  been 
very  nervous,  had  attacks  of  nervousness  so 
that  witness  and  her  mother  had  been  up  with 
him  two  or  three  nights  at  a  time ;  that  he  was 
troubled  with  his  heart,  imagined  that  it  did 
not  t>eat,  and  that  sometimes  it  seemed  as  if 
his  heart  almost  stopped ;  that  he  did  not  sleep, 
and  shook  in  his  nervous  attacks  which  occur- 
red about  once  a  month  and  lasted  three  or 
four  days.  Held,  that  the  testimony  was  a  mere 
statement  of  fact,  and  was  not  objectionable  as 
a  statement  of  opinion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {§  2149-2185.] 

4.  Same— KoNEXPEBTS— OriNiON. 

Such  testimony,  though  considered  as  opin- 
ion, was  admissible  under  the  rule  that  a  nonex- 
pert may  give  his  opinion  on  a  question  of  appar- 
entcondition  of  body  or  mind,  Bickne8s,healtb,  etc. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  20,  Evidence,  H  2237-2241.] 

5.  Masteb  and  Servant- Injuries  to  Serv- 
ant— Assumed  Risk— Instructions. 

An  instruction  on  assumed  risk  declaring 
that  plaintiff  assumed  the  risks  ordinarily  inci- 
dent to  bis  employment  which  were  obvious  and 
known  to  him,  or  would  necessarily  be  known  to 
him  by  the  exercise  of  ordinary  care  in  the  dis- 
charge of  his  duties,  was  not  objectionable  bo- 
cause  the  court  added  that  plaintiff  was  en- 
titled to  assume  that  defendant  would  use  ordi- 
nary care  in  the  performance  of  its  duties  until 
plaintiff  knew  or  m  the  exercise  of  ordinary  can. 
would  know  the  contrary. 

*Writ  of  error  denied  by  Supreme  Court. 
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6.  Appxal  —  Issues  —  StTBUissiON  to  Jubt— 
HABIII.E8S  Ebbor. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  evidence  was  undisputed  and  conclusive- 
ly showed  that  defendant  was  operating  the  rail- 
road in  question,  the  court's  error  in  submitting 
such  issue  to  the  Jury  was  in  favor  of  and  not 
prejudicial  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die 
TOl.  3,  Appeal  and  Error,  §§  4212-4218.] 

7.  Masteb  and  Sebvant— Injuries  to  Sbbv- 
ANT  —  Railboads  —  Ofebation  —  Fellow 
Sehvarts— "Railroad." 

Where  a  corporation  owned  and  operated 
standard  gauge  railroad  tracks  in  connection 
with  its  factory,  renting  a  locomotive  to  handle 
cars  in  its  yards,  such  tracks  constituted  a  rail- 
road within  Sayles'  Ann.  Civ.  St.  1897,  art. 
4560f,  making  a  corporation  operating  a  "rail- 
road, liable  for  damages  sustained  by  an  em- 
ploy^ while  operating  the  cars,  etc.,  by  reason 
of  the  negligence  of  a  fellow  servant. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  5899-5908:  vol.  8,  pp. 
7777,  7778.] 

8.  Same— iNSTBtrcrioNs  —  Theory  of  Casb— 
CoNTBiBirroBT  Negligence. 

Where  plaintiff  was  crushed  between  a 
freight  car  and  a  post  by  the  negligence  of  his 
fellow  servants  operating  a  switch  engine,  and 
the  court  charged  that  if  plaintiff,  before  he  was 
injured,  failed  to  observe  his  surroundings,  and 
take  proper  care  to  prevent  being  struck  by  ap- 
proaching cars  and  knowing  the  position  of  the 
post,  went  carelessly  about  his  work  in  such  a 
way  as  not  to  afford  himself  protection  from  his 
surroundings,  he  could  not  recover,  it  was  not 
error  to  add  that  plaintilTs  knowledge  of  the 
post  and  its  nearness  to  the  track  could  not  de- 
feat his  recovery,  if  he  would  not  have  been  in- 
jured but  for  the  backing  of  the  cars,  and  such 
operation  was  negligence,  and  plaintiff's  negli- 
gence, if  any,  did  not  contribute  to  or  bring 
about  his  injury  as  previously  charged. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  1189-1194.] 

9.  Same— Negligence  op  Servants. 

Where  i>lainti£t  directed  the  operatives  of 
a  switch  engine  to  couple  onto  the  first  two  of 
a  string  of  detached  cars,  after  which  plaintiff 
went  forward  to  prepare  the  automatic  couplers 
of  other  cars  on  the  track  which  were  to  be 
coupled  together,  and  was  injured  by  being 
crushed  between  a  car  and  a  post  by  those  in 
charge  of  the  engine  continuing  to  back  the  cars 
without  further  orders  or  signal,  and  contrary 
to  cnstom  and  practice  in  the  operation  of  the 
cars  in  the  yard,  the  operatives  of  the  engine 
were  negligent. 

10.  Tbial  —  iNSTBUcrrioNB  —  Reitusal  op  Re- 
quests—Instbuctions  Covered  bt  Geneb- 
al  Charge. 

Where  the  court  in  its  general  charge  re- 
stricted plaintiff's  right  to  recover  to  defendant's 
negligence  in  operating  a  switch  engine,  refusal 
of  an  instruction  that  plaintiff  could  not  recover 
because  of  the  proximity  of  a  post  to  the  track 
was  properly  refused. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  fS  651-659.] 

11.  Master  and  Sebvant— Injuries  to  Serv- 
ant-Instructions. 

Where  plaintiff  was  crushed  between  a  post 
and  a  freight  car  by  the  alleged  negligence  of  his 
fellow  servants  in  operating  a  switch  engine,  an 
instruction  that  if  plaintiff  was  injured  because 
of  the  dangerous  proximity  of  the  post  to  the 
track,  then  plaintiff  could  not  recover  under  the 
pleadings  which  based  plaintiff's  right  to  recover 
on  the  negligence  of  those  in  charge  of  the  en- 
gine and  cars,  was  properly  refused  for  failure 
to  incorporate  the  principle  that  in  order  to  de- 
feat a  recovery,  the  proximity  of  the  post  must 


have  been  the  "sole"  proziinate  CMiae  of  plain- 
tiff's injury. 

12.  Same— Assuued  Risk. 

Where  the  crew  of  a  switch  engine  under 
the  rules  and  custom  observed  in  the  yard  had 
no  right  to  move  the  car  by_  which  plaintiff  was 
crushed  against  a  post  until  plaintiff  had  ^iven 
them  a  signal  to  do  so,  the  fact  that  plaintiff 
knew  that  he  could  not  stand  between  the  post 
and  a  moving  car  with  safety  did  not  deprive 
him  of  the  right  to  presume  that  the  train  crew 
would  not  move  the  cars  without  a  signal  from 
him,  so  that  he  did  not  assume  the  risk  arising 
from  their  failure  to  do  so. 

[E]d.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  34,  Master  and  Servant,  |i  667-573.] 

13.  Saicb— Contbibctobt  Neougknce. 
Plaintiff,  being  entitled  to  assume  that  th» 

engine  crew  would  observe  such  rules,  was  not 
negligent  in  going  l>etween  the  post  and  tlie  car 
to  arrange  the  automatic  oonpler  for  oonpltnr 
the  cars. 

14.  Daicaoks— Pebsonai.  Injubieb  —  Excess- 

ITENESS. 

Plaintiff,  a  strong  healthy  man,  30  years- 
old,  and  weighing  185  pounds,  was  caught  and 
mashed  between  a  shed  post  and  a  box  car. 
He  was  rendered  unconscious,  his  collar  bone- 
was  broken,  bis  arm  dislocated,  a  rib  fractured 
and  bis  hand  caught.  He  was  mashed  through 
the  breast  and  suffered  great  pain  resulting  in. 
nervousness,  excitability,  loss  of  rest  and  sleep. 
He  also  had  a  continual  ringing  in  the  bead,. 
suffered  from  palpitation  of  the  heart  and  some- 
times could  only  sleep  in  a  chair.  His  hearing 
was  affected,  and  he  had  double  vision.  His 
weight  was  reduced  to  153  pounds,  and  his  con- 
dition continued  to  grow  worse.  Eeld,  that  a> 
verdict  for  $4,300  was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  f§  372-396.] 

Appeal  from  District  Court  Ft  Bend  Coun- 
ty;  Wells  Thompson,  Judge. 

Action  by  Henry  P.  Neal  against  Ed.  H^ 
Cunnlngkam  and  others.  From  a  judgment 
for  plaintiff  against  defendants  W.  C.  Zelle,. 
as  receiver  of  Bkl.  H.  Cunningham  &  Co.,  a 
private  corporation,  and  the  Cunningham  Sug- 
ar Company,  alone,  they  appeal.    Affirmed. 

See  107  8.  W.  539. 

C.  R.  Wharton,  Lane,  Jackson,  Kelley  & 
Wolters.  and  Baker,  Botts,  Parker  &  Gar- 
wood, for  appellants.  Lovejoy  &  Parker,  W. 
G.  Love,  and  R.  J.  Channell,  for  appellee. 

McMEAKS,  J.  Neal  sued  the  Sugarlan± 
Railway  Company,  Ed.  H.  Cunningham  &  Co.,. 
a  private  corporation,  engaged  In  the  manu- 
facture of  sugar,  and  Ed.  O.  Lassiter,  its  re- 
ceiver, and  W.  C.  Zelle,  receiver,  who  suc- 
ceeded Lassiter  during  the  pendency  of  the 
litigation,  and  the  Cunningham  Sugar  Com- 
pany, which  had  taken  over  the  property  of 
Ed.  H.  Cunningham  &  Co.  from  the  hands  of 
the  receiver  during  the  pendency  of  the  suit 
for  damages  for  personal  injuries  sustained  by 
him.  He  alleged  that  while  he  was  in  the 
employment  of  defendants  In  the  capacity  of . 
foreman  of  the  switching  crew  in  defendants' 
railroad  yards  at  Sugarland,  the  defendants, 
their  servants  and  agents,  negligently  and 
carelessly  caused  and  permitted  a  string  of 
cars  to  be  backed  over  and  against  him,  catch- 
ing and  mashing  him  t>etween  a  car  and  a 
shed  post  without  any  warning  or  notice  to 
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him,  and  without  warning  or  notice  from  him; 
that  at  the  time  he  was  In  a  place  of  danger, 
and  that  his  co-employ6s  aiding  and  assisting 
him  knew  that  said  cars  should  not  be  mov- 
ed or  disturbed  except  upon  due  and  proper 
signal  from  plaintiff ;  that  it  was  their  duty 
to  keep  a  proper  lookout  for  him,  and  not  to 
move  the  cars  in  any  event  without  a  signal 
from  him  or  without  a  signal  to  him,  but 
that  negligently  disregarding  their  duty  in 
ttiat  behalf  they  caused  the  cars  to  l>e  moved 
against  him,  without  signal  of  any  kind.  He 
further  alleged  that  It  was  the  duty  of  the 
engineer  and  fireman  to  give  signals  before 
moving  the  engine  against  the  cars,  and  this 
duty  they  negligently  failed  to  perform.  De- 
fendants answered  by  general  demurrer,  spe- 
cial exceptions,  and  pleaded  contributory  neg- 
ligence, in  that  the  position  of  the  shed  post 
against  which  plaintiff  was  caught  by  the 
moving  car  was  obvious,  and  that  he  failed 
to  properly  observe  his  surroundings  before 
going  between  the  post  and  the  car;  and 
further  pleaded  that  If  plaintiff  was  Injured 
as  alleged  in  his  petition  the  co-employes 
were  his  fellow  servants  for  whose  negligent 
acts  defendants  were  not  liable.  Plaintiff  re- 
covered Judgment  on  the  verdict  of  a  Jury 
against  W.  C.  Zelle,  receiver,  and  the  Cun- 
ningham Sugar  Company  for  $4,300.  Un- 
der instructions  from  the  court  the  Jury 
returned  a  verdict  in  favor  of  Lasslter,  re- 
ceiver, Ed.  H.  Cunningham  Sc  Co.,  and  the 
Sngarland  Railway  Company.  Appellants' 
motion  for  new  trial  having  been  overruled, 
they  have  brought  this  case  before  us  on  ap- 
peal. 

Appellants'  first  and  second  assignments 
complain  of  the  refusal  of  the  court  to  sus- 
tain their  special  exception  to  the  X)etItlon, 
in  that  the  allegations  of  Injuries  received 
by  appellee  were  too  vague,  indefinite,  and 
uncertain,  and  did  not  recite  with  sufficient 
particularity  the  nature  and  extent  of  appel- 
lee's injuries,  and  In  permitting  the  witness 
Dr.  Boyd  to  give  testimony  with  reference 
to  such  injuries  because  tlie  pleadings  were 
too  vague  and  Indefinite  in  their  character 
to  admit  of  the  testimony. 

The  allegations  of  the  petition  as  to  the 
nature  and  extent  of  the  injuries,  are  as  fol- 
lows: "That  he  received  then  and  there  seri- 
ous and  permanent  injuries  In  the  following 
respects,  to  wit:  (a)  In  that  the  inner  or 
outer  table,  or  both,  of  his  skull  was  frac- 
tatei.  That  as  a  result  thereof  It  is  In  a 
condition  where  foreign  substance  may  obtain 
a  footing  and  progressive  growth,  such  as 
adhesions,  exudates,  calcus,  cysts  or  tumors, 
extravasation  of  blood  or  hemorrhage.  That 
bis  skull  was  fractured  In  the  temporal,  pa- 
rietal, and  occipital  regions,  and  his  frontal 
bone  seriously  Injured,  (b)  That  his  brain 
was  injured,  (c)  That  his  eye  and  eyesight 
are  almost  destroyed,  making  It  impossible 
for  him  to  read;  that  he  experienced  great 
pain  and  difflculty  In  attempting  to  see;  that 
fail  hearing  in  t>oth  ears  was  affected  and 


injured,  (d)  That  bis  arms,  shoulders,  sides, 
hips,  legs,  and  feet  were  bruised  and  Injured, 
and  the  left  clavicle  fractured,  (e)  Tliat  the 
cervical,  dorsal,  and  lumbar  vertebrae,  and  the 
spinous  and  transverse  processes  thereof,  as 
well  as  the  nerves,  muscles,  and  ligaments 
surrounding  and  connected  with  his  vertebrae 
were  injured,  as  a  result  of  which  he  is  suf- 
fering from  neurasthenia  and  spinal  concus- 
sion, (f)  That  his  heart,  lungs,  kidneys,  liv- 
er, and  bladder,  by  reason  of  said  injuries, 
and  as  a  result  thereof,  have  become  Involved 
and  affected;  that  his  pulse  and  temperature 
are  abnormal  and  erratic,  (g)  That  he  has 
suffered  and  continues  to  suffer  great  physical 
pain  and  mental  anguish,  (h)  That  he  has 
lost  appetite;  be  is  unable  to  sleep,  and 
Is  losing  weight  constantly.  (1)  That  the 
muscles  of  his  body  are  atrophying." 

The  witness  Dr.  Boyd  testified  that  he  ex- 
amined Neal  about  six  weeks  after  he  was 
injured,  and,  from  the  evidence,  the  witness 
could  testify  that  one  of  his  collsr  bones  had 
been  fractured;  that  four  ribs  had  been  in- 
jured; that  the  left  shoulder  bad  been  Injur- 
ed, either  sprained  or  dislocated;  that  there 
were  "extensive  scars  on  his  head,  one  about 
9  inches  long,  beginning  over  the  side  of  the 
left  eye  and  running  bade  over  his  forehead 
on  back  of  his  head;  another  scar  on  the 
right  side  about  214  or  8  Inches  long,  run- 
ning back  toward  the  ear,  back  of  the  eye; 
he  had,  also,  another  scar,  possibly  1  inch 
long,  on  the  other  side  back  of  bis  ear";  that 
his  hearing  was  defective — probably  one-half 
or  one-third  what  It  should  be;  that  he  suf- 
fered from  squint  of  his  eyes — crossed  eyes; 
that  he  was  nervous,  had  "Increased  cero- 
fiexls" ;  that  his  examinations  made  at  differ- 
ent periods  showed  this  latter  disease  to  be 
Increasing  in  intensity  all  the  time;  that, 
from  the  Indications  at  the  time  his  examina- 
tions were  made,  he  was  unable  to  learn 
whether  or  not  there  bad  been  a  fracture  of 
the  skull  or  an  injury  to  the  membranes  of 
the  brain,  but  that  Neal's  general  condition 
since  his  first  examination  has  grown  worse, 
which  would  indicate  that  there  has  been  se- 
vere Injury  to  the  brain  or  the  brain  mem- 
branes ;  that  the  heart's  action  has  Increased 
in  rapidity,  has  become  more  or  less  Irreg- 
ular, and  the  area  over  which  it  can  be  felt 
largely  Increased  in  size,  Indicating  that  the 
heart  has  become  enlarged;  pulse  rate  had 
Increased  from  96  at  the  first  examination  to 
144,  commonly  running  about  132;  that  70  to 
90  is  normal;  that  neurasthenia  Is  nervous 
exhaustion,  and  lack  of  nerve  control;  that 
the  first  time  he  weighed  Neal,  which  was 
about  a  year  before  the  trial,  Neal  weighed 
167  pounds,  10  days  before  the  trial  he  weigh- 
ed 156.  The  assignments  are  without  merit, 
and  are  overruled. 

Appellants'  third  assignment  Is  based  on 
the  refusal  of  the  court  to  sustain  their  ob- 
jection to  the  following  question  propounded 
to  plaintiff  while  testifying'  in  his  own  be- 
half:   "State  whether  or  not  you  gave  Mr. 
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Dargan  or  the  engineer  any  orders  or  Instruc- 
tions to  move  these  cars,  to  which  yon  In- 
structed them  to  couple,  across  the  dtrt  road 
on  to  the  two  cars  situated  west  of  the  dirt 
road?"  To  which  the  witness  answered:  "I 
did  not"  '  Appellants  coptend  that  the  ques- 
tion was  leading  and  that  plaintiff  was  told 
by  the  form  and  language  of  the  question 
exactly  what  his  counsel  desired  him  to  an- 
swer. We  do  not  think  the  question  obnox- 
ious to  the  objection  made.  Under  the  rule 
generally  laid  down  by  text-writers  the  ques- 
tion would  be  leading,  in  that  it  embodies  a 
material  fact  and  may  be  answered  by  a 
simple  affirmative  or  negative,  but  as  said  by 
Justice  Pleasants  In  Railway  v.  Collins,  33 
Tex.  Civ.  App.  58,  75  S.  W.  816,  "  •  •  • 
otir  Supreme  Court  has  modified  this  rule, 
and  holds  that  a  question  which  may  be  an- 
swered by  a  simple  'Yes'  or  'No'  is  not  leading 
unless  the  form  of  the  question  suggests  the 
answer."  It  would  be  impossible  to  tell  from 
the  form  In  which  the  question  was  put  what 
answer  was  desired,  and  therefore  the  ques- 
tion cannot  be  considered  leading.  Lott  t. 
King,  79  Tex,  292,  15  S.  W.  231;  Railway  v. 
Dalwigh,  92  Tex.  C55,  61  S.  W.  500.  The  as- 
signment is  overruled. 

The  witness  Caroline  Neal  testified  as  to 
the  condition  of  the  health  of  appellee  as  fol- 
lows: "He  [appellee]  ha^  been  very  nervous; 
he  has  attacks  of  nervousness.  Often  mother 
and  I  have  been  up  with  htm  two  or  three 
nights  at  a  time.  He  is  troubled  with  his 
heart  He  imagines  that  his  heart  don't 
beat  and  sometimes  It  seems  that  it  has  al- 
most stopped;  he  did  not  sleep;  he  just  shakes 
all  over  and  Just  has  terrible  nervous  attacks. 
He  has  these  attacks  about  once  a  month, 
and  it  seems  like  they  last  three  or  four 
days,  and  then  he  gets  better,  and  seems  to 
be  all  right  tmtil  another  one  comes  on." 
This  testimony  was  objected  to,  and  It  is 
urged  that  the  witness  not  being  an  expert  It 
was  error  to  allow  her  to  give  the  testimony, 
which  was  nothing  more  than  an  opinion  as 
to  the  state  and  condition  of  plaintiff's  health. 
The  testimony  complained  of  was  a  mere 
statement  of  facts  gathered  from  observa- 
tions of  outward  manifestations  open  to  all 
who  came  In  contact  with  appellee  subse- 
quent to  his  injury,  and  was  competent  as 
showing  his  physical  condition.  But,  conced- 
ing that  the  witness  was  stating  her  opinion, 
the  rule  laid  down  by  text-writers,  and  which 
seems  to  have  been  followed  In  this  state,  is 
that  a  nonexpert  witness  may  give  his  opin- 
ion on  questions  of  apparent  conditions  of 
the  body  or  mind,  sickness,  health,  etc.  "Such 
testimony  is  received  in  the  particular  cases 
or  Instances  mentioned  because  a  mere  de- 
scription without  the  witness*  opinion  would 
convey  an  Imperfect  Idea  of  the  force  and 
meaning  and  Inherent  character  of  the  things 
described."  1  Greenleaf  on  Ev.  (13th  Ed.)  i 
439;  Railway  v.  Smith,  90  S.  W.  928,  14  Tex. 
Ct.  Rep.  379;  Railway  v.  CHppenger,  106  S. 
W.  165,  20  Tex.  Ct  Rep.  56;  Railway  Co.  v. 


Brown,  30  Tex.  Civ.  App.  57,  69  S.  W.  1011. 
The  assignment  presenting  the  point  Is  over- 
ruled. 

The  court  after  Instructing  the  Jury  that 
Neal  assumed  all  risks  ordinarily  incident  to 
his  employment — ^all  of  which  were  obvious 
and  all  which  were  known  to  blm  or  would 
necessarily  be  known  to  him  by  the  exercise 
of  ordinary  care  in  the  discharge  of  his  du- 
ties— added:  "And  the  employe  has  a  right 
to  assume  that  the  employer  will  use  ordi- 
nary care  in  the  performance  of  his  duties 
until  he  knows,  or  In  the  exercise  of  ordinary 
care  would  know,  the  contrary."  This  clause 
of  the  charge  is  complained  of  on  the  ground 
that  it  Is  abstract  and  not  applicable  to  the 
f&cts  of  this  case.  The  court's  definition  of 
"assumed  risk"  as  applicable  to  the  case  was 
not  complete  until  it  comprehended  the  dan- 
gers which  Neal  assumed  by  his  employment 
and  excluded  the  risks  which  he  did  not  as- 
sume. If  in  fact  the  charge  was  not  called 
for  by  the  facts  It  is  inconceivable  that  In 
the  light  of  all  the  testimony  and  the  entire 
charge  of  the  court  It  could  have  operated  to 
appellants'  prejudice.  The  assignment  can- 
not be  sustained. 

By  their  sixth  assignment  appellant  com- 
plains of  that  part  of  the  court's  charge 
which  submitted  to  the  jury  the  question  of 
whether  Ed.  II.  Cunnlhgham  &  Co.  at  the 
time  of  plalntlfTs  injury  was  engaged  in 
operating  a  railroad,  it  being  contended  by 
appellants  that  under  the  undisputed  evi- 
dence Ed.  H.  Cunningham  &  Co.  was  not  then 
engaged  in  operating  a  railroad,  and  it  was 
error  to  submit  this  as  an  issue  of  fact  to 
the  jury.  According  to  the  testimony  of  ap- 
pellants' witnesses,'  Ed.  H.  Cunningham  &  Co. 
was  a  private  corporation,  which  owned  and 
operateil  sugar  mills  and  refineries  and  a  pa- 
per mill,  and  was  also  engaged  in  farming. 
The  grounds  occupied  by  the  refinery,  build- 
ings, mills,  and  warehouses  at  Sugarland  oc- 
cupied about  eight  or  nine  acres  of  ground, 
and  over  and  through  these  grounds  there 
were  numerous  tracks  and  spurs  of  standard 
gauge  railroad  which  were  built  by  and  were 
at  the  time  of  the  trial  owned  by  Ed.  H. 
Cunningham  &  Co.  and  its  successors:  that 
the  locomotive  engine  was  rented  by  E!d.  H. 
Cunningham  &  Co.  from  the  Sugarland  Rail- 
way Company,  and  was  used  in  the  yards 
for  the  purpose  of  switching  cars  and  trans- 
ferring the  same  from  the  sidings  of  the  ad- 
jacent railroads  to  the  refineries  and  ware- 
houses of  Ed.  H.  Cunningham  &  Co.;  that 
the  crew  of  men  who  operated  the  locomotive 
used  at  the  switch  yards  were  employed  and 
paid  by  Ed.  H.  Cunningham  &  Co.,  |ind  all 
the  cars  delivered  to  the  said  company  by 
the  Southern  Pacific  or  Sugarland  Railroad 
Companies  were  handled  upon  the  yards  of 
the  Cunningham  Company  by  the  engine  and 
crew  of  that  company.  This  evidence  was 
undisputed,  and  conclusively  shows  that  Ed. 
H.  Cimnlngham  &  Co.  were  engaged  in  opera- 
ting a  railroad,  and  it  was  an  error  for  the 
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mnrt  to  submit  the  Issue  to  the  Jury;  but 
»uch  error  was  one  In  favor  of  and  In  no  way 
prejadida)  to  the  appellants.  Cunningham 
V.  Neal,  107  S.  W.  639,  20  Tex.  Ct.  Rep.  460. 
The  assignment  raising  the  point  is  over- 
ruled. 

Under  the  seventh  and  eighth  assignments 
appellants  present  the  prcpoaltion  that,  un- 
der the  undisputed  evidence  in  this  case,  Ei. 
H.  Cunningham  &  Co.  was  not  a  corporation 
organized  for  the  purpose  of  operating  a 
railroad,  but  was  organized  for  the  purpose 
of  manufacturing  sugar  from  cane,  and  there- 
fore, as  a  matter,  of  law.  It  was  not  a  rail- 
road within  the  meaning  of  the  fellow  serv- 
ant statute.  Acts  1887,  art.  4560f;  and  that 
Neal  and  his  co-empIoy6s,  of  whose  negli- 
gence be  complains,  were  fellow  servants  of 
each  other  under  the  common-law  rule.  This 
question  was  decided  by  our  Supreme  Court 
adversely  to  appellants'  contention,  upon  a 
certified  qaestlon  presented  by  this  court 
Neal  V.  Cunningham,  107  S.  W.  539,  20  Tex. 
Ct  Rep.  460.    The  assignments  are  overruled. 

The  ninth  assignment  is  predicated  upon 
the  eighth  paragraph  of  the  court's  charge 
which  is  as  follows:  "If,  however,  you  do 
not  find  from  a  preponderance  of  the  evidence 
the  facts  set  forth  In  the  preceding  para- 
sraph,  as  essential  to  plaintiff's  right  to  re- 
(«ver,  to  exist  you  will,  without  inquiring 
further,  return  a  verdict  for  all  the  defend- 
ants; or,  if  you  find  the  facts  as  therein  set 
forth  to  exist,  you  will,  nevertheless,  return 
a  verdict  for  defendants,  if  you  believe  from 
the  evidence  that,  at  that  time,  or  before  the 
plaintiff  was  Injured,  he  failed  to  observe  his 
surroundings  and  take  proper  care  and  pre- 
caution to  prevent  being  struck  by  the  ap- 
proaching cars;  or  that,  knowing  the  position 
of  the  shed  post  he  went  carelessly  about 
bis  work  in  such  a  way  as  not  to  afford  hlm- 
9e\t  protection  from  his  surroundings.  In 
this  connection,  you  are  Instructed  that  the 
plalntlfTs  knowledge  of  the  post,  and  tlie 
nearness  thereof  to  the  track,  could  not  In 
law  defeat  his  right  to  a  recovery.  If  you  find 
from  the  evidence  that  he  would  not  have 
been  Injnred  but  for  the  backing  of  the  cars, 
and  you  find  that  such  backing  was  negli- 
gence as  submitted  to  you  in  paragraph 
'7'  of  this  charge,  and  you  do  not  find  the 
plaintiff  contributed  to,  or  brought  about,  his 
Injury,  In  the  manner  above  stated  In  this 
paragraph  of  this  charge." 

The  latter  subdivision  of  the  paragraph  Is 
complained  of  as  being  on  the  weight  of  the 
evidence,  and  calculated  to  lead  the  Jury  to 
believe  that  plaintiff's  knowledge  of  the  posi- 
tion of  the  X)08t  would  in  no  way  affect  his 
right  to  recover.  The  answer  of  the  defend- 
ants in  the  court  below  contained  the  follow- 
ing allegations  with  reference  to  the  position 
of  the  iwst :  "Plaintiff  knew,  or  in  the  exer- 
cise of  ordinary  care  In  the  discharge  of  his 
duties  could  have  known,  the  position  of  the 
posts  referred  to  In  his  petition,  but  regard- 
less of  these  facts  he  went  about  his  work 


carelessly.  In  such  a  way  as  not  to  afford 
himself  protection  from  his  surroundings." 
Appellee  testified  on  the  trial  be  knew  in  a 
general  way  that  there  were  a  number  of 
posts  supporting  the  shed,  but  that  he  did  not 
know  their  number,  size,  or  exact  location 
with  reference  to  the  track  extending  through 
the  shed.  There  was  evidence  strongly  tend- 
ing to  show  that  the  men  operating  the  switch 
engine  were  negligent  In  backing  the  cars 
which  crushed  appellee  against  the  shed  post. 
Whether  or  not  appellee  knew,  or  should  have 
known,  of  the  proximity  of  the  post  to  the 
track  was  a  question  of  fact,  which  under  the 
pleadings  and  evidence  the  Jury  was  required 
to  determine;  as  to  the  legal  effect  of  this 
fact  whoi  once  determined,  they  looked  sole- 
ly to  the  court  for  guidance,  and  that  guid- 
ance, under  the  law,  he  was  required  to  give. 
He  did  this,  presenting  appellants'  theory  of 
the  case  in  even  stronger  language  than  they 
had  presented  it  in  their  pleadings.  If  he 
had  stopped  after  giving  appellants'  theory, 
as  they  insist  he  should  have  done,  the  jury 
would  have  been  left  with  an  erroneous  idea 
of  the  significance  of  such  knowledge  on  the 
part  of  appellee,  and  could  have  reasonably  in- 
ferred from  the  charge  given  that  if  appellee 
started  In  under  the  shed  to  adjust  the  coup- 
ler of  the  loaded  car,  as  he  testified  he  did. 
knowing  when  he  did  so  that  the  post  was 
located  very  near  the  track',  he  thereby  as- 
sumed the  dangers  Incident  to  the  negligent 
moving  of  the  cars  by  the  unauthorized  and 
Improper  operation  of  the  switch  engine.  To 
forestall  such  an  improper  inference,  and  to 
place  before  the  jury  in  Its  proper  legal  light 
the  action  of  appellee  in  approaching  the  car, 
and  the  effect  on  his  action  of  his  knowledge 
of  the  position  of  the  post.  It  was  proper,  If 
not  necessary,  for  the  court  to  go  further,  and 
instruct  the  jury,  as  he  did,  that  the  right  to 
recover  would  not  be  defeated  by  the  prox- 
imity of  the  post  to  the  track,  and  appellee's 
knowledge  thereof,  if  such  proximity  did  not 
of  Itself,  unaided  by  any  negligent  act  of  ap- 
pellants' servants,  occasion  the  injury.  The 
assignment  is  overruled. 

By  the  tenth  assignment  appellants  com- 
plain of  the  refusal  of  the  court  to  give  their 
first  special  charge,  Instructing  the  Jury,  in 
effect,  that  there  was  no  evidence  that  the 
servants  in  charge  of  the  engine  failed  to 
keep  a  lookout,  or  moved  the  engine  and  cars 
without  due  and  proper  signals  from  the 
plaintiff,  and  on  these  features  of  the  case  to 
return  a  verdict  for  defendants. 

By  the  eleventh  assignment  the  verdict  Is 
assailed  as  being  against  the  uncontroverted 
testimony  in  that  there  was  no  evidence  that 
the  train  of  cars  was  Improperly  moved  with- 
out signal  or  was  carelessly  and  negligently 
backed  as  alleged  by  plaintiff. 

The  twelfth  attacks  the  verdict  as  being 
against  the  undisputed  testimony,  In  that 
there  was  no  evidence  that  the  servants  of 
defendants,   in  charge  of   the  engine,   were 
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guilty  of  any  act  of  negligence  charged  in 
plaintiff's  petition.  Under  these  assignments, 
which  are  grouped,  appellants  assert  the 
proposition  that  there  was  no  evidence  that 
the  parties  In  charge  of  the  engine  were  guilty 
of  negligence  In  the  particulars  alleged  in 
plaintiffs  petition,  hence  the  court  should 
have  charged  the  jury  that  there  was  no  is- 
sue made  In  this  regard,  and,  in  the  absence 
of  such  evidence,  a  verdict  should  not  be  per- 
mitted to  stand.  Appellee  testified  that  there 
were  8  cars  on  the  track  which  extended  un- 
der the  shed,  4  of  these  being  under  the  shed 
and  4  outside ;  of  the  4  cars  outside,  2  were 
coupled  and  stood  between  a  dirt  road  cross- 
lug  and  the  shed,  and  the  remaining  2  were 
coupled,  and  stood  on  the  other  side  of  the 
dirt  road,  leaving  a  clear  space  of  10  or  12 
feet  Aetween  the  2  cars  with  which  the  en- 
gine would  first  come  In  contact  and  the  next 
2  cars,  and  a  clear  space  of  3  or  4  feet  between 
the  second  2  cars  and  the  cars  under  the  shed, 
and  a  space  of  about  the  same  width  between 
the  first  3  of  the  cars  standing  under  the  shed 
and  the  last  car,  where  appellee  was  hurt- 
that  he  6rdered  the  man  in  charge  of  the  en- 
gine to  come  up  and  couple  onto  the  2  cars 
at  the  far  end  of  the  track — those  standing 
on  the  opposite  side  of  the  dirt  road  from  the 
shed — that  after  giving  this  order  he  went 
over  to  the  cars  standing  under  the  shed  to 
arrange  the  automatic  coupler,  and  to  warn 
laborers  under  the  shed;  that  the  engineer 
and  switchmen  were  under  his  orders,  and, 
according  to  custom  and  practice  In  operating 
upon  the  yard,  it  was  their  duty  to  couple  on- 
to the  first  2  cars  and  stand  at  that  point 
until  he  should  give  them  further  signal; 
that  he  gave  no  further  orders,  and  did  not 
give  them  any  signal,  or  indicate  in  any  way 
that  they  were  to  back  the  cars  onto  those 
standing  under  the  shed,  or  to  couple  on  to 
any  but  the  first  2  cars ;  that  he  did  not  know 
that  they  were  going  to  move  the  entire  string 
of  cars  at  the  time  and  in  the  manner  they 
did  move  them,  and  that  they  had  no  right  to 
do  so  without  a  signal  from  him ;  that  while 
he  was  going  down  the  string  of  cars  and  ar- 
ranging the  couplers,  as  It  was  his  duty  to  do, 
he  was  struck  by  the  moving  cars  set  in  mo- 
ti(»i  by  the  engine  and  waa  injured.  The  evi- 
dence further  shows  that  an  automatic  coup- 
ler, when  the  knuckle  is  open,  will  atta<A  It- 
self to  another  car  upon  coming  in  contact 
with  It.  The  knuckle  on  .the  first  two  cars 
had  been  opened,  and  if  the  engine  had  been 
stopped  when  it  came  In  contact  with  these, 
the  cars  would  have  stopped  also,  and  could 
not  have  continued  on  across  the  dirt  road 
and  set  in  motion  the  cars  in  the  shed.  In 
view  of  these  facts  the  Inference  is  Impera- 
tive that  the  engine,  after  it  coupled  onto  the 
first  two  cars,  continued  Its  backward  move- 
ment toward  the  car  shed.  The  continued 
approach  of  the  engine  established,  there  Is 
no  escape  from  the  conclusion  that  appellants 


were  negligent  The  assignments  are  over- 
ruled. 

Error  Is  predicated  upon  the  refusal  of  th« 
trial  court  to  give  appellants'  special  charge 
No.  5  which  Instructed  the  Jury  that  if  there 
was  a  post  situated  and  maintained  In  dan- 
gerous proximity  to  the  track  and  at  a  dis- 
tance that  would  not  clear  a  brakeman  or 
switchman,  and  if  they  believed  that  the 
plaintiff  was  injured  because  of  the  position 
and  proximity  of  the  post,  and  the  position 
and  proximity  of  the  post  was  the  proximate 
cause  of  the  injury,  then,  under  the  pleadings 
In  the  case,  the  plaintiff  could  not  recover 
and  to  find  for  defendants.  Appellants  urge 
that  since  appellee's  right  to  recover  is  based 
upon  specific  allegations  that  the  injury  was 
due  to  the  negligence  of  the  servants  of  de- 
fendants in  the  movements  of  the  engine  and 
cars,  his  right  to  recover  should  have  been  re- 
stricted to  the  allegations  made  in  his  peti- 
tion. The  court,  in  its  general  charge,  so  re- 
stricted his  right,  and  fully  and  clearly  in- 
structed the  Jury  with  reference  to  the  Influ- 
ence of  the  proximity  of  the  post  upon  appel- 
lee's right  to  recover,  and  no  special  charge  up- 
on the  point  was  necessary.  But  If  the  general 
charge  had  not  been  sufficiently  full  and  spe- 
cific upon  that  point,  it  would  not  have  been 
proper  to  give  the  special  charge  requested, 
because  it  was  incorrect  as  a  proposition  of 
law  m  that  It  did  not  Incorporate  the  prin- 
ciple that  In  order  to  defeat  a  recovery  the 
proximity  of  the  post  must  have  been  the  sole 
proximate  cause  of  appellee's  Injury.  Gas 
Co.  V.  Speegle  (Tex.  Civ.  App.)  60  8.  W.  885; 
Gonzales  v.  Galveston,  84  Tex.  6, 19  S.  W.  284, 
31  Am.  St  Rep.  17;  Railway  v.  McClaln.  80 
Tex.  94.  16  S.  W.  789;  Railway  v.  Rea  (Tex. 
Sup.)  87  S.  W.  324.  The  assignment  present- 
ing the  point  Is  overruled. 

By  their  seventh  assignment  appellants 
complain  that  the  verdict  of  the  Jury  was 
against  the  uncontroverted  testimony,  in  that 
the  evidence  showed  that  plaintiff  was  caught 
between  a  shed  post  and  a  car ;  that  the  posi- 
tion of  the  post  was  such  that  there  was  no 
room  for  a  person  to  stand  In  safety  between 
the  post  and  the  track  while  the  car  was 
being  moved,  that  plaintiff  had  opportunity 
to  know  and  must  have  known  of  the  position 
of  the  post,  and  that  he,  therefore,  in  placing 
himself  between  the  post  and  the  car  assum- 
ed the  risk  of  Injury.  This  assignment  Is  not 
well  taken.  The  undisputed  evidence  having 
shown  that  the  engine  crew,  under  the  rules 
and  custom  observed  in  the  yard,  had  no 
right  to  move  the  car  under  the  shed  until 
appellee  gave  them  the  signal  to  do  so,  the 
mere  fact  that  appellee  might  have  known 
that  he  could  not,  with  safety,  stand  between 
the  post  and  a  moving  car  did  not  deprive 
him  of  the  right  to  presume  that  the  train 
crew  would  conform  to  the  rule  and  practice 
theretofore  observed,  and  would  not  move 
the  cars  without  a  signal  from  him,  and  be 
did  not  assume  the  risk  arising  from  their 
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failure  to  bo  obserye  such  rules  and  prac- 
tices. Railroad  v.  Courtney,  30  Tex.  Civ. 
App.  544.  71  S.  W.  807;  Railroad  v.  Rea, 
supra;  Railway  v.  Kelly,  34  Tex.  Civ.  App. 
21,  80  S.  W.  1077.  Appellee,  having  the  right 
to  assume  that  the  engine  crew  would  observe 
the  rules  requiring  them  to  await  his  signal 
before  moving  the  cars  into  the  shed,  was  not 
guilty  of  contributory  negligence  in  going  be- 
tween the  post  and  the  car  to  arrange  the 
coupling.  He  was  not  required  to  anticipate 
and  guard  against  injuries  which  could  result 
to  him  only  through  the  negligence  of  the 
crew. 

The  nineteenth  assignment  complains  that 
the  verdict  is  excessive.'  The  evidence  show- 
ed that  Neal  was  caught  and  mashed  between 
a  shed  post  and  a  box  car;  that  he  was  ren- 
dered imconsclous,  his  collar  bone  broken,  his 
arm  dislocated,  a  rib  fractured,  bis  hand  cut, 
and  that  he  was  mashed  through  the  breast; 
that  be  suffered  great  pain ;  that  he  is  ner- 
vous and  easily  excited,  cannot  rest  or  sleep 
at  night ;  has  a  continual  ringing  In  the  bead ; 
suffers  from  palpitation  of  the  heart;  some- 
times can  only  sleep  in  a  chair;  has  double 
vision  and  bis  hearing  was  Impaired;  that 
he  was  30  years  old  when  injured,  was  strong 
and  healthy,  and  weighed  185  pounds;  that 
since  his  injury  he  Is  never  well ;  weighs  153 
pounds  and  that  his  condition  Is  steadily 
growing  worse.  We  do  not  think  the  verdict 
was  excessive,  and  the  assignment  Is  over- 
ruled. 

The  other  assignments  of  error  presented 
by  appellants  have  been  examined  by  us,  and 
In  our  opinion  no  reversible  error  is  shown 
by  any  of  them. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 


WESTON  V.  MEEKER. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1008.) 

1.  BotritbAsiES— Deterkination  —  Confxict- 
iifo  Caixs. 

In  determining  Iwundaries  where  there  are 
conflicting  calls,  calls  for  course  and  distance 
must  yield,  first,  to  natural  objects,  and,  sec- 
ond, to  artificial  objects. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  8,  Boundaries,  §  12.] 

2.  Saks  —  StTBVSYS  —  Pbesumptiors  or  CoE- 

BECTKESS. 

Ill  determining  a  boundary  line.  It  must  be 
presumed,  in  the  absence  of  adverse  testimony, 
that  the  surveyors  who  ran  out  the  lines  of  the 
survey  and  its  subdivisions  did  their  duty,  and 
that  ue  calls  in  their  field  notes  spoke  the  truth, 
were  consistent  with  each  other,  and  negative 
any  conflict  between  them. 

3.  Same. 

Defendant  and  his  grantors  having  been  for 
many  years  in  actual  possession  of  a  disputed 
strip  of  land  along  plaintiff's  boundary,  claiming 
a  fence  as  the  boundary,  and  that  line  not  being 
shown  to  be  inconsistent  with  the  true  line  as  it 
might  have  been  determined  by  the  calls  in  the 
field  notes  of  a  survey  for  natural  and  artificial 


objects,  plaintiff  caimot  show  that  the  disputed 
land  is  included  in  his  tract,  and,  the  burden 
to  prove  such  fact  being  on  him,  he  cannot  re- 
cover; there  being  no  conflicting  calls  in  the 
original  field  notes  of  tlie  survey  nor  in  the  field 
notes  in  the  deed  under  which  piaintifC  claims, 
so  as  to  authorize  the  boundary  to  be  located  by 
course  and  distance ;  the  field  notes  of  the  deeds 
under  which  the  parties  claim  not  showing  a 
conflict  in  the  boundary  line;  ail  the  bearing 
trees  called  for  having  been  totally  destroyed, 
leaving  no  trace  upon  the  ground  of  where  they 
stood ;  and  it  being  impossible  to  show  that  the 
calls  for  bearing  trees  conflict  either  with  the 
calls  in  the  field  notes  for  artificial  objects,  such 
as  rock  mounds,  or  with  course  and  distance. 

4.  Appeai/— Review— Habmlebs  £iSBOR. 

Where  plaintiff  in  trespass  to  try  title  has 
failed  to  show  that  defendant  is  in  possession  of 
any  land  which  was  plaintiff's  property,  the  is- 
sue of  limitations  raised  by  defendant's  plea  and 
any  error  of  the  court  in  regard  thereto  are  im- 
material. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4035.] 

5.  Adverse  Possession- BIlements. 

In  trespass  to  try  title,  defendant's  plea  of 
the  lO-years  statute  of  limitations  is  supported 
by  proof  that  from  the  time  his  remote  grantor 
fenced  the  land  in  1885  or  1886.  and  for  more 
than  10  years  before  the  suit,  defendant  and  his 
grantors  held  continuous,  exclusive,  adverse,  and 
peaceable  possession  of  the  land,  using  and  en- 
joying it. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

6.  BouNnABiES— Aoreeuemt- Mistake  —  Es- 
toppel. 

If  plaintiff  and  defendant's  grantor  In  lo- 
cating a  boundary  fence  acted  under  a  mistake 
that  the  line  thereof  was  the  boundary  line, 
neither  would  be  estopped  from  showing  that  it 
was  not  in  fact  the  real  boundary  line  or  from 
showing  where  such  line  really  is,  and  plain- 
tiff not  having  represented,  nor  induced  defend- 
ant to  believe,  when  defendant  purchased,  that 
the  fence  was  on  the  line,  defendant  is  in  no 
better  position  than  his  grantor,  and  plaintiff 
was  not  estopped  to  show  that  the  fence  was  lo- 
cated by  mistake  and  was  not  on  the  line. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  i  230.] 

7.  Appeai^— Habmless  Ebbob. 

In  trespass  to  try  title,  error  in  holding 
that  plaintiff  was  estopped  to  deny  that  a  fence 
was  on  a  boundary  line  by  liaving  agreed  to  its 
location  was  harmless  where  he  failed  to  prove 
that  it  was  not  on  the  line,  and  where  defend- 
ant established  a  plea  of  limitations. 

8.  Bocndabies  —  Estoppel  —  Elements  — 
Knowledge  of  Facts. 

In  trespass  to  try  title  involving  land  along 
a  boundary  line,  defendant  was  not  estopped  to 
claim  title  to  the  land  by  limitation.or  otherwise 
because  of  any  act  of  his  remote  grantor  while 
acting  as  a  commissioner  in  the  partition  of 
plaintiff's  grantor's  ancestor's  estate ;  it  appear- 
ing that  if  the  report  of  partition  signed  by  him 
embraced  the  disputed  land  he  did  not  know  it, 
and  that  the  surveyor  for  partition,  who  was, 
also,  a  commissioner,  recognized,  in  such  remote 

grantor's  presence  that  the  fence  now  claimed 
y  defendant  as  the  boundary  was  (he  boundary. 

Appeal  from  District  Court,  Kerr  County; 
R.  H.  Burney,  Judge. 

Trespass  to  try  title  by  M.  F.  Weston 
against  E.  C.  Meeker.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AiHrmed. 

Lee  Wallace  and  W.  G.  Garrett,  for  appel- 
lant   Burnett  &  Burnett,  for  apiiellee. 
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NEILL,  J.  Tbls  Is  an  action,  in  the  ordinary 
form  or  trespass  to  try  titie,  brought  by  ap- 
pellant against  the  appellee  to  recover  a  strip 
of  land  containing  14%  acres,  which  Is  spe- 
clflcally  described  in  plaintUTa  petition  and 
is  a  part  of  survey  No.  113,  scrip  No.  506,  in 
the  name  of  Samuel  Wallace,  situated  In  Kerr 
county.  The  defendant  answered  by  pleas  of 
not  guilty,  the  statute  of  limitation  of  5  and 
10  years,  improvements  In  good  faith,  and 
pleaded  specially  that  he  and  plaintiff  own 
adjoining  lands,  and  that  the  upper  or  north 
line  of  his  land,  which  Includes  the  strip  in 
controversy,  has  been  located  and  fenced 
where  It  now  is,  agreed  to  and  acquiesced  In 
as  the  north  boundary  line  for  more  than  10 
years  by  all  persons  Interested  in  the  adjoin- 
ing surveys,  including  plaintiff  and  those 
through  whom  he  claims;  that  the  comers 
and  bearing  trees  called  for  In  the  field  notes, 
or  nearly  all  of  them,  have  been  lost  or  de- 
stroyed, but  that  the  line  claimed  by  him  is 
the  true  boundary  line  of  his  and  plaintiff's 
lands,  or  if  not,  it  has  been  fenced,  agreed 
to  and  acquiesced  in  by  the  owners  and  all 
parties  Interested  therein  for  more  than  10 
years;  that  when  he  bought  the  premises 
said  line  was  pointed  out  to  him  as  the  true 
boundary  line,  and  was  so  recognized  by 
plaintiff  who  bought  his  land  prior  to  the  time 
defendant  purchase*  his,  and  that  he,  de- 
fendant, relied  on  the  fence  being  the  true 
boundary  line  between  them;  that  plaintiff 
has  received  and  Inclosed  all  the  land  t>ought 
and  owned  by  htm,  but  that  he  claims  his 
eastern  line  should  be  1,770%  varas  long  so 
as  to  take  in  about  80  varas  of  defendant's 
northern  line — that  his,  plaintiff's  southern 
line  Is  1,020  varas  in  length  when  in  fact  it 
Is  1,060  varas  long— so  that  he  has  the  full 
quantity  of  land  he  purchased  or  is  entitled 
to,  but,  If  not,  he  is  estopped  from  asserting 
claim  to  any  part  of  the  premises  sued  for, 
the  same  being  a  part  of  defendant's  premis- 
es, and  the  boundary  line  having  been  estab- 
lished, agreed  to,  and  acquiesced  in  as  before 
alleged.  The  answer  concludes  with  a  prayer 
that  the  boundary  line  between  plaintiff  and 
defendant  be  fixed  where  the  fence  is  now 
located,  and  that  defendant  be  confirmed  In 
his  titie  to  and  possession  of  the  land  in  con- 
troversy. 

By  a  supplemental  petition  plaintiff  replied 
to  defendant's  answer  by  a  general  demur- 
rer, a  general  denial,  and  a  plea  of  estoppel 
in  which  It  was  averred:  "That  on  October 
24,  1901,  suit  was  filed  in  district  court  of 
Kerr  county,  Texas,  by  B.  N.  Harris  and 
others  against  S.  E.  Harris  and  others  enti- 
tled E.  N.  Harris  et  al.  vs.  S.  E.  Harris  et  al. 
and  numbered  501,  for  the  partition  of  the 
estate  of  B.  F.  Harris,  deceased,  which  in- 
cludes the  land  here  and  now  in  controversy, 
among  the  parties  to  said  suit  who  were  the 
heirs  of  said  B.  F.  Harris  who  had  died  intes- 
tate. That  at  the  May  term,  1902,  of  said 
court  James  Sellers  and  two  others  were  ap- 
pointed commissioners  by  said  court  to  parti- 


tion said  estate.  That  said  James  Sellers  and 
his  co-commissioners  partitioned  said  estate 
under  the  order  of  said  court,  and  filed  their 
report  thereof  In  said  cause  on  the  29th  day 
of  July,  1902,  which  said  report  was  approved 
and  adopted  by  said  court  and  made  the  judg- 
ment of  said  court  That  in  making  said  par- 
tition of  said  estate  said  commissioners  allot- 
ted and  set  apart  to  C.  C.  Harris,  one  of  the 
heirs  of  said  B.  F.  Harris  and  a  party  to 
said  suit,  the  land  now  here  In  controversy 
between  plaintiff  and  defendant  in  this  cause, 
which  said  allotment  by  said  commissioners 
was  made  the  judgment  of  said  court,  and 
title  to  said  land  vested  thereby  in  said  G.  C- 
Harris,  who  thereaTterward  conveyed  said 
land  to  this  plaintiff.  That  James  Sellers  is 
defendant  Meier's  predecessor  in  the  pre- 
tended titie  and  claim  set  up  by  said  defend- 
ant Meeker  to  the  land  herein  sued  for  by 
plaintiff.  That  if  said  James  Sellers  ever  set 
up  or  asserted  any  title  or  claim  to  said 
land  Involved  in  this  cause  it  was  at  the  time 
and  before  said  James  Sellers  and  bis  co-oom- 
mlssloners  partitioned  said  estate  and  made 
their  report  setting  apart  to  said  C.  C.  Harris, 
plaintitTs  vendor,  the  land  now  in  controver- 
sy in  this  cause.  Wherefore  plaintiff  says 
said  James  Sellers  by  setting  apart  to  plain- 
titTs vendor  the  land  Involved  in  tbls  con- 
troversy as  commissioner  of  partition  as 
aforesaid  was  and  is  estopped  to  thereafter- 
ward  assert  or  claim  any  title  to  said  land  by 
limitation,  and  his  siKcessor  in  title  or  claim 
defendant  Is  estopped  to  claim  title  to  said 
land  by  limitation."  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and,  upon  con- 
clusions of  fact  and  of  law  found  by  it,  judg- 
ment was  rendered  in  favor  of  the  defendant. 
The  conclusions  found  by  the  trial  judge  are 
as  follows: 

"Conclusions  of  Fact 

"First  I  find  that  the  strip  of  land  in  con- 
troversy in  this  suit,  being  about  14  acres,  is 
a  part  of  survey  No.  113,  patented  to  the 
heirs  of  Samuel  Wallace  December  18,  1840, 
containing  one-sixth  of  a  league  of  land.  The 
field  notes  of  said  survey  No.  113  are  as  fol- 
lows: 'Beginning  at  a  stake  on  the  bank  of  the 
(Guadalupe)  river,  the  upper  corner  of  sur- 
vey No.  112,  from  which  a  live  oak  bears  N. 
45  W.  1%  varas,  another  bears  S.  13%  B.  1% 
varas ;  thence  N.  45  E.  4,007  varas  to  a  stake 
and  mound ;  thence  N.  45  W.  1,020  varas  to  a 
stake  and  mound;  thence  S.  45  W.  4,169  varus 
to  a  cypress  on  the  bank  of  the  river  from 
which  another  bears  N.  64  W.  2^  varas,  an- 
other bears  S.  66  E.  %  varas;  thence  down 
the  river  with  its  meanders  to  the  place  of  be- 
ginning.' Plaintiff  and  defendant  own  differ- 
ent parcels  of  this  survey  No.  113,  and  they 
each  deralgn  title  from  a  common  source,  to 
wit,  from  one  Wm.  Speer,  who  held  title  to 
the  whole  of  said  survey  from  the  patentees. 

"Second.  On  January  30,  1875,  Wm.  Speer 
by  warranty  deed  conveyed  to  one  R.  B.  Jar- 
mon  418  acres  of  said  survey  No.  113,  being 


Digitized  by 


Google 


TVL.) 


WESTON  T.  MEEKER. 


463 


all  that  part  of  said  survey  fronting  on  the 
Guadalupe  river  and  which  Is  described  in 
the  deed  as  follows:  'Beginning  at  a  stake  on 
the  bank  of  the  river,  the  lower  comer  of 
original  survey  No.  113  and  the  upper  comer 
of  survey  No.  112  from  which  a  live  oak  12  In. 
bears  N.  45  W.  1%  varas  and  another  6  in. 
bears  8.  13^  E.  1^  varas;  thence  N.  45  E. 
with  the  lower  boundary  line  of  original  sur- 
rey No.  113,  2,236  varas;  thence  N.  45  W. 
1,020  varas  to  the  upper  N.  W.  boundary  line- 
of  original  survey  No.  113;  thence  S.  46  W. 
with  said  boundary  line  2,398  varas  to  a  cy- 
press 12  in.  on  the  bank  of  the  river,  the  up- 
per comer  of  original  survey  No.  113  and 
also  of  this  tract,  from  which  a  cypress  16  In. 
bears  N.  64  W.  2%  varas  and  another  24  In. 
bears  S.  56  E.  %  varas ;  thence  down  the  riv- 
er with  its  meanders  to  the  place  of  begin- 
ning.' This  deed  was-  filed  for  record  on 
January  30,  1875.  About  two  years  after- 
wards, on  January  27,  1877,  said  Wm.  Speer 
executed  another  warranty  deed  to  said  R.  B. 
Jarmon  to  the  same  418  acres  of  land  convey- 
ed in  deed  of  January  30,  1875,  and  the  same 
description  is  given,  except  that  In  this  latter 
deed  bearing  trees  are  called  for  at  the  S.  E. 
and  N.  W.  corners,  the  field  notes  being  as  fol- 
lows: 'Beginning  exactly  same  as  in  former 
deed  to  Jarmon;  thence  N.  45  E.  with  lower 
line  of  survey  No.  113,  2,236  varas  to  a  rock 
mound  from  which  a  pecan  6  In.  bears  S.  15 
B.  51^  varas  and  a  sycamore  6  in.  bears  S. 
28  W.  4%  varas;  thence  N.  45  W.  1,020  varas 
to  a  rock  motmd  on  the  upper  or  N.  W.  bound- 
ary line  of  survey  No.  113  from  which  a  live 
oak  14  In.  bears  S.  32  E.  47  varas;  another 
14  in.  bears  S.  6  W.  39  varas;  thence  8.  45 
W.  2,398  varas  to  a  cypress  12  in.  on  the 
bank  of  the  river,  upper  comer  of  original  sur- 
vey No.  lis,  bearings  same  as  in  former  deed ; 
thence  down  the  river  with  its  meanders  to 
the  place  of  beginning.'  This  deed  was  filed 
for  record  February  1,  1877.  On  January  11, 
1884,  R.  B.  Jarmon,  by  warranty  deea,  con- 
veyed said  418  acres  of  land  to  Chas.  Schreln- 
er,  which  deed  was  duly  recorded.  On  Jan- 
nary  12,  1886,  Chas.  Schreiner,  by  warranty 
deed,  conveyed  said  parcel  of  land  to  W.  A. 
Halle,  which  deed  was  duly  recorded  14tb  day 
of  January,  1885.  Said  W.  A.  Halle  died 
about  the  year  1887  and  on  the  3d  day  of 
March,  1897,  his  heirs  by  warranty  deed  con- 
veyed said  parcel  of  land  to  W.  P.  Ck>leman, 
and  on  May  25,  1901,  W.  P.  Coleman  con- 
veyed same  by  warranty  deed  to  James  Sel- 
lers. September  21,  1902,  James  Sellers,  by 
warranty  deed,  conveyed  to  Chas.  Celkers, 
and  on  July  31,  1904,  Chas.  Celkers,  by  war- 
ranty deed,  conveyed  to  Otto  Kouze,  and  on 
the  11th  day  of  December,  1906,  said  Otto 
Konze,  by  warranty  deed  duly  executed,  con- 
veyed to  the  defendant 

"Third.  On  January  10,  1877,  said  Wm. 
Speer  conveyed  by  warranty  deed  to  J.  H.  Da- 
vis 320  acres  of  land  ott  of  the  N.  E.  end  of 
said  survey  No.  113,  which  is  described  in 


said  deed  by  metes  and  bounds  as  follows: 
'Beginning  at  the  northern  corner  of  the  orig- 
inal survey  No.  113;  thence  S.  45  W.  1,770% 
varas  to  a  rock  mound  from  which  a  live 
oak  14  in.  In  diameter  bears  S.  32  E.  47  varas, 
another  14  in.  bears  S.  5  W.  39  varas;  thence 
S.  45  E.  1,020  varas  to  a  rock  mound  on  S. 
D.  boundary  line  of  original  survey  No.  113 
from  which  a  pecan  6  in.  bears  S.  15  E.  5^ 
varas  and  a  sycamore  6  in.  bears  S.  28  W. 
4V4  varas;  thence  N.  45  E.  1,770%  varas  with 
the  S.  E.  botmdary  line  of  original  survey 
to  a  stake  and  mound  for  the  eastern  comer 
of  this  survey  No.  113;  thence  N.  45  W.  1,020 
varas  to  the  place  of  beginning.'  This  deed 
was  filed  for  record  January  29,  1877.  On 
March  11,  1890,  said  J.  H.  Davis  conveyed 
said  320-acre  parcel  of  land  to  B.  F.  Harris. 
In  1892  said  B.  F.  Harris  died  intestate,  and 
in  1902  said  320-acre  parcel  of  land,  with  oth- 
er lands,  was  duly  partitioned  among  the 
heirs  of  said  B.  F.  Harris  by  a  Judgment  of 
the  district  court  of  Kerr  county,  Texas,  and 
thereafterwards  on  7th  day  of  December, 
1904,  plaintiff,  by  warranty  deed,  acquired 
title  to  that  part  of  said  original  survey  No. 
113,  being  the  820  acres  described  in  deed 
from  Speer  to  Davis  of  date  January  10, 1877. 

"Fourth.  The  line  called  for  In  the  deed 
from  said  Speer  to  J.  H.  Davis,  and  in  the 
deed  from  Speer  to  Jarmon,  of  date  January 
27,  1877,  as  the  dividing  line  between  the 
respective  parts  of  survey  No.  113  so  convey- 
ed (and  being  the  line  now  in  controversy), 
was,  on  or  before  January  10,  1877,  actually 
run  out  and  surveyed,  and  rock  mounds  with 
bearing  trees  given  fixed  at  the  points  where 
this  line  intersected  the  northwest  and  south- 
east boundary  line  of  survey  No.  113.  I  find 
that  such  bearing  trees  cannot  now  be  found 
and  identified. 

"Fifth.  I  find  that  W.  A.  Haile^  In  the  lat- 
ter part  of  the  year  1885,  or  the  early  part  of 
ISSG,  fenced  bis  said  418-acre  tract  and  built 
and  placed  his  fence  so  as  to  include  within 
his  inclosure  or  pasture  all  the  land  In  con- 
troversy in  this  suit.  Along  where  he  placed 
the  northeast  line  of  his  said  pasture  fence 
there  is  evidence  of  an  old  surveyed  line  with 
a  rock  mound  where  this  fence  intersected  the 
northwest  boundary  line  of  original  survey  No. 
113,  and  that  where  it  intersects  the  southeast 
boundary  line  of  said  original  survey  No.  113 
is  Just  on  top  of  the  bank  of  a  creek  in  the  bed 
of  which  sycamore  timber  grows.  I  find  that 
from  the  time  it  was  first  fenced  by  said  W. 
A.  Haile  the  land  in  controversy  has  been 
continuously  and  constantly  Inclosed  In  the 
same  inclosure,  and  that  the  said  Halle  and 
his  heirs,  for  a  period  of  more  than  ten  years, 
had  held  continuous,  exclusive,  adverse,  and 
peaceable  possession  of  the  land  In  contro- 
versy, using  and  enjoying  the  same,  and  that 
those  holding  through  and  under  said  Haile 
heirs  down  to  and  including  the  defendant, 
and  to  the  filing  of  suit  herein,  continued  to 
so  hold  consecutively  and  continuously  the 
said  land,  and  to  use  and  enjoy  the  same  dur- 
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Ing  all  of  said  time ;  tliat  tbe  fence  built  by 
W.  A.  Haile  around  said  land  was  kept  up 
and  maintained  by  bim,  his  heirs  and  those 
holding  under  him,  where  It  was  first  erected, 
along  the  line  in  controversy,  until  some  time 
In  the  latter  part  of  1904  or  early  part  of 
1905,  when  at  plaintiff's  request  he  and  one 
Otto  Konze,  who  then  owned  the  Jarmon  par- 
cel, reset  this  line  of  fence,  and  constructed 
a  new  fence  where  the  old  one  stood,  and 
where  they  then  each  beliered  the  true  divi- 
sion line  to  l>e;  that  this  fence  was  reset  on 
and  along  a  straight  line  run  by  the  county 
surveyor  at  the  instance  of  plaintiff,  because 
the  old  fence  was  not  in  a  straight  line  for 
tbe  whole  of  tbe  1,020  varas  of  its  length, 
but  varied  from  a  straight  line  at  some  points 
as  much  as  fifteen  (15)  steps ;  that  each  par- 
ty paid  one-halt  of  the  cost  of  this  new  line 
«f  fence,  which  was  in  all  about  ninety  or  one 
hundred  dollars.  Plaintiff  and  said  Konze 
{defendant's  vendor)  did  not  enter  into  any 
actual  agreement  that  this  new  fence  (which 
was  placed  upon  the  line  run  out  by  the  coun- 
ty surveyor)  should  t>e  oir  was  the  true  divi- 
sion line  between  their  respective  lands,  but 
«ach  at  the  time  believed  it  so  to  be  and  the 
plaintiff  recognized  it  as  the  division  line  be- 
tween his  land  and  that  now  held  by  defend- 
ant until  al)out  April,  1907,  and  was  so  recog- 
nizing it  when  defendant  purchased  from  said 
Konze  and  went  into  possession  of  said  land. 

"Sixth.  I  find  that  James  Sellers,  one  of 
'defendant's  vendors,  while  holding  title  and 
possession  of  the  Haile  parcel  of  land,  acted 
as  one  of  ttie  commissioners  of  partition  in 
partitioning  the  B.  F.  Harris  estate,  and  sign- 
«d  tbe  final  report  of  partition  filed  In  the 
matter  of  said  partition ;  that  if  said  report 
as  prepared  embraces  the  land  in  controversy, 
or  any  part  of  it  as  described  therein  when 
run  out  upon  the  ground,  said  Sellers  did  not 
know  it,  and  was  not  aware  of  it  at  the  time 
he  signed  said  report;  that  the  surveyor  J. 
H.  Davis  who  surveyed  said  Harris  land  for 
partition  and  who  was  also  one  of  the  com- 
missioners of  partition,  when  surveying  said 
Harris  lands  and  In  the  presence  of  said  Sel- 
lers, recognized  said  old  fence  line  and  rock 
mound  as  the  division  line  between  his  (Sel- 
lers') land  and  tbe  lands  belonging  to  the  B. 
F.  Harris  estate. 

"Seventh.  Defendant  purchased  bis  lands 
In  good  faith,  believing  he  was  getting  title 
to  all  the  land  Inclosed  within  his  fence,  and 
Including  tbe  land  in  controversy  in  this  suit 
-with  a  half  interest  in  the  new  division  line  of 
fence  erected  by  bis  vendor  Konze  and  the- 
plaintiff.  That  when  he  purchased  from 
Konze  in  December,  1906,  he  bad  no  knowl- 
edge or  notice  of  any  claim  by  tbe  plaintiff 
to  any  part  of  the  land  in  controversy  in  this 
-suit. 

"Eighth.  I  find  that  neither  the  northwest 
nor  the  northeast  corners  of  said  original  sur- 
vey No.  113  were  originally  established  upon 
the  ground,  which  fact  is  shown  by  the  field 
notes  of  the  patent  to  said  survey  of  land. 


I  further  find  that  by  running  out  said  survey 
from  the  Guadalupe  river  and  establishing 
its  southeast  comer  by  course  and  distance, 
and  from  this  southeast  comer  of  original 
survey  No.  113,  so  located,  run  out  plalntlfTs 
lands  by  course  and  distance  alone,  that  his 
lines  wUl  run  in  past  the  new  division  fence 
about  78  varas  upon  land  held  by  defendant, 
and  will  include  all  the  land  in  controversy  in 
this  suit,  but  I  do  not  find  that  this  is  where 
the  line  was  originally  run  by  said  Wm. 
Speer  when  he  sold  to  J.  H.  Davis,  and  plain- 
tiff has  failed  to  establish  by  a  preponderance 
of  the  evidence  that  said  division  line  was 
originally  surveyed  where  he  now  claims  it 
to  l>e. 

"Conclusions  of  Law. 

"First  The  burden  of  proof  was  upon  the 
plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  the  strip  of  land  in  controversy 
in  this  suit  was  in  fact,  as  run  out  and  sur- 
veyed upon  the  ground  at  the  time,  included 
in  the  field  notes  given  in  the  deed  from  Wm. 
Speer  to  J.  H.  Davis  of  date  January  10, 
1877,  and,  having  failed  to  do  this,  Judgment 
was  for  defendant 

"Second.  That  plaintiff  and  defendant's 
immediate  vendor.  Otto  Konze,  recognized 
the  old  fence  as  being  practically  their  divi- 
sion line,  and  they  having  agreed  to  straight- 
en this  line  of  fence  and  having  erected  a 
new  fence  Jointly  at  tbe  place  where  the 
parties  supposed  the  division  line  was,  each 
paying  half  tbe  expense,  and  plaintiff  having 
thereafterwards  for  two  years  before  filing 
this  suit  recognized  said  new  fence  as  the 
division  line  between  his  land  and  those  now 
held  by  defendant,  and  as  he  was  so  recog- 
nizing said  fence  as  the  division  line  at  the 
time  defendant  purchased  from  said  Konze 
and  went  into  possession  of  the  land  in  con- 
troversy, because  of  such  acquiescence  and 
recognition  as  to  said  division  line  by  plain- 
tiff as  well  as  those  from  whom  be  holds, 
that  the  plaintiff  should  not  now  be  permit- 
ted to  disturb  the  same  and  Is  estopped  to 
do  so. 

"Third.  Plaintiff  is  not  entitled  to  recover 
I>ecause  defendant  and  those  under  whom  he 
holds  have  title  to  the  land  in  controversy 
under  the  ten-years  statute  of  limitation. 

"Fourth.  Neither  defendant  nor  James  Sel- 
lers, his  vendor,  is  or  was  in  any  way  es- 
topped as  claimed  by  plaintiff  to  claim  title 
to  the  land  in  controversy  by  limitation  or 
otherwise,  I>ecause  of  any  act  of  said  James 
Sellers  as  a  commissioner  in  the  partition  ot 
the  B.  F.  Harris  estate." 

The  substance  of  the  first  assignment  of  er- 
ror is  that  the  court  erred  in  failing  and  re- 
fusing to  find  from  the  evidence  that  tlie 
traundary  lines  of  the  land,  as  described  in 
the  deed  from  Wm.  Speer  to  James  H.  Davis 
of  January  10,  1877,  executed  in  pursuance 
of  the  title  l)ond  made  by  the  grantor  to  the 
grantee  on  August  8, 1874,  as  run  out  and  es- 
tablished when  the  deed  was  executed,  em- 
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braced  the  land  In  controversy;  the  second 
complains  that  the  court  erred  In  finding  that 
plaintiff  had  failed  to  establish  by  a  pre- 
ponderance of  evidence  that  the  southwest 
boundary  line  of  the  tract  described  In  the 
deed  from  Speer  to  Davis,  which  is  the  dls- 
pnted  line,  was  originally  run  out  and  es- 
tablished on  the  ground,  where  plaintiff  now 
claims  it  to  be,  so  as  to  embrace  tbe  land  in 
controversy,  by  Speer  when  he  'biade  the 
deed  to  Davis ;  the  third,  that  the  court  err- 
«d  in  finding  there  was  sufficient  evidence,  or 
any  evidence  at  all,  to  support  the  theory 
that  the  boundary  line  claimed  by  defendant, 
cepi-esented  by  the  old  fence,  is  either  ex- 
actly or  approximately  the  true  boundary 
line  between  subdivision  of  survey  No.  113 
in  the  name  of  Samuel  Wallace  conveyed  by 
Speer  to  Davis  (plaintiff's  remote  vendor)  by 
deed  of  January  10,  1877,  in  pursuance  of 
bond  for  title  of  August  8,  1874,  and  the  sub- 
division (No.  8)  of  survey  No.  113,  subse- 
quently conveyed  by  Wm.  Speer  to  R.  B. 
Jarmon  (defendant's  remote  vendor)  by  deeds 
of  dates  respectively,  January  2,  1876,  and 
January  27,  1877;  the  fourth  Is  that  the 
court  erred  in  falling  and  refusing  to  find 
from  tbe  evidence  that  the  true  boundary 
line  between  plaintiff's  and  defendant's  land, 
according  to  metes  and  bounds  of  the  deed 
under  which  both  claim,  was  located  where 
plaintiff  claimed  it  to  t>e,  and  in  finding  that 
said  boundary  line  I>etween  the  parties  is 
where  defendant  claims  it  to  be;  and  the 
fifth  assignment  complains  that  the  court 
erred  in  refusing  to  find  from  tbe  evidence 
that  the  true  boundary  line  between  platn- 
tUTs  and  defendant's  land  was  established, 
located  and  reported  to  the  district  court  of 
Kerr  county  by  the  commissioners,  of  parti- 
tion appointed  by  said  court  to  partition  the 
estate  of  B.  F.  Harris,  deceased,  and  by  the 
Judgment  approved  and  adopted  where  plaln- 
tlfl*  claims  It  to  be,  and  in  finding  that  said 
boundary  line  between  plaintiff  and  defend- 
ant was  located  by  said  commissioners  of 
partition  and  adopted  by  said  court  where 
defendant  claims  it  to  be. 

As  these  assignments  are  cognate,  tbe  ap- 
pellant in  his  brief  has  grouped  them  and  as- 
serted this  proposition:  "Tbe  lines,  bounda- 
ries, and  corners  of  a  survey,  grant,  or  con- 
veyance of  land,  not  only  may,  but  must,  be 
established,  located,  and  Identified  on  the 
ground  by  running  out  said  lines  and  bounda- 
ries according  to  the  calls  of  said  survey, 
grant,  or  conveyance,  for  course  and  distance 
when  all  bearing  trees  called  for  have  been 
totally  destroyed,  leaving  no  trace  upon  the 
ground  or  in  available  testimony,  and  no 
more  reliable  mode,  data,  or  calls  for  identi- 
fication of  said  boundaries  are  available,  and 
'  in  such  contingency  calls  for  course  and  dis- 
tance are  amply  sufficient  to  Identify  and 
locate  on  tbe  ground  said  lines  and  bounda- 
ries and  corners,  and  must  be  followed  be- 
fore resort  can  be  had  to  less  reliable  meth- 
ods and  means  for  the  identification  and  lo- 
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cation  of  said  lines  and  boundaries."  We 
cannot  accede  to  this,  in  its  application  to 
the  evidence  In  this  case,  as  being  a  sound 
proposition  of  law.  It  Is  true,  tbe  rules  pre- 
vailing in  this  «tate  which  govern  in  deter- 
mining the  boundaries  where  there  are  con- 
flicting calls  are:  (1)  natural  objects;  (2) 
artificial  objects;  and  (3)  course  and  dis- 
tance. That  is  to  say,  calls  for  course  and 
distance  must,  in  case  of  conflict  in  the  calls, 
yield  to  either  of  the  two  first.  The  reason 
given  for  these  rules  Is  that  the  surveyor 
may  fall  into  error  in  making  field  notes  both 
as  to  course  and  distance  (the  former  no 
more  than  the  latter)  and  the  Commissioner 
of  the  Gloieral  Land  Office,  or  the  scrivener 
who  draws  a  deed  to  a  subdivision  of  an  orig- 
inal survey,  may  fail  into  like  error  by  omit- 
ting lines  and  calls,  or  Inserting  south  for 
north,  east  for  west  or  vice  versa.  "But, 
when  the  surveyor  points  out  to  the  owner 
rivers,  lakes,  creeks,  marked  trees,  and  lines 
on  the  land,  for  the  lines  and  comers  of  his 
land,  he  has  the  right  to  rely  upon  them  as 
the  best  evidence  of  his  true  boundaries,  for 
they  are  not  liable  to  change  and  the  fluctu- 
ations of  time,  to  accident,  or  mistake,  like 
course  and  distance;  and  hence  the  rule 
that  when  course  and  distance,  or  either  of 
them,  conflict  with  natural  or  artlflclal  ob- 
jects called  for,  they  must  yield  to  such  ob- 
jects as  being  more  certain  and  reliable. 
Stafford  v.  King,  30  Tex.  268,  94  Am.  Dec. 
304 ;  Gerald  v.  Freeman,  68  Tex.  201,  4  S.  W. 
256;  Thatcher  v.  Matthews,  105  S.  W.  317. 
In  the  case  last  cited  it  la  said  by  the  Su- 
preme Court:  "The  lines  as  actually  ran  and 
the  comers  as  actually  established,  when  con- 
sistent with  other  location  calls,  fix  the  true 
boundaries  of  the  survey.  The  location  of 
such  comers  may  be  proved  by  any  admis- 
sion of  evidence  sufficient  to  lead  to  a  belief 
of  the  fact.  It  may  be  that  surveyors  are 
careless  In  setting  stakes  at  corners  in  a 
prairie  where  there  are  no  natural  objects 
to  mark  their  exact  location,  or  that  it  is 
customary  with  them  to  use  a  stake  for 
marking  corners  of  a  very  unstable  character. 
Yet,  In  the  absence  of  proof  to  the  contrary, 
it  must  be  presumed  that  they  have  done 
their  duty,  and  have  marked  the  corners 
with  some  object  of  reasonable  permanence." 
But  in  this  case  no  conflicting  calls  are  ap- 
parent from  the  original  field  notes  of  survey 
No.  113,  nor  from  the  field  notes  In  the  deed 
made  by  William  Speer  to  James  H.  Davis. 
Nor  do  the  field  notes  of  the  deeds  under 
which  the  respective  parties  claim  show  any 
conflict  in  their  boundary  line.  The  difficulty 
in  determining  the  line  by  running  out"  the 
land  by  the  field  notes  In  the  deeds  under 
which  the  parties  respectively  deralgn  title 
Is  In  the  fact,  as  Is  indicated  by  the  proposi- 
tion under  consideration,  that  all  the  bearing 
trees  called  for  have  been  totally  destroyed 
leaving  no  trace  upon  the  ground  of  where 
they  stood.  It  cannot  now  be  shown  that  the 
calls  for  bearing  trees  conflict  tither  with 
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tbe  calls  In  the  field  notes  for  artificial  ob- 
jects, Buch  as  rock  mounds,  or  with  coarse 
and  distance.  In  tbe  absence  of  any  evidence 
to  tbe  contrary,  it  mnst  l>e  presumed  tbat 
the  surveyors  who  ran  out  the  lines  of  the 
survey  and  its  subdivisions  did  their  duty, 
and  that  the  calls  In  their  field  notes  spoKe 
tbe  truth,  were  consistent  with  each  oth^*, 
and  negative  any  conflict  between  them.  If 
neither  of  tbe  parties  bad  been  In  possession 
of  the  subdivision  owned  by  him,  which  each 
claims  embraces  the  strip  of  land  In  contro- 
versy, before  this  suit  was  Instituted,  and 
there  was  no  evidence  of  an  agreement  be- 
tween those  under  whom  they  respectively 
claim  as  to  the  establishment  of  a  boundary 
line,  or  of  acquiescence  In  a  boundary  line  by 
them.  It  may  be  that  a  total  destruction  of 
the  bearing  trees  and  obliteration  of  the  arti- 
ficial objects  called  for  in  the  field  notes 
would,  ex  necessitate  rel,  require  a  resort  to 
course  and  distance  to  fix  the  boundary  line. 
This,  •  however,  would  not  be  the  real,  but 
only  the  conventional,  boundary  line.  But 
such  Is  not  this  case.  Here  the  defendant 
and  those  under  whom  he  claims  had  been  In 
actual  possession  of  the  land  In  controversy 
for  many  years  before  this  suit  was  Institut- 
ed, claiming  the  "oM  fence"  as  the  boundary 
between  the  tract  owned  by  him  and  the  one 
owned  by  the  plaintiff.  As  tbe  line  thus 
claimed  is  not  shown  to  be  inconsistent  with 
the  true  boundary  line  as  It  might  have 
been  determined  by  the  calls  In  the  field 
notes  for  natural  and  artificial  objects,  the 
plalnticr  Is  necessarily  at  the  disadvantage 
of  not  being  able  to  show  that  the  land  In 
controversy  is  included  in  the  tract  claimed 
by  him.  Consequently,  as  the  burden  of 
proving  the  strip  of  land  In  controversy  Is  a 
part  of  his  tract,  he  cannot  recover.  But  the 
case  Is  not  wholly  without  evidence  affirma- 
tively tending  to  show  that  the  true  bound- 
ary line  Is  In  fact  where  the  defendant  claims 
that  It  is.  It  would  take  more  time  and 
space  than  can  be  given  to  It  to  recite  and 
discuss  the  evidence  tending  to  show  this 
fact,  but  It  consists  In  the  statements  of  de- 
ceased parties  who  were  shown  to  be  famil- 
iar with  the  corners  and  bearing  trees  called 
for  In  the  field  notes  of  the  survey  before 
such  objects  were  destroyed  and  obliterated, 
and  of  the  testimony  of  other  witnesses  tend- 
ing in  the  same  direction.  Wherefore  we 
overrule  the  five  assignments  of  error  upon 
which  the  proposition  Is  based,  and  concur 
in  and  adopt  tbe  findings  of  fact  of  the  trial 
Judge  of  which  such  assignments  complain. 

The  sixth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  In  finding  from  the 
evidence  that  from  the  time  W.  A.  Halle  first 
fenced  the  land  In  controversy  In  this  suit, 
said  W.  A.  Halle  and  his  heirs  and  those  hold- 
ing through  said  Halle  and  his  heirs,  all  ven- 
dors of  defendant  down  to  and  Including  de- 
fendant, held  and  used  said  land  In  contro- 
versy in  this  suit  and  claimed  title  thereto 
adver»-ely  to  plaintiff's  vendors  and  plaintiff 


for  a  period  of  10  years  before  and  to  the 
filing  of  this  suit." 

And  the  seventh  is:  "The  court  erred  in 
finding  for  defendant  upon  his  plea  of  limita- 
tion of  ten  years  because  the  evidence  shows 
that  defendant  and  those  under  whom  be 
claims,  his  predecessors  in  title,  had  not  for 
a  period  of  ten  years  before  tbe  filing  of  this 
suit  held  continuous,  exclusive,  and  peace- 
able possession  of  the  land  in  controversy  in 
this  suit  using,  enjoying  and  claiming  the 
same  adversely  to  plaintiff  and  those  under 
whom  he  claims,  his  predecessors  In  title." 

It  is  contended  under  these  assignments 
that  the  evidence  falls  to  show  that  defend- 
ant and  those  under  whom  he  claims  had, 
for  a  period  of  10  years  before  this  suit  was 
filed,  held  continuous,  exclusive,  peaceable. 
and  adverse  possession  of  the  land  in  contro- 
versy, using  the  same  under  a  claim  of  right 
adverse  and  hostile  to  plaintiff  and  those  un- 
der whom  he  claims.  The  issue  of  limita- 
tion Is  material  only  upon  the  assumption 
that  the  land  lit  controversy  is  embraced  in 
plaintiff's  deed,  and  Is  not  Included  in  that 
of  the  defendant.  As  the  burden  was  upon 
plaintiff  to  prove  the  truth  of  such  assump- 
tion, and  he  has,  as  we  have  found,  failed 
to  make  such  proof,  the  issue  becomes  one  of 
no  moment.  For  It  is  only  when  a  defend- 
ant is  in  possession  of  land  shown  to  be  tbe 
property  of  the  plaintltf  that  It  becomes  nec- 
essary to  Invoke  the  statute  of  limitation  to 
protect  his  possession.  We  feel,  therefore, 
that  we  are  not  required  to  give  the  question 
the  thorough  consideration  and  extended  dis- 
citsslon  that  we  would  if  It  were  the  Issue 
upon  which  alone  the  rights  of  the  parties 
depended.  It  Is  deemed  sufiiclent  to  say  that 
the  evidence  reasonably  tends  to  support  the 
findings  of  the  trial  Judge  hereinbefore  Cop- 
ied upon  the  issue,  and  that  we  adopt  them 
as  our  conclusions  of  fact  upon  the  Issue: 
and,  without  further  discussion,  to  hold  tbat 
such  facts  are  sufficient  to  support  the  de- 
fendant's plea  of  the  lO-years  statute  of  limi- 
tation. 

The  adoption  of  the  conclusions  of  fact 
found  by  the  trial  Judge  upon  the  issue  of 
limitation,  also  disposes  of  tbe  eighth  assign- 
ment of  error  which  Is:  "The  court  erred  in 
finding  for  defendant  upon  bis  plea  of  title 
by  limitation  of  ten  years  because  the  evi- 
dence shows  that  the  land  in  controversy  in 
this  suit  is  not  embraced  In  the  deed  from 
Wm.  Speer  to  R.  B.  Jarmon  or  any  subse- 
quent deed  under  which  defendant  claims 
title  thereto,  and  that  there  is  no  privity  of 
estate  or  title  as  to  said  land  between  de- 
fendant and  those  under  whom  he  seeks  to 
claim  title  thereto  or  between  any  two  of 
those  under  whom  he  seeks  to  claim  and 
hold  said  land  by  limitation  of  ten  years 
such  fls  would  warrant  the  tacking  of  the 
possession  and  adverse  claim  of  title  of  an- 
other so  as  to  make  up  a  continuous  period 
of  ten  years'  possession  and  adverse  claim  of 
title  against  plaintifC  and  his  vendors  before 
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the  filing  of  this  gult"  If  either  plainUff 
failed  to  prove  that  the  strip  of  land  In  con- 
troTersy  was  embraced  bj  his  deed,  or  de- 
fendant established  title  thereto  under  the 
ten-years  statute  of  liqiiitations,  It  becomes  a 
matter  of  no  moment  whether  the  court  er- 
red In  finding  that  plaintiff  and  Otto  Konze 
(defendant's  Immediate  vendor)  recognized 
the  old  fence  as  being  practically  their  divi- 
sion line,  and  that  it  was  so  recognized  when 
defendant  purchased  from  Konze  and  went 
Into  possession.  However,  the  facts  are  suf- 
licient  to  sustain  such  finding.  But  it  Is  the 
third  conclusion  of  law  based  upon  these 
findings,  rather  than  the  sufficiency  of  the 
evidence  to  support  them,  that  is  assailed  by 
the  ninth,  tenth,  and  eleventh  assignments  of 
error.  We  hardly  think  the  facts  were  sulB- 
eient  to  warrant  the  court  In  concluding  as 
a  matter  of  law  that  plaintiff  was  estopped 
by  reason  thereof  from  asserting  title  to  the 
land  as  against  the  defendant.  There  was 
no  agreement  between  plaint  iff  and  Konze 
when  the  line  along  the  old  fence  was 
straightened,  and  the  new  fence  erected  by 
them  thereon,  that  such  line  was  or  should 
be  the  boundary  between  their  land.  If  they 
acted  under  a  mistaken  belief  that  It  was  the 
line,  and  the  fence  was  put  there  by  reason 
of  such  mistake,  neither  of  the  parties  would 
he  estopped  from  showing  that  It  was  not  In 
fact  the  real  boundary  line,  or  from  showing 
where  such  line  really  Is.  And  there  l)elng 
no  representation  on  the  part  of  the  plain- 
tiff when  defendant  purchased  that  the  fence 
was  on  the  line,  nor  evidence  that  he  was  In- 
duced to  believe,  by  any  act  of  plalntlfT,  that 
the  fence  was  the  line,  he  occupied  no  better 
position  In  relation  thereto  than  bis  vendor, 
and  no  equity  barred  the  plaintiff  from  show- 
ing. If  he  could,  that  the  fence  was  placed 
there  by  mistake,  and  that  It  was  not  on  the 
line.  But  in  view  of  the  fact  that  the  plain- 
tiff failed  to  prove  that  it  was  not  the  line 
between  his  and  defendant's  premises,  and  of 
the  further  fact  that  the  evidence  established 
defendant's  plea  of  10  years'  limitation,  the 
error  complained  of  by  these  assignments  Is 
immaterial. 

There  Is  no  error  In  the  court's  fourth  con- 
elnsion  of  law,  as  is  complained  of  in  the 
twelfth  assignment  of  error,  and  It  Is  over- 
ruled. 

The  thirteenth,  which  complains  of  the 
court's  overruling  plalntlfTs  motion  for  a  new 
trial,  for  the  reasons  set  out  In  previous  as- 
signments of  error,  Is  also  overruled. 

No  error  Is  shown  that  requires  a  reversal 
of  the  judgment,  and  It  Is  afllrmed. 


UNDLY  V.  LINDLY  et  al." 

(Court  of  Civil  Appeals  of  Texas.     March  21, 

1908.     Rehearinir  Denied  April  11,  1908.) 

1.  Insane  Persons— Guabdian  Ad  Litem. 

Where,  in  an  action  for  partition,  the  court 
permitted  one  J.  to  act  in  t>ehalf  of  one  of  the 

•Writ  of  error  granted  by  Supreme  Court. 


defendants  who  was  alleged  to  be  of  unsound 
mind,  and  recognized  him  throughout  as  a  suit- 
able representative  for  snch  defendant,  this  was 
tantamount  to  an  appointment  of  J.  for  that 
purpose,  and  the  fact  that  the  answer,  which 
was  in  the  nature  of  a  cross-bill,  and  sought  to 
set  aside  a  conveyance  from  defendant  to  plain- 
tiff as  obtained  through  undue  influence,  was 
filed  on  the  initiative  of  J.  and  prosecuted  as 
next  friend,  instead  of  as  guardian  ad  litem,  was 
immaterial. 

2.  Sake. 

Where,  in  an  action  for  partition,  a  deed 
to  plaintiff  from  one  of  defendants  who  was  al- 
leged to  be  of  unsound  mind  was  sought  to  be 
set  aside  as  obtained  through  undue  influence, 
it  was  discretionary  with  the  trial  court  to  in- 
quire into  the  mental  condition  of  defendant  in 
limine,  or  to  hear  the  evidence  and  submit  the 
question  to  the  jury  with  the  other  issues  in 
the  case. 

3.  Husband  and  Wife  —  Convetanck  bt 
Husband  to  Wife — Communitt  Pkopebtt. 

The  hnsband  alone  can  convey  community 
property,  and  ordinarily  he  has  absolute  domin- 
ion over  it,  and  may  dispose  of  it  without  his 
wife's  consent,  if  not  done  for  the  purpose  of 
defrauding  her;  and  hence  a  deed  whereby  a 
husband  conveyed  to  his  wife  with  her  consent  a 
life  interest  in  community  land,  with  remainder 
to  certain  of  their  children,  was  binding  on  the 
wife. 

4.  Same. 

The  right  of  a  married  woman  to  acquire 
and  bold  real  or  personal  property  by  gift,  de- 
vise, descent,  or  purchase  is  as  absolute  as  that 
of  the  husband;  and  hence  a  deed  whereby  a 
husband  conveyed  to  his  wife,  with  her  consent, 
a  life  interest  in  community  land,  with  remain- 
der to  certain  of  their  children,  was  not  govern- 
ed by  the  doctrine  of  election,  and  the  wife  could 
not  thereafter  renounce  the  deed  and  claim  an 
absolute  title  to  half  the  land  as  her  community 
interest  therein. 

5.  Same. 

A  husband  who  was  about  80  years  old 
conveyed  to  his  wife,  who  was  of  like,  age,  a  life 
estate  in  their  community  land,  with  remainder 
to  certain  of  their  children  who  had  not  been 
previously  provided  for.  Held,  in  partition  in 
which  plaintiff  relied  on  the  invalidity  of  the 
deed,  that  the  evidence  showed  a  consent  by  the 
wife  to  the  conveyance,  so  that  she  was  bound 
by  accepting  it. 

6.  Same. 

A  hnsband  conveyed  to  his  wife  with  her 
consent  a  life  estate  in  community  land  con- 
taining SS8  acres,  with  remainder  to  certain  of 
their  children.  The  deed  gave  the  number  of 
acres  and  a  specific  description  of  each  parcel, 
and  added:  "So  as  to  contain  .588  acres."  Beld, 
that  the  entire  estate,  and  not  only  the  hu»» 
band's  interest,  was  conveyed. 

7.  Deeds  —  Validity— Undue  Influence  — 
sufticienct  of  evidence. 

In  an  action  for  partition  of  land,  evidence 
held  to  warrant  findings  that  one  of  defendants 
was  at  the  time  of  executing  deeds  to  plaintiff 
of  unsound  mind,  and  that  the  execution  of  the 
deeds  was  procured  through  the  exercise  of  un- 
due influence  by  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  le.  Deeds,  H  63»-642.] 

8.  Evidence— Parol  Evidence— Deeds. 

The  delivery  and  acceptance  of  a  deed  binds 
the  grantee  according  to  its  terms  whether  the 
grantee  understood  them  or  not.  and  its  legal 
effect  cannot  ordinarily  be  varied  or  limited  by 
parol  evidence,  except  on  allegation  and  proof 
of  mutual  mistake  or  fraud. 

fEd.  Note. — For  oases  in  iKiitit.  see  Cent.  Dig. 
vol.  20.  Evidence,  H  171!)-172a] 
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Appeal  from  District  Court.  Hunt  County ; 
R.  I;.  Porter,  Judge. 

Action  by  J.  M.  Lindly  against  Harlln  Llnd- 
ly  and  others.  Prom  the  Judgment,  plaintiff 
appeals.    Affirmed. 

Thompson  &  Manning  and  Jones  &  Connor, 
for  appellant.  T.  D.  Starnes,  Mulkey  &  Ham- 
ilton, and  ^Looney  &  Claris,  for  appellees. 

TALBOT,  J.  Appellant  Instituted  this  suit 
in  the  district  court  of  Hunt  county,  Tex.,  on 
the  25th  day  of  April,  190ff,  against  the  appel- 
lees for  partition  of  600  acres  of  land  situated 
in  Hunt  and  Delta  counties,  alleging  in  his 
petition  that  he  was  the  owner  in  fee  simple 
of  an  undivided  one-half  interest,  and  that 
appellees  were  the  owners  of  the  other  un- 
divided one-half  interest  in  said  lands.  On 
the  22d  day  of  May,  1906,  all  of  the  defend- 
ants, except  Sallie  Lindly,  filed  their  original 
answer,  consisting  of  general  demurrer  and 
general  denial.  On  the  4th  day  of  February, 
190T,  the  defendant,  Sallie  Lindly,  filed  for 
herself  an  answer,  stating.  In  substance,  that 
the  land  described  in  plaintifTs  petition  was 
the  community  property  of  herself  and  her 
deceased  husband,  Jahu  Lindly;  that  her 
said  husband  died  March  19,  1906,  and  on  the 
6th  day  of  April  of  the  same  year  she  deeded 
to  the  plaintiff  her  entire  interest  in  said 
land,  with  the  understanding  that  she  should 
have  the  rent  thereof  for  the  year  1906,  and 
that  she  did  not  claim  any  title  to  or  Interest 
in  her  said  husband's  interest  in  said  land. 
She  further  alleged  that  no  demand  had  been 
made  upon  her  for  possession  of  the  land,  or 
a  partition  of  the  same,  and  that  she  desired 
to  account  to  her  codefendants  for  the  rent 
of  their  undivided  one-half  interest  in  all  of 
said  lands,  pay  the  same  to  them,  and  deliver 
possession  of  their  interest  In  said  lands  to 
them.  On  the  12th  day  of  February  Asa  Jer- 
nlgan,  acting  as  the  next  friend  of  Sallie 
Lindly,  filed  an  answer  in  her  behalf,  alleging 
that  she  was  a  person  feeble  and  of  unsound 
mind;  that  she  was  88  years  old,  illiterate, 
and  so  weak  and  infirm  in  mind  and  body 
that  she  was  unable  to  comprehend  her  prop- 
erty rights  or  to  manage  her  affairs;  that 
,for  many  years  the  plaintiff  had  been  the  con- 
fidential manager  and  agent  of  the  said  Sal- 
lie Lindly,  enjoying  her  implicit  confidence; 
that  immediately  after  the  death  of  her  said 
husband  the  plaintiff,  although  having  receiv- 
ed more  from  the  estate  than  any  other  heir, 
and  more  than  bis  entire  share,  at  once  began 
to  devise  a  scheme  whereby  he  could  get  pos- 
session of  and  title  to  one-half  of  all  of  the 
property  of  the  said  Sallie  Lindly  and  Jahu 
Lindly,  deceased,  consisting  of  about  600  acres 
of  land ;  that  so  completely  was  the  said  Sal- 
lie Lindly  under  the  influence  and  control  of 
plaintiff  that  she  was  willing  to  sign  any  sort 
of  an  instrument  or  conveyance  he  might  re- 
quire her  to  sign,  and  that,  because  of  her 
great  age,  her  weak  mind,  and  the  undue  In- 
fluence exercised  over  her  by  the  plaintiff,  she 


executed  the  deeds  under  which  plaintUE 
claims  title  to  the  lands  involved  In  this  suit ; 
that  plaintiff  procured  said  deeds  to  be  exe- 
cuted for  the  purpose  of  defrauding  the  said 
Sallie  Lindly  out  of  the  land  conveyed,  and 
that.  If  said  deeds  are  allowed  to  stand,  she 
will  be  left  without  any  property,  and  on  the 
mercy  of  her  friends  and  relatives.  The  said 
Jernigan,  as  her  next  friend,  further  pleaded 
that  the  said  Sallie  Lindly  was  entitled  to  a 
life  estate  in  all  of  the  lands  described  in 
plaintiff's  petition,  and  that  the  answer  filed 
by  her  on  February  4, 1907,  was  signed  by  her 
at  the  instance  of  and  through  the  influence 
of  plaintiff.  The  prayer  of  this  pleading  was 
that  the  deed  by  Sallie  Lindly  to  plaintiff  be 
canceled,  and  that  a  receiver  be  appointed  to 
take  charge  of  her  property  and  manage  the 
same  for  her.  On  the  6th  day  of  May,  1907, 
the  defendants  other  than  Sallie  Lindly  filed 
an  amended  answer,  wherein  they  pleaded  a 
general  denial,  and.  In  substance,  that  the 
lauds  in  controversy  on  the  28th  day  of  Janu- 
ary, 1899,  were  the  community  property  of 
Jahu  Lindly,  deceased,  and  Sallie  Lindly,  and 
on  that  date,  for  love  and  affection,  the  said 
Jahu  Lindly  conveyed  all  of  said  land  to  the 
said  Sallie  Lindly  for  life,  with  remainder  to 
those  of  their  children  to  whom  they  had  not 
given  any  land;  that  the  defendants  were 
such  children,  and  that  they  and  the  said  Sal- 
lie 'Lindly  received  and  accepted  said  deed, 
and  that  the  said  Sallie  Lindly  claimed  the 
land  thereunder,  using  and  enjoying  the  same 
until  some  time  after  the  death  of  Jahu  Lind- 
ly, which  occurred  March  19,  1906.  These  de- 
fendants further  alleged  that  plaintiff  was 
one  of  the  children  of  the  said  Jahu  and  Sal- 
lie Lindly,  and  that  they,  before  the  deed  of 
January  27,  1899,  was  executed,  had  deeded  to 
him  as  a  gift  tracts  of  land  in  Hunt  county ; 
that  plaintiff  had  no  title  to  the  property  in 
controversy,  and  should  be  excluded  from  par- 
ticipation in  the  ownership  thereof.  On  the 
same  date  appellant  and  his  mother,  Sallie 
Lindly,  by  her  attorney,  J.  S.  Sherrili,  filed  mo- 
tions to  strike  out  the  answer  of  Asa  Jernigan, 
filed  as  next  friend  of  Sallie  Lindly.  These 
motions  were  overruled,  and  Sallie  Lindly  by 
her  attorney  filed  her  first  supplemental  an- 
swer In  reply  to  the  Asa  Jernigan  answer,  spe- 
cially denying  that  he  had  any  authority  to  act 
for  her,  that  the  answer  was  filed  without  her 
knowledge  or  consent,  and  further  specially 
denying  the  allegations  therein,  to  the  effect 
that  she  was  mentally  Incapable  of  under- 
standing the  nature  and  effect  of  the  deed  she 
made  to  her  son,  and  that  he  procured  the 
same  through  undue  infiuence,  alleging  In  her 
answer  that  she  made  the  deed  of  her  own  free 
will  and  accord,  and  that  it  was  then,  and  is 
yet,  her  desire  for  him  to  have  her  part  of  the 
community  estate.  On  the  same  date  appellant 
filed  his  first  supplemental  petition,  demur- 
ring to  defendant's  first  amended  answer,  and 
specially  replying,  set  up  In  substance,  that 
the  deed  from  Jahu  to  Sallie  Lindly  did  not 
convey  her  community  interest  In  the  land. 
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and,  that,  if  it  did  or  coald  have  tbat  effect, 
she  did  not  so  understand  it,  If  In  fact  it  was 
ever  accepted  by  her;  that  at  the  time  the 
deed  was  made  she  and  her  husband,  Jahn 
Llndly,  were  both  upwards  of  80  years  old; 
that  her  interest  in  the  community  estate  so 
attempted  to  he  conveyed  was  of  the  reason- 
able value  of  $15,000,  and  that  she  did  not 
give  up  or  Intend  to  give  up  the  same  for  the 
privilege  of  using  her  husband's '  one-half  of 
the  land  for  the  remainder  of  her  life ;  that, 
after  the  deed  was  made,  said  Jahu  and  Sal- 
lie  Llndly  lived  together  as  husband  and  wife 
until  the  date  of  his  death,  March  19,  1906, 
and  occupied,  used,  and  enjoyed  the  property 
together,  and  that  on  the  6th  day  of  April, 
1906,  she  conveyed  to  appellant  her  Interest 
therein.  Appellant  also  filed  a  reply  to  Asa 
Jemigan's  pleadings  in  behalf  of  Sallle  Llnd- 
ly, consisting  of  a  general  demurrer  and  a 
general  denial.  The  court  overruled  appel- 
lant's general  demurrer  to  defendants'  spe- 
cial answer  above  referred  to.  The  case  was 
tried  before  a  jury,  and  at  the  close  of  the 
evidence  appellant  presented  to  the  court  a 
motion  for  peremptory  instructions,  which 
was  overruled,  and  the  case  was  submitted 
to  the  jury  on  special  issues.  Upon  the  jury's 
findings  the  court  entered  judgment  to  the  ef- 
fect tbat  the  conveyance  from  Jahu  Llndly 
to  Sallie  Llndly  et  al.,  dated  January  27, 
1899,  conveyed  her  community  Interest  in  the 
land ;  that  appellant  was  her  agent,  and  ad- 
viser with  respect  to  her  property,  was  in  a 
position  to  exercise  Tuidt)e  influence  upon  her, 
and  did  in  fact  exercise  such  influence  to  pro- 
cure the  deeds  from  her  to  him;  tbat  her 
mind  was  so  impaired  by  age,  etc. ;  that  she 
did  not  comprehend  her  property  rights  suf- 
ficiently well  to  malce  a  valid  deed,  and  ad- 
judged tbat  plalntltF  take  nothing  by  this 
suit.  It  was  further  adjudged  necessary,  and 
the  court  appointed  a  receiver  to  take  charge 
of  all  the  lands  and  manage  them  for  Sallie 
Lindly's  benefit.  From  this  judgment,  appel- 
lant has  appealed. 

Appellant's  flrst  assignment  of  error  com- 
plains of  the  court's  action  in  overruling  his 
motion  to  strike  out  the  answer  filed  by  Asa 
Jernigan  as  the  next  friend  of  Sallle  Llndly. 
The  contention  is  that,  said  Jernigan  and 
Sallle  Llndly  being  codefendants  and  before 
the  court,  the  net  of  the  said  Jernigan  in  fil- 
ing said  answer  for  her  as  next  friend  was 
unauthorized  by  law;  that,  when  It  was  al- 
leged that  the  said  Sallle  Llndly  was  of  un- 
sound mind,  it  became  the  duty  of  the  court 
to  ascertain  whether  or  not  that  condition  of 
mind  existed,  and,  if  so,  to  appoint  a  guard- 
Ian  ad  litem  to  represent  her.  This  probably 
would  have  been  the  more  regular  course  to 
pursue  under  our  statutes ;  but  we  think  the 
court's  action  did  not  constitute  reversible 
error.  Asa  Jernigan  was  the  son-ln-Iaw  of 
Sallie  Llndly,  and,  while  he  and  his  wife 
were  parties  to  the  suit,  neither  of  them  had 
any  interest  In  the  controversy  that  was  an- 
tagonistic to  the  interest  of  Sallie  Llndly. 


The  answer  filed  by  Jernigan  was  a  cross-ac- 
tion, in  which  Sallle  Llndly,  through  him  ae 
her  next  friend,  became  the  plaintiff  and  the 
appellant  the  defendant,  and  it  is  clear  under 
the  decisions  of  this  state  tbat  Jernigan,  in 
the  capacity  in  which  he  sued,  could  have 
maintained,  under  the  facts  alleged,  an  origi- 
nal suit  for  the  relief  sought  in  the  cross-ac- 
tion. There  seems  to  be  no  substantial  dif- 
ference, under  our  practice,  between  a  next 
friend  and  guardian  ad  litem.  Besides,  Asa 
Jernigan  was  permitted  by  the  court  to  act 
In  Sallle  Lindly's  behalf,  and  recognized 
throughout  as  a  suitable  representative  for 
her  in  the  case.  This  was  tantamount  to 
an  appointment  of  him  for  that  purpose  by 
the  court,  and  the  fact  that  the  answer  or 
cross-bill  was  filed  upon  his  own  initiative 
and  prosecuted  as  next  friend  Instead  of  as 
guardian  ad  litem  is  we  think  immaterial. 
Railway  v.  Styron,  66  Tex.  421,  1  S.  W.  161. 
It  was  a  matter  of  discretion  with  the  trial 
court  as  to  whether  he  would  loquire  into  the 
mental  condition  of  Sallie  Llndly  in  limine, 
or  hear  the  evidence,  and  submit  the  ques- 
tion to  the  jury  along  with  the  other  Issues 
in  the  case. 

It  Is  assigned  that  the  court  erred  in  over- 
ruling plaintiff's  general  demurrer  to  the 
amended  answer  of  the  defendants,  and  two 
propositions  are  advanced  under  this  assign- 
ment, as  follows:  First,  that  a  deed  from 
the  husband  to  the  wife  purporting  to  convey 
by  deed  of  gift  to  her  lands  belonging  to  the 
community  estate  for  life  with  remainder  to 
others,  although  accepted  by  her.  Is  not  bind- 
ing on  her,  and  she  is  not  estopped  after  she 
becomes  a  feme  sole  to  assert  her  rights  there- 
to; second,  that  the  doctrine  of  election  does 
not  apply  to  a  married  woman,  especially 
under  a  deed  emanating  from  her  husband. 
An  able  argument  has  been  made  by  the 
learned  counsel  representing  the  appellant  in 
support  of  the  above  propositions,  but  we 
have  reached  the  conclusion  that  the  demur- 
rer was  properly  overruled.  The  husband 
alone  can  convey  community  property  In  this 
state.  Ordinarily  he  has  absolute  dominion 
over  it,  and  may  dispose  of  It  without  the 
wife's  consent,  if  not  done  for  the  purpose  of 
defrauding  her.  "His  sole  deed  conveys  the 
community  lands,  and  her  signature  adds  no 
force  to  the  instrument."  Purdom  v.  Boyd, 
82  Tex.  130,  IT  S.  W.  606 ;  Speer  on  Married 
Women,  §  116.  It  is  said  that  "the  husband 
may  during  marriage,  if  he  sees  fit,  use  the 
community  property  to  pay  his  Individual 
debts.  He  may  sell  It  and  squander  the  pro- 
ceeds, and  the  wife's  Interest  passes  to  the 
purchaser  or  debtor  as  the  case  may  be.  The 
law  makes  him  sole  trustee  of  this  fund  for 
the  benefit  of  the  community,  whose  actions 
less  than  fraudulent  are  valid."  Speer  on 
Married  Women,  {  176.  The  answer,  at 
which  the  demurrer  in  this  case  was  leveled, 
does  not  show  that  Jahu  Llndly,  the  husband 
of  Sallie  Llndly,  even  went  to  the  limit  of 
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his  powers  in  dealing  wltli  tbe  community 
ianda  In  question  autborlzed  under  ttie  au- 
tlioritleB  cited.  Tbe  pieading  stiows  tiiat  said 
land  was  community  property  of  Jabu  Lind- 
ly  and  Sallie  Lindly;  that  plaintiff  and  de- 
fendants were  their  children;  that  prior  to 
the  time  of  tbe  execution  of  tbe  deed  dated 
January  27,  1899,  they  owned  a  large  amount 
of  lands,  and  had  conveyed  by  gift  to  appel- 
lant certain  tracts  thereof;  that  by  tbe  said 
deed  of  January  27,  1899,  Jahu  Llndly  con- 
veyed to  his  wife  a  life  estate  in  the  lands  in- 
volved In  this  suit  and  to  the  children  of 
himself  and  wife,  Sallie  Llndly,  who  had  not 
been  given  any  land,  the  remainder  of  the  es- 
tate in  the  land  so  conveyed  to  his  wife.  It 
further  shows  that  the  deed  was  delivered 
to  and  accepted  by  all  the  grantees  named 
therein,  and  that  the  wife,  Sallie  Llndly,  and 
appellant,  as  her  agent,  took  possession  of  all' 
of  said  land,  managed  and  controlled  it,  and 
that  she  claimed  the  same  as  her  own  until 
some  time  after  her  husband's  death,  a  little 
more  than  seven  years  after  tbe  deed  was 
made.  There  Is  here  presented  an  Instance  in 
which  the  husband  and  father,  with  the  con- 
sent of  the  wife  and  mother,  conveys  to  the 
latter  for  and  during  her  natural  life,  and,  at 
her  death,  to  such  of  their  children  as  bad 
not  been  theretofore  provided  for,  the  entire 
interest  in  the  community  lands  conveyed, 
with  no  other  apparent  motive  than  that 
prompted  by  his  lore  and  affection  for  them, 
and  a  desire  to  serve  their  best  Interest.  Tbe 
allegations  of  the  answer  suggest  not  even  a 
suspicion  of  bad  faith  on  the  part  of  the  hus- 
band or  the  probability  of  any  pecuniary  bene- 
fit to  be  derived  by  him  from  the  transaction, 
and  that  the  wife  should  consent  to  the  con- 
veyance Is  not  at  all  unreasonable,  but  most 
natural.  The  children  to  take  the  land  at 
her  death  were  her  children.  They  had  been 
given  no  land,  and  that  her  solicitude  about 
them,  and  desire  to  provide  for  their  welfare, 
was  as  great  as  that  of  their  father,  may 
readily  be  assumed.  If  she  and  her  husband 
desired  to  give  tbe  lands  described  in  the  deed 
of  January  27,  1899,  after  the  extinguishment 
of  the  life  estate  therein  provided  for,  to 
snch  of  their  children  as  were  designated  in 
said  deed  then,  inasmuch  as  she  could  not 
convey,  it  could  only  be  done  by  the  husband's 
deed.  He  alone,  as  has  been  seen,  had  the 
power  to  convey,  and  by  the  deed  above 
mentioned  he  conveyed  to  the  children  desig- 
nated to  take  under  it  a  present  vested  estate 
beginning  in  futuro,  which,  under  the  law 
and  the  facts  alleged,  he  had  the  right  to  do. 
Martin  v.  McAllister,  94  Tex.  567,  63  S.  W. 
624;  Leslie  v.  McKinney  (Tex.  Civ.  App.)  38 
S.  W.  378 ;  Martin  v.  Faries,  22  Tex.  Civ.  App. 
539,  55  S.  W.  601 ;  McLain  v.  Garrison  (Tex. 
Cav.  App.)  88  S.  W.  485.  We  are  also  of  the 
opinion  that  tbe  question  is  not  affected  or 
controlled  by  the  doctrine  of  election.  It  is 
well  settled  that  "the  right  of  a  married 
woman  in  this  state  to  acquire  and  hold  real 


or  personal  property  by  gift,  devise,  descent, 
or  purchase  is  as  absolute  as  that  of  the  bus- 
band."  Pitts  V.  Elsler,  87  Tex.  347,  28  S.  W. 
518;  Rogers  v.  Roberts,  13  Tex.  Civ.  App. 
190,  35  S.  W.  76w  The  deed  conveying  the 
land  to  Mrs.  Sallie  Lindly  for  life,  with  re- 
mainder to  the  children,  took  effect  Imme- 
diately on  its  acceptance  by  the  grantees,  and 
vested  In  them,  respectively,  tbe  estates  as 
therein  provided.  Tbe  transaction  was  there- 
by fully  consummated,  the  property  disposed 
of  according  to  the  will  and  desire  of  tbe 
parties,  and  Mrs.  lindly  could  not  thereafter 
renounce  the  deed  and  claim  an  absolute  title 
to  one-half  of  said  lauds  as  her  community 
Interest  in  them. 

The  third  assignment  is  that  the  court  err- 
ed In  overruling  plaintiff's  motion  at  the 
close  of  the  evidence  for  peremptory  instruc- 
tions in  his  behalf.  It  is  also  Insisted,  un- 
der this  assignment,  that  the  evidence  sho-ws 
that  Mrs.  Lindly  was  not  bound  by  accepting 
the  deed  from  her  husband  conveying  to  ber 
the  lands  described  in  the  deed,  with  re- 
mainder to  their  children.  On  the  contrary, 
we  think  the  evidence  establishes  with  great- 
er certainty  the  correctness  of  the  conclusion 
reached  by  us  in  the  discussion  of  tbe  pre- 
ceding assignment  that  she  was  so  bound.  It 
appears  that,  when  the  deed  was  made  and 
accepted  by  ber,  both  she  and  her  husband 
were  upwards  of  80  years  old.  They  had  ar- 
rived at  that  age  when  their  thoughts  would 
most  naturally  be  turned  from  self  and  cen- 
tered upon  their  children.  The  acquisition 
and  ownership  of  property,  beyond  what  was 
necessary  for  their  comfortable  support,  at 
their  time  of  life,  could  In  tbe  natural  order 
of  things  give  them  but  little  concern.  Their 
children,  except  those  designated  to  take 
under  the  deed,  had  already  been  given  lands, 
and  to  now  make  the  latter,  who  had  receiv- 
ed nothing,  the  objects  of  their  bounty,  was 
reasonable  and  in  accord  with  the  natural 
affection  and  solicitude  entertained  ordinari- 
ly by  parents  for  their  children.  The  deed 
conveyed  5S8  acres  of  land,  and  recited: 
"This  instrument  is  a  deed  that  I  acknowl- 
edge to  my  wife  and  to  our  children  that  I 
have  not  deeded  any  land  to  as  a  gift"  No 
indlvldua)  adverse  interest  of  tbe  husband 
was  subserved  in  tbe  execution  of  this  deed. 
By  it  he  not  only  received  nothing,  but  part- 
ed with  his  entire  interest  in  the  lands,  in 
order  that  the  whole  might  be  enjoyed  by  his 
wife  during  her  lifetim«,  and  at  her  death  to 
be  equally  divided  l>etween  those  of  their 
children  to  whom  nothing  had  theretofore 
been  given.  By  it  the  wife  received  ample 
means  for  her  comfortable  support  during 
life  and  the  comforting  assurance  that  those 
of  her  children  who  had  not  been  provided 
for  would  get  tbe  land  at  her  death  by  sim- 
ply yielding  to  that  end,  as  her  natural  love 
and  affection  for  such  children  doubtless 
prompted  her  to  do,  her  community  half  of 
said  lands.    That  the  conveyance  and  accept- 
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aoce  of  the  lands  was  lawful  and  binding  up- 
on the  parties  there  seems  to  be  no  doubt. 
As  has  been  shown,  the  right  of  a  married 
woman  to  acquire  and  hold  property  by  gift 
or  purchase  is  as  absolute  as  that  of  the 
husband.  And,  as  between  the  parties  and 
those  claiming  under  them,  the  presumption 
obtains  from  the  making  of  the  deed  by  the 
husband  to  the  wife  that  it  was  the  intention 
of  the  grantor  to  transfer  separate  or  com- 
munity interest  in  the  subject  of  the  convey- 
ance to  the  wife  to  be  her  separate  property. 
Indeed,  Its  effect  is  to  pass  the  title  absolute- 
ly, subject  only  to  be  Impeached  as  similar 
conveyances  between  strangers.  Speer  on 
Married  Women,  i  82.  The  deed  In  question 
does  not  evidence  a  contract  between  the 
parties,  except  in  that  limited  sense  in  which 
all  deeds  may  be  so  construed.  It  was  an 
absolute  conveyance  for  the  purposes  and  con- 
sideration therein  expressed,  accepted,  and 
acted  on  by  the  grantees,  and  vested  in  them 
in  pneeentl  the  respective  interests  in  the 
land,  as  therein  stated,  leaving  no  question 
of  election  to  thereafter  arise.  There  is  no 
question  of  fraud  or  homestead  rights  in- 
volved. Nor  does  the  evidence  show  that  the 
value  of  the  lands  deeded  to  appellant  as  a 
gift  and  advancement  is  not  equal  to  the  In- 
terest he  would  have  Inherited  in  bis  fa- 
tlier's  and  mother's  community  estate  but  for 
the  deed  of  January  27,  1899.  Hence  a  case 
Is  not  presented  in  which  it  can  be  claimed 
that  said  deed,  as  a  postnuptial  contract,  had 
the  effect  to  alter  the  legal  order  of  descent 
as  to  their  children,  and  to  exclude  appellant 
from  his  right  of  inheritance.  The  evidence 
discloses  that  the  deed  was  executed  by 
Jahu  Llndly  in  the  utmost  good  faith  to  sub- 
serve, rather  than  to  prejudice,  his  wife's 
interest,  and  in  furtherance  of  the  laudable 
desire  of  both  to  equalize  the  distribution  of . 
their  property  among  their  children.  That 
Mrs.  Llndly  fully  understood  the  scope  and 
effect  of  the  transaction,  and  so  knowing  ac- 
cepted the  deed,  is  demonstrated  by  her  own 
testimony.  It  was  shown  that  she  declared 
at  the  time,  among  other  things,  that  her 
husband  had  deeded  her  the  land  for  life, 
and  that  it  was  all  right;  that  it  was  enough 
to  "amply  care  for  her  the  rest  of  her  days"; 
that  she  was  glad  the  deed  had  been  made, 
as  It  would  stop  her  husband  from  going  on 
notes  and  paying  out  so  much  money,  and 
that  she  wanted  the  children  to  have  the 
land.  But,  if  it  can  be  said  that  the  deed  In 
question  evidenced  a  contract  of  that  class, 
which  did  not  receive  the  sanction  of  the 
common  law,  yet  there  was  siich  intrinsic 
fairness  and  honesty  about  it  that  we  think 
it  should  be  enforced.  It  certainly  stands 
"upon  principles  of  equity,"  and  appeals  "to 
the  conscience  of  the  court."  It  Is  said  that 
in  such  case  the  contract  will  be  enforced  for 
the  convenience  and  interest  of  families. 
Proetzel  r.  Schroeder,  83  Tex.  684,  19  S. 
W.  292. 


It  is  further  contended  that  the  deed  of 
January  27,  1899,  in  view  of  its  nature  and 
the  absence  of  recitation  therein  that  the 
grantor  intended  to  include  the  wife's  com- 
munity interest  in  the  lands  conveyed,  will 
not  be  construed  as  affecting  such  interest, 
but  will  be  construed  as  a  conveyance  of  his 
interest  only.  In  this  view  of  the  matter  we 
do  not  concur.  The  deed  deals  as  a  whole 
with  each  tract  of  land  conveyed.  In  form 
and  language  it  is  almost  identica>  with 
that  prescribed  by  our  statute  for  the, con- 
veyance of  a  fee-simple  estate.  It  recites 
that  "for  and  in  consideration  of  love  and  af- 
fection" Jahu  Llndly  grants,  sells,  and  con- 
veys to  his  wife  for  the  period  of  her  nat- 
ural life,  and  then  to  be  equally  divided  be- 
tween the  other  grantees,  certain  parcels  of 
land,  giving  the  number  of  acres  and  a  spe- 
ciflc  description  of  each  parcel,  and  adds: 
"So  as  to  ccmtaln  558  acres  of  land."  The 
deed  also  concludes  with  the  statutory  haben- 
dum and  warranty  clauses,  in  each  of  which 
the  property  Is  treated  in  its  entirety.  The 
property  was  the  community  property  of 
Jahu  and  SalHe  Llndly,  her  ownership  being 
passive,  and  she  could  not  herself  convey  an 
undivided  one-half  or  any  other  interest  in 
it  The  remaindermen  were  the  children  of 
the  husband  and  of  Mrs.  Sallie  Llndly,  tb« 
life  tenant  under  the  deed;  and  the  natural 
and  reasonable  presumption  is  that  they  in- 
tended to  do  what  by  the  terms  of  the  deed 
they  did  do— convey  the  entire  estate  in  re- 
mainder to  these  children.  It  is  not  a  case 
where  the  husband  wills  community  lands, 
nor  where  one  tenant  in  common  conveys  to 
the  other  part  owner  of  the  property.  The 
power  here  existed  in  the  husband  to  convey 
the  whole,  and  we  think  the  deed  evidences 
upon  its  face  a  clear  intention  on  the  part  of 
the  grantor  to  deal  with  the  entire  property, 
and  shows  that  the  whole  was  in  fact  con- 
veyed 

The  contention  of  appellant  to  the  effect 
that  his  motion  for  a  peremptory  instruction 
directing  the  Jury  to  return  a  verdict  in  fa- 
vor of  appellant,  because  the  uncontradicted 
evidence  established  his  right  to  recover, 
and  the  evidence  as  a  whole  Allied  to  estab- 
lish any  one  of  the  defenses  defeating  such 
right,  should  not  in  our  opinion  be  sustained. 
The  evidence  is  rarely  ever  of  that  conclusive 
character  as  to  Justify  the  court  to  take  the 
case  from  the  Jury  on  questions  of  fact.  It 
certainly  was  not  of  such  character,  we  think, 
in  this  case.  Whether  the  mind  of  Sallie 
Li,ndly  at  the  time  of  the  execution  of  the 
deed  to  appellant  and  under  which  he  claims 
title  to  the  land  In  controversy  was  so  Im- 
paired by  age  and  bodily  infirmities  that  she 
was  Incapable  of  understanding  her  property 
rights  and  the  nature  and  legal  effect  of  said 
deed,  and  was  unduly  influenced  by  appel- 
lant to  make  it,  were  Issues  of  fact  raised 
by  the  evidence  for  the  determination  of  the 
Jury.     The    testimony   was   not   limited   to 
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proof  of  old  age  alone:  Mn.  Llndly  was 
placed  upon  the  witness  stand.  Sbe  was  at 
tbe  time  the  deed  was  made  87  years  old, 
and,  while  a  good  deal  of  her  testimony  Is 
clear  and  Intelligent,  there  Is  much  of  it  In- 
dicating mental  impairment.  For  Instance, 
she  says:  "We  gave  John  [the  appellant! 
109  acres  of  land.  We  also  gave  my  daugh- 
ter, Mrs.  Jemigan,  89  acres  of  land,  80  acres 
In  one  tract,  20  in  another,  and  I  think  76 
in  another."  On  direct  examination  she  said 
she  went  from  Kentuclcy  to  Tennessee,  liv- 
ed there  14  years,  and  came  to  Texas  and 
lived  in  Hopkins  county  one  year.  On  cross- 
examination  she  was  asked :  "How  long  did 
you  live  in  Hopkins  county?  A.  One  year. 
Q.  How  many  years  ago?  A.  I  think  it 
was  in  '65  when  we  lived  there.  I  think  I 
came  from  Missouri  to  Hopkins  county  in  the 
fall  of  'W.  Q.  How  many  years  did  you 
live  in  Missouri?  A.  Fifty-five  or  60  years. 
Q.  How  many  years  did  you  live  in  Tennes- 
see? A.  About  12  years."  There  are  other 
things  in  her  statements  indicating  mental 
incapacity,  but  they  cannot  be  recited  here. 
After  her  husband's  death  she  resided  with 
appellant;  and  Mrs.  Asa  Jemigan,  one  of  her 
daughters,  testified;  "John  [the  appellant] 
controls  my  mother  just  like  anybody  can 
their  child.  I  guess  she  minds  him  as  well 
as  any  child  minds  its  parents."  The  testi- 
mony further  shows  that  tbe  appellant  man- 
aged all  of  his  mother's  affairs  and  was  her 
confidential  adviser;  that  a  few  days  after 
the  death  of  Jahu  Llndly  he  employed  an  at- 
torney "to  advise  with  him  in  regard  to  the 
deed  executed  by  Jahu  Liudly  to  his  wife  in 
1899,  and  as  to  procuring  the  execution  of 
the  deeds  that  his  mother  afterwards  made 
to  him  on  the  6th  day  of  April,  1906."  Un- 
der this  and  other  testimony  bearing  on  the 
issue,  as  shown  by  the  record,  the  jury  found 
"that  the  mind  of  Sallle  Lindly  was  so  im- 
paired as  to  render  her  under  the  circum- 
stances surrounding  her  incapable  of  under- 
standing and  appreciating  her  property  rights 
to  such  an  extent  as  to  render  her  unable 
to  exercise  her  free  and  unbiased  will  with 
respect  to  the  same  April  6, 1906,  at  the  time 
she  made  tbe  deeds  to  plaintiff,  John  M. 
Llndly."  Th^  also  found  that  appellant,  at 
the  time  she  made  the  deeds  to  him,  was  her 
agent  In  looking  after  her  property;  that  he 
was  in  a  position  to  exercise  an  undue  in- 
fluence upon  her,  and  did,  in  fact,  exercise 
such  Influence  in  bringing  about  the  execu- 
tion of  said  deeds.  We  are  not  prepared  to 
say  that  tbese  and  the  other  flndings  of  the 
Jury  were  not  justified  by  the  evidence,  and 
would  not  therefore  be  warranted  in  dis- 
turbing their  verdict.  Goodloe  v.  Goodloe  et 
al.  (Tex.  Oiv.  App.)  106  S.  W.  533,  and  au- 
thorities cited. 

Appellant's  fifth  assignment  of  error  com- 
plains that  the  court  erred  In  excluding  the 
evidoice  of  Sallle  Llndly  to  the  effect  that 
she  did  not  understand  that  the  deed  made 
to  her  by  her  husband  of  date  January  27, 


1899,  in  any  way  affected  her  community  In- 
terest in  the  land  described  in  said  deed.  We 
are  of  the  opinion  the  court  did  not  err  in 
the  exclusion  of  this  testimony.  It  is  a  well- 
settled  general  rule  that  the  delivery  and  ac- 
ceptance of  a  deed  binds  tbe  grantee  accord- 
ing to  its  terms  and  provisions,  whether  tbe 
grantee  understood  them  or  not  Its  legal 
effect  ordinarily  cannot  be  varied  or  limited 
by  parol  evidence,  except  upon  allegation  and 
proof  of  mutual  mistake  or  fraud.  This  rule 
is  admitted  by  appellant's  counsel,  and  it  Is 
not  pretended  that  there  were  any  allega- 
tions or  proof  of  fraud  or  mistake ;  but  it  is 
contended  that  "the  deed  presents  a  case  for 
election  and  before  any  presumption  of  elec- 
tion can  arise  tbe  party  acting  or  acquiesclns 
must  be  cognizant  of  his  rights."  We  have 
held  that  the  case  is  not  one  controlled  by 
the  doctrine  of  equitable  election,  and  hence 
appellees  are  not  required  to  invoke  that 
doctrine  In  order  to  show  the  binding  force 
of  this  deed.  It  follows,  then,  that  the  gen- 
eral rule  stated  applies.  So  that,  whmi  Mrs. 
Llndly  accepted  the  deed  in  question,  the  pre- 
sumption arose  that  she  knew  its  legal  effect^ 
and  she  became  bound  by  its  terms. 

There  are  a  number  of  assignments  of  er- 
ror complaining  of  the  several  issues  sub- 
mitted to  the  Jury  upon  various  grounds. 
They  have  been  carefully  considered,  as  well 
aa  all  others,  with  the  conclusion  reached 
that  none  of  them  disclose  reversible  error. 

The  Judgment  of  the  court  below  is  th»e- 
fore  affirmed. 


SNYDER  et  al.  v.  BAIRD  INDEPENDENT 

SCHOOL  DIST. 

(Court  of  Civil  Appeals  of  Texas.    March  14, 

1908.     RebearinK  Denied  April  4.  1908.) 

1.  Statutes— Enactment— Application— No- 
tice or  Intention  —  Necessity  —  Scuooi. 
DisTBiCTS— Creation. 

Under  Const,  art  7.  <  3,  as  amended  io 
1883.  providing  that  the  Leeisiatare  may  provide 
for  the  formation  of  school  districts  within  tbe 
counties  of  the  state  by  Keneral  or  special  law, 
without  the  local  notice  required  in  other  cases 
of  special  lefdslation,  the  Leicislatare  has  power 
to  create  independent  school  districts,  without 
the  notice  of  an  intention  to  apply  for  the  pas- 
sage of  such  an  act  being  given,  as  required  by 
Const,  art  3.  S  57. 

2.  Schools  and  School  Districts— Cbeatioh 
or  District— Statctes — Irregularities  ik 
Enactment  —  Persons  Entitled  to  Com- 
plain. 

Where  the  Iiegislatare  has  power  to  pass 
an  act  creating  an  independent  school  district 
irregularities  in  the  exercise  of  that  power  can 
be  complained  of  only  at  the  suit  of  the  state 
itself  in  quo  warranto  proceedings,  and  cannot 
be  questioned  in  a  suit  by  taxpayers  to  enjoin 
the  issue  of  bonds  for  tbe  erection  of  a  school- 
house,  and  the  levy  of  a  tax  for  the  maintenance 
of  schools  within  the  district 
a  Same— Taxation— Limitation  on— Consti- 
tutional Provisions. 

Under  Const,  art.  7,  {  3,  authorizing  the 
creation  of  independent  school  districts  by  special 
act,  and  without  leeal  notice  required  in  other 
acts  of  special  legislation,  and  authorising  aa 
additional  tax  for  tbe  maintenance  and  erectioa 


Digitized  by 


Google 


Tex.) 


SNTDEB  T.  BAIBD  INDEPENDENT  SCHOOL  DIST. 


473 


of  pnblie  schools,  provided  that  two-thirds  of  the 
taxpsying  voters  of  a  district,  voting  at  an  elec- 
tion held  for  that  purpose,  shall  vote  sach  tax 
not  exceeding  20  cents  on  the  $100  of  the  taxa- 
ble property  in  the  district,  but  that  the  limita- 
tion apon  the  amount  of  the  district  tax  shall 
Dot  applj  to  incorporated  cities  or  towqp,  con- 
stitntuiK  separate  and  independent  school  dis- 
tricts, the  20  cents  on  the  $100  limitation  ap- 
plies to  all  di.<!tTicts,  common  or  independent, 
except  only  those  independent  school  districts 
that  have  assumed  charge  of  their  schools,  and 
whose  district  limits  are  coincident  with  their 
municipal  limits. 

Brelsford,  J.,  dissenting  in  part 

Appeal  from  District  Court,  CaUataan 
Cotmty;  J.  H.  Calhoun,  Jndge. 

Action  by  C.  B.  Snyder  and  others  against 
the  Balrd  Independent  School  District  to  en- 
join an  Issue  of  bonds  for  tlie  erection  of  a 
Khoolhouse,  and  the  levy  of  special  taxes 
for  the  maintenance  of  public  scboola  From 
a  judgment  denying  the  Injunction,  plaintUffl 
appeal.     Reversed,  and  Injunction  granted. 

W.  H.  Cliett  and  Cockrell  &  Gray,  for  ap- 
pellants. P.  S.  Bell  and  Otis  Bowyer,  for 
appellee. 


BRELSFORD,  Special  Jndge.  Appellants 
G.  B.  Snyder,  Jr.,  and  14  others  Instituted 
this  salt  on  the  8tb  day  of  April,  1907, 
against  the  Raird  Independent  School  Dis- 
trict and  against  Its  board  of  trustees,  nam- 
ing them,  to  enjoin  a  thredtened  issue  of 
bonds  for  the  erection  of  a  school  house,  and 
the  levy  of  special  ad  valorem  taxes  as  here- 
inafter specified,  fbr  the  maintenance  of  the 
public  schools  within  the  district. 

It  Is  conceded  that  for  many  years  Baird 
had  been  a  duly  incorporated  city  of  over 
1,000  and  less  than  10,000  inhabitants ;  that 
it  had,  also,  under  the  general  laws,  to- 
gether with  some  30  sections  of  adjacent  ter- 
ritory, organized  as  an  independent  school 
district,  which,  through  a  board  of  trustees, 
exerdsed  control  over  its  public  scbopla 
It  further  appears  that  afterwards,  vis.,  on 
FAmary  25,  1907,  the  Legislature  of  Texas 
during  its  thirtieth  session  passed  a  special 
act  incorporating  the  city  of  Baird  and  con- 
tiguous territory,  with  boundaries  as  herein- 
after stated,  as  an  independent  school  -dis- 
trict It  is  conceded  that  the  act  was  passed 
without  any  publication  of  the  notice  requir- 
ed by  section  57,  art.  3,  of  the  Constitution 
of  Texas.  The  district  incorporated  embrac- 
ed about  71  square  miles  of  territory,  in- 
dnding  the  city  of  Baird  located  on  about 
900  acres  of  land,  and  also  the  territory  com- 
prised In  its  original  independent  district, 
about  48  sections,  and  also  all  of  common 
Whool  district  35  (16  sections),  and  about 
one-half  of  common  school  district  44  (9  sec- 
tions). Of  the  45,000  acres  of  land  Included 
in  said  incorporation,  appellants  own  about 
33,000  acres,  which  are  for  the  most  part 
ranch  and  pasture  lands;  and  it  is  conced- 
ed that  the  city  of  Balrd,  where  it  is  pro- 
posed to  erect  the  new  schoolhouse  tor  which 


the  bonds  are  to  be  issued,  is  situated  in 
the  southwest  comer  of  the  district.  Tlw 
trial  court  denied  the  prayer  of  the  petition, 
and  rendered  judgment  accordingly. 

Appellants,  in  their  original  brief,  assail 
the  act  of  the  Legislature,  above  referred  to. 
Incorporating  the  city  of  Baird  and  con- 
tiguous territory  into  an  Independent  school 
district  Appellants  Insist  that  the  Legisla- 
ture was  without  authority  to  pass  the  act 
of  Incorporation  directly,  and  especially  in- 
sist that  if  it  had  the  authority  it  could  only 
be  exercised  after  the  local  notice  required 
by  section  57,  art.  8,  of  the  Constitution. 
The  decision  of  our  Supreme  Court  in  the 
case  of  State  v.  Brownson,  94  Tex.  4S6,  61 
S.  W.  114,  settles  both  of  these  questions  ad- 
versely to  appellants'  contention.  That  deci- 
sion expressly  holds  that  under  article  7,  S 
8,  of  the  Constitution,  as  amended  in  1883. 
the  Legislature  has  the  power  to  create  inde- 
pendent school  districts,  and  to  do  so  direct- 
ly without  the  intervention  of  any  other 
agency.  The  power  of  the  Legislature,  then, 
existing,  to  enact  the  special  act  complained 
of,  it  follows  that  irregularities,  if  any,  in 
the  exercise  of  that  power  can  be  complain- 
ed of  only  at  the  suit  of  the  state  itself.  In 
quo  warranto  proceedings.  We  hold  that  the 
validity  of  the  incorporation  before  us  and 
the  status  of  its  trustees  cannot  be  contest- 
ed or  questioned  in  a  suit  to  enjoin.  Trout- 
man  V.  McClesky,  7  Tex.  Civ.  App.  661,  27 
S.  W.  173;  McCrary  v.  City  of  Comanche 
(Tex.  Civ.  App.)  34  8.  W.  679;  Improvement 
Co.  v.  City  of  Billings,  111  Fed.  978,  50  C. 
C.  A.  70. 

As  to  the  atiove  holding,  all  members  of 
the  court  concur;  but  the  majority  of  the 
court  is  of  the  opinion  that  the  record  be- 
fore Us  presents  a  fundamental  question  that 
requires  that  this  case  be  reversed.  The 
majority  holds  ttiat  section  5  of  the  special 
act  of  the  'Hiirtieth  Legislature  (Sp.  Laws 
1907,  p.  80,  c.  Si,  Incorporating  the  Baird 
Independent  School  District  is  invalid  be- 
cause it  violates  section  .3,  art  7,  of  the  Con- 
stitution, in  that  it  attempts  to  authorize  a 
higher  rate  of  taxation  than  therein  per- 
mitted. 

It  is  admitted  in  the  record  that  the  trus- 
tees mentioned  and  made  parties  herein  con- 
template the  issuance  of  bonds  for  the  incor- 
poration as  alleged  in  the  sum  of  $20,000, 
and,  as  provided  in  an  election  already  held 
for  that  purpose,  to  levy  a  special  ad  valorem 
tax  of  25  cents  on  each  $100  of  valuation  of 
property  in  the  district  to  provide  for  inter- 
est and  sinking  fund;  and  to  further  levy  a 
special  ad  valorem  tax  ot  50  cents  on  each 
$100  of  such  valuation  for  the  maintenance 
of  public  free  schools,  as  alleged.  The  ma- 
jority of  this  court  holds  that  the  tax  so 
threatened  exceeds  the  limit  imposed  by  the 
Constitution  in  section  3,  art.  7,  on  school 
districts  of  the  class  under  consideration. 
In  other  words,  the  majority  holds  that  the 
ao  cents  on  the  $100  limitation  in  said  see- 
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tlon  of  the  CoDStltution  applies  to  all  school 
districts,  common  or  independent,  except 
only  those  Independent  school  districts  consist 
ing  of  incorporated  cities  or  cuwus  cUui  uu>e 
assumed  charge  of  their  schools  and  whose 
school  district  limits  are  coincident  with 
their  municipal  limits,  according  to  the  views 
of  the  majority  set  out  in  full  in  the  opinion 
of  Special  Chief  Justice  Pressler  in  the  case 
of  W.  S.  Cummins  et  al.  v.  J.  L.  Gaston  et 
al.  (No.  5,673,  this  day  decided)  109  S.  W. 
476.  That  there  Is  much  force  in  the  view 
must  be  conceded,  and  this  contention  is 
very  forcibly  and  ably  presented  in  the  ma- 
jority opinion.  However,  the  writer  feels 
compelled  to  dissent  from  this  construction. 
It  Is  axiomatic  that  the  legislative  depart- 
ment of  a  state  government  may  make  any 
law  not  prohibited  by  the  state  or  federal 
Constitution.  This  being  wholly  a  domestic 
concern,  the  federal  Constitution  is  not  in- 
volved; then,  does  the  creation  of  an  inde- 
pendent school  district,  such  as  the  one  in 
controversy,  contravene  any  constitutional 
Inhibition?  Not  only  Is  the  creation  of  Inde- 
pendent school  districts  by  special  law  not 
forbidden  by  the  institution,  but  they  are 
especially  authorized  by  section  10,  art.  11, 
of  the  organic  law.  The  only  constitutional 
limitation  would  seem  to  be  section  56  of 
article  3,  prohibiting  the  passage  of  any  lo- , 
cal  or  special  law  "except  as  otherwise  pro- 
vided by  the  Constitution."  Section  3  of  ar- 
ticle 7,  as  amended  in  18K5.  expressly  relieves 
legislation  of  the  character  under  discussion 
from  this  limitation,  by  declaring  In  sub- 
stance that  the  Legislature  may  provide  for 
the  formation  of  school  districts  within  all 
or  any  of  the  counties  of  this  state  by  gen- 
eral or  special  law,  without  the  local  notice 
required  in  other  cases  of  special  legislation. 
The  Legislature  required  no  constitutional 
authority  to  create  independent  school  dis- 
tricts. It  is  contended  by  appellants  that 
the  Legislature  derives  its  power  to  create 
independent  school  districts  from  section 
10,  art.  11,  and  from  the  latter  part  of  sec- 
tion 3,  art.  7.  Section  10  of  article  11  de- 
clares that  the  Legislature  may  constitute 
any  city  or  town  a  separate  and  Independent 
school  district,  and  authorize  a  Iwal  tax 
for  the  support  of  same  under  certain  re- 
strictions. So  far  as  we  are  informed,  the 
above  two  sections  of  the  Constitution  con- 
tain the  only  reference  to  Independent  school 
districts  in  that  instrument.  In  the  opinion 
of  the  writer  the  only  express  constitutional 
grant  to  the  Legislature  authorizing  the  In- 
corporation of  independent  school  districts 
Is  contained  In  section  10  of  article  11,  and 
as  said  by  Chief  Justice  Gaines  in  the 
Brownson  Case,  supra,  this  provision  "is 
clearly  permissive  only.  Under  the  amend- 
ment the  Legislature  clearly  had  the  power 
to  mal^e  a  city  or  town  an  Indepeudeut  dis- 
trict, even  had  there  been  no  express  pro- 
vision to  that  effect."  In  other  words,  the 
Legislature,    without   express    constItutlonf(L 


warrant,  could  create  Independent  school  dis- 
tricts. 

Nor  does  the  writer  believe  that  the  author- 
ity of  the  Legislature  to  create  Independent 
school  districts  is  derived  from  the  amend- 
ment to  section  3,  art  7,  of  the  Constitution. 
The  amendment  is  as  follows:  "•  •  •  and 
in  addition  thereto,  there  shall  be  levied  and 
collected  an  annual  ad  valorem  state  tax  of 
such  an  amount  not  to  exceed  twenty  cents  ou 
the  one  hundred  dollars  valuation,  as,  with 
the  available  school  fund  arising  from  all 
other  sources,  will  be  sufficient  to  maintain 
and  support  the  public  free  schools  of  this 
state  for  a  period  of  not  less  than  six  months 
in  each  year;  and  the  Legislature  may  also 
provide  for  the  fomtation  of  school  districts 
within  all  or  any  of  the  counties  of  this  state, 
by  general  or  special  law,  without  the  local 
notice  required  in  other  cases  of  special  leg- 
islation, and  may  authorize  an  additional  ad 
valorem  tax  to  be  levied  and  collected  within 
such  school  districts  for  the  further  main- 
tenance of  public  free  schools  and  the  erec- 
tion of  school  buildings  therein;  provided, 
that  two-thirds  of  the  qualified  property  tax 
paying  voters  of  the  district,  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  shall  vote 
such  tax  not  to  exceed  In  any  one  year  twenty 
cents  on  the  one  hundred  dollars  valuation  of 
the  property  subject  to  taxation  In  such  dis- 
trict, but  the  limitation  upon  the  amount  of 
the  district  tax  herein  authorized  stiaU  not 
apply  to  cities  or  towns  constituting  separate 
and  independent  school  districts."  This  sec- 
tion of  the  Constitution  is  set  out  In  full  iu 
80  far  as  pertinent  to  the  issues  of  this  case, 
as  the  decision  of  the  case  practically  hinges 
upon  the  interpretation  given  this  section. 

In  the  writer's  opinion  the  above  section 
does  not  limit  the  tax  authorized  to  be  levied 
by  independent  school  districts.  Long  prior 
to  the  adoption  of  this  amendment  the  Legis- 
lature had  exercised  that  power  without  ques- 
tion. It  will  be  noted  that  the  tax  and  limita- 
tion mentioned  in  said  section  is  a  district 
tax,  and  not  an  independent  school  district 
tax.  The  amendment  to  section  3,  art.  7, 
evidently  was  intended  especially  to  apply  to 
the  formation  of  common  school  districts, 
and-  to  limit  the  authorized  taxation  of  said 
districts  as  contradistinguished  from  Inde- 
pendent districts.  The  history  of  the  submis- 
sion of  said  amendment  and  of  the  legislation 
thereunder  persuades  me  to  this  view. 

The  amendment  to  section  3,  art.  7,  was  sub- 
mitted by  resolution  of  the  Eighteenth  Legis- 
lature, approved  by  the  Governor  on  April 
7, 1883,  and  adopted  September  25,  1883  (Gam- 
mel's  Laws,  vol.  9,  p.  410).  Immediately  after 
the  adoption  of  section  3,  art.  7,  the  Governor 
called  a  special  session  of  the  Legislature  to 
convene  on  the  second  Tuesday  In  January, 
18S4.  Sections  1  and  2  of  the  Governor's  proc- 
lamation convening  the  Legislature  author- 
ized legislation  upon  the  amended  Constitu- 
tion (Gammel's  Laws,  vol.  9,  p.  538)  in  the  fol- 
lowing language: 
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"1.  To  provide  for  the  levy  and  collection  of 
•  tax  to  maintain  a  eystem  of  free  sclioola, 
under  the  amended  Constitution. 

"2.  To  adjust  the  free  school  law  to  the  re- 
quirements of  the  amended  Constitution." 

The  Eighteenth  Legislature,  the  same  Legis- 
lature that  had  submitted  the  amendment,  con- 
vened under  the  Governor's  call  In  special  ses- 
sion, and  proceeded  to  legislate  upon  the  mat- 
ters submitted  in  the  call ;  and,  acting  upon  the 
matters  submitted  for  legislation  under  sec- 
tions 1  and  2  of  the  call  aforesaid,  which  were 
the  only  sections  pertaining  to  school  matters, 
passed  Senate  Bills  Nos.  32  and  44,  under  the 
following  caption:  "An  act  to  establish  and 
maintain  a  system  of  public  free  schools  for 
the  state  of  Texas,  and  to  repeal  so  much  of 
chapter  3  of  title  78  of  the  Revised  Civil  Stat- 
utes of  Texas,  as  refer  to  public  free  schools 
outside  of  Incorporated  cities  and  towns,  as- 
suming or  having  assumed  control  of  their 
public  free  schools,  and  all  laws  and  parts  of 
laws  in  conflict  with  this  act."  Gammel's 
Laws,  vol.  9,  pp.  570-588.  This  Is  substantially 
the  same  law  we  have  yet  in  operation  In  Rev. 
St  tit  86,  c.  10,  and  brought  forward  with 
some  amendments  in  chapter  124,  p.  263,  Acts 
of  the  Twenty-Ninth  Legislature,  and  refers  to 
common  school  districts.  In  all  of  the  legisla- 
tion from  the  adoption  of  section  3,  art.  7, 
as  amended  in  1883,  down  to  the  Acts  of  the 
Twenty-Ninth  Legislature,  no  mention  is  made 
of  Independent  school  districts;  but,  on  the 
contrary,  all  the  legislation  following  said 
amendment  has  referred  to  common  school 
districts  alone;  and  the  legislation  based  up- 
on said  amendment,  first  enacted  at  the  spe- 
cial session  of  the  Eighteenth  Legislature, 
amended  from  time  to  time,  remains  our  only 
law  on  common  school  districts. 

Since  the  adoption  of  the  amendment  to  sec- 
tion 3,  art.  7,  so  far  as  we  are  advised,  the 
legislative  and  executive  construction  of  said 
section  has  invariably  been  that  the  limita- 
tion therein  contained  did  not  apply  to  in- 
dependent school  districts.  Article  3095,  Rev. 
St.  1885,  authorizes  a  tax  not  to  exceed  25 
cents,  and  to  the  same  effect  is  section  154, 
c.  124,  p.  304,  School  Laws  of  1895.  In  the 
case  of  City  of  Fort  Worth  v.  Davis,  57 
Tex.  page  234,  Chief  Justice  Gould  in  deciding 
that  case,  which  Involved  the  constitutionality 
of  a  dty  school  tax,  said:  "It  must  be  confess- 
ed that  the  true  meaning  of  this  section  is 
involved  in  doubt;  and  because  of  that  fact  we 
are  Justified  in  giving  weight  to  the  construc- 
tion giveh  It  by  the  legislative  and  executive 
departments."  All  independent  school  districts 
niHler  the  pnrvlew  of  our  Constitution  aud 
statutes  are  cities  and  towns  or  towns  and 
villages,  either  Incorporated  for  school  pur- 
poses alone,  or  with  a  municipal  charter,  and 
having  assumed  control  of  their  public  schools. 
Under  either  class  rural  territory  might  be 
included,  and  the  incorporation  would  still  be 
a  city  or  town,  or  town  or  village.   We  do  not 


believe  that  the  Constitution  intended  to  limit 
the  legislative  discretion  in  the  creation  of  in- 
dependent school  districts,  or  to  differentiate 
in  matters  of  taxation  between  independent 
school  districts  comprising  urban  and  rural 
territory,  and  those  in  which  the  municipal 
and  school  district  limits  were  coincident. 
See  opinion  of  Justice  Talbot  of  the  Dallas 
Court  of  Civil  Appeals  In  the  case  of  J.  W. 
PariiS  et  al..  Appellants,  v.  B.  C.  West  et  al.. 
Appellees,  108  S.  W.  4G6  (delivered  February 
8,  1908). 

The  appellants  in  their  amended  brief  fur- 
ther attack  the  school  Incorporation  under 
discussion  because  It  Included  rural  territory 
beyond  the  proper  limits  of  the  city,  and  be- 
cause the  territory  so  encompassed  exceeded 
the  limits  prescribed  by  general  law,  and  in 
support  of  this  contention  cite  State  v.  Eldson, 
76  Tex.  302,  13  S.  W.  263,  7  L.  R.  A.  733.  I 
do  not  think  that  the  decision  of  this  question 
is  essential  to  the  final  disposition  of  this 
case.  However,  in  the  opinion  of  the  writer 
there  is  no  limitation  upon  the  amount  of 
territory  that  the  Legislature  may  Incorporate 
In  an  independent  school  district  by  special 
law.  The  decision  in  the  case  of  State  v. 
Eldson,  supra,  was  rendered  under  an  act  of 
the  Seventeenth  Legislature,  Acts  of  1881, 
p.  114,  c.  102.  This  act  did  not  prescribe  the 
limits  of  an  independent  school  district,  but 
simply  authorized  towns  and  villages  to  In- 
corporate for  free  school  purposes  only.  That 
act  prescribing  no  limits,  the  Incorporation 
could  not  Include  territory  beyond  the  con- 
fines of  the  town  or  village.  Since  that  deci- 
sion the  Legislature  in  1891  authorized  cities, 
towns,  and  villages  to  incorporate  Into  Inde- 
pendent school  districts  not  to  exceed  an 
area  of  16  square  miles;  and  the  Twenty- 
Fifth  Legislature  extended  the  permissive 
limits  to  25  square  miles.  Rev.  St.  1895,  art. 
616a.  These  enactments  all  appertain  to  in- 
dependent school  districts  created  by  gen- 
eral law.  as  in  the  Eldson  Case,  supra.  State 
V.  Allegree,  3  Tex.  Civ.  App.  437,  22  S.  W. 
289;  Pinson  v.  Vesey,  23  Tex.  Civ.  App.  91, 
56  S.  W.  593 :  State  v.  Buchanan  (Tex.  Civ. 
App.)  83  S.  W.  723. 

I  am  of  the  opinion  that  the  Judgment  of 
the  district  court  should  be  in  all  things  af- 
firmed. 

However,  the  majority  of  the  court  are  of 
the  opinion  that  the  special  tax  and  bond 
Issue  threatened  In  this  case  are  unauthorized, 
and  that  In  this  respect  the  judgment  of  the 
trial  court  denying  relief  was  erroneous,  for 
the  reasons  given  In  the  opinion  of  Special 
Chief  Justice  Pressler  in  the  case  of  Cummins 
V.  Gaston  (this  day  decided)  109  S.  W.  470. 

It  is  accordingly  ordered  that  the  Judgment 
of  the  trial  court,  in  so  far  as  It  denied  the 
injunction  restraining  appellees  from  the 
threatened  issuance  of  bonds  and  levy  of  taxes 
as  alleged,  be  reversed,  and  that  appellees  be 
now  here  perpetually  enjoined  therefrom. 
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CUMMINS  et  al.  t.  GASTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  14, 
1908.     Rehearing  Denied  April  4,  1908.) 

1.  Schools  and  School  Di8tbicts-=-Cbeation 

OF     DiSTElCT— StATUTOBY     PbOVI810N8— Va- 
UDITY. 

A  special  act  (Sp.  Laws  1907,  p.  139,  c.  8) 
passed  without  local  notice,  created  an  independ- 
ent school  district  in  Montague  county,  namin); 
it  the  B.  Independent  School  District,  and  in- 
cluding the  city  of  B.,  a  municipal  corporation 
which  had  previously  assumed  control  of  its  put>- 
lic  schools  in  compliance  with  a  statute  on  that 
subject,  and  created  a  bonded  indebtedness  of 
$7,500  for  the  erection  of  a  school  building, 
which  was  outstanding  when  the  special  act  was 
passed,  and  which  by  the  terms  of  the  act  was 
transferred  unconditionally  to  the  new  district, 
along  with  three  schoolhouses,  and  a  sinking 
fund  of  something  near  one-half  of  the  indebted- 
ness transferred.  Held,  that  the  provision  of 
the  act  transferring  the  pre-existing  bonded  in- 
debtednees  of  the  city  of  B.  to  the  inhabitants 
of  the  new  independent  school  district,  thus  mak- 
ing sacli  indebtedness  a  charge  upon  the  tax- 
payers in  the  addied  territory,  not  originally  lia- 
ble for  its  payment,  was  in  excess  of  the  legis- 
lative power,  and  hence  void. 

2.  Statutes  —  Partial  In validitt  — Effect 
ON  Law  as  a  Whole. 

Where  a  provision  in  a  special  law  (Sp. 
Laws  1907,  p.  139,  c.  8),  creating  an  independ- 
ent school  district,  was  void  as  making  a  pre- 
existing bonded  indebtedness  of  a  city  included 
in  the  new  district  a  charge  upon  taxpayers  of 
the  new  district  who  were  not  originally  liable 
for  its  payment,  because  not  residents  of  the 
city,  the  whole  act  was  rendered  invalid  there- 
by, in  the  absence  of  any  means  of  determining 
that  the  Legislature  would  have  formed  the  new 
district  at  all  without  making  the  disposition 
that  was  made  of  the  indebtedness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  U  58-^6.] 

3.  Samb— Validity— AuTHOBiTT  of  Legisla- 
ture—Inhebent  Power— Express  Consti- 
tutional Authobitt. 

The  inherent  {rawer  of  a  Legislature  to  pass 
laws  not  prohibited  by  the  Constitution  cannot 
be  invoked  to  render  a  special  act  of  the  Legisla- 
ture valid,  creating  an  independent  school  dis- 
trict (Sp.  Laws  1907,  p.  139.  c.  8),  and  trans- 
ferring a  pre-existing  indebtedness  of  a  munici- 
pality included  therein  to  the  new  district,  where 
the  act  was  passed  as  a  special  or  local  law, 
contrary  to  Const,  art.  S,  i  67,  requiring  notice 
of  intention  to  apply  for  the  passage  of  the  act, 
and  could  only  have  been  passed  under  the  spe- 
cial power  granted  in  section  3,  art.  7.  of  the 
Constitution,  providing  that  the  Legislature  may 
provide  for  the  formation  of  school  districts 
within  counties  of  the  state  by  general  or  special 
law,  without  the  local  notice  required  in  other 
cases  of  special  legislation,  which  section  did 
not  authorize  the  transfer  of  a  bonded  indebted- 
ness to  the  new  district  created,  and  hence  a 
law  passed  pursuant  thereto,  which  attempted 
to  transfer  such  Indebtedness,  was  void. 

4.  Schools  and  School  Dibtbicts— Cbeatioh 
of  Distbict— Amendment  of  Constitution. 

Article  11,  S  10,  of  the  Constitution,  confer- 
ring authority  on  the  Legislature  to  constitute 
any  city  or  town  a  separate  and  independent 
school  district,  though  not  expressly  repealed  by 
the  amendment  of  Septemlier  25,  1888,  to  the 
Constitution,  traversing  the  same  subject,  was 
superseded  by  the  amendment. 

5.  Same  —  Taxation— Rate— Constitutional 
Pbovisionb. 

Const,  art  7,  i  3,  authorizes  the  creation 
of  independent  school  districts  by  special  act, 
and  without  legal  notice  required  in  other  acts 
of  special  legislation,  and  authorizes  an  addi- 


tional tax  for  the  maintenance  and  erection  of 
schools,  provided  that  two-thirds  of  the  taxpay- 
ing  voters  of  the  district,  voting  at  an  election. 
held  for  that  purpose,  shall  vote  such  tax  not 
to  exceed  20  cente  on  the  $100  on  the  taxable 
property  in  the  district,  but  that  the  limitation 
upon  the  amount  of  the  district  tax  shall  not 
apply  to  incorporated  cities  or  towns  constitut- 
ing separate  and  independent  school  districts, 
llie  amendment  to  the  Constitution  adopted 
September  25,  1883,  and  superseding  article  11,. 
{  10,  of  the  Constitution,  conferred  authority  on 
the  Legislature  to  constitute  any  city  or  towa 
a  separate  and  independent  school  district  Held, 
that  the  creation  of  two  distinct  classes  of  in- 
dependent school  districts  was  authorized  r 
First,  a  class  in  which  an  incorporated  city  or 
town  may  be  included,  together  with  contiguous, 
territory  outside  of  the  limits  of  the  city  or 
town,  in  which  district  the  trustees  could  lew  a 
special  tax,  not  to  ezbeed  20  cents  on  the  $i(X>, 
provided  that  two-thirds  of  the  taxpaying  voters- 
of  the  district  voted  such  tax ;  and,  second,  a 
class  in  which,  the  limits  of  the  school  district 
were  confined  to  those  of  a  municipality,  to- 
which  district  the  constitutional  limitation  of 
20  cents  did  not  apply,  and  hence  a  tax  in  a 
district  of  the  first  class,  levied  by  the  trustees, 
in  excess  of  20  cents  on  the  $100,  was  void. 
Brelsford,  Special  Judge,  dissenting  in  part 

Appeal  from  District  Court,  Montague 
County;  Clem  B.  Potter,  Judge. 

Action  by  W.  S.  Cummins  and  others 
against  J.  L.  Gaston  and  others  to  enjoin  the 
issuance  of  bonds  of  indebtedness  for  the 
erection  of  a  school  building,  and  to  restrain 
the  levy  of  a  tax  for  school  district  purposes. 
From  a  judgment  dissolving  an  injunction 
granted,  plaintiffs  appeal.  Reversed,  and 
judgment  rendered  continuing  injunction  in 
force. 

This  litigation  arose  out  of  a  special  act 
of  the  last  Legislature  (Sp.  Laws  1907,  p. 
189,  c.  8),  passed  without  any  local  notice, 
creating  an  Independent  school  district  la 
Montague  county,  and  naming  It  the  Bowie 
Independent  School  District,  which  Is  about 
9  square  miles,  and  Includes  the  city  of 
Bowie,  a  municipal  corporation  which  had 
been  duly  Incorporated  since  April  7,  1892,  by 
general  law  as  a  city  having  more  than  1,000 
and  less  than  10,000  inhabitants,  and  which 
had  assumed  control  of  its  public  schools  in 
compliance  with  the  statute  on  that  subject, 
and  created  a  bonded  indebtedness  for  the 
erection  of  a  school  building  of  $7,6(X),  whlcb 
wag  outstanding  when  the  special  act  was 
passed,  and  which  by  the  terms  of  that  act 
was  transferred  unconditionally  to  the  new 
district  along  with  3  schoolhouses,  and  a 
sinking  fund  of  something  near  one-half  the 
amount  of  the  indebtedness  so  transferred. 
By  an  election  held  April  27,  1900,  In  the  mu- 
nicipality of  Bowie  the  control  of  the  free 
schools  within  its  limits  was  placed  in  the 
bands  of  a  board  of  trustees,  where  it  re- 
mained until  the  special  act  was  passed,  by 
the  terms  of  which  these  trustees  were  made 
the  trustees  of  the  new  district  Before  the 
passage  of  this  special  act,  some  additional 
territory  had  been  added  to  Bowie,  known 
as  the  "North  Bowie  School  District,"  whlcb 
it  seems  to  be  conceded  was  not  Added  in 
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-compliance  witb  the  statute,  bat  we  attacb 
no  Importance  to  this  feature  of  the  case. 
In  an  election  ordered  for  that  purpose  the 
Inhabitants  of  the  new  independent  school 
district — that  Is,  those  having  the  requisite 
property  qualification  as  voters — provided  for 
the  issuance  of  bonds  in  the  sum  of  |37,S00 
for  the  erection  of  a  school  building  and  for 
the  levy  of  the  necessary  tax  to  pay  the  In- 
terest, and  provide  a  sinking  fund  as  required 
by  law,  and  a  tax  of  20  cents  on  the  $100 
"valuation  of  taxable  property  within  the  dis- 
trict was  accordlnglv  levied  by  the  trustees. 
This  suit  was  brought  by  taxpayers  who  own- 
«d  property  situated  In  the  municipality  of 
Bowie,  comprising  a  very  small  part  of  the 
territory  described  In  the  special  act  creat- 
ing the  new  district,  and  by  taxpayers  who 
owned  property  in  the  territory  added  to 
Bowie  known  as  the  "North  Bowie  School' 
District,"  and  by  taxpayers  who  owned  prop- 
erty outside  of  these  limits,  but  within  the 
limits  of  the  new  district,  to  enjoin  the  issu- 
ance of  the  bonds  above  mentioned,  and  the 
levy  of  a  tax  to  provide  for  the  payment  of 
the  same,  and  also  the  levy  of  a  tax  for  the 
maintenance  of  the  schools  in  the  new  dis- 
trict for  the  current  year  and  the  year  1908, 
alleging  that  these  trustees  would  levy  a  tax 
for  the  current  year  of  50  cents  or  there- 
abouts on  each  and  every  f  100  worth  of  prop- 
erty In  said  Bowie  Independent  School  Dis- 
trict for  said  purpose,  which  was  not  denied. 

J.  W.  Cbanceller  and  Jas.  A.  Graham,  for 
appellants.  John  Speer  and  H.  F.  Weldon, 
for  appellees. 

PRESLKR,  Special  Chief  Justice  (after 
stating  the  facts  as  above).  There  are  but 
two  questions  Involved  in  a  consideration  of 
this  appeal,  the  consideration  of  which  we 
deem  to  be  material  to  a  proper  determina- 
tion of  this  case.  These  stated  in  the  order 
of  their  importance  are:  First  Is  the  legis- 
lative act  creating  the  Bowie  Independent 
School  District  unconstitutional  and  void  be- 
cause of  the  following  proviso  thereof:  "Pro- 
vided, however,  that  the  Bowie  Independent 
School  District  shall  be  liable  for  and  shall 
assume  all  the  bonded  indebtedness  of  the 
city  of  Bowie  that  has  heretofore  been  issued 
and  expended  for  the  benefit  of  the  Bowie 
free  schools,  and  which  may  be  outstanding 
at  the  time  of  the  taking  effect  of  this  act"? 
Sp.  Laws  1007,  p.  140,  c.  S,  §  4.  From  an 
Inspection  of  this  proviso  and  of  the  remain- 
ing parts  of  this  section  and  of  the  succeed- 
ing section  (5)  of  the  act,  we  conclude  that  it 
was  clearly  the  intention  of  the  Legislature 
to  transfer  this  pre-existing  bonded  indebted- 
ness of  the  ci^  of  Bowie,  amounting  to 
$7,500  to  the  inhabitants  of  the  new  inde- 
pendent school  district,  thus  making  It  a 
charge  upon  the  taxpayers,  owners  of  proper- 
ty in  the  added  territory,  not  originally  lia- 
ble for  Its  payment.  We  are  therefore  of  the 
<)plnlan  that  the  Legislature  in  attempting 


to  transfer  this  indebtedness  to  the  inhabit- 
ants of  the  new  district,  without  their  con- 
sent, exceeded  its  power.  The  trial  court  in 
reforming  its  order  of  Injimctlon  so  as  to 
restrain  the  defendants  only  as  to  the  levy 
and  collection  of  taxes  on  account  of  the  |7,- 
600  bond  issue  In  that  portion  of  the  new  dis- 
trict outside  of  the  city  limits  of  Bowie, 
seems  to  have  held  that,  while  the  Legisla- 
ture could  not  impose  this  burden  on  all 
the  taxpayers  of  the  new  district,  that  part 
of  the  act  so  pt'ovidlng  might  be  eliminated 
without  affecting  the  validity  of  the  remain- 
der; bat  we  have  no  means  of  determining 
that  the  Legislature  would  have  formed  the 
district  at  all  without  making  the  disposi- 
tion that  was  made  of  this  Indebtedness. 
There  seems  force  in  the  contention  of  coun- 
sel for  appelleeo  that  In  extending  the  bonded 
indebtedness  of  the  city  of  Bowie  to  the  add- 
ed territory  placed  In  the  new  district  by  the 
act,  the  Legislature  only  exercised  an  inher- 
ent power  analogous  to  that  exercised  when 
by  special  act  the  limits  of  the  city  are  ex- 
tended so  as  to  impose  on  the  inhabitants  of 
the  added  territory  burdens  which  they  had 
never  created  or  assumed.  But  while  there 
are  Texas  cases  and  authorities  elsewhere  to 
that  effect.  It  must  not  be  overlooked  that 
when  these  Texas  cases  were  decided  the 
Constitution  had  not  made  a  vote  of  the  prop- 
erty taxpayers  a  condition  precedent  to  the 
creation  of  municipal  indebtedness,  as  Is  the 
case  In  school  districts.  The  inherent  power 
of  the  Legislature  to  pass  laws  not  prohibited 
by  the  Constitution  cannot  be  Invoked  in  this 
instance  since  the  act  was  passed  as  a  special 
or  local  law,  without  notice,  contrary  to  sec- 
tion 57,  art  3,  of  the  Constitution,  and  must 
therefore  clearly  come  within  the  termb  of 
the  special  power  granted  in  section  3,  art. 
7,  of  the  Constitution,  which,  however,  grants 
no  authority  for  the  transfer  of  bonded  In- 
debtedness as  is  attempted  in  the  act  creat- 
ing the  Bowie  Independent  School  District. 
We  are  therefore  of  the  opinion  that  the  spe- 
cial act  in  question  is  unconstitutional  and 
void;  bat  if  we  are  in  error  in  so  holding 
said  act  as  a  whole  to  be  invalid,  we  are 
fnrther  of  the  opinion  that  the  Judgment  of 
the  trial  court  dissolving  the  Injunction  In 
part  should  be  here  reversed  and  said  in- 
junction perpetuated  as  originally  prayed  for 
by  appellant,  because.  In  our  opinion,  the 
trustees  of  the  Bowie  Independent  School 
District  exceeded  the  authority  given  them 
by  law  in  levying  and  attempting  to  collect 
a  tax  of  60  cents  on  the  $100  of  taxable  valu- 
ation within  the  district  for  the  purpose  of 
maintenance,  and  20  cents  for  Improvements, 
and  5  cents  to  take  care  of  an  outstanding 
indebtedness  of  $7,500,  making  an  aggregate 
of  75  cents  on  the  $100  worth  of  taxable  valu- 
ation. 

Construing  section  3,  art.  7,  of  the  Consti- 
tution, under  the  authority  of  which  the  spe- 
cial act  in  this  case  necessarily  proceeds,  and 
in  the  light  of  the  opinion  of  the  Supreme 
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Court  of  this  state,  rendered  In  the  case  of 
State  y.  Brownson  et  al.,  94  Tex.  436,  61  8. 
W.  114,  we  conclude  that  under  said  article 
7,  8  3,  the  Legislature  has  authority  to  create 
within  any  and  all  counties  in  this  state  by 
special  act  and  without  the  local  notice  re- 
quired in  other  acts  of  special  legislation  two 
distinct  classes  of  independent  school  dis- 
tricts, viz.,  a  class  in  which  an  incorporated 
city  or  town  may  be  Included,  together  with 
contiguous  territory,  lying  outside  of  and 
beyond  tb^  limits  of  the  town  or  city,  as  in 
the  present  instance.  But  the  trustees  of  a 
district  BO  formed  can  constitutionally  levy 
and  collect  a  special  tax  only  not  to  exceed 
20  cents  on  the  $100  valnatlon  of  taxable 
property,  In  any  one  year,  provided  that  two- 
thirds  of  the  property  taxpaying  voters  of 
the  district  voting  at  an  election  for  that 
purpose  shall  vote  such  tax.  And  the  other 
class  to  consist  of  an  incorporated  town  or 
city,  with  limits  confined  to  those  of  the  mu- 
nicipality, which  last  class  may  levy  50  cents 
for  maintenance,  and  25  cent»  'on  the  $100 
valuation  of  taxable  property  for  improve- 
ments, such  district  consisting  of  an  Incor- 
porated city  or  town,  and  with  limits  coex- 
tensive with  and  confined  to  the  boundaries 
of  such  municipality,  being  specially  ex- 
empted from  the  limitation  upon  taxation 
specifically  Imposed  by  the  terms  of  section 
3,  art.  7,  of  the  Constitution,  upon  districts 
of  the  first  class  herein  mentioned.  It  is 
obvious  that  the  special  act  In  this  instance 
attempted  and  intended  to  create  an  Inde- 
pendent school  district  composed  in  part  of 
the  Incorporated  city  of  Bowie,  and  adding 
thereto  a  large  area  of  contiguous  territory, 
embracing  In  the  aggregate  about  9  square 
miles,  and  cannot  therefore  be  brought  with- 
in the  exemption  of  "Incorporated  cities  and 
towns  constituting  separate  and  Independent 
school  districts"  as  provided  In  said  section 
3,  art  7,  of  the  Ck>n8tltutlon.  This  amend- 
ment to  the  Constitution  adopted  on  the  25th 
day  of  September,  1883,  traverses  the  same 
subject-matter  as  the  provision  of  section 
10,  art  11,  which  confers  authority  on 
the  Legislature  to  conBtltute  any  city  or 
town  a  separate  and  Independent  school  dis- 
trict, and  as  said  by  the  Supreme  Court  In 
the  Brownson  Case,  supra,  the  amendment 
while  not  repealing,  virtually  supersedes  the 
express  provision  of  section  10.  art.  11,  and 
were  this  not  the  case,  the  special  act  In  this 
Instance  can  find  no  constitutional  authority 
to  sustain  Its  enactment  In  section  10,  art.  11, 
of  the  Constitution,  for  the  want  of  the  no- 
tice required  under  section  67,  art  8.  We 
therefore  conclude  that,  were  the  act  in  ques- 
tion constitutional  and  valid  in  other  respects 
hereinbefore  considered,  the  board  of  trustees 
acting  thereunder  could  not  legally  levy  a 
tax  for  the  maintenance  of  the  public  schools 
and  the  erection  of  improvements  In  said 
Bowie  Independent  School  District  In  excess 
of  20  cents  on  the  $100  valuation,  and  are 
under  the*  limitations  prescribed  by  section 


8,  art.  7,  restricting  such  special  tax  to  20 
cents  on  the  $100  valuation  for  all  school  pur- 
poses. 

In  this  connection  we  feel  constrained  to 
observe  that  the  suggestion  in  this  case  and 
in  the  companion  case  No.  5,651,  C.  B. 
Snyder,  Jr.,  et  al.  v.  Balrd  Independent 
School  District  (this  day  decided)  109  S.  W. 
472,  that  the  Attorney  General's  department 
under  a  different  construction  of  the  law 
than  is  here  reached  has  heretofore  approved 
Independent  school  district  bonds  in  large 
amounts,  presents  a  matter  aside  from  the 
merits  of  this  case,  and  not  necessary  to  be 
considered  In  determining  the  same. 

Special  Associate  Justice  BRELSFORD 
concurs  In  the  disposition  made  of  this  case 
on  the  first  ground  stated  In  the  opinion,  but 
dissents  from  the  views  expressed  In  the  sec- 
ond ground,  for  reasons  given  by  him  in 
the  opinion  filed  in  cause  No.  5,651,  Snyder 
et  al.  V.  The  Balrd  Independent  School  Dis- 
trict (this  day  decided)  Id. 

The  Judgment  dissolving  the  Injunction  is 
reversed,  and  Judgment  is  here  rendered  for 
appellants,  continuing  the  same  in  force. 


GULF,  C.  &  S.  F.  RY.  CO.  v.  JACKSON.' 

(Court  of  Civil  Appeals  of  Texas.     March  18. 

190&    Rehearing  Denied  April  15,  190a) 

1.  Master  and  Skbvant  —  Personal  Inju- 
ries—Assumption OF  Risk. 

A  servant  should  use  ordinary  care  to  learn 
the  duties  of  his  employment,  and  the  safest  way 
of  performing  the  same,  and  he  asuumes  the 
rislcs  that  are  open  and  obvious  to  him  as  well 
as  to  the  employer,  but  does  not  assume  the 
risk  where  he  is  inexperienced  in  the  employ- 
ment and  ignorant  of  the  danger,  where  the  dan- 
ger is  not  apparent  and  ob\«ous  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DIr. 
vol.  34,  Master  and  Servant,  {{  610-624.] 

2.  Sahe. 

A  section  hand  having  woriced  at  the  ordi- 
nary work  required  of  him  for  18  months  was 
directed  by  bis  foreman  to  unload  a  hopper  bot- 
tom freight  car  filled  with  gravel  mixed  with 
clay  by  getting  up  on  the  car  and  driving  a  line 
bar  into  the  gravel  to  start  it  moving.  After  he 
bad  unloaded  two  or  three  cars  in  this  manner 
he  was  directed  to  unload  a  car  appearing,  by 
reason  of  being  wet,  to  contain  the  same  ma- 
terial as  the  first  car,  but  which  was  filled  with 
gravel  alone,  and  which,  being  more  easily  moved, 
was  dangerous  to  any  person  standing  on  the 
top  at  the  time  it  started  to  move.  The  foreman 
knew  the  danger,  and  did  not  warn  the  section 
hand.  The  section  hand  was  inexperienced, 
never  having  unloaded  the  cars  before,  and  was 
injured  by  being  caught  in  the  mass  of  gravel 
when  it  started  to  move.  Held,  that  the  section 
hand  did  not  assume  the  risk  of  injury  by  taking 
a  position  on  the  top  of  the  gravel  as  he  had 
done  on  the  other  cars. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig 
vol.  34,  Master  and  Servant,  !§  601-609.] 

8.  Same— Warning  Servant  of  Danger. 

Under  the  circumstances  it  was  the  duty 
of  the  foreman  to  warn  the  servant  of  the  dan- 
ger. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  314-316.] 

*Wrlt  of  error  denied  by  Supreme  Court. 
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4.  TRiAiy— Instbccted  Verdict— Evidence. 

It  is  never  the  duty  of  the  court  to  give  an 
instmcted  verdict,  onless  the  evidence  is  of  such 
a  conclusive  character  as  that  reasonable  minds 
cannot  differ  as  to  its  effect. 

[B!d.  Note. — For  cases  in  point,  see  Cent.  Dijt. 
voJ.  46.  Trial.  H  376-396.] 

5.  Master  and  Servant— Personal  Injuries 
— i.n8tbucti0n — contributory  negligence. 

In  an  action  for  injuries  to  a  servant  while 
anIoadinK  a  car  of  gravel,  an  instruction  that, 
"if  »  •  »  the  plaintiff  in  Koin^  upon  the 
car  of  gravel  at  the  time  he  did,  and  in  attempt- 
ing to  unload  same  under  the  circumstances  ex- 
isting at  the  time  and  in  the  manner  he  did,  it 
was  a  failure  on  the  part  of  plaintiff  to  use 
ordinary  care,  and  that  such  failure,  if  there 
was  snch  failure,  caused,  or  contributed  to 
cause,  plaintiff's  injury,  if  be  was  injured,  you 
will  find  your  verdict  for  defendant,  although 
you  may  believe  that  defendant  was  guilty  of 
negligence,"  as  alleged,  is  a  proper  exposition  of 
the  law  on  the  issue  of  contributory  negligence. 
[Ed.  Note. — For  casea  in  point,  sec  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1180-1194.] 

C  Tbial—Instbuction— 'Request. 

A  requested  instruction  covered  by  the  main 
charge  given  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  46.  Trial,  ff  651-659.1 

7.  Master  and  Servant— Personal  Injitbies 
— Instructions- Warning  Servants. 

In  an  action  for  injuries  to  an  inexperienc- 
ed servant  while  unloading  a  car  of  gravel,  an 
instruction  that  defendant  was  not  required  to 
warn  the  plaintiff  before  requiring  him  to  un- 
load the  cars,  unless  the  unloading  was  attend- 
ed with  greater  danger,  and  was  more  hazardous 
Id  the  way  and  manner  such  work  was  then  be- 
ing done  than  was  usual  in  the  performance  of 
all  such  work,  was  properly  refused :  the  in- 
struction not  incorporating  the  idea  of  plaintiff's 
inexperience,  and  that  the  work  itself  was  un- 
usual. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  g  1160.1 

8.  Trial  —  iNarrBucnoN  —  Applicability  to 
Evidence. 

A  requested  instruction  not  applicable  to 
the  evidence  is  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial.  §S  596-612.1 

Appeal  from  District  Court,  Milam  Coun- 
ty; J.  C.  Scott,  Judge. 

Action  by  J.  M.  Jackson  against  the  Oulf, 
Colorado  &  Santa  FC  Railway  Company  for 
personal  injuries.  From  a  Judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant. U.  S.  Hearrell  and  Sam  Little,  for  ap- 
pellee. 

RICE,  J.  This  suit  was  brought  by  appel- 
lee against  appellant  to  recover  damages  for 
personal  injuries  alleged  to  bave  been  receiv- 
ed by  blm  on  the  Slst  day  of  March,  1906, 
while  be  was  engaged  as  a  .section  hand  in 
the  service  of  appellant.  He  alleged  that  be 
was  called  upon  by  bis  foreman  and  direct- 
ed to  unload  some  gravel  cars,  work  that  was 
unusual  as  well  as  dangerous;  that  be  was 
inexperienced  in  sucb  work,  which  fact  was 
well  Itnown  to  bis  superior;  that  on  said 
day  be  bad  assisted  in  unloading  a  few  cars 
wbidi  were  loaded  with  strlppings,  that  is, 
with  day,  gumbo,  and  gravel  mixed;  that 


In  unloading  such  cars  he  was  Instructed  by 
bis  superior  to  get  upon  the  top  of  said  cars, 
and  witb  a  line  bar  punch  a  hole  through 
the  strlppings,  in  order  to  start  the  gravel 
and  earth,  so  that  It  would  run  out  and 
empty  upon  the  roadbed;  that  after  he  bad 
aided  In  unloading  a  few  cars  of  sucb  strlp- 
pings or  gravel  mixed  with  clay  and  gumbo 
his  superior  In  charge  put  him  to  work  upon 
another  car  that  was  not  composed  of  any  or 
very  little  clay  and  gumbo,  but  consisted  of 
pure  gravel,  tbe  unloading  of  which  In  a 
similar  manner  to  tbe  otbers  as  directed  by 
bis  superior  was  attended  witb  great  dan- 
ger; that  bis  superior  In  charge  knew  that 
this  car  contained  gravel  and  not  strlppings 
or  gumbo,  wblch  fact  was  not  Ifnown  to  ap- 
pellee; that  said  superior  knew,  or  should 
have  known,  that  It  was  dangerous  to  get 
out  on  the  top  and  near  tbe  middle  and  at- 
tempt to  unload  or  start  to  unload  the  same 
by  working  a  way  through  It  with  the  bar 
as  the  other  cars  were  unloaded,  but  that, 
notwithstanding  sucb  knowledge,  be  ordered 
appellee  to  get  upon  said  car  and  punch  a 
hole  through  the  gravel  to  start  the  same,  so 
as  to  unload  it;  that  appellee  was  Inex- 
perienced in  such  .work,  unacquainted  with 
the  danger  attending  tbe  same,  and  obeyed 
tbe  Instructions  of  his  superior,  and  that, 
while  unloading  said  car  as  directed,  tbe 
gravel  gave  way,  precipitating  blm  beneath 
the  car,  and  partly  enveloping  him  In  said 
gravel,  whereby  he  was  seriously  Injured 
by  the  great  weight  and  force  thereof;  that 
it  was  the  duty  of  appellee's  superior  to 
warn  blm  of  such  danger,  and  a  failure  so 
to  do  was  negligence  on  tbe  part  of  appel- 
lant ;  that  If  he  had  been  warned  the  Injury 
would  not  have  happened,  and  the  failure 
so  to  do  was  the  proximate  cause  of  appel- 
lee's Injury.  Appellant  answered  by  general 
and  special  exceptions,  general  denial,  pleas 
of  assumed  risk,  and  contributory  negligence. 
The  case  was  fried  before  a  Jury,  resulting 
in  a  verdict  and  judgment  In  favor  of  ap- 
pellee for  the  sum  of  $1,000,  from  which 
judgment  this  appeal  is  prosecuted. 

Tbe  questions  raised  by  tbe  first,  second, 
third,  fourth,  and  fifth  assignments  of  error 
may  be  treated  together,  as  they  practically 
relate  to  the  same  supposed  errors  commit- 
ted by  the  court  below,  and  by  them  appel- 
lant urges  that  the  court  erred  in  refusing 
to  grant  the  defendant  a  new  trial  on  tbe 
ground  that  plaintiff  was  charged  with  a 
knowledge  of  the  ordinary  laws  of  nature 
and  gravitation ;  that  the  accident  was  pure- 
ly the  result  of  a  failure  to  exercise  ordinary 
care  on  the  part  of  appellee,  and  that  the 
law  does  not  require  the  master  to  warn  a 
servant  as  to  any  Injury  arising  from  and 
Incident  to  such  conditions  as  are  plainly 
apparent  to  the  servant  at  the  time  of  the 
Injury;  that  the  work  he  was  engaged  In 
doing  at  the  time  of  the  accident  was  regu- 
lar work  pertaining  to  the  business  of  a  sec- 
tion hand,  and  tbe  kind  which  he  was  em- 
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ployed  to  perform;  that  there  was  no  in- 
creased risk  or  hazard  pertaining  to  the  par- 
ticular work  or  the  manner  in  which  It  was 
being  performed  at  the  time  of  the  accident 
over  the  risks  usually  pertaining  to  such 
work;  ttiat  the  evidence  disclosed  that  ap- 
pellee was  a  man  of  mature  years,  who  had 
been  engaged  in  doing  the  work  of  a  section 
hand  for  some  18  months,  and  that  he  knew 
or  was  in  a  position  to  know  how  to  perform 
the  work  of  unloading  the  gravel  car  as  well 
as  any  other  man  in  the  service;  that  no 
particular  skill  was  required  to  perform  the 
same ;  that  he  knew  at  the  time  that  he  got 
upon  the  gravel  car  to  empty  the  same  that 
the  bottom  thereof  had  been  removed,  and 
that  nothing  sustained  said  gravel  or  pre- 
vented the  same  from  falling  through  except 
Its  own  cohesive  force;  that  he  knew  as  a 
man  of  ordinary  prudence  that  said  gravel 
was  likely  to  fall  through  the  opening  made 
for  It  at  any  moment,  and  he  was  charged 
with  knowing,  as  a  man  of  ordinary  pru- 
dence, that  he  was  likely  to  fall  through  said 
opening,  because  there  was  nothing  to  sup- 
port him  upon  the  top  of  the  same ;  that  each 
and  all  of  the  conditions  surrounding  the 
particular  work  in  hand. were  known  to  ap- 
pellee, on  account  of  which  he  assumed  the 
risk  of  resulting  injuries,  and  that  in  con- 
sequence thereof  no  duty  devolved  upon  the 
section  foreman,  or  his  superior,  to  give 
him  any  special  warning  of  these  conditions ; 
and  that  in  all  these  respects  the  verdict  of 
the  Jury  was  against  the  manifest  weight 
and  great  preponderance  of  the  evidence. 
From  the  record  we  take  the  material  facts, 
which  show  that  the  appellefe  was  engaged 
as  a  section  hand  by  appellant  at  the  time 
of  the  injury ;  that  he  had  been  at  work  In 
said  employment  for  some  18  months  prior 
thereto,  during  which  time  he  had  principal- 
ly been  engaged  In  the  ordinary  work  of  a 
section  hand,  that  is,  in  keeping  the  track 
in  repair  and  in  good  condition ;  that  it  was 
his  duty  to  do  anything  that  he  was  called 
upon  to  do;  that  he  had  never  before  this 
time  unloaded  or  assisted  In  unloading  grav- 
el cars,  and  that  this  character  of  work  was 
not  ordinarily  done  by  section  hands,  but 
by  a  separate  crew;  that  at  the  time  of  his 
Injury  appellee  and  the  other  section  hands 
were  at  work  unloading  a  train  of  gravel 
cars ;  that  the'  work  was  being  done  under 
the  direction  of  the  assistant  roadmaster  and 
R.  C.  Murphy,  the  section  foreman;  that 
Murphy  was  on  the  car  at  the  time  appellee 
was  Injured,  directing  the  work;  that  said 
gravel  cars  had  what  are  called  "hopper  bot- 
toms," that  is,  bottoms  which  opened  out,  so 
that  the  contents  thereof  could  be  emptied 
upon  the  track;  that  the  contents  of  the 
cars  first  unloaded  by  them  on  this  occasion 
consisted  of  what  Is  known  as  stripplngs  or 
gumbo,  that  is,  gravel  mixed  with  clay  and 
earth,  which  adhered  together;  that  In  or- 
der to  unload  the  same  the  section  foreman 
bad  directed  the  section  hands  to  take  cross- 


ties  and  strike  upon  the  sides  of  the  cars, 
and  also  for  them  to  get  upon  the  top  of  the 
cars  with  a  line  bar  and  punch  a  hole 
through  the  gravel  In  the  center  of  the  car, 
so  that  the  contents  thereof  would  be  dis- 
charged upon  the  track;  that  he  had  assist- 
ed In  unloading  on  said  occasion  several  of 
said  cars  loaded  with  stripplngs  or  gumbo, 
composed  of  gravel,  clay,  and  earth ;  that  the 
car  from  which  appellee  sustained  bis  In- 
juries was  not  loaded  with  stripplngs  or 
gumbo,  but  was  loaded  with  what  Is  known 
as  pure  or  free  gravel,  but  which  fact  was 
not  known  to  appellee,  because  it  had  been 
raining  upon  these  cars,  which  made  the 
contents  all  look  alike;  that  It  is  much  more 
dangerous  to  unload  a  car  containing  pure 
gravel  than  one  containing  stripplngs  or 
gumbo,  the  latter  adhering  and  sticking  to- 
gether, and  being  more  difficult  to  dislodge 
from  the  car  than  free  gravel ;  that  appellee, 
in  obedience  to  the  express  order  and  di- 
rection of  his  superiors,  the  section  foreman 
and  roadmaster,  and  being  entirely  Inexper- 
ienced In  such  work,  and  without  knowledge 
of  the  danger  Incident  thereto,  and  relying 
upon  the  supposed  knowledge  of  his  super- 
iors, without  any  warning  from  them  of  any 
danger,  got  upon  this  last  car  with  a  line 
bar  while  the  same  was  being  unloaded,  and 
began,  as  directed,  to  punch  a  hole  In  the 
middle  of  said  gravel  with  said  bar,  where- 
upon suddenly  and  without  warning  to  him, 
he  was  precipitated  underneath  the  car,  and 
partially  engulfed  and  incased  In  the  gravel, 
from  which  he  was  extricated  by  the  other 
hands  in  some  15  or  20  minutes  by  digging 
him  out;  that  he  did  not  know  that  it  was 
more  dangerous  to  unload  this  car  than  the 
others ;  that  If  he  had  known  It  was  a  car  of 
gravel  Instead  of  a  car  of  stripplngs  he 
would  not  have  gone  to  the  center  of  the  car 
with  a  line  bar  to  work,  but  would  have  re- 
mained on  the  side  of  the  car  and  have  used 
the  handle  of  the  bar,  thereby  remaining  out 
of  danger;  that  the  foreman  had  known  him 
for  some  time,  and  knew  the  character  of 
work  that  he  bad  been  doing,  and  knew  that 
he  had  no  experience  In  unloading  gravel 
cars.  It  was  shown  that  Murphy,  the  fore- 
man, said  at  the  time  of  the  Injury  that  the 
reason  the  gravel  all  fell  through  at  once 
was  that  the  same  was  solid  gravel  and  the 
other  cars  were  gumbo.  It  was  also  shown 
that  appellee  was  seriously  Injured  by  being 
so  Incased  in  said  gravel  that  he  was  mash- 
ed on  the  right  side  between  the  ribs  and 
hips;  that  It  affected  his  kidneys,  causing 
them  to  discharge  more  freely  than  usual, 
causing  him  to  have  fever;  that  his  liver 
was  affected;  and  that  at  the  time  of  the 
trial  (which  was  six  or  eight  months  after 
the  accident)  he  was  still  suffering  from  the 
result  of  his  injuries,  and  still  had  fever, 
and  was  unable  to  perform  his  usual  work. 
Appellant  Insists  that  the  facts  of  this 
case  bring  It  within  the  rule  announced  in 
the  case  of  M.,  K.  &  T.  Ry.  Co.  v.  Spellman 
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(Tex.  ClT.  Ak>.)  34  S.  W.  298,  and  Hlghtower 
T.  Gray,  83  S.  W.  254,  11  Tex.  Ct  Rep.  382, 
and  Jones  r.  O.,  H.  &  S.  A.  R.  R.  Co^  11  Tex. 
Cir.  App.  89,  31  S.  W.  706,  and  other  cases 
Cited  by  It  We  think  the  cases  above  men- 
tioned are  distinguishable  from  the  one  at 
bar.  In  the  Spellman  Case  the  plaintiff  was 
engaged  in  getting  out  and  loading  gravel 
to  be  used  on  a  railroad  track.  After  hav- 
ing scooped  oat  the  gravel  from  under  an 
overhanging  rock  and  bank  of  earth,  he  was 
then  ordered  by  the  foreman  to  go  above 
where  be  had  l>een  digging  and  dig  a  ditch 
or  trench  in  order  that  the  ledge  might  be 
thrown  down,  and  while  so  engaged  the 
bank  of  earth  gave  way  and  precipitated  him 
below,  whereby  he  was  injured.  In  the  case 
of  Hlgbtower  v.  Oray,  sapra,  the  plaintiff 
was  employed  to  make  an  excavation  be- 
neath a  house  for  a  cellar,  and  was  direct- 
ed by  the  master  to.  tnnnel  through  the 
ground  and  knock  down  the  rock  above  his 
bead  with  a  sledge  hammer;  and  after  he 
bad  worked  for  some  days,  and  while  be  was 
engaged  in  breaking  down  the  rock,  knock- 
ing it  with  the  hammer,  a  large  piece  fell 
on  and  injured  him.  The  court  in  each  of 
the  above  cases  held,  and  we  think  correctly, 
tliat  the  servant  assumed  the  risk,  because 
tlie  danger  was  open  and  apparent  in  each 
Instance,  and  the  plaintlfTs,  having  assumed 
the  risk,  were  not  permitted  to  recover. 
Here,  however,  it  appears  that  the  plaintiff 
bad  not  lieen  engaged  in  the  same  kind  or 
character  of  work,  that  while  he  had  assist- 
ed the  other  bands  in  unloading  seven  or 
eight  cars  about  the  time  of  his  injury,  still 
the  other  cars  were  loaded  with  strlpplngs 
or  gumbo,  a  character  of  gravel  which,  it  was 
shown  ran  out  slowly,  and  that  by  reason  of 
Its  adhesiveness  there  was  little  or  no  dan- 
ger in  unloading  it  in  the  manner  In  which 
he  bad  been  directed,  but  that  the  car  of 
gravel  from  which  he  was  injured  was  not 
loaded  wltb  the  same  character  of  gravel,  but 
contained  pure  gravel  which  would  easily 
ran  out  of  the  cars  when  being  unloaded, 
thereby  rendering  it  much  more  dangerous 
to  unload  than  the  others,  but  that  plaintiff 
was  unfamiliar  with  the  unloading  of  gravel, 
and  was  unable  to  discern  or  tell  the  dif- 
ference between  this  and  other  cars  from 
the  fact  that  it  had  been  raining  upon  them, 
and  from  the  ontside  they  all  looked  alike. 
Besides  tbis  It  appears  from  the  evidence 
that  the  section  foreman  who  had  thus  di- 
rected the  work  to  be  done  knew  the  differ- 
ence l>etween  the  contents  of  this  car  and 
the  others,  knew  the  increased  danger  of 
the  work  In  hand,  and  failed  to  warn  the 
plaintiff  that  there  was  any  danger  while  un- 
loading the  same  in  the  manner  In  which 
he  had  been  directed.  It  was  further  shown 
that  appellee  relied  upon  the  superior  Judg- 
ment of  the  section  foreman,  and  was  un- 
dertaking to  do  the  work  as  directed  by  him. 
In  Hlgbtower  v.  Gray,  supra,  it  is  said, 
among  other  things,  that  in  ail  cases  in 
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which  a  servant  has  been  held  not  respon- 
sible for  assuming  an  unsafe  position  under 
tbe  direct  order  of  his  master  he  was  shown 
to  have  relied  upon  the  superior  Judgment 
of  such  master;  and  that  under  circum- 
stances where  ordinary  minds  might  differ 
as  to  tbe  danger  of  a  certain  action,  and  the 
servant  acts  in  obedience  to  the  order  of  tb6 
master,  npon  whose  superior  Judgment  he 
relies,  he  would  not  thereby  be  cut  off  from 
recovering  damages  for  injuries  received  in 
endeavoring  to  execute  such  orders. 

We  understand  the  law  to  be  that  the  serv- 
ant should  use  ordinary  care  to  learn  the 
duties  of  his  employment  and  the  safest  way 
of  performing  the  same,  and  that  he  as- 
sumes risks  that  are  oi>en  and  obvious  to 
him  as  well  as  to  the  employer,  but  that  he 
does  not  assume  the  risk  where  be  is  inex- 
perienced in  the  employment  and  Ignorant 
of  the  danger  Incident  to  the  work,  and  that 
tbe  same  is  not  apparent  and  obvious  to 
him;  nor  is  he,  under  the  circumstances  In- 
dicated, precluded  by  reason  of  having  as- 
sumed tbe  risk,  especially  where  It  is  shown 
that  the  master  knew  the  danger  to  which 
he  was  exposed,  and  failed  to  warn  him 
thereof.  Texarkana  Table  &  Furniture  Co. 
V.  Webb  (Tex.  Civ.  App.)  86  S.  W.  782; 
Gibson  V.  Freygang  et  al.,  112  Mo.  App.  594, 
87  S.  W.  3;  San  Antonio  &  Aransas  Pass 
Ry.  Co.  V.  Adams,  11  Tex.  Civ.  App.  198, 
32  S.  W.  733 :  M.  P.  Ry.  Co.  et  al.  V.  White, 
76  Tex.  102,  13  S.  W.  65,  18  Am.  St  Rep.  33; 
Mo.  Pac.  Ry.  Co.  v.  Watts,  64  Tex.  568; 
Waxahacble  Cotton  Oil  Co.  v.  McLaIn,  27 
Tex.  Civ.  App.  334,  68  S.  W.  226;  Newbury 
V.  Lumber  Co.,  100  Iowa,  441,  69  N.  W.  743, 
62  Am.  St  Rep.  582;  Daly  v.  Kiel,  106  La. 
170,  30  South.  254.  In  the  Webb  Case,  supra, 
where  practically  the  same  principle  was 
involved  and  the  same  defense  urged,  the 
facts  show:  That  Webb  was  directed  by  bis 
superior  to  operate  a  hand  planer  or  Joiner. 
He  was  inexperienced  in  its  operation,  and 
Ignorant  of  Its  dangers,  which  facts  were 
known  by  the  master.  That  hts  vice  prin- 
cipal in  using  the  machine  himself  reset  tbe 
same  so  that  it  would  cut  one-fourth  of  an 
inch  iustead  of  one-sixteenth  of  an  inch, 
thereby  rendering  It  more  dangerous  to  use 
and  operate,  bat  which  fact  was  not  made 
know  to  Webb,  and  on  resuming  his  work 
be  was  Injured.  He  did  not  know  of  its  in- 
creased danger,  and  was  not  warned  there- 
of. Tbe  court  say,  among  other  things: 
"Under  such  state  of  facts  It  was  clearly  the 
duty  of  appellant  to  warn  appellee  fully  of 
the  dangers  and  source  from  which  such 
danger  might  be  apprehended  In  the  opera- 
tion of  said  machine,  and  if  it  failed  to  do 
BO  it  Is  liable  to  appellee  for  any  injury  he 
has  sustained  In  consequence  of  such  neg- 
lect." In  the  case  of  Gibson  v.  Freygang, 
supra,  the  court  says:  "A  servant  does  not 
by  implication  of  law,  agree  to  assume  the 
risks  of  Injury  from  dangers  known  to  the 
master,  but  unknown  to  the   servant  and 
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undiacoyerable  by  blm  in  the  situation  in 
wttich  he  is  placed,  unless  tlie  master  in- 
tonus  him  of  such  perils.  The  servant  must 
be  given  an  opportunity  to  ol>8erve  the  ex- 
tent of  the  particular  dangers  he  Is  called 
upon  to  face,  or  be  informed  of  them  if  the 
master  would  be  released  by  Implied  contract 
from  liability  on  their  account  It  Is  the 
duty  of  the  servant  to  serve  and  obey.  It  is 
not  supposed,  when  given  a  task  to  perform, 
that  be  will,  on  his  own  motion,  consume 
his  master's  time  In  making  comprehensive 
Inspection  to  detect  dangers.  All  that  is  re- 
quired of  him  is  that  he  use  his  senses  in 
the  position  assigned  to  him,  and  to  dangers 
not  apparent  to  him,  and  not  inherent  to  the 
employment,  he  has  the  right  to  rely  upon 
his  master's  judgment."  We  are  inclined 
to  believe  that  the  facts  of  this  case  bring 
the  same  within  the  rule  announced  in  the 
cases  above  cited,  and  we  therefore  over- 
rule these  assignments. 

Appellant  urges  by  its  sixth  and  seventh 
assignments  that  the  court  erred  in  refusing 
to  give  its  special  charge  whereby  the  jury 
were  directed  to  find  a  verdict  for  the  de- 
fendant. These  assignments  are  both  over- 
ruled, because  the  pleading  and  the  evidence 
required  of  the  court  to  submit  the  Issues  to 
the  Jury;  and  It  Is  never  the  duty  of  the 
court  to  instruct  a  verdict  unless  the  evi- 
dence is  of  such  a  conclusive  character  as 
that  reasonable  minds  cannot  differ  as  to  its 
effect 

By  Its  eighth  assignment  appellant  insists 
that  plaintiff's  injuries,  if  any,  were  the  re- 
sult of  an  accident,  unmixed  with  any  negli- 
gence on  the  part  of  the  railway  company, 
and  the  recovery  under  these  circumstances 
was  not  authorized,  and  that  the  verdict 
was  against  the  manifest  weight  and  pre- 
ponderance of  the  evidence.  What  has  been 
said  in  the  disaisslon  of  the  first  to  the  fifth 
assignments,  Inclusive,  we  think  disposes  of 
this  assignment  Besides  the  court  gave  a 
special  charge  at  the  instance  of  appellant 
authorizing  the  Jury  to  find  for  the  defend- 
ant in  the  event  they  should  believe  that 
the  injury  received  by  the  plaintiff  was  the 
result  of  an  accident 

By  Its  ninth  and  tenth  assignments  ap- 
pellant assails  the  law  as  announced  In  the 
fotirth  and  fifth  paragraphs  of  the  court's 
charge  to  the  Jury.  The  fourth  paragraph 
tells  the  Jury  that  the  servant  by  entering 
the  employment  of  the  master,  thereby  as- 
sxunes  all  ordinary  risks  and  hazards  inci- 
dent to  his  employment  and  the  service  un- 
dertaken by  him.  However,  If  the  work  he  is 
called  upon  to  perform  is  unusual  and  not 
customary,  and  more  dangerous  than  his 
usual  and  customary  work,  and  If  the  serv- 
ant Is  inexperienced  In  such  unusual  work, 
and  ignorant  of  the  danger  and  hazard  inci- 
dent thereto,  and  If  such  hazard  and  risk 
are  not  reasonably  indicated  or  apparent 
by  tbe  nature  of  the  work,  and  if  the  mas- 
ter, knowing  of  such  risks  and  hazards,  al- 


so knowing  of  the  inexperience  and  ignor- 
ance of  the  servant,  fails  to  warn  him  of 
the  danger  and  risks  thereto  in  such  unusual 
work,  and  the  servant  Is  thereby  injured, 
and  the  injury  was  the  result  of  the  failure 
on  the  part  of  the  master  to  give  the  neces- 
sary warning,  the  master  is  liable.  The 
fifth  paragraph  of  said  charge  undertakes 
to  apply  the  principles  of  law  announced  in 
the  fourth  paragraph  'directly  to  the  facts 
as  made  by  the  evidence.  In  our  Judgment 
said  paragraphs  state  the  law  correctly,  and 
pertinently  apply  the  same  to  the  facts  of 
the  case.  So  believing,  we  overrule  these 
assignments.  Receivers  I.  &  Q.  N.  R.  R., 
T.  Moore,  8  Tex.  Civ.  App.  416,  22  S.  W.  272; 
M.,  K.  &  T.  Ry.  Ck).  V.  Hannig,  91  Tex.  347, 
43  S.  W.  508;  G.,  H.  &  S.  A.  By.  Co.  v. 
Hughes,  22  Tex.  Civ.  App.  134,  54  S.  W.  264 ; 
Id.  V.  Renz,  24  Tex.  Civ.  App.  335,  59  S. 
W.  280;  T.  &  P.  Ry.  Co.  v.  Utley,  27  Tex. 
Civ.  App.  472,  66  S.  W.  811. 

By  its  eleventh  assignment  of  error  ap- 
pellant claims  the  court  erred  In  instructing 
the  jury  as  follows:-  "If  you  believe  from 
the  evidence  that  the  plaintlCT  In  going  upon 
the  car  of  gravel  at  the  time  be  did,  and 
in  attempting  to  unload  same  under  the  cir- 
cumstances existing  at  the  time  and  In  tbe 
manner  he  did,  it  was  a  failure  on  the  part 
of  plaintiff  to  use  ordinary  care,  and  that 
such  failure,  if  there  was  such  failure, 
caused  or  contributed  to  cause  plaintifTs  In- 
Jury,  if  he  was  injured,  you  will  find  your 
verdict  for  the  defendant,  although  you  may 
believe  that  defendant  was  guilty  of  negli- 
gence, as  alleged  by  plaintiff  in  his  petition." 
We  sele  no  error  In  the  charge  as  given.  It 
seems  to  us  to  be  favorable  to  appellant,  and 
appellant  has  cited  no  authori^  to  support 
Its  contention.  We,  therefore,  overrule  this 
assignment 

Appellant's  twelfth  assignment  of  error  is 
overruled  because,  in  our  judgment,  there 
was  no  error  In  the  action  of  the  court  in 
giving  the  charge  complained  of  to  the  jury, 
for  the  reasons  heretofore  pointed  out  under 
previous  assignmeijts. 

By  its  thirteenth  assignment  of  error  ap- 
pellant complains  of  the  action  of  the  court 
In  failing  to  give  its  special  charge  No.  5. 
We  do  not  think  there  is  any  merit  In  this 
assignment,  because  this  phase  of  the  case 
was  covered  by  the  main  charge  of  the  court, 
and  this  assignment  is  therefore  overruled. 

By  Its  fourteenth  assignment  of  error  ap- 
pellant claims  that  the  court  erred  in  fail- 
ing to  give  special  charge  No.  9  asked  by  it, 
which  is  as  follows:  "You  are  charged  that 
the  master  does  not  owe  the  servant  the 
duty  to  warn  him  relative  to  the  dangers  In- 
cident to  the  work  such  servant  Is  employed 
to  perform,  unless  the  performance  of  such 
work  Involves  an  extra  hazard,  or  unless 
the  work  in  hand  is  extra  dangerous.  And 
in  this  case  the  defendant  was  not  required 
to  warn  tbe  plaintiff  before  requiring  him  to 
unload  the  car  of  gravel,  unless  the  unload- 
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Ing  of  Bald  car  of  gravel  was  attended  with 
greater  danger,  and  was  more  hazardous  in 
the  way  and  manner  such  work  was  then  be- 
ing done  than  was  usual  In  the  performance 
of  all  such  work."  The  above  charge  en- 
tirely omits  to  Incorporate  the  idea  of  plain- 
tiff's inexperience  in  said  work,  and  also 
that  said  work  was  unusual.  Therefore  this 
charge  as  presented  did  not  fully  cover  the 
law  of  the  case  as  made  by  the  evidence,  and 
vc&a  properly  refused. 

For  a  similar  reason  the  court  did  not  err 
in  refusing  to  give  appellant's  charge  No. 
10,  which  action  is  urged  as  error  under  ap- 
pellant's fifteenth  assignment,  which  Is  like- 
wise overruled. 

There  was  no  error  committed  by  the  court 
In  refusing  to  give  appellant's  special  charge 
No.  8,  as  complained  of  in  the  sixteenth  as- 
signment, the  principles  of  law  Involved 
therein  having  been  fully  given  in  the  main 
charge  of  the  court 

Finding  no  error  in  the  action  of  the  court 
below,  the  Judgment  Is  affirmed. 

AflBrmed. 


NORTHERN  TEXAS  TRACTION  CO.  v. 
MOBERI/T. 

fConrt  of  Civil  Appeals  of  Texas.     March  28, 
1908.) 

1.  Tbiai/— Instructions— Charge  or  Weioht 
OP  Evidence. 

Where  plaintiff  claimed  that  while  stand- 
ing on  the  step  of  an  electric  railway  car, 
waiting  for  it  to  stop,  a  sudden  starting  of  the 
car  caused  him  to  fall,  resultinK  in  the  Injury 
complained  of,  a  charge  that  "the  care  which 
the  defendant  owed  the  plaintiff  as  its  passenger 
was  that  high  degree  of  care  which  very  cau- 
tious, competent,  and  prudent  persons  would 
Iiave  exercised  under  like  or  similar  circum- 
atancea  of  danger,"  while  otherwise  correct,  be- 
came a  charge  on  the  weight  of  the  evidence 
by  the  use  of  the  words  "of  danger,"  and  was 
error. 

J  Ed.  Note. — ^For  rases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  H  439-455.] 

2.  Samb— Necessitt  of  Instbuotions— Issues 
ANn  Theories  or  Case. 

Where  the  evidence  was  conflicting  as  to  a 
sadden  start  of  defendant's  car,  and  the  jury 
was  instructed  that  if  plaintiff  had  stepped  down 
on  the  step,  and  was  only  making  preparation 
to  leave  the  car  when  it  came  to  a  stop,  and 
that  while  in  this  attitude  the  car  was  sudden- 
ly jerked,  thereby  causing  plaintiff  to  be  thrown 
from  the  car,  they  should  find  for  plaintiff,  it 
was  error  to  refuse  to  charge  that  if  the  car 
was  not  started  suddenly  forward  after  plain- 
tiff stepped  down  on  the  step,  and  while  he 
was  standing  on  It,  plaintiff  was  not  entitled 
to  recover,  since  it  is  the  duty  of  the  court, 
wlien  requested  in  such  a  cause,  to  affirmatively 
state  the  negative  side  of  the  issue. 

3.  Saks. 

The  fact  that  an  affirmative  charge  had 
been  given  on  the  opposite  side  of  the  issue  did 
not  impair  defendant's  right  to  have  his  re- 
quested charge  given,  even  though  in  the  ab- 
sence of  a  request  the  dbarge  given  would  have 
been  sufficient 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  TrUl,  S|  651-658.] 

4.  Same. 

Where  the  evidence  showed  that  plaintiff 
stepped  down   onto   the  step   of  a  car  before 


it  stopped,  and  defendant  pleaded  contributory 
negligence  in  so  doing,  refusal  to  define  con- 
tributory negligence  and  apply  the  doctrine  to 
the  facts  of  the  case  was  error. 
6.  Same— Instructions — Oonstbuotion— Neg- 
ligence Per  8e. 

An  instruction  that  if  plaintiff  had  stepped 
down  onto  the  step  of  the  car,  and  was  only 
making  preparation  to  leave  it  when  the  car 
stopped,  and  if  while  in  this  attitude  the  car 
Buddenly  jeiiced,  and  caused  plaintiff  to  be 
tlirown  from  the  car,  the  jury  should  find  for 
plaintiff,  is  in  effect  an  instruction  that  the 
sadden  jerking  of  the  car  would  constitute  neg~ 
lip;ence  per  se,  and,  where  there  was  a  con- 
flict in  the  testimony,  it  constituted  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,   Trial,   {{  439^551] 

6.  Negliobncb— Actions— Questions  of  Iiaw 
OB  Fact. 

It  is  only  when  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same  conclu- 
sions that  the  question  of  negligence,  other  than 
failure  to  perform  a  statutory  duty,  becomes  a 
question  of  law  for  the  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Negligence,  g§  279-302.] 

7.  Cabbiebs— Actions  fob  Injuries  to  Pab- 
SENOEBB  —  Questions  fob  Jubt  —  Nkgli- 

OENCE. 

In  an  action  by  a  passenger  for  personal 
injuries,  whether  under  the  evidence  a  sudden 
starting  of  the  car,  if  there  was  any,  constituted 
negligence,  held  for  the  jury. 

[E3d.  Note.— For  cases  m  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1322.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Thomas  F.  Nash,  Judge. 

Action  by  Alfred  P.  Moberly  against  the 
Northern  Texas  Traction  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  Flnley, 
Knight  &  Harris,  and  Walter  H.  Walm, 
for  appellant.  6.  H.  Irish  and  Carden, 
Starling  &  Carden,  for  appellee. 

TALBOT,  3.  This  Is  a  personal  injuiy 
suit.  It  is  alleged.  In  substance,  that  the 
appellant  owned  and  operated  an  electric 
railway  between  the  cities  of  Dallas  and  Ft. 
Worth,  Tex.;  that  on  September  14,  1905, 
appellee  was  a  passenger  on  one  of  app^- 
lant's  cars  going  from  stop  No.  17  on  Its 
line  of  road  to  Davis  stop;  that  after  said 
car  had  commenced  to  slacken  Its  speed  for 
said  Davis  stop,  and  appellant's  conductor 
bad  indicated  to  appellee  that  the  car  was 
about  to  reach  said  stop,  and  that  it  was 
proper  for  him  to  place  himself  in  position 
to  alight,  and  that  while  appellee  wits  stand- 
ing on  the  step  of  said  car,  awaiting  for  it 
to  stop  at  said  Davis  stop,  the  said  car  was 
suddenly  and  negligently  moved  forward 
with  a  violent  jerk,  whereby  apiiellee  was 
thrown  from  said  car  to  the  ground,  and 
seriously  injured.  Defendant  answered  by 
general  denial  and  plea  of  contributory  neg- 
ligence on  the  part  of  appellee.  A  jury  trial 
resulted  In  a  verdict  and  Judgment  for  ap- 
pellee, and  the  appellant  has  appealed. 

The  first  assignment  of  error  complains 
of  the  following  portion  of  the  first  para- 
graph  of    the   court's    charge:     "The   care 
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which  the  defendant  owed  the  plaintiff  as 
its  passenger  was  that  high  degree  of  care 
which  very  cautious,  competent,  and  prudent 
persons  would  have  exercised  under  like  or 
similar  circumstances  of  danger."  The  ob- 
jection to  the  charge  is  in  the  use  of  the 
words  "ot  danger"  at  the  close  of  the  sen- 
tence quoted.  This  objection  Is  believed  to 
be  well  taken.  Had  these  words  been  omit- 
ted from  the  charge,  It  would  have  been  in 
the  usual  and  approved  form  and  correct, 
but,  with  them  added,  the  charge  assumes 
that  appellee  was  In  a  position  of  danger, 
was  upon  the  weight  of  the  evidence,  and 
calculated  to  prejudice  the  rights  of  appel- 
lant. 

The  defendant  requested  the  following 
cha'rge:  "If  you  believe  from  the  evidence 
In  this  case  that  after  the  plaintiff  stepped 
down  on  the  steps  of  defendant's  car,  and 
while  he  was  standing  on  said  step,  that 
said  car  was  not  started  suddenly  forward, 
and  that  the  plaintiff  was  not  caused  to  fall 
from  said  step  from  the  alleged  sudden  start- 
ing of  said  car  forward,  you  are  instructed 
that  plaintiff  Is  not  entitled  to  recover,  and 
you  will  find  a  verdict  for  the  defendant." 
The  refusal  of  this  charge  is  assigned  as 
error.  In  its  general  charge  the  court  in- 
structed the  jury  to  the  following  effect: 
'Therefore  you  are  Instructed  that  if  you 
find  and  believe  from  the  evidence  that  the 
car  was  slowing  up  for  Davis  stop,  and  that 
the  plaintiff  had  stepped  down  on  the  step, 
and  was  only  making  preparation  to  leave 
the  car  when  It  came  to  a  stop,  and  that, 
while  in  this  attitude,  the  car  was  suddenly 
jerked,  and  thereby  caused  the  plaintiff  to 
be  thrown  from  the  car,  you  will  find  for  the 
plaintiff."  We  think  the  court  erred  in  re- 
fusing to  give  the  special  instruction  re- 
quested. The  testimony  was  sharply  con- 
flicting as  to  whether  or  not  the  car  was 
suddenly  started  or  jerked  at  the  time  the 
plaintiff  claims  to  have  been  thrown  thereby 
to  the  ground,  and  it  has  been  often  held 
to  be  the  duty  of  the  trial  court,  when  re- 
quested, to  present  to  the  jury  in  such  cases 
affirmatively  the  negative  side  of  the  Issue. 
This  right  is  not  impaired  by  the  fact  that 
the  same  matter  had  been  negatively  pre- 
sented in  the  main  charge.  Klatt  et  al.  v. 
Houston  Elec.  St.  Ry.  Co.  (Tex.  Civ.  App.) 
67  8.  W.  1112;  Railway  Co.  v.  Ayres,  83 
Tex.  268,  18  S.  W.  084;  Railway  v.  Conn 
(Tex.  Civ.  App.)  100  S.  W.  1019.  The  court's 
charge  upon  the  point,  in  the  almence  of  the 
requested  charge,  would  doubtless  have  been 
sufficient. 

We  are  also  of  the  opinion  the  court  erred 
in  refusing  to  give  the  defendant's  special 
charge  No.  6,  defining  contributory  negli- 
gence and  applying  the  doctrine  to  the  facts 
of  the  case.  We  think  the  pleadings  and 
the  evidence  raised  the  issue  therein  sought 
to  be  submitted  to  the  jury,  and  that  the 
charge  should  have  been  given. 

The  eighth  assignment  of  error  complains 


of  the  following  paragraph  of  the  court's 
charge:  "Therefore  you  are  instructed  that 
if  you  find  and  believe  from  the  evidence 
that  the  car  was  slowing  up  for  Davis  stop, 
and  that  the  plaintiff  had  stepped  down  on 
the  car  step,  and  was  only  making  prepara- 
tion to  leave  the  car  when  It  came  to  a  stop, 
and  that  while  in  this  attitude  the  car  was 
suddenly  jerked  and  thereby  caused  plain- 
tiff to  be  thrown  from  the  car,  you  will  find 
for  the  plaintiff.  But  If  you  find  and  t>elieve 
from  the  evidence  that,  before  the  car  stop- 
ped, the  plaintiff  walked  off  of  the  platform 
or  accidentally  fell  off,  you  will  find  for  the 
defendant"  This  charge  was  error,  in  that 
the  jury  are  thereby  instructed,  In  effect, 
that,  if  under  the  circumstances  therein  stat- 
ed the  car  upon  which  plaintiff  was  riding 
was  suddenly  jerked  and  caused  him  to  be 
thrown  from  the  car,  such  act  on  the  part 
of  the  defendant's  servants  In  charge  of  said 
car  was  negligence  per  se,  and  entitled  plain- 
tiff to  a  verdict.  "It  Is  only  when  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  the 
question  of  negligence  (other  than  the  fail- 
ure to  perform  a  statutory  duty)  Is  ever 
considered  one  of  law  for  the  courts."  Such 
was  not,  In  our  opinion,  the  character  of  the 
evidence  upon  the  point  here  involved.  On 
the  contrary,  whether,  under  the  evidence 
adduced,  such  a  jerk,  if  there  was  such,  con- 
stituted negligence  on  the  part  of  the  de- 
fendant, and  was  the  proximate  cause  of  the 
plaintiff's  Injuries,  was  a  question  of  fact 
for  the  determination  of  the  jury,  and  should 
have  been  submitted  to  them  under  an  ap- 
propriate instruction. 

Assignments  not  discussed  have  been  dis- 
posed of  by  what  has  already  been  said,  or 
disclose  no  reversible  error. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 


HILLSBORO  COrrON  MILLS  v.  KINO 

et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  28, 
1908.) 

1.  Mabtes  awd  Sebvant— Action  for  Inju- 
ries TO  Servant  —  Instbuctions  —  Proxi- 
mate Cause. 

In  an  action  for  injuries  to  a  servant  in 
a  cotton  mill,  a  charge  anthorizing  a  recov- 
ery if  the  servant  was  of  tender  years,  and  so 
lacking  in  judgment  that  he  did  not  appreciate 
the  dangerous  character  of  the  machine  at 
which  he  was  caused  to  work,  and  was  put  to 
work  at  a  dangerous  machine,  the  master  know- 
ing of  his  lack  of  judgment  and  failing  to  warn 
him  of  the  dangerous  character  of  the  machine, 
provided  his  failure  constituted  negligence,  with- 
out submitting  the  issue  whether  the  master's 
negligence  in  failing  to  warn  the  servant  was 
the  proximate  cause  of  the  injury,  was  er- 
roneous. 

2.  Same  —  Neolioence  —  PaoxiUATB  CAtTSK— 
BuBDEN  OF  Proof. 

In  an  action  by  a  child  emplopr6  in  a  cot- 
ton mill  for  injuries  where  contributory  neg- 
ligence was  pleaded  by  defendant  and  the  issue 
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raised  by  the  evidence,  a  charge  that  the  em- 
V}oy6  would  not  be  gnilty  of  contributory  iKg- 
lig^nce  in  working  around  the  machine  which 
injured  him,  etc.,  unless  he  failed  to  use  the 
degree  of  care  which  a  child  of  his  age  and  dis- 
cretion would  have  used  under  similar  circum- 
stances, and  such  failure  was  the  proximate 
caaae  of  the  injury,  was  erroneous  as  placing 
the  burden  upon  defendant,  not  only  to  prove 
that  plaintifiE  was  guilty  of  contributory  negli- 
gence, but  that  his  negligence  was  the  proximate 
cause  of  his  injury,  which  is  a  greater  burden 
than  the  law  requires ;  since,  if  both  parties 
were  negligent  and  plaintiff's  negligence  prox- 
imately contributed  to  the  injury,  he  coold  not 
recover. 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Personal  injury  action  by  Coleman  King, 
an  Infant,  by  bis  next  friend,  against  tbe 
Hillsboro  Cotton  Mills.  Judgment  for  plaln- 
tur,  and  defendant  appeals.  Reversed  and 
remanded. 

The  plaintur  Coleman  King,  a  minor,  by 
next  friend,  on  the  22d  day  of  August,  1906, 
Instituted  this  suit  against  the  defendant, 
tbe  Hillsboro  Cotton  Mills  of  Hillsboro,  Tex., 
in  tbe  district  court  of  Hill  county,  Tex.,  for 
damages  to  his  rlgbt  arm  and  hand,  such 
damages  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  Plaintiff,  among 
other  things,  alleges  that  he  was  on  or  about 
tbe  2d  day  of  December,  1905,  employed  by 
the  defendant  In  its  manufacturing  plant  in 
Hillsboro,  Tex.,  he  being  at  that  time  a  minor 
less  than  12  years  of  age;  that  be  was  em- 
ployed for  the  purpose  of  'working  in  tbe  spin- 
ning room  in  taking  off  full  quills  or  bobbins 
of  thread  off  of  the  spindle  and  replacing 
empty  ones  thereon  to  be  filled  up ;  that  such 
employment  was  that  of  a  doffer  at  tbe  spin- 
ning frame,  which  was  usually  given  to  chil- 
dren about  tbe  age  of  the  plaintiff,  and  that 
tbe  plaintiff  by  the  negligence  of  the  defend- 
ant was  injured  in  having  his  hand  caught 
and  crushed  and  ground  up  In  a  carding 
frame  run  and  operated  by  tbe  defendant  In 
its  cotton  mills.  Tbe  plaintiff  alleged  two 
grounds  of  negligence  for  which  It  sought  on 
tbe  trial  of  this  case  td  bold  the  defendant 
liable:  First  That  the  plaintiff  was  required 
and  ordered  and  directed  by  the  defendant  to 
work  near  and  In  front  of  and  with  a  card- 
ing machine,  which  was  a  dangerous  machine. 
In  putting  on  and  taking  off  of  said  machine 
what  Is  known  as  a  "stripper";  that  the  de- 
fendant was  negligent  In  allowing  grease  to 
be  on  the  floor  In  front  of  this  carding  ma- 
chine, and  that  plaintiff  in  lifting  said  strip- 
per off  of  said  carding  machine  in  said  oil 
wblcb  was  upon  the  floor,  which  caused  his 
foot  to  slip,  be  thereby  losing  his  balance, 
and  fell  into  or  across  the  carding  machine, 
and  bis  band  was  caught  and  crushed  In  the 
carding  machine,  which  was  running  at  said 
time.  This  act  of  negligence  on  the  part  of 
tbe  defendant  was  in  negligently  permitting 
and  allowing  grease  to  be  and  remain  upon 
the  floor  In  front  of  the  carding  machine 
where  plaintiff  was  ordered  and  directed  to 


work,  and  where  be  was  working  for  tbe  de- 
fendant at  the  time  he  was  injured,  and  that 
the  said  oil  caused  bis  foot  to  slip,  and  the 
plaintiff  to  fall  over,  on,  and  against  said 
carding  machine,  and  bis  hands  to  come  In 
contact  with  the  rollers,  and  they  were  Jerk- 
ed into  the  same  and  crushed  and  ground  and 
Injored.  Second.  That  the  plaintiff  was  em- 
ployed by  the  defendant  to  work  In  said  cot- 
ton mUls  as  a  doffer,  whicb  was  to  take  off 
full  quills  or  spools  of  thread  which  bad 
been  spun  and  to  place  the  same  back ;  that 
while  this  was  being  done  the  machinery  was 
stopped,  and  there  was  no  danger  In  It ;  that 
tbe  plaintiff  was  a  mere  child,  less  than  12 
years  of  age,  and  bad  never  previously  there- 
to worked  around  or  with  a  carding  machine^ 
which  was  a  dangerous  machine:  that  tbe 
defendant  removed  the  plaintiff  from  his  senr- 
ices  as  a  doffer,  and  directed  and  commanded 
bim  to  work  around  and  with  the  carding 
machine  In  taking  off  and  putting  on  the  strip- 
per ;  that  the  plaintiff  was  Inexperienced  and 
Ignorant  of  the  danger  In  working  around 
and  with  the  carding  machine,  being  a  minor 
and  unlnstructed  In  the  duties  of  such  work, 
and  that  he  never  had  been  informed  and  in- 
structed as  to  tbe  dangers  and  risks  In  work- 
ing near,  around,  and  with  said  carding  ma- 
chine, and  that  tbe  defendant  was  negligent 
In  placing  and  commanding  tbe  defendant  to 
quit  the  work  of  a  doffer  and  to  go  and  work 
around  and  with  the  carding  machine,  the 
plaintiff  being  ignorant  of  the  dangers  and 
risks  of  working  around  such  dangerous  ma- 
chine which  was  known  to  tbe  defendant,  and 
that  the  defendant  had  not  instructed  him  as 
to  such  dangers.  A  trial  before  a  jury  re- 
sulted in  a  verdict  and  Judgment  In  favor 
of  appellee  for  $5,000.  A  motion  for  new 
trial  was  filed  by  defendant,  and  overruled  by 
the  court,  from  which  ruling  defendant  prose- 
cuted an  appeal. 

Morrow  &  Smithdeal,  for  appellant  Collins 
&  Cummings  and  Polndexter  &  Padelfoid, 
for  appellees. 

Opinion. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  Appellant  assigns  as  error  the  fourth 
paragraph  of  the  court's  charge  as  follows: 
"Now,  If  you  believe  from  a  preponderance  of 
the  evidence  that  on  or  about  the  2d  day  of 
May,  1906,  the  plaintiff  Coleman  King  was  em- 
ployed by  the  defendant,  and  was  working 
around  or  with  a  carding  machine,  and  that 
tbe  defendant,  Its  servants,  agents,  or  em- 
ployes, negligently  permitted  quantities  of  oil 
or  grease  to  accumulate  upon  the  floor  In  front 
of,  near,  or  around  said  carding  machine, 
and  that  in  so  doing  you  believe  the  defend- 
ant, its  agents,  servants,  or  employes  were 
guilty  of  negligence,  as  the  same  is  herein- 
before defined,  and  that  while  the  plaintiff 
was  lifting  or  attempting  to  lift  a  stripper  he 
stepped  in  said  oil  or  grease,  which  caused 
him  to  Blip  or  fall  Into  or  against  tbe  said 
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carding  machine,  and  caused  his  right  hand 
and  arm  to  fall  therein  and  come  in  contact 
with  the  cards  then  In  operation  and  Injured 
the  plaintiff  us  alleged,  and  that  said  acci- 
dent and  the  consequent  injuries.  If  any,  was 
the  proximate  result  of  the  negligence  on 
the  part  of  the  defendant.  Its  servants,  agents, 
or  employes,  as  hereinbefore  defined,  or  if 
you  believe  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  a  youth  of  such 
tender  years  and  such  ladt  of  Judgment  and 
discretion  that  he  did  not  appreciate  and 
understand  the  dangerous  character  of  the 
machine  about  which  and  with  which  he  was 
caused  to  work  by  the  defendant.  Its  servants, 
agents,  or  employ^,  and  that  the  defendant, 
its  agents,  servants,  or  employes,  Icnew  of  the 
plaintiff's  lack  of  experience  and  immaturity 
of  Judgment,  and  negligently  failed  to  warn 
or  notify  the  plaintiff  of  the  dangerous  char- 
acter of  said  machine  if  it  was  dangerous, 
and  the  risks  Incident  to  working,  around  the 
same,  if  any,  and  that  such  failure  under  the 
circumstances  was  negligence  on  the  part  of 
the  defendant  as  in  this  charge  defined,  you 
will  return  a  verdict  in  favor  of  the  plaintiff, 
unless  you  find  for  the  defendant  under  in- 
structions hereinafter  given  you,  or  given 
you  in  some  special  charge."  It  is  Insisted 
tliat  this  charge  was  erroneous  in  authorizing 
a  recovery  by  plaintiff,  if  defendant  failed  to 
warn  him  of  the  danger  of  the  machine  with- 
out reference  to  whether  such  negligence  was 
or  not  the  proximate  cause  of  the  injury. 
Tills  contention  must  be  sustained.  The 
charge  authorized  a  recovery  by  plaintiff  if 
the  Jury  believed  that  he  was  a  youth  of 
tender  years,  and  was  so  lacking  in  Judgment 
and  discretion  that  he  did  not  appreciate  and 
understand  the  dangerous  character  of  the 
machine  about  which  he  was  caused  to  work, 
and  was  put  to  work  at  a  dangerous  machine, 
and  appellant  knew  of  his  lack  of  Judgment 
and  experience,  and  failed  to  warn  him  of  the 
dangerous  character  of  the  machine,  and  that 
such  failure  constituted  negligence.  It  does 
not  submit  to  the  Jury  the  issue  as  to  whether 
such  negligence  of  appellant  In  failing  to 
warn  appellee  was  the  proximate  cause  of 
the  injury  to  appellee.  There  was  no  charge, 
as  appellee  contends,  submitted  to  the  Jury 
covering  this  Issue.  The  evidence  did  not  so 
conclusively  show  that  the  failure  to  warn 
appellee  of  the  dangerous  character  of  the 
machine  about  which  he  was  put  to  work  was 
the  cause  of  the  Injury  as  to  warrant  the 
court  in  assuming  this  fact.  The  charge 
should  have  submitted  the  issue  to  the  Jury 
for  their  determination  not  only  whether  the 
failure  to  warn  was  negligence,  but  also 
whether  such  negligence  was  the  proximate 
cause  of  appellee's  injuries.  Fordyce  v.  Yar- 
borough,  1  Tex.  Civ.  App.  260,  21  S.  W.  421 ; 
Hlllsboro  Oil  Ck).  v.  White  (Tex.  Civ.  App.) 
41  S.  W.  874;  Railway  Co.  v.  Williams  (Tex. 
Civ.  App.)  39  S.  W.  967;  Thompson  on  Neg- 
ligence, i  4082,  also  section  7916;    Railway 


Co.  V.  Cardena,  22  Tex.  Civ.  App.  300,  54  S. 
W.  312;  Hutchinson  on  Carriers,  g  1428. 

At  the  request  of  plaintiff,  the  court  gave  a 
special  charge  as  follows:  "Gentlemen  of 
the  Jury :  Xou  are  instructed  that  the  plain- 
tiff would  not  be  guilty  of  contributory  negli- 
gence in  working  around  said  carding  ma- 
chine or  In  placing  said  stripper  In  the  strip- 
per box  unless  you  find  from  a  preponder- 
ance of  the  evidence  that  In  so  doing  he 
failed  to  use  that  degree  of  care  and  caution 
which  a  child  of  his  age,  intelligence,  and  dis- 
cretion would  have  used  under  the  same  or 
similar  circumstances,  and  that  such  failure 
was  the  proximate  cause  of  his  injury."  Con- 
tributory negligence  was  plead  by  defendant, 
and  the  evidence  tended  to  raise  the  issue. 
The  requested  charge  placed  the  burden  upon 
defendant,  not  only  of  showing  that  plaintiff 
was  guilty  of  contributory  negligence,  but  it 
went  further,  and  required  defendant  to  show 
that  such  contributory  negligence  was  the 
proximate  cause  of  the  injuries  to  plaintiff. 
This  charge  placed  upon  defendant  a  greater 
burden  than  the  law  requires.  If  the  defend- 
ant was  negligent  and  plaintiff  was  also  neg- 
ligent, and  the  negligence  of  plaintiff  proxi- 
mately contributed  to  his  injuries,  he  was  not 
entitled  to  recover.  The  giving  of  this  charge 
was  error.  Railway  Co.  v.  Rowland,  90  Tex. 
365,  38  S.  W.  756 ;  Culpepper  v.  Railway  Co., 
90  Tex.  627,  40  S.  W.  386;  Railway  Co.  v. 
Duncan,  10  Tex.  Civ.  App.  484,  31  8.  W.  562; 
Ratteree  v.  Railroad,  36  Tex.  Civ.  App.  197, 
81  S.  W.  566. 

For  the  errors  pointed  out,  the  Judgment  la 
reversed  and  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  JOHNSON. 

(Court  of   Civil   Appeals   of  Texas.     April   4, 
1908.)  ^ 

1.  Master  and  Sebvant— Mabteb's  Liabii.- 
ITY,  FOB  Injuries  to  Sebvant— Contbibu- 
TOBT   Negligence   of   Servant— Inexpebi- 

ENCED  AND  YOUTHFUI,  EMPLOTS. 

Where  a  railroad  employe,  18  years  of  age 
and  deaf,  waa  injured  while  loading  empty  bar- 
rels into  a  car  by  catching  his  hand  between  tlie 
car  and  a  barrel  which  he  was  attempting  to 
rescue  from  under  the  moving  train,  the  fact 
that  he  waa  a  minor  did  not  exempt  him  from 
the  results  of  any  negligence  on  his  part,  be- 
cause at  bis  age  he  was  presumed  to  be  capable 
of  exercising  some  discretion  and  care  for  his 
own  safety,  and,  though  not  necessarily  com- 
pelled to  exercise  the  ordinary  and  reasonable 
care  expected  of  an  adult,  he  was  required  to 
exercise  the  ordinary  and  reasonable  care  wliich 
ouglit  to  be  expected  of  a  person  of  his  age, 
knowledge,  experience,  and  capacity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ii  687-700.] 

2.  Trial— Instructions— BtTBDEN   of  Pboof. 

In  an  action  by  a  railroad  employe  18  years 
of  age  for  injuries  sustained  by  catching  hia 
hand  t>etween  a  barrel  and  a  moving  train,  an 
instruction  that  plaintiff,  being  a  minor,  could 
not  t>e  presumed  to  possess  the  discretion  of 
an  adult,  that  the  degree  of  discretion  he  had 
was  a  question  for  the  jury  under  the  evidence. 
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and  that  it  was  bis  duty  to  exercise  whatever 
diKtetion  he  possessed,  did  not  place  upon  de- 
fendant the  borden  of  proving  tliat  plaintiff 
was  possessed  of  sufficient  judgment  to  oe  held 
chargeable  with  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  46,  Trial,  H  634-638.] 

3.  Masteb  and  Sebvant— Injueies  to  Sebv- 
AWT— Action— TBIAI/—IN8TBUCTI0N8. 

In  an  action  by  a  railroad  employ^  18  years 
of  age  and  deaf  for  injuries  sustained  by  catch- 
ing his  hand  between  a  barrel  and  a  moving 
car,  an  instruction  that  if  plaintiff,  while  en- 
gaged in  loading  freight  for  defendant,  under^ 
toolc  to  remove  an  oil  barrel  that  was  rolling 
under  the  car,  and  consequently  got  his  hand 
mutilated,  and  if  he  was  ignorant  of  the  rislt 
incident  to  such  undertaking,  and  was  by  rea- 
son of  bis  youth  and  infirmity  incapable  of  ap- 
preciating such  risk,  and  defendant's  servants 
neglected  to  instruct  him  in  that  regard,  and 
if  by  reasMi  of  such  neglect  plaintiff  committed 
the  act  by  which  he  received  his  injury,  the 
verdict  should  be  for  him,  was  erroneous,  in 
re«^uiring  defendant  to  have  warned  plaintiff 
of  the  danger  of  the  particular  act  of  attempt- 
ing to  rescue  the  barrel,  where  It  did  not  appear 
that  snch  act  could  have  been  anticipated,  and 
it  was  shown  that  defendant  could  not  have 
warned  plaintiff  after  he  started  to  catch  the 
barrel;  for,  even  if  he  was  incapable  of  ap- 
preciatiiig  the  risk  of  loading  freight  and  should 
have  been  warned,  it  was  for  the  jury  to  deter- 
mine whether  the  attempt  to  rescue  the  barrel 
was  incidental  to  the  work,  and  whether,  if 
he  had  been  properly  warned,  be  would  have 
attempted  to  rescue  the  barrel. 

4.  TBIAI/— iNBTBUCnONS— CONFOBIHTT  TO  BVI- 
OENCE. 

In  an  action  by  a  railroad  employ^  18  years 
of  age  and  deaf  for  injuries  sustained  by  catch- 
ing his  hand  between  a  barrel  and  a  moving 
car,  where  it  was  shown  that  two  months  after 
the  injury  the  hand  had  entirely  healed,  and 
there  was  nothing  to  show  that  the  injury 
would  produce  future  pain  and  suffering,  it  was 
erroneous  to  give  a  charge  authorizing  a  re- 
covery for  pain  and  buffering  to  result  from 
the  wound. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i{  596-^12.] 

5.  Sake. 

In  an  action  by  a  railroad  employe  18  years 
of  age  and  deaf  for  injuries  sustained  by  catch- 
ing his  hand  between  a  barrel  and  a  moving 
car,  where  there  was  a  question  whether  plain- 
tiff was  in  the  employ  for  defendant,  and  there 
was  evidence  sufficient  to  raise  the  issue  that 
he  was  so  lacking  in  judgment  and  experience 
that  he  did  not  comprehend  the  danger  in  load- 
ing and  unloading  freight  and  being  around  a 
moving  train,  and  that  defendant's  agent  knew 
such  facts,  it  would  have  been  proper  to  charge 
that  if  plaintiff  was  not  employed  at  the  time 
by  defendant,  but  was  allowed  by  defendant's 
employes  to  be  in  and  around  tne  depot  and 
engage  in  work  for  defendant,  and  be  in  and 
upon  defendant's  trains  and  upon  the  freight 
train  at  the  time  he  was  hurt,  and  if  they  knew 
of  his  infirmity  and  lack  of  experience,  and 
failed  to  warn  him  of  the  danger  of  the  work, 
it  was  defendant's  duty  to  exercise  ordinary 
care  to  prevent  him  from  doing  such  work,  and 
if  it  failed  in  this  request  and  such  failure  was 
negligence,  and  plaintiff,  exercising  such  care 
for  his  safe^  as  was  reasonably  to  be  expected 
of  a  minor  of  his  age,  incapacity,  and  inex- 
perience, was  injured  as  the  proximate  result 
of  such  negligence,  he  could  recover  for  bis 
injuries. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial.  U  596-612.) 

Appeal  from  District  Court,  Navarro  Comi- 
ty; Xj.  B.  Cobb,  Judge. 


Action  by  Henrietta  Johnson,  as  the  next 
friend  of  her  minor  son,  against  the  St.  Louis 
Southwestern  Railway  Company  of  Texas. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

This  suit  was  instituted  on  the  2l8t  day  of 
December,  1906,  by  Henrietta  Jotinson,  as  the 
next  friend  of  her  minor  son,  George  Hen- 
derson, against  the  St.  Louis  Southwestern 
Railway  Company  of  Texas.  The  object  of 
the  suit  Is  to  recover  damages  In  the  alleged 
sum  of  $5,000  for  the  alleged  negligence  of 
said  railway  company  on  the  18th  day  of 
May,  1006,  through  which  negligence  three 
of  the  fingers  of  the  minor,  George  Hender- 
son, were  severely  mashed  by  one  of  the 
freight  trains  of  appellant  coming  In  contact 
with  a  barrel  which  the  said  Henderson  was 
attempting  to  rescue  or  take  from  under  a 
moving  train.  The  suit  was  .tried  in  May, 
1907,  and  resulted  In  a  judgment  In  favor  of 
the  appellee  in  the  sum  of  |850.  At  the  time 
of  the  accident  George  Henderson  was  18 
years  old,  and  a  deaf  mute.  It  was  claimed 
that  said  Henderson  was  in  the  employ  of 
the  defendant  company  without  the  consent 
of  his  mother,  he  having  no  father;  that  de- 
fendant company  failed  to  Instruct  him  as  to 
the  dangers  of  the  employment,  and  that  the 
agents  and  servants  of  the  company  invited 
him  to  engage  in  employment  with  the  com- 
pany, and  that  while  engaged  In  such  employ- 
ment, and  while  In  the  discharge  of  his  duty, 
a  barrel  that  was  being  loaded  as  freight 
f^l  from  the  trucks  or  off  the  platform,  and 
was  rolling  under  the  car;  that  the  servants 
of  said  defendant  company  instructed  the  said 
Henderson  to  catch  the  same,  and  in  perform- 
ing that  duty,  not  knowing  the  danger  of  the 
act,  his  hand  was  caught  between  the  barrel 
and  the  car,  which  was  In  motion,  and  the 
injuries  complained  of  were  inflicted.  The 
defendant,  among  other  defenses,  pleaded  con- 
tributory negligence. 

E.  B.  Perkins.  Daniel  Upthegrove,  and 
Frost  &  Neblett,  for  appellant.  Richard 
Mays,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  1.  The  trial  court,  among  other  mat- 
ters, instructed  the  Jury  as  follows:  "The 
plaintiff,  being  a  minor.  Is  not  presumed  to 
possess  the  judgment  and  discretion  of  an 
adult,  but  it  is  a  question  for  you  under  the 
evidence  as  to  what  degree  of  judgment  and 
discretion  he  had.  It  was  his  duty  to  exercise 
whatever  judgment  and  discretion  he  possess- 
ed." It  is  insisted  that  this  charge  puts  the 
burden  on  the  defendant  to  prove  that  the 
plaintiff  (the  minor,  George  Henderson)  was 
possessed  of  sufficient  judgment  and  discre- 
tion to  be  held  responsible  for  his  act  and 
chargeable  with  contributory  negligence  in  at- 
tempting to  prevent  the  barrel  from  rolling 
under  the  moving  train,  or  In  attempting  to 
rescue  the  same  from  under  the  train — ^that 
is,  In  doing  the  act  wlilch  resulted  hi  his  in- 
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jary — and  that  for  this  reason  the  charge 
Is  erroneous.  The  injury  occurred  in  the 
town  of  Dawson.  The  boy  and  his  mother 
had  lived  in  the  town  some  10  years  or  lon- 
ger. He  was  18  years  old  at  the  time  the  in- 
Jury  occurred.  He  was  a  deaf  mute.  There 
is  but  little  controversy  as  to  the  manner  in 
which  the  injury  occurred.  It  seems  that  one 
car  had  been  unloaded  at  Dawson.  The  train 
was  then  moved  up  about  one  car's  length 
for  the  purpose  of  loading  freight  into  the 
car  from  the  depot  A  lot  of  empty  oil  bar- 
rels were  to  be  loaded,  and  the  barrels  were 
rolled  out  of  the  frel^thouse  onto  the  plat- 
form to  be  put  into  the  car.  George  Hender- 
son, it  seems,  assisted  in  this  work.  One  of 
the  barrels  dropped  off  the  platform  and  roll- 
ed towards  the  car,  which  was  In  motion, 
moving  about  two  miles  per  hour.  George 
Henderson,  without  instructions  or  request, 
ran  after  the  barrel  and  attempted  to  talie  it 
from  under  the  car,  and  in  doing  this  his  left 
hand  was  caught  between  the  chine  of  the 
barrel  and  the  sill  of  the  moving  car  and 
mashed.  Various  witnesses  testified  to  the 
capacity  and  intelligence  of  the  boy.  Prior  to 
his  injury  he  had  been  around  the  depot  at 
work.  Henrietta  Johnson,  his  mother,  says 
that  he  has  good  sense,  but  not  the  sense  of 
one  tliat  can  hear;  that  be  did  not  always  un- 
derstand all  that  he  saw.  If  he  saw  a  train 
coming  a  certain  way,  he  would  understand 
it,  and  Imow  it  was  on  wheels  and  the  wheels 
were  on  rails,  and  that.  If  he  was  in  the  cen- 
ter of  the  tra<^,  he  would  have  enough  sense 
to  get  out  of  the  way.  He  worked  at  the 
oilmill  alx>nt  three  days  in  the  spring  before 
he  was  hurt  His  mother  objected  to  his 
working  around  the  depot  The  fact  that 
George  Henderson  was  a  minor  did  not  ex- 
empt him  from  the  results  of  his  own  negli- 
gence, if,  under  the  facts,  he  was  negligent 
In  attempting  to  rescue  the  barrel  from  under 
the  train.  He  had  arrived  at  an  age  that  the 
law  will  presume  he  was  capable  of  exercis- 
ing some  Judgment  and  discretion  and  some 
care  for  his  own  safety,  and  tills  required  of 
him  the  exercise  of  ordinary  care.  This  does 
not  necessarily  mean  the  ordinary  and  reason- 
able care  required  of  an  adult  but  the  ordi- 
nary and  reasonable  care  which  ought  to  be 
expected  of  a  person  of  his  age,  knowledge, 
experience,  and  capacity.  1  Thompson's  Com. 
Law  Neg.  i  306.  George  Henderson  was  18 
years  of  age  when  injured,  had  attended  the 
deaf  and  dumb  school  at  Austin,  and  had 
learned  the  deaf  and  dumb  language  and  to 
write.  He  bad  worked  around  the  depot  for 
about  three  montbs,  during  which  time  he 
had  assisted  in  loading  and  unloading  freight 
The  law  imposed  upon  him  the  duty  of  exer- 
cising such  care  as  was  reasonably  to  be  ex- 
pected of  a  minor  of  his  age,  knowledge,  ex- 
perience, and  capacity.  The  charge  did  not 
place  the  burden  on  defendant  to  prove  that 
George  Henderson  was  possessed  of  sufficient 
Judgment  and  discretion  to  be  held  chargeable 
with  contributory  negligence.    It  did  instruct 


the  Jury  that  being  a  minor,  lie  is  not  pre- 
sumed to  possess  the  Judgment  and  discretion 
of  an  adult;  and  such  is  the  law. 

2.  In  the  third  paragraph  of  tlie  charge 
the  Jury  were  Instructed  as  follows:  "It 
you  believe  from  the  evidence  that  the  plain- 
tiff was  employed  by  any  authorized  agent 
of  defendant  to  load  or  unload  freight  at 
Dawson;  that  while  so  engaged,  and  as  in 
the  line  of  the  employment  he  undertook 
to  remove  an  oil  barrel  that  had  rolled,  or 
was  rolling,  to  or  under  the  car  from  under 
the  car,  or  prevent  it  going  under  the  car, 
and  consequently  got  his  hand  mutilated, 
and  further  believe  that  plaintiff  was  Igno- 
rant of  the  risk  incident  to  such  undertak- 
ing, and  was  by  reason  of  his  youth  and  tn- 
flrmity  incapable  of  appreciation  of  such 
risk,  and  that  defendant's  servants  neglected 
to  advise  or  instruct  him  as  to  the  risk  and 
danger  of  the  act,  and  that  by  reason  of  sucb 
neglect  the  plaintiff  committed  the  said  act 
by  which  he  received  his  injury,  then  yon 
should  find  for  the  plaintiff."  Complaint  la 
made  that  this  charge  is  erroneous  because 
it  makes,  and  so  Instructs  the  Jury,  the  fail- 
ure on  the  part  of  appellant's  servants  to 
instruct  the  minor,  George  Henderson,  as  to 
the  risk  and  danger  of  the  act  of  attemptins 
to  remove  the  barrel  from  under  the  mor- 
Ing  train,  or  prevent  it  from  going  under  the 
car,  negligence  as  a  matter  of  law.  If  the 
plaintiff,  by  reason  of  his  age.  Inexperience, 
and  infirmity,  was  incapable  of  appreciating 
the  risk  and  danger  of  loading  and  unload- 
ing freight  on  and  from  a  train,  it  was  the 
duty  of  defendant  to  have  warned  him  of 
the  same,  and  especially  of  doing  so  while 
the  train  was  in  motion,  and,  if  it  failed  to 
do  so  and  such  failure  proximately  caused 
his  Injuries,  he  could  recover.  The  evidence 
fails  to  show  that  such  act  could  have  been 
anticipated  or  foreseen,  and  further  shows 
that  defendant  could  not  have  warned  plain- 
tiff after  he  started  to  catch  the  barrel.  We 
do  not  think  defendant  was,  under  the  evi- 
dence, required  to  warn  plaintiff  of  the  risk 
and  danger  of  his  particular  act  of  attempt- 
ing to  rescue  a  barrel  rolling  under  a  mov- 
ing train,  but  if,  by  reason  of  his  youth,  in- 
experience, and  infirmity,  lie  was  Incapable 
of  appreciating  the  risk  and  danger  of  load- 
ing and  unloading  freight  upon  and  from  a 
train  and  should  have  been  warned  of  the 
same,  it  was  for  the  Jury  to  determine 
whether  the  act  of  attempting  to  rescue  the 
barrel  was  incidental  to  such  duties,  and 
whether.  If  he  had  been  warned  of  the  risk 
and  danger  of  loading  and  unloading  freight 
on  and  from  a  train  on  the  track,  he  would 
have  performed  the  act  of  attempting  to  res- 
cue the  barrel.  We  conclude  that  this  para- 
graph of  the  charge  was  erroneous  In  re- 
quiring the  defendant  to  have  warned  plain- 
tiff of  the  risk  and  danger  of  the  particular 
act  of  attempting  to  rescue  the  barrel. 

3.  The  court's  charge  on  the  measure  of 
damages  is  complained  of  as  erroneous.    The 
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paragraph  complained  of  Is  as  follows:  "If 
you  find  for  plaintiff,  you  will  allow  him 
Bach  Bum  as  you  believe  he  ought  to  have 
for  the  pain  and  suftering  resulting  and  to 
result  from  his  wound,  and  for  the  loss  In 
capacity  to  earn  money  from  and  after  the 
attainment  of  his  majority  by  reason  of  the 
Injury  to  his  hand  as  you  find  from  the  evi- 
dence, and  pecuniary  loss,  If  any,  in  the 
deprivation.  If  any,  of  the  use  of  his  fingers 
In  talking  In  the  deaf  and  dumb  code."  It 
Is  contended  that  this  charge  Is  erroneous 
In  that  it  Instructs  the  jury  to  allow  the 
plaintiff  damages  for  future  pain  and  suf- 
fering, when  there  Is  no  evidence. In  the  rec- 
ord which  shows  there  will  t>e  any  pain  or 
Buffering  in  the  future  resulting  from  the 
wound.  This  contention  must  be  sustained. 
The  evidence  is  that  at  the  end  of  two 
months  tlie  wound  to  plainticrs  hand  had 
entirely  healed.  There  is  no  evidence  tend- 
ing to  slKtw  that  tlie  injuries  to  the  fingers 
and  hand  will  produce  future  pain  and  suf- 
fering. The  charge  authorizes  a  recovery  for 
pain  and  suffering  to  result  from  the  wound. 
This  was  error. 

One  of  tlie  controverted  issues  upon  the 
trial  was  whether  George  Henderson,  when 
injured,  was  In  the  employ  of  appellant 
The  evidence  was  conflicting  on  the  issue. 
In  this  condition  of  the  evidence  the  plain- 
tiff requested  a  special  charge  as  follows: 
"Gentlemen  of  the  Jury,  you  are  charged 
that  if  you  believe  that  the  said  George  was 
not  employed  at  the  time  by  defendant,  but 
that  the  employes  of  defendant  allowed  and 
permitted  said  George  to  be  in  and  remain 
aroimd  the  depot  and  engage  in  work  for  de- 
fendant, and  permitted  him  to  be  upon  the 
trains  of  said  defendant,  and  upon  the 
freight  train  at  the  time  he  was  hurt,  and 
knew  of  the  infirmities  of  the  said  George, 
and  that  he  was  inexperienced  and  unaware 
of  the  danger  connected  with  said  service, 
then  it  was  the  duty  of  said  employes  to 
prevent  said  George  from  engaging  in  said 
service,  and  from  being  around  said  freight 
train,  and  for  the  failure  so  to  do,  if  the  prox- 
imate cause  of  said  George's  injuries,  the 
plaintiffs  would  be  entitled  to  recover."  The 
court  refused  the  charge  and  appellee  has 
cross-assigned  error  to  his  action,  and  asks 
that  the  same  be  passed  upon.  In  the  event 
we  reverse  the  judgment.  The  plaintiff  was 
a  minor  and  deaf  mute;  and  there  is  evi- 
dence sufficient  to  raise  the  Issue  that  he 
was  so  lacking  In  judgment,  knowledge,  and 
experience  that  he  did  not  comprehend  the 
danger  in  loading  and  unloading  freight  and 
being  around  a  moving  train,  and  that  the 
defendant's  agent  at  Dawson  was  aware  of 
these  facts.  If  these  facts  are  true  and  de- 
fendant failed  to  warn  him  of  the  danger, 
and  permitted  him  to  engage  In  the  work  of 
loading  and  unloading  freight  upon  and  from 
its  trains,  then  It  was  the  duty  of  defendant 
to  exercise  ordinary  care  to  prevent  him 
from  doing  so;   and,  if  it  failed  in  this  re- 


spect, and  such  failure  was  negligence,  and 
plaintiff  was  Injured  as  the  proximate  result 
of  such  negligence,  we  think  he  could  re- 
cover. In  such  case,  however,  the  plaintiff 
would  be  cliargeable  with  contributory  neg- 
ligence if  he  failed  to  exercise  such  care  for 
bis  safety  as  was  reasonably  to  be  expected 
of  a  minor  of  his  age,  capacity,  and  experi- 
ence. It  would  have  been  proper  to  have 
given  a  charge  submitting  this  phase  of  the 
case. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


BL  PASO  miEOTRlO  RY.  CO.  t.  MURPHY.* 

(Court  of  Civil  Appeals  of  Texas.     March  18, 
lOOS.    Rehearing  Denied  April  22,  1906.) 

1.  Appeai/— OBJEcnoKS  Below— Objectiohs 
TO  Evidence— Scope  of  Objeotiok— "Too 
Remote." 

In  an  action  for  personal  InjurlM,  an  objec- 
tion to  evidence  as  to  what  plalntirs  earning 
capacity  was  20  years  before  as  being  "too  re- 
mote" will  be  taken  to  mean  that  the  time  and 
place  of  such  earning  are  too  distant  in  time 
and  space  from  where  he  was  injured  to  have 
any  relevancy  to  the  issue  as  to  impairment  of 
earning  capacity  by  reason  of  his  injuries. 

2.  Damages— Measuke  of  Dakaoe»— Injtt- 
BiES  TO  THE  Pebson— iMFAiBiixin:  or  BIabr- 

IRG    CAPACITT. 

A  loss  or  impairment  of  earning  capacity 
is  an  element  which  may  be  considered  by  the 
jury  in  estimating  the  damages  one  has  snatain- 
ed  from  a  personal  injury,  although  he  may 
have  permanently  retired  from  business  before 
he  was  injured. 
S.  Same— Evidence  —  Admibbibiutt  —  Babn- 

ING  Capacity. 

In  an  action  for  personal  injuries,  evidence 
as  to  what  plaintiff  earned  20  years  before  the 
accident,  where  It  is  shown  that  he  still  possess- 
ed the  same  business  capacity  when  injured,  is 
admissible  to  prove  his  earning  capacity  at  the 
time  of  the  injuries. 

[Ed.  Note. — For  cases  in  point,  s^  Cent  Dig. 
vol.  15,  Damages,  g  490.] 

4.  Same. 

In  an  action  for  personal  injuries,  evi- 
dence of  profits  from  investments  of  business, 
while  not  admissible  to  prove  earnings,  is  ad- 
missible as  tending  to  show  possession  of  busi- 
ness qualities. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  IB,  Damages,  §  490.] 

5.  Same— Loss  of  Time. 

In  an  action  for  personal  injuries,  where 
there  was  evidence  tending  to  show  plaintiff's 
earning  capacity  prior  to  the  injuries,  and  that 
by  the  injuries  he  was  rendered  incaiwble  of 
earning  anything  from  that  date  to  the  time  of 
the  trial,  the  loss  of  time  during  that  period 
was  properly  submitted  as  an  element  of  dam- 
ages. 

Appeal  from  District  Court  El  Paao  Coun- 
ty;  J.  M.  Goggin,  Judge. 

Action  by  David  M.  Murphy  against  the 
El  Paso  Electric  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Leigh  Clark  and  M.  Nagle,  for  appellant 
McFarland  &  McFarlaud  and  Randolph  Ter- 
ry, for  appellee. 
'Writ  ol  error  denied  by  Supreme  Court 
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■NEILL,  3.  Tbls  Is  an  appeal  from  a  judg- 
moit  of  18,625  recovered  by  appellee  for 
personal  Injuries  inflicted  by  the  negligence 
of  the  appellant. 

The  nndlspnted  evidence  shows  that  on 
May  21,  1906,  while  appellee  was  a  passenger 
on  one  of  appellant's  street  cars  in  the  city 
of  El  Paso  the  car  collided  with  another  car 
on  the  same  track,  and  he  was  thrown  to  the 
ground  and  seriously  and  permanently  in- 
jured. Sphere  Is  no  questioning  the  fact  that 
his  Injuries  were  proximately  caused  by  ap- 
pellant's negligence.  The  only  issue  in  tfte 
case  Is  the  amount  of  damages  sustained  in 
consequence  of  them,  and  we  believe  that  the 
evidence  Is  reasonably  sufficient  to  support 
the  verdict  for  the  amount  found. 

Conclusions  of  Law. 

1.  In  view  of  the  principle  that  only  such 
objections  as  were  made  in  the  trial  court  to 
its  rulings  in  admitting  evidence  can  be  con- 
sidered upon  appeal,  we  are  doubtful  whether 
the  first  asslgttment  of  error,  which  oomplaina 
of  the  court's  refusal  to  exclude  the  testimony 
of  plaintiff  in  which  he  stated  that  for  8  years 
prior  to  1886  or  1888,  while  living  in  Corpus 
Chrlstl,  he  drew  a  salary  of  $2,000  a  year  as 
secretary  of  the  Central  Wharf  &  Warehouse 
Company,  should  be  considered.  When  the 
witness  had  testified  as  stated,  counsel  for  the 
defendant  thus  addressed  the  court:  ''I  would 
like  to  ask  the  court  to  exclude  that,  as  beli^ 
too  remote,  salary  he  earned  in  1886  or  1888." 
Upon  the  court  refusing  the  request,  the  ex- 
ception to  Its  ruling  by  defendant's  counsel 
-was  as  follows:  "Except  Too  remote,  and 
further  groimd  that  It  don't  show  any  qualifi- 
cation at  this  time."  The  assignment  com- 
plains that  the  court  erred  In  not  excluding 
the  testimony,  "for  the  reason  that  said  evi- 
dence was  too  remote,  and  did  not  show,  and 
could  not  show,  any  qualification  or  capacity 
of  plaintiff  at  this  time,  and  for  the  reason  It 
did  not  appear  that  there  were  any  wharves 
at  El  Paso,  where  plaintiff  had  been  perma- 
nently domldiled  for  more  than  four  years 
last  past ;  but  it  did  appear  that  plaintiff  did 
not  contemplate  again  entering  Into  such  em- 
ployment and  it  did  not  appear  that  such  em- 
ployment was,  could,  or  would  be  thereafter 
open  to  plaintiff  at  or  near  his  permanent  resi- 
dence In  the  city  of  El  Paso,  and  for  the  fur- 
ther reason  that  evidence  as  to  what  plaintiff 
was  earning  20  years  past  was  too  remote, 
and  could  not  tend  to  show  what  plaintiff's 
earning  was  at  the  date  of  said  accident"  If 
the  reasons  thus  insisted  upon  as  showing 
error  In  the  court's  ruling  do  not  lie  in  the 
exceptions  taken  by  defendant's  counsel  to  It, 
or  cannot  be  reasonably  Implied  from  them, 
we  think  it  would  be  unfair  to  the  trial  court 
as  well  as  unjust  to  the  plaintiff,  to  urge  them 
here.  The  phrase  "too  remote"  is  not  ordi- 
narily used  in  objecting  to  the  admissibility 
of  evidence,  nor  employed  by  writers  upon  the 
subject  as  indicating  a  ground  for  its  exclu- 
sion. "Too  remote"  for  what?  It  may  be 
perceived  now,  from  appellant's  brief,  that 


It  Is  Intended  that  the  words  "too  remote" 
shall  be  taken  as  embodying  the  objection 
that  the  time  and  place  where  plaintiff  earn- 
ed the  $2,000  salary  are  too  distant  In  time 
and  space  from  where  he  was  Injured  for  the 
testimony  to  have  any  relevancy  to  the  Issne 
as  to  the  impairment  of  his  earning  capacity 
by  reason  of  his  injuries.  And  this  may  have 
been  the  Intention  of  counsel  by  their  use  in 
making  the  objection.  But  they  were  hardly 
sufficient  to  convey  such  meaning  to  the  court 
or  to  any  one  else.  Be  this  as  It  may,  the  ob- 
jection to  the  testimony  cannot  be  extended 
beyond  such  meaning,  and  in  disposing  of  the 
assignment  It  will  be  considered  that  sucb 
was  appellant's  meaning  intended  to  be  ex- 
pressed by  the  objection  to  the  testimony. 

A  loss  or  impairment  of  earning  capacity 
is  one  of  the  elements  which  may  be  consid- 
ered by  the  jury  In  estimating  the  damages 
one  has  sustained  from  a  personal  injury. 
And  In  order  that  it  may  be  considered  for 
that  purpose  there  must  be  some  evidence 
tending  to  show  what  such  capacity  of  the 
injured  party  was  before  Its  loss  or  Impair- 
ment Where  one's  earning  capacity  Is  not 
destroyed,  but  only  Impaired,  the  damages  be 
has  sustained  can  be  best  shown  by  what  he 
was  capable  of  earning  before  he  was  Injured 
and  what  he  was  capable  of  earning  after- 
wards, and  the  difference  will  indicate  the 
damages  be  has  sustained.  It  must  b€  ob- 
served that  the  matter  to  be  determined  is  not 
what  he  actually  earned  "before  his  Injury, 
but  what  bis  earning  capacity  actually  was, 
and  to  what  extent  that  capacity  has  been 
impaired.  For  whatever  capacity  he  bad  for 
earning 'money  before  the  Injury,  whether  he 
exercised  It  or  not  was  bis,  and  he  was  en- 
titled to  it  unimpaired  by  injury  wrongfully 
Infilcted  by  another.  One  who  has  impaired 
the  earning  capacity  of  another,  when  called 
upon  to  redress  the  wrong,  cannot  be  beard 
to  say :  "You  had  ceased  to  use  your  capacity 
to  earn  money  when  I  injured  you,  and  would 
not  have  exercised  it  again  had  you  not  been 
Injured."  One's  earning  capacity  is  property, 
and  in  some  Instances  all  he  has,  and  he  can 
no  more  be  deprived  of  It  without  just  com- 
pensation than  he  can  of  tangible  property. 
It  would  certainly  be  no  defense  to  an  injury 
of  tangible  property  that  Its  owner  had  ceased 
to  use  it,  and  would  not,  had  it  not  been  in- 
jured, ever  have  worked  with  It  any  more. 
It  is  a  matter  of  no  concern  to  anybody  else 
whether  one  uses  or  intends  to  use  his  prop- 
erty for  the  purpose  of  earning  money  or  not. 
It  is  his,  and  It  is  the  duty  of  the  state  to 
protect  him  in  it  unimpaired  from  injury  by 
the  wrongs  of  another,  or  to  compel  him  who 
has  wrongfully  impaired  the  value  of  Its  ca- 
pacity for  use  to  compensate  the  owner  for 
such  impairment  For  these  reasons  the  ap- 
pellee was  entitled  to  recover  from  the  ap- 
pellant the  difference  between  the  value  of 
bis  earning  capacity  before  and  after  ijt  vras 
impaired  by  the  injury  wrongfully  Inflicted 
by  tbe  appellant    After  he  moved  froo^  Cor- 
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pas  Cbrlstl  to  EI  Paso  he  did  not  engage  in 
any  kind  of  business,  and  maybe  did  not,  np 
to  the  time  of  his  Injury,  haye  any  intention 
of  doing  business  there ;  but  this,  as  we  have 
seen,  did  not  deprive  him  of  the  right  to  com- 
pensation for  the  impairment  of  his  capacity 
to  earn  money,  If  he  had  such  capacity,  caus- 
ed by  the  injuries  Inflicted  by  appellant's  neg- 
ligence. '  To  ascertain  what  that  capacity  was, 
ex  necessitate  rel,  It  could  only  be  proved  by 
showing  the  kind  of  business  be  was  em- 
ployed In  betore  he  moved  from  Corpus  Cbrls- 
tl to  El  Paso,  and  what  he  earned  from  such 
employment  Before  the  testimony,  which  is 
the  subject  of  this  assignment,  was  given,  be 
had  testified,  without  objection,  that  before 
he  came  to  El  Paso  he  had  lived  in  Corpus 
ChrlstI,  where  be  had  been  engaged  for  a 
long  time  in  the  hide  and  wool  business,  com- 
mission and  warehouse  business,  was  manager 
of  a  steamship  company,  secretary  of  a  rail- 
road company  for  several  years,  and  secretary 
of  the  board  of  trade ;  that  he'  had  made,  on 
an  average,  for  25  years,  about  $5,000,  but 
that  for  the  last  four  or  five  years  business 
In  these  bad  run  down  considerably,  and  that 
he  didn't  think  it  would  estimate  over  $3,000, 
probably  $3,000,  for  the  last  two  years';  and 
that  the  $2,500  to  $3,000  the  last  two  years 
he  was  In  business  In  Corpus  Christi  referred 
to  the  wool  and  bide  business,  salary,  and 
everything.  We  will  remark  in  passing  that 
as  this  testimony  embraces  that  complained 
of  by  the  assignment.  Its  admission  without 
objection  would  seem  to  render  the  assign- 
ment unavailing ;  for  had  the  objection  to  the 
testlQiony,  wblcb  It  complains  of,  been  sus- 
tained, testimony  to  the  same  effect  nncom- 
plalned  of  would  still  have  been  before  the 
Jury.  It  was  shown  by  the  testimony  of  the 
plaintiff  that  his  business  capacity  from  the 
time  he  came  to  El  Paso  up  to  the  time  he 
was  Injured  was  as  good  as  it  was  when  he 
was  engaged  in  business  In  Corpus  Christi. 
This,  in  connection  with  the  testimony  re- 
cited, would  tend  to  show  what  his  earning 
capacity  was  just  before  his  Injnry.  The  fact 
that  his  capacity  could  not  have  been  em- 
ployed in  the  same  business  In  El  Paso  that 
it  was  In  Corpus  Christi  did  not  affect  or  les- 
sen It;  for,  If  his  testimony  was  true,  it  ex- 
isted there  nnimpalred  Just  as  It  did  before 
he  moved  from  Corpus  Christi.  And  If  he 
had  chosen  to  employ  It  in  the  conduct  of 
such  business,  he  would  have  been  free  to 
carry  it  where  such  business  and  employment 
could  be  found.  If,  then,  while  he  was  in 
Corpus  Christi  he  had  the  capacity  of  earn- 
ing a  salary  of  $2,000  as  secretary  of  a  wharf 
and  warehouse  company,  and  his  capacity  for 
conducting  such  a  business  just  before  his  in- 
jury was  the  same  as  then,  we  cannot  per- 
ceive that  the  remoteness  of  time  and  space 
where  he  drew  such  salary  from  where  he 
was  injured  would  render  the  testimony  com- 
plained of  inadmissible.  It  might  not  have 
the  same  probative  force  that  it  would  had 
it  been  shown  that  he  was  earning  a  salary 


of  that  sum  at  the  time  his  Injuries  were  in- 
flicted. But  that  would  go  to  the  weight  of 
the  evidence,  to  be  determined  by  the  jury, 
rather  than  Its  relevancy,  to  be  decided  by 
the  court.  Loss  of  or  Impairment  of  earning 
capacity  is  not  always  easy  of  calculation.  It 
Involves  an  Inquiry  Into  the  value  of  the  la- 
bor, physical  or  intellectual,  of  the  person  in- 
jured, before  the  accident  happened  to  him, 
and  the  ability  of  the  same  person  to  earn 
money  by  labor,  physical  or  Intellectual,  after 
the  injury  was  received.  Any  evidence  rea- 
sonably tending  to  show,  either  by  itself  or  In 
connection  with  other  evidence,  what  loss  or 
impairment  of  such  capacity  has  been  sus- 
tained by  the  injured  party,  is  relevant  to 
the  issue.  While  evidence  of  "profits,"  which 
represent  the  net  gain  made  from  an  invest- 
ment or  from  the  prosecution  of  some  busi- 
ness, is  not  admissible  for  the  purpose  of 
proving  "earnings,"  which  is  the  fruit  or  re- 
ward of  labor,  the  price  for  services  perform- 
ed, yet  such  evidence  is  admissible  as  tending 
to  show  possession  of  business  qualities,  from 
which  the  value  of  "earning  capacity"  may 
be  deduced.  Goodhart  v.  Railway,  177  Pa. 
1,  33  Atl.  191,  55  Am.  St.  Rep.  703.  A  salary, 
however,  is  earnings,  for  it  is  the  direct  fruit 
or  is  supposed  to  be  of  labor;  and  evidence 
that  one  earned  a  salary  of  a  certain  amount 
though  years  before  he  was  injured,  if  it  be 
shown  that  be  possessed  the  same  qualities 
Just  before  be  was  injured  as  he  did  when  be 
made  such  earnings,  is,  we  think,  admissible 
as  tending  to  show  what  his  earning  capacity 
was  when  he  was  injured — its  weight  and 
probative  force  to  be  determined  by  the  jury. 
For  all  evidence  tending  to  show  the  charac- 
ter of  the  injured  party's  ordinary  pursuits, 
and  the  extent  to  which  the  Injury  complain- 
ed of  prevented  him  from  following  those  pur- 
suits, is  pertinent  to  the  issue  of  impairment 
of  earning  capacity.  Dlst.  of  Columbia  v. 
Woodbury,  136  U.  S.  450,  10  Sup.  Ct  990,  34 
L.  Ed.  472. 

2.  What  we  have  said  in  passing  upon  the 
first  assignment  of  error  applies  to  the  sec- 
ond, third,  fourth,  fifth,  sixth,  and  seventh, 
and  they  are  likewise  overruled. 

3.  The  charge  upon  the  measure  of  dam- 
ages, complained  of  by  the  eighth  assignment 
of  error.  Is  such  as  has  been  frequently  up- 
held. Indust  Lumber  Co.  v.  Bivens  (Tex.  Civ. 
App.)  105  S.  W.  835;  Railway  v.  Box  (Tex. 
Oiv.  App.)  93  S.  W.  138;  I.  &  G.  N.  Ry.  v. 
Wray  (Tex.  Civ.  App.)  96  S.  W.  76 ;  T.  &  P. 
Ry.  V.  McDowell  (Tex.  Civ.  App.)  88  S.  W. 
415.  There  being  evidence  tending  to  show 
that,  by  reason  of  bis  injuries,  appellee  was 
incapable  of  earning  anything  from  the  date 
of  his  Injuries  up  to  the  time  of  trial,  and 
evidence  tending  to  show  what  his  earning  ca- 
pacity was  prior  to  his  Injuries,  we  think  that 
loss  of  time  during  that  period  was  properly 
submitted  as  an  element  of  damages.  For 
the  same  reason  we  overrule  the  ninth,  tenth, 
eleventh,  and  twelfth  assignments  of  error. 

4.  What  we  have  said  In  discussing  the 
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flnt  assignment  disposes  of  the  tbirteentta, 
fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth assignments  of  error,  which  complain 
of  the  refusal  of  certain  special  charges  re- 
quested by  appellant,  to  the  effect  that,  if 
plaintiff  was  not  engaged  In  business,  and 
had  permanently  retired  therefrom  when  he 
was  Injured,  be  could  not  recover  either  for 
loss  of  time  or  impaired  earning  capacity. 

5.  Our  conclusions  of  fact  dispose  of  the 
remaining  assignments  of  error,  which  com- 
plain that  the  verdict  Is  excessive,  and  with- 
out sufficient  evidence  to  support  It  adversely 
to  appellant 

There  is  no  error  in  the  Judgment,  and  It 
IB  affirmed. 


McCORMIOK  et  al.  t.  El/kMPMANN. 

(Court  of  (Mvil  Appeals  of  Texas.     March  26, 
190a    Rehearing  Denied  April  22,  190a) 

1.  ApPEAXr—AssiomiBNTB— Requisites, 

An  assignment  which  does  not  complain  of 
any  error  of  the  trial  court  presents  nothing  for 
consideration  on  appeal. 

2.  Tbiai/— Instbuctionb— REQirxerrs. 

It  is  not  error  to  refuse  a  requested  charge, 
where  the  principle  of  law  enunciated  therein  is 
recognized  Dy  the  court  in  its  charge. 

[Ed.  Notp.— For  cases  in  point,  see  Cent  Dig, 
vol.  46,  Trial,  H  651-659.] 

8.  Bills  anu  Notes  —  Actions  —  Bubden  of 

Pbooi^Considebation. 

In  an  action  on  notes  purchased  by  plain- 
tiff, the  defense  being  failure  of  consideration, 
the  burden  was  on  the  defendant  to  show  that 
the  consideration  for  the  notes  was  livery  serv- 
ice to  be  furnished  by  the  payees,  and  that 
plaintiff  had  notice  of  such  fact  when  he  bought 
them. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  {§  1652-1662.] 

4.  Same— iNBTBtniKNTB  Negotiable— Mediuu 
or  Patmert. 

The  words  "in  current  funds"  do  not  de- 
prive a  note  of  its  negotiability. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §  ^.] 

5.  Same— AcTiONB— Teial— Instbtjctiows. 

In  an  action  on  notes  purchased  by  plain- 
tiff, a  charge  authorizing  all  defense  against 
them  that  could  have  been  urged  against  the 
original  payees  was  properly  refused,  since  it 
would  exclude  plaintiff's  nghts  to  recover,  though 
he  purchased  the  notes  before  maturity  for  val- 
ue, without  notice  of  failure  of  consideration. 

6.  Tbial  —  Instkuctions- Weight  of  Evi- 
dence. 

In  an  action  on  notes,  an  instruction  on  the 
weight  of  the  evidence  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  439-466.] 

7.  Bills  and  Notes— Action— Question  fob 

JUBT. 

In  an  action  on  notes,  the  question  whether 
they  were  due  when  transferred  to  plaintiff  is 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  H  1879,  1880.] 

Appeal  from  District  Court,  Bexar  County ; 
J.  Xi.  Camp,  Judge. 

Action  by  E.  S.  Kampmann  against  J.  A. 
McCormick  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 


Webb  &  Goeth,  for  appellants.  C.  A.  Kellar 
and  Denman,  Franklin  &  McGown,  for  appel- 
lee. 

NEILL,  J.  The  nature  of  this  suit  and  the 
Issues  made  by  the  pleadings  are  sufficiently 
stated  In  our  opinions  on  prior  appeals  (Kamp- 
mann T.  McCormiclc,  24  Tex.  Clr.  App.  462, 
59  S.  W.  832;  Id.,  99  S.  W.  1147),  and  deed  not 
be  repeated.  After  stating  the  substance  of 
the  pleadings  by  the  respective  parties,  the  Is- 
sues to  be  determined  were  thus  presented 
to  the  Jury  by  the  court's  charge: 

"(3)  You  are  Instructed  to  find  a  verdict  for 
the  plaintiff  for  the  amoimt  of  the  notes  here- 
in sued  upon,  with  Interest  from  June  22, 
1893,  at  the  rate  of  8  per  cent  per  annum,  and 
also  for  10  per  cent,  attorney's  fe«»,  with  a 
foreclosure  of  the  Hen  on  the  prop^ty  de- 
scribed in  plaintiffs  petition,  unless  you  find 
for  the  defendant  under  the  instructions  here- 
inafter given. 

"(4)  If,  however,  you  find  from  the  testi- 
mony that  as  a- part  of  the  consideration  of 
the  notes  herein  sued  upon  Carter  &  Mullaly 
agreed  to  furnish  to  said  defendant  on  demand 
and  at  all  times  for  use  in  his  undertaking 
business  suitable  horses  and  hearses  as  migbt 
be  required  and  requested  by  said  defendant 
on  demand,  and  at  all  times  for  use  In  bis 
undertaking  business  suitable  horses  and  hears- 
es as  might  be  required  and  requested  by 
said  defendant  in  the  conduct  of  his  said  busi- 
ness, and  furnish  drivers  for  hearses  or  cars, 
to  keep  and  store,  free  from  all  charges  for 
rent,  and  ready  for  use  at  all  times,  one 
hearse,  one  black  funeral  car,  one  white  fu- 
neral car,  and  one  undertaking  wagon,  for  a 
period  of  26  months  from  the  date  of  the  par- 
chase  of  said  undertaking  establishment  and 
you  further  find  that  at  the  time  H.  D. 
Kampmann  purchased  the  said  notes  herein 
sued  upon  any  of  said  notes  were  overdue  and 
unpaid,  and  that  at  said  time  of  said  pur- 
chase the  consideration  of  such  overdue  and 
unpaid  note,  if  any,  had  failed,  as  claimed  by 
defendant  then  you  are  charged  to  find  for 
defendant. 

"(5)  You  are  further  charged  that,  if  you 
find  from  the  testimony  that  as  a  part  of  tbe 
consideration  for  the  notes  herein  sued  upon 
Carter  &  Mullaly  agreed  to  furnish  to  said 
defendant  on  demand  for  use  in  his  undertak- 
ing business  livery  service  as  claimed  by  de- 
fendant, yet  If  you  further  find  that  said  de- 
fendant J.  A.  McCormlck  released  Carter  & 
Mullaly  from  said  agreement,  if  any,  and  en- 
tered into  a  contract  with  Fry  Bros,  to  furnisb 
said  livery  service,  and  accepted  said  contract 
with  Fry  Bros,  in  lieu  of  said  contract  If  any, 
with  said  Carter  &  Mullaly,  then  you  will  find 
for  the  plaintiff  for  the  full  amount  sued  for." 

The  evidence  was  sufficient  to  support  the 
verdict  in  favor  of  plaintiff  upon  these  issues. 

What  is  termed  the  "first  assignment  of  er- 
ror" In  appellants'  brief  does  not  complain 
of  any  error  of  the  trial  court,  and  therefore 
presents  nothing  for  our  consideration.    The 
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aecond  complains  tbat  the  conrt  erred  In  refus- 
ing to  charge  the  Jury,  at  defmdant's  request, 
that  If  plaintiff  was  not  an  Innocent  pur- 
chaser or  holder  of  the  notes  sued  upon  the 
defendant  McCormlck  conld  make  any  defense 
tbat  the  original  payees  could  make.  The 
principle  of  law  enunciated  In  the  requested 
Instruction  Is  recognized  by  the  court  In  its 
charge  by  submitting  the  defensive  matters 
pleaded  to  the  Jury,  and  Instructing  It  to 
find  for  the  defendants  If  they  were  proved 
by  the  evidence.  Hence  It  was  not  error  for 
the  court  to  refuse  the  special  charge. 

The  third  assignment  of  error  is:  "The 
ondlsputed  evidence  In  this  case  shows  that 
H.  D.  Kampmann  prior  to  the  purchase  of  the 
said  notes  had  actual  notice  of  the  fact  that  the 
consideration  for  said  notes  was  livery  service 
to  be  furnished  by  Carter  &  MuUaly  to  the 
defendant  J.  A.  McCormlck."  It  will  be  ob- 
served that  this  assignment  does  not  complain 
Of  any  act  of  the  trial  court  as  error,  and,  like 
the  first,  presents  nothing  for  our  considera- 
tion. However,  It  may  not  be  amiss  to  say 
that  betore  Kampmann  conld  be  shown  to 
have  had  notice  of  the  fact  that  the  considera- 
tion for  the  notes  was  livery  service  to  be 
furnished  by  the  payees  of  the  note  such  fact 
must  have  been  shown  to  exist  The  existence 
of  such  fact,  as  well  as  knowledge  of  it  by 
Kampmann,  was  disputed,  and  the  burden 
was  upon  the  defendant  to  prove  such  fact  and 
that  Kampmann  was  cognizant  of  it  when  he 
purchased  the  notes.  The  evidence  was  not 
such  as  to  show,  as  a  matter  of  law,  either  the 
fact,  or  Kampmann's  knowledge  of  it.  Even 
If  the  testimony  of  defendant  and  his  son  had 
been  the  only  evidence  upon  these  Issues,  the 
jury  was  not  obliged  to  believe  it  (Cheatham 
T.  Riddle,  12  Tex.  112;  Coats  v.  Blllott,  23 
Tex.  618;  Stltzle  v.  Kvans,  74  Tex.  697,  12 
8.  W.  828;  Franklin  Ins.  Co.  v.  Vllleneuve,  28 
Tex.  Civ.  App.  128,  68  8.  W.  206:  Crosby  v. 
First  Presby.  Church  [Tex.  Civ.  App.]  90  8. 
W.  585;  Heisig  Rice  Co.  v.  Fairbanks  Co. 
[Tex.  Olv.  App.]  100  8.  W.  961;  Railway  T. 
Harris  [Tex.  Civ.  App.]  101  8.  W.  510;  El 
Paso  F.  ft  M.  Co.  V.  De  Gnereque  [Tex.  Civ. 
Ai^.]  101  S.  W.  815),  and  evidently  did  not 

The  fourth  assignment  of  error  complains 
of  the  court's  refusal  of  defendant's  request 
to  charge  the  Jury  that  the  term  "current 
funds"  used  In  the  notes  deprived  them  of 
negotiability,  and  authorized  all  defenses 
against  them  that  could  have  been  urged 
against  the  original  payees.  The  charge  was 
prcqserly  refused,  because  It  would  have  ex- 
cluded Kampmann's  right  to  recover,  though 
he  purchased  the  notes  for  value  before  matur- 
ity, without  notice  of  a  failure  of  the  consider- 
ation for  which  they  were  given.  Kampmann 
V.  McCormlck.  24  Tex.  Civ.  App.  462,  59  S. 
W.  832. 

Special  charge  No.  2,  the  refusal  of  which  is 
the  subject  of  the  fifth  assignment  of  error,  is 
upon  the  weight  of  the  evidence,  in  that  It 
makes  the  "defense  of  failure  of  considera- 
tion" tantamount  to  proof  of  failure  of  consid- 


eraticm;  whereas  there  must  have  been  in 
fact  a  failure  of  the  consideration  for  which 
the  notes  were  executed  before  Kampmann  as 
the  owner  and  holder  would  be  affected  by 
the  motive  of  Carter  &  Mullaly  in  transfer- 
ring the  notes  to  him.  Therefore  the  special 
charge  was  properly  refused.  Besides  the 
charge  of  the  court  correctly  submitted  the 
defensive  matters  pleaded  as  fully  as  was 
necessary. 

The  question  as  to  whether  one  of  the  notes 
sued  on  was  due  when  they  were  transferred 
to  Kampmann  was  one  of  fact  for  the  Jury 
to  determine;  for  the  presumption  from  the 
Indorsement  on  the  notes  is  that  the  transfer 
was  cotemporaneous  with  their  execution,  and 
It  was  for  the  Jury  to  say  whether  the  evidence 
was  such  as  to  overcome  such  presumption. 

There  Is  no  error  in  the  Judgment,  and  It  Is 
aflSrmed. 


COFIELD  et  al.  v.  BRITTON.* 

(Court  of  Civil  Appeals  of  Texas.     March  14. 

1908.     On  Rehearing,  April  11.  1908.) 

1.  EiLEcnoNB  —  Contests  —  Locai,  Option 
Elections— Scope  of  Inquibt. 

A  suit  under  the  statute  to  contest  a  local 
option  election  is  a  special  proceeding,  and  the 
courts  are  limited  in  their  investigation  to  such 
subjects  as  arc  specified  in  the  statute. 

2.  Intoxicating  Liquobs  —  Looai.  Option  — 

AUTHOBITT  to   OBDEB    ELEOTIOR   —  COMUIS- 

sioNEBs'  Pkecinct  —  "Politioal  Subdivi- 
sion OF  the  CoTjNrr." 

Const  art  5,  {  18,  provides  for  the  dividing 
of  each  county  into  four  commissioners'  pre- 
cincts, and  the  election  of  one  commissioner 
from  each  precinct,  and  Rev.  St.  1895.  arts. 
1532,  1533,  makes  similar  provisions.  Const, 
art  16,  I  20,  as  amended  in  1891.  directs  the 
Legislature  to  enact  a  law  whereby  the  qualified 
voters  of  any  county,  justice's  precinct,  town, 
etc.,  or  such  subdivision  of  a  county  as  may  be 
designated  by  the  commissioners'  court  may  by 
a  majority  vote  determine  from  time  to  time 
whether  the  sale  of  intoxicants  shall  be  prohibit- 
ed within  the  prescribed  limits.  Sayles'  Ann. 
Civ.  St  1897,  art.  3384,  provides  that  the  com- 
missioners' court  of  each  county  may  order  an 
election  by  the  voters  of  the  county,  or  of  any 
commissioners'  or  justice's  precinct  In  such  dis- 
trict, or  two  or  more  of  such  political  subdivi- 
sions of  a  county,  as  may  be  designated  by  the 
commissioners.  Held,  that  a  commissioners' 
precinct  was  a  "political  subdivision  of  the 
county"  within  the  Constitution,  so  as  to  au- 
thorize the  commissioners'  court  to  order  an 
election  therein. 

3.  Same— Wet  and  Dbt  Tebbitort. 

The  Constitution  and  statutes  having  au- 
thorized the  ordering  of  an  election  in  a  com- 
missioners' precinct,  tbat  such  precinct  em- 
braces two  or  more  justice's  precincts,  a  part  of 
which  was  "dry"  territory  and  a  part  "wet,"  did 
not  prevent  the  ordering  of  an  election  In  the 
commissioners'  precinct. 

4.  Same  —  Submission— Second  Blectton  — 
Election  in  Commissionbbs'  Pbecinct. 

Under  the  direct  proviBlons  of  Sayles'  Ann. 
Civ.  St.   1897,  art  3395,  the  failure  to  adopt 

Srohibition  in  a  county  at  a  local  option  election 
id  not  prevent  the  holding  of  an  election  im- 
mediately thereafter  in  a  commissioners'  pre- 
cinct to  determine  whether  local  option  should 
be  adopted  therein. 

•Application  for  writ  of  error  dismissed  by   Su- 
preme Court  tor  want  ot  Jurisdiction. 
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5.  Municipal  Cobpohations— Dissolution- 
Failure  TO  Elect  Opticers — Effect. 

The  failure  of  a  town  incorporated  by  spe- 
cial act  of  the  Legislature  to  elect  officers  will 
not  dissolve  the  corporation. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Di«. 
Tol.  36,  Manicipal  Corporations,  S  138.] 

6.  Intoxicating  Liquors  —  Local  Option  — 
Submission  to  Pofulab  Vote— Election- 
Contests— Bubden  OP  Pboof  and  Presump- 
tions. 

Sayles'  Ann.  Civ.  St.  1897,  art.  3384,  au- 
thorizes the  commissioners'  court  to  order  an 
election  in  any  commissioners'  or  justice's  pre- 
cinct to  determine  whether  the  sale  of  intox- 
icants shall  be  prohibited  therein,  provided  that, 
if  any  precinct  designated  embrace  within  its 
limits  an  incorporated  town,  such  election  shall 
only  be  ordered  when  the  petition  is  signed  by 
one-tenth  of  the  qualified  voters  thereof.  Laws 
1897,  p.  159,  c.  114,  forfeits  the  charter  of  any 
town  incorporated  under  a  special  act,  and  con- 
taining over  2U0  and  less  than  5,000  inhabitants, 
the  offices  of  which  have  been  vacant  for  10 
years  or  more.  The  commissioners'  court  order- 
ed a  local  option  election  in  a  commissioners' 
precinct,  which  embraced  a  part  of  the  town  of 
Q.,  which  was  incorporated  by  special  act,  but 
had  not  elected  officers  for  30  years,  and  there 
was  no  evidence  that  the  town  contained  over 
200  and  less  than  5,000  inhabitants.  Meld,  that 
the  burden  was  on  those  contesting  the  election 
to  show  that  Q.  was  a  subsisting  municipal  cor- 
poration, and  under  the  circumstances  the  act 
of  incorporation  was  not  sufficient  to  show  that 
fact ;  and  hence  it  would  be  presumed  that  the 
commissioners'  court,  in  ordering  the  election, 
acted  within  the  statute,  and  did  not  include 
within  the  election  district  designated  a  portion 
of  an  incorporated  town. 

7.  Same— Pleading— Supplemental  Answer 
—Time  of  Filing. 

A  supplemental  answer,  filed  after  trial  and 
judgment  and  after  petitioners  had  perfected  an 
appeal,  setting  out  Laws  1897,  p.  l.'tO,  c.  114, 
and  alleging  that  Q.  was  a  town  within  its  pro- 
visions, was  improper,  and  evidence  in  support 
thereof  was  properly  excluded. 

On  Rehearing. 

8.  Stattjtm  —  Subjects  and  Titles  —  Sub- 
jects Expressed  in  Title— Cobpobate  Of- 
ricEB— Elections. 

Rev.  St  1895,  art  397,  provides  that,  where 
vacancies  occur  in  the  offices  of  an  incorporated 
city  so  that  they  cannot  be  filled  under  the  city 
charter  or  laws  of  the  state,  the  county  judge 
on  petition  of  not  less  than  10  of  the  principal 
taxpayers  and  citizens  shall  order  an  election  to 
fill  the  vacancies.  Laws  1897,  p.  159,  c.  114, 
entitled  "An  act  to  amend  article  397,  c.  2,  title 
18,  of  the  Revised  Statutes,  relating  to  cities 
and  towns,  and  the  election  of  its  officers," 
amends  article  397  by  making  it  the  duty  of  the 
commissioners'  court  on  the  petition  of  not  less 
than  20  taxpayers  and  voters  to  order  an  elec- 
tion to  fill  such  vacancies,  and  by  adding  a  pro- 
viso that,  where  the  offices  of  cities  incorporat- 
ed under  special  acts  and  having  a  specified  pop- 
ulation have  been  vacant  for  more  than  lO 
years,  the  charter  shall  be  void.  Held,  that  the 
amendatory  act  did  not  violate  Const,  art.  3,  i 
33,  providing  that  no  bill  shall  contain  more,  than 
one  subject,  which  shall  be  expressed  in  its 
title. 

Appeal  from  District  Court,  Wood  County ; 
R.  W.  Simpson,  Judge. 

Action  by  J.  H.  Cofield  and  others  against 
A.  J.  Brltton  to  contest  a  local  option  elec- 
tion. From  a  judgment  for  defendant  sus- 
taining tbe  validity  of  the  election,  plaintiffs 
appeal.    Affirmed. 


W.  W.  Ballew,  W.  B.  Teagarden,  and  EX 
A.  Tharp,  for  appellants.  M.  D.  Carlock, 
Hart  &  Hart,  and  H.  C  Geddle,  for  appellee. 

BOOKHOUT,  J.  The  following  statement 
Is  taken  from  appellants'  brief,  and  It  appear- 
ing to  be  correct,  is  adopted:  "J.  H.  Cofield, 
W.  D.  Kitchens,  and  J.  W.  Amos,  appellants 
herein,  filed  a  petition  to  contest  an  election, 
held  on  the  28th  of  September,  1907,  in  com- 
missioners' prfeclnct  No.  2  of  Wood  county, 
Tex.,  to  determine  whether  or  not  the  sale 
of  intoxicating  liquors  should  be  prohibited 
in  said  commissioners'  precinct,  said  electioa 
resulting  in  favor  of  prohibition.  The  case 
was  tried  before  the  Hon.  R.  W.  Simpson,. 
Judge  of  the  district  court  of  Wood  county, 
Tex.,  on  the  15th  day  of  November,  upon  an 
agreed  statement  of  facts,  and  Judgment  was 
rendered  against  ttie  contestants  eostaining 
said  election.  Motion  for  new  trial  was  pre- 
pared and  overruled  on  the  16th  day  of  No- 
vember, 1907.  Notice  of  appeal  was  given  to- 
the  Court  of  Civil  Appeals  for  the  Fifth  Su- 
preme Judicial  District,  and  said  appeal  was 
perfected  by  the  filing  and  approval  of  an 
appeal  bond  and  assignments  of  error.  The 
undisputed  facts  in  the  case  are  as  follows: 
The  town  of  Qultmsin  was  Incorporated  by 
a  special  act  of  the  Legislature  on  the  28tb 
day  of  March,  1873  (Sp.  Laws  1873,  p.  158,  c. 
38).  Said  town  organized  under  said  special 
act  of  Incorporation,  and  elected  a  mayor 
and  other  officers  provided  for  in  the  act  in- 
corporating said  town.  Said  incorporatioa 
has  never  been  dissolved,  repealed,  annulled, 
or  set  aside,  but  has  elected  no  officers  for 
about  30  years.  Each  of  the  four  commis- 
sioners' precincts  of  Wood  county,  Tex.,  cen- 
ter in  the  courthouse  at  Quitman,  and  divide 
said  town,  including  about  one-fourth  of  the 
Incorporated  limits  in  each  commissioners' 
precinct.  On  the  15th  day  of  February,  1901, 
the  commissioners' .  court  of  Wood  county, 
Tex.,  ordered  an  election  to  be  held  in  Justice 
precinct  No.  7,  of  Wood  county,  Tex.,  on 
the  23d  day  of  March,  1901,  to  determine 
whether  or  not  the  sale  of  Intoxicating  liq- 
uors should  be  prohibited  in  said  justice  pre- 
cinct. Notice  of  said  election  was  duly  post- 
ed, as  required  by  law,  said  election  held, 
and  the  result  thereof,  which  was  in  favor 
of  prohibition,  was  afterwards  declared  and 
published,  as  required  by  law.  In  March, 
1903,  a  local  option  election  was  held  for 
the  entire  county  of  Wood,  said  election  re- 
sulting In  favor  of  prohibition.  In  1905  an- 
other election  was  held  for  the  entire  county 
of  Wood,  which  again  resulted  in  favor  of 
prohibition  for  the  entire  county.  On  the 
31st  day  of  August,  1907,  the  third  election 
was  held  for  the  entire  county  of  Wood, 
which  election  resulted  against  prohibition, 
and  the  result  of  which  was  duly  declared 
and  published,  as  required  by  law.  On  the 
11th  day  of  September,  1907,  the  commission- 
ers' court  of  Wood  county,  Tex.,  ordered  an 
election  to  be  held  on  the  28th  day  of  Sep- 
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lember,  1907,  for  commiasloQers'  precinct  No. 
2,  Wood  county,  Tex.,  to  determine  whether 
or  not  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  said  commissioners'  pre- 
cinct This  election  resulted  in  favor  of  pro- 
hibition. Commissioners'  precinct  No.  2  of 
Wood  county,  Tex.,  embraces  all  of  Justice 
precincts  Nos.  2  and  7  and  a  part  of  justice 
precinct  No.  1,  Including  about  one-fourth 
of  the  town  of  Quitman,  and  when  said  elec- 
tion wa«  ordered  and  held  the  sale  of  Intoxi- 
cating liquors  had  not  l>een  prohibited  in 
justice  precinct  No.  1  or  justice  precinct  No. 
2  of  the  incorporated  town  of  Quitman,  and 
all  that  portion  of  justice  precinct  No.  1 
which  embraces  the  town  of  Quitman  and  all 
of  justice  precinct  No.  2  is  what  is  known  as 
'wet'  territory.  While  the  sale  of  intoxicat- 
ing liquors  had  been  prohibited  in  Justice  pre- 
cinct No.  7  by  the  election  held  on  the  23d 
day  of  March,  1901." 

This  is  a  contest  of  a  local  option  election 
authorized  by  article  3397  of  the  Revised 
Statutes  of  1895.  Such  a  contest  Is  a  special 
proceeding  and  the  courts  are  limited  In  their 
inTestigatlon  to  such  subjects  as  are  specified 
in  the  statute.  The  sole  questions  to  be  de- 
termined are  whether  "the  election  was  ille- 
gally or  fraudulently  conducted;  or  whether 
by  the  actirai  or  want  of  action  on  the  part  of 
the  officers  to  whom  was  intrusted  the  control 
of  snch  election  such  a  number  of  legal  voters 
were  denied  the  privilege  of  voting  as,  had 
they  been  allowed  to  vote,  might  have  ma- 
terially changed  the  result;  or  if  it  appears 
from  the  evidence  that  such  Irregularities  ex- 
Isted'as  to  render  the  true  result  of  the  elec- 
tion lmi)ossible  to  be  arrived  at,  or  very 
doubtful  of  ascertaining."  Kev.  St.  1895, 
art  3397.  The  investigation  Is  restricted  to 
the  things  done  on  the  day  of  election  In  cast- 
ing and  receiving  of  ballots  from  the  voters, 
counting  the  ballots,  and  making  returns 
thereof.  Norman  v.  Thompson,  96  Tex.  250, 
72  S.  W.  62. 

Commissioners'  precinct  No.  2  in  which  the 
election  was  held  was  composed  of  all  of  the 
Justice  precincts  Nos.  2  and  7  of  Wood  coun- 
ty and  a  part  of  justice  precinct  No.  1,  which 
said  Justice  precinct  No.  1  included  a  part  of 
the  incorporated  town  of  Quitman.  The  elec- 
tion resulted  in  said  justice  precinct  No.  2 
In  a  majority  of  38  votes  in  favor  of  pro- 
hibition, and  m  Justice  precinct  No.  8  In  a 
majority  of  80  votes  In.  favor  of  prohibition, 
and  in  that  portion  of  precinct  No.  1  em- 
braced within  the  limits  of  commissioners' 
precinct  No.  2,  which  Included  a  part  of  the 
town  of  Quitman,  14  votes  in  all  were  cast, 
7  of  which  were  for  local  option,  and  7 
against  it  a  majority  in  the  entire  commis- 
sioners' precinct  of  118  votes  In  favor  of 
prohibition. 

The  contentions  raised  in  the  brief  of  ap- 
pellants are:  (1)  That  the  commissioners' 
court  had  no  power  or  authority  to  order  an 
election  in  a  commissioners'  precinct,  because 
the  same  Is  not  sucl)  a  political  subdivision 


of  the  county  as  Is  contemplated  by  the  Con- 
stitution ;  (2)  that  the  commissioners'  court 
has  no  power  to  order  a  local  option  election 
for  a  commissioners'  precinct  which  embraces 
two  or  more  Justice  precincts,  unless  all  of 
said  territory  occupied  the  same  status — all 
must  be  "wet"  or  all  "dry";  (8)  that  the 
commissioners'  court  has  no  power  to  order 
an  election  for  any  subdivision  of  a  county 
which  divides  a  city  or  town. 

There  is  no  contention  that  there  was  any 
fraud  In  the  holding  of  the  election,  L  e.,  the 
casting  of  tbe  ballots,  receiving  of  the  bal- 
lots from  the  voters,  counting  of  the  ballots, 
or  making  of  the  returns.  It  is  clear  that 
the  result  of  the  election  was  not  affected  by 
the  votes  cast  in  justice  precinct  No.  1,  which 
Included  a  part  of  the  town  of  Quitman.  But 
14  votes  were  cast  therein,  and  7  of  those 
were  in  favor  of  local  option,  and  7  against 
It  It  does  not  appear  from  the  evidence  that 
the  election  was  ill^ally  or  fraudulently  con- 
ducted, or  that  any  legal  voter  desiring  to 
vote  was  denied  the  right  to  do  so,  or  that 
such  irregularities  existed  as  to  render  the 
true  result  of  the  election  impossible  to  be 
arrived  at,  or  of  doubtful  ascertainment 
Such  being  the  state  of  the  record,  there  was 
no  ground  for  the  contest 

The  questions  raised  by  appellants'  con- 
tentions relate,  not  to  things  done  on  the 
day  of  election,  but  to  the  action  of  the  com- 
missioners' court  in  ordering  the  election  in 
this  particular  territory.  These  matters  are 
not  a  ground  of  contest  under  the  statute, 
and  we  are  not  authorized  to  consider  tbe 
same.  These  conclusions  are  supported  by 
tbe  opinion  in  the  case  of  Norman  v.  Thomp- 
son, supra,  upon  which  they  are  based. 

The  Judgment  is  affirmed. 

Additional  Conclusions. 

When  our  opinion  was  prepared  we  over- 
looked tbe  act  of  tbe  Thirtieth  Legislature  aii- 
proved  May  14,  1907  (Gen.  Laws  1907,  p.  447, 
c.  8),  amending  article  3397  of  title  59  of  .tbe 
Revised  Statutes.  Upon  our  attention  being 
called  to  this  statute  we,  of  our  own  motion, 
set  aside  the  Judgment  of  afilrmance.  This 
amendment  gives  to  the  district  court  of  the 
county  in  which  a  local  option  election  has 
been  held  original  and  exclusive  jurisdiction 
of  all  suits  for  the  contest  of  a  local  option 
election,  and  confers  upon  such  court  "Juris- 
diction to  try  and  determine  all  matters  con- 
nected with  said  election.  Including  the  peti- 
tion of  such  election  and  all  proceedings  and 
orders  relating  thereto,  embracing  final  count 
and  declaration  and  publication  of  the  result 
putting  local  option  Into  effect"  This  stat- 
ute makes  it  our  duty  to  pass  upon  all  the 
contentions  of  appellant 

The  first  is  that  the  commissioners'  court 
had  no  power  to  order  a  local  option  election 
in  a  commissioners'  precinct  because  the 
same  is  not  such  a  political  sul>dlvislon  of  the 
county  as  is  contemplated  by  the  Constitution. 
The  Constitution  provides  for  the  dividing  of 
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each  county  Into  four  commiaslonera'  pre- 
cincts, and  the  election  of  one  commlasioner 
from  each  precinct,  and  that  the  conunisslon- 
ers  BO  elected  and  the  connty  Judge  shall  com- 
pose the  connty  commissioners'  court  Article 
6,  S  18,  Oonstltutlon.  The  statute  makes  simi- 
lar provlEion.  Rev.  St  1885,  Arts.  1532,  1533. 
Section  20,  art.  16,  of  the  Constitution,  as 
amended  In  18©1,  reads:  "The  Legislature 
shall  at  Its  first  session  enact  a  law  whereby 
the  qualified  voters  of  any  county,  justice's 
precinct,  town,  city  (or  such  subdivision  of  a 
county  as  may  be  designated  by  the  commis- 
sioners' court  of  said  county)  may  by  a  ma- 
jority vote  determine  from  time  to  time 
whether  the  sale  of  Intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits." 
Article  3384  of  Saylee'  Annotated  Civil  Stat- 
utes of  1887  provides  that  "the  commlssiouers' 
court  of  each  county  In  the  state,  whenever 
they  deem  It  expedient,  may  order  an  elec- 
tion to  be  held  by  the  qualified  voters  of  said 
pounty  or  of  any  commissioners'  or  Justice's 
precinct.  In  such  district  or  any  two  or  more 
of  any  such  political  subdivisions  of  a  county 
as  may  be  designated  by  the  commissioners' 
court  to  determine,"  etc.  Both  the  Constitu- 
tion and  the  statute  having  stipulated  for  the 
subdivision  of  each  county  Into  four  com- 
missioners' precincts  and  the  election  of  a 
commissioner  from  each  of  said  precincts, 
such  commissioners'  precinct  Is  a  political  sub- 
division of  the  county  within  the  meaning  of 
the  Constitution.  The  Court  of  Criminal  Ap- 
peals, prior  to  the  adoption  of  the  amendment 
of  1907,  and  when  that  court  had  Jurisdiction 
to  pass  ui)on  the  question,  sustained  the  valid- 
ity of  a  local  option  election  held  In  a  commis- 
sioners' precinct  Ex  parte  Curlee  (Tex.  Cr. 
App.)  108  8.  W.  806. 

The  second  contention  is  that  the  commis- 
sioners' court  has  no  power  to  order  a  local 
option  election  for  a  commissioners'  precinct 
which  embraces  two  or  more  Jjistlce's  pre- 
cincts, unless  all  of  said  territory  occupied  the 
same  status,  1.  e.,  all  must  l>e  what  is  usually 
denominated  as  "wet"  or  all  must  be  "dry." 
Commissioners'  precinct  No.  2  of  Wood  county 
onbraces  within  Its  boundaries  all  of  justice's 
precincts  2  and  7,  and  a  part  of  justice's  pre- 
cinct No.  1.  Justice's  precinct  No.  7  Is  what 
Is  designated  by  appellants  In  their  brief  "dry" 
territory,  while  justice's  precinct  No.  2  and 
that  part  of  No.  1  within  commissioners'  pre- 
cinct No.  2  is  "wet"  It  has  been  held  by  the 
Court  of  Criminal  Appeals  that  the  commis- 
sioners' court  cannot  combine  Into  a  local  op- 
tion district  Justice's  precincts  In  which 
local  <^tIon  is  In  force  with  others  In  which 
local  option  has  not  been  adopted.  The  hold- 
ing Is  based  upon  the  ground  that  this  would 
be  creating  a  subdivision  of  the  county,  when 
the  statute  contemplates  that  the  court  can 
only  designate  some  existing  subdivision.  Ex 
parte  Heyman,  45  Tex.  Cr.  B.  532,  78  S.  W. 
349.  The  opinion  In  the  Heyman  Case  was  by 
a  divided  court,  Justice  Brooks  having  filed 


an  able  dissenting  opinion.  In  the  case  before 
us  the  commissioners'  court  did  designate  an 
existing  political  subdivision  of  the  county 
within  the  meaning  of  the  Constitution  and 
statute  for  the  holding  of  the  election,  to  wit, 
a  commissioners'  precinct,  and  the  fact  that  In 
one  of  the  Justice's  precincts  embraced  therein 
local  option  was  In  force  while  in  the  balance 
of  the  subdivision  It  was  not  in  force  did  not 
prohibit  the  commissioners'  court  from  order- 
ing the  election.  The  Constitution  and  stat- 
ute having  authorized  the  ordering  of  an  elec- 
tion In  a  commissioners'  precinct,  such  antlior- 
ity  was  not  annulled  or  destroyed  by  the  fact 
that  said  precinct  embraced  territory  In  part 
of  which  local  option  was  in  force,  and  in  the 
remainder  It  had  not  been  adopted.  Such  was 
the  ruling  of  this  court  in  Kidd  v.  Trnett,  28 
Tex.  Civ.  App.  618,  68  S.  W.  310.  In  the  case 
of  Ex  parte  Curlee,  supra,  the  Court  of  Crim- 
inal Appeals  sustained  the  validity  of  a  local 
option  election  held  in  a  commissioners'  pre- 
cinct, which  embraced  justice's  precincts  Nos. 
3  and  6.  Local  option  was  In  force  in  Justice's 
precinct  No.  8,  but  was  not  in  force  In  jus- 
tice's precinct  No.  6,  except  as  to  the  Franklin 
independent  school  district  Curlee  had  been 
arrested  and  convicted  for  the  sale  of  intox- 
icating liquor  In  the  commissioners'  precinct, 
and  brought  habeas  corpus  proceedings  to  be 
discharged.  The  court  held  that  local  option 
was  In  force  in  the  commissioners'  precinct, 
and  remanded  the  relator  to  custody.  In  the 
case  of  Ex  parte  Hippy,  44  Tex.  Cr.  R.  72, 
68  S.  W.  687,  a  local  option  electlcm  was  held 
in  a  commissioners'  precinct  of  Grayson  conn- 
ty, which  embraced  Justice's  precincts  Nos,  7 
and  8.  Rippy  had  been  convicted,  and  was 
under  arrest  for  selling  Intoxicating  liquor  in 
Justice's  precinct  No.  8  after  the  adoption  of 
local  option  In  the  commissioners'  precinct  It 
was  held  the  election  was  valid,  and  Rippy, 
who  had  brought  habeas  corpus,  was  denied 
relief.  See,  also,  Martin  v.  Mitchell,  32  Tex. 
Civ.  App.  385,  74  S.  W.  565.  Nor  did  the  hold- 
ing of  a  local  option  election  In  Wood  county 
in  August,  1907,  which  resulted  against  its 
adoption,  make  Illegal  the  holding  of  an  elec- 
tion In  September  thereafter  in  a  commlssIcHi- 
ers'  prechict  to  determine  whether  local  op- 
tion should  be  adopted  therein.  Sayles'  Ann. 
Civ.  St  1807,  art.  3395. 

The  ttilrd  contention  of  appellants  Is  that 
the  commissioners'  court  has  no  power  to  or- 
der an  election  for  a'  subdivision  of  a  coun- 
ty which  divides  a  city  or  town.  Commis- 
sioners' precinct  No.  2  of  Wood  county  em- 
braces a  part  of  Justice's  precinct  No.  1,  in- 
cluding about  one-fourth  of  the  town  of  Quit- 
man, which  was  incorporated  by  special  act 
of  the  Legislature  March  28,  1873  (Sp.  Laws 
1873,  p.  158,  c.  38).  See  7  Gammel's  Laws  of 
Texas,  p.  858.  The  town  organized  under  said 
act  of  incorporation  and  elected  oflScers.  The 
record  does  not  disclose  any  direct  evidence 
that  the  Incorporation  has  been  dissolved,  or 
that  its  charter  has  been  repealed  or  annulled. 
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The  statute  (article  3384)  autliorizing  the 
commissioners'  court  to  order  an  election  in 
a  Bubdlyislon  of  tbe  county  contains  the  pro- 
vision, "that  If  the  precinct  or  precincts  des- 
lenated  embrace  within  their  limits  an  in- 
corporated town  or  city,  then  such  election 
shall  only  be  ordered  when  the  petition  for 
the  same  Is  signed  by  qualified  voters,  not 
less  than  one-tenth  in  number  of  the  total 
votes  cast  for  Governor  at  the  next  preceding 
general  election  in  such  Incorporated  town  or 
city."  Tbe  town  of  Quitman  had  failed  for 
over  90  years  to  elect  officers  or  perform  any 
corporate  act  It  must  be  conceded  that  the 
failure  of  a  town  incorporated  by  sjjeclal  act 
of  the  Legislature  to  elect  officers  will  not 
dissolve  tbe  incorporation.  State  v.  Dunson, 
71  Tex.  65,  9  S.  W.  108.  In  1897  a  law  was 
passed  providing  that  any  city  or  town  in- 
corporated under  a  special  act  and  containing 
over  200  inhabitants  and  less  than  5,000,  the 
offices  of  which  shall  have  been  vacant  for 
10  years  or  more,  its  charter  shall  become 
void  or  forfeited.  Gen.  Laws  1897,  p.  159, 
c  114.  There  Is  no  positive  evidence  that  tbe 
town  of  Quitman  contained  over  200  and  less 
than  5,000  inhabitants.  Tbe  petition  of  ap- 
pellants alleges  that  tbe  town  is  a  subsisting 
municipal  corporation.  The  commissioners' 
court  must  bave  known  when  they  ordered 
the  election  of  the  proviso  In  article  3384,  un- 
der which  article  they  acted.  Tbe  burden 
was  on  appellants  to  show  that  tbe  town  of 
Quitman  was  a  subsisting  municipal  corpora- 
tion. This  they  insist  was  done  by  produc- 
ing tbe  act  incorporating  It  Ordinarily  this 
would  be  true,  but  under  tbe  facts  of  this 
case  It  was  not  sufficient.  It  Is  conceded  that 
for  over  30  years  It  has  failed  to  perform  any 
corporate  act  Tbe  commissioners'  court  did 
order  the  election  In  the  commissioners'  pre- 
cinct which  embraced  a  xwrtion  of  tbe  town 
of  Quitman,  and  it  must  be  presumed  in  sup- 
port of  their  action  that  they  acted  properly 
and  within  the  provisions  of  tbe  law. 

After  the  cause  had  been  tried  and  judg- 
ment rendered,  and  appellants  bad  perfected 
an  appeal  to  this  court,  tbe  appellees  filed 
a  paper  in  the  court  below,  styled  supplemen- 
tal answer,  in  which  they  set  up  the  act  of 
1897,  providing  for  the  repeal  of  charters  of 
cities  or  towns  containing  over  200  and  less 
than  5,000  Inhabitants  which  had  failed  for 
10  years  or  more  to  elect  officers.  It  was  al- 
leged In  said  paper  tbat  at  the  time  of  the 
passage  of  said  act  the  town  of  Quitman  con- 
tained over  20O  and  less  than  5,000  inhabit- 
ants, and  had  failed  to  elect  officers  for  more 
than  10  years  prior  to  the  passage  of  said  act. 
Tbe  appellants  filed  a  protest  against  the  re- 
opening of  the  case.  The  matter  coming  on 
to  be  beard,  tbe  appellees  offered  evidence  in 
support  of  tbeir  allegations.  The  court  de- 
clined to  bear  tbe  same.  Tbe  appellees  ex- 
cepted, and  have  cross-assigned  error  to  the 
court's  action.  There  was  no  error  In  tbe 
ruling. 

Tbe  judgment  Is  affirmed. 
109  8.W.-82 


On  Rehearing. 

In  our  opinion  we  based  tbe  holding  tbat 
tbe  commissioners'  court  did  not  exceed  its 
power  in  ordering  an  election  In  a  commis- 
sioners' precinct,  which  embraced  a  part  of 
tbe  town  of  Quitman,  mainly  upon  the  act  of 
the  Twenty-Fifth  Legislature  (Laws  1897,  p. 
159,  c.  114).  See  article  397,  Sayles'  Ann. 
Civ.  St  1897. 

It  is  contended  In  tbe  motion  for  rehearing 
tbat  this  article  is  unconstitutional,  for  tbe 
reason  it  conflicts  with  article  3,  i  35,  of 
the  state  Constitution  In  tbat  (1)  It  em- 
braces two  subjects;  (^  It  embraces  a  sub- 
ject therein  not  expressed  In  Its  title,  and  is 
therefore  void.  Tbe  question  raised  by  these 
contentions  was  imssed  upon  by  this  court  in 
the  case  of  State  v.  Larkin,  90  S.  W.  912, 
and  we  there  held  tbat  tbe  act  embraced  but 
one  subject  and  was  valid.  A  writ  of  error 
was  denied  by  the  Supreme  Court 

We  further  held  tbat  tbe  effect  of  this 
statute  was  to  make  the  charter  of  such 
cities  and  towns  as  are  specified  therein  which 
had  not  elected  officers  for  over  10  years  In- 
operative and  InetFectlve  for  any  purpose,  and 
rendered  the  same  null  and  void.  Tbe  com- 
missioners' court  of  Wood  county  knew  tbat 
it  was  not  authorized  to  order  an  election 
in  a  subdivision  of  tbe  county  embracing  an 
incorporated  town  or  city,  except  on  petition 
of  the  requisite  number  of  qualified  voters 
thereof.  It  must  also  bave  known  that  the 
town  of  Quitman  had  failed  to  elect  officers 
for  over  30  years.  Tbe  court  did  order  tbe 
election,  and  in  support  of  Its  action  It  will 
be  presumed  tbat  at  the  time -of  doing  so 
It  bad  knowledge  of  tbe  population  of  tbe 
town  of  Quitman,  and  that  It  was  over  200 
and  less  than  5,000  Inhabitants. 

Tbe  motion  for  rehearing  is  overruled. 


MOORE  V.  CHATTANOOGA  ELECTRIC 

RT.  CO.  et  al. 

(Supreme  Court  of  Tennessee.    April  3,  1908.) 

1.  Master  and  Skbvani>— Master's  Liabil- 
ITT  FOB  Injuries  to  Sebv ant— Safe  Place 
TO  Work. 

A  street  railway  company  is  not  liable  to  a 
conductor,  who  was  injured  by  his  head  coming 
in  contact  with  a  pole  while  he  was  leaning  from 
the  platform  to  watch  the  trolley,  where  the  pole 
was  not  erected  by  it,  but  by  a  telephone  com- 
pany, and  was  not  on  its  right  of  way,  and, 
thouKh  the  street  railway  company  used  the  pole 
jointly  with  tbe  telephone  company,  it  had  no 
power  to  remove  it. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i§  224-227.] 

2.  Same— Contributory  Neolioence. 

Where  a  telephone  pole  against  which  a 
street  railway  conductor  struck  his  bead  while 
leaning  from  the  platform  to  watch  the  trolley 
was  such  an  obstruction  and  in  such  position 
that  it  would  necessarily  come  under  his  ot>- 
servation,  and  be  must  have  known,  or  by  tbe 
exercise  of  ordinary  care  could  have  known,  of 
its  existence  and  location,  his  own  necligenc* 
was  the  proximate  cause  of  his  injury. 

[Ed.  Note.— For  eases  In  point,  see  Ont.  Dig. 
vol.  34.  Master  and  Servant,  {{  70&-709.] 
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3.  Sake— AfiSTTMPrioH  of  Risk. 

Where  a  street  railway  conductor  knew  of  a 
telephone  pole  against  which  be  struck  his  head 
while  leaning  from  the  platform  to  watch  the 
trolley,  or  was  inexcusably  ignorant  thereof,  and 
the  necessary  danger  attendins  it,  and  continued 
in  the  service  of  the  street  railway  company,  be 
assumed  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  K  574-000.] 

4.  TOBTS-^OINT    AND    SEVEBAL    LIABILITT. 

Plaintiff  in  tort  may  sue  all  tort-feasors 
jointly,  or  may  maintain  separate  actions  against 
each ;  and,  whether  the  action  be  joint  or  sep- 
arate, he  is  entitled  to  full  damages. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Torta,  {8  28,  29.] 

6.  JODGMKRT  —  RKS  JUDICATA  —  JOINI  AND 

Severai,  Action. 
A  judgment,  in  an  action  against  a  tele- 
phone comiMiny  for  injury  to  a  street  railway 
conductor,  who  struck  his  head  against  a  tele- 
phone pole  while  leaning  from  the  platform  to 
watch  the  trolley,  for  the  telephone  company,  is 
conclusive  of  a  subsequent  joint  action  against 
it  and  the  street  railway  company,  since,  though 
plaintiff  in  tort  may  sue  separately  or  jointly, 
be  cannot  sue  separately  and  after  judgment 
maintain  a  new  action  against  one  sued  sep<- 
arately  by  merely  joining  others  therein. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  30,  Judgment,  f  1096.] 

6.  Save— Evidence  of  Judovent. 

The  burden  to  establish  the  plea  of  former 
adjudication  is  on  the  party  making  it;  but, 
where  he  has  placed  in  evidence  the  record  relied 
on,  he  has  made  out  a  prima  facie  case,  if  it 
appear  from  an  inspection,  with  reasonable  cer- 
tainty, that  the  parties  to  that  case  and  the 
cause  of  action  there  sued  on  are  the  same  as 
those  in  the  pending  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  H  1822,  1825.] 

7.  Same. 

A  record  introduced  in  evidence,  in  an  ac- 
tion by  a  street  railway  conductor  against  the 
street  railway  company  and  a  telephone  compa- 
ny for  personal  injnries,  to  establish  the  plea  of 
former  adjudication,  disclosing  that  in  that  case 
a  person  of  the  same  name  as  plaintiff  was 
plaintiff,  and  that  a  telephone  company  of  the 
same  name  as  defendant  telephone  company  was 
defendant,  and  containing  averments  substan- 
tially the  same  as  those  in  the  declaration  filed 
in  the  pending  suit,  is  sufficient  to  make  out  a 
prima  facie  case  of  identity  of  parties  and  cause 
of  action,  though  the  declaration  in  the  pending 
Boit  contains  averments  of  negligence  not  found 
in  the  former  suit. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  30,  Judgment,  §  1825.] 

8.  CocBTS— United  States  Coubts— Circuit 
Court  of  Appeals— Jurisdiction  to  Enter 
Final  Judgment. 

Under  Act  Cong.  March  3,  1891,  c.  517.  i 
6,  26  Stat.  828  (U.  S.  Comp.  St.  1901,  p.  549), 
conferring  on  the  Circuit  Court  of  Appeals  ju- 
risdiction to  review  decisions  of  the  District  and 
Circuit  Cotkrta,  and  providing  that  its  judgments 
shall  be  final  where  jurisdiction  is  dependent  on 
diversity  of  citizenship,  and  section  10  (26  Stat. 
829  [U.  S.  Comp.  St.  1901,  p.  552]),  providing 
that  where  the  decision  of  the  Circuit  Court  of 
Appeala  is  final  the  cause  shall  be  remanded  for 
further  proceedings  in  pursuance  of  its  deter- 
mination, the  Circuit  Court  of  Appeals  has  ju- 
risdiction to  enter  a  final  judgment  where  juris- 
diction is  dependent  on  diversity  of  citizenship, 
and  the  judge  of  the  lower  court,  on  remand, 
cannot  open  the  case,  and  has  no  judicial  func- 
tion to  exercise  in  the  matter,  and  can  only  ex- 
ecute the  judgment  of  the  Circuit  Court  of  Ap- 
peals, which  is  merely  a  ministerial  act. 


9.  JuDGaENT—OpiNiONB— Evidence  or  Point 
Decided. 

On  a  plea  of  former  adjudication,  the  opin- 
ion of  the  court  in  the  former  case  may  be  look- 
ed to,  to  ascertain  the  point  on  which  it  was 
decided,  and  to  determine  whether  the  decision 
was  on  the  merits. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  30.  Judgment  i  18231^.] 

10.  Save  —  ConcLUBivENEaa-nJUDOMEiiT  on 
the  Merits. 

Where,  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  from  a  judgment  of  a 
Circuit  Court  sustaining  a  demurrer  to  a  dec- 
laration in  a  personal  injury  action,  the  judg- 
ment was  affirmed  on  the  ground  that  the  dec- 
laration showed  that  the  proximate  cause  of 
plaintiff's  injury  was  his  own  negligence,  the 
judgment  of  the  Circuit  Court  of  Appeals, 
though  on  demurrer,  was  on  the  merits,  and  suf- 
ficient to  support  a  plea  of  former  adjudication. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment  I  1167.] 

11.  Saice— Evidence  of  Judgment. 

On  a  plen  of  former  adjudication,  that  on 
proper  proceedings  in  error  a  cause  was  taken 
from  the  Circuit  Court  of  the  United  States  to 
the  Circuit  Court  -of  Appeals,  where  it  was 
finally  heard  and  determined  on  the  merits,  and 
final  judgment  entered,  a  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  Appeals  is  a  full 
and  complete  record  of  the  cause,  and  comes 
from  the  proper  court,  since  the  order  of  the 
Circuit  Court,  on  remand,  in  entering  the  decree 
of  the  Circuit  Court  of  Appeals  and  carrying  it 
into  effect,  would  throw  no  light  on  the  matters 
adjudicated. 

Appeal  from  Circuit  Court,  HamOton  Coun- 
ty;   M.  M.  Allison,  Judge. 

Action  by  J.  N.  Moore  against  the  Chat- 
tanooga Electric  Railway  Company  and  the 
East  Tennessee  Telephone  Company.  Judg- 
ment for  def^idants,  and  plaintiff  appeals. 
Affirmed. 

Bnrkett,  Miller,  Mansfield  &  Swafford,  for 
appellant.  Brown  &  Spnrlock  and  Watklns 
&  Thompson,  for  appellees. 

SHIELDS,  J.  The  plaintiff,  J.  N.  Moore, 
sues  the  defendants,  the  Chattanooga  Elec- 
tric Street  Railway  Company,  a  corporation 
owning  and  operating  a  street  railway  npon 
the  streets  of  Chattanooga,  and  the  East  Ten- 
nessee Telephone  Company,  a  corporation 
owning  and  operating  telephone  lines  upon 
the  streets  of  that  city,  for  Injuries  sustained 
by  him  while  acting  as  conductor,  In  the  em- 
ploy of  the  Chattanooga  Electric  Railway 
Company,  by  coming  in  contact  with  a  pole 
erected  by  the  East  Tennessee  Telephone 
Company  In  the  street  near  to,  but  not  upon, 
the  right  of  way  of  the  street  railway  com- 
pany. The  plaintiff  avers  in  bis  declaration 
the  erection  and  maintenance  of  the  telephone 
pole  by  the  telephone  company  upon  the 
street,  and  that  it  was  also  used  by  the  street 
railway  company  In  the  conduct  of  its  busi- 
ness ;  that,  while  he  bad  been  In  the  service 
of  the  company  as  conductor  for  some  time, 
be  had  only  recently  been  placed  on  duty 
where  be  was  injured ;  that  the  pole  In  ques- 
tion was  near  a  crossing  of  a  commercial 
railway,  where  his  duties  required  him  to 
alight  from  the  car  and  conduct  It  across  that 
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railway;  tbat  having  discharged  this  duty, 
and  while  on  the  rear  platform  of  his  car, 
he  had  caase  to  believe  that  the  wheel  of  the 
trolley  pole  bad  or  was  about  to  leave  the 
trolley  wire,  and  that  he  leaned  out  from 
the  platform,  on  the  side  on  which  said  pole 
was  erected,  to  observe  the  trolley  pole.  In 
order  that  he  might.  In  the  discharge  of  his 
duty,  take  the  necessary  steps  to  place  it  in 
order,  and  that  while  In  this  position  his 
bead  came  In  contact  with  the  pole,  injuring 
him  severely ;  and  that  because  of  the  short 
time  he  had  been  on  this  line  be  had  not  had 
time  to  measure  the  distance  of  the  pole  from 
the  car,  and  did  not  appreciate  the  danger 
arising  from  its  proximity  to  the  cars  of  the 
street  railway  company.  These  are  substan- 
tially the  averments  of  the  declaration. 

The  street  railway  company  demurred,  set- 
ting forth  four  grounds  of  demurrer.  The 
first  three  are  substantially  the  same — that 
is,  that  It  appears  upon  the  face  of  the  dec- 
laration that  the  telephone  pole  was  .not  up- 
on the  right  of  way  of  the  defendant,  but  up- 
on a  street  of  the  city ;  that  it  was  not  erect- 
ed or  maintained  by  the  defendant,  but  by 
another,  for  whose  acts  it  was  not  responsi- 
ble ;  and  that  this  defendant  owed  the  plain- 
tiff and  the  public  no  duty  to  remove  it. 
The  fourth  ground  of  demurrer  is  tbat  it  ap- 
pears from  the  averments  of  the  declaration 
that  the  plaintiff  sustained  his  injuries  in  con- 
sequence of  his  own  negligence.  The  trial 
judge  sustained  the  first  three  grounds  of 
demurrer,  but  overruled  the  fourth.  All  of 
them  are  now  before  this  court  by  proper  as- 
signments o'f  error. 

The  defense  made  by  the  telephone  com- 
pany is  entirely  different,  and  we  will  dis- 
pose of  .that  of  the  street  railway  company 
before  stating  It. 

We  think  all  the  grounds  of  demurrer  of 
the  railway  company  should  have  been  sus- 
tained. 

The  declaration  contains  no  averment  that 
the  pole  was  erected  by  the  street  railway 
company,  or  that  it  stood  upon  its  right  of 
way.  On  the  contrary,  It  appears  that  It  was 
erected  by  the  telephone  company  In  the  street 
and  outside  of  the  right  of  way.  The  rail- 
way company  was,  therefore,  not  responsi- 
ble for  its  erection  and  maintenance,  and 
owed  no  one  the  duty  to  remove  It.  The 
averment  that  after  Its  erection  it  was  used 
by  this  company  jointly  with  the  telephone 
company  does  not  make  it  liable.  It  was 
the  pole  of  the  telephone  company.  In  Its  pos- 
session and  under  Its  control,  and  the  railway 
company  had  no  power  or  authority  to  remove 
it,  and  was  under  no  obligation  to  do  so. 
It  is  true  that  if  one  erects  a  nuisance  In  a 
public  street,  and  another  adopts  and  main- 
tains it,  both  are  liable ;  but  the  mere  use  of 
it  by  the  second  party,  without  power  or  au- 
thority to  abate  it,  and  when  he  is  prevented 
from  so  doing  by  the  party  erecting  it  and 
continuing  to  use  it  in  his  own  business,  will 
not  make  such  second  party  liable  to  others 


who  sustain  injuries  from  the  nuisance.  One 
cannot  be  held  responsible  for  a  nuisance 
erected  and  maintained  by  another,  which  he 
does  not  control  and  cannot  abate. 

This  is  the  second  suit  against  this  com- 
pany, by  the  plaintiff  upon  this  same  sup- 
posed cause  of  action.  The  first  was  before 
this  court,  and  it  was  then  held,  upon  the 
facts  disclosed  in  that  record,  that  the  de- 
fendant was  not  liable  for  the  erection  and 
maintenance  of  this  pole,  and  the  judgment 
which  plaintiff  had  recovered  was  reversed, 
and  the  cause  remanded  to  the  lower  court, 
where  It  was  dismissed  by  the  plaintiff. 
While  there  are  some  differences  in  the  aver- 
ments of  the  declarations,  they  are  not  ma- 
terial. The  former  case,  under  the  style  of 
"Chattanooga  Electric  Railway  Co.  v.  Moore,** 
is  reported  in  113  Tenn.  531,  82  S.  W.  478. 

We  are  also  of  the  opinion  that  the  plain- 
tiff's own  negligence  was  the  proximate  cause 
of  the  injuries  sustained  by  him.  It  appears 
from  the  averments  of  the  declaration  that 
the  pole  was  such  an  obstruction  and  In  such 
position  that  It  would  necessarily  come  under 
the  plaintiffs  observation,  and  that  he  must 
have  known,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  its  existence  and 
location.  The  danger  of  coming  In  contact 
with  it  while  leaning  from  the  car  was  ob- 
vious and  apparent.  The  averment  that  he 
did  not  know  and  appreciate  the  dangers 
arising  from  the  nearness  of  the  pole  to  the 
cars  can  avail  nothing.  It  was  apparent  to 
any  one  of  ordinary  comprehension,  certain- 
ly to  one  who  assumed  to  be  capable  of  dis- 
charging the  duties  of  the  position  of  con- 
ductor. There  is  no  averment  that  he  had 
not  seen  the  pole,  or  did  not  know  It  was 
there;  and  It  is  fairly  presumable  from  the 
averments  of  the  declaration  that  he  had  such 
knowledge,  certainly  that  be  had  ample  op- 
portunity to  acquire  it.  In  cases  of  this  char- 
acter knowledge  is  imputed  to  the  employ^. 
The  law  is  well  settled  that  if  the  danger  is 
obvious,  and  the  employ?  or  servant  has  suf- 
ficient discretion  and  opportunity  to  see  and 
avoid  it,  the  employer  or  master  cannot  be 
held  for  any  injury  sustained.  Wood's  Law 
of  Master  and  Servant,  i  349;  Ferguson  ▼. 
Phcenlx  Cotton  Mills,  106  Tenn.  239,  isi  S. 
W.  53. 

Continuing  in  the  service  of  the  defendant, 
with  knowledge  or  Inexcusable  Ignorance  of 
this  obstruction  and  the  necessary  danger  at- 
tending It,  was  also  an  assumption  of  the  risk 
of  such  danger  which  would  bar  the  recovery 
In  this  case.  If  this  defendant  was  chargeable 
with  wrongful  conduct  in  the  erection  and 
maintenance  of  the  pole.  This  has  been  so 
held  in  a  number  of  cases  in  which  the  facts 
were  very  similar  to  those  of  the  one  at  bar. 
Jennings  v.  Tacoma  Railroad  Co.,  7  Wash. 
275,  34  Pac.  937 ;  Drake  v.  Auburn  City  Rail- 
way Co.,  173  N.  Y.  466,  66  N.  E.  121;  Ladd 
V.  Bracton  Street  Ry.  Co.,  180  Mass.  454,  62 
N.   E.  730. 

The  defense  made  by  the  East  Tennesse* 
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Telephone  Co.  was  former  Judgment  In  a  suit 
upon  tbe  same  cause  of  action  in  Its  favor. 
The  plaintiff  to  this  plea  replied,  "Nul  tiel 
record."  The  Issue  was  tried  by  the  court, 
found  in  favor  of  the  defendant,  and  the  suit 
dismissed.  The  plaintiff  also  prosecutes  an 
appeal  in  the  nature  of  a  writ  of  error  from 
this  judgment. 

The  plea  of  former  judgment  of  the  defend- 
ant averred,  in  substance,  that  previous  to 
the  bringing  of  this  action  the  plaintiff 
brought  another  suit  against  this  defendant 
for  the  same  cause  of  action  in  the  circuit 
court  of  Hamilton  county;  that  upon  proper 
petition,  on  account  of  diverse  citizenship, 
the  case  was  removed  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  Division 
of  the  Eastern  District  of  Tennessee,  where 
it  was  tried  upon  its  merits  and  dismissed, 
and  that  upon  proper  proceedings  in  error 
taken  by  the  plaintiff  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Sixth 
Circuit  of  the  United  States,  sitting  at  Cin- 
cinnati, Ohio,  It  was  there  finally  heard  and 
determined  upon  Its  merits,  and  final  judg- 
ment entered  against  the  plaintiff,  affirming 
the  judgment  of  the  Circuit  Court  dismiss- 
ing the  suit  The  plea  is  formal,  full,  and 
contains  all  the  necessary  allegations  of  such 
a  pleading. 

Upon  the  trial  of  the  case,  when  the  de- 
fendant offered  in  evidence,  in  support  of  this 
plea,  a  transcript  of  the  record  in  the  case 
referred  to  from  the  Circuit  Court  of  Appeals 
of  the  United  States,  the  plaintiff  objected  to 
the  introduction  and  consideration  of  it  as 
evidence,  upon  grounds  as  follows: 

(1)  Because  same  was  not  the  best  evidence; 
that  the  primary  or  best  evidence,  according 
to  defendant's  own  showing,  was  a  transcript 
from  the  United  States  court  of  Chattanooga, 
Tenn. 

(2)  Because  the  transcript  offered,  accord- 
ing to  its  own  showing,  was  not  a  full,  final, 
and  complete  record  of  the  proceedings  In  the 
United  States  Circuit  Court  of  Appeals. 

(3)  Because  the  transcript  aforesaid  is  in 
a  suit  between  one  J.  N.  Moore  and  the  East 
Tennessee  Telephone  Company,  only,  where- 
as the  present  suit  is  l>etween  the  plaintiff 
and  two  defendants. 

(4)  Because  the  cause  of  action  contained 
In  the  present  suit  is  not  the  same  cause  of 
action  contained  in  the  former  suit. 

(5)  Because  there  is  no  proof  that  either 
the  party  plaintiff  or  parties  defendant  are 
the  same. 

These  objections  were  overruled,  and  the 
record  admitted.  This  was  all  the  evidence. 
The  assignment  of  errors  challenges  the  action 
of  the  trial  judge  in  overruling  the  objections 
of  the  plaintiff  to  the  evidence  and  his  find- 
ing upon  the  issues  joined. 

We  find  no  error  in  the  judgment  of  the 
trial  court 

1.  The  point  made  that  the  parties  to  the 
two  suits  are  not  the  same,  because  the  Chat- 


tanooga Electric  Railway  Company  also  is 
a  defendant  In  this  case,  is  not  sound. 

The  general  rule,  that  in  order  to  sustain  a 
plea  of  this  character  it  must  appear  that 
the  parties  are  the  same  and  that  they  sue 
and  are  sued  In  the  same  capacity,  does  not 
apply  to  this  case.  The  plaintiff  in  an  ac- 
tion of  tort  may  sue  all  the  tort-feasors  joint- 
ly, or  he  may  maintain  separate  actions 
against  each  of  them,  and,  whether  the  action 
be  joint  or  separate,  he  is  entitled  to  recover 
full  damages  against  all  of  the  parties  guilty 
of  the  tort.  Swain  v.  Tennessee  Copper  Com- 
pany, 111  Tenn.  433,  78  S.  W.  93.  It  is  said 
In  Railroad  v.  Jones,  100  Tenn.  515,  45  S.  W. 
682: 

"The  general  rule  established  by  an  un- 
broken line  of  authorities  is  that  when  a 
plaintiff  sues  the  joint  tort-feasors,  or  any 
number  less  than  all,  for  an  injury,  he  is  en- 
titled to  a  verdict  for  full  compensation 
against  all  of  the  defendants  when  be  suc- 
ceeds in  convicting  them  of  the  wrong,  with- 
out regard  to  the  degree  of  guilt  of  each  de- 
fendant So  far  as  he  Is  concerned,  each 
joint  tort-feasor  is  bound  to  compensate  him 
for  the  full  injury  sustained,  whatever  may 
be  the  grade  of  the  offense  as  between  them- 
selves." 

While  the  plaintiff  In  such  cases  has  the 
right  to  bring  joint  or  separate  actions,  he 
is  bound  by  his  election,  and,  if  be  sue  all 
in  one  suit  he  cannot  after  judgment,  sue 
them  separately ;  nor  can  be  first  bring  suits 
against  them  separately,  or  against  part  of 
them  only,  and  then,  after  judgment,  main- 
tain a  new  action  against  one  sued  separate- 
ly by  merely  Joining  others  therein.  It  would 
be  unjust  and  an  abuse  of  the  process  of  tb« 
courts  to  allow  this  to  be  done,  since  in  one 
action  he  can,  if  entitled,  recover  full  dam- 
ages. The  action  being  Joint  and  several, 
every  question  possible  is  involved,  and  full 
relief  can  be  had.  In  this  case,  as  far  as 
this  defendant  is  concerned,  the  plaintiff  has 
no  broader  or  further  right  of  action  than  he 
had  in  the  former  case,  and  the  defendant 
can  rely  upon  and  maintain  no  defense  that 
he  could  not  In  the  former  suit  The  former 
action  and  this  one  are,  as  to  these  parties, 
In  all  respects  identical,  and  a  judgment  If 
upon  the  merits,  in  the  former  suit  is  conclu- 
sive in  this  as  to  this  defendant 

In  2  Black  on  Judgments  (2d  Ed.)  S  7T7,  It 
is  said:  "The  plaintiff,  who  is  injured  by  a 
tortious  act  shared  in  by  several,  must  elect 
whether  he  will  prosecute  them  all  In  Joint 
action,  or  sue  one  or  more  separately.  He 
cannot  do  both.  Courts  everywhere  in  this 
country  agree  that  the  Injured  party  in  such 
a  case  may  proceed  against  the  wrongdoers 
jointly,  or  he  may  sue  them  all,  or  any  one 
of  them,  separately ;  but  if  he  sues  them  all 
jointly,  and  has  Judgment  he  cannot  after- 
wards sue  any  one  of  them  separately,  or  If 
he  sues  them  separately,  and  has  judgment 
he  cannot  afterwards  seek  his  remedy  In  a 
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Joint  action,  becanse  the  prior  judgment 
against  one  is,  In  contemplation  of  the  law, 
an  election  on  bis  part  to  pursue  his  seyeral 
remedies." 

Mr.  Freeman,  In  bis  work  on  Judgments 
(4tb  Ed.)  vol.  1,  t  236,  says : 

"Suing  trespassers,  or  any  of  them,  several- 
ly. Is  conclusive  election  to  consider  the  tres- 
passes as  several,  and  Is  a  bar  to  a  Joint  ac- 
tion subsequently  Instituted." 

Other  authorities  are  to  the  same  etfect: 
1  Jaggard  on  Torts,  §  343 ;  Sessions  r.  John- 
son, 95  V.  S.  847.  24  L.  Ed.  596. 

2.  The  transcript  of  the  record  in  J.  N. 
Moore  v.  East  Tennessee  Telephone  Co.,  142 
Fed.  9661.  74  C.  C.  A.  227,  from  the  United 
States  Circuit  Court  of  Appeals,  of  Itself 
proves  the  plea  of  former  adjudication  relied 
upon  by  the  defendant. 

The  replication  to  the  plea  is  "Nul  tlel  rec- 
ord." There  Is  no  replication  that  the  parties 
to  the  two  cases  and  the  cause  of  action  sued 
on  in  them,  respectively,  are  not  the  same. 
The  only  issue  made  is  whether  there  exists 
such  a  record  as  is  set  forth  in  the  plea,  and 
this  is  one  to  be  tried  by  the  court  by  an  in- 
spection of  the  record  ofTered  In  evidence  by 
the  defendant.  The  burden  to  establish  the 
plea  of  former  adjudication  is  upon  the  de- 
fendant; but,  when  he  has  produced  and 
placed  in  evidence  the  record  relied  upon  in 
the  plea,  he  has  made  out  a  prima  facie  case, 
if  it  appear  from  an  inspection  of  that  record 
with  reasonable  certainty  that  the  parties  to 
that  case  and  the  cause  of  action  there  sued 
upon  are  the  same  as  those  in  the  case  on 
trial.  It  is  only  where  these  facts  do  not  so 
appear  that  further  evidence  is  required  to 
sustain  the  plea.  Williams  v.  Hollingsworth, 
5  Lea,  360;  Ridley  v.  Buchanan,  2  Swan, 
559 ;  Black  on  Judgments,  630,  631 ;  Packet 
Company  v.  Sickles,  5  Wall.  592,  18  L.  Ed. 
550. 

The  record  introduced  in  evidence  discloses 
that  In  that  case  J.  N.  Moore,  a  conductor  of 
the  Chattanooga  Electric  Street  Railway 
Company,  was  plaintiff,  and  that  the  East 
Tennessee  Telephone  Company,  a  corporation 
owning  and  operating  telephone  lines  in  the 
city  of  Chattanooga,  was  the  defendant,  and 
the  averments  of  the  declaration  found  in 
that  record  are  substantially  the  same  as 
those  in  the  declaration  filed  in  this  case  in 
all  material  details  and  particulars.  It  is 
thus  proven  that  the  parties  to  the  two  cases 
and  the  cause  of  action  sued  upon  in  both 
of  them  are  identical  and  the  same.  There 
can  be  no  question  but  that  this  is  sufficient 
to  make  out  a  prima  facie  case  of  the  identity 
of  the  parties  and  the  cause  of  action. 

There  is  nothing  in  the  insistence  that  the 
declaration  in  this  case  contains  averments 
of  negligence  upon  the  part  of  the  defendant 
not  found  in  the  former  suit.  The  wrong 
done  is  the  cause  of  action,  and  it  Is  the 
same  in  both  cases,  notwithstanding  there 
may  be  a  dilTerence  in  the  averments  of  neg- 


ligence in  the  two  declarations.  It  was  the 
duty  of  the  plaintiff  to  present  his  entire  case 
in  the  first  suit  brought  and  prosecute  It  to 
Judgment,  and  if  be  failed  to  do  so  it  was 
his  own  fault. 

3.  The  Judgment  of  the  Circuit  Court  of 
Appeals  of  the  United  States  in  the  former 
suit  was  a  final  judgment  upon  the  merits. 

The  contention  of  the  plalnUff  that  this 
Judgment  is  not  final  seems  to  be  predicated 
upon  the  form  and  language  of  the  mandate 
of  the  court  to  the  Circuit  Court,  rather  than 
upon  the  judgment  entered.  The  Judgment 
is  in  these  words: 

"This  cause  came  on  to  be  beard  upon  the 
transcript  of  the  record  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee,  and  was  argued  by 
counsel.  On  consideration  whereof  it  is  now 
here  ordered  and  adjudged  by  this  court  that 
the  judgment  of  the  said  court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with 
cost" 

The  court  had  jurisdiction  to  enter  a  final 
judgment  The  sixth  section  of  Act  Cong. 
March  3,  1891,  c.  517,  26  Stat  828  (U.  S. 
Comp.  St  1901,  p.  649),  in  relation  to  the  Ja- 
risdiction  of  this  court  is  as  follows: 

"That  the  Circuit  Court  of  Appeals  es- 
tablished by  this  act  shall  exercise  appellate 
jurisdiction  to  review  by  appeal  or  by  writ 
of  error  final  decisions  in  the  District  Courts 
and  the  existing  Circuit  Courts  In  all  civil 
causes  other  than  those  provided  for  in  the 
preceding  sections  of  this  act  unless  other- 
wise provided  by  law,  and  the  Judgments  or 
decrees  of  the  Circuit  Court  of  Appeals  shall 
be  final  in  all  cases  In  which  the  jurisdiction 
is  dependent  entirely  upon  the  opi)osIte  par- 
ties to  a  suit  or  controversy  being  aliens  and 
citizens  of  the  United  States  or  citizens  of 
different  states." 

The  mandate  Is  provided  for  by  the  last 
paragraph  of  section  10  of  the  same  act  and 
Is  merely  for  the  purpose  of  having  the  final 
Judgment  of  the  court  executed.  That  para- 
graph Is  in  these  words: 

"Whenever  on  appeal  or  writ  of  error  or 
otherwise,  a  case  coming  from  District  or  Cir- 
cuit Court  shall  be  reviewed  and  determined 
in  the  Circuit  Court  of  Appeals,  In  a  case  in 
which  the  decision  of  the  Circuit  Court  of  Ap- 
peals is  final,  such  cause  shall  be  remanded  to 
the  District  or  Circuit  Court  for  further  pro- 
ceeding to  be  there  taken  in  pursuance  of 
such  determination." 

The  Judge  of  the  Circuit  Court  cannot  open 
the  case  when  it  is  remanded.  He  cannot  in 
any  way  modify  the  judgment  of  the  higher 
court  He  has  no  judicial  function  to  ex- 
ercise in  the  matter.  He  cannot  exercise  any 
discretion.  All  that  can  be  done  is  to  ex- 
ecute the  judgment  of  the  appellate  court, 
and  this  is  merely  a  ministerial  act  Wabash 
R.  R.  Co.  V.  Tourville,  179  U.  S.  326,  21  Sup. 
Ct  113,  45  L,  Ed.  210;  WInthrop  Iron  Co.  v. 
Meeker,  109  U.  S.  181,  3  Sup.  Ct  111,  27  L.  Ed. 
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888 ;   Mower  t.  Fletcher  &  Blcknell,  114  U.  S. 
128,  6  Sup.  Ct.  799,  29  L.  Ed.  117. 

As  to  the  merits,  the  plaintiff  bad  presented 
in  bis  declaration  all  the  facts  upon  wblcb 
be  claimed  he  was  entitled  to  the  recovery 
against  the  defendant  tor  the  Injuries  sus- 
tained by  him.  The  demurrer  Interposed  by 
the  defendant  admitted  these  facts,  and  sub- 
mitted to  the  court  whether  upon  them  the 
plalntlfF  in  law  was  entitled  to  maintain  his 
action,  and  It  was  held  that  be  could  not. 
The  opinion  of  the  drcuit  C!ourt  of  Appeals, 
In  the  former  case  may  be  looked  to  to  as- 
certain the  point  upon  wblcb  It  was  decided, 
and  to  determine  whether  the  decision  was 
upon  the  merits.  Fowlkes  v.  State,  14  Lea, 
14;  State  v.  Bank,  96  Tenn.  593,  36  S.  W. 
719. 

In  that  opinion  it  is  said:  "This  action  was 
for  damages  arising  from  personal  injury  re- 
sulting from  alleged  negligence  of  the  de- 
fendant In  locating  one  of  its  poles  In  too 
close  proximity  to  the  line  of  the  electric 
railway  upon  which  the  plaintiff  was  em- 
ployed as  conductor.  The  action  was  dis- 
missed upon  demurrer  to  the  declaration,  the 
plaintiff  having  elected  not  to  plead  therein. 
The  Judgment  of  the  court  below  must  be 
afiSrmed.  We  think  the  demurrer  was  prop- 
erly sustained — ^not  for  the  reasons  stated  by 
the  court  below,  but  for  the  reasons  stated  In 
the  third  ground  of  demurrer,  which  is  be- 
cause the  plaintiff's  declaration  shows  that 
the  proximate  cause  of  his  Injury  was  his 
own  negligence." 

It  clearly  appears  from  this  that  the  form- 
er case  was  not  dismissed  for  any  defect  in 
the  pleadings,  or  other  question  not  going  to 
the  right  of  the  plaintiff  to  maintain  his  ac- 
tion, but  because  upon  his  own  statement  of 
the  facts  he  had  no  cause  of  action  against 
this  defendant  The  Judgment,  although  up- 
on demurrer,  was  upon  the  merits,  and  is 
suflSclent  to  support  a  plea  of  former  Judg- 
ment. Peeler  v.  Norrls,  4  Terg.  331 ;  Welsh 
V.  Harmon,  8  Yerg.  103 ;  Thomson  v.  Blanch- 
ard,  2  Lea,  528;  Hodson  v.  Caldwell,  1  Lea, 
60;  Murdock  v.  Oasklll,  8  Baxt.  22;  Oroten- 
kemper  v.  Carwell,  4  Lea,  373 ;  Parkes .  v. 
Cllft,  9  Lea,  624. 

4.  The  transcript  of  the  record  came  from 
the  proper  court  The  case  was  finally  de- 
cided, as  we  have  seen,  in  the  Circuit  Court 
of  Appeals,  and  a  transcript  of  the  record  in 
that  court  Is  a  full  and  complete  record  of 
the  case.  The  order  of  the  Circuit  Court,  in 
entering  the  decree  of  the  higher  court  and 
carrying  It  into  effect,  amounts  to  nothing 
more  than  an  execution.  In  this  case  it  was 
simply  a  formal  Judgment  for  cost  against 
the  plaintiff,  In  compliance  with  the  direction 
of  the  higher  court,  and  the  award  of  an  ex- 
ecution. A  copy  of  these  proceedings  would 
tbrow  no  light  upon  the  matters  adjudicated. 
The  questions  decided  dispose  of  all  the 
errors  assigned. 


There  is  no  error  in  the  record,  and  the 
Judgment  dlsmlsBlng  plaintiff's  suit  Is  af- 
firmed, with  costs. 


BRADFORD  et  al.  t.  C5ALH0UN  et  *1. 
(Supreme  Court  of  Tennessee.    Feb.  15,  1906.) 

1.  Wills— RENUNciAnon  bt  Dbvisek. 

The  rule  that  It  Is  optional  with  a  devlaee 
to  accept  the  devise,  however  beneficial  it  may 
be  to  Iiim,  and  that  when  he  elects  to  renounce, 
before  any  act  on  bis  part  indicating  an  ac- 
ceptance, the  renunciation  will  relate  back,  and 
will  be  held  to  have  been  made  at  the  time  of 
the  gift,  and  will  displace  any  levy  of  creditors 
that  may  in  the  meantime  liave  been  made,  ap- 
plies where  a  devisee  renounces  by  an  instru- 
ment acknowledged  before  the  county  court 
cleric  on  the  day  the  will  was  admitted  to  pro- 
bate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  «S  1711-1715.] 

2.  Fbauduleht  Conveyances  —  Rbnunoia- 
TioN  Undbb  Will. 

A  renunciation  by  a  devisee  of  a  devise  for 
life,  made  on  the  day  of  the  probate  of  the  will, 
is  not  a  voluntary  conveyance,  and  is  not  void 
as  against  his  existing  creditors,  so  long  as  there 
is  no  collusion  with  the  residuary  devisees,  by 
which  they  fraudulently  receive  a  benefit  for 
the  renunciation,  because  the  renunciation  relat- 
ed back  to  the  date  Of  the  gift 

[KA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  {  49.] 

Appeal  from  Chancery  Court,  DaTldflon 
County;    John  Allison,  Chancellor. 

Suit  by  A.  D.  Bradford  and  others  against 
Mrs.  H.  L.  Calhoun  and  others.  From  a 
decree  of  the  Court  of  Civil  Appeals,  affirm- 
ing a  decree  of  dismissal,  complainants  ap- 
peal.   Reversed  and  rendered. 

James  C.  Bradford  and  Robin  J.  Cooper, 
for  appellants.    Walter  Stokes,  for  appellees. 

HENDERSON,  Special  Judge.  The  bill  In 
this  case  was  dismissed  by  the  chancellor. 
On  appeal  to  the  Court  of  Civil  Appeals,  bis 
decree  was  affirmed;  and  the  case  is  be- 
fore this  court  on  certiorari. 

Mrs.  Lou  H.  Sneed  died  January  13,  1906^ 
leaving  a  will  by  which,  among  other  provi- 
sions, she  devised  to  her  husband,  Thomas 
H.  Sneed,  a  life  estate  in  certain  land,  with 
remainder  to  her  sister  and  a  niece.  The 
will  was  admitted  to  probate  January  17. 
1906.  On  the  same  date  Thomas  H.  Sneed. 
executed  a  paper  which,  after  setting  out  the 
clause  of  the  will  making  said  devise  to  him, 
adds: 

"It  Is  my  wish  that  the  other  members  of 
the  family  who  may  be  entitled  to  this  prop- 
erty under  the  law  may  receive  It  I  tbere- 
fore  decline  to  accept  anything  under  said 
will,  and  renounce  the  same  In  toto,  so  far  as 
any  Interest  coming  to  me  is  concerned,  and 
leave  it  to  descend  under  law  to  the  parties 
entitled,  free  from  any  incumbrance  on  ac- 
count of  the  provision  in  said  wilL" 

This  paper  was  acknowledged  before  the 
county  court  clerk  February  8, 1906,  on  which 
date  It  was  registered.    The  parties  bad  been 
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married  about  five  years,  and  bad  no  chil- 
dren. 

Prior  to  the  death  of  Mrs.  Sneed,  and  on 
January  11,  1906,  defendant  Mrs.  H.  L.  Cal- 
houn brought  suit  before  a  Justice  of  the 
Iieace  of  Davidson  county  against  Thomas 
H.  Sneed,  and  on  January  27,  1906,  recover- 
ed judgment  against  him  for  94S5JSO.  Exe- 
cution was  Issued  from  this  Judgment  Feb- 
ruary 3,  1906,  and  was  on  same  day  levied 
on  the  life  estate  so  devised  by  the  will  to 
Sneed.  The  papers  before  the  justice  of  the 
peace  In  the  case  were  filed  In  the  circuit 
court  for  condemnation,  and  order  of  sale 
was  entered  therein  Jn^  6,  1906.  The  bill 
Is  filed  by  the  remaindermen  In  said  land 
and  all  of  the  surviving  heirs  of  the  testatrix, 
seeking  to  enjoin  the  sale  of  the  property  un- 
der said  condemnation  proceedings. 

The  Court  of  Civil  Appeals,  In  a  learned 
opinion,  one  of  the  court  dissenting,  adopts 
what  Is  said  to  be  the  old  English  common- 
law  rule,  which  requires  a  renunciation  of  a 
boieflclal  devise  of  real  estate  to  be  by  deed 
of  record,  and  that  court  was  of  opinion 
that  this  Is  In -accord  with  our  system  of 
registration,  and  would  tend  to  the  preven- 
tion of  frauds.  This  Is  said  to  be  so,  espe- 
cially when  Intervening  rights  of  creditors 
are  concerned. 

This  can  be  so  only  on  the  assumption  that 
the  devise,  without  more,  and  Independent 
of  the  assent,  express  or  implied,  of  the  dev- 
isee, vests  the  estate  in  him,  so  that  It  can 
be  divested  only  by  deed,  and,  In  order  to 
avail  against  creditors,  the  deed  must  be  reg- 
istered. 

In  3  Washburn  on  Real  Property,  402,  It 
Is  said:  "An  heir  at  law  is  the  only  person 
who,  by  the  common  law,  becomes  the  owner 
of  land  without  his  own  agency  or  assent. 
A  title  by  deed  or  devise  requires  the  assent 
of  the  grantee  or  devisee  before  it  can  take 
eftect' ' 

At  page  700  of  the  same  authority  It  Is 
said :  "It  Is  hardly  necessary  to  add  that  no 
one  can  make  another  the  owner  of  an  es- 
tate against  his  consent,  by  devising  It  to 
him,  so  that.  If  the  devisee  disclaims  the 
devise,  it  becomes  Inoperative  and  goes  to 
the  heir." 

On  this  subject  the  court  says  in  Defreese 
V.  Lake,  109  Mich.  421,  67  N.  W.  506,  32  L. 
R.  A.  744,  63  Am.  St.  Rep.  584:  "It  is  said 
that  a  parol  disclaimer  will  not  prevent  the 
devisee  from  subsequently  claiming  the  de- 
vise, and  that  the  reason  of  the  necessity  of 
a  deed  grows  out  of  the  presumptive  vesting 
of  the  devised  Interest  In  the  devisee  before 
entry.  See  Perry  v.  Hale,  44  N.  H.  305.  It 
Is,  in  our  opinion,  illogical  to  say  that  a  deed 
Is  necessary  because  of  the  presumption  that 
the  title  has  vested,  when  the  title  does  not 
vest  by  a  devise  unless  there  is  an  accept- 
ance. It  would  seem  that  the  deed  would  be 
necessary  only  where  the  title  has  actually 
vested,  which  appears  to  depend  upon  ac- 
ceptance    If  it  be  admitted  that  the  law 


will  presume  an  acceptance,  it  is  not  a  con- 
clusive presumption ;  and,  when  It  Is  shown 
to  have  been  renounced,  it  Is  shown  that  the 
title  did  not  vest,  and  apparently  there 
would  be  no  occasion  for  divesting  a  title 
that  had  not  vested." 

In  4  Kent,  Com.  533,  It  Is  said:  "An  es- 
tate vests,  under  a  devise,  on  the  death  of 
the  testator  before  entry;  but  a  devisee  is 
not  bound  to  accept  of  a  devise  to  him  nolens 
volens,  and  he  may  renounce  the  gift,  by 
which  act  the  estate  will  descend,  to  the 
heir,  or  pass  in  some  other  direction  under 
the  will.  The  disclaimer  and  renunciation 
must  be  by  some  unequivocal  act,  and  It  Is 
left  undecided  whether  a  verbal  disclaimer 
will  be  sufllcient.  A  disclaimer  by  deed  Is 
sufficient,  and  some  judges  have  held  that 
it  may  be  by  a  verbal  renunciation.  Per- 
haps the  case  will  be  governed  by  circum- 
stances." 

A  number  of  ancient  authorities  on  the 
subject  are  discussed  in  the  case  of  Bryan 
V.  Hyre,  1  Rob.  (Va.)  94,  reported  also  In  39 
Am.  Dec.  246,  among  them  Townsend  T. 
Tickell,  3  B.  &  Aid.  31,  in  which  it  is  said: 
"Tiie  law  presumes  that  the  devisee  will  as- 
sent until  the  contrary  is  proved.  When 
the  contrary,  however,  is  proved.  It  shows 
that  he  never  did  assent  to  the  devise,  and 
consequently  that  the  estate  never  was  In 
him." 

The  same  principle  Is  held  In  Burritt  v. 
Slllftnan,  13  N.  T.  96,  64  Am.  Dec.  530,  where 
It  Is  said:  "When  It  turns  out  that  the  es- 
tate has  not  been  accepted,  It  remains  In  the 
original  owner,  precisely  as  If  the  conveyance 
has  not  been  executed." 

Quite  a  number  of  decisions  of  other  states 
are  cited  by  counsel ;  but  It  Is  not  necessary 
to  pursue  the  discussion  of  them.  The  tend- 
ency of  our  own  decisions  Is  along  the  line 
of  those  above  referred  to.  In  Hughes  v. 
Brown,  88  Tenn.  582.  13  S.  W.  286,  8  L.  R. 
A.  480,  Brown  had  been  appointed  trustee 
and  required  to  execute  bond.  He  failed  to 
execute  the  bond.  Some  years  afterwards  he 
was  sued  as  trustee,  and  In  his  answer  dis- 
claimed ever  having  accepted  the  appoint- 
ment. It  Is  held  that  his  disclaimer.  In  the 
absence  of  acts  Indicating  an  acceptance,  must 
be  taken  to  relate  back  to  the  time  of  his 
appointment. 

In  Qoss  V.  Singleton.  2  Head,  77,  the  ques- 
tion under  consideration  was  with  regard  to 
the  renunciation  by  persons  named  as  trus- 
tees. The  court,  through  McKInney,  J.,  says: 
"It  seems,  in  general,  that  every  gift,  by 
deed  or  will,  or  otherwise,  is  supposed  prima 
facie,  unless  the  contrary  appears,  to  be  bene- 
ficial to  the  donee.  Consequently  the  law 
presumes,  until  there  Is  proof  to  the  con- 
trary, that  every  estate  Is  accepted  by  the 
person  to  whom  It  Is  expressed  to  be  given. 
Hill  on  Trust  (Ed.  of  1S54)  304,  top.  But 
the  law  does  not  force  any  one  to  accept  the 
gift  of  an  estate,  whether  made  in  trust,  or 
otherwise ;  and  therefore  It  Is  competent  for 
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the  person  appointed  trnstee  to  refuse  both 
tbe  estate  and  the  ofiBce  attached  to  It,  pro- 
vided he  has  done  no  act  to  deprive  himself 
of  that  right.  Id.  312.  The  gift  is  not  per- 
fect until  ratified  by  the  assent  of  the  donee ; 
and  a  dlrBclalmer  of  one  trust  operates  as  evi- 
dence that  such  assent  was  never  given.  Id. 
316.  There  is  some  difference  of  opinion  as 
to  what  shall  be  a  sufficient  disclaimer. 
There  are  authorities  which  seem  to  maintain 
that  a  parol  disclaimer  of  a  gift,  either  by 
deed  or  will,  of  a  freehold  estate,  is  sufficient 
But,  however  this  may  be,  It  is  well  settled 
tliat  the  renunciation  may  be  by  deed,  by 
matter  of  record,  or  any  written  Instnmient, 
or  by  answer  In  chancery.  Id.  816,  317.  And 
such  disclaimer  or  refusal  to  accept  tl>e  trust, 
whenever  made,  will  relate  back,  and  will 
be  held  to  have  been  made  at  the  time  of  the 
gift.  If  no  act  has  been  done  to  preclude  the 
party.    Id.  313." 

While  that  case  related  to  the  renuncia- 
tion of  a  trust,  we  think  that  the  same  prin- 
ciple applies  with  equal.  If  not  greater,  force 
to  the  beneficial  devisee.  The  true  rule, 
founded  upon  principle.  Is  that  it  is  optionary 
with  the  devisee  to  accept  the  devise,  how- 
ever  beneficial  it  may  be  to  blm ;  and  when 
be  elects  to  renounce,  before  any  act  on  his 
part  indicating  an  acceptance,  bis  renuncia- 
tion shall  relate  back,  and  will  be  held  to 
have  been  made  at  the  time  of  the  glf  t,^  and 
will  displace  any  levy  of  creditors  that 'may 
in  the  meantime  have  been  made.  Surely 
that  principle  should  apply  to  this  case,  since 
Sneed  renounced  the  devise  on  the  day  that 
the  win  of  his  wife  was  admitted  to  pro- 
bate. 

It  Is  insisted  by  learned  counsel  for  defend- 
ant that  this  renunciation  was  made  for  the 
purpose  of  defeating  the  collection  of  the 
defendant's  Judgment,  or,  if  not,  it  was  in 
efTect  a  voluntary  conveyance  and  void  as 
against  existldg  creditors.  As  it  was  option- 
ary with  Sneed  to  accept  or  renounce,  it  is 
immaterial  what  his  motives  were,  so  long 
as  there  is  no  collusion  with  the  remainder- 
men or  residuary  devisees,  by  which  be  fraud- 
ulently receives  a  benefit  for  his  renuncia- 
tion ;  and  there  is  no  proof  of  this.  The  re- 
nunciation is  not  a  voluntary  conveyance, 
void  as  against  existing  creditors,  because, 
when  he  has  properly  renounced,  the  renun- 
ciation relates  back  to  the  date  of  the  gift, 
and,  as  he  has  never  accepted  the  gift,  be  has 
had  nothing  that  could  be  made  the  subject 
of  a  voluntary  conveyance. 

It  results  that  the  decree  of  the  Court  of 
Civil  Appeals,  affirming  the  decree  of  the 
chancellor,  is  reversed,  and  decree  will  be 
entered  here  making  perpetual  the  injunction 
against  the  sale  of  the  land  in  controversy 
under  the  order  of  condemnation  In  favor 
of  the  defendant  against  Sneed.  Defendant 
will  pay  the  costs  of  this  and  the  chancery 
court 


FINLBY  V.  ACME  KITCHEN  rUBNITURB 

CO.     (two  cases). 
(Supreme  Court  of  Tennessee.     Nov.  2,  1907.) 

1.  Attobnet  and  Client — Repbimand  of  At- 
torney BT  COUBT  AND  ASSESSMENT  OF  CoSTS 

— Bight  to  Appeal. 

The  reprimand  of  an  attorney  by  a  trial 
court  cannot  be  reviewed  by  the  Supreme  Court ; 
but  the  attorney  may  appeal  from  a  judgment 
taxing  against  blm  costs  of  an  investigation  of 
his  professional  conduct  in  a  case. 

2.  Same  —  Misconduct  Towabds  Associate 
Counsel. 

Part  of  the  costs  of  Investigating  the  pro- 
fessional conduct  of  attorneys  was  properly 
awarded  against  one  who  prejudiced  his  client 
against  an  associate  attorney  by  stating  tliat 
declarations  filed  by  him  were  radically  defect- 
ive, whereas  tbey  were  not,  with  intent  to  pro- 
cure the  associate's  discharge,  etc.,  though  the 
latter  bad  treated  the  mulcted  attorney  unfairly 
by  omitting  his  name  from  the  declarations  and 
otherwise. 

3.  Mabtee  and  Sebvant— iNJtTBT  to  Infant 
—Negligence  Peb  Sb. 

That  an  infant  under  14  years  of  age  was 
injured  while  working  in  a  furniture  factory 
shows  a  right  to  recover  against  the  employer. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §  141.] 

4.  Pleading— Corbbction  of  Mistake— Con- 
tinuance. 

A  mistake  In  a  count  in  a  declaration  in  a 
personal  injury  action,  in  referring  to  chapter 
34  of  the  Acts  of  1901,  prohibiting  the  employ- 
ment of  certain  children  in  factories,  as  chap- 
ter 159,  was  so  unimportant  and  immaterial 
that  its  mere  suggestion  to  the  court  would  have 
been  sufficient  for  leave  to  correct  it  and  de- 
fendant would  not  have  been  entitled  to  a  con- 
tinuance if  the  amendment  were  made  at  the 
trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  §§  646-645 ;  vol.  10.  Continu- 
ance, i  25.] 

5.  Attobnet  and  Client  —  Misconduct  of 
Ai'roBNET— Evidence. 

Evidence  in  an  investigation  of  an  attor- 
ney's conduct  in  a  suit  held  sufficient  to  show 
misconduct  in  prejudicing  his  client's  mind 
against  another  attorney  jointly  employed,  war- 
ranting punishment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig: 
vol.  5,  Attorney  and  Client  {  46.] 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty; M.  M.  Allison,  Judge. 

Two  actions — one  by  J.,  B.  Finley  and  the 
other  by  John  Finley,  by  next  friend — against 
the  Acme  Kitchen  Furniture  Company.  From 
a  judgment  awarding  half  of  certain  costs 
against  R.  T.  Cameron,  an  attorn^  connect- 
ed with  the  cases,  he  appeals.    Affirmed. 

Burkett,  Miller  &  "Swafford  and  Head  ft 
Ford,  for  plaintiffs.  Williams  &  Lancaster, 
for  defendant 

BEABD,  C.  J.   These  causes  are  before  at 

on  an  appeal  involving  an  issue  collateral  in 
its  nature.  They  were  brought  by  a  fath» 
in  bis  own  Interest  for  the  loss  of  services 
of  an  infant  son,  the  result  of  a  serious  In- 
jury received  by  the  latter  from  the  alleged 
negligence  of  the  furniture  company,  and  by 
the  son,  through  a  next  friend,  to  recover 
damages  in  bis  own  right  for  the  same  In- 
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Jury.  The  actions  were  brought  for  the  sev- 
eral plaintiffs  by  J.  O.  Benson,  a  yonng  law- 
yer of  the  Chattanooga  bar.  Subsequently, 
by  an  arrangement  between  J.  B.  Flnley  and 
Benson,  made  In  view  of  an  original  agree- 
ment, R.  T.  Cameron,  a  member  of  the  same 
bar,  was  associated  with  Benson  as  an  attor- 
ney of  record  hi  these  causes.  Before  this 
was  done  there  arose  friction  between  the 
client,  J.  B.  Flnley,  and  Benson,  and  between 
the  latter  and  Cameron.  This  friction  result- 
ed In  bad  blood  between  these  parties.  After 
declarations  had  been  prepared  and  filed  by 
Benson  In  the  several  causes,  this  friction  evi- 
d^tly  became  more  and  more  aggravated, 
and  in  the  end  W.  B.  MUler,  a  member  of  the 
same  bar,  was  called  Into  the  cases  by  J.  B. 
Flnley.  A  determination  was  then  reached, 
it  is  apparent  from  the  record,  to  get  rid  of 
Benson  by  a  dismissal  of  these  causes  and  by 
the  Institution  of  new  suits  for  the  same 
causes  of  action  against  the  furniture  com- 
pany. In  pursuance  of  this  plan,  orders  of 
dismissal  were  prepared  by  Mr.  Miller  and 
filed  with  the  clerk  of  the  circuit  court  of 
Hamilton  county,  of  which  notice  was  given 
by  him  to  Benson,  who,  when  the  matter  was 
presented  to  the  circuit  Judge  in  open  court, 
opposed  the  entry  of  these  orders.  At  that 
time  It  was  disclosed  to  the  circuit  judge 
that  there  had  been  possibly  a  gross  viola- 
tion of  professional  propriety  both  in  the  In- 
stitution of  the  original  suits  and  also  in  the 
methods  adopted  to  get  rid  of  them,  as  well 
as  the  services  of  Benson,  the  attorney  who 
brought  them.  Upon  this  discovery  a  rule 
was  made  upon  the  attorneys  apparently  Im- 
plicated, which  being  answered,  in  due  time 
the  trial  Judge  appointed  a  committee,  com- 
posed of  leading  members  of  the  local  bar, 
and  directed  them  to  make  a  thorough  Inves- 
tigation of  all  matters  pertaining  thereto,  and. 
If  satisfied  that  there  had  been  wrong  done 
on  the  part  of  any  one  or  all  of  these  attor- 
n^s,  to  report  back  to  him,  with  the  evidence 
taken  and  with  charges  preferred.  At  the 
end  of  an  Investigation,  which  the  record 
■hows  was  both  extensive  and  thorough,  this 
committee  reported,  and  at  the  same  time 
preferred  charges  against  all  these  attorneys 
whose  names  have  been  given.  The  circuit 
judge,  however,  dismissed  the  proceeding  so 
far  as  Miller  was  concerned,  but  iqwn  the 
evidence  and  report  reprimanded  In  open  court 
both  Cameron  and  Benson,  and  charged  each 
with  half  of  the  cost  of  the  proceeding.  Ben- 
son submitted  to  the  Judgment  of  the  court; 
but  Cameron  has  appealed,  and  Insists  in 
this  court  that  there  was  nothing  in  the  evi- 
dence either  to  warrant  his  disbarment  as 
a  lawyer  or  his  reprimand  by  the  trial  Judge. 
So  far  as  the  reprimand  is  concerned,  that 
Is  passed,  and,  even  if  it  were  unwarranted. 
It  could  not  be  undone  or  reviewed  by  this 
court  But  the  right  of  appeal  from  the  Judg- 
meat,  in  so  far  as  it  taxed  him  with  a  part 
of  the  costs  of  the  proceeding,  does  exist; 
and.  If  the  plaintiff  In  error  is  right  In  his 


Insistence,  then  the  action  of  the  trial  Judge 
as- to  this  may  be  set  aside,  and  thus  indlrecUy 
he  could  be  relieved.  Does  this  record  war- 
rant the  Insistence  made  in  Cameron's  be- 
half? 

The  testimony  shows  that  th^  son  of  John 
B.  Finley,  a  child  under  14  years  of  age, 
while  In  the  service  of  this  furniture  com- 
pany, was  so  seriously  Injured  that  an  am- 
putation of  one  of  his  legs  was  necessary. 
Kither  through  the  newspapers  of  the  city  of 
Chattanooga,  or  else  through  a  friend  who 
knew  of  this  accident  and  also  had  some  ac- 
quaintance with  Flnley,  Benson's  attention 
was  called, to  this  accident  and  to  the  fact 
that  a  lawsuit  would  probably  grow  out  of  It. 
Through  one  or  more  friends  Benson  solicited 
employment  in  the  suit,  If  one  should  be  de- 
termined upon,  and  Immediately  thereafter 
visited  the  home  of  Finley  and  personally 
sought  such  employment.  After  one  or  two 
visits  the  bringing  of  these  two  suits  In  ques- 
tion was  agreed  upon,  and  according  to  Fln- 
ley it  was  at  the  same  time  stipulated  that 
Cameron  was  to  be  associated  with  Benson 
In  the  bringing  and  the  conduct  of  the  cases. 
The  two  summonses,  however,  were  sued  out 
by  Benson  as  the  sole  attorney,  and  as  such, 
after  proper  service,  declarations  were  filed 
by  him,  omitting  therefrom  the  name  of  Cam- 
eron. At  the  time  of  the  accident,  as  well  as 
at  the  institution  of  the  suits,  Cameron  was 
absent  from  Chattanooga.  On  his  return  he 
ascertained  from  Finley  that  his  services 
were  required,  and  that  it  had  been  stipulated 
In  the  beginning  that  Benson  and  he  should 
be  Jointly  associated  in  the  litigation.  Soon 
aftera-ards  a  meeting  occurred  between  the 
father  (J.  B.  Finley),  Benson,  and  Cameron, 
where  a  somewhat  angry  colloquy  occurred, 
but  which  resulted  in  the  making  of  a  writ- 
ten agreement  by  the  terms  of  which  Cam- 
eron and  Benson  were  Jointly  to  conduct  these 
causes.  The  charges  against  Mr.  Cameron 
are  found  In  the  following  paragraphs  of  the 
Judgment  of  the  court,  predicated  upon  the 
report  of  the  committee  of  investigation  and 
the  testimony  submitted  to  the  court  by  this 
committee.    They  are  in  the  following  words: 

"First.  That  attorney  E.  T.  Cameron,  aft- 
er his  employment  in  the  two  cases  against 
the  Acme  Kitchen  Furniture  Company  had 
been  fully  conceded  In  writing  by  Attorney 
John  O.  Benson,  proceeded  in  violation  of  all 
professional  ethics  to  endeavor  to  prejudice 
their  common  client,  J.  B.  Flnley,  against  the 
said  J.  O.  Benson,  by  telling  the  said  Flnley 
that  the  declaration  drawn  by  said  Benson 
was  defective,  and  that  this  was  done  with 
the  evident  intention  on  the  part  of  said  Cam- 
eron to  so  prejudice  the  said  Flnley  against 
the  said  J.  O.  Benson  as  to  result  In  the  dis- 
charge of  Benson  from  the  cases. 

"Second.  That  Attorney  R.  T.  Cameron, 
actuated  by  motives  of  personal  resentment 
against  John  O.  Benson,  whom  he  charged 
of  having  stolen  business  from  him,  conniv- 
ed  at    an    arrangement    whereby    the    suits 
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commenced  by  John  O.  Benson  were  to  be 
dlamissed  and  new  suits  instituted  for  the 
same  causes  of  action,  in  wtiicli  their  com- 
mon client  was  to  be  represented  by  himself 
and  Attorney  W.  B.  Miller,  but  In  which  suits 
the  said  John  O.  Benson  was  not  to  be  em- 
ployed as  an  attorney." 

We  agree  with  the  circuit  judge  In  his 
Judgment  of  condemnation  of  the  conduct  em- 
braced In  these  charges,  if  it  be  true  that 
the  evidence  submitted  establishes  their 
truth.  The  evident  impression  upon  Finley's 
mind  was  that  these  declarations  already  fil- 
ed were  radically  wrong,  and  that  an  effort 
to  amend  them  would  result  most  iilcely  In  a 
continuance  of  the  cases  and  a  postponement 
in  ultimate  recoveries  which  were  sought  in 
them.  These  declarations  are  set  up  as  a 
part  of  the  record,  and  have  been  examined 
by  the  court,  and  the  Impression  thus  convey- 
ed is  not  at  all  warranted.  Each  declara- 
tion contains  two  counts.  In  each  of  the 
counts  recovery  is  sought,  not  only  on  the 
ground  of  negligence  on  the  part  of  the  de- 
fendant in  the  operation  of  the  elevator  on 
which  the  injury  occurred,  but  especially  by 
reason  of  the  fact  that  the  injured  party  was 
an  infant  under  14  years  of  age.  The  first 
count  in  both  declarations  would  have  sup- 
ported the  action,  without  more,  had  it  prov- 
ed to  be  a  fact  that  he  was  in  the  service  of 
tliis  corporation,  hurt  in  that  service,  and  un- 
der 14  years  of  age.  This  count  declared  on 
the  facts  of  the  case,  and,  without  more,  was 
sufficient  to  sustain  the  action.  Iron  &  Wire 
Co.  V.  Green,  108  Tenn.  161,  65  S.  W.  399. 
The  second  count  in  each  declaration  declar- 
ed upon  the  statute  which  makes  it  a  mis- 
demeanor to  employ  children  in  a  manufac- 
tory, such  as  that  of  the  defendant,  when  14 
years  of  age,  but  by  Inadvertence  referred  to 
the  statute  in  question  as  chapter  159  of  the 
Acts  of  the  General  Assembly  of  Tennessee 
of  1901,  while  in  fact  it  was  chapter  34  of 
these  Acta.  As  has  been  said,  a  recovery 
could  have  been  rested  upon  the  first  count 
of  each  of  these  declarations.  No  amend- 
ment was  required  of  that  count.  As  to  the 
sec<Mid  count,  the  slip  of  the  pen,  Just  refer- 
red to,  was  so  unimportant  and  Immaterial 
that  the  mere  suggestion  to  the  court  would 
have  been  sufficient  for  leave  to  make  the 
correction,  and,  even  if  made  In  the  midst 
of  a  trial,  no  Judge  would  have  on  that  ac- 
count granted  a  continuance  of  the  case.  We 
are  at  a  loss  to  account  for  the  criticism 
made  on  these  declarations,  unless  it  was 
made  for  the  purpose  of  Increasing  the  ani- 
mosity upon  the  part  of  the  common  client  to 
Benson,  with  a  view  of  getting  rid  of  him 
by  the  dismissal  of  the  cases  which  he  had 
brought.  The  record  shows  that  Mr.  Cam- 
eron originally  suggested  the  defect  in  the 
declaration,  and  that  the  suggestion  had  the 
effect  of  both  alarming  and  exasperating  Fin- 
ley  Is  certainly  true.  Flnley  testifies  that 
this  suggestion  came  from  Cameron.    It  was 


stated  by  Finley  to  a  nimiber  of  parties  that 
the  idea  of  the  defect  in  the  declaration  was 
communicated  to  him  by  Cameron.  While  in 
the  letter  denying  that  he  either  alone,  or  in 
association  with  another,  Instigated  the  dis- 
missal of  these  suits  In  order  to  get  rid  of 
Benson  and  leave  himself  and  Miller  Jointly 
to  conduct  the  new  suits,  yet  we  think  it  ap- 
parent, from  the  admissions  made  by  Camer- 
on In  his  testimony,  that  in  spirit  and  in 
substance  this  was  done  by  him.  Speaking 
of  the  conversation  in  which  be  told  Finley 
that  the  declaration  would  have  to  be  amend- 
ed, he  said: 

"It  came  up  In  this  way:  He  was  discuss- 
ing his  dissatisfaction  with  Benson  about  the 
way  be  had  done,  what  he  had  told  him 
atx)ut  the  insurance  money,  and  what  Ben- 
son had  told  him  in  reference  to  having  evi- 
dence as  to  how  the  accident  occurred,  and. 
further,  about  the  way  he  had  acted  in  the 
beginning  of  the  suit  in  not  putting  me  In  the 
suit  at  the  start  like  the  agreement  was;  and 
then  in  discussing  these  things  he  said  that 
he  wanted  to  get  rid  of  Benson.  And  while 
we  were  discussing  this  I  said:  'Yes;  the 
declaration  will  have  to  be  amended.'  I  told 
him  that  he  had  filed  the  declaration  without 
submitting  It  to  me,  and  that  I  had  since 
learned  that  the  declaration  was  wrong;  tliat 
the  wrong  chapter  was  used.  Finley  asked 
me  what  be  could  do  with  the  lawsuit — how 
he  could  get  rid  of  Benson.  I  told  him  I  was 
not  a  man  to  advise  him,  because  I  was  In 
the  lawsuit  with  Benson;  that  it  was  his 
lawsuit,  and  that  be  could  do  as  he  pleased 
with  it;  and  that  he  would  have  to  get  his 
advice  from  another  source.  I  did  not  rec- 
ommend to  him  the  employment  of  Miller, 
did  not  recommend  the  employment  of  any- 
body, nor  did  I  tell  him  not  to  dismiss  the 
suits,  because  I  was  satisfied  for  him  to  dis- 
miss the  suits.  I  did  not  feel  like  I  owed 
Benson  anything,  the  way  be  bad  acted  In 
the  suit.  I  did  not  feel  like  I  owed  him  any 
courtesy  to  use  my  Influence  with  Finley  to 
retain  him  in  the  suit,  and  I  told  Finley  that 
he  could  do  as  he  pleased  and  get  bis  advice 
from  some  one  else,  and  I  recommended  no 
one.  Nor  did  I  try  to  keep  .him  from  dis- 
missing Benson.    •    •    » •• 

Again  he  says:  "I  did  not  particularly 
care  whether  Benson  was  turned  out  or  not. 
Finley  had  a  right,  the  way  I  looked  at  it.  to 
dismiss  him  if  he  wanted  to.  He  had  a  right 
to  dismiss  Benson,  if  Benson  gave  him  cause. 
He  had  a  right  to  control  his  own  business, 
and  I  did  not  feel  friendly  enough  disposed 
to  Benson,  knowing  the  facts  as  I  did  know 
them  from  the  Inception  down  to  that  time, 
to  use  my  Influence  with  Finley  to  try  to 
keep  Benson  in  the  suit." 

In  a  number  of  places  in  his  testimony  this 
is  repeated  in  one  form  or  another — ^that  be 
told  Finley  that  "if  he  wanted  to  dismiss 
Benson  be  could  do  so,  and  that  if  he  wanted 
to  dismiss"  him  (Cameron)  he  could;  but  he 
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admits  tbat  he  had  no  Idea  that  the  dismlas- 
al  of  Benson  would  affect  bis  employment  In 
the  case. 

The  ntotlon  to  dismiss  these  suits  was 
made  by  Mr.  Miller  after  his  employment. 
While  the  motions  were  pending  Mr.  Pope 
Shepherd  was  present  at  a  conversation  which 
occurred  between  Mr.  Anderson,  of  the  Chat- 
tanooga bar,  and  Mr.  Cameron,  when,  accord- 
ing to  him,  this  occurred:  "Anderson  asked 
Cameron  if  Miller  was  going  to  get  him  and 
Benson  out  of  that  lawsuit,  and  Cameron  re- 
plied to  let  Miller  go  ahead  with  his  motion, 
tbat  It  was  all  right  with  him  [Cameron], 
tbat  he  had  an  understanding  with  Miller, 
and  would  be  in  on  the  Miller  suit.  He  fur- 
ther said  that  Benson  had  done  him  a  dirty 
trick  in  getting  the  lawsuit." 

On  the  whole  record  we  are  satisfied  that 
the  circuit  judge  was  right  in  his  finding, 
tbat  after  being  associated  with  Mr.  Benson, 
exasperated  with  him  on  account  of  what  oc- 
curred at  the  Inception  of  these  cases,  and 
finding  their  commtm  client  in  bad  humor 
witb  'BeoBon,  he  Increased  the  ugly  temper  of 
his  client  toward  Benson,  and  alarmed  with 
the  suggestion  that  there  was  a  defect  in  his 
declaration.  We  are  unable  to  resist  the  im- 
pression that  the  purpose  of  this  suggestion 
was  to  accomplish  the  very  result  that  came 
about;  tbat  Is,  the  dismissal  of  the  suits 
brought  by  Benson  and  Benson  himself.  The 
suggestion  of  a  defect  to  an  ignorant  man,  as 
Finley  was,  anticipating,  as  he  evidently  did, 
substantial  fruits  from  this  litigation  for 
himself  and  his  son,  and  anxious  to  gather 
In  these  fruits  at  an  early  day  as  possible, 
could  not  have  otherwise  than  the  effect  of 
greatly  alarming  Finley  and  Increasing  bis 
dissatisfaction  with  Benson.  Conceding  it  to 
be  as  claimed  by  Cameron,  that  be  had  been 
badly  treated  by  his  associate,  yet,  after  hav- 
ing accepted  a  joint  employment  with  him,  it 
was  a  violation  of  professional  propriety  so 
unwarrantably  to  stimulate  their  common 
client  against  this  associate  to  and  for  his 
discharge. 

We  think  that  there  is  abundant  evidence 
to  support  the  Judgment  of  the  circuit  judge 
In  taxing  Cameron  with  one-halt  the  costs; 
and  bis  judgment  Is  affirmed. 


8T0CKARD  v.  McGART  et  al. 

(Supreme  Coart  of  Tennessee.    Feb.  15,  190S.) 

Ejwjtmewt— Title  to  Suppobt  Action. 

Where,  in  ejectment,  complainant  deraigned 
title  to  the  land  in  controversy,  situated  in  W. 
coonb',  from  a  grant  from  the  state,  reciting 
that  ft  was  issued  in  consideration  of  an  entry 
made  in  the  entry  taker's  office  of  Ij.  coun^, 
and  identifying  the  land  and  stating  that  it  is 
situated  in  L.  county,  defendant  could  not  avail 
himself  of  a  junior  grant  to  him,  based  on  an 
entry  in  the  entry  taker's  office  in  W.  county; 
complainant's  grant  being  within  Shannon's 
Code,  S  3766,  providing  that  when  a  grant  from 
the  state  recites  tbat  the  lands  are  situated  in 
one  county,  when  they  are  in  a  different  county, 


the  grant  shall  be  as  valid  as  if  the  locality 
thereof  were  properly  recited  in  the  grant,  etc. 

Appeal  from  Chancery  Court,  Lewis  Coun- 
ty;   Walter  S.  Bearden,  Chancellor. 

Suit  by  W.  J.  Stockard  against  W.  T.  Mc 
Gary  and  others.  From  a  decree  for  com- 
plainant, defoidants  appeal.     Affirmed. 

Geo.  T.  Hughes  and  R.  A.  Haggard,  for 
appellants.  Pitts  &  McConnico  and  King  & 
Williams,  for  appellee. 

BEARD,  C.  J.  This  Is  an  ejectment  bUl, 
The  complainant  deraigns  title  to  the  land 
in  question  from  a  grant  to  himself  and 
Thomas  Voorhees,  bearUig  date  7tb  day  of 
January,  1887.  This  grant  contains  the  re- 
cital that  it  was  Issued  "In  consideration  of 
an  entry  made  in  the  entry  taker's  office  of 
Lewis  county  on  the  29th  of  December, 
1886,"  and  it  described  the  land  as  being  in 
the  Eighth  civil  district  of  Lewis  county. 

The  defendant  deraigns  title  through 
mesne  conveyances  from  a  grant  to  James 
E.  and  W.  B.  Voorhees,  dated  the  10th  day 
of  August,  1889,  based  on  an  entry  made  in 
the  entry  taker's  office  of  Wayne  county  on 
the  5th  day  of  March,  1888.  While  baving 
a  younger  entry  and  grant,  the  defendant 
Insists  that  complainant's  action  must  fall, 
because  the  weight  of  the  extrinsic  testi- 
mony In  the  case  is  that  at  the  time  his  en- 
try was  made  and  grant  issued,  and  up  to 
the  year  1897,  thereafter,  the  land  covered 
by  these  grants  lay  within  the  limits  of 
Wayne  county,  and  therefore  that  complain- 
ant's entry  was  void,  and,  this  being  so,  the 
grant  based  thereon  was  equally  void. 

From  the  year  1844,  when  the  county  of 
Lewis  was  established  by  legislative  act, 
up  to  the  year  1897,  the  record  shows  that 
there  was  much  confusion  In  the  minds  both 
of  the  officers  of  Lewis  county  and  of  the 
citizens  of  both  tbat  county  and  of  Wayne 
as  to  the  exact  location  of  that  part  of  the 
line  separating  these  two  counties  which 
ran  in  the  Immediate  neighborhood  of  the 
property  In  controversy.  It  Is  evident  that 
many  persons  living  in  the  immediate  com- 
munity understood  that  this  land  and  the 
land  surrounding  it  were  within  the  limits 
of  Lewis  county,  while  others  believed  that 
the  boundary  line  between  these  two  coun- 
ties divided  this  tract  with  other  tracts  in 
that  vicinity.  That  the  entry  taker  who  re- 
ceived the  entry  upon  which  the  grant  of 
complainant  was  Issued  believed  that  this 
tract  lay  across  this  line  and  In  both  these 
counties  Is  evident,  not  only  from  the  entry 
Itself,  but  also  from  the  fact  that,  having 
noted  the  entry  In  his  office  in  Lewis  coun- 
ty, soon  thereafter  he  mailed  or  sent  it  ei- 
ther to  the  entry  taker  or  surveyor  of  Wayne 
county  to  be  there  entered.  We  are  satisfied 
that  this  was  done  before  the  issuance  of 
the  grant  to  complainant  and  Voorhees,  yet 
the  record  leaves  it  in  great  doubt,  if  in  fact 
it  does  not  make  It  certain,  that  the  entry 
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waa  never  recorded  In  tlie  entry  taker's  of- 
flee  of  Wayne  county. 

While  we  cannot  say  with  absolute  cer- 
tainty on  this  record  that  no  part  of  this 
tract  lay  in  Lewis  county,  yet  we  think  we 
must  concede  that  the  weight  of  the  testi- 
mony is  that  It  was  situated  altogether  with- 
in the  limits  of  Wayne  county,  and  therefore 
that  the  entry  taker  of  Liewls  county  was 
without  authority  to  receive  and  record  the 
entry  In  his  office.  The  question  then  pre- 
sented Is:  Can  the  defendant  in  this  action 
at  law  avail  himself  of  this  fact  to  avoid 
complainant's  grant?  In  other  words.  In  the 
face  of  a  grant.  Issued  by  officers  r^resent- 
Ing  the  state,  conveying  confessedly  vacant 
and  unappropriated  land,  authenticated  by 
the  great  seal  of  the  state,  will  the  defend- 
ant, a  Junior  grantee,  be  permitted  to  avoid 
the  older  grant  upon  the  ground  that  the 
entry  with  regard  to  which  It  purports  to  be 
Issued  was  made  in  the  office  of  an  entry 
taker  not  empowered  to  receive  It? 

The  counsel  for  the  defendant — the  appel- 
lant In  this  case — maintains  that  these  ques- 
tions are  conclusively  answered  In  favor  of 
his  contention  by  the  leading  case  of  Polk 
v.  Wendal  et  al.,  which  was  twice  decided 
by  the  Supreme  Court  of  the  United  States ; 
the  opinion  on  the  first  appeal  being  deliver- 
ed by  Chief  Justice  Marshall  and  on  the  sec- 
ond by  Mr.  Justice  Johnson,  and  the  first 
opinion  reported  In  9  Cranch,  87,  3  L.  Ed. 
665,  and  the  last  in  5  Wheat.  293,  5  L.  Ed. 
92.  This  case  involved  a  controverted  ques- 
tion of  land  law  arising  upon  certain  stat- 
utes of  the  state  of  North  Carolina,  and  the 
two  opinions  delivered  therein  have  always 
been  regarded  as  of  great  authority,  es- 
pecially In  the  courts  of  Tennessee  and 
North  Carolina.  In  that  case  the  plaintiff 
claimed  under  a  grant  for  6,000  acres  issued 
by  the  state  of  North  Carolina  in  the  year 
1800  to  William  Polk.  The  defendants 
claimed  under  a  grant  for  25,000  acres  Is- 
sued by  the  same  state  in  1795  to  John  Sevier. 
No  question  was  made  upon  the  plaintiff's 
grant,  other  than  it  was  younger  than  that 
from  which  the  defendants  deralgned  their 
title.  Upon  the  trial  of  the  case  in  the 
United  States  Circuit  Court  for  the  District 
of  Tennessee,  the  offer  of  the  defendants  to 
read  the  Sevier  grant  as  evidence  of  their 
title  was  resisted  upon  a  number  of  grounds. 
Over  the  objection  of  the  plaintiff  the  grant 
went  to  the  Jury,  and,  the  trial  having  re- 
sulted in  a  verdict  and  Judgment  in  favor 
of  the  defendant,  the  case  was  carried  by 
writ  of  error  to  the  Supreme  Court  of  the 
United  States,  and  there  was  first  decided  In 
1815;  the  opinion  at  that  time,  as  has  been 
stated,  being  delivered  by  Chief  Justice  Mar- 
shall and  reported  in  9  Cranch,  87,  3  L. 
Ed.  665.  After  stating  at  very  considerable 
length  the  various  statutes  of  North  Caro- 
lina providing  for  the  opening  of  the  land 
office  In  the  state  and  directing  the  appoint- 
ment of  entry  takers,  the  court  proceeded  to 


dispose  of  certain  grotmds  of  exceptions 
which  it  is  unnecessary  here  to  set  out,  and, 
holding  that  there  was  no  error  in  per- 
mitting the  Sevier  grant  to  go  to  the  Jury, 
then  said:  "The  remaining  exceptions  wer& 
taken  after  the  grant  was  before  the  Jury, 
and  are  for  causes  not  apparent  on  Its  face. 
They  present  one  general  question  of  great 
Importance  to  the  landholders  of  the  state 
of  Tennessee.  It  is  this:  Is  it  in  any,  and, 
if  In  any,  in  what,  cases  allowable  in  an 
ejectment  to  Impeach  a  grant  for  cause  an- 
terior to  its  being  Issued?' 

Before  coming  to  the  consideration  of  these 
exceptions,  and  an  answer  to  the  question, 
this  eminent  Judge  laid  down  certain  general 
principles  which  It  was  assumed  would  give 
aid  in  disposing  of  these  exceptions  and 
making  answer  to  this  question.  The  court 
said:  "The  laws  for  the  sale  of  public  lands- 
provide  many  guards  to  secure  the  regular- 
ity of  grants,  to  protect  the  incipient  right 
of  Individuals,  and  also  to  protect  the  state 
from  impostors.  Officers  are  appointed  to 
superintend  the  business,  and  rules  are  frana- 
ed  prescribing  their  duty.  These  rules  are^ 
In  general,  directory;  and  when  all  the  pro- 
ceedings are  completed  by  a  patent  Issued 
by  the  authority  of  the  state,  the  compliance 
with  these  roles  is  presupposed.  That  every 
prerequisite  has  been  performed  is  an  infer- 
ence properly  deducible,  and  which  every 
man  has  a  right  to  draw,  from  the  existence 
of  the  grant  itself.  It  would,  therefore,  be- 
extremely  unreasonable  to  avoid  a  grant  la 
any  court  for  irregularity  in  the  conduct  of 
those  who  are  appointed  by  the  government 
to  supervise  the  progressive  course  from  Its 
commencement  to  its  consummation.  •  •  • 
But  there  are  cases  in  which  a  grant  Is  ab- 
solutely void,  as  where  the  state  bad  no  title- 
to  the  thing  granted,  or  where  the  officer 
had  no  authority  to  issue  the  grant  In  sucb 
cases  the  validity  of  the  grant  is  necessarily 
examinable  at  law." 

There  is  no  contention  in  the  present  case- 
that  the  state  was  without  title  to  the  land 
in  controversy  when  the  grant  was  Issued 
in  1887  to  the  complainant  and  Voorhees. 
So  it  is  that  their  grant  is  not  void  by  rea- 
son of  the  proposition  stated  In  the  first 
clause  of  the  sentence  last  above  set  out. 
It  is  insisted,  however,  that  It  falls  within 
the  letter  of  that  contained  in  the  last 
clause;  that  Is,  that  it  is  void  because  the- 
entry  taker  of  Lewis  county  had  no  author- 
ity to  make  an  entry  of  lands  lying  in  Wayne 
county,  and  that  the  defendant  is  entitled 
in  this  action  to  Impeach  the  grant  upon  that 
ground. 

We  are  satisfied  that  the  scope  of  the- 
proposition,  relied  on  as  authority  for  the- 
defendant's  contention,  is  much  narrower 
than  is  here  insisted  upon.  Its  limitation, 
we  think,  is  clearly  seen  by  the  exceptions  of 
the  plaintiff,  whlc'-  the  court  was  then  con- 
sidering and  prepurlng  to  disiwse  of.  These 
exceptions,  overruled  by  the  trial  Judge,  are 
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thus  stated:  '^be  plalutiff  offered  to  prove 
that  no  entries  were  ever  made  autborising 
the  Issnance  of  the  warrants  on  which  the 
grant  to  Sevier  was  founded,  and  that  the 
warrants  themselves  were  forgeries.  He  also 
offered  to  prove  that  at  the  time  of  the  ces- 
sion to  Congress  of  the  territory  in  which 
these  lands  He  the  warrants  did  not  exist, 
nor  were  there  any  locations  in  the  offices 
from  which  they  purport  to  have  issued  to 
Justify  their  Issuance." 

Ck>nslderlng  these  exceptions,  and  the  ac- 
tion of  the  trial  Judge  in  overruling  them, 
tbe  court  said  that  "the  act  of  1777  (Iredell's 
Laws  N.  C.  18(H,  p.  20S,  c.  1),  which  opens 
tbe  land  office  and  directs  the  appointment 
of  an  officer  in  each  county,  denominated  an 
'entry  taker,'  to  receive  entries  of  all  vacant 
lands  In  bis  county,  directs  the  entry  taker, 
If  tbe  land  should  not  be  claimed  by  some 
other  person  within  three  months,  to  deliver 
to  the  party  a  copy  of  the  entry,  with  Its 
proper  number,  and  an  order  to  tbe  county 
surveyor  to  survey  tbe  same.  This  order  is 
called  a  'warrant'  Tbe  ninth  section  of  the 
act  (Iredell's  Laws  N.  C.  1804,  p.  206)  then 
declares  'that  every  right,  etc.,  by  any  per- 
son or  i>ersons  set  up  or  pretended  to  any 
of  tbe  mentioned  lands  which  shall  not  be 
obtained  In  tbe  manner  by  this  act  directed, 
or  by  purchase  or  inheritance  from  some 
person  or  persons  becoming  proprietors,  by 
virtue  thereof,  or  which  shall  be  obtained  in 
fraud,  evasion,  or  elusion  of  tbe  provisions 
and  instructions  thereof,  shall  be  deemed 
and  are  hereby  declared  utterly  void.' "  Tbe 
court  then  said  further:  "In  the  year  1789 
North  Carolina  ceded  Congress  tbe  territory 
in  which  tbe  lands  He  for  which  Sevier's 
grant  was  made,  reserving,  however,  all  ex- 
isting rights  under  the  state,  which  were  to 
be  perfected  according  to  tbe  laws  of  North 
Carolina.  This  cession  was  accepted  by 
Congress.  •  •  •  The  land  for  which  tbe 
warrants  were  granted,  by  virtue  of  which 
tbe  surveys  were  made,  lies  wltbln  that  dis- 
trict of  country  for  which  the  land  offices 
were  opened  by  the  act  of  1777.  •  •  • 
After  that  cession  tbe  state  of  North  Caro- 
lina had  no  power  to  sell  an  acre  of  land 
within  tbe  ceded  territory.  No  right  could 
be  acquired  under  tbe  laws  of  tbe  state. 
But  tbe  right  was  reserved  to  perfect  In- 
cipient titles.  The  fact  that  this  title  ac- 
crued before  tbe  cession  does  not  appear  up- 
on the  face  of  tbe  grant.  It  is,  of  course, 
open  to  examination.  Tbe  survey  was  not 
made  until  May,  1795,  many  years  posterior 
to  tbe  cession.  It  purports,  however,  to  have 
been  made  by  virtue  of  certain  warrants 
founded  on  entries  which  may  have  been 
made  before  tbe  cession.  But  if  these  war- 
rants had  no  existence  at  the  time  of  the 
cession.  If  there  were  no  entries  to  justify 
them,  tben  what  right  could  this  grantee 
have  had  at  tbe  time  of  the  cession?  The 
court  can  perceive  none,  and,  if  none  existed, 


tbe  grant  is  void  for  want  of  power  In  tbe 
state  of  North  Carolina  to  make  It" 

The  testimony  which  was  tendered  in  tbe 
trial  court,  and  for  its  error  in  rejecting 
which  tbe  judgment  of  that  court  was  re- 
versed and  the  cause  remanded,  tended  to 
prove  that  entries  were  never  made,  that  tbe 
warrants  purporting  to  issue  upon  such  were 
forgeries,  that  no  right  accrued  under  the  act 
of  1777,  and  tbat  there  existed  no  inchoate 
right  at  tbe  time  of  the  cession  act  It  was 
with  regard  to  these  peculiar  conditions, 
which  the  testimony  offered  would  tend  to 
establish,  tbat  tbe  general  proposition  in  the 
sentence  above  quoted  was  announced.  We 
think  It  necessarily  followed,  from  the  terms 
of  the  cession  act,  tbat  a  party  claiming  un- 
der a  grant  from  tbe  state  of  North  Caro- 
lina of  lands  lying  in  tbe  state  of  Tennessee, 
Issued  after  tbat  act  went  into  operation, 
in  whatever  form  bis  grant  came  into  con- 
troversy, would  be  bound.  If  properly  chal- 
lenged, to  show  that  it  was  within  tbe  res- 
ervation of  tbat  act,  and  tbat  it  was  equally 
true  tbat  bis  grant  might  be  Impeached  in  an 
action  of  ejectment  by  showing  that  no  in- 
choate right  existed  at  the  date  of  the  ces- 
sion act,  either  because  no  entry  was  made 
in  accordance  with  the  requirement  of  the 
act  of  1777,  or  that  warrants  issued  upon 
bis  grant  were  forgeries.  This,  however,  is 
not  the  case  at  bar.  The  land  In  question 
was  unappropriated.  Tbe  title  to  it  was  in 
the  state  of  Tennessee  at  tbe  time  of  tbe 
Issuance  of  the  grant  under  which  complain- 
ant claims.  His  grant  came  from  tbe  prop- 
er office,  and  was  Issued  by  the  Secretary  of 
State  and  the  Governor,  whose  duty  It  was 
to  see  that  all  prerequisites  bad  been  com- 
plied with,  and  It  is  authenticated  by  tbe 
great  seal  of  tbe  state.  Such  a  case,  we  are 
satisfied,  does  not  fall  under  the  ban  of  tbe 
principle  announced  by  Chief  Justice  Mar- 
shall. 

When  that  case  a  second  time  went  to  the 
Supreme  Court  upon  an  error  assigned  upon 
tbe  action  of  the  trial  court  In  rejecting  tes- 
timony offered  to  Impeach  tbe  grant,  the 
limitation  tbat  was  to  be  attached  to  tbe 
earlier  decision  is  clearly  Indicated  In  the 
opinion  delivered  by  Mr.  Justice  Johnson. 
In  speaking  of  that  decision  tbe  court  said: 
"It  will  be  observed  tbat  as  to  irregularities 
committed  by  the  officers  of  government 
prior  to  the  grant  the  court  does  not  express 
a  doubt,  but  tbat  the  government,  and  not 
tbe  Individual,  must  bear  tbe  consequences 
resulting  from  them.  On  the  contrary.  It 
declares  tbat  tbe  existence  of  tbe  grant  is  in 
itself  sufficient  ground  from  which  every 
man  may  infer  tbat  every  prerequisite  has 
been  performed.  All,  tben,  that  it  decides  Is 
that  an  entry  was  Indispensable  as  the  in- 
ception to  tbe  title  of  Sevier;  that  If  an 
original  grant  had  Issued  to  him  after  the 
cession,  or  a  title  had  been  perfected  where 
there  was  no  Incipient  title  before  the  ces- 
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sion,  as  In  the  case  of  a  grant  on  a  torged 
warrant  and  no  entry,  that  It  would  be 
void."  Again  It  la  said:  "This  court  dis- 
avows having  ever  decided  more  than  that 
an  entry,  or  other  legal  Inclplency  of  title, 
was  necessary  to  the  validity  of  a  grant  Is- 
sued by  North  Carolina  for  lands  In  Ten- 
nessee after  the  separation.  Tbey  bave 
never  expressed  an  inclination  to  let  in  in- 
quiries Into  the  frauds,  irregularities,  or 
acts  of  negligence  of  the  oflScers  of  govern- 
ment, prior  to  the  issuing  of  a  grant,  but, 
on  the  contrary,  have  expressed  the  opinion 
that  the  government  must  bear  the  conse- 
quences." 

That  this  was  the  limit  to  which  the  case 
In  0  Cranch,  87,  3  L.  Ed.  665,  could  be  in- 
voked as  authority  is  again  pointed  out  in 
St.  Louis  Smelting,  etc.,  Co.  v.  Kemp,  104 
U.  S.  636,  26  L.  Ed.  875.  Here  it  Is  said, 
in  speaking  of  their  decision:  "The  court 
held  that  proof  that  no  entry  bad  been  made 
In  the  office  of  the  entry  taker  in  the  coun- 
ty where  the  lands  patented  were  situate 
prior  to  the  cession  to  the  United  States  was 
admissible  under  the  ninth  section  [of  tbe 
act  of  1777],  for  without  such  entry  they 
would  not  be  within  the  reservation  men- 
tioned In  the  act  of  cession.  In  other  words, 
proof  was  admissible  to  show  tbat  tbe  state 
had  not  retained  control  over  the  property, 
but  had  conveyed  it  to  the  United  States." 

The  case  last  cited  was  an  action  at  law 
predicated  upon  a  patent  Issued  by  the  Unit- 
ed States,  which  the  defendant  sought  to  im- 
peach by  testimony  as  to  certain  irregulari- 
ties and  defects  antedating  Its  Issuance.  In 
speaking  of  such  a  muniment  of  title  and  the 
effort  to  impeach  it  in  an  action  at  law  by 
extrinsic  testimony,  the  court  said : 

"The  patent  of  the  United  States  is  a  con- 
veyance by  which  the  nation  passes  Its  title 
to  portions  of  the  public  domain.  For  the 
transfer  of  that  title  the  law  has  made  nu- 
merous provisions — designated  the  persons 
who  may  acquire  It  and  the  terms  of  its  ac- 
quisition. That  the  provisions  may  be  in'op- 
erly  carried  out  a  land  department,  as  part 
of  the  administrative  and  executive  branch 
of  the  government,  has  been  created  to  su- 
pervise all  the  various  proceedings  taken  to 
obtain  the  title,  from  their  commencement 
to  their  close.  »  ♦  •  The  execution  and 
record  of  the  patent  are  the  final  acts  of  the 
officers  of  the  government  for  the  transfer  of 
their  title,  and,  as  they  can  be  legally  per- 
formed only  after  certain  steps  have  been 
taken,  that  instrument,  duly  signed,  counter- 
signed, and  sealed,  not  merely  operates  to 
pass  the  title,  but  is  In  the  nature  of  an  of- 
ficial declaration  by  that  branch  of  the  gov- 
ernment to  which  the  alienation  of  the  pub- 
lic lands  under  the  law  is  intrusted  that  all 
tbe  requirements  preliminary  to  its  issue 
have  been  complied  with.  The  presumptions 
thus  attended  are  not  open  to  rebuttal  in  an 
action  at  la\%.  It  is  this  unassailable  char- 
acter which  gives  to  it  its  chief — Indeed,  its 


only — value  as  a  means  of  quieting  its  pos- 
sessor In  the  enjoyment  of  the  land  it  em- 
braces. Of  course,  when  we  speak  of  the 
conclusive  presumption  attending  a  patent 
for  lands,  we  assume  that  it  was  issued  in 
a  case  where  the  department  had  Jurisdiction 
to  act  and  execute  it ;  that  is  to  say,  in  a 
case  where  the  lands  belonged  to  the  United 
States,  and  provisions  had  been  made  by 
law  for  their  sale." 

After  reviewing  the  many  cases  in  tbat 
court  bearing  upon  this  question,  the  general 
doctrine  declared  to  be  settled  is  thus  stated: 
"A  patent  In  a  court  at  law  Is  conclusive  as 
to  all  matters  properly  determined  by  the 
land  department,  when  its  action  is  within 
the  scope  of  its  authority;  that  is,  when  it 
has  Jurisdiction  tmder  the  law  to  convey  the 
land.  In  that  court  the  patent  is  unassaila- 
ble for  mere  errors  of  Judgment  Indeed,  the 
doctrine  as  to  the  Irregularity  and  validity 
of  its  acts,  where  it  has  Jurisdiction,  goes 
so  far  tbat,  if  In  any  circumstances  under  ex- 
isting law  a  patent  would  be  held  valid,  it 
will  be  presumed  that  such  circumstances 
existed.  *  *  *  On  the  other  hand,  a  pat- 
ent may  be  collaterally  impeached  In  any  ac- 
tion, and  its  operation  as  a  conveyance  de- 
feated, by  showing  that  the  department  had 
no  Jurisdiction  to  dispose  of  the  lands ;  that 
is,  that  the  law  did  not  provide  for  selling 
them,  or  that  they  had  been  reserved  from 
the  sale,  or  dedicated  to  special  purposes, 
or  had  been  previously  transferred  to  others. 
In  establishing  any  of  these  particulars  tbe 
Judgment  of  the  department  upon  matters 
properly  before  it  is  not  assailed,  nor  is  the 
regularity  of  Its  proceedings  called  into  ques- 
tion ;  but  its  authority  to  act  at  all  is  denied, 
and  shown  never  to  bave  existed." 

So  it  is,  we  think,  clear  from  these  inter- 
pretations of  tbe  case  in  9  Cranch,  87,  3  L. 
Ed.  665,  tbat  its  authority  extends  no  fur- 
ther than  to  let  in  evidence  in  a  collateral 
proceeding  to  show  that  the  state  had  no 
title  to  the  land  at  tbe  issuance  of  Its  grant, 
or  had  made  no  provision  for  its  sale,  or  had 
reserved  it  from  sale,  or  had  previously  trans- 
ferred It  to  another  grantee,  or  for  some  oth- 
er like  reason  the  grant  was  absolutely  void. 
Tbat  case  had  no  occasion  to  deal  with  the 
connection  of  an  entry  and  grant,  save  as 
this  was  effected  by  the  reservation  In  the 
cession  act  of  the  right  of  North  Carolina  to 
perfect  titles  tbat  at  the  date  of  that  act 
were  inchoate,  and  certainly  It  was  never  in- 
tended to  lay  down  the  proposition,  contend- 
ed for  at  bar,  that  a  grant  Issued  upon  an  en- 
try made  by  Inadvertence  or  other  mistake  in 
the  office  of  the  wrong  entry  taker,  under 
the  system  prevailing  in  Tennessee  at  tbe 
present  time,  was  void,  and  that  this  could 
be  shown  In  an  action  of  ejectment  by  a  sec- 
ond grantee.  The  fact  that  the  entry  In  this 
case  was  made  In  the  office  of  the  entry  taker 
of  Lewis  county,  when  the  land  lay  in  Wayne 
county,  was  an  error.  It  may  be  conceded, 
of  tbe  enterer;   but  it  was  no  less  an  error 


Digitized  by 


Google 


Tenn.) 


STOCKARD  V.  McGARY. 


611 


on  the  part  of  the  state's  ofiBcer  to  permit 
this  to  be  done.  At  most  It  was  an  irregu- 
larity, and  we  think,  on  the  authority  of  the 
cases  cited,  the  state  owning  the  land,  and 
the  grant  having  been  Issued  under  the  great 
seal  of  the  state,  all  inquiry  as  to  this,  espe- 
cially by  the  second  grantee.  Is  cut  oft. 

The  case  of  Overton's  Lessee  v.  Campbell 
ft  Lackey,  5  Hayw.  165,  9  Am.  Dec.  780,  is 
one  full  of  learning  on  the  subject  of  grants 
and  of  great  autborlty.  In  that  case  separate 
opinions  were  delivered  by  Whyte,  Roane, 
and  Haywood,  JJ.,  all  masters  of  the  technic- 
al system  of  land  laws  which  Tennessee  in- 
herited from  North  Carolina.  The  questions 
there  presented  were:  First,  whether  a  grant 
issued  by  North  Carolina,  under  the  power 
reserved  in  the  cession  act,  made  upon  a 
military  warrant  to  land  outside  of  the  ter- 
ritory set  apart  by  that  state,  in  section  7 
of  chapter  3  of  the  Acts  of  1783  (Iredell's 
Laws  N.  C.  1804,  p.  326),  preferentially  for 
the  officers  and  private  soldiers  of  the  Con- 
tinental line,  was  void;  and,  second.  If  so, 
could  this  be  shown  in  an  action  of  eject- 
ment? All  these  Judges  concurred  in  holding 
that  the  grant  was  not  void,  while  there  was 
a  dlfterence  between  them  on  the  last  ques- 
tion. Judge  Whyte,  in  his  opinion,  after  set- 
ting out  the  holding  of  the  court  in  the  case 
in  9  Cranch,  87,  3  L.  Ed.  665,  said: 

"I  shall  now  make  an  application  of  the 
doctrine  in  Folk  v.  Wendal  to  the  case  under 
consideration,  and  in  doing  this  I  will  admit 
in  effect,  as  the  plaintiff's  counsel  contend, 
that  the  state  had  no  right  In  one  sense  to 
issue  the  grant  in  question  to  the  defendant ; 
that  is,  tliat  he  had  no  directions  to  issue  a 
grant  on  the  defendant's  claim  for  land  in 
John  Armstrong's  ground.  •  •  «  North 
Carolina  authorized  her  officer  to  issue  grants 
upon  military  claims  for  the  land  comprised 
within  the  military  bonnds  designated  in  the 
seventh  section  and  third  chapter  of  the  Acts 
of  1783,  and  she  authorized  her  officer  to  is- 
sue grants  upon  John  Armstrong's  claims  for 
land  within  John  Armstrong's  bounds.  The 
officer,  however,  instead  of  pursuing  his  au- 
thority strictly,  issued  the  defendant's  grant, 
being  a  military  claim,  for  land  comprised 
within  John  Armstrong's  bounds.  Now  this 
was  an  Irregularity  in  the  execution  of  his 
authority,  or  a  nonpursuance  of  Its  direc- 
tions; but  the  lands  within  both  bounds 
•  •  •  were  grantable  by  order  of  the 
state.  The  officer  had  a  right  to  issue  a  grant 
passing  the  state's  title  to  both ;  the  one  to 
the  one  claimant,  the  other  to  the  other.  But 
tbe  officer  has  gn'anted  a  part  of  John  Arm- 
strong's bounds  to  a  different  claimant  than 
tbe  law  contemplated.  The  question  is,  does 
this  make  the  grant  absolutely  void?  My 
opinion  is  that  it  does  not.  •  •  »  But  it 
is  also  said,  on  argument  for  the  plaintiff, 
tbat  on  this  case  agreed  no  entry  is  stated, 
and  we  are  not  to  presume  one,  when  our  de- 
cisions say  a  grant  may  be  good  without  an 
entry.    Besides,  it  is  said,  "you  cannot  pre- 


sume in  favor  of  illegal  acts,  but  you  may 
do  so  in  favor  of  legal  ones.'  •  •  •  This, 
in  fewer  words,  is  saying  there  was  no  entry, 
therefore  the  grant  is  Illegal,  and  as  the 
grant  is  illegal  no  entry  can  be  presumed. 
Tbe  strength  of  this  objection  consists  in  set- 
ting the  statement  of  the  case  in  opposition 
to  the  grant  and  an  inference  deduced  there- 
from, to  wit,  that  there  is  no  entry  •  «  • 
against  the  presumption  of  law  raised  by  tbe 
evidence  of  a  grant  that  there  is  one.  »  •  * 
What  is  a  state  grant?  It  is  a  public  record 
(2  Blackstone,  Com.  346 ;  3  Tucker's  Black- 
stone,  261,  note  10;  Jackson  v.  Lawton,  10 
Johns.  [N.  T.]  26,  6  Am.  Dec  311) ;  a  record 
to  evidence  In  the  most  solemn  manner  by  the 
great  seal  of  the  state,  for  it  cannot  issue  be- 
fore it  is  recorded — this  act  of  recording  be- 
ing one  of  the  essentials  constituting  a  grant, 
and  that  before  it  issues.  •  •  *  A  state 
grant  or  patent  is  a  record  of  the  highest 
validity  and  verity,  and  Is  conclusive  evi- 
dence of  its  contents,  to  wit,  that  the  state 
has  passed  its  title  to  the  lands  therein  con- 
veyed. It  must  at  the  same  time  be  conclu- 
sive evidence  that  all  the  previous  requisites 
existed  that  were  necessary  to  authorize  and 
render  it  a  complete  and  legal  act  which  were 
material  and  traversible."  Citing  several  au- 
thorities. Judge  Whyte  continues:  "These 
authorities  prove,  first,  that  the  grant  is  in- 
controvertible evidence  of  the  entry;  and, 
secondly,  that  the  Inference  deduced  is  inad- 
missible. But  if  the  statement  [that  is,  the 
agreed  statement  of  the  case]  had  even  in  ex- 
press terms  negatived  the  actual  existence  of 
an  entry,  and  the  parties  had  put  it  down 
as  a  fact  totldem  verbis  that  there  was  no  en- 
try, then  I  would  say  that  though  the  parties 
by  their  admissions  may  renounce  the  bene- 
fit of  tbe  law,  yet  they  cannot  thereby  change 
it,  and  that  tbe  complexion  of  the  case  is  not 
the  least  varied;  that  the  evidence  of  its 
nonexistence,  being  of  an  inferior  nature  to 
that  evidenced  by  the  grant,  could  not  pre- 
vail, and,  being  incompatible  with  the  rules 
of  law,  tbe  court  would  be  bound  to  disre- 
gard It.  It  Is  remarked  that  our  decisions 
have  said  a  grant  Is  good  without  an  entry. 
Perhaps  It  would  be  more  correct  to  say  a 
grant  Is  good  without  showing  the  copy  of  an 
entry,  In  the  cases  where  the  law  requires 
one  which  in  tbe  general  would  be  unneces- 
sary, superfluous,  and  even  Improper.  The 
existence  of  an  entry  by  copy  would  be  attest- 
ed by  the  officer;  he  having  the  legal  cus- 
tody of  It.  A  grant  attests  the  same  exist- 
ence by  evidence  of  a  greater  dignity,  by  the 
great  seal  of  the  state,  and  supersedes  all 
Inferior  modes  cf  showing  the  same  thing  It 
shows.  A  grant,  being  a  public  record,  com- 
prehends within  Itself  every  requisite  for  Its 
existence,  and,  emanating  under  the  sanction 
of  the  great  seal,  possesses  the  highest  evi- 
dence of  them  when  it  is  itself  used  as  evi- 
dence." 

In  the  opinion  in  that  case  delivered  by 
Haywood,  J.,  after  stating  certain  causes  for 
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wblcb  a  gnint  may  be  deemed  void,  it  la  add- 
ed: "But  tbe  grant  is  not  void  for  any  mis- 
take or  miscalculation,  or  wrong  step  taken 
by  tbe  oflScera  of  tbe  government  in  stages 
precedent  to  tbe  emanation  of  tbe  grant, 
wlilcb  is  not  induced  by  tbe  fraud  or  mis- 
conduct of  tbe  grantee.  Tbe  public  employs 
tbem,  and  is  responsible  for  tbeir  acts,  and 
must  look  for  retribution  in  sucb  cases  to 
tbem,  and  not  to  tbe  Innocent  grantee.  ♦  ♦  • 
Imperfect  and  informal  entries,  wrong  sur- 
veys without  demarkatlon  or  chain  carriers, 
surveys  not  made  to  the  cardinal  points,  but 
in  forms  different  from  those  prescribed  by 
law,  plats  and  certificates  not  made  out  and 
certified  exactly  as  the  law  directs — ^these,  if 
prejudicial  to  the  government,  are  not  causes 
for  rescinding  tbe  grant.  Tbe  government 
ought  to  suffer  for  tbe  acts  of  its  officers, 
whom  it  appoints  and  trusts." 

If  it  be  true  that  the  issuance  of  tbe  grant 
on  tbe  claim  of  defendant  for  land  in  John 
Armstrong's  ground  without  legislative  di- 
rection. In  tbe  case  in  5  Hayw.  165,  9  Am. 
Dec.  780,  was  a  mere  irregularity,  which  in 
no  wise  would  affect  tbe  grant  Itself,  then 
certainly  In  the  present  case  tbe  fact  of  the 
making  of  complainant's  entry  in  the  office 
of  tbe  wrong  entry  taker  was  of  no  higher 
grade  than  a  mere  irregularity,  and  as  such 
Imported  no  vice  into  the  grant  issued  there- 
on. And,  If  in  that  case  the  court  would  con- 
clusively presume  that  an  entry  bad  been 
made,  notwithstanding  tbe  omission  of  men- 
tion thereof  in  the  agreed  statement  of  facts, 
or,  as  put  by  Justice  Whyte  In  his  opinion. 
If  this  statement  had  conceded  that  no  entry 
bad  been  made,  yet  the  grant  would  not  be 
affected,  then  it  follows  that  tbe  grant  of 
<x>mplainant  stands  unimpeachable  by  reason 
of  the  fact  upon  which  the  defendant  now 
«eeks  its  avoidance. 

In  Smith's  Lessee  v.  Wlnton,  1  Overt.  230, 
3  Am.  Dec.  755,  It  was  held  that,  "in  eject- 
ment t>etween  adverse  claimants  of  land,  evi- 
dence is  not  admissible  to  show  that  the 
grant  upon  wblcb  the  interest  of  one  of  tbe 
jtarties  depends  was  obtained  by  fraud." 

In  Curie  v.  Barrel,  2  Sneed,  63,  It  was  said : 
^'A  person  claiming  title  in  virtue  of  a  subse- 
quent entry  and  grant,  with  notice  of  tbe 
prior  i^ant  which  remains  In  force,  has  no 
such  Interest  as  will  entitle  bim  to  litigate 
the  right  of  the  former  grantee."  In  this  lat- 
ter case  tbe  difference  between  a  void  grant 
and  one  merely  voidable.  In  so  far  as  It  af- 
fects tbe  defensive  rights  of  a  younger  g^ran- 
tee,  is  pointed  oat  It  is  there  said  that  a 
void  grant  vests  no  title  in  tbe  grantee,  and, 
notwithstanding  its  issuance,  leaves  tbe  land 
covered  by  it  unappropriated  and  subject  to 
disposition  upon  the  part  of  the  state,  and, 
this  being  so,  that  In  an  ejectment  either  par- 
ty may  obviate  Its  force  by  showing  that  for 
any  cause  It  Is  void.  Tbe  court  added :  "It 
seems  that  In  a  collateral  proceeding,  not  be- 
tween parties  to  tbe  grant,  tbe  grant,  being 
jnatter  of  record,  cannot  in  general  be  im- 


peached and  declared  void,  except  by  some 
matter  of  record — by  some  evidence  of  tbe 
same  grade  as  tbe  grant  Itself,  or  by  facts 
apparent  on  tbe  face  of  tbe  grant" 

In  Berry  v.  Wagner,  13  Lea,  591,  tbe  gener- 
al rule  announced  in  the  Smith  Case  and  tbe 
Curie  Case  is  again  repeated,  and  is  there 
distinctly  recognized.  Tbat  this  rule  is  a 
wise  one,  in  view  of  tbe  authority  and  force 
which  is  attached  to  a  grant  from  tbe  state, 
we  think  Is  beyond  question.  If  tbe  state 
sees  proper  to  condone  a  fraud  perpetrated 
upon  It  by  a  party  who  secures  a  grant  of  Its 
unappropriated  lands,  why  should  a  younger 
grantee  be  permitted  to  make  the  question, 
especially  if  this  younger  grantee,  as  In  the 
present  case,  had  full  notice,  not  only  of  the 
prior  grant,  but  of  all  the  circumstances  un- 
der which  It  was  Issued?  If  the  younger 
grantee  will  not  be  permitted  to  Impeach  the 
prior  grant  because  of  fraud  in  obtaining  It, 
upon  what  sound  ground  can  it  be  maintained 
tbat  he  can  challenge  It  because  of  Irregular- 
ity in  tbe  Initial  step  taken  In  securing  tbat 
grant?  We  are  satisfied  tbat  this  cannot  be 
done,  and  that  It  would  be  a  violation  of 
sotmd  principle  to  permit  it  to  be  done. 

While  there  has  been  fluctuation  in  the  de- 
cisions in  this  state  as  to  the  necessity  of  an 
entry  In  order  to  the  obtaining  of  a  grant, 
and  cases  are  produced  holding  to  such  neces- 
sity (Crutchfleld  v.  Hammock,  4  Humph.  203; 
Woodfolk's  Lessee  v.  Nail,  2  Sneed,  674),  yet, 
as  early  as  tbe  case  of  Craig's  Lessee  ▼. 
Vance,  1  Overt  182,  Judge  Overton,  equaled 
only,  possibly,  by  Judge  Haywood  in  a  knowl- 
edge of  the  land  laws  of  this  state,  and  who 
bad  as  much  to  do  in  giving  form  to  our  tech- 
nical land  law  system  as  any  one,  eltber  on  or 
off  the  bench,  said:  "An  entry  Is  not  Indis- 
pensably necessary  to  the  validity  of  a  grant" 
In  later  cases  It  has  been  held  that  neither 
entry  nor  survey  Is  necessary  to  tbe  validity 
of  a  grant  Smith  v.  Buchannon's  Lessee,  2 
Overt  305;  Disney  v.  Coal  Creek  M.  &  M. 
Co.,  11  Lea,  613;  Sampson's  Heirs  v.  Chest- 
er's Heirs  (Tenn.  Sup.)  91  S.  W.  43. 

Independent  however,  of  these  authorities, 
we  are  entirely  satisfied  that  In  tbe  face  of 
all  the  presumptions  that  attached  to  com- 
plainant's grant  tbe  defendant  will  not  l>e 
permitted  In  this  action  to  Inquire  whether 
it  was  or  not  founded  upon  an  entry  made  in 
the  proper  office.  It  seems  to  us  Irreconcil- 
able with  sound  reason  that  a  grant  Issued 
by  tbe  highest  officers  of  the  state  and  au- 
thenticated by  its  great  seal,  should  be  made 
to  depend  for  Its  validity  upon  tbe  action  of 
a  subordinate,  such  as  (possibly)  an  ineffi- 
cient entry  taker.  In  the  absence  of  a  statute 
declaring  In  express  terms  a  grant  void  by 
reason  of  such  an  irregularity,  as  Is  attempt- 
ed to  l>e  shown  in  this  case,  we  do  not  feel 
authorized  to  yield  to  the  insistence  of  the  de- 
fendant In  this  cause.  The  present  record 
Illustrates  the  unwisdom  of  resorting  to  on- 
certain  extrinsic  proof  to  avoid  a  grant  As 
has  already  l>een  stated,  great  differences  ez- 
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Isted  as  to  whether  this  land  was  on  one  side 
or  the  other  of  the  dividing  line  between  Lew- 
is and  Wayne  counties.  The  surveyor  and  en- 
try taker  of  Lewis  county,  who  recorded  the 
entry  and  made  the  survey  for  complainant, 
believed  It  to  lay  across  this  line.  Many  clt- 
Isens  living  In  the  Immediate  neighborhood 
<lf  the  contention  of  defendant  is  right  and 
his  location  of  this  dividing  line  is  to  be  relied 
upon)  believed  themselves  for  many  years  to 
be  residents  of  Lewis  county,  when  In  fact 
they  were  citizens  of  Wayne  county.  Their 
children  were  sent  to  the  public  schools  of 
Lewis  county,  their  property,  some  of  It  ad- 
joining the  land  in  question,  was  assessed  by 
the  oflScers  of  that  county,  and  taxes  upon  it 
were  paid  by  them  to  its  revenue  collectors. 
But  while  this  is  so,  as  already  stated,  we 
think  the  weight  of  the  proof  Is  with  the  con- 
tention of  the  defendant  on  this  point,  yet  the 
character  of  this  evidence  Illustrates  the  wis- 
dom of  the  rule  that  with  the  Issuance  of  the 
grant  the  entry,  like  the  survey,  has  served 
its  purpose,  and  in  a  controversy  between  the 
first  grantee  and  the  second,  a  sound  public 
poller  will  not  permit  it  to  be  inquired  into, 
save  in  exceptional  cases.  In  the  words  of 
Whyte,  J.,  in  Overton's  Lessee  v.  Campbell  et 
aU  sopra,  there  are  cases  "in  which  the  copy 
of  an  entry  is  necessary  to  be  produced,  not 
for  the  purpose  of  barely  allowing  its  exist- 
ence, but  to  show  the  modifications  under 
which  it  does  exist,  as  where  in  the  develop- 
ment of  a  title  It  is  wished  to  give  a  grant 
beyond  the  date  of  it  The  copy  of  an  entry 
is  a  requisite  for  the  exposure  of  pairtlculars 
not  appearing  by  the  grant,  not  to  show  that 
the  entry  exists  for  the  grant  does  that,  bnt 
to  show  how  it  does  exist  as  to  time  or  date, 
location,"  etc.  In  other  words,  among  other 
cases  the  entry  may  be  resorted  to  In  a  con- 
troversy between  an  old  grant  and  a  later 
entry,  and  a  younger  grant  and  an  old  entry 
special  In  its  nature,  in  order  to  give  the 
younger  grantee,  under  the  rule  of  relation, 
priority  by  virtue  of  that  entry. 

The  grant  in  this  case  thoroughly  Identifies 
the  land  In  controversy,  but  recites  that  it  is 
situated  in  Lewis  county.  If  it  be  true,  as 
we  have  conceded  It  Is,  that  this  land  is  sit- 
uated in  Wayne  county,  then  the  grant  falls 
directly  within  the  saving  terms  of  section  3, 
c.  91,  p.  80,  of  the  Acts  of  1859-60,  this  sec- 
tion being  embraced  in  section  3706  of  Shan- 
non's Code. 

Upon  the  whole  case,  we  think  there  is  no 
error  in  the  decree  of  the  chancellor;  and  it 
is  affirmed. 


BROWN  V.  SAMS. 
(Sopreme  Court  of  Tennessee.    April  3,  1908.) 
1.  AnmALS  — Tbespassiro  Hoqs  — Fences  — 

T>UTT  TO  BbBOT  AMD  MAINTAIN. 

Acts  1875,  p.  76,  c.  64  (Shannon's  Code.  $8 
2!)96-d006),  pivrides  that  partition  fences  upon 
the  line  between  adjoininic  landowners  may  be 
erected  and  kept  In  repair  at  the  joint  expense 
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of  the  adjacent  proprietors,  either  by  agreement 
between  the  parties,  or,  in  the  absence  of  agree- 
ment, one  party  may  erect  or  repair  the  fence 
and  recover  the  proper  proportion  of  the  expense 
from  the  other,  and  when  the  fence  is  construct- 
ed the  parties  may  agree  that  each  keep  a  partic- 
ular part  in  repair,  and  where  such  an  agreement 
is  made  it  is  their  duty  to  comply  with  it,  and 
any  one  failing  to  do  so  is  liable  for  all  damages 
that  may  result  from  the  failure.  Held,  that 
the  provisions  are  compulsory  on  adjoining  land- 
owners where  the  lands  are  cultivated:  and 
hence,  where  plaintiff  and  defendant,  who  were 
adjoining  owners,  each  agreed  to  keep  in  repair 
a  certain  portion  of  the  partition  fence,  and 
after  some  years  plaintiff  verbally  notified  de- 
fendant that  he  withdrew  from  the  agreement 
and  wonid  no  longer -keep  up  his  part,  but  de- 
fendant did  not  assent  to  the  withdrawal,  plain- 
tiff could  not  recover  for  damages  caused  to 
his  crops  by  defendant's  hogs,  which  had  gotten 
ihrouf^b  the  part  of  the  fence  which  It  was 
plaintifTs  duty  to  keep  in  repair. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Animals,  {§  328-347.1 

2.  Same  —  SxATUTKa  —  Repeai,  bt  Iuplica- 

TION. 

Acts  1903,  p.  310,  c.  101,  making  it  unlaw- 
ful to  allow  live  stock  to  ran  at  large,  and  mak- 
ing the  owner  liable  for  ail  damages  done  by 
such  stock  while  at  large,  does  not  expressly  re- 
peal Acts  1875,  p.  75,  c.  64  (Shannon's  Code,  §S 
2998-3005),  relating  to  the  erection  of  partition 
fences ;  nor  does  it  repeal  it  by  implication, 
since  there  is  no  inconsistency  between  the  two 
acts. 

3.  Same— "Running  at  Labob"— Statotobt 
Pbovisionb. 

Hogs  escaping  from  the  owner's  field  onto 
the  land  of  an  adjoining  owner  through  a  de- 
fective partition  fence,  which  it  was  the  duty  of 
the  adjoining  owner  to  keep  in  repair,  were  not 
"running  at  large,"  within  Acts  1903,  p.  315,  c. 
151,  making  It  nnlawfnl  to  allow  live  stock  to 
run  at  large. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Animals,  (S  154,  155. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  604-607.1 

Appeal  from  Circuit  Court,  Hamblen  Coun- 
ty;   G.  McHenderson,  Judge. 

Action  for  trespass  to  real  property  by  I. 
N.  Brown  against  E.  B.  Sams.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

James  A.  Carrlger,  for  appellant  McCan- 
iess  &  Tate  and  J.  J.  N.  Sykes,  for  appellee. 

SHIELDS,  .T.  This  is  an  action  of  tres- 
pass, brought  to  recover  damages  to  plain- 
tiff's crop  committed  by  the  defendant's  hogs. 
There  was  Judgment  In  the  trial  court  for 
the  defendant,  and  the  plaintiff  brings  the 
case  to  this  court. 

The  facts  as  found  by  the  trial  Judge  are 
as  follows:  The  plaintiff  and  defendant  own- 
ed adjoining  farms,  and  constructed  upon 
the  dividing  line  a  partition  fence;  each 
agreeing  to  keep  In  repair  a  certain  portion 
of  it  After  some  years,  and  about  two  years 
before  this  suit  was  brought,  the  plaintiff 
notified  the  defendant  verbally  that  he  would 
no  longer  keep  up  his  part  of  the  fence,  and 
allowed  the  same  to  became  defective  and  out 
of  repair.  No  written  notice  was  given  of 
the  plaintiff's  intention  to  withdraw  from  the 
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agreement  or  to  remove  his  part  of  the  fence, 
and  the  defendant  did  not  assent  to  ench 
withdrawal.  The  defendant's  hogs  passed 
from  his  field,  through  that  part  of  the  fence 
which  it  was  plaintiff's  duty  to  keep  up,  Into 
the  field  of  the  latter,  and  injured  the  crop 
growing  thereon,  to  recover  damages  for 
which  this  action  was  instituted. 

Partition  fences  upon  the  line  between  ad- 
joining landowners  may  be  erected  and  kept 
in  repair  at  the  joint  expense  of  the  adjacent 
proprietors.  This  may  be  done  by  agreement 
between  the  parties,  or,  in  the  absence  of 
agreement,  one  party  may  erect  or  repair  the 
fence  and  recover  the  proper  proportion  of 
the  expense  from  the  other.  Code,  H  1688- 
1692;  Shannon's  Code,  ($  2998-3005;  Acts 
1876,  p.  76,  c.  64.  When  the  fence  Is  con- 
structed, the  parties  may  agree  that  each 
keep  a  particular  part  of  the  same  in  repair, 
and  where  such  agreement  is  made  It  is  their 
duty  to  comply  with  it,  and  any  one  falling  to 
discharge  this  duty  is  liable  for  all  damages 
that  may  result  from  such  failure.  Acts 
1876,  p.  76,  c.  64.  These  statutes  are  compul- 
sory on  adjoining  landowners,  where,  as  the 
provisions  in  relation  to  crops  imply,  the 
lands  are  cultivated.  The  fence  in  such  cases 
Is  equally  beneficial  to  both  of  them,  and  the 
statute  requires  that  they  contribute  equally 
to  the  expense  of  constructing  and  maintain- 
ing it.  Neither  has  the  right  to  remove  such 
a  fence,  or  fall  to  keep  his  part  of  it,  when 
there  is  agreement  to  that  effect.  In  repair. 

The  cases  of  Glowers  v.  Sawyers,  1  Head, 
157,  and  Stallcup  v.  Bradly,  3  Cold.  407,  were 
decided  before  the  statute  of  1876  was  enact- 
ed. Acts  1897,  p.  243,  e.  96,  applies  only  to 
cases  where  the  fence  used  as  a  partition 
fence,  or  a  part  of  it.  Is  entirely  upon  the 
lands  of  one  of  the  adjoining  proprietors,  and 
such  proprietor  is  the  owner  of  the  fence. 
In  such  a  case  under  that  act  the  owner  of 
the  fence  may  remove  it  by  consent  of  the 
other  proprietor,  or  after  six  months'  notice' 
in  writing  of  hla  intention  to  do  so.  It  has 
no  application  to  a  partition  fence  construct- 
ed upon  the  boundary  line  and  kept  in  repair 
at  the  joint  expense  of  the  proprietors  under 
the  provision  of  the  Code  and  the  act  of  1876. 
Such  a  fence  is  the  joint  property  of  both 
proprietors,  and  neither  has  the  right  to  re- 
move it  or  any  part  of  it. 

It  was  therefore  the  duty  of  the  plaintiff 
to  have'  kept  his  part  of  the  partition  fence 
between  his  lands  and  those  of  the  defendant 
in  repair,  and,  the  damages  to  his  crop  hav- 
ing resulted  from  a  failure  to  discharge  this 
duty,  he  la  without  remedy. 

The  plaintiff,  however,  insists  that  the  de- 
fendant Is  liable  for  trespass  committed  by 
the  hogs  under  chapter  151,  p.  316,  of  the 
Acts  of  1903,  which  it  is  admitted  applies  to 
Hamblen  county,  making  it  unlawful  to  allow 
live  stock  to  run  at  large  and  the  owner  liable 
for  all  damages  done  by  such  stock  while  at 
large.  We  do  not  think  so.  This  statute 
does  not  repeal  those  in  relation  to  partition 


fences.  There  is  no  express  repeal.  It  is  not 
done  by  necessary  implication  because  there 
is  no  inconsistency,  and  the  two  statutes  can 
well  stand  together.  Fisher  v.  Baldrldge,  91 
Tenn.  418,  19  8.  W.  227;  McCampbell  v. 
State,  116  Tenn.  107,  93  S.  W,  100.  The  latter 
act  creates  a  g^-eater  necessity  for  partition 
fences  than  existed  before  It  was  passed.  It 
requires  the  owner  of  live  stock  to  keep  it 
confined,  and  partition  fences  are  necessary 
in  many  cases  for  this  purpose.  Cases  may 
occur  where  one  of  the  adjoining  proprietors 
may  not  wish  to  confine  stock  upon  his  prem- 
ises, but  under  our  system  of  agriculture  they 
are  rare.  Again,  the  defendant's  hogs  were 
not  running  at  large,  but  in  bis  field,  and  es- 
caped upon  the  premises  of  the  plaintiff  by 
the  failure  of  the  latter  to  keep  up  his  part 
of  the  Joint  fence.  He  cannot  complain  of 
an  injury  the  direct  result  of  his  own  wrong. 
There  is  no  error  in  the  judgment  of  the 
circuit  court,  and  it  is  affirmed,  with  cost 


ARKANSAS  CENT.  R.  CO.  t.  FAIN. 
(Supreme  Court  of  Arkansas.    March  30,  19(^.) 

1.  Railroads— Cbossi NO  Acciuknt— Contbib- 

tJTOBY  NEOLIQENCE. 

Plaintiff,  who  was  deaf,  approached  defend- 
ant's railroad  track  at  a  crossing  between  2  and 
3  o'clock  p.  m.,  and  as  he  reached  the  track 
placed  his  foot  on  a  tie  or  rail,  and  stooped  over 
as  in  the  act  of  tyine  his  shoe.  As  he  approach- 
ed the  track,  he  looked  both  ways  and  saw  no 
engine  or  train,  but  made  no  further  eifort  to 
keep  a  lookout,  and  remained  in  such  position 
while  the  engine  that  struck  him  moving  at 
from  6 'to  12  miles  per  hour  ran  from  180  to 
295  feet  before  striking  him.  Held,  that  plain- 
tiff was  negligent  as  a  matter  of  law. 

[Eid.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  41.  Railroads,  H  1043-1066.] 

2.  Same— iNSTBDCTioNS— DiscoviBED  Peril. 

The  court  should  have  charged  that  plaintiff 
was  negligent,  and  then  submitted  defendant's 
duty  after  discovering  plaintiff  in  a  dangerous 
position  on  or  in  close  proximity  to  the  track. 

Appeal  from  Circuit  Court,  Logan  County ; 
Jeptha  H.  Evans,  Judge. 

Action  by  M.  A.  Fain  against  the  Arkan- 
sas Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Oscar  L.  Miles  and  Lovlck  P.  Miles,  for 
appellant.    M.  A.  Fain,  pro  se. 

BATTLE.  J.  M.  A.  Fain  sued  the  Arkan- 
sas Central  Raitroad  Company  in  the  Logan 
circuit  court  for  damages  in  the  sum  of  |2.- 
000  on  account  of  injuries  caused  by  a  train 
of  defendant  knocking  him  off  its  track  at  a 
public  street  crossing  in  the  town  of  Paris, 
in  this  state.  The  defendant  denied  that  It 
was  guilty  of  negligence,  and  pleaded  the 
contributory  negligence  of  plaintiff. 

The  undisputed  facts  in  the  case  are,  in 
part,  as  follows:  Plaintiff  was  deaf.  Be- 
tween 2  and  3  o'clock  in  the  afternoon  he  ap- 
proached the  railroad  track  of  the  defendant 
at  a  place  where  a  street  in  Paris  crossed  It. 
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Wben  he  reached  the  track  he  placed  his  foot 
on  a  tie  or  rail  In  the  track,  and  stooped  over 
as  If  in  the  act  of  tying  his  shoe.  As  he  ap- 
proached the  track  he  looked  both  ways  and 
saw  no  engine  or  train.  While  In  the  stoop- 
ing position  he  made  no  efFort  to  keep  a  look- 
oat,  bnt  remained  in  this  position  while  an 
engine  of  defendant  moving  at  the  rate  from 
6  to  12  miles  an  hoar  ran  from  180  to  296 
feet  and  Btrack  him.  He  testified:  "I  know 
when  I  walked  up  the  track  I  looked  either 
way  to  see  whether  there  was  a  train.  There 
was  no  obstrnction  on  the  track.  I  did  not 
see  anything  either  way.  There  was  no  en- 
gine or  train  ylslble  either  way.  I  felt  some- 
thing on  my  1%,  and  I  put  my  foot  upon  a 
tie  to  see  what  it  was,  and  to  take  whatever 
it  was  off  my  leg.  Then  the  next  I  knew 
there  was  a  reflection  of  the  eng^lne  as  I 
stepped  or  tnmed  eastward.  The  reflection 
ot  the  engine  came  into  my  eye,  and  I  Just 
only  had  time  to  throw  up  my  bands."  Had 
be  looked  as  he  should  have  done  he  would 
have  seen  the  engine  of  defendant  in  time  to 
have  avoided  injury.  He  did  not  do  so,  in 
<«nsequence  of  which  he  was  injured.  He 
was  unquestiouably  guilty  of  contributory 
negligence.  Yet  the  court  submitted  to  the 
Jury,  in  instructions  given  over  objections  of 
the  defendant,  the  question  as  to  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence. It  should  have  instructed  the  Jury 
that  he  was  guilty  of  contributory  negli- 
gence, and  then  as  to  the  duty  of  the  defend- 
ant after  It  discovered  him  upon  or  in  close 
proximity  to  the  track.  Instructions  upon 
what  constituted  contributory  negligence  tend- 
ed to  mislead  the  Jury,  and  the  court  erred 
in  giving  them. 

The  result  of  the  trial  was  a  Judgment  In 
favor  of  the  plaintiff  for  $275.  It  is  reversed, 
and  the  cause  Is  remanded  for  a  new  trial. 


PLUMLEE  V.  ST.  LOUIS  SOUTHWEST- 
ERN R.  CO. 

(Supreme  Court  of  Arkansas.     Feb.  17,  1908.) 

1.  Appeai^— Reskbvation  in  Lower  Coubt— 
Exceptions— Necessity. 

Where  no  exceptions  to  instructions  were 
saved,  any  error  therein  was  waived. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  2,  Appeal  and  Error,  g{  1516-1532.] 

2.  New  Tbiai^^bounds— Subpbise. 

The  doctrine  of  surprise  as  ground  for  a 
new  trial  does  not  apply  to  the  testimony  of 
witnesses  of  the  opposite  party,  nor  to  evidence 
introduced  by  such  party,  where  the  same  tends 
to  support  the  issues  joined,  and  is  such  as 
might  reasonably  have  been  anticipated. 

[Ed.  Note.— For  cases  in  Mint,  see  Cent.  Dig. 
vol.  37,  New  Trial,  ff  177-183.] 

3.  Appeal— Pboceedinos  at  New  Tbiai.— Re- 
ception OF  Evidence— Witnesses. 

A  witness  may  testify  on  the  second  trial 
t>t  a  cause,  who  did  not  do  so  on  the  first  trial, 
providing  the  testimonv  be  confined  to  the  Is- 
soes  raised  by  the  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {  4715.] 


4.  New  TbiaI/— Grounds— Newlt  Dibcovkb- 
BD  Evidence— Impeachment  of  Witness. 

Newly  discovered  evidence,  which  only  goes 
to  impeach  the  credibility  of  a  witness,  is  not 
ground  for  a  new  trial. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §S  221-223.] 

5.  WiTNESSEB    —    EkAMINATION    —    LEADIHO 

QuEsrriONS. 

It  lies  in  the  discretion  of  the  trial  court 
to  permit  a  party  to  ask  his  own  witness  lead- 
ing questions. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  50,  Witnesses,  {  795.] 

6.  EviDENOB— Opinion   Evidence  —  Matters 
or  Fact. 

It  is  not  error  to  refuse  to  permit  a  wit- 
ness to  make  general  statements  amounting  to 
an  opinion,  where  the  facts  upon  which  the  opin- 
ion was  based  could  have  been  adequately  de- 
scribed to  the  jury  without  expressing  an  opin- 
ion. 

[Eld.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  20,  Evidence,  S{  214&-a85.] 

7.  Same— Evidence  at  Formes  TriaI/— Ad- 

MISaiON. 

It  is  not  error  to  refuse  to  allow  the  testi- 
mony of  a  witness  taken  at  a  former  trial  to  be 
read  to  the  jury,  where  the  witness  is  present. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voi.  20,  Evidence,  {{  2406,  2407.] 

8.  New  Trial — Grounds— Newlt  Dibcoveb- 
ED  Evidence— Cumulative  Evidence. 

A  new  trial  will  not  be  granted  to  admit 
testimony  which  is  merely  cumulative. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  i{  218-^.] 

Appeal  from  Circuit  Court,  Monroe  County; 
Eugene  Lankford,  Judge. 

Action  by  J.  H.  Plumlee,  administrator, 
against  the  St  Louis  Southwestern  Railroad 
Company.  Judgment  for  defendant,  and  from 
an  order  overruling  a  motion  for  a  new  trial 
plaintiff  appeals.    AfiSrmed. 

The  motion  for  a  new  trial  referred  to  In 
the  statement  by  the  court  is  as  follows: 

"Plaintiff  moves  the  court  to  grant  him  a 
new  trial  herein.  He  states:  That  the  rea- 
sons are  apparent  why  the  same  should  be 
granted.  That  the  great  variance  in  the  testi- 
mony of  this  trial,  especially  by  the  defend- 
ant's witnesses  and  their  testimony  at  the 
former  trial,  which  was  appealed  to  the  Su- 
preme Court,  Is  alone  sufficient  to  indicate  to 
the  court  that  a  fair  and  Impartial  trial  has 
not  been  heard  herein. 

"(1)  The  verdict  is  contrary  to  law. 

"(2)  The  verdict  la  contrary  to  the  evidence 
herein. 

"(3)  The  verdict  is  contrary  to  the  law  and 
the  evidence. 

"(4)  The  court  erred  In  modifying  the  third 
instruction  as  asked  for  by  plaintiff. 

"(5)  The  court  erred  in  giving  the  tenth  In- 
struction for  defendant,  which  is  written  on 
manila  paper,  'City  56  Ark.  206  at  the  top,' 
as  said  Instruction  was  confusing. 

"(6)  The  plaintiff  was  taken  by  surprise  by 
the  evidence  of  one  Watklns,  the  section  fore- 
man, that  Bald  section  foreman  had  been  sued 
Jointly  with  the  other  defendants  herein,  and 
summons  had  been  iasned  from  the  circuit 
clerk  of  this  county  to  the  sheriffs  of  the  fol- 
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lowing  counties :  Clay,  Green,  Craighead, 
Jefferson,  Ouacblta,  and  Miller— but  said  sher- 
iffs failed  to  find  said  Watklus  at  the  former 
trial,  or  at  this  trial. 

"(7)  The  defendant  was  surprised  by  the 
testimony  of  any  and  ail  witnesses  for  the  de- 
fense, especially  Ed  Roland  and  one  Peal,  who 
said  the  car  was  running  at  the  rate  of  15 
miles  an  hour,  and  the  said  H>d  Roland  and 
all  other  witnesses  at  the  former  trial  testified 
that  said  car  was  not  running  over  8  or  10 
miles  an  hour,  as  the  records  in  the  former 
trial  and  which  the  transcript  to  the  Supreme 
Court  fully  show,  which  former  testimony 
plaintiff  asks  to  be  considered,  and  he  here 
Introduces  transcript  in  this  case  In  evidence 
upon  this  motion. 

"(8)  He  states  that  said  Ed  Roland  also 
testiUed  at  the  former  trial  in  regard  to  the 
wheels  being  fastened  to  the  front  axles 
as  follows:  Question:  'How  were  the  front 
wheels  fastened  to  the  axle,  the  front  wheels 
the  way  they  were  going?  Answer:  Why, 
they  had  some  play.  They  were  the  cog 
wheels,  and  they  have  to  have  some  play  In 
order  to  run  the  car.' 

"(9)  They  were  taken  by  surprise  by  the 
testimony  of  one  Peal,  who  was  never  Intro- 
duced as  a  witness  before,  and  who  testified 
that  said  car  was  running  at  the  rate  of  15 
miles  an  hour.  But  said  Peal  had  stated  to 
other  parties,  as  plaintiff  has  learned  since 
the  trial  herein,  that  said  car  was  not  running 
at  the  rate  of  over  8  or  10  miles  an  hour,  and 
at  other  times  be  states  that  he  had  no  Idea 
at  all  what  rate  of  speed  the  car  was  running. 

"(10)  They  state  as  to  the  testimony  of  one 
Huddleston,  who  claimed  to  be  special  section 
foreman  of  that  section  in  March  prior  to  the 
accident,  that  said  testimony  was  misleading, 
and  said  witness  had  never  been  summoned 
before  In  this  case. 

"(11)  Plaintiff  states  that  he  did  not  know 
that  said  Watkins  had  come  back  into  this 
country,  as  It  was  admitted  that  he  had  been 
living  in  Kansas  ever  since  the  summer  after 
the  Injury.  That  the  plaintiff,  the  adminis- 
trator herein,  nor  the  plaintiff's  attorney,  did 
not  know  said  Watkins  was  in  attendance  as 
a  witness  until  after  the  trial  bad  begun,  and 
then  neither  knew  him  when  they  saw  him. 
That  said  Watkins  testified  that  the  car  was 
in  good  condition  in  every  way,  and  that 
there  were  no  defects  In  any  way,  which  was 
not  only'a  surprise  to  the  plaintiff,  but  which 
was  false.  That  immediately  after  the  trial 
was  over  the  plaintiff  had  a  talk  himself 
with  the  said  Watkins  in  the  courthouse 
yard,  in  which  conversation  he  asked  said 
Watkins  why  he  (said  Watkins)  changed 
the  trucks  on  the  car  that  caused  the  Injury 
soon  after  the  accident,  to  which  Watkins 
answered:  That  when  he  went  to  Keevllie 
there  was  an  old  worn-out  hand  car  lying 
on  the  platform  at  Keevllie ;  that  he  did  not 
Imow  how  long  it  bad  been  there;  that  Mr. 
Bamett,  the  road  master,  told  him  that  be 
might  use  any  part  of  the  old  worn-out  car 


for  any  purpose  he  saw  proper ;  that  be  took 
the  pair  of  trucks  off  of  this  old  worn-out 
car,  and  put  it  on  the  new  car,  and  then 
framed  up  the  old  car  and  sent  it  In  to  tbe 
company.  His  reason  for  changing  was  lie- 
cause  one  of  the  axles  on  the  car  be  was 
using  was  sprung.'  This  Is  shown  by  tbe 
affidavit  of  tbe  plaintiff  herein^ 

"(12)  Tliat  on  the  night  on  which  A.  J. 
Hopkins  lay  a  corpse  at  Keevllie  said  Wat- 
kins came  down  to  the  house  where  the 
neighbors  were  sitting  up  with  said  corpse; 
that  said  Watkins  expressed  his  sorrow  at 
the  said  accident,  and  told  one  Kelly  'that 
he  had  condemned  this  car  some  time  prior 
to  the  injury,  and  had  made  requisition  on 
the  company  for  another  car,  but  they  bad 
failed  to  send  him  one.'  This  is  shown  by 
the  afQdavIt  of  said  Kelly. 

"(13)  He  says  that  the  testimony  of  EA 
Roland  at  the  former  trial,  and  the  testi- 
mony at  the  present  trial,  was  confllctlngr 
In  most  all  material  matters,  and  that  be 
here  Introduces  the  records  in  the  former 
trial,  that  is,  the  transcript  of  the  Supreme 
Court  in  this  case,  and  asks  that  it  be  con- 
sidered on  the  hearing  of  this  motion  and 
considered  a  part  of  the  record  herein. 

"(14)  That  the  measures  made  by  W.  A. 
Brady,  the  claim  agent,  where  the  car  Is 
supposed  to  have  left  tbe  track,  are  mere 
speculations,  and  misleading  to  the  jury. 
That  the  defense  changed  Its  theory  entirely 
by  their  expert  testimony,  as  shown  by  the 
records  Introduced  herein.  They  contended, 
then,  the  car  was  derailed  before  by  reason 
of  the  light  load,  and  that  6  to  10  men  were 
an  ordinary  load.  This  theory  they  aban- 
doned. The  defense  admitted  that  15  miles 
an  hour  was  safe  speed,  and  at  the  present 
trial  did  not  admit  that  15  miles  an  hour 
was  safe  speed,  but  was  more  or  less  danger- 
ous. That  the  two  experts,  Huddleston  and 
Davis,  varied  fatally  as  to  the  distance  the 
car  would  have  run  after  leaving  the  track 
when  running  at  the  rate  of  8  or  10  miles  an 
hour,  or  15  to  20  miles  an  hour. 

"(15)  One  expert  claimed  that.  If  running 
over  15  miles  an  hour,  the  car  would  turn  to 
one  side  at  once,  and  would  not  go  any  dis- 
tance up  the  track.  The  other  expert  stated 
that.  If  the  car  went  32  feet,  it  was  running 
more  than  15  miles  an  hour.  That  such 
testimony  was  misleading  and  confusing  to 
the  jury.  Plaintiff  introduces  former  record 
here  to  show  that  defendants  have  changed 
Its  testimony  and  theory  as  to  why  the  car 
left  the  track,  and  the  conflict  In  the  evi- 
dence of  said  expert. 

"(16)  Plaintiff  was  taken  by  surprise  by 
the  evidence  of  said  Watklus,  the  section 
foreman,  of  Huddleston  and  Peal  who  had 
never  been  Introduced  before,  and  plaintiff 
did  not  know  that  they  were  witnesses  un- 
til after  the  trial  began. 

"(17)  They  state  that  they  did  not  know 
until  since  the  trial  that  they  could  prove 
by  Kelly  that  Watkins  had  condemned  tbe 
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car  prior  to  the  Injury,  nor  could  they  bavo 
learned   same   by   any  reasonable   diligence. 

"(18)  Plaintiff  states  they  asked  time  to 
get  proper  testimony  to  show  that  Ed  Ro- 
land's statements  and  the  other  witnesses  in 
this  case  were  Incorrect,  as  the  records  In 
dils  case  show. 

"(19)  They  state  that  the  evidence  as 
shown  by  J.  H.  Plumlee's  affidavit  and  Kel- 
ly's affidavit  was  newly  discovered  evidence 
since  the  trial  herein. 

"(20)  Plaintiff  flies  the  affidavit  of  J.  D. 
Hood,  which  shows  that  said  car  was  defect- 
ive at  the  time  of  the  injury,  which  testi- 
mony the  plaintiff  has  learned  since  the 
trial  herein. 

"(21)  They  ffie  the  affidavit  <rf  G.  B.  Ftill- 
er,  which  shows  that  Ed  Roland  swore  the 
da^  of  the  coroner's  Inquest  that  the  car  was 
not  running  over  8  or  10  miles  an  hour; 
that  the  car  was  out  of  repair,  and  should 
have  been  burned  up  long  before  the  injury ; 
also  that  there  was  a  low  joint  at  the  place 
the  car  left  the  track  of  three-quarters  of 
an  Inch. 

"(22)  They  ask  leave  to  file  the  affidavits 
of  other  parties  showing  that  Ed  Roland 
and  Watkins,  the  section  foreman,  both  knew 
that  the  car  was  out  of  repair  prior  to  the 
Injury,  and  that  the  section  foreman  had 
condemned  the  car  prior  to  the  Injury.  Tbey 
may  desire  to  Introduce  some  witnesses  be- 
fore the  court  on  the  hearing  of  this  motion. 

"Wherefore  plaintiff  states  that  it  is  ap- 
parent that  a  fair  and  impartial  trial  has 
not  been  had  herein.  They  pray  that  a  new 
trial   be  granted." 

Additional  grounds  for  motion  for  new 
trial: 

"(1)  That  Ed  Roland  soon  after  the  Injury 
herein  told  S.  R.  Hicks  that  the  car  on  which 
Hopkins  was  killed  was  'unsafe',  which  la 
shown  by  the  affidavit  of  said  Hicks  filed 
berein,  and  that  plaintiff  never  knew  of  said 
testimony  until  after  trial,  and  no  amount  of 
diligence  would  have  obtained  same. 

"(2)  Also  that  said  Watkins  stated  to  said 
Hicks  that  said  car  was  'unsafe.'  That  Wat- 
kins was  on  said  car  when  the  cogs  slipped 
and  caused  the  car  to  derail.  Said  Hicks  al- 
so knew  when  the  trucks  were  changed  just 
after  the  Injury  and  a  pair  of  old  worn-out 
trucks  put  on,  which  trucks  came  off  of  a 
push  car.  He  also  knew  that  the  axle  of  this 
car  was  sprung. 

"(3)  Tbtit  he  flies  the  affidavit  of  J.  N. 
O'Hare,  which  supports  that  of  Hicks.  That 
the  evidence  of  3.  D.  Hicks,  Fuller,  Ellas  Kel- 
ly, S.  R.  Hicks,  and  J.  N.  O'Hare,  and  the 
admission  of  Watkins  to  the  plaintiff,  are  all 
newly  discovered  evidence  since  the  trial 
herein,  and  that  no  diligence  would  have  de- 
veloped same  prior  to  trial. 

"(4)  Court  erred  in  not  allowing  plaintiff 
to  refresh  witness  O'Rear's  mind  by  reading 
bis  former  statement 

"(5)  Court  erred  in  excluding  from  jury 
message  from  Peck,  superintendent,  about  re- 


moving tree,  as  stated  by  witness  Thompson. 

"(6)  Court  would  not  permit  plaintiff  to 
ask  defendant's  witnesses,  'if  they  would 
swear*  thus,  and  allowed  defendants  to  ask 
plaintifrs  witnesses  similar  questions. 

"(7)  Court  erred  In  not  alleging  plaintiff 
to  lead  witness  Thompson  on  re-examlnatlon 
on  new  matter.  Also  to  ask  Thompson  if  th« 
defects  he  named  would  not  derail  a  car  run- 
ning at  rate  of  8  or  10  miles  per  hour.  The 
court  erred  In  excluding  testimony  of  Mr. 
Morgan  about  'play  on  the  w4ieels  on  axles, 
boxing  being  loose,  bed  loose,  frame  loose, 
and  that  be  would  not  sign  Brady's  state- 
ment' 

"(S)  Court  erred  in  excluding  questions  and 
answers  of  McCay  about  Hopkins  being  pres- 
ent or  not  being  present  when  defects  were 
discussed. 

"(9)  Erred  In  allowing  defendant  to  prove 
use  of  car  after  injury  or  accident  In  going 
to  Clarendon  and  Brinkley,  and  In  other  man- 
ner, and  not  allowing  plaintiff  to  show  bad 
condition  after  accident 

"(10)  Court  erred  In  allowing  different  state- 
ments to  be  read  to  the  jury  as  evidence. 
That  whole  trial  was  unfair  to  plaintiff. 

"Court  erred  In  allowing  or  giving  any  new 
instructions,  as  the  law  in  this  case  bad  been 
settled." 

He  therefore  prays,  as  heretofore  prayed, 
that  he  be  granted  a  new  trial. 

The  copy  of  the  petition  or  complaint  is  as 
follows : 

"Your  petitioner,  the  plaintiff  herein,  states 
that  he  has  discovered  grounds  for  a  new 
trial  since  the  trial  of  this  case.  He,  there- 
fore, petitions  the  court  to  grant  him  a  new 
trial,  and  for  grounds  says : 

"That  he  can  prove  by  competent  testimony 
that  John  Watkins,  the  foreman  In  charge  of 
the  section  at  the  time  of  the  injury,  that 
•said  Watkins  had  condemned  the  car,  and  bad 
ordered  another  car  In  its  place.  That  said 
Watkins  states  that  the  car  that  caused  the 
accident  and  injury  was  nothing  but  an  old 
'wreck,'  or  made-over  car,  and  dangerous  to 
work  wltlL  That  It  was  unsafe.  That  he 
(Watkins)  had  taken  the  wheels  off  of  an  old 
worn-out  push  car  and  placed  It  upon  this 
hand  car;  l^ey,  the  wheels  of  the  push  car, 
being  safer  and  better  than  those  on  the  band 
car. 

"That  he  can  prove  that  said  Watkins 
made  this  statement  to  several  different  per- 
sons at  the  time  of  the  Injury,  as  well  as 
Immediately  after  the  Injury.  He  further 
states  that  said  Watkins  told  other  parties 
that  the  said  band  car  was  nothing  but  an 
old  'scrap  car,'  and  was  dangerous,  and  that 
he  had  ordered  a  safe  car  to  be  sent  on  that 
section. 

"That  he  can  prove  that  said  Watkins  told 
other  witnesses  that  he  took  the  axles  off  of 
the  car  or  changed  the  axles  on  this  car  be- 
cause the  ones  that  they  were  using  were  not 
safe.  That  tbey  were  unsafe  at  the  time  of 
the  acc-Ident  or  injury  of  A  J.  Hopkins,  and 
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was  one  of  the  things  tbat  cansed  the  de- 
railment of  the  car  at  the  time  of  the  injury. 

"That  he  can  prove  by  several  witnesses 
that  Ed  Roland,  who  was  Injured  at  the  same 
time  and  on  the  same  car  with  Hopkins,  tbat 
Ed  stated  to  these  witnesses  that  the  car  that 
caused  the  injury  to  himself  and  Hopkins 
was  an  old  'wreck' ;  that  It  was  a  dangerous 
car,  and  that  Roland  warned  others  not  to 
use  It  or  run  It  on  account  of  It  being,  dan- 
gerous. 

"Plaintiff  further  charges  that  since  this 
suit  was  brought  In  this  case  J.  H.  Watkins 
left  the  country,  and  at  the  first  trial  of  this 
cause  the  attorney  for  the  defendant  railway 
company  not  only  admitted  in  open  court,  but 
put  it  on  the  records  at  the  first  trial,  tbat 
he  (said  attorney)  a<nd  his  company  did  not 
know  where  the  said  Watkins  was;  that 
they  were  not  able  to  find  him;  that  they 
had  been  making  diligent  search  for  him  a 
long  time,  but  with  no  avail. 

"Therefore  your  plaintiff  alleges  that  tb^ 
were  not  only  taken  by  surprise  at  the  testi- 
mony at  said  Watkins  at  the  last  trial,  but 
that  counsel  for  plaintiff  did  not  know  that 
said  Watkins  was  in  the  county  of  Monroe, 
or  even  In  the  world,  until  the  day  of  the 
last  trial.  That  it  will  be  seen  from  the  tes- 
timony of  said  Watkins  himself  that  he  bad 
been  gone  from  this  county  since  a  short 
time  after  the  injury,  and  had  been  and  was 
then  in  Kansas.  Further  that  the  said  Ed 
Roland  changed  his  testimony  in  this  so  ma- 
terially from  his  former  testimony  that  It 
was  extremely  damaging  to  the  plaintiff.  He 
states  further  that  he  can  prove  and  will 
prove  on  the  hearing  herein  that  the  said  Ed 
Roland  stated  that  the  car  was  not  running 
at  a  greater  rate  of  speed  than  10  miles  an 
hour.  That  be  made  this  statement  time  aft- 
er time  during  the  6  mouths  after  the  injury. 

"He  further  states  that  he  can  prove  that' 
'old  man  Peal,'  who  got  on  the  car  with  the 
men  at  the  time  of  tlie  Injury,  stated  that 
said  car  was  not  running  over  8  or  10  miles 
an  hour  at  the  time  of  the  injury.  He  ex- 
pects further  to  prove  that  the  said  Watkins 
knew  at  the  time  that  one  axle  was  sprung 
before  the  injury ;  that  the  running  gear  was 
out  of  order ;  that  the  lever  at  times  was  In 
a  dangerous  condition ;  that  the  flanges  were 
too  short;  that  the  cogs  frequently  slipped; 
and  that  there  was  a  flat  place  on  one  of  the 
wheels ;  also  that  Ed  Roland  knew  and  stat- 
ed that  the  axle  was  sprung,  that  the  cogs 
would  slip,  and  tbe  flanges  were  too  short 

"Wherefore  he  prays  the  court  to  grant  him 
a  new  trial,  and  prays  for  any  other  orders 
and  reliefs." 

This  action  was  commenced  on  October 
20,  1903.  and  it  was  alleged  tbat  the  plain- 
tiff's intestate  was  killed  April  28,  1902, 
while  in  tbe  service  of  the  defendant  as 
a  section  hand,  by  reason  of  a  derailment 
of  a  hand  car.  It  is  alleged  that  the  hand 
car  was  defective  and  unfit  for  use.  The 
defendant  admitted  that  the  plaintiff's  in- 


testate was  killed  at  the  time  alleged,  bat 
denied  tliat  he  was  killed  on  account  of  tbe 
negligence  of  it,  or  its  employes,  or  on 
account  of  a  defective  hand  car  or  track, 
and  averred  that  the  injury  resulted  from 
the  negligence  of  the  deceased  and  tiis  co- 
employes.  This  is  the  second  appeal  in 
this  case.  Reference  is  made  to  the  form- 
er opinion  reported  in  78  Ark.  147,  95  S.  W. 
442,  for  a  more  detailed  statement  of  the 
facts.  Plaintiff  filed  a  motion  for  a  new 
trial,  and  also  an  additional  motion  for  a 
new  trial,  in  proper  form,  which  the  report- 
er will  set  out  This  was  overruled  by 
the  court,  and  plaintiff  has  appealed. 

H.  A.  Parker,  for  appellant  Sam  H. 
West  and  J.  C.  Hawthorne,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  No  exceptions  were  saved  to  the  instruc- 
tions of  the  court  and  therefore,  by  a  famil- 
iar rule  of  practice,  error,  if  any  occurred, 
was  waived.  Ray  v.  Light,  34  Ark.  421. 
There  was  sufficient  testimony  to  support 
the  verdict  of  the  Jury.  This  disposes  of  the 
first  five  assignments  of  error. 

2.  The  6th,  7th,  9th,  10th,  11th,  IStli,  and 
16th  assignments  of  error  are  not  well  taken. 
"Tbe  general  rule  is  that  the  doctrine  of 
surprise  does  not  apply  to  tbe  testimony  of 
witnesses  of  the  opposite  party,  nor  to  evi- 
dence introduced  by  such  party,  where  tbe 
same  tends  to  support  the  Issues  Joined,  and 
Is  such  as  might  reasonably  have  been  antic- 
ipated." Petty  V.  State,  76  Ark.  519,  89 
S.  W.  466.  Tbe  grounds  of  surprise  by  the 
evidence  of  Watkins,  Peal,  and  Huddlestou 
seems  to  consist  in  the  fact  that  their  evi- 
dence tended  to  contradict  the  evidence  of 
the  plaintitTs  witnesses.  This  might  have 
been  reasonably  expected.  True  these  wit- 
nesses were  not  present  and  did  not  testif)^ 
at  the  former  trial.  But  there  is  no  rule 
of  law  to  confine  parties  to  the  same  wit- 
nesses and  to  the  same  testimony  on  tbe 
second  as  on  the  first  trial.  All  that  Is 
required  is  that  the  testimony  be  confined 
to  issues  raised  by  the  pleadings,  and  that 
was  done  in  this  case. 

3.  Tbe  surprise  in  the  testimony  of  Ed 
Roland  consists  in  the  contenti<n  that  there 
was  a  difference  In  his  testiniony  in  tbe 
two  trials  as  to  the  speed  of  the  band  car 
at  the  time  of  the  accident  The  only  pur- 
pose of  the  newly  discovered  evidence  wws 
to  Impeacb  his  credit  as  a  witness,  and 
this  has  been  repeatedly  held  not  to  be  a 
ground  for  a  new  trial  in  such  cases.  Mink- 
witz  V.  Steen,  36  Ark.  260;  Jones  v.  State, 
72  Ark.  404,  80  S.  W.  1088,  snd  cases  cited. 

4.  Error  is  assigned  because  the  court  did 
not  allow  plaintiff  to  lead  the  witness  Thomp- 
son, and  l>ecause  the  testimony  of  Morgan 
mentioned  in  the  seventh  assignment  was  ex- 
cluded from  the  Jury.  An  inspection  of  the 
record  shows  that  the  plaintiff  was  examin- 
ing the  witness  Morgan  by  asking  him  lead- 
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ing  questions,  and  tbe  court  only  stopped 
tbat  form  of  examining  tbe  witness.  It  Is 
wltbln  the  discretion  of  tbe  trial  court  to 
permit  or  not  to  permit  a  party  to  ask  bis  own 
witness  leading  questions.  Wallace  v.  Bern- 
helm,  63  Ark.  108,  37  S.  W.  712;  Scott  v. 
State,  75  Ark,  142,  86  S.  W.  1004.  We  do 
not  think  the  court  abused  its  discretion  in 
that  regard. 

5.  ESrror  Is  assigned  because  tbe  court 
did  not  permit  the  witnesses  to  state  gen- 
erally tbat  tbe  car  wns  In  bad  condition.  Tbe 
record  shows  tbat  this  was  excluded  as  be- 
ing the  opinion  of  tbe  witnesses;  hence  tbe 
ruling  of  the  court  was  correct,  for  the 
facts  upon  which  the  opinion  was  based 
could  have  been  adequately  described  to  tbe 
Jury  by  the  witnesses  without  expressing 
their  opinions.  Continental  Casualty  Co.  v. 
Todd,  82  Ark.  215,  101  S.  W.  168;  Tiffin  v. 
St  I*,  I.  M.  &  Sou.  Ry.  Co.,  78  Ark.  65,  93  S. 
W.  564 ;  Railway  Co.  v.  Yarborough,  56  Ark. 
612,  20  S.  W.  510.  The  record  shows  that 
the  court  permitted  the  witnesses  to  fully 
describe  the  condition  of  the  car,  and  only 
excluded  general  statements,  which  merely 
amounted  to  an  expression  of  opinion. 

&  It  Is  contended  that  the  court  erred  in 
not  allowing  plalntier  to  refresh  witness 
(yRear's  mind  by  reading  bis  former  state- 
ment The  record  on  this  point  Is  as  follows: 
"Q.  (by  the  Court).  You  say  Mr.  Parker 
read  this  evidence  over  to  you  when?  A.  He 
read  it  over  to  me  yesterday  evening."  Mr. 
Parker,  plaintifTs  counsel,  resuming:  "Q.  In 
reading  It  over  yesterday,  you  admitted  what 
was  read  to  be  true,  didn't  you?  (Defense 
objects  to  the  manner  of  questioning  the  wit- 
ness. Plaintiff  asks  permission  to  read  to 
the  Jury  witness'  testimony  in  the  former 
trial.  Objected  to  by  the  defense.)"  The 
court  was  right  in  not  allowing  the  testimony 
of  the  witness  taken  at  a  former  trial  to  be 
read  to  tbe  Jury,  the  witness  being  present 
at  the  trial.  Railway  Co.  v.  Sweet,  60  Ark. 
550,  31  S.  W.  571.  It  cannot  be  claimed  tbat 
It  was  offered  to  refresh  the  recollection  of 
the  witness,  for  the  whole  of  bis  testimony 
taken  at  the  former  trial  was  asked  to  be 
read  to  tbe  Jury.  This  was  asking  it  to  be 
considered  as  independent  testimony.  Fbce- 
nlx  Ins.  Co.  v.  Public  Parks  Amusement  Co., 
63  Ark.  187,  37  8.  W.  959. 

At  a  sul»equent  term  of  the  court  appel- 
lant filed  a  i>etltion  for  a  rehearing,  but  sub- 
stantially tbe  same  grounds  are  alleged  as 
are  given  in  the  two  motions  for  a  new  trial 
filed  at  tbe  term  of  the  court  at  which  the 
case  was  tried. 

Tbe  main  contention  of  appellant  for  a  new 
trial  Is  his  surprise  at  the  appearance  of  Wat- 
kins  at  the  trial,  and  the  contradictions  to  his 
testimony  discovered  after  the  trial.  Wat- 
kins'  testimony  was  directed  to  tbe  issues 
Joined  by  the  pleadings,  and  was  but  cumula- 
tive of  the  testimony  adduced  by  the  defend- 
ant at  tbe  first  trial,  and  tbe  newly  discov- 


ered testimcmy  only  goes  to  tb«»  impeachment 
of  bis  credibility  as  a  witness. 

Watklns'  testimony  being  merely  cumula- 
tive of  the  testimonj-  adduced  at  the  first 
trial,  the  motion  for  a  new  trial  does  not 
come  within  tbe  rule  announced  In  Mutual 
Life  Ins.  Co.  v.  Parrish,  66  Ark.  612,  62  S.  W. 
438. 

Judgment  affirmed. 


DURFEY  V.  THALHEIMBR  et  al. 
(Supreme  Court  of  Arkansas.    March  9,  190S.) 

1.  Nuisance— LivEBT  Stable. 

A  livery  stable  in  a  city  or  town  is  not  nec- 
essarily nor  prima  facie  a  nuisance,  but  may 
become  so  by  the  manner  in  which  it  is  con- 
structed or  conducted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  {{  14,  24.] 

2.  Sake}— BiTBDEN  or  Pboof. 

In  a  suit  to  have  a  livery  stable  in  a  city 
declared  a  nuisance,  and  for  its  abatement  and 
damages  to  plaintiffs'  adjoining  property,  etc., 
the  burden  vra.a  on  plaintiffs  to  prove  that  the 
stable  deprived  them  of  the  comforts  of  home, 
or- rendered  life  in  their  home  uncomfortable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  {  84.] 

3.  Same— Weight  of  Evidence. 

Where,  in  an  action  by  an  adjoininj^  pro- 
prietor to  abate  a  livery  stable  as  a  nuisance 
and  for  damages,  tbe  preponderance  of  the  evi- 
dence showed  that  the  stable  was  sanitary  and 
operated  in  a  proper  manner,  complainants  were 
neither  entitled  to  an  injunction  nor  to  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  {  89.] 

4.  SAIOC— AXrTEBATION   OF  BUII.DINO. 

Where  defendants  constructed  a  bri(^  liv- 
ery stable  on  a  lot  adjoining  that  on  which 
plaintiffs'  residence  was  located,  the  construction 
of  the  wall  next  to  plaintiffs'  building,  with 
windows  opening  opposite  and  within  a  few  feet 
of  plaintiffs'  bedrooms  was  improper,  and  plain- 
tiffs were  entitled  to  an  injunction  requiring  de- 
fendants to  close  up  such  openings  so  as  to 
make  a  solid  wall. 

Appeal  from  Pulaski  Chancery  Court; 
Jesse  C.  Hart,  Chancellor. 

Suit  by  Frank  Durfey  against  Benjamin 
Thalhelmer  and  another.  From  a  Judgment 
for  plaintiff  for  less  than  the  relief  demand- 
ed, both  parties  appeal.  Reversed  and  re- 
manded, with  directions. 

Geo.  W.  Williams,  for  appellants.  Chas. 
Jacobson,  for  appellee. 

BA17LB,  J.  Frank  Durfey  commenced 
suit  against  Benjamin  and  Sidney  Thalhel- 
mer In  the  Pulaski  chancery  court,  alleging 
in  his  complaint  that  he  was  the  owner  of  a 
certain  house  in  a  residential  part  of  Little 
Rock,  Ark.,  which  bad  been  occupied  by  him- 
self and  his  ancestors  for  many  years;  that 
defendants  had  purchased  certain  adjoining 
lots,  and  intended  to  build  on  tbe  same  a 
brick  livery  stable,  and  to  keep  therein 
mules,  horses,  and  other  stock  and  all  kinds 
of  vehicles,  and  to  operate  it  with  a  large 
mmiber  of  servants,  at  al)  times,  in  the  day 
and  night.    If  built  and  operated  the  stench 
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from  the  animals  and  their  droppings,  dan- 
ger from  fire,  swarms  of  flies,  and  the  noises 
during  the  day  and  night  would  render  It  an 
intolerable  nuisance,  and  greatly  depreciate 
plaintiff's  property,  and  Inflict  upon  him  an 
irreparable  injury,  and  aslied  that  they  be 
restrained  from  erecting  the  stable. 

The  defendants  answered,  and  denied  the 
all^atlons  in  the  complaint,  and  that  the  lots 
mentioned  In  the  complaint  were  In  a  resi- 
dential part  of  Little  Rock,  and  alleged  that 
they  bad  obtained  a  permit  from  the  city  to 
build  the  stable. 

Thereafter  plaintiff  and  bis  wife,  whom  he 
had  married  since  the  institution  of  this  suit, 
flled  a  supplemental  complaint.  In  which  they 
alleged,  in  addition  to  what  was  already  al- 
leged in  the  complaint,  that  the  defendants 
had  erected  on  the  lots  purchased  by  them  a 
two-story  building,  and  were  using  it  as  a 
livery  and  sale  stable,  and  kept  many  horses, 
mules,  and  other  stock  and  all  kinds  of  ve- 
hicles,  and  have  hired  a  large  number  of 
servants,  mostly  negroes,  who  are  boisterous, 
blasphemous,  and  offensive;  that  they  keep 
on  tiand  hay,  grain,  and  other  highly  inflam- 
mable material;  that  they  stable  their  ani- 
mals in  the  second  story  of  the  building, 
where  windows  open  opposite  to  plaintiffs' 
bedrooms,  and  within  a  few  feet;  that  odors 
from  the  animals  and  their  droppings  pour 
into  their  bedrooms  and  make  them  uninhab- 
itable; "that  the  negroes  are  so  placed  that 
they  have  sight  into  the  Interior  of  their  pri- 
vate apartments,  and  could,  with  small  ef- 
forts, pass  into  them  at  any  hour  of  the  day 
or  night;  that  plaintiffs  and  their  children 
are  kept  in  fear  and  dread  of  the  negroes; 
that  defendants  openly  violate  the  Sabbath  by 
operating  the  stable  on  that  day,  thereby 
disturbing  the  quiet  and  rest  of  plaintiffs, 
who  are  members  of  the  Christian  Church; 
that  their  property  has  greatly  depreciated, 
and  has  been  rendered  unfit  for  residence, 
and  has  been  practically  confiscated,  as  they 
cannot  use  or  sell  it,"  and  the  health  of  Mrs. 
Dorfey  has  been  impaired;  and  they  asked 
that  defendants  be  perpetually  enjoined  and 
restrained  from  using  the  building  as  a  sta- 
ble. 

The  defendants  answered,  and  denied  the 
allegations  in  the  supplemental  complaint, 
and  alleged  that  they  obtained  a  permit  from 
the  city  to  build  the  stable,  and  that  it  had 
been  properly  built  and  kept. 

Evidence  was  adduced  by  plaintiffs  tending 
to  prove  that  they  owned  and  occupied  as  a 
residence  the  lots  and  house  thereon  claimed 
by  them  in  their  complaint,  and  defendants 
bad  erected  a  brick  livery  stable  on  lots  ad- 
joining, as  stated  in  the  complaint,  which 
rendered  the  house  of  plaintiffs  ondeslrable 
as  a  boarding  house  or  residence. 

H.  C.  McCain  testified  to  the  following 
effect:  "Has  at  many  times  during  the  night, 
at  different  hours,  heard  negroes  in  front  of 
the  stable  talking  and  laughing.  The  odors 
coming  from  the  stable  are  very  offensive, 


particularly  during  the  very  hot  days,  not  m> 
bad  as  other  stables,  but  if  a  breeze  i» 
blowing  can  smell  It" 

Mrs.  Wilson:  "She  lives  in  60  feet  of  sta- 
ble, on  south  side  of  plaintiffa  The  odor, 
noise  of  btM'ses,  and  ringing  of  bells  wake- 
her  up  often  at  different  times  during  the 
night." 

Mrs.  Banister:  "Resides  at  318  Spring 
street,  little  Rock,  Ark.  Knows  defendants' 
stable  at  the  corner  of  Third  and  Spring 
streets.  Could  not  say  that  the  noise  of  the 
stable  disturbed  her,  but  have  heard  noise 
and  l>eil8,  and  smelt  odors  from  there.  The 
noises  did  not  awaken  her,  as  she  was  a 
sound  sleei>er.  Have  heard  horses  and  mules 
in  the  stable  squealing  and  kicking.  When  it 
is  dry  could  not  smell  odors,  but  can  when 
it  is  damp,  or  the  wind  la  blowing  toward 
her." 

D.  B.  Neal:  "Is  a  physician.  Visited  Mrs. 
Durf^  professionally.  The  livery  stable 
affected  her  health.  While  visiting  her  no- 
ticed the  proximity  of  the  stable  and  the 
noises  from  the  horses  and  negroes,  but  did 
not  notice  any  obnoxious  odors." 

Tillar:  "Thinks  property  of  plaintifte  great- 
ly damaged  In  value  on  account  of  stable." 

Greenwood:  "Occupied  a  room  at  313 
Spring  street  The  odors  from  the  stable  oe~ 
casionally  were  not  very  pleasant" 

The  plaintiffs  sustained  the  allegations  In 
their  complaint  by  their  testimony. 

Dr.  G.  M.  D.  CantreU:  "Practicing  physi- 
cian SI  years.  Knows  the  situation  of  the 
stable  relative  to  residence.  It  is  close. 
Would  say  as  a  pIiyBlcian  that  the  unavoid- 
able effect  ui>on  a  family  living  in  the  house 
of  the  livery  stable,  with  a  numt>er  of  horses 
and  mules  and  attendants,  upon  the  health, 
quietude,  and  enjoyment  of  the  family,  from 
the  noise,  dust  odor,  and  disturbance,  would 
be  about  as  near  a  total  destruction  of  the 
property  (the  residence  near  the  livery  8table> 
as  he  knew  or  could  think  of.  If  his,  he 
would  do  anything  to  get  rid  of  it  Would 
give  it  away — anything  to  get  away  from, 
there." 

Carter  Johnson,  Morehead  Wright  E.  3. 
Bodeman,  B.  Bodeman,  R.  Colbum  Butler, 
and  J.  E.  Turpin,  real  estate  agents,  testi- 
fied that  defendants'  stable  had  not  affected 
the  market  value  of  plaintiffs'  residence. 

Dr.  Anderson  Watklns  testified:  "Is  city 
physician  of  the  city  of  Little  Rock,  and  has 
been  since  1898.  Is  acquainted  with  api)d- 
lants'  stable,  and  it  lias  an  admirable  ar- 
rangement. The  floors,  sewerage,  and  method 
of  cleaning  seems  to  be  about  as  good  as  could 
I>e  contrived.  The  stable  la  kept  in  a  sanitary 
condition,  and  nothing  could  be  done  by  the 
owners  to  make  it  more  so." 

A.  S.  Reaves  testified:  "Boarded  three 
years  at  Mrs.  Wilson's  adjoining  appellees' 
residence.  Prior  to  that  time  boarded  In  ap- 
pellees' residence.  While  at  Mrs.  Wilson's 
witness  never  detected  any  disagreeable  odors 
from  appellants'  stable.    Don't  know  of  any 
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boarder  leaving  Mrs.  Wilson's  on  account  of 
tbe  stable.  Mrs.  Wilson  bas  now  more  board- 
ers than  she  ever  had." 

Charles  M.  Simon:  "Is  acquainted  with 
Thalhelmers'  stable,  and  tbe  stable  is  located 
In  tbe  livery  stable  district.  Witness  has  a 
stable  two  blocks  from  Thalhelmers',  and  has 
recently  erected  a  building  on  Third  and 
Louisiana  streets  75  feet  from  his  stable,  8 
feet  from  Kraft's  stable,  and  the  width  of  a 
street  from  Relnman's  and  Ehrman's  stables ; 
said  building  to  be  used  as  flats.  Is  In  use 
now  for  the  same,  and  wholly  occupied.  That 
tbe  proximity  of  said  stable  has  not  Impaired 
tbe  use  of  said  building  for  flats,  nor  its 
rental  value.  Thalhelmers'  stable  is  tbe 
cleanest  stable  in  Little  Rock,  except  Kraft's, 
and  is  equal  to  that  In  cleanliness,  and  Tbal- 
heimer  could  do  nothing  to  make  his  stable 
more  sanitary." 

Asbury  Winder  testified:  "That  he  occupies 
a  portion  of  Thalhelmers'  stable;  that  is,  50 
feet  on  I'bird  street  and  90  feet  upstairs  for  a 
livery  and  boarding  stable.  He  feeds  at  5 
and  11  a.  m.,  and  6  p.  m.  Takes  about  half  an 
boar  to  feed.  There  are  only  two  people  in 
tbe  stable  after  8  p.  m.  They  all  leave  some 
time  before  8.  The  stable  is  swept  several 
times  a  day,  and  the  manure  is  taken  out 
every  morning.  The  bell  which  they  use  is 
so  weak  that  It  can  hardly  be  beard  on  the 
sidewalk,  as  was  shown  by  a  test  which  was 
made.  Witness  is  in  the  stable  each  day  from 
7  a.  m.  until  10  or  10:30  p.  m.,  and  there  is 
absolutely  no  profanity  or  loud  noises  made 
either  by  himself  or  his  employes.  It  is  im- 
possible to  see  out  of  the  back  windows  into 
appellees'  residence,  because  the  windows 
are  sealed.  The  floors  downstairs  are  made 
of  concrete.  Upstairs  they  are  as  follows: 
Tbe  first  floor  is  a  two-inch  floor  with  two- 
ply  of  tar  poured  upon  that;  then  an  inch 
tongue  and  groove  floor;  then  tar  on  top  of 
that;  then  a  two-Inch  floor  on  top  of  that, 
making  the  entire  floor  five  Inches  in  thick- 
ness. No  smoking  whatever  is  allowed. 
There  are  no  odors,  as  the  stable  is  cleaned 
every  day.  I  never  saw  a  stable  that  w&s  so 
constructed  and  complete  as  this  in  any  city. 
Witness  has  been  in  tbe  livery  business  18 
yeara  The  bell  is  a  four-Inch  gong,  and  is 
used  In  tbe  front  part  of  the  stable.  When 
the  horses  are  fed  upstairs,  it  cannot  be  heard 
downstairs." 

Tom  Kinley  testified:  "Is  night  watchman 
at  Winder's  stable,  and  works  from  8  p.  m. 
to  8  a.  m.  This  Is  in  appellants'  property. 
There  are  no  noises  in  the  stable  at  night, 
and  very  little  at  feeding  time.  There  is  no 
profanity  or  singing.  There  are  no  odors, 
as  the  manure  Is  taken  out  each  day,  and  the 
floors  are  cleaned  three  times  a  day." 

Hugh  Oliphant  testified:  "Has  a  stable  at 
1518  Scott  street.  Is  acquainted  with  ap- 
pellants' stable,  and  don't  know  of  any  which 
is  kept  cleaner  or  more  sanitary  than  Thal- 
helmers.' Witness'  stable  is  in  the  residence 
district  of  Fifteenth  and  Scott  streets;   one 


residence  being  five  feet  away,  another  nine 
feet  away,  and  another  across  the  street. 
Never  had  any  complaints.  Has  visited  Thal- 
helmers' stable,  and  never  detected  any  odors 
there." 

Sidney  Thalhelmer  sustained  bis  answer 
by  his  testimony. 

I>r.  B.  H.  Merchant  testified:  "Veterinary 
surgeon  for  16  years.  Visited  Thalhelmers' 
stable  often,  as  also  other  stables  In  tbe  city. 
Thinks  Thalhelmers'  is  the  only  stable  in 
town  that  makes  any  attempt  at  sanitary 
consideration.  It  is  the  only  well-constructed 
one,  and  the  only  clean  one.  It  is  kept  very 
clean,  and  Is  not  injurious  to  health." 

J.  J.  Hawkins  testified,:  "Is  chief  of  police 
ftnd  chief  sanitary  officer.  Thalhelmer  stable 
Is  In  good  sanitary  condition,  and  there  are 
no  objectionable  features." 

Peter  Conrad  testified:  "Is  a  sanitary  offi- 
cer, and  has  inspected  Thalhelmers'  stable  at 
least  10  times.  Tbe  stable  Is  in  good  sanitary 
condition.  In  fact  It  is  tbe  best  kept  livery 
stable  In  Little  Rock." 

F.  G.  Smith  testified:  "Is  a  sanitary  officer, 
and  bas  inspected  Thalhelmers'  stable  several 
times  this  summer,  and  found  it  in  better 
shape  than  any  other  stable  In  the  city.  Com- 
plaints have  been  made  about  other  stables, 
but  never  one  about  this." 

John  Peters  testified:  "Sanitary  officer. 
Thalhelmer  has  the  best  kept  livery  stable  In 
Little  Rock,  and  witness  always  found  it  In 
a  good  sanitary  condition.  It  Is  the  best  con- 
structed stable  witness  ever  saw,  and  witness 
never  found  any  objectionable  features." 

J.  W.  Hqpklns  testified:  "Is  a  veterinary 
surgeon  of  16  years'  experience.  ThalhelmerB* 
stable  is  always  kept  in  first-class  condition, 
and  is  far  ahead  of  any  other  stable  in  clean- 
liness and  from  a  sanitary  standpoint.  Wit- 
ness has  been  there  frequently,  and  was  never 
bothered  with  any  unpleasant  odors;  never 
noticed  any  odor  which  could  be  offensive  to 
anybody.  Witness  would  have  detected  tbe 
same  If  they  had  existed." 

Permission  was  given  to  the  defendants  by 
tbe  building  Inspector  of  Little  Rock,  Ark.,  to 
erect  the  livery  stable. 

After  hearing  the  evidence  adduced  by  all 
the  parties  tbe  court  refused  to  abate  tbe 
stable  of  defendants  as  a  nuisance,  but  per- 
petually enjoined  and  restrained  tbe  defend- 
ants from  raising  or  opening  any  of  tbelr 
windows  or  shutters  in  tbe  southern  wall  of 
the  stable,  and  rendered  a  Judgment  in  favor 
of  plaintiffs  against  the  defendants  for  $2,000 
on  account  of  damages  sustained  by  plaintiffs 
in  the  depreciation  of  tbelr  property  by  reason 
of  the  erection  of  tbe  stable.  Plaintiffs  and 
defendants  appealed. 

A  livery  stable,  even  in  a  city  or  town,  Is 
not  necessarily  or  prima  facie  a  nuisance.  It 
may  become  so  by  tbe  manner  In  which  It  is 
constructed  or  conducted.  It  is  the  duty  of  ev- 
eryone to  so  use  his  property  as  not  to  injure 
that  of  another;  and  it  matters  not  how 
well  constructed  or  conducted  a  livery  stable 
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may  be  it  Is  nevertbeless  a  nuisance,  if  it  is 
so  built  or  used  as  to  destroy  tUe  comfort  of 
persons  owning  and  occupying  adjoining  prem- 
ises, creating  an  annoyance  wtilcb  renders  life 
imcomfortable,  and  it  may  be  abated  as  a 
nuisance.  Joyce  on  the  Law  of  Nuisances,  U 
200-202,  and  cases  cited;  2  Wood  on  Nuisances 
(3d  Ed.)  S  594. 

Zabrlskle,  cliancellor,  in  dellyering  tlie  opin- 
ion of  the  court  in  Ross  t.  Butler,  19  N.  J. 
Eq.  294,  97  Am.  Dec.  654,  said:  "The  law 
takes  care  that  a  lawful  and  useful  business 
shall  not  be  put  a  stop  to  on  account  of  every 
trifling  or  Imaginary  annoyance,  such  as  may 
ofTend  the  taste  or  disturb  the  nerves  of  a 
fastidious  or  over-refined  person.  But,  on  the 
other  hand.  It  does  not  allow  any  one,  what- 
ever bis  circumstances  or  condition  may  be,  to 
be  driven  from  his  home,  or  to  be  compelled  to 
live  in  it  in  positive  discomfort,  although 
caused  by  a  lawful  and  useful  business  carried 
on  in  his  vicinity.  The  maxim  "Sic  utere  tuo 
ut  allenum  non  isedas"  expresses  the  well- 
establl&hed  doctrine  of  the  law." 

After  a  review  of  the  authorities  upon  the 
subject  he  further  said:  "The  law,  then,  must 
be  regarded  as  settled  that,  when  the  pros- 
ecution of  a  business,  of  itself  lawful,  in  the 
neighborhood  of  a  dwelling  house,  renders 
the  enjoyment  of  it  materially  uncomfortable 
l^  the  smoke  and  cinders  of  noise  or  offen- 
sive odors  produced  by  such  business,  al- 
though not  in  any  degree  Injurious  to  health, 
the  carrying  on  of  such  business  there  is  a 
nuisance,  and  it  will  be  restrained  by  Injunc- 
tion." 

In  Dargan  v.  Waddill,  31  N.  C.  244,  49  Am. 
Dec.  421,  Chief  Justice  Ruffln,  speaking  for 
the  court,  said:  "It  is  true  that  a  stable  in  a 
town  is  not,  like  a  slaughterhouse  or  a  sty, 
necessarily  and  prima  fade  a  nuisance. 
There  must  be  places  in  town  for  keeping  the 
horses  of  the  people  living  in  them  or  resort- 
ing thither ;  and,  if  tliey  do  not  annoy  others, 
they  are  both  harmless  and  useful  erections. 
But,  on  the  contrary,  if  they  be  so  built,  so 
kept,  or  so  sued  as  to  destroy  the  comfort  of 
persons  owning  and  occupying  adjoining 
premises,  and  impair  their  value  as  places 
of  habitation,  stables  do  thereby  become 
nuisances.  They  are  not  necessarily  so,  but 
they  may  become  so."  Coker  v.  Blrge,  9  6a. 
425.  54  Am.  Dec.  347;  Burdltt  v.  Swenson, 
17  Tex.  480,  67  Am.  Dec.  663. 

It  la  said  In  Boban  v.  Port  Jervis  Gas 
Light  Company,  122  N.  Y.  18,  25  N.  E.  246, 
9  L.  R.  A.  711:  "While  evory  person  has 
exclusive  dominion  over  his  own  property, 
and  may  subject  It  to  such  uses  as  will  sub- 
serve his  wishes  and  private  Interests,  he 
is  bound  to  have  respect  and  regard  for  his 
neighbors'  rights.  The  maxim  'Sic  utere  tuo 
ut  allenum  non  laedas'  limits  bis  powers.  He 
must  make  a  reasonable  use  of  bis  property, 
and  a  reasonable  use  can  never  be  construed 
to  Include  those  uses  which  produce  destruc- 
tive vapors  and  noxious  smells,  and  result 
in  material  injury  to  the  property,  and  to  the 


comfort  of  the  existence  of  those  who  dwell 
In  the  neighborhood.  The  reports  are  filled 
with  cases  where  this  doctrine  has  been  ap- 
plied, and  It  may  be  confidently  asserted  that 
no  authority  can  be  produced  holding  that 
negligence  Is  essential  to  establish  a  cause 
of  action  for  Injuries  of  such  a  character." 
Harvey  v.  Ice  Company,  104  Tenn.  583,  58 
S.  W.  816;  Shiras  v.  Ollnger,  50  Iowa,  571f 
33  Am.  Rep.  138;  Cleveland  v.  Gas  Co.,  20 
N.  J.  E*i.  201;  Susquehanna  Fertilizer  v. 
Spangler,  86  Md.  562,  39  Atl.  270,  63  Am. 
St.  Rep.  033;  Frost  v.  Berkley  Phosphate 
Co.,  42  S.  C.  402,  20  S.  E.  280,  26  L.  R.  A. 
093,  46  Am.  St  Rep.  736. 

In  Owen  v.  Phillips,  73  Ind.  293,  Judge 
Elliott,  in  speaking  for  the  court,  said:  "The 
right  of  appellants  was  not  merely  to  have 
their  house  protected  froip  wrongful  injury, 
but  they  had  the  further  right  to  be  protected 
In  its  comfortable  enjoyment.  Noises,  odors, 
smoke,  and  dust  may  possibly  work  the 
house  itself  no  material  injury,  and  yet 
render  it  impossible  for  the  owner  to  live  In 
It  with  comfort.  The  appellants  were  not 
bound  to  prove  both  an  Injury  to  the  property 
Itself,  and  an  interference  with  its  enjoy- 
ment. •  •  •  It  is  true,  as  a  general  rule. 
that  such  acts  as  result  in  a  mere  diminution 
In  value  of  property,  which  can  be  fully  and 
readily  compensated  In  damages,  will  not 
supply  grounds  for  an  injunction,  and  par- 
ties will  be  left  to  the  redress  afTorded  by 
an  action  for  damages.  But,  while  this  is 
true,  it  by  no  means  follows  that  interfer- 
ence with  the  enjoyment  of  the  property  will 
not  furnish  grounds  for  relief  by  Injunction, 
although  the  property  Itself  may  sustain  no 
physical  Injury  whatever.  The  right  to  en- 
Joy  property  is  as  much  a  matter  of  legal 
concern  as  the  property  itself.  •  •  •  The 
owner  of  property  Is  entitled  to  enjoy  the 
ordinary  comforts  of  life,  and  that  right  Is 
not  to  be  measured  by  the  notions  of  the 
people  of  a  particular  locality.  ♦  •  •  No 
man  has  a  right  to  take  from  another  the 
enjoyment  of  what  are  regarded  by  the  com- 
munity as  the  reasonable  essential  cnitforts 
of  life,  because  the  notions  of  the  people  of 
a  given  locality  may  not  correctly  estimate 
the  standard  of  such  comforts." 

But  "a  lawful  and  useful  business  should 
not  be  destroyed  by  Injunction,  unless  the 
necessity  for  doing  so  be  strong,  clear,  and 
urgent.  He  who  asks  the  intervention  of 
the  court  In  such  a  case  must  show  that  the 
acts  complained  of  do  cause  him  substantial 
and  essential  injury,  and  that  there  Is  a 
grave  and  serious  wrong  done  by  the  person 
against  whom  the  complaint  Is  lodged." 

Judge  Elliott,  in  Owen  v.  Phillips,  snpra, 
upon  this  subject,  said:  "There  must  be  the 
wrongful  Invasion  of  a  legal  right,  and  the 
damage  resulting  must  be  serious  and  sub- 
stantial. The  rule  upon  this  subject  is  well 
Illustrated  and  enforced  in  Gilbert  v.  Shower- 
man,  23  Mich.  448.  It  was  there  said  by 
Cooley,  J.,  in  delivering  the  opinion  of  the 
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oonrt,  that:  'We  cannot  shut  our  eyes  to  the 
obTiona  truth  that,  If  the  running  of  this  mill 
can  be  enjoined,  almost  any  manufactory  In 
any  of  our  cities  can  be  enjoined  upon  similar 
reasons.  Some  resident  must  be  inconunoded 
or  annoyed  by  almost  any  of  them.  In  the 
heaylest  business  quarters,  and  among  the 
most  ofFenslve  trades  of  erery  city,  will  be 
found  persons  who,  from  motives  of  con- 
venience, economy,  or  necessity,  have  taken  up 
there  their  abode ;  but.  In  the  administration 
of  equitable  police,  the  greater  and  more 
general  Interests  must  be  regarded  rather 
than  the  Inferior  and  special.  The  welfare 
of  community  cannot  be  otherwise  subserved, 
and  its  necessities  provided  for.  Minor  in- 
conveniences must  be  remedied  by  actions 
for  the  recovery  of  damages  rather  than  by 
the  severe  process  of  injunction.'  Courts 
interfere  by  injunction  against  establish- 
ments such  as  mills  and  manufactures  with 
great  caution,  and  only  in  cases  where  the 
facts  are  weighty  and  Important,  and  the 
injury  complained  of  Is  of  a  serious  and  per- 
manent character."  He  cites  many  cases 
to  sustain  this  proposition. 

The  burden  of  proving  that  defendants^ 
livery  stable  deprived  them  of  the  comforts  of 
home  or  rendered  life  in  their  home  uncom- 
fortable rested  upon  plaintiffs.  It  was  in- 
cumbent upon  them  to  do  so  by  a  preponder- 
ance of  the  evidence.  They  adduced  some 
evidence  to  support  their  contention,  but  the 
preponderance  of  the  evidence,  as  we  view  It, 
■hows  that  the  defendants'  livery  stable  was 
not  such  a  nuisance  as  subjected  it  to  abate- 
ment and  their  business  to  destruction  by 
injunction,  and  that  the  court  erred  in  ren- 
dering the  Judgment  for  damages. 

But  we  think  that  the  southern  wall  of 
the  stable  of  defendants,  which  is  next  to 
plaintiffs'  residence,  should  have  been  made 
solid,  and  no  openings  should  have  been  left 
therein  for  windows  or  doors,  and  for  the 
better  protection  of  plaintlfTs  such  openings 
as  were  left  therein  should  be  closed  and 
filled  with  material  which  will  make  the  wall 
solid,  and  that  defendants  should  be  required 
to  do  80  without  unnecessary  delay. 

The  decree  of  the  chancery  court  is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  the  court  to  render  a  decree  in  ac- 
cordance with  this  opinion. 

The  stable,  of  course,  can  be  abated  by 
proper  proceedings.  If  at  any  time  hereafter 
it  shall  become  a  nuisance. 

HART,  J.,  being  disqualified,  did  not  par- 
ticipate. 


HILL  V.  ST.  LOUIS,  I.  M.  &  S.  RY.  CO. 
(Supreme  Court  of  Arkansas.    March  30,  190S.) 

1.   CaBBIEBB— INJTTBIES   TO    PASSENOEBS— Psi- 

MATtTBE    Stabt— Negligence — Contbibuto- 
BT  Neouqence— Question  fob  Jurt. 
In  an  action  for  injuries  to  a  passenger  as 
he  was  endeavoring  to  alight  from  defendant's 


train  by  the  premature  starting  thereof,  evi- 
dence held  to  require  submission  of  the  carrier's 
negligence  and  plaintiff's  contributory  negligence 
to  the  jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  fS  1322,  1385-1393.] 

2.  Same— Tebmination  of  Relation. 

The  relation  of  carrier  and  passenger  ceas- 
^  only  after  the  train  has  reached  the  passen- 
ger's destination  and  he  has  had  a  reasonable 
time  and  opportunity  to  alight  safely  and  to 
leave  the  carrier's  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  §  984^-993.] 

3.  Sake— Reasonable  Tike  —  Question  fob 

JUBT. 

What  is  a  reasonable  time  and  opportunity 
for  a  passenger  to  alight  safely  and  leave  the 
carrier  8  premises  is  generally  a  question  of  fact 
for  the  jury. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9.  Carriers,  i  1322.] 

4.  Sake. 

Plaintiff,  after  alighting  from  defendant's 
train  at  his  destination,  discovered  that  he  had 
left  his  bankbook  and  papers  on  the  seat,  and 
on  l>eing  assured  by  toe  brakeman,  who  was 
assisting  passeneers  to  alight,  that  he  would 
have  time  to  go  back  for  the  papers  before  the 
train  started,  went  back,  secured  his  package, 
and  hurried  to  alight,  and  as  be  was  attempting 
to  do  so  the  brakeman  suddenly  picked  up  bis 
lantern  and  step  i>ox,  and  plaintiff  fell  or  was 
Imocked  down  and  injured.  It  was  the  duty  of 
the  brakeman  to  assist  passengers  to  alight,  and 
signal  the  conductor  when  all  the  passengers  for 
that  station  had  got  out  of  the  car.  Held,  that 
plaintiff  was  still  a  passenger  when  injured,  and 
though  the  carrier  was  not  bound  to  hold  the 
train  in  the  first  instance,  the  brakeman  hav- 
ing granted  plaintiff  permission  to  re-enter  the 
car,  it  was  his  duty  to  hold  the  train  for  a  suffi- 
cient length  of  time  to  enable  plaintiff  to  re- 
alight 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  Si  1231-1233.] 

Appeal  from  Circuit  Court,  White  County ; 
Jesse  N.  Cypert,  Special  Judge. 

Action  by  B.  P.  Hill  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  H.  Harrod,  for  appellant.  T.  M.  Mehafty 
and  J.  E.  Williams,  for  appellee. 

McCULLOCH,  J.  Appellant,  B.  P.  Hill, 
sued  the  railway  company  to  recover  damages 
for  personal  injuries  received  while  he  was 
attempting  to  alight  from  a  passenger  train, 
and  on  the  trial  of  the  case  before  a  Jury  the 
court  gave  a  peremptory  instruction  in  favor 
of  the  defendant  The  question,  therefore, 
presented  on  the  appeal,  is  whether  the  evi- 
dence, giving  It  the  strongest  probative  force 
In  favor  of  appellant's  cause  of  action,  is 
sufficient  to  warrant  a  verdict  In  his  favor. 
The  testimony  tended  to  establish  the  fol- 
lowing state  of  facts:  Appellant  was  a  pas- 
senger on  one  of  appellee's  trains  en  route 
from -Little  Rock  to  Beebe.  When  the  train 
reached  Beebe  about  7  o'clock  in  the  evening 
appellant  stepped  off,  but  Immediately  dis- 
covered that  he  had  left  a  package  contain- 
ing his  bankt>ook  and  other  papers  on  the 
seat,  and  went  badi  into  the  car  to  get  them. 
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Before  doing  so  he  spoke  to  the  brakeman, 
who  was  standing  at  the  steps  assisting  pas- 
sengers to  alight,  and  asked  him  whether  he 
would  have  time  to  go  back  after  his  papers 
before  the  train  started,  and  the  brakeman 
replied  that  he  would  have  ample  time  to  do 
so.  He  went  back  into  the  car  and  secured 
his  package,  hurrying  back  as  rapidly  as  he 
could,  and  as  he  attempted  to  alight  the  train 
started,  and  he  was  thrown  down  and  injur- 
ed. The  brakeman  suddenly  picked  up  his 
lantern  and  step  box  Just  as  appellant  was 
in  the  act  of  stepping  down  on  the  box,  and 
appellant  fell  or  was  knocked  down.  The  du- 
ties of  the  brakeman  while  the  train  stood  at 
the  station  were  to  assist  passengers  to 
alight,  and  to  signal  the  conductor  when  all 
passengers  for  that  station  bad  gotten  out  of 
the  car.  These  facts,  if  established  by  evi- 
dence, were  sufficient  to  warrant  a  verdict  in 
appellant's  favor,  and  the  case  should  not 
have  been  withdrawn  from  the  consideration 
of  the  Jury. 

Appellant  was  still  a  passenger  at  the  time 
he  was  injured,  and  was  entitled  to  protection 
as  such.  The  precise  time  at  which  one 
who  rides  on  a  train  ceases  to  be  a  passenger 
is  generally  dependent  upon  the  peculiar  cir- 
cumstances of  each  case,  and  it  is  difficult 
to  lay  down  a  rule  on  the  subject  applicable 
to  all  cases.  The  relati<»i  of  carrier  and  pas- 
senger ceases  only  after  the  train  has  reach- 
ed the  passenger's  destination  and  he  has 
had  a  reasonable  time  and  opportunity  to 
alight  safely  and  to  leave  the  preml«es  of 
the  carrier.  What  Is  a  reasonable  time  and 
opportunity  is  generally  a  question  of  fact 
for  the  Jury.  Barringer  v.  St  L.,  I.  M.  & 
Sou.  R.  Co.,  73  Ark.  548,  85  S.  W.  94,  87  S. 
W.  814;  2  Hutchinson  on  Carriers,  {  1016. 
If  a  passenger,  through  forgetfuiness  in  hur- 
riedly debarking  from  a  train,  leaves  a  pack- 
age in  the  car  and  re-enters  for  the  purpose 
of  getting  it,  he  does  not  necessarily  cease  to 
be  a  passenger.  He  is  still  within  bis  rights 
as  a  passenger  in  re-entering  the  car  for  that 
purpose,  and  does  not  become  a  trespasser  in 
so  doing.  The  carrier,  it  is  true,  is  not  bound 
to  hold  the  train  for  a  forgetful  passenger  to 
return  for  baggage  or  packages;  but,  when 
the  passenger  does  re-enter  the  car  for  that 
purpose,  there  Is  a  duty  on  the  part  of  the 
carrier's  servants  in  charge  of  the  train  not 
to  start  the  train  when  he  is  in  the  act  of 
alighting  the  second  time,  if  such  servant 
sees  him  about  to  do  so,  and,  If  he  re-enters 
the  car  for  that  purpose  by  invitation  or  per- 
*  mission  of  the  carrier's  servant  in  charge 
of  the  train,  then  there  is  also  a  duty  to  give 
him  a  reasonable  time  and  opportunity  to  se- 
cure bis  package  and  alight  from  the  car. 
The  evidence  in  this  case  tends  to  show  that 
the  brakeman  had  control  of  the  train  tempo- 
rarily to  the  extent  that  the  conductor  took 
signals  from  him  when  all  passengers  for 
the  station  had  alighted.  This  placed  him  in 
control  of  the  time  allowed  passengers  to  de- 


bark, and  they  bad  the  right  to  rely  upon  any 
assurance  given  as  to  the  length  of  time  the 
train  would  remain  at  the  station.  It,  there- 
fore, I)ecame  the  duty  of  the  brakeman,  after 
he  had  assured  appellant  that  he  had  ample 
time  to  go  back  into  the  car  for  his  package, 
not  to  signal  the  conductor  until  appellant 
came  out.  In  other  words,  the  brakeman  by 
his  assurances  to  appellant  extended  the  time 
given  for  debarkation,  and  &  premature  start- 
ing of  the  train  after  then,  whereby  appellant 
was  injured,  rendered  the  carrio:  liable.  The 
brakeman's  position  as  guardian  of  th^  en- 
trance to  the  car,  with  authority  to  notify 
the  conductor  when  all  was  ready  to  start 
the  train,  carried  with  it  the  authority  to 
give  assurance  to  a  passenger  that  the  latter 
would  have  reasonable  time  in  wliich  to  re- 
enter the  car  for  the  purpose  named ;  and, 
if  he  signaled  the  conductor  before  the  pas- 
senger had  reasonable  time  to  alight,  or  fail- 
ed to  take  steps  to  prevent  the  starting  or 
the  train,  the  carrier  is  liable  for  any  Injury- 
caused  by  It 

The  question  whether  or  not  the  passenger 
had  been  guilty  of  contributory  negligence  in 
remaining  in  the  car  too  long,  or  in  attempt- 
ing to  alight  from  the  moving  train,  is,  of 
course,  to  be  considered.  We  think  the  ques- 
tion should  have  been  submitted  to  the  Jury 
under  proper  instructions. 

Reversed  and  remanded. 


KINSIjOW  V.  STATE. 
(Supreme  Court  of  Arkansas.     Feb.  24,  190S.> 

1.  Cbuciral  Law  —  Change   of   Venttb  — 
Akkndiient  of  Motion. 

A  request  to  amend  a  motion  for  cliange  of 
venue  should  state  in  what  respect  it  is  desired 
to  amend  the  motion. 

2.  Saue— Affioavitb. 

It  is  not  an  abuse  of  discretion  to  refuse 
a  petition  for  a  change  of  venue  where  the  mak- 
ers of  the  supporting  affidavits  admit  that  they 
have  only  been  in  one  locality  in  the  county,  and 
did  not  Know  whether  the  personis  with  whom 
they  had  talked  about  the  case  were  inhabitants- 
of  the  county. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  14,  Criminal  Law,  i  251.] 

3.  Same— Appeai/— Presumption. 

Where  a  motion  for  a  continuance  does  not 
appear  in  the  record,  the  presumption  is  that  the 
action  of  the  court  in  overruling  the  motion  is 
correct 

4.  Same  —  Instbuctions  —  Applicabilitt  to 
Facts. 

It  is  not  error  to  refuse  instructions  on  the 
subject  of  permanent  insanity  as  a  sufficient  ex- 
cuse for  crime  in  a  prosecution  for  murder 
where  the  evidence  did  not  tend  to  show  perma- 
nent Insanity,  but  only  insanity  at  the  time  ot 
the  killing  caused  by  whisky  or  drugs. 

[Ed.  Note. — For  cases  in  iraint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  1^0-1981.] 

6.  Samk  —  Appeal  —  Hakmless   Erbob  — Rb- 

MABKB  of  COUNSIEI,. 

In  a  prosecution  for  murder,  the  prosecut- 
ing attorney  in  his  argument  to  the  jury  said, 
"It  grieves  and  shocks  us  when  this  is  stran- 
gers, but  think,  gentlemen  of  the  jury,  think,  if 
It  was  3-0U,  and  your  wife  made  a  widow  and 
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jrour  children  orphans."  Heli,  that  there  was 
no  prejudicial  error  in  not  excluding  the  remark 
from  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
Tol.  16,  Criminal  Law.  M  1676,  1693,  3127.] 

6.  HoinCIDK— ADMIS8IBII.ITY  OF  EVIDENCE. 

Where  the  defense  was  that  defendant  was 
so  drunk  at  the  time  of  the  killing  that  he  did 
not  know  that  be  killed  any  one,  refusal  to  al- 
low a  witness  to  state  whether  he  had  said  to 
different  people  that  he  thought  accused  killed 
the  wrong  man,  and  that  he  thought  he  intended 
to  kill  witness,  was  not  error  as  the  question 
was  not  asked  for  the  purpose  of  impeaching 
the  witness,  but  solely  to  ascertain  whether  the 
witness  believed  that  defendant  intended  to  kill 
him  instead  of  the  deceased. 

7.  SAICB— iNfSTBUCTIONS     AB    TO     MANSLAUGH- 
TEB. 

Where  under  the  undisputed  facts  defend- 
ant is  either  guilty  of  deliberate  murder  or  is  not 
guilty  of  any  crime,  for  the  reason  that  he  was 
insane  at  the  time  of  the  killing,  it  is  not  error 
for  the  court  to  refuse  to  iiurtract  as  to  the  of- 
fense of  manslaughter. 

8.  Same— StJFFiciEHCT  or  Bvidence. 

Evidence  considered,  and  held  sufiicient  to 
■nstain  a  verdict  of  murder  in  the  first  degree. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  {$  618-522.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; W.  H.  Evans,  Judge. 

Dave  Kinslow  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Dave  Kinslow  was  indicted  for  the  crime  of 
murder  committed  by  killing  one  Kent  He 
petitioned  for  a  change  of  venue  on  the 
ground  that  the  mlnda  of  the  inhabitants  of 
Garland  county  were  so  prejudiced  against 
him  that  he  could  not  obtain  a  fair  and  Im- 
partial trial  therein.  The  motion  was  sup- 
ported by  the  affidavits  of  John  Brown  and 
Nathan  Harper.  The  court  caused  them  to  be 
examined  under  oath  concerning  their  knowl- 
edge of  the  subject-matter  of  their  affidavits 
in  order  to  ascertain  whether  they  were  cred- 
ible. The  examination  showed  that  they  had 
not  talked  with  any  persons  touching  the  case 
outside  the  city  of  Hot  Springs,  and  that  they 
did  not  know  whether  the  persons  with  whom 
they  talked  about  it  there  were  inhabitants 
of  the  city  or  county  or  visitors.  The  court 
found  that  they  swore  recklessly,  and  were 
not  credible.  The  defendant  asked  to  amend 
his  motion  for  a  change  of  venue,  but  did  not 
state  In  what  respect  he  wished  to  amend  it. 
The  court  refused  his  request,  and  overruled 
his  motion  for  a  change  of  venue.  The  de- 
fendant saved  his  exceptions. 

The  testimony  shows  that  the  killing  oc- 
curred about  10  or  11  o'clock  at  night  in  a 
saloon  in  Hot  Springs.  The  parties  do  not  ap- 
pear to  have  known  each  other  until  the  night 
of  the  killing,  and  both  appear  to  have  been 
drinking.  To  what  extent,  the  witnesses  dif- 
fer. One  of  the  witnesses  for  the  state  tes- 
tified that  the  first  thing  he  noticed  was  that 
defendant  was  cursing  deceased,  who  was  an 
old  man,  and  calling  him  vile  names;  that  he 
told  defendant  he  must  stop.  That  there 
would  be  a  dead  negro  if  be  heard  him  make 
any  more  remarks  of  that  kind  to  a  white 


man;  that  defendant  went  out  of  a  door  by 
the  side  of  the  ice  box;  that  deceased  walked 
back  toward  the  Ice  box,  and  that  the  next 
thing  be  saw  defendant  cut  deceased's  throat ; 
that  there  was  but  one  llCk  made,  and  that 
then  defendant  ran  away.  Other  witnesses 
testified  substantially  the  same  except  they 
did  not  hear  defendant  curse  deceased,  but 
all  agree  that  he  walked  up  to  the  ice  box 
behind  deceased  and  cut  his  throat,  and  then 
ran  out  of  the  saloon.  Defendant  testified  that 
he  had  no  recollection  of  the  killing;  that  he 
was  drunk  that  night;  that  the  next  morning 
he  found  himself  out  on  the  mountain;  that 
some  little  girls  told  him  that  the  officers 
were  after  blm,  and  that  a  negro  bad  killed 
a  white  man  the  night  before.  Defendant 
borrowed  a  dollar  ftvm  them  and  left,  going 
through  the  woods  to  Malvern,  where  he  hid 
until  discovered  and  captured  by  the  officers. 
Defendant  said  that  for  fire  years  be  had 
been  addicted  to  the  use  of  laudanum  and 
morphine  to  ease  pains  in  his  head;  that  be 
was  so  dnmk  on  the  night  of  the  killing  that 
he  had  no  recollection  of  the  killing.  Other 
witnesses  testified  that  be  appeared  to  be 
drinking  some  that  night,  but  was  not  drunk. 
•The  Jury  returned  a  verdict  of  guilty  of  mur- 
der in  the  first  degree.  Defendant  has  ap- 
pealed. 

J.  D.  Page  and  Sclpio  Jones,  for  appellant. 
Wm.  F.  Kirby,  Atty.  Gen.,  and  Dan'l  Taylor, 
Asst  Atty.  Goa.,  for  the  State. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  The  defendant  assigns  as  error  the  action 
of  the  court  In  overruling  his  motion  for  a 
change  of  venue,  and  In  refusing  to  allow  him 
to  amend  the  same.  The  motion  appears  to 
have  been  in  proper  form,  and,  besides,  de- 
fendant did  not  state  In  what  respect  he  wish- 
ed to  amend  it.  This  he  should  have  done 
in  order  that  the  court  might  be  advised  as 
to  what  it  had  to  pass  upon.  Its  materiality 
could  not  appear  unless  the  facts  upon  which 
it  was  based  were  set  out.  It  Was  not  an 
abuse  of  discretion  to  refuse  a  petition  for  a 
change  of  venue  where  the  makers  of  the  sup- 
porting affidavits  admitted  that  they  had  on- 
ly been  In  one  locality  in  the  county,  and  did 
not  even  know  whether  the  persons  whom 
they  had  talked  with  about  the  case  were 
inhabitants  of  the  county.  White  v.  State,  83 
Ark.  36.  102  S.  W.  715. 

2.  Defendant  objects  that  the  court  over- 
ruled his  motion  for  a  continuance.  The  mo- 
tion does  not  appear  in  the  record,  and  the 
presumption  is  that  the  action  of  the  court 
was  correct. 

3.  The  defendant  assigns  as  error  the  re- 
fusal of  the  court  to  give  Instructions  Nos.  1 
and  2  asked  by  him.  These  instructions  were 
on  the  subject  of  permanent  insanity  as  a 
sufficient  excuse  for  crime.  There  was  no 
error  in  this,  for  there  was  not  sufficient  tes- 
timony upon  which  to  predicate  such  Instruo 
tlons.  There  was  no  testimony  adduced  at 
the  trial  tending  to  show  permanent  insanity. 
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The  Instructions  asked  for  were,  tberefore, 
abstract  The  refusal  to  give  Instructions  not 
applicable  to.  any  facts  In  proof  is  proper; 
for  such  Instructions  only  serve  to  confuse  and 
mislead  the  Jury.  Ark.  &  La.  By.  Co.  v. 
Stroude,  82  Ark.  127,  100  S.  W.  760;  Beav- 
ers V.  State,  54  Ark.  336,  15  S.  W.  1024;  Ter- 
ry V.  aark,  77  Ark.  667,  92  S.  W.  788:  Frank 
V.  Dungan,  76  Ark.  599,  90  S.  W.  17.  The 
testimony  adduced  only  tended  to  show  insan- 
ity, at  the  time  of  the  killing,  caused  by  whis- 
ky or  drugs,  and  this  phase  of  the  subject 
was  fully  covered  by  the  court  in  its  instruc- 
tions. 

4.  Defendant  assigns  as  error  the  refusal 
of  the  court  to  exclude  from  the  Jury  the  re- 
marks made  by  the  prosecuting  attorney  as 
follows:  "It  grieves  and  shocks  us  when  this 
is  strangers,  but  think,  gentlemen  of  the  Ju- 
ry, thlnlE,  If  it  was  you,  and  your  wife  made 
a  widow  and  your  children  orphans."  It  has 
tieen  often  held  that  counsel  in  their  argu- 
ments are  not  to  be  held  to  a  bald  recital  of 
the  evidence,  unadorned  with  any  of  the  em- 
bellishments of  oratory.  The  remarks  of  the 
prosecuting  attorney  were  evidently  made  to 
Impress  upon  the  Jury  the  enormity  of  the  of- 
fense by  personal  illustration.  It  may  be  said 
that  its  effectiveness  for  the  purpose  intended 
has  become  dulled  by  constant  repetition.  In 
any  event,  the  court  does  not  think  there  was 
prejudicial  error  in  not  excluding  the  remarks 
from  the  Jury. 

5.  Appellant  assigns  as  error  the  refusal  of 
the  court  to  permit  the  witness  Wilson  to 
answer  the  following  iquestlon  asked  him 
on  cross-ezamhiatlon  by  the  defendant:  "Q. 
Have  you  stated  to  different  people  that  you 
thought  he  killed  the  wrong  man,  that  you 
thought  he  Intended  to  kill  you?"  This  was 
not  error.  The  question  was  not  asked  for 
the  purpose  of  impeaching  the  witness,  but 
was  asked  for  the  purpose  of  ascertaining 
whether  or  not  the  witness  believed  that  de- 
fendant intended  to  kill  him  Instead  of  the 
deceased,  and  was  not  competent  for  that  pur- 
pose; for  the  whole  defense  is  predicated  up- 
on the  Idea  that  defendant  was  so  drunk  at 
the  time  of  the  killing  that  he  did  not  know 
that  he  had  killed  any  one. 

6.  Appellant  contends  that  the  court  erred 
In  modifying  the  fifth  Instruction  asked  by 
him.  The  modification  consisted  in  not  tell- 
ing the  Jury  tliat  they  should  consider  wheth- 
er or  not  he  was  guilty  of  manslaughter.  The 
trial  court  should  in  no  case  Indicate  an  opin- 
ion as  to  what  the  facts  establish;  but,  in 
properly  giving  the  law,  the  court  must  of 
necessity  det«'mine  whether  there  is  any  evi- 
dence at  all  Justifying  a  particular  Instruc- 
tion. Jones  v.  State,  52  Ark.  345,  12  S.  W. 
704;  Allison  v.  State,  74  Ark.  444,  86  S.  W. 
409.  Refusal  of  the  court,  in  a  prosecution 
for  murder,  to  Instruct  as  to  the  offense  of 
manslaughter  was  not  error  where  there  was 
no  evidence  in  the  case  that  would  reduce  the 
offense  to  manslaughter.  Dow  v.  State,  77 
Ark.  464^  92  S.  W.  28.  - 


Under  the  undisputed  facta  in  this  case,  tbe 
defendant  was  either  guilty  of  willful  and 
deliberate  murder  or  was  not  guilty  of  any 
crime,  for  the  reason  that  he  was  insane  at 
the  time  of  the  killing. 

The  evidence  In  the  case  is  sufficient  to  sus- 
tain a  verdict  of  murder  in  the  first  degree, 
and,  finding  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


KIRST  et  ai.  v.  STRBETT  IMPROVEMENT 

DIST.  No.  120  et  ai. 
(Supreme  Court  of  Arkansas.    March  30,  1908.) 

1.  MXJNICIPAI.    COBPOBATIONS    —    PUBLIC    IlC- 
PBOVEMENTS— ASSEBSVENTS    FOB    BBNEriTS. 

A  special  assessment  for  a  local  improve- 
ment, wuich  is  in  excess  of  the  special  bene6t 
derived,  is  to  the  extent  of  such  excess  a  taking 
of  property  without  .compensation. 

2.  Saice — Statutobt  Pbovisions. 

A  statute  providing  for  the  assessment  of 
the  cost  of  the  local  improvement  according  to 
the  value  of  the  proiierty  itself  is  not  arbitiaiy, 
and  is  not  in  conflict  with  either  the  federal  or 
state  Constitutions ;  and  it  is  wittiin  the  dis- 
cretion of  the  Legislature  to  change  the  plan  of 
assessments,  and  levy  them  according  to  the 
amount  of  benefits  accruing  to  the  property  as- 
sessed. 

3.  Statotes—Validitt— Motive  fob  Enact- 
ing Statute. 

The  controlling  cause  for  the  enactment  of 
a  statute  cannot  affect  its  validity. 

4.  Municipal  Cobfobattons  —  Public  Im- 

PBOVBMENT  —  ASSESSUENTS    FOB    BENEFITS  — 

GoNSTiTOTioNAi.   Bequibkkknts— "Ad    Va- 

LOBEir." 

The  phrase  "ad  valorem,"  in  Const  art  19, 
{  27,  providing  that  local  assessments  shall  t>e 
ad  valorem  and  uniform,  means  simply  accord- 
ing to  value,  and  an  assessment  according  to  the 
value  of  the  beneflts  to  accrue  is  within  this 
provision  of  the  Constitution,  as  well  as  a  stat- 
ute directing  an  assessment  according  to  the 
value  of  the  property  benefited. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  174.] 

5.  Sake— ASSESSMENT  Boabds. 

Kirby's  Dig.  f  5679,  provides  that  any  one 
whose  real  estate  is  embraced  in  an  assessment 
for  a  local  improvement  may,  within  10  days 
after  notice  that  the  assessment  l>oard  has  filed 
its  assessment,  file  his  appeal,  which  appeal  sliall 
t>e  heard  by  the  city  council.  Section  5680  pro- 
vides that  the  council  shall  cause  a  copy  of  its 
findings  to  be  certified  to  the  board,  which  shall 
make  its  assessment  conform  thereto.  Section 
5677  provides  that  the  assessment  may  l>e  an- 
nually readjusted  according  to  additional  im- 
provements placed  up<Hi  the  lands  when  a  suc- 
cession of  collections  are  necessary  to  pay  for 
the  improvement.  Section  6685  provides  that 
within  30  days  after  the  passage  of  an  ordinance 
assessing  benefits  a  copy  of  it  shall  he  published, 
and  all  persons  who  fail  to  begin  legal  proceed- 
ings within  30  days  tbereaftiir  for  the  purirase 
of  correcting  or  invalidating  the  assessment 
shall  be  forever  barred.  Held,  that  under  sec- 
tion 5677  the  assessment  board  exists  as  such 
until  the  district  is  paid  out  and  there  is  no 
further  service  for  it  to  perform,  but  that  the 
council  has  no  power  to  refer  the  entire  assess- 
ment back  to  the  board  for  a  general  revision  or 
reassessment,  although  a  majority  of  the  as- 
sessment board  requested  that  the  assessment  l>e 
returned,  and  the  appeals  were  too  numerous  to 
lie  beard  at  one  meeting  of  the  council ;  but  the 
property  owners'  remedy  in  the  event  of  an  un- 
just assessment  is  first  hy  an  appeal  to  the  city 
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council,  and  afterwards  b?  instituting  legal  pro- 
ceedings to  correit  or  invalidate  the  aBHess- 
ments. 

6.  Samb— Enjoininq  Assessment. 

Kirby's  Dig.  {  5685,  provides  that  within  80 
days  after  the  passage  of  an  ordinance  levying 
an  asspssment  to  pay  for  local  improvements  a 
copy  of  it  shall  be  pnblished,  and  all  persons 
who  shall  fail  to  begin  legal  proceedings  within 
30  days  after  snch  pablication  for  the  purpose 
of  correcting  and  invalidating  such  assessment 
shall  be  forever  barred.  Held,  that  property 
owners  who  by  cross-bills  in  the  chancery  court 
assail  the  validity  of  the  assessment  in  apt  time, 
and  allege  in  substance  that  the  assessments  as 
a  whole  are  arbitrary  and  not  according  to  bene- 
fits, and  pray  that  the  entire  assessment  be  de- 
clared yoid,  and  that  its  levy  and  enforcement  be 
enjoined,  make  a  timely  and  appropriate  attack 
on  the  validity  of  the  assessment  as  a  whole, 
and  properly  present  the  matter  of  the  assess- 
ment to  the  court  for  detertninatlon. 

7.  Same— Mode  of  Assessment. 

Under  a  statute  requiring  an  assessment 
board  to  assess  the  value  of  benefits  to  accrue 
to  each  piece  of  property,  the  assessors  should 
make  a  fair  and  just  estimate  of  the  benefit 
which  each  particnlar  piece  of  property  will  re- 
ceive, considering  its  value,  superficial  area, 
frontage,  location,  improvements  thereon,  rela- 
tion to  business  or  other  centers,  and  every  fac- 
tor which,  in  their  judgment  as  a  board,  would 
go  to  make  up  the  sum  total  of  benefits. 
&  Same. 

In  proceedings  by  an  assessment  board  to 
assess  benefits  from  local  improvements,  wheth- 
er the  buildings  on  the  proper^  actually  receive 
any  benefit  from  the  proposed  improvement,  and, 
if  so.  to  what  extent,  is  a  question  of  fact  for 
the  assessment  board. 

9.  Witnesses— CoMPETENCT— Members  of  As- 
sessment Board. 

Where  the  validity  of  an  assessment  for  a 
local  improvement  is  duectly  attacked  in  a  conrt 
of  equity,  the  members  of  the  assessment  board 
are  competent  witnesses  to  prove  the  method  by 
which  the  amount  of  the  benefits  accruing  to  the 
several  pieces  of  property  were  fixed. 

10.  MnNICIPAt  COBPORATIONB  —  PUBUC  IM- 
FBOVBMENT8  —  ACTIONS  TO  ENJOIN  ASSESS- 
MENT—EVIDENCE. 

Evidence,  in  an  action  to  enjoin  an  assess- 
ment for  local  improvements,  considered  and 
held  to  show  that  the  special  benefits  to  the 
property  assessed  were  not  valued  in  the  proper 
manner,  but  were  arbitrarily  fixed  without  giv- 
ing consideration  to  value  and  other  elements  of 
benefits,  and  that  the  assessment  was  void  and 
properly  enjoined. 

11.  Same  —  Assessment  Board  —  Action  bt 
Majobitt. 

Kirby's  Dig.  {  7871,  provides  that  an  au- 
thority conferred  upon  three  or  more  persons 
may  be  exercised  by  a  majority  of  them,  and  a 
majority  of  three  or  more  persons  may  do  any 
act  directed  to  be  performed  by  them.  Held,  that 
two  members  of  a  board  to  assess  benefits  for 
a  local  improvement  cannot  make  a  new  assess- 
ment during  the  temporary  absence  of  the  third 
without  notice  to  him  or  opportunity  on  his  part 
to  be  present  or  to  participate. 

12.  Same  — Value  of  Improvement  —  Value 
or  Pbopebtt  Affected. 

Kirby's  Dig.  f  S68S,  provides  that  "no  sin- 
gle improvement"  shall  be  undertaken  which 
alone  will  exceed  in  cost  20  per  centum  of  the 
value  of  the  real  property  in  such  district  as 
shown  by  the  last  county  assessment.  Section 
5716  provides  that  the  council  may  make  addi- 
tional assessments  from  year  to  year  "until  20 
per  centum  of  the  value  of  the  real  property  of 
snch  district  shall  be  collected  and  consumed  in 
such  improvement"  _  Held,  that  this  does  not 
limit  the  amdunt  which  may  be  assessed  against 
each  particular  piece  of  property  to  20  per  cent- 


um of  its  value;  but  its  purpose  is  to  prevent 
districts  from  undertaking  any  work  which  will 
cost  more  than  one-fifth  of  the  assessed  value  of 
the  property  therein. 

Appeal  from  Pulaski  Chancery  Court;  Jeth 
se  C.  Hart,  Chancellor. 

Action  by  M.  Klrst  and  others  against  the 
Street  Improvement  District  No.  120  and 
others.  From  a  Judgment  enjoining  the  en- 
forcement of  tax  assessments  for  local  Im- 
provements, appeals  were  taken  by  plaintiffs, 
defendants,  and  interveners.    Decree  affirmed. 

Street  improvement  district  No.  120  was  or- 
ganized for  the  purpose  of  paving  Main  street 
in  the  city  of  Little  Rock  from  Eighth  to 
Twenty-Fourth  streets.  No  complaint  is  made 
against  the  organization,  or  of  any  proceeding 
prior  to  the  making  of  the  assessment  of  ben- 
efits by  the  board  of  assessors.  The  original 
assessment  (hereafter  called  first  assessment) 
was  made  by  the  entire  board  of  assessors 
and  filed  with  the  dty  clerk,  who,  in  turn, 
published  the  notice  as  required  by  the  stat- 
ute. Within  the  10  days  from  the  date  of  the 
publication  appeals  or  protests  were  filed  by 
Kate  C.  Collins  and  28  other  owners  of  prop- 
erty In  the  district,  asking  for  a  correction  of 
their  assessments.  Shortly  thereafter  two 
members  of  the  board  of  assessors  filed  with 
the  city  clerk  a  formal  communication  ad- 
dressed to  the  mayor  and  city  council,  re- 
questing that  the  assessment  book  be  returned 
to  the  board  of  assessors  for  reconsideration. 
They  stated  that  they  were  doubtful  at  the 
time  the  assessment  was  made  as  to  whether 
they  had  adopted  the  proper  method  or  basis 
upon  which  the  benefits  should  be  ascertain- 
ed, and  asked  that  the  assessment  book  be 
returned  for  a  further  consideration  and  for 
further  legal  advice  and  Investigation  as  to 
the  benefits  to  be  derived  before  making  a 
further  and  final  report  to  the  council.  A 
few  days  thereafter  these  two  members  of 
the  board  filed  with  the  city  clerk  another 
formal  communication  addressed  to  the  city 
council,  stating  that  the  other  member  of  the 
board  had  gone  to  Europe  and  might  not  re- 
turn for  several  months,  and  asking  for  the 
appointment  of  another  In  his  place.  The 
city  council  referred  the  petitions,  protests, 
and  appeals  of  the  property  owners,  the  book 
of  assessment,  and  the  communications  of 
the  board  of  assessors  above  referred  to  to 
the  ordinance  committee  for  consideration, 
recommendation,  and  report  to  the  council. 
That  committee  made  a  report  to  the  council 
In  which  they  recited  that  the  property  own- 
ers objecting  to -said  assessment  had  Just 
cause  or  grounds  for  complaint  against  same; 
that  the  entire  assessment  was  arbitrary, 
largely  a  matter  of  guess  work,  discrimina- 
ting In  favor  of  the  most  valuable  and  against 
the  least  valuable  property  in  the  district; 
and  that  It  was  In  the  Judgment  of  the  com- 
mittee unjust,  unequal,  and  not  In  accordance 
with  law  and  equl^.  The  committee  further 
reported  that  it  was  Impractical  to  correct 


Digitized  by  VjOOv  IC 


528 


109  SOUTHWESTERN  REPORTER. 


(Arte 


the  assessment,  and  recommended  that  the 
book  of  assessment  be  returned  to  the  board 
of  assessors  for  the  purpose  of  reconsidera- 
tion and  correction.  On  motion  the  city  coun- 
cil adopted  the  report  of  the  committee,  and 
ordered  the  book  of  assessments  returned  to 
the  l)oard  of  assessors,  as  recommended. 
Thereafter  two  members  of  the  board  of  as- 
sessors, in  the  absence  of  the  other  member 
In  Europe,  and  without  notice  to  him  or  any 
opportunity  for  him  to  be  present  or  partici- 
pate, proceeded  to  make  a  new  assessment, 
and  were  about  to  file  the  same  with  the  city 
clerk.  At  this  point  M.  Klrst  and  a  number 
of  other  property  owners  of  the  district  filed 
their  original  bill  In  this  case  In  the  Pulaski 
chancery  court,  praying  for  an  injunction  pro- 
hibiting the  filing  of  the  second  assessment 
W.  h.  Terry  and  numerous  other  property 
owners  who  had  filed  appeals  with  the  d^ 
derk  from  the  action  of  the  board  in  making 
the  first  assessment  intervened  in  said  cause. 
The  plaintiflCs  in  the  original  bill  afterwards 
filed  an  amended  bill,  alleging  that  the  second 
assessment  was  null  and  void,  praying  that 
the  assessors  be  enjoined  from  filing,  and  all 
parties  connected  therewith  from  proceeding 
to  enforce,  the  same,  and  asking  that  the 
first  assessment  be  declared  valid,  subject  to 
the  hearing  of  the  appeals  of  the  protesting 
property  owners.  The  defendants  and  the  in- 
terveners filed  answers  and  cross-bills,  pray- 
ing that  the  first  assessment  be  set  aside,  can- 
celed, and  held'  for  naught;  that  the  second 
assessment  be  ordered  to  remain  on  file  with 
the  city  clerk;  and  that  the  defendants  be 
permitted  and  ordered  to  proceed  with  Its  en- 
forcement as  the  legal  and  valid  assessment 
of  the  board.  Testimony  of  two  of  the  assess- 
ors and  several  real  estate  agents,  together 
with  the  county  assessment  and  other  docu- 
mentary evidence,  were  Introduced  in  evi- 
dence. Upon  final  hearing  the  chancery  court 
enjoined  the  enforcement  of  both  assessments. 
The  plaintiffs  have  appealed  from  the  action 
of  the  court  in  enjoining  the  enforcement  of 
the  first  assessment,  and  the  defendants  and 
Interveners  have  by  cross-appeals  appealed 
from  the  action  of  the  court  in  enjoining  the 
enforcement  of  the  second  assessment.  The 
testimony  and  other  facts  are  sufficiently  set 
out  in  the  opinion. 

J.  W.  Blackwood,  for  appellants.  W.  Burt 
Brooks,  De  E.  Bradshaw,  and  W.  L.  Terry, 
for  appellees. 

COGKRILL,  J.  (after  stating  the  facts  as 
above).  This  appeal  involves  the  construction 
of  our  improvement  district  laws  relating  to 
the  assessment  against  the  property  in  the 
district  of  the  cost  of  the  improvement,  and 
proceedings  Incident  thereto.  Under  our  stat- 
utes in  force  prior  to  1899  the  cost  of  a  local 
Improvement  was  assessed  against  the  real 
property  in  the  district  by  an  ordinance  of 
the  council  levying  an  assessment  of  a  per- 
centage of  the  value   of   the   property   as 


shown  by  the  last  county  assessment  sufficient 
to  pay  for  the  cost.  The  Legislature  of  1899 
changed  this  by  adopting  a  method  requiring 
a  board  to  assess  the  value  of  the  benefits 
accruing  to  the  real  property,  and  the  council 
to  make  an  assessment  or  levy  on  the  prop- 
erty based  on  those  benefits.  Subsequent  Leg- 
islatures have  made  additional  amendments, 
still  adhering,  however,  to  the  benefit  assess- 
ment scheme.  The  result  is  that  to-day  our 
Improvement  district  laws  have  a  body  and 
many  basic  provisions  adopted  under  and  In 
consonance  with  the  old  plan  of  assessing  ac- 
cording to  value  of  property,  with  the  new 
method  of  assessing  accordhig  to  benefits 
rather  awkwardly  injected  by  way  of  amend- 
ment These  methods  of  assessment  being 
radically  different,  It  is  a  matter  of  no  little 
difficult?  to  construe  the  various  acts  as  a 
harmonious  whole.  In  endeavoring  to  do  so. 
however.  It  is  helpful  to  refer  briefly  to  the 
principles  of  law  governing  local  assessments, 
and  to  compare  these  two  different  methods 
of  assessment  Special  assessments  for  local 
improvements  find  their  only  Justification  In 
the  peculiar  and  special  Benefits  which  such 
Improvements  bestow  upon  the  particular 
property  assessed.  Any  exaction  In  excess  of 
the  special  benefits  is,  to  the  extent  of  such 
excess,  a  taking  of  property  without  compen- 
sation. Notwithstanding  those  principles  so 
firmly  settled,  and  in  spite  of  Norwood  y. 
Baker,  172  U.  S.  269,  19  Sup.  Ct  187,  43  L. 
Ed.  443,  it  has  been  repeatedly  held  by  the 
Supreme  Court  of  the  United  States  and  this 
court  that  an  act  of  the  Legislature  provid- 
ing for  the  assessment  of  the  cost  of  a  local 
improvement  according  to  the  value  of  the 
property  itself  Is  not  arbitrary,  and  Is  not  In 
conflict  with  the  federal  Constitution.  These 
decisions  are  based  on  the  principle  that  it 
must  be  assumed  that  the  Legislature,  la 
adopting  such  a  method,  has  determined  that 
the  amount  of  benefits  will  accrue  In  pro- 
portion to  the  value  of  the  property  itself, 
and  thus  the  assessment  is  still  according  to 
benefits  within  the  meaning  of  the  law.  The 
old  act  therefore,  adopting  the  plan  of  basing 
the  assessments  on  the  value  of  the  property, 
was  not  In  conflict  with  either  the  federal 
or  state  Constitutions.  But  It  was  entirely 
within  the  discretion  of  the  Legislature  to 
adopt  the  new  plan,  and  It  matters  not  wheth- 
er this  change  was  Induced  by  a  misconcep- 
tion of  what  was  decided  in  Norwood  v.  Bak- 
er, 172  U.  8.  269,  19  Sup.  Ct  187,  43  L.  Ed. 
443,  or  whether  It  was  made  because  the  Leg- 
islature determined  the  benefit  method  adopt- 
ed to  be  the  most  equitable  and  Just  way  of 
attaining  uniformity  and  equality  in  the  ap- 
portionment of  local  assessments.  It  is  of  no 
concern  to  the  courts  what  was  the  controlling 
cause  of  the  change  of  plan.  Sufficient  it  is 
that  the  Legislature  In  the  act  of  1899  and 
In  subsequent  amendatory  acts  has  clearly 
adopted  the  plan  of  assessment  according  to 
the  benefits  In  place  of  that  assessing  accord- 
ing to  the  value  of  the  property. 
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It  Is  contended  by  counsel  at  the  outset 
that  section  27  of  article  19  of  our  Constitu- 
tion, providing  that  local  assessments  shall 
be  ad  valorem  and  uniform,  prohibits  any  as- 
sessments not  made  accdtdlng  to  the  value  of 
the  property  Itself.  It  is  argued  that  "ad 
valorem"  means  according  to  the  value  of  the 
property  and  that  any  assessment  of  benefits 
not  reached  by  taking  a  proportionate  part 
of  the  value  of  the  property  Itself  Is  prohibit- 
ed by  the  Constitution,  and  that  an  act  re- 
quiring an  assessment  made  In  any  other  way 
Is  in  that  respect  unconstitutional.  The 
phrase  "ad  valorem"  means  simply  according 
to  value.  There  is  nothing  in  the  Constitu- 
tion to  Indicate  that  it  means  according  to 
value  of  property.  This  constitutional  provi- 
sion does  not  attempt  to  fix  the  thing  or 
basis  according  to  the  value  of  which  the  as- 
sessment against  the  property  is  made.  Its 
only  mandate  is  that  the  assessment  against 
the  property  shall  be  based  on  value,  as  dis- 
tinguished from  some  other  standard,  without 
in  any  way  expressing  or  implying  that  the 
basis  shall  be  the  value  of  the  property  it- 
self. According  to  the  statute  under  consid- 
M«tlon,  the  basis  of  the  assessment  against 
the  property  Is  benefits.  The  board  of  as- 
sessors Is  required  to  "assess  the  value  of  the 
benefits  to  accrue"  to  each  lot  in  the  district. 
That  done,  the  basis  Is  fixed.  The  council 
then  leries  against  each  lot  that  percentage 
of  the  value  of  benefits  thus  assessed  by  the 
board  necessary  to  pay  the  cost  of  the  im- 
prorement.  The  estimate  of  the  value  of  the 
benefits  made  by  the  assessors  Is  thus  the  ba- 
«Ib  upon  which  the  council  afterwards  fixes 
and  levies  the  assessment  against  the  proper- 
ty. Under  the  old  plan  the  county  assessor 
valued  the  property  itself,  and  the  council 
levied  against  the  property  a  percentage  of 
that  value.  Under  the  present  plan  the 
board  of  assessors  values  the  benefits,  and 
the  council  levies  against  the  property  a  per- 
'Centage  of  that  value.  Both  plans  conform 
to  the  ad  valorem  and  uniform  provision  of 
the  Constitution.  While  neither  is  in  conflict 
with  the  federal  Constitution,  the  present 
benefit  plan  of  assessment  more  logically  con- 
forms to  It,  and  to  the  principle  that  the  ba- 
sis of  assessment  is  benefits.  This  view  of 
the  meaning  of  the  phrase  "ad  valorem"  In 
our  Constitution  was  adopted  In  Ahem  v. 
Board,  69  Ark.  76,  61  S.  W.  576.  See  Cham- 
berlain V.  Cleveland,  34  Ohio  St.  5G5;  Jersey 
City  V.  Vreeland,  43  N.  J.  Law,  038. 

After  the  assessment  list  had  been  proper- 
ly filed  with  the  city  clerk,  and  within  the 
10  days  allowed,  numerous  property  owners 
in  the  district  filed  with  the  city  council  ap- 
peals from  the  action  of  the  board  of  assess- 
ors, setting  up  that  the  assessment  of  bene- 
fits against  their  property  was  in  excess  of 
actual  benefits  received,  and  praying  for  a 
correction  of  the  assessment  against  their 
property.  Two  members  of  the  board  filed  a 
formal  communication  with  the  council,  stat- 
109  S.W.— 34 


Ing  that  they  were  in  doubt  whether  they 
had  estimated  the  benefits  upon  a  proper  ba- 
sis, and  asking  for  a  return  to  the  board  of 
the  assessment  list  for  reconsideration  and 
reassessment.  Pursuant  to  the  report  of  a 
committee  appointed  to  Investigate  the  mat- 
ter, the  council,  by  adopting  the  report,  found 
that  the  property  owners  objecting  to  said 
assessments  had  Just  grounds  for  complaint; 
that  the  assessment  of  benefits  was  arbitra- 
ry, discriminatory,  unequal,  and  unjust ;  that 
It  would  require  more  than  the  time  of 
one  regular  meeting  of  the  council  to  go  Into 
the  various  matters  and  questions  Involved; 
and  that,  as  the  board  of  assessors  had  asked 
for  a  return  of  the  assessment  list  with  a 
view  to  reconsider  and  correct  the  same, 
such  a  course  might  thus  obviate  the  objec- 
tions made  in  said  petitions,  protests  and  ap- 
peals. The  council,  therefore,  ordered  that 
the  assessment  list  be  returned  to  said  board 
for  the  purpose  of  reconsideration  and  cor- 
rection, and  that  in  the  meantime  said  peti- 
tions, protests,  and  appeals  lie  on  the  table 
subject  to  call  The  legality  of  this  action  of 
the  council  is  challenged. 

Council  argue,  first,  that  when  the  board 
filed  its  assessments  Its  powers  ceased,  and 
that  there  was  no  board  left  to  which  to  re- 
fer the  assessment.  The  board  of  assessors 
is  Ukened  by  council  to  a  Jury  that  has  ren- 
dered a  verdict  and  separated.  The  only 
statutes  bearing  on  this  subject  are  as  fol- 
lows: 

"5679.  Any  one  whose  real  estate  is  em- 
braced In  said  assessment  may  at  any  time 
within  ten  days  from  the  giving  of  said  no- 
tice file  with  the  city  clerk  in  writing  his  ap- 
peal from  the  action  of  said  board  in  making 
said  assessment  of  his  property,  which  ap- 
peal shall  be  heard  and  disposed  of  at  the 
next  regular  meeting  of  the  city  council,  and 
on  such  appeal  the  matter  shall  be  heard  de 
novo  on  such  evidence  as  may  be  adduced  ou 
either  side. 

"5680.  The  city  council  shall  enter  on  Its 
minutes  the  result  of  its  findings  on  any 
such  appeal,  and  shall  cause  a  copy  of  Its 
findings  to  be  certified  to  said  board  of  as- 
sessors, which  shall  make  Us  assessment  con- 
form thereto  if  any  change  has  been  made 
therein  by  said  city  council." 

The  powers  of  the  board  do  not  cease  upon 
the  filing  of  the  assessment  list,  because  the 
statute  expressly  provides  that  it  shall  make 
such  corrections  in  the  assessment  list  as 
may  be  certified  to  it  by  the  council.  But 
more  than  that,  section  5677  of  Kirby's  Di- 
gest provides  that  the  assessment  may  be  an- 
nually readjusted  according  to  additional  im- 
provements placed  upon  the  lands  when  a 
succession  of  collections  are  necessary  to  pay 
for  the  Improvement.  This  statute  evident- 
ly contemplates,  and  we  hold,  that  the  board 
of  assessors  exists  as  such  until  the  district 
is  paid  out,  and  there  is  no  further  service 
necessary  for  it  to  perform.    Did  the  council 
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have  the  power  under  the  statutes  to  refer 
the  assessment  back  to  tbe  board  of  assess- 
ors? The  powers  of  tbe  city  council  in  the 
matter  of  local  Improvement  districts  are 
prescribed  by  tbe  statute,  and  the  council 
posaeaaes  no  authority  which  Is  not  conferred 
upon  either  In  express  terms  or  by  necessary 
implication.  The  first  section  of  the  statute 
quoted  provides  merely  for  the  appeal  of  a 
property  owner  from  the  action  of  the  board 
In  making  tbe  assessment  "on  his  property," 
and  that  on  bis  appeal  the  matter  shall  be 
beard  de  novo  on  such  evidence  as  may  be 
adduced  on  either  side.  Tbe  next  section  pro- 
vides that  tbe  council  shall  enter  on  its  min- 
utes the  result  of  Its  finding  on  any  such  ap- 
peal, and  that  the  board  of  assessors  shall 
make  Its  assessment  conform  thereto  If  any 
change  has  been  made  by  tbe  council.  It  is 
clear  that  tbe  only  authority  given  to  the 
council  by  tbe  statute  is  to  make  its  findings 
on  the  appeal  of  the  Individual  property  own- 
er, and  to  certify  the  same  to  th6  board  of 
assessors,  and  It  then  becomes  the  clerical  du- 
ty of  that  board  to  make  the  change  In  the 
assessment  thus  certified  to  It  by  the  council. 
The  purpose  of  the  statute  is  to  give  an  ag- 
grieved property  owner  an  opportunity  to 
have  bis  particular  assessment  reduced  to  tbe 
value  of  tbe  benefit  The  issue  is  restricted 
to  tbe  value  of  the  benefit  to  the  particular 
lot  Involved  In  the  appeal.  No  provision  Is 
made  for  the  entire  assessment  list  to  be  pre- 
sented to  tbe  council,  and  there  Is  no  provi- 
sion giving  other  property  owners  not  appeal- 
ing notice  of  the  appeals  or  an  opportunity  to 
be  heard.  If  the  Legislature  bad  Intended 
that  there  should  be  a  general  reapportion- 
ment of  the  entire  assessment  upon  the  ap- 
peals, It  Is  fair  to  presume  that  provision 
would  have  been  made  notifying  others  in- 
terested. The  language  of  the  statute  Is  un- 
ambiguous, and  it  would  take,  not  only  a  lib- 
eral construction  to  hold  that  the  council  had 
the  right  to  reassess  the  property  or  refer 
tbe  list  back  to  the  assessors  for  that  pur- 
pose, but  also  a  reading  Into  tbe  statute  of 
something  that  Is  not  there.  Under  these 
statutes  the  council  has  no  general  super- 
visory Jurisdiction  over  the  board.  If  no  ap- 
peal is  taken  from  the  assessment  of  the 
board  of  assessors,  the  council  has  no  power 
to  Interfere  with  it.  If  a  property  owner  ap- 
peals, Its  only  power  is  to  correct  tbe  particu- 
lar assessment  Involved.  At  this  stage  of  the 
proceedings  the  council,  and  ordinarily  the 
property  owner,  does  not  know  but  that 
when  the  appeals  are  settled  uniformity  and 
equality  will  result  But  in  any  event  no 
authority  is  given  the  council  to  delve  Into 
that  question.  Its  authority  Is  limited  to 
acting  upon  such  appeals  as  are  before  U, 
and,  when  they  are  settled,  to  levying  the  as- 
sessment by  ordinance. 

But,  It  Is  argued,  tbe  owners  of  property 
which  has  been  assessed  below  the  real  val- 
ue of  the  benefits  to  accrue  to  It  will  not  ap- 


peal to  the  city  council,  and  It  may  happen 
that  a  mere  lowering  of  the  estimate  of  bene- 
fits In  the  cases  appealed  would  be  a  wholly 
Inadequate  relief.  It  Is  said  that  tbe  appeal- 
ing owner  has  a  du&l  Interest  to  be  conserv- 
ed, the  right  to  have  the  estimate  of  benefits 
placed  upon  bis  property  reduced,  and  the 
estimate  of  benefits  to  the  property  of  owners 
who  have  not  appealed  raised  to  the  actual 
value  of  tbe  benefit  It  Is  urged  that  If  tbe  lat- 
ter should  not  be  done,  there  would  be  no  uni- 
formity In  the  assessments,  the  burden  of  tbe 
Improvement  would  be  inequitably  imposed, 
and  the  Improvement  Itself  might  be  defeated. 
We  think  that  tbe  statute  makes  ample  provi- 
sion for  such  a  contingency.  When  the  ap- 
peals have  beoi  disposed  of  by  tbe  city  coun- 
cil, and  tbe  list  of  tbe  assessment  of  benefits 
has  t>een  corrected  by  tbe  board  of  assesaors 
to  conform  to  the  findings  of  the  council.  It 
can  be  definitely  ascertained  whether  tbe  as- 
sessment of  benefits  -  is  lacking  In  that  uni- 
formity which  the  Cionstltution  requires.  An- 
other section  of  the  statute  provides  as  fol- 
lows: "Within  thirty  days  after  the  pas- 
sage of  the  ordinance  mentioned  above  tbe 
recorder  or  city  clerk  shall  publish  a  copy  of 
It  In  some  newspaper  pubMshed  in  such  town 
or  city  for  one  time;  and  all  persons  who 
shall  fall  to  begin  legal  proceeding  within 
thirty  days  after  such  publication  for  the 
purpose  of  correcting  or  invalidating  such  as- 
sessment shall  be  forever  barred  and  preclud- 
ed." Elrby's  Dig.  {  5685.  When  all  of  Its 
provisions  are  considered,  it  is  seen  that  the 
statute  furnishes  a  remedy  for  every  case. 
If  the  benefit  to  a  particular  lot  bas  been 
estimated  above  its  value,  the  remedy  of  tbe 
owner  is  by  appeal  to  the  city  council  within 
10  days  after  the  publication  of  notice  of  the 
filing  of  tbe  assessment  list.  If,  after  tbe 
bearing  of  tbe  appeals  and  tbe  correction  of 
the  list  to  conform  to  the  findings  of  tbe 
council.  It  appears  that  tbe  several  assess- 
ments of  benefit  are  unjust,  discriminatory, 
and  not  uniform,  the  individual  owner  may, 
within  30  days  after  the  publication  of  the 
notice  of  tbe  passage  of  tbe  ordinance,  in- 
stitute l^al  proceedings  in  tbe  proper  forum 
for  the  purpose  of  correcting  or  Invalidat- 
ing the  assessment  Tbe  two  provisions  give 
to  the  owner  bis  day  in  court  for  remedy- 
ing any  grievance  that  he  may  have,  and,  if 
no  steps  are  taken  within  tbe  time  limit  spec- 
ified, tbe  assessment  of  benefits  becomes  con- 
clusive. 

The  fact  that  two  of  tbe  board  of  assess- 
ors, in  tbe  absence  of  the  third,  and  without 
notice  to  him  of  their  Intention,  requested 
the  council  to  refer  tbe  assessment  list  back 
to  tbe  board,  suggesting  a  doubt  whether 
they  bad  made  the  assessment  upon  a  prop- 
er basis  and  the  need  of  fuller  legal  advice, 
does  not  help  matters,  first  because  they 
were  not  authorized  to  act  as  a  board  with- 
out notice  to  tbe  third ;  and,  second,  because 
when  tbe  first  assessment  was  filed  and  tbe 
notice  published  It  was  subject  only  to  the 
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action  of  the  conndl  on  appeals,  and  of  the 
courts  on  proper  and  timely  attack.  Their 
pleas  for  a  retnm  of  the  list  gave  no  power 
to  the  conndl  to  return  it  The  report  of 
tbe  ordinance  committee  to  the  efTect  that  the 
appeals  were  too  numerous  to  be  heard  at 
one  meeting,  and  that  a  reference  of  the  list 
back  to  the  board  might  obviate  the  trouble 
of  passing  on  the  appeals,  also  goes  for 
naught.  The  council  did  not  have  to  pass 
upon  all  the  api)eals  in  one  meeting.  It  was 
authorized  to  take  such  time  as  necessary, 
and  to  avail  Itself  of  the  benefit  of  refer- 
ence to  appropriate  committees,  provided  tbe 
council  Itself  finally  and  actually  acted  on 
tbe  appeals.  We  hold  that  tbe  council  bad 
no  power  or  authority  to  refer  the  assess- 
ment list  back  to  tbe  t)oard.  While  this  la 
tme,  BtlU  tbe  complaining  property  owners 
appealing  to  tbe  council  bad  tbe  clear  right 
to  apply  to  a  court  In  some  appropriate  pro- 
ceeding to  attack  the  assessment  for  want  of 
uniformity,  or  for  other  sufilclent  cause,  un- 
til 30  days  after  the  publication  of  tbe  as- 
sessment ordinance.  If  no  attack  had  l)een 
made  within  that  time,  the  assessment  would 
have  I)een  final.  But  these  property  owners, 
by  cross-bills  in  tbe  chancery  court,  did  as- 
sail the  validity  of  the  assessments  In  apt 
time,  alleging,  In  substance,  that  the  assess- 
ments as  a  whole  were  arbitrary,  and  not 
according  to  benefits,  and  praying  that  the 
entire  assessment  be  declared  void,  and  that 
its  levy  and  enforcement  be  enjoined.  This 
was  a  timely  and  appropriate  attack  on  tbe 
validity  of  tbe  assessment  as  a  whole,  and 
the  Issues  relating  to  tbe  character  of  the  as- 
sessment, and  the  true  tiasis  upon  which  It 
wa»  made,  were  clearly  and  properly  pre- 
sented to  tbe  court  for  determination. 

Tbe  next  question  arising  is  whether  tbe 
chancery  court  was  Justified  In  holding  the 
first  assessment  void.  The  statute  requires 
the  board  to  assess  the  value  of  the  benefits 
to  accrue  to  each  piece  of  property.  This 
means  that  the  assessors  shall,  from  their 
knowledge,  experience,  observation,  and  Judg- 
ment, make  a  fair  and  Just  estimate  of  the 
benefit  which  each  particular  piece  of  prop- 
erty will  receive  by  reason  of  tbe  improve- 
ment They  must  consider  its  value,  super- 
ficial area,  frontage,  location,  the  improve- 
ments thereon,  relation  to  business  or  other 
centers,  and  every  factor  which.  In  their 
Judgment  as  a  board,  would  go  to  make  up 
the  sum  total  of  benefits.  The  true  Inquiry 
Is,  what  will  the  effect  of  tbe  proposed  im- 
provement be  upon  the  market  value  of  the 
real  property,  including  the  buildings  there- 
on? The  board  may  consider  what  the  prop- 
erty is  then  fairly  worth  in  the  market,  and 
what  will  be  the  value  when  the  Improve- 
ment is  made.  Consideration  should  be  giv- 
en to  all  facts  and  circumstances  tending  to 
Hhow  special  benefits  received  from  the  Im- 
provement not  flowing  to  the  community  at 
large.  The  benefits,  if  any,  to  tbe  buildings 
tn  the  land,  cannot  be  arbitrarily  disregard- 


ed. There  are  cases  holding  that  only  tbe 
benefits  accruing  to  the  land  as  snch  should 
be  considered,  and  that  the  enhancement  in 
value  to  tbe  buildings  should  not  be  consid- 
ered. Whether  those  cases  are  right  or 
wrong,  the  statutes  In  this  state  contemplate 
that  any  benefit  accruing  to  the  real  prop- 
erty, including  buildings,  sliall  be  considered. 
The  provlse  to  section  5677  of  Klrby's  Digest 
above  referred  to,  expressly  declaring  that 
the  assessments  may  be  annually  readjusted 
according  to  additional  improvements  placed 
upon  tbe  land,  carries  out  that  idea,  because, 
if  tbe  benefits  to  buildings  subsequently 
erected  are  to  be  considered  In  readjusting 
the  assessment,  it  follows  that  the  benefits 
to  buildings  already  erected  should  be  con- 
sidered. Whether  the  buildings  actually  re- 
ceive any  benefit  from  the  proposed  improve- 
ment, and  if  so,  to  what  extent  Is  a  ques- 
tion of  fact  for  tbe  board  of  assessors.  No  . 
more  definite  rule  can  be  laid  down.  The 
board  of  assessors  may  very  properly  adopt 
a  percentage  of  the  valuation  of  the  property, 
including  the  buildings,  as  to  the  value  of  the 
benefits,  if  in  its  Judgment  such  a  method 
best  reaches  the  true  measure  of  benefits  to 
each  piece  of  property ;  or  it  may  adopt  any 
other  method  which  will  reach  the  same  re- 
suit  Guided  by  these  rules,  does  the  evi- 
dence Justify  a  condemnation  of  the  first  as- 
sessment? The  testimony  on  which  the  com- 
plaining property  owners  chiefly  base  their 
charges  against  the  assessment  is  that  of  tbe 
assessors  themselves,  and  It  Is  urged  that 
they  are  not  under  the  law  competent  wit- 
nesses to  Impeach  their  own  assessment. 
Several  Illinois  cases  are  cited  to  the  effect 
that  the  testimony  as  to  bow  the  assessors 
arrived  at  their  decision  Is  Incompetent; 
that  they  cannot  be  Interrogated  as  to  their 
acts,  and  cannot  be  called  as  witnesses  to  im- 
peach their  own  report  All  of  these,  bow- 
ever,  are  cases  where  the  assessment  has  been 
duly  filed,  ratified,  and  confirmed  by  the  coun- 
cil or  other  proper  authorities.  The  ques- 
tion Is  raised  In  them  by  property  owners 
resisting  tbe  collection  of  the  assessment 
and  not  in  some  proceeding  that  can  be  re- 
garded as  a  direct  attack  on  the  assessment 
The  validity  of  this  assessment  Is  assailed 
In  this  case  In  a  direct  and  timely  attack  In 
a  court  of  equity.  The  interveners  in  this 
case  charge  that  the  assessors  acted  arbi- 
trarily, with  the  result  of  an  assessment  as  a 
whole  grossly  Inequitable,  unjust,  unfair,  un- 
equal, disproportionate,  discriminatory,  and 
therefore  not  uniform.  The  truth  of  these 
charges,  and  the  validity  of  tbe  assessment 
Is  thus  tbe  question  presented  to  tbe  court. 
Tbe  question  of  the  validity  of  tbe  assess- 
ment Is  open  to  attack  in  this  direct  proceed- 
ing Just  as  much  as  It  would  be  before  the 
council  on  appeal,  If  our  statutes  were  broad 
enough  to  include  an  attack  of  this  character 
by  appeal.  Tbe  claim  Is  made  by  the  attack- 
ing parties  that  tbe  assessors  did  not  actual- 
ly assess  according  to  benefits,  but  made  an 
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assesament,  based  on  an  arbitrary  method, 
which  had  no  real  relation  to  benefits.  While 
the  true  Inquiry  thus  before  the  court  is  not 
80  much  one  of  methods  or  plans  of  re- 
sults, still  evidence  of  what  plan  was  fol- 
lowed is  Important  as  throwing  light  on  the 
question  of  whether  a  proper  assessment  has 
resulted.  The  character  of  their  assessment 
may  be  best  determined  by  ascertaining  how 
they  made  it,  and  testimony  as  to  what 
matters  entered  Into  their  estimate  of  bene- 
fits is  highly  Important  in  finding  out  wheth- 
er all  the  proper  elements  of  benefit  were 
given  consideration,  and  whether  essential 
elements  were  arbitrarily  disregarded  or  ig- 
nored. These  things  are  best  known  to  the 
assessors,  and  we  think  that  their  testimo- 
ny about  them  in  this  case  Is  competent. 
People  V.  JefTerson,  55  N.  Y.  604.  The  ev- 
idence shows  that  the  assessment  was  made 
in  the  following  manner:  The  assessors  di- 
vided the  estimated  cost  of  the  improve- 
ment by  the  number  of  lots  in  the  dis- 
trict, which  gave  them  $350  as  a  front-lot 
cost  Taking  that  as  a  basis,  they  arbitrari- 
ly began  at  about  the  center  of  the  district 
and  assessed  the  benefit  to  each  lot  at  $350, 
shading  it  slightly  as  they  proceeded  south, 
and  Increasing  It  a  little  as  they  went  north 
from  the  center.  The  property  in  the  south 
half  of  the  district  consisted  for  the  most 
part  of  residence  property,  some  of  which 
was  vacant,  while  that  in  the  north  half  was 
mostly  business  property  near  the  heart  of 
the  city  with  costly  buildings  located  thereon. 
This  method  of  assessment,  therefore,  result- 
ed in  a  grossly  discriminatory  assessment  as 
compared  with  either  the  assessed  or  actual 
valuations  of  the  proi)erty  itself,  varying 
from  1  to  2  per  cent,  of  the  value  of  the  most 
valuable  business  property,  and  from  20  to 
60  per  cent  of  some  of  the  outlying  residence 
property.  This  alone  might  not  be  sufficient 
to  condemn  the  assessment  in  a  case  where 
the  assessors  properly  considered  the  ques- 
tion of  value,  and  as  a  board  permitted  It 
to  play  such  a  part  in  their  estimate  of  bene- 
fits as  they  In  their  Judgment  deemed  It  en- 
titled. In  instances  where  the  benefits  and 
conditions  are  the  same  a  front-foot  rule  may 
result,  and  is  not  necessarily  Improper.  But 
the  evidence  of  one  of  the  assessors  In  this 
case  shows  that  he  started  out  with  the  ab- 
stract proposition  that  values  of  the  property 
had  nothing  whatever  to  do  with  the  fixing 
of  benefits  in  improvement  districts,  and  that 
In  this  case  he  not  only  gave  no  consideration 
whatever  to  values,  but  could  not  have  done 
so,  because  he  was  confessedly  not  familiar 
with  the  actual  or  comparative  values  of  ei- 
ther the  lots  or  buildings.  His  testimony 
shows,  not  that  he  concluded  that  values  did 
not  materially  affect  the  benefits  in  this  par- 
ticular case,  but  that  he  ignored  the  questions 
of  values  on  principle,  because  he  did  not  be- 
lieve they  should  properly  be  considered  as 
an  element  of  benefits  under  the  law.    The 


evidence  shows  that  the  other  assessors  ig- 
nored valuations,  not  because  they  believed 
they  were  not  a  material  factor  in  their  esti- 
mate of  benefits  in  this  assessment,  but  be- 
cause they  deferred  to  the  opinion  of  the  first 
assessor  that  it  was  not  proi>er  to  ccHislder 
them.  The  evidence  also  shows  that  these 
last  two  assessors  made  a  second  assessment 
of  benefits,  based  entirely  on  valuation  of  the 
property,  and  that  they  not  only  regarded 
such  method  of  assessment  the  proper  one  la 
this  case,  but  that  the  method  adopted  hy 
the  board  In  the  first  assessment  ignoring' 
values  was  actually  contrary  to  their  Judg- 
ment The  exclusion  of  the  consideration  of 
values,  therefore,  was  actually  against  the 
Judgment  of  two  of  the  assessors,  and  was 
arbitrary  on  the  part  of  the  other.  In  any 
event  neither  the  board  nor  a  majority  of  It 
considered  the  question  of  values  of  the  prop- 
erty, and  determined  that  in  this  particular 
case  they  were  not  an  important  factor;  but. 
on  the  c<Mitrary,  they  all  practically  ignored 
that  question  entirely  under  a  misapprehen- 
sion of  their  duties.  In  other  words,  the  evi- 
dence convinces  na  that  this  is  not  a  case 
where  special  benefits  were  valued  in  the 
proper  manner,  giving  to  values  and  all  other 
elements  a  fair  consideration,  which  resulted 
in  practically  a  front-foot  assessment  but 
rather  that  a  front-foot  basis  was  arbitrarily 
adopted,  without  giving  consideration  to  val- 
ue and  other  elements  of  benefits.  Having 
thus  excluded  material  elements  of  benefit 
from  their  consideration,  and  adopted  a  front- 
foot  basis  in  a  district  where  valuations  and 
conditions  were  widely  variant,  without  suf- 
ficient showing  that  such  a  basis  had  any 
proper  relation  to  benefits  to  the  property, 
the  assessors  made  an  assessment  which,  we 
think,  does  not  as  a  whole  measure  up  to  tbe 
requirements  of  the  Constitution  and  law. 

The  facts  in  this  case  are  very  similar  to 
those  in  People  v.  Jefferson  County  Court,  65 
N.  Y.  QDi.  In  that  case  an  assessment  was 
attadced  by  a  property  owner  in  an  appeal 
to  a  coun^  court.  The  commissioners,  who 
assessed  the  benefits,  certified,  and  one  of  them 
testified,  that  tbey  had  apportioned  the  ex- 
penses of  the  work  according  to  their  Judg- 
ment of  the  value  of  the  benefit  from  It  to  the 
respective  parcels  of  land,  and  that  they  had, 
upon  examination,  determined  that  each  acre 
of  land  was  benefited  to  the  same  amount 
The  court  said:  "It  was  not  pretended  that 
they  had  made  a  determination  of  the  value  of 
the  benefit  to  each  parcel  of  land  assessed, 
and  upon  comparing  the  determinations  had 
found  that  they  disclosed  an  equal  benefit  per 
acre  to  all  or  nearly  all  of  the  land  assessed. 
•  •  •  The  tax  was  arrived  at  in  a  dif- 
ferent way.  It  was  imposed  at  the  rate  of 
$3.25  per  acre  on  33^  acres.  This  single  case, 
with  the  acknowledgement  of  the  commis- 
sioners that  they  fixed  the  benefit  per  acre 
at  the  same  sum,  notwithstanding  the  different 
character  of  the  different  parcels  of  property, 
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may  be  regarded  as  showing  that  the  com- 
xnlBSlonen  adopted,  as  a  rule  of  aBsessment, 
•n  apportionment  per  acre,  and  not,  as  they 
tkrofessed,  an  apportionment  according  to  the 
benefit  derived  from  the  improvement.  Under 
the  statute  the  question  was  an  open  one  be- 
fore the  county  court  to  determine  upon  the 
evidence  whether  it  appeared  that  an  errone- 
ous rule  of  asaessment  had  been  adopted.  The 
court  was  not  concluded  by  the  return  of  the 
cfHumlasloners,  nor  by  the  testimony  of  the 
one  who  was  sworn.  It  was  to  determine  on 
the  proofs  what  rule  was  adopted,  and  was 
then  to  decide  whether  the  rule  thus  adopted 
was  erroneous.  Considering  all  the  evidence, 
it  has  decided  that  the  rule  which  the  com- 
missioners professed  to  govern  themselves  by 
was  not  that  which  they  in  fact  applied,  and 
in  80  doing  has  extended  to  the  appellants,  in 
that  court,  the  exact  measure  of  protection 
which  the  statute  required  it  to  afford;  for 
the  requirement  of  the  statute  was  substantial, 
not  formal,  and  an  assessment  per  acre  was 
not  an  assessment  according  to  benefit,  thou^ 
disguised  in  that  form.  We  are  of  the  opin- 
ion that  the  county  court.  In  making  the  de- 
cision in  question,  was  acting  within  the 
jurisdiction  expressly  conferred  upon  it,  and 
that  the  proofs  before  it  not  only  Justified  but 
required  the  decision  which  was, made,  and 
that  the  duty  of  apportioning  the  assessment 
according  to  a  real  and  not  a  formal  Judgment 
of  benefit  cannot  be  evaded  without  disregard 
of  the  law." 

In  Kersten  v.  Milwaukee,  106  Wis.  200.  81 
N.  W.  MS,  lioe,  48  L.  R.  A.  851,  a  street 
improvement  assessment,  which  the  statute  re- 
quired to  be  according  to  benefits,  was  at- 
tacked by  an  Injunction  proceeding  In  a  court 
of  chancery  on  the  charge  among  others  that 
the  assessment  was  arbitrary  and  not  accord- 
ing to  t>eneflts.  The  proof  showed  tttat  the 
assessors  assessed  the  property,  based  upon 
the  cost  of  the  work  in  front  of  the  abutting 
lots,  at  the  uniform  rate  of  $1  per  front  foot. 
It  was  argned  that  all  of  the  board  viewed  the 
premises  and  assessed  the  benefits  after  such 
view,  and  that  the  assessment  was  the  judg- 
ment of  the  three  commissioners.  The  court 
said:  "The  court  [lower  court]  has  found  that 
the  assessment  made  by  the  board  of  public 
works  was  arbitrary,  and  based  solely  upon 
the  cost  of  the  work  In  front  of  the  abutting 
lots.  •  •  ♦  with  the  accompanying  facts 
and  circumstances,  the  assessment  shows  that 
the  board  could  not  have  exercised  their  judg- 
ment in  arriving  at  a  result  That  this  assess- 
ment of  benefits  to  each  of  the  adjoining  lots 
should  correspond  in  each  case  to  as  many 
dollars  as  the  abutting  lot  had  feet  of  front- 
age, and  that  the  aggregate  of  benefits  should 
very  closely  approximate  the  total  cost  of  the 
work,  are  circumstances  too  significant  not  to 
arouse  Bu«i)icion.  •  •  •  It  is  not  enough 
for  the  board  to  say  that  they  viewed  the 
pranises  and  exercised  their  judgment.  If  the 
facts  negative  that  assertion.  Here  the  facts 
••ry  out  so  loudly  against  the  conclusion  reach- 
ed that  we  find  no  difficulty  in  agreeing  with 


the  court's  estimate  of  the  board's  proeednre." 
See  also  People  y.  Rels  (Sup.)  96  N.  T.  Supp. 
597;  People  v.  City  (Sup.)  107  N.  Y.  Supp. 
281;  Berdel  v.  City,  217  111.  429,  76  N.  B.  388. 

We  hold  that  the  first  assessment  was  void, 
and  that  the  court  was  right  In  so  declaring 
and  In  enjoining  its  levy  and  enforcement. 
After  the  assessment  list  was  referred  back  to 
the  board  of  assessors,  two  of  its  members 
addressed  a  formal  communication  to  the 
council,  stating  that  the  third  assessor  was  in 
Europe,  and  would  not  retnm  for  several 
months,  and  that  in  reconsidering  the  assess- 
ment they  would  like  to  have  the  advice  of  a 
third  assessor,  and  asking  for  the  appointment 
of  another  In  his  place.  The  council  not  acting 
on  this  further  than  to  receive  and  file  It,  the 
two  members  undertook  to  make  a  new  as- 
sessment during  the  temporary  absence  of  the 
third.  Bven  If  it  be  conceded  that  section 
7821  of  KIrby's  Digest  applies  to  boards  of 
assessors,  the  action  of  two  members  of 
the  board.  In  the  absence  of  the  third,  without 
notice  to  him,  or  c^portunlty  on  his  part  to 
be  present  or  to  participate,  was  unauthorized. 

The  statute  provides  that  "no  single  im- 
provement shall  be  undertaken  which  alone 
will  exceed  In  cost  20  per  centum  of  the  value 
of  the  real  property  in  such  district  as  shown 
by  the  last  county  assessment"  KIrby's  Dig. 
{  5683.  It  is  contended  that  this  section  limits 
the  amount  which  may  be  assessed  against 
each  particular  piece  of  property  to  20  per 
cent  of  Its  value,  and  that  It  was  Intended 
as  a  protection  for  the  Individual  owner.  We 
do  not  think  the  statute  Is  susceptible  of  such 
an  Interpretation.  According  to  its  plain  and 
unambiguous  language  It  applies  to  the  prop- 
erty of  the  entire  district.  Its  purpose  is  to 
prevent  improvement  districts  from  undertak- 
ing any  work  which  will  cost  more  than  one- 
fifth  of  the  assessed  value  of  the  property 
therein.  Whether  the  improvement  can  be 
made  within  this  limit  as  to  cost  can  and  must 
be  ascertained  at  the  outset  After  the  consent 
of  a  majority  in  value  of  the  property  holders 
has  l>een  obtained  and  evidmced  as  required 
by  law,  the  first  step  to  be  taken  Is  the  ap- 
jjolntment  of  a  board  of  Improvement,  which 
shall  immediately  form  plans  for  the  Improve- 
ment, and  procure  estimates  of  its  cost  The 
cost  l>elng  ascertained,  its  comparison  with 
the  value  of  the  real  property  In  the  district 
as  shown  by  the  last  county  assessment  will 
disclose  whether  It  exceeds  20  per  centum  of 
that  value,  and,  if  it  does,  the  Improvements 
should  not  be  undertaken,  unless  the  plans 
can  be  so  changed  as  to  reduce  the  cost  within 
the  statutory  limit  At  this  stage  of  the  pro- 
ceedings it  cannot  be  known  whether  the  cost 
of  the  improvement  will  exceed  the  aggregate 
of  benefits  in  the  district.  The  next  step  Is  to 
appoint  a  board  of  assessors  to  assess  the  ben- 
efits. If  the  cost  exceeds  the  benefits,  it  cou- 
stltntee  a  second  barrier  to  the  improvement, 
tor  the  assessments  can  only  be  made  upon 
the  benefits.  The  20  per  centum  clause  Is  a 
limitation  upon  the  district  alone,  while  the 
value  of  the  benefits  is  both  a  limitatiou  upon 
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the  district  and  npon  the  ultimate  liability  of 
the  individual  property  owno*.  It  the  20  per 
centum,  clanae  applied  to  each  piece  of  prop- 
erty. It  would  destroy  uniformity  in  the  aa- 
seesments,  and  interfere  with  the  ad  valorem 
principle  as  explained  above.  The  board  must 
assess  the  special  benefit  which  each  lot  will 
receive.  This  benefit  is  usually  less  than  the 
value  of  the  lot,  but  It  may  be  greater.  The 
city  council  must  levy  such  a  per  centum  of 
the  benefits  as  will  produce  the  cost  of  the  im- 
provement This  makes  the  assessment  ad 
valorem  and  imlform  as  to  the  benefits. 

Now,  suppose  that  two  lots  have  a  value  of 
1100  each,  but  one  is  benefited  |100  and  the 
other  only  $10.  If  the  cost  of  the  Improve- 
ment requires  50  per  cent  of  the  amount  of 
benefits,  the  first  lot  would  have  to  pay  $50, 
and  the  second  $5.  But  if  the  20  per  centum 
limitation  applied  to  each  particular  lot,  the 
first  could  only  be  made  to  pay  $20.  The  uni- 
formity In  the  assessment  would  be  Impaired, 
for  the  first  lot  would  only  contribute  20  per 
cent  of  the  benefit  which  it  actually  receives, 
while  the  second  lot  would  pay  GD  per  cent 
of  the  benefit  accruing  to  it  This  interpre- 
tation placed  upon  the  statute  is  strengthened 
by  the  fact  that  another  section  provides  that. 
If  the  assessmcmt  first  levied  shall  prove  in- 
sufficient to  complete  the  Improvement,  It 
shall  be  the  duty  of  the  council  to  make  ad- 
ditional assessments  from  year  to  year,  "un- 
til 20  per  centum  of  the  value  of  the  real  prop- 
erty of  such  district  shall  be  collected  and  con- 
sumed In  such  Improvement"  Kirby's  Di- 
gest i  5716.  The  same  limitation  is  thus 
placed  at  the  end  of  the  district  that  confronts 
it  at  the  beginning,  and  in  both  instances  the 
limitation  In  terms  applies  to  the  action  of 
the  council,  whereas  it  is  not  referred  to  in 
the  section  defining  the  duties  and  prescribing 
the  proceedings  of  the  board  of  assessors.  We 
think  that  the  statute  plainly  provides  for 
two  harmonious  limitations:  The  district  as 
a  whole  shall  never  be  assessed  for  more  than 
20  per  centmn  of  the  assessed  value  of  all  the 
real  property  in  the  district ;  and  the  individ- 
ual owner  shall  never  be  required  to  pay  a 
greater  sum  than  the  actual  value  of  the  ben- 
efit he  receives. 

An  illustration  of  a  statute  limiting  the 
amount  of  the  assessment  on  the  particular 
lot  In  the  district  is  found  in  ttie  following  act 
of  Ohio :  "In  no  case  shall  the  tax  or  assess- 
ment specially  levied  and  assessed  upon  any 
lot  or  land  for  any  improvement  amount  to 
more  than  25  per  cent  of  the  value  of  such 
lot  or  land  as  assessed  for  taxation.  The 
cost  exceeding  said  per  centum  that  would 
otherwise  be  chargeable  on  such  lot  or  land 
shall  be  paid  by  the  corporation  out  of  its  gen- 
eral revenue."  Acts  Ohio  1S71,  p.  125.  The 
limitation  in  that  act  in  plain  terms  refers  to 
the  particular  property  In  the  district,  and,  in 
order  to  prevent  a  lack  of  funds  by  reason  of 
it,  provides  for  the  payment  of  the  excess 
over  the  limitation  by  the  municipality.  Our 
statute  is  plainly  not  one  of  this  character. 

The  decree  of  the  chancellor,  enjoining  the 


enforcement  of  both  assesamoits,  is  affirmed. 
The  affirmance  of  the  decree  leaves  the  im- 
provement district  legally  formed,  with  the 
matter  of  assessments  still  In  the  bands  of 
the  board  of  assessors,  with  full  power  to 
make  an  entirely  new  assessment  whlcb. 
when  filed,  shall  operate  and  be  subject  to  tbe 
same  rule  of  procedure  as  though  it  were  tbe 
original  assessment 

BATTLE,  WOOD,  and  HART,  33.,  beinp; 
disqualified,  took  no  part;  COCKRILI>. 
COLEMAN,  and  FLETCHER,  Special  Judges, 
acting  In  their  stead. 


TOBIN  et  al.  v.  SPANN. 
(Supreme  Court  of  Arkansas.     March  9,  lOOS.t 

1.  Infants —  Deeds — Dibaffibuance— Estop- 
pel. 

Where  a  minor  executes  a  deed  under  rep- 
resentations in  accordance  with  his  appear- 
ance that  he  is  of  full  a^e,  be  is  not  tiiereby  es- 
topped on  readiing  majority  from  disaffirmiui; 
the  contract  and  repudiatins  the  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Infants,  g§  50-5&] 

2.  Guardian  and  Wabd  —  Sai.b  or  Land — 
Guardian's  Bond. 

Kirby's  Dig.  f  3803,  requiring  a  jniardian 
to  give  a  special  bond  in  case  of  a  lease  or  sale 
of  real  estate  of  a  minor  for  investment,  does 
not  require  such  bond  where  tbe  sale  la  made 
for  the  maintenance  and  education  of  the  minor. 
8.  Infants  —  Deeds— Disaffibuancb—Riqbt 
TO  Rents. 

Where  a  minor  disaffirmed  his  deed  execut- 
ed dnrinjs  minority  on  becomini;  of  age,  the  con- 
tract being  voidable  only,  he  was  entitled  to  r<>- 
cover  rents  only  from  the  date  of  such  disaffirm- 
ance. 

SEid.  Note. — For  cases  in  point  see  Cent  Dig. 
.  27,  Infants,  {  62.] 

4.  Sami>— Taxes— Repaibs—Iicpbovekents. 

Where  a  conveyance  by  certain  minors  was 
■et  aside  on  their  becominK  of  age,  the  grantee 
was  entitled  to  set  off  taxes,  repairs,  and  im- 
provements against  the  minors'  claim  for  renttt 
accruing  within  three  years. 
Wood,  J.,  dissenting. 

Appeal  from  Mississippi  Chancery  Court: 
Edward  D.  Robertson,  Chancellor. 

Action  by  Charles  Tobin  and  others  against 
J.  C.  Spann.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed  as  to  plain- 
tiff Holland  Tobin,  and  reversed  and  remand- 
ed, with  directions,  as  to  the  others. 

The  complaint  alleges  that  A.  W.  Ty>biii 
died  in  1898,  leaving  his  widow,  together  with 
the  three  plaintiffs  and  two  older  children; 
that  be  owned  the  land  Involved  in  the  suit ; 
that  on  the  27th  day  of  May,  1899,  plalntKfs 
Charley  Tobin  and  Mary  Hayes  conveyed 
their  interest  in  said  land  to  defendant 
Spann,  for  $132  per  share ;  that  at  the  Janu- 
ary term,  1900,  the  probate  court  of  said 
county  made  an  order  authorizing  and  direct- 
ing 3.  F.  Morrow  to  sell  tbe  interest  of  Hol- 
land Tobin  in  said  land ;  that  on  tbe  17tb  day 
of  February,  1900,  the  said  Morrow  pretended 
to  sell  the  interest  of  said  Holland  Tobin  in 
said  land  to  defendant,  Spann,  for  $132,  and 
executed  a  deed  to  him  on  the  I2th  day  of 


Digitized  by 


Google 


Ark.) 


TOBIN  T.  SPANN. 


635 


April.  1900 ;  that  Holland  Toblu  was  21  years  i 
old  April  U,  1906,  Charley  Tobin  was  25  on 
tbe  lOtb  of  March,  190S,  and  Mary  Hayes  was 
23  yeara  old  on  the  25th  day  of  July,  1905, 
and,  being  minors  at  the  time  said  deed  was  ' 
executed,  were  not  responsible  for  their  acts ; 
that  the  siun  of  $132  was  a  shockUigly  Inade- 
quate consideration  for  the  share  of  each 
plaintiff  In  said  land  at  the  time  of  tbe  sale ; 
that  60  acres  of  the  same  was  then  In  culti- 
vation, and  the  defendant  has  received  $1,- 
800  In  rents  therefor  and  has  cut  tbe  timber 
therefrom.    The  answer  and  amended  answer 
denies' the  ages  of  the  plaintlfTs  as  set  forth 
in  the  complaint;  admits  that  Mary  Hayes 
was  married  at  the  time  she  executed  the 
deed ;  denies  that  |132  was  a  shockingly  inad- 
equate consideration  for  each  share  of  said 
land ;  denies  that  60  acres  was  In  cultivation ; 
denies  tliat  defendants  has  received  |1,800 
rents,  and  denies  that  he  has  cut  the  timber 
from  said  land;  alleges  that  Charley  Tobin 
was  21  years  of  age  and  Mary  Hayes  18  years 
of  age  at  the  time  said  deed  was  executed,  that 
they  asked  defendant  to  purchase  their  land 
becanse  it  was  mortgaged  to  H.  E.  Fisher,  and 
advised  him  that  unless  he  or  some  one  else 
purchased  the  same  the  mortgage  would  be 
foreclosed  and  they  would  receive  notbiug, 
and  that  said  Charley  Tobin  and  Mary  Hayes 
stated  positively  to  him  that  they  were  more 
than  21  and  18  years  of  age,  respectively,  and 
produced   witnesses  who   had  known   them 
from  their  birth  to  prove  their  age  to  the  de- 
fendant ;  alleges  that  the  probate  sale  of  Hol- 
land Tobln's  Interest  was  regular  in  all  re- 
spects, that  the  land  was  duly  appraised,  and 
that  he  purchased  it  for  an  amount  less  than 
$100  after  due  notice  of  said  sale  had  been 
given  and  no  one  else  had  bid,  and  desiring 
to  be  fair  in  the  matter  he  voluntarily  paid 
an  amount  in  excess  of  what  he  was  required 
to  do,  paying  the  sum  of  $132  therefor;  al- 
leges that  not  more  than  18  or  20  acres  of  said 
land  was  In  cultivation,  and  that  It  was  cov- 
ered with  logs  and  trees  to  such  an  extent 
that  it  was  of  but  little  value  until  he  had  ex- 
pended a  great  deal  of  time  and  labor  in  put- 
ting It  in  condition,  that  tbe  ancestors  of 
plaintiffs  had  sold  the  merchantable  timber 
on  said  land  and  same  was  cut  and  removed 
by  the  purchaser ;  that  said  land  was  low  and 
wet  and  of  but  little  value,  and  since  his  pur- 
chase of  the  same  he  has  put  about  40  acres 
In  cultivation,  has  cleared  up  20  acres  that 
was  partially  fit  for  cultivation  at  tbe  time 
of  the  purchase,  but  owing  to  the  fact  that 
It  is  low  and  wet  he  had  never  received  any 
rent  therefrom,  that  he  has  paid  state,  coun- 
ty, levee,  and  ditch  taxes  thereon,  and  that 
a  drainage  canal  has  been  constructed  near 
the  same  which  will  enable  said  defendant  to 
drain  said  land  and  make  it  valuable,  and  it 
Is  this  fact  that  induced  tbe  plaintiffs  to 
bring  said  suit  to  recover  said  land.    The 
facts  are  sufficiently  referred  to  in  the  opin- 
ion. 


J.  T.  Coston,  for  appellants.  W.  X  Lamb, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  clear  preponderance  of  the  evidence  In 
the  case  shows  that  Mary  Hayes  and  Charles 
Tobin  were  minors  at  tbe  time  the  deed 
sought  to  be  disaffirmed  was  executed.  There 
is  testimony  adduced  tending  to  show  that 
at  the  date  of  the  execution  of  the  deed  their 
appearance  Indicated  that  they  were  of  full 
age,  and  that  they,  together  with  their  moth- 
er and  older  brother,  represented  themselves 
to  appellee  to  be  of  full  age. 

It  Is  not  contended  now  by  appellee  that 
this  testimony  meets  or  overcomes  the  evi- 
dence adduced  by  appellant  tending  to  show 
that  appellants  were  minors  at  the  date  of 
the  execution  of  the  deed  In  controversy,  but 
it  is  now  contended  by  appellee  that  such  rep- 
resentations were  false,  and  that  by  reason 
of  such  false  representations  they  are  estop- 
ped to  disaffirm  the  deed.  This  presents  the 
Issue  squarely.  Can  a  minor,  when  he  has 
reached  that  age  of  maturity  where  his  ap- 
pearance indicates  that  he  Is  of  full  age,  by 
false  representations  that  he  Is  of  age,  estop 
himself  from  disaffirming  the  contract?  This 
question  Is  answered  in  the  affirmative  in  the 
case  of  Commander  v.  Brazil,  88  Miss.  668,  41 
South.  497,  9  L.  R.  A.  (TH.  S.)  1117,  and  the 
cases  therein  cited.  But  the  court  Is  of  the 
opinion  that  the  rule  therein  announced  Is 
contrary  to  tbe  weight  of  authority  and  to 
the  better  reason  on  the  subject.  The  doc- 
trine that  an  Infant  Is  not  estopped  by  a  false 
representation  as  to  his  age  rests  upon  the 
principle  that  one  under  the  disability  of 
minority  has  no  power  to  remove  the  disabil- 
ity by  a  representation,  and  that  his  represen- 
tations cannot  be  of  greater  force  than  the 
contract  Itself.  In  a  case  precisely  like  this 
the  Supreme  Court  of  the  United  States  used 
the  following  language :  "An  estoppel  in  pais 
Is  not  applicable  to  infants,  and  a  fraudulent 
representation  of  capacity  cannot  be  an  equiv- 
alent for  actual  capacity.  A  conveyance  by 
an  Infant  is  an  assertion  of  his  right  to  con- 
vey. A  contemporaneous  declaration  of  bis 
right  or  his  age  adds  nothing  to  what  Is  im- 
plied In  his  deed.  An  assertion  of  an  estoppel 
against  him  is  but  a  claim  that  he  has  assent- 
ed or  contracted.  But  he  can  no  more  do  that 
effectively  than  he  can  make  tbe  contract  al- 
leged to  be  confirmed."  Sims  v.  Everhardt, 
102  U.  S.  313,  28  L.  Ed.  87.  This  case  has 
been  quoted  with  approval  by  this  court,  and, 
while  the  precise  question  Involved  here  has 
never  been  passed  upon  by  this  court,  the 
trend  of  all  former  decisions  In  this  state  has 
been  toward  the  doctrine  that  an  Infant  can- 
not estop  himself  by  representations  as  to 
his  age,  for  the  reason  that  such  an  act  would 
denude  tbe  minor  of  the  manOe  thrown 
around  him  by  the  policy  of  the  law  to  pro- 
tect him  from  the  heedlessness  of  youth  and 
the  machlftations  of  others.    Watson  v.  BlI- 
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lings,  88  Ark.  281,  42  Am.  Rep.  1 ;  Stull  ▼. 
HarrJs,  61  Ark.  294,  11  S.  W.  104,  2  L.  R.  A 
741 ;  Fox  V.  Drewry,  62  Ark.  316,  35  S.  W. 
533.  The  doctrine  that  an  infant  is  not  es- 
topped to  set  up  his  minority  because  of  his 
false  representations  as  to  his  age  has  been 
announced  in  the  following  cases :  Conrad  t. 
Lane,  26  Minn.  389,  4  N.  W.  696,  37  Am.  R^. 
412;  Alt  V.  Graff,  65  Minn.  191,  68  N.  W.  11 ; 
Alvey  T.  Reed,  115  Ind.  148,  17  N.  B.  265,  7 
Am.  St  Rep.  418;  Wleland  t.  Kobick,  110  HI. 
16,  51  Am.  Rep.  677 ;  Wbitcomb  t.  Joslyn,  61 
Vt.  79,  81  Am.  Rep.  678 ;  Building  &  Loan  As- 
sociation V.  Black,  119  N.  O.  323,  25  S.  E.  979. 
The  two  latter  cases  point  out  in  clear  and 
forcible  language  the  evils  that  would  result 
from  the  doctrine  of  estoppel  in  such  cases. 
While  the  rule  announced  may  work  a  bard- 
ship  in  individual  cases,  it  is  better  so  than 
that  the  very  weakness  that  the  law  is  in- 
tended to  shield  the  minor  against  should  be 
turned  into  a  weapon  with  which  to  deprive 
him  of  bis  property. 

Appellant  urges  |liat  the  probate  sale  of 
Holland  Tobln's  interest  is  void  for  the  rea- 
son that  his  guardian  did  not  give  the  special 
bond  required  by  section  3803  of  Klrby's  Di- 
gest. By  a  reference  to  that  section  It  will 
be  seen  that  this  bond  Is  only  required  in  case 
of  lease  or  sale  of  the  real  estate  of  a  minor 
for  investment.  The  record  In  this  case 
shows  that  the  sale  was  made  for  the  main- 
tenance and  education  of  the  minor.  Conse- 
quently the  special  bond  was  not  required  to 
be  given,  and  the  sale  was  valid.  Under  the 
authorities,  supra,  the  contract  of  an  infant 
is  not  void,  but  only  voidable.  He  is  there- 
fore entitled  to  a  Judgment  for  rents  from  the 
date  of  his  disaffirmance  of  the  contract  In 
this  case  the  disaffirmance  was  the  date  of 
the  commencement  of  the  action. 

ITnder  the  betterment  act  appellee  Is  enti- 
tled to  taxes,  repairs,  and  Improvements,  and 
appellants  Mary  Hayes  and  Charles  Tohln 
may  offset  these  with  rents  accruing  within 
tliree  years.  As  to  Holland  Tobln  the  decree 
is  affirmed.  As  to  Mary  Hayes  and  Charles 
Tobln  the  cause  is  reversed  and  remanded, 
with  directions  to  enter  a  decree  In  their 
behalf  in  accordance  with  this  opinion,  and 
for  such  further  proceedings  as  may  be  nec- 
essary to  settle  the  rights  of  the  parties  in 
respect  to  the  improvements,  taxes,  etc..  and 
the  charges  that  may  be  set  off  against  them. 

WOOD,  J.,  dissents. 


STRONG  V.  STATE. 

(Supreme  Court  of  Arkansas.     March  2,  1908.) 

1.  Cbihirai.    Law  —  Continuance  —  Absent 
Witness— Irrelevant  Evidence. 

Motion  for  a  continuance  for  an  absent  wit- 
ness, whose  testimony  would  be  as  to  a  figlit 
l>etween  defendant  and  deceased  several  months 
before  their  fatal  encounter,  and  therefore  too 
remote  to  throw  any  light  on  defendant's  con- 


duct at  the  time  of  the  killing,  and  not  shown  to 
have  any  connection  with  this  later  encounter, 
is  properly  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.vol.  14,  Criminal  Law,  {f  1323-1327.] 

2.  Same— Change   of  Venue— Bvidbhcb  on 
Hearing  of  Motion. 

Under  Kirby's  Dig.  f  2318,  requiring  the  pe- 
tition for  change  of  venue  to  be  verified  by  two 
credible  witnesses,  the  only  question  on  the 
hearing  of  the  motion  is  whether  the  supporting 
witnesses  are  credible  persons,  for  determining 
which  they  may  be  examined,  and  the  testimony 
of  others  may  be  admitted ;  but  the  question  m 
the  truth  or  falsity  of  the  aflSdavits  may  not 
be  gone  into. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  251-262.] 

3.  Sake— DiBCBETion  or  Court. 

The  refusal  of  a  motion  for  change  of  ven- 
ue after  bearing  of  testimony  bearing  on  the 
credibility  of  the  persons  making  supporting  af- 
fidavits is  in  the  sound  discretion  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  241.] 

4.  Same— AppeaI/— Review— Cohpetenot    of 
Juror. 

It  cannot  be  said  that  the  trial  court, 
which  had  the  advantage  of  seeing  and  bearing 
the  juror,  erred  in  holding  competent  a  juror, 
though  his  answers  to  questions  t>earing  on  bis 
ability  to  try  the  case  uninfluenced  by  any  prej- 
udice on  account  of  defendant's  color  were  mere- 
ly, "I  believe  so,"  and  "I  think  so." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  3056.] 

5.  HoMiciDB—MtrBDEB— Mutual  Combat. 

Under  evidence  that  deceased  went  into  a 
field  to  haul  com,  having  a  pistol,  his  every  act 
indicating  that  he  intended  to  haul  it,  and  if 
resisted  by  defendant  to  take  his  life,  if  neces- 
sary to  accomplish  his  purpose,  and  that  defend- 
ant was  there  with  a  gun  determined  to  prevent 
the  hauling,  even  to  the  extent  of  taking  deceas- 
ed's life,  if  necessary  therefor,  the  jury  are  au- 
thorized in  finding  the  ensuing  encounter  was  a 
mutual  combat,  in  which  lx>th  engaged  after 
ample  time  for  premeditation  and  deliberation, 
and  so,  with  proof  of  express  malice,  that  the 
killing  by  defendant  was  murder  in  the  first  de- 
gree. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  H  518-53a] 

6.  Same— Harmless  Ebbor— Inbtbuctionb. 

Though  the  doctrine  of  Btanding  one'a 
ground  has  no  application  to  a  case  of  mutual 
combat  i)etween  parties,  both  where  they  had  a 
right  to  be,  on  the  ground  of  another,  yet  an 
instruction  giving  defendant  the  benefit  there- 
of, under  certain  conditions,  is  not  prejudicial. 

[Ed.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  26,  Homicide,  {g  715-720.] 

7.  Same— Admission  of  Evidence. 

Admission  of  hearsay  evidence  tending  to 
show  a  settled  purpose  on  the  part  of  deceased 
to  haul  some  corn,  which  defendant  opposed, 
resulting  in  deceased's  death,  and  to  justify  ex- 
ecution of  bis  purpose  by  advice,  received  from 
ofiScers  of  the  law,  ttiat  be  would  t>e  justified  in 
hauling  it,  is  not  prejudicial  to  defendant  on  B 
prosecution  for  the  killing. 

8.  Witnesses— Bias— Rebutmno  TESTiMOirr. 

Where  defendant  sought  to  discredit  a  wit- 
ness by  showing  on  his  cross-examination  that 
be  was  biased  on  account  of  a  difficulty  between 
defendant  and  a  relative  of  witness,  the  state. 
on  redirect  for  the  purpose  of  rebutting  this, 
may  show  witness  bad  been  told  by  some  one 
tliat  he  better  not  testify  against  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  gi  1205-1207.] 
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9.  Cbiuinai.  La.w— Haxioxbb  Ebbob. 

Testimony  that  some  one  with  whom  de- 
fendant was  not  shown  to  be  connected  had  told 
witness  he  better  not  testify  against  defendant 
is  too  remote  and  indefinite  to  prejudice  defend- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Hig. 
Tol.  15,  Criminal  Law,  t  3137.} 

Appeal  from  Circuit  Court,  Lee  County; 
Hance  N.  Heetland,  Judge. 

81m  Strong  appeals  from  a  conviction.  Af- 
firmed. 

B.  D.  Smith  and  H.  F.  Roleson,  for  appel- 
lant. Wm.  F.  Klrby,  Atty.  Gen.,  Danl.  Tay- 
lor, Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  of  mur- 
der In  the  first  degree  for  the  killing  of  one 
Jesse  Garretson,  and  appeals  to  this  court 

There  was  no  error  in  overruling  appellant's 
motion  for  continuance.  The  testimony  show- 
ing a  flght  in  the  spring  before  between  appel- 
lant and  Garretson  was  too  remote  to  throw 
any  light  upon  the  conduct  of  the  accused  at 
the  time  of  the  lulling.  Such  testimony  was 
irrelevant  and  Improper.  It  Is  not  shown  to 
bave  had  any  connection  whatever  with  the 
fatal  rencounter. 

Appellant  filed  a  motion  to  change  the 
venue,  supported  by  the  affidavits  of  one 
Robert  Lofton  and  Dan  Bronson.  To  test  the 
question  of  whether  or  not  they  were  credible 
I>crsons,  the  court  permitted  the  affiants  to  be 
examined.  The  court,  after  hearing  their  tes- 
timony, overruled  the  motion.  This  was  a 
matter  within  the  sound  discretion  of  the 
court  like  a  motion  for  a  continuance.  We 
find  no  abuse  of  the  court's  discretion.  On. 
the  hearing  of  the  application  for  change  of 
venue  it  was  not  error  to  refuse  to  allow  the 
Bberiff  to  testify  "that  the  feeling  against  the 
defendant  In  the  county  was  so  strong  that 
be  (the  sheriff)  deemed  it  advisable  to  take 
bim  to  an  adjoining  county  for  safe  keeping 
to  keep  him  from  being  mobbed."  The  statute 
(section  2318,  Kirky's  Dig.)  requiring  the  peti- 
tion for  change  of  venue  to  be  supported  by 
the  affidavits  of  two  credible  persons  does  not 
contemplate  that  the  truth  or  falsity  of  the 
affidavits  shall  be  Inquired  into.  The  only 
question  is  whether  or  not  the  affiant's  sup- 
porting witnesses  are  credible  persons.  The 
Inquiry  must  be  confined  to  that  White  v. 
State,  83  Ark.  86,  102  S.  W.  715.  The  court 
may  permit  the  witnesses  themselves  to  be 
examined  to  determine  that  question,  and  also 
may  permit  "the  testimony  of  other  witnesses 
bearing  on  the  credibility  of  the  supporting 
witnesses,  but  cannot  go  into  the  question  as 
to  whether  the  facts  sworn  to  were  true  or 
false.  The  offered  testimony  of  the  sheriff  was 
therefore  collateral  to  the  issue  raised  by  the 
I)etItion,  and  the  court  did  not  err  In  exclud- 
ing it 

In  the  selection  of  the  Jury  one  of  the  tales- 
men was  examined  as  follows:  "Q.  Can  you 
go  into  the  jury  box  and  try  defendant  In  tbe 
same  fair  and  Impartial  manner,  giving  to 
him  the  benefit  of  all  reasonable  doubt  and  the 


presumption  of  Innocence  the  same  that  you 
would  If  he  were  a  white  man  charged  with 
tbe  same  offense?  A.  I  believe  I  could.  Q. 
Do  you  know  you  could?  A.  I  think  so.  Q. 
Do  yon  mean  to  say  that  although  the  defend- 
ant is  a  colored  man  charged  with  killing  a 
white  man  that  you  would  require  the  same 
strict  proof  of  his  guilt  and  give  him  the  bene- 
fit of  all  doubts  the  same  as  if  he  were  a  white 
man?  A.  I  believe  I  could.  Q.  Would  you 
carry  into  the  jury  box  with  you  any  preju- 
dice against  defendant  by  reason  of  the  fact 
that  he  is  a  colored  man  and  had  killed  a 
white  man?  A.  I  might  have  some  prejudice 
on  that  account.  Q.  Do  you  say  that  such 
prejudice  would  not  influence  you,  but  that 
you  would  give  him  the  same  kind  of  a  fair 
trial  and  the  same  presumption  of  Innocence 
that  you  would  if  he  were  a  white  man?  A. 
I  think  I  could.  Q.  Would  you  in  your  de- 
liberations allow  the  fact  that  he  Is  a  colored 
man,  charged  with  the  killing  of  a  white  man. 
Influence  you  at  all  In  the  decision  of  the  case? 
A.  It  might.  (Counsel  here  clialienged  the 
Jury  for  cause.)  The  court  then  asked  the  fol- 
lowing question:  Ton  bave  said  you  could 
give  defendant  a  fair  and  impartial  trial. 
The  question  Is,  can  you  go  Into  the  jury  box 
and  try  bim  from  the  testimony  as  It  comes 
from  the  witness  stand  and  the  law  as  given 
you  by  the  court,  and  return  a  verdict  accord- 
ing to  the  law  and  the  evidence,  regardless 
of  the  color  of  defendant  or  the  fact  that  he 
killed  a  white  man?  A.  I  think  I  can."  The 
.luror  was  declared  competent.  The  defend- 
ant excepted  to  the  ruling.  Two  jurors  were 
selected  after  defendant  had  exhausted  his 
challenges.  The  court  did  not  err  In  holding 
that  the  juror  was  competent.  The  trial  judge 
doubtless  concluded  that  the  juror  had  no 
prejudice  against  appellant  on  account  of  his 
color.  The  court  observed  the  manner  of  tbe 
juror  in  giving  his  answers  to  the  questions 
asked,  and  concluded  that  he  was  sincere. 
Many  men  express  their  honest  convictlcMS  in 
a  somewhat  indefinite  and  uncertain  way,  as 
"I  believe  so,"  "I  think  so."  Often  some  men 
express  themselves  thus  when  they  really  have 
no  doubt  in  their  own  minds  about  the  truth 
or  certainty  of  the  existence  of  the  fact  they 
are  asserting.  Tbe  trial  judge  could  better 
determine  than  this  court  from  the  manner  of 
tbe  juror  In  giving  answer  as  to  whether  be 
had  any  prejudice  against  appellant  on  ac- 
count of  bis  race.  The  language  set  forth  in 
tbe  record  does  not  warrant  us  in  saying  that 
he  was  so  prejudiced.  See  Hardin  v.  State,  66 
Ark.  53,  48  S.  W.  904. 

The  appellant  and  Garretson  lived  on  tbe 
Winters'  place  in  Lee  county.  Appellant  was 
an  employfi  of  Winters,  but  bad  an  Interest 
in  the  crops  over  which,  it  appears,  tbe  fight 
took  place.  Garretson  was  a  share  cropper  or 
renter,  and  did  bave  an  interest  In  the  crop. 
On  the  morning  of  tbe  killing,  and  before  it 
occurred,  appellant  was  using  tbe  wagon  of 
Winters  to  haul  some  cotton  and  cotton  seed 
from  tbe  gin.   Winters  bad  told  him  to  turn  tbe 
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wagon  over  to  Garretaon  when  he  was  througb 
hauling  the  cotton  and  seed,  and  when  he  had 
hauled  a  load  of  corn.  He  bad  told  Garretson 
to  get  the  team  as  soon  as  Sim  came  ba<& 
from  the  gin.  Garretson  demanded  the  wagon 
when  the  cotton  and  seed  were  hanled,  and 
appellant  refused  to  give  It  up,  but  Garretson 
seized  the  lines  that  were  thrown  down  and 
droTe  the  wagon  away.  This,  as  it  appears 
from  what  took  place  some  time  after,  greatly 
aroused  the  passion  of  api)ellant.  For  be  was 
heard  Inquiring  where  Garretson  went  wltb 
the  wagon.  Appellant  at  tbls  time  had  bis 
shot  gun,  and  was  heard  to  say  that  "Garret- 
son would  not  haul  any  com  that  day  unless 
he  hauled  it  over  his  [appellant's]  dead  body." 
Garretson,  after  getting  the  wagon,  went  to 
a  place  called  Moro.  He  was  gone  about  an 
hour  and  a  half.  He  is  shown  to  have  had  a 
pistol,  and  Invited  parties  to  go  over  with 
blm  in  the  field  where  he  was  going  to  banl 
com  "to  see  it  well  done."  Witnesses  difTer 
as  to  what  was  said  and  done  by  appellant 
and  Garretson  at  the  time  of  the  fatal  ren- 
counter. It  su£Sces  to  say  that  Garretson 
went  Into  the  field  to  haul  the  com.  He  had 
bis  pistol,  and  his  every  act  Indicated  that  be 
intended  to  haul  the  com,  and,  if  resisted  by 
appellant,  to  take  his  life.  If  necessary,  to  ac- 
complish his  purpose.  On  the  other  band,  ap- 
pellant was  on  the  ground  with  bis  shot  gun, 
and  equally  determined  to  prevent  Garretson 
from  hauling  the  com,  even  to  the  extent  of 
taking  bis  life.  If  necessary,  to  accomplish  bis 
purpose  to  prevent  him.  The  Jury  were  justi- 
fied In  finding  that  It  was  a  mutual  combat, 
in  which  both  engaged  after  having  ample 
time  for  premeditation  and  deliberation,  and 
there  was  proof  of  express  malice.  So  the 
facts  fully  warranted  the  jury  In  finding  ap- 
pellant guilty  of  murder  In  the  first  degree. 

The  court  over  the  objection  of  appellant 
gave  the  following  instruction:  "If  the  jury 
find  from  the  evidence  that  the  defendant  was 
in  a  place  where  be  bad  a  right  to  be,  and 
that,  while  the  defendant  was  there,  deceased 
came  to  the  place  after  knowing  that  defend- 
ant was  there  and  began  an  assault  upon  de- 
fendant, that  defendant  was  not  bound  to  re- 
treat but  might  stand  his  ground,  and  might 
slay  his  assailant.  If  from  all  the  facts  of  the 
assault  as  they  appeared  to  him  he  honestly 
believed  that  such  act  was  necessary  to  pro- 
tect his  life  or  prevent  great  bodily  Injury." 
The  instraction  was  not  proper  in  a  case  of 
mutual  combat,  such  as  is  disclosed  by  the 
facts  of  this  record;  for  neither  party  bad 
the  right  to  be  on  the  ground  that  belonged  to 
some  one  else  and  disputing  to  the  death  over 
a  matter  that  the  law  did  not  permit  either 
one  to  settle  "vl  et  armis."  The  law  furnish- 
ed the  forum  for  such  disputes.  Both  were  in 
the  wrong ;  for  if  both  were  where  they  had 
the  right  to  be,  yet  neither  bad  the  right  to 
resist  the  possession  of  the  other  by  force, 
and  to  the  extent  of  taking  life,  it  was  the 
duty  of  each  to  retreat,  rather  than  to  stand 
ills  ground  and  slay  his  adversary.    The  doc- 


trine of  standing  one's  ground  tai  tbe  defense 
of  person,  habitation,  or  property  had  no  place 
in  the  case.  But  the  Instruction  was  not  prej- 
udicial to  appellant.  It  was  more  in  his  favor 
than  otherwise,  and  be  cannot  complain. 

On  the  morning  of  the  killing  Garretson 
had  asked  a  deputy  sherUF ,  "If  a  man  had  a 
right  to  his  own  crop,"  and  the  deputy  re- 
plied :  "If  a  man  has  no  right  to  protect  him- 
self In  bis  own  crop,  I  do  not  think  be  had 
any  right  to  do  anything."  Garretson  had  al- 
so gone  before  a  justice  of  tbe  peace  and  had 
asked  his  (the  justice's)  advice.  The  Justice 
testified  that  Garretson  told  him  that  the  de- 
fendant had  objected  to  his  (Garretaon's)  haul- 
ing the  corn ;  that  Mr.  Winters  had  told  him 
to  haul  the  com ;  and  that  the  defendant  had 
said  be  (Garretson)  could  not  haul  It,  and 
wanted  to  know  If  he  would  be  justified  in 
hauling  the  com.  Tbe  Justice  further  testi- 
fied: "I  told  him  I  thought  be  would.  He 
then  turned  around,  and  I  never  heard  any 
more  about  it  I  asked  blm  was  it  his  or 
Sim's  com,  and  he  said  it  was  hls'n,  and  that 
Sim  was  not  interested  directly  in  tbe  cord." 
The  court  permitted  this  testimony  over  the 
objection  of  appellant.  Tbe  evidence  was 
hearsay,  and  the  court  erred  in  permitting  it 
to  go  before  the  jury  at  the  Instance  of  the 
state.  But  we  do  not  see  how  it  could  have 
been  prejudicial  to  appellant;  for  It  only 
tended  to  show  a  settled  purpose  on  tbe  part 
of  Garretson  to  haul  the  corn,  and  to  justify 
the  execution  of  this  purpose  by  the  advice 
be  bad  received  from  tbe  officers  of  the  law. 
But  tbe  advice  of  tbe  officers  was  only  to  the 
effect  that  Be  would  be  Justified  in  hauling 
the  com.  Had  they  told  blm  that  be  would 
be  warranted  in  tbe  use  of  force,  If  necessary, 
to  enable  blm  to  haul  tbe  com,  the  case  would 
have  been  different ;  for  then  tbe  jury  might 
have  drawn  the  conclusion  from  the  evidence 
that  Garretson  believed  that  be  was  Justified 
in  tbe  use  of  force  In  carrying  out  his  pur- 
pose to  haul  tbe  com.  The  officers  did  not 
so  advise  blm,  and  the  jury  had  no  right  to 
conclude  from  the  above  evidence  that  Garret- 
son believed  that  be  bad  tbe  right  to  slay  his 
adversay.  If  necessary,  in  order  to  enable 
him  to  take  possession  of  and  haul  the  com. 

The  appellant,  on  cross-examination,  asked 
a  witness  for  the  state  if  bis  brother-in-law 
and  appellant  had  not  had  some  trouble  this 
summer,  and  the  witness  answered  In  the  af- 
firmative. Tbe  prosecuting  attorney,  on  redi- 
rect examination,  asked  the  witness  the  fol- 
lowing questions :  "Q.  I  will  ask  you  if  you 
have  been  threatened  by  anybody  as  to  what 
you  might  swear,  by  anybody  connected  with 
defendant?  Q.  I  will  ask  you  has  anybody 
connected  with  tbe  defense  told  you  what 
they  would  do  if  you  would  come  here  and 
tell  tbe  truth?"  And  the  witness  answered: 
"A.  I  heard  a  fellow  say  yesterday,  and  be 
did  not  say  who  it  was,  that  I  had  better  not 
testify  against  Sim  Strong."  These  questions 
and  the  answer  thereto  were  over  the  objec- 
tions and  exceptions  of  appellant    It  would 
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have  been  Incompetent  for  the  state  to  show 
that  one  of  Its  witnesses  had  been  threatened 
by  some  one,  without  connecting  the  defend- 
ant with  it.  But  as  the  appellant  had  sought 
to  discredit  the  witness  by  showing  that  he 
was  biased  on  account  of  a  difficulty  that  ap- 
pellant had  with  the  brother-in-law  of  the 
witness,  it  was  proper  for  the  state  In  re- 
buttal of  this,  and  not  as  original  evidence, 
to  show  that  the  witness  had  been  told  by 
some  one  that  he  had  better  not  testify  against 
appellant  This  testimony  was  comi>etent  on 
the  question  of  the  bias  or  prejudice  of  the 
witness,  and  tended  to  rebut  the  idea  that 
the  witness  was  biased  against  'appellant.  It 
went  to  the  question  of  bias,  and  was  compe- 
tent as  affecting  the  credibility  of  the  witness. 
Moreover  the  majority  of  the  Judges  are  of 
tile  opinion  that  the  testimony  of  threats  was 
too  remote  and  indefinite  to  prejudice  appel- 
lant. The  Jury  could  not  conclude  from  this 
evidence  that  appellant  was  in  any  manner 
attempting  to  suppress  evidence  against  him. 
Therefore  the  testimony  could  not  have  been 
prejudicial.  Appellant  was  not  responsible 
for  what  some  one  else  might  liave  done, 
and  there  was  nothing  to  show  from  this  evi- 
dence that  appellant  was  in  any  manner  con- 
nected with  the  threats. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

McOUI/LOCH,  J.  (concurring).  I  am  not 
content  to  rest  my  concurrence  In  the  judg- 
ment on  the  ground  that  the  testimony  of  wit- 
ness White  concerning  threats  made  to  him 
was  not  prejudicial  to  the  defendant,  if  it  was 
Inadmissible.  If  it  was  not  admissible,  I 
think  it  might  have  been  prejudicial.  But  the 
testimony  was  admissible.  It  wUl  be  remem- 
bered tliat  this  testimony  of  the  witness  was 
given  on  redirect  examination  by  the  prose- 
cuting attorney  after  he  had  stated  on  cross- 
examination  that  his  brotber-ln-law  and  the 
defendant  had  had  a  difficulty,  and  that  he 
(witness)  was  a  witness  in  the  case.  This 
testimony  was  drawn  out  by  the  defendant 
to  show  bias  on  the  part  of  the  witness,  and 
the  state  had  the  right,  on  redirect  examina- 
tion, to  rebut  this  by  showing  that  no  bias 
existed  in  favor  of  the  state,  or  by  showing 
tliat  the  bias,  if  any,  was  in  favor  of  the  de- 
fendant This,  under  the  familiar  doctrine 
of  the  right  of  a  party  to  Introduce  evidence 
to  support  or  rehabilitate  the  credibility  of 
Ills  witness  after  It  has  been  attacked  by  his 
adversary.  Prof.  Wigmore  says :  "In  the  pro- 
cess of  rehabilitating  an  Impeached  witness 
there  are  fonr  possible  stages  of  the  case  at 
which  the  attempt  may  be  made — ^the  cross- 
examination  of  the  Impeaching  witness,  the 
reexamination  of  the  impeached  witness,  the 
direct  examination  of  a  new  witness  called 
to  rebuttal,  and  the  reopening  of  the  case 
after  both  sides  have  closed."  2  Wigmore  on 
Bvldeoce,  f  1100.  The  same  learned  author 
at  another  place  (section  1119)  on  this  snl>- 
ject  says :  "A  denial  of  the  fact  of  bias  or  the 


like  by  other  testimony  Is  always  allowable ; 
for  any  testimony  of  the  opponent  admissible 
to  prove  a  discrediting  fact  must  of  course  in 
fairness  be  allowed  to  be  met  by  testimony 
denying  the  alleged  fact"  The  rule  is  also 
stated  clearly  in  the  American  and  English 
Encyclopedia  of  Law  (volume  30,  p.  1143): 
"A  witness  against  whom  evidence  has  been 
Introduced  tending  to  show  bias  in  favor  of 
the  party  calling  him  or  against  the  adverse 
party  may  be  supported  by  evidence  in  re- 
buttal which  tends  to  disprove  the  fact."  Il- 
lustrations of  the  application  of  this  doctrine 
may  be  found  in  the  following  cases :  Reese 
V.  State,  43  Tex.  Or.  R.  639,  67  S.  W.  325 ; 
Id.,  44  Tex.  Gr.  R.  34,  68  S.  W.  283;  People 
V.  Smith,  134  Cal.  453,  66  Pac.  069;  Kipper 
V.  State,  45  Tex.  Or.  R.  377,  77  S.  W.  611; 
Mercer  v.  State,  45  Tex.  Or.  R.  460,  76  S.  W. 
469.  When  a  defendant,  by  drawing  out 
facts  on  cross-examination  of  a  state's  wit- 
ness tending  to  show  bias  on  the  part  of  the 
witness,  introduces  that  issue,  the  state  has 
the  right  to  rebut  this  by  showing  any  fact 
tending  to  establish  the  absence  of  bias  in  its 
favor.  Now  the  defendant  In  order  to  show 
bias  on  the  part  of  the  witness,  would  have 
had  a  right  to  introduce  testimony  tending 
to  show  that  the  wltuess  was  testifying  under 
stress  of  threats  which  the  Jury  might  con- 
clude influenced  his  testimony.  Underhill  on 
Criminal  Evidence,  p.  307.  The  state  enjoyed 
the  same  privileges  after  the  credibility  of 
its  witness  had  been  drawn  in  question,  and 
for  the  purpose  of  restoring  bis  credit  could 
introduce  that  kind  of  testimony  tending  to 
show  that  there  was  in  fact  no  reason  why 
the  witness  should  be  biased  in  favor  of  the 
state,  or  by  showing  that  liis  bias  was  in 
favor  of  the  defendant 

Objection  is  made- that  this  testimony  had 
an  improper  tendency  to  create  in  the  minds 
of  the  Jury  an  impression  that  either  the  de- 
fendant or  bis  friends  had  attempted  to  In- 
timidate state's  witnesses.  If  fears  were  en- 
tertained by  defendant  that  the  Jury  would 
consider  the  testimony  for  any  such  purpose, 
he  should  have  requested  the  court  to  Instruct 
the  jury  not  to  consider  it  for  that  purpose. 
As  the  testimony  was  admissible  for  one  pur- 
pose, it  was  the  duty  of  the  party  who  antici- 
pated an  Improper  consideration  of  it  for  an- 
other purpose  to  ask  the  court  to  prevent 
that 

I  am  therefore  of  the  opinion  that  the  tes- 
timony was  admissible,  and  that  no  error  in 
this  respect  was  committed.  I  concur  in  the 
opinion  of  the  majority  on  all  other  points. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  CAMP- 
BELL. 

(Supreme  Court  of  Arkansas.     April  6,  1908.) 

Relkabb  —  Claim  fob  Neoliqert  Irjttbt— 
Evidence— SurFiciBNCT. 

Evidence  held  to  show  that  a  railway  brake- 
man  understood  what  he  was  doing  when  he  ex- 
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eeutad  to  tbe  company  a  release  of  any  claim  for 
personal  injuries  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diit. 
vol.  42,  Release,  {(  106-lOa] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Antonio  B.  Grace,  Judge. 

Personal  Injury  action  by  J.  R.  Campbell 
against  tbe  St  Louia,  Iron  Mountain  &  South- 
ern Railway  Company.  From  a  judgment  for 
plalntlft,  defendant  appeals.  Reversed,  and 
action  dismissed. 

T.  M.  Mebaffy  and  J.  B.  Williams,  for  ap- 
pellant.   Taylor  &  Jones,  for  appellee. 

BATTLE,  J.  On  the  3d  day  of  January, 
1906»  J.  R.  Campbell,  a  young  man  26  years 
of  age,  was  employed  by  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  as 
a  brakeman,  was  ordered  to  go  between  two 
cars,  and  open  a  knuckle  so  as  to  couple  them 
togetlier.  While  between  the  cars  the  engi- 
neer in  charge  of  the  engine  pulling  the  train, 
because  of  a  signal  negligently  given  by  the 
conductor  of  the  train,  moved  tbe  engine, 
causing  the  cars  to  come  together,  catching 
Campbell  between  them,  and  seriously  injur- 
ing him.  He  sued  the  railroad  company  for 
damages.  It  answered,  and  among  other 
things  pleaded  in  bar  of  tbe  action  a  release 
In  the  following  words: 

"Accounts  Payable. 

"Missouri  Pacific  Railway  Ca 

"To  Jno.  R.  Campbell,  Dr. 

"Address:  Cotter,  Ark.,  pay  at  St.  Louis, 
Mo. 

"In  full  satisfaction  and  settlement  of  ail 
claims  and  demands  I  have  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  and  the  Missouri  Pacific  Railway 
Company,  and  leased,  operated  and  Independ- 
ent lines,  for  personal  Injuries  received  while 
employed  as  brakeman  on  work  train  January 
3,  1906^  8:30  a.  m.,  Bergman,  Arkansas.  Was 
caught  between  two  aprons  of  two  flat  cars, 
bad  gone  in  to  open  knuckle,  lever  being  gone 
on  the  side  I  went  In  on,  tbe  cars  came  to- 
gether before  I  could  get  out,  and  caught  me, 
causing  contusion  of  chest,  back  and  abdomen. 

"I  do  hereby  fully  and  forever  release  and 
discharge  said  companies  from  all  claims  or 
liabilities  growing  out  of  or  resulting  from 
said  accident  or  Injuries,  In  consideration  of 
the  payment  to  me  of  the  sum  of  sixty-five 
dollars  ($65.00). 

"Received,  St.  Louis,  Mo.,  January  22nd, 
1906,  of  tbe  Missouri  Paclflc  Railway  Com- 
pany, slxty-flve  dollars  and  no/100.  In  full  for 
the  above  account. 

"(Signed)    Jno.  R.  CampbeiL 

"Witnesses: 
"Wm.  E.  Jones. 
"Amy  Allen. 

"$65.00." 

He  received  the  $65  mentioned  In  tbe  re- 
lease. He  executed  it  The  only  question  Is, 
did  be  understand  what  he  was  doing? 


He  was  Injured  on  the  3d  day  of  Jan- 
uary, 1906,  and  was  sent  to  a  hospital  in  St 
Louis,  Mo.  After  he  had  been  there  about 
one  week  he  walked  around  the  city;  "would 
oftentimes  walk  around  all  morning  and 
sometimes  in  the  afternoon,  and  he  went  out 
two  eTenings  before  he  left"  After  be  had 
t>een  in  the  hospital  three  weeks  the  doctor 
In  charge  thought  he  was  sufficiently  recover- 
ed to  be  discharged,  and  gave  him  wbat  is 
called  a  clearance  letter  to  tbe  claim  agent. 
The  doctor  testified  that  "his  mind  was  all 
right,  and  that  there  was  nothing  wrong  with 
him."  He  took  the  letter  to  the  office  of  W. 
B.  Jones,  the  claim  agent,  in  a  distant  part 
of  the  city  without  assistance.  He  presented 
tbe  letter  to  the  claim  agent  Jones,  tbe 
agent,  said  to  him,  "Campbell,  it  appears  from 
this  memorandum  that  you  will  be  able  to 
go  to  work  on  the  first  of  February.  My  son, 
why  don't  you  stay  in  the  hospital  until  you 
are  dead  sure  to  go  to  work  on  that  day." 
He  said,  "I  don't  think  I  am  taking  any 
chances,  and  I  have  agreed  with  Dr.  Vaster- 
ling  (the  doctor  In  charge  of  the  hospital)  that 
this  is  about  right  and  If  you  can  fix  me  I 
would  like  to  go  to  Redfield  where  my  mother 
Is,  and  get  a  pass  from  there  to  Cotter."  Jones 
said,  "Campbell,  how  are  yon  hurt,  have  you 
made  a  report?"  He  replied,  "Yes,"  and  Jones 
said,  "Thai  if  I  pay  you  sixty-five  dollars, 
would  you  be  satisfied?"  and  he  said,  "Yes; 
perfectly."  Jones  then  called  his  stenogra- 
pher, a  young  lady,  'and  dictated  a  release 
in  his  presence  and  bearing,  and  she  took 
tbe  release  out  a  few  minutes  and  brought  It 
back.  Jones  read  the  release  to  him  in  tbe 
presence  of  the  stenographer.  Jones  then 
said  to  blm:  "You  understand.  Campbell,  this 
is  a  release  In  full,"  and  he  said:  "Yes,  sir." 
Jones  then  paid  him  the  $65;  he  signed  the  re- 
lease, and  Jones  and  the  stenographer  witness- 
ed It.  Jones  gave  him  a  pass  to  Redfield  and 
Cotter,  as  he  requested.  At  the  same  time  he 
(Campbell)  made  out  a  lengthy  report  of  the 
facts  as  to  his  injury  which  required  fully 
as  mucb.  If  not  more,  intelligence  to  make  out 
as  It  did  to  understand  the  release.  Jones 
testified  that  he  was  perfectly  rational  when 
he  executed  the  release.  Miss  Allen,  tbe 
stenographer,  testified  to  the  same  effect 
About  two  weeks  after  executing  tbe  release 
Jones  received  from  him  the  following  letter: 

"Redfield,  Ark.,  Feb.  S,  190& 
"Mr.  Wm.  E.  Jones, 

"St  Louis,  Mo. 
"Dear  Sir:  I  am  a  brakeman  from  White 
River  Division,  was  hurt  3d  of  January  and 
signed  a  release  23d.  I  told  you  that  I 
thought  I  would  be  ready  for  work  by  the 
first  of  February.  As  I  have  been  suffering 
at  times  with  my  lungs,  especially  last  nigbt 
and  as  I  would  be  pleased  to  stay  at  home 
Instead  of  comlug  back  to  hospital,  and  If  yon 
can  grant  favor  by  giving  me  an  order  to 
Dr.  Jenkins  at  Little  Rock,  and  also  a  pass 
from  Redfield  to  Little  Rock  and  return  for 
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a  few  trips  so  that  I  may  get  treatment  at 
home,  the  same  will  be  appreciated.  You  ex- 
tended my  pass  that  takes  me  back  to  Cotter 
to  the  28th  of  this  month,  and  I  hope  I  will 
be  ready  to  report  before  expiration  of  same. 
I  wUl  close  by  thanking  you  for  any  favors 
you  may  grant  me. 

"Respectfully, 

"J.  R.  Campbell,  Brakeman." 

From  this  letter  it  appears  he  remember- 
ed and  recognized  the  release  and  did  not 
question  Its  validity.  Campbell  testified  in 
the  trial  In  this  action:  "I  signed  something, 
I  don't  know  what  I  signed.  I  never  read. 
Mr.  Jones  shoved  me  out  the  pai)er — he  bad 
a  paper  or  instrument  of  some  kind  and  he 
said  it  was  a  release.  I  never  read  it  as  far 
as  that  is  concerned,  and  I  suppose  mayl>e 
It  was  a  release."  He  does  not  deny  that  it 
was  read  to  him.  But  he  admitted  that  be 
signed  it  after  t>eing  informed  it  was  a  re- 
lease. He  testified  that  he  was  not  capable 
of  understanding  the  nature  of  the  release. 
Undlspiited  facts  show  that  he  was.  He  ex- 
ecuted it  as  a  release,  and  in  a  letter  written 
about  two  weeks  later  mentions  the  fact  he 
signed  It,,  and  falls  to  show  tbat  he  did  not 
know  what  a  release  is,  or  why  he  executed 
It.  He  does  not  pretend  that  he  was  Inca- 
pable of  understanding  it  when  the  letter  was 
written;  yet  he  gpoke  of  it  as  If  he  under- 
stood It  and  asked  for  no  explanation. 

The  jury  in  the  case" returned  a  verdict  in 
favor  of  the  plaintiff,  but  It  Is  without  suffl- 
«ient  evidence  to  support  It. 

Reverse  Judgment,  and  dismiss  action. 


cm  or  STUTTGART  et  al.  v.  JOHN. 
<Supreme  Court  of  Arkansas.    March  30,  1008.) 

1.  Dedication— Cixr  Addition— Streets  and 
Alleys. 

Where  landowners  lay  out  a  town  or  an 
addition  to  a  city  or  town,  platting  it  into  blocks 
and  lots  interspoted  by  streets  and  nlleys,  and 
sell  lots  by  reference  to  the  plat,  tiiey  thereby  ir- 
levocably  dedicate  the  streets  and  alleys  to  pub- 
lic use. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Dedication,  U  34-47.1 

2.  Same— Acceptance. 

Where  city  lots  have  lieen  sold  with  refer- 
ence to  a  plat  of  the  addition,  no  formal  accept- 
ance by  the  city  or  town  is  necessary  to  consti- 
tute a  dedication  of  the  streets  and  alleys,  the 
city  being  anthorized  to  accept  at  any  subse- 
qnent  time  and  assume  control  over  auch  streets 
and  alleys. 

[Ed.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedicatfon,  H  46.  47,  64.1 
&  Saub— Statutes — Application. 

Kirby's  Dig.  §  5531,  providing  that  streets 
and  alleys  dedicated  to  the  public  shall  not  be 
deemed  public  streets  and  alleys  or  be  under  the 
control  of  the  city  coancil  unless  the  dedication 
be  accepted  and  confirmed  by  the  council,  does 
Dot  apply  to  incorporated  towns. 
•4.  Acknowledgment  —  Defects  —  Curative 
Acts. 

An  acknowledtnnent  to  a  dedication  recitinx 
that  the  dedicators  appeared  before  the  notary 
and  on  the  same  day  their  wives  voluntarily  ap- 


peared and,  in  the  absence  of  their  busbandi, 
declared  tliat  they  had  signed  by  their  own  free 
wills  the  relinquishment  of  dower  and  home- 
stead in  the  deed,  etc.,  but  failing  to  recite  an 
aclmowlednnent  by  the  dedicators,  was  cured 
by  Acts  1893,  p.  303,  Acts  1896.  p.  37.  Acts 
1899,  Ik  107,  and  Acts  1901,  p.  7§,  declaring 
that  all  conveyances  or  other  written  instru- 
ments of  record  in  any  county,  the  proof  of 
execution  of  which  is  insufficient.  Ijecause  the 
officer  certifying  such  execution  and  aclcnowledg- 
ments  omitted  any  words  in  his  certificate  of 
acknowledgment  or  which  was  otherwise  in- 
formal, shall  be  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  {$  235-240.1 

6.  DeDICATION-^VaLIDITT— SUBMQUBHT    PUB- 
CRA8ER8   WITH    NOTICE. 

Where  plaintiff  had  actual  knowledge  of  a 
dedication  at  the  time  she  purchased  her  prop- 
erty, and  the  recitals  of  her  deed  thereto  put 
her  on  notice  of  the  dedication,  the  dedication 
was  suflBcient  as  against  her  reeardless  of  the 
fact  tbat  the  acknowledgment  thereto  was  de- 
fective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  {  114.1 

6.  Same— Agreement  or  Property  Owners. 

Where  a  prior  agreement  lietween  property 
owners,  who  surveyed  and  platted  certain  terri- 
tory for  a  city  addition,  that  no  streets  or  al- 
leys should  be  opened  unless  the  parties  through 
whose  property  the  particular  street  or  alley  ran 
should  consent  thereto,  was  superseded  by  a 
subsequent  dedication  by  the  owners  of  the  same 
and  other  lands,  it  could  not  thereafter  be  used 
to  frustrate  the  subsequent  consummated  dedica- 
tion by  such  owners. 

7.  Adverse  Possession— Evidence. 

Where  a  vendor  after  having  executed  a 
deed  remains  in  possession,  he  is  presumed  to 
hold  in  subordination  to  the  title  conveyed,  un- 
less there  is  affirmative  evidence  of  a  contrary 
intention. 

8.  Same— Possession  or  Vendob— Notice  of 
Adverse  Claim. 

Where  a  vendor  retains  possession  after  ex- 
ecution of  a  deed,  limitations  will  not  be^rin  to 
run  aealnst  the  grantee  until  notice  of  the 
hostility  of  the  vendor's  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Adverse  Possession,  {  338.1 

9.  Same— Occupation  by  Stranger. 

Occupation  of  lands  in  a  city  addition  by  a 
strauKer  to  the  dedication  deed,  and  her  exercise 
of  acts  of  ownership  over  land  dedicated  to  the 
city  for  streets,  were  of  themselves  evidence  of 
adverse  possession. 

10.  MuNiciFAX.  Corporations  —  Streets  — 
Right  to  Open— Laches. 

Laches  can  be  invoked  only  where  the  aid  of 
a  court  of  equity  is  asked  for  the  enforcement 
of  a  neglected  claim,  and  is  unavailable  as  a  de- 
fense to  a  city's  claim  of  the  right  to  open  cer- 
tain streets  in  a  legal  manner. 

11.  Same — Evidence. 

Where  complainant  purchased  certain  city 
lota  with  full  notice  of  the  dedication  of  a  street 
through  the  same,  and  there  had  been  no  change 
in  the  status  of  the  property,  the  city  not  being 
bound  to  put  the  dedicated  street  into  use  until 
the  public  convenience  required,  was  not  barred 
by  laches  from  subsequently  opening  the  streets 
notwithstanding  its  delay. 

Appeal  from  Arkansas  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Suit  by  Mary  E.  John  against  the  city  of 
Stuttgart  and  others.  Decree  for  plaintiff, 
and  defendant  and  certain  interveners  ap- 
peal.   Reversed,  with  directions. 
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Bdwln  Pcttlt  and  C.  B.  Pettit,  for  appel- 
lants.   Jolin  L.  Ingrain,  for  appeUee. 

UcCULrLOCH,  J.  This  Is  a  suit  In  equi- 
ty Instituted  by  appellee  Mary  E.  John 
against  the  city  of  Stuttgart  and  its  officers 
to  restrain  them  from  opening  certain  streets 
and  alleys  through  her  property.  The  chan- 
cellor granted  the  relief  prayed  for,  and  the 
defendants  and  certain  property  owners  who 
Intervened  in  the  case  appealed  to  this  court. 

On  May  19,  1890,  N.  B.  Price,  appellee's 
grantor,  and  the  owners  of  certain  other 
property  in  the  Incorporated,  town  of  Stutt- 
gart, platted  an  addition  known  as  "Union 
Addition  to  Stuttgart,"  embracing  the  proper- 
ty now  owned  by  appellee,  and  attached  to 
the  plat  an  instrument  of  writing  dedicating 
to  public  use  the  streets  and  alleys  shown  on 
the  plat,  Including  that  part  of  the  streets 
and  alleys  now  sought  to  be  opened.  Several 
years  afterwards  the  town  of  Stuttgart  was 
raised  to  the  grade  of  a  city  of  the  second 
class.  The  certificate  of  aclmowledgment  ap- 
pended to  said  Instrument  is  in  the  following 
form:  "State  of  Arkansas,  County  of  Ar- 
kansas— ^Be  it  remembered,  that  on  this  day 
came  before  me  a  notary  public  within  and 
for  the  county  aforesaid,  duly  commissioned 
and  acting  (naming  the  dedicators).  And  on 
the  same  day  also  voluntarily  appeared  be- 
fore me  (naming  the  wives  of  the  dedicators) 
to  me  well  known  and  in  the  absence  of  their 
said  husbands  declared  that  they  had  of 
their  own  free  wills  signed  and  sealed  the  re- 
linquishment of  dower  and  homestead  In  the 
foregoing  deed,  for  the  consideration  and 
purposes  therein  contained  aud  set  forth, 
without  compulsion  or  undue  influence  of 
their  said  husbands.  Witness  my  band,"  etc. 
The  plat  and  dedication  deed  attached  were 
filed  and  recorded  in  the  office  of  the  record- 
er of  the  county,  and  from  time  to  time 
thereafter  lots  In  Union  addition  were  sold 
and  conveyed  by  the  dedicators  and  their 
grantees  by  description  having  reference  to 
the  plat,  or  according  to  the  plat. 

At  the  time  of  the  alleged  dedication  the 
property  now  owned  by  appellee,  Mrs.  John, 
which  was  thcB  owned  by  N.  B.  Price,  was 
Inclosed  with  a  fence  including  the  space  al- 
lotted on  the  plat  to  the  street  which  was 
covered  by  a  pear  orchard,  and  It  remains 
in  that  condition  to  the  present  day.  No 
street  has  ever  been  opened  through  it  nor 
has  it  been  used  In  any  way  by  the  public, 
but,  on  the  contrary.  It  has  been  continuously 
used  by  appellee  and  her  grantor.  On  March 
10,  1903,  N.  B.  Price  sold  and  conveyed  the 
property  to  appellee,  the  deed  describing  the 
property  by  metes  and  bounds  and  also  re- 
citing that  It  consisted  of  certain  lots  (giv- 
ing numbers,  etc.),  "and  intervening  streets 
and  alleys  in  said  tract  of  Union  addition  to 
the  town  of  Stuttgart."  Soon  after  appellee 
purchased  the  property  the  city  council  pre- 
pared to  open  a  street  through  it,  and  she 


commenced  this  suit  very  soon  thereafter. 
She  alleges  in  her  complaint  that  since  Price 
purchased  the  property  in  April,  1890,  up  to 
the  date  of  his  conveyance  to  her  he  had  been 
in  actual,  open,  notorious,  and  undisputed  ad- 
verse possession  of  the  prc^erty,  including 
the  part  claimed  as  a  street,  claiming  to  be 
the  owner  in  fee  simple.  This  is  denied  In 
the  answer,  and  it  is  therein  alleged  that,  on 
the  contrary,  N.  B.  Price,  while  he  occupied 
the  property,  represented  to  the  officers  of  the 
city  that  he  claimed  no  Interest  in  the  part 
platted  as  streets  and  alleys,  and  that  he  oc- 
cupied the  same  by  permission  of  the  city. 

Two  issues  are  presented:  Was  there  a 
complete  dedication?  Is  the  right  to  claim 
under  the  dedication  and  open  the  street  bar- 
red by  the  seven-year  statute  of  limitations? 
It  is  well  settled  by  the  decisions  of  this 
court  that  where  owners  of  land  lay  omt  a 
town  or  an  addition  to  a  city  or  town  upon 
It,  platting  It  into  blocks  and  lots,  intersected 
by  streets  and  alleys,  and  sell  lots  by  refer- 
ence to  the  plat,  they  thereby  dedicate  the 
streets  aud  alleys  to  the  public  use,  and  that 
such  dedication  is  Irrevocable.  Brewer  v. 
Pine  Blufl:,  80  Ark.  489,  97  S.  W.  1034;  Davis 
V.  Epstein,  77  Ark.  221,  92  8.  W.  19;  Hope  ▼. 
Shiver,  77  Ark.  177,  90  S.  W.  1003;  Dickinson 
V.  Arkansas  Improvement  Ass'n,  77  Ark.  570, 
92  S.  W.  21,  113  Am.  St.  Rep.  170.  Where 
lots  have  been  sold  with  reference  to  the  plat, 
no  formal  acceptance,  by  the  city  or  town  is 
necessary,  as  by  that  act  the  dedication  be- 
comes Irrevocable,  and  the  municipality  may 
accept  at  any  time  and  assume  control  over 
the  streets  and  alleys.  Brewer  v.  Pine  Bluff, 
supra.  Moreover,  the  statute  which  provides 
that  streets  and  alleys  dedicated  to  the  pub- 
lic shall  not  be  deemed  public  streets  and  al- 
leys, or  be  under  the  care  of  the  city  council 
unless  the  dedication  be  accepted  and  con- 
firmed by  the  city  council,  does  not  apply  to 
Incorporated  towns.  Kirby's  Dig.  8  5531.  In 
this  case  there  was  not  only  an  Implied  dedi- 
cation by  filing  the  plat  and  selling  lots  with 
reference  thereto,  but  there  was  also  an 
express  dedication  by  formal  grant  to  the 
public. 

It  Is  insisted,  however,  that  the  plat  and 
dedication  deed  were  Improperly  recorded 
because  the  acknowledgment  was  Insufficient. 
It  le  contended  that  the  certificate  of  the 
officer  fails  to  show  that  the  grantors  made 
any  acknowledgment  at  all,  and  that  it  was 
not  only  invalid,  but  was  not  cured  by  any 
subsequent  statute  curing  defective  acknowl- 
edgments. Curative  statutes  enacted  in  1898 
(Acts  1893,  p.  303),  1895  (Acts  1895,  p.  37). 
1899  (Acts  1899,  p.  107),  and  1901  (Acts  1901, 
p.  79),  respectively,  each  provides  that  "all 
conveyances  and  other  Instruments  of  writ- 
ing which  are  recorded  in  any  county  in 
this  state,  the  proof  of  execution  of  which 
is  Insufficient,  because  the  officer  certifying 
such  execution  and  acknowledgments  omit- 
ted  any   other  words  in  bis  certificate  of 


Digitized  by 


Google 


Ark.) 


CITY  OF  STUTTGART  t.  JOHN. 


543 


acknowledgment  •  •  •  or  otherwise  In- 
formal, shall  be  as  valid  and  binding  as 
thou^  the  certificate  of  acknowledgment  or 
proof  of  execution  was  In  due  form,"  etc. 
In  Johnson  v.  Parker,  61  Ark.  419,  11  S.  W. 
681.  dlscuESlng  the  effect  of  a  similar  statute, 
Chief  Justice  Cockrlll  said:  "The  application 
of  the  statute  has  heretofore  been  made  only 
to  obvious  omissions  of  words  from  the  cer- 
tificate of  BcknowIedgmeDt;  and  particular  In- 
stances of  this  nature  may  have  given  rise 
to  the  legislation  In  question,  but  the  terms 
employed  are  comprehensive,  and  enunciate  a 
general  rule  applicable  to  all  cases  in  which 
the  acknowledgment  is  insufficient  to  give 
full  legal  effect  to  the  terms  of  the  convey- 
ance." In  that  case  It  was  decided  that 
where  a  married  woman  Joins  her  husband 
In  a  conveyance  of  his  lands,  and  acknowl- 
edges the  execution  of  the  deed,  bat  no  men- 
tion Is  made  of  relinquishment  of  dower  ei- 
ther In  the  deed  or  In  the  officer's  certificate 
of  acknowledgment,  the  omission  Is  cured  by 
the  statute  so  as  to  bar  the  right  of  dower. 

In  the  present  case  the  certificate  of  the  of- 
ficer shows  that  the  grantors  appeared  be- 
fore him  but  falls  to  show  an  acknowledg- 
ment. It  Is  evident,  however,  from  the  cer- 
tificate that  the  appearance  could  have  been 
for  no  other  purpose  than  to  acknowledge 
the  execution  of  the  deed.  It  therefore  falls 
within  both  the  letter  and  the  spirit  of  the 
statute  because  It  Is  Insufficient  on  account  of 
the  officer's  omission  of  necessary  words  from 
his  certificate.  The  omission  falls  squarely 
within  the  doctrine  stated  by  the  court  in 
Johnson  v.  Parker,  supra,  wherein  It  is  said : 
"Onr  statutes  were  designed  to  operate  up- 
on the  ceremony  of  the  execution  of  convey- 
ances— a  subject  wholly  within  the  control 
of  the  Legislature;  and,  •  •  •  the  pow- 
er which  prescribed  the  form  to  be  observed 
In  the  execution  of  a  conveyance  has  said 
that  a  noncompliance  with  It  shall  be  excused 
In  order  that  the  contract  made  by  the  par- 
ties shall  have  effect  according  to  Its  pur- 
port." But  the  dedication  was  sufficient 
even  If  the  record  of  the  plat  and  deed  were 
not  cured  by  the  subsequent  statutes.  Ap- 
pellee had  actual  knowledge  of  the  dedica- 
tion and  the  recitals  of  her  own  deed  under 
whldi  she  obtained  title  to  the  premises  put 
her  upon  notice  of  the  dedication,  for  the 
numbers  of  the  lots  and  blocks  and  the 
streets  and  alleys,  according  to  the  plat,  were 
referred  to.  Prior  to  the  filing  of  the  plat 
of  Union  addition  and  execution  of  the  dedi- 
cation deed  by  M.  B.  Price  and  others,  it  Is 
shown  that  one  Calvin  (Price's  grantor)  and 
two  other  property  owners  surveyed  and  plat- 
ted the  territory  for  the  purpose  of  laying  it 
off,  and  entered  into  a  written  agreement  be- 
tween themselves  that  no  streets  and  alleys 
were  to  be  opened  unless  the  parties  through 
whose  property  the  particular  street  or  alley 
ran  should  consent  thereto.  This  prior  agree- 
ment Is  brought  forward,  now,  under  the  rule 
announced  by  this  court  In  Holly  Orove  v. 


Smith,  63  Ark.  5,  87  S.  W.  956,  as  a  bar  to 
the  right  of  the  city  to  open  the  street  That 
agreement  was,  however,  superseded  by  the 
subsequent  dedication  of  May,  1890,  by  the 
owner  of  the  same  and  other  lands.  It  can- 
not now  be  used  for  the  purpose  of  frustrat- 
ing the  subsequent  consummated  dedication 
by  the  property  owners.  We  think  the  dedi- 
cation was  complete  and  irrevocable,  and  is 
binding  upon  appellee  as  grantee  of  one  of 
the  original  dedicators. 

There  Is  testimony  tending  to  show  that  N. 
B.  Price,  during  his  occupancy  of  the  proper- 
ty before  he  conveyed  it  to  appellee,  express- 
ly recognized  the  right  of  the  city  to  open  the 
dedicated  street,  and  that  he  occupied  it  In 
subordination  to  the  right  of  the  public  to 
have  the  street  opened  whenever  needed. 
Two  witnesses  testified  that  they  heard  Price 
say  to  the  mayor  of  the  city  during  his  oc- 
cupancy of  the  property  that  he  was  not 
claiming  any  title  or  right  by  adverse  pos- 
session to  the  space  allotted  on  the  plat  to 
streets  and  alleys,  that  the  space  belonged  to 
the  city,  and  that  the  city  could  throw  It 
open  whenever  needed  for  public  use.  Sever- 
al witnesses  who  had  been  connected  with 
the  city  government  for  many  years  and  who 
were  Intimately  acquainted  with  Price  for  a 
long  time  testified  that  they  never  beard  of 
him  ever  claiming  title  to  the  streets  or  de- 
nying the  right  of  the  city  to  open  them. 

Price  died  during  the  pendency  of  the  suit 
In  the  court  below  without  having  given  bis 
deposition.  Members  of  bis  family  were  al- 
lowed, over  the  objections  of  appellants,  to 
testify  that  they  had  heard  Mr.  Price  say  on 
several  occasions  in  private  conversations 
with  them  that  there  were  no  streets  and  al- 
leys to  be  opened  through  the  property,  or 
that  he  would  not  allow  any  to  be  opened 
through  the  property.  The  property  was 
fenced  at  the  time  of  the  dedication  and  had 
fruit  trees  growing  on  It,  and  the  character 
of  the  occupancy  and  use  remained  the  same 
until  the  commencement  of  this  suit.  Where 
a  vendor,  after  having  executed  a  deed,  re- 
mains in  possession  of  the  premises  convey- 
ed, be  is  presumed  to  bold  In  subordination 
to  the  title  conveyed  unless  there  is  affirma- 
tive evidence  of  a  contrary  intention;  and, 
where  his  occupancy  and  use  are  not  mani- 
festly Inconsistent  with  the  right  of  his  gran- 
tee, notice  of  the  hostility  of  his  claim  must 
In  some  way  be  brought  home  to  his  grantee 
before  the  statute  of  limitations  will  begin 
to  run.  Graham  v.  St  L.,  I.  M.  &  S.  Ry.  Co., 
69  Ark.  562,  65  S.  W.  1048,  66  S.  W.  344; 
Little  Rock  V.  Wright,  58  Ark.  142,  23  S.  W. 
876;  El  Dorado  v.  Bltcbie  Grocery  Co.,  84 
Ark.  52,  104  S.  W.  549.  As  the  city  had  the 
right  to  postpone  the  throwing  open  of  the 
street,  and  the  continued  occupancy  and  use 
of  the  property  by  Mr.  Price  were  not  In- 
consistent with  the  rights  of  the  public,  and 
no  notice  is  shown  to  have  been  given  of  an 
intention  to  bold  in  hostility  to  those  rights, 
the  statute  never  began  to  run  while  he  oc- 
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ciipled  the  premises.  The  rule  Is  different 
as  to  Mrs.  Johnt  who  was  a  stranger  to  the 
dedication  deed,  and  her  occupancy  of  the 
premises  and  exercise  of  acts  of  ownership 
over  It  were  of  themselves  evidence  of  ad- 
verse possession,  but  as  she  purchased  the 
property  only  a  few  months  before  the  com- 
mencement of  this  suit  her  possession  had 
not  ripened  into  title  by  limitations. 

Appellee  also  Invokes  the  doctrine  of  laches 
against  the  right  of  the  city  to  open  the 
street.  The  city  and  intervening  property 
owners  are  not  seeking  any  equitable  relief, 
but,  when  this  suit  was  instituted,  the  city- 
was  merely  proceeding  in  a  legal  way  to 
cause  the  street  to  l>e  opened.  Therefore  the 
doctrine  of  laches  finds  no  proper  place  in 
this  case.  It  is  a  doctrine  peculiar  to  courts 
of  equity,  and  can  be  invoked  only  where  the 
aid  of  that  court  is  asked  for  the  enforce- 
ment of  a  neglected  claim.  Rowland  t.  Mc- 
Guire,  67  Ark.  320,  55  S.  W.  16;  Galliher  v. 
Cadwell,  145  U.  S.  368,  12  Sup.  Ct  873,  36 
L.  Ed.  738.  Nor  do  the  facts,  even  If  it  were 
a  proper  case  where  the  doctrine  could  be  in- 
voked, warrant  its  application.  There  was 
no  change  in  the  status  of  the  property  of  the 
owner  except  that  appellee  purchased  from 
the  dedicator.  But  she  purchased  with  full 
notice  of  the  dedication,  and  cannot  complain. 
The  city  was  not  called  upon  to  put  the  dedi- 
cated street  into  use  until  the  public  con- 
venience called  for  it,  hence  the  right  to  use 
it  was  not  neglected,  and  cannot  be  deemed 
to  have  been  abandoned. 

Decree  reversed,  with  directions  to  dis- 
miss the  complaint  for  want  of  equity. 


MOORB  V.  CAMPBELL,  Chief  of  Police. 
(Supreme  Court  of  Arkansas.     April  6,  1908.) 

1.  CONSTITUTIONAI,     LAW  —  POLICE     POWEB  — 

Drxthmino  Tbade  at  Depots — Regulation. 
Act  April  30,  1907,  p.  553,  making  it  un- 
lawful for  any  person  to  drum  or  solicit  busi- 
ness for  any  hotel  on  the  train  or  depot  of  any 
railroad,  etc.,  is  constitutional,  and  an  ordi- 
nance adopted  thereunder  by  the  city  of  Hot 
Springs,  imposing  a  penalty  for  such  acts,  was 
valid. 

2.  Cabsiebs  — Use  of  Cabbieb's  Premises  — 
Soliciting  Hotel  Patbonaoe — Obdinanck 
—Violation—'  'Depot.  " 

An  ordinance  of  the  city  of  Hot  Springs 
made  it  unlawful  for  any  person  to  drum  or 
solicit  business  for  a  hotel  on  the  trains  or 
depots  of  any  railroads.  Petitioner  was  a 
hotel  keeper,  and  was  convicted  of  soliciting 
patronage  for  his  hotel  "on  the  platform"  of  a 
railroad  station.  Beld,  that  the  word  "depot," 
in  the  ordinance,  included,  not  only  the  depot 
building,  but  the  platform  and  grounds  con- 
nected tnerewitb,  and  used  by  the  company  for 
its  business  with  the  public. 

[Ed.   Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2004-2005.] 

8.  Cbiminal  Law— Commitmbnt— Sufficien- 
cy— Ajien  dhent. 

Petitioner  was  convicted  under  an  ordinance 
of  the  city  of  Hot  Springs  prohibiting  the  solic- 
iting of  patronage  for  hotels  on  railroads,  de- 
pots, etc.,  and  the  certificate  of  commitment 
recited   that  petitioner  bad  been  tried   before 


the  police  judge  on  the  charge  of  "drumming  on 
the  platform  of  railroad  stations,"  and  com- 
manded the  sheriff  to  receive  the  prisoner  in 
the  city  jail  and  custody  for  50  days  in  pur- 
suance of  the  judgment  of  the  court,  etc.  Held, 
that  the  commitment  was  sufficient  to  authorize 
the  holding  of  the  prisoner,  and  was  susceptible 
of  amendment  to  correspond  with  the  proof  as 
to  the  crime  for  which  petitioner  was  convicted 
under  the  ordinance. 

Appeal  from  Garland  Chancery  Gonrt; 
Alphonzo  Curl,  Chancellor. 

Application  by  Alva  Moore  for  writ  of  ha- 
beas corpus  against  J.  W.  Campbell,  chief  of 
police  of  the  city  of  Hot  Springs.  From  an 
order  dismissing  the  petition  and  quashing  the 
writ,  petitioner  appealed.    Affirmed. 

On  the  16th  day  of  June,  1907,  appellant 
presented  his  petition  for  writ  of  habeas  cor- 
pus to  the  chancellor  of  the  Garland  county 
chancery  court ;  therein  alleging  substantial- 
ly the  following  facts:  That  appellant  was 
at  that  date,  and  had  been,  engaged  in  the 
hotel  business  in  the  city  of  Hot  Springis  for 
five  years  prior  thereto,  and  had  paid  the  re- 
quired license  to  engage  In  said  business. 
That  on  the  lltb  day  of  June,  1907,  wbUe  ap- 
pellant was  soliciting  boarders  In  his  own  be- 
half, be  was  wrongfully,  and  in  violation 
of  the  Constitution  and  laws  of  the  state  of 
Arkansas,  arrested  without  a  warrant  by  a 
policeman  of  the  city  of  Hot  Springs,  and 
was  compelled  to  go  to  the  city  prison.  That 
afterwards,  and  on  the  following- day,  appel- 
lant was  unlawfully  and  wrongfully  charged 
with  and  arraigned  in  the  police  court  of 
said  city  upon  the  charge  of  "drumming  on 
platform  of  railroad  station."  That  police 
court  found  appellant  guilty  of  the  above 
charge,  and  assessed  a  fine  of  $50.  That  the 
police  judge  issued  and  delivered  to  the  chief 
of  police,  the  appellee  herein,  a  commitment, 
by  reason  of  which  appellant  was  restrained 
of  his  liberty,  contrary  to  the  Constitution 
and  laws  of  the  state  of  Arkansas,  "because 
any  law  of  the  state  of  Arkansas,  or  ordi- 
nance of  the  city  of  Hot  Springs,  attempting 
to  deprive  your  petitioner  of  the  results  of 
his  legitimate  business,  is  void  and  uncon- 
stitutional ;  because  any  ordinance  of  the  city 
of  Hot  Springs  authorizing  the  police  Judge 
to  issue  the  commitment  herein  complained 
of  Is  a  nullity ;  because  any  such  law  of  the 
state  and  ordinance  of  said  city,  herein  re- 
ferred to,  Is  oppressive  upon  Individuals  en- 
gaging In  the  hotel  business,  and  Is  for  this 
reason  absolutely  void."  The  commitment  re- 
ferred to  and  made  a  part  of  appellant's  pe- 
tition, and  the  only  authority  appellee  bad 
for  restraining  appellant  of  his  liberty.  Is  in 
the  following  worda  and  figures,  to  wit: 
"Commitment  Police  Court,  No.  1,327.  City 
of  Hot  Springs,  Plaintiff,  v.  Alva  Moore,  De- 
fendant. Commitment  To  the  Chief  of  Po- 
lice of  the  City  of  Hot  Springs,  or  Sheriff  of 
Garland  County,  Arkansas:  I  send  you  here- 
with the  body  of  Alva  Moore,  who  has  been 
tried  before  me  on  the  charge  of  'drumming 
on  the  platform  of  railroad  station,'  and  yott 
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are  hereby  commanded  to  receive  the  prisoner 
Into  the  city  prison  or  Jail  and  custody  for 
the  period  of  fifty  days,  and  that  he  be  com- 
mitted to  work  upon  the  streets  or  public 
worfes  of  the  city,  that  being  one  day  for  every 
one  dollar  of  said  fine  and  costs.  In  pursu- 
ance of  the  judgment  of  this  court,  and  make 
due  return  for  this  writ.  Oiven  under  my 
band  and  the  seal  of  the  police  court  this 
12tli  day  of  June,  1007.  Thurston  P.  Farmer, 
Police  Judge.  [Court  Seal.]"  A  writ  of  ha- 
beas corpus  was  duly  Issued  and  served.  The 
appellee  filed  a  response  to  the  petition,  in 
which  be  avera  that  he  holds  the  prisoner  by 
virtue  of  the  commitment  set  up  in  the  pe- 
tition, and  alleges  that  the  petitioner  was 
arrested  on  view  by  a  police  officer  of  the 
city  of  Hot  Springs  on  a  charge  of  drumming 
or  soliciting  business  for  petitioner's  hotel 
on  the  platform  of  the  railroad  station  In 
the  dty  of  Hot  Springs  on  the  11th  day  of 
June,  1907,  in  violation  of  an  ordinance  of 
the  city  council  of  Hot  Springs  passed  June 
1,  1907,  prohibiting  drumming,  soliciting  pa- 
tronage for  hotels  on  railroads,  depots,  etc., 
of  the  city.  A  copy  of  the  ordinance  is  filed 
with  the  response.  The  response  further  al- 
leges that  the  petitioner  was  arraigned  in 
the  police  court  of  Hot  Springs,  entered  a 
plea  of  not  guilty,  was  tried,  found  guilty, 
and  fined  $50,  which  be  refused  and  failed 
to  pay.  Thereupon  the  commitment  was  is- 
sued, by  virtue  of  which  the  respondent  holds 
the  petitioner.  The  decree  of  the  chancery 
court  shows  that  the  cause  was  heard  on 
the  petition  and  exhibits  thereto,  the  writ  of 
habeas  corpus,  the  response  of  appellee,  who 
was  the  chief  of  police,  and  the  exhibits 
thereto,  the  ordinance  of  the  city  of  Hot 
Springs  for  the  suppression  of  drumming  and 
soliciting  upon  railroad  trains,  cars,  depots 
of  any  railroad,  or  common  carrier  operating 
In  the  dty  limits,  etc.  The  court  thereupon 
found  the  issues  of  fact  and  law  for  the  re- 
spondent, appellee,  and  dismissed  the  peti- 
tion, quashed  the  writ,  and  remanded  the  pe- 
titioner into  the  custody  of  the  respondent 
Ttie  petitioner,  appellant,  prosecutes  this  ap- 
peal. 

Ben  S.  Henderson  and  Jas.  L.  Graham,  for 
appellant    C.  Floyd  Huff,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
This  court  In  the  recent  case  of  State  v.  Al 
Williams,  108  S.  W.  838,  held  that  the  statute 
under  which  the  ordinance  was  passed  un- 
der which  the  appellant  was  convicted  was 
valid.  That  case  rules  this  so  far  as  the 
validity  of  the  ordinance  is  concerned. 

The  petition,  and  response  thereto,  with  the 
exhibits,  including  the  commitment  show 
that  appellant  was  a  hotel  keeper,  and  was 
convicted  and  committed  for  the  crime  of 
drumming  or  soliciting  patrons  for  his  hotel 
on  the  platform  of  the  railroad  station  in  the 
city  of  Hot  Springs.  It  is  contended  that 
"drumming  on  the  platform  of  railroad  sta- 
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tions"  is  not  an  offense  prohibited  by  the 
ordinance  which  prevents  drumming  or  so- 
liciting, etc.,  on  trains,  "depots,"  etc.  But  the 
word  "depot"  used  in  the  ordinance  is  broad 
enough,  and  was  intended  to  include,  not  only 
the  depot  building,  but  the  platforms  and 
grounds  connected  therewith,  and  used  by 
the  company  for  its  business  purposes  with 
the  public  at  the  depot  or  station.  Pittsburg, 
Ft  W.  &  C.  R.  Co.  V.  Rose,  24  Ohio  St  219 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Thomsberry 
(Tex.)  17  S.  W.  521,  523.  See,  also,  State  v. 
Ind.  &  I.  S.  R.  Co.,  133  Ind.  69,  32  N.  B.  817, 
18  L.  R.  A.  562. 

The  commitment  was  sufficient  to  authorize 
the  holding  of  appellant  and  was  susceptible 
of  amendment  on  the  facts  shovim  to  corre- 
spond with  the  proof  as  to  crime  for  which 
appellant  was  convicted. 

Tbe  decree  is  affirmed. 


ST.  LOUIS,  I.  M.  &  8.  RT.  CO.  v.  STATE. 
(Supreme  Court  of  Arkansas.    March  30,  1908.) 

1.  Plkaoino  —  Tbial  AMKNnjCENT  —  Tims  to 
Answer. 

Where  a  trial  amendment  of  the  complaint 
did  not  change  the  issues,  and  did  not  require 
the  introduction  of  any  different  evidence  than 
was  required  to  sustain  plaintiff's  cause  of  ac- 
tion before  the  amendment  was  filed,  the  court 
did  not  err  in  refusinj;  to  allow  defendant  time 
to  answer  the  amendment 

2.  Railboads  —  HiOHWAT  Cbossikos— Fail- 
UBB  to  Establish— Pkkalties  —  Actions- 
Right  to  Sue. 

Kirby's  Dig.  $  6684,  provides  that  any  rail- 
road company  refusing  to  comply  with  the  pro- 
visions of  the  act  with  reference  to  the  estab- 
lishment of  highway  crossings  within  60  days 
after  notice  shall  forfeit  and  pay  to  the  county 
in  which  tbe  road  district  in  question  may  be 
located  a  specified  sum.  Held,  that  an  action  to 
recover  such  penalty  was  properly  brought  in 
the  name  of  the  state  for  the  use  of  the  county, 
and  not  for  the  use  of  the  road  district  in  which 
the  highway  in  question  was  located. 

3.  Pleading — Issues  and  Pboof. 

Where  a  material  fact  is  alleged  in  the  com- 
plaint, and  not  denied  by  the  answer,  no  proof 
thereof  is  required. 

4.  Railboads  —  Highway  Cbossings— Dhtt 
to  Build. 

Where  proceedings  were  instituted  many 
years  l)efore  the  construction  of  a  railroad  to 
establish  a  highway,  and  on  report  of  viewers 
appointed  to  view,  survey,  and  lay  out  the  road 
and  assess  the  damages  the  county  court  con- 
demned the  right  of  way  and  ordered  that  the 
read  be  opened  and  made  a  public  highway  on 
the  ground  in  part  across  which  the  railroad 
was  subsequently  built  and  assess  damages  for 
the  same,  the  county  acquired  the  right  to  build 
the  road  on  the  ground  subsequently  occupied 
by  the  railroad  company  as  a  right  of  way  after 
payment  of  compensation  to  the  owner,  and  was 
entitled  to  recover  a  penalty  for  the  railroad 
company's  refusal  to  construct  a  statutory  high- 
way crossing  over  its  tracks,  as  authorized  by 
Kirby's  Dig.  ii  6081,  6682,  6684,  without  fur- 
ther condemnation  of  a  right  of  way  over  the 
railroad's  right  of  way,  or  a  further  assessment 
of  damages  to  the  railroad  company. 

Appeal  from  Circuit  Court  Marion  Coun- 
ty;   Brlce  B.  Hudgins,  Judge. 
Action  by  the  state  of  Arkansas  against 
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the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfSrmed. 

T.  M.  Mehaffy,  J.  E.  Williams,  and  Hor- 
ton  &  South,  for  appellants.  Wm.  F.  Klrhy, 
Atty.  Gen.,  and  Daniel  Taylor,  Asst.  Atty. 
Gen.,  for  the  State. 

BATTLE,  J.  Gamer  Frasler,  prosecuting 
attorney  for  the  Fourteenth  judicial  circuit 
of  Arkansas,  of  which  Marlon  county  Is  a 
part.  In  behalf  of  the  state  for  the  use  of 
Marlon  county,  filed  a  complaint  In  which 
he  alleged,  substantially,  as  follows:  "The 
defendant  (St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company)  is  the  owner  of  a  line 
of  railroad  through  Marlon  county,  Ark. ; 
that  the  defendant  in  constructing  its  line 
of  railroad  through  Marion  county.  Ark., 
constructed  the  same  across  a  certain  public 
road  leading  from  Yellville,  and  intersecting 
what  is  known  as  the  'Fallen  Ash'  road  at 
a  point  where  said  railroad  crosses  the  line 
running  north  and  south  between  sections  32 
and  33  in  said  county  in  township  19  N., 
range  16  W. ;  that  said  defendant  has  failed 
and  refused  to  construct  a  public  crossing 
at  said  point  as  required  by  law;  that  by 
making  a  cut  at  said  point  about  50  feet 
wide  and  about  20  feet  deep  it  has  obstruct- 
ed said  road  at  said  crossing,  thereby  mak- 
ing It  impossible  to  cross  said  railroad  at- 
said  crossing:  that  on  the  30th  day  of  No- 
vember, 1905,  I.  W.  Pangle,  road  overseer 
of  'said  district,  notified  the  defendant,  as 
required  by  law,  that  the  railroad  crossing 
was  not  such  as  the  law  required,  and  noti- 
fying the  defendant  to  so  construct  the  cross- 
ing within  60  days."  And  asked  for  judgment 
against  the  defendant  for  $2,000.  and  $5  a 
day  from  and  after  the  Ist  day  of  February, 
1906,  until  the  trial  In  this  action. 

•The  defendant  answered  as  follows: 

"(1)  It  denies  that  it  has  crossed  or  ob- 
structed the  public  highway  mentioned  In 
plaintiff's  complaint,  or  any  knowledge  or  In- 
formation concerning  the  same  sufficient  to 
form  a  belief. 

"(2)  It  denies  that  a  public  road  was  In  ex- 
istence at  the  place  mentioned  In  plaintiff's 
complaint  at  the  time  when  the  defendant 
built  Its  railroad  at  said  place. 

"(3)  It  denies  that  any  public  road  has  been 
established  in  manner  or  form  as  required  by 
law  at  the  place  mentioned  in  said  complaint 
before  the  defendant  built  its  railroad  at  said 
place. 

"(4)  Further  answering  the  defendant  says: 
That  when  it  built  Its  railroad  at  the  place 
referred  to  in  plalntlfTs  complaint,  It  did  so 
with  the  consent  of  the  landowners  at  said 
place,  and  after  It  had  lawfully  pro<tired  the 
title  to  Its  right  of  way  at  said  place;  that 
no  proceedings  have  been  had  against  this  de- 
fendant to  divest  its  right  or  title  or  to  con- 
demn a  right  of  way  for  a  public  road  or 
croHHlug  across  its  property,  and  no  offer  of 


compensation  has  been  made  to  it,  or  legal 
steps  taken  to  divest  its  title,  or  give  the 
plaintiff  the  right  to  l>uild  a  public  road 
across  said  railroad;  that  to  maintain  this 
action  would  divest  the  property  rights  of 
this  defendant  without  due  process  of  law." 

Defendant  also  demurred  to  plalntlfTs  com- 
plaint, because  it  had  no  legal  capacity  to 
sue  in  this  case,  and  because  complaint  did 
not  state  facts  sufBclent  to  constitute  a  cause 
of  action. 

After  the  commencement  of  the  trial  and 
the  Introduction  of  a  part  of  the  testimony, 
and  during  the  trial,  the  plaintiff,  by  leave 
of  the  court  first  had  and  obtained,  over  the 
objection  of  the  defendant,  amended  Its  com- 
plaint by  the  following  allegation: 

"That  at  the  January  term,  1899,  there  was 
an  order  of  the  county  court  of  Marlon  coun- 
ty ordering  that  a  public  road  be  opened  ou 
the  line  between  sections  32  and  33,  township 
19  N.,  range  16  W. ;  that  some  time  during 
the  year  1903  the  defendant  railway  construct- 
ed its  line  of  road  across  this  section  line 
above  described ;  that  after  said  railroad  was 
built  the  overseer  of  said  road  district,  acting 
under  said  order,  opened  up  said  road  on  tlie 
line  l>etween  sections  32  and  33  aforesaid; 
and  that  that  right  of  way  for  said  road 
was  paid  for,  and  road  overseer  Instructed  to 
open  said  road." 

The  defendant  then  asked  for  time  to  an- 
swer the  amendment,  which  the  conrt  refused. 

In  the  trial  an  order  of  the  Marlon  county 
court,  made  on  the  21st  day  of  January,  1899. 
was  read  as  evidence.  It  Is  as  follows:  "Re- 
port of  Viewers  of  Road  between  Sections  4 
and  5,  Township  18  N.,  Range  16  W.  On  this 
day  this  cause  came  on  to  be  heard,  and  the 
court,  after  hearing  all  the  evidence  In  the 
case  and  the  argument  of  counsel,  and  being 
fully  advised  in  the  premises,  doth  allow  said 
road  on  the  section  line  which  is  as  follows), 
to  wit:  Commencing  at  or  near  the  northeast 
corner  of  J.  C.  Floyd's  fence  on  the  section 
Hue  between  4  and  5,  township  18  N.,  range 
16  W. ;  thence  north  on  said  section  line  to 
A.  R.  Hutchinson's  lot;  tbence  west  to  the 
southwest  comer  of  said  lot ;  thence  north  on 
the  west  line  of  said  lot,  so  as  to  make  said 
line  the  center  of  said  road  to  the  northwest 
comer  of  said  lot ;  thence  east  to  the  section 
line  between  sections  4  and  5;  thence  north 
on  said  section  line  to  the  township  line:  i 
thence  west  on  said  township  line  to  the  cor- 
ner of  sections  32  and  33,  township  10  N.,  range  ' 
16  W. ;  thence  north  on  said  section  line  be-  i 
tween  sections  32  and  33,  township  19   N..  i 

range  16  W.,  to  the  Fallen  Ash  road.     And 
the  court   finds  that  by  making   said   road         I 
that  L.  L.   Seawell  will  be  damaged  in  the         I 
sum  of  $35.  and  that  A.  R.  Hutchinson  will 
he  damaged  in  the  sum  of  $25,  and  that  R.         ' 
C.  Ferra  will  be  damaged  In  the  sum  of  $21,         | 
to  be  paid  by  the  county  if  said  road  is  open- 
ed up  as  above  described;    and  the  clerk  of         ' 
this  court  Is  hereby  authorized  to  draw  his        | 
warrant  on .  the  treasury  of  Marlon  count}' 
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for  the  amounts  above  stated,  t>n.vab1e  to  tbe 
abOTe-named  persons  In  case  tbe  road  is 
opened  up  as  above  described,  otherwise  to 
be  Told. 

It  Is  therefore  considered,  ordered,  and  ad- 
Judged  by  the  court  that  said  road  as  above 
described  shall  be  opened  up  and  made  a 
public  highway,  and  the  clerk  of  this  court 
is  ordered  to  notify  the  overseers  through 
whose  districts  said  road  passes,  and  It  Is 
further  ordered  by  the  court  that  L.  L.  Sea- 
well,  A.  E.  Hutchinson,  and  R.  C.  Ferra 
be,  and  they  are  hereby,  allowed  tbe  above 
amounts  above  set  out." 

The  damages  allowed  Seawell,  Hutchinson, 
and  Ferra  were  paid  by  the  county. 

The  railroad  of  the  defendant  was  built  In 
1903  or  1904.  It  was  built  across  the  ground 
where  tbe  public  road  was  establisbed  by  the 
order  of  the  county  court,  and  a  cut  17  or  18 
feet  deep  was  made  there  by  the  defendant. 
The  public  road  was  opened  to  one-half  or  a 
quarter  of  a  mile  of  this  cut  before  the  rail- 
road was  built.  The  overseer  of  the  road 
notified  tbe  defendant  to  so  construct  the 
crossing  of  the  railroad  as  to  conform  to  the 
law  within  60  days.  This  notice  was  served 
on  tbe  3d  day  of  November,  1905,  but  no 
change  was  ever  made  in  the  crossing. 

The  jury  in  the  case  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  ?100  penalty  and 
$5  per  day  for  395  days,  amounting  In  all  to 
$2,075,  for  which  the  court  rendered  Judg- 
ment   Defendant  appealed. 

No  prejudicial  error  was  committed  In  the 
refusal  of  the  court  to  allow  the  defendant 
time  to  answer  tbe  amendment  to  tbe  com- 
plaint. No  substantial  change  was  made  In 
the  Issues  by  the  amendment.  It  was  nec- 
essary for  the  plaintiff  to  adduce  the  same 
evidence  before  the  amendment  as  after- 
wards. 

Tills  action  is  based  upon  the  following 
statutes  (Klrby's  Digest): 

"Sec.  6681.  Whenever  any  railroad  compa- 
ny or  corporation  has  constructed,  or  shall 
hereafter  construct,  a  railroad  across  any 
public  road  or  highway  of  this  state,  now 
established  or  hereafter  to  be  established, 
or  where  any  public  road  or  highway  here- 
after established  shall  cross  any  railroad 
now  established  or  to  hereafter  be  establish- 
••d.  such  railroad  company  or  corporation 
nhnll  be  required  to  so  construct  such  rail- 
road crossing,  or  so  alter  or  construct  road 
bed  of  such  public  road  or  liighway  that  the 
approaches  to  the  railroad  bed,  on  either 
Hide,  shall  be  made  and  kept  at  no  greater 
elevation  or  depression  than  one  perpendicu- 
lar foot  for  every  five  feet  of  horizontal  dis- 
tance, such  elevation  or  depression  being 
caused  by  reason  of  the  construction  of  said 
railroad;  provided,  at  any  crossing  of  any 
public  highway,  such  railroad  may  be  cross- 
ed by  a  good  and  safe  bridge,  to  be  built  and 
maintained  In  good  repair  by  the  railroad 
<-ompany  or  oorjioration  owning  or  oiierating 
sncb  railroad. 


"Sec.  0682.  Whenever  any  railroad  com- 
pany or  coii)oratlon  shall  neglect  or  refuse 
to  construct  or  keep  in  good  repair  such 
crossing  in  the  manner  as  prescribed  in  sec- 
tion 6681  It  shall  be  the  duty  of  the  over- 
seer of  the  public  road  or  highway  where 
such  public  road  or  highway  crosses  tbe  said 
railroad  to  give  written  notice  to  the  sec- 
tion foreman  or  boss  of  that  part  of  the  rail- 
road where  such  crossing  is  made,  or  to  the 
nearest  station  agent  to  said  crossing  In  tbe 
following  form,"  etc. 

"Sec.  6684.  Any  railroad  company  or  cor- 
poration refusing  or  neglecting  to  comply 
with  the  provisions  of  this  act  within  sixty 
days  after  notice  has  been  served  In  the  man- 
ner herein  specified,  shall  forfeit  and  pay  to 
the  county  in  which  such  road  district  may 
be  located,  a  sum  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars, 
and  five  dollars  per  day  for  every  day  such 
reftisal  or  neglect  shall  continue  after  the 
expiration  of  sixty  day's  notice,  served  on 
such  railroad  company  or  corporation  as 
herein  specified." 

Defendant  insists  that  the  action  was  im- 
properly brought;  that  it  should  have  been 
brought  in  the  name  of  the  state  for  the  use 
of  road  district  No.  1,  where  the  road  was 
located.  But  this  is  not  correct.  Tbe  pen- 
alty Is  payable  to  tbe  county,  and  the  action 
was  properly  brought  for  the  use  of  the 
county. 

It  is  said  that  the  notice  to  construct  cross- 
ing as  required  by  law  was  not  given.  But  it 
is  alleged  In  the  complaint,  and  not  denied 
by  tbe  answer,  that  It  was  given.  No  proof 
that  it  was  was  necessary,  It  being  admitted 
in  tbe  pleadings. 

It  Is  contended  by  appellant  that,  In  order 
for  appellee  to  maintain  this  action,  it  was 
necessary  for  it  to  prove  that  the  public 
road  was  In  existence  at  the  place  a  crossing 
of  the  railroad  Is  sought  before  the  latter 
was  built;  that,  unless  It  was.  the  county 
could  not  establish  a  public  highway  across 
Its  railroad  without  first  condemning  a  right 
of  way  over  the  same  In  tbe  manner  pre- 
scribed by  law.  But  this  bad  already  been 
done  before  the  building  of  the  railroad.  On 
the  2l8t  day  of  .Tanuary,  1899,  many  years 
before  the  railroad  was  built,  upon  report  of 
viewers  appointed  to  view,  survey,  and  lay 
out  the  road  and  to  ai^sess  and  determine  the 
damages  that  might  be  sustained  by  any  one 
through  whose  premises  it  was  located,  the 
Marlon  county  court  condemned  the  right  of 
way,  and  ordered  that  the  road  be  opened 
and  made  a  public  highway  on  the  ground 
in  part  across  which  the  railroad  was  sub- 
sequently built,  and  asses-sed  damages  for 
the  same.  By  virtue  of  this  order  the  coun- 
ty acquired  tbe  right  to  build  tbe  road  on 
the  disputed  ground  after  the  i>ayment  of 
compensation  to  the  owner  therefor,  which  It 
seems  It  has  done.  No  reason  has  been  giv- 
en or  appears  why  this  proceeding  is  not 
valid,  and  for  the  purposes  of  this  action  it 
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must  be  assumed  that  It  Is.  Such  being  the 
case,  the  rights  acquired  by  the  appellant 
were  subject  to  those  of  the  county,  and  It 
was  its  duty  to  construct  the  crossing  of  the 
right  of  way  of  the  county  for  a  public  high- 
way by  Its  railroad  In  accordance  with  the 
statutes  set  out  In  this  opinion,  and  for  a 
failure  or  neglect  to  do  so  the  county  is  en- 
titled to  recover  the  penalties  prescribed  in 
such  cases. 
Judgment  affirmed. 


TOWNBS  ▼.  OKLAHOMA  MILL  CO. 

(Supreme  Court  of  Arkaasas.     April  6,  190&) 

1.  CONTBACTB— No    BSBACH    WHEBE    PEBFOBM- 
ANCE  IS  PbETENTED. 

There  is  no  breach  of  a  contract  where  per- 
formance is  prevented  by  the  conduct  of  the 
other  party. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dix. 
vol.  11,  Contracts,  gg   1430-1433.1 

2.  Sales— CoKTBACTS— Action  fob  Bbbaoh— 
EiViOENCB— SnrriciENOT. 

Evidence  in  an  action  for  breach  of  a  con- 
tract to  sell  bran  held  to  warrant  a  findinK  that 
the  buyer's  failure  to  furnish  shippini;  directions 
prevented  the  performance  of  the  contract  by 
the  seller. 
8.  Same— CowTBACT  Constbued. 

Under  a  contract  for  deliveries  of  bran 
throughout  a  month,  the  seller  could  insist  on 
delivery  of  part  of  the  bran  durinK  the  first  half 
of  the  month,  and  by  preventinx  this  the  buyer 
absolved  the  seller,  pro  tanto,  from  the  perform- 
ance of  the  contract. 

[Ed.  Note. — For  casen  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §S  431-433.] 

4.  Save— Waiver  of  Breach. 

Under  a  contract  for  deliveries  of  bran 
tliroughout  a  month,  the  seller's  promise  in  a 
letter  dated  the  17th,  to  do  the  best  it  could  to 
perform  the  contract,  and  to  "ship  as  fast  as 
possible,"  notwithstandini;  the  buyer's  previous 
hindering  of  the  contract,  was  not  a  waiver  of 
the  buyer's  breach. 

5.  Save— Seixeb's  Riohts. 

Under  a  contract  for  deliveries  of  bran 
throughont  a  month,  the  seller  was  not  bound 
to  deliver  after  the  expiration  of  the  month  and 
after  the  price  bad  advanced,  where  the  buyer 
prevented  delivery  during  the  early  part  of  the 
month  at  the  contract  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {{  431-4Sai 

6.  Save. 

Where  a  contract  provided  for  deliveries  of 
bran  throughout  a  month  and  the  buyer  pre- 
vented deliveries  during  the  first  part  of  the 
month,  the  seller's  letter  dated  the  17th,  stating 
that  on  account  of  the  buyer's  delay  tlie  seller 
doubted  its  ability  to  ship  the  bran  durin);  the 
month,  but  that  it  would  make  the  best  effort  to 
do  so,  did  not  constitute  a  new  contract  for  de- 
livery. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Edward  W.  Wlnfleld,  Judge. 

Action  by  J.  M.  Townes  against  the  Okla- 
homa Mill  Company.  From  a  Judgemnt  for 
defendant,  plaintiff  appeals.    Affirmed. 

C.  P.  Hamweli,  for  appellant  J.  H,  Har- 
rod  and  F.  L.  Boynton,  for  appellee. 

McCULLOCH,  J.  This  is  an  action  instituted 
by  appellant,  J.  M.  Townes,  against  the  Okla- 


homa Mill  Company  to  recover  damages  f«r 
an  alleged  breach  of  the  letter's  contract  to 
sell  and  deUver  to  him  1,000  sacks  of  braa. 
The  Jury  returned  a  verdict  against  appel- 
lant, and  he  ain)ealed  to  this  court  Substan- 
tially all  of  the  material  facts  appear  from 
the  correspondence  between  the  parties  bj 
mall  and  telegraph  concerning  the  contract 
and  the  circumstances  attending  its  nonfulfill- 
ment. The  contract  was  for  the  sale  of  8,000 
sacks  of  bran  to  be  delivered  dnrlng;  the 
month  of  September,  1906,  of  which  appellee 
delivered  2,000  sacks  in  accordance  with  the 
contract,  but  failed  to  deliver  the  remainder. 
The  price  of  bran  advanced,  and  appellee 
sues  to  recover  the  difference  between  the  con- 
tract price  and  the  price  he  was  compelled  t» 
pay  for  bran. 

Appellant  was  engaged  In  business  at  L4ttle 
Rock,  Ark.,  and  appellee  at  Kinkflsher,  OkL, 
and  on  August  22,  1906,  they  entered  into  a 
contract  by  wire  for  the  sale  of  3,000  sacks 
of  bran  "for  September  shipment  scattered 
throughout  the  month."  The  bran  was  to  be 
shipped  to  Little  Rock.  Subsequently,  on  Au- 
gust 25th,  appellant  changed  the  shipping  di- 
rection and  requested  shipment  to  New  Or- 
leans and  stated  In  his  letter  communicating 
the  request  that  he  was  then  having  papers 
gotten  up  for  compliance  with  the  laws  of  the 
state  of  Louisiana  concerning  the  sale  and  in- 
spection of  bran  in  that  state.  Appellee  re- 
plied on  August  27th  consenting  to  this 
change,  but  requested  that  appellant  fumlBh 
tax  tags  required  by  the  Louisiana  law  with- 
out delay  "so  that  we  can  get  right  to  work 
on  your  shipment"  Appellant  wrote  again 
on  August  29th  as  follows :  "I  have  yours  of 
the  27th  regarding  the  bran  to  New  Orleans, 
asking  me  to  furnish  tags  required  without 
delay.  I  have  ordered  the  tags  forwarded 
and  am  expecting  them  to-day.  As  soon  as 
they  are  received  will  express  them  at  once, 
and  give  you  full  instructions."  Nothing  fur- 
ther transpired  until  September  14,  190S, 
when  appellant  wrote  to  appellee  requesting 
that  the  bran  be  shipped  to  Little  Rock  in- 
stead of  New  Orleans.  Appellee  replied  to 
this  by  letter  dated  September  17th  stating 
in  substance  that  it  had  been  waiting  for  the 
Louisiana  tax  tags  and,  on  account  of  the 
delay,  doubted  Its  ability  to  ship  the  bran 
during  the  month,  but  would  make  best  effort 
to  do  so.  On  September  19th  appellee  sent 
the  following  letter  to  appellant:  "We  have 
your  D/M  of  E/D  asking  how  much  bran 
we  have  in  transit,  to  wire  numbers,  as  yon 
were  needing  it  badly,  and  we  sent  you  col- 
lect message  advising  you  we  were  loading 
Rock  Island  car  No.  57,210  to-day  with  eo» 
sacks,  further  stating  that  we  could  not  quote 
more  bran,  which  we  now  confirm.  We  sent 
this  message  at  your  expense  because  delay 
In  getting  bran  out  to  you  is  not  our  fault 
Since  we  had  your  letter  some  time  ago  advis- 
ing us  to  hold  this  bran  until  we  got  shipping 
instructions  and  tax  tags  to  ship  this  bran 


Digitized  by 


Google 


Ark.) 


CHICAGO,  B.  I.  ft  P.  BY.  CO.  v,  MUEEAT. 


549 


to  Louisiana,  we  were  tbua  compelled  to  sell 
some  bran  elsewhere,  as  we  had  not  the  stor- 
age room,  consequentlr  we  were  behind  on 
this  bran.  We  will  now  get  It  out  as  fast  as 
jxffislble."  Appellee  subsequently  delivered 
2,000  sacks  during  the  month,  but  failed  to 
deliver  the  remainder,  and  refused  to  do  so 
In  November  when  specific  demand  for  it  was 
made. 

The  secretary  and  manager  of  appellee  com- 
pany testified.  In  substance,  that  appellee 
manufactured  all  the  bran  It  sold,  and  that 
when  the  contract  was  made  with  appellant 
for  the  sale  of  3,000  sacks  for  September  de- 
livery, this,  with  other  contracts  already  en- 
tered Into,'  took  up  the  normal  capacity  of 
the  mill  for  the  month,  and  that  appellant's 
offer  was  accepted  because  of  the  stipula- 
tion for  shipment  "scattered  throughout  the 
month"  which  enabled  appellee  to  ship  the 
bran  as  It  was  manufactured;  that  a  quanti- 
ty of  bran  was  allowed  to  accumulate  during 
the  first  part  of  the  month  of  September  in 
anticipation  of  directions  from  appellant,  ac- 
companied by  the  necessary  Lioulslana  tax 
tags,  and  on  account  of  the  delay  and  the 
overcrowded  condition  of  storage  room  appel- 
lee was  compelled  to  sell  1,000  sacks  of  bran 
which  had  been  reserved  for  appellant  to  oth- 
er parties  in  order  to  get  rid  of  it ;  and  that 
after  receiving  appellant's  letter  of  September 
14tb  containing  directions  to  ship  the  bran  to 
Little  Bock,  it  was  then  impossible  for  appel- 
lee to  furnish  him  8,000  sacks,  and  at  the 
game  time  comply  with  Its  contracts  with  oth- 
er parties  for  September  delivery.  He  testi- 
fied that  appellant's  letter  of  September  14th 
was  not  received  until  September  17th,  and 
tliat  the  reply  hereinbefore  referred  to  was 
sent  tlie  same  day.  The  court,  by  proper  In- 
structions, submitted  to  the  Jury  the  ques- 
tion whether  or  not  the  failure  of  appellant 
to  furnish  shipping  directions  prevented  ap- 
pellee from  performing  the  contract. 

It  is  an  elementary  principle,  needing  no 
citation  of  authority  in  support,  that  there  is 
no  breach  of  a  contract  where  performance 
is  prevented  by  the  conduct  of  the  other  par- 
ty. The  party  whose  own  conduct  prevents 
performance  of  a  contract  cannot  complain  of 
nonperformance. 

The  evidence  in  this  case  is  sufficient  to 
warrant  a  finding  that  appellant's  failure  to 
furnish  shipping  directions  prevented  the  per- 
formance of  the  contract  by  appellee.  The 
contract  called  for  deliveries  "scattered 
ttironghout  the  month  of  September."  and  ap- 
pellee had  the  right  to  insist  on  delivery  of 
a  part  of  the  bran  during  the  first  half  of 
the  month  and  If  appellant  prevented  this  be 
thereby  absolved  appellee,  pro  tanto,  from 
performance  of  the  contract  The  promise 
contained  In  appellee's  letter  of  September 
17th  to  "do  the  best  they  could"  to  i)erform 
tiie  contract,  and  to  "ship  as  fast  as  possible" 
BOtwltbstandlng  appellant's  previous  hinder- 
ing conduct,  was  no  more  than  the  obligation 


of  the  original  contract  required  of  it,  and 
was  not  a  waiver  of  the  first  breach  by  appel- 
lant. Graves  v.  Mella,  81  Ark.  347,  99  S.  W. 
80.  The  contract  called  only  for  September 
deliveries,  and  there  was  no  agreement  ei- 
ther to  deliver  or  to  receive  after  that  time. 
The  price  of  bran  was  advancing  all  the  time, 
and,  since  appellant  had  by  his  conduct  pre- 
vented delivery  during  the  early  part  of  the 
month  at  the  contract  price,  no  obligation 
rested  upon  appellee  to  deliver  after  the  ex- 
piration of  the  month,  and  the  price  had  ad- 
vanced. 

Appellee's  letter  of  September  17th  did  not 
constitute,  as  contended  by  counsel  for  ap- 
pellant, a  new  contract  for  the  sale  of  8,000 
sacks  of  bran.  The  languag^e  is  not  suscep- 
tible of  that  construction.  The  letter  called 
attention  to  appellant's  failure  to  discharge 
his  duty  with  reference  to  performance  of 
the  contract,  and  merely  promised  to  do  all 
that  could  be  done  toward  performance  of 
the  contract  notwithstanding  his  shortcom- 
ings. It  was  a  voluntary  promise  entirely  on 
the  part  of  appellee,  and  added  nothing  to 
Its  obligation. 

The  only  disputed  questions  of  fact  in  the 
case  were  fairly  submitted  to  the  Jury,  and 
we  find  no  prejudicial  error  in  the  proceed- 
ings. 

Judgment  affirmed. 


CHICAGO,  E.  L  &  P.  RT.  CO.  v.  MDRRAT. 
(Supreme  Court  of  Arkansas.     April  6,  1906.) 

1.  Masteb  anu   Sebvaht— Master's  Liabii.- 

mr    FOB    iNJtTBIES    TO    SEBV AWT— ACTIONS— 
BUBDEN  OF  PbOOF. 

In  an  action  against  defendant  railroad  for 
injnriea  to  a  brakeman  for  negligence  in  fur- 
nishing a  defective  standard,  the  burden  was  on 
filaintiS  to  prove  that  defendant  was  negligent 
D  the  manner  alleged,  and,  In  the  absence  of  evi- 
dence showing  that  the  standards  were  insuffi- 
cient for  the  purpose  for  which  they  were  used, 
plaintiff  failed  to  show  negligence  by  defendant. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  900-905.] 

2.  Same  —  Methods   of   Wobk  —  Cubtomabt 
Methods— Knowuidoe  of  Masteb. 

In  an  action  for  injuries  to  a  brakeman  by 
the  turning  of  a  car  standard  to  which  be  wAs 
holding  while  pving  signals.  Instead  of  to  the 
handhold  provided,  even  though  it  was  cus- 
tomary to  hold  to  the  standards  in  such  cases, 
in  the  absence  of  proof  from  which  it  could 
be  inferred  that  the  company  had  knowledge 
of,  and  acquiesced  in,  the  custom  of  its  em- 
ployes. It  was  not  liable  for  failure  to  exercise 
care  in  furnishing  appliances  that  would  make 
the  methods  adopted  by  its  employ^,  without  its 
Imowledge  and  acquiescence,  safe. 

3.  Same  — Risk  Assumed  bt  Sebv art  — Ob- 
vious Daroeb. 

Even  If  defendant  railroad  was  negligent  In 
furnishing  angle  t>ar8  for  standards  for  its  cars 
instead  of  the  usual  standards,  where  the  brake- 
man  knew  when  he  took  hold  of  the  standard 
that  It  was  not  the  usual  standard,  and  knew 
that  it  did  not  fit  in  the  socket,  when  be  re- 
leaised  his  bold  on  the  regular  handhold  and  de- 
pended on   the  insecure  standard   for   support 
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vrhile   giving  signals,   he   assumed   the   risk   of 
danger  incident  to  giving  signals  in  such  manner. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  H  610-024.] 

4.  Same   —   Contbibutobt    Negligence   — 

Knowledge  of  Danqeb. 

Where  plaintiff  had  been  a  brakeman  in  de- 
fendant's service  for  some  time,  and  had  seen 
angle  bars  used  as  car  standards,  and  it  was 
obvious'  to  him  that  the  angle  bars  fitted  loosely 
in  the  socket  and  were  liable  to  turn,  he  was 
guilty  of  contributory  negligence  in  holding  to 
Kuch  standard  in  giving  signals  instead  of  the 
regular  handhold  provided,  so  as  to  preclude  re- 
covery for  injuries  resulting  from  the  turning  of 
the  standard. 

[fiJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Senant,  H  700-700.] 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  William  H.  Murray  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

The  appellee  was  a  "switchman  and  brake- 
man"  In  tbe  employ  of  appellant  It  was 
his  duty,  under  the  direction  of  a  foreman, 
to  turn  switches,  cut  off  cars,  and  to  look  aft- 
er the  placing  of  cars.  In  approaching  a 
"bunch  of  cars"  it  was  appellee's  duty  to 
give  a  slow  signal.  On  the  night  he  received 
bis  injuries  appellee  was  riding  on  a  train 
consisting  of  an  engine  and  19  or  20  cars. 
Tbe  engine  was  backing  tbe  cars  down  to  be 
placed  In  certain  designated  positions.  Ap- 
pellee was  riding  on  tbe  front  car,  or  the 
car  most  remote  from  tbe  engine  in  the 
direction  the  train  was  backing.  It  was  a 
flat  car  loaded  with  steel.  The  usual  stand- 
ard on  such  cars  was  a  piece  of  wood  six  by 
six,  cut  down  to  41^  Inches  so  as  to  flt  in 
the  socket  on  tbe  side.  Tbe  car  on  which 
appellee  was  riding  was  not  provided  with 
such  standards,  but  had  instead,  on  the  side 
where  appellee  was  riding,  what  is  termed 
"angle  bars."  These  were  two  bars  of  Iron 
bolted  together,  and  put  In  tbe  socket  for  a 
standard.  The  angle  bar  did  not  fit  In  the 
socket  closely.  On  the  night  appellee  receiv- 
ed his  Injuries  they  were  approaching  some 
other  cars  standing  down  the  track,  and  ap- 
pellee gave  tbe  engineer  a  "slow  signal."  He 
describes  the  manner  In  which  he  gave  the 
signal  as  follows:  "I  bad  hold  of  an  angle 
bar  stuck  in  a  socket  with  one  band  and  a 
grab  iron  with  the  other  hand,  and  I  bad  one 
foot  on  the  step  and  the  other  on  tbe  oil 
box,  because  the  grab  iron  was  so  close  to 
tbe  step  that  It  was  impossible  for  a  man 
to  put  his  foot  there,  or  both  of  them  there, 
and  hold  to  tbe  grab  iron.  I  turned  loose 
with  my  right  hand  that  I  had  hold  of  tbe 
grab  iron  when  I  gave  that  slow  signal,  and 
the  angle  bar  turned  and  threw  me  off." 
Appellee  bad  bis  toes  crushed,  and  was  oth- 
erwise Injured.  He  sued  tbe  appellant,  al- 
leging in  his  complatait  "that  tbe  appellant 
was  negligent  in  furnishing  a  defective 
standard;    that  said  standard  was  defective 


in  that  it  was  loose  in  its  socket,  and  that 
It  was  not  tbe  usual  and  ordinary  standard 
used  on  the  ordinary  flat  car,  tbe  same  being 
a  fish  plate,  or  piece  of  Iron;  that  at  tbe 
time  of  boarding  said  train  appellee  did  not 
know  the  condition  and  character  of  said 
standard;  that  while  holding  to  said  stand- 
ard It  slipped  in  Its  socket  and  caused  ap- 
pellee to  be  thrown  under  said  car,  resulting 
in  an  Injury  to  appellee's  foot,"  etc.  The 
appellant  answered,  denying  that  appellee 
was  Injured  through  any  negligence  on  Us 
part,  and  setting  up  that  his  injuries  were 
caused  by  appellee's  own  negligence.  After 
tbe  evidence  was  in  appellant  asked  tbe 
court  to  Instruct  the  jury  to  return  a  verdict 
In  its  favor,  which  the  court  refused.  The 
verdict  and  Judgment  were  in  favor  of  ai>- 
pellee.  Motion  for  new  trial  was  overruled, 
and  this  appeal  prosecuted.  Other  facts 
stated  In  opinion. 

Buzbee  &  Hicks,  for  appellant  Westbrook 
&  Brause,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as 
above).  Appellant  contends  that  the  court 
erred  in  refusing  to  Instruct  the  Jury  to  re- 
turn a  verdict  In  Its  favor  for  the  following 
among  other  reasons,  to  wit:  "That  tbe 
plaintiff  has  failed  to  show  any  negligence 
on  part  of  the  company  as  alleged  In  tbe 
complaint  and  denied  in  the  answer.  (2)  His 
Injuries  were  the  result  of  his  own  con- 
tributory negligence.  (3)  Having  full  knowl- 
edge of  the  condition  of  tbe  device,  be  as- 
sumed the  risk  of  using  it  as  the  proof  shows 
he  used  It" 

Tbe  only  negligence  alleged  is  that  ap- 
pellant furnished  a  defective  standard,  one 
that  was  loose  in-  its  socket,  and  that  slipped 
when  appellee  seized  It  in  the  act  of  giving 
tbe  slow  signal.  Appellee  stated  that  "on 
a  car  loaded  with  railroad  irons  it  was  al- 
ways necessary  to  have  standards;  that 
standards  were  necessary  "no  difference 
what  the  car  is  loaded  with."  He  says  that 
the  purpose  of  tbe  standards  "was  the  pro- 
tection of  the  material  on  the  car,  and  for 
tbe  protection  of  the  employes  of  the  com- 
pany to  keep  things  from  falling  off  when  tbe 
cars  are  being  switched."  The  purpose  of 
tbe  standards  l>elng  to  keep  tbe  material  on 
the  flat  cars  from  falling  off  -when  tbe  flat 
cars  were  being  switched,  appellant  was  not 
negligent  In  the  matter  of  furnishing  stand- 
ards, so  long  as  the  standards  It  provided 
served  the  purpose  for  which  they  were  In- 
tended. There  is  no  evidence  In  the  record 
that  tbe  standards  which  were  being  used  at 
the  time  appellee  received  bis  Injury  were 
insufficient  for  tbe  purpose  of  keeping  things 
from  falling  off  the  cars  when  they  were  be- 
ing switched.  The  burden  was  npon  tbe  ap- 
pellee to  prove  the  negligence  charged  in  Its 
complaint,  to  wit,  "in  furnishing  a  defective 
standard."  In  the  absence  of  evidence  show- 
ing that  the  standards  were  insufficient  or 
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defective  in  seiTlng  the  puri^ose  for  wblch 
they  were  constructed  and  to  be  used,  ap- 
pellee falls  to  sustain  bis  allegation  of  neg- 
ligence. If  appellee  had  shown  that  the  pur- 
pose of  standards  on  flat  cars  was  to  furnish 
handholds  for  the  brakemen  when  they  were 
giving  slow  signals,  the  case  would  have 
been  different.  In  that  case  appellant  would 
have  been  negligent  if  it  failed  to  exercise 
ordinary  care  to  furnish  standards  that  pro- 
vided safe  and  secure  handholds  If  It  be- 
came necessary  for  the  brakeman  to  swing 
out  from  the  side  of  the  car  in  order  to  give 
the  proper  signals.  But  there  is  no  such 
proof  in  the  record.  Appellee  was  asked  this 
question:  "In  performing  the  service  that 
yon  were  performing  there,  is  It  necessary 
for  a  brakeman  to  bold  a  standard  in  order 
to  perform  the  service?"  He  answered:  "It 
is  in  a  case  of  that  kind.  He  could  not  do 
it  otherwise."  This  testimony  of  appellee 
ran  only  mean  that  In  a  case  where  a  brake- 
man  was  giving  a  slow  signal  by  swinging 
out  from  the  side  of  the  car,  as  appellee  was 
attempting  to  do  in  this  case,  it  was  nec- 
essary for  him  to  bold  on  to  the  standard. 
But  this  evidence  falls  far  short  of  proving 
that  the  proper  way  of  giving  the  slow  sig- 
nal was  to  swing  out  from  the  car  and  to 
bold  on  to  tbe  standard  in  doing  so.  True 
appellee  gave  tbe  slow  signal  in  this  way, 
and  testified  that  all  the  brakemen  he  ever 
worked  with  did  the  same  thing.  But  this 
did  not  establish  that  it  was  a  proper  meth- 
od, or  that  it  was  so  continuous  and  notori- 
ous that  the  company  must  have  known  It 
and  sanctioned  it.  In  the  absence  of  proof 
from  which  such  knowledge  and  acquiescence 
on  tbe  part  of  the  company  could  be  infer- 
red. It  would  not  be  liable  for  falling  to  ex- 
ercise ordinary  care  to  furnish  appliances 
that  would  make  the  methods  adopted  by  its 
employes,  without  its  knowledge  and  ac- 
quiescence, safe.  See  St.  Louis,  Iron  M.  & 
Sou.  Ry.  Co.  V.  Caraway,  77  Ark.  405,  91 
S.  W.  749.  There  is  no  evidence  to  warrant 
tbe  Jury  In  finding  that  appellant  was  negli- 
gent In  that  It  furnished  defective  standards. 
The  Judgment  has  no  evidence  to  support  it, 
and  the  court  should  have  directed  a  verdict 
in  appellant's  favor. 

Even  were  it  conceded  that  appellant  was 
negligent  in  furnishing  "angle  l>ars"  for 
standards,  the  appellee  knew  when  he  took 
Iiold  of  the  angle  bar  that  it  was  not  the 
usual  standard.  He  knew  how  it  was  placed 
iu  the  socket,  knew  that  It  did  not  fit  the 
8od(et;  and  when  he,  under  these  circum- 
stances, released  the  grab  iron  with  bis  right 
hand,  depending  upon  the  Insecure  angle 
bar  for  support,  he  assumed  the  risk  of  the 
danger  incident  to  this  method  of  giving  the 
signal.  Appellee  bad  been  in  the  service  for 
some  time,  and  had  seen  these  angle  bars 
used  as  standards  before.  Tbe  defect  was 
perfectly  obvious  to  him,  and  his  own  negli- 
gence In   putting  himself  In  the  daugeruus 


position  described  by  him  contributed  to  the 
injury   he   received,   and  precludes   his   re- 
covery therefor. 
Reversed  and  remanded  for  new  trial. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v. 
SANDIDGE. 

(Supreme  Court  of  Arkansas.     April  6,  1908.) 

1.  Appeai/— Review— Habmless  Brrob— Giv- 
ing OF  Instbuctions. 

In  an  action  by  a  passenger  against  a  car^ 
rier  for  injuries  caused  by  the  derailment  of 
the  train,  a  charge  that  tbe  company  was  pre- 
sumably negligent,  and  to  avoid  liability  must 
show  that  it  had  used  the  utmost  diligence  which 
human  skill  and  foresight  could  effect,  and  if  an 
injury  occurred  to  plaintiff  by  reason  of  the 
slightest  omission  as  regards  tlie  appliances  of 
transportation,  mode  of  management  of  its 
trains,  or  the  safety  of  its  roadbed,  it  is  liable, 
if  erroneous,  was  not  prejudicial  to  defendant, 
where  there  was  no  evidence  adduced  to  remove 
tbe  presumption  arising  from  tbe  fact  of  derail- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  4219-4228.] 

2.  Same. 

In  an  action  by  a  passenger  against  a  car- 
rier for  personal  injuries  caused  by  derailment, 
a  requested  charge  that  there  could  be  no  recov- 
ery for  mental  anguish  or  fright,  nor  for  in- 
juries resulting  therefrom,  disconnected  from 
physical  injuries,  and  that,  unless  plaintiff  re- 
ceived some  physical  injuries,  she  could  not  re- 
cover for  fright  or  mental  anguish,  was  modi- 
fied by  adding,  "but  any  ptiysicai  injury,  how- 
ever slight,  would  t>e  sumcient."  Held,  that  the 
modification  did  not  render  the  charge  prejudi- 
cial to  defendant,  where  the  evidence  as  to  the 
injury  showed  that  it  was  serious,  and  not 
slight  or  trivial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,   §§  4219-422a] 

3.  Cabhiers— Oabbiaoe  of  Passenqebs— Ao- 
Tio.NS  FOB  Injuries— Sufficiency  of  Evi- 
dence. 

In  an  action  by  a  passenger  against  a  car- 
rier for  personal  injuries,  evidence  held  sufficient 
to  support  a  recovery. 

[Ed.  Note.— I'or  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {f  1307-1314.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Personal  Injury  action  by  Carrie  E.  San- 
dldge  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for 
plalntur,  and  defendant  appeals.    Affirmed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
pellant.  C.  V.  Teague,  for  appell^. 


BATTLE,  J.  On  the  14th  of  November. 
1002,  Carrie  E.  Sandldge  was  a  passenger  on 
one  of  the  trains  of  the  St.  Louts,  Iron  Moun- 
tain &  Southern  Railway  Company.  On  that 
day  the  cars  composing  the  train  were  derail- 
ed. They  ran  some  distance  over  the  ties, 
shaking,  jarring,  and  Jolting  the  passengers. 
Some  of  the  cars  were  turned  on  their  sides, 
and  others  about  halfway.  The  car  In  which 
Mrs.  Sandidi^e  was,  was  partly  on  its  side. 
Only  one  car  did  not  turn  over,  and  that  was 
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a  Pnllman  car.  Mrs.  Sandldge  fainted,  and 
remained  for  awhile  unconBciouB.  She  testi- 
fied that  she  was  Injured  from  her  brain  down 
her  spine  by  the  wreck ;  that  her  nerves  were 
shocked,  and  for  several  months  thereafter  she 
had  "fainting  spells."  Any  enltement  would 
cause  her  to  faint  She  brought  an  action 
against  the  railway  company  for  the  damages 
she  claimed  to  have  suffered  by  reason  of  the 
derailment  of  the  train.  The  defendant  an- 
swered, and  denied  negligence.  The  Issues 
were  tried  by  a  jury,  and  evidence  was  ad- 
duced In  the  trial  tending  to  prove  the  fore- 
going and  other  facts.  The  plaintiff  recovered 
a  Judgment  for  $750,  and  the  defendant  ap- 
pealed. 

The  court,  over  the  objections  of  the  defend- 
ant, gave  to  the  Jury  the  following  Instruc- 
tions: 

"(1)  Ton  are  instructed  that,  if  yon  find 
from  the  evidence  in  this  case  that  plaintiff 
purchased  a  ticket  over  defoidant's  railroad, 
and  thereupon  became  a  passenger  on  one  of 
its  trains,  and  while  such  passenger  was  in- 
jured by  reason  of  the  coach  being  derailed, 
and  without  fault  or  negligence  on  her  part, 
then  the  law  presumes  the  defendant  guilty 
of  negligence  [and  in  order  to  escape  liability 
It  is  incumbent  on  defendant  to  rebut  this 
presumption  by  proof  that  it  had  used  the 
utmost  diligence  which  human  skill  and  fore- 
sight can  effect,  and  if  an  Injury  occurred  to 
plaintiff  by  reason  of  the  slightest  omission 
in  regard  to  the  appliances  of  transportation, 
mode  of  management  of  its  trains,  or  the  safe- 
ty of  its  roadbed,  defendant  is  liable]." 


The  defendant  asked  the  court  to  instruct 
the  Jury  as  follows: 

"The  court  instructs  the  Jury  that  there  can 
be  no  recovery  for  mental  anguish  or  fright, 
nor  for  injuries  resulting  therefrom,  discon- 
nected from  physical  Injuries,  and,  unless  they 
find  from  the  testimony  that  plaintiff  received 
some  physical  injuries,  she  cannot  recover  for 
fright  or  mental  anguish." 

And  the  court,  over  the  objections  of  the 
defendant,  modified  it  by  adding  the  following 
words,  "but  any  physical  injury,  however 
slight,  would  be  sufficient,"  and  gave  it  as 
modified. 

The  defendant's  objection  to  the  first  in- 
struction is  confined  to  so  much  as  is  Inclosed 
in  brackets.  The  instruction,  although  the  ob- 
jection to  It  might  be  good,  was  not  prejudi- 
cial. The  presumption  is  that  the  derallmoit 
of  the  train  was  caused  by  the  negligence  of 
the  defendant  (Railway  Ck>mpany  v.  Mitchell, 
S7  Ark.  418,  21  S.  W.  883),  and  there  was  no 
evidence  adduced  to  remove  it 

As  to  the  care  and  diligence  a  railway  com- 
pany Is  bound  to  use  for  the  protection  of  Its 
passengers,  see  Arkansas  Midland  Railway 
Company  v.  Oanman,  52  Ark.  524,  13  S.  W. 
280;  Railway  v.  Sweet  57  Ark.  287,  21  S. 
W.  687. 

The  modification  added  to  the  other  instruc- 
tion was  not  prejudicial.  If  there  was  any 
physical  Injury,  the  evidence  shows  that  It 
was  not  slight  or  trivial,  but  serious. 

The  evidence,  though  unsatlBfactory,  is  suffi- 
cient to  sustain  the  verdict  in  this  court. 

Judgment  affirmed. 
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STATE  T.  CARRAGIN. 

(Sapreme  Conrt  of  Missouri,   Division  No.  2. 

March  17,  1908.) 

1.  iRDICniBITT  AND  IHFOBMATION— JOINDEB  OF 

Counts— EutcnoN. 

Where  one  coant  of  an  information  charges 
forgery,  and  another  charges  ottering  such  for- 
gery, it  is  error  not  to  require  the  prosecuting 
attorney  at  the  close  of  the  evidence  to  elect 
opon  which  count  he  will  ask  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  27,  Indictment  and  Information,  {  443.] 

2.  FoRGEBT— Variance. 

In  a  prosecution  for  forging  an  indorse- 
ment on  a  note,  where  the  information  did  not 
allege  or  set  out  defendant's  indorsement  on  the 
note,  but  the  note  offered  in  evidence  bore  such 
indorsement,  the  omission  is  not  reversible  error, 
where  the  trial  court  did  not  find  the  variance 
material  and  prejudicial,  under  Rev.  St.  1899,  { 
2534  (Ann.  St  1906,  p.  1508),  providing  that 
a  variance  in  the  name  or  description  of  any 
matter  described  shall  not  be  ground  for  an 
acquittal,  unless  the  court  shall  find  such  vari- 
ance prejudicial  to  defendant. 
8.  FoBOEBT— Elements  or  Offense— Nattjbe 

OF  INSTBUMINT  —  "WRITING"  —  "WRITTEN 
ISSTBIWENT." 

An  indorsement  on  a  note  is  within  the  let- 
ter and  spirit  of  Rev.  St.  1889,  g  2019  (Ann. 
St.  1906,  p.  1344),  providing  that  every  instru- 
ment partly  printed  and  partly  .written,  or  whol- 
ly printed  with  a  written  signature  thereto,  and 
every  signature  of  an  individual,  firm,  or  corpo- 
rate bo^,  and  every  writing  purporting  to  be 
such  signature,  shall  be  deemed  a  writing  and  a 
written  instrument  within  the  meaning  of  the 
act. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
Tol.  2S,  Forgery,  |  11. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  7544r-7547.] 

Appeal  ftom  St.  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

James  B.  Carragin  was  convicted  of  for- 
Saj,  and  appeals.    Reversed  and  remanded. 

Thos.  B.  Harv^,  (or  appellant.  Attorney 
General  and  Rush  C.  Lake,  for  the  State. 

OANTT,  J.  At  the  December  term,  1906, 
the  drcnlt  attorney  of  the  city  of  St.  Louis  fil- 
ed an  Information,  duly  verified.  In  two  counts, 
cbar^ng  the  defendant  in  the  first  count  with 
forgery,  and  In  the  second  count  with  uttering 
said  forged  paper.  The  substantive  part  of 
both  counts  is  as  follows:  "That  James  B. 
Carragin  on  or  about  the  9th  day  of  April  In 
the  year  of  our  Lord  1908,  at  the  city  of  St. 
Louis  aforesaid,  feloniously  and  willfully  did 
forge,  counterfeit,  and  falsely  make  a  certain 
false,  forged,  and  counterfeit  Indorsement  up- 
on the  back  of  a  certain  promissory  note  by 
which  a  pecuniary  demand,  obligation,  right, 
and  claim  to  money  purported  to  be  conveyed, 
transferred,  and  created,  said  Indorsement 
purporting  to  be  made  by  one  J.  B.  Btiket, 
which  said  false,  forged,  and  counterfeit  In- 
dorsement was  so  forged,  counterfeited,  and 
falsely  made  upon  a  promissory  note  of  the 
tenor  following ;  that  is  to  say :  '$75.00.  SL 
Lonls,  Mo.,  April  9th,  1903.  Thirty  days 
after  date  I  promise  to  pay  to  the  order  of 
Jmi  B.  Carraglen  seventy-five  **/«•  dollars, 


for  value  received  at  the  International  Bank 
of  St.  Louis,  with  Interest  from  date  at  the 
rate  of  eight  per  cent,  per  annum.  Jas.  B. 
Carragin.'  And  which  said  false,  forged,  and 
counterfeit  Indorsement  on  the  back  of  said 
promissory  note  is  of  the  tenor  following; 
that  Is  to  say:  'J.  B.  Baker* — with  Intent 
thereby  then  and  there  feloniously  to  injure 
and  defraud,  against  the  peace  and  dignity  of 
the  state.  And  the  said  Richard  M.  Johnson, 
assistant  circuit  attorney  as  aforesaid,  upon 
his  oath  aforesaid,  further  Information  makes 
that  James  B.  Carragin  on  or  about  the  9tb 
day  of  April,  1903,  at  the  city  of  St  Ii)uls 
aforesaid,  unlawfully  and  feloniously  had  In 
his  custody  and  possession  a  certain  false, 
forged,  and  counterfeit  indorsement  upon  the 
back  of  a  certain  promissory  note,  and  by 
which  said  false,  forged,  and  counterfeit  In- 
dorsement as  aforesaid  a  pecuniary  demand, 
obligation,  right  and  claim  to  money  purport- 
ed to  be  conveyed,  transferred,  and  created. 
Said  Indorsement  purported  to  be  made  by  one 
J.  B.  Baker,  and  which  said  false,  forged,  and 
counterfeit  Indorsement  was  so  forged  and 
counterfeited  and  falsely  made  upon  a  promis- 
sory note  of  the  tenor  following;  that  Is  to 
say:  '|75.00  St  Louis,  Mo.  April  9th,  19(». 
Thirty  days  after  date  I  promise  to  pay  to  the 
order  of  Jas.  B.  Carraglen  seventy-five  *o/oo 
dollars,  for  value  received  at  the  International 
Bank  of  St  Iiouls,  with  Interest  from  date  at 
the  rate  of  eight  per  cent,  per  annum.  Jas.  B. 
Carragin.'  And  which  said  false,  forged,  and 
counterfeit  Indorsement  on  the  back  of  said 
promissory  note  Is  of  the  tenor  following; 
that  is  to  say:  'J.  B.  Baker*— and  that  the 
said  James  B.  Carragin  did  afterwards,  to  wit, 
on  or  about  said  9th  day  of  April,  1903,  at  the 
city  of  St  Louis  aforesaid,  state  aforesaid, 
unlawfully  and  feloniously,  with  Intent  to  In- 
jure and  defraud,  pass,  utter,  and  publish  as 
true  the  said  falsely  made,  forged,  and  coun- 
terfeit Indorsement  upon  the  said  promissory 
note  to  John  W.  Bensteln,  he,  the  said  James 
B.  Carragin,  then  and  there  well  knowing  the 
said  Indorsement  upon  said  promissory  note 
to  be  falsely  made,  forged,  and  counterfeited, 
against  the  peace  and  dignity  of  the  state." 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  one  Dr.  Rice  and  John  W. 
Bensteln  and  the  defendant  were  promoting  a 
World's  Fair  concession  in  1904;  all  owning 
stock,  and  being  Interested  therein.  Bensteln 
had  loaned  the  defendant  money  several  times 
until  an  indebtedness  of  several  hundred  dol- 
lars existed  in  his  favor  against  defendant 
Defendant  made  an  application  for  a  loan  of 
176,  and  Bensteln  agreed  to  loan  it  to  him  if 
he  would  give  additional  security,  and  the  de- 
fendant said  that  one  J.  B.  Baker  would  sign 
the  note.  It  appears  that  Bensteln  then  drew 
the  note  as  set  out  in  the  Information,  and 
Carragin,  the  defendant,  signed  it,  and  took 
the  note  to  get  the  additional  name  on  It,  and 
a  few  hours  later  returned  with  the  Indorse- 
ment thereon  of  J.  B.  Baker.  Thereupon  Bra- 
steln  let  him  have  the  $76,  and  took  the  note. 
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and  aftervrards  deposited  It  with  tbe  Interna- 
tional Bank  for  collection.  When  It  was  duo 
It  was  protested  for  nonpayment.  Baker,  who 
was  away  from  St  Louis  at  tbe  time  tbe  note 
was  protested,  testified  that  be  promptly  wrote 
tbe  notary  and  the  bank  that  be  had  not  sign- 
ed the  note,  and  when  he  saw  Bensteln  noti- 
fied him  to  the  same  effect.  Bensteln  bad  never 
met  Baker  prior  to  the  execution  of  the  note, 
but  knew  of  the  Baker  family,  and  understood 
that  they  were  people  of  standing  and  reputa- 
tion, and  he  testified  that  upon  the  strength  of 
that  indorsement  be  took  tbe  note  and  let  the 
defendant  bare  tbe  money.  Bensteln  notified 
Carragln  that  Baker  denied  bis  signature 
on  the  note,  and  defendant  agreed  to  take  It 
up.  In  March,  IIKH,  Dr.  Bice  took  from  Ben- 
steln, among  others,  this  note.  Dr.  Rice  is  tbe 
prosecuting  witness  In  this  case.  Tbe  defend- 
ant admitted  the  execution  of  the  note  by  him- 
self, and  his  own  Indorsement  of  it  and  its  de- 
livery to  Bensteln,  but  denies  that  be  signed 
Baker's  name  to  It.  He  explained  that  after 
he  received  tbe  note  from  Bensteln,  he  took  it 
to  Lippe's  restaurant  In  St.  Louis,  expecting 
to  find  Baker,  but  missed  him,  and  turned  it 
over  to  one  Neilson,  who  was  to  wait  for 
Baker  and  have  Baker  sign  It,  and  when  be 
returned,  Neilson  gave  him  tbe  note  with  the 
signature  indorsed  on  It,  "J.  B.  Baker,"  and 
he  then  delivered  It  to  Bensteln.  Neilson  did 
not  testify  In  the  case. 

At  the  close  of  tbe  state's  case  the  defend- 
ant moved  the  court  to  direct  the  Jury  to  ac- 
quit him  because  tbe  note  offered  In  evidence 
by  tbe  state  was  not  tbe  note  purported  to  be 
set  forth  according  to  tbe  tenor  of  the  infor- 
mation, and  because  a  writing  such  as  set 
forth  in  the  infomiation  could  not  be  tbe  sub- 
ject of  forgery  unless  the  name  of  the  maker 
and  payee,  they  being  one  and  tbe  same  per- 
son, be  Indorsed  on  tbe  back  of  said  writing, 
and  unless  Indorsed  the  paper  was  a  nullity, 
as  it  imposed  no  pecuniary  liability  upon  any 
one,  and  on  the  ground  that  tbe  variance  be- 
tween tbe  writing  set  out  In  the  Information 
and  that  introduced  in.  evidence  was  fatal. 
Tbe  court  overruled  this  motion,  and  defend- 
ant excepted.  The  court  charged  the  Jury 
that  in  tbe  first  count  of  tbe  information  de- 
fendant was  charged  with  tbe  forgery  of  an 
indorsement  of  tbe  note  therein  set  out,  and 
In  tbe  second  count  he  was  charged  with  pass- 
ing, uttering,  and  publishing  as  true  the 
forged  Indorsement.  The  court  then  instruct- 
ed tbe  Jury  that.  If  at  any  time  within  three 
years  next  before  tbe  filing  of  the  informa- 
tion, tbe  defendant  knowingly  and  willfully 
did  forge,  counterfeit,  and  falsely  make  an  in- 
dorsement of  the  name  of  J.  B.  Baker  on  the 
instrument  described  in  the  said  first  coimt, 
and  that  said  indorsement  purported  to  be  tbe 
act  of  said  J.  B.  Baker,  and  purported  to  be 
the  written  promise  and  undertaking  of  said 
Baker  to  pay  tbe  sum  of  $75  to  the  order  of 
J.  B.  Carragiu  30  days  after  tbe  9tb  day  of 
April,  1903,  for  value  received,  and  that  de- 
fendant knowingly  and  willfully  forged,  coun- 


terfeited, and  falsely  made  said  Indorsement 
with  the  intent  then  and  there  and  thereby  tu 
cheat,  injure,  and  defraud,  they  would  find 
him  guil^  of  forgery  in  tbe  third  degree  and 
assess  bis  punishment  at  imprisonment  in  the 
penitentiary  for  a  term  of  not  less  than  two 
years  or  more  then  seven  years,  and  unless 
they  so  believe  from  the  evidence  they  would 
acquit  bhn  from  the  ctiarge  of  forgery  contain- 
ed in  tiie  said  first  count  Tbe  court  further 
instructed  the  Jury  that,  if  at  any  time  with- 
in three  years  next  before  tbe  filing  of  the 
information  tbe  defendant  knowingly  and 
willfully  did  pass,  utter,  and  publish  as  true 
to  one  John  W.  Bensteln  tbe  instniment  set 
out  In  the  second  count  of  said  information, 
and  that  said  Instrument  had  Indorsed  there- 
on tbe  name  of  J.  B.  Baker,  which  Indorse- 
ment purported  to  be  tbe  act  of  said  Bakur. 
and  that  the  said  indorsement  was  not  the 
true  and  genuine  act  of  said  Baker,  but  was 
at  the  time  forged,  counterfeited,  and  falsely 
made,  and  the  defendant  at  tbe  time  knew 
said  Indorsement  was  forged,  counterfeited, 
and  falsely  made,  and  that  he  so  passed,  utter- 
ed, and  published  the  same  as  true,  with  tbe 
intent  then  and  thereby  to  cheat  and  defraud, 
they  would  find  him  guilty  of  forgery  In  the 
third  degree  as  charged  In  the  second  count, 
and  assess  his  punishment  at  Imprisonment 
In  the  penitentiary  for  a  term  of  not  less  than 
two  years  or  more  than  seven  years,  and,  un- 
less they  so  believe,  they  would  acquit  defend- 
ant of  tbe  charge  of  forgery  Id  said  second 
count  The  court  then  charged  tbe  Jury  that 
"imder  the  information  and  the  evidence  In 
this  case  you  may  find  the  defendant  guilty 
under  both  counts  of  the  Information,  or  you 
may  acquit  him  under  both  counts  of  tbe  in- 
formation, or  you  may  convict  him  under  one 
count  and  acquit  under  the  other,  according  as 
you  may  find  tbe  facts  to  be."  To  tbe  giving 
of  all  of  the  instructions  tbe  defendant  duly 
objected  and  saved  bis  exceptions,  for  tbe  rea- 
son that  they  did  not  properly  declare  tbe 
law  applicable  to  the  facts,  and  did  not  cor- 
rectly declare  the  law  arising  under  such 
facts,  and  because  the  court  Improperly  direct- 
ed the  jury  that  they  might  convict  of  both 
offenses. 

Under  the  evidence  and  the  instructions 
of  the  court  the  Jury  found  the  defendant 
guilty  of  forgery  in  tbe  third  degree  as 
charged  in  both  of  said  counts,  and  assessed 
bis  punishm«it  on  tbe  first  count  at  Impris- 
onment in  the  penitentiary  for  two  years,  and 
on  tbe  second  count  for  an  additional  tmu 
of  two  years.  A  motion  for  new  trial  was 
lodged  in  due  time  on  the  ground  that  the 
verdict  was  against  the  law  and  the  evidence, 
and  because  the  court  overruled  defendant's 
motion  to  require  the  state  to  elect  on  which 
count  it  should  proceed  to  tbe  Jury,  and  be- 
cause tbe  instructions  were  Improper  and  In- 
correct This  motion  was  overruled,  and  tbe 
defendant  duly  excepted.  The  defendant  then 
filed  his  motion  in  arrest,  challenging  tlie  suffi- 
ciency of  tbe  Information  on  various  grounds. 
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which  motion  was  also  overruled,  and  defend- 
ant was  sentenced  In  accordance  with  the 
verdict,  and  from  that  sentence  appeals  to 
this  court. 

1.  The  principal  Insistence  for  a  reversal 
of  the  Judgment  Is  that  the  court  erred  In 
refusing  defendant's  motion  at  the  close  of 
the  evidence  to  require  the  state  to  elect  up- 
on which  count  It  would  go  to  the  jury,  and 
in  Instructing  the  Jury  that  they  might  con- 
vict the  defendant  of  both  offenses  over  the 
objections  and  exceptions  of  the  defendant. 
This  record  presents  fairly  and  squarely  the 
proposition  that  the  defendant  cannot  be  tried 
and  convicted  of  two  distinct  felonies  under 
one  Indictment  in  one  trial.  It  Is  insisted  by 
the  learned  counsel  for  the  defendant  that, 
while  several  counts  may  be  joined  in  one 
indictment  or  Information  when  the  purpose 
of  the  various  counts  is  simply  designed  and 
calculated  to  adapt  the  pleadings  to  the  dif- 
ferent aspects  in  which  the  evidence  on  the 
trial  may  present  a  single  transaction,  yet,  in 
such  case,  the  defendant  can  be  convicted  of 
one  offense  only,  and  that,  in  the  absence  of 
a  statute  defining  what  offenses  may  be  join- 
ed, an  Indictment  containing  two  or  more 
counts  for  offenses  of  the  same  character  and 
growing  out  of  the  same  transaction  will  not 
be  demurrable,  but  the  prosecution  will  be 
required  to  elec^,  but  that  in  no  event  can  a 
defendant  be  lavtfuUy  tried  at  the  same  time 
for  two  distinct  knA  separate  felonies  and  be 
convicted  of  both.  By  section  1891,  Rev.  St 
1899  (Ann.  Bt  1906,  p.  1204),  It  is  provided: 
"If  any  person  In  committing  burglary  shall 
also  commit  a  larceny,  he  may  be  prosecuted 
for  both  offenses  in  the  same  count  or  in 
separate  counts  of  the  same  indictment  and 
on  conviction  of  such  burglary  and  larceny, 
shall  be  punished  by  imprisonment  in  the 
penitentiary  In  addition  to  the  punishment 
hereinbefore  prescribed  for  the  burglary,  not 
less  than  two  nor  exceeding  five  years." 
And  by  section  2523  (page  1504)  it  is  provided 
that:  "Counts  for  larceny  and  embezzlement 
may  be  joined  in  the  same  Indictment,  and 
counts  for  larceny  and  obtaining  any  property 
or  instrument  by  false  pretenses  or  tokens 
may  be  joined  in  the  same  indictment"  And 
by  section  2524:  "When  by  law  the  offense 
comprises  different  degrees,  an  indictment 
may  contain  counts  for  the  different  degrees 
of  the  same  offense,  or  for  any  such  degrees." 
In  some  states,  for  Instance  Arkansas,  Iowa, 
and  New  York,  it  is  provided  by  statute 
that:  "An  indictment  except  in  cases  men- 
tioned, must  charge  but  one  offense."  But 
we  have  no  such  express  statutory  provision 
in  Missouri. 

In  State  v.  Porter,  26  Mo.  201,  the  indictment 
contained  three  counts,  one  for  larceny  and 
two  for  embezzlement,  and  the  defendant  mov- 
ed the  court  to  compel  the  prosecutor  to  elect 
upon  which  count  he  would  proceed,  which  the 
court  refused,  and  it  was  assigned  as  error. 
Aftw  reciting  the  statute  of  18.>5  (Rev.  St 
1855,  c   127,  art  4,  {  23),   which  provided, 


"counts  for  larceny  and  embezzlement  may  be 
joined  In  the  same  indictment,"  and  a  statute 
then  known  as  section  15  of  article  9  of  the  act 
concerning  crimes,  which  declared  that  upon 
an  Indictm«it  for  larceny  a  defendant  might 
he  convicted  of  embezzlement,  and  vice  versa, 
he  might  be  convicted  of  larceny  under  an  In- 
dictment for  embezzlement  this  court  said: 
"In  point  of  law,  however,  and  without  ref- 
erence to  these  statutes.  It  is  not  error  to  In- 
sert in  the  same  indictment  several  distinct 
felonies,  though  committed  at  different  times, 
provided  they  are  of  the  same  degree  and 
will  admit  of  the  same  legal  judgment.  If 
the  several  counts  refer  to  different  transac- 
tions, in  point  of  fact  it  Is  a  matter  of  dis- 
cretion with  the  court  to  compel  the  prose- 
cutor to  elect  upon  which  count  he  will  pro- 
ceed, and  the  power  ought  to  be  exercised  In 
cases  where  the  offenses  are  distinct  and  of 
a  different  nature,  and  calculated  to  confoimd 
the  defendant  Where  the  offenses  are  of  the 
same  character,  differing  only  in  degree,  aa 
for  example,  forging  a  note,  and  publishing 
it  knowing  it  to  be  false,  the  defendant  may 
be  tried  upon  both  charges  under  the  same 
indictment"  Upon  this  statement  of  the  law 
the  state  bases  Its  claim  that  It  was  perfectly 
competent,  not  only  to  unite  in  the  Indictment 
in  this  case  the  two  counts,  one  for  forgery 
and  the  other  for  uttering  the  false  Instru- 
ment knowing  it  to  be  forged,  but  that  it 
was  entirely  proper  to  submit  both  offenses  to 
the  Jury,  and  that  a  conviction  and  sentence 
for  both  should  be  sustained.  It  will  be  ob- 
served that  in  State  v.  Porter,  supra,  there 
was  an  express  statute  which  permitted  counts 
for  larceny  and  embezzlement  to  be  Joined  in 
the  same  Indictment,  and  another  statute  ex- 
pressly provided  that  upon  an  indictment  for 
lai-ceny  the  accused  might  be  convicted  of  em- 
bezzlement, and  vice  versa  that  he  might  be 
convicted  of  larceny  on  indictment  for  em- 
bezzlement; and  hence  there  can  be  no  doubt 
whatever  under  our  statutory  law  ,that  counts 
for  larceny  and  embezzlement  could  be  joined, 
and  therefore  the  facts  in  that  case  did  not 
call  for  the  statement  made  in  that  opinion 
that  "It  Is  not  error  to  insert  in  the  same  in- 
dictment several  distinct  felonies,  though  com- 
mitted at  different  times."  Moreover  in  the 
same  opinion  Judge  Napton  said:  "All  the 
counts  in  this  Indictment  relate  to  the  same 
transactions,  and  are  framed  on  different  sec- 
tions of  the  statute  to  meet  the  evidence 
which  the  trial  might  elicit"  After  a  careful 
consideration  of  this  case  we  think  that  the 
assertion  that  distinct  offenses  committed  at 
different  times  may  be  joined  in  the  same  in- 
dictment states  the  rule  too  broadly,  and  ii' 
It  is  meant  thereby,  as  Is  insisted  by  the 
state,  that  a  party  may  be  charged  with  dis- 
tinct felonies  committed  at  different  times, 
may  be  joined  in  the  same  Indictment,  and 
punished  for  both,  is  contrary  to  the  great 
weight  of  authority  in  this  country. 

The  case  upon  which  the  learned  Judge  ev- 
idently based  his  statement  Is  People  v.  Ryn- 
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dera,  12  Wend.  (N.  T.)  428.  That  was  an  In- 
dictment for  forgery  of  a  chedc,  and  for  pub- 
lishing it  as  true  Itnowlng  it  to  be  false. 
Sarage,  C.  J.,  said :  "Was  the  district  attor- 
ney compelled  to  elect  which  count  he  would 
proceed  upon?  That  there  would  be  an  in- 
congruity in  incorporating  in  the  same  indict- 
ment offenses  of  a  different  character,  such, 
for  instance,  as  forgery  or  perjury,  cannot  be 
denied,  and  that  In  such  case  the  court  would 
refuse  to  hear  a  trial  upon  both,  there  can 
be  no  doubt;  but  when  offenses  of  the  same 
character,  differing  only  in  degree,  are  united 
in  the  same  Indictment,  the  prisoner  may, 
and  ought  to  be,  tried  on  both  charges  at  the 
same  time.  Such  Is  this  case.  The  prisoner 
was  indicted  for  forging  the  check,  and  also 
for  publishing  it  as  true,  knowing  it  to  be 
false.  These  are  different  offenses,  and  pun- 
ished with  different  degrees  of  severity,  but 
were  properly  united  both  in  the  indictment 
and  in  the  trial.  The  prisoner  might  be  con- 
victed of  one  and  not  the  other.  So  also 
I  might  give  instances  of  murder  or  man- 
slaughter, of  grand  larceny  or  petit  larceny, 
and  an  assault  with  intent  to  murder,  etc., 
in  which  case  no  court  would  refuse  to  try 
the  prisoner  upon  all  the  offenses  charged." 
In  that  case,  however,  the  trial  court  did  not 
Instruct  the  Jury  they  could  find  the  defend- 
ant guilty  under  both  counts,  but  told  the 
Jury  that  they  could  find  him  guilty  if  they 
believed  he  did  either.  From  the  report  of 
the  case  it  does  not  appear  what  the  verdict 
of  the  jury  was,  save  by  Inference,  that  they 
found  him  simply  guilty  of  forgery  according 
to  the  common-law  practice,  and  left  it  to 
the  court  to  impose  the  sentence  and  punish- 
ment, and  it  does  not  appear  that  the  court 
inflicted  punishment  on  .each  of  the  counts 
in  the  Indictment 

In  State  v.  Gray,  87  Mo.  464,  the  defend- 
ant was  indicted  for  larceny  and  receiving 
stolen  goods,  knowing  them  to  have  been  stol- 
en. He  was  found  guilty  by  the  Jury  of  re- 
ceiving stolen  goods,  knowing  them  to  have 
been  stolen.  It  was  Insisted  by  this  court 
that  the  circuit  court  erred  in  refusing  to 
compel  the  state  to  elect  on  which  count  in 
the  Indictment  a  conviction  was  sought,  but 
tWs  court  said:  "The  practice  is  well  set- 
tled and  firmly  established  in  this  state  that 
a  motion  to  compel  the  prosecutor  to  elect 
the  count  on  which  the  trial  should  be  had 
Is  always  addressed  to  the  discretion  of  the 
court,  and  this  court  will  not  interfere  with 
the  exercise  of  this  discretion,  unless  it  is 
manifest  that  it  has  been  abused  to  the  obvi- 
ous and  palpable  detriment  of  the  accused. 
It  is  often  indispensably  necessary  to  Include 
several  counts  In  the  same  indictment  to 
neet  the  proofs  which  may  be  given  on  the 
trial;  and  to  arbitrarily  compel  an  election 
ki  all  Instances  would  tend  to  cripple  prose- 
•ntions  and  defeat  the  ends  of  Justice.  State 
V.  Jackson,  17  Mo.  644, 59  Am.  Dec.  281 ;  State 
T.  fiConard,  22  Mo.  449.  In  the  case  here  the 
tndtctmeiit  MBtalaed  two  tonnta;   one   for 


grand  larceny,  the  other  for  receiving  stol- 
en goods.  No  evidence  was  given  as  far  as 
one  of  the  counts  was  concerned,  to  wit,  lar- 
ceny, and  the  ruling  of  the  court  could  In  no 
wise  operate  to  the  injury  or  prejudice  of 
the  prisoner." 

The  case  of  State  v.  Jackson,  17  Mo.  544, 
59  Am.  Dec.  281,  was  for  an  assault  with  In- 
tent to  kill,  and  there  were  several  counts 
in  the  indictment,  and  the  defendant  moved 
the  court  to  compel  the  state  to  elect  under 
which  count  it  would  proceed,  and  this  was 
denied.  This  court  said:  "When  the  court 
can  see  from  the  indictment  that  there  is  but 
one  crime  charged,  although  there  are  sev- 
eral counts  in  which  the  prosecution  is  set 
forth  in  different  manner  and  with  different 
words  and  different  averments  calculated  to 
meet  the  different  statements  of  the  witness- 
es, who  are  expected  to  prove  the  offense,  it 
would  cripple  the  prosecution  to  make  the 
state  elect" — and  held  there  was  no  error  In 
overruling  the  motion  to  elect,  because  "the 
Indictment  shows  that  the  shooting  was  the 
offense,  and  the  counts  set  forth  and  alleged 
this  offense  In  different  phraseology."  And 
to  the  same  effect  was  State  v.  'Leonard, 
22  Mo.  449,  which  was  an  assault  with  mal- 
ice aforethought,  with  Intent  to  kill,  and  the 
defendant  was  found  guilty  on  the  first  count, 
and  not  on  the  second. 

In  State  v.  Daubert,  42  Mo.  212,  the  indict- 
ment'  contained  two  counts,  the  first  for  lar- 
ceny, and  the  second  for  receiving  stolen 
goods,  knowing  them  to  have  been  stolen. 
There  were  two  defendants,  jointly  charged. 
There  was  a  motion  to  elect,  which  was 
overruled.  Wagner,  J.,  In  reviewing  the  ac- 
tion of  the  court  in  refusing  to  require  an 
election,  said:  "Where  the  offense  charged 
in  the  second  count  is  of  the  nature  of  a  cor- 
ollary to  the  original  felony,  as  In  larceny 
and  the  receiving  of  stolen  goods,  a  Joinder 
is  good,  and  whenever  there  is  a  legal  Join- 
der the  court  may  exercise  its  discretion  as 
to  an  election.  There  is  no  such  obvious  In- 
justice exhibited  in  the  present  case  as  to 
enable  us  to  say  that  there  was  abuse  of  a 
sound  discretion.  The  defendants  were  Joint- 
ly put  upon  their  trial,  and  after  all  the 
testimony  was  delivered  to  the  jury  the  pros- 
ecuting attorney  entered  a  nolle  prosequi  as 
to  Henry  Daubert  on  the  first  count,  and  to 
Louisa  Daubert  on  the  second  count  The 
defendants  then  moved  to  quash  the  indict- 
ment, but  the  motion  was  overruled.  There 
was  a  mistrial  as  to  Louisa,  and  a  verdict  of 
guilty  as  to  Henry.  The  proceeding  is  anom- 
alous and  no  precedent  has  been  found  sup- 
porting the  action  of  the  criminal  court  As 
a  general  rule,  where  the  offenses  are  sever- 
al, distinct,  and  Independent  there  can  be  no 
joinder.  The  action  of  the  circuit  attorney 
in  entering  a  nolle  against  Louisa  on  the  sec- 
ond count  and  Henry  on  the  first  count  chang- 
ed the  whole  scope,  tenor,  and  meaning  of 
the  Indictment  It  then  amounted  to  an  in- 
dictment charging  two  several  offenses  against 
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dtotlnct  defendants,  wbo  had  no  necessaiy  con- 
section  wltb  each  other."  And  accordingly  the 
Judgment  was  reversed.  In  State  v.  Ulchmond, 
186  Mo.  71,  84  S.  W.  880,  It  was  ruled  that  It 
was  proper  to  Join  connts  for  larceny  and  re- 
ceiylng  stolen  goods  in  the  same  Indictment; 
but  In  that  case  the  court  required  the  state  at 
the  close  of  the  evidence  to  elect,  and  the  case 
proceeded  for  receiving  stolen  goods  alone,  and 
it  was  ruled  that  no  possible  error  could  have 
resulted  to  the  defendant  from  the  Joinder, 
In  view  of  the  election  required  by  the  court 
In  State  v.  Hargraves,  188  Mo.  348,  87  S.  W. 
401,  the  indictment  was  for  murder  in  four 
different  connts,  and  it  was  ruled  that  this 
was  entirely  proper,  citing  State  v.  Porter, 
as  Mo.  201.  and  State  y.  Pitts,  68  Mo.  556. 

Numerous  other  cases  are  to  be  found  in 
this  state  which  announce  the  same  general 
doctrine  of  the  above  cited  cases,  so  that  it 
may  be  confidently  stated  that  the  practice  is 
well  settled  and  entirely  proper  to  insert  sev- 
eral connts  charging  the  same  felony  in  differ- 
ent ways  to  meet  the  varied  phases  of  the 
evidence,  and  that  it  is  not  error  to  Join  in 
the  same  indictment  counts  for  different  fel- 
onies growing  out  of  the  same  transaction, 
provided,  they  are  of  the  same  degree  and 
will  admit  of  the  same  legal  Judgment;  as 
counts  for  larceny  and  receiving  stolen  goods, 
tmowing  them  to  have  been  stolen,  and  counts 
for  forgery  and  for  uttering  and  publishing 
the  same  forged  instrument  as  true,  knowing 
It  to  be  false  and  forged.  So  that,  while  for- 
gery Is  one  offense,  and  uttering  a  forged  In- 
strument as  genuine  Is  a  distinct  offense,  as 
held  by  this  court  In  State  v.  Williams,  152 
Mo.  115,  53  S.  W.  424,  75  Am.  St  Rep.  441, 
and  the  cases  therein  cited,  they  are  offenses 
of  cognate  character,  or,  in  the  language  of 
Judge  Wagner,  in  State  v.  I>aubert  42  Mo. 
212,  the  one  Is  in  the  nature  of  a  corollary  to 
the  other  and  Intimately  connected  with  the 
same  transaction,  and  there  was  no  error  In 
not  requiring  prosecution  to  elect  upon  which 
count  it  would  seek  a  conviction.  But  while 
this  court  has  uniformly  ruled  that  these 
two  offenses  may  be  charged  in  the  same  In- 
dictment In  8ei>arate  counts.  It  has  not  held 
that  a  defendant  could  be  convicted  of  both 
of  said  felonies  under  one  indictment  and  In 
one  trial.  No  trouble  whatever  is  experi- 
enced in  submitting  to  a  Jury  different  grades 
of  the  same  offense  and  leaving  them  to  find 
the  particular  degree  of  offense  of  which  the 
prisoner  may  be  guilty  under  proper  instruc- 
tions as  to  the  essentials  ot  each  grade;  as  in 
murder  and  manslaughter,  grand  and  petit 
larceny,  assaults  with  intent  to  kill,  and  com- 
mon assaults.  And  there  Is  authority  that 
this  court  considered  it  not  Improper  to  sub- 
mit to  the  Jury  both  the  counts  under  an  in- 
dictment charging  the  defendant  in  one  wilh 
larceny  and  in  the  other  with  receiving  stol- 
en goods,  knowing  them  to  have  been  stolen. 
This  was  evidently  the  case  in  State  v.  Sut- 
ton, 64  Mo.  107,  In  which  case  the  defend- 
ant moved  the  court  to  require  the  state  to 


elect  on  which  count  he  would  go  to  trial,  bat 
It  was  overruled;  this  court  saying  In  that 
case  the  several  counts  refer  to  the  same 
transaction  in  point  of  fact  and  only  a  sin- 
gle offense  was  intended  to  be  charged.  The 
two  counts  were  resorted  to  to  meet  the  evi- 
dence as  It  might  transpire  on  the  trial.  The 
party  could  not  have  been  convicted  of  both 
stealing  the  tobacco  and  receiving  it  knowing 
it  to  have  been  stolen.  If  guilty  under  the 
first  he  could  not  have  been  convicted  under 
the  second  and  vice  versa.  The  court  did  not 
err  In  overruling  the  motion.  In  that  case 
the  Jury  foimd  the  defendant  guilty  under 
the  second  count  We  can  readily  see  that 
under  proper  Instructions  submitted  to  the 
Jury  the  guilt  of  the  defendant  In  the  alter- 
native that  this  course  was  proper  and  in 
many  cases  would  work  no  injustice  to  the 
defendant,  as  the  state  might  be  seriously 
crippled  if  It  were  not  permitted  to  go  to  the 
Jury  upon  the  evidence  as  to  the  different 
phases  of  the  testimony,  and  It  might  not  al- 
ways be  proper  to  require  the  state  to  elect 
at  its  peril  upon  which  count  it  would  seek 
a  conviction.  In  State  v.  Jackson,  89  Mo. 
561,  1  &  W.  760,  the  state  was  not  required 
to  elect  In  the  first  Instance,  but  the  court  in- 
structed the  Jury  to  acquit  on  the  second 
count 

In  Crawford  v.  State,  31  Tex.  Cr.  R.,  loc. 
clt  54,  19  S.  W.  767,  the  prisoner  was  In- 
dicted for  forgery  and  uttering  a  forged  In- 
strument and  under  the  charge  of  the  court 
was  found  guilty  of  both  offenses,  and  pun- 
ished by  imprisonment  in  the  penitentiary  for  - 
two  years  for  each.  From  that  conviction  be 
appealed.  Said  the  court :  "Can  the  defend- 
ant be  convicted  of  two  felonies  under  the 
same  Indictment  and  be  punished  for  each? 
The  learned  trial  Judge  admits  in  his  argu- 
ment that  there  is  no  precedent  for  such  a 
proceeding  as  the  one  at  bar  to  be  found  in 
the  Texas  decisions;  nor,  indeed,  can  any 
well-considered  case  be  found  in  any  state, 
except  In  those  courts  in  which  the  Judge 
assesses  the  punishment,  and  where  he  Is  lim- 
ited In  the  aggregate  to  the  highest  punish- 
ment that  can  be  given  upon  any  one  count. 
We  have  no  such  law  in  Texas.  We  have  no 
desire  to  establish  any  such  precedent  and 
certainly  have  no  occasion  to  do  so  In  a  case 
like  this.  In  which  a  paltry  order  for  $1.50 
was  drawn  by  an  Ignorant  negro,  in  his  em- 
ployer's name,  for  whom  he  was  working  on 
shares,  upon  a  country  merchant  The  ob- 
ject In  inserting  various  counts  in  an  indict- 
ment Is  not  to  secure  separate  convictions  for 
as  many  counts,  but  to  meet  the  various  phas- 
es of  the  testimony;  and  it  is  permissible 
and  proper  to  charge  all  the  felonies  which 
go  to  make  up  the  offense  committed  by  the 
defendant  but  not  to  charge  different  offens- 
es committed  at  different  times  and  in  differ- 
ent transactions.  If  that  could  be  done,  a 
man  could  be  crushed  by  accumulating  char- 
ges, or  Injured  by  their  solemn  presentation 
to  the  Jury.    Where  two  or  more  felonies  are 
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charged  in  the  same  indiotnient,  the  pre- 
sumption Is  they  are  parts  of  the  same  trans- 
action, and  are  to  be  sustained  by  the  same 
evidence;  and,  while  they  all  may  be  submit- 
ted to  the  Jury,  there  can  be  but  one  convic- 
tion, which,  as  it  were,  appropriates  the 
guilty  intent  which  runs  through  and  con- 
nects these  several  acts  or  offenses  and  makes 
them  one."  The  learned  court  then  cites  in 
support  of  this  statement  of  the  law  Bishop 
on  Crim.  Proc.  1 448;  Archb.  Crim.  Proc.  295, 
and  note. 

In  Mayo  v.  State,  30  Ala.  32,  Walker,  J., 
in  referring  to  People  v.  Rynders,  12  W^end. 
(N.  T.)  425,  Archb.  Crim.  Pleading,  95,  note 
1,  and  other  authorities,  said:  "The  principle 
to  l>e  extracted  from  these  authorities  is  that 
the  court  should  always  Interpose  either  by 
quashing  the  Indictment  or  by  compelling  an 
election  where  the  attempt  is  made  as  mani- 
fested by  either  the  Indictment  or  the  evi- 
dence to  convict  the  accused  of  two  or  more 
offenses  growing  out  of  distinct  and  separate 
transactions  but  should  never  Interpose  in 
either  mode  where  the  Joinder  is  simply  de- 
signed and  calculated  to  adapt  the  pleadings 
to  the  different  aspects  in  which  the  evidence 
on  the  trial  may  present  a  single  transaction. 
It  is  not  In  any  way  shown  that  the  purpose 
or  effect  of  the  Joinder  in  this  case  was  to 
require  the  accused  to  answer  two  distinct 
offenses,  and  the  court,  therefore,  properly 
refused  to  compel  an  election  by  the  state." 
In  that  case  the  Joinder  was  embezzlement 
and  larceny,  and  the  court  confined  the  state 
to  a  single  transaction,  and  directed  the  Jury 
to  consider  only  the  charge  of  embesziement. 
To  the  same  effect  is  People  v.  Kemp,  76  Mich. 
410,  43  N.  W.  439,  the  Supreme  Court  saying: 
"The  court  was  not  in  error  in  refusing  to 
require  the  prosecutor  to  elect  upon  which 
count  he  would  claim  a  conviction.  All  the 
counts  were  for  forging  and  uttering  the 
same  Identical  indorsement  upon  the  check, 
and  the  same  check  and  indorsement  were  set 
out  in  each  count  of  the  information.  In 
such  case  the  prosecutor-  should  not  be  re- 
quired to  elect."  In  State  v.  Lincoln,  49  N. 
H.  471,  ttie  court  said:  "Where  different 
offenses  are  Joined  In  one  indictment,  the 
prosecutor  will  not  be  compelled  to  elect  at 
the  outset,  for  that  would  take  away  all  the 
advantage  of  adapting  the  indictment  to  the 
contingencies  of  the  evidence;  but  the  court 
will  always  take  care  that  the  defendant  is 
not  convicted  of  two  offenses  under  the  same 
indictment."  See,  also,  McGregg's  Case,  4 
Blackf.  (Ind.)  103. 

In  Wharton's  Crim.  Pleading  and  Practice, 
i  737,  the  rule  at  common  law  is  settled  to 
be  that  when  there  is  a  general  verdict  of 
guilty  upon  several  counts  in  the  indict- 
ment relating  to  the  same  transaction  as 
to  render  Judgment  on  the  count  charging 
the  highest  grade  of  offense,  the  prosecution 
either  expressly  or  tacitly  withdraws  the 
other  counts.  And  this  is  the  rule  in  New 
York,  and  we  think  this  practice  should  be 


kept  In  view  in  considering  the  cases  from 
those  states  in  which  the  practice  still  ob- 
tains of  restricting  the  Jury  to  a  verdict  of 
guilty  or  not  guilty  and  leaving  it  to  the  court 
to  assess  the  punishment  In  People  v.  Ad- 
ler,  140  N.  Y.  331,  35  N.  E.  644,  the  indict- 
ment was  for  forgery  in  one  count,  and  for 
uttering  the  same  forged  Instrument  In  an- 
other count,  and  the  court  held  that  the  Join- 
der was  proper,  and  said:  "Where  the  ac- 
cusation is  of  the  commission  of  a  certain 
crime,  and  the  indictment  sets  forth  two  ol* 
more  offenses  of  the  same  nature,  based  upon 
the  same  or  a  continuous  set  of  facts,  either 
of  which  offenses  make  blm  guUty  of  the 
same  crime,  the  prosecutor  cannot  l>e  preju- 
diced." In  People  v.  Frank.  28  Gal.  513,  It 
was  held  that  where,  in  defining  an  offense, 
a  statute  enumerates  a  series  of  acts,  either 
of  which  separately  or  altogether  may  con- 
stitute the  offense,  all  such  acts  may  be 
charged  in  a  single  count,  for  the  reason  that, 
notwithstanding  each  act  may  by  itself  con- 
stitute the  offense,  all  of  them  together  do  no 
more,  and  likewise  constitute  but  one  and  the 
same  offense;  and  that  an  indictment  whlcli 
charged  the  defendant  la  the  same  count  with 
having  forged  an  indorsement  on  a  draft,  and 
also  with  having  uttered  and  passed  the 
draft  knowing  the  forged  Indorsement  to 
have  been  written  thereon,  did  not  charge 
the  two  offenses.  With  us,  however,  the 
two  offenses  could  not  be  properly  charged  in 
the  same  count.  In  State  v.  Jackson,  90  Mo. 
156,  2  S.  W.  128,  the  Indictment  contained 
two  counts,  one  for  forging  a  promissory  note 
and  the  other  for  uttering  the  same.  Among 
other  things  It  was  said  by  this  court:  "It  is 
also  Insisted  that  the  Judgment  should  be  re- 
versed because  the  Jury  returned  a  general 
I  verdict  of  guilty  under  the  rule  of  this  court 
in  the  cases  of  State  v.  Pitts,  58  Mo.  556; 
State  V.  Hollenscheit,  61  Mo.  302 ;  and  State 
V.  Scott,  39  Mo.  424.  A  general  verdict  Is 
sufficient  when  the  two  counts  in  one  indict- 
ment relate  to  the  same  transaction,  or  when 
each  count  is  framed  on  a  different  section  of 
the  statute  relating  to  the  same  offense." 
From  the  foregoing  authorities  we  deduce 
the  principle  that  it  would  have  been  proper 
for  the  circuit  court  to  have  instructed  the 
Jury  on  the  evidence  produced  In  this  case, 
after  defining  what  would  constitute  a  for- 
gery of  the  Indorsement  and  uttering  the 
same,  that  they  might  find  the  defendant 
guilty  under  either  count  of  the  indictment 
accordingly  as  they  found  the  facts  to  be,  but 
not  upon  both,  or  have  required  the  prosecut- 
ing attorney  at  the  close  of  the  evidence  to 
have  elected  upon  which  count  he  would  ask 
a  conviction.  In  instructing  the  Jury  that 
they  might  find  the  defendant  guilty  under 
both  counts,  and  in  refusing  to  require  the 
prosecuting  attorney  to  elect  after  all  the 
evidence  was  in,  the  court  committed  revers- 
ible error.  We  know  of  no  case  under  our 
practice  In  which  an  accused  may  be  tried 
and  convicted  of  two  distinct  felonies  except 
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in  the  case  of  burglary  and  Inrcenj*  which  is 
expressly  allowed  by  statute. 

2.  Again,  it  is  insisted  that  there  was  a 
fatal  variance  between  the  instrument  de- 
scribed in  the  informati(m  and  the  note  oflfer- 
ed  in  evidence.  The  information  did  not  al- 
lege and  set  out  in  its  description  of  the 
forged  instrument  the  indorsement  of  the  de- 
fendant, Carragin,  thereon,  but  the  note  offer- 
ed in  evidence  had  the  Indorsement  of  the 
defendant  the  maker  of  the  note,  on  it.  Sec- 
tion 2534,  Rev.  St.  1899  (Ann.  St.  1906,  p. 
1508)  provides  that:  "Whenever  there  shall 
be  any  variance  between  the  statement  in  the 
indictment  or  information  and  the  evidence 
offered  in  proof  thereof,  •  •  •  in  the 
name  or  description  of  any  matter  or  thing 
named  or  described  therein,  such  variance 
shall  not  be  deemed  grounds  for  an  acquittal 
unless  the  court  before  which  the  trial  shall 
be  had  shall  find  such  variance  material  to 
the  merits  of  the  case  and  prejudicial  to  the 
defense  of  the  defendant."  The  circuit  court 
has  not  so  fotmd,  and  we  think  it  obvions 
that  the  mere  omission  in  the  information  of 
the  genuine  indorsement  of  defendant  on  the 
note  is  not  reversible  error. 

3.  As  to  the  last  assignment  of  error,  that 
the  indorsement  was  not  such  an  "instmmeut 
or  writing"  as  is  contemplated  by  the  stat- 
nte  denouncing  forgery,  we  think  that  an  in- 
dorsement comes  clearly  within  the  letter  and 
the  spirit  of  our  statute  (section  2010,  Rev. 
St.  1899  [Ann.  St.  1906,  p.  1344]),  which  pro- 
vides: "Every  instrument,  partly  printed  and 
partly  written  or  wholly  printed  with  a  writ- 
ten signature  thereto  and  every  signature  of 
an  individual,  firm  or  corporate  body  and 
every  writing  purported  to  be  such  signature, 
shall  be  deemed  a  writing  and  a  written  Ita- 
stniment  within  the  meaning  of  the  provi- 
sions of  this  chapter." 

For  the  reason  that  the  court  erroneously 
refused  to  require  the  circuit  attorney  to 
elect  on  which  count  he  would  go  to  the  jury, 
and  directed  the  jury  they  could  convict  de- 
fendant on  both  counts,  and  defendant  was 
convicted  on  both  counts,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  new  trial. 

FOX,  P.  J.,  and  BUUr.ESS,  J,,  concur. 


BARRY  T.  CALVARY  CEMETERY  ASS'N. 

(Supreme  Coart  of   Missouri.   Division  No.   1. 

April  1.  1908.) 

Cemetebies  —  Injury  to  Lot  Owkes— Holes 
IX  Vacant  Lots— Liability. 

A  cemetery  company,  even  though  knowing 
persons  were  in  the  habit  of  wanderini;  over  the 
fcroun'ls  regardless  of  the  roads,  is  not  liable  to 
one  owning  a  lot  in  the  cemetery,  who,  leaving 
the  roads  500  feet  from  her  lot.  which  was  only 
100  to  200  feet  from  a  road,  started  across  lots 
to  her  lot,  and  stepped  in  a  bole,  just  large 
enough  for  her  foot,  which  was  concealed  by 
the  grass,  and  which  was  not  shown  to  have 
been  made  by  the  company,  or  to  have  been 
known  of  by  it,  or  likely  to  be  discovered  by  it, 
except  by  accident  or  extraordinary  care. 


Apiieal  from  St.  Louis  Circuit  Court. 

Action  by  Kate  Barry  tigalnst  the  Calvary 
Cemetery  Association.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Afllruied. 

David  Murphy,  for  appellant.  J.  L.  Horns- 
by,  for  resi)ondent. 

VALLIANT,  P.  J.  This  Is  an  action  for 
damages  for  personal  injuries  sustained  by 
the  plaintiff  in  consequence,  as  she  alleges,  of 
the  negligence  of  the  defendant.  The  defend- 
ant, as  Its  name  Indicates,  is  a  cemetery  as- 
sociation. It  owns  a  large  cemetery  in  the 
city  of  St.  Louis,  containing  several  hundred 
acres.  The  plaintiff,  according  to  her  peti- 
tion, had  a  proprletarj'  Interest  In  a  lot  In 
the  cemetery  and  a  sentimental  interest  In 
the  fact  that  a  deceased  brother  of  hers  was 
burled  in  the  lot  and  she  had  the  right  to 
visit  the  cemetery.  The  petition  charges  that 
it  was  the  duty  of  the  corporation  "to  keep  its 
grounds  and  every  part  thei-eof  contiguous  to 
the  burial  lots  In  a  reasonably  safe  condition, 
so  that  lot  and  grave  owners  and  others  could 
pass  over  and  upon  the  grounds  of  defendant 
to  and  from  their  resi)ectlve  lots  and  graves"; 
that  on  a  certain  day  she  was  lawfully  In  the 
cemetery  on  her  way  to  visit  the  grave  of  her 
brother,  walking  across  the  grounds  of  de- 
fendant; that  there  was  an  excavatWn  or 
hole  in  the  ground,  on  every  side  of  which  the 
grass  had  so  grown  and  bent  down  as  to  com- 
pletely conceal  it,  and  in  consequence  the 
plaintiff  stepped  Into  the  hole  with  oni-  fm- 
ond  badly  sprained  her  unkle  and  seriously 
Injured  the  joint.  The  petition  avers  that  the 
defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  the  hob- 
was  there.  The  damages  alleged  $4,700.  The 
answer  was  a  general  deuial,  and  a  plea  of 
contributory  negligence.  At  the  close  of  the 
plalutltTs  case  the  court  at  the  request  of  the 
defendant  gave  an  instruction  to  the  effect 
that  the  plaintiff  was  not  entitled  to  recover, 
which  resulted  In  a  nonsuit,  with  leave,  which 
the  court  refused  to  set  aside,  and  plalntii. 
has  appealed. 

The  plaintiff's  testimony  tended  to  show 
ns  follows:  On  the  morning  In  question  the 
plaintiff,  in  company  with  her  sister  and 
daughter,  was  in  the  cemetery,  aiming  to  go 
to  the  grave  of  the  plaintiff's  brother.  They 
first  intended  to  visit  an-Jther  lot,  and  they 
started  in  that  direction;  but  after  going  a 
part  of  the  way  they  concluded  to  abandon 
that  purpose  and  turned  back  to  visit  the 
brother's  grave.  There  were  roadways  and 
sidewalks  In  the  cemetery,  and  up  to  the 
time  the  plaintiff  and  her  companions  tume<l 
back  they  had  walked  along  the  sidewalks: 
but  they  came  to  a  point  where  they  thought 
they  could  shorten  the  walk,  and,  as  one  of 
the  party  manifested  a  desire  to  return  In 
time  to  go  to  church  thot  morning,  they  con- 
cluded to  leave  the  regular  roadway  and 
sidewalk,  and  cut  acro-ss  vacant  lots,  and  they 
did  so.  The  plaintiff's  sister  and  daughter 
were   leading,   and   she   was   following  last 
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Wltbln  a  few  feet  after  she  left  the  eldewalk, 
one  of  ber  feet  went  Into  a  faole  In  the  earth, 
and  she  fell,  spraining  her  ankle,  and  hurting 
her  quite  badly.  The  size  of  the  hole  la  not 
given  exactly,  although  one  witness  measur- 
ed it  three  months  after  the  accident  and 
stated  that  It  then  measured  14^/^  inches  long, 
11  inches  wide,  and  Qhit  Inches  deep.  The 
plaintiff  testified,  and  so  did  her  other  wit- 
nesses, that  the  hole  was  large  enough  for 
her  foot  to  sink  into  it,  but  so  small  that 
It  was  with  great  difiSculty  the  foot  could  be 
extricated;  that  in  pulling  It  out  assistance 
was  required,  and  such  force  was  used  as  to 
cause  much  pain  and  tear  the  shoe.  What 
caused  the  hole  the  evidence  does  not  show; 
but  it  doe»  show  that  It  was  entirely  covered 
with  grass,  so  that  it  could  not  be  seen.  Peo- 
ple who  visited  the  cemetery  did  not  always 
confine  themselves  to  the  regular  roadways 
and  sidewalks,  but  frequently  strolled  across 
the  grounds.  The  lot  to  which  plaintiff  and 
her  companions  were  aiming  to  go  was  not 
Immediately  contiguous  to  the  roadway  or 
sidewalk,  but  was  near  it.  Plaintiff  thought 
it  was  100  to  200  feet  distant— was  not  sure. 
It  was  500  feet  distant  from  the  point  where 
plaintiff  left  the  road  to  cut  across  the  vacant 
lots.  Some  three  months  or  more  after  the 
accident  plaintiff  called  on  the  superintendent 
of  the  cemetery.  He  went  with  her  to  the 
scene  of  the  accident,  and  she  pointed  out 
the  hole  to  him.  One  of  plaintiff's  witnesses, 
who  accompanied  her  and  the  superintendent 
testified  that  the  hole  at  that  time  was  full 
of  leaves.  The  superintendent  said  It  was  a 
bad  place,  and  if  he  bad  known  It  he  would 
have  had  it  filled  before.  He  did  afterwards 
have  it  filled. 

This  Is  the  second  suit  of  the  plahitlff 
against  the  defendant  for  this  alleged  wrong. 
The  first  suit  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff  for  |350,  from  which 
defendant  appealed  to  the  St  Louis  Court  of 
Appeals,  where  the  judgment  was  reversed, 
without  remanding;  the  court  holding  that 
under  the  evidence  the  defendant  was  not 
liable,  Barry  v.  Cemetery  Association,  106  Mo. 
App.  358,  80  S.  W.  700.  The  petition  in  the 
former  case  is  not  before  us;  but  this  Is 
evldoitly  the  same  cause  of  action,  and  the 
testimony  for  the  plaintiff  now  is  not  ma- 
terially different  from  what  it  was  then.  The 
law  of  the  case  is  well  expressed  in  the  opin- 
ion In  that  case  by  Bland,  P.  J.,  speaking  for 
the  court,  and  we  see  no  occasion  for  a  fur- 
ther discussion  of  It 

The  roadways  and  sidewalks  were  land- 
marks to  direct  pedestrians  and  others  the 
way  to  go;  but  If  persons  chose  to  leave  the 
regular  way  provided  for  them,  and  for  their 
own  convenlmce  or  pleasure  undertook  to  go 
across  the  grass-covered  ground,  they  were 
not  entitled  to  expect  the  same  character  of 
passageway  that  was  provided  in  the  regular 
road.  If,  as  is  contended  by  plaintiff,  the 
defoidant  knew  that  people  were  in  the  habit 
of  wandering  over  the  grounds  regardless  of 


the  roads,  and  Impliedly  Invited  the  public  to 
make  such  use  of  the  grounds,  then  the  most 
that  could  be  said  as  to  the  dut^  of  the  de- 
fendant was  to  keep  Its  grounds  In  reasonably 
safe  condition  for  people  to  walk  over.  Ac- 
cording to  the  plaintiff's  evidence,  here  was  a 
cemetery  containing  several  hundred  acres, 
and  the  only  thing  pointed  out  to  mar  its 
safety  was  this  small  hole,  so  concealed  from 
view  by  the  grass  that  no  ordinary  iuspectioo 
could  discover  it  The  size  of  the  bole  is  best 
shown  by  the  fact  that  it  was  Just  large 
enough  to  receive  the  lady's  foot  pressed  into 
it  by  her  weight,  but  so  small  that  it  was 
only  with  painful  exertion  that  it  could  be 
extracted.  It  was  somewhat  larger  when  the 
witness  measured  it,  three  months  later;  but 
it  Is  not  unreasonable  to  conjecture  that  in 
the  effort  to  get  the  plaintifTs  foot  out  the 
hole  was  made  larger.  Her  testimony  was 
that  a  man  came  to  her  assistance  and  help- 
ed her  out  of  it  How  the  hole  was  made  was 
left  to  conjecture.  In  the  case  above  mea- 
tloned,  that  was  before  the  Court  of  Appeals, 
there  was  evidence  tending  to  show  that 
gophers  sometimes  burrowed  such  holes  in 
those  premises;  but  however  that  may  be, 
and  whatsoever  made  the  hole,  it  was  not  of 
a  kind  to  suggest  that  it  was  done  In  defend- 
ant's business,  and  there  is  no  evidence  that 
d^endant  knew  It  or  was  likely  to  discover 
It,  except  by  accident  or  extraordinary  care. 
On  the  plalntiCTs  own  evidence,  she  has  no 
right  to  recover  of  the  defendant  for  her  mis- 
fortune. 
The  Judgment  is  affirmed.    All  concur. 


BURBIDGB  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Court  of  Missoari,    Division   No.    1. 

Feb.  26,  1908.    Rehearing  Denied  April 

1,  1908.) 

1.  INSUBANCK  —  NONPATMENT   OF   PEKMItTMS— 

Rights  or  Insured  afteb  Default  —  Ex- 
tended INSUBANCE— STATUTOBT  PBOVISIONS. 

Laws  1903.  p.  206,  in  amendment  of  Rev. 
St  1899,  i  7897  (Ann.  St  1906.  p.  3752).  strik- 
ing therefrom  the  restriction  that  the  notes  or 
other  evidence  of  indebtedness  to  the  company 
that  may  be  deducted  from  the  net  value  of  a 
life  policy  as  to  which  there  has  been  a  default 
in  payment  of  a  premium,  before  applying  it 
to  the  purchase  of  temporary  insurance,  shall 
be  limited  "to  notes  or  other  evideoce  of  indebt- 
edness to  the  company  given  on  account  of  past 
premium  payments,"  and  enactinK  in  lieu  there- 
of a  broader  provision  that  there  shall  l>e  deduct- 
ed from  the  net  value  not  only  "notes  xiven  on 
account  of  past  premium  payments,"  but  also 
"any  other  evidence  of  indebtedness  to  the  com- 
pany," is  not  retrospective  so  as  to  cover  a 
policy  then  issued,  the  rule  being  that  an  act 
must  be  construed  as  prospective  unless  its  lan- 
Kuaite  calls  for  retrospective  operation,  and 
Const  art.  2,  i  15  (Ann.  St.  1906,  p.  187),  pro- 
hibiting laws  impairing  the  obligation  of  con- 
tracts, or  retrospective  in  their  operatiMi. 

2.  Same — Conteact— Loan  and  Pledok  Con- 

TBACT. 

A  loan  and  pledge  contract  whereby  a  life 
insurance  company  advanced  money  on  a  policy 
to  insured,  and  the  policy  was  assigned  as  col- 
lateral security,  was  in  no  sense  a  contract  dis- 
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tiuct  and  independent  from  the  policy,  but,  on 
tke  contraiT,  eoch  loan  and  pledge  \rere  contem- 
plated by  tlie  i>olicy,  it  providinjc  that  the  com- 
pany would  make  advances  on  the  policy,  and 
that  thereupon  the  policy  should  be  assiirned  to 
it  as  collateral  security. 

8.    SAMK— ACnORB   ON   POLICT  —  BVIDBNOT — 
SUFrjOUHOT. 

.  Brideiice  la  an  actioa  on  a  life  policy  ex- 
amined, and  keld  not  to  show  that  an  entire  loan 
made  by  the  insurance  company  on  the  policy  \ras 
for  the  purpose  of  payment  of  past  premiums. 
4.  SAXB— NORFATJCENT  Or  PBEintno— RiaHTB 
OF   IRSUSKD   AFTEB   DXTATTI,T  —   TEKPOBABT 

Irsubahck. 

Under  Rey.  St  1899,  {  7897  (Ann,  St.  1906. 
p.  3752),  proTiding  that  no  life  policy  shall  after 
payment  of  three  annual  premiums  be  forfeited 
because  of  nonpayntent  of  premiums,  but  that 
the  net  value  of  the  policy  when  the  premium 
conaes  due  and  is  not  paid  shall  be  computed 
iwith  4  per  cent  interest  and  after  deducting 
from  three-foarths  of  such  net  value  any  notes 
or  other  evidence  of  indebtedness  to  the  compa- 
ny given  on  account  of  past  premium  payments 
the  balance  shall  be  taken  as  a  net  single  premi- 
am  for  temporary  insurance  for  the  full  amount 
of  the  policy,  the  indebtedness  which  may  l>e  de- 
ducted from  three-fourths  of  the  net  value  is  re- 
stricted to  that  given  "on  account  of  past  premi- 
um payments,"  and  the  company  cannot  be- 
caase  of  a  loan  and  pledge  contract  whereby  it 
advanced  money  and  the  policy  was  assigned  as 
collateral  security,  cancel  the  policy  to  pay  the 
loan,  and  deduct  indebtedness  other  than  for 
past  premium  payments. 

6.  Sake— SuBREHDE»— Validitt. 

Where  a  life  insurance  company  haying 
foreclosed  its  lien  as  pledgee  of  a  policy,  and 
applied  part  of  its  surrender  value  to  the  pay- 
ment of  the  debt  for  which  the  policy  stood  as 
security,  sent  the  residue  of  such  surrender  val- 
ue to  the  beneficiary  and  the  insured  by  its 
check,  which  was  never  received  by  either,  the 
policy  was  not  surrendered  to  the  company  by 
the  transaction  "for  a  consideration  adequate  in 
the  judgment  of  the  holder,"  within  Rev.  St. 
1890.  S  7900  (Ann.  St  1908,  p.  3755).  providing 
that  where  a  policy  shall  be  surrendered  to  the 
company  for  a  consideration  adequate  in  the 
judgment  of  the  holder,  the  article  of  iwhich  that 
section  is  a  part  shall  not  be  applicable. 

«.    CONSTITOTIORAI,    L.AW   —   DCE    PBOCBSS    OF 

Law  —  OxpBiVATioN  of  Libebtt  to  Coh- 

TBACT. 

Rev.  St  1890,  $  7897  (Ann.  St  1906,  p. 
S752),  providing  that  no  life  nolicy  shall  after 
payment  of  three  annual  premiums  be  forfeited 
for  nonpayment  of  premiums,  but  that  the  net 
value  of  the  policy  when  the  premium  becomes 
due  and  is  not  paid  shaR  be  commuted  with  4  per 
cent  interest,  and  after  deducting  from  three- 
fourths  of  such  net  value  any  notes  or  other  evi- 
dence of  indebtedness  to  the  company,  given  on 
acconnt  of  past  premium  payments,  tlie  balance 
shall  be  taken  as  a  net  single  premium  for  tem- 
porary insurance  for  the  full  amount  of  the 
policy,  is  not  an  impairment  of  the  right  of  con- 
tract in  violation  of  Const.  TJ.  S.  Amend.  14 
and  Const.  Mo.  art  2,  {  4  (Ann.  Sh  1906,  p. 
128),  providing  that  all  persons  have  a  natural 
ririit  to  life,  fiberty,  and  the  enjoyment  of  the 
gains  Qf  their  industry. 

7.  COBPOSATIORS  —  FOSKION  OOBPOSATIONS— 
SUBJEdlOR  TO  OENESAL  LaWS  AND  POLICY 

OF  Stat»— Implied  Acceptance. 

Tliat  section  is  impliedly  accepted  by  a 
foreign  insurance  company  when  it  accepts  its 
license  to  do  business. 

Appeal  from  St.  Louis  Circuit  (3onrt;  Moses 
N.  Sale,  Judge. 

Action  by  Lee  S.  Burrldge  against  the  New 
York  Life  Insurance  Company.    Plaintiff  was 

109  S.W.-^ 


nonsuited,  and  tbe  same  having  been  set  aside 
and  a  new  trial  granted,  defendant  appeals. 
Affirmed. 

Judson  &  Green  and  Jas.  H.  Mclntosb,  for 
appellant  Jones,  Jones,  Hocker  &  Davis  and 
Wellman,  Goocb  &  Smyth,  for  respondent 

LAMM,  J.  Defendant  is  a  life  insurance 
company  incorporated  in  the  state  of  New 
York.  At  the  times  In  hand  John  H.  Reifsny- 
der  was  a  resident  and  citizen  of  Missouri 
and  so  was  his  wife,  EVances  A.  On  February 
20,  1894,  defendant  as  insurer,  issued  to  Jolm 
H.  Reifsnyder,  as  the  insured,  a  policy  for 
$5,0(X),  naming  his  said  wife  as  beneficiary. 
Her  right  was  absolute,  i.  e.,  the  policy  itself 
contained  no  provision  permitting  the  insured 
to  change  the  beneficiary.  The  application  for 
it  was  made  to  defendant's  St.  Louis  agent. 
Tbe  policy  was  delirered  by  him  in  St  Louis, 
and  the  case  proceeds  on  tbe  theory  tbat  de- 
fendant was  transacting  a  life  insurance  busi- 
ness in  tbe  state  of  Missouri  under  its  laws 
in  tbat  l)ebalf  made  and  provided,  tbat  tbe 
policy  is  a  Missouri  contract  and  hence  tbe 
lex  loci  contractus  govema  ReifBnyder  died 
November  3,  1001.  It  stands  admitted  tbat 
payment  of  tbe  policy  was  demanded,  was  re- 
fused, tbat  defendant  denied  liability,  and 
tbat  by  so  doing  it  waived  notice  of  proofs  of 
death.  Frances  A.  Reifsnyder  on  the  fith  day 
of  May,  1903,  made  a  formal  written  assign- 
ment of  her  right,  title,  and  Interest  in  tbe 
policy,  and  of  ber  right,  clabp,  action,  and  de- 
monds  tbereon  to  tbe  plaintiff,  who  sues.  At 
the  close  of  a  trial  before  the  Honorable  Mo- 
ses N.  Sale,  presiding  Judge  of  Division  No.  2 
of  tbe  St  Louis  circuit  court,  and  a  jury,  a 
peremptory  Instruction  was  given  for  defend- 
ant Thereat  plaintiff  excepted  and  asked  a 
nonsuit  with  leave.  One  going,  he  presented 
In  due  season  his  motion  to  set  it  aside  Tbls 
motion  was  allowed.  Thereat  defendant  in 
turn  excepted  and  appeals  from  tbe  order 
granting  a  new  trial.  Tbe  suit  was  for  the 
policy  face  less  a  certain  policy  loan  made  the 
insured.  Tbe  recovery  sought  was  thereby 
put  below  our  Jurisdiction.  Jurisdiction,  how- 
ever, Is  conceded  here  because  by  answer 
there  are  lodged  in  the  case  constitutional 
questions.  No  question  Is  made  on  tbe  plead- 
ings, and  It  will  do  to  say  on  that  behalf  that 
they  were  sufficient  to  raise  all  questions  made 
by  learned  counsel. 

The  controversy  turns  on  a  policy  loan,  a 
default  in  a  premium  payment  a  default  In 
paying  the  Interest  on  the  loan,  and  an  alleged 
surrender  and  cancellation  of  tbe  poli(7  under 
the  terms  of  an  alleged  policy  pledge  made  as 
collateral  security  for  said  loan.  In  a  nut- 
shell defendant's  contention  is  tbat  the  policy 
with  all  its  accumulationB  was  pledged  to  it 
by  tbe  insured  and  the  beneficiary  to  secure  a 
policy  loan,  that  under  the  terms  of  that 
pledge  a  default  was  made,  and  the  policy  was 
canceled  to  pay  the  loan,  and  surrendered. 
On  the  other  hand,  plaintiff  (conceding  tiM 
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loan  and  default)  contends  tbat  under  the  non- 
forfeltlug  clauses  of  the  statutes  of  Missouri, 
then  in  force,  the  policy  was  alive  at  Reifsny- 
der's  death,  and  that  defendant  must  pay  the 
face  of  the  policy  less  the  loan. 

In  the  determination  of  the  case,  the  follow- 
ing record  facts,  agreements,  and  statutes  are 
Involved,  viz.  (section  585(3,  Rev.  St.  Mo.  1889 
[Ann.  St.  1906,  p.  2960]):  "No  policies  of  In- 
surance on  life  hereafter  issued  by  any  life 
Insurance  company  authorized  to  do  business 
in  this  state,  on  and  after  the  first  day  of  Au- 
gust, 1879,  shall,  after  the  payment  upon  It  of 
two  full  annual  premiums,  be  forfeited  or  be- 
come void  by  reason  of  the  nonpayment  of 
premium  thereon,  but  it  shall  be  subject  to  the 
following  rules  of  commutation,  to  wit :  The 
net  value  of  the  policy,  when  the  premium  be- 
comes due  and  is  not  paid,  shall  be  computed 
upon  the  American  ecperience  table  of  mor- 
tality, with  four  and  one-half  per  cent.  Inter- 
est per  annum,  and  after  deducting  from 
three-fourths  of  such  net  value  any  notes  or 
other  Indebtedness  to  the  company,  given  on 
account  of  past  premium  payments  on  said 
policy  issued  to  the  insured,  which  indebted- 
ness shall  then  be  canceled,  the  balance  shall 
be  taken  as  a  net  single  premium  for  tempo- 
rary Insurance  for  the  full  amount  written  in 
the  policy,  and  the  term  for  which  such  tem- 
porary insurance  shall  be  In  force  shall  be  de- 
termined by  the  age  of  the  person  whose  life 
is  Insured  at  the  time  of  default  of  premium 
and  the  assumption  of  mortality  and  interest 
aforesaid."  This  statute  in  the  Revision  of 
1899  Is,  so  far  as  this  controversy  Is  concern- 
ed, substantially  the  same.  It  reads  (section 
7897,  Rev.  St.  Mo.  1899  [Ann.  St  1906,  p. 
3752]) :  "No  policies  of  insurance  on  life  here- 
after issued  by  any  life  Insurance  company 
authorized  to  do  business  In  this  state,  on  and 
after  the  first  day  of  August,  A.  D.  1879, 
Jball,  after  payment  upon  it  of  three  annual 
payments,  be  forfeited  or  become  void,  by  rea- 
son of  nonpayment  of  premiums  thereof,  but 
It  shall  be  subject  to  the  following  rules  of 
commutation,  to  wit:  The  net  value  of  the 
policy,  when  the  premium  becomes  due,  and 
Is  not  paid,  shall  be  computed  upon  the  actu- 
aries' or  combined  experience  table  of  mor- 
tality, with  four  per  cent,  interest  per  annum, 
and  after  deducting  from  three-fourths  of 
such  net  value  any  notes  or  other  evidence  of 
indebtedness  to  the  company,  given  on  account 
of  past  premium  payments  on  said  policies. 
Issued  to  the  Insured,  which  Indebtedness 
sihall  be  then  canceled,  the  balance  shall  be 
taken  as  a  net  single  premium  for  temporary 
insurance  for  the  full  amount  written  in  the 
policy;  and  the  term  for  which  said  tempora- 
ry insurance  shall  be  In  force  shall  be  deter- 
mined by  the  age  of  the  person  whose  life  is 
Insured  at  the  time  of  default  of  premltun, 
and  the  assumption  of  mortality  and  interest 
aforesaid." 

During  the  Forty-Second  General  Assembly 
(Laws  1903,  p.  208)  section  7807,  supra,  was 
amended  as  follows :  "Section  1.  Tbat  section 


7897,  article  2,  chapter  119,  of  the  Revised 
Statutes  of  Missouri  of  1889,  be  and  the  same 
is  hereby  amended  by  striking  out  the  wcnrds 
'any  notes  or  other  evidence  of  Indebtedness 
to  the  company,  given  on  account  of  past  pre- 
mium payments  on  said  policies,  issued  to  the 
insured,  which  Indebtedness  shall  be  then  can- 
celed,' in  the  tenth,  eleventh  and  twelfth  lines, 
and  inserting  In  lieu  thereof  the  words  'any 
notes  given  on  account  of  past  premium  pay- 
ments on  said  policy  issued  to  the  insured, 
and  any  other  evidence  of  Indebtedness  to  the 
company,  which  notes  and  indebtedness  shall 
be  then  canceled,'  so  tbat  said  section,  when 
amended,  will  read  as  follows:"  (Here  fol- 
lows section  7897  as  amended,  q.  v.  [Ann.  St. 
1906,  p.  3752].) 

Section  7899,  Rev.  St  1899  (Ann.  St.  1906, 
p.  3751),  provides  that:  "If  the  death  of  the 
insun^d  occur  within  the  term  of  temporary 
insurance  covered  by  the  value  of  the  policy 
as  determnied  in  section  7897,  and  If  no  condi- 
tion of  the  insurance  other  than  the  payment 
of  premlmuB  shall  have  beoi  violated  by  the 
insured,  the  company  shall  be  bound  to  pay 
the  amount  of  the  i>ollcy,  the  same  as  if  there 
bad  been  no  default  in  the  payment  of  premi- 
um, anything  in  the  policy  to  the  contrary 
notwithstanding."  (Here  follows  provisos  not 
material  here.) 

Section  7900.  Rev.  St.  1809  (Ann.  St  1906, 
p.  3755),  points  out  certain  cases  to  which  the 
foregoing  statutes  shall  not  be  applicable. 
The  material  one  here  Is  this:  "If  the  policy 
shall  be  surrendered  to  the  company  for  a 
consideration  adequate  In  the  Judgment  of  the 
legal  holder  thereof,  then,  •  •  •  this  ar- 
ticle shall  not  be  applicable." 

So  much  for  the  statutes. 

The  policy  contained  the  follow^ing  loan 
provision:  "The  company  will  make  ad- 
vances as  loans  upon  this  policy  at  the 
fifth  or  any  subsequent  anniversary  of  the 
Insurance,  within  the  accumulation  period, 
under  the  following  conditions:  First  That 
premiums  are  paid  in  full  to  the  time  when 
the  loan  is  made.  Including  the  premium  for 
the  entire  Insurance  year  then  beginning. 
Second.  That  the  aggregate  amount  of  loans 
outstanding  from  the  sixth  to  the  tenth 
years,  inclusive,  shall  not  exceed  |1,400; 
from  the  eleventh  to  the  fifteenth  years,  inclu- 
sive, shall  not  exceed  $3,180;  and  from  the 
sixteenth  to  the  twentieth  years.  Inclusive, 
shall  not  exceed  $3,475.  Third.  That  the  pol- 
icy shall  be  duly  assigned  to  the  company  as 
collateral  security  for  the  loans,  and  despoeited 
at  the  home  office.  Fourth.  That  interest  at 
the  rate  of  five  per  cent,  per  annum  shall  be 
paid  upon  all  such  loans  at  the  anniversary 
of  the  Insurance  next  succeeding,  and  an- 
nually thereafter  untU  the  loans  are  paid 
off.  Fifth.  That  the  loans  shall  be  for 
such  time  as  the  borrower  may  elect,  not 
longer,  however,  than  to  the  end  of  the  ac- 
cumulation period.  (Any  indebtedness  to  the 
company.  Including  any  balance  of  the  cur- 
rent year's  premium  remaining  unpaid,  will 
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be  deducted  in  any  settlement  of  this  policy 
or  of  any  benefit  thereunder.)" 

After  the  policy  bad  been  In  force  for 
five  years  and  six  annual  premiums  had 
been  paid  by  the  insured  there  was  borrowed 
from  the  company,  in  pursuance  of  the  afore- 
said policy  provision,  |1,400,  evidenced  by 
the  following  "iwlicy  loan  agreement"  (omit- 
ting signatures):  "An  agreement  made  this 
27th  day  of  February,  1899,  between  the 
New  York  Life  Insurance  Company,  party 
of  the  first  part,  and  Frances  A.  Reifsnyder 
and  John  H.  Reifsnyder,  party  of  the  sec- 
ond part.  Whereas,  said  party  of  the  first 
part  has  this  day  loaned  to  said  party  of  the 
second  pert  the  sum  of  fourteen  hundred  dol- 
lars the  receipt  of  which  is  hereby  acl^nowl- 
edged,  upon  the  pledge  of  Policy  No.  591,221, 
and  its  accumulations,  Issued  by  said  party 
of  tbe  first  part  on  the  life  of  John  H.  Reif- 
snyder; and  whereas  said  party  of  the  sec- 
ond part  hereby  pledges  to  and  has  deposited 
with  said  party  of  the  first  part,  as  collat- 
eral security  for  the  repayment  of  said  loan 
with  interest,  said  policy  and  Its  accumula- 
tions; now  this  agreement  wltnesseth  that 
mid  parties,  In  consideration  of  the  premises 
and  of  the  mutual  covenants  hereinafter  men- 
tioned, hereby  mutually  covenant  and  agree 
as  follows:  1.  That  Interest  in  advance  at 
the  rate  of  five  (5)  per  cent,  per  annum  shall 
be  paid  upon  said  loan  from  the  date  of  said 
loan  to  the  nest  anniversary  of  said  policy, 
to  wit:  the  14th  day  of  February,  1900,  and 
annually  In  advance  thereafter,  at  the  home 
office  of  said  party  of  the  first  part.  (Note 
interest  Is  payable  in  advance,  but  in  case 
said  loan  is  repaid  or  said  policy  cancelled 
under  section  4,  interest  will  be  charged  on- 
ly to  the  date  of  repayment  or  of  cancellation, 
.md  anj'  excess  paid  will  be  refunded.)  The 
date  of  cancellation  will  be  the  day  after 
the  month  of  grace  expires.  In  case  of  the 
death  of  the  insured  Interest  will  be  charged 
only  to  the  date  of  the  approval  of  death, 
and  any  excess  paid  will  be  refunded.  2. 
That  said  party  of  the  second  part  shall  be 
at  liberty  to  repay  said ,  loan  with  accrued 
Interest,  at  any  time.  3.  That  the  repayment 
of  said  loan,  with  accrued  interest,  shall, 
without  further  action,  cancel  and  annul 
this  agreement,  and  that  thereupon  the  com- 
pany will  return  said  policy,  duly  released, 
to  said  party  of  the  second  part.  4.  That  in 
the  event  of  default  in  payment  of  said  In- 
terest or  of  any  premium  on  said  policy,  for 
one  month  after  they  shall  respectively  be- 
come due,  said  party  of  the  first  part,  which 
is  hereby  irrevocably  appointed  attorney  for 
that  purpose,  is  hereby  authorized  at  Its  op- 
tion to  cancel  said  policy  and  its  accumula- 
tions, for  the  customary  cash  surrender  value 
then  allowed  by  said  party  of  the  first  part 
for  the  surrender  of  policies  of  this  class, 
said  party  of  the  first  part  in  that  case  be- 
ing liable  to  said  party  of  the  second  part 
for  the  return  of  the  balance  only  of  said 
cnsh  surrender  value,  after  deducting  said 


loan  and  .accrued  interest  5.  That  in  the 
settlement  of  any  claim  or  any  benefit  under 
said  policy  before  said  loan  with  accrued 
interest  shall  have  been  fully  paid,  said  party 
of  the  first  part  shall  be  liable  to  said  party 
of  the  second  part  for  the  return  of  the 
balance  only  of  the  proceeds  of  said  policy 
after  deducting  said  loan  and  accrued  In- 
terest and  any  other  indebtedness.  6.  That 
any  notice  under  this  agreement  may  be 
given  either  personally  or  by  mailing  It  at 
the  post  office  addressed  to  the  office  or  last 
known  place  of  residence  of  said  party  of 
the  second  part,  and  that  any  notice  bo  mail- 
ed shall  be  deemed  to  have  been  served  on 
the  day  following  the  day  it  was  deposited 
at  said  post  office.  7.  That  all  the  conditions, 
limitations  and  requirements  of  said  policy, 
except  as  herein  expressly  modified,  remain 
in  full  force. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  bands  and  seals  the 
day  and  year  first  above  written.  In  dupli- 
cate." 

The  policy  premium  payment  date  was 
fixed  at  February  14th  In  each  year.  The  in- 
sured also  paid  his  premium  and  Interest 
for  1900  (making  seven  annual  premium  pay- 
ments), but  defaulted  in  paying  both  interest 
and  premium  on  February  14,  1901,  and  this 
default  continued  until  his  death. 

There  is  evidence  that  for  a  year  prior' 
to  his  death  the  Insured  was  non  compos, 
was  watched  as  one  who  had  lost  bis  mental 
reckoning,  and  attended  to  no  business.  It 
seems  that  within  the  time  allowed  by  the 
policy,  to  wit,  on  the  4th  day  of  June,  1901, 
he  made  (or  was  caused  to  make)  an  appli- 
cation to  the  company  for  the  reinstatement 
of  his  policy,  his  brother  living  in  the  East 
furnishing  the  money.  But  a  medical  ex- 
amination determined  he  was  not  an  insur- 
able risk  at  that  time,  and  thereupon  the 
application  was  refused.  On  the  heels  of 
this  refusal,  defendant  company  undertook, 
by  its  check,  to  return  the  money  advanced 
for  the  reinstatement,  to  wit,  $512.75,  said 
money  having  apparently  laid  In  defendant's 
St.  Louis  office  pending  the  result  of  the  ap- 
plication. There  are  certain  facts  relating 
to  the  alleged  return  of  this  money  and  cer- 
tain contentions  made  with  reference  to  the 
same  that  do  not  affect  the  legal  proposi- 
tions in  the  case  or  touch  the  merits,  as  we 
see  it;  since  It  is  not  contended  the  policy 
was  "reinstated"  and  purged  of  the  default. 

After  the  fact  was  ascertained  that  Reif- 
snyder was  not  an  insurable  risk  at  the 
time  of  his  application  for  reinstatement,  to 
wit,  on  June  18,  1901,  defendant  company 
foreclosed  Its  Hen  as  pledgee  of  the  policy 
which  it  then  held,  and  Indorsed  on  the  poli- 
cy a  memorandum  of  its  surrender  and  can- 
cellation for  nonpayment  of  the  February, 
1901,  premium  and  interest.  By  its  actua- 
ries and  other  experts  It  undertook  to  deter- 
mine the  customary  cash  surrender  value  of 
the  nollcv  nt  that  time,  and  did  determine 
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It  at  $1,649.42.  It  then  deducted  Its  loan  and 
accrued  Interest  from  the  aforesaid  cash  sur- 
render value  and  found  a  balance  of  $243.59 
In  Its  hands  due  on  the  policy  after  cancel- 
lation as  aforesaid.  Thereupon  on  the  21st 
day  of  Jvine,  1901,  It  drew  Its  check  for  said 
sum,  payable  to  the  order  of  the  Insured  and 
the  beneficiary,  and  put  the  same  in  the 
malls  accompanied  by  a  letter  addressed  to 
John  H.  Relfsnyder,  Room  406  Security 
Building,  St.  Lonls,  Mo.  At  that  time  John 
H.  Relfsnyder  was  at  Pottstown,  Pa.,  with 
his  brother  where  he  remained  to  within  <i 
month  of  bis  death.  The  letter  containing 
that  check  apparently  never  reached  him  as 
addressee.  The  check  Itself  apparently  never 
came  Into  his  bands  nor  into  the  hands  of  the 
beneficiary,  and  was  never  cashed.  Mr.  Relf- 
snyder had  been  secretary  of  an  annuity  com- 
pany, having  its  ofiice  in  Room  406  Securi- 
ty Building,  St.  Louis,  Mo.,  and  usually  got 
his  mail  there.  For  a  year  he  had  not  been 
performing  the  duties  of  secretary  on  account 
of  bis  mental  affliction.  At  a  certain  time 
one  Secor,  his  brother-in-law,  was  appointed 
his  administrator.  One  year  after  the  check 
was  dated  and  six  months  after  Reifsnyder's 
death  it  came  into  the  possession  of  Mr. 
Secor  from  one  Mesmer  who,  it  seems,  was 
an  ofllcer  of  said  annuity  company  and  offlc- 
ed  at  Room  406,  Security  Building.  Mr.  Sec- 
or delivered  it  to  Mr.  Jones,  plalntifTs  attor- 
ney, and  he  tendered  it  at  the  trial  to  de- 
fendant, unindorsed  and  uncashed.  Mesmer 
was  not  called  as  a  witness  by  either  party, 
and  how  he  got  possession  of  this  check  is 
dark.  If  speculation  be  indulged  it  presum- 
ably came  into  hia  hands  in  h^udllng  Mr. 
Reifsnyder's  mail  delivered  at  the  office  of 
the  annuity  company. 

It  is  stipulated  that  the  reserve  or  net 
value  of  the  policy  in  suit,  on  the  14th  day 
of  February,  1901,  according  to  the  Amer- 
ican Experience  Tables  of  Mortality,  was 
snch  a  sum  that  if  three-fourths  of  It  be 
applied  as  a  net  single  premium  to  the  pur- 
chase of  extended  insurance  it  would,  at  the 
then  age  of  the  insured,  extend  the  policy 
for  the  full  amount  written  in  it  for  a  period 
far  beyond  Reifsnyder's  death.  Any  other 
facts  necessary  to  the  determination  of  ma- 
terial contentions  in  the  case  -will  appear  in 
the  opinion.  On  this  record  did  the  court  err 
In  setting  aside  the  nonsuit? 

1.  In  this  court,  on  March  20,  1903,  there 
was  handed  down  a  decision  In  Smith  v.  Mu- 
tual Benefit  Life  Insurance  Co.,  173  Mo.  329, 
72  S.  W.  935.  That  case  was  considered  first 
In  division  and  then  in  banc.  What  was  de- 
cided by  it  was  after  mature  deliberation  in 
the  light  of  able  briefs  and  argument  It 
hinged  on  the  interpretation  to  be  given  to 
tliat  clause  of  section  7807,  supra,  pointing 
out  the  rule  for  getting  at  the  net  value  sum 
to  be  applied  to  the  purchase  of  temporary 
or  extended  insurance  on  default  in  the 
fourth  or  any  subsequent  annual  premium 
payment     Attending  to   that   section   as   it 


read  when  the  policy  Issued  and  when  the 
insured  died,  it  will  be  observed  that  the  net 
value  of  the  policy  is  to  be  computed.  Then 
from  three-fourths  of  such  net  value  there 
Is  to  be  taken  away — ^wbat?  All  indebted- 
ness? Not  at  all.  There  shall  be  taken  away 
"any  notes  or  other  evidence  of  Indebtedness 
to  the  company,  given  on  account  of  past  pre- 
mium payments,  on  said  policies."  The  resi- 
due, if  any,  then  goes  automatically  to  the 
purchase  of  temporary  or  extended  insur- 
ance. In  the  Smith  Case  there  was  a  loan 
made  on  the  strength  of  the  reserve  value  of 
the  [tolicy.  Part  of  the  loan  was  on  account 
of  past  premium  payments  but  part  of  it  was 
for  a  present  cash  loan  at  large.  If  the 
whole  of  the  loan  was  to  be  deducted  from 
the  net  value,  then  there  was  no  purchasing 
power  left  to  the  net  value,  and  ergo,  no  ex- 
tended insurance  In  the  Smith  Case.  But, 
on  the  other  band.  If  ohly  that  part  of  the 
loan  made  on  account  of  past  premium  pay- 
ments was  to  be  deducted  from  the  net  val- 
ue before  the  purchase  of  extended  insur- 
ance then  there  was  a  residuum  left  to  be  ap- 
plied under  the  statute  to  the  purchase  of 
such  extended  Insurance,  and.  In  that  event, 
the  policy  was  alive  and  the  company  liable. 
In  that  case,  therefore,  the  scope  and  meaning 
of  that  clause  of  our  nonforfeiting  insurance 
statute  was  held  in  Judgment  in  the  stllfest 
sense,  and  this  court  decided  that  the  statute 
was  mandatory;  that  the  character  of  the 
Indebtedness  to  be  deducted  from  the  net 
value  before  applying  the  residue  to  the  pur- 
chase of  temporary  or  extended  insurance 
must  be  looked  to  and  was  limited  by  the 
clear  words  of  the  statute  "to  notes  or  other 
evidences  of  Indebtedness  to  the  company, 
given  on  account  of  past  premium  payments" 
on  the  policy  Issued  to  the  Insured ;  and  did 
not  include  notes  and  evidences  of  indebted- 
ness arising  in  other  ways.  It  is  not  appar- 
ent, assuming  the  statute  be  constitutional, 
ho«v,  giving  heed  to  the  hornbook  maxim  "ex- 
pressio  unius,"  etc.,  any  other  conclusion 
could  have  been  arrived  at  in  reason.  It  was 
held  furthermore,  in  effect,  that  such  pro- 
visions of  law  evidenced  a  sound  and  Just 
governmental  policy,  and  wrote  into  evefy 
policy  of  life  insurance,  coming  within  its 
purview,  a  mandate  not  to  be  abrogated  in 
whole,  or  hedged  about  or  lopped  oft  in  de- 
tail, by  policy  provisions,  nor  to  be  contract- 
ed away  otherwise  than  as  prescribed  by 
statute. 

Seven  days  after  the  decision  In  the  Smith 
Case,  and  presumably  on  account  of  it  the 
Forty-Second  General  Assembly,  then  in  ses- 
sion, amended  section  7897,  supra.  Iiawa 
1903,  p.  208  (Ann.  St  1906,  §  7897),  supra. 
The  significance  of  the  amendment  can  be 
seen  at  a  glance  in  section  1  of  that  act  here- 
inbefore set  forth..  It  struck  from  the  body 
of  the  law  the  statutory  restriction  upon  the 
character  of  the  notes  and  other  evidence  of 
indebtedness  to  be  deducted  from  the  net  val- 
ue before  applying  it  to  the  purchase  of  tern- 


Digitized  by  VjVJVJV  IC 


Uo.) 


BURRIDOE  ▼.  NEW  TORK  LIFE  INS.  CO. 


565 


porary  Insurance,  and  in  it  wrote  in  liea 
tliereof  a  broader  provision,  to  wit,  a  clause 
providing  that  tliere  shonld  be  deducted  from 
tbia  net  value  not  only  "any  notes  given  on 
account  of  past  premium  payments  on  said 
policy  issued  to  tbe  insured,"  but,  also,  "any 
other  evidence  of  Indebtedness  to  the  com- 
pany." It  becomes  plain,  then,  that  if  the 
policy  In  suit  had  been  Issued  and  the  loan 
made  under  the  provisions  of  the  amendment 
of  1903,  the  case  would  present  a  boneless  con- 
tention. But  the  act  of  1908  was  not  retro- 
spective under  settled  rules  of  law.  It  did  not 
hark  back  to  cover  outstanding  policies  and 
policy  loans ;  the  general  rule  being  that  leg- 
islative acts  must  be  construed  as  prospective 
in  intention  and  application,  and  not  retro- 
spective unless  their  langniage  calls  for  retro- 
active operation.  Haarstick  v.  Gabriel,  200 
Mo.,  loc.  cit.  244  et  seq.,  98  S.  W.  760,  Man- 
waring  V.  Missouri  Lumber  &  Mfg.  Ck>.,  200 
Mo.,  loc.  dt  731  et  seq.,  98  S.  W.  762,  and 
cases  cited.  See,  also,  section  15  of  article  2, 
Const  In  fairness  to  appellant's  learned 
connsel  it  should  be  said  they  do  not  contend 
the  act  of  1903  was  retroactive.  As  we  grasp 
it,  their  contention  is  that  the  clause  stricken 
out  by  the  1903  amendment  was  bad  law,  that, 
contra,  the  amendment  is  good  law,  and  puts 
the  policy  of  our  insurance  laws  in  tune  with 
the  state  and  federal  Constitutions,  and  the 
general  right  of  freedom  of  contract  This 
case  may  proceed,  then,  on  the  assumption 
that  the  amendment  of  1903  was  not  retroact- 
ive, and  therefore  as  a  legislative  utterance 
It  in  no  wise  controls  the  issues  at  bar. 

2.  PlaintifT  stands  upon  the  Smith  Case. 
Defendant  concedes,  arguendo,  that  the  case 
at  bar  is  not  without  similarity  to  the  Smith 
Case,  but  counsel  say  there  are  differences 
distinguishing  It,  in  that:  "(1)  There  is  here 
an  independent  contract  of  commercial  pledge 
distinct  from  the  policy.  (2)  The  entire  loan 
was  made  for  the  purpose  of  payment  of  pre- 
miums. (3)  There  was  an  actual  settlement 
and  payment  to  the  Insured  constituting  a 
surrender  of  the  policy."  Is  there  substance 
In  these  contentions?    We  think  not ;  because : 

(a)  The  loan  and  pledge  contract  in  the 
case  at  bar  is  in  no  fair  sense  a  contract  dis- 
tinct and  lndq;>endent  from  the  policy.  To 
the  contrary,  such  loan  and  pledge  was  con- 
templated by  the  policy  Itself.  It  Involved 
the  policy.  It  may  be  likened  unto  an  egg  laid 
in  the  policy  and  subsequently  hatched — 1.  e., 
was  made  in  pursuance  of  Its  terms.  But 
were  It  conceded  by  way  of  argument  that  ei- 
ther the  loan  or  the  policy  pledge  were  an  inde- 
pendent contract  distinct  from  the  policy,  yet 
neither  the  one  nor  the  other  were  more  "inde- 
pendent" in  principle  than  in  the  Smith  Case. 
The  case  in  hand,  therefore,  in  the  particulars 
now  up  for  consideration  should  be  controlled 
by  that  case,  if  it  is  to  be  followed. 

(b)  But  it  Is  asserted  that  the  entire  loan 
In  the  case  at  bar  was  made  for  the  purpose 
of  payment  of  premiums,  and  that  this  ear- 
marks the  case  and  dlErtinguishes  it  from  the 


Smith  Case.  If  this  were  true,  then  under  the 
rationale  of  that  case  plaintiff  could  not  re- 
cover in  this ;  for  in  that  event  on  the  word- 
ing of  the  statute  as  there  interpreted  the 
whole  of  the  loan  would  be  deducted  from  the 
net  value  before  any  of  such  net  value  should 
go  to  the  purchase  of  extended  insurance,  and 
if  application  be  made  here  on  this  basis 
plaintift  must  be  cast.  This  contention  seeks 
the  uncovering  of  further  facts.  It  will  be 
observed  that  by  the  policy  loan  provision  it 
is  made  a  condition  precedent  to  the  granting 
of  any  loan 'whatever  that  the  fifth,  or  some 
subsequent,  anniversary  of  the  insurance 
should  happen  before  a  loan  can  be  made,  and 
that  premiums  are  to  be  paid  In  full  to  the 
time  of  the  loan,  including  the  premlmn  for 
the  entire  insurance  year  titen  beginning.  It 
will  be  observed  that  the  whole  policy  plan 
contemplates  the  payment  of  premiums  in 
cash  when  due.  In  this  condition  of  things 
(given  a  policy  loan,  as  here)  a  violent  presump- 
tion at  once  arises  In  the  absence  of  evidence  to 
the  contrary  that  as  each  annual  premium  fell 
due  the  Insured  paid  It  in  cash,  and  the  Insur- 
er received  it  up  to  and  inclusive  of  the  fifth 
anniversary  premium.  If,  now,  this  presump- 
tion is  to  t>e  rebutted  and  overcome,  defendant 
has  the  laboring  oar — ^the  burden  of  proof  is 
on  Its  shoulders.  How  did  it  carry  this  bur- 
den? Well  or  111?  Manifestly,  not  well.  And 
this  Is  so  because,  as  said  by  Lord  Mansfield 
in  Blatcb  v.  Archer  (Cowper  63,  65):  "All  ev- 
idence is  to  be  weighed  according  to  the  proof 
which  it  was  in  the  power  of  one  side  to  have 
produced,  and  in  the  power  of  the  other  side  to 
have  contradicted."  Applying  that  rule  here, 
it  becomes  plain  that  If  there  were  any  notes  or 
evidences  of  indebtedness  to  the  company  giv- 
en by  the  Insured  or  the  insured  and  the  benefi- 
ciary "on  account  of  past  premium  payments," 
the  evidence  of  such  fact  was  peculiarly  within 
the  knowledge  and  keeping  of  defendant  com- 
pany, and  the  failure  tfo  produce  that  evidence 
would  seem  fatal  to  defendant's  claim.  If 
there  were  any  such  loans  or  evidences  of  In- 
debtedness it  was  an  affirmative  fact  to  be 
proved  affirmatively  by  the  best  evidence  of 
which  the  case  was  susceptible.  The  burden 
did  not  rest  upon  the  plaintiff  to  disprove  but 
on  defendant  to  prove.  When  Seoor  was  on 
the  stand  on  cross-examination  he  testified  by 
questions  and  answers  as  follows  (referring  to 
his  gathering  up  papers  belonglag  to  Mr.  Reif- 
snyder  after  his  death):  "Q.  Did  you  get 
any  papers  connected  with  the  New  York  Life 
Insurance  Company?  A.  No,  sir.  Q.  Or  with 
the  policy?  A.  No,  sir.  Q.  Did  you  ever  find 
a  copy  of  the  loan  agreement  made  with  the 
company?  A.  No,  sir.  Q.  You  knew  that 
there  was  one?  A.  No,  sir.  Q.  You  knew 
there  was  a  loan  made  on  the  policy?  A.  I 
knew  he  made  a  loan  and  that  the  money 
went  to  pay  premiums.  All  that  money  that 
he  got  went  to  pay  premiums.  Q.  Did  he  tell 
you  he  defaulted  on  the  premium  of  February 
14,  1901?  A.  No,  sir."  Again,  on  re-examina- 
tion, he  testified  In  velation  to  his  knowledge 
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of  tbat  matter,  as  follows:  "Q.  Now,  with  rt- 
spect  to  tlie  making  of  this  $1,400  loan,  you 
were  not  a  party  to  that,  and  knew  nothing 
about  the  facta  yourself  at  all,  do  you?  A. 
No,  sir;  I  didn't  know  It  was  made  imtll  after- 
wards. Q.  You  don't  know  how  that  $1,400 
was  paid  to  Dr,  Relfsnyder,  or  where,  do  you? 
A.  Only  what  was  talked  of  afterwards.  He 
said  it  all  went  for  premiums  Is  all  I  know. 
Q.  Whatever  you  know  about  that  Is  what 
some  one  else  has  told  you?  A.  That's  right." 
Such  Is  the  evidence  on  which  defendant  re- 
lies. It  Is  apparent  from  the  foregoing  tbat 
not  a  shred  of  probative  proof  appears  upon 
which  defendant  can  base  Its  contention  that 
the  policy  loan  In  this  Instance  was  given  on 
account  of  premium  payments  on  the  policy 
In  salt  Mr.  Secor  testifies  to  nothing  of  his 
own  knowledge.  At  most,  what  he  said  was 
but  the  echo  of  what  was  told  him  by  the  In- 
sured after  the  event  The  rights  vested  In 
the  beneficiary  under  the  old-line  policy  .  In 
suit  do  not  hang  dangling  on  the  thin  and- pre- 
carious thread  of  such  an  admission  as  that. 
The  answers  of  Mr.  Secor  are  not  closely  re- 
sponsive to  the  questions,  and  even  If  It  were 
conceded  they  were  responsive,  and  that  the 
testimony  was  competent,  yet  It  does  not  dis- 
close what  premiums  the  loan  went  to  pay. 
Did  he  refer  to  past  premiums  on  the  policy 
In  suit  or  to  premiums  on  other  policies? 
Had  the  Insured  borrowed  the  money  from 
other  sources  to  pay  these  premiums,  and  did 
he  repay  such  outside  loans  when  the  policy 
loan  was  made?  If  so,  tbat  would  iu  a  way 
explain  what  Secor  meant.  We  think  it  clear 
that  this  bit  of  cloudy  evidence,  cropping  out 
Incidentally  In  cross-examination,  should  not 
be  allowed  any  probative  force,  In  the  absence 
of  the  production  of  conclusive  evidence  that 
must  have  been  In  the  possession  of  defendant 
— if  any  existed — to  the  effect  that  It  had 
been  carrying  the  past  premium  payments 
of  the  Insured  in  the  way  of  notes  or  other 
evidences  of  indebtedness.  The  point  Is  ruled 
against  defendant. 

(c)  Finally,  It  Is  urged  by  counsel  that 
"there  was  an  actual  settlement  and  payment 
to  the  Insured  constituting  a  surrender  of  the 
policy."  This  contention  is  said  to  arise 
from  the  fact  that  at  a  certain  time  in  June, 
1901,  the  defendant  company  foreclosed  its 
lien  as  pledgee  of  the  policy,  and  applied  the 
bulk  of  Its  surrender  value  to  the  payment 
of  the  debt  for  which  the  policy  and  Its  ac- 
cumulations stood  as  security,  and  sent  the 
residue  of  such  surrender  value  to  the  ben- 
eficiary and  the  Insured  by  Its  check  of  June 
21,  1901,  for  J243.59.  Clounsel  not  only  say 
that  defendant  had  the  clear  commercial 
right  to  take  the  policy  pledge,  make  the 
pledge  agreement  and  to  enforce  that  agree- 
ment according  to  Its  terms,  notwithstand- 
ing our  Insurance  law,  but  In  the  evolution 
of  their  argument  they  further  set  up  the 
claim  that,  under  section  T900,  defendant  had 
the  right  to  take  a  surrender  of  the  policy 
"for  a  consideration  adequate  in  the  judgment 


of  the  legal  holder  thereof,"  and  that  what 
was  done  In  this  Instance  amounts  to  a  com- 
pliance with  that  statute  and  Is  protected  by 
Its  terms.  If  our  statute  Is  unconstitutional. 
If  the  Smith  Case  is  Uly-consldered  law,  then 
the  first  branch  of  defendant's  contention  Is 
sound;  otherwise,  not.  But  we  remain  sat- 
isfied with  the  reasoning  and  conclusion  in 
the  Smith  Case.  We  hold  now,  as  we  held 
then,  that  neither  at  the  policy  date  or  by 
any  supplemental  subsequent  contract.  In  le- 
gal effect  an  amendment  to  the  policy,  was 
It  permissible  to  whittle  away  the  mandate 
of  the  nonforfeitlng  statute  requiring  the  net 
value  of  the  defaulted  policy  to  be  applied  to 
extended  Insurance.  If  the  deduction  made 
from  that  net  value  are  notes  coming  within 
the  statutory  description,  it  Is  well  enough, 
but  If  they  fall  within  the  interdiction  of  the 
statute  it  Is  bad.  It  matters  not  whether  the 
mischief  be  done  when  the  policy  was  execut- 
ed and  springs  from  its  own  loins  by  use  of  a 
policy  term  forbidden  by  law,  or  whether  It 
sprang  up  afterwards  by  Indirection ;  because 
It  ought  not  to  be  held  that  one  can  do  iu  a 
circle  what  he  cannot  do  on  a  straight  line. 

The  remaining  question  is  whether  what 
defendant  did  In  sending  a  check  to  the  ben- 
eficiary and  the  Insured  for  the  remainder 
of  the  surrender  value  of  the  policy,  after 
subtracting  the  loan  and  Interest,  amounts  to 
a  compliance  with  section  7900.  That  sec- 
tion plainly  contemplates  that  the  relation  of 
Insurer  and  Insured  may  be  brought  to  an 
end  If  the  Insurer  compiles  with  Its  provl- 
vislons,  and  the  policy  Is  surrendered  "for  a 
consideration  adequate  In  the  Judgment  of 
the  holder."  In  this  case  we  need  not  de- 
cide what  would  have  been  the  result  If  the 
Insured  and  the  beneficiary,  with  full  notice 
of  all  the  facts,  had  accepted  the  check  for 
the  balance  of  the  surrender  value,  had  cash- 
ed it,  and  appropriated  Its  proceeds  to  their 
own  use ;  because  no  such  case  Is  here.  The 
evidence  Indicates  that  neither  the  one  nor 
the  other  received  the  check,  and  It  conclu- 
sively shows  It  was  never  cashed  or  appro- 
priated. In  this  condition  of  things  we  can- 
not hold  that  the  policy  was  surrendered  to 
the  company  by  that  transaction,  "for  a  con- 
sideration adequate  In  the  Judgment  of  the  • 
legal  holder  thereof."  "Judgment,"  as  the 
word  Is  used  In  the  statute.  Implies  delib- 
erate action  or  knowledge  of  the  fact — im- 
plies conscious  consent.  Here  there  was  nei- 
ther. Men's  minds  must  meet  In  such  con- 
tracts of  surrender  as  contemplated  by  that 
section.  Here  there  was  no  meeting  of  mind, 
and  no  estoppel;  for  estoppel  proceeds  on 
knowledge.  An  inference  of  acquiescence 
sometimes  arises  by  retaining  a  check  or  an 
account  rendered.  But,  manifestly,  no  such 
inference  could  arise  In  this  case.  Here,  the 
check  was  not  retained,  for  It  was  never  In 
fact  received  by  the  Insured  or  the  beuefir-i- 
ary.  No  man  may  retain,  unless  he  receives. 
Nor  would  It  seem  reasonable  to  draw  such 
Inference  of  acquiescence  if  the  check  had 
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been  received  by  the  Insured,  he  being  non 
comitos.  A  policy  of  insurance  may  be  for- 
feited by  default  in  premium  payment  made 
by  one  non  compos.  Klein  t.  Ins.  Co.,  104 
n.  S.  80,  26  L.  Ed.  662.  In  such  case  others 
might  pay  the  premiiuns  and  prevent  the  de- 
fault but  that  principle  does  not  apply  here. 
1  Am.  &  Eng.  Ency.  (2d  Ed.)  452.  The  point 
Is  ruled  against  the  defendant 

3.  But  defendant's  learned  counsel  contend 
In  efTect  that,  if  we  should  hold  the  case  at 
bar  is  controlled  by  the  Smith  Case,  then 
there  Is  left  to  them  the  proposition  that 
our  statute  as  Interpreted  by  that  case  Is  un- 
constitutional as  an  Impairment  of  the  right 
of  contract  They  put  their  finger  on  certain 
provisions  In  both  the  federal  and  state  Con- 
stitutions (to  wit,  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States  and  sec- 
tion 4,  art  2,  of  the  Constitution  of  Missouri), 
which  they  say  present  an  Impassable  bar- 
rier to  the  passage  of  such  a  law.  We  are 
not  impressed  with  the  soundness  of  his  prop- 
osition. The  defendant  company  had  no 
right  to  do  business  in  Missouri  except  by 
the  permission  of  the  laws  of  this  common- 
wealth and  under  such  constitutional  condi- 
tions as  those  laws  imposed.  Knowing  the 
law,  it  applied  for,  and  received  permission 
to  come  into  Missouri  and  make  insurance 
contracts.  When  the  contract  in  suit  was  en- 
tered into  In  1S94  there  was  a  limitation  put 
npon  the  right  to  make  It  By.  that  limita- 
tion, defendant  could  only  write  Insurance 
contracts  of  a  certain  character,  to  wit  pol- 
icies not  subject  to  forfeiture  on  certain  con- 
tingencies, and  subject  to  have  their  net  val- 
ue computed,  and  that  net  value  applied  to 
the  purchase  of  temporary  Insurance  after 
deducting  loans  of  a  specified  character  and 
no  other.  That  statute  was  impliedly  accept- 
ed by  defendant  when  it  accepted  its  license 
to  do  business.  The  defendant  was  not  bound 
to  come  into  the  state  of  Missouri  and  write 
contracts  of  insurance  attended  with  results 
Indicated  by  the  statute  under  consideration. 
That  is  not  the  question.  Defendant  did 
come  In  and  did  write  Insurance  under  the 
law.  Whitfield  v.  Ins.  Co.,  205  U.  S.,  loc.  cit 
495,  27  Sup.  Ct  578,  51  t.  Ed.  805.  It  took 
its  right  to  write  insurance  cum  onere— the 
bitter  with  the  sweet  New  York  Life  Ins. 
Co.  V.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962, 
44  L.  Ed.  1116;  8.  c.  148  Mo.  583,  50  S.  W. 
519,  53  L.  R.  A.  365.  71  Am.  St  Rep.  628; 
Security  Mutual  Ins.  Co.  v.  Prewltt,  202  U.  S. 
246,  26  Sup.  Ct  619,  50  L.  Ed.  1013 ;  Waters- 
Pierce  Oil  Co.  V.  State  of  Texas,  177  U.  S. 
28,  20  Sup.  Ct  618,  44  L.  Ed.  657 ;  Daggs  v. 
Orient  Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  35 
L.  R.  A.  227,  58  Am.  St  Rep.  638;  s.  c.  172 
U.  8.  666,  20  Sup.  Ct.  732,  44  L.  Ed.  882; 
State  ex  Inf.  v.  Standard  Oil  Co.,  194  Mo., 
loc.  cIt  148,  140,  91  S.  W.  1062.  We  rule  the 
point  against  the  defendant. 

Otlier  points  are  discussed  by  counsel,  but 
are  not  deemed  mnterlnl  to  the  Issues  of  the 
ntse  in  Its  preseut  form. 


The  premises  considered,  we  conclude  the 
court  ulsl  did  right  In  setting  aside  the  non- 
suit and  reinstating  the  case  for  another 
trial. 

The  Judgment  is  accordingly  affirmed.  Ail 
concur. 


UNITED  SHOE  MACHINERY  CO.  v. 

RAMLOSB. 

(Supreme  Ck>art  of  Missouri,   Division  No.   2. 

March  31,  1908.) 

1.  (tobpobations  —  fobbioh  corporations  — 
Action  bt — Compliance  with  I>aws — Ne- 
ce88itt  for  pleading  arfirmativelt. 

ThouRh  Rev.  St.  1899,  j|§  1024,  1026  (Ann. 
St  1006,  pp.  886.  890),  proJiibit  foreign  corpo- 
rations, which  have  not  complied  therewith, 
from  doing  business  in  the  state  or  suing  on 
contracts  made  therein,  and  though  ail  constitu- 
tive facts  must  be  set  forth  in  a  petition  to 
state  a  cause  of  action,  a  foreign  corporation, 
in  suing  on  a  contract  made  in  the  state,  need 
not  show  compliance  with  the  law ;  noncompli- 
ance being  a  matter  of  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  12,  Corporations,  i  2646.1 

2.  REt>i,EViN— Possession  of  Pbopertt— Ak- 
riDAvn. 

Under  Rev.  St  1899,  (  4463  (Ann.  St  1906. 
p.  2447),  specifying  matters  to  be  averred  in  a 
replevin  affidavit,  if  plaintitTs  original  petition 
was  verified  and  contained  the  necessary  aver- 
ments, and  plaintiff  obtained  possession  of  prop- 
erty, and  thereafter  filed  an  unverified  amended 
petition  not  containing  such  averments,  and 
there  was  no  separate  affidavit  on  file  containing 
the  necessary  averments,  the  filing  of  the  amend- 
ed petition  was  a  withdrawal  of  the  first,  and 
defendant  was  entitled  to  an  order  for  the  re- 
turn of  the  property  to  him ;  but  he  was  not  so 
entitled  if  there  was  an  affidavit  on  file  separate 
from  the  original  petition. 

3.  Same— Defective  Plbadiro— Remedy. 

If  in  replevin  plaintiff's  petition  was  de- 
fective for  failing  to  aver  that  the  property  was 
not  seized  under  process,  etc.,  against  plaintiff's 
property,  etc.,  and  there  was  no  affidavit  to  that 
effect,  as  expressly  provided  for  by  Kev.  St. 
1899,  I  4463  (Ann.  St.  1900,  p.  2447),  defend- 
ant's remedy  was  a  motion  for  a  return  of  the 
property,  and  not  by  an  objection  to  receiving 
any  evidence  under  the  petition. 

4.  Evidence  —  Presumptions  —  Courts  — 
Availability  to  Litigants. 

Courts  are  presumptively  open  to  all  liti- 
gants. 

5.  Same — Corporate  Acts. 

'The  general  presumption  of  right  acting  ap- 
plies to  corporations,  both  domestic  and  foreign. 

6.  Assignments— NoNKEGOTiABLE  Choses  is 
Action. 

The  assignee  of  a  nonnegotiable  chose  in 
action  occupies  exactly  the  same  position,  re- 
specting it.  as  his  as-signor ;  and  a  contract  void 
in  the  hands  of  the  assignor,  is  void  in  the  hands 
of  the  assignee. 

7.  Corporations  —  Foreign  Corporations  — 
Noncompliance  wrrn  Laws  — Effect  on 
Contract. 

Under  Rev.  St.  1899.  Ill  1024.  1026  (Ann. 
St.  1906,  pp.  886,  890),  prohibiting  foreign  cor- 
porations, which  have  not  complied  therewith, 
from  doing  business  in  the  state  or  suing  on 
contracts  made  therein,  leases  of  machinery  by 
such  a  corporation,  to  be  performed  in  the  state, 
are  void  and  nonenforceable  in  the  state,  though 
made  in  another  state. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  2540.] 
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8.  ASBioNinENTS  —  Bona  Fide  Absiodek  — 

RlORTB. 

Plaintiff  cannot  be  regarded  as  an  innocent 
purchaser  of  contracts  sued  on  and  made  by  its 
assignor,  in  violation  of  Rev.  St.  1899,  i§  1024, 
1026  (Ann.  St.  1906,  pp.  886,  890),  prohiWtinR 
forei^  corporations,  which  have  not  complied 
therewith,  from  doing  business  in  the  state,  etc., 
since  the  contract,  being  void  in.  the  assignor's 
hands,  is  void  in  plaintiff's,  and  since,  the  con- 
tracts showing  upon  their  face  that  they  were  to 
be  performed  in  the  state,  plaintiff  was  charge- 
able with  notice  of  the  domestic  statutes  con- 
cerning foreign  corporations. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty:   B.  M.  Dearlng,  Judge. 

Replevin  action  by  tbe  United  Shoe  Ma- 
chinery Company  against  Cbrlstlan  E.  Ram- 
lose.  B^m  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  wltb 
directions. 

C.  J.  Anderson  and  Bond,  Marshall  &  Bond, 
for  appellant  Robert  &  Robert,  for  respond- 
ent. 

BURGESS,  J.  This  Is  an  action  in  replev- 
in, begun  in  the  circuit  court  of  tbe  city  of 
St  Louis,  on  April  8,  1903,  to  recover  certain 
shoe-making  machinery.  On  application  of 
the  defendant  the  venue  of  tbe  action  was 
changed  to  St  Louis  county,  and  thereafter, 
on  application  of  the  plaintiff,  the  venue  was 
changed  to  Jefferson  county.  The  trial  re- 
sulted in  a  verdict  and  Judgment  for  the 
plaintiff  for  the  possession  of  all  tbe  ma- 
chines specified  in  the  petition,  and  the  sum 
of  $1  damages,  from  which  Judgment,  after 
Ineffectual  motions  for  new  trial  and  In  ar- 
rest,   defendant    appealed. 

Plaintiff,  in  its  amended  petition,  after  al- 
leging its  incorporation  under  the  laws  of 
the  state  of  Maine,  states  that  on  the  7th  day 
of  April,  1903,  it  was  the  owner  of  and  law- 
fully entitled  to  the  possession  of  certain 
goods  and  chattels  to  the  value  of  $6,000,  as 
follows:  2  rapid  nailers.  Nos.  1,691  and 
>.,750 ;  2  prickers,  Nos.  229  and  365 ;  1  May- 
>»r  heeling  machine.  No.  2,814;  1  rotary  trim- 
mer. No.  420;  1  grinder.  No.  63.5;  1  spring 
heel  trimmer,  No.  170;  2  National  heelers, 
Nos.  774  and  713:  2  Bnssell  heel  trimmers, 
Nos.  702  and  194 ;  3  knife  grinder  machines, 
Nos.  781, 1,852,  and  6.142;  3  consolidated  last- 
ing machines,  Nos.  1.033,  1,101.  and  1,326; 
1  knurling  machine.  No.  101 ;  2  rapid  stand- 
ard screw,  machines,  Nos.  1,536  and  1.317; 
taper  nail  tacking  machines,  double  head, 
Nos.  2,06.5-6;  double  head,  Nos.  2.271-2;  2 
loose  nailers,  Nos.  623  and  431 ;  1  Universal 
double  clinch  machine.  No.  22.'):  2  grip  slug- 
ging machines,  Nos.  112  and  687.  That  after- 
wards, on  the  same  day,  defendant  wrongful- 
ly took  said  property  from  the  possession  of 
plaintiff,  and  still  unlawfully  and  wrongful- 
ly detains  the  same,  to  its  damage  in  the  sum 
of  $1;  that  said  goods  and  chattels  are  in 
the  possession  of  the  defendant,  In  the  city 
of  St.  Louis,  state  of  Missouri.  The  petition 
concludes  with  prayer  for  Judgment  against 
defendant  for  tbe  recovery  of  said  goods  and 


chattels,  and  fl  damages  for  their  taking 
and  detention ;  and.  In  case  a  delivery  of  the 
property  cannot  be  liad,  then  plaintiff  prays 
Judgment  for  $6,000,  the  value  thereof. 

The  answer  to  tbe  petition  denies  tliat 
plaintiff  is  the  owner,  or  entitled  to  the  pos- 
session of  the  property,  or  that  Befendant 
wrongfully  took  the  property  from  plaintiff's 
possession,    or   unjustly   detains   the   same, 
or  that  plaintiff  has  been  damaged.    It  then 
alleges  that  defendant  Is  entitled  to  such  pos- 
session, that  the  property  is  of  the  value  of 
$6,000,  that  defendant  has  been  damaged,  by 
reason  of  the  taking  of  the  property  from  his 
possession,  in  the  sum  of  $15,000,  demands  re- 
turn of  the  property,  and  aSks  for  Judgment 
for  damages  and  costs.     The  answer   then 
pleads,  affirmatively,  that  certain  of  the  ma- 
chines described  in  the  petition,  to  wit.  Rapid 
Standard    screw   machines,    Nos.    1536    and 
1317,  loose  nailers,  Nos.  fS23  and  431,   Uni- 
versal   sluggers,    Nos.    117   and    500,    double 
head,    Nos.   2271-2,    and   grip    slugging   ma- 
chines, Nos.  112  and  687,  were  received,  had, 
and  used  by  defendant  under  a  certain  con- 
tract or  lease  made  and  entered  into,  in  the 
city  of   St   Louis,  Mo.,   between   defendant 
and  the  United  Shoe  Machinery  Company  of 
New   Jersey,    said   contract   or  lease   being 
numbered  564,  dated  August  24,   1900,   and 
by  which  said  company  leased  to  defendant 
said  machines  for  17  years  from  said  date; 
that  said  lease  required  defendant,  at  bis 
own  expense,  to  keep  the  machines  in  good 
order  and  repair,  and  to  obtain  from  the  les- 
sor, exclusively,  all  duplicate  parts,  extras, 
devices,  and  mechanisms  needed  in  operating, 
repairing,  or  renewing  tbe  machines,  and  al- 
so   prohibited   defendant   from    buying   any 
material  used  by  him,  in  connection  with  the 
machines,  from  any  one  except  the  lessor, 
and  bound  defendant  to  purchase  all  such 
materials  from  the  lessor,  at  prices  fixed  by 
it ;   that  said  contract  was  made  with  a  view 
to  prevent  full  and  free  competition  in  the 
purchase  of  such  materials,  and  was  and  is 
against  public  policy,  and  void;    that  said 
lease   also  provided   that,   if   defendant   bad 
more  work  of  the  kind  which  could  be  per- 
formed by  any  of  the  machines  belonging  to 
the  metallic  department  of  the  lessor  than 
the  capacity  of  the  machines  leased,  the  de- 
fendant would,  under  like  agreement,  lease 
such  additional  machinery  from  the  lessor, 
and,  falling  so  to  do,  then  the  lessor,  if  It 
so  elected,  might  cancel  the  lease;    that  by 
reason  thereof  such  contract  or  lease  tended 
to  lessen  full  and  free  competition  In  the 
sale  of  such  articles  or  commodities,  and  pre- 
vented defendant  from  using  any  machines 
except  those  manufactured  exclusively  by  the 
lessor,  and  was  therefore  unlawful  and  void. 
Similar  averments  are  made  In  the  answer 
as  to  the  several  other  leases  entered  Into 
by  the  United  Shoe  Machinery  Company  of 
New  Jersey  and  defendant,  for  all  the  other 
machines    mentioned    In    tbe    petition.     The 
answer  then  concludes  as  follows: 
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"Defendant  farther  states  that  the  United 
Shoe  Machinery  Company  of  New  Jersey  is 
a  corporation,  organized  and  incorporated 
under  the  laws  of  the  state  of  New  Jersey, 
on  the  7tb  day  of  February,  1899.  That  the 
total  amount  of  the  capital  stodj  of  said  cor- 
poration Is  $25,000,000,  divided  Into  1.000,000 
shares,  with  a  par  value  of  |25  each ;  that 
the  objects  of  said  corporation,  among  oth- 
ers, are  to  'manufacture,  buy,  sell,  lease,  op- 
erate, and  deal  in  and  with  all  kinds  of  ma- 
chinery, tools,  and  implements,  and  mechan- 
ical devices  and  cMitrlvances  of  every  name  and 
nature  whatsoever,  and  especially  to  mannfac- 
toie,  buy,  sell,  lease,  operate,  and  deal  in  and 
with  all  sorts  of  boot  and  shoe  machinery 
and  every  kind  of  mechanism,  contrivance, 
implement,  tool,  material,  or  thing  in  any 
way  whatsoever  connected  with  or  useful  in 
connection  with  the  manufacture  of  boots, 
shoes,  and  footwear,  to  purchase,  acquire, 
erect,  establish,  hold,  and  dispose  of  manu- 
factories, workshops,  plants,  and  buildings 
of  every  description,  and  to  fully  equip  the 
same  with  a  view  of  carrying  out  the  pur- 
poses herein  set  forth,  or  any  of  them,  and 
to  acquire  the  good  will,  rights,  stock,  and 
property  of  all  kinds,  and  to  undertake  the 
whole  or  any  part  of  the  assets  and  liabili- 
ties of  any  person,  firm,  association,  or  cor- 
poration.' Defendant  further  states  that, 
at  the  time  of  executing  the  aforesaid  con- 
tracts, leases,  and  licenses,  the  said  United 
Shoe  Machinery  Company  of  New  Jersey  was 
and  is  still  a  foreign  corporation,  incorpo- 
rated, organized,  and  existing  under  the 
laws  of  the  state  of  New  Jersey,  by  having 
a  resident  agent  and  place  of  business  in 
the  city  of  St.  Louis,  Mo.,  and  doing  business 
In  the  state  of  Missouri  through  said  agent; 
that  said  United  Shoe  Machinery  Company 
of  New  Jersey  is  a  corporation  organized  for 
pecuniary  benefit,  and,  as  such,  has  not  com- 
plied with  the  laws  of  the  state  of  Missouri 
relating  to  foreign  corporations  In  this: 
That  said  United  Shoe  Machinery  Company 
of  New  Jersey  has  not  filed  with  the  Secre- 
tary of  State  of  the  state  of  Missouri  a  copy  of 
its  articles  of  association  and  charter  granted 
by  the  said  state  of  New  Jersey,  and  has  not 
procured  from  the  Secretary  of  State  a  li- 
cense to  do  business  In  the  state  of  Missouri. 
And  defendant  further  states  that  the  con- 
tracts, leases,  or  licenses,  by  and  through 
which  defendant  obtained  the  above-men- 
tioned machines  from  the  said  United  Shoe 
Machinery  Company  of  New  Jersey,  as  afore- 
said, presented,  by  the  resident  agent  of  the 
United  Shoe  Machinery  Company  of  New 
Jersey  in  the  city  of  St.  Louis,  to  defendant, 
already  filled  out  in  the  form  in  which  they 
were  to  be  executed,  and  in  which  they  were 
executed,  were  signed  and  executed  in  said 
city  of  St  Louis,  by  said  defendant.  In  said 
form,  in  duplicate,  and  then  delivered  by 
defendant  to  the  said  agent  of  the  said  Unit- 
ed Shoe  Machinery  Company  of  New  Jersey, 
in  said  city  of  St.  Louis,  Mo.;   and  the  ma- 


chines above  mentioned,  and  mentioned  In 
said  contracts,  leases,  or  licenses,  were  intended 
to  be  used  by  defendant  In  his  business  of 
manufacturing  shoes  in  the  said  city  of  St. 
Louis.  And  defendant  further  states  that, 
the  United  Shoe  Machinery  Company  of  New 
Jersey  not  having  complied  with  the  laws  of 
this  state  regulating  foreign  corporations,  as 
aforesaid,  and  not  having  received  a  certif- 
icate or  license  from  the  Secretary  of  State 
authorizing  it  to  do  business  In  this  state, 
as  aforesaid,  it  was  and  Is  unlawful  for  said 
corporation  to  transact  bustaess  In  this  state 
without  a  compliance  with  the  statute  in 
such  cases  made  and  provided ;  and  that  the 
contracts,  leases,  or  licenses  above  mention- 
ed are  unlawful  and  void.  And  defendant 
further  states  that  whatever  title,  or  color 
of  title,  the  United  Shoe  Machinery  Company 
of  Maine,  the  plaintiff  herein,  may  have  to 
the  machinery  or  machines  above  mentioned, 
and  mentioned  In'  plalntlfTs  amended  peti- 
tion, has  been  derived  by  It  through  subroga- 
tion to  the  rights.  If  any,  of  the  said  United 
Shoe  Machinery  Company  of  New  Jersey,  ei- 
ther by  assignment,  or  otherwise,  of  their 
rights  and  Interests,  If  any,  under  said  con- 
tracts, leases,  and  licenses;  and  the  plaintiff 
has  no  other  or  greater  rights  under  said 
contracts,  leases,  or  licenses,  if  any,  than 
that  acquired  by  subrogation  to  the  rights. 
If  any,  of  the  said  United  Shoe  Machinery 
Company  of  New  Jersey. 

"And,  further  answering,  defendant  says 
that  the  United  Shoe  Machinery  Company  of 
Maine,  the  plaintiff  herein.  Is  ovmed  and 
controlled  by  the  United  Shoe  Machinery 
Company  of  New  Jersey,  and  that  any  sale, 
transfer,  or  assignment  of  the  machines  or 
machinery  mentioned  and  described  In  plain- 
tiff's amended  petition  herein,  or  any  part 
thereof,  by  the  said  United  Shoe  Machinery 
Company  of  New  Jersey,  to  the  plaintiff  here- 
in, is  merely  colorable,  and  made  for  the 
purpose  of  evading  the  laws  of  this  state, 
which  forbid  foreign  corporations  to  main- 
tain any  suit  or  action  in  any  of  the  courts 
of  this  state,  unless  such  foreign  corporations 
comply  with  the  laws  of  the  state,  in  such 
case  made  and  provided.  And  defendant 
states  that,  by  reason  of  the  premises,  the 
plaintiff  should  not  be  permitted  to  maintain 
this  action.  And,  further  answering,  defend- 
ant states  that  the  machines  mentioned  in 
plaintiff's  amended  petition,  and  described  as 
National  Heelers,  Nos.  774  and  713,  and 
Bussel  heel  trimmers,  Nos.  702  and  194r 
were  and  are  the  absolute  property  of  this 
defendant,  and  that  plaintiff  has  no  title 
or  color  of  title  thereto  of  any  nature  what- 
soever." 

The  answer  concludes  with  prayer  for  the 
return  of  the  property  mentioned  in  the 
petition,  and  for  damages  and  costs. 

Plaintiff,  In  Its  reply  to  the  answer,  admits 
that  It  derived  Its  title  to  the  machines  men- 
tioned In  the  answer  by  sale  and  assignment 
from  the  United  Shoe  Machinery  Company 
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of  New  Jersey  to  the  plaintiff,  but  denies 
each  and  every  other  allegation  of  new  mat- 
ter contained  therein. 

It  appears  from  the  evidence  that  the  Unit- 
ed Shoe  Machinery  Company  of  New  Jersey 
was  Incorporated  on  the  7th  day  of  February, 
1899,  with  a  capital  stock  of  $25,000,000;  Its 
principal  office  being  in  the  city  of  Paterson, 
N.  J.  The  company  had  never  been  licensed 
to  do  business  in  this  state.  The  defendant, 
prior  to  leasing  any  machines  from  this  com- 
pany, had  purchased  some  machines  from 
other  parties,  which  he  used  in  his  business, 
to  wit,  2  rapid  nailers,  Nos.  1691  and  1750;  1 
spring  heel  trimmer.  No.  170;  2  National 
heelers,  Nos.  774  and  713 ;  2  Bussell  heel  trim- 
mers, Nos.  702  and  194.  He  leased  other  ma- 
chines from  said  New  Jersey  company,  upon 
an  agreement  to  pay  so  much  for  each  pair  of 
shoes  manufactured  by  him  with  the  aid  of 
said  leased  machines.  A  controversy  arose  as 
to  the  amount  of  royalty.  If  any,  the  defend- 
ant owed  said  company.  On  the  4th  of  Septem- 
ber, 1900,  the  company  wrote  the  defendant 
that  it  would  lease  him  machines  upon  condi- 
tion that  "he  resigned  his  equity  In  the  heel- 
ing machines  then  in  his  possession"  to  said 
company ;  the  company  to  release  him  from 
all  claims  for  back  royalties.  According  to 
the  defendant's  testimony  sa.id  heeling  ma- 
chines were  owneif  by  him  in  his  own  right, 
but  that  he  was  then  in  such  a  position  that 
he  was  compelled  to  agree  to  the  proposition 
or  quit  business.  Said  company,  accordingly, 
about  December  18,  1900,  and  from  time  to 
time  thereafter,  leased  certain  machines  to 
the  defendant,  including  tlKse  he  had  former- 
ly owned  or  claimed  he  owned.  The  leases 
contained  various  conditions,  among  which 
were:  (1)  That  the  machines  should  be  used 
by  him  only  in  his  factory  In  St.  Louis;  (2) 
that  he  should  obtain  from  the  lessor,  at 
prices  to  be  fixed  by  it,  all  parts  necessary 
to  keep  the  m(ichlnes  In  repair,  and  also  any 
additional  machinery  needed;  (3)  that  he 
should  pay  all  taxes  levied  oh  the  machines; 
(4)  that  he  should  use  the  machines  to  their 
full  capacity;  (5)  that  he  should  pay  the 
lessor  a  royalty  of  one  cent  a  pair  for  all  shoes 
manufactured,  with  a  rebate  allowance  of  50 
per  cent  If  the  royalty  was  paid  by  the  15th 
of  the  succeeding  month ;  (6)  that  the  lessor 
should  have  the  right  to  attach  indicators  to 
the  machines,  to  register  the  number  of  shoes 
manufactured,  and  that  the  lessee  should  keep 
accurate  accounts  of  the  number  of  shoes 
manufactured;  (7)  that,  if  he  ceased  to  use 
exclusively  the  machines  leased  to  him  by 
the  company,  it  should  have  a  right  to  take 
possession  thereof;  (8)  that  the  leases  should 
run  17  years,  but  that  the  lessor  should  have 
the  right  to  terminate  them  for  any  breach 
thereof,  or  for  any  failure  of  the  lessee  to 
observe  any  one  or  more  of  the  conditions  of 
such  lease,  or  of  any  of  the  leases;  (9)  tl>at  a 
notice  In  writing,  sent  through  the  malls, 
should  be  sufficient  to  terminate  such  leases; 
(10)  that  the  lessee  acknowledged  the  validity 


of  the  lessor's  patents;  (11)  that  no  act  of 
the  lessor  should  waive  any  of  the  terms  of 
the  lease,  unless  by  instrument  of  writing, 
signed  by  its  president,  vice  president,  or 
treasurer ;  (12)  that  the  term  "lessor"  should 
include  the  company,  its  successors,  and  as- 
signs. These  leases  were  all  signed  and  ex- 
ecuted by  the  defendant  in  St  Louis,  and  were 
afterwards  signed  and  executed  by  said  New 
Jersey  company  in  Boston,  Mass.,  and  sent  to 
the  defendant  in  St  Louis. 

It  appears  that  plaintiff,  the  United  Shoe 
Machinery  Company  of  Maine,  was  formerly 
known  as  the  Goodyear  Shoe  Machinery  C!om- 
pany,  the  name  having  been  changed  February 
25,  1902,  such  change  of  name  being  certified 
to   the   Secretary  of  State  of  this  state   on 
September  9,  1902.    Thereafter  it  would  seem 
that  the  ofllcers  of  the  United  Shoe  Company 
of  New  Jersey  and  those  of  the  United  Shoe 
Machinery  Company  of  Maine  (the  plaintiff 
herein)  were  the  same,  and  the  place  of  busi- 
ness was  the  same,  at  205  Lincoln  street, 
Boston,  as  also  at  1423  Olive  street  St  Louis, 
and  the  stodr.,  property,  and  assets  of  the  two 
companies  were  kept  at  the  same  place.    Ken- 
ney,  the  St  Louis  agent  of  the  United  Shoe 
Machinery  Company,  was  not  sure  at  the  date 
of  the  trial  which  company  he  represented, 
but  knew  that  there  had  been  no  change  in 
his  duties.    He  could  not  say  which  company 
paid  him  for  his  services,  but  that  It  was  the 
United  Shoe  Machinery  Company.    On  Febru- 
ary 28, 1902,  within  three  days  after  the  name 
of  the  Maine  company  had  been  changed  from 
the  Goodyear  Shoe  Machinery  Company   to 
that  of  the  United  Shoe  Machinery  Ompany. 
the  New  Jersey  company  made  an  assignment 
of  all  its  rights,  under  the  leases  It  had  made 
to  the  defendant  to  plaintiff,  the  United  Shoe 
Machinery  Company  of  Maine,  and  appointed 
plaintiff  its  true  and  lawful  attorney,  "in  the 
name  of  the  vendor  or  unto  said  vendee^  or 
otherwise,  to  take  any  action  at  law  or  in 
equity,  or  otherwise,"  to  enforce  such  rights; 
the  consideration  therefor  being  |1  and  other 
good  and   valuable  considerations.     On  the 
same  day  (February  28,  1902)  the  United  Shoe 
Machinery  Company  of  New  Jersey,  by  a  sep- 
arate Instrument   assigned  and  sold  to  the 
Maine  company  all  of  Its  leases,  leased  ma- 
chines, stock,  accounts,  etc.,  in  Alabama,  Ar- 
kansas,  Colorado,  Illinois,  Indian  Territory, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana. 
Michigan,   Minnesota,    Mississippi,    Missouri, 
Nebraska,   North   Dakota,   Ohio,    Oklahoma. 
South  Dakota,  Tennessee,  Texas,  and  Wiscon- 
sin, including  cash  on  hand  at  its  branch  offi- 
ces in  Chicago,  Cincinnati,  St  Louis  and  New 
Orleans;    the   consideration   being   that   the 
Maine  company  would  release  the  New  Jersey 
company  from  liability  on  a  certain  bond  it 
had  given  the  Goodyear  Shoe  Machinery  Com- 
pany, dated  September  22,  1900,  to  hold  it 
harmless  from  all  claims  and  demands  against 
that  company,  and  the  further  consideration 
that  the  Maine  company  would  pay  the  New 
Jersey  company  60  per  cent  of  the  gross  rent- 
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als  and  royalties  collected  by  It.  Neither  the 
Ht.  Louis  agent  of  tlie  two  companies,  nor  the 
lief endaut,  nor  any  manufacturer  in  St.  Louis, 
so  fur  as  the  evidence  showed,  knew  of  or 
saw  either  of  these  assignments  prior  to  the 
trial  of  the  case. 

According  to  the  testimony  of  several  wit- 
nesses, who  had  been  for  short  periods  of 
time  In  the  employ  of  the  defendant,  the  re- 
ports made,  from  his  factory  to  the  New 
Jersey  company,  as  to  the  number  of  shoes 
made,  were  incorrect,  and  that  more  shoes 
were  manufactured  with  the  aid  of  the  leas- 
ed machines  than  were  reported  by  him. 
These  reported  to  the  company's  agent  in  St. 
Ixtuls,  and  made  affidavit  as  to  the  number 
of  shoes  made.  After  this  had  gone  on  for 
awhile,  the  defendant  had  a  conversation 
with  the  agent  in  reference  to  the  men  he 
should  employ,  when,  according  to  the  de- 
fendant's testimony,  the  agent  said,  "We 
couldn't  employ  men  in  our  place  that  they 
didn't  want"  Defendant  also  applied  to 
said  agent  for  some  supplies,  and  the  agent 
said  he  could  not  have  them  until  he  receiv- 
ed Instructions  from  the  company,  and  sug- 
gested that  the  defendant  go  to  Boston  to  see 
the  company.  He  went  to  Boston,  and  the 
manager  of  the  company  made  an  appoint- 
ment for  an  interview  with  him  at  4  o'clock, 
and,  when  defendant  appeared  at  the  ap- 
pointed time,  he  was  served  with  a  summons 
in  a  suit;  this  being  some  time  in  1002.  Sev- 
eral days  prior  to  the  institution  of  this  suit, 
or  about  March  25,  1903,  Kenney,  the  St 
Louis  agent  for  both  companies,  called  on 
the  defendant  and  demanded  payment  of  al- 
leged back  royalties  amounting,  as  he  claim- 
ed, to  about  $2,000.  He  refused  to  pay,  and, 
according  to  Kenney's  testimony,  defendant 
told  him  to  take  the  machines.  Thereupon, 
at  the  same  time,  Kenney  served  upon  the 
defendant  a  notice,  signed  by  the  United  Shoe 
Machinery  Company,  dated  at  Boston,  Mass., 
March  25,  1903,  canceling  all  the  leases  to 
the  defendant,  and  demanding  that  he  de- 
liver the  machines  to  the  United  Shoe  Ma- 
chinery Company  at  Its  factory  in  Boston. 
No  reason  was  stated  in  the  notice  for  the 
cancellation  of  the  leases.  The  defendant 
refused  to  give  up  the  machines,  and  on 
-April  8,  1903,  plaintiff,  the  United  Shoe  Ma- 
chinery Company  of  Maine,  instituted  this 
replevin  suit  against  him.  The  sheriff  seized 
all  the  machines  In  the  defendant's  factory 
which  were  pointed  out  by  Kenney,  and  turn- 
ed them  over  to  the  plaintiff,  and  their  where- 
abouts were  unknown  to  plaintlfTs  agents, 
according  to  the  testimony,  at  the  date  of  the 
trial.  Defendant,  in  his  testimony,  denied 
that  false  reports  were  made  from  his  factory 
as  to  the  number  of  shoes  made:  and  sever- 
al witnesses,  In  his  behalf,  testified  that  the 
capacity  of  the  machines  was  much  less  than 
as  stated  by  plaintiff's  witnesses. 

At  the  close  of  plaintlfTs  case,  and  again 
at  the  close  of  all  the  evidence,  the  defend- 
ant asked  for  an  instruction  in  the  nature 


of  a  demurrer  to  the  evidence,  which  was 
refused  by  the  court,  and  defendant  saved 
exceptions.  While  the  petition  In  this  case 
is  in  the  usual  form  of  petitions  In  actions 
of  replevin  Instituted  by  citizens  of  corpora- 
tions of  this  state,  It  shows  upon  its  face 
that  plaintlfl  Is  a  nonresident  corporation. 
Defendant  insists  that  the  petition  does  not 
state  a  cause  of  action,  for  the  reason  that 
It  does  not  allege  that  plaintiff  corporation 
has  complied  with  the  laws  of  this  state,  or 
that  the  defendant  got  the  machines  from 
tlie  plaintiff  by  a  contract  executed  In  or  un- 
der the  laws  of  any  sister  state,  and  that 
defendant's  objection  to  the  Introduction  of 
any  evidence  under  the  petition  should  have 
been  sustained,  as  .should  also  his  motion  In 
arrest  of  Judgment. 

Section  1024,  Rev.  St  1899  (Ann.  St  1906, 
p.  836),  provides  that  every  corporation,  for 
pecuniary  profit,  formed  in  any  other  state, 
territory,  or  country,  "before  it  shall  be  au- 
thorized or  permitted  to  transact  business  in 
this  state,  or  to  continue  business  therein  If 
already  established,  shall  have  and  maintain 
a  public  office  or  place  In  this  state  for  the 
transaction  of  its  business,  where  legal  serv- 
ice may  be  obtained  upon  It,  and  where  prop- 
er books  shall  be  kept  to  enable  such  corpo- 
ration to  comply  with  the  constitutional  and 
statutory  provisions  governing  such  corpo- 
ration; and  such  corporation  shall  be  sub- 
jected to  all  the  liabilities,  restrictions  and 
duties  which  are  or  may  be  Imposed  upon 
corporations  of  like  character  organized  un- 
der the  general  laws  of  this  state,  and  shall 
have  no  other  or  greater  powers,"  etc.  Sec- 
tion 1026  (page  890)  provides  that  every  such 
corporation,  for  pecuniary  profit,  organized 
under  the  laws  of  another  state,  now  doing 
business  in  or  which  may  hereafter  do  busi- 
ness in  this  state,  which  shall  neglect  or  fall 
to  comply  with  the  conditions  of  this  law, 
shall  be  subject  to  a  fine  of  not  less  than 
$1,000,  to  be  recovered  before  any  court  of 
competent  Jurisdiction;  and  It  Is  made  the 
duty  of  the  Secretary  of  State  to  report  such 
failure  to  the  prosecuting  attorney  of  the 
county,  who  is  required  to  institute  proceed- 
ings to  recover  the  fine,  "in  addition  to  which 
penalty,  on  or  after  the  going  Into  effect  of 
this  act,  no  foreign  corporation,  as  above  de- 
fined, which  shall  fall  to  comply  with  this 
act,  can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts  of  this 
state,  upon  any  demand,  whether  arising  out 
of  contract  or  tort:  Provided,  that  the  provi- 
sions of  this  section  shall  not  apply  to  rail- 
road companies  which  have  heretofore  built 
their  lines  of  railway  into  or  through  this 
state;  nor  to  'drummers'  or  traveling  sales- 
men soliciting  business  in  this  state  for  for- 
eign corporations  which  are  entirely  non- 
residents." It  is  plain  from  these  sectlonn 
of  the  statute  that  foreign  corporations  are 
prohibited  from  doing  any  business  in  this 
state  without  complying  with  their  provi- 
sions, and  they  not  only  declare  all  contracts 
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entered  into  In  tbls  state,  by  foreign  corpo- 
rations not  complying  therewith,  void,  but 
Inhibit  the  inatitution  of  any  suit  thereon. 
That  the  Supreme  Court  has  upon  several  oe- 
caslons  so  Interpreted  these  statutes  Is  shown 
by  the  following  adjudications:  Trl-State 
Amusement  Co.  v.  Amusement  Co.,  192  Mo. 
404,  90  8.  W.  1020,  4  L.  B.  A.  (N.  S.)  688,  111 
Am.  St  Rep.  511 ;  State  ex  Inf.  Attorney  Gen- 
eral v.  Standard  Oil  Co.,  194  Mo.  124,  91  S. 
W.  1062;  Mill  &  Lumber  Co.  v.  Sims,  197  Mo. 
507,  95  S.  W.  S44;  First  National  Bank  v. 
Leeper,  121  Mo.  App.  688,  97  S.  W.  636 ;  Wll- 
eon-Mollne  Buggy  Co.  v.  Prlebe,  123  Mo.  App. 
521,  100  S.  W.  558;  Boeder  v.  Robertson,  202 
Mo.  522,  100  8.  W.  1086. 

As  to  defendant's  said  contention  that  the 
petition  falls  to  state  a  cause  of  action  in 
that  it  does  not  allege  plaintifTs  compliance 
with  the  laws  of  this  state,  it  Is  held  in  Par- 
lin  &  Orendorfl  Co.  v.  Boatman,  84  Mo.  App. 
67,  that  it  is  not  necessary  for  a  foreign  cor- 
poration, in  order  to  maintain  an  action  in 
this  state,  arising  out  of  transactions  in  this 
state,  to  allege  in  its  petition  or  to  show  its 
compliance  with  our  statutes  relating  to  cer- 
tificates to  do  business  in  this  state,  and  that 
noncompliance  is  a  matter  of  defense  to  be 
pleaded  in  bar.  The  court  said:  "The  de- 
fendant objects  that,  since  the  plaintifTs 
petition  discloses  that  It  is  a  foreign  corpora- 
tion engaged  in  business  in  this  state,  it  is 
fatally  defective  in  failing  to  allege  that  It 
has  complied  with  the  requirements  of  the 
statute  enabling  it  to  do  business  in  this 
state.  It  Is  a  sufficient  answer  to  this  to  say 
tliat  it  has  been  held  by  courts  of  the  very 
highest'  respectability  that.  In  cases  where 
the  complaint  of  a  foreign  corporation  la  si- 
lent, as  here,  on  the  subject,  it  will  be  pre- 
sumed on  demurrer  that  It  has  complied  with 
the  requirements  of  the  statute,  enabling  It 
to  do  business  within  the  state.  Sprague  v. 
Cntler,  106  Ind.  242,  6  N.  E.  335;  Nickels  v. 
BuUdlng  Ass'n,  93  Ya.  330,  25  8.  E.  8.  It  is 
not  Incumbent  upon  a  foreign  corporation.  In 
order  to  maintain  an  action  brought  by  it,  to 
■how  that  it  has  complied  with  the  statute 
and  obtained  a  certificate  of  authority  to  do 
business.  Noncompliance  with  the  law  is  a 
matter  of  defense  to  t>e  pleaded  in  bar."  That 
case  was  followed  with  approval  in  State,  to 
Use,  V.  Hudson,  86  Mo.  App.  501,  in  which 
It  was  said:  "And,  as  to  whether  the  defend- 
ant has  compiled  with  the  provisions  of  sec- 
tions 1025  and  1026,  It  is  sufficient  to  say 
-that  we  are  authorized  to  presume  that  it 
did."  Langworthy  v.  Carding,  74  Minn.  325, 
77  N.  W.  207,  was  an  action  to  recover  an 
assesBment  on  a  premium  note  by  the  re- 
ceiver of  a  foreign  corporation,  and  it  was 
held  that  it  was  unnecessary  for  the  plain- 
tiff, as  a  i)art  of  his  cause  of  action,  to  show 
that  the  corporation  bad  complied  with  the 
•tatnte  of  that  state,  and  obtained  a  certifi- 
cate of  authority  to  transact  business  with- 
in its  borders,  and  that  noncompliance  with 
the  law  In  regard  to  foreign  corporations  was 


a  matter  of  defense.  The  same  rule  la  an- 
nounced in  Coal  Co.  v.  Gllmore,  93  Minn.  432, 
101  N.  W.  796,  106  Am.  St;  B^.  443;  Mason 
V.  Thompson  Co.,  9t  Minn.  472,  103  N.  W. 
507;  Cassady  v.  Ins.  Co.,  72  Ind.  95;  MIdcels 
V.  Building  Association,  93  Va.  380,  25  S.  E. 
8.  All  of  these  states  have  statutes  governing 
foreign  corporations  similar  to  ours.  While 
we  agree  with  defendant  that  all  constitu- 
tive facts  must  be  set  forth  In  the  petition, 
in  order  to  state  a  cause  of  action,  we  are  of 
opinion  that  an  averment  of  compliance  with 
the  law  was  unnecessary  and  was  not  a  con- 
stitutive fact  in  the  sense  of  our  Code,  bat 
was  matter  of  defense. 

It  is  also  contended  by  defendant  that  the 
petition  is  defective  in  that  It  does  not  allege 
that  the  property  sought  to  be  replevied  "has 
not  been  seized  under  any  process,  execution, 
or  attachment  against  the  property  of  the 
plaintier,"  nor  "that  the  plaintiff  will  be  in 
danger  of  losing  his  said  property  unless  it 
be  taken  out  of  the  possession  of  the  defend- 
ant, or  otherwise  secured,"  and  that  there  is 
no  affidavit  to  that  effect  by  plaintiff,  such 
as  is  required  by  section  4463,  Bev.  St.  1899 
(Ann.  St  1906,  p.  2447).  While  It  is  conceded 
by  defendant  that  the  action  may  be  main- 
tained without  affidavit.  It -is  contended  that 
plaintiff  will  not  be  entitled  to  possession  of 
the  property  until  after  judgment  rendered 
in  his  favor,  and  that  where  delivered  be- 
forehand. It  will  be  ordered  back  into  the 
possession  of  the  defendant  It  is  held  In 
Eads'  Adm'r  v.  Stephens,  63  Mo.  90,  that  re- 
plevin may  be  maintained  under  the  statutes 
of  this  state  without  any  affidavit;  but  that 
In  such  case  the  plaintiff  will  not  be  entitled 
to  the  possession  of  the  property  till  Judg- 
ment has  been  rendered  in  his  favor,  and 
that  where  delivered  beforehand,  it  may  be 
ordered  back  into  the  defendant's'  possession, 
also,  that  the  Judgment  will  not  be  affect- 
ed by  reason  of  the  omission.  Hamilton  v. 
Clark,  25  Mo.  App.  428 ;  Bingham  v.  Morrow, 
29  Mo.  App.  448.  If,  as  defendant  Insists, 
plaintiff's  original  petition  was  sworn  to,  and 
contained  these  necessary  allegations,  and  un- 
der that  petition  the  plaintiff  obtained  pos- 
session of  the  property,  and  thereafter  filed 
an  unverified  amended  petition,  which  did 
not  contain  these  averments,  and  there  was 
no  affidavit  on  file,  separate  and  apart  from 
the  petition,  which  accompanied  the  original 
petition  containing  these  necessary  aver- 
ments, then  the  filing  of  the  amended  peti- 
tion was  a  withdrawal  or  abandonment  of 
th6  first  and  defendant  was  entitled  to  an 
order  for  the  return  of  the  property  to  him ; 
but,  if  there  was  an  affidavit  on  file  at  the 
time  of  the  filing  of  the  amended  petition, 
which  was  not  a  part  of  the  original  petition, 
then  the  filing  of  the  amended  petition  did 
not  operate  as  a  withdrawal  of  that  affidavit 
and  defendant  was  not  at  that  time 'entitled 
to  an  order  for  the  return  of  the  property  to 
him.  In  any  event  even  if  we  concede, 
which  we  do  not  defendant's  contention  re- 
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spectlng  the  petition  to  t>e  correct,  bis  rem- 
edy was  by  motion  for  return  of  the  prop- 
erty to  blm. 

It  Is  next  contended  by  defendant  that  the 
court  erred  In  oyermllng  the  demurrer  to 
the  evidence,  at  the  close  of  plaintiffs  case, 
and  again  at  the  close  of  the  whole  case,  the 
reasons  assigned  being  that  the  rulings  of 
the  court  In  this  respect  were  based  upon 
three  fundamentally  erroneous  theories,  first, 
that  In  a  suit  by  an  admittedly  foreign  cor- 
poration it  win  be  presumed  that  such  cor- 
poration has  compiled  with  the  laws  of  this 
state,  and  been  licensed  to  do  business  in 
this  state,  tintil  the  contrary  appears;  sec- 
ond, that  a  contract  made  by  foreign  corpo- 
ration, doing  business  without  authority  in 
this  state,  though  void  as  to  such  corporation, 
is  yet  valid  in  the  hands  of  an  assignee  of 
sncb  corporation,  where  such  assignee  has 
been  licensed  to  *do  business  in  this  state ; 
and,  third,  that  If  the  leases  were  executed 
by  the  United  Shoe  Machinery  Company  In 
Etoston,  the  company  was  not  doing  business 
in  Missouri.  In  addition  to  what  we  have 
already  said  upon  the  presumption  of  law 
that  a  foreign  corporation  doing  business  In 
tbls  state  has  complied  with  the  require- 
ments of  our  statute,  we  bold  that  the  courts 
of  this  country  are  presumptively  open  to  all 
litigants,  and  that  the  general  presumption 
of  right  acting  applies  to  corporations,  both 
domestic  and  foreign.  Judge  Thompson,  In 
bis  Commentaries  on  the  Law  of  Corpora- 
tions, vol.  6,  i  7965,  says:  "Judicial  author- 
ity is  likewise  divided  upon  the  question 
whether  It  Is  necessary,  in  an  action  by  a  for- 
eign corporation  to  enforce  a  contract  made 
in  the  domestic  state,  to  aver  and  prove  com- 
pliance on  its  part  with  the  statutes  of 
the  state  entitling  it  to  do  business  therein. 
•  •  •  We  have  also  met  with  cases  which 
bold  that  it  is  a  presumption.  In  the  absence 
of  evidence  to  the  contrary,  that  a  foreign 
corporation,  suing  to  enforce  a  contract  made 
in  the  domestic  Jurisdiction,  has  complied 
with  the  local  laws  which  entitle  it  to  make 
tliat  contract  If  these  principles  are  sound, 
then  it  must  follow,  as  a  necessary  conclusion 
to  be  adduced  therefrom,  that  the  foreign 
corporation  need  not  aver  and  prove,  in  the 
first  Instance,  in  order  to  maintain  an  action 
upon  a  contract  made  within  the  domestic 
state,  that  it  bad  complied  with  the  domestic 
law  entitling  it  to  do  business  within  tbe 
state,  and  to  make  that  contract.  But  we 
find  decisions  directly  to  tbe  contrary,  which 
proceed  upon  the  principle  that  compliance 
with  tbe  local  statute  is  a  condition  precedent 
to  the  right  to  maintain  an  action  in  tbe 
local  courts,  whicti,  like  other  conditions  pre- 
cedent, must  be  averred  and  proved  by  the 
plaintiff  as  the  foundation  of  its  right  of  ac- 
tion. These  holdings  are  unphllosophical  and 
contrary  to  the  analogies  of  good  pleading." 
While  tltere  is  much  conflict  In  the  author- 
ities, we  conclude  that  the  decided  weight 
of  autbority  is  to  the  effect  that  tbe  burden 


Is  upon  the  defendant  to  show  noncompliance 
by  tbe  plaintiff  corporation  with  the  laws  of 
the  state  In  which  it  sues. 

Another  Insistence  by  defendant  is  that,  al- 
though the  New  Jersey  company  bad  never 
complied  with  the  laws  of  this  state,  and  that 
tbe  contract  it  bad  made  with  defendant  was 
therefore  void,  the  court  held  that  the  con- 
tract was  valid  In  tbe  bands  of  its  assignee, 
tbe  Kalne  company,  which  bad  compiled  with 
tbe  laws  of  this  state.  There  is  no  question 
that  the  assignee  of  a  chose  in  action,  not 
negotiable,  occupies  exactly  the  same  posi- 
tion with  respect  thereto  as  his  assignor; 
and,  if  the  contract  Is  void  in  tbe  hands  of 
the  assignor,  it  Is  also  void  In  tbe  hands  of 
the  assignee.  "The  general  rule  of  law  Is 
that  a  contract  made  in  violation  of  a  statute 
Is  void;  and  that,  when  a  plaintiff  cannot 
establish  his  cause  of  action  without  relying 
upon  an  Illegal  contract,  he  cannot  recover. 
Pollock,  Principles  of  Contracts,  i^.  253,  260 ; 
Penn  v.  Bornman,  102  III.  523;  Alexander  v. 
O'Donnell,  12  Ean.  606;  Ounter  v.  Leckey, 
30  Ala.  591;  Kennedy  v.  Cochrane,  65  Me. 
594 ;  Bank  of  United  States  v.  Owens,  2  Pet 
(U.  S.)  527,  639,  7  I*  Ed.  508;  Pangbom  v. 
Westlake,  36  Iowa,  546,  549 ;  Harris  v.  Run- 
nels, 12  How.  (U.  S.)  79,  84,  13  L.  Ed.  901. 
In  Bank  of  United  States  v.  Owens,  this 
court  said:  "There  can  be  no  civil  right 
where  there  can  be  no  legal  remedy,  for  that 
which  Is  Itself  Illegal.'"  Miller  v.  Anuuon, 
145  U.  S.  421,  12  Sup.  Ct  884,  36  L.  Ed.  759. 
The  evidence  shows  that  the  United  Shoe 
Machinery  Company  of  New  Jersey  is  a  cor- 
poration under  the  laws  of  that  state,  with  a 
capital  stock  of  $25,000,000 ;  that  It  was  in- 
corporated February  7,  1899,  and  does  its  gen- 
eral business  from  its  office  at  205  Lincoln 
street  iu  Boston,  Mass.  This  company,  at 
the  times  of  execution  of  the  several  leases, 
was  engaged  in  tbe  manufacture  and  leasing 
of  machinery  for  making  shoes.  It  has  done 
business  In  Missouri  ever  since  it  was  in- 
corporated, and  has  always  had  an  agent  and 
place  of  business  in  the  city  of  St  Louis, 
but  has  never  complied  with  the  laws  of  this 
state  relating  to  foreign  corporations,  or  paid 
a  capitalization  tax,  or  been  licensed  to  do 
business  in  Missouri. 

All  of  the  leases  In  question  were  to  run 
17  years,  and  the  property  covered  by  them 
was  at  the  time  of  their  execution  in  tbe 
city  of  St  Louis,  where  it  was  to  remain  and 
be  used  by  defendant  So  that,  as  appears 
from  the  express  terms  of  these  leases  or 
contracts,  although  signed  In  Massachusetts, 
they  were  executed  with  a  view  to  their  per- 
formance In  Missouri.  The  leases  all  pro- 
vide that  the  property  covered  by  them,  re- 
spectively, "shall  at  all  times  remain  and  be 
the  sole  and  exclusive  property  of  the  lessor, 
and  the  lessee  shall  have  no  right  of  prop- 
erty therein,  but  only  the  right  to  use  the 
same  upon  the  conditions  therein  contained" ; 
and  it  is  only  for  conditions  broken  that  the 
New  Jersey  company  could  recover  the  prop- 
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erty  daring  the  life  of  the  lease-  It  com- 
menced doing  business  In  St.  Louis  In  the 
summer  of  1S99,  and  the  evidence  tends  to 
show  that  it  had  and  retained  a  resident 
agent  there,  who  looked  after  the  leased  ma- 
chinery, the  furnishing  of  new  parts,  the  col- 
lection of  royalties,  etc.,  and  that  the  com- 
pany, at  least  up  to  the  time  of  Its  said  as- 
signment to  the  Maine  company,  had  con- 
tinued to  do  business  In  this  state  by  leasing 
machines  to  St.  Louis  manufacturers  for  use 
In  St.  Louis.  In  Diamond  Glue  Co.  t.  United 
States  Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct. 
206,  47  L.  Ed.  328,  it  Is  said:  "According 
to  the  undisputed  testimony  of  the  plalntHFs 
vice  president,  who  executed  the  contract, 
the  instrument  was  signed  In  Wisconsin; 
and  at  all  events.  If  it  was  executed  with  a 
view  to  the  carrying  on  of  business  in  that 
state  by  the  plaintiff,  the  law  of  Wisconsin 
must  be  applied."  McCanna  &  Frazler  Go. 
V.  Surety  Co.,  76  Fed.  420,  24  C.  C.  A.  11,  35 
L.  R.  A.  236;  South  Amboy  Terra  Cotta  Co 
V.  Poerschke  (Sup.)  90  N.  Y.  S.  333;  Dela- 
ware, etc.,  Const  Co.  v.  Ry.  Co.,  204  Pa.  22, 
53  Atl.  533 ;  9  Cyc.  669.  674 ;  Bank  v.  Earle, 
13  Pet.  (U.  S.)  519,  10  L.  Ed.  274. 

Plaintiff  insists  that  the  contracts,  under 
which  the  defendant  obtained  possession  of 
these  machines  from  the  New  Jersey  com- 
pany, were  not  void  for  any  of  the  reasons 
set  up  In  the  answer,  and  that  the  machin- 
ery was  leased  to  defendant  in  piu^uance  of 
a  verbal  agreement  entered  into  in  Boston, 
Mass.,  by  the  United  Shoe  Machinery  Com- 
pany of  New  Jersey  and  the  defendant,  and 
afterwards  confirmed  by  letter.  Though  It 
be  conceded  that  the  contracts  were  entered 
Into  in  Massachusetts,  they  were  void  and 
nonenforceable  in  this  state,  in  which  they 
were  to  be  performed ;  the  lessor  not  hav- 
ing complied  with  the  statutes  of  this  state, 
supra.  As  the  contracts  under  which  plain- 
tiff claims  show  upon  their  face  that  they  are 
to  be  performed  In  Missouri,  plaintiff  must 
be  charged  with  notice  of  our  statutes  con- 
cerning foreign  corporations  doing  business 
in  this  state,  and  cannot  for  this  reason,  and 
for  another  heretofore  indicated,  be  r^ard- 
ed  as  an  Innocent  purchaser  of  said  contracts. 
Our  conclusion  Is  that  the  Instruction  asked 
by  defendant,  at  the  close  of  all  the  evidence, 
should  have  t>een  given,  and  the  instructions 
asked  by  plaintiff  refused. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  cause  an  issue  to  be  framed  as  to 
what  portion  of  said  property  belonged  ab- 
solutely to  defendant  at  the  time  of  the  sei- 
zure of  the  same  under  the  writ  of  replevin, 
and  the  value  thereof,  also  the  value  of  his 
Interest,  if  any,  in  the  leased  property,  also 
as  to  the  damages  for  the  taking  and  deten- 
tion of  the  same  for  the  time  such  property 
was  taken  or  detained  from  defendant  until 
the  day  of  the  trial :  and  if  the  plaintiff 
have  not  the  said  property  In  possession,  then 
to  render  Judgment  against  the  plaintiff  and 


its  sureties  for  the  value  thereof,  or  the  value 
of  defendant's  interest  therein,  and  for  dam- 
ages 80  assessed  for  the  detention  thereof, 
and  for  costs,  or.  If  the  plaintiff  liave  pos- 
session of  the  property,  proceed  in  accord- 
ance with  the  provisions  of  sections  4473. 
4474,  Rev.  St.  1899  (Ann.  St  1906,  pp.  2452, 
2453).    All  concur. 


STATE  ex  rel.  CITY  OF  CENTRALIA  v. 
WILDER,  SUte  Auditor. 

(Supreme  Court  of  Missouri.     April  2,  1908.) 

1.  Municipal  Gobpobation  —  Obdinances — 
VAUDirr— Enactmen'p— MuNiciPAi.  Census. 

A  domestic  census  of  a  city  of  the  fourth 
class  is  a  nullity,  under  Rev.  St.  1899,  i  630O 
(Ann.  St  1906,  p.  3147),  providinR  that  the  tak- 
ing of  a  census  shall  be  provided  for  by  ordi- 
nance, where  it  does  not  appear  that  the  ordi- 
nance was  ever  presented  to  or  approved  by  the 
mayor  or  by  any  other  official  authoriEed  to 
sign  it,  or  that  the  bill  passed  by  the  council 
was  passed  over  the  mayor's  veto,  or  that  the 
bill  was  presented  to  the  mayor  and  became  an 
ordinance  because  of  his  nonaction,  since  under 
sections  5955  and  5956  (page  3009)  the  bill 
could  only  become  an  ordinance  in  one  of  those 
ways. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S§  229-236.1 

2.  Same. 

The  doctrine  that  statutory  requirements, 
relating  to  mere  form  la  the  passaKe  of  ordi- 
nances, are  director.v  only,  unlesi;  the  statute 
expressly  or  impliedly  declares  the  ordinance 
void  if  the  prescribed  form  be  not  pursued,  does 
not  cover  irreRularities  in  the  failure  of  the  rec- 
ord to  show  that  the  bill  was  either  presented 
to  or  approved  by  the  mayor,  or  passed  over 
his  objection  or  presented  to  him  and  became  an 
ordinance  by  his  nonaction,  those  beinK  the 
only  ways  under  the  statute  in  which  the  bill 
could  become  an  ordinance,  since,  where  a  may- 
or is  made  an  integral  part  of  the  lawmaking 
body,  his  concurrence  is  essential  to  the  validity 
of  an  ordinance. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  (Corporations,  g§  229-236.] 
8.  Same  —  Signatube  bt  Matob  —  Suiti- 

CIENCT. 

Tender  Rev.  St  1899,  S  5955  (Ann.  St  1906. 
p.  3009),  providing  for  the  si|;nature,  by  the 
mayor,  of  ordinances  of  cities  of  the  fourth 
class,  a  mayor's  signature  to  the  council  journal 
reciting  the  passage  of  an  ordinance  is  insuffi- 
cient to  show  his  approval  of  the  ordinance. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  229-236.] 

4.  Census  —  McNiciPAi,  Census  —  Retubn  — 
Sufficiency. 

A  city's  council  minutes,  showing  that  the 
report  of  a  stftcial  census  enumerator  was  re- 
ceived, that  a  committee  to  audit  the  account 
was  appointed,  and  the  adoption  of  a  motion 
that  the  committee's  report  "be  received  of  2,040 
names  and  19  names  were  rejected  as  a  war- 
rant for  40.40"  be  drawn  in  the  enumerator's 
favor,  insufficiently  show  the  census  returns. 
6.  Municipal  Cobpobations— Small  Cities — 
Consttbuction  of  Official  Acts — Bond  Is- 
sues. 

Official  acts  of  the  plain,  average  citlEens, 
composing  the  board  of  aldermen  ot  cities  oi 
the  fourth  class,  are  not  to  be  viewed  hyper- 
criticnlly.  They  are  entitled  to  every  reasonable 
intendment  to  sustain  them :  but,  when  the  Su- 
preme Court  is  asked  to  sustain  a  $40,000  bond 
issue,  in  a  small  city  already  indebted  more  than 
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S18,000,  evei^  step  leading  up  to  tbe  issue  will 
be  viewed  with  solicitude  and  jealousy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dip. 
vol.  36,  Mnnlcipal  Corporations,  {  1918.] 

6.  M.*NDAJID»— WBIT    DlSCSETIOItABT. 

Mandamus  does  not  lie  as  of  course,  but 
only  in  the  court's  sound  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  i  5.] 

7.  MuNiciPAi.  C0BPOBATION&— Bond  Issirea— 
Census. 

That  after  a  municipal  census  a  city  acted 
on  the  theory  that  it  had  2,000  inhabitants  in 
issainjr  dramshop  licenses  does  not  prevent  a 
Tourt  from  holding  the  census  insufficient  to  sus- 
tain a  bond  issue,  under  a  constitutional  provi- 
sion limiting  authority  to  issue  bonds  to  cities 
of  2,000  population  or  more. 

In  Banc  Mandamus  proceeding  by  the 
state  of  Missouri,  on  the  relation  of  the  city  of 
(^entralia,  against  WllUam  W.  Wilder,  State 
.\uditor.  Alternative  writ  quashed,  and  per- 
emptory writ  denied. 

E.  C.  Anderson  and  E.  W.  Hlnton,  for  relat- 
or. The  Attorney  General  and  N.  T.  Gentry, 
for  respondent 

XiAMM,  J.  This  Is  an  original  proceeding, 
here  by  mandamus,  to  compel  the  State  Audi- 
tor to  register  40  waterworks  bonds  of  the 
city  of  Centralla,  "5-20's,"  each  of  the  de- 
nomination of  $1,000,  the  series  numbered 
1  to  40,  Inclusive,  and  bearing  date  June  1, 
1907,  payable  to  bearer,  with  interest  payable 
semiannually  at  5  per  cent,  evidenced  by  cou- 
pons attached.  An  alternative  writ  went,  and 
respondent  filed  his  return.  It  stands  admit- 
ted by  the  pleadings  that  Centralla  is  a  city 
of  the  fourth  class.  It  Is  alleged  In  the  writ, 
and  denied  by  the  return,  that  Centralla  has 
a  population  of  2,000  or  more.  It  is  conceded 
that  the  assessed  valuation  of  taxable  prop- 
erty In  said  city,  In  the  year  1905,  as  equal- 
ized In  1906,  was  $692,000;  that  its  prior 
bonded  Indebtedness  Is  $18,750;  that  the 
bonds  In  question  were  presented  to  the  State 
Auditor  for  registration,  and  he  refused  to 
register  them.  Such  Issues  were  raised  by  the 
pleadings  that  an  order  was  passed  appoint- 
ing Chas.  J.  Walker  special  commissioner,  to 
take  testimony  and  report  to  this  court. 
Thereat  our  commissioner  took  testimony,  and 
made  report,  finding  the  Issues  for  relator, 
and,  as  the  basis  of  it,  files  and  submits  here 
the  evidence.  The  Attorney  General  filed  ex- 
ceptions to  that  report;  and  the  cause  was 
finally  submitted  on  tbe  admissions  made,  the 
facts  found  by  the  commissioner,  and  the  ex- 
ceptions thereto. 

.4mong  the  questions  made  by  the  Attorney 
General  are  the  following:  (a)  That  Centra- 
lla does  not  have  a  population  of  2,000  Inhab- 
itants; (b)  that  the  bonds  In  question  being 
waterworks  bonds,  the  Auditor  is  not  required 
by  statute  to  register  them;  (c)  that  the  elec- 
tion held  in  the  city  of  Centralla  on  February 
26,  1907,  authorizing  the  bonds,  was  irregular 
and  void  In  certain  particulars  pointed  out; 
(d)  that  the  ordinance,  providing  for  the  levy 
and  collection  of  an  annual  tax  for  the  pur- 


ix).se  of  paying  the  interest  as  it  falls  due  and 
to  create  a  sinking  fund  for  the  payment  of 
the  principal,  was  insufficient  Irregular,  and 
void  In  particulars  pointed  out ;  (e)  that  the 
ordinances  of  said  city,  providing  for  the  elec- 
tion and  declaring  the  result,  are  invalid  In 
other  particulars  pointed  out;  (f)  and  that 
the  ordinance  providing  for  the  execution  of 
said  bonds,  their  registration  and  sale,  was 
not  passed  and  approved  until  June  13,  1907, 
whereas  the  bonds  and  coupons  were  executed 
on  June  1,  1907,  hence  are  invalid  on  that 
score.    Other  facts  will  appear  in  the  opinion. 

1.  Tbe  first  question  made  lies  at  the  door 
of  the  case,  viz.:  Could  Centralla  Issue  the 
bonds  In  question?  Attending  to  that  ques- 
tion. It  is  conceded  by  briefs  and  oral  argu- 
ments of  learned  counsel  that  If  Centralla 
did  not  have  2,000  inhabitants  or  more  at  the 
times  in  hand,  then  the  city  had  no  power  to 
Issue  the  bonds  presented  for  registration. 
This  concession  proceeds  on  tbe  theory  that 
the  bonds  could  not  be  Issued,  except  under 
the  authority  of  section  12a  of  article  10  of 
the  Constitution;  said  section  (12a)  having 
been  adopted  as  an  amendment  to  the  Consti- 
tution in  the  general  election  on  November  4, 
1902  (Laws  1905,  pp.  324,  325 ;  Laws  1901,  pp. 
268,  269  [Ann.  St.  1906,  p.  291]).  That  amend- 
ment, ex  vl  termini,  Is  limited  to  a  city  con- 
taining not  more  than  30,000  nor  less  than 
2,000  inhabitants.  The  commissioner  reports 
his  finding,  on  that  Issue  of  fact,  as  follows : 
"The  federal  census  of  1900  shows  Centralla 
contained  a  population  of  1,722.  In  1901  the 
city  cotuicll  passed  an  ordinance,  appointing 
a  census  taker  to  take  the  census  of  the  city, 
and  the  records  show  that  the  population  of 
the  city,  at  that  date,  was  2,020.  The  city  of 
Centralla  has  conducted  Its  affairs  since  that 
date  as  a  city  containing  more  than  2,000  In- 
habitants. Shortly  after  the  election,  held  In 
1907,  on  the  water  bond  proposition,  the  city 
council  ordered  a  census  to  be  taken,  and  the 
returns  show  a  population  of  1.983.  This  cen- 
sus was  rejected  by  the  dty  council  for  'obvi- 
ous Inaccuracies.'  I  find  that  at  the  date  of 
this  election,  in  February,  1907,  and  at  the 
date  said  bonds  were  issued,  on  tbe  13th  day 
of  June,  1907,  the  city  of  Centralla  contained 
more  than  2,000  Inhabitants."  The  Attorney 
General  excepts  to  that  finding,  for  that  (he 
says)  It  is  unsupported  by  proof. 

Attending  to  the  testimony,  upon  which  the 
commissioner  based  his  finding.  It  was  put  In 
in  August  1907.  Mr.  Price  was  put  upon  the 
witness  stand  at  the  hearing,  and  testified  he 
was  and  had  been  since  April,  1907,  city  clerk 
of  Centralla.  He  produced  two  books  at  the 
hearing — one,  the  journal  of  the  council,  the 
other,  an  "ordinance  book" — and  testified  the 
"ordinance  book"  contained  ordinances  pass- 
ed; that  they  did  not  appear  In  the  journal, 
but  were  merely  there  identified  by  title  or 
number.  He  read  Into  the  record  several  or- 
dinances, passed  In  1907,  pertaining  to  the 
election  and  bpnd  Issue.  It  was  not  shown 
how   long  the  method  of  bookkeeping   tndi- 
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cated,  to  wit,  the  separation  of  the  ordinances 
proper  from  the  council  proceedings,  bad  been 
In  vogue.  However  that  may  be,  no  ordinance 
relating  to  the  census  of  1901  was  read  into  the 
record  from  the  ordinance  book,  nor  is  it 
claimed  one  could  be  found  there.  But  from 
the  journal  several  pages  were  read  Into  the 
record,  and  constitute  the  evidence  upon 
which  the  commissioner  baaed  his  finding  of 
fact  touching  the  census.  For  example,  from 
page  75  of  the  journal,  under  date  of  January 
21,  1901,  there  was  read  into  the  record  the 
following  minutes: 

"Call  Meeting. 

"January  21,  1901,  Mayor  McCalllster  call- 
ed the  board  of  aldermen  to  order  at  8  p.  m. 
as  per  call.  R.  L.  Hope,  W.  L.  Horn,  O.  B. 
Wilson,  I.  J.  Head,  aldermen,  answered  pres- 
ent   The  following  business  was  had : 

"First  Call  read  to  the  board  of  aldermen 
of  the  city  of  Centralia,  Mo.,  and  clerk : 

"'Gentlemen,  you  are  hereby  requested  to 
meet  at  the  Ci^  Hall  at  8  p.  m.,  Monday, 
January  21, 1901,  for  the  purpose  of  consider- 
ing the  taking  of  the  census,  and.  If  you  con- 
alder  It  in  the  affirmative,  to  appoint  a  suit- 
able person  for  that  purpose.  Respectfully, 
William  A.  McCalllster,  Mayor. 

"'Served  the. within  notice  by  reading  the 
same  to  the  members  of  the  board  of  tilder- 
men  and  city  clerk.  Dated  January  21,  1901. 
Harrison  Brown,  Marshal.' 

"Ordinance  passed  and  read. 

"Ordinance  for  taking  census:  Be  It  or- 
dained by  the  board  of  aldermen  of  the  city 
of  Centralia,  Mo.,  as  follows:  That  a  census 
be  taken  of  the  city  of  Centralia,  Mo.,  to  as- 
certain the  number  of  Inhabitants  thereof. 
Moved  and  seconded  that  It  be  passed  to  the 
second  reading.  Ayes  4;  nays  0.  John  E. 
Hlnman,  Clerk. 

"Read  the  second  time.  Moved  and  second- 
ed that  it  be  passed  to  the  third  reading. 
Ayes  4;  nays  0.    John  E.  Hlnman,  Clerk. 

"Read  third  time.  Moved  and  seconded  It 
be  adopted  as  read,  and  put  upon  its  final  pas- 
sage.   Ayes  4;   nays  0. 

"Dated  this  21st  day  of  January,  1901. 
John  E.  Hinman,  Clerk. 

"Moved  and  seconded  that  Mr.  H.  C.  Threl- 
keld  be  employed  to  take  the  census  at  2  cents 
a  name,  and  the  expense  to  be  paid  by  the 
dty.    Ayes  4;  nays  0. 

"Moved  and  seconded  that  Mr.  H.  C.  Threl- 
keld  commence  taking  the  census  at  once  and 
complete  it  as  soon  as  practicable.  Ayes  4; 
nays  0. 

"Moved  and  seconded  by  the  board  of  alder- 
men.   Ayes  2;  nays  0. 

"William  McCalllster,  Mayor. 

"Attest:    John  E.  Hlnman,  Clerk. 

"Approved  February  5th,  1901." 

From  pages  77  and  78  of  the  journal,  under 
a  date  not  shown,  the  following  minntes  were 
read: 

'•The  report  of  H.  C.  Threlkeld  was  read  in 
regard  to  census,  and  moved  and  seconded 


that  the  census  report  be  received  of  Mr.  H. 
C.  Threlkeld,  and  Mr.  H.  C.  Threlkeld  be  dis- 
charged and  a  committee  be  appointed  to  au- 
dit the  account  and  a  warrant  be  ordered  t» 
pay  for  same.    Ayes  3;  nays  0. 

"Moved  and  seconded  that  the  mayor  ay- 
point  a  conunlttee.    Ayes  3 ;  nays  0. 

"Mayor  McCalllster  appoints  R.  L.  Hope 
and  O.  B.  Wilson.  R.  L.  Hope  and  O.  B.  Wil- 
son retired  to  audit  books.  R.  L.  Hope  and 
O.  B.  WUson  returned  with  the  report. 

"Moved  and  seconded  that  the  report  of  the 
auditing  committee  be  received  of  2,010 
names,  and  19  names  were  rejected  as  a  war- 
rant for  40.40  be  drawn  In  favor  of  Mr.  Threl- 
keld.   Ayes  3;  nays  0." 

Mr.  I^ice,  when  questioned  further  about 
the  1901  census  and  its  return,  stated  he  did 
not  know  where  the  Threlkeld  census  was; 
that  he  had  examined  "the  file"  to  see  if  be 
could  find  the  original  document  Being  fur- 
ther examined  on  the  matter,  he  said  he  did 
not  have  the  Threlkeld  census  with  him. 
though  subpoenaed  to  bring  it;  that  he  had 
made  search  through  the  papers  on  file  in  his 
ofl[lce,  and  had  failed  to  find  it  and  that  (pre- 
sumably referring  to  the  minutes  introduced) 
he  had  returned  all  "the  record"  he  could  find 
relating  to  that  census. 

On  June  20, 1907,  seven  days  after  the  pas- 
sage of  the  ordinance  authorizing  the  bonds 
to  be  executed,  and  four  months  after  the 
bond  election,  another  census  was  taken.  The 
ordinance  authorizing  It  narrates  as  follows: 
"That  the  city  proposed  to  Issue  bonds  In  the 
sum  of  $40,000  for  the  purpose  of  erecting 
and  constructing  a  waterworks  system  to 
be  owned  and  operated  by  the  city  to  the  end 
that  said  city  may  have  a  waterworks  system 
adequate  to  its  needs  and  the  needs  of  Its  in- 
habitants; and  whereas,  the  validity  of  the 
issue  of  said  bonds  depends  upon  the  popula- 
tion of.  said  city;  and  whereas,  the  census  of 
said  city  has  not  been  taken  since  1001:  Be  it 
ordained,  etc.,  as  follows:  That  the  census  of 
said  city  of  Centralia  be  and  the  same  Is  here- 
by ordered  taken."  Section  2  provides  that 
the  mayor  is  authorized  to  appoint  six  census 
takers,  said  appointments  to  be  ratified  and 
approved  by  the  board  of  aldermen.  Section 
3  provides  that  each  census  taker  shall  take 
and  subscribe  an  oath,  as  required  to  be  taken 
and  subscribed,  by  oth«r  ofllcers  of  said  city, 
before  entering  upon  the  duties  of  their  oflSce. 
Section  4  provides  that  when  the  census  Is 
taken,  the  returns  shall  be  duly  canvassed 
by  the  board  of  aldermen,  and  their  findings 
entered  of  record.  The  minutes  spread  In  the 
journal  show  that  under  the  1907  ordinance 
the  mayor  appointed  five  census  takers,  and 
his  action  In  that  behalf  was  approved.  Un- 
der date  of  July  2, 1907,  the  following  appears 
In  that  journal:  "Moved  and  seconded  that 
the  coisus  of  the  city  of  Centralia  recently 
taken  be  rejected,  on  account  of  evident  in- 
correctness of  the  same.  Question:  Ayes  4; 
Nays  0."  The  returns  of  the  1907  censna 
were  before  the  commissioner,  and  were  Idea- . 
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tified  by  the  taken  when  on  the  stand.  They 
teetifled  those  returns  were  correct;  and  it 
appears  therefrom  that  the  number  of  inhabit- 
ants  in  Centralia  in  June,  1907,  was  1,905. 
Relator  objected  to  the  introduction  of  all 
evidence  relating  to  the  last  census,  on  the 
following  ground:  "It  was  not  official  because 
not  in  conformity  with  section  589oa  [Laws  of 
1906,  p.  80  (Ann.  St  1900,  p.  2991)],  and  the 
board  of  aldermen  rejected  the  report  as  in- 
complete. Hence  that  unofficial,  rejected  cen- 
sus was  not  admleaible  for  any  purpose,  and 
certainly  not  sufficient  to  overcome  the  legal 
census  of  1901." 

The  foregoing  sufficiently  states  the  perti- 
nott  facts,  findings,  and  exceptions  to  enable 
ns  to  decide  the  point  now  being  considered. 
Can  the  bonds  stand  on  the  census  of  1901? 
We  think  not,  because:  Section  5965,  in  the 
statutory  ctiarter  of  cities  of  the  fourth  class 
[article  S,  c.  91,  Rev.  St  1899  (Ann.  St  1906, 
p.  3009)],  provides  that:  "No  ordinance  shall 
be  passed  except  by  bllL  •  •  •  No  bill 
shall-become  an  ordinance  until  it  shall  have 
been  signed  by  the  mayor  or  person  exercising 
the  duties  of  the  mayor's  office,  or  shall  be 
passed  over  the  mayor's  veto,  as  hereinafter 
provided."  Section  5956,  Rev.  St  1899,  pro- 
vides that  every  bill  passed  by  the  board  of 
aldermen  and  presented  to  the  mayor  and  by 
him  approved  shall  become  an  ordinance,  and 
every  bill,  presented  as  aforesaid,  but  return- 
ed with  the  mayor's  objections  thereto,  shall 
stand  reconsidered.  It  further  points  out  a 
modus  operandi,  whereby  a  bill  passed  by  the 
board  of  aldermen  and  presented  to  the  mayor 
may  become  an  ordinance  over  the  mayor's 
objections,  and  that,  should  the  mayor  neglect 
or  refuse  to  sign  any  ordinance  presented  to 
him,  and  return  the  same  with  his  objections 
in  writing  by  a  certain  time,  the  same  shall 
become  a  law  without  his  signature.  Section 
6300,  Rev.  St  1899  (Ann.  St  1906,  p.  3147), 
relating  to  cities  with  special  charters,  ap- 
plies, by  express  legislative  enactment,  to  cit- 
ies of  the  fourth  class.  That  section  provides 
for  taking  a  census  by  "ordinance,"  or  by 
proclamation  of  the  mayor  if  the  board  of 
aldermen  fall  to  act  under  conditions  mention- 
ed in  the  section,  it  also  provides  that;  "Any 
person  taking  such  census  shall  make  a  re- 
turn thereof,  under  oath,  and  file  the  same 
with  the  said  derk,  and  if  such  census  is  tak- 
en *  *  *  all  courts  of  the  state  shall  take 
Judicial  notice  of  the  population  of  such  city 
or  town." 

In  1906  the  General  Assembly  amended  the 
statutory  charter  of  cities  of  the  fourth  class, 
by  adding  a  new  section  to  be  known  as  sec- 
tion 5895a,  supra  (Laws  1905,  p.  80).  That 
amendment  also  provided  for  taking  a  census 
by  ordinance,  and  for  the  appointment  of  cen- 
sus takers  by  the  Governor ;  and,  when  taken, 
the  result  Is  to  be  reported  to  the  council, 
q>read  upon  the  city  records,  and  a  copy  cer- 
tified by  said  clerk,  under  the  seal  of  the  city, 
and  filed  with  the  Secretary  of  State.  See- 
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tlon  5895a,  supra,  obviously  cannot  apply  to 
the  census  of  1901.  Obviously,  too,  the  census 
of  1907  was  not  taken  in  accordance  with  its 
provisions — this  In  sundry  particulars.  For 
example,  the  census  takers  were  not  appointed 
by  the  Governor,  and  the  result  was  not  can- 
vassed and  authenticated  as  required.  In 
our  opinion,  under  this  record,  the  census  of 
1901  was  also  a  nullity.  This  Is  so  because  it 
is  neither  shown  by  primary  or  secondary  evi- 
dence that  section  6300,  supra,  under  which  it 
was  taken,  was  complied  with  in  essential 
matters.  That  section  contemplated  an  ordi- 
nance. It  appears  from  the  evidence  in  the 
case  at  bar  that  the  original  ordinance  bill, 
if  any  ever  existed,  is  gone.  It  Is  not  shown 
there  was  a  bill,  but  the  minutes  may  be  con- 
strued as  indicating  a  bill,  and  that  it  Is  cop- 
ied in  the  Journal.  The  original  census  Is 
gone.  Let  it  be  assumed  there  was  a  census 
return  made,  and  that  it  is  lost.  Absent  a 
published  book  of  ordinances,  in  this  condition 
of  things  the  only  evidence  we  have  of  the 
terms  of  a  census  ordinance  In  1901  is  the 
minutes  of  the  council;  and  of  those  minutes 
It  may  be  truly  said  they  are  more  remarkable 
for  what  they  do  not  show,  than  for  what 
they  do.  For  example,  they  do  not  show  that 
the  ordinance  was  ever  presented  to  or  ap- 
proved by  the  mayor,  or  by  any  other  official 
authorized  to  sign  and  approve  it,  nor  do  they 
tend  to  show  that  the  bill  passed  by  the  coun- 
cil became  a  by-law  by  being  passed  over  the 
mayor's  objections,  nor  do  they  tend  to  show 
that  the  bill  as  passed  was  presented  to  the 
mayor  and  became  a  by-law  because  of  his 
nonaction.  Such  bill  could  only  become  an 
ordinance  under  sections  5965  and  5956,  supra, 
in  one  of  said  several  ways. 

The  general  doctrine  announced  In  a  line 
of  cases  is  that  provisions  of  the  statute  re- 
lating to  mere  form  in  the  passage  of  ordi- 
nances are  directory  only,  unless  the  statute 
expressly  or  Impliedly  declares  the  ordinance 
void  if  the  prescribed  form  be  not  pursued. 
(See  St.  Louis  v.  Foster,  52  Mo.  513,  and  a 
current  of  authority  flowing  from  that  case.) 
The  above  doctrine  may  be  allowed  to  cure 
some  of  the  Irregularities  shown  by  the  min- 
utes, but  it  is  not  broad  enough  to  cover 
irregularities  relating  to  the  absence  of  either 
primary  or  secondary  evidence  that  the  ordi- 
nance was  either  presented  to  (or  approved  by) 
the  mayor,  or  passed  over  his  objections,  or 
was  presented  to  him  and  became  a  by-law  by 
his  nonaction.  This  results  from  the  proposi- 
tion that,  when  the  mayor  of  a  city  of  the 
fourth  class,  as  here,  is  made  an  integral  part 
of  the  lawmaking  power,  his  concurrence  in 
legislative  action  is  essential  to  the  validity 
of  an  ordinance.  Elchenlaub  v.  St  Joseph, 
113  Mo.,  k>c.  cit  mi,  21  S.  W.  8,  18  L.  R.  A. 
590.  In  this  Instance  the  mayor  signed  the 
Journal,  but  this  act  was  a  mere  authentica- 
tion of  the  minutes  as  such,  and  It  Is  going 
too  far  to  say  that  a  signature  to  a  minute 
book  could  be  fairly  held  to  fill  the  office  of  an 
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oflScial  signature  to  an  ordinance,  as  contem- 
plated by  the  statute.  Graliam  t.  City  of 
Carondelet,  33  Mo.  262. 

If,  for  the  purposes  of  the  case,  we  Indulge 
the  hypothesis  that  (absent  primary)  secondary 
evidence  be  admissible  to  show  the  ordinance 
was  approved,  and  to  show  the  census  was 
taken  under  the  restraining  and  chastening 
Influence  of  an  official  oath,  and  if  (absoit 
primary)  secondary  evidence  be  permissible  to 
establish  a  formal  canvass  and  formulation 
of  the  census  returns,  then  such  evidence 
should  have  been  Introduced  as  the  best  ob- 
tainable. There  Is  no  such  proof  In  this  case 
worthy  of  the  name. 

It  Is  not  amiss  to  note  that  the  federal 
cmsns  was  taken  In  June,  1900.*  It  appears 
the  domestic  census  was  taken  six  or  seven, 
months  later.  The  federal  census  showed 
1.722  Inhabitants— all  sides  agree  to  that  It 
is  argued  the  domestic  census  showed  2,020 
Inhabitants,  an  Increase  of  300,  lacking  2,  in 
a  half-year.  It  has  t>een  said  that  an  appel- 
late court  ought  not  to  proceed  on  the  theory 
It  does  not  know  what  every  one  else  does 
know.  On  that  notion  we  ought  not  to  shut 
our  eyes  to  the  significance  of  figures,  in- 
dicating (in  the  absence  of  adequate  cause  for 
the  phenomena)  a  loose  screw  in  the  math- 
ematics of  a  census  taker,  putting  the  filght 
of  the  burden-bearing  and  traditional  stork 
so  constant,  so  fast,  and  so  successful  in  the 
good  city  of  Centralla  during  the  late  winter, 
spring,  and  early  summer  of  1901.  Not  only 
so,  but  it  is  only  by  the  most  shadowy  infer- 
ence that  the  returns  of  the  domestic  census 
taker  can  be  got  at.  True,  an  auditing  com- 
mittee was  appointed  to  audit  his  bill  at  two 
cents  a  head,  and  to  report  the  amount  due 
him.  This  committee  reiwrted,  and  it  is  on  its 
report  and  the  action  of  the  council  thereon 
(both  mere  incidents  of  the  question  In  hand) 
that  we  must  by  inference  deduce  a  canvass 
and  formulation  of  the  figures  of  the  census 
returns.  If  at  all.  It  would  seem  to  be  a 
travesty  on  the  law  to  elevate  this  shadowy 
Inference  Into  the  substance  of  a  census  re- 
turn. 

Official  actions  of  the  plain,  average  citizens 
composing  the  board  of  aldermen  of  cities  of 
the  fourth  class  are  not  to  be  viewed  hyper- 
critlcally.  They  are  entitled  to  every  reason- 
able Intendment  to  sustain  them.  This  court 
In  many  cases  has  shown  its  willingness  to  go 
a  great  ways  on  that  road.  But,  when  we  are 
asked  to  sustain  a  bond  Issue  of  $40,000  in  a 
small  dty,  already  indebted  in  the  rise  of 
$18,000,  every  step  leading  up  to  It  becomes 
one  to  be  Judicially  viewed  with  solicitude  and 
Jealousy.  If  the  bonds  bad  been  is.sned  and 
put  In  circulation,  so  that  the  rights  of  in- 
nocent holders  were  at  stake,  another  question 
might  be  here.  In  snob  case  it  might  take  a 
pound  of  cure.  But  this  is  an  application  for 
a  peremptory  writ  of  mandamus.  The  object 
of  the  writ  in  this  case  is  to  force  open  the 
door  to  the  circulation  of  those  bonds.  Now, 
It  Is  settled  law  that  a  writ  of  mandamus  does 


not  go  as  of  course.  Being  a  discretionary 
writ,  it  goes  only  in  the  sound  discretion  of 
the  court — a  discretion  to  be  ■oundiy  ex- 
ercised. So  that  we  have  a  case  in  which  the 
ounce  of  prevention   doctrine   Is  not  amiss. 

It  is  argued  by  learned  counsel  that  Cen- 
tralla, after  the  census  of  1001,  acted  on  the 
theory  it  had  2,000  souls  in  Issuing  dramshop 
licenses.  It  Is  argued  that  such  census  was 
taken  for  dramshop  purposes.  Of  this  argu- 
ment it  may  be  said  that  what  the  needs  or 
rights  of  Centralla  may  be  In  a  dramshop  way 
we  need  not  decide  In  this  case;  but  we  have  no 
hesitancy  in  deciding  and  do  decide  that,  even 
though  the  city  treated  its  dramshop  census 
as  suffici^t  for  dramshop  purposes,  as  argued 
(of  which  there  is  not  a  scintilla  of  evidence), 
yet  there  is  still  room  for  a  court  of  justice  to 
hold  that  such  dramshop  census  as  exists  in 
Centralla  was  not  sufficient  for  a  l>ond  issue. 
The  census  ordinance  of  1907,  if  good  for 
nothing  else,  serves  to  indicate  that  at  one 
time  ttte  strong  impression  of  the  city  fathers 
ran  the  same  way. 

2.  The  only  valid  census  before  us  is  the 
federal  census.  Under  that  the  bonds  could 
not  be  issued.  In  that  view  of  the  case,  other 
points  briefed  and  argued  by  counsel  are  not 
reached,  and  may  be  reserved. 

The  alternative  writ  of  mandamus  is  quash- 
ed. The  peremptory  writ  Is  denied.  All  con- 
cur. 


STATE  V.  HARP  et  al. 

(Supreme  Court  of  Missonri,   Division  No.  2. 

March  17.  1908.) 

1.  Cbtuinai.  Law— AppEAir— Waiveb  op  Ob- 
jections Not  Made  in  Loweb  Coubt. 

Where  defendants  in  a  prosecution  for  vio- 
lating tlie  local  option  law  tail  to  object  in  the 
lower  court  to  the  publisher's  certificate  of  the 
publication  of  notice  of  the  result  of  the  local 
option  election,  because,  through  a  clearly  cleri- 
cal error,  one  date  of  publication  was  stated  to 
be  "September,"  instead  of  "October,"  they  can- 
not  urge  the  objection  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  !§  2819,  2639,  2640.1 

2.  INTOXICATINO    LiQUOBS— CORSTITtTnONAtl- 

TT  OP  Acts— Local  Option. 

The  local  option  law  (Bev.  St  1899.  c.  22. 
art.  3:  Ann.  St  1906,  pp.  1733-1740)  is  con- 
stitutional. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  16.] 

Appeal  from  Circuit  Court  Stone  County : 
John  T.  Moore,  Judge. 

J.  T.  Harp  and  another  were  convicted  of 
violating  the  local  option  law,  and  appeal. 
Affirmed. 

G.  W.  Thomberry  and  J.  W.  (Jeorge,  for 
appellants.  The  Attorney  General  and  Frank 
Blake,  for  the  State. 

GANTT,  J.  On  September  10,  1906.  the 
prosecuting  attorney  of  Stone  county  filed  an 
Information,  duly  verified,  against  the  defend- 
ants, diarging  that  in  September,  1906,  at 
said  county,  they  unlawfully  sold  and  dlspos- 


Digitized  by 


Google 


Mo.) 


STATE  T.  HARP. 


679 


ed  of  Intoxicating  and  fermented  liquors  in 
violation  of  the  act  of  the  General  AaBembly  of 
Missouri  approved  on  the  6th  day  of  April, 
1887,  commonly  -known  as  the  "Local  Option 
Law,"  being  artide  3  of  chapter  22  of  the  Re- 
vised Statutes  of  1899  (Ann.  St.  1906,  pp.  173»- 
1740)  of  said  state,  which  had  been  adopted 
and  was  In  force  within  the  county  of  Stone. 
In  due  time  the  defendants  were  duly  arraign- 
ed and  entered  their  plea  of  not  guilty.  A  Jury 
was  walTed,  and  the  cause  was  tried  to  the 
i-ourt  at  the  October  term,  1906,  and  they 
were  found  guilty  and  their  fine  assessed  at 
$300  each.  From  that  conviction  they  have 
iTppealed  to  this  court 

The  only  ground  upon  which  this  court  has 
Jurisdiction  of  the  cause  Is  that  defendants 
challenge  the  constltntionallty  of  the  local 
option  law.  Tlie  evidence  tended  to  show 
that  along  about  the  1st  of  September,  1006, 
the  defendants  were  running  what  was 
known  as  the  "Crane  Amusement  Club"  at 
the  town  of  Crane,  In  the  county  of  Stone. 
A  witness  testified  that  he  bought  $1  worth 
of  coupons  from  the  defendants,  for  which 
be  obtained  beer.  The  clubhouse  consisted 
of  two  rooms,  with  a  partition  about  the 
middle.  There  was  a  door  In  the  partition, 
which  was  locked,  and  the  witness  knocked 
on  this  door  and  was  admitted  Into  the  inner 
room,  in  which  there  was  located  a  regular 
bar  such  as  is  ordinarily  found  in  a  barroom 
or  dramshop.  He  found  the  two  defendants 
and  some  others  In  this  back  room  after  he 
bad  been  admitted.  He  presented  his  coupon 
and  received  beer  therefor.  Both  the  defend- 
ants were  In  there,  and  were  dispensing  liq- 
uorB  to  their  customers.  The  records  of  the 
county  court  of  Stone  county  were  offered  in 
evidence,  by  which  It  appeared  that  on  Au- 
gust 7,  190S,  a  petition  signed  by  over  one- 
tenth  of  the  qualified  voters  of  Stone  county 
was  filed  In  the  county  court,  praying  for  an 
election  to  determine  whether  or  not  Intoxi- 
cating liquors  should  be  sold  in  said  county. 
An  order  was  made  by  the  court  In  due  form 
directing  that  a  special  election  be  held  on 
September  5,  1905 ;  notice  of  the  election  to 
be  given  by  publication  in  the  Crane  Chron- 
icle for  four  consecutive  weeks.  This  notice 
was  In  all  respects  regular  and  sufSclent. 
Judges  and  clerks  were  duly  appointed  for 
the  said  election,  and  on  the  18th  day  of  Sep- 
tember, the  county  clerk  called  to  his  assist- 
ance two  Justices  of  the  peace,  who  examined 
and  passed  upon  the  returns  of  said  election, 
from  which  it  api)eared  that  there  were  414 
votes  for  the  sale  of  Intoxicating  liquors  In 
Hald  county  and  776  votes  against  the  sale 
of  intoxicating  liquors  In  said  county,  and 
there  was  a  majority  of  352  votes  against  the 
sale.  A  special  term  of  the  county  court  was 
dnly  called  for  October  4,  1905,  at  which  the 
result  of  the  election  was  reported  to  the 
conrt  and  an  order  duly  made  that  the  re- 
•mlt  of  said  election  be  published  In  the  Crane 
Chronicle,  the  same  newKpaper  In  which  the 


original  notice  of  the  special  election  had 
been  published,  for  four  consecutive  weeks. 
It  appeared  from  the  affidavit  of  the  publish- 
er of  this  paper,  attached  to  a  copy  of  the 
notice  under  the  hand  and  seal  of  the  clerk 
announcing  the  result  of  the  said  election, 
that  he  published  It  five  consecutive  wedts 
in  said  newspaper,  the  last  Insertion  whereof 
was  November  10,  1905. 

The  only  objection  to  the  proof  of  the  pub- 
lication of  this  result  Interjwsed  by  the  de- 
faidants'  counsel  was  that  it  was  not  ordered 
published  by  the  cotmty  court,  or  anybody 
having  authority  so  to  do,  which  objection 
was  overruled  and  exceptions  saved.  This 
objection  was  evidently  without  merit,  be- 
cause the  record  of  the  county  court  distinct- 
ly shows  that  notice  of  the  result  of  said 
special  election  was  ordered  published  in 
the  Oane  Chronicle,  a  weekly  newspaper 
published  in  said  county  and  state,  being  the 
same  newspaper  In  which  the  notice  of  said 
special  election  had  been  published.  In  this 
court  for  the  first  time  the  defendants  attack 
the  certificate  of  the  publisher,  on  the  ground 
that  it  did  not  show  that  the  four  insertions 
had  been  properly  made;  but  no  objection 
was  made  when  this  certificate  and  affidavit 
was  offered  In  evidence,  and  it  Is  too  late  to 
make  it  for  the  first  time  in  this  court  The 
objection  Ui  evidently  based  upon  the  fact 
that  the  word  "September"  Is  Inserted  oppo- 
site the  insertion  of  the  second  date  of  the 
publication;  but  the  court  evidently  found 
that  this  was  simply  an  inadvertence,  and, 
had  such  objection  been  made  at  the  time, 
other  evidence  could  readily  have  been  intro- 
duced to  have  shown  this  clerical  mistake. 
The  order  of  the  court  requiring  notice  of  the 
result  of  the  local  option  election  held  on  Sep- 
tember 15,  1905,  to  be  published,  was  not 
made  until  October  4,  1905,  and  the  first  in- 
sertion was  the  13th.  We  are  not  to  ascribe 
to  the  court  or  clerk  such  a  nonsensical  act 
as  the  publication  of  the  result  of  an  election 
two  days  before  It  was  held.  Besides,  when 
the  affidavit  of  the  printer  is  considered  that 
the  publications  were  made  five  weeks  con- 
secutively, the  last  on  November  10,  1905, 
the  clerical  mistake  In  using  the  word  "Sep- 
tember" opposite  the  second  Insertion  be- 
comes  perfectly  apparent,  and  the  court  was 
fully  Justified  In  finding  all  the  publications 
were  made  In  October  and  November,  1905, 
and  could  not  have  been  made  In  September. 
Had  such  an  objection  been  called  to  the  at- 
tention of  the  circuit  court,  doubtless  the  files 
of  the  paper  could  have  been  produced,  and 
the  proof  of  the  notice  fully  established,  not- 
withstanding the  careless  form  of  the  affida- 
vit 

As  to  the  point  raised  as  to  the  constitu- 
tionality of  the  local  option  law,  it  must  suf- 
fice to  say  that  it  has  been  held  constitution- 
al by  this  court  In  numerous  cases,  begin- 
ning with  State  ex  rel.  Maggard  v.  Pond,  93 
Mo.  606,  6  S.  W.  4t>9,  down  to  and  including 
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State  T.  Handler,  178  Mo.  38,  76  S.  W.  881, 
and  it  Is  no  longer  an  (^oi  question  In  this 
court 

It  follows  that  there  is  no  error  In  the  rec- 
ord, and  the  Judgment  is  aflanued. 

FOX,  P.  J^  and  BURG£:S8,  J.,>concur. 


STATE  V.  FIELDER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1908.    Rehearing  Denied  Manih 

17,  1906.) 

1.  Elkctiohs—Offknses— Indictment. 

Under  Sesa.  Acts  1903,  p.  159  (Ann.  St 
1906,  f  2120k),  one  clause  of  which  makes  it  a 
felony  for  any  person  to  falsely  and  fraudulent- 
ly attempt  or  offer  to  vote  in  and  upon  any 
name  not  his  own,  or  who  shall  attempt  to  vote 
upon  the  name  of  any  other  person  living  or 
dead,  an  indictment  need  not  allege  that  the 
peraon  whom  defendant  represented  himself  to 
be  was  at  the  time  a  voter. 

[EJd.  Note. — For  cases  in  point  see  Cent.  Dig. 
VOL  18,  Elections,  {  358.] 

2.  Same— Statutoby  Fbovisions. 

Seas.  Acts  1903,  p.  159  (Ann.  St  1906,  | 
2120k),  making  it  a  felony  for  any  person  to 
falsel^  and  fraudulently  attempt  or  offer  to 
vote  in  and  upon  a  name  not  his  own,  is  com- 
plete within  itself,  and  is  not  in  any  way  con- 
trolled by  or  in  conflict  with  Rev.  St.  1899,  f 
2360  (Ann.  St  1906,  p.  1453),  relating  to  at- 
tempts to  commit  offenses. 

3.  Indictment  and  Infobmatiom— Dupucitt 
—Offenses  Against  Elections. 

An  indictment,  under  Sess.  Acts  1903,  p. 
159  (Ann.  St  1906,  §  2120k),  making  it  punish- 
able for  any  person  to  attempt  or  offer  to  vote 
in  or  upon  any  name  not  bis  own,  or  to  at- 
tempt to  vote  in  or  upon  the  name  of  any  other 
person,  living  or  dead,  is  not  duplicitous,  though 
such  offenses  are  charged  in  the  conjunctive. 

[Ed.  Note. — For  cases  in  point,  see  C<!nt.  Dig. 
vol.  27,  Indictment  and  Information,  {}  334- 
336.] 

4.  Elections  —  Offenses  —Pbosecution— Is- 
sues—Pboof  AND  Vabiance. 

In  a  prosecution  under  Sess.  Laws  1903, 
p.  159  (Ann.  St  1906,  §  2120k),  the  mere  fact 
that  the  indictment  alleges  that  the  pe^^jon  im- 
personated by  defendant  was  then  living  did  not 
make  it  material  or  necessary  to  be  proven. 

5.  Same— Evidence— Pbesumptions. 

In  a  prosecution  for  impersonating  another 
at  an  election,  where  the  official  registration 
book  shows  that  the  person  impersonated  was 
registered  for  the  election,  it  will  be  presumed 
that  he  was  still  alive  at  the  time  of  the  elec- 
tion. 

6.  Same— Attempt  ob  Offer  to  Vote. 

One  accused  of  illegally  "offering  and  at- 
tempting" to  cast  a  ballot  and  to  vote  illegally 
cannot  be  convicted,  where  it  is  shown  that  he 
did  not  procure  a  ballot  or  have  one  in  bis  pos- 
session, but  that  he  merely  appeared  before  the 
judges  of  election  and  said  be  wanted  to  vote, 
and  impersonated  one  whose  name  appeared  in 
the  registration  book. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  |  338.] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  Williams,  Judge. 

George  W.  Fielder,  alias  William  Fielder, 
was  convicted  of  attempting  and  offering  to 
rote  in  a  name  not  bis  own,  and  be  appeals. 
Reversed. 


S.  S.  Bass  and  A.  Hochdoerfer,  for  appel- 
lant The  Attorney  General  and  F.  Q.  Fer- 
ris, for  the  State. 

BURGESS,  J.  On  the  20th  day  of  Novem- 
ber, 1906,  the  grand  jury  of  the  city  of  St 
Louis  returned  an  indictment  against  the  de- 
fendant, charging  him,  in  two  counts,  with 
attempted  fraudulent  voting  in  the  Eighth 
precinct  of  the  Fourth  Ward,  In  said  city,  at 
the  general  election,  held  on  the  6th  day  of 
November,  1906.  At  the  February  term, 
1906,  of  the  circuit  court  of  said  city  the  de- 
fendant filed  a  motion  to  quash  the  indict- 
ment which  was  overruled;  and,  the  state 
electing  to  try  the  defendant  on  the  second 
count  of  the  Indictment,  which  charged  the 
defendant  with  attempting  and  offering  to 
vote  In  and  upon  a  name  not  his  own,  the 
defendant  was  put  upon  trial,  convicted,  and 
his  punishment  assessed  at  imprisonment  in 
the  penitentiary  for  the  term  of  two  years. 
After  filing  motions  for  new  trial  and  in  ar- 
rest, which  were  overruled,  the  defendant  ap- 
pealed. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  there  was  a  general  elec- 
tion on  the  6th  day  of  November,  1906,  and 
that  on  said  day,  in  each  ward  and  precinct 
in  the  city  of  St  Louis,  Mo.,  there  was  a  gen- 
eral election,  held  for  the  choice  and  election 
of  certain  state  officers  of  this  state  and  cer- 
tain officers  of  said  city.  In  the  Eighth 
precinct  of  the  Fourth  Ward  of  said  city  the 
voting  place  was  at  No.  501  N.  Fourteenth 
street  and  was  in  charge  of  and  conducted 
by  certain  election  ofllclals,  among  whom 
were  Eugene  A.  Oulvey,  John  ZImmer,  and 
William  Oldwell,  as  Judges,  and  Otto  Prlesa, 
as  clerk  of  election.  For  use  in  said  election 
said  election  officials  were  provided  with  and 
had  the  official  registration  book  from  the 
election  commissioners'  office,  also  a  copy 
thereof,  for  said  precinct,  in  which  were 
written  the  names  of  all  persons  registered 
as  electors  of  said  precinct  as  also  the  place 
of  residence,  color,  age,  nativity,  length  of 
time  in  precinct  and  in  the  city  and  state  of 
each  of  such  registered  electors,  and  In  said 
original  book  was  also  the  signature  of  each 
person  registered.  There  was  no  registration 
for  said  election  in  said  precinct  after  Sep- 
tember 20,  1906.  In  said  registration  book 
appeared  the  name  and  signature  of  one 
George  Fielder,  described  as  residing  at  1517 
Washington  avenue,  39  years  of  age,  a  native 
of  Missouri,  by  avocation  a  clerk,  resident 
three  months  In  the  precinct  and  two  years 
in  the  city  and  state.  It  appeared  in  evi- 
dence that  said  No.  1517  Washington  avenue 
was  a  rooming  house,  kept  by  a  Mrs.  White, 
and  that,  for  a  period  of  five  or  six  weeks, 
from  the  first  week  in  August  to  about  the 
middle  of  September,  1906,  one  George  W. 
Fielder  roomed  there,  but  was  not  a  roomer 
at  said  house  after  said  period  of  time,  nor 
on  said  6th  day  of  November,  1906,  and  that 
defendant  bad  not  roomed  there,  and  was  c«C 
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tbe  George  W.  Fielder  who  had  roomed  at 
■aid  house.  Shortly  after  As.  o'clock,  In  tbe 
afternoon  of  said  election  day,  defendant 
appeared  at  said  voting  place  In  aald  Eighth 
precinct  of  the  Fourth  Ward  of  eald  city,  and 
approached  said  Judges  of  election,  and,  In 
response  to  a  question  of  Mr.  Oulvey,  stated 
that  his  name  was  Fielder,  and  that  he  re- 
dded at  1517  Washington  avenue.  Mr.  Oul- 
vey turned  to  the  original  registration  book, 
wherein  he  found  the  name  Oeorge  Fielder, 
and  then  asked  the  defendant  questions  as  to 
his  age,  nativity,  avocation,  place  of  resi- 
dence, etc.,  to  each  and  all  of  which  que»v 
tlons  defendant  responded  In  accordance  with 
the  entries  In  said  registration  book  oppo- 
site the  name  George  Fielder,  except  that  ho 
gave  his  name  as  Will  or  William  Fielder. 
Whereupon  Mr.  Oulvey  said  to  defendant  that 
the  book  showed  the  name  of  but  one  Field- 
er, and  that  the  first  or  Christian  name  was 
George.  The  defendant  replied  that  his  name 
was  George  W.  Fielder.  Mr.  Oulvey  requir- 
ed defendant  to  write  his  name  on  a  slip  of 
paper,  and  Immediately  compared  defend- 
ant's signature  with  the  signature  of  "Oeorge 
Fielder"  In  the  original  registration  book, 
and  found  that  there  was  no  resemblance  be- 
tween them.  He  so  Informed  the  defendant, 
and  that,  so  far  as  he  was  concerned,  he 
conld  not  vote,  and  then  gave  the  slip  of 
paper  with  defendant's  signature  thereon  to 
Mr.  ZImmer,  an  associate  judge  of  election 
sitting  near  him.  Mr.  Caldwell,  another 
Judge  of  election,  then  took  up  the  conversa- 
tion with  defendant.  The  defendant  told  Mr. 
Caldwell  that  he  had  been  living  for  about  a 
year  at  1517  Washington  avenue,  and  that 
the  house  was  run  by  a  man  named  Barton. 
Caldwell  informed  him  that  he  (Caldwell) 
had  been  rooming  at  that  house  for  over  two 
years,  and  that  it  was  run  by  a  landlady  for 
nearly  two  years,  and  told  him  to  bring  his 
landlady  to  identify  him  If  he  wanted  to 
vote.  Defendant  then  started  to  leave,  but 
was  arrested  outside  the  door  by  a  police 
officer,  on  request  of  one  of  said  election  of- 
ficers. Otto  Prless,  election  clerk,  testified 
that  defendant,  on  presenting  himself  before 
the  election  Judges,  and  In  his  conversation 
with  Mr.  Oulvey,  said  "that  he  wanted  to 
vote."  However,  neither  Oulvey  nor  ZImmer 
were  willing  to  testify  that  defendnat  said 
that  be  wanted  to  vote,  or  that  he  offered  to 
vote.  Mr.  Caldwell  testified  that  the  defend- 
ant "Insisted  on  voting,"  but  on  cross-ezaml- 
satlott  he  stated  that  his  station  was  near  the 
door  of  the  voting  place,  that  he  did  not  hear 
what  tbe  defendant  said  to  Mr.  Oulvey,  and 
would  not  say  that  defendant  said  to  Mr. 
Oulvey  that  he  wanted  to  vote.  Several 
police  officers  testified  that  defendant,  at  the 
time  of  the  trial,  and  from  tbe  month  of  July, 
1906,  was  running  a  saloon  at  719  High 
street,  in  tbe  city  of  St.  Louis,  under  the 
name  of  William  Roberts,  that  he  was  known 
by  that  name,  and  that  his  general  reputa- 
tion for  honesty  was  good.    The  slip  of  pa- 


per on  which  the  defendant  had  written  his 
name  for  comparison  with  the  signature  of 
"George  Fielder"  in  the  registration  book 
was  identified  and  Introduced  in  evidence,  as 
was  also  the  registration  book,  and  both 
were  submitted  to  the  Jury  for  examination. 
There  was  no  evidence  offered  by  the  de- 
fendant At  the  close  of  the  state's  case  de- 
fendant asked  for  an  instruction  In  the  na- 
ture of  a  demurrer  tb  the  evidence,  which 
was  refused  by  the  court,  and  defendant  ex- 
cepted. 

On  the  21st  day  of  February,  1907,  the  de- 
fendant filed  a  motion  to  quash  the  indict- 
ment upon  various  grounds,  but  it  will  only 
be  necessary  to  pass  upon  such  of  them  as  are 
insisted  upon  in  the  brief  of  defendant  The 
Indictment  Is  drawn  under  Sess.  Acts  1903, 
p.  159  (Ann.  St  1906,  2120k),  the  count  Of 
the  indictment  under  which  the  defendant 
was  convicted  being  as  follows:  "And  the 
grand  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present:  That  on  the  6th 
day  of  November,  1906,  at  the  city  of  St. 
Louis  aforesaid,  and  in  each  ward  and  elec- 
tion precinct  of  said  city  of  St  Louis,  a  gen- 
eral election  was  had  and  held,  pursuant  to 
the  Constitution  and  laws  of  the  state  Of  Mls- 
isourl,  for  the  choice  and  election  of  certain 
state  officers,  to  wit,  for  the  election  of  two 
Judges  of  the  Supreme  Court,  superintendent 
of  public  schools,  railroad  and  warehouse 
commissioner,  representatives  in  Congress, 
state  senators,  representatives  In  the  state 
Legislature,  .four  Judges  and  a  clerk  of  the 
circuit  court  of  said  city  of  St  Louis,  of  a 
Judge  of  the  probate  court  of  said  city  of  St 
Louis,  of  a  clerk  of  the  circuit  court  for  crim- 
inal causes  of  said  city  of  St.  Louis,  of  a 
Judge,  a  cleik,  a  prosecuting  attorney,  and  an 
assistant  prosecuting  attorney  of  the  court  of 
criminal  correction  of  said  city  of  St.  Louis, 
of  a  sheriff,  a  coroner,  a  recorder  of  deeds, 
and  a  license  collector  of  the  said  city  of 
St  Louis,  and  for  a  Justice  of  the  peace  and 

a  constable  for  Justice  of  the  peace 

district  of  said  city  of  St  Louis;  and  that 
then  and  there  the  name  of  George  Fielder 
appeared  on  the  official  registers  and  books  of 
registration  of  the  Eighth  Election  Precinct 
of  the  Fourth  Ward  of  said  city  of  St  Louis, 
which  said  name  of  (Jeorge  Fielder  then  and 
there  purported  to  be  the  name  of  a  duly 
registered  voter  and  elector,  and  then  and 
there,  on  the  6th  day  of  November,  1906,  at 
the  city  of  St  Louis,  at  the  said  general  elec- 
tion, one  George  W.  Fielder,  alias  William 
Fielder,  did  appear  at  the  polling  place,  at 
the  said  Eighth  Election  Precinct  of  the  said 
Fourth  Ward  at  said  city  of  St  Louis,  before 
the  duly  appointed,  qualified,  and  acting  Judg- 
es and  clerks  of  election  within  and  for  the 
said  election  precinct  of  said  ward,  and  did 
then  and  there  falsely,  fraudulently,  and  fe- 
loniously Impersonate  said  George  Fielder 
(whose  name,  then  and  there,  appeared  on 
said  official  registers  and  books  of  registration 
as  aforesaid),  and  did  then  and  there  falsely. 
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fraudulently,  and  feloniously  apply  for  a  bal- 
lot, in  and  upon  a  name  not  bis  own,  and  in 
and  upon  the  name  of  another  i)erson  then 
and  there  living,  to  wit,  on  the  said  name  of 
George  Fielder,  and  did  then  and  there  false- 
ly, fraudulently,  and  feloniously  offer  and  at- 
tempt to  cast  said  ballot  and  to  vote  at  the 
said  general  election,  and  for  the  officers 
aforesaid,  in  and  upon  a  name  not  his  own, 
and  in  and  upon  the  name  of  another  person 
living,  to  wit,  on  the  said  name  of  George 
Fielder,  then  and  there  appearing  on  the  offi- 
cial registers  and  books  of  registration  of  said 
election  precinct  as  aforesaid,  contrary  to  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

It  is  said  that  the  indictment  is  fatally  de- 
fective because  It  does  not  allege  that  the  per- 
son whom  defendant  represented  himself  to 
be  was  at  the  time  a  "voter."  The  indictment, 
however,  is  not  drawn  under  that  clause  of 
the  statute,  but  under  that  clause  which 
makes  it  a  felony  for  any  person  to  falsely 
and  fraudulently  attempt  or  offer  to  vote  in 
and  upon  any  name  not  his  own,  or  who  shall 
attempt  to  vote  upon  the  name  of  any  other 
person,  living  or  dead.  There  are  several  dis- 
tinct offenses  named  in  and  embraced  by  this 
section  of  the  statute,  the  violation  of  any 
one  of  which,  without  reference  to  any  other, 
may  form  the  basis  for  a  criminal  prosecu- 
tion. The  Indictment  charges  the  defendant 
with  attempting  to  vote  in  and  upon  a  name 
not  his  own,  and  in  and  upon  the  name  of  an- 
other person  living,  to  wit,  George  Fielder, 
whose  name  was  on  the  books  of  registration. 
It  may  be  conceded,  as  contended  by  defend- 
ant, that  the  pleader  Intended  to  charge  the 
defendant  with  an  attempt  to  vote  in  the 
name  of  said  George  Fielder ;  but  we  do  not 
admit  the  contention  that  it  was  necessary  to 
the  validity  of  the  act  of  the  Legislature,  or 
Its  efficacy,  that  it  should  set  forth  in  minute 
detail  everything  that  a  person  attempting  to 
vote  should  do,  or  the  acts  constituting  an  at- 
tempt, as  every  voter  or  person  who  attempts 
to  vote  knows  what  the  statute  means  when 
it  says  "any  person  who  shall  attempt  or  of- 
fer to  vote  in  or  upon  the  name  of  any  per- 
son," etc.,  shall  be  adjudged  guilty  of  a  felony. 
The  act,  as  respects  the  offenses  therein  nam- 
ed, is  complete  within  itself,  and  Is  not  in 
any  way  controlled  by  or  in  conflict  with 
secUon  2360,  Rev.  St.  1899  (Ann.  St.  1906,  p. 
1453).  Nor  do  we  think  the  Indictment  dupllc- 
itous,  as  contended.  While  the  statute  makes 
it  a  felony  for  any  person  to  attempt  or  offer 
to  vote  in  or  upon  any  name  not  his  own,  or 
to  attempt  to  vote  in  or  upon  the  name  of  any 
other  person,  living  or  dead,  the  two  phrases 
mean  practically  the  same  thing,  and  are  not 
incongruous;  and  the  indictment  is  not  bad 
because  the  offenses  are  charged  In  the  con- 
junctive. Bishop  says :  "If,  as  is  common  In 
legislation,  a  statute  makes  it  punishable  to 
do  a  particular  thing  specified,  'or'  another 
thing,  'or'  another,  one  commits  the  offense 
who  does  any  one  of  the  things,  or  any  two. 


or  more,  or  all  of  them.  And  the  indictmeat 
may  charge  him  with  any  one,  or  with  any 
large  number,  at  the  election  of  the  pleader, 
employing,  if  the  allegation  is  of  more  thaji 
one,  the  conjunction  'and'  where  'or'  occora 
In  the  statute.  The  rule,'  It  was  once  ob- 
served, 'is  undoubtedly  limited  in  its  applica- 
tion to  cases  where  the  offenses  created  in  a 
statute  are  not  repugnant'  And  whatever  be 
the  form  of  the  all^atlon,  the  proofs  need 
sustain  only  so  much  of  It  as  constitutes 
a  complete  offense."  Bishop  on  Statutory 
Crimes  (3d  Ed.)  g  244. 

Defendant  further  contends  that  the  indict- 
ment is  bad  because  It  does  not  charge  that 
George  W.  Fielder,  alias  William  Fielder,  was 
given,  or  that  the  Judges  of  election  delivered 
to  him,  or  that  be  received,  a  ballot,  without 
which  he  could  not  attempt  to  vote.  This 
statute  Is  not  leveled  at  the  fraudulent  ob- 
taining of  a  ballot,  and  it  Is  only  by  way  of 
Inducement  that  the  Indictment  alleges  that 
the  defendant  falsely,  fraudulently,  and  felo- 
niously applied  for  a  ballot,  which  be  did 
thereafter  falsely  and  fraudulently  offer  and 
attempt  to  cast  and  to  vote  at  said  election. 
But  the  defendant  did  not  procure  a  ballot, 
and,  hence  could  not  "offer  and  attempt  to 
cast  said  ballot,"  as  alleged  in  the  indictment. 
At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  Instruct  the  Jury  that,  un- 
der the  law,  the  evidence,  and  the  Indictment, 
they  must  find  the  defendant  not  guilty,  which 
the  court  declined  to  do,  and  the  defendant 
saved  an  exception.  Defendant  now  insists 
that  the  court  erred  in  refusing  said  instruc- 
tion, because  the  indictment  does  not  allege 
that  the  person  whom  It  alleges  was  imper- 
sonated was  a  "voter"  on  the  6th  day  of 
November,  1906.  As  we  have  already  Intimat- 
ed, it  was  unnecessary  to  make  such  allega- 
tion in  the  Indictment,  as  it  is  not  bottomed 
on  that  clause  of  the  statute,  and  it  necessari- 
ly follows  that  the  state  was  not  bound  to 
prove  that  fact  upon  the  trial. 

Another  contention  is  that  the  state  failed 
to  prove  that  the  person  alleged  to  have  been 
Impersonated,  to  wit,  George  Fielder,  was 
alive  on  the  6tb  day  of  November,  1906,  as 
alleged  in  the  indictment.  But  it  makes  no 
difference,  under  the  statute,  whether  the  per- 
son in  or  upon  whose  name  defendant  attempt- 
ed to  vote  was  living  or  dead  at  that  time, 
and  the  mere  fact  that  the  indictment  al- 
leges that  George  Fielder  was  then  living  did 
not  make  it  material  or  necessary  to  be  prov- 
en. Besides,  the  official  registration  book 
showed  that  said  George  Fielder  was  regis- 
tered for  that  election;  and,  having  been 
alive  at  that  time,  the  presumption  will  be  in- 
dulged, nothing  appearing  to  the  contrary, 
that  he  was  still  alive  at  the  time  of  the  elec- 
tion. 

The  first  instruction  given  for  the  state  is 
claimed  to  be  erroneous,  upon  the  ground  that 
there  was  no  evidence  upon  which  to  base  It 
It  submits  to  the  Jury  the  question  as  to 
whether  the  defendant  did  "attempt  or  offer 
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to  cast  a  ballot  and  vote."  The  terms  "offer" 
and  "attempt"  are  practically  the  same  in 
meaning.  One  of  the  definitions  giren  by  Mr. 
Webster  of  the  word  "offer"  Is  "attempt." 
Do  the  facts  in  evidence  sustain  the  charge 
that  the  defendant  offered  and  attempted  to 
rote,  and  was  there  any  evidence  upon  which 
to  base  said  instruction?  That  the  defendant 
was  guilty  of  fraudulently  applying  for  a  bal- 
lot in  the  name  of  one  George  Fielder,  with 
the  intention  of  casting  It  and  voting  in  said 
Fielder's  name,  may  be  true,  but  the  grava- 
men of  the  offense  with  which  the  defendant 
stands  charged  In  this  case  is  the  offering  and 
attempting  to  cast  said  ballot  and  to  vote  at 
said  general  election.  The  defendant  never 
procured  a  ballot,  or  bad  one  in  bis  posses- 
sion, and  hence  could  not  have  offered  or  at- 
tempted to  vote  upon  it  In  the  case  of  Mor- 
rison T.  Springer,  15  Iowa,  301,  there  Is  quot- 
ed, with  approval,  from  Chase  v.  Miller,  41 
Pa.  403,  the  following :  "To  'offer  to  vote'  by 
ballot  is  to  present  one's  self  with  proper 
qualifications,  at  the  time  and  place  appoint- 
ed, and  to  make  manual  delivery  of  the  ballot 
to  the  officers  appointed  by  law  to  receive  it. 
The  ballot  cannot  be  sent  by  mall  or  express, 
nor  can  it  be  cast  outside  of  all  Pennsylvania 
election  districts,  and  certified  Into  the  coim- 
ty  where  the  voter  has  his  domicile.  We  can- 
not be  persuaded  that  the  Constitution  ever 
contemplated  any  such  mode  of  voting,  and 
we  have  abundant  reason  for  thinking  that 
to  permit  it  would  break  down  all  the  safe- 
guards of  honest  suffrage.  The  Constitution 
meant,  rather,  that  the  voter,  in  propria  per- 
sona, should  offer  his  vote  in  an  appropriate 
election  district.  In  order  that  his  neighbors 
might  be  at  hand  to  establish  his  right  to 
vote  it  it  were  challenged,  or  to  challenge  if 
It  were  doubtful." 

Between  the  expression  of  the  defendant 
that  he  "wanted  to  vote"  and  an  offer  or  at- 
tempt to  vote  there  is  a  wide  difference.  The 
offer  and  attempt  contemplated  by  the  stat- 
ute must  be  manifested  by  acts  which  would 
result  in  the  consummation  of  the  particular 
offense  but  for  the  intervention  of  some  cir- 
cumstance independent  of  the  will  of  the  de- 
fendant The  defendant  did  not  ask  for  nor 
receive  a  ballot  Nor  did  be  go  before  the 
Judges  of  election  and  offer  or  attempt  to  vote 
in  any  way;  but,  when  he  appeared  before 
the  officers  holding  the  elections,  and  said  he 
"wanted  to  vote,"  they  t)eg;an  Interrogating 
him,  and  had  him  write  his  name  upon  a  slip 
of  paper,  and,  becoming  satisfied  that  he  was 
not  the  man  he  represented  himself  to  be, 
they  at  once  liad  him  placed  under  arrest 
There  was  an  absence  of  evidence  that  the 
defendant  attempted  or  offered  to  cast  a  bal- 
lot and  vote  in  the  name  of  any  i)erson  whom- 
soever, for  which  reason  our  conclusion  Is 
that  said  first  Instruction  is  erroneous,  and 
should  not  have  been  given. 

The  judgment  Is  reversed,  and  the  cause 
remanded.     All  concur. 


DAVIDSON  V.  ST.  LOUIS  TRANSIT  CO. 
(Supreme  Court  of  Missouri.     Feb.  27,  1908.) 

1.  Dauages  —  Pebsonal  Injuries  —  Imp aik- 

MENT  OF  EABKING  CAPACITY. 

Submitting  to  the  jury,  in  a  personal  injury 
case,  as  one  of  the  elements  of  plaintiff's  dam- 
ages, "her  probable  impairment  of  earning  ca- 
pacity in  the  future,"  when,  though  the  peti- 
tion averred  that  prior  to  the  accident  plain- 
tifTs  earning  capacity  was  at  least  ?50  per 
month,  there  was  no  evidence  of  what  she  was 
able  to  earn  before  the  accident,  was  error,  the 
case  not  being  one  in  which  the  earning  capacity 
was  not  susceptible  of  proof,  and  the  submission 
to  the  jury  not  being  of  the  mere  personal  injury 
from  the  deprivation  of  the  power  to  work,  in- 
dependent of  the  pecuniary  benefits  labor  would 
confer. 

2.  Trial  —  Instructions  —  Assumption  of 
Pacts. 

It  was  not  error  to  assume,  in  instructions, 
facte  put  in  issue  by  the  answer,  where  the  ex- 
amination and  cross-examination  of  witnesses 
clearly  indicated  that  counsel  were  not  seriously 
dispating  the  existence  of  those  facts,  bnt  that 
both  parties  were  treating  such  facts  aa  being 
in  existence. 

[Ed.  Note.— For  cases  in  iraint,  see  Cent  Dig. 
vol.  46,  Trial,  §i  420-435.] 

3.  Cabbiers— Injuries  to  Passengers— Neg- 
ligence —  Limiting  Recovery  to  Neoli- 
OENCB  Alleged. 

■  Where  recovery  is  sought  on  the  ground  of 
specific  negligence,  alleged  in  the  petition,  that 
defendant  so  carelessly  and  negligently  operated 
its  cars  that  the  car  in  which  plaintiff  was  rid- 
ing was  caused  to  collide  with  another  car  of 
defendant,  the  court  should  limit  the  considera- 
tion of  the  jury  to  such  specific  negligence. 

4.  Damages— Personal  Injuries— Excessive 
Verdict. 

Evidence  In  an  action  for  personal  injuries, 
in  which  a  permanent  nervous  condition  was 
sought  to  be  shown,  held  insufficient  to  supi>ort 
a  verdict  of  $12,000. 

[B3d.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Damages,  j§  372-396.] 

Lamm,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court;    O'Neill  Ryan,  Judge. 

Action  by  Carrie  Davidson  against  the  St 
Louis  Transit  Company.  Judgment  for  plain- 
tiff. Defendant  appeals.  Reversed  and  re- 
manded for  new  trial. 

This  cause  is  now  pending  in  this  court  up* 
on  appeal,  on  the  part  of  the  defendant  from 
a  Judgment  of  the  circuit  court  of  the  city  of 
St  Louis  in  favor  of  the  plaintiff,  for  tbe  sum 
of  $12,000.  Plaintiff,  at  the  time  she  received 
the  injuries  complained  of  in  this  action,  was 
a  young  married  woman,  29  years  old,  and 
at  the  time  of  the  institution  of  this  suit  she 
was  still  imder  coverture.  Her  husband  died 
In  July,  1903,  pending  the  suit.  After  ids 
death  tbe  plaintiff  filed  an  amended  petition, 
which  charged  that  defendant  was  a  Mis- 
souri corporation,  engaged  as  a  common  car- 
rier of  passengers  by  operating  electric  cars 
on  the  streets  of  St  Louis,  and  more  par- 
ticularly on  double  tracks  on  Grand  avenue, 
which  latter  street  Intersected  with  Finney 
avenue;  that  on  September  4,  1002,  she  was 
riding  as  a  pay  passenger  on  one  of  defend- 
ant's Grand  avenue  cars,  and  was  entitled  to 
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a  Tery  bigh  degree  of  care  and  diligence  in 
being  carried  safely,  but  tbat  "defendant  so 
carelessly  and  negligently  conducted  itself 
that  a  car,  in  whlcb  plaintiff  was  riding,  was 
oaused  to  collide  with  anotlier  car  belonging 
to  defendant,  upon  Grand  avenue,  near  its 
Intersection  with  Finney  avenue,  whereby 
plaintiff  vr&B  thrown  down,  causing  serious 
injuries  to  ber  back,  arms,  legs,  hands,  kid- 
neys, spinal  cord,  nervous  system,  and  brain, 
and  also  causing  many  bruises,  wounds,  and 
contusions  upon  her  body,  head,  spinal  col- 
umn, abdomen,  breast,  and  limbs,  on  account 
of  which  said  several  injuries  plaintiff  has 
been  confined  to  her  bed  ever  since  said  in- 
juries, and  has  suffered  excruciating  physi- 
cal pain  and  mental  anguish,  and  will  in  all 
reasonable  probability  continue  to  suffer  such 
bodily  pain  and  mental  anguish  for  the  rest 
ot  her  life,  and  will,  during  the  remainder  of 
her  life,  remain  a  confirmed -invalid;  tbat  at 
the  time  said  injuries  occurred  and  this  suit 
was  begun,  plaintiff  was  a  married  woman, 
but  on  the  Ist  day  of  July,  1903,  her  husband 
departed  this  life,  and  she  Is  now  a  single 
person;  that  since  July  1,  1903,  she  has  in- 
curred, and  will  be  compelled  to  Incur  in  the 
future,  large  sums  of  money  for  medical  and 
surgical  treatment,  the  amount  whereof  she 
is  unable  to  ascertain,  and  that  she  has  been 
and  will  be  compelled  to  incur  large  sums  of 
money  for  medicines  and  nursing  on  account 
of  ber  said  injuries,  the  amoimt  whereof  she 
is  unable  to  state;  tbat  before  her  said  In- 
juries she  was  a  strong,  healthy,  vigorous 
person,  capable  of  earning  at  least  $50  per 
month,  and  would  and  could  have  earned 
that  sum  per  month  ever  since  July  1,  1903, 
and  in  the  future,  bad  she  not  been  injured 
as  aforesaid  by  the  said  negligence  of  the 
defendant,  and  that  her  loss  in  earnings,  oc- 
casioned by  her  said  injuries,  in  the  future 
will  equal  at  least  $600  per  year  for  the  re- 
maining part  of  her  life,  as  she  is  a  confirm- 
ed invalid,  and  from  the  nature  of  her  in- 
juries she  will,  In  all  reasonable  probability, 
never  be  better,  wherefore  plaintiff  says  she 
has  sustained  damages  in  the  sum  of  $30,000, 
for  which,  and  costs  of  suit,  she  prays  Judg- 
ment." The  answer  of  the  defendant  con- 
sisted of  a  general  denial. 

The  facts  developed,  at  the  trial  of  this 
cause,  on  behalf  of  the  plaintiff,  were  sutt- 
stantlally  as  follows:  On  September  4,  1902, 
plaintiff  was  a  passenger  on  a  north-bound 
car,  operated  by  defendant  on  Grand  avenue, 
returning  home  from  the  Delmar  race  track, 
alx)ut  six  o'clock  p.  m.  Defendant  had  two 
tracks  on  Grand  avenue,  one  for  north-bound 
cars,  and  the  other  for  south-bound  cars. 
Finney  avenue  intersects  Grand  avenue,  and 
a  track  ran  into  Grand  from  Finney  avenue, 
connecting  with  said  north-bound  track  by  a 
switch.  As  the  car  upon  which  the  plaintiff 
was  a  passenger  approached  Finney  avenue, 
another  car,  operated  upon  Grand  avenue  by 
defendant,  running  from  the  northern  to  the 


southern  part  of  tbe  city,  was  approaching 
Finney  avenue.  These  cars  were  running  at 
a  rapid  speed,  but  slowed  down  as  they  came 
to  the  Finney  avenue  crossing.  Both  cars 
"started  off  again,"  as  one  witness  describea 
it,  and  tbe  car  upon  which  the  plaintiff  was 
being  carried,  instead  of  continuing  north- 
ward, turned  on  the  Finney  avenue  switch 
westwardly,  and  collided  with  great  force 
with  tbe  south-bound  car  on  Grand  avenue, 
breaking  tbe  windows  and  somewhat  disar- 
ranging tbe  bodies  of  tbe  cars  on  tbe  trucks. 
The  car  plaintiff  was  on  was  heavily  loaded, 
and  she  and  many  others  were  standing  in 
tbe  aisle.  The  plaintiff  was  thrown  to  the 
floor  of  the  car  and  under  a  seat  of  the  car, 
and,  after  arising,  walked,  with  assistance,  to 
a  near-by  drug  store,  and  was  afterwards 
driven  to  ber  home  In  a  carriage. 

Tbe  plaintiff,  Carrie  Davidson,  testified,  in 
substance,  as  follows:  That  she  is  30  years 
old,  and  a  widow — her  husband  died  on  the 
Ist  day  of  July,  1903;  tbat  before  she  was 
hurt  she  enjoyed  tbe  best  of  health ;  that  she 
had  typhoid  fever  when  she  was  a  girl,  atwut 
16  years  old,  but  that  she  had  no  further 
serious  illness  that  confined  ber  to  ber  tied 
before  she  was  injured,  except  that  typhoid 
fever;  that  on  the  4tb  of  Septemtier  she  had 
been  to  the  Delmar  track,  took  an  Olive  street 
car,  paid  her  fare,  rode  east  to  Grand  avenue, 
then  took  a  Grand  avenue  car,  and  rode  north 
toward  her  home.  It  was  about  half-past  5 
or  6  in  the  evening  when  tbe  cars  collided. 
"I  was  thrown  to  the  floor  to  my  knees,  my 
stomach  and  abdomen  against  the  side.  I 
was  thrown  back  to  the  floor,  and  struck  my 
leg  violently  and  my  back,  my  left  hip,  and 
t)etween  my  shoulders  and  left  arm  and  back 
of  my  bead.  I  couldn't  get  up,  I  was  wedged 
under  tbe  seat,  with  my  head  pressed  to  my 
chest.  I  was  assisted  to  the  drug  store,  and 
placed  on  a  settee,  I  believe.  I  was  driven 
home  in  a  carriage."  Plaintiff  testified  that 
she  was  assisted  to  the  carriage,  but  did  not 
know  the  persons  who  assisted  her.  Her  hus- 
band took  her  out  riding  in  a  storm  buggy 
the  last  of  April  or  tbe  first  of  May,  1903; 
she  was  bolstered  up  with  pillows,  was  oat 
but  a  short  time.  Her  husband  and  mother 
assisted  her  down  the  stairs,  and  when  she 
got  back  her  mother  and  husband  assisted 
her  upstairs;  tbat  tbe  next  time  she  went 
out  of  the  bouse  after  she  was  injured  was  in 
July,  1903,  at  ber  husband's  funeral.  She 
was  carried  downstairs.  They  placed  pillows 
in  the  carriage  and  wrapped  ber  up.  After 
tbe  funeral  ber  two  brothers  carried  ber  up- 
stairs to  her  room.  Tbe  next  day  after  the 
accident  plaintiff  testified  that  she  suffered 
great  pain,  tbe  shock  and  Jar  having  caused 
flooding ;  that  she  was  suffering  pain  all  over 
body,  in  ber  abdomen,  baclc,  shoulders,  head, 
arms,  left  hip,  and  thigh,  and  that  her  wbol« 
body  ached;  that  she  continued  to  grow 
worse,  suffered  pain  all  over  ber  body;  hot 
irons  bad  to  be  put  to  ber  feet,  and  that  she 
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conld  not  raise  her  head.     "My  eyes,  my 
llmba,  my  whole  body  ached,  my  back,  ahonl- 
ders,  hlpa,  and  sides.    I  swelled  to  an  enor- 
mous size.    The  girth  of  my  body  was  twice 
the  size  It  would  have  been  In  Its  normal 
condition."    Being  Inquired  of  about  her  con- 
dition In  the  winter  of  1902-4)3,  she  repeated 
her  former  testimony,  ending  by  saying :  "My 
whole  body  ached."    Her  husband  bad  taken 
her  ont  In  the  air  two  or  three  times.    Once, 
In  June,  he  assisted  her  to  a  street  car,  and 
held  her  In  his  arms;  rode  down  town  and 
back,  and  was  carried  upstairs ;  that  her  swell- 
ing had  decreased  some,  but  she  was  still  suf- 
fering pain  In  different  parts  of  her  body; 
that  she  bad  spasms,  and  at  such  times  would 
suffer  excruciating  pain,  and  would  become 
unconscious  a  few  minutes,  and  her  whole 
body   ached;  that  her  body  would  become 
rigid,  and  after  effect  was  exhaustion,  and 
for  three  or  four  days  she  would  not  be  able 
to  move;  that,  after  her  last  trial  she  had 
been  confined  to  her  bed  for  days,  and  could 
not  raise  a  limb  or  move,  suffering  pain  all 
over  her  whole  body;  that  her  head,  back, 
and  stomach  were  cold;  that  she  had  no  use 
of  her  limbs,  they  refused  to  sustain   the 
weight  of  her  body.    "Before  you  were  hurt 
I  will  get  you  to  state  what  work  you  were 
able  to  do.    A.  First,  I  was  employed  as  a 
seamstress —    (Defendant's  counsel  objects  to 
this   testimony   as    Incompetent    under   the 
pleadings.)    The  Court :    Do  yon  say  that  un- 
der the  pleadings  her  right  to  recover  earn- 
ings Is  not  In  issue?    Is  that  your  position? 
Mr.  Jourdan:    No,  sir;  I  say  it  Is  Improper 
for  him  to  attempt  to  prove  her  earning  ca- 
pacity In  1899,  and  then  skip  a  period  of 
three  years.     (The  court  overrules  the  ob- 
jection ;  defendant  at  the  time  duly  excepts.) 
Question  read,  counsel  adding:     And  what 
were  yon  able  to  earn?     Mr.  Jourdan:     I 
want  to  renew  my  objection  to  the  question, 
as  now  asked,  which  covers  the  question  of 
earnings.     The  first  question,  I  understood, 
did  not  cover  the  question  of  earnings.    The 
Court:     I  am  ruling  on  the  question  as  It 
was   orighially   asked.     Mr.    Taylor:      Just 
strike  out  about  the  earnings.     Before  you 
were  hurt  I  will  get  you  to  state  what  work 
you  were  able  to  do?    Mr.  Jourdan:    I  ob- 
ject, further,  on  the  ground  that  It  Is  wholly 
indefinite  as  to  time.    The  Court :    Tou  had 
better  make  it  more  specific  as  to  time.    That 
objection  is  well  taken.     Mr.  Taylor:     Say 
from  1899  down  to  the  time  you  were  hurt? 
(Defendant's  counsel  states  that  he  makes  the 
same  objection,  for  the  same  reason.    Objec- 
tion overruled.    Defendant  at  the  time  duly 
excepts.)    A.  I  did  all  my  own  housework, 
washing,  scrubbing,  sweeping,  everything  in 
my  household  duties.    Q.  Now,  I  will  get  you 
to  state.  Immediately  before  you  were  mar- 
ried, say  in  1898  and  1899,  what  you  were 
able  to  do;  that  Is,  do  as  a  single  woman? 
(Defendant's'  counsel   states  that  he  makes 
the  same  objection,  and  for  the  same  reason. 


Objection  overruled.  Defendant  at  Ox*  time 
duly  excepts.)  A.  I  was  employed  at  times 
as  general  manager  of  caffis,  took  full  charge, 
had  as  high  as  from  14  to  16  girls  working 
under  me.  (Defendant's  counsel  objects  to 
the  answer,  as  far  as  it  has  gone,  as  not 
being  responsive  to  the  question.  Objection 
overruled.  Defendant  at  the  time  duly  ex- 
cepts.) Q.  What  were  you  able  to  earn,  and 
what  did  you  earn  In  that  capacity?  Mr. 
Jourdan:  I  move  to  strike  out  that  answer, 
for  the  reason,  first,  It  Is  not  responsive  to 
the  question;  and,  second,  that  it  does  not 
tend  to  prove  any  fact  In  the  case  as  wholly 
Incompetent  and  Immaterial ;  and  third,  that 
her  earning  capacity,  since  the  death  of  her 
husband  last  year,  cannot  be  shown  In  that 
way,  her  earning  capacity  or  ability  to  work 
In  1898  or  1899.  (The  court  overrules  the 
motion.  Defendant  at  the  time  duly  exeats. 
Question  read.  Defendant's  pounsel  objects 
to  the  question,  for  reasons  stated  In  the  mo- 
tion just  made  to  strike  out  the  former  an- 
swer.) The  Court:  I  think  that  objectloo 
Is  well  taken,  for  another  reason.  We  hav» 
to  deal  only  with  the  present  and  futui* 
The  jury  cannot  consider  anything  respecl 
Ing  her  power  of  earning  since  her  husband*! 
death." 

Upon  cross-examination  the  record  dls 
closes  the  following:  "Q.  Are  you  now  abl« 
to  answer  these  questions  loud  enough  for 
the  jury  to  hear  you?  A.  I  am  talking  as 
loud  as  I  can;  my  heart  hurts  me  now  to 
talk.  Q.  Have  you  been  able  to  talk  louder 
than  this  during  any  portion  of  the  last 
month?  A.  I  don't  know  as  I  have.  I  gen- 
erally talk  always  the  same,  without  strain- 
ing my  voice.  Q.  Did  you  speak  In  such  a 
tone  of  voice  before  the  Injury?  A.  No, 
sir;  certainly  not  My  voice  was  very 
strong.  I  could  speak  as  good  as  anybody  did. 
Q.  Have  you  been  able  to  talk  louder  than 
this  to  Dr.  Butler  when  he  attended  you 
last  week?  A.  Not  as  I  know  of,  Q.  Mrs. 
Davidson,  while  you  have  been  testifying, 
you  have  been  sitting  In  a  rocking  chair 
padded  with  pillows,  have  you  not?  A.  Yes, 
sir.  Q.  With  your  feet  raised  and  put  In 
another  chair  just  directly  In  front  of  you? 
A.  Yes,  sir.  Q.  The  stenographer  of  the 
court  has  been  moved  from  his  customary 
place  down  to  the  counsel  table,  within  two 
or  three  feet  of  you,  has  he  not?  A.  Yes, 
sir."  Witness  did  not  know  that  her  coun- 
sel sat  within  a  foot  or  two  of  her  left, 
could  not  see  any  portion  of  his  body,  and 
did  not  know  that  her  mother  sat  Immedi- 
ately behind  her,  and  had  been  holding  her 
head  and  wiping  her  face  during  her  ex- 
amination In  chief;  that  she  felt  something 
on  her  head,  but  did  not  know  whether  It 
was  her  mother,  or  who  It  was;  that  she 
could  not  see  "back  there."  Plaintiff  fur- 
ther testified  that  she  did  not  know  how  she 
got  out  of  the  car,  whether  at  the  front  or 
the  rear,  and  could  not  recall  whether  sh» 
went  out  of  the  car  alone  or  was  assisted. 
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"I  belietve  I  was  assisted  to  the  car.  Q.  Do 
you  mean  to  the  drug  store?  A.  I  don't 
know  what  you  are  talking  about."  The 
question  being  explained  to  her,  she  answer- 
ed: "If  I  walked,  I  must  have  been  assist- 
ed." Witness  finally  stated  that  she  believed 
she  was  assisted  by  one  or  two  men,  maybe 
more.  She  did  not  know  either  of  them; 
thought  she  had  seen  one  of  them  since.  Some 
time  during  the  evening  Dr.  Simon  called. 
She  was  alone  at  the  time.  She  admitted 
Dr.  Simon,  but  denied  carrying  a  lighted 
lamp  downstairs.  After  admitting  the  doc- 
tor, she  returned  to  ber  room,  but  stated 
that  it  was  all  she  could  do,  she  was  aching. 
On  this  visit  Dr.  Simon  dressed  her  knees. 
The  following  day  he  dressed  her  wrist,  and 
continued  to  visit  her  until  the  2d  of  De- 
cember. From  the  time  she  was  Injured  un- 
til the  2d  of  December  her  mother  remained 
with  her  at  night;  her  husband  being  at 
work.  When  Dr.  Simon  was  discharged  on 
the  2d  of  December,  and  Dr.  King  called 
in,  her  mother  was  seut  for,  and  had  re- 
mained with  ber  ever  since.  Dr.  King  was 
never  present  at  any  of  her  spasms.  She 
Intended  sending  for  him,  but  regained  con- 
sciousness, and  did  not  send  as  he  had  left 
medicine  to  take.  On  being  asked  if  she 
used  the  back  stairway  at  her  home,  replied: 
"I  don't  remember ;  I  believe  I  did  try  to  go 
down  once."  She  further  stated  that  she 
had  gone  dovm  this  stairway  on  crutches, 
and  sat  on  the  back  porch  a  few  times.  On 
re-examination  witness  stated  that  she  had 
paid  out  $5  or  $6,  sometimes  $1  or  $2  a  week, 
for  medicines  and  stimulants,  since  the  death 
of  her  husband  in  July,  1903. 

Mrs.  Jeukiusou,  mother  of  plaintiff,  testi- 
fied that,  at  the  time  her  daughter  was  hurt, 
she  (witness)  had  charge  of  the  sewing  at 
the  Baptist  Sanitarium;  that  prior  to  her 
injury  plaintiff  was  in  good  health,  had  no 
sickness  since  she  was  16  years  old.  At  that 
age  she  had  typhoid  fever  for  six  or  eight 
weeks,  but  had  entirely  recovered.  Witness 
visited  daughter  the  morning  after  she  was 
injured,  and  remained  with  her  continuously 
for  five  days.  She  then  returned  to  her  po- 
sition, but  went  back  and  forth  every  day 
until  the  2d  of  December,  1902,  when  she 
resigned,  and  that,  since  that  date,  she  had 
been  with  her  daughter  constantly,  and  had 
taken  care  of  her.  The  evidence  of  this 
witness  is  a  substantial  corroboration  of  that 
given  by  her  daughter. 

Dr.  Bobert  M.  Funkhouser  testified  that, 
at  the  request  of  Dr.  King,  he  made  an  ex- 
amination of  plaintiff,  in  September  or  Oc- 
tober, 1903;  examined  ber  again  on  Wed- 
nesday or  Thursday  preceding  the  trial.  On 
the  first  examination  plaintiff  was  In  bed, 
and  witness  found  some  slight  fluid  in  the 
abdominal  cavity.  He  then  had  plaintiff  sit 
up,  and  on  experiment  found  that  her  tendon 
reflexes  were  exaggerated.  This  examina- 
tion was  made  by  making  a  hammer  of  his 
hand,   and   striking  the   lower   part   of   the 


knee  cap.  He  stated  that  be  found  a  slight 
discharge  from  the  left  eardrum,  and  that 
the  left  drumhead  was  ruptured;  that  plain- 
tiff seemed  to  be  in  pain,  and  gave  evidence 
of  neurasthenia — formerly  called  nervous 
prostration.  That  plaintiff  claimed  to  be 
suffering  pain,  and  moved  about  apparently 
with  difficulty,  her  face  flushed,  and  her 
pulse  was  rapid  and  weak.  On  the  examina- 
tion made  last  week  witness  discovered  an 
Increase  in  the  knee  Jerk  on  the  right  side; 
on  the  left  there  was  a  little  difference. 
That  plaintiff's  pharynx  was  somewhat  less 
t!hat  it  should  be  in  a  normal  state  of  health. 
Her  body.  Judged  of  by  subjective  symptoms, 
was  not  as  sensitive  as  it  should  be  to  a 
sense  of  touch.  During  this  examination 
witness  stated  that  there  was  a  rapidity  of 
pulse,  depending,  somewhat,  on  the  amount 
of  the  examination.  Tender  spots  were 
found.  Judged  of  from  what  she  said,  over 
the  pit  of  the  stomach,  and  over  the  region 
of  the  ovaries;  that  during  the  examination 
her  pulse  ran  all  the  way  from  100  to  125. 
"There  was  considerable  flushing  of  the 
face,  the  neck.  I  also  noticed  that  there 
were  treqors,  especially  tremors  in  the  right 
hand,  also  a  sort  of  vibratory  movement  of 
the  right  leg.  I  asked  her  to  get  up.  I  re- 
fused to  let  any  one  assist,  because  I  want- 
ed to  see  whether  she  could  or  not,  and  she 
did  so  with  a  great  deal  of  difflcully.  I  bad 
her  pass  from  the  side  of  the  bed;  she 
caught  hold  of  a  chair  and  the  furniture  for 
support,  and  there  seemed  to  be  a  difficulty 
In  raising  her  back.  There  were  some  symp- 
toms— ^and  sometimes  It  is  a  very  difficult 
matter  to  determine  them  in  these  cases — of 
neurasthenia  ,or  trauma.  There  were  symp- 
tom^  of  what  we  call  sclerosis,  which  is  a 
change  taking  place  in  the  gray  matter  of 
the  cord.  Q.  You  would  hesitate  to  say  the.v 
were  temporary?  A.  Yes,  sir.  I  would  not 
like  to  say  they  are  permanent,  and  I  have 
greater  hesitancy  in  saying  that  they  are 
temporary.  It  is  a  difficult  matter,  your 
honor,  to  decide  these  questions,  because 
we  find  so  many  elements  that  enter  into  a 
case  of  what  we  call  traumatic  neurasthenia 
or  hysterlo-neurasthenla,  for  sometimes,  aft- 
er a  number  of  years  have  elapsed,  say  four 
or  five,  the  patient  does  get  better.  By  the 
Court:  I  suppose  another  difficulty  that  you 
encounter  is  that  these  symptoms  are  Chiefly 
subjective  symptoms?  A.  They  are  subjec- 
tive symptoms.  Sometimes  they  may  become 
objective,  depending  on  the  effect  that  the 
shock  may  have  on  the  different  organs  of 
the  body.  Q.  By  Mr.  Taylor:  Suppose  that 
up  to  the  4th  of  September,  1902,  this  lady 
had  enjoyed  robust  health,  had  very  excel- 
lent health,  suppose  on  that  day  she  was  In 
a  collision  of  cars  where  they  came  together 
with  great  force,  and  she  was  thrown  to 
the  floor  of  the  car,  receiving  bruises  on  the 
abdomen.  Injury  to  her  back  and  head,  and 
suppose  afterwards  she  was  cou'flned  to  her 
bed,    and    developed    symptoms — the    symp- 
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toma  sucb  as  you  bare  described  followed — 
n'oald  tbat  sbock,  iihyslcal  and  psycbical, 
produce  tbose  symptoms?  A.  I  would  con- 
sider that  It  would  be  suflaclent."  Upon 
(.-ross-examlnatlou  Dr.  Funkhouaer  admitted 
that  be  bad  directed  tbe  attending  physi- 
cian's attention  towards  Brigbt's  disease; 
said  It  was  usual  for  physicians  to  send 
specimens  of  the  urine  to  a  specialist  for 
analysis,  and  tbat  be  bad  mad4  no  such  ex- 
amination. Witness  further  stated  that  in 
his  first  examination  be  bad  discovered  a 
symptom  of  kidney  trouble  In  tbat  there  was 
some  slight  water  in  tbe  abdominal  cavity, 
bnt  In  bis  last  examination  he  did  not  think 
be  discovered  any. 

Dr.  Robert  M.  King  testified  tbat  be  treat- 
ed plaintiff  from  Decemlier  2,  1902,  down  to 
tbe  date  of  tbe  trial,  tbe  17th  of  March,  1004 ; 
tbat  be  bad  been  acquainted  with  her  for 
several  years  before  she  was  injured;  tbat 
before  ber  Injuries  her  health  was  good; 
tbat  be  saw  ber  In  the  latter  part  of  August, 
1902,  and  within  a  week  of  the  time  she  was 
Injured,  and  tbat  she  was  in  good  health; 
tbat  at  the  time  he  took  charge  of  her  case 
"she  was  in  a  state  of  great  nervous  prostra- 
tion, with  an  Irregular  heart  and  Irregular 
pulse,  with  considerable  pain  over  her  body, 
complained  of  a  great  deal  of  sleeplessness, 
bad  not  been  able  to  sleep  for  some  time,  and 
bad  continued  Insomnia.  There  were  consid- 
erable exaggerated  reflexes,  especially  In  the 
kneejolnt,  a  good  many  motor  disturbaoces, 
some  other  sensory  disturbances  with  an 
unequal  pupil.  Tbe  pupil  was  unequally  con- 
tracted, with  a  good  deal  of  vasomotor  dis- 
turbances; I  mean  by  that,  disturbances  of 
the  vessels  In  which  there  were  cold  extremi- 
ties, inclined  to  perspiration,  a  good  deal 
of  sweating  at  times,  with  more  or  less  de- 
pression followlifg.  Her  condition  was  evi- 
dently. In  my  judgment,  what  Is  denominated 
as  'railway  spine,'  a  condition  that  follows 
shock,  the  result  of  sbock,  both  physical  and 
psycbical,  most  psychical,  though,  In  her  con- 
dition, I  think.  I  found  ber  abdomen  very 
much  enlarged,  and  I  found  distinct  fluctua- 
tions on  percussion  of  the  abdominal  walls. 
That  condition  existed  for  some  time,  and 
she  gradually  got  better  of  that  condition. 
There  Is  a  little  fluid  in  ber  abdomen  now, 
hardly  perceptible,  some  little  trace  of  It  yet. 
There  is  a  good  deal  of  tenderness  over  the 
abdomen ;  some  little  tenderness  in  spots  over 
tbe  spine.  My  judgment  is  tbat  ber  con- 
dition has  not  Improved.  I  don't  mean  to 
say  tbat  some  of  ber  symptoms  have  not 
Improved.  Tbat  dropsical  effusion  into  her 
abdomen  has  Improved,  and  at  times  she 
seems  to  be  some  better,  and,  at  other  times 
worse;  but,  as  a  general  thing,  her  condi- 
tion is  unfavorable."  Witness  stated  tbat  he 
had  made  freqnent  examinations  of  tbe  urine, 
and  found  it  usually  normal,  found  no  con- 
dition that  indicated  any  change  organically, 
bat  stated  that  he  suspected  sclerosis  of  the 


kidneys  taking  place.  He  defined  sclerosis  to 
be  "a  hardening";  said  tbat  he  did  not  state 
that  It  existed,  but  that  tbe  kidneys  did  not 
act  regularly,  and  tbat,  judged  from  tbe  re- 
flexes, in  his  opinion  there  was  some  Irri- 
tation of  the  spinal  cord.  "She  has  very 
little  ability  to  help  herself.  She  has  but 
poor  use  of  her  limbs.  Lying  down  she  used 
her  limbs  all  right,  but,  with  an  effort  to  get 
up,  there  is  considerable  disturbance  of  the 
motor  powers."  This  witness  answered  a  hy- 
pothetical question  the  same  as  tbe  former 
witness,  Dr.  Funkhouser.  That  Is:  Assum- 
ing her  age  and  health,  tbe  collision,  and  re- 
sulting bruises  narrated,  etc.,  such  injuries 
and  shock  would  be  an  adequate  cause  to  pro- 
duce the  symptoms  he  found  existing  in 
plaintiff's  case.  "Q.  Now,  please  state  wheth- 
er. In  your  opinion,  her  injuries  are  perma- 
nent or  of  a  temporary  nature?  Well,  I  will 
answer  that  In  this  way:  In  the  majority 
of  all  the  cases,  the  result  of  railway  spine, 
shock,  and  phases  8ul>sequently  developing  oi 
neurasthenia  and  hysteria,  they  get  well. 
The  majority  of  all  the  cases  get  well.  They 
get  well  even  after  some  years'  duration,  when 
all  excitement  and  worry  has  been  removed, 
bat  there  Is  another  phase  of  railway  spine 
tbat  develops  and  Indicates  an  organic  lesion. 
In  which  these  cases  go  from  bad  to  worse; 
and,  in  my  opinion — of  course  I  am  not  going 
to  give  an  opinion  based  upon  absolute  knowl- 
edge, for  I  have  not  got  It — but  in  my  opin- 
ion, there  is  an  evidence  of  a  progressive 
change  going  on  here  now.  Q.  For  the  worse? 
A.  For  the  worse,  a  change  Indicating  a 
sclerosis  of  the  spinal  colnmn."  Witness  fur- 
ther testified  that  his  charge  for  treating 
plaintiff,  since  tbe  death  of  ber  husband,  was 
about  $100.  Upon  cross-examination  witness 
said  tbat  be  had  noticed  no  change  In  plain- 
tiff's condition  since  ber  case  was  reset  for 
trial,  except  that  she  had  worry  and  anxiety 
and  a  good  deal  of  depression.  To  a  certain 
extent  that  would  be  occasioned  by  tbe  liti- 
gation, and  In  bis  opinion,  after  the  worry 
and  excitement  were  over,  her  condition 
would  Improve,  that  plaintiff's  environment 
and  associations  would  have  something  to  do 
with  tbe  Improvement;  tbat  be  would  not 
say  she  would  improve,  but  would  say  a  large 
majority  of  cases  do  Improve ;  that  he  made 
an  analysis  of  ber  urine,  and  found  no  albu- 
men or  sugar  In  It,  and  that  he  found  no  posi- 
tive evidence  of  Brigbt's  disease.  Witness 
further  stated  that  tbe  dropsical  condition  he 
found  could  result  from  organic  trouble  of  the 
kidneys  or  heart. 

The  evidence  on  behalf  of  the  defendant 
was  substantially  as  follows: 

Dr.  Simon  testified  that  during  tbe  year 
1902  be  was  employed  by  the  defendant ;  tbat 
he  went  to  see  plolntlff  on  tbe  night  of  her 
injuries,  and  tbat.  on  his  ringing  the  front 
door  bell,  plaintiff  came  downstairs,  and  let 
him  In ;  that  she  carried  a  lamp  or  light  in 
her  hand  ;  that  she  returned  ups'tairs  without 
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asalBtance.  Witness  was  in  the  nelgbborbood 
of  the  accident,  and  one  of  defendant's  claim 
agents  directed  him  to  see  Mrs.  Davidson. 

Dr.  Welnsberg  testified  that  he  visited  plain- 
tiff in  December,  1902,  at  the  request  of  two 
attorneys  (not  pialntilTs  present  attorneys), 
who  claimed  to  represent  plaintiff  at  the 
time.  Witness  testified  that  be  examined 
plaintiff  twice;  the  first  time  he  found  her 
in  bed;  that  he  was  not  able  to  find  any 
symptoms  of  any  organic  disease;  that  be 
examined  her  urine.  On  his  second  examina- 
tion he  testified  that  he  was  not  able  to  find 
any  organic  trouble,  or  any  symptoms  of  any 
organic  trouble,  found  her  "Just  in  a  nervous 
condition,"  and  there  was  no  sign  of  any  af- 
fection of  the  spine  and  no  sign  of  any  frac- 
tures. 

Dr.  Baumgarter  testified  that  he  made  a 
chemical  and  microscopical  examination  of 
plaintiff's  urine,  and  found  a  small  quantity 
of  albumen  ;  that  this  might  indicate  Brigbt's 
disease.  He  found  a  "very  few  casts."  Pres- 
ence of  casts  indicates  the  presence  of  Brlght's 
disease;  that  in  his  opinion  the  condition  In 
which  be  found  the  urine  could  not  result 
from  spinal  trouble  of  any  cliaracter. 

Dr.  L.  P.  Butler  tesUfied  that  on  March  2, 
1004,  be  was,  by  order  of  court,  appointed  to 
make  a  physical  examination  of  the  plaintiff ; 
that  he  found  her  In  bed,  and  that  the  thing 
that  Impressed  him  mostly  was  her  nervous 
symptoms.  He  examined  each  of  her  organs 
separately  and  collectively,  and  examined  her 
urine.  He  found  her  heart  in  fairly  good 
condition,  her  liver  and  spleen  and  abdomen 
normal,  and  her  eyes  normal.  Plaintiff  com- 
plained  of  sore  throat.  Witness  examined  her 
throat,  found  evidence  of  chronic  catarrhal 
condition,  and  found  her  lungs  in  good  con- 
dition; that  lie  sat  in  the  courtroom  about 
26  feet  from  plaintiff,  while  she  was  testify- 
ing, and  could  not  bear  what  she  said.  Being 
asked  to  tell  the  condition  of  her  voice  on  the 
day  be  examined  her,  he  said  he  was  seated 
by  her  bedside,  and  had  no  trouble  hearing 
her.  He  did  not  remember  of  her  complain- 
ing of  a  weak  voice.  He  saw  nothing  in  the 
condition  of  her  heart  or  Inngs  to  indicate 
ttiat  she  could  not  speak  so  as  to  be  heard  like 
any  other  person.  He  found  albumen  in  her 
urine  that  indicated  Infiammatlon  of  the  kid- 
neys— tliat  Is,  Brlght's  disease — found  casts  In 
her  drlne,  and  that  would  indicate  a  degree 
of  inflammation  or  Brlght's  disease.  Plaintiff 
complained  of  being  troubled  with  a  swelling 
of  the  abdomen:  that  he  examined  for  evi- 
dence of  some  Inflammation,  found  nothing,  ex- 
c^t  a  tear  of  the  mouth  of  the  womb,  due  to  a 
miscarriage  or  abortion.  Plaintiff  flrst  told 
witness  she  tiad  never  given  birth  to  a  child. 
'When  he  found  evidence  of  a  delivery,  he 
said  to  her:  "You  must  have  had  an  abortion 
or  miscarriage."  Plaintiff  answered,  "Yes,  a 
long  time  ago."  He  testtfled  that  no  external 
blood  would  produce  the  Injury  found  at  the 
month  of  the  womb.  Plaintiff  told  witness 
she  always  bad  good  health  prior  to  the  col- 


lision, except  a  spell  of  scarlet  fever.  Upon 
cross-examination  Dr.  Butler  testified  that  be 
did  not  mean  by  abortion  that  any  Improper 
means  had  been  used  to  anticipate  birth; 
that  the  difference  between  a  miscarriage  and 
abortion  was  that  an  abortion  occurred  prior 
to  the  beginning  of  the  fourth  montli.  After 
that  a  premature  birth  was  called  a  miscar- 
riage. That  miscarriages  sometimes  Impaired 
the  health,  but  ttiat.  If  a  woman  was  healthy 
for  years  afterwards,  it  indicated  that  such 
misfortune  did  not  impair  her  health.  "Q. 
Suppose  a  woman  30  years  old,  enjoying  the 
very  best  of  health,  Is  involved  in  a  railway 
collision,  when  standing,  and  is  thrown  to  the 
floor,  and  receives  bruises  on  her  back,  neck, 
shoulders,  and  abdomen,  and  suppose  she  Is 
left  in  that  highly  nervous  state,  confined  to 
her  bed,  and  after  a  while  a  dropsical  condi- 
tion sets  in,  so  her  body  is  swollen  nearly 
twice  the  ordinary  size,  and  suppose  she  la 
left  in  a  highly  nervous  state,  would  an  In- 
jury such  as  I  Iiave  described  be  any  cause  to 
produce  that  condition?  A.  It  would  produce 
the  nervous  condition."  Witness  further  tes- 
tified that,  where  there  was  a  physical  and 
psychical  shock,  it  was  likely  to  produce 
nervousness  and  injury  to  the  person,  depend- 
ing on  the  extent. 

On  re-examlnatlon  witness  stated  that, 
when  he  examined  plaintiff,  she  sat  up  and 
walked;  that  he  asked  her  to  turn  over  in 
bed ;  she  said  she  could  not  move ;  that  after- 
war^  her  mother  helped  her  to  turn  over, 
but  her  limbs  did  not  move,  and  her  mother 
helped  her  to  turn  her  limbs.  After  be  bad 
finished  his  examination,  he  turned  plaintiff 
back  in  bed,  with  the  assistance  of  her  mother. 
One  of  her  limbs  was  left  uncovered.  Her 
mother  left  the  room  to  get  a  towel,  and 
plaintiff  complained  of  being  cold.  Witness 
told  her  to  bring  her  limb  in,  and  he  would 
cover  it  over ;  that  she  moved  it  in  as  quickly 
as  a  person  would  ordinarily  move  one  fooL 
Witness  testlfled  to  other  natural  movements 
of  her  limbs.  He  did  not  notice  her  move  ber 
hands  or  arms  much.  When  she  walked  she 
used  crutches,  and  she  was  brought  to  the 
edge  of  the  bed  with  the  assistance  of  ber 
mother.  When  she  sat  down  in  a  chair,  she 
put  her  arms  down,  and  moved  herself  back. 
Dr.  Butler  found  some  sensitiveness  along  the 
column  of  the  spine,  but  not  a  great  amount. 
This  was  In  the  cervical  region  and  lumbar 
region.  This  sensitiveness  was  dlscloeed  by 
the  complaint  of  plaintiff  when  each  vertebra 
of  the  spine  was  pressed.  On  recross-exami- 
nation  witness  stated  that  it  was  plalntlfTs  left 
foot  that  was  exposed,  and  which  she  drew  in; 
that  ber  mother  assisted  her  off  the  bed,  and 
to  get  on  crutches,  but  did  not  assist  her  any 
on  the  crutches,  and  that  she  moved  some 
six  or  eight  feet,  and  eased  herself  down  on 
the  edge  of  a  chair.  Dr.  Butler  was  asked  by 
defendant's  attorney  whether  plaintiff's  In- 
juries, In  bis  opinion,  were  permanent.  He 
answered  that  there  was  nothing  to  indicate 
a  permanent  condition  as  he  found  ber — notb- 
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Ing  to  Indicate  a  permanent  injury.  Witness 
made  tbe  same  answer  to  a  question  in  re- 
gard to  ber  neryouB  condition.  When  ques- 
tioned by  plaintiff's  attorney  as  to  whether 
she  would  recover  quickly,  he  answered  that 
he  would  not  state  the  time;  that  in  the  ab- 
sence of  any  symptoms  of  organic  condition 
"she  may  hf^ve  hopes  of  regaining,  not  her 
health  entirely,  bnt  a  comfortably  good  health. 
It  depends  a  great  deal  upon  the  environment 
she  Is  placed  in,  tbe  Burroundlngs.  "Q.  And 
even  then.  In  your  opinion.  It  might  take  her 
a  nimiber  of  years?  A.  Well,  no;  sometimes 
the  change  Is  very  rapid.    Frequently  so." 

Mrs.  Wm.  Bloyd  testified  that  she  occupied 
tbe  flat  below  plaintiff;  that  she  had  seen 
plaintiff  standing  at  the  front  door ;  had  seen 
her  standing  on  tbe  front  porch;  saw  her 
going  down  the  rear  stairway,  and  out  through 
the  alley,  tbe  back  way;  that  she  had  also 
heard  plaintiff  talk  from  tbe  fiat  above,  and 
could  hear  her  distinctly  below. 

Plaintiff  testified  In  rebuttal  that  she  did 
not  employ  the  attorneys  who  sent  Dr.  Welns- 
bCTg  to  examine  her ;  that  the  only  attorneys 
she  bad  ever  had  were  her  present  counsel. 

At  the  close  of  the  plaintlfTs  testimony  de- 
fendant requested  an  instruction,  In  the  na- 
ture of  a  demurrer  to  the  evidence,  which  in- 
struction was  by  tbe  court  refused,  to  which 
action  of  the  court  defendant  duly  excepted. 
This  request  was  renewed  at  the  close  of  all 
the  evidence,  and.  being  by  the  court  denied, 
defendant  duly  excepted.  The  cause  being 
submitted  to  the  Jury,  they  returned  a  verdict, 
finding  tbe  Issues  for  the  plaintiff,  and  assess- 
ing her  damages,  as  heretofore  stated,  at  the 
sum  of  112,000.  Timely  moMons  for  new  trial 
and  In  arrest  of  Judgment  were  filed,  and  by 
the  court  overruled.  Judgment  being  entered 
In  conformity  to  the  verdict,  defendant  prose- 
cuted Its  appeal  to  this  court,  and  the  record 
is  now  before  us  for  consideration. 

Boyle  &  Priest,  Morton  Jourdan,  Edward  T. 
Miller,  and  T.  E.  Francis,  for  appellant 
Seneca  N.  and  S.  C.  Taylor,  for  respondent. 

POX,  J.  (after  stating  the  facts  as  above). 
The  errors  complained  of,  as  Indicated  In 
the  record  before  us,  may  thus  be  briefly 
stated:  (1)  The  court  erred  In  giving  plain- 
tllTs  instruction  No.  1.  (2)  The  court  erred 
In  giving  plaintiff's  instruction  No.  2.  (3) 
The  court  erred  In  refusing  to  set  aside  the 
verdict  as  being  excessive. 

1.  Upon  the  complaints  directed  to  the  dec- 
larations of  law  Nos.  1  and  2,  we  will,  in  the 
treatment  of  them,  reverse  the  order,  and 
discuss  first  the  legal  propositions  applicable 
to  Instruction  No.  2.  This  Instruction,  which 
was  to  guide  tbe  Jury  in  assessing  the  dam* 
ages  to  whicb  plaintiff  was  entitled  to  re- 
cover, was  as  follows:  "(2)  The  court  In- 
structs tbe  Jury  that,  if  under  the  evidence 
and  Instructions  of  tbe  court  they  flnd  In  fa- 
vor of  plaintiff,  they  should  assess  her  dam- 
ages at  such  sum  as  they  believe,  from  tbe 


evidence,  will  be  a  fair  compensation  to  her 
for  the  pain  of  body  and  mind,  if  any,  which 
she  has  suffered,  occasioned  by  her  injuries 
in  question,  and  for  such  pain  of  body  and 
mind  as  In  ail  reasonable  probability  she  will 
suffer  In  the  future,  if  any,  occasioned  by 
said  injuries,  and  for  such  permanent  in- 
juries, if  any,  to  plalntifTs  body  and  mind 
as  they  may  flnd  were  occasioned  by  said  in- 
juries, and  for  such  probable  Impairment  of 
earning  capacity  In  the  future.  If  any,  as  the 
Jury  believe  was  occasioned  by  said  injuries, 
and  for  such  sum,  if  any,  as  plaintiff  has 
reasonably  incurred  toe  medical  attendance, 
occasioned  by  her  injuries  In  question,  since 
July  1,  1903."  In  our  opinion  this  Instruction 
was  manifestly  erroneous  In  submitting  to 
the  Jury,  as  one  of  the  elements  in  assessing 
the  damages  sustained  by  the  plaintiff,  "her 
probable  impairment  of  earning  capacity  in 
the  future,"  for  the  reason  that  there  was  no 
testimony  upon  which  to  predicate  such  air 
instruction.  There  is  an  entire  absence  from 
the  record  now  under  consideration  of  any 
testimony  whatever,  tending  to  show  what 
the  plaintiff  was  able  to  earn  prior  to  re- 
ceiving tbe  Injuries  complained  of.  Hence 
we  are  unable  to  conceive  in  what  way  tbe 
Jury  could  fairly  compensate  her  in  damages 
for  impairment  of  earning  capacity  in  the 
future,  If  they  were  absolutely  without  any 
knowledge  of  her  earning  capacity  prior  to 
the  infliction  of  any  injuries  alleged  In  the 
petition.  It  must  not  be  overlooked  that 
plaintiff.  In  her  petition,  specifically  alleges 
what  her  earning  capacity  was.  It  is  there 
averred  that  "before  her  said  injuries  she 
was  a  strong,  healthy,  vigorous  person,  capa- 
ble of  earning  at  least  fr>0  per  month,  and 
would  and  could  have  earned  that  sum  per 
month  ever  since  July  1,  1903,  and  In  the 
future,  had  she  not  been  injured  as  aforesaid 
by  the  negligence  of  tbe  defendant"  The 
conclusion  Is  irresistible  that  the  instruction 
complained  of,  In  which  the  Impairment  of 
plalntifTs  earning  capacity  was  submitted  to 
the  jury,  was  predicated  upon  tbe  allegation 
in  the  petition  as  above  suggested.  In  other 
words,  plaintiff  averred  that  her  earning  ca- 
pacity was  at  least  $50  per  month,  and  this 
instruction  authorized  the  Jury  to  compen- 
sate her  In  dollars  and  cents  for  the  alleged 
impairment  of  her  capacity  to  earn  such 
amount  We  are  unwilling  to  say  that,  with- 
out any  proof  of  what  her  earning  capacity 
was  prior  to  her  Injuries,  the  Jury  bad  the 
right  to  guess  or  conjecture  of  what  her  earn- 
ing capacity  In  fact  was,  and  bow  much  such 
earning  capacity  was  impaired  by  reason  of 
the  Injuries  complained  of.  In  our  opinion  It 
would  be  an  unsafe  precedent  to  say  that  the 
Jury  should  be  permitted,  without  the  slight- 
est proof  of  earning  capacity,  either  before 
or  subsequent  to  the  accident  to  consider  as 
an  element  of  damage,  upon  tbe  mere  proof 
of  age  and  the  good  health  and  strength  of 
the  plaintiff,  tbe  loss  of  earning  power,  predi- 
cated alone  upon  the  individual  opinions  en- 
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tertalned  by  the  respective  memberg  of  the 
jury. 

In  treating  of  this  proposition  Judgo 
ThompaoQ,  In  his  work  on  Negligence,  vol.  6, 
{  7307,  states  the  rule  in  this  language: 
"Generally,  loss  of  earning  power  can  only 
be  considered  as  an  element  of  damage, 
where  there  is  evidence  from  which  the  pe- 
cuniary extent  of  such  loss  may  be  estimat- 
ed; and,  where  plaintllF  asks  damages  be- 
cause of  his  diminished  earning  capacity,  bnt 
gives  no  evidence  of  his  capacity  before  or 
after  the  accident,  the  question  of  sadi  dam- 
ages should  not  be  submitted  to  the  Jury." 
The  rule  as  applicable  to  this  question  is 
very  dearly  stated  in  Voorhees  on  Measure 
of  Damages,  {  54.  In  discussing  this  question 
the  learned  text-writer  said:  "The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the 
injury  has  diminished  his  capacity  to  earn 
a  living.  How  this  may  be  done  depends  up- 
on the  nature  of  the  injury,  its  effect  upon 
the  earning  capacity,  and  the  loss  which  is 
sustained  thereby.  It  is  proper  to  show  the 
Injured  person's  previous  physical  condition 
and  ability  to  labor  and  follow  his  usual  oc- 
cupation, as  well  as  his  condition  since  the 
injury,  to  enable  the  Jury  to  properly  find 
the  pecuniary  compensation  to  be  awarded 
for  the  loss  of  earning  power.  The  evidence 
should  show  the  age  and  situation  of  the  In- 
jured party,  his  earning  capacity,  and  its 
probable  duration,  the  loss  sustained  by  the 
Injury  to  hl8  earning  power,  and  the  extent 
to  which  be  is  disabled  from  earning  a  sup- 
port for  himself,  on  account  of  such  injury. 
The  law  fixed  the  burden  upon  him  who 
claims  the  damages  from  another,  as  a  com- 
pensation for  a  pecuniary  loss,  to  furnish 
facts  necessary  to  ascertain  the  extent  of  bis 
l&ss  with  reasonable  certainty;  and,  falling 
In  this,  be  Is  entitled  to  no  more  that  nomi- 
nal damages.  In  the  absence  of  proof  of  the 
value  of  plalntlfTs  time  while  laid  up  from 
the  injury,  and  how  much  he  was  capable  of 
earning  before  the  injury,  there  is  no  basis 
upon  which  the  jury  can  estimate  his  future 
damages,  on  account  of  the  impairment  of 
his  power  to  earn  money  by  reason  of  bis 
injury." 

In  I>uke  V.  Railway  Co.,  99  Mo.  847,  12  8. 
W.  636,  it  was  expressly  ruled  by  this  court 
that,  "where  compensatory  damages  only 
are  given,  the  recovery  must  be  confined  to 
the  actual  damages  sustained.  And  when 
such  damages  are  susceptible  of  proof  with 
approximate  accuracy,  and  may  be  measured 
with  some  degree  of  certainty,  they  should 
not  be  left  to  the  guess  of  the  Jury,  even  in 
actions  ex  delicto.  When  so  left,  it  is  impos- 
sible to  tell  to  what  extent  the  verdict  may 
have  been  affected  by  the  vague  estimates  the 
Jury  may  have  placed  upon  values  concern- 
ing which  there  was  no  proof."  In  Slaughter 
V.  Railway  Co.,  116  Mo.  269,  23  S.  W.  760, 
It  was  averred  that  the  Injury  was  perma- 
nent, and  would  render  plaintiff  a  cripple  for 
life.    Upon  this  allegation  it  was  sought  to 


Introduce  evidence  as  to  the  loss  of  time  and 
earnings,  but  such  evidence  was  by  the  court 
excluded,  upon  the  rule  as  announced  in  Mel- 
lor  V.  Railway  Co.,  105  Mo.  455,  16  8.  W.  849, 
lOL.  R.  A.  36,  Coontz  v.  Railway  Co.,  115  Mo. 
669,  22  8.  W.  572,  and  Plnney  v.  Berry,  61 
Mo.  359.  However,  notwithstanding  the  ex- 
clusion of  the  testimony  In  that  case,  the 
trial  court  submitted  to  the  jury  the  element 
of  damage  occasioned  by  the  loss  of  time, 
about  which  there  was  no  proof.  Judge 
Gantt,  speaking  for  this  court,  said:  "Hav- 
ing excluded  the  evidence,  we  think  it  mani- 
fest the  Instruction  is  erroneous,  in  that  it 
authorized  damages  of  which  there  was  no 
allegation  and  no  evidence."  In  further  dis- 
cussing the  propositions  Involved  in  the  in- 
struction, he  said:  "The  distinction  sought 
to  be  made  between  'loss  of  time'  and  'loss  of 
earnings  for  that  time'  does  not  exist  In  law. 
The  damages  to  be  awarded  in  either  case 
is  the  pecuniary  value  of  the  time  lost  and 
either  expression  sufficiently  indicates  the 
measure.  In  common  acceptation  they  are 
one  and  the  same  thing.  We  think,  on  prin- 
ciple, this  instruction,  upon  the  facts  of  this 
case.  Is  even  less  defensible  than  that  which 
was  disapproved  in  Duke  v.  Railroad,  supra. 
It  Is  much  more  reasonable  to  assume  that  a 
Jury  would  be  familiar  with  the  value  of  a 
physician's  bill,  from  their  own  knowledge 
and  experience,  than  they  would  be  with  the 
value  of  the  time  of  a  merchant,  of  whose 
business  they  knew  absolutely  nothing,  save 
that  it  was  a  'furnace  and  tin  business.'  Not 
a  word  of  evidence  is  to  be  found  as  to  the 
amount  of  capital  invested,  nor  whether  it 
was  a  profitable  business,  and.  If  so,  to  what 
extent,  nor  to  what  extent,  if  any,  the  busi- 
ness suffered  by  the  Injury  to  plaintiff's  wrist. 
As  said  by  Brace,  J.,  in  Duke  v.  Railroad: 
'When  such  damages  are  susceptible  of  proof 
with  approximate  accuracy,  and  may  be  meas- 
ured with  some  degree  of  certainty,  they 
should  not  be  left  to  the  guess  of  the  Jury, 
even  in  actions  ex  delicto.'  If  reversible  er- 
ror in  that  case,  a  fortiori  It  is  reversible  er- 
ror In  this."  In  O'Brien  v.  Loomls,  43  Mo. 
Avp.  29,  the  trial  court  embraced  in  one  of 
Its  instructions  and  submitted  to  the  con- 
sideration of  the  Jury  the  element  of  dam- 
ages occasioned  by  the  loss  of  earnings.  The 
appellate  court  In  a  very  brief  way  disposed 
of  the  error  complained  of  in  that  Instruction. 
It  simply  stated  that  it  was  conceded  that 
there  was  no  evidence  tending  to  show  what 
plaintiff's  earning  capacity  was,  or  how  much 
she  lost  in  consequence  of  the  injury.  There- 
fore it  was  held  that  tbe  giving  of  that  In- 
struction was  erroneous.  Substantially  the 
same  rule  is  announced  in  Mammerberg  v. 
Street  Ry.  Co.,  62  Mo.  App.  563,  and  Stoetzle 
V.  Swerlngen,  96  Mo.  App.  592,  70  S.  W.  911. 
In  McIIugh  V.  Schlosser,  169  Pa.  480,  28  Atl. 
291,  23  L.  R.  A.  574,  39  Am.  St  Rep.  699.  it 
was  sought  to  have  included  In  the  assess- 
ment of  damages  tbe  loss  to  plaintiff  of  earn- 
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Ing  power.  It  was  ruled  by  the  appellate 
court  that,  when  the  probable  earnings  of  de- 
ceased are  to  be  taken  Into  account  In  fixing 
the  damages,  it  Is  the  duty  ot  the  plaintiff  to 
show  the  earning  power  of  the  deceased  'or 
give  such  eTldence,  in  regard  to  his  business, 
business  habits,  and  past  earnings,  as  may 
afford  some  basis  from  which  earning  capac- 
ity may  be  fairly  estimated.  There  was  a 
verdict  for  the  plaintiff,  and  the  court  in  Its 
final  conclusion  said :  "It  will  not  do  to  per- 
mit such  a  verdict  without  some  evidence 
from  which  the  calculation  of  the  pecuniary 
Ices  of  the  plaintiff  may  be  made,"  and  the 
judgment  in  that  case  was  reversed.  The 
law  applicable  to  this  proposition  is  nowhere 
more  clearly  stated  than  in  McKenna  v.  Citi- 
zens' Gas  Co..  198  Pa.  31,  47  Atl.  990.  The 
court  in  treating  of  this  question  used  this 
language:  "The  seventh  assignment  relates 
to  a  part  of  tiie  charge  devoted  to  the  ques- 
tion of  damages.  The  learned  Judge  in  his 
(■barge  said:  'In  determining  damages  for 
personal  Injuries  resulting  from  negligence, 
you  will  allow  *  *  •  for  pecuniary  loss  he 
[the  plaintiff]  has  sustained  and  Is  likely  to 
sustain,  during  the  remainder  of  his  life, 
from  his  disabled  condition.  When  we  speak 
of  pecuniary  loss  we  refer  to  earning  power, 
what  he  was  able  to  earn,  or  likely  to  be  able 
to  earn,  and  such  loss  as  he  might  sustain  of 
being  unable  to  continue  the  exercise  of  that 
Mmlng  power.'  The  probable  earnings  of 
the  plaintiff,  therefore,  was  an  element  to  be 
considered  In  determining  the  damages  re- 
coverable in  this  action.  It  was  conceded, 
and  so  stated  in  the  charge,  that  there  was  no 
evidence  in  the  case  as  to  the  earning  power 
of  the  plaintiff  before  or  after  the  accident, 
.vet  the  court  directed  the  jury  to  take  It  in- 
to consideration  In  determining  the  damages. 
This  was  error.  As  the  plaintiff  asked  dam- 
.nges  by  reason  of  his  diminished  earning 
capacity,  it  was  his  duty  to  Introduce  testi- 
mony from  which  the  jury  could  ascertain 
such  damages.  Failing  In  this,  the  learned 
judge  should  not  have  submitted  to  the  jury, 
as  a  basis  for  their  verdict,  the  pecimlary 
loss  to  the  plaintiff,  occasioned  by  the  In- 
juries received  in  the  explosion." 

Our  attention  is  directed  by  respondent  to 
the  case  of  Perrlgo  v.  St  Louis,  185  Mo.  274, 
84  S.  W.  30,  and  It  is  eamesUy  insisted,  by 
learned  counsel  for  respondent,  that  the  con- 
clusion announced  In  that  case  is  decisive  of 
the  proposition  now  under  discussion.  We 
are  unable  to  give  our  assent  to  this  conten- 
tion, upon  this  proposition  so  ably  presented 
by  counsel  for  respondent,  and  in  our  opinion 
the  case  of  Perrlgo  v.  St  Louis  falls  far 
short  of  furnishing  decisive  support  to  such 
Insistence.  That  case  can  be  clearly  distin- 
guished from  the  cases  cited  In  support  of  the 
contention  of  appellant.  In  fact,  a  careful 
analysis  of  the  Perrlgo  Case  will  demonstrate 
that  the  learned  and  esteemed  judge  who 
wrote  the  opinion  clearly  pointed  out  the  dis- 


tinction between  the  case  he  had  in  hand  and 
the  numerous  other  cases  which  are  herein 
suggested.  In  that  case  it  will  be  observed 
that  the  instruction,  in  judgment  before  this 
court,  and  which  was  approved,  directed  the 
jury  that,  If  they  found  the  Issues  In  favor  of 
the  plaintiff,  they  might  take  Into  considera- 
tion the  fact  that  the  injuries  were  of  such 
a  character  as  diminished  the  ability  of  plain- 
tiff to  work  or  labor.  In  the  case  at  bar  It 
it  sought  by  the  direction  to  the  jury,  to  have 
them  compensate  plaintiff  for  impairment  to 
her  earning  capacity  in  the  future.  It  is  said 
that  the  language  employed  in  the  instruction 
discussed  In  the  Perrlgo  Case  and  the  terms 
used  in  the  case  at  bar  mean  the  same  thing. 
We  are  unable  to  agree  to  this  insistence. 
There  is  a  marked  distinction  In  the  two 
cases  as  to  the  questions  submitted  to  the 
consideration  of  the  jury.  To  fully  appreci- 
ate the  distinction  between  these  two  cases 
it  Is  well  to  keep  in  mind  the  foundation  up- 
on which  plaintiff  predicates  her  right  to 
have  the  jury  consider  the  element  of  dama- 
ges now  under  consideration.  It  is  specially 
averred  in  the  petition  what  her  earning  ca- 
pacity was  before  the  injury,  and  what  It 
would  be  in  the  future  if  she  had  not  received 
such  injury ;  and  there  can  be  no  escape  from 
the  conclusion  that  the  Instruction,  challeng- 
ed in  this  cause,  is  based  upon  such  specific 
allegation,  and  it  plainly  tells  the  jury  that 
they  may  compensate  her  for  any  impairment 
of  such  earning  capacity.  In  other  words.  It, 
in  effect  tells  the  jury  that  plaintiff  claims 
that  her  earning  capacity  was  at  least  $50  a 
month  prior  to  the  receipt  of  the  injuries; 
and,  "If  you  find  from  the  evidence  that,  by 
reason  ot  the  Injuries  received,  she  Is  only 
able  to  earn  a  much  less  sum,  then  you  are 
authorized  to  compensate  her  for  such  im- 
pairment to  her  earning  capacity." 

It  will  be  observed  In  the  Perrlgo  Case  that 
the  jury  are  not  directed  that  they  are  au- 
thorized to  compensate  plaintiff  for  any  di- 
minished ability  to  work  or  labor,  caused 
from  the  injuries  received,  but  the  jury  are 
simply  told  that.  If  by  reason  of  the  Injuries 
the  ability  of  plaintiff  to  work  or  labor  has 
been  diminished,  they  may  take  such  fact 
into  consideration  In  assessing  the  amount 
of  her  damages.  The  one  case  proceeds  upon 
the  theory  that  to  Impair  the  ability  of  plain- 
tiff to  work  or  labor  is,  as  was  said  In  the 
Perrlgo  Case,  an  Injury  to  a  personal  right 
wholly  apart  from  any  pecuniary  benefit  that 
might  be  derived  from  the  exercise  of  thei 
power  to  work  or  labor,  and,  being  n  personal  1 
right  affecting  her  person,  that  it  was  legiti- 
mate and  proper  for  the  jury.  In  assessing  the 
damages,  to  take  such  fact  into  consideration. 
That  is  not  this  case.  The  court  in  the  case 
at  bar  did  not  limit  the  consideration  of  the 
jury  to  the  mere  impairment  of  the  power 
to  work  or  labor,  which  was  a  personal  right 
but  the  instruction,  in  effect  directed  them 
that  they  were  authorized  to  compensate  her 
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for  any  loss  of  pecuniary  benefit  that  might 
be  derived  from  the  exercise  of  the  power 
to  work  or  labor.  This  court,  in  discussing 
the  Instruction  challenged  in  the  Perrlgo 
Case,  speaking  through  Judge  Brace,  fully 
recognized  the  marked  distinction  in  the 
cases  to  which  we  have  made  reference.  He 
said :  "The  Jury  were  not  authorized,  by  the 
instruction  in  the  case,  to  allow  damages  for 
loss  of  time  or  services.  They  were  simply 
told,  in  determining  the  extent  of  her  inju- 
ries, they  might  take  Into  consideration  any 
diminution  of  her  x>ower  to  work.  To  impair 
the  power  of  any  person,  whether  of  body  or 
mind,  is  an  Injury  to  personal  right,  wholly 
apart  from  any  pecuniary  benefit  that  might 
be  derived  from  the  exercise  of  the  power." 
Chief  Justice  Bleckley,  in  Railroad  v.  Jacobs, 
88  Ga.,  loc.  cit.  652,  15  S.  B.  825,  clearly 
pointed  out  the  reason  which  Justifies  the 
trial  court  in  authorizing  the  Jury,  in  assess- 
ing the  damages  in  a  personal  injury  case,  to 
take  into  consideration  the  deprivation  or  im- 
pairment of  the  power  to  work  or  labor.  His 
views,  however,  In  no  way  conflict  with  the 
distinction  we  have  pointed  out  between  the 
Perrlgo  Case  and  the  case  at  bar. 

Elmphaslzing  the  corectness  of  the  conclu- 
sion that  this  court.  In  the  Perrlgo  Case,  rec- 
ognized the  distinction  between  an  Instruc- 
tion which  merely  authorized  the  considera- 
tion of  a  fact  that  the  plaintiff's  ability  to 
work  was  diminished  and  one  in  which  the 
jury  were  authorized  to  compensate  the 
plaintiff  for  impairment  to  earning  capacity, 
we  find  cases  from  the  Courts  of  Appeals  In 
this  state,  which  clearly  point  out  the  dis- 
tinction unqualifiedly  approved,  and  the  views 
of  such  court  quoted  with  approval.  Blllson, 
J.,  in  Cullar  v.  Railroad,  84  Mo.  App.,  loc.  cit 
346,  thus  discussed  the  proposition:  "The 
husband  Is  allowed  to  recover  for  the  loss  of 
his  wife's  services,  and  she  cannot  include  in 
her  damages  any  loss  of  time  wherein  she 
might  have  rendered  him  service.  But  that 
will  not  prevent  her  from  recovering  for  all 
those  things  which  injure  her,  apart  from  a 
mere  loss  of  service  and  society  to  which  her 
hiisband  is  entitled.  Physical  disability  is  a 
personal  loss,  apart  from  being  a  deprivation 
of  a  money-eaming  power.  In  Plummer  v. 
Milan,  70  Mo.  App.  598,  and  later  In  Wallis 
V.  Westport,  82  Mo.  App.  522,  we  held  it  im- 
proper to  direct  an  allowance  for  damages 
for  a  married  woman's  inability  to  perform 
her  ordinary  avocations  of  life.  But  this 
does  not  prevent  her  recovering  for  a  physical 
disability,  which  may,  perhaps,  l>e  a  constant 
source  of  discomfort,  inconvenience,  and  an- 
noyance." .  In  announcing  the  final  conclusion 
in  the  Perrlgo  Case  this  court  said :  "Human 
nature  Is  so  constituted  that  physical  labor, 
in  some  form,  is  essential  to  health  and  hap- 
piness, and  to  be  deprived  of  the  power  to 
work  is  one  of  the  most  serious  personal  In- 
juries, Independent  of  the  pecuniary  benefits 
that  such  labor  may  confer;  and,  from  any 


standpoint,  whether  of  statute  or  common 
law,  a  married  woman,  like  any  other  human 
being,  ought  to  be  compensated,  so  far  as  may 
be,  for  such  deprivation,  if  wrongful,  and  we 
do  not  think  the  court  committed  error  in  so 
holding  In  this  instruction."  In  our  opinion 
the  very  terms  employed  In  giving  expression 
to  the  views  of  this  court  in  that  case,  to  Its 
final  conclusion,  clearly  distinguishes  It  from 
the  case  at  bar. 

Recurring  to  the  Instrtiction  challenged  in 
this  case.  It  will  be  observed  that  the  court 
directed  the  jury  to  compensate  the  plaintiff. 
In  assessing  her  damages,  for  impairment  to 
earning  capacity  in  the  future,  if  there  was 
any  such  impairment.  We  repeat  that  we 
are  unable  to  conceive  upon  what  theory  the 
jury  were  to  compensate  plaintiff  for  any  Im- 
pairment of  her  earning  capacity,  in  the  ab- 
sence of  any  basis  from  which  to  calculate 
the  amount  that  such  earning  capacity  was 
impaired.  It  will  also  be  observed  that  the 
right  of  the  Jury  to  allow  compensation  for 
the  impairment  of  earning  capacity  was  con- 
ditioned ;  that  they  found  that  such  earning 
capacity  was  impaired,  and,  there  being  no 
proof  as  to  what  her  earning  capacity  was, 
prior  or  subsequent  to  the  injuries  complain- 
ed of,  we  are  unable  to  escape  the  conclusion 
that  this  instruction,  in  the  particulars  point- 
ed out,  -was  a  misdirection  to  the  jury.  As 
further  emphasizing  the  correctness  of  the 
conclusions  reached  upon  this  proposition,  we 
find,  upon  examination  of  the  treatment  of 
this  subject  by  the  text-writers  heretofore 
referred  to,  they  use  the  same  terms,  or  sim- 
ilar terms,  as  are  used  in  the  Instruction  now 
under  discussion;  such  as  "earning  power" 
and  "earning  capacity."  Then  they  proceed 
to  discuss  the  proposition  of  the  Impairment 
or  diminishing  of  such  earning  power  or  earn- 
ing capacity,  and  apply  the  rules  as  applicable 
to  the  necessity  of  proof,  as  herein  indicated. 
This  case  does  not  fall  within  that  line  of 
cases,  to  which  our  attention  is  directed, 
where  the  earning  capacity  was  not  suscep- 
tible of  proof.  If  plaintiff  was  entitled  to 
compensation  for  any  loss,  by  reason  of  Im- 
pairment to  her  earning  capacity,  what  such 
earning  capacity  was  is  susceptible  of  rea- 
sonably accurate  proof;  and,  there  being  no 
proof  upon  that  subject,  It  must  be  held  that 
the  Instruction  was  erroneous,  and  the  giving 
of  it  constitutes  reversible  error, 

2.  Instruction  No.  1,  the  correctness  of 
which  Is  challenged  by  appellant,  is  as  fol- 
lows :  "(1)  The  court  Instructs  the  Jury  that 
it  was  the  duty  of  the  defendant,  in  conduct- 
ing its  business  as  a  common  carrier  of  pas- 
sengers, as  far  as  it  was  capable,  by  exer- 
cising a  very  high  degree  of  care  and  fore- 
sight, to  carry  them  safely,  and  the  defendant 
is  responsible  for  the  Injuries  resulting  to  its 
passengers  through  the  failure  to  exercise 
such  care ;  and  any  failure,  on  the  part  of  the 
defendant,  to  exercise  a  very  high  degree  of 
care  and  diligence  of  a  very  prudent  person 
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In  operating  its  cars,  would  be  such  negli- 
gence as  to  make  the  defendant  liable  for 
any  injnry  to  the  plaintiff  resulting  from 
such  neglect,  unless  you  further  believe  there 
was  negligence  on  the  plaintlfTs  part  direct- 
ly contributing  to  the  injuries  sustained  by 
her ;  and.  In  passing  upon  the  question'  as  to 
whether  the  defendant  was  or  was  not  negli- 
gent In  operating  its  cars  on  the  occasion  In 
question,  yon  shonld  take  into  consideration 
all  the  facts  and  circumstances  as  shown  by 
the  evidence  to  have  existed  at  the  time 
when,  and  the  place  where,  the  injury  In 
question  occurred,  and  .you  should  give  to 
each  fact  and  circumstance,  and  to  the  testi- 
mony of  each  witness,  such  weight  only  as 
you  may  deem  such  fact,  circumstance,  or 
testimony  entitled  to  In  connection  with  all 
the  evidence  in  the  case."  The  correctness 
of  this  instruction  is  challenged  upon  two 
gronnds:  First  That  It  assumes  the  exist- 
ence of  certain  material  facts  which  are  es- 
sential to  entitle  plaintiff  to  recover,  and 
which  are  put  in  issue  by  the  answer,  without 
submitting  such  facts  to  the  jury  and  requir- 
ing them  to  make  a  finding  upon  such  facts. 
Second.  That  the  Instruction  is  broader  than 
the  allegation  in  the  petition  charging  negli- 
gence upon  which  it  Is  predicated,  and  that 
It  falls  to  limit  and  confine  the  consideration 
of  the  Jury  to  the  character  of  negligence 
which  Is  specifically  alleged  in  the  petition. 
In  other  words,  it  Is  Insisted  that  the  negli- 
gence complained  of  In  the  petition  of  plain- 
tiff was  speciflcally  alleged,  and  that  the  in- 
struction now  under  consideration  falls  to 
confine  the  Jury  to  the  character  of  negligence 
alleged,  but  authorized  a  recovery  upon  any 
ground  of  negligence,  whether  embraced  in 
the  petition  or  not. 

As  this  cau'se  must  be  remanded  for  a  new 
trial,  as  heretofore  indicated  in  the  discussion 
of  the  first  proposition  treated  of,  we  shall 
content  ourselves  with  briefly  discussing  the 
propositions  presented  by  the  respective  coun- 
sel and  giving  some  expression  to  our  views 
as  to  the  correct  rules  of  law  applicable  to 
the  subject  In  hand.  That  the  trial  courts, 
under  certain  circumstances,  may  assume  the 
existence  of  certain  material  facts  is  well  set- 
tled by  a  long  line  of  decisions  In  this  court. 
We  have  reached  that  stage  under  our  system 
of  jorisprudenoe,  and  it  affords  us  pleasure 
to  make  note  of  this  advanced  step,  in  the  ad- 
ministration of  the  law,  in  controversies  in 
court,  to  apply  to  such  litigated  controversies 
practical  and  business  rules.  We  do  not 
mean  to  be  understood  as  holding  that  in  all 
cases,  npon  the  mere  uncontradicted  evidence 
of  a  witness  or  witnesses,  the  court  would  be 
authorized  to  assume  the  truth  of  their  state- 
ments; but  we  do  hold  that,  even  though 
the  facts  be  put  In  Issue  by  the  answer  that, 
where  the  testimony  is  absolutely  uncon- 
tradicted, and  not  a  word  of  testimony  offer- 
ed to  disprove  the  facts  testified  to  by  the 
witnesses,  and,  during  the  progress  of  the 
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trial,  it  is  made  manifest  to  the  Judge  pre- 
siding at  the  trial,  by  the  manner  of  the  ex- 
amination of  the  witnesses  by  counsel  engag- 
ed in  the  cause,  that  such  facts  are  not  to 
be  treated  as  a  real  disputed  question  In  the 
controversy,  then  and  In  that  case  the  court 
would  be  authorized,  without  the  commission 
of  any  error,  in  giving  its  Instructions  to  the 
Jury,  to  assume  the  existence  of  such  facts, 
which,  during  the  progress  of  the  trial,  coun- 
sel by  their  conduct  and  manner  had  indi- 
cated were  not  seriously  in  dispute.  This 
court  in  the  case  of  Fullerton  v.  Fordyce,  121 
Mo.,  loc.  dt.  13,  26  S.  W.  587,  42  Am.  St.  Rep. 
516,  speaking  through  MacFarlane,  J.,  an- 
nounced the  rule  that:  "The  court  may,  In 
Its  Instructions  to  the  jury,  assume  the  truth 
of  a  proposition  which  is  established  by  the 
undisputed  testimony,  but  It  Is  manifestly 
Improper  to  do  so  where  there  is  any  conflict 
In  the  evidence" — citing,  in  support  of  the 
rule.  Hall  v.  Railroad,  74  Mo.  302,  Barr  v. 
Armstrong,  56  Mo.  589,  and  Caldwell  v.  Ste- 
phens, 57  Mo.  696. 

In  Taylor  v.  Iron  County,  133  Mo.  349,  34 
S.  W.  581,  this  court  clearly  indicated  Its 
views  upon  this  proposition,  and  it  was  there 
expressly  held  that  it  was  not  error  for  the 
court,  under  certain  circumstances,  to  assume 
the  existence  of  certain  facts.  One  of  the 
questions  involved  in  that  case  was  as  to  the 
injuries  received  by  the  plaintiff,  and  the 
permanency  of  such  injuries,  and  the  court 
In  its  Instructions  assumed  the  existence  of 
certain  facts  concerning  the  injuries  and  the 
permanency  thereof,  and  In  discussing  the 
proposition  It  was  there  said:  "This  court 
has  frequently  held,  to  sustain  verdicts  ren- 
dered upon  Instructions  wherein  the  trial 
court  assumed  the  truth  of  a  proposition  or 
fact  which  has  been  established  by  unques- 
tioned testimony  of  the  party  alleging  It,  and, 
while  not  admitted  by  the  adverse  party  in 
express  words,  has  been  treated  throughout 
the  trial  by  him  as  exlsttaig,  that  no  reversi- 
ble error  was  committed  by  the  court's  as- 
sumption." Further  discussing  this  question, 
the  reasons  for  the  application  of  such  rule 
in  the  trial  of  causes  were  plainly  made,  mani- 
fest; and,  in  assigning  such  reasons.  It  was 
there  said:  "While  the  question  of  plain- 
tiff's injuries  and  the  extent  thereof  was  put 
in  issue  by  the  general  denial  set  up  in  de- 
fendant's answer  at  the  trial,  the  real  con- 
test was  confined,  so  far  as  defendant's  tes- 
timony went,  to  its  entire  nonliability.  Not 
a  word  of  testimony  was  offered  to  disprove 
any  fact  testified  to  by  plaintiff  or  her  wit- 
nesses as  to  the  injury,  its  character,  extent, 
and  probable  duration.  During  the  entire 
progress  of  the  trial,  counsel  for  defendant, 
by  the  very  manner  of  the  examination  of  the 
witnesses,  seemed  to  recognize  and  concede 
both  the  Injury  and  the  probable  extent 
thereof,  and  sought  only  to  avoid  Its  conse- 
quences to  his  clients  by  endeavoring  to  show 
defendant's  nonliability  by  reason  of  the  un- 
manageable condition  of  the  horse  driven  by 
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defendant's  servant  at  the  time  plaintiff  re 
celved  ber  Injuries.  What  all  parties  to  a 
litigation  treat  and  assume  aa  a  fact  during 
the  entire  progress  of  the  trial  before  the 
court  the  court,  without  error,  may  assume, 
for  cOBTenience,  in  drafting  Its  Instructions 
to  the  Jury;  that  the  issue  upon  that  fact 
has  been  withdrawn  from  the  controversy, 
and  confined  to  the  narrow  compass  embraced 
within  the  radius  of  the  testimony  ofCered." 
To  the  same  effect  Is  Burlington  First  Na- 
tional Bank  t.  Hatch,  98  Mo.  376,  11  S.  W. 
739,  and  Pope  v.  Kansas  City  Cable  Ry.  Co., 
99  Mo.  400, 12  S.  W.  891.  Gantt,  J.,  in  speak- 
ing for  this  court.  In  Gayle  t.  Missouri  Car 
&  Foundry  Co.,  177  Mo.  427,  76  S.  W.  987, 
cited  approvingly  the  ease  of  Taylor  v.  Iron 
County,  supra,  and  expressly  ruled  that  it 
was  not  error  to  assiune  the  existence  of  a 
fact  over  which  there  was  no  controversy. 

In  the  comparatively  recent  case  of  Sote- 
bier  T.  Transit  Company,  203  Mo.  702,  102 
S.  W.  651,  the  cases  of  Hall  v.  Railway  Co., 
Barr  v.  Armstrong,  Fullerton  v.  Fordyce,  and 
Taylor  v.  Iron  County,  supra,  were  cited  with 
approval,  and  it  was  clearly  recognized  In 
that  case  that  tliis  court  had  many  times 
held  that  the  trial  court  may.  In  its  Instruc- 
tions to  a  Jury,  assume  the  truth  of  a  propo- 
sition which  is  established  by  the  undisputed 
evidence  In  the  case.  On  the  other  band,  it 
may  be  that  in  the  trial  of  a  cause  a  witness 
or  witnesses  may  testify  as  to  some  material 
fact,  and  the  opposite  party  is  unable  to 
Introduce  any  witness  to  contradict  their  tes- 
timony, yet  there  is  no  question  but  what  be 
has  a  right  to  challenge  the  credibility  of 
such  witnesses  and  have  the  court  or  the 
Jury,  to  whom  the  cause  may  be  submitted, 
determine  such  fact  However,  It  is  clear 
that  the  trial  court  can  readily  observe  as  to 
whether  there  Is  a  serious  and  real  dispute 
as  to  the  credibility  of  the  witnesses  testify- 
ing, or  as  to  the  existence  of  tbe  facts  to 
which  they  give  testimony.  It  is  but  the 
common  observation  of  all  courts  that  coun- 
sel ordinarily.  In  no  uncertain  terms,  in- 
dicate whether  there  Is  a  real  dispute  as  to 
certain  facts  Involved  in  the  proceeding,  and 
the  dispute,  if  seriously  and  really  made,  will 
always  manifest  itself  during  the  progress  of 
the  trial.  In  the  examination  and  cross-ex- 
amination of  the  witnesses  and  tbe  Instruc- 
tions requested  at  the  close  of  all  the  testi- 
mony. 

It  is  manifest  from  the  record  before  us 
in  this  cause  that  there  was  no  dispute  over 
the  fact  that  the  defendant  was  a  carrier  of 
passengers,  and  that  there  was  a  collision; 
and,  even  though  those  facts  were  put  In  is- 
sue by  the  answer,  if  It  was  apparent  to  the 
trial  Judge  during  the  progress  of  the  trial 
that  there  was  no  dispute  over  those  ques- 
tions, and  both  parties  treated  those  partic- 
ular facts  as  being  in  existence,  there  was 
no  reversible  error  In  the  court  assuming  the 
existence  of  such  facts  In  its  instructions  to 
the  Jury.    The  conclusions  reached  upon  this 


proposition  in  no  way  conflict  with  the  con- 
clusions reached  In  Gannon  v.  Gas  Co.,  145 
Mo.  502,  46  S.  W.  968,  47  8.  W.  907,  43  L. 
R.  A.  505.  Ttiat  case  was  simply  one  where 
tbe  plaintiff  by  her  testimony  made  out  a 
prima  facie  case  of  negligence  against  de- 
fendant The  proof  offered  by  tbe  plaintiff 
in  that  proceeding  was  adequate  and  suffi- 
cient to  cast  tbe  burden  upon  tbe  defendant 
in  showing  the  nonexistence  of  negligence  on 
its  part.  Witnesses  were  then  introduced  on 
the  part  of  tbe  defendant  whose  testimony, 
if  true,  would  rebut  tbe  prima  facie  case  of 
negligence  made  out  by  the  plaintiff;  but  it 
must  be  observed,  in  that  case,  that  was  tbe 
vital  question  submitted  to  the  Jury,  as  to 
whether  tbe  facts  testified  to  by  such  wit- 
nesses were  true,  and  at  tbe  close  of  all  tbe 
evidence  the  defendant  requested  the  court 
to  instruct  the  Jury  that,  upon  the  pleadings 
and  al)  the  evidence,  tbe  plaintiff  could  not 
recover.  Counsel  for  plaintiff  was  there  com- 
batting tbe  propriety  of  such  an  instruction, 
and  the  court  refused  to  give  it  That  case 
clearly  falls  within  that  class  of  cases,  as 
heretofore  indicated,  where  a  party  has  a 
right  to  challenge  the  credibility  of  witnesses 
and  have  the  question  as  to  their  credibility 
and  the  truth  of  tbe  facts  to  which  they  give 
testimony  passed  upon  by  tbe  Jury,  and  that 
such  facts  were  clearly  in  dispute  in  that 
controversy  was  plainly  apparent  upon  tbe 
record.  That  is  not  this  case.  The  examina- 
tion and  cross-examination  of  tbe  witnesses, 
during  tbe  progress  of  the  trial  In  tbe  case 
at  bar,  clearly  indicate  that  counsel  were  not 
seriously  disputing  the  existence  of  the  facts 
of  which  they  now  complain  in  this  proceed- 
ing, as  being  assumed  by  tbe  court  In  tbe  in- 
struction now  under  consideration;  and  It  Is 
somewhat  a  significant  fact,  learned  counsel 
for  appellant  did  not  controtert  the  proposi- 
tion that  those  facts  were  not  in  dispute  in 
the  trial  until  they  reached  the  point  of  fil- 
ing their  reply  brief  to  the  brief  filed  by  tbe 
respondent.  In  the  original  brief  filed  In  this 
cause  by  appellant  there  Is  an  entire  absence 
of  any  complaint  that  the  court,  in  Instruc- 
tion No.  1,  erroneously  assumed  the  existence 
of  any  of  the  material  facts.  Emphasizing 
tbe  correctness  of  tbe  conclusion  that  tbe 
case  of  Gannon  v.  Gas  Co.,  supra,  is  not  to 
l>e  regarded  as  in  conflict  with  the  views 
bereln  expressed  upon  the  proposition  under 
discussion,  it  is  signiflcant  and  worthy  of 
note  that  tbe  same  Judge  who  wrote  tbe  Gan- 
non Case  also  wrote  tbe  case  of  Taylor  v. 
Iron  County,  heretofore  referred  to  and  quot- 
ed from  approvingly.  It  is  obvious  that  the 
learned  Judge,  in  the  consideration  of  the 
Gannon  Case,  did  not  regard  the  final  conclu- 
sion reached  In  that  case  as  being  in  conflict 
with  the  Taylor  Case,  and  It  Is  manifest  that 
tbe  two  cases  are  clearly  distinguishable  up- 
on the  ground  as  herein  Indicated. 

Upon  tbe  remaining  proposition  Involved  In 
this  Instruction — that  Is,  that  the  Instruction 
upon  the  subject  of  negMgence  is  broader 
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than  the  pleading  upon  which  It  la  predicat- 
ed—It IB  sufficient  to  say  that  the  trial  court, 
in  framing  said  instruction,  In  that  partlc> 
uler,  was  unmindful  of  the  well-settled  rules 
of  law,  as  announced  by  this  court,  applica- 
ble to  this  subject  A  recovery  In  this  action 
is  sought  upon  the  negligence  which  Is  al- 
leged to  consist  In  that  the  defendant  so  care- 
lessly and  negligently  operated  its  cars  that 
the  car  in  which  plaintiff  was  riding  Was 
caused  to  collide  with  another  car  belonging 
to  defendant,  upon  one  of  the  avenues  of  the 
city  of  St.  Louis.  In  other  words,  specific 
negligence  was  alleged,  upon  which  a  recov-- 
ery  was  sought,  and  the  instruction,  in  order 
to  conform  to  the  uniform  rulings  of  this 
court,  should  have  limited  the  consideration 
of  the  Jury  to  the  acts  of  negligence  specific- 
ally complained  of  In  the  petition.  Wolfe  v. 
Supreme  Lodge,  160  Mo.  675,  61  8.  W.  637; 
Abbott  V.  Railroad,  83  Mo.  271,  53  Am.  Rep. 
581;  Price  v.  Railroad,  72  Mo.  419;  Feory  v. 
Street  Ry.  Co.,  162  Mo.  75,  62  S.  W.  452;  Ely 
V.  Railroad,  77  Mo.  34.  In  Roscoe  v.  Metro- 
politan St.  Ry.  C!o.,  202  Mo.  576,  101  S.  W.  32, 
the  authorities  applicable  to  this  proposition 
were  exhaustively  reviewed,  and  it  was  there 
expressly  ruled  that,  if  a  recovery  was 
sought  uiton  the  ground  of  specific  negligence 
all^;ed  in  the  petition.  It  was  the  duty  of 
the  court  to  limit  the  consideration  of  the 
Jury  to  the  specific  negligence  complained  of. 
However,  it  may  be  said  that  this  instruc- 
tion, even  in  this  form,  as  applicable  to  this 
cause,  does  not  constitute  reversible  error,  for 
the  reason  that  all  the  proof  offered  in  evi- 
dence clearly  established  that  whatever  in- 
juries the  plaintiff  received  were  by  reason 
of  the  specific  negligence  complained  of  in  the 
petition.  We  deem  It  unnecessary  to  express 
un  opinion  upon  the  proposition,  if  that  error 
was  standing  alone  in  this  cause,  as  to  wheth- 
er this  court  would  be  warranted  in  revers- 
ing the  Judgment  for  that  cause. 

3.  This  brings  us  to  the  consideration  of 
tlie  only  remaining  proposition  in  this  cause; 
that  is,  that  the  verdict  of  the  Jury  was  ex- 
cessive. It  will  suffice  to  say,  upon  this 
proposition,  that  we  have  carefully  read  in 
detail  all  the  testimony  of  all  the  witnesses, 
Inclading  the  medical  experts,  applicable  to 
the  Injuries  received  by  the  plaintiff  by  rea- 
son of  the  collision,  and  we  are  unable  to  es- 
cape the  conclusion  that  the  verdict,  as  re- 
turned by  the  Jury,  was  grossly  excessive. 
Whether  this  excessive  verdict  was  returned 
by  reason  of  the  error  committed  by  the 
court  In  allowing  the  Jury  to  guess  or  con- 
jecture as  to  what  should  be  the  compensa- 
tion allowed  the  plaintiff  for  impairment  to 
her  earning  capacity,  there  being  no  proof  as 
to  what  such  earning  capacity  was,  or  wheth- 
er it  was  occasioned  by  the  dramatic  inci- 
dents of  the  trial,  as  disclosed  by  the  record, 
when  the  plaintiti  was  testifying  in  the 
cauTC,  would  be  mere  guesswork  by  this 
ceurt.  After  a  most  careful  consideration  of 
all  the  testimony  we  are  unable  to  conclude 


that  the  testimony  was  sufficient  to  show 
that  plaintiff's  injuries  were  permanent;  and, 
as  to  what  amount  of  damages  she  is  right- 
fully entitled  to  recover  by  reason  of  the  in- 
juries received  in  the  collision  complained  of, 
this  court  is  unable  to  say,  and  we  are  un- 
willing to  make  ourselves  the  triers  of  the 
facts  without  having  any  of  the  witnesses 
before  us,  end  also  unwilling  to  guess  or  con- 
jecture, under  the  facts  of  this  case,  as  to 
what  the  plaintiff  ought  to  be  required  to  re- 
mit in  order  to  have  this  judgment  affirmed. 
This  Is  a  court  of  review,  and  we  liave  clear- 
ly indicated  that  the  trial  of  this  cause  was 
not  In  conformity  with  the  well-settled  rules 
repeatedly  announced  by  this  court,  and  that 
such  errors  were  committed  as  fully  war- 
rants this  court  in  reversing  the  Judgment 
and  remanding  the  cause  for  a  new  trial. 

Entertaining  the  views  to  which  we  have 
herein  given  expression,  It  is  ordered  that 
the  Judgment  of  the  trial  court  b6  reversed, 
and  the  cause  remanded  for  a  new  trial. 

GANTT,  C.  J.,  and  BURGESS,  VALLI- 
ANT,  and  GRAVES,  JJ.,  concur.  LAMM,  J., 
dissents.    WOODSON,  J.,  not  Bitting. 


STATE  ex  rel.  GUION  v.  MILES  et  al. 
(Supreme  Court  of  Missouri.     Feb.  27,  1908.) 

1.  Statutes  —  Construction  —  Statdtbs 
Adopted  from  Other  States. 

When  the  statute  of  another  state  is  adopt- 
ed, the  construction  placed  on  the  statute  prior 
to  its  adoption  presumptively  governs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  i  307.] 

2.  Same. 

It  is  not  essential  to  the  applicati<Hi  of  the 
rule  that,  when  the  statute  of  another  state  is 
adopted,  the  construction  placed  thereon  prior 
to  the  adoption  presumptively  governs,  that 
the  statute  adopted  should  be  a  literal  copy  of 
the  one  of  the  foreign  state ;  but  it  is  only  nec- 
essary that  the  substance  of  the  statute,  or  some 
controlling  word,  has  been  borrowed  and  adopt- 
ed. 

[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  307.] 

8.  Elections— Pbimabt  Bilections— Member 
op  Political  Coioiittee  —  Right  to  Re- 
move. 

Act  March  13,  1901  (Laws  1901,  p.  140 
[Ann.  St.  1906,  |$  7162-1  to  7162-261),  provid- 
ing for  primary  elections  in  cities  having  a  des- 
ignated population,  authorizing  the  election  bien- 
nially at  a  primary  election  of  the  members  of 
the  general  committee  of  the  political  parties  to 
serve  for  two  years,  and  empowering  such  com- 
mittees to  adopt  rules  and  regulations  not  con- 
trary to  the  statutes,  held,  that  the  general  com- 
mittee of  a  political  party  could  not  remove  an 
elected  member  of  the  committee  under  a  rule  of 
the  committee  authorizing  the  expulsion  of  a  com- 
mitteeman for  failure  without  areasonable  excuse 
to_  attend  three  successive  meetings  of  the  com- , 
mittee ;  the  rule  being  in  violation  of  the  statute. 
4.  MANDAMtrs  —  Subjects  of  Relief  — Rkir- 

STATEMENT  IN  OFFICE. 

Where  the  duties  imposed  by  law  on  a 
person  either  make  him  a  pnblic  officer  or  a 
quasi  public  officer,  or  where  the  position  is  one 
wherein  he  has  the  right  to  iierform  the  duties 
and  functions  required  of  bim,  and  the  matter 
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about  wbicli  he  performs  the  service  is  one  of 
public  concern,  or  where  the  position  is  one  with 
such  characteristics  as  to  make  it  analogous  to 
that  of  a  public  office,  mandamus  lies  to  restore 
him  to  the  rights  of  which  he  has  been  illegally 
deprived  by  bis  being  removed  from  his  position. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  S§  161-109.] 

5.  Same— "Mandamus." 

"Mandamus"  is  a  prerogative  writ  of  a 
remedial  nature,  and  it  is  issued  in  all  cases 
where  the  party  has  a  right  to  have  anything 
done  and  has  no  other  specific  means  of  com- 
pelling performance,  and  it  lies  to  restore  one  to 
the  enjoyment  of  an  office  or  position  of  trust  of 
a  public  nature  from  which  be  has  been  wrong- 
fully removed;  but  one  cannot  by  mandamus 
litigate  and  determine  title  to  an  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S3,  Mandamus,  i  167. 

For  other  definitioiis,  see  Words  and  Phrases, 
vol.  5,  p.  4323 ;    vol.  8,  pp.  7714,  7715.] 

6.  Samb. 

A  member  of  a  city  central  committee  of  a 
political  party,  elected  at  a  primary  election  un- 
der Act  March  13,  1901  (Laws  1901,  p.  149 
[Ann.  St.  1906,  §§  7162-1  to  7162-26]),  provid- 
ing for  a  primary  election  in  cities  having  a  des- 
ignated population,  etc.,  is  elected  to  fill  a  public 
position  and  to  perform  duties  of  public  concern, 
and  at  least  holds  a  position  analogous  to  that 
of  a  public  officer,  and  may  maintain  mandamus 
to  compel  his  restoration  to  membership  after 
his  wrongful  expulsion  and  after  the  selection 
by  the  committee  of  a  successor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  i  167.] 

7.  Elections— Pbimabt   Election— Statutes 
— Validitt. 

Act  March  13,   1901   (Laws  1901,  p.   149 
[Ann.  St  1906,  $1  7162-1  to  7162-26]),  provid- 
ing for  a  primary  election  in  cities  having  300,- 
0(X>  inhabitants,  is  valid. 
Valliant  and  Graves,  JJ.,  dissenting. 

In  Banc.  Mandamus  by  the  state,  on  the 
relation  of  Edward  E.  Onion,  against  James 
P.  Miles  and  others,  to  reinstate  relator  as  a 
member  of  the  Democratic  city  central  com- 
mittee of  the  city  of  St  IjOuIs.    Writ  granted. 

This  is  an  original  proceeding,  begun  In 
this  court  by  which  it  is  sought  to  obtain 
a  peremptory  writ  of  mandamus  directing 
the  respondents  to  reinstate  the  relator  in  his 
rights  and  privileges  as  a  member  of  the 
Democratic  city  central  committee  of  the  city 
of  St  Louis. 

The  relator  in  this  cause  on  December  23, 
1907,  filed  in  this  court  an  amended  informa- 
tion, which  substantially  charges  that  the 
relator  was  on  the  6th  day  of  October,  1906, 
duly  elected  a  member  of  the  Democratic  city 
central  committee  from  the  Sixth  Ward  of 
the  city  of  St  Louis  by  direct  vote  at  a  pri- 
mary election  of  the  Democratic  voters  of 
said  ward  In  said  city.  It  is  further  averred 
that  the  primary  election  on  the  date  hereto- 
fore mentioned  and  the  choosing  of  commit- 
teemen at  such  election  was  in  pursuance  of 
an  act  of  the  General  Assembly  of  Missouri, 
approved  March  13,  1901  (Laws  1901,  p.  149), 
relating  to  primary  elections  in  cities  haying 
300,000  inhabitants,  and  that  the  committee- 
men elected  at  said  primary  election  were  to 
represent  the  members  of  the  political  party 
known  as  the  Democratic  Party,  a  political 


organization  which  at  the  last  preceding  elec- 
tion polled  10,000  votes  or  more  for  Supreme 
Judge  (no  Governor  being  elected  at  such  elec- 
tion) ;  that  the  primary  election  at  which  re- 
lator was  elected  was  held  in  pursuance  of 
the  provisions  of  the  primary  election  law 
heretofore  indicated,  under  an  official  call 
therefor  by  said  Democratic  city  central  com- 
mittee of  said  city,  the  same  being  the  man- 
aging and  controlling  committee  of  said  party 
in  said  city.  In  pursuance  of  the  official  call 
for  the  primary  election  a  notice  was  pub- 
lished in  accordance  with  the  requirements  of 
the  act  of  the  General  Assembly  for  the  pri- 
mary by  the  election  commissioners  of  said 
city.  The  official  call  for  the  primary,  as  be- 
fore suggested,  specified,  among  other  things, 
that  "at  the  same  primary  election  there  shall 
also  be  elected  by  the  direct  vote  of  the  Dem- 
ocratic electors  in  each  of  the  28  wards  one 
member  of  the  Democratic  city  central  com- 
mittee to  serve  for  the  ensuing  two  years," 
and  said  notice  specified,  among  other  things, 
that  "at  said  primary  election  there  will  also 
be  elected  by  the  direct  vote  of  the  Demo- 
cratic electors  in  each  ward  one  member  of 
the  Democratic  city  central  committee  to 
serve  during  the  ensuing  two  years."  It  la 
also  averred  in  the  information  filed  by  the 
relator  that  after  he  was  elected  by  the  Dem- 
ocratic electors  of  the  Sixth  Ward  of  the  city 
of  St  Louis,  as  before  stated,  he  received 
from  the  election  commissioners  a  certificate 
of  election,  as  provided  in  subdiTision  4  of 
section  19  of  said  act  and  entered  upon  the 
discharge  of  his  duties  as  a  member  of  said 
committee,  and  continued  to  act  as  a  mem- 
ber thereof,  in  conjunction  with  the  other  per- 
sons elected  as  members  of  said  committee 
elected  at  said  primary  election,  and  in  ev- 
ery way  performed  his  duties  and  exercised 
his  rights  as  a  member  of  said  committee 
up  to  and  until  the  23d  day  of  September, 
1907. 

It  is  further  alleged  In  the  information  that 
the  said  Democratic  city  central  committee 
of  the  city  of  St  Louis,  prior  to  August  26, 
1907,  adopted  certain  rules,  one  of  which  at 
the  time  mentioned  therein  was  as  follows: 
"The  committee  shall  meet  the  first  Monday 
of  every  month,  and  during  a  campaign  the 
committee  shall  meet  as  often  as  the  majori> 
ty  may  deem  best."  At  the  request  In  writ- 
ing of  a  majority  of  the  committee  the  chair 
shall  call  a  special  meeting  of  the  committee 
by  giving  at  least  two  days'  notice  of  the 
same  to  each  and  every  member  by  written 
notice  addressed  to  the  member's  residence. 
Another  of  said  rules  at  the  time  mentioned 
was :  "The  causes  for  which  a  committeeman 
may  be  expelled  are:  •  •  •  (3)  Failure 
without  a  reasonable  excuse  to  attend  three 
consecutive  meetings  of  the  committee."  Then 
follows  an  allegation  in  the  Information  that 
the  relator  failed  to  attend  three  consecutive 
meetings  of  said  committee  (said  meetings 
having  been  held  weekly,  though  it  was  not 
during  a  campaign) ;  that  at  a  meeting  'of 
said  committee  held  on  the  23d  day  of  Sep- 
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tember,  1007,  a  resolution  was  preseDted,  vot- 
ed upon,  and  declared  by  tbe  chairman  to  be 
adopted,  exiielllng  the  relator  from  member- 
ship In  said  committee  because  of  bis  having 
been  absent  from  three  consecutive  meetings 
of  said  committee.  Following  these  allega- 
tions are  the  names  of  those  voting  in  favor 
of  said  resolution  of  expulsion,  and  then  It  Is 
charged  that  other  persons  whom  the  commit- 
tee had  wrongfully  admitted  to  act  as  mem- 
bers of  said  committee  voted  upon  the  resolu- 
tion. It  Is  also  averred  and  charged  that 
after  the  adoption  of  the  resolution  expelling 
relator  from  the  committee,  at  a  meeting  of 
said  committee  held  on  October  1, 1907,  a  pre- 
tended election  was  bad,  participated  in  by 
certain  members  of  the  committee  and  others 
whom  they  bad  wrongfully  admitted  as  mem- 
bers of  said  committee,  and  that  at  such  elec- 
tion one  Patrick  F.  Qarvey  was  admitted  to 
said  committee  in  place  of  this  relator.  It  Is 
then  expressly  alleged  that  no  charges  or 
specification  of  charges  were  ever  preferred 
against  the  relator  at  any  time,  that  he  never 
received  any  notice  that  any  charge  would  be 
preferred  against  him,  and  that  no  opportuni- 
ty was  ever  given  to  him  to  defend  himself 
against  the  accusation  that  be  had  been  ab- 
sent from  three  consecutive  meetings  of  the 
committee,  or  to  show  his  excuse  for  such  ab- 
sence. Then  follows  the  averment  that  ever 
since  the  said  23d  day  of  September,  1907, 
the  date  of  the  passage  of  the  resolution  ex- 
pelling relator,  the  said  respondents  have 
wrongfully  conspired  and  combined  together 
to  deny,  and  have  denied,  to  relator  admis- 
sion to  the'  meetings  of  said  committee,  and 
the  right  and  opportunity  to  perform  his  du- 
ties and  exercise  his  rights  as  a  member 
thereof. 

It  is  further  alleged  that  there  was  no  right 
or  power  conferred  by  the  a.ct  of  the  General 
Assembly  upon  members  of  the  central  com- 
mittee to  expel  any  of  the  members  of  said 
committee  selected  by  the  electors  of  their 
party  in  the  respective  wards  that  they  rej^ 
resented,  and  that  the  acts  of  the  committee 
In  adopting  such  resolution  were  a  nullity 
and  of  no  force  or  vitality,  and  that  the  pre- 
tended election  of  Patrick  F.  Garvey  to  mem- 
bership in  said  committee  In  place  of  this  re- 
lator was  and  Is  illegal  and  void,  and  con- 
ferred no  right  upon  said  Garvey,  and  that 
said  Garvey  is  not  a  member  of  said  commit- 
tee, either  de  Jure  or  de  facto,  and  Is  wholly 
without  right  to  do  any  act  as  said  member. 
Then  follows  an  averment  in  the  informa- 
tion that  said  committee  was  without  power, 
right,  or  jurisdiction  in  law  to  expel  a  mem- 
ber of  said  committee,  and  had  no  authority 
to  make  the  rule  herein  indicated,  authoriz- 
ing an  expulsion  of  a  member  of  the  com- 
mittee for  absence  from  three  consecutive 
meetings. 

"Relator  further  states  and  shows  to  the 
court  that  the  action  of  the  said  respondents 
last  above  named,  and  of  said  committee, 
in  undertaking  to  expel  this  relator  from 


said  committee,  and  In  admitting  said  Gar- 
vey to  act  as  a  member  of  said  committee 
in  his  place,  was  wholly  without  authority 
or  jurisdiction  in  law,  was  contrary  to  law, 
and  violated  section  30  of  article  2  of  the 
Constitution  of  Missouri  and  deprived  re- 
lator of  his  property  without  due  process  of 
law.  The  relator  further  shows  that  the 
term  for  which  he  was  elected  to  be  a  mem- 
ber of  said  committee  will  expire  prior  to 
the  time  when  in  the  ordinary  course  of  liti- 
gation beginning  In  the  circuit  court  this 
case  should  be  finally  adjudicated  and  deter- 
mined, and  that,  even  should  the  case  be 
advanced  upon  the  docket  of  this  court,  when 
It  comes  here  upon  appeal,  it  could  not  be 
reached  and  decided  until  after  the  time 
when  all  of  the  Important  work  of  the  com- 
mittee remaining  to  be  done  during  tbe  term 
for  which  this  relator  was  elected  would 
necessarily  have  been  done  and  performed, 
leaving  nothing  to  be  done  by  the  relatbr 
upon  reinstatement;  that  owing  to  the  fact 
that  the  rights  and  duties  of  relator  are  his 
in  a  representative  capacity,  conferred  upon 
and  committed  to  him  by  the  vote  of  the 
Democratic  voters  of  said  ward,  and  owing 
to  the  fact  that  his  place  in  said  committee 
is  occupied  by  a  usurper,  who  assumes  to 
exercise  the  rights  and  perform  the  duties 
thereof,  not  as  a  representative  of  the  vot- 
ers, but  as  a  mere  instrument  of  the  re- 
spondents last  herein  above  named,  and  ow- 
ing to  the  fact  that  the  admission  of  said 
Garvey  to  act  as  a  member  of  said  commit- 
tee Is  unauthorized  by  and  is  contrary  to 
law,  this  case  Is  one  in  which  the  rights  of 
tbe  public  are  Involved  and  are  dependent 
upon  its  speedy  determhiatlon." 

In  conclusion,  the  relator,  upon  the  facts 
as  stated  In  the  Information,  prays  the  court 
to  restore  him  to  his  rights  as  a  member 
of  said  committee,  to  the  end  that  he  may 
perform  and  discharge  tbe  duties  to  the  pub- 
lic required  of  blm  under  the  provisions  of 
law. 

To  this  Information  there  is  interposed  by 
respondents  a  motion  to  quash.  Tbe  grounds 
upon  which  this  motion  Is  predicated,  in  Its 
last  analysis,  may   thus  be   briefly   stated: 

(1)  That  the  facts  as  charged  In  the  In- 
formation are  Insufficient  to  authorize  this 
court  to  award  tbe  relief  prayed  for.  In 
other  words,  the  information  falls  to  allege 
such  a  state  of  facts  as  would  warrant  this 
court  In  issuing  Its  writ  of  mandamus ;  that 
Is,  that  mandamus  is  not  tbe  remedy  appli- 
cable to  the  facts  stated  in  the  information. 

(2)  The  constitutionality  of  the  act  from 
which  tbe  proceeding  emanates  is  challenged, 
and  it  is  charged  that  the  act  Is  violative 
of  numerous  provisions  of  tbe  Constitution, 
which  are  fully  set  forth  in  the  motion  to 
quash.  (3)  Numerous  other  grounds  are  al- 
leged why  this  Information  should  be  quash- 
ed; but  It  is  apparent  that,  when  analyzed, 
they  are  clearly  expressed  within  tbe  broat^ 
allegation  that  the  facts  as  stated  are  in- 
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Haffldent  to  authorize  the  grautlng  of  the 
relief  prayed  for.  In  other  words,  it  is  a 
mere  direction  of  the  attention  of  the  court 
to  the  specific  reasons  why  the  facts  alleged 
in  the  Information  do  not  constitute  a  cause 
of  action  and  are  InsufiBcIent  to  entitle  the 
relator  to  the  relief  sought. 

This  substantially  constitutes  the  record 
in  this  proceeding,  and  there  is  nothing  re- 
maining for  this  court  to  do  except  to  give 
expression  to  its  views  upon  the  legal  prop- 
ositions dlsdoeed  by  the  record  before  us. 

Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Juries,  for  respondents. 

FOX,  J.  (after  stating  the  facts  as  above). 
It  is  apparent  from  the  disclosures  of  the 
record  now  before  us  that  the  overshadow- 
ing proposition  with  which  we  are  confront- 
ed is  the  one  in  which  the  sufficiency  of  the 
facts  alleged  in  the  Information  to  author- 
ise the  relief  sought  Is  challenged.  The  con- 
tentions of  learned  counsel  representing  re- 
lator and  the  respondents,  as  applicable  to 
this  main  proposition,  may  thus  be  briefly 
stated:  (1)  On  the  one  hand,'  the  respondents 
Insist  that  this  central  committee  is  a  mere 
voluntary  organization,'  and  has  full  power 
to  make  and  enforce  rules  as  indicated  in 
the  information;  that  is,  the  al>8ence  on  the 
part  of  a  committeeman  from  three  consecu- 
tive meetings  of  such  committee  shall  afford 
sufficient  reason  for  the  expulsion  of  such 
committeeman,  and,  having  the  power  to 
create  a  vacancy  under  such  rules,  they  also 
have  the  power  to  fill  such  vacancy  by  the 
appointment  of  some  one  Instead  ot  the  ex- 
I)clled  meml>er.  On  the  part  of  the  relator 
it  is  earnestly  contended  that  the  act  of  the 
General  Assembly,  approved  March  13,  1901 
(Laws  1901,  p.  149)  applicable  to  primary 
elections  in  cities  of  300,000  inhabitants  and 
over,  providing,  at  such  primary  election, 
for  the  election  of  central  committeemen, 
gives  such  committee  a  legal  status,  and  that 
its  standing  as  a  political  body  is  materially 
changed  by  virtue  of  the  provisions  of  that 
act,  and  under  its  provisions  they  have  no 
power  conferred  upon  them  to  expel  any 
member  of  the  committee  or  to  fill  any  va- 
cancy created  by  such  expulsion,  that  the 
powers  to  be  exercised  by  such  committee 
must  be  in  harmony  with  the  provisions  of 
that  act,  and  that  they  have  no  power  to  do 
any  act  which  is  contrary  to  or  inconsistent 
with  it  or  of  any  other  law  of  this  state. 
(2)  It  is  insisted  on  the  part  of  the  respond- 
ents, npon  the  facts  alleged  in  the  informa- 
tion, that  mandamus  is  not  the  proper  and 
appropriate  remedy  for  the  relief  sought  up- 
on the  allegations  In  the  Information.  On 
the  other  hand,  it  Is  insisted  on  the  part  of 
the  relator,  upon  the  facts  disclosed  by  the 
Information,  that  mandamus  is  the  only  ade- 
quate remedy  of  which  relator  can  avail 
himself.  (3)  It  is  contended  by  the  respond- 
ents that  the  position  of  the  relator  as  com- 


mitteeman from  the  Sixth  Ward  is  not  such 
a  public  position,  with  sufficient  official  char- 
acteristics attached  to  the  discharge  of  the 
duties  of  the  place,  us  would  warrant  ttie 
court  to  issue  its  writ  of  mandamus  restor- 
ing him  to  the  exerclsb  of  bis  right  to  per- 
form and  discharge  the  duties  incumbent  up- 
on him  by  virtue  of  the  position.  On  the 
other  hand,  the  relator  insists  that  tlie  posi- 
tion of  committeeman  from  which  he  was 
Illegally  expelled  is  one  requiring  the  per- 
formance and  discharge  of  duties  in  which 
the  public  are  concerned;  that  the  lawmak- 
ing power  by  the  act  of  the  General  As- 
sembly of  1901  created  such  position  and 
expressly  provided  for  the  election  of  the 
incumbent,  and  imposes  upon  such  incum- 
bent the  performance  and  discharge  of  cer- 
tain functions  In  which  the  public  are  ma- 
terially Interested.  These  are  the  vital  ques- 
tions with  which  this  court  Is  confronted,  in 
this  controversy,  and  the  rules  of  law  ap- 
plicable to  such  questions  should  not  and 
will  not  be  related  in  ordw  to  Justify  the  Is- 
suance of  the  writ ;  and,  on  the  other  hand, 
they  should  not  l>e  extended  in  order  to 
avoid  the  issuance  of  such  writ,  but  the  cor- 
rect solution  of  the  legal  propositions  with 
which  we  are  confronted  must  be  sou^t 
alone  upon  a  fair  and  reasonable  interpreta- 
tion of  the  law  applicable  to  them,  and  upon 
such  interpretation  our  final  conclusions 
must  be  predicated. 

The  consideration  of  the  first  proposition — 
that  is,  concerning  the  power  to  expel  the  re- 
lator— ^necessitates  a  brief  reference  to  the 
nature  and  character  of  the  act  of  the  Gen- 
eral Assembly  approved  March  13,  1901.  It 
is  obvious,  from  an  analysis  of  the  provisions 
of  that  act,  that  the  lawmaking  power  fully 
recognized  the  Importance  of  the  primary  elec- 
tion provided  for  by  the  act.  This  act  was 
made  applicable  alone  to  cities  of  300,000 
inhabitants  or  more.  The  General  Assembly 
manifested  their  full  recognition  of  the  Im- 
{nrtance  of  the  primary  law  enacted,  which  is 
now  under  consideration,  by  modeling  it 
along  the  same  general  lines  applicable  to 
general  elections  In  this  state.  An  exam- 
ination of  that  act  will  Indicate  that  the 
lawmakers  had  in  mind  the  safeguarding  of 
the  rights  and  privileges  of  the  electors  in 
the  expression  of  their  will  at  the  polls.  The 
primary  elections  under  this  act  are  under 
the  supervision  of  the  same  officers — that  is  to 
say,  the  election  commissioners  of  the  city 
having  a  sufficient  population  to  act  under 
the  provisions  of  the  primary  law — as  is  pr»>- 
vlded  In  the  conduct  and  management  of  gen- 
eral elections  for  the  election  of  officers  of 
this  state.  Strict  rules  are  fully  provided  for 
by  tbis  act  for  the  registration  of  electors  and 
the  manner  and  method  of  voting,  as  wen 
as  fully  providing  for  penalties  for  any  vio- 
lation of  the  provisions  of  this  law  either  by 
the  voter  or  any  of  the  officers  connected  wit'- 
It  In  fact,  no  one  can  read  the  provisions 
of  this  law  and  escape  the  conclusion  that 
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the  General  Assembly  fully  recogulzed  the 
equal  importance  of  primary  and  general 
elections,  and  proceeded  along  lines  at  least 
approaching  the  strictness  of  the  provisions 
applicable  to  general  elections  held  under  the 
laws  of  this  state.  The  first  section  of  this 
act  In  no  uncertain  terms  indicates  the  pur- 
pose of  the  General  Assembly  In  the  enact- 
ment of  the  various  sections  embraced  in  this 
act,  and  clearly  indicates  the  nature  and 
character  of  the  evils  which  were  sought  to 
be  remedied  by  such  provisions.  Section  1 
provides  that:  "The  short  title  of  this  act 
shall  be  the  "Primary  Election  Law.'  Except 
as  otherwise  herein -provided  it  shall  be  con- 
trolling: (1)  On  the  methods  of  the  regis- 
tration of  voters  In  cities  In  this  state  which 
now  have,  or  which  may  hereafter  have,  over 
300,000  inhabitants  according  to  the  last  pre- 
ceding census;  (2)  on  the  conduct  of  primary 
elections  in  snch  cities;  (3)  on  party  conven- 
tions in  such  cities,  or  for  any  political  subdi- 
vision thereof;  (4)  on  the  choice  In  such 
cities,  or  in  any  political  subdivision  there- 
of, of  the  members  of  political  committees." 
Section  21,  subd.  1,  provides  that:  "Each  par- 
ty shall  have  a  general  committee  for  each 
ooouty  to  which  this  act  Is  applicable,  and 
the  city  of  St  Louis  shall  be  construed  as  a 
county  for  the  purposes  of  this  act  •  »  • 
All  members  of  general  committees,  including 
congressional  and  senatorial  district  commit- 
tees, chosen  In  and  for  any  city  or  district 
to  which  this  act  Is  applicable,  shall  be  elect- 
ed biennially  at  the  primary  elections  on  the 
day  of  primary  for  nominating  candidates,  or 
electing  delegates  to  delegate  conventions  to 
nominate  candidates  for  circuit  Judge,  sheriff, 
and  other  county  officers."  Subdivision  2  of 
section  21  provides  that:  "The  rules  and  reg- 
ulations of  parties  and  of  the  conventions  and 
committees  thereof  shall  not  be  contrary  to 
or  inconsistent  with  the  provisions  of  this 
act,  or  of  any  other  law  of  this  state,  and 
shall  not  be  amended-  except  upon  reasonable 
notice.  Every  political  committee  shall,  with- 
in ten  days  after  Its  organization,  file  with 
the  election  commissioners  a  certificate  spec- 
ifying the  names  and  addresses  of  its  chair- 
man and  secretary.  If  any  change  shall 
thereafter  be  made  as  to  either  of  said  of- 
ficers, a  like  certificate  shall  be  filed  with 
said  commissioners."  Under  the  provisions 
of  section  12,  whenever  an  official  primary  Is 
called.  It  Is  provided  that  the  election  com- 
missioners shall  forthwith  prepare  a  notice  of 
such  official  primary  election  and  shall  pub- 
lish such  notice  for  at  least  three  days  prior 
to  such  primary  election  In  at  least  one  news- 
paper tiavlng  a  general  circulation  in  the  city 
in  which  such  primary  is  held  of  the  political 
faith  of  the  party  calling  such  primary.  Snch 
notice  shall  q>eclfy  the  day  of  such  primary 
election,  the  hours  during  which  it  shall  be 
held,  the  location  of  each  polling  place,  the 
election  precincts  whose  electors  may  vote  at 
each  such  polling  place,  the  name  of  the  par- 
ty whose  primary  election  will  be  held  there- 


at, and  the  conventions,  committees  and  offi- 
cers for  which  delegates,  members  or  candi- 
dates, as  the  case  may  be,  will  be  voted  for 
thereat 

This  we  deem  a  sufficient  Indication  of  the 
nature  and  character  of  the  provisions  of  the 
statute  that  have  any  application  to  the  legal 
propositions  involved  in  this  proceeding.  No 
one  can  read  the  provisions  of  this  act  now 
under  consideration  and  eac&pe  th^  conclu- 
sion that  the  controlling  features  of  it  were, 
.  In  the  main,  copied  from  a  statute  of  New 
York  of  1896,  which  was  carried  Into  the  re- 
vision of  the  statute  of  New  York  of  1901 
In  volume  4,  at  page  4331  (Laws  1896,  p.  331, 
c.  179).  This  was  the  view  taken  of  this  stat- 
ute by  our  esteemed  Associate  Judge  ValUant 
in  State  ex  rel.  v.  Reynolds,  190  Mo.  583,  89 
8.  W.  877.  It  was  there  said  that  "the  act 
appears  to  have  been  In  the  main  copied  from 
the  statute  of  New  York  of  1896,  carried  in- 
to the  revision  of  the  statutes  of  New  York 
of  1901."  At  the  time  of  the  enactment  of 
our  statute  the  New  York  statute,  from 
which,  as  heretofore  suggested,  ours  was  bor- 
rowed, upon  the  Identical  propositions  involv- 
ed in  this  proceeding,  had  been  construed  by 
the  Court  of  Appeals  of  the  state  of  New 
York  In  the  case  of  People  ex  rel.  Coffey  v. 
Democrat  General  Committee  of  Kings  Coun- 
ty, 164  N.  y.  335,  68  N.  B.  124,  81  L.  R.  A. 
674.  Hence  the  construction  placed  upon 
that  statute  prior  to  Its  adoption  in  this 
state  will  be  presumed  to  have  met  the  ap- 
proval of  our  Legislature  when  adopting  it 
It  was  expressly  ruled  by  this  court  In  Skou- 
ten  V.  Wood,  57  Mo.  380,  that  in  construing' 
a  legislative  enactment  of  another  state,  or 
of  a  foreign  country.  It  is  a  well-settled  prac- 
tice of  all  courts  to  adopt  the  Interpretation  of 
the  law  which  the  highest  tribunal  of  such 
state  or  foreign  country  has  given  to  It  To 
the  same  effect  is  Skrainka  v.  Allen,  76  Mo., 
loc.  clt  389,  where  It  Is  said  that  It  Is  the 
settled  practice  of  this  court  where  the  stat- 
ute of  another  state  or  country  Is  enacted 
here,  to  place  the  same  construction  upon 
such  statute  that  It  had  at  the  time  of  its 
adoption  received  in  the  superior  courts  of 
the  state  or  country  from  which  the  same 
was  taken.  These  cases  were  followed  and 
approved  In  Snyder  v.  Railway  Co.,  86  Mo. 
613,  where  It  was  held  that  one  of  the  sec- 
tions of  our  statute  was  adopted  with  the 
construction  given  to  It  by  the  courts  of  New 
York.  In  the  very  recent  case  of  Enlght  v. 
Rawllngs,  205  Mo.,  loc.  cit  433,  104  S.  W. 
44,  Judge  Gantt  speaking  for  this  court  In 
harmony  with  its  former  repeated  rulings, 
said:  "Now,  It  Is  familiar  doctrine  that  when 
the  statute  of  another  state  or  country  Is 
adopted  by  the  Legislature  of  this  state,  the 
construction  placed  upon  that  statute  prior  to 
the  adoption  In  this  state  will  be  presumed  to 
have  met  the  approval  of  our  Legislature 
when  adopting  it" 

It  is  obvious,  if  those  cases  are  to  be  longer 
regarded  as  announcing  the  correct  rule  of 
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construction  of  statutes  In  this  state,  wblcli 
were  in  the  main  borrowed  from  another  state, 
and  which  had  been  construed  by  the  highest 
tribunal  of  tbe  state  from  whence  it  was  im- 
ported, it  Is  manifest  there  is  no  escape  from 
tbe  conclusion  that  this  statute  which  we  are 
now  discussing,  which  in  substance  was  bor- 
rowed from  the  state  of  New  York,  must  re- 
ceive the  same  Interpretation  given  by  the 
highest  tribunal  of  that  state  prior '  to  Its 
adoption  In  this  state.  Chief  Justice  Parker, 
of  the  Court  of  Appeals  of  the  state  of  New 
York,  announced  the  conclusion  in  People  ex 
rel.  Coffey  v.  Democratic  Committee,  supra, 
and  in  assigning  a  reason  for  the  enactment 
of  tbe  statute  under  discussion  and  the  evils 
sought  to  be  remedied  by  such  legislation  re- 
viewed numerous  enactments  of  the  Legisla- 
ture of  New  York  which  sought  in  a  measure 
to  protect  the  rights  of  a  voter  in  the  selec- 
tion of  candidates  of  his  party.  He  finally 
concludes  his  discussion  of  that  part  of  the 
case  by  saying:  "While  these  provisions  re- 
duced to  a  considerable  extent  tbe  wrongs 
which  had  been  committed  against  the  voter 
who  desired  to  participate  in  the  selection  of 
the  candidates  of  his  party,  and  made  snap 
caucuses  impossible  and  the  selection  of  dele- 
gates by  brute  force  extremely  difficult,  still 
the  right  of  the  general  committee  to  pre- 
scribe tests  or  qualifications  for  a  voter  was 
In  some  Instances  so  employed  as  to  exclude 
from  participation  In  the  primary  many  who 
were  not  in  sympathy  with  the  majority  of 
tbe  committee  in  all  respects,  and  who  might 
be  termed  members  of  a  minority  faction  of 
the  party.  The  not  unnatural  desire  of  the 
several  general  committees  to  perpetuate  their 
power  and  control  led,  In  some  instances,  to 
the  making  of  'regulations'  under  which  mem- 
bers who  were  not  congenial  to  the  majority 
were  disciplined  upon  charges  of  disloyalty, 
inefficiency,  or  mismanagement,  and  the  places 
made  vacant  by  their  removal  were  often- 
times filled  -with  men  who,  from  choice  or 
prudence,  worked  in  harmony  with  the  major- 
ity or  the  'organization';  for  the  latter  term 
practically  means  the  particular  members  of 
a  party  within  a  given  territory  who  are,  for 
the  time  being,  in  full  control  of  its  affairs." 
Judge  Parker  then  proceeds  to  discuss  the 
case  of  McKane  v.  Adams,  123  N.  Y.  609,  25 
X.  E.  1057,  20  Am.  St.  Rep.  785,  a  case  decided 
under  tbe  rules  of  law  applicable  to  tbe  or- 
ganization of  political  committees  prior  to  the 
enactment  of  the  statute  which  Is  now  under 
discussion.  He  said,  speaking  in  reference  to 
that  case,  that  "it  appeared  that  the  plaintiff 
was  formerly  a  member  of  the  Democratic  as- 
sociation of  his  town  and  a  delegate  upon  tbe 
general  committee  of  the  county.  Charges 
were  preferred  against  the  town  association, 
and  the  trial  resulted  in  its  being  disbanded. 
A  reorganization  of  tbe  town  association  was 
undertaken,  and  a  primary  election  thereupon 
ordered  by  the  general  committee  of  the  coun- 
ty organization,  at  which  the  defendant  was 
elected  a  delegate  to  tbe  donnty  committee. 


The  general  committee  refused  to  accept  tbe 
returns  of  the  primary  election  and  to  recog- 
nize him  as  a  delegate.  It  was  held  that  mem- 
bership in  such  an  association  is  a  privilege 
which  may  be  accorded  or  withheld ;  and,  sucti 
l>eing  tbe  status  of  a  delegate  to  the  general 
committee,  that  body  could  refuse  to  recognize 
the  choice  of  a  given  constituency  until  sucb 
time  as  they  should  conclude  to  elect  a  dele- 
gate agreeable  to  the  wishes  of  the  majority, 
thus  rendering  futile  all  attempts  at  inde- 
pendent— otherwise  termed  'hostile' — action." 
The  learned  judge  then  points  out  that  It  was 
the  abuses  indulged  In  as  Indicated  in  McKane 
T.  Adams  that  became  so  common  that  a  de- 
mand was  made  for  a  primary  election  law 
sufficiently  comprehensive  in  scope  to  assure 
to  all  citizens  equal  rights  In  the  primary  elec- 
tions, conventions,  and  political  committees  of 
the  party  with  tvhlcb  they  were  allied.  la 
responding  to  this  public  demand  tbe  Legis- 
lature of  New  York  enacted  a  statute  in 
which  it  was  sought  to  remedy  the  evils  which 
were  the  basis  of  such  universal  complaint 
under  the  prior  existing  laws.  It  was  that 
statute,  so  enacted,  which  was  construed  by 
Judge  Parker  in  the  case  heretofore  suggested,, 
and  it  was  that  statute  which  in  the  main, 
as  held  by  Judge  Valllant,  was  substantially 
adopted  by  the  Legislature  of  this  state  and  Is 
now  under  consideration  In  this  controversy. 
In  tbe  New  York  case  of  Coffey  v.  Demo- 
cratic Committee  it  was  insisted,  as  it  Is  in  the 
case  at  bar,  that  the  committee  was  a  mere 
voluntary  organization.  Chief  Justice  Parker, 
In  responding  to  that  contention,-  directed  at- 
tention to  the  provisions  of  the  New  York 
statute,  which  were  substantially  the  same  a» 
those  contained  in  section  21,  subd.  1,  of  tbe 
act  of  1901  heretofore  referred  to^  which  pro- 
vides for  the  creation  of  the  committee  and 
for  the  election  of  Its  members  on  primary 
day,  and  In  discussing  that  proposition  he  said 
that:  "In  the  first  place,  the  voluntary  char- 
acter of  the  county  general  committee  has 
been  destroyed ;  for  the  statute  expressly  com- 
mands that  'each  party  shall  have  a  general 
committee  for  each  county.'  There  is  but  one 
way  to  gain  membership,  says  the  statute,  and 
that  is  through  the  suffrages  of  the  members 
of  the  party  exercised  'at  the  primary  elec- 
tions on  the  annual  primary  day'  and  at  'pub- 
lic expense.' "  Subdivision  4  of  section  19  in 
the  act  of  1901  enacted  by  the  General  As- 
sembly of  this  state  expressly  provides  that 
after  tbe  result  of  the  primary  election  Is 
declared,  if  that  election  Involved  the  election 
of  a  committeeman,  It  was  the  duty  of  the 
election  commissioners  to  issue  a  certificate 
of  election  to  such  person  receiving  tbe  high- 
est number  of  votes  for  committeeman  In  tbe 
ward  or  district  in  which  such  person  was  a 
candidate.  After  calling  attention  to  some  of 
the  provisions  of  this  statute  which  provided 
for  the  election  of  the  committeeman,  Judge 
Parker  makes  this  significant  Inquiry:  "Does 
tbe  recital  of  these  provisions  suggest  that  the 
Legislature  intended  that  the  committee  should 
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be  the  Judge  of  the  election  or  other  quallflca- 
tloDB  of  its  members,  or  that  the  primary 
voters  Bbonld  be  the  Judge?  What  was  the 
object  of  the  legislation — to  protect  the  major- 
ity of  the  committee  from  enforced  association 
with  a  disagreeable  or  'hostile'  member,  or  to 
protect  the  right  of  the  voters  to  have  their 
n-lshes  in  party  matters  presented  by  their 
chosen  representatives?  If  the  former,  then 
legislation  was  not  needed  in  that  direction, 
for  the  genera]  committee  had  a  method  of 
ridding  themselves  of  offensive  members  that 
was  In  fnll  operation,  as  the  McKane  Case 
wltnesseth.  If  the  latter  was  the  object  of 
the  Legislature,  It  Is  difficult  to  conceive  how 
It  could  have  talcen  more  effective  measures 
for  its  certain  accomplishment  It  provided 
tliat  the  statute  should  control,  not  only  the 
choice,  but  also  the  conduct,  of  political  com- 
mittees. The  choice  of  the  member  Is  vested 
absolutely  In  the  voter  at  the  primary,  re- 
serving no  ,voice  whatever  in  the  matter  of  his 
associates  In  the  committee.  It  provided  many 
things  for  the  conduct  of  the  committee,  but 
the  right  to  expel  a  member  was  not  one  of 
them." 

Judge  Parker,  who  was  speaking  for  a 
majority  of  the  Court  of  Appeals  of  New 
York,  In  emphasizing  the  correctness  of  his 
position  that  the  committee  under  the  provi- 
sions of  the  statute  had  no  power  to  expel 
any  of  the  associate  members,  and  that  the 
lawmaking  power  never  Intended  that  they 
should  have,  In  discussing  the  statute,  said; 
"But,  to  resume  again  the  Inquiry  we  were 
pursuing,  whether  It  was  possible  for  the 
Legislature  to  have  employed  language  more 
pat  than  It  did  to  absolutely  vest  the  power 
In  the  voters  at  the  primary  to  select  a  rep- 
resentative In  the  general  committee  who 
should  be  responsible  to  them  alone  for  the 
manner  In  which  he  should  conduct  himself, 
we  observe.  In  addition  to  the  provisions  that 
the  statute  should  control,  not  only  In  the 
choice,  but  the  conduct,  as  well,  of  the  com- 
mittee, that  the  details  of  the  plan  by  which 
the  choice  is  to  be  made  by  the  primary  voter 
are  fully  carried  out,  and  every  one  of  them 
support  tn  some  measure  the  absolute  su- 
premacy of  the  majority  at  the  primary.  The 
annual  enroilmeut,  the  statutory  qualification 
of  the  voter,  the  private  booth,  the  secret  bal- 
lot, and  all  the  expensive  machinery  of  a 
general  election,  •  •  •  why  was  it  all  re- 
quired, if  the  Legislature  Intended  to  permit 
the  majority  of  the  committee  to  deprive  the 
primary  voters  of  the  rlgl}t  of  choice  on  any 
ground  whatsoever?  But  It  did  not  so  In- 
tend; and,  in  the  light  of  the  abuses  that  the 
Legislature  set  out  to  remedy,  upon  any  pos- 
sible reading  of  this  statute  there  seems  to 
t>e  no  rooiA  whatever  for  the  contention  that 
the  right  of  removal  for  any  cause  was  con- 
tinned  in  the  statutory  general  committee 
tliat  now  takes  the  place  of  the  voluntary 
committee  of  other  days."  It  will  be  observ- 
ed that  there  was  a  provision  in  the  New 


York  statute  which  authorized  the  meeting 
and  making  of  rules  by  such  committee.  It 
was  also  provided  that,  unless  rules  were 
adopted  by  such  committee  under  the  provi- 
sions of  this  act,  the  rules  or  regulations 
adopted  at  the  last  preceding  county  or  gen- 
eral committee  of  such  party  in  such  county 
shall  remain  In  full  force  and  effect  until  re- 
pealed or  amended  in  accordance  with  the 
provisions  of  this  act  The  last  preceding 
general  cbnunittee,  prior  to  the  enactment  of 
the  statute  which  the  New  York  court  had 
under  consideration,  bad  a  rule  providing, 
under  certain  circumstances,  for  the  trial  and 
removal  from  office  of  members  of  the  com- 
mittee. It  was  earnestly  Izislsted  in  that 
case  under  that  provision  of  the  statute  the 
committee  baa  the  power  conferred  upon  it 
to  expel  members.  In  responding  to  that  in- 
sistence It  was  held  that  such  rule  would  be 
in  conflict  with  both  the  manifest  purpose 
and  clear  reading  of  the  statute,  and  its  at- 
tention was  directed  to  the  provisions  of  sub- 
division 2  of  section  9  of  the  New  York  stat- 
ute, which  were  identical  with  the  provisions 
of  subdivision  2  of  section  21  of  the  statute 
of  this  state,  where  it  is  provided  that  "the 
rules  and  regulations  of  parties  and  of  con- 
ventions and  committees  thereof  shall  not  be 
contrary  to  or  inconsistent  with  the  provi- 
sions of  this  act,  or  of  any  other  law."  Then 
followed  the  conclusion,  announced  by  the 
New  York  court  upon  that  proposition,  that 
if  the  respondents  were  acting  under  the 
rules  and  regulations  of  its  predecessor,  so 
much  thereof  as  provided  for  the  trial  and 
removal  from  office  of  a  member  of  the  com- 
mittee has  neither  force  nor  effect,  because 
contrary  to  and  inconsistent  with  the  provi- 
sions of  this  act 

It  is  earnestly  Insisted  and  ably  argued  by 
learned  counsel  representing  respondents  In 
the  case  at  bar  that  the  provisions  of  the 
act  of  the  General  Assembly  of  this  state 
now  under  discussion  fully  recognized  the 
right  of  the  respondents  to  make  rules,  and 
that  the  rule  affixing  the  penalty  of  expulsion 
of  a  member  for  absence  without  reasonable 
cause  at  three  consecutive  meetings  of  said 
committee  was  a  reasonable  one  and  fully 
authorized  by  the  statute.  We  are  unwilling 
to  give  our  assent  to  this  insistence.  While 
it  is  true,  under  the  provisions  of  our  stat- 
ute, the  committee  Is  authorized  to  make 
rules,  yet  manifestly  the  rules  contemplated 
by  the  act  have  reference  to  the  details  of 
the  management  and  conduct  of  the  business 
with  which  such  committee  may  be  confront- 
ed. If  the  provisions  of  subdivision  2  of 
section  21,  which  recognize  the  right  of  the 
committee  to  make  rules  and  regulations  of 
parties  and  conventions  and  committees  there- 
of, contemplate  the  conferring  of  power  upon 
such  body  to  expel  a  member,  create  a  vacan- 
cy, and  fill  such  vacancy  by  appointment  of 
another,  then  we  confess  that  the  provisions 
of  this  statute,  wlilcb  undertake  to  author- 
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ize  the  voters  of  the  ward  or  district  to  se- 
lect their  own  representative  upon  the  com- 
mittee and  the  protection  of  the  voters  at  the 
primary  in  making  such  selection,  the  ex- 
pression of  the  will  of  the  electors  at  the 
primary  elections  is  certainly  very  easily 
thwarted,  and  the  provisions  of  the  statute, 
notwithstanding  the  strict  rules  provided  for 
the  conduct  of  the  primary,  are  absolutely 
meaningless  and  without  any  force  and  vi- 
tality. Our  attention  Is  directed  to  the  rules 
enforced  In  legislative  bodies,  where  the  right 
to  expel  members  is  often  exercised.  In  re- 
sponding to  that  suggestion,  it  must  not  l>e 
overloolted  that  such  tK)dies  are  acting  upon 
an  express  provision  of  the  Constitution  or 
statute  which  makes  such  bodies  the  Judges 
of  the  qualifications  of  its  members.  The 
provisions  of  our  statute  upon  creating  po- 
litical committees  and  providing  for  the  elec- 
tion of  the  members  thereof  may  be  searched 
and  carefully  analyzed,  and  it  will  be  found 
that  there  is  an  entire  absence  of  any  pro- 
vision which  gives  authority  to  the  members 
of  such  bodies  to  Judge  of  the  qualifications 
of  their  associates,  or  in  any  manner  under- 
takes to  confer  powers  qpon  such  committee 
to  set  aside  and  hold  for  naught  the  expres- 
sion of  the  will  of  the  electors  at  a  primary 
election  by  expelling  the  chosen  representa- 
tive of  such  body  by  the  electors  at  such 
election. 

In  arriving  at  tfye  Intent  of  the  Legislature 
in  recognizing  by  the  provisions  of  subdivi- 
sion 2  the  right  of  the  committee  to  make 
rules  and  regulations  not  contrary  to  or  in- 
consistent with  the  provisions  of  this  act, 
some  of  the  provisions  of  that  subdivision 
are  quite  significant  The  primary  elections 
provided  for  by  the  provisions  of  this  act,  as 
before  stated,  are  under  the  supervision  of 
the  election  commissioners,  and  It  is  essen- 
tial that  the  election  commissioners  should 
at  all  times  be  aware  of  the  names  of  the 
chairmen  and  secretaries  of  such  committees, 
as  well  as  the  names  of  the  members  of  the 
committee  representing  the  respective  wards 
and  districts  of  the  city.  The  committeeman 
has  the  right  to  file  delegations  from  his 
ward  and  suggest  and  recommend  the  names 
of  Judges  and  clerks  to  the  election  commis- 
sioners. The  chairman  of  the  general  commit- 
tee or  the  committee  representing  the  district 
In  such  city  may  officially  call  a  primary. 
Therefore  it  Is  manifest  that  the  election  com- 
missioners should  at  all  times  be  aware  of  the 
names  of  the  persons  composing  the  general 
committee,  as  well  as  the  names  of  the  chair- 
man and  secretary  of  such  committee,  for  the 
reason,  if  a  member  of  a  committee  represent- 
ing a  certain  ward  should  suggest  the  names 
of  the  Judges  and  clerks,  the  flrat  thought 
that  would  occur  to  the  election  .commission- 
ers would  be  as  to  whether  or  not  he  was  a 
member  of  the  committee  from  that  ward. 
That  would  be  the  first  thing  to  be  deter- 
mined before  the  suggestions  could  be  at  all 
considered. 


Recurring  to  the  provisions  of  subdivieloa 
2,  {  21,  of  the  act  of  1901,  It  will  be  observed 
that  the  law  not  only  prohibits  the  making 
of  any  rules  or  regulations  contrary  to  or  In- 
consistent with  the  provisions  of  this  act. 
or  of  any  other  law  of  this  state,  bat  In 
addition  It  prohibits  the  amendment  of  any 
such  rules  except  upon  reasonable  notice.  It 
also  provides  that  within  ten  days  after  Its 
organization  the  committee  shall  file  with  the 
election  commissioners  a  certificate  specify- 
ing the  names  and  addresses  of  its  chairman 
and  secretary.  It  will  be  noted  that  it  does 
not  require  any  certificate  as  to  the  names 
and  addresses  of  the  members  of  the  com- 
mittee, doubtless  for  the  reason  that  the  rec- 
ords of  their  office  show  the  membership  of 
such  committee  by  reason  of  the  fact  that 
the  certificates  of  their  election  under  the 
provisions  of  the  act  had  to  be  Issued  by 
the  election  commissioners.  The  names  of 
the  chairman  and  secretary  were  required 
doubtless  for  the  reason  that  the  election 
commissioners  were  not  presumed  to  know 
the  names  of  the  persons  that  the  committee 
would  select  to  fill  Its  offices;  that  being  a 
matter  which  would  occur  upon  the  organiza- 
tion of  the  committee  and  subsequent  to  the 
primary  election.  It  then  provides  that  if 
any  change  shall  thereafter  be  made  as  to 
either  of  such  offices — that  Is  to  say,  the 
chairman  or  secretary  of  such  conuulttee — 
a  like  certificate  shall  be  filed  with  such  com- 
missioners. Now,  if  this  committee  had  the 
power  to  expel  members  and  fill  vacancies 
thus  created.  It  Is  certainly  very  Important 
that  the  election  commissioners,  who  have  the 
supervision  of  the  committeemen  representing 
the  various  wards  In  the  conduct  and  man- 
agement of  the  primaries,  have  some  sort  of 
a  notice  of  such  change  of  membership  In 
that  body.  The  general  committee  have  the 
power  to  make  changes  of  their  chairman 
and  secretary,  and  the  provision  Is  made  to 
notify  by  certificate  of  such  changes ;  but  the 
statute  is  absolutely  silent  as  to  any  notifi- 
cation to  the  election  commissioners  who  have 
to  deal  with  the  committeemen  representing 
the  respective  wards  as  to  any  information 
of  any  changes  made  In  the  committee  differ- 
ent to  those  to  whom  the  certificates  of  elec- 
tion were  Issued  by  such  commissioners. 
There  can  be  but  one  valid  reason  for  the 
silence  of  the  provisions  of  the  statute  as  to 
any  change  In  the  membership  of  the  com- 
mittee, and  that  is  that  the  lawmaking  pow- 
er never  Intended,  and  It  is  not  so  recognised 
by  the  statute,  that  there  should  be  any 
changes  or  any  power  to  change  the  member- 
ship of  such  committee;  but  it  is  fully  rec- 
ognized that  the  meml>er8hlp  of  such  com- 
mittee shall  be  composed  of  such  persons  as 
were  selected  by  the  voters  at  the  prlmar.v 
elections  in  the  respective  wards  of  such  city, 
and  that  as  to  the  names  of  the  members  of 
Bucb  the  election  commissioners  had  fiill  no- 
tice by  reason  of  the  fact  that  the  certificates 
of  their  election  emanated  from  such  com- 
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iniflsloiiers.  In  State  ex  rel.  Rudolph  T.  Witt- 
boeft,  117  Mo.  App.  6S5,  93  S.  VV.  'JSi,  Judge 
Uoode,  of  tbat  court,  who  wrote  the  oplulon 
in  tbat  case,  in  giving  expression  to  bis  views 
upon  the  proposition  now  under  discussion, 
used  this  language:  "I  have  no  idea  ttiat  the 
majority  of  a  political  committee,  at  least 
in  the  absence  of  the  delegation  of  power 
from  the  voters  of  the  party,  can  oust  from 
membership  a  person  elected  by  the  voters 
of  the  ward  and  put  a  substitute  in  his  place. 
Perhaps  circumstances  might  exist  which 
would  warrant  the  exclusion  of  a  commit- 
teeman from  meetings  of  the  committee,  such 
as  a  known  betrayal  of  the  committee's  se- 
crets and  hostility  to  the  party's  success. 
But  even  the  exclusion  from  meetings  and  re- 
fusal to  permit  a  member  to  participate  in 
the  business  and  councils  of  the  committee 
is  made  subject  to  judicial  review  by  our 
statutes.  The  law  was  designed,  among  oth- 
er things,  to  prevent  factional  oppressions 
and  outrages  in  politics,  and  to  lift  party 
management  to  a  plane  where  it  will  assist, 
rather  than  hinder,  the  expression  of  the 
will  of  the  people  in  choosing  party  candi- 
dates for  public  offices  and  in  elections. 
Factional  party  majorities  no  longer  can  do 
as  they  please,  but  must  recognize  and  re- 
spect the  rights  of  minorities." 

It  is  true  that  the  statute  of  this  state 
now  under  discussion  is  somewhat  different 
In  some  of  its  provisions  to  the  New  York 
statute.  Our  statute  provides  that  the  pro- 
visions of  the  primary  law  shall  be  control- 
ling upon  the  choice  of  the  member  of  the 
committee.  While  the  New  York  statute  con- 
tains this  same  provision,  there  is  added  that 
It  shall  be  controlling  upon  the  choice  sB 
well  as  the  conduct  of  political  committees. 
Upon  this  difference  In  the  provisions  of  the 
statute  In  the  respect  suggested  learned  coun- 
sel for  respondents  have  predicated  a  strong, 
and  we  must  confess  a  very  ingenious,  argu- 
ment. It  is  insisted  that  the  omission  of  the 
provisions  respecting  the  conduct  of  the  com- 
mittee from  onr  statute  destroys  the  force 
of  the  decision  of  the  New  York  Court  of  Ap- 
peals. In  that  our  General  Assembly  Inten- 
tionally made  this  omission,  and  for  that  rea- 
son the  construction  placed  upon  the  New 
York  statute  by  the  Court  of  Appeals  of 
that  state  loses  Its  force  and  has  no  applica- 
tion to  the  proper  construction  of  our  statute 
with  the  words  suggested  omitted,  and  In  no 
way  should  be  taken  as  a  guide  in  determin- 
ing the  question  as  to  the  proper  construc- 
tion to  be  placed  upon  our  statute.  In  other 
words,  the  contention  of  learned  counsel  for 
respondents  in  its  last  analysis  simply  means 
that,  notwithstanding  the  act  of  the  Oeneral 
Assembly  of  1901,  which  Is  now  under  consid- 
eration, provided  that  the  provisions  of  such 
act  should  control  In  the  choice  of  the  mem- 
ber of  the  committee,  yet,  having  failed  to 
provide  that  it  should  also  control  the  con- 
duct of  the  committee,  this  omission  left  it 
open  to  the  committee,  whose  choice  could 


only  be  made  under  the  provisions  of  this 
act,  to  make  such  rules  find  regulations  re- 
specting the  conduct  of  the  committee  as  it 
might  deem  proper  and  appropriate,  to  the 
extent  of  providing  for  the  expulsion  of  mem- 
bers for  acts  which  might  be  esteemed  wrong- 
ful acts.  With  all  due  respect  to  the  learning 
and  ability  of  counsel,  this  contention,  as  well 
as  the  argument  predicated  upon  it,  is  mani- 
festly unsoimd.  It  ultimately  leads  to  the 
position  that  by  the  failnre  of  the  General 
Assembly,  which  creates  the  membership  of 
the  committee,  to  provide  in  the  act  of  crea- 
tion that  the  conduct  of  the  committee  should 
be  controlled  by  its  provisions,  such  commit- 
tee is  authorized  to  make  such  rules  and  reg- 
ulations for  the  control  of  the  conduct  of  Its 
membership  as  it  may  deem  proper.  This 
in  our  opinion  Is  illogical,  and  followed  to 
Its  final  analysis  can  mean  nothing  else  ex- 
c^t  that  the  failure  of  the  Legislature  to 
confer  npon  a  committee  it  has  created  cer- 
tain definite  powers,  or  a  failure  to  limit  the 
exercise  of  the  powers  of  such  committee.  Is 
to  be  made  a  basis  for  authority  to  such  com- 
mittee to  define  its  own  powers,  and  exercise 
them  in  the  manner  and  to  the  extent  it  may 
deem  proper  and  appropriate,  notwlthstand-  ■ 
Ing  there  Is  an  entire  absence  from  the  provi- 
sions of  the  statute  which  created  the  com- 
mittee any  power  conferred  npon  it  to  ex- 
ercise such  powers. 

Recurring  to  the  proposition  as  to  whether 
the  General  Assembly  of  this  state,  in  the 
enactmoit  of  our  statute,  approved  the  con- 
struction as  placed  upon  the  statute  of  New 
York,  from  which  onrs  in  the  main  had  been 
borrowed,  it  must  not  be  overlooked  that  It 
is  not  essential,  in  order  tb  fall  within  the 
rules  announced  in  the  cases  heretofore  In- 
dicated upon  that  proposition,  that  the  stat- 
ute adopted  in  this  state  should  be  a  literal 
copy  of  the  one  from  the  foreign  state;  but 
it  is  only  necessary  to  bring  it  within  the 
rules  as  heretofore  suggested  that  the  sub- 
stance of  a  statute  or  some  controlling  word 
has  been  borrowed  from  such  foreign  state 
and  adopted  by  the  Legislature  of  this  state. 
In  State  v.  Chandler,  132  Mo.  155,  33  S.  W. 
797,  53  Am.  St  Rep.  483,  it  was  said  by  this 
court  that  "when  a  statute  or  controlling 
word  in  a  statute  has  received  adjudication 
In  the  state  where  the  statute  originated,  and 
that  statute  in  substance,  or  its  controlling 
word,  has  been  adopted  in  another  state,  it 
will  be  presumed  that  It  was  adopted  with 
the  meaning  which  had  theretofore  attached 
to  it  in  the  state  of  Its  origin."  Take  the 
provisions  of  subdivision  1  of  section  21, 
which  provides  that  each  party  shall  have  a 
general  committee  for  each  county  to  which 
this  act  is  applicable.  Tbat  language  is  liter- 
ally copied  from  a  section  of  the  statute  con- 
strued by  the  Court  of  Appeals  of  New  York. 
Construing  that  language  with  the  other  pro- 
visions for  the  election  of  the  committeemen. 
It  was  expressly  ruled  by  the  highest  tribunal 
of  the  state  of  New  York,  from  which  the 
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proTisioDB  of  that  statute  were  borrowed, 
that  by  such  provision  the  TOlnntary  charac- 
ter of  the  county  general  committee  has  been 
destroyed,  and  there  was  but  one  way  to  gain 
membersblp  to  such  committee  under  the  pro- 
visions of  that  statute,  and  tliat  is  through 
the  suffrages  of  the  members  of  the  party 
exercised  at  the  primary  election  upon  pri- 
mary day.  Mow,  can  It  be  said  that  this 
court  is  not  bound  by  the  construction  placed 
upon  the  provisions  of  that  statute,  from 
which  ours  is  borrowed?  We  think  not  If 
so,  the  repeated  announcements  of  this  court 
that  where  a  statute,  or  the  substance  or  the 
controlling  words  of  a  statute,  have  been  bor- 
rowed from  a  foreign  state  and  adopted  by 
the  General  Assembly  of  this  state,  and  after 
it  had  been  construed  by  the  highest  tribunal 
from  which  it  was  borrowed,  it  Is  presumed 
tliat  it  was  adopted  with  the  construction 
placed  upon  It  l>y  the  highest  court  of  the 
state  from  which  it  emanated,  should  be  ex- 
pressly overruled  and  no  longer  followed. 

The  same  may  be  said  as  to  the  provisions 
of  subdivision  2,  which  provides  that  the 
rules  and  regulations  of  parties  and  of  the 
conventions  and  committees  thereof  shall  not 
'  be  contrary  to  or  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  law  of  this 
state.  This  identical  language  was  borrowed 
from  the  statute  of  New  York,  which  was  con- 
strued by  the  Court  of  Appeals  of  that  state. 
A  careful  analysis  of  the  New  York  case  will 
demonstrate  that  the  court  r^arded  that  the 
provision-  that  the  choice  of  the  members  of 
the  committee  should  be  controlled  by  the 
provisions  of  the  primary  act  was  among  the 
leading  controlling  provisions  of  that  law, 
and  the  very  language  of  our  primary  act, 
which  provides  that  the  provisions  of  our 
statute  shall  control  in  the  choice  of  the  mem- 
bers of  x)olitlcal  committees,  was  borrowed 
from  the  New  Tork  statute.  That  the  Court 
of  Appeals  of  New  Xork  r^arded  the  pro- 
vision as  to  the  choice  of  the  members  of  the 
committee  as  being  one  of  the  controlling  pro- 
visions, It  Is  only  necessary  to  point  out  some 
of  the  expressions  used  by  Judge  Parker  in 
discussing  the  provisions  of  that  statute.  He 
said,  referring  to  the  statute,  that  "the  choice 
of  the  member  is  vested  absolutely  in  the 
voter  at  the  primary,  reserving  no  voice  what- 
ever in  the  matter  as  to  his  associates  in  the 
committee."  He  again  said,  referring  to  the 
statute :  "There  Is  but  one  way  to  gain  mem- 
bership, says  the  statute,  and  that  is  through 
the  suffrages  of  the  members  of  the  party 
exercised  at  the  primary  elections  the  annual 
primary  day."  Again,  referring  to  the  views 
entertained  by  him  upon  the  subject  in  hand, 
he  said:  "If  I  am  right  in  the  views  ex- 
pressed, no  other  question  need  be  consider- 
ed ;  for  the  statute  manifests  an  intent  not 
to  allow  the  committee,  on  any  pretext  what- 
ever, to  remove  the  committeeman  from  of- 
fice, and  It  Is  the  duty  of  this  court  to  give 
full  force  and  ^ect  to  that  legislative  in- 
tent"   It  is  clearly  manifest  that  the  learned 


Judge,  in  construing  the  provisions  of  the  stat- 
ute, which  provided  that  the  rules  and  regu- 
lations made  by  the  committee  should  not  be 
contrary  to  or  inconsistent  with  the  provis- 
ions of  this  act  or  any  other  law  of  this  state^ 
predicated  his  conclusion  that  the  committee 
bad  no  power  to  enforce  the  rule  which  au-' 
thorized  them  to  expel  a  member  upon  the 
ground  that  such  a  rule  was  contrary  to  and 
inconsistent  with  the  provisions  of  the  stat- 
ute, which  provides  that  the  choice  of  the 
committee  should  be  controlled  by  the  pro- 
visions of  the  primary  act. 

It  will  not  be  disputed  that  this  committee 
was  created  by  the  provisions  of  section  21, 
subd.  1,  of  our  statute;  nor  will  it  be  serious- 
ly contended  that  this  section  of  our  law  was 
not  borrowed  from  the  state  of  New  York, 
for  it  is  plainly  obvious  that  it  was,  and  It 
was  so  borrowed  with  the  construction  plac- 
ed upon  it  by  the  highest  Judicial  tribunal  of 
that  state.  Hence  it  must  logically  follow 
that  this  section  of  the  statute  having  been 
construed  by  the  court  of  the  state  from 
which  we  Iwrrowed  it.  If  we  follow  our  de- 
cisions we  must  adopt  the  same  construction. 
This  being  true,  and  the  section  creating  this 
committee  having  been  construed  as  changing 
the  voluntary  association  feature  in  the  organ- 
ization of  the  committee,  it  logically  follows 
that  such  committee  is  possessed  of  only  such 
powers  as  are  conferred  by  the  statute  creat- 
ing it.  It  is  fundamental  that  no  organized 
body  composed  of  individuals  can  make  or  en- 
force any  rules  or  regulations  concerning  such 
body  that  are  contrary  to  or  Inconsistent  with 
the  laws  of  its  creation.  Nearly  all  the  trial 
courts  of  this  state  have  a  system  of  rules 
pertaining  to  the  disposition  of  business  that 
may  be  transacted  In  such  courts;  but  It  has 
been  repeatedly  held  by  this  court  that  such 
courts  were  not  authorized  to  make  or  en- 
force any  rules  in  violation  of  the  provisions 
of  the  statute. 

A  great  deal  of  alarm  is  expressed  by  coun- 
sel for  respondents  that,  If  the  conclusion 
reached  by  the  New  York  Court  of  Appeals 
is  followed  by  this  court,  the  political  par- 
ties would  suffer  by  having  no  representative 
in  some  of  the  wards  of  the  great  cities  of 
this  state.  It  is  sufficient  to  say  that  in  our 
opinion  the  committeeman  of  the  political 
party  be  represents  falls  far  short  of  con- 
stituting the  entire  party  that  he  purports  fo 
represent  Even  though  a  ward  may  be 
without  a  committeeman,  it  does  not  mean 
that  party  interests  will  be  entirely  neglected 
in  that  ward;  for  we  take  it  that  as  long  as 
there  are  people  who  reside  therein  and  wlio 
belong  to  a  political  party  for  the  love  of  its 
principles,  the  Interests  of  the  political  party 
to  which  such  persons  belong  doubtless  will 
not  suffer.  It  must  not  I>e  overlooked  that 
the  efforts  of  good  citizenship,  aroused  by  an 
earnest  and  genuine  patriotism,  may  and  can 
accomplish  results  which  materially  aid  the 
party  it  favors.  If  under  the  provisions  of 
our  primary  act  the  general  committee  pro 
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Tided  for  has  the  power  to  make  and  enforce 
rules  by  which  any  associate  member  may  be 
exp^led,  then  truly  may  it  be  said  tiiat  the 
Legislature  enacted  a  meaningless  provision 
when  it  provided  that  such  committeemen 
should  be  selected  by  the  people  at  the  pri- 
mary elections  in  their  respective  wards  on 
primary  day.  If  that  is  the  correct  interpre- 
tation of  this  law,  It  simply  means  that  the 
voters  of  a  political  party  In  any  designated 
ward  of  the  city  of  St.  Louis  may  elect  as  a 
member  of  the  committee  from  such  ward  a 
voter  and  citizen  In  whom  they  have  abso- 
lute faith  and  confidence,  b(>th  In  bis  Integ^ri- 
ty  and  ability  to  represent  said  ward,  and 
the  next  day  the  persons  composing  a  ma- 
jority of  such  committee  may  introduce  and 
adopt  a  reacriutlon  expelling  him  from  such 
committee,  thereby  depriving  him  of  the 
right  to  perform  and  discharge  the  duties 
imposed  upon  him  by  the  electors  In  his  par- 
ticular ward.  If  this  can  be  done,  and  the 
committeeman  deprived  of  his  right  to  rep- 
resent his  people  and  his  party,  he  will  then 
be  absolutely  without  any  remedy  to  be  re- 
stored to  such  rights.  If  they  have  the  pow- 
er to  expel  upon  charges  being  preferred,  It 
makes  no  difference  as  to  what  the  proof  of 
those  charges  may  be;  for  a  writ  of  certiorari 
would  only  bring  up  the  record,  and  no  part 
of  the  proof,  and  therefore,  If  the  charges 
were  regular,  the  presumption  would  have  to 
be  Indulged  that  the  majority  members  of 
the  committee  had  decided  correctly  accord- 
ing to  the  proof  introduced  upon  such  charg- 
es. In  other  words,  it  simply  means  that,  so 
far  as  the  selection  of  the  general  committee 
in  cities  In  which  this  primary  act  Is  appli- 
cable, the  choice  of  the  selection  of  such  com- 
mittee must  always  be  In  harmony,  not  with 
the  sentiment  and  voice  of  the  people  of  the 
wards  they  represent,  but  simply  in  harmony 
with  the  majority  members  composing  it,  and 
those  members  who  are  elected  by  the  people 
of  their  respective  wards  who  are  not  in  har- 
mony with  the  majority  of  the  committee, 
and  willing  to  act  along  the  lines  that  they 
suggest,  wlH  be  looked  after  by  the  enforce- 
ment of  a  rule  which  authorizes  the  expul- 
sion of  such  members. 

The  same  argument  was  advanced  In  the 
New  York  case  that  It  would  be  detrimental 
to  party  Interests  to  hold  that  a  majority  of 
the  general  committee  did  not  have  the  pow- 
er to  expel  associate  members.  The  distin- 
guished jurist  who  wrote  the  opinion  In  that 
case  for  the  majority  of  the  court,  in  re- 
sponding to  such  contention,  made  this  very 
appropriate  answer.  He  said:  "It  has  been 
suggested  that  it  would  be  intolerable  for 
the  members  of  a  general  committee  to  asso- 
ciate with  a  member  who  Is  hostile  to  °the 
ticket,  and  that  It  follows  that  the  Legisla- 
ture must  be  presumed  to  have  had  such  a 
situation  In  mind.  I  answer — without  assent- 
ing for  one  moment  that  the  legal  conclusion 
follows  from  the  proposition  of  fact  standing 
alone — that  It  does  not  stand  alone;  that  the 


Legislature  was  confronted  with  what  It  re- 
garded as  an  abuse  of  the  rights  of  the  citi- 
zen in  party  matters,  which  compelled  it  to 
decide  which  was  the  lesser  of  two  evils,  to 
compel  association  occasionally  -with  a  mem- 
ber who  is  hostile  to  some  portion  of  the  par- 
ty candidates  or  a  majority  of  the  commit- 
tee, or  to  permit  the  general  committee  to  de- 
prive the  primary  voters  of  the  choice  of  a 
representative.  It  decided  that  the  wrongs 
that  had  been  and  were  being  done  to  the 
primary  voters  exceeded  that  which  could 
result  from  occasional  association  with  a  hos- 
tile member.  In  other  words,  It  was  deter- 
mined that  the  majority  of  the  primary  vot- 
ers were  entitled  to  select  any  representative 
they  might  desire,  who  should  be  responsible 
to  those  selecting  him,  and  only  to  them,  for 
his  conduct  in  o£Bce.  That  determination 
should  be  given  effect  by  the  decision  of  this 
court  agreeably  to  that  well-understood  canon 
of  construction  that  commands  the  court  in 
construing  a  statute  to  give  effect  to  the  in- 
tention of  the  Legislature." 

In  our  opinion  the  enactment  of  the  pri- 
mary law  approved  March  18,  1901,  was  for 
the  purpose  of  remedying  similar  complaints 
urged  against  the  organization  and  conduct 
of  political  committees  as  stated  In  the  New 
York  case,  and  the  General  Assembly  of  this 
state  sought  by  this  enactment  to  place  the 
selection  of  the  commKteeman  in  the  hands 
of  the  people  to  whom  alone  the  committee- 
man was  responsible  for  his  conduct.  In  rep- 
resenting the  electors  by  whom  he  was  cho- 
sen. Our  statute  in  most  of  its  substantial 
features  was  borrowed  from  the  statute  of 
New  York,  which  had  been  construed  as  here- 
tofore pointed  out  by  the  Court  of  Appeals 
of  that  state  prior  to  its  adoption  in  this 
^tate;  and  we  repeat  that,  if  the  cases  as 
heretofore  suggested  arc  to  be  followed,  then 
there  is  no  escape  from  the  conclusion  that 
our  statute,  upon  the  proposition  now  under 
discussion,  must  receive  the  same  construc- 
tion as  that  given  by  the  New  York  court, 
and  It  must  t>e  held  that  the  general  commit- 
tee provided  for  by  our  primary  act  has  no 
power  conferred  upon  it  to  expel  any  mem- 
ber of  such  committee. 

2.  This  brings  us  to  the  consideration  of 
the  second  proposition  disclosed  by  the  rec- 
ord in  this  cause;  that  is,  whether  or  not 
mandamus  is  the  appropriate  remedy  for 
the  relief  sought  upon  the  facts  disclosed  in 
the  Information.  It  is  insisted  by  counsel 
for  respondents,  first,  that  the  relator  is  not 
a  public  officer,  and  therefore  the  remedy  by 
mandamus  Is  not  open  to  him;  second,  that 
If  he  Is  a  public  officer  the  record  discloses 
that  Mr.  Garvey  Is  In  possession  of  the  of- 
fice, and  therefore  the  title  to  such  office  can- 
not be  determined  by  writ  of  mandamus. 
In  our  opinion  it  is  immaterial  as  to  what 
you  may  denominate  the  position  of  the 
relator.  If  the  duties  imposed  upon  him 
either  make  him  a  public  officer  or  a  quasi 
public  officer,  or  if  the  position  Is  one  where- 
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In  be  has  the  right  to  perform  the  duties 
and  functions  required  of  him,  and  the  mat- 
ter about  wbieb  he  performs  the  service  Is 
one  of  public  concern,  or  If  the  position  is 
one  with  such  characteristics  as  to  malce  it 
analogous  to  tbat  of  a  public  office,  then  he 
has  the  right  to  invoke  the  remedy  by  writ 
of  mandamus  for  the  purposes  of  restoring 
him  to  the  rights  of  which  he  has  been  il- 
legally deprived.  Upon  this  proposition  the 
law  is  well  settled. 

In  Cooley's  Blackstone  (4th  Ed.)  vol.  2, 
we  find  a  very  clear  announcement  of  the 
rule  applicable  to  the  office  to  be  performed 
by  the  writ  of  mandamus.  In  discussing  this 
extraordinary  writ  it  is  there  said:  "It  is 
a  high  prerogative  writ,  of  a  most  extensive- 
ly remedial  nature,  and  may  be  issued  In 
some  cases  where  the  Injured  party  has  also 
another  more  tedious  method  of  redress, 
as  in  the  cases  of  admission  or  restitution 
to  an  office;  but  it  issues  In  all  cases  where 
the  party  hath  a  right  to  have  anything 
done,  and  hath  no  other  specific  means  of 
compelling  its  performance.  A  mandamus, 
therefore,  lies  to  compel  the  admission  or 
restoration  of  the  party  applying  to  any 
office  or  franchise  of  a  public  nature,  wheth- 
er spiritual  or  temporal."  Mr.  High  In  his 
work  upon  Extraordinary  Legal  Remedies, 
In  discussing  this  question,  states  the  rule 
of  law  in  this  language:  "We  have  already 
seen  that  the  courts  refuse  to  lend  their  ex- 
traordinary aid  by  mandamus  to  determine 
disputed  questions  of  title  to  office,  or  to 
compel  the  admission  of  a  claimant  in  the 
first  instance,  when  he  has  never  been  in  pos- 
session of  the  office  or  exercised  its  fran- 
chises. When,  however,  one  has  been  in  the 
actual  and  lawful  possession  and  enjoyment 
of  an  office  from  which  he  has  been  wrong- 
fully removed,  a  different  case  is  presented. 
And  mandamus  is  recognized  as  a  peculiarly 
appropriate  remedy  to  correct  an  improper 
amotion  from  a  public  office,  and  to  restore 
to  the  full  enjoyment  of  his  franchise  a  per- 
son who  has  been  improperly  deprived  there- 
of." To  the  same  effect  is  the  announcement 
of  the  rule  in  Merrill  on  Mandamus.  It  is 
there  said  that  when  an  officer  has  been 
wrongfully  removed  from  his  office  he  will 
lie  restored  thereto  by  the  writ  of  manda- 
mus. Mr.  Bailey,  in  his  treatise  upon  the 
subject  of  Jurisdiction,  is  In  perfect  harmony 
with  the  rules  announced  in  Blackstone  and 
in  High's  Extraordinary  Remedies.  He  says 
that  mandamus  Is  the  appropriate  remedy 
to  restore  a  public  officer  to  the  office  from 
which  he  has  been  wrongfully  removed. 
However,  he  says  a  distinction  is  drawn  be- 
tween those  cases  where  a  person  seeks  to 
lie  inducted  into  an  office  where  he  has  been 
duly  elected  and  those  where  he  has  been 
nctualy  Inducted  into  an  office  and  seeks  to 
regain  it  Spelling,  In  his  treatise  upon  the 
subject  of  Mandamus  and  Other  Extraor- 
dinary Remedies,  states  the  rule  with  re- 
markable clearness:  "Mandamus  Is  the  prop- 


er remedy  to  restore  one  to  the  full  enjojr- 
ment  of  an  office  or  position  of  trust  and 
emolument  of  a  public  nature  from  which 
he  has  l>een  wrongfully  removed,  or  which  la 
wrongfully  withheld.  There  is  an  Impor- 
tant distinction  to  be  taken  between  cases 
where  mandamus  is  sought  to  induct  a  claim- 
ant into  an  office  already  filled,  and  those 
where  one  actually  in  office  has  been  remov- 
ed or  deprived  of  his  rights  and  privileges 
therein.  In  the  former  cases,  as  has  been 
shown,  the  Incumbency  of  another  under 
such  color  of  right  as  constitutes  him  an  offi- 
cer de  facto,  rather  than  a  mere  intruder, 
will  be  a  comple'te  answer  to  the  petition; 
but,  where  one  has  l>eeu  wrongfully  deprived 
of  an  office  by  the  illegal  appointment  of  an- 
other, mandamus  will  issue  to  effect  his  res- 
toration, even  though  such  appointee  be  In 
possession  de  facto." 

The  overwhelming  weight  of  authority,  as 
expressed  by  the  appellate  courts  of  numer- 
ous states  where  this  proposition  has  been  in 
Judgment  before  them,  is  in  harmony  with 
the  rule  as  announced  by  the  eminent  text- 
writers  heretofore  Indicated.  In  Ex  parte 
Lusk,  82  Ala.  019,  2  South.  140,  that  court, 
in  discussing  this  proposition,  said:  "While 
mandamus  will  not  be  awarded  to  try  a 
disputed  title  to  an  office,  it  is  well  settled 
that  It  is  an  appropriate  remedy  to  compel 
the  restoration  of  a  rightful  Incumbent,  who 
has  been  wrongfully  deprived  of  the  enjoy- 
ment of  official  privileges  by  removal  or 
suspension" — citing  Ex  parte  Wiley,  54  Ala. 
226;  Ex  parte  Diggs,  52  Ala.  381;  High  on 
Ex.  Rem.  {  67;  Weatherly's  Case,  76  Ala. 
248.  To  the  same  effect  are  the  cases  of 
Lewis  V.  Whittle,  77  Va.  415;  State  ex  rel. 
Gill  V.  Common  Council,  9  Wis.  254 ;  Miles  v. 
Stevenson,  80  Md.  358,  30  AtL  646;  Metsker 
V.  Neally,  41  Kan.  122,  21  Pac.  206,  13  Am. 
St  Rep.  269;  Eastman  v.  Householder,  54 
Kan.  63,  37  Pac.  989;  People  v.  Ahem,  111 
App,  DIv.  741,  98  N.  Y.  Supp.  492;  Pratt 
V.  Board,  etc.,  15  Utah,  1,  49  Pac.  747 ;  Ran- 
som V.  Mayor  of  Boston,  193  Mass.  537,  79 
N.  B.  823;  Commonwealth  v.  Primrose,  2 
Watts  &  S.  (Pa.)  407;  Commonwealth  v. 
Gibbons,  196  Pa.  97,  46  Atl.  313;  Zullch  et 
al.  V.  Bowman,  42  Pa.  83.  This  court  In 
St  Louis  County  v.  Sparks,  10  Mo.  118,  45 
Am.  Dec.  355,  gave  expression  to  Its  views 
upon  this  proposition,  and  while  it  was  held 
in  that  case  tbat  mandamus  was  not  the 
proper  remedy,  yet  It  was  expressly  ruled 
that  mandamus  may  be  Issued  to  restore 
a  person  to  an  office  to  which  he  Is  entitled. 
In  that  case  Sparks  was  by  the  proper  au- 
thorities appointed  collector,  to  hold  for  one 
year,  and  until  his  successor  was  appointed. 
At  the  end  of  the  year  another  was  appoint- 
ed to  the  office,  whom  Sparks  claimed  was 
not  eligible.  Sparks  sought  to  hold  over, 
but  was  ejected,  and  brought  mandamus  for 
restoration.  This  was  a  case  where  the  title 
to  the  office  was  involved;  It  being  filled  by 
one  who  was  in  by  color  of  right    The  in- 
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ciimbent  was  In  by  api)o!ntineut,  as  provid- 
ed for  by  law ;  tbe  only  question  being  as  to 
bis  personal  qualification.  He  was  clearly 
a  de  facto  officer^  with  color  of  right  In 
discussing  the  proposition  It  was  said  by 
this  court  in  that  case  that  "it  has  long  been 
held  that  a  mandamus  may  be  issued  to  re- 
i^tore  a  person  to  an  ofiBce  to  which  he  is 
entitled.  4  Bacon,  500.  But  we  are  not  pre- 
|)ared  to  say  that  this  was  a  proper  case  for 
the  interference  of  tbe  circuit  court  by  man- 
damua  Various  considerations  incline  us  to 
this  opinion.  The  office  was  already  filled 
by  one  who  was  de  facto  an  officer,  at  least; 
and  It  appears  to  be  law  'that,  when  an  office 
is  already  filled  by  a  person  who  is  In  by 
color  of  right,  a  mandamus  Is  never  issued 
to  admit  other  person;  tbe  proper  remedy 
being  an  Information  in  tbe  nature  of  quo 
warranto.  It  would  not  be  just  that  Winn's 
right  to  the  office  should  be  determined  on  a 
proceeding  to  which  he  was  no  party.' " 

We  fully  agree  with  counsel  for  respond- 
ents that  you  cannot  litigate  and  determine 
tbe  title  to  an  office  by  a  writ  of  mandamus ; 
bat  it  is  manifest  that  In  this  proceeding  the 
title  to  the  position  to  which  relator  seeks  to 
be  restored  Is  In  no  way  involved  In  this  pro- 
ceeding. The  mere  claim  to  an  office  by  one 
whose  claim  is  not  based  at  least  upon  a  rea- 
sonable color  of  light,  or  where  a  person  Is 
simply  an  Intruder  into  the  position,  by  no 
means  puts  the  title  to  the  office  in  issue,  and 
such  a  state  of  facts  falls  far  short  of  being 
sufficient  to  prevent  tbe  issuance  of  the  writ 
of  mandamus  to  restore  a  party  who  has  the 
I'iglit  to  discharge  the  duties  and  functions 
of  a  position  to  which  he  is  legally  entitled. 
In  this  proceeding  we  have  in  the  first  para- 
graph of  this  opinion  given  expression  to  our 
views  upon  the  subject  of  the  power  of  the 
committee  to  expel  the  relator,  and  the  con- 
clusion therein  reached  was  that  there  was 
no  such  power.  If  there  was  no  power  to  ex- 
pel, it  logically  follows  there  was  no  vacancy 
created ;  hence  none  to  be  filled.  Therefore 
the  efforts  of  the  committee  to  fill  such  pre- 
tended vacancy  by  the  appointment  of  Garvey 
was  an  absolute  nullity.  Mr.  Spelling,  in  bis 
work  heretofore  referred  to,  it  will  be  ob- 
!!erved  from  the  quotation  made,  expressly 
lays  dovrn  the  rule  that  where  a  party  is  in 
possession  of  an  office  under  such  color  of 
right  as  constitutes  blm  an  officer  de  facto, 
rather  than  a  mere  intruder,  will  be  a  com- 
plete answer  to  a  petition  for  mandamus; 
but  he  clearly  points  out  tbe  distinction  that, 
"where  one  has  been  wrongfully  deprived  of 
an  office  by  the  Illegal  appointment  of  anoth- 
er, mandamus  will  issue  to  effect  his  restora- 
tion, even  though  such  appointee  be  In  pos- 
session de  facto."  Discussing  this  proposi- 
tion, we  find  in  26  Cyc.  p.  264,  this  reference 
to  this  proposition :  "According  to  the  prevail- 
ing rule  the  doctrine  allowing  the  writ  of 
mandamus  to  compel  the  restoration  of  an 
officer  Illegally  removed  applies,  although  the 
office  Is  subsequently  filled  by  another,  where 


the  office  has  been  filled  by  proceedings  pali>a- 
bly  without  legal  warrant,  or  where  tbe  facts 
before  the  court  or  within  its  judicial  knowl- 
edge show  clearly  that  the  relator  who  was 
removed  was  In  office  de  Jtu-e  et  de  facto,  and 
that  defendant, .  while  claiming  to  be  in  de 
facto,  can  make  no  <ilaim  to  be  in  de  jure." 
In  Commonwealth  v.  Gibbons,  196  Pa.  97, 
46  Atl.  313,  tbe  proposition  in  judgment  be- 
fore the  court  was  as  to  tbe  reinstatement  of 
a  school  director  whose  expulsion  had  been 
attempted  on  the  ground  that  be  failed  to  at- 
tend meetings.  That  court,  in  discussing  tbe 
proposition  now  under  consideration,  said: 
"It  Is  very  earnestly  argued  by  appellants 
that  mandamus  will  not  lie,  and  that  the  only 
remedy  is  by  quo  warranto  against  the  per- 
son elected  to  fill  the  supposed  vacancy.  It 
would  be  sufficient  answer  to  cite  the  prece- 
dent of  Zulich  V.  Bowman,  42  Pa.  83 ;  but  the 
remedy  is  clear  on  principle.  There  Is  no 
contest  as  to  the  relator's  original  title  to  this 
seat  under  a  valid  election,  but  only  as  to 
the  legality  of  his  ouster.  If  this  was  not 
valid,  he  never  had  been  ousted  at  all,  and 
mandamus  is  the  proper  remedy  to  prevent 
bis  further  unlawful  exclusion.  We  have 
nothing  to  do  with  the  title  of  his  alleged 
successor,  who  was  apparently  elected  by  tbe 
board  to  fill  a  vacancy  that  did  not  exist. 
This  cannot  affect  the  relator.  He  was  ad- 
mittedly elected  to  office,  has  never  been  out 
of  it  in  contemplation  of  law,  and  the  manda- 
mus simply  compels  the  respondents  to  recog- 
nize his  established  right." 

The  rule  of  law  applicable  to  this  proposi- 
tion is  nowhere  more  clearly  or  tersely  stated 
than  in  State  ex  rel.  v.  Paterson,  35  N.  J. 
Law,  190.  In  that  case,  as  in  the  case  at 
bar,  it  was  suggested  that  mandamus  was  not 
the  proper  remedy.  The  court,  in  disposing 
of  the  contention  urged,  said :  "Objection  was 
raised  to  the  use  of  the  writ  of  mandamus  in 
this  case,  because  It  was  said  that  James 
Dunn  Is  In  office  by  color  of  right,  and  the 
court  will  not,  tnerefore,  admit  another  per- 
son who  claims  to  have  been  duly  elected. 
The  proper  remedy  is  by  information  In  the 
nature  of  quo  warranto.  People  v.  New  York, 
3  Johns.  Cas.  (N.  Y.)  79.  But  this  is  not  the 
case  of  attempting  to  oust  from  office  by  man- 
damus a  person  who  is  in  by  color  of  right. 
There  is  no  right  here.  The  pretended  ap- 
pointment Is  a  mere  nullity.  There  was  no 
appointing  board,  and  those  who  attempted  to 
act  bnd  no  authority.  The  applicant  here  is 
clearly  still  in  office  by  legal  appointment,  and 
the  effort  to  oust  him  without  legal  authori- 
ty. He  has  a  right  to  this  remedy  by  man- 
damus." In  People  ex  rel.  v.  Ahem,  111  App. 
Dlv.  741,  98  N.  Y.  Supp.  492,  heretofore  cited, 
it  was  urged  that  the  party  who  was  occupy- 
ing the  position  from  which  the  relator  had 
been  removed  was  a  necessary  party  to  the 
final  adjudication  of  the  question.  Upon  that 
proposition  the  Supreme  Court  of  New  York 
announced  its  views  in  no  uncertain  terms. 
It  was  there  said:   "I  do  not  think  that  tbe 
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present  Incumbent  of  the  position,  appointed 
to  fill  the  position  from  which  the  relator 
was  removed.  Is  a  necessary  party  to  this 
proceeding  to  reinstate  the  relator.  While 
It  may  be  that  the  present  incumbent  could  be 
made  a  party  as  Interested  In  the  result  of 
this  proceeding,  his  presence  Is  not  at  all 
essential  to  a  complete  determination  of  the 
question  at  Issue  betn'een  the  relator  and  the 
defendant,  the  appointing  officer.  If  the  re- 
lator's removal  was  Illegal,  the  final  order  re- 
instating him  would  be  a  command  to  the  ap- 
pointing officer ;  but  the  relator  could  obtain 
no  relief  in  this  proceeding  against  the  person 
who  had  been  appointed  to  the  position  from 
which  he  had  been  removed.  •  •  •  But 
in  this  case  the  relator  was  duly  appointed 
and  in  office.  If  his  removal  was  Illegal,  he 
has  never  been  deprived  of  his  office,  and 
this  application  Is  to  enforce  his  right  to  con- 
tinue in  the  office  from  which  he  was  illegal- 
ly removed.  The  person  appointed  in  his 
place,  if  he  was  illegally  removed,  has  no  right 
to  the  office  and  never  had  a  right  to  it." 

We  deem  It  unnecessary  to  pursue  the  dis- 
cussion of  this  proposition  further.  In  our 
opinion  the  adjudications  heretofore  indicat- 
ed upon  this  proposiiion,  according  to  our 
views,  settle  it  correctly,  and,  if  the  relator 
is  In  a  position  to  Invoke  the  rules  of  law  as 
announced  In  those  cases  to  which  we  have 
made  reference,  then  In  our  opinion  he  has 
the  right  to  invoke  this  writ,  and  is  entitled 
to  the  relief  sought  by  it 

8.  This  brings  us  to  the  consideration  of 
the  third  proposition  disclosed  by  the  rec- 
ord in  this  proceeding.  It  is  insisted  by 
counsel  for  respondents  that  the  position  to 
which  relator  seeks  to  be  restored,  or  at 
least  in  which  he  seeks  to  be  restored  to  the 
right  of  performing  and  discharging  the  du- 
ties and  functions  of  such  position,  is  not 
such  a  one  as  falls  within  the  principles  an- 
nounced In  the  cases  heretofore  cited,  which 
would  entitle  relator  to  invoke  the  aid  of 
the  writ  of  mandamus.  We  are  unable  to 
agree  with  learned  counsel  upon  this  proposi- 
tion. As  heretofore  stated,  we  deem  it  im- 
material as  to  what  name  should  be  attach- 
ed to  the  position  of  a  membership  of  the 
general  committee  of  the  city  of  St.  Louis. 
If  the  duties  Imposed  upon  the  committee- 
men are  of  a  public  nature  and  concern  the 
public,  then  in  our  opinion  his  position  should 
be  classified  at  least  either  as  a  public  officer 
or  a  quasi  public  officer,  or  a  position  analo- 
gous to  that  of  a  public  officer.  Mr.  Spelling, 
the  eminent  text-writer  on  Injunctions  and 
other  Extraordinary  Remedies,  maintains 
that  mandamus  is  the  proper  remedy  to  re- 
store one  to  the  full  enjoyment  of  an  office,  or  a 
position  of  trust  and  emolument  of  a  public 
nature,  from  which  he  had  been  wrongfully  re- 
moved, or  which  is  wrongfully  withheld.  The 
Supreme  Court  of  Appeals  of  Virginia  in  Lew- 
is V.  Whittle,  77  Va.  415,  thus  states  the  law 
upon  that  subject:  "Where  there  Is  a  right  to 
execute  an  office,  perform  a  service,  or  exercise 


a  franchise,  more  especially  if  it  be  a  matter 
of  public  concern,  and  a  person  Is  dispossessed 
of  such  right  and  has  no  other  specific  ade- 
quate remedy,  then  the  court  ought  to  assist 
by  mandamus  upon  reasons  of  justice,  as  ex- 
pressed by  the  writ,  and  upon  reasons  of 
public  policy,  to  preserve  the  peace,  good  or- 
der, and  good  goTemment"  The  case  of 
Ransom  ▼.  Mayor  of  Boston,  193  Mass.  537, 
79  N.  E.  823,  was  an  application  by  the  re- 
lator for  a  mandamus  to  compel  bis  rein- 
statement In  the  labor  service  of  the  city. 
The  court's  attention  being  directed  to  the 
proposition  as  to  whether  or  not  be  was  a 
public  officer,  it  dlq>osed  of  that  question  In 
this  language:  "It  is  not  disputed  that,  when 
a  public  officer  has  been  unlawfully  ousted 
from  his  position,  the  proper  means  for  him 
to  regain  his  office  is  by  petition  for  a  writ 
of  mandamus."  But,  said  the  court  in  that 
case,  "It  Is  already  settled  that  the  plaintiff's 
rights  are  on  a  par  with  those  of  a  public 
officer." 

So  we  say  In  this  case :  It  makes  no  differ- 
ence whether  or  not  the  relator  is  denominat- 
ed a  public  officer,  yet  under  the  law  of  this 
state  be  Is  elected  to  fill  a  public  position 
and  to  perform  duties  of  great  public  con- 
cern. Therefore  his  position  Is  one  at  least 
analogous  to  that  of  a  public  officer.  This 
proposition  was  involved  in  a  proceeding  In 
the  Supreme  Court  of  Kentucky  In  the  case 
of  Mason  v.  Byrley,  84  S.  W.  767,  26  Ky. 
Law  Rep.  487.  The  court  In  that  case  In 
treating  the  question  said  that:  "The  ques- 
tion under  consideration  is  not  one  of  party 
custom,  but  of  law;  for  by  the  enactment 
of  the  statute  it  was  the  purpose  of  the  Leg- 
islature to  have  primary  elections  conducted 
according  to  law.  While  those  who  consti- 
tute the  membership  of  the  governing  author- 
ity of  a  political  organization  are  not  officers 
in  the  technical  meaning  of  that  law,  the  du- 
ties required  of  them  by  the  statute  are  offi- 
cial In  character,  because  they  must  be  per- 
formed as  therein  prescribed."  Proceeding 
with  the  discussion  of  the  proposition  the 
court  further  read  that :  "Whether  the  mem- 
bers of  the  district  committee  be  denominated 
ministerial  officers,  or  agents  of  a  political 
organization,  the  duties  which  they  or  a  ma- 
jority of  them  have  failed  to  perform  are 
statutory — that  is,  such  as  are  prescribed  by 
the  statute  regulating  primary  elections — 
and  therefore  In  that  sense  official  duties." 
The  Supreme  Court  of  the  state  of  Wisconsin 
has  gone  to  the  extent,  where  persons  are 
nominated  by  primary  elections  as  candidates 
for  office,  to  denominate  the  position  of  the 
candidate  who  receives  the  highest  number 
of  votes  at  such  primary  elections  as  holding 
a  quasi  office.  This  was  so  ruled  in  State  ex 
rel.  Binder  v.  Goff,  129  Wis.  668,  109  N.  W. 
628,  9  L.  R.  A.  (N.  S.)  916,  where  it  was  said : 
"The  necessary  effect  of  the  primary  law  Is 
to  give  an  official  character  and  standing  to 
a  man  who  has  received  the  plurality  of  the 
votes  of  bis  party  at  a  primary  election.    It 
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may  not  be  strictly  accurate  to  call  him  a 
public  officer;  bnt  the  law  gives  him  a  cer- 
tain and  definite  legal  standing,  and  endows 
him  with  at  least  one  valnable  privilege  or 
right,  which  he  may  enforce.  Until  the  time 
of  the  election  he  Is  guaranteed,  and  In  fact 
holds,  a  recognized  legal  position,  which  may 
be  called.  In  defanlt  of  a  better  term,  a  'quasi 
office,'  namely,  that  of  a  nominated  candi- 
date." This  court  In  State  ex  rel.  t.  Trent, 
58  Mo.  S71,  fully  recognized  that  there  might 
be  positions  which  could  be  properly  denom- 
inated "quasi  official  stations."  In  that  case 
the  respondent  had  been  employed  by  the 
county  court  of  Cooper  county  to  make  a 
survey  of  all  public  roads  of  the  county  and 
plat  them  In  a  suitable  book.  He  did  the 
work  of  maldng  the  survey  and  was  paid  the 
price  for  Ids  work  In  accordance  with  the 
contract  SutMeqnently  he  regained  posses- 
sion of  the  books  and  surveys  and  refused 
to  deliver  the  same  to  the  county  officials.  It 
was  ruled  in  that  case  that,  being  a  private 
person,  the  writ  of  mandamus  could  not  be 
Invoked  against  him,  and  It  was  said  by  the 
court  that  "authority  has  been  found  in  full 
accord  with  our  impressions,  on  the  argument 
of  the  case,  that  as  regards  a  person  holding 
no  official  or  quasi  official  station  mandamus 
would  not  He."  It  logically  follows,  from 
the  announcement  of  the  conclusion  in  that 
case,  if  the  respondent  liad  occupied  an  ofD- 
cial  or  quasi  official  station,  that  mandamus 
would  be  the  proper  remedy. 

That  the  duties  Incumbent  upon  the  re- 
lator as  a  member  of  the  general  committee 
of  the  city  of  St  Louis  are  of  a  public  nature, 
and  deeply  concern  the  public,  we  think  there 
ought  to  be  but  little  dispute.  As  was  said  by 
the  Kentucky  court,  the  proposition  now  un- 
der consideration  is  not  one  of  party  custom, 
bnt  of  law.  The  enactment  of  the  primary 
law  by  the  General  Assembly,  which  Is  In- 
volved in  this  proceeding,  clearly  Indicates 
that  the  purpose  of  the  Legislature  was  to 
have  a  primary  election  conducted  according 
to  law.  Comparatively  early  In  the  history 
of  this  commonwealth  experience  demonstrat- 
ed that  it  was  essential — in  fact,  that  It  was 
an  absolute  necessity — ^to  protect  by  strict 
laws  the  rights  of  the  voter  at  general  elec- 
tions, and  In  recent  years  It  has  become  mani- 
fest that  It  is  Just  as  essential  and  Important 
to  control  by  positive  enactment  the  nomina- 
tion of  candidates  as  to  regulate  the  procedure 
of  their  elections  at  the  general  election  under 
the  laws  of  this  state;  hence  we  can  con- 
ceive of  no  matter  applicable  to  our  election 
^rstem  in  which  the  public  sliould  be  more 
interested  than  in  the  selection  of  the  candl- 
'dates  of  the  leading  itolitical  parties,  some  of 
whom,  at  least  vlH  be  chosen  to  administer 
the  affairs  of  state  and  municipal  govern- 
ment It  is  clear,  therefore,  that  the  primary 
election  is  ttie  initiative  st^  in  the  selection 
of  public  officials.  Therefore  we  see  no  es- 
cape from  the  conclusion  that  the  duties  of 
the  general  committee  of  the  city  of  St  Louis, 
109  S.W.-S9 


who  call  the  official  primary  and  recommend 
and  suggest  the  Judges  and  clerks  of  such 
primary  elections,  are  not  only  of  an  official 
character,  but  as  well  the  duties  in  which  the 
public  are  deeply  Interested  In  having  faith- 
fully and  conscientiously  performed. 

The  relator  In  this  proceeding  is  a  citizaa 
of  the  Sixth  Ward  of  the  city  of  St  Louis. 
He  was  chosen  by  the  Democratic  voters  of 
said  ward  at  a  primary  election  to  represent 
such  voters  upon  said  committee.  His  elec- 
tion was  strictly  In  accord  with  the  provisions 
of  the  primary  act  adopted  by  the  Oeneral 
Assembly  of  this  state  in  1901.  As  stated  by 
the  New  York  Court  of  Appeals,  under  the 
provisions  of  this  act  "there  Is  but  one  way 
to  gain  membership,  says  the  statute,  and 
that  is  through  the  suffrages  of  the  members 
of  the  party  exercised  at  the  primary  on  pri- 
mary day."  llie  relator  gained  his  member- 
ship of  this  committee  in  the  only  way  pro- 
vided by  the  statute,  and  It  was  never  intend- 
ed by  the  General  Assembly  to  leave  any 
power  in  the  committee,  so  chosen  by  the 
i;>eople,  to  invoke  any  sort  of  a  pretext  by 
which  such  committee  could  be  changed,  con- 
trary to  and  inconsistent  with  the  will  of 
the  voters  expressed  at  the  primary  elec- 
tions, which  were  held  In  pursuance  of  the  act 
of  the  General  Assembly. 

4.  Finally  the  constitutionality  of  this  pri- 
mary law  is  cliallenged.  In  oral  argument 
learned  counsel  representing  respondents  par- 
ticularly directed  their  attention  to  the  pro- 
visions of  section  2S  of  the  primary  act  which 
provides  for  a  review  of  any  action  or  neg- 
lect of  the  officers  or  members  of  a  political 
convention  or  committee  by  the  appropriate 
remedy  of  mandamus  or  certiorari.  The  prin- 
cipal ground  upon  which  this  section  Is  chal- 
lenged was  that  it  was  an  effort  by  the  Oen- 
eral Assembly  to  change  the  nature  and  char- 
acter of  the  writ  of  mandamus  from  that  con- 
templated by  the  statute  of  this  state  at  the 
time  of  its  adoption.  In  other  words,  it  is 
insisted  that  the  original  writs  contemplated 
by  the  Constitution  of  this  state  were  com- 
mon-law writs.  We  deem  it  unnecessary  to 
discuss  this  proposition,  for  the  reason  that 
it  Is  manifest  from  the  views  heretofore  in- 
dicated that  our  conclusion  is  predicated  alone 
upon  the  right  of  the  relator  to  Invoke  the 
original  writ  of  mandamus  as  contemplated 
by  the  organic  law  of  this  state.  The  con- 
stitutionality of  this  primary  act  is  chal- 
lenged upon  other  grounds;  that  Is,  that  it  is 
violative  of  other  provisions  of  the  Constitu- 
tion of  this  state.  However,  those  grounds 
were  not  particularly  pressed  in  oral  argu-  ' 
ment  nor  are  they  urged  iu  the  exhaustive 
briefs  filed  by  the  learned  counsel  in  this 
cause. 

We  are  not  Inclined  to  look  with  favor 
upon  the  challenge  of  respondents  to  the  con- 
stitutionality of  this  act  If.  for  no  other  rea- 
son than  that  such  challenge  upon  the  dis- 
closures of  the  record  would  clearly  place  the 
respondents  in  a  peculiarly  Inconsistent  posl- 
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tion.  In  other  words,  the  record  discloses 
that  such  of  the  respondents  as  were  elected 
in  their  respective  wards  are  only  entitled 
to  the  positions  by  reason  of  the  provisions 
of  this  primary  act,  and  it  is  claimed  by  them 
that  the  proYlsIons  of  such  act  authorized  or 
at  least  recognized  their  power  to  make  rules 
and  regulations  which  wonld  Justify  the  ex- 
pulsion of  the  relator  and  the  filling  of  the 
vacancy  thus  created  by  the  appointment  of 
another  in  bis  stead.  This  simply  amounts 
to  an  assertion  that  this  primary  act  Is  con- 
stitutional so  far  as  the  powers  we  under- 
take to  exercise,  but  that  it  is  unconstitution- 
al when  the  relator  or  any  one  else  under- 
takes to  challenge  our  power.  Our  ni^tlonal 
as  well  as  state  government  from  their  ear- 
liest history  had  their  contending  political 
parties  representing  the  principles  of  govern- 
ment that  was  thought  l>eBt  and  most  con- 
ducive to  the  perpetuity  of  republican  Insti- 
tutions. All  along  the  history  of  these  politi- 
cal parties  there  has  t>een  some  method  of 
selecting  candidates  who  sought  the  adminis- 
tration of  governmental  affairs.  It  is  '  but 
common  knowledge  that  in  recent  years  nu- 
merous complaints  have  been  made  by  the 
people  from  one  end  of  the  nation  to  the  other 
as  to  the  methods  adopted  in  the  selection  of 
candidates  for  which  they  were  expected  to 
vote  at  the  general  elections.  This  complaint 
aroused  a  sentiment,  and  It  was  a  growing 
sentiment,  in  favor  of  the  regulation  of  cau- 
cuses and  primaries  and  nominating  conven- 
tions held  for  the  purpose  of  selecting  candi- 
dates, and  it  is  only  necessary  to  observe  the 
enactment  of  legislation  in  the  various  states 
of  this  Union  regulating  the  methods  of  se- 
lecting candidates  in  order  to  realize  that  the 
growing  public  sentiment  has  l>cen  crystal- 
lized. 

With  the  making  of  or  the  wisdom  of  this 
law  we  have  nothing  to  do.  If  It  is  a  reasonable 
regulation  of  the  methods  of  selecting  can- 
didates, It  should  be  uiriield.  It  may  further 
l>e  added  that  if  this  law  is  a  good  one,  and 
in  any  way  tends  to  accomplish  the  purposes 
sought  by  Its  enactment,  then  it  should  be 
strictly  enforced.  If  It  Is  a  bad  law,  and 
materially  interferes  with  ■  the  Interest  of 
party  organization,  then  the  more  strictly  it 
is  enforced  the  sooner  it  will  be  repealed. 
That  the  General  Assembly  is  authorized  to 
enact  reasonable  legislation  providing  for  the 
regulation  of  party  primary  elections  and  the 
election  of  committeemen  and  other  officials 
to  conduct  sudh  election  we  have  no  doubt. 
The  relator  In  this  proceeding  was  duly  elect- 
ed by  the  electors  of  his  party  In  the  Sixth 
Ward.  The  respondents  Illegally  sought  to 
expel  him  and  deprive  him  of  the  right  to 
exercise  the  functions  of  the  position  for 
which  be  bad  been  chosen  and  appoint  another 
In  bis  stead.  This  in  our  opinion  the  respond- 
ents had  no  power  to  do  under  the  provisions 
of  the  law  in  force  in  this  state. 

Having  reached  the  conclusions  as  hereto- 
fore Indicated  renders  it  unnecessary  to  dls- 


I  cuss  the  remaining  proposition  concerning  tiie 
'  expulsion  of  the  relator  under  the  rule  provid- 
ing for  the  expulsion  of  members  for  at>sence 
from  three  consecutive  meetings  without  rea- 
sonable cause,  without  preferring  any  char- 
ges or  giving  the  relator  any  notice  or  oppor- 
tunity to  explain  the  cause  of  such  absence. 
It  l8  aufflclent  to  say  upon  that  proposition 
that,  if  the  allegations  In  the  information  are 
true  that  he  had  no  notice  of  any  proceeding 
to  expel  him,  It  only  emphasizes  the  correct- 
ness of  the  conclusion  reached  by  the  law- 
making power  that  it  was  necessary  to  enact 
legislation  to  regulate  the  selection  of  com- 
mitteemen In  cities  of  300,000  Inhabitants  or 
more.  We  have  herein  given  expression  to 
our  views  upon  the  propositions  disclosed  by 
the  record,  which  results  in  the  conclusion 
that  the  relator  was  illegally  expelled  and  is 
now  deprived  of  the  right  to  exercise  the  func- 
tions of  the  position  to  which  he  was  elected 
by  the  electors  of  his  ward,  and  that  be  is 
entitled  to  invoke  at  the  hands  of  this  court 
the  aid  of  the  writ  of  mandamns. 

It  Is  therefore  ordered  that  the  motion  to 
quash  the  information  be  overruled,  and  that 
the  alternative  writ  issued  in  this  cause  t>e 
made  peremptory,  and  the  writ  is  directed  to 
be  issued. 

GANTT,  C.  J.,  and  BURGESS  and  WOOD- 
SON, JJ.,  concur.  VALLIANT,  J.,  dissents 
and  expresses  his  views  in  a  separate  opinion. 
In  which  GRAVES,  X,  concurs.    LAMM,  J., 

not  sitting. 

VALLIANT,  J.  (dissenting).  The  relator 
was  elected  a  member  of  the  Democratic  city 
central  committee  for  the  dty  of  St.  Louis 
in  October,  1006,  at  an  election  held  under  the 
provisions  of  the  primary  election  law,  ap- 
proved March  13,  1901  (Laws  1001,  p.  149), 
and  entered  upon  the  duties  of  that  office  (7), 
and  so  continued  until  the  23d  of  September, 
1907,  when  he  was  expelled  by  a  vote  of  the 
committee  for  failure  to  attend  three  consec- 
utive meetings,  in  violation  of  a  rule  of  the 
committee  which  provided  tliat  such  failure 
without  reasonable  excuse  should  be  cause  for 
expulsion.  This  Is  an  application  for  a  writ 
of  mandamus,  to  be  addressed  to  the  commit- 
tee, commanding  them  to  return  the  relator 
to  membership.  This  case  presents  a  very  im- 
portant question,  a  very  serious  one,  and  the 
decision  granting  the  writ  opens  a  new 
chaj)ter  in  our  law  to  which  I  cannot  give  my 
assent. 

Courts  sit  to  decide  causes  in  which  either 
life,  lll>erty,  or  property  is  involved.  Beyond 
that  they  have  no  Jurisdiction.  Under  the 
term  "property"  is  included  the  right  to  hold" 
a  public  office,  and  under  the  term  "lll)erty" 
is  Included  the  individual  rights  of  citizenship 
and  its  privileges.  All  these  rights  the  courts 
will  protect:  but  the  right  to  be  a  member  of 
a  mere  voluntary  committee,  whether  organ- 
ized for  social,  political,  or  religions  pur- 
poses. Is  outside  the  realm  of  the  Judiciary. 
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When  the  government  undertakes  by  its  courts 
to  regulate  sucb  matters,  It  goes  beyond  the 
scope  of  legitimate  free  goveriunent.  Once 
oi>e]i  up  a  new  road,  wltb  that  vista,  and  there 
will  be  no  end  to  it  One  step  will  lead  to 
another.  In  my  opinion  we  should  pause  long- 
before  we  take  the  first  step.  Until  the  pas- 
sage of  the  primary  election  law  in  1901  it 
was  not  supposed  that  a  political  committee 
was  anything  more  than  a  voluntary  organ- 
ization, governing  itself  by  its  own  rules  end 
answerable  only  in  the  forum  of  the  public 
opinion  of  their  fellow  citizens  of  their  party; 
and  until  the  committee  or  its  members  im- 
pinged the  property  rights  of  an  individual  or 
his  rights  as  a  citizen  the  x»urts  had  nothing 
to  do  wltb  them.  It  is  history  wlilch  the  court 
knows  tliat  for  many  years  each  of  the  great 
political  parties  in  this  state  lias  bad  its  com- 
mittees, county,  district,  and  state,  and  until 
in  recent  years,  when  frequent  resorts  have 
been  made  to  the  courts,  whenever  di£9culties 
of  the  kind  now  complained  of  arose,  they 
were  taken  to  the  state  committee  for  adjust- 
'ment,  and  there  is  where  all  such  controver- 
sies should  go.  It  Is  not  too  mncb  for  the 
court  to  take  Judicial  cognizance  of  the  fact 
that  In  the  main  the  state  committees  have 
been  composed  of  men  who  liave  had  tbe  con- 
fidoice  of  their  party  men.  Such  committee 
can,  with  so  much  more  expedition  and  so 
much  t>etter  political  Judgment,  determine 
such  matters,  that  its  authority  should  be  up- 
held. What  Is  the  main  purpose  of  a  political 
committee?  It  Is  to  manage  the  political 
campaign  so  as  t>est  to  promote  the  interest 
of  the  party  It  represents.  Can  we  for  a 
moment  conceive  the  Idea  of  a  court  control- 
ling the  conduct  of  a  political  committee  so  as 
best  to  promote  the  interest  of  a  political 
party?  In  the  management  of  a  political  cam- 
paign, policy  and  expediency  are  consldera- 
tl(Hi8  that  enter  largely  into  the  councils  of  the 
committees,  and  it  lias  always  been  recognized 
as  the  prerogative  of  such  a  committee  to 
make  roles  for  the  government  of  Itself  and 
its  members,  and  under  its  rules  a  member  Is 
liable  to  be  expelled  if  he  acts  In  discord  wltb 
the  policy  of  the  committee.  That  Is  a  power 
that  may  be  abused ;  but  so,  also,  Is  the  power 
tliat  any  voluntary  society  may  exercise.- 

It  would  probably  not  be  contended  that  the 
court  could  reinstate  a  member  who  had  been 
expelled  for  what  the  majority  of  the  commit- 
tee adjudged  to  be  disloyal^  to  the  party; 
but  the  court  is  now  asked  to  do  an  act  which, 
if  it  has  Jurisdiction  to  do,  it  has  Jurisdiction 
also  to  review  the  Judgment  of  a  committee 
expelling  a  member  for  disloyalty,  and  in  so 
reviewing  the  act  of  the  committee  the  court 
would  be  forced  to  decide  what  was  tbe  best 
policy  to  promote  tbe  interest  of  the  particular 
political  party  in  question  In  that  case,  and 
whether  tbe  conduct  of  the  member  was  in 
discord  with  that  policy.  If  the  court  has  Ju- 
risdiction to  decide  sucb  a  case  either  way.  It 
would  have  Jurisdiction  to  decide  that  the 


policy  of  the  expelled  member  was  really  the 
best  policy  for  the  party.  When  the  court 
should  once  start  out  on  such  a  road  where 
would  It  end?  I  do  not  say  that  tbe, General 
Assembly  has  not  the  power  to  require  politi- 
cal parties  to  hold  their  primary  elections  in 
manner  prescribed  by  law.  If  such  a  power 
exists,  it  probably  rests  In  the  police  power  of 
the  state  government  But  I  do  say  that  the- 
General  Assembly  has  no  authority  to  convert 
a  mere  voluntary  organization,  whether  polit- 
ical, social,  or  religious,  into  a  state  institu- 
tion, and  clothe  Its  members  with  authority  of 
state  officials.  Even  the  fact  that  such  com- 
mittees have  much  to  do  with  the  election  of 
estate  officers  does  not  alter  the  case.  We- 
have  in  our  large  cities  large  political  clubs, 
which  exercise  much  influence  In  general  elec- 
tions, sometimes  perhaps  even  more  influence 
than  the  city  committee.  What  would  be 
thought  of  an  act  of  the  General  Assembly  un- 
dertaking to  convert  the  board  of  directors  lo 
one  of  those  associations  into  state  officials? 
The  only  clause  in  the  act  of  1901  that  is 
relied  on  by  relator  to  give  official  character 
to  tbe  position  of  a  political  committeeman  is 
in  section  21  of  the  act:  "Each  party  shall 
have  a  general  committee  for  each  county  to 
which  this  act  is  applicable,  and  the  city  of 
St  Louis  shall  be  construed  as  a  county  for 
tbe  purposes  of  this  act."  Our  statute  is  a 
copy,  as  far  as  It  goes,  of  the  New  York  stat- 
ute, and  under  the  clause  Just  quoted  it  has 
been  held  in  that  state  that  the  political  com- 
mittee, which  before  tbe  passage  of  tbe  act 
was  a  voluntary  association,  became,  after 
that  act  went  into  effect  an  involuntary  as- 
sociation; and  it  was  In  the  same  case  held 
that  a  member  of  the  committee  who  had  been 
expelled  should  by  force  of  the  writ  of  manda- 
mus be  restored  to  his  membership.  People 
ex  rel.  v.  Democratic  General  Committee,  101 
N.  Y.  335,  68  N.  B.  124,  61  L.  R.  A.  874. 
There  is  this  difference,  however,  on  this  part 
of  the  statute  between  tbe  New  York  statute 
and  ours:  The  New  York  statute  declared, 
not  only  tliat  tbe  rules  and  regulations  of  tbe 
committee  should  not  be  contrary  to  the  pro- 
visions of  tbe  act  as  does  ours  also,  but  that 
the  conduct  of  the  committee  should  be  under 
the  control  of  tbe  provisions  of  the  act,  which 
ours  does  not  Therefore,  If  the  New  York 
court  gave,  as  It  seems  to  have  given,  force  to 
the  clause  which  brings  tbe  conduct  of  the 
committee  into  subjection  to  the  provisions  of 
the  act  the  decision  loses  Its  force  with  us, 
because  there  is  no  such  clause  in  our  act; 
and  since  ours  is  such  a  close  copy,  as  far  as 
It  goes,  of  the  New  York  statute,  the  omission 
of  that  clause  from  our  act  signifies  that  our 
General  Assembly  Intentionally  refused  to 
adopt  it  In  this  connection  I  will  call  atten- 
tion to  tbe  fact  that  at  that  time  in  New 
York  they  had  a  statute,  which  we  have  not 
which  gives  to  the  writ  of  mandamus  an 
office  which  It  does  not  have  in  this  state,  and 
which  explains  what  the  New  York  statute 
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means  by  "the  appropriate  remedy  of  manda- 
muB."  1  Rev.  St  N.  Y,  1901,  p.  390  (Laws 
1896,  p.  966,  c,  909,  i  114). 

And  whilst  we  are  on  the  subject  of  rem- 
edy I  will  call  attention  to  the  fact  that  the 
case  above  cited  was  in  the  Court  of  Appeals 
on  an  appeal  from  the  Supreme  Court,  which 
in  that  state  is  a  court  having  general  origi- 
nal Jurisdiction.  In  this  state  the  Supreme 
Court  has  no  original  Jurisdiction,  except  that 
conferred  by  the  Constitution  to  Issue  certain 
original  writs,  and  the  General  Assembly  can- 
not confer  any  other  original  Jurisdiction  on 
this  court.  The  original  writs  mentioned  in 
the  Constitution  which  this  court  may  issue 
are  common-law  writs,  or  writs  having  the 
scope  that  they  had  at  the  time  the  Consti- 
tution was  adopted.  The  General  Assembly 
cannot  broaden  the  scope  of  those  writs,  so  as 
to  make  this  a  trial  court,  or  a  court  of  origi- 
nal Jurisdiction  of  causes  not  contemplated 
In  the  Constitution ;  for  example,  the  General 
Assembly  has  no  authority  to  say  that  under 
a  writ  of  mandamus  or  certiorari  this  court 
shall  exercise  original  Jurisdiction  to  try  a 
contested  election  case.  The  New  Tork  case 
above  dted  was  decided  by  a  divided  court. 
Chief  Justice  Parker  wrote  the  opinion,  and 
three  of  the  associate  Justices  concurred ;  but 
the  three  other  Justices  did  not  concur.  With 
deference  to  the  distinguished  Jurist  who 
wrote  the  prevailing  opinion,  and  of  his  learn- 
ed associates  who  concurred  In  his  views,  I 
feel  compelled  to  say  that  in  my  Judgment  the 
preponderance  of  the  force  of  reason  "and  logic 
in  the  discussion  Is  in  the  dissenting  opinion 
of  Mr.  Justice  Cnllen.  I  am  tempted  to  quote 
from  that  opinion,  and  I  wish  I  felt  Justified 
in  occupying  time  and  space  to  quote  it  all. 
The  learned  Jurist  in  part  said :  "The  mem- 
bers of  that  committee  are  certainly  not  pub- 
lic officers,  for  this  reason,  If  for  no  other: 
Public  officers  must,  under  the  Constitution, 
be  either  appointed  or  elected,  and,  if  elected, 
then  In  the  same  manner  as  other  elections 
by  the  people" — citing  authorities.  "They 
take  no  official  oath.  They  cannot  be  indicted 
and  removed  for  misconduct  In  office.  It  is 
difficult  to  Imagine  a  case  where  the  obliga- 
tion of  a  member  to  the  assocIaUon  is  more 
purely  ethical,  or  more  devoid  of  any  legal 
attributes  possible  to  be  enforced  by  the 
courts.  The  political  convictions  of  a  member 
may  change  subsequent  to  his  election,  and 
he  may  conscientiously  desire  the  defeat  of 
the  party  to  which  he  has  belonged.  He  may 
think  that  in  no  way  can  he  accomplish  that 
result  more  effectually  tlian  by  remaining  as 
a  leader  to  share  In  the  counsels  and  control 
of  the  party.  Is  the  committee  to  be  relegat- 
ed to  the  chance  of  the  member's  sense  of 
delicacy  dictating  his  resignation  as  the  sole 
means  of  serving  Its  connection  with  him." 
Referring  to  the  contention  that  the  statute, 
which  declares  that  "each  party  shall  have 
a  general  committee,"  etc.,  converts  the  volun- 
tary association  into  one  not  voluntary,  the 


opinion  continues:  "From  this  doctrine  I 
dissent  in  toto.  If  the  statute  is  to  be  so 
construed.  In  my  judgment,  it  is  unconstitu- 
tional and  void.  The  right  of  the  electors 
to  organize  and  associate  themselves  for  the 
purpose  of  choosing  public  officers  is  as  ab- 
solute and  beyond  legislative  control  as  their 
right  to  associate  for  the  purpose  of  business 
or  social  Intercourse  or  recreation.  The  Leg- 
islature may  doubtless  forbid  fraud,  corrup- 
tion, intimidation,  or  other  crimes  in  political 
organizations;  but  beyond  this  it  cannot  go. 
•  •  ♦  The  statute  of  primary  elections 
grants  the  right  to  Join  in  the  management  of 
a  party  to  any  person  on  a  declaration  of  his 
Intention  to  support  generally  the  candidates 
of  that  party;  but  a  political  organization 
may  be  unwilling  to  grant  membership  on 
those  terms.  It  may  make  past  conduct,  and 
not  future  promise,  the  condition  of  member- 
ship. »  •  •  The  rules  and  principles  on 
which  political  parties  are  to  be  conducted 
must  necessarily  lie  largely  beyond  the  do- 
main of  legislative  Interference,  because  they 
relate  to  the  action  of  the  people,  the  ulti- 
mate source  of  sovereignty  in  what  is  un- 
questionably their  prerogative — the  election 
of  public  officers." 

The  case  of  State  ex  rel.  v.  Witthoeft,  117 
Mo.  App.  825,  93  S.  W.  281,  is  referred  to  as 
authority  for  the  relator's  position.  That  was 
an  application  for  a  writ  of  prohibition,  and 
the  writ  was  denied  on  the  ground  that  it 
was  not  a  Judicial  tribunal  to  which  the  writ 
was  to  be  addressed.  That  is  the  only  iwlnt 
decided  in  that  case.  Two  of  the  learned 
Judges  of  the  court  expressed  their  individual 
opinions  as  to  what  the  rights  of  the  parties 
would  have  been  if  the  suit  had  been  for  a 
writ  of  mandamus ;  and,  whilst  those  opinions 
on  that  point  are  entitled  to  great  respect, 
yet  they  are  not  to  be  taken  as  an  adjudica- 
tion, because  they  were  outside  of  the  issue 
on  which  the  case  was  decided,  and,  liesldes, 
they  both  rested  for  authority  on  the  New 
Tork  case  above  cited,  and  since  that  case 
was  determined  by  a  bare  majority,  and  since 
it  was  a  case  relating  to  a  new  subject,  we 
ought  not  to  feel  that  it  settles  the  question. 
What  is  the  relator's  legal  status?  Is  he  an 
officer  under  the  law?  If  so,  he  Is  a  state 
officer;  for  his  official  acts  have  to  do  with 
the  general  elections,  state  and  national.  All 
state  officers,  under  the  laws  of  this  state, 
must  be  either  elected  or  appointed.  If  to  be 
elected,  every  qualified  voter  in  the  city  has 
a  right  to  vote  for  or  against  him.  How, 
then,  can  the  'General  Assembly  say  that  no 
one  can  vote  for  or  against  the  candidate  ex- 
cept members  of  a  certain  political  party? 
And  if  a  vacancy  should  occur  in  the  office 
after  the  election,  how  is  it  to  foe  filled? 
There  is  no  provision  in  the  statute  for  filling 
vacancies.  Therefore  section  11,  art  5,  of  the 
Constitution  (Ann.  St  1906,  p.  208),  applies: 
"Whenever  any  office  shall  become  vacant 
the  Governor,  unless  otherwise  provided  by 
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law,  sball  appoint  a  person  to  fill  such  ▼a-' 
cancy,  who  shall  continue  in  office  until,"  etc. 
Suppose  a  vacancy  should  occur  in  a  Repub- 
lican committee ;  is  a  Democratic  Governor 
to  make  the  appointment?  Unquestionably 
that  is  the  law  of  the  case,  if  this  Is  an  of- 
fice. 

During  oral  argument  it  was  said  that  this 
waa  not  exactly  an  office,  but  a  quasi  office. 
I  do  not  know  what  legal  attributes  to  as- 
cribe to  a  quasi  office.  When  we  come  to  a 
Judicial  determination  of  the  rights  of  a 
party,  it  Is  necessary  to  define  bis  position. 
In  a  case  of  this  kind  he  is  either  an  officer, 
or  be  is  not  an  officer ;  and  if  he  is  not  an  of- 
ficer he  is  not  entitled  to  a  Judgment  "as  if' 
be  were  an  officer.  I  have  already  said  that 
the  control  of  primary  elections  was  not  en- 
tirdy  beyond  the  power  of  the  Legislature. 
It  may  under  Its  police  power  make  such  laws 
as  it  deems  wise  to  prevent  frandulent  mis- 
conduct and  crimes  connected  with  such  elec- 
tions and  punish  offenders.  In  the  conclud- 
ing section  but  one  of  this  act  the  General 
Assembly  has  undertaken  to  exercise  that 
power,  lias  declared  certain  acts  to  be  mis- 
demeanors, and  has  prescribed  the  punish- 
ment for  the  offenders.  Of  such  the  courts 
have  Jurisdiction.  There  has  been  a  tendency 
in  recent  years  to  bring  into  the  courts  con- 
troversies concerning  political  party  manage- 
ment In  my  opinion  the  Legislature  in  that 
direction  has  had  an  evil  effect,  and  no  good 
has  been  accomplished.  The  management  of 
political  campaigns  ought  to  be  left  alone  with 
the  political  organizations.  Courts  should 
have  nothing  to  do  with  them.  The  parties 
choose  their  committees,  and  a  committeeman 
should  be  held  to  answer  in  the  forum  of 
public  (pinion  of  his  own  party  for  his  con- 
duct. Legislation  undertaking  to  regulate 
party  management,  or  to  give  the  courts  con- 
trollng  power  over  the  conduct  of  political 
committees,  is  contrary  to  the  spirit  of  our 
government.  It  Is  a  restriction  on  the  rights 
of  free  citizenship,  the  right  of  citizens  to 
form  their  own  committees  and  associations 
and  exert  their  influence  in  elections  as  to 
them  seems  best,  without  dictation  from  the 
courts,  subject,  of  course,  to  the  authority  of 
the  state,  by  its  executive,  legislative,  and 
Judicial  powers,  to  prevent  fraud  and  to  se- 
cure every  one  In  his  rights  as  a  citizen. 

For  these  reasons,  I  am  of  the  opinion  the 
relief  asked  in  this  suit  and  the  suits  of  like 
purix>se  now  on  our  docket  should  be  denied. 

ORAVETS,  J.,  concurs  in  this  opinion. 


STATE  ez  rel.  FLTNN  v.  MILES  et  al. 

(Bnpreme  Court  of  Missouri.     Feb.  27,  1908. 
Rehearing  Denied  March  25,  1908.) 

In  Bane.  Mandamus  by  the  state,  on  the 
relation  of  Wm.  J.  Flynn,  against  James  P. 
Miles  and  others.    Writ  granted. 


Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Jeffries,  for  respondents. 

FOX,  J.  This  cause  is  submitted  upon 
stipulations  duly  filed  by  counsel  represent- 
ing relator  and  respondents.  It  is  stipulated 
"that  the  motion  to  quash,  filed  In  the  case 
of  State  ex  rel.  Guion  v.  James  P.  Miles  et 
al.,  109  S.  W.  596,  may  be  considered  as  filed 
in  this  case,  and  the  cause  taken  as  sub- 
mitted upon  such  motion  to  quash  and  upon 
the  argument  heretofore  made  and  upon  the 
briefs  to  be  filed."  The  briefs  have  been 
filed,  and  the  cause  is  now  submitted  to  this 
court 

It  is  sufficient  to  say  that  the  record  in 
this  cause  discloses  the  same  legal  proposi- 
tions that  were  fully  considered  in  State  ez 
rel.  Ouion  v.  James  P.  Miles  et  al.,  decided 
at  the  present  sitting  of  this  court  and  the 
conclusions  announced  In  that  case  must  be 
held  decisive  of  the  questions  presented  in 
the  case  at  bar.  It  is  therefore  ordered  that 
the  peremptory  writ  of  mandamus  be  issued 
as  prayed  for  in  the  information. 

QANTT,  C.  J.,  and  BURGESS  and  WOOD- 
SON, JJ.,  concur.  VALLIANT  and  GRAVES, 
JJ.,  dissent.    LAMM,  J.,  not  Bitting. 


STATE  ez  rel.  CLOONEY  v.  MILES  et  al. 

(Snpreme  Court  of  Missouri.     Feb.  27,  1908.) 

In  Banc.  Mandamus  by  the  state,  on  the 
relation  of  John  Clooney,  against  James  P. 
Miles  and  others.    Writ  granted. 

Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Jellries,  for  respondents. 

FOX.  J.  This  Is  a  similar  case  to  that  of 
State  ex  rel.  Flynn  v.  Miles  et  al.  (decided 
at  the  present  sitting  of  this  court)  supra, 
and  is  submitted  upon  the  same  stipulation 
referred  to  in  that  case.  Hence  the  same 
order  follows,  that  the  peremptory  writ  of 
mandamus  issue  as  prayed  for  In  the  Infor^ 
matlon. 

GANTT,  0.  J.,  and  BURGESS  and  WOOD- 
SON, JJ..  concur.  VALLIANT  and  GRAVES, 
JJ.,  dissent    LAMM,  J.,  not  sitting. 


STATE  ez  rel.  BILHARTZ  v.  MILES  et  al. 
(Supreme  Court  of  Missouri.  Feb.  27,  1908.) 
In  Banc.  Mandamus  by  the  state,  on 
the  relation  of  Charles  Bilhartz,  against 
James  P.  Miles  and  others.    Writ  granted. 

Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Jeffries,  for  respondents. 

FOX,  J.  This  is  a  similar  case  to  that  of 
State  ex  rel.  Flynn  v.  Miles  et  at.  (decid- 
ed at  the  present  sitting  of  this  court)  su- 
pra, and  is  submitted  upon  the  same  stip- 
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ulatlon  referred  to  In  that  cause.  Hence 
the  same  order  follows,  that  the  peremptory 
writ  of  mandamus  Issue  as  prayed  for  In 
the  information. 

GANTT,  C.  j'.,  and  BURGESS  and  WOOD- 
SON, JJ.,  concur.  VALLIANT  and  GRAVES, 
JJ.,  dissent.    LAMM,  J.,  not  sitting. 


STATE  ex  rel.  WARD  t.  MILES  et  al. 

(Supreme  Court  of  Missouri.     Feb.  27,  1908.) 
In  Banc.    Mandamus  by  the  state,  on  the 
relation  of  Thomas  J.  Ward,  against  James 
P.  Miles  and  others.    Writ  granted. 

Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Jeffries,  for  respondents. 

FOX,  J.  This  Is  a  similar  case  to  that  of 
State  ex  rel.  Flynn  t.  Miles  et  al.  (decided  at 
the  present  sitting  of  this  court)  109  S.  W. 
618,  and  is  submitted  upon  the  same  stipula- 
tion referred  to  In  that  cause.  Hence  the 
same  order  follows,  that  the  peremptory  writ 
of  mandamus  issue  as  prayed  for  In  the  In- 
formation.     ^ 

GANTT,  C.  J.,  and  BURGESS  and  WOOD- 
SON, JJ.,  concur.  VALLIANT  and  GRAVES, 
JJ.,  dissent    LAMM,  J.,  not  sitting. 


STATE  ex  rel.  MULVIHILL  v.  MILES  et  al. 
(Supreme  Court  of  Missouri.     Feb.  27,  1008.) 

In  Banc.  Mandamus  by  the  state,  on  the 
relation  of  Michael  J.  Mulvihlll,  against 
James  P.  Miles  and  others.    Writ  granted. 

Walter  B.  Douglas,  for  relator.  John  M. 
Wood  and  Sam  B.  Jeffries,  for  respondents. 

FOX,  J.  This  Is  a  similar  case  to  that  of 
State  ex  rel.  5'lynn  v.  Miles  et  al.  (decided 
at  the  present  sitting  of  this  court)  109  S.  W. 
618,  and  Is  submitted  upon  the  same  stipula- 
tion referred  to  In  that  cause.  Hence  the 
same  order  follows,  that  the  peremptory  writ 
of  mandamus  issue  as  prayed  for  in  the  in- 
formation. 

GANTT,  O.  J.,  and  BURGESS  and  WOOD- 
SON, JJ.,  concur.  VALLIANT  and  GRAVES, 
JJ.,  dissent.    LAMM,  J.,  not  sitting. 


STATE  ▼.  JEFFRIES. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1006.    Rehearing  Denied 

March  17,  1908.) 

1.  CBiMiifAi.   Law— Pbeliuinabt   Examina- 
tion OF  Accused. 

In  a  prosecution  for  homicide,  the  fact  that 
the  person  in  conjunction  with  wliom  defendant 
was  charged  with  having  committed  the  crime 
bad  not  been  apprehended,  and  was  a  fugitive 
from  justice  at  the  time  the  information  against 
defendant  was  filed,  did  not  render  such  infor- 


mation void  under  Laws  Mo.  1905,  p.  133,  S 
2476a  (Ann.  St.  1906,  p.  1487),  providing  that 
no  prosecuting  attorney  shall  file  any  informa- 
tion charging  any  person  with  any  capital  of- 
fense until  such  person  shall  have  first  been 
accorded  the  right  to  a  preliminary  examina- 
tion iKfore  a  justice  of  the  peace  in  the  county 
where  the  offense  is  alleged  to  have  t>een  com- 
mitted, and  hence  was  no  obstacle  to  the  prose- 
cution of  defendant  for  homicide. 
2.  Saue— Statutobt    Requibemknts— Neces- 

8ITT. 

In  the  absence  of  a  statute  requiring  a  pre- 
liminary examination  of  an  accused  charged 
with  crime,  such  examination  is  not  required. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  fi  463,  464.] 

8.  Information  —  NBCE88ABT  Aucboations — 
Pbblihinabt  Examination  of  Accused. 
Though  a  statute  requires  a  preliminary 
examination  of  one  accused  of  committing  a 
crime,  it  is  not  necessary  for  the  information 
charging  accused  with  the  offense  to  allege  that 
he  had  a  preliminary  examination,  or  that  be 
waived  it. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dts. 
vol.  27,  Indictment  and  Information,  {  152.] 

4.  Cbiminai,  Law  —  Pbeliminart  Examina- 
TioN— Necessity— Natube  of  Objections. 

Objections  to  the  nonperformance  of  the 
statutory  requirement  that  an  accused  be  given 
a  preliminary  examination  do  not  go  to  the  mer- 
its of  the  trial,  bnt  only  to  the  regularity  of  the 
preliminary  proceedings. 

5.  Same— Duties  of  Justice  —  Examination 
OF  Witnesses— Detebmination  of  Accus- 
ed's Guilt— "Pkeliminaet  Examination." 

Laws  Mo.  1905,  p.  133,  8  2476a  (Ann.  St 
1906,  p.  1487),  provides  that  no  prosecuting  at- 
torney shall  file  any  information  charging  any 
person  with  any  capital  offense  until  such  person 
shall  have  first  been  accorded  the  right  to  a  pre- 
liminary examination  before  some  justice  of  the 
peace  in  the  county  where  the  offense  is  alleged 
to  have  been  committed.  Rev.  St.  1899,  ||  2457, 
24G0,  2461  (Ann.  St  1906,  pp.  1481,  14^)  pro- 
vide that  if  a  justice  shall  be  satisfied  that  a 
felony  has  lieen  committed,  and  that  there  is 
probable  catise  to  believe  the  prisoner  guilty,  he 
shall  commit  the  prisoner  to  jail,  or  admit  him 
to  bail  for  trial  upon  the  charge.  Bdd,  that 
the  law  of  1905,  in  using  the  term  "preliminary 
examination,"  has  reference  to  the  examination 
referred  to  in  Rev  St  1809,  «l  2457,  2460,  2461, 
which  neither  charged  nor  empowered  the  jus- 
tice with  the  determination  of  accused's  guilt, 
and  was  but  an  expedient  to  prevent  a  sust>ected 

Serson  from  escaping,  and  to  preserye  the  evi- 
ence  and  keep  the  witnesses  within  the  con- 
trol of  the  state,  and  hence  a  preliminary  exam- 
ination of  an  accused  was  not  defective  under 
the  law  of  1905, '  because  all  the  witnesses  the 
state  intended  to  produce  at  the  trial  did  not 
testify  at  the  examination,  where  the  justice 
took  some  evidence  upon  which  he  found  the 
commission  of  a  murder  and  probable  canse  to 
believe  that  accused  was  guilty  of  the  offense. 
[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  6502.] 

6.  Information  —  Indqbsement  —  Names  of 
Witnesses— Defects— Quashing. 

Rev.  St.  1899,  8  2517  (Ann.  St  1906,  p. 
1501),  provides  that  if  an  indictment  is  found 
the  names  of  the  witnesses  must  be  Indorsed 
thereon,  but  other  witnesses  may  be  sworn  by 
the  state.  At  the  time  of  filing  a  motion  to 
quash  an  information  in  a  prosecution  for  homi- 
cide, the  names  of  certain  witnesses,  subsequent- 
ly called  by  the  state  at  the  trial,  were  not  in- 
dorsed upon  the  information,  but  such  witnesses 
had  been  summoned  before  the  justice  at  the 
preliminary  examination  of  accused,  and  before 
the  coroner,  and  had  t>een  subpoenaed  for  the 
state  for  trial  of  the  action,  and  defendant  was 
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folly  advised  that  ttie;  bad  been  summoned. 
The  prosecuting  attorney  testified  that  the 
names  of  the  persons  indorsed  upon  the  infor- 
mation were  the  main  witnesses  that  he  knew 
anytlting  abont  at  the  time  he  drew  the  infor- 
mation. BelA,  that  refusal  to  quash  the  infor- 
mation for  failure  to  Indorse  the  names  of  all 
the  witnesses  was  not  error. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Djx. 
vol.  27,  Indictment  and  Information,  iS  13S- 
143.] 

7.  Sau. 

Failure  of  a  prosecuting  attorney  to  in- 
dorse the  names  of  witnesses  upon  the  informa- 
tion as  required  by  Rev.  St.  1899,  {  2517  (Ann. 
St  1906,  p.  1501),'  is  not  approved,  and  where 
a  motion  to  quash  the  information  is  made  upon 
that  ground,  it  is  competent  for  the  circuit  court 
to  require  the  prosecuting  attorney  then  to  in- 
dorse the  names  of  his  witnesses  thereon. 

8.  JuBT — SuimoNiHO  Panel — Persons  C!oic- 
FKTENT— Offices  Abbebtino  Accused. 

The  mere  fact  that  a  sheriff  exercised  all 
due  diligence  in  pursuing  and  arresting  an  ac- 
cused after  suspicion  was  directed  to  him  was 
not  ground  for  alleging  that  he  was  prejudiced 
against  accused  so  aa  to  render  him  an  improper 
party  to  summon  the  jury  panel  which  was  to 
try  accused. 

9.  Sake— DiBCBETiON  or  Coubt. 

The  determination  of  whether  a  sheriff  is 
prejudiced  against  accused  so  as  to  render  him 
incompetent  to  summon  the  jury  panel  by  which 
accns^  is  to  be  tried,  not  being  prescribed  by 
statute,  is  left  to  the  discretion  of  the  trial 
court,  subject  to  review  it  Its  action  is  arbi- 
trary or  unjust. 

10.  Same— Time  fob  Making  Objections. 
Where  a  defendant  in  a  crjminal  prosecu- 
tion desires  to  object  to  the  competency  of  a 
sheriff  to  summon  the  jury  panel  which  is  to  try 
bim,  he  must  present  his  objection  by  timely 
motion  made  before  the  venire  is  summoned,  and 
cannot  wait  until  the  jurors  are  In  court. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  i  544.] 

11.  Cbiminal  La'w  —  Tbiai.  —  Pbeliminabt 

PBOCEEDINOS— INOOBSEMENT    OF    NAMES    OF 

Witnesses. 

Under  the  express  provisions  of  Rev.  St. 
1899,  f  2617  (Ann.  St  1906,  p.  1501),  witnesses 
other  than  those  indorsed  on  the  information 
may  be  called  and  examined  upon  the  trial  of 
an  accused. 

12.  Same— Evidence— Identity  of  Accused— 
footpbints. 

In  a  prosecution  for  homicide,  evidence  as 
to  freshly  made  tracks  or  footprints  in  soft  mud 
in  an  orchard  near  decedent's  home,  and  that 
one  of  the  footprints  corresponded  with  one  of 
the  shoes  worn  oy  defendant  on  the  night  of  the 
homicide,  was  admissible,  where  the  traciss  were 
traced  from  decedent's  house  up  a  road  and 
through  a  hedge  fence  into  the  orchard,  and  also 
where  certain  articles  of  apparel  belonging  to 
defendant  were  found  by  following  these  tracks. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  768.] 

13.  Same— Weapons  Used. 

In  a  prosecution  for  homicide  in  which  de- 
fendant was  charged  with  having  committed  the 
crime  jointly  with  another,  evidence  as  to  the 
finding  of  a  revolver  near  the  place  of  the  com- 
mission of  the  crime  was  pertinent  and  admis- 
sible where  defendant  bad  testified  that  the  pis- 
tol found  had  formerly  belonged  to  him,  and 
that  he  bad  disposed  of  it  to  his  alleged  compan- 
ion in  the  crime. 

VBA.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  14,  Criminal  Law,  $  793.] 

14.  Cbiminal  Law  —  Competency  —  Compel- 
ling Accused  to  Cbiminate  Himself. 

In  a  prosecution  for  homicide,  the  admis- 
rion  in  evidence  of  shoes  that  defendant  wore  at 


the  time  he  was  arrested  was  not  in  violation 
of  section  23  of  article  2  of  the  state  Constitu- 
tion (Ann.  St  1906,  p.  158),  providing  that  no 
person  shall  be  compelled  to  testify  against  him- 
self in  a  criminal  case. 

[EA.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Lew,  {$  871-^77.] 

15.  Same  —  Appeal  —  Questions  of  Fact  — 
Witnesses— Competency— Dktebminatior. 

Under  Rev.  St  1899,  §  4659  (Ann.  St  1906, 
p.  2639),  simply  excluding  from  testifying  chil- 
dren under  10  years  of  age  who  appear  incapa- 
ble of  receiving  just  Impressions  of  facts  respect- 
ing which  they  are  examined,  or  to  relate  them 
truthfully,  the  admission  of  the  testimony  of  a 
child  8  years  of  age  was  not  error,  where,  prior 
to  the  admission  of  the  evidence,  the  trial  court 
heard  evidence  as  to  her  competency,  since  the 
determination  of  the  competency  of  such  witness 
is  within  the  discretion  of  the  trial  court,  and 
will  not  be  reviewed  on  appeal  in  the  absence  of 
manifest  abuse  of  discretion. 

16.  Indictment  and  Infobmatior  —  Joindeb 
OF  Counts. 

In  a  prosecution  for  homicide  in  which  the 
first  count  of  the  information  charged  defend- 
ant with  aiding  and  assisting  another  in  the 
commission  of  the  offense,  and  the  second  count 
charged  defendant  with  committing  the  ofTcuse, 
aided  and  assisted  by  the  other,  it  was  not  er- 
ror for  the  court  to  refuse  to  dismiss  the  first 
count  of  the  information  on  the  ground  that  the 
evidence  established  that  the  alleged  companion 
of  defendant  in  the  crime  did  not  shoot  the  de- 
cedent as  charged  in  that  count,  since  the  state 
had  the  ri|;ht  to  charge  the  commission  of  the 
crime  in  different  ways,  and  the  jury  were  en- 
titled to  pass  upon  the  evidence  and  find  defend- 
ant guilty  under  whichever  count  they  believed 
was  sustained  by  the  evidence. 

17.  Same— Appeal— Habmlesb  Ebbob. 

In  a  prosecution  for  homicide,  refusal  to 
strike  out  a  certain  count  of  the  information 
was  not  prejudicial  to  defendant  where  defend- 
ant was  not  found  guilty  under  that  count,  and 
where  he  would  have  been  equalW  guilty  no  mat- 
ter which  count  the  jury  might  find  was  sustain- 
ed by  the  evidence. 

18.  Same— iNSTBtrcTioNS— DiBEcriNO  Verdict. 

In  a  prosecution  for  homicide  charged  in 
two  counts,  it  was  not  error  to  refuse  to  instruct 
the  jury  to  acquit,  where  there  was  evidence  on 
which  a  conviction  might  be  had  under  one  of 
the  counts,  though  there  was  no  evidence  in  sup- 
port of  the  other. 

19.  Indictment— EIleotion  Between  Counts. 

In  a  prosecution  for  homicide,  in  which  the 
first  count  of  the  information  charged  defend- 
ant with  aiding  and  assisting  another  in  the 
commission  of  the  offense,  and  the  second  count 
charged  defendant  with  committing  the  offense 
aided  and  assisted  by  another,  the  state  was  not 
required  to  elect  upon  which  count  it  would 
proceed,  nor  to  enter  a  nolle  as  to  the  count  not 
sustained  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  446.] 

20.  Homicide  —  Evidence  —  Sufficiency  — 
Identity  of  Accused. 

EiVidence  in  a  prosecution  for  homicide  ex- 
amined, and  held  to  so  identify  accused  as  the 
person  who  committed  the  crime,  aa  to  sustain  a 
verdict  of  guilty. 

21.  Criminal   Law— Evidence— Identity   o? 
Accused- Appabel  of  Defendant. 

In  a  prosecution  for  homicide,  various  arti- 
cles of  apparel  found  by  witnesses  and  identi- 
fied as  the  property  of  defendant  were  admissi- 
ble in  evidence,  tending  to  show  defendant's 
presence  at  the  place  where  the  crime  was  com- 
mitted, where  defendant  and  his  alleged  com- 
panion in  crime  were  shown  to  have  been  to- 
gether shortly  before  its  commission,  going  to- 
ward such  place,  and  also  where  it  was  shown 
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that  their  tracks  led  tberefrom  np  to  and  be- 
yond where  the  articles  were  found. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  ff  767-772.] 

22,  Same  —  Triai,  —  Custody  of  Jury  — At- 

TXNDANCK    AT    TBEATEB— EFFECT    ON    VeB- 
DICT. 

During  the  progress  of  the  trial  of  a  pros- 
ecation  for  homicide,  the  jury  in  the  custody  of 
three  officers  attended  a  i>erfonnance  in  a  the- 
ater. They  occupied  a  separate  section  of  the 
theater  by  themselves,  and  had  no  communica- 
tion either  ^oine  to  or  coming  from  the  opera 
house  or  while  there,  with  any  person  outside  of 
their  own  number.  The  performance  was  noth- 
ing more  than  a  minstrel  show,  consisting  of 
sentimental  and  comic  songs.  Held  that,  while 
the  attendance  of  the  jury  at  the  theater  was  ir- 
regular and  not  to  be  countenanced  or  approv- 
ed, still,  in  view  of  the  circumstances  connect- 
ed with  the  jurors'  attendance  there,  it  was 
not  error  for  the  trial  court  to  refuse  to  set 
aside  the  verdict  on  such  ground. 

23.  Same— Abouuent  of  Coursbi^-Cbitioibii 
OF  Defehdant's  Testiuony. 

In  a  criminal  prosecution,  the  prosecuting 
attorney  in  argument  in  discussing  the  evidence 
given  by  the  defendant  on  the  stand  said,  "I 
asked  him  what  did  you  do  the  first  thing  yon 
got  to  town?  And  he  commenced  to  laugh  in  a 
sneering  way,  you  saw  it ;  laughing  when  his 
life  was  at  stake,  laughing  when  a  man's  life  is 
at  stake,  trying  to  vindicate  himself  for  a  mur- 
der. He  laughed  in.  a  sneering  way  when  I  ask- 
ed him  what  is  the  first  thing  he  did  when  he 
came  to  town,  and  he  said,  'I  guess  the  first 
thing  we  did  was  to  hunt  up  a  saloon.'  "  Held, 
that  the  argument  was  legitimate  criticism  of 
defendant's  manner  of  testifying. 

2A.  Same— Affeai/— EzoEFTioRS  fob  Review 

—Necessity  of  Saving. 

Where  a  prosecuting  attorney  uses  objec- 
tionable argument  or  makes  statements  not  au- 
thorized by  the  testimony  or  the  facts,  it  is  the 
duty  of  counsel  for  defendant  to  object,  and  if 
the  court  overrules  his  objections,  to  save  an  ex- 
ception and  incorporate  it  in  bis  bill  of  excep- 
tions, otherwise  the  objection  win  not  be  review- 
ed on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  f  2666.] 

25.  Homicide— Evidence— Sufficiency. 

Evidence  in  a  prosecution  for  homicide  ex- 
amined, and  held  to  sustain  a  verdict  of  guilty. 

Appeal  from  Circuit  Court,  St  Charles 
County;   James  D.  Barnett,  Judge. 

William  Jeffries  was  convicted  of  murder 
In  tlie  first  degree,  and  he  appeals.    Affirmed. 

Wilfred  Jones  and  George  £agel,  for  ap- 
pellant The  Attorney  General  and  N.  T. 
Graitry,  for  the  State, 

GANTT,  J.  On  the  13tb  of  December. 
1905,  the  prosecuting  attorney  of  St  Charles 
county  filed  an  information,  duly  verified, 
charging  the  defendant  with  the  murder  of 
William  Wussler,  in  the  said  county  on  the  3d 
day  of  March,  1905.  The  information  was  In 
two  counts.  The  first  count  charged  that  the 
homicide  was  committed  by  one  Willis  Hood, 
and  that  the  defendant,  JeflFrles,  was  present 
aiding  and  assisting  in  the  commission  there- 
of;  the  second  count  charged  that  the  homi- 
cide was  committed  by  the  defendant,  and 
that  one  Willis  Hood  was  present  aiding  and 
assisting  in  the  commission  thereof.  Both 
counts  cliarged  the  homicide  to  have  been 


committed  by  shooting  the  deceased  wltb  a 
pistol.  At  the  March  term,  1906,  the  defend- 
ant was  tried  and  convicted  of  murder  In 
the  first  degree.  After  unsuccessful  motions 
for  new  trial  and  In  arrest  of  Judgment,  the 
defendant  was  duly  sentenced  in  accordance 
with  the  verdict,  and  from  that  sentence  has 
appealed  to  this  court 

On  the  part  of  the  state  the  evidence  tend- 
ed to  prove  that  the  deceased,  WlUlam  Wuss- 
ler, lived  in  the  county  of  St  Charleis,  about 
one  mile  from  the  city  Umits  of  St  Charles, 
and  about  two  miles  from  the  main  street  in 
said  city;  that  he  was  living  there  on  tbe 
3d  day  of  March,  1905,  with  his  family,  and 
their  dwelling  house  was  close  to  the  coamtgr 
road ;  the  county  road  was  called  the  "Salt 
River  Road,"  and  the  deceased's  residence 
was  right  across  from  the  city  cemetery. 
The  family  of  the  deceased  consisted  of  bis 
wife,  four  children,  tbe  oldest  ot  whom  was 
8  years  of  age,  and  his  father,  Mike  Wussler. 
There  was  no  fence  separating  the  deceased's 
house  from  the  Salt  River  road,  which  was 
a  rock  road.  The  entrance  to  the  house  is 
from  tbe  side.  On  the  side  of  tbe  bouse 
facing  west  there  was  a  small  porch  and 
three  steps  leading  up  onto  the  porch,  and 
a  door  opened  oft  this  porch  into  the  house. 
About  three  feet  from  this  door  there  was  a 
window  In  tbe  house,  which  opened  onto  this 
porch.  At  the  south  end  of  this  porch,  there 
was  a  pump  on  tbe  platform  over  the  cistern. 
In  front  ot  tbe  window  there  was  a  round 
table  with  a  lamp  sitting  on  it  Tbe  de- 
ceased was  a  milkman  and  a  farmer.  On 
Thursday  before  the  shooting,  two  men  and 
two  women  started  from  Padific,  a  stati<m  on 
the  Missouri  Pacific  Railroad  In  Franklin 
county.  The  defendant  lived  In  Franklin 
county,  and  he  and  a  man  by  the  name  of 
Willis  Hood  and  two  women  started  from 
Pacific  to  Black  Walnut,  In  St  Charles  coun- 
ty, where  defendant  had  been  working  and 
was  acquainted.  Black  Walnut  Is  a  little 
village  In  tbe  northern  part  of  St  Charles 
county,  about  15  miles  due  north  of  St 
Charles.  Hood  was  a  red  faced  man  with 
sandy  hair,  a  little  heavier  set  and  taller 
than  the  defendant  At  that  time,  the  de- 
fendant wore  a  little  blac&  mustache,  a  bla<^ 
hat,  very  narrow  brim.  Of  the  women  who 
accompanied  the  defendant  and  Hood  from 
Pacific,  one  was  his  wife  and  the  other  bis 
sister.  This  party  of  four  came  to  St  Charles 
on  Friday,  March  3,  1906,  on  an  electric  car, 
between  9  and  10  o'clock  in  tbe  morning. 
Tbe  defendant  and  Hood  stated  before  leav- 
ing Pacific  they  were  going  to  Black  Walnut, 
where  defendant  had  some  furniture  stored. 
They  had  a  grip  with  them,  a  telescope  grip 
In  two  parts,  with  three  leather  straps  around 
it,  and  one  of  the  women  bad  a  basket  Aft- 
er arriving  at  St  Charles  the  men  left  tbe 
grip  at  Mr.  Farmer's,  who  kept  a  small  res- 
taurant at  the  foot  of,  and  a  little  north  of, 
the  bridge  in  St  Charles.  They  were  all  to- 
gether when  they  left  tbe  grip  at  Farmer's 
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at  about  11  o'clock  a.  m.  A  little  after  din- 
ner, defendant  and  Hood  came  and  got  the 
grip  and  took  it  to  the  Missouii,  Kansas  * 
Texas  saloon,  and  it  remained  there  nntll 
they  finally  got  it  During  the  day  they  stay- 
ed about  the  town,  the  women  sitting  on  the 
railroad  track  and  around  the  d^ot  The 
defendant  had  on  a  pair  of  blue  overalls; 
he  bad  on  a  iwlr  of  shoes  No.  6  or  No.  7 
with  large  brass  eyelets  for  the  shoe  strings, 
the  left  shoe  had  a  patch,  a  homemade  patch, 
fastened  over  the  left  part  of  the  sole.  This 
patch  extended  some  distance  over  the  sur- 
face of  the  toe  and  large  nails  extended  out 
from  the  surface  of  the  soles.  The  defend- 
ant on  that  day  wore  a  cartridge  belt  around 
his  waist  He  had  a  pair  of  mitts  made 
partly  of  leather  and  partly  of  yam  knitting, 
the  yam  of  a  green  color.  He  had  also  a 
Ck>lt's  revolver,  No.  41,  with  side  action.  The 
revolver  boie  the  defendant's  private  marks 
upon  the  handle  and  it  belonged  to  him. 
The  defendant  that  day  bought  a  box  of 
matches  in  a  store  in  St.  Charles,  and  the 
box  had  a  peculiar  design  on  it  the  figure 
of  a  rose.  Alraut  noon  of  that  day,  defend- 
ant and  Hood  pawned  a  watch  In  a  pawn- 
shop in  St  Charles.  The  defendant  had  on 
the  overalls,  a  little  black  hat  and  Hood  was 
wearing  a  white  felt  bat  Hood  had  a  pis- 
tol, which  was  a  .32  caliber  Smith  &  Wesson, 
old  fashion,  and  the  hammer  was  broken. 
Hood  and  the  defendant  loitered  around  the 
station  house  with  the  two  women  until  some 
time  during  the  day  when  Hood  and  the  de- 
fendant had  a  conversation;  that  conversa- 
tion was  to  the  effect  that  they  knew  a  man 
In  Black  Walnut  who  was  easy  picking,  who 
bad  two  sons,  and  Hood  said  to  the  defend- 
ant, '^e  wlU  go  down  to  that  man's  and 
one  of  us  will  go  In  and  talk  to  the  boys  and 
get  them  out,  while  the  other  one  goes  In 
and  robs  the  house.  I  will  get  somebody's 
life  or  fifty  dollars  before  night."  He  made 
this  statement  two  or  three  times  to  the  de- 
fendant It  appears  that  the  defendant  and 
Hood  had  engaged  in  a  crap  game  with  some 
other  parties  and  had  lost  their  money,  and 
the  women  had  asked  them  for  money,  and 
Hood  said  to  defendant  and  the  women  that 
they  would  get  money  before  night,  they  . 
would  get  160  or  somebody's  life.  This  re- 
mark was  made  about  one  hour  and  a  half 
before  the  shooting.  About  6  or  6:90  thaf 
afternoon,  they  brought  the  women  to  the 
Missouri,  Kansas  &  Texas  station  and  Hood 
aUtppeH  the  defendant  on  the  shoulder  and 
said,  "Bill,  you  go  with  me,  some  farmer 
has  stole  my  grip,  let's  go  and  hunt  for  it" 
The  defendant  and  Hood  then  started  away 
together  from  the  station  leaving  the  wo- 
men there,  and  went  over  to  Burkholt's  sa- 
loon and  got  the  grip.  They  then  started  out 
and  were  met  about  a  quarter  of  a  mile  from 
the  deceased's  house,  about  fifteen  minutes 
before  the  shooting.  At  that  time,  the  de- 
fendant had  on  a  small  felt  hat  with  a  very 
small  brim  around  it,  but  had  on  no  coat 


Hood  was  wearing  a  gray  hat  and  a  coat 
They  were  going  in  the  direction  of  the  de- 
ceased's house.  The  deceased,  his  wife  and 
little  daughter,  Edna,  were  sitting  by  a  table, 
which  was  up  against  the  window,  already 
noted,  and  a  lighted  lamp  was  on  the  table. 
They  heard  some  parties  talking  on  the  out- 
side, and  saw  one  man  peeping  in  the  win- 
dow. The  deceased  went  out  of  the  door  and 
came  out  on  the  porch,  and  spoke  to  a  man 
standing  there,  and  asked  what  they  wanted, 
and  the  smaller  man,  the  man  with  the  short 
black  stubby  mustache,  aSked  for  a  night's 
lodging.  In  the  meantime,  Edna,  the  little 
daughter  of  the  deceased,  came  on  the  porch 
and  stood  by  the  side  of  her  father.  The  de- 
ceased told  the  men  he  could  not  accommo- 
date them.  One  of  them  asked  to  sleep  in 
the  stable,  but  deceased  said  he  had  no  room 
In  the  stable.  In  the  meantime,  the  wife 
of  the  deceased  had  also  come  out  on  the 
porch  and  stood  by  the  side  of  her  husband. 
The  man  with  the  stubby  mustache  and  small 
hat  and  in  his  shirt  sleeves  stood  within  a 
foot  or  so  of  Mrs.  Wussler.  The  little  girl 
in  the  meantime  had  stepped  off  the  steps, 
and  saw  the  other  man  with  the  grip,  this 
man,  she  says,  had  on  a  gray  hat  and  stood 
off  a  little  way  towards  the  north  and  nearer 
the  county  road,  the  short  man  then  stepped 
on  the  porch  and  in  a  loud  voice  said,  "If 
yon  cannot  keep  us  here,  where  is  Peruque 
station?"  and  the  deceased  answered,  "That 
is  fifteen  miles  up  the  road."  The  small 
man  then  asked  for  a  drink  of  water  and 
the  deceased  went  to  the  pump  and  got  a 
drink  of  water  and  handed  it  to  him,  where- 
upon the  small  man  pulled  bis  pistol,  and 
pointed  it  at  the  deceased's  face,  and  said, 
"Money  or  your  life."  The  deceased  immedi- 
ately, in  his  fright,  sprung  to  the  door,  when 
the  small  man,  whom  the  wife  of  the  deceas- 
ed identified  as  the  defendant  shot  him.  The 
daughter  of  the  deceased  also  identified  the 
defendant  as  the  man  who  did  the  shooting. 
The  deceased  Immediately  fell  to  the  floor. 
Mike  WusBler,  the  father  of  the  deceased, 
heard  the  shot,  and  ran  out  on  the  porch. 
When  he  got  there  a  shot  was  fired  at  him, 
then  the  defendant  and  his  companioa  left 
going  In  a  westerly  direction.  That  same 
evening,  a  few  minutes  after  the  shot  was 
fired,  Mr.  Schoene,  who  lived  a  short  dis- 
tance west  from  the  deceased's  house,  heard 
his  dogs  bark.  The  next  morning,  Schoene 
went  out  to  his  field  and  found  tro  tracks, 
and  he  reported  this  to  the  officers,  and  they 
also  went  out  and  saw  the  tracks.  One  of 
these  tracks  was  a  No.  6  or  7  shoe,  which 
could  be  plainly  seen,  as  it  had  rained  the 
day  before  and  it  was  muddy.  They  found 
tracks  of  two  men  running  or  walking  togeth- 
er, one  was  of  a  small  shoe — a  six  or  seven — 
the  track  showing  that  the  left  shoe  had  a 
patch  on  the  left  side.  The  officers  traced 
this  track  to  a  place  where  they  had  evident- 
ly stopped,  and  they  found  some  clothes  at 
that  place.    Among  other  things  a  pair  of 
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oreralls,  whicb  were  the  same  ones  the  de- 
fendant bad  worn  that  afternoon.  A  little 
further  down  they  found  a  red  ehlrt,  Identi- 
fied as  the  one  on  the  man  that  shot  the  de- 
ceased. They  also  found  a  cartridge  belt, 
which  belonged  to  the  defendant,  and  which 
he  bad  worn  that  afternoon.  They  also 
found  a  pair  of  leather  mitts  exactly  like 
those  the  defendant  bad  on  in  the  town  that 
day.  A  short  distance  further  they  found  a 
box  of  matches  corresponding  in  every  way 
with  the  box  they  had  purchased  In  the  town 
that  day.  They  found  a  pair  of  overshoes 
that  the  defendant  said  were  Hood's.  They 
found  a  grip  with  three  straps  around  It, 
which  was  identified  as  the  grip  the  defend- 
ant and  Hood  took  to  Farmer's  and  to  Burk- 
bolfs  saloon.  They  found  a  pistol,  which 
was  a  .32  caliber  and  belonged  to  Willis 
Hood.  They  followed  the  track,  which  had 
the  imprint  of  the  patch  and  the  nails  of  a 
shoe  that  corresponded  with  the  one  the  de- 
fendant wore  on  the  night  of  the  homicide. 
Those  tracks  after  they  left  the  house  of 
the  deceased  extended  up  the  rock  road  and 
went  through  a  hedge  fence  into  an  orchard 
and  turned  around  and  went  back  to  the  city 
of  St  Charles  on  the  other  rock  road  where 
they  were  lost.  The  two  women  In  the  mean- 
time were  left  at  the  Missouri,  Kansas  & 
Texas  station.  The  train  at  that  time  was 
a  little  late,  and  defendant  and  Hood  came 
running  into  the  station  together  a  little  be- 
fore 10  o'clock,  they  were  excited  and  muddy. 
When  asked  where  they  had  been,  defendant 
said,  "I  haVe  been  with  Hood  taking  care 
of  him  and  he  has  gotten  drunk  on  my 
hands."  Hood  pretended  to  be  drunk,  and 
defendant  was  leading  him.  Defendant  said 
to  the  station  agent,  "Give  me  four  tickets 
to  the  next  station."  The  train  to  Black 
Walnut  bad  already  gone  about  5  o'clock 
tbat  afternoon.  The  train  that  was  then  due 
was  going  In  the  opposite  direction.  When 
be  a«ked  for  a  ticket  for  the  next  station,  the 
agent  told  him  that  the  next  station  was 
Jefferson  City  and  would  cost  him  $3.12  single 
fare.  Defendant  said  be  did  not  have  enough 
money  to  buy  that,  and  they  left  the  station 
and  proceeded  up  the  Missouri,  Kansas  & 
Texas  track  south.  After  they  had  gone 
some  distance,  two  officers  saw  them  and 
searched  them;  having  found  no  guns  on 
them  the  officers  put  them  on  the  11  o'clock 
electric  car,  and  started  them  towards  St 
Louis.  All  four  of  them  got  off  at  the  next 
station,  Pattonvllle,  they  stayed  there  all 
night,  and  Hood  said  to  the  defendant,  "We 
better  get  rid  of  these  women,  for  if  we  do 
not  both  of  our  necks  will  be  broken."  De- 
fendant said,  "No,  I  am  going  to  take  my 
sister  home,"  and  they  proceeded  towards 
Valley  Park,  and  were  seen  together  there. 
They  were  apprehended  by  the  officers,  and 
were  allowed  to  go  on  their  way,  and  they 
went  to  Pacific  where  Hood  left  the  party, 
and  the  other  three  went  on  to  the  home  of 
the  father  of  the  defendant  near  Gray's  Sum- 


mit on  the  Missouri  Pacific  reaching  there 
March  4th.  That  night  and  the  next  day 
the  defendant  Jeffries  spent  at  hla  father's 
home.  On  Monday  following  as  his  family 
was  moving  to  a  place  near  Eureka  In  St. 
Louis  county,  he  was  arrested  by  the  oflloers 
of  St  Charles  and  St  Louis  counties,  and 
taken  first  to  Clayton  jail  and  thence  to  St. 
Charles.  The  defendant's  pistol,  a  .41  caliber 
Colt's,  had  two  marks  on  it,  which  the  defend- 
ant himself  identified  and  said  the  pistol  be- 
longed to  him.  He  also  admitted  that  the 
belt  that  was  found  and  the  overalls  were 
his,  and  that  the  grip  found  belonged  to 
Hood.  In  the  grip  a  raincoat  was  found  that 
was  in  it  wh«i  it  was  left  at  Farmer's  and 
Burkholt's.  Along  about  five  days  after  the 
homicide,  August  Ademeyer  was  hunting  for 
some  wild  lettuce  close  to  the  waterworks 
and  he  found  a  pistol,  a  .41  Colt's,  lying  be- 
hind a  telegraph  pole  on  the  Mlasouri,  Kan- 
sas &  Texas  road,  and  at  the  side  of  it 
were  several  cartridges.  This  pistol  was 
loaded,  and  belonged  to  the  defendant  and 
was  the  one  he  bad  when  he  came  to  the 
city  of  St  Charles.  The  ball  that  entered 
the  body  of  William  Wussler,  the  deceased, 
and  which  caused  his  death  was  a  .41  Colt's 
cartridge.  Drs.  Tainter,  Mudd,  and  Wenck- 
er  were  called  in  between  7  and  8  o'clock 
the  night  of  the  homicide  to  see  the  de- 
ceased, and  they  treated  him  until  his  death. 
which  was  on  the  5th  of  March,  1905.  An 
operation  was  performed  in  hopes  that  the 
bullet  could  be  extracted,  but  the  operatloB 
was  not  a  success.  These  physicians  and 
the  coroner,  who  was  present  at  the  time  of 
the  operation,  testified  tbat  the  bullet  entered 
to  the  left  of  the  spinal  column,  and  took  a 
course  to  the  right  and  a  little  upwards, 
striking  the  ninth  rib  In  the  right  side  and 
severing  the  spinal  cord.  In  the  opinion  of 
all  the  physicians  the  wound  was  necessarily 
fatal,  and  was  the  cause  of  the  death  of  the 
deceased.  The  wound  was  made  by  a  .41 
Colt's  bullet 

The  defendant's  testimony  tended  to  prove 
that  he  first  became  acquainted  with  Willis 
Hood  on  the  1st  day  of  March,  1906;  that 
previous  to  that  time  and  within  less  than 
i^a  year  the  defendant  had  worked  in  St. 
Charles  county,  and  had  gone  from  there  to 
his  father's  home  in  Franklin  county  re- 
maining there  the  remainder  of  the  winter; 
that  the  defendant  and  his  wife  and  sister 
after  meeting  Hood  came  over  to  St  Charles 
county,  and  arrived  in  the  city  of  St  Charles 
on  the  electric  car  at  11  a.  m.  on  the  3d 
of  March,  and  spent  most  of  the  day  In  the 
city  of  St  Charles;  that  Hood  was  not 
with  the  defendant  all  the  time,  and  no  ar- 
rangement  was  made  between  them  as  to 
anything  they  were  going  to  do  that  day: 
that,  the  defendant  Intended  to  go  to  Black 
Walnut  to  get  a  position  as  a  farm  hand  or 
as  a  section  hand,  and  to  work  as  be  had 
previously  done:  that  he  had  no  baggage 
with  him,  and  did  not  have  a  red  shirt  nor 
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a  pair  of  trousers,  nor  a  pair  of  mittens  like 
thoee  offered  in  evidence  by  tbe  state.  He 
admitted  that  he  did  have  a  revolver,  wblcb 
he  sold  to  Hood  In  Pacific  on  tbe  1st  day  of 
March  before  coming  to  St.  Charles,  and 
which  he  turned  over  to-  Hood.  The  defend- 
ant claimed  that  the  shoes  that  were  Intro- 
duced In  evidence  were  the  only  shoes  that 
he  had,  and  which  he  was  wearing  on  the 
day  and  night  of  the  homicide  and  which  be 
wore  back  at  his  father's  home.  Tbe  Son- 
day  morning  following,  so  the  defendant  tes- 
tified, the  repairing  was  done  on  his  shoes 
and  tbe  patch  was  placed  there,  which  was 
qx>ken  of  by  tbe  witnesses  for  tbe  state.  He 
testified  he  did  not  know  bow  many  pairs 
of  pants  be  had  on  tbe  nlgbt  of  the  homi- 
cide ;  that  be  did  not  know  bow  many  shirts 
he  had  on,  but  admitted  that  be  had  on  tbe 
overalls  a  part  of  the  day  but  said  he  took 
them  off  and  gave  them  to  Hood.  He  ad* 
mltted  buying  the  box  of  matches.  Tbe  de- 
fendanfs  father  and  mother  corroborated 
him  as  to  tbe  patch  on  bis  shoe,  and  as  to 
the  fact  that  he  did  not  have  or  wear  any 
red  shirt  or  trousers  like  those  Introduced 
In  evidence  by  tbe  state.  The  defendant  de- 
nied all  connection  with  and  knowledge  of 
tbe.  homicide,  but  claimed  that  Hood  return- 
ed to  tbe  Missouri,  Kansas,  &  Texas  depot 
about  9  o'clo<^  in  company  with  another 
man,  and  that  Hood  was  drinking.  The  tes- 
timony of  the  defendant  taken  at  tbe  cor- 
oner's Inquest  was  read  in  evidence  by  tbe 
state,  in  which  he  testified  that  he  bad  on 
four  shirts  that  night  The  state  offered 
In  evidence  also  tbe  record  of  the  conviction 
of  the  defendant  in  the  Franklin  circuit 
court  of  tbe  crime  of  burglary,  and  his  sen- 
tence to  three  years  in  the  penitentiary  at 
the  April  term,  1889.  Emil  Puchta  testi- 
fied that  he  was  sheriff  of  Franklin  county, 
and  that  defendant  was  the  William  Jeffries 
who  was  convicted  of  burglary  in  said  coun- 
ty at  the'  April  term,  1899,  and  that  he  took 
tbe  defendant  to  tbe  penitentiary.  Tbe  state 
also  offered  evidence  tending  to  show  that 
defendant's  general  reputation  in  the  com- 
mnnlty  in  which  be  lived,  for  truth  and 
veracity,  was  bad. 

1.  Tbe  information  is  in  the  form  often 
approved  by  this  court  and  is  sufficient. 
Indeed,  it  is  not  challenged  by  the  defend- 
ant's counsel.  No  error  was  therefore  com- 
mitted by  the  court  in  overruling  defendant's 
motion  to  quash  tbe  same  in  so  far  as  tbe 
allegations  of  tbe  Information  itself  are  con- 
cerned. Tbe  motion  to  quash,  however,  as- 
sails tbe  Information  on  grounds  dehors  tbe 
ctiarges  in  the  Information  itself.  First  It 
is  insisted  that  tbe  Information  should  be 
quashed  because  Willis  Hood,  who  is  Jointly 
charged  with  tbe  defendant,  Jeffries,  bad 
never  been  granted  a  preliminary  examlna- 
tk>n  prior  to  the  filing  of  tbe  information 
against  him.  This  contention  Is  based  up- 
on section  2476a  (Ij&wb  Mo.  1905,  p.  133; 
Ann.    St.    1906,    p.    1487),    which    provides: 


"No  prosecuting  or  circuit  attorney  in  this 
state  shall  file  any  information  charging 
any  person  or  persons  with  any  capital  of- 
fense until  such  person  or  persons  shall  have 
first  been  accorded  the  right  to  a  preliminary 
examination  before  some  Justice  of  the 
peace  in  the  county  where  tbe  offense  is  al- 
leged to  have  been  committed,  in  accordance 
with  article  3  of  chapter  16,  Rev.  St.  1899." 
The  record  in  this  case  shows  that  the  said 
Willis  Hood  was  at  the  time  of  the  filing  of 
tbe  information,  and  still  is,  a  fugitive  from 
Justice.  The  Governor  has  offered  a  reward 
for  his  apprehension,  and  it  has  been  re- 
newed several  times,  but  tbe  said  Rood  has 
never  been  fonnd.  It  is  too  plain  for  discus- 
sion that  the  defendant  has  no  right  to  com- 
plain of  the  failure  to  accord  said  Hood  the 
benefit  of  said  statute.  Such  failure  could 
in  no  manner  have  presented  any  obstacle 
to  the  prosecution  of  tbe  defendant  for  said 
offense.  Secondly,  it  is  insisted  that  the  de- 
fendant, Jeffries,  was  not  accorded  such  a 
preliminary  examination  before  tbe  filing  of 
the  information  herein  as  Is  contemplated 
by  section  2476a,  approved  April  12,  1905. 
It  is  alleged  In  the  motion  to  quash  that  the 
defendant  was  arrested  and  taken  before  the 
Justice  of  tbe  peace  on  the  charge  mentioned 
in  the  Information,  and  tbe  Justice  found 
there  was  probable  cause  for  charging  the 
defendant  with  the  offense  of  murder,  and 
committed  him  to  Jail  to  answer  to  said 
charge.  The  contention  is  that  on  tbe  pre- 
liminary trial  only  three  witnesses  were  ex- 
amined in  behalf  of  tbe  state  in  said  pro- 
ceedings, and  other  witnesses  who  wejre  sum- 
moned were  not  examined,  nnd  that  for  this 
reason  tbe  preliminary  trial  was  not  such 
as  was  Intended  by  tbe  Legislature.  In  a 
word,  defendant  Insists  that  on  the  pre- 
liminary examination  be  is  entitled  to  have 
the  state  produce  every  witness  it  intends  to 
call  id  tbe  prosecution  and  examine  every 
one  of  them,  and  unless  It  does  so  tbe  sub- 
sequent Information  must  be  quashed.  This 
is  a  misapprehension  of  the  act  of  1905. 
In  tbe  absence  of  a  statute  no  preliminary 
examination  is  necessary,  tbe  grand  Jury 
may  Indict  or  under  our  present  constitution 
tbe  prosecuting  attorney  may  file  bis  in- 
formation, and,  even  where  a  preliminary 
examination  is  required.  It  has  been  held 
that  It  was  unnecessary  for  tbe  Information 
to  allege  that  the  accused  had  had  a  pre- 
liminary examination  or  had  waived  It. 
This  is  not  a  matter  which  goes  to  tbe  merits 
of  the  trial,  but  tbe  regularity  of  tbe  pre- 
vious proceedings.  Washburn  v.  The  People, 
10  Mich.  388;  State  v.  Bamett,  3  Kan.  250, 
87  Am.  Dec.  471.  When  the  statute  uses  tbe 
term  "preliminary  examination,"  it  obvious- 
ly refers  to  tbe  well-established  law  of  this 
state  found  in  section  2457,  2460,  and  2461, 
Rev.  St.  1899  (Ann.  St.  1906,  pp.  1481,  1482), 
which  provides  that  if  tbe  Justice  shall  be 
satisfied  that  a  felony  has  t>een  committed, 
and  there  Is  probable  cause  to  believe  the 
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prisoner  guilty  thereof,  the  maglBtrate  shall 
commit  him  to  Jail  or  admit  him  to  ball  for 
trial  upon  the  charge.  The  magistrate  is 
not  charged  with  or  empowered  to  determine 
the  guilt  or  Inuocence  of  the  accused.  All 
that  he  is  required  to  find  is  that  a  felony 
has  been  committed,  and  probable  cause  to 
believe  the  prisoner  guilty  thereof.  The 
preliminary  examination  after  all  Is  bat  an 
expedient  to  prevent  a  suspected  person 
from  escaping,  and  to  preserve  the  evidence 
and  keep  the  witnesses  within  the  control  of 
the  state.  It  Is  to  be  remembered  that  these 
preliminary  proceedings  are  generally  re- 
quired to  be  held  before  Justices  of  the  peace, 
oflScers  not  learned  in  the  law,  and  the  same 
fullness  and  precision,  the  same  precaution 
against  all  of  the  contingencies  of  the  testi- 
mony required  In  the  trial  of  the  cause  In 
the  circuit  or  criminal  courts  upon  informa* 
tions  or  Indictments,  was  never  intended. 
The  act  of  1906  was  in  all  probability  in- 
tended  as  a  safeguard  against  groundless  or 
vindictive  prosecutions,  which  It  was  sup- 
posed might  otherwise  occur  where  the  in- 
teriwsitlon  of  the  grand  Jury  was  dispensed 
with.  But  It  must,  in  our  opinion,  be  read 
in  connection  with  section  2457,  Rev.  St 
1899,  which  provided  not  for  a  trial  in  which 
the  guilt  or  Innocence  of  the  accused  should 
be  finally  determined,  but,,  as  already  said, 
was  Intended  to  prevent  suspected  persons 
■from  escaping,  and  to  secure  their  presence 
for  a  trial  after  Indicted  by  the  grand  Jury 
or  upon  an  Information  filed  by  the  prose- 
cuting attorney.  The  statute  simply  requires 
that  the  justice  shall  be  satisfied  that  the 
offense  has  been  committed,  and  probable 
cause  that  the  accused  Is  guilty  of  the  of- 
fense. It  was,  in  our  opinion,  never  intend- 
ed that  the  Judgment  of  the  circuit  or  crim- 
inal court  or  a  Jury  on  a  plea  in  abatemoit 
should  be  substituted  for  that  of  the  exam- 
ining magistrate  as  to  whether  there  was  or 
was  not  probable  cause  for  believing  the  ac- 
cused was  guilty  of  the  ofFense  before  he 
could  be  held  to  answer  to  the  indictment  or 
information.  The  record  in  this  case  dis- 
closes that  the  defendant  had  a  preliminary 
examination,  and  the  Justice  found  that  a 
murder  had  been  committed,  and  there  was 
probable  cause  to  believe  that  the  defendant 
was  guilty  of  the  offense.  The  fact  that  oth- 
er witnesses  had  been  summoned  before  the 
Justice  and  were  not  examined,  in  our  opin- 
ion, did  not  affect  the  finding  of  the  Justice 
that  there  was  probable  cause  upon  the  evi- 
dence adduced  before  him.  He  was  the  sole 
Judge  at  that  time  of  the  sufficiency  of  the 
evidence  to  satisfy  him  that  there  was  prob- 
able cause  to  hold  the  defendant  to  answer 
to  an  Indictment  or  Information.  According- 
ly we  hold  that  there  was  no  error  In  refus- 
ing to  quash  the  Information  either  on  the 
motion  to  quash  or  on  the  plea  in  abatement, 
which  tendered  the  same  Issue  to  the  court 
Having  reached  this  conclusion,  we  are  not 
inclined  to  enter  upon  a  consideration  of  the 


proposition  advanced  by  the  attorney  general 
that  the  Act  of  190S  is  unconstitutional  on 
the  ground  that  it  is  an  unwarranted  Inter- 
ference with  the  prerogative  of  the  prosecut- 
ing attorney  under  the  Constitution  to  file 
an  information  In  the  absoice  of  a  preUml- 
nary  examination.  Much  can  be  said  npon 
each  side  of  that  proposition  and  in  a  nnm- 
ber  of-  states  the  right  of  the  Legislature  to 
insist  upon  a  preliminary  examination  as  a 
condition  precedent  to  the  filing  of  an  in- 
formation by  the  prosecuting  attorney  baa 
been  sustained,  notably  In  Michigan  and 
Kansaa  Thirdly,  it  is  insisted  that  the  mo- 
tion to  quash  should  have  been  sustained  be- 
cause the  names  of  Fred  Walkenhorst,  Nel- 
lie Jeffries,  and  Mike  Wussler  were  not  In- 
dorsed upon  the  information.  It  appears 
that  the  names  of  these  witnesses  had  not 
been  indorsed  upon  the  information  at  the 
time  the  motion  was  filed  and  passed  upon 
by  the  court  But  It  also  appears  that  these 
witnesses  had  been  summoned  before  the  Jus- 
tice of  the  peace  on  the  preliminary  exami- 
nation and  before  the  coroner  and  had  been 
subpoenaed  for  the  state  for  the  trial  of  this 
cause  in  the  circuit  court,  and  the  defend- 
ant was  fully  advised  that  th^  had  been 
so  summoned,  and  the  prosecuting  attorney 
testified  that  the  names  of  those  indorsed 
upon  the  information  were  the  main  wit- 
nesses that  he  knew  anything  abont  at  the 
time  he  drew  the  information.  We  have  so 
recently  reviewed  the  statute  on  this  sub- 
ject (section  2517,  Rev.  St  1899  [Ann.  St 
1906,  p.  1501]),  that  it  is  unnecessary  to  re- 
peat what  has  been  said  in  State  v.  Bar- 
rlngton,  198  Mo.  28,  95  S.  W.  236,  and  State 
V.  Myers,  198  Mo.  226,  94  S.  W.  242,  and 
State  V.  Hottman,  196  Mo.  110,  94  S.  W.  237. 
In  our  opinion,  there  was  no  error  in  refus- 
ing to  quash  the  Information  on  this  ground. 
But  we  are  not  to  be  understood  as  approv- 
ing the  failure  of  the  prosecuting  attorneys 
in  not  indorsing  the  witnesses  on  either  in- 
dictments or  Informations.  The  statute  pro- 
vides that  the  names  of  the  witnesses  shall 
be  Indorsed,  and  no  fair-minded  prosecuting 
attorney  ought  to  derive  the  defendant  of 
the  benefit  which  this  statute  gives  him. 
It  was  enacted  for  a  wise  and  beneficent 
purpose,  and  prosecuting  attorneys  ought  to 
observe  it  so  that  this  question  would  not 
so  often  be  urged  In  this  court  And  the  cir- 
cuit courts  should  require  it  to  be  done 
whenever  a  motion  to  quash  or  complaint  is 
made  on  that  ground.  It  was  ruled  as  early 
as  State  v.  Patterson,  78  Mo.  695,  that  it  was 
competent  for  the  court  to  permit  the  names 
of  the  witnesses  to  be  indorsed  pending  a 
motion  to  quash.  And  we  may  add,  in  our 
(pinion.  It  is  perfectly  competent  to  re- 
quire it  to  be  done. 

2.  It  Is  next  insisted  that  the  court  erred 
in  refusing  to  quash  the  venire  upon  the 
ground  that  the  sheriff,  who  summoned  the 
panel,  was  biased  and  prejudiced  against  the 
defendant,  and,  being  a  witness  for  the  pros- 
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ecution,  was  not  the  proper  party  to  summon 
the  Jury.  The  court  heard  the  evidence  on 
this  question,  and  held  that  the  sheriff  was 
not  disqualified.  The  mere  fact  that  the 
sheriff  exercised  all  due  diligence  in  pursuing 
and  arresting  the  defendant  after  suspicion 
was  directed  to  him  was  no  ground  for  al- 
leging that  the  sheriff  was  prejudiced.  In 
State  V.  Hultz,  106  Mo.  49,  16  S.  W.  940,  it 
was  observed  that  a  duly  chosen  officer  ought 
not  to  be  deprived  of  bis  office  save  and  for 
the  gravest  reason.  This  Is  true  because  the 
people  have  reserved  to  themselves  the  right 
to  name  their  officers,  and  have  not,  save  in 
exceptional  cases,  left  to  any  one  man  the 
power  to  select  tiiem.  And  when  a  citieen 
is  to  be  deprived  of  his  life  or  liberty,  one 
of  his  safeguards  is  that  it  can  be  done  only 
by  an  officer  duly  elected,  and  who  is  under 
the  obligation  of  his  oath  of  office  and  his 
sense  of  responsibility  to  the  public  wliidi 
elected  him.  The  statute  does  not  prescribe 
bow  the  court  shall  ascertain  the  prejudice  of 
the  sheriff,  but  it  is  left  to  the  discretion  of 
the  court  as  to  what  form  the  evidence  shall 
be  presented,  and  of  course  it  is  for  the  court 
to  say  when  it  is  satisfied.  This  investiga- 
tion the  law  has  confided  to  the  circuit  Judge; 
of  course,  bis  action  is  subject  to  review  if  it 
stiali  appear  arbitrary  and  unjust  In  this 
Instance  we  see  nothing  that  smacks  of  a 
want  of  a  wise  discretion  in  refusing  to  set 
aside  the  panel  on  account  of  the  prejudice  of 
the  sheriff.  Moreover,  if  the  defendant  desir- 
ed to  object  to  the  sheriff  summoning  the  Ju- 
rors, a  timely  motion  should  have  been  made 
before  the  venire  bad  been  summoned,  and  be 
should  not  have  waited  until  the  Jurors  wore 
in  court 

3.  Counsel  urges  that  It  was  error  in  the 
circuit  court  to  permit  witnesses  to  testify 
wiMse  names  had  not  been  indorsed  on  the 
back  of  the  Information.  As  we  have  al- 
ready reached  the  conclusion  that  the  failure 
to  indorse  these  names  of  the  witnesses  on 
the  information  did  not  constitute  reversible 
error,  it  follows  that  this  objection  is  not 
tenable,  as  the  statute  itself  expressly  pro- 
vides that  other  witnesses  may  be  called  and 
examined.  State  ▼.  Barrlngton,  198  Mo.  23, 
96  S.  W.  235;  State  v.  Myers,  198  Mo.  225,  94 
8.  W.  242;  State  r.  Hottman,  196  Mo.  110, 
94  S.  W.  237. 

4.  Error  is  assigned  in  regard  to  the  ad- 
mission of  testimony  as  to  tracks  or  foot- 
prints found  In  the  soft  mud  in  the  orchard 
near  the  deceased's  home,  and  that  one  of 
said  footprints  corresponded  with  one  of  the 
shoes  worn  by  the  defendant  on  the  night 
of  the  homicide.  The  ground  of  this  objec- 
tion seems  to  be  that  the  footprints  were 
found  one  half-mile  from  the  scene  of  the 
crime,  and  that  there  was  no  evidence  as  to 
when  they  were  made.  This  is  a  clear  mis- 
apprehension of  the  evidence.  The  tracks 
were  traced  from  the  deceased's  house  up 
the  rock  road  and  through  a  hedge  fence  Into 
as  orchard,  and  it  was  by  following  these 


tracks  that  the  articles  of  apparel  belonging 
to  the  defendant  were  found,  and  the  size  of 
the  track  corresponded  with  the  size  of  the 
defendant's  shoe,  especially  that  portion  of 
his  ^hoe  which  liad  the  heavy  homemade 
patch  upon  it  Moreover,  the  evidence  was 
that  it  had  rained  the  night  before,  and  there 
was  no  trouble  to  discover  that  they  were 
fresh  footprints.  We  think  there  can  be  no 
doubt  whatever  of  the  competency  and  ad- 
missibility of  this  evidence  when  taken  in 
connection  with  the  testimony  of  the  witness 
Schoene  as  to  the  barking  of  his  dogs  that 
night  after  the  shooting,  or  after  the  shot 
was  .fired  that  killed  the  deceased.  This  evl- 
dmoe  was  not  only  competent  but  very  dam- 
aging indeed  when  taken  in  connection  with 
the  other  circumstances  as  to  the  finding  of 
the  overalls  and  the  red  shirt  and  the  cart- 
ridge belt  which  had  been  worn  by  the  de- 
fendant the  day  of  the  homicide  in  St 
Charles.  It  is  also  objected  that  the  court 
erred  in  permitting  the  witnesses  to  testify 
to  the  finding  of  the  Colt's  revolver,  caliber 
.41,  near  the  same  place.  This  evidence  was 
also  exceedingly  pertinent  The  defendant 
himself  stated  that  this  pistol  had  formerly 
belonged  to  him,  and  he  identified  it  by  the 
two  notches  on  it  and  said  that  he  had  dls- 
posied  of  it  to  fala  companion  Hood,  who  was 
Jointly  charged  with  him  in  the  information. 
It  is  also  assigned  as  error  that  the  court 
permitted  the  shoes  that  the  defendant  wore 
at  the  tim^  he  was  arrested  to  be  offered  in 
evidence,  on  the  ground  that  it  violated  the 
defendant's  constitutional  right  not  to  be 
compelled  to  testify  against  himself.  This 
subject  was  examined  and  considered  in  State 
V.  Pomeroy,  130  Mo.  4S9,  32  8.  W.  1002.  and 
it  was  held  in  that  case  that  the  introduc- 
tion of  lottery  tickets,  papers,  etc.,  taken 
from  the  person  of  the  defendant  and  from 
his  desk,  and  Introduced  in  evidence  over  bis 
objection,  was  not  a  violation  of  section  23 
of  article  2  of  the  Constitution  of  this  state 
(Ann.  St  1906,  p.  158),  providing,  "that  no 
person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  case."  Following  Com. 
V.  Dana,  2  Mete.  (Mass.)  329;  1  Greenlears 
Evidence  (14th  Ed.)  §  254a;  State  v.  Flyna, 
36  N.  H.  64;  Slebert  v.  People,  143  111,  671,  32 
N.  B.  431;  Gindrat  v.  People,  138  111.  103, 
27  N.  E.  10S5.  Moreover,  in  this  case,  we 
have  been  unable  to  find  any  evidence  that 
these  shoes  were  taken  from  the  defendant, 
but.  In  our  opinion,  it  is  immaterial  how  they 
were  obtained,  because  the  authorities  all 
hold  that  it  was  competent  to  introduce 
them.  Another  objection  to  testimony  is  that 
the  witness  Edna  Wussler  was  an  Incompe- 
tent witness,  owing  to  her  Age  and  lack  of 
understanding^  Before  permitting  this  little 
girl  to  testify,  the  court  heard  evidence  as  to 
her  competency.  It  appeared  that  she  was 
eight  years  old  and  that  she  had  been  going 
to  school  and  was  in  the  second  reader.  She 
had  been  taught  to  say  her  prayers,  and  she 
answered  to  the  court  that  if  she  did  not  tell 
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the  truth  sbe  would  go  to  the  bad  place. 
After  a  full  examination,  the  court  decided 
to  admit  her  testimony.  In  State  v.  Scanlan, 
68  Mo.  204,  this  subject  was  examined  by 
this  court,  and  Judge  Lewis,  speaking  for 
the  court,  said:  "The  capacity  or  Incapacity 
of  a  child  as  a  witness  in  essential  partic- 
ulars was  a  question  of  fact  which  the  judge 
determined  upon  personal  inspection  and  oral 
examination.  If  any  principle  Of  law  had 
been  declared  by  him  as  that,  although  found 
incapable  of  discrimination  between  ti-uth 
and  falsehood,  the  law  made  her,  neverthe- 
less, a  competent  witness — that  might  well 
be  brought  here  for  review.  But  I  can  find 
no  case  in  which  it  is  held  proper  for  an  ap- 
pellate court  to  review  the  finding  of  fact. 
The  contrary  rule  Is  declared  by  all  respecta- 
ble authorities.  No  hardship  necessarily  re- 
sults; for,  if  the  judge  should  chance  to  err 
in  his  conclusion,  the  jury  hold  a  powerful 
corrective  in  their  right  to  pass  upon  the 
credibility  of  the  witness,  as  tested  ma  the 
stand  by  the  usual  appliances."  Our  statute, 
section  4659,  Rev.  St.  1899  (Ann.  St  1906,  p. 
2539),  excludes  simply  "a  child  under  ten 
years  of  age  who  appears  Incapable  of  receiv- 
ing just  Impressions  of  the  focts  respecting 
which  they  are  examined  or  of  relating  them 
truthfully."  In  State  v.  Nelson,  132  Mo.  198, 
83  S.  W.  812,  It  was  said  by  this  court:  "It 
Is  not  unusual  to  receive  the  testimony  of  chil- 
dren under  nine  and  sometimes  under  seven 
years  of  age.  If  tbey  appear  to  be  of  sufilcient 
understanding,  and  it  has  been  admitted  even 
at  the  age  of  five  years.  1  Greenleaf's  Ev. 
(14th  Ed.)  {  367.  Indeed,  there  is  no  precise 
age  at  which  children  are  competent  or  in- 
competent Their  competency  is  to  be  de- 
termined by  their  apparent  capacity.  It  falls 
to  the  judge  in  each  case  to  determine  by  ap- 
propriate questions  the  competency  of  the 
infant  ofTered  as  a  witness,  and  his  decision 
Is  not  open  to  review  unless  there  be  a  clear 
abuse  of  judicial  discretion  or  the  witness  be 
admitted  or  rejected  upon  an  erroneous  view 
of  a  legal  principle.  State  v.  Scanlan,  58  Mo. 
204;  State  v.  Doyle,  107  Mo.  42,  17  S.  W. 
751."  After  reading  the  testimony  of  the 
child  and  the  examination  which  the  court 
gave  her,  we  are  of  the  opinion  no  error  was 
committed  in  permitting  her  to  testify. 

5.  It  Is  insisted  that  the  court  should  have 
required  the  state  to  dismiss  as  to  the  first 
count  of  the  information  on  the  ground  that 
the  evidence  established  that  Willis  Hood  did 
not  shoot  the  deceased  as  charged  In  that 
count.  There  was  no  error  in  this.  The 
state  had  the  right  to  charge  the  commission 
of  the  crime  in  different  ways,  and  the  jury 
were  entitled  to  pass  upon  the  evidence  and 
find  the  defendant  guilty  under  whichever 
count  the  jury  believed  the  evidence  sustain- 
ed. State  V.  Schmidt  137  Mo.  266,  38  S.  W. 
938;  State  v.  Houx,  109  Mo.  654,  19  S.  W.  35, 
82  Am.  St.  Rep.  686 ;  State  v.  Pratt  98  Mo. 
482,  11  S.  W.  977.  As  the  defendant  was  not 
convicted  of  assisting  Willis  Hood  in  killing 


the  deceased,  but  on  the  ground  that  be  fired 
the  fatal  shot  himself,  no  possible  error 
could  have  resulted  to  him  by  reason  of  the 
submission  of  the  other  count  to  the  jviry. 
The  defendant  would  have  been  equally  guilty 
had  the  jury  found  that  Hood  fired  the  shot, 
and  the  defendant  was  present  aiding  and 
assisting  Hood  in  the  attempt  to  perpetrate  a 
robbery  and  in  the  commission  of  the  murder. 
It  is  too  plain  for  discussion  that  the  circuit 
court  committed  no  error  in  refusing  to  In- 
struct the  jury  to  acquit  the  defendant  at 
the  close  of  the  evidence  In  the  .case.  The 
state  was  not  required  to  elect  on  which  count 
it  would  proceed,  nor  to  enter  a  nolle  as  to 
the  first  count 

6.  It  Is  next  urged  that  there  was  no  such 
identification  of  the  defendant  Jeffries,  as 
would  justify  the  verdict  of  the  Jury.  With 
this  contention  we  cannot  agree.  Not  only 
was  the  defendant  identified  by  Mrs.  Wussler. 
the  wife  of  the  deceased,  and  Edna  Wussler, 
his  daughter,  but  the  incriminating  circum- 
stances strongly  corroborated  by  the  admis- 
sions and  statements  of  the  defendant  him- 
self all  point  to  his  guilty  participation  in  the 
murder  of  William  Wussler:  His  associa- 
tion with  Willis  Hood  in  St  Charles  on  the 
day  of  the  homicide,  and  after  that  the  two 
were  seen  within  a  quarter  of  a  mile  of  tlie 
residence  of  the  deceased  only  a  few  minutes 
before  the  homicide,  and  going  in  that  direc- 
tion, the  various  articles  of  his  clothing  that 
were  found  near  the  home  of  the  deceased, 
and  the  tracks  that  were  found  In  the  soft 
ground  near  the  residence  of  the  deceased  cor- 
responding exactly  with  his  own  foot  and  shoe. 
The  fact  that  the  deceased  was  killed  with  a 
bullet  out  of  a  .41  caliber  pistol,  the  fact  of 
the  finding  of  that  pistol  on  the  route  taken 
by  the  defendant  after  the  homicide,  his  iden- 
tification of  it  as  a  pistol  that  he  had  owned, 
and  by  some  of  the  witnesses  as  his  own  prop- 
erty, the  threats  of  his  companion  Willis 
Hood  that  they  would  get  $50  or  kill  some  one 
that  night  their  flight  and  attempted  flight 
from  St  Charles,  the  sudden  change  of  his 
announced  plan  to  go  to  Black  Walnut,  and 
instead,  attempting  to  go  after  the  shooting 
in  the  opposite  direction — established  a  case 
which  fully  justified  the  jury  in  finding  hiin 
guilty  of  the  offense  charged  against  bim. 
While  the  defendant  attempted  to  explaia  the 
criminating  circumstances  against  him,  it  Is 
clear  the  jury  did  not  accept  his  explana- 
tions, and,  In  view  of  the*  fact  that  he  had 
been  Impeached  as  a  witness,  it  is  not  strange 
that  the  jury  disregarded  his  evidence.  We 
think  there  was  ample  evidence  tending  to 
Identify  the  defendant  as  the  person  who  shot 
and  killed  William  Wussler,  and  to  justify 
the  finding  of  the  jury. 

7.  Again,  it  Is  insisted  that  error  was  com- 
mitted in  allowing  the  various  articles  of  ap- 
parel found  by  the  sheriff  and  the  other  wit- 
nesses, and  identified  as  the  property  of  the 
defendant  In  evidence.  We  think  there  is 
no  merit  in  this  objection  when  it  is  consld- 
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ered  that  the  defendant  and  Hood  left  the 
station  together,  and  went  to  Barkbolt's  sa- 
loon and  got  the  grip,  and  were  Been  going 
off  together  not  over  an  hour  before  the  hom- 
icide was  committed,  and  that  one  of  the  two ' 
men  who  shot  and  killed  William  Wussler 
stood  in  the  yard  with  the  grip  in  his  hand 
at  the  time  of  the  shooting,  and  that  the  two 
fled  together,  and  their  tracks  led  through 
the  orchard  up  to  and  beyond  where  these 
articles,  which  defendant  admitted  were  his 
own,  and  which  were  otherwise  shown  to 
have  been  worn  by  him  that  afternoon,  were 
foond.  It  was  Incriminating  evidence  of  a 
most  i>er8ua8iTe  character  showing  his  pres- 
ence at  the  homicide.  Nothing  said  In  State 
V.  Thomas,  99  Mo.,  loc.  cit.  257,  258,  12  S. 
W.  643,  or  In  State  v.  Ooddard,  162  Mo.,  loc. 
clt  227,  62  8.  W.  697,  is  opposed  to  this  view. 
In  neither  of  those  cases  did  the  evidence  of 
the  clothing  show  any  connection  with  the 
defendant  or  ownership  by  him,  whereas  In 
this  case  his  ownership  of  these  articles  was 
shown  beyond  a  reasonable  doubt. 

8.  Blrror  is  predicated  upon  the  fact  that 
on  the  night  of  the  26tb  of  April,  during  the 
progress  of  the  trial  of  said  cause,  the  sher- 
iff, with  two  of  bis  deputies,  took  the  jury 
together  to  a  public  performance  in  the  opera 
house  In  the  city  of  St  Charles,  and  the  de- 
fendant brought  this  matter  to  the  attention 
of  the  court,  and  requested  the  discharge  of 
the  panel  of  jurors  and  summons  for  a  new 
panel.  On  the  part  of  the  state  It  was  shown 
by  the  sheriff  and  his  two  deputies  Hehner 
and  Mades  that  they  did  take  the  jury  to  a 
minstrel  performance  In  the  opera  house  of 
St  Charles  on  the  night  mentioned.  The  sher- 
iff and  his  two  deputies  and  every  member 
of  the  jury  testified  that  they  sat  in  a  sec- 
tion to  themselves,  and  no  member  of  the 
jury  had  any  communication  with  any  per- 
son or  persons  during  the  said  performance, 
nor  was  any  member  of  the  said  jury,  or  the 
said  jury  at  any  time,  in  going  and  returning 
from  the  said  performance,  subjected  to  any 
outside  Influence  whatever;  that  the  enter- 
talnme&t  was  simply  a  song  and  dance  affair 
consisting  wholly  of  comic  songs  and  dances, 
and  there  was  no  reference  of  any  nature  to 
the  trial  of  the  case  in  any  way.  A  program 
of  the  entertainment  is  Incorporated  in  the 
record  and  consists  entirely  of  comic  and 
sentimental  songs  with  an  occasional  dance 
to  relieve  the  tedium.  This  motion  the  court 
overruled,  and,  as  already  said,  this  action 
of  the  sheriff  is  assigned  as  error.  The  Irreg- 
ularity in  this  case  occurred  before  the  con- 
.dosion  of  the  trial,  .and  before  the  jury  had 
finally  been  charged  with  the  fate  of  the 
prisoner.  That  it  was  an  irregularity  and 
improper  for  the  sheriff  to  have  taken  the 
jury  to  the  opera  house  after  they  had  been 
selected  and  sworn  to  try  the  case,  we  take  it 
that  there  can  be  little  difference  of  opinion. 
From  time  Immemorial  It  has  been  a  part  of 
our  system  of  criminal  trials  under  the  com- 
mon law  In  all  capital  cases  to  sequester  the 


jury  from  the  rest  of  the  community,  and 
our  statute  accentuates  this  principle.  It  is 
not  a  matter  of  Insubstantial  form,  but  one 
of  the  means  provided  by  the  law  to  have 
the  verdict  of  the  jury  founded  entirely  up- 
on the  law  and  the  evidence  In  the  case  un- 
influenced by  outside  opinions.  The  original 
common-law  rule  was  based  upon  the  theory 
that  the  jury  should  be  kept  while  the  trial 
was  progressing  under  the  eye  of  the  court 
or,  what  was  In  legal  effect  the  same  thing, 
under  the  eye  of  the  ofllcers  of  the  court 
When,  therefore,  criminal  trials  became  the 
business  of  several  days,  it  was  deemed  no 
deflection  of  the  original  rule  to  place  the 
jury  in  charge  of  a  sworn  officer  of  the  court, 
with  instructions  not  to  permit  any  commu- 
nication between  the  jury  and  other  persons 
in  regard  to  the  case  on  trial,  thus  in  The 
King  V.  Stone,  6  Tr.  Rep.  527,  the  trial  hav- 
ing lasted  more  than  one  day,  Lord  Kenyon, 
who  presided,  permitted  the  jnry  to  retire 
to  an  adjoining  tavern  where  acCbmmoda- 
tlons  were  prepared  for  them,  the  bailiffs 
being  sworn  "well  and  truly  to  keep  the 
jury  and  neither  speak  to  them  themselves 
nor  suffer  any  other  person  to  speak  to  them 
touching  any  matter  relative  to  the  trial." 
Our  statute  evidently  had  its  origin  In  this 
principle  Indicated  by  the  action  of  Lord 
Kenyon  In  that  case.  In  State  v.  Orrick,  106 
Mo.,  loc.  clt  125,  17  S.  W.  179,  829,  It  was 
said  by  this  court:  "The  rule  was  followed 
in  this  state  for  many  years  that  the  separa- 
tion of  a  jury,  in  a  criminal  case,  was  not 
sufficient  to  authorize  a  reversal  of  a  judg- 
ment, unless  It  appeared  that  improper  in- 
fluence had  been  exerted,  or  there  was  just 
ground  for  suspecting  such  influence.  The 
history  of  the  administration  of  the  criminal 
law  demonstrates  that,  during  the  time  It 
was  followed,  granting  new  trials  was  a  com- 
mon occurrence  upon  this  ground,  and  a  con- 
viction was  seldom  obtained  that  was  not  at- 
tacked on  the  ground  that  the  jury  had  been 
permitted  to  separate,  and,  during  such  sep- 
aration. Improper  Influences  had  been  exert- 
ed over  them.  Whitney  v.  State,  8  Mo.  165 ; 
State  V.  Mix,  15  Mo.  153;  State  v.  Barton, 
19  Mo.  227 ;  State  v.  Igo,  21  Mo.  459 ;  State 
V.  Carlisle,  57  Mo.  102;  State  v.  Brannon, 
45  Mo.  330;  State  v.  Bell,  70  Mo.  633.  Un- 
der the  Revision  of  1879  three  new  sections 
on  this  subject  were  adopted,  sections  1909, 
1910,  and  1966,  Rev.  St  1879  (now  sections 
2628,  2629,  and  2688,  Rev.  St  1899  [Ann.  St. 
1906,  pp.  1562,  1563,  1584]).  These  new  sec- 
tions were  evidently  designed  to  effect  some 
change  in  the  conduct  of  criminal  trials.  Sec- 
tion 1900  so  far  as  it  affects  the  trial  of  capi- 
tal cases  was  but  declaratory  of  the  common 
law,  which  forbade  the  separation  of  the 
jury  during  the  trial  in  all  felony  cases.  1 
Blsh.  Crim.  Proc.  {  995.  In  so  far  as  said 
section  authorized  the  separation  of  the  jury 
In  felony  cases  other  than  those  made  capital 
by  the  statute.  It  effected  a  relaxation  of  the 
common-law  rule  to  the  extent  of  permitting 
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a.  separation  of  the  jury  by  the  consent  of 
the  parties.  If  this  section  stood  alone  no 
such  change  In  the  statute  could  be  seen  as 
would  require  any  change  of  the  practice  In 
respect  to  the  separation  of  the  Jury,  or  the 
rule,  above  mentioned,  requiring  suspicion 
of  improper  Influences  upon  the  Jury  before 
a  verdict  would  be  set  aside  on  account  of  a 
separation.  It  Is  not  so.  however,  In  regard 
to  sections  1910  and  1966.  These  were  evl- 
dently  intended  to  effect  a  radical  diange  In 
the  previous  law  and  practice;  yet  It  will 
be  observed  that  these  sections,  by  their  ex- 
press terms,  only  apply  to  the  conduct  of 
Juries  after  they  retire,  nnder  the  charge  of 
a  sworn  officer,  to  deliberate  upon  their  ver- 
dict. From  that  time  until  their  final  dis- 
charge the  law  Is  imperative  that  they  shall 
be  kept  separated.  A  failure  to  observe  the 
requirements  of  section  1910  will  be  cause 
for  a  new  trial  under  section  1966.  These  sec- 
tions are  held  to  be  mandatory  to  the  extent, 
at  least,  of  preventing  any  opportunity  for 
misconduct  on  the  part  of  the  Jurors,  or  sus- 
picion of  Improper  Influences  upon  them. 
State  V.  Collins,  81  Mo.  652;  State  ▼.  Muiv 
ray,  91  Mo.  96,  8  8.  W.  397;  State  v.  Wood- 
ward, 95  Mo.  129,  8  S.  W.  220;  State  v.  Rush, 
95  Mo.  201,  8  S.  W.  221 ;  State  v.  Gray,  100 
Mo.  524,  18  S.  W.  806;  State  v.  Wltten,  100 
Mo.  527,  18  S.  W.  871."  Accordingly  the  con- 
elusion  was  reached  In  that  case  that  a  sepa- 
ration of  the  Jury  before  they  retired  to  de- 
liberate on  their  verdict  will  be  a  ground 
for  a  new  trial,  unless  It  be  shown  affirma- 
tively by  the  state  that  the  Jurors  were  not 
subjected  to  Improper  Influence.  In  this  case 
there  was  no  separation  of  the  Jury,  but,  In 
our  opinion,  a  like  principle  should  obtain, 
the  case  being  a  capital  one.  What  Irregu- 
larity on  the  part  of  the  officer  will  require  a 
hew  trial  has  been  discussed  In  a  number  of 
cases.  In  Amer.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  p.  1202,  it  was  said:  "It  is  not  Improper 
for  an  officer  In  charge  to  take  the  Jury  for  a 
walk  provided  proper  precautions  are  taken 
that  no  communication  with  outsiders  takes 
place,  nor  is  it  a  ground  for  new  trial  that 
such  walk  extend  beyond  the  limits  of  the 
county  or  even  the  state,  nor  will  the  verdict 
be  set  aside  because  the  officer  took  the  Ju- 
rors to  a  theatrical  performance  Involving  a 
burlesque  of  Judicial  proceedings,  or  because 
they  were  taken  to  church,  and  there  heard  a 
sermon  applicable  to  the  case  on  trial,  such 
application  not  being  Intended"  In  Moore 
V.  People,  26  Colo.  213,  67  Pac.  857,  it  ap- 
peared that  the  Jury  after  they  were  Im- 
paneled, but  before  any  evidence  was  Intro- 
duced in  the  case,  were  permitted  by  the 
court  under  the  charge  of  sworn  balllfTs  to 
attend  a  theatrical  performance.  It  was  al- 
leged and  attempted  to  be  shown  by  the 
affidavit  of  one  of  the  Jurors  In  support  of 
the  motion  for  new  trial  upon  this  ground 
that  during  the  performance  divers  persons 
not  Jurors  were  permitted  to  Intrude  upon 
and  occupy  seats  among  the  members  of  the 


Jury;  that  confusion  prevailed  at  the  time 
the  Jurors  were  being  reassembled  and  col- 
lected after  the  conclusion  of  the  perform- 
ance; that  the  entertainment  they  attended 
.was  a  burlesque  represMitatlon  of  Judicial 
proceedings ;  that,  in  short,  the  performance 
was  a  satire  upon  the  Judiciary  and  Judicial 
proceedings.  Counter  affidavits  of  the  bail- 
iffs In  charge  of  the  Jury  were  filed  to  the 
effect  that  the  Jurors  were  seated  In  line 
with  one  bailiff  at  each  end  of  the  line;  that 
there  was  no  Improper  conduct  Indulged  In 
by  said  Jurors;  that  they  were  at  no  time 
allowed  to  separate,  and  that  the  ballifCs 
were  constantly  on  watch  and  In  touch  with 
the  Jurors.  Affidavits  of  six  of  the  Jurors 
were  filed  of  the  same  purport,  and  were  fur- 
ther to  the  effect  that  the  play  had  no  effect 
upon  their  minds,  either  for  or  against  the 
defendant,  and  that  they  were  not  influenced 
by  witnessing  it  Upon  this  state  of  facta 
the  Supreme  Court  said:  "While  the  prin- 
ciple of  allowing  Jurors  impaneled  in  Impor- 
tant criminal  cases  to  attend  public  enter- 
tainments should  not  be  permitted,  yet,  un- 
der the  rule  announced  In  former  decisions 
In  this  court.  In  the  absence  of  any  showing 
that  defendant's  rights  were  thereby  preju- 
diced, the  mere  fact  that  such  indulgence 
was  granted  Is  not  In  Itself  sufficient  rea- 
son for  setting  aside  the  verdict  (Jones  v. 
People,  6  Colo.  452,  45  Am.  Rep.  526;  May 
V.  People,  8  Colo.  210,  6  Paa  816;  Chestnut 
V.  People,  21  Colo.  512,  42  Pac  656)"— and  It 
was  held  that  It  was  no  error  to  refuse  to  set 
aside  the  verdict  under  the  circumstances; 
and  In  Jones  v.  People,  6  Colo.,  loc.  clt  463, 
45  Am.  Rep.  526,  It  appeared  from  the  testi- 
mony of  the  officer  In  charge  of  the  Jury  as 
well  as  every  member  of  the  Jury  that  the 
entire  Jury  In  charge  of  a  sworn  officer  of 
the  court  attended  a  theatrical  play  at  a 
hall  or  opera  house  in  Qeorgetown  where 
the  court  was  sitting;  that  they  occupied 
seats  especially  engaged  for  them  in  a  body; 
that  no  one  occupied  these  seats  but  the  Ju- 
rors and  the  officer  In  charge ;  that  they  did 
not  separate  either  while  there  or  in  going  to 
and  from  the  place,  and  had  no  conversation 
or  communication  with  anyone  except  be- 
tween themselves  and  the  officer;  that  no 
other  spectators  at  the  theater  mingled  with 
them;  that  they  were  all  the  time  while 
there  as  well  as  going  and  coming  In  charge 
of  said  officer ;  and  that  they  so  attended  the 
theater  by  permission  of  the  Judge  trying  the 
case.  These  .facts  were  not  contradicted  In 
any  part.  In  that  case  the  record  was  silent 
as  to  the  literary  or  moral  character  of  the 
play,  whether  tragical,  comic,  or  sentimen- 
tal, and  It  was  held  that  where  It  does  not 
appear  that  the  acts  complained  of  having 
affected  the  Jury  In  the  full  and  Impartial 
discharge  of  their  duties  In  trying  the  case, 
there  was  no  sufficient  cause  holding  the  ver- 
dict thereby  vitiated,  or  for  setting  It  aside. 
The  court  said:  "We  are  not  to  be  tmder- 
Btood  as  approving  the  practice  of  an  Indul- 
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gence  to  jnron,  such  as  were  granted  here. 
On  the-  contrary,  such  a  relaxation,  as  a  rule, 
is  not  to  be  countenanced,  but  in  this  par- 
ticular Instance,  since  it  appears  to  have 
been  harmless,  we  cannot  hold  that  there 
was  error  In  the  refusal  of  the  court  to  set 
aside  the  verdict  on  this  eround."  That  was 
a  case  of  murder  with  a  sentence  of  trnpris- 
onment  for  life.  The  facts  of  this  last-cited 
case  are  in  all  respects '  similar  to  the  one 
before  us  for  review.  In  this  case  the  three 
officers  in  charge  of  the  jury  and  every  mem- 
ber of  the  Jury  testified  that  they  occupied 
a  s^Mtrate  section  of  the  theater  by  tbem- 
aelves;  that  they  were  never  separated,  and 
had  no  communication  either  going  or  com- 
ing from  the  opera  house,  or  while  there  or 
at  any  other  time  with  any  person  outside 
of  their  number.  Neither  Is  It  charged  in  the 
affidavit  that  they  did  so,  and  their  evidence 
was  wholly  uncontradicted  on  this  subject 
While  we  think  it  was  an  irregularity  that 
Is  not  to  be  countenanced  or  approved,  in 
view  of  the  uncontradicted  testimony  on  the 
snbject  that  the  performance,  a  copy  of  the 
pn^ram  of  which  is  included  In  the  record, 
shows  it  to  have  been  nothing  more  than  a 
minstrel  performance  consisting  of  sentimen- 
tal and  comic  songs,  we  are  constrained  to 
hold  that  the  circuit  court  did  not  err  in  re- 
fusing to  set  aside  the  verdict  on  this  ground. 
9.  Finally,  It  is  insisted  that  the  remarks  of 
the  prosecuting  attorney  in  bis  argument  to 
the  iuTj  constituted  error  for  which  this  Judg- 
ment should  be  reversed.  We  have  read  what 
appears  to  be  a  full  report  of  the  prosecuting 
attorney's  argument,  both  in  opening  and  clos- 
ing the  case.  Among  other  things  he  said: 
"When  the  two  murderers  went  up  the  road 
that  night  to  that  man's  house,  they  were  go- 
ing to  get  money  or  his  life  blood.  They  were 
pr^Mirlng  for  a  crime  not  conceivable  in  the 
heart  of  a  man  bom  of  a  woman  but  of  a 
flend  from  hell."  To  this  statement  Mr.  Jones, 
counsel  for  the  defendant,  objected  on  the 
ground  that  it  was  improper  argument  and 
misconduct  on  the  part  of  the  prosecuting  at- 
torney. The  court  made  no  ruling  on  the  mat- 
ter and  no  exception  was  saved,  and  the  coun- 
sel proceeded  with  his  argument.  In  discuss- 
ing the  testimony  the  prosecuting  attorney 
said,  "Mrs.  Wussler,  the  woman  you  made  a 
widow,  said  she  recognized  you  by  the  scar 
yon  now  bear  upon  your  face.  She  recognized 
yon  from  the  stubby  mustache.  She  recog- 
nised you  by  the  shirt  found  by  the  officers, 
the  red  shirt  you  had  on,  and  by  the  pants  she 
positively  Identified."  At  this  point  the  coun- 
sel for  the  defendant  said,  "I  object  to  the 
actions  of  the  prosecuting  attorney  in  shaking 
his  fist  at  the  defendant,  and  I  want  that 
shown  In  the  record."  The  prosecuting  at- 
torney replied,  "I  do  not  want  this  taken  out 
of  my  time."  Counsel  for  the  defendant,  "I 
want  the  gestures  and  approaching  the  de- 
fendant and  shaking  his  fist  at  him  to  go  Into 
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the  record."  Thereupon  the  court  ordered  the 
prosecuting  attorney  not  to  direct  his  argu- 
ment to  the  defendant  In  person.  No  excep- 
tion was  taken,  and  the  court  was  not  notified 
that  his  rebuke  or  reproof  was  not  sufficiently 
severe.  Again,  in  the  course  ef  his  argument 
the  prosecuting  attorn^  was  discussing  tne 
evidence  given  by  the  defendant  on  the  stand 
and  said,  "I  asked  him  what  did  you  do  the 
first  thing  after  yon  got  to  town?  and  he  com- 
menced to  laugh  in  a  sneering  way,  you  saw 
It,  langhing  when  his  life  was  at  stake,  laugh- 
ing when  a  man's  life  la  at  stake,  trying  to 
vindicate  himself  for  a  murder.  He  laughed 
in  a  snaring  way  when  I  asked  him  what  is 
the  first  thing  he  did  when  he  came  to  town, 
and  he  said,  'I  guess  the  first  thing  we  did 
was  to  hunt  up  a  saloon.' "  Objected  to  by 
counsel  for  the  def^idant  as  improper  argu- 
ment. The  objection  was  overruled,  and  ex- 
ceptions saved.  Thus  it'  appears  that  of  the 
objections  made  by  the  counsel  for  the  defend- 
ant to  the  argument  of  the  prosecuting  at- 
torney the  court  rebuked  the  prosecuting  at- 
torney and  directed  him  not  to  make  his  ar- 
gument to  the  defendant  but  to  the  Jury.  As 
to  the  first  objection  noted,  he  saved  no  ex- 
ception whatever,  and  obtained  no  ruling  from 
the  court,  the  only  exception  saved  was  to  the 
argument  for  the  counsel  for  the  state  in  his 
criticism  of  the  manner  of  the  defendant  in 
testifying,  his  laughing  in  a  sneering  way 
when  asked  as  to  what  he  did  wh«i  he  first 
came  to  St  Charles  that  day.  We  have  read 
the  whole  address,  and  we  agree  with  the 
learned  circuit  court  that  there  is  nothing  out 
of  the  way  in  this  criticism  of  the  defendant's 
manner  of  testifying.  It  has  been  so  often 
ruled  that  if  counsel  use  objectionable  argu- 
ment or  make  statements  not  authorized  by 
tlie  testimony  on  the  facts  In  the  case.  It  Is  the 
duty  of  the  opposing  counsel  to  object  to  the 
court  and,  if  the  court  overrules  their  ob- 
jections, to  save  an  exception  thereto,  and  In- 
corporate the  same  in  their  bill  of  exceptions, 
that  a  citation  of  the  cases  is  deemed  entirely 
unnecessary.  It  follows  that  this  last  assign- 
ment furnishes  no  ground  for  a  reversal  of  the 
sentence  in  this  case. 

The  record  in  this  case  is  very  voluminous, 
but  we  have  gone  through  it  with  a  purpose  to 
discover  whether  the  defendant  has  been  de- 
prived of  that  fair  and  impartial  trial  to 
which  be  Is  entitled  under  the  law,  and  have 
weighed  and  considered  the  evidence  and  all 
the  propositions  advanced  by  bis  able  and  in- 
dustrious counsel,  and  have  been  unable  to 
find  any  reversible  error  in  the  record,  and 
have  reached  the  conclusion  that  the  evidence 
In  the  case  fully  warranted  the  verdict  of  the 
Jury.  The  Judgment  of  the  circuit  court  must 
therefore  be  affirmed,  and  the  sentence  which 
the  law  pronounces  is  directed  to  be  carried 
into  execution. 

FOX,  P.  J.,  and  BUaOESS,  J.,  concur. 
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Ex  parte  McLAUGHLIN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  31.  1908.) 

1.  Indictvent  and  Infobmatiom— Constitu- 

TXONAIi  PbOVISIORB. 

The  fifth  amendment  to  Const.  U.  S.,  pro- 
viding that  no  person  shall  be  held  to  answer 
for  a  capital  or  infamous  crime  unless  on  a  pre- 
sentment or  indictment  of  a  grand  Jury,  is  a 
limitation  only  on  congressional  power,  and  not 
on  the  power  of  the  several  states,  and  the 
amendment  of  Const.  Mo.  1875.  art.  2.  I  12 
(Ann.  St.  1906,  p.  134),  adopted  November  8, 
1900,  and  providing  for  the  prosecution  of  fel- 
onies by  indictment  or  information  as  concur- 
rent remedies,  is  not  repugnant  to  such  fifth 
amendment  to  Const.  U.  S. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  27,  Indictment  and  Information,  S  5.] 

2.  Habeas  Gobfus— Gbounds  fob  Reliev— 
Ebbobs  and  Ibbeoxtlabities. 

The  overruling  of  a  plea  in  abatement,  mo- 
tion to  quash,  and  demurrer  to  an  information, 
setting  up  that  the  information  fails  to  aver 
that  defendant  was  given  a  preliminary  hearing 
before  the  filing  of  the  information  is  not  re- 
viewable on  habeas  corpus,  but  only  on  appeal 
or  writ  of  error,. the  correctness  of  the  rulings  of 
another  conrt  of  comjMtent  jurisdiction  not  be- 
ing reviewable  on  habeas  corpus  unless  they  go 
to  the  jurisdiction. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  25,  Habeas  Corpus,  J  4.] 
8.  Cbimikai,  IiAW— Courts— JcBisDicTioK  to 

BE  Shown  by  Recobd. 

The  circuit  court  of  the  city  of  St.  Louis 
is  a  court  of  general  criminal  jurisdiction,  and 
the  filing  of  an  information  and  the  prosecution 
thereof  in  such  court  is  not  a  special  or  excep- 
tional exercise  of  jurisdiction,  in  which  all  the 
preliminary  steps  leading  up  to  the  prosecution 
must  be  affirmatively  shown  on  the  face  of  the 
record  or  information. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  213.1 

4.  Same   —   Pbeliuinabt     Ezauination   — 

Waiveh. 

The  according  or  denial  of  the  preliminary 
trial  of  an  accused  provided  by  statute  goes  only 
to  the  regularity  of  the  proceedings,  and  not 
to  the  jurisdiction  of  the  circuit  court,  and  the 
preliminary  examination  may  be  waived,  not  on- 
ly in  the  justice's  conrt  or  other  examining  tri- 
bunal, but  at  the  time  defendant  is  required  to 
plead  to  the  information,  and  defendant  waives 
ft  by  pleading  the  general  issue  of  not  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Cruninal  Law,  §i  468-471.] 

Original  proceeding  In  habeas  corpus  by 
George  McLaughlin  for  discharge  from  a 
prosecution.    Discbarge  denied. 

H.  M.  Walsh,  for  petitioner.  N.  T.  Gentry, 
At^.  Gen.,  and  A.  N.  Sager,  for  respondent 

6ANTT,  J.  This  is  an  original  proceed- 
ing in  this  court  by  the  petitioner  for  dis- 
charge from  a  prosecution  pending  against 
him  in  the  circuit  court  of  the  city  of  St 
Louis  for  criminal  causes,  for  robbery  in  the 
first  degree. 

On  an  Information  duly  verified  by  the 
assistant  circuit  attorney  of  the  city  of  St 
Louis,  the  defendant  was  arrested,  and  on 
a  preliminary  examination  in  the  court  of 
general  sessions  was  bound  over  to  await 
a  trial  in  the  circuit  court  for  said  offense. 


Afterwards  at  the  February  term,  190S,  of 
the  circuit  court  an  information  duly  yerl- 
fled  was  filed  in  said  court  charging  him 
with  robbery  in  the  first  degree.  On  Feb- 
ruary 11,  1906,  the  defendant  being  in  the 
custody  of  the  sheriff  was  duly  arraigned 
upon  the  information,  and  entered  his  plea 
of  not  guilty.  Afterwards,  without  with- 
drawing such  plea,  he  filed  his  plea  in  abate- 
ment to  which  the  state  demurred,  and  the 
demurrer  was  sustained.  Defendant  thai 
filed  his  motion  to  quash  alleging  substan- 
tially the  same  matters  set  up  in  the  plea  in 
abatement,  to  wit,  that  he  had  not  been  ac- 
corded a  preliminary  hearing  prior  to  the 
filing  of  the  Information,  and  for  the  rea- 
son that  the  information  did  not  on  its  face 
allege  he  had  been  accorded  such  prelinoina- 
ry  examination.  This  motion  to  qiuash  was 
overruled.  Defendant  then  filed  a  demurrer 
to  the  information  on  the  grounds  that  the 
information  did  not  charge  any  offense,  and 
that  the  court  had  no  jurisdiction  to  try 
the  casa  The  demurrer  was  overruled.  At 
this  point  in  the  cause,  the  petitioner  began 
this  proceeding  for  habeas  corpus  in  this 
court 

The  grounds  upon  which  he  seeks  his  dis- 
charge are  briefly,  first  that  the  proceeding 
by  information  Instead  of  by  indictment  is 
repugnant  to  the  fifth  amendment  to  the 
Constitution  of  the  United  States  whicb  pro- 
vides that;  "No  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime 
unless  on  a  presentment  or  indictment  of  a 
grand  jury."  Second,  because  the  Informa- 
tion does  not  on  Its  face  allege  the  petitioner 
had  been  awarded  a  preliminary  examina- 
tion, or,  as  we  take  it  that  his  preliminary 
examination  in  the  St  Louis  court  of  gen- 
eral sessions  amounted  to  the  same  thing, 
as  that  court  has  been  adjudged  an  uncon- 
stitutional tribunal. 

1.  As  to  the  first  ground,  to  wit  that  a 
prosecution  by  information  for  a  felony  is 
repugnant  to  the  fifth  amendment  to  the 
Constitution  of  the  United  States,  It  is  suf- 
ficient to  say  this  contention  has  been  met 
and  set  at  rest  by  the  adjudications  both  of 
the  Supreme  Court  of  the  United  States  and 
of  this  court.  In  Hurtado  v.  California,  110 
U.  S.  510,  4  Sup.  Ct  111,  292,  28  L.  Ed.  232, 
and  Hodgson  v.  Vermont  168  U.  S.  262,  18 
Sup.  Ct  80,  42  L.  Ed.  461,  it  was  expressly 
ruled  that  a  state  Constitution  authorizing 
the  prosecution  of  felonies  by  information 
as  well  as  by  indictment  was  not  a  denial  of 
due  process  of  law  within  the  meaning  of 
the  fourteenth  amendment  to  the  federal 
Constitution.  The  fifth  amendment  has  like- 
wise been  uniformly  construed  as  a  limita- 
tion only  upon  congressional  power,  and  not 
upon  the  power  of  the  several  states.  Bar- 
ron V.  Mayor  et  al.,  7  Pet  (U.  S.)  243,  8  L. 
Ed.  672.  The  amendment  of  section  12  of 
article  2  of  the  Constitution  of  Missouri  of 
1875,  provided  for  the  prosecution  of  felonies 
by  indictment  or  information  as  concurrent 
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remedies,  was  duly  adopted  by  the  people 
of  this  state  at  the  general  election  Novem- 
ber 8,  1900,  «nd  Is  a  part  of  the  organic  law 
of  this  state,  and  In  no  manner  Infringes  the 
Constitution  of  the  United  States  (Ann.  St 
1906,  p.  134).  State, V.  Jones,  168  Mo.  398, 
68  S.  W.  506;  State  t.  Kyle,  166  Mo.  287, 
65  S.  W.  763,  66  L.  R.  A.  115;  State  t. 
Parks,  166  Mo.  496,  65  S.  W.  1132. 

2.  The  complaint  in  the  plea  In  abatement, 
motion  to  quash,  and  demurrer  to  the  In- 
formation that  "the  information  fails  to  set 
out  the  fact  that  the  defendant  was  accorded 
or  given  a  preliminary  hearing  before  the  fil- 
ing of  the  information  by  the  circuit  attor- 
ney" Is  no  bar  to  the  prosecution  of  the  peti- 
tioner. The  writ  of  habeas  corpus  Is  not  a 
substitute  for  an  appeal  or  writ  of  error. 
Ex  parte  Clay,  98  Mo.  578,  11  S.  W.  998; 
Ex  parte  Mitchell,  104  Mo.  121,  16  S.  W. 
118.  24  Am.  St  Rep.  324.  The  circuit  court 
of  the  city  of  St  Louis  is  a  court  of  general 
criminal  Jurisdiction,  and  had  full  power  to 
pass  upon  the  sufficiency  of  the  plea  In 
abatement,  motion  to  quash,  and  demurrer 
In  this  case  and,  if  it  erred,  its  decision  can 
be  reviewed  and  corrected  on  appeal. 

The  grounds  upon  which  petitioner  seeks 
hl0  discharge  are  not  Jurisdictional,  but  go 
merely  to  the  regularity  of  the  preliminary 
proceedings  leading  to  his  arrest  and  the 
sufficiency  of  the  Information,  all  of  which 
can  be  determined  on  appeal  If  defendant 
feels  that  he  Is  aggrieved  by  the  Judgment 
of  that  court  We  have  no  hesitancy  In  hold- 
ing that  the  circuit  court  is  a  court  of  gen- 
eral Jurisdiction,  and  the  filing  of  an  In- 
formation and  the  prosecution  thereof  in 
said  court  Is  not  a  special  or  exceptional 
exercise  of  Jurisdiction,  In  which  all  the  pre- 
liminary steps  leading  up  to  the  prosecution 
must  be  affirmatively  shown  upon  the  face 
of  the  record  or  information.  The  according 
or  denial  of  the  preliminary  trial  provided 
by  the  statute  goes  only  to  the  regularity 
of  the  proceedings,  and  not  to  the  Jurisdic- 
tion of  the  circuit  court,  and  the  preliminary 
examination  may  be  waived  not  only  in  the 
justice's  court  or  other  examining  tribunal, 
but  at  the  time  he  is  required  to  plead  to 
the  Information,  and  If,  as  In  this  case.  It 
appears  he  pleads  the  general  issue  of  "not 
guilty,"  he  is  held  to  waive  It.  His  subse- 
quent recourse  to  pleas  In  abatement,  mo- 
tions to  quash,  and  demurrers  with  the  plea 
of  "not  guilty"  standing  will  not  even  con- 
vict the  trial  court  of  error,  which  is  the 
most  that  can  be  done,  even  if  the  court 
erred  In  requiring  him  to  proceed  without 
having  been  awarded  the  preliminary  trial 
vouchsafed  by  the  statuta  State  v.  Jeffries, 
handed  down  February  18,  1908  (not  yet 
officially  reported)  109  S.  W.  614;  Washburn 
V.  People,  10  Mich.  383;  State  v.  Bamett,  3 
Kan.  250,  87  Am.  Dec.  471. 

As  the  application  discloses  no  want  of 
Jurisdiction  In  the  circuit  court  to  hear  and 
determiqe  all  the  questions  raised  therein. 


and  as  this  court  under  a  writ  of  habeas 
corpus  had  no  power  to  Investigate  the  cor- 
rectness of  the  rulings  of  any  other  court  of 
competent  Jurisdiction  short  of  that  which 
is  Jurisdictional,  the  discharge  is  denied,  and 
the  prisoner  is  remanded  to  the  custody  of 
the  Jailer  of  the  city  of  St  Louis,  in  order 
that  his  trial  may  proceed  in  conformity  to 
law  in  the  circuit  court 
Discharge  denied. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


ELLIOTT  et  al.  v.  KANSAS  OITT. 

(Supreme  Court  of   Missouri,  DiTlsion  No.   2. 

March  31,  1908.) 

1.  Abatement  and  Bkvivai,  —  Death  of 
Plaintiff— AoriON  by  Wifb— Subvival  of 

EirSBAND. 

Rev.  St  1899,  i  96  (Ann.  St.  1906,  p.  369), 
provides  that  for  all  wrongs  done  the  property 
rights  of  interests  of  another,  for  which  an  ac- 
tion may  be  maintained  againet  the  wronKdoer, 
an  action  may  be  brouKht  by  the  person  injured, 
or,  after  his  death,  by  his  executor,  etc.,  and 
section  97  (page  370)  provides  that  the  preced- 
ing section  shall  not  apply  to  actions  on  the 
case  for  injuries  to  the  person  of  plaintiff,  etc. 
Plaintiff's  wife  was  injured  by  falling  on  a 
defective  sidewalk,  and  brought  an  action  in 
which  plaintiff  joined,  and  on  his  wife's  death 
plaintiff  attempted  to  continue  the  action.  Held 
that,  under  the  statute,  which  is  only  declara- 
tory of  the  common  law,  the  cau^e  of  action  did 
not  survive  the  wife's  death. 

2.  Husband  and  Wife— Actions— Right  of 
Action  by  Each— Pebsonai,  Injubies  to 
Wife. 

Upon  the  injury  of  plaintiff's  wife  by  de- 
fendant's negligence,  two  Independent  rights  of 
action  accrued ;  one  in  favor  of  the  husband  for 
loss  of  the  services  and  society  of  his  wife,  and 
for  expenses  necessarily  incurred,  and  the  other 
in  favor  of  the  wife  for  the  injuries  to  her  per- 
son, for  her  suffering,  etc.,  and  for  expenses  in- 
curred by  her. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §§  767,  768.] 

3.  Same  —  Pabties  —  Necessaby  Pasties  — 
JoiNDEB  OF  Husband — Necessity. 

Under  Rev.  St  1899,  {  4340  (Ann.  St  1906, 
p.  2382),  providing  that  any  persona!  property, 
including  rights  of  action  accruing  from  a  vio- 
lation of  a  wife's  personal  rights,  which  may 
have  come  to  her  during  coverture,  shall  be  un- 
der her  sole  control,  and  she  may.  in  her  own 
name,  institute  any  such  action  without  joining 
her  husband,  in  an  action  for  personal  injuries 
to  the  wife  the  husband  is  not  a  necessary  par- 
ty, and  could  not  maiatain  such  action  during 
the  wife's  lifetime,  and  the  wife  might  have  sued 
alone.  < 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty ;  Samuel  Davis,  Judge. 

Action  by  Mollle  Elliott  and  Charles  L.  El- 
liott against  Kansas  City.  From  an  order 
sustaining  a  motion  to  dismiss  and  abate 
the  action,  Charles  L.  Elliott  appeals.  Af- 
firmed. 

See  96  S.  W.  1023. 

L.  A.  Laughlln,  for  appellant.  E.  C.  Me- 
servey  and  W.  H.  H.  Piatt  tot  respondent 

BURGESS,  J.  This  Is  an  appeal  from  a 
judgment  holding  that  an  action  for  personal 
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Injuries  does  not  survive  plaintiff's  death. 
Plaintlfl  MolUe  Elliott,  a  married  woman,  on 
September  15,  1896,  brought  action  in  the  cir- 
cuit court  of  Jackson  county  against  the  de- 
fendant for  damages  for  personal  Injuries 
caused  by  a  fall  on  a  defective  sidewalk  In  de- 
fendant city,  the  trial  resulting  In  a  Judg- 
ment for  isOO  In  her  favor.  The  plaintiff 
brought  this  Judgment  on  a  writ  of  error  to 
this  court,  where  it  was  reversed  and  the 
cause  remanded.  174  Mo.  S94,  74  S.  W.  617. 
On  June  9,  1903,  an  amended  petition  was 
filed  in  said  circuit  court  by  MoUle  Elliott 
and  Charles  L.  Elliott,  her  husband,  and  the 
cause  was  transferred  by  change  of  venue  to 
the  circuit  court  of  Lafayette  county,  where, 
on  April  26, 1904,  plaintiff  recovered  Judgment 
against  the  defendant  for  $8,000.  Defendant 
appealed  to  this  court,  and  on  October  17, 
1906,  this  second  Judgment  was  reversed  and 
the  cause  remanded.  198  Mo.  593,  96  S.  W. 
1023,  6  L.  R.  A.  (N.  S.)  1082.  During  the 
pendency  of  the  appeal,  and  on  the  14th  day 
of  August,  1904,  Mollle  Elliott  died  from  the 
effects,  as  counsel  claims,  of  the  Injuries  caus- 
ed by  her  fall  on  the  sidewalk.  The  mandate 
of  this  court  was  filed  In  the  office  of  the 
clerk  of  the  Lafayette  circuit  court  on  Octo- 
ber 30, 1906.  At  the  April  term,  1907,  of  said 
circuit  court  the  defendant  filed  its  motions 
to  dismiss  and  abate  the  cause  on  account  of 
the  death  of  Mrs.  Elliott,  and  plaintiff  Charles 
L.  Elliott  filed  his  motion  for  leave  to  file  an 
amended  and  supplemental  petition.  At  the 
August  term,  1907,  of  said  court  the  motion 
of  plaintiff  Charles  L.  Elliott  was  overruled, 
and  the  motions  filed  by  defendant  to  dismiss 
and  abate  the  cause  were  sustained,  and  the 
court  rendered  Judgment  abating  the  cause. 
From  this  Judgment,  plaintiff  Charles  L.  El- 
liott appeals. 

The  question  before  us  for  decision  Is  as  to 
whether  this  action  for  personal  injuries  by 
Mollis  Elliott,  In  which  her  husband,  Charles 
L.  Elliott,  was  Joined  with  her,  survived  to 
him  upon  her  death  during  the  pendency  of 
the  suit.  That  such  an  action,  in  the  absence 
of  statutory  provision,  does  not  survive  Is, 
we  think,  well-settled  law.  Section  96,  Rev. 
St  1899  (Ann.  St  1906,  p.  369),  provides  that 
"for  all  wrongs  done  to  property,  rights  or 
Interests  of  another,  for  which  an  action  may 
be  maintained  against  the  wrongdoer,  such 
action  may  be  brought  by  the  person  injur- 
ed, or,  after  his  death,  by  his  executor  or  ad- 
ministrator, against  such  wrongdoer,  and,  aft- 
er his  death,  against  his  executor  or  adminis- 
trator, in  the  same  manner  and  with  like  ef- 
fect in  all  respects  as  actions  founded  upon 
contract"  Section  97  (page  870)  provides 
that  "the  preceding  section  shall  not  extend 
to  actions  for  slander,  libel,  assault  and  bat- 
tery or  false  imprisonment  nor  to  actions  on 
the  case  for  injuries  to  the  person  of  the 
plaintiff,"  etc.  It  is  perfectly  clear  that  the 
cause  of  action  which  existed  in  favor  of 
Mollle  Elliott  did  not  under  these  sections 


of  the  statute,  survive  to  her  husband,  and, 
as  none  existed  at  common  law,  her  cause  of 
action  did  not  survive  to  tiim  upon  her  death. 

It  is,  however,  suggested  in  behalf  of  the 
husband  that  as  he  is  a  coplaintiff  with  his 
wife  In  the  action  by  her  for  personal  injur- 
ies received  by  her,  and  as  she  died  from  the 
effects  of  the  injuries,  the  cause  of  action, 
at  her  death,  is  transmitted  to  him  by  opera- 
tion of  law,  and  he  can  continue  the  action 
as  surviving  plaintiff,  and  that  the  court 
should  not  insist  upon  the  technicality  of  re- 
quiring the  husband  to  bring  a  new  suit  when 
he  is  already  a  plaintiff  in  the  same  action. 
The  answer  to  this  contention  is  that  an  ac- 
tion for  personal  injuries  did  not  survive  at 
common  law,  and  the  statute  quoted  is  only 
declaratory  of  that  law.  Davis  v.  Morgan, 
97  Mo.  79,  10  S.  W.  881 ;  1  Cyc.  50.  In  Beck 
T.  Dowell,  Ex'r,  40  Mo.  App.  71,  the  plaintiff, 
a  minor,  prosecuted  her  suit  by  her  next 
friend  against  the  defendant  Zachariah  Har- 
ris for  assaulting  and  shooting  her  with  a 
pistol,  and  recovered  Judgment  against  him 
for  $750.  After  the  appeal  was  taken,  the 
defendant  died,  and  the  appeal  was  prosecut- 
ed In  the  name  of.  his  executor.  The  court 
said:  "If  the  Judgment  is  reversed,  the 
plaintiff  Is  remitted  to  her  original  claim, 
and,  as  that  claim  Is  one  for  injuries  to  ber 
person,  it  is  lost  forever.  Rev.  St  1879,  ft 
96,  97;  Stanley  v.  Blrcher's  Ex'r.  78  Mo.  247." 
The  question  of  survivorship  in  actions  for  per- 
sonal injuries  received  full  consideration  in 
the  recent  case  of  Bates  v.  Sylvester,  205  Mo. 
493,  104  S.  W.  73,  11  L.  R.  A.  (N.  S.)  1167, 
wherein  it  was  said :  "Indeed,  we  are  of  the 
opinion.  In  view  of  the  state  of  the  law  when 
sections  96  and  97  were  enacted,  it  was  the 
Intention  of  the  Legislature  to  provide  for 
the  survivor  by  and  against  personal  repre- 
sentatives of  actions  for  wrongs  to  properly 
rights  and  interest  only,  and  that  by  this 
enactment  without  more,  no  action  would  lie 
based  upon  the  death  of  a  human  being,  and 
no  right  of  action  for  tort  to  the  person  would 
survive  the  death  of  either  the  wronged  or 
the  wrongdoer." 

If  Mrs.  Elliott  was  injured  by  the  negli- 
gence of  the  defendant  and  she  was  at  the 
time  a  married  woman,  two  independent 
rights  of  action  accrued :  One  in  favor  of  the 
husband  for  loss  of  her  services  and  society, 
and  for  expenses  necessarily  incurred  in  and 
about  her  care  and  nursing  and  for  medical 
attention  (Smith  v.  St  Joseph,  65  Mo.  456,  17 
Am.  Rep.  660;  Furnish  v.  Railroad,  102  Mo. 
669,  15  S.  W.  315,  22  Am.  St  Rep.  800;  Wo- 
maeh  v.  St  Joseph,  201  Mo.  467,  100  S.  W. 
443,  10  L.  R.  A.  (N.  S.)  140) ;  the  other  in  fa- 
vor of  the  wife  for  the  Injuries  to  her  person, 
for  her  suffering,  pain,  and  anguish,  and  the 
expenses  by  herself  paid.  In  a  suit  by  the 
husband  for  loss  of  service  of  the  wife,  etc., 
the  wife  is  not  a  necessary  party;  nor  is  the 
husband  a  necessary  party  in  a  suit  by  the 
wife  for  personal  Injuries.    Plaintiff  Charles 
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li.  Elliott  has  no  Interest  In  the  prosecution 
of  this  suit  He  conld  never  have  maintained 
an  action  of  this  character  during  the  life  of 
his  wife,  and  hence  the  wife  might  have  sued 
aloAe.  SecUon  4340^  Rev.  St  1889  (Ann.  St 
1906,  p.  2382) ;  Womach  t.  St  Joseph,  supra. 
It  follows  that  no  error  was  committed  In 
sustaining  the  motion  to  dismiss  and  abate 
the  suit  The  judgment  is  affirmed.  All 
concur. 


BBTNOI/DS  T.  SCHADE  et  al. 

(St  Iiouis  Court  of  Appeals.    Missoari.    March 
81,  1908.) 

1.  BxcEPTiORS,  Bnx  of— Time  fob  Piunq— 
SnPiTLATiON  OP  Parties— Oedeb  op  Coubi. 

Under  Rev.  St  1899,  §  728,  (Ann.  St  1906, 
p.  720),  providing  that  the  bill  of  exceptions 
may  be  filed  during  the  term,  or  within  such 
time  thereafter  as  the  court  may  by  order  al- 
low, which  may  be  extended  by  the  court  or 
Judge  In  vacation,  or  within  the  time  the  parties 
may  thereafter  in  writing  agree  on,  which  agree- 
ment shall  be  filed  by  the  clerk  and  copied  into 
tile  tranicript  a  subsequent  order  of  tne  court 
or  Jndge  is  not  necessary  to  make  the  stipnla- 
tlon  of  the  parties  effective. 

2.  Samk— TncK  OP  FiUNo  Stipui.ation. 

The  stipulation  of  the  parties  extending  the 
time  for  filing  of  exception,  which  Rev.  St.  1899, 
I  728  (Ann.  St.  1906,  p.  720),  provides  merely 
shall  be  filed  by  the  clerk  and  copied  into  the 
transcript  while  required  to  be  entered  into 
before  expiration  of  the  time  for  filing  the  ex- 
ceptions as  previously  extended  by  the  court, 
need  not  be  filed  within  such  time. 

[lid.  Note.— For  cases  in  point  see  Cent.-  Dig. 
vol.  21,  BzceptiouB,  Bill  o^  }  64.] 

8.  Biixs  AND  Notes— Patxent— New  Notes. 
The  giving  of  a  new  note  with  security 
for  the  balance  due  on  a  note  does  not  operate 
as  a  payment  of  the  balance  and  extinguish  the 
old  note,  unless  it  is  so  understood  by  the  par- 
tics  at  the  time;  so  that  it  cannot  be  said  as 
matter  of  law  ^at  a  note  was  so  extinguish- 
ed, the  parties  testifying  that  the  new  note  and 
deed  of  trust  were  merely  intended  as  additional 
security,  and  that  the  payee  continued  to  hold 
the  old  note.  . 

[Ed.  Note. — For  cases  in  point,  s<>e  Cent  Dig. 
▼ol.  7,  Bills  and  Notes,  {{  1251-1256.] 

^  Evidence  —  Wbitinos— Pabol  Evidkhc^- 

NATDBX  or  LlABILITT. 

While,  where  H.  and  wife  execute  their 
note,  secured  by  deed  of  trust  on  his  land,  with 
nothing  therein  relative  to  the  one  or  the  other 
being  principal  or  surety,  they  are  both  pre- 
sumptively principals,  and  payment  of  the  note 
by  one  extinruishes  the  debt,  and  terminates  the 
power  of  sale  under  the  deed  of  trust,  yet  it 
may  be  shown  by  parol  that  the  one  making 
the  payment  and  taking  an  assignment  of  the 
deed  of  trust,  was  only  a  surety,  and  therefore 
entitled  to  have  the  property  sold  under  the  pow> 
er  in  the  deed  of  trust 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TO).  20,  Evidence,  {  1964.) 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County ;   Henry  C.  Riley,  Jndge. 

Suit  by  James  O.  Reynolds  against  W.  F. 
Schado  and  otbns  to  enjoin  sale  under  a 
deed  of  trust  Judgment  for  defendants. 
Plaintiff  appeals.    Reversed  and  remanded. 

Wilson  Cramer,  for  appellant  W.  H.  Mil- 
ler, for  respondents. 


NORTONI,  J.  Tl)e  first  question  relates  to 
an  extension  of  time  for  filing  the  bill  of  ex- 
ceptions. On  the  6th  day  of  September,  1905, 
and  during  the  term,  the  court  granted  plain- 
tifT  90  days  from  that  date  in  which  to  file  a 
bill  of  exceptions.  The  time  thus  granted 
would  expire  on  the  4th  day  of  December,  1005. 
During  that  time,  and  before  its  expiration, 
to  wit,  on  November  20th,  counsel  representing 
either  party  entered  into  a  stipulation  provid- 
ing that  plaintiff  should  have  additional  time 
for  the  filing  of  his  bill  of  exceptions,  which 
additional  time  should  expire  February  1, 
1006.  Although  this  stipulation  was  exe- 
cuted as  of  date  November  20,  1905,  plain- 
tlfTs  counsel  neglected  to  file  It  with  the 
clerk  until  December  18, 1006 ;  that  Is  to  say, 
although  executed  within  the  time  granted 
by  order  of  the  court  for  filing  the  bill  of  ex- 
ceptions, It  was  not  filed  until  after  that  time 
had  expired.  Respondent  makes  the  imlnt 
here  that  the  bill  of  exceptions  filed  In  the 
case  under  the  authority  thus  appearing 
should  be  stricken  from  the  files,  for  the  rea- 
son that  the  stipulation  was  not  filed  with  the 
clerk  on  or  before  December  4,  1905 — that  is, 
within  the  time  extended  by  the  order  of  the 
court— and,  further,  that  the  stipulation  by  It- 
self Is  Insufllclent  to  authorize  the  filing  of  the 
bill,  for  the  reason  no  order  by  the  judge  In 
vacation  was  entered  thereon.  It  is  said  the 
stipulation  must  ripen  Into  an  order  of  the 
court  in  term  or  an  order  of  the  Judge  In 
vacation.  It  is  very  true  that  the  stipula- 
tion providing  for  an  extension  of  time  In 
which  the  bill  of  exceptions  may  be  filed  is 
not  sufficient  of  itself  unless  it  had  been  pre- 
ceded by  an  order  of  the  court  first  extend- 
ing the  time ;  but,  after  the  court  has  grant- 
ed an  extension  of  time,  the  statute  then 
specifically  authorizes  the  parties  to  further 
extend  the  time  by  stipulation.  Such  Is  the 
express  provision  of  section  728,  Rev.  St  1899 
(section  728,  Mo.  Ann.  St  1906).  And  the  ques- 
tion has  been  iiolntedly  ruled  and  determined 
In  State  v.  Ryan,  120  Mo.  88,  22  S.  W.  486,  25 
S.  W.  361.  See,  also.  State  v.  Wyatt,  124 
Mo.  537,  27  S.  W.  1096.  Now,  in  this  case, 
the  court  had  first  extended  the  time  to 
December  4tb  by  an  order  of  record,  and  it 
was  therefore  entirely  competent  for  the  par- 
ties to  further  extend  the  same  by  agreement, 
as  contemplated  by  the  statute,  supra.  As  to 
the  proposition  that  an  order  of  the  court  in 
term  time,  or  the  judge  In  vacation  must  be 
entered  upon  such  stipulation,  or  as  suggest- 
ed by  counsel,  that  the  stipulation  must  rip- 
en Into  such  an  order,  the  question  has  been 
determined  by  the  judgment  of  our  court  of 
last  resort  adversely  to  the  argument  advanc- 
ed by  respondent.  In  State  v.  Hilterbrand, 
116  Mo.  643,  22  S.  W.  805,  it  will  be  observ- 
ed, by  reference  to  the  Attorney  General's 
brief,  that  the  Identical  argument  was  urged 
upon  the  Supreme  Court  The  time  had  been 
further  extended  by  stipulation  for  filing  the 
bill  of  exceptions  in  that  case,  and  no  order 
of  the  court  In  term  nor  of  the  judge  In  va- 


Digitized  by 


Google 


630 


109  SOUTHWESTERN  REPORTER. 


(Mo. 


cation  appeared  to  have  been  entered  In  af- 
firmance of  the  stipulation  on  file.  Notwlth- 
standing  the  argument  of  the  Attorney  Gen- 
eral mentioned,  In  the  opinion  given,  the 
court  said  such  was  an  erroneous  view  of  the 
statute;  that  it  was  entirely  competent  for 
the  parties  litigant  during  the  time  thereto- 
fore extended  by  the  court  to  further  extend 
the  time  for  filing  the  bill  by  stipulation  to 
that  efTect  The  import  of  the  ruling  mani- 
festly Is  that  no  order  of  the  court  In  term 
nor  of  the  judge  In  vacation  Is  essential  on 
such  stipulation  when  validly  entered  into 
between  parties  before  the  expiration  of  the 
time  theretofore  granted  for  filing  the  bill. 
And  so,  too,  it  appears  by  reference  to  the 
Attorney  General's  brief  in  connection  with 
the  opinion  of  the  court  In  State  v.  Wyatt, 
124  Mo.  537,  27  S.  W.  1096,  that  the  Identical 
question  was  urged  upon  the  Supreme  Court 
a  second  time,  and  repudiated  curtly,  and 
without  elalMration. 

As  to  the  proposition  that  the  stipulation 
must  not  only  be  entered  into  prior  to  the 
expiration  of  the  time  theretofore  extended 
for  the  filing  of  the  bill,  but  that  It  must  be 
filed  with  the  clerk  as  well  within  that  time, 
it  is  sufllcient  to  say  tliat  the  question  with 
respect  to  the  date  of  its  filing  has  been  rul- 
ed adversely  to  respondent's  argument  in 
Monarch  Rubber  Ck).  v.  Bunn,  78  Mo.  App.  55. 
The  statute  involved  was  construed  in  that 
case.  It  was  said  that,  while  the  statute  re- 
quires the  agreement  to  be  made  before  the 
time  granted  had  expired,  it  does  not  re- 
quire that  It  shall  be  filed  within  that  time. 
We  also  have  carefully  considered  the  stat- 
ute with  respect  to  this  matter,  and  feel  that 
the  Judgment  given  by  the  Kansas  City  Court 
of  Appeals  In  the  case  last  cited  Is  entirely 
sound.  Indeed,  there  Is  nothing  appearing 
in  section  728,  Rev.  St.  1899,  referred  to, 
which  requires  such  stipulation  to  be  filed 
prior  to  the  expiration  of  the  time  mention- 
ed. Indeed,  in  many  instances  such  stipu- 
lation Is  not  entered  Into  until  the  very  last 
day  of  the  time  granted,  it  not  appearing  un- 
til then  that  it  is  impossible  to  complete  the 
bill ;  and,  where  the  parties  are  far  removed 
from  the  office  of  the  clerk  In  which  the  stip- 
ulation should  be  filed,  the  wholesome  pur- 
pose of  the  statute  would  be  defeated  by  a 
construction  which  would  require  the  stipu- 
lation to  I>e  filed  within  the  time  mentioned. 
Authorities  are  cited  by  respondent  and  argu- 
ments submitted  In  support  of  the  proposi- 
tion that  it  must  l>e  exemplified  to  this  court 
by  the  record  proper,  or  the  abstract  thereof 
when  the  case  is  here  on  short  form,  aliunde 
the  bill  of  exceptions,  to  the  efTect  that  the 
several  extensions  for  filing  the  bill  were 
(Planted  each  before  the  last  preceding  exten- 
sion had  expired.  And,  indeed,  such  is  the 
well  settled  law.  The  argument  advance<l 
from  this  premise  is  that  there  must  t)e  an  or- 
der of  the  coturt  based  on  the  stipulation  men- 
tioned; otherwise  there  could  be  no  order 
or  abstract  thereof  shown  aliunde  the  bill  o{ 


exceptions  as  to  such  extension  of  time. 
We  are  persuaded  the  learned  counsel  lias 
overlooked  the  express  provisions  of  the  stat- 
ute (section  728,  supra)  with  respect  to  the 
stipulation  t>elng  considered.  Now,  while  it 
Is  true  that  stipulations,  like  motions,  are 
usually  preserved  in  the  bill  of  exceptions, 
which  ordinarily  is  the  proper  repository 
therefor,  it  seems  the  statute  (section  728), 
which  authorizes  the  stipulation  now  under 
consideration,  contemplates  that  it  shall  be 
treated  by  the  clerk  and  appellate  court  as 
part  of  the  record  in  the  cause,  for  It  makes 
no  provision  as  to  its  exemplification  on  ap- 
peal In  the  bill  of  exceptions,  while,  on  the 
other  hand,  it  expressly  provides  that  it 
"shall  be  filed  by  the  clerk  in  such  suit  and 
copied  into  the  transcript  of  record  when 
sent  to  the  Supreme  Court  or  Courts  of  Ap- 
peals." Learned  counsel  for  appellant  in  this 
case  has  set  the  stipulation  out  in  full  as 
parcel  of  his  abstract,  treating  it  as  the  stat- 
ute contemplates,  as  a  proper  paper  to  be 
incorporated  into  the  transcript  of  record. 
From  this  abstract  on  file  It  appears  clearly 
that  the  agreement  for  an  extension  of  time 
to  February  1,  1906,  was  made  on  Novemt>er 
20, 1905,  and  within  the  time  extended  by  the 
court,  which  expired  on  December  4th. 
These  facts  appearing,  the  record  Is  suffi- 
cient, even  though  the  stipulation  was  not 
filed  until  December  18,  1905,  and  after  the 
time  theretofore  extended  had  expired. 

The  suit  is  In  equity,  seeking  to  enjoin  the 
sale  of  certain  real  estate  advertised  under 
the  provisions  of  a  deed  of  trust  The  de- 
fendant Schade,  as  sherlCT  of  Cape  Girardeau 
county,  had  advertised  the  property  for  sale 
as  substituted  trustee  under  a  competent  pro- 
vision to  that  effect  In  the  deed.  It  Is  alleg- 
ed in  the  bin  that  the  debt  evidenced  by  the 
note,  described  and  secured  in  the  deed  of 
trust,  had  been  fully  paid  off  and  discharged 
prior  to  the  date  on  which  the  trustee  adver- 
tised the  property  for  sale,  and  that- the 
power  of  the  trustee  to  sell  thereunder  as 
for  default  in  payment  was  thereby  extin- 
guished. A  temporary  restraining  order  was 
issued  in  accordance  with  the  prayer  of  the 
bill.  Upon  a  hearing  of  the  case,  however, 
the  court  sustained  the  defendant's  motion  to 
that  effect  and  dissolved  the  Injunction. 
Plaintiff  appeals.  It  is  insisted  upon  the  part 
of  plaintiff  that  the  proof  showed  beyond  con- 
troversy the  debt  described  In  and  secured 
by  the  deed  of  trust  had  been  paid  prior  to 
the  advertisement  of  the  property,  and  the 
court  therefore  erred  In  refusing  to  decree 
the  injunction  perpetual.  A  proper  solution 
of  the  question  thus  presented  Involves  an 
examination  of  the  facts  in  proof  which  will 
be  stated  in  extenso.  On  the  13th  day  of 
January,  1896,  the  plaintiff  Reynolds  and  one 
Hempstead  were  tenants  In  common  of  a  cer- 
tain lot  of  ground  In  the  city  of  Cape  Girar- 
deau. Plaintiff  Reynolds  owned  a  three- 
fourths  interest  in  this  lot,  and  Hempstead  a 
one-fourth  Interest  thereia    On  that  day  Ben- 
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Jamln  R.  Hempstead  and  his  wife,  Bettle  D. 
Hempstead,  borrowed  $3,000  from  the  defend- 
ant Taylor,  and  executed  their  Joint  promls- 
■sory  note  therefor.  Contemporaneously  with 
this  transaction,  and  for  the  purpose  of  se- 
curing the  payment  of  said  note,  they  execut- 
-ed  a  certain  deed  of  trnst  on  their  one-fourth 
Interest  in  snch  lot  of  ground,  and  also  on 
certain  other  property  owned  by  them,  where- 
by they  conveyed  their  Interest  therein  to 
one  Faust,  as  trustee,  to  the  use  and  bene- 
fit to  defendant  Taylor,  the  holder  of  the 
note.  The  deed  of  trust  was  duly  recorded 
January  15,  1896.  A  few  months  thereafter 
the  plaintiff  Reynolds  Instituted  a  suit  In 
partition  against  his  co-tenant  Hempstead  to 
partition  the  lot  of  ground  mentioned.  Rey- 
nolds had  no  personal  knowledge  of  the  out- 
standing deed  of  trust  on  the  one-fourth  In- 
terest of  Hempstead,  and,  having  failed  to  ex- 
amine the  records  therefor,  the  trustee  there- 
in was  not  made  a  party  to  the  partition 
salt.  The  partition  suit  proceeded  to  Judg- 
ment, and  the  lot  was  so.d  by  the  sheriff. 
At  the  sheriff's  sale  In  partition,  plaintiff, 
Reynolds,  became  the  purchaser  of  the  entire 
Interest  in  the  lot;  that  is  to  say,  by  this 
purchase  he  succeeded  to  the  rights  of  Hemp- 
stead, as  well  as  his  own,  and  paid  the  pur- 
chase price  for  Hempstead's  one-fourth  in- 
terest to  the  sheriff  for  Hempstead — that  is 
to  say,  he  became  the  owner  of  Hempstead's 
one-fourth  Interest  In  the  lot,  subject  to  the 
outstanding  deed  of  trust  for  $3,000,  for  the 
use  and  benefit  of  defendant  Taylor ;  the 
trustee  is  that  instrument  not  having  been 
a  party  to  the  partition  suit  The  indebted- 
ness of  Hempstead  against  the  one-fourth  in- 
terest in  the  lot  continued  for  several  years, 
and  on  December  9,  1899,  Taylor,  the  holder 
of  the  note,  caused  the  property  other  than 
the  one-fourth  interest  in  the  lot  mentioned, 
and  included  in  the  deed  of  trust,  to  be  ad- 
vertised and  sold  to  satisfy  the  debt  secured 
thereunder.  At  this  sale  Mrs.  Bettle  D. 
Hempstead,  whose  name  appears  on  the  note 
with  that  of  her  husband,  became  the  pur- 
chaser at  the  price  of  $1,876.  This  amount 
was  paid  by  her  and  credited  upon  the  $3,000 
note,  leaving  a  balance  due  thereon  of  $1,342.- 
35,  which  after  the  sale  of  the  property  last 
above  mentioned  remained  secured  by  the 
deed  of  trust  on  the  one-fourth  Interest  of 
the  lot  only.  A  few  days  thereafter  Taylor 
demanded  other  and  additional  security  for 
the  amount  unpaid.  Hempstead  and  wife 
thereupon  executed  to  him  a  new  note  for 
$1,342.35,  and  a  new  deed  of  trust  covering 
the  property  which  Mrs.  Hempstead  had 
bought  in  a  few  days  before  at  the  trus- 
tee's sale,  and  included  therein  as  well  the 
one-fonrtb  Interest  in  the  lot  of  ground  men- 
tioned, which,  of  course,  they  no  longer  own- 
ed; their  interest  having  been  sold  out  un- 
der the  partition  Judgment  above  referred  to. 
While  plaintiff  and  others  say  that  Taylor 
told  tbem  the  $8,000  note  was  entirely  paid 


by  the  transaction,  whereby  Mrs.  Hempstead 
paid  Taylor  $1,875  and  executed  a  new  note 
and  deed  of  trust  for  $1,342.35,  Taylor  him- 
self and  Hempstead  insist  otherwise.  They 
say  that  the  $1,875  resulting  from  the  sale 
of  that  portion  of  the  property  under  the 
original  deed  of  trust,  other  than  the  one- 
fourth  Interest  in  the  lot,  was  credited  upon 
the  $3,000,  and  the  new  and  additional  note 
for  $1,342.35  and  deed  of  trust  given  on  the 
same  property,  three  days  thereafter,  was  In- 
tended, Instead  of  payment  of  the  balance 
due  on  the  $3,000  note  to  be  held  by  Taylor 
as  collateral  security,  for  the  payment  of  that 
amount,  which  then  remained  unpaid.  In 
view  of  this  evidence,  it  Is  certain  the  court 
cannot  declare  conclusively  as  a  matter  of 
law  that  the  taking  of  the  note  operated  as  a 
payment  of  the  balance  due,  and  extinguish- 
ed the  old  note,  as  appellant's  counsel  Insist 
should  be  done ;  for  it  is  settled  that  such  a 
result  does  not  follow  unless  it  is  understood 
and  agreed  between  the  parties  at  the  time 
that  the  transaction  by  which  the  new  note 
is  given  shall  operate  payment  of  the  pre- 
existing debt.  Sturdevant  Bank  v.  Peter- 
man,  21  Mo.  App.  612.  Both  Taylor  and 
Hempstead  maintain  that  the  old  note  was 
not  paid,  that  the  new  note  and  deed  of  trust 
was  to  be  held  by  Taylor  as  collateral  to  the 
old  note,  and  that  he  continued  to  hold  the 
old  note  as  Its  owner.  They  say  Mrs.  Hemp- 
stead paid  Taylor  thereafter  $500  on  the  old 
note  at  one  time,  and  finally,  on  July  6,  1904. 
paid  the  amount  of  principal  and  Interest 
then  due,  and  that  he  indorsed  or  assigned 
the  $3,000  note  to  her  without  recourse  on 
him,  and  surrendered  the  $1,342.35  note  and 
deed  of  trust  which  he  held  as  collateral. 
Their  evidence  tends  to  prove  that  by  these 
transactions  Mrs.  Hempstead  became  the  eq- 
uitable owner  at  leasf  of  the  $3,000  note,  and 
was  such  owner  at  the  date  the  property  was 
advertised  for  sale  a  few  weeks  thereafter, 
when  this  suit  was  directed  against  it  The 
plaintiff  Insists  upon  this  proof  that  the  court 
should  have  given  Judgment  for  blm,  and  per- 
petually enjoined  the  sale  under  the  deed  of 
trust.  The  argument  advanced  is  that,  even 
though  the  payment  of  the  $1,875  and  the  ex- 
ecution of  the  $1,342.35  note  and  deed  of  trust 
in  December,  1899,  did  not  operate  an  ex- 
tinguishment of  the  original  debt  described 
in  the  deed  of  trust,  the  payment  of  the  bal- 
ance due  by  Mrs.  Hempstead,  one  of  the  joint 
makers  of  the  note,  on  July  6,  1904,  was  in 
fact  payment, of  the  last  vestige  of  the  or- 
iginal indebtedness  to  Taylor,  and  operated 
to  its  entire  extinguishment  as  a  matter  of 
law.  It  is  true  this  act  did  discharge  the 
indebtedness  to  Taylor,  who  says  It  was  not 
a  payment,  however ;  that  while  it  discharg- 
ed the  debt,  in  so  far  as  be  was  concerned, 
be  assigned  the  note  to  Mrs.  Hempstead. 
It  is  no  doubt  true  as  between  those  having 
notice  thereof  the  payment  of  the  debt  de- 
scribed in  the  deed  of  trust  will  operate  to 
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eztlngnlsb  the  power  of  the  tnistee  to  sell 
the  land  ao  as  to  defeat  the  title  attempted 
to  be  conveyed  by  blm  tbereunder ;  tbat  is  to 
say,  the  extinguishment  of  the  debt  extin- 
guishes the  power  of  sale  to  enforce  its  pay- 
ment. Wells  T.  Bates,  154  Mo.  291,  55  S.  W. 
255.  And  It  is  no  doubt  true  as  a  general 
proposition  of  law  tbat  the  payment  of  the 
debt  or  obligation  by  one  of  the  Joint  debtors 
is  an  extinguishment  of  the  debt  or  note. 
Williams  T.  Oerber,  75  Mo.  App.  18;  2  Par- 
sons on  Bills  &  Notes,  p.  287 ;  4  Am.  ft  Bng. 
Bnc.  Law  (2d  Bd.)  497. 

The  $3,000  note  is  signed  by  Benjamin  R. 
Hempstead  and  Bettie  D.  Hempstead.  Noth- 
ing appears  on  its  face  Indicating  whether  one 
or  the  other  of  these  signers  were  principals 
or  sureties.  Firan  the  fact  that  nothing  ap- 
pears to  the  contrary,  It  imports  a  Joint  obli- 
gation in  which  both  Hempstead  and  his  wife 
are  principals.  For  the  converse  of  the  prop- 
osition, see  Reissaus  v.  Whites  (Mo.  App.) 
106  8.  W.  603.  In  this  view  of  the  case,  the 
payment  of  the  balance  due  on  July  6,  1904, 
by  Mrs.  Hempstead,  no  doubt  operated  an 
extinguishment  of  the  debt  secured  In  the  or- 
Igflnal  deed  of  trust,  and  thereby  terminated 
the  i)ower  given  In  the  deed  to  sell  for  default 
in  Its  payment  If  such  appeared  to  be  the 
whole  case,  it  would  be  entirely  proper  to  give 
Judgment  here,  remanding  the  cause  with  di- 
rections to  enjoin  the  sale.  The  mere  fact 
that  the  note  on  its  face  imports  a  joint  under- 
taking In  which  both  of  the  Hempsteads  are 
principal  parties  is  not  conclusive  upon  them, 
however.  If  either  one  be  a  surety  for  the  oth- 
er; that  is  to  say.  If  In  truth  one  was  the  prin- 
cipal debtor  and  the  other  the  surety.  While 
it  is  usually  the  province  of  the  court  to  de- 
clare the  legal  effect  of  a  written  instrument 
in  evidence,  and  It  is  likewise  true  that  the 
general  policy  of  the  law  forbids  the  reception 
of  oral  testimony  to  vary  or  alter  the  terms  of 
a  writing,  these  rules  do  not  preclude  the  in- 
troduction of  parol  to  explain  the  relationship 
of  parties  to  an  undertaking  for  the  purpose 
of  determining  the  equities  which  should  ob- 
tain between  those  whose  names  are  afibed  to 
the  instrument.  The  doctrine  is  that  parol  ev- 
idence may  be  received  both  In  equity  and  at 
law  for  the  purpose  of  establishing  that  one 
or  more  who  appear  to  be  joint  makers  signed 
the  instrument  as  surety  or  sureties  for  the 
other.  It  proceeds  upon  the  theory  that  sure- 
tyship Is  a  fact  collateral  to  the  contract, 
rather  than  a  part  of  it,  and  may  therefore  be 
shown  ore  tenua.  27  Am.  &  Kng.  Enc.  Law 
(2d  Bd.)  pp.  434-^6 ;  Brandt  on  Suretyship  (3d 
Bd.)  I  251.  And  unless  to  do  so  contradicts 
the  express  terms  of  the  instrument,  which  is 
forbidden  (McMillan  v.  Parkell,  64  Mo.  286), 
one  8n[>earlng  on  the  face  of  the  note  as  mak- 
er, as  in  the  case  at  bar,  may  show  by  parol 
that  he  or  she  is  in  fact  a  surety.  Scott  v. 
Bailey,  28  Mo.  140;  Mechanics'  Bank  v. 
Wright.  58  Mo.  158;  Coats  v.  Swindle,  55  Mo. 
31;    CVHoweU  v.  Kirk,  41  Mo.  App.  823;   27 


Am.  A  Bug.  Btac.  Lew  (2d  Bd.)  pp.  434-436; 
Brandt  on  Suretyslilp  (3d  Bd.)  |  38.  And  so, 
where  the  wife's  property  Is  mortgaged  for 
the  debt  of  her  husband,  the  wife  may  show 
that  the  debt  secured  was  that  of  the  hus- 
band, for  which  she  and  her  property  stood  as 
surety,  and  thus  avail  herself  of  the  rights 
and  equities  which  obtain  with  respect  to  that 
relation.  Brandt  on  Suretyship  ^  Bd.)  {  44; 
Barrett  v.  Davis,  104  Mo.  549,  16  S.  W.  377; 
27  Am.  Bng.  Bnc.  Law  (2d  Bd.)  223,  224^ 

Now  it  appears  from  the  record  the  defend- 
ant sought  to  prove  that  tlie  |3,(XX)  debt  se- 
cured by  the  deed  of  trust  was  the  debt  of  the 
husband,  Benjamin  R.  Hempstead,  that  his 
wife  Bettie  D.  Hempstead  was  surety  therefor 
only,  and  that  she  paid  the  same  as  his  surety 
and  took  an  assignment  th»eof.  On  objection 
of  plaintiff,  the  court  rejected  this  evidence. 
This  proof  should  have  been  received.  On 
the  question  thus  sought  to  be  elucidated 
depends  the  proper  solution  of  the  controver- 
sy; for,  If  Mrs.  Hempstead  paid  the  note  as 
surety  for  hw  husband,  the  security  held  by 
the  creditor  Taylor  Inured  to  her  ben^t  as  a 
matter  of  course,  and  she  was  then  entitled 
to  be  subrogated  to  his  rights  In  the  deed  of 
trust  and  to  reimburse  herself  by  the  sale  of 
these  securities;  that  is,  by  a  sale  of  the  lot 
under  the  provisions  of  thu  deed  of  trust.  Al- 
though payment  by  the  surety  may  have  ex- 
tinguished the  debt  so  as  to  preclude  action 
at  law  looking  to  reimbursement  of  the  surety 
on  the  original  obligation,  without  more  (Wil- 
liams y.  Gerber,  75  Mo.  App.  18;  Hull  v.  Sher^ 
wood,  69  Mo.  172;  Bank  of  Warren  County 
V.  Kemble,  61  Mo.  App.  215;  McDaniel  v. 
Lee,  37  Mo.  204;  Harper  v.  Rosenberger,  66 
Mo.  App.  388),  there  can  be  no  doubt  tm  to  tbe 
equitable  principle  available  to  preserve  her 
rights;  and,  indeed,  the  doctrine  in.Mlssoarl 
Is  that  upon  the  surety  paying  the  debt  of  the 
principal,  under  such  circumstances,  while  It 
extinguishes  the  debt,  In  so  far  as  the  creditor 
is  concerned.  It  operates  as  an  equitable  as- 
signment, not  only  of  the  securities,  but  of  the 
debt  as  well  to  the  paying  surety,  when  such 
appears  to  be  the  intention  of  the  parties. 
Berthold  v.  Berthold,  46  Mo.  6S7;  Helm 
Brewing  Co.  v.  Jordan,  110  Mo.  App.  286,  85 
S.  W.  927;  Fumold  v.  Bank,  44  Mo.  336; 
Benne  v.  Schnecko,  100  Mo.  250,  257,  13  a  W. 
82;  Campbdl  v.  Pope,  96  Mo.  468,  10  S.  W. 
187;  Seely's  Adm'r  v.  Beck,  42  Mo.  143;  Mc- 
Cune  V.  Belt,  38  Mo.  281;  Miller  v.  Wood- 
ward, 8  Mo.  169;  Harper  v.  Kemtrie,  65  Mo. 
App.  615;  Harper  v.  Rosenberger,  56  Mo. 
App. -388;  George  v.  Sommervtlle,  158  Mo. 
7,  64  8.  W.  491 ;  Schell  City  Bank  y.  Reed, 
54  Mo.  App.  94;  Kingman  Co.  v.  Cornell,  etc., 
160  Mo.  282,  61  S.  W.  727;  27  Am.  &  Eng. 
Bnc.  Law  (2d  Bd.)  pp.  218,  214,  206-210; 
Brandt  on  Suretyship  (3d  Bd.)  H  846,  347. 
Now  this  is  a  proceeding  In  equity.  The 
court  had  jurisdiction  to  administer  complete 
relief;  and,  if  no  more  appeared  than  that 
Mrs.  Hempstead  paid  the  debt  as  surety  for 
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her  bnsband,  the  court  could  have  ordered  the 
pleadings  amended  and  administered  such  re- 
lief looking  to  the  protection  of  her  rights  as 
was  compatible  with  the  equities  of  the  case. 
It  appears,  however,  that  upon  paying  the 
note  Mrs.  Hempstead  caused  the  same  and  the 
deed  of  trust  incident  thereto  to  be  assigned 
to  her.  Now  such  was  entirely  competent 
The  mere  fact  that  she  was  surety  would  not 
pre<dade  her  right  to  a  valid  assignment  of 
the  note,  to  the  end  that  she  might  mforce 
the  security  Identically  as  the  creditor  could. 
This  proposition  is  certainly  true,  even  though 
she  did  not  take  the  legal  title  to  the  note  In 
the  sense  essential  to  the  maintenance  of  a 
suit  at  law  on  the  original  obligation.  As  to 
that,  she  was  competent  to  receive  at  least 
an  equitable  title  to  the  note  and  deed  of 
trust  on  the  theory  that  the  lands  conveyed 
In  the  deed  of  trust  Is  the  primary  fund  to  be 
employed  In  the  payment  of  the  debt,  and  the 
equitable  title  Is  si^cient  to  sustain  her  right 
In  the  present  controvo^;  that  is  to  say,  as 
the  equitable  owner  of  the  debt,  It  was  com- 
petent for  her  to  enforce  the  security  by  caus- 
ing the  trustee  to  sell  the  l^al  title  to  the 
lands  under  the  provisions  of  the  deed  of 
tmst  Indeed,  as  said  before,  while  payment 
by  her  operated  to  extinguish  the  debt  in  so 
far  as  Taylor,  the  creditor,  was  concerned,  it 
did  not  extinguish  the  debt  so  as  to  defeat 
Bach  equities  and  rights  which  Inured  to  her 
as  Incident  to  the  relation  of  surety.  It  is 
well  settled  that,  under  such  circumstances,  a 
valid  assignment  of  the  debt  and  security 
may  be  made  by  the  creditor  to  the  surety 
when  such  ia  the  intention  of  the  parties,  and 
that  such  securities  may  be  enforced  by  fore- 
closure sale  or  otherwise  on  the  part  of  the 
surety,  identically  as  a  creditor  could  have  en- 
fcvced  them.  Lewis  v.  Palmer,  28  N.  T.  271; 
Norton  V.  Soule,  2  Oreenl.  (Me.)  341;  Beaver 
V.  Blanker,  94  111.  175;  Brown  v.  Kirk,  20  Mo. 
Ak>.  624;  Orrlck  v.  Durham,  79  Mo.  175, 180; 
Schell  City  Bank  v.  Reed,  54  Mo.  App.  94,  97; 
Brandt  on  Suretyship  (3d  Ed.)  |  347.  It  there- 
fore ajypears  that,  If  Mrs.  Hempstead  was  a 
principal  debtor,  the  payment  by  her  extin- 
guished the  debt  and  thereby  terminated  the 
power  of  sale  in  the  deed  of  trust  This  being 
true,  the  sale  should  have  been  enjoined.  If, 
on  the  other  hand,  Mrs.  Hempstead  was  sure- 
ty and  paid  the  note  as  i^cb,  taking  an  assign- 
ment of  the  debt  and  securities,  she  was  enti- 
tled to  enforce  the  provisions  of  the  deed  of 
trust  by  selling  the  property  through  the  ofiSce 
of  the  trustee  at  public  vendue,  Identically  as 
the  creditor  Taylor,  or  any  other  holder  of 
the  note  for  value,  could  have  done. 

To  t^ie  end  that  the  court  may  hear  the 
evidence  and  determine  the  question  of  sure- 
tyship Involved,  together  with  the  other  phas- 
es of  the  controversy  the  judgment  will  be  re- 
versed and  the  cause  remanded.  It  Is  so 
ordered. 

BI<ANI>,  P.  J.,  and  GOODE,  J.,  concur. 


SEniFUB  V.  SCHWABZ  et  al. 

(St.  Loals  Court  of  Appeals.    Missouri.    March 
3,  1908.    Rehearing  Denied  March  31, 1908.) 

1.  Yerdob  and  FiTscHASKB— Bona  E^dx  Pirn- 
CHASES— Noticb^Recokdino  Dekds. 

Under  Rev.  St  1899,  {  924  (Ann.  St  1906, 
p.  846),  providing  that  the  recording  of  a  deed 
imports  notice  to  all  persons  of  the  contents 
thereof,  the  recording  of  a  deed  containing  cove- 
nants restricting  the  use  of  the  premises  gave 
notice  of  such  restrictions  to  defendant,  a  pur- 
chaser from  the  grantee,  though  no  mention  of 
the  restrictions  was  made  in  the  deed  to  de- 
fendant 

2.  Covenants— Rbstsainino   Use  or   Pbeii- 
ISES— Actions  fob  Breach. 

Where,  in  a  suit  for  the  violation  of  a  cove- 
nant in  a  deed  limiting  the  use  of  the  premises, 
it  appeared  that  the  owner  platted  a  tract  of 
land  into  lots,  including  the  premises  in  ques- 
tion, and  that  conveyances  of  lots  were  by  deed 
containing  a  similar  covenant  the  exclusion  of 
evidence  with  respect  to  the  owner  subsequently 
platting  another  tract  and  conveying  lots  there- 
m  by  deeds  containing  different  covenants  was 
not  erroneous. 

8.  Same— CoNSTBucnoN— "Business." 

A  covenant  in  a  deed  conveying  a  lot  that 
but  one  building  shall  be  erected  thereon  for 
the  exclusive  use  of  a  private  residence,  and 
that  the  lot  shall  not  be  "used  or  occupied  for 
trade  or  business  of  any  kind  whatever,"  pro- 
hibits, during  the  life  of  the  covenant  the  owner 
from  maintaining  a  physician's  office  on  the 
premises  and  there  receiving  and  treating  pa- 
tients, since  the  word  "business,"  defined  as 
that  which  busies  one,  or  that  which  engages 
his  time,  attention,  or  labor,  as  Us  principal 
concern  or  any  particular  occuiMition  or  employ- 
ment engaged  in  for  livelihood  or  gahi,  as  trade, 
art  or  profession,  includes  the  practice  of  medi- 
cine. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  915-828:  roL  8,  pp. 
7593-7594,] 

Appeal  from  St  Louis  Olicnlt  Oonrt,  Hor- 
atio D.  Wood,  Judge. 

Action  by  Mary  H.  Semple  against  Henry 
Schwan  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Modified  and 
rendered. 

Joseph  Scott  Follerton,  now  deceased.  In 
his  lifetime  owned  a  tract  of  land  In  the  city 
of  St  Louis,  stretching  from  Boyle  to  Taylor 
avenue  for  about  2,090  feet  bounded  on  the 
north  by  a  line  parallel  with  Olive  street 
and  distant  therefrom  155  feet,  on  the  south 
by  McPherson  avenue,  on  the  east  by  Boyle 
avenue,  and  on  the  west  by  Taylor  avenue. 
The  strip  Is  bisected  In  nearly  equal  parts 
by  Newstead  avenue,  60  feet  wide,  running 
north  and  south.  Fullerton  laid  off  said 
tract,  and  platted  the  same  as  a  subdivision 
of  the  city  of  St  Louis,  which  platted  sub- 
division was  duly  executed  by  him  on  Sep- 
tember 21,  1891,  and  was  recorded  In  the 
office  of  the  recorder  of  deeds  of  said  city. 
In  laying  off  said  subdivision,  Fullerton  laid 
off  a  street  and  two  alleys  running  east  and 
west  through  said  tract,  and  parallel  with 
Olive  street  The  street  was  designated  on 
the  plat  of  the  subdivision  as  "Fullerton's 
Westminster  Place."     The  street  Is  70  feet 
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wide;  the  nortb  line  being  314  feet  from 
Olive  street  The  alleys  are  15  feet  wide. 
The  south  line  of  the  alley  north  of  the  street 
is  151  feet  from  the  street,  and  the  north  line 
of  the  alley  south  of  the  street  is  145  feel? 
from  the  street.  In  laying  out  said  subdivi- 
sion, Fullerton  subdivided  so  much  of  said 
land  as  fronted  north  and  south  on  "Fuller- 
ton's  Westminster  Place,"  and  as  laid  be- 
tween said  street  and  said  alleys,  into  build- 
ing lots.  The  lots  as  laid  out  and  platted 
run  north  and  south  between  parallel  lines, 
and  front  ton  "Fullerton's  Westminster 
Place."  They  run  back  to  the  alleys  and  are 
60  feet  wide,  except  the  corner  lots,  which 
are  80  feet  wide.  So  much  of  the  tract  as  lies 
between  the  south  line  of  the  south  alley  and 
McPherson  avenue,  Fullerton  did  not  divide 
Into  building  lots  until  the  year  1896,  when 
he  subdivided  it  into  lots,  fronting  them  on 
McPherson  avenue,  and  designated  the  sab- 
'dlvlslon  as  "Fullerton's  Second  Westminster 
Addition,  in  City  Blocks  4580S.  4581S."  To 
make  the  property  in  Fullerton's  First  sub- 
'division,  fronting  on  "Fullerton's  Westmin- 
ster Place,"  a  flrst-class,  high-priced,  exclu- 
sive residence  place,  Fullerton  spent  large 
sums  of  money  in  grading,  shaping,  and  oth- 
«rwlse  improving  the  property,  and  imposed 
on  each  lot  fronting  on  said  "Fullerton's 
Westminster  Place"  uniform  easements,  cov- 
'enants,  and  restrictions  as  to  the  mode,  man- 
ner, and  purpose  of  using  said  lots,  which 
restrictions  were  to  continue  for  the  period 
of  25  years,  and  adopted  a  form  of  deed  for 
-the  conveyance  of  each  of  said  lots,  contain- 
ing said  uniform  easements,  restrictions,  etc. 
With  few  exceptions  all  of  the  lots  in  said 
eubdlvlslon  have  been  sold  by  Fullerton,  or 
his  testamentary  trustee,  and  the  purchasers 
have  improved  them  by  the  erection  thereon 
-of  expensive  and  sightly  residences.  The 
■covenants  and  restrictions  contained  In  th»! 
uniform  deed  adopted  and  used  by  Fullerton 
In  his  lifetime,  and  by  his  testamentary  trus- 
tee since  his  death,  that  are  pertinent  to  the 
issues  in  this  case  are  as  follows:  "But  one 
building  shall  be  erected  or  placed  upon  said 
lot,  and  such  buildings  shall  never  be  used 
or  occupied  for  any  purpose  except  for  that 
Of  private  residence  exclusively ;  nor  shall 
any  part  or  portion  thereof  ever  be  used  or 
occupied  except  solely  as  a  residence;  nor 
shall  any  such  building  be  arranged  or  ever 
used  or  occupied  as  flats;  nor  shall  said  lot 
or  any  part  thereof  ever  be  used  or  occupied 
for  trade  or  business  of  any  kind  whatever." 
On  or  about  April  !„  1893,  Fullerton  sold 
to  William  G.  Boyd  lot  No.  18  upon  the  plat 
of  "Fullerton's  Westminster  Place  addition," 
fronting  80  feet  on  the  north  line  of  Fuller- 
ton's  Westminster  Place,  and  running  back 
to  the  alley,  and  conveyed  the  same  to  Boyd 
by  a  deed  containing  the  covenants  and  re- 
strictions above  set  out.  This  deed  was  duly 
recorded  in  the  recorder's  office  of  the  city 
of  St  Louis  on  April  1,  1893.    The  deed  re- 


cites that  said  Boyd  accepted  it  subject  to 
the  aforesaid  easements  and  restrictions,  and 
covenanted  therein  with  said  Fullerton,  his 
successors  and  assigns,  that  be,  his  heirs  and 
assigns,  should  forever  faithfully  observe 
and  perform  said  several  restrictions  and  con- 
ditions, and  each  of  them,  and  if  he  (the  said 
Boyd),  or  any  person  claiming  under  him, 
should  at  any  time  violate  or  attempt  to 
violate,  or  should  omit  to  perform  or  to  ob- 
serve, any  of  the  foregoing  restrictions  and 
conditions,  it  should  be  lawful  for  any  person 
owning  a  lot  in  "Fullerton's  Westminster 
Place  addition,"  which  should  be  subject  to 
the  same  restrictions  or  conditions  in  re- 
spect to  which  default  should  be  made,  to 
institute  and  prosecute  appropriate  proceed- 
ings in  law  and  equity  for  the  wrong  done 
or  attempted,  and  the  said  Fullerton  cove- 
nanted with  the  said  Boyd,  his  heirs  and  as- 
signs, that  he  (the  grantor)  would  not  at  any 
time  thereafter  convey  or  otherwise  dispose 
of  any  lot  in  "Fullerton's  Westminster  Place 
addition,"  except  upon  and  subject  to  such 
restrictions  and  conditions  as  hereinbefore 
mentioned,  and  such  as  were  common  to  all 
the  lots  in  said  subdivision.  Boyd  did  not 
build  on  the  lot,  but,  on  the  14th  day  of 
August,  1901,  for  a  consideration  of  $13,000. 
conveyed  the  same  to  defendant  J.  Laura 
Schwarz  by  general  warranty  deed.  (No  men- 
tion of  any  restrictions  is  made  in  this  deed.) 
J.  Laura  Schwarz  and  her  husband,  Henry 
Schwarz,  acting  together,  had  a  dwelling 
erected  on  the  lot  at  a  cost  of  $26,000.  De- 
fendant Henry  Schwarz  Is  a  practicing  pliy- 
slclan  and  a  "lecturer  in  the  Medical  Depart- 
ment of  Washington  University.  His  prac- 
tice is  confined  principally  to  obstetrics  and 
the  diseases  of  women.  Both  defendants  ap- 
proved the  plan  of  the  house.  The  lot  is  a 
comer  lot,  and  the  house  fronts  on  "Fuller- 
ton's  Westminster  Place,"  and  the  main  or 
family  entrance  is  from  this  street  There 
is  also  a  side  entrance  on  Newstead  avenue 
to  a  room  of  the  residence  that  was  planned 
and  set  apart  by  defendants  as  a  reception 
room  for  all  persons  who  might  call  at  the 
residence  to  consult  Dr.  Schwarz  profession- 
ally, and  on  the  street  door  of  this  room  Is 
tacked  a  card  or  doorplate,  with  the  name 
"Dr.  Schwarz"  thereon;  and  at  the  curb 
Immediately  in  front  of  the  entrance  to  this 
room  Is  a  carriage  step,  with  Dr.  Schwarz's 
name  cut  on  it  Plaintiff  acquired  lot  No.  2, 
in  the  subdivision  fronting  on  "Fullerton's 
Westminster  Place"  (the  second  lot  west  of 
Newstead  avenue),  and  In  1892  erected  an 
expensive  dwelling  thereon,  which  she  has 
ever  since  and  now  occupies  as  a  residence. 
The  suit  is  to  enjoin  defendants  from  main- 
taining and  using  any  part  of  their  residence 
for  the  reception  and  treatment  of  patients 
by  Dr.  Schwarz.  The  petition  alleges  that 
defendants  are  violating  the  covenants  in 
the  Boyd  deed  by  the  use  of  their  residence 
as  a  doctor's  office  and  by  the  reception  and 
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treatment  of  patients  therein.  The  answer 
denies  that  the  use  which  defendants  are 
making  of  their  property  violates  said  re- 
strictions, and  pleads  In  estoppel  sundry  tIo- 
latlons  of  the  restrictions  and  covenants, 
tn  which  violations  it  Is  alleged  plaintiff  and 
all  other  owners  of  lots  in  said  subdivision 
have  long  acquiesced.  The  Judgment  of  the 
circuit  court  was  that  defendants  be  en- 
Joined  from  using  any  part  of  their  dwelling 
for  the  purpose  of  receiving  and  treating 
sick  people  therein.  From  this  Judgment  de- 
fendants appealed. 

Dr.  Schwarz  was  Introduced  as  a  witness 
by  plaintiff.  He  testified  that  he  was  a  lec- 
turer on  obstetrics  in  the  Medical  Depart- 
ment of  Washington  University;  that  he 
kept  a  free  clinic  for  women  from  11  o'clock 
a.  m.  to  12  M.,  Mondays,  Wednesdays,  and 
Fridays,  on  Locust  street,  and  that  his  sur- 
gical operations  were  performed  at  St.  An- 
drew's Hospital  and  St.  Luke's  Hospital;  that 
he  had  no  office;  that  he  had  been  in  prac- 
tice in  St  Louis  for  20  years,  and  was 
called  to  see  patients  at  all  hours  of  the  day 
and  night;  that  In  his  20  years'  experience  as 
a  physician  he  had  found  it  Impossible  to 
prevent  patients  calling  to  see  blm  at  his 
home  at  all  hours  when  it  was  expected  he 
could  be  found  there,  and  that  his  experience 
In  this  respect  was  not  different  from  that  of 
other  physicians  In  the  city  of  St.  Louis  hav- 
ing an  extensive  practice;  that  the  privacy 
and  peace  of  his  family  were  disturbed  be- 
fore moving  into  his  present  residence  by  the 
frequent  calls  of  patients  to  see  him,  and  for 
the  purpose  of  securing  the  privacy  and 
peace  of  his  family  be  and  his  wife  planned 
the  room  fronting  on  Newstead  avenue  as  a 
reception  room  for  such  patients  as  would 
call  at  the  residence;  that  he  saw  patients  In 
this  room  from  2  to.  4  o'clock  -p.  m.  of  each 
week  day,  and  gave  his  patients  to  under- 
stand that  he  could  be  seen  there  during 
these  hours,  and  an  average  of  about  five 
persons  per  day  called  and  were  received  in 
this  room;  that  he  performed  no  operations 
at  his  residence,  but  simply  diagnosed  a  case, 
and  if  an  operation  was  necessary  made  an 
appointment  with  the  patient  to  perform  it 
at  one  of  the  hospitals.  Charles  C.  Nichols, 
Stephen  F.  Qulnette,  Eugene  Hyke,  and  Rob- 
ert Rutledge,  all  experienced  real  estate  bro- 
kers in  the  city  of  St.  Louis  and  acquainted 
with  "Fullerton's  Westminster  Place,"  testi- 
fied that  In  their  opinion  the  use  Dr. 
Schwarz  was  making  of  his  residence  sub- 
stantially lowered  the  value  of  plaintiff's  prop- 
erty. James  M.  Carpenter,  Adam  Boeck,  and 
John  R.  Laughltn,  experienced  real  estate  men 
in  St  Louis  and  acquainted  with  "Fullerton's 
Westminster  Place,"  testified  they  did  not 
think  the  use  Dr.  Schwarz  was  making  of 
his  residence  depreciated  the  value  of  plain- 
tlfTs  property  tn  the  least.  For  defendants 
the  evidence  tends  to  show  that  It  is  practi- 
cally impossible  for  any  physician  In  the  city 


of  St.  Loi^is,  having  a  large  practice,  to  pre- 
vent his  patients  from  calling  at  bis  home  for 
the  purpose  of  consulting  him.  Both  defend- 
ants testified  they  had  no  actual  notice  of  the 
restrictions  and  covenants  Imposed  upon  the 
property  and  did  not  learn  there  were  any 
until  after  they  had  commenced  the  erection 
of  their  house. 

Thos.  K.  Skinker,  for  appellants.  Seddon  & 
Holland,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  deed  of  Mrs.  Schwarz's  im- 
mediate grantor  was  duly  acknowledged  and 
recorded  in  the  recorder's  ofllce  in  the  city 
of  St  Louis  at  the  time  she  and  her  husband 
bought  the  lot  in  question.  This  deed  im- 
ported notice  of  its  contents  to  them  and  all 
other  persons  (Rev.  St  1899,  8  924  [Ann.  St 
1906>  p.  846]),  and  therefore  defendants  must 
be  deemed  to  have  purchased  the  lot  with  no- 
tice of  the  covenants  and  restrictions.  Gleer 
V.  Lumber  &  Mining  Co.,  134  Mo.  85,  34  S.  W. 
1099,  56  Am.  St  Rep.  489. 

2.  The  deeds  of  Fullerton  and  all  those  of 
hU  testamentary  trustee  to  lots  fronting  on 
McPherson  avenue  and  platted  in  Fullerton's 
Second  Westminster  Place  addition  contain 
covenants  and  restrictions  materially  differ- 
ent from  those  contained  in  their  deeds  con- 
veying lots  in  the  First  addition.  Permission 
Is  granted  in  deeds  to  lots  In  the  Second  ad- 
dition to  erect  apartment  houses  on  the  lots, 
and  the  evidence  shows  that  a  large  apart- 
ment house  has  been  erected  on  the  corner 
of  Newstead  and  McPherson  avenues,  and 
that  foiy:  or  five  different  families  live  in 
this  house;  that  next  door  west  of  the  apart- 
ment house  Is  Miss  Crump's  boarding  house, 
at  which  from  20  to  25  boarders  take  their 
meals  daily.  Defendants  contend  that  the 
property  fronting  on  McPherson  avenue  was 
Included  In  the  first  plat  under  the  head  of 
"FuHerton's  Westminster  Place."  All  evi- 
dence in  respect  to  Fullerton's  Second  addi- 
tion was  excluded  by  the  court,  and  we  think 
properly,  for  the  reason  the  lots  in  the  Sec- 
ond addition  were  not  laid  off  until  long  aft- 
er those  In  the  First  were  laid  off  and  plat- 
ted, and  the  fact  that  Fullerton  called  one 
the  First  and  the  other  the  Second  addition 
shows  conclusively  that  they  were  regarded 
by  him  as  separate  and  distinct  additions  to 
the  city  of  St  Louis. 

3.  Defendants  insist  that  the  evidence  falls 
to  show  Dr.  Schwarz  is  carrying  on  any 
business  at  his  residence  on  lot  No.  18 ;  that 
what  he  does  there  Is  in  the  exercise  of  his 
calling  as  a  physician  and  is  professional 
work,  not  a  business  calling  or  vocation, 
within  the  meaning  of  the  restrictions.  Web- 
ster defines  business  as  follows:  "(1)  That 
which  busies  one,  or  that  which  engages  the 
time,  attention,  or  labor  of  any  one,  as  his 
principal  concern  or  interest  whether  for  a 
longer  or   shorter  time;    constant  employ- 
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ment;  regular  occuiwtloa-;  as,  the  business 
of  life.  (^  Any  particular  occupation  or  em- 
ployment engaged  in  for  liTelihood  or  gain, 
as  agriculture,  trade,  art,  or  a  profession." 
This  definition  la  approvingly  cited  in  tlie 
case  of  Trustees  of  Columbia  College,  N.  T., 
V.  Lynch,  47  How.  Prac.  (N.  Y.)  275.  In  Belck- 
ler  V.  Guenther,  121  Iowa,  419,  96  N.  W.  896, 
It  Is  said:  "To  'engage  in  business'  is  uni- 
formly construed  as  signifying  to  follow  that 
employment  or  occupation  which  occupies 
the  time,  attention,  and  labor  for  the  purpose 
of  a  livelihood  or  profit."  In  Ragadale  t. 
Nagle,  106  Cal.  332,  39  Fac.  628,  it  was  con- 
tended that  abstracting  was  not  a  business, 
but  a  profession  or  trade.  The  court  held 
that  it  was  a  business.  In  Hacheny  ft  Beno 
T.  Leary,  12  Or.  40,  7  Pac.  329,  it  was  held 
that  taking  an  application  for  insurance  and 
transmitting  it  to  the  company  was  doing  busi- 
ness. In  Rolls  ▼.  Miller,  27  Ch.  D.  71,  the 
lease  of  a  house  contained  a  covenant  that 
the  lessee  should  not  use,  exercise,  or  carry 
on  upon  the  premises  any  trade  or  business 
of  any  description  whatsoever.  It  was  held 
(aiBrmlng  the  decision  of  Pearson,  J.)  "that 
a  charitable  institution  called  a  'Home  for 
Working  Girls,'  where  the  inmates  were  pro- 
vided with  board  and  lodging,  whether  any 
payment  was  taken  or  not,  was  a  business, 
and  came  within  the  restrictions  of  the  cov- 
enant." The  Incorporated  Council  of  Law 
Reporting  for  England  and  Wales  was  Incor- 
porated for  the  purpose  of  reporting  the  de- 
cisions of  the  superior  courts  of  law  and 
equity.  It  was  held  that  it  was  Incorporated 
to  do  business,  in  the  Matter  of  the  Duty  on 
the  EiState  of  the  Incorporated  Council  of 
Law  Reporting,  58  Law  J.  (1889) -90.  In 
Kemp  V.  Sober,  20  Law  J.  (1851)  602,  in  the 
conveyance  of  a  house  at  Kemp  Town, 
Brighton,  a  covenant  was  contained  that  the 
purchaser  should  not  carry  on  any  trade, 
business,  or  calling  in  the  said  house,  or  per- 
mit the  same  to  be  used  to  the  annoyance,  nui- 
sance, or  Injury  of  any  of  the  houses  In 
Kemp  Town.  "Held,  that  keeping  a  girls' 
sdiool  was  a  breach  of  the  covenant,  and 
that  the  court  would  Interfere  by  injunction, 
notwithstanding  other  schools  had  been  per- 
mitted to  be  carried  on  upon  the  same  proi)- 
erty  to  houses  which  were  subject  to  a  sim- 
ilar covenant." 

Under  the  Massachusetts  exemption  laws 
It  was  held,  in  Goddard  v.  Chaffee,  2  Allen, 
395,  79  Am.  Dec.  796,  that  the  violin  and  bow 
of  a  debtor,  whose  butdness  is  that  of  a  mu- 
sician, were  exempt  from  attachment,  and 
in  the  course  of  the  opinion  it  is  said: 
"  'Business'  is  a  word  of  large  signification, 
and  denotes  the  employment  or  occupation  in 
which  a  person  is  engaged  to  procure  a  liv- 
ing"— Quoted  In  the  case  of  Hardware  (3o. 
V.  Manufacturing  C3o.,  86  Tex.  153,  24  S.  W. 
19,  22  Ia  B.  A.  802.  See,  also,  Abel  v.  State, 
90  Ala.,  loc.  cit.  633.  8  South.  760.  In  Net- 
terville  t.  Barber,  52  Miss.,  loc.  dt  171,  it 
Is  said:    "The  primary  signification  of  the 


word  [business]  is  employmoit — 'that  whicb 
employs  time,  attention,  and  latMr.'"  Tbe 
term  "profession"  signifies  an  employment 
requiring  a  learned  education,  as  those  of 
law  and  physics,  and  is  applied  to  a  calling 
which  requires  learning  and  special  prepa- 
ration in  the  acquirement  of  such  Imowledge 
and  skill.  Commonwealth  ex  rel.  v.  Mayor 
of  Philadelphia,  10  Pa.  Co.  Ct.  R.,  loc.  dt 
147.  The  term  "profession,"  in  its  broader 
meaning  is  defined  by  Webster  to  be  "the 
occupation,  if  not  mechanical,  or  agrUniltar- 
al,  or  the  Uke,  to  which  one  devotes  one's 
self;  the  business  which  one  professes  to 
understand,  and  to  follow  for  a  subsistence, 
calling,  vocation,  employment" — quoted  in 
Betz  V.  Maier,  12  Tex.  Civ.  App.  218,  33  S. 
W.  710. 

In  the  case  of  Holy  Trinity  Church  ▼. 
United  States,  143  U.  S.  457,  12  Sup.  Ot  611, 
36  L.  Ed.  226,  it  is  said:  "The  act  of  Febru- 
ary 26,  1885.  'to  prohibit  the  importation  and 
migration  of  foreigners  and  aliens  under 
contract  or  agreement  to  perform  labor  in 
the  United  States,  its  territories,  and  tbe 
District  of  Columbia'  (23  Stat.  332,  c  104 
[U.  S.  Cbmp.  St  1901,  p.  1290]),  does  not  ap- 
ply to  a  contract  between  an  alien,  residing 
out  of  tbe  United  States,  and  a  religious 
society  incorporated  under  the  laws  of  a 
state,  whereby  he  engages  to  remove  to  tbe 
United  States  and  to  enter  Into  the  service 
of  the  society  as  Its  rector  or  minister."  In 
United  States  v.  Laws,  163  U.  S.,  loc.  cit. 
266,  16  Sup.  Ct.  1001  (41  L.  Ed.  151),  is  the 
following:  "One  definition  of  a  profession 
is  an  'employment,  especially  an  employment 
requiring  a  learned  education,  as  those  of 
divinity,  law  and  physic'  Worcester's  Dic- 
tionary, tit.  'Profession.'  In  the  Century 
Dictionary  the  definition  of  the  word  "pro- 
fession' is  given,  among  others,  as  'a  voca- 
tion In  which  a  professed  knowledge  of  some 
department  of  science  or  learning  Is  used  by 
its  practical  application  to  the  affairs  of  oth- 
ers, either  in  advising,  guiding,  or  teaching 
them,  or  in  serving  their  interests  or  wel- 
fare In  the  practice  of  an  art  founded  on 
it.  Formerly  theology,  law  and  medicine 
were  specifically  known  as  the  professions; 
but,  as  the  applications  of  science  and  learn- 
tog  are  extended  to  other  departments  of 
affairs,  other  vocations  also  receive  tbe  name. 
The  word  implies  professed  attainments  in 
special  knowledge,  as  distinguished  from 
mere  skill ;  a  practical  dealing  with  affairs, 
as  distinguished  from  mere  study  or  Invest- 
igation; and  an  application  of  audi  knowl- 
edge to  uses  for  others  as  a  vocation,  as  dis- 
tinguished from  its  pursuit  for  its  own  pur- 
poses.'" In  Miller  v.  Kirkpatrlck,  29  Pa., 
loc.  cit  220,  It  is  said:  "The  term  'profes- 
sion' •  •  •  Is  especially  applicable  to 
persons  who  teach  or  practice  In  law,  physic, 
or  divinity." 

The  Constitution  of  the  state  of  Texas  ex- 
empts the  place  of  business  of  the  head  of  a 
family   from   fo.rced   sale.     In  the  case  of 
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Shryock  &  Rowland  r.  Latimer,  57  Tex.,  loc. 
dt.  677,  the  court,  conatrulng  the  exemption, 
Raid:  "The  head  of  a  family  most  have  a 
calling  or  boslneBS  to  which  the  property  U 
adapted  and  reasonably  necessary.  Such 
property  mnat  be  nsed  as  a  place  to  exercise 
the  calling  or  bnslness'of  the  bead  of  the 
family.  The  words  'calling*  and  'business'  are 
evidently  used  in  the  Constitution  in  a  very 
broad  sense  when  taken  together,  but  the  sig- 
nlflcation  of  each  one  is  uncertain;  yet  we 
are  to  infer  that  they  were  not  used  to  des- 
ignate the  same  thing.  .Taken  together,  tb«y 
certainly  embrace  every  legitimate  avocation 
In  life  by  which  an  honest  support  tot  a 
family  may  be  obtained.  The  former  was 
probably  used  in  the  sense  of  'profession'  or 
trade,'  which  would  embrace  all  such  em- 
ployments as  by  course  of  study  or  apprentice- 
ship in  any  of  the  learned  professions,  liberal 
arts,  or  mechanical  occupations,  a  person  has 
acquired  skill  or  ability  to  follow,  and  which 
has  become  practically  a  matter  of  pera<»al 
■kill,  in  its  nature  not  temporary  In  existence." 
Strictly  spealdng  Dr.  Schwarz  was  engaged 
at  hla  residence  in  the  practice  of  his  pro- 
fession as  a  physician,  in  the  discharge  of  his 
professional  obligations  to  those  who  called 
upon  him  for  medical  advice  or  treatment. 
In  a  narrow  or  restricted  sense  of  the  term  be 
was,  perhaps,  not  engaged  in  business.  But 
tlie  definition  of  tlie  term  given  by  the  lex- 
icographers and  sanctioned  by  the  courts  is 
broad  enough  to  comprehend  any  employment, 
vocation,  or  calling  in  which  one  may  engage 
for  a  livelihood  or  profit,  and  Iience  broad 
enough  to  take  in  the  practice  of  physic,  law, 
or  divinity.  Whether  or  not  Dr.  Schwars  vio- 
lated the  covenants  must  be  ascertained  by  a 
proper  construction  of  the  following  clause  In 
the  covenants,  to  wit:  "Nor  shall  said  lot  or 
any  part  thereof  ever  be  nsed  or  occupied  for 
trade  or  business  of  any  kind  whatever."  The 
covenantor  evidently,  from  the  very  language 
used,  intended  to  exclude  from  the  lot  all 
and  every  kind  of  business  and  every  occupa- 
tion or  calling  which  can,  within  the  broadest 
definition  of  the  term,  be  classed  as  business. 
Any  other  construction  of  this  clause  of  the 
covenant,  it  seems  to  us,  would  do  violence  to 
Its  language  and  tend  to  defeat  its  evident 
purpose.  This  view  is  strengthened  by  a 
consideration  of  the  object  and  purpose  of 
tills  and  the  other  restrictions  and  covenants 
wliicb  were  to  make  "Fnllerton's  Westminster 
Place''  a  strictly  exclusive  residence  place, 
and  we  are  bound  to  conclude  that  Dr. 
Schwarz's  evidence  shows  he  breached  the  cov- 
enant prohibiting  the  occupation  of  lot  No.  18 
for  business  purposes.  But  we  do  not  think 
tlie  evidence  warrants  the  court  to  enjoin  Dr. 
Schwarz  from  receiving  patients  at  his  resi- 
dence at  all,  or  that  the  court  should  ttiy  he 
shall  not  set  aside  a  special  room  in  his  resi- 
dence where  patients  may  be  received  if  they 
must  call.  It  would  be  ridiculous  and  in- 
human to  bold  that  no  patients  should  be 
admitted  to  Dr.  Schwarz's  residence  under 


any  circumstances  whatever,  or  to  hold  that  he 
cannot  set  apart  a  room  for  the  purpose  of 
seeing  such  persons  as  must  of  necessity  call 
at  his  residence  for  the  purpose  of  consulting 
him  professionally,  or  such  as  may  be  taken 
there  for  emergency  treatmeit  The  fact  that 
Dr.  Schwarz  and  his  wife  have  set  apart  a 
room  in  their  residence  for  the  express  pur- 
pose of  receiving  patients,  and  that  he  has  let 
his  patients  loiow  th^  may  call  upon  him 
there  professionally  between  2  and  4  o'clock 
p.  m.  of  each  week  day,  and  the  fact  that  he 
has  advertised  this  particular  room  as  his 
office  by  tacking  his  professional  card  on  the 
door,  constitutes  the  business  he  is  conducting 
at  his  residence  in  violation  of  the  covenant. 
By  the  Judgment  ot  the  circuit  court  Dr. 
Schwarz  Is  perpetually  enjoined  from  habit- 
ually receiving,  treating,  or  consulting  with 
his  patients  at  his  residence,  and  from  dis- 
playing on  the  premises  any  sign  or  device 
indicating  that  Dr.  Schwarz  is  so  using  his 
premises,  and  from  inviting,  directly  or  indi- 
rectly, his  patients  to  visit  him  at  the  premises 
for  treatment  or  consultation  as  a  physician, 
either  by  the  use  of  cards,  telephone  books,  or 
any  other  form  of  announcement,  or  by  word 
of  mouth.  The  covenants  run  for  25  years 
only.  Therefore  the  Judgment  is  erroneous, 
in  that  It  enjoins  defendants  perpetually.  We 
also  think  Dr.  Schwarz  should  not  be  pro- 
hibited from  advertising  his  place  of  residence 
in  the  telephone  books.  To  do  so  would  pro- 
hibit blm  and  bis  patients  the  use  of  this  most 
convenient  means  of  communicatlmi  with  each 
other.  The  Judgment  enjoins  Dr.  Schwarz 
from  habitually  receiving,  etc.,  his  patients  at 
the  premises.  According  to  the  evidence,  pa- 
tients are  hi  the  habit  of  calling  at  the  resi- 
dence of  their  physicians,  whether  invited  to  do 
80  or  not  The  doctor  may  and  should  oppose 
and  discourage  such  calls ;  but  what  is  he  to  do 
when  a  call  is  made?  He  should  not  drive  a 
sick  person,  who  calls  on  him  for  relief  from 
pain  and  suffering,  from  his  door;  and  it  he 
administers  to  him,  instead  of  ordering  him 
off,  he  should  not  be  charged  with  keeping  an 
office  and  doing  business  at  his  residence  in 
violation  of  the  covenant  We  ttilnk  the  use 
of  the  word  "habitually"  in  the  prohibiting 
order  ot  the  court  is  unfortunate.  The  word 
has  an  indefinite  meaning.  One  call  a  month 
in  every  month  in  the  year  can  as  well  be 
characterized  as  habitual  as  one  call  a  day 
for  every  day  in  the  year. 

We  will  not  reverse  the  Judgment  and  re- 
mand the  cause,  with  directions,  but  proceed 
to  enter  here  such  a  decree  as  the  evidence 
seems  to  warrant.  It  Is  therefore  considered 
by  the  court  that  defendants,  and  each  of 
them,  for  and  during  the  life  of  the  lestric- 
tions,  be  and  they  are  hereby  enjoined  and 
prohibited  fr<xn  maintaining  any  otOce  upon 
the  premises  for  the  purpose  of  receiving  or 
treating  any  patient  who  may  call  upon  Dr. 
Schwarz  to  be  treated  by  him,  or  to  consult 
blm  professionally;  and  they  are  enjoined 
from  advertising  in  any  manner,  or  by  any 


Digitized  by 


Google 


638 


109  SOUTHWESTERN  REPORTER. 


(lio. 


means  whatever,  the  fact  that  Dr.  Schwai^z 
will  receive  patients  or  persons  at  the  premises 
for  the  purpose  of  professional  treatment,  or 
consultation;  and  Dr.  Schwarz  Is  enjoined  and 
prohibited  firom  carrying  on  his  business  as 
a  physician  at  or  upon  the  premises.  All  con- 
cur. 


WOOD  V.  SCHWARZ  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

8,  1908.    Rehearing  Denied  March  31,  1908.) 

Appeal  from  St.  Louis  Circuit  Court;  Ho- 
ratio D.  Wood,  Judge. 

Action  by  Emma  J.  Wood  against  Henry 
Schwarz  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered. 

T.  R.  Skinker,  for  appellants.  Seddon  & 
Holland,  for  respondent 

BLAND,  P.  J.  This  case  and  Semple  v. 
Schwarz  et  al.,  109  S.  W.  633,  are  compan- 
ion cases.  They  were  argued  and  submitted 
as  one  case,  and  are  briefed  as  one  There- 
fore the  same  decree  will  be  entered  in  this 
case  as  in  the  case  of  Semple  v.  Schwarz 
et  al. 


STATE  V.  McCLEART. 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  6,  190a) 

Phtbicianb    and    Suboeons  —  Licensi    to 
Pbacticb— Necessity. 

Laws  1901,  p.  207,  $  1  (Ann.  St.  1906,  { 
8518-1),  makes  it  unlawful  for  any  person  not 
a  registered  physician  to  practice  medicine,  ex- 
cept as  provided.  Section  3  (8518-3)  provides 
that  all  persons  desiring  to  practice  medicine 
shall  appear  before  the  state  board  of  health 
and  be  examined.  Section  6  (8518-5)  makes  any 
person,  except  physicians  now  registered,  prac- 
ticing medidne  without  first  obtaining  a  li- 
cense from  the  State  Board  of  Health  guilty  of 
a  misdemeanor,  and  section  9,  as  amended  by 
Acts  1903,  p.  240  (Ann.  St.  1906,  {  8518-9),  pro- 
vides that  Uke  act  shall  not  apply  to  any  stuaent 
matriculated  In  a  medical  college  prior  to  March 
12,  1901,  and  it  shall  be  the  duty  of  the  board, 
on  receiving  a  fee  from  a  student  presenting  a 
diploma  from  a  medical  college,  to  issue  to  him 
a  license.  Held,  that  section  9  did  not  author- 
ize a  medical  graduate  to  practice  without  a 
license,  but  only  exempted  hun  from  taking  the 
required  examination,  and  the  fact  that  defend- 
ant was  a  medical  graduate,  and  had  applied  for 
a  license,  and  the  board  arbitrarily  refused  ^o  is- 
sue him  a  license,  did  not  exempt  him  from  the 
penalties  for  practicing  without  a  license. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  §  6.] 

Appeal  from  Circuit  Court,  Cass  County; 
C.  A.  Denton,  Special  Judge. 

A.  S.  McCleary  was  convicted  of  practicing 
medicine  without  a  license,  and  he  appeals. 
Affirmed. 

J.  A.  McLane  and  A.  A.  Whltsltt,  for  appel- 
lant. James  S.  Brierly  and  W.  D.  Summers, 
for  the  State. 


JOHNSON,  J.  On  May  19,  1906,  defendant 
was  indicted  on  a  charge  of  practicing  medi- 
cine and  surgery  In  Cass  county,  on  the  22d 
day  of  April,  1905,  "without  first  having  ob- 
tained from  the  State  Board  a  certificate  au- 
thorizing him  to  so  practice,"  etc.  March  17, 
1906,  on  motion  flled*by  defendant,  the  indict- 
ment was  quashed,  and  the  prosecuting  attor- 
ney on  the  same  day  filed  an  Informatloik 
against  defendant,  in  part  as  follows:  "That 
A.  S.  McCleary,  not  being  a  registered  physi- 
cian, on  March  12,  1901,  late  of  the  county- 
aforesaid,  on  the  22d  day  of  April.  1905,  at 
the  county  of  Cass,  state  aforesaid,  did  un- 
lawfully practice  medicine  and  surgery,  and 
did  then  and  there  treat  the  sick  and  afflicted 
by  prescribing  for,  and  treating  medicinally 
and  professionally  as  a  physician,  one  J.  B. 
Hobbs,  without  first  having  obtained  from  the 
State  Board  of  Health,  of  the  state  of  Mis- 
souri, a  license  authorizing  him,  the  said  A. 
S.  McCleary,  to  practice  medicine  and  sur- 
gery." Afterward,  on  the  11th  day  of  Sep- 
tember, 1906,  the  following  amended  Informa- 
tion was  filed:  "For  amended  Information, 
on  his  official  oath,  D.  C.  Barnett,  prosecutisie 
attorney  within  and  for  the  county  and  state 
aforesaid,  informs  the  court  that  A.  S.  Mc- 
Cleary, late  of  the  county  aforesaid,  on  the 
22d  day  of  April,  A.  D.  1905,  at  the  county  of 
Cass,  state  aforesaid,  did  unlawfully  practice 
medicine  and  surgery,  and  did  then  and  there- 
treat  the  sick  and  afflicted  by  examining, 
diagnosing,  operating  upon,  prescribing  for, 
and  treating  medicinally  and  professionally  as 
a  physician,  one  J.  B.  Hobbs,  without  first 
having  obtained,  from  the  State  Board  of 
Health  of  the  state  of  Missouri,  a  license  to 
so  practice  medicine  and  surgery,  or  so  to 
treat  the  sick  and  afflicted,  and  without  any 
legal  authority  so  to  do,  he,  the  said  A.  S. 
McCleary.  heretofore,  at  the  May  term  of  tbis 
court,  1905,  and  on  the  19th  day  of  May,  1905. 
having  been  Indicted  by  the  grand  Jury  for 
the  state  of  Missouri,  summoned  from  tbe 
body  of  Cass  county,  impaneled,  charged,  and 
sworn  for  the  same  offense  as  herein  charged, 
which  Indictment  was  pending  in  this  court 
from  the  last  date  aforesaid  until  the  same 
was  quashed  and  set  aside  by  the  filing,  by 
said  prosecuting  attorney  on  March  17,  19M^ 
of  the  information  In  this  cause,  of  which  in- 
formation this  is  tbe  amended  information^ 
and  the  entering  by  the  said  prosecuting  at- 
torney of  a  nolle  to  said  Indictment  in  this 
court  on  the  24th  day  of  March,  A.  D.  1906. 
on  account  of  said  Indictmrait  being  defective, 
against  the  peace  and  dignity  of  the  state." 
A  motion  to  quash  the  amended  haformation 
filed  by  defendant  was  overruled-  The  cause 
went  to  trial,  was  submitted  to  the  jury,  ver- 
dict of  guilty  was  returned,  and  a  fine  of  $50 
was  Efssessed  against  defendant,  who,  after  In- 
effectually moving  for  a  new  trial  and  in  ar- 
rest of  judgment,  brought  the  case  here  by  ap- 
peal. 

The  fact  that  defendant  gave  medical  treat- 
ment to  the  person  named  in  the  indictment 
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and  informations,  at  tlie  tltue  and  place  speci- 
fied, la  established  conclusively  by  the  evl- 
dmce  of  the  state,  and  Is  not  denied  by  de- 
fendant. It  is  conceded  that  the  services  were 
not  gratnltotis;  that  defendant  bad  no  license 
from  the  State  Board  of  Health  to  practice 
medicine  and  surgery  in  this  state;  that  be 
was  not  a  registered  physician  on  March  12, 
1901,  and  was  not  a  commissioned  surgeon  of 
th«  United  States  army,  navy,  and  marine 
hoepltal  service.  In  support  of  his  claim  that 
be  had  a  right  to  practice  medicine,  defendant 
offered  to  prove  that  In  1900,  be  matriculated 
(i.  e,  was  enrolled  as  a  pupil)  In  the  Bdectlc 
Medical  University  of  Kansas  City,  Mo.,  pur- 
sued a  four-year  course  of  study  therein,  grad- 
uated, and  received  a  diploma  therefrom  in 
190<l;  that  he  presented  to  the  Board  of 
Health  competent  evidence  of  these  facts,  to- 
gether with  proof  of  bis  good  moral  ctiaracter, 
tendered  payment  of  the  license  fee  of  $15, 
and  requested  that  a  license  be  issued  to  him, 
but  that  the  board  arbitrarily,  and  without 
good  cause,  refused  to  grant  the  license.  The 
refusal  of  the  trial  court  to  admit  this  evi- 
dence is  one  of  the  grounds  urged  for  a  re- 
versal of  the  judgment.  Defendant  argues 
that  the  facts  he  offered  to  prove  entitled  blm 
to  practice  his  profession  without  a  license, 
while  the  state  contends  that  they  go  no  fur- 
ther than  to  prove  his  eligibility  to  receive  a 
license,  but  that,  without  a  license  regularly 
issued  to  him  by  the  State  Board  of  Health, 
he  bad  no  lawful  right  to  practice  in  this 
state.  It  appears  that,  after  the  license  was 
refused  him,  defendant  filed  a  petition  in  the 
Supreme  Court  for  a  writ  of  mandamus 
against  the  board  to  compel  it  to  issue  him  a 
license.  An  .ilternativl  writ  was  granted,  and 
on  final  hearing  a  peremptory  writ  was  Is- 
sued. State  ex  rel.  McCleary  v.  Adcock  et  al., 
206  Mo.  S50,  106  S.  W.  270.  In  the  opinion 
file^  the  Supreme  Court  held  that  the  board 
bad  acted  arbitrarily,  that  its  duties  with  re- 
spect to  the  granting  of  such  license  were  min- 
isterial, not  Judicial,  and  that  the  relator  (de- 
fendant here)  was  entitled  to  the  estraordi- 
nai7  remedy  Invoked.  But  the  question  now 
before  us  was  not  decided,  and  we  must  go  to 
the  statutes  to  ascertain  whether  defendant, 
being  qualified  to  receive  a  license  and  being 
wnmgfuUy  deprived  of  it,  could  practice  law- 
fully without  it.  Pertinent  provisions  of  the 
statutory  law  are  to  be  found  in  "An  act  to 
regulate  the  practice  of  medicine,"  etc.,  ap- 
proved March  12, 1901  (Laws  1901,  pp.  207-209 ; 
Ann.  St.  1906,  H  8518-1,  8518-5,  8518-9), 
from  which  we  quote  the  following  sections: 

"1.  It  shall  be  unlawful  for  any  person  not 
now  a  registered  pliysldan  within  the  meaning 
of  the  law  to  practice  medicine  or  surgery  in 
any  of  its  departments,  or  to  profess  to  cure 
and  attempt  to  treat  the  sick  and  others  affilct- 
ed  with  bodily  or  mental  infirmities,  or  to 
engage  in  the  practice  of  midwifery  In  the 
state  of  Missouri,  except  as  hereinafter  pro- 
vided." 

"b.  Any  person,  except  physicians  now  reg- 


istered, practicing  medicine  or  surgery  In  this 
state,  and  any  person  attempting  to  treat  the 
sick  or  others  afflicted  with  bodily  or  mental 
Infirmities  without  first  obtaining  a  license 
from  the  State  Board  of  Health,  as  provided 
In  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  punished  by  a  fine  of  not  less 
tban  fifty  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  Jail  for  a 
period  of  not  less  than  thirty  days  nor  more 
than  one  year,"  etc. 

"9.  It  Is  not  intended  by  this  act  to  prohibit 
gratuitous  service  to  and  treatment  of  the 
afllicted,  and  this  act  shall  not  apply  to  com- 
missioned surgeons  of  the  United  States  army, 
navy  and  marine  hospital  service." 

In  1903  (Sess.  Acts,  p.  210;  Ann.  St.  1906. 
I  8518-9),  the  Legislature  amended  the  sec- 
tion last  quoted  to  read  as  follows:  "It  Is 
not  intended  by  this  act  to  prohibit  gratuitous 
service  to  and  treatment  of  afflicted,  and  this 
act  shall  not  apply  to  commissioned  surgeons 
of  the  United  States  army,  navy  and  marine 
ho^ital  service  nor  to  any  student  who  has 
matriculated  in  a  medical  college  on  or  prior 
to  March  12,  1901,  and  it  shall  be  the  duty 
of  said  lK>ard  of  health  on  receiving  a  fee  of 
fifteen  dollars  from  said  student  to  issue  to 
him  a  license  to  practice  medicine  when  said 
student  presents  a  diploma  from  any  medical 
college  of  this  state."  The  Supreme  Court  to 
State  V.  Davis,  194  Mo.  485,  92  8.  W.  484,  4 
L.  B.  A.  (N.  S.)  1023,  sustained  the  validity 
of  the  provisions  of  the  act  under  considera- 
tion, on  the  ground  that,  as  a  part  of  its  police 
power,  the  state  has  the  right  to  determtoe 
upon  what  conditions  and  under  what  circum- 
stances its  citizens  shall  l)e  entitled  to  pursue 
any  vocation,  and  declared  that,  in  order  for 
a  physician  to  practice  his  profession  in  this 
state,  he  must  comply  with  the  conditions  im- 
posed upon  him  by  the  law  in  force  at  the 
time  he  undertakes  to  engage  in  such  practice. 
Section  5  unequivocally  prohibits  any  person, 
except  physicians  registered  at  the  time  of  the 
approval  of  the  act  from  practicing  medicine 
or  surgery  without  first  obtaining  a  license 
from  the  State  Board  of  Health.  Section  9 
excepts  another  class  of  persons  from  the 
operation  of  section  5.  Therefore  the  act  of 
3901,  when  considered  as  a  whole,  required 
all  persons  who  desire  to  practice  In  this 
state  to  obtain  a  license,  except  registered 
physicians  and  commissioned  surgeons  of  the 
United  States  army,  navy,  and  marine  hos- 
pital service,  and  provided  a  penalty  for  the 
violation  of  its  provisions.  Section  3  required 
all  persons  who  applied  for  a  license  to  ap- 
pear l>efore  the  board  of  health  and  "be  exam- 
ined as  to  their  fitness  to  engage  in  such  prac- 
tice," and  did  not  except  from  such  examina- 
tion applicants  who  had  matriculated  in  a 
medical  college  prior  to  March  12,  1901,  and 
afterwards  received  a  diploma  therefrom.  It 
is  clear  that,  in  the  amendment  of  section  9, 
the  Legislature  expressed  no  intention  of 
placing  a  graduate  from  a  medical  college 
who  had  matriculated  prior  to   March  12, 
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1901,  among  the  classes  of  persons  exempt 
from  the  requirement  of  obtaining  a  license 
as  a  condition  precedent  to  the  practice  of 
their  profession,  but  did  intoid  to  provide 
that  such  graduate,  by  complying  with  the 
conditions  imposed,  should  be  entitled  to  a 
license  without  being  subjected  to  the  ordeal 
of  undergoing  the'  examination  required  In 
section  3.  If  the  Legislature  Intended  to  ex- 
empt a  "student  who  has  matriculated  In  a 
medical  college  on  or  prior  to  March  12, 1901," 
from  the  necessity  of  obtaining  a  license, 
why  did  It  make  It  the  duty  of  the  board  to 
Issue  him  a  license  "on  receiving  a  fee  of  fif- 
teen dollars  from  said  student  when  said 
student  presents  a  diploma  from  any  medical 
college  of  this  state"?  Manifestly,  defend- 
ant, as  such  student,  was  not  placed  by  the 
amendment  in  the  same  class  with  registered 
physicians  and  army  surgeons,  and  could  not 
practice  his  profession  legally  without  first 
obtaining  a  license. 

The  fact  that  he  proved  himself  to  be  qual- 
ified to  receive  a  license,  and  the  board  im- 
properly refused  to  issue  It,  did  not  excuse 
defendant  from  liability  to  answer  for  his 
violation  of  the  law.  The  precise  point  was 
decided  adversely  to  his  contention  by  the 
Supreme  Court  in  State  v.  Doerring,  194  Mo. 
415,  92  S.  W.  4g9,  where  It  Is  said :  "The  of- 
fense with  which  defendant  is  charged  is 
practicing  dentistry  without  having  a  license 


so  to  do,  as  provided  by  the  statute,  and  it 
is  admitted  in  the  agreed  statement  of  facts 
that  he  practiced  his  profession  and  had  no 
such  license;  hence  the  contention  of  appel- 
lant that  he  had  fully  compiled  with  tlw 
provisions  of  the  law,  and  that  the  board  im- 
properly refused  to  issue  the  license,  cannot 
avail  him  anything  in  this  proceeding.  If 
he  had  substantially  complied  with  all  the 
provisions  of  the  statute,  and  the  board  wrong- 
fully withheld  from  him  a  license,  then  he 
must  resort  to  some  appropriate  remedy  to 
compel  the  issuance  of  such  license.  If  he 
practiced  his  profession  without  having  the 
authority  so  to  do,  as  provided  by  the  stat- 
ute, the  offense  was  complete,  and  it  can 
malie  no  difference,  so  far  as  this  proceeding 
is  concerned,  whether  the  board  acted  Justly 
or  unjustly,  with  him.  In  the  matter  of  refus- 
ing to  issue  the  license."  It  follows  that  the 
trial  court  committed  no  error  in  refusing  to 
receive  the  evidence  under  consideration,  nor 
do  we  find  error  in  the  instructions  ^ven. 
The  only  issue  of  fact  to  go  to  the  Jury  was 
whether  the  defendant  practiced,  as  a  physi- 
cian for  hire,  on  the  person  «nd  at  the  time 
and  place  charged  in  the  Information,  and 
this  issue  was  properly  submitted. 

Points  made  by  defendant  against  the  suffi- 
ciency of  the  Information  have  been  exam- 
ined, and  found  to  be  without  merit 

The  judgment  is  affirmed.    All  concur. 
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JONES  V.  HOGAN. 

(Soprem*  Court  of   Misaouri,   Division   No.   1. 

April  1,  1908.) 

Cot7RT8— APPIXLATK     JuBISDICTION— SUPREME 

Doubt— Cask  Involvino  Titlb  to  Real  Es- 
tate. 

Title  to  real  estate  ia  not  Involved,  so  as 
to  give  the  Supreme  Court  jurisdiction  on  ap- 
];>eal  by  defendant  alone,  where,  though  plain- 
tiff claimed  the  right  to  have  title  vested  in 
him,  the  court  only  granted  him  a  lien. 

[£id.  Note. — For  cases  in  point,  see  Cent  Dig. 
T»l.  13,  CoartB,  |  657.] 

Appeal  from  St  Louis  Circuit  Court ;  John 
W.  McBItainney,  Judge. 

Action  by  William  J.  Jones,  trustee,  against 
Cornelia  S.  Hogan.  From  the  decree,  defend- 
ant appeals.  Transferred  to  St  Louis  Court 
of  Appeals. 

Jttdson  &  Oreen,  for  appellant  Bernard 
Greensfelder,  for  respondent. 

VALLIANT,  P.  J.  Plaintiff  is  the  trustee 
In  bankruptcy  of  the  estate  of  Robert  G. 
Hogan,  who  filed  a  voluntary  petition  in  bank- 
ruptcy September  16,  1903.  The  defendant 
Cornelia  S.  Hogan,  Is  the  wife  of  Robert  O. 
Hogan.  The  petition  alleges  that  the  l^al 
tile  to  certain  real  estate,  be  lug  a  residence 
in  St.  Louis  county  particularly  described, 
stands  on  the  records  in  the  name  of  the  de- 
fendant; that  the  defendant  paid  no  part  of 
the  purchase  price  of  the  property;  that  as 
much  of  it  as  has  been  paid  was  paid  by  her 
husband,  Robert  G.  Hogan,  while  he  was  In- 
solvent and  she  knew  it;  and  it  was  paid 
with  money  concealed  by  him  from  his  credi- 
tors, and  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  them.  The  prayer  of  the 
petition  is  that  the  taking  of  the  title  in  the 
name  of  the  defendant  be  adjudged  to'  be 
fraudulent  and  void  as  against  the  plaintiff, 
that  the  defendant  be  declared  as  holding 
the  title  as  trustee  for  her  husband,  and  that 
the  title  be  vested  in  the  plaintiff  as  trustee 
in  bankruptcy,  and  for  general  relief.  The  an- 
swer put  In  issue  the  averments  relating  to 
the  alleged  fraud,  etc.,  and  asserted  title  in 
defendant  The  cause  came  on  for  trial  on 
the  pleadings  and  proof,  and  at  the  request 
of  the  plaintiff  the  chancellor  made  and  filed 
findings  of  the  facts  and  rendered  a  decree 
thereupon.  The  decree  as  originally  render- 
ed was  that  an  undivided  twenty-two  fiftieths 
of  the  real  estate  belonged  to  Robert  G.  Ho- 
gan at  the  time  of  the  filing  of  bis  petition  in 
bankruptcy,  and  the  rest — ^that  is,  twenty- 
eight  fiftieths — belonged  to  the  defendant 
Therefore  the  twenty-two  fiftieths  was  by  the 
decree  taken  from  the  defendant  and  vested 
In  the  plaintiff  as  trustee  in  bankruptcy. 
There  were  motions  for  a  new  trial  filed  by 
both  parties,  which  were  continued  untfl  the 
aezt  term,  and  when  they  came  on  to  be  heard 
the  court  modified  the  original  decree,  so  that. 
Instead  of  divesting  the  defendant  of  any  of 
the  legal  title,  or  vesting  any  of  it  in  the  plain- 
tiff, the  whole  title  was  decreed  to  l>e  In  the  de- 
10©  S.W.- 


f endant  subject  to  a  Uen  In  favor  of  the  plain- 
tiff for  $2,188.20,  the  aggregate  of  sums  found 
by  the  court  to  have  l>een  paid  by  Robert  G. 
Hogan,  in  fraud  of  his  creditors,  for  interest 
taxes,  repairs,  etc.,  in  keeping  down  the  incum- 
brance on  the  property,  and  that  the  lien  be 
enforced  by  sale  of  the  property  in  the  man- 
ner prescribed  by  law  for  the  sale  of  real 
estate  under  execution.  The  court  then  over- 
ruled the  motions  for  a  new  trial,  and  the  de- 
fendant alone  appealed. 

The  appeal  came  to  this  court  presumably 
on  the  theory  that  title  to  real  estate  was 
involved.  Title  to  real  estate  is  not  in- 
volved In  this  case.  True,  the  petition  at- 
tacks the  defendant's  title,  and  prays  that  it 
be  taken  from  her  and  vested  in  the  plaintiff ; 
but  the  decree  as  finally  rendered  leaves  the 
title  vested  in  the  defendant.  Just  as  the 
court  found  It,  and  it  only  imposes  a  lien  on 
the  property  in  favor  of  the  plaintiff.  The 
plaintiff  has  not  appealed  from  that  decree, 
and  the  defendant  does  not  question  it  in 
that  respect.  The  title  is  therefore,  as  be- 
tween these  parties,  finally  adjudicated,  and 
there  Is  no  dispute  about  it  Title  to  real  es- 
tate Is  not  Involved,  within  the  meaning  of 
the  Constitution,  that  defines  the  Jurisdiction 
of  this  court,  unless  the  Judgment  itself  af- 
fects the  title.  Edwards  v.  Ry.,  148  Mo.  513, 
50  S.  W.  89;  Price  v.  Blankenship,  144  Mo. 
203,  45  S.  W.  1123 ;  Rothrock  v.  Lumber  Co., 
146  Mo.  57,  47  S.  W.  907;  Barber  Asphalt 
V.  Hezel,  138  Mo.  228,  39  S.  W.  781.  Plaintiff 
in  his  petition  claimed  the  right  to  have  the 
title  vested  in  him,  and  that  was  one  of  the 
issues  in  the  case;  but  the  Judgment  of  the 
trial  court  on  that  issue  was  against  him, 
and  he  did  not  appeal.  In  his  petition  the 
plaintiff  also  stated  facts  which  the  trial 
court  thought  were  sufl9cient  to  entitle  him  to 
a  Hen  on  the  land  to  a  certain  amount  aud 
so  it  was  decreed,  and  from  that  decree  the 
defendant  appealed.  Whether  or  not  the 
plaintiff  is  entitled  to  such  lien  is  the  only 
issue  now  in  the  case. 

The  cause  Is  transferred  to  the  St  Louis 
Court  of  Appeals.    All  Qoncur. 


CITY  OF  ST.  LOUIS  v.  TERMINAL  R. 
ASS'N  et  al. 
(Supreme  Court  of  Missouri.     April  2,  1908.) 
1.  Mdnicipai.  Corpobationb  —  Appropria- 
tion OF  Monet— Obdiraroes—Cebtifioatb 

or  COUPTBOIXER. 

The  St.  Louis  city  charter  provides  that  all 
taxes  collected  for  municipal  purposes  shall  be 
designated  "municipal  revenue,"  and  declares 
that  an  ordinance  contemplating  the  payment  of 
money  shall  contain  the  indorsement  of  ibe 
comptroller  that  sufficient  unappropriated  means 
stand,  to  the  credit  of  the  fund  named,  to  meet 
the  requirement  of  the  ordinance.  An  ordinance 
for  the  construction  of  a  bridge  appropriated  a 
specified  sum  therefor,  and  contained  the  comp- 
troller's certificate  reciting  that,  if  the  oidinance 
was  adopted,  sufficient  means  would  stand  to  the 
credit  of  the  fund  for  street  bridges,  and  cul- 
verts, to  cov.er  the  appropriation.   Beld,  that  the 
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certificate  was  sufficient,  it  beiiut  equivalent  to 
saying  that,  if  tiie  municipal  assembly  directed 
a  transfer  of  the  specified  sum  from  the  general 
revenue  to  the  particular  fund,  the  money  would 
be  on  hand  to  meet  the  appropriation. 

2.  Samb— "Such  Wobk." 

The  words  "such  work,"  as  used  in  St. 
Louis  city  charter,  art.  6,  f  28  (Ann.  St.  1900, 
p.  4869),  providing,  "Every  ordinance  requiring 
.such  work  to  t>e  done  shall  contain  a  specific  ap- 
propriation from  the  public  revenue  and  fund," 
based  on  an  estimate  of  cost,  etc., 'mean,  when 
considered  in  connection  with  the  preceding  sec- 
tion of  the  article  and  the  entire  article,  work 
to  be  paid  for  out  of  the  city  treasury,  and  do 
not  include  work  to  be  paid  for  by  another. 

3.  Same. 

A  city  vacated  an  avenue  between  designat- 
ed streets  for  the  construction,  by  a  corpora- 
tion, of  a  union  station,  under  an  agreement 
that,  should  the  city  provide  for  the  building  of 
&  bridge  over  the  avenue,  the  corporation  would 
pay  into  the  city  treasury,  as  part  payment  of 
the  bridge,  a  specified  sum.  The  city  by  ordi- 
nance provided  for  the  construction  of  the  bridge, 
and  declared  that  the  designated  sum,  when  paid 
into  the  city  treasury,  was  appropriated  and 
set  apart  to  the  fund  for  the  construction  of  the 
bridge.  EeJd,  that  the  ordinance  sufficiently  ap- 
propriated the  designated  sum  for  the  construc- 
tion of  the  bridge,  within  the  city  charter,  de- 
claring that  every  ordinance  requiring  work  to 
be  done  shall  contain  a  specific  appropriation. 

4.  Same. 

A  city  vacated  an  avenue  l>etween  designat- 
ed streets,  for  the  construction,  by  a  corporation, 
of  a  union  station,  under  an  agreement  that, 
"should  the  city  *  •  *  at  any  time  provide 
by  ordinance  for  the  building  of  a  bridge  over" 
the  avenue  between  the  designated  streets,  the 
corporation  should  "pay  into  the  city  treasury 
as  part  payment  of  the  construction"  of  tlie 
bridge  a  specified  sum.  Held,  that  the  obliga- 
tion to  pay  the  specified  sum  accrued  on  tlie 
adoption,  by  the  city,  of  an  ordinance  providing 
for  the  building  of  the  bridge. 

5.  Same— "Bridge" — "Approach." 

A  city  vacated  an  avenue  between  designat- 
ed streets  for  the  construction,  by  a  corporation, 
of  a  union  station,  under  an  agreement  that, 
should  the  city  provide  for  the  building  of  a 
"bridge"  over  the  avenue  between  the  designated 
streets,  the  corporation  would  pay  into  tlie  city 
treasury  a  specified  sum  as  part  payment  for 
the  construction  of  the  bridge.  Held,  that  the 
city  could,  in  building  the  bridge  over  the 
avenue,  build  the  approaches  on  the  designated 
streets;  and  the  approaches  need  not  be  on  the 
avenue,  the  words  "bridge"  and  "approach"  con- 
veying different  meanings,  though  for  certain 
purposes  the  approaches  may  be  considered  a 
part  of  the  bridge,  as  where  one,  under  obliga- 
tion to  keep  a  bridge  in  repair,  is  liable  on  his 
failure  to  keep  the  approaches  in  repair. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fbrases,  vol.  1,  pp.  465-466,  869-874.1 

6.  Same— Use  of  Stbbets— Bridge  Approach- 
es—Corstwuction  . 

The  streets  of  a  city  lielong  to  it,  and  it 
may  use  them  as  it  pleases,  provided  it  uses 
them  only  as  public  highways:  and,  while  it  has 
no  right  to  convert  a  street  into  a  private  way, 
or  give  any  one  a  right  to  use  it  in  a  manner  to 
exclude  any  one  else,  it  has  the  right  to  change 
the  form  and  proportions  of  the  street  and  de- 
vote it  to  public  travel,  in  a  manner  different 
from  that  in  which  it  had  previously  been  used, 
subject  to  payment  of  resulting  damages  to 
owners  of  adjoining  property. 

7.  Same— Bights  of  Abutting  Owners. 

The  owner  of  property  abutting  on  a  street 
has  the  right  to  ingress  and  egress  over  it,  to 
and  from  his  property,  and  on  that  right  l>eing 
impaired  he  may  call  the  city  to  account  for  the 
likjury. 


8.  Same.  ^    , 

A  city  vacated  an  avenue  between  designat- 
ed streets,  for  the  construction,  by  a  corpora- 
tion, of  a  union  station,  under  an  agreement 
stipulating  that,  should  the  dty  provide  for  the 
building  of  a  bridge  over  the  avenue  between  the 
designated  streets,  the  corporation  would  pay 
into  the  treasury  of  the  city  a  specified  sum  a» 
part  payment  of  the  construction  of  the  bridge. 
The  city  proposed  to  erect  a  bridge  over  the 
avenue,  with  approaches  over  the  designated 
streets.  One  of  the  streets  was  60  feet  wide, 
and  the  approach  designed  to  be  erected  on  it 
was  54  feet  wide.  Held,  that  the  corporation 
could  not  defeat  a  recovery,  by  the  city,  of  the 
designated  sum,  on  showing  that  the  construc- 
tion of  the  approach  would  impair  the  street  for 
the  uses  to  which  it  was  previously  devoted,  and 
would  damage  adjacent  property,  since  the  city 
had  the  right  to  do  what  it  proposed  to  do,  sub- 
ject to  the  payment  to  the  adjacent  property 
owners  of  the  damages  sustained. 

9.  Same. 

A  city  vacated  an  avenue  between  designat- 
ed streets,  for  the  construction,  by  a  corpora- 
tion, of  a  union  station,  under  an  agreement 
that,  should  the  city  by  ordinance  provide  for 
the  building  of  a  bridge  over  the  avenue  between 
designated  streets,  the  corporation  would  pay 
into  the  city  treasury  a  specified  sum  as  part 
payment  of  the  construction  of  the  bridge.  The 
city  adopted  an  ordinance  for  the  construction 
of  the  bridge,  over  the  avenue,  between  the 
designated  streets,  including  approaches  between 
the  designated  streets,  as  a  part  of  a  scheme  in- 
volving the  widening  of  one  of  the  designated 
streets.  The  ordinance  authorising  the  widening 
of  the  street  was  subsequently  repealed.  Held, 
that  the  repeal  of  the  ordinance  relating  to  the 
widening  of  the  street  rendered  the  ordinance  for 
the  construction  of  the  bridge  ineffectual,  and 
the  city  could  not  compel  the  corporation  to  pay 
to  it  the  specified  sum,  since  the  corporation  had 
the  right  to  know,  with  reasonable  certainty, 
the  general  character  of  the  bridge  and  the  ap- 
proaches, before  it  could  be  called  on  to  make 
the  payment. 

Woodson,  Fox,  and  Graves,  JJ.,  dissenting  in 
part. 

In  Banc.  Appeal  from  St  Louis  Circuit 
Court:    Horatio  D.  Wood,  Judge. 

Action  by  the  city  of  St  Louis  against  the 
Terminal  Railroad  Association  and  another. 
From  a  judgment  for  defendants,  plaintifT 
appeals.     Affirmed. 

Chas.  W.  Bates  and  BenJ.  H.  Charles,  for 
appellant  McKelghan  &  Watts  and  J.  P. 
McBaine,    for   respondents. 

VALLIANT,  J.  This  is  an  action  on  a 
bond,  in  which  the  plaintiff  Is  seeking  to  re- 
cover $150,000,  to  be  used  In  the  construc- 
tion of  a  brldige  designed  for  a  public  via- 
duct over  the  tracks  of  defendants,  along 
the  line  of  what  was  Clark  avenue,  extend- 
ing from  Eighteenth  to  Twentieth  street  to 
restore,  to  that  extent  to  the  public  for  tiae 
as  a  highway,  that  much  of  dark  av^iue 
which  was  vacated  by  the  city,  for  the  use 
of  the  defendants,  under  the  contract  here- 
inafter considered.  In  1891  the  defendants 
had'  conceived  the  purpose  of  building  a 
great  structure,  to  be  known  as  the  "Union 
Station,"  with  appropriate  appurtenances 
and  facilities.  It  was  to  extend  from  Eight- 
eenth street  on  the  east  to  Twentieth  street 
I  on  the  west  and  from  Market  street  on  the 
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north  to  as  far  south  as  was  necessary.  In 
the  execution  of  this  purpose  It  was  desir- 
ed, by  the  defendants,  to  occupy  with  their 
structure  the  areas  contained  in  certain 
streets,  south  of  and  parallel  with  Market 
street,  between  Eighteenth  and  Twentieth, 
one  of  which  was  Clark  avenue ;  and,  by  con- 
tract with  the  defendants,  the  city  by  an  ap- 
propriate ordinance  vacated  those  streets 
to  that  extent  In  the  contract  it  was  stipu- 
lated that  "should  the  city  of  St  Louis  at 
any  time  provide  by  ordinance  for  the  build- 
ing of  a  bridge  over  Clark  avenue  between 
Eighteenth  street  and  Twentieth  street  the 
said  Union  D^ot  Company  and  Terminal 
Railroad  Association  shall  pay  into  the  city 
treasury  as  part  payment  of  the  construc- 
tion of  said  bridge  the  sum  of  one  hundred 
and  fifty  thousand  dollars."  Under  that 
contract  the  streets  were  vacated  and  turn- 
ed over  to  defendants,  to  be  occupied  for 
their  use,  the  Union  Station  was  built,  and 
the  vacated  streets  are  now  occupied  by  de- 
fendants, and  covered  with  their  railroad 
tracks.  In  1897  the  city  passed  an  ordinance 
providing  for  the  construction  of  the  bridge, 
and  demanded  of  defendants  the  payment 
of  the  $150,000  specified,  which  defendants 
refused,  and  the  city  brought  this  suit  In 
their  answer  the  defendants  admit  the  en- 
actment of  the  ordinance  vacating  the  streets, 
and  their  obligation  to  pay  into  ,tbe  city 
treasury  the  sum  of  $150,000,  In  part  pay- 
ment of  the  expense  of  constructing  the 
bridge,  when  the  city  should  by  ordinance 
provide  for  its  construction-  but  they  deny 
that  the  city  has  lawfully  so  provided,  and 
they  point  out  many  features  of  the  ordi- 
nance, and  the  proceedings  in  relation  there- 
to, which  they  deem  defects  that  render  it 
invalid.  The  ordinance  vacating  the  streets 
for  the  benefit  of  the  defendants  is  No. 
15,986,  passed  in  1891.  The  Union  Station 
was  finished  in  1894.  In  1897  the  city  pass- 
ed Ordinance  18,834,  which  the  plaintiff  con- 
tends provided  for  the  construction  of  the 
bridge.    This  suit  was  begun  in  1899. 

Section  7  of  the  Ordinance  15,986,  under 
which  the  bond  sued  on  was  executed,  Is  as 
follows:  "In  consideration  of  the  rights  and 
privileges  herein  granted,  said  Union  Depot 
Company  of  St  Louis  and  said  Terminal 
Railroad  Association  of  St  Louis  or  their 
successors  or  assigns,  hereby  agree,  that 
should  the  city  of  St  Louis  at  any  time  pro- 
vide by  ordinance  for  the  building  of  a 
bridge  over  CSark  avenue  between  Eigh- 
teenth street  and  Twentieth  street  the  said 
Union  Depot  Company  and  Terminal  Rail- 
road Association  shall  pay  into  the  city  treas- 
ury as  part  payment  of  the  construction  of 
said  bridge  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  and  said  Union  Depot 
Company  and  Terminal  Railroad  Associa- 
tion stiall  for  each  bridge  hereafter  con- 
structed across  its  railroad  tracks  between 
Ninth  street  and  Eighteenth  street  pay  into 
the  dty  treasury  the  sum  of  fifteen  thousand 


dollars,  said  payments  to  be  made  within 
thirty  days  after  the  construction  of  said 
bridge  or  bridges  is  commenced:  It  is  fur- 
ther provided,  that  upon  the  acceptance  of 
this  ordinance,  the  Union  Depot  Company 
and  the  Terminal  Railroad  Association  of 
St  Louis,  will  file  with  the  city  register,  its 
penal  bond,  in  the  sum  of  two  hundred  thou- 
sand dollars,  for  the  faithful  compliance  of 
the  provisions  of  this  section.  Said  bond  to 
be  approved  by  the  mayor  and  council.  The 
city  of  St  Louis  reserves  the  right  to  occupy 
such  space  as  shall  be  necessary  for  said 
bridge  and  supports  thereunder,  and  the 
said  companies  hereby  grant  to  said  city 
such  rights  and  privileges  as  may  be  neces- 
sary to  construct  and  operate  said  bridge  or 
bridges,  provided  the  same  shall  be  so  con- 
structed as  not  to  Interfere  with  the  opera- 
tion of  trains.  Said  Union  Depot  Company 
and  said  Terminal  Railroad  Association  of 
St  Louis  also  agree  to  relinquish  any  right 
or  dalm  for  damages  against  said  city  of 
St  Louis,  that  may  accrue  by  reason  of  the 
erection  and  construction  of  said  bridge  and 
approaches  or  change  of  grades  of  streets 
adjacent  thereto  to  any  real  estate  which 
they  may  now  own  or  may  hereafter  ac- 
quire." 
Ordinance  18,834  is  as  follows: 

''An  ordinance  authorizing  the  buUding  of 
a  bridge  over  Clark  avenue,  between 
Eighteenth  street  and  Twentieth  street, 
and  providing  for  the  cost  thereof. 

"Be  it  ordained  by  the  municipal  assembly 
of  the  city  of  St  Louis,  as  follows: 

"Section  1.  The  board  of  public  improve- 
ments is  hereby  authorized  and  directed  to 
cause  a  bridge  to  be  built  over  Clark  avenue, 
between  Eighteenth  street  and  Twentieth 
street,  over  the  tracks  of  the  Union  Depot 
Company  of  St  Louis  and  of  the  Terminal 
Railroad  Association  of  St  Louis,  Includ- 
ing approaches  along  Eighteenth  street  and 
Twentieth  street,  in  accordance  with  plans 
adopted  by  said  board  of  public  improve- 
ments. 

"Sec.  2.  The  bridge  shall  have  a  width  of 
not  less  than  fifty-four  feet  and  shall  be  con- 
structed of  steel,  and  the  roadway  shall  con- 
sist of  steel  sheathing,  concrete  and  a  brick 
pavement.  The  piers  and  retaining  walls 
shall  be  built  of  Portland  cement  concrete 
and  shall  rest  on  piling  wherever  required. 

"Sec  8.  Whereas,  the  Union  Depot  Com- 
pany of  St  Louis  and  the  Terminal  Railroad 
Association  of  St  Louis,. their  successors  or 
assigns,  are  obligated,  by  the  terms  of  ordi- 
nance number  fifteen  thousand  nine  hun- 
dred and  eighty-nine,  approved  February 
twenty-fifth,  eighteen  hundred  ninety-one, 
to  pay  Into  the  city  treasury  as  part  pay- 
ment of  the  construction  of  the  bridge  herein 
authorized  the  sum  of  one  hundred  and  fifty 
thousand  dollars ;  therefore  said  sum  of  one 
hundred  and  fifty  thousand  dollars,  when  so 
paid  Into  the  city  treasury,  is  hereby  appro- 
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prlated  and  set  apart  to  the  fand  for  the 
construction  of  Clark  Avenue  Bridge.  The 
total  cost  <)f  the  work  contemplated  by  this 
ordinance,  being  estimated  at  one  hundred 
und  fiftjr-one  thousand  dollars,  the  portion 
thereof  to  be  paid  by  the  city  of  St  Louis, 
out  of  municipal  revenue,  is  estimated  at  one 
thousand  dollars,  and  said  sum  of  one  thou- 
sand dollars  is  hereby  appropriated  and  set 
apart  out  of  the  fund,  street  bridges  and 
culverts — ^new  work — to  the  fund  for  con- 
struction of  Clark  Avenue  Bridge,  to  begin 
the  construction  of  said  bridge. 

"Sec.  4.  There  is  hereby  appropriated  and 
set  apart  out  of  municipal  revenue  fund 
for  street  bridges  and  culverts — new  work — 
the  sum  of  one  thousand  dollars. 

"Sec.  6.  As  soon  as  the  Union  Depot  Com- 
pany of  St  liouis  and  Terminal  Railroad  As- 
sociation of  St  Louis  shall  pay  into  the  city 
treasury,  as  part  payment  of  the  construc- 
tion of  said  bridge,  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  as  provided  for 
and  agreed  to,  as  the  consideration  for  cer- 
tain rights  and  privileges  granted  to  the  said 
Union  Depot  Company  of  St.  Louis  and  the 
Terminal  Railroad  Association  of  St  Louis, 
evidenced  by  their  acceptance  of  said  ordi- 
nance number  fifteen  thousand  nine  hundred 
and  eighty-nine,,  approved  February  twenty- 
fifth,  eighteen  hundred  and  ninety-one,  the 
auditor  shall  credit  said  sum  to  the  fund 
set  apart  for  construction  of  Clark  Avenue 
Bridge." 

1.  One  of  the  main  defects  of  this  ordi- 
nance, according  to  the  defendants'  theory, 
is  that  it  is  in  violatfon  of  section  12,  art  6, 
of  the  city  charter  (Ann.  St  1906,  p.  4839), 
which  Is  as  follows :  "Sec.  12.  All  ordinances 
that  contemplate  the  payment  of  any  money 
shall,  upon  their  second  reading,  be  referred 
to  the  appropriate  committee  who  shall  ob- 
tain the  Indorsement  of  the  comptroller  there- 
on to  the  effect  that  sufficient  unappropriated 
means  stands  to  the  credit  of  the  fund  there- 
in named,  to  meet  the  requirements  of  said 
ordinance,  or  it  shall  not  be  lawful  to  recom- 
mend its  passage,  or  pass  the  same.  Provid- 
ed, that  no  claims  shall  be  paid  without  the 
approval  of  the  auditor."  In  connection  with 
that  section  is  to  be  read  the  following,  it 
being  a  part  of  section  28,  art  6  (Ann.  St 
1906,  p.  4869):  "Every  ordinance  requiring 
such  work  to  be  done  shall  contain  a  specific 
appropriation  from  the  public  revenue  and 
fund,  based  upon  an  estimate  of  cost  to  be 
indorsed  by  the  president  of  the  l>oard  of  pub- 
lic improvements,  on  said  ordinance  for  the 
whole  of  the  cost  of  each  street  part  of 
street  or  other  object  respectively."  The 
criticism  is  that  this  ordinance  Aows  that 
the  estimated  cost  of  the  bridge  was  $161,000, 
yet  only  $1,000  was  appropriated,  and  that 
it  did  not  contain  the  Indorsement  of  the 
comptroller  that  sufficient  unappropriated 
means  stood  to  the  credit  of  the  fimd  named, 
to  meet  the  requirements  of  the  ordinance. 


This  ordinance  did  contain  the  certificate  of 
the  comptroller  to  cover  the  appropriation  of 
$1,000,  but  not  of  $151,000.  The  certificate 
was  In  these- words :  "I  hereby  certify  that  if 
section  four  of  this  bill  becomes  a  part  of  the 
ordinance,  sufficient  means  will  stand  to  the 
credit  of  fund  for  street  bridges  and  culverts 
— ^new  work — to  cover  the  within  appropria- 
tion of  one  thousand  dollars."  Section  6,  art 
6  (Ann.  St  1906,  p.  4838),  declares:  "All  taxes 
collected  for  municipal  purposes,  from  all 
sources  whatever,  shall  be  designated  'munic- 
ipal revenue.' "  That  revenue  is  the  source 
from  which  all  the  special  funds  are  to  be 
supplied,  and  Is  apportioned  by  the  munici- 
pal assembly  to  the  various  funds,  to  meet 
the  requirements  of  the  different  departments 
of  the  city  government  and  when  appropri- 
ation Is  made  for  a  public  work.  It  is  made 
out  of  the  particular  fund  apportioned  for 
that  purpose;  but  it  all  comes.  In  the  first 
place,  out  of  the  general  "municipal  revenue." 
So  In  this  case  the  comptroller  does  not  say 
that  there  is  now  In  the  fund,  for  street 
bridges,  and  culverts,  unappropriated,  $1,000 ; 
but,  referring  to  section  4  of  the  proposed  or- 
dinance, which  appropriates  $1,000  out  of  the 
general  municipal  revenue  to  this  special 
fund,  he  says,  if  that  section  is  adopted  as  a 
part  of  the  ordinance,  then  there  will  be  that 
much  unappropriated  money  in  that  fund  to 
meet  the  demands  of  that  ordinance.  In 
other  words,  the  comptroller  says  to  the  mu- 
nicipal assembly :  "If  you  transfer  from  the 
general  revenue  to  this  special  fund  $1,000, 
as  you  propose  to  do,  that  amount  will  be  in 
that  fund  to  meet  the  appropriation  you 
make  towards  the  coat  of  this  bridge."  The 
comptroller  knew  the  condition  of  the  general 
revenue  fund;  and  his  certificate  is  equiva- 
lent to  saying  that  if  the  municipal  assembly 
directs  a  transfer  of  $1,000  from  that  fund  to 
this,  the  money  Is  on  hand  to  meet  it  But 
the  main  insistence  of  the  defendants  on  this 
point  is  that  the  comptroller  do^  not  certl^ 
that  the  sum  of  $151,000  Is  in  the  special 
fund  to  meet  the  appropriation,  and  that  the 
ordinance  does  not  appropriate  $151,000  to 
the  work,  although  that  is  the  estimated  cost 
Indorsed  by  the  president  of  the  board  of 
public  improvements  on  the  bill  then  pending. 
The  language  of  section  28,  above  quoted, 
shows  by  its  context  that  it  refers  only  to 
work  to  be  paid  for  out  of  the  city  treasury. 
The  language  Is:  "Every  ordinance  require 
Ing  such  work  to  be  done  shall  contain 
a  specific  appropriation,"  etc.  "Such  work" 
means  work  of  the  character  mentioned  in 
the  preceding  section  of  that  article.  There 
is  nothing  in  any  clause  of  that  whole  article 
that  Indicates  that  it  relates  to  works  of 
which  the  cost  or  any  part  of  the  cost  l3  to 
be  paid  for  otherwise  than  out  of  the  city 
treasury.  But  In  the  case  at  bar  we  have  a 
bridge  to  be  built  of  which  the  estimated 
cost  Is  $151,000,  and  the  defendants  have 
agreed,  for  a  very  valuable  consideration,  to 
pay  Into  the  city  treasury,  to  be  used  for  that 
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purpose  only,  the  Bum  of  $150,000.  What 
act  of  appropriation  was  necessary?  If  the 
defendants  had  paid  in  the  money,  the  mu- 
nicipal assembly  could  not  have  appropriated 
it  to  any  other  purpose.  The  city  of  St.  ^Louls 
ran^s.  In  point  of  credit,  with  the  best  in  the 
land.  When  these  defendants  were  making 
this  contract,  It  never  occurred  to  them  to 
ask  that  the  city  give  security  that  it  would 
not  waste  or  misappropriate  the  money ;  but 
they  said.  In  effect,  "Give  us  these  streets, 
and  whenever  you  get  ready  to  build  this 
bridge,  we  will  put  $150,000  into  your  treas- 
ury, to  be  used  by  you  in  the  construction  of 
the  wotk."  But  now,  when  the  city  calls  for 
the  mon^,  they  answer  that  "you  must  first 
appropriate  out  of  your  city  treasury  $151,- 
000,  and  use  that  in  the  construction  of  the 
bridge,  before  you  can  demand  the  payment 
by  us."  The  defendants  misconstrue  the  char- 
ter provision  which  they  invoke.  It  was  in- 
tended to  cover  appropriations  out  of  the  city 
treasury,  made  to  pay  for  work  to  be  done  at 
the  expense  of  the  city.  But  if  formal  appro- 
priation of  the  $150,000  which  the  defendants 
are  called  on  to  pay  were  necessary,  the  or- 
dinance complies  with  that  requirement,  as 
far  as  it  is  possible  to  do  so,  for  it  declares 
that,  when  the  defendants  pay  the  money  in- 
to the  city  treasury,  it  shall  be  so  appropri- 
ated. We  bold  that  the  ordinance  does  not 
violate  the  terms  of  section  12;  art  5,  or  of 
section  28,  art  6,  of  the  charter. 

2.  Defendants  interpret  section  7  of  Ordi- 
nance 16.988  to  mean  that  the  money  sued  for 
is  not  due  until  the  work  of  construction  has 
begun;  and  they  say  that,  since  It  appears 
from  the  evidence  that  the  only  work  for 
which  the  city  has  made  a  contract,  and  the 
only  work  begun,  was  the  building  of  two  con- 
crete piers,  therefore,  In  reality,  the  woi^  of 
'  constructing  the  bridge  has  not  b^un.  The  ar- 
gument is  that  the  city  cannot  let  the  contract 
to  do  the  work  until  It  makes  the  appropria- 
tion of  $151,000,  and  has  that  fund  in  band, 
set  apart  especially  to  that  purpose ;  that  is, 
the  city  must  proceed  as  If  it  were  a  work  to 
be  done  at  the  e:zpense  of  the  city  alone,  and 
must  become  bound  for  the  total  expense,  and 
take  the  risk  of  collecting  the  amount  from 
the  defendants  afterwards.  We  do  not  doubt 
but  that  If  the  city  should  build  the  bridge 
contemplated  in  the  contract  at  its  own  ex- 
pense, it  could  afterwards  recover  of  defend- 
ants the  amount  claimed,  but  that  would  be 
a  recovery  for  a  breach  of  the  contract ;  and 
if  the  defendants  paid  the  money  at  the  end 
of  the  lawsuit  or  even  if  they  should  with- 
hold the  money  until  the  bridge  was  com- 
pleted and  then  pay  the  amount  without  a 
suit  they  would  not  have  fully  complied  with 
their  agreement  because  their  agreement  is 
to  pay  the  money  Into  the  city  treasury,  to 
be  used  In  the  construction  of  the  bridge.  De- 
fendants misconstrue  that  part  of  section  7  of 
ordinance  15,988,  calling  for  payments  by  de- 
ftadants  after  the  work  of  construction  has 
begun,  that  refers  to  the  other  bridges,  men- 


tioned in  that  section,  contemplated  to  be 
buiU,  crossing  defendants'  tiacks  between 
Ninth  and  Eighteenth  streets.  The  time  for 
the  payment  of  this  $150,000  is  specified  in  the 
language  of  the  contract  itself.  It  is  that, 
should  the  city  of  St  Louis  at  any  time  pro- 
vide by  ordinance  for  the  building  of  a  bridge 
on 'Clark  avenue,  the  defendants  shall  pay, 
etc.  The  time  to  pay  is  wben  the  necessary 
ordinance  is  passed.  If  It  be  said  that  it 
would  be  unreasonable  to  require  the  defend- 
aiQts  to  pay  Into  the  city  treasury  the  $150,000, 
and  take  the  risk  of  the  bridge  never  being 
built  although  it  would  seem  that  defendants 
considered  It  quite  reasonable  to  require  the 
city  to  build  the  bridge  and  take  the  chance 
of  collecting  the  money  from  them  afterwards, 
a  sufllclent  answer  to  that  would  be  that  that 
is  a  contingency  that  might  have  been,  but 
was  not,  anticipated  and  guarded  against  in 
the  contract  and  defendants  have  no  right  to 
call  for  an  amendment  of  the  contract  at  this 
time.  Besides  there  Is  not  In  this  record,  or 
in  the  history  of  the  case  as  it  appears  in  the 
briefs,  any  reason  to  think  that  the  parties 
to  this  contract  dealt  with  each  other  on  a 
basis  of  distrust  or  suspicion.  They  dealt 
with  each  other  on  the  high  plane  that  the 
character  of  each  contracting  party  Justified, 
and  there  is  not  tn  the  record  anything  to  jus- 
tify the  charge  of  bad  faith  on  either  side. 
But  even  If  the  city  were  to  attempt  to  mls^ 
use  the  mon^  after  the  defendants  had  paid 
it  in,  they  would  have  remedy  to  prevent  or 
right  the  wrong.  They  are  not  dealing  with 
an  irresponsible  party. 

3.  The  point  on  which  defendants  seem 
chiefly  to  rely  Is  that  according  to  the  plans 
and  specifications  referred  to  In  Ordinance 
18,834,  the  approaches  to  the  bridge  are  not 
on  Clark  avenue,  but  are  on  Eighteenth  and 
Twentieth  streets.  In  the  opinion  filed  In  di- 
vision 1  by  our  learned  Brother  GRAVES  au- 
thorities are  cited  to  show  that  approaches 
are  to  be  deemed  a  part  of  the  bridge;  and 
where  a  party  is  under  obligation  to  keep  the 
bridge  In  repair,  he  Is  liable  if  he  does  not 
keep  the  approaches  in  repair.  That  is  sound 
doctrine.  Although  for  certain  purposes  the 
approaches  are  to  be  considered  as  part  of  the 
bridge,  yet  no  artificial  reasoning  can  dispell 
the  fact  that  there  Is  a  physical  difCerraice  be- 
tween the  bridge  and  the  approach.  The  very 
words  "bridge"  and  "approach"  carry  differ- 
ent meanings  to  the  mind.  Congress  has  Ju- 
risdiction of  the  navigable  rivers,  and  you 
cannot  build  a  bridge  over  one,  even  though 
it  be  altogether  in  one  state,  until  Congress 
grants  authority,  but  the  jurisdiction  of  Con- 
gress is  from  bank  to  bank  of  the  river.  If 
you  want  authority  to  build  your  approaches, 
yon  must  obtain  it  under  the  state  laws.  Con- 
gress, not  long  ago,  granted  a  corporation  the 
right  to  build  a  bridge  over  the  Mississippi  at 
Thebes;  but  when  the  company  came  to  the 
necessity  of  condemning  land  for  Its  approach- 
es, it  did  not  apply  to  Congress  for  leave,  but 
to  the  courts  of  this  state.    Southern  Illtnois 
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Bridge  Co.  ▼.  Stone,  174  Mo.  1,  73  S.  W.  453. 
68  L.  R.  A.  301.  Whilst  we  all  say  that  for 
some  purposes  the  approach  Is  a  part  of  the 
bridge,  yet  It  wonld  be  mere  affectation  If  we 
should  say  that  we  perceive  no  difference  be- 
tween the  stmcture  that  spans  the  river  and 
that  on  which  we  approach  its  elevation.  We 
here  have  a  contract  calling  for  a  bridge  over 
an  artificial  stream,  whose  east  bank  is  Eight- 
eenth street,  and  whose  west  bank  is  Twenti- 
eth street  That  Is  the  only  structure  speci- 
fied in  the  contract,  and  the  only  measure 
specified  Is  tram  Eighteenth  to  Twentieth 
street.  Defendants  say  that  Ordinance  18,834 
Is  bad  because  It  calls  for  a  bridge  on  Eight- 
eenth street,  Clark  avenue,  and  Twentieth 
street,  whereas  their  contract  calls  for  a 
bridge  on  Clark  avenue  only.  So  much  of  the 
structure  called  for  by  the  ordinance  as  Is  con- 
tained in  the  bridge  proper  is  over  that  por- 
tion of  Clark  avenue  that  was  vacated  for  the 
benefit  of  the  defendants;  but  the  approaches 
are  on  Eighteenth  and  Twentieth  streets,  and 
defendants,  recognizing  no  distinction  between 
the  bridge  proper  and  the  approaches.  Insist 
that  the  contract  means  that  the  approaches, 
too,  must  be  on  Clark  avenue. 

Defendants  are  mistaken  In  point  of  fact 
when  they  say  that  this  bridge  is  to  be  built 
over  Clark  avenue.  Clark  avenue  is  a  street 
several  miles  in  length,  but  this  bridge  Is  to 
be  built  over  only  a  very  small  part  of  It,  to 
wit,  from  Eighteenth  to  Twentieth  street. 
That  Is  the  only  part  of  the  street  In  which 
defendants  had  any  peculiar  proprietary  in- 
terest, the  only  part  In  regard  to  which  they 
had  any  right  to  make  a  contract  with  the 
dty,  and  in  point  of  fact  it  Is  the  only  part 
referred  to  in  the  contract  If  we  should  ad- 
here as  closely  to  the  letter  of  the  contract 
as,  on  this  point,  the  defendants  would  have 
us  do,  we  would  have  to  say  that  the  whole  of 
this  bridge,  approaches,  and  all  must  be  built 
over  that  part  of  Clark  avenue  that  lies  be- 
tween Eighteenth  and  Twentieth  streets.  But 
that  could  not  be  done,  because  the  approaches 
would  come  so  low  at  each  end  as  to  obstruct 
the  passage  of  trains  and  deprive  the  defend- 
ants of  a  large  part  of  their  track  space, 
which  the  contract  says  must  not  be  done. 
Therefore  It  follows  that  the  approaches  can- 
not be  constructed  on  that  part  of  Clark  ave- 
nue lying  between  the  two  streets  named, 
which  is  the  only  part  of  Clark  avenue  speci- 
fied in  the  contract  and  the  only  part  to 
which  the  city  has  relinquished  any  right 
The  approaches  must  necessarily  be  built  out- 
side of  that  part  of  Clark  avenue  over  which 
the  contract  says  the  bridge  Is  to  be  built  and 
the  contract  does  not  say  where  they  shall  be 
built  They  must  necessarily  be  built  In  a 
street  or  streets,  not  specified.  Whose  streets 
are  they,  and  who  is  to  say  which  of  them  is 
to  bear  this  servitude?  This  choice  of  loca- 
tion for  these  approaches  is  not  to  be  made  In 
the  Interest  of  the  defendants  alone,  but  In 
that  of  the  public,  and  the  city  Is  to  make  the 
choice.    The  city  has  Jurisdiction  over  all  its 


streets.  It  has  surrendered  Its  Jurisdiction 
In  that  respect  only  as  to  the  small  part  of 
Clark  avenue  above  specified.  If,  In  Iti 
scheme  to  build  a  bridge  over  that  part  of 
Clark  avenue,  parts  of  that  street  or  of  other 
streets,  must  be  sacrifled  or  marred,  the  city 
alone  has  the  authority  to  say  which  it  shall 
be.  We  hold  that  In  the  construction  of  this 
bridge  the  city  has  the  right.  If  it  so  wills,  to 
build  the  approaches  on  Eighteenth  and  Twoi- 
tieth  streets. 

4.  Defendants  also  contend  that  In  the  pres- 
ent condition  of  Eighteenth  street  the  city 
cannot  build  the  approach  there,  because  that 
street  is  only  60  feet  wide,  while  the  approach 
designed  is  54  feet  wide,  and  there  Is  already 
a  double-track  street  railroad  oa  the  street 
Therefore  the  approach  would  Impair  or  de- 
stroy the  street  for  the  uses  to  which  it  is  at 
present  devoted,  and  would  damage  the  ad- 
jacent property,  which  the  city  would  have 
no  right  to  do  until  the  damages  were  ascer- 
tained and  paid  for.  In  the  consideration  of 
this  point  we  must  bear  in  mind  whose  prop- 
erty it  Is  we  are  dealing  with,  and  whose 
rights  are  being  Interfered  with.  This 
bridge  is  not  being  designed  for  the  benefit 
of  the  defendants,  but  for  the  benefit  of  the 
public.  The  defendants  will  have  no  pro- 
prietary Interest  in  it,  and  no  Interest  of 
any  kind  different  from  that  of  any  member 
of  the  traveling  public  or  any  other  owner  of 
abutting  property.  It  is  stipulated  In  the 
contract  that  the  bridge  is  to  be  so  construc- 
ted as  "not  to  interfere  with  the  operation  of 
trains";  that  point  being  guarded.  The  only 
care  the  city  is  to  observe  is  the  promotion  of 
the  Interest  of  the  general  public.  The  only 
Interest  the  defendants  have,  in  either  of  the 
three  streets  named,  dUFerent  from  that 
which  any  citizen  has,  is  in  that  part  of 
Clark  avenue  measured  from  Eighteenth 
street  on  the  east  to  Twentieth  street  on  the 
west.  As  to  the  rest  of  that  street,  and  as  to 
the  other  streets,  the  dominion  of  the  city 
over  them  is  unimpaired;  and  the  city  may 
devote  them  to  any  lawful  use  It  sees  fit, 
without  asking  leave  of  the  defendants.  The 
streets  belong  to  the  city,  and  the  city  may 
use  them  as  It  pleases,  provided  It  pleases  to 
use  them  only  as  public  highways.  It  Is  nec- 
essary to  call  these  points  sharply  to  our 
minds  because  the  challenge  is  that  the  city 
has  no  right  to  use  Eighteenth  and  Twentieth 
streets  as  It  now  purposes  to  do. 

The  owner  of  property  abutting  on  a  street 
has  the  right  of  Ingress  and  egress  over  it  to 
and  from  his  property,  and  In  that  respect  he 
has  an  Interest  in  the  street  that  differs 
from  the  interest  of  the  general  public,  and  If 
that  right  is  impaired,  he  may  call  the  city 
to  account  for  the  injury;  but  that  is  a  ques- 
tion between  him  and  the  city,  and,  even  In 
such  case.  If  the  Impairment  of  the  use  of  the 
street  Is  occasioned  by  putting  it  to  a  servi- 
tude to  which  the  city  has  the  right  to  put  it, 
damages  are  not  always  recoverable.  Nagel 
V.  Llndell  Ry..  1C7  Mo.  89, 66  S.  W.  1090.    But, 
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In  any  event,  the  question  of  the  right  of  the 
*lty  to  use  the  street  for  a  lawful  purpose 
that  would  Inflict  damage  on  adjoining  prop- 
erty la  a  question  between  the  owner' of  the 
property  and  the  city.  A  third  party  has  no 
right  to  Interfere,  and  as  to  the  street  rall- 
ToadB  now  on  the  streets,  the  interference 
■with  them  Is  a  matter  between  the  city  and 
the  street  railroad  company.  It  Is  no  concern 
ot  these  defendants.  In  the  case  at  bar  It 
does  not  appear  that  the  location  of  the  ap- 
proaches, as  designed,  would  damage  the  de- 
fendants' property,  or  Interfere  with  their  use 
of  it;  but  if  it  did,  the  defendants  by  their 
•contract  have  expressly  waived  It.  It  has 
"been  held  by  this  court  that  the  dty  has  no 
right  to  give  a  railroad  company  a  license 
to  use  a  public  street  in  such  manner  as  to 
pracUcttUy  destroy  its  service  as  a  public 
highway  (Lockwood  y.  Wabash,  122  Mo.  86, 
26  S.  W.  698,  24  L.  R.  A.  516,  43  Am.  St.  Bep. 
547),  but  that  Is  not  the  condition  which  we 
are  now  to  consider.  The  use  that  is  design- 
ed to  be  made  of  eighteenth  and  Twentieth 
streets  by  these  approaches  Is  an  entirely 
public  use.  No  one  can  make  any  use  of  It 
that  every  one  cannot  malce.  The  approach- 
es, when  constructed,  will  be  in  their  charac- 
ter as  much  public  highways  as  the  streets 
were  before.  Whilst  the  city  has  no  right  to 
convert  a  public  street  Into  a  private  way,  or 
give  any  one  a  right  to  use  it  In  a  manner 
to  exclude  any  one  else,  yet  It  has  the  right 
to  change  the  form  and  proportions  of  the 
street,  and  devote  It  to  public  travel,  in  a 
manner  different  from  that  in  which  it  had 
"before  been  nsed.  And  the  city  Is  the  Judge 
of  what  is  the  best  shape  In  which  to  put  a 
street  in  order  to  promote  the  public  conven- 
ience. Of  course,  in  making  a  change,  the- 
city  may  be  liable  for  damages  caused  or 
threatened  adjoining  property,  and  its  bands 
may  be  stayed  until  that  damage  Is  ascer- 
tained and  paid;  but,  as  already  said,  that  Is 
a  matter  to  be  settled  with  the  Injured  party. 
It  does  not  concern  any  one  else,  and  it  does 
not  destroy  the  city's  legal  right  to  make  the 
change. 

Let  us  turn  now  to  the  facts  of  this  case. 
Here  the  city  is  designing  to  erect,  in  a  60- 
foot  street,  a  bridge  approach  54  feet  wide, 
tor  a  distance  about  170  feet  from  the  point 
where  it  begins  to  rise.  It  is  to  rest  on  a  sol- 
Id  earthwork,  inclosed  tn  concrete  retaining 
walls,  leaving  for  that  length  practicaHy  only 
about  6  feet  wide  of  the  street  clear  of  the 
structure.  If  that  plan  is  not  changed,  or  If 
the  street  Is  not  widened,  all  travel  coming 
south  In  vehicles  on  Blghteentb  street  must 
stop  there,  or  be  diverted  over  this  contem- 
-plated  bridge,  or  turn  east  on  Market  street 
until  it  reaches  Seventeenth  street,  or  west  to 
Twentieth  or  Twenty-First,  and  coming  north 
the  travel  would  end  there,  or  be  diverted 
east  on  Clark  avenue  to  Seventeenth  street 
Unquestionably  that  would  be  a  serious 
change  In  the  plan  of  the  street,  but  has  the 
•city  authority  to  do  It?    If  so,  who  is  to  for- 


bid? In  1891  the  city  granted  to  these  de- 
fendants the  right  to  build  their  structure 
over  several  streets  which  as  efTectually  ob- 
structed trafBc  on  those  streets,  or  diverted 
It  out  of  its  usual  course,  as  will  the  obstruc- 
tion the  city  now  designs  to  build  affect  the 
travel  on  this  street.  Was  the  vacating  of 
those  streets  for  the  benefit  of  the  defendants 
unlawful?  Did  the  city  have  the  right  to  do 
it?  After  Walnut  street  and  Clark  avenue, 
between  Eighteenth  and  Twentlefh,  were  oc- 
cupied by  the  defendants,  the  travel  on  those 
vacated  streets,  going  either  east  or  west, 
was  diverted  to  Market  street,  and  covered 
a  greater  distance,  to  get  back  on  either  Wal- 
nut street  or  Clark  avenue,  than  the  traveler 
would  experience  by  being  diverted  ftx)m  his 
direct  course  by  this  proposed  obstruction 
on  Eighteenth  street.  The  authority  of  the 
city  to  do  what  It  did  for  the  benefit  of  the 
defendants  In  1891  Is  not  now  questioned  by 
them,  and  we  do  not  question  the  authority 
of  the  city  to  do  what  it  now  proposes  to 
do  for  the  benefit  of  the  public.  We  bold, 
therefore,  that  If  the  city  concludes  to  erect 
the  approach  54  feet  wide  In  Eighteenth 
street,  without  widening  the  street,  it  has 
the  right  to  do  so,  subject,  of  course,  to  the 
payment  to  adjacent  property  owners  of 
whatever  damages  the  city  may  be  liable 
for;  but  with  that  these  defendants  have  no 
concern. 

But  before  the  defendants  can  be  required 
to  pay  the  $150,000  now  in  question,  they 
have  a  right  to  know,  not  with  absolute 
certainty  as  to  detail,  but  with  reasonable 
certainty  as  to  general  form,  the  character 
of  the  bridge  and  the  approaches.  They 
have  no  right  to  dictate  the  plans  and  speci- 
fications of  the  bridge — that  is  the  city's 
privilege — but  they  have  a  right  to  icnow 
what  the  city's  plans  are.  Eighteenth  street, 
coming  from  the  south  to  Cladc  avenue,  and 
thence  on  north  to  or  near  the  alley  between 
Clark  avenue  and  Walnut  street,  is  120  feet 
wide.  What  Is  known  as  the  "Eighteenth 
Street  Bridge"  is  a  viaduct  that  carries  the 
street  travel  over  the  vast  sea  of  railroad 
tracks  located  there.  The  north  end  of  the 
Eighteenth  Street  Bridge  Is  at  or  near  Clark 
avenue.  Prom  the  alley  alx>ve  named,  going 
north,  Eighteenth  street  is  only  60  feet  wide. 
So  much  of  the  approach  in  question  as 
Is  designed  to  be  a  solid  embankment  is  in 
that  part  of  the  street  that  Is  only  60  feet 
wide.  It  rises  from  a  point  about  170  feet 
north  of  the  alley,  and  extends  south  to  a 
point  about  on  a  line  with  the  alley,  leav- 
ing for  that  distance  only  about  6  feet  wide 
in  the  street  Whilst  as  above  shown,  the 
city,  subject  to  the  conditions  mentioned, 
would  have  the  right  to  so  change  the  form 
and  course  of  this  street  yet  there  is  suflS- 
cient  in  this  record  to  show  that  the  city, 
when  it  passed  ordinance  18,834,  providing 
for  the  building  of  the  bridge,  did  not  in- 
tend to  so  impair  Eighteenth  street  There- 
fore the  defendants  have  the  right  to  say 
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that,  until  the  city  gives  furtber  expreesion 
of  Its  purpose  in  this  respect,  they  ought  not 
to  be  required  to  pay  Into  the  city  treasuiy 
the  $150,000  in  question.  The  ground  on 
which  we  reach  this  conclusion  Is  as  follows : 
The  Union  Station  was  completed  In  1894. 
In  1895  the  city  passed  an  ordinance,  the 
purpose  of  which  was  to  condemn  property 
to  increase  the  width  of  Eighteenth  street 
from  60  to  100  feet,  from  a  point  near  the 
alley  above  named,  thence  north  to  Pine 
street,  a  distance  of  S^  city  blocks;  and  pro- 
ceedings were  pending  in  court  to  effect  that 
purpose  in  1897,  when  ordinance  18,834,  pro- 
viding for  the  construction  of  this  bridge, 
was  passed.  Thus  It  appears  that  the  con- 
struction of  the  bridge,  according  to  the 
plans  and  specifications  referred  to  in  that 
ordinance,  was  a  part  of  a  scheme  that  includ- 
ed the  widening  of  Eighteenth  street.  But 
when  the  report  of  the  commissioners  in  that 
condemnation  proceeding  came  in,  the  city 
repealed  the  ordinance  authorizing  the  wid- 
ening of  the  street,  and  the  proceeding  In 
court  was  dismissed. 

The  present  suit  to  recover  the  $160,000 
was  foimded  on  Ordinance  18.834,  and  was 
begun  March  16,  1899.  The  ordinance  repeal- 
ing the  ordinance  to  widen  Eighteenth  street 
was  passed  April  6,  1899.  So  far  as  the  city 
has  indicated  Its  purpose,  speaking  by  ordin- 
ance through  its  municipal  assembly,  it  has 
never  intended  to  reduce  Eighteenth  street 
to  the  condition  that  would  result  if  the  ap- 
proach should  now  be  constructed  as  planned. 
We  do  not  say  that  the  city  could  not  do  so, 
but  we  do  say  that  it  has  not  so  e^ressed  its 
purpose  by  ordinance.  We  Interpret  Ordi- 
nance 18,834  as  contemplating  a  street  100 
feet  wide.  Under  the  city  charter  the  city 
cannot  take  steps  to  widen  Eighteenth  street 
on  that  side  by  condemnation  until  the  lapse 
of  10  years  from  April  6,  1899.  But  the 
widening  of  Eighteenth  street,  for  the  pur- 
pose of  this  approach,  is  not  so  extensive  an 
undertaking  as  was  the  former  act  That 
covered  a  distance  of  3V^  city  blocks,  but  this 
would  require  only  a  widening  of  the  street 
for  a  distance  of  about  a  half  a  block.  The 
result  of  the  repeal  of  the  ordinance  to  widen 
Eighteenth  street  Is  that,  unless  the  city  in- 
tends to  so  block  the  way  as  to  divert  the 
travel  around  that  part  of  the  street  as  above 
mentioned,  it  must  either  reduce  the  width. 
of  the  approach  or  widen  the  street  It  can 
reduce  the  width  of  the  approadi  by  an 
amendment  of  Ordinance  18.834,  or  it  can 
acquire  sufficient  adjoining  property  to  widen 
the  street  by  agreement  with  the  owner,  or, 
by  waiting  another  year,  begin  condemnation 
proceedings.  But  until  it  does  one  or  the 
other,  It  is  to  be  adjudged  as  having  tempo- 
rarily abandoned  the  plan  referred  to  In 
ordinance  18,834,  and  until,  by  ordinance,  it 
re-asserts  that  plan  or  adopts  some  other 
plan,  it  has  no  right  to  require  the  defend- 
ants to  pay  the  sum  sued  for  into  Its  treasury. 

Tb«  city  may  at  any  time  it  sees  fit  to  do 


so,  by  a  new  original  ordinance,  or  by  an 
amendment  to  Ordinance  18,884,  "provide 
*  *  *  for  the  building  of  a  bridge  over 
Clark  avenue  between  Eighteenth  and  Twea- 
tleth  streets"  (to  quote  the  language  of  sec- 
tion T  of  Ordinance  15,989),  and  locate  the 
approaches  where  it  sees  fit  and  when  it  has 
done  so,  it  will  be  entitled  to  demand  of  the 
defendants  the  payment  of  the  1190,000 
therein  specified!  For  the  reasons  above  stat- 
ed we  hold  that  Ordinance  18,834  was  a  part 
of  a  scheme  that  Involved  the  widening  of 
Eighteenth  street  and  the  repeal  of  the 
ordinance  authorizing  the  widening  of  that 
street  rendered  Ordinance  18,834  Ineffective 
for  the  purpose  of  building  the  bridge.  We 
therefore  liold  that  for  the  present  and  until 
the  city  shall  have  taken  action  as  above 
indicated,  it  is  not  entitled  to  recover  the 
sum  sued  for. 
The  judgment  is  affirmed. 

OANTT,  a  J.,  and  BURGESS  and  liAMM. 
JJ.,  concur.  rOX,  ORATES,  and  WOOD- 
SON, JJ.,  concur  In  the  result  for  reasons 
set  out  in  opinion  by  ORAVBiS,  J. 

GRAVES,  J.  We  concur  in  the  result  bat 
for  the  reasons  assigned  in  the  following 
<^lnlon,  heretofore  filed  in  division  No.  I, 
which  Is  as  follows:  In  February  1891,  the 
municipal  assembly  of  the  dty  of  St  Louis 
passed  an  ordinance  numbered  16,989,  en- 
titled: "An  ordinance  authorizing  the  estab- 
lishment and  maintenance  of  a  Union  Depot 
in  St  Louis  and  the  construction  of  a  depot 
and  passenger  station  in,  over,  under  and  up- 
on certain  streets  and  alleys  In  the  city  of 
St  Louis  and  to  provide  for  vacating  certain 
streets  and  alleys."  This  ordinance,  besides 
vacating  certain  streets  and  alleys^  therein 
named,  for  that  purpose,  likewise  authorized 
the  construction  of  the  present  Union  Depot 
and  passenger  station  in  said  city,  by  the 
defendants,  in  the  present  case.  The  section 
more  particularly  involved  in  this  case  is 
section  7  of  that  ordinance,  reading  as  fol- 
lows: "Sec.  7.  In  consideration  of  the  rights 
and  privileges  herein  granted,  said  Union 
Depot  Company  of  St  Louis  and  said  Ter- 
minal Railroad  Association  of  St  Louis  or 
their  successors  or  assigns,  liereby  agree, 
that  should  the  city  of  St  Louis  at  any  time 
provide  by  ordinance  for  the  building  of  a 
bridge  over  Clark  avenue,  between  Eigh- 
teenth street  and  Twentieth  street  the  said 
Union  Depot  Company  and  Terminal  Rail- 
road Association  shall  pay  Into  the  city 
treasury  as  part  payment  of  the  construc- 
tion of  said  bridge  the  sum  of  one  hundred 
and  fifty  thousand  dollars,  and  said  Union 
Depot  Company  and  Terminal  Railroad  As- 
sociation shall  for  each  bridge  hereafter  con- 
structed across  its  railroad  trades  between 
Ninth  street  and  Eighteenth  street  pay  in- 
to the  city  treasury  the  sum  of  fifteen  thou- 
sand dollars,  said  payments  to  be  made  with- 
in thirty  days  after  the  construction  of  said 
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bridge  or  bridges  Is  commenced.  It  Is  fur- 
ther provided  tbat  upon  the  acceptance  of 
this  ordinance,  the  Union  Depot  C!ompany 
and  the  Terminal  Railroad  Association  of 
8t  Louis,  will  file  wltb  the  city  register,  Its 
penal  bond.  In  the  sum  of  two  hundred  thou- 
sand dollars,  for  the  faithful  compliance  of 
the  provisions  of  this  section.  Said  bond  to 
be  approved  by  the  mayor  and  council.  Tite 
city  of  St.  Louis  reserves  the  right  to  oc- 
cupy such  space  as  shall  be  necessary  for 
said  bridge  and  supports  thereunder,  and 
the  said  companies  hereby  grant  to  said  city 
such  rights  and  privileges  as  may  be  neces- 
sary to  construct  and  oiwrate  said  bridge  or 
bridges,  provided  the  same  shall  be  so  con- 
stmoted  as  not  to  Interfere  wltb  the  opera- 
tion of  trains.  Said  Union  Depot  Company 
and  said  Terminal  Railroad  Association  of 
St  Lonls  also  agree  to  relinquish  any  right 
or  claim  for  damages  against  said  city  of 
St  Louis  that  may  accrue  by  reason  of  the 
erection  and  construction  of  said  bridge  and 
approaches  or  change  of  grade  of  streets  ad- 
jacent thereto  to  any  real  estate  which  they 
may  now  own  or  may  hereafter  acquire." 

In  an  attempt  to  avail  Itself  of  the  rights 
reserved  to  it  by  section  7,  above  quoted, 
there  was  passed,  by  tbe  municipal  assembly, 
Ordinance  No.  18,834,  as  follows: 
"An  ordinance  authorising  the  building  of  a 
bridge  over  Claric  avenue,  between  Eigh- 
teenth street  and  Twentieth  street,  and 
providing  for  the  cost  thereof. 

"Be  it  ordained  by  tbe  mimlcipal  assembly 
of  the  city  of  St  Louis,  as  follows: 

"Section  1.  The  board  of  public  improve- 
ments is  hereby  authorized  and  directed  to 
cause  a  bridge  to  be  built  over  Clark  avenue 
between  Eighteenth  street  over  the  tracks  of 
the  Union  Depot  Company  of  St  Louis  and 
the  Terminal  Railroad  Association  of  St 
Louis,  including  approaches  along  Eighteenth 
street  and  Twentieth  street,  in  accordance 
with  plans  adopted  by  said  board  of  public 
Improvements. 

"Sec.  2.  Tbe  bridge  shall  have  a  width  of 
not  less  than  flfty-four  feet  and  shall  be  con- 
structed of  steel,  and  the  roadway  shall  con- 
sist of  steel  sheathing,  concrete  and  a  brick 
pavement.  The  piers  and  retaining  walls 
shall  be  built  of  Portland  cement  concrete 
and  shall  rest  on  piling  wherever  required. 

"Sea  8.  Whereas,  the  Union  Depot  Com- 
pany of  St  Louis  and  the  Terminal  Railroad 
Association  of  St  Louis,  their  successors  or 
assigns,  are  obligated,  by  the  terms  of  or- 
dinance number  fifteen  thousand  nine  hun- 
dred and  eighty-nine,  approved  February 
twenty-fifth,  eighteen  hundred  ninety-one,  to 
pay  into  the  city  treasury  as  part  payment 
of  the  construction  of  the  bridge  herein  au- 
thorized, the  sum  of  one  hundred  and  tttf 
thousand  dollars ;  therefore  said  sum  of  one 
bimdred  and  fifty  thousand  dollars,  when  so 
paid  Into  the  d^  treasury,  is  hereby  appro- 
priated and  set  apart  to  the  fund  for  the 


construction  of  Clark  Avenue  Bridge.  Tbe 
total  cost  of  tbe  work  contemplated  by  this 
ordinance  being  estimated  at  one  hundred 
and  fifty-one  thousand  dollars,  the  portion 
thereof  to  be  paid  by  the  city  of  St  Louis, 
out  of  municipal  revenue  is  estimated  at  one 
thousand  dollars,  and  said  sum  of  one  thou- 
sand dollars  is  hereby  appropriated  and  set 
apart  out  of  the  fund,  street  bridges  and  cul- 
verts—new work — to  the  fund  for  construc- 
tion of  Clark  Avenue  Bridge,  tO|  begin  the 
construction  of  said  bridge. 

"Sec.  4k  There  Is  hereby  appropriated  and 
set  apart  out  of  municipal  revenue  to  fund 
for  street  bridges  and  culverts — new  work — 
the  sum  of  one  thousand  dollars. 

"Sec.  5.  As  soon  as  the  Union  Depot  Com- 
pany of  St  Louis  and  Terminal  Railroad  As- 
sociation of  St  Louis  shall  pay  into  the  dty 
treasury,  as  part  payment  of  the  construction 
of  said  bridge,  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  as  provided  for  and 
agreed  to,  as  the  consideration  for  certain 
rights  and  privileges  granted  to  the  said 
Union  Depot  Company  of  St  Louis  and  the 
Terminal  Railroad  Association  of  St.  Louts, 
evidenced  by  their  acceptance  of  said  ordl- 
Inance  numbered  fifteen  thousand  nine  hun- 
dred and  elghty-nlne,  approved  February 
twenty-fifth,  eighteen  hundred  and  ninety- 
one,  the  auditor  shall  credit  said  sum  to  the 
fund  set  apart  for  construction  of  Clark  Av- 
enue Bridge. 

"Approved  March  11,  1897." 

Defendants  gave  the  bond  provided  for  by 
said  section  7,  and  this  cause  Is  an  action 
by  the  city  upon  that  bond,  laying  damages 
In  the  sum  of  $160,000.  At  a  trial  before  a 
Jury,  upon  tbe  close  of  the  whole  case,  a 
peremptory  instruction  was  given,  directing 
a  verdict  for  defendants,  whereupon  the 
plaintiff  took  a  nonsuit  with  leave,  and,  after 
a  futile  motion  to  set  the  same  aside,  duly 
perfected  Tts  appeal  to  this  court 

To  sustain  Its  petition  the  plaintiff  offered 
the  following  evidence:  (1)  Ordinance  15,8^, 
the  original  Union  D^x>t  ordinance  first  here- 
in referred  to ;  (2)  the  acceptance  of  said  or- 
dinance by  defendants;  (3)  tbe  bond  sued 
upon,  giving  under  the  ordinance  numbered 
15,989;  (4)  ordinance  18,834,  hereinabove 
fully  set  out ;  (5)  House  Bill  311,  and  the  in- 
dorsements thereon,  which  said  bouse  bill  is 
ordinance  18,834,  and  the  Indorsements  are  as 
follows : 

"St  Louis,  December  18,  1896. 

"The  board  of  public  Improvements  esti- 
mates the  cost  of  the  entire  work  contemplat- 
ed by  this  ordinance  at  one  hundred  and  fifty- 
one  thousand  dollars;  of  which  sum  one 
thousand  dollars  is  to  be  paid  by  the  city 
out  of  municipal  revenue;  and  one  hundred 
and  fifty  thousand  dollars,  by  the  city  out  of 
the  special  fund  to  be  paid  into  tiie  city  treas- 
ury under  the  provlBlons  of  ordinance  15,989. 

"[Signed]      Robt  E.  McMath,  President 
"Attest:     Emory  S.  Foster,   Secretary." 
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"Ordinance  adopted  and  recommended  by 
the  board  to  the  municipal  assembly,  Decem- 
ber 18,  1896.     Vote:    Ayes,  6;    noes,  0. 

"[Signed]       Robt.  B.  McMath,  President" 
"Comptroller's  Office, 
"St  Louis,  Jan'y  29th,  1897. 

"I  hereby  certify  that  If  section  4  of  this 
bill  becomes  part  of  the  ordinance,  sufficient 
means  will  stand  to  the  credit  of  fund  for 
street  bridges  and  culverts — new  work — to 
cover  the  within  proposed  appropriation  of 
one  thousand  dollars. 

"[Signed]  Isaac  H.  Sturgeon, 

"Comptroller." 

PlalntifT  then  Introduced  a  contract  be- 
tween the  city  of  St  Louis  and  the  Meyers 
Construction  Company.  The  general  descrip- 
tion of  the  work  to  be  done  under  that  con- 
tract is  succinctly  stated  in  this  language: 
"The  work  conq)rl8ed  in  this  contract  consists 
in  building  one  pair  of  foundation  piers  of 
the  Clark  Avenue  Bridge,  near  Eighteenth 
street,  in  accordance  with  the  drawing  on  file 
In  the  office  of  the  street  commissioner  or  his 
duly  authorized  agents."  The  bond  of  the 
construction  company,  with  this  contract  and 
a  part  thereof,  was  in  the  sum  of  $461.71. 

By  oral  testimony  and  admissions  the  plaln- 
titTs  testimony  tended  to  establish  the  follow- 
ing facts :  That  the  construction  company  lie- 
gan  work  under  their  contract  and  did  work 
in  amount  not  exceeding  $200 ;  that  It  became 
necessary  to  enter  the  Union  Depot  grounds 
in  the  performance  of  said  work,  and  defend- 
ants refused  said  contractors  the  privilege  of 
entering  said  groimds  to  do  the  work,  and 
also  refused  the  representative  of  the  city, 
whose  duty  it  was  to  supervise  the  work,  the 
priyllege  or  right  of  entering  their  grounds 
for  that  purpose;  that  defendants  upon  time- 
ly demand  refused  to  pay  to  the  city  the  $150,- 
000  mentioned  In  section  7  of  Ordinance  IS,- 
989;  that  the  said  proposed  bridge  would  not 
interfere  with  the  operation  of  tr^ns  to  and 
from  said  Union  Depot  The  answer  of-  the 
defendants,  which  is  very  lengthy,  after  mak- 
ing certain  admissions,  consists  of  a  general 
denial  and  a  number  of  special  defenses ;  but 
these  special  defenses  can  be  best  considered 
along  with  the  evidence  introduced  therein, 
in  the  course  of  the  opinion,  and  will  be  con- 
sidered, in  so  far  as  required,  in  that  way. 

Other  general  facts  are  as  follows:  The 
north  line  of  Union  Station  is  Market  street; 
the  east  line.  Eighteenth  street;  the  west 
line.  Twentieth  street;  south  of  Market  street 
is  Walnut  street  between  which  and  Walnut 
street  was  an  alley.  For  the  purpose  of  the 
Union  Station,  Walnut  street,  Clark  avenue, 
and  these  two  alleys  had  been  vacated  be- 
tween Eighteenth  and  Twentieth  streets. 
When  Clark  avenue  reached  Twentieth  street 
there  was  a  considerable  jog  to  the  south,  from 
whence  it  continued  west  The  Union  Depot 
grounds  continue  south  from  Clark  avenue, 
and  cover  other  vacated  streets  and  alleys, 
as  particularly  designated  in  Ordinance  15,- 
988.    The  proposed  bridge  was  to  reach  from 


Eighteenth  street  to  Twentieth  street  on  Clark 
avenue,  with  an  approach  running  north  some 
400  feet  to  a  grade  in  Eighteenth  street  and 
with  two  approaches  on  the  west  end,  one 
running  north  some  660  feet  to  a  grade  in 
Twentieth  street,  and  the  other  south  In  Twen- 
tieth street,  and  thence  west  on  Clark  avenue 
to  a  grade  in  said  avenue.  The  numbered 
streets  run  north  and  south,  and  those  desig- 
nated by  name,  and  the  alleys,  run  east  and 
west.  Many  details  and  surroundings  of  this 
case  will  be  found  in  the  opinion  of  this  court 
in  case  of  Lester  Real  Estate  Company  v. 
City  of  St  Louis,  169  Mo.  227,  69  S.  W.  300, 
which  was  an  Injunction  suit  to  restrain 
the  construction  of  said  bridge  by  a  property 
owner  on  Eighteenth  street 

1.  To  our  mind  there  is  no  question  as  to 
the  correctness  of  the  action  of  the  trial  court 
in  this  case,  and  for  several  reasons,  some  of 
which  will  be  noticed.  By  Ordinance  No. 
18,834  the  city  has  in  no  way  obligated  It- 
self for  the  construction  of  this  proposed 
bridge.  In  Its  present  shape  no  contract 
could  be  made  under  the  ordinance  for  more 
than  $1,000 ;  and.  In  making  the  limited  con- 
tract which  It  did,  the  city  evidently  recog- 
nized the  limitations  of  the  power  to  con- 
tract under  the  ordinance  in  question.  This 
same  ordinance  was  before  as  in  Lester  Real 
Estate  Co.  v.  City  of  St  Louis,  169  Mo.,  loc. 
dt  233,  69  S.  W.  802,  and  we  there  said: 
"In  fact,  under  section  28  of  article  6  of  the 
city  charter,  only  work  to  the  amount  of 
$1,000,  appropriated  by  that  ordinance,  could 
be  legally  contracted  for  or  done;  for  that 
provision  of  the  charter  requires  a  specific 
appropriation  to  be  made  by  every  ordinance 
authorizing  public  work  to  be  done.  And 
section  12  of  article  5  of  the  charter  further 
provides  that  all  ordinances  that  contemplate 
the  payment  of  any  money  shall,  upon  their 
second  reading,  be  referred  to  the  appropri- 
ate committee,  who  shall  obtain  the  indorse- 
ment of  the  comptroller  thereon,  to  the  effect 
that  sufficient  unappropriated  means  stand, 
to  the  credit  of  the  fund  therein  named,  to 
meet  the  requirements  of  the  ordinance ;  and 
it  is  made  unlawful  to  pass  any  such  ordi- 
nance without  such  indorsement  of  the  comp- 
troller." We  think  the  foregoing  from  that 
case  is  a  correct  construction  of  the  St  Louis 
charter  provisions.  Under  these  provisions 
the  city  must  appropriate  funds,  not  a  mere 
debt  from  another,  due  or  to  become  due. 
What  is  attempted  to  be  done  here  is  to  make 
an  alleged  debt,  growing  out  of  contract,  to 
take  the  place  of  actual  funds,  in  an  ordi- 
nance authorizing  a  public  Improvement,  and 
making  an  appropriation  therefor.  This,  in 
our  judgment  cannot  be  done.  Under  the  cer- 
tificate of  the  comptroller  there  were  funds 
to  meet  an  appropriation  of  $1,000,  but  not 
$151,000.  Under  section  12  of  article  S  of  the 
charter  no  valid  ordinance  could  have  been 
passed  authorizing  the  expenditure  of  the  esti- 
mated cost  of  this  bridge  until  the  comptroller 
certified  that  "sufficient  unappropriated  means 
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stand  to  the  credit  of  the  fund  to  meet  the 
requirements  of  said  ordinance."  Said  sec- 
tion 12  reads:  "All  ordinances  that  con- 
template the  payment  of  any  money  shall  up- 
on their  second  reading,  be  referred  to  th« 
appropriate  committee,  who  shall  obtain  the 
indorsement  of  the  comptroller  thereon  to  the 
effect  that  sufficient  unappropriated  means 
stand  to  the  credit  of  the  fund  therein  nam- 
ed to  meet  the  requirements  of  said  ordi- 
nance, or  it  shall  not  be  lawful  to  recommend 
its  passage,  or  pass  the  same:  provided, 
that  no  claim  shall  be  paid  without  the  ap- 
proval of  the  auditor."  To  our  minds  this 
charter  provision  is  not  only  clear,  but  man- 
datory. Any  ordinance  passed  in  Violation 
thereof  is  void,  so  that,  if  Ordinance  18,834 
is  an  ordinance  appropriating  $151,000,  it  is 
void,  as  violative  of  the  charter  provision. 
The  comptroller  did  not  certify,  upon  the 
bill,  by  his  indorsement,  that  there  was 
$151,000  of  unappropriated  funds. 

But  beyond  all  this,  when  we  read  section  7 
of  Ordinance  15,989,  supra,  it  is  clear  that 
there  Is  no  liability  upon  the  part  of  defend- 
ants, until  the  city  has  In  proper  manner  be- 
come obligated  for  the  bridge.  The  clause  in 
said  section — "that  should  the  city  of  St 
Louis  at  any  time  provide  by  ordinance  for 
the  building  of  a  bridge  over  Clark  avenue, 
betn-een  Eighteenth  street  and  Twentieth 
street,  the  said  Union  Depot  Company  and 
Terminal  Railroad  Association  shall  pay  In- 
to the  city  treasury  as  part  payment  of  the 
constmction  of  said  bridge  the  sum  of  one 
hundred  and  fifty  thousand  dollars" — should 
be  construed  to  mean  an  ordinance  In  such 
form  as  will  at  least  show  an  obligation 
upon  the  part  of  the  city  to  build  the  bridge. 
It  should  l>e  an  ordinance  which  would  at 
least  authorize  contracts  covering  the  pro- 
posed improvements,  and  not  an  ordinance 
authorizing  the  ezpepdlture  of  anything  less 
than  the  cost  or  estimated  cost  of  the  entire 
structure.  Not  only  so,  but  further  in  our 
Judgment  there  is  no  liability  upon  the  de- 
fendants until  the  city,  under  a  valid  ordi- 
nance so  authorizing  It,  has  entered  into  con- 
tracts for  the  erection  of  the  bridge  in  all 
Its  parts,  and  not  simply  a  contract  for  a 
pair  of  foundation  piers,  as  In  this  instance. 
Defendants  should  have  some  guarantee  that 
tlte  bridge  Is  to  be  built,  before  payment  can 
be  required.  If  the  city  can  collect  under  the 
piesoit  state  of  the  record,  there  is  no  as- 
surance that  the  city  will  proceed  further, 
and  defendants  would  be  left  to  an  action  to 
recover  back  the  funds  so  paid  or  collected, 
if  the  city  did  not  proceed.  The  clause  in 
flection  7,  supra — ^"said  payments  to  be  made 
within  thirty  days  after  the  construction  of 
said  bridge  or  bridges  is  commenced" — means 
commenced  under  a  valid  ordinance  author- 
izing the  work  and  appropriating  funds  there- 
for, and  valid  contracts  for  the  constructlcm 
of  the  bridge.  Contracts  for  the  construction 
of  two  foundation  piers,  or  for  the  manu- 
facture of  some  bolt  or  rod  to  be  used  in  the 


constmction  of  the  bridge,  is  not  a  commence- 
ment of  the  construction  of  the  bridge  with- 
in any  fair  construction  of  the  contract,  as 
expressed  by  the  ordinance.  Even  a  casual 
reading  of  the  record  before  us  shows  the 
utter  failure  of  the  city  to  make  out  a  case 
by  the  proof.  The  obligations  are  mutual. 
Defendants  should  not  be  required  to  pay  un- 
til there  Is  some  obligation,  upon  the  part 
of  the  city,  to  be  out  the  $150,000,  as  a  part 
of  the  construction  and  contract  price  of  the 
bridge.  There  was  no  such  obligation  upon 
the  part  of  the  city  shown.  So  that,  we 
hold  that  until  such  time  as  the  city  has 
become  legally  liable  for  the  price  of  the 
proposed  bridge,  there  is  no  liability  upon 
the  part  of  defendants  for  this  $150,000, 
which  was  and  is  to  be  a  mere  part  of  the 
cost  of  the  bridge.  For  this  reason,  if  for  no 
other,  the  action  of  the  trial  court  in  giv- 
ing the  peremptory  instruction  was  proper. 
By  this  we  mean  that.  If  the  city  is  other- 
wise entitled  to  recover,  there  would  be  noth- 
ing to  prevent  the  passage  of  a  proper  ordi- 
nance in  the  future,  and  upon  such  ordinance 
base  an  action. 

2.  There  may  be  several  other  questions, 
raised  by  defendants.  Just  as  fatal  to  plaln- 
tlfTs  case  as  the  one  hereinabove  discussed, 
but  we  will  not  lengthen  this. opinion  by  the 
discussion  of  but  one  more  proposition,  which 
appears  to  our  mind  to  be  the  real  question 
upon  which  it  was  the  purpose  of  the  plaintiff 
in  this  action  "to  draw  the  Are"  of  this  court. 
Defendants  contend  that  the  proposed  bridge 
is  not  within  the  terms  of  Ordinance  No.  15,- 
989,  because  the  approaches  thereto  are  a  part 
of  the  bridge,  and  these  approaches  are  not 
upon  Clark  avenue.  Plaintiff  contends  that  in 
the  sense  in  which  the  term  "bridge"  is  used, 
in  the  said  ordinance,  it  should  not  be  con- 
strued to  include  approaches;  and,  inasmuch 
as  the  bridge  proper  is  in  Clark  avenue,  it  Is 
the  bridge  contemplated  by  section  7  of  Ordi- 
nance 15,989  supra.  And  to  our  mind  it  Is  ap- 
parent that  this  Ordinance  No.  18,834  was  not 
passed  so  much  with  the  view  of  actually  con- 
structing a  bridge  thereunder,  but  more  to 
furnish  the  basis  of  an  action  in  which  would 
be  determined  the  contention  last  hereinabove 
mentioned;  for,  in  view  of  the  clear  charter 
provisions,  there  is  a  lack  of  good  faith  upon 
the  face  of  the  ordinance  itself.  To  determine 
this  question  some  facts  are  required.  The 
elevation  of  this  proposed  bridge  is  17  to  19 
feet,  or  more.  The  approaches,  as  appear 
from  the  blue  print  thereof,  are  to  be  of  struc- 
tural steel  or  iron  for  most  of  the  distance, 
and  at  the  extreme  ends  is  provision  for  re- 
taining walls  of  cement,  evidently  leaving  It 
to  be  filled  with  dirt  The  structure  of  the 
proposed  approaches,  for  a  large  portion  of 
the  distances,  is  not  materially  different  from 
the  bridge  spans  proper.  Owing  to  the  height 
of  the  bridge,  the  approaches  are  of  necessity 
long,  as  indicated  by  the  lengths  hereinbefore 
given.  Under  these  facts  (1)  are  these  ap- 
proaches a  part  of  the  bridge  within  the  mean- 
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tug  of  the  ordinances,  (2)  and  can  the  court  so 
declare  as  a  matter  of  law?  In  our  Judgment 
they  are  not  only  a  part  of  the  bridge,  but  the 
facts  are  so  patent  and  concluslTe  that  the 
court  should  have  so  declared  as  a  matter  of 
law.  In  6  Cyc.  p.  1064,  the  law  la  thus  stated: 
"Inasmuch  as  the  approaches  necessary  to 
make  a  bridge  accessible  are  properly  Included 
within  the  meaning  of  the  term,  It  follows 
that  the  duty  to  repair  such  approaches  and 
abutments  Is  upon  the  party  whose  duty  it  is 
to  repair  the  bridge  proper.  The  difficult 
point  is  the  determination  of  what  constitutes 
an  approach,  as  distinguished  from  the  high- 
way generally,  which,  in  the  absence  of  defi- 
nite expression,  must  be  determined  by  a  con- 
sideration of  what  is  reasonable  imder  the 
circumstances  of  the  particular  case."  In  the 
case  at  bar  there  is  no  trouble  about  distin- 
guishing the  approach  from  the  highway  gen- 
erally. The  proposed  approaches  were  not  to 
take  up  the  whole  highway  or  street,  but  only 
a  portion  thereof.  The  proposed  scheme  was 
to  widen  Eighteenth  street,  and  thus,  both 
on  Eighteenth  and  Twentieth  streets,  public 
thoroughfares  were  to  be  maintained  as  they 
now  are,  except  they  would  be  narrower  than 
at  present  The  approaches  here  are  there- 
fore readily  distinguishable  from  the  highway 
proper.  The  doctrine  is  thus  stated  in  4  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  941:  "Ap- 
proaches and  embankments  are,  as  a  rule,  a 
part  of  a  bridge,  and  the  duty  to  repair  in- 
cludes them.  If  the  charter  does  not  express- 
ly define  the  limits  of  a  bridge  in  this  respect, 
its  extent  must  be  determined  by  what  is  rea- 
sonable under  the  particular  circumstances 
of  each  case.  The  extent  of  the  duty  to  repair 
the  approaches  to  a  bridge,  which  was  perhaps 
uncertain  at  common  law,  was  declared  and 
d«lned  (ty  St  2  Hen.  YIII,  c.  &,  to  include  the 
highway  for  a  space  of  300  feet  at  each  end 
of  the  bridge." 

It  is  said  In  sereral  of  the  English  cases 
that  the  statute  above  referred  to  was  but  de- 
claratory of  the  common  law ;  but,  to  obviate 
all  question  as  to  who  was  responsible  for  the 
repair  of  the  highway  and  the  bridge,  the 
statute  fixed  the  distance  which  should  be  con- 
sidered the  approach  at  300  feet  The  unbend- 
ing rule  at  common  law  was  to  the  effect  that 
the  approaches  constituted  a  part  of  the 
bridge.  In  this  state  we  have  no  statute  mod- 
ifying this  common-law  rule.  We  have  not  de- 
fined the  term  "bridge"  so  that  It  appears,  in 
our  statute,  with  Its  common-law  meaning. 
In  case  of  Freeholders  v.  Strader,  18  N.  J. 
Law,  108,  35  Am.  Dec.  S30,  the  court  said: 
"The  term  'a  bridge,'  conveys  to  my  mind  the 
idea  of  a  passageway,  by  which  travelers  and 
etbens  are  enabled  to  pass  safely  over  streams 
or  otber  obstructions.  A  structure  of  stone 
or  wood  which  spans  the  width  of  a  stream, 
but  is  wholly  inacceasihle  at  either  end  (what- 
ever It  may  be  in  architecture,  does  not  meet 
my  ideas  of  what  is  meant  in  law  and  com- 
mon partance  by  a  bridge.  Sound  policy, 
moreover,  requires  that  we  so  consider  the 


law  as  to  compel  those  persons  who  erect  the 
structure  itself  to  make  it  accessible  at  its 
ends.  It  Is  then  that  an  available  passageway 
will  be  obtained  for  the  public,  when  the  body 
of  the  bridge  itself  is  completed."  And  to  a 
like  effect  are  the  remarks  of  Rowell,  J„  In 
Tinkham  v.  Town  of  Stockbridge,  64  Vt  480, 
24  Atl.  761:  "The  court  charged,  in  effect 
that  whatever  was  necessary  to  connect  the 
wooden  structure  that  spanned  the  stream 
and  the  stone  abutments  on  which  it  rested 
with  the  highway  built  on  the  solid  ground, 
and  to  make  the  structure  accessible  and  use- 
ful as  a  part  of  the  highway,  was  a  part  of 
the  bridge.  This  was  substantially  correct 
As  we  have  no  statute  that  determines  the 
question,  we  must  resort  to  the  common  law 
to  find  out  what  aside  from  the  structure  it- 
self, constitutes  a  part  of  a  bridge.  By  the 
common  law  of  England,  declared  by  St.  2 
Hen.  yill,  c.  5,  and  subsequent  bridge  acts, 
where  the  inhabitants  of  a  county  are  liable 
to  the  repair  of  a  public  bridge,  they  are  lia- 
ble also  to  the  repair  of  the  highway  at  the 
ends  of  the  bridge  to  the  extent  of  3(X>  feet 
King  V.  West  Riding  of  York,  7  East  68& 
In  that  case  Lord  Ellenborough  said  that  he 
considered  it  as  having  been  laid  down,  long 
ago,  by  Lord  (Doke,  that  the  300  feet  of  high- 
way at  the  ends  of  the  bridge  are  to  be  taken 
as  a  part  of  the  bridge  itself,  being,  in  the 
nature  of  the  thing,  Immediately  connected 
with  it,  and  the  exact  limits  difficult  in  some 
cases,  to  be  ascertained  from  the  continuation 
of  the  arches  beyond  the  side  of  the  river; 
that  the  highway,  within  the  limits  of  the  300 
feet,  at  each  end,  is  dependent  on  the  bridge 
as  to  its  form  and  dimensions,  as  its  level 
must  be  varied  as  the  bridge  is  made  higher 
or  lower,  so  as  to  make  the  ascent  or  descent 
more  gradual." 

In  an  extensive  note  on  the  case  of  Railway 
Co.  V.  Daniels,  90  Ga.  608,  17  S.  a  647,  in  20 
L.  R.  A.  416,  the  eminent  annotator,  in  a  re- 
view of  the  cases,  says:  "The  theory  that  the 
approach  to  a  ts'idge  constituting  a  necessary 
means  of  access  thereto  is  to  be  r^arded  as 
a  part  of  the  bridge  itself  was  so  strongly  fix- 
ed in  the  common  law  that  it  was  established 
that  for  300  feet  from  the  end  of  the  bridge, 
the  road  must  be  regarded  as  a  part  of  the 
bridge  and  kept  in  renalr  by  the  party  liable 
for  the  repair  of  the  bridge.  Reg.  v.  Lincoln, 
3  Nev.  &  P.  273;  Yorkshire  West  Riding  v. 
Rex,  5  Taunt  284,  afQrming  7  East  588. 
•  •  •  In  this  country  the  general  theory 
that  the  approach  is  a  part  of  the  bridge  for 
most  purposes  has  been  accepted,  but  without 
adopting  the  distance  of  300  feet  as  the  meas- 
ure of  the  extent  to  which  the  approach  Is  to 
be  regarded  as  a  part  of  the  bridge."  We  also 
find  the  same  doctrine  in  Elliott  on  Roads  & 
Streets  (2d  Ed.)  p.  33,  |  30,  thus:  "The  ap- 
proaches are,  ordinarily,  part  of  the  bridge, 
for  the  term  'bridge'  de8crll>es  the  whole  struc- 
ture, including  approaches,  abutments,  piers, 
and  all  other  parts  which  are  necessary  to- 
make  It  a  safe  and  convenient  passageway 
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tor  tbe  public."  The  Supreme  Court  of  Indi- 
ana, In  Driftwood  Valley  Turnpike  C!o.  ▼. 
Board  of  Com.  of  Bartholomew  County,  72 
Ind.,  loc  dt.  237,  thus  speaks:  "Upon  thla 
point  there  can  be  little  or  no  donbt.  A  bridge 
would  be  a  useless  structure  unless  made  ac- 
cessible, and  the  approaches  are  as  necessary 
as  the  bridge  Itself.  It  Is  said  that:  The 
term  "bridge"  Imjiorts,  not  only  the  structure 
Itself  and  Its  approaches,  but  Its  abutments 
and  embankments  and  railings,  all  of  which 
must  be  kept  so  furnished  that  travel  may 
safely  pasa  Sheerm.  and  Redf .  on  Negligence 
(3d  Ed.)  {  263.'"  And  the  Supreme  Court 
of  PennsylTanla  expresses  the  Idea  In  this 
manner.  In  Pom  Township  v.  Perry  County, 
78  Pa.  457:  "The  design  of  bridging  Is  to  pro- 
Tide  a  safe  and  convenient  passage  for  the 
public  oyer  some  stream  or  ravine,  but  no  such 
passage  Is  afforded  when  the  structure  cannot 
be  approached.  Can  a  house  be  said  to  be 
finished  until  there  are  steps  up  to  Its  doors, 
or  stairs  to  Its  chambers?  And  how  can  a 
bridge  be  said  to  be  complete  without  the  prop- 
er means  of  access?"  The  case  law  generally 
is  to  the  effect  that  the  approaches  are  a  part 
of  the  bridge.  There  are  several  Iowa  cases, 
and  some  from  elsewhere,  to  the  effect  that 
this  Is  a  question  for  the  Jury.  After  a  re- 
view of  these  Iowa  cases.  In  the  note  found  In 
20  L.  R.  A.,  supra,  the  writer  draws  the  prop- 
er distinction  In  this  language:  "So  It  Is  held 
In  other  cases  to  be  a  question  for  the  Jury 
whether  a  so-called  approach  Is  part  of  a 
bridge.  Moreland  v.  Mitchell  County,  40  Iowa, 
394;  Nlms  v.  Boone  County,  66  Iowa,  272,  23 
N.  W.  663.  But  these  decisions  relate  to  cases 
In  whicb  the  real  question  was  chiefly  one  of 
fact  as  to  what  constitutes  a  part  of  the  ap- 
proaches, rather  than  the  question  whether 
the  approaches  are  a  part  of  the  bridge^  which 
Is  the  one  involved  in  the  main  case,  Tbe 
cases  are  not  really  in  conflict  on  this  point." 
The  plaintiff  here  urges  the  question  wheth- 
er or  not  these  approaches  were  a  part  of  the 
bridge  was  a  matter  for  the  Jury,  and  relies 
upon  these  Iowa  cases.  These  cases  are  not 
applicable  to  the  one  at  bar.  Here  the  plan 
of  the  bridge  offered  in  evidence  contemplates 
tbe  construction  of  those  approaches  as  a  part 
thereof.  They  are  to  be  constructed  by  one 
and  the  same  party;  1.  e.,  tbe  city  of  St.  Louis. 
They  are  independent  of  the  two  highways — 1. 
e.,  eighteenth  and  Twentieth  streets — for 
these  highways  are  left  Intact,  although  nar- 
rowed. Here  there  is  no  dispute  where  tbe 
approach  begins  and  the  highway  ends,  as  in 
the  Iowa  and  other  cases,  where  It  Is  held  to 
be  a  question  for  the  Jury.  It  Is  only  In  cases 
where  there  is  a  reasonable  dispute  where  tbe 
highway  ends  and  tbe  approach,  as  a  part  of 
tbe  bridge,  b^ns  that  It  becomes  a  question 
for  the  Jury.  We  are  satisfled  that  the  ap- 
proaches involved  In  this  case  are  a  part  of 
this  bridge,  and  under  tbe  facts  of  the  case 
can  be  so  declared  as  a  matter  of  law.  Hav- 
ing reached  this  conclusion,  we  have  before  us 
a  proposed  bridge,  to  be  constructed  over  three 


streets,  viz..  Eighteenth  street.  Clack  avenue, 
and  Twentieth  street  The  original  ordinance, 
which  is  the  contract  between  plalntlfl  and 
defendants,  was  for  a  bridge  on  Clark  avenue  ' 
only.  Tbe  proposed  bridge  is  not  within  the 
purview  of  their  contract,  and  defendants  are 
In  no  way  liable  therefor.  This  was  the  view 
taken  by  the  trial  Judge,  as  evidenced  by  his 
remarks  throughout  the  record.  In  this  view 
he  was  correct  Other  interesting  questions 
discussed  in  the  briefs  are  unnecessary  for  a 
determination  of  the  case,  and  a.  discussion 
thereof  will  be  omitted. 

From  what  has  been  said.  It  follows  that 
the  Judgment  below  was  for  the  right  party; 
and  it  Is  aflJrmed. 

WOODSON,  J.,  concurs  in  this  opinion,  and 
FOX,  J.,  concurs  in  paragraph  1,  but  not  In 
remainder  of  the  opinion. 


HARRIS  et  al.  v.  CHITWOOD. 

(Supreme  Court  of  Missouri.   Division  No.  2. 

March  31,  1908.) 

1.  Appeal  and  Erbor— Successive  Proceed- 

INOS. 

Where  an  appeal  was  granted  plaintiffs  in 
August,  1904,  but  no  transcript  of  the  record  or 
proceedings  below  was  filed  until  August,  1905, 
and  in  the  meantime,  in  May,  1905,  tbe  proceed- 
ings were  brought  np  on  a  writ  of  error,  issued 
by  the  clerk  of  this  court,  an  appeal  having  been 
granted,  the  writ  of  error,  even  though  issued 
on  notice,  will  not  be  permitted  to  supersede  the 
appeal,  and  the  record  will  be  treated  as  pending 
upon  appeal. 

2.  Same— FiuNQ  or  Taahscbift— Failttbk  to 
File  in  Time  —  Effect  —  Affirmance  of 
J'udoment. 

Where  an  appeal  was  granted  in  August, 
1904,  and  appellant  did  not  file  in  this  court  a 
transcript  of  tbe  record  until  August  1905,  the 
transcript  was  not  filed  within  tbe  time  requir- 
ed by  court  rule  28,  adopted  at  the  October 
term,  1901  (73  S.  W.  viil),  by  which  the  appeal 
was  returnable  at  tbe  October  term,  1904 :  and, 
respondents  havinf;  accompanied  their  motion  to 
affirm  with  a  certified  copy  of  tbe  judgment  and 
decree  and  the  order  granting  tbe  appeal,  the 
judgment  will  be  affirmed. 

Appeal  from  Circuit  Court,  Howell  Coiin- 
ty;  W.  N.  Evans,  Judge. 

Action  by  Richard  J.  Harris  and  others 
against  J.  Chitwood.  Judgment  being  had 
for  plaintiffs,  and  defendant  having  appeal- 
ed, plaintiffs  moved  to  affirm  the  Judgment 
Affirmed. 

Livingston  &  Burroughs  and  T.  L.  Cams, 
for  appellant.  Charles' Kroff,  Rechow  &  Pu- 
fahl,  and  N.  B.  Wilkinson,  for  respondents. 

FOX,  P.  J.  This  cause  is  now  pending  in 
this  court  upon  appeal  from  a  Judgment  and 
decree  in  the  circuit  court  of  Howell  county 
in  favor  of  the  respondents,  defining  and  de- 
termining their  interests  in  certain  real  es- 
tate described  In  the  petition.  This  suit  was 
instituted  on  the  1st  day  of  May,  1902.  On 
the  2d  day  of  August,  1904,  the  decree  and 
Judgment  of  the  circuit  court  was  rendered. 
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Motion  for  new  trial  was  filed,  and  by  the 
court  taken  up  and  beard,  aud  on  the  5tli 
day  of  August,  10O4,  was  by  the  court  OTCr- 
ruled.  On  the  &th  day  of  August,  1904,  and 
during  the  same  term  of  court,  defendant 
filed  bis  affidavit  for  appeal,  which  was  by 
the  court  found  sufficient,  and  an  appeal  was 
granted  to  the  Supreme  Court  of  the  state  of 
Missouri.  Upon  the  granting  of  said  appeal 
the  defendant  was  given  90  days,  from  the 
date  of  the  order  granting  such  appeal,  in 
which  to.  file  a  bill  of  exceptions.  The  de- 
fendant was  also  allowed  10  days  In  which 
to  file  an  appeal  bond,  and  on  the  18tb  of 
August,  1904,  and  within  the  10  days,  and  In 
vacation  of  said  court,  defendant  filed  his 
appeal  bond. 

While  the  order  granting  the  appeal  by 
the  trial  court  was  made  upon  the  9th  day  of 
August,  1904,  there  was  no  transcript  of  the 
record  and  proceedings,  in  this  cause,  in  the 
said  circuit  court,  or  a  certified  copy  of  the 
record  entry  of  the  judgment  and  decree  of 
said  court  in  this  cause  appealed  from,  to- 
gether with  the  order  granting  the  appeal, 
filed  in  this  court  until  the  31st  day  of  Au- 
gust, 1905.  The  record  of  the  proceedings  of 
the  trial  court  in  this  cause,  as  now  on  file 
at  the  instance  of  the  appellant,  seems  to  be 
here  in  response  to  a  writ  of  error,  issued  by 
the  clerk  of  this  court  on  the  18th  day  of 
May,  1905.  However,  our  attention  Is  no- 
where directed  to  any  record  disclosing  that 
the  appeal  in  this  court  was  ever  dismissed. 
The  record  of  the  proceedings  showing  that 
an  appeal  was  granted,  until  that  appeal  is 
disposed  of,  the  writ  of  error,  even  though 
issued  upon  notice,  should  not  be  permitted 
to  supersede  the  appeal,  and  the  record  be- 
fore us  will  be  treated  as  pending  in  this 
court  upon  appeal. 

Upon  this  state  of  the  record  respondents 
file  their  motion  to  affirm  the  Judgment,  on 
the  ground  that  the  appellant  failed  to  com- 
ply with  rule  28  of  this  court  (73  S.  W.  viii); 
that  is,  tliat  the  appeal  In  this  cause  was 
granted  by  the  trial  court 'on  the  9th  day  of 
August,  1904,  and  appellant  failed  to  file 
In  this  court,  or  with  the  clerk  thereof,  a 
transcript  of  the  record  of  proceedi"ng8  In  this 
cause  in  said  circuit  court,  or  a  certified  copy 
•of  the  record  entry  of  the  Judgment  and  de- 
cree of  said  court  in  this  cause  appealed 
from,  and  the  order  granting  the  appeal, 
showing  the  term,  month,  and  year  when 
said  Judgment  and  decree,  together 'with  the 
order  granting  the  appeal,  was  rendered,  un- 
til the  31st  day  of  August,  1905,  more  than 
one  year  after  the  order  granting  said  appeal 
in  said  cause,  when  in  fact  such  transcript  or 
certified  copy  of  the  record  entry  should  have 
been  filed  at  least  15  days  before  the  Octol>er 
term,  1904,  of  this  court.  Manifestly  this 
appeal  was  returnable  at  the  October  term, 
1904,  and  the  transcript  of  the  proceedings, 
not  having  been  filed  until  August  31,  1905, 
was  plainly  in  violation  of  rule  28  adopted 
by  this  court  at  its  October  sitting,  1001. 


The  respondents  having  accompanied  their 
motion  to  affirm  with  a  certified  copy  of  the 
Judgment  and  decree  and  the  order  granting 
the  appeal,  in  accordance  with  the  uniform 
rulings  of  this  court,  the  motion  to  affirm  the 
Judgment  should  be  sustained,  and  it  is  or- 
dered that  the  judgment  in  this  cause  be,  and 
it  is  hereby,  aflirmed.    All  concur. 


BUNCH  V.  WHEELE5B. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

March  31,  1908.) 

ElASEMENTs— Extent  of  Rioht— Rbsbbvation 

— Passwat. 

The  reservation  in  a  deed  from  B.  to  F.,  of 
"the  right  of  passway  near  the  original  road 
through  said  land  for  a  passway,"  while  not  void 
for  uncertainty,  reserves  no  specific  land,  but 
only  a  right  to  pass  over  a  way  to  he  selected 
by  r.  "near"  the  original  road. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17.  Easemente,  S{  97-99.] 

Appeal  from  Circuit  Court,  St.  Clair  Coun- 
ty; W.  W.  Graves,  Judge. 

Action  by  Hugh  J.  Bunch  against  George  H. 
Wheeler.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  with  directions. 

Mann  &  Daniel,  for  appellant  John  A. 
Gilbreath  and  J.  C.  Hargus,  for  respondent 

OANTT,  J.  This  is  a  proceeding  commenc- 
ed In  the  circuit  court  of  St  Clair  county  to 
obtain  a  mandatory  injunction,  requiring  de- 
fendant to  remove  bis  fences  across  the  al- 
leged private  roadway  of  plaintiff,  and  en- 
Joining  defendant  from  obstructing  the  same, 
and  to  allow  plaintiff  the  full  and  free  use  of 
said  right  of  way  where  the  same  passes 
through  the  Inclosure  and  lands  of  defendant 
The  cause  resulted  in  a  decree  wherein  the 
court  found  that  plaintiff  Hugh  J.  Bunch  in 
February,  1893,  being  then  the  owner  in  fee 
thereof,  by  warranty  deed,  conveyed  to  one 
Samuel  Fisher  the  N.  W.  %  of  the  S.  W.  ^4 
and  W.  %  of  lot  1  of  the  N.  W.  %  and  11 
rods  and  2Vi  feet  beginning  at  the  southwest 
comer  of  the  N.  %  of  the  N.  B.  %  of  S.  W.  % 
of  section  2,  running  north  to  the  left  bank 
of  branch,  then  to  follow  the  branch  to  south 
line  of  said  tract  then  to  follow  line  west  to 
starting  point  ail  in  section  2,  township  39, 
range  25,  In  St  Clair  county,  Mo.,  containing 
81  acres,  more  or  less,  and  in  said  conveyance 
said  plaintiff,  "H.  3.  Bunch,  reserved  the  right 
of  passway  near  the  original  ro9d  through 
said  land  for  a  passway,"  and  the  court  found 
by  its  decree  that  the  said  reservation  was 
of  a  specific  right  of  way  20  feet  wide  and 
21.76  chains  in  length,  beginning  at  a  point  in 
the  Georgetown  road  south  54  degrees  east  of 
and  7.39  chains  distant  from  the  N.  W.  % 
of  said  section  2,  township  39,  range  25,  and 
thence  in  irregular  line  ending  at  a  point  on 
the  south  line  of  the  N.  ^  of  the  N.  B.  ^ 
of  the  S.  W.  Vi  of  section  2,  township  39. 
range  25,  5.15  chains  east  of  the  southwest 
corner  of  the  N.  li  of  the  N.  B.  %  of  the  & 
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W.  ^  of  snid  section  2.  The  court  found  that 
the  roadway  above  described  runs  near  and 
on  the  original  road  through  said  land,  and 
was  the  same  used  by  plaintiff  before  he  sold 
the  same  to  Fisher,  and  the  same  be  had 
used  until  fenced  up  by  defendant;  that  de- 
fendant at  the  time  of  the  bringing  of  this 
suit  and  prior  thereto  had  feiiced  up  said 
passway,  right  of  way  and  road,  and  refused 
to  allow  plaintiff  to  travel  over  the  same,  and 
denied  plaintiff's  right  to  said  passway.  The 
court  by  its  decree  forever  enjoined  and  re- 
strained defendant,  his  tenants,  agents,  and 
servants  from  obstructing  said  right  of  way. 
From  this  decree  defendants  have  appealed 
to  this  court.  As  this  is  an  appeal  In  equity, 
all  the  testimony  Is  before  us,  and  from  It  we 
glean  that  the  plaintiff.  Bunch,  in  1893  con- 
veyed the  81  acres  described  in  the  petition 
to  one  Fislier.  The  one  acre  bad  a  spring 
on  it  which  rendered  it  of  peculiar  value  to 
the  80  acres.  It  is  conceded  on  all  sides  that 
there  was  an  old  road  running  through  this 
tract  from  a  point  near  the  spring  in  a  west- 
erly direction,  through  the  horse  lot  as  It  was 
located  at  the  time  of  the  trial  of  the  cause 
on  the  circuit,  to  the  Georgetown  road.  The 
circuit  court  found  that  this  was  the  "origi- 
nal road"  referred  to  in  the  deed  and  the 
evidence  sustains  that  finding.  At  the  time . 
plaintiff  conveyed  this  land  to  Fisher,  there 
were  two  rail  fences  running  from  the  horse 
or  bam  lot  easterly  to  points  on  the  east  line 
of  the  80  acres  near  the  spring.  These  fences, 
according  to  the  testimony  on  both  sides,  were 
about  100  feet  apart  at  the  horse  lot  on  the 
west  and  300  feet  apart  at  the  spring  on  the 
east,  and  Inclosed  a  strip  of  ground  300  feet 
wide  on  the  east  end  and  narrowing  to  100 
feet  at  the  west  end,  and  within  the  strip 
ran  the  "original  road"  referred  to  in  the 
deed.  After  he  conveyed  this  land  to  Fisher, 
plaintiff  continued  to  travel  this  road  with 
the  consent  of  Fisher  until  the  fall  of  1894. 
by  going  through  gates  erected  on  either  side. 
In  the  fall  of  1894  Fisher  closed  this  passway, 
and  allowed  plaintiff  to  go  through  on  anoth- 
er route.  In  1895  Fisher  conveyed  the  81 
acres  to  Wheeler,  the  defendant.  In  using 
the  passway  while  Fisher  owned  the  land 
plaintiff  testified  he  traveled  between  the  two 
fences  above  referred  to,  "Just  anywhere," 
without  confining  himself  to  any  specific  20 
feet  After  Wheeler  purchased,  he  closed  up 
the  gates,  and  refused  to  permit  plaintiff  to 
use  the  passway.  Before  bringing  this  suit 
plaintiff  took  or  sent  Mr.  Barr,  a  surveyor,  to 
the  lands,  and  had  him  make  a  survey  of  a 
road  20  feet  wide  on  what  was  pointed  out  to 
him  by  one  Klltman  as  the  "original  road." 
He  (Barr)  could  not  tell  where  the  old  road 
ran,  until  they  came  to  the  meadow;  but  In 
the  meadow  he  could  see  the  old  trail.  When 
this  witness  was  on  the  stand,  be  was  asked 
by  defendant's  coimsel  "If  he  could  take  the 
deed  and  locate  the  right  of  way  or  passway 
descritied  In  the  deed,"  to  which  plaintiff  ob- 
jected, and  the  court  sustained  the  objection 


and  defendant  excepted.  The  evidence  also 
disclosed  that  plaintiff  owned  a  farm  of  about 
515  acres  east  of  this  81  acres,  and  a  farm 
west  of  it.  The  groxmds  upon  which  a  rever- 
sal Is  sought  are,  first,  that  the  reservation  in 
the  deed  from  plaintiff  to  Fisher  of  "the  right 
of  passway  near  the  original  road  through 
said  land  for  a  passway"  was  and  is  void  for  * 
uncertainty;  second,  that,  if  the  reservation 
In  the  deed  is  void,  then  the  testimony  Is  en- 
tirely Insufllcient  to  show  such  a  user  of  a 
definite  route  as  would  cure  the  defect  In  the 
reservation. 

There  Is  in  this  record  no  question  of  a  way 
of  necessity.  Neither  in  our  opinion  does  the 
record  support  the  contention  that  the  alleged 
passway  was  created  otherwise  than  by  ex- 
press  reservation  in  the  deed  of  plaintiff  to 
Fisher.  This  reseWatlon  in  the  deed  from 
plaintiff  to 'Fisher  is  equivalent,  for  the  pur- 
pose of  the  creation  of  the  easement  of  a 
passway,  to  an  express  grant  by  the  grrantee 
Fisher  to  plaintiff.  We  think  the  reservation 
Is  not  fairly  susceptible  of  the  construction 
placed  on  It  by  the  circuit  court,  to  wit,  that  It 
was  a  grant  of  a  right  of  way  over  the  specific 
strip  of  land  20  feet  wide  and  21.76  chains  in 
length,  as  set  out  in  the  decree.  The  reserva- 
tion does  not  define  what  the  width  of  the 
passway  shall  be,  and,  even  If  it  had  been 
competent  to  prove  by  parol  what  the  width 
of  the  passway  should  be,  there  was  no  pre- 
tense that  there  was  any  agreement  whatever 
as  to  Its  width.  The  survey  made  by  Mr. 
Barr  upon  the  information  given  him  by  Kllt- 
man was  wholly  outside  of  the  reservation, 
and  of  no  legal  efficacy.  It  did  not,  and  could 
not,  add  to  the  grant  contained  In  the  reserva- 
tion. There  was  no  reservation  of  a  right  of 
way  20  feet  wide,  and  the  marking  of  such 
a  strip  finds  no  basis  in  the  deed  of  convey- 
ance. 

What,  then,  Is  a  fair  construction  of  this 
reservation?  As  already  said  in  our  opinion, 
it  was  not  a  reservation  of  a  specific  route  or 
roadway  20  feet  wide  over  and  on  the  the 
lines  marked  out  by  the  surveyor,  nor  was 
it  the  Intention  of  the  parties  that  such  pass- 
way  was  to  be  segregated  from  the  lands  con- 
veyed BO  as  to  deprive  the  grantee  Fisher  of 
the  title  thereto,  and  control  thereof.  The 
reservation  divested  the  grantee  as  owner  of 
the  fee  of  the  land  of  none  of  the  rights  which 
as  the  owner  be  possessed,  save  and  except 
the  servitude  and  use  of  a  passway  by  Bunch, 
the  grantor,  imposed  by  the  reservation.  By 
the  deed  Fisher  became  what  is  denominated 
in  the  law  the  servient  owner  of  the  81  acres, 
subject  only  to  the  use  by  Bunch,  the  plain- 
tiff, of  a  way  over  the  land.  3  Kents'  Com. 
419;  Washburn  on  Eiasements,  215;  Krlpp 
T.  Curtis,  71  Gal.  62,  11  Pac.  879.  "A  way  is 
a  right,  the  enjoyment  of  which  requires  no 
exclusive  possession  of  the  locus  in  quo"  by 
the  owner  thereof.  Randolph  v.  Montfort.  16 
N.  J.  Law,  226.  Elsewhere  It  Is  defined  as  "the 
right  of  going  over  another  man's  ground." 
Obviously  under  all  the  authorities  the  reser- 
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▼atlon  In  the  deed  from  Bunch  to  Fisher  was 
not  an  exception  of  this  way  from  the  grant 
of  the  land  of  the  specific  twenty  feet,  but 
was  a  reservation  only  of  a  right  of  way 
along  certain  lines.  We  think  a  fair  and  rea- 
sonable construction  of  this  reservation  is 
that  Fisher  granted  to  Bunch  a  right  to  pass 
*  over  the  land  along  a  route  near  to  the  then 
well-known  and  long  existing  road  through 
this  land.  We  are  not  inclined  to  hold  that 
the  grant  was  void  for  uncertainty,  inasmuch 
as  it  was  a  mere  easement  or  right  to  pass 
over  the  land,  and,  as  the  old  road  was  a 
fixed  monument  or  well-defined  course,  and 
the  right  of  way  granted  was  to  be  near  that 
original  road,  it  was  sufficiently  definite,  and 
that  it  was  and  is  the  right  of  the  owner  to 
pat  his  gates  at  the  east  and  west  termini 
of  said  way  to  permit  plalhtiff  to  pass  through 
said  premises,  and  to  Indicate  wbbre  the  way 
shall  be,  provided  always  it  shall  be  "near" 
(which  is  a  relative  word)  the  old  road. 

The  decree  of  the  specific  way  of  20  feet 
was  in  our  opinion  erroneous,  and  must  be 
reversed,  with  directions  to  the  circuit  court 
to  require  defendant  Wheeler  to  erect  a  gate 
at  the  eastern  terminus  of  said  right  of  way, 
and  another  at  the  western  terminus  on  the 
Oeorgetown  road,  and  to  indicate  the  location 
of  such  passway  near  the  line  of  the  old  road, 
having  due  regard  to  the  nature  of  the  soli, 
and  to  enjoin  defendant  Wheeler  from  pre- 
venting plaintiff  from  using  the  same  in  a 
reasonable  and  careful  manner,  and  requiring 
plaintiff  to  shut  and  fasten  the  said  gates 
when  he  passes  through  the  same,  and  to  ab- 
stain from  all  Injury  to  defendant's  premises 
and  crops  and  other  paramount  rights  of  pos- 
session of  said  81  acres  of  land. 

FOX,  P.  J.,  and  BUROESS,  J.,  concur. 


TRA8K  V.  MVINGSTON  COUNTY. 

(Supreme  Ourt  of  Missouri,  Division  No.  2. 

March  31,  1908.) 

1.  Counties— PowBB  to  Incur  Indebtedness 
— liiitiTATioN  of  Amount— CoNSTiTUTiONAi 
Provisions. 

Const,  art  10,  {  12  (Ann.  SL  1906,  p.  287), 
providiDS  that  no  county  shall  be  allowed  to  be- 
come indebted  to  an  amount  exceeding  in  any 
jrear  the  income  and  revenue  provided  for  such 
year,  permits  the  anticipation  of  the  current  rev- 
enues to  the  extent  of  the  year's  income  in 
which  the  debt  Is  contracted  or  created,  but 
prohibits  the  anticipation  of  the  revenues  of 
any  futare  years;  the  object  of  the  provision 
being  to  abolish  the  credit  system  in  the  admin- 
istration of  county  government  and  establish 
the  cash  system.  ' 

2.  Same— Oontractb— Validitt. 

Where  one  without  any  public  iettlne,  writ- 
ten contract,  or  appropriation,  as  required  by 
Rev.  St  1899,  c.  Si  (Ann.  St  1906,  p.  2705), 
builds  a  bridge  for  a  county,  and  the  county 
court  issues  a  warrant  for  what  it  conceived 
to  he  the  reasonable  value  thereof,  the  warrant 
does  not  constitute  a  valid  indebtedness  of  the 
county. 

3.  Samb— Creation  or  Indebtedness. 

Under  Rev.  St  1899,  8$  5183.  5185-5188, 
6190  (Ann.  St  1906,  pp.  2705,  2706),  requiring 


connties  to  build  bridges,  authorising  the  county 
court  to  determine  how  bridges  shall  be  built 
providing  for  the  letting  of  contracts,  after  pat»- 
lication,  to  the  lowest  bidder,  prohibiting  the 
doing  of  anything  toward  the  building  of  a 
bridgie  until  an  appropriation  therefor  shall  have 
been  made  by  tlie  county  court,  and  prohibiting 
the  county  court  from  approving  any  contract 
for  building  any  bridge  if  the  contract  is  made 
in  any  other  manner  than  as  provided  for  by 
the  statute  relating  to  bridges,  a  county  becomes 
hidebted  within  &>n8t  art  10,  |  12  (Ann.  St. 
1906,  p.  287),  providing  that  no  county  shall 
become  Indebted  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for  sncn 
year,  on  its  executing  a  contract  for  the  con- 
struction of  a  bridge,  after  a  complianccwlth 
the  statute,  accompanied  bv  an  appropriation 
therefor  and  a  stipulation  that  the  bridge  shall 
be  completed  within  the  year,  and  does  not  be- 
come indebted  on  the  bridge  being  formally  ac- 
cepted In  a  subsequent  year  and  warrants  is- 
sued therefor,  and  the  warrants  are  chargeable 
against  the  revenue  of  the  year  during  which 
the  contract  was  executed. 

Appeal  from  Circuit  Court,  Linn  County; 
John  P.  Butler,  Judge. 

Action  by  C.  O.  Trask  against  Livingston 
county.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  H.  Taylor  and  F.  Sheets  &  Sons,  for 
appellant.   Tatlow  &  Mitchell,  for  respondent 

OANTT,  J.  This  Is  an  action  by  the  plain- 
tiff as  the  assignee  of  17  warrants  issued,  by 
the  county  court  of  Livingston  county,  to  the 
original  holders  thereof,  for  materials  fur- 
nished and  work  and  labor  done  for  said 
county  in  the  year  1890.  The  petition  counts 
separately  upon  each  warrant  and  its  assign- 
ment to  plaintiff,  its  presentation  to  the  coun- 
ty treasurer,  and  its  dishonor  and  protest, 
and  judgment  is  prayed  tor  the  aggregate  of 
all  of  said  warrants  with  Interest  The  an- 
swer pleads  that  the  said  several  warrants 
were  Issued  in  excess  of  the  revenue  of  said 
county  for  the  year  1890,  and  also  invokes 
the  five-year  statute  of  IlmitatioiiB.  The 
reply  was  a  general  denial.  The  y«iae  was 
changed  to  Linn  county.  A  jury  was  waived, 
and  the  cause  tried  to  the  court,  and  resulted 
in  a  judgment  for  plaintiff  for  $2,407.75,  at 
the  December  term,  1904.  The  facts  develop- 
ed on  the  trial  were  as  follows:  Plaintiff 
offered  and  read  in  evidence  warrants  1  to 
16,  inclusive,  which  correspond  with  the  sev- 
eral counts  of  the  petition  based  thereon ; 
and,  as  no  point  Is  made  on  them,  by  agree- 
ment of  counsel  they  were  omitted  from  the 
bill  of  exceptions.  Plaintiff  then  read  in 
evidence  the  following  Btipulation:  "C.  O. 
Trask  v.  Livingston  Connty.  In  the  Linn 
Circuit  Court,  October  Term,  1904.  For  the 
purpose  of  saving  costs,  the  parties  In  the 
above-entitled  suit  agree  that  the  total  In- 
come and  revenue  provided  for  the  year  1890 
for  the  said  Livingston  county,  Missouri, 
amounted  to  the  sum  of  $21,283.66.  Second. 
That  the  following  is  a  complete  and  correct 
copy  of  the  register  of  warrants  for  the  year 
1800  In  Livingston  county,  Missouri,  and  as 
contained  in  the  county  cleik't  warrant  reg- 
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ister  No.  2  beginning  at  warrant  No.  4863,  Ib- 
sned  on  January  6,  1880,  and  ending  with 
warrant  No.  5888,  Issued  on  December  30, 
1880,  which  are  not  copied  herein  but  amount 
to  total  Issue  of  $26,782.86.  Third.  That  the 
signatures  to  the  warrants  sued  on,  to  wit, 
the  slgnaturefl  of  the  county  clerk  and  the 
presiding  Judge  of  the  county  court  of  said 
county  are  genuine  as  well  as  the  signatures 
of  the  county  treasurer,  showing  the  respec- 
tive dates  of  presentment  and  protest  of  said 
warrants;  and  also  the  signatures  of  the  re- 
spectlye  assignments  thereon  are  likewise  gen- 
uine. Fourth.  It  Is  agreed  that  any  addition- 
al proof  may  be  oftei^  by  either  side  as  to 
these  facta  or  any  other  facts  material  in 
this  case."  Plaintiff  then  offered  and  read  In 
evidence  Exhibit  B,  consisting  of  copies  of  11 
warrants  with  their  Indorsements,  Nos.  5378 
to  5380,  indusive,  all  payable  out  of  money 
In  the  treasury,  appropriated  for  bridge  fund, 
and  each  for  $500,  except  the  last,  which  Is 
for  $187.  As  no  point  is  made  as  to  their 
form,  it  is  unnecessary  to  set  them  out  at 
length.  All  of  these  11  warrants  were  pay- 
able to  the  Clinton  Bridge  &  Iron  Company, 
each  for  $500,  except  No.  5380,  which  was 
for  $187,  all  protested  May  20,  1890,  all  of 
which  were  assigned  to  the  Clinton  National 
Bank,  and  by  it  assigned  to  W.  F.  Carter,  Jr., 
and  upon  which  an  action  was  brought  in  the 
circuit  court  of  LlTlngston  county,  and  then 
pending,  to  the  introduction  of  which  defend- 
ant duly  objected  as  Irrelevant  and  not  the 
best  evidence.  Plaintiff  then  offered  the  re- 
port of  the  road  and  bridge  commissioner  of 
tWe  bids  for  building  a  county  bridge  over 
Grand  river,  between  Chill  Icothe  and  Utlca, 
showing  the  bid  of  the  Clinton  Bridge  & 
Iron  Company  to  be  $4,874,  and  the  lowest 
bid  thereof,  and  of  H.  Hedges  of  the  same 
company,  for  the  bridge  over  Shoal  creek  for 
$820  to  be  the  lowest  bid,  which  were  ap- 
proved by  the  county  court,  and  contracts 
ordered  to  be  let,  and  an  appropriation  made 
for  each,  on  the  5th  day  of  September,  1889, 
at  the  August  adjourned  term  of  said  county 
court  Contracts  were  entered  Into  in  writ- 
ing by  said  bridge  company  and  the  road  and 
bridge  commissioner  of  said  county  on  Sep- 
tember 7,  1889,  whereby  said  bridge  company 
agreed  to  complete  said  bridges  on  or  before 
January  1,  1890,  and  maintain  the  same  for 
four  years  from  and  after  their  completion, 
for  which  the  county  agreed  to  pay  said  sums 
of  $4,874  and  $820  In  county  warrants,  to  be 
drawn  at  the  first  meeting  of  the  county 
court  after  the  completion  and  acceptance  of 
said  bridges.  The  bridge  company  also  en- 
tered into  a  bond  for  its  faithful  performance 
of  said  contracts.  Afterwards  on  May  18, 
1890,  said  bridges  were  accepted,  and  on  May 
ao,  1880,  warrants  were  ordered  issued,  and 
were  issued  therefor.  At  the  conclusion  of 
all  the  evidence  defendant  prayed  the  court 
to  declare  the  law  to  be  that,  under  the  plead- 
tngs  and  the  evidence,  the  finding  must  be  for 
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defendant,  which  was  refused,  and  defend- 
ant excepted.  Thereupon  the  court  found  all 
the  issues  for  plaintiff  on  each  of  said  counts, 
and  rendered  Judgment  In  the  aggregate  for 
$2,407.75,  to  bear  Interest  at  6  per  cent,  from 
its  rendition:  On  the  same  day  defendant 
filed  Its  motions  for  a  new  trial  and  In  ar- 
rest, which  were  heard  and  overruled,  and 
defendant  excepted. 

1.  From  the  foregoing  statement  It  becomes 
apparent  that  there  is  one  single  issue  on 
this  appeal,  and  that  is,  were  the  warrants 
sued  on  Issued  in  excess  of  the  income  and 
revenue  of  Livingston  county  for  the  year 
1890?  or,  stated  in  a  different  form,  did  said 
county  become  indebted  on  September  7, 1889, 
the  date  of  the  bridge  contract,  to  the  amount 
of  $5,604,  or  on  May  20,  1890,  when  It  issued 
its  12  warrants  to  the  Clinton  Iron  &  Bridge 
Company?  It  Is  conceded  and  agreed  that 
the  total  income  and  revenue  of  said  county 
for  the  year  1880  was  $21,283.66,  and  the 
warrants  issued  that  year  amounted  to  $26,- 
782.86,  and  this  last  sum  included  the  12 
bridge  warrants,  aggregating  $5,694.  If  the 
$5,694  is  to  be  deducted  from  the  total  amount 
of  warrants,  $26,782.86,  issued  by  the  county 
in  1890,  then  the  warrants  chargeable  against 
the  income  and  revenue  for  that  year  amount- 
ed to  $21,085.86,  a  sum  less  that  the  total 
income  and  revenue,  to  wit,  $21,283.66,  and 
they  are  a  valid  indebtedness.  On  the  other 
hand.  If  these  bridge  warrants,  to  the  amount 
of  $5,684,  are  not  to  be  subtracted,  then  the 
warrants  for  1890  exceeded  the  total  income 
and  revenue  for  1890;  and,  as  the  warrants 
sued  on  were  among  the  last  Issued  that  year, 
they  were  In  excess  of  the  income  and  reve- 
nue, and  plaintiff  Is  not  entitled  to  recover. 
The  simple  question  then  is,  when  did  Living- 
ston county  become  Indebted  to  the  Clinton 
Bridge  Company?  In  September,  1889,  when 
the  county  court  accepted  Its  bid,  and  direct- 
ed the  bridge  and  road  commissioner  to  enter 
into  the  contract  for  the  construction  of  said 
bridges,  and  he  entered  into  said  contract,  or 
not  until  It  accepted  said  bridges,  and  drew 
its  warrants  therefor  May  20,  1890?  If  in 
September,  1889,  that  indebtedness  was  not 
for  1890,  and  Is  not  to  be  charged  against  the 
revenue  provided  for  1890,  and  plaintiff's  war- 
rants, issued  for  indebtedness  created  in 
1890  and  within  the  revenue  provided  for  that 
year,  are  valid.  The  circuit  court  held  that 
the  bridge  contract  was  an  indebtedness  in- 
curred In  1888,  and  not  In  1880,  and  that 
plaintiff's  warrants  were  issued  for  indebted- 
ness Incurred  for  current  expenses  in  1880, 
and  were  Issued  within  the  revenue  provid- 
ed for  the  year  1880,  and  plaintiff  was  en- 
titled to  recover.  By  section  12,  art.  10, 
Const  Mo.  1875  (Ann.  St  1806,  p.  287).  it  Is 
ordained :  "No  county  ♦  •  •  shall  be  al- 
lorwed  to  become  Indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding  la 
any  year  the  Income  and  revenue  provided 
for  such  year.     •     ♦     •  ••     counsel  for  the 
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cooDty  fnstst  that  the  connty  did  not  become 
Indebted  to  the  bridge  company  until  tbe 
l>rldges  were  accepted  and  tbe  county  court 
Issued  the  warrants  therefor,  on  May  20, 
1890,  and  In  support  of  their  position  rely 
upon  the  decisions  of  this  court  In  Saleno  t. 
Neosho,  127  Mo.,  loc.  cit  639,  30  S.  W.  190, 

.27  L.  R.  A.  769,  48  Am.  St.  Rep.  653,  Lamar 
Water  Co.  t.  City  of  Lamar,  128  Mo.  188,  26 
S.  W.  1025,  81  S.  W.  756,  82  L.  R.  A.  157, 
Water  Company  t.  Neosho,  136  Mo.  511,  38 
S.  W.  89,  Water  Co.  t.  City  of  Lamar,  140 
Mo.  156,  39  S.  W.  768,  and  Bank  t.  Douglas 
County,  146  Mo.  56.  47  S.  W.  944. 

On  the  other  hand,  counsel  for  plaintiff  dis- 
tinguish those  cases,  and  hislst  the  Indebted- 
ness accrued  when  the  court  accepted  the 
bridge  .company's  bid,  made  the  appropria- 
tion, and  the  road  and  bridge  commissioner, 
under  the  order  of  the  court,  made  and  en- 
tered into  the  contract  to  pay  the  amonnt  bid 
when  the  bridge  should  be  completed  accord- 
ing to  the  contract,  which  required  the  bridge 
to  be  completed  on  or  before  January  1,  1890. 
It  may  as  well  be  stated  here  and  now  that 
the  county  did  not  show  that  the  bridges  were 
not  completed,  according  to  the  contract,  in 
the  year  1889,  though  it  did  show  they  werft 
not  formally  accepted  until  May,  1890,  and 
tlie  warrants  Issued  then.   The  constitutional 

•provision  found  In  section  12  of  article  10  of 
that  instrument  has  often  been  construed  by 
this  court  In  Book  t.  Earl,  87  Mo.  246,  it 
was  well  said:  "The  evident  purpose  of  the 
framers  of  the  Constitution,  and  the  people 
who  adopted  it,  was  to  abolish.  In  the  admin- 
istration of  county  and  municipal  govern- 
ment, the  credit  system,  and  establish  the  cash 
system,  by  limiting  the  amount  of  tax  which 
might  be  imposed  by  the  county  for  county 
purposes,  and  limiting  the  expenditures  in  any 
given  year  to  the  amount  of  revenue  which 
such  tax  would  bring  into  the  treasury  for 
that  year.  Section  12,  supra,  is  clear  and  ex- 
plicit on  this  point  Under  this  section  the 
county  court  might  anticipate  the  revenue  col- 
lected, and  to  be  collected,  for  any  given 
year,  and  contract  debts  for  ordinary  current 
expenses,  which  would  be  binding  on  the 
county  to  the  extent  of  the  revenue  provided 
for  that  year,  but  not  In  excess  of  it"  For  a 
proi)er  determination  of  whether  the  county 
became  Indebted  for  the  bridges  to  the  Clin- 
ton Iron  &  Bridge  Company  in  1889  or  in  1890, 
the  law  of  this  state,  in  regard  to  building  and 
providing  bridges,  where  the  estimated  ex- 
pense exceeds  $50,  must  be  kept  In  view  and 
considered.  Section  5183,  Rev.  St  1899  (Ann. 
St  1906,  p.  2706),  requires  all  such  bridges  to 
be  built  by  the  county.  By  section  6185  the 
county  court  must  determine  In  what  manner 
and  of  what  materials  the  bridge  shall  be 
built  and  the  probable  cost  thereof,  and  re- 
quire the  road  commissioner  to  proceed  to  the 
spot  where  the  bridge  is  to  be  built,  and  make 

'  an  accurate  estimate  of  the  cost  of  the  build- 
ing of  tlie  same,  according  to  any  plan  or 
plans  ordered  by  the  court,  or  such  as  in  the 


conmiissioner's  opinion  may  be  best,  and  with- 
out delay  make  report  thereof  to  the  court 
and  order  tlie  commissioner  to  let  the  con- 
tract for  building  and  keeping  the  same  in  re- 
pair for  not  less  than  two  nor  more  than  four 
years,  to  be  determined  by  the  court 

The  commissioner  is  required  to  advertise 
the  time  and  place  of  letting  the  bridge  not 
less  than  20  days  prior  to  letting  tbe  contract. 
The  commissioner,  at  public  outcry  or  by  seal- 
ed bids,  lets  to  the  lowest  bidder,  subject  to 
tbe  approval  or  rejection  of  the  county  court 
"If  such  letting  be  approved  by  the  court  it 
shall  make  an  appropriation  for  building  such 
bridge  aqd  order  the  commissioner  to  contract 
therefor  at  tlie  price  and  let  and  take  a  bond 
payable  to  tlie  county  with  two  good  and  su£a- 
cient  sureties  sufBcient  to  cover  all  damages 
that  may  accrue  from  the  breach  of  the  con- 
tract." By  section  5188  "the  commissioner 
is  forbidden  to  do  anything  toward  building 
the  bridge  or  letting  thereof  until  an  appro- 
priation for  the  same  shall  first  be  made  by 
the  county  court"  Section  5190  forbids  any 
county  court  In  this  state  to  approve  any  con- 
tract fw  building  or  rqmlring  any  bridge  not 
made  In  the  manner  provided  by  said  chapter 
84.  Rev.  St  1899  (Ann.  St  1906,  p.  2705).  It 
will  be. observed  tbe  statute  requires  the  coun- 
ty court  to  make  an  appropriation  to  pay  for 
the  bridge  before  it  is  let  or  built,  and  ex- 
pressly forbids  the  making  of  a  bridge  con- 
tract in  any  other  manner  than  provided  by 
that  chapter.  It  can  be  stated,  as  tbe  settled 
law  in  this  state,  that  if  the  bridge  c(Mnpany 
bad  without  any  public  letting,  written,  con- 
tract, or  appropriation  built  these  bridges,  and 
completed  them  on  May  19,  1890,  and  the 
county  court  bad  on  May  20, 1890,  Issued  war- 
rants for  what  It  conceived  was  the  reason- 
able value  thereof,  such  warrants  would  not 
have  constituted  a  valid  Indebtedness  of  said 
county.  Heidelberg  v.  St  Francois  Co.,  100 
Mo.  69,  12  S.  W.  914;  Anderson  v.  Ripley 
County,  181  Mo.  46,  80  S.  W.  263;  Wolcott  v. 
Lawrence  County,  26  Mo.  272;  Phillips  v. 
Butler  County,  187  Mo.  69S,  86  S.  W.  231. 
In  Mountain  Grove  Bank  v.  Douglas  County. 
146  Mo.  42,  47  S.  W.  944,  it  was  expressly 
held  that  the  mere  Issuance  of  tbe  warrants 
did  not  create  an  Indebtedness.  Hence  the  in- 
debtedness for  these  bridges  was  created,  if 
at  all,  by  a  compliance  with  the  law  govern- 
ing the  letting  and  contracting  for  bridges 
already  noted.  When  the  county  became  in- 
debted on  these  bridge  contracts  must  be  de- 
termined by  the  "Income  and  revenue  pro- 
vided for  such  year,"  which,  under  the  Consti- 
tution, must  be  looked  to  for  the  payment  of 
such  indebtedness,  and  It  was  the  "Income  and 
revenue  provided"  for  the  year  1889,  which 
the  county  court  was  authorized  to  appro- 
priate for  that  purpose,  and  not  the  revenue 
for  the  year  1890,  which,  at  the  date  of  the 
contract  for  the  building  of  said  bridges,  had 
never  been  assessed,  levied,  or  collected.  ■  The 
language  of  the  Constitution  is:  "No  county 
*    •    *    shall  be  allowed  to  become  indebted 
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In  any  manner  ot  for  any  purpose  to  an 
amount  exceeding  In  any  year  the  income  and 
revenue  proTlded  for  such  year."  It  has  been 
uniformly  construed  that  this  provision  of  the 
Constitution  permits  the  anticipation  of  the 
current  revenues  to  the  extent  of  the  year's 
Income  In  which  the  debt  is  contracted  or 
created,  and  prohibits  the  anticipation  of  the 
revenues  of  any  future  year.  Any  other  con- 
struction would  render  section  12  of  article 
10  nugatory;  for.  If  the  county  court  of  Liv- 
ingston county  In  September,  1880,  could  an- 
ticipate the  revenue  of  1890,  it  could  also 
anticipate  the  revenues  of  1891  and  1892,  and 
would  leave  the  power  of  the  county,  with 
reference  to  indebtedness,  what  It  was  before 
the  Constitution  of  1875  was  adopted.  In 
Gray's  Limitation  of  Taxing  Power  and 
Public  Indebtedness,  i  2162,  the  author  ex- 
presses the  view  that:  "The  time  when  the 
debt  actually  comes  into  existence  as  a  bind- 
ing obligation  on  a  municipality  is  the  time 
to  which  all  calculations  as  to  its  validity 
should  be  made." 

But  It  Is  earnestly  urged  by  counsel  for  the 
county  that  the  decisions  of  this  court,  in 
Saleno  v.  City  of  Neosho,  127  Mo.  639,  90  S. 
W.  190,  27  I*  B.  A.  769,  48  Am.  St.  Rep.  653, 
and  the  subsequent  cases  of  Lamar  Water 
Company  v.  Lamar,  128  Mo.  188,  26  S.  W. 
1025,  31  S.  W.  756,  32  L.  R.  A.  157,  and  Water 
Company  v.  Lamar,  140  Mo.  156,  39  S.  W.  768, 
settled  this  question  by  holding  that  the  in- 
debtedness of  the  county  was  not  created  until 
the  bridges  were  completed.  In  Saleno  r. 
Neosho,  supra,  and  the  kindred  cases  following 
It,  the  question  was  whether  a  contract,  by 
which  the  city  agreed  to  pay  the  water  com- 
pany, for  the  use  of  water  for  the  city  and 
other  purposes,  $2,000  per  year  for  a  term  of 
20  years,  was  a  creation  of  a  debt  In  the  ag- 
gregate for  $40,000,  or  was  an  obligation  to 
pay  $2,000  a  year  If  the  water  was  supplied 
according  to  contract;  and  it  was  ruled  that 
it  was  not  the  creation  of  indebtedness  for  the 
aggregate  of  the  Installments  to  be  paid  under 
the  contract,  this  court  saying:  "A  debt  Is 
understood  to  t>e  an  unconditional  promise  to 
pay  a  fixed  sum,  at  some  specified  time,  and 
is  quite  different  from  a  contract  to  be  per- 
formed in  the  future,  depending  upon  a  con- 
dition precedent,  which  may  never  be  per- 
formed, and  which  cannot  ripen  into  a  debt 
until  performed.  Here  the  hydrant  rental  de- 
pended np<ni  the  water  supply  to  be  furnished 
to  the  defendant;  and,  if  not  furnished,  no 
payment  could  be  required  of  It"  In  Lamar 
Water  Company  v.  City  of  Lamar,  128  Mo., 
loc.  cit  222,  26  S.  W.  1025,  31  S.  W.  760,  32 
L.  R.  A.  157,  this  court  quoted,  with  approval 
of  Judge  Dillon  In  his  work  on  Municipal  Cor- 
porations, as  follows:  "Under  the  constitu- 
tional provisions  in  Iowa,  Illinois,  Indiana, 
and  Pennsylvania  referred  to  it  Is  held  that  a 
corporation  may  make  a  contract  (at  least  for 
necessaries)  covering  a  series  of  years,  upon 
which  an  obligation  to  pay  may  arise,  from 
year  to  year,  as  the  thing  contracted  for  is 


furnished;  and,  in  such  case,  the  whole 
amount  which  may  ultimately  become  due 
does  not  constitute  a  debt  within  the  consti- 
tutional prohibition.  But  in  order  to  ascer- 
tain whether  the  corporation  by  such  contract 
is  transgressing  the  limit,  regard  is  bad  only 
to  the  amount  which  may  fall  due  within  a 
certain  year,  or  other  period;  and,  if  the 
revenues  for  that  ^ear  or  other  period  are 
sufficient,  over  and  above  the  payment  of 
other  expenses,  to  pay  such  amount,  there  is 
no  debt  incurred  within  the  constitutional  pro- 
hibition." 1  Dillon's  Municipal  Corporations 
(4th  Ed.,  1800)  {  136a.  In  that  case  it  was 
further  said:  "The  term  'Indebtedness'  Is  a 
wide  one,  and  must  be  construed.  In  every 
case,  in  accord  with  its  context.  It  has  been 
very  recently  considered.  In  its  application 
to  the  subject  in  hand,  by  the  court  in  banc ; 
and  the  conclusion  was  announced  that  such 
an  obligation  to  pay  an  agreed  sum,  year  by 
year,  for  the  furnishing  of  certain  necessary 
supplies  during  a  term  of  20  years,  was  not 
an  immediate  Indebtedness  for  the  entire 
amount  that  might  ultimately  become  due  by 
Installments  during  that  term.  Saleno  v. 
Neosho,  127  Mo.  627,  30  S.  W.  190,  27  L.  B. 
A.  769,  48  Am.  St.  Rep.  653." 

It  will,  we  think,  be  seen,  upon  close  ex- 
amination of  Saleno  v.  Neosho  and  the  Lamar 
Cases,  that  the  great  question  was  whether 
there  was  an  aggregate  Indebtedness  created 
in  the  beginning  which  would  exceed  the  debt- 
making  i)ower  of  the  corporation,  or  whether 
the  indebtedness  should  be  treated  only  as 
an  obligation  which  would  arise  from  year  to 
year  as  the  water  contracted  for  was  furnish- 
ed; and,  In  order  to  ascertain  whether  the 
municipal  cor];)oratlon  was  transgressing  the 
constitutional  limit,  regard  was  had  only  to 
the  amount  which  might  fall  due  within  a 
certain  year,  and,  if  the  revenue  for  that  year 
was  sufficient,  over  and  above  the  payment  6t 
other  expenses,  then  there  was  no  debt  in- 
curred within  the  constitutional  prohibition. 
In  other  words.  It  was  practically  decided 
that,  although  the  contract  was  for  20  years, 
it  was  considered,  by  the  court,  from  the  debt- 
creating  point  of  view,  as  if  It  had  been  20 
separate  contracts,  one  covering  each  year. 
And  the  authorities  all  agree  that,  if  the 
amount  to  be  paid  in  any  year  under  such  a 
contract  exceeds  the  Income  and  revenues  for 
such  year  against  which  it  is  a  charge,  it 
would  be  Invalid,  at  least  to  the  extent  of  such 
excess.  There  are  many  considerations  which, 
In  our  opinion,  sustain  the  decisions  in  those 
cases,  but  they  afford  no  authority  for  holding 
that  the  county  court,  in  this  state,  under  the 
bridge  act,  can  contract  for  a  supply  of 
bridges  covering  a  period  of  years,  one  bridge 
to  be  built  each  designated  year,  and  to  be 
paid  for  out  of  the  revenue  for  the  year  in 
which  It  shall  be  built  All  the  provisions  of 
the  bridge  act  are  inconsistent  with  any  such 
power  In  the  coimty  court. 

We  think  that  the  Indebtedness  for  these 
bridges  was  Incurred,  if  at  all,  by  the  letting 
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and  making  of  the  contract  therefor  In  Sep- 
tember, 1889.  In  CulbertBon  v.  City  of  Ful- 
ton, 127  111.  30,  18  N.  B.  781,  the  Supreme 
Court  had  this  question  before  It  The  city 
on  August  15,  1887,  entered  into  a  contract 
for  the  construction  of  a  system  of  water- 
works for  the  city,  and  the  plant  was  com- 
pleted in  February,  1888.  If  the  indebted- 
ness was  created  on  the  date  of  the  contract, 
then  the  assessment  for  the  year  1886  yraa  to 
govern,  if  created  In  February,  1888,  at  the 
time  the  plant  was  completed  and  ready  for 
acceptance,  then  the  assessment  of  1887  gOT- 
emed.  The  question  was,  when  was  the  debt 
Incurred?  And  the  court  held  that,  by  enter- 
ing Into  the  contract  on  August  15,  1887,  the 
city  became  Indebted  within  the  meaning  of 
the  Constitution  of  Illinois,  which  on  this 
subject  is  almost  in  the  exact  words  of  our 
Constitution,  the  court  saying:  "It  cannot 
be  said  that  the  indebtedness  did  not  come 
Into  being  until  the  work  was  completed  and 
accepted  by  the  city.  The  city  bound  itself 
to  pay  for  the  work  when  It  should  be  com- 
pleted, and  could  be  compelled  to  do  so  If  the 
work  should  be  done  according  to  the  con- 
tract A  debt  payable  In  the  future  Is  ob- 
viously no  less  a  debt  than  if  payable  present- 
ly." In  City  of  Laporte  v.  Telegraph  Co.,  146 
Ind.  466,  46  N.  E.  588,  35  L.  R.  A.  686,  58 
Am.  St  Rep.  359,  It  was  held  that  a  con- 
tract by  a  city  for  a  fire  alarm  system,  at 
a  time  when  the  city  was  indebted  more  than 
2  per  cent,  on  the  assessed  valuation  of  Its 
taxable  property,  was  void  under  the  pro- 
vision of  article  13  of  the  Constitution  of 
that  state,  limiting  municipal  Indebtedness  to 
2  per  cent  of  the  value  of  the  taxable  prop- 
erty, where  such  city  had  no  money  In  the 
treasury  to  pay  for  such  system  either  at 
the  time  the  contract  was  made,  or  when  the 
same  was  completed  and  accepted,  although 
there  were  sufficient  funds  on  hand  to  pay 
for  It  at  the  time  fixed  by  the  contract  for 
such  payment  Said  the  court:  "The  con- 
trolling question  In  this  case  Is,  do  the  facts 
show  an  indebtedness  of  appellant  within  the 
inhibition  Imposed  by  the  foregoing  article 
of  the  Constitution?  A  debt  in  its  general 
srase  is  a  specific  sum  of  money,  which  is 
due  or  owing  from  one  person  to  another,  and 
denotes  not  only  an  obligation  of  the  d^tor 
to  pay,  but  the  right  of  the  creditor  to  re- 
ceive and  enforce  payment  State  ▼.  Hawes, 
112  Ind.  323,  14  N.  B.  87;  Crowder  v.  Sulli- 
van, 128  Ind.  486,  28  N.  B.  94,  18  L.  B.  A. 
647.  It  Is  the  rule  In  this  state  that  when 
a  municipal  corporation  contracts  for  a  usu- 
al and  necessary  thing,  such  as  water  or 
light  and  agrees  to  pay  for  it  annually  or 
monthly  as  furnished,  the  contract  does  not 
create  an  Indebtedness  for  the  aggregate  sum 
of  all  of  the  Installments,  since  the  debt  for 
each  year  or  month  does  not  come  into  ex- 
istence until  it  Is  earned.  The  earning  of 
each  year's  or  month's  compensation  Is  es- 
sential to  the  existence  of  a  debt  (citing  au- 


thorities). If  the  city  can  pay  this  indebted- 
ness, when  It  comes  into  existence,  without 
exceeding  the  constitutional  limit  there  is  out 
Indebtedness,  and  therefore  no  violation  of 
the  Constitution.  But  if  the  Indebtedness  of 
the  dty  already  equals  or  exceeds  the  coa- 
stitutional  limit  snd  the  current  revenues  are 
not  sufficient  to  pay  such  Indebtedness  what 
it  comes  into  existence.  Including  other  ex- 
penses for  which  the  city  is  liable,  an  Indebt- 
edness Is  thereby  created,  and  there  la  a 
violation  of  the  Constitution."  It  will  be  ob- 
served that  the  Indiana  Supreme  Court  takes 
the  same  view  of  water  and  light  contracts, 
for  which  the  city  or  county  is  to  pay  an- 
nually as  the  water  or  light  is  furnished,  that 
this  court  took  In  the  Neosho  and  Lamar  Cas- 
es, and  yet  It  held  that  the  contract  In  that 
case  for  the  fire  alarm  telegraph  constituted 
an  Indebtedness  within  the  meaning  of  the 
Constitution,  and  distinguished  It  from  cases 
In  which  the  debt  Is  created  In  installments, 
payable  annually  when  the  water  or  light  ia 
furnished. 

But  confining  ourselves  to  the  facts  in  evi- 
dence and  the  statute  governing  the  building 
of  bridges,  as  already  said,  the  statute  re- 
quired the  county  court  to  make  an  appro- 
priation before  the  road  and  bridge  commis- 
sioner let  the  contract  The  record  shows 
that  the  county  court  on  the  5th  of  S^tem- 
ber,  1889,  made  an  appropriation  to  pay  for 
the  building  of  the  bridges.  Now,  out  of 
what  revenue  was  it  authorized  to  make  this 
appropriation,  that  of  1889,  or  that  of  1890? 
We  think  the  Constitution  answers  this  ques- 
tion. They  could  only  make  it  oat  of  the 
revenue  of  1889;  and,  In  this  particular  case, 
this  conclusion  is  reinforced  by  the  fact  that 
the  bridges  contracted  for  were  to  be  com- 
pleted in  the  year  1888,  and,  as  the  obligation 
was  Incurred  in  1889,  and  the  bridges  were 
to  be  built  in  that  year,  and  the  appropria- 
tion was  made  in  that  year,  we  think  there 
can  be  no  escape  from  the  conclusion  that  the 
Indebtedness  thereby  created  was  a  charge 
against  the  revenues  provided  for  the  year 
1889,  and  not  the  revenues  of  1890.  Clearly 
the  coxmty  court  was  not  authorized  to  ap- 
propriate revenues,  which  were  to  be  derived 
from  taxation  in  the  year  1890,  when  such 
taxes  had  never  been  assessed,  levied,  or  col- 
lected. While  the  county  court  may  in  any 
one  year  draw  warrants,  after  the  revenue 
has  been  provided,  and  the  taxes  levied  with- 
in the  scope  of  the  levy  and  income  for  such 
year,  it  Is  too  plain  for  argument  that  the 
Constltntion  forbids  the  anticipation  of  the 
revenues  of  any  subsequent  years.  If  not 
all  that  has  been  said  in  regard  to  the  force 
and  effect  of  section  12  of  article  10  of  the 
Constitution,  to  the  effect  that  its  purpose 
was  to  put  counties  upon  a  cash  system,  in- 
stead of  the  old  credit  plain,  has  been  in 
vain. 

In  onr  opinion  the  bridge  warrants  offered 
and  read  In  evidence  were,  if  valid  at  all, 
chargeable  against  the  revenues  of  said  coun- 
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ty  for  1889,  and  we  think  sbonld  be  deducted 
from  the  total  amount  of  warrants  Issued  In 
18S0.  and,  this  being  so,  the  plaintiff's  war- 
rants were  a  legal  and  valid  charge  for  the 
cnrrent  expenses  of  the  said  coun^  for  the 
year  1890,  and  the  judgment  of  the  circuit 
court  awarding  plaintiff  judgment  therefor 
was  correct,  and  is  affirmed. 

POX,  P.  J.,  and  BUEGESS,  J.,  concur 


BBRRT  V.  ST.  IXJUIS  TRANSIT  CO.  et  al. 

(Supreme  Court  of  Missouri,   Division   No.   1. 

April  1,  1908.) 

CaBBIEBS— INJTTBT  TO  PASSENGKBS— ACTIOKB— 

SumciSNOT  or  Bvidkrce. 

In  an  action  against  street  car  companies 
for  injuries  sustained  by  the  starting  of  the 
car  while  plaintiff  was  in  the  act  of  boarding  it, 
evidence  examined,  and  Jkeid  sufficient  to  go  to 
the  jury  as  to  the  negligence  of  Mie  of  the  de- 
fendants. 

lEi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriew,  St  1159.  1160,  1322.] 

Appeal  from  St  Louis  Circuit  Court 
Personal  Injury  action  by  Lemuel  P.  Ber- 
ry, an  infant,  by  his  next  friend,  against 
the  St  Louis  Transit  Company  and  another. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

R.  P.  &  C,  B.  Williams,  for  appellant 
Boyle  &  Prieat  and  T.  M.  Pierce,  for  re- 
qwttdents. 

VALLIANT,  P.  J.  Plaintiff,  a  boy  12 
years  old,  in  attempting  to  board  a  street 
car,  alleged  In  the  petition  to  have  been  then 
owned  and  operated  by  the  defendant  cor- 
porations, was  severely  Injured,  and  sues  to 
recover  damages  for  his  Injuries,  alleging 
that  the  accident  was  caused  by  the  negli- 
gence of  defendants'  servants  in  operating 
the  car.  The  case  stated  in  the  petition  is 
that  the  plaintiff,  with  two  other  boys,  was 
sent  by  their  employer  to  carry  a  letter- 
press to  a  person  In  the  western  part  of  the 
city;  that  to  accomplish  their  mission  It 
was  necessary  for  them  to  take  jpassage  on 
one  of  defendants'  street  cars;  that  accord- 
ingly they  hailed  a  car  at  the  corner  of 
Fourth  and  Olive  streets.  The  car  was 
stopped  In  answer  to  their  signal.  One  of 
the  boys,  who  had  other  packages  to  carry. 
Immediately  boarded  the  car,  while  the 
plaintiff  and  the  other  boy  attempted  to  take 
passage  and  place  the  letterpress  on  the  car, 
and  while  attempting  to  put  the  letterpress 
on  the  rear  platform,  and  before  they  conld 
do  so,  and  before  plaintiff  could  get  on  the 
platform,  the  conductor  of  the  car  negligent- 
ly gave  the  signal  to  the  motorman,  and  he 
suddenly  and  quickly  started  the  car,  and 
the  press  was  thrown  off  the  platform  and 
stm<&  the  plaintiff  on  tbe  left  leg  between 
the  hip  and  the  knee,  causing  severe  In- 
juries, which  are  specified.  The  transit  com- 
pany answered  by  a  general  denial  and  a 


plea  of  contributory  negligence,  the  United 
Railways  by  a  general  denial.  At  the  close 
of  the  plaintiff's  evidence  the  court  gave  an 
instruction  for  each  of  the  defendants,  to 
the  effect  that  the  plaintiff  was  not  entitled 
to  recover  from  the  judgment  of  nonsuit  that 
followed.    The  plaintiff  appealed. 

The  testimony  on  the  part  of  ttie  plaintiff 
was  to  the  following  effect:  Plaintiff's  own 
account  of  the  accident  was:  "I  had  orders 
to  take  the  press  out,  and  there  were  three 
boys — but  there  was  three  of  us  to  go  out 
and  one  of  them  had  packages,  and  they 
sent  out  a  boy  that  worked  In  the  store  to 
help  VB  on  the  car,  and  we  came  to  the  car 
with  what  we  had,  and  one  boy  got  on,  and 
I  was  raising  the  press  on  the  street  car,  and 
the  conductor,  before  I  conld  push  It  on  the 
street  car,  be  rang  the  bell,  and  the  car 
started,  and  it  knocked. the  press  off  on  my 
leg,  and  the  car  wouldn't  stop,  but  kept  go- 
ing, and  we  waited  for  another  car,  and  It 
stopped,  and  we  put  the  press  on,  and  took 
It  out  on  Olive  street  car  to  Jefferson  avenue, 
and  then  we  got  off  the  Jefferson  avenue 
car,  and  delivered  the  press."  He  testified 
that  they  had  signaled  the  car  to  stop,  and 
It  bad  stopped  for  them.  One  boy  had  gotten 
on,  and  plaintiff  and  the  otiier  boy  took  hold 
of  the  press,  and  were  pushing  It  on  the 
platform.  "It  was  just  resting  on  the  plat- 
form, and  I  had  part  of  it  in  my  hands, 
and  was  holding  the  rest  of  It"  There  was 
no  other  passenger  In  the  car  at  the  time. 
The  conductor  was  in  the  front  part  of  the 
car.  On  cross-examination  be  said  that  he 
was  not  on  the  car,  but  "I  was  fixing  the 
press  on,  so  I  could  get  on.  Q.  Let  me  un- 
derstand yon.  You  put  ttie  press  on,  and 
were  still  standing  on  the  ground  when  the 
car  started?  A.  I  hadn't  got  the  press  on 
entirely;  I  was  fixing  it  so  I  could  get  on. 
•  •  *  Q.  How  near  on  did  you  put  It? 
A.  We  had  it  about  half  on,  I  guess.  Q. 
Were  you  pushing  It?  A.  I  was  pushing  it 
on."  The  car  did  not  stop  after  It  started, 
and  the  other  boy  who  had  at  first  gotten  on 
the  car  jumped  off,  and  came  back  to  plain- 
tiff, and  they  two  hailed  the  next  car,  put  the 
press  on  It,  and  finished  the  errand  on  whlcb 
they  had  been  sent  The  third  boy  went 
back  to  the  store.  It  was  an  Iron  letter- 
press, and  quite  heavy.  The  court  asked 
the  plaintiff  how  long  It  took  to  lift  the 
press  up  and  shove  It  on  the  car.  He  an- 
swered: "Why,  I  don't  think  It  took  us  a 
minute,  hardly.  As  soon  as  the  car  stopped, 
one  boy  was  getting  on,  and  we  pushed  the 
press  right  up,  just  as  soon  aa  It  stopped." 
He  said  It  was  about  half  on  when  the  car 
started,  and  he  was  pushing  It  It  was 
about  11  o'clock  In  the  forenoon.-  Frank 
Moran  was  one  of  the  three  boys.  It  was 
he  who  got  on  the  platform.  His  testimony 
was  substantially  the  same  as  that  of  the 
plaintiff  on  the  points  stated.  He  testified 
that  as  soon  as  he  got  on  the  platform,  he 
went  around  the  Iron  bars  that  were  there 


Digitized  by 


Google 


109  SOUTHWESTERN  REPORTER. 


(Ua 


to  help  pull  the  press  on  tbe  platform ;  but, 
before  be  got  around,  tbe  conductor  started 
the  car,  and  tbe  press  fell  off  and  bit  the 
plaintiff  on  the  leg.  The  rest  of  the  plain- 
tiff's testimony,  as  set  out  In  tbe  original 
abstract,  related  to  tbe  character  of  tbe 
pUilntUt's  injuries,  of  ^blcb  It  Is  sufficient, 
for  tbe  present,  to  say  it  tended  to  show 
that,  although  tbe  plaintiff  was  able  to  ac- 
complish bis  errand  on  that  day,  yet,  soon 
after  the  injuries  developed  seriously,  and 
in  consequence  the  plaintiff  has  endured 
considerable  suffering  and  Impairment  of 
bis  health  and  strength.  The  sole  question 
is,  was  the  plaintiff  entitled  to  have  bis  case 
submitted  to  tbe  Jury? 

1.  The  first  point  urged  by  respondent  Is 
that  there  was  no  evidence  tending  to  prove 
that  the  transit  company  was  operating  tbe 
car,  and,  according  to  tbe  original  abstract, 
that  point  is  well  taken:  but  tbe  appellant 
has,  by  leave  of  court,  filed  an  additional 
abstract,  In  which  the  needed  evidence  on 
that  point  is  supplied.  In  the  additional  ab- 
stract it  is  shown  by  the  testimony  of  the 
then  president  of  the  transit  company  that 
that  company  was  operating  a  street  rail- 
road at  that  time.  There  was  no  evidence, 
however,  tending  to  show  that  the  United 
Railways  Company  had  any  interest  in  tbe 
railroad  or  in  its  operation.  The  instruc- 
tion, in  the  nature  of  a  demurrer  to  the  evi- 
dence, as  to  the  United  Railways  Company, 
was  therefore  correct. 

2.  Was  there  evidence  tending  to  show 
negligence  on  tbe  part  of  the  conductor  and 
motorman,  or  either,  that  caused  the  plain- 
tiff's Injuries?  In  Judging  the  conduct  of 
tbe  defendant's  servants  in  this  respect  it  is 
necessary  to  ascertain  what  the  relation 
between  the  defendant  and  tbe  plaintiff  was 
at  the  instant  of  tbe  accident,  because  that 
relation  determines  tbe  duty,  and  tbe  per- 
formance, or  neglect  of  performance,  of  that 
duty,  determines  tbe  question  of  negligence 
on  the  part  of  defendant.  Tbe  defendant's 
theory  is  that  tbe  evidence  does  not  tend  to 
show  that  plaintiff  was  attempting  to  be- 
come a  passenger  on  tbe  car,  but  only  that 
be  was  "attempting  to  put  a  heavy  letter- 
press upon  tbe  platform,"  be  remaining  on 
the  ground;  and.  Judging  from  the  remarks 
of  tbe  learned  trial  Judge  In  ruling  on  the 
instructions,  that  was  his  opinion  also.  He 
said:  "Gentlemen,  there  is  no  negligence 
whatever,  of  a  willful  character,  shown  to 
have  been  committed  by  tbe  defendants  in 
this  case.  Whatever  negligence.  If  any  there 
is,  is  by  way  of  mere  inadvertence — an  omis- 
sion to  perform  a  duty.  There  was  no  duty 
on  the  part  of  tbe  railroad  company  to  ei- 
ther load  or  see  that  this  press  was  safely 
loaded  on  tbe  rear  platform  of  the  car." 

It  is  true  tbe  l>oy8  were  attempting  to  put 
the  letterpress  on  tbe  platform;  and,  if  that 
was  all  that  could  fairly  be  inferred  from 
tbelr  action,  the  defendants'  theory  would 
be  correct    But  was  that  all  that  tbelr  action 


indicated?  A  street  car  is  designed  to  carry 
passengers.  It  is  not  designed  to  carry 
freight,  iand,  although  by  common  experience 
we  know  that  passengers  in  street  cars  do 
frequently  carry  packages  in  their  hands, 
yet  that  Is  a  mere  incident.  It  is  not  the 
purpose  fw  which  the  car  is  operated.  When 
this  car  turned  from  Olive  street  Into  Fourth, 
the  motorman  and  conductor  saw  these  three 
boys  signaling  to  stop.  Unless  they  had  sup- 
posed tbelr  signal  meant  that  they  purposed 
to  become  passengers,  they  would  not  have 
obeyed  it;  and,  when  they  saw  two  of  the 
boys  carrying  the  letterpress  to  the  car  and 
moving  as  if  to  put  it  on,  if  it  bad  occurred 
to  them  that  tbe  boys  were  only  aiming  to 
ship  the  press  as  freight  on  tbe  car,  they 
would  not  have  stopped,  because  they  knew 
that  they  were  not  engaged  In  tbe  transporta- 
tion of  freight — not  running  a  freight  cat- 
We  ssy  the  motorman  and  conductor  saw  the 
boys  and  their  signal  and  their  actions.  We 
say  so,  because  that  is  tbe  Inference  to  be 
drawn,  when  passing  on  a  demurrer  to  tbe 
evidence,  and  because,  also,  they  stopped  tbe 
car  in  obedience  to  the  signal.  At  that  time 
there  was  no  passenger  on  the  car.  and  it 
was  11  o'clock  in  the  forenoon.  There  was 
nothing  to  attract  the  conductor's  attention 
from  the  boys.  He  was  on  watch,  and  gave 
the  signal  bell  to  the  motorman,  by  which 
tbe  car  was  started.  If  we  could,  with  rea- 
son. Imagine  tbe  conductor  thinking  that  the 
action  of  the  l>oys  indicated  only  a  purpose 
on  their  part  to  load  the  press  on  tiie  car,  to 
be  transported  as  freight,  then  we  could  not 
understand  why  he  did  not  forbid  them  doing . 
so.  And,  even  If  he  thought  the  letterpresa 
was  a  burden  beyond  tbe  reasonable  band 
parcels  that  passengers  are  accustomed  to 
carry,  and  was  unwilling  to  have  it  loaded  on 
his  car,  still,  if  be  recognized  that  their  ac- 
tions indicated  that  they  Intended  to  board 
tbe  car  as  passengers,  and  to  carry  the  letter- 
press as  a  band  parcel,  he  should  have  for- 
bidden them  putting  It  on.  Their  attempt  to 
do  so  did  not  Justify  him  in  starting  tbe  car 
without  warning,  and  without  regard  to  con- 
sequences. The  fact,  however,  that  tbe  next 
car  tbat  came  along  stopped  for  them,  and 
the  conductor  allowed  them  to  put  the  press 
on  the  car  and  be  carried  with  them,  and 
that,  when  transferred  at  Jefferson  avenue  to 
another  car,  tbe  conductor  of  tbat  car  also 
allowed  tbe  same  act,  shows  that  it  was  not 
such  an  unreasonable  burden  as  to  Justify 
the  Inference  that  tbe  effort  to  put  it  on  the 
platform  did  not  give  notice  of  a  purpose  to 
take  passage  on  the  car.  Tbe  natural  infer- 
ence to  be  drawn  from  tbe  act  of  the  plaintiff 
in  this  Instance  was  tbat  be  Intended  and 
was  attempting  to  become  a  passenger  on  the 
car,  that  the  conductor  saw  him,  saw  what 
be  was  doing,  and  knew  bis  purpose,  and  un- 
der those  circumstances  the  plaintiff  was  en- 
titled to  tbe  care  that  a  carrier  owes  the 
passenger.  It  was  tbe  starting  of  tbe  car  be- 
fore  tbe  plaintiff  had  accompllsiied  tbe  act  of 
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patting  the  letterpress  on  the  platform  that 
caused  the  accident,  at  least,  In  the  absence 
of  any  other  testimony,  that  is  an  inference 
that  might  fairly  be  drawn,  and  it  fairly 
raises  a  question  of  fact  whether  or  not  it 
was  negligence  in.  the  conductor  to  give  the 
signal  to  start  at  that  Instant 

It  is  argned  in  support  of  the  ruling  of  the 
trial  court  that  the  evidence  shows  that  the 
plaintiff  had  hold  of  the  letterpress,  and  that, 
when  the  car  started,  he,  holding  on.  pulled 
it  off.  The  plaintiff  testified  that  he  was 
pushing  the  letterpress  to  get  it  further  on. 
The  boy  who  had  gotten  on  the  car  and  was 
going  around  the  Iron  bars  on  the  platform 
to  help  pull  the  press  on  said:  "He  [the 
plaintiff]  had  It  holding  with  one  hand,  and 
by  swinging  it  It  hit  him  in  the  leg."  On  cross- 
examination  he  said:  "It  was  half  on,  and 
Lemuel  [the  plaintltq  had  hold  of  this  end, 
loading  it  on.  He  was  pushing  it  on,  and  I 
was  supposed  to  go  around  and  poll  it  over." 
It  is  not  probable  that  neither  boy  could  be  en- 
tirely accurate  as  to  the  position  of  the  plain- 
tiff's fingers  on  the  letterpress.  But,  assum- 
ing that  the  plaintltTs  fingers  were  gripped 
around  the  handle  when  the  car  started,  it  is 
not  a  necessary  conclusion  that  he  pulled  it 
off.  Sven  In  pushing  It  would  be  natural  to 
grip  the  handle,  and  if,  while  It  was  gripped, 
the  car  started  when  he  was  not  expecting 
It  to  do  so,  and  before  he  had  warning  to 
loosen  bla  bold,  and  while  the  letterpress 
was  only  half  on  In  an  unbalanced  condition, 
the  accident  was  the  result  of  the  starting  of 
the  car.  At  least  that  Is  an  Inference  that 
the  triers  of  the  fact  might  reasonably  have 
drawn.  If  there  was  anything  in  the  evi- 
dence indicating  contributory  negligence  on 
the  part  of  the  plaintiff,  it  was  not  so  clear 
as  to  Justify  the  court  in  so  ruling  as  a  mat- 
ter of  law. 

It  Is  impossible  to  give  an  exact  formula 
prescribing  the  acts  necessary  to  constitute 
the  relation  of  carrier  and  passenger.  Only 
general  principles  can  be  stated,  and  each 
case  must  be  Judged  by  Its  own  facts.  We 
hold  that  the  evidence  in  this  case  tended  to 
show  that  the  plaintiff  intended  to  board  this 
car,  to  be  carried  as  a  passenger;  that  he 
was  attempting  to  carry  that  intention  into 
effect;  that  the  defendant's  servants  in 
charge  of  the  car  saw,  or,  if  they  had  exercis- 
ed the  care  incumbent  on  them,  would  have 
seen,  what  the  plaintiff  was  doing,  and  would 
have  understood  what  his  purpose  was,  and 
by  suffering  him,  without  objection  or  warn- 
ing, to  do  what  he  was  doing,  consented  to 
receiving  him  as  a  passenger  under  those  cir- 
cumstances, and  the  relation  of  carrier  and 
passenger  was  thereby  created.  And  we  hold 
that  the  starting  of  the  car  at  the  Instant, 
and  under  the  circumstances,  was  negligence, 
for  which  the  defendant  would  be  liable.  We 
mean,  of  course,  that  such  would  be  the  legal 
result,  if  the  facts  were  as  the  evidence  tends 
to  prove  tbey  were. 


Defendant  contends  that  there  is  a  vari- 
ance between  the  negligence,  as  pleaded,  and 
the  case  made  by  the  proof,  but  we  do  not  so 
understand  it  The  petition  alleges  the  neg- 
ligence substantially  as  the  evidence  tends 
to  prove.  The  court  erred  in  giving  the  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence  as  it  concerns  the  St.  Louis  Transit 
Company. 

The  Judgment  is  reversed,  and  the  cause- 
remanded,  to  be  retried  In  accordance  with 
the  views  herein  expressed.    All  concur. 


STID  V.   MISSOURI   PAC.   RT.   CO. 
(Supreme  Court  of  Missouri.    April  2,   1908.) 

L  JuooHERT— On  Tbiai.  or  Issues— Motion 

IN  Abbest— Natcbe  or. 

The  office  of  a  motion  in  arrest  of  jadgment 
is  to  call  the  court's  attention  to  error  patent 
of  record.  The  error  must  be  intrinsic  to  and 
not  dehors  the  record,  and  must  be  matter  of 
substance  as  distinguished  from  matter  of  form. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  {  467.] 

2.  Sake. 

Strictly  spealdng,  a  motion  in  arrest  of 
judgment  is  not  a  motion  for  a  rehearing,  and 
if  granted,  it  does  not  necessarily  result  In  a 
new  trial,  and  if  an  amendment  be  allowed,  the 
cause,  under  the  express  provisions  of  Rev.  St. 
1809.  i  804  (Ann.  St.  1906,  p.  769),  proceeds  ac- 
cording to  the  practice  of  the  court 

3.  Appeal— Final  Judomentt-Questionb  Re- 
viewable. 

Defendant  filed  a  motion  for  a  new  trial, 
and  also  one  in  arrest  of  judgment.  The  record 
entries  showed  that  the  motion  for  new  trial 
was  overraled,  that  thereafter  defendant's  ap- 
peal was  allowed,  and  that  at  a  subsequent  date 
the  motion  in  arrest  was  overruled  as  of  that 
date.  The  bill  of  exceptions  stated,  however, 
that  the  latter  motion  was  overruled  when  the 
motion  for  new  trial  was  passed  on,  and  that 
exceptions  were  saved  to  overruling  both.  Held 
that,  though  while  on  the  allowance  of  the  ap- 
peal the  court  lost  jurisdiction,  it  retained  Juris- 
diction of  the  record,  and  could  amend  the  same 
BO  as  to  malie  it  state  the  truth,  yet  the  entry 
of  the  order  overruling  the  motion  in  arrest  not 
purporting  to  i>e  a  nunc  pro  tunc  entry  to  amend 
the  record  was  a  nullity,  and  the  judgment  with 
the  motion  pending  was  a  final  one  from  which 
an  appeal  would  lie.  though  questions  raised  by 
the  motion  could  not  be  considered. 

In  Banc.  Appeal  from  Circuit  Court,  jack- 
son  County. 

Action  by  Ora  W.  Stld  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Mo- 
tion to  dismiss  appeal  overruled. 

M.  L.  Clardy  and  Elezab  Robinson,  for  ap- 
pellant.   Silverman  &  Boxley,  for  respondent, 

LAMM,  J.  Defendant  appealed  from  a 
Judgment  of  $16,000,  rendered  June  19,  lOOG, 
at  the  June  term  of  the  Jackson  circuit 
court  Within  four  days  thereafter  defend- 
ant filed  a  motion  for  a  new  trial  and  a  mo- 
tion In  arrest  of  Judgment  Neither  of  them 
was  disposed  of  at  the  trial  term.  At  the 
ensuing  term,  to  wit  the  September .  term, 
190U,  on  the  6tb  day  ot  October,  the  motlovk. 
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for  a  new  trial  was  ovemiled,  and  an  entry 
to  that  effect  made.  On  tbe  heels  of  that 
oitry  at  the  same  term,  to  wit,  <«  October 
2Sd,  defendant  filed  its  affidavit  and  bond 
for  appeal  Its  bond  was  approved.  Its  ap- 
peal allowed,  and  time  given  to  file  its  bill 
of  exceptions.  In  due  time  the  time  for  fil- 
ing the  bill  was  extended.  Following  that 
entry,  and  at  the  December  term,  to  wit,  on 
December  20,  1006,  an  entry  spread  of  rec- 
ord shows  the  motion  in  arrest  was  over- 
ruled as  of  that  date.  Eleven  days  later,  at 
the  same  term,  in  apt  time,  the  bill  of  excep- 
tions was  allowed,  signed,  filed,  and  made  a 
part  of  the  record.  That  bill  contains  the 
following  statement:  "On  Saturday,  October 
6,  1006,  the  court  overruled  defendant's  mo- 
tion for  a  new  trial  and  motion  in  arrest  of 
Judgment,  to  which  action  of  the  court  in 
overruling  said  motions  and  each  of  them 
the  defendant  at  the ,  time  duly  excepted." 
Attending  to  the  dates,  it  appears  the  appeal 
was  takoi  at  the  September  term,  and  the 
motion  in  arrest  was  not  overruled  until  the 
December  term.  If,  however,  force  be  given 
to  that  part  of  the  record  preserved  in  the 
bill  of  exceptions,  the  motion  in  arrest  was 
overruled  at  the  same  time  as  the  motion  for 
a  new  trial,  and  exceptions  were  saved  to 
overruling  both. 

On  the  theory  there  is  no  final  Judgment 
from  which  an  appeal  lies  until  the  motion  in 
arrest  be  overruled,  plaintiff  files  a  motion 
here  to  dismiss  the  appeal  as  premature. 
Defendant  presents  suggestions  against  that 
motion  duly  served  on  respondent's  counsel. 
In  those  suggestions,  verified  by  affidavit,  it 
appears  it  had-  been  the  custom  and  practice 
in  the  circuit  court  of  Jackson  county  to 
hear  and  determine  the  motion  in  arrest  at 
the  same  time  the  motion  for  a  new  trial  is 
heard  and  determined,  imless  particular  rea- 
son exists  for  separating  the  hearing  and 
determination  of  such  motions,  which  par- 
ticular reason  did  not  exist  in  this  case ;  that 
defendant's  counsel  had  always  supposed  the 
motion  in  arrest  had  been  oassed  upon  at 
the  same  time  the  motion  for  a  new  trial 
was  overruled,  according  to  custom,  and  he 
knew  no  better  until  served  with  a  notice  of 
the  filing  of  the  motion  to  dismiss  the  appeal ; 
that  the  belated  entry  of  December  20,  1006, 
overruling  the  motion  in  arrest,  was  made 
without  notice  to  him  and  without  his  knowl- 
edge. Counsel  does  not  know  whether  it 
was  made  under  the  direction  of  the  court  or 
by  the  clerk  of  his  own  motion,  and  has  been 
unable  to  ascertain  how  or  why  it  happened 
to  be  made.  It  further  appears  that  the 
transcript  was  lodged  in  this  court  on  Novem- 
ber 22,  1006,  and  that  when  counsel  was 
served  with  notice  of  the  motion  to  dismiss 
the  appeal  the  time  had  passed  in  which  a 
writ  of  error  could  be  sued  out,  so  that,  if 
ihe  appeal  be  dismissed,  defendant,  if  not 
witltout  all  remedy,  at  least  is  placed  in  a 
dtuation  of  extreme  peril  in  its  right  to  re- 
view. 


The  point  made  by  plalntUTs  learned  conn- 
sel  is  novel,  and,  bespeaking  careful  consid- 
eration, It  has  been  deemed  best  to  hand  dowa 
our  views  in  writing.  Under  our  practice  tbe 
precise,  technical  office  of  a  motion  in  arrest 
has  become  somewhat  obscure  in  certain 
phases.  For  example,  cases  might  be  cited 
where  matter  quite  properly  covered  by  a  mo- 
tion in  arrest  has  been  considered  on  appeal, 
when  no  such  motion  was  in  the  case,  but 
appellant  had  rested  on  a  motion  for  a  new 
trial  alone.  Again,  there  are  cases  in  wbieb 
matter  proper  in  arrest  of  Judgment  has  been 
considered  and  determined  where  there  was  no 
bill  of  exceptions  and  only  the  record  proper 
was  here;  for  example,  where  the  petition 
states  no  cause  of  action.  The  office  of  a  mo- 
tion in  arrest  is  said  to  be  to  call  the  court's 
attention  to  error  patent  of  record.  The  error 
must  be  intrinsic  to  the  record,  and  not  dehors 
the  record,  and  must  be  matter  of  substance  as 
distinguished  from  matter  of  form.  One  or 
the  other  of  the  foregoing  propositions  may  be 
found  sustained  in  one  or  the  other  of  the 
following  authorities:  Funkhouser  v.  Mal- 
len,  62  Mo.,  loc.  cit  668 ;  Jaccard  v.  Anderson, 
32  Mo.  188;  Welch  v.  Bryan,  28  Mo.  30; 
Pickering  v.  Telegraph  Co.,  47  Mo.,  loc.  dt. 
460;  State  v.  Larew,  101  Mo.,  loc.  dt  196, 
89  S.  W.  1031;  Chllds  v.  Railway,  117  Mo. 
427,  23  S.  W.  373;  State,  to  Use  of  St  Louis 
County,  V.  Boimer,  6  Mo.  App.,  loa  dt.  16; 
White  V.  Caldwell,  17  Mo.  App.  601 ;  2  Ency. 
PI.  &  Pr.  pp.  794-706.  Speaking  with  pre- 
cision, a  motion  in  arrest  is  not  a  motion  for 
a  rehearing.  If  granted,  it  does  not  neces- 
sarily result  in  a  new  trial.  If  an  amendment 
be  allowed,  the  cause  by  statutory  command 
proceeds  "according  to  the  practice  of  the 
court"  Rev.  St  1890,  {  804  (Ann.  St  1906, 
p.  760).  When  we  consider  the  limited  and 
humble  office  of  a  motion  in  arrest  in  the 
light  of  the  authorities  cited,  it  can  be  seen 
to  I)e  no  essential  element  in  an  appeal.  It 
Is  a  not  Infrequent  practice  to  appeal  with- 
out one.  The  most  to  be  said  of  such  motion 
is  that,  if  one  be  not  filed  and  passed  upon 
by  the  trial  court,  an  appellate  court  will  not 
consider  matter  of  error  to  which  the  trial 
court's  attention  could  only  be  called  by  a 
motion  in  arrest  In  tho  case  at  bar  It  Is  urg- 
ed there  could  be  no  final  Judgment  while 
the  motion  in  arrest  was  pending.  It  is 
I>olnted  out  that  the  record  entries  show  that, 
while  one  was  filed,  it  was  not  passed  .upon 
until  after  the  court  below  had  lost  Juris- 
diction by  the  appeal,  and  therefore,  it  is 
argued,  the  appeal  was  taken  from  a  Judg- 
ment not  final.  Rev.  St  1890,  S  806  (Ann.  St 
1006,  p.  769).  But  we  are  all  of  the  opinion 
this  contention  is  without  substantial  merit 

In  coming  to  this  conclusion  we  lay  no 
stress  on  the  overruling  of  the  motion  in  ar- 
rest at  a  term  subsequent  to  the  taking  of 
the  appeal.  At  the  time  of  that  ruling  the 
court  had  lost  Jurisdiction  of  tbe  case,  al- 
though it  had  not  lost  Jurisdiction  of  tbe 
record.    It  had  left  to  it  power  only  to  amend 
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Its  record  by  a  nmic  pro  tunc  entry,  so  as 
to  tell  tbe  truth  and  not  a  falsehood,  keeping 
In  mind  the  limitations  on  the  right  to  make 
none  pro  tone  entries.  Jones  t.  Insurance 
Ca,  65  Mo.,  loc.  dt  844 ;  Exchange  National 
Bank  t.  Allen,  68  Mo.  474;  I>e  Kalb  County 
T.  Hlxon,  44  Mo.  842;  State  v.  Logan,  12S 
Mo.,  loc.  dt  25,  28  8.  W.  176.  The  belated 
oitiy  In  band  does  not  purport  to  be  a  nunc 
pro  tunc  entry  to  amend  the  record,  and  ve 
can  assign  it  no  known  use.  It  was  a  nullity. 
The  case  from  the  view  point  of  the  record 
entries  stands,  then,  as  though  there  was  no 
OTerruling  of  tbe  motion  in  arrest  How- 
ever, when  we  come  to  consider  tbe  bill  of 
exceptions,  we  are  confronted  with  another 
situation.  The  bill,  having  been  settled,  sign- 
ed, and  filed  in  due  time,  became  a  part  of 
the  record  of  the  case,  and  for  some  purposes 
must  be  reckoned  with.  It  shows  the  motion 
in  arrest  was  in  fact  overruled,  and  that  de- 
fendant saved  an  exception  to  that  ruling.  It 
is  familiar  doctrine  that  such  exception  could 
appear  nowhere  else  than  in  the  bill  of  excep- 
tions. Now,  in  order  to  preserve  an  Intelll- 
gmt  exception,  the  ruling  of  the  court  on 
tbe  motion  should  appear  In  the  bill,  as  it 
does,  in  connection  with  tbe  exception.  State 
ex  rel.  t.  Oalther,  77  Mo.  804 ;  In  re  Pound's 
ESBtate  ▼.  Casslty,  91  Mo.  App.  424.  When  tbe 
whole  record  is  considered,  .including  the  bill 
of  exceptions,  we  see  preserved  properly  in 
tbe  bill  a  ruling  on  the  motion  and  an  excep- 
tion to  that  ruling,  but  when  we  turn  to  the 
record  entries  there  is  (barring  the  abortive 
entry  of  December  20th)  an  absence  of  any 
mling  whatever.  If  the  bill  of  exceptions 
contradicts  the  entries  in  the  record  proper 
in  particulars  of  fact,  which  should  only 
appear  in  the  record  proper,  then  it  might 
very  well  be  said  that  the  recitals  in  tbe  bill 
oould  not  be  allowed  to  establish  the  fact 
Slcketts  T.  Hart  150  Mo.,  loc.  cit  68,  61  S. 
W.  826;  York  y.  Btigall,  204  Mo.  407,  102 
8.  W.  967.  But  in  this  case  there  is  no  con- 
Ulct  True  the  record  proper  is  silent  but 
tbe  bill  of  exceptions  speaks,  saying  that  the 
trial  court  ruled  a  certain  way  on  the  motion 
and  the  defendant  excited  to  that  ruling. 
A  bill  of  exceptions  in  the  first  instance  is 
usually  settled  by  counsel  on  both  sides.  Pre- 
sumably this  -bin  took  the  usual  course,  and 
was  agreed  to  by  counsel,  and  became  a  part 
of  the  record  by  consent.  Plaintiff  made  no 
objection  to  the  filing  of  the  bill.  There  Is 
nothing  here  to  show  that  plaintiff  objected  to 
the  order  granting  an  appeal  because  of  the 
pendency  of  a  motion  in  arrest.  We  do  not 
say  the  absence  of  sndi  objections  is  fatal  to 
nqNmdenf  s  motion  to  dismiss.  We  only  say 
that  omisBlmis  of  like  character  have  been 
tbe  tobject  of  commmt  State  ex  rel.  Title 
Guanutty  St  Trust  Co.  ▼.  Broaddus,  et  al., 
106  8.  W.  644;  Reinaner  v.  Railway,  108  a 
W.  B81  (both  just  handed  down,  and  not  yet 


officially  reported).  We  say  further  that,  (he 
premises  all  considered,  we  could  with  good 
show  of  reason  hold  there  was  snfflcioit  rec- 
ord here  to  show  that  the  motion  in  arrest 
had  been  overruled  in  apt  time,  and  that 
defendant  had  excepted  precisely  as  indicat- 
ed in  the  bill  of  exceptions.  But  there  are 
cases  taking  another  view  (Harding  v.  Bedoll, 
202  Mo.,  loc.  cit  635, 100  S.  W.  638,  and  cases 
cited),  and  we  need  not  allow  our  ruling  to 
stand  on  that  basis. 

We  hold  the  Judgment  with  the  motioB 
pending,  was  a  final  Judgment  from  which  an 
which  an  appeal  lies.  We  put  our  holding 
on  the  ground  that  it  seems  consonant  with 
the  good  sense  of  the  thing.  If,  for  instance, 
there  had  been  a  motion  for  a  new  trial  pend- 
ing, it  would  not  operate  per  se  to  stay  the 
issuance  of  an  execution,  ex  parte  Craig, 
130  Mo.,  loc.  cit  595,  82  S.  W.  1121.  By 
analogy  a  motion  in  arrest  should  have  had 
no  more  efficacy  in  that  line  than  a  motion 
for  a  new  trial.  A  Judgment  that  la  final 
enough  to  be  enforced  by  execution  (barring 
a  supersedeas  bond)  ought  to  be  held  a  final 
Judgment  for  the  purpose  of  appeal.  It  is 
true  this  court  had  construed  our  Code  of 
Appellate  Procedure  to  mean  that  the  term 
at  which  the  motion  for  a  new  trial  Is  deter- 
mined should  be  considered  the  Judgment  on 
trial  term  for  tbe  purposes  of  appeal.  That 
is  a  convenient  rule  in  the  administration  of 
Justice  (State  v.  Larew,  supra,  and  cases  cited ; 
ChUds  V.  Railroad,  117  Mo.  414,  28  S.  W.  873) ; 
but  It  was  also  held  In  the  Larew  Case  that  a 
motion  in  arrest  fills  no  such  office.  An  appeal 
being  the  creature  of  the  statute,  the  object  to 
be  subserved  being  to  get  at  tbe  very  right  of 
the  cause,  statutes  pertaining  to  procedure 
are  entitled  to  a  liberal  construction,  and 
courts  should  not  be  prone  to  plant  thorns 
in  the  path  of  appeal.  Hence  we  are  of  opin- 
ion that  defendant  should  be  heard  on  points 
raised  by  its  motion  for  a  new  trial.  It  will 
be  sufficient  to  deny  it  the  right  to  be  heard 
on  questions  raised  by  and  peculiar  to  the 
motion  in  arrest  because  it  does  not  present 
here  a  record  entry  overruling  that  motion  In 
form. .  In  effect  the  situation  Is  tbe  same  as 
if  the  motion  had  not  seen  the  light,  or  was 
abandoned  and  out  of  the  case.  This  Is  as 
far  as  we  are  willing  to  go,  and  it  is  far 
enough. 

The  motion  to  dismiss  the  appeal  is  accord- 
ingly overruled.    All  concur. 

WOODSON,  J.,  concurs  in  what  is  said, 
but  Is  also  of  the  opinion  that  the  motion 
should  be  overruled  for  the  reason  that  the 
bill  of  exceptions  contains  sufficient  memor- 
anda upon  which  to  base  a  motion  for  a  nunc 
pro  tunc  entry  overruling  the  motion  in  ar- 
rest, and  that  under  the  facts  of  this  case 
that  privilege  should  be  extended  to  the  ap- 
pellant before  tbe  motion  is  passed  upon. 
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STBTZLEJB  t.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court  of  Missouri,  DivisioQ  No.  1. 

April  1,  1908.) 

1.  Appeal  —  Review  —  Discbetion  —  Obdeb 
Gbantino  New  Tbial. 

An  order  grantinK  plaintiff  a  new  trial  in 
the  discretion  of  the  trial  judge  will  be  sustain- 
ed, particularly  when  the  case  turns  on  the 
weight  of  the  evidence  or  on  the  conduct  of 
counsel  at  the  trial,  if  it  appears  that  the  court 
in  granting  a  motion  acted  on  grounds  peculiar- 
ly within  its  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3800-3865.] 

2.  New  Tbial  —  Gbounds  —  Misconduct  of 
coitnsei.. 

Plaintiff  sued  for  injuries  In  alighting  from 
a  street  car,  and  testified  that  the  car  started 
before  she  had  time  to  alight,  and  threw  her  to 
the  street.  She  also  stated  that  when  she  got 
off  another  man  with  a  grip  was  coming  hastily 
behind  her,  but  there  was  no  evidence  tnat  this 
man  jostled  her,  or  in  any  way  contributed  to 
her  fall.  Defendant's  counsel  in  argument  stat- 
ed that  plaiutitF  did  not  dare  place  her  physician 
on  the  stand,  as  she  knew  he  would  testify,  "as 
be  has  testified  in  this  case,  that  the  plaintiff 
told  bim  she  had  been  pushed  off  the  car  bf  a 
young  man  with  a  suit  case."  PlaintitTs  objec- 
tion to  such  argument  was  overruled,  the  court 
stating  that  the  jury  would  remember  the  evi- 
dence, and  plaintiffs  request  that  counsel  be 
reprimanded  and  that  the  stenographer's  notes 
be  read  to  the  jury  was  also  refused.  Held,  that 
plaintiff  being  the  only  witness  in  her  own  be- 
half as  to  the  cause  of  the  action,  such  misstate- 
ment constituted  proper  ground  for  a  new  trial. 

3.  Tbial  —  iNSTBtrcTlONB  —  Cbedibility  of 
Witnesses. 

The  court  charged  that  plaintiff  was  a  com- 
petent witness  in  her  own  behalf,  and  that  the 
jury  should  consider  her  testimony  in  making 
up  their  verdict,  but  in  determining  its  weight 
the  jury  should  consider  that  she  was  the  plain- 
tiff testifying  in  her  own  behalf  and  her  interest 
in  the  result  of  the  suit ;  that  whatever  state- 
ments she  made  against  her  interest  must  be 
regarded  as  true ;  and  that  what  she  might  say 
in  her  own  favor  should  be  taken  as  true  or 
false  as  the  jury  might  believe  the  same  in  con- 
sideration of  all  the  evidence.  Held,  that  such 
instruction  was  erroneous  as  calling  the  jury's 
attention  to  the  weight  of  the  testimony  of  a 
single  witness,  and  also  as  charging  that  plain- 
tiff's evidence  against  her  interest  must  be  re- 
garded as  true,  whether  deliberately  or  thought- 
lessly given,  while  everything  testified  to  in  her 
favor  should  be  scrutinized  with  care. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trtal,  f{  539-M8.] 

4.  Same. 

An  instruction  on  the  weight  to  be  given  to 
the  testimony  of  witnesses  should  be  limited  to 
a  general  instruction  that  in  weighing  the  evi- 
dence the  jury  should  consider  the  interest,  if 
any,  the  witnesses  have,  their  demeanor  on  the 
stand,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  fg  539-54a] 

5.  Same— Applicabilitt  to  Evidence. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger,  there  was  no  evidence  of  con- 
tributory negligence,  an  instruction  that  she 
could  not  recover  if  she  was  negligent,  or  her 
negligence  directly  contributed  to  her  injury, 
was  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  596-612.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   John  O.  Park,  Judge. 
Action  by  Amanda  Stetzler  against  the  Met- 


ropolitan Street  Railway  Company.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.     Affirmed. 

John  H.  Lucas,  Ben  F.  White,  and  F.  O. 
Johnson,  for  appellant.  C.  E.  Buruham,  Kel- 
ley,  Brewster  &  Buchhol^  and  W.  E.  Burn- 
ham,  for  respondent 

VALLIANT,  P.  J.  This  U  a  suit  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  received  by  the  plaintiff  as  the  result 
of  the  negligent  starting  of  a  street  car  on 
which  she  was  a  passenger  while  she  was  in 
the  act  of  alighting  therefrom.  The  only  wit- 
ness for  the  plaintiff  to  the  accident  was  the 
plaintiff  herself.  Her  testimony  was  to  the 
effect :  That  she  was  a  passenger  on  the  car. 
It  stopped  at  the  Intersection  of  Ninth  and 
Main  streets  to  allow  passengers  to  alight. 
That  she  was  In  the  act  of  getting  off  the 
car,  had  gone  out  on  the  rear  platform,  had 
stepped  down  on  the  lowest  step  of  the  car. 
"I  got  my  foot  in  the  air  ready  to  step  off, 
and  the  car  went  with  a  Jerk  and  threw  me." 
She  stated  that  there  were  two  men  getting 
off  the  car  at  that  time.  One  was  a  youug 
man  with  a  grip.  He  had  asked  the  conduct- 
or about  going  to  the  Union  Depot,  and  when 
the  car  stopped  he  got  off  before  plaintiff. 
The  other  got  off  after  her.  The  other  evl- 
deuce  In  plaintiff's  behalf  related  to  the  na- 
ture of  her  Injuries.  The  testimony  on  the 
part  of  the  defendant  was  to  the  effect  that 
the  plaintiff  alighted  safely  from  the  car  and. 
advanced  to  the  sidewalk,  and  after  getting 
on  the  sidewalk  tripped  and  fell.  The  trial 
resulted  in  a  verdict  for  the  defendant. 
Plaintiff  filed  a  motion  for  new  trial,  which 
the  court  sustained,  and  the  defendant  appeal- 
ed. 

The  only  ground  on  which  the  motion  for 
a  new  trial  was  sustained,  as  stated  by  the 
court,  was  that  counsel  for  the  defendant  in 
his  argument  to  the  Jury  had  misstated  the 
evidence  of  one  of  the  witnesses  for  the  de- 
fendant The  ruling  on  that  point  presents 
the  first  question  for  our  consideration.  The 
defendant  called  as  a  witness  a  physician 
who  had  attended  the  plaintiff  and  had  treat- 
ed her  for  her  Injuries.  As  some  question 
was  likely  to  arise  as  to  the  competency  of 
this  witness'  testimony,  the  court  directed 
that  the  jury  be  sent  out  of  the  room.  After 
the  Jury  had  retired  the  counsel  for  defend- 
ant was  directed  to  ask  the  witness  such 
questions  as  he  Intended  to  ask  when  the  Ju- 
ry should  be  recalled,  this  with  a  view  to 
enable  the  court  to  Judge  of  the  competency 
of  the  evidence,  a  course  of  procedure  which 
we  will  take  this  occasion  to  say  was  very 
wise  and  Judicious.  In  the  absence  of  the  Ju- 
ry, after  the  witness  in  answer  to  questions 
by  counsel  for  defendant  had  stated  that  he 
was  a  practicing  physician,  and  that  be  had 
been  called  to  attend  the  plaintiff,  and  had 
continued  to  attend  her  for  about  two  months, 
the  following  occurred:   "By  the  Court:    Q. 
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Yon  watted  on  her.  Did  she  at  any  time 
tell  you  of  any  hurt  she  had  received  or  In- 
juries that  she  had?  A.  She  did.  Q.  Ton 
may  state  what  she  said  In  reference  to  the 
manner  In  which  she  received  these  Injuries? 
A.  She  said  she  was  on  the  Metropolitan  car 
on  Main  street  coming  north,  and  when  she 
sot  to  Ninth  and  Main  streets,  where  she  was 
going  to  get  off,  she  had  heard  the  conductor 
talking  to  a  man  In  the  car  that  wanted  to  go 
to  the  Union  Depot,  and  the  conductor  tpld 
lilm  he  would  have  to  hurry  to  catch  the 
Ninth  street  car,  and  the  man  as  she  started 
to  get  off — the  man  brushed  against  her,  and 
«he  fell  from  the  car."  While  the  Jury  was 
-stni  out  counsel  for  defendant  stated  to  the 
■court  In  the  way  of  an  offer  what  he  purposed 
to  show  by  this  witness,  In  which  statement 
he  made  no  reference  to  what  the  plaintiff 
said  to  the  witness  about  the  accident,  but  it 
related  only  to  the  physical  condition  in 
which  the  witness  found  her  and  during  his 
treatment  of  her,  at  the  conclusion  of  which 
offer  the  counsel  for  the  plaintiff  said  they 
made  no  objection  to  it  The  Jury  then  came 
In,  and  the  trial  was  resumed,  with  the  phy- 
-sician  as  a  witness  for  the  defendant  on  the 
stand.  His  testimony  was  on  the  line  of  the 
offer  above  stated.  He  was  not  asked  in  re- 
gard to  anything  the  plaintiff  said  to  him 
about  the  accident  or  how  It  occurred.  In 
bis  argument  before  the  jury  the  counsel  for 
tlie  defendant  said:  "Why  did  not  the  plain- 

tlill  put  Dr.  (naming  the  physician) 

upon  the  stand?  I  will  tell  you  why.  They 
did  not  dare  do  so.  They  knew  that  he 
would  testify,  as  he  has  testified  in  this  case, 
that  the  plaintiff  told  him  she  bad  been  push- 
ed off  the  car  by  a  young  man  with  a  suit 
case."  When  this  statement  was  made  coun- 
sel for  the  plaintiff  immediately  objected,  and 
stated  that  there  was  no  such  testimony  by 
the  physician,  and  he  objected  to  any  argu- 
ment based  thereon,  and  requested  the  court 
to  reprimand  the  counsel  for  defendant  and 
to  Isstruet  the  jury  to  disregard  such  argu- 
ment; but  the  court  refused  the  request,  say* 
Ing  at  the  time  that  the  jury  would  remem- 
ber the  evidence.  Thereupon  counsel  for  de- 
fendant said  that  he  would  submit  to  the  ju- 
ry whether  or  not  there  was  such  evidence, 
and  that.  If  there  was  not  such  evidence, 
that  fact  should  count  against  him,  and  again 
asserted  that  there  was  such  evidence.  Coun- 
sel for  plaintiff  again  stated  that  there  was 
no  such  evidence,  and  asked  the  court  to 
reprimand  counsel  for  defendant,  and  asked 
that  the  stenographer's  notes  be  read  to  the 
jury;  but  the  court  refused  the  request,  and 
said  the  jury  should  determine  whether  or  not 
there  was  such  evidence  in  the  case.  In  rul- 
ing on  the  motion  for  a  new  trial  the  trial 
judge  delivered  a  written  opinion  In  which 
he  said :  "This  motion  must  be  sustained  be- 
cause of  the  error  of  counsel  for  defendant 
in  misstating  the  testimony  In  his  argument 
to  the  jury."    Then,  after  citing  and  quoting 


decisions  on  the  point,  the  trial  Judge  contin- 
ued: "The  court  likewise  erred  in  refusing 
to  reprimand  counsel  for  the  misstatement.  It 
is  due  to  the  able  counsel  for  defendant  to 
say  that  without  question  his  argument  was 
made  In  the  best  of  faith,  believing  the  facts 
were  In  evidence,  but  he  was  mistaken,  and 
the  court  was  mistaken  In  falling  to  take 
prompt  measures  to  correct  the  mistake.  Er- 
ror is  presumed  prejudicial,  and  In  a  close 
case  like  this,  where  error  has  undoubtedly 
intervened,  the  Interests  of  Justice  demand 
a  new  trial  be  had." 

1.  A  motion  for  a  new  trial  is  to  a  great  de- 
gree addressed  to  the  judicial  discretion  of 
the  trial  judge,  and  an  appellate  court  is  re- 
luctant to  interfere  with  the  exercise  of  that 
discretion.  Particularly  is  this  so  when  the 
case  turns  on  the  weight  of  the  evidence,  or 
on  the  conduct  of  the  counsel  in  the  trial. 
The  trial  court  Is  better  able  than  Is  the  ap- 
pellate court  to  estimate  the  value  of  the 
evidence  and  the  effect  on  the  jury  of  the  con- 
duct of  the  parties  during  the  trial.  There- 
fore it  has  always  been  the  rule  to  sustain 
the  action  of  the  trial  court  in  granting  a 
new  trial,  if  it  appears  that  the  court  In 
doing  so  acted  on  grounds  peculiarly  within 
the  domain  of  its  discretion,  and  the  record 
so  shows.  In  fact  the  appellate  courts  often 
express  regret  that  the  trial  courts  do  not 
more  frequently  exercise  their  power  within 
that  domain.  There  was  Just  enough  evi- 
dence in  this  case  to  render  the  misstatement 
of  the  evidence  complained  of  very  signifi- 
cant. The  plaintiff  in  her  testimony  had  said 
that  two  men  were  getting  off  the  car  at 
that  time,  one  with  a  grip  (by  wlilch  we  un- 
derstand, a  valise,  or  traveling  bag  of  some 
kind),  aiming  to  go  to  the  Union  Depot ;  that 
the  conductor  liad  told  Iiim  that  If  he  would 
hurry  he  would  catch  the  Ninth  street  car 
that  was  going  to  the  station;  and  that 
when  she  got  off  he  was  coming  on  behind 
her.  Here,  then,  we  have  a  man  with  a 
traveling  bag  in  his  hand  in  a  hurry  to  get 
off  the  car,  and  following  closely  behind  the 
plaintiff  while  she  was  on  the  platform  or  the 
step  of  the  car,  and  with  that  picture  In  the 
jury's  mind  the  counsel  states  that  the  wit- 
ness said  that  the  plaintiff  told  him  that  the 
man  with  the  grip  brushed  against  her  and  she 
fell  off.  It  was  a  critical  point  in  the  evidence, 
and  although,  when  the  counsel  for  defendant 
made  the  assertion  that  counsel  for  plaintiff 
disputed  it,  yet  it  was  reasserted,  and,  when 
the  court  was  appealed  to  to  correct  the  mis- 
take, the  court  did  not  at  that  time  feel 
justified  In  doing  so,  but  ruled  in  effect  that 
whether  the  witness  had  or  had  not  said  so 
was  a  question  which  the  Jury  should  settle 
for  themselves.  But,  when  the  motion  for 
a  new  trial  came  on  for  consideration,  the 
court  was  satisfied  that  wrong  had  been  done, 
and  that  the  ends  of  justice  called  for  a 
new  trial.  We  do  not  feel  justified  in  revers- 
ing that  ruling  of  the  trial  court  in  a  mat- 
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tK  80  peculiarly  Trlthin  Its  Judicial  dlscre- 
tloa. 

2.  The  respondent  contends  tbat  even  If 
tlte  court  erred  In  granting  a  new  trial  on 
the  ground  stated,  yet  there  were  other  er^ 
rors  wUch  justified  the  mling,  and  she 
points  out  the  giving  of  the  following  in- 
struction: "The  court  instructs  the  Jury  that 
the  plaintiff  is  a  competent  witness  in  her 
own  behalf,  and  you  must  consider  her  testi- 
mony in  making  up  your  verdict;  but  in  de- 
termining  what  weight  and  value  you  will 
give  to  ber  testimony  you  may  take  into  con- 
sideration with  all  the  other  facts  and  cir- 
cumstances in  evidence  before  you,  tbe  fact 
that  she  is  the  plaintiff  testifying  in  her  own 
behalf,  and  her  Interest  In  the  result  of  the 
suit.  Whatever  statements,  If  any,  that  she 
may  have  made  against  her  own  luterest 
must  be  regarded  as  true.  What  she  may 
say  In  her  own  favor  is  to  be  taken  as  true 
or  false,  as  you  may  believe  it  to  be  true  or 
false  when  taken  Into  consideration  with  all 
the  other  facts  and  circumstances  detailed 
In  evidence  before  you."  The  giving  of  that 
instruction  was  error.  An  instruction  In 
substantially  the  same  form  was  approved 
by  a  majority  of  this  court  In  Peary  v.  Rail- 
way, 162  Mo.  106,  62  S.  W.  452;  but  that 
case  on  that  i>olnt  has  been  practically  over- 
ruled in  Conner  r.  Railway,  181  Mo.  416,  81 
8.  W.  145,  Montgomery  v.  Railway,  181  Mo. 
477.  79  S.  W.  030,  Sbeperd  ▼.  Transit  CJo., 
189  Mo.  863,  87  S.  W.  1007,  and  Zaender  ▼. 
Transit  C!o.,  206  Mo.  445,  103  S.  W.  1006. 
The  interest  that  a  witness  has  in  the  litiga- 
tion may  be  shown  to  be  considered  by  tbe 
Jury  in  weighing  her  evidence,  but  when  that 
fact  is  shown  the  Jury  should  be  left  to  ex- 
ercise its  own  Judgment  as  to  the  weight  to 
be  given  the  testimony.  It  has  so  long  been 
tbe  practice  for  the  courts  to  instruct  tiie 
Juries  that  in  weighing  the  evidence  tbey 
shall  consider  tbe  interest,  if  any,  the  witnes- 
ses have,  and  their  demeanor  on  the  stand, 
that  no  question  is  now  raised  as  to  general 
instructions  of  that  kind,  but,  if  the  courts 
have  the  right  to  instruct  at  all  on  that  sutv 
Ject,  that  is  as  far  as  tbey  should  go,  and 
even  to  that  extent  instructions  should  not 
be  given  unless  there  Is  evidence  to  Justify 
them.  But  the  court  has  no  right  to  single 
out  a  particular  witness,  whether  she  be  a 
party  to  the  suit  or  not,  call  attention  to 
ber  Interest  as  an  inducement  liable  to  cause 
ber  to  give  false  testimony,  for  that  is  what 
the  warning  means,  and  tell  tlie  Jury  to  be 
careful  bow  tbey  give  credence  to  what  she 
may  say.  The  Jury  are  tbe  sole  Judges  of 
the  credibility  of  tbe  witnesses,  and  tbey 
know  as  well  as  the  Judges  icnow  that  in- 
terest «rften  influences  the  testimony  of  a  wit- 
ness; that,  even  when  there  is  no  Intention- 
al false  swearing,  tbe  wish  is  often  father 
to  the  thought,  and  it  sometimes  colors  mem- 
ory, l^ose  are  facts  of  common  experience. 
Tbey  inflnence  men  in  their  everyday  trans- 
actions, and  they  influence  men  in  the  Jury 


box.  It  Is  a  common-sense  proposition  con- 
cerning which  men  of  ordinary  intelligence 
need  no  instruction. 

There  is  another  error  in  this  instruction, 
to  wit,  after  singling  out  the  plaintiff  and 
cautioning  the  Jury  to  beware  of  tbe  influ- 
ence of  her  interest  on  ber  testimony,  it  tells 
them,  1b  effect,  that  every  word  she  may 
have  uttered  which  militates  against  her  in' 
terest,  whether  deliberately  or  thoughtlessly, 
solemnly  or  lightly,  Is  to  be  set  down  as 
trutb,  while  everything  she  may  have  said 
in  her  own  Interest  Is  to  be  scrutinized  with 
care.  We  do  not  mean,  of  course,  tliat  such 
was  the  language  of  tbe  Instruction,  but 
such  was  tbe  meaning  that  it  was  liable  to 
convey.  There  are  admissions  that  are  in- 
disputable, for  example,  admissions  in  tbe 
record,  and  there  are  admissions  made  with 
deliberation  and  for  a  purpose  which,  thougb 
disputable,  are  entitled  to  great  weight  as 
evidence,  and  there  are  admissions  that  fall 
from  tbe  lips  in  thoughtless  or  careless  con- 
versations that  are  entitled  to  but  little 
weight  But  this  instruction  draws  no  dis- 
tinction. 

3.  The  court  also  gave  for  tbe  defendant 
the  following  Instruction:  "Tbe  court  In- 
structs tbe  Jury  that  in  this  case  tbe  mere 
fact  that  tbe  plaintiff  was  injured  while 
alighting  from  a  car  of  a  street  railway  com- 
pany gives  ber  no  right  to  sue  and  recover 
damages  therefor  from  such  street  railway 
company.  Before  she  can  recover  in  tbis 
case,  you  must  not  only  find  that  the  defoidr 
ant  street  railway  company  was  negligent  in 
the  particular  and  specific  respects  submitted 
in  these  instructions,  but  you  must  further 
find  that  such  negligence  was  tbe  direct 
cause  of  the  injury,  and  even  then  she  can- 
not recover  in  this  case  if  she  was  negligent 
and  her  negligence  directly  contributed  to 
her  injury."  That  instruction  was  erroneous, 
because  there  was  no  evidence  at  all  tmiding 
to  show  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  She  was  either  thrown 
off  by  the  sudden  starting  of  the  car,  as  ber 
testimony  tends  to  prove,  or  else  she  got  off 
safely,  walked  to  the  sidewalk,  and  there 
tripped  and  fell,  as  the  defendant's  testimony 
tended  to  prove.  There  is  not  a  word  of  evi- 
dence tending  to  show  that  In  the  act  of  get- 
ting off  the  car  she  was  negligent. 

The  trial  court  was  right  In  granting  a 
new  trial.  Tbe  Judgment  is  affirmed.  All 
concur. 


SUUilVAN  V.  HOIiBROOK  et  al. 

(Supreme  Oonit  of  Missouri.  Divi^on  No.   1. 
April  1,  1906.) 

1.  Ooxntra— Apphllatb  Gouxis-Jimiaoionoii 
— Oasxs  Iiivoi.vino  TiTiJC  xo  Rujc  Bbxatk. 
Under  Const,  art  6,  f  12  (Ann.  St  1906, 
p.  21S),  providinfT  that  appeals  shall  lie  from 
oecisioos  of  the  St  Louis  Court  of  Appeals  to 
tbe  Supreme  Court  in  certain  cases  only,  inclad- 
ing   cases   Savolviag   title    to   real    estate,   and 
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Amendment  of  1884,  {  5  (Ann.  St.  1906,  p.  244), 
providing  that,  in  all  cases  reviewable  by  the 
Supreme  Court,  appeals  shall  lie  from  dicuit 
courts  directly  to  the  Supreme  Court,  which 
■hall  have  exclusive  jurisdiction  of  such  appeals, 
an  appeal  in  an  equity  action,  brought  in  the 
drcoit  court  to  set  aside  an  executed  Judgment 
in  partition,  and  the  deed  executed  thereunder, 
and  subsequent  conveyances,  etc  should  be 
brought  in  the  first  instance  to  the  Supreme 
■Court,  and  is  properly  certified  to  It  as  of  course, 
when  first  taken  to  the  St.  Louis  Court  of 
Appeals. 
■2.  Appbai,  —  Bbiefb  —  FoKM  —  Violation  or 

EiTLEs— ErracT. 

Rules  of  the  Supreme  Court,  rule  15  (73  S. 
W.  vi),  require  all  oriefs  to  contain,  separate 
from  the  argument  or  discmsion  of  anthoritiefl, 
«  statement,  in  numerical  order,  of  the  points 
relied  on,  together  with  a  citation  of  authorities 
under  each  point,  and  any  brief,  falling  to  com- 
ply with  this  rule,  may  be  disregarded  by  the 
court,  also  that,  in  citing  authorities,  the  names 
of  the  parties  to  any  case  dted  shall  be  given, 
as  well  as  the  number  of  the  volume  and  page. 
■Rule  16  (73  S.  W.  vl),  provides  that,  if  any  ap- 
pellant in  a  dvil  case  fails  to  comply  with  rulje 
15,  the  court  may  dismiss  the  appeal.  St.  Louis 
CJourt  of  Appeals  rules  15,  17,  19  (67  S.  W. 
ix).  are  substantially  the  same.  The  brief  of  an 
appellant  in  an  equity  case  omitted  the  names 
•of  the  parties  in  the  cases  cited  as  authority, 
■and  did  not  separate  the  legal  propositions  re- 
lied on  for  reversal  from  comments  of  counsel 
arguendo.  The  authorities  cited,  and  the  only 
legal  propositions  advanced,  were  interwoven 
with  comments  of  counsd  in  26  solid  pages  of 
printed  matter,  labeled,  by  counsel,  "Argument." 
Beld,  that  both  the  spirit  and  the  letter  of  the 
rules  of  both  courts  were  violated ;  and,  as  ap- 
pellant had  no  brief  within  the  intendment  of 
the  rules,  the  judgment  would  be  affirmed. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  IVror,  {  8101.1 

8.   JUDQMXRT— £>)UITABLE     REXIEF— DEFENSES 
— ESTOPPEI,  • 

Where  a  party  to  a  partition  suit  was  of 
age  at  the  time  of  the  partition,  and  accepted 
the  fruits  of  the  litigation  and.  enjoyed  them 
tor  years,  she  is  estopped  to  attack  the  partition 
proceedings. 

Appeal  from  Circuit  Ck>nrt,  Greene  County; 
James  T.  Neville,  Judge. 

Action  by  Kate  Hardin  Sullivan  against  M. 
Holbrook  and  others.  From  a  judgment  for 
defendants,  plaintiff  appealed  to  the  St.  Louis 
Court  of  Appeals  from  which  it  was  certified 
to  the  Supreme  Court    Affirmed. 

Charles  Sullivan,  for  appellant  V.  O.  Col- 
trane,  for  respondents. 

LAMM,  J.  On  November  12,  1903,  Mrs. 
Sullivan  lodged  a  bill  In  equity  In  the  Greene 
circuit  court  the  object  and  general  nature 
of  which  was  to  set  aside  and  vacate  (1)  an 
executed  Judgment  in  partition;  (2)  the  deed 
to  the  purchaser  (Seamans)  at  said  partition 
sale;  (S)  certain  conveyances  from  Seamans 
to  Holbrook,  and  from  Holbrook  to  Judge 
Ooode  (and  others  between  the  Jarretts  and 
Seamans)  conveying  lot  1  In  E.  T.  Robberson's 
addition  to  the  city  of  Springfield,  In  said 
cotmty;  (4)  to  declare,  establish,  and  execute 
a  trust  in  said  lot  under  the  will  of  Sue  B.  P. 
Montgomery,  tbe  maternal  ancestor  of  plain- 
tier,  who  died  testate  seised  of  said  real  es- 
tate; <5)  to  determine  abd  establish  the  rights 


of  plalntltr  under  the  will  of  her  said  mother; 
(6)  to  have  an  accounting  of  rents  and  profits; 
and  (7)  for  general  equitable  relief.  Among 
other  things.  It  was  alleged  In  tbe  bill  and 
shown  by  tbe  proofs  that  plaintiff  attained 
her  majority  on  January  9,  1894.  That  she 
was  thereafter  (in  1805)  made  a  party  defend- 
ant In  a  partition  suit  instituted  in  the 
Greene  circuit  court  having  for  Its  object  the 
partition  of  said  real  estate  among  certain 
heirs  and  tbe  grantees  of  certain  heirs  of 
said  Sue  Bl.  P.  Montgomery,  and  tbe  sale  of 
said  lot  That  proceedings  were  had  in  tliat 
case,  resulting  In  a  partition  and  sale  of  the 
lot  In  1895.  That  plaintiff  received  and  ap- 
propriated her  share  of  the  proceeds  of  that 
sale.  The  record  shows  plaintiff  executed.  In 
that  behalf,  the  following  acquittance: 

"Office  of  Sheriff  of  Greene  County,  Mo., 
February  3rd,  1896.  Received  of  F.  M.  Don- 
nell,  Sheriff  of  Greene  County,  tbe  sum  of 
two  hundred  and  twenty-eight  dollars  and 
^'/loo  dollars,  being  In  full  of  my  distribu- 
tive share  of  real  estate  sold  by  partition 
wherein  R  D.  Seamans  was  plaintiff  and 
Kate  Hardin  et  al.,  were  defendants.  $228,75. 
Kate  Hardin. 

"State  of  New  Tork,  County  of  New  York 
— ss.:  On  this  8tb  day  of  February,  1896,  be- 
fore me  personally  appeared  Kate  Hardin, 
personally  known  to  me  to  be  the  same  person 
and  acknowledged  that  she  executed  the  sig- 
nature on  the  within  receipt  for  the  purposes 
mentioned,  and  of  her  own  free  will  and  deed, 
and  that  she  signed  the  same.  Witness  my 
hand  and  seal  the  day  and  date  above  stated. 
R.  P.  Heas  (158),  Notary  Public,  New  York 
Co."    [Seal.] 

No  appeal  was  taken  from  tbe  interlocutory 
Judgment  in  partition,  and  none  from  tbe 
order  approving  the  report  of  sale.  Tbe  al- 
-legations  of  tbe  bill,  on  which  it  is  sought  to 
overturn  the  partition,  the  sale,  and  the  sun- 
dry deeds  made  in  connection  therewith,  are 
(In  substance)  fraud  in  tbe  concoction  of  tbe 
Judgment  between  defendants  Holbrook,  Sea- 
mans, and  J.  H.  Jarrett  in  divers  enumerated 
particulars.  It  Is  also  alleged  that  Judge 
Ooode,  who  subsequently  purchased  a  small 
part  of  the  lot  from  defendant  Holbrook,  had 
notice  of  the  existence  of  a  trust  created  by 
Mrs.  Montgomery's  will,  which  (it  is  said) 
was  an  impassable  barrier  In  the  road  of 
partition,  and  which  latter  was  made  In  viola- 
tion of  the  express  terms  of  the  will.  Plain- 
tiff in  this  suit  was  originally  brought  into  the 
partition  suit  as  a  party  defendant  by  construc- 
tive service,  eventually,  however,  appearing 
by  an  attorney  and  filing  answer.  There  were 
two  sales  made  under  the  judgment  In  parti- 
tion— the  first,  set  aside  for  inadequacy  In 
the  accepted  bid.  In  her  motion  filed  in  that 
case,  challenging  the  confirmation  of  the  first 
sale,  she  appeared  by  other  attorneys.  A  sec- 
ond sale  was  made  and  confirmed.  Afterwards 
she  partook  of  the  proceeds,  and  executed  the 
receipt  hereinbefore  set  fortlL    To  aroid  the 
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effect  of  that  receipt  and  these  appearances 
Bbe  alleges  not  that  she  did  not  receive  the 
money  represented  by  the  receipt,  but  that 
she  was  deceived  and  misled  in  the  premises 
in  ways  pointed  out.  She  testified  at  the  trial 
that  the  appearance  of  attorneys  on  her  be- 
half In  the  partition  proceeding  was  unauthor- 
ized by  her,  but  was  autliorized  by  her  sister, 
who  (with  her  knowledge)  assumed  to  look 
after  her  affairs.  The  chancellor  nisi  found 
In  favor  of  defendants  in  the  case  at  bar,  and 
plaintiff  appealed  to  the  St.  Louis  Court  of 
Appeals.  The  title  to  real  estate  was  plainly 
involved  (section  12,  art.  6,  Const. ;  section  5 
of  the  amendment  to  the  Constitution  in  18S4 
[Ann.  St.  1006,  pp.  218,  244]),  and  the  appeal 
should  have  been  brought  in  the  first  Instance 
to  this  court.  The  case  was  briefed  in  the  St. 
Louis  Court  of  Appeals,  and  when  reached  for 
determination  there,  was  at  once  certified 
here  as  of  course. 

1.  By  rule  15  of  the  St.  Louis  Court  of  Ap- 
peals (07  S.  W.  iz)  it  Is  provided  that  an 
appellant  shall  file  "four  copies  of  a  brief 
containing :  First.  A  clear  and  concise  state- 
ment of  the  pleadings  and  facts  shown  by  the 
record.  Second.  An  enumeration  in  numeri- 
cal order  of  the  points  or  legal  propositions 
made  or  relied  on,  accompanied  by  the  cita- 
tion of  authorities  supporting  each  proposi- 
tion. Third.  If  be  so  elects,  an  argument 
supporting  each  proposition  made  or  relied 
on."  By  rule  17  of  that  court  (67  S.  W.  Ix) 
it  is  directed  that,  in  citing  authorities  in 
support  of  any  proposition,  it  shall  be  the 
duty  of  counsel  to  give  the  names  of  the 
principal,  parties  to  any  case  cited  from  any 
report  of  adjudged  cases,  as  well  as  the  num- 
ber of  the  volume  and  the  page  where  the 
same  may  be  found.  By  rule  10  of  that  court 
(67  S.  W.  iz)  it  Is  provided  that,  in  the  dis- 
cretion of  the  court,  a  failure  to  comply  with 
rule  15  shall  result  in  a  dismissal  of  tiie  ap- 
peal or  writ  of  error,  or  the  continuing  or  re- 
setting the  cause  on  proper  terms.  By  rule 
15  of  this  court  (73  S.  W.  yl)  It  is  provided, 
inter  alia,  as  follows:  "All  briefs  ♦  •  • 
shall  contain  separate  and  apart  from  the 
argument  or  discussion  of  authorities,  a  state- 
ment, in  numerical  order,  of  the  points  re- 
lied on,  together  with  a  citation  of  authori- 
ties appropriate  under  each  point.  And  any 
brief  failing  to  comply  with  this  rule  may  be 
disregarded  by  the  court.  •  ♦  •  In  citing 
authorities,  in  support  of  any  proposition,  it 
shall  be  the  duty  of  the  counsel  to  give  the 
names  of  the  parties  to  any  case  cited  from 
any  report  of  the  adjudged  cases,  as  well  as 
the  number  of  the  volume  and  the  pages 
where  the  same  will  be  found.  •  ♦  •  "  By 
rule  16  of  this  court  (73  S.  W.  vi)  It  is  provid- 
ed that.  If  any  appellant.  In  any  civil  case, 
shall  fall  to  comply  with  rule  15,  the  court, 
when  the  cause  Is  called  for  hearing,  will  dis- 
miss the  appeal  or  writ  of  error,  or,  at  the 
option  of  the  respondent,  continue  the  cause 
at  the  cost  of  the  parties  in  default. 

Comparison  will  show  that  the  rules  of  the 


St.  Louie  Court  of  Api)eals  and  of  this  court 
are  substantial  equivalents  of  each  other  In 
the  foregoing  particulars.  The  principal  brief 
and  brief  in  reply  filed  by  appellant's  coun- 
sel violate  both  the  spirit  and  letter  of  the 
rules  of  both  courts,  in  that:  (a)  In  an  ar- 
ray of  authorities  cited  the  names  of  the  par- 
ties tn  the  cases  referred  to  are  omitted, 
whether  by  Inadvertence  or  ex  industria  does 
not  appear,  (b)  Not  only  so,  but  there  la  an 
entire  Indifference  to  the  quoted  rules  in 
those  particulars  commanding  a  separation  of 
legal  propositions  relied  on  for  reversal  from 
comments  of  counsel,  arguendo.  Indeed,  ap- 
pellant presents  no  brief  proper  at  all,  as  re- 
quired by  the  established  usages  of  both 
courts,  and  as  understood  at  the  bar.  The 
only  authorities  cited,  and  the  only  l^al 
propositions  advanced,  are  inextricably  Inter- 
woven with  the  warp  and  woof  of  a  mmiing 
fire  of  comment  of  counsel  In  26  solid  pages 
of  printed  matter,  labeled  by  learned  counsel 
himself,  "Argument"  This  matter  Is  colored 
and  heated  with  vituperative  expletives,  and 
rhetorical  flourishes,  impedimenta,  well  cal- 
culated to  divert  or  impede,  not  aid,  the  Ju- 
dicial mind  In  its  search  through  the  mass  for 
the  calm,  cold,  legal  propositions  so  ambushed 
and  hid  away.  If  learned  counsel  had  paid 
attention  to  the  rules  of  court  in  the  logical 
arrangement  and  segregation  of  bis  legal  prop- 
ositions, and  in  the  proper  citation  of  his  au- 
thorities, bis  case  would  be  In  a  shape  con- 
templated by  the  rules,  but,  as  It  is,  his  case 
Is  here  In  the  teeth  of  them.  The  rules  of 
appellate  practice  In  hand  are  simple  and 
plain.  T{|ey  fill  no  office  of  mere  red  tape, 
or  as  a  show  of  surface  routine.  To  the  con- 
trary, they  have  substance,  and  carry  on  their 
face  the  obvious  purpose  to  aid  appellate 
courts  In  getting  at  the  right  of  a  cause. 
Hence,  apparently,  they  bespeak  the  dignity 
arising  from  obedience.  If  they  are  not  to  be 
obeyed,  they  should  be  done  away  with  once 
for  all.  A  Just  rule,  fairly  Interpreted  and 
enforced,  wrongs  no  man.  Ostensibly  en- 
forced, but  not,  it  necessarily  wrongs  some  men 
viz.,  those  who  labor  to  obey  it — the  very 
ones  it  should  not  Injure.  If  the  rules  in 
question  stand  for  something  and  are  ever 
to  be  enforced,  they  should  be  put  In  motion 
In  this  case.  Accordingly,  they  will  be  ap- 
plied. We  hold,  therefore,  that  appellant  has 
no  brief  here  within  the  fair  Intendment  of 
our  rules.  And  that,  as  the  burden  was  on 
her  to  point  out  reversible  error,  and  as  she 
cast  off  that  burden,  the  Judgment  should  be 
aflirmed. 

2.  When  a  cause  In  an  appellate  court  rides 
off  on  a  question  falling  short  of  the  merits, 
it  must  needs  be  a  matter  of  solicitude.  This 
being  so,  the  ruling  we  have  Just  made  Is 
softened  to  us  by  the  fact  that  we  have 
gone  over  the  testimony  and  the  argument  of 
counsel  line  by  line,  and,  doing  the  l>e3t  we 
can,  find  no  substantial  merit  In  plaintiff's 
case.  She  was  of  age  at  the  time  of  the  parti- 
tion.   She  accepted  the  fruits  of  that  litiga- 
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tlon,  enjoying  them  for  many  years,  and  it 
la  clear  eqnitable  doctrine  that  she  thereby 
estopped  herself  to  attack  and  overthrow  the 
partition  proceedings.  So,  too,  she  failed,  to 
establish  the  fraud  alleged  in  her  bill  by 
proof  meeting  the  stringent  requirements  of 
the  law  in  setting  aside  solemn  Jadgments  and 
coDTeyances — in  details  not  necessary  to 
spread  on  our  records.  She  had  her  day  in 
court.  The  will  of  her  mother  was  there. 
The  title  of  the  parties  was  threshed  out. 
The  alleged  trust  was  necessarily  held  in 
Judgment  in  that  case.  The  complaints  she 
now  makes  should  have  been  poured  into  the 
ear  of  the  court  trying  and  determining  that 
suit  ("Interest  reipubllcse  ut  sit  flnis  litium"); 
and  therefore  the  very  Justice  of  the  ease 
comports  well  with  the  disposition  made  of 
it  because  of  the  violation  of  our  rules.  It 
becomes,  then,  a  very  good  case  to  use  to 
point  a  moral,  viz.,  that  the  rules  of  court 
are  made  to  obey,  not  to  break. 
The  judgmoit  nisi  is  affirmed.    All  concur. 


KING  V.  WABASH  R.  CO. 

(Snpreme   Court  of  Missoari,   Division  No.   1. 
April  1,  1908.) 

1.  Railboads — Pboestbian  Killed  bt  Loco- 
motive—Company's  Liability. 

If  a  pedestrian  walking  near  a  moving  loco- 
motive moved  from  a  safe  place  to  a  danxerous 
one  80  suddenly  that  his  death  could  not  have 
been  avoided  If  an  ordinance  governing  the  speed 
of  locomotives  had  been  observed,  recovery  for 
his  death  may  not  be  bad  merely  because  the 
ordinance  was  violated. 

[E^  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1319.] 

2.  Tbiai.  —  Submission  of  Issues— Counteb- 
TAiLiRO  Testimony. 

l%at  there  is  countervailing  testimony  does 
not  defeat  a  party's  right  to  have  his  theory 
as  shown  by  tibe  testimony  properly  submitted 
to  the  jury. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  47a] 

B.  Neolioehcb— Discovered  Peril— Cortbib- 

tJTOBY    NEOLIGENCB— ElTECT. 

Contributory  n^Iigence  does  not  bar  re- 
covery for  personal  injury  where  the  negligent 
person  finds  the  injured  one  io  a  place  of  dan- 
ger, or  by  the  exercise  of  ordinary  care  could 
so  find  him  in  time  to  prevent  the  injury  by 
nsins  ordinary  care. 

[E^.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  {  115.] 

4.  RAn.BOADS— Pkdestbian  Killed  by  Loco- 

MOnVB— ElVIDENCK— ADMISSI  BILITY. 

Though  the  speed  of  a  locomotive  when  it 
struck  decedent  could  not  be  shown  alone  by 
the  testimony  of  the  persons  who  saw  it  moving 
after  the  accident,  snch  testimon.v  was  made  ad- 
missible by  testimony  that  a  uniform  speed  was 
maintained  from  where  the  locomotive  appeared 
to  the  point  where  the  witnesses  saw  it. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty :  J.  W.  Alexander,  Judge. 

Action  for  wrongful  death  by  Cora  A. 
King  against  the  Wabash  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 


J.  L.  Miuuis  and  Frank  P.  Sebree,  for.apr 
pellant.  Henry  L.  £ads,  E.  M.  Harber,  and 
A.  G.  Knight,  for  respondent 

GRAVES,  J.  Plaintiff  for  a  short  while- 
seven  months — was  the  widow  of  one  S.  J. 
R.  Turner,  who  was  killed  by  one  of  the  de- 
fendant's engines.  After  the  Institution  of 
this  suit,  but  prior  to  the  trial,  she  married 
one  King.  She  had  judgment  below  for  the 
statutory  penalty  of  $5,000,  and  defendant  ap- 
pealed. The  death  of  said  Turner  occurred 
within  the  corporate  limits  of  Pattonsburg, 
Mo.  Plaintiff  pleads  that  there  was,  at  the 
point  where  the  accident  occurred,  a  continu- 
ous user  of  defendant's  right  of  way  and 
tracks  by  pedestrians,  of  which  said  user  th^ 
defendant  bad  full  knowledge,  and  this  the 
evidence  tended  to  prove.  The  petition  fur- 
ther pleads  an  ordinance  of  the  city  to  this 
effect. 

"See.  1.  It  shall  not  be  lawful,  within  the 
limits  of  the  city  of  Elm  Flat,  for  any  car, 
cars  or  locomotives  propelled  by  steam  power, 
to  run  at  a  rate  of  speed  exceeding  six  miles 
per  hour. 

"Sec.  2.  It  shall  not  be  lawful,  within  the 
limits  of  the  city  of  Elm  Flat,  for  any  car, 
cars  or  locomotives  propelled  by  steam  pow- 
er, to  obstruct  any  street  crossing  by  standing 
thereon  for  longer  than  ten  minutes.  And 
when  moving,  the  bell  of  the  engine  shall  be 
constantly  sounded  within  said  limits,  and 
if  any  freight  car,  cars  or  locomotives  pro- 
pelled by  steam  power,  be  backing  within 
said  limits,  a  man  shall  be  stationed  at  the 
top  of  the  car  at  the  end  fartherest  from  the 
engine  to  give  danger  signals.  No  freight 
train  shall  at  any  time  be  moved  within  the 
city  limits  without  it  be  well  manned  with 
experienced  brakemen  at  their  posts,  who 
shall  be  so  stationed  as  to  see  the  danger 
signals  and  hear  the  signals  from  the  en- 
gine. The  steam  whistle  of  danger  shall,  in 
no  case,  be  sounded  in  giving  the  usual  signal 
for  running  trains." 

It  was  shown  that  the  city  of  Elm  Flat  by 
proper  steps  became  Pattonsburg.  It  was 
claimed  that  deceased  met  his  death  by  a 
backing  engine  which  was  run  at  a  rate  of 
speed  in  excess  of  the  speed  limit,  and  said 
train  was  run  without  ringing  the  bell  and 
without  being  manned  as  required  by  the  or- 
dinance, and  without  having  a  man  stationed 
on  the  car  "fartherest  from  the  engine  to 
give  danger  signals."  The  accident  occurred 
about  3  o'clock  in  the  afternoon.  Deceased 
who  lived  north  and  east  of  the  city  was 
coming  to  town  to  make  some  purchases, 
among  other  things,  some  coal  oil.  For  this 
oil  he  had  a  half  gallon  bottle  which  he  was 
carrying  in  bis  hand.  We  mention  this  now 
for  it  becomes  material  later.  In  Pattons- 
burg, the  main  track  of  defendant's  railway 
runs  east  and  west  There  were  two  sides  or 
switch  tracks,  one  to  the  north  and  one  to 
the  south  of  this  main  track  and  parallel 
therewith.    The  train  in  question  had  arriv- 
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ed  from  the  west  On  the  north  switch  track 
were  the  stock  yards  or  stock  pens.  The 
switch  stand  or  connection  of  this  south 
switch  track  with  the  main  track  was  some 
600  feet  east  of  the  depot,  and  that  of  the 
north  switch  track  some  450  feet  east  of  the 
depot  which  would  make  the  connection  of  the 
north  switch  track  with  the  main  line  spme 
60  feet  west  of  the  connection  of  the  south 
switch  track  with  the  main  line.  Such  was 
the  situation  to  the  east  of  the  depot,  and 
this  Is  the  only  situation  material  to  the  is- 
sues of  this  case.  It  was  in  this  ▼Iclnity 
that  the  evidence  tended  to  show  a  continu- 
ous user  over  and  across  the  tracks  of  de- 
fendant, by  pedestrians.  The  main  portion 
of  the  town  was  to  the  south  of  these  tracks, 
hut  there  were  some  residences  on  the  north 
Aide  thereof  and  those  residents  as  well  as 
people  from  the  county  continuously  crossed 
these  tracks.  At  one  of  the  footpaths  across 
them  they  had  even  constructed  and  main- 
tained a  footbridge  across  the  barrow  pit 
When  this  freight  train  came  in  from  the 
west,  the  engine  was  cut  loose  from  the  train, 
and  was  run  down  to  the  east  of  the  switch 
fitand  for  the  north  switch  track  for  the 
purpose  of  backing  In  upon  this  north  track 
to  get  a  car  at  the  stock  yards,  which  yards 
were  to  the  west  of  and  near  the  depot 
Whilst  this  engine  was  standing  there,  with 
the  switchman  at  the  switch  stand,  the  de- 
ceased came  up  and  passed  along  the  south 
side  of  the  engine,  and  passing  In  front  or 
to  the  west  of  the  tender  went  on  across  the 
tracks  north.  As  he  did  so  the  switchman 
called  to  him  to  look  out  for  the  engine.  The 
train  crew  claimed  to  have  seen  him  no  more. 
There  were  two  eyewitnesses  to  the  accident ; 
that  is,  there  were  but  two  who  saw  the 
«nglne  strike  deceased.  Their  exact  testi- 
mony becomes  Important 

Mrs.  Phoebe  Jane  Miller,  who  lived  in  one 
of  the.  houses  to  the  north  of  the  railroad 
tracks,  and  who  observed  deceased  as  be 
passed  by  the  tender  of  the  engine,  and  also 
observed  the  brakeman  setting  the  switch, 
«aid:  "Q.  When  he  walked  across  the  track 
and  gave  this  signal,  where  was  Mr.  Turner? 
A.  He  was  coming  across  here.  Q.  He  was 
«omtaig  across?  A.  He  was  coming  across  to 
get  on  the  north  side  of  the  railroad,  Just  as 
fast  as  be  could  walk.  Q.  And  they  passed 
one  another  pretty  close  together?  A.  Yes, 
sir;  the  man  that  turned  the  switch  went 
behind  Mr.  Turner,  and  he  Just  come  on 
and  got  across.  Q.  Did  you  see  Mr.  Turner 
t>efore  he  started  across  the  track?  A.  No; 
be  walked  down,  was  going  towards  town, 
and  seen  the  train  was  going  to  start  out 
pretty  soon,  and  he  come  across  over  here 
on  the  north  side.  Q.  You  did  not  answer 
my  question,  you  did  not  understand  me; 
I  want  to  get  the  point  that  Mr.  Turner 
-was  when  yon  first  saw  htm?  A.  He  was 
right  over,  opposite  of  the  engine,  coming  on, 
fis  I  tell  you.  Q.  He  come  right  by  that  «- 
«lne?    A.  Yea,  sir;  when  it  was  standing  still. 


Q.  And  he  come  up  thore,  and  he  and  the 
brakeman  met  one  another  about  the  time  tlie 
engineer  or  the  brakeman  gave  the  signal  to 
the  engineer?  A.  Yes,  sir.  Q.  lir.  Torser 
was  across  the  track?  A.  Yes,  sir.  Q.  Got 
clear  across?  A.  Yea,  sir.  Q.  Walking  along 
the  side  of  the  track?  A.  Yes,  sir.  Q.  West 
of  this  switch  post?  A.  Five  or  six  st^^. 
Q.  And  at  that  point  the  engine  was  moving 
back,  the  tender?  A.  Yes,  sir.  Q.  And  what 
part  now  struck  him?  A.  I  did  not  see  any- 
thing strike  him  at  all,  only  it  just  looked  like 
he  was  kind  of  daunted  or  something,  and 
started  to  fall,  and  this  big. wheel  catched  him, 
as  I  say,  right  across  his  bowels,  turned  him 
heels  over  head,  till  It  dragged  him  over  and 
throwed  him  down,  and  killed  him.  Q.  Yon 
know  this  drive  rod  between  the  big  wheds? 
A.  Yes,  sir.  Q.  Was  it  ttiat  that  seemed  to 
get  hold  of  bim?  A.  It  was  the  one  rigbt  in 
the  middle  of  the  big  wheel.  Q.  His  l)ody 
was  on  the  outside  of  the  big  wheel  while  it 
was  turning  over?  A.  Yea,  sir.  Q.  And  the 
tender  had  passed  clear  by  him?  A.  Yea, 
sir.  Q.  At  the  time  you  saw  this  wheel  catch 
hold  of  him?  A.  Yes,  sir;  the  tender  bad 
passed  him.  Q.  The  tender  had  passed  clear 
by  him?  A.  Yes,  sir.  Q.  Did  you  notice  how 
many  of  those  big  wheels  there  was  on  the 
engine?  A.  I  don't  hardly  recollect  Q.  Was 
there  two  or  three?  A.  I  don't  recollect;  I 
believe  two.  Q.  Was  it  the  one  next  to  the 
tender  or  the  one  back  of  that  that  had  a 
hold  of  him?  A.  The  one  that  was  next  to 
the  tender.  Q.  You  said  somethhig  about  bis 
having  a  bottle  on  his,  arm?  A.  Yes,  air.  Q. 
Which  arm  was  that  bottle  on?  A.  He  bad 
it  In  this  hand.  Q.  In  his  left  hand?  A.  Yea, 
sir.  Q.  And  be  was  going  west?  A.  And  I 
think  he  had  the  rope  round  his  wrist  Q. 
You  think  the  rope  was  round  his  wrist?  A. 
Yes,  sir.  Q.  Don't  you  think  that  drive  rod 
or  that  wheel  caught  that  bottle^  as  be  was 
walking  along  and  that  la  what  turned  bim 
round?  A.  Yes,  sir;  I  think  that  is  kind 
of  what  daunted  bim,  and  catched  him.  Q. 
You  think  that  also  caught  that  bottle  and 
rope  round  his  hand?  A.  Yes,  sir.  Q.  And 
wound  him  up  In  it?  A.  Yes,  sir;  wound 
him  up  and  took  him  right  on.  Q.  That  la 
your  Idea  of  how  the  accident  happened?  A. 
Yes,  air." 

Powdl  Royston,  another  witness,  among 
other  things  said:  "Q.  Mr.  Royston,  this  ac- 
cident,'resulting  in  the  death  of  Mr.  Turner, 
state  what  you  know  and  saw  of  that?  A. 
Well,  on  the  17th  of  August  last  about  three 
o'clock  It  was,  I  believe  I  seen  Mr.  Turner 
coming  down  the  railroad  track  from  the  east 
First  saw  him  close  to  the  car  house,  where 
the  sectionmen  put  their  tools  and  the  like. 
At  this  time  there  was  a  train  in  on  the  main 
track,  and  Mr.  Turner  was  coming  down  west, 
and  the  engine  had  got  loose  from  the  train, 
and  coming  up  on  the  main  line  and  back  on 
the  aide  track  with  a  car  of  stock.  Mr.  Turn- 
er was  walking  along  when  I  first  saw  him  on 
the  south  side  of  the  road,  aa  well  aa  I  could 
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discern  It.  I  was  laying  In  hammock  across 
from  tbe  railroad,  and  Juat  as  tbe  engine  went 
past.  It  seemed  like  he  come  across  on  the 
north  side  of  the  road,  just  opposite  the  other 
side  of  where  the  switch  was  open,  as  well 
as  I  could  tell,  and  he  was  walking  along 
there,  and  the  brakeman  opened  the  switch, 
and  the  engine  come  along  back,  and  Mr. 
Turner  was  walking  west  on  tbe  north  side 
«f  the  track,  and  seemed  like  when  the  engine 
ran  about  the  length  of  two  rails,  probably 
more,  seemed  like  Mr.  Turner  made  a  step 
kind  of  over  towards  the  track,  or  stumbled 
over  or  kind  of  stepped  over,  as  he  stepped 
OTor,  seemed  like  the  tender  catched  him  and 
knocked  him  down;  that  was  about  one  rail 
west  of  the  high  switch,  and  It  kind  of  picked 
him  up,  it  seemed  like,  and  dragged  him 
along.  There  was  blood  about  six  foot  from 
the  east  rail,  on  the  rail.  It  dragged  him 
along  till  It  got  all  the  length  of  two  rails; 
and  his  foot  sunk  down  into  the  guard  rail, 
and  It  catched  there.  He  laid  right  back  from 
the  track  with  this  leg  mangled  up  here;  run 
In  here  and  cut  here  till  you  could  see  his 
liver.  I  ran  to  him,  and  he  raised  his  arm  up 
after  I  got  to  him.  Q.  Did  you  see  anything 
about  a  bottle  there?  A.  Yes,  sir,  he  had  a 
glass  bottle,  carrying  along  with  him;  that 
bottle  was  broke  where  the  first  blood  was  put 
on  the  rail." 

In  opposition  to  this  testimony  Leslie  Pell, 
a  witness,  said:  "Q.  Going  east?  A.  Well, 
I  was  not  going  when  the  train  hit  him,  I 
was  standing  still  when  the  train  hit  him, 
watching  the  train.  Q.  Standing  still  watch- 
ins  the  train  when  it  hit  him?  A.  Yes,  sir. 
Q.  And  you  did  not  see  it  hit  him?  A.  No,  sir. 
Q.  Bow  far  was  you  standing  from  the  track? 
A.  I  was  standing  right  against  the  track. 
Q.  Right  against  the  track?  A.  Y^,  sir. 
Q.  On  the  north  side?  A.  Yes,  sir.  Q.  And 
looking  right  at  the  train?  A.  Yes,  sir.  By 
tbe  Court :  Do  you  mean  the  train  or  engine? 
A.  The  engine.  Q.  Looking  right  at  it?  A. 
Yes,  sir.  Q.  And  never  saw  It  hit  him?  A. 
No,  sir.  Q.  Had  you  seen  him  at  all?  A. 
Yes,  sir.  Q.  Where?  A.  Walking  down  the 
track  towards  the  town.  Q.  Walking  down 
the  track  towards  the  town?  A.  Yes,  sir.  Q. 
And  still  you  never  saw  the  engine  hit  blm? 
A..  No,  sir.  Q.  Whereabouts  did  he  cross  the 
track?  A.  He  did  not  cross  it,  be  was  walk- 
ing down  the  track.  Q.  Whereabouts  was  he 
walking  down  the  track?  A.  He  was  walk- 
ing In  the  main  track  till  be  come  to  the 
switch  and  turned  off  on  the  switch." 

The  brakeman  testified,  among  other  things, 
as  follows:  "Q.  And  from  tbe  time  Mr.  Tam- 
er crossed  the  track,  where  he  went  you  don't 
know?  A.  No.  Q.  You  never  saw  him,  nor 
did  yoa  look  for  him  any  more,  till  they  stop- 
ped yon,  and  you  learned  he  had  been  run 
over  and  killed.  A  I  did  not  Q.  Where 
was  bis  body  run  over;  at  what  part  of  his 
body?  A.  The  left  part— the  left  leg  and 
the  main  part  of  his  trunk;  left  side  and 
left  arm  was  severed.  Q.  Did  yon  look  to 
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see  where  the  blood  was;  was  it  on  the 
wheels  of  your  tender?  A.  Yes,  sir.  Q. 
Where  waa  it;  which  wheel?  A.  On  the 
tank  wheels;  the  two  rear  tank  wheels,  on 
the  north  side  of  the  tank.  Q.  It  was  on  the 
first  wheel  going  west?  A.  Yes,  sir.  Q.  That 
is  where  tbe  blood  was?  A.  Ttie  north  side 
of  the  tank.  Q.  And  on  the  first  wheels  of 
the  tank  going  west?  A.  Yes,  sir.  Q.  That 
is  what  had  run  over  bis  l>ody?  A.  I  suppose 
it  was.  Q.  You  could  see  the  blood  along 
there?  A.  Yes,  sir.  Q.  And  you  did  observe 
it  both  on  the  track  and  this  wheel  ?  A  I  did 
not  look  at  the  track ;  I  looked  at  the  engine. 
Q.  And  there  It  was  on  the  tender  and 
wheels?  A  On  the  tender  and  wheels;  yes, 
sir."  There  was  also  some  evidence  of  a 
part  of  this  broken  coal  oil  bottle  being  found 
between  the  rails  of  the  track.  Complaint  Is 
made  by  tbe  defendant  as  to  certain  evidence 
admitted  over  Its  protest,  as  well  as  to  cer- 
tain Instructions  given  and  refused  by  the 
court  With  the  view  we  have  of  the  law  of 
the  case  a  more  complete  statement  is  not 
required.  The  complaints  above  will  be  noted 
in  tbe  course  of  the  opinion. 

1.  The  defendant  complains  of  tbe  action 
of  the  trial  court  in  refusing  to  give  its  in- 
structions numbered  3  and  4.  These  instruc- 
tions read:  "3.  The  court  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  deceased.  Turner,  was  walking  north  of 
the  north  side  track,  and  that  the  tender 
had  passed  him,  and  that  as  the  engine  was 
passing  him  he  moved  closer  to  the  engine 
and  was  thereby  struck  by  the  wheels  of 
the  engine  and  was  killed,  then  hla  death  was 
due  to  his  own  carelessness,  and  the  plain- 
tiff, Mrs.  Cora  King,  is  not  entitled  to  re- 
cover in  this  action,  and  your  verdict  must 
be  for  the  defendant  4.  The  jury  are  in- 
structed that  if  they  believe  from  the  evi- 
dence that  the  deceased  was  walking  north 
of  the  north  side  track,  and  as  the  tender  ap- 
proached near  him  he  stepped  in  front  of  the 
tender  and  was  Immediately  struck  by  it  and 
killed,  then  his  death  waa  due  to  his  own  neg- 
ligence, and  the  plaintifC,  Mrs.  King,  is  not 
entitled  to  recover  in  this  case,  and  you  will 
find  a  verdict  for  the  defendant." 

To  our  mind  this  complaint  Is  a  Just  one. 
If  tbe  deceased  was  In  a  place  of  safety,  and 
placed  himself,  by  inadvertence  or  otherwise, 
immediately  in  front  of  a  moving  train  or 
engine,  and  was  thereby  injured,  the  defend- 
ant is  not  liable.  In  other  words,  if  the  con- 
duct of  deceased,  in  a  place  of  safety,  was 
such  that  he  put  himself  so  suddenly  In  a 
place  of  danger,  that  the  accident  could  not 
have  been  avoided,  even  if  the  defendant  had 
complied  with  the  ordinance  In  the  strictest 
terms,  then  the  plaintlfC  cannot  recover  on 
the  bald  proposition  that  the  defendant  had 
not  complied  with  the  ordinance.  In  such 
case  the  failure  to  comply  with  the  ordinance 
would  not  be  the  proximate  cause  of  the  In- 
Jury.    The  cause  of  the  injury  would  be  the 
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inadvertent  act  of  deceased  In  taking  the  step 
from  a  place  of  safety  to  one  of  danger.  The 
evidence  tends  to  show  that  this  change  was 
but  the  work  of  an  Instant,  thereby  furnish- 
ing no  time  for  warning.  Krels  v.  Mo.  Pac. 
Ry.,  148  Mo.,  loc.  dt.  328,  49  8.  W.  877,  and 
cases  cited.  The  testimony  of  the  two  eye- 
witnesses would  fully  authorize  these  two 
instructions.  The  fact  that  there  might  have 
been  countervailing  testimony  does  not  de- 
stroy the  right  of  the  defendant  to  have  the 
theory  of  the  case,  ta  shown  by  this  testi- 
mony, properly  submitted  to  the  jury.  Whilst 
the  violation  of  a  city  ordinance  is  denom- 
inated negligence  per  se,  and  if  no  other  facts 
appear  to  show  that  the  Injury  was  occasioned 
than  by  such  negligence,  a  plaintiff  would 
be  entitled  to  recover,  yet  where  the  evidence 
of  the  eyewitnesses  tend  to  show  that  the 
violation  of  the  ordinance  was  not  the  prox- 
imate cause  of  the  Injury,  then  a  difTerent 
proposition  is  presented.  Because  an  ordi- 
nance has  been  violated  does  not  authorize 
a  recovery,  where  a  person  was  Injured  by 
acts  of  his  own,  which  if  known,  could  not 
have  been  prevented  by  the  defendant,  had 
It  complied  with  the  ordinance.  Under  the 
testimony  of  these  two  witnesses  had  there 
been  a  dozen  men  on  this  tender  to  warn 
plaintiff,  there  would  have  been  no  interim  in 
which  to  make  such  warning  effective.  Un- 
der their  testimony  the  transit  from  a  place 
of  safety  to  a  place  of  danger  was  accom- 
plished by  a  single  step — the  act  of  a  moment. 
This  act  was  that  of  the  deceased.  He  being 
in  a  place  of  safety,  to  the  north  of  the  track, 
even  if  the  servants  of  defendant  had  been 
placed  as  the  ordinance  required,  they  would 
not  have  been  required  to  give  warning  until 
be  put  himself  In  a  place  of  danger,  and  there 
would  have  been  no  negligence  unless  there 
was  time  and  opportunity  to  make  the  warn- 
ing of  some  avail,  and  such  servants  with 
such  time  and  opportunity  failed  to  give  It 
Nor  is  the  defendant  any  the  more  liable 
because  of  the  absence  of  its  servants,  unless 
by  their  presence,  and  a  strict  compliance 
with  the  ordinance  duty,  the  injury  could 
have  been  averted.  Then  and  only  then  would 
the  conduct  of  defendant  have  become  the 
proximate  cause  of  the  Injury.  These  two 
instructions  properly  presented  a  vital  Issue 
in  this  case.  The  one  was  based  upon  the 
testimony  of  one  eyewitness  and  the  other 
upon  the  testimony  of  another.  Regardless 
of  all  other  facts  in  the  case,  the  defendant 
bad  the  right  to  have  this  theory  of  the  case 
submitted,  and  the  refusal  of  these  instruc- 
tions was  error. 

2.  Complaints  are  urged  against  the  several 
instructions  given  for  plaintiff.  In  so  far  as 
these-  instructions  overlook  and  fail  to  rec- 
ognize the  doctrines  hereinabove  announced 
they  are  in  error.  Specific  mention  of  each 
of  them  would  be  superfluous.  And  in  so 
far  as  they  utterly  Ignore  the  question  of 
contributory  negligence,  if  they  do  so  Ignore 


It,  they  are  In  error.  The  humanitarian  doc- 
trine, recognized  by  this  court,  as  elsewhere, 
contemplates  that  contributory  negligence  Is 
no  bar  to  an  action  where  the  party  injured  Is 
found  in  a  place  of  danger,  or  by  the  exercise 
of  ordinary  care  could  have  been  found  in  a 
place  of  danger,  In  time  to  have  prevented 
the  accident  and  Injury  by  the  use  of  ordi- 
nary care.  But  where  the  facts  of  the  case 
do  not  bring  It  within  that  rule,  the  doctrine 
of  contributory  negligence  Is  not  further  dis- 
turbed. What  we  have  said  In  the  preceding 
paragraph  will  enable  the  plaintiff  to  properly 
redraft  her  instructions. 

3.  It  is  urged,  and  with  much  force,  that  a 
demurrer  to  the  testimony  should  have  been 
sustained.  It  Is  urged  that  deceased  was 
notified  by  the  brakeman,  whilst  the  brake- 
man  was  at  the  switch  stand,  to  look  out  for 
the  engine;  that  with  this  notice  be  deliber- 
ately walked  up  the  north  switch  track  and 
was  injured,  then  he  cannot  recover.  There 
is  much  force  in  the  contention.  Porter  v. 
Railway  Co.,  199  Mo.  82,  97  S.  W.  880.  It 
should  be  remembered  that  the  engine  was  on 
the  main  track  when  this  warning  was  given. 
But  as  we  see  this  case  there  Is  slight  evi- 
dence that  deceased  was  in  the  track  when 
he  was  struck,  1.  e.,  the  evidence  of  Pell, 
supra,  and  the  fact  that  glass  was  found  be- 
tween the  rails.  Also  the  evidence  of  the 
brakeman  as  to  blood  on  the  north  wheel  of 
the  tender,  and  the  front  wheel  going  west. 
This  testimony  and  these  circumstances  are 
extremely  weak,  in  the  face  of  the  testimony 
of  the  two  eyewitnesses  who  saw  the  accident. 
It  is  hardly  such  testimony  as  would  au- 
thorize the  submission  of  the  case  to  the  jnry. 
Pell  is  not  as  definite  as  he  might  be  as  to 
the  location  of  the  deceased.  The  case  seems 
to  have  been  tried  below,  judging  from  the  In- 
structions given  and  refused,  on  the  theory 
that  the  mere  failure  of  defendant  to  comply 
with  an  ordinance  made  put  a  case  for  the 
plaintiff.  This  theory  was  wrong,  and  what 
might  be  shown  upon  a  retrial,  when  tried 
upon  a  proper  theory  we  cannot  surmise.  As 
lawyers,  we  all  know  that  when  a  trial  court 
takes  a  certain  theory  of  a  case,  pertinent 
evidence  Is  ofttlmes  omitted.  Such  may  bave 
been  the  circumstances  of  this  case.  If  coun- 
sel and  court  bad  been  trying  this  case  upon 
the  proper  theory,  and  the  record  before  us 
was  the  result,  we  would  promptly  say  that 
the  demurrer  to  the  evidence  should  have 
been  sustained.  However,  we  are  not  satis- 
fled  to  reverse  this  case  absolutely,  for  the 
reason  that  when  tried  upon  the  proper  the- 
ory the  evidence  may  be  more  fully  developed. 
This  we  leave  to  the  trial  court  If  nothing 
very  much  more  tangible  appears  than  In 
this  record,  the  case  shojuld  not  be  submit- 
ted to  the  jury. 

4.  We  are  not  impressed  with  the  objection 
urged  as  to  the  testimony  of  the  witnesses 
as  to  the  rate  of  speed  the  engine  was  be- 
ing run.  It  Is  true  that  the  witnesses  did  not 
see  the  engine  at  the  time  and  place  of  the 
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accident,  but  saw  tt  at  a  point  farther  west 
upon  the  same  trip.  This  alone  woold  have 
been  insufficient.  But  the  testimony  of  the 
brakeman  was  to  the  effect  that  It  bad  the 
same  rate  of  speed  throughout  tbe  trip  from 
the  switch  stand  to  the  stock  yards,  which 
taken  with  the  other  testimony  renders  the 
latter  competent.  The  two  must  be  and  were 
no  doubt  considered  together.  We  say  this 
much  in  view  of  the  fact  that  the  case  must 
be  retried. 

For  tbe  reasons  aforesaid,  this  cause  Is  re- 
versed and  remanded,  to  be  tried  in  accord- 
ance with  tbe  views  herein  expressed. 

LAMM,  J.,  concurs  in  tota  VALLIANT. 
P.  J.,  and  WOODSON,  J.,  concur  in  the  re- 
ttult,  and  all  of  the  opinion  except  tbat  por- 
tion of  paragraph  three  which  comments  up- 
on the  sufficiency  of  the  evidence  In  the  pre- 
Hent  record  to  authorize  the  submission  of 
the  case  to  the  Jury.  They  are  of  opinion 
that  the  evidence  in  the  present  record  was 
sufficient  to  authorize  the  trial  court  to  sub- 
mit the  case  to  the  jury  upon  proper  Instruc- 
tions. 


STATE  ex  rel.  ATTORNEY  GENERAL  y. 
KANSAS  CITY  LIVE  STOCK  EX- 
CHANGE et  al. 

(Supreme  Court   of  MIssonri.   Division   No.   1. 
April  1,  1908.) 

1.  MoROPOUES  — Restraint  of  Trade  — Re- 

STBICTION  OF  COHPETITION— BOYCOTTING. 

Two  Tolnntanr  associations,  known  as  the 
Kansas  City  Live  Stock  Exchange  and  the  Trad- 
ers' Live  Stock  Exchange,  were  engaged  in  the 
live  stock  business  in  Kansas  City.  The  Kansas 
City  Exchange  was  chiefly  engaged,  as  commis- 
sioo  merchants,  to  receive  shipments  of  stock 
consigned  to  tbem  for  sale,  while  tbe  Traders' 
Exchange  consisted  of  buyers  and  speculators  in 
live  stock ;  the  members  of  the  two  exchanges  do- 
ing a  large  business  with  each  other  and  together 
handling  practically  all  tbe  live  stock  business 
in  that  market  A  comnlaint,  charging  that 
such  exchanges  had  combined  in  restraint  of 
trade,  alleged  that  the  Traders'  Exchange  had 
taken  such  action  as  tended  to  exclude  all  per- 
Kons  from  buying  and  selling  live  stock  coming 
to  that  marltet,  except  members  of  that  ex- 
change, and  to  limit  competition  to  those  mem- 
bers ;  bat  there  was  no  allegation  that  the  mem- 
bers of  the  Kansas  City  Exchange  had  done  any- 
thing, or  proposed  to  do  anything,  to  exclude  oth- 
ers who  might  desire  to  do  business  with  tbem, 
or  to  limit  competition,  except  that  the  memt>ers 
of  tbe  Traders  Exchange  had  so  boycotted,  or 
threatened  to  boycott,  the  members  of  the  Kan- 
sas City  Exchange  that,  if  they  did  any  live 
Ktuck  business  with  any  persons  not  members  of 
the  Traders'  Exchange,  no  further  business 
would  be  done  with  them,  by  the  members  of 
Kudh  exchange,  for  that  reason  alone.  Held, 
that  the  petition  did  not  state  a  cause  of  action 
against  the  members  of  the  Kansas  City  Ex- 
change, since  an  Injunction  against  tbe  members 
of  the  leaders'  Exchange  from  boycotting  the 
members  of  the  Kansas  City  Eixcliange  would 
afford  complete  relief. 

2.  ASSOCIATIORS— ACTIOII  AGAINST  MEMBERS— 
DESiaitATION. 

Where  the  individuals  and  corporations  com- 
posing an  exchange,  which  was  a  mere  voluntary 
association,  were  defendants  in  a  suit  to  restrain 


certain  acts  in  alleged  restraint  of  trade,  the 
fact  that  defendants  were  referred  to  by  their 
association  name,  to  distinguish  them  in  their 
associated  capacity,  was  not  objectionable  as  an 
attempt  to  sue  a  nonlegal  entity. 

3.  Partnership — Voluntart  Association. 

An  association  of  persons  and  corporations, 
engaged  in  the  live  stock  business,  in  a  certain 
market,  for  their  mutual  benefit,  not  constitut- 
ing a  combination  of  skill  and  capital  in  a  defi- 
nite business  for  mutual  profit,  no  one  of  the 
members  being  authorized  to  contract  for  all, 
was  not  a  partnership. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partnership,  88  15-28.1 

4.  Monopolies— Combination   of  Traders— 
aoreement^pkestjmmon. 

Where  a  large  body  of  persons  and  cor- 
porations, engaged  in  the  live  stock  business  in 
a  certain  market,  combined  for  a  particular 
purpose,  and  agreed  l>etween  themselves  eacb 
to  adopt  a  uniform  coarse  of  conduct  which. 
if  pursued  by  a  large  number,  would  result  to 
the  prejudice  of  others,  and  the  members  of  such 
association,  though  acting  separately  in  each 
transaction,  pursued  the  course  of  conduct 
agreed  on,  it  would  be  presumed  that  the  acts 
performed  were  the  result  of  the  agreement ;  and 
hence  all  who  entered  into  the  combination  as 
instigatots,  aiders,  and  abettors  would  be  held 
liable,  not  only  for  his  own  acts,  but  for  those 
of   the  other  co-conspirators. 

5.  Same— Accomplishment  of  Conspiracy. 

Under  Rev.  St.  1899,  g|  8978.  8979  (Ann. 
St.  1906,  pp.  4157,  4158),  forbidding  combina- 
tions and  acts  in  restraint  of  trade,  a  combina- 
tion or  agreement  which  results  in  restraint  of 
trade  is  illegal,  whether  the  result  is  accomplisb- 
ed  by  the  acts  of  each  individual,  acting  on  his 
own  account,  in  doing  as  he  has  agreed  to  do, 
or  by  the  joint  action  of  all  parties  to  tbe  com- 
bination. 

6.  Same  —  Nature  of  Combination— Acts  of 
Members— Petition. 

Certain  persons  and  corporations  dealing  in 
live  stock  in  Kansas  City  formed  a  voluntary 
association,  to  promote  and  protect  all  interests 
connected  with  the  buying  and  selling  of  live 
stock  at  the  Kansas  City  Stockyards,  etc.,  and 
to  prescribe  rules  to  that  end.  The  rules  for- 
bade members  dealing  with  any  yard  traders, 
except  themselves,  or  with  any  person  or  con- 
cern who  did  so.  Membership  in  the  exchange 
could  only  be  obtained  on  payment  of  $1,000,  for 
which  a  transferable  certificate  was  issued,  and 
no  yard  trader  not  a  member  of  the  occhange 
could  be  recognized  thereby.  Other  roles  de- 
clared that  where  two  or  more  parties  traded 
together  as  partners,  they  should  each  and  all 
be  members  of  the  exchange,  and  that  no  mem- 
ber should  employ  any  person  to  buy  or  sell 
cattle  unless  such  person  held  a  certificate  of 
membership.  A  petition  against  the  members  of 
such  association  for  alleged  restraint  of  trade 
charged  tbat,  in  conformity  to  the  rules  of  the 
exchange,  its  members  refused  to  have  any  deal- 
ings with  persons  or  corporations  not  members, 
because  they  were  not  members,  and  that  by 
threats  to  boycott  they  had  so  intimidated  tbe 
members  of  another  exchange  that  they  would 
not  buy  from  or  sell  to  persons  or  corporations 
not  members  of  such  exchange,  a  number  of  spe- 
cific transactions  t>eing  alleged  in  which  the 
exchange,  by  boycotting,  and  threats  to  l>oycott, 
intimidated  other  live  stock  dealers  from  trad- 
ing with  persons  and  corporations  not  members 
of  the  exchange  because  of  such  nonmembership, 
and  that  by  such  method  the  members  of  the 
exchange  had  obtained  control  of  the  maiket 
and  of  the  price  of  live  stock  therein,  and  had 
stifled  competition.  Held,  that  tbe  petition  stat- 
ed sufficient  facts  to  Show  that  the  exchange 
was  an  illegal  combination  in  restraint  of  trade, 
in  violation  of  Rev.  St.  1899.  {§  8978,  8979 
(Ann.  St.  190(5,  pp.  4157,  4158). 
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Appeal  from  Circuit  Coujrt,  Jackson  (boun- 
ty;  W.  B.  Teasdale,  Judge. 

Suit  by  the  state,  on  relation  of  the  Attor- 
ney General,  against  the  Kansas  City  Lire 
Stock  Exchange  and  others.  Judgment  for 
defendants,  and  relator  appeals.  Affirmed  as 
to  defendant  Kansas  City  Live  Stock  Ex- 
change and  reversed  as  to  the  Traders'  Live 
Stock  Exchange. 

The  Attorney  General,  Milton  Oldham,  H. 
H.  Blanton,  and  Wm.  Bnchholz,  for  appellant. 
Klmbrough  Stone  and  Frank  Hagerman,  for 
respondents. 

VALMANT,  P.  J.  In  January,  1905,  the 
Attorney  General  Instituted  this  suit  In  the 
circuit  court  of  Jackson  county  against  the 
defendants,  alleging  that  they  had  formed  a 
pool  or  combination  to  control  and  limit  the 
trade  in  live  stock  on  the  market  of  Kan- 
sas City  and  to  limit  competition  in  that 
trade,  In  violation  of  sections  8978  and  8979, 
Rev.  St  1899  (Ann.  St  1906,  pp.  4157,  4158), 
and  of  the  common  law,  and  praying  an  in- 
junction to  restrain  them  from  further  prac- 
tice of  the  alleged  unlawful  conduct  The 
defendants  are  nominated  in  the  petition  as 
the  Kansas  City  Live  Stock  Exchange,  a 
voluntary  association,  and  the  individuals  and 
corporations  composing  that  association,  and 
also  the  Traders'  Live  Stock  Exchange,  like- 
wise a  voluntary  association,  and  the  in- 
dividuals and  corporations  composing  that  as- 
sociation. The  appearance  of  all  the  defend- 
ants, was  entered  by  their  respective  counsel. 
On  the  filing  of  the  petition  a  temporary  In- 
junction was  issued.  An  amended  petition 
was  filed  in  April,  1905.  Each  group  of  de- 
fendants— that  is,  those  composing  the  Kan- 
sas City  Live  Stock  Exchange  and  those  com- 
posing the  Traders'  Live  Stock  Exchange — 
filed  a  demurrer  to  the  amended  petition. 
The  court  sustained  the  demurrers,  whereup- 
on, the  Attorney  General  declining  to  plead 
further,  final  judgment  for  defendants  was 
rendered,  and  this  appeal  was  taken. 

The  only  question  is,  does  the  amended 
petition  state  facts  sufficient  to  show  that  de- 
fendants have  committed,  or  are  in  the  at- 
titude of  committing,  acts  that  constitute  a 
violation  of  the  laws  of  this  state,  commonly 
called  the  anti-trust  laws,  or  laws  forbidding 
acts  in  restraint  of  trade? 

1.  There  are  two  groups  of  defendants  nam- 
ed in  the  petition ;  one  is  composed  of  those 
who  constitute  what  is  called  the  Kansas  City 
Live  Stock  Exchange,  the  other  of  those  who 
constitute  what  is  designated  as  the  Traders' 
Live  Stock  Exchange.  The  difference,  if  any, 
in  the  character  of  business  done  by  the  de- 
fendants composing  one  of  these  exchanges 
and  that  of  those  composing  the  other  is  not 
very  clearly  set  out  in  the  amended  petition, 
and,  perhaps,  is  not  very  important,  but  we 
gather  from  the  briefs  the  idea  that  the  de- 
fendants composing  the  Kansas  City  Live 
Stock  Exchange  are  engaged  chiefiy,  as  com- 


mission merchants,  to  receive  shipments  of 
live  stock  for  that  market,  which  are  con- 
signed to  be  by  them  sold,  or  otherwise  dis- 
posed of,  as  directed  by  the  shippers,  whilst 
the  defendants  composing  the  Traders'  Live 
Stock  Exchange  are  buyers  and  speculators 
in  such  live  stock.  At  all  events  the  mem- 
bers of  the  two  exchanges  do  a  large  business 
with  each  other,  and,  in  accordance  with  the 
averments  of  the  petition,  they  together 
handle  practically  all  the  live  stock  business 
in  that  market  The  gravamen  of  the  com- 
plaint is  the  members  of  the  Traders'  Ex- 
change hare  taken  such  action  as  tends  to  ex- 
clude all  persons  from  buying  and  selling  live 
stock  coming  to  that  market,  except  members 
of  that  exchange,  and  to  limit  competition  in 
such  trade  to  those  members.  We  will  notice 
more  particularly  presently  what  the  amend- 
ed petition  charges  on  that  point  But  there 
Is  no  allegation  that  the  defendants  compos- 
ing the  Kansas  City  Live  Stock  Exchange 
have  willfully  done  anything,  or  purpose 'to 
do  anything,  to  so  exclude  others  who  may  de- 
sire to  do  business  with  them,  or  to  limit 
competition  in  the  trade,  but  the  allegation 
is  that  defendants  composing  the  Traders' 
Exchange  have  boycotted  and  are  threatening 
to  boycott  the  members  of  the  other  exchange 
if  they  do  any  live  stock  business  with  any 
persons  not  members  of  the  Traders'  Ex- 
change, and  the  inference  to  be  drawn  -Is  that, 
if  the  members  of  the  Kansas  City  Live  Stock 
Exchange  have  done  any  of  the  acts  com- 
plained of,  they  have  done  so  only  by  fear  of 
the  boycott  It  may  fairly  be  Inferred  from 
the  amended  petition  that,  if  the  members  of 
the  Kansas  City  Live  Stock  Elxchange  were 
left  free  to  act,  they  would  not  do  any  of  the 
things  called  in  the  petition  unlawful. 

When  a  defendant  is  called  into  court  to 
answer  the  consequence  of  his  unlawful  con- 
duct, whereby  a  plaintiff  has  been  made  to 
suffer,  it  is  no  defense  for  him  to  say  that 
he  was  constrained  to  do  the  unlawful  act 
for  fear  of  losing  the  custom  of  a  large  trad- 
er or  group  of  traders ;  but,  when  he  is  called 
Into  a  court  of  equity  to  show  cause  why  he 
should  not  be  enjoined  from  yielding  to  such 
constraint,  and  It  appeaVs  that  the  Influence 
which  Is  pressing  him  is  an  unlawful  in- 
fluence, and  It  is  within  the  power  of  the 
court  to  prevent  it,  equity  will  not  leave  him 
under  the  unlawful  constraint  and  at  the 
same  time  enjoin  him  from  yielding  to  it,  but 
it  will  exert  its  power  to  remove  the  cause, 
and  then  there  will  be  no  occasion  for  an  In- 
junction. Therefore,  If  the  defendants  com- 
posing the  Kansas  City  Live  Stock  Elxchange 
are  refusing  and  unwilling  to  do  business 
with  any  other  persons  than  members  of  the 
Traders'  Exchange  for  fear  of  the  boycott 
and  if  the  acts  of  the  members  of  the  Trad- 
ers' Exchange  amount  to  an  unlawful  in- 
fluence or  constraint  the  right  thing  for  the 
court  to  do  is  to  enjoin  the  memt>er8  of  the 
Traders'  Exchange  from  boycotting  the  mem- 
bers of  the  other  exchange,  and  that  will  end 
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the  trouble.  Under  this  view  of  the  law  the 
demurrer  of  the  members  of  the  Kansas  City 
Live  Stock  Exchange  should  be  sustained. 

2.  In  support  of  the  demurrer  in  behalf  of 
the  Traders'  Live  Stock  Exchange  the  point 
is  made  that  It  is  a  mere  voluntary  associa- 
tion and  therefore  it  has  no  legal  entity.  It 
can  neither  sue  nor  be  sued.  The  associa- 
tion as  such  has  no  legal  entity,  and  there- 
fore can  neither  sue  nor  be  sued,  but  in  the 
case  at  bar  the  defendants  are  the  Individuals 
and  corporations  that  compose  the  Exchange, 
and  the  name  "Traders'  Live  Stock  Ex- 
change" merely  serves  to  distinguish  those 
defendants  in  their  associated  capacity.  The 
point  is  also  advanced  that  the  association 
is  not  a  partnership,  and  the  members  are 
not  partners  in  trade.  That,  too,  la  true  to 
a  certain  extent.  The  association,  as  its 
purposes  are  defined,  lacks  the  essential  ele* 
ments  of  a  copartnership.  It  is  not  a  com- 
bination of  skill  and  capital,  embarked  in 
a  definite  business  for  mutual  profit  One 
member  cannot  act  for  the  whole  so  as  to 
bind  all  in  a  contract.  And  from  this  prem- 
ise it  is  argued  that  no  member  ia  affected 
by  any  act  of  another  member,  or  of  all  the 
other  members  combined.  He  is  responsible 
only  for  his  own  acts..  That  argument  can- 
not, with  safety,  be  carried  to  the  extent  that 
it  is  here  sought  to  carry  it.  Granting  that 
the  members  of  the  association  are  not  part- 
ners in  the  sense  of  the  commercial  law,  and 
that  one  member  cannot,  in  that  sense,  bind 
the  association,  still  where  a  large  body  of 
men  combine  for  a  particular  purpose,  and 
agree,  inter  sese,  to  adopt  a  uniform  course 
of  conduct — a  course  of  conduct  that,  if 
pursued  by  one  Individual,  would,  perhaps, 
be  of  little  consequence,  yet  if  pursued  by  a 
large  number  would  be  of  great  consequence 
for  good  or  evil — and  therefore  where.  In 
pursuance  of  that  argument,  the  body  of  men 
BO  combined,  or  a  considerable  number  of 
them,  though  acting  separately  in  each  trans- 
action, pursue  the  course  of  induct  agreed 
on,  the  law  will  presume  that  the  acts  com- 
mitted were  the  result  of  the  agreement,  and 
will  bold  all  those  who  entered  into  the  com- 
bination and  agreement  as  instigators,  aiders, 
and  abettors  of  the  acts,  and  therefore  re- 
sponsible, not  only  each  for  his  own  act,  but 
each  for  the  acts  of  each  other,  and  for  all. 
If  this  were  not  the  law,  how  could  a  con- 
spirator ever  be  held  for  the  act  of  his  co- 
conspirators? Let  the  case  at  bar  serve  as 
on  illustration:  If  the  members  of  the  Trad- 
ers' Live  Stock  Exchange  have  entered  into 
such  a  combination  and  agreement  between 
themselves  as  binds  each  individual  and  all 
the  individnal  members,  then,  if  each  is  act- 
ing separately  on  his  own  account  so  far  as 
the  buying  and  the  selling  is  concerned,  but 
acting  under  restraint  of  the  agreemenf  so 
f ar  oa  to  refuse  to  deal  with  any  one  not  a 
memt)er  of  the  association,  and  if  by  that 
line  of  conduct  the  live  stock  market  is  clon- 
ed to  all  except  members  of  the  assodatiou. 


how  could  those  who  have  accomplished  that 
purpose,  or  who  are  persisting  in  that  course, 
be  held  accountable  for  what  they  have  done, 
or  be  restrained  from  continuing  in  that 
course  if  each  individual  is  to  t>e  adjudged 
by  his  act  alone,  without  regard  to  the  in- 
fluence of  the  agreement  they  all  made  to 
effect  that  purpose?  We  do  not  understand 
any  of  the  cases  cited  by  counsel  for  reei)ond- 
ent  as  holding  contrary  to  the  views  above 
expressed. 

3.  It  is  said,  in  the  argument,  in  support 
of  the  demurrer,  that  any  man  has  the  right 
to  refuse  to  deal  with  another  for  any  reason 
that  seems  good  to  him,  and  he  is  not  requir- 
ed to  give  a  reason;  and,  advancing  a  step 
further  in  that  line  of  argument,  it  is  said 
that  what  he  has  a  right  himself  to  do  he 
may  agree  with  another  or  others  to  do. 
Primarily  that  proposition  is  sound,  but  even 
that  principle  may  be  carried  too  far.  One 
man  may  be  as  exclusive  in  his  individual 
dealings,  yet  not  appreciably  afTect  the  gen- 
eral market.  Unless  one  happens  to  possess 
unusual  strength,  he  cannot,  by  himself,  af- 
fect what  In  the  language  of  the  exchange  is 
called  "comer  the  market."  So  If  a  buyer 
and  speculator  in  the  live  stock  market  in 
Kansas  City  should  refuse  to  buy  from  or 
sell  to  men  composing  a  certain  class  of  trad- 
ers, his  action  would  not  be  such  an  interfer- 
ence with  the  rights  of  the  prescril)ed  class 
as  would  materially  shut  them  out  from  the 
market,  and  perhaps  he  might  make  a  limit- 
ed compact  with  others  of  his  way  of  think- 
ing that  would  not  l>e  such  a  material  inter- 
ference with  the  freedom  of  the  market  as 
to  bring  him  and  bis  associates  within  the 
limits  denounced  by  the  statute,  but  that 
would  depend  on  the  extent  to  which  the  com- 
pact goes.  Carried  to  a  certain  degree,  it 
might  not  limit  competition  in  the  market, 
but,  carried  further,  it  might  The  statute  is 
not  directed  against  individual  action.  It  is 
directed  against  combination.  But  the  argu- 
ment is  that  here  we  have  a  case  where  there 
is  no  combined  action,  because  each  member 
acts  for  himself;  that  the  association,  as 
such,  neither  buys  nor  sells,  nor  refuses  to 
buy  from  or  sell  to  persons  of  the  prescribed 
class.  The  statute  is  directed  against  the  com- 
bination to  do  the  forbidden  act  and  it  has  bi 
mind  that  each  individual  will  do,  on  his  own 
account  what  he  has  agreed  with  those  in  the 
combination  to  do,  and  thus  the  imlawful  re- 
sult will  be  accomplished.  It  is  the  combina- 
tion or  agreement  that  results  in  restraint  of 
trade  that  the  statute  denounces,  whether 
that  result  is  accomplished  by  the  act  of  each 
individual  on  bis  own  account,  doing  as  he 
agreed  to  do,  or  by  the  joint  action  of  all. 
The  result  may  be  the  same  whether  each 
individual,  acting  for  himself,  pursues  the 
course  marked  out  by  the  combination,  or 
whether  they  all  Join  In  a  united  transac- 
tion. It  is  the  combination  to  accomplish  that 
result  that  the  statute  is  aimed  to  prevent 

The  learned  counsel  for  respondents  refer 
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to  Anderson  t.  United  States,  171  U.  S.  604, 
19  Sup.  Ot  60,  43  li.  Ed.  300,  as  authority 
in  support  ot  the  demurrer.  That  case  has 
points  of  close  resemblance  to  this,  and  also 
points  of  wide  difference.  That  was  a  suit  in 
a  federal  court  In  Kansas  City  against  these 
defendants,  as  members,  composing  the  Trad- 
ers' Live  Stock  Elxchange,  charging  them 
with  being  a  combination  in  violation  of  the 
act  of  Congress  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  re- 
straints and  monopolies."  Approved  July  2, 
1900.  The  most  marked  point  of  difference 
between  that  case  and  this  Is  that  the  de- 
c1b1<hi  In  that  case  rested  on  a  finding  of  the 
(act,  from  the  evidence,  that  tbe  defendants 
were  not  guilty  of  tbe  acts  charged,  where- 
as here  we  have  a  demurrer  to  the  petition 
which  admits  all  tbe  facts  well  pleaded.  Tbe 
record  In  that  case  contained  tbe  preamble  to 
tbe  articles  of  association  of  the  Traders' 
Live  Stock  Eixcbange,  In  which  It  was  stat- 
ed that  its  object  was  "to  promote  and  pro- 
tect all  Interests  connected  with  tbe  buying 
and  selling  of  live  stock  at  the  Kansas  City 
Stockyards,  and  to  cultivate  courteous  and 
manly  conduct  towards  each  other  and  give 
dignity  and  responsibility  to  yard  traders"; 
and  to  that  purpose  certain  rules  were  adopt- 
ed, among  which  were  rules  10,  11,  and  12, 
which  do  not  api>ear  in  that  record,  which, 
together  with  rule  8,  are  quoted  In  the  amend- 
ed i)etition  in  the  case  at  bar,  and  which  we 
will  presently  more  particularly  note.  It  is 
sufficient  for  the  present  to  say  that  tbe 
rules  forbade  the  members  dealing  with  any 
yard  traders,  except  themselves,  or  with  any 
person  or  concern  who  did  so.  Tbe  court  In 
that  case  holds  the  purposes  of  the  exchange, 
as  set  out  in  the  preamble,  to  be  praise- 
worthy, and  finds  nothing  In  tbe  rules  de- 
rogatory of  that  purpose.  At  page  613  of  171 
D.  a,  at  page  53  of  19  Sup.  Ct  (43  I*  Ed. 
300),  the  court  said:  ''There  Is  no  evidence 
that  these  defendants  have  In  any  manner, 
other  than  by  the  rules  above  mentioned, 
hindered  or  impeded  others  in  shipping,  trad- 
ing, or  selling  stock,  or  that  they  have  in 
any  way  Interfered  with  the  freedom  of 
access  to  the  stockyards  of  any  and  all  trad- 
ers and  purchasers,  or  hindered  their  obtain- 
ing tbe  same  faculties  which  were  therein 
afforded  by  the  stockyards  company  to  tbe 
defendants  as  members  of  the  exchange,  and 
we  think  the  evidence  does  not  tend  to  show 
that  the  above  results  have  fiowed  from  tb* 
adoption  and  enforcement  of  the  rules  and 
regulations  referred  to."  At  page  617  of  171 
U.  S.,  at  page  64  of  19  Sup.  Ct  (43  L.  Ed. 
300),  tbe  court  said:  "The  rule  has  no  direct 
tendency  to  diminish  or  In  any  way  impede 
or  restrain  interstate  commerce  in  the  cat- 
tle dealt  in  by  tbe  defendants.  There  is  no 
tendency,  as  a  result  of  the  rule,  directly  or 
indirectly,  to  restrict  the  competition  among 
defendants,  for  the  class  of  cattle  dealt  in 
by  them.  Those  who  are  selling  the  cattle 
have  tbe  market,  comiiosed  of  the  defend- 


ants, and  also  composed  of  the  representa- 
tive buyers  of  all  the  packing  houses  at  Kan- 
sas City,  and  also  tbe  various  commission 
merchants,  who  are  ccnstantly  buying  on 
orders,  and  of  those  who  are  buying  on  their 
own  account.  This  makes  a  large  competi- 
tion, wholly  outside  of  the  defendants.  The 
owner  of  cattle  for  sale  is  therefore  furnish- 
ed with  a  market  at  which  the  competition 
of  buyers  has  a  broad  field.  All  yard  trad- 
ers have  the  opportunity  of  becoming  mem- 
bers of  tbe  exchange,  and  thus  obtain  all  tbe 
advantages  thereof.  The  design  of  tbe  de- 
fendants, evidently,  is  to  bring  all  tbe  yard 
traders  Into  the  association  as  members,  so 
that  they  may  become  subject  to  its  Jurisdic- 
tion, and  be  compelled  by  its  rules  and  regu- 
lations to  transact  business  in  the  honest  and 
straightforward  manner  provided  by  them. 
If,  while  enforcing  the  rules,  those  membe^.^ 
who  use  improper  methods  or  who  fall  to 
conduct  their  business  transaction  fairly  and 
honestly,  are  disciplined  and  expelled,  and 
thereby  the  number  of  members  is  reduced," 
etc.,  it  does  not  amount  to  an  unlawful  re- 
straint of  interstate  commerce. 

We  have  thus  quoted  largely  from  tbe 
opinion  In  that  case  because  learned  counsel 
rely  on  it  with  confidence,  but  we  do  not  con- 
sider it  as  Justifying  or  excusing  what  tbe 
amended  petition,  in  the  case  at  bar,  charges 
these  defendants  with  having  done,  and  with 
still  doing,  and  which  by  their  demurrer  they 
admit  they  have  done  and  are  doing.  Tbe 
I)etltion  in  this  case  was  filed  after  the  de- 
cision in  that  case  had  t>een  rendered,  and 
the  Attorney  General  doubtless  had  the  opin- 
ion before  him.  At  all  events,  he  has  charg- 
ed in  this  petition  that  these  defendants 
have  done  and  are  doing  acts  that  limit  com- 
petition and  restrain  trade,  such  as  the  court. 
In  the  case  above  mentioned,  said  tbe  evi- 
dence failed  to  show  they  were  thus  guilty 
of.  Tbe  memberships  of  the  two  exchanges 
are  set  forth  in  the  amended  petition,  show- 
ing a  large  number  of  each,  and  the  state- 
ment is  that  the  magnitude  of  their  business 
is  such  that  jointly,  they  control  all  the  live 
stock  business  that  Is  transacted  at  the  Kan- 
sas City  Stockyards.  That  Is  a  statement  of 
a  fact  on  which,  if  defendants  so  desire,  they 
might  join  issue.  And  in  that  connection 
the  petition  states  that  tbe  Traders'  Ex- 
change has  adopted  the  following  rules: 

"Rule  8.  Membership  in  tills  exchange 
shall  be  one  thousand  dollars  ($1,000),  upon 
payment  of  which  tbe  secretary  shall  issue  a 
certificate  of  membership,  which  shall  be 
transferable." 

"Rule  10,  This  exchange  will  not  recognise 
any  yard  trader,  unless  be  is  a  member  of 
tbe  Traders'  Live  Stock  Exchange. 

"Rule  11.  When  there  are  two  or  more 
parties  trading  together  as  partners  tbey 
shall  each  and  all  of  tbem  be  members  of 
this  exchange. 

"Rule  12.  No  member  of  this  exchange 
shall  employ  any  person  to  buy  or  sell  cat- 
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tie,  unless  such  person  hold  a  certificate  of 
membership  In  this  exchange." 

And  the  amended  i>etltion  states  that,  in 
conformity  to  the  requirements  of  those  rules, 
the  members  of  the  Traders'  Exchange  re- 
fuse to  have  any  dealing,  In  the  buying  or 
selling  of  live  stock,  with  persons  or  corpo- 
rations In  that  business  who  are  not  mem- 
bers of  the  exchange,  for  the  reason  only 
that  they  were  not  members,  and  that  by 
threats  of  boycott  they  have  so  Intimidated 
the  members  of  the  Kansas  City  Uve  Stock 
Exchange  that  they  will  not  buy  from  or 
sell  lire  stock  to  persons  or  corporations  who 
are  not  members  of  the  Traders'  Exchange. 
Then  the  petition  states  a  number  of  specif- 
ic transactions,  In  which  the  Traders'  Ex- 
change, by  boycotting  and  threats  of  boy- 
cotting. Intimidated  other  live  stock  dealers 
from  trading  with  persons  and  corporations 
not  members  of  the  Traders'  Exchange,  be- 
cause not  members;  and  by  this  course  of 
conduct  the  defendants,  the  members  of  the 
Traders'  Live  Stock  Exchange,  have  obtain- 
ed control  of  the  market,  and  of  the  price 
of  live  stock  therein,  and  have  limited  com- 
petition therein.  If  these  statements  are  not 
true,  the  defendants  should  deny  them,  and 
let  the  evidence  answer.  If  they  are  true, 
the  defendants  composing  the  Traders'  Live 
Stock  Elxchange  have  been  and  are  violating 
the  anti-trust  laws  of  this  state,  because  they 
have,  in  effect,  excluded  from  the  market  all 
yard  traders  except  themselves,  the  effect  of 
which  is  to  limit  competition  in  the  trade 
and  give  them  control  of  the  market. 

It  is  said  that  any  yard  trader  may  be- 
come a  member  of  the  exchange,  and  that, 
therefore,  if  any  one  is  shut  out  from  the 
market,  it  is  only  because  he  does  not  choose 
to  enter.  Perhaps  it  Is  true  that  any  one 
may  become  a  member,  although  the  amend- 
ed petition,  which  is  our  only  source  of  In- 
formation, doee  not  say  so;  but,  if  so,  he  Is 
admitted  to  what  ought  to  be  an  open  free 
market  only  through  a  door  that  Is  guarded 
hy  the  Traders'  Exchange,  and  only  on  terms 
prescribed,  the  first  of  which  is  the  payment 
of  ^1,000  entrance  fee.  Moderate  as  that 
fe6  may  be  In  consideration  of  the  advan- 
tages to  be  obtained,  it  is,  nevertheless,  a 
condition  not  Imposed  by  law,  and,  in  a  sense, 
It  is  a  price  to  be  paid  for  that  which  the 
law  gives  him  without  price.  The  initia- 
tion fee  to  some  business  exchanges  that 
Iiave  C(Mne  under  our  notice  Is  several  times 
$1,000,  and,  as  no  one  has  a  right  to  mem- 
bmshlp  in  a  voluntary  association  except  on 
the  terms  prescribed  by  the  association,  there 
Is  nothing  to  prevent  or  forbid  the  members 
of  the  Traders'  B^change  increasing  the 
amount  of  the  fee  to  any  snm.  The  law 
makes  no  objection  to  the  demanding,  by  a 
roluntary  association,  of  a  fee  of  admission 
of  any  stun  whatever,  but  the  law  does  ob- 
ject to  the  requiring  of  a  person  going  into 
a  pnbllc  market  that  he  should  become  a 
member  of  a  voluntary  assoclatlcm,  and  en- 


ter the  market  or  continue  therein  only  on 
the  terms  prescribed  by  such  association. 

We  fully  appreciate  what  is  said  of  the 
advantages,  moral  and  material,  derived  from 
exchanges  of  the  kind  In  question.  Wheu 
properly  conducted,  they  not  only  facilitate 
business,  but  tend  also  to  advance  the  stand- 
ard of  business  integrity;  still  men  must  be 
free  to  go  into  them,  or  not,  as  they  see  lit, 
and  they  must  not  block  the  way  of  any  one 
to  a  public  market  merely  because  he  is  not 
a  member  of  the  exchange.  Conceding  the 
wholesome  moral  Influence  of  exchanges  of 
this  kind,  still  the  law  is  satisfied  with  the 
standard  of  honesty  and  business  Integrity 
which  it  has  Itself  erected,  and  it  recognizes 
the  right  of  no  man,  or  set  of  men,  to  erect 
for  another  any  other  standard  and  coerce 
him  to  measure  his  conduct  by  it.  The  law 
recognizes  the  right  of  such  a  voluntary  as- 
sociation to  expel  a  member  for  dishonest 
conduct,  and  refuse  thereafter  to  have  any 
business  transaction  with  him,  as  was  the 
case  in  Missouri  Bottlers'  Ass'n  v.  Fennerty, 
81  Mo.  App.  523,  and  Gladlsh  v.  Kansas  City 
Live  Stock  Ex.,  113  Mo.  App.  726,  89  S.  W. 
77,  but  that  is  very  different  from  the  case 
now  before  us.  To  exclude  one  man,  or  sever- 
al men,  for  good  cause  is  not  to  be  considered 
along  with  the  act  excludhsg  all  persons,  ex- 
cept those  in  the  combination,  for  no  other 
reason  than  that  they  are  not  in  the  combi- 
nation. 

The  statements  in  the  amended  petition 
are  sufficient,  If  true,  to  entitle  the  Attorney 
General  to  the  relief  he  asks  as  against  the 
defendants  composing  the  Traders'  Live  Stock 
Elxchange.  Therefore  the  demurrer  filed 
by  them  should  be  overruled,  but  the  de- 
murrer filed  by  the  defendants  composing 
the  Kansas  City  Live  Stock  Bxchange  should 
be  sustained. 

The  judgment  is  reversed,  and  the  cause 
remanded,  to  be  proceeded  with  according 
to  the  views  herein  expressed.    All  concur. 


HILER  et  al.  v.  COX  et  al. 
(Supreme  Court  of  Missouri,  Division   No.   1. 

April  1,  1008.) 
1.  Appeal  —  Rbvikw  —  Estopfix  to  Alleob 

EBBOB— AOBEEVEItT. 

A  husband  and  wife  both  died  Intestate. 
Plaintiffs  broueht  a  partition  suit,  askin);  that 
the  real  estate  left  by  the  deceased  be  distributed 
in  accordance  with  the  law  of  descent.  The  wife 
was  indebted  to  one  of  the  defendants,  her  son. 
The  only  question  was  whether  the  wife  abso- 
lutely owned  a  part  of  the  real  estate  so  as  to 
make  it  subject  to  the  debt  dne  the  son.  The 
judgment  was  entered  in  accordance  with  an 
agreement  between  the  parties  that  the  property 
lie  sold  and  the  proceeda  distributed,  except  an 
amount  equal  to  the  debt  due  the  son,  which 
should  be  placed  with  a  trustee  until  the  son's 
appeal  be  determined,  and  the  judement  was 
executed  and  a  deed  Kiven  to  the  purchaser. 
Held,  that  appellant,  by  his  consent  to  the  judK- 
ment,  waived  his  nght  to  have  the  judgment 
as  an  entirety  reversed,  th«  grounda  upon  which 
the  partition  was  made  not  being  up  for  con- 
sideration. 
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2.  Sakk. 

If  an  appellant  pays  off  a  money  judgment 
or  consents  that  a  judgment  be  executed  and 
agrees  to  abide  the  execution  of  the  judf^ment, 
then  by  that  act  he  "kills"  any  issue  on  appeal 
going  to  the  validity  of  the  judgment  itself. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  3612.] 

3.  Same. 

A  husband  and  wife  died  intestate.  Plain- 
tiffs brought  suit  for  partition  of  their  real  es- 
tate in  accordance  with  the  law  of  dqpcent.  The 
wife  was  indebted  to  one  of  the  defendants,  her 
son.  A  deed  to  part  of  the  real  estate  wliich 
had  never  been  recorded  was  destroyed  by  fire. 
The  only  disputed  question  was  whether  the 
husband  or  the  wife  was  the  grantee  in  the 
deed.  The  parties  agreed  that  the  property  be 
sold  and  the  proceeds  distributed,  with  the  ex- 
ception of  an  amount  equal  to  the  debt  due,  the 
son,  wliich  should  be  placed  with  a  trustee  until 
the  son's  appeal  was  determined,  and  judgment 
was  rendered  accordingly  and  carried  out.  The 
appellant  insisted  that  the  action  was  a  suit  at 
law,  and  not  in  equity,  and  that  the  title  being 
an  equitable  one,  if  any,  because  the  deed  was 
never  recorded,  the  suit  should  have  been  tried 
out  in  chancery.  Appellant  did  not  set  up  an 
equitable  title  in  his  mother,  and  ask  on  that 
account  affirmative  equitable  relief.  Held,  that 
appellant,  by  agreeing  to  the  partition  and  sale, 
waived  the  right  to  raise  the  point  upon  which 
he  insists. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (  3612.] 

4.  PABTITION  —  PBOCEEDIKGS— JUBISDICTIOH— 

Courts  o»  Equity. 

In  such  case  it  was  conceded  that  the  deed 
was  executed  by  delivery,- that  possession  was 
taken  by  the  deceased,  and  that  not  only  title 
was  conveyed  by  the  deed  to  some  one,  but  that. 
by  the  adverse  and  peaceable  possession  of  half 
a  century,  the  statute  of  limitations  had  created 
legal  title  in  the  heirs  of  the  deceased  as  against 
the  grantor's  heirs.  Held,  that  the  title  was  not 
an  equitable  one  requiring  the  suit  to  be  tried 
in  chancery ;  the  title  being  legal  whether  evi- 
denced by  the  destroyed  deed  or  created  by  the 
statute  of  limitations. 

5.  Deeds  —  Rbquibites  —  Delivebt— Opera- 
tion AND  Effect. 

A  deed  speaks  by  delivery,  the  record  of  a 
deed  not  creating  title,  but  merely  imparting 
notice  of  the  title,  because,  by  Rev.  St.  1899.  §8 
924,  925  (Ann.  St.  1906,  pp.  846,  847).  the  deed 
as  between  the  parties  is  good  without  record- 
ing. 

6.  Evidence  —  Best  and  Secondary  Evi- 
dence —  Advissions  as  to  Contents  or 
"Wbitinqs. 

On  the  Issue  whether  a  deed  destroyed  be- 
fore record  ran  to  a  husband  or  to  his  wife, 
plaintiffs  were  permitted  to  show  by  parol  that 
the  conveyance  ran  to  the  husband,  and  to  in- 
troduce the  inventory  filed  by  the  husband's  ad- 
ministrator, which  showed  that  the  land  in  dis- 
pute was  a  part  of  the  father's  estate.  Rev.  St 
1899,  §  69  (Ann.  St  1906,  p.  361),  makes  it  the 
duty  of  an  administrator  to  inventory  the  real 
estate  of  the  deceased.  Held,  that  the  parol  tes- 
timony and  the  inventory  were  admissible;  the 
proof  of  the  destruction  of  the  deed  and  that 
it  was  unrecorded  being  a  sufficient  fouudation 
for  the  introduction  of  secondary  evidence. 

Appeal  from  Circuit  CX)urt,  Lincoln  Coun- 
ty; H.  W.  Johnson,  Judge. 

Suit  by  Pinkie  Hiler  and  others  against 
Silas  R.  Cox  and  others  to  partition  certain 
real  estate.  From  a  decree  partitioning  the 
land  as  prayed  in  the  petition,  Silas  R.  Cox 
appeals.      Affirmed. 


Chas.  Martin,  for  aK>eIIant    Norton,  At- 
ery  &  Toung,  for  respondents. 

liAMM,  J.  This  is  a  suit  to  partition 
real  estate  In  Lincoln  county.  The  petltton 
alleges:  That  plaintiffs  and  defendants  are 
the  owners  of,  and  tenants  In  common  in, 
94  acres  of  land  (describing  it)  in  two  tracts 
— one  of  40  and  the  other  of  54  acres.  That 
certain  of  plaintiffs  and  defendants  are  eacli 
entitled  to  an  undivided  one-seventh  thereof. 
That  certain  of  defendants  are  each  entitled 
to  an  undivided  one  forty-ninth  thereof,  sub- 
ject to  a  dower  interest  in  another  defendant. 
It  is  not  alleged  who  the  ancestors  of  these 
parties  were,  or  how  their  title  originated. 
It  was  alleged  that  the  land  could  not  be 
partitioned  In  kind  equitably,  and  a  decree 
of  partition  and  order  of  sale  were  prayed. 
Defendant  Silas  R.  Cox  filed  a  general  de- 
nial, and  alone  appeals  from  a  decree  parti- 
tioning the  land  as  prayed  in  the  i>etitl<Hi. 
At  the  trial'  it  was  shown  that  certain  of 
plalntiiCs  and  defendants  (including  Silas) 
were  children  and  heirs  of  James  B.  Cox 
and  Eliza  Ck)x,  his  wife,  both  deceased  and 
both  dying  intestate;  that  certain  of  the  de- 
fendants were  the  children  of  James  Cox,  a 
deceased  son  of  James  R.  and  Eliza;  that  one 
of  the  plaintiffs,  Colbert,  had  purchased  the 
Interest  of  John  W.  Cox,  another  son  of 
James  R.  and  Eliza.  On  all  hands  it  is 
agreed  that  the  title  to  the  40  was  in  James 
R.  (>)x  at  the  date  of  his  death  in  December, 
1864.  There  is  no  dispute  as  to  the  names 
of  the  heirs  of  James  R.  and  Eliza  Cox,  and 
it  appears  they  are  all  parties  litigant  The 
only  issue  at  tlie  trial  was  whether  the  54- 
acre  tract  bdonged  to  James  R.  Cox  or  to 
Eliza,  his  wife.  It  appears  the  land  woald 
descend  to  the  same  heirs  with  the  same  un- 
divided interest  in  each  whether  it  bdonged 
to  the  father  or  the  mother;  the  heirs  and 
the  tenancy  in  common  being  the  same  either 
way.  The  mother  died  some  four  years  be- 
fore the  partition  suit.  Aa  we  gather,  she 
owed  her  son,  Silas,  a  certain  amount  If 
she  owned  the  54-acre  tract,  then  her  title 
would  descend  subject  to  the  payment  of 
that  debt;  an  administration  of  her  estate 
being  pending.  On  the  contrary,  if  she  held 
a  life  estate,  as  a  homestead  or  otherwise, 
then,  that  life  estate  falling  In,  the  heirs  of 
James  R.  Cox  take  title  by  descent  cast,  and 
Silas  loses  his  debt  It  Is  agreed,  further, 
that  the  title  to  the  54  acres  was  originally 
in  one  Joseph  East;  that  he  conv^ed  it  In 
1849  or  1848  to  either  James  R.  or  Eliza. 
There  Is  no  question  but  what  this  deed  was 
made  and  delivered.  All  parties-  claim  un- 
der It  It  was  In  the  possession  of  James 
R.  until  his  death  In  1864.  It  remained  in 
the  possession  of  his  widow,  Eliza,  and  of 
the  family  afterwards  until  the  year  18T5, 
when  it  was  destroyed  by  a  fire  burning 
the  family  residence,  and  never  was  put  of 
record.  Plaintiffs  put  In  proofs  tending  to 
i  show  that  James  R.  Cox  was  grantee  In  that 


Digitized  by 


Google 


Mo) 


HILEB  ▼.  COX. 


681 


deed.  Tlie  defendant  Silas  Introduced  erl- 
dence  tending  to  sbow  tbat  Eliza  Cox  was 
grantee  In  that  deed.  Appellant  objected  to 
plalntlfls'  testimony  on  that  score.  If,  now, 
plaintiffs'  evidence  was  competent  under  the 
pleadings,  the  judgment  was  right  If  not 
competent,  the  judgment  may  be  wrong.  The 
case  was  tried  as  a  law  case  to  the  court  sit- 
ting as  a  Jury  on  an  Issue  of  fact,  and  we 
ought  not  to  disturb  the  finding  of  the  lower 
court,  on  review,  on  the  mere  weight  of  the 
testimony,  though  In  this  case  It  may  with 
propriety  he  said  that  the  testimony  was 
strongly  In  favor  of  plaintiffs'  theory  and 
the  finding  nisi.  No  Instructions  were  asked 
or  given.  No  finding  of  facts  was  asked  or 
madfe  If,  then,  on  any  x^ssible  allowable 
view  the  Judgment  can  be  sustained,  It 
should  be. 

1.  The  judgment  in  partition  provided  that 
the  land  should  be  sold,  and  that  the  pro- 
ceeds, after  paying  costs,  should  be  distrlbut* 
pd  between  the  plaintlfTs  and  defendants  In 
accordance  with  their  respective  interests 
as  therein  set  out  When  the  motion  for  a 
new  trial  was  overruled,  the  following  mod- 
iflcatl<m  of  the  Judgment  was  made  by  con- 
sult ot  all  parties,  to  wit:  "And  the  parties, 
being  In  court,  consent  and  agn^ee  that  Inas- 
much as  the  heirs  of  James  R.  C!ox  and  the 
heirs  of  Eliza  Cox  being  the  same,  and  the 
only  contention  by  the  defendant  being  tbat 
the  land  In  controversy  Is  subject  to  the 
debts  of  said  Eliza  Coz,  and  that  the  sum 
of  $600  will  be  sufficient.  In  any  event,  to 
meet  any  and  all  liabilities  against  the  estate 
of  said  Eliza  Cox,  they  agree  that,  notwith- 
standing such  the  appeal,  the  said  real  estate 
may  be  sold  as  in  the  order  of  the  court  here- 
tofore made,  and  tbat  all  of  the  proceeds  of 
said  sale  except  the  sum  of  $600  be  distribut- 
ed. It  Is  therefore  ordered  by  the  court  that 
notwithstanding  such  appeal  of  said  Silas 
Cox  that  said  land  be  sold,  and  all  the  pro- 
ceeds thereof,  except  $600  be  distributed,  and 
that  the  sheriff  will  from  the  proceeds  of 
said  sale  pay  over  to  H.  W.  Perking  as  trus- 
tee the  sum  of  $600,  to  be  held  by  him  until 
such  appeal  be  determined,  and  tbat  said 
H.  W.  Perkins  as  such  trustee  be  required 
to  give  l>ond  In  the  sum  of  $1,200  to  bold 
and  account  for  said  $600  according  to  the 
further  order  of  the  court"  It  appears,  also, 
tbat  on  the  heels  of  that  modification  of  the 
Jndgmoit  It  was  executed  by  a  sale,  a  report 
of  sale,  approval  of  the  report  and  an  ex- 
ecntitm  of  a  deed  to  the  purchaser.  In  this 
condition  of  the  record  It  Is  obvious  tbat  ap- 
pellant waived  bis  right  to  have  the  Judg- 
mesat  as  an  entirety  reversed.  If  an  appel- 
lant poTS  off  a  money  Judgment  or  consents 
that  a  Jodement  be  executed  and  agrees  to 
aMde  the  execution  of  the  Judgment  then  by 
tbat  act  he  "kills"  any  Issue  on  appeal  going 
to  the  yalldlty  »f  tti«  Judgment  itself.  Walt 
V.  Ranroad,  201  Mo.,  loc.  dt  505,  103  S.  W. 
60  et  aeq.  If  we  reversed  this  Judgment,  we 
would  cnt   away  the  grounds   upon  wbl(di 


the  partition  was  made.  By  ao  doing  we 
would  undo  what  appellant  consented  should 
be  done,  to  wit,  that  partition  be  made.  This 
we  ought  not  to  do  at  the  instance  of  the 
consenting  appellant  What  appellant  knit 
shall  we  unravel?  If  he  bind,  shall  we  loose 
— ^thereby  making  discord  out  of  concord? 
Therefore  this  controversy  seemingly  has 
changed  from  a  question  of  the  right  to  par- 
tition, and  a  controversy  involving  title  to 
real  estate,  over  Into  a  mere  question  relat- 
ing to  the  right  to  $600  of  money  arising 
from  the  sale.  In  view  of  this,  It  Is  doubted 
whether  the  title  to  real  estate  Is  any  longer 
directly  involved.  It  seemingly  becomes  a 
mere  incident  to  the  main  question.  There 
being  a  doubt  as  to  the  title  to  real  estate 
being  Involved,  on  that  doubt  a  question 
arises,  viz.:  Has  this  court  Jurisdiction? 
The  case  was  appealed  to  the  St  Louis  Court 
of  Appeals,  and  by  that  court  certified  to  this 
court,  presumably  on  the  theory  it  involved 
title  to  real  estate.  Counsel  have  not  raised 
the  question  of  Jurisdiction,  and,  leaving  that 
question  with  the  doubt  indicated,  we  shall 
proceed  (somewhat  as  a  matter  of  grace)  to 
dispose  of  the  case  on  its  merits  out  of  re- 
spect to  the  opinion  of  our  learned  Brethren 
of  the  St  Louis  Court  of  Appeals,  who  (be- 
ing without  doubt)  hold  the  case  belongs  here. 
2.  Appellant  insists  the  action  is  not  for 
equitable  partition,  but  is  merely  a  statutory 
partition;  that  under  the  Issues,  it  is  a  law- 
suit as  distinguished  from  a  suit  In  equity. 
This  proposition  may  be  conceded.  From  tbat 
proposition  as  a  premise,  appellant  draws 
the  conclusion  that  the  title  Is  an  equitable 
one,  if  any  (because  the  TSast  deed  was  not 
recorded),  and  should  have  been  tried  out  In 
chancery  under  a  bill  making  the  proper  al- 
legations. But  this  contention  is  without  sub- 
stance in  this  particular  case,  because  any 
right  Silas  might  have  to  the  $600  Is  infected 
with  the  same  vice — If  vice  It  be.  If  Silas' 
theory  Is  right  then  his  mother  only  held  an 
equitable  title,  because  (the  deed  being  one 
and  the.  same  in  either  case)  her  deed  was 
not  recorded.  If  plaintiffs  did  not  plead  an 
equitable  title,  no  more  did  Silas  set  up  an 
equitable  title  in  the  mother,  by  his  answer, 
and  ask  affirmative  equitable  relief.  So  If 
the  title  of  James  R.  Cox,  if  any,  was  an 
equitable  one  and  hence  plaintiffs  are  to  be 
cast,  th^  by  the  same  token,  Silas  must  be 
cast,  too,  and  we  would  have  the  anomaly  of 
a  partition  of  real  estate,  a  sale,  and  a  convey- 
ance made  Irrevocable  by  consent,  and  yet  the 
court  Is  stripped  of  all  power  to  dispose  of 
$600  of  the  proceeds.  We  hold  that  Silas  R. 
Cox  by  agreeing  to  the  sale  and  the  partition 
waived  the  right  to  make  the  point  But  Is 
the  title  of  James  R.  Cox,  If  any,  an  equitable 
one?  And  Is  the  title  of  Eliza  Cox,  If  any, 
an  equitable  one?  We  think  not.  Obviously 
this  is  not  a  suit  to  establish  a  lost  deed  and 
spread  a  title  of  record.  It  Is  not  an  action 
against  the  heirs  of  Joseph  East  to  vest  the 
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record  title  out  of  them  and  into  the  heirs 
of  James  R.  and  Bliza  Cox,  or  to  remove  a 
cloud  from  the  title.  In  this  case  it  stands 
conceded  that  a  deed  was  executed  by  de- 
livery, that  possession  was  taken,  and  that 
not  only  title  was  conveyed  by  the  deed  to 
some  one,  but  tliat  by  the  adverse  and  peace- 
able possession  of  a  half  a  century  the  statute 
of  limitations  had  created  legal  title  in  the 
Cox  heirs  as  against  the  East  heirs.  Wheth- 
er that  legal  title  was  vested  in  the  Cox  heirs 
by  the  statute  of  limitations  or  by  the  des- 
troyed deed  is  of  no  consequence  whatever, 
so  long  as  it  was  vested.  A  deed  speaks  by 
delivery.  The  record  of  a  deed  does  not  cre- 
ate title.  It  merely  imparts  notice  of  the 
title.  As  between  the  parties,  the  deed  is 
good  without  recording.  Rev.  St.  1899,  H 
924,  925  (Ann.  St.  1906,  pp.  846,  847).  The 
question  narrows  itself  down  to  one  of  mere 
fact,  to  wit,  who  was  the  grantee  In  that 
deed?  It  is  familiar  learning  that  an  equi- 
table title  in  plalutifFs  cannot  be  tried  out  in 
straight  ejectment,  and  yet  it  is  common  prac- 
tice to  prove  a  lost  deed  or  title  by  limitations 
In  straight  ejectment  Nelson  v.  Brodhack,  44 
Mo.  596,  100  Am.  Dec.  328;  Wall  v.  Shindler, 
47  Mo.  282;  Donaldson  v.  Williams,  50  Mo. 
407;  Bank  et  al.  v.  Evans,  51  Mo.  333; 
Rldgeway  v.  Holliday,  59  Mo.,  loc.  eit.  447; 
Fulkerson  v.  Mitchell,  82  Mo.,  loc.  cit  20  et 
seq.  The  reason  uoderlying  the  foregoing 
cases  is  that  the  title  is  a  legal  title,  although 
evidenced  by  a  lost  or  destroyed  deed,  or  al- 
though  created  by  the  statute  of  limitations. 
3.  Plalntlfts  were  allowed  to  introduce 
testimony  tending  to  prove  by  parties  who 
saw  the  deed  that  the  conveyance  ran  to 
James  R.  Cox  as  grantee.  They  were  allowed 
to  Introduce  the  inventory  filed  by  the  admin- 
istrator of  James  R.  Cox's  estate  In  1865. 
This  inventory  describes  the  land  in  dispute 
as  follows:  "53  acres  of  land  being  the  south- 
west quarter  of  the  northeast  quarter  of  sec- 
tion 31,  township  49,  range  1  west,  held  by 
deed  from  Joe  East"  Appellant  objected  to 
the  parol  testimony  and  to  the  Inventory.  We 
think  neither  objection  is  good.  The  proof 
being  that  the  deed  was  destroyed  and  that 
it  was  tmrecorded,  a  status  of  things  was 
shown  permitting  the  Introduction  of  secon- 
dary evidence.  The  parol  testimony  was  there- 
fore admissible  and  the  inventory  was  admis- 
sible. By  section  69,  Rev.  St  1899  (Ann.  St 
1906,  p.  361),  It  is  made  the  duty  of  an  admin- 
istrator to  Inventory  the  real  estate  of  the 
deceased,  describing  the  quantity,  situation, 
and  title  of  such  real,  estate.  A  presumption 
may  be  indulged  that  the  administrator  per- 
formed this  duty.  He,  and  the  witnesses  to 
the  inventory,  had  access  to  the  deed,  and 
when,  for  the  purposes  of  the  law,  they  wrote 
into  the  Inventory  that  James  R.  Cox  held 
title  to  the  disputed  land  and  that  his  title 
came  by  a  deed  from  Joseph  East,  the  law  in 
an  emergency  may  use  the  information  it 
caused  to  be  preserved  for  its  own  purposes. 
It  may  lay  hold  of  this  information  in  the 


absence  of  better.    The  trial  court  ruled  cor- 
rectly on  its  admissibility. 

As  we  cannot  disturb  the  judgment  on  our 
views  of  the  weight  of  the  testimony,  and  as 
there  are  no  other  questions  raised  materially 
affecting  the  merits,  we  affirm  the  judgment 
Let  it  be  so  ordered.    All  concur. 


KIRKPATRICK  et  al.  v.  METROPOLITAN 

ST.    RY.    CO. 
(Supreme  Court  of   Missouri,  Division  No.   1. 

April  1,  190a) 

1.  Evidence— DocuuENTABT  Evidekce— Rei.- 
KVAItCT— Preximinabt  Pboof. 

Id  an  action  by  a  passenger  against  a 
street  car  company  for  injuries  from  tlie  over- 
tumine  of  a  car  two  witnesses  testified  that 
they  thought  the  conductor's  name  was  "Ray- 
born"  (as  spelled  by  the  stenograplier),  and  one 
said  he  thought  the  conductor  was  W.  B.  Ray- 
born.  Tie  pleadings  in  an  action  by  W.  B. 
Reabum,  the  conductor,  against  the  same  de- 
fendant, for  injuries  received  in  the  same  acci- 
dent, were  offered  in  evidence,  and  there  was  no 
pretense  made  at  the  trial  ttiat  the  plaintiff 
named  in  the  pleadings  in  question  was  not  the 
conductor  of  the  car  at  the  time  of  the  accident 
in  question,  or  that  be  was  not  the  one  mention- 
ed in  the  oral  testimony.  Held,  that  admission 
of  the  pleadings  was  not  error,  on  the  ground 
of  lack  of  evidence  that  the  conductor  of  the 
train  on  which  the  plaintiff  was  injured  was  the 
same  person  who  was  plaintiff  in  the  action  in 
which  the  pleadings  offered  in  evidence  were 
filed. 

2.  Same— Matters  Exflanatobt  of  Things 
IN  Evidence. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  a  passenger,  the  answer  of  the  car- 
rier, in  an  action  by  another  plaintiff  for  in- 
juries in  the  same  accident,  was  introduced  in 
evidence  to  prove  an  admission  therein,  the  peti- 
tion in  the  former  action  was  also  admissible 
to  explain  the  allegations  of  the  answer,  but 
should  have  lieen  restricted  to  that  purpose  by 
the  court  in  its  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  H  133-135.1 

8.   TBIAL— iNSTBUCTIONa— StTFFICIESCY— LlM- 
ITINO    CONSIDEBATION    OF    EVIDENCE. 

An  instruction  that  a  petition  in  another 
case  should  l>e  considered  by  the  jury  only  as 
far  as  its  allegations  explain  the  allegations  con- 
tained in  the  answer  to  said  petition  offered  in 
evidence  was  not  so  insufficient  as  to  constitute 
error,  though  it  might  have  been  more  specific 
and  less  likely  to  be  misunderetood  had  the 
court  instructed  that  nothing  stated  in  the  peti- 
tion was  any  evidence  whatever  of  the  facts 
stated  therein,  and  that  the  jury  should  not 
consider  it  as  evidence  tending  to  prove  any 
facts  therein  stated. 
4,  Evidence— Admissibilitt— Pleadings    is 

Anotheb  Case  in  a  Diffebent  State— Ad- 

KiBsiONS  against  Intebest. 

Where  the  answer  filed  by  the  defendant  as 
defendant  in  a  different  action  contained  ad- 
missions against  the  defendant's  interest  in  the 
case  at  bar,  the  fact  that  it'  was  filed,  in  a 
different  case,  in  a  different  court  and  state, 
would  not  render  it  inadmissible. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  71»-725.1 

3;  Saub  —  Admissions  against  Intebcst  — 

Obounds  of  Admission. 

The  law  will  presume  admissions  against 
interest  to  be  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dit 
vol.  20,   Evidence.  g{  1028-1050-1 


Digitized  by 


Google 


Ma) 


KIRKPATRICK  v.  METROPOLITAN  ST.  RT.  CO. 


683 


6.  Tbiai.  —  Instructions  —  Nbcmsitt— Pub- 
pose  or  Evidence. 

The  fact  that  the  coart  stated  that  plead- 
ings in  another  case  were  admissible  to  fix  the 
date  of  the  accident  in  question  does  not  re- 
strict the  power  or  duty  of  the  conrt  to  instract 
as  to  the  admisalbillty  as  admissions,  if  they 
were  admissions,  of  any  other  facts  involved  in 
the  issues. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  46.  Trial.  |  498.1 

7.  BviDBRCB  —  Photoobafhs— Condition  at 
Tike  of  Accident. 

PhotoKraphs,  ahowinK  condition  of  a  trestle, 
track,  and  car  in  question,  taken  shortly  after 
an  accident  occurred,  are  admissible  in  evidence 
when  it  is  shown  that  they  are  correct  repre- 
sentations of  the  conditions  as  they  then  existed. 
[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  EMdence,  |  1511.] 

8.  Casbiebs— Actions  fob  Injurt  to  Pabsen- 
OEBS  —  Pleadings  —  Vabiance  —  Specific 
Acts  of  Neguoence. 

If  a  petition,  in  an  action  by  a  passenger 
for  injuries,  charges  negligence  in  general  terms, 
then  proof  of  negligence  either  in  relation  to 
the  tracks  or  roadbed  would  make  out  a  prima 
facie  case  for  plaintiff;  but,  when  the  petition 
alleges  specific  acts  of  negligence,  there  is  no 
right  to  prove  other  acts,  and  the  allegations  of 
specific  acts  of  negligence  cannot  be  treated  as 
surplusage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  I  1281.] 

9.  Tbiai.  —  Instbuctions— Cube  of  Instbuo- 

TIONS. 

An  instraction,  as  to  the  care  required  of 
a  carrier  of  passengers  as  to  keeping  its  tracks 
and  roadbed  in  proper  condition,  which  was  er- 
roneous because  the  petition  alleged  negligence 
only  as  to  the  tracks,  is  not  cured  by  an  in- 
straction that,  even  if  there  were  certain  defects 
in  the  tracks  and  roadbeds,  and  the  cars  were 
derailed,  and  plaintiff  was  thereby  injured,  if 
defendant  could  prove  tbat  the  derailment  was 
not  caused  by  any  neglect  on  its  part  in  i  pro- 
viding and  maintaining  reasonably  safe  tracks 
and  roadbed,  plaintiff  could  not  recover,  since 
there  was  a  restatement  of  the  matter  relating 
to  the  roadbed  which  was  not  alleged,  and  the 
burden  of  proving  defendant's  negligence  was 
placed  on  defendant,  where  it  did  not  properly 
belong. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  H  596-612.1 

10.  Cabbiebs— Cabb  Requibed  of  Cabbies. 
It  is  the  duty  of  a  carrier  to  use  the  utmost 

care  and  foresight,  which  capable  and  faithful 
railroad  men  would  take  under  like  circumstan- 
ces, to  keep  its  tracks  and  roadbed  in  a  reason- 
ably safe  condition  for  the  running  of  cars  over 
tbem. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  1087-1091.1 

11.  Same  —  Deobee  of  Cabb  Required  of 
Cabbies. 

In  an  action  by  a  passenger  for  injuries 
from  the  overturning  of  a  car,  where  there  was 
evidence  that  the  tracks  were  not  in  a  proper 
condition,  defendant  requested  an  instruction 
that  a  carrier  of  passengers  is  not  obliged  to 
foresee  and  provide  against  casualties  which 
were  not  known  to  occur  before,  and  which 
may  net  reasonably  be  expected,  and  that,  if  a 
carrier  availed  himself  of  the  best  known  and 
most  extensively  used  safeguards  against  dan- 
ger, he  has  done  all  the  law  requires,  and  his 
liability  is  not  to  be  ascertained  by  what  ap- 
pears, for  the  firat  time  after  the  disaster,  to  be 
a  proper  precaution  against  these  occurrences; 
Uiat  the  defendant  and  its  agents,  etc.,  in  the 
management  and  operation  of  its  cars,  were  by 
the  law  required  to  exercise  only  such  care  and 


prudence  as  was  reasonably  practicable,  and  if 
plaintiff  was  injured  as  the  result  of  some  oc- 
currence, which  careful  and  prudent  men  in  the 
situation  of  defendant's  agents  would  not  rea- 
sonably have  expected,  then  the  occurrence  was 
an  accident,  and  defendant  was  not  liable;  that 
the  mere  fact  that  an  accident  oocnrred.  and 
plaintiS  was  injured,  does  not  of  itself  entitle 
plaintiff  to  recover,  and  if  defendant's  servants 
exercised  all  the  care  and  prudence  that  were 
reasonably  practicable  nnder  all  the  circumstan- 
ces, and  the  accident  happened  without  negli- 
gence on  their  part,  then  plaintiff  could  not  re- 
cover under  any  circumstances.  Beld,  that  the 
requests  were  properly  refused,  as  not  imposing 
a  sufficiently  high  degree  of  care  upon  the  car- 
rier. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  ||  1087-1091.1 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Action  by  Martha  E.  Kirkpatrick  and  an- 
otlier  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  for  plalD- 
tUTs,  defendant  appeals.  Reversed  and  re- 
manded. 

For  opinion  in  Court  of  Appeals,  see  107  S. 
W.  1025. 

This  suit  was  l>egun  in  the  circuit  court 
of  Jackson  county,  by  the  respondent  against 
the  appellant,  to  recover  the  sum  of  |5,000 
damages,  as  compensation  for  injuries  sus- 
tained by  her  through  the  alleged  negligence 
of  the  latter.  The  appellant  was  a  common 
carrier,  and  respondent  was  a  passenger  up- 
on one  of  its  cars  at  the  time  the  injuries 
were  received.  Plaintiff  plesded  specific  acts 
of  negligence,  and  the  allegation  Is  as  fol- 
lows: "(2)  That  at  a  point  just  east  of  the 
Intersection  of  Haskell  avenue  with  Sherman 
street  said  railway  is  elevated  upon  a  high 
trestle;  that  for  a  long  time  prior  to  said 
date  the  track  west  of  said  Sherman  street 
and  across  said  Sherman  street  was  In  a  dan- 
gerous and  defective  condition,  in  this:  That 
the  ties  nix>n  which  said  track  was  laid  were 
old  and  rotten;  that  the  rails  were  not  prop- 
erly connected  together  at  the  Joints,  so  that 
said  rails  did  not  meet  at  the  Joints  and  form 
a  continuous  rail;  also  said  track  was  rough 
and  uneven;  that  on  said  date  said  car  in 
which  plaintiff  was  riding  was  going  at  a 
high  rate  of  speed  across  said  Sherman- street 
and  towards  said  trestle,  when,  owing  to  said 
defects  In  said  track,  said  car  left  said  track 
near  the  west  side  of  said  Sherman  street, 
and  ran  along  the  ties  and  onto  said  trestle 
for  some  distance,  and  then  fell  off  said  tres- 
tle to  the  ground  below,  a  distance  of  about 
12  feet."    The  answer  was  a  general  denial. 

The  facts  disclosed  by  the  record  are  sub- 
stantially as  follows:  The  defendant.  Metro- 
politan Street  Railway  Company,  owns  and 
operates  wtiat  is  known  as  the  "West  Side 
Line"  in  Kansas  City,  Kan.  This  line  runs 
along  Haskell  avenue,  which  Is  a  highway 
running  east  and  west.  Sherman  street  cross- 
es Haskell  avenue  at  right  angles,  and,  Just 
east  of  the  intersection,  the  street  railroad 
runs  on  a  trestle  20  or  25  feet  high,  for  a  con- 
siderable distance.    The  trestle  begins  with- 
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In  2S  feet  of  the  east  line  of  Sherman  street, 
and  going  west  from  Sherman  street  the 
street  railway  tracks  are  on  an  ascending 
grade  for  half  a  block.  Plaintiff  lived  with 
her  husband  at  Third  and  Garfield  streets,  In 
Kansas  City,  Kan.  On  the  morning  of  Jan- 
uary 8,  1904,  plaintiff  left  her  home  and  went 
to  Tlslt  a  married  son,  who  lived  at  No.  2726 
North  Eighth  street,  near  the  end  of  the  West 
Side  Line.  She  remained  there  until  about 
five  o'clock  In  the  afternoon,  when  she  start- 
ed for  her  home.  She  took  a  oar  on  the 
West  Side  Line.  There  were  two  or  three 
passengers  on  the  car,  and  W.  R.  Reaburn 
was  the  conductor,  and  Mike  Oallivan  was 
the  motorman.  As  the  car  was  approaching 
Sherman  street,  it  was  running  fast  down- 
grade, and,  as  It  reached  a  point  about  40 
feet  from  the  trestle,  the  car  jumped  the 
track  at  a  joint  in  the  rails,  and  ran  along 
the  ties  onto  the  trestle.  At  a  point  where 
the  trestle  was  about  12  feet  above  the 
ground  below,  the  car  fell  off  the  trestle  to 
the  ground,  striking  on  Its  side.  Mrs.  Kirk- 
patrlck  was  severely  injured.  Her  skull  was 
fractured.  Her  shoulder  was  broken,  caus- 
ing a  permanent  disability,  and  obliging  her 
to  keep  her  arm  In  a  harness  ever  since.  Her 
coccyx  bone  was  also  broken,  and  she  was 
confined  to  her  home  for  months.  There  was 
abundant  testimony,  given  by  plaintiff's  wit- 
nesses, that  the  print  of  the  wheels  in  the 
ground  showed  that  the  car  left  the  track  at 
a  joint  where  the  end  of  the  east  rail  was 
an  inch  and  a  half  lower  than  the  end  of  the 
west  rail.  The  track  was  laid  on  concrete 
pillars  sunk  into  the  ground.  There  were 
Iron  tie  rods,  as  well  as  wooden  tie  braces, 
extending  from. one  rail  to  the  other.  The 
conductor,  W.  R.  Reaburn,  brought  a  suit  for 
bis  Injuries  against  defendant  in  the  district 
court  of  Wyandotte  county,  Kan.  In  that 
suit  defendant  filed  an  answer,  setting  up 
that  defendant's  division  superintendent,  A. 
C.  Bullock,  for  some  months  prior  to  the  ac- 
cident, bad  forbidden  any  car  to  run  at  a 
rate  of  speed  exceeding  5  miles  an  hour ;  that 
the  car  was  running  10  miles  an  hour,  and 
that  it  was  dangerous  to  run  a  car  at  so  high 
a  rate,  of  speed  as  10  miles  an  hour  at  the 
place  where  the  accident  occurred.  The  plead- 
ings in  the  Reaburn  Case  were  offered  in  evi- 
dence. The  admission  of  this  evidence  is  as- 
signed by  defendant  as  error. 

At  the  request  of  respondent,  and  over  the 
objections  of  the  appellant,  the  court  gave, 
among  others,  the  following  Instructions,  and 
to  the  action  of  the  court  in  giving  them  the 
appellant  duly  saved  its  exceptions,  to  wit: 
"(1)  The  court  Instructs  the  jury  that  it  was 
the  duty  of  defendant  to  use  the  utmost  care, 
diligence,  and  foresight,  which  capable  and 
faithful  railroad  men  would  take  under  like 
circumstances,  to  keep  its  track  and  roadbed 
in  a  reasonably  safe  condition  for  the  running 
of  cars  over  it  (2)  The  court  instructs  the 
jury  that,  If  you  believe  from  the  evidence 
that,  while  plaintiff,  Martha  E.  Klrkpatrlck, 


was  a  passenger  in  a  car  running  on  defend- 
ant's railway,  said  car  was  derailed,  owing 
to  the  fact  that  the  rails  were  not  properly 
connected  together  at  the  joints,  so  that  said 
rails  did  not  meet  at  the  joints  and  form  a  . 
continuous  rail,  and  also  said  track  was  rough 
and  uneven,  and  that  said  car,  while  derailed, 
ran  off  from  a  trestle  and  injured  said  plain- 
tiff, then  it  devolves  upon  the  defendant  to 
prove,  to  the  satisfaction  of  the  jury,  that 
such  derailment  of  said  car  was  not  caused 
by  any  fault,  negligence,  or  carelessness  On 
its  part,  in  providing  and  maintaining  a  rea- 
sonably safe  track  and  roadbed,  in  the  par- 
ticulars above  set  forth,  over  which  to  run 
the  same;  and,  unless  it  is  so  shown,  your 
verdict  should  be  for  the  plaintiff."  "(5)  The 
court  Instructs  the  Jury  that  the  petition  of- 
fered In  evidence  in  the  case  of  W.  B.  Rea- 
burn, plaintiff,  against  the  Metropolitan  Street 
Railway  Company,  defendant.  In  the  district 
court  of  Wyandotte  county,  Kan.,  is  to  be 
considered  by  you  only  so  far  as  its  allega- 
tions explain  the  allegations  contained  In  the 
answers  to  said  petition  offered  in  evidence. 
Any  allegations  contained  in  said  petition  as 
to  the  speed  of  the  car,  or  the  condition  of 
the  track  at  the  time  and  place  of  the  acci- 
dent, are  not  to  be  regarded  by  you  as  evi- 
dence of  those  facts.  With  regard  to  the  an- 
swers to  said  petition  offered  In  evidence  you 
are  instructed  that  any  allegations  contained 
in  said  answers. as  to  the  speed  of  the  car  at 
the  time  and  place  of  the  accident,  and  against 
the  interest  of  the  defendant  in  this  case, 
are  to  be  taken  In  connection  with  all  the  oth- 
er evidence  In  the  case.  You  may  treat  them 
as  true  or  false,  just  as  you  believe  them  to 
be  true  or  false,  when  considered  with  a  view 
to  all  the  other  facts  and  circumstances  In 
the  case." 

At  the  request  of  the  appellant,  the  court 
gave  certain  instructions,  and  refused  the 
following,  to  which  action  of  the  court  in  so 
refusing  the  appellant  duly  saved  its  excep- 
tions, to  wit :  "(7)  A  carrier  of  passengers  la 
not  obliged  to  foresee  and  provide  against 
casualties  which  have  not  l>een  known  to  oc- 
cur before,  and  which  may  not  reasonably  be 
expected;  and  If  such  carrier  has  availed 
himself  of  the  best  known  and  most  exten- 
sively used  safeguards  against  danger,  he  has 
done  all  the  law  requires,  and  his  liability  is 
not  to  be  ascertained  by  what  appears,  for 
the  first  time  after  the  disaster,  to  be  a  prop- 
er precaution  against  its  occurrence.  And 
where  an  appliance  or  structure,  not  obvious- 
ly defective  or  insufficient,  has  been  in  dally 
use  for  years,  and  has  uniformly  proved  ade- 
quate, safe,  and  sufficient,  it  may  be  contin- 
ued without  imputation  of  negligence.  (8) 
The  duty  Imposed  upon  the  defendant  did  not 
require  it  to  use  every  possible  means  and 
precaution  to  prevent  an  accident  or  avoid 
an  injury  to  its  passengers,  nor  any  particu- 
lar means  which,  it  may  appear  after  the  ac- 
cident, would  have  prevented  or  avoided  It 
The  defendant.  Its  agents,  servants,  and  em- 
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ployCa,  in  the  management  and  operation  of 
defendant's  cars,  were  by  the  law  required 
to  exercise  only  aucb  care  and  prudence  aa 
was  reasonably  practicable;  and  no  liability 
can  attacti  to  the  defendant  in  this  case,  If 
auch  care  was  used  by  It,  and  by  the  exercise 
of  Bucb  care  the  accident  complained  of  could 
not  tiave  been  foreseen  or  reasonably  antici- 
pated or  expected.  If  the  plalntlfT  received 
her  injuries  as  the  result  of  an  accident, 
which  reasonably  careful  and  prudent  men. 
In  the  same  situation  aa  defendant's  servants 
were  at  the  time,  and  exercising  such  care  as 
was  reasonably  practicable,  could  not  have 
foreseen  nor  reasonably  anticipated,  then  the 
plaintiff  cannot  recover,  and  your  verdict  must 
be  for  the  defendant.  (9)  When  something 
unusual  occurs,  but  such  unusual  occurrence 
Is  not  th'e  result  of  an  unusual  act  of  the  de- 
fendant, and  the  defendant  has,  so  far  as  he 
is  concerned,  I>een  pursuing  his  usual  course, 
which  has  heretofore  been  done  In  safety, 
then  the  unusual  occurrence  is  what  is  called 
an  accident  If  plaintiff  received  her  Injuries 
as  the  result  of  some  occurrence  which  care- 
ful and  prudent  men,  in  the  situation  of  de- 
fendant's agents,  would  not  reasonably  have 
anticipated  or  expected,  then  such  occurrence 
Is  what,  in  law,  is  termed  an  accident,  and  the 
defendant  is  not  liable  for  the  resulting  in- 
Jury  to  the  plaintiff."  "(13)  You  are  further 
instructed  that  the  defendant  company  was 
not  an  Insurer  of  the  safety  of  the  plaintiff, 
nor  was  It  required  to  exercise  any  degree  of 
care  or  foresight  that  was  not  reasonably 
practicable.  Therefore  you  are  Instructed 
that  the  mere  fact  that  an  accident  occurred 
and  plaintiff  was  injured,  if  you  believe  she 
was,  does  not  of  itself  entitle  plaintiff  to  re- 
cover in  this  case;  and  If  you  believe  from 
the  evidence  that  defendant's  servants  exer- 
cised all  the  care  and  prudence  that  were 
reasonably  practicable  under  all  the  circum- 
stances, and  that  the  accident  happened  with- 
out negligence  on  their  part,  then  the  plain- 
tiff cannot  recover  under  any  circumstances 
In  this  case,  and  your  verdict  must  be  for  the 
defendant." 

The  jury  found  the  Issues  for  the  plaintiff, 
and  assessed  her  damages  at  the  sum  of  |5,- 
000,  and  in  due  time  and  In  proper  manner 
the  appellant  appealed  the  cause  to  this  court 

John  H.  Lucas,  Ben  T.  Hardin,  and  Ben  F. 
White,  for  appellant  U  A.  Laugblln,  for 
respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  first  assignment  of  error  pre- 
sented by  appellant  for  our  consideration  was 
the  action  of  the  court  in  admitting  In  evi- 
dence, on  the  part  of  the  respondent,  the  peti- 
tion and  amended  answer  In. the  case  of  W. 
B.  Beabum  against  the  appellant,  the  Met- 
ropolitan Street  Hallway  Company,  which 
was  pending  in  the  district  court  of  Wyan- 
dotte county,  Kan.,  wherein  Beabum,  the 
conductor  In  charge  of  the  car  on  which  this 
reqxindent  was  Injured,  bad  sued  the  com- 


pany for  injuries  received  In  this  same  acci- 
dent The  action  of  the  court  in  that  regard 
is  assailed  for  several  reasons: 

(a)  That  there  was  no  testimony  Introduced 
which  showed  Beabum,  the  plaintiff  in  that 
case,  was  the  conductor  in  diarge  of  the  car 
in  which  respondent  was  a  passenger,  and  on 
wtiich  she  was  injured.  Counsel  for  appellant 
is  mistaken  as  to  the  fact  In  that  regard. 
He  has  overlooked  the  following  evidence: 
Mr.  M.  J.  Rooney,  one  of  defendant's  witness- 
es, who  was  a  motorman  riding  in  the  car 
on  which  t]ie  injury  occurred,  testified  as 
follows:  "Q.  What  was  the  name  of  the  con- 
ductor there  on  that  train?  A.  I  think  it 
was  Mr.  Baybom.  Q.  W.  B.  Baybom?  A. 
Yes,  sir;  I  think  so."  And  Mr.  W.  H.  Pat- 
terson, another  one  of  defendant's  witnesses, 
testified  as  follows:  "Q.  What  was  the  name 
of  the  conductor  of  the  car  that  went  off  the 
track?  A.  Baybom,  I  believe,  was  his 
name."  While  it  is  true  the  stenographer,  in 
transcribing  the  testimony,  spelled  the  name 
"Baybom"  Instead  of  "Reaburn,"  yet  there 
was  no  pretense  made  at  the  trial,  when  the 
answer  was  offered  in  evidence,  tliat  the 
plaintiff  named  therein  was  not  the  conductor 
who  had  charge  of  the  car  at  the  time  the 
accident  occurred,  and  that  he  was  not  the 
person  mentioned  in  the  oral  testimony. 

(b)  It  Is  next  contended  by  the  appellant 
that  the  petition  in  the  Reaburn  Case  could 
not  possibly  have  been  competent  for  any 
purpose,  since  It  in  no  way  bound  the  defend- 
ant The  learned  counsel  for  appellant  seem 
to  misconceive  the  purpose  the  respondent  had 
in  view  by  offering  the  petition  in  that  case 
as  evidence  In  the  case  at  bar.  Her  puri>ose 
was  not  to  prove  the  truthfulness  of  tbe 
facts  stated  in  the  petition;  but  the  purpose 
was  to  prove  tliat  defendant  made  certain 
written  statements  in  its  answer,  regarding 
the  derailment  of  the  car  and  tbe  cause  there- 
of, which  resulted  in  her  injuries.  The  an- 
swer of  the  company  set  up  certain  facts  as 
a  defense  to  the  cause  of  action  stated  In 
Beabum's  petition;  among  others,  that  Bea- 
bum was  negligently  running  said  car  at  a 
rate  of  speed  in  excess  of  10  miles  an  hour, 
which  is  dangerous,  and  in  violation  of  orders 
given  him  by  the  superintendent  of  the  com- 
pany ;  and,  in  order  to  make  the  answer  in- 
telligible, it  was  necessary  for  the  court  and 
Jury  to  know  and  understand  the  nature 
of  the  charges  made  in  the  petition.  That 
knowledge  could  best  be  obtained  by  reading 
the  petition  itself  which  contained  the  charg- 
es; and  then,  when.  In  the  light  of  those 
charges,  the  answer  Is  read,  ttie  matters  to 
which  It  refers  are  pointed  out,  and  tbe  al- 
l^atlons  of  the  answer  are  thereby  made 
intelligible,  which,  if  read  alone,  would  be 
meaningless  or  misleading  to  the  Jury,  the 
I>etltlon  was  admissible  for  tbe  purposes  men- 
tioned, but  the  object  or  purpose  of  the  evi- 
dence should  have  been  specitlcally  limited  by 
an  Instruction  to  that  purpose  only.  Stanard 
Mining  Co.  v.  Transit  Co.,  122  Mo.  277.  26 
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S.  W.  704.  The  court  by  Instruction  No.  6, 
given  for  respondent,  attempted  to  so  limit 
the  effect  of  the  i)etltIon  to  the  objects  stated, 
by  the  use  of  the  following  language:  That 
the  petition  In  the  Reabum  Case  "is  to  be 
considered  by  you  only  as  far  as  Its  allega- 
tions explain  the  allegations  contained  In  the 
answer  to  said  petition  offered  In  evidence." 
The  limitation  of  that  evidence  might  have 
been  more  specific  and  less  liable  to  mislead 
the  Jury  bad  the  court  added  to  that  Instruc- 
tion that  nothing  stated  In  the  petition  was 
any  evidence  whatever  of  the  truth  of  any 
of  the  facts  stated  therein,  and  that  the  jury 
should  not  consider  it  as  evidence  tending  to 
prove  any  such  fact  therein  stated.  But 
however  that  may  be,  we  are  not  prepared 
to  say  the  Instruction  was  reversible  error, 
given  in  the  form  above  quoted. 

(c)  The  appellant  also  Insists  that  the  pe- 
tition and  answer  In  the  Reabum  Case  should 
have  been  excluded  as  evidence  In  this  case, 
for  the  reason  that  they  were  not  only  filed 
in  another  case,  but  even  in  another  court, 
and,  in  fact,  In  another  state.  This  conten- 
tion of  appellant  is  unsound,  for  the  rea- 
son the  answer  was  admitted  In  evidence  be- 
cause it  contained  certain  written  admissions, 
against  the  interest  of  the  company,  regarding 
this  same  accident,  which  the  law  presumes 
to  be  true  because  they  are  against  its  In- 
terest. Etowzelot  v.  RawUng,  58  Mo.  75; 
Anderson  v.  McPlke,  86  Mo.  293.  The  place 
and  manner  of  making  the  admission  have 
nothing  to  do  with  the  question  of  Its  ad- 
missibility. The  place  and  manner  of  making 
the  admission  often  does  and  should  affect 
the  weight  to  be  given  thereto,  as  is  shown 
by  what  Is  known  In  ithe  books  as  Judicial 
and  extrajudicial  confessions  and  admissions. 
The  former,  having  been  made  in  solemn 
form,  In  a  court  of  Justice,  constituting  the 
foundation  or  a  i>art  of  the  procedure  in 
causes  pending,  In  which  the  rights  of  the 
parties  are  stated,  and  by  which  the  courts 
are  called  upon  to  pass  Judgment,  and  upon 
which  they  must  solemnly  decree  the  rights 
of  the  parties,  are  for  those  reasons  entitled 
to  greater  consideration  and  weight  than 
when  casually  or  Incautiously  made,  at  a 
time  and  place  and  under  circumstances  not 
calculated  or  Intended  to  affect  the  rights 
or  Interests  of  others,  and,  perhaps,  unmindful 
of  all  the  facts  and  circumstances  of  the 
case.  But  these  are  matters  for  the  Jury  and 
not  for  the  court  to  consider. 

(d)  The  fact  that  the  court  stated  In  Its 
ruling  that  the  pleadings  In  the  Reabum 
Case  were  admissible  for  the  pupose  "to  fix 
the  date  of  the  accident"  In  no  manner  re- 
stricted the  power  or  duty  of  the  court  to 
instruct  the  Jury  that  they  were  also  admis- 
sible as  admissions,  if  they  were  admissions, 
of  any  other  fact  or  facts  involved  In  the 
Issues  presented  by  the  pleadings. 

2.  The  respondent  Introduced  in  evidence 
certain  photographs,  showing  the  condition 
of  the  trestle,  track,  and  car  In  question  taken 


shortly  after  the  accident  occurred,  which  the 
evidence  showed  were  correct  representations 
of  the  conditions  as  they  then  existed.  The 
appellant  objected  to  the  Introduction  of  those 
photographs.  There  is  no  merit  in  this  ob- 
jection. In  discussing  the  right  to  use  photo- 
graphs as  evidence  in  a  cause  Judge  Valllant 
said:  "These  photographs  testify  to  us  how 
the  sidewalk  appeared  at  the  time  they  were 
taken.  The  plaintiff  testified  that  It  appear- 
ed at  the  time  of  the  accident  as  it  appears 
In  the  photographs,  but  the  photographs  are 
silent  on  that  point,  and  serve  in  that  con- 
nection only  as  illustrations  of  the  witness' 
testimony."  They  are  of  the  same  character 
of  evidence  as  diagrams  and  pictures  drawn 
by  hand;  not  necessarily  carrying  the  same 
degree  of  probative  force,  but  still  of  the 
same  character ;  not  In  themselves  evidence 
at  all,  but  representing  to  the  eye  what  the 
witness  declares  was  the'  real  appearance  of 
the  thing  at  the  time  he  saw  it.  Baustian 
T.  Young,  152  Ma,  loc.  dt  323,  53  S.  W.  921. 
75  Am.  St  Rep.  462 ;  EMge  v.  Southwest  Ry. 
Co.,  206  Mo.  471,  104  S.  W.  90. 

8.  It  is  next  Insisted  by  the  appellant  that 
the  court  erred  In  giving  Instructions  1  and  2 
for  the  respondent  for  the  reason  stated  that 
both  of  them  Introduced  and  submitted  to 
the  jury  an  issue  not  stated  In  the  petition, 
to  wit,  the  condition  of  the  roadbed  where  the 
accident  occurred.  The  petition  alleged  spe- 
cifically '^at  the  ties  upon  which  said  track 
was  laid  were  old  and  rotten;  that  the  mils 
were  not  properly  connected  together  at  the 
joints,  so  that  said  rails  did  not  meet  at 
the  Joints  and  form  a  continuous  rail;  also 
said  track  was  rough  and  uneven,"  and  that 
said  car  was  going  at  a  high  rate  of  speed, 
and  that  "owing  to  said  defects  In  said  track, 
said  car  left  said  track,"  eta,  and  In  con- 
sequence thereof  she  was  injured.  It  is 
thus  seen  that  no  complaint  Is  made  In  the 
petition  against  the  condition  of  the  road- 
bed, while  both  of  said  Instructions  tell  the 
jury  that  it  was  the  duty  of  the  appellant 
to  use  the  utmost  care,  diligence,  and  fore- 
sight which  capable  and  faithful  railroad 
men  would  take  under  like  circumstances,  to 
keep  Its  track  and  roadbed  In  a  reasonably 
safe  condition  for  the  running  of  cars  over 
it.  The  law  Is  well  settled,  at  least  In  this 
state,  that  whenever  the  petition  alleges 
specific  acts  of  negligence  which  caused  the 
injury  to  the  passenger,  then  it  has  no  right 
to  prove  other  acts  of  negligence  caused  or 
contributed  to  the  Injury.  That  question 
has  many  times  been  before  this  court,  and 
some  of  the  most  recent  cases  have  an- 
nounced the  rule  as  above  stated.  Roscoe 
v.  Metropolitan  St  Ry.  Co.,  202  Mo.  576, 
101  S.  W.  32;  Orcutt  v.  Century  Building 
Co.,  201  Mo.  424,  99  S.  W.  1062,  8  L.  R.  A. 
(N.  S.)  929;  McGrath  v.  R.  R.,  197  Mo.  97. 
94  S.  W.  872;  Gayle  v.  Mo.  Car  Co.,  177 
Mo.,  loc.  dt  4.50,  76  S.  W.  987. 

Counsel  for  respondent  does  not  controvert 
the  rule  as  above  stated,  but  seeks  to  escape 


Digitized  by 


Google 


Ho.) 


KIRKPATRICK  v.  METROPOLITAN  ST.  RY,  CO. 


687 


the   effect   thereof   by   contending  thnt   the 
petition  would  hare  been  good  had  it  charg- 
ed negligence  only  In  general  terms,  and,  hav- 
ing   gone   forth   and    unnecessarily   charged 
Epeoiflc  acts  of  negligence,  that  those  acts 
may   be  treated   as   surplusage,   and   a   re- 
covery had  by  simply  proving  that  the  de- 
fendant was  a  common  carrier,  that  plaintiff 
was  a  passenger  on  one  of  Its  cars,  that  car 
was  derailed,   and  that,   in   consequence  of 
the  derailment,  she  was  injured.    If  the  pe- 
tition   had    charged    negligence    In    general 
terms,  then  unquestionable  proof  of  the  facts 
above  mentioned  would  have  made  out  a  pri- 
ma facie  case  for  plaintiff;    but  since  the 
petition  alleges  the  specific  acts  of  negligence 
which  caused  the  Injury,  the  law  will  not 
permit  her  to  treat  that  allegation  as  sur- 
plusage.    The  reason .  for  that  difference  Is 
this:    That,  where,  .a  passenger  Is  Injured  by 
the  carrier  while  being  carried,  the  law  pre- 
sumed the  Injury  was  the  result  of  the  car- 
rier's negligence,  and  casts  upon  him   the 
bnrden    of  proving  he   was  not   negligent. 
This  Is  done  for  the  reason  that  the  cars 
and  other  means  of  transportation  are  un- 
der his  care  and  control,  and  thereby,  hav- 
ing peculiar  knowledge  of  their  movements 
and  operations,  he  is  presumed  to  know  what 
was  the  cause  of  the  injury  complained  of; 
while,   upon  the  other  hand,  the  passenger 
has  no  such  care,  control,  or  knowledge  of 
the  operation  of  the  cars  and  other  means 
of  transportation,  and  for  those  correlative 
reasons  the  law  presumes  the   injury  was 
caused  by  acts  not  known  to  the  passenger, 
and  for  that  reason  it  would  be  difficult,  if 
not  Impossible,  for  him  to  prove  the  cause, 
and,  for  these  additional  reasons,  the  law 
presumes  the  cause  was  the  result  of  the 
negligence  of  the  carrier,  and  that  i>resump- 
tlon  will  warrant  a  finding  for  plaintiff  with- 
out the  defendant  establishes  the  fact  that 
the  Injury  was  due  to  some  cause  for  which 
he  was  not  liable.    But,  If,  upon  the  other 
hand,  the  plaintiff  has  knowledge  of  the  facts 
which  caused  his  injury,  and  states  those 
facts  in  his  petition  as  the  facts  constitut- 
ing his  cause  of  action,  then  there  is  no 
necessity  for  calling  into  requisition  the  rule 
which  indulges  in  the  presumption  that  the 
carrier    possesses    knowledge    of   the    facts 
which  caused  the  injury,  and  that  the  pas- 
senger has  no  such  knowledge;    and,  when- 
ever the  reason  for  the  rule  ceases  to  exist, 
then    the    rule    Itself   becomes    inoperative. 
Klebe  v.  Park  Distilling  Co.  (Mo.)  105  S. 
W.  1057.    And  the  respondent  having  alleg- 
ed the  specific  acts  of  negligence  which  caus- 
ed her  injury,  she  must  either  prove  the  In- 
Jury  was  caused  as  alleged,  or  go  out  of 
court.     Beebe  v.  Transit  C!o.,  206  Mo.  419, 
103  S.  W.  1019.    In  the  case  last  cited  this 
same  question  was  fully  discussed,  and  the 
reason  for  the  rule  was  fully  considered,  and 
It  would  serve  no  useful  purpose  to  prolong 
this  discussion  of  that  question. 

Counsel  for  respondent  also  attempts  to 


escape  the  effects  of  the  rules  above  men- 
tioned, by  contending  that  the  evils  pointed 
out  are  cured  by  Instruction  No.  2,  given  at 
his  instance,  which  tells  the  Jury  that,  even 
though  they  might  find  that  certain  defects 
existed  In  the  track  and  roadbed,  and  that 
the  car  was  derailed  on  that  account,  and 
that  m  consequence  thereof  plaintiff  was  in- 
jured, yet,  if  the  defendant  could  prove  to  the 
satisfaction  of  the  Jury  that  the  derailment 
was  not  caused  by  any  neglect  on  Its  part 
in  providing  and  maintaining  reasonably  safe 
track  and  roadbed,  plaintiff  could  not  recover. 
This  contention  of  respondent  is  equally  un- 
tenable for  two  reasons:  First,  because  It  to 
but  a  restatement,  in  another  form,  of  the 
proposition  previously  disposed  of,  for  the 
reason  that  said  instruction  also  ignores  the 
rule  of  evidence  which  requires  the  specific 
acts  of  negligence  pleaded  to  be  proven  as 
alleged,  and  none  other;  and,  second,  be- 
cause this  Instruction  casts  the  burden  of 
proof  upon  the  defendant  to  prove  It  was  not 
guilty  of  negligence  as  charged  in  the  peti- 
tion. This  is  clearly  error,  for  the  reason 
that  the  burden  of  proving  negligence  rests 
upon  the  party  who  alleges  it,  with  the  sole 
exception  that,  where  the  pasftenger  is  in- 
jured by  the  carrier  while  being  carried,  he 
may  sue  for  those  Injuries,  and  allege  gen- 
eral negligence,  and  recovery  may  be  had  by 
proving  he  was  a  passenger,  and  that  he  was 
Injured  by  the  carrier  while  being  carried, 
without  offering  any  testimony  tending  to 
prove  negligence.  But,  as  before  stated,  if 
the  pleader  does  not  follow  the  rule  of  plead- 
ing last  stated,  but  aljeges  the  specific  acts 
which  constitute  the  negligence  complained 
of,  then  the  burden  of  proof  rests  upon  the 
plaintiff  to  prove  the  negligence  as  charged, 
notwithstanding  the  fact  he  was  a  passen- 
ger, and  was  Injured  while  being  carried.  In 
the  case  at  bar,  the  plaintiff  having  stated 
the  specific  acts  of  negligence  which  caused 
her  Injury,  the  burden  of  proving  those  specif- 
ic acts  rested  upon  her,  and  Instruction  No.  % 
given  in  her  behalf,  erroneously  imposed  that 
burden  upon  the  appellant.  Klebe  v.  Park 
Distilling  Co.,  supra;  Beebe  v.  Transit  Co., 
supra. 

4.  Appellant  complains  of  the  action  of  the 
court  In  giving  instruction  No.  1  for  respond- 
ent It  told  the  Jury  the  degree  of  care  the 
appellant  owed  the  respondent,  which  appel- 
lant contends  Is  greater  than  the  law  Imposes 
on  It  The  instruction,  In  effect  told  the  Jury 
that  It  was  the  defendant's  duty  to  use  the 
utmost  care,  diligence,  and  foresight  which 
capable  and  faithful  railroad  men  would 
use  under  like  circumstances.  The  Instruc- 
tion properly  told  the  Jury  the  degree  of  care 
appellant  owed  to  the  respondent.  The  law 
declared  therein  has  been  many  times  an- 
nounced by  this  court,  as  will  be  seen  by  con- 
sulting the  following  cases:  Lemon  v.  Chans- 
lor,  68  Mo.,  loc.  clt.  356,  30  Am.  Rep.  799; 
Jackson  v.  Grand  Ave.  Ry.  Co.,  118  Mo.,  loc. 
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clt  224,  24  S.  W.  192 ;  Smith  v.  Railway  Co., 
108  Mo.,  loc.  clt,  249,  18  S.  W.  971;  Clark 
V.  C.  *  A.  Ry.  Co.,  127  Mo.,  loe  clt.  208.  29 

8.  W.  1013 ;  DeToy  v.  St.  Louis  Transit  Co., 
192  Mo.,  loc.  clt.  209,  91  S.  W.  140 ;  Fullecton 
T.  Railway,  84  Mo.  App.,  loc.  clt.  502. 

5.  It  Is  finally  contended  that  the  court  er- 
red In  refusing  Instructions,  numbered  7,  8, 

9,  and  13,  asked  by  It.  These  Instructions 
are  Intended  as  counterparts  of  Instruction 
No.  1,  glren  for  respondent,  which  we  have 
'Considered  In  paragraph  4  of  this  opinion. 
These  instructions  place  a  less  degree  of  care 
upon  the  appellant  than  that  required  by  said 
Instruction  given  for  the  respondent  The 
law  imposes  a  higher  degree  of  care  upon  a 
carrier  than  that  stated  In  these  Instructions, 
and  they  were  for  that  reason  properly  re- 
fused. Appellant  presents  some  other  minor 
points  for  our  consideration;  but,  after  a 
careful  consideration,  we  are  of  the  opinion 
that  they  are  devoid  of  merit 

Because  of  the  errors  pointed  out  In  para- 
graph S  of  this  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded.  All  con- 
cur. 


WANN  V.  SCULLIN  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1908.     Rehearing  Denied 

March  17,  1908.) 

L  Pbircipai,  and  Agent— Dxjties  of  Aoent 
—  Inconsistent  Intebests  —  Vauditt  of 
Tbansaction. 

An  agent  owes  his  principal  the  perfect 
good  faith  and  loyalty,  and  may  not  take  upon 
himself  the  character  of  an  agent  where,  be- 
cause of  his  relations  to  others  or  his  own  per- 
sonal interest,  he  would  be  compelled  to  assume 
inconsistent  duties  and  obligations,  and  as  a 
general  rule  the  contracts  procured  by  an  agent 
who  has  an  interest  in  the  subject-matter  of  the 
agency  which  is  undisclosed  to  his  principal  are 
voidable  in  an  action  for  that  purpose,  but  the 
rule  is  not  an  arbitrary  one,  and  has  not  been 
rigid  in  all  cases. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  §  465.] 

2.  Cancellation  of  Inswbuments— Fraud- 
Evidence— Sofficienct— Law  AND  Equity 
Actions. 

In  a  suit  in  equity  to  avoid  a  transaction, 

much  less  is  required  to  sustain  the  charge  of 

fraud  than  in  an  action  at  law  for  fraud  and 

deceit 
[EM.  Note.— For  cases  in  point  see  Cent.  Dig. 

Tol.  8,  Cancellation  of  Instruments,  $|  102-103.] 

8.  Cobpobations— Stockholdebs  —  Right  to 
Repbesent  Thibd  Pabtt  in  Dealings 
with  Cobpobation. 

The  mere  fact  that  one  Is  a  stockholder  in 
a  corporation  will  not  entirely  disable  him  from 
representing  a  third  party  in  a  business  trans- 
action with  the  corporation,  but  merely  affords 
a  ground  for  subjecting  the  transactions  to  the 
closest  scrutiny  by  the  courts  when  challenged 
by  one  entitled  to  raise  the  question. 
4.  Same— Ofticebs— Fraud. 

In  an  action  for  fraud  and  deceit  where  it 
appeared  that  a  defendant,  the  president  of  the 
ferry  company  in  which  plaintiff  held  stock, 
was  also  a  stocliholder  in  a  railroad  corporation 
which  was  planning  to  secure  control  of  the  fer- 
ry stock,  and  that  defendant  wrote  plaintiff  that 


he  was  offered  $500  per  share  for  a  majority  of 
all  of  the  ferry  stock,  and  had  agreed  to  sell 
his  holdings,  and  recommended  plaintiff  to  do 
likewise,  and  asked  her  to  send  him  her  stock 
immediately  if  she  would  sell,  and,  if  a  major- 
ity of  the  stockholders  agreed  to  sell,  he  would 
send  her  $500  per  share  for  her  holdings,  the 
fact  that  defendant  had  a  pecuniary  interest  in 
the  compcmy  intending  to  buy  the  sbxA  which 
he  did  not  disclose  to  plaintiff  was  not  in  law  a 
fraud  upon  plaintiff,  and  did  not  dis(]ualify  him 
trom  receiving  her  stock  and  delivering  it  to  an 
agent  of  the  purchaser. 
B.  TBIAL— INSTBUCTIONS— BlATTEBS   NOT  Sup- 

pobted  bt  Evidence. 

It  is  error  to  instruct  as  to  matters  on 

which  there  is  no  evidence. 

8.  Fbaud  —  LiABiLrrr  —  Matebialitt  —  Re- 
liance ON  Nonexistknob  of  Facts  Con- 

CEALED. 

To  warrant  a  finding  of  fraud  in  falling  to 
disclose  a  certain  matter,  it  must  be  shown  that 
the  failure  to  disclose  the  fiacts  in  question  were 
material  inducements  to  plaintiffs  act  that 
plaintiff  relied  upon  the  nonexistence  of  the 
facts  withheld  and  would  not  have  acted  in  the 
same  way  had  the  facts  been  known. 

(Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  23,  Fraud,  {  16.] 

7.  Cobpobation»— Sale  of  Stock— Fbaudu- 

lent  Intent— Evidence — Sufficiency. 
Evidence    held   insufficient    to   establish    a 
fraudulent  intent  to  deceive  plaintiff  into  part- 
ing with  certain  stock. 

Appeal  from  St.  Louis  Circuit  Court;  Hor- 
atio D.  Wood,  Judge. 

Action  by  Carrie  V.  C.  Wann  against  John 
Scullln  and  others.  From  an  order  granting 
defendants  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

John  A.  Qllllam  and  Luther  Ely  Smith, 
for  appellant.  Klein  &  Hough,  Rowel  1  & 
Zumbalen,  and  Joseph  S.  Laurie,  for  resik>nd- 
ents. 


OANTT,  J.  This  action  was  commenced  in 
the  circuit  court  for  the  city  of  St.  Louis  on 
May  15,  1902,  and  contained  but  one  count, 
charging  the  defendants  with  having  convert- 
ed to  their  use  50  shares  of  stock  in  the  Wig- 
gins Ferry  Company,  which  belonged  to  the 
plaintiff.  Thereafter,  on  December  1,  1902, 
plaintiff  filed  an  amended  petition  In  <»ie 
count  against  each.  The  defendants  filed  a 
motion  to  strike  out  certain  portions  thereof 
as  irrelevant  and  redundant,  which  motion 
was  sustained  by  the  court  On  June  2,  1903, 
plaintiff  filed  her  second  amended  petition 
containing  three  counts.  The  first  count  be- 
ing for  fraud  and  deceit  the  second  count 
containing  all  the  allegations  of  the  first  with 
additional  averments  concerning  the  defend- 
ant Scnllln's  agency  for  plaintiff  and  his  con- 
sequent duties  and  liabilities.  The  third 
count  was  for  conversion  of  plalntlfTs  said 
stock.  Before  proceeding  to  trial  the  de- 
fendants filed  their  motion  to  require  the 
plaintiff  to  elect  whether  she  would  stand 
upon  the  first  and  second  counts  or  the  third 
count  on  the  ground  that  the  latter  waa  In- 
consistent with  the  first  and  second.  The  one 
being  an  affirmance  of  the  sale,  and  the  othet 
disavowing  the  sale.    This  motion  was  »r» 
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talned,  and  plaintiff  elected  to  proceed  to 
trial  upon  the  first  and  second  counts  of  the 
second  amended  petition,  and,  after  the  evl- 
d«ice  for  the  plaintiff  had  been  heard,  the 
conrt  required  the  plaintiff  to  elect  upon 
which  ot  the  two  counts  she  would  ask  the 
verdict  of  the  Jury,  for  the  reason  that  they 
both  were  fw  the  same  cause  of  action  in 
differeBt  forme,  and  plaintiff  elected  to  stand 
on  the  second  count.  The  cause  was  sub- 
mitted to  the  jury  under  the  instructloos  of 
the  court,  and  on  March  7,  1904,  the  jury 
returned  a  rerdict  for  the  plaintiff  against  all 
of  the  defendants,  assessing  plaintiff's  dam- 
ages at  the  sum  of  $50,000.  In  due  time  the 
defendants  filed  their  motion  for  a  new  trial, 
and  this  motion  for  new  trial  was  sustained 
by  the  court  on  the  ground  that  the  second 
instruction  given  for  the  plaintiff  should  have 
been  refused.  Defendants  also  filed  a  mo- 
tion in  arrest  of  Judgment,  which  was  by  the 
court  overruled  and  exceptions  duly  saved. 
From  the  judgment  and  order  of  the  court 
granting  a  new  trial,  the  plaintiff  prosecutes 
this  appeal.  The  second  count  of  the  petition 
in  this  cause  covers  thirteen  pages  of  print- 
ed matter.  In  substance  plaintiff  states  that 
on  the  Ist  day  of  April,  1902,  she  was  the 
owner  of  50  shares  of  stock  In  the  Wiggins 
Ferry  Company,  and  was  a  member  of  a  vot- 
ing trust  which  Included  a  majority  of  the 
stock  of  the  said  Wiggins  Ferry  Company, 
the  entire  stock  being  10,000  shares  of  the  par 
value  of  $100  each,  and  the  trustees  of  such 
voting  trust  were  John  Scullin  and  Festus 
Wade  and  Alonzo  C.  Church ;  that  sjiid  Scul- 
lin was  president  of  the  Wiggins  Ferry  Com- 
pany and  also  a  director  and  an  owner  of  a 
large  amount  of  stock  in  the  Mercantile  Trust 
Company,  and  was  an  old  and  valued  friend  of 
Frederick  A.  Wann,  the  husband  of  the  plain- 
tiff; that  Festus  J.  Wade  was  a  director  in 
the  Wiggins  Ferry  Company,  president  of  the 
Mercantile  Trust  Company  and  owned  a  large 
amount  of  stock  therein  and  was  a  friend 
and  business  adviser  of  plaintiff ;  that  said 
Scullin  was  a  large  owner  of  the  stock  and 
t>ond8  of  the  St.  Louis,  Kansas  City  &  Colo- 
rado Railroad  Company,  and  believing  that 
be  was  about  to  make  a  sale  of  the  said  rail- 
road company  and  said  Wiggins  Ferry  Com- 
pany to  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  which  would  enhance  the 
price  of  the  Wiggins  Ferry  Company  stock,  he 
conspired  with  Festus  J.  Wade  to  reduce  its 
earnings  temporarily  by  lowering  Its  charge  for 
carrying  goods,  the  two  concealed  the  expect- 
ed sale  to  the  Rock  Island  Company,  and  both 
then  tried  to  purchase  the  stock  of  the  Wig- 
gins Ferry  Cmnpany  at  the  reduced  price 
caused  by  their  reduction  of  charges,  and, 
among  others,  Festus  J.  Wade  applied  to 
plaintiff  to  buy  her  stock;  that  about  April 
19,  IMSt,  said  SculHn  succeeded  In  selling  the 
St  Lonifl  ft  Colorado  Railway  to  the  Rock 
Island  Company,  and,  by  such  Rale,  said 
Scullin  became  personally  Interested  in  the 
■tadES  asd  bonds  of  the  Rock  Island  Company 
109  S.W. 


to  the  extent  of  about  $2,000,000,  and  It  be- 
came to  his  Interest  as  the  owner  of  said 
stocks  and  bonds  of  the  Rock  Island  Company 
to  buy  for  it  the  stock  of  the  Wiggins  Ferry 
Company  at  tiie  lowest  prices  that  he  could 
get  the  same,  and  pledged  himself  to  the  of- 
ficials of  the  Rock  Island  Company  to  use  all 
his  Influence  to  buy  for  said  railway  company 
all  or  a  majority  of  the  stock  of  the  Wiggins 
Ferry  Company  at  $500  per  share;  that  Fest- 
us J.  Wade  and  the  Mercantile  Trust  Com- 
pany, knowing  the  interest  of  said  Scullin  In 
the  Rock  Island  Company,  and  In  the  Mercaur 
tile  Trust  Company,  on  or  about  the  2l8t  day 
of  April,  1002,  conspired  with  said  Scullin  to 
buy  the  stock  of  the  Wiggins  Ferry  Company, 
including  the  stock  owned  by  plaintiff  at  the 
lowest  possible  price,  the  said  Mercantile 
Trust  Company  to  get  2^  per  cent  on  sach 
stock  as  it  bought  the  said  trust  company 
knowing  the  fiduciary  relations  held  by  said 
Scullin  and  Wade  to  the  Wiggins  Ferry  Com- 
pany, and  the  fiduciary  relations  existing  be- 
tween said  Scullin  and  Wade  and  the  mem- 
bers of  the  voting  trust  in  the  said  Wiggins 
Ferry  stock;  that,  In  pursuance  of  such  con- 
spiracy, the  defendants  in  order  to  cheat  and 
defraud  plaintiff  out  of  a  great  part  of  the 
value  of  her  Wiggins  Ferry  stock,  and  with 
Intent  to  lull  plaintiff  and  keep  her  from  tak- 
ing action  to  protect  her  interest,  and  to  keep 
her  from  advising  with  other  persons,  and 
with  Intent  to  fraudulently  get  possession  of 
her  said  stock,  sent  her  on  April  24,  1902,  the 
following  telegram:  "St  Louis,  Mo.,  April 
24th,  1902.  Mrs.  Carrie  V.  C.  Wann,  care  F. 
A.  Wann,  4731  Ellis  Ave.,  Chicago.  I  am 
offered  five  hundred  dollars  per  share  for  a 
majority  or  all  of  the  stock  of  the  Wiggins 
Ferry  Company.  Have  agreed  to  sell  all  of 
my  holdings  and  strongly  recommend  you  do 
likewise.  If  you  concur  in  my  recommenda- 
tion, send  me  your  stock  by  mail  Immediately, 
and  if  the  owners  of  a  majority  of  stock  agree 
to  sell,  I  will  forward  to  you  five  hundred  dol- 
lars per  share  for  your  holdings  on  or  before 
May  fifth  next  Please  regard  this  as  strictly 
confidential.  Wire  reply  immediately.  John 
Scullin,  Pres.  W^Igglns  Ferry  Company."  And 
said  Wade  in  furtherance  of  said  conspiracy, 
wired  plaintiff's  husband  as  follows:  "St. 
Louis,  Mo.,  April  24th,  1902.  F.  A.  Wann, 
4731  Ellis  Ave.,  Chicago.  John  Scullin's  tele- 
gram to  your  wife  explains  why  I  did  not 
reply  to  your  letter.  Festus  J.  Wade."  That, 
upon  the  receipt  of  said  telegram,  the  defend- 
ants having  fraudulently  concealed  from 
plaintiff  John  Scullin's  hiterest  In  the  Rods 
Island  Company,  and  that  the  said  company 
was  the  Intending  purchaser,  and  tliat  the 
Mercantile  Trust  Company  was  the  agent  of 
the  Rock  Island  Company  to  make  said  pur- 
chase, and  said  Scullin's  Interest  in  the  Mer- 
cantile Trust  Company,  and  believing  that 
John  Scullin  had  no  Interest  in  conflict  with 
hers,  and  that  as  president  of  the  WIggtns 
Ferry  Company  and  trustee  of  the  voting 
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trust  was  in  good  faith  seeking  to  forward 
ber  interest,  and  tbat.  lu  applying  to  lier  for 
tbe  possession  of  her  stock  and  agency  to  sell 
the  sasje,  he  was  acting  in  good  faith,  wired 
said  Scullln  tbat  slie  would  forward  her  stock 
to  bim,  and  on  April  25,  1902,  mailed  ber 
stock  to  him  with  tbe  following  letter:  "Chi- 
cago, April  25tb,  1902.  Mr.  John  Scullin, 
Pres.  Wiggins  Perry  Company,  St.  Louis,  Mo. 
My  dear  sir:  Many  tlianks  for  your  telegram, 
which  was  received  at  my  liouse  late  last 
night.  I  answered  you  Immediately  that  I 
would  forward  my  stock  this  morning,  so  I 
take  pleasure  in  enclosing  you  herewith  Qfty 
shares,  certificate  No.  293,  and  I  trust  tbe 
sale  will  go  through,  as  per  your  telegram. 
Yours  Tery  truly,  Carrie  V.  O.  Wann." 

Plaintiff  states  that,  upon  receivlog  said 
stock  of  plaintiff's,  said  Scullln.  upon  a  date 
unknown  to  plaintiff,  delivered  it  to  said 
Wade  as  the  representative  of  the  Mercantile 
Trust  Company,  the  purchasing  agent  of  tbe 
Rock  Island  Company,  without  any  author- 
ity from  her  to  him  so  to  do,  and  without  any 
knowledge  on  her  jmrt  that  he  intended  so  to 
do  and  said  Scullln  claims  he  signed  In  plainr 
tiff's  name  a  paper  reading  as  follows:  "St 
Louis,  Mo.,  April  — ,  1902.  The  Mercantile 
Trust  Company,  acting  herein  for  other  par- 
ties, offers  to  purchase  a  majority  of  tbe 
shares  of  the  capital  stock  of  the  Wiggins 
Ferry  Company,  a  corporation  existing  under 
the  laws  of  Illinois,  and  agrees  to  pay  there- 
for on  the  delivery  of  the  certificates  for  so 
many  of  said  shares  not  less  than  a  majority 
as  shall  be  deposited  with  said  Trust  Com- 
pany on  or  l)efore  May  5,  1902,  properly  in- 
dorsed in  blank  for  assignment  and  transfer 
on  tbe  books  of  said  Ferry  Company,  the  sum 
of  five  hundred  (1500.00)  dollars  per  share. 
Tbe  trust  company,  acting  in  the  capacity  as 
■gent  for  other  parties,  is  to  receive  from 
uuch  other  parties  for  Its  services  a  commia- 
•ion  of  two  and  one-half  per  cent,  upon  tbe 
purchase  price.  The  Mercantile  Trust  Com- 
pany will  not  be  obliged  to  accept  any  stock, 
unless  the  owners  of  a  majority  of  shares 
have  agreed  to  sell  same  to  said  Mercantile 
Trust  Company,  agent,  on  or  before  May  5, 
1002.  Mercantile  Trust  Company,  by  Pestus 
J.  Wade,  President  The  undersigned  stock- 
holders of  the  Wiggins  Ferry  Company  do 
Ibereby  accept  the  foregoing  proposition  and 
iiell  to  the  Mercantile  Trust  Company,  on  and 
subject  to  the  terms  therein  stated,  tbe  num- 
ber of  shares  of  the  capital  stock  of  tbe  Wlg- 
;flns  Perry  Company  set  opposite  our  respec- 
tive names.  (Names.  Number  of  Shares.)" 
Plaintiff  states  tbat  she  knew  nothing  of  such 
^aper  or  tbe  terms  thereof,  or  that  said  Trust 
Company  was  purchasing  said  stock,  and 
never  authorized  or  ratified  the  signing  of 
said  paper  by  said  Scullln  in  her  name,  and 
tbe  concealment  from  her  by  tbe  defendants 
of  the  interest  of  said  Scullln  in  the  Rock  Is- 
land Company  and  tbe  commission  to  be  ot>- 
talned  by  tbe  trust  company  was  a  fraud  upon 
plaintiff,  and  was  done  with  intent  t»  cheat 


and  defraud  plaintiff  out  of  tbe  value  of  her 
said  stock,  and  all  of  the  defendants  knew 
of  said  concealment  and  knowingly  partici- 
pated therein  with  intent  to  cheat  and  de- 
fraud plaintiff,  and  to  get  ber  said  stock  at 
less  than  its  value.  Plaintiff  further  states 
that  notwithstanding  the  telegram  of  said 
Scullln  to  ber  named  the  price  of  $500  per 
■bare  as  the  price  at  which  the  stockholders 
were  to  sell  their  Wiggins  Ferry  stock,  and 
that  price  was  to  be  sent  ber  by  said  Scnllin 
If  tbe  majority  of  tbe  stockholders  sold  at 
that  price,  and  said  Scullln  and  said  Wade 
and  Mercantile  Trust  Company  were  bound  to 
exercise  good  faith  towards  plaintiff,  yet  on 
April  26,  1902,  said  defendants  were  notified 
that  1100  more  per  share  than  $500  per  share 
could  be  obtained  for  all  or  a  majority  of 
said  Ferry  Company  stock,  but  defendants 
refused  to  notify  tbe  stockholders  of  said  of- 
fer; and,  because  of  the  interest  of  tbe  said 
defendants,  concealed  said  offer  from  tbe 
stockholders  of  the  said  Wiggins  Ferry  (Com- 
pany, and  got  signatures  to  tbe  contract  above 
set  forth,  at  |500  per  share  by  concealing 
said  offer.  And  on  Sunday,  April  27,  1002. 
bought  604  shares  of  said  stock  at  $1,000 
per  share,  but  did  not  disclose  such  purchase 
to  plaintiff,  and  got  signatures  to  said  paper 
for  287  shares  at  $500  per  share  with  the 
agreement  that  they  would  cancel  tbe  signa- 
tures if  not  satisfactory  to  the  principal,  and 
at  no  time  obtained  signatures  by  persons  au- 
thorized to  sign,  or  which  were  afterwards 
ratified  for  a  majority  of  said  tstod^  at  $500 
per  share,  and  at  no  time  got  a  majority  of 
the  shares  of  tbe  said  Wiggins  Ferry  Com- 
pany delivered  to  them  at  any  price,  yet 
defendants,  so  concealing  said  offer  from 
plaintiff  and  their  agreements  from  her  and 
their  purchasers  at  $1,000  per  sliare  with 
intent  to  deceive  and  defraud  plaintiff  and 
to  induce  her  to  believe  that  they  bad  ob- 
tained a  majority  of  said  stock  at  $500  per 
sliare  and  to  keep  her  from  inquiry  and  action 
in  regard  to  said  stock  sent  ber  tbe  follow- 
ing false  and  misleading  dispatch,  to  wit: 
"St  Louis,  Mo..  April  27,  1902.  Carrie  V.  C. 
Wann,  Care  F.  A.  Wann,  Chicago,  111.  The 
Mercantile  Trust  (Company  pledges  its  honor  , 
to  tbe  statement  tbat  It  has  already  contract- 
ed for  purchase  for  more  than  a  majority  of  ' 
tbe  stock  of  Wiggins  Ferry  Company.  If  you  i 
have  not  already  done  so,  send  in  your  cer-  | 
tiflcate  and  receive  payment  according  to 
terms.  Mercantile  Trust  Company,  Festus  J.  ' 
Wade,  President."  | 

Plaintiff  states  that  said  Mercantile  Trust 
Company  at  tbe  time  of  sending  said  dispatch 
claimed  to  have  signatures  of  5,522  shares  <tf 
said  stock;  that  554  shares  thereof  never 
had  signed  at  $500,  but  only  at  $1,000  per 
share.  That  60  shares  had  been  signed  at 
$500  per  share,  but  said  trust  company  agreed 
to  give  $1,000  per  share  to  get  the  stock.  , 
That  267  shares  bad  been  signed  at  $600  per 
share  by  an  agent  with  the  agreement  that  it  I 
should  be  canceled  if  tbe  principal  did  not        I 
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approve  the  same,  and  on  Monday,  April  28, 
1902,  $700  per  share  was  paid  for  the  same, 
the  principal  having  disapproved  the  sale; 
that  at  the  time  of  sending  the  said  dispatch 
signers  of-  shares  to  the  number  of  1,484  had 
withdrawn  from  said  paper,  as  they  had  a 
lawful  right  to  do.  And  the  signatures  for 
C30  shares  were  made  by  persons  who  had 
no  authority  t*  sign  said  paper  and  whose  au- 
thority was  never  ratified,  and  613  shares 
were  canceled  and  the  parties  refused  to 
deliver  the  said  stock  until  the  said  trust 
company  paid  them  therefor  prices  ranging 
from  1700  to  $1,500  per  share.  Plaintitr 
states  that  the  said  trust  company  never  did 
get  in  its  i)ossesslon  for  delivery  to  the  said 
Rock  Island  Company  as  many  as  4,300 
shares  of  said  Wiggins  Ferry  Stock ;  that  the 
total  number  of  shares  in  said  company  was 
10,000,  and  It  required  5,001  shares  to  make 
a  majority.  And  the  Mercantile  Trust  Com- 
pany got  only  about  2,024  shares  at  $500  per 
share,  and  those  by  fraud  and  deceit  and  con- 
cealment, and  It  got  about  2,275  shares  in  addi- 
tion by  paying  from  $700  to  $1,525  per  share 
therefor,  and  by  reason  of  said  John  Scullln 
securing  from  plaintiff  the  possession  of  her 
stock  and  agency  to  sell  her  stock,  the  said 
defendants  became  and  were  bound  to  get 
$1,525  per  share  for  her  said  stock  for  her. 
It  is  further  alleged  that  on  April  27,  1902, 
I>laintltt  received  the  following  dispatch :  "St. 
Louis,  Mo.,  April  26,  1902.  Mrs.  Fred  A. 
Wann,  4781  Ellis  Ave.,  Chicago.  AH  my 
family  and  myself  have  sold  our  stock  in 
Wiggins  Perry  Company  to  Mississippi  Valley 
Trust  Company  of  this  city  for  five  hundred 
dollars  per  share  cash,  with  'provision  that 
if  they  get  a  majority  they  will  pay  an  ad- 
ditional one  hundred  dollars  per  share.  Prop- 
osition open  to  all  stockholders.  I  recommend 
your  Immediate  acceptance  by  wire.  Please 
advise  me,  care  Mississippi  Valley  Trust  Com- 
pany. A.  0.  Church."  To  which  plaintiff, 
not  knowing  the  situation  clearly,  replied  by 
telegram  as  follows:  "Chicago,  April  27th, 
1902.  A.  C.  Church,  Care  Mississippi  Valley 
Trust  Company,  St.  Louts,  Mo.  Many  thanks. 
Have  sent  stock  to  Mr.  Scullln,  who  will  pro- 
tect my  Interests.  Please  see  him.  Mrs.  F. 
A.  Wann."  At  the  same  time  plaintiff's  hus- 
band sent  John  Scullln  the  following  tele- 
gram: "Chicago,  April  27,  1902.  John  Scul- 
lln, Pres.  Wiggins  Ferry  Company,  St  Louis, 
Mo.  Understand  if  purchaser  gets  majority 
stock,  will  pay  one  hundred  dollars  per  share 
additional.  Kindly  look  out  for  Mrs.  Wann's 
Interest.     F.  A.  Wann." 

These  two  last-mentioned  dispatches  were 
sent  before  said  mercantile  company's  dis- 
patch of  April  27th  was  received,  and  plain- 
tiff not  -knowing  the  real  situation  began  to 
make  Inquiry,  and  learned  on  April  28,  1902, 
that  the  Mercantile  Trust  Company  on  one 
side  and  the  Mississippi  Valley  Trust  Com- 
pany on  the  other  were  each  endeavoring  to 
purchase  a  controlling  interest  In  said  Wig- 
gins Ferry  Company  for  a  principal  at  that 


time  undisclosed  and  unknown  to  plaintiff, 
and  that  this  contest  for  control  began  on 
April  26,  1902,  and  the  Wiggins  Ferry  Com- 
pany stock  rapidly  advanced,  and  plaintiff, 
having  concealed  from  her  defendant  Scul- 
lin's  interest  in  the  Mercantile  Trust  Com- 
pany and  the  Rock  Island  Railway  Company 
and  his  agreement  with  the  Rock  Island  Rail- 
way Company,  wired  him  as  follows:  "Chi- 
cago, April  28th,  1902.  John  Scullln,  St. 
Louis,  Mo.  I  understand  Wiggins  stock  seven 
hundred  and  fifty  dollars  to-da^.  Trust  you 
will  get  this  or  better  for  Mrs.  Wann's  small 
holding.  We  need  the  money  and  I  assure 
you  It  will  be  appreciated.  F.  A.  Wann." 
And  plaintiff,  also  believing  that  Festus  J. 
Wade  was  bound  In  honor  to  act  for  her  best 
Interest,  by  her  agent,  wired  him  the  follow- 
ing: "Chicago,  April  28,  1902.  Festus  J. 
Wade,  St.  Louis,  Mo.  Understand  Wiggins 
stock  seven  hundred  and  fifty  dollars  or  bet- 
ter. Mr.  Scullln  has  wife's.  Hope  you  will 
get  her  highest.    F.  A.  Wann." 

No  response  came  to  either  of  these  tele- 
grams, but  on  April  29th,  plaintiff  received 
the  following  letter:  "Mercantile  Trust  Com- 
pany, St  Louis,  April  28th,  1902.  Mrs.  Car- 
rie V.  C.  Wann,  care  Mr.  F.  A.  Wann,  C.  & 
A.  R.  R.,  Chicago,  III.  Dear  Madam:  En- 
closed please  find  our  treasurer's  check  for 
twenty-flve  thousand  dollars,  in  payment  for 
your  fifty  shares  of  stock  in  Wiggins  Ferry 
Company,  sold  by  yon  in  accordance  with  the 
terms  of  the  proposition  made  by  this  com- 
pany and  accepted  by  you.  Kindly  acknow- 
ledge receipt  of  same,  and  oblige.  Yours 
very  truly,  Festus  J.  Wade,  President" 

The  Mercantile  Trust  Company's  check  for 
$25,000  was  inclosed  In  this  letter.  On  April 
29,  1902,  plaintiff  having  received  no  satis- 
factory answer  to  her  telegrams  of  April 
28,  1902,  sent  Mr.  Scullln  the  following  tel- 
egram: "Chicago,  April  29,  1902.  John  Scul- 
lln, President  Wiggins  Ferry  Company,  St 
Louis,  Mo.  If  you  are  imable  to  deliver  ma- 
jority of  Wiggins  Ferry  stock  to  Mercantile 
Trust  Company,  or  party  whom  you  are  deal- 
ing with  on  or  before  May  fifth,  kindly  advise 
me  at  once  what  action  you  have  taken  to 
protect  my  Interests.  I  understand  the  Mis- 
sissippi Valley  Trust  Company  offer  today 
six  hundred  dollars  per  share  or  more  for 
any  and  all  stock.  I  will,  of  course,  expect 
you  to  protect  my  interests  fully.  Please  an- 
swer. Carrie  V.  C.  Wann."  In  response  to 
this  telegram  Mr.  Scullln  sent  plaintiff  the 
following  dispatch:  "St  Louis,  Mo.,  April 
29th,  1902.  Carrie  V.  0.  Wann,  care  F.  A. 
Wann,  C.  &  A.  R.  R.,  Chicago.  Mercantile 
Trust  Company  mailed  you  check  last  night 
in  full  payment  for  stock  it  bought  of  you 
last  'week.  Mercantile  Trust  Company,  its 
president  and  myself  pledge  our  Individual 
honor  that  we  now  have  a  majority  of  all 
the  stock  contracted  for  and  exercise  the 
right  to  pay  you  for  your  stock  on  or  before 
May  fifth.    John  Scullln." 

After  receiving  this  telegram  plaintiff  and 
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her  husband  on  the  morning  of  April  30, 
1902,  left  Chicago  for  St.  Louis,  where  they 
arriTed  on  the  evening  of  the  30th  of  April, 
1902.  On  the  next  day,  plaintiff  and  her  hus- 
band learned  that  Wiggins  Ferry  stock  had 
been  bought  by  the  Mercantile  Trust  Compa- 
ny at  11,500  per  share,  and  she  and  her 
busband  went  to  the  defendant  Wade  and 
Mercantile  Trust  Company  with  said  check 
and  Informed  said  company  and  said  Wade 
that  plaintiff  was  dissatisfied  with  said  sale, 
when  said  Wade  informed  them  that  he  had 
plaintiff's  stock  and  proposed  to  keep  It,  they 
then  went  to  see  defendant  Scullln  on  May 
Ist,  and  told  him  of  their  dissatisfaction,  and 
he  at  first  said  he  would  see  what  could  be 
done,  but,  on  the  next  day,  said  he  had  no 
time  to  talk  about  It,  and  plaintiff  finding 
that  the  Mercantile  Trust  Company  was  de- 
termined to  keep  her  stock  and  that  Wade 
and  Scullln  refused  to  talk  with  her  about 
the  alleged  sale,  returned  with  the  said  check 
to  Chicago,  111.,  and  plaintiff  has  retained  the 
said  check  and  elected  to  sue  the  defendants 
for  their  fraud  and  deceit  Plaintiff  states 
that  by  reason  of  the  concealments  by  the 
defendants  and  the  telegrams  sent  to  her 
with  intent  to  deceive,  lull,  and  defraud  her, 
and  by  their  withholding  said  50  shares  of 
stock  from  her,  defendants  have  deprived 
plaintiff  of  the  greater  part  of  the  value  of 
said  50  shares  of  stock:  that  the  said  stock 
was  worth  at  least  $1,525  per  share;  that  It 
was  the  duty  of  the  defendant  Scullln  to 
have  obtained  that  price  for  her,  but  because 
of  his  conspiracy  with  the  said  Wade  and 
the  said  Mercantile  Trust  Company  to  get 
her  said  stock  at  $500  per  share,  and  because 
of  the  concealments,  misrepresentations,  and 
deceits  knowingly  perpetrated  by  and  partici- 
pated in  by  all  of  said  defendants,  plaintiff, 
Instead  of  receiving  $76,250  for  said  stock, 
has  received  only  $2.').0OO  therefor,  and  has 
wholly  lost  $51,250  and  the  interest  thereon, 
whereby  and  because  of  the  premises,  defend- 
ants have  become  liable  to  her  for  the 
amount  of  said  loss.  Wherefore,  she  prays 
Judgment  for  $75,000. 

The  defendants,  for  their  answer  to  the 
said  first  and  second  counts  of  plaintifTs  sec- 
ond amended  petition,  admit  that  on  the  1st 
day  of  April,  1002,  plaintiff  was  and  had 
been  the  owner  for  a  long  time  of  50  shares 
of  stock  in  the  Wiggins  Ferry  Company,  of 
the  par  value  of  $100  each;  admitted  that 
the  defendant  Scullln  was  president  and  di- 
rector of  the  Wiggins  Ferry  Company  and  a 
stockholder  in  the  Mercantile  Trust  Compa- 
ny, and  defendant  Wade  was  a  director  in 
the  Wiggins  Ferry  Company  and  president 
of  the  Mercantile  Trust  Company;  admitted 
that  on  the  24th  of  April,  1902,  said  Scullln 
sent  to  plaintiff  the  telegram  set  forth  in  the 
seocmd  amended  petition  to  the  effect  that  he 
was  offered  $500  per  share  for  a  majority 
of  aH  of  the  stock  of  the  said  Wiggins  Ferry 
Company,  and  recommended  her  to  agree  to 
sell  her  holdlngn  at  such  price.     They  ad- 


mitted that  on  April  25,  1002,  plaintiff.  In 
response  to  said  telegram,  mailed  her  stock 
to  said  ScuUin,  -with  a  letter  of  the  same 
date  set  forth  in  the  petition,  and  that  said 
Scullln  Immediately  upon  receipt  of  said 
stock  delivered  the  same  to  the  Mercantile 
Trust  Company,  and  at  the  same  time  signed 
for  plaintiff  and  in  her  name  the  acceptance 
of  the  proposition  made  by  th«  mercantile 
company  to  purchase  a  majority  of  ltd  shares 
of  the  capita)  stock  of  the  said  Wiggins  Per- 
ry Company  for  the  sum  of  $500  per  share 
as  set  forth  In  the  second  amended  petition; 
admits  that  on  April  28,  1902,  the  defendant 
Wade,  as  president  of  the  said  trust  compa- 
ny, sent  plaintiff  a  letter  set  forth  in  said 
petition  and  inclosed  a  check  of  the  Mercan- 
tile Trust  Company  to  plaintiff  for  $25,000  in 
payment  of  her  50  shares  of  stock,  and  that 
on  April  29,  1002,  said  Scullln  advised  plain- 
tiff that  said  Mercantile  Trust  Company  had 
mailed  her  a  check  in  full  payment  of  her 
stock,  and  that  plaintiff  received  and  retain- 
ed said  check,  and  defendants  deny  each  and 
e:rery  other  allegation  contained  in  said 
count  Further  answering,  the  defendants 
say  that  after  the  signing  by  defendant, 
Scullln,  in  behalf  of  plaintiff  of  the  accept- 
ance of  the  proposal  of  the  Mercantile  Trust 
Company  to  buy  Wiggins  Ferry  stock  as  set 
forth,  and  the  delivery  by  said  Scullln  of  plain- 
tiff's stock  to  the  Mercantile  Trust  Company, 
a  dispute  arose  between  the  plaintiff  and  the 
Mercantile  Trust  Company  as  to  the  validity 
and  construction  of  the  contract  under  which 
the  Mercantile  Trust  Company  claimed  to 
have  acquired  the  right  to  buy  plaintifTs 
stock  at  $500  per  share,  and  there  was  a  dis- 
pute between  said  parties  as  to  the  amount 
which  the  plaintiff  was  entitled  to  receive 
from  said  trust  company  for  her  stock.  The 
Mercantile  Trust  Company  claiming  that  the 
plaintiff  was  only  entitled  to  be  paid  at  the 
rate  of  $500  per  share  for  her  stock,  forward- 
ed her  a  check  for  the  sum  of  $25,000  to  be 
taken  by  the  plaintiff  in  full  payment  for 
her  said  50  shares  of  stock;  that  said  check 
was  thus  delivered  to  plaintiff  upon  the  con- 
dition that  she  accept  it  In  full  discharge 
and  satisfaction  of  her  entire  demand  for  the 
value  of  her  stock  and  all  liability  growing 
out  of  said  transaction,  and  defendants  state 
that  plaintiff  having  received  said  check  did, 
with  full  knowledge  of  said  condition,  collect 
the  same,  and  appropriate  the  proceeds  to 
her  own  use.  And,  further  answering,  de- 
fendants say  as  to  plaintiff's  allegations  that 
Scullln  bad  no  authority  ta  dispose  of  her 
stock,  and  no  authority  to  accept  for  her  the 
above-mentioned  proposal  of  tl»e  trust  compa- 
ny, or  to  deliver  her  stock  to  said  company; 
that  plaintiff  with  full  knowledge  of  all  the 
facts  concerning  the  transaction  accepted 
and  coHected  the  check  for  $25,000  delivered 
by  the  Mercantile  Trust  Company  to  her  as 
aforesaid  in  payment  for  her  said  stock. 
And  for  answer  to  the  second  oount  to  the 
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said  petition,  defendants  say  that  the  same 
avermentB  contained  In  the  first  count,  and 
concerning  which  admlBSlons  are  made  to  the 
answer  herein  to  the  said  first  count  of  said 
second  amended  petition  are  repeated  in  said 
second  count,  and  defendants  simply  for  the 
purpose  of  avoiding  a  repetition  of  said  ad- 
missions reiterate  the  same  and  deny  each 
and  every  other  allegation  in  said  count. 
And  the  remainder  of  the  answer  to  said  sec- 
ond count  is  a  repetition  of  the  matter  set 
forth  in  answer  to  the  first  count  stating  in 
substance  that  plaintifT  received  a  check  In 
full  payment  of  her  said  shares  of  stock  aft- 
er a  dispute  had  arisen  between  her  and  the 
Mercantile  Trust  Company  as  to  her  right  in 
the  premises.  The  reply  is  a  general  denial. 
And  a  further  denial  that  she  had  any  dis- 
pute with  the  defendants  before  she  received 
the  check,  and  denies  that  she  had  knowledge 
of  all  the  facts  prior  to  the  filing  of  this 
Sfult  and  the  taking  of  depositions  therein. 

On  the  trial  before  the  Jury  the  evidence 
tmded  to  show  that  the  Wiggins  Ferry  Com- 
pany was  an  Illinois  corporation,  which  had 
existed  many  years  prior  to  1902.  Its  capital 
stock  was  $1,000,000,  divided  Into  10,000 
shares  of  the  par  value  of  |100  each.  Prior  to 
the  contest  between  the  Mercantile  Trust 
Company  and  the  Mississippi  Valley  Trust 
Company  for  the  acquisition  of  a  majority  of 
the  capital  stock,  a  contest  which  began  late 
In  the  afternoon  of  Saturday,  April  26,  1002, 
the  stock  was  selling  in  the  open  market  in 
the  city  of  St.  Louis  at  $236  to  $237  per  share, 
although  one  witness  testified  that  he  imder- 
Btood  it  bad  sold  as  high  as  $250  per  share, 
and  another  that  to  the  l>e8t  of  his  recollection 
the  market  value  varied  from  $2o0  to  $280  per 
share  prior  to  April  24,  1002,  but  be  could  not 
testify  to  any  actual  sales.  Up  to  April  21, 
1902,  John  Scullln  and  David  R.  Francis  were 
the  Joint  owners  in  equal  shares  of  all  of  the 
capital  stock  of  the  St  Louis,  Kansas  City  & 
Colorado  Railway  Company,  at  that  time  an 
Incomplete  railroad  between  St.  Louis  and 
Kansas  City,  having  an  entrance  into  the  city 
of  St  Louis  to  the  Union  Station  over  the 
Wabash  Railway.  Shortly  after  April  1,  1902, 
the  officers  of  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  requested  their  gener- 
al attorney,  Mr.  M.  A.  Low,  of  Topeka,  Kan., 
to  go  to  St  Louis  and  look  over  the  property 
of  the  Colorado  Railway  Company  and  ascer- 
tain what  it  consisted  of,  and  to  see  Ex-Gov- 
ernor Francis  as  to  the  terms  upon  which 
said  railroad  could  be  purchased.  Mr.  Low 
having  reported  on  the  properties  to  the  exec- 
utive officers  of  the  Rock  Island  Company  was 
requested  by  them  to  arrange  a  meeting  in 
New  York  City  between  said  executive  officers 
and  Messrs.  Scullln  and  Francis  to  talk  over 
the  nuitter,  and  a  day  was  fixed  for  the  con- 
ference. This  conference  occurred  in  New 
Tork  on  April  17,  or  18,  1902,  and  the  terms 
at  the  purchase  and  sale  by  Francis  and  Scul- 
lln to  the  Rock  Island  Company  were  agreed 
upon  on  Saturday,  April  19,  1902,  and  the  pa- 


pers executed  on  Monday,  April  21,  1902.    It 
appeared  by  the  evidence,  to  the  admission  of 
which  the  defendants  objected,  that  the  terms 
of  the  contract  l>etween  the  Rock  Island  Com- 
pany and  Francis  and  Scullln  were  that  the 
Rock  Island  should  pay  $750,000  for  the  termi- 
nal properties  of  the  Colorado  Company  and 
$30,000  per  mile  for  the  completed  road,  which 
was   estimated   at   102  miles,  plus  $900,000, 
which  had  been  expended  in  additional  work 
upon  the  uncompleted  portion  thereof.    This 
purchase  price  was  to  be  paid  by  the  transfer 
to  Francis  and  Scullln  of  20,000  shares  of  the 
stock  of  the  Rock  Island  Company  at  $175  per 
share  and  the  remainder  In  4  per  cent  bmids 
of  the  Rock  Island  Company  with  the  right 
on  the  part  of  Francis  and  Scullin,  each,  to 
sell  within  a  time  limited  to  the  executive  offi- 
cers of  the  Rock  Island  Company  S,000  shares 
of  the  stock  of  the  Rock  Island  Company  at 
$170  per  share,  which  rate  both  Francis  and 
Scullin  availed  themselves  of,  thus  leaving  In 
the  hands  of  each  5,000  shares  of  that  stock. 
The  defendant  Festus  J.  Wade  was  not  in 
New  Tork  during  any  of  the  negotiations  con- 
cerning the  sale  of  the  Colorado  railroad,  nor 
until  after  the  contract  had  been  executed. 
There  was  no  evidence  In  the  plaintifTs  case 
that  Wade  had  any  knowledge  of  the  terms  of 
that  transaction,  or  the  fact  that  Scullin  and 
Francis  had  acquired  any  of  the  stock  in  the 
Rock  Island  Company  as  part  of  the  consid- 
eration for  the  transfer  of  the  Colorado  road. 
Wade   testified   positively   that   he   had    no 
knowledge    that    Scullin   had   acquired   any 
shares  of  stock  or  had  any  Interest  In  the 
Rock  Island  Railroad  until  about  the  latter 
part  of  June,  1902,  and  did  not  learn  this  fact 
from  Scullln  himself  until  he  heard  Scullln's 
testimony  at  the  trial  on  the  case.    It  further 
appeared  that  during  the  negotiation  between 
Francis  and  Scullin  and  the  (Mcers  of  the 
Rock  Island  Company  nothing  whatever  oc- 
curred in  relation  to  the  property  or  stock  of 
the  Wiggins  Ferry  Company.     The  Wiggins 
Ferry  Company  was  referred  to  at  one  time 
by  Mr.  Leeds,  who  asked  about  the  Wiggins 
Ferry,  and  Francis  replied :  "I  have  no  inter- 
est in  the  Wiggins  Ferry,  I  do  not  own  a  share 
of  the  stock  in  it  and  I  am  not  authorized  to 
sell  it  or  to  negotiate  for  Its  sale.    Mr.  Scullin 
is  the  president  of  the  Wiggins  Ferry  Com- 
pany."   Mr.  Scullln  then  said:  "Wiggins  Ferry 
has  nothing  to  do  with  this  negotiation  for  the 
Colorado  road.    It  is  an  entirely  separate  and 
distinct  property,  and  we  are  not  here  to  ne- 
gotiate   for    the    Wiggins    Ferry."      Nothing 
more  was  said  about  the  Wiggins  Ferry  dur- 
ing the  negotiations  for  the  Cotorado  road. 
After  an  agreement  had  been  reached  for  the 
sale  of  the  Colorado  road  to  the  Rock  Island 
the  officers  of  the  Rock  Island,  on  Saturday 
afternoon,  the  19tb  of  April,  a^iln  mottloned 
the  subject  of  the  purchase  of  the  Wiggins 
Ferry  to  the  defendant  Scullln,  and  be  refused 
to  talk  with  them  In  regard  to  the  matter, 
stating  that  he  was  tired  and  wished  to  thbok 
It  over  on  Sunday  and  would  meet  them  on 
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Monday.  In  the  meantime,  Scullln  had  reach- 
ed Wade  by  long  distance  telephone  and  re- 
quested Dim  to  come  to  New  York.  Wade  ar- 
rived in  New  York  Monday  morning  April 
21st,  and  saw  Scullin,  who  made  an  appoint- 
ment to  meet  him  later  in  the  day,  not  men- 
tioning the  Wiggins  Ferry  Company.  After 
the  contract  for  the  sale  of  the  Colorado  road 
to  the  Rock  Island  bad  been  ezecnted  and  on 
the  evening  of  April  21st,  Scullln  met  Wade 
at  the  office  of  the  Trust  Company  of  America 
In  New  York.  Mr.  Leeds,  the  president  of  the 
Rock  Island  Company  testified  that  late  in 
the  afternoon  of  the  2l8t  he  and  his  associates 
took  up  the  negotiations  for  the  Wiggins  Fer- 
ry Company  with  Mr.  Scullin,  and  at  that  con- 
ference Mr.  Scullln  stated  that  be  was  willing 
to  sell  his  stock  at  $400  per  share,  and  to  rec- 
ommend the  other  stockholders  to  accept  that 
price,  and  they  were  willing  to  give  that  fig- 
ure, but  at  that  point  Mr.  Scullin  said  that 
Mr.  Wade  was  in  New  York  and  he  felt  he 
would  have  to  call  him  In  the  negotiations  and 
have  his  assistance.  Negotiations  were  then 
suspended  and  about  an  hour  later  tbey  had 
another  conference,  at  which  Mr.  Wade  was 
present  Wade  objected  to  $400  as  the  price 
and  named  $500  per  share,  saying  that,  in 
his  opinion,  a  controlling  interest  could  not 
be  obtained  for  less  than  $500  per  share,  and 
thereupon  they  agreed  to  give  $500  per  share. 
Messrs.  Wade  and  Scnllln  thought  that  price 
would  be  satisfactory  to  the  majority  of  the 
stockholders.  After  this  price  was  agreed  up- 
on. Wade  for  the  Mercantile  Trust  Company 
made  a  contract  with  the  officers  of  the  Rock 
Island  to  buy  the  stock  for  them,  the  Trust 
Company  to  receive  2%  per  cent,  commission 
on  the  purchase  price.  An  agreement  to  this 
pfTect  was  reduced  to  writing  and  executed, 
and  Mr.  Mather  prepared  and  gave  to  Mr. 
Wade  the  form  of  the  offer,  which  appears  In 
the  petition,  and  authorized  the  mercantile 
company  to  put  out  that  offer  and  purchase 
the  stock  on  that  basis.  Mr.  Scullln  was  to 
turn  In  his  stock  and  assist  In  every  way  he 
could  to  have  the  control  brought  In  as  quick- 
ly as  possible.  He  was  to  receive  no  consid- 
eration other  than  the  $500  per  share  for  bis 
stock.  He  was  on  the  same  basis  as  any  oth- 
er stockholder.  Scullln  thought  $500  per 
share  was  a  big  price.  He  and  Wade  did  not 
go  Into  detail  as  to  how  they  proposed  to  pur- 
chase the  stock.  Scullln  made  no  specific 
agreement  that  he  would  send  out  letters  and 
telegrams.  Mr.  Leeds  testified  neither  Mr. 
Scullln  or  Mr.  Wade  agreed  to  secure  control 
of  the  Wiggins  Perry,  Mr.  Scullln  practically 
spoke  only  of  bis  own  stock  and  the  recom- 
mendations which  he  was  willing  to  make  to 
the  stockholders  as  his  Idea  of  what  a  fair 
price  for  the  stock  would  be.  Testimony  fur- 
ther showed  that  Wade  became  a  director  of 
the  Wiggins  Ferry  Company  April  1,  1902, 
succeeding  Judge  Madill,  then  lately  deceased. 
Having  become  a  member  of  the  board.  Wade 
desired  to  buy  some  stock  In  the  company  so 
us  to  have  a  sufficient  Interest  to  Justify  bis 


giving  the  necessary  time  to  it  He  acquired 
10  shares  before  be  was  elected  director  and 
afterwards,  and  before  the  19th  of  April,  be 
had  acquired  some  few  additional  shares.  On 
April  19th,  and  before  he  bad  learned  of  any 
desire  on  the  part  of  the  Rock  Island  to  pur- 
chase the  Wiggins  Ferry  property,  Wade 
wrote  to  Sirs.  Wann  In  which  letter  he  said : 
"Should  you  agree  to  sell  any  of  your  hold- 
ings, I  should  be  pleased  to  have  you  name  a 
price  on  the  same."  In  answer  to  that  letter 
under  date  of  April  21,  1902,  plaintiff's  bus- 
band  wrote  to  Wade  as  follows:  "My  dear 
friend:  Your  favor  of  the  19tb  Inst,  to  Mrs. 
Wann  Is  received.  Will  yon  kindly  advise  mc 
what  the  value  of  the  Wiggins  Ferry  Com- 
pany stock  is  to-day,  and  what  yon  are  willing 
to  pay  for  It"  On  April  24th,  Scullln  having 
sent  the  telegram  of  that  date  to  Mrs.  Wann, 
Wade  telegraphed  to  Wann  as  follows :  "John 
Scullin's  telegram  to  your  wife  explains  wtty 
I  did  not  reply  to  your  letter."  It  also  ap- 
pears In  evidence  on  the  part  of  the  plaintiff 
that  In  April,  1902,  John  Scullin  was  the  own- 
er of  950  shares  of  the  capital  stock  of  the 
Mercantile  Trust  Company.  On  arriving  at 
St  Louis  on  the  evening  of  April  2A,  1902. 
Scullln  and  Wade  sent  out  letters  to  all  the 
local  stockholders  and  telegrams  to  all  the 
nonresident  stockholders  announcing  to  them 
the  terms  of  the  offer  made  by  the  Rock  Is- 
land Company  for  the  Wiggins  Ferry  stock. 
These  telegrams  and  letters  were  signed  by 
Scullln  as  president  of  the  Wiggins  E^rry 
Company.  The  telegram  to  the  plaintiff  is  set 
forth  m  full  In  the  plaintiffs  petition  and  is 
of  date  April  24,  1902.  The  reply  to  this  tel- 
egram and  the  letter  of  April  25,  19012,  In- 
closing the  stock,  are  also  set  forth  in  the  pe- 
tition. The  certificate  of  the  plaintiffs  stock 
was  received  by  Mr.  Scullln  Saturday  morn- 
ing, April  26th,  and  was  immediately  deliver- 
ed to  the  Mercantile  Trust  Company  In  com- 
pliance with  the  terms  of  the  offer  made  by 
the  Mercantile  Trust  Company  for  the  Wig- 
gins Ferry  stock,  the  form  of  which  Is  set 
forth  fully  in  the  petition.  After  this  stock 
had  been  delivered  by  defendant  Scullln  to 
the  Mercantile  Trust  Company  and  some  time 
In  the  afternoon  between  1  and  2  o'clock  of 
Saturday,  April  26,  1902,  Mr.  Alonzo  C. 
Church,  vice  president  of  the  Wiggins  Ferry 
Company,  called  upon  Mr.  Scullln  and  In- 
formed him  that  he  had  an  Important  matter 
to  communicate  to  the  board  of  directors  of 
the  Wiggins  Ferry  Company,  and  requested 
the  director  to  call  a  meeting  of  the  board. 
As  all  of  the  directors  were  then  present  in 
Mr.  Soullln's  office,  though  not  convened  or 
In  session  as  a  board,  Mr.  Gburch  stated  that 
an  offer  had  been  made  to  liim  of  $600  per 
share  for  the  stock,  and  suggested  that  the 
president  notify  all  the  stockholders  imme- 
diately. Mr.  Church  did  not  communicate 
the  names  of  the  parties  who  bad  made  this 
offer,  and  thereupon  the  directors  dispersed 
without  taking  any  action.  At  that  time  Mr. 
Church  did  not  have  any  binding  offer,  but 
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about  6  o'clock  that  afternoon,  an  offer  was 
drawn  np  In  contract  form  different  from 
that  which  he  had  reported  to  the  directors, 
the  offer  being  to  pay  $500  per  share  down 
as  the  stock  was  delivered,  and  another  $100 
additional  upon  their  getting  a  majority  of 
the  stock.  This  offer  was  not  made  to  tihe 
board  of  directors  nor  to  the  directors  per- 
sonally, but  was  made  at  the  office  of  the 
MlBslsslppi  Valley  Trust  Company  to  such 
stockholders  as  they  could  reach.  The  evi- 
dence tended  to  show  that  the  Mississippi 
Valley  Trust  Company  was  acting  for  the 
Terminal  Railroad  Association  in  making  its 
offers  for  the  stock.  As  an  additional  con- 
sideration for  the  sale  of  the  stock  to  the 
Mississippi  Valley  Trust  Company,  that  com- 
pany agreed  with  all  the  stockholders  of  the 
Wiggins  Ferry  Company,  who  had  already 
sold  and  agreed  to  deliver  their  Wiggins  Fer- 
ry stock  to  the  Mercantile  Trust  Company  to 
indemnify  and  save  them  harmless  from  all 
loss  against  expenses  and  damages  for  which 
they  would  be  liable  on  account  of  the 
breach  of  their  contracts  with  the  Mercantile 
Trust  Company.  After  5  o'clock  on  Satur- 
day, April  26,  1902,  Mr.  Church  and  the  offi- 
cers of  the  Mississippi  Valley  Trust  Com- 
pany b^an  to  notify  the  stockholders  of  the 
Wiggins  Ferry  Company  of  this  offer  made 
by  the  Mississippi  Valley  Trust  Company  In 
behalf  of  the  Terminal  Railroad  Association, 
the  name  of  the  real  purchaser  being  with- 
held, and  of  the  offer  of  the  Mississippi  Val- 
ley Trust  Company  to  Indemnify  those  who 
bad  made  contracts  with  the  Mercantile  Trust 
Company  against  damages  If  they  would 
break  their  contracts  with  the  Mercantile 
Trust  Company,  so  previously  made.  In 
consequence  of  this  contest  which  was  creat- 
ed as  above  stated  between  the  two  trust 
companies,  each  endeavoring  to  obtain  a 
majority  of  the  stock,  each  of  these  parties 
began  to  pay  prices  for  the  stock  far  in  ex- 
cess of  their  open  offers.  Every  purchase 
made  by  either  company  was  a  private  pur- 
chase made  in  private  and  not  a  purchase 
made  in  the  open  market.  And  this  contest 
continued  until  all  the  stock  had  been  pur- 
chased by  the  two  companies.  After  the 
plaintifTs  stock  had  been  delivered  to  the 
Mercantile  Trust  Company,  she  was  Informed 
of  the  offer  made  by  the  Mississippi  Valley 
Trust  Company  by  a  telegram  from  Mr. 
Church  dated  April  26,  1902,  received  by 
her  on  the  morning  of  the  27tb,  thereupon 
followed  the  telegram  from  plaintiff's  hus- 
band to  Scullln  on  April  27th,  and  the  'tele- 
gram from  the  Mercantile  Trust  Company  to 
Mrs.  Wann,  in  which  the  Trust  Company 
pledged  its  honor  that  It  had  already  con- 
tracted for  a  majority  of  the  stock  and  the 
telegram  from  plaintiff's  husband  to  Scullln 
of  April  28th  notifying  him  that  he  had 
h<iard  that  the  stock  was  selling  at  $750  per 
share,  and  one  of  the  same  tenure  to  Wade 
from  plaintiff's  husband  of  the  same  date, 
which  was  followed  by  a  letter  from  the  Mer- 


cantile Trust  Company  on  the  2Sth  of  April, 
Inclosing  check  for  $25,000  in  payment  for 
plaintifTs  50  shares. 

On  the  29tb  of  April,  1902,  Mrs.  Wann  sent 
the  following  telegram  to  Mr.  Scullln:  "Chi- 
cago, AprU  29,  1902.  John  Scullln,  President 
of  the  Wiggins  Ferry  Company,  East  St  Lou- 
is, Illinois — If  you  are  unable  to  deliver  ma- 
jority Wiggins  Ferry  Company  stock  to  Mer- 
cantile Trust  Company,  or  party  whom  you 
are  dealing  with,  on  or  before  May  fifth, 
kindly  advise  me  at  once  what  action  you 
have  taken  to  protect  my  interests,  I  under- 
stand the  Mississippi  Valley  Trust  Company 
offer  to-day  six  hundred  dollars  per  share,  or 
more,  for  any  and  all  stock.  I  will,  of  course, 
expect  yon  to  protect  my  interests  fully. 
Please  answer.  Carrie  V.  C.  Wann."  The 
same  telegram  was  sent  to  Mr.  Scullln  ad- 
dressed at  St  Louis,  Mo.  In  response  to 
which  Mr.  Scullln  sent  the  following  tele- 
gram: "St  Louis,  Mo.,  Apr.  29,  1902.  Car- 
rie V.  C.  Wann,  care  F.  A.  Wann,  C.  &  A.  R. 
R.,  Chicago.  Mercantile  Trust  Company 
mailed  your  check  last  night  in  full  payment 
for  stock  it  bought  of  you  last  week.  Mer- 
cantile Trust  Company,  its  president  and  my- 
self, pledge  our  individual  hcmor  that  we  now 
have  a  majority  of  all  the  stock  contracted 
for,  and  exercise  the  right  to  pay  for  your 
stock  on  or  before  May  fifth.    John  Scullln." 

On  the  following  day  plaintiff  and  her  hus- 
band came  to  St.  Louis,  and  on  the  next  day. 
May  1st  they  went  to  the  Mercantile  Trust 
Company's  office  and  saw  Mr.  Wade,  and  Mr. 
Wann  speaking  for  the  plaintiff  said  they 
were  not  satisfied  with  the  sale  of  the  plain- 
tifTs stock.  Mr.  Wade  replied  he  had  the 
stock  and  proposed  to  keep  It.  The  plaintiff 
herself  did  not  see  Mr.  Scullln,  but  Mr.  Scul- 
lln did  see  Mr.  Wann  and  told  him  the  mat- 
ter was  out  of  his  hands,  that  he  had  no  fur- 
ther control  over  it.  On  May  18th,  the  plain- 
tiff indorsed  and  deposited  the  check  which 
had  been  sent  her  In  payment  of  her  stock, 
In  the  First  National  Bank  of  Chicago,  and 
it  was  received  by  the  said  bank  as  cash 
on  that  day  and  credited  to  the  plain  tlBTs 
account  and  was  afterwards,  on  the  19th  of 
May  1902,  paid  by  the  Mercantile  Trust  Com- 
pany. Mrs.  Wann  among  other  things  tes- 
tified she  did  not  think  there  was  anything  so 
very  wrong  until  she  got  to  St.  Louis.  "Q. 
And  you  found  out  it  was  all  wrong,  did  you? 
A.  I  did,  most  emphatically.  Q.  I  know,  but 
I  want  to  know  what  you  knew.  A.  Well, 
that  they  had  my  stock  and  were  keeping 
It,  when  they  were  paying  other  people  bigger 
prices.  Q.  Yes,  and  you  knew  that  they  did 
not  have  a  majority.  Ton  were  informed  of 
that  weren't  you?  A.  Yes,  sir;  everybody 
was  talking  about  it  on  the  streets,  and 
everybody  else.  Q.  You  knew  then  that  Mr. 
Scullln  had  defrauded  you  in  this  matter? 
A.  That  was  my  impression.  Q.  You  thought 
that  your  friend  of  many  years  was  wrong, 
then?    A.  I  certainly  did.     Q.  Did  you  flud 
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ont  that  Ifr.  Scnllin  was  interested  in  the 
porchaBe  himself?  You  charge  that  in  yonr 
first  petition,  filed  on  the  16tb  of  May.  Yon 
had  found  it  out  before  that,  hadn't  you? 
A.  Before  the  15th  of  May?  Q.  Yea.  A.  Yes, 
sir." 

With  regard  to  the  check  for  $26,000  the 
plaintiff  testified  that  she  knew  when  she 
received  the  check  that  it  was  intended  to  be 
In  full  payment  for  her  stock.  This  was  8ul>- 
stantlally  all  the  evidence  offered  by  the 
plaintiff  in  the  case,  except  the  details  of 
transactions  resulting:  In  the  purchase  of  the 
shares  of  stock  of  different  stockholders  at 
different  prices.  At  the  close  of  the  plaintlfTs 
case,  the  defendants  requested  the  court  to 
instruct  the  Jury  that,  on  the  pleadings  and 
the  evidence,  plaintiff  was  not  entitled  to  re- 
cover against  either  of  the  defendants,  and 
said  instructions  were  refused,  and  the  de- 
fendants excepted.  On  the  part  of  the  de- 
fendants the  following  additional  facts  were 
developed:  Mr.  M.  A.  Liow  testified  that  on 
the  2d  day  of  April,  1902,  he  was  general  at- 
torney of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  and  on  that  day  called 
on  Governor  Francis  in  the  city  of  St.  Liouls, 
and  inquired  whether  the  St.  Louis,  Kansas 
City  &  Colorado  Railroad  property  was  for 
sale,  and  a  day  or  two  later  commenced  ne- 
gotiations with  Governor  Francis  for  the 
purchase  of  the  property,  and  then  met  Mr. 
Scullin  for  the  first  time.  As  a  result  of 
these  negotiations  Elands  and  Scullin  fixed 
a  price  at  which'  they  would  be  willing  to 
sell  the  property,  giving  Mr.  LiOW  an  unsigned 
memorandum  of  the  terms.  During  these  ne- 
gotiations, Mr.  Low  asked  Mr.  Scullin  and 
Governor  Francis  If  they  knew  of  any  ground 
suitable  for  terminal  purposes  on  the  east 
side  of  the  river,  and  Mr.  Scullin  answered 
that  the  Wiggins  Ferry  Company  owned  some 
land  adjoining  the  Vandalia  property,  and 
thought  that  perliaps  it  could  be  purchased. 
That  was  all  that  was  said  concerning  the 
Wiggins  Ferry  at  that  time.  During  the  ne- 
gotiations In  New  York  concerning  the  Col- 
orado railroad,  Mr.  Scullin  was  asked  If  the 
Wiggins  Ferry  was  for  sale,  and  he  said  he 
would  not  discuss  that  question  at  present, 
that  one  trade  was  enough  at  one  time,  that 
until  the  sale  of  the  Colorado  property  was 
completed  he  would  not  discuss  the  sale  of 
the  Wiggins  property.  After  the  contract 
for  the  sale  of  the  Colorado  road  tiad  been 
signed.  Judge  Moore,  on  behalf  of  the  Rock 
Island  Company,  asked  Mr.  Scullin  if  the 
Wiggins  Ferry  property  was  for  sale,  and  Mr. 
Scullin  said  he  thought  it  could  be  bought, 
and  the  price  was  discussed.  Afterwards, 
at  a  meeting  of  the  parties  on  Monday  after- 
noon, April  21,  1902,  Mr.  Wade  was  present 
for  the  first  time,  and  when  the  price  of  $400 
per  share  was  mentioned,  he  said  he  did  not 
believe  that  the  stock  could  be  bought  at  that 
figure.  He  thought  it  could  l>e  bought  for 
$500  per  share,  to  which  the  Rock  Island 
peoide  Anally  agreed,  and  the  contract  was 


made  employing  the  Mercantile  Trust  Com- 
pany to  purchase  the  stock.  To  the  sugges- 
tion made  by  the  Rock  Island  people  that  it 
might  be  well  to  try  to  purciiase  the  stock 
quietly,  Mr.  Wade  said  he  would  not  buy  it 
that  way ;  that  he  would  make  an  offer  that 
would  be  public  and  open  to  every  stockhold- 
er, be  thought  that  the  Jiist  way  to  buy  it, 
and  they  finally  agreed  that  it  might  be  pur- 
chased in  that  manner.  Both  Mr.  Scullin 
and  Mr.  Wade  thought  that  the  same  offer 
should  be  made  to  all  of  the  stodcholders 
of  the  company;  that  the  offer  should  l>e 
made  public,  and  Mr.  Wnde  further  insisted 
that  there  should  be  put  into  the  offer  a 
statement  that  the  Mercantile  Trust  Com- 
pany was  to  receive  2^  per  cent  commission 
from  the  purchaser.  Mr.  Scullin  also  testi- 
fied to  that.  Wade  had  never  acted  In  any 
manner  for  the  Rock  Island  Company  be- 
fore that  time,  and  was  not  Interested  in  any 
way  In  the  St.  Louis,  Kansas  City  &  Colorado 
Railroad  Company.  Before  negotiations  In 
New  York  took  place,  Mr.  Low  went  over  the 
Colorado  railroad  with  Mr.  Scullin  and  Mr. 
Sands  and  other  employes  of  the  road  whose 
dames  he  did  not  remember.  Mr.  Sands  at 
that  time  was  the  general  manager  of  the 
Colorado  Railroad  and  also  of  the  Wiggins 
Ferry  and  a  director  in  the  Wiggins  Ferry 
Company.  Mr.  Low  did  not  go  over  any 
part  of  the  Wiggins  Ferry  property,  and 
made  no  examination  of  It  until  after  the 
stock  was  purchased.  Late  In  the  afternoon 
of  Saturday,  April  26th,  Mr.  Low,  then  at  Ills 
home  at  Topeka,  Kan.,  received  Information 
over  the  telephone  from  Mr.  Wade  that  an- 
other purchaser  for  the  Wiggins  Perry  stock 
was  in  the  field.  He  Immediately  wired  that 
fact  to  Mr.  Mather  In  Chicago.  The  Mercan- 
tile Trust  Company  was  paid  by  the  Rock  Is- 
land Company  a  commission  of  2%  per  cent, 
upon  $500  per  share  for  all  the  stock  pur- 
chased by  It.  The  defendant  John  Scullin 
testified  that  prior  to  April,  1902,  the  busi- 
ness of  the  Wiggins  Perry  Company  had  been 
diminishing.  It  was  being  hard  pressed  by 
the  Terminal  Railroad  Association  and  by 
the  Interstate  Transfer  Company,  the  Mis- 
souri Pacific,  the  Vandalia  &  Interstate  Car 
Transfer  Company,  and  it  had  been  compel- 
led to  lower  its  charges  for  transportation 
and  ferriage  to  a  considerable  extent.  The 
rate  for  transportation  of  coal  was  cut  from 
30  to  IZ  cents  per  ton,  and  the  coal  business 
was  a  very  large  part  of  the  business  of  the 
company;  that  cut  In  the  rates  was  made 
by  order  of  the  board  of  directors  of  the  Wig- 
gins Ferry  Company  in  March,  1902,  although 
it  had  been  discussed  for  more  tlian  a  year 
before  It  was  put  Into  effect  At  the  time  of 
this  change  of  rate  neither  Francis  nor  Scnl- 
lin had  any  idea  of  selling  the  Colorado  road 
or  the  Wl^ns  Perry  Company. 

After  the  negotiations  In  New  York  for  the 
purchase  of  the  Colorado  property  were  end- 
ed on  Saturday,  April  19th,  the  subject  of 
the  Wiggins  Ferry  Company  came  np,  but 


Digitized  by 


Google 


Mo.) 


WANN  T.  SCULLIN. 


697 


Hr.  Scullln  decliaed  to  talk  about  tbe  matter 
with  them  at  that  time,  and  said  he  would 
see  tbem  the  following  Monday.  That  Satuiv 
day  ereulDg  about  8  o'clock,  Mr.  Scullln  re- 
ceived a  telegram  from  Mr.  Wade  asking  if 
it  was  likely  he  would  be  In  New  York  for 
three  or  four  days  longer ;  that  he  (Wade) 
would  be  In  New  York  to  attend  a  banker's 
conventloB  and  wanted  to  see  Mr.  Scullln. 
Scullln  then  called  Wade  up  over  the  long 
distance  telephone  and  asked  him  to  come 
to  New  York,  saying  he  wished  to  talk  with 
blm,  but  did  not  say  what  about.  Wade  ar- 
rived In  New  York  Monday  morning,  April 
21st.  Scullln  saw  him,  but  did  not  tell  him 
what  he  wanted  to  see  him  about,  but  made 
an  appointment  to  meet  him  at  tbe  Trust 
Company  of  America  at  12  o'clock. 

After  the  papers  relating  to  the  Colorado 
road  had  been  signed,  Scullln  left  tbe  office  of 
the  Rock  Island  Company  to  look  up  Mr. 
Wade.  He  found  him  atrant  2  o'clock  and 
told  him  he  bad  made  a  price  of  |400  per 
share  as  the  price  at  which  he  was  willing 
to  sell  his  stock  in  the  Wiggins  Ferry  Com- 
pany. Wade  objected  to  the  price  as  being 
too  low,  and  said  they  ought  to  pay  $500  per 
share.  Scullln  told  Wade  he  thought  it  was 
a  little  presimiptuous  on  Wade's  part  to  think 
tbat  be  knew  more  about  the  value  of  the 
property  than  Scullln,  and  was  fearful  tbat 
this  would  upset  the  sale ;  that  In  his  (Scul- 
Iln's)  opinion  or  judgment  this  would  be  prob- 
ably the  last  opportunity,  and  if  they  did 
not  sell  to  the  Rock  Island,  the  Wiggins  Fer- 
ry would  be  kiting  around  town  for  less  than 
$200  per  share.  After  this  they  saw  the  Rock 
Island  people,  and  tbe  latter  agreed  to  pur- 
chase the  stock  at  $500  per  share.  Tbe  pur- 
twse  of  making  the  offer  public  was  to  enable 
every  stockholder  to  get  the  benefit  of  the 
price  tbat  had  been  offered  so  that  brokers 
and  outsiders  would  not  have  the  opporttmity 
of  picking  it  up  at  a  less  price  from  the  stock- 
holders. On  Tuesday,  April  22d,  an  agree- 
ment was  reached  that  the  Rock  Island  people 
should  employ  the  Mercantile  Trust  Company 
to  purchase  the  stock,  and  authorized  It  to 
make  the  offer  In  tbe  manner  in  which  Wade 
and  Scullln  Insisted  that  it  should  be  made. 
Scullln  put  in  his  800  shares  of  stock  at  $500 
per  stiare,  and  did  not  receive  anything  more 
either  directly  or  Indirectly  for  the  same. 
Scullln  was  asked  If  be  was  In  aqy  manner 
Influenced  In  making  the  promise  to  the  Rock 
Island  Railroad  Company  tbat  he  would  rec- 
ommend the  sale  to  the  stockholders  of  tbe 
Wiggins  Ferry  Company  by  the  fact  that  be 
at  the  time  held  5,000  or  10,000  shares  in  the 
Rock  Island  Company,  and  he  answered,  "No, 
and  if  I  had  owned  the  whole  road.  It  would 
not  have  made  any  difference  to  me,"  nor  was 
he  influenced  by  the  fact  that  he  was  a  stock- 
holder in  the  Mercantile  Trust  Company. 
Scullln  received  the  plaintiff's  certificate  of 
stock  Saturday  morning,  April  26tb,  about 
10  o'clock,  and  turned  it  over  to  the  Mer- 
cantile Trust  Company  at  $500  per  share,  to 


be  considered  as  a  part  of  the  stock  purchases 
by  the  Mercantile  Trust  Company  for  the 
Rock  Island,  and  signed  the  acceptance  on 
that  morning.  He  testified  that  up  to  tbe 
time  of  the  delivery  of  plalntifTs  stock  to  tbe 
Mercantile  Trust  Company,  he  bad  not  heard 
anything  from  anybody  of  any  higher  offer 
than  $500  per  share  for  the  stock.  After  the 
delivery  of  plaintiff's  stock  to  the  Mercantile 
Trust  Company,  it  was  never  returned  to 
Scullln.  With  reference  to  tbe  alleged  meet- 
ing of  tbe  board  of  directors  of  the  Wiggins 
Ferry  Company  on  Saturday,  April  26,  1902, 
he  testified  there  was  no  meeting  of  tbe 
tioard,  that  4  of  the  directors  were  present 
in  the  office,  and,  about  3  o'clock  that  after- 
noon, Mr.  Church  appeared  and  stated  that 
he  had  a  proposition  to  lay  l>efore  the  board. 
He  stated  that  the  proposition  was  to  sell 
the  Wiggins  Ferry  Company  stock  at  $600 
per  share.  Be  was  asked  to  state  who  made 
the  proposition,  and  declined ;  that  this  was 
all  that  took  place.  He  further  testified  that 
nothing  was  said  at  that  time  in  regard  to 
the  Mercantile  Trust  Company  already  hav- 
ing contracted  for  a  majority  of  the  stock. 
The  first  that  be  ever  beard  of  tbe  proposi- 
tion made  by  the  Mississippi  Valley  Trust 
Company  was  about  9  or  10  o'clock  tbat  Sat- 
urday night  while  he  was  at  tbe  Planter's 
Hotel.  It  also  appeared  that,  in  closing  up 
the  Colorado  deal,  Scullln  received  only  5,000 
shares  of  the  stock  of  the  Rock  Island  Com- 
pany, the  other  5,000  shares  to  which  he  was 
entitled  being  sold  by  him  to  Messrs.  Leeds, 
Reed,  and  Moore  under  the  agreement  made 
with  them  to  take  the  same  at  $170  per  share. 
He  further  testified  that  he  inserted  the  sen- 
tence in  tbe  telegram  of  April  24th  to  plain- 
tiff, "Please  regard  this  a»  strictly  confiden- 
tial," because  be  was  fearful  that  the  people 
receiving  ■  these  telegrams  might  tell  others, 
and  the  stockholders  who  had  not  received 
these  telegrams  might  dispose  of  their  stock 
for  less  than  $500  per  share  to  persons  who 
had  heard  of  the  offer.  Festus  J.  Wade  testi- 
fied that  he  was  elected  a  director  in  the  Wig- 
gins Ferry  Company  in  January  or  ITebruary, 
1902,  to  succeed  Judge  MadlU,  then  recently 
deceased;  tbat,  In  order  to  qualify  him  for 
the  office,  Mr.  Scullln  transferred  to  him  60 
shares  of  stock,  and  thereafter  Mr.  Wade  pur- 
chased 20  shares  of  stock;  that  he  secured 
15  shares  in  tbe  latter  part  of  February  or 
the  first  part  of  March  through  the  brokerage 
firm  of  G.  H.  Walker  &  Co.  whom  he  had  in- 
structed to  purchase  for  blm  as  much  as  100 
shares  at  tbe  market  price ;  tbat  be  paid  $237 
a  share  for  said  15  shares,  and  early  In  April, 
1902,  he  purchased  5  shares  more  at  the  same 
price.  About  April  10,  1902,  not  having  ac- 
quired more  than  these  20  shares  last  men- 
tioned, he  dictated  a  letter  to  his  stenogra- 
pher, and  gave  her  the  names  of  half  a  dozen 
or  more  stockholders  to  whom  the  letters  were 
to  be  sent  These  letters  were  dated  and 
mailed  between  April  lOtb  and  April  19th, 
the  first  on  April  10th  and  the  last  on  April 
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19tb.  They  were  all  In  the  same  form. 
Among  them  was  a  letter  addressed  to  S. 
Prentiss  Smith,  which  reads  as  follows :  "St 
Louis,  Mo.,  April  12,  1902.  S.  Prentiss  Smith, 
Esq.,  538  California  street,  San  Francisco, 
Cal.  Dear  Sir:  I  have  recently  been  elected 
a  member  of  the  board  of  directors  of  the 
Wiggins  Ferry  Company,  as  successor  of  the 
late  George  Madlll,  and  desire  to  purchase 
some  stock,  so  as  to  have  an  Interest  sufficient 
.  to  justify  my  giving  the  position  the  neces- 
sary time.  Should  you  care  to  sell  any  of 
your  holdings  I  shall  be  pleased  to  have  you 
name  a  price  on  same.  Very  respectfully 
yours,  Festus  J.  Wade." 

The  same  form  of  letter  was  sent  to  Mrs. 
Wann,  the  plaintiff,  on  April  19th.  In  re- 
sponse to  the  letter  to  Mrs.  Wann,  Mr.  Wade 
received  a  letter  dated  April  21st  from  Mr. 
Wann,  which  has  already  been  set  out  above, 
and  in  response  to  this  letter  of  Mr.  Wann's 
dated  April  21st,  that  be  telegraphed  to  Mr. 
Wann  April  24th,  "John  ScuUin's  telegram 
to  your  wife  explains  why  I  did  not  reply  to 
your  letter."  On  April  25th  Mr.  Wann  act- 
ing for  bis  wife,  the  plaintiff,  wrote  Wade 
as  follows:  "Monadnock  Building,  Chicago, 
April  25,  1902.  My  dear  Festus:  Tour  tele- 
gram, also  one  from  my  good  friend,  Mr.  John 
Scullln,  received  at  my  house  last  night  at 
7 :45,  and  I  answered  the  latter  Immediately, 
stating  that  I  would  forward  the  Wiggins 
Ferry  Company  stock  this  morning,  which  I 
have  done.  I  more  than  thank  you  for  look- 
ing out  for  Mrs.  Wann's  Interest  In  this  con- 
nection, I  was  offered  last  week  500  shares 
of  the  stock  at  $240  and  am  awfully  sorry  I 
did  not  telegraph  Mr.  Scullln,  asking  bis  ad- 
vice. It  is  true,  tbe  party  who  offered  It  to 
me  might  not  have  been  In  the  position  to 
make  delivery,  but  It  makes  a  fellow  feel  sor- 
ry, just  the  same,  that  be  did  not  take  it.  I 
expect  to  be  In  St  Louis  In  tbe  near  future, 
when  I  will  do  myself  tbe  pleasure  of  call- 
ing on  you  and  my  good  friend,  Mr.  Scullln. 
Very  truly  yours,  Fred  A.  Wann.  To  Festus 
J.  Wade,  St  Louis,  Mo." 

On  the  same  day  Mr.  Wade  wrote  a  letter 
to  Mr.  Wann  on  the  same  subject  as  follows: 
"April  25,  1902.  Fred  A.  Wann,  Esq.,  care 
C.  &  A.  Railway  Co.,  Chicago,  III.  My  dear 
Mr.  Wann:  When  I  wrote  yotir  good  wife 
last  week  about  Wiggins  Ferry  stock  I  had 
no  Idea  of  the  sale  at  the  time.  The  next 
day,  however,  It  developed  that  there  was 
an  opportunity  to  sell  it,  and  I  have  been 
working  on  It  ever  since.  As  I  was  acting  as 
agent  for  tbe  purchaser,  thought  it  would  be 
unwise  for  me  to  write  to  you  in  regard  to 
tbe  matter  ubtU  it  was  dosed.  Yesterday 
tbe  authority  to  buy  was  given  me,  and  I 
immediately  wired  you,  as  did  also  Mr.  Scul- 
lln. I  sent  yon  the  following  telegram  which 
I  now  beg  to  confirm:  'John  Scullln's  tele- 
gram to  your  wife  explains  why  I  did  not 
reply  to  your  letter.'  Very  truly  yours,  Fes- 
tus J.  Wade." 

In  response  to  the  letter  written  to  S.  Pren- 


tiss Smith,  be  received  tbe  following  letter: 
"San  Francisco,  Cal.,  April  17,  1902.  Festus 
J.  Wade,  Esq.,  St  Louis,  Mo.  Dear  Sir:  Re- 
ferring to  tbe  contents  of  your  favor  of  tbe 
12th  Inst,  upon  the  subject  of  Wiggins  Ferry 
stock,  I  have  fifteen  shares  which  I  have 
been  holding  for  $250  per  share,  and  would 
be  pleased  to  deliver  them  at  any  point  you 
may  indicate.  If  this  offer  is  accepted  during 
the  current  month.  My  preference  would  be 
to  send  the  indorsed  certificate  by  registered 
mall  directly  to  your  good  self,  to  be  paid  for 
upon  delivery  by  a  check  upon  "New  York. 
Respectfully  yours,  S.   Prentiss  Smith." 

Bald  letter  was  received  In  St  Louis  on 
April  2lBt,  while  Mr.  Wade  was  yet  in  New 
York,  and  his  secretary  on  the  evening  of 
that  day,  telegraphed  Mr.  Wade  of  the  op- 
tion given  him  by  Mr.  Smith,  and  Wade  Im- 
mediately telegraphed  his  secretary  to  do 
nothing  with  respect  to  Smith's  (^tion,  and, 
on  bis  return  to  St  Louis  on  April  24th,  sent 
Mr.  Smith  the  following  telegram:  "St 
Louis,  April  24,  1002.  S.  Prentiss  Smith, 
528  California  street  San  Francisco.  Cal. 
Your  option  of  April  declined  in  view  of  tbe 
fact  that  stock  has  been  sold  at  $500  per 
share,  provided  a  majority  can  be  delivered. 
•President  Scullln  wires  yon  fully  to-nlgbt 
Festus  J.  Wade."  A  telegram  similar  to  the 
one  sent  to  Mrs.  Wann  was  sent  to  Mr.  Smith 
on  the  evening  of  tbe  24th  of  April,  and  on 
the  25th  of  April,  Wade  wrote  a  letter  to  Mr. 
Smith  as  follows:  "St.  Louis,  Mo.,  April 
25,  1902.  S.  Prentiss  Smith,  538  California 
street,  San  Francisco,  Cal.  Dear  Sir:  Your 
favor  of  the  17th  reached  me  In  due  time, 
but  In  the  meantime  I  have  been  working  on 
a  deal  which  came  up  rather  suddenly  for 
the  sale  of  the  entire  stock  of  the  Wiggins 
Ferry  Company.  I  have  accomplished  tbe 
result  and  sold  the  stock  at  $500  per  share, 
provided  I  can  deliver  more  then  a  majority 
of  the  stock  on  the  fifth  of  May.  In  view  of 
that  fact,  I  did  not  think  it  would  be  Jnst  to 
you  to  take  advantage  of  yonr  offer,  hence 
I  sent  you  the  following  telegram,  which  I 
now  confirm:  'Your  option  of  April  17th  de- 
clined, in  view  of  tbe  fact  that  stodE  has 
been  sold  at  $500  per  share,  provided  a  ma- 
jority can  be  delivered.  President  SouUin 
wires  you  fully  to-night'  If  you  have  not  al- 
ready done  so,  I  advise  you  to  send  Mr.  Scul- 
lln your  stock  Immediately,  in  compliance 
with  his  telegram.  Yours  truly,  Fiestna  J. 
Wade." 

Mr.  Smith  availed  himself  of  the  offer  by 
telegram  of  April  25,  1902,  and  forwarded 
his  Btodc.  to  Mr.  Scullln  accordingly.  Tbe 
same  telegram  concerning  the  fact  that  the 
Mercantile  Trust  Company  had  contracted 
for  a  majority  of  the  stock,  was  sent  to  Mr. 
Smith  on  April  27th,  as  was  sent  to  all  other 
stockholders.  Smith  in  response  to  this  tele- 
gram wrote  Wade  as  follovra:  "San  Fran- 
cisco, Cal.,  May  1,  1902,  Festus  J.  Wade, 
ESsq.,  President  Mercantile  Trust  Company, 
St  Louis,  Mo.    Dear  Sir:    But  for  your  ex- 
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pllclt  telegram  of  the  27tb  ult.,  I  should  now 
be  In  serions  suspense  as  to  where  I  stand 
In  the  Wiggins  Ferry  deal;  upon  the  day  on 
which  the  wire  was  received  I  was  tender- 
ed right  here  a  $9,000  check  for  my  fifteen 
shares,  to  which  I  was  obliged  to  reply  that 
my  holdings  were  not  free.  It  then  dawned 
on  me  that  my  contract  was  binding  upon  me, 
but  conditioned  on  the  part  of  the  purchas- 
ers. Your  wire  has  set  that  question  at  rest 
If  the  matter  has  been  settled,  I  would  be 
pleased  to  receive  proceeds  either  by  chedi 
on  St.  Louis  or  New  York,  the  latter  prefer- 
red If  obtainable  at  par.  With  renewed 
thanks  to  you  and  Mr.  SculUn  for  your  good 
care  of  my  Interests,  I  remain,  Faithfully 
yours.  S.  Prentiss  Smith." 

On  April  28th,  Smith  wrote  a  letter  to  Mr. 
ScuIIIn,  as  follows:  "San  Francisco,  Cal., 
Monday  morning,  April  28th,  1902.  John 
Scullln,  Esq.,  St.  Louis,  Mo.  My  dear  sir: 
Your  telegram  of  Saturday  has  been  answer- 
ed to-day.  By  to-morrow  morning  you  will 
receive  my  letter  of  the  26th  with  my  Wig- 
gins Ferry  stock  certificate.  I  have  also  a 
telegram  from  Mr.  Wade,  and  regret  that 
you  and  he  should  consider  It  necessary  to 
embarrass  me  with  the  sense  of  my  obligation 
in  the  premises.  Though  I  have  a  firm  offer 
to-day  of  $800  per  share  for  my  stock,  I  still 
feel  under  obligations  to  you  and  Mr.  Wade 
for  taking  me  into  the  syndicate  and  selling 
my  stock  for  $500  per  share,  instead  of  ac- 
cepting my  offer  for  $200  per  share.  My 
understanding  is  that  I  am  getting  the  same 
price  you  receive,  and  it  looks  as  if  we  both 
might  hare  done  a  little  better,  but  it  would 
have  taken  some  remarkable  guessing.  From 
the  terms  of  a  certain  telegram  shown  me  to- 
day I  think  that  $1,000  per  share  could  be 
obtained  for  my  stock  if  I  were  free,  but  I 
viewed  the  matter  differently  last  Friday, 
when  I  was  apprehensive  of  a  purchaser  ob- 
taining their  majority  before  I  could  get  in. 
It  is  not  my  nature  to  bold  out  for  miracles. 
Renewing  my  thanks  to  yon  and  Mr.  Wade 
for  your  good  care  of  my  interests  (though 
we  miss  the  miracle),  I  remain.  Very  truly 
yours,  8.  Prentiss  Smith." 

It  appears  from  the  evidence  that  Mr.  Scul- 
lln had  signed  the  acceptance  of  the  proposi- 
tion of  the  Mercantile  Trust  Company  in  be- 
half of  Mr.  Smith  In  the  same  manner  as  he 
had  accepted  the  same  in  behalf  of  Mrs. 
Wann,  the  plaintiff.  It  also  appeared  that 
Wade  received  responses  from  about  a  half 
a  dozen  other  stockholders  of  the  Wiggins 
Ferry  Company  in  reply  to  his  letters  of  April 
12th  and  19th  soliciting  offers  of  their  stock, 
and  that  they  were  all  treated  in  the  same 
way  as  Mrs.  Wann  and  Mr.  Smith,  except 
that  about  April  12th,  he  purchased  from 
George  O.  Hitchcock,  who  lived  in  St.  Louis, 
five  shares  at  $237  per  share.  The  uncontra- 
dicted testimony  of  Mr.  Wade  shows  that  he 
was  first  informed  of  the  sale  of  the  Colorado 
road  to  the  Rock  Island  Company  by  Mr. 
Scullln  on  or  about  April  23d  or  24th  on  their 


way  home  from  New  York.  He  corroborated 
Scullin  in  regard  to  his  going  to  New  York 
on  the  19th  of  April.  He  met  Mr.  Scullln  on 
Monday  morning,  and  the  latter  said  to  him 
he  could  not  yet  just  explain  the  purpose  for 
which  he  had  requested  Mr.  Wade  to  come 
to  New  York.  An  appointment  was  made  to 
meet  later  in  the  day.  When  they  met  In  the 
afternoon  at  2  o'clock  Scullin  told  him  lu 
great  confidence  that  he  had  agreed  with  some 
parties,  whom  he  did  not  name,  to  sell  his 
Wiggins  Ferry  stock  for  $400  per  share.  Mr. 
Wade  urged  him  that  they  ought  to  give  a 
larger  price.  That  afternoon  about  3  o'clock 
they  met  at  the  office  of  the  Rock  Island  Rail- 
road Company  and  discussed  the  matter. 
Wade  standing  for  $500  per  share  although 
according  to  Scullin's  opinion  they  were  tread- 
ing on  dangerous  ground  to  ask  so  much. 
During  the  conference  it  was  suggested  by 
some  of  the  Rock  Island  officials  that  perhaps 
the  best  way  to  purchase  this  stock  would  be 
to  endeavor  to  buy  it  up  quietly  at  the  lowest 
price,  but  Wade  opposed  this  plan,  and  Scul- 
lln said  he  could  not  sell  his  stock  to  any  one 
without  letting  the  stockholders  know  exactly 
the  price  he  bad  got  for  it;  that  he  had  been 
with  the  company  18  years,  and  wanted  ev- 
eryone of  the  stockholders  to  know  exactly 
what  he  was  getting  for  his  stock,  and,  unless 
that  was  satisfactory,  his  stock  would  not  be 
sold  under  any  conditions  to  any  body.  Scul- 
lin was  asked  wliat  he  would  do  in  reference 
to  recommending  to  the  stockholders  the  sale 
of  their  stock,  he  replied  that  be  would  recom- 
mend it;  that  he  would  sell  them  his  stock, 
and  recommend  the  stockholders  to  sell  theirs. 
Mr.  Mather,  the  general  counsel  for  the  Rock 
Island  Company,  prepared  the  form  of  the 
offer  for  the  stock,  but  did  not  mention  there- 
in tliat  the  trust  company  was  to  receive  2% 
per  cent,  from  the  purchaser.  Mr.  Wade  in- 
sisted that  this  should  be  in  the  offer.  Wade 
testified  tliat  he  had  every  reason  on  earth 
to  t>elleve  and  did  believe  that  $500  per  share 
was  a  big  price  for  the  stock  of  the  Wiggins 
Ferry  Company.  Wade  and  Scullln  left  New 
York  on  April  23d,  and  arrived  in  St.  Louis 
April  24th,  and  Immediately  proceeded  to 
send  out  telegrams  communicating  the  offer 
to  all  the  nonresident  stockholders,  and  write 
letters  to  all  the  resident  stockholders  re- 
questing them  to  call  at  the  office  of  the  com- 
pany where  something  of  importance  would 
be  communicated  to  them.  He  testified  that 
the  only  object  In  sending  out  the  letters  and 
telegrams  to  all  the  stockholders  at  the  same 
time  was  to  protect  the  stockholders  so  that 
their  stock  could  not  be  bought  for  lees  than 
any  one  having  prior  information  as  to  the 
sale  of  the  stock  at  $500  per  share.  Among 
these  telegrams  was  one  sent  to  the  plaintiff, 
Mrs.  Wann.  Mr.  Scullin  turned  in  all  of  his 
stock — 800  shares — at  $500  per  share  to  the 
Mercantile  Trust  Company,  and  received  the 
company's  check  for  the  price  of  $500  per 
share,  and  did  not  receive  anything  more  ei- 
ther directly  or  indirectly.    Mr.  Wade  turned 
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Id  bis  20  shares,  and  received  for  tbem  the 
Bom  of  $500  per  share. 

Wade  testified  that  at  the  time  he  was  en- 
deavoring to  purchase  some  stock  for  himself 
he  had  no  knowledge  whatever  that  the  Rock 
'  Island  Company  desired  to  purchase  the  Wig- 
gins Ferry  Company  stock  or  the  Colorado 
Railroad,  and  had  no  knowledge  of  aqy  inten- 
tion on  SculUn's  part  to  sell  either  the  Colora- 
do Railroad  or  bis  stock  in  the  Wiggins  Ferry 
Company.  He  corroborated  Mr.  Scull  in's  tes- 
timony In  regard  to  the  strong  opposition  that 
had  developed  against  the  Wiggins  Ferry 
Company  and  as  to  the  reason  for  cutting  the 
price  for  transportation.  In  relation  to  Mr. 
Church's  testimony  In  regard  to  communicat- 
ing to  the  directors  of  the  Wiggins  Ferry 
Company  the  offer  of  $900  for  the  stock,  he 
testified  that  about  3  o'clock  on  Saturday  af- 
ternoon of  April  26, 1902,  he  was  sitting  In  Mr. 
SculIIn's  office,  and  Mr.  Church  came  in,  and 
Mr.  Peugnet  happened  to  be  there.  "Mr. 
Church  stated  that  be  would  like  to  have  a 
meeting  of  the  board;  that  he  had  some  mat- 
ters be  -wanted  to  submit  Mr.  Sands,  Mr. 
Scullin,  Mr.  Church,  Mr.  Peugnet,  and  myself 
constitute  the  board.  It  Just  happened  we 
were  all  there.  Mr.  Sands  was  In  his  office — 
that  is,  the  general  manager's  office — and  be 
was  called  in.  Mr.  Church,  up  to  that  time, 
had  not,  as  far  as  I  knew,  expressed  his  dis- 
satisfaction to  me  about  the  sale  of  the  stock; 
he  then  said  that  he  was  informed  that  he 
could  get  a  purchaser  for  the  stock  at  $600 
per  share;  that  he  bad  taken  advice  of  em- 
inent counsel,  and  that  they  advised  blm  to 
notify  us  to  that  effect"  Some  of  the  gentle- 
men made  the  reply  that  the  sale  of  the  stock 
of  the  corporation  had  nothing  whatever  to 
do  with  the  board  of  directors ;  that  the  di- 
rectors could  not,  if  they  wanted  to,  sell  the 
stock,  and  could  not  interfere  with  the  stock- 
holders In  selling  the  stock  one  way  or  the 
other.  That  was  the  whole  of  It  The  confer- 
ence did  not  take  more  than  three  minutes. 
Mr.  Church  was  asked  to  state  who  it  was 
that  made  this  proposition,  and  be  said  be 
was  not  at  liberty  to  state  who  the  party  was. 
No  statement  was  made  at  that  conference 
that  the  Mercantile  Trust  Company  bad  al- 
ready secured  the  majority  of  the  stock.  Mr. 
Wade  further  testified  that  about  6  o'clock 
of  Saturday  evening,  April  26,  1902,  he  heard 
a  rumor  to  the  effect  that  a  higher  price  than 
$500  per  share  was  being  offered  for  the  stock, 
and  this  rumor  was  confirmed  about  11:30 
that  night  or  early  the  next  morning.  On 
hearing  this  rumor  about  6  o'clock  p.  m.  April 
26,  1902,  Mr.  Wade  communicated  with  Mr. 
Low  at  Topeka  by  telephone,  and  Mr.  Mather 
the  general  solicitor  of  the  Rock  Island  Com- 
pany, arrived  In  St  Louis  the  following  Sun- 
day morning,  April  27,  1902,  about  seven 
o'clock.  Upon  the  arrival  of  Mr.  Mather  In 
St  Louis  the  battle  for  the  control  of  the  Wig- 
gins Ferry  stock  became  very  warm  and  con- 
tinued until  every  sliare  of  the  stock  bad  been 
bought  by  the  two  contending  trust  companies. 


Upon  Mr.  Mather's  arrival  In  St  Iiouls  be  toeik 
charge  of  the  matter ^  for  the  Rock  Island 
Company,  and  the  Mercantile  Trust  Company 
received  its  Instructions  from  him.  Mr.  Wade 
testified  that  the  sole  purpose  of  Inserting  In 
the  telegram  of  April  24th,  which  announced 
to  the  stockholders  of  the  Wiggins  Ferry 
Company  the  offer  of  the  Mercantile  Trust 
Company,  the  words,  "Please  consider  this 
strictly  confidential,"  was  to  give  each  of  the 
stockholders  the  Information  of  the  offer,  and 
that  he  would  keep  it  confidential  until  every 
other  stockholder  got  the  same  information. 
It  was  hot  for  the  purpose  of  preventing 
stockholders  from  making  inquiries  in  regard 
to  the  matter  or  in  regard  to  the  advisability 

05  selling  their  stock.  He  also  testified  that 
when  he  reached  New  York  Mr.  Scullin  did 
not  commimlcate  to  him  the  fact  that  the 
Colorado  road  had  been  sold  to  the  Rock 
Island  Company,  nor  the  fact  that  Mr.  Scullin 
had  acquired  any  shares  In  the  Rock  Island 
Company,  and  did  not  In  fact  learn  of  Scul- 
lin's  interest  In  the  Rock  Island  Company  on- 
tll  the  latter  part  of  June,  1902,  and  never 
did  obtain  that  information  from  Scullin  him- 
self, but  from  another  source,  but  not  until 
he  beard  Mr.  Scullin  testify  at  the  trial  of 
this  case.  There  was  no  rebuttal  testimony 
offered,  and  the  foregoing  is  substantially  all 
the  material  evidence  in  the  case. 

As  already  said  the  circuit  court  granted 
a  new  trial  on  the  ground  that  Its  second  In- 
struction given  In  behalf  of  the  plaintiff  was 
erroneous.  That  Instruction  was  In  the  fol- 
lowing words:  "The  Jury  are  Instructed  that 
if  they  believe  from  the  evidence  that  John 
Scullin  had  a  pecuniary  interest  as  a  stock- 
bolder,  in  the  Chicago,  Rock  Island  &  Pac- 
ific Railway  Company,  and,  while  he  bad 
such  Interest  solicited  from  plaintiff  the  pos- 
session and  control  of  her  60  shares  of 
stock  In  the  Wiggins  Ferry  Company,  In  or- 
der to  sell  it  to  the  said  Chicago,  Rock  Island 

6  Pacific  Company,  but  did  not  disclose  to 
plaintiff  bis  Interest  In  said  railway  com- 
pany, and  thereafter,  in  response  to  his  solic- 
itation, he  received  plaintiff's  stock,  and  there- 
after placed  her  stock  in  possession  of  the 
Mercantile  Trust  Company,  the  purchasing 
agent  of  said  railway  company,  and  It  was 
withheld  from  her  and  she  was  thereby  de- 
prived of  her  said  stock,  and  the  opportun- 
ity to  sell  U,  and  that  plaintiff  was  ignorant 
of  such  interest  of  said  Scullin  In  said  rail- 
way company,  then  said  acts  and  conceal- 
ment was  a  fraud  upon  plaintiff,  and  if  yo^ 
find  that  thereby  plaintiff  has  sustained  dam- 
ages, she  Is  entitled  to  recover  against  de- 
fendant Scullin,  and  if  you  further  find  from 
the  evidence  that  at  the  time  said  Scullin 
solicited  the  stock,  he  did  so  at  the  request 
of  the  Mercantile  Trust  Company,  acting 
through  the  defendant  Wade  as  its  president, 
and  that  said  Wade,  at  the  time  of  such 
solicitation,  or  at  the  time  the  stock  was  de- 
livered to  said  trust  company,  knew  of  said 
interest  of  said  Scullin  as  a  stockholder  in 
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said  railway  company,  and  did  not  communi- 
cate the  fact  of  such  knowledge  to  plalntttT, 
and  that  she  was  at  such  times  Ignorant  of 
such  Interest,  and  has,  by  reason  of  such  con- 
cealment, sustained  damages,  then  she  Is 
entitled  to  recover  as  against  all  the  defend- 
ants." 

While  the  record  Is  voluminous,  the  fact 
upon  which  the  recovery  was  permitted  In  the 
circuit  court  under  the  above  Instruction  was 
that  defendant  Sctillln  was  a  stockholder  in 
the  Rock  Island  Railway  Company  to  which 
he  sold  plalntllTs  stock,  and  did  not  disclose 
that  fact  to  plaintiff.  Conceding  that  the  re- 
lation of  principal  and  agent  was  established 
by  the  authority  given  by  plaintiff  to  the  de- 
fendant Scnllln  to  deliver  her  stock  to  the 
purchaser  of  whom  be  had  advised  her  and 
intrusted  her  stock  to  him,  all  the  facts  and 
circumstances  in  evidence  demonstrate  that 
It  was  a  gratuitous  agency  for  which  the  de- 
fendant Scullln  was  to  receive  no  reward  or 
compensation.  Up  to  the  time  he  sent  plain- 
tiff the  telegram  of  April  24,  1902,  he  bore 
no  confidential  relation  to  her,  either  as 
agent  or  trustee.  TJke  plaintiff  he  was  a 
stockholder  in  the  Wiggins  Perry  Company. 
The  overture  of  the  Rock  Island  Company  to 
buy  the  majority  or  all  of  the  Wiggins  Ferry 
stock  at  $500  per  share,  a  price  double  that 
for  which  It  had  ever  been  sold,  had  been 
made  to  him  and  Mr.  Wade  only  a  day  or 
two  before,  and  Instead  of  selling  his  own 
stock  and  permitting  the  Rock  Island  officers 
to  buy  their  stock  of  the  other  stockholders 
quietly  at  the  then  market  price,  he  bad  In- 
sisted that  every  stockholder  should  have  the 
same  otter,  and  as  a  friendly  act  immediately 
upon  his  return  to  St.  Louis  proceeded  to  ad- 
vise all  the  stockholders  of  the  offer,  advising 
them  that  he  had  agreed  to  sell  his  own  hold- 
ings at  the  price  offered  and  recommending 
them  to  do  so.  Each  stockholder  was  left  free 
to  accept  or  reject  that  offer.  Each  was  left 
free  to  make  further  investigation  for  her- 
self or  himself.  He  made  no  false  representa- 
tion of  any  kind  whatever,  and  up  to  that 
time  was  under  no  obligation  to  make  any 
disclosures  as  to  the  purchaser.  He  had  sim- 
ply performed  a  friendly  act  to  each  stock- 
bolder,  treating  them  all  alike.  The  material 
fact  of  which  each  stockholder  was  notified 
was  that  he  or  she  could  dispose  of  his  or  her 
shares  of  stock  at  $500  per  share,  and  that 
the  defendant  Scullln,  the  president  of  the 
company,  bad  agreed  to  sell  his  at  that  price, 
and  had  a  purchaser  which  would  take  the 
whole  stock  at  that  price  or  a  majority  there- 
of, if  It  was  ofTered  by  May  5,  1902.  Every 
fact  which  defendant  knew  at  that  date  af- 
fecting the  value  of  this  stock  was  made 
known  to  plaintiff.  He  had  agreed  to  sell  his 
own  800  shares  at  $500  per  share,  but  his  sale 
was  subject  to  the  right  of  the  Rock  Island 
Company  to  refuse  to  take  It  unless  it  acquir- 
ed the  majority.  Up  to  that  time,  at  least, 
defendant  Scullln's  Interests  were  not  only 
not  adverse  to  the  plalntifiT's,  but  were  Identi- 


cal with  hers,  save  that  be  bad  a  much  great- 
er interest  in  effecting  the  sale,  than  she  had. 
as  he  had  800  shares  and  she  only  SO.  More- 
over, defendant  Scullln  did  not  as  hypothesized 
in  the  instruction  solicit  the  shares  that  he 
might  sell  them  to  the  Rock  Island.  He  com- 
municated to  her  as  he  did  to  all  the  other 
stockholders  the  offer  that  had  been  made 
to  him,  and  told  her  that  he  had  accepted  it, 
and  said  to  her  that  If  she  desired  to  accept 
the  offer  she  could  send  It  to  him,  and  he 
would  see  that  she  received  the  price  offered. 
The  plaintiff  was  left  free  to  accept  the  of- 
fer and  to  determine  whether  she  would  sell. 
She  accepted  the  offer  and  fixed  the  price  by 
her  letter  of  April  25,  1902.  By  accepting 
the  offer  and  sending  the  stock  to  defendant 
Scullln,  she  did  constitute  bim  her  agent  for 
the  purpose  of  delivering  her  stock  and  re- 
ceiving the  agreed  price  therefor.  This  agency 
did  not  require  Scullln  to  counsel  and  advise 
Mrs.  Wann  as  to  what  she  should  get.  By 
her  acceptance  she  fixed  her  own  price  for 
the  stock,  and  the  duty  devolved  upon  Scullln, 
under  the  directions  of  her  acceptance,  was 
to  deliver  her  stock,  and  receive  the  price  if 
the  purchaser  elected  to  take  it  The  agency 
was  an  exceedingly  limited  one,  and  did  not 
require  of  him  judgment  and  discretion  as  to 
holding  It  In  Oold  Mining  Company  v.  Fox, 
39  N.  C.  61,  It  was  said:  "It  Is  a  well-estab- 
lished principle  In  equity  that  an  agent  can- 
not make  himself  an  adverse  party  to  his 
principal  while  the  agency  continues ;  he  can 
neither  make  himself  a  purchaser  when  em- 
ployed to  sell,  nor,  if  employed  to  purchase, 
can  he  make  himself  the  seller.  In  both  cases 
he  Is  but  a  trustee  for  his  principal,  but  the 
rule  applies  only  to  agents  who  are  relied 
upon  for  counsel  and  direction,  and  whose 
employment  Is  rather  a  trust  than  a  service ; 
and  not  to  those  who  are  merely  employed  as 
Instruments  in  the  performance  of  some  ap- 
pointed service." 

In  Kllbourn  v.  Sauderland,  130  U.  S.  505, 
9  Sup.  Ct  594,  32  L.  Ed.  1005,  the  plaintiffs 
had  employed  defendants  as  their  agents  to 
purchase  real  estate  In  Washington  City. 
Among  other  properties,  plaintiffs  directed 
defendants  to  ascertain  the  owner  and  the 
lowest  price  for  which  square  115  in  said  city 
could  be  bought;  the  defendants  informed 
plaintiffs  that  the  lowest  price  was  $G.^,000, 
to  which  plaintiffs  agreed,  and  directed  them 
to  complete  the  purchase,  which  they  did. 
As  a  matter  of  fact  defendants  were  then  the 
owners  of  said  square,  having  bought  It  prior 
to  their  agency  for  plaintiffs  for  $40,000. 
The  plaintiffs  brought  their  suit  in  equity  for 
an  accounting,  and  to  recover  the  $25,000, 
but  the  Supreme  Court  of  the  United  States 
said:  "The  relations  between  the  parties 
were  such  that  Kllbourn  and  Latta  should 
have  disclosed  that  they  were  acting  as  prin- 
cipals In  this  sale,  but  the  complainants  suf- 
fered no  pecuniary  loss  for  want  of  such  dis- 
closure since  they  took  the  property  at  their 
own  price.    Their  remedy,  if  they  were  de- 
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celved,  lay  In  throwing  np  the  bargain,  but 
they  did  not  do  so,  and  could  not  treat  it,  as 
is  well  said  (Sauderland  v.  Kilbonrn,  3  Mac- 
key  [D.  C]  525),  "as  a  contract  fulfilled  and 
as  a  contract  broken."  So  in  Atwood  v.  Rail- 
way Co.,  85  Va.  966,  9  S.  E.  748,  it  appeared 
that  Clark  &  Co.,  the  financial  agents  of  the 
railway  company  wh«i  the  general  mortgage 
bonds  were  placed  on  the  market  negotiated 
them  for  the  company  on  commission.  The 
price  of  the  bonds  was  fixed  by  the  railway 
company,  and  they  were  sold  by  Clark  &  Co., 
who  acted  in  entire  good  faith.  A  syndicate 
with  which  the  members  of  the  firm  of  Clark 
&  Co.  were  connected  purchased  a  large  por- 
tion of  the  bonds,  the  proceeds  being  paid  to 
the  railway  company  and  used  in  the  con- 
struction of  its  road.  It  was  held  that  the 
fiduciary  relation  between  Clark  8e  Co.  and 
the  railway  company  did  not  invalidate  the 
purchase  made  by  the  syndicate  of  which 
they  were  members  inasmuch  as  the  railway 
company  had  fixed  its  own  price  upon  the 
bonds  to  be  sold  by  Clark  &  Co.  and  bad  ob- 
tained that  price.  In  Carpenter  v.  Danforth, 
52  Barb.  (N.  Y.)  581,  Judge  Sutherland  ob- 
served where  there  is  no  evidence  to  show 
that  on  a  sale  of  stock  by  a  stockholder  to  a 
director  of  the  corporation  the  purchaser 
made  no  material  representation  as  to  the 
affairs  or  condition  of  the  company,  or  of  any 
fact  material  to  the  question  of  the  value  of 
the  stock  or  any  false  representation  of  the 
material  fact  that  Induced  the  sale;  or  that 
he  either  did  or  said  anything  to  mislead  the 
seller  or  to  divert  or  prevent  him  from  as- 
certaining all  that  could  then  be  known  of 
the  affairs,  condition,  and  prospects  of  the 
company ;  or  from  making  any  Inquiry  as  to 
any  fact  material  on  the  question  of,  the 
value  of  the  stock ;  or  that  the  purchaser 
did  anything  which  misled  or  deceived  the 
plaintiff  or  was  likely  to  mislead  or  deceive 
him;  or  which  diverted  or  was  liable  to  di- 
vert or  prevent  him  from  learning  all  that  he, 
the  purchaser,  knew  about  the  value  of  the 
stock  or  any  fact  material  to  the  question  of 
value — it  could  not  be  held  there  was  any 
fraudulent  concealmoit  as  would  sustain  a 
decree. 

It  must  be  kept  steadily  in  view  that  this 
Is  an  action  for  fraud  and  deceit.  In  People's 
National  Bank  v.  Central  Trust  Company, 
179  Mo.,  loc.  dt  662,  78  S.  W.  622,  it  was 
said:  "E*raud  is  a  willful  wrong.  Some  writers 
have  undertaken  to  draw  a  distinction  be- 
tween fraud  in  fact  and  fraud  in  law.  But 
fraud,  under  any  definition.  Implies  the  doing 
of  a  wrong  willfully.  Sometimes,  without 
proof  of  the  actual  evil  purpose,  the  law  will 
imply  fraud,  but  only  so  In  a  case  where  one 
has  been  so  oblivious  of  bis  duty,  showing 
such  a  disregard  for  the  rights  of  others,  as 
to  make  his  conduct  as  bad  as  if  actuated  by 
a  desire  to  do  wrong.  If  it  were  not  neces- 
sary In  an  action  of  this  kind  to  prove  fraud, 
then  there  would  be  no  difference  In  the  char- 
acter of  the  proof  required  to  sustain  an  alle- 


gation of  the  breach  of  a  contract  of  guaranty 
and  that  required  to  sustain  an  allegation  of 
the  breach  of  a  duty  to  deal  honestly.  And, 
in  a  case  like  this,  the  averments  In  the 
petition  above  quoted  would  be  unnecessary." 

It  is  not  asserted,  and  Indeed  could  not 
have  been,  that  the  telegram  from  the  defend- 
ant Scullin  of  April  21,  1902,  to  the  plaintiff 
in  this  case,  contained  any  false  statement, 
and  hence,  as  already  said,  the  case  on  this 
Instruction  was  and  is  narrowed  down  to 
the  fact  of  the  concealment  of  Scullin's  own- 
ership of  stock  in  the  Rock  Island  Company." 
to  which  be  sold  not  only  plaintiff's  50  shares 
of  stock,  but  bis  own  800  shares  for  the  same 
price.  It  is  the  settled  law  that  an  agent 
owes  to  his  principal  the  most  perfect  good 
faith  and  loyalty  to  the  principal's  interest, 
and  will  not  be  permitted  to  take  upon  him- 
self the  character  of  an  agent  where,  on  ac- 
count of  his  relation  to  others  or  on  account 
of  his  own  personal  interest,  he  would  be 
compelled  to  assume  incompatible  and  incon- 
sistent duties  and  obligations.  Euneau  v. 
Rleger,  105  Mo.  659,  16  S.  W.  854.  Upon  this 
groundwork  the  plaintiff  takes  her  position, 
and  advances  the  proposition  that  an  agent 
to  sell  cannot  sell  to  a  corporation  in  which 
he  is  a  stockholder  without  disclosing  to  bis 
principal  the  fact  that  he  is  a  stockholder  in 
such  corporation  and  receiving  the  consent  of 
his  principal  to  the  sale  in  the  light  of  such 
disclosure.  We  are  cited  by  the  appellant  to 
many  cases  to  Illustrate  the  foregoing  con- 
tention. Unquestionably  the  general  rule  is 
that  the  contracts  of  a  party  procured  by  an 
agent  who  has  an  interest  in  the  subject-mat- 
ter of  the  agency,  which  is  undisclosed  to  bis 
principal,  are  voidable  by  the  principals  in 
a  proper  action  brought  for  that  purpose. 
Thus,  in  McCullough  Export  Company  v. 
Bank,  111  Ga.  132,  36  S.  E.  465,  a  sale  made 
by  a  commissioner  appointed  by  the  court  to 
sell  the  assets  of  an  insolvent  company  at  a 
sale  to  be  reported  by  him  to  the  court  for 
confirmation  was  set  aside  because  he  sold 
said  assets  to  a  banking  corporation  of  which 
he  was  a  stockholder  and  director,  although 
it  was  not  shown  that  there  was  any  unfair- 
ness in  the  sale,  or  that  the  property  brought 
less  than  Its  value.  In  that  case,  the  objec- 
tions were  promptly  filed  to  the  confirmation 
of  the  sale. 

In  Salamon  v.  Pender,  3  Hurlstone  &  Cole- 
man, Ex.  Ch.  639,  an  agent  employed  to  sell 
land  sold  it  to  a  company  in  which  he  was  u 
stockholder  and  director,  and  it  was  held 
that  he  was  entitled  to  no  commission  from 
his  employer  in  respect  to  the  sale. 

In  San  Diego  v.  Railroad  Co.,  44  Cal.  106. 
it  appeared  that  the  corporate  authority  of 
the  city  was  vested  in  a  board  of  three  trus- 
tees—McCoy, Sherman,  and  Estudlllo.  By 
an  act  of  the  Legislature  the  city  authorities 
were  authorized  to  donate  to  railroad  com- 
pany not  to  exceed  5,000  acres  of  the  pueblo 
lands  of  said  city  or  such  pieces  or  parcels 
thereof  as  they  might  deem  advisable,  and 
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upon  such  terms  and  conditions  as  they  might 
determine.  On  the  last  day  of  the  official 
life  of  this  board  of  trustees  they  met,  and 
by  the  vote  of  Estudillo  and  Sherman  In  the 
affirmative  and  McCk>y  In  the  negative  they 
passed  a  resolution  granting  5,000  acres  of 
land  to  the  railroad  company  under  the  said 
act  of  the  Legislature,  and  directed  a  deed  to 
be  given  to  the  company.  No  land  having  yet 
been  selected  to  be  conveyed  in  performance 
of  the  resolution,  and  McCoy  and  Sherman 
refusing  to  participate  in  making  the  selec- 
tion, Estudillo  in  the  office  of  the  board  pro- 
ceeded to  select  00  different  parcels  containing 
in  the  aggregate  6,000  acres.  He  and  Sher- 
man then,  within  an  hour  or  an  hour  and  a 
half  after  the  passage  of  the  resolution,  ex- 
ecuted, acknowledged,  and  delivered  to  the 
railroad  company  a  deed  for  the  land  thus 
selected.  At  this  time  Sherman  was  an  own- 
er of  stock  In  the  railroad  company  to  the 
amount  of  |10,000  and  one  of  its  directors. 
Upon  a  bill  to  set  aside  the  deed  thus  made, 
it  was  decreed  that  it  should  be  canceled  on 
the  ground  that  Sherman  was  a  trustee  and 
agent  for  the  dty,  and  while  holding  this  of- 
fice could  do  nothing  inconsistent  with  those 
relations,  and  as  it  took  his  vote  to  pass  the 
resolution,  and  he  held  an  inconsistent  and 
incompatible  interest  in  respect  to  the  city 
and  the  railroad. 

In  Sterling  v.  Smith,  97  Cal.  343,  32  Pac. 
320,  an  agent  invested  money  tielonglng  to 
bis  principal  for  the  purchase  of  an  interest 
in  a  syndicate  of  which  he  was  at  the  time 
»  member,  and  which  was  Indebted  in  a  large 
amount,  and  to  induce  the  investment  led  his 
principal  to  believe  that  he  was  not  a  mem- 
ber of  the  syndicate,  and  represented  to  his 
principal  that  she  would  not  have  any  calls 
to  pay  upon  becoming  a  member  thereof,  and 
it  was  held  that  the  principal  might  avoid  the 
transaction  and  recover  from  the  agent  the 
amount  so  Invested,  on  the  ground  that  an 
agent  should  not  unite  his  personal  and 
representative  characters  in  the  same  transac- 
tion, and  the  sale  was  voidable  at  the  option 
of  the  principal,  and  nothing  except  the  prin- 
cipal's confirmation  after  a  knowledge  of  all 
the  facts  would  defeat  the  principal's  right  of 
remedy.  These  cases  sufficiently  Indicate  the 
general  proposition  for  which  plaintiff  con- 
tends. While  recognizing  the  full  force  and 
soundness  of  these  cases,  we  are  of  the  opin- 
ion that  the  rule  above  referred  to  is  not  an 
arbitrary  one.  certainly  it  has  not  been  ap- 
plied in  all  its  rigidity  by  this  court  In  all 
rases. 

Thus,  In  Hardwick  v.  Jones,  65  Mo.  54,  the 
validity  of  an  execution  sale  was  attacked  on 
the  ground  that  Sheriff  Long,  who  made  the 
levy,  and  Sheriff  Gittings,  who  made  the  sale, 
were  both  stockholders  in  the  purchasing  cor- 
poration, which  was  also  the  plaintiff  in  the 
execution.  Oiu:  statute  provided  that  the  cor- 
oner should  execute  writs  and  perform  all 
other  duties  of  the  sheriff  when  the  sheriff 
was  a  party  or  interested  in  the  suit  or  in 


any  manner  disqualified  from  acting.  In 
holding  the  levy  and  the  sale  valid  this  court 
said:  "It  Is  contended  by  the  plaintiffs  in 
error  that  the  levy  made  by  the  sheriff  Long. 
he  being  a  stockholder  In  the  bank  (plaintiff 
in  the  execution),  as  also  the  sale  made  by 
Gittings,  he  being  likewise  a  stockholder  in 
the  bank,  rendered  the  sale  on  execution  void, 
and  in  support  of  this  position  we  have  been 
referred  to  numerous  authorities,  which  we 
have  carefully  examined,  and  find  that  they 
do  not  sustain  the  appellant  *  *  *  In 
the  case  at  bar,  Gittings,  the  sheriff,  was  nei- 
ther the  purchaser  nor  Interested  in  the  pur- 
chase, that  the  bank  in  which  he  was  a  stock- 
holder purchased,  did  not  constitute  the  sher- 
iff a  purchaser."  In  that  case  the  precise 
question  was  determined  that  the  interest  of 
a  sheriff  as  a  stockholder  in  the  purchasing 
corporation  did  not  constitute  an  adverse  in- 
terest in  him  so  that  he  could  not  act  in  mak- 
ing the  sale. 

In  Kitchen  v.  Railroad  Company,  69  Mo. 
224,  it  appeared  that  a  number  of  persons  had 
organized  a  corporation  to  purchase  the  re- 
maining bonds  of  the  North  Missouri  Rail- 
road Company,  at  72%  per  cent,  and  for  the 
purpose  of  acquiring  the  railroad  Itself  if 
deemed  profitable.  Among  the  persons  who 
organized  this  corporation  were  three  of  the 
directors  of  the  North  Missouri  Railroad  Com- 
pany, namely,  James  8.  Rollins,  Jaa.  H.  Brlt- 
ton,  and  B.  W.  Fox.  After  this  corporation 
was  formed  James  B.  Eads  presented  a  pro- 
position to  the  board  of  directors  of  the  North 
Missouri  Railroad  Company  offering  to  pur- 
chase the  remaining  bonds  of  that  company, 
amounting  to  |3,600,000  at  72%  cents  on  the 
dollar  less  a  commission  of  3%  per  cent  on 
the  dollar,  in  other  words,  for  69  cents  on  the 
dollar  to  the  railroad  company.  Altbouc^ 
this  proposition  was  made  by  Mr.  Bads,  in 
his  own  name,  he  testified  that  other  parties 
who  had  Joined  in  organizing  this  corporation 
had  an  interest  In  the  proposition,  and  it  was 
made  In  behalf  of  them  all.  It  was  contended 
that  the  fact  that  Rollins,  Brlttou,  and  Fox 
were  Interested  In  the  purchasing  company 
tainted  the  transaction  with  constructive 
fraud,  but  this  court  through  Judge  Norton 
said:  "It  is,  however,  insisted  and  urged  with 
great  ability  and  much  plausibility  by  coun- 
sel that  inasmuch  as  three  of  the  eighteen 
persons  who  signed  these  articles  were  direc- 
tors of  the  North  Missouri  Railroad  Company, 
the  sale  of  these  bonds  was  a  sale  to  them- 
selves, and  It  thereby  became  a  constructive 
fraud,  and  the  association  should  be  treated 
as  holding  the  $360,000  which  it  realized  from 
the  sale  of  the  bonds  more  than  it  paid  for 
them  in  trust  for  the  North  Missouri  Railroad 
Company.  Conceding  that  they  were  cogni- 
zant of  and  were  interested  in  the  purchase  of 
the  bonds  at  the  time  they  were  sold,  it  may 
be  upheld  under  the  authority  of  the  follow- 
ing cases:  Buell  v.  Buckingham,  16  Iowa, 
2Si,  85  Am.  Dec.  516:  Hartrldge  v.  Rockwell, 
R.  M.  Charlt.  (Ga.)  260;    Twlnllck  Oil  Corn- 
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liany  v.  Marbury,  91  U.  S.  58T,  23  L.  Ed.  328." 
Oonslderlng  the  condition  of  tiie  railroad  at 
tbat  time,  tta  need  of  money,  and  the  fact 
tbat  It  had  not  been  able  to  sell  Its  bonds 
above  65  cents  on  tbe  dollar  before  tbat  time, 
the  conrt  held  the  transaction  could  not  be  re- 
garded as  fraudulent.  That  was  a  suit  in 
eqnlty  to  set  aside  the  transaction,  and  It  is 
elementary  that  In  a  suit  in  equity  much 
leee  is  required  to  sustain  the  charge  of  fraud 
than  In  an  action  at  law  for  fraud  and  deceit. 
In  Alexander  t.  Williams,  14  Mo.  App.  13, 
It  was  sought  to  avoid  a  contract  entered  In- 
to by  two  corporations  on  tbe  ground  of  fraud, 
because  some  of  the  directors  In- one  were 
also  directors  in  the  other,  and  the  court  said: 
"It  Is  a  well-settled  principle  that  one  person 
cannot  act  In  a  trade  In  two  positions  which 
Impose  different  obligations  which  would 
raise  a  conflict  between  Interest  and  duty. 
Directors  of  corporations  and  all  persons  act- 
ing In  a  fiduciary  capacity  are  subject  to  this 
rule.  It  would  follow  that  the  same  persons 
ought  not  to  act  as  agents  of  different  com- 
panies in  their  mutual  transactions,  where  tbe 
Interest  of  the  several  companies  would  be 
opposed,  and  it  would  be  the  duty  of  the 
agents  of  each  company  to  favor  It  at  the  ex- 
pense of  tbe  other.  Nevertheless,  we  have 
found  no  case  where  It  has  been  held  that  a 
transaction  between  two  corporations  Is  void, 
merely  because  all  the  directors  of  one  corpora- 
tion were  also  directors  of  the  other.  On 
the  other  hand.  It  has  been  held  that  a  con- 
tract of  a  corporation  is  not  rendered  void  by 
tbe  fact  that  some  of  tbe  persons  assisting  to 
make  the  contract,  and  taking  part  in  the  per- 
formance of  conditions,  and  In  acceptance  of 
performance,  were  officers  In  both  corpora- 
tions, and  represented  both  to  the  extent  of 
their  respective  powers."  So  that  It  cannot  be 
Maid  without  qualification  that  the  mere  fact 
that  one  Is  a  stockholder  In  a  corporation  en- 
tirely disables  him  from  representing  a  third 
party  In  a  business  transaction  with  such  cor- 
poration. Numerous  well-consldered  cases 
hold  that  a  corporation  is  a  legal  entity  dis- 
tinct from  tbe  purposes  of  its  contracts  from 
the  persons  who  own  Its  stock,  and  the  fact 
that  the  same  person  Is  president  of  two  cor- 
porations will  not  of  itself  invalidate  dealings 
between  the  two  corporations  as  a  matter  of 
law,  nor  make  the  contract  into  which  they 
enter  void  per  se,  but  affords  a  ground  for 
subjecting  it  to  the  closest  scrutiny  by  the 
courts  when  challenged  by  a  party  entitled  to 
challenge  it  3  Thomp.  Corp.  {  4070,  and 
cases  cited;  Van  Dusen-Harrington  Co.  v. 
Jungeblut,  75  Minn.  298,  77  N.  W.  970,  74  Am. 
St  Rep.  463.  In  the  case  last  cited,  tbe  plain- 
tiff corporation  purchased  wheat  at  defend- 
ant's request,  en  margins.  The  price  declined, 
and,  defendant  refusing  to  respond  for  further 
margins,  plaintiff  sold  the  wheat  at  a  loss  to 
another  corporation,  some  of  whose  officers 
and  stockholders  were  officers  and  stockhold- 
era  of  plaintiff.  Plaintiff  sued  defendant  for 
tbe  less,  and  defendant  contended  the  sale 


was  invalid  because  some  of  tbe  plaintiff's 
stockholders  were  also  stockholders  in  tbe 
purchasing  company.  Tbe  Supreme  Court 
of  Minnesota  said:  "The  two  corporations 
were  separate  entitles,  and  the  mere  fact  that 
some  of  the  ofQcers  of  one  are  officers  of  the 
other  Is  not  sufficient  alone  to  avoid  the 
sale.  Defendant  must  show  that  some  preju- 
dice or  Injury  resulted  to  him  from  the  fact 
that  the  two  corporations  were  thus  related." 
3  Thomp.  Corp.  §  4079. 

In  our  oplnlim  the  said  Instruction  No.  2 
was  erroneous  and  should  have  been  refused, 
and  the  court  properly  granted  a  new  trial 
for  having  given  the  same,  because  the  mere 
fact  of  defendant  Scullln's  failure  to  disclose 
to  tbe  plaintiff  that  he  was  a  stockholder  In 
the  Rock  Island  Company,  and  the  said  com- 
pany was  the  Intending  purchaser,  was  not 
in  law  a  fraud  upon  the  plaintiff,  and  did 
not  disqualify  him  from  receiving  from 
plaintiff  her  stock  and  delivering  the  same  to 
the  Mercantile  Trust  Company  under  the 
terms  of  the  telegram  of  April  24th.  As 
to  the  defendants  the  Mercantile  Trust  Com- 
pany and  Wade  the  instruction  was  errone- 
ous because  there  was  no  evidence  in  the 
case  that  Wade  knew  tbat  SculUn  was  a 
stockholder  in  tbe  Rock  Island  Company  at 
any  of  the  times  mentioned  In  the  instruc- 
tion. The  plaintiff  offered  no  evidence  show- 
ing such  knowledge  In  the  defendant  Wade 
and  It  Is  not  pretended,  that  the  trust  compa- 
ny had  any  information  save  and  except 
that  which  It  received  through  Mr.  Wade, 
and  Mr.  Wade  testified  positively  that  he 
had  no  such  knowledge,  and  hence  could  not 
have  imparted  tbat  fact  to  tbe  plaintiff  in 
the  case.  In  addition  to  what  has  already 
been  said  we  think  this  Instruction  Is  also 
fatally  defective  for  the  reason  that  It  did 
not  require  the  Jury  to  find  that  the  failure 
of  Scullln  to  disclose  his  ownership  of  stock 
in  tbe  Rock  Island  Company  and  that  said 
company  was  the  Intending  purchaser  were 
material  Inducements  to  the  plaintiff's  action 
in  sending  her  stock  to  defendant  Scullln  in 
response  to  his  telegram  of  April  24th,  nor 
that  she  relied  upon  the  nonexistence  of  such 
facts,  and  would  not  have  sent  her  stock  had 
she  known  the  facts.  In  14  Am.  &  Bng.  Enc. 
of  Law  (2d  Ed.)  113,  tbe  rule  Is  tersely  stated 
as  follows:  "The  principle  that  false  repre- 
sentations must  be  relied  upon  In  order  that 
they  amount  to  fraud,  applies  with  full 
force  where  failure  to  disclose  facts,  or  con- 
cealment of  facts  is  relied  upon  as  constitut- 
ing fraud.  It  Is  essential,  In  order  that  an 
action  of  deceit  may  be  maintained  or  a  con- 
tract rescinded  because  of  Dondisclosure  or 
concealment  of  facts,  that  the  person  should 
have  been  deceived;  or,  in  other  words,  that 
the  circumstances  should  have  been  such  that 
he  would  not  have  acted  If  the  truth  had 
been  disclosed."  And  in  20  Qyc  40,  it  is 
said:  "Where  concealment  is  the  ground  of 
the  action,  it  must  appear  that  plaintifl  re- 
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Ued  OB  the  defendant  to  make  disclosure  of 
the  tect  concealed,  and  that  the  concealment 
was  a  moving  Inducement  to  plaintiff's 
change  of  position."  Not  only  was  tbla  not 
submitted  to  the  Jury  by  the  plaintiff's  In- 
BtrnctloiM,  bat  there  is  no  evidence  In  the 
record  that  plaintiff  would  have  acted  other- 
ivlse  had  she  known  that  defendant  Scu>iln 
Was  a  stockholder  In  the  Rock  Island  Compa- 
ny, and  that  the  Rock  Island  Company  was 
the  Intending  purchaser.  Tinker  v.  Kler,  195 
Mo.  183,  fr4  S.  W.  501;  Powell  v.  Adams, 
96  Mo.  004,  12  S.  W.  295;  Bailey  v.  Smock, 
61  Mo.,  loe.  dt  218.  Not  only  was  this 
instruction  erroneous  for  the  reasons  assign- 
ed, and  therefore  the  circuit  court  committed 
no  error  In  setting  aside  the  verdict  and 
granting  a  new  trial,  but  In  our  opinion  there 
was  no  evidence  of  fraud  perpetrated  by  ei- 
ther of  the  defendants  upon  the  plaintiff, 
or  any  fraudulent  motive  or  Intent  on  their 
part  upon  which  to  submit  the  case  to  the 
Jury.  The  transactions  Involved  in  this  case 
were  the  same  as  those  which  were  before 
this  court  In  the  case  of  Newman  v.  Mercan- 
tile Trust  Company  et  al.,  189  Mo.  423,  88  8. 
W.  6.  And  this  court  In  that  case  held,  aft- 
er a  careful  perusal  and  consideration  of  the 
evidence  that  was  rejected  lu  that  case,  be- 
ing practically  the  same  as  that  In  this  case, 
that  there  was  no  evidence  tending  to  prove 
the  perpetration  or  even  the  contemplation 
of  any  fraud  on  the  plaintiff  or  any  other 
person.  On  the  contrary,  the  evidence  abun- 
dantly establishes  that  the  defendants  Scul- 
lln  and  Wade  not  only  were  not  moved  by 
any  fraudulent  purpose  in  advising  plain- 
tiff to  sell  her  stock  for  $500  per  share,  but 
were  actuated  by  a  desire  to  deal  Justly  and 
fairly,  not  only  with  the  plaintiff,  but  with 
every  stockholder  of  the  Wiggins  Ferry  Com- 
pany in  endeavoring  to  sell  said  stock  to  the 
Rock  Island  Company.  Prior  to  the  time 
that  the  Rock  Island  Company  through  the 
Mercantile  Trust  Company  offered  to  pur- 
chase this  stock  for  $.500  per  share,  it  bad 
never  sold,  according  to  the  great  weight  of 
the  evidence,  for  a  price  exceeding  $250  per 
share.  And  until  the  telegrams  and  letters 
of  April  24tb  were  sent  out  to  the  stockhold- 
ers by  Messrs.  Wade  and  Scullln,  there  Is 
not  the  slightest  ground  for  supposing  that 
any  one  thought  this  stock  could  be  sold  for 
$.500  per  share.  The  defendant  Scullln  was 
willing  to  sell  his  shares  of  stock  for  $400 
per  share  until  Mr.  Wade  advised  him  that 
the  Rock  Island  Company  could  be  Induced 
to  pay  $500  per  share  for  It.  How  Scullln 
and  Wade  could  have  acted  more  fairly  and 
Justly  with  the  stockholders  than  they  did 
when  they  refused  to  permit  an  offer  to  be 
made  to  any  stodiholder  for  less  than  the 
price  which  the  Rock  Island  Company  had 
Indicated  to  them  It  would  pay  for  the  stock, 
and  Immediately  upon  their  return  to  St. 
Louis  from  New  York  notlfled  every  stock- 
holder Including  the  plaintiff  that  this  offer 
had  been  made,  and  that  each  one  of  the 
109  S.W.-46 


stockholders  could  avail  himself  of  it,  is 
beyond  our  comprehension,  and  It  la  indis- 
putable that  no  higher  price  was  offered  for 
the  stock  until  the  Mississippi  Valley  Trust 
Company  acting  in  b^alf  of  the  Terminal  As- 
sociation, made  Its  offer  to  pay  $500  per  share 
absolutely,  and  an  additional  offer  of  $10C 
per  share  in  case  it  could  acquire  the  ma- 
jority. But  before  any  such  offer  was  made, 
the  defendant  Scullln  acting  upon  plalntifTs 
letter  had  already  delivered  her  stock  as 
well  as  his  own  to  the  Mercantile  Trust  Com- 
pany In  pursuance  of  the  offer  which  It  had 
made  to  all  the  stockholders.  The  action  of 
the  defendant  Scullln  In  the  disposition  of 
plaintiff's  stock  must  be  determined  by  the 
conditions  which  surrounded  him  at  the  time 
he  delivered  his  own  stock  and  that  of  the 
plalntifTs,  and  not  by  the  subsequent  action 
of  the  Mississippi  Valley  Trust  Company, 
which  was  taken  late  In  the  afternoon  or 
evening  of  April  26th,  after  Scullln  bad  de- 
livered his  own  stock  and  the  plaintiff's  to 
the  Mercantile  Trust  Company.  That  plain- 
tiff and  her  husband  at  the  time  they  ac- 
cepted the  offer  for  her  stock  were  entirely 
satisfied  with  the  offer  made  them  by  the 
defendant  Scullln  does  not  admit  of  a  doubt, 
In  view  of  the  letter  written  by  the  plaintiff 
to  Scullln  on  the  25th  of  April,  in  which 
she  said:  "Many  thanks  for  your  telegram, 
which  was  received  at  my  house  late  last 
night.  I  answered  yon  Immediately  that  I 
would  forward  my  stock  this  morning,  so  I 
take  pleasure  In  forwarding  you  herewith  50 
shares,  certificate  number  293,  and  I  trust 
the  sale  will  go  through  as  per  your  tele- 
gram." And  a  letter  of  plaintiff's  husband  to 
Mr.  Wade  on  the  same  date.  In  which  he 
said:  "Your  telej;ram,  also  one  from  my 
good  friend,  Mr.  Jno.  Scullln,  received  at  my 
house  last  night  at  7:45,  and  I. answered  the 
letter  immediately  stating  that  I  would  for- 
ward the  Wiggins  Ferry  Company  stock  this 
morning,  which  I  have  done.  I  more  than 
thank  you  for  looking  out  for  Mrs.  Wann's 
interest.  In  this  connection  I  was  offered  last 
week  five  hundred  shares  of  the  stock  at 
$240.00,  and  I  am  awfully  sorry  I  did  not 
telegraph  Mr.  Scullln  asking  his  advice.  It 
is  true  the  party  who  offered  It  to  me  might 
not  have  been  In  a  position  to  make  delivery, 
but  it  makes  a  fellow  feel  sorry  Just  the 
same  that  he  did  not  take  it"  Neither  Mr. 
Wade  nor  Scullln  were  required  to  anticipate 
that  another  trust  company  would  not  only 
Increase  their  offer  for  this  stock  on  a  condi- 
tion of  acquiring  the  majority  of  it,  but 
would  go  to  the  extent  of  offering  to  indem- 
nify stockholders  who  had  already  entered 
Into  valid  contracts  to  sell  their  stock  to  the 
Mercantile  Trust  Company  against  loss  and 
damage  If  they  would  violate  said  contracts 
with  the  Mercantile  Trust  Company.  These 
subsequent  events  could  not  reasonably  have 
been  anticipated  by  either  of  the  defendants. 
In  our  opinion  the  plaintiff  wholly  failed 
to  establish  any  fraudulent  intent  to  deceive 
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her  Into  parting  with  her  stock,  and  the  court 
should  have  directed  a  verdict  for  the  de- 
fendants upon  the  issue  which  the  plaintiff 
had  tendered,  to  wit,  that  of  fraud  and  de- 
ceit. Accordingly  the  Judgment  of  the  cir- 
cuit court  is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


STATE  V.  CAMPBELL. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1908.     Rehearing  Denied 

March  17,  1908.) 

1.  CBmiifAx  Law — Evidenck— Judiciai,  No- 
tice—Pkobecuting    ATTOENET— SlONATUBE. 

An  indictment  signed  "P.,  Prosecuting  At- 
torney," was  not  objectionable  for  failure  to  add 
the  words  "of  Greeae  County,  Missouri" ;  the 
court  being  warranted  in  talcing  judicial  notice 
of  its  officers,  and  of  the  fact  that  P.  was  pros- 
ecuting attorney,  with  jurisdiction  in  the  coun- 
ty where  the  venue  was  laid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  712.] 

2.  Indictment— Requisites— iNDOBSEMENT. 

An  indorsement  of  an  indictment:  "This 
is  a  true  bill.  Marion  Phillips,  Foreman  of 
Grand  Jury.  Filed  Dec.  5th,  1905.  Josiah  M. 
Harrell,  Clerk" — was  not  objectionable  for  fail- 
ure to  describe  the  court  in  which  the  indict- 
ment was  found. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §§  138- 
143.] 

8.  Same— Conclusion— Peace  and   Dignity 

OF  THE  State. 

Const,  art.  6,  §  38  (Ann.  St.  1906,  p.  241), 
provides  that  all  writs  and  process  shall  run, 
and  all  prosecutions  shall  be  conducted,  in  the 
name  of  "the  state  of  Missouri."  that  all  writs 
shall  be  attested  by  the  clerk  of  the  court  from 
which  they  shall  be  issued,  and  all  indictments 
shall  conclude  "against  the  peace  and  dignity 
of  the  state."  Held,  that  an  indictment  which 
concluded  "against  the  i>eace  and  dignity  of 
state"  because  of  the  omission  of  the  definite 
article  "the"  before  "state,"  did  not  constitute 
substantial  compliance  with  such  constitutional 
provision,  and  was  fatally  defective. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §§  122- 
131.] 

4.  Cbiminal    Law  —  Tbiai.  —  Request    to 

Chabge— Instbuctions  Given. 

Where  the  court  by  its  instructions  correct- 
ly and  fully  covers  every  phase  of  the  case  to 
which  the  testimony  is  applicable,  it  is  not  er- 
ror to  refuse  instructions  requested  by  accused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 

6.  Same— Applicabilitt  to  Evidence. 

Instructions  should  not  be  given  in  a  crim- 
inal case  on  any  subject  on  which  there  is  no 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1979-1984.] 

6.  Same— AppeaI/— iNvrrED  Ebbob. 

The  giving  of  an  erroneous  instruction  was 
not  reversible  error,  where  accused  requested  a 
similar  instruction. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  §  3009.] 

7.  Same— Comment  on  Ejvidence- Aeoumen- 
TATIVE  Instbuctions. 

An  instruction  that,  while  it  is  the  duty  of 
a  state  to  establish,  beyond  all  reasonable  doubt, 
the  guilt  of  defendant  of  the  crime  charged,  it 


is  not  incumbent  on  defendant  to  prove  his  in- 
nocence, and  though  the  testimony  on  defend- 
ant's behalf  falls  snort  of  proving  his  innocence, 
and  though  the  jury  may  disbelieve  all  the  evi- 
dence offered  by  d^endant,  yet  if  the  evidence 
leaves  a  reasonable  doubt  in  their  minds,  they 
are  bound  to  acquit,  even  if  they  believe  defend- 
ant, or  any,  or  all  of  the  witnesses  introduced 
in  his  behalf  had  sworn  falsely,  was  erroneous  as 
argumentative  and  as  a  comment  on  the  evi- 
dence. 

[E:d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8)  1732-1748,  195t>, 
1900.] 

8.  Same— Assumed  Facts. 

In  a  prosecution  for  rape,  an  Instruction  on 
alibi  that,  if  defendant  was  not  present  at  the 
time  and  place  the  offense  was  alleged  to  have 
been  committed,  he  could  not  be  convicted,  was 
not  erroneous  as  assuming  that  the  offense  was 
in  fact  committed. 

tEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  Si  175^-1764.] 

9.  JuBT — Selection — Politic ai.  Affiliation. 

The  court  in  selecting  a  panel  of  jurors  is 
not  required  to  select  an  equal  number  from 
the  two  political  parties. 

10.  Criminal  Law— Teial— Opening  State- 
ment. 

An  affidavit,  made  by  prosecutrix  in  pre- 
liminary proceedings  before  a  justice  of  the 
peace,  should  not  be  read  by  the  prosecuting  at- 
torney in  his  opening  statement  to  the  jury,  nor 
until  it  had  been  received  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  §  1659.] 

11.  Rape— Evidence— Solicitation— Motive. 
In  a  prosecution  for  rape,  the  state  may 

prove  improper  acts  and  solicitations  of  sexual 
intercourse  by  accused  toward  prosecutrix  prior 
to  the  rape  charged,  in  order  to  show  probable 
motive. 

12.  Same— Pbiob  Assaults— Intent. 

The  state  may  also  prove  prior  assaults  by 
the  defendant  on  prosecutrix,  in  order  to  estab- 
lish intent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §  51.] 

13.  Same — Convebsation. 

In  a  prosecution  for  rape,  evidence  that,  on 
a  prior  occasion,  when  prosecutrix  went  with  de- 
fendant to  haul  water,  he  asked  her  why  it  was 
she  was  becoming  lonesome,  and  if  it  was  be- 
cause she  could  not  be  with  him,  to  which  she 
replied  in  the  negative,  was  inadmissible,  as  it 
was  neither  an  improper  act  nor  solicitation  of 
sexual  intercourse. 

14.  Cbiminal  Law  — Evidence  — Cowvbbsa- 
TiON  Between  Pbosecutbix  and  Defend-  - 

ANT. 

In  a  prosecution  for  rape,  a  conversation 
between  prosecutrix  and  defendant,  at  the  home 
of  a  justice  of  the  peace,  before  whom  prosecu- 
trix made  complaint,  not  containing  any  admis- 
sions by  defendant  nor  statement  tending  to  in- 
criminate him,  was  inadmissible. 

15.  Rape— Evidence. 

In  a  prosecution  for  rape,  evidence  held 
sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  i§  71-77.] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;  A.  W.  Lincoln,  Judge. 

Bruce  Campbell  was  convicted  of  rape, 
and  he  appeals.    Reversed  and  remanded. 

From  a  Judgment  of  conviction  In  the  crim- 
inal court  of  Greene  county,  upon  a  charge 
of  rape,  defendant  appeals.  The  indictment 
upon  which  this  prosecution  la  based  is  as 
follows : 
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"In  the  Criminal  Court  of  Greene  County, 
MlssoorL  November  Term,  1005.  State  of 
Missouri,  County  of  Greene — ea.:  The  grand 
jurors  of  the  state  of  Missouri,  Impaneled, 
sworn  and  charged  to  Inquire  within  and  for 
the  body  of  Greene  county,  upon  their  oath 
present,  that  Bruce  Campbell  late  of  the 
county  and  state  aforesaid,  on  the  28th  day 
of  September,  A.  D.,  1905,  at  the  county  of 
Greene,  and  state  of  Missouri,  In  and  upon 
the  body  of  one  Willie  Clark,  unlawfully,  vio- 
lently and  feloniously  did  then  and  there 
make  an  assault,  and  her  the  said  Willie 
Clark,  then  and  there  unlawfully,  forcibly  and 
against  her  will,  feloniously  did  ravish  and 
carnally  know,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided; 
and  against  the  peace  and  dignity  of  state. 
Roscoe  C.  Patterson,  Prosecuting  Attorney. 

"This  is  a  true  bill.  Marion  Phillips,  Fore- 
man of  Grand  Jury. 

'Filed  Dec.  5th,  19(».  Joslah  H.  Harrell, 
Clerk." 

After  two  continuances  niton  the  applica- 
tion, and  at  the  Instance  of  the  defendant, 
the  cause  was  tried  at  the  July  term,  1906, 
of  said  Greene  county  criminal  court.  On 
July  23,  1906,  defendant  filed  his  motion  to 
quash  the  Indictment,  which  motion  was  on 
the  same  day  overruled  by  the  court,  and  an 
exception  saved  to  such  ruling.  Thereupon, 
on  the  same  day,  defendant  filed  a  motion  to 
quash  the.  regular  panel  of  Jurors.  Evidence 
was  offered  by  the  defendant  to  the  court, 
in  support  of  the  motion  to  quash  the  panel, 
at  the  close  of  which  the  motion  was  over- 
ruled, and  an  exception  saved. 

The  evidence  for  the  state  tended  to  prove 
the  following  facts:    The  prosecuting  witness, 
Willie  Clark,  was  an  unmarried  female,  and 
at  the  time  of  the  alleged  offense  was  between 
18  and  19  years  of  age.    She  bad  come  from 
Arkansas,  her  native' state,  to  Greene  county. 
Mo.,  but  a  few  months  before.     When  she 
was  an  Infant  her  mother  bad  died,  and  there- 
after she  had  never  lived  with  her  father, 
and  had  rarely  seen  him,  but  had  been  reared 
and  had  always  lived  with  a  Miss  Ray  in  the 
state  of  Arkansas,   nntll   the   15th   day   of 
March,  1905.     She  had  been  Informed  that 
her  father  and  brother  were  living  in  Joplin, 
Ma,  and.  Intending  to  go  to  them,  she  made 
preparations  for  the  trip,  Miss  Ray  assisting 
her,  and  on  the  last-named  date  started  for 
this  state  In  a  wagon,  with  a  family  named 
Comellson.    This  family,  for  some  time  be- 
fore, had  been  living  in  the  same  house  with 
Miss  Ray  and  the  prosecuting  witness.    The  I 
Comellsons  were  poor   and  did  not  own  a  ! 
team  and  wagon,  and  the  trip  was  made  by  i 
hiring  a  team  and  wagtm  to  take  them  from  ' 
place  to  place  on  their  journey.    Miss  Ray  ■ 
had  provided  the  prosecuting  witness  with  a  | 
satdiel   containing    clothing    and    $15.50   in 
money,  which  mon^  'and  clothing  she  bad  | 
placed  In  the  care  of  the  Comellson  family. 
Before    leaving   Arkansas,   the    arrangement  ' 
was  that  the  prosecuting  witness  was  to  leave  , 


the  Comellson  family  at  Chadwlck,  and  there 
take  the  train  for  Joplin,  Mo.,  Iier  destina- 
tion; but  when  they  arrived  at  Chadwlck. 
the  Comellsons  refused  to  give  b^  either  her 
clothing  or  money,  and  would  not  permit  her 
to  leave.  They  continued  their  Journey  north- 
ward in  a  wagon  until,  in  the  latter  part  of 
March,  they  arrived  at  defendant's  pasture, 
about  five  miles  south  of  Springfield,  Mo. 
With  the  defendant's  consent  they  camped  In 
his  pasture,  in  a  tent,  for  about  a  week  (the 
driver  who  had  taken  them  thus  far  having 
returned  with  his  team  and  wagon),  during 
which  time  the  prosecuting  witness  and  Mrs. 
Comellson  had  several  times  visited  the  de- 
fendant's home  for  the  purpose  of  obtaining 
provisions,  and  conversed  with  his  wife.  Dur- 
ing these  visits  something  was  said  about  the 
prosecuting  witness  making  her  home  with 
defendant's  family,  and  helping  them  with 
the  household  work.  On  Sunday,  after  the 
Comellson  family  had  been  in  the  defendant's 
pasture  about  a  week,  the  defendant  took 
them  In  bis  wagon  beyond  the  tovra  of  Brook- 
line,  where  he  left  the  Comellsons,  but  the 
prosecuting  witness  returned  with  him  to  live 
in  his  family,  as  previously  arranged.  She 
continued  to  live  there  until  September  28, 
1905,  being  a  period  of  about  six  months.  On 
the  last-named  date,  prosecutrix  testified 
that,  between  8  and  9  o'clock  In  the  morning, 
defendant's  wife  drove  to  Springfield  to  meet 
ber  sister,  taking  her  little  girl  with  her, 
leaving  the  prosecuting  witness  at  the  house, 
and  that  defendant  started  to  bis  field,  lo- 
cated about  three-quarters  of  a  mile  from  the 
bouse,  about  8  o'clock,  to  drill  wheat  Short- 
ly after  his  wife  left,  defendant  returned 
to  the  house  with  his  team  and  drill,  tied  his 
team  at  the  south  gate,  and  went  into  the 
kitchen.  "I  was  washing  dishes,  and  he  came 
In  and  set  down  by  the  kitchen  door,  and 
when  he  set  down  there  he  says  to  me,  be 
asked  me  if  I  had  learned  to  love  him  yet  I 
told  bim  no,  I  hadn't  and  I  wouldn't  Be 
never  said  any  more.  I  finished  washing  the 
dishes  and  went  Into  the  bedroom  to  get  tbe 
broom  to  sweep  tbe  floor,  and  when  I  wemt 
to  come  back  in  there,  he  grabbed  me  by  tbe 
arm.  I  tried  to  bit  him  with  the  broom,  and 
he  grabbed  the  broom  out  of  my  bands  and 
throwed  it  down,  and  I  held  to  the  facing  of 
the  door."  Prosecutrix  testified  that  defend- 
ant then  grabbed  her  with  t)oth  arms,  threw 
her  on  a  sofa,  and  ravished  her.  "I  hal- 
looed as  loud  as  I  could.  I  couldn't  get 
away  or  do  anything;  he  held  me  so  tight 
When  be  was  holding  me  there  at  the  door, 
I  told  him.  If  he  didn't  turn  me  loose,  X  would 
have  him  arrested,  and  he  said,  if  I  had  him 
arrested  for  what  be  was  going  to  do,  I  would 
suffer.  Q.  Then  what  did  he  do  when  be  got 
through?  A.  Got  up  and  turned  me  loose, 
and  I  went  on  to  the  kitchen,  and  grabbed 
the  broom  and  went  In  the  dining  room  like 
I  was  going  to  sweep.  He  sat  down  a  minute, 
and  then  acted  like  he  was  going  to  start  at 
me  again,  and  he  walked  up  and  asked  me  if 
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I  would  glTe  blm  my  band  on  this.  I  said  no, 
I  wouldn't  glre  him  my  hand  on  anything, 
and  then  he  said,  If  I  wouldn't  tell  It,  he 
wouldn't  tell  It,  and  I  told  him  I  would  tell 
It,  and  while  he  was  holding  me  at  the  door, 
he  said  he  would  pay  me  any  amount  of  mon- 
ey I  would  aak,  five,  ten,  or  a  hundred  dol- 
lars. I  told  him  I  didn't  want  any  of  his 
money."  The  defendant  then  returned  to  the 
field  to  work.  At  the  time  of  the  alleged  as- 
sault, the  prosecutrix  testified  that  she  was 
dressed  In  blue  calico  dress  and  underskirt 
The  prosecuting  witness  hurriedly  changed 
her  clothing,  took  $10  In  money  and  a  parasol, 
and,  after  placing  the  defendant's  revolver  In 
her  right  stocking,  started  on  foot  to  Spring- 
field to  have  defendant  arrested.  On  the  way 
a  neighbor,  Mns.  Garton,  stopped  her.  Prose- 
cutrix stated  to  her  that  defendant  had  In- 
sulted her,  and  she  was  going  to  have  him 
arrested.  Mrs.  Oarton  directed  her  to  the 
home  of  a  justice  of  the  pe9.ce,  a  distance  of 
four  miles,  where  she  went  on  foot,  told  the 
wife  of  the  justice  what  had  occurred,  and 
lodged  a  complaint  against  the  defendant, 
ui)on  which  the  latter  was  placed  under  ar- 
rest the  same  day. 

Over  the  objections  of  defendant  prosecu- 
trix testified  that,  during  the  month  of  Au- 
gust, 1905,  she  and  defendant  went  to  a  spring, 
on  the  farm  of  defendant,  to  fill  a  barrel  of 
water.  This  spring  was  located  a  short  dis- 
tance from  the  house  of  defendant  "I  had 
told  his  wife  I  had  been  getting  lonesome, 
and  she  told  him ;  so,  when  we  went  to  haul 
the  barrel  of  water,  he  asked  why  it  was  I 
was  getting  lonesome;  If  it  was  because  I 
couldn't  be  with  him,  and  I  said  no,  It  wasn't 
That's  all  I  said,  and  all  he  said."  Prosecu- 
trix further  testified  that  she  reported  this 
matter  to  the  wife  of  defendant  upon  her 
return  to  the  house.  Mrs.  Garton  testified 
that  prosecutrix  passed  her  house  on  the 
morning  of  the  alleged  offense,  and  that  she 
called  to  her.  Prosecutrix  was  crying;  she 
was  bareheaded,  and  her  hair  was  dishevel- 
ed. When  prosecutrix  offered  to  tell  her 
about  the  alleged  assault,  she  told  her  she 
did  not  want  to  bear  her  troubles,  but  direct- 
ed her  to  the  home  of  a  Justice  of  the  peace. 
Dr.  Carter  testified  that  he  made  an  exami- 
nation of  the  prosecutrix  on  October  1st, 
following  her  alleged  assault,  and  that  such 
examination  disclosed  a  laceration  of  the  hy- 
men covering  the  opening  to  the  vagina.  Wit- 
ness stated  that  in  his  opinion  this  lacera- 
tion had  been  there  from  three  to  five  days. 
To  Constable  Owen  on  the  day  of  the  alleged 
offense,  and,  after  giving  bond,  defendant 
stated:    "I  have  a  notion  to  plead  guilty." 

Defendant  was  a  witness  in  his  own  be- 
half, and  testified  that,  on  the  morning  of 
the  alleged  crime,  he  went  to  the  field  to 
work  three-quarters  of  a  mile  from  the 
house,  between  8  and  9  o'clock,  and  be- 
fore his  wife  had  left  for  Springfield,  and 
that  he  remained  there  until  noon.  He  de- 
nied that  he  bad  t>een  guilty  of  any  miscon- 


duct toward  the  prosecuting  witness.  De- 
fendant also  denied  having  made  the  state- 
ment testified  to  by  the  witness  Owen.  The 
defendant  was  corroborated  by  his  wife  on 
some  matters  In  which  lie  contradicted  the 
testimony  of  the  prosecuting  witness.  Wit- 
ness Knowies  testified  that,  on  the  morning 
of  the  alleged  assault  about  8  o'clock,  he  saw 
defendant  going  west  on  the  big  road  to  his 
field;  that  defendant  was  driving  a  team 
attached  to  his  wheat  drill.  This  witness 
further  stated  that  he  remained  in  his  field 
until  12  o'clock,  and  that  defendant  did 
not  return  on  that  road ;  that  he  could  have 
returned  to  his  home  by  another  road,  but 
that  would  be  two  or  three  miles  out  of  the 
way;  that  the  only  other  way  to  get  to  bis 
home  would  be  across  fields  and  by  taking 
down  fences.  Mrs.  Mikesell  testified  that  on 
the  day  of  the  alleged  offense  prosecutrix 
passed  her  home,  and  Inquired  of  witness 
the  way  to  Squire  Cantrell's,  and,  on  being 
asked  her  mission,  laughed  and  said:  "I 
want  to  see  him." 

The  state,  in  rebuttal,  introduced  witness 
Doss,  who  testified  that  his  farm  adjoined  a 
tract  of  land  belonging  to  defendant;  that, 
on  the  morning  of  the  alleged  offense.  In 
search  of  his  calves,  he  went  upon  the  land 
of  defendant,  and  saw  a  wheat  drill  in 
a  piece  of  new-worked  ground ;  that  he  had 
a  good  view  of  the  land,  and  that  there  was 
no  sign  of  defendant  his  horses,  or  wagon; 
that  after  searching  for  his  calves,  he  got 
home  about  10  o'clock,  and  in  his  Judgment 
he  liad  been  looking  about  an  hour  and  a 
half. 

At  the  close  of  the  state's  evidence  defend- 
ant asked  an  Instruction  in  the  nature  of  a 
demurrer,  which  was  by  the  court  overruled. 
The  cause  having  been  submitted  to  the  ju- 
ry, they  returned  a  verdict  finding  defendant 
guilty,  and  assessed  his  punishment  at  five 
years'  imprisonment  in  the  penitentiary.  Mo- 
tions for  new  trial  and  in  arrest  of  Judg- 
ment were  filed  in  due  time,  and  by  the 
court  overruled. '  Judgment  and  sentence  hav- 
ing been  entered  In  accordance  with  the  ver- 
dict, defendant  appeals. 

Geo.  Pepperdlne  and  Delaney  &  Delaney, 
for  appellant  The  Attorney  General  and 
John  Kennlsb,  for  the  State. 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  The  record  in  this  cause  discloses 
numerous  complaints  of  error  as  a  basis  for 
the  reversal  of  the  judgment  in  this  proceed- 
ing. We  win  give  the  assignments  of  error 
such  consideration  as  the  Importance  of  the 
questions  presented  demand  and  merit 

1.  The  sufllclency  of  the  indictment  return- 
ed by  the  grand  jury  of  Greene  county  Is 
challenged  upon  numerous  grounds.  First. 
It  la  Insisted  that  It  is  not  sufiSclent  for  the 
prosecuting  attorney  to  sign  his  name  as 
"Prosecuting  Attorney,"  but  It  is  essential 
that  there  should  be  added  "of  Oceene  coun- 
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ty,  MlBsonrl."  Second.  It  la  contended  that 
the  Indorsement  on  the  Indictment  by  the 
clerk  of  tbe  court  la  not  sufficiently  full  In 
describing  the  court  In  which  the  Indictment 
was  found,  and  the  safflclency  of  the  Indict- 
ment Is  challenged  upon  that  ground.  Third. 
It  la  earnestly  Insisted  that  the  Indictment 
In  this  cause  is  lUTalid,  for  the  reason  that 
It  fails  to  comply  with  section  38  of  article 
6  of  the  Constitution  of  this  state  (Ann.  8t 
1906,  p.  241),  which  provides  that  all  indict- 
ments shall  conclude,  "against  the  peace  and 
dignity  of  tbe  state." 

It  Is  sufficient  to  say,  upon  the  first  two 
complaints  directed  against  the  sufficiency  of 
this  indictment,  that  they  are  without  merit. 
Roscoe  C.  Patterson  signed  this  indictment 
as  prosecuting  attorney,  and  the  court  was 
warranted  in  taking  Judicial  notice  of  Its 
officers,  and  It  was  not  essential  that  be 
Bboold  add  to  bis  signature  tbe  county  and 
state  of  which  he  was  the  prosecuting  at- 
torney. Tbe  Indorsement  by  the  clerk  was  en- 
tirely sufficient  This  Indictment  was  return- 
ed into  court  Indorsed:  "This  is  a  true  bill. 
Marlon  Phillips,  Foreman  of  Grand  Jury. 
Filed  Dec.  5tb,  1905.  Josiah  M.  Harrell, 
Clerk."  It  was  expressly  ruled  by  this  court, 
In  case  of  State  t.  Lord,  118  Mo.,  loc.  clt. 
4,  23  S.  W.  764,  that  an  indictment,  return- 
ed Into  the  circuit  court  indorsed  In  a  similar 
way  as  the  one  in  the  case  at  bar,  was  en- 
tirely sufficient  to  show  that  the  indictment 
was  returned  by  the  grand  Jury  into  the 
proper  court  State  t.  Melnbart,  73  Mo.  562 ; 
State  V.  Grate,  68  Mo.  22 ;  State  v.  Pitts.  58 
Mo.  556;  State  v.  Weaver,  104  N.  a  758, 
10  S.  E.  486;  Stewart  v.  State,  24  Ind.  142 ; 
State  T.  Bordeaux,  93  N.  C.  560;  State  v. 
Gainns.  86  N.  a  632;  Mose  t.  State,  35 
Ala.  421. 

The  final  complaint.  In  which  the  sufficien- 
cy of  this  Indictment  Is  challenged — ^that  is. 
that  It  falls  to  comply  with  the  constitutional 
requirement  in  Its  conclusion — Is  by  far  the 
most  serious  proposition  disclosed  by  the  rec- 
ord before  us  In  this  cause.  Article  6,  i  .38, 
of  the  Constitution  of  this  state  provides  that 
"all  writs  and  process  shall  run  and  all  prose- 
cutlous  shall  be  conducted  In  tbe  name  of  the 
'state  of  Missouri' ;  all  writs  shall  be  attest- 
ed by  the  clerk  of  the  court  from  which  they 
shall  be  Issued;  and  all  Indictments  shall 
conclude,  'against  the  peace  and  dignity  of 
the  state.' "  It  will  be  observed  that  the  con- 
clusion to  the  Indictment  now  under  consid- 
eration is  "against  the  peace  and  dignity  of 
state."  The  complaint  of  learned  counsel  for- 
appellant  Is  directed  against  this  conclusion, 
on  the  ground  that  the  word  "the"  Is  omitted 
immediately  preceding  the  word  "state."  At 
the  very  threshold  of  tbe  consideration  of  the 
proposition  now  under  discussion  there  is  no 
dispute  that  there  must  be  substantial  com- 
pliance with  the  provisions  of  tbe  Constitu- 
tion, respecting  the  conclusion  that  all  In- 
dictments shall  conclude,  "against  the  peace 
and  dignity  of  the  state."    It  has  been  ex- 


prcfisly  ruled  by  this  court  that  no  form.".l 
charge  of  crime  is  sufficient  without  the  aver- 
ment of  the  conclusion  to  an  indictment,  as 
contemplated  by  the  Oonstitution.  State  v. 
Stacy,  103  Mo.  11,  15  8.  W.  147;  State  v. 
Lopez,  19  Mo.  254;  State  v.  Pemberton,  30 
Mo.  376.  This  constitutional  requirement 
that  all  indictments  shall  conclude  "against 
the  peace  and  dignity  of  tbe  state,"  In  ef- 
fect, is  a  requirement  that  all  Indictments 
shall  point  out  In  their  conclusion  that  the 
offense,  as  described  In  the  main  body  of  the 
Indictment,  is  "against  tbe  peace  and  dignity 
of  the  state"  which  entertains  and  exercises 
Jurisdiction  of  the  offense  charged.  A  num- 
ber of  states  have  a  similar  constitutional  re- 
quirement to  ours,  as  to  the  conclusion  of  In- 
dictments or  informations,  and  it  is  signifi- 
cant that  the  appellate  courts  of  the  various 
states  having  a  like  constitutional  provision 
have  uniformly  held,  where  such  constitution- 
al provision  has  been  in  Judgment  before 
them,  that  It  was  essential  to  the  validity  of 
an  indictment  or  Information  that  the  consti- 
tutional requirement  by  substantially  com- 
plied with.  An  examination  of  tbe  authori- 
ties indicates  some  difference  in  the  degree  of 
exactness  required  in  following  the  constitu- 
tional language  in  the  various  states,  but 
they  are  all  practically  uniform  that  there 
must  be  a  substantial  compliance  with  sncb 
constitutional  requirement 

In  State  v.  Hays,  78  Mo.  600,  the  conclu- 
sion of  the  Indictment  embraced  all  the  words 
required  by  the  Constitution,  but  also  em- 
braced the  additional  words  "Of  Missouri." 
Tbe  conclusion  in  that  case  was  "against  the 
peace  and  dignity  of  tbe  state  of  Missouri." 
Tbe  objection  urged  to  that  conclusion  was, 
not  that  the  conclusion  did  not  embrace  tbe 
words  prescribed  by  the  Constitution,  but 
that  the  addition  of  the  words  "of  Missouri" 
invalidated  the  indictment.  This  objection 
was  held,  by  this  court,  without  merit;  and 
this  court  said  that  "the  added  words  are  but 
what  tbe  constitutional  language  implies,  and 
the  addition  in  nowise  enlarged,  varied,  or 
changed  the  phrase  or  the  sense."  In  other 
words,  it  was,  in  effect  that  the  phrase,  em- 
braced In  the  conclusion  required  by  the  Con- 
stitution, "the  state,"  in  fact  meant  the  state 
of  Missouri.  To  the  same  effect  is  State  v. 
Schloss,  93  Mo.  361,  6  S.  W.  244.  The  con- 
clusion to  the  indictment  in  that  case  embrac- 
ed the  words  required  by  the  Constitution, 
but  also  added  "contrary  to  the  form  of  the 
statute."  It  was  held,  and  properly  so,  that 
this  contention  was  untenable,  for  the  rea- 
son that  the  mere  additional  words  would 
not  invalidate  the  indictment  when  the  con- 
clusion embraced  the  language  designated  by 
the  Constitution. 

In  one  of  the  leading  cases.  State  ▼.  Kean, 
10  N.  H.  347,  34  Am.  Dec.  162,  the  language 
used  in  the  conclusion  was  "against  the  peace 
and  dignity  of  our  said -state,"  Instead  of  "tbe 
state,"  as  required  by  tbe  Constttutlon.  It 
was  held  by  the  court  in  that  case  that  the 
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use  of  the  language  was  not  snch  a  departure 
from  the  language  required  by  the  Constitn- 
.tion  as  to  vitiate  the  Indictment.  It  will  be 
observed  In  that  case,  as  well  as  in  the  Hays 
and  Schloss  Missouri  Cases,  that,  while  the 
language  used  in  the  conclusion  was  not  Iden- 
tical with  that  prescribed  by  the  Constitu- 
tion, yet  the  language  used  did  fully  conform 
to  the  requirements  of  the  Constitntlon,  by 
clearly  Indicating  the  state  which  was  of- 
fended by  the  violation  of  the  law,  which 
was  charged  In  the  body  of  the  indictments. 

So  in  the  case  of  Zarresseller  v.  People,  17 
III.  101,  In  that  case  the  indictment  con- 
cluded "against  the  peace  and  dignity  of  the 
people  of  the  state  of  Illinois."  The  twenty- 
sixth  section  of  the  fifth  article  of  the  Con- 
stitution of  1848  of  that  state  provides  that 
all  prosecutions  shall  be  carried  on  "in  the 
name  and  by  the  authority  of  the  people  of 
the  state  of  Illinois,"  and  conclude,  "against 
the  peace  and  dignity  of  the  same."  It  was 
very  properly  ruled  in  that  case  that  the  con- 
clusion was  the  same,  In  substance,  as  requir- 
ed by  the  Constitution,  and  within  the  spirit 
and  meaning  of  the  requisition. 

In  Anderson  v.  State,  5  Ark.  444,  the  Indict- 
ment concluded,  "against  the  peace  and  dig- 
nity of  the  people  of  the  state  of  Arkansas." 
The  Constitution  of  that  state  required  that 
the  conclusion  should  be  "against  the  peace 
and  dignity  of  the  state  of  Arkansas."  It 
was  correctly  held  that  this  slight  deviation 
from  the  form  prescribed  In  the  Constitution 
would  not  invalidate  the  indictment. 

To  the  same  effect  Is  State  v.  Robinson, 
27  S.  C.  615,  4  S.  E.  570,  where  the  language 
in  the  conclusion  of  the  Indictment  was  "the 
same  state  aforesaid,"  Instead  of  "the  state." 
It  will  be  observed  in  that  case  that  all  the 
constitutional  words  were  present,  but  the 
words  "same"  and  "aforesaid"  were  added. 
Clearly  that  case  was  properly  decided,  when 
it  held  that  the  addition  of  those  words  did 
not  change  the  sense  or  meaning  of  the  clause. 

To  the  same  effect  Is  State  v.  Pratt,  44  Tex. 
03,  in  which  the  word  "Texas"  was  added, 
and  it  was  held  that  that  additional  word  to 
the  concluding  language  required  by  the  Con- 
stitution should  not  invalidate  the  indict- 
ment 

In  State  v.  Waters,  1  Mo.  App.  7,  as  here- 
tofore suggested,  that  court,  speaking  through 
Judge  Lewis,  clearly  iwlnted  out  the  pur- 
pose and  meaning  of  the  terms,  designated 
by  the  Constitution  "against  the  peace  and 
dignity  of  the  state";  that  is,  that  It  waa 
to  Indicate  the  power  or  authority  against 
which  the  facts  charged  constituted  an  of- 
fense. In  other  words,  that  while  the  ex- 
act language  prescribed  by  the  Constitution 
need  not  be  used,  yet  such  terms  must  be 
used  as  will  Indicate  the  state  against  which 
the  facts  charged  constitute  an  offense.  It 
is  announced  in  that  case  that  "the  general 
doctrine  is  that,  if  thd  Intent  of  the  Consti- 
tution be  substantially  responded  to  In  this 
part  of  the  indictment,  a  literal  transcript  of 


the  formula  Is  not  essential.  It  Is  further 
held  that,  If  the  formula  be  present,  other 
words,  not  perverting  the  meaning,  will  be 
treated  as  surplusage."  In  that  case  the  same 
objection  was  urged  against  the  Indictment 
as  was  Insisted  upon  In  State  v.  Schloss, 
supra,  that  there  was  added  to  the  conclusion 
prescribed  by  the  Constitution  "and  contrary 
to  the  form  of  the  statute  in  such  cases  made 
and  provided  by  the  state."  It  Is  manifest 
that  the  concluding  words  prescribed  by  the 
Constitution  were  embraced  in  the  conclu- 
sion to  the  indictment  In  that  case,  therefore 
it  was  very  properly  held  that  the  conclusion 
was  suflBcient 

Mr.  Bishop  in  his  work  on  New  Criminal 
Procedure  (volume  1.  p.  652),  after  stating 
the  ruling  of  some  of  the  courts  upon  the 
proposition  now  under  consideration,  reach- 
ed this  conclusion.  He  says:  "Eterlvable  from 
all,  and  from  the  analogies  of  the  law,  would 
seem  to  be  that  unimportant  words,  omitted 
from  the  constitutional  form  of  the  conclu- 
sion, or  changed  therein,  will  not  necessarily 
vitiate  it ;  but  whatever  alters  the  substance, 
even  in  what  seems  unimportant,  will  render 
It  void." 

In  Lemmons  v.  State,  4  W.  Va.  755,  6  Am. 
Rep.  293,  the  conclusion  of  the  indictment 
was  "against  the  peace  and  dignity  of  the 
state  of  W.  Virginia."  The  Constitution  of 
that  state  provided,  at  the  time  the  indict- 
ment in  the  case  was  returned,  that  all  In- 
dictments should  conclnde,  "against  the 
peace  and  dignity  of  the  state  of  West  Vir- 
ginia." It  was  held  in  that  case  that  the  ab- 
breviation for  the  term  "West"  with  the  let- 
ter "W."  before  Virginia  was  not  a  compliance 
with  the  provisions  of  the  Constitution,  and 
the  indictment  was  held  insufficient.  This 
case  Is  cited  with  approval  by  Mr.  Bishop  in 
his  Criminal  Procedure,  and  Is  also  cited  in 
State  v.  Waters,  supra,  and  Judge  Lewis  in 
that  case  In  no  way  disapproves  of  the  West 
Virginia  case.  He  simply  concluded  his  re- 
view of  the  Lemmons  Case  by  stating  that 
"this  was  no  case  of  surplusage.  It  was  the 
rejection  of  a  name,  given  by  the  Constitu- 
tion, and  the  adoption  of  a  different  one." 
Subsequent  to  the  announcement  of  the  con- 
clusion reached  by  the  Supreme  Court  of  Ap- 
peals of  West  Virginia  In  the  Lemmons  Case, 
heretofore  cited,  the  Constitution  was  chang- 
ed respecting  the  concluding  terms  of  all  in- 
dictments, and.  Instead  of  requiring  the  con- 
duslon  "against  the  peace  and  dignity  of  the 
state  of  West  Virginia,"  the  same  conclu- 
sion was  required  as  in  this  state — ^that  Is, 
"against  the  peace  and  dignity  of  the  state" —  . 
and  In  State  v.  Allen,  8  W.  Va.  680,  the  con- 
clusion to  the  Indictment  conformed  to  the 
requirements  of  the  former  Constitntlon,  and 
concluded  In  the  terms  "against  the  peace 
and  dignity  of  the  state  of  West  Virginia," 
instead  of  concluding  "against  the  peace  and 
dignity  of  the  state,"  as  required  by  the  Con- 
stitution then  in  force.  That  case.  In  har- 
mony with  the  rule  announced  by  this  court. 
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correctly  held  that,  the  tepna  of  the  concla- 
slon  as  prescribed  by  the  Constitution  being 
«mbraced  In  tbe  language  used,  the  mere 
addition  of  tbe  "state  of  West  Virginia" 
would  not  vitiate  the  Indictment.  The  Lem- 
mons  Case  was  referred  to  approvingly,  but 
-distin^ished  from  the  Allen  Case.  It  may 
be  said  as  to  tbe  case  of  Lemmons  t.  State, 
snpra,  that,  from  the  language  used  by  the 
learned  Judge  rendering  the  opinion,  it  is 
flUBceptlble  of  being  Interpreted  as  not  being 
in  perfect  harmony  wltb  many  other  of  the 
'api)ellate  courts,  by  reason  of  its  requiring 
too  strict  and  literal  compliance  with  the 
terms  used  in  the  Constitution;  however,  by 
the  subsequent  case  of  State  v.  Allen,  supra. 
It  Is  clearly  indicated  that  the  Virginia  court 
is  In  harmony  with  the  uniform  rulings  of 
nearly  all  the  appellate  courts. 

Tbe  Constitution  of  Wisconsin  contains  a 
-similar  provision  to  tbe  Constitution  of  this 
state,  and  provides  that  all  indictments  shall 
conclude  "against  the  peace  and  dignity  of 
the  state."  In  Williams  v.  State,  27  Wis.  402, 
the  Indictment  In  Judgment  before  the  court 
concluded  "against  the  peace  of  the  state 
ot  Wisconsin."  In  discussing  the  terms  of 
the  concluBl<ni  of  the  Indictment  in  that  case, 
Lyon,  3.,  speaking  for  the  Supreme  Court  of 
Wisconsin,  thus  treats  of  the  proposition.  He 
said:  "Article  7,  |  17,  of  the  Constitution 
provides,  that  'all  indictments  shall  conclude 
against  the  peace  and  dignity  of  the  state.' 
This  mandate  is  imperative,  and  an  Indict- 
ment, which  does  not  so  conclude,  is  neces- 
sarily bad.  The  courts  have  no  authority  to 
-dispense  with  that  which  the  Constitution 
requires.  The  Constitutions  of  Virginia, 
Texas,  and  Missouri  contain  the  same  provi- 
sion, and  It  has  been  held  by  the  Supreme 
Court  of  the  two  latter  states,  and  by  the 
Court  of  Appeals  of  the  former,  that  the  con- 
clusion required  by  tbe  Constitution  Is  in- 
dispensable to  the  validity  of  the  indictment" 
— citing  Commonwealth  v.  Carney,  4  Grat 
<Va.)  546;  State  v.  Dnirst,  7  Tex.  74;  State 
V.  Lopez,  19  Mo.  254. 

This  brings  us  to  the  consideration  of  the 
two  Texas  cases.  In  which  tbe  id^itical  prop- 
osition Involved  in  this  case  was  In  judgment 
before  the  Texas  Court  of  Appeals  in  the 
cases  of  Wallace  Thompson  v.  State,  16  Tex. 
App.  39,  and  in  E.  Thompson  v.  State,  re- 
ported in  tbe  same  volume,  by  the  same  court 
(page  168).  Section  12,  art.  5,  of  the  Con- 
stitution of  Texas,  at  the  time  of  tbe  an- 
nouncement of  the  decision  in  those  two 
cases,  made  the  same  requirement  as  to  the 
conclusion  of  all  prosecutions;  that  is,  that 
they  should  conclude  "against  tbe  peace  and 
dignity  of  tbe  state."  In  those  cases  the  def- 
inite article  "the,"  which  should  immediately 
precede  the  word  "state,"  was  omitted,  and 
It  was  expressly  ruled  by  that  court  that,  in 
tbe  omission  of  tbe  word  "tbe,"  as  above  in- 
-dlcated,  tbere  was  a  failure  to  comply  with 
the  requirement  of  the  Constitution;  that 
tbe  coi>c1ub1<»>  In  ail  prosecutions  should  be 


"against  the  peace  and  dignity  of  the  state." 
It  is  not  Inappropriate  to  say  that  tbe  Texas 
Court  of  Appeals,  above  cited,  has  long  been 
recognized  by  both  tbe  bench  and  bar  as  one 
of  high  standing;  and,  while  tbe  proposi- 
tions involved  In  those  two  cases  are  not  dis- 
cussed at  any  length,  yet  from  tbe  recognized 
ability  of  tbe  eminent  lawyers  constituting 
that  court,  the  conclusion  reached,  doubtless, 
was  not  without  due  and  proper  considera- 
tion. This  is  indicated  In  the  latter  case  of 
R.  Thompson  v.  State,  above  referred  to.  In 
that  case  the  court  had  reached  the  conclu- 
sion that  the  Judgment  of  the  trial  court  was 
right  and  bad  entered  Its  order  nfflrmlng  the 
Judgment,  but,  tbe  same  fatal  defect,  in  the 
conclusion  of  the  information,  by  the  omis- 
sion of  the  definite  article  "tbe"  Immediately 
preceding  "state,"  having  been  overlooked,  a 
motion  for  rehearing  was  granted,  and  the 
Judgment  of  the  trial  court  reversed.  It  is 
obvious  that,  the  same  proposition  being  pre- 
sented in  both  cases,  and  one  in  which  the 
Judgment  of  tbe  trial  court  bad  been  affirmed, 
the  court  fully  recognized  the  Importance  of 
the  proposition;  and,  while  the  expression 
of  their  conclusions  was  brief,  the  considera- 
tion of  tbe  question  was  full  and  thorough. 

Iimphaslzlng  the  correctness  of  the  conclu- 
sion reached  in  the  two  cases  last  cited  by 
the  Texas  Court  of  Appeals,  tbe  learned  au- 
thor, Mr.  Bishop,  in  support  of  the  rule,  here- 
tofore announced,  that  the  omission  of  un- 
important words  from  the  constitutional  form 
of  tbe  conclusion  would  not  necessarily  vi- 
tiate an  indictment  or  Information,  but  what- 
ever alters  the  substance,  even  in  what  seems 
unimportant,  will  render  it  void,  directs  tbe 
bench  and  bar  to  consult  the  cases  of  Thomp- 
son V.  State,  15  Tex.  App.  39,  168.  In  10  Am. 
&  Eng.  Ency.  of  Law  (1st  Bd.)  p.  514,  we  al- 
so find  In  the  text  that,  where  the  Constitu- 
tion of  the  state  requires  that  all  prosecutions 
shall  conclude  "against  tbe  peace  and  dignity 
of  the  state,"  the  omission  of  the  word  "the" 
before  "state"  in  an  information.  Is  fatal  to 
It,  citing  In  support  of  tbe  text  tbe  cases  b»e- 
tofore  Indicated,  tn  15  Tex.  App.,  at  pages  39, 
168. 

We  have  thus  pointed  out  the  views  of  the 
numerous  appellate  courts  applicable  to  this 
question,  and  we  are  now  simply  confronted 
wltb  the  proposition  as  to  whether  or  not, 
measured  by  the  authorities  as  heretofore  In- 
dicated, the  conclusion  to  the  indictment  in 
the  case  at  bar  sufficiently  conforms  to  the 
requirements  of  the  Constitution  of  this  state. 
In  responding  to  this  proposition  we  deem  It 
sufficient  to  say  that,  after  a  careful  and 
thorough  consideration  of  all  tbe  authorities 
applicable  to  the  subject  now  under  discus- 
sion, we  see  no  escape  from  holding  that  the 
conclusion  to  the  indictment  In  this  cause 
fails  to  comply  with  tbe  imperative  mandate 
of  the  Constitution  of  this  state.  As  hereto- 
fore pointed  out,  tbe  authorities  are  all  im 
harmony  that  the  conclusion  to  tbe  indict 
ment  must  substantially  conform  to  the  re- 


Digitized  by 


Google 


712 


109  SOUTHWESTERN  REPORTEa 


(Ma 


quirements  of  the  Constitution,  and  in  all 
cases  wbere  this  proposition  has  been  In  Jndg- 
ment  before  the  appellate  courts,  where  the 
language  used  wag  not  identical  with  the 
terms  prescribed  by  the  Constitution,  It  is 
Blgnlflcant  that  the  courts  have  uniformly 
pointed  out  that  the  terms  used  were  equiva- 
lent, and  In  effect  and  substance  embraced 
the  conclusion  required  by  the  Constitution; 
and,  as  said  by  the  Court  of  Appeals  in  State 
V.  Waters,  supra,  the  conclusion  prescribed 
by  the  Constitution  Is  for  the  purpose  of  in- 
dicating the  power  or  authority  against  which 
the  facts  charged  constitute  an  offense.  This 
being  true,  It  Is  plainly  manifest  that,  by  the 
omission  of  the  definite  article  "the,"  which 
should  Immediately  precede  the  word  "state," 
the  conclusion  to  the  indictment  in  the  case 
at  bar  falls  far  short  of  indicating  the  power 
or  authority  against  which  the  facts  charged 
in  the  body  of  the  indictment  constitute  an 
offense.  While  it  may  be  conceded  that  the 
word  "the"  is  a  small  one  and  In  many  in- 
stances of  little  Importance,  however,  If  we 
are  to  longer  recognize  rules  In  the  proper 
Interpretation  of  language,  then  we  see  no 
escape  from  the  conclusion  that  the  definite 
article  "the,"  preceding  the  word  "state,"  Is 
absolutely  essential,  in  order  to  designate  the 
particular  state  against  which  the  offense  Is 
charged  to  have  been  committed.  It  is  clear 
that  the  omission  of  this  word  not  only 
changes  the  sense,  but  the  very  substance  of 
the  clause,  and,  as  was  said  by  Mr.  Bishop, 
in  the  discussion  of  the  proposition  of  the 
conclusion  prescribed  by  the  Constitution, 
that,  "Whatever  alters  the  substance,  even  in 
what  aeems  unimportant,  will  render  It  void." 
While  it  may  be  said  that  the  definite  article 
"the"  in  many  instances  is  an  unimportant 
phrase,  yet,  as  applicable  to  the  conclusion 
prescribed  by  the  Constitution  of  this  state,  it 
Is  full  of  force  and  vitality.  As  wag  said  by 
the  learned  counsel  In  their  brief  in  State  v. 
SklUman  (decided  at  the  present  term  of  this 
court)  107  S.  W.  1071:  "The  article  'the' 
directs  what  particular  thing  or  things  we 
are  to  take  or  assume  as  spoken  of.  It  de- 
termines what  particular  thing  Is  meant; 
that  Is,  what  particular  thing  we  are  to  as- 
sume to  be  meant.  It  Is  used  before  nouns 
with  a  specifying  or  particularizing  effect." 
In  the  use  of  the  definite  article  "the"  im- 
mediately preceding  "state"  In  the  conclusion 
prescribed  by  the  Constitution,  we  have  point- 
ed out  the  state  whose  peace  and  dignity  has 
been  offended,  and  by  the  omission  of  such 
definite  article  we  have  a  conclusion  that  does 
not  designate  the  power  or  authority  against 
which  the  offense  is  committed.  "The  state," 
in  the  conclusion  prescribed  by  the  Constitu- 
tion of  this  state,  means  the  state  of  Missouri, 
and  this.  In  substance,  was  what  was  decided 
in  the  Hays  Case,  78  Mo.  600,  heretofore 
cited. 

If  this  condurion  embraced  language  simi- 
lar to  tbnt  pointed  out  in  the  cases  to  which 
we  have  heretofore  referred,  such  as  "against 


the  peace  and  dignity  of  our  said  state,"  or 
"against  the  peace  and  dignity  of  state  of 
Missouri,"  It  might  be  very  properly  raled 
that  such  language  was  at  least  equivalent  to 
the  language  prescribed  by  the  Constitution, 
for  the  reason  that  it  Indicated  the  power  and 
authority  against  which  the  offense,  as  charg- 
ed in  the  body  of  the  Indictment,  constuntes 
an  offense.  This  case  falls  far  short  of  con- 
forming to  or  meeting  the  requirements  of 
the  rule  announced  by  Judge  Lewis  In  State 
T.  Waters,  supra.  It  was  there  said:  "If  the 
intent  of  the  Constitution  be  re^Muded  to  In 
this  part  of  the  indictment,  a  literal  tran- 
scrlp^t  of  the  formula  Is  not  essentiaL"  But 
In  that  same  case  It  will  be  observed  that  the 
learned  Judge  said  that  the  purpose  and  mean- 
ing of  the  conclusion  was  to  indicate  the  pow- 
er  or  authority  against  which  the  facts  charg- 
ed constitute  an  offense.  Therefore  It  Is  ob- 
vious that  the  intent  of  the  Constitution  bas 
not  been  substantially  responded  to,  for  the 
reasons  heretofore  suggested,  that,  in  the 
omission  of  the  definite  article  "the"  preced- 
ing "state,"  there  Is  an  absolute  failure  to 
Indicate  the  power  or  authority  against  which 
the  offense  Is  charged  to  have  been  committed. 
It  Is  not  a  satisfactory  solution  of  this  propo- 
sition to  say  we  know  what  was  Intended  or 
meant  by  the  conclusion  In  the  case  at  bar, 
or  that  it  was  a  mere  matter  of  form.  The 
proposition  confronting  us  Is  not  what  the 
pleader  meant  to  say,  but  what  he  did  say, 
and  do  the  terms  used  in  concluding  the  In- 
dictment in  this  case  substantially  conformi 
to  the  requirements  prescribed  by  the  Consti- 
tution? Constitutional  requirements  are  not 
ordinarily  to  be  regarded  as  mere  matters  of 
form.  As  was  said  In  Cox  et  al.  v.  State,  8^ 
Tex.  App.  254,  34  Am.  Rep.  746:  "However 
much  we  may  feel  disposed  to  consider  a  mat- 
ter prescribed  by  the  Constitution  ill-advised 
or  useless — ^however  much  we  may  be  Inclined 
to  doubt  the  propriety  of  Inserting  Into  the  or- 
ganic, fundamental  law  of  the  state  requlsltes- 
of  forms  with  regard  to  procedure  and  prac- 
tice in  the  courts — the  answer  Is,  the  people, 
themselves,  the  source  of  all  power  and  au- 
thority in  a  Republican  government,  have 
spoken  it ;  and  with  regard  to  their  Ipse  dix- 
it, when  contained  in  the  Constitution,  which 
is  but  the  expression  of  their  sovereign  will,, 
the  courts  can  only  bow  in  humble  obedience, 
and  say,  'Ita  est  scripts.'  If  plain  and  unam- 
biguous, no  ordinary  rules  of  construction  are- 
applicnble  to  these  expressions;  their  Inher- 
ent, binding  authority  is  superior  to  all  or- 
dinary rules." 

Mr.  Justice  Emmet,  in  People  v.  Lawrence, 
86  Barb.  (N.  Y.)  186,  in  discussing  a  consti- 
tutional question,  used  this  language:  "It 
will  be  found,  upon  full  consideration,  to  be 
dlfficult  to  treat  any  constitutional  provision 
as  merely  directory  and  not  Imperative." 
This  language  was  fully  approved  by  Judge 
Cooley.  Cooley's  Const  Um.  (3d  Ed.)  82.  In 
Rice  V.  State,  3  Heisk.  (Tenn.)  21S,  It  was. 
clearly,  as  well  as  forcibly,  umounced  that;. 
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"An  Indlctmoit  that  does  not  conclude 
'against  the  peace  and  dignity  of  the  state' 
la  a  nolUty.  It  la  a  positive  Injimctlon  of  the 
Constltntlon  Itself  that  such  shall  be  the  con- 
cloaion  of  every  Indictment  It  Is  therefore  a 
matter  that  cannot  be  affected  by  legislation, 
and  a  defect  that  cannot  be  Ignored  by  the 
courts.  An  indictment  without  these  words 
la  not  an  accusation  of  crime,  and  not  an  In- 
dictment In  the  sense  of  the  Constitution.  No 
conviction  upon  such  an  indictment  could  be 
permitted  to  stand,  and  a  prisoner  cannot 
waive  his  rights  In  this  respect,  as  it  1h  the 
.Imperative  mandate  of  the  Constitution  that 
all  crimes  shall  be  prosecuted  by  presentment 
or  Indictment,  and  that  all  Indictments  shall 
conclude  'against  the  peace  and  dignity  of  the 
state.'  The  conclusion  'against  the  peace  and 
dignity  of  the  state'  cannot  be  dispensed 
with.  1  Green's  Or.  Rep.  266.  The  same 
doctrine  is  emphatically  declared  In  Thomp- 
son ▼.  Commonwealth,  20  Grat  (Va.)  724,  and 
Carney's  Case,  4  Grat.  (Va.)  546."  In  Nicho- 
las y.  State,  85  Wis.  308,  the  court,  treating 
the  subject  of  the  conclusion  prescribed  by 
the  Constitution,  said:  "This  formula  is  a 
mere  rhetorical  flourish,  adding  nothing  to 
the  substance  of  the  Indictment,  and  It  Is 
difficult  to  see  why  the  mandate  for  its  use 
was  inserted  In  the  Constitution.  Xet  it  is 
there,  and  must  be  obeyed.  We  enforced 
obedience  to  it  In  Williams  v.  State,  27  Wia 
402.  Of  course  the  accused  cannot  l>e  pos- 
sibly prejudiced  or  In  any  manner  misled  by 
the  omission  of  the  formula  from  an  Indict- 
ment, and  the  use  of  It  is  held  necessary,  for 
the  sole  reason  that  the  Constitution  ordains 
that  It  shall  be  used." 

In  our  opinion  the  conclusion  prescribed  by 
the  Constitution  of  this  state  Is,  not  only  one 
of  form,  but  as  well  one  of  substance.  "Sub- 
stance because  the  Constitution  requires  it;" 
and,  as  was  said  by  Mr.  Bishop,  in  the  an- 
nouncement of  the  rule,  "That  whatever  al- 
ters the  substance,  even  in  what  seems  unim- 
portant, will  render  It  void."  Our  conclu- 
sion upon  this  proposition  Is  that  the  Indict- 
ment In  this  cause  fails  to  substantially  com- 
ply, in  Its  conclusion,  with  the  terms  pre- 
scribed by  the  Constitution,  therefore  should 
be  held  Invalid. 

2.  Many  other  errors  are  assigned  in  the 
record  as  a  basis  for  the  reversal  of  this  Judg- 
ment. However,  the  difficulty  of  discussing 
legal  propositions  is  apparent  after  reaching 
the  conclusion  that  there  is  no  valid  charge 
pending  to  which  the  propositions  are  appli- 
cable; but,  as  this  case  will  doubtless  be  re- 
tried upon  a  new  presentment  of  the  charge 
contained  in  the  Indictment,  it  perhaps  Is 
well  to  indicate  briefly,  and  in  a  general  way, 
our  views  upon  some  of  propositions  dis- 
cussed. 

It  Is  earnestly  Insisted  by  learned  counsel 
that  the  instructions  as  given  by  the  court 
were  erroneous,  and  that  there  was  reversible 
error  committed  In  the  refusal  of  Instructions 
requeeted  by  the  appellant    It  Is  sufficient 


to  state,  upon  this  proposition,  that  there 
were  13  Instructions  requested  by  the  appel- 
lant all  of  which  were  refused.  There  were 
12  given  by  the  court  in  submitting  this 
cause  to  the  Jury.  We  deem  it  unnecessary, 
In  view  of  the  fAct  that  It  Is  a  mere  surmise 
as  to  what  the  testimony  will  be  upon  the 
next  trial,  to  review  the'  Instructions  refus- 
ed by  the  court,  or  those  given  by  it,  but  shall 
be  content  with  simply  saying  that  the  law, 
as  applicable  to  the  offense  charged  In  this  In- 
dictment Is  well  settled,  and  the  reports  of 
this  court  abundantly  abound  with  correct 
precedents  of  declarations  of  law  applicable 
to  the  facts  of  this  case,  and  it  is  a  safe  rule 
to  follow  "the  beaten  path,"  and  make  use 
of  such  precedents  where  they  can  properly 
be  made  applicable  to  the  facts.  It  Is  well 
settled  that,  where  the  court  by  its  Instruc- 
tions correctly  and  fully  covers  every  phase 
of  the  case  to  which  the  testimony  Is  applica- 
ble, it  is  not  error  to  refuse  instructions  re- 
quested by  the  defendant.  State  v.  Franke, 
150  Mo.  535,  60  S.  W.  1053 ;  State  v.  Nelson, 
166  Mo.  191,  65  8.  W,  749,  89  Am.  St  Rep. 
681. 

Another  well-settled  rule,  applicable  to  the 
subject  of  Instructions  by  the  court  is  that 
instructions  upon  any  subject  should  not  be 
given,  in  the  absence  of  evidence  upon  which 
to  base  It. 

It  Is  complained  in  this  case  by  counsel  for 
appellant  that  the  court's  direction  to  the 
Jury  was  error  wherein  It  was  said  that  "of- 
fers to  prove  certain  alleged  facts,  which  may 
have  been  made  in  your  presence,  are  not  evi- 
dence, and  you  should  not  take  the  same  into 
consideration,  or  allow  yourself  to  be  in  any 
manner  Influenced  thereby,  for  the  reason 
that  there  were  no  offers  made  to  prove  cer- 
tain facts,  and  therefore  there  was  no  basis 
upon  which  to  predicate  the  instruction."  It 
Is  sufficient  to  say  of  that  complaint  what 
has  heretofore  been  suggested,  that  instruc- 
tions should  not  be  given,  unless  predicated 
upon  the  existence  of  certain  facts  to  wfaldi 
the  instruction  relates,  or  upon  substantial 
testimony  tending  to  establish  anch  facts. 

Instruction  No.  11,  given  by  the  court  m 
disclosed  by  the  record.  Is  manifestly  erro- 
neous, and  but  for  the  fact  that  the  appellant 
requested  a  similar  instruction.  In  our  opin- 
ion It  would  constitute  reversible  error.  ThiB 
instruction  is  as  follows:  "The  court  In- 
structs the  Jury  that  whilst  it  is  the  duty  of 
the  state  to  establish,  beyond  the  purview  ot 
all  reasonable  doubt,  the  guilt  of  the  defend- 
ant of  the  crime  charged  in  the  indictment 
it  Is  not  Incumbent  on  the  defendant  to  prove 
his  innocence,  and  though  the  testimony  on 
behalf  of  the  defendant  falls  short  of  prov- 
ing his  Innocence,  and  although  you  may  dis- 
believe all  the  evidence  offered  in  behalf  of 
the  defendant,  yet,  If  at  the  close  of  the 
case  the  evidence  offered  leave  a  reasonable 
doubt  in  the  minds  of  the  Jury,  they  are 
boimd  to  acquit  the  defendant,  even  It  they 
believe  he  himself,  any,  or  all  of  the  wit- 


Digitized  by 


Google 


714 


109  SOUTHWESTERN  REPORTER. 


(Mo 


nesses  Introduced  in  his  behalf,  have  sworn 
falsely."  An  analysis  of  .  that  instruction 
clearly  discloses  Its  objectionable  features. 
It  is  erroneous,  first,  because  It  is  a  comment 
upon  the  evidence ;  secondly,  it  strongly  par- 
takes of  an  argument,  which  alone  is  the  prov- 
ince of  counsel  on  either  side  to  present  to 
tbe  Jury. 

Instruction  No.  6,  the  correctness  of  which 
Is  challenged  by  counsel  for  appellant,  has 
repeatedly  met  the  approval  of  this  court; 
and,  where  statements  are  made  by  the  de- 
fendant, upon  which  this  Instruction  may  be 
predicated,  there  is  no  error  in  giving  It. 

It  Is  earnestly  Insisted  that  the  court  erred 
In  giving  Instruction  No.  9,  which  was  ap- 
plicable to  the  defense  of  an  alibi.  It  is  ar- 
gued that  this  instruction  was  calculated  to 
mislead  the  Jury  and  prevent  a  fair  and  prop- 
er consideration  of  the  proposition  that  no 
ofTense  at  all  was  committed,  or,  In  other 
-words,  that  the  prosecuting  witness  was  not 
ravished.  We  are  unable  to  agree  to  this  In- 
sistence. An  analysis  of  instruction  No.  9 
will  demonstrate  that  it  by  no  means  assumes 
that  the  person  of  the  prosecuting  witness 
was  violated,  but  it  predicates  the  declara- 
tion of  law  upon  the  testimony,  as  given  by 
the  defendant  and  one  of  his  witnesses,  that. 
If  be  was  not  present,  not  at  tbe  time  and 
place  the  offense  was  committed,  but  at  the 
time  and  place  it  Is  alleged  that  It  was  com- 
mitted. No  intelligent  Juror  could  be  misled 
by  that  Instruction,  for,  at  the  very  beginning 
of  the  court's  directions  to  the  Jury,  the  ques- 
tion is  presented  as  to  whether  or  not  an 
offense  was  committed,  and  then  follows  the 
instruction  upon  appellant's  defense  of  an 
alibi,  which  had  sufDcIent  testimony  upon 
which  to  base  it.  It  simply,  in  effect,*  told  the 
Jury  that  if  they  believed  and  found  from  the 
'evidence  that  the  defendant  was  not  present 
at  the  time  and  place  of  the  alleged  rape  of 
the  prosecuting  witness,  or  If  they  entertain- 
ed a  reasonable  doubt  as  to  his  presence,  then 
they  would  acquit  him.  Under  the  testimony, 
as  Introduced  by  the  defendant.  It  was  the 
plain  duty  of  the  court  to  give  that  instruc- 
tion. It  was  in  proper  form  and  has  fre- 
quently met  tbe  approval  of  this  court 

We  deem  it  unnecessary  to  further  discuss 
tbe  instructions  of  the  court  as  disclosed  from 
tbe  record  in  this  cause.  It  is  sufficient  to 
simply  repeat,  what  has  heretofore  been  sug- 
-gested,  that  the  law  upon  the  questions  Involv- 
ed In  this  proceeding  Is  very  well  settled  In 
this  state,  and  there  ought  not  to  be  any  diffi- 
culty, where  there  Is  testimony  upon  which  to 
predicate  the  Instructions,  to  fully  cover  every 
phase  of  tbe  case  In  harmony  with  declara- 
tions of  law  which  have  repeatedly  met  the 
approval  of  this  court. 

3.  C!omplalnt  of  error,  committed  by  the 
trial  court,  is  disclosed  by  the  record  upon  Its 
-action  in  overruling  the  motion  to  quash  tbe 
panel  of  Jurors.  It  will  suffice  to  say,  upon 
this  proposition,  that  learned  counsel  for  ap- 
.pellant  nowhere  Indicate  In  what  way  the 


rights  of  the  defendant  were  prejudiced  by 
reason  of  the  manner  of  selecting  and  Impan- 
eling the  Jury;  and  it  is  only  necessary  to 
add  that  the  panel  of  Jurors  should  be  drawn 
In  accordance  with  the  commands  of  the  stat- 
ute, and  the  statute  nowhere  requires  the 
court,  in  selecting  the  panel  of  Jurors,  to  make 
such  selection  In  equal  numbers  from  the  two 
political  parties.  The  qualification  of  the  Ju- 
rors to  be  selected  are  prescribed  by  the  stat- 
ute, and  the  manner  and  method  of  selecting 
such  Jurors  should  be  limited  and  confined  to 
the  requirementsr  of  such  statute  providing 
for  their  selection. 

4.  Complaint  of  etror  is  urged  at  the  action 
of  the  court  in  permitting  tbe  prosecuting  at- 
torney. In  his  opening  statement  to  the  Jury, 
to  read  the  affidavit  as  made  by  tbe  prosecut- 
ing witness  before  the  Justice  of  the  peace. 
It  Is  only  necessary  to  say  that.  In  the  pros- 
ecution in  the  trial  court,  this  affidavit  did  not 
form  the  basis  of  tbe  prosecution.  Doubtless 
the  prosecuting  attorney  read  to  the  Jury  the 
indictment  preferred  by  the  grand  Jury,  and 
If  this  affidavit  was  competent  evidence,  the 
appropriate  time  to  read  It  to  the  Jury  was 
when  it  was  introduced  in  evidence;  how- 
ever, this  complaint,  in  another  trial,  can  be 
avoided  by  tbe  prosecuting  officer  omitting 
from  his  statement  tbe  reading  of  such  af- 
fidavit 

5.  It  Is  also  insisted  that  the  court  com- 
mitted error  in  permitting  the  prosecutrix  to 
testify,  over  defendant's  objection,  to  what 
was  said  to  her  by  tbe  defendant  at  the 
spring  in  August  1905,  and  to  further  testify 
that  she  reported  such  conversation  to  defend- 
ant's wife  In  his  absence.  The  testimony  com- 
plained of  was  as  follows:  "Q.  Where  were 
you?  Tell  the  Jury  all  about  it.  A.  We  was 
down  at  the  spring  to  haul  a  barrel  of  water. 
I  had  told  bis  wife  I  bad  been  getting  lone- 
some, and  she  told  him;  so  when  we  went  tu 
haul  the  barrel  of  water,  he  asked  me  why  it 
was  I  was  getting  lonesome.  If  it  was  because 
I  couldn't  be  with  him,  and  I  said,  'No,  it 
wasn't'  That's  all  I  said,  and  all  he  said." 
The  law  is  well  settled  upon  this  proposition 
that  the  state  may  prove  improper  acts  and 
solicitations  to  sexual  Intercourse  by  the  ac- 
cused towards  the  prosecutrix  prior  to  the 
rape  charged,  in  order  to  show  his  probable 
motive.  Underbill  on  Criminal  Evidence,  I 
415.  It  has  also  been  held  competent  for  the 
state  to  prove  prior  assaults  by  the  defendant 
upon  the  prosecutrix,  for  the  purpose  of  prov- 
ing the  Intent  State  v.  Patrick,  107  Mo., 
loe.  clt  155,  17  S.  W.  666;  People  v.  O'Sulli- 
van,  104  N.  Y.  481,  10  N.  B.  880,  58  Am.  Rep. 
530.  We  are  of  the  opinion  that  this  Isolated 
conversation,  entirely  disdonnected  with  the 
assault  as  testified  to  by  the  prosecutrix,  was 
not  of  that  nature  and  character  which  would 
classify  It  as  improper  acts  or  solicitationB  to 
sexual  intercourse,  so  as  to  make  it  admissi- 
ble in  evidence.  It  should  properly  be  classi- 
fied as  an  impudent  and  uncalled  for  r«naik. 
However,  it  may  be  said,  as  is  contended  by 
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the  learned  Attorney  General,  that  If  It  was 
not  competent,  then  neither  the  conversation 
itself,  nor  the  evidence  that  the  prosecutrix 
reported  the  fact  to  the  wife  of  the  defendant, 
«onld  not  have  prejudiced  the  defendant,  and 
therefore  would  not  constitute  reversible  er- 
ror. If  there  was  nothing  more  said  nor  done 
than  18  testified  to  by  the  prosecutrix  at  the 
«prlng,  then  we  take  It  that  it  ought  not  to  be 
admitted.  It  did  not  tend  to  prove  any  mate- 
rial fact,  and  Is  simply  calculated  to  have  the 
Jury  Indulge  In  mere  suspicions  as  to  what 
was  meant. 

6.  It  Is  also  insisted  that  the  court  erred  in 
the  admission  of  the  testimony  as  given  by 
Mrs.  Carton  and  Dr.  Carter.  We  have  care- 
fully considered  the  testimony  of  these  two 
witnesses,  and  in  our  opinion  their  testimony 
was  competent  and  admissible. 

7.  It  Is  further  earnestly  insisted  that  the 
court  erred  In  admitting  In  evidence  the  con- 
versation between  the  defendant  and  prose- 
cutrix at  the  home  of  the  Justice  of  the  peace. 
It  Is  Buflaclent  to  say,  upon  this  contention, 
that  If  upon  another  trial  up<Mi  this  charge 
a  conversation  between  the  prosecutrix  and 
the  defendant  should  be  Introduced,  if  sncb 
conversation  tends  to  prove  any  of  the  mate- 
rial Issues  Involved  In  the  proceeding,  or  has 
a  tendency  to  prove  any  admission  on  the  part 
of  the  defendant,  or  In  any  way  incriminate 
blm,  then  It  would  be  competent;  but  on  the 
other  hand,  if  this  conversation  amounts  sim- 
ply to  a  wordy  controversy  between  the  prose- 
cutrix and  the  defendant,  one  asserting  his 
guilt,  and  the  otha  denying  It,  using  such 
expression  as  was  used  by  the  prosecutrix, 
"You  look  like  you  had  been  run  through  a 
threshing  machine,"  and  such  language  as 
used  by  the  defendant,  that,  "this  is  another 
of  your  fishy  stories,"  then  this  conversation 
would  have  no  tendency  to  prove  or  disprove 
any  of  the  Issues  in  this  cause,  and  is  Inadmis- 
sible and  should  be  excluded. 

8.  This  brings  us  to  the  final  contention  of 
the  appellant  that  the  testimony  disclosed  by 
the  record  is  insufi3clent  to  support  the  verdict 
of  the  Jury.  We  again  repeat  that  it  is  diffl- 
colt  to  surmise  what  the  testimony  In  the 
next  trial  of  this  case  will  be.  However,  we 
have  no  hesitation  in  saying  that  the  testi- 
mony, as  disclosed  by  the  record  in  this  cause, 
ivas  amply  sufficient  to  warrant  the  court  in 
submitting  the  question  to  the  Jury,  and  a 
conviction  predicated  upon  that  testimony, 
where  the  case  was  fully  covered  by  appro- 
priate directions  to  the  Jury,  would  not  be 
Interfered  with  by  this  court. 

We  have  herein  given  expression  to  our 
views  upon  the  propositions  Involved  in  this 
cause,  which  results  In  the  conclusion  that  the 
Judgment  of  the  trial  court  should  be  revers- 
ed, and  the  cau^  remanded,  to  the  end  that 
such  further  orders  may  be  made  concerning 
this  cause,  touching  a  new  charge,  as  the 
court  may  deem  proper.  In  accordance  with 
the  provisions  of  the  statute.  It  is  so  ordered. 
All  concur. 


GREEN  V.  TBRMINAIi  R.  ASS'N  OP 
ST.  LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Feb.   26,    1908.      Reh(?ariiig   Denied 

April  1,  1908.) 

1.  Appeal— Review— Reasons  pob  Decisioh 
Below— Motion  fob  New  Trial— Gbousds. 

Though  a  new  trial  be  improperly  Kranted 
on  the  ground  assigned,  If  there  be  other  eood 
jTOunds  appearing  in  the  record  the  order  grant- 
wg  it  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  3406-3408.] 

2.  Same— Review— Waives  of  Ebbobs— Fail- 
UBE  to  Object  ob  Except. 

Where  a  party  fails  to  object  or  except  to 
the  giving  of  instructions,  the  objections  will  be 
considered  waived  on  appeal. 

[Ed,  Note.— F«r  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §S  1309-1314.] 

3.  New  Tbial—Vebdict— Affidavits  op  Jd- 
BOBs  to  Impeach. 

A  verdict  may  not  be  impeached  by  aflSda- 
vits  of  jurors. 

'    (Eki  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  t  290.] 

4.  Same— ArriDAViTB  of  Pabtt  ard  Counsel 
TO  Impeach  Vebdict— Sufficienot  or  Af- 
fidavits. 

Affidavits  of  plaintiff  and  bis  counsel  in  a 
personal  injury  case  for  the  purpose  of  impeach- 
ing the  verdict  alleged  that  a  juror  had  told  his 
fellows  in  consultation  that  he  had  visited  the 
place  of  the  accident  during  an  adjournment  of 
the  case,  and  had  described  what  he  saw,  and 
that  afterwards  some  of  the  jurors  shifted  from 
plaintiff  to  defendant.  The  affidavits  did  not 
state  as  a  fact  that  the  juror  visited  the  locus 
after  the  adjournment  of  court,  and  after  the 
submission  of  the  case,  and  did  not  show  how 
the  information  came  to  plaintiff  or  his  counsel. 
Beld,  that  the  affidavits  were  insufficient,  since, 
if  the  information  came  from  other  than  a  ju- 
ror, that  person's  affidavit  should  have  been  pro- 
duced, and,  if  it  came  from  a  juror,  the  informa- 
tion would  have  no  more  force  than  if  it  had 
come  in  an  affidavit  from  the  juror  himself. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Trial,  S§  289-301.] 

6.  Appeal  —  Recobd  —  Neoessitt  fob  Excep- 
tion-Effect OF  Rule  of  Loweb  Codbt 
Pbesumino  Exceptions. 

A  n^Jing  of  the  trial  court  that  exceptions 
to  all  adverse  rulings  will  be  presumed  and  need 
not  be  taken  by  the  parties  will  not  be  recog- 
nized on  appeal. 

6.  Witnesses  —  Competenct  —  Pbivileoed 
Communications— Physician  and  Patient 
— Statutoby  Pbovisions. 

Rev.  St.  1899,  {  4659,  snbd.  S  (Ann.  St 
1906,  p.  2540),  providing  that  a  physician  or 
surgeon  shall  be  incompetent  to  testify  concern- 
ing information  acquired  from  a  patient  while 
attending  him  professionally,  and  necessary  to 
enable  him  to  prescribe  for  such  patient  though 
creating  a  privilege  unknoi|;n  to  the  common 
law,  is  not  to  be  strictly  construed,  but  should 
be  so  construed  as  to  further  its  purpose,  which 
is  to  invite  confidence  between  physician  and 
patient  and  to  prevent  a  breach  of  such  confi- 
dence, and  hence,  where  a  person  injured  on  a 
railroad  was  removed  to  a  hospital  with  a  crush- 
ed leg.  the  treatment  of  which  was  obvious, 
necessitating  no  information  as  to  the  circum- 
stances attending  the  accident,  testimony  of  at- 
tending surgeons  as  to  a  statement  of  the  pa- 
tient relative  to  his  position  when  injured  was 
admissible  in  an  action  by  him  against  the  rail- 
road for  the  injury  to  prove  that,  when  struck 
by  the  cars,  he  was  not  in  the  open  where  he 
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conld  be  seen,  but  that  he  was  concealed  b*- 
tween  standing  cars, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  773.] 

r.    RAILBOADS  —  INJTTBT  TO   laCENSEB— NOTTCT 
or  USEB. 

EMdence  held  not  to  show  such  a  pro- 
nounced user  of  a  portion  of  railroad  track  be- 
tween freight  platforms  as  a  passwa;  or  as  a 
privy  as  to  charge  the  railroad  company  with 
notice  of  such  a  user. 

Appeal  from  St.  Louis  Olrcnit  Court;  Dan- 
iel G.  Taylor,  Judge. 

Action  by  James  F.  Green  against  the 
Terminal  Railroad  Association  of  St.  Louis. 
There  was  a  verdict  for  defendant,  and,  from 
an  order  granting  a  new  trial,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  reinstate  the  verdict  and  Judgment 

J.  B.  McKelgban  and  Wm.  R.  Gentry,  for 
appellant.    S.  P.  Bond,  for  respondent. 

LAMM,  J.  Plaintiff  sued  for  the  loss  of 
bis  left  arm,  grounding  his  right  of  action  on 
the  alleged  negligence  of  defendant,  and  put- 
ting his  damages  at  $20,000.  The  cause  was 
tried  with  the  aid  of  a  Jury.  A  verdict  going 
for  defendant,  plaintiff  filed  bis  motion  for  a 
new  trial,  and  from  an  order  granting  one 
defendant  appeals. 

The  following  ordinance  was  in  force  In 
the  city  of  St.  Louis  at  the  times  In  hand: 
"It  shall  not  be  lawful  within  the  limits  of 
the  city  of  St  Louis  for  any  car,  cars  or 
locomotive  propelled  by  steam  power  to  ob- 
struct any  street  crossing  by  standing  thereon 
longer  than  five  minutes  and  when  moving 
the  bell  of  the  engine  shall  be  constantly 
sounded  within  said  limits  and  if  any  freight 
car,  cars  or  locomotive  propelled  by  steam  pow- 
er be  backing  within  said  limits,  a  man  shall 
be  stationed  on  top  of  the  car  at  the  end  of  the 
train  fartherest  from  the  engine,  to  give  dan- 
ger signals,  and  no  freight  train  shall  at  any 
time  be  moved  within  the  city  limits  luiless 
it  be  well  manned  with  experienced  brakemeu 
at  their  posts,  who  shall  be  so  stationed  as 
to  see  the  danger  signals  and  bear  the  signals 
from  the  engine.  The  steam  whistles  of  dan- 
ger shall  in  no  case  be  sounded  except  In  giv- 
ing the  usual  signals  for  running  trains." 
The  cause  of  action  is  predicated  of  violations 
of  certain  provisions  of  the  foregoing  ordi- 
nance, viz.:  In  regard  to  sounding  a  bell; 
(2)  in  regard  to  stationing  a  man  on  a  backing 
train  on  top  of  the  car  at  the  end  farthest 
from  the  engine;  and  (3)  In  regard  to  the 
train  being  well  manned  witli  experienced 
brakemen.  The  petition  alleges  that  on  the 
2&tli  day  of  July,  1904,  while  plaintiff  was 
"along,  upon,  and  near"  defendant's  railroad 
tracks  In  Its  yards  between  Tenth  and 
Twelfth  streets,  in  the  city  of  St  Louis,  at  a 
point  where  defendant's  tracks  are  frequented 
and  used  by  many  pedestrians  at  all  times  of 
the  day,  be  was  run  over  and  hurt  by  a 
freight  train  "being  shunted  or  backed  and 
propelled  by  a  locomotive  engine  belonging 
to  defendant";    that  an  amputation  of  his 


arm  resulted  tiom  the  Injury  so  received; 
that  such  injury  was  directly  caused  by  the 
carelessness  and  negligence  of  defendant's 
agents  and  servants  In  charge  of  said  locomo- 
tive and  train  of  cars  to  keep  a  proper  lookout 
for  persons  upon  or  near  said  tracks,  when  by 
so  doing  they  could  have  prevented  said 
freight  train  from  running  over  plaintiff. 
The  ordinance  aforsald  is  pleaded,  and  suf- 
ficient allegations  are  made  relating  to  a  neg- 
ligent omission  to  obey  it  in  the  particulars 
aforesaid,  and  it  Is  averred  that  each  and  all 
of  said  omissions  directly  contributed  to  plain- 
tiff's Injury.  The  cause  was  tried  on  an 
amended  answer,  coupling  a  general  denial 
to  an  afllrmative  plea  of  contributory  negli- 
gence, to  the  effect  that  plaintiff  went  into 
defendant's  yards  and  negligently  placed  him- 
self so  near  one  of  defendant's  tracks  that 
there  was  not  sufficient  room  for  a  train  to 
pass  over  such  track  without  striking  his  per- 
son; that  plaintiff  negllgenUy  continued  to 
occupy  such  position  and  failed  to  exerclae 
ordinary  care  to  look  and  listen  for  the  ap- 
proach of  trains  and  engines  or  to  get  out  of 
the  way  of  them.  The  reply  was  conven- 
tional. 

The  evidence  tended  to  show  as  follows: 
The  scene  of  the  accident  was  defendant's 
switching  yards  between  Tenth  and  Eleventh 
streets,  In  the  city  of  St  Louis.  There  was 
a  cluster  of  tracks  there  used  by  defendant  in 
shifting  and  switching  cars  to  be  cut  out  of 
and  made  Into  trains,  and  to  unload  and  load 
them.  This  use  was  constant  The  yards  were 
place  of  great  activity  and  danger,  and  it 
might  be  expected  that  cars  would  be  moved 
every  few  minutes.  Only  one  of  said  tracks 
concern  us,  and  that  is  a  single  track  running 
east  and  west  between  two  raised  platforms 
— ^both  used  for  freight  purposes.  These  plat- 
forms were  at  such  a  height  above  the  ground 
that  the  tops  of  them  were  even  with  the  floor 
of  freight  cars,  and  were  open  underneath. 
The  evidence  varies  somewhat  on  their  height. 
Some  of  the  witnesses  for  plaintiff  estimating 
put  It  at  from  2%  to  3^  feet  The  actual 
measurement  by  defendant's  engineer  showed 
the  height  to  be  from  4  feet  to  4  feet  4  In- 
ches. The  north  platform  ran  along  the 
rear  of  a  freighthouse,  was  used  In  con- 
nection with  It  and  (as  we  understand  it) 
this  freighthouse  fronted  on  Poplar  street. 
The  time  of  the  accident  was  between  9  and 
7  o'clock  of  the  morning  of  July  29,  1904. 
It  was  hours  after  broad  daylight — a  bright 
dry  morning.  Looking  east  from  the  east  end 
of  either  platform  on  that  morning,  the  track 
In  question  was  unobstructed  for  600  feet. 
Looking  west  the  track  was  obstructed  by 
a  string  of  freight  cars  standing  between  the 
platforms.  The  most  eastern  one  of  these 
cars  was  quite  a  distance  w«st  of  the  east 
ends  of  the  platforms;  thus  leaving  a  space 
between  them  toward  the  east  unoccupied. 
When  cars  stand  in  this  ^ace.  It  was  so  fully 
occupied  that  say  only  20  Inches  were  l(.£t 
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free  between  the  sides  of  tbe  cars  and  the 
edges  ct  the  platforms.  It  appears  that  a 
man  squatted  outside  of  either  rail  would 
have  difficulty  In  wedging  himself  between 
the  car  and  the  adjacent  platform.  The  fol- 
lowing diagram  will  aid  the  description  of 
the  locus  In  quo:    It  was  put  in  evidence, 


■hows  a  freight  car  located  on  the  track  be- 
tween the  two  platforms,  Is  drawn  to  a  scale, 
and  shows  the  distance  from  the  rail  to  the 
platform,  the  distance  of  the  body  of  a  car 
to  tbe  edge  of  the  platform,  and  the  height 
of  tbe  platform  itself. 


It  was  shown  that  a  man  could  get  under 
these  platforms  and  sit  on  his  hams,  although 
ashes  and  other  debris  were  there,  and  it 
was  not  a  wholesome  or  Inviting  spot.  A 
man  in  a  squatting  position  along  the  south- 
ern platform  close  to  the  track  could  see 
south  under  the  platform  and  across  defend- 
ant's yards.  Plaintiff  was  in  a  squatted  posi- 
tion, and,  as  tending  to  sho^  his  height  when 
in  that  position  as  comparied  to  that  of  the 
platform,  the  following  questions  asked  blu 
by  his  counsel  and  answers  made  are  In  point: 
"Q.  You  were  in  that  three  feet  space?  A. 
Xes,  sir.  Q.  Which  way  were  you  facing?  A. 
I  was  facing  south.  Q.  In  other  words,  you 
were  facing  In  under  the  platform,  were  you? 
A.  Facing  Just  as  I  am  looking  now.  The 
platform  and  this  table  in  the  exact  position 
right  here  [Illustrating].  Q.  Looking  under 
the  platform?  A.  Looking  under  the  plat- 
form ;  yes.  Q.  Was  tbe  platform  Inclosed  the 
other  side,  or  could  you  see?  A.  I  could  see, 
could  see  through.  Q.  Could  see  all  the  way 
across  the  yards  from  the  position  yon  were 
in?  A.  Tea,  sir."  Plaintiff  was  a  laborer, 
and  was  a  member  of  a  working  force  em- 
ployed by  defendant  In  East  St  Louis.  This 
force  was  carried  to  its  work  on  a  work 
train,  starting  from  somewhere  near  the  place 
of  the  accident  each  morning.  Plaintiff  had 
been  in  defendant's  employ  for  less  than  a 
month,  and  on  tbe  morning  In  question  came 
to  tbe  rendezvous  of  his  companions  at  the 
south  side  of  the  south  platform.  There 
receiving  a  call  of  nature,  he  left  his  com- 
panions seated  on  a  pile  of  ties  or  lumber, 
and  walked  east  and  then  around  the  east 
end  of  tbe  south  platform,  then  west  along  the 
north  side  of  the  south  platform  a  certain 
distance,  and,  sitting  with  his  face  to  the 
south  platform,  remained  squat  on  his  hams 
for  two,  three,  or  four  minutes  with  his 
clothes  disarranged.  West  of  him  (accord- 
ing to  his  testimony)  was  the  standing  string 
of  freight  cars  a  few  feet  away.  East  of 
him  were  600  feet  of  unobstructed  track. 
To  his  back  was  the  track  and  the  freight- 
house  platform.  He  says  he  did  not  get 
under  the  platform,  nor  was  be  concealed 
between  the  platform  and  tbe  standing  cars 
or  between  any  two  of  said  cars,  but  squat- 
ted In  the  open  between  tbe  rails  of  the 
track  or  between  the  south  rail  of  the 
track  and  tbe  south  platform.  He  seems  to 
have  anticipated  no  danger  from  the  west, 
but  did  from  the  east.  Accordingly  he  look- 
ed east  before  and  after  be  sat  down  to  as- 
j  sure  himself.  .  He  put  in  testimony  from  cer- 
I  tain  of  bis  colaborers  tending  to  corroborate 
I  his  statement  that  he  was  in  the  open  space 
east  of  the  string  of  standing  cars,  and,  while 
in  tbe  position  described,  a  train  of  care 
backed  in  from  the  east  very  slowly — slower 
than  a  man  would  walk — ^without  ringing  a 
bell,  with  no  brakeman  on  tbe  car  farthest 
from  the  engine  or  otherwise  manning  the 
train,  and  ran  him  down,  throwing  him  under 
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the  west  car  of  the  backing  train  between 
the  rails,  and  ground  off  his  left  arm  under 
a  car  wheel.  On  the  other  hand,  defendant 
Introduced  testimony  of  great  weight  and 
reasonableness  tending  to  show  that  plaintiff 
was  nowhere  in  sight;  that  he  went  in  be- 
tween the  standing  cars  and  the  platform, 
or  l>etween  two  of  the  standing  cars,  so  that 
he  could  not  be  seen,  and  there  was  caught 
by  the  badcing  train  bumping  against  the 
dead  cars.  It  was  shown  that  blood  was  found 
on  the  wheel  of  one  of  the  standing  cars, 
and  no  other  blood  was  found  on  any  other 
wheel;  that  the  switching  crew  were  walk- 
ing along  the  backing  train  in  a  situation  to 
give  proper  signals  to  each  other  and  the 
engineer,  and  could  eee  plaintiff  if  in  the 
open;  that  one  of  the  crew  walked  in  ad- 
vance of  the  train,  and  so  stationed  him- 
self that  be  could  attend  to  coupling  the  train 
to  the  standing  cars  when  the  impact  came; 
and  that  plaintiff  was  not  in  sight,  though 
the  switchman  was  within  a  few  feet  of 
where  plaintiff  puts  himself.  It  was  shown 
tliat  the  cars  did  not  couple  by  the  first  im- 
pact, and  the  standing  cars  were  thus  bumped 
west  a  ways,  and  then  for  the  first  time  plain- 
tiff was  heard  screaming  to  the  west  where 
the  standing  cars  were. 

Plaintiff  made  a  written  statement  to  de- 
fendant's claim  agent  shortly  after  the  ac- 
cident This  statement  was  identified  by  the 
claim  agent,  who  testified  it  was  made  vol- 
untarily and  understandingly,  and  signed  by 
plaintiff.  It  was  then  put  in  evidence,  de- 
scribing the  events  leading  up  to  the  injury 
and  plaintiff's  location  at  the  time  precisely 
as  indicated  by  defendant's  testimony.  Plain- 
tiff, however,  testified  that  he  knew  nothing 
about  tills  statement,  and  was  not  in  a  con- 
dition to  know  anything  about  it  at  the  time 
It  was  made  and  signed.  It  was  In  evidence 
that  a  train  of  cars  moving  at  the  rate  of 
this  train  and  on  a  track  in  the  condition 
of  this  track  could  be  stopped  in  a  very  few 
feet  Plaintiff  in  rebuttal  introduced  testi- 
mony In  contradiction  to  that  of  defendant's 
switcliing  crew  as  to  their  respective  situa- 
tions with  the  backing  train  and  their  posi- 
tions at  the  time  of  the  accident.  There 
was  scanty  evidence  that  persons  (chlefiy 
employes  of  defendant)  used  the  track  in 
question  as  a  passway  between  the  platforms. 
There  was  no  testimony  that  it  was  in  gen- 
eral use  by  the  public  as  a  passway,  and  no 
testimony  that  it  was  or  could  be  so  used 
when  occupied  by  freight  cars,  as  it  was  at 
the  time  of  plaintiff's  Injury.  The  testimony 
is  the  other  way.  Two  or  three  of  plaintiff's 
witnesses  had  used  the  track  l>etween  these 
platforms  once  or  oftener  for  the  same 
humble  purpose  plaintiff  was  using  it  when 
hurt  and  possibly  another  witness  for  plain- 
tiff had  seen  it  used  that  way  a  time  or 
two,  but  there  was  no  evidence  that  this 
portion  of  defendant's  track  was  generally 
used  as  a  privy  to  the  knowledge  of  defend- 


ant's ofiScers  and  servants  In  charge  of  Its 
tracks  and  switching  yard. 

Plaintiff  was  taken  to  St  Mary's  Hospital, 
and  there  received  surgical  attention.  At 
that  time  he  made  a  statement  to  the  attend- 
ing surgeons  to  the  effect  that:  "I  wanted  to 
have  a  passage,  and  I  went  in  between  the 
cars,  sat  down,  and  the  cars  backed  up  on 
me."  Defendant  over  the  objection  of  plain- 
tiff, was  allowed  to  prove  this  statement  by 
the  attending  surgeons.  PiaintifTs  counsel 
excepted  to  this  evidence,  and  claimed  error 
on  this  ruling  in  his  motion  for  a  new  trial, 
and  the  trial  court  was  of  opinion  that  error 
was  committed  in  that  behalf,  and  on  that 
account  set  the  verdict  aside.  Any  other 
facts  necessary  to  the  determination  of  the 
case  will  appear  in  the  opinion. 

1.  Attending  to  the  one  reason  assigne<t 
nisi  for  granting  a  new  trial,  plaintiff's  learn- 
ed counsel  invokes  the  doctrine  that,  even  if 
we  should  hold  there  was  no  error  in  admit- 
ting the  surgeon's  testimony  in  the  foregoing 
particular,  yet,  if  there  be  other  good  reasons 
appearing  on  the  record,  the  order  granting 
one  should  be  afiSrmed.  This  Is  so.  Courts 
are  organized  to  get  practical  and  Just  re- 
sults in  the  administration  of  law.  There- 
fore, if  the  right  thing  l>e  done  (though  a 
wrong  reason  be  given  for  doing  it),  the  thing 
itself  may  stand.  The  rule  is  sensible.  It 
establishes  a  working  theory  steadily  ap- 
plied by  appellate  courts.  Mockowlk  v.  Rail- 
road., 196  Mo.,  loc.  dt  668,  94  S.  W.  256 ; 
Smart  v.  Kansas  City  (not  yet  officially  re- 
ported) 105  S.  W.  709. 

(a)  Under  this  head,  counsel  argues  there 
was  error  in  giving  two  Instructions  for  de- 
fendant marked  "A"  and  "B."  Instruction 
A,  counsel  argues,  goes  outside  of  the  an- 
swer in  outlining  the  defense,  for  that  the  an- 
swer alleges  a  specific  act  of  negligence  on 
the  part  of  plaintiff,  and  the  instruction 
deals  with  an  act  of  negligence  not  pleaded 
in  the  answer.  It  is  argued,  further,  tliat 
Instruction  B  conflicts  with  plaintiff's  sec- 
ond and  third  Instructions,  whicf.  In  turn, 
correctly  declare  the  law.  If  these  criticisms 
were  admitted  sound,  nevertheless  they  could 
avail  plaintiff  nothing  on  this  appeal,  because 
the  record  does  not  show  that  plaintiff  ob- 
jected or  excepted  to  the  giving  of  any  In- 
structions for  defendant  In  the  absence  of 
such  objection  or  exception,  plaintiff  waived 
the  error,  If  any,  and  the  trial  court  would 
not  have  been  warranted  In  convicting  it- 
self of  error  In  that  regard,  nor  should  the 
order  granting  a  new  trial  stand  on  such 
ground.  However,  the  matter  need  not  pass 
off  on  a  teclinlcalit7;  for  we  have  looked 
into  the  merits  and  find  no  substance.  The 
point  Is  ruled  against  plaintiff. 

(b)  Under  this  head,  plaintiff  further  con- 
tends that  the  Jury  misbehaved  and  a  new 
trial  was  due  him  on  that  score.  It  is  at- 
tempted to  impeach  the  verdict  by  the  affida- 
vits of  Jurors.    In  Devoy  v.  Transit  Co.,  192 
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Mo.,  loc.  dt  218,  219,  91  S.  W.  140,  It  was 
said:  "Our  decisions  are  rich  witli  learning 
8hcA\ring  solid  reasons  for  the  aversion  of 
courts  to  allow  the  impeachment  of  a  ver- 
dict by  affidavits  of  Jurors  lifting  the  veil 
of  the  Jury  room,  disclosing  Its  secrets  and 
])erpetuatlng  Its  animosities.  See,  for  ex- 
ample, Pratte  v.  CoSman,  33  Mc,  loc.  dt.  77  et 
seq.,  and  a  current  of  authority  following 
that  case."  What  was  said  in  the  Devoy  Case 
disposes  of  the  affidavits  of  the  Jurors,  but 
plaintiff  filed  the  affidavit  of  himself  and  his 
counsel  in  aid  of  the  Jurors'  affidavits.  We 
have  examined  them  with  care.  The  fact 
complained  of  in  all  the  affidavits  Is  that  a 
certain  Juryman  told  bis  fellows  in  consul- 
tation that  he  had  visited  the  place  of  the 
accident  during  an  adjournment  of  the  case, 
and  described  what  he  saw  there.  It  is  stat- 
ed that  after  this  recital  some  of  the  Jury- 
men shifted  from  plaintiff  to  defendant.  The 
affidavits  of  plaintiff  and  his  counsel  do  not 
state  as  a  fact  that  the  Jurymen  In  question 
actually  visited  the  locus  after  the  adjourn- 
ment of  court  and  after  the  submission  of 
the  case.  There  Is  nothing  here  showing 
this  Juryman  did  that  thing,  or  actually  ac- 
quired information  outside  of  the  sworn  tes- 
timony. The  affidavits  tell  what  the  Jury- 
men said  to  his  fellows,  and  end  there.  How 
this  information  came  to  plaintiff  or  bis  coun- 
sel Is  not  shown.  If  It  came  from  any  other 
than  a  Juryman,  the  affidavit  of  that  person 
should  have  been  produced.  If  it  came  from 
a  Juryman,  certainly  the  Information  at  sec- 
ondhand ought  not  to  have  more  force  than 
if  it  came  from  first  hand,  to  wit,  in  an 
affidavit  from  a  Juryman  himself.  The  point 
is  ruled  against  plaintiff. 

2.  Did  the  trial  court  err  in  admitting  the 
surgeon's  evidence?  This  is  the  main  ques- 
tion in  the  case — a  bone  of  contention  most 
learnedly  picked  by  counsel.  It  arose  at  the 
trial  in  the  examination  of  one  of  the  house 
surgeons  of  St  Mary's  Hospital — Dr.  Van- 
dover.  It  seems  St.  Mary's  Hospital  was 
used  by  defendant  company  for  the  ben- 
efit of  Its  employes  needing  medical  or  surgi- 
cal aid.  It  seems  the  surgeons  of  St.  Mary's 
take  statements  from  defendant's  employes 
who  are  brought  to  the  hospital  on  facts  re- 
lating to  Injuries,  make  out  reports,  and  send 
them  to  defendant's  officers.  When  Dr.  Van- 
dover  was  on  the  stand;  he  was  asked  if 
plaintiff  had  made  this  statement:  "I  want- 
ed to  have  a  passage,  and  I  went  in  between 
the  cars,  sat  down,  and  the  cars  backed  up 
on  me."  The  question  went  to  the  vitals  of 
the  case;  for,  if  plaintiff  was  In  the  open 
(as  he  testified)  where  he  could  be  seen,  it 
might  be  that  one  rule  of  law  would  be 
applied.  If,  to  the  contrary,  he  was  (by  bis 
own  admissions)  bid  away  where  he  could 
not  be  seen,  another  rule  might  be  applied. 
Ttie  case  submitted  here  by  counsel  on  the 
theory  that  the  law  would  be  one  way  In  one 
case  and  the  other  way  in  the  other  case,  there- 


fore we  may  assume  that  to  be  so.  To  the 
question  plaintiff's  counsel  objected  general- 
^,  and  asked  the  privilege  of  cross-examining 
the  witness  before  he  answered.  It  developed 
In  such  cross-examination  that  at  the  time  of 
his  Injury  plaintiff  was  a  member  of  the  Hos- 
pital Association  of  the  Terminal  Employes, 
and  that  St  Mary's  Hospital  had  charge  of 
that  work.  PialntlCTs  counsel  then  lodged  the 
following  objection:  "That  he  [meaning  the 
surgeon]  is  incompetent  to  answer  any  ques- 
tions as  presented  there."  The  witness  was 
not  allowed  to  answer  the  question  for  the 
present  Thereupon  there  was  questioning  In 
which  Mr.  Gentry,  for  defendant  Mr.  Bond, 
for  plaintiff,  and  the  court  itself  took  a  hand. 
It  was  developed  thereby  that  plaintiff  made 
the  statement  to  Dr.  Nichols,  one  of  the 
four  surgeons  present  in  the  operating  room : 
three  of  them  being  assistants  to  the  chief 
surgeon — Dr.  McCandless.  Plaintiff  was  not 
told  In  so  many  words  that  the  surgeons  were 
acting  as  In  the  pay  of  and  for  the  Terminal 
Railroad  Association.  Presumably  plaintiff 
knew  that.  It  appeared  that  the  surgeons 
were  not  trying  at  the  time  to  learn  the  story 
of  the  case  as  to  the  injury  for  the  purpose 
of  treatment  In  response  to  a  question  di- 
rected to  that  fact.  Dr.  Vandover  replied: 
"No;  they  were  not.  The  injury  was  self- 
evident.  Treatment  was  the  same  under  any 
circumstances."  He  further  testified  that  the 
course  of  treatment  for  the  injury  had  been 
already  determined  upon  by  the  surgeons  In 
charge  of  the  case ;  that  there  could  be  only 
one  course  of  treatment  and  it  was  self-evi- 
dent ;  that  the  statement  by  the  plaintiff  did 
not  affect  the  course  of  treatment;  and  that 
it  was  not  necessary  for  the  surgeon  to  know 
the  position  of  plaintiff  when  he  was  injured 
in  order  to  act  So  much  appearing,  the  ob- 
jection made  by  plaintlfTs  counsel  to  the  tes- 
timony of  the  surgeon  was  overruled,  and  the 
witness  testified  ttiat  plaintiff  made  the  state- 
ment charged  to  him  and  hereinbefore  set 
forth.  We  do  not  see  from  the  printed  rec- 
ord that  any  exception  was  saved  by  plain- 
tiff's counsel  to  the  overruling  of  his  objec- 
tion to  that  testimony.  On  cross-examination 
witness  again  testified  the  Inquiry  made  of 
plaintiff  was  not  necessary  for  bis  treatment ; 
that  It  was  made  In  order  to  fill  out  a 
form  for  a  surgeon's  report  due  defendant 
company,  and  was  written  down.  The  wit- 
ness thought  plaintiff  signed  It.  The  same 
testimony  was  offered  by  defendant  from  Dr. 
Nichols,  another  house  surgeon  present  at 
the  time,  and  referred  to  by  Dr.  Vandover. 
To  his  testimony  It  was  objected  that  "it  was 
entirely  incompetent;  is  a  privileged  com- 
munication between  the  physician  and  the 
plaintiff."  This  objection  was  overruled,  and 
the  witness  testified  to  plaintiff's  statement. 
Again,  we  do  not  see  from  the  printed  rec- 
ord that  any  exception  was  saved  to  the  rul- 
ing of  the  court  Under  the  conditions  shown. 
Dr.  Wilson,  another  house  surgeon,  testified 
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to  the  same  ^ect.  To  an  Interrogatory  pro- 
pounded to  him  the  objection  finally  made 
by  plaintiff's  coTmsel  was  as  follows:  "We 
wish  to  object  to  the  doctor's  testimony  on 
the  Kround  that  It  Is  a  privileged  commmdca- 
tlon.  Any  communication  that  Qreen  might 
have  made  at  the  time,  any  communication 
between  the  physician  and  the  plaintiff,  is 
•  entirely  Incompetent  for  any  purpose."  This 
objection  was  overruled,  and  again  we  do  not 
see  that  any  exception  was  saved. 

The  abaence  of  exception  doubtless  came 
from  the  announcement  made  by  the  trial 
Judge  while  the  first  witness  was  on  the  stand, 
viz.:  "I  will  state  to  the  gentlemen  for  their 
convenience  that  exceptions  are  presumed  to 
be  taken  to  all  adverse  rulings ;  that  will  save 
the  trouble  of  exciting.  That  is,  In  the  trial 
of  the  case  and  in  the  examination  of  the  Jury, 
all  through  the  trial  of  the  case,  when  you 
make  an  objection  and  the  court  overrules  It, 
you  are  presumed  to  have  taken  your  excep- 
tion. If  the  court  sustains  It,  the  other  side 
is  entitled  to  an  exception."  That  ruling  is  of 
doubtful  value  in  the  trial  of  a  case,  and 
ought  to  be  of  no  force  at  all  In  an  appellate 
court.  Obviously,  when  a  case  reaches  the 
point  where  a  bill  of  exceptions  is  to  be  made, 
all  exceptions  Intended  to  be  relied  on  ediould 
be  Inserted  In  the  bill.  They  cannot  be  bid 
under  the  cloak  of  an  arbitrary  presumption 
Indulged  below,  and  be  got  at  by  Inference. 
If  this  were  plaintiff's  appeal  from  a  judg- 
ment against  him,  the  absence  of  bis  excep- 
tions would  be  fatal  to  bis  contention;  but  as 
It  is  defendant's  appeal,  and  as  the  trial  court 
presumably  acted  under  Its  own  ruling  and 
saw  the  exception  In  Its  mind's  eye,  though 
none  was  made,  and  undertook  to  correct 
what  it  believed  its  own  error,  the  question  is 
presented  in  another  form,  and  we  may  with 
propriety  consider  the  matter  on  its  merits. 
Section  4659,  Rev.  St  1899  (Ann.  St.  1906,  p. 
2539),  is  as  follows  (omitting  provisions  not 
material  here) :  "The  following  persons  shall 
be  incompetent  to  testify:  First.  ♦  ♦  ♦. 
Second.  *  •  *  Third.  *  *  •  Fourth. 
♦  •  •  Fifth.  A  physician  or  surgeon,  con- 
cerning information  which  he  may  have  ac- 
quired from  any  patient  while  attending  him 
in  a  professional  character,  and  which  infor- 
mation was  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a  physician,  or  do- 
ing any  act  for  bim  as  a  surgeon."  This 
statute  creates  a  privilege  unknown  to  the 
common  law.  23  Am.  &  Eng.  Ency.  (2d  Ed.) 
p.  83.  In  that  particular  it  stands  on  a  dif- 
ferent foot  than  a  similar  privilege  relating  to 
an  attorney  and  client.  As  shown  by  a  table 
prepared  by  Judge  Jacob  Klein  and  Inserted 
ail  a  note  to  Gartside  v.  Insurance  Co.,  76  Mo., 
loc  dt  452,  43  Am.  R^.  765,  such  statute 
was  first  enacted  in  New  York  In  1828  and 
next  in  Missouri  in  1835;  the  Missouri  stat- 
ute I>eing  substantially  a  copy  of  that  of  New 
Toilc  A  similar  statute  was  adopted  in  Mich- 
igan in  1846,  and  it  is  not  without  significance 
that  this  court  has  levied  tribute  time  and 


again  on  adjudications  of  the  bigba  courts  of 
those  two  states  in  interpreting  our  own  stat- 
ute. See,  for  example,  Oartside  t.  Insurance 
Co.,  76  Mo.,  loc.  dt  451,  48  Am.  Rep.  70B: 
Oroll  V.  Tower,  85  Mo.,  loa  dt  254  et  seq.,  66 
Am.  R^.  368;  Thompson  v.  Ish,  99  Mo.  174 
et  seq.,  12  S.  W.  610,  17  Am.  St  Rep.  662. 
Though  in  derogation  of  the  common  law, 
courts  liave  not  applied  the  rule  of  strict  con- 
Btructlon  sometimes  applied  to  statutes  of 
that  character.  To  the  contrary,  the  right 
doctrine  seems  to  be  that  the  policy  of  tlie 
statute  is  an  elevated  one.  It  was  intoided 
to  invite  confidence  between  patient  and  pliy- 
sidan  and  to  prevent  a  breach  of  such  con- 
fidence, and  should  be  so  construed  as  to  far- 
ther Its  life  and  purpose.  It  is  obvious  the 
language  of  the  statute  is  of  such  sort  tliat 
its  Interpretation  and  application  are  trouble- 
some. But,  because  the  task  Is  difficult,  shall 
It  be  made  easy  by  Ignoring  It?  Or  by  apply- 
ing the  statute  automatically  to  every  case 
and  all  information?  On  the  one  hand.  It 
might  bo  so  construed  as  to  fritter  away  the 
provisions  of  the  law.  On  the  other  hand,  it 
might  be  so  literally  construed  as  to  work 
^eat  mischief  in  the  administration  of  jus- 
tice. The  ultimate  object  of  every  judidal 
inquiry  is  to  get  at  the  truth.  Therefore  no 
rule  of  law  standing  in  the  way  of  getting  at 
the  truth  should  be  loosely  or  mechanically 
applied.  The  application  of  such  law  must 
be  with  discrimination,  so  that  It  may  have 
the  legislative  effect  intended  for  it,  and  yet 
the  investigation  of  truth  be  not  unnecessarily 
thwarted.  Evidently  the  Legislature  bad 
these  considerations  in  mind;  for  the  lan- 
guage used  In  section  4659,  supra,  plainly  re- 
stricts the  privilege  created.  The  statute  does 
not  say.  In  effect,  that  the  door  of  the  sick 
room  sliall  be  locked  once  for  alL  It  does  not 
say.  In  effect  the  mouth  of  the  pliyslclan  or 
surgeon  shall  be  closed  once  for  all.  The  wise 
general  rule  l>eing  that  the  admissions  of  a 
party  to  a  suit  made  outside  the  courtroom 
are  admissible  In  evidence  against  bIm,  the 
statute  does  not  say  that  all  such  admissions 
made  to  a  physician  or  surgeon  are  privileged. 
It  stands  precisely  the  other  way.  The  infor- 
mation under  its  ban  is  not  all  information 
acquired  from  a  patient  but  is  such  only  as 
was  "necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  phyaidan,  or  doing  any  act 
for  him  as  surgeon."  These  are  clear  words 
In  the  law,  and  under  no  canon  of  construc- 
tion should  they  be  interpreted  out  of  the  law 
by  refinement,  or  because  of  fanciful  ills.  In 
other  words,  the  danger  of  frittering  away 
this  statute  is  not  to  operate  as  a  scarecrow 
frightening  courts  from  their  duty  to  give  to 
every  word  of  it  a  due  (^oe  and  meaning,  l>e- 
ing  Eealous  and  astute  at  all  times  to  see  to 
it  that  the  statute  be  so  construed  as  not  to 
strike  down  its  obvious  purpose.  To  this  del- 
icate and  discriminating  task  conrta  iiave  ad- 
dressed themselvea  For  Instance,  in  Pierson 
V.  People,  79  N.  Y.,  loc.  dt  438,  85  Am.  Ktp. 
524,  It  was  said :   "The  purpose  was  to  enable  a 
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patient  to  make  such  disclosures  to  hla  phy- 
sician as  to  his  ailments,  under  the  seal  of 
confidence,  as  would  enable  the  physician  In- 
telligently to  prescribe  for  him,  to  Inrlte  con- 
fidence between  physician  and  patient,  and  to 
prevent  a  breach  thereof.  Edlngton  y.  Insur- 
ance Co.,  67  N.  T.  185;  Id.,  77  N.  Y.  564. 
There  has  been  considerable  dlflBculty  In  con- 
struing this  statute,  and  yet  It  has  not  been 
under  consideration  In  many  reported  cases. 
It  was  more  fully  considered  in  the  Edlngton 
Case  than  In  any  other  or  all  others.  It  may 
be  so  literally  construed  as  to  work  great  mis- 
chief, and  yet  Its  scope  may  be  so  limited  by 
the  courts  as  to  subserve  the  beneficial  ends 
designed  without  blocking  the  way  of  Justice." 
The  same  court  In  Griffiths  v.  Railway  Co., 
171  N.  y.  106,  63  N.  B.  808,  In  the  same  vol- 
ume (Green  v.  Railway  Co.,  171  N.  T.  201,  63 
N.  E.  958,  89  Am.  St.  Rep.  807),  has  laid  down 
a  doctrine  which,  as  will  presently  be  seen, 
accords  with  the  doctrine  of  this  court.  In 
the  Griffiths  Caae,  Werner,  J.,  said  this: 
"*  •  •  We  think  there  Is  enough  In  the 
record  to  Indicate  that  the  court  ruled  out  all 
evidence  of  the  witness  as  to  any  conversation 
he  bad  with  the  plaintiff  concerning  the  de- 
tails of  the  accident  and  how  It  occurred.  To 
bring  the  evidence  of  a  physician  within  the 
prohibition  of  the  Code  section  above  quoted, 
three  elements  must  coincide:  (1)  The  rela- 
tion of  physician  and  patient  must  exist.  (2) 
The  information  must  be  acquired  while  at- 
tending the  patient  (3)  The  information 
must  be  necessary  to  enable  the  physician  to 
act  In  that  capacity.  Upon  the  evidence  dis- 
closed by  the  record,  It  Is  doubtful  whether 
either  of  these  requisites  were  established  In 
the  case  at  bar."  In  the  Green  Case,  Gray, 
3.,  speaking,  said:  "It  will  be  observed  that 
the  question  called  for  no  information  which 
was  acquired  by  the  surgeon  to  enable  him 
to  act  as  such.  It  called  for  evidence  mere- 
ly of  what  preceded,  and  had  caused,  the 
accident  according  to  the  plaintiff's  knowl- 
edge. Section  834  of  the  Code  of  Civil  Pro- 
cedure, whose  privilege  had  been  extended  to 
cover  this  question,  applies,  by  its  language, 
to  cases  where  information  has  been  acquired 
by  a  physician,  or  to  a  surgeon  while  'attend- 
ing a  patient  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act  in 
that  capacity.'  We  may  readily  admit  that 
Dr.  Moorhead  acquired  the  information  which 
the  question  called  for  while  attending  the 
plaintiff  in  a  professional  capacity,  and,  still 
we  would  be  far  from  the  point  of  the  legisla- 
tive purpose  in  enacting  the  section  of  the 
Code.  That  was  that  the  information  should 
be  of  a  character  necessary  to  enable  Dr. 
Moorhead,  or  the  hospital  staff,  to  act  pro- 
fessionally upon  the  case.  As  it  was  observed 
in  Edlngton  v.  iBtna  Life  Ins.  Co.,  77  N.  Y. 
5G4:  'It  is  not  BuflSclent  to  authorize  the  ex- 
clusion that  the  physician  acquired  the  infor- 
mation while  attending  the  patient;  but  It 
must  be  the  necessary  information  mention- 
ed.'   The  object  of  the  statute,  as  we  are 
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bound  to  presume,  was  the  accompllahmeut 
of  a  Just  and  salutary  purpose,  which  was 
that  the  relations  between  physician  and 
patient  should  be  protected  against  public  dis- 
closure, so  that  the  patient  might  imbosom 
himself  freely  to  his  medical  adviser,  and 
thus  receive  the  full  benefit  of  his  profession- 
al skill.  Surely  it  could  not  have  been  in- 
tended that  any  truthful  version  of  a  nar- 
rative of  the  events  leading  to  an  accidental 
injury  should  be  excluded,  and  that  was  all 
the  question  called  for,  as  it  had  come  from 
the  sufferer's  lips,  and  when  fresh  in  his  rec- 
ollection. It  is  rather  more  consonant  with 
the  requirements  of  Justice  that  no  witness 
should  be  prevented  from  giving  such  evi- 
dence." The  New  York  court  in  those  cases 
in  one  particular  went  further  possibly  than 
this  court  has  gone  in  regard  to  the  burden 
of  proof.  It  held  that  the  burden  was  on 
plaintiff  to  show  that  the  testimony  was  priv- 
ileged and  came  within  the  provisions  of  the 
statute.  This  court  has  indicated  that  there 
was  a  presumption  the  other  way.  But,  as 
will  be  seen  presently,  we  are  in  accord 
with  the  New  York  court  in  holding  that  the 
law  must  be  applied  with  discrimination,  and 
that  all  information  given  by  the  patient  to 
the  physician  is  not  privileged,  but  that  the 
privilege  extends  only  to  Information  of  the 
character  mentioned  in  the  statute. 

The  rule  in  Michigan  Is  the  same  way.  At 
a  time  when  that  bench  held  a  Cooley  and 
a  Campbell,  the  case  of  Campau  v.  North 
came  before  it  for  decision.  Misa  North  was 
a  nurse.  She  sued  Campau  for  personal  in- 
juries. At  the  trial  the  court  excluded  cer- 
tain testimony  from  Dr.  LIchty,  her  physician. 
Plaintiff  claimed  she  was  ruptured  by  blows 
and  other  acts  of  violence  while  acting  as 
Campau'B  nurse.  He  called  Lichty,  and 
sought  to  prove  by  him  that,  while  he  was 
attending  her  in  a  professional  capacity,  she 
told  him  that  she  had  been  ruptured  before 
she  went  to  live  with  plaintiff,  and  had  not 
been  ruptured  by  him.  The  question  was 
objected  to,  and  the  trial  court  sustained  the 
objection.  It  is  not  necessary  to  set  forth  the 
Michigan  statute.  It  is  substantially  ours, 
and  we  have  so  decided  in  other  cases.  In 
disposing  of  the  point  on  api>eai  it  was  held 
that  the  exclusion  of  that  testimony  was 
error.  The  court  said:  "The  objection  and 
ruling  were  based  on  the  statute.  The  com- 
mon law  gives  no  privilege  in  such  a  case 
(citing  authorities).  The  rule  given  by  the 
statute  is  beneficial  and  based  on  elevated 
grounds  of  policy,  and  it  ought  not  to  be 
frittered  away  by  refinements.  It  is  not  to  be 
forgotten,  however,  that  parties  have  their 
rights,  and  that,  when  one  takes  tlie  stand 
as  witness  to  establish  by  his  or  her  oatii 
the  cause  of  action  alleged,  the  state  of  facts 
to  give  immunity  under  the  statute  ought  to 
appear  distinctly  before  making  any  exclu- 
sion of  proof  of  contradictory  admissions. 
So  far   as  practicable,   the  courts   ought  to 
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see  to  It  that  the  statute  is  not  used  as  a 
mere  guard  against  exposure  of  the  untruth 
of  a  party,  and  that  a  rule  lnt«ided  as  a 
shield  is  not  turned  into  a  sword.  The  objec- 
tion In  the  present  case  was  not  warranted 
by  the  facts  in  the  record.  The  offer  was  to 
show  Miss  North's  admission  that  her  rupture 
was  not  caused  by  plaintiff  in  error,  but  ex- 
isted before  she  went  to  live  with  him.  This 
was  material,  and  it  does  not  appear  in  the 
record  from  the  doctor's  testimony  or  in  any 
way  that  in  case  she  made  the  admission  as 
to  the  pre-exlstence  of  the  rupture,  and  as  to 
its  not  being  caused  by  plaintiff  in  error,  it 
was  information  'necessary  to  enable  the 
doctor  to  prescribe  for  her  as  a  physician  or 
to  do  any  act  for  her  as  a  surgeon.'  And 
.yet  this  is  one  of  the  fundamental  conditions 
for  exclusion  which  the  statute  specifies." 
That  case  has  been  followed  in  Cooley  t. 
Foltz,  86  Mich.  47,  48  N.  W.  176,  and  in 
People  V.  Cole,  118  Mich.  83,  71  N.  W.  455. 
The  same  doctrine  is  announced  in  Arkansas 
In  Interpreting  a  statute  similar  to  ours. 
Collins  V.  Mack,  31  Ark.  684.  In  that  case 
this  appears:  "Appellant  called  as  a  witness 
Dr.  Hoshua  Henly,  who  testified  that  he  was 
a  practicing  physician,  and  was  called  to 
attend  appellee  in  her  confinement  at  the  time 
she  was  delivered  of  the  child  spoken  of  In 
her  testimony.  Appellant  offered  to  prove  by 
this  witness  that  during  said  visit  and  at- 
tendance, and  about  six  hours  after  she 
was  delivered  of  her  child,  appellee  told 
witness  that  she  and  appellant  never  bad 
been  engaged,  and  that  he  had  never  prom- 
ised to  marry  her.  Upon  the  objection  of 
appellee,  the  court  excluded  this  evidence, 
but  upon  what  ground  does  not  appear  in  the 
transcript.  Not  surely  on  the  ground  that  the 
admission  was  a  confidential  communication 
to  the  witness,  necessary  to  enable  him  to 
prescrllw  for  appellee  as  a  physician,  or  to 
do  any  act  for  her  as  a  surgeon  (Gantt's  Dig. 
of  St.  {  2485),  for  her  statement  to  him  was 
not  of  that  character."  In  Kansas,  the  same 
rule  obtains  In  interpreting  a  somewhat  sim- 
ilar statute.  In  Kansas  City,  Ft.  Scott  & 
Memphis  Ry.  Co.  v.  Murray,  55  Kan.  336, 
40  Pac.  646,  in  following  the  Michigan  deci- 
sions, Johnson,  J.,  said:  "The  statute  does 
not  cover  communications  made  by  the  pa- 
tient other  than  those  that  relate  to  the 
disease  or  ailment  for  which  the  physician 
was  called  to  prescribe  or  the  surgeon  to 
treat.  The  declarations  inquired  about  In 
thia  case  did  not  relate  to  the  physical  ail- 
ment of  Murray,  but  were  with  reference  to 
the  circumstances  preceding  the  Injury.  They 
were  not  of  a  confidential  character,  and  were 
not  necessary  to  enable  the  doctor  to  pre- 
scribe or  to  perform  any  professional  duty 
for  him  as  a  surgeon.  In  Michigan  It  was 
held  proper  for  a  plaintiff's  physician  to 
testify  that,  when  called  in  professionally,  he 
was  told  by  the  plaintiff  that  she  had  sued 
the  defendant  and  would  want  him  as  a  wit- 


ness, since  said  testimony  had  no  reference 
to  plaintiff's  condition.  Cooley  t.  Folbs,  85 
Mich.  47,  48  N.  W.  176.  •  *  *  The  ex- 
clusion of  this  testimony  was  material  error, 
which  requires  a  reversal  of  the  judgment 
and  a  new  trial  in  the  case."  Cases  announc- 
ing a  somewhat  different  view  may  be  found, 
but  as  a  rule  they  take  color  from  peculiar 
statutory  provisions  under  exposition. 

Coming  to  our  own  courts,  in  Weltz  v.  Rail- 
way, 58  Mo.  App.  89,  Judge  Rombauer,  re- 
ferring to  the  distinction  we  have  been  con- 
sidering, said:  "We  concede  that,  in  order 
that  such  knowledge  should  be  protected,  the 
relation  of  patient  and  physician  must  exist, 
at  least  to  the  extent  of  impressing  the  pa- 
tient with  that  belief  [citing  cases].  The 
words  In  the  statute  'attending  him'  neces- 
sarily imply  that  limitation.  We  further 
concede  that  even  the  attending  physician  is 
not  disqualified  from  testifying  ae  to  facts 
which  he  learned  from  the  patient  touching 
the  condition  of  the  latter,  and  which  were 
In  no  way  necessary  to  enable  the  physician 
to  treat  the  patient  (Campau  v.  North,  39 
Mich.  606,  33  Am.  Rep.  433).  *  •  •"  In 
James  v.  Kansas  City,  85  Mo.  App.,  loc.  dt 
24,  Smith.  P.  J.,  used  this  language:  "An  at- 
tending physician  or  surgeon  is  not  disquali- 
fied to  testify  as  to  facts  which  he  learned 
from  bis  patient  touching  the  latter's  condition 
which  were  in  no  way  necessary  to  treat  such 
latter."  It  was  held  in  both  the  foregoing 
cases  that  the  burden  of  showing  the  disquali- 
fication rests  on  the  party  objecting  to  the  tes- 
timony, but  that  may  not  be  the  rule  deduc- 
Ible  from  our  own  decisions  when  once  the 
relation  of  physician  and  paitlent  is  establish- 
ed. See  the  Kennedy  Case,  Infra.  The  tend- 
ency of  this  court  to  give  such  construction 
to  this  statute  as  will  confine  It  within  rea- 
sonable bounds  is  Indicated  in  Thompson  t. 
Ish,  99  Mo.  160, 12  8.  W.  610,  17  Am.  St.  Rep. 
652,  where  It  was  held  that  either  the  heirs 
or  devisees  may  waive  the  privilege,  and  call 
the  attending  pliyslclan  of  the  deceased  as  a 
witness  on  the  Issue  of  testamentary  capac- 
ity. In  State  v.  Kennedy,  177  Mo.  98,  76  S. 
W.  979,  the  statute  was  under  discussion,  and 
Burgess.  J.,  for  division  2  of  this  court,  said 
(page  129  of  177  Mo.,  page  987  of  75  S.  W.): 
"We  take  It  that  the  physician  or  surgeon 
must,  as  a  general  rule,  under  the  statute, 
determine  for  himself  whether  the  Informa- 
tion acquired  by  him  from  his  patient  is  nec- 
essary for  him  to  prescribe  for  such  patient, 
and.  In  the  absence  of  some  showing  to  the 
contrary,  as  in  the  case  at  bar,  the  presump- 
tion must  be  Indulged  that  the  Information 
in  question  was  necessary  for  that  purpose; 
otherwise,  he  would  not  desire  it  To  rule 
otherwise  would  be  to  usurp  the  prerogative 
of  a  physician,  learned  In  his  profession, 
which  we  have  no  inclination  or  right  to  do. 
We,  of  course,  do  not  mean  to  say  that  we 
will  not  pass  upon  questions  which  are  ap- 
parent to  the  oidinary  observer,  and  to  one 
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not  learned  In  tbe  sciences  of  medicine  and 
surgery  whlcb  have  nothing"  whatever  to  do 
with  tbe  case  under  consideration,  and  hold 
them  not  privileged."  In  tbe  Kennedy  Case, 
Edlngton  v.  Insurance  Co.,  67  N.  T.  104,  was 
quoted  from  approvingly,  and  the  doctrine 
of  that  case  Is  referred  to  In  tbe  New  York 
cases  heretofore  cited.  In  Hamilton  v. 
Crowe,  175  Mo.  634,  75  S.  W.  389,  Gantt,  J.,  In 
discussing  tbe  admissibility  of  a  physician's 
testimony,  said,  arguendo:  "It  is  obvious  that 
this  witness  was  not  testifying  to  any  infor- 
mation which  he  acquired  as  a  physician 
from  a  patient  He  was  not  consulted  as  a 
physician,  and  tbe  information  was  not  nec- 
essary to  enable  him  to  prescribe  for  her 
as  such."  In  Holloway  v.  Kansas  City,  184 
Mo.  19,  82  S.  W.  88,  tbe  matter  In  band 
was  under  exposition.  In  that  case  it  was 
held  there  was  no  waiver  of  tbe  statutory 
privilege  because  plaintiff  bad  testified  to 
part  of  tbe  conversation  she  bad  with  her 
doctor.  As  pointed  out,  it  was  not  "informa- 
tion necessary  for  the  physician  to  enable  him 
to  prescril>e  for  such  a  patient  as  a  physician, 
or  to  do  any  act  for  him  as  a  surgeon."  To 
the  contrary,  "it  was  purely  a  conversation 
In  regard  to  plaintiff's  doctor  bill,  or  in  re- 
gard to  tbe  contemplated  lawsuit."  The 
court  then  cited  the  case  of  James  v.  Kansas 
City,  85  Mo.  App.,  supra,  to  the  effect  that 
"such  Incompetency  does  not  touch  facts 
which  are  In  no  way  necessary  for  that  pur- 
pose." Recurring  to  tbe  matter  again,  tbe 
court  said  (page  44  of  181  Mo.,  page  95  of 
82  S.  W.):  "But  we  are  not  to  be  under- 
stood by  these  observations  as  meaning  or 
intimating  that  Dr.  Van  Eman  was  not  com- 
petent to  testify  as  a  witness  to  what  plain- 
tiff said  to  bim,  if  anything,  in  regard  to 
bringing  suit  against  defendant  for  damages, 
and,  U  she  would  go  Into  it,  they  would  be 
able  to  fix  up  bis  bill  against  her.  Such 
statements  were  not  within  the  meaning  of 
tbe  statute  under  consideration." 

In  the  light  of  oar  own  decisions,  we  have 
come  to  the  conclusion  that  tbe  evidence  ad- 
mitted from  tbe  surgeons  of  St.  Mary's  was 
competent  It  was  not  admitted  to  prove  that 
plaintiff's  arm  had  been  ground  off  by  a 
wheel  as  against  an  Injury  by  a  sharp  instru- 
ment That  fact  stood  conceded  in  tbe  case. 
It  was  not  admitted  to  prove  that  plaintiff 
was  sitting  down  when  struck.  All  sides 
conceded  that  This  was  not  a  case  where 
tbe  location  or  direction  of  a  wound  such 
as  a  gunshot  wound  would  be  determined 
by  the  position  of  the  wounded  party,  and 
Iiosslbly  material  for  the  surgeon  to  know. 
It  was  admitted  to  prove  that  plaintiff  was 
not  In  tbe  open  where  he  could  be  seen,  but 
was  between  the  cars  when  tbe  backing  train 
collided  with  tbe  standing  cars — that  is.  he 
was  concealed — precisely  as  bis  statement 
made  to  the  claim  agent  showed  and  pre- 
cisely as  defendant's  other  evidence  tended 
to  show,  and  contra  to  bis  evidence  at  tbe 


trial.  A  case  might  be  Imagined  where  tbe 
method  by  which  a  man  lost  his  arm  was  an 
element  essential  to  correct  surgical  or  medi- 
cal treatment  but  no  case  can  be  Imagined 
within  the  realm  of  sense  where  surgical  or 
medical  treatment  in  any  wise  depended  upon 
whether  a  man  was  squatted  in  an  open 
place  or  squatted  in  a  concealed  place  when 
hurt.  Tbe  surgeons  testified  tbey  did  not 
need  and  did  not  acquire  the  Information 
for  surgical  purposes.  It  stood  then  nakedly 
as  an  admission  and  without  privilege  under 
the  Missouri  rule.  Hence  the  testimony  was 
admissible,  and  the  court  was  not  Justified 
In  disturbing  tbe  verdict  because  tbe  testi- 
mony was  let  In. 

3.  Conceding  plaintiff  was  a  licensee,  yet 
there  was  no  such  pronounced  user  of  de- 
fendant's track  between  the  freight  plat- 
forms (either  when  occupied  by  freight  cars 
or  when  unoccupied)  for  purposes  of  foot 
passengers  to  walk  or  to  defecate  as  brings 
tbe  case  within  tbe  doctrine  of  those  cases 
charging  defendant  with  notice  of  such  user. 
Frye  v.  Railway,  200  Mo.  377,  98  S.  W:  566, 
8  L.  R.  A.  (N.  S.)  1069.  That  element  Is  out 
of  the  case. 

We  are  of  tbe  opinion  that  the  court  erred 
In  setting  aside  tbe  verdict  and  granting  a 
new  trial.  Accordingly  tbe  cause  Is  reversed 
and  remanded,  with  directions  to  tbe  lower 
court  to  reinstate  the  verdict  and  Judgment. 

GRAVES  and  WOODSON,  JJ.,  concur. 
VALLIANT,  P.  J.,  concurs  In  the  result 


BREWINGTON  et  aL  T.  BREWINGTON 
et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April  1,  1908.) 

1.   HOUKBTKAD  —  NaTUBE    ANn    ACQUISITION — 

Natube  of  Right— "Homestbad  Rioht." 
Under  Rev.  St  1899,  {  3616  (Ann.  St  1906, 
p.  20.^).  providing  that  the  homestead  of  every 
householder  consisting  of  a  dwelling  house,  etc., 
shall  be  exempt  from  attachment  and  execution, 
and  section  3617  (Ann.  St.  1906,  p.  2038),  mak- 
ing the  excess  of  the  value  allowed  as  a  home- 
stead subject  to  execution,  the  homestead  right 
during  tbe  life  of  tbe  owners  of  the  fee  may,  by 
way  of  analogy,  be  defined  as  a  privilege,  an  ex- 
emption from  levy  and  sale  under  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §  1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3338,  3339.] 

2.  Sahe>— Rioht  of  Subvivinq  Wife  ob  Ohh.- 

DBEN— NaTUBE  of  ESTATES. 

Under  Rev.  St.  1899,  g  3620  (Ann.  St  1906, 
p.  2039),  providing  that,  on  the  death  of  the 
family  head,  his  homestead  shall  pass  to  and 
vest  m  the  widow  or  children,  or,  if  there  be 
both,  to  such  children  until  the  youngest  child 
attains  its  majority,  and  until  the  death  of  the 
widow,  and  tbe  diildren  shall  have  the  joint 
right  of  occupaticHi  with  the  widow  until  tbey 
become  of  age,  and  the  widow  shall  have  the 
right  to  occupy  the  homestead  during  her  life 
or  widowhoodj  the  widow  and  children  have  not 
merely  a  privilege  or  exemption,  but  the  widow 
has  a  life  estate,  determinable  on  her  marriage, 
which  vests  on  the  husband's  death;    and  ute 
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children  have  an  estate  for  years  therein,  deter- 
minable on  their  majority,  both  with  the  inci- 
dents of  the  respective  estates. 

5.  Same— Rkvaluatioh. 

While  the  family  head  takes  the  homestead 
subject  to  fluctuations  in  value  during  his  life- 
time, and  his  creditors  may  request  a  new  ap- 
praisement if  it  increases  in  value,  and  he  may 
claim  a  revaluation  if  it  depreciates,  the  home- 
stead, as  held  by  the  wife  and  children,  after  his 
death,  may  not  be  revalued,  in  the  absence  of 
fraud  or  a  statute  permitting  such  revaluation, 
since  they  take  a  vested  estate  under  the  statute, 
and  not  a  mere  privilege  or  exemption  like  the 
husband. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  |  293.] 

4.  Saue. 

The  general  rule,  in  other  states,  is  that  the 
homestead  cannot  be  revalued  and  a  new  home- 
stead set  off,  even  to  the  execution  debtor  in  his 
lifetime,  in  the  absence  of  a  plain  statutory  pro- 
vision permitting  it. 
5..  Life  Estates— Nature — Vesttinci — Effect, 

When  an  estate  is  vested  for  life  or  years, 
it  is  fixed  for  the  prescribed  term,  and  its  owner 
is  seised  for  that  term. 

6.  Homestead— Rights  of  Wife  and  Sur- 
viving Children- Proceedings  fob  At- 
loxment — Natube  of  Proceedings. 

A  proceeding  under  the  statute,  to  have  a 
homestead  estate  allotted  and  set  aside  to  the 
widow  and  minor  children,  is  in  the  nature  of  a 
proceeding  in  rem,  and  binds  the  whole  world, 
and  affects  permanently  the  status  of  the  estate. 
[EJd.  Note. — Fop  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  H  302,  303.] 

7.  Sams  —  OonsrBuonoN  of  Homestead 
Laws. 

Homestead  laws  are  not  in  derogation  of  the 
common  law,  and  should  not  be  strictly  con- 
strued. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  i  7.] 

8.  Same— Rights  of  Wife  and  Surviving 
Children- Revaluation  and  Partition— 
MiNOBiTT  OF  Children. 

Gen.  St  1865,  p.  450,  c.  Ill,  I  5  (Rev.  St. 
1899,  i  3620;  Ann.  St  1906,  p.  2039),  provid- 
ing that,  on  the  death  of  the  householder,  his 
homestead  shall  pass  to  and  vest  in  the  widow 
or  children,  or,  if  there  be  both,  to  such  widow 
and  children,  and  continue  for  their  benefit  until 
the  majority  of  the  youngest  child,  and  until  the 
widow's  death.  Oen.  St.  1865.  p.  451,  c.  Ill, 
{  10  (Rev.  St  1899,  {  3625 ;  Ann.  St  1906,  p. 
2046),  pcovides  that  whenever  the  homestead 
shall  exceed  the  value  allowed  for  a  homestead, 
and  a  severance  would  greatly  depreciate  the 
value  of  the  residue,  or  greatly  inconvenience 
either  the  parties  interested  in  the  residue,  or 
in  the  homestead,  the  homestead  may  be  order- 
ed transferred  to  such  other  parties,  and  the 
value  of  the  homestead  interest  paid  to  the  own- 
ers thereof,  or,  at  the  option  of  the  owner,  the 
court  msiy  order  the  other  party  to  transfer  the 
residue  to  him,  on  his  paying  compensation,  or, 
if  the  case  require  it,  the  court  may  order  the 
whole  premises  sold,  and  the  proceeds  divided 
between  the  partiea.  Held,  that  section  3625 
had  no  applicatioo  to  the  estate  of  the  widow 
and  children  after  the  homeatpad  had  been  val- 
ued and  set  oat  to  them,  and  the  estate,  granted 
them  under  section  3620,  was  not  subject  to  a 
revaluation  or  to  partition  during  the  minority 
of  any  »f  the  diildren. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homestead,  §  253.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Robt  A.  Anthony,  Judge. 

Action  by  Thomas  W.  Brewington  and 
others  against  James  Brewington  and  others. 


to  partition  and  sell  certain  lands.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

E.  D.  Anthony,  for  appellants.  J.  H.  Cbit- 
wood,  H.  Clay  Marsh,  and  D.  M.  Tesreau,  for 
respondents. 

LAMM,  J.  W.  P.  Brewington  died  intes- 
tate, seised  of  certain  real  estate  in  Madi- 
son county.  Mo.,  leaving  a  widow  and  two 
sets  of  heirs,  some  of  them  children  by  an 
earlier  and  some  by  a  later  marriage — some 
adults,  others  minors.  The  lands  of  decedent 
were  in  three  separate  and  detached  tracts, 
designated  in  the  record  as  "farm  No.  1," 
"farm  No.  2,"  and  "farm  No.  3,"  and  here 
(for  convenience)  caHed  A,  B,  and  C,  respec- 
tively. In  the  latter  part  of  1895,  on  due 
proceedings  in  the  probate  court  of  Madi- 
son county,  there  was  valued,  severed,  and 
set  out,  to  the  said  widow  and  minor  chil- 
dren, a  homestead,  carved  out  of  B  and  C, 
leaving  remnants  of  both  B  &  C  In  the  corpus 
of  the  general  estate.  The  widow  died.  Sul)- 
sequently,  in  1903,  the  adult  heirs  of  W.  P. 
Brewington  brought  suit  against  the  minor 
heirs,  seeking  a  partition  and  sale  of  tracts 
A,  B,  and  C,  Including  the  homestead.  As 
presently  seen,  the  court  refused  to  partition 
the  homestead  of  160  acres.  Thereat  plain- 
tiffs appeal. 

Referring  to  said  remnants,  partition  was 
also  refused,  as  presently  seen,  because  all 
parties  agreed  that  such  remnants  (taken  as 
detached  from  the  homestead)  were  valueless 
for  the  purposes  of  partition,  and  ought  not 
to  be  partitioned  at  this  time,  unless  the 
homestead  was  also  partitioned.  For  our 
purposes  It  will  do  to  say  that,  among  other 
allegations,  the  petition  pleads  the  bomesteatl 
proceedings  In  the  probate  court,  with  a  de- 
scription of  the  lands  Included  therein,  con- 
tinuing as  follows:  "Plaintiffs  further  state 
that  the  dwelling  house,  outbuildings,  and 
the  land  in  connection  therewith,  as  above 
set  out  to  the  widow  and  minor  children  of 
W.  P.  Brewington,  deceased,  exceed  the  sum 
of  $1,500  in  value,  as  mentioned  In  section 
3616  of  the  Revised  Statutes  of  1899  of  Mis- 
souri (Ann.  St.  1906,  p.  2034),  and  a  sever- 
ance of  such  homestead  for  the  minor  chil- 
dren, the  widow  being  dead,  would  greatly 
depreciate  the  value  of  the  residue  of  the 
premises,  from  which  said  homestead  is  set 
ofT,  and  be  of  great  inconvenience  to  the  pflr- 
ties  interested  in  the  homestead  and  the  re- 
sidue of  said  premises,  and  rend^  the  re- 
sidue of  said  premises.  It  partitioned  and 
sold  without  the  homestead,  valueless."  In 
substance,  so  far  as  material,  defendants  an- 
swered, denying  the  right  to  partition  the 
homestead  until  the  minor  defendants  an  at- 
tained their  majority.  These  answers  im- 
pliedly admit  an  increase  in  the  value  of  the 
homestead  since  It  was  severed  and  set  out. 
but  allege  it  contained  only  160  acres,  and 
did  not  exceed  $1,500  in  value  at  that  time. 
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In  tbe  judgment  nisi  the  homestead  proceed- 
ings are  set  forth  with  a  description  of  the 
homestead  in  metes  and  bounds.  A  parti- 
tion of  tract  A  is  then  adjudged,  and  it  is 
ordered  sold.  As  to  the  homestead  and  the 
remnants  of  B  and  C,  the  judgment  runs  as 
follows:  "The  court  further  finds  and  de- 
crees that  the  foregoing  described  homestead, 
BO  set  out  to  the  widow  and  minor  children. 
Is  not  subject  to  partition  in  this  action;  and 
the  court  fiu-ther  finds  that  the  remaining 
portion  of  farms  Nos.  2  and  3,  not  embraced 
In  the  aforesaid  described  homestead,  cannot 
be  divided  in  kind  or  sold,  without  great 
prejudice  to  tbe  interests  of  the  heirs  of 
said  W.  P.  Brewington,  and  it  is  conceded 
and  admitted  by  the  plaintlfts  and  defend- 
ants that  a  sale  or  division  of  said  remaining 
portion  of  farms  Nos.  2  and  3  would  be  det- 
rimental and  prejudicial  to  the  interests  of 
said  heirs,  and  recommend  that  said  parti- 
tion be  not  made." 

At  tbe  trial  evidence  went  In  from  plain- 
tiffs tending  to  show  that  W.  P.  Brewington 
died  seised  of  tracts  A,  B,  and  C;  that  each 
was  a  farm  separate  and  apart  from  the 
other;  that  the  homestead  was  carved  from 
tracts  B  and  C,  leaving  out  a  parcel  of  each; 
that  the  severance  of  these  parcels  from 
the  homestead  would  greatly  depreciate  them, 
and  be  of  such  inconvenience  to  tbe  parties 
In  Interest  as  to  render  them  valueless.  Plain- 
tiffs also  introduced  evidence  tending  to  show 
that  the  homestead  cannot  be  occupied  In 
severalty,  without  great  inconvenience  to  the 
parties  interested  in  such  homestead  and  in 
such  residue;  that  the  homestead  when  set 
off  was  worth  $2,000,  and  is  now  worth  $3,- 
000;  that  the  minor  defendants  are  two  boys, 
aged,  respectively,  20  and  19  years,  and  two 
girls,  aged,  respectively,  17  and  15;  and  that 
neither  tract  A,  B,  nor  C  was  susceptible  of 
division  In  kind  equitably.  The  bill  of  excep- 
tions shows  further,  as  follows:  "The  de- 
fendants, to  sustain  the  issues  on  their  part, 
offered  evidence  tending  to  show  that  the 
homestead,  as  set  off,  was  worth  but  $1,500 
at  the  time,  and  is  now  worth  about  $2,500, 
also  the  ages  of  minors  as  stated,  and  other 
evidence  as  to  ownership  and  interest,  was 
the  same  as  plaintiffs',  and  that  the  home- 
stead could  not  iie  set  out,  and  the  remainder 
of  the  farm  sold,  without  great  prejudice  to 
all  parties  in  Interest." 

It  Is  asserted  in  respondents'  brief,  and 
sot  denied  in  appellants',  that  the  judgment 
of  partition,  as  to  tract  A,  has  been  fully 
executed;  1.  e.,  the  land  has  been  sold,  a 
deed  made,  and  the  proceeds  divided,  as  di- 
rected by  the  court  in  Its  findings.  No  com- 
plaint here  is  made  of  tbe  refusal  to  partition 
the  remnants  of  tracts  B  and  C.  Contra,  the 
case  proceeds  on  appeal,  on  the  assumption 
that  the  heirs  are  In  accord  in  not  wanting 
these  remnants  partitioned  until  such  time  as 
tbe  homestead  be  also  partitioned.  Indeed, 
as  pointed  out,  so  much  of  the  judgment  as 
refused  partition  of  these  remnants  was  en- 


tered by  consent,  provided  the  refusal  to  par- 
tition the  homestead  Itself  was  right. 

It  appears,  then,  that  the  sole  question  pre- 
sented here  is  the  right  to  partition  a  home- 
stead, once  severed  and  set  out,  by  proper 
proceedings,  in  a  court  of  competent  jurisdic- 
tion, to  a  widow  and  minor  children,  on  the 
death  of  the  widow,  but  before  tbe  minors 
attain  their  majority.  On  the  foregoing  rec- 
ord, can  the  judgment  stand?  We  think  so, 
because: 

1.  Tbe  nature  of  a  homestead  right,  during 
tbe  life  of  the  head  of  a  family  owning  the 
fee  has  been  troublesome  to  define  with  pre- 
cision, and  appellate  courts  in  Missouri,  re!c- 
ognizlng  It  as  an  anxious  matter,  have  been 
chary  and  cautious  in  undertaking  to  define 
it  Hence,  what  has  been  said  In  that  way 
may  lack  a  tone  of  certainty  and  finality. 
The  logic  of  the  latest  utterance  may  be  said 
to  be  that  the  homestead  Interest  (whatever 
it  Is)  in  a  live  debtor  is  not  such  an  estate, 
as,  when  put  In  jeopardy  by  the  levy  of  an 
execution,  the  title  to  real  estate  is  Involved. 
It  has,  accordingly,  been  held  than  an  appeal 
here  does  not  lie  (1.  e..  that  this  court  has  no 
jurisdiction  in  an  appeal)  from  an  order  sus- 
taining or  overruling  a  motion  to  quash  tbe 
levy  of  an  execution  upon  a  homestead,  be- 
cause of  its  being  exempt.  Snodgrass  v.  Cop- 
pie,  203  Mo.  480,  101  S.  W.  1090.  I  take  it 
the  homestead  right,  during  the  lifetime  of 
the  owner  of  tbe  fee,  may,  by  way  of  analogy, 
at  least' be  defined  as  a  privilege,  an  exemp- 
tion from  levy,  and  sale  under  execution. 
That  right  arises  under  the  peculiar  wording 
of  sections  3616  and  3617,  Rev.  St  1899  (Ann. 
St.  1900,  pp.  2034,  2038);  but,  when  we  come 
to  section  3620  In  the  homestead  act  (Ann. 
St  1906,  p.  2039)  the  lawmaker  used  lan- 
guage importing  quite  another  thing,  and 
courts  have  uniformly  put  a  different  con- 
struction on  the  character  and  quality  of 
a  homestead  estate  descending  to  the  wid- 
ow and  minor  children  on  the  death  of  the 
owner.  Attending  to  section  3620,  it  enacts 
that,  if  the  housekeeper  or  head  of  a  family 
die,  leaving  a  widow  or  any  minor  children, 
his  homestead  "shall  pass  to  and  vest  in  such 
widow  or  children,  or  if  there  be  both,  to 
such  widow  and  children,  and  shall  continue 
for  their  beneflt,  *  *  •  until  the  young- 
est child  shall  attain  its  legal  majority,  and 
until  the  death  of  such  widow:  that  is  to 
say,  the  children  shall  have  the  joint  right 
of  occupation  with  the  widow  until  they  shall 
arrive  respectively  at  their  majority,  and  the 
widow  shall  have  tbe  right  to  occupy  such 
homestead  during  her  life  or  widowhood,  and 
upon  her  death  or  remarriage  it  shall  pass 
to  the  heirs  of  the  husband;  and  the  probate 
court  having  jurisdiction  of  the  estate  of  the 
deceased  housekeeper,  or  head  of  a  family, 
shall  when  necessary,  appoint  thiee  commLs- 
Bioners  to  set  out  such  homestead  to  the  per- 
son or  persons  entitled  thereto."  In  constru- 
ing that  section  It  has  been  uniformly  and 
consistently   held  that  the  homestead  right 
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therein,  directed  to  pass  and  vest,  Is  not  a 
mere  privilege  or  exemption.  To  the  con- 
trary, the  language  employed  clearly  imports 
something  more  than  a  privilege  or  exemp- 
tion. Apt  words  are  used  Importing  an  es- 
tate, viz.,  that  a  life  estate  (determinable,  as 
the  statute  now  stands,  on  the  remarriage  of 
the  widow)  vests,  eo  Instantl,  by  virtue  of 
that  section,  on  the  death  of  the  head  of  a 
family,  in  his  widow;  and  an  estate  for  years 
(determinable  as  to  each  minor  when  be 
reached  his  legal  majority)  vests  In  his  minor 
children.  Elstroth  v.  Young,  83  Mo.  App., 
loc  cit  258;  Hufscbmldt  v.  Gross,  112  Mo., 
Itfc.  clt.  650  et  seq.,  20  S.  W.  679;  Wilson  v. 
Johnson,  160  Mo.,  loc.  clt  515,  61  S.  W.  189 ; 
West  V.  McMullen,  112  Mo.,  loc.  clt  411,  20 
S.  W.  628,  and  cases  cited.  So  much  must  be 
held  settled  law. 

In  further  developing  the  Idea  In  mind  we 
may  profitably  attend  to  Macke  v.  Byrd,  131 
Mo.  682,  33  S.  W.  448,  52  Am.  St  Rep.  649. 
That  case  holds  that  In  Missouri  a  homestead, 
during  the  life  of  the  bead  of  the  family,  may 
be  moved  about.  It  was  said  It  could  not  be 
fastened  to  one  spot  by  a  judgment  lien, 
which  would  be  the  consequence  of  permitting 
It  to  be  sold  on  execution,  subject  to  the 
homestead  right  A  homestead  had  been  ap- 
praised and  set  out  under  prior  executions  in 
favor  of  one  Houck,  and  thereafter  It  was 
sought  to  subject  the  homestead  to  a  sale 
under  Macke's  execution.  In  such  condition 
of  things  this  court  held  that  the  homestead, 
fixed  and  defined  by  the  appraisers,  the  sher- 
iff, and  the  court  under  the  Houck  execution, 
held  good  "until  some  creditor  should,  by 
proper  steps,  attack  the  former  allotment  of 
the  homestead  as  to  quantity  or  value."  It 
was  pointed  out  that  this  might  be  done  under 
certain  sections  of  the  statute;  but  until  that 
course  was  talcen  by  some  one,  the  debtor  was 
entitled  to  the  full  enjoyment  of  all  bis 
rights  In  and  to  the  homestead  property,  In- 
dudhig  the  power  of  disposal,  of  which  he 
had  taken  advantage.  But  before  concluding 
the  case,  pains  were  taken  to  hint  at  the  dis- 
tinction between  the  homestead  right  in  a 
live  execution  debtor  and  the  homestead  estate 
vesting  in  a  widow  and  minor  children  at  the 
housekeeper's  death.  To  that  end,  Barclay, 
J.,  speaking  to  the  point  said:  "The  Missou- 
ri law  on  this  subject  Is.  unfortunately,  not 
a  model  of  clearness  of  purpose  in  some  of 
its  features,  though  its  general  design  Is 
plain  enough.  It  prescribes  rules  of  couduct, 
some  of  which  are  applicable  to  the  home- 
stead owner  and  to  his  obligations  and  rights, 
during  his  lifetime,  and  others  of  which  gov- 
ern the  rights  of  his  widow  and  children,  in 
or  to  the  homestead,  after  his  death.  It  Is 
scarcely  necessary  to  say  (though  we  do  so 
out  of  abundant  caution)  that  our  comments 
are  Intended  to  apply  only  to  a  case  Involving 
the  interests  and  rights  of  the  homesteader, 
his  vendees,  and  his  judgment  creditors,  but 
not  of  his  widow  or  children  after  his  death. 
The  case  in  band  does  not  involve  an  Inquiry 


Into  the  nature  of  the  estate  of  the  widow  or 
children  of  the  homesteader,  and  our  rulings 
should  be  understood  as  applying  strictly  to 
the  facts  now  in  judgment"  The  Madce 
Case,  then,  but  sharply  points  the  distinction, 
heretofore  discussed,  between  a  homestead 
right  In  a  live  execution  debtor  and  a  home- 
stead estate  cast  by  his  death  on  his  widow 
and  Infant  heirs. 

To  sum  up,  on  this  branch  of  the  case  our 
conclusion  Is  that,  as  near  as  language  can 
Interpret  Uie  Intention  in  the  legislative 
mind.  It  was  to  provide  the  shelter  of  a  privi- 
lege or  right  of  exemption  in  the  housekeeper 
from  execution  levy  and  sale  of  his  home- 
stead right — this  during  his  life.  Our  con- 
clusion is  further  that  if  he  dies,  section 
3620  of  the  homestead  act  is  operative  to 
create,  pass  to,  and  vest  in  his  widow  and 
minor  children  an  estate  for  life  and  years 
respectively,  and  this  (necessarily)  with  the 
Incidents  of  such  estate. 

2.  Assuming  the  conclusion  reached  in 
paragraph  1  to  be  sonnd  law,  then,  as  point- 
ed out  in  the  Macke  Case,  supra,  the  inci- 
dents of  the  homestead  right,  during  the  life 
of  the  housekeeper  or  head  of  a  family,  and 
the  incidents  of  the  life  estate  and  estate 
for  years,  vested  In  the  widow  and  minor 
children  on  his  death,  might  naturally  be  ex- 
pected to  differ  in  essential  features.  Ac- 
cordingly, in  Beckner  v.  Rule,  91  Mo.  62. 
3  8.  W.  490,  if  was  held  that  during  the  Hfo 
of  a  debtor,  he  takes  and  holds  hts  home- 
stead subject  to  fluctuations  In  value.  That 
Is,  when  it  has  been  once  appraised  and  set 
out  to  him  on  levy  of  an  execution,  if  it  aft- 
erwards grow  in  value,  the  excess  may  be 
subjected  by  a  new  appraisement  to  execu- 
tion levy  and  sale.  On  the  other  hand.  If  it 
depreciate  in  value,  he  may  add  to  it  and 
claim  a  revaluation  himself.  Obviously,  the 
holding  in  the  Beckner  Case  was  not  direct- 
ed to  the  character  of  estate  vested  In  a 
widow  and  minor  children  on  the  death  of 
the  head  of  a  family.  It,  on  principle,  would 
not  apply  to  a  homestead  so  vested  on  the 
death  of  its  owner.  As  long  as  the  home- 
stead was  a  mere  Immunity,  a  privilege  or 
right  of  exemption  from  seizure  and  sale  un- 
der execution,  It  might  well  be  allowed  elas- 
ticity— the  quality  of  shrinking  or  swelling 
with  the  efflux  of  time,  to  be  adjusted  as  oc- 
casion demanded — although  the  Missouri  doc- 
trine on  that  score  has  been  questioned,  and 
not  followed  elsewhere,  by  some  courts  of 
last  resort.  Gowdy  v.  Johnson,  104  Ky.  648, 
47  S.  W.  624,  44  L.  R.  A.  400;  Gully  v.  Cole, 
96  N.  C.  447,  1  S.  B.  520;  Hardy  v.  Lane, 
6  Lea  (Tenn.)  379;  McCasklll  v.  McKinnon. 
125  N.  C.  179,  34  S.  E.  273.  The  general 
rule  seems  to  be  that  a  revaluation  and  a 
new  setting  off  of  a  homestead,  even  to  the 
execution  debtor  in  his  lifetime,  will  not  be 
allowed,  in  the  absence  of  a  plain  statuto- 
ry provision  to  that  effect  16  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  607.  The  cases  cit- 
ed from  Kentucky,  Tennessee,  and  North  Car- 
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olina  reco^lze  there  might  be  a  revaluation 
of  a  homestead  right,  claimed  by  an  ezeca- 
tlon  debtor,  where  the  original  valuation 
was  the  result  of  a  fraud,  or  where  some 
extraordinary  incidents  had  Intervened,  loud- 
ly appealing  to  equitable  doctrines.  The 
Missouri  doctrine,  announced  in  the  Beckner 
Case,  may  be  referred  somewhat  to  statu- 
tory provisions  presently  to  be  considered, 
and  which,  as  presently  seen,  relate  not  so 
much  to  an  Interest  in  lands  arising  to  th<> 
dignity  of  an  estate  vested  in  a  widow  and 
minor  children,  but  chiefly  to  the  mere  right 
or  privilege  of  exemption  from  execution 
levy  and  sale.  There  Is  a  case  In  California 
(In  the  Matter  of  the  Estate  of  Matthew  De- 
laney,  37  Cal.  176),  taking  color  from  pecu- 
liar statutory  provisions  under  exposition, 
and  singular  to  that  state,  which  holds  that, 
after  the  death  of  the  housekeeper,  the  home- 
stead estate  is  subject  to  revaluation,  as  of 
course;  but  that  case,  because  of  peculiar 
statutory  provisions  expounded,  is  not  in- 
structive on  the  question  made  in  the  case 
at  bar. 

Certainly  it  could  not  with  propriety  be 
held  that  a  vested  life  estate,  or  a  vested  es- 
tate for  years,  was  ordinarily  held  subject 
to  the  incidents  of  shrinking  or  swelling 
from  time  to  time,  as  the  case  might  be. 
When  an  estate  is  vested  for  life  or  years 
it  is  fixed  for  the  prescribed  term.  Its  own- 
ers are  seised  for  that  term.  Black's  L.  Diet 
tit  "Vest."  Now,  a  proceeding  In  a  court  of 
competent  Jurisdiction,  under  the  statute,  to 
have  a  homestead  estate  appraised  and  set 
out  to  a  widow  and  minor  children,  is  in 
the  nature  of  a  proceeding  in  rem.  It  binds 
the  whole  world,  and  affects  permanently 
the  status  of  the  estate.  It  could  not  be  de- 
nied that,  if  such  estate  could  be  recarved 
and  sliced  up  from  year  to  year  as  it  in- 
creased in  value,  then,  by  the  same  token. 
It  could  be  enlarged  from  year  to  year  by 
adding  to  it  other  parcels  of  the  general  es- 
tate in  case  its  value  decreases.  Kenley  v. 
Bryan,  110  111.  652.  Such  a  condition  of 
thljigs  would  breed  uncertainty,  instability, 
and  consequent  confusion.  •  In  the  nature  of 
things  It  could  not  but  Injuriously  affect 
those  very  persons  the  law  holds  In  tender 
regard,  because  of  their  inability  to  protpct 
themselves,  to  wit,  the  widow  and  the  father- 
less; and  therefore  It  seems  sensible  to  con- 
elude,  as  we  do  conclude,  that,  in  the  absence 
of  fraud  in  the  proceeding  (as  here),  or  In 
the  absence  of  a  plain  statutory  provision  al- 
lowing a  revaluation,  questions  of  value  and 
extent  of  land  are  settled,  once  for  all,  wheu 
their  homestead  Is  regularly  set  out  and  ad' 
judged. 

This  conclusion  Is  fortified  by  the  proposi- 
tion that  homestead  laws  are  not  in  deroga- 
tion of  the  common  law,  and  are  therefore 
not  to  be  strictly  construed.  In  Blandy  v. 
Asher,  72  Mo.,  loc.  dt.  28,  the  doctrine  of 
Thompson  on  Homesteads,  f{  1-4,  In  that 
behalf   was   approved.     "Homestead   laws," 


says  Sherwood,  J.,  in  the  Blandy  Case,  "be- 
ing of  a  liberal  and  beneficent  nature,  being 
designed  to  prevent  pauperism  and  vagran- 
cy, and  their  consequent  temptation  to  crime, 
should  not  be  dwarfed  and  their  evident  pur- 
pose thwarted  by  a  narrow  and  Illiberal  con- 
struction." In  this  connection,  Hazelrlgg, 
J.,  in  Gowdy  v.  Johnson,  supra,  well  said,  ar- 
guendo: "The  bad  effect  on  the  homesteader 
of  rendering  his  habitation  unstable,  and  In- 
creasing his  anxiety  for  the  continued  shel- 
ter of  bis  family.  Is  not  to  be  overlooked. 
While  it  is  said  that  the  state,  by  such  stat- 
utes, is  conferring  merely  a  favor  or  priv- 
ilege on  the  debtor,  it  Is  to  be  remembered 
that  the  state  gets  value  received.  It  comes 
to  be  supported  in  time  by  a  citizenship, 
interested  in  the  state  and  tied  to  her  soil, 
of  independent  home  owners,  and  not  of 
transient  and  uncertain  tenants.  It  was 
aptly  said  by  Mr.  Benton,  In  the  Senate  of 
the  United  States,  that  'tenantry  Is  unfavor- 
able to  freedom.  It  lays  the  foundation  for 
separate  orders  in  society,  annihilates  the 
love  of  country,  and  weakens  the  spirit  of 
independence.  The  tenant  has,  in  fact,  no 
country,  no  hearth,  no  domestic  altar,  no 
household  god.  The  freeholder,  on  the  con- 
trary, is  the  natural  supporter  of  a  free 
government;  and  it  should  be  the  policy  of 
republics  to  multiply  their  freeholders,  as 
it  is  the  policy  of  monarchies  to  multiply 
their  tenants.'  As  already  stated,  we  have 
heretofore  decided,  in  effect,  that  once  a 
homesteader,  always  a  homesteader.  And 
-we  think  [It]  Is  equally  clear,  within  cer- 
tain limitations  as  to  occupancy  and  possible 
exceptions,  to  be  noticed,  once  a  homestead, 
always  a  homestead."  The  foregohig  foren- 
sic eloquence  Is  replete  with  wisdom  and 
patriotism.  No  good  reason  can  be  seen  why 
it  does  not  point  a  public  policy  to  be  sub- 
served by  courts  in  the  administration  of  Jus- 
tice. In  the  Kentucky  case  it  was  applied 
to  the  mere  homestead  Interest  of  an  execu- 
tion debtor.  Possibly,  it  could  not  be  so  ap- 
plied in  Missouri;  but  that  is  no  reason  why 
it  does  not  closely  fit  and  apply  to  the  es- 
tate for  years  and  for  life,  vestfed  by  our 
statutes  in  his  minor  children  and  widow, 
when  the  guiding  and  steadying  band  of  the 
bead  of  the  family  is  paralyzed  by  death. 

3.  Are  there  any  statutory  provisions  which 
command  the  revaluation  and  readmeas- 
urement  of  a  homestead,  and  permit  its  par- 
tition when  once  set  out?  The  learned  coun- 
sel for  appellant  puts  his  finger  on  section 
•  3625,  Rev.  St.  1809  (Ann.  St  1906,  p.  2046), 
and  argues  that  we  should  construe  that 
section  to  mean  that  a  homestead,  once  set 
out  to  the  widow  and  minor  children,  in  a 
court  of  competent  Jurisdiction,  should  be 
revalued;  and,  If  found  to  be  Increased  In 
value,  then  it  should  be  partitioned,  if  it  can- 
not be  occupied  In  severalty  without  great 
inconvenience  to  the  parties  interested  in 
such  homestead  or  in  such  residue.    There 
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being  testimony  In  tlie  case  tbat  the  home- 
stead, presumably  by  the  natural  rise  In  the 
value  of  land,  has  become  worth  between 
$2,500  and  |3,000,  and  there  being  evidence 
that  the  remnants  of  tracts  B  and  C  are  of 
little  or  no  value  separate  from  the  home- 
stead, it  is  argued  that  the  couditions  refer- 
red to  in  that  section  exist,  ergo,  the  home- 
stead should  be  reduced,  commuted  into  cash, 
and  partition  go  for  the  whole  of  tracts  B 
and  C,  Including  the  homestead  Itself.  But 
we  cannot  allow  the  argument  of  counsel  as 
sound,  because  section  3625  has  been  brought 
down  as  a  live  law  from  the  first  homestead 
act  It  reads  now  as  It  did  when  It  was  sec- 
tion 10,  c.  8,  p.  451,  Gen.  St  1865.  It  refers 
now  to  section  3616,  the  first  section  of  the 
present  homestead  act,  as  it  referred  then  to 
section  1,  the  first  section  of  the  original 
homestead  act.  Under  section  5  of  the  origi- 
nal act  (now,  as  amended,  section  3620,  and 
hereinbefore  under  ezpogitlon)  the  widow  and 
minor  children  were  vested  with  an  estate. 
The  original  act  having  been  borrowed  from 
Vermont,  it  was  held  in  Skouten  v.  Wood,  57 
Mo.  3S0,  that  we  borrowed  the  law,  together 
with  the  construction  theretofore  put  upon  it 
by  the  Vermont  courts;  and  therefore  the 
widow  took  an  absolute  title  in  fee,  subject 
to  the  interest  of  the  children  until  they 
attain  their  majority,  as  held  by  said  Ver- 
mont courts.  If,  now,  section  10  of  the  old 
act  be  construed  In  connection  with  section 
5,  which  gave  the  widow  title  in  fee,  we 
would,  under  counsel's  theory,  have  the  ab- 
surd result  of  a  title  In  fee,  once  vested  In 
the  widow  by  a  valuation  and  admeasure- 
ment of  the  homestead,  divested  out  of  her 
by  piecemeal  as  the  land  grew  in  value — ^a 
theory  that  would  destroy  or  Impair  her  right 
of  alienation.  Such  an  irrational  result  never 
could  have  been  In  the  contemplation  of  the 
Legislature — stability,  fixity,  and  alienability 
being  of  the  essence  of  estates  In  fee.  To  the 
contrary,  section  10  of  the  old  act,  now  sec- 
tion 3025,  Rev.  St.  1899,  contemplates  one  of 
two  things,  viz.,  either  a  condition  of  things 
pertaining  to  the  homestead  right  of  an  exe- 
cution debtor,  or  to  a  homestead  right  of  a 
widow  and  minor  children  which,  because 
of  given  conditions,  cannot  be  valued,  sever- 
ed, and  set  out  to  them.  It  cannot  be  said 
to  relate  to  the  estate  of  the  widow  and 
minor  children  after  the  homestead  has  once 
been  valued,  severed,  and  set  out  to  them. 
If,  as  between  the  debtor  and  creditor  the 
homestead  cannot  be  severed  without  great 
prejudice  to  all  concerned,  or,  If  the  home-' 
stead  estate  of  the  widow  and  minor  children 
cannot  be  severed  and  set  out  without  much 
Inconvenience  and  loss,  that  statute  may  have 
some  bearing  and  be  called  Into  play.  It  re- 
sults that  section  3625  does  not  give  the 
remedy  sought  by  plaintiffs  In  this  case. 

Counsel  argue  that  Beckner  v.  McLlnn,  107 
Mo.  277,  17  8.  W.  819.  is  authority  for  his 
position,  but  that  case  is  not  on  all  fours 


with  this.  That  case  passed  off  on  three  prop- 
ositions :  First,  one  relating  to  the  suflSdency 
of  an  order  of  publication ;  next,  one  relating 
to  the  general  doctrine  of  res  adjudlcata ; 
and,  next,  one  relating  to  the  right  of  the 
heirs  to  partition  the  estate  when  the  home- 
stead Is  part  of  an  estate  held  In  common. 
Tbat  a  homestead  may  be  set  out  by  a  par- 
tition proceeding  no  one  questions;  but  in 
this  case  the  homestead  has  been  set  out, 
and  the  question  Is  whether,  having  been  set 
out.  It  may  be  partitioned  among  the  heirs 
prior  to  the  youngest  attaining  Its  majority? 
That  a  homestead,  as  such,  Is  not  subject  to 
partition  results  from  the  Inherent  character 
of  the  estate  and  the  purposes  It  subserves 
under  the  policy  of  our  laws.  Rhorer  v. 
Brockhage,  86  Mo.  544 ;  Simpson  v.  Scrogglns, 
182  Mo.,  loc.  clt.  571,  574.  81  S.  W.  1129; 
Quail  V.  Lomas,  200  Mo.,  loc.  cit.  687,  98  S. 
W.  617.  The  homestead,  having  been  once 
duly  valued  and  admeasured  by  proceedings 
in  ■  a  court  of  competent  jurisdiction.  Is  not 
subject  to  a  new  adjustment  under  the  plead- 
ings and  proof  In  the  case  at  bar,  nor  Is  It 
subject  to  partition  during  the  minority  o( 
any  of  W.  P.  Brewlngton's  children. 

Therefore  the  Judgment  must  be  afflrmecL 
It  Is  so  ordered.    All  concur. 


STATE  ex  rel.  THOMPSON,  (3ollector,  t. 

PAYNE. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

April  1,  1908.) 

MuMciFAi,  CoBPOBATiONs— Bonds  fob  Pub- 
lic IMPBOVEMENTS— SiNKIRO  E^JND— TAXA- 
TION. 

Const  art  10,  (  11  (Ann.  St  1906,  p.  283), 
provides  that  the  rate  of  taxation  for  city  pur- 
poses, in  cities  of  the  fourth  class,  sliall  not  ex- 
ceed 50  cents  on  $100.  Under  section  12  (Ann. 
St  1906,  p.  287),  as  construed  by  the  Supreme 
Court,  a  city  may  incur  indebteihiess,  in  excess 
of  the  limitation  in  section  11,  to  erect  water 
and  electric  light  works,  etc.,  when  such  indebt- 
edness is  authorized  by  two-thirds  of  its  legal 
voters,  and  does  not  with  ezistinK  indebted- 
ness, exceed  10  per  cent  of  the  total  taxable 
property  in  the  city,  provided  that,  before  in- 
curring such  indebtedness,  the  city  shall  provide 
for  an  annual  tax  sufficient  to  pay  the  interest 
thereon,  and  to  constitute  a  smking  fund  for 
payment  of  the  principal  within  20  years.  Rev. 
St.  1899,  S  5968  (Ann.  St.  1906,  p.  3015),  pro- 
vides that  the  board  of  aldermen  may  borrow 
money  and  Issue  bonds  for  the  payment  thereof, 
within  the  constitutional  limits,  to  erect  water 
and  electric  light  works,  etc.,  "without  increas- 
ing the  annual  rate  of  taxation,"  but  that  such 
bonds  shall  not  be  issued  until  two-thirds  of  the 
legal  voters  of  the  city  have  assented  thereto,  in 
accordance  with  Rev.  St.  1809,  c.  91,  art.  13. 
In  due  compliance  with  section  5968  a  city  is- 
sued its  bonds,  to  an  amount  within  the  consti- 
tutional limits,  to  erect  waterworks  and  supply 
the  city  with  water.  Held,  that  a  levy  of  a  tax 
of  30  cents  on  $100,  to  create  a  sinking  fund 
and  pay  interest  on  the  bonds  issued,  in  addition 
to  a  levy  of  50  cents  on  $100  for  general  city 
purposes,  was  not  in  contravention  of  section 

Appeal  from  Circuit  Ciourt,  St  I<ouiB  Coun- 
ty;   John  W.  McElhlnney,  Judge. 
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Suit  by  the  state,  on  the  relation  of  A.  B. 
M.  Thompson,  collector  of  revenue  of  the 
city  of  Webster  Grovee,  against  O.  E.  Payne.  ■ 
From  a  Judgment  for  plalntUt,  defendant  ap- 
peals.    Affirmed. 

R.  H.  Stevens,  for  appellant  Thos.  K. 
Skinker,  E.  W.  Mills,  and  S.  D.  Hodgdon, 
for  respondent. 

VALLIANT,  P.  J.  This  is  a  suit  to  collect 
a  tax  imp98ed  by  a  city  ordinance.  Webster 
Groves  is  a  city  of  the  fourth  class.  The  re- 
lator Is  the  collector  of  the  city's  revenue. 
Defaidant  is  a  resident  of  the  city,  owning 
property  there  subject  to  taxation.  Under 
section  11,  article  10,  of  our  state  Constitu- 
tion (Ann.  St  1906,  p.  283)  the  rate  of  taxa- 
tion, for  city  purposes,  In  cities  of  the  fourth 
class,  is  limited,  so  as  not  to  exceed  50  cents 
on  $100  valuation  of  property.  Under  sec- 
tion 12,  art  10  (Ann.  St  1906,  p.  287),  how- 
ever, as  construed  by  this  court  in  Lamar 
W.  &  E.  L.  C!o.  V.  City  of  Lamar.  128  Mo. 
188,  26  S.  W.  1025,  31  S.  W.  756,  32  L.  R.  A. 
157.  and  decisions  following  that,  a  city  may 
incur  indebtedness,  in  excess  of  the  limitation 
prescribed  in  section  11,  when  it  is  for  the 
purpose  of  erecting,  maintaining,  and  operat- 
ing waterworks,  electric  light  works,  etc.,  and 
when  it  is  authorized  by  two-thirds  of  the 
legal  voters  of  the  city,  and  when  it  does 
not,  with  the  already  existing  indebtedness, 
exceed  6  per  cent,  (by  amendment  it  is  now 
10  per  cent)  of  the  total  taxable  property  In 
the  city.  Section  12,  authorizing  the  incur- 
ring of  such  indebtedness,  requires  that  the 
city,  "before  or  at  the  time  of  doing  so,  pro- 
vide for  the  collection  of  an  annual  tax  sutti- 
cient  to  pay  the  interest  on  such  indebtedness 
as  it  fails  due  and  also  to  constitute  a  sink- 
ing fund  for  payment  of  the  principal  there- 
of, within  twenty  years  from  the  time  of 
contracting  the  same." 

Section  5968,  Rev.  St  1899  (Ann.  St  1906, 
p.  3015),  is:  "The  board  of  aldermen  stiall 
have  the  power  to  borrow  money  and  issue 
bonds  for  the  payment  thereof,  within  the 
limits  prescribed  by  the  Constitution,  for  the 
purpose  of  erecting  waterworks,  electric  light 
works,  a  city  hall,  and  other  public  buildings 
and  improvements,  and  for  furnishing  the 
same,  without  increasing  the  annual  rate  of 
taxation.  But  such  bonds  shall  not  be  issued 
until  two-thirds  of  the  legal  voters  of  such 
city  have  assented  thereto  In  accordance  with 
article  13,  chapter  91,  Revised  Statutes  1899." 
Under  that  section  of  the  statute,  and  in  due 
compliance  with  Its  terms,  the  city  had  issued 
Its  bonds  to  the  amount  of  $50,<XX>,  which  was 
within  the  constitutional  limit  for  the  pur- 
pose of  erecting  waterworks  and  supplying 
the  city  with  water,  and  those  bonds  were 


outstanding  when  the  ordinance  Imposing  the 
tax  now  in  question  was  adopted.  By  that 
ordinance  a  tax  of  50  cents  on  the  $100  valu- 
ation of  taxable  property  was  imposed  for 
general  city  revenue,  and  30  cents  to  create 
a  sinking  fund  and  to  pay  Interest  on  the 
water  bonds.  The  defendant  In  this  case  ten- 
dered the  50  cents  tax,  but  refused  to  pay  the 
additional  assessment  of  30  cents,  and  there- 
upon the  collector  of  revenue  brought  this 
suit  The  trial  court  rendered  Judgment  for 
the  plaintur,  and  the  defendant  appealed. 
The  appeal  was  taken  to  the  St  Louis  Court 
of  Appeals,  and  by  that  court  transferred  to 
this  court,  on  the  ground  that  a  decision  of 
the  case  would  require  an  interpretation  of 
the  sections  of  the  Constitution  above  men- 
tioned. 

The  contention  of  the  defendant  is  that 
section  5968,  R.  S.  1899,  confers  on  the  city 
power  to  incur  the  indebtedness  for  the  pur- 
poses therein  named,  on  the  condition  that 
It  be  done  "without  increasing  the  annual 
rate  of  taxation,"  quoting  those  words  from 
the  statute  itself,  and  that  therefore,  the 
city  had  no  authority  to  go  beyond  the  limit 
of  50  cents  on  the  $100  valuation,  and  any 
provision  to  t>e  made  for  paying  interest  on 
the  bonds  and  providing  a  sinking  fund  for 
the  discharge  of  the  principal  within  20  years 
must  be  made  out  of  that  60  cents  assess- 
ment That  Is  the  point  on  which  the  de- 
fendant rests  his  case,  and  it  is  the  only 
point  presented  for  our  consideration.  Since 
the  appeal  in  this  case  was  taken  the  same 
question  that  It  now  presents  for  our  deci- 
sion has  been  decided  by  this  court  in  the 
case  of  Evans  v.  McFarland,  186  Mo.  703,  85 
S.  W.  873.  That  case  was  argued  more  than 
once  before  the  court,  and  it  received  our 
careful  consideration.  In  that  case  the  city 
of  West  Plains,  a  city  of  the  fourth  class, 
bad,  for  the  same  purpose  the  tax  in  the  case 
at  bar  has  been  assessed.  Imposed  a  tax  of 
25  cents  on  the  $100  valuation,  in  addition 
to  the  50  cents  tax  for  general  city  revenue, 
and  the  contention  there  was,  as  it  here  is, 
that  the  words  of  the  statute  "without  in- 
creasing the  annual  rate  of  taxation"  made 
unlawful  any  assessment  beyond  the  60  cents 
on  the  $100.  The  subject  was  considered  in 
an  elaborate  and  careful  opinion  by  Lamm,  J., 
speaking  for  the  court,  and  the  conclusion 
reached  that  the  additional  assessment  of  25 
cents,  to  pay  interest  on  the  bonds  and  pro- 
vide a  sinking  f  and  for  their  retirement,  was 
a  lawful  exercise  of  the  taxing  power  of  the 
city  government  We  can  add  nothing  to 
what  was  said  in  that  opinion. 

For  the  reasons  given  in  the  opinion  In 
that  case,  the  JHidgment  of  the  trial  court  In 
this  case  is  affirmed.    All  concur. 
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MBJISSNBR  V.  STANDARD  RT.  EQUIP- 
MENT GO. 
(Supreme  Coart   of   Missouri,   Division  No.  1. 
April  1,   1908.) 

1.  Appeal— Scopc  and  Contents  of  Recobd 
—Pleadings  and  Pbocbedinqb  Relating 
Teebeto. 

A  demurrer  and  the  judgment  of  the  court 
thereon  belong  to  the  record  proper,  and  are  re- 
viewable without  any  bill  of  exceptions,  and  an 
exception  to  the  judgment  of  the  court  either 
sustaining  or  overruling  a  demurrer  is  out  of 
place  either  in  the  record  proper  or  bill  of 
exceptions. 

[Ed.  Note. — ^For  cases  in  point,  see  Ont.  Dig 
vol.  3,  Appeal  and  Error,  {  2346.] 

2.  Patents  —  Contracts— Royalties— Effect 
op  Failuke  of  Considebation. 

Defendant  contracted  with  plaintiff  to  de- 
fray the  expenses  of  obtaining  a  patent  for 
plaintiff's  improvement  on  pneumatic  hammers 
and  pay  plaintiff  a  royalty  of  10  per  cent,  of 
the  gross  selling  price  of  all  the  hammers  em- 
bodying plaintiff's  invention,  for  which  plaintiff 
granted  defendant  the  exclusive  right  to  make 
and  sell  the  invention  and  all  improvements 
thereon.  Defendant  paid  the  expenses  of  ob- 
taining the  patent,  and  made  every  reasonable 
effort  to  utilize  the  invention,  and  gave  plaintiff 
every  facility  and  encouragement  to  render  the 
invention  practically  useful,  but  the  hammers, 
though  skillfully  made  under  plalntilf's  personal 
supervision,  were  unmarketable  and  incapable  of 
use  because  defective  in  principle.  The  inven- 
tion was  never  ImprovM  so  as  to  render  it  op- 
erative, and  neither  the  invention  nor  any  tool 
made  under  it  or  any  improvement  of  it  was 
ever  used  or  sold  by  defendant  because  incapable 
of  practical  use.  Held,  that  plaintiff  could  not 
recover  royalties  of  defendant,  there  being  no 
sales  upon  which  to  estimate  such  royalties,  and 
it  was  immaterial  that  defendant  sold  pneumatic 
hammers  not  made  according  to  plaintiff's  in- 
vention or  his  improvements  thereon. 

3.  Same— Faildbb  op  Considebation- Ques- 
tion of  Fact. 

In  a  suit  upon  such  contract  for  royalties, 
whether  pneumatic  hammers  sold  by  defendant 
were  made  in  pursuance  to  plaintiff's  invention 
and  his  improvements  thereon  would  be  a  ques- 
tion of  fact. 

4.  Same— Actions— JtJBisDicTioN. 

In  a  suit  on  a  contract  whereby  defendant 
in  return  for  the  exclusive  right  to  make  and 
sell  plaintiff's  patented  improvement  on  pneu- 
matic hammers,  agreed  to  pay  plaintiff  a  royalty 
of  10  per  cent,  of  the  gross  selling  price  of  all 
hammers  embodying  the  improvement,  a  plea 
that  after  making  the  contract  defendant  work- 
ed diligently  and  at  great  expense  and  under 
plaintiff's  supervision  to  make  use  of  the  inven- 
tion, but  that  it  proved  useless  and  impractica- 
ble, and  that  defendant  never  used  or  sold  any 
hammers  embodying  the  invention,  did  not  as- 
sail the  validity  of  the  patent  so  as  to  take  the 
case  out  of  the  jurisdiction  of  the  state  court. 

5.  Same— Royalties— Actions. 

When  a  defendant  is  sued  for  a  royalty,  he 
has  the  right  to  prove,  if  he  can,  that  the  thing 
he  made  and  put  on  the  market  did  not  con- 
tain the  device  protected  by  the  patent,  and  for 
that  purpose  he  is  entitled  to  show  the  particu- 
lar point  covered  by  the  patent. 

6.  Same— CoNTBACTS— Actions— Defenses. 

In  a  suit  on  a  contract,  whereby  defendant 
for  the  exclusive  right  to  make  and  sell  plain- 
tiCTs  patented  improvement  on  pneumatic  ham- 
mers agreed  to  pay  plaintiff  a  royalty  of  10 
per  cent,  of  the  gross  selling  price  of  all  ham- 
mers embodying  the  improvement,  if  it  appears 
that  defendant  made  and  sold  hammers  con- 
taining in  their  mechanism  plaintiff's  invention  it 


would  be  no  defense  to  say  that  the  invention 
was  impracticable  and  of  no  value,  the  fact  that 
the  hammers  were  made  and  sold  under  the  li- 
cense of  the  patentee  estopping  defendant  from 
saying  that  the  invention  was  of  no  value. 

7.  Same. 

Defendant  contracted  with  plaintiff  to  pay 
the  expenses  of  obtaining  a  patent  for  plaintiff's 
improvement  on  pneumatic  hammers,  and  to  pay 
plaintiff  a  royalty  on  the  selling  price  of  all 
hammers  embodying  plaintiff's  invention,  in  con- 
sideration for  which  plaintiff  granted  defendant 
the  exclusive  right  to  use  the  invention  and  all 
improvements  he  should  make  thereon.  Defend- 
ant paid  the  expenses  of  obtaining'  the  letters 
patent,  and  afterwards  employed  plaintiff  to 
invent  improvements  on  pneumatic  hammers. 
Plaintiff  while  so  emplo.ved,  and  aided  by  the 
suggestions  of  defendant's  officers,  and  at  de- 
fendant's expense,  invented  other  distinct  im- 
provements in  pneumatic  hammers,  for  which 
letters  patent  were  issued  in  his  name,  of  which 
defendant  understood  it  was  to  have  the  benefit. 
Plaintiff  knew  that  defendant  so  understood,  and 
encouraged  the  latter  in  that  belief.  Held,  that 
plaintiff  could  not  recover  royalties  for  hammers 
sold  embodying  only  such  other  improvements, 
the  written  contract  embracing  only  the  original 
invention  and  improvements  thereon,  and  hav- 
ing no  reference  to  other  and  distinct  improve- 
ments. 

8.  Same — Pebsons  Entitled  to  Patent. 

Such  distinct  improvements  made  while  in 
the  employ  of  defendant  and  at  defendant's  ex- 
pense were  the  property  of  defendant 
■  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Patents,  {  125.1 

9.  Same  —  CoNSTBtrcnoN— Subject- Matter  — 
Manupactubebs. 

Under  the  circumstances,  the  contract  of 
employment  being  subsequent  to  the  written 
contract  would  entitle  defendant  to  the  benefit 
of  the  later  and  distinct  improvements,  even  if 
It  varied  from  the  written  contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Patents,  8  125.1 

10.  Same  —  Aonon— Defenses— Misconduct 
OF  Plaintipp. 

Where  defendant  under  the  written  con- 
tract was  to  give  plaintiff  quarterly  statements 
of  the  sale  of  the  improved  hammers,  and  plain- 
tiff, though  defendant  refused  to  give  him  such 
statements,  continued  in  defendant's  employ,  re- 
ceiving a  salary  and  making  experiments  at  de- 
fendant's expense,  and  during  such  time  became 
possessed  in  confidence  of  the  secrets  of  defend- 
ant's business,  and  entered  into  negotiations 
with  defendant's  business  rival  to  whom  he  be- 
trayed such  secrets,  and  afterwards  sold  the 
patents  in  question,  and  subsequently  instigated 
a  suit  by  the  rival  against  defendant  for  in- 
fringement of  such  patents,  he  should  not  be 
allowed  to  come  into  court  claiming  royalties 
from  defendant,  even  though  the  written  con- 
tract embraced  all  subsequent  improvements  on 
pneumatic  hammers,  whether  connected  with 
the  original  invention  or  not. 

11.  Appeal— Objections  in  Loweb  Coubt— 
Motion  for  New  Tbial. 

It  is  sufllcient  to  have  the  appellate  court 
review  the  trial  court's  action  in  overruling  ex- 
ceptions to  a  referee's  report  that  appellant  in 
his  motion  for  new  trial  pointed  out  in  detail  the 
reasons  why  the  court  should  have  sustained  the 
exceptions  to  the  report. 

[Ed.  Note.— For  ca.ses  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  ESrror,  {  1731.] 

12.  CONTBACTS  —  CONSTBUCnOH   —  CONSTBUC- 

TiON  BY  Pasties. 

The  construction  pqt  on  a  contract  by  the 
parties  thereto  In  the  course  of  Its  performance, 
as  evidenced  by  their  actions,  is  an  aid  to  the 
court  in  determining  the  meaning  of  the  con- 
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tract  if  It  is  expressed  in  ambii;uous  language, 
but  such  construction  is  not  conclusive. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  753.1 

13.  Same. 

Such  rule  does  not  apply  however,  where 
the  meaniuK  of  the  terms  is  clear,  in  which  case 
the  fact  that  the  parties  themselves  by  their 
snlmequent  conduct  or  otherwise  have  placed  an 
erroneous  construction  upon  the  contract  will 
not  prevent  the  court  from  giving  it  its  true 
conatraction. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {  753.1 

14.  Sams. 

The  contract  between  the  parties  was  not 
ambi^ous,  and  there  was  no  necessity  for  re- 
sorting^  to  the  acts  of  the  parties  under  it  to 
ascertain  its  meaning,  plaintiff  grantinit  defend- 
ant the  right  to  use  his  invention  and  any  im- 
provement and  modification  thereof,  not  the  use 
of  plaintiff's  future  inventions  of  separate  and 
distinct  improvements. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  g  753.] 

15.  EviDEKCB— Admissions— Pleadings. 
Plaintiff  sued  for  royalties  under  such  con- 
tract,, and  defendant  contended  that  the  ham- 
mers sold  by  it  embodied,  not  the  invention  re- 
ferred to  in  the  contract  or  any  improvements  or 
modifications  thereof,  but  subsequent  inventions 
of  distinct  improvements,  made  by  plaintiff 
while  employed  and  paid  by  defendant  for  that 
purpose,  and  at  the  sole  expense  of  defendant, 
which  improvements  therefore  belonged  to  de- 
fendant. In  a  suit  in  a  federal  court  by  another 
company  against  defendant  for  infringement  of 
patents,  defendant  filed  a  verified  answer  plead- 
ing the  contract  involved  herein  as  a  defense, 
and  that  nnder  such  contract  it  had  the  right  to 
make  the  implements  sold  by  it.  Held,  that 
such  answer  was  admissible  in  evidence  to  show 
that  defendant  then  thought  that  the  product  of 
its  factory  was  covered  by  the  contract,  and 
that  it  was  proper  for  the  referee  to  consider 
such  answer,  but  that  such  answer  was  not  con- 
clusive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {§  713-715.1 

16.  Equitt— Pleading— Pleas— Nature    and 
OmcE. 

A  plea  in  equity  is  different  from  an  answer 
in  eqnity  and  from  an  answer  under  our  code 
pleading,  being  not  directly  responsive  to  the 
bill  of  complaint  ini  equity  or  to  the  petition 
under  the  Code,  nor  is  it  the  same  as  a  demur- 
rer, bnt  it  is  more  in  the  nature  of  a  demurrer 
than  of  an  answer,  for  as  a  demurrer  admits  the 
facts  well  pleaded,  bnt  only  for  the  purposes  of 
the  demnrrer,  and  as  the  demurrer,  if  overruled, 
cannot  be  read  in  evidence,  so  also  the  plea  in 
equity  is  not  effective  as  an  admission  in  courts 
adhering  to  the  chancery  procedure. 

17.  Evidence— Admissions— Conclusiveness 
-Partial  Payment. 

A  man  may  make  a  part  payment  on  a  de- 
mand which  he  at  the  time  thinks  he  is  obligated 
to  pay.  but  the  payment  will  not  preclude  bim 
from  afterward  disputing  the  demand,  if  on  fur- 
ther information  or  advice  as  to  his  legal  rights 
he  thinks  he  is  not  so  obligated. 
1&  Same— JuDiciAj,  Admissions. 

In  a  suit  for  royalties  under  a  contract 
whereby  defendant,  for  the  exclusive  right  to 
make  plaintiff's  patented  invention  on  pneumatic 
faammers  or  any  improvements  thereon,  agreed  to 
pay  plaintiff  a  royalty  on  the  gross  selling  price 
of  all  hammers  embodying  the  invention  or  its 
improvements,  defendant  contended  that  the 
hammers  sold  by  it  embodied  not  the  invention 
referred  to  in  the  contract  or  any  improvements 
thereof,  but  plaintiffs  subsequent  inventions  of 
di.stinct  improvements  on  pneumatic  hammers, 
made  by  plaintiff  while  employed  and  paid  by 


defendant  for  that  purpose,  and  at  the  sole  ex- 
pense of  defendant,  whiui  improvements  therefore 
belonged  to  defendant.  In  a  suit  in  a  federal 
court  between  the  present  parties  for  the  same 
royalties  now  sued  for,  defendant  filed  a  plea  in 
abatement  averring  that  it  made  a  payment  to 
plaintiff  on  account  of  the  royalty,  reducing  the 
amount  in  dispute  below  the  federal  court's  ju- 
risdiction. Held,  that  such  answer  and  such 
plea  were  not  conclusive  as  an  admission  of  de- 
fendant's liability,  even  if  admissible  at  all. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  U  713-T15.] 

19.  Patents— Contract*— Actions — Aduissi- 

BiLiTT  OP  Evidence. 

In  such  suit,  evidence  was  offered  by  de- 
fendant to  prove  "the  state  of  the  art."  at  the 
time  the  letters  patent  were  issued.  Held  that, 
while  evidence  of  that  condition  might  have  l>een 
competent  if  it  served  to  explain  anything  in 
the  applications  or  letters  patent  that  was  oth- 
erwise obscure,  it  was  not  coini>etent  to  impeach 
the  validity  of  the  patents. 

[Ed.  Note.— For  canes  in  point,  see  Cent  Dig. 
vol.  38,  Patents,  i  343.] 

Appeal  from  St  Louis  Circuit  Court;  Matt 
O.  Reynolds,  Judge. 

Suit  by  Edward  C.  Melssner  against  the 
Standard  Railway  Equipment  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Carr  &  Carr,  for  appellant  Adolph  B. 
Metbudy  and  Kebr  &  Tlttman,  for  respondent 

VALLIANT,  P.  J.  Letters  patent  No.  626,- 
497,  were  issued  to  plaintiff  from  the  United 
States  Patent  0£9ce  on  his  application  there- 
fore filed  December  7,  1898.  The  patent  pur- 
ports to  cover  an  "Improvement  in  pneumatic 
bammers."  On  the  date  of  the  filing  of  tbe 
application  plaintiff  made  a  contract  with 
defendant  granting  to  it  an  ezclusive  license 
to  manufacture  and  use  tbe  Implement  set 
forth  in  the  application  and  "any  future  im- 
provements or  modifications  thereof,"  for  roy- 
alty of  10  per  cent  of  the  gross  selling  price 
of  all  the  Implements  sold  under  tbe  agree- 
ment This  Is  a  suit  calling  for  an  account  of 
the  sales  and  praying  judgment  for  the  roy- 
alties. Tbe  petition  states  that  after  the  is- 
suance to  him  of  the  letters  patent  No.  626,- 
497,  letters  patent  No.  637,810  were  issued  to 
him  "for  a  further  Improvement  of  said  in- 
Tention,"  and  afterwards  he  made  still  an- 
other Improvement  on  pneumatic  hammers  for 
which  he  filed  an  application  for  letters  pat- 
ent on  November  12,  1900;  that  defendant 
under  the  contract  above  mentioned  manu- 
factured and  sold  pneumatic  hammers  em- 
bodying in  their  construction  the  aforesaid 
invention  or  inventions  of  the  plaintiff,  the 
gross  selling  price  of  which  was  more  than 
$25,000,  but  had  rendered  plaintiff  no  account 
thereof,  and  had  paid  him  therefor  only  $150 
at  one  time  and  $250  at  another  time,  and 
plaintiff  having  made  demand  therefor  and 
been  refused  availed  himself  of  a  clause  In 
the  contract  which  authorized  him  to  ter- 
minate tbe  license,  and  did  so  on  April  7, 
1901. 

Defendant  by  its  answer  set  up  several  de- 
fenses:   First,  a  general  denial.    Second,  a 
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fallnre  of  consideration.  Third,  a  mutual 
abandonment  of  the  contract  In  January  1809. 
Fourth,  after  the  alleged  termination  of  the 
license  plaintiff  sold  his  patents  to  a  rival 
concern  without  reimbursing  defendant  for 
the  outlays  It  had  made  in  aid  of  piaintitTs 
experiments.  Fifth,  plaintiff  does  not  come 
Into  court  with  clean  bands,  having  sold  his 
patents  to  a  rival  of  defendant  and  conspired 
to  harass  and  Injure  defendant  Sixth,  a 
counterclaim.  Plaintiff  demurred  to  the  sec- 
ond, fourth,  and  fifth  defenses  and  the  de- 
murrer was  sustained.  The  substance  of 
those  defenses  will  be  more  specifically  stat- 
ed hereinafter  when  we  come  to  consider  the 
demurrer.  The  cause  was  referred  to  a  ref- 
eree to  try  the  issues.  The  second,  fourth, 
and  fifth  defenses  having  been  eliminated  by 
the  Judgment  sustaining  the  demurrer,  the 
only  Issues  to  which  the  referee  gave  atten- 
tion were  those  raised  by  the  general  denial, 
the  alleged  mutual  abandonment  of  the  con- 
tract and  the  counterclaim ;  the  referee  found 
for  the  plaintiff  on  all  those  Issues,  and  rec- 
ommended Judgment  for  the  plaintiff  for  $2,- 
227.93  and  costs.  Defendant  filed  exceptions 
to  the  referee's  report,  which  were  overruled 
and  exceptions  talcen,  also  motions  for  new 
trial  and  In  arrest  which  were  also  overruled 
and  exertions  taken,  and  appeal  taken  to 
this  court  The  appeal  comes  to  this  court 
because  a  federal  question  Is  Involved. 

1.  Before  we  come  to  the  trial  before  the 
referee  we  should  consider  the  ruling  of  the 
court  on  the  demurrer  to  parts  of  the  answer. 
Respondent  takes  the  position  that  as  no  ex- 
ceptions were  preserved  to  the  ruling  of  the 
court  In  that  particular  It  is  not  subject  to 
review,  but  that  Is  not  correct  A  demurrer 
and  the  Judgment  of  the  court  on  the  demur- 
rer belong  to  the  record  proper,  and  are  re- 
viewable without  any  bill  of  exceptions;  an 
exception  to  the  Judgment  of  the  court  either 
sustaining  or  overruling  a  demurrer  is  out  of 
place  either  In  the  record  proper  or  bill  of 
exceptions.  Malllnckrodt  v.  Memmlch,  169 
Mo.  888,  69  S.  W.  355 ;  Dysart  v.  Crow,  170 
Mo.  275,  70  S.  W.  689 ;  McKensie  v.  Donnell, 
161  Mo.  431,  52  S.  W.  214.  We  will  therefore 
consider  those  defenses  to  which  the  demur- 
rers were  sustained. 

The  second  defense  was  failure  of  consider- 
ation. The  substance  Of  this  plea  is  that  at 
the  beginning  of  their  contractual  relations 
the  pinintiff  came  to  the  defendant  with  an 
Invention  for  an  Improvement  on  the  pneu- 
matic hammer  which  he  represented  as  very 
useful  and  valuable,  and  for  which  he  desir- 
ed to  obtain  letters  patent;  the  result  was 
the  contract  sued  on,  whereby  plaintiff  grant- 
ed to  defendant  the  exclusive  right  to  use  the 
invention  and  all  Improvements  that  he  would 
make  thereon,  in  consideration  of  which  de- 
fendant agreed  to  defray  the  expense  of  ob- 
taining the  letters  patent,  and  pay  the  plain- 
tiff the  svims  In  the  contract  mentioned ;  that 
defendant  paid  the  expenses  of  obtaining  the 


letters  patent  No.  626,497  taken  oat  in  plain- 
tiff's name,  and  In  good  faith  entered  upon 
the  performance  of  the  contract,  and  made 
every  reasonable  effort  to  utilize  the  Inven- 
tion, and  gave  the  plaintiff  every  facility 
and  encouragement  to  render  the  invention 
useful  for  practical  purposes,  but  all  in  vain; 
the  implements  made,  though  they  were  sklil- 
fuiiy  made,  under  the  direction  and  persona) 
supervision  of  the  plaintiff  himself,  were 
unmarketable  and  incapable  of  use,  because 
they  were  defective  in  principle,  and  that  the 
invention  described  in  the  contract  was  nev- 
er Improved  so  as  to  render  It  operative  or 
useful,  and  neither  the  invention  nor  any 
tool  made  under  it  nor  under  any  Improve- 
ment of  it  was  ever  used  or  sold  by  the  de- 
fendant, because  it  was  worthless  and  In- 
capable of  practicable  use.  If  those  state- 
ments were  true  they  constituted  a  good  de- 
fense to  the  action.  The  fact  that  defendant 
may  have  made  and  sold  pneumatic  ham- 
mers, if  they  were  not  made  pursuant  to  the 
design  Invented  by  the  plaintiff  and  covered 
by  the  letters  patent  626,497  or  pursuant  to 
any  Improvement  on  that  Improvement,  In- 
vented by  him,  would  not  render  the  defend- 
ant liable  under  the  contract  and  whether 
they  were  so  or  not  would  be  a  question  of 
fact  in  the  case.  We  do  not  know  on  what 
theory  the  court  sustained  the  demurrer  to 
this  plea,  but  if,  as  has  been  suggested,  it 
was  on  the  theory  that  the  plea  assails  the 
validity  of  the  patent  and  that  a  state  court 
cannot  annul  a  patent  Issued  by  the  United 
States  Patent  Office,  a  sufficient  answer 
would  be  that  the  plea  does  not  assail  the 
validity  of  the  patent  but  only  says  that  the 
thing  made  according  to  the  patent  is  of  no 
practical  use,  and  that  In  fact  the  defendant 
never  sold  an  Implement  made  according  to  It 
or  according  to  any  improvement  on  it  It 
would  be  strange  if  the  State  courts  had  Ju- 
risdiction to  try  a  case  In  which  plaintiff  was 
suing  to  recover  royalties  on  a  patent  yet  not 
have  Jurisdiction  to  decide  that  the  thing 
patented  could  not  be  made  to  serve  a  prac- 
tical purpose,  or  that  the  thing  which  the 
defendant  did  make  and  put  on  the  market 
did  not  embrace  the  design  covered  by  the 
patent.  State  courts  have  comparatively  few 
cases  involving  the  intricacies  of  the  patent 
law,  and  therefore  are  perhaps  not  as  famil- 
iar with  such  as  the  federal  courts,  but  when 
a  case  comes  within  the  Jurisdiction  of  a 
state  court  it  must  decide  all  questions  nec- 
essary to  the  Just  determination  of  the  casa 
When  a  defendant  as  here,  is  sued  for  a  roy- 
alty he  has  a  right  to  prove,  if  he  can,  that 
the  thing  he  made  and  put  on  the  market  did 
not  contain  the  device  protected  by  the  pat- 
ent, and  for  that  purpose  he  is  entitled  to  show 
the  particular  pohit  covered  by  the  patent.  The 
patent  did  not  purport  to  cover  all  pneumaUc 
hammers,  but  only  the  plaintifTs  Invention 
for  an  improvement  on  pneumatic  hammers; 
defendant  In  this  plea  says  it  never  made 
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and  sold  any  pneumatic  hammera  that  con- 
taiued  tbe  alleged  improyement  coyered  by 
this  patent.  Of  course  If  tbe  defendant  made 
and  sold  hammers  that  contained  In  their 
mechanism  the  alleged  improyement  covered 
by  the  plalntlfTs  patent  it  would  be  no  defense 
In  a  suit  for  tbe  royalties  to  say  that  the 
improyement  was  Impracticable  and  of  no 
vnlue.  The  fact  that  the  defendant  made  and 
sold  them  nnder  the  license  of  tbe  patentee 
would  estop  the  defendant  from  saying  that 
tbe  Improvement  was  of  no  value.  But  that 
Is  not  the  gist  of  this  defense.  The  plea  Is 
that  after  making  tbe  contract  tbe  defendant 
went  to  work  diligently  and  at  great  expense 
to  make  use  of  the  invention,  but  finding  aft- 
er trial  that  it  was  of  no  use — that  it  was 
impracticable — It  never  used  or  sold  any  of 
the  implements.  The  amount  sued  for  Is  10 
per  cent,  of  the  gross  price  for  which  tbe  im- 
plements were  sold  less  commissions  on  sales. 
How  could  that  amount  be  estimated  If  there 
were  no  sales?  Since  under  our  system  of 
code  pleading  the  defendant  may,  under  a 
general  denial,  prove  any  fact  that  goes  to 
disprove  any  averment  in  tbe  plaintiff's  peti- 
tion that  is  essential  to  the  cause  of  action, 
we  might  presume  that  tbe  conrt  sustained 
tbe  demurrer  to  this  part  of  the  answer  on 
tbe  ground  that  it  was  redundant  if  it  were 
not  for  tbe  fact  that  the  demurrer  is  not  put 
on  that  ground,  and  also  for  the  fact  that  at 
the  trial  tbe  defendant  was  not  allowed  to 
Introduce  evidence  to  show  that  tbe  imple- 
ments it  made  and  sold  did  not  embrace  tbe 
alleged  improvement  covered  by  the  patent 
or  any  improvement  of  the  plaintitTs  inven- 
tion on  that  improvement.  That  Inquiry 
might  have  led  into  a  wide  range,  but  If  it 
were  the  fact,  the  defendant  ought  to  have 
been  allowed  to  prove  it.  Later  in  this  opin- 
ion we  will  return  to  the  subject  of  the  re- 
jected evidence  on  that  point.  We  hold  that 
the  court  erred  in  sustaining  the  demurrer 
to  that  part  of  the  answer. 

The  fourth  defense  to  which  the  demurrer 
was  sustained  admitted  tbe  execution  of  tbe 
contract  sued  on,  but  denied  that  defpndant 
ever  used  or  sold  any  pneumatic  hammers 
embodying  tbe  invention  covered  by  the  pat- 
tent  or  any  improvement  thereof,  "or  any 
inventions  of  tbe  plaintifT  except  as  herein- 
after admitted."  This  plea  must  be  con- 
sidered in  connection  with  the  averments  in 
the  petition,  according  to  which  the  contract 
sued  on  gave  tbe  defendant  tbe  exclusive  li- 
cense to  manufacture  and  sell  pneumatic 
hammers  "according  to  plaintifT's  said  inven- 
tion as  set  forth  in  said  application  for  let- 
ters patent,  and  according  to  any  future  im- 
provements or  modifications  thereof  made  by 
plaintiff."  Tbe  contract  as  pleaded  by  tbe 
plaintiff  did  not  embrace  all  improvements 
in  pneumatic  hammers  that  tbe  plaintiff 
might  'thereafter  invent,  but  only  the  im- 
provement contained  in  the  application  for 
letters  patent  then  pending,  and  "any  fu- 
ture improvements  and  modifications  thereof 


made  by  plaintiff" — ^that  is,  improvements  on 
the  design  for  which  the  applieation  for  the 
letters  patent  was  made  and  modifications 
thereof.  Therefore  an  Improvement  in  a 
pneumatic  banuner  therafter  invented  try 
plaintiff  which  was  not  in  the  nature  of  an 
improvement  or  modification  of  tbe  inven- 
tion set  out  in  the  application  mentioned 
was  not  covered  by  the  contract,  and  if  plain- 
tiff thereafter  Invented  such  improvement, 
and  plaintiff  made  use  of  it,  defendant's  lia- 
bility, if  liability  there  was,  would  not  arise 
out  of  this  contract  Tbe  fourth  defense 
starts  out  admitting  tbe  contract  as  pleaded, 
denying  that  defendant  ever  used  or  sold  any 
Implements  embodying  the  plaintiff's  inven- 
tion covered  by  his  application  then  pend- 
ing, that  is  the  application  on  whidi  letters 
patent  No.  626,497,  subsequently  issued,  or 
any  improvement  or  modification  thereof, 
and  then  it  proceeds  to  state  that  in  the  win- 
ter of  1898  defendant  employed  the  plaintiff 
at  a  given  salary  as  a  mechanical  engineer 
for  the  purpose  of  devising  and  inventing 
improvements  on  pneumatic  hammers,  the 
plaintiff  promising  to  devote  his  entire  time 
and  skill  to  devising  and  inventing  such  Im- 
provements; that  plaintiff  entered  upon  the 
work  for  which  he  was  employed  In  which  he 
was  aided  by  advice  and  suggestions  of  the 
officers  of  defendant,  and,  with  money  of  de- 
fendant used  in  making  trials  and  experi- 
ments, plaintiff  invented  certain  other  im- 
provements in  pneumatic  hammers,  and 
thereupon  letters  patent  No.  637,810  were 
issued  in  his  name  for  the  same,  and  in  like 
manner  other  improvements  were  invented 
by  plaintiff  (as  be  claims)  for  which  be  filed 
an  application  for  letters  patent,  all  of  which 
inventions  were  made  at  defendant's  ex- 
pense; that  in  the  experimental  work  of 
plaintiff  which  led  to  these  inventions  the 
defendant  paid  out  in  the  addition  to  the 
salary  of  plaintiff  as  much  as  $30,000,  for 
materials,  work,  etc.,  and  other  large  sums 
In  equipping  its  factory  with  machinery  and 
tools  for  this  purpose,  all  of  which  was  done 
at  the  request  and  under  the  supervision  and 
direction  of  the  plaintiff;  that  defendant 
also  paid  the  expense  in  obtaining  the  letters 
patent;  that  defendant  understood  it  was 
to  have  the  benefit  of  all  this  experimental 
work  and  tbe  result  that  would  come  of  it; 
that  the  plaintiff  knew  that  defendant  so  un- 
derstood, and  was  expending  the  money  with 
that  understanding,  and  plaintiff  encouraged 
tbe  defendant  in  that  belief,  yet  in  tbe  win- 
ter of  1900,  while  he  was  still  in  defendant's 
employ,  tbe  plaintiff  entered  into  secret  ne- 
gotiations with  a  rival  of  defendant  in  the 
manufacture  of  such  implements  for  the 
transfer  to  him  of  the  patent  rights  thus  ac- 
quired, and  afterwards  did  execute  instru- 
ments in  writing  purporting  to  so  transfer 
the  same;  that  it  was  not  until  some  time 
in  1901  after  he  had  entered  into  negotia- 
tions with  a  rival  In  tbe  business  of  defend- 
ant that  plaintiff  made  any  demand  on  de- 
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fendant  for  royalties  for  the  impIementB 
made  under  -the  letters  patent  037,810,  or 
the  inyentlon  covered  by  the  application  filed 
November  12,  1900;  that  plaintiff  has  never 
reimbursed  defendant  for  the  expenditures 
made  In  the  exx)erimental  tvork  which  led 
to  these  Inventions  or  made  any  offer  to  do 
so;  that  plaintiff  Is  Insolvent,  and  defend- 
ant could  obtain  no  satisfaction  at  law ;  that 
the  assignment  by  plaintiff  to  defendant's 
rival  vFould  ruin  the  defendant's  business, 
etc.  If,  as  stated  in  this  plea,  the  invention 
covered  by  the  letters  patent  637,810  and  by 
the  application  November  12,  1900,  are  not 
in  the  nature  of  improvements  or  modlflca- 
-tlons  of  the  invention  covered  by  letters  pat- 
ent 626,497,  and  if  they  were  Invented  by 
the  plaintiff  while  he  was  in  the  service  of 
the  defendant,  under  salary,  employed  for 
that  purpose,  and  at  defendant's  expense, 
he  has  no  right  to  recover  of  defendant  for 
any  use  defendant  may  have  made  of  those 
inventions.  This  subject  is  fully  discussed 
and  the  law  as  Just  above  stated  is  laid  down 
In  Gill  v.  U.  S.,  160  U.  S.  426,  16  Sup.  Ct 
322,  40  L.  Ed.  480.  In  the  discussion  of  the 
subject  the  court  In  that  case  said:  "The 
fact  that  he  (the  plaintiff)  made  use  of  the 
time  and  tools  of  his  employer,  put  at  bis 
service  for  the  purpose,  raises  either  an  in- 
ference that  the  work  was  done  for  the  bene- 
fit of  such  employer,  or  an  Implication  of 
bad  faith  on  the  patentee's  part  In  claiming 
the  fruits  of  labor  which  technically  he  had 
no  right  to  enlist  in  his  service."  The  court, 
after  saying  that  the  mere  fact  that  a  person 
is  In  the  employ  of  another  does  not  preclude 
him  from  making  improvements  in  the  ma- 
chines with  which  he  Is  connected,  and  ob- 
taining patents  therefor  as  his  Individual 
property,  adds:  "On  the  other  hand,  it  is 
equally  clear  that,  if  the  patentee  be  employ- 
ed to  Invent  or  devise  such  implements,  his 
patents  obtained  therefor  belong  to  his  em- 
ployer, since  In  making  such  Improvements 
he  is  merely  doing  what  he  was  hired  to  do." 
This  fourth  defense  is  bottomed  on  the  law 
there  stated,  and  we  think  it  is  sound.  Ac- 
cording to  this  plea  the  contract  of  employ- 
ment was  subsequent  to  the  written  contract 
sued  on,  and  although  itself  not  In  writing, 
yet  If  It  was  made  as  stated  In  the  plea  It 
would  entitle  the  defendant  to  the  benefit 
of  the  Inventions  even  if  it  varied  from  the 
written  contract,  but  validity  of  the  plea  does 
not  depend  on  that  fact  because  it  states 
that  these  inventions  were  In  fact  not  Im- 
provements or  modifications  of  the  Invention 
covered  by  letters  patent  626,497  named  In 
the  written  contract,  thereby  tendering  an 
Issue  of  fact  The  defendant  was  entitled  to 
introduce  evidence  on  t^at  point  and  to  a 
Judgment  in  Its  favor  if  the  proof  sustained 
the  averment,  and  sustained  also  the  aver- 
ment that  the  Inventions  were  made  while 
the  plaintiff  was  in  the  employ  and  pay  of  de- 
fendant for  that  puri)ose  and  at  the  defend- 
ant's expense,     The  court  perhaps  sustained 


the  demurrer  on  the  theory  that  the  contract 
as  pleaded  in  the  petition  and  admitted  In  the 
answer  covered  all  inventions  plalnflff  might 
make  in  improvements  in  pneumatic  ham- 
mers, which  we  think  was  a  misunderstand- 
ing of  the  contract ;  it  covered  only  the  Im- 
provement contained  In  letters  patent  626,497 
and  Improvements  or  modifications  on  that 
Improvement  We  hold  that  the  court  erred 
In  sustaining  the  demurrer  to  the  fourth  de- 
fense In  the  answer. 

The  court  also  sustained  a  demurrer  to  the 
defendant's  fifth  defense,  which  in  effect  was 
as  follows:  It  set  out  the  contractual  rela- 
tions that  existed  between  the  plaintiff  and 
defendant  as  Indicated  in  the  other  para- 
graphs of  the  answer  above  mentioned,  re- 
ferred to  the  fact  that  during  the  time  cov- 
ered defendant  had  paid  plaintiff  as  salary 
for  his  services  $2,955,  besides  the  large  sums 
consiuned  in  experimenting  and  developing 
his  Inventions,  and  stated  that  by  virtue  of 
his  employment  the  plaintiff  tiecame  possess- 
ed in  confidence  of  knowledge  of  the  secrets 
of  defendant's  business,  and,  while  he  was 
so  In  defendant's  employ,  a  rival  concern  in 
the  business  claiming  to  own  patents  cover- 
ing the  devices  which  defendant  was  using 
In  the  manufacturing  of  pneumatic  hammers, 
brought  suit  against  defendant  charging  in- 
fringements of  his  patents,  and  while  that 
suit  was  pending  the  plaintiff  entered  Into 
secret  negotiations  with  the  rival  looking  to 
a  sale  to  him  of  the  plalntlBTs  patent,  and  be- 
trayed the  secrets  of  defendant's  business  for 
the  purpose  of  aiding  defendant's  rival  in 
that  suit,  and  afterwards  did  sell  to  him  the 
patents  Nos.  626,494  and  637,810,  and  insti- 
gated a  shit  by  the  rival  against  this  defend- 
ant for  an  infringement  of  those  patents, 
which  suit  was  pending  when  this  answer 
was  filed.  It  concludes  with  the  averment 
the  plaintiff  has  acted  In  bad  faith,  does  not 
come  into  court  "with  clean  hands,"  and  the 
court  should  not  entertain  his  suit.  The 
plaintUTs  theory  of  this  case  is  that  the  writ- 
ten contract  covered  the  Improvements  In 
pneumatic  hammers  patented  under  letters 
637,810  and  the  application  for  further  pat- 
ent November  12,  1900,  whereas  defendant's 
theory  is  that  the  contract  does  not  embrace 
those  Inventions.  According  to  the  petition 
the  defendant  was  to  render  to  the  plaintiff 
quarterly  statements  each  year  of  Its  man- 
ufacture and  sale  of  these  implements,  and 
in  default  thereof  the  plaintiff  was  entitled 
to  rescind  the  contract,  and  the  petition  says 
that  defendant  refused  to  give  plaintiff  su<4] 
statements,  and  for  that  reason  he  rescinded 
the  contract  In  April,  1901.  According  to 
this  fifth  paragraph  In  the  answer  during  all 
that  time,  covering  a  period  of  about  2^ 
years,  the  plaintiff  was  in  the  employ  of  the 
defendant  receiving  his  salary,  and  working 
with  the  understanding  that  the  inventions 
would  inure  to  the  benefit  of  defendant  mak- 
ing no  complaint,  asserting  no  claim  adverse 
to  defendant  yet  be  was  In  secret  negotia- 
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tions  with  tbe  defendant's  rival  In  business, 
betraying  defendant's  business  secrets,  and 
instigating  a  suit  against  defendant  as  for 
an  infringement  of  the  rival's  patents,  and 
finally  a  sale  by  plaintifT  to  tbe  rival  of  tbe 
inventions  made  at  the  expense  of  defend- 
ant and  'While  he  was  in  defendant's  employ. 
If  those  averments  are  true,  a  court  of  equity 
should  close  its  doors  against  tbe  plaintiff. 
Even  if  tbe  plaintiff's  Interpretation  of  tbe 
contract  Is  correct,  if  be  continued  for  2% 
years  in  defendant's  employ  wblle  defend- 
ant was  all  tbe  time  refusing  to  give  him  a 
statement  of  the  machines  made  and  sold, 
receiving  his  salary  regularly,  and  making 
tbe  experiments  at  tbe  expense  of  tbe  de- 
fendant out  of  which  these  inventions  came, 
yet  wblle  so  employed  be  was  secretly  nego- 
tiating to  sell  the  Inventions  to  defendant's 
rival,  betraying  defendant's  business  secrets, 
and  Instigating  a  suit  against  bim  for  using 
these  very  in'entions,  if  all  this  was  true, 
be  is  not  entitled  to  maintain  this  suit.  Tbe 
court  erred  In  sustaining  the  demurrer  to 
the  fifth  defense  In  the  answer. 

2.  After  the  referee's  report  came  in  the 
defendant  in  due  time  filed  exceptions  to  it, 
which  were  overruled  and  exceptions  preserv- 
ed, and  thereafter  In  due  time  filed  also  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment, which  were  also  overruled  and  excep- 
tions duly  preserved.  In  the  motion  it  is  not 
assigned  as  a  ground  for  a  new  trial  in  totl- 
dem  verbis  that  tbe  court  erred  in  overruling 
tbe  exceptions  to  tbe  referee's  report,  and  re- 
spondent contends  that  there  Is  therefore 
nothing  in  the  record  for  this  court  to  review, 
and  In  support  of  that  contention  the  fol- 
lowing cases  are  cited:  Bosley  v.  Cook,  85 
Mo.  App.  422;  Arkansas  Land  Co.  v.  Ladd, 
103  Mo.  App.,  loc.  cit.  89,  77  S.  W.  822;  Ma- 
loney  v.  Mo.  Pac.  Ry.,  122  Mo.  115,  26  S.  W. 
702.  We  do  not  understand  those  decisions 
to  go  farther  on  tbe  direction  of  respondent's 
contention  than  to  lay  down  the  doctrine  that 
If  the  appellant  would  have  the  appellate 
court  review  the  action  of  tbe  trial  court  In 
overruling  exceptions  to  tbe  referee's  report 
he  mast,  in  bis  motion  for  a  new  trial,  give 
the  trial  court  an  opportunity  to  review  Its 
own  ruling  on  that  point  and  correct  its  own 
errors.  This  motion  for  a  new  trial  affords 
the  trial  court  ample  opportunity  for  that 
purpose.  It  points  out  In  detail  tbe  reasons 
why  the  court  should  have  sustained  tbe  ex- 
ceptions to  tbe  report,  and  that  is  equivalent 
to  saying  that  tbe  court  ought  to  have  sus- 
tabted  instead  of  overruling  tbe  exceptions, 
and  that  It  erred  in  so  ruling. 

3.  When  tbe  case  came  into  tbe  bands  of 
the  referee  it  had  been  shorn  of  all  tbe  de- 
fenses pleaded  except  tbe  general  denial,  tbe 
abandonment  of  the  contract,  and  the  coun- 
terclaim. Tbe  plea  of  abandonment  of  the 
contract  was  in  effect  that  after  faithful  trial 
and  experimental  tests  tbe  device  patented 
In  letters  626,497  was  found  to  be  of  no  prac- 
tical utility,  and  tbe  contract  was  abandoned, 


and  thereafter  the  defendant  employed  the 
plaintiff  at  a  salary  of  $90  a  month,  to  be  in- 
creased as  the  business  might  develop,  for 
which  plaintiff  was  to  devote  his  whole  time 
and  skill  to  tbe  purpose  of  Inventing  experi- 
ments In  pneumatic  hammers  for  which  de- 
fendant was  to  furnish  materials,  tools,  etc., 
and  defray  all  expenses,  and  was  to  have  tbe 
use  and  benefit  of  the  Inventions  that  might 
be  made ;  that  In  pursuance  to  that  agreement 
the  invention  covered  by  letters  637,810  was 
made.  Tbe  answer  In  this  connection  denies 
that  tbe  Invention  claimed  In  plalntlfTs  appli- 
cation of  November  12,  1900,  was  made  by 
bim.  Tbe  answer  denies  that  any  of  tbe  im- 
plements made  and  sold  by  defendant  con- 
tained the  Invention  covered  by  the  letters 
patent  626,497  or  any  improvement  or  modifi- 
cations thereof.  The  referee  found  as  a  fact 
that  both  parties  treated  the  subject  as  If  all 
the  hammers  that  defendant  made  and  sold 
came  under  tbe  contract.  He  says:  "I  find 
that  defendant  did  not  call  this  In  question  un- 
til April,  1901,  or  possibly  a  week  or  two  be- 
fore that  time.  The  contract  seems  readily 
susceptible  of  tbe  construction  thus  put  on  it, 
and  I  see  no  occasion  for  weighing  its  words 
and  phrases,  as  we  might  perhaps  have  to  do 
without  the  light  shed  on  It  by  tbe  parties' 
conduct  In  this  view  I  think  the  'riveters' 
come  under  the  contract  as  well  as  the  'chip- 
ping hammers.' "  Again  the  referee  says:  "I 
am  asked  by  defendant  for  a  detailed  inter- 
pretation of  the  contract  In  suit  But  I  see 
no  propriety  In  dealing  with  theoretical  ques- 
tions such  as  whether  any  one  of  tbe  par- 
ticular hammers  manufactured  would  come 
under  tbe  terms  of  tbe  contract  if  we  bad 
not  a  ray  of  light  on  tbe  matter  from  the  con- 
duct of  the  parties.  As  I  view  it,  tbe  parties 
have  said  that  all  these  hammers  are  under 
tbe  contract  That  is  the  whole  practical 
question  in  tbe  case.  I  think  the  court  Is  not 
called  on  to  extinguish  tbe  light  offered  by 
tbe  conduct  of  tbe  parties  and  build  up  in  tbe 
dark  a  system  of  interpretation  for  this  con- 
tract based  on  rules  of  grammer  and  logic." 
Under  tbe  ruling  the  referee  rejected  nearly 
all  the  evidence,  particularly  that  of  a  tech- 
nical character;  that  defendant  offered  to 
show  that  tbe  hammers  It  made  did  not  em- 
brace tbe  "improvement"  patented  In  letters 
626,497  or  any  improvement  or  modification 
thereof.  Tbe  effect  of  tbe  referee's  ruling 
was  that  whether  tbe  implements  made  and 
sold  by  defendant  came  under  tbe  contract 
or  not  the  parties  treated  them  as  such  and 
therefore  defendant  Is  shut  off  from  showing 
tbe  contrary. 

We  think  the  learned  referee  carried  tbe 
doctrine  of  practical  Interpretation  too  far. 
Tbe  construction  put  on  a  contract  by  the 
parties  thereto  in  the  course  of  its  perform- 
ance, as  evidenced  by  their  acts.  Is  an  aid  to 
tbe  court  In  determining  tbe  meaning  of  the 
contract  If  It  Is  expressed  in  ambiguous  lan- 
guage but  such  construction  is  not  conclu- 
sive. "Where  the  parties  to  a  contract  have 
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given  it  a  partlctilar  construction,  sucta  con- 
Btrnction  will  generally  be  adopted  by  the 
court  in  giving  effect  to  its  provisions.  And 
the  subsequent  acts  of  the  parties,  showing 
the  construction  they  have  put  upon  the 
agreement  themselves,  are  to  be  looked  to  by 
the  court,  and  In  some  cases  may  be  control- 
ling. •  •  •  The  rule  above  stated  does 
not  apply,  however,  where  the  meaning  of 
the  terms  used  Is  clear.  In  such  a  case  the 
fact  that  the  parties  have  themselves,  by 
their  subsequent  conduct  or  otherwise,  placed 
an  erroneous  construction  upon  them  will  not 
prevent  the  court  from  giving  the  true  con- 
Btrnctlon."  9  Cyc.  589,  690.  The  same  au- 
thor at  pages  591,  592  says:  "The  question 
of  the  meaning  of  a  written  contract  is  or- 
dinarily one  of  law  for  the  court,  and  not  one 
of  fact  for  the  Jury.  But  where  the  construc- 
tion of  a  written  contract  depends  on  extrin- 
sic facts  as  to  which  there  is  a  dispute,  its 
construction  Is  a  mixed  question  of  law  and 
fact,  and  is  for  the  jury  under  proper  instruc- 
tions from  the  court."  This  court  has  never 
applied  the  doctrine  of  contemporaneous  con- 
struction by  the  parties  as  evidenced  by  their 
acts  as  controlling  the  judicial  Interpreta- 
tion of  a  contract  except  in  cases  where  the 
language  of  the  contract  is  uncertain  in  its 
meaning.  In  8t  Louis  v.  Laclede  Gas  Lt 
Co.,  155  Mo.,  loc.  cit  19,  65  S.  W.  1003,  the 
court  said:  "The  views  expressed  find  sup- 
port in  the  contemporaneous  interpretation  of 
the  parties,  which  when  the  language  of  the 
contract  is  ambiguous  is  entitled  to  great,  if 
not  controlling  influence."  In  Wetmore  v. 
Crouch,  150  Mo.,  loa  dt  683,  61  S.  W.  738, 
the  court,  after  stating  the  doctrine  as  above, 
said:  "But  when  the  terms  of  the  contract 
are  certain  and  its  meaning  Is  clear,  the  con- 
duct of  the  parties  under  it  Indicating  that 
they  put  a  construction  upon  it  at  variance 
with  its  true  meaning  will  not  control  the 
court  in  construing  it,  nor  in  adjudging  the 
rights  of  the  parties  under  it  unless  the  con- 
duct of  the  one  has  been  such  as  to  mislead 
the  other  to  his  disadvantage."  The  doctrine 
has  never  been  carried  so  far  by  this  court 
as  to  give  a  meaning  to  a  contract  at  variance 
with  its  clearly  expressed  purpose.  The 
meaning  of  this  contract  is  not  expressed  in 
ambiguous  terms,  and  there  is  no  necessity 
for  resorting  to  the  acts  of  the  parties  under 
It  to  ascertain  its  meaning.  The  petition  it- 
self states  that  the  right  granted  to  the  de- 
fendant by  the  contract  was  "to  manufacture, 
sell,  and  use  pneumatic  hammers  under  and 
according  to  plaintiff's  said  invention  as  set 
forth  In  said  application  for  letters  patent, 
and  according  to  any  future  improvements  or 
modiflcations  thereof  made  by  plaintiff." 

It  is  not  claimed  by  plaintiff  that  he  was 
the  Inventcw  of  pneumatic  hammers,  or  that 
his  application  for  a  patent  covered  pneu- 
matic hammers,  but  his  Invention  was  an 
Improvement  on  pneumatic  hammers,  and 
what  he  granted  to  defendant  was  the  right 
to  use  his  invention  and  any  improveutent  or 


modification  of  his  Invention.  Defendant's 
proposition  is  that  the  implements  made  and 
sold  by  it  did  not  embrace  the  plaintiff's  in- 
vention covered  by  patent  626,497  or  any  im- 
provement or  modification  thereof,  but  that 
they  embodied  improvements  in  pneumatic 
hammers  on  a  different  principle  invented  by 
plaintiff  while  he  was  in  the  employ  of  the 
defendant,  under  an  express  oral  contract 
subsequent  to  the  written  contract  employed 
for  that  purpose,  and  made  at  the  exclusive 
expense  of  the  defendant.  If  that  la  true, 
then  the  Inventions  belonged  to  the  defend- 
ant, although  both  plaintiff  and  defendant 
may  at  the  time  the  Implements  were  being 
made  and  sold  have  thought  otherwise.  The 
question  of  difficulty  here  is  not  of  the  con- 
struction of  the  contract,  but  of  understanding 
the  facts  to  which  the  contract  is  sought  to  be 
applied.  Are  the  mechanical  principles  which 
are  covered  by  the  letters  patent  637,810  and 
those  covered  by  the  application  filed  Novem- 
ber 12,  1900,  improvements  on  the  Invention 
covered  by  letters  patent  626,497,  and  do  the 
tools  made  and  sold  by  defendant  embrace 
the  mechanical  principle  contained  In  plain- 
tiff's patent  626,497  or  Improvements  or  mod- 
ifications thereof? 

In  a  suit  in  a  federal  court  In  Illinois  by 
the  Chicago  Pneumatic  Tool  Company,  against 
this  defendant  for  infringement  of  patents, 
the  defendant  filed  an  answer  under  the  oath 
of  its  president  pleading  this  contract  as  its 
defense,  and  asserting  that  under  this  con- 
tract it  had  the  right  to  maise  the  imple- 
ments, and.  In  a  suit  by  this  plaintiff  in  a 
federal  court  In  St.  Louis  for  the  same  royal- 
ty the  plaintiff  is  now  seeking  to  recover,  the 
defendant  filed  a  plea  in  equity,  not  denying 
or  admitting  Its  liability  for  royalties,  but 
averring  that  it  had  paid  the  plaintiff  $400  on 
account  of  the  royalty,  and  thereby  that  the 
amount  in  dispute  was  reduced  to  less  tliau 
$2,000,  the  minimum  of  that  court's  Jurisdic- 
tion. The  answer  In  the  suit  In  Illinois  was 
legitimate  evidence  In  this  case,  tending  to 
show  that  the  defendant  at  that  time  and  up 
to  that  time  thought  that  the  product  of  Its 
factory  was  covered  by  the  contract,  and  It 
was  proper  for  the  referee  to  consider  it,  but 
he  was  not  to  be  controlled  by  it,  nor  was 
defendant  to  be  shut  off  from  introducing  evi- 
dence to  the  contrary.  Perhaps,  also,  the  plea 
In  equity  in  the  suit  of  the  plaintiff  in  the 
federal  court  was  admissible,  although  that 
stands  on  a  different  footing. 

We  have  nothing  in  our  system  of  code 
pleading  that  is  exactly  of  the  character  and 
office  of  a  plea  in  equity.  A  plea  in  equity 
is  different  in  principle  from  an  answer  in 
equity  and  different  In  principle  from  an  an- 
swer under  our  code  pleading ;  It  is  not  direct- 
ly responsive  to  the  bill  of  complaint  in  equity 
or  to  the  petition  under  the  Code.  It  Is  not 
the  same  as  a  demurrer,  yet  it  partakes  more 
of  the  nature  of  a  demurrer  than  of  an  an- 
swer te  the  merits.  A  demurrer  admits  the 
facts  that  are  well  pleaded  in  the  pleading 
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to  which  It  is  addressed,  but  it  admits  them 
only  for  the  purpose  of  the  demurrer,  nnd,  If 
the  demurrer  be  overruled,  It  cannot  be  read 
In  evidence  against  the  party  on  the  theory 
th^t  he  thereby  admitted  the  facts.  The 
same  principle  is  applied  to  a  plea  In  equity 
In  coarts  adhering  to  the  ancient  chancery 
procedure.  In  1  Greenleaf  on  Evidence  (16th 
Ed.)  i  551,  after  saying  that  the  defendant's 
answer  in  equity  may  be  read  in  evidence 
against  him,  the  author  says:  "But  a  demur- 
rer in  chancery  does  not  admit  the  facts; 
•for  if  it  is  overruled  the  defendant  may  still 
answer.  So  it  is  as  to  pleas  in  chancery ;  these 
as  well  as  demurrers,  being  merely  hypothet- 
ical statements,  that,  supposing  the  facts  to  be 
alleged,  the  defendant  Is  not  bound  to  an- 
swer." In  the  case  at  bar  the  office  of  the 
plea  In  eqolty  which  the  defendant  filed  in  the 
federal  coart,  when  sued  there  by  plaintiff 
on  this  same  demand,  was  to  show  that,  ad- 
mitting for  the  purpose  of  the  plea  the  facts 
to  be  as  stated  in  the  bill  of  complaint,  still 
the  plaintiff  could  not  maintain  that  suit 
In  that  court  because  the  defendant  had  al- 
ready paid  plaintier  $400  on  his  claim,  which 
XMtyment  reduced  the  sum  in  dispute  to  less 
than  $2,000,  the  minimnm  snm  of  which  that 
court  had  jurisdiction.  A  man  may  make  a 
part  payment  on  a  demand  which  he  at  the 
time  thinks  he  la  obligated  to  pay,  but  the 
payment  will  not  preclude  him  from  after- 
wards disputing  the  demand  if  on  further  in- 
formation or  advice  as  to  his  legal  rights  be 
thinks  he  is  not  so  obligated. 

Assuming  the  answer  filed  by  the  defendant 
in  the  federal  conrt  in  Illinois  and  the  plea 
in  equity  filed  by  him  in  the  federal  court 
here  were  both  admissible  in  evidence,  nei- 
ther were  conclusive  of  the  facts  in  this  case. 
A  patent  covers  only  what  is  claimed  In  the 
an>licatlon  as  a  new  Invention  and  allowed 
as  such  In  the  letters  patent.  That  is  some- 
times a  very  at>8tmse  point.  The  act  of  Ckm- 
gress  directing  what  the  applicant  shall  set 
out  in  his  application  for  a  patent  says:  "And 
be  shall  particularly  point  out  and  distinctly 
claim  the  part,  Improvement,  or  combination 
which  be  claims  as  his  invention  or  discov- 
ery." Rev.  St  {  4888  (U.  S.  Comp.  St.  1901, 
p.  3383).  In  construing  that  statute  the  Unit- 
ed States  Supreme  Court  has  said:  "It  is 
necessary,  therefore,  for  him  in  bis  applica- 
tion to  the  Patent  Office  to  describe  that  up- 
on which  be  engrafts  his  Invention  as  well  as 
tbe  Invention  Itself.  *  *  *  It  thus  occurs 
that,  in  every  application  for  a  patent,  the  de- 
scription part  Is  necessarily  largely  occupied 
with  what  Is  not  new,  in  order  to  an  under- 
standing of  what  is  new."  Merrill  v.  Teo- 
mans,  94  U.  8.,  loc.  cit.  570,  24  L.  Ed.  235. 

An  infringement  may  be  made  by  one  who 
bavlng  studied  the  patent  bonestly  concludes 
that  bis  work  is  not  an  infringement,  and 
likewise  one  may  believe  that  his  act  is  cov- 
ered by  a  patent  when  It  is  not.  It  often 
requires  great  skill  to  decide  such  a  point. 
Men  may  bonestly  form  at  one  time  and  as 
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honestly  change  at  another  time  their  opin- 
ions on  such  subjects.  The  trier  of  the  fact 
must  decide  what  is  the  new  point  in  tbe  in- 
vention, and  be  must  decide  whether  the 
Implement  manufactured  contains  that  new 
point.  Here  we  have  the  application  of  date 
December  7,  1898,  the  letters  patent  626,497 
issued  on  that  application,  tbe  application 
for  and  the  letters  patent  637,810  issued  there- 
on, and  the  application  of  date  November  12, 
1900,  and  we  have  tbe  tools  manufactiured 
and  sold  by  defendant  It  is  for  tbe  trier  of 
tbe  fact  to  find  whether  or  not  the  Inventions 
covered  by  letters  637,810-  and  the  applica- 
tion of  November  12,  1900,  are  either  improve- 
ments on  or  modifications  of  the  improvement 
covered  by  letters  patent  626,497,  and  wheth- 
er or  not  the  tools  made  and  sold  by  defend- 
ant contain  In  their  mechanism  the  invention 
contained  in  the  letters  patent  626,497,  or  an 
Improvement  on  that  Invention  or  a  modifica- 
tion thereof.  The  trial  of  those  issue  may  be 
tedious,  but  tbey  must  be  tried  before  the 
court  can  pronounce  judgment  In  this  case. 
Those  issues  have  not  yet  t>een  tried,  because 
the  ruling  of  the  referee  on  the  "practical  in- 
terpretation" doctrine  shut  out  all,  or  the 
greater  part,  of  tbe  evidence  defendant  of- 
fered on  its  side  of  those  questions. 

There  is  a  discussion  in  tbe  briefs  as  to  the 
admissibility  of  tbe  evidence  offered  by  de- 
fendant to  prove  "the  state  of  tbe  art"  at  tbe 
time  the  letters  patent  were  Issued.  Evi- 
dence of  that  condition  may  be  competent  In 
this  case  if  it  serves  to  explain  anything  in 
the  applications  or  letters  patent  that  is  oth- 
erwise obscure,  but  It  is  not  competent  to  im- 
peach the  validity  of  the  patents.  The  ques- 
tion of  the  admlBeiblllty  of  evidence  of  that 
kind  is  not  exactly  the  same  in  a  suit  to  re- 
cover royalties  under  a  contract  that  it  is  a 
suit  for  infringement  of  a  patent. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  be  retried  according  to  law  as 
herein  expcessed.    All  concur. 


STATE  ex  rel.  JUDAH  v.  FORT,  Judge. 
(Supreme  CTourt  of  Missouri.    March  12,  1908.) 

1.  Prohibition  —  Qrounds— Pbocebdinos  of 
Courts. 

The  writ  of  prohibition,  in  the  exercise  of 
judicial  discretion,  may  go  to  confine  a  court 
within  the  limits  of  its  jurisdiction,  whether 
it  has  no  jurisdiction  at  ail,  or  is  exercising 
powers  in  excess  of  its  rightful  jurisdiction. 

[Bd,  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,   Prohibition,  §§  7-15.] 

2.  CONSTITUTIONAI.  LiAW  —  STATUTES  —  PRE- 
8UMFTI0R    OF    CoNSTlTirTIOWALHT. 

There  is  a  strong  presumption  in  favor  of 
the  constitutionality  of  a  statute,  and  it  will 
not  be  declared  void,  unless  the  violation  of  the 
Constitution  is  so  palpable  as  to  leave  no  room 
for  reasonable  doubt. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  46.] 

3.  Same— Title  of  Act  as  Guide. 

The  title  of  an  act  is  a  valuable  aid  in  de- 
termining the  scope  and  constitutionality  of  the 
act  itself. 
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4.  Statutes  —  Vauditt  —  LocAi.  om  Speciai, 
Statutes. 

Legislation  authorized  by  the  Constitution 
cannot  be  regarded  aa  local  or  special,  within 
the  prohibition  of  the  Constitution,  merely  be- 
cause its  application  is  purely  local,  but  wheth- 
er it  is  Budi  a  local  or  general  law  must  be 
determined  by  the  generality  with  which  it  af- 
fects the  people  as  a  whole,  rather  than  by  the 
extent  of  the  territory  over  which  it  operates ; 
and  if  it  affects  equally  all  persons  within  its 
range,  it  is  neither  special  nor  local  within  the 
prohibited  sense,  and  hence  the  act  to  create 
an  additional  division  of  the  criminal  court  of 
Jackson  connty  (Laws  1907,  p.  209),  authorized 
by  Const,  art.  6^  5  31  (Ann.  St.  1906,  p.  237), 
giving  power  to  establish  criminal  courts  in 
counties  of  over  50,000  population,  is  not  a 
local  or  special  law  in  the  objectionable  sense, 
though  including  in  its  scope  but  one  court, 
since,  though  it  does  not  apply  to  all  the  courts 
of  like  nature,  it  affects  the  judicial  system  of 
the  state,  which  is  a  whole. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  H  71-78.] 

5.  Cbiminal  liAW  —  Jurisdiction— Transfkb 
OF  Causes. 

The  act  to  create  an  additional  division  of 
the  criminal  court  of  Jackson  county,  etc.,  "and 
to  provide  for  changes  of  venue  from  said  court 
and  from  each  division  thereof  (Laws  1907. 
p.  210),  by  section  2  provides  that  when,  in  the 
opinion  of  the  judge  of  division  1  of  the  crim- 
inal court,  the  business  requires  the  assistance 
of  an  additional  judge,  the  Judge  of  another  spe- 
cific court,  upon  notice  of  that  fact,  shall  open 
division  2  of  the  criminal  court,  and  shall  pro- 
ceed with  its  business  until,  in  the  opinion  of 
the  judge  of  division  1,  no  further  assistance  is 
needed,  when  division  2  shall  be  adjourned  final- 
ly. Section  8,  p.  211,  provides  that  change  of 
venue  shall  be  allowed  by  the  court  from  one 
division  to  the  other.  Held,  that  the  judge  of 
division  1  is  not  required  to  call  division  2  Into 
seE.sion  in  order  to  receive  cases  on  change  of 
venue,  but  either  division  shall  receive  and  try 
changes  of  venue  from  the  other,  independent 
of  the  will  of  the  judge  of  division  1. 

6.  Same. 

The  grant  of  power  to  try  changes  of  venae 
carried  with  it,  by  necessary  implication,  every- 
thing necessary  to  make  the  grant  effectual,  in- 
cluding the  power  to  meet,  open  court,  try  the 
case,  and  adjourn. 

Gantt,  C.  J.,  and  Burgess  and  Valliant,  JJ.. 
dissenting. 

In  banc  Petition  by  the  state,  on  the  re- 
lation of  A.  Judah,  for  a  writ  of  prohibition, 
probibiting  James  L.  Fort,  Judge,  from  try- 
ing 'a  criminal  case.    Writ  awarded. 

A.  L.  Cooper  and  Frank  M.  Lowe,  for  re- 
lator. I.  B.  Kimbrell  and  R.  H.  Field,  for  re- 
spondent 

LAMM,  J.  This  Is  an  original  proceeding 
in  prohibition.  Such  prelimiuary  and  Inter- 
mediate steps  were  had  in  the  cause  that, 
when  finally  submitted,  it  stood  on  an  implied 
concession  that  allegations  of  fact  well  plead- 
ed In  the  petition  were  true.  Respondent's 
counsel  make  a  statement  of  the  case,  ad- 
mirably fair  and  colorless,  full  and  brief. 
We  borrow  and  use  it  for  the  purposes  of 
this  opinion,  vie.: 

"The  relator,  A.  Judah,  was  Indicted  in 
the  criminal  court  of  Jackson  county.  Mo., 
at  the  September  term,  1907.  for  running  a 
Sunday  theater  in  Kansas  City.  Mo.    After- 


wards, on  or  about  October  24,  1907,  by  af- 
fidavit of  himself  and  two  witnesses,  relator 
disqualified  Hon.  William  H.  Wallace,  the 
Judge  of  the  criminal  court,  to  try  said 
cause.  Afterwards,  on  November  30tb,  the 
Jackson  county  criminal  court  made  an  order, 
setting  the  case  down  for  trial  January  7. 
1908,  before  Hon.  James  L.  Fort,  of  Stoddard 
county.  Mo.,  Judge  of  the  Twenty-Second  Ju- 
dicial circuit  In  this  state,  and  notified  and 
requested  Judge  Fort  to  appear  and  try  the 
said  cause  In  the  Jackson  county  criminal 
court  The  relator  asks,  in  the  petition  for 
prohibition  herein,  that  Judge  Fort  be  pro- 
hibited from  trying  the  said  cause  in  the 
criminal  court,  on  the  sole  ground  that  Hon. 
William  H.  Wallace,  Judge  of  the  criminal 
court,  was,  by  the  Missouri  legislative  act, 
approved  March  19,  1907  (Laws  1907,  p.  209), 
not  then  allowed  to  call  In  Judge  Fort,  or  any 
Judge  of  another  circuit,  under  the  general 
statute  (section  2597,  Ann.  St  1906,  p.  1538). 
and  was  not  then  allowed  to  call  In  any  Judge 
to  try  said  cause,  except  Hon.  B.  E.  Porter- 
field,  Judge  of  division  No.  7  of  the  circuit 
court  of  Jackson  county.  Mo.,  at  Kansas 
City." 

Referring  to  the  foregoing  statement,  we 
shall  assume  that  counsel  mean  by  "section 
2597"  of  the  General  Statutes  a  new  section 
of  that  number,  substituted  for  the  old  sec- 
tion  repealed  In  1905.     Laws  1905,   p.   131. 
We  shall  assume,  also,  that  counsel,   when 
they  say  that  Judge  Wallace  can  only  call 
In  Judge  Porterfield,  Judge  of  division  No.  7 
of  the  circuit  court  of  Jackson  county.  Mo., 
mean  to  say  that  he  can  only  call  In  the  Judge 
of  division  No.  7,  whomsoever  he  may  be  at 
the  time.    It  serves  a  wholesome  purpose — a 
Judicial  purpose — to  say  that  whatever  fer- 
vor or  color  crept  Into  the  case  in  any  of  Its 
preliminaries  or  in  oral  argument  has  been 
cast  aside,  and  It  Is  now  put  to  us  by  briefs 
presenting  merely  a  serene  and  dignified  le- 
gal question  relating  to  a  change  of  venue 
statute,  to  be  determined  dispassionately,  by 
the  aid  of  right  reason  alone,  to  be  settled, 
moreover,  on  the  theory  that  vexed  questions 
relating  to  the  "sacredness  of  the  natural 
right  to  labor,"  on  the  one  hand,  and  the 
sacredness  of  the  Christian  Sabbath  of  onr 
fathers,  on  the  other,  are  not  In  the  case  at       ' 
bar  at  all,  and  hence  may  be  safely  left  to 
take  care  of  themselves  when  a  concrete  case       I 
Involving  questions  of  law  relating  to  either       j 
reaches  this  court  In  due  course.    When  such       | 
vexed  questions  reach  this  court,  they  <r'l'       | 
receive  In  the  future,  as  they  have  In  the       i 
past,  a  Judicial  consideration,  suited  to  their 
solemn   character — such   consideration  as  is       ' 
due  from  the  highest  court  of  a  free  and       ' 
Christian  people  on  questions  which  (to  bor- 
row the  animated  language  of  Sir  John  Cal-       i 
p^per  in  the  Long  Parliament)  "sup  in  onr       i 
cup,  dip  in  our  dish,  and  sit  by  our  tin."       | 
The  case  Itself,  the  parties  litigant,  the  lean- 
ed counsel  on  both  sides,  and  this  court  are 
to  be  felicitated  not  a  little  on  tbhi  haupy 
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status  quo;  for,  In  the  fornin,  Reason  and 
Passion  are  an  Ul-asaorted  pair  of  hand- 
maldena 

It  will  do  to  say,  also,  that  the  lasne  here 
comes  close  home  to  the  administration  of 
the  whole  body  of  the  criminal  law  In  Jack- 
son county.  This  Is  so  because,  until  the 
question  shall  be  settled  as  to  whether  a 
change  of  venue  goes  from  Judge  Wallace, 
of  division  1,  to  Judge  Porterfleld,  of  division 
2.  of  that  court,  or  vice  versa,  there  Is  left  a 
wide,  open,  and  anxious  proposition — a  prop- 
OHltion  which  may  be  Injected,  by  astuteness 
and  desire,  into  the  trials  of  Indictments  on 
every  grade  of  offense  known  to  the  criminal 
law  in  a  great  city.  Therefore  it  l>ecomes  a 
question  that  appeals,  sua  sponte,  to  the  final 
and  controlling  source  of  Judicial  power ;  and 
therefore  it  ought  to  be  settled  out  of  hand, 
and  not  left  to  l>e  determined  this  way  or 
that,  nisi,  subject  to  the  hazard  of  being  de- 
termined contrary  to  oar  views,  and  thus 
lodge  reversible  error  In  criminal  trials  in 
that  coonty  at  the  beck  and  call  of  defend- 
nnts  who  seek  changes  of  venue  from  division 
1  of  that  court  This  is  no  fanciful  dilemma. 
A  change  of  venue  is  no  unusual  Incident  In 
a  case.  A  change  of  venue,  in  a  criminal  ease 
where  the  trial  Judge  is  basing  his  ruling  on 
the  unconstitutionality  of  the  statute  relating 
to  the  ctiange  of  venue,  would  become  an  or- 
dinary incident;  tor  such  ruling  is  an  im- 
plied Invitation  to  inject  the  question  Into  the 
record,  to  the  end  that  an  exception  may  be 
saved,  and  a  Judgment  against  defendant  be 
reversed.  If,  peradventure,  an  appellate  court 
finally  sustains  the  constitutionality  of  the 
law.  Such  considerations  as  these  have  ap- 
pealed 'powerfully  to  us  to  exercise  our  dis- 
cretion in  taking  cognizance  of  this  case.  A 
Btltch  in  time  saves  nine ;  an  ounce  of  preven- 
tion is  better  than  a  pound  of  cure,  in  law, 
as  in  everyday  life. 

1.  It  cannot  be  doubted  that  (subject  to  a 
Judicial  discretion,  to  be  exercised  in  Issuing 
all  discretionary  writs)  tlie  writ  of  prohibi- 
tion may  go  to  confine  a  court  within  the  lim- 
its of  its  jurisdiction,  whether  such  court  has 
no  jurisdiction  at  all,  or  is  exercising  powers 
in  excess  of  its  rightful  jurisdiction.  So 
much  is  elementary.  The  writ  may  go  when- 
ever judicial  functions  are  assumed,  not  right- 
fully belonging  to  the  person  or  court  assum- 
ing them.  Generally  speaking.  It  is  available 
to  keep  a  court  within  the  limits  of  its  pow- 
er In  any  particular  matter,  a&  well  as  to 
prevent  the  excess  of  Jurisdiction  in  a  cause 
not  given  to  it  by  law.  State  ex  rel.  v.  Fos- 
ter, Judge,  187  Mo.  500,  86  S.  W.  245;  State 
ex  rel.  v.  Elkln  et  al..  County  Judges,  130  Mo. 
90.  30  S.  W.  333,  31  S.  W.  1087;  State  ex 
rel.  T.  Eby,  Judge,  170  Mo.  497,  71  S.  W.  52; 
State  ex  rel.  v.  Bradley,  Judge,  193  Mo.  33, 
91  S.  W.  483;  State  ex  rel.  v.  Fort,  Judge, 
178  Mo.  518,  77  S.  W.  741. 

2.  As  presently  seen,  the  constitutionality 
of  certain  provisions  of  the  act  of  1907  (Laws 
1907,  p.  209),  creating  division  2  of  the  crim- 


inal court  of  Jackson  county,  and  providing 
for  the  distribution  of  cases  between  the  two 
divisions  for  changes  of  venue  from  one  to 
the  other,  etc,  is  assailed.  But  before  we  set 
out  to  consider  that  question,  we  may  profit- 
ably remind  ourselves  of  certain  fundamental 
and  unbending  rules  controlling  courts  in  the 
determination  of  a  question  of  that  grave 
character;  for  It  must  not  be  forgotten  that 
those  judges  of  solldest  parts  In  wisdom — 1.  e., 
the  crowned  oracles  of  the  law — have  set 
Ixtimds  to  themselves  and  to  judicial  author- 
ity in  determining  the  constitutionality  of  a 
law.  Courts  will  not  shrink  from  the  .dis- 
charge of  a  constitutional  duty  in  declaring  a 
legislative  act  imconstltutlonal  in  given  con- 
ditions. But,  at  the  same  time,  they  should 
not  go  out  of  their  way  to  declare  It  pncoa- 
stltutlonal.  They  will  not,  except  under  an 
imperative  call,  Incroach  upon  legislative  pow- 
er. There  Is  a  strong  presumption  In  favor  of 
the  constitutionality  of  an  act  of  the  lawmak- 
er. Therefore  it  is  a  settled  and  cardinal 
principle  that  an  act  of  the  Legislature  is 
not  to  be  declared  void,  unless  the  violation  of 
the  Constitution  Is  so  palpable,  so  manifest, 
as  to  leave  no  room  for  reasonable  doubt. 
The  question  obviously  becomes  one  of  high 
delicacy  and  discriminating  use  of  judicial 
power.  As  said  by  a  great  Judge,  Chief  Jus- 
tice Shaw  (In  Wellington  et  al..  Petitioners, 
16  Pick.  [Mass.]  loc.  clt.  95,  26  Am.  Dec.  631): 
"Courts  will  approach  the  question  with  great 
caution,  examine  it  In  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation 
and  patient  attention  can  throw  any  new  light 
on  the  subject,  and  never  declare  a  statute 
void,  unless  the  nullity  and  invalidity  of  the 
act  are  placed,  in  their  judgment,  tieyond 
reasonable  doubt"  State  ex  rel.  v.  Mcintosh, 
205  Mo.,  loc.  cit.  602,  103  S.  W.  1078;  State 
V.  Layton,  160  Mo.,  loc.  cit  499,  61  S.  W.  171, 
62  L.  R.  A.  163,  83  Am.  St  Rep.  487;  State 
ex.  rel.  v.  Warner,  197  Mo.,  loc.  cit.  656,  94  S. 
W.  962.  It  is  by  such  guiding  lights,  and  not 
otherwise,  that  we  must  determine  the  con- 
stitutionality of  the  provisions  of  the  act  of 
1907. 

3.  In  effect,  two  views  are  taken,  arguendo, 
of  the  act  of  1907.  If  we  entertain  either,  the 
preliminary  rule  should  be  quashed,  and  the 
peremptory  writ  denied.  One  is  that  certain 
provisions  of  that  act  are  within  the  Inter- 
diction of  those  provisions  of  the  Constitu- 
tion directed  against  special  legislation.  The 
other  may  be  said  to  be  that  the  act  may  be 
held  constitutional,  and  yet  it  may  be  so  con- 
strued that  the  general  statute  relating  to 
changes  of  venue  is  left  operative  In  Jackson 
county,  in  spite  of  the  provisions  of  the  law 
of  1907.  It  may  be  conceded  that,  if  section 
2597,  as  enacted  In  1906,  Is  held  operative  in 
Jackson  county  to  the  exclusion  of  the  act 
of  1007,  then  the  judge  of  division  1  of  the 
criminal  court  did  no  more  and  no  less  than 
he  was  authorized  by  law  to  do  when  be 
called  In  Judge  Fort  to  try  relator.  Under 
this  concession  we  need  not  dwell  upon  the 
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provisions  of  section  2597,  but  (tUe  case  re- 
quiring It)  devote  our  attention  to  an  analy- 
sis of  the  act  of  1907. 

The  title  of  that  act  Is  of  valiie  in  deter- 
mining the  scope  and  constitutionality  of  the 
act  Itself.  Sedalla  v.  Smith,  206  Mo.  346,  104 
S.  W.  15.  That  title  is  as  follows  (Laws 
1907,  p.  209):  "An  act  to  create  an  addi- 
tional division  of  the  criminal  court  of  Jack- 
son county,  Missouri ;  to  provide  for  a  Judge 
to  preside  over  the  same;  to  provide  for 
officers  to  attend  said  court;  to  provide  for 
the  apportionment  of  cases  now  or  hereafter 
filed,  in  said  court ;  to  empower  the  Judges  of 
said  court  to  make  rules  for  the  numbering 
and  distribution  and  transfer  of  cases  there- 
in, and  to  make  rules  for  other  purposes ;  to 
pravide  for  holding  court  in  any  division 
thereof  when  the  Judge  thereof  shall  be  un- 
able to  bold  the  same;  to  provide  for  the 
transfer  of  cases  between  the  court  at  Inde- 
])endence  and  at  Kansas  City ;  to  provide  for 
a  place  to  hold  said  court;  to  provide  for  a 
stenographer  to  attend  said  court;  and  to 
provide  for  changes  of  venue  from  said  court 
and  from  each  division  thereof,"  with  an 
emergency  clause. 

Section  1  of  the  act  is:  "An  additional 
division,  to  be  known  as  division  2,  Is  hereby 
created  in  and  for  the  criminal  court  of  Jack- 
son county,  Missouri.  The  additional  office 
of  Judge  of  the  criminal  court  Is  hereby  creat- 
ed. The  Judge  of  said  court  shall  have  all 
the  powers  of  a  circuit  Judge  in  criminal 
cases,  and  all  acts  now  in  force,  or  that  may 
hereafter  l>e  passed  regulating  the  practice 
and  proceedings  in  criminal  cases  shall  ap- 
ply to  and  govern  the  proceedings  of  said 
divisions  of  said  court.  The  present  Judge 
of  said  criminal  court  shall  preside  over 
division  1  of  said  criminal  court  during  the 
remainder  of  his  term  of  office,  and  he  shall 
be  known  as  the  Judge  of  division  1  thereof." 

Section  2  reads:  "Whenever,  in  the  opin- 
ion of  the  Judge  of  division  1  of  said  crimi- 
nal court,  the  business  of  said  court  shall  re- 
quire the  assistance  of  an  additional  Judge 
to  promptly  dispose  of  the  same,  said  Judge 
of  division  1  of  said  criminal  court  shall  noti- 
fy, In  writing,  the  Judge  of  division  7  of  the 
circuit  court  of  Jackson  county,  and  It  shall 
thereupon  be  the  duty  of  said  Judge  of  said 
division  7  of  said  circuit  court,  with  all  con- 
venient speed  (but  not  until  the  conclusion  of 
the  case  which  may  then  be  on  trial  before 
him  in  said  circuit  court),  to  proceed  to  open 
said  division  2  of  said  criminal  court,  and 
to  proceed  with  the  business  thereof,  and  to 
continue  in  the  performance  of  such  duties 
until,  in  the  opinion  of  the  Judge  of  division 
1  of  said  court,  that  such  assistance  is  no 
longer  needed,  and  the  Judge  of  division  2 
shall  thereupon  adjourn  said  division  2  of 
said  court  finally;  and  said  division  shall 
stand  adjourned  until  the  assistance  of  said 
Judge  is  again  needed.  All  matters  pending 
in  said  division  2  at  the  time  of  such  ad- 
journment shall  be  transferred  to  dIvlsiiMi 


1,  and  the  Judge  of  division  1  shall  have  full 
power  to  act  In  all  such  matters  so  transfer- 
red to  his  court  But  the  Judge  of  division  2 
shall  retain  authorHy  to  dispose  of  motions 
for  a  new  trial,  in  arrest  of  Judgment  and 
similar  motions,  to  sign  bills  of  excep- 
tions, to  allow  appeals  and  to  make  such 
other  orders  In  any  cases  tried  before  him 
as  shall  be  necessary  to  protect  the  rights  of 
appeals  of  the  defendants  In  such  cases.  If 
the  Judge  of  said  division  2  shall  fail  to  make 
an  order  transferring  all  matters  to  said  di- 
vision 1  prior  to  the  adjournment  of  said 
court,  the  adjournment  Itself  shall  consti- 
tute such  transfer." 

Section  3  Is  not  material  here.  It  provides 
that  division  2  shall  be  attended  by  the  clerk 
of  the  criminal  covri  and  the  marshal  of  said 
county  or  by  their  deputies. 

Section  4  provides  that  division  2  shall 
have  and  exercise  all  the  power  and  Jurisdic- 
tion possessed  by  division  1,  and  that  all  the 
laws  now  In  force,  applying  to  the  criminal 
court  of  Jackson  county,  which  apply  to  di- 
vision 1,  shall  apply  to  division  2,  except  as 
modified  by  the  act  Itself. 

Section  5  gives  power  to  the  Judge  of  divi- 
sion'2  to  appoint  a  stenographer  to  perform 
certain  duties,  who  shall  be  entitled  to  cer- 
tain compensation,  such  compensation  to 
cense  as  soon  as  division  2  adjourns. 

Section  6  is:  "Whenever  said  division  2 
of  said  criminal  court  is  in  session,  the  Judge 
thereof  shall  try  such  cases  and  dispose  of 
such  business  as  may  be  agreed  upon  between 
the  Judges  of  division  1  and  division  2  there- 
of; and  in  case  they  cannot  agree  thereon, 
all  cases  then  pending,  or  hereafter  Qled,  If 
not  already  numbered,  shall  be  numbered  con- 
secutively according  to  their  dates  of  filing, 
and  all  odd-numbered  cases  shall  be  assigned 
to  division  1  and  all  even-numbered  cases 
shall  be  assigned  to  division  2,  while  said 
division  2  Is  in  session." 

Section  7  provides  that  division  2  may,  sit 
at  Independence  whenever,  In  the  opinion  of 
the  Judges  of  both  divisions  and  the  prosecut- 
ing attorney.  It  is  thought  that  assistance  Is 
needed  there. 

Section  8  reads:  "Change  of  venue  shall 
be  allowed  by  said  criminal  court  from  one 
division  to  the  other  division  for  any  legal 
reason  now  allowed  by  law,  that  may  be  al- 
leged against  the  Judge  of  the  division  to 
which  the  same  Is  made.  Upon  such  applica- 
tion for  a  change  of  venue  in  proper  form, 
the  cause  shall  be  transferred  to  the  other 
division,  or  the  disqualified  Judge  may  re- 
quire the  Judge  of  the  other  division  to  hold 
court  In  the  division  of  the  disqualified  Judge 
and  try  said  cause.  If  both  divisions  of  said 
court  are  not  in  session  when  an  application 
for  a  change  of  venue  is  made,  such  division 
not  in  session  may  he  opened  within  a  rea- 
sonable time  thereafter  and  proceed  with  the 
trial  of  said  cause,  or  the  Judge  not  dlsquuli- 
fied  to  hold  court  may  hold  court  for  the  dis- 
qualified Judge  In  the  courtroom  of  the  dis- 
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qualified  judge.  If  application  for  a  change 
of  venue  in  any  division  of  said  court  shall 
be  made  against  more  than  one  judge  there- 
of, the  judge  before  whom  the  same  Is  made 
shall  determine  whether  or  not  the  facts  exist 
as  charged  against  the  other  judge." 

Section  d  provides  that,  when  either  judge 
is  sick  or  absent  or  for  any  cause  cannot 
bold  bis  term  or  part  of  term  in  division, 
sucb  term  or  part  of  term,  by  request  of  the 
judge  of  one  division,  may  be  held  by  the 
judge  of  the  other  division,  and  if  no  such 
request  is  made,  or  the  judge  so  requested 
fails  to  bold  such  term  or  part  of  term,  the 
judge  from  some  other  circuit  shall  be  call- 
ed in  to  bold  court  for  such  division  for  the 
occasion. 

Section  10  provides  that  the  judge  of  divi- 
sion 7  of  said  circuit  court  shall  receive  the 
same  pay  when  acting  as  judge  of  division 
2  of  the  criminal  court  as  be  receives  as  cir- 
cuit judge,  and  from  the  same  source. 

Section  11  authorizes  the  judge  of  division 
2  to  direct  where  his  court  shall  be  held  in 
Kansas  City,  until  such  time  as  the  county 
court  shall  provide  a  suitable  courtroom.  The 
payment  of  the  cost  of  preparation  and  tbe 
rent  is  provided  for. 

Section  12  is:  "The  judges  of  said  criminal 
court  In  Jadcson  county  are  hereby  impow- 
ered  to  frame  and  enter  of  record  in  said 
court  rules  for  the  numbering  of  all  cases  now 
pending,  or  hereafter  brought  therein,  for 
proper  distribution  of  cases  for  trial  and  dis- 
position among  the  various  divisions  of  said 
court,  and  for  the  transfer  of  cases  to  and 
from  such  division  and  between  Independence 
and  Kansas  City,  which  rules  may,  in  like 
manner,  be  changed  from  time  to  time  as  may 
be  found  necessary.  Said  judges,  or  a  ma- 
jority of  ttiem,  may  in  like  manner  make 
from  time  to  time  such  other  rules  for  said 
court  as  may  be  agreeable  to  the  usages  and 
principles  of  law  and  not  inconsistent  with 
the  Code  of  Procedure  and  tbe  Constitution 
and  laws  of  this  state." 

Section  13  reads :  "So  mudi  of  all  acts  now 
In  force  and  applying  to  said  criminal  court 
as  are  not  rei)ealed  by  Inconsistency  of  this 
act,  are  hereby  continued  and  made  to  apply 
to  tbe  two  divisions  of  said  criminal  court 
in  said  Jackson  county." 

Section  14  reads :  "Ail  acts  or  parts  of  acts 
inconsistent  with  this  act  are  hereby  re- 
pealed." 

Section  15  reads:  "The  increase  of  the 
criminal  bilslness  of  said  criminal  court  in 
said  county  being  so  great  that  the  said  crim- 
inal court  as  now  constituted  is  unable  to 
dispose  of  the  same,  because  said  business  is 
in  arrears  and  is  continually  and  rapidly  ac- 
cumulating and  aggravating  the  delay  in  the 
administration  of  justice,  an  emergency  is 
created  within  the  meaning  of  tbe  Constitu- 
tion, which  requires  that  this  act  shall  go  into 
effect  Immediately  on  its  approval ;  there- 
fore, this  act  shall  go  Into  and  have  effect 
and  be  in  force  from  and  after  its  approval." 


(a)  Is  the  foregoing  act  bad  under  the  con- 
stitutional provisions  against  special  legisla- 
tion? Plainly  it  Includes  In  its  scope  but  one 
court,  and  that  is  the  criminal  court  of  Jack- 
son county.  In  one  sense,  therefore,  it  might 
be  said  to  be  a  local  law — a  8i>eclal  act.  If 
now  the  question  were  new,  much  might  be 
said  pro  and  con,  but  it  is  not  new.  In  tbe 
particular  in  hand,  the  act  of  1907  does  not 
differ  in  substance  from  other  legislation  de- 
clared constitutional,  over  and  over  again, 
upon  full  argument  and  mature  deliberation 
In  this  court.  For  instance,  an  act  providing, 
among  other  things,  for  holding  a  term  of  the 
circuit  court  of  Montgomery  county,  at  Mont- 
gomery City  in  said  county  (Laws  1889,  p. 
68:  State  ex  rel.  v.  Hughes,  104  Mo.  459,  16  S. 
W.  489),  was  sustained  against  tbe  same  at- 
tack. In  1887  (Laws  1887,  p.  153)  tbe  Leg- 
islature provided  for  holding  terms  of  court 
at  Piedmont,  In  Wayne  county.  Tbe  act  was 
assailed  as  unconstitutional,  but  was  sus- 
tained. State  v.  Orrick,  106  Mo.  Ill,  17  S.  W, 
170,  329.  The  same  point  was  made  in  rela- 
tion to  a  court  established  at  Hlgginsville,  in 
Lafayette  county,  and  the  ruling  there  fol- 
lowed that  in  the  Hughes  and  Orrick  Cases. 
State  ex  rel  v.  Field,  119  Mo.  611,  24  8.  W. 
752.  The  same  point  was  again  here  in  State 
ex  rel.  v.  Ta:ncy,  123  Mo.  391,  27  S.  W.  380, 
and  was  ruled  the  same  way.  Inferentially 
it  was  Involved  In  Ex  parte  Renfrow,  112  Mo. 
591,  20  S.  W.  682,  with  a  like  result.  So,  in 
State  ex  inf.  v.  Dabbs,  182  Mo.  359,  81  S.  W. 
1148.  It  was  directly  involved  In  State  v. 
Etehman,  189  Mo.  648,  88  B.  W.  643,  and  in 
Coffey  V.  Carthage,  200  Mo.  616,  98  S.  W.  502, 
with  a  like  result 

It  is  not  wise  to  swell  the  opinion  by  re- 
stating the  doctrines  and  propositions  ex- 
pounded in  the  cases  cited.  The  general  prin- 
ciple underlying  all  those  cases  was  that  leg- 
islation, authorized  by  the  Constitution,  as 
was  thU  (article  6,  §  31,  Const.;  Ann.  St. 
1906,  p.  237),  cannot  be  regarded  as  local  or 
special,  though  its  application  is  purely  local, 
and  that,  whether  an  act  of  the  Legislature 
be  a  local  or  a  general  law,  must  be  deter- 
mined by  the  generality  with  which  it  affects 
the  people  as  a  whole  rather  than  by  the  ex- 
tent of  the  territory  over  which  it  operates; 
and  if  it  affects  equally  all  persons  who  come 
within  its  range,  it  can  be  neither  special 
nor  local,  within  the  meaning  of  the  (Consti- 
tution. That  general  doctrine  applies  in  the 
point  now  under  discussion,  made  against  the 
act  of  1907.  and  saves  tbe  law.  In  tbe  Cof- 
fey Case  the  assault  was  made  on  the  provi- 
sions of  the  act  dividing  the  circuit  court  of 
Jasper  county  into  two  dlvtsions,  and  a  point 
was  raised  relating  to  the  procedure  in  chan- 
ges of  venue.  The  constitutionality  of  the 
provisions  of  that  act,  relating  to  changes  of 
venue,  was  sustained.  Like  provisions  relat- 
ing to  changes  of  venue  In  the  several  divi- 
sions of  the  circuit  courts  of  Jackson  and 
Buchanan  counties  have  been  enforced  by  this 
court    Quy  v.  Railroad,  197  Mo.  174,  93  S.  W. 


Digitized  by 


Google 


742 


109  SOUTHWESTERN  REPORTER. 


(Ma 


940;  Eudaley  ▼.  Railroad,  186  Mo.  399,  85  S. 
W.  366;  Leslie  y.  Chase  &  Son  Mercantile 
Go.,  200  Mo.  363,  08  S.  W.  623.  The  npshot 
of  the  -whole  matter  Is  this:  The  Judicial 
system  of  the  state  is  a  whole,  and  therefore 
acts  dealing  with  the  courts  hare  been  usual- 
ly held  general,  though  not  applicable  to 
every  court  of  like  nature  In  the  state.  State 
ex  reL  t.  Shields,  4  Mo.  App.  259.  The  rea- 
soning of  all  the  foregoing  cases  may  be 
found,  crisply  stated,  in  the  above  generaliza- 
tion. See  a  learned  note  to  section  53  of  ar- 
ticle 4  of  the  Constitution  on  page  203,  Ann. 
St.  Mo.  1906.  •  We  can  add  nothing  to  what 
was  said  in  the  cas^  cited,  and,  upon  the 
doctrine  there  announced,  the  point  is  ruled 
against  respondent. 

(b)  The  act  of  1907  was  assailed  In  oral 
argument  from  another  side.  The  contention 
is  subtle,  and  somewhat  baffles  precision  of 
formulation.  Stated  broadly,  it  seems  to  be 
that  division  2  is  made  a  criminal  court  by 
legislative  flat.  The  title  of  the  act  of  1907 
and  the  provisions  following  that  title  put 
so  much  beyond  dispute.  But  It  Is  contend- 
ed that,  under  the  somewhat  obscure  and  in- 
volved provisions  of  section  2  of  the  act, 
though  it  is  a  full-fledged  court,  armed  with 
Judicial  power  to  try  criminal  cases  In  Jack- 
son county,  yet,  so  far  as  the  performance 
of  each  and  all  such  duties  is  concerned,  in 
taking  cognizance  of  cases,  it  comes  and  goes 
at  the  will  and  pleasure  of  division  1.  Un- 
der some  sleight  of  hand  In  Judicial  necro- 
mancy, hitherto  unheard  of,  it  acts  a  role  In 
the  diUdlsh  play  of  "Now  Xou  See  It  and 
Now  You  Don't  See  It"  It  Is  argued  that 
It  has  nothing  whatever  to  do  until  the  judge 
of  division  1  says  so.  If  he  never  says  so, 
that  ends  it.  It  sleeps  on  until  he  awakens 
It  Into  life  and  action.  Being  dormant,  divi- 
sion 1  may  leave  It  In  that  pickle,  and  go  to 
the  General  Statutes  for  power  to  call  In 
outside  help  in  changes  of  venue.  If  a  court, 
a  Judicial  entity,  can  be  created  of  that  sleepy 
and  novel  character.  It  would  seem  to  be  un- 
der some  doctrine  more  honored  in  the  breach 
than  in  the  observance.  If  that  contention  be 
sound,  then  In  my  opinion  the  court  has  no 
reason  to  exist,  and  ought  to  be  pruned  off 
as  an  unconstitutional  excrescence.  It  is  but 
a  barren  fig  tree,  and  should  be  cut  down; 
for  why  cumberetb  it  the  ground?  The  thing 
is  lukewarm,  so  to  speak,  and,  being  neither 
cold  nor  hot,  should  be  spewed  out  of  the 
mouth.  If  the  only  question  here  was  Ham- 
let's old  one,  "To  be,  or  not  to  be,"  and  if  the 
court  could  only  be  when  division  1  says, 
"Be,"  then  the  law  should  say,  "Not  be,"  and 
put  a  quietus  on  the  court  Itself.  But  if  the 
whole  act  be  considered  from  Its  four  corners, 
and  all  its  Intendments  sought  out,  such  no- 
tion to  foreign  to  Its  provisions.  If  section 
2  and  section  8  be  construed  together,  and  In 
the  light  of  the  manifest  purpose  of  the  law 
— the  need  and  occasicHi  of  It — so  as  to  give 
effect  to  all  Its  provisions,  It  will  be  found 
that,  in  so  far  as  division  1  may  have  more 


cases  than  It  can  try,  It  can  dispose  of  such 
excess  by  transferring  them  (under  rules  to 
be  adopted  by  the  Judges  of  both  divisions) 
to  division  2.  There  is  nothing  unreasonable 
about  that  It  is  a  sensible  working  plan, 
adjusting  itself.  That  is,  if  two  wills  exist, 
there  will  be  found  a  way;  and  when  division 
2  has  performed  the  assigned  labor,  it  stands 
adjourned  so  far  as  that  particular  work  Is 
concerned.  But  when  we  turn  to  section  8 
we  are  confronted  with  a  different  condi- 
tion of  things  altogether.  There  Is  nothing 
optliHial  in  that  section — nothing  which  indi- 
cates that  the  judge  of  division  1  must  call 
division  2  Into  action  or  session  to  receive 
cases  on  change  of  venue.  To  the  contrary, 
the  statute  assumes  it  is  open  as  a  receptacle 
into  which  divteion  1  shall  pour  the  Jurisdic- 
tion it  is  parting  with;  and  therefore  a  de- 
fendant who  takes  a  change  of  venue  can 
point  to  section  1  of  the  act  of  1907,  which 
creates  division  2  and  endows  It  with  all  the 
powers  of  a  court,  and  say  to  the  Judge  of 
division  1:  "There  to  the  court  made  such 
by  legislative  fiat  endowed  with  every  In- 
herent and  Incidental  power  necessary  to  car- 
ry out  the  purpose  of  its  organization,  and  to 
which,  under  section  8  of  the  act  you  must 
transfer  my  case."  We  think  the  dear  words 
of  the  law  point  unfalteringly  to  the  legisla- 
tive purpose  that  dlvtolon  2  should  receive 
and  try  changes  of  venue  from  division  1, 
and  vice  versa.  Division  1  has  no  will  about 
It  It  loses  Jurisdiction  by  the  change,  and 
Its  responsibility  to  at  an  end.  The  change 
going,  the  law  takes  care  of  it  Thto  being 
true,  why  should  we  approach  that  act  with 
a  sour  and  critical  dtopositlon  to  wrest  any 
other  meaning  out  of  It?  Why  turn  a  oold 
countenance  on  the  statute?  Accordingly, 
the  language  of  section  8  being  mandatory, 
what  good  reason  can  be  given  why  a  change 
of  venue  should  not  be  granted  to  division  2, 
precisely  as  we  have  held  must  be  the  case 
in  Jackson,  Buchanan,  and  Jasper  counties 
and  in  the  city  of  St  Louis  In  olvil  cases? 

It  was  argued  orally  (as  we  grasped  It  at 
the  time)  that  it  to  wise  to  leave  to  the  Judge 
of  division  1  a  certain  flexibility  of  power  in 
changes  of  venue  to  call  In  a  circuit  Judge  or 
a  criminal  Judge  from  any  other  part  of  the 
state.  But  that  is  an  argument  to  be  ad- 
dressed to  the  Legislature.  Not  only  so,  but 
It  proceeds  upon  either  a  false  or  a  fanciful 
premise.  It  proceeds  on  the  Implied  theory 
that  the  Judge  of  division  2  may  be  an  un- 
safe Judge  in  upholding  the  majesty  of  the 
law,  and  that  the  Judge  of  dlvtolon  1  would 
presumably  be  aware  of  that  fact  and,  so 
forewarned,  he  will  seek  to  serve  the  majesty 
of  the  law  by  bringing  in  a  better  Judge  to  up- 
hold It  But  what  If  the  Judge  of  division 
2  at  such  crisis  (when,  if  ever,  it  arises)  Is 
not  subject  to  such  infirmity?  And  what  If 
the  Judge  of  division  1  (when,  if  ever,  the 
crisis  does  come)  has  a  mote  or  a  beam  in 
hto  own  eye,  causing  him  to  see  and  move 
obliquely  for  by-ends?    One  Judge  is  as  liable 
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to  be  Inefflclent  as  the  otber.  Wlierever  Mc- 
Gregor Blta  may  be  the  head  of  the  table  of 
wisdom,  but  (alas!)  who  will  point  out  Mc- 
Gregor? Under  some  circumstances  the  ar- 
gument could  be  made  to  run  precisely  the 
other  way,  and  the  supposed  sword  be  two- 
edged.  The  truth  is  that  all  such  reasoning 
is  unsound.  The  theory  of  the  law  is  that 
every  judge  is  a  component  part  of  the  de- 
partment of  Justice,  a  sound  member  of  a 
sound  body,  that  each  member  of  the  Judicia- 
ry will  seek  the  law  and  do  it — ^wlU  strive 
with  might  and  main,  bringing  Into  play 
every  endowed  power  of  mind  and  heart,  to 
fearlessly  uphold  tlie  whole  body  of  the  law 
— will  act  righteously  without  fear,  and  with- 
out favor.  Any  other  theory  cannot  be  tol- 
erated for  a  moment.  If  the  black  evils  sug- 
gested in  argument  should  unfortunately 
come,  there  is  a  remedy  under  the  policy  of 
oar  laws.  Those  evils  may  be  tempered  by 
a  wise  use  of  the  appointing  power  in  case 
of  vacancies — by  a  wise  use  of  the  elective 
franchise  In  case  terms  of  Judicial  officers  ex- 
pire— and.  If  It  comes  to  the  worst,  otber 
remedies  exist.  They  cannot  be  tempered  by 
wresting  a  change  of  venue  law  from  the 
lines  cbalked  out  in  the  statute. 

The  act  of  1907  is  a  crude  piece  of  legisla- 
tion— difTuse,  cumbersome.  Involved,  and 
hence  troublesome  to  Interpret;  but,  wben  we 
consider. that  in  creating  division  2  and  giv- 
ing It  full-fledged  Judicial  power  there  is  im- 
plied every  intermediate  or  incidental  power 
necessary  to  the  performance  of  the  main 
power,  the  trouble  vanishes,  and  we  can  see 
that  division  2,  in  legal  contemplation,  stands 
open  and  ready  to  receive  cases  on  change  of 
venue,  and  that  It  would  violate  the  spirit 
and  letter  of  the  statute  not  to  send  such  cas- 
es to  that  division. 

The  grant  of  power  to  try  changes  of  ven- 
ue, carried  with  it  by  necessary  Implication 
everything  necessary  to  make  such  grant  ef- 
fectual (State  ex  rel.  v.  Perkins,  139  Mo.,  loc. 
cit  118,  40  8.  W.  650),  including  the  power  to 
meet,  op&a  court,  try  the  case,  adjourn,  and 
generally  live,  move,  and  have  its  being  as  a 
court  in  that  behalf.    Accordingly  we  so  bold. 

The  premises  considered,  Judge  Fort  had 
no  legal  right  to  take  Jurisdiction  of  relator's 
case.  It  should  go  to  division  2,  where  Judge 
Porterfleld,  by  virtue  of  being  Judge  of  divi- 
sion 7  of  the  circuit  court,  has  jurisdiction 
ex  officio  as  Judge  of  division  2  of  the  crim- 
inal court  of  Jackson  county. 

The  preliminary  rule  made  absolute,  and 
permanent  writ  Is  awarded.  We  shall  not 
assess  the  costs  against  Judge  Fort  Let  the 
relator  pay  them.    It  Is  so  ordered. 

FOX,  GRAVES,  and  WOODSON.  JJ.,  con- 
cur; WOODSON,  J.,  in  separate  opinion. 
GANTT,  C.  J.,  and  BURGESS  and  VALLI- 
ANT,  J  J.,  dissent;  GANTT,  C.  J.,  and  VAL- 
LI  ANT,  J.,  in  opinions  filed. 

WOODSON,  J.  1.  While  I  fully  concur 
in  all  that  Has  been  said  In  the  majority 


opinion  filed  herein,  yet  I  wish  to  add  a  few 
observations  regarding  one  phase  of  the  con- 
stitutionality of  the  act  creating  the  second 
division  of  the  criminal  court  of  Jackson 
county,  not  touched  upon  in  said  opinion. 
By  section  1  of  article  6  of  the  Constitution 
of  1875  (Ann.  St  1906,  p.  212)  the  Judicial 
power  of  the  state  is  vested  in  the  "Su- 
preme Court,  •  •  ♦  circuit  courts,  crim- 
inal courts,"  etc.  Section  31  of  said  article 
prohibits  the  Legislature  from  establishing 
criminal  courts,  except  in  counties  having  a 
population  of  exceeding  60,000.  By  section 
28  of  the  same  article  the  Legislature  is  au- 
thorized, from  time  to  time,  to  provide  oae 
or  more  judges  In  circuits  composed  of  a  sin- 
gle county,  as  the  business  of  the  circuit  may 
require,  and  each  judge  thereof  shall  sepa- 
rately try  cases  and  perform  all  other  duties 
imposed  upon  circuit  Judges.  We  will  take 
Judicial  notice  of  the  fact  that  Jackson  coun- 
ty has  a  population  in  excess  of  50,000. 

It  is  clearly  to  be  seen  from  reading  the 
three  sections  of  the  Constitution  Just  men- 
tioned that  the  Legislature  possessed  the 
power  to  create  an  additional  division  of  the 
criminal  court  of  Jackson  county.  This  power, 
however.  Is  not  disputed  by  the  learned  coun- 
sel for  respondent,  but  it  Is  contended  that  the 
act  creating  the  second  division  of  that  court 
is  unconstitutional  and  void,  because  it  is 
special  and  local  In  its  operation,  in  this :  that 
it  confers  Jurisdiction  upon  only  one  of  the 
several  circuit  Judges  of  that  county,  namely, 
the  one  who  presides  over  division  No.  7 
thereof,  to  hear  and  determine  criminal  cases, 
and  for  that  reason  it  Is  contended  It  is  in 
violation  of  sections  32  and  53  of  article  4  of 
the  Constitution  (Ann.  St  1906,  pp.  189,  197), 
which  prohibits  the  Legislature  from  enacting 
any  local  or  special  law.  The  ground  of  this 
contention  is  predicated  upon  what  was  said 
by  this  court  in  the  case  of  State  v.  Hill,  147 
Mo.  63,  47  S.  W.  798.  In  that  case  the  Legis- 
lature in  1S97  passed  an  act  providing  that 
the  Judge  of  the  criminal  court  of  Buchanan 
county  might  be  called  in,  by  the  circuit  Judge 
of  any  other  county,  to  hold  a  term  or  part 
thereof  in  such  other  county,  and  vesting  him, 
in  such  case,  with  all  the  powers  of  a  circuit 
Judge.  This  court,  in  holding  that  act  uncon- 
stitutional, on  pages  67  and  68  of  147  Mo.,  page 
798  of  47  S.  W.,  speaking  through  Judge  Sher- 
wood, used  the  following  language:  "The  act 
of  1897  is  also  obnoxious  to  other  objections. 
Its  operation  Is  not  uniform.  In  Buchanau 
coimty  the  judge  of  the  criminal  court  has 
only  'such  powers  as  the  several  Judges  of  the 
circuit  courts  of  this  state  liave  in  criminal 
cases' ;  but,  whenever  he  steps  over  the  lino 
of  Buchanan  county,  he  Immediately  assumes 
the  proportions  and  jurisdiction  of  a  circuit 
Judge  in  civil  as  well  as  in  criminal  cases." 

Touching  this  totpic  of  the  uniform  operation 
of  a  law.  Judge  Cooley  observes:  "Those  who 
make  the  laws  'are  to  govern  by  promulgated, 
established  laws,  not  to  be  varied  In  particular 
cases,  but  to  have  one  rule  for  the  rich  aud 
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poor,  for  tbe  favorite  at  court  and  the  coun- 
tryman at  plough.'  This  Is  a  maxim  In  con- 
stitutional law,  and  by  It  we  may  test  tbe 
authority  and  binding  force  of  legislative  en- 
actments." Const.  Lim.  (6th  Ed.)  483,  and 
cases  cited.  "The  Legislature  may  suspend 
the  operation  of  the  general  laws  of  the  state, 
hut,  when  It  does  so,  the  suspension  must  he 
general,  and  cannot  he  made  for  the  individ- 
ual cases  for  particular  localities."  Id.  482, 
and  cases  cited.  By  the  general  laws  of  the 
state  the  Judges  of  the  criminal  courts  of  the 
state  could  not  be  called  out  of  their  respec- 
tive counties  to  sit  on  a  circuit  bench  in  other 
counties.  By  the  law  In  question  that  general 
law  is  suspended  only  In  a  particular  locality, 
to  wit,  Buchanan  county.  While  In  that  coun- 
ty the  judge  of  tbe  criminal  court  Is,  as  such 
Judge  of  such  court,  subject  to  tbe  control  of 
the  circuit  court  of  bis  county;  but  when  he 
Is  dehors  the  county,  he  becomes  a  controller 
of  the  criminal  court  of  any  county  into  whldi 
he  may  be  called  to  exercise  his  newly  found 
and  newly  fledged  functions.  Nor  is  it  pos- 
sible to  separate  the  civil  powers  of  the  Judge 
thus  called  in  from  his  criminal,  since  the 
Legislature  evidently  had  but  one  object  In 
view — its  purpose  was  evidently  to  confer 
both  civil  and  criminal  Jurisdiction.  This 
being  the  case,  the  whole  statute  must  fall." 
Cooley's  Const.  Llm.  211. 

But  none  of  the  objections  urged  against 
the  validity  of  that  act  are  tenable  In  the 
case  at  bar.  The  act  in  question  here  does 
not  attempt  to  confer  jurisdiction  In  criminal 
cases  on  a  judge  who  had  no  such  jurisdic- 
tion under  the  Constitution,  for  tbe  reason 
that  said  sections  1  and  28  of  the  Constitu- 
tion, in  express  terms,  confer  such  jurisdic- 
tion upon  each  and  every  circuit  Judge  In  the 
state,  and  no  such  judge  Is  shorn  of  that  ju- 
risdiction by  the  existence  or  the  establish- 
ment of  a  criminal  court  within  any  county 
composing  a  part  or  all  of  his  circuit.  State 
V.  McCarver,  194  Mo.  717,  92  8.  W.  684;  State 
V.  Gordon,  196  Mo.  183,  95  S.  W.  420.  In  the 
former  case,  on  pages  736  and  737  of  194 
Mo.,  page  689  of  92  S.  W.,  Judge  Burgess, 
in  tbe  discussion  of  this  question,  said: 
"The  statute  authorizing  the  calling  of  a 
Judge  of  another  circuit  to  preside  at  the 
trial  of  a  certahi  criminal  cause  pending  In 
another  circuit,  under  the  circumstances  and 
conditions  therein  provided,  makes  no  excep- 
tion against  any  judge  who  may  not  have 
Jurisdiction  of  criminal  cases  In  tbe  circuit 
court  in  which  he  presides  because  such  ju- 
risdiction is  conferred  upon  a  criminal  court 
In  that  circuit;  nor  can  any  such  exception 
be  Inferred  from  or  read  into  the  statute. 
Its  terms  apply  to  all  circuit  judges  In  this 
state,  and  the  fact  that  Judge  Davis  did  not 
have  Jurisdiction  to  bear  and  try  criminal 
cases  In  the  Fifteenth  judicial  circuit  in  no 
way  disqualified  him  from  hearing  and  try- 
ing such  in  another  circuit,  when  requested 
to  do  so  by  the  Judge  presiding  therein  under 
the  conditions  provided  by  the  statute.    Sup- 


pose that  in  one  county  only  of  tbe  Fifteenth 
circuit  there  was  a  criminal  court  having  ex- 
clusive Jurisdiction  of  criminal  cases,  would 
it  be  contended  from  that  fact  that  Judge 
Davis  would  be  disqualified  from  hearing  and 
trying  a  criminal  case  in  any  other  circuit 
when  properly  requested  so  to  do  by  the 
Judge  of  that  circuit?  Or,  suppose  Judge 
Anthony,  under  the  provisions  of  section 
1678,  Rev.  St  1899  (Ann.  St  1906,  p.  1219), 
had  requested  Judge  Davis  to  hold  tbe  term, 
or  part  of  the  term,  of  the  St  F'rancols  cir- 
cuit court,  and  Judge  Davis  had  presided  at 
the  trial  of  defendant,  could  it  be  claimed 
that  he  was  without  authority  to  try  tbe  case 
because  he  had  no  authority  to  bear  and  try 
criminal  cases  in  his  own  circuit?  We  think 
not  There  Is  no  difference  In  principle  be- 
tween tbe  two  propositions.  Judge  Samael 
Davis  has,  on  several  occasions.  In  response 
to  requests  made  by  the  judge  of  the  criminal 
court  of  Jackson  county,  presided  at  the  trial 
of  cases  In  that  court  At  one  of  such  trials 
(State  V.  Taylor,  171  Mo.  466,  71  S.  W.  1005) 
the  defendant  was  convicted  of  murder  In  the 
first  degree,  and  upon  appeal  to  this  court 
the  Judgment  was  aflSirmed,  with  directions 
that  tbe  sentence  of  the  law  be  executed.  In 
addition  to  Taylor's  Case  may  he  mentioned 
State  T.  Hudspeth,  159  Mo.  178,  60  S.  W.  136, 
State  V.  Blitz,  171  Mo.  530,  71  S.  W.  1027. 
State  V.  Nelson,  181  Mo.  340,  80  S.  W,  047, 103 
Am.  St  Rep.  602,  State  v.  Nelson.  166  Mo. 
191,  65  S.  W.  749,  89  Am.  St  Rep.  681,  and 
in  none  of  them  was  it  ever  intimated  or 
suggested,  so  far  as  the  records  therein  dis- 
close, that  be  had  no  jurisdiction;  nor  do  we 
think  there  can  be  any  question  as  to  his  ju- 
risdiction to  try  the  case  at  bar."  This  case 
was  cited  and  approved  by  this  court  In  the 
case  of  State  v.  Gordon,  supra,  in  which  all 
the  judges  concurred. 

In  my  Judgment  tbe  establishment  of  a 
criminal  court  within  a  county  constituting 
a  part  or  all  of  a  circuit  does  not  deprive  the 
judge  of  that  circuit  of  Jurisdiction  to  hear 
and  determine  criminal  cases  In  that  or  any 
circuit  or  criminal  court  of  the  state,  but 
merely  suspends  or  holds  in  abeyance  that 
power  or  jurisdiction  until  It  Is  called  Into 
requisition  by  proper  authority.  This  is  the 
logical  deduction.  It  seems  to  me,  to  t>e  drawn 
from  the  two  cases  last  considered.  The  Fif- 
teenth circuit,  over  which  Judge  Davis  pre- 
sides. Is  composed  of  Saline  and  Lafayette 
counties,  and  each  of  them  has  a  criminal 
court,  and  for  that  reason  he  has  no  author- 
ity to  try  criminal  cases  in  either  county; 
but  we  apprehend  that  it  could  not  be  serious- 
ly contended,  in  the  light  of  the  cases  of 
State  V.  Gordon  and  State  v.  McCarver,  supra, 
that  he  would  not  have  that  power  and  au- 
thority if  called  In  to  try  a  criminal  case  by 
the  judge  of  the  criminal  court  of  either  of 
said  counties.  If  a  circuit  Judge  has  the  ju- 
risdiction to  hear  and  try  criminal  cases  out- 
side of  his  circuit  when  called  In  by  the 
Judge  of  another  circuit,  or  the  Judge  of  a 
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criminal  court,  then,  by  parity  of  reason- 
ing, it  must  necessarily  follow  that  he  has 
the  same  authority  when  called  In  by  the 
Judge  of  the  criminal  court  of  a  county  com- 
posing a  part  or  the  whole  of  his  circuit 
And  this  has  been  the  practice  for  years,  in 
all  such  courts  of  the  state;  and  when  the 
writer  was  on  the  circuit  bench,  he  was  fre- 
quently called  into  the  criminal  court  of  Bu- 
chanan county,  and  there  tried  numerous 
criminal  cases,  and  It  was  never  suggested, 
that  I  now  recall,  that  he  Iiad  no  Jurisdiction 
to  try  such  cases.  But  for  the  argument's 
sake  concede  that  I  am  mistaken  in  the  con- 
clusions Just  stated,  yet  it  cannot  be  contend- 
ed, in  the  light  of  those  cases  and  the  stat- 
utes upon  which  they  are  based,  that,  when 
a  circuit  Judge  is  called  in  by  the  Judge  of 
another  circuit,  or  by  the  Judge  of  a  criminal 
court,  to  try  a  criminal  case,  when  so  called, 
he  is  clothed  with  necessary  legal  authority 
and  Jurisdiction  to  try  the  cause;  and  that 
is  true  whether  he  bad  Jurisdiction  to  try 
criminal  cases  In  his  own  circuit  or  not. 
The  statute  upon  that  question  Is  itself 
perfectly  clear;  but  the  cases,  before  men- 
tioned, construing  the  statute  make  It  doubly 
so,  and  remove  the  question  from  the  pale 
of  further  Judicial  discussion.  This  being 
true,  then  when  the  Judge  of  division  No, 
1  of  the  criminal  court  of  Jackson  county 
calls  upon  the  Judge  of  division  No.  7  of  the 
circuit  court  of  that  county  to  try  criminal 
cases,  unquestionably  he  would  be  clothed 
with  the  same  authority  to  do  so  as  were 
the  Judges  who  were  called  in  and  tried  the 
Gordon  and  McCarver  Cases,  supra.  Not 
only  this,  but  the  constitutional  provisions, 
before  mentioned,  in  express  terms  confer  Ju- 
risdiction upon  the  circuit  Judges  to  bear  and 
try  civil  and  criminal  cases  in  all  the  counties 
of  the  state,  and  permits  the  Legislature  to 
establish  a  separate  criminal  court  in  any 
county  which  has  more  than  50,000  inhabit- 
ants; but  that  provision  Is  not  mandatory. 
It  may  or  may  not  do  so.  Just  as  It  sees  prop- 
er. If  it  does  not,  then,  as  a  matter  of  course, 
the  circuit  court  retains  Jurisdiction  of  both 
civil  and  criminal  causes,  regardless  of  the 
population  of  the  county.  But,  suppose  the 
Legislature  does  establish  a  separate  criminal 
court  in  such  counties,  as  it  has  done  in  the 
city  of  St.  Louis  and  in  the  counties  of  Jack- 
son, Buchanan,  Greene,  and  others,  and  con- 
cede that  the  Legislature  has  the  power  un- 
der the  Constitution  to  not  only  abate  the 
Jurisdiction  of  the  circuit  Judges  In  such 
counties  to  try  criminal  cases,  but  that  it  has 
the  power,  also,  to  entirely  deprive  them  of 
such  Jurisdiction,  and  conceding  further  that 
the  various  acts  of  the  Legislature  creating 
the  criminal  courts  of  those  various  counties, 
either  in  express  terms  or  by  implication,  de- 
prived the  circuit  Judges  of  those  counties  of 
all  Jurisdiction  to  try  criminal  cases  therein, 
and  conferred  exclusive  power  upon  the  crim- 
inal courts  so  established,  yet  It  cannot  be 
logically  contended  that  the  Legislature  can- 


not, by  an  express  act,  such  as  the  one  here 
under  consideration,  restore  to  such  circuit 
Judges  the  Jurisdiction  to  hear  and  determine 
criminal  cases  as  fully  and  as  completely  as 
they  possessed  It  t>efore  they  were  so  depriv- 
ed of  that  Jurisdiction.  And  when  the  act 
in  question  conferred  Jurisdiction  upon  the 
Judge  of  division  No.  7  of  the  circuit  court  of 
Jack8<m  county  to  hear  and  determine  causes 
sent  to  him  on  change  of  venue  from  division 
Na  1  of  the  criminal  court  of  the  county,  or 
by  being  called  in  by  that  court,  or  by  the 
circuit  or  criminal  courts  of  any  other  county, 
his  Jurisdiction  is  Just  as  complete  and  per- 
fect to  try  causes  as  is  that  of  the  Judge  of 
the  circuit  court  of  Saline  or  Buchanan  coun- 
ty when  called  in  as  provided  by  law.  By  the 
act  in  question  the  Legislature  conferred  up- 
on the  Judge  of  division  No.  7  of  the  circuit 
court  of  Jackson  county  the  same  authority 
and  Jurisdiction  to  hear  and  determine  both 
civil  and  criminal  cases  that  Is  possessed  and 
exercised  by  the  circuit  Judges  all  over  the 
state,  and  he  and  they  may  be  called  into 
another  circuit  or  criminal  court  when  not 
prohibited  by  statute  to  hear  and  determine 
cases  therein,  as  was  held  by  the  able  and 
well-considered  cases  of  Gordon  and  McCar- 
ver, supra. 

I  am  therefore  clearly  of  the  opinion  that 
the  act  in  question  is  not  vulnerable  to  the 
constitutional  assaults  before  suggested. 

VALLIANT,  J.  (dissenting).  I  am  unable  to 
concur  in  the  majority  opinion  in  this  case, 
and  I  deem  the  subject  of  sufficient  import- 
ance to  express  my  views  as  briefly  as  I  can 
In  a  dissenting  opinion.  The  act  of  the  Gen- 
eral Assembly  entitled  "An  act  to  create  an 
additional  division  of  the  criminal  court  of 
Jackson  county,"  etc.,  approved  March  19, 
1907  (Laws  1902,  p.  209),  is  not,  In  my  opin- 
ion, unconstitutional,  but  I  am  also  of  the 
opinion  that  the  acts  of  Judge  Wallace,  com- 
plained of  In  the  petition  in  this  case,  are 
not  in  violation  of  the  mandates  of  that  act. 
My  reasons  for  saying  the  act  in  question  Is 
not  unconstitutional  are  as  follows: 

The  circuit  courts  and  criminal  courts 
named  In  section  1,  art.  6,  of  the  institu- 
tion are  not  mere  local  tribunals,  but  are  com- 
ponent parts  of  the  Judicial  system  of  the 
state.  They  are  state  institutions,  and  there- 
fore the  laws  passed  establishing  them  and 
prescribing  their  machinery  are  general  laws, 
not  local  or  special,  although  to  some  of  them 
may  be  given  peculiar  features,  rendered  nec- 
essary by  the  local  situations  in  the  places 
where  the  courts  are  to  sit  State  ex  rel.  v. 
Hughes,  104  Mo.  439,  16  S.  W.  489;  State  ex 
rel.  V.  BMeld,  119  Mo.,  loc.  cit  611,  24  S.  W. 
752;  State  ex  rel.  v.  Dabbs,  182  Mo.  359,  81 
S.  W.  1148.  It  is  not  a  matter  of  mere  local 
Interest  whether  there  be  one,  two,  or  more 
courts  having  general  criminal  Jurisdiction 
in  Jackson  county,  or  what  Judges  shall  pre- 
side over  such  courts.  It  is  a  state  affair, 
and  all  the  people  are  interested  in  it    The 
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act,  therefore,  does  not  violate  section  58, 
art.  4,  of  the  Ck)natltatlon.  Nor  is  the  act 
unconstitutional  in  specifying  that  the  judge 
of  a  particular  division  of  the  circuit  court 
of  that  county  may  be  called  to  preside  in 
either  one  of  the  divisions  of  the  criminal 
court  because  the  judge  so  liable  to  be  called 
is  not  designated  by  name,  not  referred  to 
as  an  individual,  but  is  called  only  by  his 
official  title,  and  it  applies,  not  only  to  the 
present  judge  presiding  in  division  No.  7,  but 
to  any  judge  who,  at  the  time  he  is  called, 
may  be  occupying  that  office.  Why  division 
No.  7  was  especially  designated  It  Is  not 
necessary  for  us  to  know.  It  was  for  a  rea- 
son satisfactory  to  the  lawmaker,  and  that  is 
sufficient.  But  even  if  the  act  had  to  be  da- 
fended  from  the  charge  of  arbitrary  selection, 
very  good  reasons  could  be  conjectured,  since 
the  judge  of  that  division  Is  liable  to  be  call- 
ed at  any  time  to  quit  bis  civil  docket,  giving 
him  time  only  to  finish  a  case,  the  trial  of 
which  he  may  have  already  begun,  and,  throw- 
ing all  his  other  cases  aside,  be  necessarily 
must  arrange  his  docket  as  well  as  he  can, 
with  an  eye  to  that  emergency,  and  the  Leg- 
islature may  have  well  thought  that  it  were 
better  to  subject  any  certain  one  of  the  cir- 
cuit court  divisions  to  that  uncertainty  than 
all  of  them.  Therefore  I  see  no  violation  of 
the  Constitution. 

But  this  act  is  a  very  peculiar  one.  It 
starts  off  in  the  first  section  with  the  proc- 
lamation that  "an  additional  division"  of  the 
criminal  court  of  Jackson  county  Is  hereby 
"created,"  and  that  "an  additional  office  of 
the  Judge  of  the  criminal  court  is  hereby 
created,"  but,  so  far  as  the  additional  tribu- 
nal and  the  additional  office  are  concerned, 
the  creation  ends  In  that  proclamation.  Al- 
though In  the  first  section  we  are  led  to  ex- 
pect the  establlstmient  of  "an  additional  di- 
vision," that  is  a  tribunal  that  had  not  there- 
tofore existed,  and  "an  additional  office  of 
judge  of  the  criminal  court,"  that  Is  a  judi- 
cial office  that  had  not  theretofore  existed,  yet 
there  is  no  provision  in  the  act  for  election 
or  appointment  of  an  additional  officer  or 
prescribing  bis  term  of  office.  In  the  body 
of  the  act  the  only  provision  made  for  the 
exercise  of  judicial  power  is  the  authority 
conferred  on  the  judge  of  the  criminal  court, 
who  it  says  Is  thereafter  to  be  called  the 
judge  of  division  1,  to  call  one  of  the  circuit 
judges  to  aid  him  in  the  disposal  of  criminal 
eases  when  he  thinks  be  has  more  than  be 
can  dispose  of  with  reasonable  expedlttt>n.  A 
circuit  court  has  criminal  jurisdiction,  and, 
although  the  General  Assembly  may  establish 
a  criminal  court  in  a  county  having  over  50,- 
000  Inhabitants,  and  give  It  criminal  juris- 
diction, yet  the  subject  is  still  within  the 
scope  of  the  power  of  the  Legislature,  and 
it  may  authorize  a  circuit  judge  to  be  called 
to  preside  in  a  criminal  court,  or  authorize 
a  circuit  court  in  its  own  capacity  to  try  crim- 
inal cases;  and  that  is  all  that  this  act  has 
done.    Notwithstanding  the  proclamation  in 


the  first  section  that  an  additional  court  and 
an  additional  judicial  office  have  been  creat- 
ed, yet  in  point  of  fact  there  has  ooly  been 
a  new  duty  Imposed  on  an  already  existing 
court  and  an  already  existing  judge.  True, 
the  act  refers  to  the  circuit  judge,  when  be 
has  been  called  in  and  is  in  the  performance 
of  duties  Imposed  by  the  act,  as  judge  of  divi- 
sion No.  2  of  the  criminal  court ;  bat  calling 
him  by  another  name  does  not  change  Us 
official  character,  nor  does  the  laying  upon 
him  duties,  which  he  did  not  before  bear, 
but  which  are  appropriate  to  his  office  when- 
ever the  General  Assembly  choose  to  call 
them  Into  action,  alter  his  official  character. 
He  is  given  no  new  commission,  and  he  takes 
no  other  oath  of  office.  It  is  by  virtue  of  his 
commission  and  oath  of  office  as  circuit  judge 
that  he  may  be  required  to  perform  the  duties 
imposed  by  this  act  He  is  still  a  circuit 
judge,  and  nothing  more. 

The  Constitution  requires  that  the  judges 
of  all  courts  of  record  shall  be  elected.  Sec- 
tion 30,  art  6.  And  a  vacancy  in  any  office 
"unless  otherwise  provided  by  law  shall  be 
filled  by  appointment  by  the  Governor."  But 
there  is  no  provision  in  this  act  for  the  elec- 
tion or  appointment  of  an  additional  judge 
of  the  criminal  court  of  Jackson  county.  In 
my  opinion,  therefore,  whilst  the  Legislature, 
in  passing  this  act,  started  out  with  the  proc- 
lamation that  a  new  court  and  a  new  office 
were  thereby  created,  yet  it  stopped  before  it 
accomplished  that  purpose,  if  that  was  really 
the  purpose,  and  branched  off  into  authoriz- 
ing the  judge  of  the  criminal  court  then  exist- 
ing to  call  to  his  aid  one  of  the  divisions  of 
the  circuit  court  already  existing,  and  the 
judge  thereof,  also  already  in  official  exist- 
ence. All  the  rest  of  the  act  is  but  directi<m 
In  the  conduct  of  the  business  when  the  cir- 
cuit judge  shall  have  been  called  In.  Calling 
a  thing  by  a  new  name  does  not  give  it  a 
new  character.  Calling  the  court  presided 
over  by  the  judge  of  circuit  court  No.  7  di- 
vision 2  of  the  criminal  court  does  not  make 
it  an  independent  criminal  court,  in  the  sense 
that  it  can  come  into  potential  existence  oth- 
erwise than  by  being  called  into  activity  by 
the  judge  of  the  criminal  court. 

Neither  division  No.  7  of  the  circuit  court 
nor  the  judge  thereof  can,  under  this  act,  ex- 
ercise any  criminal  jurisdiction  until  that 
judge  is  called  to  do  so  by  the  judge  of  divi- 
sion 1 ;  and  division  2,  after  being  called 
into  action,  must  close  finally  when  the  Judge 
of  division  1  says  he  no  longer,  for  the  pres- 
ent, needs  it  The  language  of  the  act  on 
that  point  Is  too  plain  for  construction.  Here 
it  is:  "Sec.  2.  Whenever  in  the  opinion  of 
the  judge  of  division  1  of  said  criminal 
court  the  business  of  said  court  shall  require 
the  assistance  of  an  additional  judge  to 
promptly  dispose  of  the  same,  said  judge  of 
division  1  of  said  criminal  court  shall  notify, 
in  writing,  the  judge  of  division  7  of  the 
circuit  court  of  Jackson  county,  and  It  shall 
thereupon  be  the  duty  of  said  judge  of  said 
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dlTlsIon  7  of  said  circuit  court,  with  all  con- 
venient speed  (but  not  until  the  conclusion  of 
the  case  which  may  then  be  on  trial  before 
him  In  said  circuit  court),  to  proceed  to  open 
said  division  2  of  said  criminal  court,  and  to 
proceed  with  the  business  thereof,  and  to  con- 
tinue in  the  performance  of  such  duties  until, 
In  the  opinion  of  the  Judge  of  division  1  of 
said  court,  that  such  assistance  Is  no  longer 
needed,  and  the  judge  of  division  2  shall 
thereapoB  adjourn  said  division  2  of  said 
court  finally;  and  said  division  shall  stand 
adjourned  until  the  assistance  of  said  judge 
is  again  needed." 

Reading  this  act  from  beginning  to  end,  it 
means  this,  and  nothing  more,  to  wit:  When- 
ever in  the  opinion  of  the  judge  of  the  crimi- 
nal court  of  Jackson  county,  "the  business 
of  said  court  shall  require  the  assistance  of 
an  additional  judge  to  promptly  dispose  of 
the  same,"  he  is  given  the  authority,  and  it 
is  made  his  duty,  to  call  to  his  assistance  the 
judge  of  division  7  of  the  circuit  court,  and 
that  judge  shall  open  a  court  and  try  crimi- 
nal cases  assigned  to  it,  and  he  Is  to  continue 
the  existence  of  that  court  as  a  division  of 
the  criminal  court,  so  long  as,  and  no  longer 
than,  the  regular  judge  of  the  criminal  court 
deems  it  necessary,  and  when  he  deems  It  no 
longer  necessary  he  Is  to  so  notify  the  cir- 
cuit judge,  and  thereupon  division  No.  2  is 
to  close  finally  and  stand  closed  until.  In  the 
opinion  of  the  judge  of  the  criminal  court,  a 
necessity  again  arises  for  calling  it  into  ac- 
tion. Although  the  Legislature  said  In  sec- 
tion 1  that  "an  additional  office  of  judge  of 
the  criminal  court  is  hereby  created,"  yet  the 
rest  of  the  act  shows  that  it  did  not  mean 
what  it  said,  or  else  that  it  left  the  purpose 
tmflnished.  The  language  Implies  the  crea- 
tion of  a  new  office,  yet  the  term  of  the  office 
Is  not  prescribed,  nor  how  it  shall  be  filled, 
whether  by  election  or  appointment  The 
body  of  the  act  shows  that  no  new  creation 
was  intended,  but  only  a  new  use  for  an  of- 
fice already  in  existence.  All  the  rest  of  the 
act,  prescribing  what  the  two  divisions  of 
the  criminal  court  shall  do  and  liow  they 
shall  do  It,  has  In  contemplation  the  condition 
existing  of  the  circuit  judge  of  division  No.  7 
having  been  called  in  to  assist  In  the  dis- 
patch of  criminal  business,  and  having  not 
yet  been  notified  that  his  aid  Is  no  longer 
needed.  When  once  called  in,  the  act  con- 
templates that  he  will  continue  until  notified 
to  "adjourn  finally."  Therefore  there  may  be 
a  time,  temporarily,  when  the  division  Is  not 
In  actual  session,  though  still  in  potential  ex- 
istence, holding  Itself  ready  to  exercise  crimi- 
nal Jurisdiction. 

Section  8  of  the  act,  the  provisions  of  which 
it  is  charged  In  the  petition  have  been  vio- 
lated, must  be  construed  in  the  light  of  the 
whole  act ;  and,  when  so  construed,  It  means 
that  the  provisions  of  that  section  are  to  be 
ot)served  when  the  fact  is  that  the  circuit 
judge  of  No.  7  has  been  called  in  in  conformity 
with  the  provisions  of  section  2,  and  has  not 


been  notified  that  his  assistance  Is  no  longer 
needed.  Even  if  we  call  the  tribunal,  which 
the  circuit  judge  No.  7  presides  over,  division 
No.  2  of  the  criminal  court,  still  division  No. 
2  of  the  criminal  court  Is  not  available  for 
any  purpose  until  the  judge  of  division  No.  1 
calls  it  Into  activity,  and  he  alone  is  the 
Judge  of  the  necessity  for  doing  so.  Section 
8  requires  that  when  an  application  for  a 
change  of  venue  is  made  in  either  division, 
for  a  cause  disqualifying  the  judge  of  that  di- 
vision, the  cause  shall  be  transferred  to  the 
other  division.  The  very  language  of  that 
section  shows  that  it  contemplates  a  situation 
wherein  both  divisions  are  in  potential  exist- 
ence; but  If  the  application  for  a  change  of 
venue  is  made  in  division  No.  1  at  a  time 
when  division  No.  2  is  not  in  potential  exist- 
ence, the  cause  cannot  be  transferred  to  that 
division,  and  the  law  nowhere  requires  the 
judge  of  No.  1  to  call  the  circuit  Judge  of 
No.  7  to  open  division  No.  2  of  the  criminal 
court,  except  when  in  his  Judgment  it  ought 
to  be  done,  and  no  other  court  can,  by  man- 
damus or  otherwise,  control  his  discretion  in 
that  respect  He  may  be  compelled  to  act 
but  he  cannot  be  commanded  what  to  do.  Of 
course,  when  an  application  for  a  change  of 
venue  Is  made,  as  in  this  case,  he  may,  if  he 
sees  fit  call  the  circuit  judge  of  division  No.  7 
to  open  division  No.  2  of  the  criminal  court, 
and  then  transfer  the  cause  to  that  court, 
but  that  is  a  matter  within  his  discretion.  In 
the  absence  of  any  showing  that  division  No. 
2  of  the  criminal  court  was  in  potential  ex- 
istence when  the  application  for  a  change  of 
venue  in  this  case  was  made,  Judge  Wallace 
bad  the  right  to  "notify  and  request  the  judge 
of  some  other  circuit  to  try  the  cause,"  as 
prescribed  in  section  2597,  Rev.  St  1889. 

For  these  reasons,  in  my  opinion,  the  peti- 
tion for  a  writ  of  prohibition  ought  to  be  de- 
nied. 

GANTT,  C.  J.  I  fully  concur  with  Judge 
VALLIANT  that  notwithstanding  the  lan- 
guage in  the  first  section  of  the  act  of  1907 
(Laws  1907,  p.  209)  now  under  consideration, 
to  wit  "an  additional  division  to  be  known 
as  division  2  Is  hereby  created  in  and  for 
the  criminal  court  of  Jackson  county,  Missou- 
ri. The  additional  office  of  Judge  of  the  crim- 
inal court  is  hereby  created" — there  was  In 
fact  no  such  additional  division  created,  for 
the  reason  that  no  provision  whatever  was 
made  for  the  election  or  appointment  of  a 
judge  for  the  said  division,  no  term  of  office 
prescribed,  no  qualifications  defined,  and  no 
compensation  appropriated  for  his  services. 
In  legal  contemplation  we  know  of  no  such 
thing  as  a  court  dissociated  from  the  Idea  of 
a  tribunal  consisting  of  one  or  more  judges 
organized  for  the  purpose  of  administering 
justice  according  to  law.  Bouvler  says:  "The 
one  common  and  essential  feature  in  all  courts 
Is  a  judge  or  judges,  so  essential,  indeed, 
that  they  are  often  called  'the  court' "  The 
power  to  create  and  apportion  the  jurisdic- 
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tlon  of  a  criminal  conrt,  In  counties  having 
a  population  of  50,000,  is  vested  In  the  Lieg- 
Islature,  and  the  Legislature  alone  can  pro- 
vide for  the  filling  of  the  office  of  Judge  of 
such  a  court,  either  by  election  or  appoint- 
ment, and  must  fix  the  term  of  the  said  of- 
fice and  provide  for  an  Incumbent  thereof 
and  his  quallflcatlons  therefor,  as  well  as  for 
the  filing  of  vacancies  In  the  same.  Accord- 
ingly, when  a  careful  examination  of  the  act 
of  1907  demonstrates  that  nowhere  in  the 
act  la  any  provision  made  for  the  election  or 
appointment  of  a  judge  of  said  court  or  for 
the  term  of  his  office,  or  his  qualifications 
therefor,  we  are  inevitably  forced  to  the 
conclusion  that  the  so-called  "division  No.  2" 
of  said  court  never  In  law  or  In  fact  became 
a  court.  I  also  agree  with  Judge  VALLIANT 
that  if  the  Judge  of  division  No.  7  of  the  cir- 
cuit court  should  be  called  in  by  Judge  Wal- 
lace, he  would  be  only  the  judge  of  the  circuit 
court  to  which  he  had  been  lawfully  appoint- 
ed, and  not  judge  of  division  No:  2  of  the 
criminal  conrt,  and  calling  him  Judge  of  divi- 
sion No.  2  would  not  make  him  any  more  or 
less  than  judge  of  the  circuit  court,  tem- 
porarily called  In  to  assist  Judge  Wallace 
in  the  disposition  of  his  docket,  and  it  Is  only 
that  when  so  called  In  he  could  be,  with  any 
propriety,  designated  as  Judge  of  division  No. 
2,  and  while  so  acting  could  under  the  act 
have  a  criminal  cause  sent  to  him  under  the 
provision  of  section  8  of  the  act  That  sec- 
tion, when  read  in  connection  with  the  whole 
act  simply  means  that  while  acting  under 
the  requirement  of  the  judge  of  the  crlmliial 
court  as  assistant  judge  of  said  court,  a  cause 
might  be  certified  to  him  which  Judge  Wal- 
lace was  Incompetent  under  the  law  to  try. 
But  until  he  was  so  called  In,  as  already  said, 
there  is  and  would  be  imder  the  law  no  such 
thing  as  a  separate  division  No.  2,  to  whom 
a  cause  could  be  sent  on  change  of  venue. 
There  is  no  such  thing  under  the  act  as  a 
permanent  division  No.  2  of  said  criminal 
court  but  a  mere  temporary  expedient  for 
the  disposition  of  the  docket  when,  and  only 
when,  the  judge  of  the  criminal  court  is  of 
the  opinion  that  be  needs  such  assistance. 
In  the  absence  of  a  call  and  notification  of 
the  judge  of  division  No.  7  of  the  circuit 
court  there  is  absolutely  no  obstacle  to  the 
judge  of  the  criminal  court  calling  in  the 
judge  of  some  other  circuit,  other  than  the 
judge  of  division  No.  7  of  the  circuit  court 
of  Jackson  county,  to  try  the  case  when  an 
application  for  change  of  venue  has  been 
made  against  the  regular  Judge  of  the  crimi- 
nal court 

In  the  application  for  a  writ  in  this  case 
there  Is  no  pretense  that  at  the  time  the 
petitioner  herein  prayed  for  this  writ  of 
prohibition,  Judge  Wallace  had  called  In 
Judge  Porterfield  to  assist  him  In  the  disposi- 
tion of  his  docket  and  that  Judge  Porter- 
field  was  actually  engaged  in  assisting  in 
the  trial  of  the  criminal  docket  of  said  court 
If  the  act  of  1907  has  been  properly  con- 


strued by  Judge  VALLIANT,  as  I  think  It 
has,  it  does  not  repeal,  by  implication,  sec- 
tion 2507,  as  adopted  February  21,  1905 
(Laws  Mo.  1905,  p.  132),  as  both  acts  can 
stand.  Indeed,  we  think  It  is  obvious  that 
the  purpose  of  the  two  acts  was  essentially 
dlfTerent  The  act  of  1905,  wblcta  Is  a  con- 
tinuation of  section  2597,  Rev.  St  1899,  with 
certain  amendments,  was  passed  with  a  view 
to  a  change  of  venue  in  an  individual  case 
as  it  might  arise,  and  is  general,  having  ap- 
plication to  all  circuit  and  criminal  courts, 
whereas  the  act  of  1907  was  only  intended 
to  provide  temporarily  for  assistance  to  the 
criminal  court  of  Jackson  county  when  its 
docket  should  become  congested;  and  the 
judge  called  in  to  render  such  assistance 
was  to  aid  in  the  disposition  of  the  docket 
without  any  reference  to  the  regular  judge  of 
that  court  being  disqualified  for  any  reason, 
and  the  right  of  change  of  venue  from  the 
regular  judge  to  such  assistant  Judge  was 
only  given  when  such  assistant  judge  had 
been  called  in  and  was  in  the  discharge  of 
his  duties  as  additional  judge,  or  his  serv- 
ices had  not  yet  been  dispensed  with  by  the 
regular  Judge,  as  contemplated  in  section  2 
of  the  act.  The  law  on  this  subject  of  Im- 
plied repeal  of  one  statute  by  another  is 
firmly  established  in  this  state.  It  was  an- 
nounced Id  Manker  v.  Faulhaber,  94  Mo.,  loc. 
dt.  440,  6  S.  W.  375,  to  be:  "In  order  that 
the  latter  shall  operate  a  repeal  of  the  for- 
mer, the  two  acts  must  be  irreconcilably  in- 
consistent or  It  must  clearly  appear  that  the 
Legislature  intended  by  the  latter  act  to  pre- 
scribe the  only  rule  that  should  govern  in 
the  case  provided  for.  City  of  St  Louis  v. 
Alexander,  23  Mo.  483;  Deters  v.  Renlck,  37 
Mo.  598;  Vastine  v.  McDonald,  38  Mo.  629; 
State  ex  rel.  v.  Macon  County,  41  Mo.  453; 
State  ex  rel.  v.  Severance,  55  Mo.  378;  Sedg- 
wick on  Stat  &  Const  Law  (2d  Ed.)  97, 
107."  State  ex  rel.  v.  Slover,  113  Mo.  202, 
20  S.  W.  788;  State  ex  rel.  v.  Walbridge,  119 
Mo.  383,  24  S.  W.  457,  41  Am.  St  Rep.  663. 
So  that  as  Judge  Wallace  had  not  exercised 
the  privilege,  which  he  alone  possessed,  of 
calling  In  the  Judge  of  division  No.  7  of  the 
circuit  court  to  assist  him  in  the  disposition 
of  his  docket  there  was  no  such  court  or  di- 
vision of  court  as  division  No.  2  to  which  to 
send  the  case  on  change  of  venue,  or  Judge 
thereof  to  be  called  in  to  try  the  same;  and 
hence,  even  if  the  act  Is  otherwise  valid. 
Judge  Wallace  was  not  exceeding  his  Juris- 
diction in  calling  in  Judge  Fort  to  try  the  pe- 
titioner. 

2.  But  in  my  opinion  the  act  of  March  19, 
1907,  entitled  "An  act  to  create  an  additional 
division  of  the  criminal  court  of  Jackson 
county,  Missouri,"  etc.,  was  not  a  constitu- 
tional enactment.  I  reach  this  conclusion 
not  on  the  ground  that  it  Is  a  special  act 
within  the  meaning  of  section  53  of  article 
4 '  of  the  Constitution,  because  I  regard  it 
as  well  settled  in  this  state  that  acts  of  the 
Legislature  providing  for  additional  courts. 
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either  circuit  or  criminal,  are  matters  which 
affect  the  whole  state,  and  It  has  been  so 
ruled  on  numerons  occasions.  State  ex  rel. 
T.  Hughes,  104  Mo.  459,  16  S.  W.  489;  State 
V.  Orrick,  106  Mo.  Ill,  17  8.  W.  17C,  328; 
State  ex  rel.  ▼.  Field,  119  Mo.  611,  24  S.  W. 
752;  State  t.  Etchman,  189  Mo.  648,  88  S. 
W.  643;  Coffey  v.  Carthage,  200  Mo.  616,  98 
S.  W.  562.  In  my  opinion  the  act  Is  In  plain 
violation  of  section  1  of  article  4  of  the  Con- 
stitution, which  provides:  "The  legislative 
power  subject  to  the  limitations  herein  con- 
tained shall  be  vested  In  a  Senate  and  House 
of  Representatives  to  be  styled  'The  General 
Assembly  of  the  State  of  Missouri.'  "  As  said 
by  this  court,  in  State  ex  rel.  Magard  v. 
Pond,  93  Mo.  632,  6  S.  W.  477:  "The  proposi- 
tion that,  imder  our  form  of  government,  the 
power  and  duty  of  mailing  laws  Is  cast  upon 
the  Legislature,  and  that  such  power  cannot 
be  delegated,  except,  perhaps,  to  municipal 
corporations  for  their  local  government.  Is 
too  clear  to  admit  of  dispute."  That  a  law 
may  be  conditional  as  to  Its  taking  effect  or 
Its  operation  upon  the  happening  of  a  fn- 
tuve  event  has  bem  announced  by  a  large 
number  of  the  ablest  courts  of  this  comitry. 
The  most  familiar  example  of  this  character 
of  legislation  is  found  In  tbe  so-called  local 
option  laws  In  the  various  states,  in  which 
laws,  perfect  In  themselves  when  they  left 
the  Legislature,  are  to  control  and  be  effect- 
ive when  a  majority  of  tbe  quallfled  voters 
of  a  given  city  or  county  give  their  assent 
thereto.  Some  of  the  earlier  authorities  held 
that  the  enactment  of  laws  of  this  character 
was  a  delegation  of  legislative  functions,  and 
therefore  beyond  the  power  of  the  Legisla- 
ture, but  a  large  preponderance  of  the  more 
recent  decisions  of  the  courts  of  last  resort 
in  this  country  hold  that  it  is  within  the 
power  of  the  Legislature  to  enact  such  laws, 
provided  always  that  they  contain  an  entire 
and  perfect  declaration  of  the  legislative  will, 
and  require  nothing  to  perfect  them  and 
make  them  operative  as  laws,  except  the  de- 
termination by  the  people  of  the  district  to 
be  affected  by  such  laws,  at  an  election  pro- 
vided for  in  the  statute.  And  such  has  been 
tbe  ruling  in  this  state,  beginning  with  State 
ex  rel.  v.  Pond,  9S  Mo.  006,  6  S.  W.  409,  down 
to  and  including  State  v.  Handler,  178  Mo. 
38,  76  S.  W.  984.  The  act  In  this  caee,  how- 
ever, is  one  which  on  its  face,  if  valid  at 
all,  takes  effect  immediately,  by  virtue  of  tbe 
emergency  clause.  It  does  not  fall  within 
that  class  of  laws  which  are  to  take  ef- 
fect npon  a  contingency.  On  the  contrary, 
the  inherent  vice  in  the  act  Is  that  on  Its 
face  it  delegates  legislative  power. 

By  section  81  of  article  6  of  the  Conjjtitu- 
tion  of  this  state  the  power  to  create  a  crim- 
inal court,  in  counties  having  a  population  of 
50,000,  is  vested  exclusively  in  the  General 
Assembly,  In  addition  to  the  plenary  grant 
of  legislative  power  in  section  1  of  article  4 
of  tbe  Constitntion.  In  State  ex  rel.  v.  Coun- 
ty Court,  60  Mo.  321,  11  Am.  Rep.  415,  It  was 


said:  "A  tribunal  for  the  transaction  of  Judi- 
cial business  can  only  be  granted  by  the 
supreme  power  of  the  state."  In  view  of 
these  organic  principles,  it  may  be  safely  as- 
serted that  tbe  exercise  of  Judgment  and  dis- 
cretion, and  the  determination  of  the  neces- 
sity for  and  the  expediency  of  providing  for 
an  additional  Judge  of  the  criminal  court  of 
Jackson  county,  was  a  legislative  function, 
which  could  not  be  delegated  to  any  other  per- 
son or  persons.  What  is  a  legislative  function 
has  often  been  considered  by  this  court. 
Thus  in  Rnggies  v.  Collier,  43  Mo.  353,  the 
charter  of  tbe  city  of  St  Louis  provided  that: 
"In  those  cases  where  the  city  council  shall 
deem  it  necessary,  and  also  in  cases  where 
the  owners  of  the  major  part  of  the  lots  or 
lands  fronting  on  any  paved  street,  etc.,  may 
petition  for  paving  the  same,  the  city  council 
shall  cause  such  repaving  to  be  done  in  the 
manner  prescribed  by  ordinance."  The  city 
passed  an  ordinance  which  provided  that  in 
a  certain  portlm  of  the  city,  "the  mayor  Is 
hereby  authorized  to  cause  the  carriageways 
of  the  streets  thereof  to  be  paved  with  wood- 
en pavement  wherever  and  whenever  he 
should  deem  it  necessary."  This  court  said: 
"It  was  the  Intention  of  the  Legislature,  in 
conferring  this  power,  that  the  council  should 
act.  In  determining  this  subject,  in  its  legis- 
lative capacity,"  and  that  there  was  no  au- 
thority In  the  charter  to  Justify  the  council 
In  referring  to  another  person  or  body  the 
right  to  determine  when  the  work  of  repav- 
ing should  be  done,  the  court  saying:  "Legis- 
lative power  implies  Judgment  and  discretion 
upon  the  part  of  those  who  exercise  it,  and  a 
special  confidence  and  trust  upon  the  part  of 
those  who  confer  it.  •  •  •  That  exer- 
cise of  Judgment,  discretion,  and  care,  which 
the  persons  most  deeply  interested  had  tbe 
tight  to  expect  on  the  imrt  of  those  to  whom 
they  committed  their  important  trust,  per- 
haps on  account  of  their  confldoice,  is  absolved 
and  shifted  and  placed  in  the  mere  discretion 
of  a  city  officer.  There  Is  nothing  imperative 
on  the  mayor.  He  may  act  or  not  at  bis  pleas- 
ure and  caprice.  It  is  easy  to  perceive  that 
such  a  power  might  be  susceptible  of  the  great- 
est abuse,  and  the  law  has  wisely  withheld 
It"  The  principle  announced  In  that  case 
has  been  reiterated  many  times  In  this  state. 
Gllflllan  V.  Eddy,  123  Mo.  546,  27  S.  W.  471 ; 
Matthews  v.  City,  68  Mo.  115,  30  Am.  Rep. 
776;  Nelll  v.  Gates,  152  Mo.  585,  54  S.  W. 
460 ;  Whitworth  v.  Webb  City,  204  Mo.,  loc. 
dt.  598,  103  S.  W.  80:  Sedalia  v.  Donohue, 
190  Mo.  407.  88  S.  W.  386. 

Judge  Cooley,  in  bis  work  on  Constitution- 
al Limitations  (page  137),  says:  "One  of  the 
settled  maxims  in  constitutional  law  is  that 
the  power  conferred  upon  the  Legislature 
to  make  laws  cannot  be  delegated,  by  that 
department,  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  state  has 
located  the  authority,  there  it  must  remain, 
and  hy  the  constitutional  agency  alone  the 
laws  must  be  made  until  the  Constitution  to 
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changed.  The  power,  to  whose  judgment, 
wisdom  and  patriotism  this  high  prerogative 
has  been  intrusted,  cannot  relieve  itself  of 
the  reBponBlbility,  by  choosing  other  agencies 
upon  which  the  power  shall  be  devolved,  nor 
can  it  substitute  the  judgment,  wisdom,  and 
patriotism  of  any  other  body  for  those  to 
which  alone  the  people  have  seen  fit  to 
confide  this  sovereign  trust"  These  princi- 
ples have,  however,  become  axiomatic  with 
us,  and  need  only  to  be  mentioned  to  be  ac- 
cepted. When  the  Legislature  came  to  con- 
sider the  propriety  and  necessity  for  another 
judge,  to  assist  in  disposing  of  the  business 
of  the  criminal  court,  as  already  said,  they 
stopped  short  of  providing  another  regular 
judge  for  said  court,  and  apparently  consid- 
ered that  the  congestion  of  the  business  of 
that  court  could  t>e  subserved  by  delegating 
the  whole  matter  to  the  Judgment  and  dis- 
cretion of  the  criminal  Judge.  They  left  it 
to  that  Judge  to  determine  in  his  own  mind 
when  the  business  of  said  court  would  re- 
quire the  assistance  of  another  Judge,  in> 
stead  of  determining,  with  the  light  t>efore 
them,  that  such  additional  judge  was  needed. 
That  the  determination  of  the  necessity  of 
another  Judge  was  a  legislative  function  it 
seems  to  me  too  plain  to  admit  of  a  doubt, 
but  this  high  duty  was  delegated  to  the  judge 
of  the  criminal  court,  who  should  determine 
for  himself  when  the  business  of  said  court 
required  such  assistance.  Can  a  clearer  case 
of  delegating  to  another  so  Important  a  duty 
be  conceived?  Certainly  the  subject-matter 
of  this  legislation  was  of  the  gravest  char- 
acter. It  was  a  provision  for  a  judge,  who 
should  have  Jurisdiction  to  pass  upon  the  life 
and  liberty  of  the  citizen,  and  yet  the  expe- 
diency and  duty  of  calling  in  an  additional 
Judge  was  shifted  from  the  Legislature  upon 
the  Judge  of  the  criminal  court,  to  determine 
for  himself  whether  he  would  call  in  such 
judge.  There  is  nothing  in  the  act  which 
made  It  Imperative  that  he  should  do  so  at 
any  particular  time  or  at  all.  and  yet  in  the 
fifteenth  section  of  the  act  it  is  recited  that 
"the  Increase  of  the  criminal  business  of 
said  criminal  court  in  said  county  being  so 
great  that  the  criminal  court  as  now  consti- 
tuted is  unable  to  dispose  of  the  same,  be- 
cause said  business  is  in  arrears  and  is  con- 
tinually and  rapidly  accumulating  and  ag- 
gravating the  delay.  In  the  administration  of 
justice."  And  yet  the  Legislature  left  it  en- 
tirely to  the  discretion  of  the  Judge  of  the 
criminal  court,  and  did  not  exercise  Its  con- 
stitutional power,  either  to  provide  another 
regular  Judge  for  said  court,  or  to  fix  a  defi- 
nite time  and  make  it  the  imperative  duty  of 
the  criminal  court  to  call  in  the  designated 
judge,  or  to  require  the  Judge  of  division  No. 
7  to  assume  said  duties  without  the  request 
or  notification  of  the  Judge  of  the  criminal 
court,  nor  did  it  assign  a  specified  portion  of 
the  docket  to  him  for  disposition,  and  make 
suitable  enactments  for  the  distribution  of 
the  cases.    Bnt  this  is  not  all.    Not  only  was 


the  judge  of  the  criminal  court  left  entirely 
untrammeled  as  to  whether  he  would  call  Id 
the  Judge  of  division  No.  7,  but  he  was  given 
the  additional  power  to  determine  when  such 
assistance  was  no  longer  needed,  whereupon 
the  Judge  of  division  No.  7  should  adjourn 
his  sittings.  If  certainty  in  the  law  is  one  of- 
its  most  desirable  elements,  surely  it  has  been 
violated  in  this  case,  and  it  cannot  be  said 
that  it  was  a  rule  of  conduct  prescribed  by 
the  lawmaking  power.  I  cannot  agree  to  tbe 
construction  placed  upon  section  8  of  the  act, 
in  view  of  the  provisions  of  section  2. 

In  my  opinion  the  latter  section  goes  to 
tbe  very  life  and  essence  of  the  whole  act, 
and  I  can  but  regard  the  act,  taken  in  its 
entirety,  as  a  delegation  of  a  legislative  pow- 
er of  the  General  Assembly  to  the  Judge  of 
the  criminal  court,  and,  in  the  light  of  con- 
stitutional principles,  was  In  contravention  of 
the  plenary  legislative  power  conferred  upon 
the  General  Assembly  by  the  first  section  of 
article  4  of  the  Constitution.  Accordingly, 
in  my  opinion,  it  should  be  held  inoperative 
and  Incapable  of  enforcement,  and  so  hold- 
ing. I  think  the  writ  of  prohibition  should 
be  denied  in  this  case. 

BURGESS,  J.,  concurs. 


MERIWETHER  V.  PUBLISHERS:   GEORGE 

KNAPP  ft  CO. 
(Supreme  Court  of  Missouri.  Division  No.    1. 

April   1,   1908.) 

1.  LlBEI/— PETrriON— AVEEltEHT    OF    PlTBUCA- 
TIOS. 

The  petition  for  lil>el  is  sufficient,  though 
it  does  not  set  out  the  publication  in  full,  and 
does  not  show  it  was  tbe  publication  of  a  plead- 
ing; the  charge  as  contained  in  the  pleading 
and  publication  not  varying  so  radicalLv  as  to 
materially  alter  the  sense  of  the  part  of  the  pub- 
lication claimed  to  be  lil>elou8,  and  defendant 
having  any  benefit  of  the  fact  that  the  publica- 
tion was  of  a  pleading,  when  the  whole  article, 
showing  such  fact,  is  introduced  in  evidence. 

[Ed.  Note.— B'or  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  {{  202,  203.] 

2.  SAlfE— VERtrE. 

A  cause  of  action  for  lil>el  contained  in  a 
newspaper  accrues  in  a  county  in  which  tbe 
paper  is  circulated,  tbooKh  tbe  domicile  of  tbe 
publisher  and  the  first  publication  are  in  another' 
county. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  |  180.] 

3.  Samb— Malice— Evidence. 

For  the  purpose  of  showing  malice  in  an 
alleged  libelous  publication  other  publications 
by  defendant  may  be  shown,  though  one  of  them 
is  devoted  merely  to  arraigning  another  man 
as  one  to  l>e  avoided  by  honest  men ;  plaintiff 
being  associated  with  him  in  some  of  the  other 
publications. 

[Ed.  Note. — Fy>r  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander.  H  286-200.] 

4.  Same  —  Pbiviueoed    Pubucahon  —  Judi- 

CIAL  PBOCEEDINGS — PLEADINGS. 

Application  for  change  of  venae  and  the 
hearing  thereon,  being  a  judicial  proceeding  look- 
ing to  or  a  judicial  step  towards  the  final  de- 
termination of  the  cause,  entitles  the  press  to 
publish  such  a  news  report  thereof  as  shall  be 
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without  malice,  and  the  report  may  as  showiiiK 
the  issnes  give  the  petition  and  answer  in  the 
case :  but,  the  replication  having  been  filed  at 
the  time  and  not  publiE^hed,  whether  there  was 
malice  in  its  omission  is  a  question  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Ubel  and  Slander.  {  363.] 

5.  Appeal  —  Review— Discretion    op    Tkial 
CoriiT— Aduission  of  Evidence. 

Where,  in  an  action  against  a  newspaper 
for  lil>el  in  publishing  part  of  the  pleadings  in 
an  action  by  plaintiff,  defendant,  for  the  pur- 
pose of  showing  it  Intended  to  make  and  was 
making  a  fair  report  of  the  proceedings,  tenders 
its  published  report  of  the  final  trial,  and  plain- 
tiff admits  the  fairness  of  such  report,  with  the 
single  exception  that  the  verdict  in  his  favor 
appears  on  an  inside  page  of  the  paper,  exclu- 
sion of  such  report,  in  view  of  sach  admission, 
is  in  the  discretion  of  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3849.1 

Appeal  from  St.  Louis  Circuit  Court;  Jotan 
W.  McEItalnnejr,  Judge. 

Action  by  Lee  Meriwether  against  Pub- 
lishers: George  Knapp  &  Co.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed  and 
remanded  tor  new  trial. 

Lebmann  &  Lehmann  and  R.  L.  Shackel- 
ford, for  appellant    Lee  Meriwether,  pro  se. 

LAMM,  J.  Prom  a  Judgment  for  $10,000, 
entered  on  a  verdict  of  a  Jury  In  the  circuit 
court  of  St.  Louis  county,  assessing  $5,000 
compensatory  and  $5,000  punitive  damages  for 
libel,  defendant  appeals. 

Plaintiff  has  long  resided  In  St  Louis,  Is  an 
author,  a  magazine  writer,  and  a  member  of 
tbe  bar  of  good  character  and  bearing  an 
honored  name,  following  the  profession  of  an 
attorney  as  his  regular  means  of  livelihood. 
He  was  at  one  time  State  Labor  Commissioner 
of  Missouri  and  at  another  held  a  federal 
position  charged  with  the  duty  of  writing  re- 
ports on  the  labor  situation  in  this  country 
and  abroad.  The  defendant  is  a  domestic 
business  corporation  having  its  principal  of- 
fice and  place  of  business  in  the  city  of  St 
TxMils,  and  at  the  times  in  band  owned,  print- 
ed, published  and  circulated  an  influential 
dally  newspaper  known  as  the  "St.  Louts 
Republic"  On  December  15, 1008,  its  average 
daily  circulation  was  100,866  in  Missouri,  and 
throughout  Illinois,  Iowa,  Arkansas,  and  Kan- 
sas, and  generally  throughout  the  United  States 
and  some  of  these  subscribers  resided  in  St 
Louis  coimty.  The  present  suit  grew  out  of  a 
former  one  for  libel  between  the  same  parties. 
As  the  former  suit  is  often  referred  to  in 
the  record.  It  will  hereafter  be  called  the 
"first  case."  After  many  incidents,  nisi,  plain- 
tiff recovered  Judgment  in  his  first  case  for 
$5,000  compensatory  damages  in  the  Lincoln 
circuit  court,  remitted  $500  of  the  amount,  and 
tlie  case  ultimately  reached  the  St  Louis 
Court  of  Appeals,  where  the  Judgment  was 
afllrmed.  120  Mo.  App.  354,  97  S.  W.  257. 
That  case  came  about  in  this  way:  On  Sep- 
tember 27,  1902,  defendant  published  in  its 
said  newspaper  an  editorial  under  the  caption 
of  "Meriwether  and  His  Friends."    The  libel 


was  based  on  strictures  made  upon  plaintiff  in 
that  editorial,  and  suit  was  l>egun  by  tiim  in 
the  circuit  court  of  the  city  of  St  Louis  for 
damages.  Such  steps  followed  tliat  the  is- 
sues were  made  up,  defendant  had  applied 
for  a  special  venire,  and  an  order  had  been 
passed  directing  such  panel  of  Jurors  be  sum- 
moned. We  take  it  one  had  l>een  summoned. 
At  any  rate,  the  day  was  set  for  trial,  to  wit, 
on  December  14, 1903;  and  on  that  day  plain- 
tiff filed  an  application  for  a  change  of  venue 
and  one  went  It  was  hard  on  tbe  heels  of 
this  incident  in  the  first  case  tlut  defendant 
published  in  its  said  newspaper  on  Decemt)er 
15,  1003,  matter  as  follows,  viz.:  (1)  Plain- 
tiff's petition  in  his  first  case ;  (2)  defendant's 
answer  to  that  petition ;  and  (3)  plaintilTs  ap- 
plication for  a  change  of  venue.  It  is  out  of 
that  publication  the  present  libel  suit  grew; 
the  complaint  being  of  alleged  libelous  matter 
contained  In  the  published  answer.  The  suit 
at  bar  was  brought  In  the  circuit  court  of  St. 
Louis  county.  It  was  conceded  at  the  trial 
that  the  first  publication  of  the  St  Louis 
Republic  on  the  day  in  question  was  not  in 
the  county,  but  in  the  city,  of  St  Louis.  It 
will  serve  no  wholesome  purpose  to  embalm 
•in  our  records  the  minutise  of  the  serious 
charges  and  coimter  charges,  the  criminations 
and  recriminations  of  the  pleadings,  nisi,  and 
of  the  briefs  of  learned  counsel  here.  Pos- 
sibly one  way  of  avoiding  taking  on  color  or 
heat  is  to  ignore  with  even-handed  Judicial 
serenity  the  color  and  beat  abounding  on  all 
Bides,  and  it  may  be  that,  "Touch  not.  Taste 
not.  Handle  not,"  is  a  motto  to  be  observed 
with  profit  in  this  instance.  Any  facts,  any 
averments,  any  instructions  given  or  refused, 
and  any  rulings  on  the  admissibility  of  evi- 
dence pertinent  to  vital  questions  made  here 
will  appear  with  the  discussion  and  determin- 
ation of  those  questions. 

1.  Defendant  Insists  there  was  a  fatal  vari- 
ance between  tbe  pleadings  and  the  proof. 
The  point  arose  at  the  trial  when  plaintiff 
sought  to  put  In  evidence  the  article  cliarged 
as  libelous.  In  ttiat  connection  counsel  said: 
"I  further  object  to  the  introduction  of  the 
article  because  it  Is  not  published  as  set  out 
in  tbe  petition  in  this  case.  It  is  offered  as 
I  understand  in  support  of  the  petition,  and 
I  object  to  it  as  not  the  publication  com- 
plained of  in  the  petition.  •  •  •  My  ob- 
jection is  that  the  article  taken  in  itself  in  its 
entirety  isn't  the  same  as  set  up  in  your  peti- 
tion." This  objection  was  overruled,  and  de- 
fendant excepted.  It  seems  plaintiff  counted 
on  parts  of  the  published  answer  of  defendant 
in  the  first  case  as  bearing  a  libelous  edge  or 
Btlng.  He  accordingly  selected  such  parts  as. 
In  his  Judgment,  he  could  prove  libelous,  and 
sach  matter  is  set  forth  in  his  present  peti- 
tion in  excerpts  from  defendant's  entire  an- 
swer as  published  on  December  15,  1003,  omit- 
ting other  averments  of  the  answer.  In  fact, 
there  is  nothing  In  the  petition  ear-marking 
the  libelous  matter  as  part  of  a  pleading  in 
court  at  all.     Defendant  insists  the  petition 
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should  have  shown  that  the  libelous  matter 
was  contained  in  a  pleading  filed  In  coort; 
and  this  because  (they  say)  the  very  publica- 
tion showed  a  controversy  coming  on  for  judi- 
cial trial  and  determination  between  parties 
litigant.  "It  showed,"  say  counsel,  "to  whom- 
soever read  it  that  what  was  alleged  upon  one 
Bide  was  denied  upon  the  other.  The  entire 
publication  was  calculated  to  cause  a  sus- 
pension of  the  judgment,  because  the  subject- 
matter  of  It  was  shown  to  be  in  controversy. 
Very  different  in  its  effect  upon  the  mind  of 
any  reader  would  be  a  distinct  and  independ- 
ent charge  of  the  matters  alleged  in  the  an- 
swer." Continuing,  counsel  say:  "What  plain- 
tiff counts  upon  has  In  its  context  an  entirely 
different  significance  than  when  wrested 
therefrom  and  stated  as  a  distinct  and  inde- 
pendent charge.  But  the  matter  is  not  only 
taken  from  its  context,  but  it  is  garbled  as 
well.  The  complete  paragraph  is  not  given, 
and  the  omissions  are  not  simply  of  sentences, 
but  of  parts  of  sentences,  as  parallel  columns 
will  show.  Take  the  first  paragraph  of  the 
alleged  libel  as  set  forth  In  the  petition  and 
as  contained  in  the  actual  publication  (the 
omitted  matter  being  italicized): 


"In  the  Petition. 
"  'The  plaintiff,  as  a 
public  man  assumed  to 
stand  for  higher  and 
purer  methods  In  politic* 
and  in  public  lite,  and 
denounced  the  older  ex- 
isting political  organiza- 
tions •  •  •  and  as- 
sumed and  pretended 
that  his,  the  plaintiff's 
purpose  la  polttlos  wa« 
to  purify  and  exalt  the 
same,  -when  in  truth  and 
In  tact  such  professions 
on  his  part  were  tricks 
and  falsehoods  resorted 
to  for  the  purpose  of 
serring  his  ovn  ends.'  " 


"In  the  Publication. 

"  -And  t\is  defendant 
avert  that  said  publica- 
tUm  so  made  of  and  con- 
cerning the  plaintiff  as 
a  politician  and  public 
man  mas  true  in  sub- 
stance and  fact,  for  that 
the  plaintiff  as  a  public 
man  assumed  to  stand 
for  higher  and  purer 
methods  In  public  life 
and  denounced  the  older 
existing  political  organi- 
zations, to-viit,  the  Re- 
publican and  Democratic 
parties,  as  wholly  «n- 
vmrthy  of  public  cmifi- 
dence  and  denounced  the 
Supreme  Court  of  Mis- 
souri and  other  officials 
of  the  Btate  as  dishonest 
and  corrupt,  and  de- 
nounced this  defendant 
as  untruthful  in  its.  ad- 
vocacy of  Democratio 
principles  and  candidates 
and  assumed  and  pre- 
tended that  his,  the  plain- 
tiff's, purpose  in  politics 
was  to  purify  and  exalt 
the  same,  when  In  truth 
and  In  fact  such  profes- 
sions on  his  part  were 
tricks  and  falsehoods  re- 
sorted to  tor  the  purpose 
of  serving  his  owa 
ends.'  " 


The  foregoing  Is  sufficient  of  the  record  to 
develop  the  point,  and  justifies  the  following 
observations :  If  the  alleged  libel  was  wholly 
contained  in  the  matter  in  the  first  parallel 
column,  there  would  be  some  force  in  the 
contention  of  counsel,  for  it  cannot  be  de- 
nied that  the  part  omitted  somewhat  tends 
to  qualify  the  meaning  of  the  part  set  out, 
and  it  must  be  admitted  that  a  somewhat 
different  construction  might  be  put  upon  the 


whole  charge  as  shown  in  the  second  colomn. 
The  sensible  rule  laid  down  fcy  Tindall,  C.  J., 
in  Rutherford  v.  Evans,  6  Bing.  451  (19  Eng. 
(3ommon-Law  Reports,  p.  128),  Is  this:  "We 
take  the  rule  to  be  as  it  is  laid  down  In  the 
books  that,  if  the  omission  of  any  part  makes 
a  material  alteration  In  the  sense  of  the  part 
Inserted,  such  omission  is  fatal."  In  <5art- 
wright  V.  Wright,  5  B.  A  Aid.  (King's  Bench) 
Bayley,  J.,  said :  "The  case  of  Tabart  v.  Tip- 
per establishes  that  a  mere  omission  In  set- 
ting out  part  of  a  libel  Is  not  fatal,  unless 
the  sense  of  that  which  Is  set  out  is  thereby 
varied.  Here  there  are  two  omissions;  and 
the  sense  is  thereby  altered."  Odgers  states 
the  doctrine  the  same  way  on  the  strength  of 
the  Rutherford  and  Cartwrlght  Cases.  Od- 
gers on  Libel  and  Slander  (2d  Eng.  Ekl.)  p. 
529.  He  there  says :  "But  In  other  cases  it 
is  not  necessary  to  set  out  the  whole  of  an 
article  or  review  containing  libelous  passages. 
It  Is  sufficient  to  set  out  the  libelous  passages 
only,  provided  that  nothing  be  omitted  which 
qualifies  or  alters  their  sense.  If,  however, 
the  meaning  of  the  libelous  passages  taken 
singly  is  not  clear,  or  if  the  rest  of  the  article 
would,  in  any  substantial  degree,  vary  the 
meaning  of  the  words  complained  of,  the 
whole  must  be  set  out."  So  far  as  our  re- 
search goes,  there  seems  to  be  accord  among 
standard  text-writers  and  In  well-reasoned 
cases  to  the  effect  that  the  foregoing  general 
rule  is  the  correct  one.  That  rule  in  Its  just 
results  simply  means  that  the  libel  ctiarged 
and  the  libel  proved  must  be  identical — that 
descriptive  matter  may  become  of  the  sub- 
stance. Looked  at  in  this  way,  the  rule  Is 
merely  a  reformulation  of  the  primer  rule 
that  the  proof,  on  one  hand,  and  the  allega- 
tion, on  the  other,  must  correspond.  Tested 
by  it  as  a  touchstone,  the  sense  of  the  matter 
in  the  passage  quoted  by  counsel,  as  said, 
may  be  somewhat  wrested  by  the  plan  adopt- 
ed by  plaintiff.  It  may  be  admitted  that 
plaintiff  came  dangerously  close  to  the  bound- 
ary line  by  his  omissions.  But  the  gravamen 
of  the  allegation  of  the  petition  and  the  gist 
of  the  charge  as  extended  in  the  publication, 
after  all,  do  not  so  radically  vary  as  to  ma- 
terially alter  the  sense  of  that  part  of  the, 
publication  said  to  be  saturated  with  the 
libelous  poison.  If,  now,  we  consider,  as  we 
must,  that  the  petition  in  the  other  para- 
graphs set  forth  other  alleged  libelous 
charges,  single  and  specific,  upon  which  plain- 
tiff could  have  maintained  bis  action.  In  the 
absence  of  a  good  defense,  should  it  be  held 
that  the  trial  court  erred  in  the  offered  evi- 
dence? Attending  to  this  last  phase  of  the 
case,  In  addition  to  the  charge  in  the  fore- 
going matter,  plaintiff  fairly  points  out  six 
other  specifications  of- alleged  libel  summar- 
ized by  him  In  his  brief  as  follows :  "(2)  That 
it  was  a  trick  and  a  falsehood  for  plaintiff 
to  assert  abhorrence  that  his  name  should  be 
associated  with  that  of  Edward  Butler.  (3) 
That  plaintiff  had  repeatedly  associated  with 
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said  Butler  for  the  purpose  of  promoting  his. 
plaintiff's,  political  fortunes.  (4)  That  In  the 
monlclpal  campaign  of  1901  plaintiff  sought 
the  aid  of  said  Butler  to  secure  the  with- 
drawal of  candidates  from  the  munlcli>al 
ownership  ticket  upon  which  plaintiff  himself 
was  a  candidate  for  mayor  of  the  city  of 
St  Louis.  (5)  That  In  the  campaign  of  1902 
plaintiff  again  sought  said  Butler's  aid  and 
proffered  to  Butler's  friends  five  nominations 
for  Justice  of  the  peace.  (6)  That  In  1897 
plaintiff  went  to  a  mass  meeting  and  made 
an  impassioned  appeal  for  money,  and,  the 
better  to  Induce  the  audience  to  contribute, 
that  plaintiff  prior  to  said  mass  meeting  gave 
money  and  Jewelry  to  divers  persons,  and 
Instructed  them,  immediately  upon  the  con- 
clusion of  plaintiff's  appeal  for  money,  to 
rush  np  to  the  stage  with  said  money  and 
Jewelry,  and  ttiat  by  means  of  this  trick 
plaintiff  did  induce  many  persons  to  make 
bona  fide  responses  to  his  impassioned  appeal 
for  money.  (7)  That  in  the  municipal  cam- 
paign of  1901  plaintiff  sought  to  get  one  Al- 
bert Gebtiardt  to  withdraw  from  the  muui- 
cipal  ownership  ticket,  upon  which  he  was 
nominated  as  candidate  for  city  marshal  of 
St.  Louis,  and  that  plaintiff  gave  as  his  rea- 
son for  wishing  Gebhardt  to  withdraw  that 
Butler  wanted  one  of  his  men  on  the  ticket 
In  Gebhardt's  place,  and  would  give  plaintiff 
11,000  to  get  Gebhardt  to  withdraw."  Final- 
ly, if  the  petition  did  not  show  that  the  libel- 
ous matter  was  contained  in  a  pleading,  yet 
the  whole  article  as  published  and  as  Intro- 
duced in  proof  did  show  that  undisputed 
fact  to  the  Jury.  So,  too.  If  the  petition  did 
not  set  forth  the  context  of  the  libelous  mat- 
ter, and  which  context  may  have  a  little 
dulled  the  edge  of  the  libel  by  way  of  mitiga- 
tion, yet  defendant  had  the  full  benefit  of 
such  context  and  mitigation  when  the  article 
went  In  evidence.  Mitigation  Is  statutory 
matter  of  defense.  Section  636,  Rev.  St.  1899. 
The  premises  considered,  in  our  opinion  the 
ruling,  nisi,  was  well  enough.  The  point  is 
therefore  disallowed  to  defendant. 

2.  By  a  motion  overruled,  and  again  by  a 
paragraph  in  Its  answer,  the  Jurisdiction  of 
the  circuit  court  of  St.  IjOuIs  county  was 
challenged  by  defendant.  The  theory  under- 
lying this  challenge  is  that  the  cause  of  ac- 
tion, if  any,  accrued  in  the  city  of  St.  Louis, 
the  place  of  plaintiff's  and  defendant's  domi- 
cile and  where  publication  was  first  made. 
The  theory  of  plaintiff  Is,  in  effect,  that  the 
cause  of  action  accrued  in  any  one  of  114 
counties  of  the  state  where  publication  was 
made,  and  that  plaintiff  (casting  bis  eye  to 
all  points  of  the  compass)  could  select,  as  a 
rose  de  guerre,  any  one  of  such  counties  In 
which  to  bring  his  action,  and  draw  to  that 
case  all  other  publications  of  the  issue  of  the 
St  Louis  Republic  for  December  15,  1903. 
On  this  theory,  he  brought  his  suit  in  St 
Louis  county,  and  proved  publication  there. 
The  question  now  up  was  lodged  in  the  case 
109  S.W.-48 


of  Julian  v.  Kansas  City  Star  (Mo.)  107  S. 
W.  496  (not  yet  officially  reported).  It  was 
a  new  and  anxious  question  In  the  Julian 
Case — "a  virgin"  (to  borrow  the  figure  of  a 
I  great  Jurist)  "wearing  all  Its  maiden  blushes." 
Being  new  and  anxious,  it  Is  tliere  a  bone  of 
contention  most  learnedly  picked  bare — 
being  argued  by  eminent  counsel  holding 
briefs  on  retainer  and  by  yet  others  as  amici 
curiae.  Every  bearing  of  it  was  gone  over  by 
this  court  in  banc  with  the  result  of  hold- 
ing, by  a  majority  opinion,,  that  in  effect 
under  our  statutes  the  person  who  thinks 
himself  aggrieved  by  a  libelous  publication 
made  by  a  corporate  defendant  has  the  ini- 
tial and  crowing  advantage  of  picking  and 
choosing  his  forum,  provided  he  can  prove 
publication  in  the  county  of  his  choice.  That 
decision  does  not  mean  that  such  defendant 
can  be  fettered  to  a  Jury  drawn  from  the 
body  of  that  particular  county  as  a  captive 
to  a  stake.  Oh!  my;  no.  To  the  contrary, 
the  corporate  defendant  that  by  virtue  of 
being  a  corporation  is  denied  the  benefit  of 
the  general  statutory  provisions  relating  to 
the  service  of  summons  on  individual  llbelers, 
and  Is  held  to  follow  its  publication  to  any 
county  selected  in  which  publication  was 
made  is,  after  suit  brought  allowed  the  ad- 
vantage of  the  general  provisions  of  law 
relating  to  changes  of  venue.  Thus,  plain- 
tiff's first  move  In  selecting  the  forum  may 
be  somewhat  tempered  by  a  Jurat.  We  say 
"somewhat"  because  a  shrewd  plaintiff  may 
have  bis  eye  on  both  a  fire  of  prejudice  and 
also  a  frying  pan  close  by.  Accordingly,  if 
the  fire  of  prejudice  be  too  hot  In  the  county 
selected,  the  corporate  defendant  has  the 
privilege  accorded  of  Jumping  from  the  fire 
into — but  no  matter  about  that  The  situa- 
tion, viewed  good  naturedly,  is  thus  brought 
within  the  doctrine  of  Sterne's  pretty  con- 
celt  relating  to  tempering  the  wind  to  the 
shorn  Iamb.  But  all  this  is  afield — is  but  the 
perfume  from  a  crushed  fiower.  The  inquir- 
ing student  In  the  science  of  Jurisprudence 
may  read  in  that  case  all  that  can  be  said 
pro  and  con  on  that  question.  Precedent, 
the  philosophy  of  the  matt(>r,  the  plain  good 
sense  of  the  thing,  the  statutory  provisions 
Involved,  all  passed  under  close  review,  to- 
gether with  cognate  constitutional  questions. 
That  case  has  gone  to  the  Supreme  Court  of 
the  United  States,  and  until  that  court  (if 
ever)  reverse  It  or  until  my  learned  Brethren 
on  later  and  maturer  refiectlon  (If  ever)  ex- 
plode Its  doctrines,  or  until  the  Legislature 
(if  ever)  takes  the  matter  in  hand,  it  is  the 
law  of  Missouri.  The  writer  Joined  the  dis- 
sent voiced  by  bis  Brother  Graves  In  tlmt 
case.  That  dissent  was  a  stroke  while  the 
iron  was  hot ;  I.  e.,  it  was  timely,  if  unavail- 
ing. To  blazon  forth  my  unreconciled  in- 
dividual views  at  this  late  day  would  be  but 
to  write  a  lament  as  for  the  dead,  rather 
than  an  opinion  In  a  live  case.  Indeed,  learn- 
ed   counsel    for    defendant    by    Implication 
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graciously  concede  the  question  of  Jurisdic- 
tion Is  burnt  powder — old  straw,  not  to  be  re- 
tbreshed  wltb  profit— and  that  stare  decisis 
applies.  The  point  Is  ruled  against  defend- 
ant 

3.  Plaintiff  was  allowed  without  objection 
to  put  In  articles  published  by  defendant  In 
Its  newspaper  from  time  to  time;  for  instance, 
one  headed  "Meriwether's  Skin  Game";  an- 
other, "Meriwether  and  His  Friends";  and 
another,  "His  Race  Is  Run."  Plaintiff  offer- 
ed still  other  articles  published  by  defend- 
ant In  Its  newspaper  at  other  times,  viz.,  one 
headed,  "Meriwether  and  Free  Silver";  an- 
other, "Justice  Cannot  Neglect  Him";  and 
another,  "Nobody  Knows  Ed  Butler's  Politi- 
cal Beliefs."  Over  the  objection  of  defend- 
ant, these  articles  were  admitted  In  evidence 
to  sustain  the  charge  of  malice.  Defendant 
Insisted  then  and  Insists  now  they  are  prop- 
er political  comments  on  current,  live  events. 
We  need  not  reproduce  them.  In  one  permis- 
sible view  they  are  allowable  comments  on 
live,  municipal  questions,  and  on  matters  of 
general  political  interest;  such  articles  as  a 
free,  self-governing,  and  self-respecting  peo- 
ple may  be  instructed  by.  But  each  and  all 
of  them  have  another  side,  to  wit,  one  per- 
sonal to  plaintiff,  and  each  and  all  of  them 
(barring  one  or  two  exceptions)  contain  strict- 
ures susceptible  of  bearing  the  construction 
of  personal  111  will  towards  him.  In  one 
sense,  if  untrue,  thoy  might  be  defamatory. 
They  could  be  looked  at  two  ways,  arguendo; 
and  hence,  after  being  enlightened  by  the 
comments  of  counsel,  it  was  for  the  jury  to 
judge  of  them  as  for  the  public  weal,  or  as 
arrows  feathered  with  malice.  Malice  Is  im- 
palpable. It  cannot  be  felt  with  the  finger  or 
seen  with  the  bo^ly  eye.  Being  a  mere  state 
of  mind,  in  the  proof  of  it  courts  have  laid 
hold  of  the  pronouncement:  "Out  of  the 
abundance  of  the  heart,  the  mouth  speaketh." 
Matt,  zli,  34,  q.  v.  Accordingly  It  Is  settled 
law  that  other  publications  are  admissible  to 
prove  the  constitutive  element  of  libel  known 
as  malice.  The  Identical  point  was  in  judg- 
ment in  the  Julian  Case,  supra.  There  the 
book  learning  on.lt  was  summed  up  and  the 
above  rule  laid  down.  Under  the  doctrine  of 
that  case,  we  should  hold  it  was  not  error  to 
overrule  defendant's  objection  to  the  admis- 
sion of  those  articles.  One  of  them,  "Justice 
Dannot  Neglect  Him,"  Is  aimed  alone  at  Ed- 
card  Butler  and  deserves  separate  considera- 
tion. Neither  by  direct  statement  or  remote 
tanuendo  is  plaintiff  referred  to.  The  article 
B  a  polished  and  tremendous  arraignment  of 
lite  man  named — not  altogether  suavlter  in 
modo,  but  from  end  to  end  fortiter  in  re. 
Junius  would  have  approved  of  Its  style  and 
matter.  Its  admission  in  evidence  is  predi- 
cated of  the  theory  that  In  order  to  Interpret 
the  real  significance  of  defendant's  coupling 
Meriwether  with  Butler,  as  the  other  articles 
do,  it  is  first  necessary  to  know,  and  fix  well 
in  mlBd,  defendant's  estimate  of  Butler  him- 
self.   There  is  good  reason  in  this  view,  and 


that  particular  article  was  therefore  properly 
admitted  as  tending  to  show  the  fact  that  it 
was  defendant's  rooted  idea  that  Butler 
should  be  made  to  stand  for  all  time  In  a  pub- 
lic pillory  for  honest  men  to  shoot  out  a  Up 
and  point  a  finger  of  scorn  at.  He  being  so 
placed  by  defendant,  plaintiff  objects  to  be- 
ing made  to  stand  by  his  sl^e.  He  argues 
that  the  alleged  defamatory  matter  placed 
him  In  that  miserable  plight  That  was  one 
Issue  in  the  case,  and,  on  It,  the  article  was 
admissible.  The  point  is  ruled  against  de- 
fendant 

4.  For  Its  third  defense,  defendant's  an- 
swer sets  forth  its  entire  ptibllcatlon  of  De- 
cember 15,  1903,  bearing  upon  the  first  libel 
suit,  to  wit  the  petition  In  the  first  case,  its 
answer  thereto,  and  plaintiff's  application  for 
a  change  of  venue;  and  concluded  that  spe- 
cial defense  as  follows:  "Aud  defendant  al- 
leges that  prior  to  the  date  of  said  publica- 
tion, the  plaintiff  herein  had  sued  the  de- 
fendant In  the  circuit  court  of  the  dty  of  St 
Louis,  Mo.,  and  had  filed  a  petition  In  said 
suit  as  in  said  publication  set  out  and  that 
defendant  had  filed  an  answer  In  said  suit 
as  In  said  publication  set  forth,  and  the  said 
cause  was  i)endlng  in  said  court  at  the  time 
of  said  publication,  and  bad  been  set  for 
trial  on  December  14,  1903,  and  that  on  said 
14th  day  of  December,  1903,  the  plalnUff  fil- 
ed his  application  for  a  change  of  venue,  as 
set  forth  In  said  publication,  and  that  said 
publication  Is  a  substantially  correct  and 
complete  report  of  the  pleadings  and  pro- 
ceedings In  said  cause  had  in  open  court  on 
said  14th  day  of  December,  1903,  and  said 
publication  as  made  by  this  defendant  In  Its 
said  newspaper  of  the  day  following  without 
malice  and  in  good  faith,  as  the  report  of  a 
judicial  procedure  to  be  faithfully  carried  out 
to  the  close  thereof  as  of  a  cause  of  public 
interest  and  importance,  and  not  otherwise." 
There  is  no  dispute  but  what  the  publication 
set  forth  truthfully  the  petition,  the  answer, 
and  the  application  for  a  change  of  venue. 
While  headlines  and  catchwords  were  used, 
they  are  not  alleged  as  libelous.  It  was 
shown  by  plaintiff,  however,  that  on  the  very 
day  the  application  for  a  change  of  venue 
was  filed  he  had  also  filed  a  replication  con- 
taining a  general  denial  of  the  new  matter 
In  defendant's  said  answer.  No  mention  was 
made  of  this  replication  In  the  publication. 
Whether  this  omission  was  of  set  purpose,  or 
from  oversight,  Is  dark.  In  a  nutshell,  de- 
fendant contends  that  the  publication  was 
fair;  hence,  privileged.  The  plaintiff  takes 
the  opposite  view  of  that  proposition,  and  the 
trial  court  agreed  with  him,  giving  the  fol- 
lowing mandatory  Instruction  In  his  behalf: 
"The  jury  are  Instructed  that  the  defendant 
in  this  case  contends  (among  other  things) 
that  It  published  the  publication  complained 
of  without  any  malice,  as  a  proper  and  legi- 
timate report  of  a  proceeding  in  court  As 
regards  the  right  of  defendant  to  make  the 
publication,  you  are  Instructed  that  a  news- 
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piEiper  bas  a  rlgbt  to  publish  a  full,  fair,  and 
impartial  re]^rt  of  any  open  proceeding  or 
trial  In  a  coort  of  Justice  wbere  the  merits 
of  the  case  are  gone  Into,  and  where  both 
Bides  have  opportanity  to  t>e  heard,  so  that 
the  controversy  between  the  parties  may  be 
determined  by  the  court  You  are  instructed 
that  the  mere  filing  of  a  pleading  in  a  cause 
that  Is  pending  In  a  court  does  not  constitute 
such  a  proceeding  In  open  court  as  to  entitle 
a  newspaper  to  claim  the  prlvil^e  of  publi- 
cation, whether  the  statements  contained  in 
said  pleading  be  true  or  false.  In  this  case 
there  Is  no  evidence  tending  to  show  that  the 
article  complained  of  was  a  report  of  an 
open  proceeding  or  trial  in  court  such  as  to 
constltnte  a  privileged  publication,  and  there- 
fore yon  will  find  against  the  defendant's 
plea  of  privilege."  Counsel  for  defendant  ar- 
gue that  the  change  of  venue  was  such  an 
Incident  in  the  case,  such  Judicial  action  or 
proceeding  as  entitled  defendant  to  give  a 
fair  news  report  of  the  pleadings  and  pro- 
ceedings leading  up  to  the  Incident  We  are 
of  (pinion  that  on  this  record  the  instruction 
was  not  the  law;  and  this  is  so  because:  (a) 
In  the  first  place,  we  may  assume  as  a  postu- 
late that  an  answer  filed  by  a  defendant  is 
privileged  In  the  law;  that  is,  he  cannot  be 
charged  with  libel  by  the  mere  filing  of  his 
answer  in  court  So,  too,  a  plaintiff  is  not 
guilty  of  libel  by  the  mere  filing  of  a  peti- 
tion containing  alleged  libelous  matter.  So 
much  is  axiomatic,  (b)  In  the  second  place, 
the  abuses  incident  to  Star  Chamber  pro- 
ceedings, spreading  a  dark  story  on  the  pages 
of  E^nglish  history,  caused  the  doctrine  to 
spring  up,  and  finally  become  one  of  the  fun- 
damental verities  of  the  modem  law  of  libel 
among  Anglo-Saxon  peoples,  that  fair  news 
reports  of  Judicial  action  and  proceedings  on 
private  controversies  are  privileged. 

As  pointed  oat  In  Ackerman  v.  Jones,  S7 
Super.  Ct  Rep.  (N.  T.)  42.  Pollock,  Ch.  B., 
in  Ryalls  v.  Leader,  Law  Rep.  (1  Bzch.  296) 
discussing  this  subject,  says:  "We  ought  in 
my  opinion  to  make  as  wide  as  possible  the 
rights  of  the  public  to  know  what  takes 
place  in  a  court  of  Justice  and  to  protect  a 
fair,  bona  fide  statement  of  proceedings 
there."  The  English  author,  heretofore  quot- 
ed—Odgers  (2  Eiig.  Ed.  p.  248)— adopts  the 
language  of  Lawrence,  J.,  in  R.  v.  Wright, 
9  T.  R.  298,  as  announcing  the  principle  up- 
on which  the  doctrine  rests,  viz.:  "The  gen- 
eral advantage  to  the  conntry  in  having  these 
proceedings  made  public  more  than  counter- 
balance the  Inconvenience  to  private  persons 
whose  conduct  may  be  the  subject  of  such 
proceedings."  It  may  be  said  the  doctrine 
rests  on  the  trite  theory  that  there  Is  danger 
In  shade  and  darkness  and  safety  in  light  and 
publicity:  for  was  it  not  said  by  one  of  old 
that  to  a  certain  class:  "The  sun  of  right- 
eousness should  arise  with  healing  in  its 
wings?"  So,  In  these  later  days,  the  sun  of 
publicity  may  arise  with  healing  in  Its  wings. 
The  Integrity  of  the  bench  and  public  con- 


fidence In  those  administering  Justice  might 
be  Jeopardised  by  secret  proceedings  or  hear- 
ings. Therefore,  while  the  public  are  not 
concerned  in  the  preliminary  formulating  of 
claims,  causes  of  action,  charges  or  defenses, 
and  the  filing  of  pleadings  (all  of  which  may 
be  characterized  as  mere  Indicia  of  private 
controversies  between  citizens),  yet,  when 
the  point  is  once  reached,  that  Judicial  offi- 
cers take  Judicial  action  In  a  cause  the  ques- 
tion assumes  a  phase  in  which  the  public 
have  a  vital  part  (c)  Accordingly  It  has 
been  well  held  that  the  publication  of  the 
contents  of  a  petition,  though  filed,  which 
has  not  been  presented  to  the  court  with  a 
view  to  Judicial  action,  is  not  a  privileged 
publication.  Barber  v.  St  Louis  Dispatch 
Co.,  3  Mo.  App.  377;  Sutton  v.  A.  H.  Belo  & 
Co.  (Tex.  Civ.  App.)  64  S.  W.  686;  Park  v. 
Detroit  Free  Press  Co.,  72  Mich.  560,  40  N. 
W.  731,  1  L.  R.  A.  509,  16  Am.  St  Rep.  544; 
Cowley  T.  Pulsifer,  137  Mass.  392,  50  Am. 
Rep.  318.  (d)  On  the  other  hand,  it  is  the 
universal  doctrine,  not  controverted  by  the 
plaintiff  in  the  case  at  bar,  that  substantial- 
ly fair  news  reports  of  the  final  proceedings 
in  a  cause  are  privileged.  This  would  In- 
clude not  only  the  testimony  put  in  to  prove 
allegations  pro  and  con,  but  (necessarily)  the 
allegations  of  the  pleadings  themselves,  pro- 
vided the  one  or  the  other  was  fit  for  pub- 
lication. So  much  is  clear  law.  (e)  But 
there  is  an  intermediate  ground  protected 
by  privilege  lying  between  boundaries  defined 
on  the  one  side  by  the  filing  of  the  plead- 
ings (paragraph  "c")  and  on  the  other  by 
the  trial  finally  determining  the  whole  pro- 
ceeding (paragraph  "d").  There  bas  been  a 
well-marked  growth  In  the  law  of  libel  from 
the  earlier  English  cases  along  the  line  of 
an  extension  of  the  privilege  to  those  inci- 
dents In  a  cause  which  necessarily  involve 
Judicial  action.  The  difficulty  Is  not  with 
the  general  principles,  but  with  their  applica- 
tion to  concrete  cases.  The  adjudications 
abound  with  the  nicest  distinctions,  sub- 
tleties, refinements,  and  technicalities.  The 
curious  may  find  them  discussed  with  acu- 
men in  Stuart  v.  Press  Publishing  Co.,  83 
App.  Div.  467,  82  N.  Y.  Supp.  401,  Ackerman 
V.  Jones,  supra,  by  Lord  Coleridge,  C.  J.,  in 
Usill  V.  Hales  (3  Law  Rep.  Com.  PI.  Div. 
p.  319  et  seq.),  in  Salisbury  v.  Union  & 
Advertising  Co.,  46  Hun  (N.  Y.)  120,  and  in 
Klmber  v.  Press  Ass'n,  Limited,  a  case  de- 
cided in  the  Court  of  Appeal,  found  reported 
in  1  Law  Rep.  Q.  B.  Div.  (1803).  The  Klm- 
ber Case,  as  pointed  out  by  learned  counsel. 
Is  highly  instructive.  It  will  not  be  space 
misapplied  to  quote  therefrom.  It  was  a 
libel  suit  growing  out  of  a  publication  of  a 
news  report  of  an  ez  parte  application  made 
to  Justices  at  the  Oulldhall,  Canterbury,  in 
open  court  for  the  issuance  of  a  summons 
for  perjury  which  was  granted,  but  finally 
(and  after  the  publication)  dismissed  on  a 
hearing.  The  case  came  up  to  the  Queen's 
Bench  by  appeal  from  the  ruling  hy  Haw- 
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kins,  J.,  that  the  news  report  was  privileged 
and  directing  a  verdict  for  defendants. 

The  Master  of  Rolls,  Lord  Estaer,  said  in 
part:  "Next,  It  is  said  that,  thougli  the  pro- 
ceedings were  Judicial  proceedings  In  open 
court,  no  account,  however  true,  of  what  took 
place,  can  be  published  until  the  justices 
have  given  a  final  decision.  Having  regard 
to  the  cases,  that  Is  not  the  correct  way  of 
stating  the  rule,  because  it  has  been  held 
that,  where  there  are  proceedings  before 
justices  which  may  in  the  result  arrive  at  a 
final  decision,  a  true  and  fair  account  of 
those  proceedings  published  without  malice 
Is  privileged,  although  it  be  published  before 
the  final  decision  is  arrived  at.  That,  I 
think,  is  the  effect  of  the  judgment  In  Lewis 
y.  I^vy,  E.  B.  &  B.  537.  In  the  subsequent 
case  of  Usui  v.  Hales,  3  C.  P.  D.  319,  it 
would  seem  that  Lord  Coleridge,  C.  J.,  had 
It  not  been  for  the  decision  In  Lewis  v.  Levy, 
wonld  have  held  that  there  must  be  a  final 
decision  Iiefore  the  publication  of  a  report  of 
the  proceedings  could  be  privileged;  but, 
when  he  came  to  examine  the  series  of  deci- 
sions on  the  subject,  he  arrived  at  the  conclu- 
sion that  some  of  the  earlier  cases  had  real- 
ly been  overruled  In  later  days,  and,  acting 
upon  the  principles  laid  down  in  Carey  v. 
Walter,  1  B.  &  P.  625,  and  I^wis  v.  Levy, 
he  held  that  a  fair  and  correct  report  of  pro- 
ceedings on  an  ex  parte  application  to  a 
magistrate  for  the  Issue  of  a  summons  under 
the  master  and  workman's  act  was  priv- 
ileged. Lopes,  J.,  though  he  treated  the 
opinion  of  the  Lord  Chief  Justice  with  ten- 
derness, came,  I  think,  to  the  conclusion  that 
the  privilege  applies  to  a  fair  and  correct 
account  of  proceedings  published  before  the 
final  decision  is  arrived  at,  if  in  the  end 
there  must  be  a  final  decision.  I  think  it 
must  l>e  so.  If  it  wore  not,  the  ridiculous  re- 
sult would  follow  that,  where  the  trial  of  a 
case  of  the  greatest  public  Interest  lasted 
50  days,  no  report  could  be  published  until 
the  case  was  ended.  I  am,  therefore,  of  opin- 
ion that,  where  the  proceedings  are  such  as 
will  result  in  a  final  decision  being  given,  a 
fair  and  accurate  report,  made  lx>na  fide,  of 
those  proceedings  is  privileged,  although  It 
be  published  before  the  final  decision  Is  giv- 
en. That  being  so.  It  is  necessary  to  con- 
sider whether  the  proceedings  on  the  applica- 
tion for  the  issue  of  a  summons  In  the  pres- 
ent case  were  proceedings  which  must  end 
in  a  final  decision.  Now,  if  the  magistrates 
refused  to  allow  the  summons  to  be  Issued, 
that  would  be  a  final  decision  of  the  matter. 
If  they  issued  the  summons,  there  must  be  a 
further  inquiry,  and  the  matter  might  go  on 
to  trial.  So  that,  at  one  stage  or  other  of  the 
proceedings,  there  must  be  a  final  decision 
of  some  kind  or  other.  I  therefore  think 
that  the  proceedings  on  the  application  for 
the  issue  of  a  summons  were  proceedings 
which  must  result  in  finality  of  decision  at 
one  time  or  other.  This  case  therefore  Is 
brought  within  the  rule." 


Ix>pes,  L.  J.,  said  In  the  same  case:  "I 
agree  with  the  Judgment  of  the  Master  of 
tlie  Roils.  In  my  opinion  the  learned  Judge 
at  the  trial  was  right,  and  this  appeal  ought 
to  be  dismissed.  The  rule  of  law,  founded 
\ipon  principles  of  public  policy  and  conve- 
nience, is  that  no  action  for  libel  can  be 
maintained  in  respect  to  a  report  of  judi- 
cial proceedings  taken  before  persona  acting 
judicially  in  open  court,  where  the  report  is 
a  fair  and  accurate  report  of  those  proceed- 
ings and  published  without  malice.  I  think 
that  those  requirements  were  strictly  com- 
plied with  in  the  present  case.  Application 
was  made  to  the  magistrates  in  the  ordinary 
and  proper  way  for  the  issue  of  a  sum  mens 
for  perjury  against  the  present  appellant. 
The  application  came  before  them  in  the 
ordinary  and  proper  way  in  a  place  where 
they  usually  sat  for  the  performance  of  their 
duties  as  magistrates,  and  they  bad  a  dis- 
cretion to  grant  or  refuse  it  It  was  argued 
that  the  application  was  not  heard  in  open 
court.  •  •  *  In  the  absence  of  any  order 
to  exclude  the  public,  the  court  must  be  re- 
garded as  an  open  court  I  am  therefore  of 
opinion  that  the  objection  that  this  was  a 
report  of  proceedings  not  taken  in  open 
court  fails.  It  was  next  urged  that  this  was 
a  proceeding  ex  parte,  and  therefore  the  prlv- 
ile^  would  not  attach.  The  cases  of  Lewis 
V.  Levy,  B.  B.  &  E.  637,  and  Usill  v.  Hales, 
8  C.  P.  A  D.  319,  answer  that  contention; 
and  I  am  of  opinion  that  that  point  also  fails. 
Then  it  was  said  that,  in  order  that  the 
privilege  should  attach,  there  must  be  a  final 
decision  before  a  report  of  such  proceedings 
as  these  is  published.  Now,  there  may  be 
some  expressions  in  Usill  v.  Hales  which,  if 
not  looked  at  carefully,  seem  to  favor  ttiat 
view.  But  in  my  opinion,  if  the  proceedings 
were  such  as  must  ultimately  lead  to  a  final 
decision,  there  may  be  a  report  of  those  pro- 
ceedings which  Is  privileged.  Take  the  case 
of  proceedings  which  go  on  from  day  to  day, 
lasting  for  a  long  period.  Can  it  be  said 
that  no  report  may  be  furnished  to  the  public 
until  the  proceedings  are  finished?  I  think 
that  the  proceedings  here  were  such  as  must 
ultimately  result  in  a  final  determination." 

Kay,  L.  J.,  said  in  part  in  the  same  case: 
"I  entirely  agree  on  grounds  which,  as  the 
points  raised  are  of  importance,  I  would  rath- 
er state  in  my  own  words.  In  the  course  of 
the  argument  the  plaintiff's  counsel  said,  and 
said  very  forcibly,  that,  if  the  privilege  claim- 
ed by  the  defendants  in  this  case  existed,  it 
might  happen  that  a  man's  character  might 
be  destroyed  or  injured  by  ex  parte  proceed- 
ings at  which  he  was  not  present,  of  which 
be  had  no  knowledge,  supported  by  state- 
ments not  made  on  oath,  but  made  by  counsel, 
which  statements  the  person  whose  character 
was  attacked  had  no  opportunity  of  denying. 
In  the  present  case  the  application  for  the 
issue  of  a  summons  for  perjury  was  not  sup- 
ported by  any  sworn  testimony  whatever. 
Counsel  was  instructed  to  make  the  applica- 
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tion,  aud  did  make  It.  Mr.  Kiiuber  was  not 
present  when  it  was  made,  and  did  not  know 
of  tlie  proceedings.  If  tlie  privilege  which  Is 
claimed  exists,  it  Is  essential  for  the  safety 
of  the  community  to  guard  It  by  very  strict 
rules.  The  privilege  must  be  closely  examin- 
ed in  order  to  see  that.  In  such  case  as  this, 
there  Is  no  Injustice  In  holding  that  It  does 
exist.  The  application  for  the  issue  of  a 
summons  was  not  made  at  the  ordinary  petty 
sessions,  but  It  was  made  before  three  Jus- 
tices, called  together  by  the  Justices'  clerk, 
and  sitting  In  the  ordinary  place  in  which 
they  sat  as  Justices.  No  application  was 
made  to  them  to  close  the  court  by  excluding 
the  public,  and  they  made  no  order  to  close 
the  court  It  was  an  application  made  to 
magistrates  who  were  required  to  act  Judicial- 
ly lu  a  Judicial  proceeding,  and  it  was  made 
to  them  sitting  in  the  place  In  which  they 
ordinarily  sat  as  magistrates.  The  public 
was  entitled  to  be  there,  aud,  as  I  understand, 
some  of  them  were  there.  I  am  therefore  of 
oplnloli  that  It  was  an  open  court.  What  Is 
the  rule  of  law  applicable  under  such  cir- 
cumstances? In  Lewis  V.  Levy,  E.  B.  &  E. 
037,  Lord  Campbell  says:  'We  are  not  pre- 
pared to  lay  down  for  law  that  the  publica- 
tion of  preliminary  Inquiries  before  magis- 
trates Is  universally  lawful ;  but  we  are  not 
prepared  to  lay  down  for  law  that  the  publi- 
cation of  such  Inquiries  is  universally  unlaw- 
ful.' Looking  at  that  dictum  alone.  It  does 
not  necessarily  follow  from  the  facts  I  have 
stated  ttiat  a  report  of  this  kind  wonld  be 
unlawful;  or.  Indeed,  that  it  would  be  law- 
ful. I  agree,  however,  that  later  decisions 
have  gone  much  further;  and  I  also  agree 
that  in  the  present  case  there  Is  a  possible 
hardship  to  the  plaintiff  In  the  publication 
of  the  report.  But  It  is  of  such  extreme  Im- 
portance that  publicity  should  be  given  to  all 
Judicial  proceedings  that  that  consideration 
seems  to  me  to  outweigh  what  have  been 
pointed  out  as  the  possible  evils  attending  a 
publication  of  this  kind.  The  matter  is  de- 
cided by  the  cases  which  have  been  referred 
to,  and  I  have  no  doubt  that  the  law  now 
la  that  proceedings  of  this  kind,  although  pre- 
liminary and  ex  parte,  held  In  open  court, 
may  be  the  subject  of  a  fair  and  accurate 
report,  and  that  such  report  is  privileged 
If  it  be  published  without  nmlice." 

Applying  the  principles  of  law  announced 
by  those  great  Judges,  It  seems  to  me  we 
ought  not  even  try  to  escape  the  conclusion 
that  the  application  for  a  change  of  venue 
and  the  hearing  thereon  (being  a  Judicial  ac- 
tion or  proceeding  looking  to  or  a  Judicial 
step  toward,  the  final  determination  of  the 
cause)  entitled  the  press  to  publish  such  a 
news  report  as  should  be  without  malice. 
The  report  might  well  Include  matter  descrii>- 
tive  of  issues  In  the  case,  the  parties  thereto, 
the  steps  already  taken,  and  the  application 
for  a  change  of  venue.  What  fairer  way  of 
describing  the  cause  and  the  contentions  of 
litigants  leading  up  to  the  application  for  a 


change  of  venue  than  by  a  colorless  publica- 
tion of  the  pleadings  and  application  to 
change  the  venue  as  Items  of  news?  No 
average  intelligent  reader  could  fairly  con- 
sider such  publication  an  Independent  charge 
In  a  newspaper  of  the  facts  alleged  In  the 
pleadings.  But  in  this  case  defendant  did 
not  publish  the  replication  of  plaintiff  deny- 
ing the  averments  of  the  answer.  We  can- 
not say  as  a  matter  of  law  this  omission 
meant  malice.  If  it  was  omitted  for  the  pur- 
pose of  misleading  the  public  Into  believing 
the  averments  of  the  answer  were  not  con- 
tradicted by  plaintiff.  It  would  certainly  bear 
a  malicious  interpretation.  But,  if  omitted 
by  Inadvertence,  or  because  defendant  be- 
lieved the  allegations  of  the  petition  and 
those  of  the  answer  taken  together  showed 
a  controversy  in  court  on  all  material  facts 
alleged,  we  cannot  say  as  a  matter  of  law 
such  omission  was  malicious.  That  question 
should  have  been  submitted  to  the  Jury  un- 
der proper  instructions.  The  instruction  un- 
der discussion  misdirected  the  Jury  on  the 
question  of  privilege;  and  it  was  reversible 
error  to  give  it. 

6.  For  reasons  given  In  paragraph  4,  we 
think  the  tweuty-flrst  instruction  of  defend- 
ant relating  to  the  question  of  privilege, 
should  have  l)een  given,  Instead  of  refused  as 
It  was.  It  was  along  the  line  of  our  holding 
on  the  question  of  privilege. 

6.  For  the  purpose  of  showing  defendant 
Intended  to  make  and  was  making  a  fair  re- 
port of  the  proceedings  in  the  first  libel  suit, 
it  tendered  its  report  of  the  trial  which  final- 
ly took  place  some  months  later  in  Lincoln 
county  as  contained  In  several  issues  of  the 
St.  Louis  Republic.  The  record  does  not 
show  the  extent  of  these  reports,  nor  are  they 
brought  here  for  our  Inspection.  When  of- 
fered, plaintiff  admitted  defendant's  report 
of  the  final  trial  was  fair,  with  the  single  ex- 
ception that  the  verdict  of  the  Jury  in  his 
favor  appeared  on  an  Inside  page  of  the 
paper.  Upon  this  admission,  the  trial  court 
excluded  the  copies  of  the  Republic  offered  In 
evidence.  Complaint  Is  made  of  this  ruling. 
But  we  cannot  see  how  defendant  was  injured 
by  it.  We  shall  not  bold  that  an  admission 
by  a  party  litigant  under  any  and  all  circum- 
stances necessarily  takes  the  place  of  proof 
offered  to  sustain  a  principal  fact.  Such 
holding  might  result  In  great  harm  to  a  liti- 
gant In  a  given  case.  But,  on  the  other  hand, 
on  an  incidental  matter,  we  shall  not  hold 
that  the  trial  court  committed  reversible  er- 
ror by  allowing  an  admission  of  fairness  In 
a  publication  to  take  ttie  place  of  the  pub- 
lication Itaelf  as  proof  of  the  fact  Whether 
the  record  shall  be  cumbered  by  much  mat- 
ter calculated  to  distract  the  Jury's  attention 
from  the  issues  on  trial  over  to  the  issues 
tried  out  in  another  case  Is  clearly  within 
the  discretion  of  the  trial  court  The  evi- 
dence In  the  other  case  would  naturally  tend 
to  Utter  up  the  minds  of  the  Jury,  though 
controlled  by  instructions. 
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7.  Defendant  complains  of  the  verdict  aa 
exceBSive.  Courts  are  fond  of  saying  tliat 
the  amount  of  damages  for  malicious  libel 
are  peculiarly  within  the  province  of  a  Jury. 
On  the  other  hand,  the  jurisprudence  of  this 
state  has  hitherto  proceeded  along  conserva- 
tlye  lines  on  questions  of  damages,  and  no 
court  has  ever  renounced  its  right  to  look  into 
the  amount  of  a  verdict  for  evidence  of  prej- 
udice, paselon  (I.  e.,  possible  malice),  on  the 
part  of  a  jury.  As  this  case  must  be  retried, 
it  is  not  necessary  for  us  to  consider  the  size 
of  the  present  verdict  since  it  is  functus 
offlcla 

8.  Other  errors  are  assigned,  but  on  ex- 
amination we  find  them  without  substantial 
merit 

The  cause  is  reversed  and  remanded  to  be 
retried  In  accordance  with  this  opinion. 

GRAVES,  J.,  ctmcnrs.  WOODSON,  J.,  in 
result    VALLIANT,  P.  J.,  not  sitting 


STATE  ex  rel.   HEIMBUR6ER  v.  WELLS, 

Mayor  of  the  City  of  St  Louis. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  31,  1908.) 

1.  CoRSTrrnnoiiAi.  Law  —  Distbibution  or 

OOVKBHICEHTAI.    POWKBS— EXECUTIVE    POW- 
KBB— EnCBOAOmiKHT  OK  JCDICIABT— "JUDI- 

ciAi.  Offices. " 

C<»i8t  art.  3  (Ann.  St  1906,  p.  172),  dis- 
tributes the  powers  in  government  into  three 
departments — the  legislative,  executive,  and  ju- 
dicial—and article  6,  §  1  (Ann.  St.  1906,  p.  212), 
vests  the  judicial  power  in  the  courts  of  the 
state.  St  Louis  City  Charter,  art  4,  {{  5,  15, 
16,  47  (Ann.  St  1906,  pp.  4823,  4825,  4835), 
and  the  ordinances  adopted  pursuant  thereto, 
empower  the  mayor  to  enforce  the  laws  and  or- 
dinances of  the  city,  and  to  remove  officials  oc- 
cupying positions  in  other  departments  of  the 
ci^  government  on  due  notice  and  hearing  be- 
fore him.  Held,  that  the  mayor  was  not  a  judi- 
cial officer  within  the  Constitution  while  exer- 
cising the  power  of  removing  city  officers  under 
the  diarter,  his  functions  being  merely  quasi 

Sdicial,  and  the  charter  provisions  empowering 
m  to  remove  officers  were  not  unconstitutional 
on  that  ground. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  10,  Constitutional  Law,  i  145. 

For  other  definitions,  gee  Words  and  Phrases, 
v<J.  4.  p.  3859;   vol.  8,  p.  7607.] 

2.  MunioiPAi,    CoBPOBATiOMs  —  Emplot£8  — 

REMOVAI.  —  PBOCEBDINGS  —  AUTHOBITT       TO 

Heab  Charges— Tbiai.  bt  Mayor. 

The  charter  provisions  having  imposed  on 
the  mayor  the  duty  of  seeing  that  the  laws  were 
enforced,  the  fact  that  the  mayor's  secretary 
preferred  charges  against  a  city  official  which 
were  heard  before  the  mayor,  or  even  if  the 
mayor  himself  preferred  the  charges,  would  not 
distiuaiify  him  from  hearing  such  charges,  since 
it  is  presumed  that  he  will  conscientiously  per- 
form the  duties  imposed  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Munidpai  Corporations,  |{  851,  352.] 

3.  Stattjtes— Repeai/— iMPLicATiOH  —  Surn- 
C1ENCT  or  Rbfealino  Acrr. 

A  repeal  of  a  statute  by  implication  must 
be  by  necessary  implication,  and  it  is  not  suffi- 
cient to  establish  such  repeal  that  the  subse- 
quent law  covers  some,  or  even  all.  of  the  cases 
provided  for  by  the  prior  statute,  since  it  may 


be  merely  affirmative  or  cumulative,  but  the  re- 
pealing law  must  be  positively  repugnant  to  the 
existing  law,  and  even  then  the  old  law  is  re- 
pealed Dy  implication  only  to  the  extent  of  the 
repugnancy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  §  229.] 

4.  Municipal   Gobpobations  —  Revovai.    of 
Officials— Chabteb    Pbovisions — Repeal. 

St.  Louis  City  Charter,  art.  4,  f|  5,  15,  16. 
47  (Ann.  St  1906,  pp.  4823,  4825,  4835),  and 
the  ordinances  adopted  pursuant  thereto  con- 
ferring upon  the  mayor  the  power  to  remove 
offlciaiB  01  a  city  government  upon  proper  no- 
tice and  hearing,  was  not  repealed  either  ex- 
pressly or  impliedly  by  Act  April  23,  1877,  p. 
346  (Rev.  St.  1899.  H  8853^8856  [Ann.  St. 
1906,  pp.  4113,  4114]),  providing  for  the  remov- 
al of  public  officers,  both  state  and  municipal. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  294.] 

5.  Cebtiobabi  —  Pboceedinqb  —  Recobd  — 
Oontentb— Evidence. 

A  writ  of  certiorari  brings  up  the  record 
proper,  and,  there  being  no  statutory  provision 
making  evidence  taken  m  proceedings  before  the 
mayor  upon  trial  of  city  officers  a  jiart  of  the 
record,  the  evidence  in  such  proceedings  will  not 
be  considered  on  certiorari. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  9,  Certiorari,  {  131.] 

Appeal  from  St  Louts  Clrctilt  Court 
Certiorari  by  the  otate,  on  the  relatimi  oC 
Oeorge  U.  Heimburger,  against  Rolla  Wells, 
mayor  of  the  city  of  St  Louis,  to  review  a 
judgment  of  the  circuit  court  aSSrming  an  or- 
der of  respondent  dismissing  relator  for  offi- 
cial Incompetency.    Judgment  affirmed. 

This  cause  Is  before  this  court  upon  appeal 
by  the  relator  from  the  action  of  the  circuit 
court  of  the  city  of  St  Louis  In  oyermllng 
his  motion  to  quash  certain  proceedings  In- 
stituted before  the  respondent  as  mayor  of 
the  city  of  St  Louis  to  remove  the  relator, 
and  a  judgment  in  favor  of  respondent  ren- 
dered on  February  6,  1905.  This  is  a  pro- 
ceeding on  a  writ  of  certiorari  issued  by  the 
circuit  court  of  the  dty  of  St  Louis,  at  the 
relation  of  George  U.  Heimburger,  for  a  re- 
view of  a  proceeding  had  before  the  mayor 
of  said  city  in  the  trial  of  relator  for  offi- 
cial Incompetency  and  negligence  as  commis- 
sioner of  public  buildings.  The  charges  were 
prepared  and  signed  by  James  O.  McConkey, 
who  was  the  secretary  to  the  mayor.  The 
general  charge  was  "official  Incompetency  and 
gross  official  negligence." 

Specification  No.  1  was  "respecting  the 
poorhouse  contract" — that  is.  It  was  charged 
concerning  that  subject  that  the  relator  (a) 
in  approving  and  presenting  to  the  board  of 
public  improvements  plans  which  were  palpa- 
bly faulty  in  that  the  steel  work  required  was 
far  in  excess  of  the  proper  amotint  to  wit 
about  63,000  pounds,  thereby  subjecting  the 
city  to  unnecessary  expenses  of  from  $1,500 
to  $2,000  for  excessive  steel,  and  about  $600 
additional  for  flreproofing  and  plastering  re- 
sulting therefrom,  and  all  this  after  his  at- 
tention was  directly  called  thereto  before 
completion  of  the  plans  and  In  ample  time  to 
have  remedied  the  same;    (b)  In  recoinmend- 
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log  a  change,  and  Inducing  the  contractors  to 
expect  a  change.  In  the  contract  after  the 
formal  letting  ao  as  to  Bnbstltute  plans  re- 
quiring 63,000  pounds  of  steel  less  than  the 
contract  called  for,  upon  allowance  to  the 
city  of  an  Insufficient  rebate,  when  eald  com- 
missioner knew  that  any  such  change  of  a 
formally  executed  contract  with  or  without 
rebate  was  unlawful  and  unauthorized;  (c) 
■nch  proceedings  resulted  In  unnecessarily  de- 
laying the  completion  of  the  steti  work  on 
said  building. 

Specification  No.  2,  "respecting  workhouse 
contract":  The  charge  concerning  this  sub- 
ject against  relator  was:  (a)  In  directing  a 
material  alteration,  for  which  there  was  no 
authority,  of  the  contract  after  the  letting 
thereof  and  commencement  of  work,  said 
charge  consisting  in  the  substitution  of  con- 
crete colnmns  and  beams  in  place  of  Iron,  as 
called  for  by  the  contract;  said  concrete 
work  being  both  inferior  in  quality  and  less 
in  price  by  from  fSOO  to  1000  than  the  Iron 
work  required  by  the  contract  (b)  In  caus- 
ing to  be  Inserted  In  the  contract  an  unusual 
and  unlawful  provision,  to  wit:  "Concrete 
floors.  •  •  •  Clontractors  may  propose  for 
any  system  that  Is  acceptable  to  the  commis- 
sioners, but  must  furnish  complete  plans  and 
specifications  for  the  same  and  must  con- 
form In  results  to  that  herein  specified.  If 
the  steel  framing  as  laid  out  does  not  con- 
form to  the  system  adopted,  it  must  be  chang- 
ed to  suit  such  system  •  *  •" — which 
had  never  been  inserted  in  any  other  of  the 
city  contracts,  and  under  which  it  became 
possible  to  claim  (though  erroneously)  that 
authority  existed  In  the  commissioner  to 
make  the  alteration,  (c)  In  unnecessarily  de- 
laying and  permitting  the  delay  of  the  work 
so  that  It  could  not  be  completed  in  the  time 
required  by  the  contract. 

Specification  No.  3,  "respecting  city  hospital 
contract":  The  charge  againet  relator  con- 
cerning this  subject  was:  (a)  In  directing 
an  unauthorized  alteration  in  the  contract 
In  that  part  providing  for  brass  work  and 
ordering  the  substitution,  without  authority, 
of  enameled  cast  Iron,  a  material  of  less 
value,  to  wit,  about  |800,  and  not  adapted 
for  the  purposes  intended,  (b)  In  uunecea- 
sarily  delaying  and  permitting  the  delay  of 
the  work  on  said  building  specified  as  marble 
work,  where  the  metal  above  referred  to  in 
specification  (a)  was  to  be  used,  so  that  the 
same  could  not  be  ccnnpleted  in  the  time  re- 
quired. 

Specification  No.  4,  "respecting  the  repairs 
in  courthouse":  The  charge  against  relator 
concerning  this  subject  was  (a)  in  willfully 
permitting  a  departure  from  contract  in  that 
part  relating  to  "miUwork"  by  allowing  in 
place  of  veneered  work  called  for  solid  wood- 
work of  much  less  value,  to  wit,  $300,  and, 
fnrther,  after  having  unlawfully  permitted 
said  change,  In  neglecting  to  take  steps  to  ex- 
act a  rebate  and  In  declining  to  recommend 
the  acceptance  of  a  rebate  on  account  of  said 


inferior  and  cheaper  work  after  his  attention 
had  been  expressly  directed  thereto. 

Specification  No.  5,  "respecting  retention  of 
unfit  employ^":  The  charge  against  relator 
concerning  this  subject  was  (a)  in  willfully 
keeping  in  the  employ  of  the  commissioner  of 
public  buildings  one  Harry  Hoel,  after  said 
commissioner  knew  that  said  Hoel  was  guilty 
pf  officially  reprehensible  and  dishonest  acts, 
and  that  his  further  retention  was  injurious 
to  the  city's  interest,  to  wit:  Said  Hoel  on 
or  about  the  21st  day  of  August,  1903,  did 
present  to  John  T.  Henry  (owner)  or  A.  M. 
Baker  (contractor),  who  was  constructing  a 
building  for  which  the  law  required  a  permit, 
a  notice  under  the  seal  of  the  building  com- 
missioner's office  for  the  purpose  of  being 
shown  to  the  police  department,  to  the  effect 
that  no  permit  was  required  to  erect  the 
building  then  being  erected,  when  said  act 
of  Hoel  was  entirely  outside  the  scope  of  his 
employment  at  that  time,  and  was  known 
by  him  to  be  unwarranted  and  was  unlawful; 
said  Hoel  without  warrant  or  authority  hav- 
ing affixed  the  official  seal  of  the  building 
commissioner's  office  to  said  notice. 

Specification  No.  6,  "respecting  .failure  to 
enforce  Insane  asylum  contract  relating  to 
painting  and  cleaning":  The  charge  against 
the  relator  concerning  this  subject  was  (a) 
in  failing  to  enforce  the  provisions  of  con- 
tract requiring  "all  copper  work  of  dome, 
gutters,  downspouts,  etc.,  to  be  cleaned  with 
acid  and  oiled  with  linseed  oil,"  and  in  al- 
lowing the  same  to  be  painted,  instead  of 
cleaned  and  oiled,  as  required  by  said  con- 
tract, and  In  excusing  without  authority  the 
contractor  from  cleaning  the  dome  upon  pay- 
ment of  an  insufficient  and  inadequate  rebate 
or  allowance  to  the  city,  to  wit,  the  sum  of 
$10,  although  the  dlfTerence  to  be  allowed  (if 
any  exemption  were  permissible)  should  have 
been  much  larger.  A  copy  of  these  charges 
and  specifications  was  duly  served  upon  re- 
lator, as  shown  by  the  abstract  The  relator 
appeared  both  In  person  and  by  counsel  at 
the  hearing  before  the  mayor.  A  large 
amount  of  testimony  was  heard  both  for  and 
against  him.  Witnesses  were  summon6d  in 
his  behalf  and  testified  for  him,  and  the 
mayor,  acting  in  official  capacity,  found  the 
defendant  guilty  of  charges  and  specification 
No.  1,  clauses  "a,"  "b,"  and  "c,"  specification 
No.  2,  clauses  "a,"  "b,"  and  "c,"  specification 
No.  3,  specification  No.  4,  and  specification  No. 
6,  and  thereupon  made  the  following  order:  . 
"And  I  therefore  remove  said  George  tJ. 
Helmburger  from  the  office  of  commissioner 
of  public  buildings  of  the  city  of  St  Louis." 
And  on  the  same  day  the  mayor  notified  the 
relator  of  this  action.  On  the  next  day  the 
relator  sued  oat  a  writ  of  certiorari,  in  the 
petition  for  which  he  asked  the  court  to  direct 
a  transcript  of  the  proceedings  to  be  certified 
by  the  mayor.  The  writ  however,  issued  at 
his  request  commanded  not  only  a  transcript 
of  the  proceedings,  but  also  the  evidence 
heard  by  the  mayor.    The  respondent  fuUy 
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compiled  with  the  order  of  the  court,  and  ac- 
companied the  transcript  of  the  proceedings 
with  a  complete  transcript  of  the  evidence 
heard,  objecting,  however,  to  Its  Introduction 
in  evidence  at  the  bearing.  Upon  the  com- 
pliance of  the  respondent  with  the  writ  Is- 
sued by  the  circuit  court,  and  the  filing  of 
the  transcript  of  the  proceedings  before  htm 
upon  the  charges  against  relator,  the  relator 
then  filed  In  the  circuit  court  his  motion  to 
quash  such  proceeding.  This  motion  was  tak- 
en up  by  the  court  and  heard  and  considered, 
and  on  the  6th  day  of  February,  1905.  was 
overruled,  and  Judgment  rendered  for  the 
defendant.  A  timely  motion  for  new  trial 
was  filed  by  the  relator,  which  was  overruled 
on  April  1,  1905,  and  from  the  action  of  the 
court  upon  this  motion  and  entry  of  judgment 
In  favor  of  respondent  the  relator  In  due  time 
and  proper  form  prosecuted  his  appeal  to 
this  court,  and  the  record  Is  now  before  us 
for  consideration. 

Leverett  Bell  &  A.  M.  Frumberg,  for  ap- 
pellant. Charles  W.  Bates  &  B.  H.  Ctiarles, 
for  respondent. 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  The  record  In  this  cause  discloses 
that  the  errors  complained  of  upon  which 
the  appellant  predicates  his  grounds  for  the 
reversal  of  this  Judgment  are  as  follows: 
First.  That  the  mayor  has  no  Judicial  power, 
and  the  clauses  in  the  St  Louis  charter  that 
attempt  to  confer  such  power  upon  him  are 
in  violation  of  the  state  Constitution.  In 
other  words,  it  is  insisted  by  learned  counsel 
for  appellant  that  the  mayor  In  the  trial  of 
the  relator  upon  the  charges  preferred  in- 
dicated in  the  statement  of  this  cause,  and 
his  final  order  based  upon  such  bearing,  that 
the  mayor  was  exercising  Judicial  power 
which  under  the  Constitution  of  this  state 
he  had  no  right  to  exercise,  and  in  Its  last 
analysis  the  contention  Is  that  the  mayor'  Is 
without  authority  to  hear  and  dispose  of  the 
charges  in  the  manner  that  he  did  in  this 
proceeding.  Second.  It  is  contended  that 
the  mayor  acted  in  this  proceeding  as  pros- 
ecutor and  judge  on  the  trial  of  the  relator 
In  violation  of  the  law  of  the  land,  and  his 
Judgment  was  and  is  a  nullity.  Third.  That 
the  provisions  of  the  charter  of  St.  Louis 
under  which  the  mayor  removed  relator 
from  office  are  not  in  harmony  with  the  Con- 
stitution and  laws  of  the  state,  and,  fur- 
thermore, such  provisions  of  the  charter  were 
repealed  by  the  act  of  April  23,  1877. 

1.  Directing  our  attention  to  the  first  prop- 
osition, relator  calls  our  attention  to  the  pro- 
visions of  article  3  of  the  Constitution  of  this 
state  (Ann.  St.  1906,  p.  172),  distributing  the 
power  of  government  Into  three  departments 
— ^that  Is,  legislative,  executive,  and  Judicial 
— and  section  1  of  article  6  of  the  Constitu- 
tion on  vesting  judicial  power  In  the  courts 
of  the  state.  Upon  these  provisions  of  the 
Constitution  learned   counsel   for   appellant 


predicates  bis  contention,  and  seeks  to  draw 
the  conclusion  that,  Inasmuch  as  the  mayor 
is  an  executive  officer,  be  cannot  exercise 
the  powers  of  a  Judge.     It  Is  sufficient  to 
say  upon  that  insistence  that  In  contempla- 
tion of  the  provisions  of  the  Constitution 
wherein  it  vests  the  Judicial  power  In  the 
courts  of  the  state  the  mayor  is  not  a  Ju- 
dicial officer,  nor  under  the  terms  of  the  Con- 
stitution Is  he  to  be  denominated  a  judge  in 
any  way  connected  with  the  Judicial  depart- 
ment of  the  state.    Manifestly  one  to  be  a  Ju- 
dicial officer  must  In  some  way  be  connected 
with  the  Judicial  department.    Judges  of  Ju- 
dicial tribunals  contemplated  by  the  Consti- 
tution must  be  the  presiding  officers  of  some 
tribunal  whose  jurisdiction  or  power  are  de- 
fined or  prescribed  by  the  Constitution  or 
laws  made  thereunder.    The  functions  exer- 
cised by  the  respondent  mayor  in  the  case  at 
bar  cannot  be  more  clearly  stated  than  It  la 
by  learned  counsel  for  respondent  in  their 
brief,  where  It  Is  stated  that  "it  is  very  evi- 
dent that,  when  the  mayor  was  presiding  at 
the  trial  of  relator,  he  was  not  a  Judge  pre- 
siding over  any  tribunal  connected  with  the 
Judicial  department  of  the  state.     He  was 
simply  acting  as  mayor,  the  chief  executive 
officer  of  the  city.  In  a  matter  In  which,  un- 
der the  charter  and  ordinances  of  the  city, 
he  was  required  to  act,  not  as  a  Judge,  but 
as  an  executive  officer;  so  that  the  Constitu- 
tion and  the  laws  of  the  state  relating  to 
the  Judicial  department  have  no  application. 
The  functions  he  was  exercising  were  merely 
quasi  Judicial,  and  such  is  the  law  of  this 
state."     This  proposition  was   substantially 
Involved  In  State  ex  rel.  v.  Walbrldge,   119 
Mo.  383,  24  S.  W.  457,  41  Am.  St  Rep.  663. 
In  that  case  the  relator,  who  occupied  the 
same  position  that  the  relator  occupies  in 
the  case  at  bar,  that  of  commissioner  of  pub- 
lic buildings,  was  charged  before  the  mayor 
with  certain  derelictions  of  official  duty,  and 
the  relator  in  that  case  sought  a  writ  of 
prohibition  prohibiting  the  mayor  from  pro- 
ceeding to  try  him  on  the  charges  which  bad 
been  preferred  against  him  by  Robert  E.  Mg- 
Math,  president  of  the  board  of  public  Im- 
provements.   One  of  the  contentions  In  that 
case  was  substantially  the  same  as  In  the 
case  at  bar;  that  Is,  "that  the  proceedings  of 
the  mayor,  as  aforesaid,  are  an  Infringement 
on  the  rights  of  the  relator,  and  a.re  an  at- 
tempt to  exercise  authority  that  the  mayor 
does  not  possess,  and  are  an  encroachment 
upon  the  authority  and  Jurisdiction  of  the 
courts  of  this  state."    This  court  after  re- 
viewing numerous  authorities  applicable  to 
the  subject  in  hand,  speaking  through  Judge 
Sherwood,  said:    "In  this  instance,  not  only 
was  the  power  of  amotion  of  an  offending 
officer  for  reasonable  and  just  cause  one  of 
the  common-law  incidents  and  resultants  of 
the  Incorporation  of  the  city,  but  it  was  spe- 
cifically conferred  by  the  charter,  and  del- 
egated to  the  mayor  and  enforced  by  ordl- 
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nance.  It  la  trne  that  neither  charter  nor 
ordinance  make  any  proTlslon  for  the  means 
irhereby  the  amotion  of  an  appointed  officer 
la  to  be  efTected,  but,  -where  a  grant  of  power 
is  given,  all  the  means  necessary  to  effectu- 
ate the  power  pass  as  Incidents  to  the 
grant"  The  learned  judge  In  announcing  the 
final  conclusions.  In  which  Judges  Gantt  and 
Burgees  of  this  division  concurred,  did  so  In 
this  language:  "Guided  by  the  foregoing  au- 
thorities, we  hold  that  the  charter  of  the 
city  of  St.  Louis  In  the  particular  under  tlls- 
cusslon  la  In  harmony  with  the  Constitution 
and  laws  of  this  state;  that  the  mayor,  be- 
ing endued  with  power  to  remove  the  relator 
'for  canae,'  could  do  so  on  notice  given,  char- 
ges preferred,  and  full  opportunity  to  be 
beard;  and  that  the  mayor  has  all  the  power 
necessary  to  carry  Into  effect  the  authority 
granted  blm  by  the  charter,  and  that  the 
charges  contained  In  the  record  are  sufficient 
if  relator  be  found  guilty  thereof  to  author- 
ize his  removal." 

Ck)unsel  for  appellant  in  snpport  of  the  in- 
sistence upon  this  proposition  direct  our  at- 
tention to  the  cases  of  Albright  v.  Fisher,  164 
Mo.  56,  64  8.  W,  106,  State  ex  rel.  v.  Stone, 
120  Mo.  428.  26  S.  W.  376,  23  L.  R.  A.  194, 
41  Am.  St  Rep.  706,  Magner  v.  St  Louis.  179 
Mo.,  loc.  dt  502,  78  8.  W.  782,  and  State  ex 
rel.  v.  Walbridge,  69  Mo.  App.,  loc.  cit  657- 
660.  It  is  sufficient  to  say  of  those  caaea 
that  we  have  carefully  analyzed  them,  and 
lu  our  opinion  they  In  no  'way  conflict  with 
the  conclusions  reached  upon  this  proposi- 
tion as  heretofore  indicated.  While  It  Is  true 
that  many  of  the  cases  In  discussing  the 
question  as  to  the  removal  of  an  officer  for 
cause  state  that  the  cause  justifying  a  re- 
moval Is  a  Judicial  question  to  be  determined 
from  the  facts,  but  by  no  means  does  It 
follow  from  this  that  the  mayor  in  the  ex- 
ercise of  the  power  conferred  by  the  charter 
and  ordinances  of  the  city  to  hear  complaints 
against  persons  occupying  positions  in  other 
departments  of  the  city  government,  and,  if 
the  facts  are  sufficient,  to  order  the  removal 
of  such  officer,  la  violating  the  provisions  of 
the  Constitution  to  which  our  attention  has 
been  directed,  simply  because  in  the  exer- 
cise of  auch  powers  he  may  be  required  to 
perform  functions  which  are  judicial  in  their 
nature  or  quasi  judicial.  The  case  of  State 
ex  rel.  v.  Walbridge,  69  Mo.  App.  657,  upon 
which  relator  chiefly  relies  In  support  of  the 
point  now  under  discussion,  was  one  In 
which  upon  charges  heard  before  Mayor 
Walbridge  against  the  superintendent  of  the 
House  of  Refuge,  the  official  after  such  hear- 
ing was  ordered  removed,  and  by  a  similar 
proceeding  to  the  one  In  the  case  at  bar  the 
cause  reached  the  St.  Louis  Court  of  Ap- 
peals. That  court,  after  fully  reviewing  the 
case,  overruled  the  motion  to  quash  the  judg- 
ment of  the  mayor,  and  entered  judgment  in 
bis  favor.  In  Fuller  v.  Ellis,  98  Mich.  96, 
57  N.  W  33,  It  was  insisted,  not  only  that  a 
member  of  the  board  of  control  was  disquali- 


fied from  hearing  and  determining  charges 
against  an  officer  which  he  himself  had  pre- 
ferred, but  the  point  waa  also  made  that  he 
was  unauthorized  to  perform  the  judicial  func- 
tion of  hearing  such  complaint.  The  court  in 
discussing  that  proposition  said :  "To  the  prop- 
osition that  removing  boards  perform  acts 
which  are  judicial  In  their  nature  we  read- 
ily assent.  They  must  hear  and  determine 
when  their  power  la  limited  to  removal  for 
cauae.  So  must  boards  of  review,  auditing 
boards,  highway  and  drain  officers,  pardon 
boards,  and.  In  fact,  nearly  every  officer  who 
has  duties  to  perform;  and  it  is  also  true 
that  the  action  of  all  these  Is  subject  to  re- 
view In  courts  of  justice.  None  of  them, 
however,  belong  to  the  Judicial  department  of 
government,  nor  can  they  be  called  judicial 
officers,  though  all  performing  acts  in  their 
nature  Judicial.  Their  acts  are  administra- 
tive." In  the  Walbridge  Case,  119  Mo.  383, 
24  8.  W.  457,  41  Am.  St  Rep.  663,  this 
court  directed  attention  to  section  7,  art.  14, 
Const  (Ann.  St  1006,  p.  314),  which  provides 
that  the  General  Assembly  shall.  In  addition 
to  other  penalties,  provide  for  the  removal 
of  the  city  and  county  officers,  etc.  It  was 
then  pointed  out  In  that  caae  that  the  charter 
provisions  and  ordinances  in  pursuance  of  It 
providing  for  a  summary  method  of  remov- 
ing officers  derelict  In  their  duties  were  sim- 
ply In  pursuance  of  the  commands  of  that 
provision  of  the  Constitution,  and  should  be 
upheld  upon  that  ground. 

We  deem  It  unneceaaary  to  pursue  this 
subject  further.  The  right  and  power  of  the 
mayor  to  remove  officers  upon  charges,  after 
due  notice  of  auch  chargea  and  a  hearing, 
has  been  fully  recognized  in  State  ex  rel.  v. 
Walbridge,  62  Mo.  App.  162,  State  ex  rel. 
V.  Walbridge,  69  Mo.  App.  657,  666,  and  State 
ex  rel.  v.  Walbridge,  119  Mo.  383,  24  8.  W. 
457,  41  Am.  St  Rep.  663. 

2.  It  is  earnestly  insisted  by  learned  coun- 
sel for  appellant  that  the  mayor  in  this  case 
acted  as  prosecutor  and  judge  on  the  trial 
of  the  relator  In  plain  violation  of  the  law 
of  the  laud,  and  that  hta  judgment  was  and 
is  a  nullity.  The  charter  provisions  of  St 
Louis  City  Charter,  art.  4,  ig  5,  15,  16,  and 
47  (Ann.  St  1906,  pp.  4823,  4825  and  4835) 
and  the  ordinances  adopted  In  pursuance  of 
such  charter  provisions  manifestly,  if  they 
are  to  be  held  valid,  confer  the  right  and 
power  upon  the  mayor  to  remove  officers  oc- 
cupying positions  In  other  departments  of 
the  city  government.  The  substance  of  these 
charter  provisions  are  to  the  effect  that  the 
mayor  Is  the  chief  executive  officer  of  the 
city,  and  it  Is  expressly  made  his  duty  to 
see  that  the  laws  of  the  city  and  the  ordi- 
nances of  the  city  are  respected  and  enforced. 
In  our  opinion,  as  Is  contended  by  counsel 
for  respondent,  this  would  certainly  Include 
all  laws  and  ordinances  relative  to  the  prop- 
er performance  of  the  duties  of  the  commis- 
sioner of  public  buildings,  who  la  one  of  the 
appointees  of  the  mayor. 
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It  is  earnestly  Insisted  that  the  mayor  was 
disqualified  from  hearing  complaints  against 
the  relator  which  bad  been  preferred  by  the 
secretary  to  the  mayor.  With  all  due  respect 
to  the  learned  and  esteemed  counsel  for  ap- 
pellant, we  are  nnable  to  give  our  assent  to 
this  insistence,  as  already  stated,  the  char- 
ter provisions  imposed  the  duty  upon  the 
mayor  to  see  that  the  laws  of  the  city  and 
ordinances  of  the  city  are  respected  and  en- 
forced. In  other  words,  it  is  made  his  duty 
to  see  that  the  officers  appointed  by  him 
are  not  derelict  in  the  discharge  of  their 
duties,  and  the  mere  fact  that  his  secretary 
prefers  the  charges  against  one  of  the  offi- 
cers in  one  of  the  departments,  or  even  if 
the  mayor  should  make  out  the  charges  him- 
self, it  by  no  means  follows  that  he  is  prej- 
udiced or  biased  or  has  any  other  interest 
in  the  proceeding  than  to  ascertain  whether 
or  not  the  charges  are  true.  The  mayor  has 
certain  duties  Imposed  upon  blm,  and  b»  is 
entitled  to  the  presumption  that  he  will 
conscientiously  and  In  good  faith  discharge 
those  duties.  It  certainly  would  be  a  very 
violent  presumption  that  the  mayor  of  a 
great  dty  in  the  Investigation  of  charges 
against  officials  acted  from  spite  or  any  oth- 
er improper  motive.  The  only  presumption 
that  can  be  indulged.  In  the  absence  of  any 
showing  to  the  contrary,  is  that  he  Is  acting 
in  obedience  to  the  commands  of  the  organic 
law  of  the  city  of  which  he  Is  the  chief  ex- 
ecutive. Mr.  Works  in  bis  treatise  on  Juris- 
diction (page  366),  In  discussing  the  proposi- 
tion as  to  disqualification,  thus  states  the 
rule:  That  In  order  to  disqualify  a  Judge 
"some  direct  personal  Interest;  that  is  per- 
sonal to  the  Judge,  and  not  such  a  general  or 
public  interest  as  affects  all  persons  In  the 
district  or  community  contingently  or  equally 
with  him."  The  same  author  on  page  396 
says:  "The  bias  or  prejudice  of  the  Judge 
or  a  desire  on  his  part  that  one  or  the  other 
parties  shall  succeed  is  not  sufficient  to  dis- 
qualify him."  "Mere  Interest  In  the  ques- 
tion Involved,  there  being  no  Interest  In  the 
subject-matter  of  the  action,  does  not  dis- 
qualify him."  Page  398  et  seq.  "The  rule 
of  disqualification  does  not  apply  to  officers 
not  Judicial,  although  their  acts  may  call 
for  the  exercise  of  Judgment  and  discretion." 
Pages  409-410.  In  State  ex  rel.  Norton  ▼. 
Lupton,  64  Mo.  415,  27  Am.  Rep.  253,  the 
mayor  of  the  city  himself  signed  the  charges 
against  the  officer  involved.  However,  no 
point  was  raised  as  to  his  disqualification; 
that  case  being  determined  upon  the  ques- 
tion as  to  the  deflnlteness  of  the  charges. 
In  State  ex  rel.  v.  Slover,  113  Mo.  202,  20 
S.  W.  788,  Judge  Slover  preferred  charges 
against  his  own  court  stenographer,  and 
thereafter  removed  him,  and  bis  action  in 
removing  such  official  was  sustained  by  this 
court.  In  Mayor  of  Lexington  v.  Long,  31 
Mo.  369,  the  mayor  of  the  city  of  Lexington 
presided  in  a  street  opening  proceeding  In 
which  he  was  personally  interested,  and  the 


point  was  made  that  he  was  disqualified.  It 
was  ruled  by  this  court  in  that  case  that  no 
disqualification  attached,  and  in  announcing 
the  final  conclusion  It  was  said  by  the  court 
that  the  limitations  upon  the  principle  that 
no  one  should  be  a  Judge  in  his  own  case  were 
determined  by  the  statute  providing  when 
the  statute  should  apply  and  that  the  stat- 
ute had  not  provided  for  the  case  In  hand.  In 
the  very  recent  case  of  State  ex  rel.  Parker- 
Washington  V.  St  Louis,  105  a  W.  748,  the 
question  of  the  disqualification  of  a  member 
of  the  board  of  health  to  sit  in  the  hearing 
of  the  questions  as  to  whether  certain  works 
constitutes  a  nuisance  was  sharply  presented 
to  this  court  It  was  Insisted  in  that  case 
that  the  health  commissioner  was  disquali- 
fied from  sitting  as  a  member  ef  the  board 
on  the  ground  that  before  the  board  had  met 
to  consider  the  case,  that  is  to  say.  In  the 
written  notice  issued  by  the  health  commis- 
sioner to  the  relator  calling  upon  relator  to 
answer  the  charge,  he  had  stated  In  his  opin- 
ion the  works  as  operated  constituted  a  nui- 
sance, and  were  detrimental  to  the  public 
health,  and  for  that  reason  it  was  insisted 
that  he  was  disqualified  from  sitting  in  such 
hearing.  It  was  also  contended  in  that  case 
that  In  proceedings  of  this  kind  the  party  to 
be  affected  Is  entitled  to  the  same  degree  of 
Impartiality  in  the  membeis  of  the  board  as 
the  law  prescribes  for  a  Juror  who  is  to  try  a 
cause  In  a  court  of  Justice.  In  responding  to 
this  contention  this  court  said:  "We  do  not 
agree  to  that  proposition.  Proceedings  of  this 
kind  from  necessity  must  be  conducted  with 
less  strictness  than  the  trial  of  a  lawsuit  in 
a  court  of  Justice.  Such  proceedings  must  be 
ccmducted  honestly  and  fairly  and  with  good 
common  sense,  but  not  necessarily  with  Jadi- 
clal  strictness.  If  a  Juror  has  formed  or  ex- 
pressed an  opinion  in  a  cause  to  be  tried,  we 
put  him  aside  and  call  another;  but  U  we 
put  the  health  commissioner  aside,  whom  will 
we  call  in  his  place?  And,  If  several  other 
members  of  the  board  have  seen  the  object 
complained  of  and  have  formed  the  opinion 
that  It  was  a  nuisance  and  said  so,  how  Is  the 
city  to  proceed  to  condemn  It?  •  •  •  If 
complaint  is  made,  and.  Instead  of  not  issu- 
ing the  notice  at  once,  he  (the  health  commis- 
sioner) should  deem  it  more  prudent  to  visit 
the  premises  himself,  and  see  if  there  is  rea- 
sonable ground  for  the  complaint,  it  would  be 
within  the  line  of  his  duty  to  do  ao,  and  If, 
after  inspection,  he  was  satisfied  that  the 
thing  was  a  nuisance,  it  would  not  be  Im- 
proper for  him  to  so  Inform  the  proprietors. 
*  *  *  The  law  In  express  terms  authorizes 
the  health  commissioner  to  declare  it  a  nui- 
sance, but  requires  his  condemnation  to  be  ap- 
proved by  the  board  of  health  before  It  is  put 
into  execution."  And,  in  further  discussing 
the  proposition  which  confronted  the  court  In 
that  case.  It  was  said:  "That  it  is  the  duty  of 
the  health  commissioner,  when  a  matter  in- 
jurious to  public  health  is  brought  to  his 
notice  or  comes  under  his  observation,  to  de- 
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Clare  it  a  nuisance  by  force  of  bis  own  official 
judgment,  and  give  notice  to  tbe  ofTendlng 
parties  to  appear  before  the  board  and  show 
cause  why  the  offense  should  not  be  abated, 
and  be  does  not  by  discharging  that  duty 
disqualify  himself  fr(Hn  the  performance  of 
other  duties  Imposed  by  law  In  furtherance  of 
the  same  subject"  In  our  opinion  the  mayor 
was  not  disqualified  from  considering  the 
cbarges  preferred  against  the  relator  In  the 
case  at  bar.  In  reaching  this  conclusion,  we 
are  not  unmindful  of  tbe  cases  to  which  our 
attention  has  been  directed  by  counsel  for  ap- 
pellant A  careful  analysis  of  those  cases  will 
demonstrate  that  they  in  no  way  conflict  with 
the  conclusions  reached  upon  this  proposition. 
In  Kansas  City  t.  Knotts,  78  Mo.  359,  the 
judge  was  a  party  defendant  legally  served 
with  process,  and  Drainage  Co.  v.  Jamison, 
176  Mo.  657,  75  S.  W.  679,  clearly  shows  that 
one  of  the  commissioners  was  Interested 
pecuniarily  in  the  result  of  the  proceeding 
coBcemlng  tbe  drainage  district,  for  tbe  rea- 
son that  his  wife  owned  overflowed  land 
wblcb  was  by  tbe  petition  embraced  within  the 
drainage  district  Hence  it  Is  manifest  that 
tbese  cases  are  not  out  of  harmony  with  the 
rules  tieretofore  suggested  from  that  reached 
in  the  case  at  bar. 

3.  This  brings  us  to  tbe  final  contention 
nrged  by  appellant;  that  is,  that  the  provi- 
sions of  tbe  charter  of  St.  Louis  under  which 
tbe  mayor  removed  relator  from  office  are 
not  in  harmony  with  the  Constitution  and 
laws  of  the  state;  furthermore,  were  r^>eal- 
ed  by  the  act  of  April  23,  1877.  As  to  the 
first  subdivision  of  this  proposition,  that  the 
charter  provisions  conferring  the  right  and 
power  upon  tbe  mayor  to  remove  officers  are 
not  in  harmony  with  tbe  Constitution  and 
laws  of  this  state,  it  Is  sufficient  to  say  that 
tliat  question  was  fully  treated  herein  in  dis- 
posing of  the  first  proposition  in  this  cause. 
What  was  there  said  in  the  discussion  of  tbe 
charter  provisions  and  the  Constitution  of 
this  state  is  equally  applicable  to  the  first 
subdivision  of  this  proposition.  Becurring 
to  the  second  subdivision  of  the  third  propo- 
sition— that  is  that  the  charter  provisions 
conferring  power  upon  the  mayor  to  remove 
officers  upon  charges  and  after  due  notice 
were  repealed  by  the  act  of  1877  (Laws  1877, 
p.  346)  we  find  that  the  sections  upon  which 
relator  relies  were  carried  into  the  Revision 
of  1899. as  sections  8853  to  8856,  inclusive, 
(Ann.  St  1906,  pp.  4113,  4114).  These  sections 
provide  a  method  for  removal  of  public  of- 
ficers generally,  both  state  and  municipal, 
and  it  is  insisted  by  appellant  that  the  char- 
ter provisions  providing  for  a  trial  before  the 
mayor  of  an  officer  of  St.  Louis  for  neglect 
of  official  duty  is  not  in  harmony  with  this 
act,  which  malces  a  general  provision  for  a 
trial  of  a  delinquent  city  officer.  This  propo- 
sition was  in  judgment  before  this  court  in 
Hanker  v.  Faulhaber,  94  Mo.  430,  6  S.  W. 
372.  Tbe  charter  provision  of  the  city  of 
Sedalla  conferred  power  upon  the  mayor. 


with  the  consent  of  the  board  of  aldermen, 
to  remove  from  office,  etc.  Tbe  proceeding  In 
that  case  was  for  the  recovery  of  damages 
against  the  mayor  and  others  for  malicious- 
ly removing  the  plaintiff  from  tbe  office  of 
city  collector.  The  defendants,  tbe  mayor 
and  others,  justified  their  action  under  the 
provisions  of  the  charter  as  heretofore  indi- 
cated. Upon  the  trial  the  court  refused  to 
permit  that  section  of  the  charter  to  be  read 
in  evidence,  and  Instructed  the  jury  that,  un- 
der the  Constitution  and  laws  of  Missouri,  as 
they  existed  in  1878,  the  mayor  and  board  of 
aldermen  of  tbe  city  of  Sedalla  bad  no  legal 
right  or  authority  to  remove  the  plaintiff 
from  the  office  of  city  collector.  It  was  ex- 
pressly held  in  that  case  that  this  action  of 
the  trial  court  was  erroneous,  and  that  tbe 
provisions  of  the  charter  of  Sedalla  were  not 
affected  by  the  act  of  1877,  and  this  court  in 
tbe  Walbridge  Case,  119  Mo.  383,  24  S.  W. 
457,  41  Am.  St  Rep.  663,  unqualifiedly  ap- 
proved tbe  ruling  in  the  case  in  94  Mo.,  and 
said,  concerning  that  ruling,  "that  it  could 
not  be  otherwise  regarded  than  as  decisive 
of  this  case;  since  the  charter  of  St  Louis  of 
1876  is  no  more  Inconsistent  with  the  gen- 
eral law  of  1877  than  was  the  charter  of 
Sedalla  on  the  point  already  quoted."  And 
in  tbe  same  Walbridge  Case,  In  discussing 
State  ex  rel.  t.  Slover,  113  Mo.  202,  20  S.  W. 
788,  this  court  said  that  in  the  Slover  Case 
"it  was  distinctly  ruled  that  section  8233, 
Rev.  St  1880,  providing  that  an  c^cial  stenog- 
rapher might  be  removed  without  tbe  inter- 
vention of  a  jury,  for  'incompetency  or  any 
misconduct  in  office,'  by  the  judge  of  tbe 
circuit  court,  on  charges  entered  of  record, 
and  notice  given,  oould  stand  as  consistent 
with  section  7127,  aforesaid,  and  that  the 
provisions  of  section  8233  might  well  be  re- 
garded as  simply  furnishing  a  cumulative 
remedy  to  that  ordained  in  the  former  sec- 
tion, in  relation  to  removals  for  failure  to 
give  personal  attention  to  official  duties." 
Manifestly  the  provisions  of  tbe  act  of  1877 
did  not  expressly  repeal  the  charter  provi- 
sions of  the  city  of  St  Louis  conferring  pow- 
er of  removal  of  officials  upon  the  mayor, 
and,  applying  the  well-settled  rules  as  to  re- 
peal by  implication,  it  cannot  be  held  that 
such  charter  provisions  were  repealed  by  the 
general  law  under  the  act  of  1877.  "A  repeal 
by  implication  must  be  by  necessary  Implica- 
tion. It  is  not  sufficient  to  establish  that  the 
subsequent  law  or  laws  cover  some,  or  even 
all,  of  the  cases  provided  for  by  it;  for  they 
may  be  merely  affirmative,  or  cunnilatlve,  or 
auxiliary.  But  there  must  be  a  positive  re- 
pugnancy between  the  provisions  of  the  new 
law  and  those  of  tbe  old;  and,  even  then  the 
old  law  is  repealed  by  Implication,  only  pro 
tanto  to  the  extent  of  the  repugnancy."  An- 
derson's Law  Diet.  p.  879.  It  may  be  also  add- 
ed that  this  court  in  the  Walbridge  Case,  in 
no  uncertain  terms,  gave  expression  to  its  un- 
qualified approval  of  tbe  provisions  of  the 
charter  of  the  city  of  St  Louis  which  con- 


Digitized  by 


Google 


764 


109  SOUTHWESTEHX  REPOKTER. 


(Mo, 


ferred  the  right  and  i>ower  upon  the  mayor 
upon  charges  after  due  notice  and  a  fair  aud 
Impartial  hearing,  If  the  facts  -warranted  It, 
to  order  the  removal  of  officers.  In  express- 
ing such  approval  this  court  said:  "Surely 
nothing  could  more  conduce  to  the  good  gov- 
ernment and  welfare  of  the  city  than  that  It 
should  annex  'other  penalties'  (than  those  en- 
acted by  the  general  laws  of  the  state)  for 
the  punishment  of  its  own  officers  than  that 
Incompetent  or  unworthy  efficers  should  be 
removed  In  a  more  summary  way  than  that 
afforded  by  the  method  of  procedure  provid- 
ed in  section  7127  and  its  aEsociate  sections." 
That  the  act  of  1877  to  which  our  attention 
is  directed  did  not  repeal  expressly  or  by  Im- 
plication the  charter  provisions  of  the  city 
of  St.  Louis  conferring  power  upon  the  may- 
or to  remove  officials- has  long  been  settled  by 
this  court,  and  in  our  opinion  correctly  set- 
tled by  the  cases  herein  suggested.  Hence 
the  ruling  upon  this  proposition  niust  be  ad- 
verse to  the  appellant.  In  the  discussion  of 
the  legal  propositions  disclosed  by  the  record 
In  this  cause,  we  have  ignored  the  evidence 
embraced  In  the  record  as  taken  before  the 
mayor.  It  Is  well  settled'  In  this  state,  both 
by  the  Courts  of  Appeal  and  the  Supreme 
Court,  that  the  writ  of  certiorari  brings  up 
for  review  only  the  record  proper,  and  not 
the  evidence.  There  Is  no  provision  of  the 
statute  by  which  It  is  provided  that  the  evi- 
dence talcen  before  the  mayor  in  cases  of  this 
character  may  be  preserved  and  made  a  part 
of  the  record,  and,  being  no  part  of  the  rec- 
ord. It  could  not  be  reached  by  a  writ  of  that 
character  In  the  case  at  bar,  nor  has  It  any 
place  In  this  proceeding.  This  conclusion  Is 
In  perfect  harmony  with  the  express  rulings 
of  the  Courts  of  Appeal  In  State  ex  rel.  v. 
Walbrldge,  62  Mo.  App.  162;  State  ex  rel.  v. 
Walbrldge,  69  Mo.  App.  666;  State  ex  rel.  v. 
Baker,  170  Mo.  383,  70  S.  W.  872. 

Entertaining  the  views  to  which  we  have 
herein  given  expression,  it  results  in  the  con- 
clusion that  the  Judgment  of  the  trial  court 
should  be  affirmed;  and  it  is  so  ordered.  All 
concur. 


TABOR  v.  ST.  LOUIS,  I.  M.  &  S.  RT.  CO. 

(Supreme  Court  of  Missouri,   Division  No.   2. 

Feb.  18,  1908.    Rehearing  Denied 

March  17,  1908.) 

1.  MaSTEB  and  SEBVANT— INJUBIBS  TO  SERV- 
ANT—ACTIONS— EVIDENCE  —  Duty  and  Au- 
THOBITY    OF    MaSTEB     MECHANIC  —  FELLOW 

Servants. 

E)vidence  in  an  action  to  recover  for  the 
death  of  a  master  mechanic,  caused  by  the  de- 
railment of  a  locomotive  on  which  he  was  rid- 
ing, considered,  and  held  to  show  that  deceased 
was  properly  riding  on  the  locomotive  at  the 
time,  in  the  discharge  of  his  duty,  that  the  engi- 
neer was  not  subject  to  his  antbority  as  to  the 
speed  at  which  he  shonid  run  the  locomotive, 
though  he  was  as  to  the  treatment  of  any  me- 
cbanical  defect  in  the  locomotive,  that  deceased 
and  the  engineer  were  not  fellow  servants,  and 
that  the  accident  was  due  to  the  negligence  of 
the  conductor  and  engineer. 


2.  Same— "Fellow  Sebvants"— Corductob— 

"Vice  Principals." 

Rev.  St.  1899.  {  2874  (Ann.  St.  1906,  p. 
1050),  provides  lliat  persons  intrusted  by  a  rail- 
road corporation  v/ith  the  authority  of  command 
of  other  persons  in  the  employ  of  the  corpora- 
tion, or  the  authority  to  direct  any  other  serv- 
ant in  the  performance  of  any  duty,  or  with  any 
duty  owing  by  the  master  to  the  servant,  are 
vice  principals  of  the  corporation.  A  rule  by  a 
railroad  corporation  provided  that  passenger 
conductors  have  entire  charge  of  their  trains  and 
of  all  persons  employed  thereon,  and  will  be 
held  responsible  for  the  prompt  and  safe  move- 
ment of  their  trains  and  the  conduct  of  the 
trainmen.  Held,  that  a  conductor  is  not  a  fel- 
low servant  of  the  master  mechanic  while  the 
latter  is  riding  on  the  locomotive  for  the  pur- 
pose of  discovering  and  remed^in^  a  defect  in 
the  locomotive,  but  is  a  vice  prmcipal ;  and  the 
railroad  corporation  will  be  liable  tor  the  death 
of  the  master  mechanic,  caused  by  the  negligence 
of  the  conductor,  under  Rev.  St.  1899,  {  2864 
(Ann.  St  1906,  p.  1637),  providing  that  a  rail- 
road corporation  shall  be  responsible  for  the 
death  of  a  person  resulting  from  the  negligence 
of  any  employ^  while  running  a  train. 

[Ed.  Note. — For  other  deGnitions,  see  Words 
and  Phrases,  vol.  3.  pp.  2716-2730 ;  vol.  8,  pp. 
7313-7310,7662,78^]        „ 

Appeal  from  Circuit  C!ourt,  Jefferson  Coun- 
ty; Jos.  J.  Williams,  Judge. 

Action  by  Marguerite  V.  Tabor  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way (Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Martin  L.  Clardy  and  James  F.  Green,  for 
appellant.  H.  B.  Irwin  aud  Byrns  &  Bean, 
for  respondent. 

6ANTT,  J.  This  Is  an  action,  oomm«icea 
In  the  circuit  court  of  Jeffersoa  county  July 
19,  1904,  for  $5,000  damages,  on  account  of 
the  alleged  negligent  killing  of  plaintiff's  bus- 
band  by  the  defendant.  As  the  recovery  ia 
the  circuit  court  was  on  the  first  count,  it 
will  suffice  to  state  that  much  of  the  peti- 
tion. It  Is  alleged,  first,  that  the  defendant 
is  and  was  at  all  times  mentioned  a  railroad 
corporation,  organized  under  the  laws  of  this- 
state,  and  owned  and  operated  a  line  of 
steam  railroad  in  this  state.  "Plaintiff  states 
that,  on  the  30th  day  of  April,  1904,  she  was 
the  lawful  wife  of  A.  E.  Tatx>r,  and  that  at 
said  time  the  said  A.  E.  Tabor  was  employed 
by  the  defendant  as  master  mechanic,  and 
that,  as  siKb  master  mechanic,  it  was  the 
duty  of  said  A.  E.  Tabor  to  pass  over  de- 
fendant's railroad  and  to  ride  on  its  engines 
and  trains;  that  on  the  day  aforesaid  said 
A.  E.  Tabor,  acting  In  the  Hue  of  his  duties, 
was  riding  over  defendant's  road  on  an  en- 
gine, which  was  in  charge  of  the  defendant's 
servants  and  agents,  and  attached  to  one  of 
defendant's  passenger  trains,  and  that  the 
agents  and  servants  of  defendant  in  charge 
of  the  defendant's  said  engine  and  train,  act- 
ing In  the  line  of  their  duties,  negligently  and 
carelessly  ran  said  engine  and  train,  at  a 
high  rate  of  speed,  into  an  open  switch  on 
the  line  of  defendant's  road  near  Wicks  Sta- 
tion, whereby  said  engine  and  train  were 
wrecked  and  thrown  from  the  track,  and  that 
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tiHid  A.  E.  Tabor  sustained  lujurles  thereby, 
from  whicb  be  died  on  the  day  aforesaid, 
and  -nrlthoat  any  negligence  on  his  part  con- 
tributing thereto.  Plaintiff  states  that  she  la 
the  widow  of  said  A.  E.  Tabor,  deceased,  and 
her  said  husband  was  killed  because  of  the 
negligence  of  the  defendant's  agents  and 
servants  aforesaid;  that  plaintiff  was  depend- 
ent on  her  deceased  husband  for  ber  support, 
and  that  she  has  suffered  great  pecuniary 
loss,  and  has  been  otherwise  greatly  injured 
by  the  death  of  her  said  husband,  to  her 
damage  In  the  sum  of  ^,000,  for  which  she 
prays  Judgment,  with  costs  of  suit."  Defend- 
ant filed  an  answer,  which  consists,  first,  of 
a  general  denial,  except  that  the  defendant 
was  a  railroad  corporation  as  alleged;  second, 
a  plea  of  contributory  negligence  on  the  part 
of  the  deceased.  The  reply  was  a  denial  of 
the  new  matter  alleged.  The  case  was  tried 
at  the  January  term,  1906,  of  the  Jefferson 
county  circuit  court,  and  resulted  In  a  ver- 
dict for  the  plaintiff  for  $5,000. 

On  the  trial  the  following  facts  appeared 
in  evidence:  The  plaintiff  Is  the  widow  of 
A.  E.  Tabor,  and  at  the  time  of  his  death 
Mr.  Tabor  was  the  master  mechanic  of  the 
defendant,  on  the  Missouri  Division  of  the 
St.  Louis,  Iron  Mountain  and  Southern  Rail- 
way, with  his  headquarters  at  De  Soto,  Mo., 
and  had  been  so  employed  for  about  eight 
months.  On  the  morning  of  the  30th  of 
April,  1904,  A.  E.  Tabor .  got  on  the  engine 
that  was  pulling  train  No.  18  on  defendant's 
road  at  De  Soto,  stating  to  his  wife  that 
fiomethlug  was  the  matter  with  the  engine, 
and  he  was  going  to  ride  on  it.  Mrs.  Tabor 
also  got  on  the  same  train,  in  one  of  the  pas- 
senger coaches.  J.  C.  Austin  was  the  con- 
ductor In  charge  of  said  train  No.  IS,  which 
was  on  its  way  north  that  morning  to  St 
Louis.  He  testified  that  bis  train  left  De 
Soto  about  seven  o'clock  on  the  morning 
of  April  30th;  that  John  Bailey  was  the  en- 
gineer in  charge  of  the  train.  He  received 
the  following  order  at  De  Soto:  "De  Soto, 
4/30,  1904.  Train  31.  Order  No.  4.  To  All 
North-Bound  Passenger  Trains:  There  is  a 
car  broken  down  on  main  ■  track  between 
passing  track  switches  at  Wicks.  All  trains 
will  use  Wicks  passing  track  for  main  line. 
Run  carefully  passing  Meremac  spur.  J. 
W.  D."  The  conductor  testified  he  delivered 
a  copy  of  this  order  to  the  engineer,  and  com- 
pared it  with  his  clearance  card,  and  the  en- 
gineer read  the  order  to  him;  that  this  ali  oc- 
curred while  they  were  standing  at  the  scale- 
house  at  De  Soto,  and  while  the  engine  was 
standing  at  that  point;  that  30  or  40  seconds 
after  giving  this  order  to  the  engineer,  the 
train  pulled  out  Wicks  passing  track  is 
about  23  miles  north  of  De  Soto,  and  the 
train  was  running  between  50  and  60  miles 
an  hour  when  it  reached  this  passing  track, 
and  the  engine,  two  coaches,  and  three  sleep- 
ers were  derailed.  The  conductor  testified 
that,  when  near  the  switch,  be  got  up  to  go 
to  the  platform  to  signal  the  engineer,  when 


the  train  ran  Into  the  switch  and  was  de- 
railed; that  the  switch  was  open — tliat  Is. 
thrown  for  the  side  track  or  passing  track — 
and  that  this  was  the  track  which  they  had 
the  order  to  go  through.  Tlie  conductor  testi- 
fied that  Mr.  Tabor,  the  deceased,  was  stand- 
ing by  him  at  the  time  he  read  the  order  to 
the  engineer.  He  further  stated  that  the 
train  had  lost  time  between  Piedmont  and 
Bismarck,  because  there  was  something  the 
mattw  with  the  engine;  it  would  not  make 
steam.  He  testified  further  that  a  person  on 
the  right  side  of  the  engine  going  north  could 
see  the  south  end  of  the  Wicks  switch  for 
about  three-fourths  of  a  mile  before  reach- 
ing it;  that  the  engineer  sat  on  the  right- 
hand  side  of  the  cab,  and  the  fireman  on  the 
left.  The  witness  had  no  conversation  with 
Mr.  Tabor  that  morning.  The  conductor  also 
testified  that  the  master  mechanic  had  noth- 
ing to  do  with  the  giving  of  orders  and  di- 
recting the  running  of  the  train;  that  the  di- 
rections In  regard  to  running  the  train  were 
received  from  the  train  master,  J.  W.  Daniels: 
that  the  master  mechanic,  Mr.  Tabor,  had 
nothing  whatever  to  do  with  giving  direc- 
tions or  giving  the  order  In  question;  that 
the  engineer  received  his  orders  from  the 
same  source  that  the  conductor  received  his, 
and  was  not  under  the  control  of  the  master 
mechanic  as  to  the  matter  of  running  trains. 
Witness  did  not  know,  until  be  met  Mr.  Ta- 
bor that  morning  at  De  Soto,  that  he  was 
going  to  get  on  the  engine.  Tabor  asked  wit- 
ness what  was  the  matter  with  Bailey,  and 
what  was  the  reason  he  was  not  making 
time,  and  why  he  asked  for  a  helper  ovct- 
Hogan  Mountain,  and  then  said:  "I  am  go- 
ing to  ride  that  engine,  and  I  am  going  to 
find  out  what  is  the  trouble."  The  master 
mechanic  is  the  boss  of  the  engineer  as  to  the 
machinery  part  of  the  engine.  Witness  fur- 
ther stated  that  it  was  broad  daylight  wben 
his  train  left  De  Soto  for  St  Louis  that 
morning. 

Charles  A.  Castile  testified  that  he  was 
section  foreman  In  charge  of  the  Wicks  por- 
tion of  the  railroad,  and  was  working  on  the 
defective  car  on  the  main  track  north  of  the 
Wicks  switch;  that  the  switch,  at  the  time 
of  the  accident,  was  in  good  condition,  and 
had  been  opened  for  the  purpose  of  allowing 
trains  to  use  the  passing  track,  instead  of  the 
main  track;  that  the  switch  stand  could  be 
seen  from  the  south  about  one-half  mile;  that 
witness  got  to  the  wreck  about  10  minutes 
after  It  occurred,  and  found  several  cars 
down  in  the  dump.  In  his  opinion  the  wreck 
was  caused  by  running  too  fast  Into  the  open 
switch. 

Albert  Gumpert  testified  that  he  was  fire- 
man that  morning  on  train  No.  18,  going 
north,  having  taken  the  train  at  Poplar  Bluff 
to  run  that  day  to  St.  Louis;  that  the  engine 
was  not  steaming  good,  and  that  some  time 
was  lost  on  the  road  between  Poplar  Bluff- 
and  De  Soto:  that  Tabor  got  on  the  engine  at 
De  Soto,  and  took  bis  seat  on  the  fireman's 
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side;  tbat  Is,  the  left  side  of  the  cab.  He 
did  not  hear  anything  said  between  Tabor 
and  Bailey  between  De  Soto  and  Riverside. 
That  they  passed  a  freight  train  at  Riverside, 
and  Mr.  Tabor  looked  over  to  see  who  was 
running  the  engine  on  that  train.  After  tbat 
he  heard  Mr.  Tabor  remark  that  the  engine 
pounded  pretty  hard,  but  tbat,  if  the  wedges 
were  set  up  and  brasses  filed,  it  would  be 
all  right  This  was  said  about  6  miles  south 
of  the  Wicks  switch.  That  as  the  train  pass- 
ed Sulphur  Springs,  witness  remarked  to  Ta- 
bor that  he  could  not  flre  th^  engine  proper- 
ly, and  Tabor  said:  "When  we  get  to  St 
Lools,  I  will  have  them  (the  grates)  replac- 
ed." That  when  the  engine  struck  the  switch, 
It  was  going  about  50  miles  an  hour,  and 
witness  was  putting  in  coal,  had  the  shovel 
in  his  hand.  Tabor  looked  at  Bailey,  and 
then  at  him,  and  at  that  moment  witness 
started  to  Jump,  but  went  over  with  the  en- 
gine. Bailey  was  running  the  engine  at  the 
time. 

Charles  Montgomery  testified  for  the  plain- 
tiff that  he  was  a  traveling  engineer  for  the 
defendant,  and  had  been  In  the  railroad  serv- 
ice about  25  years,  and  knew  Mr.  A.  E.  Ta- 
bor during  the  time  he  was  master  mechanic 
at  De  Soto,  about  8  months.  Mr.  Tabor  had 
full  charge  of  the  mechanical  and  car  depart- 
ments; that  Is,  of  all  the  machinery  consist- 
ing of  locomotives,  and  such  as  that  In  the 
division  to  which  he  was  assigned.  His  of- 
fice was  adjacent  to  the  repair  shops  at  De 
Soto.  The  master  mechanic  is  under  the  su- 
perintendent of  motive  power.  He  testified 
that,  when  an  engine  goes  onto  the  road — 
that  la,  when  the  train  is  made  up  and  start- 
ed out  on  the  road — the  conductor  and  the 
engineer  get  their  directions,  in  regard  to 
the  moving  of  their  train,  from  the  train  dis- 
patcher. The  master  mechanic  has  no  con- 
trol whatever  over  the  train  dispatcher,  or 
the  train  dispatdier  over  the  master  me- 
chanic. The  master  mechanic  is  supposed  to 
see  that  his  engines  are  In  good  shape,  and 
that  they  are  in  working  order;  and  in  order 
to  do  this,  he  rides  on  the  engine  and  train  to 
watch  its  work.  When  an  engine  gets  out  of 
order,  It  is  the  duty  of  the  engineer  to  report 
It  defective  to  the  roundhouse  foreman  at 
the  terminal.  The  roundhouse  foreman  is  un- 
der the  master  mechanic.  Witness  bad  seen 
Mr.  Tabor  ride  over  the  toad  on  engines, 
sometimes  about  three  times  a  week,  to  see 
how  they  were  operating.  When  he  did  so, 
he  had  nothing  to  do  with  the  management 
of  the  train.  That  was  controlled  by  the 
conductor.  In  such  a  case  the  master  me- 
chanic had  no  control  over  the  engineer,  so 
far  as  the  movement  of  the  train  was  con- 
cerned. The  master  mechanic  has  the  right 
to  go  on  an  engine  to  see  how  It  Is  working, 
whether  there  Is  anything  wrong  with  it  or 
not;  but  when  he  is  on  the  engine,  he  has  no 
control  over  the  running  of  the  train.  That 
was  governed  by  the  orders  given  by  the 
train  dispatcher.' 


E.  D.  Mercer  also  testified  that  he  was  a 
traveling  engineer,  and  had  been  in  the  rail- 
road service  for  42  years,  had  been  connected 
with  the  master  mechanic's  department  for 
36  years.  He  corroborated  Mr.  Montgomery 
in  saying  that  the  master  mechanic  has  noth- 
ing whatever  to  do  with  the  running  of  the 
train.  That  Is  controlled  by  the  superintend- 
ent and  train  master,  who  give  their  orders 
to  the  conductor.  Rules  Nos.  408,  409,  and 
436  of  the  defendant  company  were  read  In 
evidence.  These  rules,  in  substance,  place 
the  engineer,  in  all  matters  pertaining  to 
the  movement  of  trains  or  the  discipline  of 
the  service,  under  the  authority  of  the  super- 
intendent and  division  superintendent,  and 
he  is  required  to  obey  the  orders  of  the  train 
master.  In  all  matters  relating  to  mechan- 
ical questions  they  are  under  the  authority  of 
the  master  mechanic.  At  the  close  of  tbe 
plaintiff's  evidence  the  defendant  requested 
the  court  to  sustain  a  demurrer  to  the  evi- 
dence, which  the  court  refused  to  do,  there- 
upon the  defendant  called  J.  W.  Hopkins, 
who  testified  that  he  was  the  chief  dispatcher 
of  the  defendant  at  De  Soto,  Mo.,  and  the 
territory  under  his  Jurisdiction  reached  from 
St  Louis  to  Piedmont,  and  from  Bismardc 
to  Belmont  He  testified  that,  when  a  mas- 
ter mechanic  goes  on  an  engine  to  Investi- 
gate It,  he  has  authority  over  the  engineer, 
and  if  he  discovers  that  the  speed  is  too  great, 
he  has  the  right  to  tell  the  engineer  about  It, 
or  if  he  was  running  at  an  excessive  rate,  he 
had  the  right  to  say  to  the  engineer,  "Reduce 
your  speed" ;  tbat  It  was  the  custom  of  Mr. 
Tabor,  tbe  master  mechanic,  to  ride  on  the 
engine  over  the  road  at  his  pleasure,  and  this 
was  known  to  the  division  superintendent. 
He  testified,  further,  that  the  engineer  con- 
trolled the  speed  of  the  train,  and  that  there 
was  no  speed  limit  to  a  passenger  train,  the 
engineer  being  the  Judge  of  the  speed ;  that 
60  miles  an  hour,  if  the  track  was  in  good 
condition,  would  not  be  considered  an  ex- 
cessive rate  of  speed.  He  stated  that  tbe 
master  mechanic's  department  was  entirely 
separate  from  the  train  master's  depart- 
ment and  that,  when  the  work  that  the  mas- 
ter mechanic  had  to  do  with  the  engine  end- 
ed, the  dispatcher's  department  began;  that 
the  master  mechanic  had  nothing  to  do  with 
directing  the  movemraits  of  a  train  on  the 
road,  not  even  If  he  was  on  the  train. 

Eld  Metz  testified  that  he  was  car  Inspector 
for  the  defendant  company,  and  learned,  on 
the  morning  of  April  30,  1904,  that  there  was 
a  crippled  car  on  the  main  line  near  Wicks, 
and  that  a  slow  order  had  been  issued  in  con- 
sequence. He  heard  that  order  read  by  con- 
ductor Austin  to  engineer  Bailey ;  Mr.  Tabor 
standing  beside  them  at  the  time.  There  was 
nothing  to  prevent  Tabor  hearing  the  order 
read. 

Plaintiff,  in  rebuttal,  read  rule  332  as  fol- 
lows: "332.  Passenger  conductors  should  nev- 
er loee  Bight  of  tbe  fact  that  their  duties 
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are  of  the  moat  delicate  and  responaible  cbar- 
nctet.  That  they  have  entire  charge  of  the 
trains  to  which  they  may  be  assigned,  and 
of  all  persons  employed  thereon,  and  will  be 
held  responsible,  when  on  the  road,  for  the 
proper  care  and  comfort  of  the  jMissengers, 
for  the  collection  of  tickets  and  fares,  and 
for  the  safe  and  prompt  movement  of  their 
trains;  and  from  the  time  they  go  on  duty 
nntll  the  train  la  set  off  the  main  track  at  a 
terminal  station,  unless  regularly  relieved, 
they  will  be  responsible  for  the  protection  of 
their  trains,  and  for  the  conduct  (rf  the  train- 
men." Also  rule  334:  "334.  They  must  be 
familiar  with  the  duties  of  the  englnemen, 
firemen,  baggagemen  and  brakesmen,  enforce 
the  mlea  applicable  to  them  upon  their  trains, 
and  report  any  insubordination,  neglect  of 
duty  or  misconduct" 

The  defendant  at  the  close  of  all  of  the 
evidence  requested  the  court  to  instruct  the 
Jury  that  the  plaintiff  was  not  entitled  to  re- 
cover, which  instruction  the  court  refused, 
and  the  defoidant  excepted.  The  court  there- 
upon instructed  the  Jury  at  length:  "(1)  It  is 
not  contended  that  the  two  employes,  to  wit, 
tbe  conductor  and  engineer,  who  were  charged 
with  the  safety  of  the  passengers  and  the 
other  employes  on  the  train  of  defendant, 
were  observing  due  and  proper  care  when 
they  ran  the  train  at  the  rate  of  60  or  60 
miles  an  hour  into  the  open  switch  at  Wicks 
Station.  Both  the  conductor  and  engineer 
were  warned,  by  the  order  of  the  train  dis- 
patcher at  De  Soto,  that  there  was  a  crip- 
pled car  on  the  main  track  at  Wicks,  and  that 
they  must  pass  this  point  on  a  switch  or 
passing  track,  and  yet  the  whole  evidence  dis- 
closes that  the  train  was  moving  at  least  00 
miles  an  hour  when  it  struck  the  south  point 
of  tbe  switch.  The  conductor  testified  that 
his  order  required  him  to  go  slower  at  this 
place,  and  he  had  omitted  any  signal  to  the 
engineer  to  slow  up,  but  was  just  starting 
to  do  so,  when  the  derailment  of  the  train  oc- 
curred, and  the  engineer  had  the  same  order, 
knew  the  conditions  ahead  of  him,  and  It  was 
broad  daylight,  and  the  open  switch  in  plain 
view,  for  from  a  half  to  three-quarters  of 
a  mile,  before  he  reached  it,  and  yet  did  not 
slacken  his  train,  but  ran  it  at  a  rate  of  50  to 
60  miles  an  hour  into  the  open  switch,  in  con- 
sequence of  which  the  entire  train  was 
wrecked,  and  the  master  mechanic.  Tabor, 
who  was  in  the  engine  cab  to  discover  what 
the  defects  of  the  engine  were,  was  killed. 
This  appeal  is  bottomed  upon  the  proposition 
that  the  master  mechanic  was  a  fellow  serv- 
ant with  the  conductor  and  engineer,  whose 
negligence  caused  his  death,  and,  if  so,  that 
the  act  of  1897  gives  no  right  of  recovery  to 
his  widow." 

It  was  abundantly  shown  that  It  was  the 
right  and  duty  of  the  master  mechanic  to  ride 
on  tbe  engine  to  observe  its  mechanical  work- 
ing, and  on  this  occasion  he  had  been  ad- 
Tlaed  the  engine  was  not  working  right  before 
it  reached  De  Soto  from  the  South,  and  he  ex- 


pressed his  intention  of  going  ofl  this  particu- 
lar oiglne  to  discover  what  was  the  matter, 
and  In  so  doing  he  was  strictly  within  the 
line  of  his  duty,  as  master  mechanic,  in  riding 
thereon  from  De  Soto  to  St.  Louis.  Q%e  fire- 
man told  him  that  he  could  not  fire  the  engine 
properly  because  it  had  a  bad  set  of  grates, 
and  Mr.  Tabor  replied  he  would  have  tbem 
replaced  when  they  reached  St  Louis,  and 
also  said:  "If  her  wedges  were  set  up,  and 
her  brasses  filed,  he  thought  she  would  be  all 
right"  It  was  also  established  by  the  printed 
rules  of  the  defendant  as  well  as  the  oral 
evidence  of  the  conductor  and  the  other  en- 
gineers, that  while  the  master  mechanic  Tabor 
was  tbe  superior  of  the  engineer  as  to  any 
mechanical  defect  or  change  or  treatment  of 
the  engine,  he  had  absolutely  no  authority 
over  the  engineer  as  to  the  movement  of  his 
train,  but  that  when  a  train  is  started  <hi  the 
road,  the  engineer  and  conductor  are  subject 
to  the  orders  of  the  train  master  alone,  and 
not  to  the  master  mechanic,  even  though  he  is 
on  the  engine  with  him.  While  the  Insistence 
here  is  that  the  deceased  master  mechanic  was 
a  fellow  servant  of  the  engineer,  the  testimony 
offered  by  defendant  tended  to  prove  that  he 
was  tbe  superior  of  the  engineer,  and  that  the 
latter  was  subject  to  his  orders,  evai  as  to 
the  movement  of  the  train ;  and  the  evidence 
for  the  plaintiff  was  to  the  effect  that  as  to 
the  movement  of  the  train,  the  master  me- 
chanic had  no  authority  whatever,  and  was 
the  superior  of  the  engineer  only  in  the  sense 
that  the  engineer  would  be  bound  as  by  tbe 
master  mechanic's  judgment  as  to  any  defect 
In  the  machinery  of  the  engine,  and  what 
should  be  done  to  remove  the  same,  and  he 
was  on  the  engine  solely  to  observe  its  work- 
ing and  to  discover,  if  he  could,  why  it  did  not 
make  steam  properly,  and  why  the  engineer 
could  not  make  time.  They  were  not  in  any 
sense,  from  either  point  of  view,  fellow  serv- 
ants of  the  same  grade,  engaged  in  a  common 
service,  the  engineer  being,  according  to  de- 
fendant's contention,  an  inferior  in  all  re- 
spects, and,  according  to  plaintifTs,  the  master 
mechanic  was  a  superior  servant  as  to  the 
mechanism  of  the  engine,  and  Its  need  of  re- 
pairs, if  any,  and  as  to  the  movement  of  the 
train,  with  no  functicm  whatever  to  perform 
and  no  authority  to  exercise  over  the  engineer. 
If  this  were  a  case  in  which  the  engineer 
had  been  injured  or  lost  his  life  by  reason  of 
the  defendant's  negligence  in  not  furnishing 
him  a  reasonably  safe  engine  to  run,  and  it 
had  appeared,  as  It  does  here,  that  the  defend-' 
ant  had  employed  the  master  mechanic  to  seel 
that  the  engine  was  a  reasonably  safe  one 
when  sent  out  on  the  road,  no  doubt  can  ex- 
ist under  the  decisions  of  this  court,  that 
the  master  mechanic  would  be  held  to  be  the 
vice  principal  of  the  defendant  and  not  a  fel- 
low servant.  Judge  Thompson.  In  this  Com- 
mentaries on  the  Law  of  Negligence,  vol.  4 
(2d  Ed.)  g  4976,  says:  "Is  the  master  machin- 
ist of  a  railroad  company  a  fellow  servant 
with  a   fireman  or  brakeman?     The  better 
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opinion  is  tbflt  he  is  not.  If  this  Is  not  so, 
the  rule  which  charges  the  master  with  re- 
sponsibility to  the  servant  for  defective  ma- 
chinery falls  wholly  to  the  ground  in  the  case 
of  corporations;  for,  since  a  corporation  can 
act  only  through  its  agents,  If  the  agent  or 
servant  who  has  charge  of  the  construction 
and  r^mlrs  of  Its  machinery  is  a  fellow  serr- 
ant  with  him  who  is  employed  In  running  it. 
It  follows  that  corporations  will  be  exempt,  in 
nil  cases,  from  the  obligations  of  furnishing 
their  servants  with  safe  machinery,  which 
attaches  to  other  proprietors.  Such  a  serv- 
ant then  Is  fairly  deemed  a  vice  principal  of 
the  master,  and  his  negligence  Is  the  master's 
negligence,  to  all  intents  and  purposes  the 
same  as  though  the  master  was  present  per- 
forming his  duties  in  person.  Another  way 
of  stating  what  seems  to  be  the  correct  rule 
Is  that  the  mechanics  having  charge  of  the 
construction  and  repairs  of  the  master's  ma- 
chinery are  not  fellow  servants  engaged  in  the 
same  common  employment  with  the  servants 
who  are  engaged  In  operating  It."  Tabier  v. 
Railway,  »3  Mo.  7»,  (5  8.  W.  810;  Moore  v. 
Railway  Ck>.,  85  Mo.,  ioc.  cit.  596,  597 ;  Lewis 
V.  Railway  Co.,  59  Mo.,  Ioc.  cit.  506,  21  Am. 
Rep.  385 ;  Brothers  v.  Cartter,  62  Mo.  372,  14 
Am.  Rep.  424;  Ford  v.  Fltchbnrg  Ry.  Co.,  110 
Mass.  240, 14  Am.  Rep.  580 ;  Cooper  v.  Railroad 
Co.,  24  W.  Va.  37;  Shanny  v.  Androscoggin 
Mills,  66  Me.  420;  Cumberland  &  Penn.  R. 
R.  T.  State,  45  Md.  229;  Muilan  v.  Steamship 
Co.,  78  Pa.  25,  21  Am.  Rep.  2;  Railway 
Co.  V.  Dunham,  49  Tex.  181;  Brabblts  v. 
Railway  Co.,  38  Wis.  298,  290.  But  in  this 
case  the  disaster  to  the  train  in  no  manner 
resulted  from  any  defect  in  the  engine  or  any 
want  of  care  on  the  part  of  the  master  me- 
chanic, but  was  attributable  altogether  to  the 
negligence  of  the  conductor  and  engineer  in 
failing  to  slow  down  as  they  approached  the 
open  switch.  On  this  point  the  conductor 
testified  as  follows:  "Q.  It  was  your  duty  to 
signal  the  engineer?  Ans.  Yes,  sir;  I  had 
started  to  walk  to  the  end  of  the  car.  Q. 
You  were  bearing  in  mind  your  orders?  Ans. 
Yes,  air.  Q.  You  had  started  to  signal  when 
the  crash  came?  Ans.  Yes,  sir:"  Rule  332, 
promulgated  by  defendant  for  the  govern- 
ment of  Its  employto,  reads:  "Passenger  con- 
ductors should  never  lose  sight  of  the  fact 
that  their  duties  are  of  the  most  delicate  and 
responsible  character.  That  they  have  entire 
charge  of  the  trains  to  which  they  may  he  as- 
signed and  of  all  persons  employed  thereon 
and  will  be  held  responsible,  when  on  the 
road,  for  the  proper  care  and  comfort  of  the 
passengera,  for  the  collection  of  ticliets  and 
fares  and  for  the  safe  and  prompt  movement 
of  their  trains;  and  from  the  time  they  go 
on  duty  until  the  train  is  set  oIT  the  main 
track  at  a  terminal  station,  unless  regularly 
relieved,  they  will  be  held  responsible  for  the 
protection  of  their  trains,  and  for  the  conduct 
of  the  trainmen." 

In  Railway  Co.  v.  Ross,  112  U.  S.  377,  6 
Sup.   Ct  184,   28   L.   Ed.  787,  the   Supreme 


Court  of  the  United  IStates  stated  the  rela- 
tion of  the  conductor  to  the  master  and  the 
other  trainmen  In  these  words:  "The  con- 
ductor of  a  railway  train  is  the  master  of  the 
train  In  the  same  sense  In  which  the  captain 
of  a  ship  at  sea  Is  master  of  the  ship.  With- 
respect  to  those  measures  which  ire  neces- 
sary for  the  safety  of  the  persons  on  board 
the  train  he  wields  the  whole  power  of  the 
railway  company,  except  in  so  far  as  those 
powers  have  been  specially  committed  to  the 
engineer  or  to  other  servants.  The  better 
view,  therefore,  ascribed  to  him  the  status 
and  authority  of  a  vice  principal  of  the  rail- 
way company,  so  as  to  render  it  liable  for 
his  negligence  resulting  In  injury  to  its  sub- 
ordinate servants  upon  the  same  train."  Sec- 
tion 2874,  Rev.  St  1899  (Ann.  St  190>t.  p. 
1656),  in  full  force  and  effect  when  this  ac- 
tion accrued,  provides:  "That  all  persona 
engaged  in  the  service  of  any  such  rallruad 
corporation  doing  business  In  this  state,  who 
are  Intrusted  by  any  such  corporation  with 
the  authority  of  superintendence,  control  or 
command  of  other  persons  In  the  employ  or 
service  of  such  corporation,  or  with  the  au- 
thority to  direct  any  other  servant  In  the 
performance  of  any  duty  of  such  servant, 
or  with  the  duty  of  inspection  or  other  duty 
owing  by  the  master  to  the  servant  are  vice 
principals  of  such  corporation  and  are  not 
fellow  servants  with  such  employte."  Laws 
1897,  p.  90.  When  rule  332  of  the  defendant 
is  read  In  the  light  of  this  section,  it  seems 
too  clear  for  cavU  or  dispute  that  the  con- 
ductor of  train  18  was  not  a  fellow  servant 
with  the  master  mechanic,  but  had  been  in- 
trusted by  the  defendant  with  the  control  and 
entire  charge  of  the  train  and  of  all  persons 
employed  thereon,  and  pro  hac  vice  he  was 
vice  principal  over  the  master  mechanic,-  as 
well  as  all  the  trainmen.  The  evidence  clear- 
ly discloses  that  the  master  mechanic  bad 
nothing  to  do  with  the  movement  of  the 
train,  and  no  right  to  Interfere  with  the  en- 
gineer as  to  its  speed.  Moreover,  his  duties 
did  not  bring  him  in  contact  with  the  engi- 
neer or  conductor,  except  casually,  when  ob- 
serving the  mechanical  working  of  the  engine. 
Their  duties  were  wholly  dissimilar.  The 
master  mechanic  was  employed  and  engaged 
in  the  construction  and  repair  department  of 
the  defendant  company,  whereas  the  conduct- 
or and  engineer  were  engaged  in  the  operat- 
ing department  the  moving  of  the  trains  un- 
der the  direction  and  control  of  the  train  dis- 
patcher, to  whom  they  were  required  to  look 
for  their  orders;  and  for  their  negligence  In 
the  runnhig,  conducting,  and  managing  said 
train,  the  defendant  was  and  is  responsible 
to  the  widow  of  the  deceased  master  me- 
chanic. Tabor,  under  section  2864,  Rev.  St 
1800  (Ann.  St  1906,  p.  1637). 

We  are  aware  that  the  decision  of  the  Su- 
preme Court  of  the  United  States  In  Railway 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184.  28 
L.  Ed.  7S7,  was  modified  by  the  subsequent 
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ruling  In  Railway  Co.  v.  Baugb,  149  U.  S. 
368.  13  Sup.  Ct  914,  37  L.  Ed.  772,  In  which  It 
was  held  that  an  engineer  and  flreman  were 
fellow  serrants  when  In  charge  of  an  engine 
running  alone,  although  a  rule  of  the  com- 
pany provided  that,  "whenever  a  train  or  en- 
gine la  ros  without  a  conductor,  the  engine- 
man  thereof  will  be  regarded  as  conductor 
and  will  act  aocardingly."  But  Mr.  Justice 
Brewer,  after  stating  the  real  ground  upon 
which  the  Ro«8  Caae  stood,  said :  "So  often- 
times there  Is,  in  the  affairs  of  such  corpora- 
tion, what  may  be  called  a  manufacturing 
or  repair  department  and  another  strictly 
operating  department  These  two  depart- 
ments are.  In  their  relations  to  each  other, 
as  distinct  and  sqwrate  as  though  the  worlc 
of  each  was  carried  on  by  a  separate  cor- 
poration." That  language  is  appropriate  to 
the  conditions  before  us.  Here  the  whole 
testimony,  fairly  constmed,  demonstrates 
that  Mr.  Tabor  aa  master  mechanic  was  the 
chief  of  the  repair  department  of  defendant 
at  De  Soto,  with  no  connection  with  the  op- 
erating department  save  to  provide  It  proiier 
engines  and  cars  for  the  movement  of  its 
trains;  and,  on  the  other  hand,  the  train 
dispatcher  was  tlie  head  of  the  department 
for  the  movement  of  trains,  and  the  condnc> 
tors  and  engineers  were  subject  to  his  orders 
only,  and  he  stood  as  vice  principal  to  them. 
So  that,  while  the  Baugh  Case  does  restrict 
the  general  language  of  the  Ross  Case,  It 
recognizes  that  the  members  of  absolutely 
distinct  branches  of  the  service  cannot  with 
reason  or  justice  be  said  to  be  fellow  serv- 
ants in  a  common  employment  In  Railroad 
V.  Herbert  116  U.  8.  663,  6  Sup.  Ct.  590,  29 
Ll  Ed.  755,  Mr.  Justice  Field,  speaking  of  the 
distinction  l>etween  the  providing  of  safe 
niacliinery  and  the  business  of  handling  and 
moving  it,  said :  "The  two  kinds  of  business 
are  as  distinct  as  the  making  and  repairing 
of  a  carriage  is  from  the  running  of  it"  In 
Ford  V.  Railroad  Co.,  110  Mass.  240,  14  Am. 
Rep.  596,  it  was  said:  "The  agents  who  are 
charged  with  the  duty  of  supplying  safe  ma- 
chinery are  not  in  the  true  sense  of  the  rule 
relied  on,  to  be  regarded  as  fellow  servants 
of  tliose  who  are  engaged  in  operating  it 
Ttiey  are  charged  with  a  master's  duty  to  his 
servant  They  sre  employed  in  distinct  and 
separate  departments  of  service,  and  there 
is  no  difficulty  in  distinguishing  them,  even 
when  the  same  person  renders  service,  by 
turns,  in  each,  as  the  convenience  of  the 
employer  may  reqolre."  Accordingly,  In  our 
opinion  the  circnit  court  committed  no  error 
in  overruling  the  demurrer  to  the  evidence, 
either  at  the  close  of  the  plalntifTs  case,  or 
at  tlie  end  of  all  the  t^timony,  and  in  refus- 
ing to  hold  that  the  deceased.  Tabor,  was  a 
fellow  servant  with  the  conductor  or  engi- 
neer, and  it  follows  tliat  the  contention  that 
the  widow's  right  to  sue  depended  upon  the 
act  of  1897,  giving  a  rigbt  of  action  to  a 
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fellow  servant  only,  and  not  to  his  widow,  l.s 
not  in  the  case. 

The  Judgment  of  the  circuit  court  is  affirm- 
ed.   All  concur. 


STROTTMAN  v.  ST.  LOUIS,  I.  M.  ft  S.  RT. 
00. 

(Supreme  Court  of  Missouri.     Feb.  27,   1908. 
On  Rehearing,  April  2,  1908.) 

1.  Master  anu  Sekvant  —  "Feixow  Serv- 
ants"—Locomotive  Enoineeb  and  TfcLE- 
OBAPa  Opbbatob, 

A  statien  telegraph  operator  and  a  locomo- 
tive engineer,  both  working  for  the  same  com- 
pany, under  the  control  of  and  subject  to  the 
orders  of  the  company's  train  dispatcher,  and 
with  no  control  of  either  vne  over  the  other,  are 
fellow  servants,  both  at  common  law  and  with- 
in the  fellow  servant  law  (Laws  1897,  p.  97,  | 
3),  providing  that  persons,  engaged  in  the  com- 
mon service  of  a  railroad,  working  together  at 
the  same  time  and  place,  to  a  common  purpose 
of  same  grade,  neither  of  such  persons  being  in- 
trusted with  any  superintendence  over  his  fel- 
low employes,  are  fellow  servants  with  each  oth- 
er, provided  that  no  agent  or  servant  shall  be  a 
fellow  servant  with  an  agent  or  servant  of  the 
common  master  engaged  in  another  department 
or  service  of  the  master. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  493-514. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716,  2730;   vol.  8,  p.  7662]. 

2.  Statutes— CoNBTRucrrioH— Giving  Effect 

TO  AiL  THE  PBOVIBIONS. 

In  construing  a  statute  all  its  provisioDFi 
should  be  construed  together,  and  effect  given 
to  all,  if  possible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  {  283.] 

3.  Master  and  Sbbvant— Fellow  Servants 
—Statutes— CJoNSTBUCTiON. 

The  fellow  servant  law  (Laws  1897,  p.  96) 
relates  to  the  liability  of  railroad  corporations 
in  relation  to  damages  sustained  by  employ^. 
Section  1  provides  that  a  railroad  shall  be  liable 
for  all  damages  sustained  by  any  agent  or  serv- 
ant thereof  while  engaged  in  operating  the  mil- 
road,  by  reason  of  the  negligence  of  any  other 
agent  or  servant  thereof.  Section  2  provides 
who  are  vice  principals  and  not  fellow  servants. 
Section  3  (page  97)  provides  who  shall  be  fel- 
low servants.  Bold,  that  section  1,  when  con- 
strued with  the  other  sections,  evidences  an  in- 
tention to  give  a  cause  of  action  to  an  injured 
railroad  employ^  where  the  injury  was  caused, 
not  by  the  negligence  of  any  other  employ^  in 
the  master's  employ,  but  where  it  was  caused  by 
the  negligence  of  a  fellow  servant 

4.  Abatement  and  Revival— SrATtrrES— Ju- 
dicial iNTEBFBln'ATION  01"  PbIOB  ACT— PbE- 
aUMFTIDNB. 

Rev.  St.  1899.  {{  2864,  2865  (Ann.  St. 
1906,  pp.  1637-1644),  provide  for  a  recovery  for 
the  death  of  a  person  caused  by  wrongful  act, 
where  the  injured  person  would  have  been  enti- 
tled to  recover  had  death  not  ensned.  By  Ju- 
dicial construction  the  act  was  held  not  to  in- 
clude a  claim  for  damages  for  injuries  occasion- 
ed by  the  negligence  of  a  fellow  servant  Held, 
that  the  Legislature  in  subsequently  passing  the 
fellow  servant  act  of  1897  (Laws  1897,  p.  96,  i 
1),  giving  a  right  of  action  for  injuries  to  a 
servant,  caused  by  the  negligence  of  a  fellow 
servant  without  providing  for  a  survival  of  the 
action,  will  be  presumed  to  have  known  the  judi- 
cial interpretation  placed  upon  sections  2864, 
28Co.  and  hence  will  not  be  held  to  have  intend- 
ed that  the  right  of  action,  given  under  the  later 
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act,  should  be  transmittecl,  under  those  sections, 
to  the  injured  employe's  representatives  where 
his  death  ensues. 

5.  Same. 

Section  2865,  Rev.  St.  1899  (Ann.  St.  1906, 
p.  1644),  does  not  create  a  new  cause  of  action, 
but  simply  transmits  one  thnt  theretofore  ex- 
isted, and  would  have  ceased  to  exist  upon  the 
death  of  the  injured  party  but  for  its  provisions. 

6.  Sauk— ExoLusivENESs  of  Reuedt  Given. 

Where  a  statute  creates  a  new  right  un- 
known to  the  common  law,  and  at  the  same  time 
gives  a  remedy  for  its  enforcement,  the  rem- 
edy so  prescribed  is  exclusive ;  and  hence  the 
fellow  servant  act  of  1897  (Laws  1897,  p.  96, 
g  1),  giving  a  remedy  to  an  injured  fellow  serv- 
ant, cannot  be  enlarged  to  confer  on  his  rep- 
resentatives the  remedy  in  event  of  his  death 
from  the  injury. 

7.  STATDTES— CONSTKUCTION  —  INCORPORATION 

IN  REVISED  Statutes. 

The  mere  fact  that  acts  are  incorporated 
into  a  revision  of  the  statutes,  and  the  sections 
civen  new   numbers  by  the  revisers,  does  not 
change  the  force  or  effect  of  the  acts. 
i.  Death— Actions— Right  op  Action. 

Prior  to  Act  April  13,  1905  (liaws  1905,  p. 
t36),  amending  Rev.  St.  1899,  c.  17,  i  2864 
(Ann.  St.  1906,  p.  1637),  providing  an  action  for 
wrongful  death,  so  as  to  authorize  a  recovery  for 
the  death  of  an  employ^,  servant,  or  agent  of  a 
railroad  company,  etc.,  caused  by  a  fellow  serv- 
int's  negligence,  there  was  no  statute  in  force 
allowing  a  recovery  for  a  death  so  occasioned. 
0.  Same — Statutes — Construction. 

Rev.  St.  1889,  §§  2864,  2865  (Ann.  St.  1906, 
pp.  1637-1644),  providing  a  remedy  for  a  death 
\>y  negligent  act,  and  the  fellow  servant  act 
of  1897  (Laws  1897,  p.  96),  are  in  derogation 
of  the  common  law,  and  must  be  strictly  con- 
strued. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  15,  Death,  {  11.] 

On  Motion  for  Rehearing. 

jO.  Master  and  Servant  —  Injuries  from 
Neoligence  of  Fellow  Servants— Rights 
to  Recover  at  Common  Law. 

At  common  law  no  action  could  be  main- 
ttined  by  a  fellow  servant  to  recover  damages 
At^ainst  a  corporation,  or  other  person,  by  rea- 
son of  the  negligence  of  a  fellow  servant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  H  334-333.] 

Gantt,  C  3.,  and  Lamm  and  Valliant,  JJ., 
dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jef- 
f«irson  County;  Frank  R.  Dearing,  Judge. 

Death  action  by  Magdalene  Strottman 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Martin  L.  Clardy  and  T.«uis  F.  Dinning, 
for  appellant.  H.  B.  Irwin  and  Byrns  & 
Bean,  for  respondent 

BURGESS,  J.  This  Is  an  action  by  plain- 
tiff, Magdalene  Strottman,  widow  of  Fred 
W.  Strottman,  against  the  defendant  compa- 
ny to  recover  $5,000  damages  for  the  death 
of  ber  husband,  who  was  injured  in  a  col- 
lision on  defendant's  railway  on  October  22, 
1902,  from  which  injuries  he  thereafter  died. 
The  petition  alleges  as  follows:  "Flalntifl 
for  her  amended  petition  states  that  on  and 
prior  to  the  24th  day  of  October,  1902.  Fred 
W.  Strottman  was  her  lawful  husband,  and 


that  she  is  now  his  widow,  and  that  defend- 
ant was  at  Mid  time  and  long  prior  thereto 
a  railroad  corporation,  duly  organized  and 
existing  under  the  laws  of  the  state  of  Mis- 
souri, and  having  capacity  to  sue  and  be  sued 
as  such.  Plaintiff  says  that  at  said  time  and 
long  prior  thereto  defendant  owned  and  ope- 
rated a  railroad  extending  from  the  city  of 
St  Louis,  in  the  state  of  Missouri,  to  the 
city  ot  Texarkana,  in  the  state  of  Arkansas. 
Plalntltr  says  that  defendant,  on  said  date 
and  prior  thereto,  maintained  and  operated 
many  trains  on  said  railroad,  both  north  and 
south  bound,  that  all  said  trains  were  ron  as 
ordered  by  the  agents,  officers,  servants,  and 
employes  of  said  defendant,  and  that  its  said 
trains  were  being  run  on  the  dates  herein- 
after mentioned.  Plaintiff  says  that  on  the 
22d  day  of  October,  1902,  and  long  prior 
thereto,  Fred  W.  Strottman  was  in  the  em- 
ployment of  said  defendant  as  locomotive 
engineer,  and  tliat  on  said  22d  day  of  Octo- 
ber, 1902,  said  Fred  W.  Strottman  took 
charge  of  a  locomotive  engine  of  defendant, 
as  engineer,  at  defendant's  request,  which 
said  engine  was  pulling  a  train  of  cars  for 
the  purpose  of  running  the  same  and  the 
train  of  cars  attached  thereto;  and  was  or- 
dered by  the  defendant  to  run  the  same 
south,  on  its  main  track,  from  De  Soto,  Mo- 
through  and  beyond  Blackwell  Station. 
Plaintiff  says  that,  In  pursuance  of  said  oi^ 
ders  of  defendant  that  said  Fred  W.  Strott- 
man, on  the  day  aforesaid,  was  running  said 
engine  and  said  train  of  cars  south  over  de- 
fendant's road,  and  that  at  the  same  time  de- 
fendant's agents  and  servants,  acting  in  the 
line  of  their  duties,  were  conducting  and 
running  an  engine  and  train  from  beyond 
Blackwell  Station  to  the  north  on  its  road, 
and  that  defendant's  train  dispatcher,  act- 
ing In  the  line  of  his  duties,  transmitted  an 
order  to  defendant's  telegraph  operator  and 
agent  at  Blackwell  Station,  whose  duty  it 
was  to  receive  the  same  and  deliver  it  to  de- 
fendant's servants  in  charge  of  the  said 
north-bound  train;  that  said  order  required 
said  north-lx>und  train  to  stop  at  Blackwell 
Station,  and  there  pass  the  aforesaid  south- 
bound train;  that  the  aforesaid  agent  of  de- 
fendant at  Blackwell  Station  n^ligently  and 
carelessly  failed  to  deliver  said  order  to  de- 
fendant's servants  in  charge  of  said  north- 
bound train,  and  negligently  allowed  said 
train  to  pass  Blackwell  Station,  and  in  con- 
sequence thereof,  and  the  negligence  and 
carelessness  of  the  agmts  and  servants  of 
defendant  In  conducting,  managing,  and  di- 
recting the  movements  of  said  train,  that 
the  said  trains,  while  running  at  a  high  rate 
of  speed,  came  into  colli8i(Mi,  and  the  said 
Fred  W.  Strottman,  wltbont  fault  on  his 
part,  sustained  injuries  thereby,  from  which 
he  died  on  the  24th  day  of  October,  1802. 
That  said  collision  was  caused  by  the  neg- 
ligence and  unskillfulness  of  defendant's 
agents,    officers,   and   servants   In  ordering. 
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managing,  and  directing  the  moTements  of 
Mid  engines  and  trains,  and  tliat  by  reason 
tliereof  the  said  Fred  W.  Strottman  was  kill- 
ed." The  defenses  were  a  general  denial  (ex- 
cept as  to  the  allegation  that  defendant  was 
a  railway  corporation)  and  a  plea  of  contrib- 
utory negligence.  The  trial  before  the  court 
and  Jury  resulted. in  a  verdict  and  Judgment 
in  favmr  of  plaintiff  for  the  sum  of  $5,000. 
Having  duly  filed  motions  for  new  trial  and 
In  arrest,  which  were  overruled,  defendant 
saved  exceptions,  and  appealed. 

The  facts  disclosed  by  the  record  are  but 
few,  and  are  substantially  as  follows:  Fred 
W.  Strottman  was  at  the  time  of  the  accident 
an  engineer  in  the  service  of  defendant,  and, 
as  such  engineer,  in  charge  of  an  engine 
which  was  pulling  out  a  train  of  cars  at  I>« 
Soto,  Mo.  He  was  ordered  by  defendant  to 
run  said  engine  and  train  south,  on  defend- 
ant's main  track,  from  De  Soto  through  and 
beyond  Blackwell  Station,  a  station  about 
nine  miles  south  of  De  Soto,  and  situated  in 
St.  Francois  county,  Mo.,  and  in  pursuance  of 
said  order  he  was  running  said  engine  and 
train  of  cars  south  over  defendant's  road. 
At  the  same  time  defendant's  agents  and 
servants,  acting  in  the  line  of  their  duties, 
were  conducting  and  running  an  engine  and 
train  from  beyond  Blackwell  Station  to^the 
north  on  Its  road;  and  defendant's  train  dis- 
patcher, acting  in  the  line  of  his  duties, 
transmitted  an  order  to  defendant's  tele- 
graph operator  and  agent  at  Blackwell  Sta- 
tion, whose  duty  it  was  to  deliver  the  same 
to  defendant's  servants  in  charge  of  said 
north-bound  train.  Said  order  required  said 
north-bound  train  to  stop  on  the  siding  at 
Blackwell  Station;  but  said  operator  and 
agent  at  Blackwell  Station  negligently  failed 
to  deliver  said  order  to  defendant's  servants 
in  ctiarge  of  said  north-bound  train,  and  neg- 
ligently allowed  said  train  to  pass  Black- 
well  Station,  in  consequences  whereof,  and 
of  the  negligence  and  carelessness  of  the 
agents  and  servants  of  defendant  In  conduct- 
ing, managing,  and  directing  tlie  movement 
of  said  train,  the  said  trains,  while  running 
at  a  high  rate  of  speed,  came  Into  collision, 
end  the  said  Fred  W.  Strottman,  plaintiff's 
husband,  without  fault  on  his  part,  sustained 
injuries  thereby,  from  which  he  died. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  give  an  instruction  to  the 
Jury  in  the  nature  of  a  demurrer  to  said  evi- 
dence, which  instruction  the  court  refused  to 
give,  and  the  defendant  excepted.  Thereup- 
on the  court,  at  the  instance  of  plaintiff,  and 
over  the  objections  and  exceptions  of  defend- 
ant, gave  to  the  Jury  the  following  instruc- 
tions: "The  court  instructs  the  Jury  as  fol- 
lows: If  you  believe  from  the  evidence  in 
the  case  that  on  October  22,  1902,  Fred  W. 
i^'rottman  was  employed  by  defendant  as  a 
locomotive  engineer,  and  at  the  time  afore- 
said, while  acting  in  the  line  of  his  duties 
and  under  the  orders  of  defendant,  be  under- 


took to  mn  an  engine  and  train  of  cars  from 
De  Soto  south  over  defendant's  roadi^to  and 
beyond  Blackwell  Station,  and  that,  while 
said  Fred  W.  Strottman  was  so  engaged  and 
in  the  exercise  of  ordinary  care,  a  north- 
bound engine  and  train  of  car.--,  in  charge  of 
defendant's  servants  and  agents,  acting  In 
the  line  of  their  duties,  was  being  run  and 
conducted  north  on  defendant's  road  from 
below  Blackwell  Station,  and  that  defend- 
ant's train  dispatcher,  acting  In  the  line  of 
his  duties,  transmitted  an  order,  for  the 
agents  and  servants  of  defendant  In  charge 
of  said  north-bound  train  to  hold  said  train 
at  Blackwell  to  pass  the  said  south-bound 
train,  to  the  defendant's  operator  and  agent 
at  Bladtwell  Station,  and  that  it  was  his  du- 
ty to  deliver  said  order  to  defendant's  serv- 
ants and  agents  in  charge  of  said  north- 
bound train,  and  that  defendant's  said  oper- 
ator negligently  failed  to  deliver  said  orders 
to  defendant's  agents  and  servants  In  charge 
of  its  north-bound  train,  and  that  In  dlre<>t 
consequence  thereof  you  so  find  said  trains 
come  into  collision,  and  the  said  Fred  W. 
Strottman  thereby  sustained  Injuries,  from 
which  be  died  on  the  24th  day  of  October, 
1902,  and  that  at  the  time  of  his  Injury  and 
death  the  plaintiff  was  his  wife,  then  you 
will  find  the  Issues  for  the  plaintiff.  You 
find  the  Issues  for  the  plaintiff,  you  will  as- 
sess her  damages  at  such  sum  as  in  your 
Judgment  will  be  a  fair  and  Just  compensa- 
tion to  plaintiff  for  the  loss  of  her  husband, 
not  exceeding  the  sum  of  $5,000." 

Defendant  insists  that  plaintiff  ought  not 
to  have  or  maintain  this  action,  because, 
first,  the  act  of  1897,  entitled  "Corporations, 
Railroads"  (Laws  3897,  p.  96),  only  crpates  u 
cause  of  action  in  favor  of  employes  engaged 
In  the  operation  of  railroads,  and  creates  no 
cause  of  action  In  favor  of  the  widow  or 
children  of  deceased,  or  other  i)erson8;  sec- 
ond, that  as  the  engineer  and  the  telegraph 
operator  were  fellow  servants,  as  that  term 
Is  defined  by  section  3  of  said  act  of  1897 
there  can  be  no  recovery.  The  act  is  as  fol- 
lows: 

"Section  1.  That  every  railroad  corpora- 
tion owning  or  operating  a  railroad  in  this 
state  shall  be  liable  for  all  damages  sustain- 
ed by  any  agent  or  servant  thereof  while  en- 
gaged In  the  work  of  operating  such  railroad 
by  reason  of  the  negligence  of  any  other 
agent  or  servant  thereof:  Provided,  that  it 
may  be  shown  in  defense  that  the  person  in- 
jured was  guilty  of  negligence  contributing 
as  a  proximate  cause  to  produce  the  injury. 

"Sec.  2.  That  all  persons  engaged  in  the 
service  of  any  such  railroad  corporation  do- 
ing business  In  this  state,  who  are  Intrusted 
by  such  corporation  with  the  authority  of 
superintendence,  control  or  command  of  other 
persons  in  the  employ  or  service  of  such  cor- 
poration, or  with  the  authority  to  direct  any 
other  servant  in  the  performance  of  any  duty 
of  such  servant,  or  with  the  duty  of  inspec- 
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tloD  or  other  duty  owing  by  the  master  to  the 
servant,  are  vice  principals  of  such  corpora- 
tion, and  are  not  fellow  servants  with  such 
employes. 

"Sec.  3.  That  all  persons  who  are  engaged 
in  the  common  service  of  such  railroad  corpo- 
ration, and  who  while  so  engaged  are  worlc- 
ing  together  at  the  same  time  and  place,  to  a 
common  purpose  of  same  grade,  neither  of 
such  persons  being  intrusted  by  such  corpora- 
tion with  any  superintendence  or  control  over 
their  fellow  employes,  are  fellow  servants 
with  each  other:  Provided,  that  nothing 
herein  contained  shall  be  so  construed  as  to 
make  any  agent  or  servant  of  such  corpora- 
tion in  the  service  of  such  corporation  a  fel- 
low servant  with  any  other  agent  or  servant 
of  such  corporation  engaged  in  any  other 
department  or  service  of  such  corporation. 

"Sec.  4.  No  contract  made  between  any 
railroad  corporation  and  any  of  its  agents  or 
servants,  based  upon  the  contingency  of  the 
Injury  or  death  of  any  agent  or  servant, 
limiting  the  liability  of  such  railroad  cor- 
poration for  any  damages  under  the  provi- 
sions of  this  act,  shall  be  valid  or  binding, 
but  all  such  contracts  or  agreements  shall  be 
null  and  void." 

The  testimony  shows  that  the  telegraph 
operator  at  Blackwell  Station  was  also  de- 
fendant's agent  at  that  place,  and  that  his 
duties,  as  such  agent,  were  of  a  character  en- 
tirely different  from  that  of  his  duties  as 
operator;  that  in  the  discharge  of  his  duties 
as  agent  be  was  under  the  control  of  defend- 
ant's superintendent,  while  in  the  discharge 
of  his  duties  as  Operator  be  was  under  the 
control  and  direction,  and  subject  alone  to 
the  orders,  of  the  train  dispatcher  on  duty  at 
the  time.  It  was  also  shown  by  the  evidence 
that  the  engineer  in  managing,  nmning,  and 
operating  the  train  was  under  the  control  and 
subject  to  the  orders  of  the  train  dispatcher 
on  duty  at  the  time,  as  was  also  the  conduct- 
or of  the  train.  The  operator  at  Blackwell 
Station  and  the  engineers  of  the  respective 
trains  were  engaged  in  the  common  service 
of  defendant.  They  were  employed  by  a 
common  master,  and  worked  together  In  a 
common  purpose  of  the  same  grade.  Neither 
of  them  bad  any  control  or  superintendence 
over  the  other.  They  were  in  the  same  de- 
partment or  service  of  the  company,  and 
were  clearly  fellow  servants  within  the  mean- 
ing of  section  3,  supra.  Plaintiff,  however, 
contends  that  the  engineer  and  telegraph 
operator  were  not  fellow  servants,  and  that, 
even  though  they  were,  the  defendant  would 
still  be  liable  In  damages,  under  the  provisions 
of  section  1  of  the  act,  for  the  death  of  En- 
gineer Strottman. 

In  Smith  v.  Wabash  R.  R.  Co.,  92  Mo.  359, 
4  S.  W.  129, 1  Am.  St.  Rep.  729.  it  is  held  that 
a  train  dispatcher  of  a  railroad,  who  has  the 
control  of  the  movement  of  its  trains,  and  to 
whose  orders  the  conductors  and  engineers 
are  subject,  is  the  representative  of  the  com- 
pany, and  is  not  a  fellow  servant  with  those 


engaged  In  operating  and  moving  the  traioB. 
Edge  V.  Southwest  Mo.  Electric  Co.,  206  Mo. 
471,  104  S.  W.  90;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Clark,  67  Fed.  125,  6  O.  C.  A.  281.  A 
leading  case  upon  this  subject  Is  Baltimore 
&  Ohio  Ry.  Co.  V.  Camp,  65  Fed.  952,  13  C.  C. 
A.  233,  in  which  It  was  held  that  a  telegraph 
operator,  at  a  station  on  the  line  of  a  rail- 
road, whose  duty  It  is  to  receive  telegraphic 
orders  relative  to  the  movement  of  trains 
from  the  train  dispatcher  at  another  place, 
and  communicate  them  to  the  engineers  and 
conductors  of  trains  at  his  station,  is  not  the 
superior,  but  the  fellow  servant  of  the  engi- 
neer- of  a  train  on  such  railroad,  both  at  com- 
mon law  and  under  the  statutes  of  Ohio. 
Taft,  Circuit  Judge,  speaking  for  the  court, 
said :    "It  is  argued  that  the  telegraph  opera- 
tor Is  not  a  fellow  servant  of  the  conductor 
and  engineer  within  the  common-law   rule. 
We  think  he  Is.     He  and  the  engineer  and 
the  conductor  work  together,  at  the   same 
time  and  place,  for  a  common  employer,  with 
an   Immediate  common  object,   namely,  the 
proper  running  of  trains.    It  is  essential,  in 
the  operating  department  of  a  railroad  com- 
pany, that  there  should  be  provision  for  com- 
municating to  those  in  charge  of  dltCereut 
trains  the  whereabouts  of  other  trains,  to 
avoid  collision.    This  information  is  given  by 
means  of  the  general  time-table  and  general 
rules  for  the  running  of  trains  with  reference 
to  each  other,  which  the  employes  in  charge 
of  each  train  are  obliged  implicitly  to  obey. 
But  It  often  happens  that  the  general  time- 
table must  be  varied  from,  and  these  varia- 
tions  must   be    communicated   to   those    in 
charge  of  trains.    This  is  effected  usually  by 
telegraphic  orders  from  the  superintendent, 
or  the  train  dispatcher,   who  has  supreme 
control  of  the  running  of  trains.    The  infor- 
mation is  also  communicated  by  means  of 
flagmen,  by  means  of  torpedoes,  by  red  lights 
and  green  lights  upon  trains,  by  the  block- 
signal  system,  and  In  other  ways.    The  sub- 
ordinate employes,  whose  duty  It  is  to  trans- 
mit the  orders  of  the  officer  In  control,  or  to 
give  information  as  to  the  presence  of  trains 
upon  any  part  of  the  track,  without  special 
orders,  are  engaged  at  the  same  time  and 
place  with  the  persons  operating  the  train, 
in  a.  common  employment,  having  an  Immedi- 
ate, common  object,  namely,  that  of  the  run- 
ning   of   trains,    and   therefore    are    fellow 
servants.    The  man  who  makes  the  signal  at 
the  station  to  the  engineer  on  the  approach- 
ing train  to  stop  is  as  much  engaged  in  the 
running  and  operation  of  that  train  as  the 
flagman  sent  out  ahead  to  signal  the  condi- 
tion of  a  switch.    Neither  exercises  the  dis- 
cretion or  the  Judgment  or  the  control  of  the 
master,  but  each  contributes  his  part  to  the 
safe  running  of  the  train.    There  can  be  no 
separation  of  the  signal  department  and  the 
operating  department ;  for  the  employ^  en- 
gaged  upon  the  train,  in  the  actual,  manual 
operation  of  the  train,  are  expected   to  be 
part  of  the  signal  department  of  the  coin- 
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pany.  The  man  who  puts  out  tbe  green  light 
at  the  back  of  the  train,  to  Indicate  that  a 
train  Is  following,  communicates  to  every 
station  agent,  every  conductor,  and  every 
engineer  who  sees  It  knowledge  upon  which 
they,  each  of  them,  must  act ;  and  yet  It  can 
hardly  be  said  that  the  brakeman,  displaying 
this  green  light,  Is  acting  In  a  different  de- 
partment from  the  man  who  opens  and  closes 
the  throttle  valve  of  the  engine.  The  prin- 
ciples which  must  govern  In  this  case  were 
first  announced  by  the  Supreme  Court  of  the 
United  States  in  Randall  v.  Railroad  Co., 
109  U.  S.  4T8,  3  Snp.  Ct  822,  27  L.  Ed.  lOOa 
In  that  case  a  brakonan,  working  a  switch 
for  his  train  on  one  track  in  tbe  railroad 
yard,  was  injured  by  the  negligence  of  the 
engineman  of  another  train  in  driving  his 
engine  too  fast,  and  in  not  giving  due  notice 
of  its  approach.  It  was  held  that  the  two 
were  fellow  servants.  Said  Mr.  Justice  Gray, 
delivering  the  opinion  of  the  court:  They 
are  employed  and  paid  by  the  same  master. 
The  duties  of  the  two  bring  them  to  work 
at  the  same  place,  at  the  same  time,  so  that 
the  negligence  of  the  one  in  doing  his  work 
may  injure  the  other  in  doing  his  work. 
Their  separate  services  have  an  Immediate, 
common  object  in  tbe  moving  of  tbe  trains. 
Neither  works  under  the  orders  or  control 
of  tbe  other.  Bach,  by  entering  into  his  con- 
tract of  service,  takes  tbe  risk  of  the  negli- 
gence of  the  oth»  in  performing  his  service ; 
and  neither  can  maintain  an  action  for  an 
Injury  caused  by  such  negligence  against  the 
corporation,  their  common  master.'  Every 
word  of  this  passage  has  application  to  the 
relation  existing  between  the  englueman  of 
the  train  and  a  telegraph  operator  charged 
with  the  duty  of  signaling  the  engineman. 
Among  the  cases  cited  by  Mr.  Justice  Gray  is 
that  of  Slater  v.  Jewett,  85  N.  T.  62,  S»  Am. 
Rep.  627,  wliere  it  was  expressly  held,  by  the 
Court  of  Appeals  of  New  York,  that  a  tele- 
graph operator  and  a  fireman  upon  an  engine 
were  fellow  servants,  so  that  the  fireman 
could  not  hold  the  railway  company  liable 
for  an  Injury  caused  by  the  negligence  of  the 
telegraph  operator  in  transmitting  a  dispatch 
giving  orders  to  the  engineer." 

Later,  in  the  same  opinion,  it  Is  said:  "In 
several  of  the  cases,  already  cited  to  sus- 
tain the  view  that  a  train  dispatcher  is  not  a 
fellow  servant  of  a  conductor  or  engineer,  a 
clear  distinction  is  made  between  tbe  tele- 
graph operator  and  the  train  dispatcher,  by 
which  the  former  is  placed  in  the  category 
of  ail  subordinate  employes,  with  the  en- 
gineman and  conductor,  and  is  held  to  be  a 
fellow  servant  with  them.  Such  is  the  hold- 
ing In  Slater  v.  Jewett,  86  N.  Y.  62,  39  Am. 
Rep.  6S1,  already  referred  to,  and  the  pro- 
priety of  it  has  been  recognized  In  all  sub- 
sequent New  York  cases,  and  distinctly  ap- 
proved in  Sutherland  v.  Railroad  Ca,  125 
N.  T.  787,  better  reported  In  26  N.  E.  609. 
The  same  distinction  is  recognized  In  Reiser 


V.  Pennsylvania  Co.,  152  Pa.  38,  25  AtL  176, 
34  Am.  St.  Rep.  620,  and  In  McKaig  v.  Rail- 
road Co.  (0.  C.)  42  Fed.  288.  A  different 
view,  it  is  true,  has  been  taken  in  Railroad 
Co.  V.  De  Armond,  86  Tenn.  75,  5  S.  W. 
600,  6  Am.  St  Rep.  816,  and  in  Maddeu's 
Adm'r  v.  Railroad  Co.,  28  W.  Va.  610^  57  Am. 
Rep.  696.  But  in  these  two  states  the  dif- 
ferent department  theory  prevails,  and  Is  the 
basis  of  the  decision  In  each  case.  Tbe  dif- 
ferent department  exception  to  the  fellow 
servant  rule,  as  we  have  seen,  has  been 
much  limited  by  tbe  Supreme  Court  of  tbe 
United  States  in  its  last  utterance  upon  the 
subject,  and  the  authorities  of  West  Virginia 
and  Tennessee  are  therein  expressly  dissent- 
ed from.  In  the  case  of  Railroad  Co.  v. 
Chorless,  2  C.  C.  A.  386,  51  Fed.  562,  the 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit 
held  that  a  telegraph  operator,  under  the 
averments  of  the  petition  In  that  case,  was 
not  a  fellow  servant  of  a  train  employ^  in- 
jured by  his  negligence.  This  decision  by 
the  Ninth  Circuit  has  been  C9nsidered  by 
lis,  as  may  be  seen  by  reference  to  Judge 
Barr's  opinion  in  the  Clark  Case,  already  re- 
ferred to.  And  only  one  sentence  need  be 
added  to  the  comment  there  made.  The 
court  of  the  Ninth  Circuit  relies  on  the  de- 
cision of  Lewis  V.  Selfert,  116  Pa.  628,  11  Atl. 
514,  2  Am.  St.  Rep.  231,  to  sustain  Its  conclu- 
sion. That  case  only  decided  that  the  train 
dispatcher  was  not  a  fellow  servant  of  the 
conductor  or  engineer  Injured  by  his  negli- 
gence. The  court  below  had  also  charged 
that  the  telegraph  operator  was  a  fellow 
servant  But  It  did  not  become  necessary 
for  the  Supreme  Court  of  Pennsylvania  then 
to  pass  upon  tbe  correctness  of  tbe  charge  of 
the  court  on  this  point  Subsequently,  how- 
ever, in  the  case  of  Reiser  v.  Pennsylvania 
Co.,  152  Pa.  38,  25  Atl.  175,  34  Am.  St  Rep. 
620,  this  question  arose  squarely,  and  was 
decided  as  already  stated,  and  contrary  to 
the  conclusion  reached  in  tbe  Charless  Case." 
In  the  case  of  Frost  v.  Oregon  Short  Line 
V.  U.  N.  Ry.  Co.  (C.  C.)  69  Fed.  936,  Knowles, 
District  Judge,  refused  to  follow  the  Camp 
Case,  and  held  that,  when  an  engineer  on 
the  defendant  railway  company's  road  had 
been  killed  in  a  collision,  caused  by  the  neg- 
ligent omission  of  a  telegraph  operator  to 
transmit  the  order  of  the  train  dispatcher 
relative  to  the  change  of  running  time,  the 
defendant  railway  company  could  not  es- 
cape liability  on  the  ground  that  the  engineer 
and  telegraph  operator  were  fellow  servants. 
The  case  was  thereafter  taken  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
by  writ  of  error,  where  the  Judgment  of  the 
court  below  was  reversed.  The  court  fol- 
lowed the  Camp  Case,  and  held  that  a  tele- 
graph operator,  at  a  station  on  the  line  of  a 
railroad,  who  receives  and  delivers  the  or- 
der of  the  train  dispatcher  in  respect  to  the 
movement  of  trains,  is  the  fellow  servant  of 
the   employes   of  the  railroad  company  In 
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charge  of  the  train,  and  that  aucb  employes. 
If  Injured  In  consequence  of  the  negligence 
of  the  telegraph  operator,  cannot  recover 
damages  from  the  railroad  company.  In  Rei- 
ser V.  Pennsylyania  Co.,  152  Pa.  38,  25  Atl. 
175.  34  Am.  St.  Rep.  620,  it  is  held  that  a 
fireman  of  a  locomotive  and  a  station  agent 
who  Is  also  a  telegraph  operator  are  fellow 
servants  within  the  rule  that  an  employer  is 
not  liable  to  an  employ^  for  an  Injury  caus- 
ed by  the  negligence  of  a  fellow  servant  So 
in  the  case  of  McKaig  v.  Northern  Pac.  R. 
R.  Ck>.  (C.  C.)  42  Fed.  288,  it  was  held  by 
Nelson,  J.,  District  Judge  of  Massachusetts, 
that  a  telegraph  operator,  employed  by  a 
railroad  company  to  give  information  in  re- 
gard to  the  location  of  trains  on  the  road 
and  to  communicate  to  the  operators  on  the 
trains  instructions  for  running  them  received 
by  him  from  the  train  dispatcher,  is  a  fellow 
servant  of  the  fireman  on  such  trains.  Upon 
the  same  subject,  see  Edge  v.  Southwest 
Mo.  ESectrlc  Ry.  Co.,  supra,  and  authorities 
cited. 

As  sustaining  the  position  that  the  tele- 
graph operator  and  the  deceased  engineer 
were  not  fellow  servants,  plaintiff  relies 
chiefly  upon  the  case  of  St.  Louis  &  S.  F. 
R.  Co.  V.  Furry,  114  Fed.  898,  62  C.  C.  A. 
518,  but  that  case  is  bottomed  upon  the  stat- 
ute of  Arkansas,  by  which  the  different  de- 
partment doctrine  Is  established,  and  is. 
therefore,  not  in  point. 

.Tudge  Elliott,  in  discussing  the  subject  of 
fellow  servants.  In  his  work  on  Railroads 
(volume  3,  S  1328).  says:  "It  is  a  matter  of 
which  Judicial  notice  is  taken  that,  in  operat- 
ing a  railroad,  tbe  service  of  telegraph  oper- 
ators and  signalmen  are  required,  and,  as 
it  seems  to  us,  judicial  notice  must  also  ex- 
tend to  the  fact  that  the  class  of  employes 
named  are  ordinarily  employed  In  matters  of 
detail.  The  courts  are  by  no  means  agreed 
upon  the  question  whether  telegraph  oper- 
ators are  vice  principals  or  fellow  servants. 
%tany  cases  affirm  that  they  are  vice  prin- 
cipals, while  many  others  assert  that  they 
(ire  not  It  Is,  we  know,  somewhat  bold  to 
venture  an  opinion  upon  a  question  upon 
which  the  authorities  flght  so  stubbornly; 
but,  nevertheless,  we  briefly  state  our  views 
upon  tbe  question.  It  seems  to  us  that  tele- 
graph operators  are  employes,  engaged  in 
performing  duties  connected  with  the  detail 
work  of  operating  a  railroad,  and  are  not  In- 
trusted with  the  duties  devolved  by  law  up- 
on the  master,  and  that  they  are  engaged, 
under  a  common  master,  in  a  common  em- 
ployment— that  of  moving  trains  upon  the 
road.  As  well  say  that  persons  in  charge 
of  telephmies  over  which  directions  are  giv- 
en in  a  large  manufacturing  establishment 
are  vice  principals  as  that  telegraph  oper- 
ators are  vice  principals.  They  cannot  be 
regarded  as  vice  principals  without  violat- 
ing tbe  settled  rule  that  the  master's  duty 
does  not  extend  to  the  details  of  the  work 


of  the  common  employment,  nor  without  vio- 
lating the  rule  that  he  only  is  a  vice  principal 
to  whom  a  duty  resting  on  the  master  is  in- 
trusted. There  is  no  more  reason  for  hold- 
ing that  the  master's  duty  is  to  see  that  ev- 
ery telegraphic  direction  is  correctly  trans- 
mitted than  there  is  for  holding  that  the 
master  must  see  that  every  verbal  dbrectlon, 
given  by  a  switchman,  conductor,  or  brake- 
man  regarding  the  opening  or  dosing  of  a 
switch,  is  correctly  worded.  Our  conclusion 
Is  ttutt  where  the  master  exercises  ordinary 
care  in  selecting  competent  telegraphic  oper- 
ators, he  is  not  liable  to  an  employe  injured 
by  reason  of  their  negligence.  AU  the  anal- 
ogous cases  support  this  conclusion,  for,  with 
very  rare  exceptions,  it  is  held  that  matters 
of  detail,  concerning  the  operation  of  a  rail- 
road, pertain  to  the  duties  of  employes,  and 
are  not  duties  of  the  employer.  A  train  dis- 
patcher who  has  genera]  charge  of  the  move- 
ments of  the  trains  occupies  a  different  posi- 
tion from  telegraph  operators  who  assist  in 
the  details  connected  with  the  movements  of 
trains.  In  some  of  the  cases  a  distinction  is 
made  between  the  signalmen  or  flagmen  and 
telegraph  operators,  but  we  deferentially  sub- 
mit that  there  is  no  solid  basis  for  the  dis- 
tinction. It  cannot  t>e  Justly  held  that  tele- 
graph operators,  whose  duty  It  Is  to  transmit 
orders  or  give  signals,  are  superior  agents, 
for  they  do  not  command  Inasmuch  as  they 
simply  transmit  telegraphic  orders,  and  in 
doing  this  no  more  discharge  the  master's 
duty  than  do  ordinary  signalmen  or  flag- 
men." 

While  there  Is  some  conflict  In  the  authori- 
ties, the  decided  weight  Is  to  the  effect  that 
telegraph  operators,  engineers,  conductors, 
and  all  other  employes  of  a  railroad  com- 
pany, engaged  In  performing  duties  connect- 
ed with  tbe  detail  work  of  operating  a  rail- 
road, and  working  together  at  the  same  time 
to  a  common  purpose  of  the  same  grade,  as 
were  the  telegraph  operator  and  engineer  at 
the  time  of  the  accident  in  this  case,  are  fel- 
low servants.  In  view  of  the  authorities  al- 
luded to,  and  the  considerations  stated,  the 
telegraph  operator  In  our  judgment  was  at 
common  law  the  fellow  servant  of  Engineer 
Strottmau.  But  were  there  even  the  shadow 
of  a  doubt  upon  this  question,  it  la  put  to 
rest  by  section  3  of  said  act,  by  which  It  is 
expressly  provided:  "That  all  persons  who 
are  engaged  in  the  common  service  of  such 
railroad  corporations,  and  while  so  engaged 
are  working  together  at  the  same  time  and 
place  to  a  common  purpose  of  same  grade, 
neither  of  such  persons  being  Intrusted  by 
such  corporation  with  any  superintendence 
or  control  over  their  fellow  employes,  are 
fellow  servants  with  each  other." 

With  respect  to  the  other  proposition,  it 
may  be  said  that.  If  section  1  of  the  act 
stood  alone,  it  is  clear  that  plaintiff  could 
not  maintain  this  action.  Standing  alone, 
tUB  section  would  make  a  railroad  company 
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liable  In  damages  for  injury  to  any  of  Its 
employes  engaged  in  the  operation  of  its  road. 
In  the  at>sence  of  contributory  negligence  on 
their  part,  in  fact,  an  insurer  of  all  persons 
thus  employed,  regardless  of  the  kind  of 
service,  against  injury  sustained  by  reason  of 
the  negligence  of  any  other  agent  or  servant 
of  such  railroad,  and  this,  too,  regardless  of 
the  fact  that  the  agent  or  servant  whose  neg- 
ligence causes  the  injury  might,  at  the  time, 
be  engaged  in  some  business  entirely  foreign 
to  or  different  from  the  operation  of  the  rail- 
road. But  section  1  of  said  act  is  not  an 
Independent  statute,  and  must  be  read  and 
construed  with  the  other  sections  in  pari  ma- 
teria. The  second  section  of  the  act,  defining 
vice  principals,  would  have  no  proper  place 
in  tbe  act  or  statutes  if  It  was  Intended  by 
the  first  section  to  create  an  absolute  liability 
upon  tbe  part  of  a  railroad  corporation  for 
tbe  negligence  of  any  employe,  regardless  of 
his  relations  to  the  company  or  bis  co-em- 
ploy6s.  The  persons  described  in  said  sec- 
tion 2  are  those  who  act  for  the  principal. 
Tbey  are  vice  principals,  and  it  Is  declared 
In  the  act  that  they  are  "not  fellow  servants 
with  such  employes."  It  Is  apparent,  from 
the  reading  of  the  act,  that  it  was  not  tbe 
purpose  of  the  Legislature  to  make  the  first 
section  a  complete  enactment  within  itself; 
for  if  that  were  the  intention,  there  Is  no 
reason  why  "vice  principals"  should  be  de- 
fined, and  no  reason  for  declaring  that  such 
are  not  "fellow  servants."  The  evident  pur- 
pose In  describing  them  was  that  they  might 
not  be  confounded  with  "fellow  servants"  as 
mentioned  in  section  3  of  the  act  For  their 
wrongful  or  negligent  acts  towards  their 
servants,  who  are  by  reason  thereof  injured, 
said  section  3,  in  effect,  provides  that  rail- 
road corporations  sliall  be  liable,  and  it  also 
defines  the  fellow  servants  for  whose  acts, 
resulting  in  injury  to  other  fellow  servants, 
ttie  railroad  companies  are  not  to  be  beld 
liable.  If  the  first  section  of  the  act  be  con- 
strued alone,  it  Is  apparent  that  all  distinc- 
tions between  employes  are  destroyed;  but 
that  this  was  not  the  purpose  of  the  Legisla- 
ture Is  manifest  from  the  fact  that  sections 
2  and  3  make  such  distinctions,  and  define 
who  are  and  who  are  not  fellow  servants. 

There  Is  no  more  reason  for  Ignoring  sec- 
tion 3  of  the  act  than  there  is  for  ignoring 
section  1,  and  they  must  be  construed  togeth- 
er and  effect  given  to  all  the  provisions  of 
the  act  if  possible.  Riddick  v.  Walsh,  15  Mo. 
510.  This  is  a  cardinal  rule  in  the  construc- 
tion of  statutes.  Thus,  in  Hacke  v.  Byrd, 
131  Mo.  6S2,  33  S.  W.  448,  52  Am.  St.  Bep. 
649,  It  is  said:  "All  provisions  of  law  relat- 
ing to  one  subject  should  be  considered  in  de- 
termining the  meaning  of  any  particular  por- 
tion thereof,  and  such  a  construction  should 
be  given  to  the  portion  under  consideration 
as  will  keep  all  the  provisions  of  law  on  the 
same  subject  In  harmony  and  give  effect  to 
all."  And  again.  In  Lltson  v.  Smith.  C8  Mo. 
App.  397:    "In  construction  of  a  statute  all 


of  its  parts  are  to  be  construed  together,  and 
not  one  part  only,  by  itself."  If  possible,  it 
should  be 'so  construed  as  to  avoid  a  Qonfiict 
between  the  different  parts.  City  of  West- 
port  ex  rel.  Tomb  v.  Jackson,  69  Mo.  App. 
148.  "Wbere  the  provisions  of  law  are  In- 
consistent and  contradictory  to  each  other, 
or  the  literal  construction  of  a  single  section 
would  conflict  with  every  other  following  or 
preceding  it,  and  with  the  entire  scope  of  or 
manifest  Intent  of'the  act,  it  is  the  duty  of 
courts,  if  it  be  possible,  to  harmonize  tbe 
various  provisions  with  each  other,  and,  to 
effect  this,  it  may  be  necessary  to  depart 
from  the  literal  construction  of  one  or  more 
sections."  State,  to  Use  of  Rosenblatt  v. 
Heman,  70  Mo.  441.  "The  language  of  an  act 
should  be  construed  In  view  of  its  title  and 
Its  lawful  purpose."  2  Lewis'  Suth.  Stat 
Construction  (2d  Ed.)  {  341.  In  Connell  v. 
Western  Union  Tel.  Co.,  108  Mo.  480,  18  S. 
W.  883,  it  is  said:  "A  penal  statute  must  be 
80  construed  that  no  case  will  fall  within  It 
which  is  not  Included  within  the  reasonable 
meaning  of  its  terms,  and  within  the  spirit 
and  scope  of  its  enactment"  To  the  same  ef- 
fect Is  City  of  Sedalia  ex  rel.  Taylor  v. 
Smith,  206  Mo.  346,  104  S.  W.  15.  The  Court 
of  Appeals  of  Kentucky,  speaking  of  the  title 
of  an  act,  says:  "It  is  essentially  a  part  of 
the  act,  not  only  because  it  has  been  selected 
and  adopted  by  the  Legislature  as  one  of  the 
tests  of  their  meaning  as  expressed  in  the 
bills,  but  because  the  Constitution  has  made 
it  a  part,  and  the  controlling  part,  of  the  law 
to  which  It  applies.  It  is  therefore  not  only 
useful  In  affording  a  fair  index  of  the  legis- 
lative intent,  in  case  of  ambiguity  in  the  con- 
text but  it  must  be  read  in  connection  with 
the  remainder  of  tbe  act  as  a  part  of  it.  In 
determining  what  is  the  law."  Common- 
wealth V.  Barney,  115  Ky.  475,  74  8.  W.  181. 
The  title  to  tbe  act  is  as  follows:  "An  act 
to  define  the  liabilities  of  railroad  corpora- 
tions in  relation  to  damages  sustained  by 
their  employes,  and  to  define  who  are  fellow 
servants  and  who  are  not  fellow  servants, 
and  to  prohibit  contracts  limiting  liability 
under  this  act."  It  is  indicated  by  this  title 
that  the  purpose  of  the  act  was  to  create  a 
new  cause  of  action;  that  is,  a  liability  on 
the  part  of  a  railroad  company  for  damages 
to  Its  employ^  by  reason  of  the  negligence  of 
a  fellow  servant  while  engaged  In  tbe  work 
of  operating  such  railroad.  When  section  1 
of  the  act  is  construed  In  connection  with 
section  3,  as  it  should  be,  full  force  and  effect 
may  be  given  to  both  said  sections,  and  unless 
they  be  taken  together  and  construed  in  con- 
nection with  each  other,  no  action  can  be 
maintained  under  section  3  or  under  the  act, 
because  no  remedy  is  provided  for  by  either 
section  2  or  3. 

Defendant  also  contends  that  as  plaintiff's 
husband  and  the  telegraph  operator  were  fel- 
low servants,  the  defendant  is  not  liable  at 
common  law,  and,  further,  that  as  section  1 
of  said  act  gives  a  right  of  action,  for  per- 
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sonal  Injuries,  to  the  servant  of  the  company 
only,  and  not  to  hia  widow,  In  case  of  his 
death  Irom  such  Injuries,  as  provided  for 
by  section  2864,  2865,  Rev.  St.  1899  (Ann. 
St  1906,  pp.  1637-1644),  plaintiff  cannot  re- 
cover. That  plaintiff  could  not  recover  at 
common  law  Is  beyond  any  question,  and  she 
must  look  to  the  statutes  of  this  state  for 
authority  to  maintain  an  action  against  the 
company.  Plaintiff  does  not  contend  that 
section  1,  supra,  makes  the  action  for  death 
survive  to  the  widow,  within  the  meaning  of 
the  word  "survive,"  as  ■used  In  some  jurlsdlc- 
tons  where  the  action  for  suffering  and  pain 
suffered  by  the  deceased  can  be  maintained  by 
the  representatives  of  the  deceased,  but  con- 
tends that  the  Intention  of  the  Legislature 
in  enacting  said  section  was  to  make  rail- 
roads liable  for  all  damages  sustained  by 
fellow  servants  engaged  In  the  work  of  oper- 
ating the  railroad;  that  is  to  say,  in  case  the 
servant  sustained  personal  Injury,  he  could 
bring  a  common-law  action  for  damages;  and 
in  case  of  the  death  of  the  servant,  the  rail- 
road would  be  liable  for  damages,  as  pro- 
vided by  sections  2864-2866,  Rev.  St.  1899 
(Ann.  St.  1906,  pp.  1637-1646).  Plaintiff  al- 
so relies  upon  Phllo  v.  Illinois  Central 
R.  R.,  33  Iowa,  60,  and  Gumz's  Adm'r  v. 
Railway  Co.,  52  Wis.  672,  10  N.  W.  11,  as 
holding  that,  under  fellow  servant  laws, 
enacted  In  the  same  manner  as  the  act  of 
1897,  the  action  survives  In  accordance  with 
the  provisions  of  the  general  statutes  of  the 
state,  allowing  a  recovery  for  death  by  wrong- 
ful act.  But  the  ruling  in  the  Phllo  Case  Is 
bottomed  upon  a  statute  of  that  state  which 
makes  the  perpetrator  of  the  act  resulting 
In  death  liable  tor  the  Injury,  and  provides 
that  the  action  may  be  brought  by  the  repre- 
sentatives of  the  deceased,  and  secures  the 
amount  recovered  to  the  wife,  children,  or 
parents  of  the  deceased.  The  Gumz  Case  Is 
based  upon  a  similar  statute. 

Section  2865,  Rev.  St  1899,  is  as  follows: 
"Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect  or  de- 
fault of  another,  and  the  act,  neglect  or  de- 
fault Is  such  as  would.  If  death  had  not  en- 
sued, have  entitled  the  party  Injured  to  main- 
tain an  action  and  recover  damages  In  respect 
thereof,  then,  and  in  every  such  case,  the  per- 
son who  or  the  corporation  which  would  have 
been  liable  if  death  bad  not  ensued  shall  be 
liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  Injured." 
We  are  unable  to  agree  that  this  section  has 
the  effect  of  transmitting  a  right  of  action, 
created  by  section  1  of  the  act  of  1897,  as  it 
has  been  ruled  by  thte  court  that  that  sec- 
tion does  not  Include  a  claim  for  damages 
for  injuries  occasioned  by  the  negligence  of 
a  fellow  servant  Proctor  v.  Railroad  Co., 
64  Mo.  112;  Miller  v.  Mo.  Pac.  Ry.  C!o.  109 
Mo.  350,  19  8.  W.  58,  32  Am.  St  Rep.  673; 
Sherrln  v.  St  J.  &  St.  Louis  Ry.  Co.,  108  Mo. 
.'?78,  15  8.  W.  442,  23  Am.  St  Rep.  881.  At 
the  time  of  and  prior  to  the  passage  of  the 


act  of '  1897,  supra,  Strottman  would  have 
had  no  cause  of  action,  because  his  Injury 
was  caused  by  the  negligence  of  a  fellow  serv- 
ant and  it  cannot  be  seriously  contended  that 
section  28G5  has  the  effect  of  transmitting  a 
cause  of  action,  originating  under  section  1 
of  the  fellow  servant  act.  The  purpose  of 
section  2865  was  to  transmit  a  right  of  action 
which,  but  for  the  provisions  of  such  section, 
would  have  ceased  to  exist  upon  the  death  of 
the  Injured  party.  It  does  not  create  a  new 
cause  of  action,  but  simply  transmits  one 
that  did  exist  and  as  Strottman's  cause  of 
action,  under  the  provisions  of  said  section 
1,  ceased  to  exist  after  his  death,  it  Is  diffi- 
cult to  see  how  a  nonexistent  cause  of  action 
can  be  transmitted.  Nor  did  section  2864, 
Rev.  St  1899,  have  the  effect  of  creating  a 
cause  of  action  when  the  death  of  a  servant 
or  employ^  Is  occasioned  by  the  negligence 
of  a  fellow  servant  or  employe,  and  clearly 
It  was  not  Intended  by  the  lawmakers  to 
transmit  a  cause  of  action  to  the  representa- 
tives of  the  deceased  where  the  injury  for 
which  damages  are  claimed  was  caused  by 
the  negligence  of  a  fellow  servant  Proctor 
V.  Railroad  Co.,  supra.  It  will  be  presumed 
that  the  Legislature,  at  the  time  of  the  pas- 
sage of  the  act  of  1897,  was  familiar  with  the- 
decisions  of  the  Supreme  Court  which  hold 
that,  under  section  2865,  supra,  the  master 
cannot  be  held  for  Injuries  received  by  one- 
servant  through  the  negligence  and  unskill- 
fulness  of  his  fellow  servant  Had  the  Legis- 
lature desired  to  transmit  a  right  of  action 
to  the  representative  of  the  deceased  employ^. 
It  could  have  done  so  by  proper  and  neces- 
sary legislation. 

In  Sutherland  on  Stat  Ckinst  |  333,  It  Is 
said:  "It  Is  presumed  that  the  Legislature- 
is  acquainted  with  the  law;  that  It  has  a 
knowledge  of  the  state  of  it  upon  the  sub- 
jects ui)on  which  it  legislates ;  that  It  is 
informed  of  previous  legislation  and  the  con- 
struction it  has  received.  •  •  •  A  judi- 
cial construction  of  a  statute  of  long  standing 
has  force  as  a  precedent  from  the  presumption 
that  the  Legislature  Is  aware  of  it  and  its 
silence  is  a  tacit  admission  that  such  con- 
struction is  correct  The  re-enactment  of  a 
statute,  after  a  judicial  construction  of  its 
meaning,  is  to  be  regarded  as  a  legislative 
adoption  of  the  statute  as  thus  construed. 
So,  where  the  terms  of  a  statute  which  has 
received  a  judicial  construction  are  used  In 
a  later  statute,  whether  passed  by  the  L^is- 
lature  of  the  same  state  or  country,  or  by 
that  of  another,  that  construction  la  to  be- 
given  to  the  later  statute ;  for  if  it  were  in- 
tended to  exclude  any  known  construction 
of  a  previous  statute,  the  legal  presumption 
is  that  Its  terms  would  be  so  changed  as  to 
effectuate  that  Intention."  McKay  t.  Minner, 
154  Mo.  608,  55  S.  W.  866.  "Where  a  statute 
creates  a  new  right,  or  imposes  a  new  duty  or 
liability  unknown  to  the  common  law,  and  at 
the  same  time  gives  a  remedy  for  Its  enforce^ 
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meat,  the  remedy  so  prescribed  is  exclusive. 
If  no  remedy  is  prescribed,  tbe  right  or  lia- 
bility may  be  enforced  by  tbe  appropriate 
remedy  already  provided."  2  Lewis'  Suth. 
Stat  Const.,  {  720;  Illinois  Cen.  R.  R.  v. 
Wells,  104  Tenn.  706,  69  S.  W.  104L  By 
the  first  section  of  the  act  of  1897  a  remedy 
Is  given  to  the  injured  fellow  servant,  and 
such  remedy  is  therefore  exclusive.  It  is  not 
contended  that  said  section  does  not  provide 
a  remedy  for  the  Injured  party;  and  the 
mere  fact  that  it  does  not  confer  such  right 
on  the  wife  or  children  is  conclusive  that  no 
sncb  right  was  intended. 

Nothing  is  better  settled  in  this  state  than 
that  prior  to  the  passage  of  the  act  of  1897, 
there  was  no  statute  in  force  in  this  state 
which  Imposed  a  liability,  upon  a  railroad 
company,  in  favor  of  the  widow  for  the  death 
of  her  husband,  who  was  at  the  time  of  his 
death  an  employ^  of  such  company,  and  was 
killed  by  reason  of  the  negligence  of  a  fellow 
servant:  nor  does  that  act,  in  our  opinion, 
confer  such  right  Said  act  says  not  a  word 
about  a  right  of  action  In  case  of  the  death 
of  the  employe,  but  by  the  first  section  of  the 
act  a  right  of  action  is  created  in  favor  of 
the  party  injured,  and  no  other.  The  mere 
fact  that  tbe  act  was  Incorporated  in  the 
Revision  of  1899,  and  therein  numbered  by 
the  revising  committee  as  sections  2873,  2874, 
2875,  and  2876  (Ann.  St.  1906,  pp.  16.W-1657) 
did  not  add  anything  to  Its  force  or  efTect 
In  passing  upon  a  similar  question  in  Paddock 
V.  Mo.  Pac.  Ry.  Co.,  155  Mo.  524,  56  S.  W. 
4,53,  this  court  said:  "Sections  2590  and 
2.501.  as  also  sections  2593  to  2597,  inclusive, 
of  Rev.  St  1889,  as  above  shown,  are  ex- 
actly the  same  as  the  laws  of  March  Slst  and 
March  23d,  respectively,  and  therefore  those 
sections  must  be  treated,  under  this  legisla- 
tive direction,  as  mere  continuations  of  those 
laws  and  not  as  new  enactments.  They  were 
entirely  different  laws  before,  and  they  con- 
tinued to  be  different,  notwithstanding  they 
were  carried  into  the  Revised  Statutes  and 
placed  in  the  same  article  of  tbe  same  chapter 
of  the  Revised  Statutes,  and  notwithstand- 
ing that  they  may  appear  in  the  bill  enacted 
by  the  Thirty-Fifth  General  Assembly,  which 
revised  chapter  42.  This  has  been  the  uni- 
form ruling  of  this  court  on  this  question." 
8t  Loula  V.  Alexander,  23  Mo.  483;  City  of 
Cape  Girardeau  v.  Riley,  52  Mo.,  loc.  clt  428, 
14  Am.  Rep.  427;  State  ex  rel.  Attorney 
General  v.  Heidom,  74  Mo.  410;  Pool  v. 
Brown,  98  Mo.,  loc.  cit  680,  11  S.  W.  743. 

PoweU  V.  Sherwood,  162  Mo.  612,  63  S.  W. 
486,  was  an  action  by  the  widow  of  Powell 
against  Sherwood,  receiver  of  tbe  railroad 
company,  for  damages,  under  the  act  of  1897, 
for  the  death  of  her  husband,  which  was 
occasioned  by  the  negligence  of  a  fellow 
servant  while  in  tbe  service  of  the  railroad 
company.  Bat  the  question  as  to  the  right 
of  the  widow  to  maintain  the  action  under 
tbe  act  of  1897  was  neither  raised  nor  passed 
upon  in  that  case,  nor  has  it  ever  been  passed 


upon  by  this  court.  And  while,  as  has  been 
said,  "where  a  statute  creates  a  new  right  or 
imposes  a  new  duty  or  liability  unknown  to 
the  common  law,  *  *  *  if  no  remedy  is 
provided,  the  right  or  liability  may  be  en- 
forced by  the  appropriate  remedy  already  pro- 
vided," that  rule  cannot  be  applied  or  Is  un- 
availing In  this  case,  for  the  reason  that  at 
the  time  of  the  death  of  plaintitTs  husband 
there  was  no  statute  In  force  in  this  state,  nor 
was  there  until  the  passage  of  tbe  act  of 
April  13,  1905,  p.  136,  to  amend  section  2864, 
c.  17,  Rev.  St  1899  (Ann.  St  1006,  p.  1637), 
which  authorizes  a  recovery,  by  an  employ^, 
servant  or  agent  of  the  railroad  company,  for 
injuries  sustained  by  him  by  reason  of  the 
negligence  of  a  fellow  servant  There  could 
therefore  have  been  no  appropriate  remedy 
at  the  time  of  the  accident  The  passage  of 
the  act  of  1905  tends  to  show  that  It  was  the 
opinion  of  the  lawmakers  that  no  such  right 
existed  prior  to  that  time;  otherwise  there 
was  no  occasion  for  Its  passage. 

The  act  of  1897  Is  complete  within  itself, 
and  not  amendatory  of  any  other  act  or 
statute.  It  confers  authority,  only  upon  the 
servant  Injured,  to  maintain  tbe  action,  and 
not  even  by  implication  does  it  confer  such 
right  upon  the  widow  of  such  servant,  in 
which  respect  it  differs  from  a  statute  which 
creates  a  right  of  action,  but  designates  no 
particular  person  who  may  avail  himself  of 
such  right  The  statutes  in  question  being  in 
derogation  of  the  common  law,  they  must  be 
strictly  construed,  and  when  this  Is  done 
there  is  no  escaping  the  conclusion  that  they 
do  not  confer  upon  the  plaintiff  the  right  to 
maintain  this  action. 

Our  conclusion  Is  that  the  Judgment  should 
be  reversed.    It  is  so  ordered. 

FOX  and  GRAVES,  JJ.,  concur.  WOOD- 
SON, J.,  concurs  in  a  separate  opinion. 
GANTT,  C.  J.,  and  VALLIANT  and  LAMM, 
JJ.,  dissent 

WOODSON,  J.  This  case  was  first  argued 
and  submitted  in  division  No.  2,  and  It  was 
by  that  court  transferred  to  court  in  banc, 
where  it  was  again  argued  and  submitted, 
prior  to  the  time  tbe  writer  became  a  mem- 
ber of  this  court  The  cause  fell  to  tbe  lot 
of  BURGESS,  J.,  and  he  wrote  an  opinion 
therein,  in  which  FOX  and  GRAVES.  JJ., 
concur;  but  GANTT,  C.  J.,  and  VALLIANT 
and  LAMM,  JJ.,  dissented  therefrom.  This 
equal  division  of  the  Judges  necessitated  my 
taking  an  interest  in  the  case.  The  case  was 
argued  In  banc  at  this  January  call  of  the 
docket.  There  has  been  so  much  said  and 
written  about  this  case  there  remains  but  lit- 
tle. If  anything,  to  be  said  upon  tbe  subject 
All  I  can  hope  to  do  Is  to  touch  upon  the  sa- 
lient points  in  the  case,  and  briefly  express 
my  views  thereof,  without  attempting  to  cov- 
er the  entire  ground,  which  has  been  so  ably 
and  exhaustively  considered  by  the  two  opin- 
ions written  herein;    nor  will  I  attempt  to 
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restate  the  facts  of  the  case,  because  that  has 
been  admirably  done  by  BURGESS,  J.,  In  his 
opinion,  which  all  concede  to  be  a  full  and 
fair  statement  of  the  facts. 

1.  The  defendant  insists  the  plaintiff  Is  not 
entitled  to  recover  In  this  action,  for  the  rea- 
sons: First.  Because  Strottman,  the  deceas- 
ed engineer,  and  the  telegraph  operator  at 
Blackwell  were  fellow  servants,  and  that  at 
common  law  the  master  was  not  liable  for  the 
injuries  received  by  a  servant  in  consequence 
of  the  negligence  of  a  fellow  servant.  Sec- 
ond. Because  the  act  of  1897  CLaws  1897,  p. 
06),  entitled  "Corporations,  Railroads,"  cre- 
ates a  cause  of  action  only  In  favor  of  the  in- 
jured employe,  and  does  not  transmit  that 
cause  of  action  to  his  widow  or  children  in 
case  of  death.  This  calls  for  a  construction  of 
that  act,  which  reads  as  follows: 

"Section  1.  That  every  railroad  corporation 
owning  or  operating  a  railroad  In  this  state 
shall  be  liable  for  all  damages  sustained  by 
any  agent  or  servant  thereof  while  engaged 
in  the  work  of  operating  such  railroad  by  rea- 
son of  the  negligence  of  any  other  agent  or 
servant  thereof:  Provided,  that  It  may  be 
shown  In  defense  that  the  person  injured 
was  guilty  of  negligence  contributing  as  a 
proximate  cause  to  produce  the  injury. 

"Sec.  2.  That  all  persons  engaged  in  the 
services  of  any  such  railroad  corporation  doing 
business  In  this  state,  who  are  Intrusted  by 
such  corporation  with  the  authority  of  super- 
intendence, control  or  command  of  other  per- 
sons In  the  employ  or  service  of  such  corpora- 
tion, or  with  the  authority  to  direct  any  other 
servant  in  the  performance  of  any  duty  of 
such  servant,  or  with  the  duty  of  Inspection, 
or  other  duty  owing  by  the  master  to  the  serv- 
ant, are  vice  principals  of  such  corporation 
and  are  not  fellow  servants  with  such  em- 
ploy^. 

"Sea  3.  That  all  persons  who  are  engaged 
in  the  common  service  of  such  railroad  corpo- 
ration and  who  while  so  engaged  are  working 
together  at  the  same  time  and  place,  to  a 
common  purpose  of  same  grade,  neither  of 
such  persons  being  intrusted  by  such  corpora- 
tion with  any  superintendence  or  control  over 
their  fellow  employes  are  fellow  servants 
with  each  other:  Provided  that  nothing  here- 
in contained  shall  be  so  construed  as  to  make 
any  agent  or  servant  of  such  corporation  In 
the  service  of  such  corporation  a  fellow  serv- 
ant with  any  other  agent  or  servant  of  such 
corporation  engaged  in  any  other  department 
or  service  of  such  corporation." 

The  first  duty  devolved  upon  us  is  to  de- 
termine whether  or  not  the  engineer  and  the 
telegraph  operator  were  fellow  servants  at 
the  time  the  former  was  killed.  This  ques- 
tion has  been  so  ably  and  exhaustively  con- 
sidered by  BURGESS  and  LAMM,  JJ.,  in 
their  respective  opinions  herein  that  there  is 
but  little  remaining  for  me  to  say  upon  the 
subject.  I  will,  however,  add  a  few  observa- 
tions to  what  has  been  said  by  them.  I  will 
first  consider  the  proposition  from  a  common- 


law  standpoint,  and  then  view  it  in  the  light 
of  the  act  of  1897. 

This  precise  question  came  before  divisioa 
No.  2  of  this  court  in  the  case  of  Edge  v. 
Southwestern  Ry.  Co.,  206  Mo.  471,  104  S.  W. 
90.  The  facta  in  tha^  case  were  as  follows: 
On  August  17,  1903,  the  defendant  was  oper- 
ating a  single  track  railway  between  Car- 
thage, in  this  state,  and  Galena,  in  the  state 
of  Kansas,  a  distance  of  30  or  35  miles.  Car- 
tervllle,  Webb  City,  and  Joplin  are  on  the  road, 
and  between  Carthage  and  Galena.  There 
were  some  8  or  10  cars  operated  over  said 
road,  and  the  service  was  one  about  every  30 
minutes.  The  company  maintained  a  general 
office  at  Webb  City,  in  which  It  employed  two 
car  dispatchers,  one  named  T.  A.  Harbaugh. 
add  the  other  Lawrence  Havens.  The  former 
served  from  some  time  In  the  forenoon  to  3 
o'clock  p.  m.,  when  hft  was  relieved  by  the  lat- 
ter, who  performed  the  duties  of  the  position 
for  the  balance  of  the  day.  The  company 
had  some  12  or  15  switches  or  side  tracks  be- 
tween Carthage  and  Joplln,  on  which  the 
cars  going  in  opirasite  directions  passed  each 
other.  At  most.  If  not  all,  of  those  switches 
there  was  a  telephone,  maintained  and  used 
by  the  defendant  as  its  telephone  system. 
These  telephones  were  connected  with  the  of- 
fice of  the  car  dispatcher  at  Webb  City.  The 
cars  were  numbered,  and  the  mode  of  operat- 
ing them  was  as  prescribed  by  a  rule  of  the 
company,  which  Is  as  follows:  "(10)  Cars 
must  be  run  as  closely  to  schedule  time  as 
possible  and  each  conductor  must  communi- 
cate, by  telephone,  with  the  car  dispatcher  at 
the  time  of  leaving  carhouse,  and  at  each 
passing  point  and  terminal,  wherever  there  is 
a  telephone,  and  must  govern  the  movement 
of  his  car  strictly  by  orders  received  from  dis- 
patcher, proceeding  from  station  to  station 
only  on  orders.  He  must  not  allow  his  car 
to  go  beyond  any  meeting  point  without  or- 
ders, whether  he  met  another  car  or  not. 
When  the  cars  meet  the  conductor  of  the 
car  first  to  arrive  will  report,  and  tepetit 
orders  received,  to  both  his  own  motorman 
and  conductor  of  connecting  car,  and  motor- 
man  of  latter  must  not  proceed  until  or- 
dered or  signaled  so  to  do  by  his  conductor. 
No  extra  car  or  work  car  must  leave  car  house 
without  reporting  to  and  receiving  orders 
from  dispatcher,  and  all  such  cars  must  move 
only  In  accordance  with  orders  received  from 
dispatcher.  Orders  received  at  telephone  must 
be  repeated  back  to  dispatcher,  and  conductor 
should  then  keep  his  ear  to  phone  for  a  mo- 
ment to  hear  anything  further  that  the  dis- 
patcher may  have  to  say  to  him.  Orders  must 
not  t>e  shouted  between  passing  cars.  Each 
car  must  receive  its  own  orders  over  phones 
unless  both  cars  meet  and  are  standing  in 
front  of  phone  when  orders  are  given.  When 
a  telephone  Is  out  of  order  and  orders  cannot 
be  obtained  over  it,  both  cars  will  proceed 
carefully  to  the  nearest  telephone  and  call  for 
orders."  At  the  time  of  the  Injury  plaintiff 
was  in  the  employment  of  the  defendant  as  a 
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inotorman,  and  had  charge  of  car  Xo.  30, 
which  left  Carthage  at  2 :10  of  the  afternoon 
of  that  day  on  Its  regular  trip.  Buren  Moad 
was  also  an  employe  of  the  company,  and  was 
the  conductor  In  charge  of  that  car  at  the 
time  of  the  Injury.  When  the  car  left  Car- 
thage, the  conductor,  Moad,  called  up  the  dis- 
patcher, and  received  orders  to  go  to  Morgan 
Station,  which  was  a  station  about  three 
miles  from  Carthage.  The  car  arrived  there 
on  time,  and  the  conductor  called,  by  phone, 
the  dispatcher  for  orders.  After  the  car 
left  Carthage,  and  before  reaching  Morgan, 
Harbaugh,  one  of  the  car  dispatchers,  went 
ott  duty,  but  remained  In  the  office,  and  Ha- 
vens, the  other  dispatcher,  answered  the  tele- 
phone at  Morgan.  The  last  order  Harbaugh 
gave  before  going  off  duty  was  for  car  No.  20, 
which  was  en  route  from  Galena  to  Carthage, 
and  which  had  arrived  at  the  station.  Motley, 
about  five  miles  west  of  Morgan,  to  proceed 
to  Morgan,  which  was  a  regular  place  where 
It  should  have  met  car  No.  30.  That  was  the 
last  order  given  by  Harbaugh ;  and  the  first 
given  by  Havens,  after  coming  on  duty,  was 
to  Conductor  Moad  when  he  called  in  at  Mor- 
gan. Moad,  over  the  objections  of  defendant, 
testified  that,  when  he  reached  Morgan  he 
called  the  dispatcher  for  orders,  and  that 
"Havens  said,  'Hello';  and  I  said,  '30  Mor- 
gan,' and  be  says:  '30  pass  29  at  Syracuse; 
look  out  for  17  at  Lakeside.  I  don't  know 
whether  they  are  on  the  main  track  or  not, 
but  they  are  coming  ahead  of  you,  and  you 
will  then  come  on  to  Motley ;'  and  I  repeated 
the  order  back,  said:  '30  pass  29  at  Syracuse ; 
look  out  for  17  at  Lakeside.  Don't  know 
whether  they  are  on  the  main  track  or  not, 
but  they  are  coming  ahead  of  you,  and  come 
on  to  Motley,'  Havens  said  'All  right,'  or 
something  like  that."  He  also  testified  that 
he  then  boarded  his  car,  and  gave  the  signal 
to  go  ahead,  and  walked  to  the  front  of  the 
car  and  repeated  the  order  to  the  motorman, 
and  he  said:  "All  right;  we'll  do  It."  As 
noon  as  the  signal  was  given,  the  car  proceed- 
ed towards  Syracuse,  which  Is  a  mile  or  so 
west  of  Morgan.  After  plaintiff's  car  curved 
to  the  south  and  started  back  upgrade  on  the 
curve  to  the  north,  the  power  was  turned  on, 
and  the  car  was  going  from  23  to  35  miles  an 
hour.  On  the  south  side  of  the  track  of  the 
Ropp  land  was  a  row  of  fruit  trees,  six  or 
eight  feet  from  the  track,  the  limbs  of  which 
extended  out  to  or  near  the  passing  cars. 
The  plaintiff's  evidence  tended  to  show  that 
cars,  meeting  each  other  on  said  track  as  it 
makes  the  curve  to  the  north,  could  not  have 
been  seen,  on  account  of  said  curve  and  said 
trees,  on  the  day  of  the  Injury,  by  the  motor- 
man  If  standing  at  his  post  of  duty  on  the 
front  end  of  the  car,  for  a  greater  distance 
than  150  to  200  feet,  while  defendant's  evi- 
dence tended  to  show  that  it  could  have  been 
seen  from  150  to  900  feet  About  the  time 
car  No.  30  reached  the  top  of  the  grade  men- 
tioned, and  while  going  from  25  to  33  miles 
an  hour,  car  No.  29  came  east  from  Motley, 


around  the  curve  and  from  beyond  the  trees, 
at  a  rate  of  speed  from  20  to  30  miles  an 
hour.  When  No.  29  was  first  seen  by  plain- 
tiff, the  evidence  tended  to  show  It  was  some- 
where between  150  and  200  feet  away.  He 
testified  that  he  was  looking  down  the  track 
all  the  time,  and  as  soon  as  he  saw  the  car 
he  reversed  bis  car,  and  attempted  to  apply 
the  brake,  but,  believing  a  collision  was  in- 
evitable, he  leaped  from  the  car,  and  received 
the  Injuries  complained  of. 

The  plaintiff's  chief  contention  in  that  case 
was  that  the  car  dispatcher  was  a  vice  prin- 
cipal of  defendant  company,  and,  as  such, 
had  full  charge  and  control  of  the  cars  and 
the  employes  In  charge  thereof,  as  well  as 
their  movements;  while,  upon  the  other 
hand,  the  defendant  contended  the  dispatcher 
was  a  fellow  servant  of  plaintiff,  and  was 
only  delivering  orders  to  the  employes  in 
charge  of  the  cars  where  to  pass  each  other. 
In  the  discussion  of  that  question  the  unan- 
imous court,  speaking  through  Burgess,  J., 
on  page  490  of  206  Mo.,  on  page  95  of  101  S. 
W.,  said:  "The  undisputed  facts  are  the  car 
dispatcher,  whose  office  was  at  Webb  City, 
had  not  only  control  of  the  plaintiff,  but  he 
had  control  of  all  the  conductors  and  motor- 
men  of  all  the  cars  and  their  operation." 
Upon  those  facts  the  court  held,  and.  In  my 
Judgment,  properly  so,  that  the  car  dispatch- 
er was  a  vice  principal,  and  that  the  compa- 
ny was  liable  for  his  negligence.  But  in  dis- 
posing of  the  defendant's  contention  that  the 
dispatcher  was  but  a  telephone  operator 
Judge  Burgess,  on  page  496  of  206  Mo., 
page  97  of  104  S.  W.,  said:  "A  distinction  Is 
to  be  drawn  between  mere  telegraph  operat- 
ors and  train  dispatchers,  as  well  as  the  oth- 
er employes  of  a  railroad.  A  telegraph  oper- 
ator ordinarily  is  not  invested  with  any  con- 
trol over  the  running  of  trains,  and  It  has 
been  held  that  a  telegraph  operator  does  not 
occupy  the  position  of  a  train  dispatcher 
merely  because  he  transmits  or  delivers  or- 
ders for  the  movement  of  trains,  and  that  his 
negligence  cannot  be  said  to  be  the  negligence 
of  the  company.  12  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  968."  That  enunciation  of  the 
law  by  Judge  Burgess  is  sustained  by  the 
following  cases,  some  of  which  are  In  ad- 
dition to  the  authorities  cited  by  him:  Mc- 
Kalg  V.  Northern  Pac.  Ry.  Co.  (C.  C.)  42  Fed. 
288;  Cincinnati  Ry.  Co.  v.  Clark,  57  Fed. 
123,  6  C.  C.  A.  281,  16  U.  S.  App.  17;  Balti- 
more Ry.  Co.  V.  Camp,  03  Fed.  952,  13  0.  C. 
A.  233,  31  U.  S.  App.  213;  Oregon  Short  Lino 
Ry.  Co.  V.  Frost,  74  Fed.  965,  21  C.  C.  A. 
186,  44  U.  S.  App.  606;  Price  v.  Detroit  Ry. 
Co.,  145  U.  S.  651,  12  Sup.  Ct.  986,  36  L.  Ed. 
843;  Slater  v.  Jewett,  85  N.  Y.  62,  39  Am. 
Rep.  627;  Dana  v.  New  York  Cent.  Ry.  Co.. 
28  Hun  (N.  Y.)  473;  Monaghan  v.  New  York 
Cent.  Ry.  Co.,  45  Hun  (N.  Y.)  118;  Reiser  v. 
Pennsylvania  Co.,  152  Pa.  38,  2.1  Ati.  IT."). 
34  Am.  St.  Rep.  620.  There  is  not  a  scintil- 
la of  evidence  to  be  found  In  this  record 
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which  tends  to  show  that  the  telegraph  oper- 
ator at  Blackwell  had  any  authority  or 
control  whatever  over  the  movement  of  de- 
fendant's trains,  or  over  any  of  its  employes 
in  charge  thereof.  Under  this  state  of  facts, 
according  to  the  law  as  stated  in  the  Edge 
Case,  supra,  and  the  authorities  before  cited, 
the  telegraph  operator  and  Strottman  were 
fellow  servants  according  to  the  common-law 
rule.  Koenier  v.  St.  Louis  Car  Co.  (Mo. 
Sup.  Ct.,  not  yet  offlohilly  reported)  107  S. 
W.  481. 

We  will  next  consider  whether  or  not  that 
relation  between  them  wos  changed  by  the 
act  of  1897.  It  cannot  be  logically  contended 
that  section  2  of  that  act  constituted  the  tel- 
egraph operator  a  vice  principal  of  the  de- 
fendant company,  for  the  reason  that  it  only 
declares  those  employes  of  the  company  to 
be  vice  principals  "who  are  intrusted  by 
such  corporation  with  the  authority  of  su- 
perintendence, control  or  command  of  other 
persons  in  the  employ  or  service  of  such  cor- 
porations or  with  authority  to  direct  any 
other  servant  in  the  performance  of  any  duty 
of  such  servant,  or  with  the  duty  of  Inspec- 
tion' or  other  duty  owing  by  the  master  to 
the  servant"  This  record  totally  falls  to 
disclose  any  authority  whatever.  Intrusted 
by  the  defendant  to  the  telegraph  operator 
at  Blackwell,  to  wiperlnteud,  control,  or  com- 
mand any  person  in  its  employ,  or  to  direct 
itny  such  employ^  in  the  performance  of  his 
duty  as  such  servant,  or  to  perform  any  oth- 
er duty  owing  by  the  master  to  the  servant 
In  the  absence  of  any  such  showing  it  must 
be  presumed  that  he  had  no  such  authority 
conferred  upon  him,  and  it  must  therefore 
l)e  held  that  he  was  not  a  vice  principal  of 
the  defendant  company.  This  conclusion 
seems  to  me  to  be  almost  self-evident.  The 
interpretation  we  have  placed  upon  section  2 
of  said  act  is  strengthened  and  made  clearer 
by  reading.  In  connection  with  it  section  S 
of  the  act.  The  latter  section  declares  "all 
persons  who  are  engaged  In  the  common  serv- 
ice of  such  railroad  corporation,  and  who 
while  BO  engaged  are  working  together  at  the 
same  time  and  place,  to  a  common  purpose  of 
same  grade,"  and  not  Intrusted  with  any  of 
the  powers  or  duties  stated  In  section  2,  to  be 
fellow  servants.  The  evidence  In  this  case  is 
undisputed,  and  conclusively  shows  that  the 
telegraph  operator  at  Blackwell,  and  the  en- 
gineer, Strottman,  were,  at  the  time  the  neg- 
ligence complained  of  occurred,  engaged  in  a 
common  service,  the  movement  and  opera- 
tion of  defendant's  trains,  and  that  they  were 
working  together  at  the  same  time  and  place, 
and  to  a  common  purpose  of  the  same  grade, 
and  the  former  had  no  authority  or  control 
over  the  latter,  as  stated  in  section  2.  Sec- 
tion 8  of  the  act  is  but  declaratory  of  the 
departmental  doctrine  so  often  considered  by 
this  court,'  and  so  fully  and  ably  expounded 
by  Gantt,  C.  J..  In  the  case  of  Koerner  ▼. 
St  Louis  Car  Co.,  supra. 


'    2.  Having  determined  In  paragraph  1  of 
this  opinion  that  the  telegraph  operator  and 
Strottman  wer«  fellow  servants,  it  next  be- 
comes our  duty  to  decide  whether  or  not  the 
cause  of  action,  given  by  the  act  of  1897  to 
Strottman  against  the  defendant   survived 
to  his  widow  after  his  death.    The  defend- 
ant contends  that  the  cause  of  action  was 
personal  to  Strottman.  and  that  it  abated  at 
bis  death.    It  is  conceded  by  all  parties  that 
the  act  of  1897  does  not  transmit  the  cause  of 
action  to  the  wife  and  children  where  death 
ensues ;   but  plaintiff  Insists  that  the  cause  of 
action,  created  by  that  act,  in  favor  of  her 
husband,  was  transmitted  to  her  by  virtue 
of  sections  2864,  2865,  Rev.  St  1899  (Ann.  St 
1906,  pp.    1637-1644).     At  common   law  the 
master  was  not  liable  to  his  servant  for  in- 
juries received  by  him  in  consequence  of  the 
negligence  of  a  fellow  servant;  nor  was  that 
law  changed  by  sections  2864,  2865,  Rev.  St. 
1809.    Neither  he,  if  he  had  survived  the  in- 
jury, nor  his  widow  or  children,  in  case  of 
his  death,  could  recover  damages  for  such 
Injuries.    By  the  latter  section  It  was  only  In- 
tended to  transmit  a  cause  of  action  to  the 
widow  and  children  which  existed  In  favor 
of  the  deceased  at  the  time  of  his  death;  but 
since  the  servant  never  at  any  time  bad  a 
cause  of  action  against  the  master  for  inju- 
ries received  through  the  negligence  of  a  fel- 
low servant  this  court  has  many  times  held 
that  where  death  of  the  servant  ensued,  there 
was  no  cause  of  action  to  be  transmitted  to 
his  widow  and  children,  and  for  that  reason 
they  could  not  recover.    Proctor  v.  Hannibal 
&  St  Joseph  Ry.  Co.,  64  Mo.  112.     Counsel 
for  plaintiff  does  not  dispute  the  law  to  be  as- 
above  stated;    but  contends  most  earnestly 
that  when  the  act  of  1807.  now  section  2S73, 
Rev.  St  1899  (Ann.   St  1906,  p.  1655),  was 
enacted,  a  cause  of  action  in  favor  of  th» 
servant  against  the  master  for  injuries  re- 
ceived in  consequence  of  the  negligence  of  a 
fellow  servant  was  created,  and  that  where- 
death  ensued,  that  cause  of  action  was  trans- 
mitted to  the  widow  and  children  by  virtue 
of  section  2865. 

In  support  of  that  proposition  counsel  for 
plaintiff  cite  and  rely  upon  that  class  of  cases 
which  hold  that  the  cause  of  action,  created 
by  statute  or  ordinance  in  favor  of  third  per- 
sons, against  the  master,  for  injuries  received 
through  the  negligent  acts  of  bis  servant  sur- 
vives, and  is  transmitted  by  section  2865  to 
their  widows  and  minor  children.  Among 
the  cases  cited  are  the  following:  Kenney  v. 
Hannibal  &  St  Joseph  Ry.  Co.,  105  Mo.  270, 
15  S.  W.  983, 16  S.  W.  837;  Cnimpley  v.  Han- 
nibal &  St  Joseph  Ry.  Co.,  98  Mo.  84,  11  S.  W. 
244;  King  v.  Railroad.  98  Mo.  235,  11  S.  W. 
663 ;  McQuade  v.  Suburban  Ry.  Co.,  200  Mo. 
157,  98  S.  W.  652;  HIgglns  v.  St  Louis  & 
Sub.  Ry.  Co.,  197  Mo.  801,  95  S.  W.  863 ;  Jadt- 
son  V.  Railroad.  167  Mo.  623,  58  S.  W.  32.  8» 
Am.  St.  Rep.  650;  Rlska  v.  Union  Depot  Ry. 
Co.,  180  Mo.  1C8,  79  S.  W.  445;    Wendler  T. 
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House  Fnr.  Co.,  165  Mo.  641,  65  S.  W.  737; 
Tall  ▼.  Gllllham,  187  Mo.  409,  86  S.  W.  125 ; 
lore  V.  Mfg.  Co.,  160  Mo.  608,  61  S.  W.  678. 
It  seems  to  me  that  that  is  a  clear  miscon- 
ception of  tlioee  cases.  In  my  judgment  they 
have  no  application  whatever  to  the  case  at 
bar.  This  error,  evidently,  grows  ont  of  an 
erroneous  assamption  that  negligence  consti- 
tutes a  cause  of  action.  Clearly  that  is  not 
true,  because  the  cause  of  action  is  the  viola- 
tion of  plaintHTs  rights,  which  results  In  his 
Injury,  and  the  negligent  acts  are  but  the 
means  by  which  those  rights  are  infringed 
upon.  And  It  is  equally  true  that  before  neg- 
ligent acts  are  actionable,  there  must  be  a 
legal  duty  resting  upon  one  person  in  favor 
of  another ;  and  It  is  the  negligent  disregard 
of  those  legal  duties  which  violates  those  cor- 
responding legal  rights,  and  if,  as  a  result 
thereof,  an  injury  ensues,  then  a  cause  of 
action  is  given  by  the  law  to  the  injured 
party.  So,  It  is  thus  seen  that  it  is  the  breach 
of  that  duty  that  violates  the  plalntltT's  rights 
and  gives  him  a  cause  of  action  against  the 
defendant ;  and  it  is  wholly  immaterial  wheth- 
er those  correlative  duties  and  rights  are 
created  and  imposed  by  the  common  law,  or 
by  a  statute  of  the  state,  or  by  an  ordinance 
of  a  city.  If  the  defendant  In  person,  or  by 
his  agent  or  servant,  acting  within  the  scope 
of  his  employment,  negligently  disregards  any 
of  those  duties,  and  thereby  violates  the 
rights  of  another,  a  cause  of  action  is  there- 
by created  In  his  favor,  against  the  defend- 
ant, for  the  Injuries  received  in  consequence 
of  such  negligence;  and  if  the  injuries  re- 
sult in  the  death  of  the  party,  the  cause  of 
action  is  transmitted  by  section  2865  to  his 
widow  and  children.  This  section  is  univer- 
fsal  in  its  operation  and  embraces  within  its 
terms  all  persons  whomsoever,  excepting  fel- 
low servants.  But  it  has  been  the  univer- 
sal ruling  of  this  court,  ever  since  the  deci- 
sion In  the  case  of  Proctor  v.  Railway,  supra, 
was  banded  down,  that  section  2865  has  no 
application  to  and  did  not  transmit  a  cause  of 
action  from  a  servant  who  was  killed  by  the 
negligent  acts  of  a  fellow  servant  to  his  wife 
and  cUldren,  for  the  obvious  reason  that  he 
had  no  cause  of  action  against  the  master 
to  be  transmitted. 

The  mere  fact  that  the  Legislature  in  1897 
created  a  cause  of  action  in  favor  of  the  serv- 
ant, against  the  master,  for  injuries  received 
in  consequence  of  the  negligence  of  a  fellow 
servant,  is  no  warrant  or  justification  for 
this  court  to  write  Into  that  section  of  the 
statute  a  survival  of  that  cause  of  action, 
and  a  transmission  of  it  to  the  widow  upon 
the  death  of  the  husband,  when  the  liCgisla- 
ture  has  failed  to  do  so.  If,  at  the  time  of 
tlie  enactment  of  section  28G5,  the  Legisla- 
ture had  in  express  terms  provided  that  It 
should  not  apply  to  fellow  servants,  then  I 
apprehend  that  it  would  not  now  be  contend- 
ed that  such  section  would  transmit  a  cause 
of  action,  created  by  the  act  of  1897,  to  the 
widow  of  the  injured  servant,  yet  that  is 


Just  what  this  court  has  uniformly  held  the 
Legislature  meant  by  the  passage  of  that 
statute.  Proctor  v.  Railway,  supra.  Clearly 
these  are  the  views  entertained  by  the  Legis- 
lature upon  this  question,  because  by  an  act 
of  April  13,  1906,  it  recognized  the  incom- 
pleteness of  the  act  of  1897,  and  it  expressly 
provided  that  tlie  cause  of  action,  thereby 
created  in  favor  of  the  fellow  servant,  should 
survive  and  be  transmitted  to  bis  widow  and 
minor  children  in  case  of  his  death.  As 
neither  the  act  of  1897,  nor  section  2865. 
transfers  such  a  cause  of  action  to  the  widow 
and  children,  I  feel  constrained  to  hold  that 
the  cause  of  action,  created  by  the  act  of 
1897,  In  favor  of  a  fellow  servant,  did  not 
survive  his  death,  nor  was  it  transmitted  to 
bis  widow  and  children  after  his  death. 

8.  It  is  finally  insisted  by  plaintiff  that 
even  though  It  be  conceded  that  Strottman 
and  the  telegraph  oi)erator  were  fellow  serv- 
ants, and  the  cause  of  action  given  him  by 
the  act  of  1897  did  not  survive  him,  yet  it 
is  earnestly  contended  ttiat  she  is  entitled 
to  recover  in  this  case,  because  her  husband 
was  not  provided  with  a  reasonably  safe 
place  in  which  to  perform  his  duties  to  his 
master,  and  that  in  consequence  thereof  he 
was  injured  and  killed.  If  that  contention 
was  borne  out  by  the  record,  then,  unques- 
tionably, the  deceased,  had  he  lived,  would 
have  had  a  good  cause  of  action  against  the 
company,  because  it  is  the  duty  of  the  master 
to  furnish  the  servant  a  reasonably  safe  place 
In  which  to  work,  and  if  it  failed  to  discharge 
that  duty,  and  the  result  thereof  was  an  In- 
jury to  the  servant,  then  he  would  have  had 
a  complete  cause  of  action  against  the  master, 
and  in  case  of  his  death  that  cause  of  action 
would  have  survived,  and  passed  to  bis  widow 
and  children  by  virtue  of  section  2865.  In 
answer  to  that  contention  it  Is  sufficient  to 
say,  in  the  first  place,  that  there  is  no  such 
question  presented  by  the  record  in  the  case. 
Not  a  word  bordering  upon  that  question  Is 
to  be  found  in  the  petition,  evidence,  or  in- 
structions to  the  jury;  and,  second,  t)ecause 
there  is  no  evidence  in  the  case  which  re- 
motely tends  to  prove  that  there  was  any 
inherent  danger  connected  with  the  place 
where  plaintiff  was  required  to  work,  beyond 
the  ordinary  dangers  incident  to  such  em- 
ployment ;  but,  upon  the  contrary,  all  the  evi- 
dence conclusively  shows  that  Strottman  lost 
his  life  through  the  negligence  of  bis  co-em- 
ploye,  by  not  delivering  to  him  the  order  to 
side  track  his  train  at  Blackwell,  so  as  to 
permit  the  north-bound  train  to  pass  bis  at 
that  point. 

For  the  additional  reasons  herein  stated. 
I  concur  in  the  opinion  written  herein  by 
BURGESS,  J. 

LAMM,  J.  (dissenting).  Strottman  was  a 
locomotive  engineer  in  defendant's  employ, 
in  charge  of  a  locomotive  engine  pulling  a 
freight  train  on  defendant's  track,  and  going 
south  from  De  Soto  on  the  22d  of  October, 
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1902.  Plalutiff,  bis  widow,  sued  for  damages 
as  for  bis  wrongful  deatb,  and  recovered  be- 
low. From  that  judgment,  defendant  appeal- 
ed bere.  Tbe  cause,  assigned  to  division  2, 
was  argued  and  submitted  there,  subsequent- 
ly, coming  into  banc,  was  reargued  and  re- 
submitted. Tbe  conclusion  reached  by  Broth- 
er BURGESS,  to  whom  tbe  case  fell,  is  that 
the  judgment  should  be  reversed  without  re- 
manding. This  result  is  so  at  variance  with 
my  views  of  the  law  and  justice  of  the  case 
that  I  am  constrained  (as  one  under  bonds  to 
give  a  reason  for  the  faith  in  him)  to  make 
the  following  observations: 

1.  At  a  rock  cut  on  a  crooked  track,  by  a 
railroad  bridge  spanning  Big  River,  Strott- 
man's  engine,  south  bound,  in  the  nighttime, 
going  30  miles  an  hour  on  a  downgrade,  col- 
lided "head  on"  with  an  engine  pulling  one 
of  defendant's  north-bound  freight  trains,  a 
few  miles  south  of  De  Soto.  By  this  collision 
be  was  so  scalded  and  otherwise  hurt  that, 
after  a  little  while,  he  died.  He  oMtfeasedly 
pulled  out  of  De  Soto  under  orders  from  bis 
master  entitling  him  to  a  clear  track  at  the 
point  of  collision,  unless  his  running  orders 
were  countermanded  or  subsequently  varied 
before  reaching  that  point.  These  orders 
were  not  countermanded  or  varied  by  the 
master,  and  tbe  case  may  proceed  on  the 
uiisumption  that  Strottman  was  about  his 
master's  business,  in  the  line  of  duty,  doing 
what  tbe  master  told  blm  to  do,  and  in  the 
way  be  was  told  to  do  it,  without  negligence 
on  his  part,  and  resting  with  confidence  on 
the  implied  promise  of  the  master  to  use  rea- 
sonable care  to  keep  him  safe  from  barm  by 
giving  bim  a  clear  track,  i.  e.,  a  reasonably 
safe  field  of  operations.  Similarly  tbe  north- 
bound freight  was  running  under  orders  from 
the  same  master  entitling  it  to  a  clear  track 
at  the  point  of  collision,  unless  its  running 
orders  were  subsequently  varied,  and  varied 
in  time  to  be  effective  in  taking  its  right  to  a 
clear  track  from  it.  If  there  was  nothing 
more  to  the  case  than  that  the  master,  under 
the  foregoing  hypothesis,  set  two  trains  in 
motion  from  opposite  points  of  tbe  compass 
on  a  single  track,  headed  towards  each  other, 
and  allowed  tbe  one  to  burl  itself  against  the 
other,  the  master,  creating  the  condition, 
knowing  the  result  to  be  Inevitable,  and  tbe 
trainmen  being  kept  in  Ignorance  of  tbe  snare 
spread  for  their  feet  in  the  condition  so  cre- 
ated, then  no  one  would  contend  that  such  a 
master  would  not  be  liable  to  his  servants 
for  injuries  from  the  resulting  collision,  be- 
cause no  master  may  plead  ignorance  of  the 
physical  law  that  two  imponderable  bodies 
cannot  occupy  the  same  space  at  tbe  same 
time.  A  master  may  not  launch  forth  trains 
in  that  way,  and  then  fold  bis  arms  and  go 
to  sleep,  leaving  trainmen,  who  confided  tbeir 
lives  to  his  due  care,  as  certainly  brought 
face  to  face  with  death  or  injury  as  that  two 
and  two  make  four.  If  that  be  the  law,  then 
trainmen  are  of  all  men  most  miserable. 
'TIs  not  so  written  in  the  law.    The  servant 


does  not  assume  such  a  risk  as  that  He  as- 
sumes the  usual  and  ordinary  risks  Incident 
to  his  master's  business,  but  not  a  risk  spring- 
ing from  tbe  master's  negligence.  Tbe  as- 
sumption of  risks,  at  root  rests  in  contract. 
Tbe  servant  may  be  said  to  impliedly  agree 
to  assume  the  risks  necessarily  or  naturally 
Incident  to  tbe  business  he  undertakes.  They 
are  known  to  htm,  or  may  be  known  to  bim 
by  the  exercise  of  ordinary  care,  and  be  is 
allowed  to  assume  them.  But  the  master 
cannot  contract  against  his  own  negligence, 
for  that  would  be  contrary  to  the  policy  of 
our  law.  By  necessary  implication  there  Is 
read  into  every  contract  of  employment  the 
agreement  of  tbe  master  that  he  will  exercise 
due  care  to  keep  his  servants  (when  in  tbe 
line  of  duty)  from  death  or  injury.  Tbe  mas- 
ter, then,  assumes  that  duty  towards  bis  serv- 
ant; and  the  risks  assumed  by  the  servant 
are  those  only  that  are  left  ova  and  above 
(and  when)  the  duty  of  tbe  master  to  exercise 
due  care  has  been  reasonably  performed. 
Charlton  v.  Railroad,  200  Mo.,  loc.  clt  433, 
98  S.  W.  529.  CurUs  v.  McNair,  173  Mo.  270, 
73  S.  W.  167,  and  cases  cited.  That  the 
train  dispatcher  and  trainmen  are  not  fellow 
servants,  that  the  voice  and  the  act  of  tbe 
train  dispatcher  under  the  foregoing  hypoth- 
esis are  tbe  voice  and  act  of  the  master  Is 
tbe  settled  law  of  this  state.  Smith  v.  Rail- 
road, 92  Mo.  359,  4  S.  W.  129,  1  Am.  St.  Rep. 
729.  That  case  has  been  cited  and  followed 
by  many  others,  adopting  and  approving  its 
reasoning,  and  applying  that  reasoning  to  the 
circumstances  held  in  Judgment  in  each  spe- 
cific case. 

2.  But  tbe  case  at  bar  goes  beyond  the 
foregoing  hypothesis.  Tbe  master  in  this 
case,  distinguishing  between  a  train  dispatch- 
er and  a  telegraph  operator,  claims  it  came 
ap  to  high-water  mark,  in  exercising  due 
care,  when  it  telegraphed  an  order  to  its 
servant,  tlie  telegraph  operator  at  Blackwell 
Station,  to  stop  the  north-bound  train  and  re- 
quire it  to  take  the  siding  at  Blackwell — no 
matter  whether  that  order  was  delivered  or 
not.  The  contention  of  defendant  is  that  tlie 
full  duty  of  the  master  was  performed  when 
an  order  was  conceived  in  tbe  mind  of  tbe 
train  dispatcher  at  De  Soto,  requiring  the 
north-bound  train  to  lay  out  at  a  certain  sta- 
tion, Blackwell,  to  await  Strottman's  tralu, 
thereby  providing  a  clear  track  to  pass,  and 
when  that  order  was  put  in  concrete  form  as 
a  dispatch,  by  defendant's  train  dispatcher, 
was  banded  or  communicated  to  tbe  operator 
in  the  dispatcher's  office,  and  by  him  trans- 
mitted to  the  operator  at  Blackwell  Station 
by  telegraph,  in  time  for  tbe  master's  serv- 
ant at  Blackwell  (said  operator,  who  was  al- 
so station  agent  there)  to  set  his  signal  board 
or  semaphore  to  stop  tbe  north-bound  freight, 
and  In  time,  when  stopped,  to  deliver  to  tbe 
conductor  of  that  train  the  master's  order  to 
take  siding  there  and  clear  tbe  track.  It  la 
further  argued  by  defendant's  learned  coun- 
sel that  the  telegraph  opentot  at  Blackwell 
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and  Strottman  were  fellow  seTvanta.  Assum- 
ing, as  they  do,  that  this  contention  will  be 
allowed  as  sonnd,  the  next  step  in  the  evolu- 
tion of  their  ai:Kument  Is  that  under  the  fel- 
low serrant  act  of  1897  (Rev,  St  1899,  fS 
2873-2876;  Ann.  St.  1906,  pp.  1655-1657)  the 
right  to  recover  damages  for  injuries  receiv- 
ed at  the  hands  of  a  fellow  servant  is,  ex  vl 
termini,  restricted  to  the  Injured  party  alone; 
and  that  such  right  is  not  transmitted  to  the 
widow  or  other  personal  representatives  of 
the  Injured  party  In  case  the  injury  result  in 
death.  To  round  out  their  contention  they 
argue  tbat  the  fellow  servant  act  of  1897 
does  not  piece  out  and  may  borrow  no  aid 
from  section  2865  of  the  damage  act,  which 
has  been  In  our  statutes  for  over  half  a  cen- 
tury, and  which  provides  that,  in  case  an  in- 
jured party  may  maintain  an  action  against 
a  wrongdoer  if  death  had  not  ensued,  then 
such  cause  of  action  survives  or  Is  transmitted 
after  death,  and  that  a  tort-feasor  is  subject 
to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  Injured.  It  is  argued 
that,  fellow  servants  not  being  within  the 
purview  of  the  old  damage  act,  such  act  gave 
no  right  of  action  against  the  master,  be- 
cause of  the  Injury  of  one  servant  by  anoth- 
er who  was  his  fellow  servant;  that,  there 
being  no  such  right  of  action  as  that  under 
the  old  act,  it  as  a  matter  of  course,  was  not 
transmitted  by  the  old  act;  that  If  it  did  not 
exist.  It  could  not  be  said  to  survive  or  pass 
over  to  any  one  else.  Therefore,  when  the 
fellow  servant  act  of  1897  changed  this  condi- 
tion of  things  in  part,  and  only  gave  a  right 
of  action  against  the  master  in  favor  of  one 
of  its  injured  servants  for  the  negligent  act 
of  a  fellow  servant,  that  right  of  action,  be- 
ing a  new  right  of  action  for  personal  In- 
juries, came  within  the  common-law  maxim, 
"Actio  personalis  moritnr  cum  persona,"  and 
could  not  be  transmitted  to  the  widow  or  per- 
sonal representative  under  the  provisions  of 
the  old  damage  act,  but  could  survive  or  be 
transmitted  only  by  the  grace  and  power  of 
a  new  legislative  act,  which  act,  they  say, 
was  supplied  In  1905.  Therefore  they  say, 
to  sum  up,  that  the  petition  alleges  and  the 
facts  show  the  neglect  of  the  operator  at 
Blackwell  to  carry  out  the  orders  of  his  mas- 
ter was  the  proximate  cause  of  the  injury  to 
.Strottman — 1.  e.,  he  suffered  at  the  hands  of 
his  negligent  fellow  servant — and  that  while 
be,  if  he  bad  lived,  had  a  right  of  action  un-. 
der  the  act  of  1897  against  his  master,  yet 
when  he  died  the  action  perished  because  the 
law  creating  it  did  not  keep  it  alive,  and  the 
old  damage  act  (section  2865)  does  not  ap- 
ply. Were  Strottman  and  the  operator  at 
Blackwell  fellow  servants?  If  so,  is  there 
substance  In  the  foregoing  contentions?  If 
there  Is,  the  case  is  at  an  end;  If  not,  the 
judgment  should  be  affirmed. 

3.  What  light  is  thrown  on  the  case  by  the 
damage  act  of  1905  (Laws  1903,  p.  135 ;  Ann. 
St.  1906,  (  2864)?  If  that  act  related  to  and 
covered  only  one  subject,  to  wit,  the  keeping 


alive  (after  the  death  of  the  Injured  party) 
of  a  cause  of  action,  arising  in  favor  of  such 
party  against  the  master  for  injuries  caused 
by  the  negligence  of  a  fellow  servant,  then 
there  would  be  great  force  to  the  Insistence 
that  In  the  legislative  mind  such  cause  of 
action,  up  to  that  time,  did  not  survive,  and 
that  the  new  act  of  1905  created  the  right  of 
survival.  But  when  it  appears,  as  it  does, 
that  the  act  of  1905  makes  drastic  changes 
In  the  old  damage  act,  in  many  vital  particu- 
lars, and  that  other  reasons  for  the  passage 
of  the  act  are  writ  large  on  its  face,  the  force 
of  such  Insistence  is  somewhat  spent  else- 
where. When  we  consider,  further,  that  acts 
of  the  Legislature  not  infrequently  overlap 
each  other,  and  are  not  infrequently  passed 
as  declarative  of  existing  laws  or  as  supple- 
mental to  such  laws,  as  cumulative  or  auxil- 
iary, or  to  clear  up  supposed  obscurities,  or 
remove  supposed  incongruities,  or  to  parry 
the  supposed  impending  danger  of  some  cer- 
tain feared  Judicial  construction,  the  force 
of  the  insistence  in  hand  Is  still  further  spent 
elsewhere.  'SVIien  we  consider  that  this  court 
in  the  Rinard  Case,  infra,  and  the  Powell 
Case,  Infra,  itself  assumed  that  the  right  of 
action,  created  under  the  act  of  1887,  was 
transmitted,  it  is  sensible  to  conclude  that  the 
Legislature  assumed  the  same  thing,  and  the 
force  of  the  insistence  is  entirely  spent  else- 
where. See  Hlgglus  v.  Railroad,  197  Mo., 
loc.  clt.  313,  95  S.  W.  863.  But  if  it  be  con- 
ceded out  and  out,  arguendo,  that  the  act  of 
1905  will  bear  only  the  construction  that,  in 
the  legislative  mind,  such  cause  of  action  did 
not  survive  under  then  existing  laws,  yet 
that  concession  ought  not  to  be  held  as  deter- 
minative of  the  point,  and  this,  for  the  very 
good  reason  that  the  construction  of  laws 
under  our  scheme  of  government  is  with  the 
courts,  not  with  the  Legislature;  and  courts 
are  not  bound  by  a  legislative  construction, 
if  erroneous,  any  more  than  by  a  legislative 
act,  if  invalid.  The  ideal  harmony  that 
should  lie  and  play  about  the  triune-head  of 
the  executive,  the  legislative,  and  the  judicial 
departments  of  the  government  as  a  halo  or 
nimbus  is  not  to  be  rudely  or  lightly  blown 
away,  disturbed,  or  dissipated.  Therefore 
courts  lend  a  willing  ear  to  legislative  con- 
struction of  existing  law — this  out  of  decent 
and  due  regard  for  the  high  dignity  of  legis- 
lative power  In  a  self-governing  people.  But, 
when  all  is  said,  and  the  last  word  spoken, 
courts  may  not  ignore,  discard,  or  surrender 
their  duty  to  construe  the  law  because  the 
Legislature  has  construed  it  They  may  be 
Instructed  but  not  bound  by  that  construction. 
Deeming  legislative  construction  (even  if  one 
may  be  fairly  deduced)  as  an  incident  to  ju- 
dicial construction,  but  not  a  controlling  or 
determinative  one,  It  may  be  put  aside ;  and, 
in  the  logical  evolution  of  the  case,  we  reach 
the  question  whether  the  fellow  servant  act 
of  1897  and  section  2865  of  the  old  damage 
act  must  be  construed  together — the  new  act 
as  Buppleiuental  to  the  old,  eadi  pertaining 
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to  the  same  subject-matter,  and  the  new 
creating  a  situation  and  liability  upon  which 
the  old  act,  as  a  general  rule  of  law.  Is  opera- 
tlye.  That  question  will  receive  considera- 
tion In  the  next  paragraph  of  this  opinion. 
And  to  avoid  misunderstanding  it  will  do  to 
say  that  Its  determination  In  favor  of  defend- 
ant should  not,  of  itself,  result  In  a  reversal 
of  this  case ;  and  this,  in  view  of  other  appli- 
cable principles  of  law,  to  be  hereinafter 
pointed  out 

4.  Section  2865  of  the  old  damage  act  is  a 
general  law,  Ing^raftlng  into  our  system  a  new 
principle,  and  reads:  "Whenever  the  death 
ci  a  person  shall  be  caused  by  a  wrongful 
act,  neglect  or  default  of  another,  and  the 
act,  neglect  or  default  Is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in 
every  such  case,  the  person  who  or  the  cor- 
poration which  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the 
death  of  the  person  injured."  Section  2873 
(act  1897)  is  as  follows:  "That  every  rail- 
road corporation  owning  or  operating  a  rail- 
road in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  there- 
of while  engaged  In  the  work  of  operating 
such  railroad  by  reason  of  the  negligence  of 
any  other  agent  or  servant  thereof :  Provid- 
ed, that  It  may  be  shown  tn  defense  that  the 
I)erBon  Injured  was  guilty  of  negligence  con- 
tributing as  a  proximate  cause  to  produce  the 
injury." 

If  these  two  sections  had  been  passed  as 
parts  of  one  act,  and  had  become  simultan- 
eously operative  as  law,  it  would  be  put  be- 
yond all  question  that  the  cause  of  action 
sued  on  in  this  case  survived ;  because  section 
2865  says  If  a  party  be  injured  and  death  en- 
sues, the  cause  of  action  survives,  provided  the 
Injured  party  himself  bad  a  cause  of  action, 
and  section  2873,  seizing  the  matter  at  that 
point,  and  going  on  with  it,  declares  that  a  fel- 
low servant  has  a  cause  of  action  against  a 
master  for  injuries  received  at  the  hands  of  a 
negligent  fellow  servant ;  ergo,  if  the  Injured 
party,  a  fellow  servant,  had  a  right  of  action 
under  section  2873,  it  survives,  under  the  hy- 
pothesis In  hand,  by  the  express  mandate  of 
section  2865.  But  such  hypothesis,  it  is 
argued,  does  not  fit  the  facts  of  the  case,  be- 
cause the  two  sections  were  not  passed  as 
parts  of  the  same  law — the  one  being  an 
elder  and  the  other  a  younger  legislative  ut- 
terance ;  and  the  controlling  question  in  the 
case,  then,  may  be  stated  this  way:  Are 
these  two  legislative  utterances  to  be  con- 
strued, under  recognized  canons  of  construc- 
tion, as  cognate  parts  of  the  same  body  of 
law,  in  pari  materia,  the  one  passed  in  view 
of  the  existence  of  the  other,  the  one  piecing 
out  the  other  by  supplementary  enactments, 
and  the  intendment  of  the  one  illuminated 
by  the  intendment  of  the  other  when  placed 


side  by  side?  Or  are  they  independent  stat- 
utes, bearing  no  relation  to  each  other,  each 
solitary,  each  moving  in  its  own  orbit,  having 
no  consociation,  and  each  to  be  construed  as 
if  the  other  did  not  exist?  Is  the  eye  of  the 
law  blind  to  the  one  when  the  other  crosses 
the  field  of  its  vision? 

The  general  principles  of  law  bearing  npon 
and  controlling  the  foregoing  questions,  it  is 
apprehended,  are  not  new  or  in  doubt  They 
have  been  crystallzed  into  the  form  of  pre- 
cepts ;  and  if  we  are  to  be  quickened  by  those 
precepts,  they  should  be  diligently  kept  In 
mind  as  expounded  and  laid  down.  ,  For  ex- 
ample, In  State  V.  Pitts,  51  Mo.,  loc.  cit  133, 
It  was  said :  "As  Illustrative  of  the  intention 
of  the  lawmaking  power,  light  may  be  thrown 
on  the  subject  by  reference  to  analogous  les- 
islatlon."  In  Railroad  y.  Shacklett,  30  Mo., 
loc.  cit  567,  it  was  said:  "But  when  It  is 
doubted  whether  the  property  proposed  to  be 
taxed  falls  within  the  terms  of  description 
used  by  the  law,  it  is  altogether  consistent 
with  the  rules  of  construction  to  resort  to 
other  statutes,  more  specifically  appropriate 
to  the  subject  tor  the  purpose  of  ascertain- 
ing the  intention  of  the  I^slature  In  the 
enactments  of  the  general  statute."  In  Dow- 
dy V.  Wamble,  110  Mo.,  loc.  dt  283,  19  S.  W. 
490,  it  was  said:  "There  are  few  guides  to 
construction  more  useful  than  that  which  di- 
rects attention  to  the  prior  condition  of  the 
law,  to  aid  in  determining  the  full  legislative 
meaning  of  any  statutory  change  thereof." 
In  Gabriel  v.  Mullen,  111  Mo.  123,  19  S.  W. 
1100,  it  was  said :  "In  construing  any  statute 
it  is  proper  and  often  nsefnl  to  consider  the 
state  of  the  law  existing  at  its  enactment  as 
casting  light  on  the  intended  scope  of  the 
change  made  by  it"  In  Macke  v.  Byrd,  131 
Mo.,  loc.  cit  690,  83  8.  W.  450,  52  Am.  St. 
R^.  649,  it  was  said :  "All  provisions  of  law 
on  one  topic  should  be  considered  in  deter- 
mining the  meaning  of  any  particular  por- 
tion thereof,  •  •  •  and  such  a  construc- 
tion should  be  given  to  the  latter  as  will  keep 
all  the  provisions  of  law  on  the  same  sub- 
ject in  harmony,  and  give  effect  to  all,  when 
possible."  In  Stete  y.  Summers,  142  Mo.,  loc. 
cit  696,  44  S.  W.  799,  It  was  said :  "Besides, 
the  statute  under  review  is  in  pari  materia 
with  the  statute  relating  to  dramshops  and  to 
druggists,  •  •  •  and  they  are  to  be  con- 
strued together  as  though  they  constituted 
but  one  act  This  must  be  done  since  the 
litigated  statute  forms  with  the  others  a  whole, 
system,  of  which  it  forms  a  part.  E>iren  cog- 
nate statutes,  though  not  strictly  In  part 
materia,  may  be  invoked  and  referred  to,  in 
order  to  elucidate  the  leglslatiye  intent. 
Sutherland,  Stat  Const  H  283,  284;  Ex  parte 
Marmaduke,  91  Mo.,  loc.  cit  257,  4  S.  W.  91, 
60  Am.  Rep.  250." 

At  one  time,  in  the  history  of  this  state. 
the  prosecution  of  crimes  by  Information  was 
strange  to  our  system  of  criminal  procedure. 
With  the  statutory  law  In  this  fix  a  code  of 
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cilmlnal  procedure  was  moulded  by  an  ag- 
Rregation  of  legislative  ennctinents,-  passed  at 
different  times.  At  a  certain  period  the  right 
to  proceed  by  information,  in  the  prosecution 
of  a  crime,  was  grafted  Into  the  Constitution, 
and  subsequently  into  the  statutes.  These 
later  acts  were  silent  on  the  right  of  appeal  on 
the  part  of  defendant  when  convicted  of  a 
crime  under  an  information,  the  right  of  ap- 
penl  being  apparently  restricted,  by  the  dry 
letter  of  existing  statutes,  to  a  conviction  on 
an  Indictment.  The  question  then  arose 
wliettaer  an  appeal  (a  purely  statutory  right) 
would  lie  from  a  conviction  on  an  informa- 
tion. It  was  held  it  would  not.  State  v. 
Brown,  153  Mb.  578,  55  S.  W.  76.  Subse- 
quently the  same  point  came  up  in  State  v. 
Thayer,  158  Mo.  36,  58  S.  W.  12,  considering 
the  old  as  well  a%  the  new  statutes,  deeming 
them  welded  into  a  harmonious  whole,  and  to 
be  construed  together.  In  holding  that  a 
right  of  appeal  existed  (page  39  of  158  Mo., 
page  25  of  58  a  W.),  the  court  said:  "This 
-construction,  flowing  ex  t1  termini  from  the 
text  of  thft  statute  must  prevail,  unless,  in 
the  hlstory'of  the  legislation  and  the  circum- 
stances of  the  introduction  of  these  two  meth- 
ods of  prosecution  into  our  Code,  some  reason 
be  found  for  a  different  construction."  Again, 
coming  back  to  the  jtoint,  and  speaking  of 
the  ruling  in  the  Brown  Case,  which  was 
disapproved  (pages  43,  44  of  158  Mo.,  page 
.27  of  58  S.  W.),  the  court  said:  "This  ruling 
■was  based  solely  on  section  4277,  Rev.  St. 
1889,  now  section  2936,  supra,  treated  In- 
dependently and  without  any  consideration 
of  section  4062,  Rev.  St  1889,  now  section 
24S2,  supra.  But  when  these  two  sections 
are  considered  together  in  their  proper  rela- 
tion to  and  bearing  upon  each  other,  and  con- 
strued in  connection  with  the  Code  of  Crimi- 
nal Procedure,  of  which  they  form  a  constit- 
uent part.  In  the  light  of  the  circumstances 
attendant  upon  their  Introduction  into  that 
•Code  as  disclosed  by  their  legislative  history, 
the  conclusion.  It  seems  to  tis,  is  irresistible 
that  an  appeal  does  lie  for  the  defendant 
from  a  conviction  in  the  circuit  court  of  mis- 
-demeanor  on  information.    •    *    • " 

The  foregoing  general  propositions,  stated 
In  other  forms,  and  steadily  applied  by  this 
court  In  the  construction  of  statutes,  enacted 
at  different  dates,  might  be  fortified  by  a 
wealth  of  illustrations;  bat  enough  has  been 
said  for  the  present  purpose,  which  is  to 
show  that  the  damage  act  of  1897  and  the  old 
damage  act  must  be  construed  together  to 
effectuate  tbe  purpose  of  the  Legislature, 
when  that  purpose  is  once  ascertained  by  con- 
struction. Tbe  atatutee  are  strictly  in  pari 
materia  and  oooMCiated.  They  relate  to 
damages,  bottomed  on  a  negligent  or  wrong- 
ful act,  whereby  individuals  are  injured;  and 
tbe  phase  of  this  case  now  under  exposition 
may  be  completed  by  borrowing  the  language 
-of  Elliott,  J.,  in  Humphries  v.  Davis,  100 
Ind.,  loc.  dt  284,  50  Am.  Rep.  788.  That 
Jeamed  Judge  there  said:    "A  statute  is  not 

109  S.W.-CO 


to  be  construed  as  If  it  stood  solitary  and 
alone,  complete  and  perfect  in  Itself,  and  iso- 
lated from  all  other  laws.  It  is  not  to  be 
expected  that  a  statute,  which  takes  Its  place 
In  a  general  system  of  jurisprudence,  shall 
be  so  perfect  as  to  require  no  support  from 
the  rules  and  statutes  of  the  system  of  which 
it  becomes  a  part,  or  so  clear  in  all  its  terms 
as  to  furnish  in  itself  all  the  light  needed  for 
its  construction.  It  is  proper  to  look  to  other 
statutes,  to  the  rules  of  tbe  common  law,  to 
'the  sources  from  which  the  statute  was  de- 
rived, to  the  general  principles  of  equity,  to 
the  object  of  the  statute,  and  to  the  condition 
of  affairs  existing  when  tbe  statute  was 
adopted— citing  authorities.  As  It  was  said: 
♦  ♦  *  'Construction  has  ever  been  a  potent 
agency  in  barmonlEing  the  operation  of  stat- 
utes with  equity  and  justice.'  Statutes  are 
to  be  so  construed  as  to  make  the  law  one 
uniform  system,  not  a  collection  of  diverse 
and  disjoined  fragments.  When  this  princi- 
ple of  construction  is  adopted,  'an  enactment 
of  to-day  had  the  benefit  of  judicial  render- 
ings, extending  back  through  centuries  of 
past  litigation.'  Bishop,  Written  Laws,  { 
242b.  'A  statute,'  says  the  author  just  re- 
ferred to,  'must  be  construed  equally  by  it- 
self and  by  the  rest  of  the  law.  The  mind  of 
the  Interpreter,  if  narrow,  will  stumble.' 
The  completed  doctrine,  resulting  from  a 
bringing  together  of  Its  parts,  is  that  all 
laws,  written  and  unwritten,  of  whatever 
sort,  and  at  whatever  different  dates  estab- 
lished, are  to  be  construed  together,  contract- 
ing, expanding,  limiting,  and  extending  one 
another  Into  one  system  of  Jurisprudence,  as 
nearly  harmonious  and  rounded  as  it  can  be 
made  without  violating  unyielding  written 
or  unwritten  terms.'  Bishop,  Written  Laws, 
{  113a,  86." 

In  tbe  application  of  the  foregoing  proposi- 
tions to  the  construction  of  section  2865  and 
section  2873,  Rev.  St  1899,  let  us  look  to  the 
history  of  the  law,  to  the  benefit  to  be  ad- 
vanced, to  the  mischief  to  be  struck  down,  to 
tbe  existing  state  of  judicial  construction  of 
the  old  damage  act  at  the  date  of  the  new 
act,  and  thereby  determine  the  legislative 
purpose.  Under  the  old  damage  act  it  was 
held,  in  1865,  that  fellow  servants  were  with- 
in its  scope,  and  that  tbe  master  was  liable 
for  the  negligence  of  co-employes  Inter  sese. 
Scbultz  V.  Railroad,  36  Mo.  13;  Connor  v. 
Railroad,  59  Mo.  285.  This  construction  of 
the  statute  remained  the  law  of  this  state  for 
11  years,  and  until  1876  (Proctor  v.  Railroad, 
64  Mo.  112),  when  the  doctrine  was  exploded ; 
and  since  the  Proctor  Case  It  has  been  the 
accepted  doctrine  that  the  old  damage  act 
created  no  right  of  action  against  the  master 
in  favor  of  a  servant  injured  by  a  fellow 
servant  and  did  not  create  a  right  of  action 
at  all.  It  simply  transmitted  one  that  al- 
ready existed  at  common  law.  Strode  v. 
Transit  Co.,  97  Mo.,  loc.  dt  625  et  seq.,  93  S. 
W.  851,  and  cases  cited.  It  may  not  be  amiss 
to  recur  to  the  reason  underlying  the  assault 
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on  tbe  doctrine  of  the  Schultz  Case.  The 
true  grounds  for  that  assault  were  first 
stated  by  Xaptcm,  J.,  In  a  dissenting  opinion 
in  tbe  Connor  Case.  It  was  there  pointed 
out  that  tbe  purpose  of  tbe  old  statute  was 
not  to  create  or  establish  any  new  rules  of 
Itability  to  the  party  injured,  where  be  was 
nllve  and  entitled  to  his  action;  but  that  the 
purpose  of  tbe  statute  was  to  atrilce  down  tbe 
common-law  doctrine  that  a  cause  of  action 
for  personal  injuries  died  with  tbe  injured 
party.  It  was  said  in  that  dissenting  opinion: 
"The  cardinal  rule  in  tbe  construction  of  a 
statute  is  to  look  mainly  at  the  intent  of  the 
law,  tbe  defect  or  grievance  proposed  to  be 
remedied,  and  the  means  provided  to  effect 
•uch  remedy.  The  common-law  axiom  that, 
'Actio  personalis  moritur  cum  persona,'  was 
the  mischief  which  the  Legislature  wished  to 
abolish,  and  at  tbe  same  time  to  point  out 
tbe  survivors  who  should  have  the  right  of 
action.  The  distinction  between  the  right  of 
action  in  passengers  and  employes,  and  in 
cases  in  which  the  one  or  the  other  might 
maintain  actions  were  not  in  the  mind  of  the 
Legislature  in  framing  this  enactment.  They 
were  looking  in  a  different  direction.  •  •  * 
There  was  no  intention  of  establishing  any 
new  rules  of  liability  for  damages  to  tbe 
party  injured,  where  he  was  alive  and  entitl- 
ed to  his  action,  but  simply  to  extend  tbe 
benefit  of  that  liability  to  certain  members  of 
tbe  family  of  tbe  injured  person,  whose  death 
resulted  from  tbe  injury."  And  in  tbe  Proc- 
ter Case  it  was  said:  "It  [tbe  damage  act] 
creates  no  new  cause  of  action,  but  simply 
continues  or  transmits  tbe  right  to  sue,  which 
the  party  whose  death  is  occasioned  would 
have  bad,  bad  be  lived."  If,  then,  it  be  con- 
ceded as  established  (which  we  assume)  that 
the  life  and  purpose  of  the  old  damage  act 
were  to  cut  up,  root  and  branch,  the  common- 
law  doctrine  that  a  cause  of  action  for  per- 
sonal Injuries  died  with  tbe  death  of  the 
party  injured,  how  comes  It  that  we  are  con- 
fronted with  the  ghost  of  that  dead  and  bur- 
ied doctrine  In  the  present  case?  Having 
held  that  the  doctrine  was  legislated  out  of 
life,  how  comes  It  that  the  stone  which  tbe 
Legislature  rejected,  like  the  stone  the  build- 
ers rejected,  becomes  the  chief  stone  of  the 
corner  now — how  comes  it  that  when  the 
Legislature  In  1897  created  a  new  cause  of 
action  for  personal  injuries  by  changing  an- 
other common-law  rule,  to  wit,  the  rule  that 
a  master  is  not  liable  for  injuries  arising  to 
an  employe  from  negligence  between  co-em- 
ployes, the  dead,  common-law  doctrine  is  in- 
voked to  destroy  tbe  transmission  and  survi- 
val of  the  new  cause  of  action  created  by 
statute?  Might  not  tbe  Legislature  very  well 
approach  the  passage  of  the  new  law  with 
the  profound  (and  rightful)  conviction  that, 
since  the  right  of  action  for  personal  injuries 
survives  under  existing  law,  all  the  Legis- 
lature had  to  do  was  to  create  a  new  liabil- 
ity of  that  same  class  and  character,  and  it 
would  survive,  because  tbe.  common-law  bar- 


rier in  the  way  of  Its  survival  bad  been  swept 
away  }yy  positive  and  general  statutory  law, 
under  the  continued  and  uniform  construc- 
tion of  this  court? 

Is  the  foregoing  not  a  reasonable  view? 
To  my  mind  it  Is.  Look  at  the  result  of  a 
contrary  view.  The  new  act  provides  that 
tbe  party  injured  has  a  right  of  action.  Is 
It  a 'thinkable  proposition  that  a  Legislature, 
taking  such  a  legislative  step  as  that,  would 
permit  a  servant  to  sue  the  master  for  per- 
sonal injuries  received  from  tbe  negligence  of 
a  fellow  servant,  and  with  one  and  the  same 
breath  would  intentionally  deny  or  fall  to 
give  that  right  to  bis  widow,  or  orphan  chil- 
dren? Is  it  Justice  to  the  legislative  branch 
of  the  government  to  suppose  that  it  did  not 
tenderly  hold  in  mind  the  widow  and  the  fa- 
therless? The  Supreme  "Court  of  Iowa,  In 
reasoning  out  tbe  same  proposition,  in  tbe 
same  kind  of  a  case,  in  Philo  v.  Railroad, 
33  Iowa,  loc.  clt.  51,  said:  "It  cannot  be  pre- 
sumed that  the  lawmakers  would  secure  to 
employes  of  railroads  a  remedy  _for  injuries 
not  resulting  In  death,  but  for  the  greater  in- 
juries, whereby  life  Is  destroyed,  they  would 
make  no  provision;  thus  securing  to  the  em- 
ploye himself  compensation  for  the  lesser 
Injury,  but  denying  to  bis  family,  who  are 
dependent  upon  him  for  support,  compensa- 
tion for  the  loss  they  sustain  in  his  death. 
We  cannot  suppose  the  Legislature  that  en- 
acted the  law  was  either  so  short-sighted  or 
heartless  as  to  Intend  any  such  result  from 
its  provisions.  The  construction  we  adopt 
accords  with  the  language  and  spirit  of  Revi- 
sion, $  4111.  which  makes  tbe  perpetrator  of 
an  act  resulting  in  death  liable  for  the  inju- 
ry." etc.,  and  the  views  of  that  court  seem 
sensible  and  applicable  to  tbe  case  at  bar. 

Again,  the  damage  act  of  1897  put  no  lim- 
itation of  time  whatever  on  tbe  right  to  sue. 
Is  that  act,  therefore,  to  be  so  conatrued  as 
that  an  Injured  party  is  under  no  restriction 
of  time,  or  that  we  must  go  to  the  common 
law  to  find  the  period  of  limitation?  Clearly 
not.  It  seems  clear  that  the  whole  body  of 
tbe  existing  statutes  should  be  searched,  and 
when  tbe  general  statutory  rule  of  limita- 
tions governing  that  class  of  cases  was 
found.  It  would  control.  Again,  let  us  make 
a  not  Insupposable  case  by  way  of  hjrpothe- 
sls.  Suppose  there  was  a  general  statute 
that  all  property  of  whatever  description 
should  be  assessed  for  taxable  purposes.  Sup- 
pose, thereafter,  the  I>eglslature  passed  a  law 
that  cats  and  dogs  and  the  franchises  of  pub- 
lic service  corporations  should  be  deemed  and 
taken  as  property  to  all  Intents  and  purpos- 
es. After  tbe  passage  of  such  law,  could  it 
be  contended  that  cats  and  dogs  and  fran- 
chises were  not  taxable  property,  when  by 
reading  the  two  statutes  together  It  clearly 
appears  that  by  the  new  act  they  became 
property,  and  thereby  passed  under  the  yoke 
of  all  burdens  incident  to  property  as  prop- 
erty?   Let  us  take  another  fairly  supposable 
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case:  Suppose,  when  section  28Go  was  en- 
acted, an  amendment  bad  been  offered,  to  the 
effect  that  Its  general  words  should  be  re- 
stricted by  a  proviso,  thus:  "Provided,  that 
the  right  of  survival  and  transmission  hereby 
created  shall  not  apply  to  any  new  right  of 
action  created  by  any  new  law  thereafter 
passed  by  any  subsequent  Legislature."  I8 
it  thinkable  that  such  proviso  could  have 
found  lodgment  In  a  legislative  mind,  quick- 
ened by  the  leaven  of  the  need  of  general  reme- 
dial legislation,  and  bent  on  breaking  away 
from  a  common-law  rule  unsuited  to  the 
times,  and  which  had  outlived  its  usefulness? 
Or,  suppose  when  the  act  of  1887  was  passed 
it  was  proposed  to  inject  into  section  2873  a 
proviso  reading  thus:  "Provided,  that  when 
such  injured  fellow  servant  is  so  seriously  in- 
jured that  he  dies,  then  the  purposes  of  this 
law  are  fully  subserved,  his  widow  may  not 
sue  and  his  action  dies  with  his  death."  Can 
we  believe  that  the  General  Assembly  of  1897 
would  have  entertained  such  a  proposition 
as  that?  And  yet.  In  effect,  by  construction, 
we  now  read  into  section  2865  of  the  old 
damage  act  the  proviso  supposed,  and  read 
Into  section  2873  the  proviso  supposed.  Con- 
struing these  laws  as  dovetailing  into  and 
piecing  out  each  other,  and  becoming  a  har- 
monious part  of  one  harmonious  and  inter- 
dependent system,  and  applying  the  rules  of 
construction  hereinbefore  developed,  it  seems 
we  ought  not  try  to  escape  from  the  conclu- 
sion that  when  Strottman  was  given  a  cause 
of  action  under  the  new  act,  that  cause  of 
action  survived  under  then  existing  law, 
even  on  the  view  that  the  question  of  fel- 
low servants  is  in  the  case. 

While  the  exact  point  made  by  defendant, 
and  herein  considered,  relating  to  the  fellow 
servant  act  has  not  hitherto  been  made, 
pressed,  or  decided  in  this  court,  yet  It  is  not 
without  slgniflcance  that,  In  at  least  two 
cases,  since  the  act  of  1897  was  passed  (Pow- 
ell V.  Sherwood,  162  Mo.  605,  63  S.  W.  485; 
Rinard  v.  Railroad,  164  Mo.  271,  64  S.  W. 
124),  It  has  been  held,  in  effect,  that  it  makes 
no  difference  in  a  death  case  whether  a  serv- 
ant received  his  Injuries  at  the  hands  of  a 
negligent  fellow  servant  or  other  officer  or 
agent  or  «(mploy6  of  the  railroad  company; 
and  the  personal  representative  was  allowed 
to  recover  for  the  death  of  such  Injured  par- 
ty, regardless  of  such  question  in  those  cases. 
Neither  must  it  be  overlooked  that  If  the  the- 
ory of  the  appellant  Is  sustained,  viz.,  that 
the  right  of  action  existing  In  Strottman  un- 
der the  fellow  servant  act  (had  he  lived)  was 
not  transmitted  to  his  widow  under  the  pro- 
visions of  the  old  damage  act,  then,  by  that 
holding,  we  strike  down  the  reasoning  un- 
derlying the  afBrmance  of  a  long  line  of  cases 
for  deaths  caused  by  a  negligence  violation 
of  imposed  statutory  or  ordinance  duty.  For 
example,  take  section  1102,  Rev.  St  1899 
(.\nn.  St.  1006,  p.  939)— the  bell  and  whistle 
statute.     It   is   there  provided   that:    "Said 


corporation  shall  be  liable  for  all  damages 
which  any  person  may  thereafter  sustain  at 
such  crossing  when  such  bell  shall  not  b«f 
rung  or  such  whistle  sounded  as  required  by 
this  section."  The  statute  stops  with  the 
creation  of  the  liability.  No  persons  are 
named  who  are  entitled  to  the  remedy,  and 
neither  does  the  statute  provide  that  a  right 
of  action  for  the  negligent  death  of  a  person 
would  survive,  and  yet  this  court  has  gone 
to  the  old  damage  act,  and,  reading  the  two 
together,  has  always  held  the  widow,  the 
husband,  or  the  minor  children,  as  the  case 
may  be,  may  sue.  See,  for  example,  Kenney 
V.  Railroad,  105  Mo.  270,  15  S.  W.  983,  16 
S.  W.  837;  Crumpley  v.  Railroad,  98  Mo. 
34,  11  S.  W.  244.  Precisely  the  same  condi- 
tion of  things  obtains  In  regard  to  section 
1103  (Ann.  St.  1906,  p.  942).  That  section 
makes  a  railroad  corporation  liable  for  dam- 
ages from  its  neglect  to  construct  a  road 
crossing  or  erect  signboards  of  a  character 
pointed  out.  It  says  the  damages  may  be 
"recovered  in  the  name  of  the  parties  injur- 
ed." There  Is  not  a  word  in  the  section  re- 
lating to  a  survival  of  the  cause  of  action 
if  the  negligence  results  in  death;  and  yet 
this  court  steadily  held  that  the  old  damage 
act  may  be  looked  to  for  the  right  of  surviv- 
al. King  V.  Railroad,  98  Mo.  235,  11  S.  W. 
536.  The  same  may  be  said  of  every  action 
this  court  has  sustained,  in  behalf  of  a  wid- 
ow, a  husband,  or  minor  children,  where  the 
cause  of  action  was  the  negligent  death  of  a 
person  through  the  violation  of  some  ordi- 
nance duty  relating  to  speed,  vigilant  watch, 
or  the  well-manning  of  moving  cars  in  towns, 
etc.  In  each  of  these  instances  the  right  of 
survival  has  l>een  applied  to  negligent  deaths, 
caused  by  the  violation  of  ordinance  duty; 
i.  e.,  the  old  damage  act  has  been  applied  and 
its  penalties  have  been  recovered  for  such 
violations.  The  same  thing  Is  true  of  viola- 
tions of  the  statute  in  regard  to  fire  escapes 
and  kindred  violations  of  laws  passed  from 
time  to  time.  Were  ail  these  decisions  er- 
roneous in  either  directly  holding  (h:  as- 
suming that  the  old  damage  act,  creating 
once  for  all  the  right  of  survival  in  this 
class  of  cases,  applied  to  any  death  caused 
by  the  negligent  violation  of  either  a  statu- 
tory or  common-law  duty,  no  matter  whether 
the  statute  creating  the  liability  sprang  In- 
to existence  before  or  after  the  passage  of 
the  damage  act  in  1855?  And  yet,  if  we  hold 
that  the  liability,  created  under  the  fellow- 
servant  act,  in  favor  of  an  Injured  fellow- 
servant,  does  not  survive  by  virtue  of  the  old 
damage  act,  we  plow  up  the  foundations  up- 
on which  all  those  decisions;.  In  principle, 
rest.  As  (minted  out  by  the  respondents' 
counsel  the  true,  guiding  doctrine  is  announ- 
ced In  McQuade  v.  Suburban  R.  R.  Co.,  200 
Mo.,  loc.  cit.  157,  98  S.  W.  552,  where 
Brace,  J.,  says  for  the  court:  "The  right  of 
action  given  by  statute  is  for  negligence — 
not  for  negligence  as  defined  by  the  common 
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law,  but  as  well  for  negligence  that  may 
arise  from  a  failure  to  discbarge  a  duty  im- 
posed by  a  statute  or  municipal  ordinance. 
The  statute  makes  no  distinction,  and  we 
can  malce  none.  It  contains  no  sncb  limita- 
tion as  Is  contended  for,  and  we  cannot  put 
such  a  limitation  upon  Its  comprelienslve 
terms."  It  therefore  follows  that  the  right 
of  action,  created  In  favor  of  Strottman  by 
the  fellow  servant  act  (had  he  lived)  survived 
to  his  widow  by  the  damage  act. 

5.  In  the  foregoing  paragraph  this  case  bas 
not  only  been  considered  from  the  narrow 
standpoint  that  the  telegraph  operator  at 
Blackwell  was  a  fellow  servant  of  Strottman, 
the  engineer,  but  it  has  been  considered  as  if 
there  was  no  such  a  thing  known  to  our  Ju- 
risprudence as  the  "departmental  theory" — 
a  designation  used  for  want  of  a  l>etter — as 
If  there  was  no  duty  resting  upon  the  master 
to  provide  a  reasonably  safe  field  of  opera- 
tions for  his  servant,  and  entitling  that  serv- 
ant to  a  right  of  action  for  the  violation  of 
that  duty.  We  come  now  to  view  the  case 
with  these  broader  propositions  lodged  in  it ; 
and,  it  Is  submitted,  that  as  the  widow  had 
a  right  of  action  for  the  death  of  her  husband 
under  the  narrow  hypothesis  considered  in 
paragraph  4,  so,  too,  she  has  a  right  of  ac- 
tion under  the  broader  propositions  now  to 
be  considered.  Speaking  of  the  departmental 
doctrine,  it  must  be  by  no  means  considered 
as  a  "departed"  doctrine.  It  may  not  grow  or 
thrive  in  unfriendly  ground,  where  there  Is 
no  Paul  to  plant  or  Apollos  to  water,  as  is 
abundantly  Indicated  by  excerpts  from  the 
opinions  of  eminent  Judges,  quoted  by  Brother 
BURGESS  In  bis  opinion.  But  It  will  do  to 
say  that  the  theory  underlying  the  depart- 
mental doctrine,  under  one  name  or  another, 
has  become  a  component  part  of  the  Jurispru- 
dence of  this  state.  For  Instance,  Lanning 
was  a  member  of  a  dock  crew,  whose  duty  it 
was  to  unload  coal  from  the  cars  on  a  rail- 
road dock,  and  to  move  the  cars  back  and  for- 
ward for  the  purpose  of  cleaning  up  the  dock. 
While  engaged  In  this  duty  and  pinching  for- 
ward a  car  on  the  dock,  an  engineer,  whose 
duty  it  waa  to  put  the  cars  of  coal  on  the  dock 
and  pull  the  empty  cars  away,  so  negligently 
ran  bis  locomotive  up  the  incline  of  the  dock, 
by  giving  no  signal,  etc.,  that  Lanning  was 
injured.  Thereupon  he  sued,  and  recovered 
judgment  The  case  came  here,  and  was  con- 
sidered by  us  In  banc  so  late  as  1908.  Lan- 
ning V.  Railroad,  196  Mo.  047,  91  S.  W.  491. 
The  personnel  of  this  court  was  the  same 
then  as  now,  except  the  term  of  Brace,  C.  J., 
has  expired,  and  our  Brother  Woodson  (who 
tried  the  case  nisi)  has  come  upon  this  bench. 
In  the  disposition  of  that  case  we  all  con- 
curred; and  it  was  there  said,  by  Gantt,  J.: 
"The  defendant  Gahagan  was  an  engineer  in 
the  employ  of  the  company,  in  charge  of  an 
engine,  and  worked  under  the  direction  of  a 
yardmaster  by  the  name  of  Botsford.  Gaba- 
gnn  had  nothing  to  do  with  the  dock  work, 
except  to  push  cars  in  on  the  dock  and  pull 


them  out  with  his  engine.  The  foreman  of 
the  dock  crew  had  no  control  whatever  over 
the  movement  of  the  company's  engines. 
Plaintiff  and  defendant  Gahagan  were  thus 
employed  in  widely  different  departments, 
'each  looking  to  a  different  Individual  as  tbe 
master's  representative  for  directions  In  bis 
work,  and  had  no  practical  connection  with 
tbe  superior  who  guided  and  supervised  the 
acts  and  conduct  of  tbe  other.'  In  Sullivan 
v.  Railroad,  97  Mo.  113,  10  S.  W.  852,  It  was 
held  by  this  court  that  a  track  walker  on  tbe 
railroad  is  not  a  fellow  servant  with  the  loco- 
motive engineer  or  fireman  of  a  passenger 
train,  and  in  Condon  t.  Railroad,  78  Mo.  567, 
it  was  ruled  that  a  car  repairer  at  a  station 
and  a  trainman  were  not  fellow  servants, 
within  tbe  meaning  of  the  rule  that  exempts 
the  company  from  liability  to  a  servant  for 
Injuries  occasioned  by  the  negligence  of  an- 
other servant.  And  In  Hall  v.  Railroad,  74 
Mo.  298,  it  was  held  a  section  foreman  and 
switchman  were  not  fellow  servants,  and  in 
Dixon  V.  Railroad,  109  Mo.  413,  19  S.  W.  412, 
18  li.  R.  A.  792,  a  quarry  laborer,  under  or- 
ders of  a  foreman,  who  had  control  of  tbe 
quarry  and  represented  the  company  tbere^ 
was  not  a  fellow  servant  with  the  trainmen 
of  a  passenger  train.  In  view  of  these  deci- 
sions we  think  that  the  workmen,  so  distant- 
ly related  to  each  other  in  the  service  of  a 
common  master  as  plaintiff  and  Gahagan 
were,  were  not  fellow  servants  within  tbe 
meaning  of  the  rule  which  exempts  the  mas- 
ter from  liability  for  Injuries  inflicted  by  a 
fellow  servant  upon  a  fellow  servant  It 
would  serve  no  good  purpose  to  enter  upon  a 
general  discussion,  or  attempt  to  enumerate 
the  cases  in  which  employ^  of  a  common 
master  are  held  to  be  or  not  to  be  fellow  serv- 
ants. In  our  opinion  the  reason  of  the  rule 
forbids  Its  application  to  the  facts  In  ,thls 
case,"  etc. 

To  the  cases  cited  by  Brother  Gantt.  in  the 
Lanning  Case  as  sustaining  the  departmental 
doctrine  we  may  add  Moore  v.  Railroad,  85 
Mo.  588,  where  it  was  held  that  a  car  repair- 
er and  the  crew  of  the  engine  that  ran  Into 
the  car  the  repairer  was  working  on  were  not 
fellow  servants;  also.  Smith  v.  Railroad,  02 
Mo.  359,  4  S.  W.  129,  1  Am.  St  Rep.  729,  hold- 
ing (as  said)  that  a  train  dispatcher  and  ^he 
trainmen  were  not  fellow  servants ;  Dixon  v. 
Railroad,  109  Mo.  413,  19  S.  W.  412,  18  L.  R. 
A.  792,  holding  that  a  laborer,  whose  duty  it 
was  to  couple  small  cars,  in  use  to  haul  rock 
up  an  incline  across  the  track,  tbe  rock  to  l>e 
crushed  and  used  as  ballast  for  the  rond, 
was  not  a  fellow  servant  with  the  englne«»r 
of  a  passenger  train ;  and  Tabler  v.  Railroad, 
93  Mo.  79,  5  S.  W.  810,  holding  that  a  mas- 
ter mechanic  and  wrecking  master  was  not  a 
fellow  servant  of  a  bridge  carpenter.  In  Rol- 
yea  v.  Railroad,  112  Mo.  86.  20  S.  W.  480,  18 
L.  R.  A.  817,  tbe  defendant  was  held  liable 
under  tbe  departmental  theory,  and  that  the- 
ory was  formulated  as  follows :  "They  are 
co-servants  who  are  so  related  and  associated 
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in  their  work  that  they  can  observe  and  have 
an  Influence  over  each  other's  conduct  and  re- 
))ort  delinquencies  to  a  common  correcting 
power ;  and  they  are  not  co-servants  who  are 
engaged  In  different  and  distinct  departments 
of  work."  In  Schlereth  v.  Railroad,  115  Mo. 
87,  21  S.  W.  1110,  this  court  held,  per  Bur- 
gess, J.,  that  a  locomotive  engineer  and  track 
repairer  are  not  fellow  servants.  In  Swad- 
ley  V.  Railroad,  118  Mo.  2G8,  24  S.  W.  140, 

40  Am.  St.  Rep.  3G6,  It  was  held  that  a 
track  repairer  was  not  a  fellow  servant  with 
the  train  crew  of  a  regular  freight  or  passen- 
ger train.    In  Keown  v.  Railroad,  141  Mo.  86, 

41  S.  W.  920,  It  was  held  that  the  foreman  of 
a  street  car  line  and  a  gripman  on  one  of  the 
cars  were  not  fellow  servants. 

In  the  light  of  our  repeated  adjudications, 
It  must  be  held  that  the  departmental  theory 
must  not' be  put  to  one  side.  Unquestionably 
the  Legislature  so  understood  the  law,  as 
declared  by  this  court;  because  In  the  act 
of  1897,  whereby  fellow  servants  were  de- 
fined, the  departmental  theory  received  legis- 
lative recognition  in  the  proviso  made  a  part 
of  section  2875,  as  follows:  "Provided,  that 
nothing  herein  contained  shall  be  so  construed 
as  to  make  any  agent  or  servant  of  such  cor- 
poration in  the  service  of  such  corporation 
a  fellow  servant  with  any  other  agent  or 
servant  of  such  corporation  engaged  In  any 
other  department  or  service  of  such  corpo- 
ration." Under  the  act  of  1897  and  the 
new  damage  act  of  1905  the  question  we  are 
considering  cannot  long  continue  a  live,  one 
in  railroad  litigation,  and  we.  may  close  its 
consideration  (for  the  purposes  of  this  case) 
by  referring  to  the  remarks  of  Oantt,  J., 
In  Parker  v.  Railroad,  100  Mo.,  loc.  cit  379, 
19  S.  W.  1123,  18  L.  R.  A.  802,  viz:  "The 
main  and  only  difficulty  has  been  to  satisfac- 
torily determine  at  all  times  whether  the  em- 
ployment was  a  common  service,  and  the  em- 
ployes fellow  servants  within  the  meaning 
of  the  rule.  And  after  due  consideration  we 
are  of  the  opinion  that,  unsatisfactory  as  It 
may  seem,  the  rule  itself  must  remain  gener- 
al. Its  application  specific,  as  the  cases  arise. 
This  rule,  to  exempt  the  master,  requires  the 
servants  shall  be  employed  by  a  common  mas- 
ter, and  the  servants  must  be  employed  in  the 
same  common  employment."  While  It  Is  true, 
)n  a  loose  sense,  that  a  telegraph  operator  and 
an  engineer  may  be  said  to  be  engaged.  In  a 
general  way.  In  running  a  train,  yet  In  final 
analysis  there  Is  no  more  common  employment, 
in  a  distinct  definite  branch  of  work,  between 
an  engineer  of  a  train  and  a  telegraph  oper- 
ator than  there  is  between  a  train  dispatcher 
and  an  engineer,  between  a  track  walker  and 
an  engineer,  between  a  car  repairer  and  an 
engineer,  or  between  a  track  repairer  and  an 
engineer,  because,  in  a  broad  sense,  there  Is 
a  common  employment  between  each  and  all 
— I  e.,  to  assist  In  running  trains — and,  there- 
fore. If  there  Is  no  relation  of  a  fellow  serv- 
ant between  the  parties  mentioned,  as  has 
been  held,  then  it  may  w^ell  be  held,  by  the 


same  token,  there  Is  no  such  relation  between 
an  engineer  and  a  telegraph  operator. 

Finally.  The  departmental  theory  has  re- 
ceived exposition  In  connection  with  the  prin- 
ciple of  law  that  the  duty  devolves  upon  a 
master  to  use  due  care  to  provide  for  his 
servant  a  reasonably  safe  field  of  operation. 
It  has  been  held  that  this  is  a  duty  the  mas- 
ter cannot  delegate;  and  that,  to  whomso- 
ever it  is  intrusted,  that  person  becomes  the 
alter  ego  of  the  master  in  the  eye  of  the  law. 
This  view  of  the  law,  entertained  In  many 
cases,  has  Hbeen  elaborated  In  two  very  late 
ones.  Jones  v.  Railroad,  178  Mo.  528,  77  S. 
W.  890,  101  Am.  St  Rep.  434,  decided  In 
banc;  and  Smith  v.  Fordyce,  190  Mo.  1,  88 
S.  W.  679,  decided  In  division. 

In  the  Jones  Case,  through  the  negligence 
of  servants,  whose  duty  it  was  to  set  the 
brakes  on  cars  not  in  immediate  use  and  left 
by  them  standing  on  a  side  track,  these  cars 
(In  a  not  unusual  windstorm)  escaped  from 
the  side  track,  and  ran  upon  the  main  track, 
and  Jones,  an  engineer  of  a  regular  train  on 
the  main  track,  was  killed  In  a  collision  with 
the  escaped  cars.  In  that  case  this  court,  per 
Valllant,  J.,  with  whom  Brace,  Gantt,  and 
Fox,  JJ..  concurred,  said:  "The  proposition 
that  the  burden  Is  on  the  plaintiff  to  prove 
his  case  Is  conceded,  and  that  the  presump- 
tion is  In  the  defendant's  favor  in  the  begin- 
ning follows  as  a  corollary.  It  is  also  beyond 
dispute  that  there  are  dangers  Incident  to  the 
business  of  operating  a  locomotive  on  a  rail- 
road, even  when  the  business  Is  conducted 
with  due  care  on  the  part  of  both  master  and 
servant;  that  of  such  dangers  the  servant  as- 
sumes the  risk,  and  if  he  is  Injured  through 
an  accident  that  is  Incident  to  the  business, 
without  fault  of  the  master,  he  cannot  re- 
cover. Proof,  therefore,  of  the  mere  fact 
that  the  servant  wa£  Injured  in  the  master's 
service  is  not  sufficient  to  make  out  a  prima 
facie  case  for  the  plaintiff.  To  that  extent 
the  authorities  cited  in  the  brief  for  appellant 
sustain  those  propositions.  •  •  •  But 
when  cars  are  found  running  loose  and  unat- 
tended on  the  main  track,  at  a  time  and 
place  when  and  where  they  are  liable  to 
cause  the  wreck  of  a  regular  train,  it  cannot 
be  said  that  the  danger  so  Incurred  Is  one 
of  the  usual  and  ordinary  hazards  incident  to 
the  business.  It  is  not  a  usual  and  ordinary 
occurrence.  In  a  prudently  managed  business, 
for  cars  to  be  found  running  loose  in  that 
manner.  It  does  not  ordinarily  occur,  unless 
some  one  has  neglected  his  duty,  and  it  is 
not,  therefore,  a  risk  assumed  by  the  servant. 
And  since  it  is  an  occurrence  not  likely  to 
happen  In  the  orderly  course  of  business, 
when  it  does  happen,  and  a  servant  is  in- 
jured In  consequence,  it  calls  for  an  explana- 
tion. Upon  whom  does  the  burden  of  mak- 
ing the  explanation  devolve?  It  devolves  ei- 
ther on  the  Injured  servant  or  on  the  master. 
If  it  was  the  duty  of  the  injured  servant  to 
attend  to  those  cars  on  the  side  track,  to 
see  that  they  did  not  escape,  then  the  burden 
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of  making  the  explanation  devolved  upon 
blui.  But  If  be  bad  notbing  to  do  with  se- 
curing the  cars  In  their  position  on  the  side 
track,  if  bis  duty  related  only  to  the  opera- 
tion of  the  locomotive  engine,  then  there  Is 
no  explanation  due  from  blm.  The  question 
of  the  negligence  of  a  fellow  servant  does  not 
enter  into  this  aase,  because,  as  was  shown 
by  the  pleadings  and  proof,  the  statute  law  of 
Kansas  makes  the  railroad  company  liable  to 
a  servant  for  the  consequences  of  the  negli- 
gence of  a  fellow  servant.  But,  even  at  com- 
mon law,  the  negligence  charged  In  this  case 
was  not  the  negligence  of  a  fellow  servant. 
It  Is  the  master's  duty  to  furnish  the  servant 
reasonably  safe  appliances  and  a  reasonably 
safe  field  of  operation.  This  duty,  of  course, 
Is  an  extensive  business  the  master  cannot 
attend  to  in  person,  but  must  Intrust  to  serv- 
ants ;  but  the  servants  to  whom  it  is  intrust- 
ed act  in  the  master's  place,  and  perform  his 
duty,  and  if  they  are  negligent,  it  is  his  neg- 
ligence. It  Is  necessary  to  observe  a  distinc- 
tion between  performance,  on  the  one  hand, 
of  the  work  for  which  the  business  Is  under- 
taken and  the  furnishing,  on  the  other,  of  the 
appliances  and  field  of  operation  with  which 
and  In  which  to  do  the  work.  In  the  one,  the 
servants  are  working  for  a  common  master; 
in  the  other,  the  master,  either  per  se  or  per 
allum,  Is  performing  bis  duty  to  his  servant. 
And  whether  he  acts  per  se  or  per  allum,  if 
he  fails  to  exercise  reasonable  care,  he  is  neg- 
ligent It  was  the  duty  of  the  master  in  this 
case  to  use  reasonable  care  to  prevent  those 
cars  escaping,  and,  therefore,  when  they  were 
found  running  loose,  so  as  to  Imperil  the  lite 
of  the  servant  who  was  In  the  due  perform- 
ance of  his  duty,  the  presumption  Is  that  the 
master  did  not  use  reasonable  care  to  hold 
his  cars  on  the  side  track;  and  the  burden 
is  on  blm  to  prove  that  he  performed  his  duty 
In  this  respect.  It  devolves  on  him  to  ex- 
plain the  occurrence." 

In  the  Smith  Case  there  was  a  spur  track 
from  the  main  line  of  the  Kansas  City,  Pitts- 
burg &  Gulf  Railroad  to  a  lead  and  zinc  mine, 
known  as  the  "Bankers'  Mine,"  said  railroad 
then  being  operated  by  Fordyce  and  Withers, 
receivers.  The  servants  of  Fordyce  and 
Withers,  as  such  receivers,  placed  a  loaded 
ear  on  this  spur  track,  so  loaded  with  tim- 
bers for  the  mining  company  that  its  brake 
was  hard  to  get  at.  The  servants  of  the  re- 
ceivers 80  placing  said  car  put  a  stick  of 
wood  under  the  wheel,  and  also  testified  they 
set  the  brake.  There  was  evidence,  on  the 
part  of  plaintiff,  that  the  brake  on  the  car 
w^as  not  set.  ■  Presently  the  mining  company 
desired  to  move  this  car,  and  asked  the  rail- 
road company  to  send  a  switch  engine  to  per- 
form that  duty.  But  there  was  delay  in  send- 
ing the  switch  engine  and  crew,  and  the  min- 
ing company,  through  its  superintendent  and 
Its  own  emplo}-^  (as  often  had  been  done), 
undertook  to  move  the  car.  They  removed 
the  stick  of  wood,  and  at  once  the  car  started 
to  move  down  the  track  towards  the  main 


line.  Being  unable  to  work  the  brake  on 
account  of  the  way  the  car  was  loaded,  they 
undertook  to  stop  the  car  by  blocking  the 
wheels,  but,  falling  in  that,  the  car  escaped 
onto  the  main  line  and  there  came  in  collision 
with  a  car  belonging  to  defendants,  on  which 
Smith,  one  of  defendants'  servants,  was  at 
work  as  a  car  repairer.  He  was  injured, 
sued,  and  recovered.  The  case  coming  here, 
it  was  assigned  to  division  2,  and  on  the 
doctrine  of  Jones  v.  Railroad,  supra,  the  Judg- 
ment was  affirmed.  Gantt,  J.,  quoting  liber- 
ally from  the  Jones  Case,  adds:  "It  was 
clear  that  plaintiff,  who  had  no  notice  of  the 
placing  of  the  car,  or  that  the  brakes  on  it 
were  left  loose  and  unset,  did  not  assume  the 
risk  of  its  running  down  on  him  while  he  was 
engaged  in  an  apparently  safe  place  repairing 
a  car  for  defendant.  The  court  committed 
no  error  in  not  holding,  as  a  matter  of  law. 
that  plaintiff  assumed  the  risk  of  said  loose 
car  running  down  upon  him."  See,  also, 
Koemer  v.  St.  Louis  Car  Co.  (not  yet  official- 
ly reported),  107  S.  W.  481. 

Now,  apply  the  doctrine  of  those  cases  to 
the  case  at  bar.  The  master  was  under  the 
bounden  duty  to  use  reasonable  care  to  fur- 
nish Strottman  a  reasonably  safe  field  of  op- 
eration. Whoever  held  that  duty  was  not 
a  fellow  servant,  but  held  it  for  the  master. 
When  the  master  put  two  freight  trains  on  a 
single  track  In  motion  towards  each  other  in 
the  nighttime,  the  field  of  operations,  by  that 
act  of  the  master,  became  unsafe,  precisely 
as  if  the  master  had  allowed  wild  cars  to  es- 
cape to  the  main  track.  It  was  the  duty 
of  the  master,  thai,  to  use  reasonable  care 
to  avoid  the  danger  It  had  created  or  allow- 
ed. That  danger  could  not  be  avoided,  ex- 
cept one  or  the  other  of  the  conductors  or 
engineers  was  notified.  It  is  self-evident  that 
no  notice  would  be  availing  that  failed  to 
reach  one  or  the  other  of  them.  No  such  no- 
tice ever  reached  either  one  or  the  other; 
and  the  collision.  Inevitable  under  the  ar- 
rangement of  the  master,  happened.  There- 
fore the  duty  of  the  master  to  provide  a  rea- 
sonably safe  field  of  operations  was  violated ; 
ergo  the  master  Is  liable.  Who,  let  me  in- 
quire, represented  this  master  in  the  one  par- 
ticular of  providing  a  reasonably  safe  field  of 
operations?  Was  It  the  train  dispatcher  at 
£>e  Soto  alone?  It  we  hold  that  to  be  the 
law,  then  the  duty  of  the  master  was  per- 
formed when  its  vice  principal,  the  train 
dispatcher,  wrote  a  dispatch,  and  handed  It  to 
his  messenger  boy  to  deliver  to  the  transmit- 
ting operator  for  transmission  to  the  receiv- 
ing operator  at  Blackwell  Station,  tliough 
the  dispatch  was  never  sent.  If  we  Include 
the  messenger  boy  as  a  vice  principal,  a  mere 
hand  of  the  master,  shall  we  say  that  the 
duty  of  the  master  was  done  when  the  mes- 
senger boy  handed  the  dispatch  to  the  trans- 
mitting operator  in  the  train  dispatcher's 
office?  If  we  do  not  adopt  that  view,  but 
take  another  step,  and  hold  it  was  the  duty 
of  the  master  to  see  to  it  that  that  dispatch 
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got  on  the  wires  and  was  headed  towards 
Blackwell  Station,  as  we  evideutly  would 
have  to  hold,  then  what  reason  can  be  given 
for  that  holding  other  than  that  all  these 
things  were  successive  steps  towards  notify- 
ing the  engineer  or  conductor  and  changing 
the  schednle  of  those  trains?  And  when  we 
have  held  that  the  duty  of  the  master  was  to 
talce  the  first  step,  shall  we  not  hold  that  it 
was  the  duty  of  the  master  to  take  the  last 
step — a  step  which,  if  untaken,  makes  all 
of  the  other  steps  of  no  manner  of  account — 
the  step  of  not  only  receiving  that  dispatch 
at  Blackwell,  bnt  of  transmitting  it  to  the  en- 
gineer or  conductor?  Look  at  it  from  Strott- 
man's  standpoint.  He  was  entitled  to  due 
care  from  the  master.  That  due  care  in  this 
instance  could  only  arise  when  the  conductor 
of  his  train  or  he  himself  received  notice  of 
a  changed  schedule,  or  the  conductor  or  en- 
gineer of  the  north-bound  train  received  such 
notice.  Whose  voice  would  these  trainmen 
listen  for  In  such  dilemma?  Plainly  the  mas- 
ter's voice.  Through  whose  mouth  only  could 
the  master's  voice  speak  to  these  doomed 
trainmen?  Plainly  only  through  the  mouth 
of  the  telegraph  operator  at  some  station. 
That  voice  never  spoke;  and  this  master, 
whose  duty  it  was  to  provide  safe  rules  and 
regular  schedules  for  running  its  trains,  and 
special  schedules  for  irregular  trains,  in  this 
instance  provided  no  such  schedule,  and  ought 
not  to  be  heard  to  complain  of  a  judgment 
against  it  for  killing  a  faithful  employ^  under 
such  drcnmstances. 
The  Judgment  should  be  affirmed. 

OANTT,  C.  J.,  and  VALLIANT,  J.,  concur 
in  my  views. 

On  Rehearing. 
PER  CURIAM.  A  timely  motion  for  re- 
hearing was  filed  in  this  cause,  and  in  addi- 
tion to  suggestions  by  counsel  in  this  proceed- 
ing learned  counsel  in  the  case  of  Nora 
Broadwater  v.  Wabash  Ry.  Co.  (decided  by 
Gantt,  J.,  In  division  No.  2,  at  Its  sitting  on 
March  17, 1908)  110  8.  W.  1084,  the  same  ques- 
tions being  Involved,  has,  with  the  permission 
of  this  court  and  counsel  for  the  respondent 
in  this  cause,  as  amicus  curite,  filed  and  pre- 
sented to  this  conrt  a  brief  in  support  of  this 
motion.  It  Is  insisted  by  counsel  filing  this 
brief  that  the  fellow  servant  statute  did  not 
create  a  new  cause  of  action,  and  he  says 
that  this  statute  simply  placed  the  employg 
of  the  railway  corporation  on  the  same  foot- 
ing that  It  placed  any  other  person.  Then 
follows  the  strong  and  rather  remarkable 
statement,  that  "to  hold  otherwise  would  be 
to  nullify  the  plain  meaning  of  the  statute 
and  strip  It  of  Its  usefulness.  To  contend 
that  the  Legislature  intended  such  a  result 
would  be  to  brand  them  as  'monsters  of  In- 
jnstice,'  as  such  n  construction  would  give  a 
right  of  action  for  the  trifling  injury  to  the 
employ^,  but  deny  any  recovery  if  bis  wound 
were  mortaL"    - 


It  Is  sufficient  to  say  of  this  statement  that 
if  there  was  any  warrant  or  justification  in 
making  it,  then  counsel  has  failed  to  dis- 
charge his  full  duty,  by  not  also  adding  that 
the  common  law  itself,  and  the  great  common- 
wealth of  Missouri,  Is  entitled  to  the  same 
brand  as  the  Legislature,  "a  monster  of  in- 
justice," for  the  reason  tliat  the  common  law 
was  so  inhuman  as  not  to  recognize  the  right 
of  one  fellow  servant  to  recover  against  a 
corporation  for  the  negligence  of  another 
fellow  servant ;  and  this  commonwealth,  w)tb 
her  boasted  intelligence  and  fairness  In  deal- 
ing with  her  fellow  citizens,  allowed  over 
three^uarters  of  a  century  of  her  existence 
to  elapse  before  she  recognized  the  propriety 
of  the  rule  for  a  recovery  by  one  fellow  serv- 
ant for  the  negligence  of  another.  The  com- 
mon law,  which  was  regarded  as  the  perfec- 
tion of  wisdom  and  fair  dealing  with  the 
citizen,  did  not  recognize  the  rule  of  sur- 
vivorship of  actions  in  causes,  even  where 
persons  were  injured  and  killed  who  were 
not  engaged  In  the  service  of  the  corporation. 
As  to  those  persons,  there  was  no  right  of 
survival  until  the  enactment  of  section  2865, 
Rev.  St.  1899.  It  is  but  common,  In  fact  It  Is 
in  accord  with  the  proper  instincts  of  human- 
ity, to  sympathize  with  those  who  have  re- 
ceived injury,  or  with  those  who  have  lost 
members  of  the  family  by  the  infliction  of  In- 
juries, yet  that  does  not  justify  the  brushing 
aside  of  plain  legal  principles,  when  con- 
fronted with  a  legal  proposition,  and  we  are 
vmwliling  to  follow  the  views  of  learned  coun- 
sel to  the  extent  of  saying  that  the  common 
law  itself,  as  well  as  this  great  state,  shoultl 
be  branded  as  "monsters  of  injustice"  In  fail- 
ing to  recognize  the  rule  suggested  in  this 
cause. 

The  proposition  that  the  operator  and  agent 
and  the  engineer,  Mr.  Strottman,  were  fellow 
servants  was  fully  discussed  in  the  original 
opinion  in  this  cause,  in  fact  learned  counsel 
in  their  oral  arguments,  as  well  as  in  their 
briefs,  give  that  subject  very  little  attention. 
If  there  was  any  doubt  upon  that  proposition, 
It  Is  clearly  set  at  rest  by  applying  the  tests 
as  to  when  persons  are  to  be  held  as  fellow 
servants,  pointed  out  by  Gantt,  a  J.,  In  the 
case  of  Koerner'v.  St  Louis  Car  Co.  (not  yet 
officially  reported)  107  S.  W.  481,  and  In  his 
discussion  of  the  proposition  in  the  recent 
case  of  Tabor  v.  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Co.,  109  S.  W.  764.  The 
recovery  in  this  action  is  not  sought  upon  the 
ground  that  the  defendant  was  guilty  of 
negligence  in  selecting  an  Incompetent  serv- 
ant. That  would  present  an  entirely  dlJCerent 
proposition.  In  the  absence  of  any  showing 
to  the  contrary  It  would  be  presumed  that 
the  operator  or  agent  was  a  competent  serv- 
ant, notwithstanding  he  was  guilty  of  negli- 
gence in  this  particular  case.  Hence  this 
action  is  predicated  upon  the  negligence  of 
the  operator  or  agent,  who  was  the  fellow 
servant  of  Mr.  Strottman.    When  the  master 
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had  transmitted  his  directions  to  the  fellow 
servant  of  the  engineer,  he  had  performed 
his  full  duty  in  that  respect,  and  If  any  negli- 
gence was  to  be  attributed  to  the  master,  It 
could  only  be  that  of  negligence  in  the  selec- 
tion and  employment  of  an  incompetent  serv- 
ant, which  negligence  is  not  Involved  in  this 
proceeding;  therefore  this  case,  in  its  last 
analysis,  is  one  in  which  one  servant  has  lost 
his  life  by  reason  of  the  negligence  of  a  co- 
servant  engaged  In  a  common  service  of  op- 
era,tlng  a  railroad.  At  common  law  no  ac- 
tion could  be  maintained  by  a  fellow  servant 
to  recover  damages  for  injuries  against  a 
corporation,  or  any  one  .else,  by  reason  of  the 
negligence  of  a  fellow  servant,  and  such  a 
cause  of  action  was  absolutely  unknown  in 
this  state  until  the  fellow  servant  act  was 
enacted  by  the  Legislature  in  1887. 

We  are  unable  to  give  our  assent  to  the 
contention  that  the  fellow  servant  act  did  not 
create  a  new  cause  of  action.  The  proposi- 
tion-is self-evident  that,  until  the  enactment 
of  the  fellow-servant  statute  In  1897,  In  this 
state  a  servant,  who  was  injured  through  the 
negligence  of  a  fellow  servant,  never  bad  any 
rlgl)t  of  action;  hence  it  must  logically  fol- 
low that  that  statute  for  the  first  time  giving 
him  a  right  of  action  created  a  new  cause  of 
action  which  did  not  exist  prior  to  that  time ; 
that  is,  in  favor  of  the  servant.  To  say  that 
it  did  not  create  a  new  cause  of  action,  but 
simply  placed  the  employ^  of  the  railroad 
corporation  on  the  same  footing  that  it  plac- 
ed any  other  person,  falls  far  short  of  a  cor- 
rect solution  of  that  proposition.  We  have 
had  statutes  enacted  in  this  state  defining 
the  rights  of  husband  and  wife.  Some  of 
them  have  made  provisions  for  the  assertion 
and  protection  of  the  rights  of  the  wife  by  an 
action  by  the  husband.  Subsequently  those 
statutes  have  been  changed,  by  providing  that 
the  wife  might  maintain  a  cause  of  action  in 
the  assertion  and  protection  of  her  own 
rights.  Win  it  be  seriously  contended  that 
when  such  statutes  are  changed,  it  does  not 
then  create  a  new  cause  of  action  as  appli- 
cable to  the  wife?  In  other  words,  It  gives 
her  a  cause  of  action  that  did  not  exist  prior 
to  the  change  in  tbe  enactment  of  the  statute. 
Where  a  statute  gives  to  a  particular  class 
of  persons  a  cause  of  action,  and  excludes 
others,  the  very  moment  the  statute  provides 
that  the  excluded  persons  shall  have  a  cause 
of  action,  as  to  those  persons  there  is  no  es- 
cape from  the  conclusion  it  is  a  new  cause 
of  action  for  the  reason  that  It  never  existed 
before  in  their  behalf.  The  fundamental  er- 
ror of  the  contention  of  learned  counsel  Is  in 
assiuning  that,  because  a  cause  of  action  has 
existed  for  years  in  favor  of  a  particular 
class,  when  a  statute  is  enacted  embracing 
another  class  which  had  hitherto  been  ex- 
cluded, it  is  to  be  treated  as  tbe  same  old 
cause  of  action,  applicable  to  both  classes. 
This  contention  In  our  opinion  Is  unsound 
and  illogical,  and  in  our  judgment  there  can 


be  but  one  conclusion.  That  Is,  as  to  that 
class  to  whom  the  statute  was  applicable  for 
a  number  of  years  it  might  be  termed  an  old 
cause  of  action,  but  where  the  statute  for  the 
first  time  provides  that  another  class  shall 
have  a  cause  of  action,  as  applicable  to  that 
class,  there  can  be  no  question  but  what  tbe 
statute  has  created  in  ttieir  behalf  a  new 
cause  of  action.  It  was  clearly  not  an  old 
one,  and  was  manifestly  a  new  one,  for  they 
never  had  It  before. 

Upon  the  proposition  that  this  action  sar- 
vlved  to  the  plalutifF,  our  attention  is  direct- 
ed to  the  numerous  cases  against  the  street 
railways  for  injuries  resulting  from  tbe  fail- 
ure to  observe  certain  ordinances  enacted  by 
the  city  concerning  tbe  mnnlng  of  the  cars. 
Tbe  argument  predicated  utmn  these  cases  is 
that  the  causes  of  action  were  held  to  survive 
to  others ;  yet  there  was'  no  statute  providing 
for  their  survival.  The  -correct  response  to 
that  argument  Is  that  tbe  negligence  by  street 
railways,  in  violating  duties  Imposed  by  city 
ordinance,  was  not  a  new  cause  of  action. 
The  Imposition  of  certain  duties  and  reertrlc- 
tlons  upon  the  street  railways,  and  the  viola- 
tion of  those  duties,  did  not  create  a  new 
cause  of  action.  The  violation  of  duties  im- 
posed by  law  upon  a  corporation  or  others 
was  negligence  at  common  law,  and  if  such 
negligence  resulted  in  injury,  it  was  action- 
able negligence.  It  is  not  the  Imposition  of 
the  new  duties  and  restrictions  upon  tbe 
street  railway  that  creates  the  cause  of  ac- 
tion. It  is  the  violation  of  a  duty  imposed 
by  law  upon  tbe  corporation  that  constitutes 
negligence,  upon  which  an  action  may  be 
predicated  if  injury  should  result  therefrom, 
and  this  was  so  at  common  law.  Tbe  viola- 
tion of  a  duty  imposed  by  city  ordinance  is 
the  same  kind  of  negligence  as  that  for  vio- 
lation of  a  duty  required  by  tbe  common  law, 
and  it  is  the  negligence  in  both  instances 
which  constitutes  tbe  cause  of  action,  and  not 
the  imposition  of  the  duties,  the  violation  of 
which  constitutes  negligence.  Therefore  it 
follows  that  the  cases  to  which  our  attention 
has  been  directed  do  not  support  the  conten- 
tions of  respondent,  for  the  reason  that  the 
causes  of  action  there  being  treated  were  not 
new  causes  of  action  created  the  first  time  by 
the  statute. 

It  is  further  suggested  in  the  brief  filed  by 
counsel,  amicus  cnrloe,  that  our  statute  was 
borrowed  from  the  statutes  of  Minnesota  and 
Texas,  and  that,  prior  to  the  time  our  statute 
was  enacted,  the  Minnesota  statute  had  re- 
ceived several  constructions,  in  several  dif- 
ferent cases,  by  the  Supreme  Court  of  that 
state,  and  that  we,  upon  adopting  the  statute, 
adopted  it  with  the  construction  that  had 
been  placed  thereon.  That  this  Is  a  rule  of 
statutory  construction  is  not  to  be  controvert- 
ed, but  we  have  carefully  examined  each  and 
every  case  from  the  state  of  Minnesota,  as 
.well  as  from  the  state  of  Texas,  and  find  that 
the  question  Involved  in  this  case  was  not  In 
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issue  In  either  of  those  cases,  and  that,  in 
respect  to  the  question  now  before  this  court, 
there  was  no  construction  placed  upon  either 
the  Minnesota  or  Texas  statutes. 

But,  aside  from  all  this,  as  applicable  to 
the  act  of  1897,  the  lawmaking  power  of  this 
state  has  given  Its  own  interpretation  to  that 
statute,  by  subsequently  providing  for  the 
survival  of  the  action  based  upon  the  provis- 
ions of  the  fellow  servant  law.  It  Is  clearly 
pointed  out  by  Judge  Gantt  In  Broadwater 
V.  Wabash  Ry.  Co.  (recently  decided  in  divi- 
sion No.  2)  110  a  W.  1084,  that  the  question 
involved  in  this  proceeding  has  never  been 
in  Judgment  before  this  court.  The  act  of 
1903  was  manifestly  a  legislative  recognition 
that  the  right  of  survival  of  a  cause  of  ac- 
tion, based  upon  the  fellow  servant  act,  was 
not  conferred  or  in  any  way  provided  for  by 
such  a^t,  and  that  one  of  the  leading  pur- 
poses of  the  act  of  1905  was  to  cure  the  omis- 
sion respecting  the  survival  of  actions  In  the 
act  of  1897. 

The  motion  for  a  new  trial  should  be  over- 
ruled, and  it  is  so  ordered. 

GANTT,  a  J.,  and  VALLIANT  and  LAMM, 
JJ.,  dissent. 


CBOCKER  V.  GRAYSON. 

(St.  Louis  Court  of  Appeals.    Missouri.    April 
14,  1908.) 

Exceptions,  Biix  oj^Delay  in  Fii-ino. 

The  bill  of  exceptions  beinx  filed  one  day 
after  the  time  sranted  therefor,  excluding  the 
day  of  the  order  and  including  the  day  of  SlinR, 
as  required  by  Ann.  St.  190C,  g  4160,  declaring 
tbe  rule  for  computing  the  time  within  which  an 
act  is  to  be  done,  it  cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  of,  {§  54,  55.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Riley,  Judge. 

Action  by  O.  B.  Crocker  against  W.  H. 
Grayson.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Duncan  &  Bragg,  for  appellant  Bond, 
Marshall  &  Bond,  for  respondent. 

NORTONI,  J.  Plaintiff  recovered  In  the 
circuit  court,  and  defendant  appeals.  On  the 
7th  day  of  August,  1906,  during  tbe  term,  tbe 
court  granted  defendant  90  days  from  that 
date  In  which  to  prepare  and  file  his  bill  of 
exceptions.  No  further  extension  of  time 
was  thereafter  given,  either  by  the  court  or 
the  Judge  in  vacation.  The  bill  of  exceptions 
was  filed,  as  appears  by  tbe  record,  on  the 
6th  day  of  November,  1906.  Plaintiff  now 
moves  that  the  Judgment  be  affirmed,  for  the 
reason  the  bill  was  filed  out  of  time. 

Our  statute  (section  4160,  Rev.  St.  1899; 
Ann.  St  Mo.  1906,  J  4160)  provides  that  tbe 
time  wltliin  which  an  act  is  to  be  done  shall 
be  computed  by  excluding  the  first  day  and 
including  the  last  To  ai>p]y  this  rule  to  the 
case  now  before  us,  it  appears  that  91  days 


intervened  between  the  7th  of  August,  on 
which  date  leave  was  granted,  and  the  6th 
day  of  November,  the  date  on  which  the  bill 
was  filed.  Excluding  the  7th  day  of  August, 
in  accordance  with  the  behest  of  the  statute, 
It  appears  by  actual  count  tbe  bill  was  filed 
91  days  thereafter,  to  wit,  November  6th.  It 
Is  tbe  rule  that  tbe  bill  of  exceptions  must 
be  filed  within  the  time  granted,  otherwise 
Its  contents  will  not  be  reviewed  by  an  ap- 
pellate tribunal;  and  the  rule  as  to  the  com- 
putation of  time  in  such  matters  is  strictly 
observed  and  enforced  by  the  courts,  as  w^Ill 
more  fully  appear  by  reference  to  the  follow- 
ing authorities  In  point:  Graham  v.  Degulre, 
151  Mo.  88,  55  S.  W.  151;  State  v.  Harris,  121 
Mo.  44.'5,  26  S.  W.  558;  State  v.  Seaton,  106 
Mo.  198,  17  S.  W.  160;  State  v.  Simmons,  124 
Mo.  443,  27  S.  W.  1108;  Linahan  v.  Barley, 
124  Mo.  560,  28  S.  W.  84. 

For  the  Masons  stated,  we  are  not  per- 
mitted to  review  those  assignments  of  error 
predicated  upon  matters  of  exception  contain- 
ed In  the  bill.  In  such  circumstances,  we  are 
permitted  only  to  review  the  record  proper 
for  error.  State  v.  Seaton,  106  Mo.  198,  17  S. 
W.  169.  Although  there  are  neither  assign- 
ments of  error  nor  arguments  directed  against 
the  sufficiency  of  the  record,  we  have  care- 
fully looked  through  the  same  for  error. 
None  appears,  however.  The  pleadings  are 
sufficient  to  support  the  Judgment  and  the 
proceedings  appear  to  have  been  regular. 

The  Judgment  will  therefore  be  affirmed. 
It  is  BO  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


DUNLAP  V.  KELLY. 

(Kansas    City    Court    of    Anpeals.      Missouri. 
April  6,  1908.) 

1.  iNTBBEST—CoMPtjTATioN— Application    of 
Pabtial  Payment. 

Where  a  partial  payment  Is  made  on  a  debt, 
less  than  the  interest  accrued  since  the  preced- 
ing partial  payment  was  made,  the  paypient 
should  be  deducted  from  tbe  interest  due,  and 
the  excess  of  the  interest  carried  forward,  with- 
out casting  interest  thereon,  to  tbe  next  pay- 
ment that  would  discharge  the  excess. 

[Ed.  Note. — For  cases  in  point,  see  (Tent.  Dig. 
vol.  29,  Interest  i  132.] 

2.  Appeal  —  Reversal  —  "De  MtNiscis  Non 
Curat  I>ex"— Application. 

In  an  action  on  a  promissory  note,  the 
maxim  "De  minimis  non  curat  lex  was  appli- 
cable to  _  an  erroneous  instruction  as  to  the 
computation  of  interest,  which  resulted  in  n 
verdict  only  52  cents  in  excess  of  the  amount 
due  under  the  proper  rule,  where  plaintiff  offer- 
ed to  enter  a  remittitur  for  the  excess ;  and 
hence  the  error  was  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4540-4545.] 

Appeal  from  Circuit  Court  Pettis  County; 
Louis  Hoffman,  Judge. 

Action  by  Ina  M.  Dunlap  against  Joseph 
H.  Kelly.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed,  on  condition  that 
a  remittitur  be  entered. 
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W.  D.  Steele,  for  appellant  Sangree  & 
Bohling,  for  respondent. 

JOHNSON,  J.  Action  on  a  promissory 
note.  Verdict  and  Judgment  were  for  plain- 
tlft  In  the  sum  of  $116.70.  The  cause  has 
been  here  twice  before  on  appeals  of  defend- 
ant <105  Mo.  Ak>.  1,  78  S.  W.  664 ;  115  Mo. 
App.  610,  92  S.  W.  140),  and  each  time  was 
reversed  and  remanded.  The  facts  of  the 
case,  as  well  as  the  grounds  on  which  it  was 
remanded,  appear  In  the  former  opinions, 
and  need  not  be  repeated  here.  At  the  last 
trial,  defendant  objected  to  the  Introduction 
of  evidence  on  the  ground  that  the  petition 
failed  to  state  a  cause  of  action,  and  at  the 
close  of  the  evidence  offered  a  demurrer  to  the 
evidence  based  on  the  same  ground.  We 
think  the  i>etItion  does  sufficiently  state  a 
cause  of  action,  but  we  shall  not  consider 
the  objection,  for  the  reason  that  defendant 
did  not  preserve  it  by  filing  a  motion  in  ar- 
rest of  Judgment  The  rule  is  well  settled 
that  an  appellate  court  "will  not  consider 
anything  as  a  ground  for  reviewing  a  pro- 
ceeding or  Judgment  of  the  circuit  court 
which  has  not  been  finally  passed  upon  by 
that  court  either  in  a  motion  for  a  new  trial, 
if  the  alleged  error  has  relation  to  proceed- 
ings during  the  trial,  or  in  arrest  of  judg- 
ment. If  relating  to  the  pleadings."  Warner 
V.  Morln,  13  Mo.  455;  Woods  v.  State,  to 
Use,  10  Mo.  698;  Bowling  v.  McFarland,  38 
Mo.  465. 

Objection  is  made  to  the  following  instruc- 
tion given  at  the  instance  of  plaintiff:  "The 
court  instructs  the  Jury  that  if  you  find  for 
the  plaintiff  you  will  calculate  the  interest 
on  the  principal  of  the  note  sued  on  from  the 
maturity  of  said  note,  to  wit  six  months  aft- 
er the  date  thereof,  up  to  the  first  payment 
made  on  said  note,  at  the  rate  of  8  per  cent 
per  annum;  then  add  the  interest  so  found 
to  the  principal  and  deduct  the  first  payment 
therefrom ;  then  calculate  the  Interest  on 
the  remainder  from  the  date  of  said  first 
payment  to  the  date  of  the  second  payment 
add  the  Interest  to  the  remainder,  and  de- 
duct the  second  payment ;  then  calculate  the 
interest  on  the .  remainder  from  the  date  of 
the  second  payment  to  the  date  of  the  third 
payment,  add  the  interest  to  the  remainder: 
then  deduct  the  third  payment  therefrom; 
then  calculate  the  interest  on  the  remainder 
from  the  date  of  said  third  payment  to  this 
date ;  then  add  the  Interest  to  the  remain- 
der; and  for  the  sum  so  found  you  should 
return  your  verdict"  The  true  rule  to  be 
followed  in  the  computation  of  interest  on  a 
promissory  note,  where  partial  payments 
have  been  made  thus,  is  stated  by  the  Su- 
preme Court  In  Riney  v.  Hill,  14  Mo.  500,  55 
Am.  Dec.  119:  "Interest  is  first  to  be  calcu- 
lated on  a  demand  up  to  the  first  partial  pay- 
ment; then  add  the  interest  to  the  principal 
and  deduct  the  payment  therefrom;  then 
cast  interest  on  the  remainder  to  the  second 
payment,  add  the  Interest  to  the  remainder, 


and  deduct  therefrom  the  second  payment  r 
and  so  on  until  the  last  partial  payment  twi- 
less,  in  any  case,  the  interest  up  to  any  pay- 
ment shall  exceed,  the  payment,  in  ichich 
case  such  payment  is  to  be  deducted  from 
the  interest,  and  the  excess  of  the  interest 
is  to  be  carried  foncard  loith^out  casting  in- 
ter'est  thereon,  to  the  next  payment  that  will 
discharge  the  excess." 

It  will  be  noticed  that  part  of  the  rule 
we  have  Italicized  was  omitted  from  the  In- 
struction under  cons'ideratlon,  and  as  it  ap- 
pears that  one  of  the  partial  payments  in- 
dorsed on  the  note  was  less  tlian  the  inter- 
est which  had  accrued  after  the  preceding 
partial  payment  was  made,  the  result  of  the 
computation  of  Interest  made  by  the  Jury  in 
obedience  to  the  rule  given  In  the  Instruc- 
tion exceeded  by  52  cents  the  amount  actual- 
ly due  under  the  proper  rule.  The  principles 
recently  discussed  and  applied  by  us  in  the 
case  of  Kroge  v.  Modern  Brotherhood,  105  S. 
W.  685,  would  require  us  to  hold  the  error 
to  be  prejudicial,  but  for  the  insignificance 
of  the  amount  of  the  excess.  We  deem  this 
to  be  a  case  for  the  application  of  the  maxim 
"De  minimis  non  curat  lex,"  and,  since  plain- 
tiff has  offered  to  enter  a  remittitur  for  the 
52  cents,  are  of  opinion  that  the  ends  of  jus- 
tice will  he  served  best  by  affirming  the  judg- 
ment on  condition  that  the  remittitur  be  en- 
tered within  10  days  from  the  filing  of  this 
opinion. 

It  Is  80  ordered.    All  concur. 


SALLER  V.  FRIEDMAN  BROS.  8HOB  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.) 

1.  JuBT  —  Competency— Chaixbnqes— Exam- 
ination OF  jTTBoae. 

In  an  action  for  injuries  to  an  employ^,  it 
was  proper  to  permit  plaintiff  to  ask  jurors  on 
their  voir  dire,  •  whether  they  were  or  knew  of 
anyone  engaged  in  business  for  an  accident  in- 
surance company,  with  a  view  of  ascertalains 
whether  the  jurors  by  reason  of  their  social  or 
business  relations  would  probably  be  prejudiced 
against  a  recovery,  though  the  company  was  not 
a  party. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  »  431-434,  566.] 

2.  Master  and  Sebvant— Injubt  to  Sebvant 
—Negligence. 

In  an  action  for  .injuries  to  an  employ^ 
15  years  old  while  operating  a  sole  molding  ma- 
chine in  a  shoe  factory,  evidence  held  to  au- 
thorize a  finding  that  the  employer's  foreman 
was  guilty  of  negligence,  not  only  in  permitting 
the  employ^  to  operate  the  machine  in  a  danger- 
ous manner,  but  also  in  inciting  him  to  run 
it  faster  than  could  l>e  done  in  safety. 

[EJd.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  958-972.] 

3.  Same— Assumption  of  Risk. 

Generally  an  employ^  assumes  such  risks  as 
are  open  and  obvious  or  which  he  would  have 
observed  had  he  used  ordinary  caution,  but  chil- 
dren do  not  assume  the  ordinary  risks  of  the 
operation  of  machines  or  such  risks  as  they  do 
not  perceive  and  apprehend,  and  of  which  they 
are  not  informed  and  warned  against. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  fS  601-609.] 
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4.  Same— Questions  fob  JnBT. 

Whether  a  child  assumes  the  ordinary  risks 
incident  to  his  employment  or  is  sruilty  of  con- 
tributory negligenqe,  where  no  instructions  are 
i:iven  or  the  daneers  of  his  employment  pointed 
out  to  him,  is  for  the  jury,  where  different  infer- 
ences are  fairly  deducible  from  the  evidence. 

[Ed.  Note, — For  easses  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant.  K  1079-1082.] 

5.  Same. 

Whether  an  employ^  15  years  old,  operating 
a  sole  molding  machine  in  a  sboe  factory,  as- 
Fiumed  the  risk  or  was  Kuilty  of  contributory 
neKligence,  held,  under  the  evidence,  for  the 
jury, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  34.  Master  and  Servant,  U  1079-1082, 
1098-1105.] 

6.  Same— Safe  Appliances— Ddtt  of  Mas- 
ter. 

A  master  must  exercise  ordinary  care  in 
fumisbinf;  safe  and  suitable  tools  for  his  serv- 
ants, but  no  inference  of  nexliKence  can  arise 
from  evidence  which  shows  that  the  implement 
furnished  was  such  as  is  ordinarily  used  for 
like  purposes  by  persons  in  the  same  kind  of 
business. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {f  171-174.] 

7.  Same— Evidence— ADMissiBiLiTT. 

In  an  action  for  injuries  to  an  employ^ 
15  years  old  while  operating  a  sole  molding 
machine  in  a  shoe  factory,  evidence  that  the 
machine  was  in  common  use  was  admissible 
to  rebut  the  inference  that  the  employer  was 
negligent  in  placing  the  employ^  to  work  on 
a  dangerous  machine  without  instructions  or 
warning  of  its  danger,  but  evidence  that  boys 
of  employe's  size,  age,  and  capacity  commonly 
operated  such  machines  was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  U  921,  925.] 

8.  Same— INSTBDCTIONS. 

Where,  in  an  action  for  injuries  to  an  enk- 
pIoy€  15  years  old  while  operating  a  machine 
in  a  shoe  factory,  the  evidence  showed  that  the 
employ^  had  not  been  instructed  how  to  operate 
the  machine,  except  that  he  bad  seen  a  third 
person  operate  it  for  a  few  minutes,  that  shortly 
before  the  accident  the  employer's  foreman  had 
ordered  the  employ^  to  hurry  up,  stating  tliat  if 
he  could  not  some  one  else  would  be  procured 
to  do  the  work,  an  instruction  authorizing  a 
verdict  for  the  employ*  on  the  jury  finding  that 
the  employer  by  its  foreman  commanded  the  em- 
ploy*  to  hurry  up  with  the  woik,  and  that  the 
pmploy*  in  compliance  and  in  the  presence  of 
the  foreman  started  to  operate  the  machine  in  a 
rapid  manner ;  that  It  was  dangerous  to  the  em- 
ployi  to  operate  the  machine  in  such  manner ; 
and  that  the  employer  by  the  foreman  failed  to 
instruct  the  employ*  so  that  he  would  compre- 
hend the  danger,  etc.,  was  not  erroneous  because 
it  permitted  the  jury  to  find  that  the  employer 
was  guilty  of  negligence  because  the  foreman 
had  commanded  the  employ*  to  hurry  up  with 
the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  IS  1148-1161.] 

9.  Same  —  Instructions  —  Mislbadino  In- 
STRucnoRS. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy* while  operating  a  machine,  the  testimony 
showed  that  tlie  employ*  was  not  instructed  as 
to  how  to  operate  the  maohinp.  further  than 
that  he  saw  a  third  person  operate  it  for  a  few 
minutes,  who  told  the  employ*  to  start  the  ma- 
chine by  putting  his  foot  on  a  treadle,  and  to 
stop  it  by  removing  his  foot  therefrom,  and 
that  shortly  l)efore  the  accident  a  foreman  had 
ordered  the  employ*  to  hurry  up  with  the  work, 
an  instruction  that  if  the  employer  by  the  fore- 
man or  any  one  else,  negligently  failed  to  in- 


struct the  plaintiff,  a  recovery  was  authorized, 
etc..  was  not  objectionable  aw  authorizing  the 
jury  to  fiud  that  if  any  one  failed  to  instruct 
the  employ*  he  might  recover. 

10.  Tbiait— Inbtbcctions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy* 15  years  old  while  operating  a  machine, 
the  employ*  testified  that  he  did  not  think  of  or 
appreciate  the  danger  of  injury,  and  stated  that 
he  knew  that  if  his  fingers  were  caught  in  the 
machine  they  would  be  crushed,  an  instruction 
authorizing  a  recovery  on  finding  that  the  em- 
ploy* did  not  know  of  and  comprehend  the  dan- 
gers in  operating  the  machine,  and  that  the  dan- 
gers were  not  apparent  to  a  person  of  his  age, 
experience,  and  capacity,  etc.,  was  not  erroneous 
as  permitting  the  pury  to  find  that  the  employ*, 
by  reason  of  his  inexperience,  did  not  know  of 
and  comprehend  the  danger. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  U  420^35.] 

11.  Master  and  Servant— Injcbt  to  Serv- 
ant—Dtttt  to  Warn  Servant. 

The  mere  fact  that  the  danger  to  which  an 
employ*  15  years  old  Is  exposed  while  operat- 
ing a  machine  is  open  and  obvious  to  a  man 
of  ordinary  prudence  does  not  relieve  the  em- 
ployer from  the  duty  of  instructing  the  employ* 
in  respect  to  such  danger,  though  the  employ* 
knew  that  his  fingers  would  be  crushed  if  cauglit 
in  the  machine. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S|  308-317.] 

12.  Trial  —  Instructions  —  Ionobino  Evi- 
dence. 

Where,  in  an  action  for  injury  to  an  em- 
ploy* 15  years  old  while  operating  a  machine, 
there  was  evidence  that  the  injury  was  caused 
by  the  negligence  of  the  employer's  foreman  in 
inciting  the  employ*  to  run  the  machine  at  a 
dangerous  speed,  a  requested  instruction  ignor- 
ing such  proof  is  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  tf  613-623.] 

18.  Damages  —  Pebsonai.  iHjxniiEs  —  Exces- 
sive Damages. 

An  employ*  15  years  old  was  injured,  result- 
ing in  a  loss  of  the  index  and  middle  fingers 
of  his  right  hand.  The  stumps  of  the  ampu- 
tated fingers  were  tender  and  painful  at  times. 
The  employ*  suffered  great  pain  and  mental 
anguish,  and  lost  considerable  time.  Held,  that 
a  verdict  for  $3,000  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   15.    Damages,    H  372-396.] 

14.  Appeal  and  EIbrob— Review — Damages. 

The  verdict  in  a  personal  injury  action  will 
not  be  set  aside  as  excessive  unless  the  damages 
awarded  are  so  manifently  excessive  as  to  show 
that  the  jury  was  influenced  by  passion  or 
prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  if  3944-3947.] 

Appeal  from  St.  Louis  Circuit  Court ;  Chas. 
Claflln  Allen,  Judge. 

Action  by  Henry  F.  Sailer  by  his  next 
friend  against  the  Friedman  Bros.  Shoe 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

On  January  13.  1905,  plaintiff,  a  youth  15 
years  and  10  months  old,  was  in  the  employ 
of  defendant  and  by  defendant's  direction 
was  operating  a  sole  molding  machine  In  de- 
fendant's shoe  factory  In  the  city  of  St. 
liouls.  The  machine  had  two  sole  molders. 
one  to  the  right  niul  one  to  the  left  of  the 
operator.  Each  uiolder  consisted  of  two 
pieces,  or  halves,  made  of  Iron,  and  iu  shape 
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•f  a  shoe  sole.  The  upper  half  was  station- 
ary; the  lower  one,  when  the  machine  was 
in  operation,  would  descend  from  the  upper 
one  and  then  move  out  clear  of' the  upper 
piece  toward  and  near  the  operator;  at  this 
point  of  the  operation,  the  operator's  duty 
was  to  remove  the  sole  which  had  been  mold- 
ed on  the  lower  piece  and  put  another  one  on 
it  to  be  molded;  the  lower  half  would  then 
draw  back  under  the  upper  half  and  then 
more  upward,  pressing  forcibly  against  the 
upper  half.  As  the  lower  half  of  the  right 
molder  ascended,  the  lower  half  of  the  left 
molder  descended  and  the  same  operation 
was  gone  through  with  again  and  again.  On 
the  day  named,  and  while  operating  the  ma- 
chine, the  index  and  middle  fingers  of  plain- 
tUTs  right  hand  were  caught  In  the  right- 
hand  molder  and  so  badly  crashed  they  bad 
to  be  amputated.  The  action  Is  to  recover 
for  these  injuries. 

It  Is  alleged  in  the  petition,  substantially, 
that  plaintiff  was  without  experience  In  oper- 
ating the  machine,  and  that  the  machine  was 
dangerous  to  operate,  especially  so  for  one 
of  plaintiff's  age  and  inexperience,  and  that 
defendant's  foreman,  with  knowledge  of 
plaintiff's  inexperience  and  youth,  n^ligent- 
ly  placed  plaintiff  to  work  on  the  machine, 
but  railed  to  Instruct  him  how  to  operate  it, 
and  failed  to  warn  him  In  regard  to  the  dan- 
gers connected  with  its  operation,  and  com- 
manded plaintiff  to  operate  It  In  a  rapid  and 
dangerous  manner  ;  that  on  account  of  plain- 
tiff's youth  and  inexperience  the  danger  of 
operating  the  machine  was  unknown  to  blm 
and  not  appreciated.  No  complaint  is  made 
In  the  petition,  nor  Is  there  any  proof  that 
the  machine  was  defective  or  out  of  repair. 
The  answer  was  a  general  denial  and  a  plea 
of  assumption  of  risk,  and  also  of  contribu- 
tory negligence.  The  machine  was  driven  by 
steam  power,  and  was  set  up  In  the  sole  leath- 
er department  of  defendant's  factory.  E.  M. 
Leonard  was  foreman  of  this  department, 
and  employed  plaintiff  about  eight  days  be- 
fore the  accident,  setting  him  to  work  on  the 
machine  where  he  was  Injured.  Robert  Ma- 
rohn  was  operating  the  machine  at  the  time, 
and  Leonard  directed  plaintiff  to  Marohn, 
who  told  plaintiff  to  put  his  foot  on  the 
treadle  of  the  machine,  then  put  in  one  sole 
and  then  take  It  off  and  when  he  lifted  his 
foot  the  sole  would  come  out  and  the  machine 
stop,  and  the  same  thing  was  to  be  done  over 
and  over  again.  He  operated  the  machine 
for  a  few  minutes  to  demonstrate  how  It  was 
operated.  Plaintiff  says  this  was  all  the  In- 
struction given  him ;  that  nothing  whatever 
was  said  about  any  danger  connected  with  its 
operation.  The  machine  was  put  in  motion  by 
placing  the  foot  on  the  treadle.  It  would 
stop  In  about  two  seconds  if  the  foot  was  re- 
moved from  the  treadle.  Plaintiff  operated 
the  machine  six  or  seven  days  before  he  was 
Injured.  He  testified  that  during  that  time 
he  did  not  discover  the  machine  was  danger- 
ous to  operate,  and  at  no  time  apprehended 


any  danger  from  its  operation ;  that  he  oper- 
ated It  as  he  had  seen  Marohn  operate  it,  by 
putting  bis  foot  on  the  tieadle,  placing  a 
sole  in  the  molder  and  taking  his  foot  off 
again,  so  as  to  remove  the  sole  from  the  mold- 
er and  place  another  in  It  while  the  machine 
was  at  rest.  Plaintiff  testified  that  about  20 
minutes  before  he  was  hurt,  Leonard,  the 
foreman,  came  around,  saw  a  lot  of  work  on 
the  table  and  told  plaintiff  to  "get  a  move  on" 
himself  and  "hurry  up  the  work,"  and  if  he 
could  not  be  would  get  some  one  In  his  place 
to  do  the  work;  that  from  what  Leonard 
said  and  from  his  manner  he  was  afraid  be 
would  be  discharged,  was  scared  and  excited, 
and  worked  in  a  hurry  by  putting  his  foot 
on  the  treadle  of  the  machine  and  keeping  It 
going  continuously  for  20  or  25  minutes  and 
until  he  got  hurt;  that  at  the  time  he  was 
hurt  the  machine  was  running  fast,  and  to 
feed  It — that  is,  to  take  out  and  put  in  soles 
In  each  molder — he  had  to  use  both  hands  as 
fast  as  he  could,  and  while  doing  so  his  fin- 
gers got  caught,  but  he  did  not  know  how 
they  were  caught.  In  the  molder.  Defend- 
ant's evidence  tends  to  show  the  machine  wa» 
not  dangerous ;  that  it  is  in  universal  use  In 
large  shoe  factories  throughout  the  country ; 
and  that  plaintiff  was  fully  instructed  by 
Marohn  about  how  to  operate  the  machine. 
Leonard  denied  that  he  told  plaintiff  to  "get 
a  move  on"  himself,  or  Indicated  that  he 
would  discharge  him  If  he  did  not  get  the 
work  out  faster. 

The  verdict  was  In  plaintiff's  favor  for 
$3,000.     Defendant  appealed. 

McKelghan  &  Watts,  for  appelant  7.  F. 
&  R.  H.  Merryman,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  In  the  examination  of  jurors 
on  their  voir  dire  when  counsel  for  plain- 
tiff asked  the  following  questions  of  Sam- 
uel Polk,  one  of  the  panel  of  Jurors,  the 
following  occurred:  "By  Mr.  Merryman:  Q. 
What'  business  are  you  engaged  in?  A.  In- 
surance agent  Q.  What  kind  of  business? 
A.  Life  and  accident  Q.  Do  you  insure 
against  these  accidents  In  factories?  A.  Yes. 
Q.  Are  you  engaged  in  that  kind  of  business? 
A.  No,  sir.  Q.  Do  you  do  business  with  the 
Travelers'  Insurance  Company?  (Counsel  for 
defendant  objected  to  that  question  as  incom- 
petent and  immaterial.)  Q.  The  Court:  I 
think  It  Is  material.  I  do  not  know  who  may 
be  interested  In  this  case.  I  do  not  see  It  will 
do  any  barm.  Mr.  Gentry:  There  Is  certain- 
ly DO  evidence  that  anybody  Is  interested  in 
this  case  except  Mr.  Sailer  and  the  Friedman 
Brothers  Shoe  Company  from  the  records. 
(Objection  overruled.  To  which  ruling  of  the 
court  counsel  for  defendant  then  and  there 
duly  excepted  at  the  time.)  A.  I  do  business 
with  them.  Q.  You  do  business  with  theui, 
do  you?  A.  Yes."  Juror  Thomas  W.  Mes- 
slck  was  asked  by  counsel  for  plaintiff  on 
his  voir  dire.  "Q.  Your  name  is  Thomas  W. 
Messick?     A.  Yes.     Q.  You  are  a  married 
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man?  A.  No,  I  was.  Q.  You  are  a  single 
man?  A.  Yes.  Q.  In  what  business  are  you 
engaged?  A.  I  am  In  the  auditor's  office  Unit- 
ed Railways.  Q.  Did  yon  ever  hear  of  this 
case?  A.  Ko.  Q.  Is  there  any  reason  to  pre- 
vent you  giving  the  parties  a  fair  and  impar- 
tial trial.  A:  No.  Q.  Do  you  know  anybody 
•connected  with  the  Travelers'  Insurance  Com- 
pany? (Counsel  for  defendant  Interposes  the 
same  objection.  Objection  overruled.  To 
which  ruling  of  the  court  counsel  for  defend- 
ant then  and  there  duly  excepted  at  the 
time.)    A.  No." 

The  Insurance  company  was  not  a  party  to 
the  suit,  and  defendant's  contention  is  that 
the  effect  of  asking  the  question  was  to  sug- 
gest to  the  Jurors  that  the  Travelers'  Insu- 
rance Company  might  be  Interested  in  the 
case,  and  thereby  work  upon  the  prejudice  of 
the  Jurors  against  the  insurance  company. 
Of  coarse  such  a  method  of  examination  on 
the  trial  of  the  issues  would  not  only  be  ob- 
jectionable, but  extremely  reprehensible.  The 
course  of  the  examination  suggests  the  Idea 
that  plaintiff's  counsel  knew,  or  suspected, 
the  Travelers'  Insurance  Company  might  be 
liable  to  defendant  for  any  Judgment  plaintiff 
might  recover  in  the  action,  and  his  object  In 
making  the  examination  was  not  to  challenge 
the  jury  for  cause  (for  this  was  not  done), 
but  to  gain  information  to  guide  him  In  mak- 
ing his  peremptory  challenge;  If  such  was 
bis  object,  the  examination  was  permissi- 
ble, for  counsel  have  the  right  to  probe  a 
proposed  Juror  to  the  bottom,  for  the  purpose 
of  ascertaining  whether  or  no  his  social  or 
business  relations,  etc.,  are  such  as  would 
probably  prejudice  him  against  a  recovery  in 
the  character  of  case  to  be  tried.  The  meth- 
od of  examination  of  jurors  on  their  voir  dire 
pursued  by  plalntifTs  counsel  was  approved 
in  the  following  cases:  Faber  v.  Reiss  Coal 
Co.,  124  Wis.  534,  102  N.  W.  1040;  Chybow- 
ski  V.  Bncyrus  Ck).,  127  Wis.  332,  106  N.  W. 
833.  7  L.  R.  A.  (N.  S.)  367;  Foley  v.  Cudahy 
Packing  Co.,  119  Iowa,  246,  93  N.  W.  284; 
Iroquois  Furnace  Co.  v.  McCrea,  191  III.  340, 
61  N.  E.  79;  O'Hare  v.  Railroad  Company, 
139  111.  131,  28  N.  E.  923. 

2.  At  the  close  of  plalntifTs  case,  defend- 
ant offered  a  demurrer  to  the  evidence.  The 
refusal  of  the  court  to  grant  this  request  is 
assigned  as  error.  Defendant's  counsel  con- 
tends the  request  should  have  been  granted 
for  the  following  reasons:  (a)  Because  no 
negligence  was  shown  on  the  part  of  defend- 
ant, (b)  Because  plaintiff's  own  evidence 
shows  that  he  assxuied  the  risk,  if  any,  con- 
nected with  the  operation  of  the  machine, 
(c)  Because  plaintiff's  evidence  shows  he  was 
guilty  of  contributory  negligence.  The  evi- 
dence shows  the  machine  could  be  stopped 
in  two  seconds  by  the  operator  removing  his 
foot  from  the  treadle,  if  this  should  be  done 
when  the  lower  half  of  the  moldcr  descends 
and  is  pushed  out  clear  of  the  upper  half, 
and  the  molded  sole  Is  then  removed  and  an- 
other sole  put  in  its  place  to  be  molded,  and 


the  machine  then  started,  the  operation,  it 
seems  to  us,  would  be  very  simple  and  would 
be  void  of  any  dauger  to  the  operator.  On 
the  other  hand,  if  the  machine  should  be  kept 
going  rapidly  and  the  operator  should  under- 
take, while  the  machine  Is  In  motion,  to  re- 
move and  replace  soles  in  the  under  half  of 
the  molders,  it  seems  to  us  be  would  be  more 
than  likely  to  get  the  fingers  of  one  or  both 
hands  caught  and  crushed  between  the  upper 
and  lower  halves  of  the  molders.  Plaintiff's 
evidence  shows  that  when  the  foreman  or- 
dered him  to  "hurry  up"  he  kept  the  machine 
going  rapidly  all  the  time  to  expedite  the 
work,  and  that  Leonard  stood  near  him  for 
a  moment  and  saw  him  operating  the  ma- 
chine in  this  manner  but  said  nothing;  that 
he  (plaintiff)  was  scared,  and  operated  the 
machine  rapidly  to  avoid  being  discharged, 
which  he  anticipated  would  be  done  if  he  did 
not  succeed  in  turning  off  the  work  more 
rapidly  than  he  had  been  doing;  that  he  did 
not  think  of  being  hurt,  and  no  one  had  point- 
ed out,  or  suggested,  to  him  that  It  would  be 
dangerous  for  him  to  operate  the  machine 
in  the  manner  he  was  operating  it  at  the 
time.  We  think  this  evidence  tended  to  prove 
Leonard,  the  foreman,  was  guilty  of  negli- 
gence in  not  only  permitting  plaintiff  to  oper- 
ate the  machine  In  a  dangerous  manner,  but 
also  In  exciting  him  to  run  It  faster  than 
could  be  done  in  safety.  The  contentions 
that  plaintiff  assumed  the  risk  and  was  guil- 
ty of  contributory  negligence  may  be  dis- 
cussed together.  PlalntiflTs  proof  is  to  the 
effect  that  he  was  not  instructed  how  to  op- 
erate the  machine  further  than  seeing  Ma- 
rohn  operate  it  for  a  few  minutes,  and  who 
told  him  to  start  the  machine  by  putting  his 
foot  on  the  treadle  and  to  stop  It  by  removing 
his  foot  from  the  treadle;  that  he  bad  never 
operated  a  machine  of  any  kind  before.  Gen- 
erally, an  employe  assumes  such  risks  as  are 
open  and  obvious,  or  which  be  would  have 
observed  had  he  used  ordinary  caution ;  but 
children  are  not  expected  to  observe  closely 
the  construction  of  machines  at  which  they 
are  put  to  work,  or  to  appreciate  the  ordinary 
risks  Incident  to  their  operation,  and  for 
this  reason  are  not  held  to  assume  the  ordi- 
nary risks  of  their  operation,  or  such  risks 
as  they  do  not  perceive  and  apprehend,  and 
of  which  they  are  not  Informed  and  warned 
against.  Vanesler  v.  Box  Co.,  108  Mo.  App., 
loc.  cit  628,  629,  84  S.  W.  201,  and  cases  cited. 
As  a  youth  grows  in  years  and  experience,  he 
becomes  more  and  more  amenable  to  the 
rules  of  law  in  respect  to  the  assumption  of 
risk  and  contributory  negligence  applicable 
to  adults,  but  there  is  no  period  of  minority 
at  which  a  court  can  say,  as  a  matter  of  law, 
he.  In  this  respect,  stands  on  the  same  plane 
as  an  adult  His  capacity,  not  his  age,  is  the 
criterion  by  which  his  responsibility  and  con- 
duct should  be  measured;  and  whether  or 
not  a  youth  assumes  the  ordinary  risks  In- 
cident to  his  employment,  or  was  guilty  of 
negligence  which  contributed  to  his  injury. 
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where  no  Inntructions  are  given  or  the  dan- 
gers of  his  employment  pointed  out  to  him  by 
hlB  employer,  Is  almost  always  a  question  for 
the  Jury,  and  Is  always  so  where  different  In- 
ferences are  fairly  deduclble  from  the  evi- 
dence. Anderson  v.  Union  Terminal  Ry.  (3o., 
161  Mo.  411,  61  S.  W.  874;  Helnzle  v.  Rail- 
way, 182  Mo^  528,  81  S.  W.  848;  Anderson  v. 
Railroad  Co.,  81  Mo.  App.  116;  Fry  v.  Trans- 
It  Co.,  Ill  Mo.  App.,  loc.  clt  333,  85  S.  W. 
960;  EJdwards  ▼.  Railroad,  112  Mo.  App.,  loc. 
clt  659,  87  S.  W.  587;  Butler  ▼.  Railway,  117 
Mo.  App.  360,  93  S.  W.  877.  On  plaintlfTs 
evidence,  we  do  not  think  It  can  be  said,  as  a 
matter  of  law,  that  he  comprehended  the  dan- 
ger In  operating  the  machine  in  the  manner 
he  was  operating  It  at  the  time  he  was  in- 
jured, and  in  view  of  his  evidence,  that  he 
had  been  excited  by  the  language  of  the  fore- 
man to  run  the  machine  fast  and  continuous- 
ly, we  think  'the  questions  as  to  whether  or 
no  he  assumed  the  risk,  and  whether  or  no 
he  was  guilty  of  contributory  negligence, 
were  questions  for  the  Jury,  and  therefore 
that  the  demurrer  to  the  evidence  was  prop- 
erly overruled. 

3.  One  of  the  allegations  of  the  petition  Is 
that  the  machine  was  dangerous,  and  espe- 
cially dangerous  to  be  .operated  by  one  of 
plaintiff's  age  and  inexperience.  After  Leon- 
ard, the  foreman  (Introduced  by  defendant 
as  a  witness),  had  testified  that  he  was  fa- 
miliar with  the  machine  and  had  worked  In 
shoe  factories  for  16  years,  the  following  oc- 
curred: "Q.  I  win  ask  you  If  that  machine 
Is  a  modem,  well  equipped,  safe  machine? 
(Counsel  for  plaintiff  objects  to  the  ques- 
tion.) Mr.  Gentry:  I  propose  to  show  by 
this  witness  that  this  machine  Is  the  safest 
machine  of  this  kind  that  is  known  or  used 
In  the  market.  The  Court:  I  do  not  think 
that  is  relevant  in  this  case.  (Objection 
sustained.  To  which  ruling  of  the  court 
counsel  for  defendant  then  and  there  duly 
excepted  at  the  time.)  Witness  says  ma- 
chines of  this  make  and  type  are  in  common 
use  in  shoe  factories  and  In  the  trade  In 
general.  Q.  And  I  will  ask  you  whether  or 
not  they  are  commonly  used  by  boys  of  plain- 
tlfTs age,  size,  and  capacity?  (Counsel  for 
plaintiff  objects  to  the  question.)  Mr.  Gen- 
try: We  offer  to  show  they  are.  (Objection 
sustained.  To  which  ruling  of  the  court 
counsel  for  defendant  then  and  there  duly 
excepted  at  the  time.")  In  Bohn  v.  Railway, 
106  Mo.,  at  pages  4:«,  434,  17  S.  W.  580,  581, 
Black,  J.,  said:  "It  Is  not  the  duty  of  the 
master  to  furnish  any  particular  kind  of  tools, 
Implements,  or  appliances.  His  duty  In  this 
respect  Is  to  use  ordinary  care  and  diligence 
in  selecting  and  furnishing  safe  and  suitable 
tools  and  Implements.  No  inference  of  negli- 
gence can  arise  from  evidence  which  shows 
that  the  IiA'pIement  was  such  as  is  ordinarily 
used  for  like  purposes  by  persons  engaged  in 
the  same  kind  of  business."  Quoted  and  ap- 
proved In  MInnler  v.  Railway,  167  Mo.,  loc. 
clt.  113,  06  S.  W.  1072.    See,  also,  Mason  v. 


Mining  Co.,  82  Mo.  App.,  loc.  clt.  370,  and 
cases  cited;  and  Kane  v.  The  Falk  Co.,  93 
Mo.  App.,  loc.  clt.  209.  The  evidence  that  the 
machine  was  in  common  use  was  admissible 
for  the  purpose  of  rebutting  any  inference 
the  Jury  might  draw  that  defendant  was  neg- 
ligent in  placing  plaintiff  to  work  on  a  dan- 
gerous machine  without  Instructions,  or  warn- 
ing of  its  dangers.  It  seems  from  the  ab- 
stracts that  defendant  succeeded  In  getting 
this  evidence  before  the  Jury;  its  offer  was 
to  go  yet  further  and  show  that  boys  of  plain- 
tlfTs size,  age,  and  capacity  commonly  oper- 
ated such  machines.  To  admit  this  character 
of  evidence  and  apply  to  boys  the  presump- 
tion arising  from  common  use  of  a  machine 
would,  in  effect,  put  boys  in  a  class  with  the 
machines  upon  which  they  are  commonly  put 
to  work  by  their  employers,  and  to  measure 
a  particular  boy's  capacity  by  a  eustoui 
adopted  by  employers  of  boys  generally.  The 
law  has  not  set  up  any  such  standard  by 
which  a  court  or  Jury  may  measure  the  ca- 
podty  of  a  boy  to  appreciate  and  avoid  the 
danger  ot-a  machine  upon  which  he  has  been 
put  to  work  by  his  employer. 

4.  EJrror  is  assigned  In  the  giving  of  the 
following  Instruction  for  plaintiff:    "1.  If  the 
Jury  find  and  believe  from  the  evidence  that 
the  defendant  owned  and  operated  the  fac- 
tory referred  to  in  the  evidence;    and  If  the 
Jury  further  find  and  believe  from  the  evi- 
dence that  in  said  factory  was  a  machine 
known  as  a  'sole  molder' ;  and  If  the  Jury  fur- 
ther find  and  believe  from  the  evidence  that 
on  or  about  June  13,  1905,  the  plaintiff  was 
In  the  employ  of  the  defendant  as  an  oper- 
ator of  said  sole  molder;    and  If  the  Jury 
further  find  and  believe  from  the  evidence 
that  on  or  about  said  date  the  defendant  by 
Its  agent  and  servant  acting  within  the  scope 
of  his  employment  negligently   commanded 
the  plaintiff  to  'hurry  up,  and  get  a  move'  on 
himself,  and  that  the  plaintiff  In  obedience 
to  said  command,  and  In  the  presence  of  said 
agent  thereupon  started  to  operate  said  ma- 
chine in  a  rapid  manner,  and  that  it  was 
dangerous  to  plaintiff  for  him  to  operate  said 
machine  In  such  manner,  and  that  the  de- 
fendant by  said  agent,  or  any  other  agent, 
negligently  failed  to  Instruct  and  caution  said 
plaintiff,  so  that  plaintiff  would  comprehend 
the  danger  connected  with  the  operation  of 
said  machine,  and  that  directly  on  account 
of  the  aforesaid  command,  and  directly  on  ac- 
count of  the  aforesaid  failure  to  Instruct  and 
caution  plaintiff  as  to  the  dangers  aforesaid, 
plaintlfTs  right  hand  was  caught  in  said  sole 
molder,  and  two  fingers  so  crushed  that  It 
was  necessary  to  amputate  them,  and  plain- 
tiff thereby  sustained  the  injuries  mentioned 
in  the  evidence ;   and  if  the  Jury  further  find 
and  believe  from  the  evidence  that  the  plain- 
tiff at  the  time  of  said  Injuries  was  a  minor 
fifteen  years  and  ten  months  old,  and  tbat 
he  was  inexperienced  In  the  operation  of  said 
machine,  and  that  plaintiff  did  not  know  ot 
and  comiireheud  the  dangers  connected  witli 
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the  operation  of  said  machine  at  the  time 
of  his  Injuries,  and  that  aald  dangers  were 
not  apparent  to  a  -person  of  the  age,  experi- 
ence, and  capacity  of  plaintiff,  and  tliat  the 
defendant  knew  of  plaintiff's  inexperience, 
youth,  and  capacity,  and  knew  that  plaintiff 
did  not  know  and  comprehend  the  dangers 
connected  with  the  operation  of  said  machine, 
or  by  the  exercise  of  ordinary  care  might 
have  had  such  knowledge,  and  thereafter 
might  hare  instructed  and  cautioned  plain- 
titr  regarding  same  and  failed  to  do  so — then 
yon  should  find  for  the  plaintiff,  unless  you 
farther  find  that  plaintiff,  at  the  time  of  his 
Injury,  failed  to  use  such  care  and  prudence 
as  a  boy  of  his  age,  experience,  and  capacity 
should  have  ordinarily  used  under  similar 
conditions  and  circumstances  to  have  avoided 
injury."  It  Is  argued  that  the  Instruction  Is 
erroneous,  first,  In  that  it  permitted  the  Jury 
to  find  defendant  guilty  of  negligence  in  com- 
manding plaintiff  to  "hurry  up,  and  get  a 
more"  on  himself;  second,  that  it  allowed 
plaintiff  to  recover  If  defendant,  by  its  agent 
Leonard,  or  any  other  agent  anywhere  in  its 
factory,  negligently  failed  to  instruct  or  cau- 
tion plaintiff,  so  he  would  comprehend  the 
danger  connected  with  the  operation  of  the 
machine;  third,  that  it  was  error  to  permit 
the  Jury  to  find  from  the  evidence  that  plain- 
tiff, by  reason  of  his  inexperience,  did  not 
know  and  comprehend  the  danger  of  operat- 
ing the  machine  at  the  time  of  his  injury. 
In  Coyne  v.  Railway  Co.,  133  TJ.  S.  370,  10 
Sup.  Ct  382,  33  L.  Ed.  651,  plaintiff  was  a 
laborer  or  construction  hand,  under  a  con- 
struction boss  or  foreman  of  the  defendant. 
He  was  injured  by  the  fall  of  a  steel  rail, 
wliich  be  and  other  laborers  were  trying  to 
load  from  the  ground  upon  a  flat  car,  and 
which  struck  the  side  of  the  car  and  fell  back. 
The  negligence  alleged  was  that  the  foreman 
moved  out  the  construction  train  to  which 
the  flat  car  belonged,  in  the  face  of  an  ap- 
proaching regular  freight  train,  to  avoid 
which  the  laborers  were  hurrying  to  load  the 
rails;  and  that  he  failed  to  give  the  custom- 
ary word  of  command  to  lift  the  rail  in  con- 
cert, but,  with  the  approaching  freight  train 
In  sight,  and  with  oaths  and  imprecations, 
ordered  the  men  to  get  the  rail  on  in  any 
way  they  could,  and  they  lifted  it  without 
••oncert.  "Held,  that  whatever  negligence 
tliere  was,  was  that  of  either  the  plaintiff 
himself  or  of  his  fellow  servants  who  with 
blm  had  bold  of  the  rail."  Coyne,  the  plaintiff, 
was  not  a  minor,  nor  was  there  allegation 
or  proof  that  he  was  so  excited  or  frighten- 
ed by  the  language  of  the  foreman  as  to 
throw  him  off  his  mental  balance;  for  these 
reasons  the  case  is  not  authority  for  holding 
that  a  command  given  to  a  youth  in  such  a 
way  as  to  frighten  him  and  cause  him  to  use 
nndue  haste  In  the  performance  of  his  work 
is  not  negligence. 

The  flrst  objection  to  the  Instruction  is  not 
well  taken,  for  the  reason  It  would  class 
plaintiff,  a  youth,  with  an  adult,  and  hold 


him  to  the  exercise  of  the  same  degree  of 
prudence  and  caution.  In.  support  of  tfle  sec- 
ond objection,  It  is  argued  that  the  Jury 
might  flnd  that  If  anylwdy  in  the  whole  fac- 
tory who  was  the  agent  of  defendant  for  any 
purpose  failed  to  instruct  or  warn  plaintiff 
he  might  recover.  The  instruction  as  It  reads 
is  open  to  this  criticism.  But  in  the  light  of 
the  testimony  of  plaintiff,  of  Leonard,  the 
foreman,  and  of  Marohn,  that  Leonard  direct- 
ed plaintiff  to  Marohn,  who  was  operating 
the  machine  at  the  time,  for  Instructions,  and 
that  Marolm  run  the  machine  a  few  minutes 
to  show  plaintiff  how  It  was  operated,  it  is 
not  at  all  probable,  and  hardly  possible,  that 
the  Jury  construed  the  Instruction  as  defend- 
ant contends  they  might  have  done.  As  rea- 
sonable men  (and  the  Jurymen  are  presumed 
to  be  such)  they  would  construe  the  Instruc- 
tion to  mean  that  negligence  might  be  predi- 
cated on  the  failure  of  Leonard  or  Marohn, 
or  both,  to  Instruct  plaintiff  how  to  operate 
the  machine  with  safety,  not  on  the  nonac- 
tion of  some  other  agent  of  defendant  with 
whom  plaintiff  had  no  communication  what- 
ever. In  support  of  the  third  objection  to 
the  instruction,  defendant  insists  that  plain- 
tiff's own  evidence  shows  he  comprehended 
and  appreciated  the  very  action  of  the  ma- 
chine which  caused  his  Injury.  Plaintiff,  on 
cross-examination,  testified  he  knew  if  his 
flngers  were  caught  between  the  upper  and 
lower  halves  of  the  molder  when  they  came 
together  they  would  be  crushed.  Of  course 
he  knew  this ;  the  simplest  child  would  know 
as  much  If  It  observed  the  operation  of  the 
machine,  but  it  might  not,  and  probably 
would  not,  make  the  observation.  PlaintlfTs 
evidence  tends  to  prove  that  though  he  knew 
his  fingers  would  be  mashed  If  caught  between 
the  two  halves  of  the  molder  when  they  came 
together,  yet  he  swore  he  never  thought  of 
getting  hurt.  His  evidence  shows  that  the 
idea  that  he  might  be  hurt  never  entered  his 
mind  until  be  was  hurt;  while  his  evidence 
shows  he  knew  he  might  be  hurt  in  the  man- 
ner he  was  hurt,  yet  he  never  thought  of  or 
appreciated  the  danger  of  getting  hurt  in  that 
manner.  It  is  because  of  this  very  thought- 
lessness and  on  account  of  the  inexperience 
of  minors  that  the  law  does  not  hold  them 
to  the  exercise  of  the  same  degree  of  care  as 
it  requires  of  adults. 

5.  The  court  refused  the  following  instruc- 
tions asked  by  defendant:  "(a)  The  court  In- 
structs the  Jury  that  if  you  believe  and  flnd 
from  the  evidence  In  this  ease  that  the  ma- 
chine by  which  the  plaintiff  was  Injured,' 
while  in  the  employ  of  the  defendant,  was  In 
perfect  working  order  at  the  time  of  plaln- 
tifTs  injury,  and  was  such  a  machine  as  was 
customarily  used  by  reasonably  prudent  per- 
sons In  the  business  In  which  defendant  was 
engaged,  for  the  work  which  said  machine 
was  required  to  do ;  and  If  the  Jury  further 
flnd  from  the  evidence  that  the  plaintiff  was 
a  boy  fifteen  years  of  age,  of  average  Intelli- 
gence, and  having  sufficient  capacity  to  under- 
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stand  tbe  danger  »f  baring  his  fingers  or  hand 
injured  If  the  same  were  permitted  to  tte 
caught  l>etween  the  upper  and  lower  portions 
o{  the  machine  used  to  mold  soles:  and  If 
the  jury  further  find  from  the  evidence  that 
the  plaintiff  voluntariiy  t)egan  to  woric  at 
said  machine  and  continued  to  work  there 
with  a  full  linowledge  and  understanding  of 
whatever  danger  there  was  connected  with 
the  operation  of  said  machine — then  the  plain- 
tiff assumed  the  risk  of  injury  which  might 
result  to  him  from  the  operation  of  said  ma- 
chine, and  Is  not  entitled  to  recover  in  this 
case,  and  your  verdict  must  be  for  the  de- 
fendant, (b)  The  court  Instructs  the  Jury  that 
the  plaintiff  charges  in  bis  third  amended  pe- 
tition In  this  case  that  the  defendant  negli- 
gently exposed  him  to  the  dangers  connected 
with  the  operation  of  the  machine  in  question 
without  Instructions  or  cauticm  which  would 
enable  him  to  comprehend  and  appreciate 
said  dangers.  Tou  are  therefore  instructed 
that  if  you  believe  and  find  from  the  evidence 
In  this  case  that  at  the  time  of  and  prior  to 
plaintiff's  injury  he  knew  that  if  his  baud 
was  caught  l>etween  the  upper  and  lower  soles 
of  said  machine  it  would  be  injured,  then  tbe 
defendant  is  not  liable  to  him  in  damages  for 
failure  to  instruct  or  caution  him  concerning 
the  danger  of  injury." 

If  plaintiff  had  been  an  adult,  and  the  dan- 
ger to  which  he  was  exposed  In  tbe  operation 
of  tb^  machine  had  been  obvious,  defendant's 
failure  to  call  his  attrition  to  such  danger, 
or  to  Instruct  him,  would  not  constitute  neg- 
ligence, for  the  reason  the  law  presumes  he 
saw  and  appreciated  the  danger  to  which  he 
was  exposed.  Nugent  v.  Milling  Co.,  131  Mo. 
241,  33  S.  W.  428;  Herbert  v.  Mound  City 
Boot  &  Shoe  Ck>.,  90  Mo.  App.  305.  But  as 
we  have  seen,  the  law  Is  different  where  the 
plaintiff  is  a  minor.  The  mere  fact  that  the 
danger  to  which  he  is  exposed  is  open  and  ol>- 
vlous  to  a  man  of  ordinary  prudence  does 
not  relieve  tbe  employer  from  tbe  duty  of  in- 
structing a  minor  In  respect  to  such  obvious 
danger;  nor  did  the  fact  that  plaintiff  knew 
bis  fingers  would  be  crushed  If  caught  be- 
tween the  upper  and  lower  molders  of  the  ma- 
chine while  they  were  being  pressed  together 
relieve  defendant  from  Instructing  plaintiff 
how  to  avoid  this  danger,  nor  of  the  duty  to 
warn  him  against  it  The  instruction  is  also 
faulty  in  that  it  Ignores  altogether  the  allega- 
tions and  proof  tliat  the  Injury  was  caused  by 
tbe  negligence  of  defendant's  foreman  in  ex- 
citing and  stimulating  plaintiff  to  run  the 
machine  at  a  rapid  and  dangerous  speed. 

7.  Tbe  foregoing  discussion  applies  to  re- 
fused instruction  "b."  This  instruction  Ig- 
nores tbe  minority  of  plaintiff,  and  would  re- 
quire of  him  tbe  exercise  of  the  same  degree 
of  caution  as  tbe  law  exacts  of  an  adult 

8.  It  is  finally  contended  that  the  verdict 
Is  excessive.  Plaintiff  lost  tbe  index  and  mid- 
dle fingers  of  bis  right  hand.  Not  only  is  the> 
hand  maimed  and  deformed  and  its  beneficial 
use  depreciated  for  life  at  least  half,  but  the 


stumps  of  tbe  amputated  fingers  are  shown 
b.v  the  evidence  to  be  tender  and  painful  at 
times.  Plaintiff  suffered  great  pain  and  men- 
tal anguish.  He  lost  considerable  time.  He 
Is  entitled  to  compensation  for  his  loss,  pres- 
ent and  future,  and  for  bodily  pain  and  men- 
tal anguish  caused  by  the  injury.  Such  a  loss 
Is  not  susceptible  of  mathematical  calculation. 
It  can  only  be  estimated  on  proof  of  tbe  na- 
ture, extent,  and  permanency  of  tbe  injury, 
based  on  plalntifiTs  expectancy  of  life.  Its  es- 
timation was  therefore  within  the  peculiar 
province  of  the  jury,  and  their  verdict  should 
not  be  Interfered  with  unless  tbe  damages  are 
so  manifestly  excessive  as  to  sliow  they  were 
Influenced  by  passion  or  prejudice.  No  such 
showing  is  made  by  any  evidence  in  the  case, 
nor  do  we  think  it  is  indicated  by  the  amount 
of  the  verdict. 

No  reversible  error  appearing,  the  Judgment 
Is  affirmed.    AH  concur. 


STATE  V.  DEES. 

(St.  Louis  Coart  of  Appeals.    Missouri.    March 
8,190a) 

1.  Weapons— Cabbtinq  Concxausd  Weapons 
—Statutes— TnBBATS. 

A  threat  within  Rev.  St.  1899,  |  1863  (Ann. 
St.  1906,  p.  1285),  providinf;  that  accused,  charg- 
ed with  carryiDK  a  concealed  weapon,  may  show 
that  he  has  l>een  threatened  with  great  bodil.v 
harm,  or  had  Kood  reason  to  carry  the  weapon 
in  necesfiary  defense,  etc.,  is  a  menace  or  decla- 
ration of  purpose  or  intention  to  do  great  bodily 
barm  to  the  person  of  another,  or  to  injure  or 
destroy  his  property,  or  to  unlawfully  invade  hi* 
home. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,   Weapons,  {f  10,  17. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  8,  pp.  6964,  7815.1 

2.  Same. 

One  charged  with  carryini;  a  concealed 
weapon  showed  that  several  months  prior  to 
tbe  date  of  the  offense  tbe  prosecuting  witness- 
es assaulted  him  by  tbrowinj;  rocks  at  him,  that 
subsequently  they  assaulted  him,  and  at  one 
time  shot  at  him,  or  caused  him  to  believe  that 
he  was  shot  at.  Held,  that  accused  had  the 
right  as  a  matter  of  law  to  carry  a  weapon 
under  Rev.  St.  1899.  {  1863  (Ann.  St  1906.  p. 
1285),  providing  that  one  charged  with  carrying 
a  concealed  weapon  may  show  that  be  has  been 
threatened  with  great  bodily  harm,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Weapons,  U  10,  17.] 

Appeal  from  Circuit  Court,  Wayne  County; 
Jos.  J.  Williams,  Judge. 

Dan  Dees  was  convicted  of  carrying  a  con- 
cealed weapon,  and  he  appeals.  Reversed, 
and  accused  discharged. 

Munger  it  Hay,  for  appellant  Almon  Ing, 
for  tbe  State, 

BLAND,  P.  J.  Defendant  was  tried  and 
convicted  on  an  Indictment  preferred  against 
him  by  the  grand  jury  of  Wayne  county  of 
the  offmse  of  unlawfully  carrying  a  deadly 
weapon  concealed  on  or  about  ills  person.  De- 
fendant admitted  be  carried  a  weapon  con- 
cealed upon  his  i>er8on,  and  as  a  defense  Intro- 
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duced  evidence  tending  to  show  that  be  had 
been  threatened  with  great  bodily  harm  by 
the  prosecuting  witnesses,  and  carried  the 
weapon  in  the  necessary  defense  of  bis  person. 
His  contention  for  a  reversal  of  the  judgment 
is  that  tbe  evidence  was  so  clear  and  convinc- 
ing tbat  be  had  been  threatened  with  great 
bodily  barm  by  tbe  prosecuting  witnesses  that 
the  trial  court  erred  in  refusing  to  direct  a 
verdict  of  acquittal,  as  it  was  moved  to  do  at 
the  close  of  all  tbe  evidence. 

The  Indictment  charges  tbat  the  offense 
was  committed  on  November  8,  1904.  Defend- 
ant admitted  tbat  be  carried  a  pistol  conceal- 
ed on  bis  person  on  that  date.  The  evidence 
shows  tbat  In  tbe  montb  of  March,  1904,  Hill 
and  Coffer,  the  prosecuting  witnesses,  were 
engaged  In  moving  a  lane  fence  and  putting  it 
over  on  defendant's  land,  near  bis  house.  De- 
fendant objected  to  the  moving  of  tbe  fence, 
and  ordered  Hill  and  Coffer  off  his  land.  HIU 
became  angry  and  threw  rocks  at  defendant, 
bitting  blm  several  times,  and  ran  bim  to  his 
house.  Defendant  testified  tbat  on  a  subse- 
quent occasion  he  led  his  horses  to  a  creek  for 
water.  Hill  was  tbere  filling  a  barrel  with 
water,  and,  without  the  exchange  of  a  wcnrd, 
threw  rocks  and  clubs  at  defendant  and  ran 
him  from  the  cre^.  Hill  did  not  contradict 
this  evidence.  On  another  occasion  Coffer 
was  repairing  a  line  fence  between  bis  em- 
ployer's land  and  tbe  land  of  defendant.  De- 
fendant went  to  where  Coffer  was  at  work, 
and  an  altercation  ensued,  during  which  Cof- 
fer drew  a  knife  on  defendant.  Coffer  testi- 
fied that  oa  this  occasion  defendant  first  drew 
a  weapon  on  bim.  Defendant  testified  be  did 
not  draw  a  weapon,  but  when  Coffer  drew  his 
knife  be  (defendant)  put  his  band  to  his  pock- 
et, and  warned  Coffer  to  stand  back.  Coffer 
then  went  to  the  house  and  returned  with  a 
gun.  Defendant,  however,  bad  gone  on  his 
way  before  Coffer  returned.  Defendant,  Hill 
and  Coffer  were  all  at  Wllllamsville  on  No- 
vember 8,  1904,  attending  tbe  election  and 
saw  each  other  tbere.  They  traveled  tbe 
same  road  In  returning  to  their  homes.  Hill 
and  Cpffer  left  Wllllamsville  before  defendant, 
and  stopped  where  tbe  roads  forked.  They 
were  standing  in  tbe  road  when  defendant 
and  bis  cousin  rode  up,  and  Hill  applied  an 
opprobrious  epithet  to  defendant.  Defendant 
replied:  "Tbat  is  all  right,  Mr.  Hill.  Tbere 
are  two  of  yon" — and  kept  on  his  way.  HIU 
th«i  threw  rodis  at  defendant,  and  Coffer 
fired  his  pistol  in  bis  direction.  Defendant 
fired  back.  This  incident  is  not  denied  by 
Coffer  or  Hill;  <mly  Coffer  testified  be  fired 
bis  pistol  In  the  air,  and  Hill  testified  that  de- 
fendant raised  tbe  trouble  by  putting  his  hand 
to  bis  pocket  wtiere  he  was  carrying  bis  pistol. 
In  the  summer  of  1904  Hill's  cattle  got  into 
the  wheat  field  of  Tobe  Dees,  a  second  or  third 
cousin  of  defendant  While  Tobe  was  driv- 
ing the  cattle  out  of  tbe  field.  Hill  came  up 
and  afterwards  said  to  Tobe :  "Young  man,  I 
will  put  a  bullet  through  you  like  I  am  going 
to  do  Dan  Dees,  if  you  don't  quit  bothering 
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me."  This  threat  was  communicated  to  de- 
fendant. Other  threats  made  by  Hill  were 
given  in  evidence.  Defendant  consulted  the 
prosecuting  attorney  of  the  county  In  respect 
to  his  right  to  carry  a  revolver,  and  related 
the  trouble  he  had  had  with  Hill  and  Coffer. 
The  prosecuting  attorney  read  tbe  statute 
granting  tbe  right  to  carry  a  gun  to  defendant, 
and  explained  It  to  bim.  Both  Hill  and  Cof- 
fer testified  they  had  not  threatened  defend- 
ant with  great  bodily  harm,  and  HIU  said  If 
be  had  made  a  threat  be  would  ''have  carried 
It  out."  Both  Htll  and  Coffer  testified  tbat 
defendant  raised  all  the  difficulties  that  had 
occurred  between  them.  Their  Idea  of  bring- 
ing on  a  difficulty  seems  to  be  that  defendant 
brought  one  on  If  he  protested  ajiaiust  Hill 
and  Coffer  trespassing  on  bis  land,  or  if  be 
dared  to  water  bis  horses  at  a  running  stream 
where  HIU  happened  to  be,  or  to  pass  Hill 
and  Coffer  on  the  public  road.  The  evidence 
is  uncontradicted  tbat  Hill,  without  provoca> 
tion,  assaulted  and  beat  defendant  with  rocks, 
and  that  Coffer  shot  at  him,  or  bad  given  blm 
good  reason  to  believe  he  shot  at  him,  with- 
out any  excuse  or  provocation  whatever. 
Tliat  Hill  and  Coffer  stopped  In  tbe  road  on 
November  8,  1904,  for  the  express  purpose  of 
assaulting  defendant,  and  did  assault  him 
with  rodcs  and  shot  at  bim,  bardly  admits  of 
doubt.  A  threat,  within  the  meaning  of  the 
statute  (section  1863,  Rev.  St  1899  [Ann.  St 
1906,  p.  1285]),  Is  a  menace  or  declaration  of 
one's  purpose  or  Intention  to  do  great  bodily 
barm  to  tlae  person  of  another,  or  to  injure  or 
destroy  his  property,  or  to  unlawfully  invade 
bis  home.  Tbe  undisputed  evidence  is  that 
Hill  on  more  occasions  than  one  endangered 
the  life  of  defendant  by  throwing  rocks  and 
clubs  at  him,  and  tbat  Coffer  on  one  occasion 
shot  at  blm,  or  at  least  caused  defendant  to 
believe  be  st>ot  at  him.  On  this  evidence,  to 
deny  defendant  the  right  to  carry  a  weapon 
would  be  to  deny  him  the  right  of  self-defense, 
and  the  right  expressly  given  by  tbe  statute 
(section  18C3,  supra  [Ann.  St  1906,  p.  1285]). 
We  think  the  defendant's  Instruction  direct- 
ing tbe  Jury  to  find  tiim  not  guilty  should 
have  been  given.  We,  therefore,  reverse  the 
judgment  and  discharge  tbe  defendant    AM 


MULLOT  V.  CLARK  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Marck 
31,  1908.) 

APPEAIr— RECOBD — BiLI.    OP    EjXCEPTIONS. 

A  bill  of  exceptions  only  becomes  of  record 
by  a  record  entry  of  its  filinf;,  and  an  indorse- 
ment of  its  filing  on  tbe  back  of  the  bill  by  the 
clerk  of  the  court  is  not  an  entry  of  record,  but 
a  mere  memorandum,  which  cannot  perform  the 
office  of  a  record  entry. 

[E3d.  Note. — For  cases  In  point,  see  Cent  DIk. 
vol.  3,  Appeal  and  Error,  |i  2319-2321.  240*2- 
2405.] 

Appeal  from  Circuit  Court  Barry  County; 
Hon.  F.  C.  Johnston,  Judge. 
Action    by    Kate    Mulioy    against    A.    B. 
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Clark,  In  whlcb  W.  J.  Fleming  filed  an  Inter- 
plea.  From  an  order  dismissing  the  Inter- 
plea,  tbe  Interpleader  appeals.    Dismissed. 

D.  H.  Kemp,  for  appellant  T.  D.  Steele, 
for  respondent. 

BLAND,  P.  J.  On  January  8,  1906,  plain- 
tiff commenced  her  suit  by  attachment 
against  A.  B.  Clark  In  the  Barry  circuit 
court.  By  virtue  of  a  vrrlt  of  attachment  Is- 
sued In  said  cause  the  sheriff  attached  a  bay 
mare,  one  buggy,  and  other  personal  prop- 
erty as  the  proi)erty  of  defendant.  At  the 
return  term  of  the  writ,  to  wit,  February 
term,  1906,  and  on  the  12th  day  of  said 
month,  by*leave  of  court,  W.  J.  Fleming  filed 
his  Interplea  in  said  cause,  claiming  to  l>e  the 
owner  of  the  property  attached.  On  the  fol- 
lowing day  the  attachment  suit  was  contlnu- 
L>d  to  the  next  term  of  the  court  on  platntlfTs 
application.  No  appearance  to  tbe  interplea 
was  made,  and  no  order  or  orders  In  respect 
thereto  were  entered,  at  the  February  term. 

At  the  September  term,  1906.  plaintiff  filed 
the  following  motion  (omitting  caption): 

"Comes  now  plaintiff  In  the  above-entitled 
•ause,  for  the  purp.ose  of  this  motion  only, 
and  moves  the  court  to  make  an  order  dis- 
missing the  Interplea  heretofore  filed  herein 
by  W.  J.  Fleming,  for  the  reason  that  the 
ctatute  of  Missouri  (Rev.  St.  1899,  §  424;  Ann. 
St.  1906,  p.  508)  prescribes  that  court  may  by 
rule  prescribe  the  time  and  manner  of  inter- 
pleading in  attachment  cases  and  take  any 
needful  steps  therein.  That  in  compliance 
with  the  powers  conferred  by  the  said  sec- 
tion this  court  has  made,  printed,  and  adopt- 
ed rule  6  as  a  standing  rule  of  this  court, 
whlcb  among  other  things  provides:  'Notice 
of  all  Interpleas  shall  be  served  by  the  Inter- 
pleader upon  all  parties  to  the  cause  or  their 
attorney  within  three  days  after  the  filing 
thereof,  unless  longer  time  be  granted  by  the 
court.  The  failure  to  make  such  service  shall 
•ntitle  parties  opposing  the  Interplea  to  an 
.»rder  dismissing  tbe  same.'  Plaintiff  states 
that  no  notice  of  said  interplea  has  been  giv- 
en or  served  on  plaintiff  or  her  attorney. 
Wherefore  plaintiff  prays  for  an  order  of 
ionrt  dismissing  the  said  interplea. 

"T.  D.  Steele,  Attorney  for  Plaintiff. 

"Kate  E.  Mulloy,  plaintiff,  being  duly 
,vworn,  slates  that  she  has  seen  and  read  the 
above  and  foregoing  motion,  and  that  the 
facts  set  forth  are  true.      Kate  E.  Mulloy. 

"Subscribed  and  sworn  to  before  me  this 
first  day  of  September,  1906. 

"T.  D.  Steele,  Notary  Public. 

"My  commission  as  notary  expires  June  16, 
1909." 

The  above  motion  was  beard  on  the  day  of 
Its  filing,  and  considered  and  sustained  by 
the  court,  and  the  Interplea  dismissed.  From 
tbe  order  dismissing  tbe  interplea,  the  Inter- 
pleader appealed  to  this  court  in  the  usual 
way. 

Tbe  evidence  beard  on  the  motion  to  dis- 


miss the  Interplea  is  preserved  In  what  pur- 
ports to  be  a  bill  of  exceptions.  The  record 
shows  that  a  bill  of  exceptions  was  duly  al- 
lowed and  signed  by  the  Judge  of  the  court, 
and  ordered  made  a  part  of  the  record,  and 
that  It  was  indorsed  on  the  back:  "J.  C. 
Baker,  Circuit  Clerk."  But  there  is  no  rec- 
ord entry,  or  abstract  of  one,  showing  that 
the  bill  of  exceptions  was  ever  filed.  It  has 
been  repeatedly  ruled  that  a  bill  of  excep- 
tions only  becomes  of  record  by  a  record  en- 
try of  its  filing.  An  Indorsement  of  its  fil- 
ing on  the  back  of  the  bill  by  tbe  clerk  is 
not  an  entry  of  record,  but  a  mere  memoran- 
dum made  by  the  clerk,  which  cannot  per- 
form the  office  of  a  record  entry.  Hamilton 
Brown  Shoe  Co.  v.  Williams  et  al.,  91  Mo. 
App.  511;  Burdlck  v.  Security  Life  Ass'n,  86 
Mo.  App.  94;  Butler  County  v.  Graddy,  152 
Mo.,  loc.  clt.  443,  54  S.  W.  219;  Western  Stor- 
age &  Warehouse  Co.  v.  Olasner,  150  Mo.  426, 
52  S.  W.  237;  Baumeister  v.  Toomey  (Mo. 
App.)  71  S.  W.  1070. 

It  follows  that  the  appeal  should  be  dis- 
missed.   It  Is  so  ordered.    All  concur. 


STAR  BOTTLING  CO.  v.  CLEVELAND 
FAUCET  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     Dec. 
17,  1907.    Rehearing  Denied  Jan.  7,  1908.) 

1.  Evidence— Teu»howb  Communications— 
Admissibilitt. 

Telephone  communications  stand  upon  tbe 
same  footing  as  conversations  as  to  admissibil- 
ity in  evidence. 

LEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  I  701.1 

2.  Sai.es— Breach  or  Contbact— ESvidemce- 

SUPFICIEKCT. 

Evidence,  in  an  action  for  breach  of  a  con- 
tract to  deliver  carbonic  acid  gaa,  held  sufficient 
to  require  the  submission  of  an  isflue  whether 
defendant  agreed  to  deliver  500  drums  of  gas. 

3.  TbiaI/— Instb-dctions. 

In  an  action  for  breach  of  a  contract  to  de- 
liver carbonic  acid  gas,  an  instruction  that,  if 
the  jury  found  from  the  evidence  that  defendant 
agreed  to  deliver  500  drums  of  gas,  and  after 
delivering  31  drums  under  such  contract  refused 
to  make  further  deliveries,  plaintiff  should  re- 
cover, was  not  erroneous  as  assuming  that  the 
31  drums  were  delivered  under  a  contract  to  de- 
liver 500  drums,  though  subject  to  criticism  for 
failing  to  repeat  after  the  conjunction  "and" 
connecting  the  first  and  second  clauses  of  the 
instructions  "if  the  jury  find  from  the  evidence 
that,"  since  a  previous  instruction  that,  if  the 
deliveries  made  were  not  made  by  defendant  ih 
partial  fulfillment  of  either  an  alleged  100  or 
400  drum  order,  but  were  made  on  individual 
orders,  defendant  should  recover,  would  have 
prevented  the  jury  from  inferring  that  the  court 
instructed  that  the  drums  delivered  were  deliv- 
ered under  a  larger  contract. 

4.  Sales— Action  fob  Bbeach  of  Contbact— 
Burden  of  Pboof, 

In  an  action  for  breach  of  a  contract  to  de- 
liver carbonic  acid  gas,  plaintiff  claiming  the 
contract  was  made  over  a  telephone,  under  de- 
fendant's exclusive  control,  the  burden  was  on 
defendant  to  show  that  plaintiff's  order  was  ac- 
cepted by  an  unauthorized  person,  or  that  it  was 
not  accepted  at  all. 
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o.  TBIAL  —  InSTBUCTIOKS  —  nnSITFPOBTBD     BT 

Evidence— REFUSAi.—PBOPBiinT. 

Where  defendant,  in  an  action  for  breach 
of  •  contract,  denied  that  plaintiff's  order  was 
accepted  at  all,  an  instraction  that,  if  the  per- 
■on  who  accepted  the  order  was  not  authorized 
to  do  so  by  defendant,  etc.,  plaintiff  could  not 
recover,  was  properly  refused. 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  the  Star  Bottling  Company 
against  the  Cleveland  Faucet  Company. 
From  a  judgment  of  the  circuit  court  for 
plaintiff  on  appeal  from  Justice  court,  de- 
fendant appeals.    Affirmed. 

F.  A.  Wind,  for  appellant.  Lee  W.  Grant 
and  P.  B.   Kennedy,  for  respondent 

BLAND,  P.  J.  The  action  was  commenced 
before  a  Justice  of  the  peace  in  the  city  of 
St.  Louis,  and  In  due  course  was  appealed 
to  the  circuit  court,  where  on  a  trial  de  novo 
plaintiff  recovered  Judgment,  from  which  de- 
fendant duly  appealed  to  this  court. 

Plaintiff  and  defendant  are  corporations. 
Plaintiff  Is  in  the  bottling  business.  Defend- 
ant's business  is  the  manufacture  and  sale 
of  liquid  carbonic  acid  gas.  The  complaint 
states,  in  substance,  that  on  November  19, 
1904,  plaintiff  purchased  from  defendant  500 
50-pound  drums  of  liquid  carbonic  add  gas 
at  one  centfper  pound,  to  be  delivered  at  once 
by  plaintiff  at  defendant's  warehouse  sit- 
uated at  the  comer  of  Seventh  street  and 
CaBS  avenue  in  the  city  of  St  I^uis;  that 
defendant  delivered  31  of  said  drums,  but 
failed  and  refused  to  deliver  the  remainder, 
by  reason  whereof  plaintiff  was  damaged  in 
the  sum  of  $469. 

Albert  Olsen,  plaintiff's  bookkeeper  at  the 
time,  testified  that  between  9  and  10  o'clock 
a.  m.  of  November  19,  1904,  he  was  called  up 
by  telephone,  and  a  female  voice  informed 
him  the  price  of  gas  was  one  cent  per  pound, 
and  that  they  were  the  Cleveland  Faucet 
Company;  that  being  so  instructed  by  plain- 
tifTs  manager,  he  replied  that  plaintiff  would 
take  100  50-pound  drums,  said,  "Put  us  down 
for  100  drums,"  and  the  response  was,  "All 
right";  that  in  the  afternoon  of  the  same 
day,  by  direction  of  plaintiff's  manager,  he 
<-aIled  defendant  up  over  the  telephone,  and 
was  answered  by  the  same  female  voice  that 
had  called  him  In  the  forenoon;  that  he  ask- 
ed for  Mr.  Williams,  the  general  manager 
of  defendant  company,  and  a  male  voice 
then  answered,  and  he  (witness)  asked  if  he 
would  "take  an  order  for  400  50-pound 
drums,"  and  he  said  he  would;  that  he  asked 
bow  soon  the  drums  could  be  delivered,  and 
received  the  reply,  "Right  away";  that  he 
told  blm  to  deliver  the  gas  at  plaintiff's 
warehouse  at  the  comer  of  Seventh  street 
and  Cass  avenue.  The  evidence  of  William 
Freudenau,  secretary  and  manager  of  plain- 
tiff company,  corrolwrates  Olsen's  testimony 
in  respect  to  the  telephone  conversation 
about  the  purchase  of  the  gas.     Thirty-one 


50-pound  drums  were  delivered  from  time  to 
time  by  defendant  to  plaintiff.  Plaintiff 
claims  these  deliveries  were  made  on  the  con- 
tract. Defendant  contends  they  were  made 
on  special  orders  from  plaintiff,  and  not  on 
any  contract  defendant  bad  with  plaintiff. 
Defendant  denied  tliat  it  ever  agreed  to  de- 
liver plaintiff  100,  or  400,  or  500  drums  of 
gas.  In  regard  to  the  telephone  communica- 
tions Miss  Antlonette  Kist  testified:  Tbsit 
In  November,  1904,  she  was  in  the  employ  of 
defendant  company,  and  called  plaintiff  up 
by  telephone  on  the  morning  of  the  19th,  and 
aaked  if  they  needed  any  gas,  quoting  it  at 
one  cent  per  pound.  That  the  person  who 
answered  said:  "Yes;  we  want  IGO  drums." 
That  she  replied:  "We  cannot  let  you  have 
100  drums.  We  can  only  send  you  gas  as 
you  need  it"  That  later  in  the  day  they 
(plaintiff)  called  up  by  telephone  and  wanted 
to  place  an  order  for  100  drums.  That  she 
again  answered:  "We  vannot  fill  an  order 
for  lOO'drums;  will  Just  fill  the  orders  as 
you  need  it"  That  they  said,  "All  right" 
and  hung  up  the  receiver. 

H.  R.  Williams,  manager  of  defendant 
company,  testified  he  had  no  conversation 
over  the  telephone  or  otherwise  with  any  of 
plaintiff's  officers  or  agents  November  19, 
1904;  that  four  or  five  days  later,  and  after 
the  first  delivery  of  gas  to  plaintiff,  he  was 
called  up  over  the  telephone  by  plaintiff  and 
asked  "wtiere  their  gas  i^as";  that  he  asked 
how  much  they  wanted,  and  they  replied, 
"five  hundred  drums";  that  he  said:  "We 
did  not  have  any  agreement  to  deliver  500 
drums.  We  never  agreed  to  give  you  500 
drums.  We  cannot  do  it.  It  is  impossible. 
We  will  give  you  the  gas  Just  as  needed  at 
market  price."  Williams  testified  that  all 
orders  for  the  sale  of  gas  were  referred  to 
him.  He  was  then  asked  the  following  ques- 
tion: "Did  any  one  else  have  power  to  pass 
on  them?  At  that  time  did  any  •ne  else  pass 
on  orders?"  PlaintiiTs  counsel  objected,  and 
the  objection  was  sustained,  to  which  raling 
defendant  saved  an  exception,  but  failed  to 
get  in  the  record  what  the  witness*  answer 
would  have  been  if  he  had  been  permitted 
to  answer. 

The  following  correspondence  was  had  be- 
tween the  parties: 

"St  Louis,  Mo.,  Dec.  16,  1904.  Cleveland 
Faucet  Company — Gentlemen:  You  sold  us 
500  drams  of  gas  at  1^  per  lb.— dO-Ib.  drams 
— to  be  delivered  to  our  warehouse,  north- 
east corner  of  Seventh  and  Cass  avenue, 
you  to  commence  delivery  at  once.  When, 
a  few  days  after  we  were  out  of  gas,  we 
notified  you  to  commence  delivery,  and  you 
sent  us  10  drums  and  stopped.  Then  again 
on  the  7th  of  December  you  sent  us  5  drums. 
Now  running  short,  we  again  have  to  call 
upon  you  to  make  delivery.  If  it  is  your 
desire  to  make  delivery  of  the  gas  as  re- 
quired for  our  use,  we  have  no  objection  to 
giving  you  this  privilege,  but  we  understood 
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that  you  desired  to  make  delivery  of  the 
whole  amount  at  once.  Send  U8  supply  to 
our  factory,  and  let  us  "hear  your  further 
wishes  regarding  this  matter.  Respectfully 
yonrs,  The  Star  Bottling  Ck).,  Wm.  Freude- 
nau,  Gen'l  Manager." 

"St.  Louis,  Mo.,  Dec.  17,  1904.  Star  Bot- 
tling Co. — Gentlemen:  We  are  In  receipt  of 
your  valued  favor  of  the  16th  Inst.,  and  note 
that  you  are  under  the  impression  that  we 
sold  you  500  60-Ib.  drums  carbonic  gas  at  1^ 
per  lb.  In  this  you  are  entirely  mistaken,  as 
the  only  conditions  on  which  we  have  ever 
sold  gas  at  present  prices  are  as  follows: 
We  will  supply  you  at  1^  per  lb.  with  what 
gas  you  need  In  your  own  plant  as  long  as  the 
price  remains  at  that  figure.  If  the  price  con- 
tinues at  14  per  lb.  long  enough  to  enable 
you  to  use  500  drums  In  your  own  plant,  we 
will  supply  you  as  you  need  the  gas.  Un- 
der no  consideration  will'  we  furnish  you 
with  a  large  stock.  Neither  will  we  agree  to 
sell  you  gtas  to  be  resold  to  other  concerns. 
Trusting  we  have  made  our  position  on  this 
matter  clear  to  you,  we  beg  to  remain,  yours 
very  truly,  The  Cleveland  Faucet  Co.,  per  H. 
B.  Williams,  Manager." 

In  re^Kinse  to  telephone  orders  or  requests 
from  plaintier  defendant  delivered  10  drums 
of  gas  November  22d,  6  drums  December  7th, 
6  drums  December  IStb,  and  10  drums  Jan- 
uary 9,  1905,  but  made  no  other  deliveries. 
Prior  to  November  19th  the  market  price  of 
gas  was  three  cents  per  pound.  After  Jan- 
uary 29th  or  30th,  1905,  the  market  price 
was  three  cents  p^  pound,  and  plaintiff  was 
obliged  to  pay  that  price. 

The  court  gave  the  following  instruction 
for  plaintiff:  "The  court  Instructs  the  Jury 
that.  If  the  jury  find  and  believe  from  the 
evidence  that  defendant,  on  or  about  Novem- 
ber 19,  3904,  agreed  to  sell  and  deliver  to 
plaintiff  500  drums  of  carbonic  acid  gas,  con- 
taining 50  pounds  to  the  drum,  at  one  cent 
per  poxmd,  and  after  delivering  31  drums 
under  said  contract  refused  to  make  further 
deliveries  of  gas,  then  the  jury  will  return  a 
verdict  for  the  plaintiff." 

Verdict  and  judgment  for  plaintiff,  from 
which  defendant  appealed. 

Defendant  contends  that  Instruction  No.  1 
given  for  plaintiff  Is  erroneous,  for  the  rea- 
son plaintiff  failed  to  make  out  a  prima  facie 
case;  that  there  Is  no  evidence  of  a  contract 
to  deliver  500  drums  of  gas;  and  for  the 
further  reason  that  the  Instruction  assumes 
the  81  drums  delivered  were  delivered  under 
a  contract  to  deliver  500  drums.  The  tele- 
phone communications  betvreen  plaintiff  and 
defendant  stand  upon  the  same  footing  as  con- 
versations between  the  parties,  and  were  ad- 
missible In  evidence.  Globe  Printing  Co.  v. 
Stahl,  23  Mo.  App.  457;  Guest  v.  Railroad, 
77  Mo.  App.  2.58;  Wolfe  v.  Railroad,  97  Mo. 
473,  11  8.  W.  49,  3  L.  R.  A.  ."Kft.  10  Am.  St 
Rep.  331.  The  evidence  of  Olsen,  plaintiff's 
bookkeeper,  in  regard  to  the  telephone  con- 


versation with  defendant,  tended  to  prove 
that  defendant  agreed  to  deliver  plaintiff  500 
drums  of  gas,  and  hence  made  out  a  prima 
facie  case  entitling  plaintiff  to  have  Its  evi- 
dence submitted  to  the  jury.    The  point  the 
Instruction  assumes,  that  the  31  drums  deliv- 
ered were  delivered  under  a  contract,  we  do 
not  think  is  well  taken.    The  first  and  sec- 
ond clauses  of  the  Instruction  are  conjoined, 
and  as  the  first  requires  the  jury  to  find  from 
the  evidence  that  a  contract  was  made  they 
were  impliedly   Instructed  to  find  from  the 
evidence  that  the  31  drums  were  delivered 
under  said  contract.    The  Instruction  is  sub- 
ject to  criticism  for  failing  to  repeat  after 
the  conjunction   "and"   connecting   the   first 
and  second  clauses  of  the  Instruction  "if  the 
jury  find  from  the  evidence  that"    But  with 
the  following  instruction  (given  for  defend- 
ant) before  them,  it  is  not  possible  that  the 
jury  could  have  believed  or  inferred  that  the 
court  instructed,  as  a  matter  of  law,  that  the 
31  drums  delivered  were  delivered  under  a 
contract  to  deliver  400  drtims  of  gas,  to  wit: 
"(1)  If  the  Jury  find  and  believe  from  the  evi- 
dence that  the  deliveries  of  carbonic  acid  gas 
made  by  defendant  to  plaintiff  after  Novem- 
ber 19,  1904,  were  not  shipped  by  plaintiff  in 
partial  fulfillment  of  either  the  alleged  100- 
drum  order  or  the  alleged  400-drum  order, 
but  were  made  by  defendant  to  fill  individual 
orders  given  by  plaintiff  at  that  tlme>  then 
the  court  instructs  the  jury  that  you  most 
find  in  favor  of  the  defendant" 

2.  Defendant  asked,  and  the  court  refused, 
to  give  the  following  instruction :  "The  court 
instructs  the  jury  that.  If  they  find  and  be- 
lieve from  the  evidence  that  the  person  who 
Is  said  to  have  accepted  an  order  from  plain- 
tiff in  behalf  of  defendant  for  400  drums  of 
gas  was  not  H.  R.  Williams,  local  manager 
of  the  defendant,  and  was  not  authorized  to 
accept  such  an  order,  and  that  such  an  order, 
if  accepted,  was  never  reported  to  the  man- 
ager and  approved  by  him,  then  they  will  not 
assess  any  damages  against  defendant  for 
failure  to  deliver  said  400  drums  of  gas." 
One  of  the  issues  was  whether  Williams,  the 
manager  of  defendant  company,  accepted 
plaintieTs  order  for  400  drums  of  gas.  Plaln- 
tlfTs  evidence  was  not  iKisitive  and  direct 
that  he  did,  and  Williams  swore  positively 
that  he  had  no  communication  whatever  with 
plaintiff  on  the  day  the  order  is  said  to  have 
been  communicated  and  accepted  over  the 
telephone.  The  telephone  in  defendant's  of- 
fice was  its  private  property,  and  was  under 
its  exclusive  control,  and  could  not  have  been 
used  by  an  outsider  except  by  Its  permission ; 
hence  it  is  not  at  all  probable  that  an  Im- 
poster  secured  the  use  of  the  telephone  to  ac- 
cept plaintiff's  order,  and  the  burden  was  on 
the  defendant  company,  who  had  the  posses- 
sion, management,  and  control  of  the  tele- 
phone, to  show  affirmatively  that  the  order 
was  accepted  by  an  unauthorized  person  or 
not  accepted  at  all.     It  undertook  to  meet 
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this  Issue  by  showing  tbat  It  was  not  accept- 
ed at  al),  not  that  some  outsider  was  given 
permission  to  use  the  telephone  and  accept- 
ed Ui«  order  witbont  authority  from  defend- 
ant There  was,  therefore,  no  evidence  upon 
which  to  predicate  the  instruction. 

Ko  reversible  error  appearing,  the  judg- 
ment is  affirmed.   AH  couenr. 


KENDRICK   T.   MODERN   WOODMEKJ   OF 
AMERICA. 

(St  LoniB  Court  of  Appeals.    Missonri.    March 
31,  1908.) 

Insurance  —  Mutuai.  Benefit  Insurance  — 
Officebs  —  Local  Camps  —  Initiation  — 
Negligence— IjIabilitt  of  Coupant. 
A  fraternal   insurance  order  is  not  liable 
for  personal  injuries  sustained  by  a  member  dur- 
ing an  initiation  conducted  by  the  officers  of 
the  local  camp  of  the  order,  where  at  the  time 
of  the  injury  the  member  bad  been  passed  upon 
and  accepted  as  a  memlier  and  the  ritualistic 
work  authorized  by  the  order  had  been  done. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Jas.  T.  Neville,  Judge. 

Action  by  Walter  B.  Kendrlck  against  the 
Modem  Woodmen  of  America  for  personal 
injuries  sustained  in  an  Initiation.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

Wright  Bros.  &  Blair,  for  appellant  Bar- 
bour &  McDavld,  for  respondent 

BLAND,  P.  J.  Omitting  caption,  the  peti- 
tion Is  as  follows: 

"Plaintiff,  by  permission  of  the  court  first 
had,  for  bis  first  amended  petition  states  to 
the  court  for  his  cause  of  action  against  the 
defendant  that  the  defendant  is  a  foreign  life 
insurance  company  Incorporated  and  organ- 
ized and  doing  business  under  the  laws  of 
the  state  of  Illinois,  and  is  now  and  was  at 
all  the  times  hereafter  mentioned  engaged  as 
such  in  the  life  Insurance  business  in  the 
state  of  Missouri,  and  as  such  corporation 
had  and  has  power  to  sue  and  be  sued.  Plain- 
tiff avers  and  says  that;  the  home  office  of 
said  defendant  company  is  located  In  the 
city  of  Rock  Island,  in  the  state  of  Illinois, 
and  that  said  home  office  Is  known  and  des- 
ignated as  the  'Head  Camp'  of  snld  corpora- 
tion, and  that  branches  of  said  corporation 
known  as  'Local  Camps'  are  located  in  dif- 
ferent states  and  localities;  that  Spring- 
field Camp  No.  3123,  Modern  Woodmen  of 
America.  Is  a  local  branch  of  said  corpora- 
tion, and  is  located  at  the  city  of  Springfield, 
In  the  county  of  Greene,  and  state  of  Mis- 
souri; that  said  Springfield  Camp  No.  3123, 
on  the  23d  day  of  February,  1906,  was  for 
a  long  while  prior  thereto,  and  is  now,  duly 
organised  as  a  local  camp  as  aforesaid,  and 
is  existing  by  virtue  of  a  charter  Issued  from 
said  bead  camp,  and  is  by  authority  from 
said  bead  camp  authorized  and  empowered 
to  receive  the  applications  of  persons  for 
membership  in  and  of  said  Modem  Woodmen 


of  America,  and  to  receive,  'Initiate,  and  adopt 
members  in  said  Modem  Woodmen  of  Amer- 
ica through  said  local  camp;  that  plaintiff 
on  the  23d  day  of  February,  1906,  and  for  a 
long  while  prior  thereto,  resided  within  the 
jurisdiction  of  said  Springfield  camp,  and 
on  the  — day  of ,  190 — ,  made  ap- 
plication to  defendant  through  said  Spring- 
field camp  for  membership  in  said  defendant, 
and  paid  all  fees,  dues,  etc.,  required  of  him, 
which  application  was  by  defendant  and  Its 
agents  accepted,  received,  and  approved,  and 
plaintiff  was  notified  by  defendant  and  its 
agents  to  appear  in  said  Springfield  camp  for 
the  purpose  of  being  Initiated  and  adopted 
as  a  member  In  defendant  corporation;  that 
such  Initiation  and  adoption  was  necessary 
to  membership  in  said  organization. 

"Plaintiff  further  avers  and  says  that  de- 
fendant authorized  the  election  and  appoint- 
ment of  officers  and  agents  to  manage  and 
operate  the  business  of  defendant  under  the 
control  of  said  Springfield  camp,  and  that 
said  Springfield  camp  accordingly  elected  and 
appointed  officers  and  agents  to  manage  the 
said  business  of  defendant,  and  that  the  of- 
flcera  and  agents  were  managing  and  operat- 
ing said  business  of  defendant  on  the  23d  day 
of  February,  1906.  Plaintiff  further  avers 
',  and  says  that  pursuant  to  said  notice  to  ap- 
pear plaintiff  did,  on  or  about  the  night  of 
the  23d  day  of  February,  ^900,  appear  and 
offer  himself  to  defendant  and  its  agents'  be- 
fore and  in  said  Sli^ringfleld  camp,  its  officers 
and  members  of  said  Springfield  camp,  and 
members  of  defendant  association  at  the  us- 
ual place  of  meeting  of  said  Springfield  camp 
In  the  city  of  Springfield,  Mo.,  and  plaintiff 
then  and  there  was  given  such  Information 
and  instruction  as  to  qualify  blm  to  become 
a  member  of  said  Modern  Woodmen  of  Amer- 
ica, and  plaintiff  did  then  and  there  receive 
such  Information  and  instruction  from  the 
said  officers  and  members  of  said  Springfield 
camp,  and  agents  of  defendant,  and  did  then 
and  there  take  upon  himself  the  obligation 
required  of  him,  and  did  all  things  required 
of  him  necessary  to  properly  qualify  and  con- 
stitute him  a  member  of  said  organization. 
Plaintiff  further  avers  and  says  that  after 
so  receiving  and  after  plaintiff  bad  been 
obligated  and  received  by  said  camp  as  a 
member  thereof,  and  after  having  fully  com- 
plied with  all  necessary  and  proper  require- 
ments for  such  membership  in  said  camp  and 
organization,  the  said  officers  and  members 
of  said  camp  and  agents  of  said  camp  and  of 
defendant  informed  plaintiff  that  It  was  ne- 
cessary for  him  to  do  and  perform  other  and 
further  orders  and  decrees  of  defendant  and 
said  Springfield  camp  to  constitute  him  a 
member  of  said  camp;  that  said  officers, 
members,  and  agents  well  knew  that  no  fur- 
ther proceedings  for  initiation  and  adoption 
such  as  were  contemplated  aforesaid  were 
necessary;  that  then  and  there  said  defend- 
ant, through  its  agents,  the  officers  and  mem- 
bers aforesaid,  caused  a  hoodwink  or  blbid  to 
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be  placed  upon  and  over  plaintiff's  ejes,  so 
as  to  blindfold  and  hoodwink  him  so  that  he 
was  wholly  unable  to  observe  the  proceed- 
ings, and  while  the  plaintiff  was  so  blindfold- 
ed and  hoodwinked  one  of  said  agents  and 
members  of  said  defendant,  as  a  part  of  the 
pretended  proceedings  of  initiation,  holding 
a  club  or  other  instrument  in  his  hands, 
wrongfully  and  unlawfully  and  negligently 
and  carelessly  struck  the  plaintiff  with  said 
club  or  other  Instrument  a  violent  blow 
across  and  upon  his  back,  and  thereby  wound- 
ed, bruised,  and  injured  him  externally  and 
internally,  so  that  plaintiff  became  sore  and 
sick,  and  plaintiff  in  consequence  thereof 
suffered  great  physical  pain,  and  was  by  rea- 
son of  said  blow  caused  to  l>ecome  perma- 
nently injured;  that  plaintiff's  injuries  were 
such  that  he  was  thereby  compelled  to  remain 
confined  to  his  room  and  bed  for  many  days, 
and  was  unable  to  attend  to  his  usual  busi- 
ness, and  was  thereby  also  compelled  to  pay 
large  sums  of  money  for  medicines  and  phy- 
sicians' services,  amounting  to  the  sum  of  $50. 

•plaintiff,  therefore,  states  that  by  reason 
of  the  said  wrongful,  unlawful,  negligent,  and 
careless  act  of  the  defendant  and  its  agent 
in  so  wounding  and  bruising  the  plaintiff  he 
is  damaged  In  the  sum  of  $4,500,  for  which 
sum  and  his  expense  aforesaid  he  prays  Judg- 
ment and  for  costs." 

Defendant  demnrred  to  the  petition,  on  the 
ground  that  it  "does  not  state  facts  sufficient 
to  constitute  cause  of  action  against  this  de- 
fendant." The  court  sustained  the  demurrer. 
Plaintiff  stood  upon  his  petition,  and  final 
Judgment  was  rendered  against  him  on  the 
demurrer,  from  which  he  appealed. 

1.  Plaintiff's  contention  is  that  the  officers 
of  the  local  camp,  for  the  purpose  of  initiat- 
ing members  into  the  order,  were  agents  of 
the  head  camp  (defendant),  and  that  the  al- 
leged injury  inflicted  by  them  was  done  witli- 
In  the  scope  of  their  agency.  The  fact  of 
agency  is  determined  from  the  source  of  the 
alleged  agent's  appointment,  and  the  nature 
of  the  duties  he  was  appointed  to  perform. 
McMahon  v.  Maccabees,  151  Mo.,  loc.  clt.  543, 
52  S.  W.  384;  Andre  v.  Modern  Woodmen, 
102  Mo.  App.  377,  76  S.  W.  710.  The  petition 
states  that  the  local  camp  exists  by  virtue 
of  a  charter  issued  to  it  by  the  head  camp, 
and  is  a  branch  of  the  head  camp,  and  as 
such  branch  is  authorized  and  empowered  to 
receive  applicanta  and  initiate  members  Into 
the  order,  and  that  the  charter  authorized  the 
appointment  and  election  of  agents  and  offi- 
cers to  operate  the  business  of  the  bead  camp 
coming  under  the  control  of  the  local  camp. 
It  is  not  stated  that  the  head  camp  appointed 
or  selected  any  of  the  officers  of  the  local 
camp.  It  is  stated  that  under  the  provisions 
of  the  charter  the  local  camp  was  authorized 
to  accept  new  members ;  but  it  is  not  stated 
that  the  officers  of  the  local  camp  were  ap- 
pointed or  selected  by  the  head  camp,  or  diat 
the  latter  has  any  voice  in  their  election  or 
appointment.    Having  no  power  to  appoint  or 


nominate  officers  of  the  local  camp  who  initi- 
ated plaintiff  into  the  order  it  cannot  l>e  held 
that  these  officers  are  the  agents  or  sen-ants 
of  the  head  camp  in  the  ceremonial  process  of 
initiating  a  member  into  the  order.  Hence 
defendant  is  not  liable  for  the  alleged  assault 
upon  and  the  resulting  injuries  to  plaintiff. 
Kaminiski  v.  Knights  of  Modern  MaccalMes, 
146  Mich.  16,  l69  N.  W.  33 ;  Jumper  v.  Sov- 
ereign Camp  Woodmen  of  the  World,  127 
Fed.  635,  62  C.  C.  A.  361. 

The  petition  states,  in  substance,  that  after 
plaintiff  had  been  obligated  and  gone  throu^ 
al  the  ritualistic  requirements  to  become  a 
member,  and  after  he  had  become  a  member 
of  the  order,  he  suffered  himself  to  be  blind- 
folded and  put  through  some  kind  of  horse- 
play, resulting  in  his  injury.  This  horseplay 
was  a  side  affair,  for  which  neither  the  head 
or  local  camp  are  responsible.  Only  the  per- 
sons who  participated  therein  are  liable  for 
the  injury  caused  plaintiff.  Bacon  on  Benefit 
Societies  and  Life  Insurance  (3d  Ed.)  {  64b. 

We  think  the  petition  falls  to  stat?  a  cause 
of  action,  and  affirm  the  Judgment.  Ail  con- 
cur ;  GOODE,  J.,  In  result 

NORTONI,  J.  I  concur  In  affirming  the 
Judgment  on  the  ground  the  plaintiff  was  not 
Injured  while  the  officers  and  members  of  the 
order  were  acting  within  the  ritual,  having  re- 
ceived his  Injury  as  a  result  of  "horseplay," 
which  was  not  part  of  the  ritualistic  work. 
It  seems  clear  to  me  his  cause  of  action.  If 
any,  is  against  those  who  inflicted  the  Injury 
upon  him,  and  not  against  this  defendant, 
who  was  in  no  sense  responsible  for  their 
conduct  after  the  ritualistic  work  was  com- 
pleted. 


WEISELS-GERIIART  RELlIi  ESTATE  CO. 
V.  OLIN. 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  3. 
1907.) 

Fbattds,   Statute  of— Bbokebs— Loans — ^Au- 

THOBITT  TO    NEGOTIATE. 

Where,  pursuant  to  a  conversation  with 
plaintiff  company's  ofiBcer  respecting  a  buiidini; 
loan  desired  by  defendant,  defendant  addressed 
a  letter  to  the  officer  in  an  envelope  directed  to 
plaintiff,  stating,  "I  send  you  plans  and  specifi- 
cations for  you  to  make  the  loan."  estimating 
the  cost  at  $20,750,  and  concladinK:  "But  a 
$20,000  loan  will  suffice.  The  balance  I  will 
pay.  Let  me  know  as  soon  as  possible" — this 
sufficiently  shows  plaintiff's  written  authority 
to  negotiate  a  loan ;  the  plans  and  specifications 
which  accompanied  the  letter  describing  the 
property,  the  amount  of  the  loan,  and  the  pur- 
poses for  which  the  iotn  was  wanted. 

Appeal  from  St.  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  the  Weisels-Gerhart  Real  Es- 
tate Company  against  A.  S.  Olin.  Frtxn  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Geo.  W.  Bannister,  for  appellant  Stem  ft 
Haberman,  for  respondent 
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BLAND,  P.  J.  Tlte  peUtlon  states,  in  sub- 
stance, that  on  April  26,  1906,  defendant  em- 
ployed plaintiff,  in  writing,  to  secure  a  build- 
ing loan  tor  him  of  $20,000,  to  be  secured  by 
deed  of  trust  on  a  lot  on  the  north  side  of 
Delmar  avenue,  in  the  city  of  St  Louis,  agree- 
ing to  pay  plaintiff  $uOO  for  Its  services  if  It 
should  procure  the  loan ;  that  in  pursuance  of 
said  contract  plaintiff  procured  said  loan,  that 
la,  aA  agreement  with  a  party  able  and  will- 
ing to  make  said  loan,  but  defendant  refused, 
without  cause,  to  accept  the  loan,  or  to  pay 
plaintiff  the  agreed  commission  of  $500.  The 
answer  was  a  general  denial  and  a  plea  that 
the  contract  was  not  in  writing,  and  for  that 
reas(Hi  nnenforceable  under  the  provisions  of 
the  law  of  March  28,  1003,  conGeming  loans 
and  sales  of  real  estate  by  agents.  Laws 
1903,  p.  161.  Verdict  and  judgment  were  for 
plaintiff. 

The  evidence  shows  plaintiff  Is  a  corpora- 
tion doing  a  real  estate  brokerage  business  In 
the  dty  of  St  Louis,  and  that  Henry  R. 
Welsels  is  an  officer  of  the  corporation;  that 
at  about  the  date  alleged  in  the  petition  de- 
fendant appeared  at  plaintiff's  office  and 
asked  Welsels  if  he  could  loan  hhn  $20,000  to 
put  up  a  three-story  apartment  house  on  bis 
lot  on  Delmar  avenue ;  that  Welsels  told  him 
be  thought  he  could,  and  to  send  him  the  writ- 
ten authority  and  plans  and  spedflcatlons  of 
the  bouse  and  he  would  take  the  matter  up 
in  a  day  or  so.  After  this  conversation  de- 
fendant sent  the  plans  and  spedflcatlons  to 
plaintiff  by  messenger.  The  spedflcatlons  de- 
scribed the  lot  on  which  the  building  was  to 
be  erected  as  lot  4,  block  4,844,  situated  on 
the  north  side  of  Delmar  avenue,  west  of 
Academy  avenue,  gave  the  name  of  the  owner 
as  A.  8.  CHin,  the  dimensions  of  the  building, 
and  the  name  of  the  architect,  and  such  de- 
tails and  specifications  as  are  usually  pre- 
pared by  architects  for  the  construction  of 
like  buildings.  Along  with  the  specifleatlons 
defendant  sent  the  following  letter: 

"Office  of  Security  Tailoring  Co.,  A.  S.  Olln, 
Prop.  1244  Franklin  Avenue. 

"St  Louis,  Mo.,  April  26,  1006. 
"Mr.  Welsels — Dear  Sir:     I  send  you  the 
plans  and  spedflcatlons  for  you  to  make  the 
loan. 

Tiie  baildlng  is $16  000 

Plombiog  1  640 

Sheet  metal  and  iron 350 

Steam  beating  plant 1  260 

Architect  fee  at  5  per  cent  will  be 

about  1  000 

Decoration  oOO 

$20  750 
"Bat    a    $20,000    loan    will    suffice.      The 
balance  I  will  pay.    Let  me  know  as  -soon  as 
possible.  Olln." 

Welsels  testified  that  after  receiving  the 
specifleatlons  and  letter  he  went  to  the  M.  B. 
O'Reilly  Real  Estate  &  Investment  Company 
and  submitted  tbe  loan  to  Gerald  O'Reilly, 
vice  president  of  the  company,  showed  him 


tbe  plans  and  spedflcatlons,  and  went  over 
the  details  with  hUu ;  that  ou  the  foUon-iug 
day  O'Reilly  notified  him  his  company  would 
make  the  loan  on  the  terms  mentioned,  name- 
ly, three  years  at  6  per  cent.,  secured  by  deed 
of  trust  on  the  lot  and  improvements;  that 
be  then  telephoned  defendant  he  had  placed 
the  loan,  and  to  come  down  to  his  office  and 
make  the  necessary  arrangements  to  get  the 
money,  and  defendant  answered,  "All  right,'' 
and  afterwards  came  to  his  office  and  they 
then  went  to  the  office  of  the  O'Reilly  Real 
Estate  &  Investment  Company,  and  after  ar- 
riving there  defendant  said  be  would  rather 
pay  $2,000  of  the  loan  In  one  year,  and  it  was 
so  arranged.  Defendant  was  told  to  bring  bis 
certificate  of  title  and  deed  and  come  bade  to 
plaintilTs  office  at  4  o'clock  p.  m.  to  fix  tbe 
matter  up,  and  defendant  said  be  would  do 
so.  He  did  not  return,  but  instead  went 
across  the  street  and  arranged  with  another 
real  estate  firm  to  get  the  money  on  terms 
that  suited  him  better,  and  then  sent  tbe  fol- 
lowing letter  to  O'Reilly: 

"St.  Louis,  Mo.,  M.  1906. 

"O'Reilly,  8th  and  Chestnut  St:  Very  sorry 
I  could  not  finish  with  you  my  building  loan 
as  I  got  better  term  with  Holbrook-Black- 
welder  Real  E.  Co.  Consequently  be  so  kind 
and  let  bearer  have  my  blue  prints. 

"Respectfully  yours,    A.  S.  Olln." 

Defendant  testified  O'Reilly  refused  to  let 
him  have  $2,000,  payable  in  one  year,  on  a 
second  mortgage,  unless  he  would  pledge  the 
rents  as  additional  security,  and  he  declined 
to  do  this.  O'Reilly  swore  he  offered  to  let 
defendant  have  $20,000,  $2,000  payable  in 
one  year,  and  $16,000  payable  in  three  years, 
both  amounts  to  be  secured  by  one  deed  of 
trust  on  the  property.  It  appears  that  Welsels 
brought  a  suit  In  bis  own  name  against  de- 
fendant before  a  Justice  of  the  peace  to  re- 
cover tbe  commission  sued  for  in  tills  suit 
prior  to  the  commeucenieut  of  this  suit,  and 
that  on  tbe  trial  of  that  suit  before  the 
justice  Welsels  swore  he  was  the  person  who 
was  employed  and  who  performed  the  service ; 
and  it  appears  that  defendant  swore  in  that 
suit  that  the  letter  accompanying  the  specifica- 
tions was  addressed  to  Welsels-Gerhart  Real 
Estate  Company,  and  that  be  dealt  with  the 
company,  and  on  this  testimony  won  the  suit. 
On  the  trial  of  this  suit  Welsels  testified  be 
was  an  officer  of  plaintiff  company,  and,  to 
the  best  of  bis  recollection,  tbe  letter  accom- 
panying the  spedflcatlons  was  inclosed  in  an 
envelope  which  has  been  lost  or  destroyed,  but 
he  did  not  notice  to  whom  it  was  addressed. 
Defendant  and  his  messenger  both  swore  ou 
the  trial  of  tbe  present  suit  that  the  letter 
was  not  in  an  envelope  and  had  no  address 
whatever  on  it. 

The  only  point  made  by  defendant  is  that 
plaintiff  did  not  have  written  authority  '  to 
apply  for  and  negotiate  a  loan,  and  for  that 
reason  cannot  recover.  In  the  body  of  the 
letter  relied  on.  In  part,  as  written  authority 
to  make  tbe  loan,  Welsels  Is  addressed;   but 
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be  was  an  officer  of  the  plaintiff  company,  and 
tlie  letter  was  sent  to  plaintiff's  office,  and 
tbe  Jury  were  warranted,  on  tbe  evidence,  in 
finding  the  letter  was  Inclosed  In  an  envelope 
addressed  to  Welsels-Gerhart  Real  Estate 
Company,  and  that  defendant  Intended  to 
and  understood  he  was  dealing  with  the  com- 
pany and  not  with  Weisels  as  an  individual. 
There  can  be  no  reasonable  doubt  that  plain- 
tiff had  written  authority  to  make  the  loan. 
Tbe  plans  and  specifications  accompanying  the 
letter  were  submitted  with  it  as  the  basis 
of  authority  to  secure  the  loan,  and  should  be 
considered  with  tbe  letter.  Tbey  describe  the 
property,  tbe  amount  of  the  loan,  and  tbe 
purposes  for  which  tbe  loan  was  wanted.  Tbe 
letter,  construed  in  the  light  of  what  the  plans 
and  specifications  disclose,  shows  full  writ- 
ten authority  to  make  tbe  loan,  and  Is  as  def- 
inite as  the  authority  would  have  been  had 
defendant  said  in  his  letter:  "Here  are  tbe 
plans  and  specifications  of  the  building  I  pro- 
pose to  erect  on  my  lot  No.  4,  In  block  4,844, 
on  Delmar  avenue,  in  tbe  city  of  St.  Louis, 
and  here  Is  an  estimate  of  what  it  will  cost. 
I  am  prepared  to  pay  $750  of  the  cost,  but  will 
have  to  borrow  $20,000,  the  balance.  Will  you 
make  tbe  loan  for  me?" 

No  reversible  error  appearing,  the  Judgment 
Is  affirmed.   All  concur. 


WHITEWATER   MERCANTILE    CO.   v. 
DEVORE. 

(St.  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.    Rdiearing  Denied  April  28.  1908.) 

1.  Rlbadino  —  Defects  —  Cube  by  Subse- 
quent Pl^ADINO. 

An  account  annexed  to  a  petition,  which 
was  in  the  usual  form,  stated  that  it  was  for 
merchandise  sold  defendant,  and  as  to  each 
item  set  out  the  month,  and  day  of  purchase,  by 
whom  it  was  made  for  defendant,  and  the 
amount  thereof.  Defendant  answered,  admitting 
that  for  the  period  of  time  covered  by  tlie  ac- 
count there  was  a  mutual  account  between  the 
parties,  and  pleaded  numerous  credits  during 
years  named.  Held  that,  though  the  petition 
and  account  were  insufBcient,  if  assatled  by  mo- 
tion, as  failing  to  state  the  specific  items  of 
merchandise  purchased  and  tbe  years  in  which 
purchased,  yet,  aided  by  answer,  they  were  suf- 
ficient  after  judgment. 

fBM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  8§  1343-1347.] 

2.  Same— Waiver  of  Objections  to  Account. 

Though  an  account  annexed  to  a  petition 
is  defective  in  not  setting  forth  the  items  with 
certainty,  the  matter  is  cured  by  defendant's 
waiver  by  participating  in  the  trial  on  its  merits 
without  directing  the  attention  of  the  court  to 
the  insufficiency  of  the  account,  where  from  the 
petition,  account,  and  answer  together  there  is 
a  substantial  compliance  with  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  1421,  1422.] 

Bland,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County;    Henry  C.  Riley,  Judge. 

Action  for  the  balance  on  the  price  of  goods, 
wares,  and  merchandise  by  tbe  Whitewater 


Mercantile  Company  against  J.  M.  Devore. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

T.  D.  Hlnes,  for  appellant.    W.  H.  &  3.  Q. 
Miller,  for  respondent 

BLAND,  P.  J.  The  action  Is  to  recover  an 
alleged  balance  of  $648.80,  for  goods,  wares, 
and  merchandise  alleged  to  have  been  sold 
and  delivered  by  plaintiff  to  defendant  at  his 
special  Instance  and  request  Tbe  petition 
states  that  an  Itemized  statement  of  the  ac- 
count is  filed  with  tbe  petition  and  made  a 
part  thereof.  Omitting  caption,  the  answer 
is  as  follows:  "Comes  the  defendant  in  the 
above-entitled  cause,  and  for  bis  amended 
answer  and  counterclaim,  to  plaintiff's  peti- 
tion herein,  admits  that  for  the  period  of 
time  covered  by  statement  of  account  in  plain- 
tiff's petition,  parties  plaintiff  and  defendant 
bad  an  oimn,  mutual  and  running  account 
but  denies  each  and  every  other  allegation 
therein  contained.  And  for  farther  defense 
and  counterclaim  to  the  cause  of  action  set 
up  in  plaintiff's  petition,  defendant  says  that 
on  the  twenty-second  day  of  August,  1904, 
defendant    sold   and    delivered    to    plaintiff 

bushels  of  clean  wheat,  at  and  for  the 

agreed  sum  and  price  of  four  hundred  dollars 
for  which  no  credit  is  given  defendant  in 
plaintiff's  statement.  And  July  14,  1905,  paid 
by  check  $31.40,  on  the  account  to  J.  S.  Med- 
ley, and  no  credit  therefor  baa  been  given  de- 
fendant by  plaintiff  thereon.  For  another 
and  further  defense,  defendant  by  way  of 
counterclaim  says  that  on  April  2,  1904,  be 
gave  to  plaintiff  his  check  on  the  Cape  Girar- 
deau County  Savings  Bank,  for  tbe  sum  of 
fifty  dollars,  and  that  said  check  was  duly 
paid  to  plaintiff,  and  no  credit  entered  on 
plalntitTs  books  to  the  defendant  for  tbe  sum 
of  fifty  dollars.  And  for  further  answer  by 
way   of   counterclaim    defendant    says    that 

plaintiff  on  the  day  of  ,  190-, 

took  from  defendant  at  the  price  and  sum  of 
$46.25  certain  lumber  and  failed  to  give  cred- 
it thereon.  For  another,  further,  and  differ- 
ent answer  to  plaintifTs  petition  herein,  de- 
fendant says  that  plaintiff  seeks  to  charge 
him  with  the  debt  of  others,  vis.,  with  the 
debt  of  Chris  Surface,  in  the  sum  of  eighty- 
seven  dollars  and  ninety-five  cents;  with  the 
debt  of  Bill  Welker.  in  the  sum  of  eighty- 
nine  dollars  and  ninety-five  cents;  with  the 
debt  of  Levi  Cole,  in  the  sum  of  fifty-three 
dollars  and  no  cents ;  with  the  debt  of  Frank 
Goodman,  In  the  sum  of  twenty  dollars  and 
sixty-five  cents;  with  the  debt  of  Jake  Sur- 
face, In  tbe  bum  of  seventy-four  dollars  and 
fifty-five  cents;  that  no  promise  was  made 
by  defendant  to  plaintiff  to  answer  for  the 
debts  of  any  of  the  parties  above  mentioned, 
and  that  no  memoranda  In  writing  of  any 
such  contract,  nor  any  other  writing  sul>- 
scribed  by  defendant  or  any  other  person  by 
him  authorised  to  subscribe  such  contract 
or  writing,  was  ever  given.    Wherefore  the 
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defendant  says  tbat  on  tbe  day  of 

,   1906,  before  the  commencement  of 

this  action  plaintiff  was  Indebted  to  defend- 
ant In  tbe  sum  of  two  bundred  and  four  dol- 
lars, for  wbidt,  witb  costs,  be  prays  Judg- 
ment." 

1.  PlalntlfT  recovered  jndgmott  for  $470.80, 
from  which  defendant  appealed.  The  ab- 
stracts are  In  such  condition  as  to  preclude 
us  from  looking  Into  the  evidence  or  review- 
ing any  of  the  errors  alleged  to  have  Inter^ 
▼ened  at  the  trial,  so  there  Is  nothing  before 
«B  for  review  but  the  record  proper.  There 
are  160  Items  In  the  account  filed  with  the  pe- 
tition, in  no  one  of  which  the  article  or  mer- 
chandise sold  is  named  or  described.  The 
first  15  items  of  the  account  are  as  follows: 

MmoIi  (,  to  merehandlm  by  Cbrls.  Surface. ...  IS  00 

"  IS,  to  merchandise  by  Chris.  Surface....  1  >5 

"  22,  to  merchandise  by  Chris.  Surface....  2  00 

"  30,  to  merchandise  by  Chris.  Surface....  6  00 

April  4,  to  merchandise  by  Cbria.  Surface 2  00 

"     4,  to  merchandlae  by  Bill  Welker S  00 

"     9,  to  merchandise  by  Bill  Welker S  00 

"     9,  to  merchandise  by  Chris.  Surface 2  SO 

"     9,  to  merchandise  by  Croodman 25 

"    13,  to  merchandise  by  Goodman 7  80 

"    16,  to  merchandise  by  Bill  Welker 3  10 

"    16,  to  merchandise  by  Chris.  Surface 3  90 

"   16,  to  merchandise  by  Cole 7  65 

"    23,  to  merchandise  by  Chris.  Surface 2  40 

"    23,  to  merchandise  by  BUI  Welker 6  00 

The  remainder  of  tbe  Items  are  exactly  like 
these  ezc^t  as  to  date,  the  name  of  the  per- 
son to  whom  the  merchandise  was  furnished, 
and  the  amoimt,  and  every  Item  in  the  ac- 
count Is  noted  as  merchandise  boug'ht  by  some 
person  other  than  defendant  Defendant  con- 
tends that  the  Itemized  account  does  not. 
meet  the  requirements  of  the  statute  (section 
630,  Ann.  St  1906)  and  Is  Insufilclent  to  bar 
another  action,  and  therefore  Insufficient  to 
support  the  judgment.  Tbe  section  (630)  re- 
quires the  party  In  his  petition  on  an  account 
to  either  set  forth  the  Items  of  tbe  account 
in  the  petition,  "or  attach  to  bis  pleading, 
referring  to  it  therein,  a  copy  of  the  account 
which  shall  be  a  part  of  the  petition."  By 
virtue  of  this  section  tbe  account  filed  with 
plalntUTs  petition  is  a  part  of  the  petition 
itself.  Coombs  Com.  Co.  v.  Block,  130  Mo. 
668^  32  S.  W.  1139;  Connor  v.  Heman,  44 
Mo.  App.  346. 

In  Rechnltzer  y.  Vogelsang,  117  Mo.  App., 
loa  clt  149,  93  S.  W.  326,  the  following  ac- 
count filed  beforq  a  justice  of  the  peace  was 
held  InsuflBcient  to  support  a  judgment: 

Ifr.  Henry  Vogelsans,  aect.  for  Bdw.   J.,  lOtb  and 
Olive. 

To  Mdse.  as  per  bills (68  00 

To  Mdse.  as  per  bills U  80 

$79  <0 
1903. 

Jnnc  9,  by  cash $5 

June  ](,  by  cash 2     7  00 

Balance  due |72  80 

Defenses  of  this  character  may  be  taken 
advantage  of  by  motion  to  make  the  pleading 
more  definite,  or  by  objection  to  the  Introduc- 
tion of  any  evidence  on  the  pleading.  But 
there  is  no  rule  of  practice  that  requires  a 
party  to  notify  his  adversary  of  fatal  de- 


fects in  his  pleadings;  and  a  petition  tliat 
wholly  falls  to  state  any  cause  of  action  may 
be  taken  advantage  of  by  motion  in  arrest  of 
judgment  or  the  attention  of  the  court  may 
be  called  to  it  for  the  first  time  on  appeal. 
Peltz  V.  Elchele,  62  Mo.  171 ;  Nance  v.  Rail- 
way, 79  Mo.  196;  Ward  v.  Hallway,  91  Mo., 
loc.  clt  171,  3  S.  W.  481. 

2.  Section  604,  Ann.  St  1006,  says:  "The 
answer  of  tbe  defendant  shall  contain:  First, 
a  general  or  specific  denial  of  each  material 
allegation  of  the  petition  controverted  by  the 
defendant',"  etc.  Section  628  of  the  Code  pro- 
vides: "livery  material  allegation  of  the  pe- 
tition not  controverted  by  the  answer,  •  •  • 
shall,  for  the  purposes  of  tbe  action,  be  tak- 
en as  true,"  etc.  Under  these  sections  all 
material  allegations  In  tbe  petition,  not  de- 
nied by  the  answer,  shall  be  taken  as  con- 
fessed. Marshall  v.  Ins.  Co.,  43  Mo.  586: 
Billings  y.  Iron  &  Rail  Co.,  86  Mo.  App.  228; 
State  ex  rel.  v.  Henderson,  86  Mo.  App.  482. 
The  answer  is  somewhat  involved,  but  we  do 
not  think  It  Is  evasive.  In  the  last  paragraph 
of  the  answer  objections  to  tbe  sufficiency  of 
the  account  are  stated.  The  first  paragraph 
admits  there  was  a  running  account  between 
plaintiff  and  defendant  during  the  period  of 
time  covered  by  plalntlfTs  statement  but 
there  is  no  admission  that  the  account  sued 
on  is  the  true  account  between  tbe  parties 
during  that  period,  and  the  concluding  clause 
of  the  paragraph  Ifl  a  denial  ot  each  and 
every  other  allegation  In  the  petition,  and  as 
tbe  account  is  a  part  of  the  petition,  we  think 
this  clause  Is  a  denial  of  the  correctness  of 
tbe  account.  The  account  filed  with  the  peti- 
tion being  wholly  Insufilclent  to  bar  another 
action  on  the  same  cause  of  action,  the  peti- 
tion Is  fatally  defective.  But  it  is  suggested 
that  the  account  is  aided  by  the  answer.  The 
answer  states  that  for  the  period  of  time  cov- 
ered l>y  the  statement  of  account  there  was  an 
open  and  mutual  account  t>etween  plaintiff 
and  defendant.  The  omission  to  state  tbe 
year  or  years  in  which  tbe  merchandise  was 
sold  and  delivered  Is  aided  by  the  answer, 
but  the  year  or  years  In  which  the  account 
accrued  is  not  the  only  or  the  principal  omis- 
sion to  state  facts  sufllclent  to  constitute  a 
cause  of  action.  The  statute  and  the  rules 
of  pleading  require  that  the  items  of  the  ac- 
count shall  t>e  stated  with  sufficient  definlte- 
ness  to  Identify  the  particular  Items  of  mer- 
cbaqdlse  sold  and  delivered  to  defendant,  or 
to  the  persons  named  In  the  account  on  bis  or- 
der. Not  an  article  of  merchandise  Is  stated 
in  the  petition,  or  in  the  account  filed  with 
the  petition  and  made  a  part  of  It  Every 
entry  In  the  account  is  "to  merchandise." 
Merchandise  may  mean  cambric,  needles,  or 
crow  bars,  sugar  or  vinegar,  Coates  No.  200 
cotton  thread,  or  two-inch  cable  rope,  or  It 
may  mean  any  one  of  tbe  hundreds  of  arti- 
cles classed  as  merchandise.  On  such  a  peti- 
tion the  plaintiff  would  not  be  confined  to 
prove  any  statement  of  a  fact,  but  the  scope 
of  tbe  petition  would  allow  him  to  prove  auy 
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one  of  the  bundreds  of  articles  classed  as 
merchandise  to  establish  nny  one  or  all  of 
the  so-called  Items  of  bis  account,  and  if  be 
did  not  succeed  in  proving  any  one  of  the 
160  items,  by  directing  his  evidence  to  a  par- 
ticular article  he  could  experiment  with  an- 
other and  so  on  through  the  hundreds  of  ar- 
ticles coming  wlthia  the  definition  of  mer- 
chandise, or  until  he  hit  upon  one  that  suited 
his  purpose.  To  hold  that  such  a  statement 
is  an  itemized  account,  or  a  statement  of  a 
cause  of  action,  would  be  to  fly  In. the  teeth 
of  the  statute  requiring  an  itemized  state- 
ment of  the  account  and  to  violate  the  other 
statute  of  the  Code,  requiring  a  plain  and 
concise  statement  of  facts  constituting  the 
cause  of  action.  The  petition,  of  which  the 
account  constitutes  the  gist  of  the  action,  is 
not  only  defective,  but  falls  to  state  any 
cause  of  action.  Therefore  I  think  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded. 

NORTONI,  J.  I  cannot  agree  with  all 
Judge  BLAND  says  in  the  opinion.  It  Is 
true  the  account  itself  is  somewhat  meager. 
It  Is  accompanied,  however,  by  a  petition  In 
the  usual  form  in  actions  of  this  nature. 
The  account  is  annexed  to  this  petition  as 
parcel  thereof,  and  the  two  must  be  consid- 
ered together.  I  am  willing  to  concede  that, 
had  this  pleading,  petition,  and  account  been 
properly  assailed  by  motion  in  the  circuit 
court,  it  would  have  been  proper  to  adjudge 
them  insufficient  for  the  reason  they  failed 
to  Inform  the  defendant  of  the  specific  items 
for  which  he  was  sued;  and  for  the  further 
reason  it  did  not  appear  in  what  years  the 
items  of  account  were  contracted.  The  de- 
fendant answered  over,  however,  and  in  his 
answer  expressly  admitted  the  running,  of  a 
mutual  account  at  the  time  stated  by  the 
plaintiff,  pleaded  numerous  credits  during  the 
years  1904-1905,  etc.,  and  thereby,  under  the 
doctrine  of  express  alder,  when  considered 
from  the  present  standpoint  after  judgment, 
supplied  the  deficiency  of  the  plaintlflTs  state- 
ment as  to  the  years  In  which  the  Items  of 
indebtedness  were  contracted.  Now  the  ac- 
count thus  aided  by  the  answer  shows  it  to 
have  been  for  merchandise  sold  to  the  de- 
fendant, and  In  every  instance  the  name  of 
the  party  purchasing  for  defendant  is  given. 
The  name  of  the  party  who  made  the  pur- 
chase for  defendant  Is  set  opposite  each  pur- 
chase throughout  the  entire  account,  as  it 
appears  before  us,  and  it  served  to  notify 
the  defendant  to  some  extent  with  respect  to 
the  transactions.  This,  however.  Is  of  no  im- 
portance after  judgment.  It  might  have  been 
matter  for  consideration  in  the  trial  court 
had  defendant  moved  to  make  the  account 
more  definite.  In  this  respect.  It  seems  the 
presiding  judge  treats  the  matter  as  having 
been   assailed   before  judgment,   and   deals 


with  questions  which  would  be  entirely  per- 
tinent were  that  true;  whereas  the  assault 
on  the  sufficiency  of  the  statement  is  not 
made  until  after  the  entire  merits  of  the 
controversy,  Including  the  sufficiency  of  no- 
tice to  defendant  conveyed  by  the  account 
rendered,  is  merged  in  the  judgment  Un- 
der such  circumstances,  when  the  sufficiency 
of  the  statement  is  first  questioned  after 
judgment.  It  is  the  familiar  rule  that  all  in- 
tendments must  go  in  aid  of  the  pleading, 
and  it  shall  be  declared  insufficient  only  in 
those  cases  where  It  Is  so  Indefinite  as  to 
fail  to  bar  another  action  for  the  same  sub- 
ject-matter. Under  the  rule  thus  given,  we 
ascertain  the  account  stated  is  for  merchan- 
dise sold  during  the  years  admitted  In  the 
answer,  and  on  the  specific  dates  and  days 
of  the  month  of  each  purchase,  with  the 
amount  of  each  purchase.  The  petition  to 
which  this  account  is  annexed  alleges  the  ac- 
count to  have  t>een  for  "goods,  wares,  and 
merchandise."  This  allegation  is  broad 
enough  to  cover  and  Include,  and  does  in- 
clude, every  and  all  kinds  of  goods,  wares, 
and  merchandise,  and  so  it  Is  sufficient  to 
preclude  another  suit  between  the  same  par- 
ties for  either  goods,  wares,  or  merchandise. 
That  is  to  say,  if  the  plaintiff  were  to  sue 
the  defendant  a  second  time  on  account  of 
the  same  dates  for  any  sort  of  goods,  wares, 
or  merchandise,  the  judgment  given  upon  the 
pleadings  In  the  present  action  can  be  suc- 
cessfully pleaded  in  bar  thereof.  Under  the 
rule  stated,  the  petition  and  account,  when 
aided  by  the  answer,  is  certainly  sufficient 
to  support  the  judgment 

In  the  Vogelsang  Case,  117  Mo.  App.  148, 
149,  93  S.  W.  326,  cited  In  the  opinion,  the 
account  was  much  more  indefinite  than  the 
one  now  under  consideration,  for  the  reason 
that  although  it  stated  the  year  to  be  1908, 
no  days  of  the  month  whatever  were  Indicat- 
ed when  the  alleged  merchandise  was  pur- 
chased. It  was  not  aided  by  defendant's  an- 
swer nor  was  it  accompanied  by  a  petition, 
as  in  the  case  at  bar.  That  case  originated 
before  a  justice.  There  was  no  other  state- 
ment of  the  cause  of  action  than  the  defec- 
tive account  set  out  in  the  opinion.  When 
the  petition,  account,  and  answer  are  all  con- 
sidered together  in  this  case,  there  appears 
a  substantial  compliance  with  the  statute, 
at  least  In  such  circumstances,  it  is  the 
rule,  after  judgment  although  the  account  is 
defective  In  not  setting  forth  the  Items  with 
a,  proper  degree  of  certainty,  the  matter  will 
be  regarded  as  cured  by  the  defendant's 
waiver,  which  results  from  his  participating 
In  the  trial  on  its  merits,  as  was  done  in 
this  case,  without  properly  directing  the  at- 
tention of  the  trial  court  to  the  insufficiency 
of  the  statement  Meyer  t.  Chaml>er8,  68 
Mo.  626 ;    Harford  v.  Boyea,  66  Mo.  App.  1S9. 

Judge  GOODE  concurring,  the  judgment 
will  be  affirmed.    It  is  so  ordered. 
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LBECn  T.  ORDER  OF  R.   R.  TELEG- 
RAPHERS et  al. 
(St.  Ix)uiB  Court  of  Appeals.    Missouri.    Jan.  21, 
1908.     On  rehearing,  March  31,   190&) 

1.   iHBUBANCB— MDTUAI,  BKNBFIT  INSUBANOB— 
CBBTIFICATES— FOWTEITPBE. 

Forfeitnres  are  not  favorites  of  the  law,  and 
contracts  providinc  for  them  should  be  strict- 
ly construed,  and  certificates  of  insurance  in 
fraternal  benefit  associations  are  not  exempt 
from  the  general  rale. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance.  U  1895,  1906.1 

a  Samb-^t-Laws— Nonpayment  of  Dues. 

The  Order  of  Railroad  Telegraphers  had 
IB  connection  with  the  order  a  benefit  depart- 
ment, open  only  to  members  of  the  order.  It 
was  provided  in  the  by-laws  that  members  whose 
dueg_  "and"  assessments  were  not  fully  paid 
within  60  days  from  the  beginning  of  the  semi- 
annnal  dues  period  should  forfeit  their  member- 
ship in  the  benefit  department  without  further 
notice,  and  that  a  member  falling  to  pay  bis 
dnes  in  the  order  for  six  months  in  advance  in 
full  should  not  be  in  good  standing  "sixty  days" 
after  the  delinquency  begins,  and  that  if  a 
member  was  delinquent  in  dnes  for  six  months, 
his  name  should  be  dropped  without  further 
notice.  A  member  of  the  benefit  department  be- 
came delinquent  in  his  dues  to  the  order,  and 
remained  so  for  five  months  and  one  day  to  the 
time  of  bis  death.  His  assessments  in  the  bene- 
fit department  were  paid  up  to  within  one  day 
of  his  death.  Held,  that  the  member  did  not 
forfeit  bis  rights  in  the  benefit  department, 
since  by  the  use  of  the  quoted  word  "and,"  in- 
stead of  "or,"  in  the  by-law,  in  order  to  work 
ft  forfeiture  after  60  days,  the  member  must 
be  delinquent  in  both  dues  •  and  assessments, 
the  more  so  since  by  the  provision  requiring  a 
lapse  of  six  months  before  his  name  is  dropped 
for  delinquency  in  dues  to  the  order  it  was  evi- 
dently the  intention  that  the  delinquency  must 
last  six  months  to  make  the  nonpayment  of  the 
dues  of  the  order  alone  work  a  forfeiture. 

Appeal  from  St.  Louis  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  Maria  Leech  against  the  Order 
of  Railroad  Telegraphers  and  Leon  W.  Quick, 
as  trustee  of  the  funds  of  the  order,  on  a 
benefit  certificate.  From  a  Judgment  for 
plaintifT,  defendant  Quick  appeals.    Affirmed. 

The  Order  of  Railroad  Telegraphers  Is  an 
unincorporated  voluntary  association,  and 
has  an  insurance  department  known  as  tbe 
"Mutual  Benefit  Department."  The  order 
and  the  benefit  department  have  tbe  same 
constitution  and  by-laws,  and  no  one  but  a 
member  of  the  Telegraphers'  Association  is 
eligible  to  membership  in  the  Mutual  Ben- 
fit  Department,  to  becdme  a  member  of  which 
a  member  of  the  order  must  make  applica- 
tion and  be  received  and  accepted,  and,  if 
b^  ceases  to  be  a  member  of  said  order,  he 
thereby  ceases  to  be  a  member  of  the  Mutual 
Benefit  Department  On  becoming  a  member 
of  the  Mutual  Benefit  Department,  a  certifi- 
cate of  Insurance  Is  isatied.  The  members  of 
this  department  are  divided  Into  three  series, 
"A,"  "B,"  and  "C."  Members  holding  cer- 
tificates In  the  series  O  are  required  to  pay 
an  assessment  of  60  cents  on  the  first  day  of 
each  month.  On  January  20,  1903,  James  G. 
Leech,'  a  member  of  the  Order  of  Railroad 


Telegraphers,  on  his  application,  was  receiv- 
ed Into  the  Mutual  Benefit  Department  of 
the  order,  and  a  certificate  of  insurance  (No. 
7094,  series  C)  for  the  sum  of  $1,000  was 
issued  to  him,  payable  at  his  death  to  Maria 
Leech,  his  wife.  James  Leech  died  June  2, 
1906.  Notice  of  his  death  and  proofs  there- 
of were  duly  famished  the  defendant  but  It 
failed  and  refused  to  pay  the  Insurance,  and 
the  suit  was  brought  upon  the  certificate  to 
recover  the  amount  of  the  policy.  The  action 
was  begun  against  the  order,  alleging  that  It 
was  a  corporation.  After  the  answer  was 
filed,  the  following  stipulation  was  entered 
Into  between  the  parties:  "For  the  purpose 
of  simplifying  the  issues  in  this  case  and 
getting  tbe  case  in  shape  to  be  tried  at  the 
present  setting,  it  is  agreed  by  and  between 
the  parties  Jiereto  that  the  suit  shall  pro- 
ceed against  Leon  W.  Quick  as  secretary  and 
treasurer  of  the  Mutual  Benefit  Department 
of  the  Order  of  Railroad  Telegraphers  and 
as  trustee  of  the  funds  of  the  Mutual  Ben- 
efit Department  of  the  said  the  Order  of  Rail- 
road Telegraphers,  but  that  plaintiff  need 
not  file  an  amended  petition;  that  the  case 
shall  be  heard  upon  Its  merits  with  the  same 
effect  as  If  an  amended  petition  were  filed 
setting  up  the  cause  of  action,  on  the  benefit 
certificate  referred  to  in  plaintiff's  i>etltlon, 
against  said  Leon  W.  Quick  as  Grand  Sec- 
retary and  Treasurer  and  trustee  of  the 
funds  of  the  said  Mutual  Benefit  Department, 
the  said  Leon  W-.  Quick,  Grand  Secretary 
and  Treasurer,  as  aforesaid,  to  be  substitut- 
ed as  defendant.  And  the  said  Leon  W. 
Quick  hereby  enters  bis  appearance,  and 
waives  the  filing  of  any  amended  petition, 
and  agrees  that  said  action  shall  be  tried 
on  the  merits,  upon  the  issues  raised  by  the 
pleading;  It  being  the  Intention  of  the  par- 
ties hereto  to  have  a  determination  of  said 
cause  on  the  merits  without  regard  to  the 
technical  requirements  of  pleading.  But 
plaintiff  shall  file  forthwith  her  reply  to  the 
answer  of  the  defendant  now  on  file  in  said 
cause.  And  said  cause  shall  then  be  deemed 
at  Issue  as  a  suit  in  equity  brought  to  charge 
said  Leon  W.  Quick  as  trustee  of  the  funds 
aforesaid,  and  to  charge  the  said  Mutual 
Benefit  Department  of  said  the  Order  of 
Railroad  Telegraphers  as  a  voluntary  unin- 
corporated association.  And  It  is  agreed 
that  in  case  a  Judgment  is  rendered  In  this 
cause  In  favor  of  the  plaintiff,  said  Leon  W. 
Quick  shall  pay  the  same  out  of  the  funds 
of  the  said  Mutual  Benefit  Department  of 
said  Order  of  Railroad  Telegraphers."  The 
answer  interposed  the  follovring  defense: 
"That  the  benefit  certificate  became  null  and 
void  because  of  the  forfeiture  of  the  member- 
ship of  said  Leech,  deceased,  In  the  Order  of 
Railroad  Telegraphers  on  or  about  March  1. 
1906,  by  reason  of  nonpayment  of  dues  to 
said  order,  as  required  by  the  terms  of  said 
certificate  and  the  constitution,  laws,  rules, 
regulations,  and  requirements  of  said  order. 
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and  of  tbe  Mutual  Benefit  Department."  The 
answer  also  tendered  to  plaintiff  In  tbe  name 
of  and  In  betaalf  of  the  Mutual  Benefit  De- 
partment the  Bum  of  $2.40,  being  the  sum 
due  Leech  on  the  date  of  forfeiture,  on  ac- 
eount  of  payments  of  excess  assessments  to 
said  Mutual  Benefit  Department,  and  placed 
the  money  in  tbe  hands  of  the  clerk  of  the 
court  Plaintiff  replied  to  this  answer,  a]> 
leging  that  the  failure  on  the  part  of  saU 
Leech,  deceased.  If  any,  to  comply  with  the 
laws,  etc.,  of  the  Order  of  Railroad  Teleg- 
raphers and  those  of  the  Mutual  Benefit  De- 
partment as  to  payment  of  dues  to  said  or- 
der, had  beeti  fully  waived  by  both  associa- 
tions, as  evidenced  by  the  retention  by  the 
Mutual  Benefit  Department  of  the  $2.40, 
overpaid  assessments  by  deceased,  failure 
to  drop  said  Leech  from  the  roll  of  member- 
ship, or  take  any  action  whatever  with  ref- 
erence thereto;  that  under  the  laws,  etc.,  of 
the  order  there  conld  be  no  forfeiture  of 
membership  unless  both  dues  and  assess- 
ments of  said  Leech,  deceased,  were  not  ful- 
ly paid  within  the  time  prescribed,  and  that 
It  was  not  true  that  both  the  dues  and  assess- 
ments of  said  Leech,  deceased,  were  delin- 
quent; that,  to  compass  forfeiture  of  mem- 
bership otherwise,  it  would  be  necessary  to 
duly  try  the  member  on  charges  and  notice; 
and  that  no  such  trial,  etc.,  of  Leech,  the  de- 
ceased, was  ever  had,  but  his  name  was  con- 
tinued on  the  roll  of  membership,  and  there- 
fore he  continued  to  be  a  member  until  the 
date  of  his  death. 

The  constitution  and  by-laws  of  the  order 
were  offered  In  evidence,  and  the  parties 
agreed  upon  the  following  facts,  subject  to 
objection,  to  wit:  "That  the  Order  of  Rail- 
road Telegraphers  is  a  voluntary  organiza- 
tion instituted  to  advance  the  mutual  good 
of  Its  members  and  to  promote  and  encourage 
a  Mutual  Benefit  Department  for  the  aid  and 
comfort  of  the  beneficiaries  of  deceased  mem- 
bers; that  said  department  is  known  as  the 
'Mutual  Benefit  Department  of  tbe  Order  of 
Railroad  Telegraphers,'  and  Is  under  the  con- 
trol and  government  of  the  Grand  Division 
of  the  Order  of  Railroad  Telegraphers;  that 
said  Mutual  Benefit  Department  Is  not  a  de- 
partment or  part  of  the  Order  of  Railroad 
Telegraphers,  but  Is  a  separate  and  distinct 
voluntary  organization,  one  qualification  to 
membership  therein  being  membership  In 
the  Order  of  Railroad  Telegraphers;  that 
Leon  W.  Quick,  as  secretary  and  treasurer 
of  the  Mutual  Benefit  Department,  Is  the 
trustee  of  the  funds  of  said  Mutual  Benefit 
Department;  that  certificate  No.  7094,  series 
C  was  Issued  by  said  Mutual  Benefit  De- 
partment, and  not  by  the  Order  of  Railroad 
Telegraphers,  to  James  6.  Leech,  deceased, 
and  that  plaintiff  was  the  beneficiary  ;iamed 
therein,  who  at  that  date  was  the  wife  of 
said  Leech  and  is  now  his  widow;  that  the 
certificate  marked  'Exhibit  A'  to  plaintiff's 
I>etltion  is  tbe  certificate  so  issued;  that  the 


pamphlet  marked  'Exhibit  A'  to  defendant's 

answer  contains  the  constitution,  statutes. 
laws,  and  regulations  of  the  Order  of  Railroad 
Telegraphers  and  the  Mutual  Benefit  De- 
partment, and  said  pamphlet  Is  considered  iu 
evidence,  and  made  a  part  of  this  statemoit 
of  facts;  that  the  recitals  in  said  certificate 
and  said  pamphlet  contain  the  contract  t)e- 
tween  said  Leech  and  said  Mutual  Benefit 
Department;  that  there  was  due  and  payable 
to  the  Order  of  Railroad  Telegraphers  am 
dues  on  the  part  of  said  Leech  the  sum  of 
$4.00  on  January  1,  1906;  that  said  sum  was 
not  paid  at  that  time  by  said  Leech  or  by 
any  one  for  him,  or  at  any  time  thereafter, 
and  remained  unpaid  on  June  2,  1906,  when 
said  Leech  died;  that  said  Leech  paid  on  or 
about  February  12,  1006,  assessments  for  six 
months  from  January  to  June,  inclusive,  be- 
ing $3.60,  of  which  sum  $1.20  paid  the  as- 
sessments for  January  and  February,  1906, 
and  the  balance  of  said  sum  was  retained  by 
said  Mutual  Benefit  Department  until  ten- 
dered to  plaintiff  In  the  answer  of  defendant 
filed  herein;  that  there  are  sufficient  funds  In 
the  hands  of  Leon  W.  Quick,  as  trustee,  to 
pay  said  certificate  In  full;  that  no  charges 
were  ever  preferred  by  the  Order  of  Railroad 
Telegraphers  or  by  the  Mutual  Benefit  De- 
partment of  said  order  against  James  G. 
Leech  during  his  lifetime,  and  that  no  trial 
of  the  said  James  G.  Leech  was  had,  and 
that  no  notice  was  ever  given  to  tbe  Grand 
Secretary  and  Treasurer  that  the  said  James 
G.  Leech  was  expelled  from  the  order;  alsov 
that  the  name  of  James  G.  Leech  was  never 
dropped  from  the  roll  of  the  division  of 
which  be  was  a  member;  also,  that  the  sec- 
retary and  treasurer  of  the  Mutual  Benefit 
Department  never  reported  to  the  division 
secretary  that  James  G.  Ijeech  was  suspend- 
ed from  membership  In  his  division."  De- 
fendant moved  to  strike  out  the  last  para- 
graph of  the  agreed  statement  of  facts,  for 
the  reason  It  was  not  relevant  to  any  Issue  of 
fact  raised  by  tbe  pleadings,  which  motion 
was  overruled.  At  the  close  of  the  evidence 
the  court  gave  the  following  declaration  of 
law  for  plaintiff:  "The  court  declares  the 
law  to  be  that  under  the  pleadings  and  the 
agreed  facts  plaintiff  Is  entitled  to  recover.** 
The  court  refused  all  declarations  of  law 
asked  by  defendant,  and  rendered  Judgment 
for  plaintiff,  from  which  defendant  appealed. 

Eugene  McQuillan,  for  appellants.  E.  W. 
Pattlson,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  It  Is  stated  In  the  agreed  stipulation 
of  facts  that  there  was  due  from  licech,  the 
deceased  member,  on  January  1,  1906,  $4.50, 
to  the  Order  of  Railroad  T  pgraphers,  and 
that  said  sum  was  not  paid  at  that  time,  or  at 
any  time  thereafter,  by  said  Leech  or  by  any 
one  for  him.  Section  2,  art  15,  of  the  con- 
stitution of  the  order,  provides  that  the  dues 
of  each  member  shall  not  be  less  than  $8  per 
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annum,  payable  semiannually.  Section  2,  art. 
21,  provides  that  each  member  shall  be  as- 
sessed 60  cents  semiannually,  payable  in  ad- 
vance, and  that  any  member  "falling  or  de- 
clining to  pay  his  assessment  shall  stand  sus- 
pended and  shall  be  reported  in  all  things  the 
same  as  for  the  nonpayment  of  dues."  Sec- 
tion 26,  art.  22,  A  the  General  Statutes,  pro- 
vides: "A  member  refusing  or  neglecting  to 
pay  his  dues  six  months  In  advance  In  full 
is  not  In  good  standing  sixty  days  after  the 
first  day  of  the  semiannual  period  for  which 
the  amount  Is  due.  A  member  not  in  good 
standing  is  not  entitled  to  vote  In  his  division 
or  on  questions  before  the  division,  and  the 
Local  Board  of  Adjustment  shall  not  exer- 
cise Itself  in  his  behalf  in  case  of  grievance. 
When  a  member  becomes  delinquent  In  his 
dues  for  a  jieriod  of  six  months,  his  name 
shall  be  dropped  from  the  roll  of  the  division 
without  further  notice."  Section  20  of  the 
same  article  reads  as  follows:  "The  secretary 
shall  immediately  notify  the  Grand  Secretary 
and  Treasurer  of  all  suspensions  and  expul- 
sions, giving  dates  and  causes."  Article  5, 
Laws  Mutual  Benefit  Department,  reads  as 
follows :  "Every  person  applying  for  member- 
ship in  the  Order  of  Railroad  Telegraphers 
shall  present  with  his  petition  for  member- 
ship an  application  for  membership  in  the 
Mutual  Benefit  Department,  properly  filled 
out,  together  with  the  fee  therefor.  At  the 
time  of  his  Initiation,  the  application  for 
membership  in  the  Mutual  Benefit  Depart- 
ment shall  be  forwarded  by  him  to  the  secre- 
tary and  treasurer.  If  such  application  for 
insurance  is  rejected,  such  rejection  shall  In 
no  way  affect  his  membership  In  the  order. 
Forfeiture  of  membership  In  the  Mutual  Bene- 
fit Department  shall  cause  the  member  so 
forfeiting  to  stand  suspended  from  the  order 
without  further  notice  until  reinstated  in  the 
Mutual  Benefit  Department.  Members  of  the 
order  whose  dues  and  assessments  are  not 
fully  paid  within  sixty  days  from  the  l)egln- 
nlng  of  the  semiannual  dues  periods  shall  for- 
feit their  membership  In  the  Mutual  Benefit 
Department  without  further  notice.  Suspen- 
sions and  reinstatements  under  this  section 
will  be  made  by  the  secretary  and  treasurer, 
and  will  be  reported  by  him  to  the  division 
secretary.  No  member  reported  by  the  secre- 
tary and  treasurer  as  suspended  under  tills 
law  shall  be  permitted  to  participate  in  any 
of  the  privileges  of  membership  until  he  has 
been  reported  as  reinstated  by  the  secretary 
and  treasurer." 

To  quote  from  defendant's  brief:  "The 
question  presented  in  this  case  for  decision 
is:  Did  Leech,  deceased,  cease  to  be  a  mem- 
ber of  the  Order  of  Railroad  Telegraphers 
and  of  the  Mutual  Benefit  Department  of  said 
order,  and  thus  render  his  contract  with  the 
Mutual  Benefit  Department  (upon  which  this 
action  is  based)  null  and  void  on  or  about 
March  1,  1906  (or  at  any  time  prior  to  his 
death,  which  occurred  June  2,  1906),  because 
'Of  nonpayment  of  the  dues,  amounting  to  $4.- 


■50.  to  the  Oi-der  of  Railroad  Telegraphers, 
which,  by  virtue  of  the  law  of  the  order,  were 
due  and  payable  on  January  1,  1906?  De- 
fendant's position  is  that  failure  in  this  re- 
spect (which  failure  la  admitted  by  plaintiff) 
ipso  facto  forfeited  Leech's  membership  in 
the  Order  of  Railroad  Telegraphers  and  in 
the  Mutual  Benefit  Department  of  said  order 
within  60  days  after  said  dues  were  payable, 
namely,  on  or  about  March  1,  1906,  by  virtue 
of  article  5  of  the  laws  of  the  Mutual  Bene- 
fit Depajrtment,  and  that  the  retention  by  the 
Mutual  Benefit  Department  of  the  $2.40,  the 
excess  of  assessments,  does  not  constitute  a 
waiver  of  such  forfeiture,  nor  estop  the  Mu- 
tual Benefit  Department  from  setting  up  the 
defense  of  forfeiture  In  this  action."  The 
constitution  and  laws  of  the  order  by  the 
terms  of  the  certificate  of  Insurance  are  made 
a  part  thereof,  and  therefore  form  a  part  of 
the  contract  of  Insurance.  When  this  is  so, 
it  is  well-settled  law  that  orders  of  the  char- 
acter of  the  Order  of  Railroad  Telegraphers 
may  provide  for  forfeiture  Ipso  facto  for  the 
nonpayment  of  dues  and  assessments  of  the 
member.  Lavin  v.  Grand  Lodge  A.  O.  U.  W., 
104  Mo.  App;,  loc.  cit  17,  78  8.  W.  325,  and 
cases  cited.  Article  5  (quoted  above)  declares 
for  forfeiture  in  the  Mutual  Benefit  Depart- 
ment if  the  member  does  not  pay  his  dues  and 
assessments  in  00  days  from  the  time  they 
become  due.  It  further  provides  that  suspen- 
sions and  reinstatements  will  be  made  by  the 
secretary  and  treasurer,  and  will  be  reported 
by  him  to  the  division  secretary.  It  is  ad- 
mitted that  the  secretary  and  treasurer  never 
found  that  Leech  was  suspended,  or  reported 
him  as  suspended  to  the  division  secretary 
for  nonpayment  of  dues  and  assessments,  or 
for  any  other  cause.  The  latter  clause  of 
this  article,  treating  of  suspensions  and  re- 
instatements of  members,  should  be  construed 
in  connection  with  section  26,  art.  22,  of  the 
laws  of  the  order,  which  provides  that  a 
member  refusing,  or  neglecting,  to  pay  his 
dues  six  months  In  advance,  is  not  in  good 
standing  60  days  after  the  first  day  of  the 
semiannual  period,  and  is  not  entitled  to  vote 
In  his  division.  Read  together,  the  last  clause 
of  article  5  and  section  26,  art  2,  mean  that 
If  a  member  forfeits  his  membership  in  the 
Mutual  Benefit  Department  for  nonpayment 
of  dues  and  assessments,  and  the  forfeiture 
is  reported  by  the  secretary  and  treasurer  to 
the  division  secretary,  the  member  is  not  In 
good  standing,  and  is  not  entitled  to  vote  in 
his  division  until  bis  standing  in  the  order  is 
restored;  and  do  not  mean,  as  contended  by 
plaintiff's  counsel,  that  the.  member's  certifi- 
cate of  insurance  cannot  be  forfeited  for  non- 
payment of  dues  and  assessments  until  the 
forfeiture  is  made  or  declared  by  the  secre- 
tary and  treasurer  of  the  Mutual  Benefit  De- 
partment, and  reported  by  him  to  the  secre- 
tary of  the  division  of  the  order  to  which  the 
member  belongs;  and  we  thinic  article  5  is 
self-executing.  Forfeitures  are  not  favorites 
of  the  law,  and  contracts  providing  for  them 
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abould  be  strictly  construed,  and  certificates 
of  insurance  in  fraternal  beneficiary  associa- 
tions are  not  exempt  from  the  general  rule. 
McGannon  v.  Aliller's  Nat.  Ins.  Co.,  171  Mo. 
143,  71  S.  W.  160,  94  Am.  St  Rep.  778;  Co- 
lumbia P.  S.  Co.  V.  Fidelity  &  C.  Co.,  104  Mo. 
App.,  loc.  clt.  167,  78  S.  W.  320;  Foglesong 
T.  Modern  Brotberbood  of  America,  121  Mo. 
App.  553,  97  S.  W.  240;  Renn  v.  Supreme 
Lodge  K.  of  P.,  83  Mo.  App.  442.  Reading 
article  5,  supra,  tbe  law  requiring  tbe  pay- 
ment of  monthly  assessments,  and  tbe  law  re- 
quiring the  payment  of  semiannual  dues  In- 
to the  certificate  of  Insurance,  on  a  strict 
construction,  two  things  must  coexist  to  work 
a  forfeiture  of  tbe  certificate,  namely,  non- 
payment of  one  or  more  monthly  assessments 
and  a  failure  to  pay  semiannual  dues  within 
60  days  from  tbe  beginning  of  the  semiannual 
dues  period — In  Leech's  case  60  days  from 
January  1st  of  each  year.  Hyatt  v.  Legal  Pro- 
tective Ass'n,  106  Mo.  App.  610,  81  S.  W.  470 ; 
MasI  r.  Congrega  San  Donate  Di  Mutuo  Suc- 
corso  (Sup.)  40  N.  Y.  Supp.  667;  Elliot  v. 
Grand  Lodge,  2  Kan.  App.  430,  42  Pac.  1009. 
It  Is  admitted  tbat  Leech  was  not  delinquent 
In  the  payment  of  his  monthly  assessments, 
and  for  this  reason  we  do  not  think  bis  cer- 
tificate was  forfeited.  We  also  think  tbe  or- 
der, through  tbe  secretary  and  treasurer  of 
the  Mutual  Benefit  Department,  waived  the 
forfeiture  clause  of  article  5. 

From  tbe  agreed  statement  of  facts  it  ai>- 
pears  tbat  tbe  sum  of  $1.20  of  the  $4.50  paid 
by  Leech  on  February  12,  1906,  was  due  on 
his  assessments  for  the  months  of  January 
and  February,  1906,  and  that  the  balance  was 
retained  by  the  secretary  and  treasurer  un- 
til tendered  by  the  answer.  The  assessments 
were  payable  monthly  in  advance,  and  |3.60 
was  credited  to  Leech  as  payment  of  six 
months'  assessments  in  advance.  But,  If  bis 
certificate  was  forfeited  on  March  1,  1906,  as 
contended  by  defendant's  counsel,  the  sum  of 
$2.40  of  the  amount  tendered  should  have 
been  returned  to  him  at  that  time.  If  there 
was  no  forfeiture,  then  Leech  had  overpaid 
his  monthly  assessments  for  six  months  by 
90  cents,  and  this  amount  was  due  him  at  the 
time  of  bis  death,  unless  it  should  be  credited 
to  blm  on  his  dues.  As  stated  above,  tbe 
nonpayment  of  dues  and  assessments,  under 
tbe  laws  of  the  order,  operated  to  forfeit  a 
benefit  certificate  and  put  the  member  in  bad 
standing  with  the  order,  but  to  bring  about 
tbe  latter  result  the  delinquencies  had  to  be 
reported  to  tbe  secretary  of  the  delinquent's 
division.  This  was  not  done  In  Leech's  Case. 
On  tbe  contrary,  the  secretary  and  treasurer 
retained  tbe  money  paid  to  him  by  Leecb, 
wblcb  was  not  due  on  any  assessment  Wby 
did  be  retain  It  and  why  did  he  not  report 
[ieecb's  delinquency  to  tbe  secretary  of  his 
division?  His  action  In  retaining  tbe  money 
not  due  and  his  failure  to  report  tbe  non- 
payment of  tbe  semiannual  assessment  of 
$4.50  can  be  reconciled  upon  no  other  theory 
than  tbat  he  did  not  Intend  to  take  advantage 


of  tbe  delinquency  to  forfeit  Leech's  benefit 
certificate,  and  put  bim  in  bad  standing  with 
the  order.  If  this  is  so,  then  there  was  an 
Intentional  abandonment  by  the  secretary 
and  treasurer  of  tbe  right  of  forfeiture  and 
of  tbe  right  to  put  Leecb  in  bad  standlni; 
with  the  order.  In  other  words,  tbe  secre- 
tary and  treasurer  waived*tbe  enforcement 
of  the  provisions  of  article  5  and  of  section 
26,  art  2,  of  tbe  laws  of  tbe  order  and  of 
Its  Mutual  Benefit  Department  Reed  v. 
Bankers'  Union,  121  Mo.  App.,  loc.  clt  42C. 
99  S.  W.  55,  and  cases  cited.  See,  also,  Riley 
V.  Insurance  Co.,  117  Mo.  App.,  loa  clt.  235, 
92  S.  W.  1147;  Polk  v.  Western  Assurance 
Co.,  114  Mo.  App.,  loc.  cit  619,  90  S.  W.  397; 
EJdmonds  v.  Modern  Woodmen  of  America, 
125  Mo.  214,  102  S.  W.  601.  And  It  was  too 
late,  after  Leecb  was  dead  and  suit  was 
brought  upon  the  certificate,  for  defendant  to 
back-track  by  tendering  the  money  he  bad 
retained.  Andrus  v.  Insurance  Ass'n,  168 
Mo.  161,  67  S.  W.  682.  Tbe  secretary  and 
treasurer  of  tbe  Mutual  Benefit  Department 
did  not  object  to  receiving  and  retaining  mon- 
ey not  yet  due  on  assessment,  and,  if  he  de- 
sired to  forfeit  tbe  certificate  of  Insurance 
and  place  Leecb  In  bad  standing  with  tbe  or- 
der, be  should  have  acted  during  Leech's 
lifetime  by  returning  tbe  money  not  due: 
and  it  is  presumed  that  If  be  thought  or 
found  the  certificate  was  forfeited,  he  would 
have  returned  tbe  $2.40  of  tbe  money  In  bis 
hands  on  the  date  tbe  certificate  became  for- 
feited, or  Immediately  thereafter.  By  re- 
taining tbe  money  we  think  defendant  is  es- 
topped from  making  tbe  defense  of  forfeiture. 
Thompson  v.  Traders'  Ins.  Co.,  109  Mo.  12, 
68  S.  W.  889. 

But  It  Is  contended  by  defendant  that 
tbe  secretary  and  treasurer  of  tbe  Mutual 
Benefit  Department  had  no  authority  to 
set  aside  or  waive  the  enforcement  of  arti- 
cle 5.  Article  6  provides:  "The  olBcers  of 
this  department  shall  consist  of  an  iusurauoe 
connnlttee,  a  president,  and  a  secretary  and 
treasurer.  The  insurance  committee,  which 
shall  be  tbe  board  of  directors,  shall  be  elect- 
ed by  the  Grand  Division  of  tbe  order.  The 
President  of  the  order  shall'  be,  ex  officio, 
the  president;  the  Grand  Secretary  and  Treas- 
urer of  tbe  order  shall  be,  ex  officio,  the  secre- 
tary and  treasurer."  Article  9  provides: 
"The  secretary  and  treasurer  shall  keep  a 
true  record  of  all  the  business  of  the  depart- 
ment, a  register  of  tbe  members,  wltb  the 
number  and  date  of  each  certificate  Issued; 
receive  and  bold  in  trust  all  funds  of  tbe  de- 
partment, and  for  each  approved  claim  be 
shall  as  soon  as  possible  pay  to  tbe  proper 
person  or  persons  such  amount  as  may  be 
realized  from  an  assessment  levied  for  tbe 
purpose  of  paying  the  claim:  Provided,  the 
amount  paid  shall  in  no  case  exceed  the 
amount  for  which  the  member  was  insured. 
He  shall  submit  a  correct  report  biennially,  or 
oftener,  If  required  by  the  Insurance  com- 
mittee, of  business  transacted  by  blm,  num- 
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ber  of  members  and  the  condition  of  the  de- 
partment, and  exhibit  proper  roucliers  and  re- 
ceipts for  all  expenditures.  His  l>ooks  shall 
at  all  times  be  subject  to  the  Inspection  of 
the  Insurance  committee  or  any  person  ap- 
pointed by  them."  Under  the  latter  article, 
the  secretary  and  treasurer  Is  the  working 
oflicer  of  the  Mutual  Benefit  Department,  its 
business  manager,  and  chief  officer,  and,  as 
neither  the  certificate  nor  laws  of  the  order 
put  any  limitation  on  his  power  to  waive 
strict  compliance  with  the  laws  of  the  order, 
in  re8i)ect  to  the  payment  of  dues  and  assess- 
ments, we  think  a  waiver  Is  within  the  ap- 
parent scope  of  bis  authority.  Reed  v.  Bank- 
ers' Union,  supra.  The  case  does  not  fall 
within  the  do<i:rlne  of  the  cases  of  Ellerbe 
v.  Fitust,  119  Mo.  653,  25  S.  W.  390,  25  U  R. 
A.  149,  and  Burbank  v.  Boston  Police  Relief 
Ass'n,  144  Mass.  434,  11  N  W.  691,  cited  by 
defendant  In  the  case  of  Ellerbe  v.  Faust, 
Faust  bad  been  a  member  of  the  Masonic 
Order  and  also  a  member  of  a  mutual  benefit 
society  composed  exclusively  of  members  of 
the  order.  He  lost  his  membership  in  the 
Masonic  Order  by  reason  of  engaging  In  an 
occupation  which  forfeited  his  membership 
under  the  laws  of  the  order,  and  at  the  same 
time  and  for  the  same  reason  lost  his  mem- 
bership in  the  benefit  society.  However,  be 
continued  for  a  time  to  pay  assessments  to 
the  society,  believing  he  owed  them,  which 
were  received  and  kept  by  the  ofiicers  of  the 
society.  It  was  held  that  the  payment  of 
the  assessments  by  Faust,  and  their  retention 
by  the  officers  of  the  society  did  not  have  the 
effect  to  restore  him  to  membership  In  the 
society.  Burbank  v.  Boston  Police  Relief 
Ass'n,  supra,  is  a  parallel  case,  in  which  it 
was  ruled  that  after  a  police  officer  ceased 
to  be  a  member  of  the  association  it  was  not 
estopped  by  the  acts  of  its  officers  to  deny 
that  he  was  a  member.  Leech  did  not  cease 
to  be  a  member  of  the  order,  and  the  ques- 
tion is  not  whether  he  was  restored  to  mem- 
bership after  expulsion  or  suspension,  but 
whether  his  certificate  of  Insurance  was 
forfeited  while  he  was  a  member  of  the  order 
in  good  standing. 

For  the  reasons  stated,  we  do  not  think  the 
certificate  sued  on  was  forfeited,  and  affirm 
ttie  Judgment 

GOODE,  J.,  and  NORTONI,  X,  concur  on 
first  proposition  discussed  in  opinion  only. 

On  Rehearing. 

GOODE,  3.  I  have  re-examined  this  case 
with  reference  to  the  soundness  of  our  de- 
cision <m  the  first  proposition  in  the  opin- 
ion, and  am  convinced  it  was  sound.  I  will 
state  my  reasons:  Much  is  said  in  the  mo- 
tion for  rehearing  about  the  Mutual  Benefit 
Department  and  the  order  of  Railroad  Teleg- 
raphers being  two  distinct  organizations; 
but  I  find  that  fact  is  immaterial.  There  is 
a  certain  relationship  between  them  as  shown 
by  the  constitution  and  by-laws.    Leech  died 


June  2,  1906.  His  assessments  were  paid  to 
Jime  1st,  and  it  is  not  contended  there  was  a 
delinquency  In  assessments  which  would,  by 
Itself,  work  a  forfeiture.  If  there  was  a  de- 
linquency in  assessments,  it  was  only  for 
one  day — 1.  e.,  from  June  1st  to  June  2d — 
which  would  not  constitute  a  forfeiture.  But 
he  was  delinquent  in  his  dues  from  January 
1st  to  June  2d;  that  is,  five  months  and  one 
day.  Now,  article  5  of  the  by-laws  (abstract 
22)  says:  "Members  of  the  order  whose  dues 
and  assessments  are  not  fully  paid  within 
sixty  days  from  the  beginning  of  the  semi- 
annual dues  period,  shall  forfeit  their  mem- 
bership in  the  Mutual  Benefit  Department 
without  further  notice."  It  will  be  observed 
that  dues  and  assessments  are  united  by  the 
copulative  conjunction,  which  clearly  implies 
that  in  order  to  work  a  forfeiture  after  sixty 
days'  delinquency,  the  delinquency  must  be 
in  both  dues  and  assessments.  The  defend- 
ant's attorney  earnestly  Insists  that  it  should 
be  read  dues  "or"  assessments,  and  that  60 
days'  delinquency  In  either  would  work  a  for- 
feiture, and  hence  Leech's  five  months'  delin- 
quency in  his  dues  suffices  to  forfeit  his  mem- 
bership. I  think  this  argument  is  refuted  by 
the  by-laws  relating  to  nonpayment  of  dues, 
which  will  be  found  on  page  31  of  the  ab- 
stract and  Is  section  26.  This  section  says 
that  a  member  refusing  or  neglecting  to  pay 
his  dues  for  six  months  in  advance  in  full  is 
not  in  good  standing  60  days  after  the  delin- 
quency begins,  and  then  says,  in  a  concluding 
paragraph,  that  if  a  member  is  delinquent  in 
dues  for  six  months,  his  name  will  be  dropped 
without  further  notice.  It  seems  to  be  cer- 
tain that  this  clause  means  a  delinquency  in 
dues  alone  In  order  to  work  a  forfeiture  of 
insurance  or  membership  must  last  six 
mouths.  In  other  words,  I  read  the  by-laws 
to  mean  that  a  delinquency  in  both  assess- 
ments and  dues  for  60  days  will  work  a  for- 
feiture, or  a  delinquency  in  dues  alone  for 
six  months  will  work  a  forfeiture.  Leech  was 
not  delinquent  in  his  dues  for  six  months: 
and  hence  his  insurance  was  in  force. 

With  the  other  parts  of  the  opinion  I  do 
not  agree.  However,  the  Judgment  should  be 
affirmed  on  the  first  proposition. 


O'DONNELL  v.  O'NEIL. 

(St.  Louis  Court  of  Appeals.     Missouri.    April 
14,  190&) 

1.  Highways— Use  of  Highwats— Care  Re- 

qUIBED  OF  TBAVEI.EB8. 

The  driver  of  a  horse  and  bugK7  and  tkp 
operator  of  an  automobile  have  equal  rights  in 
the  use  of  the  streets,  and  each  must  observe 
reasonable  care  for  the  other's  safety,  deter- 
mined from  the  extent  of  danger  incident  to  the 
use  of  the  respective  vehicles,  and  therefore 
merely  running  an  automobile  into  a  street  while 
horses  are  driven  thereon  does  not  authorize  an 
inference  of  negligence  of  the  operator  of  the 
automobile. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  IS  459,  460.] 


Digitized  by 


Google 


816 


100  SOUTHWESTERN  REPORTER. 


(Uo. 


2.  Save. 

The  operator  of  an  antomobile  ran  his  ma- 
chine across  a  street.  As  soon  as  a  horse  show- 
ed frisbt  he  backed  the  machine  away  and 
stopped.  The  noise  made  by  the  machine  was 
not  different  from  that  of  other  automobiles. 
Held,  that  the  operator  was,  as  a  matter  of  law, 
free  from  negligence,  relievinit  him  from  liability 
for  injaries  sustained  by  the  horse  becoming 
frightened  and  running  away. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty;  Jas.  El  Wlthrow,  Judge. 

Action  by  Cornelius  O'Donnell  against 
James  P,  O'Nell.  From  a  judgment  of  non- 
suit, plaintiff  appeals.    Affirmed. 

Paxon  &  Clark  and  Joa  A.  Wright,  for 
appellant.  Boyle  &  Priest  and  Geo.  T.  Priest, 
for  respondent. 

GOODE,  J.  Appellant  filed  tbls  action  to 
recover  damages  for  a  personal  Injury  al- 
leged to  have  been  due  to  respondent's  neg- 
ligence In  operating  an  automobile.  The 
accident  occurred  October  18,  1902,  In  the 
forenoon,  and  on  West  Pine  Boulevard  In  the 
city  of  St.  Louis,  at  a  point  between  Spring 
and  Vanderventer  avenues.  It  Is  alleged  the 
automobile  emitted  loud,  hissing,  and  puffing 
sounds  caused  by  using  gasoline  In  the  pro- 
pelling of  the  machine,  and  by  the  exhaust  of 
gasea  in  the  engine  propelling  It;  that  the 
automobile  was  large,  bright  In  color,  and 
different  from  the  other  vehicles  used  In  the 
streets,  and  the  noise  It  emitted  and  its  ap- 
pearance was  likely  to  frighten  horses,  es- 
pecially when  the  machine  was  driven  toward 
them  without  warning.  It  is  further  stated 
that  while  appellant  was  driving  In  his 
buggy  along  Pine  street  respondent's  auto- 
mobile was  standing  on  the  south  side  of 
said  street  near  the  curb;  that  as  appellant 
was  passing  the  machine  respondent,  who 
was  in  charge  thereof,  while  he  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
appellant  driving  In  close  proximity,  sudden- 
ly and  carelessly  ran  the  machine  near  ap- 
pellant's horse  and  within  two  feet  of  the 
same,  and  while  the  machine  was  being  thus 
run  toward  appellant's  horse  respondent  care- 
lessly and  negligently  permitted  loud,  vio- 
lent, and  hissing  sounds  to  escape  from  It, 
frightening  appellant's  horse,  which  ran 
away,  causing  the  buggy  to  strike  the  side- 
walk and  throw  plaintiff  to  the  ground.  The 
answer  Is  a  general  denial.  A  line  of  car- 
riages was  drawn  np  on  either  side  of  the 
street  In  front  of  a  residence  where  a  funeral 
was  In  prog^rese.  Respondent  was  attending 
the  funeral,  and  had  gone  there  In  his  au- 
tomobile. The  machine  was  on  the  south 
side  of  Pine  street,  against  the  curb,  and  to 
the  west  of  the  line  of  carriages.  Between 
the  row  of  carriages  on  the  north  and  south 
sides  of  the  street  was  a  passageway  about 
10  feet  wide,  through  which  vehicles  could 
go.  Appellant  was  driving  through  said  de- 
file behind  a  coal  wagon,  and  8  or  10  feet  to 
the  rear.  He  was  going  westward.  When 
the  coal  wagon  bad  passed  out  of  the  defile 


and  appellant's  buggy  was  In  the  act  of  pass- 
ing out,  respondent  started  in  a  northerly 
or  northeasterly  direction  across  the  street 
In  his  machine,  thus  bringing  It  in  front  of 
and  not  far  from  the  head  of  appellant's 
horse.  The  noise  and  sight  of  the  machine 
frightened  the  animal,  which  reared  and  al- 
most immediately  ran  away,  throwing  appel- 
lant out  of  the  baggy.  As  eoon  aa  the  horse 
gave  signs  of  fri^t  respondent  bacHced  his 
machine  and  stopped.  According  to  the  testi- 
mony of  plaintiff  and  all  the  witnesses  who 
spoke  about  the  matter  the  noise  of  the  auto- 
mobile was  not  unusual,  but  like  that  emft- 
ted  by  any  gasoline  automobile.  At  the  con- 
clusion of  the  testimony  for  appellant  the 
court  gave  an  Instruction  that,  under  the  law 
and  evidence,  the  verdict  must  be  for  re- 
spondent; whereupon  appellant  took  a  non- 
suit, with  leave  to  move  to  set  the  same  aside. 
which  motion  having  been  made  and  overml- 
ed  and  judgment  entered  against  appellant, 
the  present  appeal  was  prosecuted. 

We  thought  on  the  argument-  this  appeal 
must  fall,  and  a  reading  of  the  record  and 
the  cases  In  point  has  confirmed  this  opin- 
ion. The  decisions  cited  for  appellant,  and 
others  we  have  looked  Into  which  support  a 
finding  of  negligence  in  the  management  of 
an  automobile  <w  engine,  whereby  some  one 
was  Injured,  all  contain  and  turn  on  the  fact 
that  the  person  in  charge  of  the  machine,  aft- 
er be  saw  the  danger  to  which  another  was 
exposed  from  it,  might  have  averted  the  acci- 
dent by  stopping  or  doing  something  else,  or 
else  on  the  fact  that  the  machine  was  emit- 
ting unusual  noises.  The  cases  most  In  point 
are,  of  course,  those  in  which  horses,  fright- 
ened by  a  machine,  Injured  persons  In  ve- 
hicles they  were  drawing.  In  these  decisions 
it  either  appeared  the  evidence  would  support 
a  finding  that  after  the  person  in  charge  of 
the  machine  ought  to  have  discerned  the  un- 
easiness of  the  horse  he  omitted  to  stop  the 
machine,  or  that  there  was  something  out  of 
the  ordinary  about  the  noise  of  the  machine. 
McFem  v.  Gardner,  121  Mo.  App.  1,  97  S.  W. 
972;  Feeney  v.  Railroad,  123  Ma  App.  420. 
90  S.  W.  477;  Phelan  V.  Railroad,  116  Mo. 
App.  423,  91  8.  W.  440;'  Brown  v.  Railroad. 
89  Mo.  App.  192;  Topeka  Water  Co.  v.  Whit- 
ing, 58  Kan.  639,  50  Pac.  877,  39  L.  R.  X. 
90;  Watd  v.  Meredith,  220  III.  88,  77  N.  B. 
118;  Christy  v.  Elliott,  216  III.  31,  74  N.  E. 
1035,  12  L.  R.  A.  (N.  S.)  215,  106  Am.  St. 
Rep.  106;  Strand  v.  Automobile  Co.  (Iowa) 
113  N.  W.  488;  Shlnkle  v.  McGullough,  116 
Ky.  960,  77  8.  W.  196,  105  Am.  St.  Rep. 
249.  And  see,  too,  annotation  to  Christy  ▼. 
Elliott  216  111.  81,  74  N.  E.  1086,  1  L.  R.  A. 
(N.  S.)  215,  108  Am.  St  Rep.  18&  Most  of 
those  cases  deal  with  automobile  accidents, 
and  the  others  Involve  facts  governed  by  the 
same  principles  of  law.  The  uniform  testi- 
mony in  the  present  case  proves  respondent 
reversed  his  automobile,  ran  back  toward 
the  curbing,  and  stopped  as  soon  as  ovpel- 
lant's  horse  showed  fright     A)H>ellant  hlm- 
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•elf  testified  the  noise  was  not  different  ftom 
that  of  other  aafcmobiles.  With  these  two 
facta  established,  the  case  Is  discriminated 
from  all  those  In  which  the  finding  of  negli- 
gence was  supported.  The  question,  then, 
comes  down  to  this:  Might  a  Jury,  consist- 
ently with  the  general  rules  sf  the  law  of 
negligence,  find  respondent  was  negligent  In 
running  across  the  passageway  between  the 
carriages,  when  he  could  see  appellant's  horse 
was  about  to  emerge  from  said  passageway? 
When  appellant  first  noticed  the  automobile 
It  was,  he  said,  six  or  seven  feet  south,  slight- 
ly west  of  his  horse,  and  coming  across  the 
street,  and  when  it  stopped  it  was  immediate- 
ly in  front  of  the  horse.  The  impression 
made  is  that  respondent  ran  the  automobile 
from  the  south  curb  to  the  middle  of  the 
street  in  order  to  turn  around,  and  in  so  do- 
ing brought  It  In  front  of  the  month  of  the 
defile  between  the  carriages  as  appellant  was 
in  the  act  of  passing  out  of  the  defile. 

It  is  argued  that  respondent  should  have 
anticipated  the  automobile  might  frighten 
the  horse  In  crossing  the  pathway,  and  was 
negligent  in  not  waiting  to  start  the  machine 
across  the  street  until  appellant  had  driven 
past  In  support  of  this  argument  considera- 
ble stress  Is  laid  on  the  rarity  of  automobiles 
In  St.  Louis  at  the  time  of  the  accident  (five 
or  six  years  ago)  as  compared  with  the  pres- 
ent time.  What  ratio  the  automobiles  Ihen 
In  use  bear  to  the  number  in  use  now  we 
do  not  know;  but  they  were  common  In  St 
Louis  then,  and  we  attach  little  importance 
to  this  point  Our  opinion  is  that  merely 
running  the  automobile  Into  the  street  while 
appellant's  horse  and  other  horses  were  pass- 
ing by  did  not  bespeak  negligence,  and  the  in- 
ference of  negligence  from  that  fact  alone 
would  be  unfair.  Appellant  and  his  horse 
and  buggy  and  respondent  and  his  machine 
enjoyed  equal  rights  in  the  use  of  the  street 
and  each  was  bound  to  observe  reasonable 
care  for  the  other's  safety.  What  would  ful- 
fill the  reasonable  care  exacted  by  the  law  Is 
to  be  determined  from  the  extent  of  danger 
Incident  to  the  use  of  the  respective  vehicles. 
Cases,  supra.  Automobiles  are  constantly 
driven  along  streets  past  horses  without 
frightening  them,  and  if  the  appearance  and 
movement  of  a  particular  automobile  and 
the  noise  Incident  to  its  operation  are  in  no 
way  unusual  it  is  not  per  se  a  wrongful  act 
to  operate  it  in  proximity  to  a  horse  so  long 
as  the  horse  exhibits  no  fright  Therefore 
respondent  was  within  his  rights  In  running 
his  machine  in  the  street  until  he  observed, 
or  ou^t  in  common  prudence,  to  have  ob- 
served, appellant's  horse  was  alarmed.  As 
soon  as  the  horse  showed  alarm,  respondent 
backed  away  from  it  and  stopped,  thereby 
doing  what  he  could  to  allay  the  fright  of 
the  horse  and  prevent  a  casualty. 

We  find  no  evldeace  of  negligence  In  the 
case,  and  affirm  the  Judgmeqt  of  the  lower 
oomrt    All  ooBciir. 

i«es.w^-62 


SMITH  V.  CITY  OF  HAYTI. 

(St  Louis  Court  of  Appeals.     Missouri.    Apr* 

14,  1908.) 
municipai.   oobpobations  —  defective 

Stbeets— Neouoence. 

A  city  improved  the  entire  width  of  a 
street  for  travel.  Thereafter  the  city  dup  a 
ditch  across  the  street,  and  constructed  a  bridge 
over  the  ditch,  leaving  a  strip  of  about  6  feet 
wide  from  the  bridee  to  the  sidewalk.  Ttie 
ditch  between  the  bridge  and  the  sidewalk  was 
left  unguarded.  Held,  that  the  city  was  negli-. 
gent  and  liable  for  injuries  sustained  to  a  trav- 
eler driving  into  the  ditch. 

[Eld.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  36.  Municipal  Corporations,  i  1623.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;   Henry  C  Riley,  Judge. 

Action  by  P.  B.  Smith  against  the  city  of 
Haytl.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

S.  J.  Jeffries  and  W.  J.  Hlggs,  for  appellant. 
Von  Mays  and  Duncan  &  Bragg,  for  respond- 
ent 

OOODE,  J.  This  appellant  has  not  set 
forth  in  its  statement  any  of  the  facts  In 
proof,  and,  though  it  assigns  for  error  the  ad- 
mission of  incompetent  evidence,  has  failed 
to  state  such  evidence.  We  might  dismiss 
the  appeal  for  noncompliance  with  our  rules, 
but  will  consider  the  main  proposition  relied 
on  for  a  reversal  of  the  judgment  The  ac- 
tion was  instituted  to  recover  for  damage 
done  to  a  team,  buggy,  and  harness  by  driving 
them  into  a  ditch  across  a  public  street  in  the 
city  of  Haytl.  The  ditch  ran  across  Jasper 
street  a  north  and  south  thoroughfare,  inter- 
sected by  Carmine  street  running  east  and 
west  We  understand  from  the  testimony  in 
the  record  that  the  ditch  was  dug  along  the 
south  Bide  of  Carmine  street,  and  extended 
across  Jasper  street  at  the  crossing  of  the  two 
streets.  We  are  not  quite  certain  of  the  loca- 
tion of  the  ditch,  because  the  witnesses  had  a 
plat  before  them  while  testifying  to  which  they 
continually  referred  without  naming  the 
streets,  and  this  plat  Is  not  In  the  record. 
Jasper  street  is  60  feet  wide,  a  strip  on  either 
side  being  occupied  by  a  sidewalk,  or  Intended 
for  use  as  a  sidewalk.  The  driveway  prin- 
cipally used  was  a  strip  20  feet  wide  in  the 
center  of  the  street  and  Just  before  the  ac- 
cident occurred  a  bridge  of  the  width  of  this 
central  strip  had  been  built  over  the  ditch. 
A  strip  5%  or  6  feet  wide  extended  from  the 
bridge  to  the  sidewalk  on  the  west  side  of 
Jasper  street  and  across  this  atrip  the  ditch 
extended  as  an  open  excavation,  unguarded  bj 
barriers  or  In  any  other  mode  to  protect  the 
traveling  public.  Plaintiff,  who  keeps  a  Uvery 
stable,  had  hired  a  team  to  a  young  man  to  go 
to  CarruthersviUe,  another  town  In  the  same 
coimty.  The  hirer  returned  to  Haytl  late  in 
the  night,  driving  southward  on  Jasper  street 
As  It  had  been  raining  and  the  night  was 
very  dark,  he  was  compelled  to  guide  him- 
self along  the  street  as  best  he  could  by  the 
bulk  of  the  houses  on  either  side.    When  he 
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reached  Carmine  street,  still  going  soHthward, 
he  missed  the  bridge  and  the  team  and  buggy 
went  Into  the  ditch,  an  excavation  S%  feet 
deep  and  2V^  feet  wide.  The  team  was  travel- 
ing In  a  walk  at  the  time,  and  the  evidence 
proves  the  driver  was  using  care  to  avoid  an 
accident  No  lights  were  about  the  bridge  or 
the  excavation  to  indicate  to  the  driver  the 
proper  course  or  warn  him  of  danger.  The 
main  proposition  invoked  by  appellant's  coun- 
sel is  that,  because  the  bridge  was  as  wide  as 
the  portion  of  Jasper  street,  which  had  been 
improved  for  a  driveway  more  than  the  re- 
mainder of  the  street  between  the  sldewallcs, 
the  city  is  not  responsible  for  the  accident, 
which  occurred  from  the  team  and  vehicle 
going  outside  said  driveway.  Absolute  non- 
liability on  the  part  of  the  city  is  asserted, 
and  the  argument  urged  that  the  city  did  its 
whole  duty  by  improving  a  portion  of  street 
sufficient  to  accommodate  the  usual  quantity 
of  travel  by  horses  and  vehicles.  In  support 
of  this  position  we  are  cited  to  the  cases  of 
Ruppenthal  v.  St.  Louis,  190  Mo.  213,  88  S. 
W.  612,  and  Biockler  v.  Kansas  City,  94  Mo. 
App.  464,  68  S.  W.  363.  The  Ruppenthal  de- 
cision dealt  with  an  accident  which  occurred 
on  a  portion  of  a  street  never  graded  or  other- 
wise improved,  or  thrown  open  for  the  use 
of  the  public  by  the  municipality.  The  street 
had  originally  been  a  public  road  with  50  feet 
in  the  center  macadamized,  15  feet  on  either 
side  remaining  in  a  state  of  nature.  After  the 
city  bad  acquired  Jurisdiction  it  kept  up  the 
macadamized  part,  but  exercised  no  authority 
and  did  no  work  of  Improvement  on  the  other 
parts  of  the  street  for  the  purpose  of  prepar- 
ing it  for  travel  over  Its  entire  width.  The 
plalntlfF  stepped  In  a  hole  In  the  unimproved 
strip  on  one  of  the  sides.  He  was  walking, 
and  the  city  had  constructed  no  sidewalks 
for  the  use  of  foot  travelers.  On  those  facts 
it  was  held  the  municipality  was  not  liable 
for  the  accident;  the  court  saying,  in  sub- 
stance, the  mere  use  by  tlie  public  of  a  por- 
tion of  the  street  which  never  had  been  pre- 
pared by  the  municipal  authorities  for  use  did 
not  cast  on  the  city  the  duty  of  keeping  such 
iwrtion  of  the  street  in  repair,  or  lay  it  liable 
for  an  accident  caused  by  Its  being  out  of 
repair.  190  Ma  227,  88  S.  W.  612.  The 
Fockler  decision  Is  opposed  to  this  appel- 
lant's contention;  the  decision  therein  being 
that  a  city  is  bound  to  keep  all  parts  of  a 
street  in  a  reasonably  safe  condition  for  travel, 
no  doubt  meaning,  if  tlie  street  as  a  whole 
has  been  opened  for  travel,  all  parts  of  It 
must  be  kept  In  condition  for  use.  There  is 
ample  testimony  in  the  present  case  to  show 
the  city  authorities  of  Haytl,  prior  to  the 
excavation  of  the  ditch  and  the  construction  of 
the  bridge,  improved  the  entire  width  of 
Jasper  street  between  the  curbs  for  driving, 
and  the  public  liad  been  accustomed  to  drive 
over  the  entire  width,  though  most  of  the  driv- 
ing was  in  the  central  portion.  We  may  say 
the  evidence  on  said  Issue  Is  conclusive.  The 
street  commissioner  testified  he  had  worked 


and  improved  the  street,  with  a  view  to  pre- 
pare it  for  driving  outside  ^e  central  portion 
and  along  the  very  strip  req>oiident'B  team 
was  on  when  it  fell  into  tlie  ditdi.  As  the 
city  had  opened  the  street  for  travel  over  its 
whole  width,  and  the  people  used  the  whole 
width,  it  was  incumbent  on  the  city  to  ex- 
ercise reasonable  care  to  make  the  whole 
street  safe,  and  beyond  dOubt  it  failed  of  due 
care  when  it  dug  and  left  unguarded  the  ditch 
across  the  street.  The  Ruppenthal  Case  in- 
voked by  appellant's  counsel  and  all  other 
precedents  support  this  condoslon. 

It  Is  assigned  for  error  that  the  court  re- 
ceived in  evidence  certain  ordinances  of  the 
city  of  Haytl  relating,  we  Infer  from  what  Is 
said  in  the  brief,  to  placing  warning  lights 
along  excavations  In  the  streets.  It  looks  like 
this  evidence  was  c  jmpetent;  but  we  will  not 
pass  on  the  question,  because  the  ordinances 
are  not  in  the  record. 

Certain  Instructicms  requested  by  appellant 
were  refused,  it  Is  claimed,  erroneously.  All 
these  instructions  propounded  the  theory  ttiat. 
if  the  driver  of  the  team  drove  on  the  west 
side  of  the  street  and  off  the  main-traveled 
driveway,  the  appellant  was  not  liable.  They 
were  properly  refused  for  the  reason  already 
stated,  I.  e..  It  was  the  duty  of  the  city,  hav- 
ing opened  tlie  street  to  the  public  over  its 
entire  surface,  to  use  care  to  keep  it  in  suit- 
able condition  for  use.  The  evidence  show's 
in  the  dearest  light  gross  negligence  oo  the 
part  of  the  municipality  and  the  observance  of 
due  care  by  the  driver  of  respondent's  team. 

The  Judgment  is  affirmed.    All  concur. 


SACKMAN  V.  FREEMAN. 

(St.  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.) 

1  Evidence— Opinion    Evidence— Brokers- 
Sale  OF  Land— OoMKissiONS. 

In  an  action  by  a  broker  for  commissions 
for  selling  land,  the  jury,  while  obliged  to  con- 
sider expert  testimony  that  a  reasonable  com- 
mission would  be  5  per  cent,  of  the  sale  money, 
might  award  a  smaller  sum  aa  the  reasonable 
value  of  plaintiff's  services. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  {§  2305-239a] 

2.  WoBK  AND  Labob— Services— Contract. 

A  broker  might  recover  in  assumpsit  for 
the  reasonable  value  of  his  services  in  selling 
land,  though  it  appeared  that  there  was  a 
contract  to  pay  for  such  services,  bis  recovery 
being  limited  to  the  contract  price. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {{  23,  23Vi.] 

3.  Trial  —  Irstbtjctions  —  Applicatioh    to 
Facts. 

Where,  in  an  action  by  a  broker  for  com- 
missions, plaintiff  claimed  that  he  was  entitled 
to  a  reasonable  commission,  while  defendant  in- 
troduced evidence  of  a  contract  fixing  the 
amount  of  compensation,  instructions  for  plain- 
tiff predicated  on  testimony  showing  that  there 
was  no  agreement  as  to  the  amount,  and  direct- 
ing the  jury,  if  they  found  the  facta  according 
to  such  testimony,  to  find  for  plaintitF  for  the 
reasonable  value  of  his  services,  were  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  (S  896-612.] 
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Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  Henry  C.  Riley,  Judge. 

Action  by  John  T.  Sackman  against  Charles 
Freeman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  H.  MlUer,  for  appellant 

GOODE,  J.  Defendant  owned  a  part  of 
lot  3,  range  C,  fronting  28  feet  on  Main  street 
in  the  city  of  Cape  Girardeau.  He  bad  a 
stock  of  liquors  and  cigars,  and  also  saloon 
fixtures  In  a  building  on  the  lot  Wishing  to 
sell  qut,  he  spoke  to  plaintiff  al)out  finding 
a  purchaser,  and  plaintiff  interested  M.  W. 
Brannock  in  the  property,  who  finally  pur- 
chased it  for  $13,060,  of  which  $10,000.  was 
for  the  house  and  lot,  and  the  remainder  for 
the  merchandise  and  fixtures.  Plaintiff's  tes- 
timony proved  defendant  agreed  to  pay  the 
reasonable  value  of  plaintiff's  services  if  he 
found  a  buyer.  There  is  evidence  too  that 
the  compensation  was  to  be  $50,  but  plaintiff 
swore  this  was  to  be  so  in  case  he  sold  only 
tlie  stock  of  saloon  merchandise  and  the  fix- 
tures and  not  the  lot  and  building.  In  the 
brief  for  defendant  it  is  conceded  there  was 
evidence  to  prove  plaintiff  was  instrumental 
in  bringing  about  the  sale,  but  it  is  insisted 
lie  did  so  either  as  an  act  of  friendship  to 
plaintiff,  and  with  no  expectation  of  payment 
ur  that  there  was  a  contract  fixing  this  com- 
pensation at  $oO,  or,  if  there  was  no  such 
contract  and  defendant  did  not  act  from 
friendship,  that  he  was  entitled  to  the  full 
amount  sued  for,  to  wit,  $053,  or  5  per  cent. 
of  the  purchase  price,  and  the  Jury  erred  In 
returning  a  verdict  for  him  for  only  $200. 
Certainly  there  was  evidence  plaintiff  acted 
from  the  expectation  of  reward,  and  evidence 
too  that  the  compensation  be  should  receive 
^r  he  sold  both  the  real  estate  and  the  per- 
sonal property  was  the  reasonable  value  of 
his  services,  and  not  merely  $50.  Plaintiff 
swore  defendant  agreed  to  pay  him  "a  fair 
and  reasonable  commission."  Experts  swore 
this  would  be  5  i>er  cent  of  the  sale  money; 
but,  though  It  was  the  duty  of  the  Jury  to 
(consider  this  testimony,  they  might  award  a 
smaller  sum  as  the  reasonable  worth  of  pialn- 
tifTs  services.  Kennerly  ▼.  SommervlUe,  64 
Mo.  App.  75;  Levitt  v.  Miller,  Id.  147.  De- 
fendant cannot  predicate  error  on  this  action 
of  the  Jury. 

It  Is  Insisted  the  court  erred  in  refusing 
to  instruct  that.  If  the  jury  found  there  was 
a  contract  of  employment  fixing  the  compen- 
sation plaintiff  was  to  receive  for  the  sale  of 
the  property  at  $50,  the  verdict  must  be  for 
defendant.  This  instmction  was  asked  on 
the  theory  that,  as  plaintiff  had  sued  in  as- 
sompslt  for  the  reasonable  value  of  his  serv- 
ices, he  could  not  recover  If  there  was  a 
contract.  Plaintiff  might  sue  thus  and  re- 
cover, though  It  turned  out  there  was  a  con- 
tract; but  his  recovery  could  not  exceed  the 
contract  price.  Veatch  v.  Norman,  96  Mo. 
App.  500,  508,  69  S.  W.  472;  Mansur  v.  Botts, 
80  Mo.  651. 


It  Is  insisted  again  the  InstmctionB  for 
plaintiff  ignored  the  evidence  tending  to 
prove  there  was  a  definite  contract  regard- 
ing the  sum  plaintiff  should  receive  as  com- 
I>ensation.  These  Instructions  were  predicat- 
ed on  testimony  showing  there  was  no  stipu- 
lation In  the  agreement  as  to  the  amount, 
but  Instead,  that  plaintiff  should  be  paid 
fair  and  reasonable  compensation.  It  was 
right  for  the  court  to  give  Instructions  predi- 
cated ou  said  testimony,  and  directing  the 
Jury,  if  they  found  the  facts  according  to  It 
to  return  a  verdict  for  the  plaintiff  for  the 
reasonable  value  of  his  services.  Defendant 
could  have  requested  a  properly  drawn  In- 
struction based  on  such  evidence  as  tended  to 
show  plaintiff  was  employed  and  his  com- 
pensation fixed  at  $50  for  selling  all  the 
properties,  and  directing  the  Jury,  If  they 
found  the  facts  accordingly,  to  return  a  ver- 
dict for  plaintiff  for  $50.  Instead  of  doing 
this,  defendant  asked  an  Instruction  denying 
plaintiff  any  recovery  If  the  Jury  found  the 
contract  of  employment  fixed  plaintlfTs  com- 
pensation at  $50. 

The  Judgment  Is  affirmed.    All  concur. 


STATE  ex  rel.  WAGGONER  v.  LICHTMAN- 
GOODMAN  &  CO.  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.) 

1.  Evidence— Secondabt    Evidence— Admis- 
BiBiLiTT— Effect. 

Secondary  evidence  of  a  fact  admitted  with- 
oat  objection  is  competent  proof  of  the  fact. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  Si  4tKM70,  2430.] 

2.  Assignments  fob  Benefit  of  Cbeditors— 
OPEaATioN— Right  of  Assionob. 

An  assignor  for  the  benefit  of  creditors  can- 
not maintain  an  action  for  damages  to  the 
chattels  assigned  in  consequence  of  their  subse- 
quent seizure  under  an  attachment  and  for  the 
sum  the  assignee  was  forced  to  remit  from  the 
purchase  price  of  the  goods  sold  by  him  under 
the  assignment,  since  the  title  to  the  chattel 
passed  from  the  assignor  to  the  assignee,  who 
might  recover  the  goods  from  the  sheriff  by  in- 
terplea  or  replevin,  or  sue  for  their  value. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  {{ 
1096-1098.] 

3.  Tbiai/— Issues— Evidence. 

A  party  is  bound  by  his  testimony,  and, 
where  his  testimony  is  uncontradicted,  no  issue 
of  fact  can  be  framed, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  336;  vol.  20,  Evidence,  » 
2440-2443.] 

4.  Payment— Payment  by   Notes— Evidence 
— Question  fob  Jury. 

Whether  notes  were  given  by  a  debtor  and 
accepted  by  the  creditor  in  payment  of  the  debt 
held,  under  the  evidence,  for  the  jury. 

Appeal  from  Circuit  Court  Pemiscot  Coun- 
ty ;  Henry  O.  Riley,  Judge. 

Action  by  the  state,  on  the  relation  of  G. 
E.  Waggoner,  against  Lichtman-Goodman  & 
Co.  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 
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Duncan  &  Bragg,  for  appellants.    R.  L. 
Ward,  for  respondent. 

GOODS,  J.    Tills  Is  an  action  on  an  at- 
tachment bond  in  the  usual  form.    The  re- 
lator, Waggoner,  was  Indebted  to  defendants 
In  the  sum  of  $400  for  merchandise,  and  hav- 
ing made  a  general  assignment  of  all   his 
goods,  wares,  and  merchandise  August  18, 
1903,  to  T.  J.  Little,  of  Dresden,  Tenn.,  for 
the  benefit  of  creditors,  defendants  Instituted 
their  attactunent  action  in  Pemiscot  county, 
and  caused  the  writ  to  be  levied  on  several 
boxes  of  merchandise.    Waggoner  owned  a 
stock  of  goods  In  Weakley  county,  Tenn.,  and 
a  stock  in  CarruthersvlUe  in  Pemiscot  county, 
Mo.    He  included  in  his  assignment  to  Little 
both  lots  of  goods;   but,  as  said,  a  few  days 
afterwards   the  lot  at   CarruthersviUe  was 
seized  under  the  writ  of  attachment  sued  out 
1^  defendants.    Their  attachment  was  sus- 
tained; but  a  trial  of  the  merits  before  a  Jury 
resulted  in  a  verdict  in  favor  of  Waggoner. 
As  we  Infer  from  the  testimony  In  the  present 
action,  this  result  was  due  to  the  following 
clrcimistances:      Waggoner   had   been    nego- 
tiating for  a  compromise  with  defendants'  at- 
torney who  lived  In  Dresden,  Tenn.    In  the 
course  of  the  negotiation  Waggoner  executed 
and  sent  to  said  attorney  six  notes  of  $25 
each,  or  $150  in  all.  In  settlement  of  what  he 
owed  defendants.    The  attorney  returned  the 
notes  to  Waggoner,  we  suppose,  because  de- 
fendants refused  to  accept  them  in  payment 
of  tl^e  account  and  instead  brought  the  at- 
tachment action.    In  defense  of  the  merits  of 
said  action  Waggoner  answered  that  he  had 
discharged  the  account  sued  for  by  giving  the 
six  notes,  and  tendered  $25  In  payment  of  the 
one  which  fell  due  first    The  verdict  In  the 
attachment  action  In  Waggoner's  favor  can 
be  accounted  for  only  on  the  supposition  6f  a 
finding  by  the  jury  that  be  had  paid  the  mer- 
chandise account  by  the  notes.     In  some  way 
not  explained  the  notes  passed  again  into  the 
possession  of  these  defendants,  and  were  set 
up  in  a  counterclaim  in  the  present  action, 
and  Judgment  on  them  prayed  against  Wag- 
goner for  their  amount,  $150,  and  interest. 
On  the  trial  plaintiff  was  allowed,  to  testify 
be  bad  lost  $45  by  damage  to  the  goods  at 
CarruthersviUe  as  a  result  of  their  seizure 
under  the  attachment,  and  $65  from  the  as- 
signee in  Tennessee,  being  forced   to  remit 
said  sum   from   the  purchase  price   of   the 
Tennessee  goods  sold  by  him  under  Waggon- 
er's assignment  for  the  benefit  of  creditors. 
The  latter  loss  was  explained  in  ttiis  way: 
The  assignee  had  contracted  to  sell  all  the 
assigned  property,  including  the  Carruthers- 
viUe goods,  and  when  it  was  found  he  was 
unable  to  deliver  the  latter  parcel  of  goods 
the  purchaser  demanded  a  reduction  from  the 
price  of  the  Tennessee  goods,  asserting  he 
had  been  damaged  to  the  amount  of  $65  by 
not  getting  the  CarruthersviUe  merchandise. 
In  addition  to  those  items  of  damages  it  was 
conceded  a  reasonable  attorney's  fee  In  the 


attachment  case  would  be  $50,  and  that  some 
other  expenses  were  entailed  on  relator.  The 
Jury  returned  a  verdict  against  defendants 
on  the  bond  for  $26.25,  after  allowing  aU  set- 
offs and  counterclaims. 

The  main  assignment  of  error  is  the  ad- 
mission of  testimony  regarding  the  supposed 
loss  to  relator  from  damage  to  the  goods  at- 
tached, and  the  loss  of  $65  on  the  price  of 
the  goods  sold  by  the  assignee  in  Tennessee. 
It  is  Insisted  both  these  losses  were  sustain- 
ed by  the  assignee  for  the  benefit  of  creditors, 
and  not  by  relator,  and  hence  should  not  have 
been  considered  by  the  Jury  in  assessing  dam- 
ages  in  relator's  favor   on  the   attachment 
bond.    Counsel  for  relator  answer  this  propo- 
sition   by    saying    the   assignment   was    not 
properly   proved,    and   hence   it   cannot    be 
known  one  had  been  made,  and,  further,  it 
was   not   proved   the    CarruthersviUe   goods 
were  Included  in  the  assignment.    They  say 
the  deed  of  assignment  should  have  t>een  in- 
troduced.   No  doubt  it  was  the  best  evidence 
of  the  fact  that  there  was  an  assignment,  and 
of  what  goods  It  covered.    But  relator  him- 
self testified  voluntarily  to  the  execution  of 
the  deed  of  assignment  to  Little,  and  that  it 
included  his  stock  of  merchandise  In  Tennes- 
see and  the  attached  goods  at  CarruthersviUe; 
also  that  he  considered  the  latter  goods  bad 
been  delivered  under  the  assignment  when  at- 
tached, as  they  had  been  boxed  'and  put  away 
for  the  assignee.    Secondary  evidence  of  these 
facts  having  been  admitted  without  objection, 
it  was  competent  proof  of  the  facts.    More- 
over it  was  uncontradicted,  for  plaintiflT  was 
the  only  witness  who  testified  in  the  case. 
From  his  statements  it  Is  perfectly  manifest 
be  had  no  right  to  recover  either  for  damage 
to  the  attached  property  or  for  the  abatement 
from  the  price  of  the  merchandise  sold  by  the 
assignee  in  Tennessee.    The  title  to  both  lots 
of  goods  had  passed  from  Waggoner  to  the 
assignee  under  the  general  assignment  for  the 
benefit  of  creditors  prior  to  the  levy  of  tlie 
attachment    St  George's  Society  v.  Branch. 
120  Mo.  226,  25   S.  W.  218.    The  assignee 
might  have  recovered  the  goods  from  the 
sheriff  by  Interplea  or  replevin,  or  have  sued 
for  their  value.    The  court  In  instructing  the 
Jury,  took  the  view  that  the  right  to  recover 
the  items  of  damages  we  are  considering  was 
in  the  assignee,  if  there  had  been  an  assign- 
ment, but  erred  in  leaving  it  to  the  Jury  to 
determine  whether  there  had  been,  and,  if  so, 
whether  It  covered  the  attached  goods.    Xo 
issue  of  fact  ought  to  have  been  framed  re- 
garding  this   matter,    because   relator   was 
bound  by  what  he  testified;  he  being  the  tmr- 
ty  in  Interest,  and  his  testimony  uncontra- 
dicted. 

It  is  Insisted  the  Judgment  ought  not  to  be 
reversed,  because,  granting  said  damages 
could  not  be  recovered,  nevertheless  it  is  ap- 
parent the  Jury  allowed  defendants'  counter- 
claim on  the  six  promissory  notes,  whereas 
the  undisputed  evidence  shows  said  notes  did 
not  belong  to  them.    On  the  facts  in  the  rec- 
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•rd  we  hold  the  queetlon  of  wbetber  the  notes 
belonged  to  defendants  and  were  proper  mat- 
ter of  counterclaim  was  rightly  left  to  the 
jury.  The  effect  of  the  instructions  was  that, 
if  the  notes  were  tendered  to  defendants,  bat 
never  accepted  by  them,  they  should  not  be 
taken  into  consideration  in  arriying  at  a 
Terdlct,  but,  if  the  jury  believed  they  were 
accepted  by  defendants,  the  latter  could  re- 
cover on  their  counterclaim.  As  we  have 
said,  relator  set  up  as  bis  defense  to  the 
merits  of  the  attachment  action  that  be  had 
settled  the  account  sued  on  by  turning  over 
the  notes,  and  afterwards  we  find  defendants 
In  possession  of  them.  Whether  or  not  they 
were  given  and  accepted  In  settlement  was  a 
question  of  fact. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


STATE  V.  TTPTON. 

(St.  Tx>uis  Court  of  Appeals.     MiRsourl.     April 
14,  1908.) 

1.  Criminal  Law  —  Tbial  —  Abgukents  of 

PROSECtTTINO  ATTOBNET. 

Where,  on  a  trlnl  for  sellini;  liquor  on  San- 
da  r.  accused  testified  that  he  had  prior  to  the 
offense  sold  his  dramshop  to  a  third  person,  but 
he  did  not  produce  the  third  person  to  corrob- 
orate his  testimony,  though  there  was  nothing  to 
show  that  the  third  person  had  left  the  country, 
the  argument  of  the  prosecuting  attorney  that 
he  could  only  prosecute  the  third  person  for  sell- 
ing liquor  without  a  license,  and  that  the  third 
person  had  "skipped  from"  the  country  to  shield 
H  (fused,  followed  by  his  statement  in  reply  to 
objections  by  counsel  for  accused  that,  when 
yon  throw  a  stick  among  a  pack  of  dogs,  and 
one  is  hit,  he  always  yelps,  was  reversible  er- 
ror. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  gf  1669,  1679.] 

2.  Same. 

It  Is  error  for  the  prosecuting  attorney  in 
his  address  to  the  Jury  to  comment  on  facts  not 
in  evidence,  or  to  use  language  calculated  to 
excite  the  prejudice  or  inflame  the  passions  of 
the  Jury. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  1676.] 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County ;    Henry  C.  Riley,  Judge. 

Newton  Upton  was  convicted  of  selling  liq- 
uor on  Sunday,  and  appeals.  Reversed  and 
remanded. 

At  the  January,  1906,  term  of  the  Cape 
Girardeau  circuit  court  defendant  was  tried 
by  a  jury,  and  convicted  of  a  violation  of  sec- 
tion 3011  of  the  dramshop  act.  The  state  of- 
fered In  evidence  defendant's  dramshop  li- 
cense, which  showed  it  was  granted  him  on 
November  19,  1905,  and  permitted  him  to  keep 
a  dramshop  in  the  city  of  Cape  Girardeau  for 
a  period  of  six  months.  The  information 
charged,  and  the  state's  evidence  tended  to 
show,  that  defendant's  dramshop  or  a  dram- 
shop known  as  his,  was  kept  oi)en  on  the  19tb 
day  of  November,  1905,  being  the  first  day  of 
the  week,  commonly  called  Sunday,  and  that 
both  beer  and  whisky  were  then  and  there 


sold  to  divers  persons  by  the  bartender  in 
charge.  Defendant  testified  in  his  own  behalf 
that  on  October  29,  1906,  he  sold  his  dram- 
shop to  McLain  and  Stafford  for  |900  cash, 
and  on  the  payment  of  the  cash  to  blm  he  de- 
livered possession  of  the  saloon  to  the  pur- 
chasers, and  has  had  no  connection  with  the 
saloon  or  control  over  it  since  the  sale,  which 
be  testified  was  made  in  good  faith.  On 
cross-examination  defendant  testified  that 
after  his  arrest  on  the  information  be,  in  com- 
pany with  McLaia,  at  the  latter's  request, 
called  at  the  office  of  the  prosecuting  attorney 
with  the  view  of  fixing  the  matter  up.  In 
answer  to  a  question  witness  said:  "I  asked 
you  if  you  would  settle.  I  told  yon  I  wanted 
to  go  away.  I  had  things  arranged  to  go  to 
Indian  Territory  to  see  about  land  I  bought. 
Didn't  I  tell  you  I  wanted  to  go  away  and 
couldn't  this  be  put  off  some  way  until  I  could 
get  back,  and  you  said  you  couldn't  put  it 
off?  Isn't  that  a  fact?  Q.  I  am  not  on  the 
stand.  A.  This  is  what  I  told  you.  Q.  I  will 
ask  you,  Mr.  Cpton,  if  you  didn't  try  to  con- 
tinue It  so  you  could  save  the  license?  A. 
Ton  said  that  was  the  only  show.  Tou  told 
me  that  was  the  only  show  you  could  do  was 
to  have  the  case  continued  to  save  the  li- 
cense; that  is  all  you  would  do.  Q.  Tliat 
I  would  refuse  to  let  the  license  stand?  A. 
Yes,  sir;   unless  we  could  get  a  continuance. 

*  *  *  Q.  You  were  talking.  You  admitted 
to  me  this  was  your  saloon?  A.  Yes,  sir; 
I  didn't  tell  you  it  was  my  saloon.  Q.  Don't 
you  know  that  this  sale  Is  fraudulent,  and 
that  this  sale  Is  made  to  prevent  this  license 
from  being  revoked?  A.  I  do  not  know.  I 
was  there  when  the  sale  was  made.  Q.  Don't 
you  know  this  was  made  in  order  ,to  evade 
the  law,  this  sale?    A.  No,  sir;   it  was  not. 

•  •  •  Q.  You  know  that  Stafford  and  Mc- 
Lain have  no  license,  don't  you?  A.  I  sold 
out  to  them ;  turned  the  goods  over  to  them. 
Q.  Don't  you  know  that  you  can't  sell  a  dram- 
shop license?  A.  I  don't  think  I  sold  them 
the  license.  I  sold  them  everything  and  step- 
ped out.  Q.  In  other  words,  a  sale  was  made 
to  squirm  out  of?  A.  No,  sir.  •  •  •  Q. 
Then  you  want  this  jury  to  understand,  Mr. 
Upton,  that  you  had  no  interest  in  that  sa- 
loon on  the  19th  day  of  November  or  at  tbe 
time  Mr.  Sutton  says,  some  few  weeks  before, 
they  bought  liquor  there?  You  sold  ont  on 
tbe  29tb  of  October?  A.  Yes,  sir.  Q.  What 
prompted  yon  to  come  to  my  ofilce  that  night? 
A.  I  came  with  Mr.  McLaln.  Q.  You  seemed 
to  be  interested.  A.  No,  sir;  I  wasn't  doing 
anything.  I  had  been  in  there,  and  he  asked 
me  if  I  would  come  over  here  with  him,  and 
I  came  with  him.  •  •  •  Q.  You  are  a 
practical  business  man.  When  you  sell  prop- 
erty you  usually  demand  or  give  a  bill  of 
sale?  A.  No,  sir.  Q.  Why  didn't  you  give 
him  a  bill  of  sale  and  have  it  recorded  here? 
A.  He  didn't  ask  for  It.  The  man  I  bought 
out  didn't  give  me  any.  Q.  No;  because  it 
was  the  same  kind  of  a  deal?  A.  No,  sir;  I 
don't  think  It  was.    Q.  There  was  no  bill  of 
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sale  passed?  A.  No,  sir;  never  gave  him  any 
yet."  In  bis  address  to  the  Jury  the  prose- 
cuting attorney  made  use  of  the  following  re- 
marks: "If  he  Is  Innocent  of  violating  the 
law,  and  If  it  was  McLaln  who  violated  the 
law,  why  Is  not  Mcl^ln  here  to  prove  Upton's 
innocence?  I  will  give  either  one  of  you  gen- 
tlemen $5  to  do  as  this  man  Hope  has  done, 
if  you  can  get  me  the  evidence  to  convict  a 
violator  of  the  law.  The  defendant  came  to 
my  oflSce  at  night  begging  for  mercy.  1  can 
only  get  after  McLaln  without  a  license,  and 
what  evidence  have  I  in  the  world  that  Mc- 
Laln—  McLaln  has  now  skipped  from  our 
country,  and  he  has  left,  there  Is  no  doubt 
from  the  testimony,  to  shield  this  man,  and 
when  he  returiis  12  other  men  will  be  called 
on  to  acQult  him,  and  to  lay  It  on  this  man. 
Now,  then,  the  court  says  that  the  sale  must 
have  been  made  honestly  and  In  good  faith. 
Made  in  honesty  and  in  good  faith,  when  he 
does  not  tell  a  soul  on  earth  about  it,  and  he 
did  not  produce  a  single  witness  to  show  the 
records  of  the  recorder  that  this  bill  of  sale 
haS  been  made,  admitted  there  was  none 
made,  and  yet  there  was  a  sale.  And  the 
strongest  point  of  all  that  this  man  should  be 
spokesman ;  that  he  should  come  to  my  office 
at  night  to  fix  the  case.  He  had  no  com- 
plaint. Why  didn't  he  say,  'You  have  the 
w^rong  man?'  But,  no,  sir,  be  did  not  dare  do 
that;  but  he  was  going  to  protect  the  man 
that  did  sell.  And  I  ask  you  gentlemen  to  as- 
sess the  heaviest  punishment,  and  let  us 
stamp  this  violation  out.  You  are  the  first 
Jury  that  has  been  called  upon  to  try  this 
case,  and  I  ask  you  to  give  this  man  the  full 
limit  of  the  law."  Defendant's  counsel  called 
the  court's  attention  to  these  remarks,  where- 
upon the  prosecuting  attorney  said:  "When 
yon  throw  a  stick  among  a  pack  of  dogs,  and 
one  is  hit,  he  always  yelps."  The  court  did 
not  rebuke  the  prosecuting  attorney  for  his 
misconduct  in  using  the  foregoing  remarks,  in 
fact  the  court  said  nothing,  to  which  action 
or  nonaction  of  the  court  defendant  saved 
an  exception. 

Edw.  D.  Hayes,  for  appellant  Chas.  H. 
Daves,  for  the  State. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  The  only  error  assigned  by  defend- 
ant is  the  misconduct  of  the  prosecuting  at- 
torney in  his  address  to  the  Jury,  and  the 
failure  of  the  court  to  rebuke  him  for  making 
the  remarks  quoted  In  the  statement,  and  for 
commenting  on  facts  not  in  evidence.  Mc- 
Laln was  not  produced  as  a  witness  by  de- 
fendant He  could  have  corroborated  de- 
fendant's evidence  as  to  the  sale,  If  there  was 
a  sale,  and  the  failure  of  defendant  to  pro- 
duce him  or  to  account  for  his  absence  was  a 
circumstance  warranting  proper  comment  by 
the  prosecuting  attorney  in  his  address  to  the 
Jury ;  but  there  was  no  evidence  that  McLaln 
''bad  skipped  the  country,"  and  the  prosecut- 
ing attorney  traveled  outside  the  record  in 


making  the  statement  to  the  jury,  that  be 
"bad  skipped  the  country,"  and  the  comments 
following  the  statement  were  highly  prejudi- 
cial to  defendant.  A  proper  rebuke  would 
probably  have  cured  the  error,  but  none  was 
forthcoming.  Instead,  when  defendant's  coun- 
sel moved  for  rebuke,  the  prosecuting  attor- 
ney retorted  with  the  slurring  phrase,  "When 
you  throw  a  stick  among  a  pack  of  dogs,  and 
one  is  hit  he  always  yelps."  It  Is  not  only 
error  for  the  state's  counsel  in  a  criminal 
case  in  bis  address  to  the  jury  to  comment  on 
facts  not  in  evidence,  but  It  Is  a  more  grlevou.s 
error  for  blm  to  use  language  calculated  to 
excite  the  prejudice  or  inflame  the  passions 
of  the  jurors  against  the  defendant  It  is 
the  official  duty  of  the  prosecuting  attorney 
to  see  that  the  defendant  has  a  fair  and  Im- 
partial trial.  The  state  wills  not  the  con- 
viction of  any  one  of  a  crime  unless  he  Is  con- 
victed by  due  process  of  law,  which'  includes 
trial  by  an  impartial  jury,  uninfluenced  by 
prejudice  or  passion,  and  upon  evidence  which 
removes  any  reasonable  doubt  of  his  g^lt. 
This  result  cannot  be  attained  if  counsel  for 
the  state.  In  his  address  to  the  Jury,  com- 
ments on  facts  not  In  evidence.  State  v.  Liee, 
66  Mo.,  loc.  cit  167 ;  State  v.  Pagels,  92  Mo., 
loc,  dt  311,  4  S.  W.  931 ;  State  v.  Woolard, 
111  Mo.  S48,  20  S.  W.  2T;  State  v.  Furgerson, 
152  Mo.,  loc.  cit  99,  53  S.  W.  427. 

We  think  the  remarks  of  the  prosecuting  at- 
torney were  highly  improper  and  very  preju- 
dicial, and  therefore  reverse  the  judgment, 
and  remand  the  cause.    All  concur. 


MASON  et  al.  v.  SMALL  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
31,  1908.) 

1.  Frauds,   Statutb  of  —  Stifpicienct  or 
Wbitino. 

The  writing  required  by  the  statute  of 
frauds  must  contain  the  essential  terms  of  the 
contcact  expressed  with  such  certainty  that  it 
may  be  understood  without  recourse  to  parol 
evidence,  and,  where  land  is  the  subject-matter, 
it  mnst  be  so  described  that  it  may  be  identified. 
[Bd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  Sf  225-236.] 

2.  Bbokkbs— Commissions— When    Eabned. 

A  broker  employed  to  procure  one  willing  to 
convey  real  estate  in  exchange  for  a  stock  of 
merchandise  procured  an  owner  of  limd  who  en- 
tered into  a  contract  with  the  owner  of  the 
merchandise  for  a  trade.  The  contract  did  not 
describe  the  land,  nor  even  mention  the  county 
or  state  where  it  was  situated.  The  owner  of 
the  land  refused  to  complete  the  trade.  Held 
that,  since  the  contract  was  unenforceable  under 
the  statute  of  frauds,  the  broker  was  not  entitled 
to  commissions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  |  90.] 

Goode,  J.,  dissenting. 

Appeal  from  Circuit  Court  Greene  County ; 
Jas.  T.  Neville,  Judge. 

Action  by  J.  H.  Mason  and  another  against 
Thomas  Small  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Be-' 
versed. 
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G.  A.  Watson  and  J.  C.  West,  for  appel- 
lants.   Val.  &  J.  H.  Mason,  for  resix>udents. 

BLAND,  P.  J.  Plaintiffs,  Mason  &  Thomas, 
are  partners  doing  business  as  real  estate 
brokers  or  agents  in  the  city  of  Springfield, 
Mo.  The  petition  states  that  on  June  1, 1906, 
plaintiffs  were  employed  by  defendants  to 
find  them  a  buyer  for  cash  or  trade  for  a 
stock  of  general  merchandise,  which  it  is  al- 
leged defendants  owned  and  which  was  con- 
tained in  a  storehouse,  in  tb&  town  of  Sparta, 
In  Christian  county.  Mo.;  that  on  June  3, 
1906.  plaintiffs  found  Jake  and  George  Hlne 
and  L.  P.  £]dwards,  and  by  and  with  the  con- 
sent of  defendants  negotiated  a  trade  with 
them  for  said  goods,  for  which  services  de- 
fendants agreed  to  pay  plaintiffs  the  sum  of 
190.  The  suit  was  brought  before  a  justice 
of  the  peace  to  recover  the  agreed  price  of 
ISO.  In  due  course  the  cause  was  appealed 
to  the  circuit  court  of  Greene  county,  where 
on  a  trial  anew  to  the  court  sitting  as  a  jury 
plaintiffs  recovered  judgment,  from  which 
defendants  appealed. 

Plaintiffs'  evidence  tends  to  show  that  de- 
fendants Baker  &  Small  owned  a  stock  of 
goods  at  the  town  of  Sparta,  and  that  some 
time  In  the  month  of  May,  1906,  they  appear- 
ed at  plaintiffs'  office  In  Springfield,  and  stat- 
ed that  they  wanted  to  trade  tbelr  goods  for 
land,  and  agreed,  if  plaintiffs  would  get  them 
a  party  who  would  trade  with  them,  they 
would  pay  plaintiffs  $50.  In  a  short  time 
thereafter  George  Hlne  was  introduced  to  de- 
fendant Small  by  plaintiffs  as  a  person  who 
wanted  to  trade  land  for  defendants*  goods. 
Small,  in  company  with  Hlne,  examined  the 
farm  Hlne  proposed  to  trade  for  the  goods, 
and  Hlne  and  plaintiff  Thomas  went  to 
Sparta  and  examined  the  goods,  and  the  fol- 
lowing agreement  was  there  executed  by  Ba- 
ker and  Hlne:  "This  agreement  made  this 
fifth  day  of  June,  1906,  between  J.  W.  Baker, 
of  the  first  part,  and  George  T.  Hlne,  of  the 
second  part,  witnesseth:  That  the  said  party 
of  the  first  part  agrees  to  sell  to  the  party  of 
the  second  part  one  stock  of  goods  and  fix- 
tures located  In  what  is  known  as  the  Barnes 
building  in  Sparta,  Mo.  Said  goods  to  be  in- 
voiced at  the  original  wholesale  cost  price, 
less  $100  off  of  the  total  invoice,  and  the  bal- 
ance of  said  invoice  to  be  discounted  twenty 
per  cent.  That  the  said  party  of  the  second 
part  agrees  to  sell  to  the  said  party  of  the 
first  part  200  acres  of  land,  more  or  less, 
known  as  the  L.  M.  Steward  farm  for  $6,000. 
The  said  farm  shown  to  T.  J.  Small  by  Gea 
T.  Hlne  on  May  29,  1906.  Said  second  party 
agrees  to  furnish  abstract  to  said  land  show- 
ing perfect  title  in  the  same.  This  farm  is  to 
be  sold  subject  to  a  $2,000  mortgage  held  by 
Adams  and  Mosler  of  Bolivar,  Mo.,  interest 
on  the  same  at  the  rate  of  six  per  cent,  per 
annum.  If  there  Is  any  difference  In  the  net 
invoice  price  of  the  goods  and  the  equity  of 
the  farm,  the  parties  hereto  agree  to  pay  said 
difference  In  cash.    Said  stock  of  merchan- 


dise above  referred  to  is  the  same  as  examin- 
ed by  Hlne  and  Edwards  on  June  3,  1906. 
Also  said  first  party  guarantees  that  ^tld 
stock  of  merchandise  is  free  from  any  In- 
cumbrance of  whatever  kind."  Hlne  testified 
ttiat  Small  represented  to  him  tliat  the  goods 
would  Invoice  $6,000,  and  the  trade  was  made 
on  that  basis,  and  it  was  agreed  and  undei;- 
stood  that,  if  everything  was  not  as  represent- 
ed, the  trade  would  be  off.  Afterwards  de- 
fendant Baker  told  Hine  the  stock  of  goods 
would  Invoice  from  $7,500  to  $8,000,  where- 
upon Hlne  refused  to  proceed  with  the  in- 
voice, and  declared  the  deal  off.  On  this 
evidence  defendants  moved  for  a  peremptory 
instruction  that  plaintiffs  could  not  recover. 
The  refusal  of  this  instruction  is  the  only  er- 
ror assigned  by  defendants.  The  contention 
is  that  the  written  contract  of  June  5,  1906, 
enterea  into  between  Baker  and  Hlne,  is  un- 
enforceable, and  for  this  reason  plaintiffs  can- 
not recover.  Plaintiffs  concede  that,  if  the 
contract  does  not  meet  the  requirements  of 
the  statute  of  frauds  affecting  the  sale  of  real 
estate,  plaintiffs  cannot  recover.  There  is  no 
description  of  the  land,  not  even  the  county 
or  state  where  the  farm  is  situated  is  named. 
Under  the  statute  of  frauds,  if  the  subject- 
matter  of  the  contract  is  so  deficient  as  not  to 
Identify  the  land,  parol  evidence  is  not  ad- 
missible to  supply  the  defect.  To  admit  such 
evidence  would  be  in  the  teeth  of  the  stat- 
ute, and  in  direct  opposition  to  what  it  pro- 
hibits. Ringer  v.  Holtzclaw,  112  Mo.,  loc.  clt. 
523,  20  S.  W.  800,  and  cases  cited.  The  ap- 
proved rule  is  that  the  writing  required  by 
the  statute  "must  contain  the  essential  terms 
of  the  contract,  expressed  with  such  a  degree 
of  certainty  that  It  may  be  understood  with- 
out recourse  to  parol  evidence  to  show  the 
intentlMi  of  the  parties,"  and  that  "it  must, 
of  course,  appear  from  the  memorandum  what 
is  the  subject-matter  of  the  defendant's  en- 
gagement Land,  for  Instance,  which  is  pur- 
ported to  be  bargained  for,  must  l>e  so  de- 
scribed that  it  may  be  identified."  Johnson 
V.  Fecht,  185  Mo.,  loc.  cit  343,  344,  83  S. 
W.  1079,  quoting  from  Fox  v.  Courtney,  111 
Mo.,  loc.  cit  ISO,  20  S.  W.  20.  The  cases  re- 
ferred to  and  relied  on  by  plaintiffs  (Means 
V.  De  La  Vergne,  50  Mo.  343,  and  Shewalter 
T.  Pirner,  56  Mo.  218)  are  unlike  the  case  at 
bar,  in  this:  That  in  both  of  these  cases  there 
was  such  a  description  as  to  identify  the  land 
leased  In  the  first  case  and  conveyed  by  sher- 
iff's deed  In  the  second  one,  while  in  the  case 
at  bar  there  is  no  description  by  which  the 
land  can  be  Identified.  Hence  the  contract  Is 
unenforceable,  and  plaintiffs  failed  to  perform 
their  agreement — that  is,  to  produce  a  person 
willing  and  able  to  exchange  land  for  the 
goods — and  defendants'  peremptory  instruc- 
tion should  have  been  given. 
The  judgment  Is  reversed. 

NORTONl,  J.,  concurs.    GOODE,  J.,  dis- 
sents. 
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BLOOMFIBLD  et  al.  t.  ST.  LOUIS  &  S.  F. 
R.   CO. 

|Bt  Louis  Court  of  Appeals.     Missouri.    April 
14.  190a) 

Railboadb— K1U.IN0  Stock— Questions  fob 

JUBT. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  plaintiff's  cow.  the  question  whether  the 
cow  at  the  time  of  the  killing  was  within  the 
switch  limits  of  defendant's  station,  where  de- 
fendant was  not  bound  to  maintain  fences  and 
cattle  guards,  held,  under  the  evidence  one  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  S|  1S33,  1634.] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

Action  by  Alfred  Bloom^eld  and  others 
against  the  St.  Louis  &  San  Francisco  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.   Affirmed. 

Moses  Whybark,  for  appellant 

GOODS,  J.  Plaintiff  sued  for  double  dam- 
ages for  the  killing  of  a  cow  by  one  of  de- 
fendant's locomotives.  The  accident  occurred 
at  the  station  of  Lllbum  in  New  Madrid 
county.  The  defense  is  that  the  cow  was 
struck  within  the  switcli  limits  of  said  sta- 
tion, and  where  defendant  was  not  bound  to 
maintain  fences  and  cattle  guards.  Lilbum 
Is  an  Incorporated  village,  containing  from 
75  to  100  inliabltants,  but  the  accident  oc- 
curred outside  the  corporation  line,  perhaps 
300  or  400  feet  to  the  south  of  It,  and  three 
quarters  of  a  mile  from  defendant's  dei>ot  or 
station.  The  track  of  defendant  runs  north 
and  south  at  Lllburn,  and  Is  bisected  by  the 
main  line  of  the  Cotton  Belt  Railroad,  and 
also  by  a  branch  line  of  said  road  running 
over  to  New  Madrid.  The  main  line  of  the 
Cotton  Belt  crosses  defendant's  line  a  short 
distance  south  of  defendant's  depot,  and  the 
branch  line  crosses  defendant's  line  from  a 
quarter  to  a  half  mile  further  south.  The  two 
lines  of  the  Cotton  Belt,  the  main  and  branch, 
converge  about  a  quarter  of  a  mile  west  of 
defendant's  road.  Leading  off  from  the  branch 
line  of  the  Cotton  Belt  In  a  southeasterly  di- 
rection Is  a  curved  track  called  the  "connecting 
track,"  which  unites  said  branch  line  with  de- 
fendant's line.  The  Junction  of  the  two  Is 
300  or  400  feet  south  of  the  south  boundary  of 
the  village  of  Lllbum.  The  cow  was  killed 
close  to  the  apex  of  the  tracks,  where  the' 
branch  line  of  the  Cotton  Belt  joins  defend- 
ant's main  line,  and  near  a  cattle  guard.  The 
cow  was  struck  by  a  train  traveling  south, 
and  carried  about  150  feet  further  south. 
Along  that  part  of  defendant's  right  of  way 
there  are  fences  on  both  sides,  but  no  wing 
fences  leading  from  the  side  fences  to  the 
cattle  guard,  and  hence  cattle  could  stray  on 
the  track.  There  Is  also  a  side  track  Imme- 
diately opposite  the  point  where  the  animal 
was  struck,  running  parallel  to  defendant's 
main  track,  and  connecting  with  it  at  the 
north  and  south  euds  of  the  side  track.     It 


was  used  as  a  passing  trac^  to  enable  defend- 
ant's trains  to  pass  each  other.  This  diagram 
will  Illustrate  the  situation,  though  it  Is  not 
drawn  to  scale  so  as  to  Indicate  the  distances 
in  conformity  to  the  testimony  of  the  wlt- 


A.  Main  line  of  Frisco. 

B.  Main  line  Cotton  Belt. 

C.  Depot. 

D.  New  Madrid  Branch. 

E.  Connecting  Track. 

F.  Switch  ot  Frisco. 

0.  Handle  Factory. 
H.  Public  Road. 

1.  Cattle  Ouard. 

J.  Southern  Limits  ot  Lllbum. 

K.  Found  Cow  Dead. 

L.  Where  cow  was  struck. 

M.  Orain  Warehouse. 

N.  Stock  pen  and  switch. 

O.  Switch  on  New  Madrid  Branch. 

The  trial  court  left  it  to  the  jury  to  say 
whether  the  cow  was  killed  inside  the  switch 
limits  of  the  station,  directing  them  to  re- 
turn a  verdict  for  defendant  if  she  was.  Coun- 
sel for  defendant  insist  the  court  erred  In 
leaving  it  to  the  jury  to  determine  this  point, 
because  the  entire  evidence  shows  the  cow  was 
killed  Inside  the  switch  limits,  and  where  de- 
fendant was  under  no  duty  to  inclose  Its  right 
of  way  with  fences.  Grant  v.  Railroad,  56 
Mo.  App.  66;  Hlllman  v.  Railroad,  99  Mo. 
App.  271,  73  S.  W-  220.  After  a  paUent  study 
of  the  testimony  of  the  witnesses,  we  have 
concluded  this  assignment  of  error  must  be 
overruled.  As  the  facts  are  collated  In  the 
brief  for  defendant,  it  is  rather  clear  the  cow 
was  killed  inside  the  switch  limits,  but,  when 
we  turn  to  the  testimony,  we  find  much  uncer- 
tainty. The  testimony  of  the  witnesses  Is  con- 
fusing, and  leaves  one  in  doubt,  and  the 
cross-examination  indicates  defendant's  coun- 
sel was  aware  of  this,  for  be  latwred  earnestly 
to  get  definite  statements.  There  is  a  public 
road  crossing  300  or  400  feet  south  of  the 
town  boundary,  and  the  animal  was  struck 
near  this  crossing  and  just  north  of  the  cattle 
guard  intended  to  prevent  stock  from  entering 
the  track  from  the  crossing.  As  well  as  we 
can  tell,  there  are  no  factories  <»r  business  ee- 
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tablisbments  of  any  consequence  closer  to  the 
point  than  several  hundred  feet  Defendant 
had  fenced  the  sides  of  its  right  of  way  and 
put  In  a  cattle  guard,  but  It  neglected  to  build 
wing  fences  to  tlie  cattle  guards.  One  witness 
swore  tlie  animal  was  killed  right  where  the 
connecting  tra(^  leads  from  defendant's  line 
to  the  Cottm  Belt,  but  not  within  the  switcn 
limits  of  the  station.  She  was  unquestionably 
killed  near  the  Junction  point  of  ttie  two 
tracks,  but  whether  north  or  south  of  it  we 
are  unable  to  determine  with  certainty ;  and 
we  do  not  feel  Justified  In  declaring  the  evi- 
dence will  bear  no  inference  save  that  this 
point  was  Inside  the  switch  limits. 

On  the  entire  evidence  the  question  was  for 
the  jury.  The  conclusion  is  not  Inevitable  tliat 
defendant  could  not  have  maintained  wing 
fences  as  well  as  side  feqces  and  cattle  guards 
there,  without  interfering  with  the  handling 
and  switching  of  cars. 

The  Judgment  is  affirmed.    All  concur. 


BTATB  ex  rel.  ARNOLD  v.  UCHTA  et  *1. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
31,  1906.) 

1.  Oertioiiabi— Pboctedinqs— JusiSDicnoH. 

The  Court  of  Appeals  has  no  rule  confining 
the  issuance  or  nonissuance  of  the  writ  of  cer- 
tiorari to  cases  in  which  there  is  an  especial 
reason  therefor,  and  where  the  writ  has  been 
issued,  and  a  return  has  been  made  thereto,  the 
court  is  in  possession  of  the  case,  and  will  dis- 
pose of  It  on  Its  merits. 

[Ed.  Note.— Tm  cases  Ib  point,  see  Cent.  Dig. 
vol.  U,  Ocrtiorari,  M  1-4.] 

2.  Sake — Pboceedingb  Reviewable. 

A  county  court,  in  revoking  the  license  of 
a  dramshop  keeper,  on  the  charge  of  not  at  all 
times  keepm^  an  orderly  house,  does  not  exer- 
cise any  judicial  function,  but,  in  determining 
whether  or  not  the  charges  against  the  keeper 
bring  the  case  within  its  jurisdiction  to  revoke 
the  license,  it  exercises  judicial  power,  and  if 
in  the  exercise  of  this  function  it  steps  outside 
the  bounds  of  Its  jurisdiction,  certiorari  lies. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  {§  18-20.] 

8.  Same. 

Certiorari  is  the  appropriate  remedy  where 
an  inferior  tribunal  acts  without  jurisdiction,  or 
in  excess  of  its  jarisdiction,  or  when  within  its 
jurisdictim  its  action  cannot  be  reviewed  on  ap- 
peal or  writ  of  error ;  but  certiorari  cannot  be 
used  as  a  substitute  for  appeal  or  writ  of  error, 
and  where  an  inferior  court  has  jurisdiction, 
and  its  acts  can  be  reviewed  on  appeal  or  writ 
of  error,  certiorari  will  not  lie. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  |  5.] 

4.  SAlfE. 

A  county  court,  in  revoking  a  dramshop  li- 
cense, acts  in  its  character  as  a  court  of  record, 
though  it  acts  as  the  administrative  agent  of  the 
state,  and  cannot  divest  itself  of  that  character ; 
and  its  action  is  subject  to  review  on  certiorari, 
where  it  had  no  jurisdiction  to  revoke  a  license 
for  the  cause  alleged,  and  where  it  exceeded  its 
jurisdiction. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  ({  18-20.] 

5.  iNToncATiHG   Liquors— LicEHSES  —  Revo- 
CATiow— Grounds—  ' 'Disobdebly    House. ' ' 

A  single  sale  or  gift  of  intoxicating  liquor 
to  two  minors  of  the  age  of  19  years  or  over,  by 


a  dramshop  keeper,  does  not  make  his  place  of 
business  a  disorderly  house,  within  Ann.  St. 
1906,  {  3012,  authorizing  the  revocation  of  a 
license  on  it  appearing  that  a  dramshop  keeper 
has  not  at  all  times  kept  an  orderly  house,  since 
a  disorderly  house  is  any  house  to  which  people 
resort  to  the  disturbance  of  people  lawfully 
within  the  place,  a  hause  used  or  resorted  to 
for  the  purpose  of  gaming,  or  immoral  purposes. 
[Ed.  Note. — For  other  deiinitiens,  see  Words 
and  Phrases,  vol.  3,  pp.  2108-2110.] 

6.  Same. 

Under  Ann.  St.  1906,  H  3000,  3012,  3018, 
imposing  a  penalty  on  a  dramshop  keeper  who 
sells  intoxicating  liquors  to  minors,  authorizing 
the  revocation  of  the  license  on  proof  that  the 
keeper  has  not,  at  all  times,  kept  an  orderly 
house,  etc.,  the  county  court  has  no  authority 
to  revoke  a  license  on  proof  that  a  dramshop 
keeper  made  a  single  sale  of  intoxicating  liquor 
to  minors  19  years  old  or  over ;  forfeiture  of 
license  not  being  imposed  for  a  sale  to  minors. 

7.  Sake. 

A  license  to  sell  intoxicating  liquors  is  nei- 
ther a  contract  nor  a  right  of  property,  and  the 
granting  and  revoking  of  licenses  is  purely  stat- 
utory, and  a  license  cannot  be  revoked,  except  as 
provided  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  if  113-117.] 

Certiorari  by  the  state,  on  the  relation  of 
W.  H.  Arnold,  against  Fred  Llchta  and  an- 
other, to  review  the  revocation  of  relator's 
liquor  license.  Order  revoking  the  license  set 
aside. 

On  February  4,  1908,  the  county  court  of 
Montgomery  county  granted  to  relator,  W. 
H.  Arnold,  a  license  to  keep  a  dramshop  on 
lot  7,  block  6,  in  the  city  of  Wellsvllle,  In 
said  county,  for  a  period  of  six  months.  Re- 
lator paid  the  license  tax,  gave  the  statutory 
bond,  and  otherwise  complied  with  the  dram- 
shop act,  and  received  his  license,  and  on 
February  8,  1908,'  was  conducting  a  dramshop 
under  his  license.  On  the  2lBt  of  the  same 
month  Albert  Stuck  made  affidavit  before  E. 
P.  Rosenberger,  notary  public,  to  the  effect 
that  he  was  19  years  of  age  on  January  24, 
1908,  and  that  on  or  about  February  8th  of 
the  same  year,  in  company  with  Albert  Pee- 
ry,  he  went  into  relator's  dramshop,  and  Wil- 
liam Dixon,  bartender  for  relator,  served  af- 
fiant and  Peery  each  with  a  drink  of  whisky, 
and  that  Peery  at  the  time  was  20  years  of 
age.  Using  this  affidavit  as  a  foundation,  L. 
Nutter  and  five  other  citizens  of  Wellsvllle, 
filed  a  petition  In  the  county  court,  charging 
relator  with  having  unlawfully  sold  and  giv- 
en away  intoxicating  liquors,  on  February  8, 
1908,  to  Albert  Stuck,  a  minor,  and  also  to 
Albert  Peery,  a  minor,  and  charged  that  re- 
lator had  suffered  Intoxicating  liquors  to 
be  dispensed,  in  his  dramshop,  to  said  mi- 
nors, and  prayed  that  relator's  license  as  a 
dramshop  keei>er  be  revoked,  for  thus  violat- 
ing the  law  prohibiting  a  dramshop  keeper 
from  selling  or  giving  away  intoxicating  liq- 
uor to  any  minor.  On  the  filing  of  the  peti- 
tion a  summons,  accompanied  by  a  copy  of 
the  petition,  was  issued  out  of  the  county 
court,  commanding  the  relator  to  appear  be- 
fore said  court  on  the  11th  day  of  March, 
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1008,  to  answer  the  complaint  filed  against 
him,  and  show  cause,  If  any  he  had,  why  his 
license  as  a  dramshop  keeper  should  not  be 
revoked.  Relator  appeared  before  the  county 
court,  and  filed  his  return  to  the  petition. 
The  return  or  answer  states,  in  substance, 
that  relator  at  no  time  sold  or  gave  away  any 
Intoxicating  liquors  to  Stuck  or  Peery,  and 
that  he  gave  his  bartender  express  and  im- 
plicit orders  not  to  sell  intoxicating  liquors 
to  minors,  nor  to  permit  the  same  to  be  done 
on  his  premises,  and  not  to  permit  minors  to 
visit  or  remain  in  his  dramshop;  that  If  the 
bartender  furnished  intoxicating  liquor  to 
any  minor  or  minors,  it  was  against  relator's 
instructions  and  contrary  to  his  will,  denied 
that  the  bartender  furnished  any  liquor 
whatever  to  Stuck  or  Peery,  and  alleged  that 
relator  had  posted  inside  and  outside  his 
dramshop  a  printed  sign,  having  the  Inscrip- 
tion, "No  minors  will  be  served  and  are  not 
allowed  In  my  saloon."  For  further  return 
relator  alleged  that  the  allegations  of  the 
complaint  stated  no  cause,  under  the  law, 
authorizing  the  county  court  to  revoke  his 
dramshop  license,  and  alleged  that  the  coun- 
ty court  had  no  Jurisdiction  to  revoke  his  li- 
cense for  the  offense  alleged  In  the  petition. 

The  county  court  heard  the  evidence,  and 
found  that:  "William  H.  Arnold,  at  and  In 
the  county  of  Montgomery  and  state  of  Mis- 
souri, being  then  and  there  a  licensed  dram- 
shop keeper,  as  aforesaid,  on  the  8th  day  of 
February,  1908,  did  then  and  there  unlaw- 
fully and  knowingly  sell,  give  away,  and  oth- 
erwise dispose  of,  and  suffer  the  same  to  be 
done  about  his  premises,  certain  intoxicating 
liquor,  to  wit,  one  gill  of  whisky  unto  one 
Albert  Stuck,  and  unto  one  Albert  Peery, 
both  minors,  and  under  the  age  of  21  years, 
and  contrary  to  the  provisions  of  the  statutes 
of  the  state  of  Missouri.  And  the  court  doth 
further  find  the  aforesaid  William  H.  Arnold 
guilty,  In  manner  and  form  as  charged  in  the 
specifications,  and  that  he  has  not  at  all 
times  kept  an  orderly  house."  On  this  find- 
ing the  court  entered  an  order  or  judgment 
revoking  Arnold's  dramshop  license,  the  or- 
der to  take  effect  at  11  o'clock  p.  m.,  on  Sat- 
urday, March  28,  1908,  and  taxed  the  cost  of 
the  proceedings  against  Arnold.  Arnold  filed 
an  unavailing  motion  to  set  aside  the  order 
revoking  his  license.  On  March  1«,  1908, 
Arnold  presented  his  petition  to  one  of  the 
Judges  of  this  court,  praying  that  a  writ  of 
certiorari  be  Issued,  directed  to  the  Judges 
of  the  county  court  of  said  Montgomery  coun- 
ty, commanding  them  to  certify  to  this  court 
a  full  and  complete  transcript  of  the  record 
of  the  proceedings  In  the  Arnold  matter,  and 
to  show  cause,  if  any  they  had,  why  such 
proceedings  should  not  be  reversed  and  set 
aside.  The  writ  was  duly  issued,  and  served 
upon  respondents,  who  have  filed  a  full  and 
complete  transcript  of  the  proceedings  (a 
summary  of  which  is  stated  above).  With 
their  return  respondents  filed  a  motion  con- 


taining 15  grounds  for  a  dismissal  of  the  pro- 
ceedings. The  cause  has  been  ably  and  ex- 
haustively argued  by  counsel  representlu;; 
both  sides,  and  submitted  to  the  court  for  its 
decision. 

Ball  &  Ball,  for  relator.  B.  P.  Rosenber- 
ger  and  H.  W.  Johnson,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  Resiwudents'  first  point  is  that 
the  writ  was  improvidently  issued,  in  that 
it  was  Issued  contrary  to  the  usual  practice 
of  the  court  to  deny  the  Issuance  of  extra- 
ordinary writs,  unless  there  is  some  special 
reason  therefor.  Suffice  It  to  say  that  tbls 
court  has  no  rule  in  respect  to  the  issuance 
or  nonlssuance  of  writs,  in  cases  of  this  ctur- 
acter,  and  the  writ  having  been  Issued,  and 
a  return  made  thereto,  the  court  Is  put  In 
possession  of  the  case,  and  should  not  halt 
at  tbls  stage  of  the  proceedings  and  dismiss 
the  cause,  but  should  proceed  to  dispose  of 
the  case  on  Its  merits. 

2.  The  second  point  made  by  respondents  Is 
that  the  act  of  the  county  court  in  revokiug 
relator's  license  was  a  ministerial  or  admiu- 
Istratlve  act,  nonjudicial  in  its  nature,  and 
for  this  reason  the  writ  of  certiorari  wlU  not 
He.  In  Bamett  v.  County  Court,  111  Mo. 
App.  693.  86  S.  W.  575,  Harnett's  license  as 
a  dramshop  keeper  was  revoked  by  the  coun- 
ty court  of  Pemiscot  county,  on  the  ground 
that  Barnett  had  not  at  all  times  kept  an 
orderly  house.  Bamett  filed  an  affidavit  for 
an  appeal  from  the  order  of  the  county  court 
to  the  circuit  court  The  county  court  re- 
fused to  grant  the  appeal,  and  Barnett  sued 
out  of  this  court  an  alternative  writ  of  man- 
damus, directed  to  the  Justices  of  the  county 
court,  commanding  them  to  allow  the  appeal 
or  show  cause.  Cause  was  shown,  and  Nor- 
tonl,  J.,  writing  the  opinion  for  this  court, 
held  that  the  order  of  the  county  court  revok- 
ing Barnett's  license  was  not  such  a  Judg- 
ment as  could  be  appealed  from,  under  the 
statutes  of  this  state  regulating  appeals  from 
county  courts  to  circuit  courts,  on  the  ground, 
first,  that  no  appeal  is  given,  by  the  dram- 
shop act,  from  an  order  of  the  count.v  court 
revoking  a  dramshop  keeper's  license  for 
keeping  a  disorderly  house;  and,  second,  that 
an  appeal  does  not  He  under  the  general  stat- 
utes, allowing  appeals  from  county  courts  to 
the  circuit  courts,  for  the  reason  there  is  no 
contractual  relation  between  the  state  and 
the  licensee;  that  the  latter  has  no  property 
in  the  license,  which  is  a  mere  permit,  sub- 
ject to  revocation  by  the  power  that  granted 
it,  and,  there  being  no  property  rights  in- 
volved, there  is  nothing  calling  for  the  exer- 
cise of  any  Judicial  function,  by  the  county 
court.  In  revoking  the  license;  and  that  in 
the  proceedings  the  county  court  did  not  act 
In  a  Judicial  capacity,  but  in  the  capacity  of 
an  excise  board,  as  the  agent  of  the  state,  in 
a  ministerial  or  administrative  capacity,  exer- 
cising the  police  i>owers,  enforcing  police  reg- 
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ulatioDS  of  the  state.  The  Barnett  Case  is 
npproylngly  cited  and  followed  In  the  case 
of  State  T.  Seebold,  192  Mo.,  loc.  dt  729,  91 
S.  W.  491.  and  in  the  case  of  State  v.  Kirk, 

112  Mo.  App.  447,  86  S.  W.  1099.  This  doc^ 
trine  is  supported  by  the  authorities  cited  in 
the  Baruett  and  Seebold  Cases  aiyl  also  by 
the  case  of  HIggins  r.  Talty,  157  Mo.  280, 
57  S.  W.  724.  It  may  therefore  be  accepted 
as  settled  law  that  a  county  court,  in  revok- 
ing the  license  of  a  dramshop  keeper,  on  the 
charge  of  not  at  all  times  keeping  an  orderly 
house,  does  not  exercise  any  judicial  func- 
tion. But,  in  determining  whether  or  not  the 
charges  against  relator  brought  the  case 
within  its  Jurisdiction  to  revoke  his  license, 
the  county  court  exercised  Judicial  power; 
and  if,  in  the  exercise  of  this  function,  the 
court  stepped  outside  the  bounds  of  ita  Ju- 
risdiction to  take  cognizance  of  the  charges, 
certiorari  will  lie.  State  ex  rel.  Ellis  v.  El- 
kin,  130  Mo.  90,  30  S.  W.  333,  31  S.  W.  1037; 
State  ex  rel.  v.  Gulnotte,  156  Mo.  513,  67  S. 
W.  281,  50  L.  R.  A.  787 ;  4  Ency.  of  Plead.  & 
Prac.  p.  38;  23  Am.  &  Eng.  Ency.  of  Law 
i2d  Ed.)  230. 

In  4  Ency.  Plead,  k,  Prac.  p.  10,  it  is  said: 
"In  its  office  the  writ  of  certiorari  is  confin- 
ed to  reviewing  the  proceedings  of  Inferior 
boards,  officers,  or  tribunals,  which  proceed 
in  a  summary  manner,  and  not  according  to 
the  course  of  the  common  law,  and  where 
there  is  no  other  remedy  provided  by  statute. 
By  such  writ  [certiorari]  inferior  Judicatories 
are  kept  within  the  bounds  of  their  Jurisdic- 
tion, and  may  be  required,  where  their  ac- 
tions are  erroneous  or  illegal,  to  certify  the 
record  of  such  proceedings  to  the  superior 
court  to  be  reviewed."  In  State  ex  rel.  t. 
Dowling,  50  Mo.,  loc.  dt  136,  BUus,  J.,  quot- 
ing from  Judge  Savage,  in  Starr  v.  Trustees, 
etc  6  Wend.  (X.  Y.)  567,  said:  "It  may  be 
said  that  these  plaintiffs  have  their  remedy 
by  action,  therefore  certiorari  will  not  lie. 
Where  there  is  no  Jurisdiction,  there  Is  a 
remedy  by  action,  but  that  does  not  deprive 
this  court  of  Jurisdiction,  nor  prevent  a  party 
Injured  from  pursuing  this  remedy."  In 
State  ex  rel.  v.  Shelton,  154  Mo.,  loc.  dt  691, 
55  &  AV.  1012,  50  L.  R.  A.  798.  Brace,  J.,  said: 
"Now,  while  certiorari  is  the  appropriate  rem- 
edy where  an  inferior  tribunal  acts  without 
Jurisdiction  or  in  excess  of  its  jurisdiction, 
or  when  within  Its  Jurisdiction  the  action  of 
such  inferior  tribunal  cannot  be  reviewed  on 
appeal  or  writ  of  error  (State  ex  rel.  v.  Steph- 
ens, 146  Mo.  662,  48  S.  W.  929,  69  Am.  St 
Rep.  625;  State  ex  rel.  v.  Switzler,  143  Mo. 
287,  45  S.  W.  245,  40  L.  R.  A.  280,  65  Am. 
St  Rep.  653;  State  ex  rel.  v.  Harrison,  141 
Mo.  12,  41  S.  W.  971,  43  S.  W.  867;  State 
ex  rel.  v.  Madison  Co.  Court,  136  Mo.  323, 
37  8.  W.  1126;  State  ex  rel.  v.  Dobson,  135 
Mo.  1,  36  S.  W.  238;    State  ex  rel.  v.  Slover, 

113  Mo.  202,  20  S.  W.  788;  C,  R.  I.  &  P.  R. 
R.  Co.  T.  Yoimg,  96  Mo.  39,  8  S.  W.  776; 
Han.  &  St  Joe.  Ry.  Co.  v.  State  Board  of 
Equalization,  64  Mo.  294;   Snoddy  r.  County 


of  Pettis,  45  Mo.  361 ;  Rector  v.  Price,  1  Mo. 
196),  yet  in  this  state  the  law  Is  also  well 
settled  that  it  cannot  be  used  as  a  substitute 
for  appeal  or  writ  of  error;  and  that,  where 
such  tribunal  has  jurisdiction,  and  Ite  action 
can  be  reviewed  by  appeal  or  writ  of  error, 
certiorari  will  not  lie."  In  State  ex  rel.  v. 
Smith.  176  Mo.  99,  100,  75  S.  W.  586,  588, 
Fox,  J.,  said:  "This  writ  may  be  resorted  to, 
not  only  in  cases  where  it  is  alleged  that  the 
lower  court  is  absolutely  without  any  juris- 
diction whatever,  but  it  also  may  reach  and 
afford  a  remedy  in  cases  where  such  court 
has  Jurisdiction,  but  undertakes  to  exercise 
tmauthorized  powers.  This  principle  was 
very  clearly  announced  by  Judge  Black  in 
State  ex  rel.  Dawson  v.  St  Louis  Ct.  of  App., 
99  Mo.,  loc.  cit  221,  12  S.  W.  662,  where  it  is 
said:  'But  it  cannot  be  said  that  the  writ 
will  be  issued  only  In  those  cases  where  the 
lower  court  has  no  jurisdiction  whatever  over 
the  case  before  It'  High  says:  'The  prov- 
ince of  the  writ  Is  not  necessarily  confined  to 
cases  where  the  subordinate  court  Is  absolute- 
ly devoid  of  Jurisdiction,  but  is  also  extended 
to  cases  where  such  tribunal,  although  right- 
fully entertaining  Jurisdiction  of  the  subject- 
matter  In  controversy,  has  exceeded  its  legiti- 
mate powers.' "  Now,  while  the  county 
court  In  revoking  a  dramshop  license,  acta 
as  the  administrative  agent  of  the  state,  nev- 
ertheless it  is  a-  constitutional  court,  and  acts 
in  its  character  as  a  court  of  record,  and  can- 
not divest  itself  of  that  character  by  the  mere 
fact  that  the  function  exerdsed  at  the  time  Is 
a  ministerial  or  administrative  function. 
Therefore  Its  action  is  subject  to  review  if  it 
had  no  jurisdiction  to  revoke  relator's  license 
for  the  cause  alleged,  or  if  it  exceeded  its 
Jurisdiction. 

The  petition  against  relator  was  filed  by 
citizens,  who  are  expressly  authorized  by 
statute  to  make  such  a  complaint,  and  charg- 
ed a  violation  of  section  3009  of  the  dram- 
shop act  (Ann.  St  1906),  and  is  bottomed  on 
the  affidavit  of  Albert  Stack,  and  the  only 
charge  is  that  relator  violated  the  dramshop 
act  by  furnishing  whisky  to  minors  in  his 
dramshop  on  one  occasion.  On  finding  him 
guilty  of  this  charge  the  court  found  that  re- 
lator had  not  at  all  times  kept  an  orderly 
house,  and  by  this  finding  undertook  to  bring 
the  case  within  the  provisions  of  section  3012. 
which  expressly  authorizes  the  county  court 
to  revoke  the  license  of  a  dramshop  keeper 
who  does  not  at  all  times  keep  an  orderly 
house;  in  other  words,  tlie  court  found,  as 
a  matter  of  law,  that  a  dramshop  keeper  who. 
on  a  single  occasion,  furnished  intoxicating 
liquor  to  two  minors  is  guilty  of  not  at  all 
times  keeping  an  orderly  house,  and  counsel 
for  respondents  argued  at  great  length  in  sup- 
port of  the  soundness  of  this  ruling.  A  dis- 
orderly house  has  been  Judicially  defined  to 
be  a  house  kept  in  such  a  way  as  to  disturb, 
annoy,  or  scandalize  the  public  generally,  the 
Inhabitants  of  the  particular  vicinity,  or  the 
passers-by  in  a  particular  highway.    State  v. 


Digitized  by  VjOOV  IC 


828 


109  SOUTHWESTERN  REPORTER. 


(Ua 


Wilson,  93  N.  C,  loc.  clt.  609,  citing  2  Whar. 
Crlm.  Law,  {  2S92.  In  Commonwealtli  t. 
BesBler,  97  Ky.  498,  30  S.  W.  1013,  it  was 
held:  "Tlie  offease  of  keying  a  disorderly 
house  consists  of  a  repetition  of  improper 
conduct,  and  to  constitnte  a  good  indictment 
for  that  offense  words  most  be  used  which 
show  the  repetition  or  frequency  of  the  acts 
complained  of,  as  that  the  acts  were  done  on 
a  day  certain,  'and  on  divers  other  days  and 
times,'  etc.    It  Is  not  sufficient  to  allege  that 

the  acts  were  done  'on  the  days  of 

,  1894,  and  before  the  finding  of  the  in- 
dictment' "  See,  also,  Hawlclns  v.  Lutton, 
95  Wis.  492,  70  N.  W.  483,  60  Am.  St.  Rep. 
131.  In  State  v.  Maxwell,  83  Conn.  259,  the 
common-law  definition  of  a  disorderly  house 
is  given  as  "a  bouse,  the  Inmates  of  which  be- 
have so  badly  as  to  t>ecome  a  nuisance  to  the 
neighborhood."  To  this  definition  we  add 
this:  A  disorderly  house  is  any  house  to 
which  people  resort  to  the  disturbance  of 
people  lawfully  within  the  place,  a  house  used 
or  resorted  to  for  the  purpose  of  gaming,  pros- 
titution, or  other  illegal  or  Immoral  pur- 
poses. 1  Bishop's  New  Crlm.  Law,  f  1106; 
Price  v.  State,  96  Ala.  1,  11  South.  128;  Over- 
man T.  State,  88  Ind.,  loc  dt  8;  State  v. 
Grosofaki,  89  Minn.,  loc.  clt.  345,  94  N.  W. 
1077. 

Open,  repeated,  and  continuous  sales  of  in- 
toxicating liquors  to  minors,  to  the  annoyance 
and  disturbance'  of  the  inhabitants  of  the  vi- 
cinity, might  come  withhi  the  legal  definition 
of  a  disorderly  house,  but  a  single  sale  or 
gift  of  intoxicating  liquor  to  two  minors,  one 
20  and  the  other  19  years  old,  by  a  dram- 
shop keeper,  falls  far  short  of  bringing  his 
house  or  place  of  business  within  the  legal 
definition  of  a  disorderly  house.  Therefore 
the  county  court  was  without  authority  to 
revoke  relator's  license,  under  the  provisions 
of  section  3012  of  the  dramshop  act,  which 
expressly  provides  that:  "Whenever  It  shall 
be  shown  to  the  county  court,  upon  the  ap- 
plication of  any  person,  that  any  dramshop 
keeper  of  the  county  has  not  at  all  times  kept 
an  orderly  house,  such  court  shall  order  the 
license  of  such  dramshop  keeper  to  be  re- 
voked," etc.  One  of  the  conditions  of  the 
bond  required  to  be  given  by  a  dramshop 
keeper  Is  that  he  shall  at  all  times  keep  an 
orderly  house,  and  that  be  will  not  sell,  give 
away,  or  otherwise  dispose  of,  or  suffer  the 
same  to  be  done  about  hla  premises,  any  liq- 
uor in  any  quantity  to  any  minor.  Section 
2995.  Ann.  St  1906. 

The  penalty  for  selling  liquor  to  a  minor  is 
a  forfeit  of  |50  to  the  parent  or  guardian  of 
such  minor,  to  be  recovered  by  civil  action  on 
the  bond  of  the  dramshop  keeper,  and,  in  ad- 
dition to  the  civil  liability,  the  statute  pro- 
vides that  such  dramshop  keeper  shall  be 
deemed  guilty  of  misdemeanor,  and  be  punish- 
ed by  a  fine  of  not  less  than  $40  or  more  than 
$200.  Section  3009  of  the  dramshop  act 
While,  pethaps,  there  should  be,  there  is  no 
provision  wbateva  in  the  dramshop  act  for 


the  forfeiture  of  the  dramshop  keeper's  li- 
cense for  a  violation  of  section  3009,  by  sell- 
ing or  giving  away  intoxicating  liquor  to  a 
minor.  On  conviction  of  keeping  his  dram- 
shop open  on  Sunday,  or  of  selling  or  giving 
away  or  otherwise  disposing  of  intoxicating 
liquor  on  Sunday,  the  dramshop  keeper  is 
subject  to- a  fine  of  not  less  than  $50  or  more 
than  $200,  and  a  forfeiture  of  his  license, 
and  Is  disqualified  to  keep  a  dramshop  for 
two  years  thereafter.  Section  3018  of  the 
dramshop  act  prohibits  a  dramshop  keeper 
from  keeping  or  exhibiting,  etc.,  any  piano, 
organ,  or  other  musical  instrument  whatever, 
for  the  purpose  of  performing  upon  or  having 
the  same  performed  upon  in  his  dramshop. 
He  is  also  prohibited  from  setting  up  any 
billiard  table,  etc.,  in  his  dramshop,  or  In  any 
building  used  in  connection  therewith.  A 
violation  of  the  provisions  of  this  section  Is 
made  a  misdemeanor,  punishable,  on  convic- 
tion, by  a  fine  and  forfeiture  of  bis  license. 
No  other  sections  are  to  be  found  In  the  act 
providing  for  a  forfeiture  of  license. 

As  stated  above,  section  3012  is  the  only 
section  of  the  act  expressly  conferring  the 
power  on  county  courts  to  revoke  dramshop 
license.  In  cities  of  200,000  inhabitants  or 
over  the  excise  commissioner  in  such  cities, 
by  section  3021,  Ann.  St  1906,  is  given  the 
broad  power  to  revoke  a  dramshop  keeper's 
license  for  any  violation  of  the  dramshop 
act.  For  the  reason  this  broad  power  Is  giv- 
en to  the  excise  commissioners,  and  not  to 
the  county  courts,  it  was  contended  in  the 
Seebold  Case  that  the  excise  law  was  uncon- 
stitutional. The  court  noted  the  differenoe 
in  the  powers  respectively  granted,  but,  quot- 
ing from  Black  on  Intoxicating  Liquors,  S  ISO, 
said:  "A  license  to  sell  liquor  is  neither  a 
contract  nor  a  right  of  property,  within  the 
legal  and  constitutional  meaning  of  those 
terms.  It  is  no  more  than  a  temporary  per- 
mit to  do  that  which  would  otherwise  be  un- 
lawful, and  forms  a  part  of  the  Internal  ik>- 
lice  system  of  the  state.  Hence  the  authority 
which  granted  the  license  always  retains  the 
power  to  revoke  it,  either  for  cause  of  for- 
feiture, or  upon  a  change  of  policy  and  legis- 
lation in  regard  to  the  liquor  traffic.  And 
such  revocation  cannot  be  pronounced  uncon- 
stitutional, either  as  an  impairment  of  con- 
tract obligation,  or  as  unlawfully  divesting 
persons  of  their  property  or  rights." 

For  the  reason  the  state  enters  into  no  con- 
tractual relation  with  the  dramshop  keeper 
by  granting  him  a  dramshop  license  and  ac- 
cepting the  license  fee,  and  for  the  reason  the 
dramshop  keeper  has  no  property  interest  in 
the  license,  and  for  the  reason  the  licensee  Is 
bound  to  submit  to  such  police  regulations,  In 
respect  to  the  sale  of  intoxicating  liquors, 
as  the  Legislature  of  the  state  has  prescribed, 
it  is  contended  by  respondents  that  any  viola- 
tion of  such  regulations  works  a  forfeiture  of 
the  license,  and  that  the  power  to  revoke  goes 
with  and  Is  incidental  to  tbe  power  to  grant 
the  license.    In  sui>port  of  this  position  th» 
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Seebold  and  other  cases  arising  under  the 
excise  laws  are  cited,  also  a  case  from  Vir- 
ginia and  one  from  Kentuclcy,  where,  under 
fltatutes,  express  ix>wer  is  conferred  on  coun- 
ty anthoritles  to  revolve  a  dramshop  license 
for  any  violation  of  the  dramshop  laws  of 
these  states.  None  of  these  cases  are  in 
iwint.  for  the  reason  they  are  decided  upon 
statutes  not  found  in  the  dramshop  act  of 
this  state,  so  far  as  county  courts  are  con- 
cerned. The  scheme  of  granting  a  dramshop 
license  and  of  regulating  dramshops  is  pure- 
ly statutory ;  the  statutes  having  been  enact- 
ed in  the  exercise  of  the  internal  police  pow- 
ers of  the  state.  The  power  of  the  county 
<>ourts  to  grant  such  license  is  not  an  inherent 
power  of  the  court,  but  a  power  expressly 
granted  to  it  by  the  Legislature,  to  be  exer- 
cised, however,  only  in  the  manner  and  upon 
the  conditions  pointed  out  by  the  statute,  so 
that  regulations  apply  as  well  to  the  county 
court  as  to  the  dramshop  keeper,  and  both 
should  keep  within  the  bounds  prescribed  by 
the  law.  The  county  court  is  without  au- 
thority to  grant  a  dramshop  license,  except 
In  the  manner  and  on  the  conditions  prescrib- 
ed by  statute.  It  is  equally  without  power 
to  revoke  a  license  for  any  cause  other  than 
that  the  dramshop  keeper  has  not  at  all  times 
kept  an  orderly  house.  The  petition  to  the 
county  court  failed  to  state  that  relator  had 
not  at  all  times  kept  an  orderly  house,  and 
the  facts  fonnd  by  the  county  court  are  in- 
sufllcient  to  convict  htm  of  that  offense. 
Therefore  we  think  the  county  court  over- 
stepped the  bounds  of  its  jurisdiction  when  it 
found  relator  guilty  of  keep  a  disorderly 
house  by  making  a  single  sale  or  gift  of  in- 
toxicating liquor  to  Stuck  and  Peery,  and  on 
this  ground  alone  revoked  his  license. 

Wherefore  it  Is  considered  by  the  court  that 
the  order  and  Judgment  of  the  county  court 
of  Montgomery  county,  revoking  relator's 
dramshop  license,  be  and  the  .same  is  hereby, 
set  aside,  and  for  naught  held.    All  concur. 


POOL  V.  SLICER  et  al. 

<St.  Louis  Court  of  Appeals).    Mifisonri.    March 
3,  1908.) 

Ejectment— Impbovi!ments—.Tudgmk.nt. 

Rev.  St  1890,  {  3076  (Ann.  St.  I!t06,  p. 
1768),  providing  that,  where  the  value  of  the 
improvements  exceeds  the  value  of  the  land  aside 
from  the  improvements,  the  court  may  order 
that  the  occupying'  ciRimant  shall,  "by  a  time  to 
he  specified  in  the  order,"  take  the  land  and  pay 
the  ascertained  value  thereof  to  plaintiff,  and 
section  3078  providing  that,  where  the  value  of 
the  land,  aside  from  the  improvements,  exceeds 
the  value  of  the  improvements,  the  court  may 
order  either  that  plaintiff  shall  pay  for  the  im- 
provements before  he  shall  be  allowed  to  take 
possession  of  the  land,  or  that  the  land  shall  be 
divided  between  him  and  the  occupying  claim- 
ant, found  in  chapter  24.  entitled  Ejectment," 
must  be  constmed  together,  and  section  3078 
must  be  construed  as  If  the  quoted  words  in 
section  3076  were  contained  therein,  and  the 
court,  on  finding  that  the  value  of  the  land  aside 
Irom  the  improvements  exceeds  the  value  of  the 


improvements,  may  fix  the  time  for  the  payment 
of  the  value  of  the  improvements. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sbeppard,  Judge. 

Action  by  James  K.  Pool  against  Julia 
Sllcer  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Afllrmed. 

Jas.  Orchard,  for  appellants.  L.  R.  Thom- 
ason,  for  respondent 

BLAND,  P.  J.  Only  the  record  proper  of 
the  case  is  before  us  for  review.  It  appears 
from  the  record  that  defendants,  as  plaintiffs 
In  an  ejectment  suit,  recovered  of  Pool, 
plaintiff  herein,  the  possession  of  certain  de- 
scribed lands  In  Butler  county.  Mo.,  and  al- 
so the  sum  of  $22.50  damages  for  rents  and 
profits,  and  that  the  monthly  value  of  the 
rents  and  profits  was  adjudged  to  t>e  |12.50. 
On  the  recovery  of  the  judgment  in  eject- 
ment Pool  filed  bis  petition,  under  the  pro- 
visions of  section  3072,  Rev.  St  1889  (Ann. 
St  1906,  p.  1766),  to  recover  compensation 
for  the  improvements  made  by  him  on  the 
land,  and  prayed  that  an  injunction  Issue 
against  defendants  to  stay  them  from  taking 
possession  of  the  land  under  their  judgment 
in  the  ejectment  spit  until  the  value  of  hla 
improvements  should  be  ascertained,  and 
until  the  further  order  of  the  court  A  tem- 
porary restraining  order  was  made  by  the 
court.  The  allegations  of  the  petition  were 
put  at  issue  by  an  answer,  and  a  motion  to 
dissolve  the  injunction  was  filed.  At  the 
April  term,  1906,  of  the  Butler  circuit  court 
the  issues  were  heard  by  the  court,  and  the 
following  Judgment  rendered:  "Now  on  this, 
the  24th  day  of  April,  1906,  this  cause  com- 
ing on  to  be  beard,  and  both  the  plaintiff  and 
defendants  appearing  by  their  respective  at- 
torneys and  announcing  ready  for  trial,  and 
both  the  plaintiff  and  defendants  waiving 
a  Jury,  all  the  issues,  matters,  and  things 
In  said  cause  are  submitted  to  the  court,  up- 
on the  proof  offered  and  heard  by  the  court, 
and  the  court,  being  fully  advised,  doth  find 
that  the  defendants  herein  at  the  February 
term,  1906,  of  the  Butler  county  circuit 
court,  obtained  a  Judgment  against  the  plain- 
tiff herein  for  the  possession  of  the  follow- 
ing described  lands  situate  In  the  county  of 
Butler  and  state  of  Missouri,  to  wit:  Lota 
No.  9  and  10,  the  same  being  the  east  half 
of  the  southeast  quarter  of  section  No.  17, 
township  No.  25,  north  of  range  No.  S  east, 
containing  723s/joo  acres  more  or  less,  and 

also  a  Judgment  for  the  sum  of  $ ,  the 

amount  of  plaintiff's  said  damage,  and  did 
assess  the  value  of  the  monthly  rents  and 
profits  at  the  sum  of  $20  per  month.  And 
the  court  doth  further  find  that  prior  to  the 
institution  of  said  suit  and  the  rendition  of 
said  judgment  as  aforesaid  the  plaintiff  here- 
in and  his  predecessor  and  grantor.  In  good 
faith  and  without  notice  of  the  claim  of  title 
to  said  premises  by  the  defendants  herein, 
made  valuable  and  lasting  Improvements  ap- 
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on  said  premises  of  tbe  value  of  $795,  and 
the  court  doth  further  find  the  value  of  said 
lands,  without  said  improvements,  to  be  tbe 
sum  of  11,000.  Wherefore  it  is  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
defendants  be  enjoined  from  entering  upon 
said  lands  and  taking  the  possession  there- 
of, unless  the  defendants  shall  on  or  before 
the  1st  day  of  October,  1906,  pay  into  this 
court,  for  the  use  of  the  plaintiff  herein  tbe 
sum  of  1795,  the  value  of  said  improvements, 
less  the  amount  of  the  defendants'  Judgment 
for  damage,  as  determined  in  said  action  of 
ejectment,  and  also  less  the  accrued  rents 
and  profits  at  the  value  assessed  at  the  time 
of  payment,  upon  the  payment  pt  which  said 
sum  said  Injunction  to  be  dissolved,  and  the 
defendants  be  entitled  to  sue  out  their  writ 
of  restitution;  and  that,  unless  said  payment 
be  made  by  defendants  by  October  1,  1906, 
the  injunction  be  made  perpetual,  and  de- 
fendants stand  forever  enjoined'  from  taking 
possession  of  said  lands  or  any  part  thereof." 
Defendants'  contention  is  that  the  Judg- 
ment is  not  such  a  'one  as  should  have  been 
rendered,  and  is  erroneous  for  the  reason 
that  as  tbe  value  of  the  land  aside  from  tbe 
Improvements  was  found  to  be  greater  than 
the  value  of  the  improvements  the  Judg- 
ment should  have  been  that  defendants  here- 
in pay  for  the  improvements  before  they 
should  be  allowed  to  take  possession  of 
the  land,  or  that  the  land  be  divided  be- 
tween ''plaintiff  and  defendants  according 
to  their  respective  rights  therein.  The  pro- 
ceeding Is  provided  for  in  Rev.  St.  1899,  c 
24  (Ann.  St  1906,  pp.  1753-1769),  entitled 
"Ejectment"  Section  3076  (page  1768)  of 
the  chapter  provides:  "If  the  value  of  the 
improvements  exceed  the  value  of  the  land 
aside  from  the  Improvements,  the  court  may 
order  that  the  occupying  claimant  shall,  by 
a  time  to  be  specified  In  the  order,  take  tbe 
land,  and  pay  tbe  ascertained  value  thereof 
to  the  plaintiff,  and  in  default  of  such  pay- 
ment the  plaintiff  shall  take  possession  of 
the  land,  discharged  from  all  claim  of  such 
occupying  claimant"  Section  3078  of  the 
chapter  provides:  "If  the  value  of  the  land, 
aside  from  the  improvements,  exceeds  the 
value  of  the  improvements,  tbe  court  may, 
In  Its  discretion,  order  either  that  tbe  plain- 
tiff shall  pay  for  the  improvements  before  be 
shall  be  allowed  to  take  possession  of  the 
land,  or  that  tbe  land  shall  be  divided  be- 
tween the  occupying  claimant  and  the  plain- 
tiff, according  to  their  respective  rights." 
The  court  found  the  value  of  the  land  aside 
from  the  Improvements  exceeded  the  value 
of  the  improvements.  Hence  the  Judgment 
should  correspond  with  the  provisions  of  sec- 
tion 3078;  and  the  question  for  decision  is 
whether  it  does  or  does  not  correspond  with 
the  provisions  of  this  section.  The  Judgment 
enjoins  plaintiffs  in  the  ejectment  suit  from 
taking  possession  of  the  land  until  they  pay 
the  ascertained  value  of  the   Improvements 


(1795),  less  the  damages  recovered  of  Pool 
In  the  ejectment  suit  on  or  t>efore  October 
1,  1906,  and  if  not  paid  on  or  liefore  the 
date  fixed  that  they  be  perpetually  enjoined 
from  enforcing  the  Judgment  in  the  ejectment 
suit  The  statute  (3078)  says  nothing  about 
the  time  in  which  the  plaintiff  in  an  eject- 
ment suit  shall  pay  the  ascertained  value  of 
the  Improvements,  nor  does  it  expressly  au- 
thorize the  court  to  limit  the  time  In  which 
such  payment  may  be  made.  When  the  sit- 
uation is  reversed,  that  is,  when  the  occupy- 
ing claimant  is  entitled  to  pay  the  ascertain- 
ed value  and  retain  the  land,  section  3076 
expressly  authorizes  the  court  to  fix  the  time 
in  which  the  payment  may  be  made;  but  this 
provision  was  left  out  of  section  3078,  which 
provides  that  the  successful  party  in  the 
ejectment  suit  must  pay  the  'ascertained  val- 
ue of  tbe  improvements  before  he  can  have 
possession.  These  sections  have  a  commoK 
purpose  in  view,  namely,  to  give  the  right  of 
possession  of  the  land  to  the  party  having 
the  greatest  pecuniary  interest  therein,  on 
condition  that  he  pay  the  adverse  claimant 
the  ascertained  value  of  his  Interest,  and 
both  sections  might  have  well  been  written 
as  one.  They  must  be  construed  together, 
and  so  Interpreted  as  to  effectuate  tlie  evi- 
dent purpose  of  tbe  I.«glsiature.  If  the  two 
sections  bad  been  written  as  one,  and  section 
3076  made  the  first  clause  of  such  section 
and  section  3078  the  second,  it  would  not 
have  been  necessary  to  have  repeated  the 
phrase  "by  a  time  to  be  specified  in  the  or- 
der," in  the  second  clause,  as  this  provision 
would  have  been  understood  to  apply  to  the 
second  as  well  as  the  first  clause;  and  we 
think  this  phrase  should  be  read  into  the  lat- 
ter section,  for,  If  tbe  court  cannot  fix  the 
time  when  payment  must  be  made,  then 
payment  can  be  made  at  any  time  lu  the  fu- 
ture, and  might  never  be  made,  yet  the  land 
would  be  under  a  sort  of  perpetual  mort- 
gage, which  the  occupying  claimant  would  be 
powerless  to  remove.  That  such  a  result 
was  intended  by  the  I^egislature  is  not  to  be 
entertained  tor  a  moment. 

We  think  the  court  had  tbe  undoubted 
right  to  fix  the  time  for  payment  and  that 
the  Judgment  substantially  conforms  to  the 
provisions  of  section  3078.  Stump  v.  Horn- 
back,  94  Mo.  26,  6  S.  W.  356;  Oallenkamp 
V.  Westmeyer,  116  Mo.  App.  680,  93  S.  W. 
816.  Except  as  to  time  for  payment,  tbe 
Judgment  is  affirmed.  As  the  time  of  pay- 
ment has  expired,  the  cause  Is  remanded, 
with  directions  to  the  trial  court  to  fix  an- 
other time.    Ail  concur. 


FRANKIiB   T.    MATHEW80N. 
(St.  Louis  Court  of  Appeals.     Missouri.    April 

iKSUBAncE  —  Mdttjal  Benefit  Insurance  — 

SUBOBDINATE    LODGES— CLAIMS. 

Plaintiff   was    collector    of    a    subordinate 
lodge  of  tbe  Woodmen  of  the  World,  and  for 
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his  service!!  presented  a  bill  to  the  subordinate 
lodge  for  $100.  His  claim  was  allowed  in  the 
sum  of  $72,  and  a  warrant  drawn  for  the  same ; 
but  payment  was  stopped  by  order  of  the  lodge. 
Plaintiff  brought  suit  against  an  officer  of  the 
lodge  holding  its  funds  in  the  capacity  of  banker, 
whose  duty  it  was  to  pay  warrants,  for  the 
amount  due  him  for  his  services.  There  was  no 
showing  that  the  Woodmen  of  the  World  was 
incorporated,  or  that  the  subordinate  lodge  was 
incorporated,  and  the  individual  liability  of  de- 
fendant was  disclaimed.  Held,  that  the  facts 
were  insufficient  to  sustain  a  judgment  against 
the  defendant. 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

Action  by  M.  Frankle  against  A.  G.  Math- 
ewson  for  services  rendered  a  subordinate 
lodge  of  the  Woodmen  of  the  World.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Robt  Rntledge,  for  appellant.  H.  C.  RUey, 
Jr.,  for  respondent 

600DE,  J.  This  action  was  instituted  by 
filing  the  following  account  before  a  justice 
of  the  peace:  "72.00,  the  amount  due  M. 
Frankle  from  the  Woodmen  of  the  World  tor 
6  years'  services  as  collector  of  dues  for  Camp 
294,  New  Madrid,  against  A.  G.  Matbewson, 
banker  of  Catalpa  Camp,  294."  The  justice 
Issued  a  summons  commanding  the  constable 
"to  summon  A.  G.  Mathewson,  banker  New 
Madrid  Camp,  No.  294,  W.  O.  W.,  to  appear" 
before  the  justice  of  the  peace  at  the  time  and 
place  named  and  answer  the  "complaint  of 
M.  Frankle,  founded  upon  account  for  6  years' 
services  as  collector  of  dues,  and  wherein  he 
demands  $72."  The  constable  made  this  re- 
turn: "I  hereby  certify  that  I  served  the 
within  writ  by  reading  it  to  A.  G.  Mathewson 
on  the  23d  day  of  September,  1905,  In  New 
Madrid  township.  New  Madrid  county,  Mis- 
souri, touts  Block,  Constable."  Judgment 
by  default  was  rendered  In  the  justice's  court, 
and  an  appeal  taken  by  Mathewson  to  the 
circuit  court,  where  there  was  a  trial  by  jury. 
At  the  inception  of  the  trial  the  attorney  for 
defendant  objected  to  any  testimony  to  show 
the  Woodmen  of  the  World  owed  plaintiff  un- 
der his  statement  because  the  case  was 
against  Mathewson.  The  court  overruled  the 
objection,  saying  it  was  a  question  for  the 
jury,  and  an  exception  was  saved.  The  facts 
out  of  which  the  case  arose,  according  to  the 
testimony  for  plaintiff,  were  that  plaintiff 
was  a  member  of  Catalpa  Camp,  New  Madrid, 
a  subordinate  lodge  of  an  organization  known 
as  the  Woodmen  of  the  World.  Buesching 
was  derk  of  the  camp,  and  attended  to  the 
collection  of  dues  from  members.  Buesching 
was  paid  for  his  clerical  duties,  but  as  be  was 
out  of  town  much  of  the  time  he  asked  Fran- 
kle, a  business  man  of  New  Madrid,  to  act  as 
collector.  Frankle  swore  the  camp  elected 
him  "banker  of  the  camp,"  so  that  he  was 
both  clerk  and  banker  according  to  the  by- 
laws of  the  Sovereign  Camp  of  the  Woodmen 
of  the  World.  It  Is  the  duty  of  the  clerk  of 
a  camp  to  receive  all  moneys  due,  and  pay 


the  same  to  the  banker,  and  of  the  latter  to 
receive  the  funds  from  the  clerk,  and  pay 
warrants  drawn  by  the  clerk  and  attested  by 
the  consul  commander.  Frankle  swore  he 
was  elected  banker  for  six  years,  and  also 
attended  to  the  collection  of  dues  for  six 
years.  Not  wanting  to  serve  longer,  the  camp 
then  elected  defendant,  Matbewson.  He  tes- 
tified too  the  understanding  was  the  camp 
was  to  pay  him  for  his  services  as  collector. 
We  may  say  his  testimony  supports  the  the- 
ory that  there  was  some  kind  of  agreement, 
formal  or  Informal,  to  pay  him.  At  the  end 
of  sis  years  he  presented  a  bill  for  $100  for 
his  services  as  collector  during  the  entire 
time,  and  the  minutes  of  the  camp  show  the 
bill  was  considered  at  a  meeting,  and  finally 
$12  a  year,  or  $72  in  all.  was  allowed  plain- 
tiff by  vote.  This  meeting  was  held  March 
23,  1905.  The  clerk  made  out  a  warrant  for 
plaintiff  covering  said  amount,  but  at  the  next 
meeting  on  March  30tb  a  motion  was  adopted 
directing  W.  W.  Waters,  who  It  seems  was 
then  the  banker,  not  to  honor  the  warrant, 
as  the  camp  considered  It  Illegal,  and  not  In 
conformity  to  the  by-laws.  At  this  time  the 
minutes  show  defendant,  A.  6.  Matbewson, 
was  sovereign  of  the  camp.  The  warrant 
drawn  In  plaintifTs  favor,  and  subsequently 
revoked  reads  as  follows:  "No.  212.  Form 
47.  Clerk's  Order  on  Banker.  $72.00.  Wood- 
men of  the  World,  to  W.  W.  Waters,  Banker 
Camp  No.  294.  ?ay  to  M.  Frankle,  or  order, 
seventy-two  dollars,  and  charge  same  to  gen- 
eral fund.  W.  Buesching,  Clerk.  James 
Brooks,  Consul  Commander.  For  making  col- 
lections of  dues  Yind  assessments  for  this 
camp  for  six  years  up  to  December  31,  1904. 
[Dated]  March  23,  1005."  Plaintiff  presented 
his  warrant  to  Mathewson,  and  the  latter  re- 
fused to  pay  it.  The  record  is  confusing  as 
to  the  offices  held  by  defendant.  He  appears 
to  have  been  both  sovereign  of  the  camp  and 
banker.  It  Is  In  the  latter  capacity  that  he 
is  sued;  but  the  minutes  recite  that  Waters 
was  banker,  and  he  was  Instructed  to  refuse 
payment  of  the  warrant.  Plaintiff  swore  the 
lodge  allowed  the  demand,  and  as  Mathewson 
had  the  money  on  hand  to  pay  it  he  sued  him. 
The  court  Instructed  the  jury  that,  if  they 
found  plaintiff  performed  the  duties  of  col- 
lector for  the  Woodmen  of  the  World,  and  the 
services  were  requested  by  the  special  agents 
of  the  lodge  through  its  ofllcers,  and  were 
reasonably  worth  $72,  and  the  sum  had  not 
been  paid,  the  verdict  should  be  for  plaintiff ; 
further  that,  If  the  Lodge  of  the  Woodmen 
of  the  World  contracted  and  agreed  with 
plaintiff  for  him  to  act  as  collector  for  six 
years  or  more,  and  the  order  Issued  a  warrant 
to  him  for  $72,  the  lodge  could  not,  at  a  sub- 
sequent meeting,  cancel  the  order,  and.  If  de- 
fendant had  In  his  hands  as  banker  an  amount 
sufficient  to  pay  the  warrant  when  the  same 
was  presented  for  payment,  the  verdict  should 
be  for  plaintiff.  From  a  verdict  and  judg- 
ment In  favor  of  plaintiff,  defendant  appealed. 
We  know  of  no  principle  of  law  on  which 
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the  Judgment  In  tbis  case  can  be  affirmed. 
There  Is  an  absence  of  proof  In  the  record  as 
to  whether  either  the  Woodmen  of  the  World 
or  Catalpa  Lodge  is  Incorporated.  It  looks 
like  the  services  were  rendered  for  the  local 
lodge,  which  we  suppose  Is  a  subordinate 
lodge  of  the  main  order.  The  instructions  al- 
lowed a  recovery  on  the  theory  that  plaintiff 
bad  rendered  services  for  the  Woodmen  of  the 
World,  and  was  entitled  to  be  paid  by  It.  If 
tbis  was  true,  the  Judgment  cannot  be  sup- 
ported, because  the  action  is  not  against  the 
Woodmen  of  the  World,  which  was  neither 
summoned  nor  appeared.  The  summons  was 
to  Mathewson  as  an  individual,  and  the  ac- 
count was  against  him  as  banker  of  New 
Madrid  Camp.  If  said  camp  Is  a  separate  cor- 
poration, It  was  not  sued,  and.  If  it  Is  a  volun- 
tary association,  other  questions  would  arise. 
In  said  contingency  defendant  would  be  liable 
only  In  bis  individual  capacity,  and  as  being 
one  of  the  persons  who  agreed  to  pay  plain- 
tiff for  the  latter's  services.  Liability  on  the 
part  of  defendant  as  an  individual  is  dis- 
claimed, plalntifTs  counsel  Insisting  on  bis 
liability  in  a  representative  capacity  as  cus- 
todian of  the  funds  of  the  order.  Moreover, 
as  plaintiff  himself  was  one  member  of  the 
voluntary  association  (If  It  was  such).  It  is 
doubtful  If  he  could  sue  a  co-member  at  law 
on  a  demand  owed  by  all  the  memliers.  The 
idea  that  plaintiff  was  entitled  to  a  Judgment 
against  defendant  as  banker  of  Catalpa  Lodge 
because  he  had  money  of  the  order  In  his 
bands,  and  a  warrant  had  been  ordered  in  fa- 
Tor  of  plaintitr  by  said  lodge.  Is  wholly  unten- 
ttble.  Perhaps  said  warrant  ought  to  be  paid. 
As  to  that  we  say  nothing  more  than  that 
-some  other  party  besides  Mathewson  Is  en- 
titled to  a  day  in  court  on  the  question.  If, 
AS  the  instructions  assume,  and  plalntifTs 
-counsel  contends,  it  is  the  corporation  known 
as  the  Woodmen  of  the  World,  which  is 
Indebted,  said  corporation  Is  entitled  to  Its 
■day  in  court.  If  Catalpa  Camp  owes  plain- 
tifT,  and  is  an  Incorporated  body,  it  should 
be  sued.  According  to  the  minutes,  when  the 
order  directed  the  banker  to  pay  the  war- 
rant, W.  W.  Waters  was  banker.  Under  no 
conceivable  theory  can  the  present  Judgment 
against  defendant  be  upheld. 

One  of  the  Instructions  carries  the  idea  that 
after  the  warrant  had  been  ordered  by  the 
lodge  it  could  not  lawfully  be  revoked,  and  the 
banker  was  bound  to  pay  it  despite  the  sub- 
sequent order  to  refuse  payment.  This  case 
Is  not  on  the  warrant,  but  on  an  open  account 
for  services  against  Mathewson.  However,  it 
Is  not  he.  In  any  contingency,  who  owes  plain- 
tiff, nor  could  an  action  be  maintained  against 
him  as  an  ofllcer  and  practically  an  agent  of 
the  lodge  for  refusing  to  pay  a  warrant  or- 
'  dered  by  the  lodge  for  a  debt  it  or  the  order 
owed,  and  which  afterwards  be  was  directed 
not  to  pay.  The  action  of  the  lodge  in  ordering 
the  warrant  was  not  Irrevocable,  and  It  must 
t)e  heard  on  the  question  of  its  right  to  revoke. 
The  Judgment  is  reversed.    All  concur. 


METER  et  al.  t.  SCHMIDT  et  at 

(St.  Louis  Court  of  Appeals.     Missouri.    April 
14,  1908.) 

1.  Mechanics'  Liens— Action  bt  Material- 
men TO  Enforce— Defense. 

It  is  no  defense  to  an  action  by  material- 
men to  enforce  a  lien  that  the  owners  had  paid 
the  contract  price  l>efore  receiving  notice  of  the 
claim  and  will  have  to  pay  more  money  to  com- 
plete the  bouse  which  the  contractor  abandoned, 
or  that  he  did  not  use  the  kind  of  material  called 
for  in  the  plaas  and  specifications. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  {§  131-159.] 

2.  Pleading — Amendment  After  Judokent. 

In  an  action  to  enforce  a  materialman's 
lien,  plaintiffs  were  properly  allowed  to  amend 
their  petition  after  judgment  to  show  that  all 
the  items  of  the  account  were  sold  to  the  con- 
tractor for  the  owner's  house,  where  the  peti- 
tion was  not  attacked,  and  evidence  was  receiv- 
ed without  objection  showing  conclusively  that 
the  material  was  furnished  for  such  use,  since 
Rev.  St.  1899,  (  660,  authorises  amendments 
after  judgment  in  furtherance  of  justice,  and 
since  section  672  prohibits  the  reversal  of  judg- 
ments for  defects  witbont  prejndice. 

[Ejd.  Note. — For  cases' in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  (  606.] 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County;  Henry  C.  Riley,  Judgk 

Action  by  George  H.  Meyer  and  another 
against  A.  J.  Schmidt  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

R.  L.  Wilson  and  G.  H.  Davis,  tor  appel- 
lants.   B.  F.  Davis,  for  respondents. 

GOODE,  J.  These  plaintiffs  are  partners 
doing  a  general  hardware  business  in  the 
city  of  Cape  Girardeau.  Defendants  Mattie 
V.  Adams  and  Ben  H.  Adams  are  husband 
and  wife,  and  owners  -of  lot  8  of  range  1  In 
said  city.  Defendant  A.  J,  Schmidt  is  a  con- 
tractor and  builder,  with  whom  the  Adamses 
contracted  in  1905  to  erect  a  two-story  frame 
dwelling  bouse  on  their  lot.  Schmidt  was  to 
furnish  the  labor  and  material  needed  in  the 
construction  of  the  house,  and  in  the  course 
of  the  work  he  purchased  hardware  from 
these  plaintiffs  for  use  In  the  building  to  the 
amount  of  |199.23,  for  which  be  never  paid. 
Plaintiffs  filed  a  lien  on  the  property  to  se- 
cure payment  of  the  demand,  and  after- 
wards instituted  the  present  action  to  enfotce 
the  lien.  Tbe  petition  as  originally  filed  al- 
leged the  contract  between  the  owners  (Mr. 
and  Mrs.  Adams)  and  Schmidt  for  tbe  erec- 
tion of  the  house,  Schmidt  to  furnish  the  re- 
quired material  and  labor;  that  tbe  material 
furnlabed  by  plaintiffs  to  Schmidt  waa  under 
a  continuing  CMt tract  between  plaintiffs  and 
Schmidt,  and  was  all  used  by  tbe  latter  In 
tbe  c»nBtructi*n  of  tbe  bouse  of  his  codefend- 
ants.  The  material  was  listed  in  an  itemized 
account  attached  to  the  petition  and  called 
for  la  it  as  "Kxhibit  A,"  which  exhibit  said 
the  material  was  furnished  for  tbe  Ben 
Adams  building.  Mr.  and  Mrs.  Adams  filed 
their  separate  answer.  In  which  they  denied 
each  allegation  of  the  petition,  and  averred 
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Schmidt  agreed  to  buUd  the  bouse  for  $1,765, 
but  abandoned  the  Job  before  the  building 
was  completed,  and  that  they  had  paid  htm 
$1,600  ou  the  contract  price  before  plaintiffs 
gave  notice  of  any  demand  for  materials  fur- 
nished to  him.  The  answer  further  stated  it 
would  require  |700  to  complete  the  building, 
and  that  Mr.  and  Mrs.  Adams  were  not  in- 
debted to  Schmidt  in  any  way  whatever. 
The  answer  denied  Schmidt  furnished  the 
kind  of  material  for  the  building  which  was 
called  for  in  the  plans  and  specifications,  and 
averred  they  (the  Adamses)  did  not  waive 
the  departure  from  the  plans  and  spedflca- 
tions. 

On  motion  of  plaintiffs,  portions  of  the  an- 
swer were  struck  out.  Those  portions  were 
the  averments  that  Scbmidt  had  been  paid 
$t,600  on  the  contract  price  of  the  building 
prior  to  the  time  Mr.  and  Mrs.  Adams  were 
given  notice  plaintiffs  were  subcontractors  of 
Scbmidt;  that  it  would  cost  $700  to  complete 
the  building,  and  the  owners  were  not  in- 
debted to  Schmidt  in  any  way,  and  were 
not  indebted  to  him  when  first  notified  of 
plaintiffs'  demand.  No  error  occurred  in 
striking  out  those  portions  of  the  answer, 
for  they  stated  no  defense  to  the  demand  of 
plaintiffs,  who,  as  subcontractors,  were  en- 
titled to  a  Hen,  and  to  enforce  it,  regardless 
of  whether  or  not  the  owners  of  the  property 
had  paid  Schmidt  the  full  contract  price  and 
would  have  to  pay  more  money  to  complete 
the  house.  This  proposition  was  affirmed  by 
the  Supreme  Court  in  a  careful  opinion  ex- 
pounding several  clauses  of  our  mechanic's 
lien  act  in  comparison  with  the  terms  of 
similar  acts  of  other  states,  and  overruling  an 
appellate  decision  to  the  contrary.  Henry  v. 
Kvaus,  97  Mo.  47,  10  S.  W.  868,  3  L.  R.  A. 
332.  Nor  was  Schmidt's  default  in  not  using 
the  kind  of  material  called  for  In  the  plana 
and  specifications  a  defense.  If  plaintiffs 
furnished  the  material  in  question  to  Schmidt 
for  the  building  under  a  contract,  and  pur- 
suant to  his  contract  with  the  owners,  and  he 
used  it  in  the  building,  plaintiffs  are  entitled 
to  a  lien.  If  It  was  not  the  material  called 
for  by  the  specifications,  the  owners  should 
have  seen  it  was  not  put  in  the  building,  in 
which  case  a  lien  against  the  property  would 
not  lie.  Simmons  v.  Carrier,  60  Mo.  581.  We 
have  been  cited  to  no  authority,  nor  are  we 
acquainted  with  any,  which  binds  a  subcon- 
tractor who  furnishes  material  for  an  im- 
provement to  ascertain,  on  peril  of  acquir- 
ing no  lien,  that  the  material  is  of  the  kind 
called  tor  In  the  contract  between  the  owner 
of  the  property  and  the  original  contractor. 

An  exception  was  saved  to  the  refusal  of 
the  coort  to  grant  a  continuance  on  account 
of  the  absence  of  Mrs.  Adams.  We  dealt 
with  this  question  in  the  case  of  Riverside 
Lumber  Co.  v.  Schmidt  (Mo.  App.)  109  S.  W. 
71,  and  what  was  therein  said  is  applicable 
to  the  point  in  the  present  case,  as  the  facts 
are  identical  touching  the  application  and  the 
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admission  in  evidence  of  what  Mrs.  Adams 
would  testify. 

After  Judgment,  and  t>endiug  a  motion  for 
new  trial,  plaintiffs  asked  and  were  granted 
leave  to  amend  their  petition  by  making  it 
show  alt  the  items  of  the  account  were  sold 
to  Schmidt  "£or  the  credit  of  said  house";  1. 
e.,  the  house  he  was  building  for  Mr.  ami 
Mrs.  Adams.  Before  this  amendment,  though 
the  petition  averred  Schmidt  was  the  con- 
tractor to  build  the  bouse  and  was  to  fur- 
nish all  the  material  for  it,  and  further 
averred  all  the  hardware  in  question  was 
sold  to  Schmidt  and  used  by  him  in  the  house, 
it  failed  to  aver  the  articles  were  sold  to  him 
for  the  house.  The  petition  was  not  attack- 
ed, either  by  demurrer  or  answer,  and  evi- 
dence was  received  without  objection  which 
conclusively  proved  the  material  was  furnish- 
ed by  plaintiff  to  Schmidt  for  use  in  the 
house  he  was  building  for  his  codefendants 
and  was  so  used.  In  a  case  of  this  kind  the 
petition  ought  to  aver  the  material  for  which 
a  lien  was  sought  is  furnished  for  the  house, 
for  It  is  only  In  such  a  case  the  statute  gives 
a  Hen;  but  we  think  the  amendment,  which 
did  not  substitute  a  new  cause  of  action,  was 
proper  and  within  the  scope  of  our  statutes. 
Rev.  St  1899,  8i  660,  672  (Ann.  St  1906,  pp. 
670,  686).  An  authority  in  point  is  Sawyer  v. 
Railroad,  156  Mo.  468,  477,  57  S.  W.  108. 

The  Judgment  is  affirmed.    All  concur. 


MEYER  et  al.  v.  SCHMIDT  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.     April 
14.  1908.) 

1.  Mechanics'  Liens— Time  roa  Filing — Evi- 
OENCE— Sufficiency. 

Evidence  held  to  sustain  a  finding  that  a 
materialman's  lien  was  filed  within  four  months 
from  the  date  of  the  last  item  of  the  account. 

2.  Appeal— Refebee's  Finding— Conclusive- 
ness. 

A  referee's  finding,  supported  by  evidence 
and  confirmed  by  the  trial  court,  is  not  review- 
able. 

IBM.  Note.— For  ca.sea  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3996-4018.] 

8.  Mechanics'  Liens— Bnpobcement— Plead- 
ing— Amendment— Propriety. 

In  an  action  to  enforce  a  materialman's  lien 
expressly  given  by  Ann.  St.  1906,  §  4203,  it  was 
proper  to  allow  plaintiffs  to  amend  tlie  petition, 
after  the  evidence  was  all  in,  so  as  to  charge 
that  the  material  was  furnished  "for"  defend- 
ant's building,  where  the  petition  alleged  that 
the  contractor  erected  the  building  under  con- 
tract,  and  that  the  material  was  sold  to  him  by 
plaintiffs  and  used  by  him  in  the  building. 

SEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  34,  Mechanics'  Liens,  S%  539-541.] 

Appeal  from  Circuit  Court  Cape  Girardeau 
County;   Henry  C.  Riley,  Judge. 

Action  by  George  H.  Meyer  and  another 
against  A.  J.  Schmidt  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

R.  L.  Wilson,  for  appellants.  B.  F.  Davis, 
for  respondents. 
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BLAND,  P.  J.  Plaintiffs  are  partnets  and 
dealers  in  hardware,  in  tbe  city  of  Cape  Gir- 
ardeau, under  the  firm  name  of  Meyer  & 
Schwab.  Defendant  Schmidt  is  a  contractor 
and  builder.  Defendant  Cape  Girardeau 
County  Fair  &  Parle  Association  is  a  Missouri 
corporation  and  owner  of  the  fair  grounds  in 
Cape  Girardeau  county.  In  June,  1905,  the 
association  contracted  with  Schmidt  to  fur- 
nish the  material  and  erect  a  clubhouse  on 
Its  fair  grounds.  Schmidt  purchased  the 
hardware,  with  the  exception  of  some  nails, 
from  plaintiffs.  The  bill  for  the  hardware 
aggregated  $415.75.  Schmidt  paid  |100  on 
the  account  and  for  the  balance  (1315.75) 
plaintiffs  filed  a  mechanic's  lien  upon  tbe 
building  and  the  acre  of  ground  upon  wliich 
it  Is  situated.  Defendants  filed  separate  an- 
swers. That  of  Schmidt  was  a  general  denial 
and  an  offset  The  association's  answer  was 
simply  a  general  denial.  By  agreement  or 
consent  of  all  parties  the  cause  was  referred 
to  John  D.  Wilson,  Esq.,  as  referee.  The  ref- 
eree qualified,  heard  the  evidence,  and  made 
a  finding  of  the  facts,  and  recommended  that 
judgment  go  in  favor  of  plaintiffs  and  against 
Schmidt  for  $315.75,  and  that  plaintiffs  bare 
a  lien  on  the  real  estate  described  in  the  lien 
and  petition  for  $311.  The  defendant  asso- 
ciation moved  to  set  aside  tbe  report  of  the 
referee.  The  court  overruled  the  motion, 
confirmed  tbe  report,  and  entered  judgment 
as  recommended  by  tbe  referee.  The  lien  ac- 
count was  opened  on  July  11,  1905,  and  con- 
tinued through  the  months  of  August  and 
September,  and  to  and  including  October  24th. 
On  the  latter  date,  one  handle  for  trap  door, 
two  books  and  eyes,  and  five  pounds  of  8- 
penny  nails  are  charged  In  the  account.  The 
next  preceding  date  in  the  account  when  ma- 
terial was  furnished  is  October  10th.  On 
February  9, 1906,  plaintiffs  served  written  no- 
tice on  the  association  of  their  Intention  to 
file  a  lien  on  the  building  and  ground  upon 
which  it  is  situated,  and  filed  their  lien  on 
the  23d  day  of  the  same  month. 

1.  The  association  contends  that  Schmidt 
turned  the  building  over  to  It  on  October  10, 
1905,  and  it  took  possession  on  that  date,  set- 
tled with  Schmidt,  and  discharged  him  as 
contractor,  and  that,  if  plaintiffs  furnished 
Schmidt  with  tbe  materials  charged  on  Octo- 
ber 24th,  such  sale  cannot  operate  to  continue 
the  aecount  to  that  date,  so  as  to  validate 
plaintiffs'  lien.  If  tbe  Items  charged  on  Octo- 
ber 24th  be  excluded  from  the  Hen  account, 
^en  plaintiffs  did  not  file  their  declaration 
for  a  Hen  witliin  four  months,  as  required  by 
Statute,  and  for  that  reason  acquired  no  me- 
chanic's lien  upon  the  building.  Plaintiffs' 
evidence  shows  that  W.  L.  Goodman  was 
Schmidt's  foreman  and  bad  charge  of  tbe 
erection  of  the  building.  Goodman  swore 
that  he  and  Phillip  Goverau,  another  carpen- 
ter, "overhauled  some  of  the  sash  in  the  build- 
ing, put  a  handle  on  a  trap-door,  laid  the 
floor  in  the  attic  to  the  water  tank,  put  some 
hooks  and  eyes  on  the  slip  for  them  to  slip 


up  and  down,"  and  that  he  got  all  the  Iteniii 
charged  in  the  Uen  account  as  of  October  24tb 
(except  the  nails)  from  plaintiffs  on  that  date, 
and  used  them  in  the  building  on  the  same 
day.  In  respect  to  the  fact  that  work  was 
done  on  the  building  on  October  24th,  Good- 
man was  corroborated  by  Goverau.  Hie  efl- 
dence  for  the  association  shows  that  it  beld  a 
fair,  beginning  October  lOtta,  1905,  on  tbe 
grounds;  that  It  was  very  anxious  to  get  pos- 
session of  tbe  building  at  the  opening  of  the 
fair,  and  did  in  fact  take  possession  of  it  on 
October  10th,  settled  with  Schmidt  on  that 
date,  and  paid  him  or  his  subcontractors  tbe 
balance  due  on  tbe  contract  price.  Tbe  ac- 
ceptance and  taking  possession  of  the  build- 
ing was  not  brought  about  by  any  resolution 
of  the  board  of  directors  of  the  association,  or 
by  any  concerted  action  of  tbe  building  com- 
mittee, but  by  tbe  action  of  the  chairman  or 
secretary  of  the  committee,  with  the  Individ- 
ual concurrence  of  two  or  three  of  its  mem- 
bers. The  evidence  also  tends  to  show  that 
one  member  of  the  building  committee  object- 
ed to  receiving  the  building  at  the  time  it 
was  received,  for  tbe  reason,  as  he  contended, 
it  was  not  completed  according  to  the  plans 
and  specifications.  Sctunidt  testified  that  he 
told  the  representatives  of  the  associatloD,  at 
the  time  he  turned  the  building  over  to  them, 
that  If  there  was  anytliing  lacking  be  would 
send  a  man  out  to  finish  after  the  fair  was 
over,  and  that  he  sent  a  man  out  after  the 
fair  to  take  up  tbe  "little  odds  and  ends." 
As  to  whether  or  not  the  lien  account  was 
filed  In  time  was  an  issue  of  fact  submitted 
to  tlje  referee.  The  evidence  on  this  issue 
was  somewhat  confiicting;  but  we  do  not 
think  it  tends  to  show  there  was  an  uncon- 
ditional discharge  of  Schmidt  from  his  obli- 
gation as  contractor,  by  surrendering  posses- 
sion of  tbe  building  on  October  10th,  and  that 
tbe  surrender  really  made  at  that  time  was  in 
the  interest  of  tbe  fair,  which  was  open  on 
that  day,  and  with  the  understanding  that 
Schmidt  should  do  whatever  was  necessary  to 
the  completion  of  tbe  building  after  the  fair. 
At  any  rate,  there  is  substantial  evidence  in 
support  of  tbe  finding  of  tbe  referee  ttiat  the 
lien  was  filed  within  four  months  from  tbe 
date  of  tbe  last  Item  of  tbe  account  This 
finding  is  in  the  nature  of  a  special  verdict 
and,  having  been  confirmed  by  tbe  circuit 
court  is  not  subject  to  review  on  appeal. 
Bertbold  v.  O'Hara,  121  Mo.  88,  26  S.  W.  | 
845 ;  Dempsey  v.  Schawacker,  140  Mo.,  loc  dt 
688,  38  S.  W.  954,  41  S.  W.  1100 ;  Feeney  v. 
Chapman,  89  Mo.  App.  371. 

2.  The  referee  found  that  the  following 
items  included  in  tbe  Hen  account  did  not  go 
into  the  building,  to  wit:  "Two  squares  tar 
paper,  S  ply,  $2.70;  2  lbs.  tin  washers,  20  cents;  | 
4  lbs.  roof  nails,  $1.20;  one  jackscrew,  $1.35;  | 
axle  grease,  10  cents" — and  tbe  following  ' 
Item,  dated  October  24,  1905:  "Blve  lbs.  8- 
penny  nails,  25  cents."  It  Is  insisted  by  the 
association  that  the  evidence  shows  a  lar^ 
amount  of  nails  charged  in  the  account  and 
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a  number  of  small  Items  Old  not  go  Into  the 
bnlldlng,  and  should  bave  been  excluded  by 
tbe  referee.  There  are  26  kegs  and  114 
potmds  oC  nails  charged  in  the  lien  account. 
Schmidt  estimated  that  he  used  about  36 
kegs  of  nails  in  the  building.  The  evidence 
shows  that  be  bought  18  kegs  of  nails  from 
Babn  Bros.,  which  were  delivered  at  tbe  club- 
house. But  Schmidt  also  swore  that  be  had 
a  half  dozen  or  more  houses  in  process  of 
erection  imder  contract  during  tbe  time  he 
was  building  the  clubhouse,  and  that  kegs  of 
nails  were  taken  from  the  clubhouse  to  some 
of  these  other  houses.  In  this  state  of  the 
evidence,  the  finding  of  the  referee,  and  the 
approval  of  that  finding  by  the  court,  is  con- 
clusive upon  us.    Authorities  supra. 

3.  After  the  evidence  was  all  In,  plalntitFs, 
by  leave,  amended  their  petition  to  charge 
that  they  furnished  the  hardware  itemized  In 
the  account  "for  and  on  the  credit  of  the  club- 
house." The  association  objected  to  this 
amendment,  and  contend  here  that  without 
the  amendment  tbe  petition  failed  to  state  a 
cause  of  action,  and  for  that  reason  tbe  al- 
lowance of  tbe  amendment  was  error.  The 
petition  ■  alleged  that  Scbmidt  erected  the 
building  under  contract,  and  that  the  hard- 
ware was  sold  to  him  by  plaintiffs  and  used 
by  blm  In  the  building;  but  it  did  not  allege 
that  the  material  was  sold  to  Schmidt  for  the 
l>uilding.  and  hence  did  not  bring  the  sale 
within  tbe  Hen  statute  (section  4203,  Ann.  St. 
1906).  For  this  reason  the  petition  was  de- 
fective; but  tbe  defect  was  not  such  as  could 
not  be  supplied  by  an  amendment,  after  tbe 
evidence  was  in,  or  even  after  final  Judgment 
Weil  V.  Simmons,  66  Mo.,  loc.  clt.  619;  Har- 
lan v.  Moore,  132  Mo.,  loc.  clt.  490,  34  S.  W. 
70. 

No  reversible  error  appearing,  tbe  Judgment 
Is  affirmed.    All  concur. 


GILLIAM  et  al.  v.  LOEB. 

(St.  Louis  Court  of  Appeals.     Miaaouri.     April 
14,  1908.) 

1.  Pabtnebship  —  AcnoNS  Between  Past- 

.VEB»— TBANSACTIONS  INDEPENDENT  OF  PABT- 
XEBSHIP. 

A  member  of  a  partnership  to  purchase  and 
own  a  jack  who  fraudnlently  represented  to  his 
copartners  that  the  price  paid  by  him  for  tbe 
jack  was  double  the  price  actually  paid,  and 
thereby  obtained  from  them  double  their  pro- 
portionate shares  of  the  price,  was  guilty  of  a 
fraud  unconnected  with  the  partnership,  and  is 
liable  in  an  action  at  law  -for  money  bad  and 
received,  since,  where  a  transaction  between 
partners  is  independent  of  the  partnership,  the 
rule  that  partners  cannot  sue  each  other  at  law 
OB  demands  arising  out  of  tbe  partnership  does 
not  apply. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  {  172.] 

2.  Same— Pabties. 

Where  a  member  of  a  partnership  to  pnr- 
ebase  and  own  a  jack  fraudulently  represented 
to  his  copartners  that  the  price  paid  by  him  for 
the  jack  was  double  the  price  actually  paid,  and 
thereby  obtained  from  them  double  their  propor- 
tionate shares  of  tbe  price,  the  partners  naving 


severally  contributed  to  the  price,  each  could 
sue  separately  for  tbe  amount  out  of  which  be 
had  been  defrauded. 

J  Bid.  Note. — For  cases  in  point  see  Cent  Dig. 
.  88,  Partnership,  (  178.J 

3.  PuiADiNG — Amendment  of  Petition— New 

Cause  of  Action. 

An  original  petition  filed  before  a  justice 
of  the  peace  alleged  a  partnership  to  purchase 
and  own  a  jack,  that  one  of  the  partners  fraudu- 
lently represented  to  his  copartners  that  the 
price  paid  by  him  for  the  jack  was  double  the 
price  actually  paid,  and  thereby  obtained  from 
them  double  their  proportionate  shares  of  the 
price,  and  sought  to  recover  the  excess.  An 
amended  petition  was  filed  in  the  circuit  court, 
the  effect  of  which  was  -to  state  tbe  purchase  of 
the  mule  in  such  allegations  as  made  tbe  pur- 
chasers co-owners  merely  instead  of  partners. 
Held,  that  a  new  cause  of  action  was  not  sub- 
stituted by  the  amended  petition. 

[£id.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |(  686-709.] 

Appeal  from  Circuit  Court  Newton  Coun- 
ty;  F.  C.  Johnston,  Judge. 

Action  in  Justice's  court  by  J.  C.  Ollllam 
and  others  against  O.  W.  Loeb.  From  a 
Judgment  for. defendant  in  tbe  circuit  court 
on  appeal  from  a  Judgment  tor  plaintiffs, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  direction. 

This  action  was  originally  Instituted  be- 
fore a  Justice  of  the  peace  on  the  following 
complaint:  "Plaintiffs  for  their  statement 
flay  that  in  the  spring  of  1906  they  and  de- 
fendant and  a  number  of  others  were  de- 
sirous of  purchasing  a  Jack;  that  defendant 
was  desirous  and  called  on  plaintiffs  and  a 
number  of  others  for  the  purpose  of  getting 
up  a  company  to  purchase  a  Jack  and  bring 
him  into  their  neighborhood;  that  plaintiffs 
and  defendant  and  others  held  meetings  for 
the  purpose  of  getting  up  a  company  that 
was  being  promoted  by  said  defendant  for 
the  purpose  of  buying  a  Jack  aforesaid,  each 
member  of  said  company  to  take  a  small 
share  in  the  enterprise;  that  defendant  was 
to  become  a  member,  and  did  become  a  mem- 
ber of  said  company  or  copartnership,  and 
was  acting  for  tbe  company  in  getting  up  the 
enterprise  and  buying  a  Jack  for  the  said 
company;  that  tbe  defendant  was  desirous 
of  purchasing  what  Is  known  as  the  old 
'MIt'  Yost  jack,  and  went  around  and  saw 
plaintiffs  and  others  and  Informed  and  rep- 
resented to  them  that  said  Mlt  Tost  jack 
would  cost  $800,  and  that  said  MIt  Yost 
would  not  take  a  cent  less  than  $800  for  said 
Jack,  and  that  a  number  of  the  said  compa- 
ny protested  against  the  price  of  the  SBfd 
jack  as  being  too  high,  and  said  defendant 
Informed  plaintiffs  and  others  that  he  would 
again  see  if  the  said  Mit  Yost  would  sell  his 
jack  for  a  sum  less  than  $800,  and  again  in- 
formed plaintiffs  and  other  members  of  the 
company  said  Jack  could  not  be  purchased 
from  tbe  said  Mit  Yost  for  a  less  sum;  that 
the  said  Jack  was  purchased  from  tbe  said 
Mlt  Yost  for  said  company  by  said  defendant, 
who  represented  the  cost  of  said  Jack  to  be 
$800,  to  he  paid  to  the  said  Mit  Yost,  and 


Digitized  by 


Google 


836 


109  SOUTHWESTERN  REPORTER. 


(Ma 


the  ownership  of  the  said  jaclj  ■was  divided 
up  in  16  parts,  the  said  plaintiffs  taking 
tbree-Blxteentbs  interest  In  said  JacI:,  in  con- 
nection with  others  of  the  company,  making 
eleren-slxteenths,  and  said  defendant  flve- 
slxteenths  Interest;  that  the  said  plaintiffs 
paid  to  the  said  defendant  $50,  to  be  paid 
the  said  Mlt  Yost,  together  with  one  note  of 
flOO  in  full  of  their  interest;  that  the  said 
plaintiffs  relied  upon  and  believed  the  state- 
ment and  representations  made  by  defendant 
to  plaintiffs  of  the  cost  of  said  Jack,  and  upon 
his  representations  the  said  plaintiffs  parted 
with  the  said  $S0;  that  said  defendant's  rep- 
resentations and  statements  as  aforesaid  to 
members  of  said  company  were  false  and 
fraudulent  In  this,  the  said  Mlt  Yost  sold 
the  Jack  at  the  price  of  $400  on  one  year's 
time,  and  received  through  the  said  defend- 
ant from  some  members  of  the  company 
their  notes  to  the  amount  of  $400,  payable  in 
one  year  after  date,  and  the  said  defendant, 
through  his  fraudulent  representations  and 
schemes  and  statements  to  his  copartners  or 
company  Induced  and  willfully  and  fraudu- 
lently obtained  from  the  company  $400  more 
than  the  cost  of  the  said  Jack  to  said  com- 
pany. Among  this  is  the  $50  paid  by  the 
plaintiffs,  for  which  said  plaintiffs  pray  Judg- 
ment for  $50  and  costs  of  suit." 

Plaintiffs  having  recovered  Judgment  be- 
fore the  Justice,  an  appeal  was  taken  to  the 
circuit  court,  where  an  amended  complaint 
was  filed,  which  reads  as  follows:  "Plain- 
tiffs for  their  amended  petition  state  that 
they  are  farmers  and  cattle  raisers  and  are 
partners  in  such  business,  and  were  at  all 
times  hereinafter  mentioned;  that  defend- 
ant solicited  plaintiffs  to  Join  with  him  and 
others  for  the  purchase  of  a  certain  Jack 
owned  by  one  Yost,  and  to  contribute  a  cer- 
tain portion  of  the  purchase  money  for  that 
purpose,  and  thereby,  with  defendant  and 
such  others  as  he  may  Interest,  become  the 
owners  of  the  Jack  so  to  be  purchased  as 
aforesaid;  that  defendant  falsely  and  fraud- 
ulently represented  and  pretended  to  plain- 
tiffs that  said  Yost  asked  for  this  particular 
Jack  $800,  and  would  not  take  any  less,  when 
defendant  well  knew  said  Yost  would  then 
take  $400  therefor;  that  these  plaintiffs,  re- 
lying upon  and  believing  said  false  and 
fraudulent  representations  of  defendant,  and 
believing  same  to  be  true,  not  knowing  the 
real  truth,  agreed  to  pay  and  contribute  for 
the  purchase  of  said  Jack  $150,  and  did  pay 
and  contribute  that  sum  to  defendant,  and 
authorized  him  as  agent  for  plaintiffs  to  pur- 
chase the  same;  that  defendant  took  upon 
himself  the  agency  of  purchasing  the  Jack 
and  bought  the  siime  from  Yost  for  the  se- 
cret price  of  $400,  all  of  which  was  conceal- 
ed from  plaintiffs,  and  he  falsely  represent- 
ed to  them  he  had  paid  $800  therefor;  that 
according  to  the  terms  of  the  purchase  as 
agreed  on  between  the  parties  plaintiffs  were 
to  own  three-sixteenths  of  said  Jack;  that  by 


reason  of  the  fal.<!e  representation  and  pre- 
tenses aforesaid,  and  by  reason  of  the  trust 
and  confidence  reposed  In  him,  all  as  above 
stated,  there  is  due  from  defendant  to  plain- 
tiffs $75  as  the  difference  between  what  said 
defendant  purchased  said  Jack  for,  on  the 
basts  of  said  Interest  of  plaintiffs  therein, 
and.  what  he  represented  was  Its  cost,  for 
which  plalntlfCs  ask  Judgment,  less  $25  wbicli 
they  voluntarily  remit  In  this  action." 

On  motion  of  defendant  the  court  struck 
out  the  amended  petition,  and  afterwards,  on 
motion  of  defendant,  dismissed  the  cause 
to  which  rulings  plaintiffs  saved  exceptions. 
and  final  Judgment  having  been  entered 
against  them,  prosecuted  this  appeal. 

O.  L.  Cravens,  for  appellants.  Horace 
Ruark,  for  respondent. 

GOODE,  J.  (after  stating  the  facts  a* 
above).  The  amended  statement  was  strick- 
en out  as  a  departure,  as  setting  up  a  differ- 
ent cause  of  action  from  that  alleged  in  the 
original  statement  filed  with  the  Justice  of 
the  peace.  The  motion  to  dismiss  the  cause 
is  not  In  the  record;  but  we  are  told  in  one 
of  the  briefs  it  was  dismissed  because  the 
complaint  filed  with  the  Justice  counted  on 
a  cause  of  action  In  which  the  two  plain- 
tiffs were  Jointly  interested  as  partners  with 
the  other  parties  alleged  to  have  been  de- 
frauded by  defendant,  and  because  it  solicit- 
ed a  Judgment  at  law,  whereas  tlie  only  rem- 
edy lay  in  equity,  the  fraud  having  been  per^ 
petrated  on  the  members  of  a  partnership  in 
the  course  of  the  partnership  business. 

We  will  first  consider  whether  or  not  the 
cause  of  action  as  originally  stated  could 
'be  maintained,  for,  if  it  could  not,  the  casig 
was  rightly  dismissed,  and  even  though  the 
court  erred  in  striking  out  the  amended  state- 
ment no  harm  resulted  from  this  ruling. 
The  first  statement  says  a  partnership  was 
formed,  consisting  of  plaintiff,  defendant, 
and  other  persons,  to  buy  a  Jack;  but  the 
facts  alleged  show  a  common  ownership  of 
the  animal  rather  than  a  partnership.  The 
Jack  was  bought  for  $800  pursuant  to  an 
agreement  that  plaintiffs  should  have  a  three- 
sixteenths  interest,  defendant  a  five-six- 
teenths interest,  and  the  other  owners  an 
eight-sixteenths  Interest.  Nevertheless,  as  it 
Is  positively  charged  a  partnership  was  form- 
ed, this  averment  ought  to  be  taken  against 
the  pleader.  It  is  further  averred  the  sever- 
al members  contributed  in  proportion  to  their 
respective  Interests  to  the  purchase  price  of 
the  Jack  as  represented  by  defendant  ($800), 
and  that  of  said  price  plaintiffs  paid  $50  In 
cash  to  defendant  and  gave  a  note  for  $100, 
to  be  paid  to  the  person  from  whom  the  an- 
imal was  purchased. 

Allegations  are  made  that  defendant  pro- 
moted the  formation  of  the  company  and 
the  purchase  of  the  Jack,  and  acted  for  the 
company  in  buying  it.  The  latter  allegation 
Is  equivalent  to  an  averment  of  agency  oo 
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the  part  of  the  defendant.  According  to  the 
facts  alleged  defendant  told  the  several  buy- 
ers the  price  of  the  Jack  was  $800,  whereas 
It  was  $400,  and  by  this  false  representation 
he  obtained  from  his  associates  $400  In  cash 
above  the  true  price,  of  which  excess  of  cash 
$50  was  paid  by  plaintltTs,  for  which  they 
prayed  judgment  The  statement  avers  Yost, 
the  owner  and  seller  of  the  Jack,  was 'paid 
In  notes  due  one  year  after  date,  g^^  an  by 
the  different  members  of  the  Arm.  The  cash 
collected  by  defendant  as  part  of  the  pur- 
chase price  was  alleged  to  have  been  obtain- 
ed by  him  by  said  fraudulent  conduct,  and 
the  action  is  for  money  had  and  received. 
It  is  apparent  tb&t,  if  the  facts  stated  in  the 
complaint  are  true,  defendant  obtained  $400 
from  plaintiffs  and  others  by  a  gross  fraud, 
and  is  liable  to  them  in  some  form  of  action. 
A  point  of  difficulty  might  arise  regarding 
whether  there  Is  a  common  right  of  action 
in  the  two  plaintiffs.  No  question  has  been 
made  about  this  matter,  and  perhaps  it  is 
fairly  Inferable  that  plaintiffs  were  under- 
stood to  act  as  a  unit  in  contributing  one 
portion  of  the  purchase  price,  and  to  have 
acquired  jointly  the  three-sixteenths  interest 
in  the  Jack  alleged  to  be  owned  by  them. 

Tile  attack  on  the  cause  of  action  stated  in 
the  original  complaint  is  made  solely  on  the 
ground  that  the  facts  stated  show  the  right  to 
sue  is  Joint  in  all  the  members  of  the  firm ; 
that  all  of  them  were  essential  parties^  either 
as  plaintiffs  or  defendants,  and  there  could  be 
no  recovery  by  one  or  more  of  an  aliquot  part 
of  the  money  obtained  by  defendant  In  other 
words,  It  is  contended  the  partnership  as 
an  entity  was  defrauded,  and  not  the  in- 
dividual members.  This  contention  is  un- 
sound, for  defendant  himself  was  a  member 
of  the  firm,  and  he  was  not  defrauded,  but 
only  his  co-members.  Therefore  the  firm  as 
a  whole  was  not  defrauded.  We  think  de- 
cisions twlding  two  or  more  promisees  of 
a  Joint  contract  must  sue  on  the  promise,  or 
two  or  more  Joint  owners  of  property  for  its 
conversion,  are  not  in  point  Such  cases  are 
Little  v.  Harrington,  71  Mo.  390;  Ralney  v. 
Smizer,  28  Mo.  310;  Miller  v.  Crigler,  83 
Mo.  App.  395 ;  State  ex  rel.  v.  True,  25  Mo. 
App.  451;  Morin  v.  Martin's  Adm'r,  25  Mo. 
361.  This  action  is  neither  on  a  contract  by 
Joint  obligees,  nor  for  property  jointly  owned 
by  others  along  with  the  parties  suing.  The 
possible  obstacle  to  plaintiffs'  case  arises  on 
the  averment  of  a  partnership  and  the  rule 
that  partners  cannot  sue  each  other  at  law 
for  demands  growing  out  of  firm  transactions. 
The  common-law  rule,  which  has  been  modi- 
fled  somewhat  by  statute.  Is  that  all  partner- 
ship contracts  are  Joint  only,  and  not  Joint 
and  several;  and  hence.  In  actions  by  or 
against  partners,  all  must  be  made  parties  as 
plaintiffs  or  defendants.  Willis  v.  Barron,  143 
Mo.  450,  45  S.  W.  289,  65  Am.  St  Rep.  673. 
At  common  law  a  partnership  was  so  far  re- 
garded as  an  entity  that  an  action  would  not 
tie  in  favor  of  one  or  more  partners  against 


the  others  on  a  case  springing  out  of  partner- 
ship business  until  the  affairs  of  the  firm  had 
l>een  settled  and  a  balance  struck.  15  Ency. 
I.raw  PI.  &  Pr.  lOOo;  Stothert  v.  Knox,  5 
Mo.  112;  McKnlght  v.  McChtchen,  27  Mo. 
436;  Smith  v.  Smith,  33  Mo.  557;  Bond  v. 
Bemls,  55  Mo.  524;  Bambrlck  v.  Slmms,  102 
Mo.  158,  14  S.  W.  935.  In  legal  theory  the 
several  partners  would  have  to  be  both  plain- 
tiffs and  defendants  in  the  action,  which  is 
not  allowable ;  and  this  Is  the  technical  rea- 
son for  refusing  to  allow  an  action  until  a 
settlement  of  the  business  shows  an  indebt- 
edness of  one  or  more  of  the  partners  to  the 
others.  15  Cyc.  1011 ;  1  Collier,  Partnership 
(6tb  Ed.)  322,  note  3. 

There  Is  said  to  be  a  deeper  reason  for  the 
rule,  i.  e.,  that  until  an  accounting  Is  had  and 
a  balance  struck  the  relation  of  debtor  and 
creditor  does  not  exist  between  the  partners, 
nor  can  it  be  known  that  any  member  of  the 
Arm  owes  the  others,  because  perchance  he 
may  have  advanced  more  than  his  proportion 
toward  the  capital,  or  In  payment  of  firm 
debts,  or  have  borne  an  undue  share  of  the 
losses,  or  may  possess  other  offsets  against 
any  demand  on  him  by  his  co-members.  2 
Bates,  Partnership,  {  849,  15  Cyc.  1015,  and 
cases  cited  In  note  2.  Controversies  and 
claims  bet\«'een  members  of  a  firm  come  under 
one  of  the  beads  of  equity  jurisdiction,  and 
usually  partners  must  seek  relief  against  each 
other  in  ctiancery.  But  there  are  exceptions 
both  real  and  apparent  to  this  rule.  If  only 
one  matter  or  item  is  In  dispute  between  part- 
ners, an  action  at  law  may  be  maintained  on 
the  Item,  though  there  has  been  no  settlement 
of  the  firm's  affairs  or  balance  struck.  2 
Bates,  a  865,  866:  Buckner  v.  RIes,  34  Mo. 
357;  Whetstone  v.  Shaw,  70  Mo.  575;  Bam- 
brlck V.  Slmms,  132  Mo.  48,  33  S.  W.  445. 
And  sometimes  a  controversy  between  persons 
who  are  members  of  a  partnership  will  ap- 
pear on  first  view  to  have  arisen  out  of  a 
transaction  connected  with  the  firm's  busi- 
ness, when  really  it  stands  on  an  independent 
footing,  and  may  be  the  subject  of  a  legal  ac- 
tion between  the  partners,  not  as  such,  but 
In  their  individual  capacities.  2  Bates,  $  868 ; 
Seaman  v.  Johnson,  46  Mo.  117;  Russell  v. 
Grimes,  46  Mo.  410;  Stone  v.  Wendover,  2 
Mo.  App.  247;  Howe  v.  Howe,  99  Mass.  71: 
Soule  V.  Frost  76  Me.  119.  In  the  first  of 
those  cases  It  is  said  an  action  at  law  will 
He  by  one  partner  against  another,  without  a 
settlement  of  partnership  accounts,  for  money 
liad  and  received  by  the  party  sued  as  the 
plaintiff's  agent  In  an  account  unconnected 
with  the  firm's  affairs.  In  Whltehlll  v. 
Schlckle,  43  Mo.  537,  it  was  said  an  action  at 
law  will  lie  i)etween  partners  "upon  matters 
outside  the  partnership,  or  where  the  dispute 
is  so  disconnected  with  the  general  partner- 
ship accounts  as  not  to  involve  their  investiga- 
tion and  settlement"  And  in  Russell  v. 
Grimes,  46  Mo.,  loc.  dt.  412,  this  proposition 
is  found:  "Partners  are  not  forbidden  to  sue 
each  other  at  law  merely  because  they  are 
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or  have  been  partacM,  but  only  when  the 
adjustment  of  the  matter  in  controversy  In- 
volves the  Investigation  and  settlement  of  the 
partnership  accounts."  The  15  Am.  &  Eug. 
Bncy.  Law,  1035,  in  discussing  the  several 
dasaee  of  exceptions  to  the  general  rule  pro- 
hibiting actions  at  law  between  partners,  says 
the  reason  on  which  all  the  exceptions  are 
allowed  is  that  they  do  not  involve  partner- 
ship accounts,  "because  the  rights  and  obliga- 
tions assumed  to  be  enforced  are  the  Individ- 
ual rights  and  liabilities  of  the  partners,  and 
not  firm  demands  or  liabilities."  In  Howard 
V.  France,  43  N.  Y.  583,  it  was  said:  "If  no 
matter  of  account  is  involved,  and  the  money 
when  received  will  not  belong  to  the  firm, 
there  la  no  objection  to  the  action  upon  the 
ground  of  partnership  between  the  parties." 
The  Ckises  supra 'appear  to  lose  sight  of  the 
other  common-law  objection  to  actions  be- 
tween partners  regarding  firm  matters,  i.  e., 
that  all  firm  obligations  and  demands  are  re- 
garded as  Joint,  which  theory,  when  applied 
to  pleadings,  would  require  partners  to  be 
both  plaintiffs  and  defendants  If  actions  be- 
tweoi  themselves  were  allowed.  For  aught 
shown  in  the  original  complaint  filed  by  these 
plaintiffs,  their  concern  bad  no  other  affairs 
or  business — no  transactions  of  any  kind — 
except  the  purchase  of  the  Jack.  Hence  there* 
are  no  accounts  whose  settlement  might  show 
an  Indebtedness  from  defendant  to  his  co- 
partners or  from  them  to  him,  and  no  deal- 
ings have  occurred  on  which  a  balance  could 
be  strudt.  The  alleged  fraud  of  defendant, 
ey&i  if  It  was  intertwined  with  the  partnership 
relation,  stands  out  as  a  solitary  item.  In 
such  a  case,  as  we  have  seen,  the  courts  allow 
an  exception  to  the  usual  rule,  and  an  action 
at  law  will  I1& 

That  a  partner  who  procures  from  his  co- 
partners a  sum  of  money  ostensibly  to  make 
a  purchase  for  the  firm,  and  appropriates  the 
money  to  his  own  use,  cannot  be  reached  ex- 
cept by  a  suit  in  equity  wherein  an  account 
can  be  taken  of  the  entire  business  of  the 
firm,  is  a  theory  repugnant  to  our  minds,  and 
which  we  are  disposed  to  reject  if  It  Is  not 
enforced  by  decisive  precedents.  But  the 
most  apposite  precedents,  both  those  dealing 
with  partnerships  and  those  dealing  with 
Joint  ownerships,  reject  it  We  have  found 
no  case  in  which  the  principle  the  courts  act- 
ed on  in  bidding  the  culpable  partner  liable 
in  an  action  at  law  was  expounded,  but  some 
of  the  decisions  cannot  be  distinguished  in 
their  material  facts  from  the  one  at  bar.  The 
courts  appear  to  isolate  a  transaction  In 
which  a  gross  fraud  or  other  wrong  is  per- 
petrated by  one  partner  on  his  associates,  and 
regard  It  as  so  far  detached  from  the  general 
partnership  affairs  that  it  may  be  treated  Ju- 
ridically as  if  all  said  affairs,  except  a  single 
item,  had  been  adjusted.  This  is  nowhere 
said,  but  it  seems  to  be  the  result  of  the  ad- 
judications. Bates  says  In  his  treatise  that 
If  a  partner,  by  an  act  outside  his  authority, 


creates  against  his  copartners  a  llabint7  he 
could  not  have  called  on  them  to  share,  they 
may  recover  from  blm  the  amount  they  have 
to  pay  in  consequence  of  the  liability,  and 
that  In  this  class  of  cases,  if  the  payment  is 
out  of  a  Joint  fund,  or  the  money  is  borrow- 
ed on  a  Joint  note,  the  action  will  be  a  Joint 
one,  but.  If  the  payment  la  from  their  private 
means,  each  must  recover  separately — citin; 
Osborne  v.  Harper,  5  East.  225;  Graham  v. 
Robertson,  2  T.  R.  282 ;  Cross  v.  Cheshire,  7 
Exch.  43 ;  Fuller  v.  Perclval,  120  Mass.  381 : 
Calkins  v.  Smith,  48  N.  Y.  614,  8  Am.  Rep. 
576 ;  2  Bates,  §{  895,  896.  We  are  not  satis- 
fled  those  cases  fully  support  the  text,  for 
the  actions  were  either  against  third  parties 
who  wen  supposed  to  have  participated  in 
the  fraud,  or  were  brought  after  the  dissolu- 
tion of  the  firm ;  that  is  to  say,  the  copart- 
ners were  not  suing  each  other.  But  other 
cases  are  authority  for  the  text  In  Grant 
▼.  Hardy,  33  Wis.  668,  the  two  parties  had 
Jointly  purchased  certain  mining  lands  from 
one  Stonebraker  for  $8,000.  Hardy  was 
Stonebraker's  agent  to  sell  the  land,  and  had 
induced  Grant  to  take  a  three-fourths  inter- 
est and  furnish  $6,000  of  the  supposed  pur- 
chase price ;  Hardy  agreeing  to  take  and  pay 
for  the  other  one-fourth  interest  By  collu- 
sion between  Stonebraker  and  Hardy  th? 
former  stated  the  price  at  $8,000,  but  had 
agreed  with  Hardy  to  take  $6,000.  Hence 
the  latter  obtained  a  fourth  interest  for 
nothing,  which  Grant  afterwards  purchasecl 
from  him  for  $2,100,  and,  having  detected 
the  fraud,  sought  to  recover  the  money. 
Grant  and  Hardy  bought  for  the  purpose  of 
mining  the  land  as  partners,  and  commenced 
operations,  and  it  was  after  the  formation  of 
the  contract  of  partnership,  and  while  the 
relation  subsisted,  the  land  was  purchased 
and  the  fraud  perpetrated.  The  court  said 
Hardy  could  not  retain  a  benefit  accruinc 
from  a  betrayal  of  confidence  reposed  In  him. 
and  a  recovery  was  allowed.  An  Identical 
case  Is  Gates  v.  Paul,  117  Wis.  170,  94  N.  W. 
55,  wherein  it  appeared  the  parties  had  en- 
tered Into  a  partnership  to  purchase  timber 
lands  in  the  South;  Paul  agreeing  to  con- 
tribute the  money  to  buy  the  lands,  and 
Gates,  who  was  a  timber  expert,  to  select  the 
lands  for  a  one-sixth  interest  The  suit  was 
instituted  by  Gates  for  a  dissolution  of  the 
partnership  and  to  have  an  undivided  one- 
sixth  interest  in  the  lands,  the  title  to  which 
had  been  taken  in  Paul's  name,  vested  in 
him.  Presumably  this  was  a  suit  in  equity. 
On  the  hearing  it  developed  that  Gates  had 
represented  to  Paul  the  price  of  one  of  the 
tracts  was  $10,000,  when  in  truth  it  had  coat 
but  $5,000,  and  in  consequence  Paul  was  de- 
frauded by  overpaying  the  purdiase  price. 
The  court  said  that  at  the  time  the  suit  was 
commenced  Paul  had  a  cause  of  action  at  law 
against  Gates  for  the  excess  paid  and  inter- 
est and  further :  "The  principle  ruling  the 
matter  is  the  same  as  in  any  other  case 
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where  one  person  takes  another  Into  a  trans- 
action, ostensibly  on  the  ground  floor,  while 
he.  In  fact,  by  false  pretenses.  Is  obtaining 
an  nnfair  advantage  over  hts  trusting  asso- 
ciate. The  defrauded  person  may  keep  his 
Interest  in  the  property  purchased  and  sue 
at  law  to  recover  his  damages,  or  he  may 
rescind  the  transaction  and  sue  at  law  to  re- 
cover the  consideration  which  be  paid  for  the 
property,  or  he  may  sue  In  equity  for  a  re- 
scission and  an  accounting."  117  Wis.,  loc. 
cit.  190,  94  N.  W.  62.  In  these  decisions  a 
prior  decision  (Bergeron  v.  Miles,  88  Wis. 
397,  60  N.  W.  783,  43  Am.  St  Rep.  911)  was 
approved.  The  Bergeron  Case  was  one  of 
Joint  purchase,  not  partnership,  wherein  It 
appeared  the  defendant  had  Induced  the 
plaintiff  to  Join  In  a  land  deal,  each  to  pay 
one-half  of  the  price,  which  the  defendant 
represented  to  be  larger  than  It  was.  Ber- 
geron advanced  one-half  the  supposed  price 
to  pay  for  his  moiety,  and  Miles  retained  the 
excess.  The  action  was  for  money  had  and 
received,  and  a  Judgment  for  the  plaintiff 
was  sustained.  In  Rice  et  al.  v.  Culver  et 
al.,  32  N.  J.  Eq.  601,  it  appeared  the  complain- 
ants and  certain  of  the  defendants  had  pur- 
chased a  tract  of  land  supposed  to  contain 
something  over  73  acres.  The  purchase  was 
arranged  by  two  of  the  defendants  named 
Culver,  and  was  supposed  to  be  at  $1,500  an 
acre,  when  In  fact  It  was  at  a  slightly  iower 
figure,  and  Instead  of  the  tract  containing  73 
acres  It  contained  only  68,  a  deficiency  of  5 
acres.  Tlie  suit  was  in  equity  for  an  ac- 
counting and  to  recover  the  excess  of  money 
paid  the  Culvers  on  account  of  the  misrepre- 
sentations regarding  the  price  of  the  land 
and  Its  quantity.  The  court  eliminated  the 
alleged  fraiid  In  overcharging,  because  of  ex- 
planatory facts  tending  to  show  It  was  an 
innocent  act,  but  said  the  deficiency  In  the 
quantity  of  the  land  had  not  been  satisfac- 
torily explained.  The  bill  in  equity  was  dis- 
missed on  a  ruling  that  the  proper  remedy 
was  at  law.  Said  case  was  one  of  partner- 
ship, for  the  land  was  to  be  improved  at  the 
expense  of  the  buyers  and  put  on  the  market 
The  court  said  If  the  Culvers  received  from 
the  subscribers  to  the  agreement  under  which 
the  land  was  to  be  purchased  money  which 
would  not  have  been  received  but  for  their 
misrepresentation  as  to  the  number  of  acres 
"an  action  at  law  was  the  appropriate  rem- 
edy for  the  Injury  and  the  money  might  have 
been  recovered  accordingly."  In  More  v.  Rand, 
60  N.  Y.  208,  the  action  was  for  the  dissolu- 
tion of  a  partnership  between  plaintiff  and 
the  defendants,  and  for  an  accounting  In  re- 
spect of  the  business.  The  defense  was  that 
the  defendants  were  Induced  to  enter  into 
the  partnership  by  the  fraudulent  represen- 
tation of  the  plaintiff,  and  a  counterclaim 
was  preferred  for  damages  occasioned  by  the 
fraud.  The  facts  were  the  plaintiff,  More, 
and  one  HoUey,  had  been  partners  in  con- 
ducting a  hotel,  and  had  owned  a  lease  on 


the  premises  and  the  furniture  subject  to  a 
mortgage.  More  and  Holley  sold  out  to  the 
defendants  on  a  contract  whereby  Holley 
was  to  receive  $31,000  and  More  $29,000,  but 
with  a  reservation  that  defendants  might 
elect  within  two  months  to  take  More  In  as 
a  partner,  in  which  case  he  should  accept 
10  per  cent  of  the  future  profits  in  lieu  of 
the  $29,000,  which  was  his  portion  of  the 
price  to  be  paid  him  and  Holley.  By  election 
of  the  defendants  More  t>ecame  their  part- 
ner, and  the  lower  court  found  a  partner- 
ship was  formed.  The  counterclaim  preferred 
was  based  on  alleged  misrepresentations  by 
More  when  he  and  Holley  sold  to  the  defend- 
ants regarding  the  value  of  the  furniture 
and  the  proflts  of  the  business.  The  suit  was 
In  equity  by  More  for  a  dissolution  and  ac- 
counting, and  the  dlfliculty  the  appellate 
court  found  was  not  with  the  question  of 
whether  the  counterclaim  would  have  been 
good  in  a  legal  action,  but  whether  It  could 
be  preferred  in  a  suit  in  equity.  The  opin- 
ion says  Goc.  cit.  212)  that  if  the  allegations 
contained  In  the  answer  were  true,  it  was 
clear  "an  action  for  deceit  would  lie  against 
plaintiff  for  inducing  defendants  to  enter 
Into  the  contract  and  purchase  Holley's  in- 
terest in  which  they  would  be  entitled  to  re- 
cover sul>stantlal  damages."  And  further 
tluit,  tlK>ugh  a  Joint  action  might  have  been 
maintained  against  More  and  his  previous 
partner  Holley,  it  was  error  to  suppose  they 
must  be  Joined.  Those  defendants  were  ask- 
ing to  recover  from  their  partner  on  a  coun- 
terclaim, because  of  his  fraudulently  indu- 
cing them  to  pay  an  excessive  price  for  the 
partnership  property.  In  essence  both  that 
case  and  this  one  involve  the  obtention  of 
money  by  one  partner  from  his  associates 
by  false  statements  in  regard  to  the  value 
or  price  of  proiierty  to  be  purchased  for  the 
firm's  business  In  Cross  v.  Cheshire,  7  Exch. 
43,  it  appeared  that  A.  and  B.,  who  were  in 
partnership,  had  an  account  in  a  bank  where 
B.  kept  a  private  account  also.  B.  gave  the 
bank  a  promissory  note  signed  in  the  firm 
name  for  a  balance  against  him  individually. 
The  t>ank  sued  A.  on  the  note  and  recovered ; 
and  it  was  held,  A.  might  then  maintain  an 
action  at  law  against  B.  for  money  paid  to 
B.'s  use.  The  court  said:  "If  one  partner 
has  cheated  his  fellow  partner  through  a  note 
given  in  the  name  of  the  firm,  unless  per- 
haps where  the  party  is  deprived  of  his  rem- 
edy by  the  act  being  a  felonious  one,  that 
other  party  Is  entitled  to  recover  against 
him  as  for  money  paid  to  his  use  the  sura 
paid  In  satisfaction  of  an  apparent  debt  of 
his  own  created  by  a  fraud  on  the  partner- 
ship." Howard  v.  France,  43  N.  Y.  593,  and 
Hale  V.  Wilson,  112  Mass.  444,  are  analogous. 
The  foregoing  cases  suffice  as  authoritie.s 
for  the  proposition  that  the  fact  of  the  part- 
nership Is  no  obstacle  to  the  maintenance 
of  this  action.  Obtaining  money  by  a  part- 
ner from  his  copartners  under  the  circum- 
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stances  charged  against  the  defendant,  with 
no  intention  to  devote  it  to  firm  purposes, 
but  to  poclcet  It,  is  a  transaction  wtiicb 
touches  ttie  partnership  at  a  tangent,  and  is 
in  no  way  involved  in  Its  proper  business. 
It  is  simply  a  fraud  unconnected  with  the 
partnership,  except  that  the  relation  present- 
ed the  opportunity  for  its  commission.  When 
money  is  thus  obtained,  an  action  for  money 
had  and  received  will  lie  against  the  guilty 
party.  Crlgler  v.  Duncan,  121  Mo.  App.  381, 
99  S.  W.  61;  Moses  v.  Macferlane,  2  Burr. 
1005;  Wlnnlngham  v.  Fancher,  52  Mo.  App. 
458.  One  defrauded  as  plaintiffs  were,  If  the 
statements  of  the  complaint  are  true,  may  re- 
claim from  the  guilty  party  the  money  or 
property  fraudulently  obtained.  Goodger  v. 
Finn,  10  Ho.  App.  226. 

It  is  insisted  ail  the  members  defrauded 
were  necessary  parties  to  this  action,  and, 
If  the  others  would  not  join  as  plaintiffs,  they 
should  have  been  made  defendants.  Looking 
to  the  averments  of  the  complaint,  we  find 
Yost,  who  sold  the  Jack,  received  his  pay  in 
separate  notes  executed  by  the  different  mem- 
bers and  due  one  year  after  date.  We  find 
also  the  members  severally  contributed  to  the 
amount  of  cash  collected  by  defendant,  and 
which  he  Intended  to  appropriate  from  the 
first,  according  to  their  respective  interests 
In  the  Jack ;  plaintiffs  contributing  $30.  Un- 
der these  circumstances  it  is  clear  to  us  that 
each  person  could  maintain  a  separate  action 
to  recover  his  cash  contribution.  In  Calkins 
V.  Smith,  supra,  one  partner  made  his  promis- 
sory note  and  indorsed  it  in  the  firm  name  to 
pay  his  own  debt  to  the  defendant,  who  took 
the  note  with  knowledge  of  the  facts,  and  aft- 
erwards indorsed  it  to  an  Innocent  holder. 
The  partnership  went  through  a  receivership, 
in  the  course  of  which  the  note  was  paid  out 
of  the  firm's  assets,  and  the  action  was  to  re- 
cover from  the  indorsee  who*  had  taken  the 
note  in  fraud  and  indorsed  it  to  an  innocent 
holder.  The  court  said  the  case  was  not  a 
Joint  fraud  on  the  partners,  for  which  they 
could  unite  in  an  action,  but  was  committed 
on  each  partner  separately,  entitling  each  to 
sue  alone  to  recover  his  damages;  that  the 
amount  of  damages  sustained  by  the  differ- 
ent partners  was  not  the  same,  but  was  rather 
in  relation  to  their  respective  Interests  in  the 
firm.  This  is  according  to  the  rule  stated  by 
Bates  and  referred  to  before ;  namely,  if  the 
payment  is  out  of  a  Joint  fund  or  the  money 
borrowed  on  a  Joint  note,  the  action  will  be  a 
Joint  one,  but.  If  the  payment  is  from  private 
means,  each  partner  must  recover  separately. 
Bates,  Partnership,  g  96.  And  this  doctrine 
was  sustained  by  Lord  Ellenborough  in  Os- 
borne V.  Harper,  S  East.  225.  Others  of  the 
cases  we  liave  cited  are  in  accord.  We  would 
prefer  to  say  each  may  sue  separately  at  law. 
I'erhaps  they  might  bring  a  Joint  suit  in 
etiulty. 

We  will  now  inquire  whether  or  not  the 
amended  petition  filed  in  the  circuit  court  con- 
stituted a  new  cause  of  action  and  a  depar- 


ture from  the  one  filed  before  the  Justice  of 
the  peace.  The  only  effect  of  the  amendment 
was  to  state  the  purchase  of  the  Jack  in  such 
allegations  as  made  the  purchasers  co-owners 
merely,  instead  of  partners.  Inasmuch  as 
we  have  held  the  copartnership  relation,  if 
it  existed,  does  not  stand  in  the  way  of  plain- 
tiffs recovery,  and  that  each  member  of  the 
firm  might  recover  in  a  separate  action  the 
amount  of  cash  paid  defendant,  it  is  obvious 
the  averments  of  a  partnership  in  the  first 
petition  are  not  of  the  essence  of  the  case 
stated,  which  really  consists  of  the  allega- 
tions regarding  the  fraud  perpetrated  on  the 
purchasers  by  defendant,  whereby  he  procur- 
ed money  from  them  and  appn^rlated  it  to 
his  own  use.  Whether  the  transaction  sounds 
in  copartnership  or  in  co-ownership,  the  case 
against  defendant  is  the  same.  It  follows 
that  a  new  cause  of  action  was  not  substitut- 
ed by  the  amended  petition,  nor  did  a  de- 
parture occur.  As  it  happened,  this  point 
was  thoroughly  discussed  in  Gates  v.  Paul, 
117  Wis.  170,  94  N.  W.  55,  wherein  the  origi- 
nal petition,  which  alleged  a  purchase  of 
lands  by  the  parties  as  partners,  was  amend- 
ed so  as  to  eliminate  the  element  of  part- 
nership and  ask  relief  on  the  theory  that  the 
title  was  taken  in  the  name  of  the  defendant 
for  both  himself  and  the  plaintiff,  whereby 
the  defendant  became  a  trustee.  After  an 
exhaustive  discussion  of  the  question  the 
court  held  the  general  scope  of  the  contro- 
ven^  was  not  altered  by  taking  the  partner- 
ship averment  out  of  the  petition,  but  that 
the  remedy  sought  and  the  facts  essential 
to  granting  it  <%mained  the  same.  In  the 
present  case  the  same  measure  of  damages 
and  the  same  evidence  would  be  essential  to 
make  ont  the  cause  of  action  stated  In  both 
the  original  and  the  amended  complaints,  ex- 
cept that  under  the  latter  it  would  be  un- 
necessary to  prove  a  partnership,  which  Is 
an  Irrelevant  fact.  Moreover  both  statements 
count  on  the  same  transaction.  That  the 
amendment  was  proper  we  have  no  doubt, 
and  the  following  authoritlea  Justify  it: 
Stewart  v.  Van  Home,  91  Mo.  App.  647; 
Schwab  Clothing  Co.  v.  Railroad,  71  Mo.  App. 
241 ;  Lottmau  v.  Bamett,  62  Mo.  158 ;  Ross 
V.  Land  Co.,  162  Mo.  817,  62  &  W.  084. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  a  direction  to  reinstate  the 
case,  set  aside  the  order  striking  out  the 
amended  statement,  and  proceed  with  the 
case.    All  concur. 


KNEISLET  LUMBER  CO.  ▼.  EDWARD  B. 
STODDARD  CO.  et  al. 

(St.  Louis  Court  of  App<>al8.    Jlissourl.    March 
31,  1906.) 

1.  Appeat,  —  Review  —  Findings  —  Concli'- 
siveness. 

Where  the  abstract  on  appeal  does  not  show 
whether  or  not  the  findings  of  fact  by  the  trial 
court  were  made  at  the  reouest  of  either  party 
to  the  Knit,  and  there  is  substantial  evidence  to 
support  them,  the  court  on  appeal  will  defer  to 
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Buch  findings,  though  It  may  helieye  that  the 
weight  of  the  evidence  is  against  the  findingsi,  as 
the  trial  court,  having  the  opportunity  to  hear 
the  witnesses  and  observe  their  demeanor,  was 
in  a  better  jMsition  to  pass  upon  their  credibil- 
ity than  the  appellate  court  is. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  H  8979-^3982.] 

2.  Pbiiicifai.   akd   Surety  —  Dibchabgb  of 
Sdbktt — Gboxthds— Depabtube  from   Con- 
TKACT — Estoppel  to  Claiv  Discharge. 
Sureties   on   a   liuilding  contractor's   bond 
who  assented  to  departures  from  the  ORitract 
and  its  stipulations  are  estopped  to  claim  dis- 
charge from  their  obligations  oy  reason  of  the 
departures. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  g§  366-368.] 

S.  Saue  —  BuiLDiNo  Contbactob's  Bonds  — 
CoNSTBrcTiow- Relation  to  Contbact. 
A  building  contractor's  bond,  though  not 
rigned  on  the  same  day  with  the  contract,  was 
written  on  the  same  sheet  of  paper  as  the  con- 
tract, and  stamped,  as  was  the  contract,  with  a 
United  States  revenue  stamp;  the  cancellation 
of  each  of  the  stamps  being  done  by  the  same 
mark,  dated  the  same  day,  in  the  same  inli,  and 
by  the  same  hand.  The  person  contracting  with 
toe  building  contractor  abaolutely  refused  to 
accept  the  contract  without  the  bond,  and  so 
informed  one  of  the  members  of  the  firm  which 
went  surety  for  the  contractor,  who  asked  if  his 
firm  would  be  suitable  as  surety,  and  after  being 
told  that  it  would  signed  his  firm's  name  to  the 
Irand.  The  contractor  at  the  time  of  signing  the 
contract  agreed  to  give  a  bond  for  the  faithful 
discharge  of  his  duties,  and  the  bond  and  con- 
tract were  delivered  and  took  effect  simultane- 
ously. HM  that,  though  the  contract  and  Irand 
were  not  signed  simultaneously,  the  contract  did 
not  t)ecome  effective  until  the  execution  of  the 
bond,  which  was  a  part  thereof,  and  for  which 
the  consideration  was  sufiScient,  although  the 
bond  was  given  after  the  execution  of  the  con- 
tract and  the  commencement  of  the  work. 

4.  Partnebship  —  Authority  of  Pabtneb  — 
BiNBiNG  Firm. 

The  power  of  a  partner  to  bind  his  copart- 
ners is  limited  to  the  objects  and  ordinary  ne- 
cessities of  the  firm. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §  193.] 

5.  Same— FiBic  Business— Acts  Within. 

The  signing  of  a  building  contractor's  bond 
for  the  purpose  of  inducing  trade  is  not  one  of 
the  objects  of  a  iJartnership  engaged  in  the  busi- 
ness of  furnishing  lumber  and  building  materi- 
als. BO  as  to  render  the  firm  and  its  members  lia- 
ble for  the  acts  of  one  of  the  partners  in  sign- 
ing such  Irand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  g§  256,  257.] 

6.  Same— ACfTs  of  Pabtnebs— Ratification — 
Effect. 

Though  the  signing  of  a  building  contract- 
or's bond  as  surety  is  not  one  of  the  objects  of 
a  partnership  engaged  in  furnishing  lumber  for 
builders,  and  hence  is  not  within  the  power  of 
one  of  the  partners  so  as  to  bind  his  copartners, 
the  subsequent  ratification  by  a  copartner  made 
the  bond  obligatory  on  both  partners. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Kg. 
vol.  38,  Partnership,  |  288.] 

7.  Same— LiABiirrr  as  to  Thibd  Persons— 
"Dormant  Pabtnebs." 

Where  a  partnership  was  composed  of  three 
persons,  but  two  of  them  were  the  sole  admin- 
istrative agents  thereof,  using  their  judgment 
for  the  judgment  and  skill  of  the  partnership 
without  consultation  with  the  third  partner  as 
to  any  matters  connected  with  the  partnership, 
the  third  partner  who  permitted  the  other  two 
to  hold  themselves  out  and  to  act  as  the  sole 


memlwrs  of  the  firm  was  a  "dormant  partner." 
within  the  construction  given  to  that  term  that 
it  implies  the  quality  of  secrecy  and  inactivity, 
but  that  it  is  often  used  as  synonymous  with 
"unknown,"  and  that  a  "dormant  partner"  com- 
bines in  himself  the  character  of  both  the  se- 
cret and  the  silent  partners. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2183,  2184.] 

8.  Same— Liability  of. 

A  dormant  partner  like  any  other  partner 
is  liable  on  all  contracts  entered  into  on  behalf 
of  the  partnership. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
rol.  38,  Partnership,  {}  296-298.] 

9.  Same. 

Between  themselves  the  active  members  of 
a  partnership  have  no  authority  to  bind  a  dor- 
mant partner  by  contract  outside  of  the  scope 
of  the  partnership,  but  as  to  third  persons  deal- 
ing with  the  08tei(sible  partners  the  limitation 
of  authority  cannot  apply,  since  a  secret  partner 
not  being  liable  for  the  debts  of  a  firm  until 
discovered,  he  ought  not  to  be  allowed,  by  mak- 
ing himself  known,  to  upset  a  contract  made  by 
an  innocent  third  person  with  the  active  mem- 
bers of  the  firm,  and  especially  since,  if  the  law 
were  not  so,  the  equitable  rule  that,  where  one 
of  two  innocent  persons  must  suffer  by  the  act 
of  a  third  party,  he  shall  suffer  who  has  been 
the  occEwion  of  the  confidence  and  credit  being 
reposed,  would  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  U  296-298.] 

Appeal  from  Circuit  Court  Greene  County ; 
Jas.  T.  Neville,  Judge. 

Action  by  the  Kneisley  Lumber  Company 
against  the  Edward  B.  Stoddard  Company 
and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.     Affirmed. 

Geo.  Hubbert  for  appellant. 

BLAND,  P.  J.  In  1909  plaintiffs  were  co- 
partners engaged  in  the  retail  lumber  busi- 
ness in  the  city  of  Neosho,  Mo.,  under  the 
Arm  name  of  the  Kneisley  Lumber  Company. 
Defendants  Edward  B.  Stoddard  and  J.  P. 
Hawyard  were  partners  under  the  firm  name 
of  the  Edward  B.  Stoddard  Company.  De- 
fendants 6.  F.  C.  Corl  and  Charles  H.  Mur- 
ray were  partners  In  the  Ice  business.  De- 
fendant Murray  has  departed  this  life  since 
the  appeal  was  perfected,  and  the  suit  has 
been  revived  in  the  name  of  his  adminlstrn- 
trlx,  who  has  entered  her  voluntary  appear- 
ance. Corl  and  Murray  had  plans  and  specifi- 
cations prepared  by  James  Kobinson,  an  ar- 
chitect, for  a  plant  for  the  manufacture  of 
artificial  Ice  to  be  erected  in  the  city  of  Neo- 
sho, and  advertised  for  sealed  bids  for  the 
erection  of  said  plant  The  bids  were  received 
and  opened  on  April  7,  1900.  The  Stoddard 
Company  being  the  lowest  bidder  at  $4,410..70. 
the  contract  was  awarded  to  that  firm.  The 
Kneisley  Lumber  Company,  under  contract 
with  the  Stoddard  Company,  furnished  $1,- 
4C8.98  worth  of  lumber,  which  went  Into  the 
construction  of  the  building.  The  Stoddard 
Company  failed  to  pay  for  the  lumber,  and 
the  Kneisley  Ltmaber  Company  filed  a  me- 
chanic's lien  upon  the  ice  plant  and  the  land 
upon  which  it  is  situated.  The  petition  asks 
for  a  personal  Judgment  against  Stoddard  and 
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Hawyard,  and  to  foreclose  and  enforce  plain- 
tiffs' mechanic's  Hen  against  tbe  ice  plant. 
The  venue  of  the  cause  was  changed  to  the 
Greene  circuit  court.  Stoddard  was  never 
served  with  process  of  summons,  and  made 
no  appearance.  At  the  January  term,  1907, 
ef  the  Greene  circuit  court,  the  issues  were 
submitted  to  tbe  judge  of  tbe  court  sitting  as 
a  Jury  who,  after  hearing  the  evidence,  found 
for  plaintiffs  against  Hawyard,  and  rendered 
judgment  against  him  for  $1,468.98  principal 
and  $566  interest;  found  the  issues  in  favor 
of  Corl  and  Murray,  and  that  plaintiffs  were 
not  entitled  to  enforce  their  lien  against  tbe 
Ice  plant  Plaintiffs  appealed  from  the  judg- 
ment denying  them  a  foreclosure  of  tbe  lien. 
Tbe  building  contract  between  Corl  and 
Murray  and  the  Stoddard  Company  was  in 
writing.  It  contains  the  following  provisions 
bearing  upon  and  relevant  to  the  questions  In 
dispute:  "And  tbe  second  parties,  for  and  in 
consideration  of  the  first  parties  completely 
and  faithfully  executing  the  aforesaid  work 
and  furnishing  ail  materials  therefor,  so  as 
fully  to  carry  out  this  contract  and  the  design 
according  to  its  true  spirit,  meaning,  and  In- 
tent, and  by  and  at  the  times  mentioned,  and 
to  the  full  and  complete  satisfaction  of  James 
B.  Robinson,  superintendent,  do  hereby  agree 
to  pay  to  said  parties  the  sum  of  four  thou- 
sand four  hundred  and  ten  and  '•/loo  ($4,410.- 
50)  dollars,  lawful  money  of  the  United  States 
on  certificates  of  superintendent  from  time  to 
time  as  work  progresses,  to  wit,  seventy-flve 
per  cent,  of  tbe  estimated  value  of  tbe  same, 
subject  to  tbe  additions  and  reductions  as 
hereinafter  provided.  Estimates  to  be  made 
on  the  first  and  fifteenth  days  of  each  month 
by  the  superintendent  of  valne  of  labor  and 
materials  furnished  by  contractor  and  pay- 
ments made  on  the  basts  of  these  estimates, 
and  the  remainder  on  the  satisfactory  com- 
pletion and  acceptance  of  tbe  entire  work 
after  tbe  expiration  of  five  days.  It  is  agreed 
by  the  parties  that  twenty-five  per  cent  of  tbe 
contract  price  shall  be  held  by  the  owner  as 
security  for  the  faithful  completion  of  the 
work,  and  may  be  applied  under  the  direction 
oil  the  superintendent  in  tbe  liquidation  of 
any  damages  under  this  contract  also  fur- 
nishing to  the  owners  a  release  from  any  liens 
or  right  of  Hen  by  bond  herewith  annexed 
within  ten  days  from  above  date,  or,  if  re- 
quested, a  sworn  statement  as  required  by 
law  before  commencing  work  on  this  contract 
•  •  *  It  Is  also  further  agreed  that  the 
said  parties  of  the  second  part  may  make  all 
alterations  by  adding,  omitting,  or  deviating 
from  tbe  aforesaid  plans,  drawings,  or  spec- 
ifications or  either  of  them  which  they  may 
deem  proper,  and  tbe  said  architect  shall  ad- 
vise, without  impairing  tbe  validity  of  this 
contract  and  in  all  such  cases  the  architect 
shall  value  or  appraise  such  alterations  and 
add  or  deduct  from  the  amount  herein  agreed 
to  be  paid  to  the  said  first  parties  the  excess 
or  deficiency  occasioned  by  such  alteration." 
Corl  and  Murray  exacted  a  bond  of  the  Stod- 


dard Company  for  tbe  faithful  performance 
of  tbe  contract  This  bond  was  furnished 
and  signed  by  the  Kneisley  Lumber  Company 
as  Bure^.  One  of  the  conditions  of  the  bond 
Is  that  the  Stoddard  Company  "shall  duly 
and  promptly  pay  and  discharge  all  indebted- 
ness that  may  be  Incurred  by  the  said  Edward 
B.  Stoddard  Company  In  carrying  out  the 
said  contract,  and  complete  the  same,  free  of 
all  mechanics'  liens." 

The  evidence  for  pl-alntlffs  show  that  James 
Robinson,  tbe  architect  did  not  superintend 
the  erection  of  the  building,  and  at  no  time 
gave  an  estimate  of  the  value  of  material 
furnished  or  work  done,  nor  did  be  advise  any 
changes  or  deviations  from  tbe  original  plans  , 
and  specifications.  Robinson's  evidoice  Is  that 
he  bad  nothing  to  do  with  the  building,  and  did 
not  go  about  It  after  the  contract  was  let  De- 
fendants' evidence  tends  to  show  that  Robin- 
son was  a  partner  in  a  lumber  company  at  Ne- 
osho, which  was  a  business  rival  of  plaintiffs* 
company,  and  that  Harve  Kneisley,  one  of  tbe 
plaintiffs,  not  only  advised  that  Robinson 
should  not  be  permitted  to  superintend  tbe 
building  or  make  estimates,  but  insisted  that 
he  be  not  allowed  to  do  so,  and  requested  that 
Corl  himself  superintend  the  building,  and 
Corl  supervised  the  building  as  requested  by 
Kneisley.  The  evidence  shows  that  alterations 
and  additions  amounting  to  $86.10  over  and 
above  tbe  contract  price  were  made.  E.  G. 
Carter,  who  bad  charge  of  the  construction 
work  for  tbe  Stoddard  Company,  testified  that 
it  was  found  desirable  to  make  changes,  and 
they  were  made  as  the  work  progressed  by 
omitting  some  things  called  for  by  tbe  specifi- 
cations, and  by  adding  other  things  not  In  tbe 
specifications ;  that  Hawyard  sometimes  gave 
orders  for  changes,  but  they  were  usually  giv- 
en by  Corl;  that  the  prices  for  alterations 
were  not  fixed  beforehand,  so  far  as  he  knew ; 
that  no  one  as  superintendent  or  architect 
had  anything  to  do  with  the  changes,  which 
were  wholly  a  matter  of  request  on  the  part 
of  Corl,  and,  as  be  understood,  were  agreed 
on  beforehand  between  Corl  and  Stoddard. 
Witness  further  testified  as  follows:  "I  re- 
call that  there  was  a  concrete  and  stone  foun- 
dation put  under  a  colunm  In  tbe  engine  roona. 
also  a  chute  to  carry  ice  from  the  storage 
room  Into  tbe  cars;  that  there  were  also 
changes  made  In  the  sewers,  some  changed  In 
positions,  and  more  sewers  put  in  than  the 
original  plans  called  for,  and  there  were  oth- 
er changes  which  I  do  not  recall.  The  value 
or  cost  of  these  changes  I  do  not  recall.  I 
made  no  estimates  before  any  changes  or  ad- 
ditions in  or  to  tbe  original  contract  plans, 
but  my  estimates  were  made  after  the  work 
was  done,  that  is,  I  kept  account  of  the  ma- 
terial used  and  the  labor  employed  as  the 
change  progressed  and  gave  this  account  to 
Mr.  Corl  and  Mr.  Stoddard  after  tbe  contract 
was  finished.  I  was  not  there  when  tbe  set- 
tlement was  made  between  Mr.  Corl  and  Mr. 
Stoddard  I  asked  Mr.  Corl  during  tbe  prog- 
ress of  tbe  work  If  Mr.  Stoddard  was  paying 
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the  Kneisley  Lumber  Company  for  material 
as  Stoddard  got  his  payments.  He  said  'that 
he  did  not  know  or  care,  as  lie  was  not  re- 
sponsible for  the  payment  of  material  furnisli- 
od  by  tbe  Kneisley  Lumber  Company,  as  they 
(EJieisleya)  were  on  Stoddard's  bond.'  "  Corl 
testified  that  estimates  of  the  cost  of  all  addi- 
tions were  made  and  tbe  cost  agreed  upon  be- 
fore they  were  made. 

The  Stoddard  .Company  bad  another  build- 
ing contract  on  liand  at  the  time  tbe  company 
was  erecting  the  ice  plant  Stoddard's  head- 
quarters were  at  Joplln,  Mo.  Corl  testified 
that  about  tbe  last  of  April  he  notified  plain- 
tiffs that  Stoddard  was  coming  to  Neosho  the 
first  of  May,  and  be  (Corl)  would  pay  Stod- 
dard $2,000,  and  advised  Harre  Kneisley  to 
get  an  order  for  $1,000  from  Stoddard  before 
the  money  should  be  paid  over,  or  to  be  pres- 
ent when  It  was  paid  so  that  he  might  get 
$1,000  of  tbe  payment  Kneisley  did  not  get 
the  order,  nor  was  be  present  when  tbe  money 
was  paid,  but  told  Corl  to  go  ahead  and  pay 
the  money  to  Stoddard,  that  Stoddard  was 
worth  $10,000,  and  be  would  get  bis  money 
anyway.  Harve  Kneisley  denied  baving  any 
such  conversation  with  Corl,  and  testified  be 
knew  nothing  of  the  payment  of  the  $2,000 
until  some  time  after  tbe  money  was  paid 
over.  Tbe  $2,000  was  paid  to  Stoddard  on 
May  4th,  and  on  the  same  day  be  gave  plain- 
tiffs a  check  on  a  Joplin  bank  for  $500,  which 
plaintlfts  applied  as  a  credit  on  a  lumber  ac- 
count for  lumber  furnished  tbe  Stoddard  Com- 
pany for  another  building.  This  credit  Stod- 
dard afterwards  ratified.  Harve  and  Harry 
Kneisley  are  the  sons  of  Mrs.  E.  L.  Kneisley. 
The  evidence  shows  that  the  Kneisley  Lum- 
ber Company  was,  prior  to  bis  death,  tbe 
property  and  business  of  tbe  father  of  the 
boys  and  tbe  husband  of  Mrs.  E.  L.  Kneisley. 
After  his  death  it  was  agreed  between  plain- 
tiffs that  they  would  continue  the  business  as 
copartners  under  the  old  firm  name  of  the 
Kneisley  Lumber  Company.  The  two  boys 
lived  with  their  mother,  and  were  the  sole 
managers  of  tbe  business.  The  mother  took 
no  part  whatever  in  its  management  and  was 
not  consulted  as  to  its  management  by  her 
sons.  There  is  no  evidence  to  show  that  any 
advertisement  of  the  firm's  business  disclosed 
who  were  its  members,  and  tbe  evidence  tends 
to  show  that  it  was  not  generally  known  that 
Mrs.  Kneisley  was  a  member  of  the  firm,  and 
that  neither  Corl  or  Murray  knew  she  was 
a  member.  The  evidence  also  shows  that 
Harve  Kneisley  brought  Stoddard  to  Neosho 
to  bid  on  the  erection  of  the  ice  plant  and 
that  before  Stoddard  made  the  bid  be  and 
the  Kneisleys  agreed  that  if  Stoddard  should 
be  awarded  the  contract  the  Kneisley  Lumber 
Company  should  have  the  contract  to  furnish 
the  lumber  at  prices  agreed  upon  at  the  time. 
The  evidence  also  shows  that  Stoddard  looked 
to  the  Kneisley  firm  to  furnish  security  on  his 
builder's  bond,  and  that  Harve  Kneisley 
agreed  with  him  to  get  security  on  said  bond. 
Without  consulting  either  of  his  partners,  and 


without  their  knowledge  or  consent  Harve 
Kneisley  signed  the  firm  name  to  the  bond  as 
surety.  Harry  Kneisley,  after  being  informed 
of  the  fact  approved  and  ratified  the  act. 
But  there  is  no  evidence  showing  that  Mrs. 
Kneisley,  the  other  partner,  was  Informed  of 
the  fact  or  ever  ratified  the  act.  The  evi- 
dence also  shows  that  this  bond  was  the  first 
and  only  one  of  any  kind  to  which  the  firm's 
name  was  signed  as  surety.  Defendants  in- 
troduced some  evidence  tending  to  show  that 
it  is  tbe  common  custom  of  lumber  companies 
to  sign  tbe  bonds  of  contractors  where  the 
lumber  company  has  a  contract  with  the  build- 
er to  furnish  lumber  for  a  building.  The  evi- 
dence, however,  is  not  sufficient  to  prove  the 
existence  of  such  a  custom  at  Neosho  or  else- 
where. The  evidence  shows  that  Corl  and 
Murray  paid  the  Stoddard  Company  in  full, 
and  that  all  subcontractors  for  labor  or  nw- 
terlal  were  paid  in  full,  except  plaintiffs,  and 
that  on  May  4th  Corl  and  Murray  paid  the 
Stoddard  Company  $2,000  on  their  building 
contract  $500  on  May  9tb,  $500  on  May  19th, 
$500  on  June  2d,  $500  on  June  9th,  $48.05  on 
May  12th  for  concrete  work,  $4.05  May  18th 
for  freight,  and  on  June  26th  paid  $444  to 
subcontractors.  Plaintiffs'  evidence  does  not 
show  or  tend  to  show  whether  or  not  these 
payments  were  made  lu  compliance  with  tbe 
terms  of  tbe  contract  and  there  is  no  evidence 
showing  that  any  of  the  partial  payments 
made  as  the  work  progressed  wepe  in  excess 
of  75  per  cent  of  the  material  oh  hand  and 
work  done  at  the  time  such  payments  were 
made. 

The  learned  circuit  Judge  made  the  fol- 
lowing findings  of  facts:  "I  find  as  a  fact 
that  the  plaintiff,  the  Kneisley  Lumber  Com- 
pany, furnished  the  items  of  lumber  set  out 
in  its  lien  claim  to  one  Stoddard  for  the  pur- 
pose 'of  completing  an  ice  plant  as  alleged  in 
the  i)etitlon;  that  the  last  item  thereof  was 
furnished  on  or  about  June  8th,  and  the  lien 
papers  'having  been  filed  on  October  6th  and 
the  suit  begun  on  October  17th,  were  all  in  due 
time  in  reference  to  those  particulars.  That  is 
one  thing  I  want  to  make  plain.  I  find  that 
Harve  Kneisley,  one  of  the  plaintiffs,  and 
his  brother  Harry  Kneisley,  and  their  mother, 
were  all  jointly  Interested  in  the  lumber 
business  under  the  firm  name  of  the  Kneisley 
Lumber  Company,  but  that  Harve  and  Harry 
were  the  sole  administrative  agents  of  said 
partnership,  using  their  Judgment  for  the 
Judgment  and  skill  of  the  partnership,  with- 
out consultation  as  to  any  matters  connect- 
ed with  the  partnership  with  their  mother  ex- 
cept as  mere  conversations  In  the  family  cir- 
cle, without  any  idea  or  thought  of  having 
her  judgment  or  qplnion  on  the  conduct  of  the 
business.  I  hold  that  in  this  case  the  evidence 
shows  such  authority  in  them  or  Jointly  as 
to  warrant  them  in  any  negotiations  to  fur- 
ther the  Interests  of  tbe  business  where  such 
conduct  is  not  required  to  l>e  in  writing,  or 
signed  and  sealed  by  the  parties;  that  they 
could  bind  the  partnership  firm  in  anything; 
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and  that  they  did  In  this  particular  In  going 
upon  tbl8  bond  by  Harre  Kneisley,  with  his 
brother's  ratification  thereafter  had,  and  un- 
der the  circumstances  as  detailed  by  the  evl- 
dence,  binding  the  partnership  as  surety  on 
this  bond.  I  find  that  at  the  time  of  the  pay- 
ment of  the  9500  In  controversy  the  contract- 
or, Stoddard,  did  not  designate  to  which  one 
of  these  claims,  the  ice  plant  or  the  mining 
plant.  It  should  be  applied,  and  that  the  plain- 
tiffs at  the  time,  by  express  imderstandlng 
with  themselves,  applied  it  to  the  claim  of  the 
mining  plant  as  a  credit,  and  so  notified  the 
contractor  by  malL  I  find  that  before  the  de- 
fendant Ck>rl  paid  the  $2,000  to  Stoddard  on 
the  2d  of  May  that  he  had  advised  with  and 
informed  the  plaintiff  that  he  was  going  to 
pay,  or  was  about  to  pay  the  contractor,  some 
money,  and  asked  them  to  be  present  if  they 
so  desired,  or  to  get  an  order  or  solnethlng 
of  that  kind,  but  that  they  directed  him  to 
go  ahead  and  pay  It  to  the  contractor,  and 
assented  to  his  paying  the  contractor  in  per- 
son the  money  without  having  them  connect- 
ed with  it  I  find  that  the  amounts  kept  on 
their  books  were  usually  charged  to  the  ice 
plant  or  to  the  mining  plant  in  proper  order, 
but  in  some  cases  the  books  are  not  clear  as 
to  where  the  lumber  went  But  I  am  satis- 
fled  from  the  evidence  that  the  lumber  charg- 
ed for  in  the  lien  claim  all  went  into  the  ice 
plant,  and,  further,  that  the  lumber  rentoved 
from  cars  that  went  to  the  ice  plant  was 
other  lumber  of  plaintiffs  that  bad  simply 
been  shipped  with  this  Ice  plant  lumber,  and 
that  the  items  of  the  claim  sued  on  are  cor- 
rect in  every  particular.  I  find  that  after  the 
contract  was  entered  Into  that  the  plaintiff 
and  Corl  bad  an  understanding  that  the  serv- 
ices of  the  superintending  architect  might  be 
dispensed  with,  and  should  be  dispensed  with, 
and  that  that  was  thereafter  done.  1  find 
that  there  were  no  changes  shown  by  this  evi- 
dence in  the  original  plans  except  such  as 
were  contemplated  by  the  plans,  and  that 
this  balance  of  $86  was  mainly  brought  about 
by  extra  work  over  and  above  the  contract, 
and  entirely  separable  from  the  contract 
work.  I  hold  that  the  bond,  covering  the  con- 
tract as  it  did,  covered  such  minor  changes 
as  the  contract  itself  in  terms  specified  or 
contemplated.  I  hold  the  law  to  be  that  by 
going  upon  the  bond  and  remaining  liable 
thereon,  as  the  court  holds  they  did,  the 
plaintiff  is  not  allowed  to  recover  from  the 
defendants  for  a  Hen  claim  on  this  property, 
being  one  of  the  things  guaranteed  against  by 
their  suretyship.  I  hold  that  by  authorizing 
the  defendant  Corl  to  pay  the  contractor  the 
$2,000,  which  he  did  pay  him  on  May  2d,  the 
plaintiff  waived  its  right  to  a  lien  on  the 
property  to  the  amount  of  $1,000,  which  I 
find  they  understood  was  to  come  to  them, 
and  they  were  wanting  out  of  that  $2,000.  I 
hold  that  the  plaintiff,  by  waiving  the  neces- 
sity of  a  superintending  architect  and  his 
services,  waived  the  condition  in  the  contract 


that  the  payments  were  to  be  only  75  per 
cent  of  the  work  completed." 

The  abstracts  do  not  show  whether  or  not 
the  findings  were  made  at  the  request  of  eith- 
er party  to  the  suit  There  Is  substantial  evi- 
dence In  support  of  each  of  the  findings,  and 
though  we  might  be  of  the  opinion  that  some 
of  the  findings  are  against  the  weight  of  the 
evidence  as  abstracted,  still  we  will  defer  to 
the  findings  of  the  learned  circuit  Judge  for 
the  reason  he  heard  the  witnesses,  observed 
their  demeanor  as  such,  and  was  in  a  much 
better  position  to  pass  upon  their  credibility 
and  give  proper  weight  to  their  evidence  than 
are  we.  On  the  findings  the  departures 
shown  by  the  evidence  from  the  stipulations 
in  the  contract  and  from  the  specifications 
are  of  no  consequence,  since  the  plaintiffs  as- 
sented to  them,  and  by  so  doing  are  estopped 
to  plead  they  were  discharged  as  sureties  on 
the  bond  by  reason  of  such  departures.  With 
the  plea  that  plaintiffs  were  discharged  as 
sureties  on  the  bond,  by  reason  of  a  violation 
of  the  contract,  eliminated,  the  case  Is  boiled 
down  to  a  single  question,  namely,  are  plain- 
tiffs, under  the  facts  shown,  bonnd  as  sure- 
ties on  the  bond?  This  question  Involves  two 
points:  First,  whether  or  no  there  was  any 
consideration  for  the  bond;  second,  whether 
or  no  plaintiffs  are  all  bound  by  the  act  of 
Harve  Kneisley  In  signing  the  firm  name  to 
the  bond,  and  the  subsequent  ratification  of 
the  act  by  Harry  Kneisley.  In  regard  to  the 
first  point,  the  evidence  shows  the  bond  was 
not  signed  on  the  day  the  contract  was.  De- 
fendants' evidence  is  that  it  was  signed  on 
the  succeeding  day,  and  before  the  contract 
was  actually  delivered  to  Corl  and  Murray. 
Plaintiffs'  evidence  Is  that  the  bond  was  not 
signed  by  the  firm  name  until  something  like 
a  week  after  the  contract  was  signed,  and 
after  Corl  and  Murray  bad  material  for  the 
building  on  the  groimd.  Both  Instruments 
were  written  on  the  same  sheet  of  paper. 
Both  were  stamped  with  a  United  States 
revenue  stamp.  These  stamps  were  canceled 
by  the  following  marks:  "50  Fifty  Cents, 
4/14/1900.  a  B.  8.  Documentary"— in  the 
same  luk,  and  by  the  same  hand;  and  Corl 
testified  that  be  absolutely  refused  to  accept 
the  contract  without  the  bond,  and  so  in- 
formed Harve  Kneisley,  and  that  Kneisley 
then  asked  him  if  his  firm  would  be  accept- 
able security,  and  after  making  some  inquir- 
ies he  told  Kneisley  he  would  accept  the  firm 
as  surety,  and  thereupon  Kneisley  signed 
the  firm  name  to  the  bond.  Hnrve  Kneisley 
testified  that  after  Stoddard  signed  the  con- 
tract and  bond  he  left  the  bond  with  him  and 
he  agreed  to  get  security  on  it  and  when  Corl 
told  him  he  would  accept  the  firm  he  signed 
the  firm  name  to  the  bond.  Now  while  this 
evidence  shows  that  the  execution  of  the  con- 
tract and  bond  was  not  simultaneous,  it  also 
shows  that  the  contract  was  not  to  become 
effective  until  the  bond  was  executed,  and 
that  it  was  not  accepted  by  Cori  and  Mur- 
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ray  uutU  the  bond  was  signed  by  the  Kneisley 
Drm.  Tbe  bond  and  contract,  according  to 
the  evidence,  were  delivered  at  one  and  the 
same  time,  and  took  effect  at  one  and  the 
same  time,  and  there  Is  no  dispute  In  regard 
to  the  fact  that  the  Stoddard  Company  agreed 
to  give  the  bond  for  the  faithful  discharge  of 
Us  duties  as  contractors  and  for  Indemnity 
against  liens.  In  these  circumstances  tbe 
bond  was. a  part  of  tbe  contract,  and  the  con- 
tract was  a  sufficient  consideration  for  the 
bond,  notwithstanding  the  bond  may  have 
been  given  after  the  execution  of  the  con- 
tract, or  even  after  the  commencement  of  the 
work.  Pnllerton  Lumber  Co.  v.  Calhoun,  89 
Mo.  App.  209.  In  respect  to  tbe  second  point, 
as  a  general  proposition,  It  Is  well-settled  law 
that  on  the  principle  of  agency,  the  power 
of  a  partner  to  bind  bis  copartners,  is  limited 
to  tbe  objects  and  ordinary  necessities  of  the 
firm.  1  Brandt  on  Surety  Guar.  §  27;  22 
Am.  &.  Ekig.  Ency.  of  Law  (2d  Ed.)  p.  144; 
Flanagan  v.  Alexander,  50  Mo.  50;  Bimel  v. 
Hayes,  83  Mo.  200;  Brougbton  Bros.  v.  Sum- 
ner, 80  Mo.  App.  386.  The  signing  of  a 
builder's  bond  as  surety  was  not  one  of  the 
objects  of  tbe  partnership,  nor  an  ordinary 
necessity  to  tbe  partnership,  and  hence  was 
not  within  the  jwwer  of  Harve  Kneisley. 
However,  Harry  Kneisley  ratified  the  act, 
and  is  equally  bound  as  surety .  with  bis 
brother.  But,  as  stated  above,  there  is  no 
evidence  tbat  Mrs.  E.  L.  Kneisley  ratified  the 
signature  of  the  firm  to  the  bond,  or  that  she 
was  even  Informed  that  It  bad  been  signed  by 
the  firm.  The  learned  circuit  Judge  found, 
and  the  evidence  shows,  tbat  Harve  and  Har- 
ry Kneisley  were  tbe  sole  administrative 
agents  of  the  partnership,  and  transacted  tbe 
business  of  tbe  firm  without  consulting  their 
mother.  Tbe  learned  Judge  further  found 
that  the  signing  of  the  bond  was  a  negotia- 
tion to  further  tbe  interest  of  the  firm's 
business,  and  Inferentially  found  tbat  the 
signing  of  the  firm  name  was  within  tbe 
scope  of  the  agency  of  Harve  Kneisley.  We 
cannot  accede  to  this  proposition  tbat  going 
security  on  builders'  bonds  was  one  of  tbe 
objects  of  tbe  firm,  or  one  of  the  means  ordi- 
narily used  by  such  firms  to  sell  lumber,  or 
tbat  It  was  a  necessity  of  the  partnership.  A 
lumber  company  is  not  formed  for  the  pur- 
pose of  inducing  trade  by  signing  its  custom- 
ers' bonds.  Signing  bonds  as  security  Is 
foreign  to  tbe  purpose  of  such  a  company, 
and  not  within  the  scope  of  Its  business,  nor 
does  the  evidence  show,  or  tend  to  show,  that 
the  firm  was  under  a  pressing  necessity  to 
secure  the  contract  to  furnish  tbe  lumber  for 
tbe  ice  plant  Though  Harve  and  Harry 
Kneisley  were  the  sole  administrative  agents 
of  tbe  partnership,  their  agency  was  restrict- 
ed solely  to  the  objects  and  necessities  of  the 
partnership,  and  as  between  themselves  and 
their  mother  they  were  without  authority  to 
bind  her  to  any  contract  or  agreement  outside 
the  objects  and  necessities  of  tbe  firm.  How- 
ever, it  is  contended  by  defendants  that  Mrs. 


Kneisley  was  a  dormant  partner,  and  tbe 
other  partners  could  bind  her  to  a  contract  of 
the  firm  without  her  assent.  Parsons  says 
tbe  term  "dormant  partner"  implies  both  the 
quality  of  secrecy  and  inactivity,  but  tbat  It 
"is  often  used  as  synonymous  with  unknown." 
Parsons  on  Partnership,  {  31.  George  says: 
"A  dormant  partner  combines  in  himself  the 
characters  of  both  the  secret  and  tbe  silent 
partners."  George  on  Partnership,  p.  95. 
We  think  tbe  evidence  brings  Mrs.  Kneisley 
clearly  within  tbe  definition  of  a  dormant 
partner.  As  such,  like  any  other  partner,  she 
is  liable  on  all  contracts  entered  into  on  be- 
half of  the  partnership.  Story  on  Partner- 
ship, {  103;  George  on  Partnership,  p.  374. 
Inter  se  the  active  members  of  the  firm  bad 
no  authority  to  bind  her  as  a  dormant  part- 
ner by  contracts  outside  the  scope  of  tbe  part- 
nership. But  as  to  third  persons  dealing 
with  tbe  ostensible  partners  this  limitation  of 
authority  cannot  be  applied.  As  a  secret 
partner  is  not  liable  for  tbe  debts  of  the  firm 
until  discovered,  be  should  not  be  allowed, 
by  making  himself  known,  to  upset  a  con- 
tract made  by  an  Innocent  .third  party  with 
the  active  members  of  the  firm.  Such  third 
person  cannot  be  affected  by  tbe  false  colors 
held  out  by  concealing  the  fact  of  the  exist- 
ence of  another  partner,  and  the  contract, 
though  outside  tbe  scope  of  the  partnership, 
will  be  enforced  against  the  firm  as  though 
the  firm  was  composed  only  of  tbe  active 
members  who  made  tbe  contract,  or  ratified  it 
after  it  was  made.  2  Bates  on  Partnership, 
I  1083.  See,  also,  the  opinion  of  Judge  Nap- 
ton  In  Drake  v.  Sogers  and  Shrewsberry,  6 
Mo.,  loc.  cit  320.  If  this  were  not  so,  the 
equitable  rule  that,  "where  one  of  two  Inno- 
cent persons  must  suffer  by  the  act  of  a 
third  party,  he  shall  suffer  who,  has  been  the 
cause  or  occasion  of  tbe  confidence  and  credit 
reposed  in  such  third  persons,"  would  be 
reversed.  The  entire  management  of  the 
firm's  business  was  Intrusted  by  Mrs.  Knei- 
sley to  her  sons,  and  she  permitted  them  to 
bold  themelves  out  and  to  act  as  the  sole 
members  of  the  firm.  In  these  circumstances, 
she  cannot  repudiate  any  contract  which  they 
mnde  with  an  innocent  party  In  the  name  of 
the  firm.  This  view  necessarily  leads  to  an 
affirmance  of  the  Judgment,  and  makes  It  un- 
necessary to  notice  the  assignment  of  errors 
in  appellant's  brief  not  discussed  in  this 
opinion. 
The  Judgment  Is  affirmed.     All  concur. 


SCRIBA  V.  NEELT. 

(St.  Louis  Court  of  .\ppeals.    Missouri.    Marcfc 
31,  1908.) 

1.  COUPBOMISB  AND  SETTLEMENT— CONSIDER- 
ATION—MtTTnAI,  Pbomises— ScFriciENcy. 
Where  an  owner  of  land  who  had  a  contract 
with  a  broker  to  sell  the  samn,  stipulating  for 
?200  oommissiong  to  the  broker  for  making  the 
sale,  himself  sold  the  land  while  the  contract 
with  the  broker  was  in  force,  a  subsequent  ond 
contract    between    the    parties    by    which    the 
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broker  agreed  to  cancel  his  former  contract  and 
the  owner  to  pay  him  $100  in  lien  thereof  was 
based  upon  a  suflScient  consideration,  though 
the  first  contract  was  not  actually  surrendered 
for  cancellation,  but  the  broker  merely  prom- 
ised to  cancel  it,  since  in  bilateral  contracts  the 
promise  of  each  of  the  parties  is  a  sufficient 
consideration  for  the  promise  of  the  other, 

2.  CoNTBAcra— Requisites  op  Coksidebation 
—Sufficiency. 

In  order  to  support  an  action  on  a  promise, 
the  promise  must  have  been  made  upon  leral 
consideration  moving  from  the  promisee  to  the 
promisor,  and  there  must  have  been  either  a  ben- 
efit to  the  maker  of  the  promise  or  the  waiver  of 
fiome  legal  right,  loss,  trouble,  or  inconvenience 
to,  or  a  charge  or  obligation  resting  upon,  the 
party  to  whom  the  promise  was  made. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  H  220-224.] 

3.  SaMB— "CONSIDKBATION." 

A  "consideration"  sufficient  to  support  a 
contract  means  not  so  much  that  one  party  is 
profited  as  that  the  other  abandoned  some  legal 
right  in  the  present  or  limits  bis  legal  freedom 
of  action  in  the  future  as  an  inducement  for 
the  act  or  promise  for  the  first,  and  it  does  not 
matter  whether  the  party  accepting  the  consid- 
eration has  an;f  actual  benefit  thereby  or  not; 
hut  it  is  sufficient  that  he  accepts  it,  and  that 
the  party  giving  it  does  thereby  undertake  some 
burden  or  lose  something  which  in  contempla- 
tion of  law  may  be  of  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §S  222-^4. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1444,  1449;   vol.  8,  p.  7612.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty: F.  C.  Johnston,  Judge. 

Action  by  John  H.  Scrlba  against  J.  F. 
Xeely.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AflBrmed. 

W.  B.  Skinner,  for  appellant.  McPberson 
&  Hilpert,  for  resiiondent. 

BLAND,  P.  J.  Defendant  signed  and  de- 
livered to  plaintiff  the  following  agreement: 
"16,500.  Feb.  10,  1906.  130  acres,  68  acres 
bottom.  By  this  I,  Frank  Neely,  agree  to 
pay  to  John  Scriba  in  case  he  sells  my  farm 
or  sends  me  a  buyer  the  sum  of  two  hundred 
dollars  ($200),  if  he  sells  inside  of  bue  year. 
J.  F.  Neely."  After  the  agreement  was  sign- 
ed plaintiff  wrote  over  it  the  date,  "February 
10,  1006,"  and  swore  the  paper  was  signed  on 
or  about  that  date.  Defendant  testified  it 
was  made  at  a  much  earlier  date,  but  was  in 
force  at  the  time  defendant  sold  his  land. 
Both  parties  testified  that  the  sum  for  which 
plaintiff  was  authorized  to  sell  defendant's 
land  was  $6,500.  In  September,  1906,  defend- 
ant sold  his  farm  to  Joseph  Schloman  for 
$5,200.  Schloman  was  not  Introduced  to  de- 
fendant by  plaintiff,  nor  was  plaintiff  instru- 
mental in  making  the  sale  of  the  farm.  Schlo- 
man testified  that  be  bad  known  the  farm 
was  for  sale  for  two  years  before  he  bought 
it,  and  had  tried  to  buy  it  on  a  former  occa- 
sion, but  defendant  asked  more  for  it  than 
he  thought  It  was  worth.  Plaintiff  testified 
he  tried  to  sell  the  farm  to  several  prospec- 
tive buyers  while  it  was  in  his  hands  for  sale 
and  before  he  learned  defendant  had  sold  It; 
that  on  learning  it  was  sold  he.  In  company 


with  Richard  White,  went  to  defendant's 
place  of  residence  and  had  a  conversation 
with  him  In  regard  to  his  claim  for  com- 
pensation for  his  trouble  and  work  in  en- 
deavoring to  sell  the  farm,  which  culminated 
in  the  following  agreement:  That  defendant 
would,  in  three  days,  pay  plaintiff  $100,  plain- 
tiff to  cancel  the  contract,  and  give  defend- 
ant an  acquittance  of  any  claim  for  com- 
pensation, or  claim  for  commission,  for  any 
sale  or  effort  to  sell  the  farm.  The  suit  is 
on  this  verbal  contract.  Defendant  denied 
that  he  made  the  agreement  to  pay  plain- 
tiff $100.  The  contract  whereby  defendant 
agreed  to  pay  plaintiff  $200  was  not  surren- 
I  dered  to  defendant  at  the  time  the  alleged 
agreement  to  pay  $100  was  made,  nor  at  any 
other  time.  The  cause  originated  in  a  Jus- 
tice's court,  and  in  due  course  was  appealed 
to  the  circuit  court.  The  trial  in  the  circuit 
•court  resulted  In  a  verdict  for  defendant 
which,  on  plaintiff's  motion,  was  set  aside 
and  a  new  trial  granted,  on  the  ground  that 
the  verdict  was  against  the  weight  of  the 
evidence.  Defendant  appealed  from  the  or- 
der granting  a  new  trial. 

Defendant's  contention  is  that  on  plaintiff's 
own  evidence  he  cannot  recover  for  the  rea- 
son bis  evidence  shows  the  contract  sued  on 
is  without  any  consideration.  The  evidence 
of  both  parties  shows  that  at  the  time  de- 
fendant sold  his  farm  his  written  contract 
with  plaintiff  was  still  in  force  and  .had  some 
time  to  run.  PlaintlfTs  contention  is  that 
the  surrender  or  cancellation  of  his  contract 
would  have  been  sufficient  consideration  to 
support  defendant's  promise  to  pay  the  $100. 
On  the  other  hand,  defendant  contends  that  as 
the  contract  was  not  surrendered  at  the  time 
the  promise  to  pay  the  $100  was  made,  and 
only  a  promise  made  to  cancel  it  on  condi- 
tion that  defendant  would  pay  $100,  plaintiff 
cannot  recover;  In  other  words,  that  there 
was  only  a  promise  for  a  promise  and  noth- 
ing more,  and  as  no  part  of  the  contract  was 
executed  by  either  of  the  parties  it  was  a 
mere  nudum  pactum.  Defendant's  agree- 
ment to  pay  plaintiff  $200  If  the  latter  would 
sell  or  find  a  purchaser  for  his  farm  was  in 
force,  and  might  rise  up  in  the  future  and 
give  defendant  trouble,  as  the  evidence  shows 
defendant  apprehended.  PlalntUTs  evidence 
shows  that  he  agreed  to  cancel  the  written 
contract  If  defendant  would  pay  him  $100, 
and  that  defendant  agreed  to  pay  the  $100 
In  three  days  in  consideration  of  plaintiff's 
promise  to  cancel  the  written  contract.  Id 
bilateral  contracts  (as  was  this  one)  the 
promise  of  each  of  the  parties  Is  a  snfDcleut 
consideration  for  the  promise  of  the  other. 
Byrd  v.  Fox,  8  Mo.  574;  State  v.  Tillery,  41 
Mo.  389;  Steele  v.  Johnson,  96  Mo.  App.,  loc. 
clt.  159,  69  S.  W.  1065;  6  Am.  &  Eng.  Bney. 
of  Law,  p.  727.  Smith,  p!  J.,  Kansas  City 
Court  of  Appeals,  In  German  v.  Gilbert,  83 
Mb.  App.,  loc.  dt  416,  states  the  general  rule 
thus:  "That  in  order  to  support  an  action 
the  promise  must  have  been  made  upon  legal 
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consideration  moving  from  the  promisee  to 
the  promisor.  There  must  be  either  a  bene- 
fit to  the  maker  of  the  promise  or  the  waiver 
of  some  legal  rl^ht,  a  loss,  trouble,  or  incon- 
venience to,  or  a  charge  or  obligation  resting 
upon,  the  party  to  whom  the  promise  Is 
made.  Given  y.  Corse,  20  Mo.  App.  132; 
Brownlow  v.  Wollard,  66  Mo.  App.  630; 
Houck  V.  Frisbee,  66  Mo.  App.  16;  Block  v. 
Elliott,  1  Mo.  275;  Halsa  v.  Halsa,  8  Mo.  303; 
Hudson  T.  Bnsby,  48  Mo.  35;  Williams  v.  Jen- 
sen, 75  Mo.  681 ;  Beach  on  Contr.  i  5,  and  note 
1.  Consideration  means  not  so  much  that 
one  party  is  profited  as  that  the  other  aban- 
dons some  legal  right  in  the  present,  or  limits 
his  legal  freedom  of  action  In  the  future  as 
an  Inducement  for  the  act  or  promise  for  the 
first.  It  does  not  matter  whether  the  par- 
ty accepting  the  consideration  has  any  actual 
benefit  thereby  or  not.  It  is  enough  that  be 
accepts  it,  and  that  the  party  giving  It  does 
thereby  undertake  some  burden  or  lose  some- 
.  thing  which  in  contemplation  of  law  may  be 
of  value." 

PlaintifTs  evidence  brings  the  case  clearly 
within  the  rule,  and  he  is  entitled  to  recover, 
if  he  Is  able  to  satisfy  a  Jury  of  the  truth  of 
the  allegations  of  bis  complaint,  of  which 
there  Is  substantial  evidence  in  the  record. 
However,  there  Is  countervailing  evidence; 
but  we  agree  with  the  learned  circuit  Judge 
that  the  verdict  Is  against  the  weight  of  the 
evidence,  and  affirm  the  Judgment  awarding 
a  new  trial.    All  concur. 


WALKBEN    LEWIS    MILLINERY    CO.    v. 

JOHNSON  (FIRST  NAT.  BANK  OF 

MONBTT,  Garnishee). 

(St.  Louis  Court  of  Appeals.     Miasoari.     April 
14,  1908.) 

1.  Gabrisrueitt  —  Entbt   of   Judgment  — 
Pbiob  Obdeb  roB  Payment. 

Under  Ann.  St.  1906,  §  3439.  providing 
that,  when  in  garnishment  proceedings  it  is 
found  that  garnishee  has  money  or  propertv  of 
defendant,  be  may  discbarge  himself  before  final 
judgment  by  paying  or  delivering  all  of  it,  or 
so  mnch  thereof  as  the  court  shall  order,  to 
the  sheriff;  section  3440  providing  that,  if  it 
appears  garnishee  was  indebted  to  defendant, 
the  court  may  order  payment  of  the  amount 
owing  to  tlie  sheriff  or  into  court  at  such  time 
as  it  may  direct ;  aad  section  3452  providing 
that,  if  on  the  trial  it  appears  that  the  garnishee 
had  property  or  money  of  defendant,  findings  of 
what  property  and  the  value  thereof,  or  of  what 
money  be  has,  shall  be  made,  and  unless  he  dis- 
cbarges himself,  as  provided  by  section  34.39, 
or,  within  such  time  as  the  court  shall  direct,  as 
provided  In  section  3440,  pays  or  delivers  the 
property,  or  money,  then  tJie  court  shall  enter 
judgment  against  him — the  entry  of  judgment 
against  garnishee  at  the  same  time  the  facts 
are  found,  and  without  a  prior  order  to  pay  the 
fund  to  the  sheriff,  is  an  irr^ularity  for  which 
it  should  have  been  set  aside. 

2.  ApfkaI/— Mattebs  Affectino  Mebits. 

Tbe  entry  of  judgment  against  garnishee 
without  a  prior  order  for  payment  of  funds  in 
his  possession  to  the  sheriff  or  into  court.  In 
contravention  of  Ann.  St.  1006,  JS  3439,  3440, 
3452,  is  an  Irregularity  affecting  the  merits  of 
the  controversy,   within    the    statute   declaring 


the  policy  that  judgments  shall  not  be  reversed 
for  mere  technical  quibbles;  such  entry  sub- 
jecting iiim  under  section  3457  to  liability  for 
costs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  4540-^545.] 

8.  Same— "Infobmautt"  in  Bntebino  Judg- 
ment. 

Entering  judgment  against  garnishee  with* 
out  a  prior  order  to  him  to  make  payment,  in 
contravention  of  Ann.  St.  190(i,  §§  3439,  3440, 
3452,  is  not  a  mere  "informality"  in  entering 
judgment,  for  which  section  672  provides  judg- 
ments shall  not  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S|  4510-4545. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3584.] 

Goode,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Barry  County; 
F.  C.  Johnson,  Judge. 

Action  by  the  Walkeen  Lewis  Millinery 
Company  against  Blanche  Johnson,  the  First 
National  Bank  of  Monett  being  made  garnish- 
ee. From  a  Judgment  against  garnishee,  It 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Maybew  &  Sater,  for  appellant  Peel  & 
Slzer,  for  respondent 

NORTONI,  J.  Plalntlir  Instituted  this  suit 
by  attachment  against  the  defendant  In  the 
circuit  court  of  Burry  county.  The  First  Na- 
tional Bank  of  Monett  was  duly  summoned  as 
gamlsbee  In  the  case,  and  on  Monday,  Sep- 
tember 4,  1905,  the  first  day  of  the  term, 
plaintiff  filed  In  the  court  and  exhibited  to 
the  garnishee  proper  interrogatories  with  re- 
spect to  the  funds,  etc.,  of  the  defendant  In 
its  hands.  During  the  same  term,  and  on  the 
8th  day  of  September,  the  garnishee  filed  its 
answer  to  such  Interrogatories,  denying  that 
it  had  any  property,  funds,  money,  etc.,  of 
the  defendant  In  attachment  in  its  posses- 
sion or  under  its  control.  In  due  time  there- 
after, and  during  the  same  terms,  plaintiff 
In  attachment  filed  its  reply  to  the  answer  of 
the  garnishee,  in  which  it  alleged  in  substance 
that  at  the  time  of  the  service  of  the  garnish- 
ment defendant  bank  had  In  Its  possession 
$1,621.30  of  moneys  belonging  to  tbe  defend- 
ant in  attachment.  There  appears  to  have 
been  no  further  pleadings  on  the  part  of  the 
garnishee;  that  is  to  say,  the  garnishee  filed 
no  denial  to  the  plaintiff's  reply  as  contem- 
plated by  section  3451,  Rev.  St.  1899  (section 
3451,  Mo.  Ann.  St  1906).  However  that  may 
be,  the  issue  presented  by  the  gamlshte's  an- 
swer and  reply  of  the  plaintiff  in  attachment 
were  heard  by  the  court  without  a  Jury  dur- 
ing the  same  term  on  September  22d  as  though 
such  denial  had  been  filed.  The  record  dis- 
closes a  judgment  on  the  merits  for  1318.40, 
and  in  the  .attachment  suit  Judgment  was 
given  by  the  coturt  in  favor  of  tbe  plaintiff 
and  against  the  defendant  In  attachment  dur- 
ing the  same  term  of  court  on  the  8th  day 
of  September.  The  trial  on  tbe  issues  be- 
tween plaintiff  In  attachment  and  the  gar- 
nishee coming  on  to  be  beard  on  September 
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22d,  the  judgment  entered  discloses,  first, 
that  the  court  found  the  plnintlif  had  re- 
covered Judgment  against  defendant  in  the 
attachment  suit  during  that  term  on  Septem- 
ber 8th  for  $318.40,  with  6  per  cent,  interest, 
eta  It  further  appears  therefrom  that  the 
court,  having  heard  the  evidence,  found  that 
on  the  day  of  the  service  of  garnishment  the 
garnishee  had  on  deposit  in  its  banlc  and  in 
its  possession  the  sum  of  $1,621.30  in  money 
belonging  to  the  defendant  in  attachment,  and 
that  the  garnishee  bad  refused,  and  still  re- 
fuses, to  pay  over  to  the  sherltr  who  served 
notice  of  the  garnishment  any  portion  there- 
of, etc.  The  court  thereupon  gave  Judgment 
for  the  plalntlfF  in  attachment  against  the 
garnishee'  for  the  sum  of  $319  to  draw  6  per 
cent,  interest;  this  being  the  amount  then  due 
on  the  Judgment  of  plaintiff  against  the  de- 
fendant in  attachment.  The  costs  in  the 
cause  were  assessed  at  $121.79,  and  judgment 
entered  against  the  garnishee  therefor.  An 
execution  was  ordered  issued  against  the 
garnishee  bank  for  such  amount  and  costs. 
The  garnishee  appeals,  and  insists  the  trial 
court  should  not  have  entered  such  Judgment 
on  the  very  day  of,  and  simultaneously  with, 
the  finding  on  the  issue  against  it 

It  is  argued  that  the  statutes  provide  the 
court  shall  give  Judgment  against  the  gar- 
nishee only  after  It  has  failed  to  comply  with 
the  order  of  the  court  directing  It  to  pay 
the  fund  to  the  sheriff  into  court,  or  execute 
a  bond  for  its  proper  delivery,  etc.  In  this 
connection  it  is  important  to  read  and  consid- 
er three  sections  of  our  statute  on  garnish- 
ment together.  By  section  3439  it  is  provid- 
ed substantially  that  when,  upon  a  trial  of 
the  issue,  as  had  in  this  case,  the  court  or 
Jury  find  effects,  money,  or  debts  belonging  to 
the  defendant  in  attachment  to  be  in  the 
hands  of  the  garnishee,  the  garnishee  may 
discharge  himself  before  final  judgment  by 
paying  or  'delivering  all  of  it,  or  so  much 
thereof  as  the  court  shall  order  to  the  sherlfl?, 
etc.  Section  3440,  in  so  far  as  pertinent  here, 
provides  substantially  that.  If  it  appears  the 
garnishee  was  indebted  to  the  defendant  in 
attachment,  the  court  may  order  payment  of 
the  amount  owing  by  the  garnishee  to  the 
sheriff,  or  Into  court  at  such  time  as  the  court 
may  direct  oi  may  permit  the  garnishee  to 
retain  the  same  on  bis  executing  a  bond  to 
the  plaintiff  with  approved  security,  condi- 
tioned that  the  property  shall  be  forthcoming, 
or  the  amount  paid  as  the  court  may  direct, 
etc.  Section  3452,  which  authorizes  the  court 
to  enter  Judgment  against  the  garnishee  un- 
der certain  circumstances,  expressly  contem- 
plates the  proceedings  mentioned  in  the  two 
sections  last  above  referred  to.  It  is  as  fol- 
lows: "If,  upon  such  trial,  it  shall  appear 
that  property,  effects  or  money  of  the  defend- 
ant are  found  in  the  bands  of  the  garnishee, 
tlie  court  or  jury  shall  find  what  property  or 
effects,  and  the  value  thereof,  or  what  money 
are  in  his  hands,  and  unless  he  discharge  him- 
self, as  provided  In  section  3439-  by  paying 


over  or  delivering  the  same  to  the  sheriff,  or 
unless  he  shall,  within  such  time  as  the  court 
shall  direct,  as  provided  in  section  3440,  pay 
or  deliver  up  such  property,  effects  or  money, 
or  shall  execute  bis  bond  for  the  payment  or 
delivery  thereof,  then  the  court  shall  enter 
up  Judgment  agaUist  the  garnishee  for  the 
proper  amount  or  value  as  found  in  money, 
and  execution  may  issue  forthwith  to  enforce 
such  judgment."  Mow  It  seems  that  the  judg- 
ment against  the  garnishee  Is  authorized  by 
this  section  only  where  the  garnishee  has 
failed  to  avail  himself  of  the  privilege,  or 
failed  to  comply  with  the  order  of  the  court 
provided  for  in  sections  3439  and  3440 ;  that 
is  to  say.  It  appears  the  court  is  not  authorize 
ed  to  enter  the  Judgment  until  it  has  first 
made  an  order  directing  the  garnishee  to  pay 
the  money  to  the  sheriff  or  into  court.  Ib 
Oroschke  v.  Bardelheimer,  15  Mo.  App.  353- 
360,  the  court  said:  "Until  such  order  ia 
made  it  would  seem  that  there  can  be  no 
judgment  against  the  garnishee  for  the  sum 
found  by  the  Jury  In  the  garnishment  pro- 
ceedings." See,  also.  Lackland  v.  Garescbe, 
56  Mo.  267-271 ;  Donk  Bros.  v.  Klnnealy,  81 
Mo.  App.  652.  In  Rucking  v.  McMahon,  76 
Mo.  App.  372,  it  was  adjudged  by  this  court 
that  final  judgment  against  the  garnishee, 
contemplated  by  the  statute  shall  be  given  If 
the  garnishee  has  failed  to  pay  over  the 
funds  within  the  time  fixed  by  the  court  In 
other  words,  that  final  Judgment  is  entered 
only  after  the  garnishee  has  failed  to  complj 
with  the  interlocutory  order.  Now  It  ap- 
pears from  the  record  before  us  the  garnishee 
did  not  avail  itself  of  the  privilege  to  pay 
the  funds  into  the  court  or  to  the  sheriff, 
and  thua  obtain  its  discharge;  but,  on  the 
contrary,  it  denied  that  it  had  any  money  or 
other  property  of  the  defendant  in  its  pos- 
session. Upon  the  issue  thus  made  belus 
tried,  the  court  found  the  garnishee  had  on 
deposit  $1,621.30  in  money  belonging  to  the 
defendant  in  attachment  Now  the  court 
made  no  order  directing  the  garnishee  to 
either  pay  this  fimd  to  the  sheriff  or  into 
court,  as  contemplated  by  the  statute.  It 
recited  in  the  Judgment  however,  that  the 
garnishee  bank  refused  and  still  refuses  t* 
pay  over  to  the  sheriff  any  part  of  the  funds, 
etc.  Now  it  appears  that  it  was  not  until  the 
finding  of  the  court  on  the  issue  and  the 
giving  of  this  Judgment  that  it  was  Judicial- 
ly ascertained  tlie  garnishee  had  any  funds 
in  its  possession  belonging  to  tbe  defendant 
In  truth,  it  asserted  it  had  none.  The  issue 
was  tried  and  decided  against  It,  and  simul- 
taneously with  this  finding,  without  any  or- 
der directing  it  to  pay  the  moneys  to  the  sher- 
iff or  into  court  the  Judgment  recites  the 
bank  had  refused  and  continues  to  refuse  to 
do  so.  As  to  the  proposition  thus  presented 
presumptions  usually  go  in  aid  of  the  Judg- 
ment of  coiurts  of  general  Jurisdiction,  and 
obtain  to  tbe  extent  of  vouching  the  absolute 
verity  of  pertinent  recitals  therehi.  How- 
ever, where  the  fact  or  the  record  clearly  af- 
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firm  to  the  contrary,  tbere  la  no  place  for 
presumptions  of  the  law  to  supply.  Sowders 
T.  St  Louie  &  a"F.  R.  Co.  (Mo.  App.)  104 
S.  W.  1122.  And  so  it  is  here.  We  cannot 
presume  tliat  the  court  had  theretofore  made 
an  order  on  the  gamlabee  to  pay  the  money 
to  the  sheriff  or  into  court  when  the  Judgment 
itself  discloses  that  it  was  not  until  then 
the  fact  of  the  garnisbee's  Indebtedness  to 
the  defendant  In  attachment  had  been  de- 
termined. Especially  is  this  true  wben,  upon 
a  search  of  the  entire  record,  It  is  obvious  no 
such  order  was  made.  It,  therefore,  appears 
the  Judgment  was  given  against  the  garnish- 
ee prematurely,  for  the  reason  the  statute  au- 
thorizes it  only  after  the  garnishee  bad  t>een 
given  an  opportunity  and  haid  failed  to  ac- 
quit itself  by  payment  of  the  fund  to  the 
sheriff  or  into  court  The  Judgment  entered 
against  the  garnishee  was  irregular ;  that  is 
to  say,  it  was  a  Judgment  given  contrary  to 
the  course  of  the  law,  as  pointed  out  by  the 
statute,  and  for  the  reascm  of  a  want  of  ad- 
herence to  the  prescribed  rule  of  procedure. 
Tidd's  Prac.  (4  Am.  Ed.)  512;  Downing  v. 
Still,  43  Mo.  809-317.  It  is  clearly  a  case 
of  irregular  procedure  as  contradistinguished 
from  an  erroneous  Judgment,  which  is  a  Judg- 
ment although  regnlarly  rendered,  given  con- 
trary to  law.  Orvis  v.  Elliott  65  Mo.  App. 
96.  The  garnishee's  motion  to  that  effect 
should  have  been  sustained,  and  the  Judgment 
set  aside  by  the  court  below  as  for  irregu- 
larity. 

The  question  presents  itself  as  to  whether 
or  not  this  irregularity  Is  one  affecting  the 
inerits  of  the  controversy  in  the  sense  con- 
templated by  our  statute  declaring  the  policy 
that  Judgments  ^all  not  be  reversed  on  ac- 
count of  mere  technical  quibbles.  The  propo- 
sition referred  to  is  without  influence  here, 
and  should  not  be  considered  for  the  reason, 
if  no  other,  that  the  garnishment  proceed- 
ing is  purely  statutory.  Wade  on  Attach- 
ments, g  333;  9  Ency.  PI.  &  Pr.  809.  No  au- 
thority existed  which  authorized  the  court 
to  enter  Judgment  against  the  garnishee  at 
all  other  than  that  given  by  the  statute.  In 
contemplation  of  law  the  garnishee  is  a  dis- 
interested third  party,  a  mere  stakeholder, 
who  has  no  Interest  in  the  controversy  be- 
tween the  plaintiff  and  defendant.  Wade  on 
Attachments,  ff  326,  331,  340,  389.  Hence  it 
is  manifestly  the  purpose  of  our  statute  that 
he  shall  be  subjected  to  the  least  possible 
incmivenience  with  respect  to  the  fund  gar- 
nished compatible  with  the  administration 
of  complete  Justice  between  the  real  parties 
in  int«est  To  tte  end,  therefore,  that  the 
garnishee  may  acquit  himself  of  all  manner 
of  responsibility  without  Judgment  or  costs 
authorized  to  be  taxed  against  him  in  some 
circumstances  (section  3457,  Ilev.  St.  1899; 
section  34R7,  Mo.  Ann.  St  1906),  the  legisla- 
tive autboitty  Justly  prescribed  the  modes 
above  indicated,  and  authorized  Judgment 
and  execution  only  after  the  garnishee  bad 
neglected  or  refused  to  «I>ey  the  order  of  the 
lOe  8.W.— 64 


court  in  that  behalf.  The  fact  that  the  gar- 
nishee fails  or  refuses  to  obey  the  •Tier  of 
the  court  with  respect  to  surrendering  the 
funds  or  property  repels  the  presumption 
which  heretofore  obtained  in  his  favor  to 
the  effect  that  he  is  a  mere  stakeholder.  Up- 
on refusal  to  ob^  the  order,  he  assumes  an 
attitude  of  hostility,  and  out  of  the  exigen- 
cies of  the  situation  there  arises  a  principle 
of  Jiistice  upon  which  rests  the  rule  of  the 
statute  authorizing  Judgment  against  him. 
This  rule  prescribes  that  the  Judgment  may 
be  given  against  the  garnishee  and  in  favor 
of  the  plaintiff,  who  theretofore  had  no  cause 
of  action  against  the  disinterested  stakehold- 
er. It  authorizes  as  well  the  issue  of  execu- 
tion by  which  he  may  be  annoyed,  and  not 
only  made  to  satisfy  the  amount  of  the  Judg- 
ment out  of  the  fund  or  property  in  his 
hands  found  to  belong  to  the  defendant  in 
attachment,  but  authorizes  the  taxation  and 
collection  of  costs  against  the  garnishee  as 
well.  Section  3457,  Rev.  St  1899;  section 
3457,  Mo.  Ann.  St  1906.  Now  it  seems,  un- 
der such  circumstances,  when  a  disinterested 
third  party  is  drawn  into  a  controversy  be- 
tween other  persons  and  placed  in  a  position 
of  unwonted  antagonism  toward  a  party  be- 
tween whom  and  himself  there  exists  no 
privity  of  contract  whatever,  that  every 
right  vouchsafed  by  the  statute  looking  to 
his  convenient  discharge  should  be  awarded 
for  his  protection  before  he  is  adjudged  the 
defaulting  debtor  of  a  person  who  has  no 
rights  against  him  other  than  those  arising 
out  of  the  proceedings  under  the  statute.  In- 
deed the  inherent  Justness  of  the  fundamen- 
tal notion  Involved  is  well  sustained  and  re- 
inforced when  we  remember  that  the  gar- 
nishee is  frequently  called  upon  to  defend 
his  own  property  at  his  own  ecpense.  Wade 
on  Attachments,  {  398.  The  latter  thought 
Is  Important  here  only  In  so  far  as  It  points 
the  proceeding  to  be  in  some  respects  in  der- 
ogation of  common  right  and  therefore  one 
invoking  the  rule  with  respect  to  strictness 
of  procedure  In  so  far  as  the  garnishee  Is 
concerned.  It  seems  in  this  case  the  Judg- 
ment entered  was  not  only  unauthorized  by 
the  statute,  but  that  it  violated  the  rights  of 
the  garnishee  as  well.  Inasmuch  as  it  ad- 
Judged  him  the  debtor  of  the  plaintiff,  with 
whom  there  existed  no  privity  of  contract, 
and  awarded  an  execution  before  he  had 
been  accorded  the  privilege  of  paying  the 
fund  Into  court  In  that  respect  It  was  cer- 
tainly premature. 

It  is  suggested  the  matter  imder  consid- 
eration amounts  only  to  an  informality  with- 
in the  purview  of  our  statute  of  Jeofails  pro- 
viding that  Judgments  shall  not  be  reversed 
for  "informality  In  entering  the  Judgment  or 
making  up  the  record  thereof."  Section  672. 
Rev.  St  1899;  section  672,  Mo.  Ann.  St 
1906.  It  may  be  said  the  word  "informality" 
as  defined  by  Bouvier  is  a  "want  of  customa- 
ry legal  form."  It  is  quite  clear  there  is  no 
informality  In  the  Judgment  before  us  la  the 


Digitized  by 


Google 


850 


109  SOUTHWESTERN  REPORTER. 


(Ma 


wnse  given.  In  matters  of  form  It  is  suffi- 
ciently precise.  Instead  of  being  informal, 
the  Judgment  is  premature,  and  for  tliat  rea- 
son it  sliould  be  reversed  in  part,  at  least;  and 
the  cause  remanded  for  farther  pnxyedinga 
to  the  end  that  the  controversy  may  be  final- 
ly determined  and  the  rights  adjudged  in  ac- 
cordance with  the  prescribed  rules  of  pro- 
cedure. The  finding,  in  so  far  as  the  indebt- 
edness of  the  garnishee  bank  to  the  defend- 
ant in  attachment  is  concerned,  is  entirely 
regular.  It  is  therefore  unnecessary  to  re- 
try that  issue  In  the  court  below.  The  ac- 
tion of  the  circuit  court  was  Irregular  and 
imauthorized  only  in  so  far  as  it  gave  Judg- 
ment and  awarded  execution  prematurely 
against  the  garnishee.  Substantial  Justice 
requires  that  it  be  reversed  thus  far  only. 

To  the  end,  therefore,  that  the  court  may 
make  proper  orders  on  the  garnishee  to  pay 
the  fond  to  the  sheriff  or  into  court  before 
giving  Judgment  and  awarding  execution,  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
proceed  in  accordance  with  the  views  herein 
expressed.    It  is  so  ordered. 

BLAND,  P.  J.,  concurs.  GOODE,  J.,  dis- 
sents. 


FERGUSON  &  McDARIS  LUMBER  CO.  T. 

JOHN  TIEDE   &  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    March 

31,  1908.) 

1.  JuDouxNT— Amount  op  Recovebt. 

In  an  action  for  $222.16  for  lumber  sold, 
defendant's  answer  admitted  the  sale  and  de- 
livery of  the  lumber,  but  claimed  a  rel>ate  of 
$22,  and  by  counterclaim  claimed  damages  to 
the  extent  of  $224.65.  Defendant  having  ad- 
mitted $200  liability,  the  only  issue  submitted 
was  the  counterclaim,  on  which  the  verdict 
was  for  $165  for  defendant.  Held,  that  the 
court  properly  deducted  the  amount  from  de- 
fendant's admitted  indebtedness  of  $200,  and 
rendered  Judgment   for  plaintiff  for  $35. 

2.  Costs  —  Pebbons   Entitled  —  PBEVAiLina 
Pabty. 

Ann.  St  1906,  {  1547,  provides  that  in  all 
civil  actions  the  prevailing  party  shall  recover 
his  costs  except  where  a  different  provision  is 
made.  Section  1555  provides  that  when  an  ap- 
peal is  taken  from  a  justice's  court,  if  the  judg- 
ment (of  the  appellate  court)  be  in  favor  of  ap- 
I>ellant,  appellee  shall  pay  the  costs  of  both 
courts.  On  appeal  from  a  justice's  court,  wliere 
defendant  admitted  a  liability  of  $2(X),  the  only 
issue  submitted  to  the  jury  was  the  counter- 
claim of  defendant  and  a  verdict  was  render- 
ed for  $165  for  defendant  on  its  counterclaim, 
and  judgment  rendered  for  plaintiff  for  $35,  the 
difference  l>etween  the  amount  of  the  counter- 
claim and  defendant's  admitted  liability.  Held, 
that  plaintiff  was  the  prevailing  party  in  the 
appellate  court,  and  was  entitled  to  costs. 

3.  Witnesses  —  Coupknsatiqn  —  Milbaox  - 
Computation. 

Ann.  St  1906,  {  3259,  providing  that  a 
witness  in  a  civil  suit  shall  be  entitled  to  five 
cents  per  mile  for  the  number  of  miles  neces- 
sarily traveled  in  going  to  and  returning  from 
the  place  of  trial,  does  not  contemplate  that 
witnesses  should  travel  under  all  conditions  over 
the  shortest  route,  but  that  they  should  take 
the    usual    and   moat   practicable    route;     and 


hence,  where  witnesses  who  could  go  from  their 
place  of  residence  to  the  trial  either  by  wagon 
road  or  rail,  the  latter  being  a  few  miles  fur- 
ther, chose  the  railroad,  the  court  acted  within 
its  discretion  in  allowing  full  mileage  for  the 
distance  by  that  route. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dif. 
vol.  50,  Witnesses,   {  67.] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  Jno.  T.  Moore,  Judge. 

Action  by  the  Ferguson  &  McDaris  Lumber 
Company  against  John  Tiede  &  Co.  Tbore 
was  a  Judgment  for  plaintiff  and  from  an 
order  overruling  a  motion  to  modify  the  Judg- 
ment to  conform  to  the  verdict  defendant  ap- 
peals. Affirmed. 

Addison  Brown,  for  appellant  W.  P.  Sal- 
llvan,  for  respondent. 

BLAND  P.  J.  The  suit  was  commenced  be- 
fore a  Justice  of  the  peace  to  recover  $222.16, 
the  balance  stated  to  be  due  plaintiffs  for  a 
car  load  of  lnml>er  sold  and  delivered  to  de- 
fendants by  plaintiffs.  Defendants  filed  an 
answer  and  counterclaim.  The  answer  ad- 
mitted the  sale  and  delivery  of  the  lumber, 
but  claimed  a  rebate  or  set-off  of  $22  on 
account  of  some  of  the  lumber  being  below  tbe 
standard  sold.  The  counterclaim  alleged  that 
defendants  were  damaged  in  the  sum  of  $224:.- 
65  on  account  of  plaintiffs'  failure  to  deliver 
defendants  another  car  load  of  lumber  whlcb 
they  had  agreed  and  contracted  to  deliver. 
On  tbe  trial  in  the  Justice's  court  defendants 
recovered  a  verdict  for  $4132,  from  whlcb 
plaintiffs  appealed  to  tbe  circuit  court,  where 
at  the  September  term,  1906,  and  on  the  4tb 
day  of  the  month,  tbe  cause  was  tried  de- 
novo  to  a  Jury,  who  rendered  tbe  following 
verdict:  "We,  the  Jury,  find  the  issues  for 
the  defendants  on  their  counterclaim,  and  as- 
sess their  damages  at  the  sum  of  $165."  On 
this  verdict  It  was  adjudged  by  tbe  court 
"tliat  the  plaintiffs  recover  of  the  defendants 
the  sum  of  $200,  and  that  defendants'  $165 
counterclaim  be  deducted  from  this,"  and 
Judgment  was  entered  that  plaintiffs  recover 
of  and  from  defendants  $35,  together  with 
the  costs  taxed,  which  amounted  to  $253.  On 
September  24,  1906,  the  clerk  of  the  court 
Issued  an  execution  against  defendants  for 
the  collection  of  the  Judgment  and  costs.  At 
the  Septeml)er  adjourned  term  of  tbe  court,  to 
wit,  on  December  5,  1906,  defendants  filed  tbe 
following  motion,  which  tbe  court  overruled, 
and  defendants  duly  appealed:  "First,  to 
modify  tbe  Judgment  to  conform  to  the  ver- 
dict of  tbe  Jury;  second,  to  retax  the  costs 
to  the  plaintiffs;  third,  to  retax  part  of  the 
costs  to  the  plaintiffs;  fourth,  to  quash  the 
execution." 

The  only  issue  submitted  to  the  Jury  was 
on  the  counterclaim,  as  appears  by  tbe  follow- 
ing instructions  given  by  the  court:  "The 
court  instructs  the  Jury  that  if  they  find  and 
believe  from  the  evidence  that  John  Tlede  & 
Co.  contracted  with  tbe  Ferguson-McDaris 
Lumber  Company  for  certain  lumber  described 
in  the  exhibits. to  defendants'  answer,  to  be 
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delivered  at  BUIInga,  Ma,  abont  April  and 
July,  1906,  and  further  find  that  the  Perguson- 
McDarls  Lmnber  Company  failed  or  refused 
^o  deliver  the  said  lumber  according  to  the  con- 
tract, your  verdict  will  be  for  the  defend- 
ants, John  TIede  A  Co.,  on  the  counterclaim. 
If  you  find  the  Issues  for  the  defendants  on 
tbelr  counterclaim,  you  will  assess  the  damage 
at  a  sum  equal  to  the  difference  between  the 
contract  price  agreed  to  be  paid  and  the 
market  price  of  said  lumber  at  Billings,  Mo., 
on  March  14,  1906,"  etc.  The  evidence  heard 
on  the  trial  is  not  before  us.  But  the  only 
reasonable  Inference  to  be  drawn  from  the 
manner  the  case  was  submitted  to  the  Jury  is 
that  plaintiffs  conceded  the  rebate  or  set-off 
of  $22  set  np  in  the  answer,  thus  eliminating 
frcHn  dlspnte  the  amount  due  plaintiffs  on 
their  cause  of  action  ($200).  Fmr  the  reason 
the  1200  was  admitted  to  be  due  on  plaintiffs' 
cause  of  action,  the  court  only  submitted  the 
counterclaim  to  the  jury.  When  the  verdict 
was  returned  the  court  had  before  It  defend- 
ants' admission  that  there  was  |200  due  en 
plaintiffs'  cause  of  action,  and  the  verdict  of 
the  jnry,  finding  that  $165  was  due  on  the 
counterclaim.  With  these  ascertained  amounts 
before  it,  the  court  properly  rendered  Judg- 
ment for  plaintiffs  for  $35,  the  difference  be- 
tween said  sums. 

2.  Defendants  contend  that  the  costs  should 
have  been  adjudged  against  plaintiffs.  The 
statute  (section  1547,  Ann.  St.  1906)  provides 
that  m  all  dvU  actions  the  prevailing  party 
shall  recover  his  costs  except  where  a  differ- 
ent provision  is  made.  Section  1555  provides 
that  when  an  appeal  is  taken  from  a  Justice's 
court,  if  the  judgment  (of  the  appellate  court) 
lie  In  favor  of  the  appellant,  the  appellee  shall 
pay  the  costs  of  both  courts.  As  the  plaintiffs 
were  the  prevailing  party  on  the  trial  de 
novo  In  the  circuit  court,  we  think  they  were 
clearly  entitled  to  recover  their  costs  under 
the  provisions  of  the  above  statutes. 

3.  Eight  of  the  witnesses  in  the  cause  re- 
sided at  or  near  Billings,  a  town  distant  30 
or  35  miles  from  Ozark,  the  county  seat 
There  are  two  ways  to  reach  Ozark  from  Bill- 
ings— one  by  dirt  road,  the  other  by  rail. 
The  distance  by  dirt  road  Is  a  few  miles 
shorter  than  by  rail.  The  witnesses  traveled 
to  Ozark,  the  place  of  trial,  by  rail,  and  claim- 
ed mileage  by  this  route.  The  court  was 
moved  to  cut  their  mileage  down  to  what  it 
would  have  been  by  the  dirt  poad.  The  court 
refused  to  do  so,  and  this  ruling  Is  assigned 
as  error.  A  witness  in  a  civil  suit  under  the 
statute  (section  3259,  Ana  St  1906)  Is  en- 
titled to  "five  cents  per  mile  for  the  number  of 
miles  necessarily  traveled  in  going  to  and 
returning  from  the  place  of  trial."  The 
statute  does  not  mean  that  the  witnesses 
mnst,  under  all  conditions  and  in  every  cir- 
cumstance, travel  the  shortest  route  from  bis 
home  to  the  place  of  trial,  but  means  the 
usually  traveled  and  most  practicable  route. 
Frmn  the  action  of  the  court  in  refusing  to 
cnt  down  the  mileage  of  the  witnesses,  the 


court  doubtless  found  that  tbe  usnally  traveled 
and  most  practicable  route  between  Billings 
and  Ozark  was  by  rail. 

On  common  knowledge  of  the  habits  of 
people  to  travel  by  rail  when  convenient,  in 
preference  to  driving  over  rough  dirt  roads, 
we  approve  the  action  of  the  court  in  refusing 
to  cut  down  the  mileage  of  the  witnesses,  and 
affirm  tbe  judgment.    All  concur. 


AVERT    MFG.   CO.    v.    LEATHERS. 

(St  Louis  C;onrt  of  Appeal*.    Missouri.    Mardi 
81,  1908.) 

1.  Chattei.  Mortgages — ^Foreclosube— Pro- 
ceeds or  Sau:— Application  by  Ceeditob. 

A  holder  of  notes  maturing  at  different 
times  and  secured  by  mortgage  stipulating  that 
the  whole  debt  shall  be  due  on  the  failure  to 
pay  the  note  first  maturing  has  the  right,  in  the 
alMence  of  any  direction  by  the  debtor,  to  apply 
the  sum  realised  on  a  sale  of  the  mortgaged 
diattels  on  nonpayment  of  the  note  first  ma- 
turing aa  a  credit  on  any  of  the  notes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  g  547.] 

2.  Same— Consideration. 

The  extension  of  time  for  the  payment  of 
the  first  of  several  notes  maturing  at  different 
times  is  a  sufficient  consideration  for  a  chattel 
mortgage  to  secure  new  notes  as  collateral  se- 
cnrity  tor  the  payment  of  the  first  of  sndi  sev- 
eral notes. 

3.  Sams— Waiver  or  SECURrrr. 

A  suit  on  a  note  for  the  payment  of  which 
a  chattel  mortgage  was  given  as  collateral  se- 
curity does  not  operate  as  a  waiver  of  the  se- 
curity. 

4.  Same— Detacxt— Remedies  of  Mobtgaoee 
— Splitting  Cause  or  Action. 

The  bringing  of  a  suit  on  a  note  for  tbe 
payment  of  which  a  chattel  mortgage  was  given 
as  collateral  security  is  not  a  splitting  of  a  cause 
of  action,  and  does  not  prevent  enforcement  of 
the  mortgage. 

6.  Sahb  —  Discharge  —  Jddguent  on   Debt 
Secured— Effect. 

A  judgment  on  a  note  for  the  payment  of 
which  a  cBattel  mortgage  was  given  as  collat- 
eral does  not  discharge  the  mortgage. 
0.  Same— Rights  of  Mortgagee. 

Where  a  debt  to  secure  which  a  chattel 
mortgage  was  given  is  past  due,  the  mortgagee 
is  entitled  to  the  possession  of  tbe  chattels  mort- 
gaged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  §§  286-293.] 

Appeal  from  Circuit  Court,  Ozark  County; 
Jno.  T.  Moore,  Judge. 

Action  by  tbe  Avery  Manufacturing  Com- 
pany against  J.  W.  Leathers.  From  a  judc- 
ment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

F.  H.  Ticbenor,  for  appellant.  G.  W. 
Boone  and  Fred  Stewart,  for  respondent 

BLAND,  P.  J.  On  January  7,  1903,  de- 
fendant executed  and  delivered  to  plaintiff, 
an  Illinois  corporation,  bis  three  several 
promissory  notes,  aggregating  $1,874.25;  one 
for  $625,  due  October  1,  lOas,  one  for  $624.- 
2i>,  due  October  1,  1904,  and  one  for  $626, 
due  October  1,  1905.  To  secure  the  pay- 
ment of  these  notes  defendant  gave  a  cbat- 
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tel  mortgage  on  an  engine  and  separator. 
Default  was  made  In  the  payment  of  the  first 
note.  But  on  December  1,  1908,  defendant 
paid  $20  thereon,  and  on  the  third  day  of 
the  same  month.  In  consideration  of  an  ex- 
tension of  the  time  of  payment  of  said  note, 
defendant,  as  collateral  security  for  its  pay- 
ment, gare  plaintiff  his  three  several  prom- 
issory notes  for  1219.55,  each  due,  respective- 
ly, April  1,  July  1,  and  September  1,  1904, 
nnd  to  secure  said  collateral  notes  executed 
and  acknowledged  a  chattel  mortgage  on 
some  of  his  horses  and  cattle.  The  mort- 
gage provided  that  in  the  eveat  of  default 
In  the  payment  of  any  one  of  said  collateral 
notes,  or  any  part  thereof,  or  the  Interest 
thereon,  when  due,  the  whole  should  become 
due.  Default  was  made  In  the  payment  of 
the  first  note,  whereupon  a  demand  was  made 
on  defendant  for  a  delivery  of  the  mortgaged 
property  to  plaintiff.  Delivery  was  refused, 
and  plaintiff  commenced  this  suit  In  replevin 
before  a  Justice  of  the  peace,  to  recover  pos- 
session of  the  mortgaged  property,  alleging 
its  value  to  be  $200.  In  due  course  the 
cause  was  appealed  to  the  Douglas  circuit 
court  A  change  of  the  venue  of  the  cause 
was  awarded  to  the  Ozark  circuit  court, 
where  the  Issues  were  tried  to  the  court  sit- 
ting as  a  jury.  The  court  found  the  issues 
for  defendant  and  rendered  judgment  ac- 
cordingly, trom  which  plaintiff  appealed  to 
this  court. 

On  May  8,  1904,  the  engine  and  separator 
mwtgaged  to  secure  the  three  original  or 
principal  notes  were  sold  for  the  sum  of 
$698,  which  sum  was  credited  by  plaintiff 
on  two  of  the  notes,  the  ones  due,  respective- 
ly, October  1,  1904,  and  October  1,  1905.  On 
May  5,  1904,  plaintiff  commenced  its  suit 
against  defendant  on  the  three  original  notes, 
having  given  credit  therecm  for  $718,  and 
also  credit  for  $200,  the  supposed  value  of 
the  horses  and  cattle  mortgaged  to  secure 
the  "three  collateral  notes.  At  the  close  of 
plaintiffs  case,  at  defendant's  request,  the 
court  gave  an  Instruction  In  the  nature  of  a 
demurrer  to  plalntlfT's  evidence.  The  grant- 
ing of  this  instruction  Is  assigned  as  error. 

1.  We  are  unable  to  understand  upon  what 
theory  of  the  case  the  court  sustained  the 
demurrer  to  plalntlfTs-  evidence.  Under  the 
terms  of  the  mortgage  on  the  engine  and  sep- 
arator, the  whole  of  the  debt  secured  by  said 
mortgage  was  due  and  payable  by  reason  of 
defendant's  failure  to  pay  the  first  note  to 
mature;  and  plaintiff,  in  the  absence  of  any 
direction  by  defendant,  had  the  right  to  ap- 
ply the  sum  realized  on  the  sale  of  the  en- 
gine and  separator  as  a  credit  on  any  of  said 
note&  Lime  &  Cement  Co.  v.  Citizens'  Bank, 
158  Mo.  2T2,  59  S.  W.  109;  Cox  v.  Sloan,  158 
Mo.  411,  57  S.  W.  1052. 

2.  The  extension  of  time  for  the  payment 
of  the  first  of  the  original  notes  was  a  suffi- 
cient consideration  for  the  giving  of  the 
mortgage  on  the  horses  and  cattle,  and  there- 


fore it  cannot  be  held  that  the  mortgage  was 
without  consideration.  Cox  v.  Sloan,  supra; 
Deere  v.  Marsden,  88  Mo.  512. 

3.  The  suit  on  the  original  note  for  the 
payment  of  which  the  chattel  mortgage  was 
given  as  collateral  security  did  not  operate 
as  a  waiver  of  the  security,  nor  was  it  a 
splitting  of  one  cause  of  action,  nor  would  a 
judgment  on  the  note  have  the  effect  to  dis- 
charge the  mortgage.  Only  payment  would 
have  that  effect 

4.  The  debt  to  secure  which  the  mortgage 
was  given  was  past  due,  and  under  the  terms 
of  the  mortgage,  and  under  the  law,  plaintiff 
was  entitled  to  the  possession  of  the  prop- 
erty. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded.    All  concur. 


LAUDERDALE  v.  KING. 

(St  Louis  Court  of  Appeals.    Missouri.    Marck 
31,  1908.) 

1.  Appeal  —  Review  —  Estoppel  to  Allege 
Ebbob— Invited  EJbbob— Irstbdctions. 

Under  the  rale  that  a  party  is  not  entitled 
to  ask  instructioiis  presenting  different  theories, 
and  then  complain  that  the  court  refused  to 
adopt  both  theories,  a  party  suing  on  a  con- 
tract who  requested  an  instruction  that  the  ad- 
verse iMirty  was  not  bound  to  an  exact  compli- 
ance with  the  stipulations  thereof,  but  could  re- 
cover on  a  counterclaim  on  his  showing  a  sub- 
stantial compliance,  could  not  complain  of  the 
refusal  of  instractions  based  on  an  inconsistent 
theory  or  of  the  giving  of  an  instruction  after 
its  modification  by  tlie  court  so  as  to  correspond 
with  the  theory  as  embodied  in  the  requested  in- 
struction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |i  3602-3604.] 

2.  Tbial— Vebdict— Sepabate  Issues— Cotth- 
tebclaim. 

In  an  action  on  rent  notes  in  which  a  coun- 
terclaim was  interposed,  the  verdict  that  the 
value  of  the  claim  relied  on  to  establish  a  coun- 
terclaim was  equal  to  the  amount  of  the  notes, 
and  finding  the  issues  for  the  tenant,  was  suffi- 
cient as  against  the  objection  tliat  it  did  not 
make  separate  findings  on  the  petition  and  coun- 
terclaim. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  781.] 

3.  Landlobd  and  Tenaitt— Action  for  Rent 
— Evidence— Aduibsibilitt. 

Where,  in  an  action  on  rent  notes,  the  ten- 
ant counterclaimed  on  the  theory  that  he  was 
entitled  to  recover  the  profits  a  berry  patch 
would  have  yielded  daring  designated  years  had 
he  been  permitted  to  remain  in  possession  as 
tenant  for  those  vears,  evidence  of  a  partial  de- 
struction of  the  berry  crop  in  one  of  the  years 
from  an  overflow,  and  of  tne  actual  yield  in  the 
other  year,  was  admissible  to  rebut  the  proof  of 
what  the  patch  would  have  produced  in  such 
years. 

4.  Evidence— Pabol  Evidence— Application 
or  Terms  to  Subject-Mattee. 

Where  a  lease  binding  the  tenant  to  put  in 
strawlwrries  a  strip  of  land  lying  south  of  a 
clover  patch  did  not  describe  the  strip,  and  there 
were  two  strips  either  of  which  would  answer 
the  description,  parol  evidence  was  admissible  to 
show   the  strip  mtended. 

[Ed.*  Note. — ^For  cases  in  point,,  see  Cent.  Dig; 
vol.  20.  Evidence,  {  2131.] 
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6.  L&NDiiOBD  AifD  Tenant— AcTioM  fob  Rent 
— CouNTEBCi^AiM — Evidence — Issues. 

In  an  action  on  rent  notes,  the  tenant  inter- 
posed a  counterclaim  on  the  theory  that  he  was 
entitled  to  recover  the  profits  a  berry  patch 
would  have  yielded  if  he  nad  been  permitted  to 
remain  in  possession  of  the  land  as  tenant.  The 
evidence  was  conflicting  on  the  issue  _  whether 
the  tenant  planted  berries  on  the  strip  desig- 
nated in  the  lease.  Hdd,  that  if  the  tenant 
planted  the  berries  on  the  strip  called  for  in  the 
lease  he  was  entitled  to  recover  on  his  counter- 
claim, but  otherwise  not 

Appeal  from  Circuit  Court,  Barry  County ; 
F.  O.  Johnston,  Judge. 

Action  by  S.  H.  Lauderdale  against  A.  A. 
King.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

D.  S.  Mayhew,  for  appellant  T.  P.  Steele, 
for  respondent 

BLAND,  P.  J.  The  action  was  commenced 
before  a  Justice  of  the  peace,  and  in  due 
course  reached  the  circuit  court  by  appeal, 
where,  on  a  trial  de  novo,  verdict  and  Judg- 
ment were  for  defendant  The  controversy 
arose  out  of  the  following  contract  entered 
into  by  the  parties  on  July  29,  1903 : 

"Article  of  agreement,  made  and  entered 
Into  by  and  between  S.  H.  Lauderdale,  party 
of  the  first  part,  and  A.  A.  King,  party  of  the 
second  part  Wltnesseth:  That  the  first 
party  S.  H.  lauderdale,  has  this  day  rented 
to  said  A.  A.  King,  the  east  half  of  the  north- 
east quarter  of  section  33,  township  24,  range 
28,  for  the  stmi  of  $120,  $60  to  be  paid  Au- 
gust 16, 1904,  and  $60  to  be  paid  Jan.  1,  1905. 
All  wheat,  oats  and  com,  to  be  subject  to 
levy  and  sale  for  the  payment  of  one  note 
dated  July  29,  1908,  for  $00,  and  one  note  for 
$60  dated  July  29,  1903,  and  made  payable 
on  Jan.  1,  1905.  The  said  A.  A.  King  agrees 
and  blDds  himself  to  sow  In  wheat  the  north 
side  of  the  northeast  quarter  of  said  land, 
the  same  being  29  acres.  All  the  land  now 
in  com  to  be  sowed  in  oats,  cow  peas  and 
potatoes.  All  the  valley  land  to  be  put  in 
com,  and  the  land  lying  south  of  the  clover 
to  be  put  out  In  strawberries,  which  the  said 
party  of  the  first  part  agrees  to  pay  said  A. 
A.  King  for  in  case  he  sells  said  farm,  or  re- 
fuses on  his  part  to  rent  the  said  land  to 
A.  A.  King  longer  than  one  year.  If  the  said 
S.  H.  Lauderdale  and  A.  A.  King  cannot 
agree  as  to  the  worth  of  the  strawberries, 
each  one  Is  to  pick  a  man  and  they  are  to 
pick  a  third  man  to  say  what  the  berries 
are  worth.  But  In  case  said  S.  H.  Lauder- 
dale rents  to  A.  A.  King  the  farm  for  three 
years,  the  berry  patch  Is  the  property  of  the 
party  of  the  first  part.  The  said  A.  A.  King 
binds  himself  to  give  possession  at  the  expira- 
tion of  the  first  year  without  notice  and  fur- 
ther agrees  that  in  case  the  said  land  is  not 
rented  to  lilm  for  the  year  1905,  that  he  gives 
the  said  S.  H.  Lauderdale  the  right  to  enter 
on  said  land  and  plow  for  wheat  August  1st 
It  Is  agreed  that  A.  A.  King  is  to  have  all 
strawberries  grown  on  the  land '  until  Octo^ 
ber  15>  1906,  then  to  turn  said  land  over  to 


S.  H.  Lauderdale.  But  It  Is  further  agreed 
that  S.  H.  Lauderdale  has  the  right  to  sell 
said  farm  or  rent  to  any  other  party  after 
the  fifteenth  of  Ck:tober,  1904,  he  paying  A.  A. 
King  for  said  berries  as  before  stated.  A.  A. 
King  to  gather  all  crops  without  hindrance," 
etc. 

Defendant  set  atiout  an  acre  in  strawber- 
ries in  the  fall  of  1903.  Plaintiff  sold  his 
farm  In  July,  1904.  He  refused  to  agree  on 
the  value  of  the  strawberry  patch,  or  to  arbi- 
trate, as  provided  in  the  contract.  Defend- 
ant refused  to  pay  the  rent  notes,  hence  this 
suit  by  plaintiff  to  recover  on  the  notes,  and 
a  counterclaim  by  defendant  for  the  value  of 
the  strawberries.  The  questions  of  fact  con- 
troverted on  the  trial  are,  first,  the  value 
of  the  strawberries ;  and,  second,  whether  or 
not  they  were  set  where  It  was  stipulated  in 
the  contract  they  should  be  set  Defendant's 
evidence  shows  the  strawberry  plants  were 
set  south  of  the  clover  patch,  on  a  small  strip 
of  cleared  land,  and  tends  to  show  that  the 
patch  would  have  yielded,  as  a  net  profit  In 
berries  and  plants,  $100  or  more  for  each  of 
the  years  1905  and  1906,  if  the  patch  had 
been  properly  cultivated  and  cared  for,  but 
that  the  plants  were  suffered  to  be  smothered 
out  by  weeds.  PlalntifTs  evidence  tends 
to  show  that  the  patch  was  not  planted  south 
of  the  clover,  on  the  land  intended,  but  In 
the  bottom,  where  it  was  agreed  the  land 
should  be  cultivated  In  com;  tha^  this  land 
was  subject  to  overflow  from  surface  water 
running  down  from  an  adjacent  hill  and  was 
unsuitable  for  strawberries,  and  that  the 
patch  would  not  yield  more  than  $20  per  an- 
num. Defendant's  evidence  shows  that  the 
patch  was  south  of  the  clover  patch  but  that 
a  strip  of  sloping  land  lies  between  it  and 
the  clover;  that  the  strawberry  patch  was 
not  subject  to  overflow,  and  the  soil  was  well 
.adapted  for  the  growing  of  strawberries. 

The  following  instructions  given  for  plain- 
tiff and  defendant  indicate  the  theory  upon 
which  both  sides  tried  the  case : 

For  defendant:  "(1)  The  court  instructs 
the  Jury  that  if  you  find  and  believe  from 
the  evidence  that  the  defendant,  A.  A.  King, 
put  out  strawberries  on  the  farm  that  he  had 
rented  from  the  plaintiff  in  substantial  com- 
pliance with  the  contract  read  in  evidence, 
and  that  plaintiff  sold  said  farm  and  has  not 
paid  for  the  berries  as  provided  In  said  con- 
tract, then  In  that  event  you  wiU  determine 
from  the  evidence  what  the  berry  patch  was 
worth  on  the  9th  day  of  July,  1904,  In  view 
of  the  fact  that  the  purchaser  of  said  ber- 
ries would  be  entitled  to  the  use  and  l>enetit 
of  said  berry  patch  until  the  15th  day 
of  October,  1906,  and  give  the  defendant 
credit  for  that  amount.  But  In  no  event  will 
you  find  the  value  of  said  berries  to  exceed 
the  sum  of  $135." 

For  plaintiff:  "(7)  The  court  Instructs  the 
Jury  that  the  defendant,  A.  A.  King,  by  way 
of  counterclaim  seeks  to  recover  the  value  of 
a  certain  strawberry  patch  mentioned  In  the 
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written  lease  introduced  In  evidence,  from 
the  9th  day  of  July,  1904,  to  October  16, 
1906,  and  in  this  connection  you  are  Instruct- 
ed that,  before  the  defendant  can  recover  on 
this  counterclaim,  it  devolves  upon  him  to 
prove  by  the  preponderance  or  greater  weight 
of  the  evidence  that  he  in  putting  out  the 
berries  in  question  did  so  in  substantial  com- 
pliance with  the  written  lease  or  contract 
introduced  in  evidence,  and,  unless  the  de- 
fendant has  so  proven  by  the  preponderance 
or  greater  weight  of  the  evidence,  your  ver- 
dict will  l>e  for  plaintiff  on  defendant's  count- 
erclaim." 

The  jury  returned  the  following  verdict; 
"We,  the  jury,  find  that  the  value  of  the 
strawberry  patch  in  defendant's  counterclaim 
was  equal  to  the  amount  of  the  notes  sued  on 
by  plaintiff  at  the  time  of  the  Institution  of 
this  suit,  and  therefore  find  the  issues  in 
favor  of  the  defendant  A.  A.  King." 

Plaintiff  offered  the  following  instructions : 

"(8)  The  court  instructs  the  Jury  that  al- 
though you  may  believe  from  the  evidence 
that  the  berry  patcHi  in  question  was  of  some 
value,  yet,  if  you  further  believe  from  the 
evidence  that  the  defendant  in  putting  out 
said  strawberries  put  them  In  another  and 
different  place  than  that  specified  and  agreed 
upon  In  the  contract  introduced  in  evidence, 
then  the  defendant  cannot  recover  for  said 
berry  patch,  and  the  plaintiff  is  under  no  ob- 
ligation to  pay  for  same,  and  your  verdict 
should  be  for  the  plaintiff  on  defendant's 
counterclaim,  unless  you  further  find  that  the 
berry  patch  was  set  out  where  It  was  in  com- 
pliance with  a  subsequent  verbal  agreement 
(9)  The  court  Instructs  the  jury  that  the 
execution  of  the  notes  sued  on  In  this  case 
is  admitted  by  the  defendant  You  will 
therefore  find  for  the  plaintiff  in  the  sum  of 
$90,  together  with  six  per  cent  interest  from 
the  maturity  of  said  notes.  (10)  The  court 
instructs  the  jury  that  that  part  of  the  con- 
tract which  says,  'The  land  lying  south  of 
clover  to  be  put  out  in  strawberries,'  means 
the  land  adjacent  to  or  immediately  south 
of  said  clover." 

The  court  modified  instruction  No.  8,  by 
adding  thereto  the  following:  "Or  was  in 
substantial  compliance  with  the  written  con- 
tract read  In  evidence" — and  gave  the  In- 
struction as  modified,  but  refused  to  give 
Nos.  9  and  10. 

1.  The  modification  of  Instruction  No.  8, 
and  the  refusal  to  give  Nos.  9  and  10  are  as- 
signed as  error.  There  might  be  some  force 
in  plaintiff's  contention,  If  plaintiff,  by  asking 
Instruction  No.  7,  bad  not  assumed  the  posi- 
tion that  defendant  was  not  bound  to  an 
exact  compliance  with  this  stipulation  of  the 
contract,  but  could  recover  on  his  counter- 
claim If  he  showed  a  substantial  compliance 
with  it  This  theory  of  the  case  is  inconsis- 
tent with  the  theory  assumed  in  instruction 
No.  8,  as  asked,  and  in  the  refused  Instruc- 
tions.   It  is  well  settled  that  a  party  to  a 


suit  Is  not  entitled  _  tp  inconsistent  ln8tru<-- 
tions  presenting  different  theories  of  the  law 
to  the  jury,  and  then  complain  that  the  court 
refused  to  adopt  both  theories.  Stevenson 
V.  Hancock,  72  Mo.  612;  Price  v;  Railroad.  77 
Mo.  508 ;  Roe  v.  Bank  of  VersaUIes,  167  Mo. 
406,  67  S.  W.  303;  Straat  v.  Hayward,  37  Mo. 
App.  585. 

2.  It  is  contended  that  the  verdict  Is  defect- 
ive in  that  It  falls  to  make  separate  find- 
ings on  the  petition  and  counterclaim.  The 
verdict  would  have  been  no  more  certain  or 
responsive  to  the  Issues  raised  by  the  plead- 
ings had  it  specifically  found  the  amount  due 
on  the  notes  and  found  the  same  amount 
due  on  defendant's  counterclaim;  in  effect, 
the  verdict  shows  that  this  is  what  the  jury 
really  did. 

3.  Charles  Long,  who  purchased  the  farm 
from  plaintiff,  was  a  witness  for  him.  He 
was  asked  if  the  water  overflowed  the  berry 
patch  In  1905  and  scalded  the  berries.  The 
question  was  objected  to  and  the  objection 
sustained.  Plaintiff  then  offered  to  prove  by 
the  witness  that  in  the  berry  season  of  l(H\r, 
"water  was  running  over  and  through  said 
patch  at  said  time  sufficient  to  Injure  and 
scald  the  berries  so  they  were  not  fit  for 
market"  Plaintiff  also  offered  to  prove  that 
only  12  crates  of  berries  were  picked  from  the 
patch  during  the  season  of  1906.  This  evi- 
dence was  excluded,  to  which  ruling  plain- 
tiff saved  an  exception.  Defendant  counter- 
claimed  upon  the  theory  that  he  was  entitled 
to  recover  the  profits  the  berry  patch  would 
have  yielded  him  in  1905  and  1906,  had  he 
been  x>ermitted  to  remain  In  possession  of  tbe 
land  as  tenant  for  those  years.  Therefore, 
evidence  tending  to  show  a  partial  destruc- 
tion of  the  l)erry  crop  in  1905,  from  an  over- 
fiow,  and  the  actual  yield  in  1906,  was  clear- 
ly admissible  to  rebut  plaintiff's  evidence 
tending  to  show  what  the  patch  would  have 
produced  in  those  years. 

4.  The  land  to  be  put  in  strawberries  is 
not  described  with  sufficient  definlteneas  and 
certainty  to  enable  a  court  to  put  Its  finger 
on  the  spot.  The  evidence  shows  that  there 
were  two  strips  of  land  south  of  the  clover 
patch  and  that  the  berries  were  planted  on 
the  strip  farthest  south  from  the  clover. 
Plaintiff's  evidence  tends  to  show  that  the 
berries  were  to  be  planted  on  the  land  adjoin^ 
Ing  the  clover,  Defendant's  evidence  is  to  the 
contrary.  If  there  had  been  but  one  strip  of 
land  south  of  the  clover  patch,  there  would 
be  no  difficulty  in  determining  where  the 
berries  should  have  been  set  but  as  the  evi- 
dence shows  there  ^re  two  strips,  either  of 
which  would  answer  the  description  In  the 
contract  parol  evidence  was  clearly  admis- 
sible for  the  pur];>ose  of  showing  the  identical 
strip  Intended,  and,  as  the  evidence  as  to  the 
Intended  strip  is  contradictory,  it  should  be 
left  to  the  jury  to  find  whether  the  berry 
patch  was  set  where  it  was  agreed  it  should 
be  set    If  it  was  not  defendant  should  not 
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be  allowed  to  recover  on  his  counterclaim. 
If  It  was,  or  If  the  strip  laying  along  the  side 
of  the  clover  patch  was  not  understood  by 
both  parties  to  be  the  strip  where  the  berries 
should  be  planted,  defendant  should  be  al- 
lowed to  recover  on  his  counterclaim.  For 
error  In  the  rejection  of  testimony,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 


BARNEY  T.   SPANGLER. 

(St  Louis  Court  of  Appeals.     Missouri.     April 
14,  1908.) 

1.  Masteb  and  Sebvan't— Action  foe  Wbong- 
FCL  Discharge— Mattkbs  to  be  Subuitted 
— Mattebs  Not  in  Issue. 

In  an  action  tor  damages  for  wrongful  dis- 
charge from  employment  under  an  alleged  con- 
tract for  one  year,  where  defendant  alleged  that 
the  employment  was  by  the  day  and  that  plain- 
tiff quit  of  his  own  accord,  and  there  was  no  al- 
legation or  proof  that  the  discharge  was  for 
cause,  it  might  be  presumed  that  the  discharge, 
if  made,  was  without  cause,  and  it  was  unneces- 
sary to  submit  that  issue  to  the  Jury. 

2.  Same— DuTT  of  Servant  to  Reduce  Dau- 

AOES. 

While  a  person  discharged  from  his  employ- 
ment without  cause  before  the  expiration  of  his 
contract  of  employment  is  obliged  to  reduce  the 
damages  occasioned  thereby  by  seeking  such 
employment  as  he  had  theretofore  followed,  and 
was  capable  of  performing,  he  is  under  no  obli- 
gation to  accept  employment  to  which  he  is  not 
accustomed,  and  which  he  is  not  capable  to  per- 
form for  want  of  experience. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  If  54-56.] 

3.  Sunday— WoBK  Done  on  Sundat— Coh- 

PENSATION. 

Where  a  servant  of  his  own  volition  did 
work  on  Sundays  which  was  not  required  by  the 
master,  nor  included  in  his  contract  of  employ- 
ment, he  cannot  recover  for  it,  especially  where 
it  was  not  a  work,  of  necessity  and  constituted  a 
misdemeanor,  under  Rev.  St.  1809,  §  2240  (Ann. 
St.  1906,  p.  1420),  prohibiting  labor  on  the  Sab- 
bath ether  than  work  of  necessity. 

[EA.  Note.— For  cases  in  point,  see  Cent.  IMg. 
vol.  45,  Snnday,  {  50.] 

4.  Tbiai. — Pbkjudiciai,  Reicabkb  of  Judge. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge before  the  expiration  of  his  contract  of 
employment,  the  court  charged  that  if  the  jury 
found  for  plaintiff  they  should  allow  him  the 
full  amount  he  would  have  received  under  his 
contract  (as  salary)  from  the  time  he  was  dis- 
charged up  till  the  day  of  the  expiration  of  the 
contract,  less  whatever  amount  he  could  have 
made  during  the  time  in  same  or  similar  kinds 
of  employment.  In  his  argument  plaintiff's 
counsel  stated  that  "the  instruction  means  he 
can  get  $3  a  day  up  to  December  5,  1905."  De- 
fendant's counsel  objected  to  this  interpretation 
of  the  instruction,  and  the  court,  addresMin^  de- 
fendant's counsel  in  the  presence  of  the  ]ury, 
said,  "If  he  can  show  the  contract  was  broken 
without  his  fault,  he  is  entitled  to  all  the  time." 
Held,  that  the  court's  remark  was  in  line  with 
the  instruction,  and  was  not  prejudicial  to  de- 
fendant. 

Appeal  from  CIrcnit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Riley,  Judge. 

Action  by  BVl.  Barney  against  John  Span- 
gler.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed  on  condition  that  a  remit- 
titur be  made. 


Farris  &  Oliver,  for  api;>ellant  Ward  & 
Collins,  for  respondent 

BLAND,  P.  J.  The  suit  is  to  recover  dam- 
ages caused  by  the  wrongful  discharge  of 
plaintiff  as  foreman  of  defendant's  stave  and 
saw  mill,  located  at  Carutheraville,  Mo.  De- 
fendant resides  in  the  state  of  Ohio.  In  1904 
and  1905,  Ezra  Blancbard  was  general  su- 
perintendent of  the  mill.  Plaintiff,  In  1904, 
resided  at  Sikeston,  Mo.  Plaintiff's  evidence 
shows  that  Blanchard  knew  plaintiff  to  be 
an  experienced  mill  foreman,  and  tn  Decem- 
ber, 1904,  employed  him  for  a  year  as  fore- 
man of  defendant's  mill,  agreeing  to  pay  him 
$3  per  day  for  his  services,  to  furnish  him 
free  bouse  rent,  fuel  and  lights,  and  also  to 
pay  bim  $4  per  day  at  the  end  of  the  year, 
if  the  mill  should  make  $10,000.  Plaintiff  en- 
tered the  service  of  defendant,  as  foreman 
of  the  mill,  under  this  contract,  on  December 
5,  1904,  and  continued  to  serve  defendant  -un- 
til May  6,  1905,  when  he  was  wrongfully  dis- 
charged. Defendant  offered  some  counter- 
vailing evidence  with  respect  to  the  term  of 
employment,  and  also  to  the  effect  that  plain- 
tiff was  not  discharged,  but  quit  work  of  bis 
own  accord,  but  it  was  of  slight  weight.  The 
Jury  foimd  the  issues  for  plaintiff,  and  as- 
sessed his  damages  at  $479.  Defendant  ap- 
pealed. The  petition  alleged  that  plaintiff 
was  damaged  In  the  sum  of  $560,  in  expense 
incurred  in  moving  from  Sikeston  to  Caruth- 
ersvHle,  and  in  loss  of  wages  caused  by  his 
wrongful  discharge,  and  in  the  sum  of  $142. 
caused  by  defendant's  refusal  to  furnish  bim 
free  house  rent,  fuel,  and  lights  from  May  6 
to  December  5, 1905;  also,  that  plaintiff  work- 
ed 11  Sundays  for  which  he  has  not  been 
paid,  during  the  time  be  was  employed,  to 
bis  damage  in  the  sum  of  $33.  These  allega- 
tions of  damages  were  put  at  issue  by  the  an- 
swer. 

1.  Defendant  assigns  as  error  the  giving  of 
the  following  instruction  for  plaintiff,  to  wit: 
"The  court  instructs  the  Jury  tbat  if  you  find 
and  believe  from  the  evidence  in  this  case 
that  the  plaintiff  was  employed  by  the  de- 
fendant In  the  capacity  as  foreman  of  the 
defendant's  saw  mill  and  stave  mllli  at  Ca- 
ruthersvlUe,  Missouri,  for  a  period  of  one 
year  from  and  after  December  5, 1904,  to  De- 
cember 5,  1905,  at  a  salary  of  three  dollars 
($3)  a  day  to  be  paid  plaintiff  by  the  defend- 
ant, and  that  defendant  was  to  furnish  to 
plaintiff  a  dwelling  house  free  of  rent,  to- 
gether with  fuel  and  lights  during  the  time 
of  the  contract,  and  that  plaintiff  entered  up- 
on the  discharge  of  his  duties  under  such  con- 
tract; and  that  during  the  year  of  the  con- 
tract of  such  employment  and  prior  to  De- 
cember 5,  1905,  the  defendant  or  his  agent 
discharged  the  plaintiff  or  failed  to  furnish 
to  said  plaintiff  a  dwelling  house  free  of  rent, 
together  with  fuel  and  lights — then  your  ver- 
dict must  be  for  the  plaintiff  in  whatever 
sum  you  may  find  he  has  been  damaged  by 
reason  of  the  failure  of  defendant  to  perform 
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his  part  of  such  contract,  not  to  exceed  In 
all  eight  hundred  and  thirty-five  dollars." 

The  contention  Is  that  the  petition  alleges 
plaintiff  was  discharged  "without  any  cause, 
Justification,  or  excuse,"  and  that  it  should 
have  been  left  to  the  jury  to  find  whether  or 
not  he  was  discharged  "without  any  cause. 
Justification,  or  excuse."  The  answer  denied 
the  employment  was  for  a  year,  and  denied 
that  defendant  was  discharged;  on  the  con- 
trary, it  alleged  the  employment  was  by  tbe 
day,  and  that  plaintiff  quit  of  his  own  ac- 
cord. -Therefore  there  was  no  contention 
that  plaintiff  was  discharged  for  cause.  If 
the  contract  of  employment  was  for  a  year, 
plaintlfTs  discharge  before  the  expiration  of 
that  time  was  a  breach  of  the  contract  and  a 
ciTll  wrong,  and  as  there  was  neither  allega- 
tion nor  proof  that  the  discharge  was  for 
cause,  there  was  no  occasion  for  the  court  to 
leave  it  to  the  Jury  to  find  whether  or  not  the 
discharge,  if  made,  was  without  cause — ^that 
is,  to  find  a  fact  which.  In  the  absence  of 
evidence  to  the  contrary,  tbe  law  presumes 
to  be  true. 

2.  Plaintiff  testified  he  had  been  employed 
about  one  month  after  his  discharge  and  had 
earned  $100;  that  he  had  sought  similar  em- 
ployment but  bad  not  been  able  to  find  It, 
and  was  out  of  employment  at  tbe  time  of 
the  trial.  B.  C.  Randolph,  superintendent  of 
the  International  Harvester  Company,  testi- 
fied that  the  company  was  engaged  in  build- 
ing dredge  boats,  and,  in  May  or  June,  'plain- 
tiff worked  five  or  six  days  for  him  at  ?2.50 
per  day;  that  Fisher,  his  boss  carpenter, 
struck  for  higher  wages,  and  he  offered  plain- 
tiff Fisher's  place  at  $3  per  day,  and  plain- 
tiff "at  first  agreed  to  take  it,  but  afterwards 
backed  out."  Plaintiff  testified  that  In  June, 
1905,  he  worked  five  days  for  Randolph  on 
a  dredge  boat,  and  Randolph  offered"  him  $3 
per  day  If  he  would  accept  the  position  of 
foreman  of  a  gang  of  carpenters  working  on 
the  boat,  but  that  he  was  not  a  carpenter, 
knew  nothing  about  building  boats,  and  for 
that  reason  did  not  accept  the  offer.  On  Ran-' 
dolph's  evidence,  defendant  contends  that 
plaintiff  could  have  materially  diminished  his 
damages  by  accepting  the  employment  of- 
fered by  Randolph,  and  hence  the  verdict  is 
excessive.  Plaintiff  was  not  bound  to  miti- 
gate the  damages  by  accepting  employment 
to  which  he  was  not  accustomed,  and  which 
he  was  not  competent  to  perform  for  want 
of  experience.  It  was  his  duty  to  seek  such 
employment  as  he  had  theretofore  followed 
and  was  capable  of  performing,  but  he  was 
under  no  obligation  to  accept  anything  that 
was  offered.  Tenzer  v.  Gilmore,  114  Mo.  App., 
loc.  cit.  215,  89  S.  W.  341.  Plaintiff's  evi- 
dence tends  to  show  he  sought  employment 
similar  to  that  In  which  he  was  accu8t<Hned 
to  work,  and  that  he  refused  Randolph's  of- 


fer for  the  reason  he  was  unfamiliar  with  the 
employment  Randolph  offered  him.  On  tliis 
evidence,  we  do  not  think  that  plaintiff,  as 
a  matter  of  law,  was  bound  to  accept  tbe  em- 
ployment offered  by  Randolph  to  mitigate  the 
damages. 

3.  The  point  is  made  that  plaintiff  is  not 
entitled  to  recover  for  the  11  days  work  done 
on  Sundays,  for  tbe  reason  said  work  was 
done  in  violation  of  the  statute  prohibiting 
labor  on  the  Sabbath,  other  than  work  of 
necessity.  The  evidence  does  not  show  that 
plaintiff  was  required  by  tbe  superintendent 
to  do  this  work;  it  was  not  in  his  contract 
that  he  should  work  on  Sundays.  So  far  as 
the  evidence  shows,  the  Sunday  work  was 
done  of  his  own  volition.  He  made  out  the 
pay  roll  for  the  time  of  tbe  men  undw  blm 
and  for  his  own.  His  Sunday  work  was  not 
Included  in  his  time  as  turned  in  by  himself, 
therefore  we  tbilik  be  did  not  Intend  to 
charge  for  such  work,  and  that  tbe  charge  Is 
an  afterthought.  Besides,  it  was  not  a  work 
of  necessity  and  was  In  violation  of  the  Sun- 
day law,  and  a  misdemeanor  under  the  stat- 
ute. Section  2240,  Rev.  St.  1899  (Ann.  St.  1906, 
p.  1420).  A  person  cannot  recover  for  la- 
bor done  for  another  in  violation  of  a  crimi- 
nal statute.  Haggerty  v.  Ice  Mfg.  &  Storage 
Co.,  143  Mo.  238,  44  8.  W.  1114,  40  L.  R.  A. 
161,  65  Am.  St.  Rep.  647;  Sedalla  Board  of 
Trade  v.  Brady,  78  Mo.  App.  585.  We  think 
plaintiff  should  not  have  been  permitted  to 
recover  for  bis  Sunday  work. 

4.  In  his  address  to  tbe  Jury  counsel  for 
plaintiff,  discussing  an  instruction  for  plain- 
tiff, said:  "Tbe  Instruction  means  be  can  get 
$3  a  day  up  to  I>eceml>er  5,  1905."  Def^id- 
ant's  counsel  objected  to  tbis  interpretation 
of  the  Instruction.  The  court,  addressing  de- 
fendant's counsel,  said:  "If  be  can  show 
tbe  contract  was  broken  without  his  fault, 
be  Is  entitled  to  all  the  time."  This  remark 
of  tbe  court,  made  in  tbe  presence  of  tbe 
Jury,  is  assigned  as  error.  The  court  in- 
structed on  tbe  measure  of  damages  that,  if 
tbe  Jury  found  for  plaintiff  they  should  "al- 
low the  plaintiff  tbe  full  amount  be  would 
have  received  under  his  contract  (as  salary) 
from  tbe  time  he  was  discharged  up  till  the 
day  of  the  expiration  of  the  contract,  less 
whatever  amount  you  find  from  the  evidence 
he  could  have  made  during  such  time  in  same 
or  similar  kinds  of  employment,"  etc.  The 
remark  of  the  court  is  in  Hne  with  the  in- 
struction, and  we  cannot  see  that  defendant 
was  prejudiced  thereby. 

For  error  in  permitting  a  recovery  of  |33 
for  Sunday  work,  the  Judgment  will  be  re- 
verged,  and  the  cause  remanded,  unless  with- 
in 10  days  from  this  date  plaintiff  remit  |33 
of  bis  Judgment;  if  the  remittitur  is  made 
within  the  time  allowed,  the  Judgment  for 
tbe  balance  will  stand  affirmed.    All  concur. 
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HAUMUELLER  y.  ACKERMANN. 

(St.  Lonis  Court  of  Appeals.    Missonri.    April 
14,  1008.) 

1.  JUDGICEMT— TKIAL    OF    ISSUKS— CONFORMITT 

TO  Verdict— Effect  of  Varianck^Actions 

FOR  UirLAWFDl.  DETAINER. 

In  an  action  for  nnlawful  detainer,  tlie 
complaint  laid  the  value  of  the  roonttily  rents  of 
the  premises  at  |12.50,  and  prayed  for  judgment 
of  restitution  and  damages  in  the  sum  of  $12.50. 
The  verdict  was  that  the  jury  fonnd  defendant 
guiltjr  in  the  sum  alleged,  and  that  plaintiff  had 
sustained  damages  by  reason  of  the  premises  in 
the  sum  of  one  cent,  and  that  the  value  of  the 
monthly  rents  of  the  tenement  was  $87.90.  By  the 
entry  of  judgment  plaintiff  was  adjudged  to  re- 
cover from  defendant  the  sum  of  $175  for  dam- 
ages for  the  taking  and  detention  of  the  prem- 
ises; that  sum  being  double  the  value  of  the 
monthly  rents  from  the  date  of  notice  to  vacate 
to  the  date  of  judgment.  Beld  that,  while  the 
jury  no  doubt  intended  the  amount  awarded  as 
damage!!,  or  the  amount  of  the  rents  and  profits, 
the  verdict  was  received  and  entered  in  the  form 
recited,  and  the  judgment  must  follow  it,  and 
the  judgment  entered,  being  materially  different 
from  the  verdict,  was  erroneous. 

2.  LANDI.ORD    AND    TENANT    —    REOOVBRT    OF 

Possession— Unlawful   Detainer  —  Judo - 

IIENT— Form  and  Requisites. 

In  an  action  for  unlawful  detainer,  under 
Rev.  St  1889,  {  3840  (Ann.  St.  1906,  p.  1887), 
providing  that,  if  the  verdict  be  for  complain- 
ant, the  judgment  shall  be  that  complainant 
have  restitution,  and  recover  double  the  sum 
asisessed  for  damages,  and  double  the  sam  fonnd 
per  month  for  rents  and  profits,  a  Judgment  mast 
follow  the  verdict,  except  that  it  should  be  for 
double  the  damages  and  value  of  the  monthly 
rents  as  fonnd  by  the  jury. 

3.  Judovent— On  Trial  of  Issues— Rendi- 
tion —  Ahoxtnt  of  Rxcovert  —  Excbedino 
Damages  Alleoed. 

In  an  action  for  nnlawful  detainer,  where 
the  complaint  prayed  damages  in  the  sum  of 
$12.50.  it  was  error  to  award  damages  in  the 
judgment  for  a  much  greater  amount. 

4.  Appeai^— Record — Questions  for  Review 
—Errors  on  Face  of  Record. 

In  an  action  for  unlawful  detainer,  where 
the  judgment  awarded  nothing  for  future  rents 
and  profits,  and  departed  materially  from  the 
rrrdict  in  that  it  awarded  higher  damages  for 
the  detention  than  laid  in  the  complaint,  it  may 
be  reviewed  on  the  record  proper. 

Appeal  from  St.  Louis  Circuit  0>urt;  Jas. 
E.  Wlthrow,  Judge. 

Action  by  Theodore  H.  Haumueller  against 
Kdwin  Ackermann.  From  a  Judgment  for 
complainant,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Davidson  &  Russell,  for  appellant.  W.  D. 
Isenberg,  for  respondent. 

GOODE,  J.  Action  of  unlawful  detainer 
instituted  before  a  Justice  of  the  pence  ap- 
pealed to  tbe  circuit  court  and  there  tried 
anew.  The  present  appeal  from  the  Judg- 
ment of  tbe  circuit  court  was  taken  on  the 
record  proper,  the  principal  error  assigned 
being  that  the  Judgment  is  not  in  accordance 
with  the  verdict  of  tbe  Jury.  The  complaint 
lays  the  value  of  the  monthly  rents  and  prof- 
its of  tbe  tenement  unlawfully  detained  at 
$12.50,  and  prays  Judgment  of  restitution  and 
damages  In  tbe  sum  of  $12.50.  The  verdict 
returned  was  In  the  following  form:    "We, 


tbe  Jury  in  the  above  cause,  find  the  defend- 
ant gnilty  in  manner  and  form  as  charged  In 
the  complaint,  and  further  find  that  the 
plaintiff  has  sustained  damages  by  reason 
of  the  premises  in  the  sum  of  one  cent,  and 
also  that  the  value  of  tbe  monthly  rents  and 
profits  of  tbe  said  tenement  is  $87.50." 

It  will  be  seen  the  Jury  allowed  plaintiff 
one  cent  damages,  and  found  tbe  value  of 
tbe  monthly  rents  and  profits  at  $87.50.  The 
court  at  first  entered  Judgment  on  the  ver- 
dict that  plaintiff  recover  the  possession  of 
tbe  premises  sued  for,  and  recover  of  tbe 
defendant  and  Henry  C.  Haumueller,  his 
surety  on  the  appeal  bond,  the  sum  of  two 
cents,  double  the  amount  of  damages  assess- 
ed, and  the  further  sum  of  $175  a  month 
from  December  13,  1906,  the  date  of  the 
Judgment  the  same  being  double  tbe  amount 
of  the  value  of  tbe  monthly  rents  and  profits, 
together  with  bis  costs  expended,  etc.  On 
January  21,  1907,  the  court  corrected  the  en- 
try of  Judgment,  reciting  that  it  did  not  fully 
set  forth  the  Judgment  of  tbe  court.  As  cor- 
rected the  entry  reads  tbat  it  was  consider- 
ed and  adjudged  by  tbe  court  plaintiff  have 
and  recover  of  defendant  restitution  of  tbe 
premises  sued  for,  and  have  and  recover  of 
defendant  and  Henry  Haumueller  and  the 
American  Surety  Company,  sureties  on  the 
appeal  bond,  as  damages  for  the  detention 
of  said  premises,  etc.,  the  sum  of  $175,  be- 
ing double  tbe  value  of  tbe  monthly  rents  and 
profits  of  said  premises  at  $12.50  a  month. 
On  January  28,  1907,  and  during  said  term, 
the  court  again  corrected  the  entry  of  Judg- 
ment as  made  January  21st,  reciting  that  it 
did  not  correctly  state  and  set  forth  the  Judg- 
ment of  the  court  of  tbat  date.  After  the 
second  correction  the  entry  stated,  in  sub- 
stance, that  it  was  considered  and  adjudg- 
ed by  the  court  plaintiff  have  and  recover 
of  defendant,  Edwin  Ackermann,  restitution 
of  tbe  premises  sued  for  and  described  in  tbe 
petition,  and  also  recover  of  said  defendant 
as  bis  damages  for  the  taking  and  detention 
of  said  premises  '  the  sum  of  $175,  being 
double  the  value  of  the  monthly  rents  and 
profits  of  said  premises  at  $12..50  a  month 
from  the  time  of  notice  to  vacate  to  the 
date  of  the  Judgment,  etc.  It  will  be  per- 
ceived the  first  entry  of  the  Judgment  was 
against  defendant  and  Henry  Haumueller, 
as  surety  on  the  appeal  bond,  for  two  cents 
damages,  double  tbe  amount  of  damages  as- 
sessed by  the  Jury,  and  tbe  sum  of  $175  a 
month  from  tbe  date  of  the  Judgment,  being 
double  the  value  of  the  monthly  rents  and 
profits  as  found  by  the  Jury.  According  to 
the  second  entry  the  Judgment  for  damages 
was  against  defendant  and  the  two  sureties 
on  bis  appeal  bond,  Haumueller  and  the 
American  Surety  Company,  and  was  for  the 
sum  of  $175  for  damages  for  the  detention 
of  the  premises,  being  double  the  value  of 
the  monthly  rents  and  profits  at  the  rate  of 
$12.50  a  month  from  the  time  of  notice  to 
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vacate  until  the  date  of  the  judgment.  Ac- 
cording to  the  third  entry  the  sureties  on  the 
appeal  bond  were  omitted  from  the  force 
and  effect  of  the  Judgment  and  plaintiff  was 
adjudged  to  recover  from  defendant  the  sum 
of  1175  for  damages  for  the  taking  and  de- 
tention of  the  premises,  the  same  being  dou- 
ble the  value  of  the  monthly  rents  and  prof- 
Its  from  the  date  of  notice  to  vacate  to  the 
date  of  the  judgment.  It  was  from  the  last 
Judgment  the  present  appeal  was  prosecuted. 
The  court  must  have  proceeded  on  the  as- 
sumption that  the  jury,  though  the  verdict 
recited  the  value  of  the  monthly  rents  and 
profits  was  found  to  be  $87.50,  intended 
said  sum,  not  as  the  value  of  the  monthly 
rents  and  profits,  but  as  damages  or  the 
amount  of  the  rents  and  profits  for  seven 
months,  to  wit.  from  the  date  of  notice  to 
vacate  to  the  date  of  the  verdict.  No  doubt 
the  jury  so  Intended,  for  the  complaint  laid 
the  value  of  the  monthly  rents  and  profits  at 
$12.60  a  month;  but,  as  the  verdict  was  re- 
ceived and  recorded  in  the  form  we  have 
recited,  a  Judgment  of  a  totally  different  ten- 
or and  effect  could  not  be  entered.  A  Judg- 
ment must  follow  the  verdict,  except  that  it 
shall  be  for  double  the  damages  and  the  val- 
ue of  the  monthly  rents  and  profits  as  found 
by  the  jury.  Rev.  St.  1889,  i  3340;  Ann.  St, 
1906,  p.  1887,  and  cases  cited.  Moreover 
the  Judgment  awards  ^175  damages,  a  sum 
far  in  excess  of  the  damages  laid  in  the 
complaint,  and  therefore  wrongly  allowed. 
Batch  V.  Myers,  65  Mo.  App.  422.  The  judg- 
ment awards  nothing  for  future  rents  and 
profits,  departs  radically  from  the  verdict, 
and  is  erroneous  in  particulars  which  may  be 
reviewed  on  the  record  proper.    Id. 

We  think  the  interests  of  justice  require 
that  the  judgment  be  reversed  and  the  cause 
remanded  for  a  new  trial,  in  order  that  a 
proper  verdict  may  he  given,  and  judgment 
entered  accordingly.  It  is  so  ordered.  All 
concur. 


STATE  V.  MELTON. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
31,  1908.) 

1.  JUBT— SCMMONINQ — SELECTION   AND    DRAW- 
ING OF  Panel. 

The  prosecuting  attorney  was  present  dur- 
ing the  time  a  panel  of  jurors  were  being  drawn 
by  the  judges  of  the  county  court,  and  on  two 
occasions  stepped  aside  with  a  judge  and  was 
consulted  as  to  the  character  and  qualifications 
of  some  of  the  persons  whom  the  judge  had 
selected  for  jurors,  and  several  persons  named 
by  the  judge  were  discussed  with  the  prosecuting 
attorney  before  their  names  were  put  in  the 
hat.  It  did  not  appear  that  the  prosecuting  at- 
torney suggested  any  persons  to  the  judges  as 
proper  persons  for  jurors,  or  that  any  name  was 
erased  from  the  list  selected  by  the  judges  at 
his  request.  It  also  appeared  that  a  person 
who  was  not  a  deputy  of  the  county  clerk, 
but  worked  in  the  office  during  a  temporary  ab- 
sence of  the  clerk,  drew  the  names  of  three 
jurors  from  the  hat  in  the  presence  and  by 
direction  of  the  county  court     Held,  that  th« 


selection    was   at   most  irregular   and    not    in- 
valid. 
2.  Intoxicatino  Liqcobs  —  Local  Option  — 

Pbosecution— Evidence. 

Evidence  in  a  prosecution  for  violating  the 
local  option  law  examined,  and  fceU  to  sus- 
tain a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  fi  300-322.] 

Appeal  from  Circuit  Court,  Stone  County; 
Jno.  T.  Moore,  Judge. 

Harold  Melton  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

O.  W.  Thomberry,  for  appellant  Wm.  E. 
Renfro,  for  the  State. 

BLAND,  P.  J.  On  an  Information  filed  by 
the  prosecuting  attorney  of  Stone  county, 
stating  that  local  option  had  been  adopted 
and  was  In  force  In  said  county,  and  that  de- 
fendant had  violated  said  law  by  nalawfully 
selling  one  quart  of  whisky,  defendant  was 
put  upon  trial  to  a  jury,  who  found  him  guilty 
as  charged. 

The  county  court  in  compliance  with  sec- 
tions 3769,  3770,  Rev.  St  1899  (Ann.  St  1906. 
pp.  2096,  2097),  drew  a  panel  of  petit  Jurors 
for  service  at  the  term  of  the  circuit  court 
at  which  defendant  was  tried,  wliich  panel 
was  certified  to  the  clerk  of  the  circuit  court 
by  the  clerk  of  the  county  court  From 
this  panel  were  drawn  the  jurors  who  found 
the  verdict  against  defendant  Before  the 
Jurors  were  called  and  qualified  defendant 
moved  to  quash  the  panel  on  the  ground  that 
the  names  of  the  persons  put  in  the  hat  to  be 
drawn  as  Jurors  were  not  selected  by  the 
judges  of  the  county  court  but  by  the  prose- 
cuting attorn^  of  the  county,  and  also  that 
some  of  the  names  on  the  panel  were  drawn 
from  the  hat  by  an  unauthorised  person.  In 
support  of  the  motion  defendant  offered  evi- 
dence showing  that  the  prosecuting  attorney 
was  present  during  all  the  time  the  jurors 
were  being  drawn,  that  on  two  occasions  be 
stepped  aside  with  a  judge  of  the  coimty 
court  and  was  consulted  as  to  the  character 
and  qualifications  of  some  of  the  persons 
whom  the  Judge  bad  selected  for  Jurors,  and 
that  several  persons  named  by  the  Judge 
were  discussed  with  tlie  prosecuting  attorney 
before  their  names  were  put  in  the  hat ;  but 
the  evidence  does  not  show  that  the  prose- 
cuting attorney  suggested  the  name  of  a  sin- 
gle person  to  any  one  of  the  judges  as  a  prop- 
er person  for  a  Juror,  or  that  any  name  was 
erased  from  the  list  selected  by  the  court  or 
any  <me  of  the  judges  at  the  request  of  the 
prosecuting  attorney,  or  at  all.  The  evidence 
also  shows  that  George  Smith,  who  waa  not 
a  deputy  of  the  county  clerk,  but  worked  In 
the  office  at  times,  and  styled  himself  "a 
helper,"  during  a  temporary  absence  of  the 
clerk,  in  the  presence  and  by  direction  of  tlie 
county  court  drew  the  names  of  three  jurors 
from  the  hat  The  most  that  can  be  said  of 
this  evidence  Is  that  it  tends  to  show  some 
irregularity  In  the  selection  of  the  panel  of 
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Jurors  by  the  county  court,  but  It  does  not 
show,  as  was  the  case  In  State  ▼.  Austin,  183 
Mo.  478,  82  S.  W.  5,  that  the  prosecuting  at- 
torney selected  the  Jurors.  The  county  court 
Is  required  to  Iselect  names  of  persons  having 
"all  the  requisite  quallflcatlons  of  jurors" 
from  each  township  In  the  county,  and  we 
do  not  think  It  would  be  Improper  for  a  Judge 
of  the  court  to  inquire  about  the  quallflcatlons 
of  a  person  whose  name  was  on  the  list  placed 
in  the  hat  about  whose  qualifications  he 
might  be  In  doubt 

The  proof  showed  that  local  option  was 
adopted  in  Stone  county  in  September,  1906, 
and  that  the  result  of  the  election  was  pub- 
lished as  required  by  the  statute.  On  the 
merits  the  evidence  shows  that  one  A.  Hodges, 
defendant,  and  others,  were  in  an  office  at 
Crane  In  Stone  county,  and  the  question  of 
getting  some  whisky  came  up.  Defendant  re- 
marked he  generally  got  his  at  Branson. 
Hodges  said,  "I  wish  I  could  get  some  one 
to  get  me  some,"  and  asked  defendant  If  he 
could  get  It.  Defendant  replied  that  he  could. 
Hodges  gave  him  a  dollar,  and  defendant  dis- 
appeared, &nd  In  about  20  or  30  minutes  a 
bottle  of  whisky  was  found  on  a  table  In  the 
office.  Defendant  kept  the  dollar.  Defend- 
ant swore  he  purchased  the  whisky  of  an- 
other person,  and  Introduced  a  witness  who 
swore  he  saw  defendant  buy  a  quart  of  whis- 
ky, but  refused  to  disclose  the  name  of  the 
seller  on  the  ground  that  It  would  incriminate 
him  (the  witness).  Defendant  demurred  to 
the  evidence.  While  the  evidence  might  have 
warranted  the  Jury  to  find  that  defendant  was 
the  agent  of  the  seller,  yet  It  warranted  the 
Jury  to  find  defendant  was  the  active  vendor. 
In  this  class  of  cases  courts  are  disposed  'to 
approve  of  verdicts  of  conviction  when  the 
circumstances  shown  point  the  Jury  with  rea- 
sonable certainty  to  the  crooked  paths  and 
hidden  ways  the  Illegal  vendor  traveled  to ' 
make  a  secret  delivery  of  ardent  spirits  to  the 
whlsky-thlrst  purchaser ;  for  It  is  common 
knowledge  that  "for  ways  that  are  dark  and 
tricks  that  are  vain"  the  Chinese  Is  an  un- 
sophisticated heathen  compared  to  the  "boot- 
legger." The  subterfuge  resorted  to  hy  de- 
fendant to  sell  a  bottle  of  whisky  to  Hodges 
by  putting  it  where  he  could  get  It  was  not  so 
mystifying  as  to  hide  the  real  transaction 
from  the  eyes  of  the  Jury.  They  saw  through 
it,  and  we  think  found  a  Just  verdict. 

The  Judgment  Is  affirmed.    All  concur. 


KING  V.  ST.  LOUIS  4  S.  F.  R.  CO. 

(St.  Louis  Court  of  Appeals.     Missouri.     April 
14,  1W)8.) 

1.   ACTIOK— JOINDEB    OF    CAUSES    OF    ACTION— 

Statdtobt  AcnoNB  fob  Death— Petition- 
Separate  Counts. 

The  right  of  action  given  by  Rev.  St.  1899, 
;  2864  (.\nn.  St.  lOOfi.  p.  16.37),  for  a  death 
caused  by  the  negligence  of  an  employ^  oper- 
ating a  train,  and  the  right  of  action  given 
by  section  2865  (page  1644)  for  a  death  caused 


by  negligence  of  defendant,  etc,  may  be  joined 
in  one  petition  when  stated  in  separate  counts. 

2.  Death— Actions  fob  Causinq  Death— In- 
sTBucnoNs— Amount  of  Recovebt. 

A  petition  in  an  action  against  a  railroad 
for  negligent  death  alleged  a  negligent  failure 
to  -provide  regulations  for  the  management  of 
cais  where  the  accident  occurred,  and  a  fail- 
ure to  give  warning  to  decedent,  who  was  kill- 
ed between  cars  wlud^  were  being  coupled,  that 
a  coupling  was  to  be  made.  The  court  submit- 
ted the  issue  of  the  negligence  of  the  railroad 
in  running  and  operatmg  its  trains.  Held, 
that  a  recovery  was  predicated  on  the  right  of 
action  given  by  Rev.  St  1890,  §  2864  (Ann. 
St  1906,  p.  1637),  for  death  caused  by  negli- 
gence in  the  ot)eratlon  of  trains,  and  an  in- 
struction authorizing  a  recovery  for  such  dam- 
ages as  the  jury  believed  to  be  just,  not  ex- 
ceeding $5,00u,  was  erroneous ;  a  finding  for 
plaintiff  in  an  action  under  that  section  re- 
quiring a  verdict  for  the  full  amount  of  $5,000. 

3.  Sauk. 

Where,  in  an  action  against  a  railroad  for 
negligent  death,  the  instructions  requested  by 
it  only  dealt  with  its  alleged  negligence  in 
operatmg  a  train,  it  did  not  waive  its  objection 
to  a  recovery  under  Rev.  St.  1899,  S  2865  (Ann. 
St  1906,  p.  1644),  authorizing  an  action  for 
death  caused  by  the  negligence  of  defendant,  and 
could  Insist  that  the  action  was  predicated  on 
section  2864  (page  1637),  authorizmg  an  action 
for  death  caused  by  the  negligence  in  the  opera- 
tion of  trains,  especially  w&re  it  objected  to  the 
instruction  authorizing  the  jury  to  return  a 
verdict  for  such  damages  as  they  believed  to  be 
Just  not  exceeding  $5,000;  a  verdict,  under 
section  2864,  in  plaintiffs  favor,  being  re- 
quired to  be  for  the  full  amount  of  $5,000. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty;  Argus  Cox,  Judge. 

Action  by  Mary  J.  King  against  the  St 
Louis  4  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  J.  Orr,  for  appellant 

GOODE,  J.  Plaintiff,  as  the  widow  of  W. 
C.  King,  obtained  Judgment  against  defend- 
ant for  $4,000  for  the  death  of  her  husband 
alleged  to  have  been  caused  by  defendant's 
negligence.  Aside  from  the  proposition  that 
It  conclusively  appeared  the  deceased  con- 
tributed to  his  death  by  his  own  negligence, 
the  main  contention  of  the  defendant  in  favor 
of  a  reversal  Of  the  Judgment  Is  an  instruc- 
tion on  the  measure  of  damages  permitting 
the  Jury,  if  they  found  the  Issues  for  plaintiff, 
to  return  a  verdict  for  such  damages  as  they 
believed  to  be  fair  and  Just,  not  exceeding  $5,- 
000.  The  petition  is  said  to  declare  on  sec- 
tion 2864,  Rev.  St  1899  (Ann.  St  1906,  p. 
1637).  It  was  held  by  the  Supreme  Court  in 
Casey  v.  Transit  Co.  (Mo.)  103  S.  W.  1446, 
that,  when  the  facta  of  an  action  for  damages 
for  a  death  negligently  caused  ranged  the 
case  under  section  2864  of  the  Statutes,  a  ver- 
dict for  the  plaintiff  must  assess  the  damages 
at  the  full  statutory  penalty,  to  wit,  $5,000. 
as  otherwise  the  defendant  would  be  deprived 
of  the  right  to  appeal  to  said  court,  which 
said  section  Intends  It  shall  enjoy.  It  is  true 
this  statute  has  been  amended  so  as  to  pro- 
vide both  a  minimum  and  a  maximum  penal- 
ty;   but  the  present  cause  accrued  prior  to 
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the  amendment  In  the  Casey  Case,  which 
was  certified  from  this  court  to  the  Supreme 
Court,  the  latter  tribunal  ruled  In  opposition 
to  the  opinion  of  this  one  that,  if  the  negli- 
gence which  caused  the  death  Is  of  the  char- 
acter described  In  section  2864,  an  actlon'for 
damages  will  not  He  under  sections  2SG5  and 
286G  (pages  1G44,  1646),  but  must  be  founded 
on  section  2864.  In  other  words,  the  recov- 
ery must  be  for  the  full  penalty  instead  of 
for  an  amount  not  exceeding  the  penalty,  as 
section  2866  provides  It  may  be  In  an  action 
founded  on  section  2865.  This  was  a  deter- 
mination of  the  very  point  at  issue ;  but  two 
arguments  are  advanced  by  plaintiff's  coun- 
sel to  show  It  should  not  occasion  a  reversal 
of  the  present  Judgment.  The  first  is  that 
the  petition  specifies  acts  of  negligence  not 
within  the  scope  of  section  2864,  and,  as  it 
cannot  be  known  what  negligence  the  Jury 
found  the  defendant  guilty  of,  it  should  be 
presumed,  in  support  of  the  Judgment,  they 
found  against  defendant  on  one  of  the  acts  of 
negligence  stated  in  the  petition  which  does 
not  fall  within  the  scope  of  section  28G4. 
Said  section,  in  so  far  as  it  gives  the  right  of 
action  against  a  railroad  company  for  a  death 
caused  by  its  negligence,  confines  the  right  to 
instances  in  which  the  injury  resulted  from, 
or  was  occasioned  by,  the  negligence,  imskill- 
fulness,  or  criminal  intent  of  ao  officer,  agent, 
or  employ^  "whilst  running,  conducting,  or 
managing  any  locomotive,  car,  or  train  of 
cars."  FlaintlfTs  petition  avers  a  negligent 
failure  to  provide  regulations  for  the  man* 
agement  of  cars  at  the  place  where  the  acci- 
dent occurred  so  as  to  protect  employes ;  fail- 
ure to  give  warning  to  the  deceased,  who  was 
pinioned  and  killed  between  cars  which  were 
being  coupled,  that  a  coupling  was  about  to 
be  made;  falling  to  instruct  the  plaintiff  of 
the  danger  of  passing  along  the  walk  where 
the  accident  happened,  though  many  trains 
stood  and  were  moved  about  there ;  and  fail- 
ing to  tiave  any  appliances  or  system  to  give 
warnings  when  couplings  were  about  to  be 
made.  Those  averments  are  said  by  plain- 
titTs  counsel  to  show  the  petition  counts  on 
other  negligence  besides  such  as  occurred  in 
moving  the  train  that  killed  the  deceased, 
which  would  be  the  only  negligence  covered 
by  section  2864.  We  think  the  petition  shows 
tlie  gravamen  of  the  cause  of  action  stated 
was  negligence  in  running,  managing,  and 
conducting  the  locomotive  and  train  of  cars, 
and  tliat  the  case  was  tried  both  by  counsel 
and  court  on  the  theory  that  plaiatifl  based 
her  right  to  recover  on  such  negligence,  but 
was  entitled  to  recover  any  sum  the  jury 
might  see  fit  to  award,  not  exceeding  $5,000. 
Tills  conclusion  is  derived  both  from  the  form 
of  the  petition  and  the  instructions.  There 
are  averments  in  the  petition  which  show  sec- 


tion 2864  is  the  basis  of  tbe  action.  All  the 
averments  are  in  a  single  count  or  paragraph, 
and  there  is  no  attempt  to  state  two  separate 
causes  of  action,  one  founded  on  section  2864, 
and  one  on  section  2865,  as  might  be  done  in 
separate  comits.  Casey  v.  Transit  Co.  (Mo.) 
103  S.  W.  1146, 

Turning  to  the  Instructions  on  which  the 
case  was  submitted  to  the  Jury,  we  find  plain- 
tiff's counsel  requested  the  submission  of  only 
one  specification  of  negligence,  namely,  that 
deceased  was  killed  by  the  backing  of  a  car 
against  him.  This  Instruction  advised  the 
Jury  if  they  believed  the  accident  occurred  in 
said  manner,  and  was  caused  by  the  negli- 
gence of  defendant  or  any  of  its  employ^  In 
running  and  operating  a  locomotive  or  train, 
and  believed  the  deceased  was  at  the  time  In 
the  exercise  of  ordinary  care,  the  issue  should 
be  found  for  plaintiff.  The  court  appended 
to  said  instruction  the  further  clause  that  it 
was  the  duty  of  the  employ^  of  defendant 
in  backing  cars  over  the  crossing  where  de- 
ceased was  killed  to  use  ordinary  care  to  pre- 
vent injury  to  any  one  who  might  be  walking 
along  the  crossing ;  and  If  the  jury  believed 
the  employes  of  defendant  backed  the  cars 
over  the  crossing  so  as  to  endanger  the  deceas- 
ed, without  having  warned  him,  this  would 
constitute  negligence  on  the  part  of  defendant 
Taking  the  instructions  and  the  petition  to- 
gether, there  can  be  no  doubt  this  case  counts 
on  section  2864,  and  was  so  understood  by 
counsel  and  court.  Hence  the  instruction  on 
the  measure  of  damages  allowing  the  Jury 
to  award  any  amount  they  deemed  Just  and 
fair,  not  to  exceed  $5,000,  was  erroneous. 

Again  it  is  said  In  support  of  the  Judgment 
that  defendant's  counsel,  by  trying  the  case 
as  If  a  cause  of  action  was  stated  on  section 
2865  as  well  as  on  2864,  waived  the  right  to 
Insist  on  error  in  the  Instruction  on  the  meas- 
ure of  damages.  We  find  nothing  in  the  rec- 
ord to  support  this  position.  All  the  instruc- 
tiona  requested  by  defendant  related  to  wheth- 
er such  a  warning  was  given  the  deceased  of 
an  impending  coupling  as  would  have  induced 
a  man  of  average  prudence  to  refrain  from 
going  between  the  cars  which  were  to  be 
coupled.  In  other  words,  these  instructions 
dealt  with  the  issue  of  negligence  In  making 
the  coupling ;  that  Is,  In  operating  the  train. 
Moreover,  as  the  only  negligence  submitted 
related  to  the  handling  of  the  cars  by  defend- 
ant's servants,  which  was  negligence  falling 
within  section  2864,  we  do  not  see  how  coun- 
sel for  defendant  could  have  waived  the  ob- 
jection to  permitting  a  recovery  under  section 
2865,  except  by  acquiescing  in  the  instruction 
on  the  measure  of  damages,  but  counsel  saved 
an  exception  to  said  charge. 

The  Judgment  is  reversed,  and  the  caus* 
remanded.    All  concur. 
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BUCKLET  et  al.  r.  TERRELL,  Com'r. 
(Supreme  Coart  of  Texas.    April  16,  1906w) 

1.  Public  Lands— Sale  of  School  Lands— 
Canceulatiok  of  Awabd. 

Relators  had  made  several  bids  for  the  pur- 
<:hase  of  school  land,  and  had  made  their  depos- 
its with  the  State  Treasurer  as  required.  All  of 
their  bids  except  one  were  rejected,  and  they 
filed  an  application  to  purchase  another  tract 
for  cash,  deposited  a  certain  sum  with  the 
Treasurer,  and  instructed  him  to  make  up  the 
balance  from  the  money  which  was  to  be  re- 
tamed  to  them  from  the  deposits  on  their  re- 
jected applications.  The  tract  was  awarded  to 
them,  but  the  Commissioner  of  the  Land  Office 
had  failed  to  notify  the  Treasurer  of  the  re- 
jection of  the  applications  so  that  he  could  re- 
lease the  payments  thereon,  and  consequently 
the  Treasurer  did  not  have  sufficient  funds  be- 
longing to  relators  to  apply  to  payment  of  the 
amount  bid  by  them  on  the  last  tract,  and  the 
award  was  canceled  by  the  Commissioner  of  the 
Land  Office ;  Laws  1907,  p.  495,  c.  20,  provid- 
ing that  no  application  for  the  purchase  of 
school  lands  for  cash  shall  be  considered  if  the 
cash  payment  is  not  in  the  state  treasury.  Held 
tliat,  the  commissioner  having  awarded  the  pur- 
chase to  relators  when  the  money  should  have 
been  in  the  treasury  applicable  to  their  offer, 
if  he  had  sent  notice  of  the  rejection  of  their 
previous  applications  to  the  treasurer,  he  shonld 
not  be  permitted  to  cancel  the  application  at  a 
subsequent  date. 

2.  Same— Sale  of  Public  Land. 

Acts  1907  (Laws  1907,  p.  495.  c.  20,  !  6e), 
relating  to  the  sale  and  lease  of  school  and  asy- 
lum lands,  and  providing  that  no  application 
for  the  purchase  of  such  land  (for  cash)  shall 
be  considered  if  the  cash  payment  is  not  in  the 
state  treasury  as  now  provided  by  law,  may  be 
construed  as  permitting  the  consideration  of  an 
application  filed  for  the  purchase  of  such  land 
where  the  cash  payment  is  subsequently  depos- 
ited, provided  no  adverse  application  has  been 
filed  before  the  payment. 

Mandamus  by  W.  F.  Buckley  and  others  to 
compel  J.  J.  Terrell,  as  Commissioner  of  the 
Oeneral  Land  Office,  to  set  aside  the  cancel- 
lation of  an  award  made  to  relators  as  pur- 
chasers of  school  land.     Writ  awarded. 

Chas.  Rogan,  for  relators.  R.  V.  Davidson, 
Atty.  6en.,  and  Wm.  E.  Hawkins,  Asst.  Atty. 
Cen.,  for  respondent. 

GAINES,  C.  J.  This  is  a  petition  for  the 
writ  of  mandamus  to  compel  the  respondent, 
as  pommissioner  of  the  General  Land  Office, 
to  set  aside  the  cancellation  of  an  award 
made  to  relators  as  purchasers  of  a  tract 
of  80  acres  of  school  land. 

The  allegations  of  the  petition  state  the 
following  facts:  On  the  1st  day  of  December, 
1907,  the  relators  made  application  to  pur- 
chase 12  parcels  of  school  land,  one-fortieth 
of  the  purchase  money  of  which  aggregated 
the  sum  of  $403.44.  Relators,  having  been  In- 
formed that  several  of  the  tracts  for  which 
application  had  been  made  bad  been  placed 
on  the  market  by  reason  of  forfeiture  for  the 
nonpayment  of  Interest,  and  had  been  redeem- 
ed and  the  sales  reinstated  as  valid,  applied 
at  the  General  Land  Office,  and  were  Informed 
that  such  was  the  fact,  and  that  It  would  only 
require  the  sum  of  $173.80  to  pay  one-fortieth 
of  the  purchase  money  upon  the  tracts  they 


had  applied  to  purchase  and  which  had  not 
been  redeemed.  They  accordingly  in  Decem- 
ber, 1907,  paid  into  the  state  treasury  $173.80 
as  cash  payments  on  the  lands  that  had  not 
been  redeemed.  By  December  17,  1907,  all 
their  bids  had  been  rejected,  except  one,  on 
which  the  cash  payment  amounted  only  to 
15.75.  On  the  13th  of  December,  1907,  they 
were  Inforned  of  these  facts  at  the  land  of- 
fice. On  the  same  day  they  filed  an  applica- 
tion to  purchase  the  80-acre  tract  In  contro- 
versy for  the  sum  of  .1240,  all  cash,  and,  in 
order  to  provide  for  the  payment  thereof,  de- 
posited In  the  treasury  the  sum  of  $107,  and 
instructed  the  Treasurer  to  make  up  the  bal- 
ance of  $133  from  the  money  that  was  to 
come  to  them  from  the  deposit  on  their  ap- 
plications that  had  been  and  were  to  be  re- 
jected. On  the  23d  day  of  December,  1907, 
the  80-acre  tract  was  awarded  to  than;  but 
on  the  12th  day  of  February,  1908,  the  award 
was  canceled,  for  the  reason  that  there  was 
not  sufficient  mcmey  in  the  treasury  to  pay 
the  amount  of  the  bid. 

According  to  the  allegations  of  the  petition 
all  the  bids  save  the  one  above  mentioned  had 
been  rejected  on  December  17,  1907.  A  rule 
of  the  General  Land  Office  provided  ttut, 
"as  soon  as  an  application  is  rejected,  the 
State  Treasurer  will  be  advised  so  he  can  re- 
turn the  payment"  If  this  rule  bad  been 
complied  with  on  the  17tb  of  December,  the 
money  would  have  been  subject  to  the  order 
of  relators,  and  presumably  would  have  been 
applied  upon  tho  application  for  the  80-acre 
tract,  as  the  Treasurer  had  been  instructed  to 
do  by  relators ;  so  that,  when  the  application 
was  passed  upon  and  awarded  by  respondent, 
the  money  would  have  been  In  the  treasury 
subject  to  the  bid,  the  only  trouble  being  that 
the  commissioner  had  failed  to  give  notice  to 
the  Treasurer.  The  statute  provides  that, 
"at  the  same  time  the  applicant  applies  to 
purchase  the  land,  he  shall  also  deposit  in 
the  state  treasury  one-fortieth  of  the  ag- 
gregate price  of  the  same  as  the  first  payment 
thereon."  Laws  1905,  p.  162,  c.  103.  This 
evidently  does  not  apply  to  cash  sales,  such 
as  In  this  case — a  sale  of  80  acres,  which  is 
required  to  be  for  cash.  Laws  1907,  p.  495, 
c.  20.  But  Acts  1907  provide  that  "no  ap- 
plication shall  be  considered  if  the  cash  pay- 
ment is  not  In  the  state  treasury  as  now 
provided  by  law."  Now,  It  seems  to  us  that 
since,  until  some  adverse  right  Intervenes, 
the  applicant  has  the  right  to  file  a  new  ap- 
plication, or  to  refile  the  old,  and  to  pay  the 
purchase  money  required  to  be  paid,  no  good 
reason  is  seen  why  his  application  remaining 
on  file  shonld  not  become  a  good  application 
when  the  purchase  money  is  deposited.  But, 
should  we  be  mistaken  about  this  (a  proposi- 
tion in  which  we  are  not  all  agreed),  the  re- 
spondent having  awarded  the  purchase  when 
the  money  was  or  shonld  have  been  in  the 
treasury  applicable  to  the  otter,  at  least  if  he 
bad  sent  notice  ef  the  rejection  of  the  pre- 
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vions  applications  to  the  treasury,  we  think  It 
was  error  to  cancel  the  application  at  a  sub- 
sequent date.  The  language  of  the  act  of 
1907  m  relation  to  this  matter,  which  ia  the 
only  provision  applicable  thereto,  that  "no 
application  shall  be  considered  If  the  cash 
payment  is  not  in  the  state  treasury  as 
now  provided  by  law,"  leaves  room  for  the 
construction  that  whenever  the  money  is  de- 
posited, an  application  being  on  file,  it  may  be 
considered,  provided  some  adverse  application 
has  not  been  filed  for  the  purchase  of  the 
land.  RawlB'  Case,  105  S.  W.  488,  19  Tex. 
Ct.  Rep.  983,  was  a  case  of  competitive  bid- 
ding, and  Rawls  had  put  in  the  highest  bid, 
but  had  not  paid  the  purchase  money.  The 
co-respondent,  Bogel,  had  the  next  highest 
bid,  and  had  made  his  cash  deposit  as  re- 
quired by  law.  Therefore,  when  the  bids 
were  opened,  Rawls,  not  having  his  money 
on  deposit,  had  no  application  in  that  could 
be  considered,  and  Bogel,  having  the  next 
highest  bid,  was  entitled  to  the  land.  His 
right  had  intervened  before  Rawls  had  per- 
fected his  application  by  a  d^wsit  of  the  cash 
payment,  and  therefore  it  was  held  that  his 
title  should  prevail.  That  case  is  clearly  dis- 
tinguishable from  this.  Here  there  Is  no  in- 
tervening right  and  no  adverse  claimant,  as 
in  that  case. 

We  think  the  award  should  not  have  been 
canceled,  and  therefore  the  writ  of  mandamus 
is  awarded. 


SAN  ANTONIO  &  A.  P.  RT.  CO.  v.  KIER- 
SEY  et  al. 

(Supreme  Court  of  Texas.     April  29,  1908.) 

Watebs  ani5  Watee  Coubses  —  Flooding 
Lands— Actions— Pboceedingb— Evidence. 
In  an  action  against  a  railroad  company 
for  injnries  resulting  from  the  backing  up  of 
surface  water,  owing  to  the  improper  constmc- 
tion  of  an  embankment  and  trestle  over  a 
stream,  it  is  error  to  allow  a  witness  owning 
land  higher  up  the  stream  than  plaintiffs  to 
testify  as  to  the  condition  of  his  land  before 
and  after  the  railroad  was  built,  without  a 
showing  of  similar  conditions  existing  in  both 
his  and  plaintiffs'  places. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Actions  by  B.  F.  and  by  L.  D.  Kleraey 
against  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company.  From  a  judgment  of  the 
Court  of  Civil  Appeals  (106  S.  W.  168).  affirm- 
ing a  judgment  of  the  district  court  in  favor 
of  plaintiffs,  defendant  brings  error.  Re- 
versed and  remanded. 

A.  W.  Houston,  R.  J.  Boyle,  and  Baker  & 
Thomas,  for  plaintiff  in  error.  Rice  &  Bart- 
lett  and  Martin  &  Eddlns,  for  defendants  in 
error. 

GAINES,  0.  J.  B.  F.  Klersey  and  U  D. 
Kleraey  each  brought  a  suit  against  the  San 
Antonio  A  Aransas  Pass  Railway  Company 
to  recover  damages  for  Injury- to  their  land 


and  crops  alleged  to  have  been  caused  by  a 
defective  trestle  across  Cow  Bayou.  The  suits 
were  tried  together  as  one,  and  resulted  In  a 
judgment  In  favor  of  each  of  the  platntiffs. 

The  case  made  by  plaintiffs  is  as  follows: 
They  owned  lands  lying  on  the  south  side  of 
CJow  Bayou,  and  partly  in  the  valley  of  that 
stream.  The  stream  at  that  point  runs  east 
and  west.  -The  railroad  company  constructed 
its  line  running  north  and  south  across  the 
valley  of  said  stream  a  little  below  such 
lands,  putting  In  a  dump  and  trestle.  They 
alleged  that  the  dump  and  trestle  was  so  n^- 
ligently  constructed  as  to  be  insufficient  to 
permit  the  flow  of  water  down  by  the  bayou 
In  Its  usual  course,  and  that  thereby  the  chan- 
nel of  the  stream  was  filled  up  with  mud, 
drift  collected,  and  the  water  so  dammed  up 
that  It  overflowed  their  crops  and  rendered 
their  lands  unfit  for  cultivation.  They  intro- 
duced testimony  tending  to  show  that  before 
the  railroad  was  built  the  water  that  fell  up- 
on their  lands  from  rains  precolated  through 
the  soli  and  flowed  out  in  streams  along  the 
bank  of  the  creek,  but  that  since  the  building 
of  the  dump  and  trestle,  after  a  heavy  rain 
the  water  stood  upon  their  lands  for  many 
days,  rendering  It  boggy  and  incapable  of 
cultivation.  In  order  to  show  that  this  was 
caused  by  the  dump  and  trestle  of  the  rail- 
road company,  counsel  for  plaintiffs,  over  the 
objection  of  defendant,  was  permitted  to  ask 
of  one  J.  H.  Davis,  and  the  witness  permit- 
ted to  answer,  the  following  questions:  "Q. 
Have  the  cultivated  fields  on  your  land  be- 
come boggy  and  soggy,  so  that  you  cannot  get 
Into  It  for  a  month  after  an  overflow?  Is 
there  any  difference  In  that  respect  now  than 
during  the  years  prior  to  the  building  of  the 
railroad?  Plaintiff's  Counsel  (continuing): 
Have  the  lands  that  you  now  own  become 
more  boggy,  and  wet  and  untlllable  for  that 
reason,  since  the  construction  of  the  railroad, 
than  It  was  before?"  To  which  the  witness 
answered:  "I  think  not  Q.  Do  you  see  any 
difference  at  all  In  your. land  In  this  respect. 
In  the  least,  well,  since  the  railroad  was 
built?  A.  I  don't  see  any  difference  at  all  ac- 
cording to  the  season.  The  overflows  have 
the  same  effect  now  as  when  I  went  on  the 
Bayou.  Q.  Do  your  lands  that  have  been 
overflowed  by  the  creek  dry  out  as  soon  now 
as  they  formerly  did?  A.  I  think  they  do, 
with  the  same  amount  of  rains  and  the  same 
overflows."  The  witness  also  testified' that 
his  land  was  some  three  or  four  miles  above 
L.  D.  Klersey's  land,  and  that  the  fall  in  the 
creek  there  was  greater  than  It  was  at  Kler- 
sey's. 

We  think  there  was  error  In  admitting  the 
testimony.  In  the  case  of  Green  v.  T.,  B.  & 
H.  Ry.  Co.,  79  Tex.  008,  15  S.  W.  685,  the 
court  say :  "Before  such  a  test  can  be  prop- 
erly applied,  the  condition  of  the  two  places 
with  regard  to  the  production  of  a  crop  should 
be  proved  In  every  material  particular.  Such 
evidence  can  scarcely  ever  be  of  a  very  satis- 
factory character."     The  decision   In  Gulf, 
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Colorado  &  Santa  F<  Ry.  Co.  t.  Locker,  78 
Tex.  279,  14  S.  W.  611,  Is  to  the  game  effect. 
In  each  of  these  cases  the  lands  Inquired 
abont  were  less  remote  from  the  lands  in  con- 
troversy In  those  cases  than  those  lands  testi- 
fied about  in  this  case  from  the  lands  involTed 
in  this  suit;  also  the  conditions  were  less 
dissimilar.  We  must  sustain  the  assignment, 
or  overrule  the  cases  cited,  which  we  see  no 
good  reason  for  doing.  These  remarks  ap- 
ply also  to  the  testimony  the  admission  of 
which  is  complained  of  in  the  fifth  and  tenth 
specifications  of  error  in  the  application. 

The  other  assignments  of  error  were,  as  we 
think,  correctly  disposed  of  by  the  Court  of 
Civil  Appeals. 

For  the  errors  pointed  out,  the  judgment 
of  the  district  court  and  that  of  the  Court 
of  Civil  Appeals  are  reversed,  and  the  cause 
remanded. 


KANSAS   CITY  LIFE   INS.   CO.   t.  LOVE, 
Ins.  Com'r. 

(Supreme   Court  of   Texas.     April   29,   190&) 

1.  Taxation  —  Liabilitt  of   Persons   and 

PbOPEBTY — COBPOKATIONS— STATUTOBT    PBO- 
VISIONS. 

Act  May  17, 1907  (Laws  1907,  p.  483,  c.  18) 
f  8,  imposing  a  tax  upon  the  gross  receipts  of 
insurance  companies  and  other  corporations, 
provides  tliat  any  life  insurance  company  which 
shall  comply  with  Act  A^ril  24,  1907  (Laws 
1907,  p.  316,  c.  170),  requiring  the  investment 
and  deposit  of  75  per  cent,  of  the  reserve  on 
policies  of  insurance  upon  the  lives  of  citizens 
of  the  state,  shall  pay  an  annual  tax  of  1  per 
cent,  upon  its  gross  receipts  so  long  as  such  in- 
vestments and  deposits  are  made.  Section  6 
(page  318)  of  the  act  of  April  24,  1907,  pro- 
vides that  an  insurance  company  of  another 
state  wherein  by  law  such  company  must  de- 
posit with  state  officers  securities  covering  the 
entire  reserve  upon  the  business  transacted  in 
such  state  and  all  other  states  in  such  man- 
ner as  to  secure  equally  all  policy  holders  of 
the  company,  shall  have  two  years  after  the  act 
takes  eiiect  in  which  to  comply  with  section  3 
(page  317),  thereof.  Section  3  requires  the  se- 
curities of  an  insurance  company  in  which  is 
invested  75  per  cent,  of  its  reserve  fund  for 
policies  on  the  lives  of  persons  living  in  the 
state  to  be  deposited  in  the  state  treasury  or 
depository.  Held,  that  a  corporation  of  another 
state,  which  in  compliance  with  the  laws  of  that 
state  has  deposited  in  the  proper  office  securi- 
ties covering  the  entire  reserve  upon  business 
transacted  in  such  state  and  in  ail  other  states, 
is  not  therefore  entitled  to  the  1  per  cent,  tax 
rate  on  its  gross  receipts;  the  fact  that  it  is 
exempt  for  two  years  from  complying  with  the 
act  of  April  24,  1907,  not  l>eing  a  compliance 
with  the  act,  so  as  to  entitle  it  to  the  1  per  cent, 
rate. 

2.  Same  —  Statutobt   Regulatioh— Occupa- 
tion Tax. 

Act  May  17,  1907  (Laws  1907,  p.  479,  c. 
18),  provides  for  the  levy  of  occupation  taxes 
for  the  year  1908  and  annually  thereafter;  the 
tax  each  year  to  be  levied  on  the  gross  receipts 
for  the  preceding  year.  Such  act  went  into  ef- 
fect August  14,  1907.  Held,  that  the  tax  as- 
sessed for  1908  on  an  insurance  company  was 
not  a  tax  upon  the  gross  receipts  of  the  com- 
pany for  19()7,  during  which  year,  up  to  August 
14th,  the  rate  prescnoed  by  a  previous  law  pre- 
vailed, bat  that  it  was  an  occupation  tax  for 


1908,  merely  based  upon  the  receipts  of  1907, 
and  affected  in  no  way  by  tlie  tax  payable  in 
1907. 

Mandamus  by  the  Kansas  (31ty  Life  Insur- 
ance Company  to  compel  Thos.  B.  Love,  as 
commissioner  of  insurance  and  banking,  to 
certify  one  of  two  specified  per  cents,  upon 
relator's  gross  receipts  as  reported  as  Its 
occupation  tax  for  doing  business  in  the 
state.    Mandamus  refused. 

James  H.  Robertson,  for  relator.  R.  T. 
Davidson,  Atty.  Gen.,  and  Claude  Pollard, 
Asst.  Atty.  Gen.,  for  respondent. 

GAINES,  C.  J.  This  is  a  petition  by  the 
relator,  a  life  insurance  company  organized 
under  the  laws  of  Missouri,  to  compel  the 
respondent,  as  commissioner  of  insurance 
and  banking,  to  certify  1  per  cent,  upon  Its 
gross  receipts  as  reported  as  its  occupation 
tax  for  doing  business  in  the  state,  or,  in  the 
alternative,  to  certify  2%  per  cent,  upon  such 
receipts  until  August  14,  1907,  and  after  that 
1  per  cent,  upon  tHat  amount.  There  Is  a 
demurrer  to  the  petition. 

The  claim  of  the  relator  In  the  first  In- 
stance is  that  under  the  facts  alleged  in  the 
petition  it  is  liable  for  a  tax  of  only  1  per 
cent,  upon  Its  gross  receipts.  It  Is  alleged 
In  the  petition  that  the  relator  Is  a  corpora- 
tion organized  under  the  laws  of  Missouri, 
and  as  such  is  required  by  the  laws  of  that 
state  to  deposit  in  the  proper  ofllce  of  the 
state  securities  covering  the  entire  reserve 
upou  business  transacted  in  that  state  and  all 
other  states,  and  that  it  has  made  the  deposit 
in  accordance  with  that  law.  The  claim  Is 
based  upon  the  following  provision  of  the  act 
approved  May  17,  1907,  which  provides  for  a 
tax  upon  the  gross  receipts  of  insurance  com- 
panies and  other  corporations :  "But  any  life 
insurance  company  that  shall  comply  with 
the  terms  and  provisions  of  the  act  passed  by 
the  regular  session  of  the  Thirtieth  Legisla- 
ture of  this  state,  approved  April  24,  1907, 
requiring  the  Investment  and  deposit  of  75 
per  cent,  of  the  reserve  apportioned  on  ac- 
count of  policies  of  insurance  written  upon 
the  lives  of  citizens  of  this  state,  shall  pay 
an  annual  tax  of  1  per  cent,  upon  its  gross 
receipts  so  long  as  said  investments  and  de- 
posits are  made  as  provided  in  said  nets." 
Laws  1907,  p.  483,  c.  18,  i  8.  Section  6  of 
the  act  referred  to  in  the  provision  quoted 
reads  as  follows :  "That  insurance  com- 
panies organized  and  having  their  domicile 
in  states  of  this  Union  wherein  at  this  time, 
by  the  law  of  such  home  state,  such  com- 
pany or  companies  are  required  to  deposit 
with  officers  within  the  home  state  securities 
covering  the  entire  reserve  upon  the  business 
transacted  in  that  state  and  all  other  states, 
in  such  manner  to  secure  equally  all  policy 
holders  of  such  company,  shall  have  two 
years  after  this  act  takes  effect  in  which  to 
comply  with  the  provisions  of  section  3  of 
this  act:     Provided,  that  the  fact  of  such 
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deposit  In  the  borne  state  shall  be  shown  to 
the  commissioner  of  Insurance,  statistics  and 
history  of  this  state  by  a  certificate  under 
the  hand  and  seal  of  the  proper  otBcer  of  the 
home  state  of  such  company  or  companies." 
Laws  1907,  p.  318,  c.  170. 

The  first  question  which  suggests  Itself  is : 
Does  the  relator  show  that  it  has  complied 
with  the  act  of  April  24,  1907,  by  merely 
showing  that  imder  the  circumstances  it  Is 
exempt  from  a  compliance  therewith  for  the 
term  of  two  years.  The  language  Is:  "Shall 
have  two  years  after  this  act  takes  effect  In 
which  to  comply  with  the  provisions  of  sec- 
tion 3  of  this  act"  Can  It  be  said  that  to 
do  the  act  which  excuses  It  from  complying 
with  the  act  for  the  period  mentioned  Is  a 
compliance  with  the  act  The  provisions  of 
section  3  referred  to  requires  that  75  per 
cent  of  all  securities  of  an  insurance  com- 
pany In  which  Its  reserve  fund  for  policies  on 
the  lives  of  x>erBon8  living  in  this  state  shall 
be  deposited  in  the  state  treasury  or  In  the 
state  depository,  and  there  kept  for  the  se- 
curity of  its  policy  holders.  It  is  not  claimed 
that  this  was  done.  But,  should  we  take  the 
words  broadly,  and  hold  that  since  the  com- 
pany has  done  everything  required  of  It  by  the 
act  It  has  complied  with  the  act,  we  should 
still  be  constrained  to  hold  that  It  has  not 
compiled  with  the  act  within  the  Intent  and 
meaning  of  the  statute  relied  upon  by  relator. 
Repeating,  the  language  is:  "But  any  life 
Insurance  company  that  shall  comply  with 
the  terms  and  provisions  of  the  act  passed 
by  the  regular  session  of  the  Thirtieth  Legis- 
lature of  this  state,  approved  April  24^  1907, 
requiring  the  Investment  and  deposit  of  73 
per  cent  of  the  reserve  apportioned  on  ac- 
count of  policies  of  Insurance  written  npon 
the  lives  of  citizens  of  this  state,  shall  pay 
an  annual  tax  of  1  per  cent  npon  Its  gross 
receipts  so  long  as  said  investments  and  de- 
posits are  made  as  provided  by  said  acts. 

It  Is  argued  that  words  requiring  the  In- 
vestment and  deposit,  etc.,  were  merely  in- 
tended as  descriptive  of  the  act ;.  but  in  this 
we  do  not  concur.  We  think,  rather,  that 
they  were  Intended  to  point  out  the  provi- 
sions referred  to,  so  as  to  remove  all  doubt 
about  the  matter.  This  Is  still  more  apparent 
from  the  last  clause  of  the  provision  quoted — 
"so  long  as  said  Investments  and  deposits 
are  made  as  provided  in  said  acts.''  How 
can  it  be  said  that  Investments  and  deposits 
are  made  as  provided  in  the  act  when  con- 
fessedly none  are  made,  but  only  an  excuse 
set  up  for  not  making  them?  But  there  is 
still  another  consideration  which  inevitably 
leads  to  the  same  result  It  was  doubtless 
thought  by  tne  Legislature  that  such  com- 
panies as  complied  with  the  law  would  bring 
into  the  state  valuable  securities  in  a  large 
amount,  which  might  be  subject  to  state  tax- 
ation, and  that  In  view  of  such  additional  tax- 
ation it  was  but  Just  to  reduce  their  occupa- 
tion tax.    No  such  consideration  could  apply 


to  companies  which  were  exempt  from  the 
provisions  of  making  the  deposit.  We  con- 
clude that  respondent  correctly  held  that  the 
relator  was  liable  for  a  tax  of  three  per  cent 

The  further  contention  Is  that  since,  under 
the  previous  law  (Act  May  13,  1905,  Lan-s 
1905,  p.  427,  c.  6),  the  tax  was  only  2^  per 
cent.,  and  since  that  law  was  not  repealed 
until  the  act  of  May  16,  1907,  took  effect, 
whldi  was  August  14,  1907,  then  the  tax 
to  the  last-named  date  should  be  <m\y  2%  per 
cent  The  argument  assumes  that  the  tax 
which  the  respondent  is  required  to  assess 
Is  a  tax  upon  the  gross  receipts  of  the  com- 
pany for  the  year  1907.  Bnt  such  Is  not  the 
case.  It  is  an  occupation  tax  for  the  year 
1908,  measured  by  the  gross  receipts  for  the 
year  1907.  State  v.  G.,  B.  &  S.  A.  Ry.  Co. 
(Tex.  Sup.)  97  S.  W.  71.  Presumably  the  re- 
lator, If  doing  business  in  the  state  for  the 
latter  year,  paid  Its  taxes  for  that  year.  It 
Is  apparent  therefore,  that  the  tax  payable 
In  the  year  1907  cannot  affect  the  question, 
for  the  reason  that  the  tax  is  determinable 
by  the  amount  of  the  gross  receipts  of  the 
previous  year,  without  reference  to  any  taxes 
that  may  have  been  assessable  for  that  year. 

We  are  of  opinion  that  the  mandamus 
should  be  refused,  and  It  Is  accordingly  so 
ordered. 


GALVESTON,  H.  4  8.  A.  R.  CO.  ▼.  RIGOS. 
(Supreme  Ourt  of  Texas.    April  29,  190&) 

1.  TbIAL  — iKSTBUCnONS— Applicabiutt    to 
EVIDBIfCB— IqNOBINO  EvinBNCE. 

In  an  action  to  recover  for  the  destrnction 
of  plaintiff's  house  caused  by  the  ovei^ow  of 
water  from  a  ditch  constructed  by  defendant, 
there  being  some  evidence  that  defendant  had 
failed  to  keep  the  culvert  and  ditch  clear  so  aa 
to  pass  the  water  which  might  reasonably  b« 
expected  to  flow  through  it  it  was  not  error  to 
refuse  a  requested  instruction  that  if  the  gradi; 
was  raised  oy  others  since  the  construction  of 
the  ditch  so  as  to  throw  more  water  therein, 
which  resulted  In  the  injury  to  plaintiff's  prop- 
erty, and  defendant  originally  provided  a  ditch 
and  culvert  sufficient  to  carry  off  the  water,  the 
jury  should  find  for  d^endant  as  it  Ignored  the 
evidence  tending  to  show  that  defendant  had 
failed  to  properly  maintain  the  ditch. 

[Ed.  Note. — For  cases  in  point  aee  Cent  Dix- 
vol.  46,  Trial,  f{  613-623.] 

2.  WaiT  OF  EBBOB—PETrrioN— Specification 
OF  Ebbobs— Necessitt. 

In  an  action  to  recover  for  the  destruction 
of  plaintiff's  house  b^  defendant's  failure  to 
construct  and  maintam  a  proper  culvert  and 
ditch,  tke  application  for  a  writ  of  error  not 
having  presented  questions  as  to  defendant's 
liability  for  injury  caused  by  the  change  in 
the  surface  of  the  ground  adjacent  thereto,  or 
for  damage  caused  by  excessive  rains,  these  ques- 
tions  will   net  b«  considered. 

Error  to  Q>nrt  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Acthm  hr  James  J.  Biggs  against  the  Gal- 
veston, Harrlsbnrg  &  San  Antonio  Railroad 
Company.  From  a  Judgment  of  the  Ck>nrt 
of  Civil  Appeals  (107  S.  W.  689),  affirminc 
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a  judgment  for  plaintiff,  defendant  brings 
error.    Af&rmed. 

Baker,  Botta,  Parker  tt  Garwood  and 
Beall  &  Kemp,  for  plaintiff  in  error.  W.  M. 
Petlcolas  and  Jones  &  Jones,  for  defendant 
in  error. 

BROWN,  J.  Plaintiff,  Riggs,  sued  tlie  rail- 
road company  to  recover  the  value  of  a 
house  which  be  claimed  to  have  owned  in 
tbe  city  of  El  Paso,  and  which,  through  the 
negligence  of  the  railroad  company,  wos  de- 
stroyed. It  was  alleged  that  the  railroad 
company  constructed  Its  track  along  Main 
street  in  the  said  city,  and,  in  order  to  con- 
trol tbe  flow  of  water  which  naturally  would 
cross  the  track,  constructed  a  ditch  on  the 
north  side  of  its  track,  and  near  to  where 
plaintifTs  property  was  situated  put  In  a  cul- 
vert to  carry  tbe  water  under  a  street  which 
tbe  railroad  crossed.  It  was  alleged  that 
the  ditch  was  too  small  to  accommodate  the 
flow  of  water  which  might  reasonably  have 
been  anticipated  would  flow  into  the  same, 
and  that  the  culvert  was  too  small  to  per- 
mit tbe  water  to  flow  through  It;  also,  that 
tbe  railroad  company  had  negligently  per- 
mitted tbe  culvert  to  become  stopped  up  so 
that  the  water  would  not  pass  through  it, 
and  had  also  permitted  the  ditch  below  tbe 
culvert  to  become  filled  up  with  gravel,  sand, 
and  other  material,  whereby  the  water  was 
prevented  from  flowing  through  tbe  culvert 
and  from  flowing  down  tbe  ditch,  and  there- 
by turned  the  water  upon  the  plaintiff's  prop- 
erty, causing  the  house,  which  was  construct- 
ed of  adobes,  to  fall  and  to  be  completely  de- 
stroyed. The  value  of  tbe  house  was  alleg- 
ed to  be  $2,000.  The  defendant  pleaded  gen- 
eral denial,  and  also  that  it  bad  constructed 
and  maintained  a  ditch  and  culvert  sufllclent 
to  carry  off  all  the  water  that  It  could  rea- 
sonably be  anticipated  would  flow  into  said 
ditch,  but  that  the  city  of  El  Paso  and  the 
Southwestern  Railway  Company  had  made 
changes  in  the  grade  of  the  ground  adjacent 
to  the  land  over  which  the  water  naturally 
flowed  into  the  ditch  so  that  much  more  wa- 
ter was  caused  to  flow  into  the  ditch  than 
had  done  so  at  the  time  of  its  first  construc- 
tion, which  changes  had  been  made  but  a 
short  time  before  the  rainfall  which  caused 
the  injury  complained  of. 

Tbe  evidence  as  to  the  capacity  of  the 
ditdi  and  culvert  as  originally  constructed 
was  conflicting.  There  was  also  a  conflict 
in  tbe  testimony  as  to  whether  the  railroad 
company  had  permitted  the  culvert  to  be- 
come stopped  up  or  bad  permitted  the  ditch 
to  become  stopped  op  below  the  culvert  so 
as  to  cause  the  water  to  overflow  upon  tbe 
plaintiff's  property.  One  witness,  who  was 
living  In  the  house  at  tbe  time  of  the  over- 
flow which  caused  the  destruction,  stated 
that  he  had  lived  in  El  Paso  for  17  years  and 
bad  known  of  this  ditch  during  all  of  that 
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time,  and  that  it  had  not  been  cleaned  out 
below  the  culvert  for  15  years,  and  that  be- 
fore this  rain  fell  it  did  not  carry  off  the 
water  below  the  culvert,  but  thnt  tbe  water 
overflowed  tbe  railroad  track.  The  testimo- 
ny was  also  conflicting  as  to  whether  tbe 
rainfall  on  this  occasion  was  unprecedented. 
Tbe  defendant  asked  the  court  to  charge  tbe 
Jury  as  follows:  "You  are  Instructed  that  If, 
from  tbe  evidence,  you  believe  that  from  any 
raising  of  the  grade  or  artificial  structure, 
since  the  construction  of  the  Galveston,  Har- 
risburg  ft  San  Antonio  Railway  ditch  and 
culvert,  more  water  has  been  thrown  or 
brought  into  said  ditch,  and  thereby  plain- 
tiff's property  was  Injured,  you  will  find 
for  tbe  defendant;  if  you  farther  believe, 
from  tbe  evidence,  that  the  defendant  bad 
provided  -a  ditch  and  culvert  sufficient  to 
carry  off  and  pass  tbe  water  that  might 
have  been  reasonably  anticipated  from  pre- 
vious rains  in  that  locality."  The  court  re- 
fused this  instruction,  and  the  Court  of  GiTll 
Appeals  sustained  the  action  of  the  court  up- 
on the  ground  that  tbe  instruction  excluded 
from  tbe  consideration  of  the  Jury  the  ground 
of  negligence  charged  that  the  railroad  com- 
pany had  failed  to  maintain  Its  culvert  and 
ditch  below  tbe  culvert  In  a  proper  condition 
to  carry  off  the  water  which  might  reasonably 
be  expected  to  flow  through  It  Tbe  evidence 
was  sufficient  to  raise  that  issue. 

Tbe  application  was  granted  by  this  court 
because  we  were  of  opinion  that  tbe  trial 
court  erred  in  refusing  the  special  instruc- 
tion above  set  out,  but,  upon  a  careful  ex- 
amination of  the  facts,  we  are  of  opinion 
that  the  trial  court  properly  refused  the 
charge,  and  that  the  Court  of  Civil  Appeals 
did  not  err  in  sustaining  the  action  of  the 
trial  court  for  tbe  reason  assigned  by  the 
Court  of  Civil  Appeals,  that  tbe  requested 
charge  excluded  from  tbe  consideration  of 
tbe  jury  one  of  the  grounds  of  negligence 
charged  in  the  petition,  upon  which  evidence 
had  been  introduced.  If  tbe  instruction  had 
been  given,  the  jury  might  have  believed 
that  the  railroad  company  had  negligently 
permitted  the  culvert  and  ditch  to  become 
obstructed  so  as  to  cause  the  water  to  over- 
flow, and  that  this  caused  the  Injury,  yet 
they  must  have  returned  a  verdict  for  tiie  de- 
fendant If  they  believed  the  ditch  and  cul- 
vert, when  constructed,  were  sufficient. 

We  find  no  error  In  the  other  assignments 
presented  to  this  court,  and  therefore  the 
judgment  of  the  Court  of  Civil  Appeals  will 
be  affirmed. 

The  application  did  not  present  to  this 
coiut  tbe  question  as  to  the  liability  of  tbe 
railroad  company  for  Injury  caused  by  the 
excessive  flow  of  water  which  was  turned 
into  tbe  ditch  by  the  changes  in  the  surface 
of  the  ground  adjacent  thereto  In  the  con- 
struction of  the  track  of  the  Southwestern 
Railway  Company,  nor  does  it  present  the 
question  of  liability  for  damages  which  might 
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have  been  caused  by  the  exceselre  flow  of 
trater  on  account  of  an  unuenal  and  un- 
precedented rainfall,  therefore  neither  ques- 
tion is  passed  upon  by  this  court. 


LANE  et  al.  t.  DELTA  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.    April  4, 
1908.) 

1.  Justices  of  the  Peace— Civil  Jubisdio- 
TiON  —  NATxnue  OF  Subjkct-Matteb — 
Amount  in  Contbovebst. 

Where  a  county  judge  unlawfully  collected 
fees  for  certain  criminal  cases  which  be  dis- 
missed without  trial,  the  total  amount  of  the 
fees  being  within  the  jurisdiction  of  the  justice 
court,  the  county  could  sue  the  judge  and  bis 
sureties  on  his  omcial  bond  in  such  court  for  the 
amount  so  collected;  the  suit  being  not  in  be- 
half of  the  state  to  recover  a  penalty,  and  the 
amount  of  the  bond  being  only  involved  to  the 
extent  of  the  sum  sought  to  be  recovered. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  }  161.] 

2.  AFFKAI^-BBIEFB— ASSIONIfENT  OF  Ebbobb— 
PBOPOSmONB  AND  STATEMENTS. 

Where  assignments  of  error  complain  of  the 
court's  rulings  on  general  and  special  exceptions 
to  the  plaintiff's  petition,  and  to  various  rulings 
on  the  admissibility  of  testimony  of  an  entirely 
different  character,  and  are  not  accompanied 
with  appropriate  propositions  separately  point- 
ing out  the  specific  questions  involved  for  deci- 
sion, but  with  one  proposition  only,  by  which  the 
oeveral  questions  are  sought  to  be  raised  and 
presented,  the  assignments  will  not  be  consider- 
ed ;  the  manner  of  briefing  the  case  being  not 
in  compliance  with  rules  2%,  80,  and  31  (67  8. 
W.  XV,  xvi),  prescribing  how  cases  shall  be 
briefed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  8000.] 

3.  JuDOEB— Rights  and  Liabii.itik8  —  (Com- 
pensation AND  FlBB. 

A  county  Judge  is  not  entitled  under  the 
law  to  receive  from  the  county  any  sum  what- 
ever for  criminal  cases  dismissed  without  a  trial, 
and  any  allowance  and  payment  of  fees  in  such 
cases  by  the  commissioners'  court  would  be  with- 
out authority  of  law,  and  of  no  effect. 

4.  Limitation  of  Actions— Limitations  Ap- 
pucABLB— Liabilities  for  Acts  in  Offi- 
cial Capacity. 

The  statute  of  limitations  of  four  years,  not 
of  two  years,  is  applicable  in  a  suit  upon  the 
official  bond  of  a  judge  to  recover  fees  illegally 
collected  by  him  in  criminal  cases  dismissed  by 
him  without  trial. 

8.  Trial— Instbuctions  to  Jubt— Wkioht  of 

evidsnck. 

In  a  suit  by  a  county  against  its  judge  and 
his  sureties  on  bis  official  t>ond,  the  court  in- 
structed that,  if  they  found  for  plaintiff,  their 
verdict  should  be  against  the  defendants  in  an 
amount  specified.  'The  evidence  did  not  conclu- 
sively establish  that  plaintiff  was  entitled  to 
recover  the  amount  stated  in  the  charge.  Held, 
that  the  Instruction  was  erroneous ;  the  amount 
of  the  judgment  being  an  issuable  fact  for  the 
determination  of  the  Juiy,  and  the  charge  being 
therefore  upon  the  weight  of  ^he  evidence. 

JEA.  Note.— For  cases  In  point,  see  Ont.  Dig. 
vol.  46,  Trial,  f|  439-455.] 

6.  New  Tbial— Gbodnds— Vebdiot  Contbabt 
TO  Evidence. 

In  a  suit  by  a  county  against  its  judge  and 
hb  sureties  on  his  official  bond  to  recover  fees 
illegally  collected  by  him  in  criminal  cases  dis- 
missed by  him  without  trial,  there  was  a  ver- 


dict against  all  the  defendants  in  a  certain 
amount  The  bond  was  not  introduced  in  evi- 
dence, nor  was  there  any  showing  that  the  bond 
was  ever  executed,  or  tbit  the  parties  named  as 
such  were  sureties  thereon.  Held,  that  the  ver- 
dict should  have  been  set  aside  on  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dlf. 
vol.  87,  New  Trial,  }{  142-148.] 

Appeal  from  Delta  County  C!oart;  Jno.  L. 
Ratllff,  Judge. 

Salt  by  Delta  county  against  D.  H-  Lane 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

J.  L.  Tonng,  for  appellants.  I.  B.  Lane,  W. 
F.  Moore,  and  B.  B.  Sturgeon,  for  appellee. 

TALBOT,  J.  Appellee  sued  the  anidlant 
D.  H.  Lane  and  the  sureties  on  his  official 
bond  to  recover  the  sum  of  $141  alleged  to 
have  been  wrongfully  and  Illegally  collected 
from  Delta  county  by  the  said  Lane,  while 
county  Judge  of  said  county,  by  reason  of 
his  having  charged  and  received  as  alleged 
fees  the  sum  of  $3  each  for  47  criminal  cases 
dismissed  and  not  tried  by  blm.  From  a 
Judgment  in  the  Justice  court,  where  the  suit 
was  originally  Instituted,  an  appeal  was  tak- 
en to  the  county  court,  in  which  court  Judg- 
ment was  rendered  in  favor  of  am>ellee  for 
the  sum  of  $117,  and  the  appellants  have 
appealed  to  this  court 

Appellants  pleaded  to  the  Jurisdiction  of 
the  lower  courts,  and  the  overruling  of  that 
plea  In  the  county  court  is  made  the  basis 
of  their  first  assignment  of  error.  It  Is  con- 
tended (1)  that  the  suit  is  one  in  behalf  of 
the  state  to  recover  a  penalty ;  (2)  that  If  not 
a  suit  in  behalf  of  the  state  to  recover  a 
penalty,  the  bond  sued  on  is  in  the  nature  of 
a  security,  and  the  amount  thereof  exceeds 
the  Jurisdiction  of  the  Justice  court  We  do 
not  concur  in  either  of  these  contentions. 
The  suit  is  simply  one  for  and  in  the  name 
of  Delta  county  to  recover  a  certain  sum  al- 
leged to  have  been  unlawfully  collected  from 
said  county  by  the  said  Lane,  and  for  which 
he  and  his  official  bondsmen  are  liable.  If 
the  material  allegations  In  the  plaintilTa  pe- 
tition are  true.  The  amount  of  the  bond  la 
only  involved  to  the  extent  of  the  sum  sought 
to  be  recovered. 

Assignments  of  error  two,  four,  Ave,  six, 
and  seven  are  grouped.  They  complain  of 
the  rulings  of  the  court  on  general  and  spe- 
cial exceptions  to  the  plalntlfTs  petition,  and 
to  various  rulings  on  the  admissibility  of 
testimony  of  an  entirely  different  character. 
They  are  not  accompanied  with  appropriate 
propositions  separately  pointing  out  the  spe- 
cific questions  involved  for  decision,  bat 
with  one  proposition  only  by  which  the  sev- 
eral questions  are  sought  to  be  raised  and 
presented.  This  manner  of  briefing  the  case 
la  not  in  compliance  with  the  rules  preaerlb- 
ed,  and  the  assignments  will  not  be  conald- 
ered.    Rules  29,  30.  31  (67  S.  W.  xv,  xvl); 
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Railway  t.  True,  23  Tol  CIy.  App.  528,  57 
8.  W.  977. 

The  tblrd  and  eighth  aBSlgnments  oeem  to 
be  subject  to  the  same  crlticiBm. 

There  was  no  error  In  refusing  special 
charges  Nos.  2,  3,  and  4,  requested  by  ap- 
pellants. The  appellant  Lane,  as  county 
judge,  is  not  entitled,  under  the  law,  to  re- 
ceive from  the  county  any  sum  whatever  for 
criminal  cases  dismissed  without  a  trial,  and 
any  allowance  and  payment  of  fees  in  such 
cases  by  the  commlBsioners'  court  would  be 
without  authority  of  law  and  of  no  effect 
We  are  also  of  the  opinion  the  court  did  not 
err  in  refusing  to  instruct  the  Jury  to  the 
effect  that,  if  the  amount  sued  for  had  been 
paid  to  the  appellant  Lene  more  than  two 
years  prior  to  the  institution  of  this  suit, 
plaintiff's  alleged  cause  of  action  was  barred, 
and  it  could  not  recover.  The  suit  was  upon 
the  official  bond  of  the  appellant  Lane,  and 
the  statute  of  limitations  of  four  years  was 
applicable. 

The  trial  court  instructed  the  Jury  as  fol- 
lows :  "If  you  find  for  the  plaintiff  the  form 
oY  your  verdict  will  be,  we,  the  jury,  find  for 
the  plaintiff  against  the  defendants  in  the 
sum  of  $117."  This  charge  Is  assigned  as  er- 
ror, and  the  assignment  must  be  sustained. 
The  evld^ice  did  not  conclusively  establish 
that  plaintiff  was  entitled  to  recover  the 
amount  stated  in  the  charge.  That  was  an 
Issuable  fact  for  the  determination  Ot  the  Ju- 
ry, and  the  charge  was  therefore  upon  the 
weight  of  the  evidence,  and  constitutes  re- 
versible error. 

Again,  the  verdict  of  the  Jury  against  the 
apx>ellants  Parkhlll,  Henslee,  and  Wright,  as 
sureties,  on  the  official  bond  of  appellant 
Lane,  was  without  evidence  to  support  it,  and 
Rhould  have  been  set  aside  upon  the  motion 
filed  for  a  new  trial.  The  bond  was  not  in- 
troduced in  evidence,  and  we  find  no  testi- 
mony of  any  character  in  the  record  showing 
that  such  bond  was  ever  executed,  or  that 
appellants  PBrkhlll,  Henslee,  and  Wright 
were  sureties  thereon. 

For  the  reasons  Indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


MISSOURI,  K.  ft  T.  RT.  00.  OF  TDXAS 
V.  STATE. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 1908. 
Rehearing  Denied  April  29.  190S.) 

1.  Statctbs  —  TrrLK  —  Eftbct  or  Cowstitu- 

TION. 

Const,  art.  3,  $  3.5,  providing  that  no  bill, 
exrppting  appropriation  bills,  shall  contain 
more  than  one  subject,  which  shall  be  ex- 
prMsed  in  its  title,  was  intended  to  require  the 
title  of  every  act  to  contain  and  express  only 
sneh  general  reference  to  the  snbject-matter  as 
to  dMriy  indicate  the  general  subject  to  be  em- 
bTae«3  therein  but  not  that  the  title  shall  be  so 
specific  as  to  completely  cover  the  snbject  and 
pnrpoae  as  well  as  the  means  whereby  die  same 
Bbafl   be  accomplished,  but  the  sutqect-matter 


of  the  bill  must  be  germane  to  the  subject  ez* 
pressed  in  the  title. 

[Ed.  Note.— For  caseit  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  |  136.] 

2.  CoNSTTTonoHAi.  Law  —  OoNSTancnoH  or 
Statutes. 

A  statute  will  not  be  declared  unconstitu- 
tional unless  it  is  clearly  so,  reasonable  doubts 
being  resolved  in  favor  of  its  validity. 

\^A.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  46.] 

3.  Stattjtes— Title— SuTFicrBNCT. 
Full  Crew  Act,  March  25.  1907,  Acts  SOth 


Leg.  p.  92,  c  41,  is  entitled:    "An  act  to  pro- 
tect the  lives  and  property  of  the  traveling  i 
lie   and   the  employes  of  the  railroads  In  the 


state  of  Texas."  Sections  1  and  2  require  rail- 
road companies  to  use  full  crews  in  operating 
trains,  prescribing  what  shall  constitute  a  crew. 
Section  4  provided  a  penalty  for  a  violation 
of  the  act  to  be  recovered  by  the  state  in  a  court 
of  proper  jurisdiction  in  certain  counties.  HeU, 
that  neither  the  act  as  a  whole  nor  so  much 
thereof  as  provides  a  penalty  is  unconstitutional 
as  violating  Const  art.  3,  {  86,  providing  that  no 
bill,  excepting  general  appropriation  bills,  shall 
contain  more  than  one  subject,  which  shall  be 
expressed  in  the  title. 

SEld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Statutes,  |  144.] 

4.  AppeaI/— Review— SuFFiciENOT  of  Recobo. 

On  appeal  from  a  judgment  assessing  a 
maximum  statutory  penalty  against  it  defend- 
ant is  not  precluded  from  having  its  motion 
for  a  reduction  of  the  penalty  reviewed  because 
the  record  fails  to  show  that  it  was  acted  npon 
b]r  the  trial  court  the  case  having  been  tried 
without  a  Jury. 

5.  RAiLBOADfr— Opebation  or  Tbainb— Cbewb 
—Violation  of  Statute  —  Penaltt— Judi- 

CIAZ.   DiBCBETION. 

Where  a  railroad  company  admitted  two 
distinct  violations  of  Full  Onm  Act  March  25, 
1907,  {  2,  Acts  SOth  Leg.  p.  92,  c.  41,  by  operat- 
ing freight  trains  with  less  than  a  full  crew, 
relying  on  the  unconstitutionality  of  the  act  it 
was  not  an  abuse  of  discretion  to  assess  the 
maximum  penally  of  $1,000  for  each  violation 
expressly  authorized  by  section  4,  the  minimum 
penalty  being  $100. 

Appeal  from  District  Court,  Travis  Coun- 
ty; Oeo.  Calhoun,  Judge. 

Suit  by  the  state  of  Texas  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Coke,  Miller  &  Coke,  A.  H.  M.  Knight 
and  FIset  &,  McClendon,  for  appellant  R.  V. 
Davidson,  Atty.  Oen.,  Claude  Pollard,  Asst 
Atty.  Gen.,  John  W.  Brady,  Co.  Atty.,  Wl- 
Ilam  D.  Williams,  and  F.  M.  Bpann,  for  the 
State. 

RICEl,  J.  This  suit  was  instituted  in  the 
name  of  the  state  of  Texas  by  the  Attorney 
General  and  the  county  attorney  of  Travis 
county  to  recover  penalties  for  two  alleged 
violations  of  an  act  of  the  Thirtieth  Legisla- 
ture of  the  state  of  Texas,  aK>TOved  March 
25,  1007,  and  which  took  effect  July  12,  1907, 
commonly  known  as  the  "E>ill  Crew  Bill." 
The  petition,  after  setting  out  the  act  In 
full,  alleges  two  specific  violations  thereof 
by  appellant  on  July  25,  1007;  to  which  ap- 
pellant replied  by  seneral  demurrer,  special 
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esceptluns,  urging  that  the  act  In  question 
was  unconstitutional,  and  by  its  answer,  ad- 
mitted the  commission  of  the  speclflc  acta 
complained  of,  but  denied  that  In  so  doing 
it  had  violated  the  law,  or  tliat  It  became  lia- 
ble for  any  penalties  thereunder.  All  of 
which  demurrers  being  overruled,  trial  was 
had  before  the  court  without  a  jury,  and  re- 
sulted in  a  Judgment  for  the  state  for  the 
sum  of  $2,000,  the  maximum  penalty  allowed 
by  the  act  for  said  two  alleged  violations, 
from  which  Judgment  this  appeal  Is  pros- 
ecuted. 

Appellant  by  its  first,  second,  third,  and 
fourth  assignments  of  error,  in  efCect  pre- 
senting the  same  question,  urges  that  the 
court  erred  in  overmllng  Its  general  demur- 
rer and  special  exceptions  to  plaintiff's  pe- 
tition, and  that  the  trial  court  committed  er- 
ror in  rendering  Judgment  for  the  plaintiff 
against  the  defendant  under  its  answer,  be- 
cause it  contends  that  the  act  of  the  Legisla' 
ture  in  question  Is  unconstitutional  and  void, 
in  that  the  same  was  in  violation  of  section 
35,  art  3,  of  the  Constitution  of  the  state  of 
Texas,  which  provides  that  "no  bill,  except 
general  appropriation  bills  [one  of  which  this 
is  not]  shall  contain  more  than  one  subject, 
which  shall  be  expressed  In  Its  title,"  in  that 
the  subject  of  said  full  crew  bill  is  not  ex- 
pressed In  Its  title. 

The  act  of  March  25,  1907,  chapter  41,  p. 
92,  General  Laws  of  the  Thirtieth  Legisla- 
ture, has  the  following  title:  "An  act  to  pro- 
tect the  lives  and  property  of  the  traveling 
public  and  the  employes  of  the  railroads  in 
the  state  of  Texas";  and  provides  by  Its  first 
section  that  "It  shall  be  unlawful  for  any 
railroad  doing  business  in  the  state  of  Texas, 
to  run  over  its  road  or  any  part  of  its  road, 
outside  of  the  yard  limits,  any  passenger 
train  with  less  than  a  full  crew,  consisting 
of  four  persons — one  engineer,  one  fireman, 
<Mie  conductor  and  one  brakeman."  By  its 
second  section  it  provides  that  "It  shall  be 
unlawful  for  any  railroad  company  doing 
business  in  this  state  to  run  over  Its  road  or 
any  part  thereof  outside  the  yard  limits,  any 
fteight  train,  gravel  train  or  construction 
train  with  less  than  a  full  crew,  consisting 
of  five  persons — one  engineer,  one  fireman, 
one  conductor  and  two  brakemen."  Section 
4  provides  "that  any  railroad  company  vio- 
lating any  of  the  provisions  of  this  act  shall 
be  liable  to  the  state  of  Texas  for  a  penalty 
«t  not  less  than  $100  or  more  than  $1,000  for 
each  offense,  and  such  penalty  shall  be  re- 
covered and  sued  for  in  the  name  of  the 
state  of  Texas,  in  a  court  of  proper  Jurisdic- 
tion in  Travis  county,  pr  In  any  county  in 
or  through  which  such  line  of  road  may  run, 
by  the  Attorney  Oeneral,  or  by  his  direction, 
or  by  the  county  or  district  attorney  in  any 
county  In  or  through  which  such  line  of  road 
may  be  operated." 

The  petition  charged  two  violations  of  said 
act  by  appellant  on  the  25tb  of  July,  1907, 


by  operating  two  freight  trains  over  a  part 
of  its  road  outside  of  the  yard  limits  Iwtween 
Egan  and  Cleburne,  and  between  Cleburne 
and  Egan,  respectively.  There  was  a  general 
demurrer  and  special  exceptions  to  the  peti- 
tion, the  latter  addressed  to  the  supposed 
unconstitutionality  of  the  act,  on  the  ground 
that  the  subject  thereof  was  not  expressed 
in  the  title,  as  required  by  article  3,  f  35, 
of  the  Constitution;  and  the  answer  admit- 
ted doing  the  speclflc  acts  complained  of,  but 
denied  that  in  so  doing  it  had  violated  any 
law,  for  a  similar  reason. 

Article  3,  §  35,  of  the  Constitution  of  the 
state,  is  as  follows:  "No  bill  (except  general 
appropriation  bills,  which  may  embrace  va- 
rious subjects  and  accounts,  for  and  on  ac- 
count of  which  moneys  are  appropriated) 
shall  contain  more  than  one  subject,  which 
shall  be  expressed  in  its  title." 

The  contention  here  made  is  that  the  act 
in  question  is  violative  of  the  above  sec- 
tion of  the  Constitution,  in  that  it  does  not 
express  In  its  title  the  subject  of  the  enact- 
ment. This  provision  and  similar  ones  have 
been  found  in  all  of  our  state  Constitutions, 
from  the  first  one  to  the  present,  and  have 
frequently,  during  our  history  as  a  state, 
been  the  subject  of  Judicial  Investigation  and 
scrutiny;  and,  as  said  by  Judge  Clark  in  AI- 
brecht  v.  State,  8  Tex.  App.  221,  34  Am.  Rep. 
737,  "The  purposes  intended  to  be  effected 
by  this  section  were  to  prevent  the  incorpo- 
ration in  one  bill  of  provisions  of  a  nature 
totally  diverse  and  without  necessary  connec- 
tion, with  a  view  to  effect  a  general  combina- 
tion of  the  particular  friends  of  each  meas- 
ure, and  thereby  secure  their  enactment, 
when  some  or  all  of  them  would  likely  fall 
of  becoming  laws,  if  left  to  stand  upon  their 
own  merits;  and  also  of  entrapping  legis- 
lators in  support  of  a  bill  into  whlcb,  by 
dexterous  management,  some  insidious  pro- 
vision had  been  Inserted,  of  which  the  title 
gave  no  intimation.  In  construing  the  provi- 
sion, therefore,  courts  have  almost  uniformly 
refused  to  adopt  a  strict  and  literal  construc- 
tion which  would  inevitably  tend  to  the  se- 
rious embarrassment  of  legislation,  and  bave 
uniformly  sustained  legislation  where  the 
several  provisions  of  the  act  are  fairly  In- 
dicated in  the  general  object  as  stated  in 
the  title,  under  the  rule  adopted  by  them- 
selves giving  to  the  sections  a  broad  and  lib- 
eral construction.  The  general  purpose  of 
the  provision  is  fully  accomplished  when  a 
law  has  but  one  general  object,  which  is  fair- 
ly indicated  by  its  title,  and  the  generality  of 
the  title  is  not  objectionable,  so  long  as  it  Is 
not  made  a  cover  to  legislation  Incongruous 
in  itself,  and  which  by  fair  intendment  can 
be  considered  as  having  a  necessary  and 
proper  connection."  The  title  of  this  act 
reads  as  follows:  "An  act  to  protect  the  lives 
and  property  of  the  traveling  public,  and 
also  the  lives  of  employ^  of  railroad  com- 
panies In  this  state."     It  is  true  this  Utte 
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does  not  Indicate  the  means  nor  tbe  manner 
in  which  It  shall  be  effected,  but,  with  ref- 
erence to  these  mere  matters  of  detail,  tbe 
Constitution  Itself  does  not  require  tbe  title 
to  indicate.  And  these  matters,  If  germane 
to  the  subject  expressed  in  the  title,  Is  In 
keeping  with  the  letter  and  the  spirit  of  tbe 
Constitution,  and  It  was  not  the  intent  of 
tbe  framers  thereof,  in  our  Judgment,  by  in- 
serting section  35,  art.  3,  to  require  more 
than  that  tbe  subject  of  the  act.  In  a  general 
way,  should  be  expressed  In  tbe  title.  We 
think  It  was  Intended  by  said  provision  to 
require  that  tbe  title  of  every  act  should 
contain  and  express  only  such  a  general  ref- 
erence to  tbe  subject-matter  of  the  bill  ns 
would  clearly  Indicate  to  the  average  mind 
the  general  subject  to  be  treated  and  embrac- 
ed therein,  so  as  to  direct  attention  to  the 
character  of  legislation  proposed,  and  to  de- 
note the  purpose  thereof;  but  not  to  be  so 
specific  as  to  completely  cover  the  subject,  ob- 
ject, and  purpose,  as  well  as  the  means 
whereby  the  same  sboiild  be  accomplished, 
because  to  do  this  would  require  a  complete 
abstract,  index,  or  synopsis  of  the  act  to  be 
expressed  In  its  title,'  which  was  certainly 
never  contemplated  by  said  provision.  As 
well  said  by  the  Supreme  Court  of  Tennessee 
In  the  case  of  Memphis  Street  Railway  v. 
Byrne,  IW  S.  W.  466,  quoting  with  approval 
from  Judge  Cooley:  "The  duty  of  the  court 
to  pass  upon  tbe  constitutionality  of  legis- 
lative acts  Is  a  very  grave  and  responsible 
one.  E^very  presumption  should  be  made  in 
favor  of  tbe  validity  of  laws.  The  members 
of  the  Legislature  in  enacting  laws  must,  of 
necessity.  Judge  of  their  constitutionality  In 
the  first  Instance,  and  tbe  opinion  of  that 
body,  which  Is  not  conclusive  upon  the  court, 
Is  yet  entitled  to  respectful  consideration, 
due  from  one  department  of  the  government 
to  another;  and  while  tbe  Constitution  Is  tbe 
supreme  law,  and  the  court  should  not,  out 
of  any  mere  feeling  of  deference  to  the  Leg- 
islature, hesitate  to  maintain  Its  supremacy, 
yet  legislative  acts  should  not  be  subjected 
to  a  hypercritical  test.  If  subject  to  two 
reasonable  constructions,  they  should  be  con- 
strued so  as  to  give  them  effect,  rather  than 
to  defeat  them.  They  should  not  be  declar- 
ed void  unless  they  appear  to  be  manifestly 
so  according  to  the  plain  letter  and  spirit  of 
the  Constitution." 

The  rule  is  that  a  law  will  not  be  declared 
unconstitutional  unless  it  Is  clearly  so,  aod. 
In  cases  of  doubt,  it  will  be  held  valid.  Bark- 
er V.  Torrey,  69  Tex.  12,  4  S.  W.  646;  Rail- 
road CommlfiSlon  v.  Houston,  90  Tex.  349,  38 
8.  W.  750 ;  Island  City  Savings  Bank  v.  Dow- 
learn,  94  Tex.  389,  60  S.  W.  754.  A  reason- 
able doubt  must  be  solved  In  favor  of  legisla- 
tive action,  and  the  act  sustained.  Ex  parte 
Uabry,  6  Tex.  App.  98.  Every  doubt  will  be 
resolved  in  favor  of  the  constitutionality  of 
a  statute.  Searcy  v.  State,  40  Tex.  Cr.  R. 
462,  50  S.  W.  699,  51  S.  W.  1119,  53  R  W. 
344;    Cooley  on  Const  LIm.  (7th  Ed.)  p.  272 


et  seq.  In  Montdalr  Tp.  v.  Ramsdell,  107 
U.  S.  147,  2  Sup.  Ct  391,  27  L.  Ed.  431,  It  Is 
said  "the  objection  should  be  grave,  and  the 
conflict  between  the  statute  and  tbe  Constitu- 
tion palpable,  before  the  Judiciary  should 
disregard  a  legislative  enactment  upon  the 
sole  ground  that  it  embraces  more  than  one 
object,  or,  if  but  one  object,  that  It  was  not 
sufficiently  expressed  by  the  title.  In  Stone 
V,  Brown,  54  Tex.  343,  the  Supreme  Court, 
considering  the  constitutionality  of  an  act 
creating  a  commission  of  arbitration  and 
award,  eay:  "The  degree  of  particularity 
with  which  the  title  of  an  act  is  to  express 
Its  subject  Is  not  defined  In  the  Constitution, 
and  rests  in  the  discretion  of  tbe  Legislature. 
An  abstract  of  the  law  Is  not  required  In  the 
title."  Again,  In  the  same  opinion  It  Is  said, 
quoting  from  Judge  Cooley:  "The  generality 
of  a  title  ia  therefore  no  objection  to  It,  so 
long  as  It  Is  not  made  to  cover  legislation  In- 
congruous In  itself,  and  which  by  no  fair  In- 
tendment can  be  considered  as  having  a  nec- 
essary or  proper  connection."  In  Davey  v. 
Galveston  Co.,  45  Tex.  291,  the  court  says: 
"The  number  of  cases  in  which  the  court  has 
been  called  upon  to  consider  similar  objec- 
tions to  other  laws  renders  it  unnecessary  to 
say  little  more  than  that  this  objection  cannot 
be  maintained.  The  act  embraces,  as  we 
think,  but  one  leading  object.  All  Its  pro- 
visions are  subsidiary  to  and  legitimately  con- 
nected with  and  tend  to  effect  and  enforce 
this  main  object,  which  is  sufficiently  clear 
and  definitely  expressed  in  this  title."  In 
Snyder  v.  Compton,  87  Tex.  377,  28  S.  W. 
1061,  the  Supreme  Court  had  under  consid- 
eration an  act  which  was  declared  by  Its  cap- 
tion to  be  "An  act  to  provide  for  tbe  sale  of 
a  portion  of  the  unappropriated  public  lands 
of  tbe  state  of  Texas,  and  the  Investment  of 
the  proceeds  of  such  sale."  The  body  of  the 
act  withdrew  and  reserved  from  location  all 
public  lands  with  which  It  dealt.  It  was  con- 
tended that  the  reservation  was  not  expressed 
In  the  title,  and  was  therefore  unconstitu- 
tional. The  Supreme  Court  upheld  tbe  act  in 
all  respects,  and  said  that  "although  the  sub- 
sidiary provisions  were  not  expressed  (in 
tbe  title)  it  Is  legitimately  connected  with  the 
main  subject,  and. tends  to  enforce  and  effect 
the  main  subject  of  the  law."  In  Peavy  v. 
Gosa,  90  Tex.  89,  87  S.  W.  317,  under  an  act 
of  the  Legislature  entitled  "An  act  to  regulate 
the  sale  of  vinous,  or  malt  liquors  or  medi- 
cated bitters,  and  to  fix  a  tax  on  persons  sell- 
ing same,  and  to  define  tbe  time  and  manner 
of  collecting  such  tax,  and  to  fix  penalties  for 
violations,"  was  held  by  the  Supreme  Court 
to  authorize  the  Legislature  to  deal  with  the 
provisions  contained  In  bonds  of  retail  liquor 
dealers.  In  Smith  v.  Grayson  Co.,  18  Tex. 
Civ.  App.  153,  44  S.  W.  921,  It  was  held  that 
"An  act  to  create  a  more  efficioit  road  sy'S- 
tem"  for  certain  counties  named  was  suffi- 
cient to  embrace  provisions  for  working  the 
county  convicts  upon  public  roads.  In  Bord- 
en V.  TrespalacloB  Rice  &  Irr.  Co.,  98  Tex. 


Digitized  by 


Google 


870 


109  SOUTHWESTERN  REPOBTER. 


(Tex. 


494,  86  S.  W.  11,  107  Am.  St  Rep.  640,  it  waa 
held  that  under  tbe  following  title,  "An  act 
to  encourage  irrigation  and  to  provide  for  the 
acquisition  of  a  right  to  the  use  of  water, 
and  for  the  construction  and  maintenance  of 
canals,  ditches,  flumes,  dams,  reservoirs  and 
wells  for  irrigation  and  for  mining,  milling, 
the  construction  of  waterworks  for  cities  and 
towns  and  stock  raising,"  that  it  was  In 
keeping  with  the  constitutional  proTisl<m  on 
this  subject  to  provide  for  the  organization 
and  Incorporation  of  irrigation  companies, 
and  grant  them  the  power  to  condemn  land 
for  irrigation  purposes;  and  this  was  true, 
notwithstanding  the  fact  that  the  title  made 
no  mention  of  either  of  said  purposes.  In 
a  WlBOonaln  case,  an  act  regulating  building 
and  loan  associations  was  held  to  reasonably 
suggest,  as  tbe  subject  of  legislation,  such 
means  as  were  necessary  and  appropriate  to 
the  administration  of  such  concerns.  Includ- 
ing mortgage  liens  and  their  priority,  the 
court  holding  that  the  Constitution  left  the 
Legislature  unrestricted  authority  respecting 
the  manner  in  which  tbe  subject  of  tbe  law 
should  be  stated  in  its  title.  The  statement 
of  the  subject  being  a  purely  legislative  func- 
tion, courts  should  not  condemn  the  exercise 
thereof  because,  in  their  Judgment,  it  might 
have  been  better  exercised.  Jullen  v.  Model 
Ass'n,  116  Wis.  79.  92  N.  W.  561,  61  L.  R.  A. 
668.  In  a  Tennessee  case  (State  v.  Yardley, 
96  Tenn.  553,  32  a  W.  482,  34  L.  R.  A.  667 
et  seq.)  an  act  entitled  "An  act  to  protect 
hotel,  inn  and  l>oardlng  house  keepers,"  being 
assailed  for  alleged  insufficiency  of  its  cap- 
tion, the  court  remarked:  "It  is  a  vain  im- 
peachment of  the  law  to  say  it  is  bad  be- 
cause the  means  or  instrumentalities  by  which 
their  protection  Is  to  be  afforded  are  not  re- 
cited in  the  title.  Recitation  of  details  In  the 
title  of  an  act  is  not  necessary  to  its  validity. 
It  Is  sufficient  to  state  the  object  In  the  title, 
and  the  manner  of  Its  accomplishment  in  the 
body  of  the  act"  Further,  It  says:  "Nor 
can  it  be  successfully  contended  that  the  title 
fails  to  express  the  subject  l>ecause  of  the 
general  terms  used  for  that  purpose.  Tbe 
generality  of  title  Is  not  objectionable,  so 
long  as  It  is  not  made  to  cover  legislation  in- 
congruous in  Itself,  or  which  by  fair  intend- 
ment may  not  be  considered  as  having  a  nec- 
essary or  proper  connection  with  the  subject 
expressed."  In  Bright  v.  McCullough,  27  Ind. 
223,  the  court  says:  "The  Constitution  does 
not  assume  to  divide  the  general  scope  of 
legislation  and  classify  the  parts  under  par- 
ticular heads  or  subjects,  but  of  necessity  has 
left  that  power  to  b«  exercised  by  the  Legis- 
lature, as  in  Its  wisdom  and  discretion  it  shall 
deem  pr^>er.  The  Constitution  assumes  that 
different  subjects  of  legislation  do  exist,  and 
requires  that  each  act  shall  embrace  but  one 
subject  and  mattera  properly  connected  there- 
with, which  subject  shall  be  expressed  In  tb* 
title.  The  purposes  of  the  provision,  In  view 
of  the  evUs  to  be  guarded  against,  can  only  be 
^ected  by  requiring  that  the  subject  express- 


ed should  be  reasonably  specific ;  or,  in  other 
words,  should  be  such  as  to  Indicate  some  par- 
ticular branch  of  legislation  as  a  head  luder 
which  the  i>artlcnlar  provisions  of  tbe  act 
might  reasonably  be  looked  for.  With  this 
restriction,  the  subject  of  the  act  may  be  en- 
larged or  restricted  at  the  will  of  the  Legis- 
lature, and  the  subject  must  be  determined  by 
tbe  language  used  In  the  title."  Saying,  far- 
ther: ''It  should  be  borne  in  mind  that  tbe 
Constitution  only  requires  that  a  proper  sub- 
ject of  legislation  should  be  expressed  In  the 
title,  and  not  the  particular  features  or  de- 
tails of  the  law.  If  these  relate  to  the  sub- 
ject expressed.  It  satisfies  tbe  constitutional 
provisions."  In  Sutherland  on  Statutory  Con- 
struction, p.  96,  it  is  said:  "The  Constitution 
does  not  require  that  the  subject  of  the  bill 
shall  be  specifically  and  exactly  expressed  In 
tbe  title.  Hence  we  conclude  that  any  ex- 
pression in  the  title  which  calls  attention  to 
tbe  subject  of  the  bill,  although  in  general 
terms,  is  all  that  is  required." 

It  seems  then.  In  the  light  of  tbe  above 
authorities,  and  numerous  others  that  might 
be  cited  in  support  of  the  same  contention, 
that  the  Constitution  by  this  provision  only 
Intended  that  the  subject  of  tbe  bill  should 
be  expressed  in  the  title;  that.lt  did  not 
intend  that  the  Legislature  should  be  left  en- 
tirely without  discretion  as  to  bow  fully  the 
title  should  express  the  contents  of  the  bill, 
but  that  If  the  title  so  expressed  tbe  subject 
of  tbe  law  as  to  fairly  and  reasonably  notify 
the  ordinary  mind  of  what  the  bill  proposed 
as  a  law,  then  tbe  same  should  be  valid ;  that 
the  generality  of  tbe  terms  used  to  express 
the  subject  of  the  bill  should  not  be  made, 
and  was  not  Intended  to  be  made  by  thla 
provision,  the  subject  of  constitutional  inhi- 
bition. Further,  it  was  not  the  object  of  this 
provision  to  enter  into  tbe  details  relative  to 
the  provisions  of  tbe  bill  imder  any  given 
title,  provided  tbe  subject-matter  of  the  bill 
was  germane  to  the  subject  expressed  In  th« 
title,  and  was  not  Incongruous  therewith. 
Believing  that  the  title  to  the  act  in  question 
is  not  subject  to  tbe  objection  urged  thereto, 
and  that  it  sufficiently  expresses  the  snbject 
thereof,  we  overrule  these  assignments. 

By  its  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  considered  together,  appel- 
lant urges  that  the  trial  court  erred  in  over- 
ruling its  special  exception  to  plalntifTs  pe- 
tition, because  it  appeared  therefrom  that 
so  much  of  the  act  of  the  Legislature  under 
which  the  penalty  sued  for  is  sought  to  be 
recovered  prescribing  a  penalty  for  a  viola- 
tion of  its  provisions,  Is  unconstitutional  and 
void,  for  the  reason  that  tbe  same  Is  in  vio- 
lation of  section  S5>  art  3,  of  the  Consti- 
tution, in  that  the  same  contains  more  than 
one  subject,  and  that  part  thereof,  section  4. 
which  refers  to  a  penalty  for  a  violation  of 
Its  provisions,  is  not  expressed  in  its  title. 
It  will  be  observed  that  sections  1  and  2  de- 
clare it  to  be  unlawful  for  railroad  com- 
panies doing  business  in  the  state  to  run 


Digitized  by 


Google 


TexJ 


MISSOURI.  K.  A  T.  BY.  CO.  OF  TEXAS  t.  STATES. 


871 


over  Its  road,  ontslde  the  yard  limits,  pas- 
senger trains  wltb  less  than  the  full  crew, 
consisting  of  four  persons,  or  any  freight 
train  wltb  less  than  a  full  crew  consisting  of 
flre  persons;  and  section  4  of  said  act  pro- 
vides a  penalty  for  its  violation.  While  It 
seems  to  us  that  what  has  heretofore  been 
said  is  applicable  to  and  answers  the  conten- 
tion as  made  under  these  assignments,  still 
we  deem  it  well  to  quote  from  some  of  the 
authorities  in  this  state  and  elsewhere  more 
directly  in  point,  showing  that  said  conten- 
tion Is  not  well  taken.  In  Doeppenschmldt 
V.  Railroad  (Tex.  Sup.)  101  S.  W.  1081,  It 
was  held  that  "to  prohibit  a  corporation  from 
doing  an  act,  or  from  allowing  a  result  to  be 
brought  about,  without  proTldlng  a  means 
for  the  enforcement  of  the  law  would,  in 
many  cases,  be  but  an  empty  declaration. 
Hence  in  a  statute  the  title  to  which  is  mere- 
ly to  prohibit  the  doing  of  an  act  or  the  al- 
lowing of  a  thing  to  be  done,  we  would  rea- 
sonably expect  to  find  a  provision  or  provi- 
sions for  giving  it  force  and  effect,  and  hence 
it  would  seem  that  the  statute  In  question 
would  have  been  effective  in  all  its  parts  If 
the  words  'and  fixing  a  penalty'  had  been 
omitted."  The  act  under  consideration  in  that 
case  was  commonly  known  as  the  "John- 
son Grass.  Statute,"  and  it  was  contended  by 
appellee  that  it  was  violative  of  the  section 
of  the  Constitution  under  consideration,  be- 
cause it  embraced  three  subjects  within  the 
act,  all  of  which  were  not  indicated  by  the 
title.  First,  it  prohibited  railroad  companies 
from  allowing  Johnson  grass  or  Russian 
thistles  to  go  to  seed  upon  their  right  pt 
way;  second,  it  provided  a  penalty  of  $25 
for  each  violation;  and,  third,  it  gave  a 
right  of  action  for  damages  to  injured  con- 
tiguous landowners.  The  Supreme  Court 
says,  in  passing  thereon,  "It  is  clear  that 
the  act  in  question  contains  but  one  subject," 
and  held  the  same  constitutional.  In  John- 
son V.  Martin,  75  Tex.  33,  12  S.  W.  321,  where 
the  title  of  the  act  under  consideration  was 
"An  act  to  amend  an  act  creating  the  office  of 
public  weigher  and  regulating  the  appoint- 
ment and  defining  the  duties  and  liabilities 
thereof  in  the  body  of  the  act,  there  being  no 
specific  authority  for  the  same  In  Its  title,  It 
was  made  a  finable  offense  for  any  person, 
other  than  the  public  weigher,  to  weigh  cot- 
ton, and  the  public  weigher  was  given  an  ac- 
tion for  damages  against  such  person.  The 
court  upheld  the  enactment  as  constitutional, 
quoting  with  approval  the  rule  as  laid  down 
in  Dillon  on  Monlcipal  Corporations,  {  28,  as 
follows:  "This  provision  has  been  frequent- 
ly construed  to  require  only  the  general  or 
ultimate  object  to  be  stated  In  the  title,  and 
not  the  details  by  which  the  object  is  to  be 
attained.  Any  provision  calculated  to  carry 
the  declared  object  Into  effect  is  unobjection- 
able, although  not  specially  indicated  In  the 
title.  Judge  CoUard,  delivering  the  opinion, 
says:  "The  foregoing  rule  has  been  practl- 
cally  adopted  In  this  state.    Ex  parte  Mabry, 


5  Tex.  App.  93;  Cox  v.  State,  8  Tex.  App. 
254,  34  Am.  Rep.  746.  The  provisions  of  the 
act  said  not  to  bo  embraced  In  its  title  are 
necessary  to  the  enforcement  of  the  malo 
object  of  the  law.  Without  some  mode  of 
redress  to  the  public  weigher,  or  some  mode 
of  punishment  of  persons  violating  the  law 
and  the  rights  of  the  officer,  the  law  would 
be  a  dead  letter" — citing  Austin  v.  Ry.  Co., 
45  Tex.  266,  267.  In  the  case  of  Plumb  t. 
Christie,  103  Ga.  686,  30  S.  E.  759,  42  L.  R.  A. 
188,  involving  a  similar  question,  the  Su- 
preme Court  of  Georgia  said:  "It  is  con- 
tended that  the  act  in  question  contains  in 
the  body  thereof  matter  different  from  what 
is  expressed  in  the  title,  and  therefore  vio- 
lates paragraph  8,  {  7,  art  8,  of  the  Consti- 
tution. A  substantial,  and  not  a  literal,  com- 
pliance with  this  provision  of  the  ConstltU' 
tlon  is  all  that  is  necessary.  It  was  never 
contemplated  that  the  title  should  give  a  com- 
plete synopsis  of  the  act  The  only  reason 
assigned  as  to  why  the  act  is  unconstitution- 
al on  this  account  was  because  in  the  title 
there  was  no  allusion  to  the  penalty  provided 
for  in  the  body  of  the  act  for  the  violation 
of  its  terms.  In  the  case  of  Brown  v.  State. 
73  Ga.  38,  it  appears  that  the  caption  of  the 
act  In  question  In  that  case  was  'to  provide 
for  the  collection  of  the  special  taxes  im- 
posed by  law  on  dealers  in  spirituous  or  malt 
liquors  or  intoxicating  bitters,  and  for  other 
purposes.'  In  the  body  of  the  act  It  was  pro- 
vided that  upon  a  failure  to  pay  such  tax 
the  dealer  may  be  Indicted  and  punished  for 
a  misdemeanor.  It  was  held  that  such  act 
was  objectionable,  neither  as  containing  mat- 
ter different  from  Its  title,  nor  as  contain- 
ing more  tlian  one  subject-matter."  In  Iron 
Co.  V.  State,  160  Ind.  382,  66  N.  B.  1006,  62 
L.  R.  A.  141,  where  a  similar  provision  of 
the  Constitution  of  Indiana  was  under  con- 
sideration, the  court  says:  "It  is  first  sub- 
mitted that  because  the  title  of  the  act 
makes  no  mention  of  penalties  for  the  viola- 
tion of  its  provisions,  the  penalty  clause  of 
section  2  Is  void  under  article  4,  {  19,  of 
the  Constitution,  which  provides  that  'every 
act  shall  express  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  suIh 
ject  shall  be  expressed  in  the  title.'  The  evi- 
dent purpose  in  requiring  a  title  to  a  legisla- 
tive proposition  was  thereby  to  convey  no- 
tice of  the  general  subject  to  be  effected  to 
those  who  are  called  on  to  act  upon  It  and 
thus  to  prevent  deception  by  the  blending  of 
Incongruous  subjects  In  the  same  act.  It  la 
only  necessary  that  the  general  subject  of  the 
act  be  expressed — that  is,  be  Indicated — by 
the  title.  It  is  not  essential  that  the  means 
and  methods  provided  by  the  act  for  the  se- 
curing of  intended  results  and  ends  shall  be 
set  forth  In  the  title.  No  act  of  the  Legisla- 
ture can  be  made  effective  without  some  rea- 
sonable provision  for  its  enforcement,  and  the 
assessment  of  a  penalty  for  noncompliance 
has  long  and  many  times  been  recognized  by 
the  General  Assembly  and  the  courts  of  this 
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state  as  an  efllclent  and  reasonable  means  of 
securing  obedience.  The  penalty  proTislon  of 
section  2  is,  therefore,  not  only  connected 
with  and  germane  to  the  subject  of  the  act, 
but  calculated  to  be  an  effective  means  In 
accomplishing  the  purpose  Indicated  by  the 
title.  Hence  the  provision  is  not  within  the 
evil  intended  by  the  Constitution  to  be  ex- 
cluded." In  Ex  parte  Mabry,  6  Tex.  App.  93, 
the  same  view  Is  expressed,  the  court  hold- 
ing that  the  statute  which  provided  a  penal- 
ty for  the  failure  to  pay  a  certain  tax  was 
not  violative  of  this  provision  of  the  Ck>n8ti- 
tutlon,  because  the  same  was  not  expressed 
in  the  title  of  the  act.  Believing  that  the 
trial  court  did  not  err  in  overruling  appel- 
lant's exceptions  to  the  petition  on  this  ac- 
count, we  therefore  overrule  these  assign- 
ments. 

By  its  ninth  and  tenth  assignments  of  er- 
ror appellant  contends  that  the  court  commit- 
ted error  in  rendering  Judgment  against  It 
for  the  full  amount  of  penalties,  because 
there  was  not  introduced  on  the  trial  of  the 
case  any  evidence  of  the  violation  of  said 
law  by  defendant,  other  than  the  two  viola- 
tions mentioned  and  described  in  plalntifTs 
petition,  and  it  did  not  appear  that  defendant 
was  guilty  of  a  willful  and  continuous  viola- 
tion of  the  law,  with  intent  to  evade  its  pro- 
visions, and  because  it  was  not  shown  that 
defendant  was  not  willing  at  ail  times  since 
the  law  took  effect,  if  in  fact  it  was  valid,  to 
comply  with  the  provisions  of  said  law  in 
all  respects,  in  case  it  should  be  determined 
that  said  law  was  valid  and  constitutional ;  or 
that  defendant  has  not  compiled  with  said 
law  In  all  respects,  except  the  two  Instances 
set  forth  in  plaintiff's  petition.  Wherefore, 
imder  the  circumstances,  the  assessing  against 
it  of  the  maximum  penalty  In  each  case  was 
unwarranted,  contending  that  only  the  mini- 
mum penalty  in  each  Instance  should  have 
been  assessed,  and  that  the  action  of  the 
court  in  assessing  the  maximum  penalty 
against  It  In  each  Instance  was  erroneous, 
and  that  the  Judgment  was  excessive,  out- 
rageous, and  unconscionable. 

The  petition  in  this  case  charged  the  ap- 
pellant with  two  distinct  and  Independent 
violations  of  law,  and  the  answer  specifical- 
ly admits  said  violations  as  charged,  and  the 
case  was  tried  upon  such  admissions.  There 
was  nothing  in  the  record  to  indicate  that 
the  two  trains  charged  to  have  been  run  with 
less  than  a  full  crew  for  each,  were.  In  fact, 
one  and  the  same  train,  or  that  they  were  in 
any  way  connected  with  each  other.    Counsel 


for  the  state  claimed  the  full  penalty  for 
each  violation,  and  counsel  for  appellant, 
while  declining  to  agree  to  this  contention, 
made 'no  protest  or  objection,  except  that  be 
was  not  authorized  to  make  any  agreement 
relative  to  what  penalty  the  court  should 
assess  for  each  violation.  Appellant  made  a 
motion  In  the  court  below  to  reduce  the  pen- 
alty, but  the  record  fails  to  show  that  the 
same  was  presented  to  or  acted  upon  by  the 
trial  court,  for  which  reason  appellee  here 
urges  that  the  same  Is  not  the  subject  for 
revision  in  this  court,  and  cannot  be  made 
the  basis  of  an  assignment  of  error.  We  dif- 
fer with  appellee  as  to  this  contention,  hold- 
ing that  appellant,  notwithstanding  its  fail- 
ure to  have  the  (natter  presented  for  revision 
in  the  court  below,  it  being  a  trial  before  the 
court  without  a  Jury,  still  has  the  right  to 
present  the  same  for  the  consideration  of  this 
court.  The  question  here  raised  has  been  ex- 
pressly passed  on  by  the  Supreme  Court  la 
Greer,  Mills  &  Co.  v.  Featherston,  95  Tex. 
654-661,  69  S.  W.  69,  and  West.  Union  Tel. 
Co.  V.  Mitchell,  89  Tex.  441-444,  35  S.  W.  4- 
However,  the  matter  here  complained  of  was, 
in  our  Judgment,  within  the  discretion  of 
the  trial  court.  The  law  prescribed  a  penal- 
ty for  its  violation  in  each  instance  of  not 
less  than  $100  nor  more  than  $1,000.  It  wu» 
the  duty  of  the  trial  court.  In  the  first  in- 
stance, to  determine  what  in  its  Judgment 
was  the  proper  penalty  to  be  imposed,  and 
we  cannot  say,  under  the  circumstances  dis- 
closed by  the  record,  that  there  was  any 
abuse  of  this  discretion.  State  v.  Liaredo  Ice- 
Co.,  06  Tex.  467,  73  S.  W.  951;  Waters-Pierc* 
Oil  Co.  V.  State  (Tex.  Civ.  App.)  106  S.  W. 
918;  Com.  v.  Murphy,  165  Mass.  66,  42  N.  E^ 
504,  30  L.  R.  A.  734,  52  Am.  St.  Rep.  496;  Ex 
parte  Keeier,  45  S.  C.  537,  23  S.  E.  865,  81  U 
B.  A.  678,  55  Am.  St.  Rep.  785;  State  v.  Fos- 
ter, 22  B.  I.  163,  46  Atl.  833,  50  I/.  R.  A.  339; 
People  V.  Morris,  80  Mich.  634,  45  N.  W.  591, 
8  L.  R.  A.  685;  State  r.  Teeters,  97  Iowa,  45S,. 
66  N.  W.  754;  State  v.  Becker,  3  S.  D.  29. 
51  N.  W.  1018;  Harper  v.  Commonwealth,  93 
Ky.  290,  19  S.  W.  737.  Believing  that  there 
is  no  merit  in  these  assignments,  the  same- 
are  overruled. 

After  a  full  and  careful  consideration  of 
all  the  questions  involved  in  this  appeal,  aid- 
ed by  elaborate  briefs  and  able  oral  argu- 
ments on  behalf  of  both  parties,  we  conclude 
that  there  was  no  error  in  the  action  of  the 
trial  court,  and  the  Judgment  is  therefore  in. 
all  things  affirmed. 

Affirmed. 
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ALDRIDGE  T.  ALDRIDGE  et  al. 

(Coart  of  Appeals  of  Kentucky.     April  28, 
1908.) 

TEOSTS— ACCOUItTING-— IWVKSTMENT  OF  FUNDS 
— BlTRDKN   OF   PbOOF. 

Decedent  received  moneT  under  a  testa- 
mentary provision  re|<ittiring  ner  to  hold  it,  or 
land  in  which  Ehe  might  invest  it,  in  trust  for 
her  sister.  She  was  not  authorized  to  use  any 
part  of  the  principal  without  the  chancellors 
consent,  and  it  does  not  api>ear  that  she  used 
any  of  it,  or  was  authorized  to  do  so.  Her  ad- 
ministrator sues  to  settle  her  estate,  claiming 
that  she  invested  the  money  in  the  purchase 
price  of  land  taken  in  her  own  name,  and  her 
devisees  deny  it.  Held,  that  the  legal  presump- 
tion is  that  decedent  faithfully  performed  her 
dnties  and  invested  the  money  in  the  land,  it 
appearing  that  she  did  not  have  the  trust  fnnd 
at  her  death,  and  that  the  burden  is  not  on  those 
claiming  the  cestui  que  trust's  interest  to  show 
that  the  money  was  so  invested ;  they  being  en- 
titled to  recover  upon  an  exhibition  of  the  will 
creating  the  trust  and  proof  that  the  money  had 
been  paid  to  decedent. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts.  {  483.] 

Appeal  from  Circuit  Court,  Garrard  County. 

"Not  to  be  officially  reported." 

Action  by  James  Aldrldge  against  Rath  H. 
Aldrldge  and  others.  From  the  Judgment, 
defendants  appeal.    Affirmed. 

Robert  Harding,  Emmet  Puryear,  and 
Greene  &  Van  Winkle,  for  appellants.  R.  H. 
Tomllnson,  for  appellee. 

CARROLL,  J.  In  1873  Catherine  Aldridge 
made  her  will,  which  was  probated  In  1875. 
She  left  surviving  her  two  daughters,  Ruth 
and  Bettle,  and  for  their  benefit  made  the 
following  provisions  In  her  will:  "I  give  and 
beqneatb  to  them  Jointly  sixty-two  acres  of 
my  land,  described  as  follows:  *  •  * 
They,  Rntb  and  Bettle,  to  have  the  sixty-two 
acres  of  land  for  and  during  their  lives,  and 
the  survivor  of  them  to  have  the  whole  as 
long  as  she  lives,  and  If  they  or  either  of 
them  die  without  Issue  living,  the  whole  shall 
after  the  death  of  the  survivor  be  equally  di- 
vided between  my  other  children  or  the  heirs 
of  such  of  them  as  may  be  dead.  If  Ruth 
and  Bettle  should  die  leaving  issue  living, 
■ucb  issue  shall  take  one-half  of  said  sixty- 
two  acres,  and  If  both  of  them  should  die 
leaving  an  issue,  the  sixty-two  acres  shall  be 
divided  between  the  issue  of  each  of  them 
equally,  the  issue  of  one  taking  one-half  and 
the  issue  of  the  other  taking  the  other  half. 
I  hereby  give  to  Ruth,  my  daughter,  the  right 
to  sell  and  convey  the  said  land  If  she  thinks 
It  better,  and  shall  hold  one-half  the  pro- 
ceeds In  trust  for  the  use  and  benefit  of  Bet- 
tle, or  buy  other  land.  If  she  deems  It  best,  and 
shall  hold  the  land  she  might  purchase  In  the 
same  way  as  she  would  the  sixty-two  acres 
If  she  would  keep  it  as  provided  above  In  this 
will."  Shortly  after  the  death  of  Mrs.  Al- 
dridge, her  children,  who  were  the  sole  dev- 
isees imder  her  will,  desiring  to  sell  the 
tract  of  land  left  by  the  testatrix,  a  part  of 
which  was  the  62  acres  devised  to  Ruth 
and  Bettle,  entered  Into  an  agreement  among 


themselves  and  conveyed  the  land,  which  con- 
tained 210  acres,  to  one  Hopper  as  trustee — 
the  deed  providing,  among  other  things,  that 
the  trustee,  when  he  sold  the  land,  should 
pay  to  Ruth  in  her  own  bight  and  as  trustee 
for  Bettle  such  proportion  of  tbe  purchase 
price  as  the  62  acres  of  land  -bore  to  tbe 
whole  price  obtained;  and  It  was  further 
agreed  that  Ruth  Aldrldge  "shall  have  such 
portion  of  the  jHroceeds  of  said  land  as  she 
may  be  entitled  to  according  to  this  Instru- 
ment and  agreement  absolutely,  and  to  do  as 
she  pleased  with,  and  shall  manage  and  con- 
trol the  portion  to  which  Bettle  Is  entitled 
under  the  will  aforesaid."  Soon  after  this 
Hopper  sold  the  land  for  $5,152,  and  paid  to 
Ruth  Aldrldge  In  her  own  right,  to  do  with 
as  she  pleased  according  to  the  agreement, 
$668,  the  part  of  the  proceeds  to  which  she 
was  entitled,  and  also  $668  to  which  she  was 
entitled  as  the  trustee  of  Bettle.  In  1887 
there  was  conveyed  to  Ruth  Aldrldge,  In  her 
own  name  and  by  a  good  and  sufficient  deed. 
In  consideration  of  $1,900,  a  tract  of  land 
containing  26  acres.  In  1902  Ruth  Aldrldge 
died,  leaving  a  will,  by  which  she  devised 
the  26  acres  of  land,  after  the  payment  of 
her  debts  and  some  minor  legacies,  to  Rose 
and  James  Aldrldge. 

In  this  action  by  her  administrator  with 
the  will  annexed  for  a  settlement  of  her  es- 
tate, it  was  charged  In  the  petition  that  Ruth 
Aldrldge  Invested  In  the  purchase  price  of 
the  26  acres  of  land  the  money  received  by 
her  as  trustee  of  Bettle  Aldrldge  from  the 
sale  of  Bettle's  interest  In  the  62  acres,  and 
that  she  held  one-half  the  26  acres  In  trust 
for  the  use  and  benefit  of  Bettle;  that  upon 
the  death  of  Bettle,  who  died  childless,  Ruth 
became  entitled  under  the  will  of  Catherine 
Aldrldge  to  the  use  of  Bettle's  part  for  her 
life,  but  upon  the  death  of  Ruth  the  one-half 
Interest  of  Settle  In  the  26  acres  passed  un- 
der the  will  of  Catherine  Aldrldge  to  the 
heirs  of  Catherine  Aldrldge.  The  other  one- 
half  of  the  26  acres  Ruth  owned  In  her  own 
right,  and  this  Interest  the  devisees  in  her 
will  were  entitled  to.  To  this  petition  the 
devisees  of  Ruth  Aldrldge,  who  are  the  ap- 
pellants here,  filed  an  answer.  In  which  they 
set  up  that  Ruth  Aldridge  did  manage  and 
control  the  proceeds  of  the  sale  of  tbe  62 
acres  that  belonged  to  Bettle  in  accordance 
with  the  will  of  Catherine  Aldrldge,  and  ex- 
pended the  same  for  the  support  and  mainte- 
nance of  Bettle  daring  her  life,  as  It  was 
contemplated  by  the  will  she  should  do,  and 
that  Bettle  was  cared  for  and  supported  by 
Ruth  Aldrldge  for  a  period  of  21  years,  and 
until  her  death.  They  denied  that  Ruth  only 
owned  one  half  of  the  land,  or  that  she  held 
the  other  half  in  trust  for  the  use  and  benefit 
of  Bettle,  or  that  Ruth  Aldridge  Invested  In 
tbe  26  acres  any  of  the  purchase  money  that 
she  received  as  trustee  for  Bettle  from  the 
sale  of  the  62  acres.  They  asked  that  they 
be  adjudged  entitled  to  the  whole  of  the  land 
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after  the  payment  of  debts.  To  this  answer 
a  reply  was  filed,  completing  the  pleadings. 
Depositions  were  taken  by  the  administrator, 
to  which  exceptions  were  sustained,  and  the 
court,  upon  the  pleadings  and  exhibits,  ad- 
judged that  the  devisees  of  Ruth  Aldridge 
were  only  entitled  to  one  half  the  proceeds  of 
the  sale  of  the  26  acres  which  was  sold  un- 
der a  decree  of  court,  and  that  the  heirs  of 
Catherine  Aldridge  were  entitled  to  the  oth- 
er half;  the  court  proceeding  upon  the  Idea 
that  the  one-half  of  the  land  owned  by  Ruth 
Aldridge  at  her  death  belonged  to  Bettie,  and 
had  been  purchased  with  her  part  of  the 
money  derived  from  the  sale  of  her  interest 
In  the  62  acres. 

It  Is  strongly  insisted  in  behalf  of  appel- 
lants that  this  Judgment  is  erroneous,  t>e- 
cause  there  is  no  evidence  that  any  part  of 
Settle's  money  was  invested  In  the  26  acres 
owned  by  Ruth  at  her  death;  and,  as  the 
title  to  the  26  acres  was  in  Ruth,  the  pre- 
sumption is  that  she  purchased  it  with  her 
own  money,  and  consequently  had  the  right 
to  dispose  of  it  as  she  pleased.  On  the  other 
hand,  It  Is  the  contention  of  the  appellee 
that  as  Ruth  Aldridge  was  appointed  the 
trustee  of  Bettie  under  the  will  of  Catherine 
Aldridge,  charged  with  the  duty  of  holding 
in  trust  for  her  use  and  benefit  her  estate, 
and  empowered  with  authority  to  sell  and  in- 
vest the  proceeds  in  other  land  to  be  held  In 
the  same  manner,  that  Ruth  in  the  discharge 
of  this  trust  purchased  one-half  the  land 
with  the  proceeds  of  Settle's  Interest  In  the 
trust  fund,  or  at  least  Invested  the  trust 
fund  In  this  land,  and  the  mere  fact  that  she 
took  the  title  In  her  own  name  did  not  have 
the  efTect  of  divesting  Bettie  of  her  one-half 
interest  in  the  land.  The  real,  and  In  fact 
only,  question  in  the  case  is:  Was  it  Incum- 
bent upon  appellee  to  prove  that  Settle's 
money  was  Invested  in  the  land  owned  by 
Ruth  at  her  death,  or.  In  the  absence  of  evi- 
dence upon  this  point,  will  It  be  presumed 
that  Ruth,  in  the  discharge  of  her  duties  as 
trustee.  Invested  Settle's  money  in  the  land? 
Ruth  received  as  trustee  for  Bettie  from  the 
sale  of  the  62  acres  $668.  Under  the  will  of 
Catherine  Aldridge  she  was  obliged  to  bold 
this  money  for  the  use  and  benefit  of  Bettie, 
or,  if  she  Invested  it  in  land,  the  title  to  the 
land  to  be  held  in  the  same  manner  as  the 
title  to  the  62  acres.  Under  this  provision  of 
the  will  It  Is  manifest  that,  if  Ruth  did  not 
Invest  this  money  in  land,  her  estate  must  ac- 
count for  the  principal  of  the  fund  so  receiv- 
ed. She  was  not  authorized  by  the  will  to 
use  any  part  of  the  principal  without  asking 
and  obtaining  the  consent  of  the  chancellor. 
Nor  does  the  record  show,  except  in  the  aver- 
ments of  the  answer,  that  she  did  use  any  of 
ttie  principal;  and  it  is  not  claimed  that  the 
advice  of  the  chancellor  was  asked.  We 
therefore  conclude  that  the  legal  presumption 
Is  that  Ruth  performed  faithfully  her  duties 
as  trustee,  and  at  her  death  had  possession 
of  the  trust  fund  or  invested  it  In  this  land. 


The  dotial  In  the  answer  that  any  part  of 
the  trust  fund  was  Invested  in  this  land  was 
not  sufficient  to  place  the  burden  of  pvoTins 
that  It  was  upon  the  heirs  of  Catherine  Al- 
dridge, who  asserted  claim  to  Settle's  inter- 
est. These  heirs  were  entitled  to  recover  up- 
on an  exhibition  of  the  will  of  Catherine  Al- 
dridge and  the  deed  showing  that  the  land 
had  been  sold  and  the  proceeds  paid  to  Ruth. 

A  question  is  made  as  to  the  right  and 
propriety  of  the  administrator  with  the  will 
annexed  of  Ruth  Aldridge  to  assert  a  claim 
in  opposition  to  her  will,  or  to  raise  a  ques- 
tion as  to  the  right  or  Interest  of  the  devisees 
mentioned  in  the  will  to  receive  their  part  of 
the  estate,  or  to  favor  the  interest  of  persons 
asserting  rights  hostile  to  the  will.  But  we 
do  not  consider  this  lmi>ortant.  Ruth  did  not 
have  the  trust  fund  at  her  death,  and  tbe 
legal  presumption  is  that  she  Invested  it  In 
this  land. 

As  the  lower  court  so  adjudged,  it  must  be 
affirmed. 

LOUISVILLE   RT.   CO.   v.   WILLIAMS. 


(Court  of  Appeals  of  Kentucky. 
1908.) 


April  23. 


1.  CouPBOinsE  AND  Seitlkmeht— QunnoifB 
FOB  Jttbt — Cabbiebs  or  Passbnokbs— Ac- 
tion roB  Injubies. 

In  an  action  by  a  passenger  aKainst  a  street 
car  oomimnv  for  injuries,  whether  plaintiff  had 
compromised  her  claim  prior  to  the  action  keld 
to  l>e  a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  10,  Compromise  and  Settlement,  {  95.] 

2.  Tbiai-— Rbception  op  Evidence— Tender. 

In  an  action  against  a  carrier  for  personal 
injnries,  where  defendant  by  amended  answer 
pleaded  a  settlement  in  bar,  and  the  amount 
alleged  to  have  been  paid  in  settlement  had  beea 
paid  into  court  in  compliance  with  the  coart's 
order,  the  court  acted  within  its  discretion  in 
allowing  plaintiff's  attorney  to  be  sworn,  after 
tbe  evidence  was  closed,  and  to  testify  that  he 
bad  tendered  the  money  to  defendant,  where  de- 
fendant bad  put  tbe  tender  in  issue  in  its  re- 
joinder, which  was  not  in  the  papers  of  the  case, 
and  plaintiff's  attorney  consequently  had  no 
knowledge  that  the  issne  had  been  made. 

[£}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  159,  160.] 

8.  Tendeb— Pebsons  to  Whom  Tendeb  Mat 
BE  Made— OmcEBS  of  Cobpobation. 

A  tender  to  an  officer  of  a  oori)oratlon  act- 
ing in  place  of  its  treasurer  is  a  sufficient  ten- 
der to  the  corporation. 

[E>d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tender,  |  9.] 

4.   WrrNESSES  —  CRBDIBIUTT  —  EVIDKRCB     TO 

Show  Bias. 

In  a  personal  injury  action  against  a  car- 
rier, evidence  ttiat  a  physician  who  was  a  wit- 
ness for  defendant  had  proposed  dnring  the  tri- 
al of  the  case  to  compromise  it  for  $400  was 
admissible,  as  tending  to  show  that  he  was  tak- 
ing an  interest  in  the  case  for  defendant,  and 
was  biased. 

[liid.  Note.— For  cases  in  point,  see  Gent.  Die- 
vol  50,  Witnesses,  U  1201,  1202.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 
"Not  to  be  officially  reported" 
Personal   injury  action  by  Ora  WlUUma 
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against  the  LoolsTllIe  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Falrlelgh,  Strauss  &  Fairlelgb  and  Greene 
k  Van  Winkle,  for  appellant.  Bennett  H. 
Young  and  Poptiam  &  Webster,  for  appellee. 

HOBSON,  J.  Mrs.  Ora  Williams  was  on  a 
atrept  car  going  south  on  Walnut  street  In 
Louisville.  Sbe  rang  the  bell  to  stop  at 
Seventh  street  When  the  car  stopped,  she 
got  up  and  went  out  on  the  platform.  Just 
as  she  was  stepping  from  the  platform  the 
car  was  started.  This  caused  her  to  miss  the 
stq[>,  and  she  was  thrown  to  the  street,  fall- 
ing on  her  shoulder  and  head.  She  sustain- 
ed palAfal  Injuries,  for  which  she  brought 
this  SDit  Tbe  jury  to  whom  the  case  was 
submitted  found  a  verdict  for  her  in  the  sum 
of  1500,  and  the  railway  company  appeals. 

By  an  amended  answer  the  defendant  plead- 
ed that  Mrs.  Williams  had  compromised  with 
it  for  $2S  paid  her  by  it  Mrs.  Williams  tes- 
tlDed  that  she  did  not  know  anything  abont 
the  alleged  compromise;  that  she  was  suffer- 
ing intensely  from  her  injuries,  and  that  an 
opiate  was  administered  to  her ;  that  when 
she  came  to  herself,  the  money  was  on  the 
bed,  and  she  was  told  it  was  left  there  by 
the  defendant  but  that  she  did  not  know  any- 
thing of  the  transaction.  According  to  the 
proof  for  the  defendant  the  compromise  was 
deliberately  made;  but,  under  the  evidence, 
the  question  was  properly  left  to  the  Jury. 
The  alleged  settlement  was  made  rai  the  day 
after  tbe  injury,  when  Mrs.  Williams  was 
suffering  Intensely,  and  after  an  opiate  had 
been  administered  to  her.  L.  ft  N.  R.  R.  Go. 
T.  Helm,  89  S.  W.  709,  ,28  Ky.  Law  Rep.  603. 

After  the  evidence  was  closed  the  court 
allowed  the  plaintiff's  attorney  to  be  sworn, 
and  to  testify  that  he  had  tendered  the  $25  to 
tbe  defendant.  The  court  did  not  abuse  a 
sound  discretion  In  allowing  this  to  be  done, 
as  an  order  had  been  made  in  the  case  by 
which  the  $25  was  paid  into  court,  and  the  re- 
Joinder,  which  put  the  tender  in  Issue,  was 
not  in  the  papers  of  the  case,  and  in  this 
way  the  attorney  was  misled.  The  proof  was 
not  offered  earlier  because  the  attorney  did 
not  know  that  there  was  an  Issue  on  the 
question.  No  objection  was  made  at  the  time 
that  the  tender  was  not  made  soon  enough, 
at  least  no  questions  were  asked  to  show  the 
date  of  the  tender;  the  only  point  made  at 
the  time  being  that  the  evidence  came  too 
late.  But,  aside  from  this,  when  the  defend- 
ant by  an  amended  answer  set  up  the  compro- 
mise, the  plaintiff  was  properly  allowed;  aft- 
er tendering  the  money  to  the  defendant  and 
paying  It  into  court  to  proceed  with  her  ac- 
tion. The  plaintiff  sued  upon  her  cause  of 
action  for  the  tort  The  amended  answer 
pleaded  the  settlement  in  bar  of  the  action. 
To  avoid  this  plea,  the  plaintiff  might  show 
that  the  settlement  was  obtained  when  she 
was  imconscious,  and  that  she  had  promptly 
■tendered  tbe  money  back,  and,  when  tbe  ten- 


der was  refused,  paid  It  into  court  Tbe 
tender  was  made  to  an  officer  of  the  defend- 
ant acting  In  place  of  the  treasurer.  The 
tender  to  him  was  sufficient  His  answer 
when  the  tender  was  made  is  sufficient  to 
show  prima  facie  that  the  tender  was  made 
before  the  suit  was  brought  Hoyt  v. 
Byrnes,  11  Me.  475;  24  Am.  Jk  Eng.  Encyc. 
320;  Railroad  Co.  v.  Dupree's  Adm'r,  07  S. 
W.  15,  23  B^y.  Law  Rep.  2348;  Union  Tel.  Co. 
V.  Parsons,  72  S.  W.  800,  24  Ky.  Law  Rep. 
2008.  Dr.  Ryan  was  Introduced  as  a  witness 
for  tbe  defendant  and  gave  testimony  im- 
portant In  Its  defense.  On  croBs-ezamination 
the  plaintiff  attempted  to  show  that  he  was 
in  the  service  of  the  defendant  or  employed 
by  it  and,  to  establish  his  bias,  asked  him  if 
he  had  not  during  the  trial  of  the  case  pro- 
posed to  compromise  It  at  |40O.  He  denied 
having  made  the  statement,  and  the  court 
allowed  tbe  plaintiff  to  prove  by  another  wit- 
ness that  Ryan  bad  made  this  proposition; 
the  court  then  telling  the  Jury  that  the  evi- 
dence was  only  to  be  considered  as  bearing 
on  bis  credibility,  and  not  as  showing  a  con- 
cession of  liability  on  tbe  part  of  the  defend- 
ant Tbe  evidence  was  properly  admitted,  as 
the  bias  of  a  witness  may  always  be  shown 
on  tbe  question  of  bis  credibility.  The  evi- 
dence did  not  show  that  Dr.  Ryan  was  a 
representative  of  the  company,  and  It  was 
not  admitted  for  that  purpose,  but  it  did  tend 
to  show  that  Dr.  Ryan  was  taking  an  interest 
in  tbe  case  for  the  railway  company,  and 
tended  to  show  bis  bias,  and  was  therefore 
properly  admitted  as  affecting  bis  credibility. 
Meauz  v.  Meaux,  81  Ky.  75;  Railway  Co.  v. 
Constans,  74  S.  W.  705,  25  Ky.  Law  Rep.  158. 
Judgment  affirmed. 


UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  v.  MILSTEAD. 

(Coort  of  Appeals  of  Kentncky.     April  24, 
1908.) 

1.  MuNioiPAi.  CoBFOKATiOHB—PoucE— Bonos 
— Pewaltt— LiABiLrrr  of  SxraETT. 

Kv.  St  1903, 1  3^7,  provides  that  a  police- 
man shall  give  bond,  with  sureties,  in  the  sum 
of  $1,000,  for  any  unlawfnl  conduct  or  assault 
etc.  Section  3752  provides  that  in  an  action  on 
any  bond  given  by  an  officer  tbe  recovery  against 
the  principal  and  surety  shall  not  be  limited  to 
the  penalty  of  the  Iwnd.  Held,  that  tbe  two 
statutes  would  be  construed  together,  and  that 
the  latter  section  must  be  read  into  the  bond, 
and  hence  it  anthorlzed  a  judgment  against  tbe 
sureties  on  such  bond  for  an  amount  in  excess 
of  the  penalty  of  the  bond. 

[Ed.  Note.— For  cases  In  i>oint,  see  Cent  Dig. 
VOL  36,  Municipal  Corporations,  {  409.] 

2.  Same— Punitive  Daicaois. 

Where  plaintiff  in  an  action  on  a  bond  of  a 
police  officer  is  by  virtue  of  the  provisions  of 
section  8752,  Ky.  St  1903,  authorized  to  recover 
against  the  sureties  an  amount  in  excess  of  the 
penalty  of  tbe  bond,  the  sureties  are  not  liable 
for  pnnitive  damages  awarded  against  the  officer, 
but  are  only  liable  to  compensatory  damages. 

8.   DAMAQES— PXBSONAI.    iRJTTBIXa— EXCESSIVE 

Vebdict. 

In  an  action  on  the  bond  of  a  police  of- 
ficer, for  the  negligent  shooting  of  plaintlif,  in 
wliidi  a  physician  testified  that  the  hajury  was 
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pormanent,  a  verdict  of  $3,000  is  not  excesglve, 
where  It  appeared  that  the  wound  was  inflicted 
by  a  ball  from  a  38  caliber  pistol,  which  ball 
penetrated  the  breastbone;  that  plaintiff  had  to 
be  chloroformed  and  the  ball  drilled  out  with  an 
auger  and  chisel ;  that  she  lay  in  bed  two  weeks, 
ana  after  taking  employment  was  compelled  to 
stop  and  have  another  operation  performed ;  and 
that  she  could  do  no  heavy  work  and  could  not 
press  her  shoulders  back  nor  lie  on  her  left  side. 
[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  H  372-396.] 

4.  Appi:a1/—R)b:vikw— Questions    of    Pact— 

EbCCESSIVE   VlRDICTS. 

The  court  on  appeal  will  mot  reverse  a  case 
for  excessive  damages,  except  where  the  verdict 
is  80  flagrantly  excessive  as  appears  at  first 
blush  to  have  resulted  from  passion  and  prej- 
udice. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3944.] 

5.  Sakb— Objections    on    New    Tbiai^-Bp- 

7ECT. 

An  error  in  the  admission  of  evidence  not 
relied  on  in  the  motion  for  new  trial,  cannot  be 
considered  on  appeal. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  iS  1691-1696.] 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  offlclally  reported." 

Action  by  Emma  Milstead  against  Sol  Wood 
and  the  United  States  Fidelity  ft  Guaranty 
Company  on  the  bond  of  Sol  Wood  as  a  police 
officer.  From  a  Judgment  for  plaintiff,  de- 
fendant United  States  Fidelity  ft  Guaranty 
Company  appeals.    Affirmed. 

It.  F.  Zerfoss,  for  appellant  R.  S.  DInkle 
and  Watt  M.  Prltchard,  for  appellee. 

CLAT,  C.  On  Sunday,  March  25,  1906, 
while  appellee,  Emma  Milstead,  was  stand- 
ing in  the  rear  of  the  kitchen  of  the  dwelling 
house  of  Mrs.  Tieman,  in  Ashland,  Ky.,  a 
shot  was  fired  by  a  man  by  the  name  of  Sol 
Wood,  the  ball  passing  through  the  window 
of  tbe  kitchen  and  striking  appellee  In  the 
breast  At  the  time  be  fired  the  shot  Wood 
was  a  policeman  of  the  city  of  Ashland,  and, 
as  sncb,  was  attempting  to  arrest  one  Charlie 
Bryant  whom  he  had  pursued  from  the  city 
lockup  from  which  said  Bryant  had  escaped 
while  incarcerated  therein  on  a  charge  of 
drunkenness.  This  action  was  instituted  in 
the  Boyd  circuit  court  by  appellee  against 
Sol  Wood  and  his  surety,  the  United  States 
Fidelity  &  Guaranty  Company,  to  recover 
damages  for  the  Injury  received.  The  trial 
resulted  in  a  verdict  and  Judgment  against 
the  defendants  below  for  $3,000  damages. 
From  this  Judgment  the  United  States  Fi- 
delity &  Guaranty  Company  prosecutes  this 
appeal. 

Appellant  first  contends  that  the  court  er- 
red In  refusing  to  Instruct  the  Jury  limiting 
the  liability  of  appellant  to  $1,000 ;  its  core- 
nant  in  the  contract  sued  on.  The  bond 
executed  by  appellant  was  in  the  sum  of 
$1,000.  Ky.  St  1908,  «  3497,  provides:  "Every 
policeman,  before  he  enters  upon  the  duties 
of  his  office,  shall  give  bond,  with  approved 
surety,  before  tbe  mayor,  to  the  common- 
wealth of  Kentucky,  in  tbe  sum  of  one  thou- 


sand dollars,  for  the  faithful  performance  of 
the  duties  of  his  office ;  and  for  any  unlawful 
arrest  or  unnecessary  or  cruel  beating  or  as-, 
sault  in  making  an  arrest  he  and  his  bonds- 
men shall  be  liable  to  the  person  so  Injured  on 
said  bond." 

Section  3752  provides:  "  •  •  •  Aud  tbe 
recovery  against  principal  and  surety  shall 
not  be  limited  by  the  amount  of  the  penalty 
named  In  such  bond." 

Counsel  for  appellant  contends  that  these 
two  statutes  are  of  equal  dignity  and  should 
be  construed  so  as  to  give  effect  to  both ;  that 
In  order  to  do  this.  It  should  be  held  that  the 
latter  provision  does  not  apply  to  municipal 
corporations  where  the  Legislature  has  pro- 
vided a  different  rule.  This  question,  how- 
ever, has  been  decided  adversely  to  the  con- 
tention of  counsel  In  the  case  of  Growbarger 
et  al.  v.  United  States  Fidelity  ft  Guaranty 
Company  et  al.,  102  8.  W.  873,  31  Ky.  Law 
Eep.  555,  11  L.  R.  A.  (N.  S.)  758.  In  that 
case  Stevens,  marshal  of  the  town  of  Mc- 
Henry,  after  arresting  W.  L.  Growbarger, 
and  while  having  him  In  custody  for  a  mis- 
demeanor, shot  and  killed  him.  His  wldow- 
and  administrator  Instituted  an  action  against 
Stevens  and  his  surety  on  his  official  bond,  to 
recover  of  them  $20,000  damages.  Tbe  bond 
executed  by  Stevens  and  his  surety  was  sim- 
ilar to  the  bond  sued  on  this  action,  the  penal- 
ty therein  named  being  $1,000.  The  surety 
contended,  as  does  appellant  in  this  case, 
that  it  was  liable  on  said  bond  only  to  tbe  ex- 
tent of  $1,000.  In  passing  upon  the  ques- 
tion this  court  said:  "The  question  is,  we 
think,  settled  by  section  3752  of  the  statutes, 
supra,  which  allows  actions  on'  such  a  bond 
as  that  here  sued  on  by  appellant,  and  In  ad- 
dition contains  the  following  provision:  'And 
the  recovery  against  the  prlncii)al  and  sure- 
ty shall  not  be  limited  by  the  amount  of  the 
penalty  named  In  such  bond.'  The  bond,  be- 
ing controlled  by  the  section  supra,  must  be 
considered  In  connection  with  it  In  other 
words,  the  provisions  of  the  statute  must  be 
read  Into  tbe  bond  in  order  to  determine  the 
extent  to  which  appellee  may  be  held  liable. 
In  the  event  appellant  on  the  trial  shows  her- 
self entitled  to  recover  at  all.  Moss  v.  Row- 
lett  112  Ky.  121,  65  S.  W.  153,  358.  Treating 
the  provisions  of  the  section  supra  as  a  part 
of  the  bond,  we  conclude  that  the  amount  that 
may  be  recovered  is  not  limited  to  the  $1,000 
named  therein,  but  while  this  is  true  if  ap- 
pellant shows  hersdf  entitled  to  recover,  the 
Jury  cannot  properly  award  her  punitive 
damages  as  against  appellee.  Punitive  dam- 
ages may  be  recovered  of  the  marshal,  Ste- 
vens, but  only  compensatory  damages  can  be 
recovered  of  the  surety  In  his  official  bond." 

The  next  ground  relied  upon  by  appellant 
is  that  the  damages  are  excessive.  The  evi- 
dence shows  that  the  wound  wa.^  Inflicted  by 
a  ball  from  a  38  caliber  pistol.  This  ball 
penetrated  the  breastbone.  Appellee  was 
chloroformed,  and  the  physician  used  an 
auger  and  chisel  and  drilled  Into  the  breast- 
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bone,  flnally  extracting  tbe  ball.  After  the 
ball  was  remoyed  appellee  lay  in  bed  for 
about  two  weeks.  Thereafter  she  got  up  and 
■walked  around  the  house.  Subsequently  she 
took  employment,  but  was  compelled  to  quit 
and  hare  another  operation  performed.  The 
second  operation  was  performed  in  June. 
The  wound  was  cauterized,  but  It  did  not 
heal  until  the  latter  part  of  August  This 
trial  was  had  in  February,  1907,  almost  a 
year  after  the  injury.  The  record  shows  that 
appellee  could  not  then  do  heavy  housework, 
such  as  sweeping  and  lifting  or  washing,  and 
could  not  press  her  shoulders  back.  When 
It  was  damp  weather  she  could  not  lift  any- 
thing. Had  pains  from  the  injury,  and  could 
not  He  on  her  left  side.  Dr.  B.  S.  Rice,  a 
graduate  of  a  medical  college,  testified  that 
the  injury  to  appellee  was  permanent ;  that 
the  operation,  which  consisted  of  drilling  into 
the  breastbone  in  order  to  extract  the  bullet, 
necessarily  weakened  the  breastbone  to  such 
an  extent  that  she  could  not  lift  anything 
heaTy  or  do  work  that  required  strength,  such 
as  sweeping,  washing,  or  any  housework; 
that  this  weakness  would  continue  as  long 
as  she  lived.  It  is  a  well-settled  rule  of  this 
court  not  to  reverse  a  case  on  the  ground  of 
excessive  damages  except  where  the  verdict 
is. 80  flagrantly  excessive  as  appears  at  first 
blush  to  have  resulted  from  passion  and  prej- 
udice. Louisville  &  Nashville  Railroad  Co. 
V.  Mitchell,  87  Ky.  327,  8  S.  W.  706.  Appel- 
lee in  this  case  is  28  years  of  age.  She  must 
have  suffered  intensely,  both  physically  and 
mentally.  Before  her  lies  a  long  life.  Her 
strength  and  power  to  work  will  necessarily 
be  impaired  by  the  large  hole  which  was 
made  in  her  breastbone  in  order  to  extract 
the  bullet  Under  these  circumstances,  we 
are  unable  to  say  that  the  verdict  for  ^,000 
is  .excessive. 

It  is  next  insisted  that  the  court  erred  in 
permitting  Dr.  B.  S.  Rice  to  be  asked  and  to 
answer  certain  questions.  It  does  not  ap- 
pear, however,  that  appellant  relied  upon  this 
alleged  error  as  gn^ound  for  a  new  trial ;  that 
being  the  case,  it  will  not  now  be  considered 
by  the  court 

The  Instructions  given  by  the  trial  court 
are  not  seriously  complained  of.  We  have 
carefully  examined  them,  and  are  of  the  opin- 
ion that  they  fairly  presented  the  law  of 
the  case 

Perceiving  no  prejudicial  error  In  the  rec- 
ord, the  Judgment  Is  affirmed. 


FREKMAN  et  al.  v.  BOW. 

(Court  of  Appeals  of  Kentucky.     April  80, 
190a) 

1.  Tbndor  and  Purchaser— PntroBMAHOE  or 
Contract  —  Quantitt  of  Land  —  Salk  in 
Gross— EiFFxcT  of  Deficierct. 

Where  there  is  a  surplus  or  deficit  upon  the 
nale  of  land  in  groat,  there  is  no  fixed  rule,  in 
the  absence  of  fraud,  misrepresentation,  or  mu- 
tual mistake,  by  which  to  determine  the  relief 
to  which  the  parties  are  entitled;    the  relative 


extent  of  the  sarplua  or  deficit  not  belnK  always 
controlling,  and  the  conduct  of  the  parties,  date 
of  the  contract,  the  value,  quantity,  locality,  and 
price  of  the  land,  and  other  facts,  must  be  con- 
sidered, each  case  depending  upon  its  own  pe- 
culiar equities  and  circumstances. 

SEJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  48,  Vendor  and  Purchaser,  §§  328,  329.] 

2.  Same. 

Plaintilf,  by  a  title  bond,  sold  and  bound 
herself  to  convey  to  defendant's  grantor  her 
entire  interest  in  her  mother's  estate,  it  being 
one-fourth  of  200  acres,  consisting  of  her  one- 
eighth  in  her  mother's  estate  and  the  one-eighth 
of  her  brother,  which  she  had  purchased,  the 
consideration  payable  at  certain  times,  provided 
that  she  could  make  good  title  to  the  property 

Purchased  from  her  brother.  When  the  title 
and  was  executed,  a  suit  was  pending  against 
the  children,  including  plaintiff,  of  which  the 
grantee  had  no  notice,  to  subject  a  part  of  the 
land  to  the  payment  of  debts,  and  thereafter  50 
acres  thereof  was  taken  to  satisfy  a  judgment. 
Held  that  since  neither  party  contemplated  at 
the  time  a  reduction  in  the  acreage  sold,  defend- 
ant should  be  allowed  a  rebate  to  the  extent  of 
the  value  of  the  land  sold,  in  analogy  to  the  re- 
lief awarded  where  a  purchaser  under  covenants 
of  warranty  is  deprived  of  title  by  a  judgment 
against  his  grantor. 

Appeal  from  Circuit  Court  Metcalf  County. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Bow  against  Emmet  Free- 
man and  another,  for  the  purchase  price  of 
land.  From  a  Judgment  for  plalntlCT,  de- 
fendants appeal.  Reversed,  and  judgment 
directed  for  plaintiff  in  a  less  sum. 

J.  W.  Klnnalrd,  for  appellants.  J.  W. 
Compton,  for  appellee. 

CARROLL,  J.  On  January  8,  1900,  the 
appellee  executed  to  Eph  Love  the  follow- 
ing title  bond:  "This  bargain  and  sale, 
made  and  entered  Into  this  the  8th  day  of 
January,  1900,  by  and  between  Bell  Poynter 
(now  Bow),  of  the  one  part,  and  Eph  Love, 
of  the  other  part,  witnesseth:  That  for  and 
in  consideration  of  the  sum  of  $400  I  have 
this  day  sold,  and  do  by  these  presents  bind 
myself  to  convey  by  deed,  to  Eph  Love  my 
entire  Interest  in  my  mother's  landed  estate, 
it  being  one-fourth  of  200  acres,  that  I  in- 
herited at  my  mother's  death  and  one-eighth 
that  my  brother  Clarence  Freeman  inherited 
at  the  same  time,  and  I  have  since  purchased 
It  from  him.  The  $400  is  to  be  paid  as  fol- 
lows: $200  cash  in  hand  paid,  the  receipt 
of  which  la  hereby  acknowledged,  and  $200 
in  12  months  from  this  date,  provided  I  can 
make  the  said  Eph  Love  a  good  title  to  the 
part  that  I  purchased  from  my  brother  Clar- 
ence Freeman."  Love  in  1908  aaaigned  this 
title  bond  to  the  appellant,  ETmmet  Freeman. 
Although  somewhat  awkwardly  written,  ap- 
pellee sold  to  Love  one-fourth  of  200  acres. 
Appellee's  mother  had  eight  children;  each 
of  them  being  entitled  to  one-eighth  of  the 
estate,  which  was  supposed  to  contain  200 
acres.  Appellee  purchased  the  Interest  of 
her  brother  Clarence,  and  thus  became  the 
owner  of  one-fourth  of  the  estate.  At  the 
time  this  title  bond  was  executed  there  was 
a  suit  pending  against  the  children,  Includ- 
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Ing  appellee,  seeUIng  to  snbject  a  portion  of 
the  land  to  the  payment  of  debts.  A  Judg- 
ment was  rendered  in  this  action,  subjecting 
50  acres  of  land  to  the  payment  of  these 
debts.  It  appeared  from  a  survey  made  aft- 
er the  bond  was  executed  that  there  were  206 
acres  of  land,  In  place  of  200  acres,  so  that, 
after  deducting  from  It  the  50  acres,  there 
was  left  for  division  among  the  eight  heirs 
155  acres,  and  as  a  result  appellant  only  re- 
ceived 38%  acres.  The  controversy  In  this 
case  grows  out  of  the  contention  on  the  part 
of  appellant  that  he  should  only  be  required 
to  pay  appellee  for  38%  acres  of  land,  where- 
as apt>ellee  claims  that  he  should  pay  her 
for  60  acres.  The  purchase  price  was  $8  an 
acre,  and  appellant  has  paid  $222JK>,  leaving 
a  balance  due  of  187.50  If  his  contention  Is 
sustained,  and  $177.60  If  appellee  is  correct. 
The  lower  court  adjudged  that  appellee  was 
entitled  to  recover  $177.50,  and  from  that 
Judgment  this  appeal  Is  prosecuted. 

The  evidence  throws  little  light  on  the  con- 
troversy, and  the  case  turns  upon  the  ques- 
tion whether  or  not  the  title  bond  contem- 
plated that  Love  should  get  one-fourth  of  200 
acres  of  land,  or  only  the  interest  therein 
owned  by  appellee,  whatever  that  might  \>e. 
Appellee  Insists  that  by  the  wording  of  the 
title  bond  the  land  was  sold  in  gross,  and 
not  by  the  acre;  In  other  words,  that  Mrs. 
Bow  sold  her  Interest  In  her  mother's  es- 
tate, without  reference  to  what  the  amount 
of  It  might  be.  There  Is  a  marked  distinc- 
tion between  sales  in  gross  and  sales  by 
the  acre,  as  affecting  the  rights  of  the  parties 
to  recover  for  any  excess  or  deficit  In  the 
quantity  of  land  sold  that  may  afterwards 
be  ascertained.  When  there  is  a  sale  In 
gross,  and  a  surplus  or  deficit,  no  fixed  role 
can  be  laid  down.  In  the  absence  of  fraud, 
misrepresentation,  or  mutual  mistake,  by 
which  to  determine  the  relief  that  the  ven- 
dor or  vendee  may  be  entitled  to.  The  equity 
of  each  case  must  depend  upon  its  own  pe- 
culiar circumstances.  The  relative  extent 
of  the  surplus  or  deficit  cannot  always  fur- 
nish an  Infallible  criterion.  The  conduct  of 
the  parties,  the  date  of  the  contract,  the  val- 
ue, quantity,  and  locality  of  the  land,  the 
price,  and  other  circumstances  must  al- 
ways be  considered.  Harrison  v.  Talbot,  2 
Dana,  258;  Young  v.  Craig,  2  Bibb.  270; 
Hall  V.  Ely,  76  S.  W.  848,  25  Ky.  Law  Rep. 
954;  Jesse's  Adm'r  v.  Hanna,  62  S.  W.  1012, 
23  Ky.  Law  Rep.  430.  There  was  no  fraud 
or  misrepresentation  in  this  case.  When  the 
bond  was  made  by  Mrs.  Bow  to  Love,  there 
was  thought  to  be  200  acres,  although  in 
fact  205  acres,  In  the  tract,  and  Mrs.  Bow 
was  entitled  to  one-fourth  thereof,  and  evi- 
dently believed  that  she  could  convey  to 
Love  the  quantity  of  land  specified  In  the 
bond,  namely,  "one-fourth  of  200  acres." 

But  after  this  bond  was  executed  and  de- 
livered, and  before  any  conveyance  was 
made  pursuant  to  It,  Mrs.  Bow  was  divested 
by  the  Judgment  of  the  court  of  title  to  11% 


acres.     This  being  so,  the  relief  to  which 
the  purchaser  Is  entitled  does  not  depend  en- 
tirely upon  the  principles  applicable  to  sales 
In  gross.     IJF  Mrs.  Bow  after  the  execution 
of  the  bond  had  not  been  divested  of  title  to 
a  portion  of  the  land,  and  a  survey  had  dis- 
closed  the   fact  that   the  entire   tract  only 
contained  155  acres,  in  place  of  200  acres. 
It  is  questionable  If  the  purchaser,  under  the 
terms  of  the  title  bond,  would  have  been  en- 
titled to  relief.    But  the  Judgment  divesting 
her  of  title  constitutes  a  marked  difference 
between   this   pro<;pedIng   and   an   ordinary 
suit  to  recover  for  a  deficit  when  there  has 
been  a  sale  In  gross.    The  purchaser,  Love, 
might  h4ve  been  willing  to  risk  his  Judg- 
ment as  to  the  number  of  acres  In  the  tract, 
and  to  take  a  chance  that  It  contained  200 
acres;  but  It  Is  manifest  that  under  the  facts 
of  this  casS  It  was  not  contemplated  by  the 
parties  that  the  quantity  would  be  reduced  by 
the  Judgment  of  the  court  In  the  pending 
suit.     Nor  does  It  appear  that  Love  knew 
that  such  an  action  was  pending.    It  Is  also 
evident,  from  the  testimony  of  Mrs.  Bow, 
that  she  did  not  know  or  believe  that  her  In- 
terest In  the  land  would  be  reduced  by  n 
Judgment  In  the  suit.     The  situation  of  the 
parties  is  virtually  the  same  as  it  would  bave 
been   if  a  deed  had  been  executed  with   a 
covenant  of  warranty,   and  afterwards  the 
purchaser  had  been  divested  of  title  by  a 
Judgment  against  the  vendor.     Our  conclu- 
sion is  that,  as  the  purchaser  was  in  fact 
divested  of  title  to  so  much  of  the  land  as 
was  recovered  In  the  Judgment,  he  should  be 
allowed  a  rebate  to  the  extent  of  the  value 
of  the  land  of  which  he  was  deprived. 

The  Judgment  of  the  lower  court  Is  re- 
versed with  directions  to  enter  a  Judgment 
In  favor  of  appellee  for  $87.50,  with  interest 
thereon  from  January  8,  1901,  until  paid. 


BANKERS'  FRATERNAL  UNION  v.  DONA- 
HUB. 


(Court  of  Appeals  of  Kentucky. 
1908.) 


April  28, 


1.  Appeal— Resebvatior  or  Gbourds— Mo- 
tion FOB  New  Tbiai^— Gboukds  Not  In- 
cluded. 

Alleged  error  not  relied  on  in  either  the 
original  or  supplemental  grounds  set  up  in  ask- 
ing a  new  trial  will  not  be  considered  on  appeal. 
[Ed.  Note.— For  cases  In  noint.  gee  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  0  1743-1756.] 

2.  Ihstjbarck— Mutual  Benefit  Insubance — 
Actions  fob  Benefits— Questions  fob  Jc- 
BT— Insanity  of  Inbubed — Suicide. 

Whether  an  insured  was  iiuuiDe  at  the  time 
he  hung  himself  held,  under  the  evidence,  for  the 
Jury. 

[Eld.  Note.— For  cases  In  point,  see  Gent  DIk- 
vol.  28,  Insurance,  {  2000.] 

8.  Same— Evidence— SuFFiciBNOT. 

Evidence  h^d  to  sustain  a  verdict  for  the 
beneSciary  on  the  issue  of  the  insured's  insanity 
at  the  time  he  hung  himself. 

[Bd.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  28,  Insurance,  {  2006.] 


Digitized  by 


Google 


Ky.) 


BANKERS'  FRATERNAL  UNION .t.  DONAHUE 


879 


4.  WmrassKS  —  CoicPETENCT— Httsbano    and 
Wife. 

In  an  action  on  a  mutual  benefit  certificate, 
eTidence  of  the  insured's  wife,  the  beneficiary, 
on  matters  of  fact  tliat  came  to  her  knowledge 
outside  of  and  in  spite  of  the  marital  relations, 
held  admissible. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  DiK. 
Tol.  50,   Witnesses,  <  182.] 

5.  INSUBANCB— FAII,UBE  TO  ATTACH  BT-LAWB 

TO   PoucT  —  Statutory   PBOvisions  —  Ef- 
fect. 

Under  K7.  St  1903,  i  679,  requiring  the 
by-laws  of  a  mutual  benefit  association  to  be  at- 
tached to  and  made  a  part  of  the  certificate,  de- 
livery of  a  copy  of  the  by-laws  to  the  insured  at 
the  time  of  the  delivery  of  the  certificate  is  in- 
snflBcient 
ft.  Appeal— Habitless  Ebbob  —  Imstbuctions 

— OOHFLIOTING  THEOBIE8. 

Where  the  by-laws  of  a  mutual  benefit  in- 
tnrance  association,  limiting  liability  in  case 
of  suicide,  were  not  attached  to  the  certificate 
and  made  a  part  thereof,  as  required  by  Ky.  St. 
1903,  i  679,  and  the  jury  found  for  the  benefi- 
ciaiy  in  the  full  amount  of  the  certificate  under 
an  instmction  tiiat  the  beneficiary  conld  recover 
the  fall  amonnt  of  the  policy  if  tne  insured  was 
insane  at  the  time  he  hung  himself,  an  instruc- 
tion that,  if  the  insured  intentionally  killed 
himself,  only  the  amount  as  limited  by  the  by- 
laws conld  be  recovered,  was  harmless  error. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  4225-4228,  4230.] 

Appeal  from  Circnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Emma  K.  Donahue  against  the 
Bankers'  Fraternal  Union  on  a  benefit  cer- 
tificate. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Lieber  &  Lincoln,  for  appellant  Edward 
F.  W.  Kaiser,  for  appellee. 

CLAT,  C.  In  October,  1903,  John  J.  Dona- 
hue made  application  to  the  Bankers'  F'rater- 
nal  Union,  a  fraternal  society,  for  member- 
ship, and  thereafter,  during  the  same  month, 
his  application  was  accepted.  On  the  31st 
day  of  October,  1903,  Donahue  was  elected 
a  member  of  Falls  City  Lodge  No.  91,  a  sub- 
ordinate lodge  of  the  Bankers'  Fraternal  Un- 
ion, and  was  then  obligated  as  a  member,  and 
obtained  a  certificate  from  the  society,  by  the 
terms  of  which  It  agreed  and  promised  to 
pay  out  of  its  mortuary  funds  to  appellee  (his 
wife)  the  sum  of  |1,000,  upon  satisfactory 
proof  of  the  death  of  said  John  J.  Donahue. 
Donahue  continued  a  member  of  the  order  in 
good  standing  to  the  day  of  his  death,  which 
oecnrred  on  Februai^  23,  1905,  on  whidi  day 
he  committed  suicide  by  hanging  himself  In 
his  stable.  Thereafter  appellee  instituted  this 
action  on  the  certificate  of  membership  to  re- 
cover of  appellants  the  sum  of  $1,000.  The 
laws  of  the  order  provided  that  In  case  of  the 
death  of  a  member  by  suicide  while  sane  or 
insane  during  the  first  10  years  of  member- 
ship his  benefldary  should  only  be  entitled  to 
receive  one-tenth  of  the  face  of  the  policy  for 
each  full  year  of  membership,  but  with  no 
deduction  should  death  occur  by  snidde  after 
more  than  10  years'  admission  to  the  order. 
This  provision  was  a  part  of  the  laws  of  the 


order  at  the  time  of  Donahue's  admission 
thereto,  and  continued  to  be  a  part  of  the 
laws  at  the  time  of  Donahue's  death,  except 
that  In  1905  the  period  of  10  years  was  re- 
duced to  five  years;  and  as  Donahue  was 
not  a  member  of  the  order  as  much  as  five 
years  at  the  time  of  his  death  the  change  did 
not  affect  his  contract  in  any  manner  what- 
soever. When  the  proofs  of  the  death  of 
Donahue  were  submitted  showing  that  the 
member  died  as  the  result  of  his  own  suicidal 
act,  appellants  tendered  and  offered  to  pay 
the  sum  which  they  claimed  Donahue's  bene- 
ficiary was  entitled  to  receive  under  the  laws 
of  the  order.  Appellants  pleaded  by  way  of 
answer  to  the  i)etitlon  of  appellee  that  John 
J.  Donahue  committed  suicide  in  the  city  of 
Louisville  within  less  than  2  years  after  he 
first  became  a  member  of  the  order,  and  that 
by  reason  of  the  laws  governing  the  order  the 
beneficiary  In  said  certificate  was  entltied  to 
receive  upon  the  some  only  one-tenth  of  the 
amount  named  therein,  to  wit,  $100,  which 
appellants  tendered  and  offered  to  pay,  to- 
gether with  the  costs  of  the  action,  in  full  of 
its  liability  under  said  certificate.  The  origi- 
nal reply  was  a  traverse,  and  joined  issue  on 
the  matters  of  avoidance  set  up  in  the  an- 
swer. An  amended  reply  was  subsequently 
filed,  pleading  that  Donahue  committed  sui- 
cide while  insane,  and  also  that  the  laws  of 
the  order  were  not  attached  to  the  certificate 
in  accordance  with  the  provisions  of  section 
679  of  the  Kentucky  Statutes  of  1903.  The 
affirmative  matters  in  the  amended  reply 
were  controverted  of  record.  The  jury 
awarded  appellee  the  sum  of  $1,000,  the  full 
amount  mentioned  in  the  certificate.  From 
that  Judgment  the  defendants  below  prose- 
cute this  appeal. 

Counsel  for  appellants  first  insist  that  the 
trial  court  erred  In  holding  that  the  burden  of 
proof  was  upon  appellee.  Although  appel- 
lants first  filed  motion  and  grounds  for  a  new 
trial,  and  thereafter  filed  additional  grounds 
therefor,  the  error  complained  of  was  not 
made  a  ground  for  a  new  trial  tn  their  origi- 
nal or  supplemental  grounds.  Not  having 
relied  upon  the  error  in  question  as  a  ground 
for  a  new  trial,  this  court  will  not  now  con- 
sider the  alleged  error,  and  It  will  therefore 
be  unnecessary  to  determine  the  question  of 
who  had  the  burden  of  proof.  Slater  and 
Wife  T.  Sherman,  5  Bush,  211;  Louisville, 
Cincinnati  &  Lexington  Railroad  Co.  v.  Ma- 
honey's  Adm'x,  7  Bush,  235;  Harper  t.  Har- 
per, 10  Bush,  447.  The  record  shows  that 
Donahue's  death  was  produced  by  strangula- 
tion, caused  by  his  hanging  himself  in  his 
stable  with  a  wire.  Upon  the  question  of  in- 
sanity the  evidence  for  appellee  was  to  the 
effect  that  Donahue  was  struck  on  the  head 
with  a  milk  pitcher  several  years  prior  to  his 
death,  and  that  the  injury  was  a  severe  one. 
For  a  few  days  before  he  died  he  was  low- 
spirited  and  complained  of  his  head.  He  cor- 
rected his  children  for  nothing,  and  v^hen  his 
attention  was  called  to  the  fact  denied  doing 
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80.  His  actions  were  otherwise  peculiar.  At 
one  time,  when  an  insurance  agent  was  pres- 
ent, lie  introduced  tbe  agent  to  bis  wife  three 
times  within  a  short  period  of  time.  Three 
ot  his  cousins  had  been  confined  in  the  aay- 
Inm.  On  tbe  other  hand,  several  witnesses 
testified  that  they  knew  Donahue,  and  saw 
him  one  or  more  times  Just  prior  to  his 
death,  and  that  there  was  nothing  in  his  con- 
versation or  conduct  to  Indicate  that  he  was 
mentally  unbalanced.  Upon  this  evidence  tbe 
court  did  not  err  In  submitting  the  question 
of  insanity  to  the  Jury,  nor  can  we  say  that 
the  verdict  was  flagrantly  against  the  weight 
of  the  evidence. 

But  appellants  complain  of  error  on  the 
part  of  the  trial  court  in  admitting  certain 
evidence  given  by  appellee,  who  was  the  wife 
of  the  deceased.  From  the  rulings  of  the 
court,  however,  it  appears  that  the  court  ad- 
mitted such  answers  only  as  bore  upon  mat- 
ters of  fact  that  came  to  tbe  Icnowledge  of  the 
wife  outside  of  and  in  spite  of  the  marital 
relations.  The  facts  testified  to  were  in  no 
sense  communications  from  or  through  her 
husband,  but  only  matters  that  she  observed 
as  a  rational  being,  Just  as  any  other  person 
would  have  observed  them  who  did  not  sus- 
tain such  a  relationship.  Under  the  rule  laid 
down  in  Metropolitan  L4fe  Insurance  Co.  r. 
Thomas,  106  S.  W.  1175,  32  Ky.  Law  Rep. 
770,  this  evidence  was  properly  admitted. 

Appellants  further  complain  of  errors  in 
the  ln8tructl(Mis,  which  are  as  follows:  "(A) 
The  court  Instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  deceased  was  In- 
sane at  the  time  be  committed  suicide,  that  Is, 
if  he  at  said  time  did  not  have  sufficient  rea- 
son to  know  right  from  wrong,  or  did  not  have 
sufficient  will  power  to  govern  his  actions  by 
reason  of  some  Insane  Impulse,  the  result  of 
mental  unsoundness,  which  he  could  not  re- 
sist or  control,  then  the  law  Is  for  the  plain- 
tiff, and  80  the  Jury  should  find  for  her  in 
the  sum  of  |1,000  named  In  policy  sued  on, 
and  in  their  discretion  they  may  also  give 
interest  thereon  from  the  14th  day  of  October, 
1906,  till  paid.  (B)  But  if  the  Jury  shall  be- 
lieve from  the  evidence  that  when  Jotm  3. 
Donahue  killed  himself  he  bad  sufficient  mind 
to  Itnow  that  his  act  would  probably  result  in 
his  death,  and  that  he  performed  it  with  that 
intention,  then  the  Jury  should  find  for  tbe 
plaintiff  In  tbe  sum  of  $200  only,  with  or 
without  interest,  in  their  discretion."  It  is 
the  contention  of  appellants  that  by  the  laws 
of  the  order  appellee  was  entitled  to  recover 
only  one-tenth  of  the  amount  nsuned  In  the 
certificate,  as  the  death  of  her  husband  was 
due  to  suicide.    It  appears,  however,  that  the 


laws  of  the'  order  were  not  attached  to  tbe 
certificate,  or  made  a  part  thereof,  as  pro- 
vided by  section  679  of  the  Kentucky  Statutes 
of  1903.  Counsel  for  appellant  insist,  bow- 
ever,  that  as  the  laws  of  tbe  order  were  ac- 
tually delivered  to  Donahue  at  the  time  of 
the  delivery  of  the  certificate  this  was  suffi- 
cient under  the  opinion  of  this  court  in  tbe 
case  of  Supreme  Lodge  v.  Hunziker,  87  S.  W. 
1134,  27  Ky.  Law  Rep.  1201.  In  that  case, 
however,  the  court  simply  held  that,  where 
there  was  a  change  in  tbe  by-laws,  a  ser- 
vice of  a  copy  thereof  by  offering  to  driver 
and  attach  it  to  tb^  policy  was  sufficient.  Tbe 
court  did  not  bold  that  the  statute  In  question 
had  no  application  to  a  case  like  this,  where 
tbe  by-laws  were  delivered  at  the  time  the 
certificate  was  delivered,  although  not  at- 
tached thereto;  and  tlie  case  is  not  defended 
upon  the  ground  of  any  change  in  the  by-laws 
since  that  time.  The  statute  In  question  baa 
been  held  by  tbe  uniform  decisions  of  this 
court  to  apply  to  such  fraternal  orders  as  ap- 
pellants In  this  case  on  contracts  issued  prior 
to  tbe  amendment  thereof  by  tbe  Acts  of 
1906.  Mooney  v.  Ancient  Order  of  United 
Workmen,  etc.,  72  S.  W.  288,  24  Ky.  Law 
Rep.  1787;  Supreme  Lodge  v.  Hunziker,  67 
S.  W.  1134,  27  Ky.  Law  Rep.  1201;  American 
Guild  T.  Wyatt,  100  8.  W.  266,  80  Ky.  Law 
Rep.  632: 

But  it  is  further  contended  that  the  cwtifl- 
cate  in  question  was  either  controlled  by  tbe 
laws  of  the  order,  or  it  was  not  so  controlled, 
that  if  controlled  by  the  laws  of  the  order,  the 
first  Instruction  was  erroneous  because  it  per- 
mitted a  recovery  of  $1,000,  and  that  if  not 
controlled  by  tbe  laws  of  tbe  order,  tbe  second 
instruction  was  erroneous  because  It  permitted 
a  recovery  of  $200,  whereas  appellee  could  not, 
under  the  laws  of  this  state,  recover  anything 
if  her  husband  committed  suicide  while  sane. 
The  Jury  found  for  appellee  In  the  full 
amount  of  the  certificate.  The  only  theory  up- 
on which  they  could  do  this  was  that  he  was 
Insane  at  the  time  be  committed  suicide. 
They  found,  then,  that  appellee's  husband  was 
insane.  Had  they  found  that  Donahue  was 
sane  when  be  committed  suicide  and  awarded 
appellee  Judgment  under  instruction  No.  2. 
there  would  be  merit  In  appellant's  conten- 
tion; but  as  the  Jury  found,  as  a  matter  of 
fact,  tliat  appellee's  husband  was  insane  at 
the  time  he  committed  suicide,  and  based  their 
verdict  for  $1,000  upoa  this  fact,  we  do  not 
think  the  giving  of  Instruction  No.  2  was  error 
for  which  the  case  should  be  reversed,  for  the 
substantial  rights  of  appellants  were  not  pr^ 
udlced  thereby. 

Judgment  affirmed. 
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SOUTHERN  RT.  CO.  IN  KENTUCKY  y. 
GRADDY. 

(Conit  of  Appeals  of  Kentucky.    April  24, 
1908.) 

1.  Cabbiebs— Tnjdbies  to  Live  Stock— Meas- 
VBX  OF  Dahaoes. 

Id  on  action  against  a  carrier  for  injuries 
to  thoroughbred  colts,  shipped  for  sale  at  an  auc- 
tion by  alleged  negligent  transportation,  the 
measure  of  damages  was  the  difference  between 
the  fair  market  value  of  the  colts  in  the  condi- 
tion they  would  have  been  in  if  they  had  been 
transported  with  ordinary  care  and  within  a 
reasonable  time  and  the  condition  they  were  ac- 
tually in  when  delivered,  and  it  was  therefore 
error  for  the  court  to  authorize  the  jury  to 
award  the  difference  between  the  value  of  the 
colts  as  they  would  have  been  if  properly  trans- 
ported and  the  amount  they  sold  for  at  the  pub- 
lic sale. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  H  963,  964.] 

2.  Sake— Davcaoes — ^Vai,ue  of  Stock— Pub- 
lic Sale— Price. 

In  an  action  against  a  carrier  for  alleged 
injuries  to  thoroughbred  colts  by  negligent  trans- 
portation to  market,  evidence  of  the  price  at 
which  the  colts  were  sold  in  the  market,  while 
evidence  of  their  market  value  at  the  time  and 
place  of  sale,  was  not  conclusive  on  that  ques- 
tion. 

3.  Evidence  —  ExPEBTS  —  Mabket    Value  — 

KnOWLEDOE. 

Where,  in  an  action  against  a  carrier  for 
alleged  injuries  to  thoroughbred  colts  shipped 
for  sale  at  a  certain  market,  the  value  of  the 
colts  to  a  large  degree  depended  on  their  pedi- 
grees and  breeding,  witnesses  engaged  in  the 
purchase,  sale,  and  breeding  of  race  horses,  fa- 
miliar with  the  pedigrees  and  breeding  of  plain- 
tifTs  colts,  though  never  having  seen  them,  were 
competent,  after  examining  a  catalogue  contain- 
ing a  description  of  them,  to  testify  to  an  opin- 
ion as  to  their  fair  market  value  on  a  certain 
day  when  they  should  have  arrived  at  a  sale 
stable  for  sale  if  they  had  been  transported  at 
the  usual  time  and  in  the  usual  condition. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2368.] 

Appeal  from  Circuit  Court,  Woodford 
County. 

"Not  to  be  ofBclally  reported." 

Action  by  George  C.  Graddy  against  the 
Sonthem  Railway  Company  In  Kentucky. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Field  McLeod,  Cbas.  M.  Harriss,  and  Hum- 
phrey &  Hiunphrey,  for  appellant  D.  T. 
Edwards,  for  appellee.  . 

CARROIXk  J.  The  appellee  on  September 
5, 1906,  shipped  from  Versailles,  Ky.,  to  Louis- 
ville, Ky.,  over  the  appellant  railway  six  year- 
ling thoroughbreds.  The  colts  wete  shipped 
to  be  sold  at  a  public  sale  in  Louisville  on 
September  8th.  They  were  loaded  at  Ver- 
sailles on  the  morning  of  September  5tli,  and 
In  the  usual  course  of  transportation  should 
have  reached  their  destination  on  the  after- 
noon of  the  day  they  were  shipped.  They  were 
not  delivered  at  Louisville  until  the  afternoon 
of  September  6th. 

Alleging  that  the  stock  were  Injured,  and 
their  marketable  value  at  the  sale  greatly  re- 
duced by  reason  of  the  negligence  of  appellant 
in  falling  to  transport  them  within  a  reason- 

io»s.w.-«e 


able  time,  appellee  brought  this  suit  to  re- 
cover damages  for  the  loss  sustained.  A  Jury 
asiscssed  the  damage  at  $1,000,  and  from  the 
Judgment  on  the  verdict  this  appeal  is  prose- 
cuted. In  view  of  the  fact  that  there  must  be 
a  retrial  of  the  case,  we  will  only  state  so 
much  o{  the  evidence  as  is  necessary  to  an 
understanding  of  the  errors  relied  on  for  re- 
versal. The  proof  is  conflicting  as  to  the  time 
the  stock  were  received,  and  when  they  should 
have  been  delivered  In  Louisville,  and  also 
as  to  their  condition,  and  the  loss  In  their 
marketable  value  sustained  by  the  delay  in 
their  shipment.  There  was,  however,  suflS- 
cient  evidence  to  warrant  a  submission  of  the 
case  to  the  jury,  and  to  authorize  a  verdict 
for  appellee. 

Serious  and  Just  complaint  Is  made  of  In- 
struction No.  2,  which  reads  as  follows:  "If 
the  Jury  believe  from  the  evidence  tliat  the 
defendant  company  negligently  and  carelessly 
,  failed  to  transport  said  six  yearlings  to  the 
Central  Stock  Yards  In  Louisville,  Ky.,  within 
a  reasonable  time,  and  without  unusual  delay, 
and  by  reason  of  the  negligence  and  careless- 
ness of  the  defendant  company.  If  any  proven, 
the  said  six  yearlings  or  any  of  them  became 
sick  or  111  or  feverish  or  contracted  a  disease, 
and  were  reduced  In  health  or  strength. 
quality  or  value,  they  should  find  in  damages 
for  the  plaintiff  the  difference,  if  any  proven, 
between  the  fair  vendible  market  value  of  said 
yearlings  or  any  of  them  on  September  8, 
1906,  at  Douglass  Park,  Louisville,  Ky.,  if 
the  said  six  head  of  yearlings  were  trans- 
ported to  the  place  of  their  destination  named 
in  the  contract  of  shipment  In  the  ordinary 
and  usual  condition,  had  they  arrived  there 
within  a  reasonable  time  and  without  unusual 
delay,  and  the  amount  said  yearlings  sold  for 
in  the  condition  they  were  in  on  the  8th  day 
of  September,  1906,  not  exceeding  in  all  five 
thousand  dollars.  Unless  the  Jury  so  believe, 
they  will  find  for  the  defendant."  The  radical 
error  in  this  Instruction  is  that  it  fixed  the 
measure  of  damage  as  the  difference  between 
the  value  of  the  stock  If  they  had  been  trans- 
ported within  a  reasonable  time  and  without 
unusual  delay,  and  the  amount  they  sold  for 
at  the  public  sale.  It  was  competent  to  prove 
what  the  stock  sold  for  at  the  public  sale,  as 
a  circumstance  tending  to  show  their  value, 
and  to  show  that  the  fair  market  value  was 
not  realized  for  them.  But,  what  they  brought 
at  the  sale  was  not  the  test  of  the  deprecia- 
tion In  their  market  value  that  should  have 
been  submitted  to  the  Jury.  If  the  stock  had 
been  in  flrst-class  condition  and  had  been 
transported  within  a  reasonable  time,  and 
with  the  usual  care,  they  might  not  have 
brought  at  the  sale  one-half  of  their  real 
or  market  value.  On  the  other  hand,  they 
might  have  sold  for  more  than  their  real  or. 
market  value.  The  sale  may  have  been  piMrly 
attended,  not  well  advertised,  held  at  an  in- 
opportune time  or  an  unfavorable  place,  the 
day  may  not  have  been  suitable,  the  persons 
conducting  the  sale  may  not  have  had  the 
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confidence  of  bnyen.  We  merely  mention 
tbese  aa  a  few  of  the  many  lUnstratlonB  tbat 
might  be  given  for  the  porpose  of  showing 
that  what  the  colts  brought  at  the  sale  was 
not  a  fair  test  of  the  depreciation  In  their 
market  value  caused  by  the  delay  in  ship- 
ment. Api)eUee  was  entitled  to  recover  the 
difference,  If  any,  between  the  fair  market 
value  of  the  stock  In  the  condition  they  would 
have  been  If  they  had  been  transported  with 
ordinary  care,  reasonable  diligence,  and  with- 
in a  reasonable  time,  and  the  condition  they 
were  in  when  delivered  at  Louisville.  C.  N.  O. 
ft  T.  P.  Ry.  Co.  V.  Pendleton  &  Hudson,  96 
S.  W,  434,  29  Ky.  Law  Rep.  721 ;  Newport 
News  &  Mississippi  Valley  R.  Co.  v.  Mercer, 
29  S.  W.  301, 16  Ky.  Law  Rep.  555;  Hutchin- 
son on  Carriers,  {  1366.  It  may  be  conceded 
that  this  rule  by  which  to  measure  the  loss 
sustained  Is  not  by  any  means  accurate  or 
entirely  satisfactory,  but  It  Is  the  best  avail- 
able under  the  circumstances.  In  cases  like 
this  all  that  the  shipper  is  entitled  to  is  com- 
pensation for  his  loss  resulting  from  the  de- 
lay of  the  carrier  In  the  shipment.  It  will  be 
readily  agreed  that  the  amount  lost  is  In  most 
Instances  the  depreciation  in  the  fair  market 
value  of  the  stock  resulting  from  the  delay, 
but  it  is  often  troublesome  to  ascertain  with 
reasonable  certainty  the  amount  of  this  loss. 
Generally  speaking,  wliat  property  brings  at  a 
public  sale  is  a  fair  test  of  its  value,  and  in 
some  Instances  it  may  be  the  only  available 
test  For  this  reason  It  Is  considered  compe- 
tent for  persons  shipping  live  stock  for  sale  to 
Introduce  as  evidence  the  price  they  brought 
on  the  market,  but  this  Is  not  the  only,  nor  Is 
It  a  conclusive,  test  It  is  only  one  of  the 
means  by  which  the  value  of  the  property  and 
the  loss  may  be  ascertained.  The  opinion  of 
witnesses  who  saw  the  stock,  or  who  knew 
its  condition,  or  the  injury  It  received,  or  the 
depreciation  in  its  market  value,  Is  also 
competent  evidence,  but  neither  is  it  conclu- 
sive. All  these  facts,  and  any  others  that 
throw  light  upon  the  condition  of  the  stock, 
the  Injury  they  received,  and  the  depreciation 
In  the  market  value,  the  jury  have  the  right 
to  consider  In  making  up  their  verdict  But  it 
Is  not  proper  to  single  out  in  an  instruction 
by  which  the  jury  must  be  controlled  any  par- 
ticular standard  of  value  or  loss  other  than 
the  depreciation  In  the  market  value.  The 
jury  should  be  allowed,  after  bearing  the  evi- 
dence, to  fix  for  themselves  from  the  evidence 
the  depreciation  in  the  fair  maiket  value,  and 
not  be  confined  by  the  court  to  what  tlie  prq;>- 
erty  sold  for  or  to  the  opinion  of  witnesses  as 
to  its  value. 

It  is  further  complained  by  appellant  that 
the  trial  court  permitted  incompetent  evi- 
dence to  go  to  the  jury.  The  evidence  ob- 
jected to  was  made  by  witnesses  who  had 
never  seen  the  colts  shipped  by  appellee,  and 
who  were  not  present  at  the  sale  when  they 
were  offered.  These  witnesses  were  gentle- 
men engaged  In  the  purchase,  sale,  and  breed- 
ing of  race  horses,  and  were  familiar  with  the 


pedigrees   and  breeding  of   appellee's  colts. 
After  the  colts  had  been  described  to  them, 
they  were  asked  in  substance  to  examine  the 
catalogue  containing  the  description  and  pedi- 
gree and  state  what  would  be  the  fair  market 
value  of  each  of  them  on  the  8th  day  of  Sep- 
tember, 1906,  at  Douglass  Park,  Louisville, 
Ky.,  if  they  had  been  shipped  from  Versailles 
on  the  morning  of  the  5th  and  had  arrived 
at  Louisville  In  the  usual  time  and  in  the 
usual  condition.    Their  estimate  of  the  value 
of-tbe  colts  was  based  largely  on  the  knowl- 
edge of  the  witnesses  touching  their  pedigree 
and  breeding.    It  Is  argued  that  this  evidence 
was  too  speculative  to  be  admissible,  and  it 
is  said  that  a  witness  who  has  never  seen  a 
colt  that  he  Is  asked  to  fix  a  value  on  would 
be  venturing  an  opinion  not  based  on  suflS- 
cient  knowledge  to  make  it  competent.    In 
this  opinion  we  do  not  concur.    The  pedigree 
of  a  thoroughbred  colt  is  a  material  factor  in 
fixing  its  value,   and   In   the   estimation  of 
many  persons  it  is  more  important  than  the 
individuality  of  the  animal,  its  style,  bearing, 
and  movement  the  shape  of  its  body  and 
limbs,  and  general  conformation.    It  is  also 
true  that  a  horse  may  have  a  fine  pedigree 
and  yet  be  deficient  or  defective  In  some  Im- 
portant particulars  that  could  only  be  dis- 
covered by  inspection,  and  that  the  picture 
of  a  horse,  whether  it  be  a  pen  picture,  a 
photograph,  or  a  word  picture,  might  convey 
an  Inadequate  idea  of  its  value  and  furnish 
an  erroneous  Impression  as  to  its  qualities. 
But  these  facts  go  more  to  the  weight  of  the  . 
evidence  than  to  its  competency.    There  is  a 
wide  difference  between  the  weight  that  a 
court  or  jury  may  and  ordinarily  will  attach 
to  evidence,  but  if  the  offered  evidence  is 
competent  the  question  of  its  probative  value 
is  for  the  jury  trying  the  case.     Expert  and 
opinion  evld^ice  is  allowable  in  many  cases, 
although  the  expert  may  have  no  personal 
knowledge  of  the  particular  thing  he  Is  called 
on  to  express  an  opinion  concerning  and  may 
never  have  seen  it    We  do  not  deem  It  ap- 
propriate within  the  proper  scope  of   this 
opinion  to  elaborate  upon  the  class  or  char- 
acter of  cases  in  which  expert  and  opinion 
evidence  is  allowable.    It  embraces  a  wide 
field,  and  covers  a  variety  of  subjects  con- 
cerning which  jurors  may  be  unable  to  come 
to  a  correct  conclusion  without  the  aid  of  the 
testimony  of  persons  who  have  made  the  sub- 
ject a  study.     But  confining  our  remarks  to 
the  matter  particularly  in  hand,  we  may  say 
that  a  trader  or  dealer  in  stock,  or  a  person 
who  is  qualified  by  experience,  may  give  evi- 
dence as  to  the  value  of  cattle,  hogs,  and  oth- 
er animals  that  have  a   market  value   al- 
though he  may  never  have  seen  them.     If 
these  colts   had  not  been  thoroughbreds,    it 
would  have  been  admissible  to  prove  their 
value  by  persons  who  had  experience  In  the 
breeding  or  purchase  and  selling  of  colts ; 
but  as  they  were  thoroughbreds,  and  their 
pedigree  and  breeding  alone  were  material 
elements  In  fixing  their  value,  it  was  eape- 
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dally  pertinent  to  allow  witnesses  who  knew 
tlie  Talue  of  tlie  pedigree  as  well  as  the  raloe 
of  colts  generally  to  testify.  The  breeding 
and  care  of  thoroughbriedB  has  been  made  a 
special  study  by  many  persons.  It  has  be- 
come a  business  of  wide  importance.  Begis- 
ters  are  kept,  books  are  written,  and  impers 
almost  daily  published  devoted  to  explaining 
aod  exploiting  the  performance  of  sires  and 
dams,  and  the  value  of  certain  strains  of 
blood.  Thoroughbreds  have  a  market  value, 
and  it  is  regulated  in  a  large  measure  by  the 
pedigree,  although  the  value  is  not  controlled 
by  standards  as  reliable  or  accurate  as  is  the 
market  value  of  cattle  or  bogs  or  sheep  or 
other  animals  that  are  dally  sold  In  the 
open  and  established  markets  of  the  country. 
A  Jury  composed  of  persons  not  acquainted 
with  the  value  of  pedigrees  might  be  dis- 
posed to  attach  little  importance  to  this  well- 
recognized  factor  in  fixing  the  value  of  a 
horse.  It  was  therefore  Important  to  plain- 
tiff that  he  should  produce  to  the  jury  the 
evidence  of  persons  acquainted  with  the  value 
of  pedigrees,  and  who  could  Inform  the  jury 
touching  this  feature  of  the  question  they 
were  called  upon  to  determine.  Fleming  v. 
McClafiin,  1  Ind.  App.  537,  27  N.  K.  875;  Mil- 
ler V.  Smith,  112  Mass.  470;  Brown  v.  Hobur- 
ger,  52  Barb.  (N.  Y.)  15 ;  Browne  v.  Moore,  32 
Micb.  254 ;  Cantllng  v.  Hannibal  &  St.  Joseph 
R.  Co.,  54  Mo.  385,  14  Am.  Rep.  476;  Bowers 
V.  Horen,  93  Mich.  420,  53  N.  W.  535,  17  L. 
R.  A.  773.  32  Am.  St  Rep.  513;  St.  Louis 
Ry.  Co.  V.  Edwards,  78  Fed.  745,  24  0.  0.  A. 
300. 

For  the  error  mentioned  in  the  instruction, 
the  Judgment  must  be  reversed,  with  direc- 
tions for  a  new  trial  consistent  with  this 
opinion. 


SUMMERS  FIBER  CO.  v.  WALKER. 

(Court  of  Appeals  of  Kentucky.    April  22, 
190a) 

1.  SAI.K8— CORTBACrS— OBLIQATIONS. 

Under  a  contract  to  sell  and  deliver  hemp 
in  stacks  when  it  should  be  suitable  for  stack- 
ing, the  fanner  was  bound  to  sliock,  take  care 
of,  and  stack  the  hemp  in  a  carefni  manner, 
thongh  the  contract  did  not  expressly  require  it 

2.  SAME—RESCission— Right  to. 

It  is  not  every  breach  of  a  contract  that  an- 
tliorizes  a  rescission,  one  l>eing  generally  requir- 
ed to  seek  daipages  as  a  remedy,  and  rescission 
being  more  frequently  resorted  to  in  matters  in- 
volving land,  though  it  may  be  invoked  in  mat- 
ters concerning  personalty,  when  no  other  rem- 
edy will  afford  adequate  relief. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  {  290.] 

3.  Same. 

Plaintiff  is  not  entitled  to  rescind  its  con- 
tract with  defendant  for  the  purchase  of  hemp 
l)ecause  defendant  has  violated  his  duty  re- 
specting the  care  of  the  cro^,  where  it  is  not 
claiined  that  the  contract  is  tainted  by  fraud,  ac- 
cident mistake,  duress,  or  undue  influence,  or 
that  tnere  has  been  a  total  failure  of  considera- 
tion, or  that  defendant  is  insolvent,  or  that  any 
damages  awarded  against  defendant  could  not 
bt  recovered. 

[E3d.  Kote.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  290.] 


4.  Saioc. 

Defendant  having  breached  his  dnty  in  car- 
ing for  hemp  contracted  for  sale  to  plaintiff, 
plaintiff  would  not  by  accepting  the  liemp, 
knowing  of  its  damaged  condition,  and  by  paying 
the  balance  of  the  price,  waive  its  ri^ht  to  re- 
cover damages  for  the  breach;  plaintiff  having 
already  paid  a  large  part  of  the  price,  and  being 
unable  to  procure  a  delivery  or  to  ascertain  the 
extent  of  ue  damage  before  opening  the  stacks. 

5.  BxcEiVEBS  —  Appointment  —  Breach     of 

CONTBAOT. 

Under  Civ.  Code  Prac.  {  29S,  authorizing 
the  appointment  of  a  receiver  where  one  shows 
that  he  has  a  lien  upon  property,  and  that  there 
is  danger  of  it  being  materially  injured,  etc.,  a 
purchaser  of  hemp  having  paid  a  large  part  of 
the  purchase  price,  the  seller  having  failed  to 
properly  care  for  the  crop,  resulting  in  its  dam- 
age, and  refusing  to  deliver  the  crop  until  full 
payment  of  the  contract  price,  plaintiff  was  en- 
titled to  a  receiver  to  take  cliarge  of  the  hemp 
if  it  was  in  danger  of  being  materially  injured, 
and  preserve  it  until  the  partiea'  rights  oould  be 
adjusted. 

6.  Sales— Contract — Obligations. 

Under  a  contract  to  sell  and  deliver  hemp  in 
stacks,  if  the  hemp  was  damaged  by  the  buyer's 
failure  to  remove  it  the  buyer  could  not  recover 
against  the  seller. 

7.  Same— Action  fob  Breach— Evidence. 

In  an  action  for  damages  to  hemp  sold  in 
stacks  by  defendant  plaintiff  could  not  show 
the  use  for  which  the  hemp  was  intended ;  de- 
fendant being  merely  Iwund  to  take  reasonable 
care  of  it,  and  the  evidence  not  affecting  the 
question  of  damages,  since  the  measure  of  dam- 
ages was  the  depreciation  in  the  value  of  the 
hemp  caused  by  defendant 

8.  Costs— Right  to. 

Where  plaintiff  sued  for  $1,000  damages  to 
hemp  sold  by  defendant,  and  defendant  counter- 
claimed  for  $610.33,  the  balance  of  the  contract 
price,  all  the  costs  were  properly  awarded 
against  plaintiff,  though  plaintiff  was  allowed 
$300  damages  on  defendant  recovering  a  net 
judgment  for  $310.33. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  {  114.] 

Appeal  from  Circuit  Court  Madison 
County. 

"Not  to  be  officially  reported." 

Bill  by  the  Summers  Fiber  Company 
against  J.  B.  Walker;  defendant  counter- 
claiming.  From  the  judgment  complainant 
appeals.    Affirmed. 

J.  A.  Sullivan,  for  appellant  J.  Tevls 
Cobb,  for  appellee. 

CARROLL,  J.  The  Summers  Fiber  Com- 
pany in  1903  and  1904  had  established  in 
Madison  county  a  plant  for  the  purpose  of 
converting  hemp  in  its  raw  state  into  fiber 
to  be  used  in  making  binding  twine,  and  on 
December  21,  1903,  it  entered  into  the  follow- 
ing contract  with  the  appellee.  Walker,  a 
Madison  county  farmer:  "This  agreement 
by  and  between  James  Walker,  of  the  first 
part,  and  the  Summers  Fiber  Company,  of 
the  second  part  wltnesseth:  The  party  of 
the  first  part  has  this  day  sold  to  the  party 
of  the  second  part  forty-five  and  »i/ioo  net 
acres  of  hemp  at  $36.00  per  acre.  The  party 
of  the  first  part  agrees  to  haul  the  hemp  to 
the  second  party  situated  on  the  border  of 
the  Arbuckle  farm  nearest  the  mill  of  the 
second  party,  and  stack  same  in  stacks,  ap- 
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proved  by  the  second  party,  where  second 
party  may  designate,  as  soon  as  the  hemp  Is 
In  aultabfe  condition  for  stacking.  The  first 
party  hereto  further  agrees  to  haul  the  clean 
fiber  manufactured  from  this  hemp  from  the 
mill  of  the  second  party  to  the  Silver  creek 
freight  station  of  the  L.  &  N.  R.  R.  Co.,  free 
of  expense  to  the  second  party.  In  consider- 
ation of  the  above,  the  second  party  agrees 
to  pay  to  the  first  party  on  the  second  day 
of  January,  1904,  four  hundred  and  six  and 
■■/loo  dollars  ($406.89),  on  the  first  day  of 
March  six  hundred  and  t^i  and  -x/ioo  dol- 
lars, and  on  the  first  day  of  April  six  hun- 
dred and  ten  and  '^/loo  dollars.  It  Is  fur- 
ther agreed  by  parties  hereto  that  any  dam- 
age to  the  hemp  resulting  from  the  first 
party's  neglecting  to  haul  the  hemp  as  soon 
as  it  Is  In  suitable  condition  to  stack,  shall  be 
deducted  from  the  purchase  price  herein 
specified."  The  bemp  was  not  stacked  by 
Walker  until  the  last  days  of  March;  the 
stacking  being  completed  by  the  Ist  of  April, 
1904.  Before  the  hemp  was  stacked,  and 
wbilfi  it  was  in  the  shock,  and  in  January 
and  February,  1904,  the  fiber  company  wrote 
several  letters  to  Walker,  calling  his  attention 
to  the  fact  that  the  shocks  had  blown  down, 
and  that  the  hemp  was  being  damaged  by  the 
condition  in  which  it  was  permitted  to  re- 
main, and  on  March  26,  1904,  It  wrote  him 
the  following  letter:  "We  wish  to  call  your 
attention  to  the  fact  that  your  prolonged 
delay  in  stacking  and  caring  for  the  hemp 
has  caused  a  heavy  depreciation  in  value. 
The  shocks  have  been  allowed  to  remain 
down,  and  bad  weather  has  weathered  the 
bemp  from  this  cause.  Furthermore,  yon 
went  over  your  field  and  tied  the  hemp  in 
bundles,  thus  exposing  the  inside  of  the 
shock  to  the  weather,  and  left  the  hemp  in 
this  state  until  a  large  percentage  of  the 
hemp  Is  badly  weathered.  We  have  frequent- 
ly called  your  attention  to  this  fact  without 
effect.  We  wish  to  advise  you  that  the  final 
payment  will  not  be  made  until  you  stack 
the  hemp  as  per  contract,  and  will  hold  you 
responsible  for  the  loss  occasioned  by  this 
negligence."  On  April  24,  1904,  Walker  sent 
to  the  company  the  following  reply  to  the 
above  letter:  "Yours  of  the  20th  last  to 
hand,  and  contents  carefully  noted,  so  would 
like  to  have  you  come  there  by  May  Ist,  1904, 
and  rec^ve  my  hemp,  settle  with  me,  and  the 
writer  will  turn  it  over  to  you."  On  May 
26,  1904,  the  company  wrote  Walker  the  fol- 
lowing letter:  "Pursuant  to  your  request,  I 
called  you  on  the  telephone  before  leaving 
for  the  North — confirming  conversation  of 
today  we  beg  to  state.  That  we  have  made 
you  two  propositions,  both  of  which  you  have 
refused.  We  offered  to  settle  arbitrarily  for 
$300.00  of  contract  price.  We  further  made 
you  the  proposition  to  let  the  hemp  stand 
where  it  is  until  we  can  run  it  through  and 
gauge  the  damage  by  actual  results.  As  an 
element  of  good  faith  we  agree  to  pay  yon 
$200  on  account,  if  this  proposition  was  ac- 


cepted. Having  made  you  a  proposition  for 
arbitrary  settlement  and  another  by  which 
we  could  gauge  the  damage,  we  think  we 
have  done  all  one  c«uld  reasonably  expect 
This  we  consider  especially  true,  as  the  faalt 
lies  with  you.  You  have  repeatedly  admit- 
ted that  the  hemp  was  damaged  and  that 
the  damage  was  due  to  yourself,  or  your 
agent's  negligence.  Our  Mr.  White  will  be 
pleased  to  see  you  at  any  time  and  receive 
from  you  a  proposition,  in  case  yon  should 
care  to  make  one.  We  beg  to  again  state  to 
you  that  we  would  be  pleased  to  have  this 
matter  settled,  and  are  ready  to  settle  at 
any  time  the  damage  can  be  reasonably  ap- 
praised. We  cannot  accept  an  arbitrary  fig- 
ure unless  it  is  sufllcient  to  protect  us." 
Walker  declined  to  accq>t  the  propositions 
of  settlement  contained  in  this  letter,  but  of- 
fered to  deduct  $100  from  the  purchase  price, 
which  the  company  refused  to  accept 

It  is  convenient  here  to  state  that  the 
hemp  was  stacked  on  premises  owned  bj  or 
in  the  control  of  Walker,  and  that  the  com- 
pany had  paid  to  him  the  installments  on  the 
purchase  price  payable  in  January  and  In 
March,  leaving  due  the  payment  of  $610.33 
that  was  payable  on  April  Ist  After  the 
correspondence  above  mentioned  between  the 
parties,  no  further  action  was  taken  by  either 
until  August  1904,  when  the  company  filed 
its  petition  in  equity,  in  which  it  charged 
that  Walker  had  failed  to  put  the  hemp  in 
suitable  condition  for  stacking,  and  failed  to 
bundle  the  hemp  and  haul  the  same  as  soon 
as  it  was  in  suitable  condition  or  to  proper- 
ly stack  it ;  that  after  the  contract  was  made 
many  of  the  shocks  blew  down,  others  were 
partially  disarranged,  and  Walker  left  it  in 
this  condition  exposed  to  the  weather  until 
much  of  it  l>ecame  badly  weatherworn  and 
rotten,  and  when  reshocked  It  was  so  negli- 
gently done  as  to  leave  the  hemp  in  bad  con- 
dition— the  result  of  his  careless  handling 
and  failure  to  give  it  proper  attention  being 
that  the  hemp  was  unsuitable  for  the  pur- 
pose for  which  it  was  bought  It  further 
charged  that  Walker  had  refused  to  deliver 
any  of  the  hemp  until  the  last  payment  was 
made,  and  it  refused  to  make  said  payment 
or  receive  the  bemp  because  of  Its  condition. 
It  further  set  out  that  the  extent  to  whicb 
the  hemp  was  injured  and  reduced  in  value 
was  uncertain  and  impossible  of  accurate 
ascertainment  until  after  the  fiber  could  be 
extracted  and  manufactured.  It  asked  that 
the  contract  be  rescinded,  and  for  a  Judgment 
against  Walker  for  the  recovery  of  the  pay- 
ments made  to  him. 

The  lower  court  sustained  a  general  de^ 
murrer  to  this  petition,  upon  the  ground  that 
it  did  not  present  a  state  of  ease  authorlzlns 
a  rescission  of  the  contract  Thereupon  tbe 
company  filed  an  amended  petition,  setting 
out  the  contract  and  the  alleged  breaches 
thereof  by  Walker,  and  that  the  salable  value 
of  the  hemp  had  been  damaged  $1,000,  for 
which  sum  it  asked  Judgment     When  tbla 
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pleading  was  filed,  the  action  was  transfer- 
red to  the  ordinary  docket,  and  the  plead- 
ings completed;  Walker  making  his  answer 
a  covmterclalm  against  the  company,  and 
seeking  to  recover  from  it  the  $610.33  due  on 
April  1st,  no  part  of  which  had  been  paid. 
Upon  a  trial  before  a  Jury  the  company  was 
allowed  $300  in  damages;  Walker. recovering 
on  his  counterclaim,  except  to  this  extent. 
We  are  asked  to  reverse  the  judgment  on  this 
verdict,  first,  because  of  the  assigned  error 
of  the  lower  conrt  in  sustaining  a  general  de- 
murrer to  the  petition  seeking  a  rescission  of 
the  contract;  second,  in  misinstructing  the 
jury ;  third,  In  striking  from  the  petition  the 
allegations  as  to  the  purpose  for  which  the 
hemp  was  purchased  and  Walker's  knowl- 
edge thereof,  and  In  refusing  to  admit  evi- 
dence upon  this  point. 

At  the  very  outset,  it  may  be  remarked 
that,  although  the  contract  did  not  provide 
that  the  hemp  should  be  shocked,  taken  care 
of,  and  stacked  in  a  careful  and  prudent  man- 
ner, yet  It  was  nevertheless  the  duty  of  Walk- 
er to  have  done  this.  The  contract  implied 
that  he  would  care  for  the  hemp  In  the  usual 
and  customary  manner.  This  was  evidently 
contemplated  by  the  parties,  and  may  be  con- 
sidered as  much  a  part  of  the  contract  as  If 
expressly  stipulated  In  it  It  may  also  be 
conceded  that  the  hemp  was  not  given  prop- 
er attention  in  the  field,  and  that  It  was  de- 
fectively stacked,  and,  further,  that  a  con- 
siderable portion  of  it  was  dam-aged  by  the 
failure  of  Walker  to  use  due  care  in  these 
particulars.  When  the  suit  was  brought,  the 
taemp  was  in  the  possession  of  Walker.  He 
refused  to  deliver  or  surrender  It  until  the 
last  payment  was  made.  This  payment  was 
long  overdue  when  the  action  was  instituted, 
as  the  company  would  not  accept  the  hemp 
except  on  the  terms  mentioned  in  Its  letter 
of  May  26th.  Looking  at  the  case  from  this 
standpoint,  .which  states  in  substance  the 
averments  of  the  petition,  the  first  question 
Is:  Did  the  lower  conrt  err  In  sustaining  a 
demurrer  to  the  petition,  which  was,  in  ef- 
fect, ruling  that  the  company  was  not  entitled 
to  a  rescission  of  the  contract?  It  Is  mani- 
fest from  the  letter  written  by  the  company 
on  May  26th  that  it  did  not  regard  the  hemp 
worthless,  or  consider  that  Walker  by  bis 
failure  to  give  it  proper  attention  bad  whol- 
ly destroyed  its  value.  Nor  is  this  claim 
made  in  the  petition.  The  company  in  the 
petition,  which  stated  the  case  in  Its  behalf 
as  strong  as  the  facts  warranted,  did  not  show 
itself  entitled  to  a  rescission  of  the  contract 
The  respective  rights  and  remedies  of  the 
buyer  and  seller  of  commodities  of  this  char- 
acter under  facts  like  these  can  be  ascertain- 
ed and  fixed  with  reasonable  certainty  In  an 
action  at  law  for  damages.  It  is  not  every 
ease  of  a  breach  of  contract  or  a  failure  to 
perform  stipulated  contract  duties  with  ref- 
erence to  an  article  that  will  authorize  a  re- 
scission of  the  contract  Generally  the  par- 
ties must  look  to  an  action  in  damages  for  a 


remedy.  Rescission  goes  to  the  very  root  of 
the  contract  It  proceeds  upon  the  theory 
that  the  contract  should  be  entirely  set  aside, 
and  the  parties  restored  to  the  position  they 
occupied  before  the  contract  was  made.  It 
is  more  frequently  resorted  to  in  matters  in- 
volving real  estate,  although  the  doctrine  may 
be  invoked  in  controversies  concerning  per- 
sonal property  when  no  other  remedy  will  af- 
ford adequate  relief,  and  the  parties  cannot  ob- 
tain reasonable  satisfaction  in  damages.  In 
24  Am.  &  Eng.  Enc  of  Law,  p.  611,  it  is  well 
said:  "In  order  for  the  court  to  grant  relief 
by  way  of  rescission,  the  ca.sc  presented  must 
embrace  facts  bringing  It  within  some  recog- 
nized head  of  equity  Jurisdiction,  such  as 
fraud,  accident,  mistake,  duress,  undue  in- 
fluence, or  the  like,  or,  at  least  it  must  be 
shown  that  the  complainant,  if  denied  equita- 
ble relief,  will  sustain  an  Injury  for  the  re- 
dress of  which  a  court  of  common  law  can 
afford  no  adequate  remedy."  Here  it  is  not 
insisted  that  the  contract  is  tainted  by  fraud, 
accident,  mistake,  duress,  or  undue  influence ; 
nor  is  it  claimed  that  there  was  a  total  fail- 
ure of  consideration ;  or  that  Walker  was  in- ' 
solvent,  or  that  any  damages  awarded  could 
not  be  recovered.  In  short,  the  petition  fail- 
ed to  state  any  ground  of  equitable  Jurisdic- 
tion authorizing  a  rescission  of  the  contract. 
It  is  argued  that  as  the  hemp  was  in  the 
possession  of  Walker,  and  he  refused  to  de- 
liver it  until  the  last  payment  was  made, 
if  the  company  made  the  last  payment  and 
accepted  the  hemp,  knowing  its  condition,  it 
would  waive  its  right  to  recover  from  him 
damages  for  his  breach  of  the  stipulations  of 
the  contract  by  which  he  was  obligated  to 
take  proper  care  of  the  hemp;  that  Walker 
would  have  received  for  his  hemp  the  full 
purchase  price,  and  the  company  be  left  with- 
out redress  on  account  of  the  damages  sus- 
tained by  his  breach.  This  is  not  our  under- 
standing of  the  law  of  the  case.  The  com- 
pany had  paid  a  part  of  the  purchase  price, 
and  refused  to  pay  the  remainder.  Walker 
had  possession  of  the  property,  and  declined 
to  surrender  it  until  the  entire  purchase  price 
was  paid.  Under  this  state  of  case,  what 
were  the  rights  and  remedies  of  the  respec- 
tive parties?  It  is  said  in  Mimford  v.  Kevil, 
109  Ky.  246,  68  S.  W.  703,  which  was  a  case 
in  many  respects  like  this,  that:  "The  rule 
in  this  state  is  that  where  there  is  a  contract 
to  deliver  goods  or  chattels  of  a  particular 
description  or  quality  at  a  future  day,  and 
the  vendor  tenders  goods  not  of  the  agreed 
description  or  quality  In  discharge  of  the  con- 
tract, and  the  vendee  after  inspecting  them, 
or  having  had  a  fair  opportunity  to  do  so,  re- 
ceives them  in  discharge  of  the  contract  he 
cannot  thereafter  maintain  an  action  against 
the  vendee  to  recover  damages  for  the  defects 
In  the  description  or  quality.  The  stipulation 
that  goods  of  a  certain  description  or  quality 
are  to  be  delivered  is  made  the  essential  part 
of  the  contract,  which  must  be  complied  with 
by  the  vendor  as  a  condition  preceding  the 
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obligation  of  the  vendee  to  receive  the  goods 
imd  pay  for  them.  And,  If  the  goods  are  not 
of  the  description  or  quality  described,  the 
vendee  has  the  right  to  reject  them,  and  bold 
the  vendor  responsible  in  damages.  But,  If 
he  Inspects  the  goods,  or  after  having  had  a 
fair  opportunity  to  do  so  receives  them  in  dis- 
charge of  the  contract,  although  they  are  not 
of  the  description  and  quality  sold,  he  waives 
their  defects  by  their  acceptance,  and  Is  not 
entitled  to  recover  damages."  To  the  same 
effect  is  Jones  v.  McEwan,  01  Ky.  376,  16  S. 
W.  81,  12  L.  R.  A.  399.  But  this  general  rule 
Is  subject  to  exceptions,  one  of  which  is  Il- 
lustrated by  the  Munford  Case.  It  is  more 
particularly  applicable  when  no  part  of  the 
purchase  money  has  been  paid,  and  when  the 
purchaser  1«  in  a  position  that  he  can  refuse 
to  accept  the  articles  without  sustaining  any 
loss,  except  such  as  might  grow  out  of  the 
difference  between  their  market  price  and 
the  price  he  agreed  to  pay;  and.  If  in  this 
class  of  cases  the  purchaser  with  full  knowl- 
edge of  the  defects  in  the  article  accepts  it  In 
discbarge  of  the  contract,  he  will  be  held  to 
have  waived  his  right  to  recover  damages. 
But,  under  the  facta  of  this  case,  if  the  com- 
pany could  not  accept  the  hemp,  and,  after  a 
thorough  Inspection,  recover  the  damages  they 
suffered  by  the  failure  of  Walker  to  care  for 
It  as  provided  In  the  contract,  the  company 
would  be  In  a  measure  remediless,  or,  at  least, 
denied  the  right  to  recover  compensation  for 
the  loss  sustained.  The  hemp  being  In  the 
possession  of  Walker,  who  refused  to  deliver 
it  until  the  full  purchase  price  was  paid.  It 
would  be  a  most  unreasonable  rule  to  lay 
down  that  the  company  could  not  receive  the 
hemp  without  waiving  its  right  to  recover 
damages.  The  result  of  snch  a  rule  would 
be  that,  if  Walker  failed  or  refused  to  take 
any  action,  it  must  see  the  hemp  for  which 
It  had  paid  two-thirds  of  the  purchase  price 
rot  In  the  fleld  and  become  totally  worthless, 
thereby  possibly  causing  it  to  lose  the  money 
it  had  advanced,  or  else  by  accepting  the 
hemp  waive  the  right  to  the  damages  it  ought 
to  recover.  Our  view  of  the  law  applicable 
to  this  case  Is  that,  on  the  one  hand,  Walker 
might  at  any  time  after  the  hemp  was  stack- 
ed have  brought  a  suit  against  the  company 
to  recover  the  balance  of  the  purchase  price ; 
on  the  other  hand,  the  company,  having  paid 
a  large  part  of  the  purchase  price,  and  not  be- 
ing able  to  ascertain  the  exact  damage  done 
to  the  hemp  until  the  stacks  were  opened  and 
the  hemp  examined,  had  the  right  to  accept 
It  and  bring  an  action  against  Walker  to  re- 
cover the  damages  sustained  by  his  failure  to 
put  the  hemp  In  proper  condition  according 
to  the  contract,  or  it  might  have  applied  to 
the  court  to  appoint  a  receiver  to  take  charge 
of  the  hemp  if  it  was  In  danger  of  being  lost 
or  materially  injured  for  the  purpose  of  pre- 
serving it  until  the  rights  of  the  respective 
parties  could  be  adjusted.  We  think  this 
remedy  Is  allowable  under  section  298  of  the 
Civil  Code  of  Practice,  as  the  purchaser  who 


has  paid'  a  part  of  the  purchase  price  has  a 
lien  as  between  the  parties  upon  the  prop- 
erty purchased. 

A  number  of  witnesses  were  Introduced, 
and  there  was  conflict  in  the  testimony  as 
to  the  condition  of  the  hemp,  and  the  extent 
of  the  damage  done  It;    and  the  court  in- 
structed  the  Jury   that:    "If   they   believed 
from  the  evidence  that  the  defendant  Walk- 
er, after  selling  his  hemp  to  the  plaintiff, 
failed  to  use  such  diligence  in  caring  for 
same  as  the  'Jury  might  believe  from  the 
evidence  was  reasonably  necessary,  in  order 
to  preserve  the  hemp,  and  bring  It  to  a  rea- 
sonably  suitable   condition  for   stacking,   or 
fail  to  haul  and  stack  same  as  soon  as  it 
was   in   a   suitable   condition   to   stack,   or 
that  he  failed  to  stack  said  hemp  In  such 
manner  that  met  the  approval  of  plaintiff, 
and  If  the  Jury  further  believe  from  the  evi- 
dence that  by  reason  of  defendant's  failure 
to  so  care  for  said  hemp,  or  to  so  haul  same, 
or  to  so  stack  same,  said  hemp  was  damaged 
and  rendered  less  valuable,  the  Jury  should 
allow  the  plaintiff  such  a  sum  In  damages 
as  they  may  believe  from  the  evidence  will 
fairly  and  reasonably  represent  the  deprecia- 
tion, if  any,  in  the  value  of  the  hemp,  due 
to   the  defendant's   failure.  If  any,   to  use 
such  diligence  as  Is  above  defined  to  preserve 
said  hemp,  and  bring  it  to  a  reasonably  suit- 
able condition  for  stacking  or  to  defendant's 
failure,  if  any,  to  so  haul  same,  or  to  his 
failure,  if  any,  to  stack  said  hemp  in  the 
manner  that  met  the  approval  of  plaintiff, 
not  exceeding  $1,000,  the  amount  claimed  by 
plaintiff  on  that  account    But,  if  the  Jury 
believe  from  the  evidence  that  the  plaintiff 
kq)t  said  hemp  in  the  stack  for  an  unrea- 
sonable length  of  time  after  It  was  deliver- 
ed  to  plaintiff,   tbe  Jury  should  not   allow 
the  plaintiff  any  damages  which  they  might 
believe  from  the  evidence  occu^ed  to  said 
hemp,  if  any,  by  its  being  kept  in  the  stack 
for  an  unreasonable  length  of  time."    This 
Instruction  is  criticised  by  counsel  for  appel- 
lant because  it  virtually  fixed  the  date  when 
the  hemp  was  put  In  stacks  as  the  time  when 
the  damage  should  be  estimated,  and  direct- 
ed the  Jury  that,  if  the  company  permitted 
the  hemp  to  remain  in  the  stacks  for  an  un- 
reasonable length  of  time,  they  should  not 
allow  any   damages  accrued   after   It   was 
stacked.    Walker's  obligation  was  to  put  the 
hemp  in  stacks,  and,  if  after  that  time  the 
company  permitted  it  to  remain  in  the  stacks 
and  it  was  damaged  by  the  failure  to  remove 
it,   it   could  not  recover  from   Walker  thia 
damage.     Walker  could  not  control  the  ac- 
tion of  the  company  after  he  stacked  the 
hemp.    If  It  was  stacked  properly,  his  fluty 
In  this  particular  was  completed.    If  it  was 
not  properly  stacked,   the  company   had   a. 
right  to   look  for  redress   to  the  remedies 
heretofore  pointed  out    Walker  should  not 
be  held  responsible  for  anything  that  hap- 
pened to  the  hemp  after  It  was  stacked  da« 
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to  the  failure  of  the  company  to  remore  It 
witbin  a  reasonable  time. 

Nor  did  the  court  err  in  striking  from  the 
petition,  or  in  failing  to  permit  the  appellant 
company  to  show,  the  use  for  which  the 
hemp  was  intended,  or  that  this  was  known 
to  Walker.  Walker  was  bound  by  the  con- 
tract to  take  reasonable  and  proper  care  of 
the  hemp,  and  this  was  the  full  measure  of 
his  duty.  The  use  for  which  it  was  Intended 
was  entirely  immaterial.  It  did  not  affect 
ttie  question  of  damages,  because  the  meas- 
ure of  damages  was,  as  stated  by  the  court, 
the  depreciation  In  the  value  of  the  hemp 
sustained  by  reason  of  the  failure  of  Walk- 
er to  use  reasonable  care  in  attending  to  and 
stacking  it 

The  point  is  made  that  the  company  under 
the  verdict  and  Judgment  Is  required  to  pay 
the  wh<de  costs,  when  it  should  have  had  a 
Judgment  for  its  costs  on  so  much  of  the  Is- 
sue as  related  to  the  question  of  damages, 
as  it  recovered  $300  in  damages,  and  there 
was  no  dispute  about  the  fact  that  the  last 
payment  for  the  hemp  was  due  and  unpaid. 
Upon  this  issue  the  court  instructed  the  Ju- 
ry, in  sulHitance,  that,  if  they  allowed  the 
company  damages,  they  should  take  the  dif- 
ference between  the  damage  allowed  and 
the  1610.33  admitted  to  be  due  by  it;  and.  if 
ttie  amount  of  damage  awarded  was  less 
than  the  $610.33,  they  should  find  for  Walker 
the  difference,  and,  if  it  was  over  $610.33,° 
they  should  deduct  the  $610413,  and  give  the 
company  a  Judgment  for  the  remainder. 
This  instruction  was  proper,  and  under  it  a 
verdict  in  favor  of  either  of  the  parties  would 
carry  the  costs  of  the  entire  action.  lu 
short,  there  were  two  actions.  In  one  of 
them  the  company  sought  to  recover  a  Judg- 
ment for  $1,000  damages,  and  in  the  other 
Walker  sought  to  recover  Judgment  for  $610.- 
38  against  the  company.  These  two  actions 
were  heard  and  tried  together,  as  they  should 
have  been  under  the  pleadings  and  the  provi- 
sions of  the  Code,  and  the  costs,  as  in  other 
cases,  followed  the  Judgment.  Moore  v.  Car- 
uthers,  17  B.  Mon.  669. 

Wherefore  the  Judgment  of  the  lower  court 
is  aflBrmed. 


CLARKD  V.   McDOWBlLL'S   ADM'E. 

(Court  of  Appeals  of  Kentucky.    April  24, 
1908.) 

1.  APPEAI/— FiRDINOB   OT   CHANCELLOR  —  RE- 

vntw. 

Findings  of  fact  by  the  chancellor  will  be 
sustained  on  appeal,  if,  after  consideration  of 
the  entire  evidence,  the  mind  is  left  in  doubt  as 
to  the  correctness  of  the  chancellor's  determina- 
ti<m. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  3970-^3978.] 

2.  MoBTQAOESh-ABSOLOTB  DEXD  AS  MOBIOAOB 
— EVIDENCS. 

ISvidence  held  to  Justify  a  finding  that  an 
absolute  conveyance  by  a  debtor  to  his  creditor 
was  intended  as  a  mortgage,  and  that  the  prop- 
trty  was  therefore  secondarily  subject  to  the 
Claims  of  subsequent  creditors. 


Appeal  from  Circuit  Court,  Jackson  County. 

"Not  to  be  officially  reported." 

Suit  by  Serena  McDowell's  administrator 
against  W.  H.  Clarke.  Judgment  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

A.  W.  Baker  and  Wm.  I«wis,  for  appel- 
lant.   J.  B.  Llewellyn,  for  appellee. 

CARROLL,  J.  In  September,  1905,  J.  E. 
Holcomb  conveyed  to  appellant,  Clarke,  & 
stock  of  general  merchandise  in  a  store  in 
Jackson  county,  and  also  a  large  body  of 
land.  In  1906  Holcomb  became  the  surety 
of  one  Lunsford  in  a  note  executed  to  Mc- 
Dowell for  $175.  A.  Judgment  was  obtained 
on  this  note  against  Lunsford  and  Holcomb, 
and,  after  an  execution  had  been  returned 
"No  property  found,"  this  action  was  brought, 
attacking  the  conveyance  made  by  Holcomb 
to  Clarke  as  fraudulent  The  petition  pro- 
ceeded upon  the  theory  that  the  conveyance 
assailed,  although  purporting  to  be  an  ab- 
solute deed,  was  In  fact  a  mortgage  to  se- 
cure Clarke  In  the  payment  of  $1,200  that 
he  had  advanced  to  Holcomb.  The  lower 
court  upon  a  consideration  of  the  facts,  ad- 
Judged  that  the  conveyance  was  intended  to 
operate  as  a  mortgage  to  secure  Clarke  In 
the  payment  of  $1,200  advanced  to  Holcomb, 
and  also  such  other  amounts  of  money  as 
Clarke  may  have  advanced  before  the  execu- 
tion of  the  deed.  He  adjudged  that  Clarke 
had  a  prior  lien  upon  the  land  and  the  stock 
of  goods  to  secure  the  debts  due  him  by  Hol- 
comb, and  ordered  the  land  subjected  to  the 
payment  of  the  Clarke  debt  as  well  as  the 
debt  of  appellee.  From  that  Judgment  this 
appeal  is  prosecuted. 

The  evidence  Is  very  conflicting.  Some 
time  previous  to  September,  1905,  A.  J.  Smith 
recovered  a  Judgment  against  Holcomb  in 
the  Jackson  circuit  court  for  the  sum  of  $2,- 
000.  Execution  Issued  upon  this  Judgment 
and  had  been  levied  upon  the  stock  of  goods 
and  land  at  the  time  the  conveyance  was 
made  to  Clarke.  It  is  conceded  that  Clarke 
paid  In  satisfaction  of  this  Judgment  $1,- 
200,  and  obtained  an  assignment  of  the  Judg- 
ment and  execution.  Shortly  after  this,  the 
conveyance  was  made,  which  contained  the 
following  recital  as  to  the  consideration: 
"Wltnesseth:  That  whereas,  A.  J.  Smith 
recovered  a  Judgment  against  J.  El  Holcomb 
etc.  in  the  Jackson  circuit  court  for  the  sum 
of  $2,000  and  $197  costs;  and  whereas  the 
said  Smith  issued  an  execution  on  said  Judg- 
ment; and  whereas  the  sheriCT  of  said  Jack- 
son county  levied  said  execution  on  the  here- 
inafter described  stock  of  goods  and  three 
tracts  of  land;  and  whereas  said  W.  9. 
Clarke  paid  off  said  execution  and  obtained 
an  assignment  of  said  Judgment  from  Smith : 
Now  In  consideration  of  the  premises,  and 
for  the  further  consideration  that  said  W.  H. 
Clarke  Is  to  have  said  execution  returned 
satisfied  in  full,  the  parties  of  the  first  part 
hereby  sell  and  convey.    •    •   •  '•    Clarke  tea- 
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tlfled  that  the  recited  consideration  Is  not 
correct;  that  in  addition  to  the  $1,200  paid 
in  settlement  of  the  Smith  judgment.  Hoi- 
comb  O'wed  him  $1,000,  and  he  also  assumed 
the  payment  of  all  the  debts  due  by  Hol- 
comb  to  wholesale  merchants,  which  amount- 
ed to  about  $1,200,  making  the  considera- 
tion according  to  his  statement  $3,400.  In 
this  he  is  supiwrted  by  the  evidence  of  Hol- 
comb  and  other  witnesses.  He  was  called 
on  to  explain  in  detail  the  facts  connected 
with  the  indebtedness  of  Holcomb  In  the 
sum  of  $1,000  for  money  advanced  preylons 
to  the  conveyance,  but  could  not  furnish  any 
written  evidences  of  the  indebtedness.  It 
also  appears  that  the  store  after  the  con- 
veyance was  conducted  by  the  wife  of  Hol- 
comb, his  son-in-law,  and  other  relatives; 
and  that  the  money,  or  a  large  part  of  It, 
taken  In  at  the  store  was  placed  in  a  Win- 
chester bank  to  the  credit  of  Holcomb,  who 
had  an  account  there,  and  a  good  jrartlon  of 
it  applied  to  the  payment  of  the  debts  due  to 
wholesale  merchants  by  Holcomb,  and  some 
of  it  went  to  discharge  the  individual  debts 
of  Holcomb.  In  short,  the  preponderance  of 
the  evidence  tends  to  show  that  no  particular 
change  was  made  In  the  conduct  or  man- 
agement of  the  store  after  the  conveyance. 
It  continued  to  be  operated  substantially  the 
same  as  it  had  been.  It  also  appears  that 
Clarke  after  the  conveyance  signed  and  swore 
to  an  affidavit  in  which  he  said  that  he  was 
the  owner  of  one-half  of  the  stock  of  goods. 
These  circumstances,  tending  to  show  that 
Clarke  was  not  the  purchaser  or  real  owner, 
but  only  had  a  lien  thereon,  are  attempted 
to  be  explained  away  by  Clarke  and  the  wit- 
nesses in  his  behalf;  and  their  statements 
are  entitled  to  serious  consideration.  There 
was  also  evidence  tending  to  show  that  the 
land  or  stock  of  goods  was  worth  $5,000, 
while  Clarke  testifies  that  It  was  not  worth 
what  he  paid  for  it— that  is,  $3,400— and  that 
he  would  sell  it  for  $200  less  than  that  sum. 
It  is  also  in  evidence  that  Holcomb,  after 
the  conveyance,  offered  to  sell  the  land,  and 
that  his  family  lived  on  It  as  they  had  al- 
ways done.  The  weight  of  the  direct  evi- 
dence favors  the  contention  of  Clarke,  but 
there  are  many  circumstances,  some  of  which 
we  have  pointed  out,  tending  to  show  that 
the  conveyance  was  only  intended  by  the 
parties  to  operate  as  a  mortgage  to  secure 
Clarke  in  the  payment  of  $1,200  and  other 
sums  that  be  may  have  previously  advanced 
to  or  for  the  benefit  of  Holcomb.  In  view 
of  the  fact  that  the  conveyance  was  made 
previous  to  the-  creation  of  appellee's  debt, 
and  before  it  was  contemplated  that  said 
debt  would  be  made,  it  cannot  fairly  be  said 
that  there  Is  evidence  of  the  actual  fraud 
that  is  essential  to  set  aside  a  conveyance 
in  the  interest  of  and  for  the  benefit  of  a 
subsequent  creditor.  Nor  is  it  necessary  that 
we  should  hold  that  the  transaction  between 
Clarke  and  Holcomb  was  tainted  by  actual 
fraud.     The  lower  court  held  that  the  con- 


veyance was  only  Intended  to  operate  as  a 
mortgage,  and  this  view  we  are  disposed  to 
accept  as  correct  The  questions  involved 
In  this  case  are  ones  purely  of  fact,  and  it 
is  the  uniform  practice  of  this  court  in  cases 
of  this  character  to  follow  the  judgment  of 
the  chancellor.  If  after  a  consideration  of  the 
entire  evidence  the  mind  is  left  In  doubt. 

We  cannot  say  that  the  judgment  of  the 
chancellor  Is  contrary  to  the  weight  of  the 
evidence,  giving  due  consideration  to  all  the 
facts  and  circumstances  shown  by  the  rec- 
ord; and  it  must  be  affirmed. 

BURCHETT  v.  CLARKE. 

(Court  of  Appeals  of  Kentucky.     April  28, 
1908.) 

1.  Abatement  and  RevivaI/— Action  to  Re- 
covEB  Land — Dismtssai.. 

Civ.  Code  Prac.  {  506,  provides  that  on  the 
death  of  a  defendant  in  an  action  to  recover 
real_  property  only  the  action  may  be  revived 
against  his  personal  representatives  or  any  of 
them.  Held,  that  the  legal  effect  of  the  death 
of  a  defendant  in  an  action  to  recover  land  oalj 
was  to  immediately  abate  the  action  as  to  him, 
but  such  abatement  did  not  authorize  a  dismiss- 
al within  the  time  it  was  subject  to  revival. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revival,  H  322-329.] 

2.  Save — Minob  Heibs. 

Where  a  defendant  in  a  suit  to  recover  land 
only  died  pendente  lite  leaving  minor  heirs  to 
whom  his  interest  in  the  land  descended,  snch 
children,  not  being  parties  or  represented  in  the 
snit  by  gnardian,  committee,  attorney,  next 
friend,  or  otherwise,  could  not  consent  to  an 
order  of  revival  which  was  against  their  interest, 
but  the  action  could  only  be  revived  by  tlie  is- 
suance of  summons  and  the  appointment  of  a 
guardian  to  make  defense  against  the  order  as 
required  by  Civ.  Code  Prac.  Jg  501,  502. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  1,  Abatement  and  Revival,  U  878-386,  4^- 
487.] 

8.  Same— Time. 

Civ.  Code  Prac.  {  508,  declares  that  an  or- 
der to  revive  an  action  against  the  representative 
or  successor  of  a  defendant  shall  not  be  made 
without  bis  consent  unless  within  a  year  after 
the  time  when  it  could  have  been  first  made,  and 
section  607  provides  that  it  cannot  be  made  un- 
less by  consent  within  six  months  after  the  qual- 
ification of  a  personal  representative.  Held,  tliat 
while  an  order  to  revive  an  action  must  be  en- 
tered within  12  months  from  the  time  when  the 
order  might  have  been  first  made,  it  is  not  es- 
sential that  the  action  be  revived  within  that 
time,  since  if  the  motion  or  order  to  revive  is 
made  within  the  time  the  action  may  I>e  revived 
afterwards. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Burchett  against  Stonewall 
Jackson  Clarke.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

J.  M.  Roberson  and  E.  D.  Stephenson,  for 
appellant  James  Goble,  for  appellees.  A.  O. 
Van  Winkle,  for  guardian  ad  litem. 

CARROLL,  J.  In  1886  the  appellant  Bur- 
chett brought  an  action  in  the  Pike  circuit 
court  against  Calvin  Clarke  and  Giorden 
Clarke  to  recover  the  possession  of  a  tract  of 
land  containing  about  200  acres.    In  the  same 
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year  the  defendants  answered.  In  1889  an 
amended  petition  was  filed,  wbldi  was  an- 
swered In  August  of  that  year.  In  December 
of  that  year  a  reply  was  filed.  In  1891  there 
was  a  rejoinder,  and  in  1895  an  amended  an- 
swer. No  other  action  was  talien  in  the  case 
until  October,  1902,  when  this  order  was  en- 
tered: "By  consent,  this  cause  is  now  order- 
ed to  stand  revived  in  the  name  of  Dixie  E. 
Clarke,  Stonewall  Jackson  Clarke,  and  Hi- 
ram Clarke,  only  children  of  Calvin  Clarke, 
deceased,  and  M.  A.  Clarke,  widow  of  said 
Calvin  Clarke,  and  W.  G.  Reed,  administra- 
tor of  Calvin  Clarke.  And  the  cause  Is  now 
ordered  to  proceed  in  their  names  as  the  real 
and  personal  representatives  of  Calvin  Clarke, 
deceased,  and  this  cause  is  continued."  The 
next  order  was  entered  in  August,  1905,  when 
P.  B.  Stratton  was  appointed  guardian  ad 
lltou  for  the  infants;  the  appointment  being 
made  after  an  affidavit  had  been  filed  stating 
that  the  infants  had  no  guardian  ad  litem. 
Nothing  else  was  done  until  1906,  when  Mrs. 
Clarke  filed  an  affidavit,  which  Is  not  in  the 
recOTd,  and  entered  a  motion  to  dismiss,  the 
action  for  want  of  revivor.  This  motion  was 
sustained  and  the  action  dismissed.  No  ap- 
peal is  prosecuted  from  the  order  of  dis- 
missal  so  far  as  Gorden  Clarke  is  concerned. 
The  statement  filed  by  appellant  shows  that 
the  only  appellees  are  the  widow  and  chll- 
droi  of  Calvin  Clarke.  Although  the  suit 
was  brought  in  1886,  nothing  was  done  lu 
it  except  to  make  up  the  pleadings,  which 
appear  to  have  been  completed  in  1895.  The 
record  does  not  show  when  Calvin  Clarke 
died,  Irat  counsel  for  appellant  states  in  his 
brief  that  he  died  "some  time  in  the  year 
1901,  and  the  first  court  in  which  steps  could 
have  been  taken  to  revive  the  case  was  the 
S^tember  term,  1901."  The  consent  order 
of  revivor  was  not  entered  until  the  Septem- 
ber term,  1902.  It  is  also  conceded  that  at 
the  time  this  consent  order  was  made,  the 
children  of  Calvin  Clarke  were  Infants;  nor 
does  it  appear  who  consented  to  the  order. 
A  guardian  ad  litem  was  appointed  three 
years  afterwards,  but  be  did  not  file  any 
answer  or  take  any  steps  In  the  case.  It  will 
thus  be  seen  that  more  than  a  year  after  the 
action  could  have  been  revived  this  consent 
order  of  revivor  was  entered.  We  are  asked 
to  sustain  the  Judgment  of  the  lower  court 
dismissing  the  action,  upon  the  ground,  first, 
that  the  order  of  revivor  was  made  too  late; 
and,  second,  that  in  the  absence  of  any  show- 
ing that  the  action  was  revived  by  the  con- 
sent of  any  person  authorized  the  order  was 
void.  As  the  action  against  Calvin  Clarke 
was  for  the  recovery  of  land,  it  was  neces- 
sary that  It  should  be  revived  against  his 
real  representatives,  who  were  In  this  case 
his  children.  The  provisions  of  the  Civil  Code 
of  Practice  that  control  the  disposition  of 
this  case  are: 

"Sec.  502.  If  the  order  be  made  by  consent 
of  the  parties,  the  action  shall  JForthwitb 
Stand  revived;  and,  If  not  made  by  consent. 


tbe  order  shall  be  served,  in  the  same  man- 
ner as  a  summons,  upon  the  party  adverse  to 
the  one  making  a  motion.  And,  at  the  first 
term  coinmendng  not  less  than  ten  days  aft- 
er such  service,  the  party  upon  whom  It  Is 
made  may  show  cause  against  the  revivor; 
and,  if  sufficient  cause  be  not  then  shown,  the 
action  shall  stand  revived." 

"Sec.  506.  Upon  the  death  of  a  defendant 
in  an  action  for  the  recovery  of  real  property 
only,  or  which  concerns  only  his  rights  or 
claims  to  such  property,  the  action  may  be 
revived  against  his  real  representatives  or 
any  of  them',  and  an  order  therefor  may  be 
forthwith  made  In  the  manner  directed  in  the 
preceding  sections  of  this  title. 

"Sec.  507.  An  order  to  revive  an  action 
against  the  personal  representative  of  a  de- 
fendant, or  against  him  and  the  real  repre- 
sentatives of  the  defendant,  cannot  be  made, 
unless  by  consent,  within  six  months  after 
tbe  qualification  of  the  personal  representa- 
Uve. 

"Sec.  508.  An  order  to  revive  an  action 
against  the  representative  or  successor  of  a 
defendant  shall  not  be  made,  without  his 
consent,  unless  within  one  year  after  the 
time  when  it  could  have  been  first  made." 

"Sec.  510.  If  It  appear  to  the  court,  by  affi- 
davit, that  either  party  <o  an  action  has  been 
dead,  or,  if  be  sue  or  be  sued  as  a  personal 
represoitatlve,  that  his  powers,  have  ceased 
for  a  period  so  long  that  the  action  cannot  be 
revived  in  the  name  of  his  representative  or 
successor  without  the  consent  of  both  par- 
ties. It  shall  order  the  action  to  be  stricken 
from  the  docket." 

At  tbe  time  the  consent  order  was  made, 
the  infants  upon  whose  motion  the  action  was 
dismissed,  were  not  parties  to  the  suit  So 
far  as  the  record  discloses,  they  were  not 
represented  by  either  guardian,  committee, 
attorney,  next  friend,  or  any  one  else.  The 
revivor  was  against  their  interests.  In  the 
absence  of  a  revivor,  the  action  to  recover 
the  land  would  have  abated,  and  left  them  in 
tbe  undisturbed  possession.  The  legal  efCect 
of  the  death  of  Calvin  Clarke  was  to  abate 
the  action  as  to  him,  but  his  death  did  not 
immediately  authorize  Its  dismissal.  It  was 
proper  to  permit  the  action  to  remain  on  the 
docket  to  enable  the  plaintiff  to  revive  it  in 
the  manner  provided  in  the  Code.  The  chil- 
dren whose  rights  were  prejudiced  and  af- 
fected by  the  order  of  revivor  could  not,  as 
they  were  infants,  consent  to  It  The  proper 
way  to  revive  the  action  as  to  them  was  to 
have  filed  as  provided  in  section  501  a  peti- 
tion against  them  stating  facts  necessary  to 
authorize  a  revivor,  with  a  prayer  therefor, 
and  to  Issue  summons  and  have  it  duly  exe- 
cuted as  any  other  summons  In  an  action 
against  infants,  or  to  have  the  order  served 
as  provided  In  section  502.  Upon  the  return 
of  the  summons  or  order  duly  executed,  if 
the  infants  had  no  statutory  guardian  to  rep- 
resent them  a  guardian  ad  litem  should  have 
been  appointed  to  make  defense,  if  any  could 
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be  made,  to  the  order  of  reyivor.  It  Is  very 
clear  that  a  consent  order  can  only  be  made 
by  persons  who  are  legally  authorized  to  con- 
Bent  The  Infants  could  not  consent  tor 
themselyes,  and  as  It  does  not  appear  that 
any  person  consented  for  them,  the  order  of 
revivor  was  void.  Aside  from  this,  an  order 
to  revive  an  action  must  be  entered  within 
twelve  months  from  the  time  the  order  might 
have  been  first  made,  although  it  is  not  es- 
sential that  the  action  be  revived  within  that 
time.  When  a  motion,  or  order,  is  made  to 
revive  within  that  time,  tlie  action  may  be 
revived  afterwards.  Thompson's  Adm'r  v. 
Williams,  86  Ky.  15,  4  S.  W.  914.  The  prop- 
er practice  In  cases  of  this  character  Is  that 
wbea  the  death  of  a  party  to  an  action  oc- 
curs, and  It  is  necessary  to  revive  It  in  fa- 
vor of  or  against  his  heirs  or  personal  repre- 
sentatives, the  party  desiring  to  revive  the  ac- 
tion against  the  real  or  personal  representa- 
tives or  both  of  the  deceased  should  suggest 
the  death  and  ask  that  the  action  be  revived 
against  the  persons  whom  it  is  desired  to  re- 
vive against;  and  these  persons,  unless  they 
are  qualified  to  and  do  consent,  should  be 
brought  before  the  court  In  the  manner  here- 
inbefore pointed  out,  and  their  rights  pro- 
tected by  some  one  authorized  to  represent 
them.  Hull  V.  DeatlV's  Adm'r,  7  Bush,  687; 
Cox  V.  Story,  80  Ky.  64. 

As  the  action  was  not  revived  within  the 
time  allowed,  or  at  alt,  the  lower  court  did 
right  in  dismissing  it,  and  the  Judgment  is 
affirmed. 

HARDING'S  ADM'R  v.  WEISIGBR. 

(Court  of  Appeals  of  KeDtucky.    April  23, 
1906.) 

1.  EXECUTOBS  AND  ADMINIBTBATOBS— ADVIN- 
ISTBATOB  WITH  WlLI,  ANNBXBD— AUTHOBITT 
— POWEB  CONFEBBED  ON  EXECtTTOB  BY  WlIX 

— EJffect  OF  Cause  of  Vacancy. 

ECy.  St.  1903,  {  3891,  provides  that  if  no 
executor  is  appointed  by  a  will,  or  if  the  ex- 
ecutors named  die,  refuse  the  executorship,  or 
fail  to  give  bond,  the  court  may  grant  adminis- 
tration with  the  will  annexed  to  the  one  who 
would  be  entitled  to  administration  if  there  had 
'  been  no  will.  Section  S892  provides  that  an 
administrator  with  the  will  annexed  ahall  pos- 
sess and  exercise  all  power  and  authority,  and 
have  the  same  rights  as  the  executor  named. 
Held,  that  an  admmistrator  with  the  will  annex- 
ed has  all  the  power  of  the  executor  named  in 
the  will,  whether  that  executor  qualifies  or  not, 
and  regardless  of  bow  the  vacancy  occurs. 

2.  Wills— CoNSTBuonoN— Power— Intent  ov 
Testatob. 

Where  a  testator  willed  to  his  wife  one- 
third  of  the  remainder  of  the  estate  after  pay- 
ment of  indebtedness,  and  gave  her  the  other 
two-thirds  during  her  natural  life,  with  remain- 
der to  others,  and  the  will  continued:  "I  ap- 
point my  wife,  L.,  executrix  of  this  my  will  and 
invest  her  with  full  power  to  sell  and  convey  any 
and  all  of  my  real  and  personal  estate  as  she 
may  think  best," — the  intention  was  that  she 
should  have  the  power  as  executrix,  and  not  as 
a  donee  of  a  special  power. 

3.  EhCECUTOBS    AND    ADMINIBTBATOBS— POWEBB 

Undeb  Will — Sale  of  Real  Estate— Ef- 
fect OF  Action  to  Settle  Estate. 

When  an  executor  or  administrator  with 
power  under  a  will  to  sell  an  estate  institutes  an 


action  asking  the  aid  of  the  court  with  reference 
to  any  matter  connected  with  the  settlement  of 
the  estate,  he  does  not  by  that  act  turn  over  to 
the  court  exclusive  charge  of  the  whole  estate, 
and  thus  lose  all  power  and  control  over  it :  and 
hence  an  action  for  settlement  does  not  prevent 
an  administrator  with  the  will  annexed  from 
selling  land  belonging  to  the  estate  under  a  pow- 
er conferred  by  the  will. 

4.  Same  —   Settlement— Obdeb—Imeblocu- 
TOBT  Obdeb — Effect. 

Where  an  administrator  in  a  suit  to  settle 
the  estate  made  three  settlements  with  the  mas- 
ter commissioner  in  which  he  reported  all  cash 
collected  on  claims  due  the  estate,  and  cash  re- 
ceived from  the  purchaser  of  certain  real  estate 
at  the  time  of  each  settlement,  and  the  widow 
filed  exceptions  to  the  first  two  reports,  includ- 
ing an  exception  to  a  report  charging  the  ad- 
ministrator with  cash  received  as  purchase  mon- 
ey on  the  real  estate,  and  the  court  sustained  the 
exceptions,  it  was  an  interlocutory  order,  and 
where  it  did  not  expressly  adjudge  that  the  ad- 
ministrator had  no  right  to  sell  the  real  estate, 
and  there  was  no  order  directing  the  commission- 
er to  refnnd  to  him  the  amounts  turned  over  as 
receipts  of  the  sale,  and  the  deed  made  the  pur- 
chaser was  not  declared  void,  nor  the  purchaser 
directed  to  surrender  possession,  but  the  court 
afterwards  ordered  the  commissioner  to  pay  out 
to  the  creditors,  one  of  whom  was  die  widow,  all 
the  money  received  from  the  sale  of  the  real  es- 
tate paid  over  to  him  by  the  administrator,  the 
order  sustaining  the  exceptions  to  the  report  did 
not  decide  that  the  executor  had  no  authority  to 
make  the  sale  of  real  estate. 

5.  Estoppel— Ratification  of    Sale   Made 
VT  Adkinibtbatob  —  Acceptance  of  Pbo- 

CEEDS  BT  CBEDITOB. 

Where  a  widow,  who  was  a  beneficiary  un- 
der her  husband's  will,  and  also  a  creditor  of  the 
estate,  received  without  objection  or  exception 
her  share  of  the  proceeds  of  a  sale  of  land  by  the 
administrator  in  payment  on  a  debt  due  her,  she 
was  estopped  from  claiming  any  rights  under  an 
order  sustaining  an  exception  to  a  report  which 
charged  the  administrator  with  the  proceeds  of 
the  sale  of  the  land  in  question. 

Appeal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  offlcially  reported." 
Action  by  Samuel  Harding's  administrator 
against  M.  G.  Welslger  on  notes  given  for  the 
purchase  price  of  land,  and  to  enforce  a  lien 
on  the  land  sold.  From  an  order  sustaining 
a  demurrer  to  the  reply  and  dismissing  tbb 
action,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Robert  Harding  and  C.  H.  Rodes,  for  appel- 
lant. M.  C.  Saufley  and  Breckinridge  & 
Breckinridge,  for  appellee. 

NUNN,  J.  In  the  year  1894  Samuel  Hard- 
ing, a  resident  of  Boyle  county.  Ky.,  made 
and  executed  his  will  and  appointed  bis  wife. 
•Lucy  W.  Harding,  as  executrix  thereof,  with 
full  power  to  sell  and  convey  any  and  all  of 
his  real   estate.     Harding  died  In  January, 

1903.  The  will  was  probated,  but  Lucy  W. 
Harding  failed  to  qualify  as  executrix,  and 
appellant,  J.  L.  Bruce,  was  appointed  by  the 
county  court  administrator  of  the  estate  with 
the  will  annexed.    In  the  month  of  January, 

1904,  appellant,  after  due  advertisement,  sold 
at  public  sale  many  pieces  of  property  be- 
longing to  Samuel  Harding's  estate,  and  ap- 
pellee, Welslger,  purchased  at  the  sale  21 
parcels  of  the  property  upon  the  foUofrlnc 
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terms:  One-third  in  casta,  one-third  payable 
in  six  months,  and  the  balance  in  12  months, 
with  Interest  at  6  per  cent,  on  the  deferred 
payments  from  the  date  of  the  sale  until  paid. 
A  few  days  after  the  sale  appellee  directed 
a  written  communication  to  appellant,  stating 
that  be  had  been  advised  that  he  (appellant) 
did  not  have  the  power  to  convey  to  bim  a  good 
title  to  tbe  property  purchased  by  bim,  and 
requested  api>ellant  to  make  and  present  to 
him  a  deed  signed  by  the  devisees  under  the 
will  of  Samuel  Harding,  and  then  named 
all  tbe  devisees,  their  wives  or  husbands, 
except  Lucy  W.  Harding,  who  was  a  sister 
of  appellee.  Appellant  made  and  executed 
a  deed -as  requested,  which  appellee  accept- 
ed, made  tbe  cash  payment,  and  executed 
his  notes  for  the  deferred  payments,  and 
afterwards  paid  the  notes  due  in  six  months, 
but  refused  to  pay  the  last  notes,  upon 
which  appellant  instituted  this  action,  seelc- 
ing  a  Judgment  thereon  against  appellee,  and 
to  enforce  the  lien  upon  the  21  parcels  of 
land.  Appellee  answered,  denying  appellant's 
right  to  prosecute  tbe  action  and  his  authori- 
ty under  the  will  to  sell  and  convey  the  prop- 
erty, first,  for  the  reason  that  the  will  did  not 
give  him  power  to  sell;  second,  because  he 
had  instituted  an  action  in  tbe  Boyle  circuit 
court  before  the  sale  of  the  property  for  a 
settlement  of  Harding's  estate,  and  this  ac- 
tion was  pending  and  undetermined  at  the 
time  tbe  sale  of  the  property  was  made, 
which  had  the  effect  to  divest  bim  of  the  right 
to  malce  the  sale,  even  if  such  power  was 
conferred  by  the  will,  and  that  the  pendency 
of  the  action  to  settle  the  estate  placed  the 
power  to  sell  tbe  property  exclusively  with 
the  court  in  that  action ;  and  further  plead- 
ed that  the  question  of  the  power  of  appel- 
lant to  make  this  sale  and  conveyance  was 
settled  by  the  judgment  of  the  court  in  the 
action  referred  to  to  settle  the  estate.  Appel- 
lant filed  a  reply  to  this  answer  controverting 
it,  and  set  up  matters  occurring  in  the  settle- 
ment action  tending  to  show  tbe  court  and 
all  the  parties,  especially  Lucy  W.  Harding, 
did  not  regard  the  Judgement  as  effective  and 
binding,  and  vralved  all  rights,  if  any  they 
liad,  thereunder.  To  this  reply  the  court  sus- 
tained a  demurrer  and  dismissed  appellant's 
action. 

Harding  acknowledged  in  his  will  an  in- 
debtedness to  bis  wife  of  $13,000,  which  he 
directed  to  be  paid  to  her,  and  then  devised 
to  taer  one-third  of  all  the  remainder  of  his 
estate,  after  the  payment  of  his  debts,  and 
then  gave  to  her  the  other  two-thirds  during 
her  natural  life,  with  remainder  to  his  broth- 
ers and  sisters  or  their  descendants.  The  third 
Item  of  the  will  Is  as  follows:  "I  appoint  my 
wife,  Lucy  W.  Harding,  executrix  of  this  my 
win  and  Invest  her  with  full  power  to  sell 
and  convey  any  and  all  of  my  real  and  per- 
sonal estate  as  she  may  think  best." 

Appellee's  counsel  contends  that  appellant 
bad  no  power  to  sell  and  convey  this  prop- 
erty under  tbe  will,  and  quotes  sections  38SS 


and  3892  of  the  statutes,  and  argues  that,  as 
Mrs.  Lucy  Harding  never  qualified  as  execu- 
trix of  the  will,  there  was  never  an  ex- 
ecutor of  the  will;  that  no  one  as  executor 
ever  undertook  to  execute  the  will ;  that  no 
one  ever  died  in  the  office  of  executor  of  the 
will,  or  vacated  the  office;  that  there  must 
have  been  an  executor  before  the  power  of 
sale  conferred  by  tbe  will  passed  to  an  ad- 
ministrator. We  cannot  agree  to  this.  Coun- 
sel has  overlooked  section  3891  of  the  stat- 
utes, which  is  as  follows:  "If  there  be  no 
executor  appointed  by  tbe  will,  or  if  the  ex- 
ecutors therein  named  die,  or  refuse  the  ex- 
ecutorship, or  fall  to  give  bond  as  required 
by  law,  which  shall  amount  to  such  refusal, 
the  court  may  grant  administration,  with  the 
will  annexed,  to  tbe  person  who  would  have 
been  entitled  to  administration  if  there  had 
been  no  will."  This  section  and  the  succeed- 
ing section  (3892)  gives  the  administrator 
with  the  will  annexed  all  power  and  authori- 
ty given  in  tbe  will  to  tbe  named  executor, 
and  this  power  is  given  the  administrator 
with  the  will  annexed,  even  though  he  is  not 
appointed  by  the  court  as  the  successor  of  the 
executor  previously  appointed  by  tbe  court. 
It  Is  plain  that  tbe  administrator  with  the 
will  annexed  has  all  the  powers  of  the  execu- 
tor named  In  the  will,  whether  that  executor 
qualified  or  not,  if  at  the  time  of  appointment 
the  office  is  vacant,  whether  by  failure  to 
qualify,  or  by  resignation,  or  by  death  after 
qualifying.  See  the  cases  of  Gulley  v.  Prath- 
er's  Adm'r,  7  Bush,  167,  and  Shields  v.  Smith, 
S  Bush,  eoi. 

Appellee's  counsel  also  contends  that  the 
power  to  sell  was  given  to  Lucy  W.  Harding, 
not  as  executrix,  but  was  conferred  on  her 
as  a  donee  of  a  special  power.  We  think  this 
incorrect.  The  language  of  the  will  shows 
that  it  was  the  intention  of  the  testator  that 
she  should  have  that  power  as  bis  executrix. 
It  was  not  his  intention  to  give  her  the  ex- 
clusive power  to  dispose  of  all  of  his  prop- 
erty as  she  wished  without  first  qualifying 
and  executing  bond  as  executrix.  Appellee 
further  contends  that  the  Institution  of  the 
suit  by  the  administrator  to  settle  the  estate 
brought  tbe  whole  estate  within  the  Jurisdic- 
tion of  the  Boyle  circuit  court  for  administra- 
tion and  settlement,  and  it  was  alone  within 
the  power  of  the  Boyle  circuit  court  to  direct 
a  sale  of  tbe  real  estate,  and  by  that  act  he 
renounced  all  the  powers  he  had  ever  had  over 
the  estate  given  him  by  the  will,  and  the 
court  took  complete  control  of  the  whole  mat- 
ter. It  appears  that  at  the  time  appellant  in- 
stituted- the  action  to  settle  the  estate  he  had 
$12,000  or  $15,000  on  band  with  which  to  pay 
creditors,  but  all  the  creditors  had  not  pre- 
sented their  claims  properly  proven,  and  that 
Lucy.  W.  Harding,  tbe  widow,  had  a  claim, 
and  also  her  brother,  John  Welsiger,  who  had 
failed  to  proTe  and  present  them.  Appellant 
had  been  Informed  that  the  $13,000  acknowl- 
edged In  the  will  to  be  due  Lucy  W.  Harding 
had  been  partly  paid  by  the  testator  In  his 
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lifetime;  and  the  action  was  brought  with 
the  view  of  having  the  creditors  present  their 
claims  proven  as  required  by  the  statute. 
The  case  was  referred  to  the  master  eom- 
misEioner  to  malce  a  settlement  with  appel- 
lant showing  the  amounts  he  had  received 
and  paid  out,  and  to  take  proof  and  report 
the  claims  against  the  estate.  Lucy  W.  Hard- 
ing presented  a  claim  for  about  $42,000,  and 
her  brother,  John  Welslger,  presented  one  for 
something  over  $6,000.  Both  of  these  claims 
were  litigated  and  greatly  reduced. 

Appellant  did  not  describe  any  real  estate 
in  his  petition,  nor  ask  for  the  sale  of  any. 
The  purpose  of  that  action  was  to  ascertain 
the  amount  of  the  just  claims  against  the  es- 
tate so  that  he  might  sell  enough  of  the  real 
estate,  taking  into  consideration  the  amount 
be  already  had  in  his  hands  to  pay  them. 
This  purpose  was  a  commendable  and  proper 
one.  By  this  method  he  saved  all  the  cost 
that  would  have  accrued  had  the  court  taken 
the  real  estate  in  charge  and  had  it  sold.  He 
had  no  reason  for  asking  the  court  to  do  for 
him  what  he  had  power,  under  the  will,  to 
do.  It  Is  not  pretended  that  appellant  was 
Intending  to  do  anything  wrong,  or  that  he 
sold  the  real  estate  for  less  than  its  value, 
or  that  be  sold  more  of  It  than  was  necessary 
to  enable  him  to  pay  the  debts.  In  our  opin- 
ion, when  an  executor  or  administrator,  with 
power  under  a  will  to  sell  and  convey  real 
estate,  institutes  an  action  asking  the  aid  of 
a.  court  with  reference  to  any  matter  con- 
nected with  the  settlement  of  the  estate,  he 
does  not,  by  that  act,  turn  over  to  the  court 
the  exclusive  charge  of  the  whole  estate,  and 
thereby  lose  all  power  and  control  over  the 
estate.  By  section  428,  Code  Civ.  Prac,  a  rep- 
resentative, legatee,  distributee,  or  creditor  of 
a  deceased  person  has  the  right  to  bring  an 
action  for  the  settlement  of  the  estate.  If 
the  principle  contended  for  by  appellee  is 
correct,  then  It  would  follow  that,  If  a  cred- 
itor brought  an  action,  it  would  have  a  like 
effect  to  place  the  whole  estate  and  the  set- 
tlement thereof  In  charge  of  the  court.  The 
case  of  Mersman  v.  Worthington's  Ex'rs,  72 
S.  W.  1004,  24  Ky.  Law  Rep.  2116,  was  an- 
action  instituted  under  section  428,  Code  Civ. 
Prac,  by  a  creditor  against  the  executors  for 
a  settlement  of  the  estate.  In  that  case  the 
court  held  that  a  persona]  representative  who 
was  empowered  by  the  will  to  sell  the  real 
estate  of  his  testator  might  sell  same  while 
an  action  Is  pending  to  settle  the  estate,  and 
that  the  purchaser  would  be  required  to  take 
the  property  and  comply  with  his  contract  of 
purchase;  the  purchaser  having  refused  to 
take  the  property,  and  sought  to  be  relieved 
from  bl8  purchase  upon  the  ground  that  the 
personal  representative  could  not  sell  same 
because  there  was  an  action  pending  to  settle 
the  estate  when  he  made  the  purcbasKe. 

In  the  suit  to  settle  the  estate  appellant 


made  three  settlements  with  the  master  com- 
missioner in  which  he  reported  all  the  cash 
collected  on  claims  due  the  estate,  and  the 
cash  received  from  the  purchaser  of  this  real 
estate  to  the  time  of  each  settlement.  Lucy 
W.  Harding  filed  exceptions  to  the  first  two 
reports,  and  among  the  exceptions  she  filed 
was  one  excepting  to  the  report  charging  ap- 
pellant with  the  cash  received  as  purchase 
money  on  the  real  estate.  Upon  hearing  the 
exceptions  the  court  entered  the  following  or- 
der: "The  court  having  under  consideration 
the  exceptions  of  Lucy  W.  Harding  filed  on 
April  19,  1906,  to  the  master  commissioner's 
report  of  settlement,  with  the  administrator 
with  the  will  annexed  filed  on  September  14, 
1904,  and  April  17,  1900,  now  being  advised 
the  exceptions  of  said  Lucy  W.  Harding  to 
the  commissioner's  report  in  which  he  char- 
ges said  administrator  with  the  proceeds  of 
the  sale  of  said  real  estate,  are  hereby  sus- 
tained, to  which  ruling  of  the  court  the  ad- 
ministrator excepts.  The  court  reserves  fur- 
ther consideration  (on)  second  ground  of  ex- 
ception." In  our  opinion  this  was  an  Inter- 
locutory order  (see  Adklsson  v.  Dent,  88  Ky. 
628,  11  S.  W.  900),  and  it  was  afterwards  so 
treated  by  the  court  and  all  the  parties  to 
this  action.  The  court  afterwards  ordered 
the  commissioner  to  pay  out  all  the  money 
received  from  the  sales  of  the  real  estate 
which  had  been  paid  over  to  him  by  appel- 
lant to  the  creditors,  Lucy  W.  Harding  being 
one  of  them,  and  was  paid  something  over 
$21,000,  which  she  received  without  objec- 
tion or  exception,  and  having  done  this,  and 
falling  to  except  to  the  final  report  of  the 
commissioner  and  to  the  order  of  the  court 
directing  the  payment  of  this  money  to  the 
creditors  of  the  estate,  she,  in  all  events,  is 
estopped  from  claiming  any  rights  that  she 
might  have  had  under  the  order  of  the  court 
referred  to,  if  she  ever  obtained  any  rights 
thereunder.  The  order  does  not  expressly 
adjudge  that  appellant  had  no  right  to  sell 
the  real  estate,  and  there  was  no  order  direct- 
ing the  commissioner  to  refund  to  appellant 
the  amounts  turned  over  by  him  which  had 
been  received  from  the  sale  of  the  real  estate. 
It  did  not  declare  the  deed  made  to  appellee, 
Welslger,  ineffective  or  void,  and  did  not  di- 
rect him  to  surrender  the  possession  of  the 
real  property  which  be  bad  had  since  he  ac- 
cepted the  deeds.  Surely  the  court  and  par- 
ties In  Interest  did  not  Intend  to  let  the  pur- 
chasers hold  the  property,  and  the  devisees 
under  the  will  be  reinvested  with  the  title  to 
the  property,  and  the  creditors  of  the  estate 
to  be  paid  by  appellant  out  of  bis  own  means, 
which  would  be  the  effect  of  the  action  of  the 
court  and  the  parties.  If  appellee's  contention 
herein  be  upheld. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 
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IX)UISVILLE    COOPERAGE   CO.    r.   FAR- 
MER. 

(Court  of  Appeals  of  Kentucky.     April  24, 
1908.) 

1.  Mabtek  ako  Sebvant— Pkbsonal  Injuries 
—Infants  —  QuEOTiONB  for  Jury  — Suffi- 
ciERCT  OF  Evidence. 

In  an  action  for  injaries  to  a  minor  (errant, 
caused  by  ImviuK  liis  liand  caught  by  edging 
Raws,  erideace  considered,  and  held  sufficient  to 
talce  to  tlie  jury  defendant's  negligence  in  not 
instructing  and  warning  the  servant  of  the 
danger. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  t  972.] 

2.  Triai  —  Instructions— Applicabilitt  to 
Pleading. 

Where  in  an  action  for  injuries  to  a  minor 
fierrant,  caused  by  catching  his  Ixand  in  edging 
saws,  the  petition  states  that  defendant  was  only 
It  years  old,  inexperienced,  and  had  never  work- 
ed around  machinery,  such  as  that  by  which  he 
was  injured,  and  on  account  of  his  age  and  inez- 
])erience  was  unable  to  realize  the  danger,  and 
that  plaintiff  did  not  know  and  by  ordinary  care 
could  not  know  the  danger,  an  instruction  sut>- 
mitting  the  question  whether  or  not  plaintiff's 
age  and  intelligence  were  such  as  to  induce  a 
man  of  ordinary  care  to  believe  tliat  he  was 
qualified  for  the  task  at  which  he  was  set  was 
proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  587-595.] 

8.  Dauaobs— Personai,  Injuries— Excessive 

Verdict. 

In  an  action  for  injuries  to  a  minor  servant 
11  years  of  age,  with  a  life  expectancy  of 
40  years,  caused  by  catching  his  hand  in  edging 
saws,  a  verdict  for  9S,SO0  is  not  so  excessive  as 
to  be  attributable  only  to  passion  or  prejudice 
on  the  part  of  the  Jury,  where  two  or  three  phy- 
sicians testified  on  l>ehalf  of  plaintiff  that  the 
injury  was  permanent,  one  of  them  stating  that 
the  use  of  the  hand  injured  was  impaired  to  the 
extent  ot  one-half. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  372-^.] 

4.  Appeal— Review  — Questions  of  Fact  — 
Excessive  Verdict. 

It  is  only  where  verdicts  are  palpably 
against  the  evidence,  or  obviously  the  result  of 
passion  or  prejudice,  that  courts  are  permitted 
to  interfere  ilpon  the  ground  that  they  are  ex- 
cessive or  nnauthorised  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  3944:-3047.] 

5.  Continuance  —  .Motions  —  Absent  Wit- 
nesses—Affidavits. 

A  continuance  on  the  ground  of  absent  wit- 
nesses is  properly  denied,  where  the  affidavit 
does  not  show  that  the  witnesses  were  within 
the  jurisdiction  of  the  court,  or  that  there  was 
reasonable  ground  to  l>elieve  that  their  presence 
could  l>e  obtained  if  a  continuance  were  granted. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  §{  132-138.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  officially  reported." 

Action  by  Ellis  Farmer, .  by  next  friend, 
against  tbe  Louisville  Cooperage  Company 
for  personal  Injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

See  107  S.  W.  770. 

James  S.  Wortham  and  Belcher  &  Sparks, 
for  appellant.  R.  Y.  Thomas,  Jr.,  and  W.  J. 
Boss,  for  appellee. 


CLAT,  C.  EUIis  Farmer,  an  Infant,  brought 
this  action  by  his  next  friend,  J.  J.  Farmer, 
against  the  Louisville  Cooperage  Company  to 
recover  damages  for  an  injury  to  his  band. 
The  trial  resulted  in  a  verdict  In  favor  of 
plaintiff  in  the  sum  of  $3,500,  and  tbe  de- 
fendant complains. 

The  injury  occurred  under  tbe  following  cir- 
cumstances: Appellant  hired  tbe  appellee 
with  tbe  permission  of  his  father  to  work  at 
its  mills  in  a  place  known  as  the  "stave  pit." 
On  the  next  day  appellant's  superintendent 
directed  the  boy  to  quit  work  at  the  stave  pit 
and  go  to  work  at  a  place  in  tbe  mill  wbere 
tbere  were  two  small  saws  running,  called 
"edging  saws."  The  only  direction  given  to 
the  boy  was  to  go  and  clean  up  the  wood, 
trasb,  and  litter  that  accumulated  about  the 
saws.  At  the  time  of  the  accident  appellee 
was  only  11  years  old.  Neither  appellant's 
superintendent  nor  any  one  else  warned  him 
of  the  dangerous  character  of  the  mactiinery 
about  which  he  was  told  to  work.  While  the 
boy  was  at  work  about  these  edging  saws, 
which  are  so  small  and  revolve  so  fast  that 
they  can  hardly  be  seen,  the  engine  of  the  mill 
stopped  and  the  steam  was  shut  off.  Tbe 
boy,  observing  that  the  engine  bad  stopped 
and  the  steam  had  been  shut  off,  supposed 
that  tbe  saws  had  also  stopped.  He  had  not 
been  directed  in  what  manner  or  how  lif 
should  get  the  wood  and  litter  away  fronr  the 
saws,  and,  using  bis  l>est  judgment  as  to 
how  be  was  to  do  this  work,  he  reached  under 
a  table  upon  which  tbe  saws  ran,  in  order  to 
get  the  debris  from  around  tbem.  While 
under  tbe  table  and  with  one  arm  full  of 
wood,  he  laid  bis  right  hand  upon  the  top  of 
tbe  table  for  the  purpose  of  pulling  himself 
up.  This  band  came  in  contact  with  one  of 
the  saws  and  was  cut  clear  across,  and  the 
tendons  thereof  partially  severed. 

According  to  appellant's  evidence  the  boy 
was  standing  up,  and,  while  the  .saw  was  in 
plain  view,  placed  his  hand  upon  It.  There 
was  also  evidence  to  tbe  effect  that  the  boy's 
duties  did  not  require  him  to  work  in  such 
close  proximity  to  tbe  saw  as  to  render  his 
work  at  all  dangerous.  It  does  not  appear, 
however,  as  said  before,  that  any  such  direc- 
tions were  given  to  tbe  boy.  So  far  as  the 
record  shows,  he  was  not  told  how  far  or 
how  close  to  the  saws  he  should  work.  He 
was  merely  told  to  go  there  and  go  to  work 
carrying  out  tbe  wood  and  throwing  it  back. 

For  appellant  it  Is  insisted  that  a  peremp- 
tory instruction  should  have  gone  in  Its  favor. 
The  rule  applicable  to  such  cases  is  stated  in 
the  recent  case  of  Beckwith  Organ  "Co.  v. 
Malone,  By,  etc.,  106  S.  W.  809,  32  Ky.  Law 
Rep.  696,  wherein  the  court  said:  "But,  when 
an  Infant  of  tender  years  is  put  to  work  at  a 
hazardous  business,  the  master  must,  at  his 
peril,  see  tlut  he  is  made  to  comprehmd  its 
dangers.  It  is  not  enough  that  he  is  merely 
informed  of  them.  Children  are  thoughtless 
and  heedless  by  nature.  They  should  be  made 
to  understand  the  danger  to  tbemaeivea  of 
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such  employment,  as  vrell  as  understand  the 
means  provided  tor  protection.  If  they  are 
not  made  to  do  so,  then  they  will  be  treated 
as  If  they  did  not  know  It,  and  the  master's 
duty  to  furnish  them  reasonably  safe  places 
to  work,  and  reasonably  safe  tools  with  which 
to  work,  will  not  be  affected  by  the  mere  ob- 
viousness of  the  dangers  or  defects.  No  one 
has  a  right  to  pnt  children  In  such  perilous 
places  and  fasten  upon  them  the  consequences 
of  the  employer's  inattention  upon  the  ground 
that  his  neglect  was  to  be  seen  by  experienced 
and  thoughtful  persons."  The  child  was  only 
I'l  years  of  age,  and  the  place  where  he  was 
put  to  work  was  necessarily  dangerous.  He 
was  not  warned  of  the  danger,  nor  was  he 
even  told  not  to  go  near  the  saws.  Instead 
of  appellant  being  entitled  to  a  peremptory 
instruction,  we  are  of  the  opinion  that  the 
facts  of  this  case  were  almost,  if  not  quite, 
BufBcient  to  Justly  the  trial  court  in  peremp- 
torily instructing  the  Jury  to  find  for  appellee. 

The  court  gave  to  the  jury  three  Instruc- 
tions. The  first  submitted  the  question, 
whether  or  not  plaintiff's  age  and  intelligence 
were  such  as  to  induce  a  man  of  ordinary 
prudence  and  care  to  believe  that  he  was 
qualified  and  fit  for  the  labor  at  which  he 
was  put  to  work.  By  instruction  Xo.  2  the 
court  submitted  the  question  of  the  duty  of 
defendant  to  warn  plaintiff.  This  Instruction 
is  net  complained  of.  Instruction  No.  3  sub- 
mitted the  question  of  the  contributory  negli- 
gence of  plaintiff.  Counsel  for  appellant, 
while  admitting  that  the  law  embraced  in 
instruction  No,  1  is  proper  under  certain  cir- 
cumstances, contend  that  It  should  not  have 
been  given  in  this  case,  for  the  reason  that 
plaintiff's  petition  complains  only  of  the 
failure  of  appellant  to  warn  plaintiff,  and 
that  this  was  the  only  question  of  negligence 
that  should  have  been  submitted  to  the  jury. 
The  petition,  however,  states  that  plaintiff 
was  only  11  years  old,  was  Inexperienced,  and 
had  never  worked  around  or  about  machinery 
of  the  character  in  question,  and,  on  account 
of  his  tender  age  and  having  had  no  experi- 
ence, was  unable  to  realize  the  danger  of 
working  around  and  in  stave  and  saw  mills. 
The  petition  farther  states  that  plaintiff  did 
not  know  the  dangerous  character  of  the 
work,  and  could  not  have  known  It  by  the 
exercise  of  ordinary  care.  We  think  from 
these  averments  the  court  was  authorized  to 
give  the  Instruction  complained  of;  at  any 
rate,  the  giving  of  the  instruction  was  not 
prejudicial  error  under  the  facts  of  this  case. 

But  appellant  complains  most  earnestly  of 
the  excessive  damages  that  were  awarded. 
It  is  true  that  appellant's  witnesses  testified 
that  appellee's  injury  was  not  a  permanent 
one,  but  two  or  three  physicians  did  testify 
as  to  the  permanency  of  the  injury  received, 
one  of  them  stating  that  the  use  of  the  hand 
injured  was  impaired  to  the  extent  of  one- 
half.  The  rule  is  well  settled  that  it  is  only 
where  verdicts  are  palpably  against  the  evi- 
dence, or  obTionaly  the  result  of  passion  or 


prejudice,  that  courts  are  permitted  to  inter- 
fere upon  the  ground  that  they  are  excessive 
or  unauthorized  by  the  evidence.  Danville, 
Lancaster  &  NlcholasvUle  Turnpike  Road  Co. 
V.  Stewart  (Ky.)  2  Mete.  119.  In  this  case  the 
members  of  the  jury  saw  the  boy;  they  also 
saw  his  band.  They  heard  the  statements  of 
the  physicians  pro  and  c<m.  The  boy  was 
only  11  years  of  age.  He  bad  a  natural  ex- 
pectancy of  life  of  about  40  years.  Several 
physicians  testified  that  the  boy's  injury  was 
permanent ;  one  was  of  the  opinion  that  the 
Injury  received  would  diminish  the  use  of  his 
right  hand  to  the  extent  of,  at  least,  50  per 
cent.  Under  these  circumstances,  we  are  un- 
able to  say  that  a  verdict  of  |3,500  Is  so  exces- 
sive as  to  justify  the  conclusion  that  it  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  jury. 

Appellant  next  contends  that  the  court 
erred,  either  in  refusing  to  grant  a  continu- 
ance upon  the  filing  of  its  affidavit  on  the 
ground  of  the  absence  of  two  witnesses,  or  In 
permitting  the  affidavit  to  be  read  as  the 
depositions  of  the  witnesses.  It  appears  from 
the  affidavit  that  subpoenas  were  placed  in 
the  hands  of  the  sheriff  for  the  two  witnesses 
referred  to,  and  returned  indorsed,  "Not 
found."  The  affidavit  does  not  show  that 
the  witnesses  were  within  the  jurisdiction  of 
the  court,  or  that  there  were  reasonable 
grounds  to  believe  that  their  presence  could 
be  had  if  a  continuance  were  granted..  The 
action  of  the  court,  therefore,  was  proper; 
otherwise,  it  would  be  possible  for  a  party 
who  could  only  get  the  evidence  of  witnesses 
not  within  the  jurisdiction  of  the  court  by 
taking  their  depositions  to  file  an  affidavit 
showing  their  absence,  and  thus  secure  their 
testimony  without  taking  their  depositions. 
Benge  v.  Commonwealth,  92  Ky.  1,  17  S.  W. 
146.  For  the  foregoing  reasons,  the  Judgment 
is  affirmed. 


WBIKEL  V.  CLARKE. 
(Court  of  Appeals  of  Kentucky.     May  6,  1908l) 

1.  Pabtnership— Rights  as  to  Third  Pbb- 
60N8— Actions  by  Pabtneb— Pabtiss. 

Where  one  member  of  a  partnership  renders 
services  to  a  third  person,  the  other  partner  is 
not  a  necessary  party  in  a  suit  to  recover  there- 
for, where  the  evidence  showed  that,  under  the 
business  arrangements,  the  charge  for  such  serv- ' 
ices  was  to  be  individual  property. 

2.  CoNTBACTS— Actions  roB  Bbeaoh— TbiaI/— 
Instbuctions. 

In  an  action  for  services  rendered,  where  it 
appeared  that  plaintiff  was  employed  to  do  two 
things,  there  being  evidence  that  warranted  a 
finding  that  he  was  successful  in  both  matters, 
instructions  that  if  the  jury  believed  that  he  ac- 
complished either  one  or  both  such  services  they 
should  find  for  plaintiff  in  such  sum  as  they  be- 
lieved the  services  worth,  not  exceeding  the 
amount  sued  for,  and  that  unless  they  believed 
the  services  to  have  been  rendered  at  the  request 
of  defendant  they  should  find  for  defendant,  were 
properly  given. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Dlvlaioo. 
"Not  to  be  officially  reported." 
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Action  by  P.  N.  Clarke  against  Fred  Wel- 
kel.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

O.  H.  Harrison,  for  appellant  Bodley  * 
Baskln,  for  appellee. 

CARROLL,  J.  TblB  Is  an  appeal  from  a 
judgment  rendered  against  the  appellant,  who 
was  defendant  in  the  court  below,  in  favor 
of  appellee,  plaintiff  below,  for  $250. 

Appellee  was  engaged  in  the  brokerage  busi- 
ness and  also  accepted  employment  to  adjust 
business  difficulties  between  parties  who 
sought  his  assistance.  The  appellant,  Rolph, 
and  Little  were  the  owners  of  capital  stock  in 
the  F.  Weikel  Chair  Company.  Weikel  waa 
anxious  to  sell  his  interest  in  the  corporation, 
and  to  induce  Rolph  and  Little  to  sell  theirs. 
He  had  a  prospective  purchaser,  provided 
Rolph  and  little  would  sell.  Weikel  also  had 
some  personal  disagreement  with  Rolph,  who 
was  threatening  to  institute  legal  proceedings 
against  him,  and  also  against  the  corporation. 
In  order  to  adjust  the  differences  between 
himself  and  Rolph,  and  to  influence  Rolph 
and  Little  to  sell  their  stock,  Weikel  sought 
the  assistance  of  appellee,  and  succeeded  In 
enlisting  his  efforts  to  accomplish  the  desired 
ends.  In  the  settlement  of  the  matter  appel- 
lee went  to  see  the  father  of  Rolph  and  pre- 
vailed on  him  to  Influence  his  son  to  desist 
from  his  contemplated  suits.  He  also  obtain- 
ed from  Rolph  and  Little  a  satisfactory  agree- 
ment with  reference  to  the  sale  of  their  stock 
— thus  accomplishing  everything  that  appel- 
lant desired.  A«  compensation  for  his  serv- 
ices, he  demanded  of  api)ellant  the  sum  of 
$250,  which  he  refused  to  pay,  and  thereupon 
be  Institnted  this  action  against  him.  After 
denying  generally  the  averments  of  the  peti- 
tion, appellant  pleaded,  In  substance,  that 
the  service  performed  by  appellee  was  gratui- 
tous. In  an  amended  answer  he  set  up  that 
appellee  and  his  son  wer.e  partners  engaged 
in  business  under  the  partnership  of  P.  N. 
Clarke  &  Co.,  and  the  right  of  recovery,  if 
any,  was  in  the  partnership.  A  reply  denying 
the  affirmative  matter  in  the  answer  com- 
pleted the  pleadings.  Each  of  the  parties  tes- 
tified In  behalf  of  their  respective  contentions, 
and  there  was  some  other  evidence  introduced 
in  support  of  the  claim  asserted  by  appellee. 
The  failure  to  make  the  son  of  Clarke  a 
party  or  to  prosecute  the  action  In  the  name 
of  the  partnership  is  of  minor  importance. 
The  evidence  conduces  ^o  show  that  under 
the  business  arrangements  between  Clarke 
and  his  son  the  charge  for  the  service  render- 
ed did  not  become  a  partnership  asset,  buf 
was  the  individual  property  of  Clarke. 

Upon  the  conclusion  of  the  evidence,  the 
court  instructed  the  Jury  that  if  they  believed 
that  Weikel  requested  Clarke  to  go  to  Phila- 
delphia to  see  the  father  of  Rolph  and  use  his 
influence  to  prevent  the  son  from  instituting 
proceedings  against  Weikel,  and  also  to  in- 
duce Rolph  and  Little  to  consent  to  sell  their 
interests  in  the  Weikel  Chair  Company,  and 


further  believed  that  Clarke  complied  with 
the  requests  so  made,  and  did  go  to  Phila- 
delphia, and  through  his  Influence  prevented 
the  institution  of  suits  against  Weikel,  or 
did  induce  Rolph  and  Little  to  sell  their  in- 
terest in  the  corporation,  then  the  Jury  should 
find  for  Clarke  in  such  snm  as  they  may  be- 
lieve from  the  evidence  the  services  so  ren- 
dered by  him  were  reasonably  worth,  not  ex- 
ceeding $250.  They  were  further  instructed 
that,  unless  they  believed  from  the  evidence 
that  said  services  or  some  of  them  were  ren- 
dered by  Clarke  at  the  Instance  and  request 
of  Weikel,  they  should  find  for  Weikel,  and 
so,  if  they  l)elleved  the  services  were  ren- 
dered gratuitously.  The  objection  urged  to 
the  Instructions  by  appellant  is  that  they 
authorized  the  Jury  to  allow  Clarke  reason- 
able compensation  if  he  rendered  either 
branch  of  the  service  which  he  agreed  to  per- 
form. Under  the  contract  as  stated  in  the 
petition,  Clarke  agreed  to  do  two  things: 
First,  to  go  to  Philadelphia  and  secure  the 
influence  of  Rolph's  father  to  induce  the  son 
not  to  institute  the  contemplated  suits ;  and, 
second,  to.  prevail  on  Rolph  and  Little  to  sell 
their  stock.  It  was  not  necessary  to  a  re- 
covery by  Clarke  that  he  should  show  that  he 
accomplished  both  of  these  things.  If  he  had 
failed  in  one,  but  succeeded  in  the  other,  he 
would  have  been  entitled  to  a  reasonable  com- 
pensation for  the  service  he  did  perform,  al- 
though the  evidence  Introduced  hi  tils  behalf 
tended  to  show  that  be  succeeded  in  doing 
both.  Looking  at  ttie  Instructions  from  either 
standpoint,  they  were  not  prejudicial  to  appel- 
lant. The  Jury  evidently  believed,  and  bad 
the  right  to  believe  from  the  evidence,  that 
Clarke  succeeded  in  accomplishing  both  pur- 
poses for  which  his  services  were  engaged. 
But,  if  they  had  concluded  that  he  only  suc- 
ceeded in  accomplishing  one  of  these  pur- 
poses, they  might  yet  have  allowed  him  $250 
for  that 

Upon  the  whole  case  we  are  unable  to  per- 
ceive in  what  respect  the  substantial  rights 
of  appellant  were  prejudiced  by  any  ruling  of 
the  trial  court  and  therefore  the  Judgment 
is  affirmed. 


COMMONWEAI/TH  v.  BTERS. 

(Court  of  Appeals  of  Kentucky.    April  30, 
1908.) 

1.  Intoxioatino  Liquobs  —  LocAi,  Option 
Law— Sales  by  Dbuooibtts. 

On  a  trial  for  violating  a  local  option  law, 
it  was  not  error  to  permit  accused  to  testify  that 
he  was  a  druggist,  without  requiring  him  to 
show  by  the  record  that  he  bad  qualified  hhuself 
and  bad  been  licensed,  the  burden  l>eing  on  the 
commonwealth,  when  he  justified  the  sale  on  the 
ground  that  it  was  made  under  the  authority  of 
his  druggist's  liquor  license,  to  show  that  he  was 
not  a  druggist ;  such  license  being  at  least  prima 
facie  evidence  that  be  was. 

2.  Sauk. 

Under  Ky.  St.  1903,  {  2558,  anthorizing 
licensed  druggists  to  sell  intoxicants  for  medical 
purposes  on  a  prescription  stating  the  name  of 
the  person   to   whom  it  is  prescribed,  etc,  a 
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druKgist  does  not  Tiolate  a  local  option  law  in 
selling  intoxicants  on  a  prescription  issued  in 
the  name  of  the  buyer,  but  intended  for  the  buy- 
er's wife,  in  the  absence  of  fraud  or  wrongdoing. 

Appeal  from  Circuit  Court,  Graves  County. 

'•Not  to  be  officially  reported." 

Jack  Byers  was  acquitted  of  violating  the 
local  option  law,  and  tbe  commonwealth  ap- 
peals.   Affirmed. 

James  Breathitt,  Atty.  Gen.,  T.  B.  McGreg- 
or, C.  H.  Morris,  and  W.  H.  Hester,  for  ap- 
pellant.   W.  J.  Webb,  for  appellee. 

LASSING,  J.  Appellant  was  indicted, 
tried,  and  acquitted  In  the  Graves  circuit 
court  on  the  charge  of  selling  spirituous, 
vinous,  and  malt  liquors  in  violation  of  the 
local  option  law  in  force  In  Graves  county. 
The  commonwealth  appeals. 

The  proof  shows  that  the  sale  complained 
of  was  made  under  the  following  circumstan- 
ces: Appellee  kept  a  drug  store  at  Dukedom, 
In  Graves  county,  Ky.,  and,  as  a  druggist, 
had  taken  out  a  license  authorizing  him  to 
sell  spirituous,  vinous,  and  malt  liquors  on 
the  prescription  of  a  regular  practicing  phy- 
sician. The  license  was  In  full  force  and  ef- 
fect at  the  date  of  the  sale  complained  of. 
Dr.  J.  El  Simmons  was  a  regular  practicing 
physician  living  In  that  neighborhood.  The 
wife  of  the  prosecuting  witness,  W.  8.  Haynes, 
was  sick,  and  Dr.  Simmons  was  called  to  pre- 
scribe for  her.  As  such  physician  he  pre- 
scribed brandy,  creosote  and  syrup  of  hyx)o- 
phosphites,  to  be  mixed  in  certain  quantities 
designated  in  the  prescription,  and  to  be  tak- 
en by  the  patient  according  to  the  directions 
stated  In  the  prescription,  which  called  for 
a  tablespoonful  three  times  a  day,  after 
meals,  in  a  little  water.  The  prescription 
stated  that  It  was  for  William  Haynes.  It 
was  delivered  to  him,  and  he  was  directed  to 
and  did  take  it  to  appellee's  drug  store,  where 
it  was  filled  and  deUvered  to  him.  The  rec- 
ords of  the  county  court  were  Introduced 
showing  that  the  license  had  been  regularly 
granted  and  was  then  In  force,  and  that  Dr. 
Simmons  was  a  regularly  registered  practi- 
cing physician  in  that  county. 

The  commonwealth  complains  that  the 
trial  court  erred  In  permitting  the  appellee 
to  testify  that  be  was  a  druggist,  and  in  not 
requiring  him  to  show  by  the  record  that  he 
had  qualified  himself  and  been  licensed  as 
a  druggist  This  claim,  however,  is  without 
merit.  Had  be  not  been  a  druggist  or  shown 
himself  qualified  as  such,  the  county  court 
would  not  have  been  warranted  in  granting 
him  a  druggist's  license,  and  it  may  be  pre- 
sumed that  the  county  court  did  not  act  upon 
insufficient  proof  in  this  matter.  It  is  ad- 
mitted that  he  kept  a  drug  store,  and  there  is 
no  charge  of  bad  faith  in  the  record.  It  was 
the  duty  of  the  commonwealth,  in  making  out 
its  case,  when  appellee  justified  the  sale  on 
the  tn^ound  that  it  was  made  under  the  au- 
thority of  his  druggist's  license,  to  show  that 
he  was  not  a  druggist;  the  license  being 


prima  facie  evidence,  at  least,  of  the  fact 
that  he  was. 

The  commonwealth  also  complains  that  the 
prescription  affords  appellee  no  protection. 
Inasmuch  as  it  stated  it  was  for  William 
Haynes,  when  In  fact  it  was  for  his  wife,  and 
William  Haynes  himself  was  not  sick.  So 
much  of  section  2558  of  the  Kentucky  Stat- 
utes of  1903  as  applies  to  druggists  and  reg- 
ulates the  manner  in  which  intoxicating  liq- 
uors may  be  sold  by  them  is  as  follows:  "Li- 
censed druggists  may  sell  for  medical  pur- 
poses, on  a  prescription  written  and  signed 
by  a  regular  practicing  physician,  legally  au- 
thorized to  practice  medicine,  which  prescrip- 
tion shall  state  the  date  thereof,  the  quanti- 
ty thereof,  tbe  quantity  prescribed,  and  the 
name  of  the  person  to  whom  It  Is  prescribed." 
When  a  prescription  is  presented  to  a  drug- 
gist who  is  authorized  to  sell  on  the  prescrip- 
tion of  a  regular  practicing  physician  tbat 
possesses  the  statutory  requisites,  the  drug- 
gist, 80  long  as  he  acts  in  good  faith,  is  en- 
titled to  the  protection  of  the  law  so  far  as 
the  sale  is  concerned.  The  prescription  itself 
is  all  that  he  may  look  to  or  is  required  to 
look  to.  He  cannot  know  whether  the  person 
for  whom  it  is  prescribed  is  sick  or  not,  and, 
if  it  should  be  developed  In  any  case  that  the 
person  holding  tbe  prescription  or  for  whom 
it  is  given  la  not  in  fact  sick,  then  it  becotnes 
a  question  between  the  commonwealth  and 
the  doctor  issuing  the  prescription,  and  not 
between  tbe  commonwealtb  and  the  drug- 
gist who,  in  good  faith,  fills  it  Besides, -in 
a  case  like  this,  where  the  prescription  is  for 
the  wife  and  is  Issued  in  the  name  of  her 
husband.  In  the  absence  of  any  charge  of 
fraud  or  wrongdoing,  we  are  of  opinion  that 
tbe  law  Is  not  violated.  The  purpose  of  the 
statute  in  requiring  the  prescription  to  state 
the  name  of  the  person  to  whom  It  is  pre- 
scribed was  to  prevent  druggists,  doctors,  or 
others  from  evading  the  law,  and  issuing,  fill- 
ing, or  using  prescriptions  issued  in  blank; 
but  it  was  certainly  not  Intended  tbat  tbe 
person  for  whom  the  prescription  was  filled 
should  necessarily  be  the  patient  This 
would,  indeed,  be  a  harsh  rule;  for,  if  one 
were  sick  enough  to  require  the  serrices  of 
a  doctor,  he  or  she  might  and  frequently 
would  be  unable  to  go  personally  and  have 
the  prescription  filled.  In  order  to  comply 
strictly  with  the  requirements  of  the  statute, 
this  prescription  shpuld  have  stated  that  it 
was  for  appellee's  wife,  whereas  it  stated 
that  it  was  for  him.  If  there  was  any  viola- 
tion of  the  law.  It  was  on  the  part  of  the  doc- 
tor in  failing  to  state  accurately  the  person 
for  whom  the  liquor  was  prescribed.  How- 
ever, we  are  of  opinion  that  the  record  shows 
that  he  was  aiming  to  comply  with  the  re- 
quirements of  the  law,  but  for  tbe  purposes 
of  this  case  we  need  not  enter  Into  a  con- 
sideration of  that  question;  as,  in  tbe  absence 
of  any  charge  of  fraud  or  deception  practiced 
by  the  druggist  or  collusion  between  bim  and 
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the  doctor,  there  Is  nothing  tn  the  record  to 
Justify  the  oonclusioa  that  appellee  'vras  guil- 
ty of  a  Tiolation  of  the  provlslona  of  the  local 
option  law  In  force  In  Graves  county. 

For  these  reasons,  the  Judgment  Is  affirmed. 


LANDT  V.  MORITZ. 

(Court  of  Appeals  of  Kentucky.     April  29, 
1908.) 

1.  Evidence  —  Declabations— Admtssibii,- 

ITT. 

On  the  issue  whether  a  fund  belonj^ed  to  a 
deceased  judgment  debtor  or  to  his  wife,  evidence 
of  what  the  decedent  stated  in  the  presence  of 
the  wife  as  to  the  ownership  of  the  fund  was 
admissible,  while  evidence  of  his  statements  :in 
her  absence  wa^  inadmissible. 

[B!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8!  1108-1120.] 

2.  Witnesses— Impeachment— Proof   of   In- 
dictment FOB  MiSDEMEANOB. 

A  witness  may  not  be  discredited  by  proof 
of  his  Indictment  for  a  misdemeanor. 

fEd.  Note.— For  cnses  in  point,  see  Cent.  Dig 
vol.  50,  Witnesses,  {{  1126-1128.] 
8.  Attachment  —  Pbopebtt  Subject  — Fund 

in  cottbt. 

Under  Civ.  Code  .Prac.  g  207,  prescribing 
the  manner  of  executing  an  attachment  on  & 
fnnd  in  court,  and  section  4H9.  subjecting  to  a 
judgment  returned/  unsatisfied  "any  money, 
otiose  in  action,  equitable  or  leeal  interest,  and 
all  other  property  to  which"  the  debtor  is  en- 
titled, money  deposited  by  a  judgment  debtor  in 
lien  of  bail  in  a  criminal  case  may,  on  the  ter- 
mination of  the  prosecution,  be  attached  to  sat- 
is^ the  judgment  returned  unsatisfied. 

fEd.  Note.— For  esses  in  point,  see  Cent.  Dig. 
▼ol.  5,  Attachment,  §{  181-188.] 

Appeal  from  Circuit  Court,  Marion  County. 

"Not  to  be  oflSclally  reported." 

Action  by  Herman  Morttz  to  subject  a  fund 
In  court  to  the  satisfaction  of  a  judgment,  in 
which  Annie  Landy  filed  an  answer  claiming 
that  the  fund  l)€longed  to  her.  From  a  judg- 
ment for  plaintiff,  Annie  Landy  appeals.  Re- 
versed and  remanded. 

J.  W.  Rawlings,  Rawllngs  ft  Voris,  Robert 
Harding,  and  Greene  &  Van  Winkle,  for  ap- 
pellants. S.  A.  Russell  and  W.  J.  Price,  for 
appellee. 

HOBSON,  J.  On  February  14,  1903,  Her- 
man Morltz  recovered  a  judgment  against 
Samuel  Landy  in  the  Marion  circuit  court  for 
the  sum  of  $2,500.  Execution  was  issued  up- 
on the  Judgment,  and  returned  "No  property 
found,"  and  on  February  23,  1905,  Morltz  in- 
stituted this  action  in  equity  to  enforce  satis- 
faction of  bis  judgment.  He  took  out  an  at- 
tachment which  was  served  upon  John  C. 
Voris  as  trustee  of  the  Jury 'fund  of  the  Boyle 
circuit  court  attaching  In  bis  hands  a  fund 
for  11,350  deposited  in  Hen  of  ball  by  Annie 
Landy,  the  wife  of  Samuel  Landy.  She  filed 
an  answer  to  the  petition,  in  which  she  set 
up  that  the  money  referred  to  was  hers.  The 
circuit  court  ordered  the  case  to  be  heard 
before  a  Jnry  on  the  question  of  the  owner- 
ship of  the  fund.  The  Jury  found  In  favor  of 
the  plaintiff  Morltz,  and  Annie  Landy  appeals. 

It  was  shown  on  the  trial  that  on  October 
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22,  1904,  Annie  Landy  was  arrested  by  the 
sheriff  of  Boyle  county  under  bench  warrants 
Issued  upon  Indictments  found  against  her  by 
the  grand  Jury  in  the  Boyle  circuit  court,  and 
was  placed  in  Jail.  Her  bail  in  the  cases  was 
fixed  at  $700.  That  afternoon,  on  obtaining 
counsel,  she  wrote  a  check  to  the  trustee  of 
the  Jury  for  $700  In  lieu  of  ball,  and  was  dis- 
charged from  custody.  The  check  w^as  drawn 
by  her  on  the  Citizens'  National  Bank  of  Dan- 
ville in  her  own  name,  and  was  paid  by  the 
bank.  About  the  time  that  she  was  released 
from  custody  her  husband  was  arrested,  by 
the  sheriff,  and  brought  into  the  clerk's  oflBce. 
At  the  suggestion  of  her  attorney,  she  then 
drew  another  similar  check  for  $650,  the 
amount  of  bail  required  of  her  husband  under 
the  indictments  against  him.  He  was  then 
released  from  custody;  the  trustee  of  the 
jury  fund  executing  to  her  a  receipt  for  the 
sum  of  $1,350  in  lieu  of  ball  on .  11  indict- 
ments against  her  and  10  Indictments  against 
her  husband.  This  was  before  Morltz  had 
brought  any  suit  against  her  husband  as  we 
understand  the  record,  but  was  after  his  cause 
of  action  had  accrued,  and  he  bad  threat- 
ened to  bring  suit.  The  proof  for  Annie  Lan- 
dy also  showed  that  she  had  opened  her  ac- 
count in  the  Citizens'  National  Bank  on  Sep- 
tember 28,  1901,  and  had  continued  the  ac- 
count with  the  bank  from  that  time  on,  de- 
positing in  the  bank  from  time  to  time  money, 
and  checking  on  it,  the  balance  in  her  favor 
varying  from  $1,000  to  $3,000.  She  showed 
that  she  had  received  from  her  father  money, 
on  which  she  had  traded  and  which  she  had 
kept  separate  from  her  husband.  On  the  oth- 
er hand,  the  proof  for  the  plaintiff  was  to 
the  effect  that  Samuel  Landy  had  said  that 
the  plaintiff  should  never  collect  his  Judg- 
ment; that  previous  to  the  recovery  of  his 
Judgment  Samuel  Landy  had  been  engaged  In 
business  for  a  number  of  years,  buying  and 
selling  poultry,  groceries,  and  old  Iron,  doing 
a  considerable  business  and  handling  a  good 
deal  of  money;  that  he  had  died  not  long 
after  the  Judgment;  and  that  at  his  death 
no  estate  of  his  could  be  found.  On  the  trial 
of  the  case  Morltz  was  allowed  to  testify  to 
declarations  made  to  bim  by  Samud  Landy 
not  in  the  presence  of  Annie  Landy  as  to 
what  he  had  and  what  he  was  going  to  do 
with  it.  S.  O.  Jeffreys  was  allowed  to  state 
that  Samuel  Landy  bad  told  him  that  he  and 
his  wife  had  put  up  the  $1,350,  that  he  had 
put  up  $1,000  and  his  wife  $330 ;  and  also  to 
testify  to  other  statements  of  Samuel  Landy 
not  made  In  the  presence  of  Annie  Landy  as 
to  what  he  had.  Sam  Jeffreys  was  allowed 
to  give  similar  testimony.  This  evidence  was 
very  prejudicial  to  Annie  Landy,  and  it  was 
Incompetent  against  her.  Anything  that  Sam- 
uel Landy  said  not  In  her  presence  as  to  what 
he  had  or  had  done  was  incompetent  against 
her.  It  is  insisted  that  she  was  not  prej- 
udiced because  Jeffreys  stated  that  he  also 
talked  with  them  both  when  they  were  both 
present    Anything  that  was  said  when  they 
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were  both  present  may  be  shown ;  but  what 
Samuel  Landy  said  when  she  was  not  pres- 
ent cannot  be  given  in  evidence  to  strength- 
en or  piece  out  wliat  was  said  in  her  pres- 
ence. An  examination  of  the  record  shows 
that  the  statements  as  to  what  was  said 
In  her  presence  are  very  different  from  those 
as  to  what  was  said  when  she  was  not  pres- 
ent What  was  said  when  she  was  not  pres- 
ent by  Samuel  Landy  should  not  have  been 
admitted  at  all.  The  testimony  ot  the  wit- 
nesses should  have  been  confined  to  what  wa« 
said  in  her  presence.  A  witness  may  not  foe 
dlsbredlted  by  proof  of  the  fact  that  he  has 
been  indicted  for  a  misdemeanor.  The  court 
on  another  trial  will  not  allow  any  evidence 
to  be  given  as  to  what  the  Indictments  against 
Annie  Landy  were  for. 

The  prosecutions  in  the  Boyle  circuit  court 
being  terminated,  the  fund  remaining  In  the 
bands  of  the  trustee  of  the  Jury  fund  is  sub- 
ject to  an  attachment  proceeding  under  section 
439  of  the  Civil  Code  of  Practice  upon  a  return 
of  "No  property  found,"  as  by  the  terms  of 
the  statute  any  money,  chose  in  action,  equi- 
table or  legal  interest,  or  other  property  to 
which  the  defendant  Is  entitled,  may  be  sub- 
jected under  that  section.  Brlghtwell  v.  Com- 
monwealth, 79  Ky.  537;  Farmers'  Bank  v. 
Morris,  79  Ky.  157 ;  Merriwether  v.  Bell,  58 
S.  W.  987,  22  Ky.  Law  Rep.  814.  It  is  said 
that  the  property  was  in  the  custody  of  the 
law,  and  therefore  not  subject  to  attachment, 
but  anything  which  the  defendant  owns  may 
be  attached  in  a  proceeding  on  a  return  of 
no  property  found  under  section  439.  Section 
207  of  the  Civil  Code  provides  how  an  attach- 
ment may  be  levied  on  a  fund  in  court.  Un- 
der this  section,  the  court  has  recognized  that 
attachments  before  Judgment  may  be  levied 
on  a  fund  in  court  See  Bottom's  Ex'r  v. 
McFerran,  43  8.  W.  236,  19  Ky.  Law  Rep. 
1266;  Price  V.  Taylor,  llO  Ky.  589,  62  S.  W. 
270 ;  Sanders  v.  Hemdon  (Ky.)  93  S.  W.  14,  5 
L.  R.  A.  (N.  S.)  1072.  Money  deposited  In  lieu 
of  ball  is  a  fund  in  court  within  the  meaning 
of  the  section.  If  the  money  deposited  with 
the  trustee  of  the  Jury  fund  was  the  proper^ 
of  Samuel  Landy,  it  may  be  subjected,  but  If 
it  was  the  property  of  Annie  Landy,  it  can- 
not be  subjected. 

Upon  the  whole  record,  we  think  that  a 
new  trial  should  be  granted  for  the  reasons 
Indicated. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


COMBS,  Mayor,  etc.,  et  al.  v.  BONNELL. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1908.) 

1.  MnniciPAi.  CospoBATioRS  —  Officers  and 

Emplot^s— Lkgislativk  Contboi,. 

While  the  regulation  of  the  internal  local 
affairs,  such  as  employment  of  firemen,  etc.,  in- 
heres in  a  municiiwl  corporation  as  an  incident 
of  its  character  as  a  private  corporation,  and 
i-annot  be  directly  regulated  and  controlled  by 


the  Legislature,  it  is  competent  for  the  stSte  in 
creating  such  corporation  to  provide  by  wliat 
ttody  of  the  local  magistracy  such  function  s^ll 
be  exercised. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dit. 
vol.  36,  Municipal  Corporations,  {  161.] 

2.  SA»re— Removal  of  Firemen  —  Statutort 
Pbovisions— Rules  of  Board  of  Police 
AND  FiBE  Commissioners — Effect. 

Under  Ky.  St.  1903,  t  3138,  giving  the 
board  of  police  and  fire  commissioners  full  coo- 
trol  over  the  fire  departsnents  of  a  city,  with 
authority  to  make  and  put  into  execution  by- 
laws, rules,  and  regulations  for  the  government 
of  such  department,  and  prescribe  qualifications 
of  firemen,  officers,  and  members  of  the  depart- 
ment, and  a  rule  of  the  lM>ard  of  police  and  fire 
commissioners  regulating  the  method  of  suspen- 
sion and  removal  of  members  of  the  fire  depart- 
ment, a  fireman  cannot  be  discharged  without  a 
hearing  such  as  is  required  by  the  rules. 

[Ed.  Note. — For  cases  in  ^int,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  i  543.] 

8.  Same— Discharge  of  All  and  Reappoint- 
ment or  Some— Effect. 

Where  a  board  of  police  and  fire  commis- 
sioneis  have  enacted  rules  relating  to  the  remov- 
al of  members  of  the  departments,  they  cannot, 
by  discharging  the  whole  force  of  the  fire  de- 
partment and  immediately  reappointing  ell  but  a 
few  that  are  intended  to  be  dropped,  indirectly 
accomplish  what  they  cannot  airectiy  do,  and 
thus  effect  a  removal  of  members  in  violation  of 
rules  established  by  Uie  board  under  authority 
of  the  Legislature. 

Appeal  from  Circuit  Court,  Fayette  County. 

"Not  to  be  officially  reported." 

Injunction  by  F.  M.  Bonnell  against  T.  A. 
Combs,  mayor,  etc.,  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Wm.  Rogers  Clay  and  J.  D.  &  O.  R.  Hunt 
for  appellants.    Morton,  Webb  &  Wilson,  for 

appellee. 


O'REAR,  C.  J.  Appellants  Combs,  Bronson 
and  Bateman,  as  the  board  of  police  and  fii« 
commissioners  for  the  city  of  Lexington,  a 
city  of  the  second  class,  attempted  on  Feb- 
ruary 23,  1904,  to  remove  appellee,  who  was 
a  member  of  the  Lexington  Are  department 
and  appointed  appellant  Richmond  In  his 
place.  This  suit  was  brought  for  an  Injunc- 
tion against  Richmond's  taking  the  place,  as 
well  as  to  have  appellee  restored.  The  cir- 
cuit court  held  that  the  attempted  renaoval 
was  invalid,  and  ordered  appellee  restored 
to  his  position.  Appellee  attacked  the  action 
of  the  police  and  fire  commissioners  upon 
several  grounds,  all  of  which  are  elaborately 
presented  in  argument  But  we  find  it  un- 
necessary to  notice  but  one  of  them. 

Among  the  enumerated  powers  of  cities  of 
the  second  class  Is  that  set  out  In  section  3138, 
Ky.  St  1903,  as  follows :  "The  said  commis- 
sioners [meaning  the  board  of  police  and  fire 
commissioners]  shall  have  full  control  over 
the  police  and  Are  departments  of  the  city, 
together  with  all  the  property  and  parai>her- 
nalia  thereof  or  belonging  thereto,  and  may 
make  or  ordain  and  put  Into  execution  such 
by-laws,  rules,  and  regulations  for  the  govern- 
ment of  said  departments  as  may  be  deemed 
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expedient,  and  may  prescribe  the  qualifica- 
tions of  tbe  firemen  and  officers  and  members 
o{  the  police  and  fire  departments  respective- 
ly." It  will  be  conceded,  we  think,  that  al- 
though It  were  trne  that  the  matter  of  regu- 
lating such  Internal  local  affairs  as  partook 
of  the  nature  of  the  employment  of  firemen 
and  other  mere  city  employes  Inhered  In  a 
municipal  corporation  as  an  Incident  of  its 
character  as  a  private  corporation,  and  was 
beyond  the  power  of  the  Legislature  to  con- 
trol without  reference  to  the  wishes  or  par- 
ticipation of  the  local  government,  still  It 
was  competent  for  the  state  In  creating  such 
corporation  to  provide  by  what  body  of  the 
local  magistracy  that  function  was  to  be 
exercised.  The  state  always  says,  or  may 
say,  by  what  officers  of  a  strictly  private  cor- 
poration certain  of  Its  corporate  functions 
must  be  discharged,  although  it  would  be 
clearly  Incompetent  for  the  Legislature  to 
directly  regulate  and  control  such  affairs  of 
the  corporation.  If,  then,  it  be  conceded 
that  a  municipal  corporation  possesses  a  pri- 
vate character,  as  to  matters  pertaining  there- 
to It  may  regulate  and  control  them  within 
the  scope  of  the  powers  granted  to  it,  as  any 
other  private  corporation  might  do.  Certain 
public  officers,  such  as  police  and  members 
of  council,  and  all  who  by  the  nature  of  their 
positions  serve  the  whole  state  in  so  t&r  as 
tbeir  Jurisdictions  extend  In  dealing  with 
matters  with  which  the  state  as  a  whole  Is 
concerned,  and  which  might  have  been  re- 
quired of  any  other  body  of  magistrates  with 
as  much  l^al  propriety,  are  confessedly  sub- 
ject to  direct  control  by  the  state  through  its 
Iiegislature.  But  mere  employes,  firemen, 
street  cleaners,  hostlers.  Janitors,  and  the 
like.  It  has  been  held  by  this  court  in  City  of 
Lexington  v.  Thompson,  113  Ky.  540,  68  S.  W. 
477,  57  L.  R.  A.  775,  101  Am.  St.  Rep.  861, 
are  not  the  subject  of  legislative  control. 

The  power  has  been  expressly  given  to  sec- 
ond class  cities  to  maintain  for  themselves 
fire  departments.  Section  3138,  Ky.  St., 
supra,  provides  what  officials  of  the  city 
shall  have  control  of  that  department  of  the 
city's  affairs.  They  are  given  the  power  of 
regulating  such  employes  as  they  may  select, 
a  power  which  probably  would  have  been  in- 
ferred, even  though  not  expressed.  The 
board  of  police  and  fire  commissioners  must 
act  as  a  body,  and  speak  by  their  records. 
They  adopted  prior  to  the  act  complained  of 
In  this  suit  the  following  rule,  which  is  yet 
In  force  so  far  as  the  record  discloses :  "When- 
ever a  member  of  the  police  or  fire  depart- 
ment Is  suspended  by  the  mayor,  he  shall  re- 
port the  case  to  the  police  and  fire  commis- 
sioners at  their  first  meeting,  regular  or 
called,  thereafter,  and  it  shall  be  his  du^ 
to  prepare  written  charges  against  the  party 
suspended,  and  cause  a  copy  of  said  charges 
to  be  served  on  the  offending  officer,  and  no- 
tify him  to  be  present  at  said  meeting  of  the 
commissioners  when  said  charges  will  be  in- 
vestigated.   Said  suspended  officer  shall  have 


the  right  to  be  represented  by  counsel  and 
shall  have  witnesses  in  his  behalf.  The  pro- 
ceeding of  the  commissioners  in  investigating 
all  charges  against  members  of  the  depart- 
ments, and  in  all  cases  of  suspension  or  re- 
moval shall  be  governed  by  the  customary 
rules  of  evidence  and  the  Kentucky  Statutes 
regulating  the  control  and  management  of 
the  police  and  fire  department."  This  cegu* 
latlon  was  a  clear  and  proper  exercise  of  the 
powers  conferred  upon  the  police  and  fire 
commissioners,  and,  until  repealed  or  changed 
by  them  In  an  official  meeting  and  by  pro- 
ceedings of  record  duly  adopted,  it  was  alike 
binding  upon  the  commissioners  and  a  pro- 
tection to  the  members  of  the  two  depart- 
ments. It  inaugurated  a  kind  of  civil  serv- 
ice in  these  departments,  and  is  a  wise  regu- 
lation, that  should  be  sustained  and  encourag- 
ed, rather  than  ignored  or  violated.  Its  ob- 
servance will  stimnlate  the  police  and  fire- 
men to  a  better  discharge  of  their  duties  by 
removing  from  over  their  heads  the  constant 
danger  of  capricious  discharge  by  their  su- 
periors. Policemen  and  firemen  are  servants 
of  the  city,  not  of  the  commissioners.  The 
latter  should  not  have  it  In  their  power  to 
punish  the  police  and  firemen  if  they  refused 
to  serve  the  personal  ends  of  the  commission- 
ers, or  to  reward  them  If  they  did.*  They 
ought  to  be  discouraged  from  political  activ- 
ity, rather  than  rewarded  for  zealous  part- 
isanship. All  these  desirable  ends,  insuring 
the  greatest  conscientious  service  to  the  pub- 
lic, while  detracting  from  the  i)Ower  of  the 
political  boss,  are  brought  about  by  an  ob- 
servance of  a  civil  service  regulation.  Appel- 
lee was  not  cited  to  appear  for  trial  by  the 
board,  nor  was  be  accused  of  dereliction,  or 
removed  for  cause.  The  above  regulation 
alone  was  a  complete  protection  to  him 
against  such  arbitrary  discharge.  The  whole 
force  of  the  fire  department  was  discharged 
in  the  same  order.  Immediately  all  were  re- 
appointed, save  appellee  and  such  others  as 
were  intended  to  be  dropped,  whose  places 
were  ffiled  by  substitutes.  We  think  this  was 
but  an  Indirect  way  of  doing  that  which  the 
oommlBSIoners  could  not  do  directly,  which 
will  not  be  allowed  to  prevail. 

Other  points  raised  and  discussed  are  not 
decided.  The  action  of  the  circuit  court  In 
granting  the  injunction  and  requiring  that 
appellee  be  restored  to  his  place  was  right; 
and  the  judgment  is  therefore  affirmed. 

BARKESl,  SETTLE,  and  HOBSON,  JJ., 
concur  in  the  result,  but  not  in  the  ground  up- 
on which  It  is  rested. 


ASHER  V.  FORD  LUMBER  A  MFG.  CO. 

(Court  of  Appeals  of  Kentucky.     April  29, 
1008.) 

Yen  DOB  AND   Pttbchaseb— Bona  Fidb  Pna- 
CHASEB— Notice. 

Evidence  held  to  justify  a  finding  that  a 
purchaser  of  real  estate  had  actual  notice  of  a 
prior  sale  of  the  trees  on  the  premises,  author- 
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iEing  the  purchaser  of  the  trees  to  recover  the 
same,  though  the  deed  thereof  so  insaflBdently 
described  the  trees  and  the  land  on  which  they 
were  situated  that  the  record  thereof  constituted 
no  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  48,  Vendor  and  Purchaser,  H  609-611.] 

Appeal  from  Circuit  Conrt,  Leslie  County. 

"Not  to  be  ofHcIally  reported." 

Action  l)etween  A.  J.  Asher  and  the  Ford 
Lumber  &  Manufacturing  Company.  From 
a  Judgment  for  the  latter,  the  former  ap- 
peals.    Affirmed. 

Hazelrlgg,  Gbenault  &  Hazelrlgg,  for  ap- 
pellant. T.  E.  Moore,  Jr.,  and  D.  B.  Logan, 
for  appellee. 

NUNN,  J.  This  litigation  is  with  refer- 
ence to  about  200  poplar  trees  which  grew 
upon  the  land  of  Bphram  Brock,  in  Leslie 
county,  E!y.  Appellee  claims  that  it  purchas- 
ed tbese  trees  from  Brock  in  the  early  part 
of  1902,  and  paid  him  the  purchase  price, 
and  tben  marked  the  trees  with  its  cross- 
mark;  that  Brock  at  the  time  executed  to  it 
a  conveyance  of  the  trees,  whlcb  was  record- 
ed In  the  county  court  clerk's  office  of  that 
county.  Appellant  does  not  deny  the  fact 
of  the  purchase  of  the  trees  by  appellee,  but 
says  he  had  no  luiowledge  of  the  fact  at  the 
time  he  purchased  the  same  In  1903;  that 
the  description  of  these  trees  and  the  land 
upon  whlcb  they  were  situated  was  so  Tague 
and  Indefinite  in  the  deed  referred  to  that 
it  could  not  be  ascertained  that  the  trees 
were  upon  the  land  which  he  purchased. 

In  our  opinion  It  is  unnecessary  to  con- 
sider the  question  of  description  of  the  trees 
and  land  given  in  the  deed  from  Brock  and 
others  to  appellee.  For  the  reason,  after 
considering  all  the  evidence  in  the  case,  we 
are  convinced  that  appellant,  through  its 
agents,  had  notice  of  the  sale  of  tbese  trees 
by  Brock  before  be  purchased  the  land  from 
Brock  in  1903.  Brock  testified  to  this  fact, 
and  Jonas  Helton,  who  made  the  purchase, 
in  effect,  admits  it,  or  at  least  explains  the 
matter  In  such  a  way  as  leads  us  to  believe 
tbat  the  lower  court  did  not  err  in  its  Judg- 
ment Helton  stated  that  be  first  took  a 
bond  for  the  title  from  Brock  to  only  a  part 
of  this  land,  and  In  this  l>ond  the  timber  was 
reserved,  as  having  been  previously  sold  by 
Brock;  tbat  afterwards  be  took  another 
bond  for  the  title  covering  the  whole  of 
Brock's  land,  and  In  which  no  reservation  of 
timber  was  made.  He  does  not  explain  why 
there  was  no  reservation  of  timber  In  the 
last  bond  he  claims  to  have  taken,  nor  does 
he  produce  the  first  one,  which  he  says  be 
took,  although  he  was  asked  to  do  so,  nor 
does  be  explain  why  he  took  a  bond  for  a 
part  of  the  land  at  one  time  and  the  balance 
at  another.  It  is  shown  by  the  proof  that 
appellant  was  represented  by  three  or  four 
persons  at  the  time  the  conveyance  was 
made  to  Helton  by  Brock;  that  they  all 
luiew  tliat  Brock  liad  sold  this  timber  pre- 


vious to  that  time,  and  knew  that  the  trees 
were  marked  as  sold. 

For   these   reasons,   the   Judgment  of  the 
lower  court  Is  affirmed. 


BAKER  V.  COOPER  et  aL 

(Court  of  Appeals  of  Kentucky.    April  SO,  1008.) 

Cancei,la.tion    of    Instbuments  —  Feaud  — 
Deeds. 

In  a  suit  to  set  aside  deeds  executed  by  the 
heirs  of  a  decedent,  pursuant  to  an  agreement 
for  the  division  of  his  realty,  evidence  held  in- 
sufficient to  establish  fraud  sufficient  to  warrant 
the  setting  aside  of  the  deeds,  though  the  heir 
proposing  the  division  as  agreed  made  an  ad- 
vantageous trade. 

Appeal  from  Circuit  Court,  Calloway  County. 

"Not  to  be  officially  reported." 

Action  by  M.  J.  Baker  against  J.  W.  Cooper 
and  others.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Affirmed. 

Will  Linn  and  N.  B.  Bamett,  for  appel- 
lant. James  H.  Coleman  and  Zeb  A.  Stewart, 
for  appdiees. 

CLAY,  C.  On  May  21,  1903,  Matbew  Wick- 
er, a  resident  of  Calloway  county,  Ky.,  died 
Intestate,  seised  in  fee  simple  of  five-eighths 
of  a  section  of  land  lying  In  said  county.  He 
left  surviving  him  three  children  and  one 
grandchild  as  his  only  heirs  at  law;  the  ap- 
pellant Mrs.  M.  J.  Baker,  wife  of  W.  H.  Baker, 
and  appellees,  Mrs.  S.  A.  Co<^>er,  wife  of  ap- 
pellee J.  W.  Cooper,  and  W.  D.  Wicker  being 
the  children,  and  Mrs.  Cora  Barton,  wife  of 
appellee  0.  G.  Barton,  being  the  grandchild. 
In  June,  after  the  death  of  Matbew  Wicker, 
appellee  W.  D.  Wicker  filed  his  petition  in  the 
Calloway  circuit  court  asking  tbat  said  land 
be  divided  in  kind  among  the  heirs,  tioon 
after  W.  D.  Wicker  filed  bis  petition,  a  confer- 
ence of  tbe  heirs  was  called  to  meet  at  the 
home  of  said  Wicker.  The  purpose  of  this 
conference  was  to  determbie  what  compensa- 
tion should  be  paid  W.  D.  Wicker  for  bis 
services  in  taking  care  of  bis  father.  At  this 
time  Mrs.  Baker  and  her  husband  were  living 
upon  80  acres  of  the  land,  W.  D.  Wicker  upon 
another  tract  of  80  acres,  and  Barton  and 
wife  upon  a  third  tract  of  80  acres,  while 
Cooper  and  wife  were  occupying  the  remain- 
ing tract,  consisting  of  160  acres.  Cooper 
proposed  that  the  heirs  take  the  tracts  upon 
which  they  lived,  and  tbat  be  compensate  tbe 
other  heirs  for  the  additional  land  be  should 
recedve.  Following  this  suggestion,  wblcli 
was  acquiesced  in  by  tbe  others,  be  agreed  tq 
pay  Mrs.  Barton  tbe  sum  of  ^5,  W.  D. 
Wicker  the  sum  of  $275,  and  appellant,  Mrs. 
Baker,  tbe  sum  of  $75.  Thereafter  the  par- 
ties met  in  Murray,  and  deeds  were  executed 
In  conformity  with  this  agreement  Sul>ae- 
queutly  tbe  appellant,  Mrs.  Baker  (the  plain- 
tiff below),  instituted  this  action,  charging 
Cooper,  Wicker,  and  Barton  with  having  en- 
tered into  a  conspiracy  to  cheat  and  defraud 
her,  and  asking  that  tbe  deeds  be  sat  aside.      ' 
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From  a  Judgment  dismissing  the  petition,  thla 
appeal  Is  prosecuted. 

According  to  the  evidence  for  appellant,  ap- 
pellee Ck)oper  called  at  her  home  and  said 
that  the  other  heirs  had  agreed  to  trade  with 
him,  and  he  would  make  the  trade  provided 
he  could  make  a  trade  with  her.  He  then 
asked  her  if  she  would  take  the  land  upon 
which  she  lived  and  be  satisfied.  She  said, 
"No ;"  that  she  thought  she  was  "entitled  to 
something  in  addition  to  that"  She  then 
suggested  that  tliey  go  over  and  discuss  the 
matter  with  her  husband,  who  was  at  work 
in  an  adjoining  field.  She  then  asked  C!ooper 
what  be  bad  given  her  brother  (W.  D.  Wick- 
er), and  he  said,  ''Nothing,"  but  that  he  bad 
given  Barton  $400.  He  then  agreed  to  give 
appellant  $50,  but  appellant  told  him  she 
thought  she  ought  to  have  more  than  that; 
that  all  she  wanted  was  to  get  what  the  other 
children  received.  Cooper  stated  that  the  land 
could  not  be  divided  in  kind,  and  that  it 
would  cost  $400  or  $500  to  have  the  property 
sold  and  divided.  The  consideration  recited 
in  her  deed.  In  addition  to  the  80  acres,  was 
$75.  The  consideration  in  Blrs.  Barton's  deed 
was  $425  in  addition  to  the  land.  The  deed 
to  Wicker  did  not  state  any  money  considera- 
tion in  addition  to  the  land.  After  the  party 
reached  Murray,  where  they  went  to  execute 
the  deeds,  Mrs,  Baker's  brother  stated  in  her 
presence  that  he  was  to  get  nothing  in  addi- 
tion to  his  land.  Willie  Baker,  her  husband's 
son,  also  testified  to  the  fact  that  Co(H>er  had 
stated  it  would  cost  $400  or  $500  to  sell  the 
land  and  divide  the  proceeds,  and  that  W.  D. 
Wicker  was  to  receive  nothing  in  addition  to 
the  land. 

Appellee  J.  W.  Cooper  testified  that  the 
heirs  met  on  the  24th  of  June,  and  he  asked 
them  what  they  would  take  to  let  him  have 
the  home  place.  Each  one  told  blm  about 
what  he  would  take.  They  could  not  agree 
in  regard  to  the  price  that  evening.  The  next 
morning  W.  0.  Wicker  proposed  to  take  $275 
and  80  acres  of  land.  Cooper  agreed  to  give 
It  if  he  could  trade  with  Mrs.  Baker  satis- 
factorily. Barton  proposed  to  take  $425  and 
80  acres  of  land.  Cooper  then  went  over  to 
see  appellaut,  Mrs.  Baker,  and  asked  her 
what  she  would  take.  She  stated  she  did  not 
know  what  to  say,  but  would  have  to  go  and 
see  her  husband.  She  then  went  out  to  the 
field  where  her  husband  was,  and,  after  stat- 
ing the  matter  to  blm,  she  agreed  to  accept 
80  acres  and  $50.  Cooper  then  left,  with  the 
understanding  that  they  were  to  meet  at  his 
bouse,  provided  be  traded  with  the  others. 
Thereafter  Baker  met  him  on  the  road  and 
told  him  they  were  going  to  back  out  unless 
they  got  $100.  Cooper  told  him  they  could 
do  as  they  pleased;  that  be  would  not  give 
any  more;  Mrs.  Baker  said  it  looked  like 
she  ought  to  have  more.  Cooper  told  her  be 
would  not  give  any  more.  Api>ellant  then 
started  away,  but  turned  around  and  told 
him  abe  would  take  $76.    Cooper  agreed  to 


give  this  amount,  and  the  whole  party  then 
came  into  town  to  make  the  deeds.  Cooper 
denied  saying  to  Mrs.  Baker  that  W.  D.  Wick- 
er was  to  get  nothing  in  addition  to  the  land. 
He  did  tell  her,  however,  that  Barton  was  to 
receive  $425,  but  denied  having  entered  into 
any  conspiracy  with  Barton  and  Wicker  to 
defraud  appellant. 

W.  D.  Wicker  testified,  and  d«iied  that  he 
had  txdd  Mrs.  Baker  that  he  was  to  receive 
nothing  in  addition  to  the  land ;  also  denied 
having  entered  into  a  conspiracy  to  defraud 
her.  C.  O.  Barton  testified  to  the  same  effect, 
and  stated  that,  at  the  time  the  deeds  were 
made,  appellant  knew  exactly  what  each  was 
to  receive.  The  testimony  as  to  the  value  of 
the  different  tracts  of  land  is  very  conflicting. 
We  are  of  opinion,  however,  that  the  evidence 
given  by  those  who  seemed  to  l>e  best  posted 
as  to  the  value  of  the  different  tracts  is  to 
the  effect  that  the  Barton  tract  of  80  acres  is 
worth  about  $1,000,  the  W.  D.  Wicker  tract 
about  $1,200,  and  the  Baker  tract  about  $1,- 
400.  This  being  the  case,  the  amount  receiv- 
ed by  each  of  the  heirs  was  as  follows:  Bar- 
ton, $1,425;  Wicker,  $1,475;  Baker,  $1,476. 
The  160  acres  of  land  received  by  Cooper 
was  worth  about  $2,600. 

Api)ellant'B  chief  ground  of  complaint  is 
that  she  did  not  receive  a  sum  equal  to  that 
received  by  the  other  heirs ;  that,  if  she  bad 
known  wtiat  they  received,  she  would  not 
have  made  the  trade.  While  she  claims  that 
Cooper  told  her  that  Barton  was  to  receive 
only  $400,  it  is  nevertheless  true  that  she  did 
know,  prior  to  the  execution  of  the  deed,  that 
Barton  had  received  $425.  She  tlierefore 
knew  what  one  of  the  heirs  received,  and  on 
this  account,  then,  she  certainly  has  no  cause 
to  complain.  As  to  whether  or  not  she  knew 
what  Wicker  received,  the  evidence  is  very 
conflicting.  While  she  swears  that  both  Coo- 
per and  Wicker  told  her  the  latter  was  to  re- 
ceive nothing,  and  that  she  would  not  have 
made  the  trade  had  she  known  what  Wicker 
was  to  receive,  she  nowhere  swears  in  positive 
terms  that  she  did  not  know.  On  the  other 
hand,  C.  O.  Barton  swean  that,  before  the 
execution  of  the  deed,  she  did  know  what  each 
of  the  heirs  was  to  receive.  The  evidence  is 
not  suflident  to  justify  the  conclusion  of  any 
fraud  or  conspiracy  on  the  part  of  Cooper, 
Barton,  and  Wicker.  Barton  and  Wicker 
each  made  his  own  trade,  and  flxed  the 
amount  which  he  was  to  receive.  The  amount 
that  they  received  was  8ut>stantially  the  same 
as  that  received  by  the  appellant,  Mrs.  Ba- 
ker ;  for  the  land  which  they  got  was  inferior 
in  quality  to  that  which  she  holds.  There 
can  be  no  doubt  that  Cooper  made  a  good 
trade,  so  far  as  he  was  concerned,  with  each 
of  bis  brothers  and  sisters.  Barton  and  Wick- 
er, however,  are  not  complaining.  Mrs.  Ba- 
ker complains  on  the  ground  that  she  did  not 
receive  as  much  as  Barton  and  Wicker.  We 
fail  to  see  any  ground  for  this  complaint,  as 
she  received  substantially  the  same  as  Barton 
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and  Wicker.  It  was  not  alleged,  or  shown, 
that  Mrs.  Baker  was  mentally  Incompetent  to 
contract  We  think  the  evidence  shows  that 
she  simply  made  a  bad  trade,  and  is  now 
seeing  to  be  released  therefrom.  If  we  were 
satisfied  tliat  any  fraud  was  practiced  upon 
her,  we  would  not  hesitate  to  direct  that  the 
deeds  be  set  aside.  Cooper  undoubtedly  made 
an  advantageous  trade ;  but  this  fact  alone  is 
not  sufllclent  to  authorize  the  setting  aside 
of  tlie  deeds. 

Such  was  the  view  of  the  chancellor,  and, 
for  the  reasons  given,  the  judgment  is  af- 
firmed. 


JACKSON'S   ADM'X    v.    RICHARDSON 
COAIi  CO. 

(Court  of  Appeal!  of  Kentucky.    May  6,  1908.) 

1.  Plbadirg — Demubber— Admissions  Bt. 

On  a  demurrer  to  a  petition,  the  only  facts 
to  be  considered  are  those  set  out  in  the  petition, 
which  facts  are  admitted  by  the  demurrer  to  be 
true. 

(EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 


I  jKi.  note.— Jf'or  cases  m  po 
ol.  39,  Pleading,  K  525-iM.l 


2.  Mabtbb  and  Sebvant— Action- Pleading 

— Stjffioienot. 

In  an  action  for  death  of  a  servant  employ- 
ed in  a  mine,  the  petition  alleged  that  decedent 
was  fatally  Injured  by  the  fall  of  slate  upon 
him  while  he  was  engaged  in  drawing  stumps 
in  the  mine,  and  tliat  the  fall  of  the  slate  was 
caused  by  defendant's  negligence  in  failing  to 
adeguatelT  prop  the  slate  and  keep  it  propped. 
It  also  alleged  tiiat  It  was  not  the  servant's  duty 
to  prop  the  mine,  but  that  it  was  the  defend- 
ant s  duty  to  keep  the  roof  in  reasonably  safe 
condition,  but  that  be  negligently  failed  to  do 
so.  It  further  alleged  that  it  was  defendant's 
duty  to  have  competent  mine  bosses  to  inspect 
the  mine  which  duty  it  likewise  failed  to  per- 
form. Held,  tba.t  the  petition  stated  a  cause  of 
action,  though  as  a  rule  the  mine  owner  is  only 
bound  to  furnish  timber  for  props. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {{  816-836.] 

Appeal  from  Circuit  Court,  Lee  County. 

"Not  to  be  officially  reported." 

Action  by  Jane  Jackson,  as  administratrix 
of  Joseph  J.  Jackson,  against  the  Richardson 
Coal  Company.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  plaintiff  ap- 
peals. Reversed,  with  directions  to  overrule 
the  demurrer. 

J.  M.  McDanlel,  O.  H.  Pollard,  and  B.  O. 
Williams,  for  appellant  Gourley  &  Roberts 
and  Sutton  ft  Hurst  for  appellee. 

CLAY,  C.  Appellant,  Jane  Jackson,  as  ad- 
ministratrix of  her  deceased  husband,  Joseph 
J.  Jackson,  Instituted  this  action  in  the  Lee 
circuit  court  against  appellee,  Richardson 
Coal  Company,  to  recover  damages  for  the 
injury  which  resulted  In  the  death  of  her 
husband.  The  allegations  of  the  original  pe- 
tition with  reference  to  the  negligence  of  the 
defendant  are:  That  the  Richardson  Coal 
Company  was  engaged  in  the  operation  of  a 
coal  mine  in  Lee  county,  Ky. ;  that  appel- 
lant's Intestate  was  employed  by  the  defend- 
snt  and  was  engaged  In  drawing  stumps  In 


the  mine  of  the  defendant,  and  while  so  en- 
gaged In  this  duty  was  injured  from  a  fall 
of  slate  in  the  mine;  that  the  fall  of  slate 
was  caused  by  the  gross  negligence  of  the 
defendant  its  agents  and  servants,  in  fall- 
ing to  securely  and  adequately  prop  said 
slate  and  keep  same  adequately  propped; 
that  defendant  negligently  failed  to  regular- 
ly inspect  the  premises  where  Intestate  was 
at  work,  and  to  give  proper  instructions  re- 
lating to  the  safety  and  security  of  carry- 
ing on  the  work,  and  also  negligently  fail- 
ed to  exercise  the  care  which  the  character 
of  the  work  and  premises  required.  A  de- 
murrer Was  filed  to  this  petition,  and,  pend- 
ing said  demurrer,  an  amendment  was  filed 
to  the  petition  making  an  additional  defend- 
ant a  party  to  the  action,  and  amplifying  the 
allegations  of  the  petition  as  to  the  negli- 
gence by  adding  the  charge  that  it  was  the 
duty  of  the  defendant  to  employ  a  competent 
mine  boss,  which  the  defendant  failed  to  do, 
and  the  further  charge  that  the  defendant 
did  not  furnish  said  intestate  a  reasonably 
safe  place  in  which  to  work.  On  July  9, 1907, 
a  demurrer  was  filed  to  the  petition  as 
amended,  and  pending  this  demurrer  a  8e<-- 
ond  amended  petition  was  filed.  In  which  it 
was  charged  that  the  roof  which  fell  and  In- 
jured appellant's  Intestate  was  not  one 
which  in  the  ordinary  course  of  business  the 
intestate  was  charged  with  the  duty  of  prop- 
ping. Upon  the  hearing  of  the  demurrers, 
the  court  dismissed  the  petition  and  amend- 
ed petitions,  and  the  plaintlfT  appeals. 

In  support  of  the  ruling  of  the  trial  court, 
counsel  for  appellees  insist  that  the  petition 
and  amended  petitions  are  defective,  in  tliat 
they  contain  no  allegation  of  failure  on  the 
part  of  the  appellees  to  furnish  the  necessary 
timber  for  props  at  the  place  of  Injury ;  that 
it  is  the  well-settled  rule  that  In  removing 
stumps  or  pillars  of  coal  in  a  mine  It  is  the 
duty  of  the  miner  to  prop  the  roof  with  tinri- 
bers  to  prevent  Its  falling,  while  the  only 
duty  of  the  mine  owner  is  to  furnish  timber 
for  that  purpose.  Counsel  cite  the  cases  of 
Sandy  River  Cannel  Coal  Co.  v.  Caudill,  60 
S.  W.  180,  22  Ky.  Law  Rep.  1175,  and  East 
Jellioo  Co.  V.  Golden,  79  S.  W.  291,  26  Ky. 
Law  Rep.  2066.  It  la  true  the  principle  con- 
tended for  by  counsel  for  appellees  Is  laid 
down  in  the  cases  supra;  but  those  cases 
were  decided  upon  the  facto  as  therein  devel- 
oped. If,  upon  the  hearing  of  this  case.  It 
should  turn  out  that  the  facts  are  the  same, 
the  same  principle  would  apply.  But,  for 
the  purpose  of  passing  upon  the  demurrer 
herein,  we  cannot  assume  that  the  facts  are 
the  same  as  In  those  cases.  The  only  facts 
we  can  consider  are  those  set  oat  In  the  peti- 
tion and  amended  petitions.  The  d«nurrer 
admits  these  facts  to  be  true.  The  allega- 
tions of  the  petition  and  amended  petitions 
do  not  show  that  It  was  the  duty  of  appel- 
lant's intestate  to  prop  the  mine.  On  the 
contrary,  the  allegation  is  made  that  It  waa 
not  his  duty.    Furthermore,  In  the  amended 
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petition,  It  iB  charged  that  it  was  the  duty  of 
appellees  to  keep  the  roof  in  a  reasonably 
safe  condition,  bnt  they  negligently  failed  to 
do  so.  Appellant  also  charged  that  it  was 
the  duty  of  appellees  to  have  a  competent 
mine  boss  to  inspect  the  mine,  and  that  it 
likewise  failed  to  perform  its  duty  in  this 
respect  We  are  of  opinion  that  the  facts 
stated  in  the  petition  and  amoided  petitions 
are  suflSclent  to  constitute  a  cause  of  action. 
If,  upon  the  trial  of  the  case,  it  should  turn 
out  that  the  facts  as  therein  stated  are  not 
true,  but  are  as  claimed  by  counsel  for  ap- 
pellees, a  different  question  will  be  pre- 
sented 

For  the  reasons  given,  the  Judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  peti- 
tion and  amended  petitions. 


PUTNAM  V.  COMMONWEALTH. 
(Onit  of  Appeals  of  Kentocky.    May  1,  1908.) 
CannNAi,  Law— Appeal— Piling  or  Tban- 

SCRIPT— TlHK— WAIVCB  BT  CONSENT  OF  PaB- 
TIB8. 

Under  Cr.  Code  Prac.  §  348,  providing  that 
an  appeal  most  be  prayed  during  the  term  at 
which  the  judgment  is  rendered,  and  shall  be 
granted  npon  the  condition  that  the  record  be 
lodged  in  the  clerk's  office  within  60  days  after 
jumnent,  where  appellant  was  convicted  of  a 
misdemeanor  and  was  granted  an  appeal,  bnt 
did  not  file  a  transcript  within  60  days  after  the 
appeal  was  granted,  or  obtained  an  extension  of 
time  for  that  purpose,  this  court  has  no  juris- 
diction to  hear  the  appeal,  even  by  consent  of 
the  parties,  waiving  appellant's  failure  to  per- 
fect his  appeal  within  the  required  time,  as  the 
statute  is  a  limitation  upon  its  jurisdiction. 

Appeal  from  Circuit  Court,  Marlon  County. 
"Not  to  be  oflBdally  reported." 
J.  L.  Putnam  was  convicted  of  a  misde- 
meanor, and  be  appeals.    Dismissed. 

S.  A.  Russell,  for  appellant.  James  Breath- 
itt, Atty.  Gen.,  and  Theo  B.  Blakey,  for  the 
Commonwealth. 


O'REAR,  0.  J.  Appellant  was  convicted 
of  a  misdemeanor.  At  the  Judgment  term  he 
was  granted  an  appeal  to  this  court;  but  he 
did  not  file  the  transcript  with  the  clerk  of 
this  court  within  60  days  after  the  appeal 
was  granted,  nor  did  he  obtain  or  apply  for 
an  extension  of  time  for  that  purpose.  The 
commonwealth's  attorney  for  the  district  and 
appellant's  counsel  have  filed  an  agreement 
up  here,  in  which  they  stipulate  that  appel- 
lant's failure  to  perfect  his  appeal  seasonably 
shall  be  waived  by  the  commonwealth,  as  the 
representative  of  the  latter  is  particularly 
anxious  to  have  the  important  public  question 
involved  In  the  merits  authoritatively  passed 
upon  for  guidance  in  future  similar  prose- 
cations.  The  Attorney  General,  however,  de- 
clines to  accede  to  that  agreement,  upon  the 
ground  that  the  statute  giving  Jurisdiction  on 
appeal  to  this  court  in  such  cases  does  not 
aathorlze  It  to  be  vested  even  by  consent  of 
parties,  in  spite  of  a  statute  fixing  the  con- 


ditions upon  which  It  may  be  exercised. 
Nor  Is  it  clear  that  the  court  could  be  vested 
with  Jurisdiction  by  consent  of  the  parties. 

The  Criminal  Code  of  Practice,  i  348,  pro- 
vides on  this  subject:  "The  appeal  must  be 
prayed  during  the  term  at  which  the  Judg- 
ment is  rendered  and  shall  be  granted  upon 
the  condition  that  the  record  be  lodged  in  the 
clerk's  office  of  the  Court  of  Appeals  within 
sixty  days  after  the  Judgment."  This  court 
has  consistently  construed  this  section  of  the 
Code  as  being  a  limitation  upon  our  Jurisdic- 
tion ;  it  being  said  in  Commonwealth  v.  Bar- 
bour, 94  S.  W.  634,  29  Ky.  liBW  Rep.  622: 
"The  record  was  filed  In  this  court  •  *  * 
not  within  60  days  after  the  decision  com- 
plained of.  The  appellee  makes  no  objection 
to  the  record's  not  being  filed  in  time,  bnt 
the  court  has  no  Jurisdiction  unless  the  record 
la  filed  in  60  days."  Also  see  Commonwealth 
V.  Schlitzbaum,  .76  S.  W.  835,  25  Ky.  Law 
Rep.  1022 ;  Adkins  v.  Commonwealth,  102  Ky. 
94,  42  S.  W.  834,  44  S.  W.  132;  Stamper  v. 
Commonwealth,  100  S.  W.  1184,  30  Ky.  Law 
Rep.  1296;  Clark  v.  Commonwealth  (decided 
April  16,  1908)  109  S.  W.  301. 

The  record  presents,  therefore,  only  a  moot 
question,  which  the  court  Is  not  at  liberty  to 
decide.   * 

Appeal  dismissed. 


RAILEY  V.  ROBERTS. 

(Court  of  Appeals  of  Kentucky.     April  29, 
1908.) 

1.  Vendor  anp  Pubcraseb— Salb  of  IjAND— 
Rescission. 

Plaintiff  purchased  land  from  defendant's 
agents,  relying  on  their  representations,  made 
in  good  faith,  tliat  the  tract  contained  85  acres, 
whereas,  in  fact,  it  contained  only  70  acres. 
Defendant  did  not  know  at  the  time  of  the  sale 
that  plaintiff  was  laboring  under  a  false  im- 
pression as  to  the  quantity  of  land,  and  it  ap- 
peared from  defendant's  testimony  that  the  prop- 
erty was  worth  the  purchase  price.  Held,  that 
plaintiff  was  not  entitled  to  recover  damages 
tor  the  shortage,  hut  was  entitled  to  rescission 
of  the  contract ;  the  minds  of  the  parties  never 
having  met. 

2.  Same— Pr-KAniNQs— Prater  for  Relief. 

■Plaintiff  purchased  land  from  defendant's 
agents,  relying  on  their  representations,  made 
in  good  faith,  that  the  tract  contained  85  acres, 
whereas,  in  fact,  it  contained  only  70  acres. 
Defendant  did  not  know  at  the  time  of  the  sale 
that  plaintiff  was  laboring  under  a  false  impres- 
sion as  to  the  quantity  of  land,  and  it  appeared 
from  defendant's  testimony  that  the  property 
was  worth  the  purchase  price.  _  In  an  action  for 
damages  for  the  deficiency,  plaintiff  also  prayed 
for  all  proper  and  general  relief.  Held  that, 
while  the  court  correctly  dismissed  the  claim  for 
damages,  it  should  have  allowed  plaintiff  to  re- 
scind if  she  desired  to  do  so. 

Appeal     from    Circuit    Court,     Franklin 
County. 

"Not  to  be  ofllcially  reported." 

Action  by  Mrs.  P.  I.  Ralley  against  W.  3. ' 
Roberts.    Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Ira  Julian,  for  appellant.    B.  G.  Williams 
and  John  B.  Llndsey,  for  appellee. 
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NUNN,  J.  Appellant  purchased  of  appel- 
lee In  the  month  of  September,  1906,  a  farm 
on  the  Owenton  turnpike,  near  Frankfort, 
Ky.,  at  the  agreed  price  of  $9,000,  payable 
one-third  In  cash  and  the  balance  in  two 
equal  payments  of  one  and  two  years.  She 
accepted  a  deed  for  the  laud,  made  the  cash 
payment,  and  executed  negotiable  notes  for 
the  deferred  payments.  She  afterwards  as- 
certained that  there  were  only  about  70  acres 
in  the  survey,  and  It  was  sold  to  her  as  con- 
taining 85  acres.  The  notes  were  negotiated 
by  appellee  before  they  matured.  Appellant 
Instituted  this  action  to  recover  about  $1,500 
in  damages  for  the  shortage  in  the  survey, 
and  the  lower  court  dismissed  it. 

It  appears  from  the  record  that  appellee 
placed  this  land  with  the  real  estate  firm  of 
Morris  &  Shelton  for  sale,  and  they  alone  ne- 
gotiated the  trade  with  appellant.  It  is  con- 
ceded that  this  firm  represented  to  appellant 
that  the  survey  contained  85  acres.  They  ex- 
ecuted a  writing  witnessing  the  trade,  and 
signed  the  name  of  appellee  to  It,  in  which  it 
was  stated  that  the  survey  contained  85 
acres.  The  agents,  Morris  &  Shelton,  stated 
in  their  testimony  that  their  recollection  was 
that  appellee  stated  to  them  that  there  was 
85  acres  in  the  survey.  It  appears  Itrom  the 
record  that  these  agents  intended  no  wrong. 
They  believed  that  the  survey  contained  85 
acres,  and  that  appellee  has  so  represented  It. 
Appellee  testified  that  be  did  not  make  any 
statement  to  them  as  to  the  number  of  acres 
In  the  survey ;  that  he  knew  at  the  time  that 
It  contained  only  68  or  70  aci-es ;  that  he  di- 
rected them  to  sell  the  survey  for  $9,000; 
that  the  land  was  worth  that  much  and 
more;  and  that  he  had  no  intention  of  part- 
ing with  it  for  a  less  sum.  The  proof  for  ap- 
pellee showed  that  the  land  was  worth  that 
amount.  He  denied  any  fraudulent  purpose 
to  cheat  or  defraud  appellant,  and  alleged  his 
willingness  to  rescind  the  trade  If  she  did  not 
desire  to  keep  the  land  at  the  price  fixed  by 
blm.  The  court  on  motion  struck  this  allega- 
tion from  bis  pleadings.  We  are  of  the  opin- 
ion that  the  court  erred  in  this.  We  are  con- 
vinced by  the  evidence  that  there  was  no 
fraudulent  intent  or  purpose  on  the  part  of 
appellee  or  his  agents  to  obtain  any  advan- 
tage In  the  trade;  that  there  was  a  misun- 
derstanding between  the  parties,  their  minds 
having  never  met.  Appellant  thought  she 
was  buying  85  acres  of  land  for  $9,000.  Ap- 
pellee believed  that  he  was  selling  a  survey 
consisting  of  68  or  70  acres  for  that  sum,  and 
did  not  know  at  the  time  of  the  sale  that  ap- 
pellant was  laboring  under  a  false  impression 
as  to  the  number  of  acres  in  the  survey.  Un- 
der these  circumstances,  it  would  not  be  equi- 
table to  bold  appellant  to  the  trade  and  make 
her  pay  the  whole  of  the  $9,000  for  the  sur- 
vey of  land,  for  it  contained  15  acres  less 
then  she  was  led  to  believe  it  contained  at 
the  time  she  purchased  it.  It  would  also  be 
Inequitable  to  force  appellee  to  lose  the  price 
of  16  acres,  for  be  did  not  intend  to  part 


with  his  land  for  less  than  $9,000,  nor  did  be 
knowingly  or  intentionally  commit  any  frand 
in  obtaining  the  contract  of  sale.  Under 
these  facts,  the  court  erred  in  dismissing  her 
petition.  It  is  true  she  prayed  In  her  peti- 
tion for  $1,500  in  damages  for  the  deficiency, 
but  she  also  prayed  for  all  proper  and  gener- 
al relief.  The  court  correctly  dismissed  her 
claim  for  damages,  but  it  should  have  allow- 
ed her  to  rescind,  if  she  desired  to  do  so  on 
equitable  principles,  and,  on  the  return  of  the 
case  to  the  lower  court,  it  should  grant  her 
this  relief,  allowing  her  to  reconvey  the  land 
to  appellee  upon  the  payment  to  her  of  the 
purchase  price — that  is,  the  cash  she  has 
paid,  with  its  Interest — and  the  return  to  her 
of  the  two  notes  she  executed  and  the  value 
of  any  permanent  Improvements  made  upon 
the  land,  if  any,  to  be  credited  by  the  reason- 
able rental  value  of  the  land  during  the  time 
she  has  held  it,  giving  her  the  option  to  re- 
scind upon  the  principle  stated,  or  to  keep 
the  land  and  confirm  the  trade  as  made  and 
pay  the  notes  which  she  executed. 

For  these  reasons,  the  judgment  of  the  low- 
er court  Is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


CITY  OF  RICHMOND  v.  BENNETT. 
(Court  of  Appeals  of  Kentucky.    May  5,  1908.) 

Covenants  —  Covenants     Running     with 

Land— Pebbonai,  Covenants. 

Complainant's  grantor,  prior  to  complain- 
ant's purchase  of  the  property,  deeded  to  a  city 
a  strip  of  land  along  the  edge  of  the  proper!? 
for  a  street,  the  deed  providing  that  it  was  based 
on  the  consideration,  in  part,  that  the  grantor 
should  never  be  compelled  to  grade,  curl>,  or 
build  a  pavement  on  the  proposed  street  on  the 
eastern  side  of  his  lot.  Held,  that  such  cove- 
nant was  personal  to  the  grantor,  and  did  not 
run  with  the  land  so  as  to  relieve  complainant 
of  the  obligation  to  construct  a  sidewalk  in  front 
of  the  lot  at  the  direction  of  the  city  council. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  §  65.] 

Appeal  from  Circuit  Court,  Madison  County. 
.  "Not  to  be  oflScIally  reported." 

Suit  by  Wdller  Bennett  against  the  city  of 
Richmond.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

T.  H.  Collins,  John  H.  Chandler,  Maximil- 
ian Schoetz,  and  Hines,  Chandler  &  Noraian, 
for  appellant  A.  R.  Burnam  &  Son,  for  ap- 
pellee. 

NUNN,  J.  Appellant,  WaUer  Bennett,  Is 
the  owner  of  a  house  and  lot  at  the  corner  of 
Main  and  Fifth  streets,  and  extending  back 
with  Fifth  street  to  North  street,  In  the  city 
of  Richmond,  2  chains  and  54  links.  Appel- 
lee's grantor,  prior  to  appellee's  purchase  of 
the  property,  bad  deeded  to  the  city  of  Rich- 
mond a  strip  12  feet  wide  along  the  edge  of 
his  property,  which  now  constitutes  a  part  of 
Fifth  street,  for  the  following  consideration: 
"In  consideration  of  two  hundred  and  fifty- 
two  dollars  In  band  and  the  building  by  the 
trustees  of  the  City  of  Richmond,  Ey.,  of 
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a  good  post  fence  on  the  eastern  Bide  of  my 
lot,  and  tbe  further  consideration  that  said 
trustees  for  themselves  and  tbe  said  town  of 
Richmond  agree  that  I  shall  never  be  com- 
pelled to  grade,  curb  or  build  a  pavement  at 
any  of  said  proposed  new  street  on  the  east- 
em  side  of  my  lot  have  this  day  sold  and  do 
hereby  convey,"  etc.  After  obtaining  this 
strip  of  land,  appellant,  city  of  Richmond, 
constructed  a  board  walk  along  this  street 
next  to  the  property  of  appellee.  The  walk 
in  course  of  time  having  decayed  and  become 
greatly  out  of  repair,  the  city  council,  by  ordl- 
nence  regularly  passed,  ordered  and  directed 
appellee  to  repair  the  walk.  Whereupon,  by 
agreement  between  tbe  parties,  appellee  in- 
stituted this  suit  enjoining  the  city  from  en- 
forcing the  ordinance  until  the  question  could 
be  Judicially  determined.  Appellant  demur- 
red to  the  petition,  which  was  overruled,  and 
it  declined  to  plead  further,  and  the  circuit 
court  entered  Judgment  that,  by  virtue  of  tbe 
condition  and  reservation  in  the  deed  from 
appellee's  grantor  to  the  dty,  appellee  was 
exempted  from  building  the  pavement,  and 
permanently  resti-ained  the  city  from  pro- 
ceeding against  him  for  that  purpose. 

The  sole  question  presented  by  the  demur- 
rer was  whether  the  condition  in  the  deed 
that  the  grantor  should  never  be  required  to 
build  a  pavement  was  simply  a  personal  ex- 
emption, or  went  with  the  land  to  his  heirs 
and  assigns.  Appellee's  contention  is  that 
the  covenant  in  the  deed  from  Chenault  to 
the  city  of  Richmond  exempting  this  prop- 
erty from  assessment  for  the  purpose  of  build- 
ing a  sidewalk  is  a  covenant  running  with 
the  land  owned  by  him.  Appellant  claims 
that  the  exemption  Is  a  personal  exemption 
from  assessment,  and  was  for  the  benefit  of 
Chenault  so  long  as  he  owned  the  property. 
There  is  much  contrariety  in  the  decisions  as 
to  what  covenants  are  personal  or  collateral 
and  which  are  attached  to  tbe  realty,  or  cove- 
nants running  with  the  land.  Appellee  cites 
the  case  of  Beinleln.  etc.,  v.  Johns,  etc.,  102 
Ky.  570,  44  S.  W.  128,  and  section  2342  of 
the  Kentucky  Statutes  of  1903,  which  are  to 
the  effect  that  every  estate  in  land  created 
by  deed  or  will,  without  words  of  Inheritance, 
shall  be  deemed  a  fee  simple  or  such  other 
estate  as  the  grantor  or  testator  had  the 
power  to  dispose  of.  This  principle  is  cor- 
rect, but  we  are  of  the  opinion  that  it  does 
not  apply  to  the  case  at  bar,  for  it  is  not  a 
case  of  title  or  easement,  but  of  a  l)eneflt  re- 
served in  a  deed — a  question  of  the  extent  of 
the  exemption  reserved,  a  question  which 
touches  the  public.  In  our  opinion  it  is  un- 
reasonable to  construe  this  language  in  the 
deed,  "I  (Chenault)  shall  never  be  compelled 
to  grade,  curb,  or  build  a  pavement  at  any 
said  proposed  new  street  on  the  eastern  side 
of  my  lot,"  as  meaning  that  the  lot  then 
owned  by  Chenault  should  forever  be  relieved 
from  liability  for  the  Improvements  named, 
and  thereby  compel  other  citizens  of  tbe  town 
to  pay  for  same.    Certainly  the  parties  to 


the  deed  did  not  intend  such  a  construction, 
even  if  the  city  council  had  the  power  to 
grant  such  relief,  which,  however,  is  not  de- 
cided. The  language  used  in  tbe  deed  shows 
that  it  was  intended  as  a  personal  exemption 
to  Chenault,  and  to  consider  it  as  a  covenant 
running  with  the  land  would  have  to  be  done 
by  inference,  and  this  is  not  allowed  in  con- 
struing deeds  and  other  contracts  which  af- 
fect the  public's  Interest  This  court  in  the 
case  of  KUgus,  etc.,  v.  Trustees  of  Orphanage 
of  Good  Shepherd,  etc.,  94  Ky.  439,  22  S.  W. 
750,  in  construing  a  statute  which  was  claim- 
ed to  exempt  certain  property  from  an  as- 
sessment for  street  improvements,  eald: 
"And,  not  being  clearly  and  expressly  exempt- 
ed from  due  proportion  of  the  cost  of  con- 
structing adjacent  streets,  It  cannot  be  held 
to  so  exempt  without  violating  a  well-estab- 
lished rule  of  construction ;  for,  as  said  in 
Sedgwick  on  Statutory  and  Constitutional 
Law,  344,  statutes  under  which  exemptions 
from  common  burdens  are  claimed  'are  re- 
garded with  a  Jealous  eye  and  strictly  con- 
strued.' "  The  same  rule  should  apply  to  the 
case  at  bar.  To  grant  appellee's  contention 
would  relieve  this  property  from  such  burdens 
for  all  time  to  come  and  place  the  same  on 
the  other  citizens  of  the  town,  which,  in  our 
opinion,  from  the  language  used  in  tbe  deed 
was  not  intended  by  the  parties  to  it 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


HILTON  et  al.  v.  HILTON'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.    May  6,  1908.) 

1.  E^XECUTOBS    Ann    Aokinistbators  —  Ap- 
pointment—Right TO  Appointment. 

Ky.  St.  1903,  t  3898,  provides  that  admin- 
istration shall  be  granted  to  the  relations  of 
decedent. who  apply  for  it,  preferring  the  sur- 
viving husband  or  wife,  and  then  such  others 
as  are  next  entitled  to  distribution,  or  one  or 
more  of  them  whom  the  court  shall  judge  will 
best  manage  the  estate.  Held,  that  where  dece- 
dent's father  and  mother,  the  sole  distributees, 
requested  the  appointment  as  administrator  of  a 
stranger  who  was  a  suitable  person,  the  court 
might  properly  appoint  him,  though  there  was  a 
sister  of  decedent,  who  was  also  a  suitable  per- 
son to  act  in  that  capacity. 

2.  Same— Compensation. 

Where  a  stranger  to  an  estate  obtained  the 
consent  of  the  distribatees  to  his  appointment 
as  administrator  upon  his  professions  of  friend- 
ship for  them,  and  bis  statement  that  "it  would 
not  be  a  nickel  in  his  pocket,"  thereby  giving 
them  to  understand  that  his  services  would  be 
gratuitous,  Ite  should  not  be  allowed  any  com- 
missions, but  only  his  expenses  as  administrator. 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

"Not  to  be  officially  reported." 

Proceedings  for  the  settlement  of  the  es- 
tate of  Martin  Hilton.  From  a  Judgment  of 
the  probate  court  overruling  a  motion  of  T. 

3.  Hilton  and  others  for  tbe  removal  of  J.  D. 
Hamm  as  administrator  and  the  appointment 
of  a  successor,  they  appealed  to  the  circuit 
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court,  where  a  like  judgment  was  rendered, 
and  tbey  again  appeal.    Affirmed. 
See  107  S.  W.  736. 

J.  W.  Alcorn  and  C.  O.  Williams,  for  ap- 
pellants. Sharp,  Bethurum  &  Cooper  and  J. 
N.  Sharp,  for  appellee. 

HOBSON,  J.  Martin  Hilton  was  killed  In 
a  railroad  accident  on  May  28,  1906.  He  left 
his  father  and  mother  as  bis  sole  distributees 
and  heirs  at  law.  J.  D.  Hamm  was  the  con- 
stable in  the  district  in  which  they  lived, 
and  bad  served  the  father  in  drawing  up 
pension  papers  for  him.  When  the  news 
came  that  Martin  Hilton  bad  been  killed  In 
the  railway  wreck,  Hamm  went  to  an  at- 
torney, and  had  him  prepare  a  paper  to  be 
signed  by  the  father  and  mother  designating 
bim  as  the  person  to  be  appointed  adminis- 
trator of  Martin  Hilton's  estate.  The  next 
morning  he  went  to  their  home.  The  body  of 
the  son  was  iu  the  house.  He  explained  to 
them  that  an  administrator  would  have  to 
be  appointed  for  the  son,  and  they  signed  the 
paper,  requesting  the  coimty  Judge  to  ap- 
point him  as  administrator.  He  then  went 
before  the  county  Judge,  and  was  appointed. 
The  father  and  mother  soon  learned  that  the 
railroad  company  was  willing  to  pay  $5,000 
for  the  death  of  Martin  Hilton,  and  that 
Hamm  was  claiming  a  commission  of  5  per 
cent,  as  administrator.  They  became  dis- 
satisfied, and  appeared  before  the  county 
Judge,  and  asked  that  Dr.  Percy  Benton  be 
appointed  in  lieu  of  Hamm.  The  court  re- 
fused to  do  this,  and  later  they  moved  the 
court  to  remove  Hamm,  and  appoint  their 
daughter,  Hattie  Turner.  The  court  over- 
ruled this  motion,  and  they  appealed  to  the 
circuit  court.  In  the  circuit  court  the  case 
was  tried  again.  The  circuit  court  concurred 
in  the  conclusion  reached  by  tlie  county  court 
From  this  Judgment,  the  appeal  liefore  us  is 
prosecuted. 

Hattie  Turner  was  a  sister  of  the  decedent, 
and  was  a  widow.  She  was  shown  to  be 
properly  qualified  to  act  as  administrator, 
and  offered  a  good  bond.  It  is  insisted  that 
the  court  erred  in  appointing  Hamm,  who 
was  a  stranger,  although  the  appointment 
was  made  on  the  written  request  of  the  fa- 
ther and  mother  who  were  the  sole  distribu- 
tees of  the  estate.  Section  3896,  Ky.  St 
1903,  is  as  follows;  "The  court  having  Juris- 
diction shall  grant  administration  to  the  re- 
lations of  the  deceased  who  apply  for  the 
same,  preferring  the  surviving  husband  or 
wife,  and  then  such  others  as  are  next  en- 
titled to  distribution,  or  one  or  more  of  them 
whom  the  court  shall  Judge  will  best  man- 


age the  estate."  The  proof  showed  without 
question  that  the  father  and  the  mother  are 
not  qualified  to  act  as  administrators ;  but  as 
tbey  were  the  sole  distributees  of  the  es- 
tate. It  was  proper  for  the  county  court  on 
their  motion,  to  appoint  a  suitable  person  as 
administrator.  It  is  not  controverted  that 
Hamm  is  a  suitable  person.  While  Hattie 
Turner  was  a  sister  of  the  deceased,  she  had 
no  interest  in  his  estate,  and  the  county  court 
was  not  required  to  wait  until  the  next  term 
before  making  an  appointment  when  both  of 
the  sole  distributees  requested  the  appoint- 
ment of  Hamm.  The  purpose  of  the  statute 
Is  that  the  surviving  husband  or  wife  shall 
be  preferred,  and  then  such  other  relations 
as  are  next  entitled  to  distribution.  Hare 
there  was  no  wife,  and  Hattie  Turner,  who 
was  not  entitled  to  distribution  In  any  part 
of  the  estate,  had  no  control  of  the  matter. 
It  often  happens  when  a  person  dies  that  ad- 
ministration should  be  granted  promptly  up- 
on the  estate,  and  it  has  been  the  universal 
custom  in  the  county  courts  to  appoint  some 
suitable  stranger  at  once  when  requested  by 
ail  of  those  who  are  entitled  to  distribution. 
The  statute  does  not  contemplate  that  per- 
sons who  are  related  by  blood,  but  have  no 
Interest  In  the  estate,  shal)  determine  who 
shall  be  appointed  as  administrator.  We 
therefore  conclude  that  the  court  properly 
appointed  Hamm  upon  the  showing  made  at 
the  time. 

On  the  question  whether  Hamm  should 
have  been  removed  and  Mrs.  Turner  appoint- 
ed, on  the  proof  that  was  made  before  the 
county  court  nearly  two  months  afterwards, 
the  county  Judge  and  the  circuit  court  who 
were  both  upon  the  ground  and  heard  and 
saw  the  witnesses  refuse  to  remove  him.  We 
must  give  some  weight  to  these  findings,  and, 
as  the  evidence  is  conflicting,  we  have  con- 
cluded with  some  hesitation  not  to  disturb 
their  finding.  But  the  weight  of  the  evidence 
clearly  shows  that  Hamm  obtained  the  con- 
sent of  the  old  people  to  bis-appointment  up- 
on bis  professions  of  friendship  for  them,  and 
the  statement  that  "it  would  not  be  a  nickel 
in  his  pocket."  The  old  people  had  a  right  to 
understand  from  what  he  said  at  the  time 
that  he  would  charge  them  no  commission: 
and,  as  soon  as  they  learned  that  he  was  pro- 
posing to  charge  commissions,  they  asked  bis 
removal.  In  view  of  the  way  In  which  his 
appointment  was  secured  and  the  circum- 
stances surrounding  the  old  people  at  the 
time,  as  he  has  insisted  upon  the  appoint- 
ment, he  should  not  be  allowed  any  commis- 
sions for  his  services,  and  should  only  be  al- 
lowed his  expenses  as  administrator. 

Judgment  affirmed. 
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MORGAN,  DATES  &  CO.  t.  COMMON- 
WEAI/TH. 

(Court  of  Appeals  of  Kentucky.    May  5,  1908.) 

Licenses  —  Occupation  Tax  — Sewing  Ma- 
chine AOENTS. 

Act  1906,  p.  186,  c.  22,  art.  12,  subd.  1,  { 12, 
declares  that  any  person  engaging  in  any  business 
or  selling  or  offering  to  sell  any  article  on  which 
a  license  is  required  before  procuring  the  license 
shall  be  guilty  of  a  misdemeanor,  and  subdivision 
4,  S  1  (page  193),  provides  tbat^  before  engaging 
in  the  occupation  of  selling  sewing  machines,  the 
person  desiring  to  do  so  snail  procure  a  license, 
and  pay  a  tax  on  each  agen^  employing  one 
agent  for  each  county  $10.  Held,  that  where 
defendants  maintained  certain  stores  in  which  it 
kept  sewing  machines  for  sale,  and  employed  a 
salesman  on  commission  to  go  through  the  coun- 
ty and  sell  or  exchange  sewing^  machines  which 
he  carried  with  him  in  a  vehicle  furnished  by 
defendants  for  that  purpose,  defendants  main- 
tained a  sewing  machine  agency,  and  employed 
an  agent  to  sell  machines,  and,  having  done  so 
without  procuring  a  licehse,  were  guilty  of  a 
violation  of  such  act. 

[Ed.  Note.— For  cases  in  pdint,  see  Cent.  Dig. 
vol.  32,  Licenses,  {  79.] 

Appeal  from  Circuit  Court,  Hopkins  Ck)unty. 

"To  be  officially  reported."  . 

Morgan,  Oates  &  Co.  were  convicted  of 
maintaining  a  sewing  machine  agency  and 
employing  an  agent  to  sell  sewing  machines 
in  Hopkins  connty  without  a  license,  and  tbey 
appeaL    Affirmed. 

Otbson  &  Kincheloe,  for  appellants.  James 
Breathitt,  Atty.  Gen.,  Theo.  B.  Blakey,  Sec- 
ond Asst  Atty.  Gen.,  for  the  Commonwealth. 


SETIT/E,  J.  The  appellants,  T.  M.  Mor- 
gan, Nick  Oatea,  and  Martin  J.  Morgan,  part- 
ners composing  a  firm  doing  business  as  Mor- 
gan, Oates  &  Co.,  complain  that  they  were 
Illegally  convicted  and  fined  $51  in  the  court 
below  under  an  Indictment  charging  them 
with  the  offense  of  maintaining  a  sewing 
machine  agency  and  employing  an  agent  to 
sell  sewing  machines  In  Hopkins  county  with- 
out bavlng  a  license  so  to  do. 

Section  12,  subd.  1,  art.  12,  c.  22,  p.  186, 
Acts  1906,  entitled  "An  act  relating  to  reve- 
nue and  taxation,"  provides:  "Any  person 
who  shall  engage  In  any  business,  or  tell  or 
offer  to  sell,  any  article  on  which  a  license  Is 
required,  before  procuring  the  license  and 
paying  the  tax  thereon,  as  required  by  law, 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  be  flned  not  less  than  fifty  nor 
more  than  one  thousand  dollars  for  each  of- 
fense, unless  otherwise  specially  provided." 
Section  1,  Bubd.  4,  art  12,  Acts  1906,  pro- 
vides: "Before  engaging  in  any  occupation 
or  selling  any  article  named  in  this  subdivi- 
sion of  arUcIe  12  (page  202)  of  this  act,  the 
person  desiring  to  do  so  shall  procure  license 
and  pay  tax  thereon  as  follows:  •  •  •  On 
each  agency  for  sewing  machines  employing 
one  agent,  for  each  county,  ten  dollars.  On 
each  additional  agent  for  sewing  machines, 


1  each  county,  Ave  dollars."  The  indictment 
under  which  appellants  were  convicted  was 
based  upon  the  foregoing  provisions  of  the 
act,  supra.  The  right  of  trial  by  Jury  by  the 
parties  was  waived  and  the  law  and  facts 
submitted  to  the  court,  whose  Judgment  was 
as  above  Indicated. 

The  evidence  Introduced  by  the  common- 
wealth proved,  beyond  doubt,  that  appellants, 
composing  the  partnership  of  Morgan,  Oates 
&  Co.,  have  a  store  or  wareroom  at  Morton's 
Gap,  and  another  at  White  Plains,  Hopkins 
county.  In  each  of  which  they  kept  for  sale 
pianos,  organs,  and  sewing  machines,  and 
that  within  a  year  before  the  finding  of  the 
indictment  the  firm  of  Morgan,  Oates  &  Co., 
employed  Allen  Thompson  to  act  as  salesman, 
and  consequently  the  firm's  agent,  under 
which  employment  he  was  required  to  haul 
from  the  store  and  warerooms  referred  to 
sewing  machines,  and  sell  them  In  Hopkins 
county.  For  this  work  appellants  furnished 
Thompson  a  sewing  machine  wagon,  contain- 
ing, in  large  letters,  the  name  of  the  firm,  and 
paid  him  a  commission  upon  ail  sewing  ma- 
chines sold  or  exchanged  by  blm.  Thompson 
testified  to  having  made  numerous  sales  and 
exchanges  of  such  machines  In  Hopkins  coun- 
ty, and  other  witnesses  that  they  had  bought 
of  Thompson  sewing  machines,  or  bad  seen 
him  sell  or  trade  them  to  others.  Thomp- 
son's sales  were  all  made  at  the  homes  of  the 
purchasers,  where  he  Invariably  carried  the 
sewing  machines  for  inspection,  and  often- 
times left  them  for  trial  before  effecting  the 
sales.  He  made  no  concealment  of  tbe  fact 
that  the  sewing  machines  he  was  peddling 
were  the  property  of  appellants,  and  the  per- 
sons who  bought  machines  of  him  knew  that 
tie  was  the  agent  of  appellants,  and  traded 
with  him  as  such.  Oates  and  T.  M.  Morgan, 
members  of  the  firm  in  question,  testified  In 
their  own  behalf,  but  neither  of  them  at- 
tempted to  contradict  the  witnesses  of  the 
commonwealth.  They  did,  however,  state 
that  they  did  not  receive  or  sell  sewing  ma- 
chines on  commission,  but  kept  in  atock  pi- 
anos, organs,  and  sewing  machines,  which 
they  bought  and  sold  for  a  profit,  and  were 
accustomed  to  pay  for  at  the  end  of  four 
months  from  their  purchase  of  them,  whether 
sold  by  them  or  others  within  that  time  or 
not. 

It  was  contended  by  appellants  on  tbe  mo- 
tion for  a  new  trial  In  the  court  below,  and 
they  now  insist,  that  they  were  not  the  agents 
or  their  places  of  business  agencies  for  tbe  . 
sale  of  sewing  machines,  for  which  reason  It 
is  claimed  they  should  have  been  adjudged 
not  guilty  as  charged.  We  do  not  regard  this 
contention  tenable.  The  offense  charged  in 
the  indictment  was,  not  that  appellants  be- 
came agents  or  established  an  agency  for  tbe 
sale  of  sewing  machines  by  receiving  from 
the  manufacturer  or  a  dealer  such  machines 
to  sell  for  It  or  him,  or  that  they  made  such 
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sales  aa  agent  for  tbe  manufacturer  or  dealer, 
but  that  they  had  and  maintained  a  sewing 
machine  agency  by  employing  agents,  or  an 
agent,  to  sell  such  machines  in  Hopkins  coun- 
ty as  Thompson  was  employed  to  sell  and  did 
sell.  If  employing  an  agent  to  drive  about 
over  the  county  from  house  to  bouse  to  sell 
sewing  machines,  furnishing  him  with  a  ve- 
hicle for  that  purpose,  requiring  him  to  carry 
such  machines  with  him  for  immediate  de- 
livery whs!  sold,  and,  upon  consummating  a 
sale,  to  take  of  the  purchaser  a  written  ob- 
ligation whereby  tbe  latter  undertakes  to  pay 
appellants  for  the  machine  upon  the  install- 
ment plan,  is  not  establishing  or  maintaining 
an  "agency  for  sewing  machines"  In  the 
meaning  of  the  statute,  we  are  at  a  loss  to 
know  by  wbat  name  such  an  enterprise  should 
be  known.  We  do  not  think  it  material 
whether  the  agent  in  such  an  undertaking  be 
paid  a  stated  salary,  or  a  commission  upon 
sales  made  by  him.  In  either  event  he  is  an 
agent,  and,  in  employing  him  for  such  work 
and  having  .him  perform  it,  the  employer  or 
principal  establishes  and  maintains  an  agency 
for  the  sale  of  sewing  machines  for  which  the 
law  requires  him  to  procure  license.  It  Is 
admitted  that  appellants  did  not  have  license 
authorizing  them  to  establish  or  conduct  an 
agency  for  sewing  machines  when  they  em- 
ployed Thompson,  or  at  any  time  during  the 
work  of  the  latter  in  peddling  sewing  ma- 
chines under  and  by  virtue  of  such  employ- 
ment. Being  without  such  license,  they  were 
guilty  of  the  offense  charged.  Therefore  the 
fine  of  which  they  complain  was  legally  im- 
posed by  the  Judgment  rendered. 
Wherefore  the  judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  LAWLER. 
(Court  of  Appeals  of  Kentucky.     May  8,  1908.) 

"Not  to  be  officially  reported." 

On  petition  for  rehearing.    Petition  denied. 

For  former  opinion  see  107  S.  W.  702. 

LASSINO,  J.  The  question  as  to  whether 
the  plaintiff,  Pat  Lawler,  Intended  to  step 
from  tbe  top  of  the  flat  car,  4%  to  6  feet. 


across  to  the  platform  of  the  passenger  ear, 
or  whether  he  Intended  to  step  down  per- 
pendicularly, from  4%  to  5  feet,  to  the  station 
platform,  was  not  material  to  the  decision  ot 
this  case.  With  his  foot  caught  in  the  stand- 
ard stirrup  near  the  top  of  the  flat  car  on 
which  he  was  standing,  It  was  not  important 
on  which  of  the  two  above-named  places  be 
intended  to  land,  for  as  soon  as  he  lost  his 
equilibrium  his  'fall  and  consequent  Injury 
was  certain.  We  fell  Into  the  error  of  say- 
ing th^t  he  undertook  to  step  from  the  top 
of  the  flat  car  to  the  platform  of  the  pas- 
senger car,  because  be  himself  said  so,  and 
we  did  not  notice  in  the  redirect  examina- 
tion that  he  corrected  this  mistake.  Our 
statement  on  this  subject  was  not  intended  to 
be  material,  but  merely  historical  in  giving 
the  general  outline  of  the  facts.  Appellee, 
Lawler,  put  his  heel  In  tbe  standard  stirrup, 
and  then  stepped  out  into  space.  That  the 
standard  stirrup  caught  his  heel  and  held  it 
so  as  to  make  his  fall  and  consequent  Injury 
Inevitable  was  not  the  fault  of  the  railroad; 
The  petition  for  a  rehearing  Is  overruled. 

NUNN  and  HOBSON.  33..  dissenting. 


WHITLB5T  ▼.  WHITLEY'S  ADBTR. 
(Court  of  Appeals  of  Kentucky.    May  5.  1906.) 

"Not  to  be  officially  reported." 
On  application  for  rehearing.    Rehearing 
denied. 
For  former  opinion  see  108  S.  W.  241. 

NUNN,  J.  Appellee  asks  a  withdrawal  of 
the  opinion  herein  and  an  affirmance  of  the 
Judgment  for  the  reason  that  there  was  proof 
showing  that  Harrett  Whitley  for  several 
years  before  her  death  was  of  unsound  mind, 
and  therefore  unable  to  put  the  law  In  naotlon 
to  obtain  her  rights,  and  the  statute  of  limi- 
tation did '  not  run  against  her  claim  while 
she  was  of  unsound  mind.  On  another  trial 
appellee  can  ask  an  Instruction  upon  this 
point 

Petition  for  rehearing  overruled. 
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PARKS  et  al.  t.  WORTHINGTON. 

(Supreme  Court  of  Texas.    April  22,  1908.) 

L  Fbauduusnt  Conveyances— liEVT  or  At- 
tachment—Effect  ON  Pessons  Not  Par- 
ties. 

To  entitle  a  creditor  to  subject  property  to 
an  attachment  lien  and  assert  against  tne  debt- 
or's wife,  to  whom  the  same  had  been  conveyed, 
the  SDperiority  of  such  lien  to  her  unrecorded 
conveyance,  or  attack  such  conveyance  as  with- 
out consideration  and  void  as  against  creditors, 
it  was  not  necessary  that  the  wife  should  have 
been  made  a  party  to  the  attachment  proceeding. 

2.  EVTDENCE- ADMISaiONB — GBANTORB. 

The  recital  of  a  consideration  in  a  subse- 
quent deed  by  p-antor  is  incomftetent  to  prove 
the  fact  of  consideration  against  the  prior  gran- 
tee. 

3.  PBATJDtTLEHT  CONVETANCEa  —  CONSIDEBA- 

noN — Stifpicienct. 

A  recited  consideration  of  $50  for  land 
worth  $2,500  is  so  small  In  comparison  with  the 
value  of  the  property  as  that  ft  might  well  be 
held  to  furnish  sufficient  evidence  of  mala  fides. 

4.  Same— Actions  to  Set  A8idi!>— Evidbncb 
OF  Indebtedness— Sufficiency. 

An  attachment  suit  against  grantor,  the 
affidavit  for,  and  the  issuance  and  levy  of,  the 
attachment,  attord  no  evidence  competent  against 
grantee  of  the  existence  of  the  indebtedness  set 
up  against  grantor,  and  without  further  proof 
of  the  indebtedness  the  party  asserting  it  does 
not  put  himself  in  a  position  to  attack  the  con- 
veyance as  in  fraud  of  creditors. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  f  891.] 

5.  Same. 

Whether  the  proposition  that,  where  a  judg- 
ment is  based  on  the  confession  of  defendant 
after  execution  by  bim  of  a  deed  attacked  as  in 
fraud  of  creditors,  it  affords  no  evidence  of  the 
fact  of  indebtedness,  be  true  in  all  cases,  it  is 
jnst  to  require  that,  where  concert  of  action 
between  the  alleged  creditor  and  the  judgment 
defendant  appears  to  defeat  his  prior  deed,  there 
should  be  some  other  proof  of  the  indebtedness 
than  the  judgment. 

FEd.  Note. — For  cases  in  point,  sen  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  f  891.] 

6.  Same — Considebation- Tbansactions  Be- 
tween Husband  and  Wife. 

An  agreement  between  a  husband  and  wife 
to  live  separate  is  not  a  sufficient  consideration 
to  sopport  a  conveyance  from  him  to  her;  but 
if  a  feme  covert,  however,  is  entitled  on  account 
of  misconduct  of  her  husband  to  obtain  a  divorce 
And  to  have  a  proper  allowance  from  him,  she 
may,  instead  of  strictly  prosecuting  that  right, 
accept  a  maintenance,  and  the  settlement  will 
be  upheld  against  creditors. 

7.  MOBTQAQEB— FOBECIXJSUBB  BY  EXEBCISB  OF 

PowEB  OF  Sale— Pebsons  Who  May  Pub- 
chase— Tbustee. 

A  sale  of  land  by  a  trustee  in  a  trust  deed 
to  bis  wife  is  presumed  to  have  become  the  com- 
mon property  in  the  absence  of  proof  that  the 
consideration  was  furnished  out  of  her  separate 
estate,  and  the  land  cannot  be  held  against  an 
application  to  set  aside  the  sale  accompanied  by 
offer  to  do  equity. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  Minnie  D.  Worthington  against 
Sallle  Xj.  Parks  and  others.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (104  S. 
W.  921),  afBrming  a  Judgment  of  the  dis- 
trict court  for  plaintiff,  defendants  bring  er- 
ror.   Affirmed. 


M.  M.  Parks  (Smith  &  Gossett,  of  counsel 
on  appeal),  for  plaintiffs  in  error.  H.  W. 
Peck,  for  defendant  in  error. 

WILLIAMS,  J.  This  action  was  brought 
by  the  defendant  in  error  to  set  aside  certain 
deeds  under  which  Mrs.  Sallle  L.  Parks  as- 
serts title  to  the  land  in  controversy,  which 
is  claimed  by  Mrs.  Worthington  under  con- 
veyance from  her  husband,  W.  M.  Worthing- 
ton, of  date  9th  day  of  March,  1903.  In  the 
district  court  and  the  Court  of  Civil  Appeals 
the  plaintiff,  Mrs.  Worthington,  recovered, 
and  this  writ  of  error  was  granted  on  the 
application  of  Parks  and  wife. 

The  history  of  the  controversy  is  as  fol- 
lows: W.  M.  Worthington,  who  Is  the  broth- 
er of  Mrs.  Parks,  married  plaintiff  In  Dallas 
In  January,  1903,  and  the  two  at  once  left 
for  California  and  lived  together  until  March 
when,  for  some  unexplained  reason,  they 
agreed  to  separate.  On  the  9th  day  of  March, 
1903,  W.  M.  Worthington  executed  to  plain- 
tiff a  deed  for  the  land,  reciting  that  it  was 
in  consideration  of  one  dollar  and  love  and 
affection,  "as  well  as  for  her  better  mainte- 
nance, protection,  livelihood,  and  support." 
This  deed  was  filed  for  record  in  Dallas  coun- 
ty April  11,  1908.  On  the  same  day  Worth- 
ington wrote  to  his  sister,  Mrs.  Parks,  at  Dal- 
las, telling  her  of  the  agreement  to  separate 
and  of  the  conveyance.  -  On  the  14th  day  of 
March,  190S,  B.  R.  Parks  telegraphed  Worth- 
ington: "Sign  no  papers."  On  the  same  day 
he  sued  Worthington  before  a  Justice  of  the 
peace  of  Dallas  county  on  an  account  for 
$108  for  money  advanced,  and  sued  out  and 
caused  to  be  levied  on  the  land  a  writ  of  at- 
tachment, on  the  ground  that  Worthington 
was  a  nonresident.  Worthington  relumed  to 
Dallas,  and  on  March  31,  1908,  executed  to 
Mrs.  Parks  a  deed  for  the  land  for  a  recited 
consideration  of  $50.  On  the  22d  of  April, 
1903,  Worthington  filed  In  the  suit  In  the 
Justice's  court  an  answer  waiving  service  of 
citation,  admitting  the  indebtedness  alleged 
by  Parks,  and  agreeing  that  Judgment  might 
be  rendered  therefor.  On  the  same  day  judg- 
ment was  rendered  for  the  debt  and  foreclot:- 
Ing  the  lien  of  the  attachment,  showing  by  its 
recitals  that  it  was  based  wholly  on  Worth- 
ington's  admission  and  agreement,  and  the 
land  was  sold  June  2, 1903,  under  an  order  of 
sale,  and  purchased  by  and  conveyed  to  Mrs. 
Parks  for  the  sum  of  $115.  Notice  of  this 
sale  was  posted,  and  a  copy  was  mailed  to 
Worthington.  None  was  given  to  Mrs.  Worth- 
ington, and  she  knew  nothing  of  the  attach- 
ment proceeding  or  of  the  sale  before  the  lat- 
ter took  place.  When  she  learned  of  the 
proceedings  recited  she  brought  this  action 
June  16,  1903,  to  recover  the  property,  and 
afterwards  another  sale  was  made  of  it.  Be- 
fore his  marriage  Worthington,  on  December 
19,  1902,  executed  a  deed  of  trust  upon  the 
property  to  secure  a  loan  of  $400  obtained 
from  Mrs.  Caruth,  in  which  Parks,  his  broth- 
er-in-law, was  made  trustee,  with  power  to 
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sell  in  case  of  default  The  principal  of  the 
note  waB  payable  in  three  years,  but  the  in- 
terest was  payable  annually;  and  the  deed  of 
trnst  stipulated  that  in  case  of  default  In  pay- 
ment of  any  installment  of  interest  the  entire 
amount  should  mature  at  the  option  of  the 
holder  of  the  note,  and  the  trustee,  when  re- 
quested by  such  bolder,  should  sell  the  proper- 
ty as  provided  by  statute  for  such  sales.  Tills 
deed  was  at  once  recorded.  The  deed  fur- 
ther provided  that  the  trustee's  deed  to  the 
purchaser  at  such  sale  should  be  prima  facie 
evidence  of  the  recitals  therein  as  to  the  de- 
fault, the  request  to  the  trustee  to  sell,  the 
advertisement,  the  proceedings  at  the  sale, 
and  of  everything  necessary  to  the  validity 
thereof.  On  the  2d  of  February,  1904,  Parks, 
as  trustee,  executed  a  deed  for  the  prc^terty 
to  his  wife,  reciting  default  in  the  payment 
of  Interest  and  other  facts  necessary  to  au- 
thorize a  sale  by  the  trustee,  and  reciting  a 
sale  on  the  2d  day  of  February,  1904,  at 
which  the  property  was  struck  off  to  Sallie 
L.  Parks  for  the  sum  of  f432,  she  being  the 
highest  and  best  bidder.  The  recitals  show- 
ed full  compliance  with  the  deed  In  trust. 
This  deed  was  put  on  record  March  15,  1904. 
Mrs.  Worthlngton  bad  no  actual  knowledge 
of  the  existence  of  the  deed  of  trust,  nor  of 
the  sale  thereunder,  and  no  notice  of  it  was 
given  to  her.  While  alt  of  the  proceedings  re- 
cited, except  the  making  of  the  deed  in  trust, 
were  taking  place,  she  was  out  of  the  state. 
The  value  of  the  property  was  $2,600.  After 
the  trustee's  sale  the  plalntur  amended  her 
pleadings,  setting  up  the  facts  as  to  her  title, 
alleging  the  different  conveyances  under 
which  the  defendants  claimed  the  land,  and 
charging  that  with  notice  of  her  title  the 
defendants  had  conspired  with  her  husband 
to  defeat  It  and  her  right  to  redeem  by  pro- 
curing the  several  conveyances  without  any 
notice  to  her,  alleging  the  Inadequacy  of  the 
prices  paid  for  it,  offering  to  pay  the  sums 
necessary  to  redeem  It,  and  praying  that  the 
deeds  be  set  aside.  In  their  answer  the  de- 
fendants set  up  the  title  of  Mrs.  Parks  under 
the  several  conveyances  stated,  and  asserted 
that  she  was  an  Innocent  purchaser  without 
notice.  In  support  of  the  title  under  the  at- 
tachment proceeding  they  further  alleged 
that  the  lien  was  acquired  witliout  notice  of 
the  deed  to  plaintiff,  and  also  that  this  deed 
was  supported  by  no  consideration  but  love 
and  affection.  At  the  trial  the  facts  as  we 
have  stated  them  were  made  to  appear.  The 
defendants  did  not  testify,  and  introduced  no 
evidence  beyond  their  several  chains  of  title. 
We  are  of  opinion  that  tlie  evidence  sus- 
tains the  conclusions  of  fact  of  the  Court  of 
Civil  Appeals;  but  we  do  not  agree  with  all 
of  the  views  expressed  in  the  opinion  of  the 
court  upon  the  law  of  the  case.  For  instance, 
we  do  not  think  it  is  true  that  It  was  neces- 
sary that  Mrs.  Worthlngton  should  have  been 
made  a  party  to  the  attachment  proceeding 
in  order  to  entitle  Parks  to  subject  the  prop- 
erty to  an  attachment  Men,  and  to  assert 


against  her  the  superiority  of  such  lien  to 
her  unrecorded  conveyance,  or  attack  such 
conveyance  on  the  ground  that  It  was  with- 
out consideration,  and  void  as  against  credit- 
ors. To  put  himself  in  a  position  to  do  this 
it  was  only  necessary  for  him  to  show  that 
he  was  such  creditor  as  he  claimed  to  be. 
As  we  have  reached  the  conclusion,  however, 
that  the  Judgment  is  correct,  we  shall  pro- 
ceed to  state  our  own  views  of  the  case,  with- 
out further  discussion  of  the  rulings  of  the 
courts  l>elow. 

Of  course  the  deed  to  Mrs.  Worthlngton, 
whether  with  or  without  a  valuable  consid- 
eration, passed  WorthingtoQ's  title  to  her, 
and  the  production  of  it  entitled  her  to  re- 
cover, unless  the  defendants  established  a  su- 
perior right.  It  was  unrecorded  when  the 
attachment  was  levied  and  when  Worthlng- 
ton executed  the  deed  to  Mrs.  Parks.  It  is 
found  upon  sufficient  evidence  that  Parks 
and  his  wife  had  notice  of  the  deed  to  plain- 
tiff at  both  dates;  but,  as  a  question  is  made 
as  to  the  admissibility  of  some  of  that  evi- 
dence, we  do  not  find  It  necessary  to  base 
our  Judgment  upon  It  There  is  no  evidence 
that  any  consideration  was  paid  for  the  con- 
veyance from  Worthlngton  to  Mrs.  Parks,  the 
recital  in  the  deed  being  Incompetent  to  prove 
the  fact  against  the  plaintiff,  and  besides, 
the  consideration  recited,  being  so  small  in 
comparison  with  the  value  of  the  prop^ty, 
might  well  be  held  to  furnish  sufficient  evi- 
dence of  mala  fides  In  that  transaction. 
Nichols-Steuart  v.  Crosby,  87  Tex.  443,  29  S. 
W.  380. 

The  claim  of  title  under  the  attachment 
proceeding  rests  upon  two  propositions:  (1) 
That  by  the  levy  Parks  acquired  a  Hen  supe- 
rior to  plaintiff's  unrecorded  deed,  if  at  that 
time  he  had  no  notice  thereof,  and  that  this 
right  vested  In  the  purchaser  without  respect 
to  the  existence  of  notice  at  the  time  of  the 
sale ;  (2)  that,  without  regard  to  the  question 
of  notice,  Parks,  as  a  creditor  of  Worthlngton, 
had  the  right  to  subject  the  property  to  the 
payment  of  his  debt  because  the  conveyance 
to  Mrs.  Worthlngton  was  voluntary,  and 
therefore  fraudulent  as  against  creditors.  To 
both  of  these  propositions  the  fact  that  Parks 
was,  a  creditor  of  Worthlngton  is  absolutely 
essential — to  the  first,  that  he  was  a  creditor 
when  the  writ  was  levied,  and  to  the  second, 
that  he  was  such  before  the  execution  of  the 
deed  to  plaintiff.  The  defendants  failed  to 
prove  that  this  fact  ever  existed.  The  suit 
against  Worthlngton,  the  affidavit  for,  and 
the  Issuance  and  levy  of,  the  attachment,  af- 
ford no  evidence  comi)etent  against  plaintiff 
of  the  existence  of  the  indebtedness  set  up 
against  Worthlngton.  Sanford  Mfg.  Co.  t. 
WIggin,  14  N.  H.  441,  40  Am.  Dec.  188;  Da- 
mon V.  Bryant  19  Mass.  411 ;  Clute  ▼.  Pitch, 
25  Barb.  (N.  T.)  428;  Maley  v.  Barrett  2 
Sneed  (Tenn.)  501.  These  authorities  and 
others  hold  that  in  the  trial  of  such  issues  the 
proceedings  under  which  an  attachmoit  Is 
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levied  are  not  competent  evidence  of  tlie  ex- 
istence  of  an  Indebtedness  as  against  tbe 
grantee  in  a  deed  from  the  defendant  in  tbe 
proceedings,  and  tliat  without  further  proof 
of  the  fact  of  indebtedness  tbe  party  asserting 
it  does  not  put  himself  In  a  position  to  at- 
tack such  a  conveyance  as  a  creditor.  Some 
of  them  further  hold  that  a  judgment,  al- 
though subsequent  to  the  date  of  the  deed,  is 
evidence  of  tbe  debt,  and  sufficient  to  prove 
its  existence,  prima  facie  at  least,  when  it 
is  regularly  obtained  in  tbe  ordinary  course 
of  law.  But  It  Is  also  held  that,  where  the 
judgment  is  based  upon  tbe  confession  of 
tbe  defendant  after  tbe  execution  by  btm 
of  tbe  deed  attacked,  it  affords  no  evidoice 
of  tbe  fact  of  indebtedness.  Bump  on  Fraud- 
ulent Conveyances,  $  5S6,  and  cases  cited. 
Whether  this  last  proposition  be  true  in  all 
cases  or  not,  it  is  clearly  just  to  require  tliat, 
when  there  is  such  evidence  of  concert  of 
action  between  the  'alleged  creditor  and  the 
judgment  defendant  to  defeat  the  prior  deed 
of  the  latter  as  the  evidence  in  this  case  ex- 
hibits, there  should  be  some  further  proof  of 
tbe  fact  that  the  debt  had  real  existence  than 
a  judgment  which  registers  only  the  admis- 
sion of  the  defendant  made  after  be  had  con- 
veyed the  property  sought  to  be  subjected. 
No  such  proof  was  furnished,  and  for  this 
reason  the  defendants'  claim  under  a  con- 
stable's deed  must  fall. 

We  have  so  far  assumed  that  tbe  deed 
from  Wortbington  to  plaintiff  was  without 
valuable  consideration,  and  that,  If  Parks 
bad  shown  that  he  was  a  creditor  of  Wortb- 
ington at  tbe  time  of  its  execution,  he  might 
avoid  it  on  that  ground.  But  such  a  consid- 
eration as  the  deed  recites  might  In  some 
cases  be  sufficient  to  sustain  it  against  the 
attacks  of  creditors.  The  law  is  thus  stated: 
"An  agreement  between  a  busband  and  wife 
to  live  separate  is  not  a  sufficient  considera- 
tion to  support  a  conveyance  from  him  to 
her.  If  a  feme  covert,  however,  is  entitled, 
on  account  of  misconduct  of  her  husband,  to 
obtain  a  divorce,  and  to  have  a  proper  al- 
lowance from  him,  she  may.  Instead  of  strict- 
ly prosecuting  that  right,  accept  a  mainte- 
nance from  him,  and  the  settlement  will  be 
upheld  against  creditors."  Bump,  Fraud. 
Conv.  I  278,  and  authorities  cited.  Tbe  facts 
do  not  appear  to  have  been  developed  with 
reference  to  this  question,  and  we  cannot  defi- 
nitely determine  it  The  plaintiff's  testi- 
mony, which  Is  all  there  is,  does  not  bring 
her  case  within  the  last  proposition  found  in 
tbe  quotation. 

It  remains  only  to  determine  tbe  effect  to 
be  given  to  the  sale  under  the  trust  deed.  We 
may  concede  for  the  purposes  of  the  case  that 
the  recitals  in  the  deed  of  the  trustee  are  suf- 
ficient to  show  that  the  sale  was  regularly 
made  in  accordance  with  the  deed  of  trust, 
so  that.  If  the  property  had  been  bought  by 
some  one  other  than  the  trustee  or  his  wife, 
it  would  be  a  complete  answer  to  all  that  Is 
alleged  against  it    But  virtually  tbe  pur- 


chase was  by  the  trustee  himself.  No  evi- 
dence was  offered  that  the  consideration  was 
furnished  out  of  Mrs.  Parks'  separate  estate. 
T}ie  conveyance  was  to  her  during  marriage, 
and  the  presumption  Is  that  it  became  com- 
mon property.  It  la  too  well  settled  to  re- 
quire citation  of  authorities  that  property  so 
obtained  cannot  be  held  against  the  applica- 
tion of  the  beneficiary  to  set  it  aside,  accom- 
panied by  the  offer  to  restore  tbe  considera- 
tion paid.  To  say  the  least,  it  is  voidable  at 
plaintiars  option  upon  her  doing  equity.  This 
is  all  the  judgment  allows.  Nor  do  we  in- 
timate that  the  result  of  this  case  would  be 
different  if  the  purchase  had  been  made  with 
tbe  wife's  separate  funds.  The  husband 
would.  In  such  event,  be  Interested  In  tbe  pur- 
chase, because  tbe  property  would  become 
subject  to  his  management,  and  its  fruits 
and  revenues  would  fall  into  the  common  es- 
tate of  himself  and  wife;  and  it  might  well 
be  held  that,  considering  the  relation  between 
a  wife  and  her  husband  acting  as  trustee  for 
another,  bts  Interest  in  the  purchase,  his  op- 
portunities to  abuse  the  confidence  reposed 
in  him  and  to  favor  his  wife  at  the  expense 
of  those  whose  interest  it  would  be  his  duty 
to  consult  and  guard  with  tbe  most  perfect 
disinterestedness,  the  transaction  would  be 
voidable  at  the  election  of  the  cestui  que 
trust.  Tenison  v.  Patton,  95  Tex.  284,  67  S. 
W.  92.  It  is  unnecessary  to  pursue  the  sub- 
ject further. 

Tbe  plaintiff,  upon  the  undisputed  facts  in 
evidence,  was  entitled  to  judgment;  and  it, 
therefore,  becomes  unnecessary  to  consider 
in  detail  the  objections  made  to  the  rulings 
of  tbe  trial  court.  A  verdict  for  plaintiff 
might  well  have  been  directed. 

Affirmed. 


CREAMER  et  al.  v.  BRISCOE  et  al. 
(Supreme  Court  of  Texas.    April  15,  1908.) 

Husband  and  Wife— CSommunitt  Pkopkbtt— 
Public  Lands  Acquired  by  Entbt. 

Where  a  husband  and  his  wife  dettled  on 
land  to  acquire  it  as  a  homestead  donation,  and 
did  everything  necessary  to  that  end,  except  to 
complete  the  three  years'  occupancy,  during 
which  the  wife  died,  and  thereafter  during  tbe 
three  years  tbe  husband  married  a  second  wife, 
and  with  her  completed  tbe  occupancy  and  ob- 
tained a  patent,  the  land  belonged  to  the  com- 
munity estate  of  the  first  marriage,  and  not  of 
the  second. 

(EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  i  ^.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  J.  D.  Briscoe  and  others  against 
Josiah  Creamer  and  others.  From  a  judg- 
ment of  the  Court  of  Civil  Appeals  (107  S. 
W.  635),  modifying  and  affirming  a  judgment 
of  the  district  court  for  plaintiffs,  defendants 
bring  error.    Reversed  and  rendered. 

Geo.  E.  Smith  and  Snodgrass  &  Dlbrell,  for 
plaintiffs  in  error.  Goodson  &  Goodson,  for 
defendants  in  error. 
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WILUAMS,  J.  This  action  was  brought 
by  defendants  in  error,  as  heirs  of  Mrs.  Sarah 
Creamer,  the  second  wife  of  Joslah  Creamer, 
to  establish  their  title  to  Interests  In  the 
land  in  controversy  alleged  by  them  to  have 
been  the  community  property  of  Joslah 
Creamer  and  their  ancestress.  The  plain- 
tiffs in  error,  the  defendants  below,  claim  the 
wtiole  of  the  property  as  belonging  to  the  com- 
munity estate  of  Joslah  Creamer  and  his 
first  wife.  Creamer  and  Iiia  first  wife  settled 
upon  the  land  In  1871,  in  order  to  acquire  It 
as  a  homestead  donation  under  the  laws  then 
in  force,  and  did  everything  necessary  to  that 
end,  except  to  complete  the  three  years'  oc- 
cupancy. After  they  had  occupied  the  land 
for  more  than  a  year,  Mrs.  Creamer  died, 
and  Joslah  Creamer,  thereafter  and  during 
the  tliree  years,  married  bis  second  wife,  and 
with  ber  completed  the  occupancy  and  otv 
talned  a  patent.  We  are  of  the  opinion  that 
the  case  of  Mills  y.  Brown,  69  Tex.  246,  6 
S.  W.  612,  sustains  the  contention  of  plain- 
tiffs in  error  that  the  facts  stated  show  the 
land  to  belong  to  the  community  estate  of 
the  first  marriage;  In  that  case  a  widow, 
who  was  the  bead  of  a  family,  made  applica- 
tion for  a  survey  of  a  piece  of  public  land 
for  a  homestead,  and  paid  the  surveyor's  fees. 
Wltbout  having  done  anything  more,  she 
married,  and  she  and  her  husband  settled  and 
resided  together  upon  the  land  for  less  than 
three  years,  when  she  died.  Thereafter  the 
husband  completed  the  necessary  occupancy, 
and  a  patent  issued  to  her  heirs.  The  ques- 
tion was  whether  the  land  was  community 
property  of  the  two,  or  the  separate  property 
of  the  wife.  The  court  held  both  that  it  was 
not  her  separate  property  and  that  it  was 
community  property,  and  the  land  was  divid- 
ed equally  between  the  claimants  under  the 
two. 

If  the  contention  of  the  defendants  in  er- 
ror were  sound,  the  land  Involved  in  that 
case  would  have  been  the  separate  property 
of  the  husband;  such  contention  being  that 
homesteads  of  this  character  are  only  acquir- 
ed, in  the  sense  of  the  statute  defining  sepa- 
rate and  community  property,  after  the  occu- 
pancy has  been  completed.  Mills  v.  Brown 
fully  recognizes  as  applicable  to  such  cases 
the  principle,  more  fully  discussed  afterwards 
in  the  case  of  Welder  v.  Lambert,  91  Tex. 
510,  44  S.  W.  281,  that  the  character  of  title 
to  property  as  separate  or  community  de- 
pends upon  the  existence  or  nonexistence  of 
the  marriage  at  the  time  of  the  indpiency  of 
the  right  in  virtue  of  which  the  title  is  finally 
extended,  and  that  the  title,  when  extended, 
relates  back  to  that  time.  And  Mills  v. 
Brown  expressly  holds  that  the  right  to  such 
homestead  donations  has  its  inclplency  In  the 
actual  settlement  upon  the  land.  It  is  true 
that  the  claimant  under  the  husband  In  Mills 
V.  Brown  claimed  only  half  of  the  land,  on 
the  ground  that  the  whole  was  the  common 
property  of  the  husband  and  wife,  and  did 
not  assert  that  it  became  the  separate  prop- 


erty of  the  husband  by  his  completion  of  the 
occupancy  after  his  wife's  death.  He  was 
merely  resisting  the  contention  that  the  land 
belonged  to  the  wife  in  ber  separate  right, 
because  of  the  steps  taken  by  her  before  the 
marriage  and  settlement  Both  parties  were 
contending  for  the  principle  above  stated,  and 
differing  upon  the  question  as  to  what  step 
or  steps  constituted  the  inception  of  the  right 
which  merged  in  and  gave  character  to  the 
title;  and  it  was  this  question  which  the 
court  decided,  holding  in  no  uncertain  lan- 
guage, and  upon  reasoning  with  which  we  are 
entirely  satisfied,  that  the  initial  step  in 
which  the  right  originated  was  the  settle- 
ment. 

The  decisions  by  which  the  Court  of  Civil 
Appeals  felt  constrained  to  bold  In  this  case 
that  the  land  In  question  belonged  to  the 
community  estate  of  the  second  marriage  are 
Buford  V.  Bostlck,  58  Tex.  63,  Roberts  v. 
Trout,  13  Tex.  Civ.  App.  70,  35  a  W.  323, 
Votaw  V.  Pettigrew,  15  Tex.  Civ.  App.  87, 
38  S.  W.  215,  and  Richard  v.  Moore,  110  La. 
435,  34  South.  593.  In  Buford  v.  Bostlcic 
the  question  was  one  of  three  years'  limi- 
tation, depending  upon  the  further  questlMi 
whether  or  not  the  claim  to  a  homestead 
donation  of  land,  which  was  not  vacant, 
but  was  owned  by  the  plaintiff  in  that  ac- 
tion, constituted  color  of  title  before  the 
settlers  had  held  for  three  years.  The  deci- 
sion was  based  mainly  upon  the  language  of 
the  statute  regulating  the  action  of  trespass 
to  try  title  and  the  limitations  applicable  to 
it ;  but  in  the  course  of  the  opinion  this  lan- 
guage Is  used:  "A  pre-emption  claim,  until 
pertecteA,  Is  not  a  title  defeasible  upon  the 
nonperformance  of  conditions  subsequent,  bat 
is  a  mere  Inchoate  right,  which  may  ripen 
Into  a  perfect  title  upon  the  performance  of 
certain  conditions  precedent  Neither  is  it 
an  already  existing  and  certain  demand  for 
land,  issued  by  the  government  upon  an  exe- 
cuted consideration,  as  a  certificate  of  head- 
right,  land  warrant,  or  land  script,  but  is  a 
mere  privilege  or  right  of  possession,  suflS- 
cient  under  the  statute,  as  against  all  buit 
those  holding  under  a  superior  right  or  title, 
to  maintain  trespass  to  try  title,  but  not 
sufficient  to  defeat  this  superior  right  or 
title  by  limitations."  This  characterization 
of  the  right  of  a  homestead  or  pre-emption 
claimant  as  against  the  state  may  be  correct 
enough,  and  the  question  whether  or  not  such 
a  claim  to  land  Is  title  or  color  of  title  under 
the  statute  of  limitations  may  depend  upon 
its  legal  standing  as  between  the  claimant 
and  the  state.  But,  when  the  question  is  one 
between  the  husband  and  wife  as  to  their 
respective  rights,  other  considerations  should 
control,  and  are  made  to  control  by  the  rea- 
soning in  Mills  ▼.  Brown. 

It  is  not  correct  to  say  that  a  husband  and 
wife,  who  have  settled  upon  public  lands  un- 
der the  law  giving  them  the  rlg^t  to  occupy 
and  Improve  it,  and  eventually  to  obtain  title 
by  such  occupancy  and  improvement,  aoqoir* 
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no  right  prior  to  the  running  of  the  prescrib- 
ed time.  It  Is  true  that  tbey  do  not  acquire 
a  complete  title,  legal  or  equitable,  until 
they  have-  possessed  for  such  time;  but  It 
does  not  follow  that  they  do  not  acquire  a 
right  In  the  land  whidi  afterwards  merges  in 
and  determines  the  character  of  the  title. 
Ftom  the  time  of  the  Initial  step,  the  settle- 
ment, they  have  the  right  to  hold  and  use  the 
land  as  owners  against  any  one  but  the  state, 
and  against  the  state  at  least  so  long  as  they 
comply  with  the  law  and  It  remains  unchang- 
ed. Tbey  are  authorized  to  sell  their  claim, 
and  the  purchaser  becomes  entitled  to  tal^e 
possession  to  complete  the  occupancy  and  to 
acquire  the  title.  It  would  hardly  be  con- 
tended that  the  price  of  such  a  sale  would 
not  be  community  property;  and,  perhaps, 
we  hazard  nothing  in  saying  that.  If  It  should 
become  necessary  for  a  court,  upon  separation 
of  the  husband  and  wife,  to  partition  their 
property  between  them  before  the  expiration 
of  the  three  years,  the  land  held  by  them  un- 
der such  a  settlement  would  have  to  be  tal:en 
Into  account  as  their  Joint  property,  and  their 
rights  with  respect  td  it  adjusted  in  some  ap- 
propriate way.  It  is  CTident,  therefore,  that 
they  do  acquire  rights  of  property  in  or  with 
respect  to  land  so  held,  even  before  they  have 
entitled  themseWes  to  a  patent  from  the 
state.  It  would  seem  that,  as  between  them- 
selves and  as  against  all  persons  but  the 
state,  tbey  are  to  be  treated  as  having  title 
to  the  property,  subject  to  be  lost  by  noncom- 
pliance with  the  condition  of  continued  occu- 
pancy. Certainly  they  have  rights  of  prop- 
erty in  the  land,  and  this  Is  enough  to  malce 
applicable  the  principle,  laid  down  in  Welder 
y.  Lambert,  that  the  status  of  title,  as  be- 
longing to  one  estate  or  the  other,  is  deter- 
mined by  the  status  of  the  original  right,  sub- 
sequently matured  into  full  title.  The  au- 
thorities which  hold  otherwise  reach  their 
conclusions  by  considering  merely  the  relation 
of  the  settler  to  the  state  under  an  Incomplete 
occupancy  (Richard  v.  Moore,  supra),  while 
the  opinion  In  Mills  v.  Brown  regards  as  de- 
cisive the  rights  which  exist  as  between  the 
parties  themselves;  and  this,  we  think,  is 
the  true  test.  The  original  property  right, 
having  been  "acquired"  during  the  marriage. 
Is  community,  and  the  title  which  completes 
that  right  relates  bacli  to  Its  origin  and  talces 
diaracter  from  It 

Of  the  other  decisions  in  this  state  relied 
on  by  defendants  In  error,  that  of  Votaw  v. 
Pettlgrew,  snpra,  alone  sustains  them.  The 
very  question  was  involved  in  that  case,  and 
was  decided  by  the  Court  of  Olvli  Appeals. 
Another  point,  equally  decisive,  was  there 
Involved,  and  upon  It  the  refusal  of  a  writ 
of  error  by  this  court  may  be  sustained. 
The  claim  of  title  of  the  heir  of  the  deceased 
wife  was  an  equitable  one,  and  the  pur- 
ctiasers  under  the  husband  were  not  shown  to 
have  had  any  character  of  notice  of  it  In 
Roberts  v.  Trout  the  husband  conveyed  the 
land,  and  he  and  his  wife  actually  left  it 
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without  having  occupied  It  for  three  years. 
The  purchaser  completed  the  occupancy  and 
received  the  patent.  We  do  not  find  that 
this. court  passed  on  that  case.  The  point  de- 
cided was  that  the  husband  could  m&ke  such 
a  sale  without  the  assent  of  the  wife,  which 
Is  a  very  dlCterent  question  from  that  before 
us.  The  same  conclusion  was  reached  in  Mit- 
chell V.  Nix,  1  Posey,  Unrep.  Cas.  126;  and, 
while  the  question  is  not  in  this  case,  we  are 
not  to  be  understood  as  intimating  a  diSerent 
opinion.  In  Bishop  v.  Luslc,  8  Tex.Civ.  App. 
30,  27  S.  W.  306,  It  was  held  by  the  Court  of 
Civil  Appeals  that  when  a  husband  and  wife 
entered  upon  land  of  another,  and  held  ad- 
verse possession  for  a  time  less  than  that  re- 
quired to  give  title  by  limitation,  when  the 
wife  died,  and  thereafter  the  husband  mar- 
ried again,  and  completed  the  adverse  hold- 
ing for  the  term  required  to  bar  the  true 
owner,  the  property  did  not  belong  to  the  com- 
munity estate  of  the  husband  and  the  first 
wife.  That  case  was  never  brought  to  this 
court  and  is  easily  distinguishable  from  this. 
It  holds  that  a  trespasser  upon  the  land  of 
another  acquires  no  right  whatever  until  title 
is  given  by  the  statute  of  limitations  after 
the  lapse  of  the  pre8cril>ed  time.  We  have 
endeavored  to  show  that  this  cannot  Justly 
be  said  of  a  settler  upon  public  land,  comply- 
ing with  the  laws  giving  him  the  right  to  do 

BO. 

It  follows,  from  what  we  have  said,  that 
the  character  of  the  property  in  controversy 
bad  l>een  fixed  as  belonging  to  the  community 
estate  of  the  first  marriage,  when  Creamer 
last  married,  and  that  such  character  could 
not  be  affected  by  that  marriage.  The  last 
wife  merely  came  into  the  family  and  resided 
on  the  homestead  In  use,  the  title  to  which 
was  no  more  changed  thereby  than  if  it  had 
been  Creamer's  separate  property.  Plaintiffs 
having  no  title  upon  which  to  recover,  the 
Judgments  below  will  be  reversed,  and  judg- 
ment will  be  rendered  that  they  tatce  noth- 
ing, etc. 

Reversed  and  rendered. 


McCORD  et  al.  v.  NABOURS  et  al. 
(Supreme  Court  of  Texas.    April  22,  1908.) 

1.  Assignment  fob  BENEFrr  of  Cbeditors— 
Duties  and  Liabilities  of  Assiqnre  — 
AcQciBiNa  Pbofebtt  Belonging  to  Es- 
tate. 

A  petition  alleging  that  an  assignee  Cor 
the  l>enefit  of  creditors  fraudulently  converted 
property  belonging  to  the  estate,  and  that  he 
made  a  pretended  sale  thereof  to  a  purchaser 
with  whom  he  had  an  agreement  that  the 
property  should  be  conveyed  back  to  himself 
at  a  price  previously  agreed  upon,  stated  a 
oause  of  action  against  the  assignee  for  having 
fraudulently  acquired  the  property  as  assignee. 

2.  Assignment  fob  Benefit  of  CsEDrroBs— 
Conduct  of  Absioneb— Antagonism  to  Es- 
tate. 

The  act  of  an  assignee  for  the  benefit  of 
creditors  in  giving  a  purchaser  from  him  of 
property  belonging  to  the  assignor's  estate  a 
guaranty  to  furnish  a  buyer  of  the  property 
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from  the  purchaser  at  a  certain  price  placed 
the  assignee  in  antagonism  to  the  estate  which 
be  represented  and  to  the  creditors  of  the  es- 
tate, which  rendered  the  transaction  voidable 
at  the  instance  of  the  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4.  Assignments  for  Benefit  of  Creditors,  i| 
842,  850,  851.] 

3.  Same— Appropriation  of  Pbopebty— Dam- 
ages—Meabubx  OF. 

In  an  action  by  creditors  against  an  as- 
signee for  the  benefit  of  creditors  for  comjjen- 
sation  for  the  wrongful  appropriation  by  the 
latter  of  property  belonging  to  the  estate,  the 
measure  of  damages  was  the  value  of  the  prop- 
erty at  the  time  of  the  trial,  and  not  its  value 
at  the  time  of  the  misappropriation. 

4.  Samf.— Amount  Recoverable— Interest. 

The  measure  of  damages  in  an  action 
against  an  assignee  for  the  wrongful  appropria- 
tion of  property  to  himself  being  the  value  of 
the  property  at  the  time  of  the  trial,  defendant 
is  not  liable  for  interest  on  the  amount  re- 
covered from  the  date  of  the  wrongful  appro- 
priation, but  only  for  interest  on  the  judgment 
from  the  date  of  its  rendition. 

5.  Same— Amount  of  Recovery. 

In  an  action  by  a  portion  of  the  creditors 
of  an  estate  assigned  for  the  benefit  of  creditors, 
who  stood  upon  an  equal  footing  with  other 
creditors  who  were  not  joined  in  the  action, 
against  the  assignee  for  damages  from  the  ap- 
propriation by  Dim  of  property  belonging  to 
the  estate,  in  which  action  the  petition  prays 
the  appointment  of  other  assignees  or  a  receiver, 
and  that  the  court  administer  the  property  when 
recovered  and  make  proper  distribution  of  it, 
the  plaintiffs  named  in  the  petition,  suing  for 
their  own  benefit  and  for  the  benefit  of  all 
the  creditors,  are  entitled  to  recover  the  whole 
property  appropriated,  in  order  that  it  may  be 
taken  in  charge  by  the  court  and  administered 
and  distributed  among  all  of  the  creditors  ac- 
cording to  their  several   rights. 

6.  Same— Discharge  of  Assignee. 

Under  Rev.  St.  1895,  art.  86,  providing  for 
the  discharge  of  an  assignee  for  the  benefit 
of  creditors  upon  the  full  performance  of  the 
duties  of  his  trust  and  the  filing  of  a  verified 
report  of  his  administration  of  the  tmst,  the 
assignee  is  discharged  without  other  action  upon 
the  performance  by  him  of  the  statutory  re- 
quirements, so  that  thereafter  a  new  assignee 
or  receiver  may  be  appointed  to  continue  the 
administration  of  the  assignment  without  the 
removal  of  the  original  assignee. 

7.  Same— Offsets  in  Favor  of  Assignee. 

Where  an  assignee  for  the  benefit  of  cred- 
itors wrongfully  appropriated  to  himself  prop- 
erty belonging  to  the  estate  in  his  charge,  for 
which  property  $10,500  was  paid,  which  sum 
he  paid  out  upon  all  the  debts  of  the  assigned 
("State,  he  was  entitled  in  an  action  brought  for 
the  benefit  of  all  the  creditors  to  a  credit  for 
the  full  amount  paid  for  the  property  and 
distributed  to  the  creditors. 

8.  Same— Petitiow — Sufficiency. 

A  prayer  for  general  relief,  in  a  petition 
against  an  assignee  for  the  benefit  of  creditors 
for  the  appropriation  of  property  belonging  to 
the.  estate,  embraced  all  that  plaintiffs  might 
show  themselves  entitled  to  recover,  and  hence 
was  sufficient  to  charge  the  assignee  with  divi- 
dends received  by  him  on  stock  included  in 
the  property  appropriated  by  him. 

t.  Same  — Items  of  Recovery— Commissions 
OF  Assignee- Pleading  and  Proof. 

In  an  action  by  creditors  of  an  estate  as- 
signed for  the  beiiefit  of  creditors  against  the 
assignee  for  the  recovery  of  property  or  the 
value  thereof  which  had  been  appropriated  by 
the  assignee  to  himself  by  making  a  pretended 
cale  to  another,  who  conveyed  it  back  to  the 
assignee,  the  plaintitEs  were  not  entitled  to  re- 


cover the  compensation  retained  by  the  assignee 
for  making  the  sale,  where  their  pleading  and 
proof  did  not  show  what  proportion  of  the 
charge  made  by  him  was  for  the  sale  made 
to  the  party  through  whom  the  assignee  ac- 
quired Us  title. 

10.  Same— Enhanced  Value  of  Property- 
Improvements  BY  Assignee.        „      .       « 

Where  an  assignee  for  the  benefit  of  cred- 
itors conveyed  property  belonging  to  the  es- 
tate in  bis  charge  to  another,  who  conveyed  it 
back  to  him,  he  was  entitled  in  an  action  brougut 
against  him  by  the  creditors  of  the  estate  for 
the  recovery  of  the  property  or  ite  value,  to 
offset  against  the  claim  of  plaintiffs  for  the 
rent  of  the  land,  the  enhanced  value  of  the 
property  caused  by  improvements  placed  by  him 
thereon  prior  to  the  commencement  of  the  suit. 

11.  Limitation  of  Actions— Limitation  Ap- 
plicable—Action Against  Assignee  job 
Creditors— Avoidance  of  Sale. 

An  action  by  creditors  against  an  assignee 
for  the  benefit  of  creditors  to  set  aside  an 
unlawful  acquisition  by  the  assignee  of  certain 
oilmill  stock  belonging  to  the  estate  in  his 
"harge,  being  an  equitable  action,  is  not  with- 
in Bev.  St.  1895,  art.  3.^54,  enumerating  cer- 
tain actions  at  law  to  which  the  two-yrar  limi- 
tation appjjes,  but  is  within  Rev.  St.  Ifi05,  art. 
axiR  reonii'.'Jag  every  action  other  than  tor 
^^ec^^e^^'^'oF-  real  'estate,  for  which  no  limi- 
tation  is  otherwj??  prescribed,  tojje  brought 
within  four  years,  antf--^""^  "S^^.f'^r^S^S 
limitation  applies  to  a  claint-Z-Sf  *K'^j°^LP5^ 
on  the  stock,  as  the  right  to  thiL£|''f  «?.^f  ^'^ 
pends  upon  the  recovery  of  the  sto?^  iiseii. 

12.  Corporations— Stock— DiviDE^^lll^ill 
ment— Persons  Entitled— Liabk"^^   '" 

MlSPAYMENT.  \!        flp    « 

Where   an   oilmill   company   was    apffl-i 
party  to  a  suit  to  set  aside  a  transfer  (SiLnT,d 
tain  shares   of  the  mill   company's   stock,^  ,° . 
the  petition  in  the  suit  alleged  the  facts  ne?^  ^ 
sary  to  give  the  mill  company  notice  of  pla>    ' 
tiffs'   claim   to  the   dividends,   and  prayed   {• 
an    injunction    to   restrain    the   company   froL  . 
paying   the    dividends    to    the    peition   in   whos<   . 
name  the  stock  stood,  both  the  mill  compan.^ 
and  the  person  credited  with  the  ownership  of 
the   stock   would   be   liable   for  any .  dividends 
thereafter    paid    tmlawfuUy    to    the    accredited 
owner.  \ 

13.  Appeal  —  Remand  Without  Instruc- 
tions. 

On  appeal  in  an  action  by  creditors 
estate  assigned  for  the  benefit  of  creditors 
against  the  assignee  to  recover  property  unlaw- 
fully acquired  by  him  from  the  estate  in  his 
char^,  the  cause  will  not  be  remanded  with- 
out instructions  so  as  to  iiermlt  the  assignee  to 
show  that  his  act  was  ratified  b^  the  creditors, 
where  no  plea  of  estoppel  was  filed,  and  where 
the  evidence  relied  upon  to  establish  the  es- 
toppel was  not  sufficiently  pointed  out  to  show 
that  an  estoppel  could  be  established. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  W.  A.  Nubours  and  others  again.<«t 
A.  P.  McCord  and  others  to  recover  certain 
property  assigned  for  the  benefit  of  creditors, 
wrongfully  appropriated  by  defendants.  From 
a  judgment  of  the  Court  of  Civil  Appeals  (103 
S.  W.  469),  reversing  a  judgment  of  the  trial 
court,  defendant  McCord  brings  error.  Modi- 
fled  and  affirmed. 

M.  M.  Crane,  Henderson,  Streetman  &  Free- 
man, and  Monta  J.  Moore,  for  plaintiffs  in 
error.  Etherldge  ft  Baker,  A.  J.  Harris,  W. 
K.  Homan,  D.  W.  Doom,  and  Hefley,  Mc-Bride 
&  Watson,  for  defendants  in  error. 


5TRUC-     I 

of  an    I 
editors     \ 


Digitized  by 


Google       / 


Tex.) 


MoCORD  ▼.  NABOURS. 


915 


BKOWN,  J.  For  the  purposes  of  this  opin- 
ion the  following  statement  of  the  case  and 
of  the  facts  will  suffice:  Crawford  &  Craw- 
ford and  the  Milam  County  Bank  made  a  gen- 
eral assignment  of  their  property  for  the 
benefit  of  their  creditors,  appointing  T.  S. 
Henderson  and  A.  P.  McCord  assignees,  who 
qualified  according  to  law  and  took  charge  of 
the  property.  After  a  partial  administration 
of  the  estate,  a  committee  of  the  creditors, 
acting  with  the  assignees,  made  a  schedule  of 
all  the  property  remaining  undisposed  of  and 
placed  upon  each  item  of  property  a  price  at 
which  the  assignees  were  authorized  to  sell 
it  Negotiations  were  begun  between  Law- 
rence and  the  assignees  for  the  purchase  of 
the  remainder  of  the  property  by  Lawrence, 
who  was  one  of  the  creditors  and  one  of  the 
committee.  Lawrence  did  not  wish  to  buy  the 
property  in  controversy  because  he  did  not  be- 
lieve he  could  sell  it  for  the  price  put  upon  It 
by  the  committee  and  at  which  he  was  to 
make  the  purchase.  McCord.  through  Ral- 
ston, who  was  the  attorney  of  Lawrence,  made 
the  proposition  to  Lawrence  that,  If  he  would 
buy  the  property  and  desired  to  sell  It,  Mc- 
Cord would  guarantee  that  he  would  find  a 
purchaser  for  it  at  the  price — ¥10,500— and 
Lawrence  he  credited  with  that  sum.  Law- 
rence purchased,  and  the  property  was  con- 
veyed to  him  by  the  assignees.  T.  S.  Hen- 
derson did  not  know  of  the  guaranty  made  by 
McCord  to  "Lawrence  at  the  time  nor  until 
after  the  institution  of  this  suit.  Soon  after 
the  transaction  Lawrence  called  upon  Ralston 
to  produce  the  guaranteed  purchaser,  where- 
upon McCord  purchased  the  property  from 
Lawrence,  taking  a  conveyance  of  it  to  him- 
self. The  Bum  paid  by  Lawrence  for  the 
property  was  distributed  among  the  creditors 
of  the  assigned  estate.  It  is  alleged  In  the 
I>etitlon  that  the  creditors  did  not  know  of 
the  terms  of  the  sale  to  Lawrence  nor  of  Mc- 
Cord'B  guaranty  to  Lawrence  upon  which  the 
sale  was  made.  Lawrence  would  not  have 
Iwught  the  property  without  the  guaranty. 
Some  years  after  the  transaction  occurred 
W.  A.  Nabours  and  a  large  number  of  the 
creditors  of  the  assigned  estate  brought  this 
action  for  the  purpose  of  setting  aside  the 
transaction  had  with  Lawrence  and  removing 
the  assignees,  Henderson  and  McCord,  and 
appointing  a  receiver  in  order  that  the  es- 
tate might  be  administered  under  the  deed  of 
assignment  and  the  proceeds  distributed.  The 
gait  was  dismissed  as  to  T.  S.  Henderson. 
The  petition  prayed  for  the  recovery  of  the 
specific  property  or  Its  value,  except  In  one 
instance,  in  which  It  was  alleged  that  the 
tract  of  land  had  been  sold  by  Lawrence  to 
an  Innocent  purchaser,  and  in  that  instance 
it  was  prayed  that  they  might  recover  the 
value  of  the  land.  There  is  a  general  prayer 
for  such  relief  as  the  parties  might  be  enti- 
tled to  in  law  and  in  equity.  At  the  trial  the 
Jury  found  a  verdict  in  favor  of  the  defend- 
ants, and  judgment  was  entered  accordingly. 


This  is  the  third  time  the  case  been  before 
this  court. 

The  plaintiffs  in  error  assign  that  the  Court 
of  Civil  Appeals  erred  in  entering  judgment 
in  this  case  in  favor  of  the  plaintiffs  below 
because  there  was  no  sufficient  pleading  to 
justify  a  judgment  based  upon  the  guaranty 
given  by  McCord  to  lAwrence.  The  petition 
of  the  plalntitCs  contained  the  following  alle- 
gations: "PlaintlfTs  now  represent  and  charge 
the  fact  to  be  that  said  defendant  McCord,  as 
assignee  aforesaid,  enabled  so  to  do  by  the 
negligent  co-operation,  inattention,  and  dere- 
liction of  his  co-assignee  Henderson,  fraudu- 
lently and  corruptly  converted  to  bis  own  use 
and  benefit  all  of  the  aforesaid  properties 
described  in  paragraph  9  hereof,  in  tlmt: 
On  heretofore,  to  wit,  May  5,  1897,  the  said 
assignees,  by  the  contrivance  of  defendant 
McCord,  made  a  pretended  sale  of  ail  of  the 
assets  of  said  assigned  estate,  purporting  to 
include,  among  other  things  not  necessary 
now  to  be  specifically  mentioned,  the  proper- 
ty described  in  paragraph  9  hereof,  to  one 
C.  W.  Lawrence,  with  a  previous  agreement 
and  understanding,  both  covert,  express,  tac- 
it, and  implied  by  and  between  the  said  Mc- 
Cord and  the  said  Lawrence,  that  the  said 
Lawrence  was  only  to  retain  and  pay  for 
the  assets  not  described  }n  paragraph  9  here- 
of, it  being  uuderstood  and  agreed  as  afore- 
said that  after  such  ostensible,  pretended, 
colorable,  and  fraudulent  conveyance  of  all 
the  properties  to  the  said  C.  W.  Lawrence, 
he,  the  said  Lawrence,  should  convey  to  the 
said  McCord  said  properties  described  in  par- 
agraph 9  hereof  at  prices  and  upop  the  terms 
previously  agreed  upon  by  and  between  the 
said  McCord  and  the  said  Lawrence."  Tliese 
allegations  set  up  sufficiently  a  cause  of  ac- 
tion against  McCord  on  account  of  his  hav- 
ing fraudulently,  as  assignee  of  Crawford  & 
Crawford  and  the  Milam  County  Bank,  ac- 
quired the  property  described  in  the  petition. 
The  allegations  being  sufficient  on  general  de- 
murrer, and  the  evidence  not  objected  to,  the 
judgment  will  be  sustained.  Pyron  v.  Butler, 
27  Tex.  271.  The  sufficiency  of  the  petition 
to  admit  the  evidence,  If  objected  to,  is  not 
before  the  court. 

The  plaintiffs  in  error  urge  with  much  zeal 
and  ability  that  this  court  committed  error 
in  its  former  decision  upon  certified  question 
(100  S.  W.  1152,  18  Tex.  Ct.  Rep.  28),  where- 
in it  was  held,  substantially,  that  the  fact 
that  McCord  gave  a  guaranty  to  furnish  a 
purchaser  for  the  property  from  Lawrence 
placed  McCord  in  antagonism  to  the  estate 
which  he  represented  and  to  the  creditors  of 
the  estate,  which  rendered  the  transaction 
voidable  at  the  instance  of  the  creditors.  We 
have  examined  the  matter  again  with  care, 
and  we  see  no  cause  to  change  our  opinion. 
A  more  thorough  knowledge  of  the  facts  of 
this  case  assures  us  of  the  necessity  for  and 
wisdom  of  the  rule  which  the  courts  have  es- 
tablished that  the  good  faith  and  honest  pur- 
poses of  the  assignee  or  trustee  who,  without 
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the  consent  of  the  beneficiaries,  becomes  the 
purchaser  of  property  confided  to  bis  care, 
constitutes  no  defense  to  an  assertion  by  the 
beneficiary  of  the  voidability  of  the  title  thus 
acquired.  The  difficulty  of  ascertaining  the 
real  truth  as  to  the  intention  of  the  trustee 
who  thus  possesses  himself  of  the  property 
committed  to  his  care  is  so  manifest  that  we 
think  the  rule  established  by  the  courts  to 
exclude  all  Inquiry  into  that  matter  Is  plain- 
ly necessary  to  guard  against  the  abuse  of 
such  authority.  No  doubt  there  are  hard- 
ships as  the  decided  cases  show,  but  the  in- 
terest of  the  public  18  of  greater  Importance 
than  the  hardship  which  may  fall  upon  the 
few  who  may  In  good  faith  unlawfully  ac- 
quire property  committed  to  them  as  trustees. 
There  is  absolute  security  to  the  agent  or 
trustee  in  total  abstinence  from  any  acts  by 
which  his  Interest  might  become  adverse  to 
that  of  his  principal.  There  is  not  such  se- 
curity to  the  beneficiary  In  any  other  rule 
for  the  government  of  trustees. 

The  plaintiffs  in  error  assign  that  the 
Court  of  Civil  Appeals  erred  in  its  Judgment 
that  the  defendants  in  error  recover  the 
property  specified  In  their  petition  because 
they  say  that  the  right  to  recover  the  note 
due  from  the  Oil  Mill  Company  to  the  Mil- 
am County  Banlc,  which  it  is  allied  that  Mc- 
Cord  misappropriated  to  his  own  use,  was 
not  embraced  in  the  first  petition,  and  that 
more  than  two  years  elapsed  before  the  fil- 
ing of  the  amended  petition  in  which  this 
note  was  first  set  up.  The  disposition  made 
of  that  note  was  shown  In  the  report  of  the 
assignees  and  if  the  claim  for  the  misappro- 
priation of  it  was  not  embraced  In  the  orig- 
inal petition,  the  action  to  recover  that  sum 
was  barred  within  one  year  from  July  3, 
1900.    Article  86,  Rev.  St.  1805. 

The  plaintiffs  In  error  contend  that  the 
Court  of  Civil  Appeals  prescribed  an  Improp- 
er rule  for  the  measure  of  damages  to  be 
applied  by  the  district  court  In  the  trial  of 
this  case.  It  Is  claimed  on  the  part  of  the 
plaintiffs  in  error  that  the  value  of  the  prop- 
erty at  the  time  McCord  misappropriated  It, 
with  interest,  until  the  Judgment  shall  be 
rendered  Is  the  measure  by  which  the  dam- 
ages should  be  assessed.  We  think  that  this 
question  Is  clearly  settled  by  the  following 
decisions  of  this  court:  Soothe  v.  Fiest,  SO 
Tex.  141,  15  S.  W.  799;  MIxon  v.  Miles,  92 
Tex.  318,  47  S.  W.  966l  In  the  case  first  cit- 
ed this  court  held  "that,  where  the  benefi- 
ciary sues  for  compensation  and  not  for  the 
proceeds  of  the  sale  with  interest,  the  meas- 
ure of  his  recovery  would  be  the  value  of 
the  land  at  the  time  of  the  trial,  and  we 
think  such  a  proper  rule  In  this  case."  The 
Instruction  of  the  Court  of  Civil  Appeals  to 
the  district  court  conforms  to  that  decision. 
It  is  objected  to  the  Instruction  given  in  con- 
nection with  the  measure  of  damages  that 
the  Court  of  Civil  Appeals  directs  the  trial 
court  to  assess  the  value  of  the  land  at  the 


time  of  the  trial  and  to  give  interest  on  the 
sum  so  assessed  from  the  date  when  the 
property  was  misappropriated  by  McCord. 
If  this  were  a  proper  construction  of  the 
opinion,  we  would  hold  it  to  be  erroneous, 
but  we  are  of  opinion  that  the  language  of 
the  court  means  nothing  more  than  that 
when  the  Judgment  is  entered  for  the  value 
at  the  time  of  the  trial  that  Judgment  shall 
bear  Interest  which  would  be  Just  the  effect 
the  law  would  give  It  if  the  court  bad  not 
mentioned  the  question  of  Interest 

It  is  likewise  contended  with  much  er- 
nestness  that  the  plaintiffs  in  this  case  can 
recover  only  the  amount  of  their  debts,  and 
that  the  recovery  of  the  whole  amount  by 
the  plaintiff  would  be  unauthorized,  as  their 
debts  are  less  than  the  value  of  the  property. 
Where  the  creditors  of  an  assigned  estate, 
as  in  this  case,  stand  upon  an  equal  footing, 
and  a  portion  of  them  sue  to  recover  the  as- 
sets which  have  been  misappropriated  by  the 
assignees  and  to  enforce  the  deed  of  assign- 
ment, then  the  rule  Is  that  such  plaintiffs 
thus  named  in  the  petition  who  sue  for  their 
own  benefit  and  for  the  benefit  of  those  who 
may  Join  them  are  entitled  to  recover  the 
whole  estate,  In  order  that  it  may  be  taken 
In  charge  by  the  court  and  administered  and 
distributed  among  all  of  the  creditors  accord- 
ing to  their  several  rights.  In  this  case  the 
petition  expressly  seeks  to  have  the  court  ap- 
point other  assignees  or  a  receiver,  and  that 
the  court  administer  the  property  when  re- 
covered and  make  proper  distribution  of  it. 
The  following  authorities  sustain  the  conclu- 
sion that  we  have  reached:  5  Ency.  PI.  & 
Ft.  535;  Pomeroy's  Eq.  JnrlQ>rudence,  I 
894 ;  laucb  v.  De  Socarras,  56  N.  J.  Eq.  627, 
39  Atl.  381;  Barton  v.  Bryant,  2  Ind.  194; 
Egberts  v.  Wood.  3  Paige  (N.  X.)  521.  24 
Am.  Dec.  236;  Petree  t.  Lansing,  66  Barb. 
(N.  T.)  357. 

Henderson  was  sued  originally  with  Mc- 
Cord, but  was  sul>seqnently  dismissed  from 
the  case.  It  Is  claimed  by  the  plaintiffs  in 
error  that  the  court's  Instruction  to  remove 
the  assignees,  Henderson  and  McCord,  can- 
not be  executed  for  the  reason  that  Hender- 
son Is  not  a  party  to  the  suit.  It  distinctly 
appears  from  the  record  that  Henderson  and 
McCord  made  their  -final  report,  and  it  was 
recorded  In  the  office  of  the  county  clerk  of 
Milam  county  on  July  3,  1000,  In  compliance 
with  this  article  of  the  Revised  Statutes: 
"Art.  86.  Whenever  any  assignee  shall  have 
fully  performed  the  duties  of  his  trust  and 
desires  to  be  finally  discharged  therefrom, 
he  may  make  a  report  of  his  proceedings  un- 
der the  assignment,  showing  the  moneys  and 
assets  that  have  come  into  his  hands,  and 
how  the  same  have  been  disbursed  and  dis- 
posed of,  the  truth  of  which  shall  be  verified 
by  his  affidavit,  and  such  report  shall  there- 
upon be  filed  and  recorded  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  as- 
signment is  recorded,  and  no  action  shall  be 


Digitized  by 


Google 


Tex.) 


IfcCORD  T.  NABOURS. 


917 


brought  against  such  assignee  by  reason  of 
anything  done  by  him  nnder  the  assignment 
as  shown  by  his  report,  nnless  the  same  be 
bronght  within  twelve  months  from  the  time 
of  the  filing  thereof,  as  aforesaid;  and  any 
moneys  or  funds  on  hand  sbal)  be  deposited 
in  the  district  court,  subject  to  be  paid  out 
upon  the  decree  of  said  court."  There  were 
no  funds  in  their  bands  to  be  deposited  with 
the  clerk  of  the  district  conct,  therefore  Hen- 
derson and  McGord  ceased  to  l)e  assignees 
on  the  3d  day  of  July,  1000.  The  statute 
provides,  "Whenever  any  assignee  shall  have 
fully  performed  the  dnties  of  his  trust  and 
desires  to  be  finally  discharged  therefrom," 
etc.,  and  having  done  what  the  statute  pre- 
8crit>eB,  the  discharge  followed  without  other 
action,  therefore  there  are  no  assignees  to 
be  removed.  The  district  court  has  authori- 
ty to  appoint  a  receiver  or  assignee  and  con- 
tinue the  administration  of  the  assignment 
until  the  property  shall  be  sold  and  the  pro- 
ceeds distributed  according  to  the  rights  of 
the  creditors.  The  district  court  will  have 
full  power  to  take  any  steps  necessary  with- 
out particular  instructions  in  that  respect. 
For  the  property  sued  for  Lawrence  paid 
$10,500  which  went  into  the  bands  of  the 
assignees,  and  was  by  them  paid  upon  all 
of  the  debts  of  the  assigned  estate.  This 
suit  is  brought  for  the  benefit  of  all  the  cred- 
itors of  the  estate,  and  the  recovery  which 
may  be  had  will  be  a  fund  under  the  control 
of  the  court  for  the  benefit  of  all  the  cred- 
itors, therefore  McCord  will  be  entitled  to  a 
credit  for  the  full  amount — $10,500-pald 
for  this  property  and  distributed  to  the  cred- 
itors. 

It  is  claimed  that  there  are  no  allegations 
which  would  charge  McCord  with  dividends 
paid  after  filing  of  the  amended  petition.  We 
do  not  so  understand  the  allegations,  they 
seem  to  us  to  be  amply  sufficient  to  embrace 
all  the  dividends  paid  either  before  or  after 
the  filing  of  the  amendment  which  made  the 
Milam  County  Oil  Company  a  party  to  the 
suit  The  prayer  for  general  relief  would 
embrace  all  that  the  facts  showed  plaintiffs 
to  be  entitled  to  recover.  It  is  also  claimed 
that  the  oil  company  should  not  be  held  liable 
for  the  payment  of  dividends  after  It  was 
made  a  parly  to  the  suit,  but  counsel  have 
furnished  no  authority  for  such  a  proposition, 
and  give  only  the  reason  that  It  was  not 
wrong  for  the  Oil  Mill  Company  to  so  pay 
out  the  dividends.  The  law  is  that  one  who 
holds  property  as  a  bailee  upon  receiving  no- 
tice that  the  title  to  the  property  Is  in  dis- 
pute may  for  his  security  interplead  the  par- 
ties and  have  their  rights  determined,  and  If 
be  fails  to  do  so  he  will  act  at  his  peril.  In 
this  case  the  plaintiffs  made  the  Oil  Mill 
Company  a  party  to  the  suit  in  which  the 
stock  was  In  litigation,  and  this  was  a  de- 
mand and  notice  that  the  dividends  were 
claimed  by  tbe  plaintiffs ;  l>eside6,  the  petition 
sought  to  have  tbe  mill  company  enjoined 


from  paying  over  the  dividends,  but  it  does 
not  appear  that  any  injunction  was  issued 
and  served.  We  think  that  tbere  can  be  no 
doubt  that  the  Oil  Mill  Company  was  proper- 
ly chargeable  with  the  dividends  which  it 
paid  out  after  it  was  made  a  party  to  tbe 
suit    Van  Alen  v.  Bank,  52  N.  X.  1. 

By  the  transaction  with  Lawrence  McCord 
did  not  forfeit  his  right  to  compensation  for 
services  rendered  as  assignee.  If  the  plain- 
tiffs In  the  case  had  shown  what  proportion 
of  the  charge  was  for  the  sale  made  to  Law- 
rence by  which  McCord  acquired  the  title  to 
the  property,  then  we  are  of  the  opinion 
that  he  could  not  receive  compensation  for 
making  that  transaction,  but  there  Is  no 
pleading  which  undertakes  to  specify  any 
particular  amount  as  being  compensation  for 
that  transaction.  Under  the  pleadings  and 
evidence  the  plaintiffs  are  not  entitled  to  re- 
cover the  $3,000  compensation  retained  by 
Lawrence.  If  prior  to  the  commencement  of 
this  suit  McCord  made  valuable  and  perma- 
nent improvements  upon  the  land  sued  for 
which  enhanced  Its  value,  then  he  is  entitled 
to  have  the  enhanced  value,  caused  by  such 
improvements,  offset  against  the  claim  of  the 
plaintiffs  for  rent  of  the  land. 

The  amended  petition  allies  that  McCord 
collected  dividends  on  the  Milam  County  Oil 
Company's  stock  before  the  institution  of  the 
suit  and  after  its  institution  and  before  the 
filing  of  the  amendment.  If  the  plaintiffs  did 
not  claim  in  their  original  petition  to  re- 
cover the  dividends  paid  to  McCord  before 
the  institution  of  that  suit,  the  claim  for  all 
such  dividends  as  were  paid  more  than  four 
years  prior  to  tbe  filing  of  the  amended  peti- 
tion would  be  barred  by  the  statute  of  limita- 
tions. The  cause  of  action  in  this  case  is  the 
fraudulent  and  unlawful  acquisition  of  the 
Oil  Mill  stock  by  McCord,  and  the  right  to  re- 
cover the  dividends  depends  upon  the  recov- 
ery of  the  mill  stock  itself.  The  action 
brought  was  to  set  aside  the  transaction  by 
which  McCord  acquired  the  stock  and  to  re- 
store it  to  the  estate  for  which  he  was  as- 
signee. If  the  Jurisdiction  of  law  and  equity 
were  separate  in  this  state,  this  action  would 
be  properly  cognizable  in  a  court  of  equity 
and  not  in  a  court  of  law,  therefore  the  ac- 
tion to  recover  the  dividends  would  be  neces- 
sarily prosecuted  in  the  same  court,  and 
would  not  be  included  in  the  terms  of  article 
3354,  which  prescribes  two  years'  limitation 
for  the  actions  therein  named.  Smith  v.  Fly, 
24  Tex.  345,  76  Am.  Dec.  109.  The  period  of 
limitation  applicable  to  this  dass  of  cases  is 
prescribed  by  the  following  article  of  the 
Revised  Statutes  of  1895 :  "Art  8358.  Every 
action  other  than  for  the  recovery  of  real  es- 
tate, for  which  no  limitation  is  oUierwIse  pre- 
scribed, shall  be  brought  within  four  years 
next  after  the  right  to  bring  the  same  shall' 
have  accrued,  and  not  afterward."  So  far 
as  it  relates  to  the  recovery  of  the  mOl  stock 
in  this  case  and  the  dividends,  this  is  not  an 
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action  for  real  estate,  and,  being  an  equitable 
action,  no  otber  period  of  limitation  Is  appli- 
cable to  It,  tberefore  the  four  years'  period 
must  be  applied.  When  tbe  Milam  County 
Mill  Company  was  made  a  party  to  this  suit 
it  thereby  bad  notice  that  tbe  dividends  and 
stock  were  claimed  by  the  plaintiffs.  Tbe 
I)etitlon  alleged  the  facts  necessary  to  give 
the  mill  company  notice,  and  prayed  for  an 
injunction  to  restrain  it  from  paying  divi- 
dends to  McCord  upon  tbe  stock,  but  It  does 
not  appear  that  any  such  Injunction  was 
served.  If  the  mill  company  after  being  made 
a  party  to  the  suit  unlawfully  paid  dividends 
to  McCord,  both  McCord  and  -the  mUl  com- 
pany would  be  liable  for  such  dividends. 

Counsel  for  tbe  plaintiffs  in  error  insist 
that  this  cause  should  be  remanded  without 
instruction  so  as  to  permit  McCord  to  show 
that  his  act  bad  been  ratified  by  the  plain- 
tiffs in  the  suit.  No  plea  of  estoppel  has 
been  filed,  nor  do  the  facts  stated  show  that 
an  estoppel  could  be  established,  neither  is 
the  evidence  which  is  relied  upon  by  plain- 
tiffs in  error  sufficiently  pointed  out  to  Justify 
this  court  in  opening  the  case  for  the  intro- 
duction of  that  issue. 

It  Is  ordered  that  the  Judgment  of  the 
Court  of  Civil  Appeals  reversing  and  remand- 
ing this  case  be  affirmed,  and  that  this  case 
be  remanded  to  the  district  court  of  Milam 
county,  to  be  tried  In  accordance  with  the 
opinion  of  the  Court  of  Civil  Appeals,  as 
modified  by  this  opinion.  It  is  further  order- 
ed that  the  defendants  in  error  recover  of 
tbe  plaintiffs  in  error  the  costs  of  the  Court 
of  Civil  Appeals,  and  that  the  plaintiffs  in 
error  recover  of  the  defendants  In  error  the 
costs  of  this  court. 


HOUSTON  &  T.  C.  R.  CO.  v.  FINN. 
(Supreme  Court  of  Texas.    April  22,  1908.) 

APPEAli— VbRDICT — CONCI.USIVENBSS. 

The  Supreme  Court  will  not  reverse  the 
judgment  of  the  Court  of  Civil  Appeals,  afilrm- 
ing  a  judgment  rendered  on  a  verdict,  where 
there  is  any  evidence  to  justify  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {|  4321^-4352.] 

Error  from  Court  of  Civil  Appeals  of 
Sixth  Supreme  Judicial  District. 

Action  by  H.  B.  Finn  against  the  Houston 
ft  Texas  Centra)  Railroad  Company.  There 
was  Judgment  of  the  Court  of  Civil  Appeals 
(107  S.  W.  94),  affirming  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  plaintiff  In 
error.  John  Lovejoy  and  John  W.  Parker, 
for  defendant  In  error. 

GAINES,  C.  J.  The  defendant  in  error  re- 
covered a  Judgment  against  the  plaintiff  in 
error  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  tbe  serv- 


ants of  the  latter.  The  Judgment  was  affirm- 
ed by  the  Court  of  Civil  Appeals,  and  wc 
have  granted  a  writ  of  error. 

The  facts  of  the  case  are  as  follows:  The 
plaintiff  had  occasion  to  pass  between  two 
railroad  tracks  of  the  defendant  company, 
which  was  in  common  and  general  use  by  the 
public  as  a  passway.  As  he  entered  upon  the 
way  he  looked  for  trains,  and  discovered  a 
passenger  train  coming  out  of  the  depot,  in 
an  opposite  dlrectlcm  from  that  in  which  he 
was  going,  on  one  of  the  tracks.  He  saw  no 
train  on  the  other  track.  Seeing,  as  he  tes- 
tified, steam  issuing  in  a  considerable  volume 
from  the  engine  of  the  approaching  train,  in 
order  to  avoid  it,  he  swerved  from  the  direct 
course,  and,  approaching  the  other  track,  he 
was  struck  by  a  stock  car,  which  was  being 
propelled  backwards  on  the  other  track,  and 
was  knocked  down  and  injured.  Tbe  case 
was  submitted  to  the  Jury  solely  upon  tbe 
ground  of  discovered  peril,  and,  the  Jury  hav- 
ing found  that  the  servants  of  the  company 
discovered  that  the  plaintiff  was  in  a  peril- 
ous position,  or  about  to  enter  into  such  posi- 
tion, in  time  to  have  avoided  the  injury  by 
the  means  at  their  command,  we  cannot  re- 
verse the  Judgment  if  there  be  any  evidence 
to  Justify  the  verdict  Being  now  of  the 
opinion  that  there  was  some  evidience  to  Jus- 
tify the  Jury  in  finding  that  the  servants  of 
the  company  discovered  that  the  plaintiff 
was  about  to  go  into  a  place  where  he  would 
be  in  danger  of  being  struck  by  the  cars  iu 
time  to  have  avoided  the  injury  by  means 
within  their  power,  we  deem  It  a  profitless 
task  to  discuss  the  question.  The  Court  of 
Civil  Appeals  have  in  their  opinion  pointed 
out,  and  as  we  think  successfully,  the  testi- 
mony which  authorized  the  Jury's  finding, 
and  we  are  content  to  refer  to  It  in  confirma- 
tion of  our  conclusion. 

The  other  assignments  of  error  were  also 
correctly  disposed  of  by  the  Court  of  Civil 
Appeals. 

Therefore  the  Judgment  of  the  district 
court  and  that  of  the  Court  of  Civil  Appeals 
are  affirmed. 


DAUOAS  CONSOLIDATED  BLBOTRIO  ST. 
RY.  CO.  V.  MOTWILLEB. 

(Supreme  Court  of  Texai\    April  28,  1906.) 

1.  Davages  —  Evidence  —  Ihpairmeht   of 

EABNING    OAPACITT— SUFFICIENCT    OF   EVI- 
DENCE. 

In  an  action  for  personal  injuries,  it  ap- 
peared that  before  plaintiff,  a  stenographer,  was 
nurt,  she  could  and  did  walk  to  and  from  her 
work,  and  that  since  the  injuries  she  was  com- 
pelled to  ride  on  street  cars.  Held  that,  since 
from  their  own  general  knowled^  and  expe- 
rience the  jnry  could  say  that  this  disminished 
to  some  extent  the  returns  from  plaintiff's  em- 
ployment, the  evidence  was  sufficiently  definite 
to  show  loss  of  earning  power  to  the  extent  in- 
dicated by  it 

2.  Same— StTBMissioN  to  Jurt. 

In  an  action  for  personal  Injuries,  evidence 
Md  sufficient  to  warrant  the  submission  to  the 
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Jury   of    the    question    of    tlie    impairment   of 
plaintiff's  earnuiK  capacity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  XHg. 
vol.  16,  Damages,  H  533,  534.] 

3.   TbIAI.  —  iNBTBUCnONS  —  PLEADINGS  AND 

PBoor. 

Wliere,  in  an  action  for  personal  injuries, 
there  was  no  allegation  of  injury  to  the  head, 
arms,  or  digestive  organs,  but  there  was  evi- 
dence of  suffering  in  those  parts,  which,  so 
far  as  appeared,  might  have  resulted  from  and 
have  been  additional  symptoms  of  the  injuries 
alleged,  an  instruction  that,  if  the  jury  found 
for  plaintiff,  they  should  find  such  amount  as 
they  believed  from  the  evidence  would  be  a  fair 
compensation  for  physical  suffering  and  mental 
pain,  if  any,  and  the  reasonable  amount  incurred 
for  medicine  and  medical  attention,  if  any,  made 
necessary  as  the  direct  result  of  defendant's 
negligence,  if  any,  was  not  prejudicial  to  de- 
fendant, as  authorizing  a  recovery  for  injuries 
not  pleaded  or  proven ;  the  failure  to  expressly 
confine  the  jury's  attention  to  matters  both 
pleaded  and  proved  being  a  mere  omission, 
which  should  nave  been  cured,  if  defendant  de- 
sired,  by  a  requested   instruction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Trial,   {|  587-595.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  Mrs.  Kate  Motwiller  against  the 
Dallas  Consolidated  Electric  Street  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Questions  certified  from 
Court  of  Ciyll  Appeals.    Questions  answered. 

Baker,  Botts,  Parker  &  Garwood  and  Fin- 
ley,  Knight  &  Harris,  for  appellant.  W.  T. 
Pace  and  Fltzbugh  &  Smith,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  for  the  Fiftb  Dis- 
trict as  follows: 

"This  Is  an  action  against  tlie  appellant 
brought  by  the  appellee  to  recover  for  per- 
sonal Injuries  received  by  her  by  being 
thrown  from  appellant's  street  car  while  at- 
tempting to  alight  therefrom,  the  allegation 
being,  in  effect,  that  the  car  on  which  appel- 
lee was  traveling  stopped  at  a  regular  stop- 
ping place,  and  while  she  was  attempting  to 
alight  the  car  was  negligently  started,  which 
caused  her  to  fall  and  sustain  the  injuries 
complained  of.  Defendant  pleaded  a  general 
denial  and  contributory  negligence.  A  trial 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff. There  is  no  question  raised  on  this  ap- 
peal but  that  the  evidence  warranted  a  re- 
covery. The  only  assignment  of  error  attacks 
one  paragraph  of  the  court's  charge,  which 
is  as  follows:  'If  you  find  for  the  plaintiff, 
yoa  will  find  such  an  amount  as  you  believe 
from  the  evidence  will  be  a  fair  and  Just 
pecuniary  compensation  for  her  physical  suf- 
fering and  mental  pain,  if  any,  her  Impaired 
ability  to  earn  money.  If  any,  the  reasonable 
amount  incurred  for  medicine  and  medical 
attention,  If  any,  made  necessary  as  the  di- 
rect and  proximate  result  of  the  defendant's 
negligence,  If  any.'  Four  propositions  are 
made  under  this  assignment,  which  jnay  be 
embraced  In  two. 

"The  first,  in  effect,  is  that  the  evidence 
does  not  state  any  facts  which  would  enable 


the  Jury  to  reach  an  intelligent  conclusion  as 
to  the  amount  of  loss  sustained  by  reason  of 
the  impairment  of  plaintiff's  ability  to  earn 
money,  and  the  court  erred  In  instructing 
them  upon  the  measure  of  damages  as  to  im- 
paired ability  to  earn  money.  As  to  Impair- 
ed ability  to  earn  money  the  evidence  shows 
that  at  the  time  of  the  accident  and  several 
months  prior  thereto  plaintiff  was  working 
at  a  phonograph  oflSce  as  stenographer;  that 
as  a  result  of  the  accident  it  was  five  weeks 
before  she  returned  to  work,  and  after  re- 
turning she  was  not  able  to  work  full  time, 
and  her  ability  to  perform  such  work  was 
materially  Impaired;  that  It  was  assumed  on 
the  trial  that  plaintiff  was  a  middle-aged 
woman;  and  that  she  had  two  children.  She 
testified  as  follows:  'I  had  gotten  through 
work  about  6  o'clock.  When  I  fell  I  lighted 
on  this  side  [left  side].  I  was  dazed.  I 
stood  up  with  my  weight  on  the  other  foot 
The  other  foot  was  a  heavy  weight  hanging 
to  my  body.  It  brought  my  monthly  sickness 
on,  and  it  was  not  time  for  it  again.  Ever 
since  the  accident  I  have  had  my  monthly 
sickness  every  three  weeks,  and  now  it  Is 
getting  less  than  three  weeks  apart,  and  lasts 
me  nearly  all  the  time.  I  have  to  be  prepar- 
ed for  it  all  the  time.  On  one  occasion  at  the 
office  I  left  off  my  pads,  and  I  had  on  four 
skirts,  with  a  heavy  black  skirt,  and  it  came 
through  all  of  these  and  got  on  the  cushion 
I  was  on,  and  I  handed  it  to  a  girl  down  there 
and  she  had  to  take  it  out  and  conceal  it. 
It  Just  comes  most  any  time.  Before  the  ac- 
cident I  was  regular.  I  was  considered  very 
healthy.  I  would  walk  to  my  work  and 
walk  home,  two  miles  from  where  I  worked. 
The  feeling  I  had  in  my  leg  was  pain.  It 
seemed  to  be  heavy  and  stiff,  and  Is  that  way 
now,  I  never  before  had  a  doctor  with  me, 
except  when  my  two  children  were  born.  I 
could  stand  most  anything  before,  but  now 
I  have  a  nervous  trembling  to  my  muscles. 
WTiat  flesh  I  have  in  my  left  leg  quivers,  and 
the  muscles  around  my  mouth  quiver.  I  do 
not  suffer  with  headache.  I  hardly  ever 
have  a  headache.  I  take  the  car  right  at 
my  door  and  ride  to  the  transfer,  and  It  is 
only  a  few  steps  to  where  I  work,  and  that  is 
all  the  walking  I  do.  I  never  had  any 
trouble  with  my  kidneys  before  the  accident. 
Now  I  have  to  take  medicine  every  time  they 
operate.  Sometimes  I  go  two  days,  and  there 
is  a  fullness  in  my  bladder  all  the  time.  I 
know  my  leg  is  shorter  now  than  it  was  he- 
tore  the  accident.  I  can  take  a  few  steps 
and  stop,  and  get  aljout  a  short  distance  by 
holding  to  things,  and  I  cannot  walk  more 
than  a  few  blocks  with  a  cane  without  stop- 
ping and  resting  and  steadying  myself.  I 
have  almost  given  up  walking  at  ail-'  On 
cross-examination  she  testified:  'I  work  all 
the  time,  only  I  get  off  early.  I  have  the 
best  people  in  the  world  to  work  for.  Yes, 
sir;  during  last  week  I  cried  In  the  office. 
They  often  ask  me  there  what  I  am  crying 
about    I  cry  there  often.    Yes,  sir;  I  was  on 
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the  wlttiess  stand  about  two  hours  last  Janu- 
ary, and  I  did  not  cry  any  then;  but,  Mr. 
Harris,  my  condition  is  worse.  My  working 
hours  are  8  to  6.  Sometimes  I  get  there  at 
half  past  8.  I  do  pretty  much  as  I  please. 
As  a  general  rule,  I  do  not  stay  there  full 
time.  Some  days  I  have  only  12  letters  to 
write.  In  the  store  we  have  cabinets  and 
phonographs  all  along,  and  I  can  walk  along 
holding  to  one  cabinet  and  then  go  along  and 
hold  to  another.  I  always  have  to  hold  to 
something  when  I  walk  so  as  to  prevent  It 
from  hurting  me.  Before  the  accident  my 
standard  weight  was  140  pounds.  In  Janu- 
ary this  year  I  weighed  105  pounds.  I 
weighed  last  week  and  weighed  98  poimds.' 
That  she  was  confined  to  her  bed  14  days  and 
returned  to  work  5  weeks  after  the  injury. 
W.  T.  Pace  testified:  'On  the  5th  of  June  last 
year  when  I  got  home  plaintiff  was  lying  on 
a  couch  and  groaning,  her  face  contorted,  and 
hands  all  cramped  up.  We  got  Dr.  Poe. 
Three  days  after  I  called  in  Dr.  Smart  for 
consultation,  and  she  was  In  such  condition  if 
you  touched  her,  moved  or  manipulated  the 
parts,  she  would  halloa,  and  you  could  hear 
her  across  the  street.  She  remained  two 
weeks  confined  to  her  bed.  During  the  night 
I  could  hear  her  groaning.  She  had  some- 
thing the  matter  w.lth  her  hip.  I  often  as- 
sisted her  in  turning  over  and  moving  her 
about  the  bed,  and  at  those  times  she  would 
scream  out  with  pain.  Her  left  leg  was  Im- 
movable. I  have  known  her  since  1900  Inti- 
mately, and  I  have  always  known  her  to  be 
a  healthy  woman  before  this  accident.  Her 
weight  was  140  pounds,  and  she  walked  to 
town,  a  mile  and  one-half,  or  two  miles,  with- 
out any  complaint.  Her  face  is  thin.  She 
has  fallen  off  almost  to  a  skeleton.'  That  she 
had  been  working  as  stenographer  for  13 
months  at  the  time  of  trial — began  3  months 
before  the  accident  Mr.  Newman  testified: 
'Plaintiff  could  not  move  her  leg.  She  would 
scream  every  time  you  started  to  move  her. 
Before  the  injury  she  was  in  good  health  and 
walked  everywhere  she  wanted  to.  Since  the 
accident  she  has  lost  a  great  deal  of  weight, 
and  is  not  the  same  woman  at  all.  She  can- 
not get  about,  even  in  the  house,  and  suffers 
all  the  time.  She  is  physically  a  different 
person.  I  don't  believe  now  she  would  weigh 
over  100  pounds.  She  cannot  get  about  hard- 
ly at  all  without  a  cane,  and  even  catches  to 
the  furniture  in  passing.  Her  condition  is 
worse  than  it  was  at  the  former  trial.  Her 
height  Is  about  5  feet  6  inches.'  Dr.  Poe  tes- 
tified: 'I  found  her  wrought  up,  nervous,  and 
suffering  Injury  to  her  hip  joint.  On  ex- 
amination I  concluded  It  was  an  injury  to 
the  hip  joint  and  the  contiguous  tissues  there- 
to. I  treated  her  two  weeks.  I  saw  her 
twice  a  day  most  of  the  time.  Dr.  Smart 
made  a  casual  examination.  I  next  saw  her 
at  her  mother's  bouse.  The  condition  of  the 
hip  and  the  soreness  remained  the  same. 
The  joint  seemed  to  be  limited  in  Its  motion, 
and  lasted  until  the  last  time  I  saw  her.   The 


last  time  I  examined  her  I  found  a  shtHrten- 
ing  of  the  limb,  about  three-fourths  of  an 
inch.  The  acetabulum  could  be  fractured. 
From  the  condition  of  soreness  that  seemed 
to  be  present  there  might  be  an  injury  of  that 
kind  in  this  case.  The  prlncipat  result  of  an. 
impaction  of  the  femur  and  acetabulum 
would  be  Inflammatory  action.  The  motion 
would  be  limited,  naturally  from  inflamma- 
tion. Ankylosis  is  limited  motion  and  stiff- 
ness caused  by  inflammation.  From  the  hy- 
pothetical question  you  put  to  me  I  would 
attribute  the  lameness  and  that  condition  to- 
some  contusion  of  the  tissues  Immediately 
surrounding  the  joint,  or  in  the  joint.  Anky- 
losis would  also  be  the  result  of  such  an  in- 
jury. I  would  attribute  the  inflammation  of 
the  joints  to  the  soreness  and  straining  of 
the  ligaments.  When  I  was  waiting  on  ber 
she  seemed  not  to  have  any  control  over  her 
left  limb  at  all.  I  took  It  to  be  partial  pa- 
ralysis on  account  of  lack  of  motion  in  that 
joint  I  would  consider,  under  the  same- 
statement  of  facts,  that  she  would  suffer 
with  her  spine.  It  would  also  cause  a  de- 
rangement of  the  menses,  and  I  elicited  froia 
the  patient  that  she  suffered  In  this  respect. 
If  she  suffered  with  her  back  and  kidneys- 
and  In  passing  her  urine,  I  would  attribute 
that  to  the  fail  and  the  general  shock  caused 
to  the  nervous  system.  I  would  attribute  th&^ 
nervousness  and  hysterical  condition  to  the- 
effect  produced  upon  the  nervous  system.  I 
saw  her  to-day,  and  I  tliink  the  Injury  to  the 
Joint  is  permanent  If  she  weighed  140- 
poimds,  and  was  in  good  health  and  received 
such  a  fail  as  you  described,  and  now  weighs 
only  98  pounds,  I  would  attribute  the  loss  of 
weight  to  the  general  effect  of  the  fall  and 
the  pain  she  suffered,  and  I  think  ber  nerv- 
ous troubles  would  be  of  a  lasting  nature.' 
On  cross-examination  he  testifled:  'I  know 
nothing  of  the  kidney  trouble  except  the- 
symptoms  she  gave  me.  I  discovered  some 
swelling  down  the  internal  muscles.  I  was 
present  when  Drs.  Allen  and  Duncan  made- 
their  examination.  They  did  not  find  her 
limbs  the  same  length,  but  a  degree  of  short- 
ening. They  found  about  the  same  degree  I 
did.  I  treated  ber  last  about  two  or  three 
months  after  the  accident.  The  limb  would 
not  move  out  from  its  fellow.  Part  of  the 
neck  of  the  femur  might  be  broken  and  glve^ 
inflammatory  action,  and  still  not  affect  the 
bone  Itself,  and  Dr.  Duncan  also  examined 
ber  and  reported  a  shortening.  They  made 
several  examinations  and  reported  a  short- 
ening. Dr.  Allen  said  there  was  an  Infallible 
way  to  measure  for  a  shortening,  and  meas- 
ured that  way,  and  found  the  same  amount 
of  shortening  to  the  limb  that  I  did.  We  alt 
found  a  shortening.  We  did  not  agree  that 
the  two  limbs  were  of  the  same  length,  b^ 
cause  when  I  examined  ber  the  day  before  to 
my  satisfaction  and  In  the  examination  of 
the  bone  itself  I  found  a  difference  of  one- 
half  inch  that  I  could  not  account  for.' 
There  was  no  further  evidence  as  to  ber  eam-- 
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iDg  cttpacity.  PlalntUTs  allegation  as  to  im- 
paired ability  to  earn  money  is  tbat  her  in- 
Jorieg  were  permanent,  'rendering  lier  a  crip- 
ple for  life,  and  materially  impairs  ber  ca- 
pacity to  earn  money  at  her  ordinary  occu- 
pation, or  any  other  for  trtaich  she  is  qualifi- 
ed, during  ail  the  balance  of  ber  future  life.' 

"Question  1.  Where  the  evidence  shows  a 
general  impairment  of  capacity  to  earn  mon- 
ey, but  falls  to  show  what  could  be  earned  in 
any  particular  avocation,  is  it  error  for  the 
court  to  charge  the  impairment  of  capaci^ 
to  earn  money  as  an  element  of  damage?  Or, 
in  other  words,  under  the  foregoing  statement 
was  the  charge  error?  There  seems  to  be  a 
conflict  in  the  decisions  of  the  Courts  of  Civil 
Appeals  on  this  question.  See  Railway  Co. 
V.  Bowlln,  32  8.  W.  918.  Contra:  Railway 
Co.  V.  Bird,  48  S.  W.  756;  Railway  Co.  v. 
Smith,  99  S.  W.  946;  Railway  Co.  v.  Acker, 
99  S.  W.  122.  But  see  Railway  Co.  v.  Lacy, 
86  Tex.  244,  24  8.  W.  269. 

"The  second  proposition  presented  is  that, 
where  the  evidence  shows  that  plalntilC  had 
sustained  certain  injuries  or  endured  physical 
I»ain  or  mental  snftering  not  alleged  in  her 
petition.  It  is  error  for  the  court  to  Instruct 
the  Jury,  as  stated  in  the  assignment  above 
quoted,  without  limiting  the  recovery  to  the 
injuries  and  suffering  alleged  in  her  petition. 
There  was  no  allegation  as  to  injury  to  her 
head,  arms,  or  digestive  organs.  Newman, 
witness  for  plaintiff,  testified  on  direct  ex- 
amination as  follows:  'Q.  Did  she  complain 
of  any  suffering  in  any  other  part  of  the 
body  except  the  hips  and  limbs?  A.  Tes,  sir; 
I  believe  she  claimed  her  head  and  arms  hurt 
her  some,  as  well  as  I  remember.'  Dr.  Mose- 
ley  testified:  'Q.  Did  she  give  you  a  history 
of  the  case?  A.  Yes.  sir;  she  said  she  suf- 
fered with  some  irregularity  with  reference 
to  her  kidneys  and  digestive  organs.  Q. 
Did  she  say  anything  about  her  kidneys?  A. 
That  Is  what  I  say.  Her  kidneys  and  di- 
gestive organs  were  all  impaired  to  a  degree.' 
At  this  point  Mr.  Pace,  attorney  for  plain- 
tiff, said:  'He  used  the  words  "digestive  or- 
gans." and  we  haven't  alleged  that,  and  we 
would  like  for  him  to  mention  the  particular 
organs.  Q.  Mention  the  particular  organs. 
Tou  say  the  kidneys?  A.  Yes,  sir;  and  the 
female  organs.'  There  was  no  objection  to 
this  evidence.  The  evidence  on  the  whole 
case  was  such  as  to  warrant  the  amount  of 
the  verdict,  irrespective  of  this  evidence,  and 
there  Is  no  complaint  as  to  the  verdict  being 
too  large  or  excessive. 

"Question  2.  Was  the  charge  prejudicial  to 
defendant,  'or  was  it  such  as  to  require  a  re- 
versal of  the  case? 

"Question  8.  The  evidence  being  sufficient 
to  warrant  the  Jury  in  finding  a  verdict  for 
$2,806,  and  no  assignment  complaining  of  it 
being  excessive,  is  appellant  in  a  position  to 
claim  error  in  the  charge  on  either  ground 
su^ested,  even  if  it  be  held  error  in  either 
respect?" 

It  Is  not  clear  to  our  minds  that  there  la 


any  conflict  in  the  decisions  referred  to  by 
the  Court  of  Civil  Appeals.  Questions  like 
the  first  must  necessarily  be  decided  upon 
the  facts  of  each  case  In  which  they  arise. 
The  question  being  whether  or  not  there  was 
any  evidence  authorizing  the  submission  of 
the  element  of  damage  from  impairment  of 
capacity  to  earn  money,  its  decision  must  de- 
pend upon  the  evidence  in  the  case  in  which 
the  charge  is  given,  and  if  there  be  anything 
in  the  evidence  upon  which  the  allowance  of 
any  sum,  however  small,  can  properly  be 
made  for  such  damage,  the  objection  to  the 
charge  is  met  There  are  several  elements  of 
damage  to  be  considered  in  suits  for  i)ersonaI 
injuries.  As  to  some  of  them  it  is  practica- 
ble to  prove  the  loss  sustained  with  some  de- 
gree of  exactness.  Such  are  doctor's  bills, 
medicines,  and  the  like.  Of  these  the  law  re- 
quires such  proof.  In  many  cases  the  value 
of  time  lost  by  the  plaintiff  may  also  be  so 
proved,  while  In  some  such  proof  cannot  be 
made,  as  in  case  of  a  wife  and  mother  per- 
forming the  various  duties  of  housekeeper. 
This  Is  true  also  of  earning  capacity  and  of 
injury  to  It.  The  law  only  exacts  the  kind  of 
proof  of  which  the  fact  to  be  proved  is  sus- 
ceptible, but  it  does  exact  that.  The  earning 
capacity  of  the  plaintiff  In  this  case  as  a 
stenographer  was  probably  susceptible  of  defi- 
nite proof.  If  it  was  otherwise,  the  facts 
which  made  it  so  should  have  been  shown  to 
have  entitled  her  to  have  the  Jury  estimate 
it  In  their  own  Judgment  without  fuller  proof, 
and  to  allow  full  compensation  as  for  a  dim- 
inution in  the  amount  of  her  earnings.  Nev- 
ertheless, If  there  is  evidence  to  show  with 
sufficient  deflniteness  the  loss  of  any  part  of 
that  which  she  would  have  earned  but  for  her 
Injuries,  the  submission  of  tbat  element  was 
justified. 

It  appears  that  before  she  was  hurt  she 
could  and  did  walk  to  and  from  her  work, 
and  that  since  her  injuries  she  has  been  com- 
pelled to  ride  upon  street  cars.  From  their 
own  general  knowledge  and  experience  the 
Jury  could  say  that  this  diminished  to  some 
extent  the  returns  from  her  employment,  and 
we  think  this  evidence  was  as  definite  as 
should  be  required  to  show  loss  of  earning 
power  to  the  extent  indicated  by  it.  Evi- 
dence is  adduced  to  put  the  jury  in  possession 
of  facts  from  which  they  can  determine  the 
extent  of  impairment  of  earning  power,  and 
Is  not  Intended  in  Itself  to  establish  a  fixed 
measure  of  damagea  When  the  Jury  are  In- 
formed of  such  a  fact  as  that  Just  stated, 
they  have  enough  to  enable  them  to  allow 
something  upon  that  score.  That  they  are 
not  so  Informed  as  to  permit  them  to  allow 
for  the  full  extent  of  such  loss  is  no  reason 
for  saying  that  they  cannot  allow  for  the  part 
of  which  they  are  sufficiently  informed. 

In  answer  to  the  first  question  it  is  proper 
only  to  say  that  the  charge  was  not  erroneous 
in  submitting  the  element  of  damages  re- 
ferred to.  As  we  have  stated,  all  such  charg- 
es are  tested  by  the  state  of  the  pleadings 
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and  erldence  In  the  case  in  which  they  are 
given,  and  the  evidence  must  be  such  as  the 
nature  of  that  case  calls  for.  It  Is  not  prac- 
ticable, therefore,  to  lay  down  a  general  rule 
such  as  Is  called  for  by  the  first  part  of  this 
question. 

The  second  question  is  answered  In  the 
negatlye.  The  charge  given  referred  neither 
to  the  pleadings  nor  the  evidence.  It  con- 
tained no  intimation  to  the  Jury  that  they 
were  to  look  to  matters  In  evidence  which 
had  not  been  pleaded.  The  Jury  were  in 
no  way  told  either  that  they  could  find  for 
injuries  not  pleaded,  or  for  injuries  not  prov- 
ed. The  failure  to  expressly  confine  their  at- 
tention to  matters  both  pleaded  and  proved 
was  therefore  a  mere  omission,  which  shoold 
have  been  cured,  if  the  defendant  desired, 
by  a  requested  Instmcticm. 

In  the  cases  relied  on  by  appellant  the 
charges  were  so  constructed  as  to  contain  af- 
firmative misdirections,  calculated  to  cause 
the  Jury  to  base  their  verdict  upon  matters 
proved  but  not  alleged.  Besides,  the  certif- 
icate does  not  make  it  appear  that  there  was 
evidence  of  any  injuries  not  alleged.  There 
was  no  allegation  of  Injury  to  the  head,  or 
arms,  or  digestive  organs;  but  the  evidence 
was  of  suffering  In  those  parts,  which,  so 
far  as  we  can  know  from  the  certificate, 
might  have  resulted  from,  and  have  been  ad- 
ditional symptoms  of,  the  Injuries  which 
were  alleged. 

An  answer  to  the  third  question  Is  made  un- 
necessary by  the  answer  to  the  second. 


STATE  V.  BURGESS  et  al. 
(Supreme  Court  of  Texas.    April  29,  190a) 

1.  INSURANCB— "LiVK  STOOK  INSUBANCE  COM- 
PANY"—"MUTUAL  RELiEr  Associations." 

A  "live  stock  insurance  company"  incor- 
porated under  Rev.  St.  1895,  art.  642,  subd.  46, 
authorizing  the  incorporation  of  fire,  marine, 
life,  and  live  stock  insurance  companies,  to  con- 
duct a  live  stock  insurance  comx>any  on  a  mu- 
tual or  co-operative  plan  without  capital  stock, 
and  to  issue  policies  of  indemnity  on  live  stock 
to  its  member,  is  a  live  stock  insurance  com- 
pany conducted  on  the  mutual  or  co-operative 
plan,  and  is  not  a  "mutual  relief  association" 
within  article  3096,  providing  that  nothing  in 
the  title— title  58,  entitled  "Incorporation  of 
Insurance  Companies"— «hall  apply  to  mutnal 
relief  associations. 

2.  Statutes— Revisions   op   Statutes— Con- 
struction. 

The  rule  that  a  revision  of  the  statutes 
making  no  substantial  change  in  the  pre-exist- 
ing law  shall  be  taken  as  only  embodying,  in 
changed  form,  the  statutes  previously  existing, 
is  not  conclusive  where  the  revision  was  adopted 
by  the  Legislature,  and  has  the  force  of  law,  es- 
pecially where  the  revision  contained  new  pro- 
visions, and  enlarged  and  systematized  old  ones. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  216.] 

3.  Insubance— Live  Stock  Insubancb— Stat- 
utes—Applicability. 

Rev.  St.  1895,  art  3028,  providing  that 
any  number  of  persons  desiring  to  form  a  com- 
pany to  transact  insurance  business  shall  adopt 
and  sign  articles  of  incorporation  and  submit 
the  same  to  the  Attorney  General,  who,  on  find- 


ing them  to  be  in  accordance  with  the  law  o( 
the  state,  shall  attach  his  certificate  thereto, 
etc.,  when  considered  in  connection  with  the 
history  of  the  legislation  showing  that  it  is 
formed  from  the  act  of  1875,  containing  pro- 
visions for  the  filing  of  the  certificate  of  arti- 
cles of  incorporation  of  fire  and  and  marine  in- 
surance companies,  and  the  act  of  1876  con- 
taining a  like  provision  applicable  to  all  insui^ 
ance  companies,  and  when  considered  in  connec- 
tion with  other  provisions  of  the  title  entitled 
"Incorporation  of  Insurance  Companies,"  is  a 
general  provision  applicable  to  all  insurance 
companies  except  such  as  may  be  excluded  by 
section  3096,  providing  that  nothing  in  the  title 
shall  be  construed  to  apply  to  mutual  relief 
associations. 
4.  Saue. 

Rev.  St  1895,  art  3029,  providing  that  the 
articles  of  incorporation  of  insurance  com- 
panies shall  contain  the  amount  of  the  capital 
stock,  which  shall  in  no  case  be  less  than 
$100,000,  taken  from  the  provisions  of  the  pre- 
existing statutes  relating  to  stock  companies, 
means  that  stock  companies  shall  not  have  less 
than  $100,000  capital  stock,  and  does  not  limit 
the  general  provisions  of  article  3028  providing 
for  the  incorporation  of  companies  for  the  pur- 
pose of  transacting  insurance  business  to  stock 
companies,  or  to  any  other  class  of  companies. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  the  state  against  W.  N.  Bnrgess 
and  another.  There  was  a  judgment  of  the 
appellate  court  (107  8.  W.  366)  affirming  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

R.  V.  Davidson,  Atty.  Gen.,  and  Wm.  EL 
Hawtdns,  Asst  Atty.  Gen.,  for  the  State. 
J.  M.  Patterson,  for  defendants  In  error. 


WILLIAMS,  J.  The  object  of  this  suit  is 
to  restrain  the  defendants  from  carrying  on 
a  live  stock  Insurance  business  under  the 
charter  of  a  corporation  called  the  Southwest- 
em  Live  Stock  Insurance  Company.  The 
general  grounds  of  the  action  were  that  the 
company  was  not  legally  Incorporated  and 
had  not  complied  with  conditions  prescribed 
by  the  laws  of  the  state  to  entitle  It  to  con- 
duct an  insurance  business.  The  more  spe- 
cific allegation  was  that  the  charter,  a  copy 
of  which  was  attached  to  the  petition,  bad 
only  been  filed  with  the  Secretary  of  State, 
and  bad  never  been  approved  by  the  Attorney 
General,  in  addition  to  which  was  a  general 
allegation  that  the  company  had  never  com- 
plied or  attempted  to  comply  with  the  laws 
regulating  insurance  companies.  The  peti- 
tion also  prayed  for  a  cancellation  of  the 
charter.  In  the  district  court  the  demurrers 
of  the  defendants  were  sustained,  and  the 
cause  was  dismissed,  and  this  action  was 
affirmed  by  the  Court  of  Ciyll  Appeals.  The 
demurrers  were  styled  general  and  si>ecial, 
but  the  latter  consisted  only  of  the  assign- 
ment of  reasons  which,  if  sound,  would  sus- 
tain the  general  demurrer.  The  question, 
therefore.  Is  not  as  to  the  formal  sufficiency 
of  the  petition,  but  Is  whether  or  not  the 
substance  of  a  good  cause  of  action  Is  shown; 
and  this  Is  the  question  discussed  in  the 
briefs. 
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The  Court  of  Civil  Appeals  held  that  tfalB 
company  was  exempted  by  article  3006  of  the 
Revised  8ta,tTite8  of  1895  from  compliance 
with  the  other  provisiona  of  the  title  (58)  of 
which  that  article  U  a  part  Article  3096  1b 
as  follows:  "Nothing  in  this  title  shall  be  con- 
strued to  affect  or  in  any  way  apply  to  mu- 
tual relief  associations  organized  and  char- 
tered under  the  general  incorporation  laws  of 
Texas,  or  which  are  organized  under  the 
laws  of  any  other  state,  which  have  no  capi- 
tal stocl;,  and  whose  relief  funds  are  created 
and  sustained  by  assessments  made  upon  the 
members  of  said  associations  in  accordance 
with  their  several  by-laws  and  regulations; 
provided,  that  the  principal  officer  of  every 
such  benevolent  organization  (not  conducted 
by  lodges  a  quorum  of  whose  members  meet 
In  their  respective  lodge  rooms  at  least  once 
each  month),  shall  be  required  to  make  an 
annual  statement  under  oath  to  the  depart- 
ment of  agriculture.  Insurance,  statistics  and 
history,  on  the  first  day  of  January  of  each 
year,  or  within  sixty  days  thereafter,  show- 
ing—{The  essentials  of  the  report  are  here 
given].  And  should  any  such  benevolent  or- 
ganization refuse  or  neglect  to  malie  an  an- 
nual report  as  above  required,  it  shall  be 
deemed  an  Insurance  company  conducted  for 
profit  to  its  officers,  and  amenable  to  the  laws 
governing  such  companies." 

The  Southwestern  Live  Stock  Insurance 
Company  was  Incorporated  tn  April,  1906,  un- 
der subdivision  46,  art.  642,  Rev.  St.  1895, 
which  authorizes  the  incorporation  of  com- 
panies "for  the  organization  of  fire,  marine, 
life,  and  live  stock  insurance  companies." 
Its  charter  states  Its  purpose  to  be  to  "conduct 
a  live  stock  insurance  company  or  business 
upon  a  mutual  or  cooperative  plan  without 
authorized  capital  stock,  and  to  issue  policies 
of  indemnity  upon  live  stock  to  the  members 
of  this  association."  It  further  states  that 
It  "shall  collect  from  its  members  dues,  fees, 
or  premiums  for  the  operation  of  said  asso- 
ciation," and  that  it  "owns  no  goods,  chattels, 
lands,  rights,  credits,  or  assets."  Is  it  a 
"mutual  relief  association"  such  as  Is  men- 
tioned in  article  3096?  We  think  it  clearly  is 
not.  It  is  merely  a  live  stock  Insurance  com- 
pany conducted  on  the  mutual  or  co-operative 
plan.  If  there  were  any  doubt  as  to  whether 
the  description  "mutual  relief  association" 
by  itself  would  apply  to  such  a  company, 
there  can  be  none  when  we  read  In  connec- 
tion with  that  the  further  language,  "such 
benevolent  organization,"  twice  used  in  ar- 
ticle 3096,  to  further  Indicate  the  character 
of  the  companies  referred  to.  No  stretch  of 
tills  language  could  make  it  fit  such  a  busi- 
ness as  that  now  in  question.  And  we  are 
not  without  authority  as  to  the  kinds  of  com- 
panies included  in  this  provision  of  the  stat- 
ute. In  Farmer  v.  State,  69  Tex.  569,  7  S. 
W.  223,  Chief  Justice  Willie  said  of  it:  "In 
our  opinion,  the  statute  applies  to  no  other 
associations  except  those  organized  under 
title  20,  Rev.  St  1895,  for  benevolent  pur- 


poses. If  organized  for  profit,  the  law  did 
not  Intend  to  change  their  nature,  or  declare 
that  to  be  benevolent  which  was  not  so  In 
reality."  It  needs  no  argument  to  demon- 
strate that  this  company  is  not,  what  It  does 
not  pretend  to  be,  a  benevolent  organization. 
It  is  equally  clear  that  the  mutual  relief  as- 
sociations exempted  by  article  3096  are  benev- 
olent organizations.  If  possible  this  is  made 
clearer  by  the  act  adopted  In  1895,  which 
now  forms  chapter  4  of  title  58,  and  regulates 
the  organization,  conduct,  and  supervision  of 
"Home  Uife  and  Accident  Insurance  Com- 
panies." In  section  3096w  an  exception  was 
made  corresponding  with  the  act  of  1885  (ar- 
ticle 3096)  In  which  the  character  of  the  or- 
ganizations excepted  was  much  more  careful- 
ly defined  as  "Mutual  benefit  organizations," 
also  designated  as  "such  benevolent  organiza- 
tions," of  which  a  niunber,  such  as  the  Order 
of  Chosen  Friends,  the  Knights  of  Honor, 
and  other  like  societies,  were  named  by  way 
of  illustration. 

Another  position  of  some  plausibility  is 
taken  by  counsel  for  defendants.  It  is  that 
this  company  is  not  within,  and  not  required 
to  comply  with,  the  affirmative  provisions  of 
title  68,  for  noncompliance  with  which  it  is 
attacked.  The  particular  provision  invoked 
by  the  specific  allegations  of  the  petition  is 
that  contained  in  article  3028  as  follows: 
"Any  number  of  persons  desiring  to  form  a 
company  for  the  purpose  of  transacting  in- 
surance business  shall  adopt  and  sign  articles 
of  incorporation,  and  submit  the  same  to  the 
Attorney  General,  and  if  said  articles  shall 
be  found  by  him  to  be  in  accordance  with  the 
law  of  this  state,  and  of  the  United  States,  he 
shall  attach  thereto  his  certificate  to  that  ef- 
fect, whereupon  such  articles  shall  be  de- 
posited with  the  commissioner  of  Insurance." 
This  article  is  immediately  followed  by  3029, 
which  specifies  the  information  the  articles 
of  Incorporation  shall  contain,  among  which 
is:  "The  amount  of  its  capital  stock,  which 
shall  in  no  case  be  less  than  one  hundred 
thousand  dollars."  Many  other  provisions  of 
the  title  are  so  worded  as  to  Indicate  that  in 
them  at  least  the  Legislature  was  regulating 
only  companies  doing  life,  health,  fire,  and 
marine  insurance  business,  and  of  these  only 
such  companies  as  operate  upon  a  capital 
stock.  Certainly  many  of  the  provisions  ap- 
ply only  to  such  companies. 

In  maintaining  his  contention  counsel  un- 
dertakes an  elaborate  review  of  the  insurance 
laws  existing  previous  to  the  adoption  of  the 
Revised  Statutes  of  1879,  in  which  was  first 
inserted  in  its  present  form  the  provision 
which  is  now  article  3028  of  the  revision  of 
1895,  in  order  to  show  that  those  laws  con- 
tained, in  substance,  all  that  is  in  that  arti- 
cle and  in  the  other  provisions  of  title  58  ma- 
terial to  the  question,  and  that  they  relat- 
ed only  to  stock  companies  engaged  in  life, 
health,  fire,  and  marine  insurance,  and  not  tc 
live  stock  Insurance  companies,  o;:  to  mutual 
companies  of  any  character.    And  it  is  con- 
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tended  tbat  this  affords  further  ground  for 
the  construction  of  the  proTlslong  of  title  58 
for  which  defendants  contend,  because,  It  is 
urged,  the  rerisions  of  1879  and  1895  should 
be  taken  as  only  embodying,  In  changed  form, 
statutes  previously  existing.  This  argument 
Is  persuasive,  and  the  principle  of  construc- 
tion thus  invoked  should  control  In  the  in- 
terpretation of  the  Revised  Statutes  where. 
In  the  revision,  no  substantial  change  has 
been  made  from  the*  pre-existing  law.  But 
it  is  never  conclusive,  for  the  reason  that 
those  Codes  were  adopted  by  the  Legislature, 
and  have  the  force  of  law,  and  when  they  dif- 
fer from  the  previous  statutes  they  must  con- 
trol. This  Is  especially  true  of  the  codlflca- 
tion  of  1879,  in  which,  as  is  well  known,  new 
provisions  were  inserted  and  old  ones  were 
enlarged  and  systematized.  But  we  may  ap- 
ply the  defendants'  system  of  reasoning  in  the 
decision  of  the  present  question,  without  as- 
suming that  in  the  revisions  there  has  been 
anything  more  than  formal  alterations  in 
the  statutes  so  far  as  they  bear  upon  this 
question.  It  is  true  that  the  great  body  of 
the  provisions  of  title  58  regulating  insurance 
companies  and  their  business  was  formed  by 
a  combination  of  the  Insurance  laws  of  1874 
(page  197,  c.  145)  and  1875  (page  31,  c.  31),  and 
that  the  first  related  only  to  life  and  health 
Insurance  companies,  and  the  latter  to  fire 
and  marine  Insurance  companies.  It  is  also 
true  that  the  act  of  1875  contained  a  provi- 
sion, in  substance,  the  same  as  that  of  arti- 
cle 3028,  wblcb  related  alone  to  fire  and  ma- 
rine insurance  companies,  and  had  no'  gen- 
eral application  to  all  Insurance  companies. 
It  required  the  filing'  of  the  articles  of  in- 
corporation with  the  comptroller,  the  depart- 
ment of  insurance,  etc.,  not  being  then  in  ex- 
istence— a  difference  which  is  not  material. 
But  It  is  not  true  that  these  were  the  only 
laws  which  entered  Into  the  revision  of  1879 
and  afterwards  into  title  68  of  the  present 
revision.  In  the  first  place  the  general  oor- 
I>oration  law  of  1874  had  authorized  the  for- 
mation of  corporations  "for  any  other  pur- 
pose Intended  for  mutual  profit  or  benefit  not 
otherwise  especially  provided  for,  and  not 
Inconsistent  with  the  Constitution  and  laws 
of  this  state" ;  and  it  cannot  be  doubted  that 
under  this  insurance  corporations  other  than 
life,  health,  fire,  and  marine  Insurance  com- 
panies could  have  been  formed.  Whether  any 
others  had  been  actually  Incorporated  or  not, 
it  was  among  the  possibilities  that  they  might 
be  incorporated,  when  in  1876  (Laws  1876,  p. 
219,  c.  133)  the  Legislature  passed  the  law 
creating  the  department  of  Insurance,  etc. 
The  first  section  of  that  act  declared  that  the 
department  "shall  be  charged  with  the  execu- 
tion of  all  laws  now  in  force  or  which  may 
be  hereafter  enacted  In  relation  to  insurance 
and  insurance  companies  doing  business  in 
this  state."  'The  first  and  second  clauses  of 
section  8  declared  It  to  be  the  duty  of  the 
commissioner,  "first,  to  see  that  all  laws  of 
this  state  respecting  insurance  companies  are 


faithfully  executed ;  second,  to  file  in  his  of- 
fice every  charter  or  declaration  of  organiza- 
tion of  a  company  with  the  certificate  of  tht 
Attorney  General,  and  on  application  of  the 
corporators  to  furnish  them  with  a  certified 
copy  thereot"  The  provisions  are  not  con- 
fined to  any  particular  class  of  companies  or 
of  insurance,  but  expressly  apply  to  the  busi- 
ness of  insurance  under  all  laws  then  existing 
or  thereafter  enacted,  and  to  evory  charter 
of  an  Insurance  company.  For  this  reason 
they  cannot  be  limited  In  their  application 
to  Insurance  companies  or  businesses  then 
known  to  exist  and  regulated  by  other  laws. 
The  expressions,  "All  laws  now  in  force,  or 
which  may  be  hereafter  enacted  in  relation 
to  Insurance  and  insurance  companies,"  "all 
laws  respecting  insurance  companies,"  and 
"every  charter  or  declaration  of  organiza- 
tion of  a  company,"  admit  no  such  construc- 
tion. The  sources  from  which  article  3028 
flowed  are  thus  seen  to  have  been  the  act  of 
1875,  in  which  the  provision  in  regard  to  the 
certification  and  filing  of  the  articles  of  in- 
corporation was  confined  to  fire  and  marine 
insurance  companies,  and  the  act  of  1876,  in 
which  a  like  provision  applied  to  all  com- 
panies. It  Is  easily  seen  that  the  revisers, 
without  changing  the  existing  law,  expressed 
in  article  3028  the  effect  of  the  pre-existing 
provisions,  making  the  article  apply  to  all 
insurance  corporations,  as  the  act  of  1876 
had  done.  This  is  further  evident  from  the 
manner  in  which  they  distributed  the  provi- 
sions of  that  act.  The  second  provision  quot- 
ed from  section  8  was  placed  in  article  3028 
in  the  chapter  of  title  58  relating  to  the  "In- 
corporation of  insurance  companies,"  where 
It  more  properly  belonged,  while  the  provi- 
sion quoted  from  section  1  and  other  provi- 
sions of  the  act  of  1876  defining  the  duties  of 
the  commissioner  were  in  substance  repro- 
duced In  chapter  2  of  the  title  where  those 
duties  are  now  prescribed.  We  are  thus  led 
to  the  conclusion  that  article  3028  in  its  ori- 
gin was,  as  in  its  language  It  is,  a  general 
provision  applicable  to  all  insurance  corpo- 
rations except  such  as  may  be  excluded  by 
article  3096.  In  the  same  way  the  provision 
that  the  capital  stock  "shall  In  no  case  be  less 
than  $100,000,"  and  others  relating  alone  to 
capital  stock,  are  restricted  to  stock  com- 
panies. The  forms  of  expression  used  are 
explained  by  the  fact  that  they  are  taken 
from  provisions  of  pre-existing  statutes  relat- 
ing to  stock  companies,  and  they  mean  that 
stock  companies  shall  not  have  less  than 
$100,000  capital  stock,  and  the  like,  and  do 
not  limit  the  general  provisions  of  article 
3028  to  stock  companies,  nor  to  any  other 
class  of  companies.  Unless  those  provisions 
concerning  capital  stock  are  so  restricted  as 
to  make  them  apply  only  to  those  companies 
whose  charters  require  them  to  have  capital 
stock,  and  thus  to  reconcile  them  with  pro- 
visions which  apply  to  insurance  companies 
generally.  It  would  be  diflJcult  to  resist  the 
conclusion  that  they  entirely  exclude  from 
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doing  buslneas  In  this  state  companies  with- 
out stock  except  some  especially  mentioned, 
which  would  be  fatal  to  defendants'  case. 

It  Is  argued  that  article  3028  should  not 
have  this  construction,  because  no  other  pro- 
visions of  title  58  apply  to  such  companies  as 
that  in  question,  and  that  It  is  not  reasonable 
to  suppose  that  the  mere  approval  and  filing 
of  articles  of  incorporation  were  required  of 
companies  other  than  those  whose  businesses 
iare  regulated  by  aiich  other  provisions.  This 
argument  would  have  force  should  we  agree 
with  the  assumption  on  which  It  is  based. 
But  we  are  not  prepared  to  concede  that  none 
of  the  other  provisions  apply  to  companies 
other  than  those  which  are  specially  named 
and  treated  In  some  of  the  articles,  viz., 
stock  companies  doing  life,  health,  fire,  and 
marine  Insurance  business.  There  are  pro- 
visions of  a  very  general  nature,  some  of 
which  are  taken  from  the  act  of  1876,  which 
jnay  apply  to  all.  What  ones  do  so  apply  this 
appeal  does  not  require  us  to  determine.  Of 
this  much  we  have  no  doubt  that  the  law  cre- 
ating the  department  of  insurance,  etc,  laid 
the  basis  for  the  superyislon  of  all  corpora- 
tions doing  an  insurance  business  in  this 
state,  and  that  the  provision  carried  into  ar- 
ticle 3028  as  we  have  shown  was  inserted 
for  that  purpose.  Whether  other  adequate 
means  and  methods  have  been  provided  or 
not,  that  requirement  Is  clear,  and  it  is  enough 
to  sustain  this  action. 

The  petition  showed  that  the  defendants 
were  doing  an  insurance  buslneas  without 
having  complied  with  article  3028,  and  to 
that  extent,  at  least,  stated  a  good  cause  of 
action. 

Reversed  and  remanded. 


TEXAS  CENT.  RY.  CO.  v.  PRUITT. 
(Supreme  Court  of  Texas.    May  rt,  1908.) 
RAiLKOADa— Fencing  Track— Injury  to  Ahi- 
ifAi^ — Gates— DUTT  to  Maintain. 

Rev.  St.  1895,  art  4528,  provides  that  rail- 
roads shall  be  liable  to  the  owner  for  the  value 
of  all  stock  killed  or  injured  by  the  locomotives 
and  cars  mnnin?  over  the  roads,  etc.,  and,  if  the 
company  shall  have  fenced  its  track,  it  shall 
then  only  be  liable  in  cases  of  iqjury  resulting 
fnnn  a  want  of  ordinary  care.  Held  that,  where 
a  railroad  company  bad  fenced  its  track  and 
placed  gates  in  the  fence  for  the  accommodation 
of  the  landowner,  it  was  the  company's  duty  to 
maintain  the  fence  and  gate  in  such  condition 
as  under  ordinary  circumstances  to  effectually 
turn  live  stock  of  ordinary  disposition  and  docil- 
ity, and  that  it  was  not  relieved  from  liability 
for  the  killing  of  animals  which  strayed  onto 
the  right  of  way  by  mere  proof  of  the  exercise 
of  ordinary  care  in  maintaining  the  fence. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Sixth  Supreme  Judicial  District. 

Action  by  M.  Pruitt  against  the  Texas  Cen- 
tral Railway  Company.  A  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  by  which  questions  were  certified  to 
the  Supreme  Court.    Answers  given. 

Martin  ft  George,  for  appeUant  Nugent  & 
Carter,  for  appellee. 


GAINES,  C.  J.  These  are  certified  ques- 
tions from  the  Court  of  Civil  Appeals  for  the 
Sixth  Supreme  Judicial  District.  The  state- 
ment and  questions  are  as  follows: 

"The  Court  of  Civil  Appeals  of  the  Sixth 
Supreme  Judicial  District,  desiring  to  certify 
the  hereinafter  Stated  question  to  the  Su- 
preme Court  of  the  state  of  Texas,  makes 
known  to  that  court  that  the  above  styled  and 
numbered  cause  Is  now  properly  and  in  full  re- 
quirements of  law  pending  in  this  Court  of  Civ- 
il Appeals,  and  pending  therein  for  rehearing 
on  a  proper  written  motion  for  rehearing 
legally  and  properly  filed  by  appellant  in  the 
time  and  manner  required  by  law,  and  with 
legal  notice  thereof  to  appellee,  from  a  deter- 
mination of  the  case  by  this  Court  of  Civil 
Appeals  in  written  afiBrmance  of  the  Judg- 
ment rendered  by  the  trial  court.  The  appel- 
lee instituted  the  suit  against  appellant  In 
the  Justice  court  to  recover  |125,  the  value 
of  a  mule  that  was  alleged  to  have  been  kill- 
ed by  a  locomotive  of  the  railway  company. 
Appellee  recovered  a  Judgment  against  the 
appellant  in  the  Justice  court,  and  the  ap- 
pellant appealed  to  the  county  court.  The 
appeal  to  the  county  court  was  perfected  in 
the  manner  and  terms  required  by  law.  In' 
the  county  court  the  appellee,  in  a  trial  be- 
fore a  Jury,  recovered  a  Judgment  for  $125 
against  appellant;  from  which  Judgment  the 
appellant  has  perfected  an  appeal  in  all  re- 
quirements of  law  to  the  Court  of  ClvU  Ap- 
peals. The  allegations  in  appellee's  trial  peti- 
tion In  Justice  court,  wliich  were  the  same  In 
county  court,  are  to  the  effect  that  the  mule 
was  run  over  and  killed  on  the  right  of  way 
by  a  locomotive  of  the  appellant  which  was 
then  being  operated  on  Its  track;  that  the 
mule  'was  permitted  by  the  railroad  company 
to  enter  upon  Its  track  through  a  defective 
gate  upon  Its  right  of  way,  and  which  said 
gate  the  defendant  permitted  to  remain  in  a 
dilapidated  condition.'  Appellant  answered 
by  general  denial,  and  that  at  the  time  and 
at  the  place  where  the  said  animal  was  kill- 
ed the  right  of  way  was  Inclosed  by  a  good 
and  sufficient  fence,  and  that  the  gate  In  said 
fence  at  said  time  and  place  was  in  good 
repair,'  and  'that  the  agents  and  employes 
were  exercising  ordinary  care  at  the  time  in 
the  operating  of  said  train.'  At  the  trial  of 
the  ease  In  the  county  court  the  court  in- 
structed the  Jury  to  the  effect  that,  if  the  rail- 
way company  had  fenced  its  right  of  way 
and  erected  gates  In  its  fence,  it  would  not  be 
liable  in  this  case  for  killing  the  mule,  but  if 
the  Jury  found  from  the  evidence  that  the 
company  had  failed  to  erect  substantial  gates 
sufficient  to  turn  ordinary  stock,  and  to  keep 
Its  said  gates  in  repair,  as  to  substantial 
defects  in  such  gates  the  company  would  be 
liable.'  The  appellant  requested  the  follow- 
ing special  charge,  which  was  by  the  court  re- 
fused: 'If  you  believe  from  the  evidence 
the  defendant  railway  company  had  Its  right 
of  way  fenced  at  the  time  and  place  where 
the  plaintifTs  animal  Is  alleged  to  have  been 
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killed,  and  that  gates  had  been  put  In  on 
said  right  of  way  fence  for  the  use  and  bene- 
fit of  the  plaintiff  in  this  case,  and  if  you 
further  believe  from  the  evidence  that  the 
gate  put  In  by  the  defendant  company  was 
such  a  gate  as  a  person  of  ordinary  care 
would  build,  and  that  the  defendant  company 
used  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  the  same  or  slml- 
Inr  circumstances  to  keep  such  gate  In  sub- 
stantial repair,  then  you  will  find  for  the 
defendant  company.' 

"The  appellant.  In  appropriate  assignments 
of  error,  complains  of  the  court's  charge  to 
the  effect  (1)  that  It  Is  not  required  to  erect 
and  maintain  a  substantial  fence  sufficient 
to  turn  ordinary  stock;  (2)  that  the  charge 
requiring  the  company  'to  keep  the  fence  In 
repair"  imposes  upon  the  railway  a  greater 
degree  of  responsibility  than  authorized  by 
law ;  (3)  that  the  law  only  Imposes  a  liability 
upon  the  company  for  failure  to  exercise  or- 
dinary care  to  repair,  the  fence,  where  the 
road  has  once  been  fenced.  Appellant  com- 
plains that  the  court  should  have  given  the 
special  charge  because  (1)  the  railway  com- 
pany Is  only  required  to  exercise  ordinary 
care  to  maintain  the  fence,  after  it  Is  once 
erected,  and  Its  liability  after  once  the  fence 
Is  erected  is  dependent  upon  the  failure  to 
exercise  ordinary  care  to  maintain  it.  and  (2) 
the  standard  to  judge  its  liability  for  repair 
of  the  fence  Is  ordinary  care. 

"The  facts  that  gave  rise  to  the  court's 
charge,  and  material  to  the  question,  are: 
Appellant's  line  of  railway  runs  through  the 
appellee's  farm.  Appellee's  house  and  bam 
and  pasture  are  situated  on  the  north  side, 
and  the  cultivated  portion  of  bis  farm  Is  sit- 
uated on  the  immediate  south  side  of  the  rail- 
way track.  Upon  each  side  of  the  track  run- 
ning through  this  farm  the  railway  company 
had,  some  time  previous  to  the  suit,  erected 
a  wire  fence — the  height  and  kind  not  given 
in  the  record.  About  four  years  previous  to 
the  Injury  sued  for  the  appellant,  in  com- 
pliance with  a  statutory  demand  by  ai^llee, 
placed  a  gate  In  its  right  of  way  fence  to 
enable  appellee  to  get  to  and  from  the  parts 
of  his  farm  situated  on  immediate  opposite 
sides  of  the  railway  right  of  way.  Appellee 
had  nothing  to  do  with,  or  control  over,  the 
gate,  or  opening,  In  the  fence.  The  gate  was 
made  of  plank,  and  placed  In  and  as  a  part 
of  the  fence,  and  arranged  so  as  to  slide  be- 
tween posts  of  the  fence,  and  fastening,  when 
closed,  at  the  end  of  a  post  In  the  fence. 
This  fastening  consisted  of  a  little  piece  of 
plank  that  extended  out  resting  on  a  like 
plank  nailed  to  the  post.  The  gate  when 
shut  was  about  4  feet  high  at  one  end  and  38 
inches  at  the  other  end  resting  on  the  ground. 
Appellee  turned  his  mule  In  his  pasture  late 
one  evening,  and  next  morning  he  found  the 
mule  inside  the  right  of  way,  near  the  appel- 
lant's track,  dead,  having  escaped  from  the 
pasture  over  the  gate  on  to  the  right  of  way 
some  time  during  the  night.    The  appellant's 


locomotive  fireman  testified  that  the  mule 
was  struck  and  killed  by  the  locomotive  of 
appellant  that  night,  while  the  engine  was 
running  down  grade  at  the  rate  of  35  miles 
per  hour.  The  gate  was  closed  when  the  mule 
was  put  In  the  pasture,  and  was  closed  early 
next  morning  when  appellee  began  searching 
for  his  mule,  and  It  was  not  through  means 
of  the  gate's  being  left  open  that  the  mule 
got  on  the  right  of  way.  Appellee  proved  by 
witnesses  that  for  several  weeks  prior  to  the 
Injury  the  gate  was  out  of  repair,  and  that 
appellant's  section  foreman  had  been  notified 
of  its  condition.  The  condition  of  the  gate 
at  the  time  of  and  before  the  Injury  is  de- 
scribed by  the  witnesses  testifying  for  ap- 
pellee, the  cross-piece  for  the  gate  nailed 
to  the  post  in  the  fence  had  been  broken  at 
one  end,  and  would  not  hold  the  gate  off 
the  ground  to  the  latch  of  the  post,  and  when 
so  resting  on  the  ground,  though  closed.  It 
was  so  low  at  that  end  that  a  person  could 
step  over  it,  one  witness  testifying  that  he 
did  step  over.  The  section  foreman  for  ap- 
pellant testified  that  the  piece  mentioned  as 
broken  oft  had  been  broken  off,  but  that  it 
did  not  affect  the  gate  when  shut,  as  without 
this  piece  at  this  end  it  would  be  about  38 
Inches  high;  and  that  otherwise  the  gate 
was  in  fairly  good  repair  and  condition.  We 
concluded  that  the  opening  in  the  fence  was 
InsuflScient  to  turn  ordinary  stock  of  ordinary 
disposition. 

"We  disposed  of  the  case  by  written  opin- 
ion In  affirmance;  and  in  disposing  of  the 
contention  of  appellant  as  to  the  diarge  of 
the  court  and  the  special  charge  hereinbefore 
mentioned,  we  held  that  the  court  did  not  err. 
In  deciding  the  contention,  we  held:  'By  the 
provisions  of  article  4528,  Rev.  St  1895.  to 
escape  the  absolute  liability  It  declares  In 
favor  of  the  owner  for  the  value  of  the  stock 
killed  by  its  locomotives  and  cars,  a  railway 
company  In  the  given  case  must  show  that  it 
had  its  road  "fenced  In" — that  Is,  Inclosed  In 
such  a  way  as  at  least  under  ordinary  circum- 
stances to  effectually  exclude  live  stoc4c  of 
the  ordinary  kind  and  docility  from  entering 
upon  its  roadbed  and  tracks.  The  obvious 
purpose  of  the  law  would  not  be  accomplished 
if  It  should  be  held  that  a  railway  company 
had  fully  discharged  Its  duty  under  It  when 
it  had  so  "fenced  in"  its  road.  To  accomplish 
that  purpose  the  statute  must  be  so  construed 
as  to  make  it  the  duty  of  the  railway  not  only 
to  so  "fence  in"  its  road,  but  after  It  has  done 
so  to  keep  It  so  "fenced  In"  as  In  the  first  In- 
stance, to  exclude  live  stock  of  ordinary  dis- 
position and  docility  from  entering  upon  Its 
roadbed  and  tracks.'  And  that  the  portion  of 
article  4528,  Rev.  St.  1895,  which  reads,  'If 
the  railway  company  fence  in  their  road  they 
shall  then  only  be  liable  In  cases  of  injury 
resulting  from  want  of  ordinary  care,'  does 
not  have  reference  to  the  fence,  or  its  main- 
tenance or  repair  after  construction,  but 
means  and  refers  to  the  common-law  liability 
for  Injuries  to  the  live  stock  on  Its  roadway 
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occarrlng  through  want  of  ordinary  care  In 
the  operation  of  Its  trains.  The  law  decided 
and  applied  by  this  court  In  the  necessary 
disposition  of  this  question  presented  to  us, 
viz.,  that  the  duty  the  railway  company  owes 
to  the  owner  of  the  live  stock  under  article 
4528,  Rev.  St  1895,  Is  to  have  the  road,  at 
the  time  of  the  Injury,  so  fenced  in  as  to  ex- 
clude ordinary  live  stock  of  ordinary  disposi- 
tion and  docility.  Is  apparently  at  variance 
with  the  law  on  the  same  question  decided 
and  applied  in  the  case  of  Railway  t.  Cash, 
8  Tex.  Civ.  App.  569,  28  S.  W.  387,  followed 
In  Railway  v.  Erwln  (Tex.  Civ.  App.)  67  8.  W. 
466,  and  Railway  v.  Reltz,  27  Tex.  Civ.  App. 
411,  65  8.  W.  1088,  which  reads :  That  after 
fences  have  once  been  erected  as  required  by 
law,  the  company  is  only  liable,  under  this 
statute,  for  a  negligent  failure  to  maintain 
such  fences,  and  that  the  charge  quoted  above 
is  erroneous.' 

"The  appellant  in  this  case  urges,  in  the 
motion  for  rehearing  now  pending,  that  our 
opinion  In  this  cause  on  the  law  applied  to 
the  decision  of  the  question  raised  is  in  con- 
flict with  the  opinion  as  to  the  law,  in  the 
cases  referred  to.  We  have  arrived  at  the 
opinion  In  the  decision  of  this  cause,  that  the 
duty  the  railway  company  owes  to  the  owner 
of  the  live  stock,  under  article  4528,  Rev.  8t. 
1895,  is  to  have  the  road,  at  the  time  of  the 
Injury,  so  fenced  in  as  to  exclude  ordinary 
live  stock  of  ordinary  disposition  and  docil- 
ity. We  are  not  inclined  to  concur,  nor  do 
we  agree  with  the  conclusion  of  law  rendered 
by  the  Court  of  Civil  Appeals  in  the  case  of 
Railway  v.  Cash,  8  Tex.  Civ.  App.  569,  28  S. 
W.  387,  and  the  cases  following  that  decision, 
wherein  article  4528,  Rev.  St.  1895,  Is  con- 
strued, as  the  Itrw,  'that  after  fences  have 
once  been  erected  as  required  by  law  the  com- 
pany Is  only  liable,  under  this  statute,  for  a 
n^ligent  failure  to  maintain  such  fences.' 
We  therefore  respectfully  certify  the  ques- 
tions: (1)  On  the  facts  stated,  should  article 
4528  of  the  statutes  be  construed  as  requir- 
ing a  railroad  company,  after  It  has  fenced 
hi  its  right  of  way,  to  maintain  the  fence  in 
snch  a  condition  as  under  ordinary  circum- 
stances to  effectually  turn  live  stock  of  ordi- 
nary disposition  and  docility ;  or  should  it  be 
construed  as  requiring  such  company  to  ex- 
ercise only  ordinary  care  to  so  maintain  its 
fence,  in  order  to  escape  liability  to  the  own- 
er for  stock  killed  by  the  operation  of  its 
trains,  when  such  stock  had  entered  upon  its 
track  over  its  fence?  (2)  Did  we  err  in  hold- 
ing that  the  court  did  not  err  In  its  charge 
to  the  Jury,  and  did  not  err  in  refusing  the 
special  charge,  because  the  duty  the  railway 
company  owed  to  the  owner  of  the  live  stock, 
under  article  4528,  Rev.  St.  1893,  was  to  have 
Its  road,  at  the  time  of  the  Injury,  so  fenced 
in  as  to  exclude  ordinary  live  stock  of  ordi- 
nary disposition  and  docility,  and  not  the 
duty  merely  to  exercise  ordinary  care  to 
maintain  the  fence  7' 


We  answer  the  first  question  that  In  our 
opinion,  under  article  4528  of  our  Revised 
Statutes  of  1895,  It  is  the  duty  of  a  railroad 
company,  after  it  has  fenced  in  its  right  of 
way,  to  maintain  the  fence  in  such  condition 
as  under  ordinary  circumstances  to  effectual- 
ly turn  live  stock  of  ordinary  disposition  and 
docility,  and  it  follows  that  the  second  ques- 
tion should  be  answered  in  the  negative. 

The  article  of  the  statute  reads  as  follows: 
"Art.  4528.  Each  and  every  railroad  company 
shall  be  liable  to  the  owner  for  the  value  of 
all  stock  killed  or  injured  by  the  locomotives 
and  cars  of  such  railroad  company  in  run- 
ning over  their  respective  railways,  which 
may  be  recovered  by  suit  before  any  court 
having  competent  Jurisdiction  of  the  amount. 
If  the  railroad  company  fence  In  their  road, 
they  shall  only  then  be  liable  in  cases  of  In- 
Jury  resulting  from  want  of  ordinary  care." 
It  is  clear  that  the  purpose  of  the  statute 
was  to  give  immunity  for  the  killing  of  live 
stock  solely  upon  the  condition  that  the  rail- 
road company  had  fenced  Its  right  of  way. 
As  to  expressing  the  Intent  of  the  Legislature 
the  provision  is  meager.  It  simply  says,  "If 
the  railroad  company  fence  its  road,"  and 
says  nothing  about  maintaining  its  fence; 
but  we  thhik  It  is  clearly  implied  that  the 
fence  must  not  only  be  erected,  but  duly 
maintained  as  a  fence.  It  was  certainly  not 
Intended  that  a  railroad  company  could  se- 
cure the  immunity  of  the  statute  by  making 
a  fence  one  day  and  permitting  it  to  get  out 
of  repair  the  next.  Neither  is  the  kind  or 
character  of  the  fence  defined.  But  to  fence 
against  live  stock  clearly  means  so  to  Inclose 
the  land  by  an  obstruction  as  to  prevent  the  in- 
gress and  egress  of  such  stock.  In  Ft.  Worth 
&  Denver  City  Railway  Company  v.  Swan, 
97  Tex.  338,  78  8.  W.  920,  it  was  held  that  a 
partial  Inclosore  did  not  exempt  the  company 
from  liability,  though  it  was  shown  in  that 
case  that  the  animal,  for  the  killing  of  which 
a  recovery  was  allowed,  did  not  enter  upon 
the  company's  right  of  way  at  the  opening. 
In  the  case  of  the  Cleveland,  Columbus,  Cin- 
cinnati &  Indianapolis  Railroad  Company  v. 
Swift,  42  Ind.  119,  the  court,  in  speaking  of  a 
gate  which  had  been  put  in  the  fence  of  the 
company's  right  of  way  and  which  had  been 
left  insecure,  say:  "If  the  railroad  company 
allow  an  opening  to  be  made  in  the  fence  and 
left  Insecure,  it  cannot  any  longer  be  said 
that  the  road  is  securely  fenced,  and  the 
company  is,  by  the  statute,  liable  for  the  ani- 
mals killed,  without  any  proof  of  negligence 
on  the  part  of  the  c<Hopany." 

The  condition  upon  which  the  Immunity  Is 
allowed  is  that  the  road  shall  be  fenced ;  that 
Is,  that  It  shall  be  sufficiently  inclosed  to  pre- 
vent the  passage  of  live  stock,  and  not  that  it 
shall  exercise  ordinary  care  to  see  that  It  is 
maintained  in  that  condition. 

For  the  reasons  given,  the  questions  are 
answered  as  above  stated. 
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HARPOLD  ▼.  MOSS  et  al. 
(Supreme  Court  of  Texas.    May  6,  1908.) 

1.  Triai^-Taking  Case  tbou  Jubt— Dibbo- 
•    HON  OF  Verdict— GR0UND8. 

A  party,  having  introduced  sufficient  evi- 
dence to  support  a  verdict  in  bis  favor,  is  en- 
titled to  have  the  issue  submitted  to  the  jury, 
however  strong  the  contradictory  evidence  may 
be;  and  in  determining  the  propriety  of  direct- 
ing a  verdict  the  evidence  must  be  considered 
most  favorably  to  plaintiff  in  error,  disregarding 
conflicts  and  contradictions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i§  342-348,  402.] 

2.  Same  —  Questionb  of  Law  and  Pact  — 
Cbedibiutt  of  Witnesws  —  Conflicting 
Evidence. 

It  Is  peculiarly  the  province  of  the  jury 
to  determine  the  credibility  of  witnesses  and  the 
weight  to  be  given  to  the  testimony,  and  for  the 
court  to  decide  that  the  testimony  is  entitled  to 
no  credit,  because  overborne  b^  contradictory 
testimony,  or  so  contrary  to  circumstances  in 
proof  as  to  render  it  improbable,  is  to  improperljy 
assume  the  functions  of  the  jury,  and  is  reversi- 
ble error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  334,  335.] 

8.  Set-Off— Subject-Matter— CAtrsES  of  Ac- 
tion ON  Distinct  Contracts— Consolida- 
tion of  Actions. 

Where  an  action  on  promissory  notes 
against  the  maker,  and  an  action  by  him  against 
the  plaintiff  suing  on  the  notes  upon  his  agree- 
ment to  pay  the  maker  for  certain  stock  sold, 
were  consolidated,  and  recovery  had  on  the 
notes,  the  maker  may  set  off  the  money  due  him 
for  the  stock. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Consolidated  actions  by  S.  B.  Moss  against 
<^lay  Harpold  and  by  Clay  Harpold  agalust  S. 
B.  Moss  and  others.  Judgment  agalust  Har- 
pold was  affirmed  by  the  Court  of  Civil  Ap- 
peals (106  S.  W.  1131),  and  he  brings  error. 
Reversed   and  remanded. 

J.  M.  Moore  and  Odell,  Philips  &  John- 
son, for  plaintiff  in  error.  Polndexter  & 
Padelford,  for  defendants  In  error. 

OAINES,  C.  J.  S.  E.  Moss  brought  suit 
against  Clay  Harpold  to  recover  upon  two 
notes,  one  for  $1,500  given  for  a  town  lot 
and  to  enforce  a  Hen,  and  the  other  for  $715 
for  money  lent  secured  by  a  Hen  upon  cer- 
tain shares  of  stock  iu  the  Texas  Johnson 
Grass  Exterminating  Company.  Harpold  then 
sued  Moss  and  others  to  recover  of  Moss  $5,- 
<XX)  which  he  alleged  Moss  promised  to  pay 
him  for  61  shares  la  the  before-mentioned 
company.  He  also  alleged  that  the  company, 
which  was  managed  by  Moss  and  the  other 
defendants,  had  made  large  profits  in  the 
business,  and  that  they  had  failed  to  account 
to  him  for  his  part  of  the  profits.  He  also 
alleged  that  the  notes  which  were  given  to 
him  by  Moss  were  executed  with  the  under- 
standing that  they  were  not  to  be  paid,  but 
were  to  be  credited  upon  the  $5,000  which 
Moss  had  promised  to  pay  him  for  the  51 
shares  of  stock  in  the  company.  The  cases 
were  consolidated,  and  were  tried  as  one, 


and  after  bearing  the  evidence  the  court  in- 
structed a  verdict  for  Moss  and  others  against 
Harpold.  The  verdict  having  been  returned 
In  accordance  with  the  instructions,  Judgment 
was  rendered  upon  it  Upon  appeal  by  Har- 
pold, the  Court  of  Civil  Appeals  affirmed  the 
Judgment 

Harpold  testified  to  the  facts  substantially 
as  alleged  in  his  petition.  Upon  the  material 
facts  be  was  flatly  contradicted  by  the  testi- 
mony of  Moss,  and  in  some  particulars  by 
the  testimony  of  other  witnesses.  It  may 
be  conceded,  also,  that  Harpold's  version  of 
the  transactions  was  not  very  probable.  The 
error  assigned  is  that  the  court  erred  in 
Instructing  a  verdict  The  rule  that  is  ap- 
plicable to  this  question  is  very  clearly  an- 
nounced in  the  case  of  Bastham  t.  Hunter. 
98  Tex.  560,  86  S.  W.  323,  In  the  following 
language:  "The  plaintiffs  in  error,  having 
introduced  sulflcient  evidence  to  support  a 
verdict  in  their  favor,  were  entitled  to  have 
the  issue  submitted,  no  matter  how  strong 
the  contradictory  evidence  might  be.  In  de- 
termining this  question  we  must  consider  the 
evidence  in  its  most  favorable  aspect  for  the 
plaintiffs  in  error,  disregarding  conflicts  and 
contradictions.  They  raised  the  issue  of  cred- 
ibility, which  was  a  question  for  the  Jury." 
To  Judge  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony 
is  peculiarly  the  province  of  the  Jury.  Hence, 
whenever  the  court  undertakes  to  say  that 
the  testimony  of  a  witness  is  entitled  to  no 
credit  because  it  is  overborne  by  contradic- 
tory testimony,  or  that  It  is  so  contrary  to 
circumstances  in  proof  which  render  it  im- 
probable, it  very  clearly  assumes  the  function 
of  the  Jury,  and  its  ruling  should  not  be 
permitted  to  stand.  The*  case  of  Joske  v. 
Irvine,  91  Tex.  674,  44  S.  W.  1059,  involved 
a  wholly  different  question.  That  was  a 
suit  for  an  illegal  arrest,  and  there  was  no 
question  about  the  arrest  having  been  made ; 
but  the  question  was  as  to  Joske  having 
participated  In  the  arrest — as  expressed  In 
the  opinion,  the  question  was  whether  Joske 
had  "requested  and  directed"  the  arrest  to 
be  made.  No  witness  swore  that  he  did; 
but  It  was  sought  to  show  that  he  did  by 
circumstances.  It  was  held  that  the  circum- 
stances were  insufficient  to  show  the  fact, 
and  in  summing  up  the  court  say:  "Upon  the 
whole  case,  we  are  of  the  opinion  that  the 
probative  force  of  the  testimony  does  not 
go  beyond  the  point  of  creating  a  mere  sur- 
mise or  suspicion  that  Joske  'requested  or 
directed'  the  arrest,  and  that  therefore,  tinder 
the  principles  above  discussed,  there  is  not 
in  legal  contemplation,  'any  evidence'  of  that 
fact"  It  is  apparent  that  in  that  case  It  was 
not  a  question  of  the  credibility  of  the  wit- 
nesses or  of  the  weight  to  be  given  to  their 
testimony.  It  was  simply  held  that  the  dr- 
cumstances  adduced  for  the  purpose  of  show- 
ing that  Joske  had  requested  and  directed  the 
arrest  were  without  probative  force. 
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We  find  It  nnnecessary  to  decide  whether 
Barpold  could  vary  hj  parol  testimony  the 
contracts  evidenced  by  his  promissory  notes; 
for,  if  Moss  promised  to  pay  him  $5,000  for 
the  stock  In  the  company,  he  would  hare 
the  right  to  recover  upon  thati  and  to  have 
It  offset  against  the  recovery  npon  the  notes. 

For  the  error  of  the  court  .In  Instructing 
a  verdict,  the  judgment  of  the  district  court 
and  that  of  the  Court  of  Civil  Appeals  are 
reversed,  and  the  cause  remanded. 


ST.  LOUIS  SOUTHWESTEEN  EX.  CO.  OF 

TEXAS  V.  HYNSON. 

(Supreme  Court  of  Texas.    May  6,  190&) 

1.  Masteb  and  Servant— Risks  Assumn  bt 
Sebvart. 

Tboneh  a  servant  may  assume  that  his  em- 

Jiloyer  will  do  his  duty  in  providing  safe  places 
or  work,  be  assumes  risks  of  dangers  of  which 
he  knows  and  of  such  hazards  as  he  would  know 
by  exercising  that  ordinary  circumspection  which 
a  prudent  man  would  use  In  the  particular  em- 
ployment 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  34,  Master  and  Servant,  iS  574-600.] 

2.  Same  —  Rauxoads  —  Unblocked  Ouabd 
Eails. 

An  experienced  railway  switchman  who  had 
worked  in  a  railway  yard  for  seven  pionths  as- 
sumed the  risk  of  injury  caused  by  getting  his 
foot  caught  in  an  unblocked  guard  rail  while 
walking  along  the  track,  the  danger  being  obvi- 
ous on  a  casual  observation. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i§  610-624.] 

S.    SaICB— DETEOnVE  CODFLES. 

A  railway  switebman  assumed  the  risk  of 
Injury  received  while  walking  between  moving 
cars  to  uncouple  them  though  an  automatic 
coupler  which  he  first  attempted  to  use  was  de- 
fective and  failed  to  work,  where  he  could  have 
had  the  cars  stopped  and  used  the  coupler  on 
the  other  side. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  U  569-564.] 

Error  from  Cotirt  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Personal  Injury  action  by  H.  E.  Hynson 
against  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  From  a  judgment  of  the 
Court  of  Civil  Appeals  (107  S.  W.  625),  re- 
versing a  judgment  for  defendant,  defendant 
brings  error.  Reversed,  and  judgment  of  dis- 
trict court  afQrmed. 

Glass,  Estes  &  King,  for  plaintiff  in  error. 
Chas.  S.  Todd  and  W.  P.  McLean,  for  de- 
fendant In  error. 

BROWN,  J.  Plaintiff  In  error  had  and 
maintained  at  Texarkana,  Tex.,  a  yard  in 
which  there  were  a  large  number  of  tracks 
and  switches,  on  which  tracks  It  stored  cars, 
and  moved  them  from  one  point  to  another, 
and  by  means  of  the  awitches  It  shifted  them 
from  one  track  to  another.  At  each  switch 
there  were  two  guard  rails  which  were  plac- 
ed on  the  inside  of  the  main  rails  of  the  track 
and  at  a  distance  of  2%  inches  from  the  main 
rails,  except  that  at  each  end  the  guard  rails 
were  bent  towards  the  center  of  the  track  so 
109S.W^-60 


that  the  end  of  the  guard  rails  would  be  5 
to  7  Inches  from  the  main  rails.  The  purpose 
of  the  guard  rails  was  to  guide  the  wheels  of 
the  cars  which  were  being  switched  from  one 
track  to  another  so  aa  to  place  It  on  the  de- 
sired track.  In  this  yard  there  were  S5  or 
more  switches,  and  somewhere  between  75 
and  100  guard  rails.  Some  railroad  com- 
panies blocked  the  guard  rails — that  is,  a 
block  of  wood  was  driven  in  between  the  end 
of  the  guard  rails  and  the  main  rails  in  the  V- 
Bhaped  space,  and  adjusted  in  such  way  as  to 
allow  the  flanges  of  the  wheels  on  the  car  to 
pass  over  them  and  at  the  same  time  to  pre- 
vent the  foot  of  any  i>erson  engaged  In  the 
work  there  from  slipping  between  the  two 
rails.  Some  of  the  most  Important  railroads 
in  the  country,  and  perhaps  a  majority  of  all 
the  roads,  do  not  use  blocks,  and  regard  them 
as  more  dangerous  than  to  have  the  guard 
rails  unblocked.  The  plaintiff  in  error  did 
not  use  the  blocks  In  the  guard  rails,  neither 
did  the  Texas  &  Pacific  Railroad  with  which 
It  was  connected  at  Texarkana.  The  guard 
rails  In  this  yard,  exc^t  a  few,  perhaps 
three  or  four,  were  unblocked.  The  absence 
of  the  block  was  so  palpable  that  the  plain- 
tlflC  himsdf  testified  that  it  could  be  seoi  at 
a  glance.  There  was  nothing  complicated 
about  it  to  prevent  one  from  understanding 
It  If  he  observed  it  at  all. 

Hynson  had  been  engaged  In  running  on 
different  roads  as  a  brakeman  and  had  been 
acting  as  a  switchman  In  the  yard  f<H:  about 
seven  years,  and  hkd  worked  In  such  yards 
both  at  day  and  night  time.  He  had  been  en- 
gaged at  work  In  this  yard  as  brakeman  and 
switchman  for  about  seven  months,  working 
from  7  p.  m.  to  7  a.  m.  each  night  Hynson 
testified  that  he  had  never  noticed  whether 
the  guard  rails  in  the  yard  were  blocked  or 
not  until  after  he  was  injured;  that  he  never 
thought  about  It,  and  that  If  he  had  looked 
at  it  he  would  necessarily  have  seen  that 
they  were  not  blocked.  The  evidence  showed 
that  there  was  one  block  near  the  passenger 
depot  and  two  bk>cks  in  the  guard  rails  at  a 
point  near  to  the  place  where  the  Injury  oc- 
curred. Hynson  bad  seen  the  block  near  the 
depot  *because  he  passed  over  it  every  day, 
but  he  had  not  noticed  the  block  down  near 
to  where  he  was  Injured  at  al>,  nor  any  of  the 
blocks  in  any  other  part  of  the  yard.  At  the 
time  of  receiving  his  Injury  Hynson  was  en- 
gaged as  a  brakeman  In  switching  a  car  from 
a  track  In  the  yards  of  the  plaintiff  In  error 
to  the  connecting  track  of  the  Texas  &  Pacif- 
ic Railroad.  He  had  just  passed  over  the 
switch  where  the  guard  rails  were,  and  was 
about  40  feet  from  the  end  of  the  guard  rails 
when  It  was  started  back  so  as  to  be  placed 
on  the  connecting  track  of  the  Texas  &  Pa- 
cific. He  knew  that  the  switch  was  there 
and  that  the  guard  rails  were  there.  He  re- 
ceived the  signal  to  uncouple  the  car,  and  at- 
tempted to  do  so  by  the  use  of  the  handle 
provided  for  uncoupling  the  cars  without  go- 
ing between  them,  but  the  Instrument  failed 
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to  work  for  some  reason,  and  he  stepped  be- 
tween the  cars  to  pull  tbe  pin  out  and  was 
walking  along  the  track  when  his  foot  was 
caught  in  the  guard  rail,  and  while  hanging 
on  to  the  car  was  dragged  until  his  foot  was 
pulled  out  between  the  rails  and  badly  in- 
jured. At  tlie  trial  the  district  Judge  in- 
structed the  Jury  to  return  a  yerdict  for  the 
defendant  which  was  done,  and  Judgment  en- 
tered accordingly.  The  Court  of  Civil  Ap- 
peals reversed  this  Judgment  and  remanded 
the  case  for  a  new  trial.  This  writ  of  error 
was  granted  because  the  decision  of  the 
Court  of  Civil  Appeals  in  this  case  was  in 
conflict  with  the  decision  of  the  Court  of 
Civil  Appeals  of  the  Fifth  district  in  the 
same  case  on  a  former  trial,  upon  the  ques- 
tion that  as  a  matter  of  law  Hynson  assumed 
the  risk  of  the  unblocked  condition  of  the 
guard  rails  in  the  yard  and  therefore  could 
not  recover  for  his  injury. 

The  decisions  of  this  court  have  establish- 
ed the  law  to  be  that  "the  servant  owes  no 
duty  of  inspection.  He  assumes  the  risks  of 
a  danger  of  which  he  has  actual  knowledge, 
and  of  such  hazards  as  he  would  have  learn- 
ed by  the  exercise  of  that  ordinary  circum- 
spection which  a  prudent  man  would  have 
used  In  the  particular  employment.  Since,  in 
the  absence  of  knowledge  to  the  contrary,  he 
may  rely  upon  the  assumption  that  the  mas- 
ter will  do  his  duty,  he  is  under  no  obligation 
to  look  out  for  the  master's  negligence;  but 
he  cannot  shut  his  eyes  to  dangers  tliat  are 
obvious  to  an  ordinary  man,  or  to  an  ex- 
perienced man  if  he  be  experienced."  Bon- 
net V.  G.,  H.  &  S.  A.  K.  R.  Co.,  89  Tex.  76,  33 
S.  W.  334.  Hynson  was  an  experienced  man 
in  the  work  in  which  he  was  engaged,  there- 
fore must  be  held  in  law  to  have  known 
what  he  would  have  discovered  In  the  exer- 
cise of  "that  circumspection  that  a  prudent 
man  would  use  In  the  particular  employ- 
ment." The  danger  consisted  in  the  failure 
of  the  railroad  company  to  block  the  guard 
rails  in  Its  yard,  which  was  obvious  to  a  cas- 
ual observation  of  the  guard  rail,  and  if  Hyn- 
son bad  looked  at  it  be  would  have  seen  that 
It  was  unblocked,  and  would  have  known 
that  there  was  danger  of  getting  his  foot 
caught  if  be  walked  over  It.  His  own  testi- 
mony shows  that  be  did  not  think  of  the  con- 
dition of  the  guard  rail,  nor  look  to  see  If  it 
was  blocked.  His  failure  to  exercise  the  dili- 
gence of  thinking  about  his  work  and  about 
the  dangers  that  he  was  encountering  cannot 
excuse  him  from  the  liability  of  having  as- 
sumed the  risk  of  the  defect  which  existed 
in  the  guard  rails.  As  stated  in  the  qnota- 
tlcm  aljove,  one  who  is  engaged  in  a  danger- 
ous service  of  this  kind  cannot  "shut  his 
eyes"  to  those  things  that  would.be  obvious 
to  a  man  who  is  ordinarily  vigilant  In  pro- 
tecting himself  from  injury.  It  would  be  im- 
possible for  the  railroad  company  to  guard 
a  man  against  dangers  who  neither  thought 
of  nor  looked  when  be  was  in  the  presence 
of  danger;  nobody  could  think  for  Hynson 


except  himself.  We  conclude  that  Hynson 
assumed  the  risk  of  injury  In  performing  bis 
service  in  this  yard.  If  the  railroad  company 
was  negligent  in  not  blocking  the  guard  rails, 
still  the  risk  of  damage  was  assumed  by 
Hynson,  and  he  caimot  recover  on  that  ac- 
count 

The  negligence  of  tbe  railroad  company  in 
failing  to  properly  inspect  and  keep  the  auto- 
matic coupler  in  a  reasonable  condition  for 
use  constitutes  no  answer  to  the  defense  that 
tbe  plaintiff  assumed  the  risk  of  danger  from 
the  unblocked  guard  rails.  Denver  &  R.  G. 
Ry.  Co.  v.  Norgate.  141  Fed.  247,  72  C.  C.  A. 
365,  6  L.  R.  A.  (N.  S.)  981;  St  Louis  Cordage 
Co.  V.  Miller,  126  Fed.  496,  61  C.  O.  A.  477. 
63  L.  R.  A.  651;  Knisley  ▼.  Pratt,  148  N.  Y. 
372,  42  N.  B.  966,  36  L.  R.  A.  367.  In  tbo 
case  last  cited  the  court  said:  "In  order  to 
sustain  the  Judgment  in  favor  of  the  plain- 
tiff it  is  necessary  to  hold  that  where  the 
statute  imposes  a  duty  ui)on  the  employer  the 
performance  of  which  will  afford  greater  pro- 
tection to  the  employe,  It  is  not  possible  for 
tbe  latter  to  waive  the  protection  of  the  stat- 
ute, under  tbe  common-law  doctrine  of  obvi- 
ous risk.  We  regard  this  as  a  new  and  start- 
ling doctrine,  calculated  to  establish  a  meas- 
ure of  liability  unknown  to  tbe  common  law, 
and  which  is  contrary  to  the  decisions  of 
Massachusetts  and  England  under  similar 
statutes."  In  the  case  from  which  we  have 
quoted  there  was  a  failure  to  comply  wltb  a 
requirement  that  certain  parts  of  a  machine 
should  be  protected  to  guard  the  employ^ 
against  injury.  The  facts  of  the  case  sbowed 
that  the  injured  employ^  came  wltbin  tbe 
rule  of  assumed  risk,  and  the  court  In  tbat 
case  held  tbat  tbe  failure  to  comply  with  tbe 
requirements  of  tbe  law  on  the  part  of  the 
railroad  company  did  not  answer  the  defense 
of  assumed  risk  in  tbat  case. 

Hynson's  testimony  shows  that  be  control- 
led the  movement  of  tbe  cars  by  signals  given 
to  the  engineer;  be  could  have  stopped  tbe 
cars  at  any  time  he  desired  to  do  so.  There 
were  five  cars  attached  to  tbe  engine,  tbe 
rear  car  being  the  one  which  be  was  to  nn- 
couple.  The  cars  were  moving  slowly,  about 
as  fast  as  a  man  could  walk.  Tbe  car  to  be 
cut  off  bad  a  coupler  on  the  opposite  side 
from  that  on  which  Hynson  was.  Wben 
Hynson  pulled  the  lever  of  the  coupler  in  tbe 
attempt  to  uncouple  the  car,  he  waa  outside  of 
the  railroad  track.  Failing  to  lift  the  pin  with 
the  coupler,  Hynson,  still  outside  the  rails, 
reached  In  and  tried  to  pull  the  pin  out,  but 
It  was  fastened  so  that  be  could  not  remove 
it.  Instead  of  giving  the  signal  to  stop  the 
cars  until  be  could  go  on  the  opposite  side 
and  use  the  coupler  as  be  might  have  done, 
with  full  knowledge  of  the  defect  of  the 
coupler  which  he  had  tried  to  use  and  of  the 
fact  that  the  pin  was  fast,  Hynson  stepped  in 
between  the  cars  and  walked  l>etween  the 
rails  trying  to  remove  the  pin.  Of  the  two 
ways  in  wlilch  be  might  have  perfwmcd  bis 
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service,  one  safe  and  the  otber  bazardous,  he 
chose  that  which  was  dangerous,  from  which 
choice  his  Injury  resulted.  In  making  this 
choice  he  assumed  the  risk  of  injury  which 
might  result  from  the  performance  of  hia 
work  In  the  way  he  had  chosen.  Railway  t. 
Mathis  (decided  by  this  court  at  the  presoit 
term)  107  S.  W.  630;  Labatt,  Master  &  Serv- 
ant, vol.  1,  {  258;  I.  &  G.  N.  K.  R.  Co.  v.  Mo- 
Cai-tby,  64  Tex.  632;  Crawford  v.  H.  &  T. 
C.  R.  K.  Co.,  89  Tex.  89,  33  S.  W.  534.  The 
case  last  cited  is  closely  analogous  to  this  in 
its  facts.  In  that  case  this  court  held  that 
Crawford  had  assumed  the  risk  of  the  man- 
ner of  performing  the  work,  and  was  not  en- 
titled to  recover.  There  ia  no  evidence  to 
show  that  Hynson'a  injury  was  caused  or 
contributed  to  by  the  fact  that  the  end  of  the 
guard  rail  was  two  Inches  too  far  from  the 
main  rail,  therefore  the  defect,  if  it  did  ex- 
ist, furnishes  no  ground  of  recovery.  Since 
Ilynson  assumed  the  risk  of  the  unblocked 
guard  rail,  and  also  the  risk  of  all  Injuries 
which  might  result  to  him  from  the  defect  in 
the  coupler  and  the  manner  in  which  he 
chose  to  do  the  work,  it  Is  evident  that  he 
cannot  recover  In  another  trial. 

It  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Civil  Appeals  be  reversed,  and 
that  the  judgment  of  the  district  court  be  af- 
firmed. 


O'BBAR-NBSTBK  GLASS  CO.  v.  ANTI- 

EXPLO  CO.  et  al. 
(Supreme  Court  of  Texas.     May  6,  1908.) 
On  motion  for  rehearing.    Motion  overrul- 
ed, and  case  remanded. 
For  former  report,  see  108  S.  W.  967. 

BROWN,  J.  Defendant  In  error  asks  that 
this  court  pass  upon  the  liability  of  Sanger, 
Edwards  &  McGlintock,  and  afiBrm  the  judg- 
ment as  to  them.  We  have  examined  th^ 
facts,  and  find  the  case  has  not  been  so  devel- 
oped that  we  can  .determine  the  question  of 
liability  of  said  parties. 

The  motion  is  overruled,  and  the  case  re- 
manded as  to  all  of  the  parties. 


NIXON  V.  STATE. 
(Court  of  (Criminal  AppealB  of  Texas.    April  15, 

1.  Cbiminal  Law— Evidencb— ADMissiBiLrrr 
—  Testiuont  Befobb  BxAmniNG  Magis- 

TBATB. 

Where  accused  has  had  an  examining  trial, 
baa  confronted  the  witnesses  against  bim,  and 
bad  an  opportunity  to  cross-examine  them,  tes- 
timony 80  riven,  If  properly  authenticated,  may, 
on  the  deaui  of  a  witness  or  his  removal  beyond 
the  jurisdiction  of  the  court,  be  received  against 
accused. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1&2.] 

2.  Homicide  —  EJvinENCE  —  PaocEEniNGS    at 

INQXTEST. 

Testimony  given  at  a  joint  inquest  and  pre- 
liminary examination  of  one  accused  of  mur- 


der, and  reduced  to  writing,  is  not  admissible 
against  bim  on  h!s  trial,  where  it  does  not  dis- 
tinctly appear  that  the  witness  was  beyond  the 
court  s  jurisdiction,  whether  accused  was  pres- 
ent when  the  testimony  was  given,  and  whether 
it  was  given  in  the  examining  trial  or  in  the  in- 
quest proceeding ;  accused  having  waived  an  ex- 
amination. 

[ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  467.] 

Appeal  from  District  Court,  Lampasas 
County ;   John  M.  Furman,  Judge. 

Jim  Nixon  vfas  convicted  of  murder  in  the 
second  degree,  and  be  appeals.  Reversed  and 
remanded. 

E.  T.  Brooks  and  Leonard  Doughty,  for  ap- 
pellant F.  J.  McCord,  ABSt  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  district  court  of  Lampasas  county  for 
the  murder  of  Tom  Brown.  He  was  on  trial 
convicted  of  murder  In  the  second  degree, 
and  his  punishment  assessed  at  five  years' 
confinement  In  the  penitentiary. 

There  are  a  great  number  of  questions  rais- 
ed In  the  appeal,  but  we  deem  it  necessary  to 
consider  only  a  few  of  them.  The  most  im- 
portant question  perhaps  arising  in  the  rec- 
ord is  the  action  of  the  court  in  admitting  the 
testimony  of  one  Ruth  Cameron,  claimed  to 
have  been  taken  on  the  examining  trial  pro- 
ceedings had  on  the  day  of  the  homicide. 
This  testimony  when  offered  was  objected  to, 
and  the  point  saved  both  by  bill  of  exception 
and  in  appellant's  motion  for  a  new  trial. 
The  ground  of  the  motion  for  a  new  trial  Is 
thus  stated:  "Because  the  court  erred  in 
admitting  in  evidence  the  written  testimony 
of  Ruth  Cameron,  which  was  prejudicial  to 
the  defendant  as  shown  by  defendant's  first 
bill  of  exceptions.  Such  testimony  being  In- 
culpatory against  him,  and  being  virtually  all 
the  testimony  tending  to  show  that  he  was 
guilty  Of  the  offense  of  which  be  was  con- 
victed, and  which  is  In  some  regards  contra- 
dictory of  the  defendant's  testimony  Intro- 
duced, and  which  testimony  introduced  was 
a  mere  written  statement  purporting  to  be 
the  testimony  of  said  witness  taken  at  an  ex- 
amining trial.  There  being  no  proof  going 
to  show  beyond  a  reasonable  doubt,  or  in  such 
manner  as  Is  required  by  law,  that  such  tes- 
timony was  given  by  said  Ruth  Cameron,  It 
indeed  given  by  her.  In  the  presence  of  the 
defendant,  or  that  he  was  ever  confronted  by 
said  witness,  or  had  the  opportunity  to  cross- 
question  her.  The  only  evidence  in  that  re- 
gard being  the  testimony  of  one  John  Nichols, 
J.  P.,  and  one  J.  K.  Morrlss,  and  the  record  of 
the  justice  court  reciting  that  examination 
was  waived  (which  record  Itself  was  inad- 
missible). None  of  such  testimony  or  evi- 
dence showing  that  defendant  was  ever  con- 
fronted by  said  witness,  nor  is  her  absence 
sufficiently  accounted  for — all  of  which  is 
shown  in  defendant's  first  bill  of  exceptions, 
to  which  reference  Is  made."  The  proposition 
submitted  by  appellant  in  his  brief,  under 
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this  ground  of  bis  motion  for  a  new  trial, 
la  as  follows:  "A  defendant  must  be  con- 
fronted with  the  witnesses  against  him,  and 
testimony,  such  as  that  of  Ruth  Cameron, 
which  waa  read  in  this  case  from  the  proceed- 
Ings  of  an  examining  trial  or  inquest.  Is  not 
legal  against  defendant,  and  being  virtually 
the  only  inculpatory  evidence  against  him, 
and  greatly  to  his  prejudice.  Is  reversible  er- 
ror." We  think,  as  presented  In  the  record 
before  us,  that  the  objection  to  the  proposed 
testimony  should  have  been  sustained  on 
the  proof  a«  made,  and  that  the  case  must 
be  reversed  by  reason  of  the  failure  of  the 
court  so  to  do.  It  may  now  be  regarded  as 
the  settled  rule  of  this  state  that  where  a 
defendant  charged  with  crime  has  had  an 
examining  trial,  duly  held,  being  confronted 
with  the  vdtnesses  against  him,  and  had  the 
right  to  the  opportunity  of  cross-examination, 
the  testimony  so  given  and  properly  authen- 
ticated may,  in  the  event  of  the  death  of  such 
witness,  or  his  removal  beyond  the  Jurisdic- 
tion of  the  court,  be  received  against  him. 
Black  V.  State,  1  Tex.  App.  368;  Simms  v. 
State,  10  Tex.  App.  131 ;  and  Dowd  v.  State 
(Tex.  Or.  App.)  108  S.  W.  389.  But  It  has 
uniformly  been  held  by  this  court  that  a  prop- 
er predicate  must  be  laid  before  testimony 
given  at  an  examining  trial  by  a  witness 
since  deceased  can  be  legally  admitted.  Dowd 
V.  State  (Tex.  Or.  App.)  108  S.  W.  389.  We 
do  not  believe,  in  the  first  place,  that  the 
fact  of  the  removal  of  this  witness  beyond 
the  Jurisdiction  of  the  court  was  so  clearly 
and  Incontestably  shown  as  to  have  made  the 
testimony  admissible,  even  if  properly  authen- 
ticated, or  If  it  had  first  been  shown  It  was 
given  under  such  regulations  and  subject  to 
sucb  conditions  as  would  make  it  admissible. 
The  facts  in  respect  to  this  matter  are  fully 
preserved  and  shown  by  bill  of  exceptions, 
and  are  all  incorporated  in  such  bill. 

It  appears  that  one  John  Nichols  was  at  the 
time  of  the  homicide  Justice  of  the  peace  In 
Lampasas  county.  He  testified  as  follows: 
"We  bad  an  examining  trial  about  the  killing 
of  Tom  Brown  by  Jim  Nixon,  and  we  also 
held  an  inquest,  and  we  kinder  threw  the 
two  together.  I  am  not  sure  whether  Nixon 
was  present  or  not.  It  is  my  custom  always 
to  have  the  defendant  present  at  an  examin- 
ing trial.  I  made  a  record  in  the  examining 
trial  case,  and  I  am  satisfied  it  shows  the 
truth,  because  I  never  make  any  record  but 
what  Is  strictly  the  truth."  The  witness 
thereupon  identified  the  record  entry  of  the 
Judgment  on  the  Justice  of  the  peace's  docket 
as  follows:  .  "August  6th,  1906.  The  State 
of  Texas  V.  Jim  Nixon.  Warrant  issued  this 
the  6th  day  of  August,  1906.  Now  on  this  the 
6th  day  of  August,  1906,  came  the  state  by 
her  attorney  and  the  defendant  appeared  in 
person,  whereupon  the  complaint  was  read 
charging  the  defendant  with  murder,  where- 
upon the  defendant  waived  an  examination 
and  consents  that  the  court  may  hold  him 
to  ball  to  await  the  action  of  the  grand  jury 


of  Lampasas  county,  Texas,  and  now  here 
fixes  the  amount  of  bail  at  the  sum  of  one 
thousand  ($1,000.00)  dollars.  It  Is  therefore 
considered,  ordered  and  adjudged  by  the 
court  that  the  defendant,  Jim  Nixon,  be  beld 
to  bail  In  the  sum  of  one  thousand  ($1,000.00) 
dollars  conditioned  for  his  personal  appear- 
ance before  the  honorable  district  court  of 
Lampasas  county,  Texas,  at  its  next  r^^lar 
term  to  be  begun  and  holden  In  the  court- 
house in  the  town  of  Lampasas,  Lampasas 
county,  Texas,  on  the  first  Monday  in  Octo- 
ber, said  Monday  being  the  first  day  of  Octo- 
ber, A.  D.  1906,  then  and  there  to  answer  the 
state  of  Texas  upon  such  bill  of  indictment 
as  may  be  presented  against  him  by  the  grand 
Jury  of  Lampasas  county,  Texas,  for  the 
crime  of  murder,  and  in  default  of  such  bond 
the  defendant  shall  be  committed  to  Jail." 
This  Judgment  entry,  it  should  be  stated,  waa 
objected  to  because  the  same  did  not  show 
or  prove  that  the  defendant  was  present  at 
the  time  the  testimony  of  Ruth  Cameron 
was  taken,  and  does  not  so  recite,  and  no 
presumption  that  he  was  so  present  can  be 
Indulged,  and  because  the  same  was  irrele- 
vant and  immaterial,  and  la  valid  In  law  for 
no  other  purpose  than  to  show  that  the  de- 
fendant appeared  and  waived  the  examina- 
tion and  consented  to  the  court's  holding  him 
to  await  the  action  of  the  grand  Jury.  In 
this  connection  the  district  attorney,  John  D. 
Robinson,  was  sworn,  and,  after  testifying 
he  was  district  attorney,  said:  "That  in 
trying  to  get  the  witness  Ruth  Cameron  he 
was  informed  that  she  lived  with  her  father 
in  Titus  county,  Texas,  and  that  he  sent  a 
subpoena  there,  which  was  returned  by  the 
sheriff  not  executed;  he  stating  in  the  re- 
turn that  the  witness  was  then  in  Oklahoma. 
The  defendant  objected  to  the  testimony  as 
to  the  recitals  In  the  return  of  the  sheriff  be- 
cause the  same  was  hearsay.  Mr.  Robinson 
^Iso  testified  that  be  was  afterwards  inform- 
ed of  the  address  of  Ruth  Cameron  In  Okla- 
homa, and  wrote  and  mailed  her  a  letter 
there  asking  her  to  come  to  the  state  line  so 
be  could  have  her  served  with  a  snbpcena; 
that  be  got  an  answer  in  return,  signed  "Rutb 
Cameron,"  in  which  she  declined  to  come; 
and  that  this  occurred  about  a  month  before 
the  trial.  On  cross-examination  be  stated 
that  be  did  not  know  of  his  own  knowledge 
anything  about  the  whereabouts  of  Ruth 
Cameron  further  than  stated;  that  be  had 
some  communication  with  her  father,  who 
lives  in  Titus  county,  Tex.,  and  be  wrote 
him  as  to  her  whereabouts.  This  was  all 
the  testimony  In  respect  either  to  the  ex- 
amining trial  or  as  to  the  whereabouts  of 
Ruth  Cameron.  The  statement  of  Rutb  Cam- 
eron which  was  introduced  in  evidence  la  a 
narrative  statement  appearing,  as  the  bill 
shows,  on  two  disconnected  sheets  of  pai>er, 
and  contains  no  suggestion,  intrinsically,  that 
the  witness  was  In  fact  cross-examined  by 
appellant  or  on  his  behalf.  As  stated,  we 
have  beld  in  the  case  of  Porch  r.  State  (Tex. 
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Cr.  App.)  99  S.  W.  1122,  oTerrnllng  the  case 
of  CMne  v.  State,  86  Tex.  Cr.  R.  320,  36  S.  W. 
1099,  37  S.  W.  722,  61  Am.  St.  Rep.  860,  that 
In  a  proper  case  testimony  of  a  deceased  wit- 
ness may  be  reproduced  against  a  defendant. 
Such  ruling  Is  a  departure  from  the  general 
rule  requiring  that  In  erery  case  a  defend- 
ant shall  be  confronted  with  the  witnesses 
Rgalnst  him,  and  such  departure  should  never 
be  tolerated  or  permitted  at  all  unless  the 
state  has  brought  itself  clearly  within  the 
exception  to  the  general  rule.  In  this  case 
it  appears  that  they  had  and  held  both  an 
examining  trial  and  Inquest  It  does  not  dis- 
tinctly appear  whether  the  appellant  was 
present  when  the  testimony  of  Ruth  Cameron 
was  given,  nor  does  It  appear  whether  such 
testimony  was  given  on  the  examining  trial 
or  at  the  Inquest  proceedings.  The  fact  that 
an  examination  was  waived  and  ball  In  the 
sum  of  $1,000  was  allowed  by  agreement 
would  seem  to  rebut  the  fact  that  appellant 
was  present  when  such  testimony  was  taken, 
and  Indeed  rebut  the  presumption  that  any 
testimony  was  taken  at  all  at  the  examining 
trial.  Again,  we  doubt  if  the  absence  of 
Ruth  Cameron  beyond  the  jurisdiction  of  the 
court  was  sufficiently  shown.  In  many  states 
of  the  Union,  where  the  testimony  of  the 
deceased  witness  is  permitted  to  be  Intro- 
duced, the  testimony  of  an  absent  witness  is 
not  permitted  to  be  Introduced.  The  where- 
abouts of  Ruth  Cameron  was  Indeed  very  In- 
definitely shown,  and  we  do  not  believe,  un- 
der the  circumstances,  that  It  was  proper  for 
the  court  to  permit  the  Introduction  of  this 
testimony.  As  stated  In  the  motion  for  a 
new  trial,  the  testimony  of  Ruth  Cameron 
was  the  most  damaging  testimony  offered 
against  appellant  In  the  case,  and,  being  Inad- 
missible, it  clearly  calls  for  a  reversal. 

There  are  a  number  of  other  questions  rais- 
ed In  the  record,  but  we  deem  It  unnecessary 
to  discuss  them.  Except  for  the  error  of  the 
court  In  permitting  the  testimony  of  Ruth 
Cameron,  we  think  that  appellant  Is  without 
substantial  ground  of  complaint. 

For  the  error  discussed,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause  is 
remanded. 


HALL  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

20, 190S.    Rehearing  Denied  April  29, 1908.) 

iNToxicATiNa  LiQuoEs— Local  Option  Law 

— Violation— Evidence. 

E^vidence  lield  to  justify  a  conviction  for 
selling  intoxicating  liquor  in  violation  of  the 
local  option  law. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §{  3000-3022.] 

Appeal  from  Haskell  County  Court;    Joe 
Irley,  Judge. 

E.  O.  Hall  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSEY,  J.  Appellant  in  this  case  was 
charged  by  complaint  and  information  with 
unlawfully  selling  Intoxicating  liquors  in 
Haskell  county  in  violation  of  the  local  op- 
tion law.  The  case  was  tried  before  the 
court  without  the  Intervention  of  a  jury,  and 
resulted  In  a  judgment  of  guilty  and  the  as- 
sessment of  a  fine  of  $60,  and  imprisonment 
In  the  county  Jail  for  a  term  of  80  days. 

The  only  question  raised  Is  as  to  the  suffi- 
ciency of  the  evidence  to  supjwrt  the  Judg- 
ment of  the  court.  It  appears  from  the  testi- 
mony of  one  Wayman  Tucker  that  he  was  In 
the  town  of  Haskell  on  the  4th  day  of  Octo- 
ber, i907 ;  that  on  that  date  one  Fred  Wan- 
kin  gave  him  $1  and  requested  him  to  buy 
for  him  a  Iwttle  of  whisky ;  that  he  went  to 
the  appellant  and  asked  him  If  he  had  any 
whisky  and  told  him  that  be  wanted  to  buy 
a  bottle  of  whisky;  that  appellant  said  to 
him  that  he  did  not  have  any  whisky  him- 
self, but  thought  he  could  get  some ;  that  this 
conversation  occurred  near  the  southwest  cor- 
ner of  the  public  square  In  the  town  of  Has- 
kell, and  that  both  himself  and  the  appellant 
then  went  together  across  the  square  to  the 
Bon  Ton  restaurant  on  the  east  side  of  the 
square  in  said  town;  that  appellant  went 
out  of  his  sight,  got  a  bottle  of  whisky,  and 
set  It  on  the  table;  that  he  (witness)  took 
the  bottle  of  whisky  from  the  table,  and  that 
he  gave  the  price  of  same  In  money  to  ap- 
pellant, who  put  it  In  bis  pocket,  and  that  if 
he  gave  this  money  to  anybody  else  for  the 
whisky  he  did  not  see  him  do  It ;  that  when 
the  parties  went  to  the  restaurant  there  was 
somebody  else  there,  but  he  could  not  remem- 
ber who  it  was ;  that  appellant  did  not  speak 
to  the  man  whom  he  saw  in  the  restaurant. 
The  appellant  testified  in  his  own  behalf  that 
witness  Tucker  did  apply  to  him  on  the  day 
named  to  buy  a  bottle  of  whisky,  and  he  did 
reply  to  him  that  he  bad  none  himself,  but 
thought  he  knew  where  he  could  get  some, 
and  that  the  parties  did  go  to  the  Bon  Ton 
restaurant,  as  stated  by  Tucker ;  that  he  had 
met  a  man  who  came  in  town  that  morning 
on  the  train  who  had  a  valise  full  of  wlilsky ; 
that  this  man  was  a  stranger  to  him,  but  he 
thought  he  could  buy  the  whisky  from  him; 
that  he  went  to  the  back  room  in  this  restau- 
rant, and  waited  a  few  minutes  until  this 
man  came;  that  he  gave  him  $1  In  money, 
got  the  whisky,  and  that  the  stranger  then 
carried  the  bottle  of  whisky  and  set  it  on  the 
table,  and  that  Tucker  got  it;  that  he  did 
not  put  the  whisky  on  the  table  himself,  and 
did  not  get  any  part  of  the  money  for  the  sale 
of  the  whisky.  On  cross-examination  the  ap- 
I>ellant  said  he  could  not  give  the  name  of  the 
man  who  had  the  whisky  in  the  valise  at  the 
restaurant,  had  never  seen  him  before  that 
morning,  and  did  not  know  any  one  else  who 
knew  him.  There  was  some  other  testimony 
unimportant  in  its  character,  but  this  was 
the  substance  of  the  evidence.  We  think  that 
the  evidence  clearly  raised  the  issue  that  the 
presence  and  connection  of  the  stranger  was 
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a  mere  pretext  and  pretense ;  that  this  man 
existed  in  fact  only  in  the  mind  of  appellant, 
and  for  the  purpose  of  biding  the  true  char* 
acter  of  the  transaction.  The  case  was  tried 
before  the  court,  who  was  in  a  far  better  situ- 
ation than  ourselves  to  pass  on  the  credibili- 
ty of  the  witnesses  and  ascertain  the  true 
nature  and  character  of  the  transaction.  We 
do  not  feel  authorized,  therefore,  to  set  aside 
the  Judgment  of  conviction  on  the  ground 
that  it  Is  unsupported  by  any  evidence.  Hold- 
ing this  view,  it  must  follow  that  the  Judg- 
ment of  the  court  below  should  be,  and  the 
same  is  hereby.  In  all  things  affirmed. 


HARI^SS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  22, 

ObSTBUOTINO  JUSTIOT  —  RESISTINa  Abbest  — 
iNFOBlfATION. 

Under  Pen.  Code  1895,  art.  238,  declarinfr  a 
penalty  if  one  Bhall  resist  an  officer  in  executing 
or  attempting  to  execute  a  lawful  warrant  for 
the  arrest  of  another  in  a  misdemeanor  case,  or 
in  arresting  or  attempting  to  arrest  a  person 
without  a  warrant,  where  the  law  authorizes 
the  arrest  to  l>e  made  without  a  warrant,  an  in- 
formation for  resisting  arrest  is  insufficient, 
where  it  does  not  allege  whether  the  arrest  was 
sought  by  virtue  of  a  warrant  or  without  one, 
and  alleges  as  to  the  person  sought  to  be  ar- 
rested only  that  he  was  drunic  in  a  public  place, 
in  the  presence  of  a  deputy  sheriff ;  this  not  be- 
ing a  sufficient  allegation  to  show  authority  to 
arrest  without  a  warrant. 

Appeal  from  Scurry  County  Court;  C.  R. 
Buchanan,    Judge. 

Charles  Harless  appeals  from  a  conviction. 
Reversed,  and  prosecution  ordered  dismissed. 

F.  J.  McCord,  Asst  At^.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  resisting  arrest,  and  his  punishment 
assessed  at  a  fine  of  $25. 

Motion  was  made  to  quash  the  information 
on  several  grounds.  It  was  framed  under 
article  236  of  the  Penal  Code  of  1895,  which 
reads  as  follows :  "  If  any  person  shall  will- 
fully oppose  or  resist  an  officer  in  executing 
or  attempting  to  execute  any  lawful  warrant 
for  the  arrest  of  another  person  in  a  case  of 
misdemeanor,  or  in  arresting  or  attempting 
to  arrest  any  person  without  a  warrant. 
Where  the  law  authorizes  or  requires  the  ar- 
rest to  be  made  without  a  warrant,  he  shall 
be  punished  by  a  fine  of  not  less  than  twenty- 
five  nor  more  than  five  hundred  dollars ;  and 
If  arms  be  used,  by  a  fine  of  not  less  than 
fifty  nor  more  than  one  thousand  dollars." 
It  will  be  observed  from  the  language  of  this 
article  that  it  relates  to  and  prohibits  re- 
sistance to  peace  officers.  The  first  clause  of 
the  article  has  relation  to  where  the  officer 
Is  undertalcing  to  execute  a  legal  warrant. 
The  second  clause  applies  where  the  officer  is 
undertalsing  to  arrest  without  warrant,  where 
the  law  authorizes  such  arrest.  The  com- 
plaint and  information  fail  to  allege  whether 


the  arrest  whs  being  sought  by  virtue  of  a 
warrant  or  without  a  warrant.  It  does  al- 
lege that  the  party  sought  to  be  arrested  was 
drunk  in  a  public  place,  and  in  the  presence 
of  Wolfe,  deputy  sheriff.  We  are  of  opinion 
that  this  Is  not  a  sufficient  allegation  in  re- 
gard to  that  clause  of  the  statute  which 
authorizes  an  arrest  without  a  warrant 
Wherever  an  officer  undertakes  an  arrest  of 
a  citizen.  It  must  be  in  compliance  with  the 
authority  confided  by  the  law ;  otherwise,  be 
has  no  right  to  make  the  arrest  If  It  is  un- 
der and  by  virtue  of  a  warrant,  this  matter 
must  be  sufficiently  pleaded  to  show  his  au- 
thority and  that  it  is  legal,  and  the  fact  must 
be  stated,  and  sufficient  facts,  also,  to  show 
that  the  offense  was  one  In  which  he  was  au- 
thorized to  arrest  by  the  terms  of  ttie  law 
when  he  was  not  armed  with  a  warrant  We 
are  of  opinion  that  the  affidavit  and  informa- 
tion are  not  sufficient 

Because  the  information  and  complaint  are 
not  sufficient,  the  Judgment  Is  reversed,  and 
the  prosecution  Is  ordered  dismissed. 

BROOKS,  J.,  absent 


HUBERT  V.  STATE. 
(Court  of  Criminal  Apj^als  of  Texas.    April  15. 

Cbiminai  Law— Appeaj^-Recobd. 

Denial  of  new  trial,  the  grounds  of  the  mo- 
tion for  which  relate  exclusively  to  matters  of 
fact,  cannot  l>e  reviewed,  in  the  al>sence  of  a 
statement  of  facts  and  bill  of  exceptions. 

Appeal  from  District  Court  Grayson  Coun- 
ty;  J.  M.  Pearson,  Judge. 

Alexander  Hubert  appeals  from  a  convic- 
tion.   Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  3.  This  conviction  was 
for  assault  to  murder.  The  record  Is  be- 
fore us  without  a  statement  of  facta  or  bill 
of  exceptions.  The  grounds  of  the  motion 
for  a  new  trial  relate  exclusively  to  matters 
of  fact,  and  cannot  be  considered  without  the 
evidence  or  bill  of  exceptions. 

The  Judgment  is  affirmed. 


AGUIIiLAR  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  15, 

CannNAL  Law— Appeal— Recobd. 

Denial  of  new  trial,  motion  for  wliich  waa 
based  on  rulings  and  the  charge,  cannot  l>e  re- 
viewed, in  the  absence  of  a  statement  of  facts 
and  bill  of  exceptions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Criminal  Law.  §  28i22.] 

Appeal  from  District  Court  Travis  Coun- 
ty;  George  Calhoun,  Judge. 

Manuel  Aguillar  was  convicted  of  crUuew 
and  he  appeals.     Affirmed. 


Digitized  by 


Google 


Tex.) 


PERSON  T.  STATE. 


935 


F.  X  McCord,  Asst  Atty.  0«n.,  for  the 
«tate. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  confinement  In  the  state 
.penitentiary  for  life. 

We  find  neither  bills  of  exceptions  nor 
statement  of  facts  in  the  record.  We  find 
a  motion  for  a  new  trial  in  the  record,  com- 
plaining of  the  rulings  of  the  court  and  of 
the  charge  of  the  court;  but,  having  no 
statement  of  facts  nor  bills  of  exceptions, 
none  of  the  matters  can  be  reviewed. 

There  being  no  error  In  the  record  requir- 
ing a  reversal,  the  Judgment  is  affirmed. 


ERWIN  V.  STATE. 
(Court  of  Criminal  AppeAls  of  Texas.    April  16, 

Cbimimai,  Law— Appeal— Questions  fob  Re- 
view. 

Where,  on  appeal  in  a  criminal  case,  the 
facts  are  not  sent  up  in  the  record,  the  question 
whether  or  not  the  verdict  is  contrary  to  and 
unsupported  by  the  evidence  cannot  be  reviewed. 
(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
~roI.  15,  Criminal  Law.  H  ^38.  2939.] 

Appeal  from  District  Court,  McLennan 
County;    Sam  R.  Scott,  Judge. 

Jo«  Xhrwln  was  convicted  of  robbery,  and 
appeals.    Affirmed. 

F.  J.  McGord,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  prosecutes 
his  appeal  from  a  conviction  for  robbery. 

The  motion  for  a  new  trial  presents  the 
only  matter  relied  upon  for  reversal,  to  wit 
that  the  verdict  of  the  Jury  is  contrary  to 
and  unsupported  by  the  evidence.  The  facts 
are  not  sent  up  in  the  record,  and  this 
ground  cannot,  therefore,  be  reviewed. 
There  were  no  bills  of  exertions  reserved. 

As  the  matter  is  presented,  we  find  nothing 
authorizing  us  to  reverse  the  Judgment;  and 
It  is  therefore  affirmed. 


PERSON  V.   STATE. 
■(Court  of  Criminal  Appeals  of  Texas.    April  22, 

1.  PHTSlOIAWe    AND    SUBOEOKS    —    RiOHT    TO 

Pbaoticb— Statutes— Offenses. 

Under  Pen.  Code  1895,  art.  440,  punishing 
any  person  engaging  in  the  practice  of  medicine 
without  having  first  filed  for  record  with  the 
clerk  of  the  district  court  in  the  county  in  which 
he  "may  reside  or  sojourn"  a  certificate  from  a 
board  of  medical  examiners,  or  a  diploma  from 
an  aco^dited  medical  college,  a  physician  who 
baa  once  complied  by  filing  a  certificate  or  di- 
ploma in  the  county  of  his  residence  may  prac- 
tice elsewhere. 

2.  Same— iNroBVATioN. 

An  information  alleging  that  accused  prac- 
ticed medicine  withont  having  filed  a  certificate 
or  diploma  which  does  not  allege  that  accused 
resided  in  the  county,  and  which  does  not  allege 
where  he  resided  or  that  in  the  county  of  his 


residence  he  had  failed  to  file  a  certificate  or 
diploma,  states  no  offense  under  Pen.  Code  1895, 
art.  440. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  {  9.] 

Appeal  from  Burleson  County  Court ;  R.  J. 
Alexander,  Judge. 

Robert  Person  was  convicted  of  practicing 
medicine  In  violation  of  the  law,  and  be  ap- 
peals.   Reversed,  and  cause  dismissed. 

J.  R.  Hesleys,  T.  R.  Batte,  and  V.  B.  Hud- 
son, for  appellant.  F.  J.  McCord,  Asst  Atty. 
Gea,  for  the  State. 

RAMSEY,  J.  The  appellant  was  charged 
by  Information  In  the  county  court  of  Burle- 
son county,  presented  at  the  March  term  of 
said  court,  with  having  unlawfully  engaged 
in  the  practice  of  medicine  in  said  county  In 
violation  of  the  law.  He  was  on  trial  on  the 
3d  day  of  September  1907,  convicted,  and  his 
punishment  assessed  at  a  fine  of  $50. 

The  appellant  relies  upon  several  grounds 
for  reversal  of  the  case.  Among  other  things. 
It  is  contended  that  the  Information  falls  to 
allege  the  place  of  residence  of  the  defend- 
ant, or  where  he  sojourned  at  the  time  of 
the  commission  of  the  oftense,  or  that  the  of- 
fense charged  was  committed  in  Burleson 
county.  The  information  alleges  that  the  de- 
fendant did  engage  in  the  practice  of  medi- 
cine for  pay  and  as  a  regular  practitioner  in 
its  various  branches  and  departments,  and  as 
such  practitioner  did  prescribe  for  and  visit 
patients  professionally  In  said  county  without 
having  filed  with  the  clerk  of  the  district 
court  thereof  a  certificate  or  diploma  as  the 
law  requires,  but  It  does  not  allege  that  the 
defendant  was  a  resident  of  or  sojourned  In 
Burleson  county.  It  is  also  claimed  that  said 
information  Is  Insufficient  In  that  same  falls 
to  allege  that  appellant  was  a  resident  of 
Brazos  county,  and  that  be  bad  failed  or  neg- 
lected to  file  with  the  clerk  of  said  county  a 
certificate  or  diploma  as  the  law  provides. 
The  charging  part  of  the  information  is  as 
follows:  "That  Robert  Person  on  or  about 
the  15th  day  of  January,  1907,  and  anterior 
to  the  presentment  of  this  Information  in  the 
said  court  and  in  the  county  and  state  afore- 
said, did  then  and  there  imlawfully,  and 
thence  continuously  up  to  the  date  of  filing 
this  information,  engage  In  the  practice  of 
medicine  for  pay  and  as  a  regular  practition- 
er in  its  various  branches  and  departments, 
and  as  such  practitioner  did  prescribe  fOr  and 
visit  patients  professionally,  to  wit  did  pre- 
scribe for  and  visit  Frank  Casao  and  Mary 
Mescutta  and  divers  other  persons  unknown 
to  affiant  without  having  first  filed  for  record 
with  the  clerk  of  the  district  court  of  said 
county  a  certificate  from  some  authorized 
board  of  medical  examiners,  or  a  diploma 
from  some  accredited  medical  college."  It  is 
evident  that  this  prosecution  was  under  the 
authority,  and  that  the  offense  charged  was 
believed  to  be  in  violation  of  article  440  of 
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the  Penal  Code  ot  1886.  This  article  is  as 
follows:  "If  any  person  shall  hereafter  en- 
gage in  the  practice  of  medicine  in  any  of  its 
branches  or  departments  for  pay,  or  as  a  reg- 
ular practitioner,  without  having  first  filed 
for  record  with  the  clerk  of  the  district  court 
in  the  county  in  which  such  person  may  re- 
side or  sojourn  a  certificate  from  some  au- 
thorized board  of  medical  examiners,  or  a 
diploma  from  some  accredited  medical  col- 
lege,  he  shall  be  punished  as  prescribed  In  ar- 
ticle 43&"  It  will  be  observed  that  the  infor- 
mation does  not  allege  the  residence  at  all  of 
appellant,  and  that  there  was  an  utter  failure 
and  no  attempt  to  allege  that  he  resided  In, 
or  sojourned  in  Burleson  county.  It  was  evi- 
dently the  purpose  and  Intent  of  the  liegisla- 
tnre  that  for  the  protection  of  society  that 
all  persons  undertaking  to  practice  medicine 
as  phsrslclans,  or  act  as  physicians,  should,  be- 
fore being  permitted  so  to  do,  be  required  to 
famish  evidence  of  their  skill  and  preparation 
by  being  compelled  to  file  in  the  office  of  the 
district  clerk  the  evidence  of  their  qualifica- 
tion, such  instrument,  either  certificate  or  di- 
ploma, to  be  filed  in  the  county  of  their  resi- 
dence, or  where  at  the  time,  they  were  so- 
journing. We  think  it  clear  that  where  the 
physician  had  once  complied  with  the  law  by 
filing  a  certificate  or  diploma  in  the  county 
where  he  resides,  that  he  would  and  should 
be  permitted  to  accept  professional  calls  and 
practice  in  any  adjacent  county,  and  as  for 
that  matter  throughout  the  counties  of  the 
state  where  his  services  might  be  needed,  and 
that  it  would  not  be  required  of  him  that  he 
must  file  such  certificate  or  diploma  where  be 
might  be  called  after  he  had,  in  the  terms  of 
the  law,  filed  such  diploma  in  the  county 
where  he  resided,  or  where  at  the  time  he 
might  sojourn.  The  Information  In  this  case 
does  not  allege  that  appellant  resided  in  Bnr- 
lescm  county,  and  no  duty  or  obligation  is 
shown  requiring  or  comi)eIling  him  to  file  a 
certificate  or  diploma  In  said  county  before 
being  entitled  to  practice  medicine  therein, 
nor  does  it  allege  where  he  resided  or  that  In 
the  county  of  his  residence  he  had  failed  to 
record  his  certificate  or  diploma  as  the  law 
provides.  The  Information  is,  we  believe, 
wholly  insufficient,  and  no  conviction  can  be 
sustained  under  it  It  is  therefore  ordered 
that  the  Judgment  of  the  court  below  be  re- 
versed, and  the  cause  dismissed. 

BROOKS,  J.,  absent 


JOHNSON  V,  STATE. 
(Conrt  of  Criminal  Apneals  of  Texas.    April  22, 

1.  InroxiOATiNO  Liquoss  —  Looal  Oftior 
Law— Adoption — Succeediro  Elxctiors. 
Where  the  sale  of  intoxicating  liquor  is 
prohibited  as  the  result  of  a  valid  local  option 
election,  a  conviction  may  t>e  had  for  violation 
of  the  law  pnrsnant  to  such  election,  though 
another  election  had  been  sabsequently  held  with 
the  same  result 


2.  Cbiuinai.  Law— Nkw  Tbxai/— Misconduct 

or   JUBY. 

A  new  trial  will  not  be  granted  aocnsed  for 
the  mere  incidental  mention  oy  the  jnrr  of  his 
failure  to  testify,  bnt  it  mast  appear  In  order 
to  justify  a  new  trial  on  that  ground  that  the 
Jury's  nuBCondact  was  snch  as  would  or  might 
likely  have  prejudiced  defendant's  cause. 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

P.  J.  Johnson  was  convicted  ot  violating 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

RAMSEY,  J.  Appellant  was  convicted  la 
the  county  conrt  of  Haskell  county  on  a 
charge  of  Baling  intoxicating  liquors  in  viola- 
tion of  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $50  and  40  days' 
confinement  in  the  county  Jail. 

There  are  only  two  questions  presented  as 
grounds  for  reversal  In  this  case.  It  is  al- 
leged in  the  indictment  that  the  sale  of  in- 
toxicating liquors  was  prohibited  in  Haskell 
county  by  virtue  of  an  election  legally  held 
therein  on  the  25th  day  of  March,  1905.  The 
appellant  oifered  testimony  to  show  that 
thereafter  on  the  Slst  day  of  August  1907» 
another  local  option  election  was  held  in  said 
county,  which  also  resulted  in  favor  of  pro- 
hibition. It  was  the  contention  of  appellant 
that  this  last  election  had  the  effect  to  abso- 
lutely supersede  and  nullify  the  earlier  elec- 
tion In  1905,  and  that  therefore  no  prosecu- 
tion could  be  sustained  under  the  first  elec> 
tlon.  This  court  liad  so  held  In  the  case  ot 
Byrd  T.  State,  103  S.  W.  863,  and  appellant's 
counsel  wiere  evidently  proceeding  under  and^ 
relying  on  this  holding  of  this  court  That 
decision,  however,  iias  l>een  expressly  over- 
ruled in  the  case  of  Dick  Massie  v.  State,  lOr 
S.  W.  846,  and  on  the  authority  of  the  inst- 
named  case  we  hold  that  the  conrt  below 
committed  no  error  in  excluding  from  the- 
Jury  the  proceedings  in  respect  to  the  local 
option  election  held  in  190T. 

The  next  ground  for  reversal  Is  that  the 
court  erred  in  refusing  to  allow  the  appellant 
to  introduce  the  Jurors  who  tried  the  case  aa 
witnesses  to  establish  the  fact  that  while 
they  were  deliberating  upon  this  cause  they 
discussed  the  failure  of  the  defendant  to  tes- 
tify in  his  own  behalf.  It  is  made  to  appear 
by  bill  of  excq>tiona  that  the  defendant,  in 
order  to  establish  and  prove  said  allegation 
in  his  motion  for  a  new  trial,  had  summon- 
ed in  his  own  behalf,  by  proper  legal  process, 
the  six  Jurors  who  served  on  the  trial  ot 
his  case;  that  when  said  motion  came  on  ta 
be  heard  the  said  six  Jurors  were  in  attend- 
ance, and  he  tendered  them  to  the  court  bs- 
witnesses  in  his  behalf,  and  asked  the  court 
that  said  witnesses  be  sworn  and  be  put  un- 
der the  rule,  and  that  after  he  had  asked 
the  court  to  place  the  Jurors  under  the  rule, 
the  court  over  his  protest  and  objection  caus- 
ed said  Jurors  to  be  placed  in  a  body  in  th» 
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Jury  box,  and  caused  them  to  be  sworn  to 
testltsr  as  witnesses  concerning  tbe  matters 
alleged  In  his  motion  and  proceeded  to  exam- 
ine them,  whereupon  four  of  the  said  Jury- 
men testified  that  no  reference  had  been 
made  In  their  deliberation  within  their  hear- 
ing to  the  appellant's  failure  to  testify.  One 
Juryman  testified  that  he  believed  there  was 
something  said  about  It,  but  did  not  remem- 
ber what  was  said,  and  another  of  said  Jurors 
testified  that  he  did  not  remember  anything 
being  said  about  api)ellant's  failure  to  testify, 
but  that  he  himself  thought  about  it  All  of 
the  Jurors  testified  that  If  anything  was  said 
about  the  appellant's  failure  to  testify  that 
this  nor  tbe  appellant's  said  failure  to  testify 
had  any  Influence  upon  them  whatever  in  ar- 
riving at  their  verdict  In  the  case  of  Dave 
Smith  T.  State.  106  S.  W.  1161,  we  held  that  a 
reversal  should  not  be  had  In  any  case  for  the 
mere  Incidental  mention  of  appellant's  fail- 
ure to  testify,  but  that  before  a  new  trial 
should  be  granted  it  must  reasonably  appear 
that  the  discussion  of  a  failure  to  testify,  or 
the  Jury's  misconduct,  must  be  such  as  would 
or  might  likely  have  prejudiced  the  defend- 
ant's cause.  As  presented  in  the  record,  we 
do  not  believe  that  appellant  has  brought 
himself  within  that  rale,  which  we  think  a 
sane  and  sound  rule  upon  the  question.  There 
being,  as  we  believe,  no  error  in  the  record, 
tbe  Judgment  of  tbe  court  below  is  alBrmed. 

BROOKS,  3.,  absent 


PBNTON  V.  8TATH. 
(Court  «t  Criminal  Appeals  of  Texas.    April  16, 

HoHioiDB—IiisTBucnoNS— Threats. 

On  a  trial  for  murder,  where  the  facts  abow 
that  an  hour  prior  to  tbe  homicide  deceased  and 
appellant  were  kt  a  dance,  that  deceased  threat- 
ened appellant,  but  they  bad  no  difficulty  then, 
and  some  time  thereafter  appellant  asked  a 
third  par^  to  loan  him  his  Imife,  and  the  de- 
ceased, who  was  standing  by,  drew  his  pistol 
and  threatened  appellant,  and  some  time  there- 
after appellant  struck  deceased  with  an  aze,  an 
instruction  on  threats  was  required. 

Appeal  from  District  Court,  Bowie  Coun- 
ty;  P.  A.  Turner,  Judge. 

Marcellas  Penton  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and 
remanded. 

Hart  Mabaffey  &  Thomas,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  3.  Appellant  was  convicted  of 
manslaughter  and  his  punishment/  assessed 
at  five  years'  conflnonent  in  the  state  peni- 
tentiary. 

The  only  question  we  deem  necessary  to  re- 
view l8  tbe  seventh  assignment  of  error, 
wherein  appellant  complains  that  the  court 
erred  In  not  charging  the  law  applicable  to 
threats.  Appellant  insists  that  the  evidence 
suggests  this  issue.  The  facts  show  that  an 
hour  or  more  prior  to  tbe  homicide,  deceased 


and  appellant— both  being  negroes — were  at  a 
dance;  that  appellant  was  cursing  In  the 
house  where  the  dance  was  In  progress,  and 
the  deceased  remarked  to  him,  "If  you  do  not 
stop  cursing  In  here,  I  will  put  it  to  you,  and 
put  It  hard."  Tbe  appellant  and  deceased 
had  no  difilculty  then.  Some  time  after  this 
statement  by  deceased  to  appellant,  appel- 
lant came  to  the  door  where  the  dance  was  in 
progress,  and  asked  Tom  Williams  to  loan 
him  his  knife  to  peel  an  orange  or  an  apple. 
Deceased,  who  was  standing  near  by,  drew 
his  pistol,  and  said,  "God  damn  him,  let  blm 
have  it  and  I  vdll  make  him  eat  it"  As  stat- 
ed above,  some  time  after  these  statements 
were  made  by  deceased  to  appellant  appel- 
lant was  standing  by  a  fire  in  the  yard  about 
1  o'clock  at  night  when  the  deceased  came 
out  and  the  state's  evidence  shows  appel- 
lant struck  him  with  an  axe  on  the  bead, 
knocked  him  down,  and  then  stood  over 
him,  making  the  statement  as  he  struck  him 
again,  "I  will  kill  you  and  pay  for  it"  Some 
of  the  witnesses  say  that  this  last  statement 
was  made  by  appellant  as  he  ran  off.  Appel- 
lant contends  that  deceased  came  out  to  the 
fire  in  company  with  a  third  party,  which 
third  party  walked  up  an&  looked  in  bis 
face,  and  told  deceased  who  be  (appellant) 
was,  and  deceased  drew  his  pistol  and  shot 
at  him,  and  that  then  was  when  he  (appel- 
lant) struck  deceased  with  an  axe.  Appel- 
lant admits  he  does  not  know  how  many 
blows  were  struck,  but  claims  that  all  the 
licks  were  in  self-defense.  The  court  charg- 
ed every  possible  phase  of  murder  in  the 
first  and  second  degree  and  manslaughter. 
There  are  various  criticisms  of  the  court's 
enlarge,  but  we  deem  it  necessary  only  to 
pass  upon  that  ground  of  the  motion  which 
insists  that  the  court  erred  in  failing  to 
charge  on  the  doctrine  of  threats.  In  the 
light  of  tbe  above  statement  of  the  evidence 
on  this  question,  we  think  appellant's  conten- 
tion Is  correct.  If  tbe  danger  was  apparent 
at  tbe  time  appellant  struck  deceased,  then  if 
the  court  had  properly  charged  on  threats 
it  would  have  strengthened  appellant's  de- 
fense. The  danger  being  real,  it  would  also 
strengthen  the  truthfulness  of  his  defense. 
This  question  has  been  so  repeatedly  passed 
on  we  do  not  deem  it  necessary  to  dte  au- 
thorities. 

For  the  error  of  the  court  In  falling  to 
charge  on  threats,  the  Judgment  Is  reversed, 
and  the  cause  Is  remanded. 


BROWN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    April  16, 

1.  Cbiuiral  Law— Affeai/— Denial  or  Mo- 
tion roB  New  Tbial— Review. 

In  the  absence  of  a  bill  of  exceptions  and 

the  testimony,  the  grounds  in  a  motion  for  a 

new  trial  cannot  be  considered. 
[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  15,  Cruninal  Law,  f{  2Sm-2805.] 
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2.  Sams— iNBTBucnoHB— RiriEw. 

Where  the  instructloiia  may  be  applicable 
to  a  state  of  facts  provable  under  the  indictment, 
errors  in  the  instructions  are  not  shown  is  the 
absence  of  the  testimony. 

Appeal  from  District  Court,  San  Saba 
County;   Clarence  Martin,  Judge. 

A.  T.  Brown  was  convicted  of  murder,  and 
he  appeals.    AfBrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  The  life  sentence  was 
imposed  upon  appellant  on  a  charge  of  mur- 
der by  poison.  No  exceptions  were  reserved 
during  the  trial,  and  the  statement  of  facts 
Is  not  Incorporated  in  the  record.  There  are 
quite  a  number  of  grounds  in  the  motion  for 
a  new  trial  why  the  Judgment  diould  be  re- 
versed, but.  In  the  absence  of  bill  of  excep- 
tions and  the  testimony,  none  of  these  can  be 
considered. 

The  charge  as  given  may  be  applicable  to 
a  state  of  facts  provable  under  the  allega- 
tions of  the  Indictment,  and  in  the  absence  of 
the  testimony  no  such  errors  are  x>ointed  out 
in  the  charge  that  would  require  a  reversal. 

As  the  record  is  presented,  therefore,  the 
Judgment  will  be  aflSrmed. 


DAVIS  T.  STATE. 
(Coort  of  Criminal  Appeals  of  Texas.    April  22, 

iMTOXiCATino  liXquoKs— IiXEOAi.  Sai.es. 

Accused  received  from  prosecutor  $1.25  with 
which  to  purchase  wliisky  for  him.  Accused 
used  the  money  and  a  prescription  given  him 
by  a  physician  to  obtain  the  whisky,  which  he 
delivered  to  prosecutor.  Accused  made  nothing 
out  of  the  transaction,  and  what  he  did  was  for 
the  accommodation  of  prosecutor.  Held,  that  ac- 
cused did  not  sell  whisky  to  prosecutor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {!  300-322.] 

Appeal  from  Smith  County  Court;  J.  A. 
Bulloch,  Judge. 

Orval  Davis  was  convicted  of  selling  intoxi- 
cating liquor,  and  be  appeals.  Reversed  and 
remanded. 

B.  B.  Bealrd,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  charged 
with  selling  whisky  to  the  witness  Ware ;  the 
sale  occurring  in  the  city  of  Tyler. 

Ware  inquired  of  appellant  the  where- 
abouts of  George  Francis,  whom  appellant 
informed  him  had  gone  to  the  barbecue.  A 
conversation  ensued  in  which  Ware  told  ap- 
pellant that  he  wanted  to  see  if  George  could 
get  him  some  whisky.  Appellant  informed 
him  that  be  thought  he  conld  get  it  for  him. 
Ware  requested  appellant  to  do  so,  and  gave 
him  $2  in  silver,  out  of  which  appellant  was 
to  take  $1.25  with  which  to  purchase  a  quart 
of  whisky;    appellant  having  informed  him 


that   that    would   be  the  price.     Appellant 
handed  75  cents  of  the  money  back  to  Ware, 
and  went  off  with   the  $1.25,   secured  the 
whisky,  returned,  and  gave  it  to  Ware.    It  la 
further  shown  that  the  bottle  of  whisky  ac- 
tually cost  $1.25,  and  was  what  Is  known  as 
"Anderson  County  whisky."     Appellant  had 
a  prescription  given  him  by  Dr.  Mead,  and 
used  this  prescription  and  the  $1.25  of  the 
money  of  witness  Ware  in  obtaining  the  whis- 
ky.   Appellant  made  nothing  by  the  transac- 
tion, but  did  what  he  did  as  an  accommoda- 
tion to  Ware.    Appellant's  evidence  is  to  the 
effect  that  Ware  Induced  him  to  get  the  whis- 
ky   by    Informing   him,    appellant    that   his 
(Ware's)  wife  was  very  sick,  and  needed  it 
Ware  denied  this,  however.    Ware  testified 
that  be  is  a  late  addition  to  the  force  in  the 
sheriff's  office,  and  as  such  was  acting  deputy, 
and  his  peculiar  mission  was  to  ascertain 
violations  of  the  local  option  law,  and  that  be 
has  been  rather  diligent  in  the  matter  and 
that  he  had  Instituted  several  prosecutions, 
receiving  costs  as  pay  for  his  work.    Appel- 
lant's contention  is  that  Ware  had  by  the 
statement  that  bis  wife  was  sick  induced  him 
to  accommodate  him.  Ware,  and  that,  in  or- 
der to  do  so,  he  took  his  money  and  bought 
the  whisky  on  the  prescription  given  him  by 
Dr.  Mead.    The  contention  here  of  appellant 
is  that  under  the  peculiar  facts  and  circum- 
stances of  the  case,  it  was  not  a  sale  on  his 
part  and  that  it  was  not  Intended  as  a  sale, 
but  simply  as  an  accommodation  to  the  wit- 
ness. Ware,  and  that  Ware  deliberately  work- 
ed him  into  getting  the  whisky  by  means  of 
these  statements  and  bis  conduct  in  order  to 
institute  the  prosecution.    If  Ware  did  Induce 
appellant  to  get  the  whisky  in  order  to  work 
up  a  prosecution  against  him,  such  conduct 
1b  certainly  to  be  deprecated.    Officers  ought 
not  to  lend  themselves  to  originating  and 
bringing  about  violations  of  the  law  In  order 
to  institute  prosecutions  and  secure  convic- 
tions ;  but  on  the  contrary,  they  should  seek 
as  far  as  is  in  their  power  to  prevent  viola- 
tions of  the  law.    Appellant  contends  that  he 
was  but  the  agmt  of  Ware  in  purchasing  the 
whisky,  and  then  only  on  the  ground  of  hu- 
manity and  as  an  accommodation  to  Ware  on 
account  of  bis  sick  wife. 

The  court  charged  the  Jury  as  follows:  "If 
you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  defendant  had  a  prescrii>tion 
from  one  J.  J.  Mead  for  whisky  for  defend- 
ant And  defendant  with  said  prescription 
got  In  i>er8on  the  whisky  from  E.  A.  Norris. 
the  party  to  whom  said  prescription  was  ad- 
dressed, and  defendant  took  A.  Ware's  money 
and  paid  for  the  whisky,  and  delivered  the 
whisky  so  obtained  to  A.  Ware,  this  in  law 
would  constitute  a  sale  by  the  defendant  al- 
though defendant  made  no  profit  out  of  it" 
Exception  was  reserved  to  this  charge,  and 
the  counter  proi)osition  was  formulated  in  a 
special  charge,  and  asked  to  be  given  the 
Jury,  but  was  refused  by  the  court  The 
charge  requested  is  as  follows:  "You  are  fur- 


Digitized  by 


Google 


Tex.) 


MICHAEL  T.  BABB. 


939 


ther  cbarged  and  Instrncted  by  the  court  that 
if  yoa  should  believe  from  the  eTidence  in 
this  case  that  the  intoxicating  liquors  the  de- 
fendant herein  charged  with  unlawfully  sell- 
ing to  the  state's  witness,  A.  Ware,  was 
bought  by  the  defendant  from  the  prescrip- 
tion house  of  B.  A.  Norrls  for  the  said  A. 
Ware  while  acting  as  the  agent  of  the  said 

A.  Ware,  and  by  the  request  of  the  said  A. 
Ware,  and  was  paid  for  by  the  defendant  with 
money  previously  given  to  him  for  the  said 
purpose  by  the  said  A.  Ware,  and  was  then 
delivered  to  the  said  A.  Ware  by  the  defend- 
ant merely  as  an  act  of  accommodation,  and 
that  the  defendant  had  no  other  motive  or  in- 
terest In  said  transaction,  other  than  to'merely 
accommodate  the  said  A.  Ware  by  the  transac- 
tion, then  In  that  case,  you  should  acqnlt  the 
defendant,  or,  if  you  have  a  reasonable  doubt 
as  to  whether  that  was  true,  then  you  should 
acquit  the  defendant,  and  return  a  verdict  of 
'Not  guilty,'  although  you  should  believe  be- 
yond a  reasonable  doubt  from  the  evidence 
In  the  case  that  at  the  time  of  said  transac- 
tion the  defendant  then  had  on  file  a  legal 
prescription  Issued  by  Dr.  J.  J.  Mead  in  said 

B.  A.  Norrls's  prescription  house  and  in  the 
possession  of  the  proprietor  of  same,  which 
would  and  did  authorize  said  B.  A.  Norrls  to 
sell  whisky  to  the  defendant" 

This  charge  was  also  asked:  "At  the  re- 
quest of  the  defendant,  you  are  further  charg- 
ed by  the  court  that  it  is  not  a  violation  of 
the  law  for  a  person  to  act  na  the  agent  of 
another  person  In  the  purchase  of  intoxicat- 
ing liquors  in  this  state,  nor  to  give  away  in- 
toxicating liquors,  nor  to  buy  whisky  from 
a  person  who  is  selling  the  same  in  violation 
of  the  law.  So,  if  you  should  believe  from 
the  evidence  In  this  case  that  A.  Ware,  the 
state's  witness,  at  the  time  cbarged  gave  to 
the  defendant  $1.25  In  money,  and  requested 
and  instructed  the  defendant  to  go  and  buy 
him  a  quart  of  whisky  and  pay  for  It  with  the 
said  $1.25,  and  bring  him  the  whisky,  and 
that  the  defendant  did  so,  and  had  no  other 
interest  or  motive  than  to  accommodate  the 
said  A.  Ware  In  said  transaction,  then  in  that 
case  you  should  find  the  defendant  'Not 
guilty.' "  These  charges  were  refused.  The 
whole  matter  la  presented  on  exception — the 
giving  of  the  charge  by  the  court  and  refusal 
of  special  instructions.  This  seems  to  be  al- 
most a  parallel  case  with  that  of  Hood  v. 
State,  35  Tex.  Cr.  R.  58-5,  34  S.  W.  935,  and 
what  was  said  in  that  case  we  think  might 
well  be  repeated  here.  For  a  discussion  of 
the  question,  we  refer  to  that  case,  and  on 
the  authority  of  it  this  judgment  will  be  re- 
versed. To  the  same  effect  Is  Vanarsdale  v. 
State,  85  Tex.  Cr.  R.  587,  34  8.  W.  931, 
Wright's  Case,  35  Tex.  Or.  R.  681,  34  S.  W. 
935,  and  Thompson  t.  State  (Tex.  Cr.  App.)  34 
8.  W.  937. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BROOKS,  J.,  absent 


MICHAEL  V.  RARE  (RABB,  Intervener). 

(Court   of  Civil   Appeals   of  Texas.     April   1, 

1908.    Rehearing  Denied  April  19,  1908.) 

Husband  and  Wifb— Ooioiuhitt  Pbopebtt 
—Actions. 

The  husband  is  the  proper  party  to  pro- 
tect all  claims  based  on  community  property,  or 
to  recover  wages  of  the  wife  for  services  ren- 
dered prior  to  a  separation ;  and  the  wife  has 
no  right  of  intervention  in  such  action,  except 
as  to  what  may  have  become  her  separate  prop- 
erty. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {§  968-076>^.] 

Appeal  from  District  Court,  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  by  Philip  Michael  against  S.  Rabe, 
in  which  Hattie  Grace  Rabe  intervened. 
From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

C.  K.  Breneman,  for  appellant  Carlos 
Bee,  for  appellee. 

JAMES,  G.  J.  The  appellant  sued  appellee 
for  $1,850,  alleging  in  substance  that  he  had 
deposited  with  defendant,  at  different  times, 
amounts  aggregating  $1,000,  and  he  had  re- 
ceived payments  on  account  of  same  amount- 
ing to  $550,  leaving  still  due  him  on  such 
deposits  the  sum  of  $450.  He  also  alleged 
that  on  April  30,  1896,  he  married  Hattie 
Grace  Rabe,  the  daughter  of  defendant,  they 
living  together  until  July  5,  1905;  that  his 
wife  performed  services  for  defendant  in 
the  capacity  of  hired  servant,  clerk,  or  sales- 
woman for  the  months  of  March  to  Dec- 
ember, 1904,  Inclusive,  and  February,  March, 
and  April,  1905,  in  ail  14  months,  said  servi- 
ces being  reasonably  worth  $100  per  month; 
and  that  said  sum  of  $1,400  was  due  and 
payable  on  May  1,  1906.  The  defendant  an- 
swered, but  It  Is  not  deemed  necessary  to 
set  forth  the  particulars  of  the  answer. 

Plaintiffs  wife,  Hattie  Grace  Michael,  filed 
a  petition  In  Intervention,  alleging  that  she 
Is  living  apart  from  plaintiff,  and  has  so 
lived  since  July,  1900,  and  that  their  sepa- 
ration Is  permanent;  that  she  is  making 
her  own  living,  and  has  done  so  for  eight 
years,  and  will  have  to  do  so  in  the  future, 
so  far  as  plaintiff  is  concerned;  that  in  view 
of  the  fact  that  she  is  so  separated,  and 
under  the  necessity  of  making  her  own  liv- 
ing, she  is  entitled  to  Intervene  herein  to 
protect  her  right  in  any  sum  of  money  that 
plaintiff  may  recover  herein;  that  the  de- 
fendant does  not  owe  her  any  sum  whatever, 
he  having  paid  her  salary  regularly,  and  all 
that  Is  due  her  from  any  source;  but  that. 
If  the  plaintiff  should  recover  any  sum  In 
this  suit  from  the  defendant,  the  same  be 
set  aside  and  awarded  her,  because  of  her 
right  in  same  as  her  earnings,  and  because 
she  Is  separated  from  plaintiff,  and  plaintiff 
is  not  entitled  to  her  money,  or  to  the  con- 
trol of  her  property,  but  she  Is  entitled  to 
manage  and  control  .ttie  same  herself.    This, 
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we  think,  Is  all  that  Is  necessary  to  be  stat- 
ed from  the  Interyention  pleading. 

▲  motion  was  filed  to  dismiss  the  Interven- 
tion, which  was  overruled.  We  think  the  mo- 
tion should  have  been  sustained.  The  claims 
sued  upon  were  community  property.  The 
petition  of  intervention  did  not  make  It  ap- 
pear that  circumstances  existed  which  would 
authorize  the  wife  to  control  such  property. 
The  condition  which  authorizes  the  wife  to 
do  so  Is  when  the  husband  has  abandoned 
her  in  such  manner  as  to  throw  upon  her 
the  necessity  of  taking  charge  of  such  prop- 
erty. Speer  on  Married  Women,  p.  318,  and 
cases  cited  in  note.  The  right  was  not  ac- 
quired In  the  case  before  us,  where  the  hus- 
band In  the  proceeding  Itself  was  engaged 
in  caring  for  and  representing  the  communi- 
ty Interests,  and  where  it  appears  from  the 
intervention  that  there  was  nothing  more 
than  a  separation  of  the  parties.  The  mari- 
tal relation  continued  to  exist,  and  the  hus- 
band, as  long  as  he  was  engaged  In  acting 
as  the  representative  of  such  property,  was 
the  one  authorized  by  statute  to  prosecute  the 
action.  The  allegation  in  her  pleading  that. 
If  plaintiff  should  be  found  entitled  to  re- 
cover in  respect  to  the  savings  from  her  earn- 
ings, be  had  in  fact  already  received  one 
half  of  same,  and  that  she  was  entitled  to 
the  remaining  half  and  to  a  Judgment  there- 
for, is  not  sufQcient  to  present  an  obstacle 
to  plaintiffs  recovery,  nor  a  right  in  her  to 
be  awarded  same,  because  the  pleading 
leaves  it  evident  that  said  half  claimed  by 
her  was  nevertheless  community  property, 
and  a  Judicial  partition  of  community  prop- 
erty between  husband  and  wife  does  not 
seem  to  be  authorized,  except  In  connection 
with  divorce  proceedings.  The  above  pro- 
ceeds upon  the  theory  that  the  intervention 
does  not  show  that  the  remainder  of  the  sav- 
ings referred  to  had  in  any  manner  become 
her  separate  property.  If  it  had,  we  think  it 
would  have  been  allowable.  In  view  of  the 
separation  alleged,  for  the  wife  to  Intervene 
for  the  purpose  of  having  the  character  of  her 
title  determined.  The  wife's  right  to  resort 
to  the  courts  to  protect  her  separate  proper- 
ty, when  It  Is  endangered  through  the  man- 
agement of  her  husband,  is  recognized  In 
Dority  V.  Dorlty,  96  Tex.  216,  71  S.  W.  955, 
60  L.  R.  A.  941. 

The  case  proceeded  to  trial,  and  plaintiff 
gave  his  testimony,  and  rested.  Thereupon 
defendant's  counsel  stated:  "I  think  we 
should  have  an  instruction.  Such  Indefinite 
(testimony),  I  don't  think  the  defendant 
should  be  called  on  to  introduce  any  testi- 
mony. No  questions  of  fact  raised  by  the 
testimony,  simply  I  don't  know  of  any  way 
for  the  Jury  to  determine — ^no  question  of 
fact  raised;  and  we  demur  to  the  plaln- 
tifTs  testimony  at  this  time.  The  Court 
(to  counsel):  I  will  hear  from  you  on  the 
question  as  to  whether  there  are  any  facts 
to  go  to  the  Jury.  Col.  Breneman:  Unques- 
tionably we  think  BO.     The  Court:     I  will 


hear  from  you  now  as  to  whether  yon  can 
show  me.  Col.  Breneman:  I  don't  know 
that  there  Is  anything  for  me  to  show.  Your 
honor  has  beard  the  testimony.  We  have 
made  out  a  case  as  we  contend.  I  didn't 
know  that  Mr.  Bee  didn't  want  to  introduce 
any  testimony.  We  are  ready  to  go  to  the 
Jury.  Mr.  Bee:  No,  sir;  I  have  demurred 
to  the  evidence  at  this  time.  The  Court: 
I  will  say  this,  Maj.  Breneman:  I  don*t 
think  you  have  made  out  a  case,  and  if  the 
Jury  were  to  return  a  verdict  In  your  favor  I 
would  set  It  aside.  CoL  Breneman:  I  can't 
help  that  The  Court:  Consequently  I  don't 
think  you  need  submit  It  to  them.  I  will 
Instruct  them  to  render  a  verdict  for  the  de- 
fendant." It  appears  that  at  this  Juncture 
the  defendant  announced  that  he  would  dis- 
miss a  counterclaim  or  cross-action  he  had 
set  up  against  plaintiff  fOr  $50,  and  thereup- 
on the  court  directed  the  Jury  to  find  for  de- 
fendant against  plaintiff  and  intervener. 

The  proceeding  just  stated  was  not  strictly 
a  demurrer  to  the  evidence,  but  appears  to 
have  been  simply  an  effort  on  the  part  of 
defendant's  counsel  to  obtain  the  view  of  the 
court  upon  the  sufficiency  of  plaintiff's  proof 
and  upon  the  necessity  of  defendant  proceed- 
ing with  his  proof.  Therefore,  if  the  court 
erred  in  the  view  taken  by  It,  the  proper  dis- 
position of  the  case  here  Is  to  reverse  the 
Judgment  and  remand  the  cause.  We  think 
the  testimony  was  sufficient  to  take  the  caae 
to  the  Jury. 

Reversed  and  remanded. 


SIMPSON  et  al.  v.  OATS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  4^ 

1908.    Rehearing  Denied  April  2S,  190a) 

1.  Husband  and  Wife — ComnTUiTT  Pbop- 
EBTT— Public  Lands— Pbe-kmption— Death 
OF  Wife  Befobx  Patent  Issued. 

In  1868  a  husband  and  wife  settled  os  pub- 
lic domain  under  a  deed  from  one  who  errone- 
ously thought  he  had  title  to  it  The  wife  died 
in  1870,  and  the  next  year,  npon  ascertaining 
that  the  land  was  vacant  public  domain,  the 
husband  obtained  a  survey  of  160  acres  to  be 
made  under  the  pre-emption  law.  Proof  of 
three  years'  occupancy  was  made  in  1874,  and 
patent  duly  issued  to  him.  Held  that  as  the 
patent  issued  after  the  wife's  death,  no  interest 
in  the  land  vested  in  her  which  she  could  tnins- 
mit  by  inheritance,  but  It  was  the  husband's 
separate  property. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  26,  Husband  and  Wife,  {  895.] 

2.  Same. 

Even  if  an  application  for  a  survey  had 
been  made  on  the  settlement  of  1868  during  the 
wife's  lifetime,  and  patent  Issued  npon  con- 
tinued occupancy  for  three  years,  she  wonld 
have  had  no  community  Interest  in  the  land, 
since  she  died  before  the  title  could  have  ma- 
tured. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  895.] 

Error  from  District  Court  Delta  County; 
T.  D.  Montrose,  Judge. 

Action  by  J.  B.  Simpson  and  others  against 
B.   L.  Oats  and  others.     Judgment  for  de- 
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fendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Hale,  Allen  ft  Dohoney,  for  plaintiffs  in 
«ror.    Ia  Ia  Wood,  for  defendants  in  error. 

RAINET,  C.  J.  Plaintiffs  in  error  brought 
this  suit  to  recover  of  defendants  in  error  tbe 
title  to  one-balf  of  160  acres  of  land  in 
Delta  county,  claiming  it  to  be  a  pre-emption 
survey  of  J.  W.  Ripley  and  his  wife,  Hannab 
Ripley,  now  deceased.  All  of  the  defendants 
pleaded  not  guilty  and  the  statutes  of  limi- 
tation of  three,  five,  and  ten  years.  The 
cause  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  rendered  for  the  de- 
fendants. 

3.  B.  Simpson  married  the  only  daughter 
of  3.  W.  and  Hannab  Ripley,  and  sues  In 
bis  own  behalf  and  as  next  friend  of  their 
two  minor  children,  L.  E.  and  W.  H.  Simp- 
son, claiming  the  land  to  be  community  prop- 
erty of  J.  W.  Ripley  and  his  deceased  wife, 
Hannab  Ripley.  Tbe  defendants  claim  the 
land  through  mesne  conveyances  from  J.  W. 
Ripley,  and  that  the  same  was  Ripley's  sep- 
arate property.  The  evidence  shows  that  in 
1868  tbe  father  of  J.  W.  Ripley  held  a  deed 
to  200  acres  of  land,  including  the  land  in 
controversy,  to  which  he  thought  he  had  title. 
In  1868  J.  W.  Ripley,  on  the  faith  of  the 
promises  of  bis  father  that  he  would  deed 
him  100  acres,  moVed  with  his  wife,  Hannah, 
on  the  land,  and  made  improvements  by 
building  a  log  cabin,  fences,  and  putting  some 
of  tbe  land  in  cultivation,  all  of  tbe  aggre- 
gate value  of  $50.  In  1869  tbe  father  and 
his  wife  deeded  to  J.  W.  Ripley  100  acres  of 
the  said  200  acres  of  land.     On  October  7, 

1870,  the  wife,  Hannah  Ripley,  died,  leaving 
surviving  her  her  husband,  J.  W.  Ripley,  and 
one  child,  Virginia,  who  afterward  married 
J.  B.  Simpson.  The  land  proved  to  be  vacant 
public  domain.  This  fact  was  not  known  to 
either  Ripley  or  wife  at  the  time  of  her 
death.     When  informed  of  it  in  January, 

1871,  he  made  an  application  for  a  survey 
of  160  acres  to  be  made  under  the  pre-emp- 
tion laws,  which  survey  .was  made  January 
27,  1871,  and  field  notes  returned  to  tbe 
general  land  oflBce  and  filed  February  23, 
1871.  Proof  of  three  years'  occupancy  was 
made  February  28,  1874,  and  on  April  10, 
1874,  patent  duly  Issued  to  J.  W.  Ripley  for 
the  160  acres  In  controversy.  No  steps  were 
taken  by  Ripley  during  the  lifetime  of  bis 
wife  with  a  view  of  pre-empting  the  land. 
Ripley  lived  on  the  160  acres,  claiming  it  as 
his  separate  property,  until  the  year  1904, 
when  he  sold  it  The  child,  Virginia,  lived 
with  her  father  until  1885,  when  she  married 
plaintiff  J.  B.  Simpson.  She  died  in  1892. 
J.  W.  Ripley  married  the  second  time  Ih  1875. 

Plaintiffs  in  error's  first  assignment  of  er- 
ror is :  "The  court  erred  in  refusing  to  allow 
plaintiffs'  attorneys  to  cross-examine  J.  W. 
Ripley  upon  his  statement,  made  upon  his 
direct  examination,  that  be  did  not  know  the 


land  In  controversy  was  vacant  public  domain 
at  the  time  he  and  his  wife,  Hannah  Ripley, 
settled  upon  it,  and  that  he  did  not  ascertain 
that  it  was  vacant  land  until  after  said 
Hannah's  death,  as  shown  by  plaintiffs'  bill 
of  exception,  which  is  here  referred  to."  The 
bill  of  exception  recites  that:  "Plaintiffs  had 
offered  In  evidence  the  affidavit  of  J.  W.  Rip- 
ley, the  witness,  dated  September  1,  1871, 
stating  that  he  was  a  bona  fide  settler  upon 
the  160  acres  of  land  In  controversy,  and 
that  he  had  occupied  and  improved  the  same 
for  a  period  of  three  consecutive  years,  be- 
ginning January  2,  1868,  that  he  is  a  bona 
fide  settler,  and  makes  this  affidavit  for  the 
purpose  of  obtaining  title  to  said  land  as  a 
homestead,  etc.  Said  Ripley,  being  on  tbe 
stand  for  defendants,  testified  that  at  the 
time  he  settled  upon  said  land  he  did  not 
know  that  it  was  vacant,  but  claimed  the  land 
by  virtue  of  a  deed  from  his  father,  and  did 
not  learn  that  the  same  was  vacant  until  after 
the  death  of  his  wife,  Hannah  Ripley.  Plain- 
tiffs, on  cross-examination,  called  the  witness' 
attention  to  said  affidavit,  and  interrogated 
him  with  reference  thereto,  for  the  purpose  of 
showing  that  he  did  know  the  land  was  vacant 
public  land,  and  that  be  settled  on  it  with 
a  view  of  obtaining  title  to  160  acres  under 
tbe  homestead  donation  laws  of  Texas,  and 
to  show  that  be  was  in  error  when  be  testi- 
fied that  he  did  not  know  it  was  vacant  at 
that  time.  The  court  stopped  the  cross-ex- 
amination, stating  that  be  would  take  the  affi- 
davit as  true  on  that  question,  that  the  wit- 
ness was  old,  and  showed  that  he  did  not 
remember  about  said  matters,  to  which  ac- 
tion and  ruling  plalntltts  excepted,  and  stat- 
ed that  they  expected  to  show  by  cross-ex- 
amination of  the  witness  that  he  did  know 
the  land  was  vacant  public  domain  when  he 
settled  upon  it  in  January,  1868,  and  that  he 
settled  upon  It  at  that  time  for  the  purpose 
of  making  it  his  home  and  obtaining  title 
thereto  from  tbe  state."  We  think  this  action 
of  the  court  becomes  Immaterial,  in  view  of 
the  undisputed  evidence  showing  that  no  pat- 
ent to  tbe  land  was  Issued  based  on  the 
settlement  made  In  1868,  but  was  based  on 
the  survey  and  proof  of  occupancy  from  Jan- 
uary, 1871,  until  April  10,  1874.  which  was 
after  the  death  of  the  wife,  Hannah  Ripley. 
The  remaining  question  is  the  contention 
of  plaintiffs  in  error,  in  effect,  that  the  settle- 
ment, improvements,  and  occupancy  of  the 
land  by  Ripley  and  wife  beginning  in  1868, 
with  the  intention  of  making  it  their  home, 
and  the  title  subsequently  maturing,  though 
the  wife  died  In  1870,  before  the  maturity 
of  title,  that  tbe  land  was  community  prop- 
erty. Tbe  contention  we  do  not  think  cor- 
rect As  previously  stated,  no  title  was  based 
on  the  settlement  of  1868,  but  upon  the  sur- 
vey and  settlement  after  the  wife's  death; 
but  had  tbe  patent  issued  upon  the  settle- 
ment of  1868,  continued  by  occupancy  for 
three  years,  tbe  wife  dying  before  the  title 
had  matured,  no  interest  in  the  land  vested 
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in  ber.  The  pre-emption  law  contemplated 
that  the  intention  to  appropriate  public  do- 
main must  be  evidenced  by  occupancy  and  an 
application  for  a  survey,  etc.  There  was  no 
application  for  a  survey  during  the  life  of 
Hannah  Ripley,  even  if  the  settlement  of 
1868  was  made  with  the  view  of  appropriat- 
ing the  land  under  the  pre-emption  law.  In 
the  case  of  Votaw  v.  Pettlgrew,  15  Tex.  Civ. 
App.  87,  38  S.  W.  215,  where  the  facts  are 
similar  to  tbese^  but  stronger,  in  that  an 
application  for  a  survey  had  been  made,  the 
wife  dying  before  the  title  had  matured,  the 
court  said :  "The  husband,  as  the  head  of  a 
family,  has  the  right  to  select  the  domicile; 
but,  as  a  pre-emptor,  neither  he  nor  his  wife 
has  a  vested  right  in  vacant  public  land  lo- 
cated upon  by  him  until  he  has  lived  thereon 
the  requisite  length  of  time  to  obtain  a  pat- 
ent. Therefore  Mary  Ann  Vest,  at  the  time 
of  her  death,  having  no  title  to  the  laud,  but 
only  a  prospective  interest,  dependent  upon 
a  compliance  with  the  law  regulating  the 
acquisition,  by  pre-emption,  of  homesteads 
by  actual  settlers,  could  transmit  no  title  by 
inheritance  to  ber  daughter  Matilda."  Rob- 
erts V.  Trout,  13  Tex.  Civ.  App.  70,  35  S.  W. 
323;  Mitchell  v.  Nix,  1  Posey,  Unrep.  Cas. 
126. 

We  think  the  foregoing  opinion,  from  which 
we  have  quoted,  announces  the  correct  doc- 
trine;   and  the  Judgment  is  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
LINTON. 

(Court  of  Civil   Appeals   of  Texas.     April  11, 
1908.) 

1.  DaUAGBS— AlXXOATION   AS  TO   DAMAGES  IN 

Genebal. 

A  general  allegation  of  damages  will  let  in 
evidence  of  such  damages  as  naturally  and  neces- 
sarily result  from  the  wrong  charged ;  but,  to 
admit  proof  of  other  damages,  the  petition  must 
set  up  the  particular  effects  claimed  to  have 
followed  the  Injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §S  429-453.] 

2.  Same— Admibsibilitt  or  Evidence— Men- 
tal SUFFEBINQ. 

In  an  action  by  a  mother  against  a  rail- 
road for  breach  of  contract  In  delaying  the 
shipment  to  her  of  the  dead  body  of  her  son, 
the  petition  alleged  that  the  delay  caused  plain- 
tiff great  suffering  and  loss  of  appetite  for  food, 
because  of  which  she  lost  her  memory  and  the 
power  to  sleep  and  rest,  causing  ber  to  be  sick 
and  lose  ber  health.  Plaintiff  testified  over  de- 
fendant's objections  that  her  heart  was  affected, 
that  she  could  not  sleep  a  bit,  and  that  some- 
times her  heart  seemed  to  be  turning  over,  and 
felt  like  it  would  burst  out  of  ber.  Held  that, 
there  being  no  allegation  of  an  injury  to  plain- 
tiff's heart,  or  that  it  was  affected  in  any  way 
by  defendant's  breach  of  contract,  and  it  ap- 
pearing that  the  injuries  to  he/  heart  did  not 
naturally  and  necessarily  result  from  the  in- 
juries alleged,  it  was  error  to  admit  plaintiff's 
testimony. 

3.  Same. 

In  an  acti«i  by  a  mother  against  a  railroad 
for  the  mental  suffering  caused  her  by  defend- 
ant's delay  In  shipping  her  the  dead  body  of  her 
son,  the  petition  having  alleged  the  relation  of 


mother  and  son,  the  jury  could.  In  the  absence 
of  any  evidence  on  the  subject,  act  on  their  own 
knowledge  of  the  affection  naturally  existing  be- 
tween mother  and  son,  and  the  admission  of  evi- 
dence going  only  to  show  such  affection  would 
be  proper,  in  the  absence  of  any  allegation  of 
special  love  and  affection ;  but  plaintiff's  tes- 
timony that  the  dec^tsed  was  her  oldest  son, 
"and  seemed  almost  nearer  and  dearer  to  her 
than  the  rest  of  the  children,"  was  improperly 
admitted,  where  there  were  no  allegations  of 
particular  affection,  and  tliat  such  affection  was 
communicated  to  defendant  when  the  contract  of 
shipment  was  made. 
4.  Same. 

In  an  action  by  a  mother  against  a  railroad 
for  mental  suffering  caused  by  defendant's  de- 
lay in  shipping  her  the  dead  body  of  her  son, 
it  was  improper  to  ask  plaintiff's  daughter  if 
she  noticed  the  effect  the  failure  to  snip  the 
remains  of  her  brother  had  upon  the  acta  and 
mind  and  conduct  of  her  mother ;  the  witness' 
testimony  being  admissible  only  as  to  her  moth- 
er's health  after  the  failure  of  shipment,  and 
as  to  her  manifestations  of  pain  and  mental 
distress  and  her  declarations  tending  to  show 
such  distress. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  Adeline  Linton  against  the  Mis- 
souri, Kansas  As  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell, 
for  appellant  Polndexter  &  Padelford  and 
Plummer,  Featherston  &  Myres,  for  appellee. 

BOOKHOUT,  J.  This  was  a  suit  by  Ade- 
line Linton,  a  feme  sole,  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  of 
Texas,  filed  in  the  district  court  of  Johnson 
county,  Tex.,  alleging  in  substance  that  ap- 
pellant was  Incorporated  under  and  by  vir- 
tue of  the  laws  of  Texas,  and  had  also  es- 
tablished and  was  operating  a  road  into  and 
through  the  state  of  Kansas,  and  had  connec- 
ted Itself  with  other  systems  unknown,  to  the 
town  of  Colfax,  In  the  state  of  Washington  ; 
that  on  or  about  January  16,  1906,  her  son, 
Joseph  Linton,  was  accidentally  killed  in  the 
state  of  Washington,  about  60  miles  from 
said  town  of  Colfax,  to  which  place  his  body- 
was  brought,  and  that  on  or  about  January 
19,  1906,  she  received  Information  of  Ills 
death,  and  that  his  body  was  at  said  town  of 
Colfax,  and  that  on  or  about  January  22, 
1906,  she  made  a  contract  with  appellant  t» 
have  her  son's  remains  brought  from  said 
town  in  the  state  of  Washington  to  the  town 
of  Keene,  In  Johnson  county,  Tex.,  where  she 
was  residing,  for  the  purpose  of  being  inter- 
red near  her  home  in  the  family  burying 
ground,  and  that  for  the  sum  of  (102.30  there 
paid  the  appellant  agreed  and  contracted 
With  her  to  have  the  body  of  her  son  shipped 
from  the  town  of  Colfax,  in  the  state  of 
Washington,  to  the  town  of  Keene,  in  Jotm- 
son  county,  Tex.,  and  to  deliver  to  her  in  the 
town  of  Keene  the  body  of  her  said  son  in  a 
reasonable  time,  and  that  appellant  stipulat- 
ed with  her  that  five  days  would  be  a  reason- 
able time  to  make  such  delivery;  that  appel- 
lant failed  and  neglected  to  deliver  the  body  of 
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her  said  son  within  the  time  mentioned,  and 
never  did  deliver  the  body  of  her  son  under 
said  contract,  and  that  after  the  expiration 
of  said  time  she  was  forced  to  make  and  did 
make  other  and  different  arrangements  to 
liave  said  body  shipped,  and  that  same  was 
shipped  on  January  27th,  and  delivered  to 
her  in  the  town  of  Keene  on  February  1, 1906. 
It  was  further  alleged  that  she  did  not  learn 
until  January  26th  that  the  body  of  her  son 
had  been  shipped,  and  that  on  account  of 
said  delay  and  uncertainty  she  suffered  great 
mental  anguish  and  loss  of  appetite  for  food 
and  the  power  to  sleep  and  rest,  to  her  dam- 
age In  the  sum  of  $10,000.  It  was  further 
alleged  that  by  reason  of  the  default  and 
failure  of  appellant  she  was  forced  to  pay 
certain  express  companies  the  sum  of  $123. 
In  conclusion,  It  was  averred :  "That  plain- 
tiff suffered  great  anguish  and  anxiety  and 
mental  pain  on  account  of  said  delay  and  the 
uncertainty  as  to  what  time  she  would  re- 
ceive the  body  of  her  said  son,  or  that  she 
would  ever  receive  his  remains  to  be  burled 
in  a  proper  manner,  or  in  what  condition  his 
remains  would  be  at  the  time  she  received 
them,  and  that  on  account  of  said  suffering 
and  injury  plaintiff  lost  her  memory  and  ap- 
petite for  food  and  the  power  to  sleep  and 
rest,  causing  her  to  be  sick  and  to  lose  her 
health,  and  to  her  damage  in  the  sum  of  $10,- 
000." 

Appellant  answered  by  general  demurrer 
and  certain  special  exceptions  not  necessary 
now  to  note,  by  general  denial,  and  by  special 
answer  to  the  effect,  in  substance,  that  no 
contract  was  made  for  shipment  of  said  re- 
mains by  any  certain  route  or  within  any 
specified  time,  and  If  such  contract  was  made 
it  was  without  the  scope  of  the  authority  of 
such  agent,  and  not  ratified  by  appellant,  and 
was  without  its  knowledge  and  void.  Appel- 
lant further  averred  that  any  delay  in  the 
shipment  of  said  remains  was  due  to  the 
failure  of  appellee  to  provide  return  trans- 
portation for  an  attendant  to  accompany  said 
remains,  and  that  under  the  rules  and  regula- 
tions of  appellant  and  other  railways  in  the 
United  States,  and  particularly  all  railways 
over  which  appellee's  son's  remains  would 
have  been  shipped,  same  would  not  be  accept- 
ed and  shipped  or  transported  without  some 
one  to  accompany  same,  and  that  no  one 
would  accompany  said  remains  unless  fur- 
nished return  transportation  from  Keene, 
Tex.,  to  Colfax,  Wash.,  which  appellee  failed 
to  do,  and  that  such  failure  was  the  proxi- 
mate cause  of,  or  proximately  contributed  to, 
any  delay  in  the  shipment  and  delivery  of  the 
remains  of  her  said  son. 

The  case  was  tried  before  a  jury,  and  re- 
sulted In  a  verdict  and  Judgment  for  appellee, 
June  5,  1907,  for  the  sum  of  $1,500.  Defend- 
ant's motion  for  new  trial  having  been  over- 
ruled, it  perfected  an  appeal  to  this  court 

1.  Upon  the  trial  the  plaintiff  was  permit- 
ted, over  objection  of  defendant,  to  testify 
"that  ber  heart  was  affected ;  that  she  some- 


times had  spells,  and  that  sometimes  ber 
heart  hardly  beats  at  all  at  this  time;  that 
she  could  not  sleep  a  bit,  and  that  sometimes 
her  heart  seemed  to  be  turning  over,  and  felt 
like  It  would  burst  out  of  her."  The  objec- 
tions made  to  this  testimony  were  that  there 
was  no  allegation  In  plalntlfTs  pleadings  that 
her  heart  was  affected,  or  that  such  organ 
was  In  any  way  disarranged.  These  objec- 
tions were  overruled,  and  the  testimony  was 
admitted.  The  petition  alleged  that  as  the 
result  of  the  breach  of  the  contract  plaintiff 
was  caused  "great  suffering  and  loss  of  appe- 
tite for  food  and  the  power  to  sleep  and  to 
rest,"  In  consequence  of  which  she  "lost  her 
memory  and  appetite  for  food  and  the  power 
to  sleep  and  to  rest,  causing  ber  to  be  sick 
and  lose  her  health."  It  Is  held  In  this  state 
that  a  general  allegation  of  damages  will  let 
In  evidence  of  such  damages  as  naturally  and 
necessarily  result  from  the  wrongs  charged; 
but,  to  admit  proof  of  damages  which  do  not 
necessarily  result  from  the  Injury  alleged, 
the  petition  must  set  up  the  particular  ef- 
fects claimed  to  have  followed  the  Injury. 
Campbell  v.  Cook,  86  Tex.  632,  26  S.  W.  486, 
40  Am.  St.  Rep.  878;  Texas  State  Fair  v. 
Marti,  30  Tex.  Civ.  App.  132,  69  S.  W.  432. 
There  being  no  allegation  In  the  petition  of 
an  Injury  to  appellee's  heart,  or  that  that  or- 
gan was  in  any  way  affected  as  a  result  of 
the  appellant's  failure  to  carry  out  the  con- 
tract, and  it  appearing  that  the  injuries  to 
ber  heart  do  not  naturally  and  necessarily  re- 
sult from  the  Injuries  alleged,  it  was  error 
to  admit  tbis  testimony. 

Upon  the  trial  plaintiff  testified  that  her 
son  was  very  affectionate  and  kind,  and  that 
her  feelings  toward  her  son  were  very  affec- 
tionate; that  be  was  her  oldest  son,  and  he 
seemed  almost  nearer  and  dearer  to  her  than 
the  rest  of  the  children.  This  testimony  was 
objected  to  because  there  was  no  allegation 
In  plaintifTs  petition  setting  up  any  particu- 
lar affections  or  close  ties  of  relationship  ex- 
isting between  the  said  parties,  nor  is  there 
any  allegation  that  such  special  or  close  ties 
of  relationship  and  tenderness  were  commu- 
nicated to  the  defendant  or  Its  agent,  0.  C. 
Conger,  with  whom  the  contract  is  alleged 
to  have  been  made.  The  material  facts  al- 
leged in  the  plaintifTs  petition  are  that  Jo- 
septa  Linton  was  plaintiff's  son,  his  death, 
her  desire  and  Intention  that  his  remains  be 
Interred  at  Keene,  ber  contract  with  appel- 
lant, Its  breach,  and  her  suffering.  The  peti- 
tion having  alleged  the  relation  of  mother 
and  son  between  herself  and  Joseph  linton, 
in  the  absence  of  any  evidence  on  the  sub- 
ject, the  Jury  could  act  on  their  own  knowl- 
edge of  the  affection  naturally  existing  be- 
tween mother  and  son.  The  admission  of  evi- 
dence going  only  to  show  the  affection  which 
usually  and  naturally  exists  between  mother 
and  son  would  be  proper.  In  the  absence  of 
any  allegation  In  the  pleadings  of  the  exist- 
ence of  special  love  and  affection.  But, 
where  it  is  sought  to  show  that  special  love 
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and  affection  existed,  to  authorize  Its  admis- 
sion, the  pleading  should  allege  the  fact  and 
that  the  adverse  party  had  notice  of  the 
same  at  the  time  of  entering  into  the  con- 
tract W.  U.  Tel.  (30.  v.  SOles,  89  Tex.  312, 
84  8.  W.  43a  The  testimony  of  plaintiff  that 
Joseph  Unton  was  her  oldest  son,  "and  seem- 
ed almost  nearer  and  dearer  to  her  than  the 
rest  of  the  children,"  was  Improperly  admit- 
ted, and  was  error. 

Miss  Julia  Linton  was  permitted  to  testify, 
over  the  objection  of  defendant,  "If  I  am  not 
mistaken  it  was  on  the  telegram  as  soon  as 
the  money  was  sent  be  would  start,"  and 
again,  "I  had  an  understanding  that  there 
was  to  he  a  telegram  sent  when  the  body 
started."  The  objection  to  this  testimony 
was  that  there  was  no  allegation  In  plaintiff's 
petition  that  any  such  contract,  understand- 
ing, or  obligation  was  entered  Into  with  de- 
fendant's agent,  and  no  allegation  that  there 
was  any  default  on  the  part  of  defendant  In 
not  giving  notice.  There  was  no  allegation 
in  appellee's  petition  of  any  promise  or  en- 
gagement on  the  part  of  appellant  to  give  her 
notice  of  the  time  when  the  remains  of  her 
son  should  reach  Keene.  It  was  alleged  that 
appellant  agreed  and  contracted  to  have  said 
remains  shipped  from  Colfax,  Wash.,  to 
Keene,  Tex.,  In  a  reasonable  time,  and  that 
five  days  was  a  reasonable  time.  It  was  not 
averred  in  the  petition  that  any  loss  or  suffer- 
Ing  had  been  endured  or  suffered  by  reason 
of  the  failure  to  receive  such  telegram.  We 
are  not  prepared  to  hold  that  the  evidence 
-was  Improperly  admitted.  However,  the 
case  must  be  reversed,  and  upon  another  trial 
this  objection  to  the  evidence  can  be  avold- 
■ed  by  amending  the  petition. 

During  the  examination  of  Miss  Julia  Lin- 
ton, the  following  question  was  asl^ed:  "Aft- 
-er  your  mother  ascertained  that  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  would 
not  ship  the  remains  of  your  brother  from 
<3blfax,  under  what  your  mother  claims  to  be 
the  contract  she  made  with  Mr.  Conger,  did 
you  notice  the  effect  it  had  upon  her  acts  and 
upon  her  mind  and  conduct?  If  so,  state  in 
full  what  effect,  and  how  it  affected,  and  the 
manner  In  which  it  affected,  your  mother." 
To  which  she  answered  "that  her  mother  had 
4t  apell  of  heart  trouble,  and  couldn't  sleep  at 
all  at  night;  she  was  very  bad  off,  and  it 
seemed  to  her  that  she  would  sink;  that  she 
wouldn't  eat  anything,  and  couldn't  eat  any- 
thing, that  was  fixed  for  her  at  all,  and  that 
she  did  not  rest  at  all ;  and  that  she  did  not 
have  any  mind  at  all."  This  evidence  was 
■objected  to  on  the  ground  that  the  witness 
could  not  know  or  distinguish  between  the 
natural  grief  of  a  mother  for  the  loss  of  her 
son,  for  which  there  could  be  no  recovery  at 
All,  and  any  disappointment  which  plaintiff 
might  feel  from  a  delay  in  the  shipment  of 
the  remains  of  her  son,  and  for  the  further 
reason  that  the  witness  could  not  know  or 
distinguish  or  say  what  was  the  natural 
crlef,  and  what  was  the  result  of  disappoint- 


ment arising  from  the  delay,  and  for  the  far- 
ther reason  that  such  matters  are  Questions 
for  the  Jury  under  all  the  circumstances  to 
determine,  and  it  Is  Incompetent  to  prove  the 
kind  of  anguish  sought  to  be  proven  by  som« 
one  else,  who  could  not  know  from  what 
source  the  disappointment  sprung,  or  to  what 
the  condition  of  plaintiff's  health  and  the  con- 
dition of  the  mind  was  due,  whether  from  the 
natural  grief  arising  from  the  loss  of  her  son 
or  otherwise.  The  court  instructed  tlie  Jury 
that  the  plaintiff  was  not  entitied  to  recover 
for  her  grief  and  anguish  for  the  loss  of  her 
son.  We  are  of  the  opinion  that  the  question 
propounded  to  the  witness  was  subject  to 
criticism  in  asking  her  if  she  noticed  tibe  ef- 
fect the  failure  to  ship  the  remains  of  her 
brother  had  upon  the  acts  and  upon  the  mind 
and  conduct  of  her  mother.  The  witness 
could  testify  as  to  the  health  of  her  mother 
after  the  appellant  breached  the  contract,  and 
as  to  her  manifestations  of  present  pain  and 
anguish  and  mental  distress,  and  her  declara- 
tions tendhig  to  show  such  distress.  W.  V. 
Tel.  Co.  V.  Adams,  75  Tex.  531,  12  S.  W.  857, 
6  L.  R.  A.  844,  16  Am.  St  Rep.  920;  RaUway 
Co.  V.  Martin,  26  Tex.  Civ.  App.  231,  63  8.  W. 
1089.  The  questions  propounded  the  witness 
should  have  been  confined  to  the  ellcitation 
of  evidence  on  these  lines. 

For  the  errors  indicated,  the  Judgment  la 
isversed,  and  the  cause  remanded. 


CARDER  V.  JOHNSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  19, 

1908.    Rehearing  Denied  April  23,  1908.) 

1.  Appkai/— Right  of  Revicw— Pebsons  Eft- 
titled— Persons  AaOKIEVEO. 

Plaintiff  sued  to  enjoin  a  constable  from 
selling  two  horses  levied  on  under  an  execntion 
ont  of  a  justice  court  on  a  judgment  against 
plaintiff  and  in  favor  of  the  intervener.  A  tem- 
porary injunction  was  granted,  plaintiS  execu- 
ting a  bond  with  sureties  thereon.  The  Inter- 
vening petition  contained  exceptions  to  plain- 
tiff's petition  and  a  croas-bill  against  plain- 
tiff and  H.,  praying  that  H.  be  made  a  party 
to  the  suit  The  cross-bill  sued  H.  alone  to  re- 
cover for  alleged  conversions  of  stock  mort- 
gaged bv  plaintiff  to  intervener,  for  the  expen- 
ses of  the  justice  court  suit  between  intervmer 
and  plaintiff  needlessly  caused  by  H.,  for  the 
costs  of  the  intervention,  and  for  punitory 
damages,  and  sued  plaintiff  and  his  sureties  on 
the  injunction  bond  for  damages  in  causing  a 
delay.  Plaintiff's  insolvency  was  alleged.  His 
exception  to  the  all^^tion  for  damages  on  the 
bond  was  overruled.  He  demurred  to  the  in- 
tervening petition  on  the  ground  that  except 
as  to  the  damages  claimed  for  ddajr,  tjie  mat- 
ters complained  of  therein  as  against  plain- 
tiff were  not  within  the  jurisdiction  of  the  court 
and  that  the  petition  neither  stated  a  cause 
of  action  against  plaintiff  nor  presented  any  de- 
fense to  plaintiff's  suit  The  demurrer  was  sus- 
tained except  as  to  the  damages  for  delay. 
Held,  that  the  only  Judgment  prayed  for  by 
the  intervener  against  plaintiff  being  the  dam- 
ages for  delay,  and  such  Judgment  being  given, 
though  for  a  smaller  sum  than  claimed,  the  in- 
tervener could  not  complain  of  the  court's  ruling 
sustaining  plaintiff's  demurrer. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  2,  Appeal  and  Error,  {{  947-852.] 
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2.  Same— Rcmw— HAB1CLE88  Bbbob— Bbbobs 
AS  Affbctino  Pxbsons  Not  Bktitlxd  io 
Succeed  ijx  Art  Case. 

H.  demurred  to  the  intarrening  petition 
on  the  groond  that  it  stated  no  caase  of  action 
■Cainst  him,  and  that  the  matters  against  him 
were  not  within  the  Jurisdiction  of  the  court 
ffetd,  that  the  sustaining  of  the  demurrer  was 
rendered  immaterial  by  the  fact  that  H.  was 
properly  dismissed  from  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
Tol  3,  Appeal  and  Error,  |$  4085,  4036.] 

8.  Pasties— Stbikino  Ottt  Pabtibs. 

The  elimination  of  H.  from  the  case  was 
not  an  abuse  of  the  court's  discretion,  even 
though  he  had  been  a  proper  party,  since  he 
was  neither  an  original  nor  a  necessary  party 
to  the  suit,  under  &h.  St.  1895,  art.  1208,  luro- 
Tiding  that  proper  parties  may  be  brought  in 
on  such  terms  as  the  court  may  prescribe. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  87,  Parties,  U  100-107.] 

Bkror  from  District  Court,  Tarrant  Cono- 
ty;    Irby  Dnnklln,  Jadge. 

Suit  by  EJd.  Johnson  to  enjoin  Tol.  Johnson, 
as  constable,  from  selling  two  borses  levied 
on  by  virtue  of  an  execution  issued  out  of  a 
Justice's  court  on  a  Judgment  for  J.  W.  Car- 
der. J.  W.  Carder  intervened,  praying  that 
Less.  L.  Hudson  be  made  a  party.  Judg- 
ment was  rendered  against  plaintiff  and  his 
sureties  on  the  Injunction  bond.  From  the 
court's  action  in  sostalnlng  a  demurer  dis- 
missing Hudson  from  the  suit,  the  Intervener 
appeals.    Affirmed. 

Robert  6.  Johnson,  for  plaintiff  in  error. 
Wm.  D.  Williams  and  R.  M.  Rowland,  for 
defendants  in  error. 

LEVY,  J.  Ed.  Johnson  brought  an  Injunc- 
tion suit  against  Tol.  Johnson,  constable  of 
precinct  5,  Tarrant  county,  to  restrain  him 
from  selling  two  horses  levied  on  by  virtue 
of  an  execution  issued  out  of  the  Justice 
court  of  the  said  precinct  on  a  Judgment  for 
$160  In  favor  of  J.  W.  Carder  against  Ed. 
Johnson.  It  was  averred  as  a  ground  for 
the  injunction  that  the  two  borses  levied  on 
were  exempt  from  torcei  sale  because  Ed. 
Johnson  was  the  head  of  a  family.  The 
prayer  of  the  petition  was  that  on  final  hear- 
ing the  injunction  be  made  perpetual.  A 
temporary  restraining  order  was  granted  by 
the  Judge.  Ed.  JohnstHi  executed  the  bond 
required,  with  W.  J.  Rogers  and  W.  D.  Wil- 
liams as  sureties.  At  the  trial  of  the  suit 
Tol.  Johnson,  the  constable,  answered,  aver- 
ring that  he  held  the  borses  under  an  execu- 
tion on  the  Judgment  mentioned.  J.  W.  Car- 
der filed  an  Interventlou  in  the  suit.  The 
petition  of  intervention  contained  exceptions 
to  the  plaintiff's  petition  and  a  cross-bill 
against  Ed.  Johnson  and  Less.  L.  Hudson, 
and  prayed  that  Hudson  be  made  a  party  to 
the  suit.  The  cross-bill  was  an  action  for, 
and  the  prayer  of  intervener  was  for  recov- 
ery against,  Hudson  alone  (1)  to  recover  $180 
damages  on  account  of  wrongful  conversion 
of  cattle  and  hogs  mortgaged  by  Ed.  Johnson 
to  Intervener;  (2)  to  recover  $30  damages  for 
diminishing  the  value  of  a  stallion  by  de- 

ioes.w.-60 


laying  the  diq)ositlon  of  blm,  and  thereby 
preventing  his  castration;  (3)  to  recover  $60.- 
76  as  unpaid  costs  in  the  Justice  court  case 
of  Carder  v.  Johnson  needlessly  caused  to 
be  accrued  by  Hudson;  (4)  for  $150  for  at- 
torney's fees,  $a0  for  expenses  incurred,  and 
$30  for  loss  of  time  in  prosecuting  this  In- 
tervention; (6)  for  $500  punitory  damages 
for  ail  the  wrongs  charged  against  him  in  the 
intervention;  and  (6)  an  action  for,  and 
prayer  against,  Ed.  Johnson  and  the  sureties 
on  his  injunction  bond  to  recover  the  damag- 
es secured  by  the  bond.  The  allegations  In 
the  intervention  are  not  attempted  to  be  set 
out  in  detail,  because  not  material  to  the  dis- 
position of  the  case  on  appeal.  The  petition, 
however,  connects  Hudson  with  the  liabili- 
ty on  the  alleged  wrongs  by  full  allegations, 
and  does  allege  that  Ed.  Johnson  Is  insolv- 
ent Less.  L.  Hudson  was  served  with  cita- 
tion on  the  Intervention.  At  the  trial  of  the 
case,  upon  exceptions  urged,  Hudson  was, 
by  ruling  of  the  court,  dismissed  from  the 
case,  and  the  case  as  to  the  remaining  par- 
ties proceeded  to  trial  before  a  Jury.  On  the 
verdict  of  the  Jury,  under  the  charge  of  the 
court.  Judgment  was  rendered  in  favor  of 
Carder  against  Bd.  Johnson  and  the  sureties 
on  Us  injunction  bond  for  damages.  Carder 
sued  out  a  writ  of  error  from  the  action  of 
the  court  in  sustaining  a  demurrer  dismiss- 
ing Hudson  from  the  suit. 

The  assignments  of  error  of  plaintiff  in 
error  challenges  the  ruling  of  the  court  in 
sustaining  the  demurrers  and  exceptions  of 
defendants  in  error,  and  in  dismissing  Hud- 
son from  the  suit.  A  proposition  submitted 
is  that  the  bill  of  intervention  states  a  good 
cause  of  action  on  the  part  of  J.  W.  Carder 
against  Less.  L.  Hudson  properly  brought  in 
this  suit  Ed.  Johnson's  general  demurrer  to 
Carder's  intervention  Is:  "And  for  replica- 
tion to  the  intervention  of  J.  W.  Carder 
plaintiff  shows  to  the  court  that,  except  as 
to  the  damages  claimed  for  delay,  the  mat- 
ters and  things  complained  of  by  said  Car- 
der as  against  the  plaintiff  are  not  within  the 
Jurisdiction  of  this  court;  that  said  petition 
states  no  cause  of  action  against  plaintiff, 
nor  does  it  present  any  defense  to  the  plain- 
tiff's suit"  Hudson's  general  demurrer 
reads:  "And  now  comes  L.  Xj.  Hudson,  who 
is  made  a  defendant  herein  upon  the  petition 
of  the  intervener.  Carder,  and  demurs  to 
the  petition  In  the  intervention  of  said  inter- 
vener, and  says  the  same  states  no  cause  of 
action  against  the  said  Hudson,  and  the  mat- 
ters and  things  therein  presented  as  against 
said  Hudson  are  not  within  the  Jurisdiction 
of  this  court"  Johnson  and  Hudson  each 
separately  presented  a  number  of  special  ex- 
ceptions to  the  petition  in  intervention. 
Hudson's  first  and  second  special  exceptions 
are  as  follows:  "(1)  That  he,  the  said  Hud- 
son, Is  improperly  made  a  party  to  this  suit 
at  the  petition  of  an  Intervene;  (2)  that  the 
demands  alleged  against  said  Hudson  in  said 
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petition  in  InterrenUon  are  not  mutual  as 
between  the  parties  to  tbe  original  suit,  but 
are  asserted  against  said  Hudson  by  one  J. 
W.  Carder,  an  intervener,  at  whose  com- 
plaint the  said  Hudson  has  been  made  a  par- 
ty, and  that  the  alleged  Insolvency  of  the 
original  plaintiff,  Ed.  Johnson,  does  not  show 
sufiScient  reason  for  making  Hudson  a  party 
therein."  The  court  did  not  act  on  the  de- 
murrers and  exceptions  seriatim,  but  the 
general  language  of  the  judgment  is:  "And 
thereupon  came  on  to  be  heard  the  demur- 
rers and  exceptions  of  plaintiff  and  Less.  L. 
Hudson  to  the  counterclaim  for  damages  fil- 
ed in  this  cause  by  Intervener,  J.  W.  Carder, 
and  said  demurrers  having  been  considered 
by  the  court  and  argument  heard  thereon, 
the  same  are  sustained,  except  as  to  the 
claim  of  said  Intervener,  Carder,  for  10  per 
cent,  damages  for  suing  out  the  injunction 
herein  for  delay  only,  and  for  such  damages 
as  are  secured  by  the  Injunction  bond  herein, 
and  said  intervention  is  hereby  dismissed  as 
to  defendant  Hudson."  The  two  general  de- 
murrers above  set  out  attacked  different 
parts  of  the  petition  In  Intervention,  and 
raised  different  questions  of  law.  The  de- 
murrer of  Johnson  called  In  question  the  suf- 
ficiency of  the  defense  set  up  by  Carder  to 
plaintiff's  injunction  suit.  The  demurrer  of 
Hudson  raised  no  such  question.  The  de- 
murrer of  Johnson  called  In  question  the  suf- 
ficiency of  the  allegations  seeking  a  judg- 
ment against  blm.  The  demurrer  of  Hudson 
made  no  attack  on  the  allegations  against 
plaintiff.  The  demurrer  of  Hudson  challeng- 
ed the  propriety  of  making  him  a  party.  The 
demurrer  of  Johnson  raised  no  such  question. 
The  demnrrer  of  Hudson  claimed  that  no 
cause  of  action  was  shown  against  him.  The 
demurrer  of  Johnson  did  not  test  the  suflS- 
clency  of  the  cause  of  action  set  up  against 
Hudson.  So,  separating  the  two  demur- 
rers, the  ruling  of  the  court  is  better  de- 
termined. We  do  not  think  that  plaintiff  In 
error  Is  in  a  position  to  complain  of  the 
ruling  on  the  general  demurrer  of  Johnson. 
The  only  judgment  he  prayed  for  against 
Johnson  was  for  10  per  cent,  damages  and 
costs  of  the  constable  In  keeping  the  horses 
pending  the  Injunction,  and  for  which  claims 
judgment  was  given,  though  for  a  smaller 
sum  than  he  claimed,  and  besides,  exception 
to  this  allegation  in  the  intervention  was 
overruled.  We  are  of  the  opinion  that  the 
action  of  the  court  on  Hudson's  general  de- 
murrer Is  rendered  Immaterial  by  the  fact 
that  his  first  and  second  special  exceptions 
objecting  to  the  attempt  to  make  blm  a  par- 
ty in  this  case,  and  which  resulted  In  his 
dismissal  from  the  case,  was  properly  sus- 
tained. The  purposes  of  the  Intervention  bill 
were  (1)  to  defend  the  Injunction  suit,  and 
prevent  the  plaintiff  Johnson  from  obtaining 
relief  sought  as  to  his  two  horses;  (2)  to 
maintain  an  action  ex  delicto  against  Hud- 
son because  of  certain  alleged  conversions 


of  cattle  and  hogs,  and  because  of  certain 
county  court  injunctions  and  this  injunction; 
(3)  to  maintain  an  action  against  Johnson 
and  the  sureties  on  his  injunction  bond. 
Though  the  bill  of  Intervention  names  Hud- 
son in  connection  with  the  plea  for  recovery 
on  the  bond,  yet  be  is  not  a  party  to  tbe 
bond.  The  purposes  of  the  Intervention  were 
permitted  to  be  accomplished,  except  as  to 
the  action  ex  delicto  against  Hudson.  It  Is 
evident  that  Hudson  was  not  a  necessary 
party  to  the  original  suit.  The  dismissal  of 
the  action  ex  delicto  against  Hudson  could 
have  worked  no  injury  to  the  Intervener's 
rights  in  the  subject-matter  of  the  original 
case,  and  it  still  left  intervener  free  to  sue 
Hudson  in  an  original  suit  on  any  cause  of 
action  be  might  have  against  blm.  It  fol- 
lows that  Hudson  not  being  an  original  par- 
ty to  the  suit,  and  not  being  a  necessary  par- 
ty to  the  suit,  it  was  no  abuse  of  the  court's 
discretion  to  eliminate  him  from  the  case, 
even  though  be  had  been  a  proper  party.  It 
was  within  the  discretion  of  the  court  to 
permit  additional  parties  to  this  suit.  Ar- 
ticle 1208,  Rev.  St.  1895;  Reed  v.  Coffey,  40 
S.  W.  1027;  Whitman  v.  Willis,  61  Tex.  421. 
This  ruling  is  decisive  of  the  appeal,  and 
tbe  case  is  ordered  affirmed. 


CONSOLIDATED   KANSAS   CITY   SMELT- 
ING &  REFINING  CO.  v.  OONZALE&* 

(Court  of  Civil  Appeals  of  Texas.    April  1,  lp08. 
Rehearing  Denied  April  22,  1908.) 

1.  Trial  —  iNSTBTTcnoRS—lNSTBiTcnoNs   At- 
BEADT  Given. 

The  refusal  of  an  instruction  covered  by 
another  instruction  is  not  erroT. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dik. 
vol.  46,  Trial,  {§  651-659.] 

2.  Customs  and  tTsAOES— Conisaots. 

The  reasonable  and  just  rules  and  customs 
of  a  certain  business  will  be  held  to  have  been 
contemplated  in  making  a  contract  involving 
that  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  {{  25,  26.] 

8.  Same— Reasonableness. 

An  ore  shipper  was  not  bound  by  a  mle 
or  custom  of  a  smelting  company  whereby  tbe 
company  might  appropriate  to  its  own  use,  with- 
out payment,  ore  shipped  to  it,  as  to  the  dis- 
posal whereof  the  shipper  failed  to  ^ve  direc- 
tions, within  15  days  after  its  receipt  by  tbe 
company ;  tbe  rule  being  unreasonable  and  the 
shipper  not  having  had   knowledge  of   it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Customs  and  Usages,  {  t.] 

4.  Evidence— Admissions— Aobnts  ok  Othsk 

Repbesentativxs. 

In  an  action  for  the  value  of  ore  shipped 
by  plaintiff  to  defendant  and  converted  by  the 
latter,  evidence  of  defendant's  manager  as  to 
statements  made  to  him  while  he  was  endeav- 
oring to  locate  the  ore  by  other  employ^  as 
to  the  disposal  of  the  ore  was  admissible;  the 
statements  showing  that  the  manner  of  dis- 
Ix>BaI  of  the  ore  was  within  the  scope  of  the 
employment  of  snch  employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  893-807.] 

*Wrlt  of  error  denied  by  Supreme  Court 
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5.  Apfeai/— Bxvixw— Harmlsss    Ebbob— Evi- 

DEKCE. 

In  an  action  for  the  valne  of  ore  shipped 
by  plaintiff  to  defendant  and  converted  by  the 
latter,  the  admission  of  testimony  of  defendant's 
manager  as  to  statements  made  to  him,  while 
he  was  endeavoring  to  locate  the  ore  by  other 
employes,  as  to  the  manner  of  disposal  of  the 
ore,  if  erroneous,  was  harmless ;  it  being  clear- 
ly shown  that  defendant  had  received  the  ore 
and  made  some  disposition  of  it,  and  its  lia- 
bility not  defending  on  whether  it  converted 
the  ore  by  mistake,  or  with  a  fixed  purpose. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f$  4161-1170.] 

6.  Evidence  —  Opinion    Evidence  —  Expkbt 
Testimont. 

In  an  action  for  the  value  of  copper  ore 
shipped  by  plaintiff  to  defendant  and  converted 
by  the  latter,  plaintiff,  who  had  qualified  as  an 
expert  in  ores,  was  properly  permitted  to  state 
the  approximate  percentage  of  copper  there  was 
in  the  ore. 

7.  Tboteb  and  Convibsion— Evidence. 

In  an  action  for  the  value  of  ore  siiipped 
by  plaintiff  to  defendant  and  converted  by  the 
latter,  plaintiff  was  properly  permitted  to  state 
that  the  car  in  which  the  ore  was  shipped  con- 
tained about  20  wagon  loads  of  ore,  and  that 
each  wagon  load  was  a  little  over  2,000  pounds. 

8.  Apfeai/— RiiviEw — Habmless  Ebbob — Evi- 
dence. 

In  an  action  for  the  value  of  ore  shipped 
by  plaintiff  to  defendant  and  converted  by  the 
latter,  the  admission  of  a  railroad  receipt  given 
for  freight  on  a  car  of  ore,  No.  1122,  which 
was  identified  as  the  one  delivered  to  defend- 
ant, was  not  prejudicial  to  defendant,  which 
had  admitted  in  its  pleadings  that  it  received 
car  No.   1122  loaded   with   ore. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4161-4170.] 

9.  Evidence — Doctjmentabt   Evidence— Pbi- 
vate  Wbitinqs— Books  or  Account. 

In  an  action  for  the  value  of  ore  shipped 
by  plaintiff  to  defendant  and  converted  by  the 
latter,  it  was  admissible  to  prove  by  the  books 
of  the  railroad  company  transporting  the  ore 
that  it  received  for  transportation  a  certain 
numbered  car,  that  the  contents  thereof  weighed 
about  27  tons,  and  the  names  of  the  shipper 
and  of  the  consignee;  the  entries  being  sworn 
to  by  the  cnstodian  of  the  books,  and  being 
proved,  to  have  been  made  in  the  regular  course 
of  bnsiness  by  one  whose  duty  it  was  to  make 
them,  though  be  was  not  accessible  as  a  wit- 
ness, having  absconded,  and  his  whereabouts 
being  unknown. 

Appeal  from  District  Conrt,  El  Paso  Coun- 
ty; Jas.  R.  Harper,  Judge. 

Action  by  Longino  Gonzales  against  the 
Consolidated  Kansas  City  Smelting  &  Refin- 
ing Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    AArmed. 

Waters  Davis,  for  appellant  S.  Engel- 
klng,  for  appellee. 

PLY,  J.  Appellee  sued  appellant  to  recover 
the  sum  of  $2,433.60,  alleged  to  be  due  him 
for  26  tons  of  copper  ore  converted  to  its  own 
use  by  appellant  Appellant  answered  by 
general  denial,  and  pleaded  that  tbe  ore  was 
received  under  a  custom  that  the  value  should 
be  ascertained,  and  that  appellant  should  not 
pay  for  it  unless  It  contained  3  per  cent,  of 
copper,  and  that  less  than  that  percentage 
was  valueless,  and  that  the.  ore  in  question 
contained  lees  than  3  per  cent  and  appellee 
bad  been  notified  of  that  fact  but  bad  aban- 


doned tbe  ore.  Tbe  cause  was  tried  by  a 
Jury,  and  resulted  in  a  verdict  and  Judgment 
for  appellee  for  $1,375. 

Tbe  circumstances  are  sufiScieut  to  Justi- 
fy the  conclusion  that  appellee  shipped  a  car 
load  of  copper  ore  from  Mexico  to  appellant, 
at  Ei  Paso,  Tex.,  and  advised  appellant  of 
that  fact ;  that  tbe  bill  of  lading  accompany- 
ing tbe  shipment  was  received  by  appellant ; 
that  appellant  aciuiowledged  receipt  of  the 
ore,  and  wrote  appellee's  agent  about  it  Tbe 
ore  received  by  appellant  was  shown  to  be 
of  tbe  same  color  and  quality  as  that  shipped 
by  appellee.  Tbe  Identity  of  tbe  ore  shipped 
and  that  received  by  appellant  was  fully 
proved.  Appellant  converted  tbe  ore  to  its 
own  use,  and  refused  to  pay  for  tbe  same. 
It  was  shown  to  be  worth  at  least  tbe  sum 
foimd  by  tbe  Jury.  These  conclusions  of  fact 
dispose  of  tbe  first  and  second  assignments 
of  error. 

The  court  made  the  right  of  appellee's  re 
covery  depend,  among  other  things,  on  proof 
that  appellee  "shipped  to  defendant  a  car 
load  of  ore,"  and  "tliat  tbe  same  ore  so  ship- 
ped by  tbe  plaintiff  was  received  by  tbe  Con- 
solidated Kansas  City  Smelting  &  Refining 
Company,"  and  it  was  not  error,  therefore, 
to  refuse  a  charge  embodying  the  same  matter 
submitted  by  appellant  No  matter  what 
rules  may  have  been  adopted  by  appellant  as 
to  a  forfeiture  of  the  ore,  if  a  person  ship- 
ping ore  to  appellant  failed  to  give  orders 
as  to  its  disposal  within  15  days  after  it  had 
been  received  by  appellant  it  bad  no  right  to 
appropriate  the  property  of  another  to  its 
own  use  and  benefit  and  refuse  to  pay  for 
it.  Appellant  bad  tbe  right  to  establish  rea- 
sonable rules  as  to  tbe  conduct  of  its  busi- 
ness, and  persons  dealing  with  It  will  be  re- 
quired to  comply  with  such  rules ;  but  a  rule 
permitting  tbe  arbitrary  forfeiture  'of  prop- 
erty rights  and  the  appropriation  of  tbe  prop- 
erty of  others  will  not  be  tolerated.  Appel- 
lant may  conduct  its  business  in  Its  ovni  way, 
so  long  as  It  does  not  attempt  to  disregard 
the  rights  of  others ;  but  it  cannot  establish 
rules  the  enforcement  of  which  would  allow  it 
to  confiscate  and  appropriate  tbe  property  of 
other  parties.  The  rules  and  customs  of  a 
certain  business  will  be  held  to  have  been  in 
contemplation  in  making  a  contract  involving 
that  business,  but  unjust  and  unreasonable 
rules  and  customs  are  not  allowed  to  enter  in 
and  form  a  part  of  such  contracts.  As  said 
by  tbe  Supreme  Court  of  Kansas  in  the  case 
of  Smythe  v.  Parsons,  37  Kan.  79,  14  Pac.  444, 
cited  by  appellant:  "Parties  are  always  pre- 
sumed to  contract  with  reference  to  a  uniform 
and  well-settled  custom  or  usage  pertaining 
to  tbe  matters  concerning  which  they  make 
tbe  contract  where  such  custom  or  usage 
Is  not  in  opposition  to  well-settled  principles 
of  law,  nor  unreasonable."  In  this  case  tbe 
custom  or  usage  of  appellant  was  not  shown 
to  be  so  general  and  so  universally  received 
and  acted  upon  as  that  no  one  could  profess 
ignorance  of  it  and  appellee  was  not  shown 
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to  have  any  knowledge  of  It,  but,  on  the  other 
hand.  It  afflrmatlvely  appeared  that  appellee 
knew  nothing  of  sach  custom,  and  bis  experi- 
ence In  shipping  to  appellant  had  shown  him 
that  no  such  rule  existed. .  An  expert  placed 
on  the  stand  by  appellant  swore  that  he  knew 
nothing  of  the  custom  as  to  the  time  when  the 
ore  would  be  forfeited  by  the  owner.  Appel- 
lant could  not  have  contracted  with  a  view 
to  a  custom  that  he  knew  nothing  of,  and 
of  which  even  Taylor,  who  was  constantly 
about  appellant's  smelter,  knew  nothing. 
Walls  V.  Bailey,  49  N.  T.  464,  10  Am.  Rep. 
407.  As. said  in  the  case  cited:  "It  would 
seem,  however,  that  upon  principle,  for  a 
party  to  be  bound  by  a  local  usage,  or  a 
usage  of  a  particular  trade  or  profession,  he 
must  be  shown  to  have  knowledge  or  notice 
of  its  existence."  It  follows  that  the  court 
did  not  err  in  refusing  to  instruct  the  Jury 
that  appellant  could  convert  the  ore  to  its 
own  use  If  It  was  not  called  for  by  appellee 
within  15  days.  Appellant  did  not  notify 
appellee  of  the  existence  of  its  rule.  Appel- 
lant could  not  arbitrarily  establish  such  a 
rule,  and  under  its  operation  appropriate  the 
property  of  appellee.  There  was  no  evidence 
that  the  large  amount  of  ore  on  hand  neces- 
sitated the  use  of  appellee's  ore  in  order  to 
make  room  for  other  ore. 

The  manager  of  the  smelter  had  ordered 
the  ore  to  be  held  for  appellee,  and  thought 
It  was  there  when  appellee  came  to  see  about 
it,  and  sent  bis  clerk  with  appellee  to  show  it 
to  him.  He  could  not  find  the  ore,  and  the 
manager  started  an  investigation  to  find  it 
The  statements  of  the  superintendent  and 
other  employes  to  the  manager,  while  he  was 
endeavoring  to  locate  the  ore,  was  a  part  of 
the  transaction,  and  the  court  did  not  err  in 
permitting  the  manager  to  testify  as  to  those 
statements.  The  statements  sbowed  that  the 
manner  of  disposal  of  the  ore  was  clearly 
within  the  scope  of  the  employment  of  the 
agents  of  appellant,  who  made  the  statements, 
and  they  were  made  while  the  transaction 
was  depending.  Railway  v.  Sherwood,  84 
Tex.  126,  19  S.  W.  466,  17  li.  E.  A.  643. 
"Whatever  an  agent  does  or  says  in  reference 
to  the  business  in  which  he  is  at  the  time 
employed  and  within  the  scope  of  his  author- 
ity is  done  or  said  by  the  principal,  and  may 
be  proved  as  if  the  evidence  applied  personal- 
ly to  the  principal."  American  Fur  Co.  v. 
United  States,  27  U.  S.  358,  7  L.  Ed.  450 ;  Na- 
tional Bank  V.  Stewart,  114  U.  S.  224,  5  Sup. 
Ct  845,  29  L.  Bd.  101.  If  the  admission  of 
the  statements  of  the  employes  bad  been  er- 
ror, appellant  could  not  profit  by  it,  because 
it  was  clearly  shown  that  appellant  had  re- 
ceived the  ore  and  had  made  some  disposi- 
tion of  it,  and  its  liability  was  not  affected 
whether  It  converted  by  mistake,  as  the  state- 
ments seem  to  indicate,  or  with  a  fixed  and 
determined  purpose.    The  ore  was  gone. 

Appellee  qualified  himself  as  an  expert  in 
ores,  and  it  was  not  improper  to  allow  blm 
to  state  the  approximate  percentage  of  cop- 


per there  was  In  the  ore  he  sent  to  appellant. 
Neither  was  It  improper  to  allow  him  to  state 
that  the  car  contained  about  20  wagon  loada 
of  ore,  and  that  each  wagon  load  was  a  little 
over  2,000  pounds.  The  testimony  as  to  what 
be  knew  of  the  weight  from  the  railroad 
agent's  weighing  of  the  ore  was  stricken  out 
on  motion  of  appellant,  and  there  is  really 
no  bill  of  exceptions  upon  which  to  found 
any  complaint  as  to  the  testimony  about  the 
weight  of  the  ore. 

A  receipt  given  by  the  Sierra  Madre  &  Pa- 
cific Railway  Company  for  freight  to  Juarez, 
Mex.,  on  car  of  ore.  No.  1122,  which  was 
identified  as  the  one  delivered  to  appellant, 
was  admitted  In  evidence  over  the  objection 
of  appellant  It  could  not  have  prejudiced 
the  cause  of  appellant  as  it  merely  served 
to  identify  the  car,  and  that  was  amply  ac- 
complished by  other  testimony.  Appellant 
admitted  in  Its  pleading  that  it  received 
car  1122,  loaded  with  ore.  It  was  admissible 
to  prove  from  the  books  of  the  Sierra  Madre 
&  Pacific  Railway  Company  that  It  received 
car  1122  for  transportation  to  Juarez,  just 
across  the  Rio  Grande  from  El  Paso,  on  Oc- 
tober 28, 1905,  that  its  contents  weighed  about 
27  tons,  the  name  of  the  shipper,  and  the 
name  of  the  consignee.  The  entries  were 
sworn  to  by  the  custodian  of  the  book  of  the 
railway  company,  and  it  was  sworn  that  they 
were  made  by  a  man  whose  duty  It  was  to 
make  them.  That  man  was  not  accessible  as 
a  witness  because  he  had  absconded,  and  his 
whereabouts  were  unknown.  The  entries 
were  made  in  the  regular  course  of  the  rail- 
road's business.  The  railroad  had  no  induce- 
ment to  falsify  Its  books.  Such  entries  are 
generally  admitted  when  the  person  making 
them  is  deceased,  and  also  when  the  person 
who  made  the  entries  is  In  parts  unknown, 
and  cannot  be  procured.  Greenleaf,  SjV.  {f 
115,  116 ;  Whltcher  t.  McLaughlin,  115  Mass. 
167 ;  Railway  Company  T.  Goodwin,  42  Conn. 
230;  Railway  v.  Williams  (Tex.  Civ.  App.) 
86  S.  W.  88.  The  last  case  cited  is  dlrecOy 
in  point  See^  also,  Wlgmore  on  Evidence, 
({  1517-1561,  where  the  subject  is  fully  dis- 
cussed. In  section  1518  of  that  work  it  Is 
stated  that  in  1832  the  rule  as  to  the  admis- 
sion of  regular  entries  in  books  "was  under- 
stood to  cover  all  entries  made  by  a  person 
since  deceased  in  the  ordinary  course  of 
his  business,  whether  a  person  wholly  unc<m- 
nected  with  the  parties,  or  the  clerk  of  a  par- 
ty, or  the  party  himself ;  and  it  is  this  gen- 
eral exception  that  today  is  universally  recog- 
nized." The  doctrine  has  been  extended  in 
the  United  State,  at  least,  to  the  entries  of 
absoit  persons  whose  testimony  is  not  obtain- 
able by  the  court  North  Bank  v.  Abbot,  30 
Mass.  471,  25  Am.  Dec.  834 ;  Cameron  Lum- 
ber Co.  T.  Somerville,  129  Mich.  562,  89  N. 
W.  846;  Rigby  v.  Logan,  45  S.  C.  661,  24  S. 
E.  56 ;  State  Rank  v.  Brown,  165  N.  Y.  216, 
59  N.  E.  1,  53  L.  R.  A.  6ia 

The  Judgment  is  affirmed. 
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MEXICAN  CBSNT.  BT.  CO.  v.  DB  BOSEAB. 

(Court  of  CStU  Appeals  of  Texas.     March  25, 
1908.    On  Rehearing,  April  16,  1908.) 

1.  Cabbieb»— Cabbiaox  or  PASSsNOEBa— Bag- 

OAGIt— Loss  AND   IRJUBT. 

Where  a  carrier  refused  to  deliver'  a  trunk 
to  a  passenger  upon  demand  and  tender  of  the 
sum  due  for  excess  baggage  charges,  for  the  rea- 
son that  a  O.  O.  D.  excess  check  bad  become  de- 
tached, and  held  the  trunk  until  the  correct 
amount  of  excess  charges  could  be'  ascertained,  it 
became  an  insurer  against  loss  or  injury  in  re- 
spect to  the  contents  of  the  trunk  during  the 
entire  time  of  the  delay  in  so  far  as  the  articles 
comprised  personal  baggage. 

2.  Appkai/— Rktiiw— Habhijcsb  Ebbob  — Eb- 

BOB  FATOBABI.E  TO  APPKIXAirT. 

In  an  action  against  a  carrier  for  damages 
incurred  through  its  delay  in  delivering  a  trunk, 
a  charge  snbmlttiiu;  the  defendant's  liability  up- 
on the  theory  that  it  was  a  warehouseman,  when 
in  fact  it  was  an  insurer,  could  not  be  com- 
plained of  by  defendant,  since  any  submission 
on  the  theory  of  n^ligence  was  unduly  favora- 
ble to  it. 

3.  Samb— "Baqgaqk." 

Household  articles  carried  by  a  passenger 
consisting  of  a  drawnwork  centerpiece,  a  table- 
cloth, doilies,  a  bed  spread,  and  pillow  shams,  as 
well  as  a  photographer's  camera  carried  for  sale 
as  merchandise,  do  not  constitute  baggage,  but  a 
woman  passenger's  shawls,  handkerchiefs,  col- 
lars, dresses,  and  underskirts  are  baggage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  vp.  663,  670;  vol.  8,  p. 
7586.] 

4.  SaUB  —  LlABILTTT    FOB    PABSBNOBB'S    Ef- 
TECTS. 

A  carrier  Is  not  liable  for  loss  or  injury  to 
personal  effects  carried  by  a  passenger,  even 
thongh  the  loss  or  Injury  occurs  through  Its  neg- 
ligence as  carrier  or  warehouseman,  where  the 
eifects  do  not  constitute  baggage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,  Carriers,  J  1621.] 

6.  Same  —  Bagqaqb  —  Dblat  in  Delivebt— 
Da3<aoes— Inconteniknob. 

Where  the  baggage  of  a  woman  who  had 
been  en  route  three  days  was  detained  by  the 
carrier  so  that  she  could  not  obtain  a  change  of 
clothing  without  buying  it,  but  she  had  the  nec- 
essary money  to  purchase  what  was  needed  and 
did  so,  she  was  not  entitled  to  substantial  dam- 
ages for  her  inconvenience  and  trouble. 

SfH.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriers,  {  1568.] 
6.  Appeal  —  Rbtiew  —  Estoppel  to  Aixeob 

EiBBOB. 

The  fact  that  defendant's  counsel  stated  to 
the  jury:  "The  court  has  ruled  against  defend- 
ant, and  the  only  question  bein^  one  of  law  and 
not  of  fact  under  the  court's  instructions,  you 
will  have  to  find  for  plaintiff,  so  give  her  what 
you  think  is  right,  or  give  htr  what  she  asks"— 
did  not  estop  defendant  from  complaining  of  the 
judgment  as  to  errors  in  the  submission. 

Appeal  from  El  Paso  County  Court;  A.  S. 
Eylar,  Judg& 

Action  by  Julia  de  Rosear  against  the 
Mexican  Central  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Judgment  reformed  and  affirmed  on  rehearing. 


Waters  Davis,  for  appellant    J. 
Broom,  for  appellee. 


H.MC- 


JAMES,  C.  J.  The  action  was  brought  for 
damages  for  the  loss  of  certain  articles  and 
Injury  to  a  camera  packed  in  a  trunk,  which 


appellee  had  checked  as  part  of  her  baggage 
from  Torreon,  Mexico,  to  El  Paso,  Tex. 

It  appears  from  appellee's  testimony  that 
she  reached  El  Paso  on  a  Sunday  evening 
with  her  children,  and  the  next  morning  she 
went  to  the  customs  inspector  and  had  the 
baggage  inspected,  and  after  this  was  done 
she  tendered  the  baggagemaster  the  checks 
and  the  sum  of  15  pesos  and  10  cents,  the 
sum  that  was  due  for  excess  baggage,  which 
had  not  been  collected  at  Torreon,  but  was 
represented  by  a  C.  O.  D.  ticket  that  had  been 
attached  to  the  baggage.  She  testified  that 
at  that  time  the  lost  articles  were  In  the 
trunk,  also  the  camera  Intact  but  the  C.  O. 
D.  ticket  had  become  detached  and  could  not 
be  found  on  the  baggage,  and  the  agent  re- 
fused to  surrender  the  same,  claiming  that  he 
did  not  know  the  amount  of  the  charges,  and 
would  first  have  to  find  that  out  from  Tor- 
reon. The  result  was  that  It  was  several 
days  before  she  was  allowed  by  defendant  to 
pay  the  charges  and  take  the  baggage,  and 
when  she  did  so  the  articles  were  lost  and 
the  camera  Injured.  The  loss  of  the  excess 
check  from  the  baggage,  plalntUTs  demand 
for  the  latter  and  tender  of  the  checks,  and 
the  correct  amount  of  the  excess  charges,  and 
the  withholding  of  the  baggage  under  these 
circumstances,  and  for  this  reason,  for  sev- 
eral days  before  It  was  delivered,  was  undis- 
puted. Upon  these  facts  defendant  was  an 
Insurer  against  loss  or  Injury  in  respect  to 
the  baggage  during  the  entire  time  of  the 
delay,  but  only  In  so  far  as  the  articles  con- 
tained In  the  trunk  came  within  what  is  un- 
derstood as  baggage.  In  addition  to  the 
value  of  the  missing  articles  and  the  damage 
done  the  camera,  which  she  placed  at  $216  In 
the  aggregate,  plaintiff  alleged  that  owing  to 
the  refusal  of  defendant  to  dtliver  the  prop- 
erty she  was  obliged  to  spend  sums  of  money 
In  efforts  to  get  the  baggage,  and  to  obtain 
clothing  for  herself  and  children  for  imme- 
diate use,  and  that  the  agent  used  abusive  lan- 
guage to  her,  whereby  she  suffered  great 
hardship.  Inconvenience,  and  himilllation,  to 
her  further  damage  $100,  making  $315  In  all. 

The  court  by  its  charge,  submitted  the  lia- 
bility of  defendant,  evidently  upon  the  theory 
of  a  warehouseman.  This  was  Incorrect  on 
the  facts,  but  appellant  cannot  complain  of  It 
nor  of  an  incorrect  definition  of  negligence, 
because  any  submission  on  the  theory  of  neg- 
ligence was  favorable  to  It  The  charge  al- 
lowed the  jury  to  find  for  plaintiff  the  rea- 
sonable value  of  the  use  of  the  property  dur- 
ing the  time  of  the  delay,  and  while  we  think 
that  element  of  damage  would  accrue  In  a 
proper  state  of  facts,  we  are  of  opinion  that 
nothing  was  shown  making  It  appear  that  any 
substantial  damage  In  this  regard  was  sus- 
tained by  plaintiff.  The  charge  also  Instruct- 
ed the  jury  that  platntlfl  could  not  recover 
with  respect  to  such  articles  as  would  be 
baggage,  unless  there  was  negligence,  and 
told  them  In  that  connection  that  the  camera, 
the  drawnwork  centerpiece,   the  tablecloth. 
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the  doilies,  the  bed  spread,  and  pUlow  shams 
would  not  be  baggage.  It  Instructed  them 
that,  It  there  was  no  negligence  on  the  part 
of  defendant,  the  recovery  would  be  conSned 
to  such  articles  as  constituted  baggage,  but 
If  there  was  negligence,  plaintlfT  might  re- 
cover for  everything  lost  or  injured.  The 
court  was  right  in  its  conception  of  what  was 
not  baggage.  The  camera  was  not  the  ordi- 
nary one  ordinarily  carried  by  travelers,  but 
was  an  apparatus  used  by  photographers  In 
their  business,  and  was  being  carried  by 
plalntlCt  to  El  Paso,  not  for  use,  but  for  sale 
as  merchandise.  The  other  articles  enumer- 
ated by  the  court  were  articles  for  household 
use,  and  were  not  baggage.  The  court  was 
wrong  in  permitting  any  recovery  for  articles 
that  were  not  baggage,  for  even  as  ware- 
houseman defendant's  liability  for  ordinary 
care  would  extend  only  to  articles  that  were 
properly  baggage.  Railway  v.  Meek,  33  Tex. 
Civ.  App.  47,  75  S.  W.  317. 

The  trouble  with  the  verdict  in  this  case  is 
that  it  has  evidently  allowed  plaintiff  dam- 
ages with  reference  to  all  of  the  missing  ar- 
ticles, including  those  that  were  not  baggage, 
and  in  addition  she  has  evidently  been  allow- 
ed a  substantial  sum  for  inconvenience  suf- 
fered by  her  by  the  delay  in  delivering  her 
the  trunks.  There  were  some  articles  lost 
that  were  clearly  baggage,  such  as  the  shawls, 
handkerchiefs,  collar,  dresses,  and  under- 
skirts. The  total  highest  value  of  these  ac- 
cording to  the  evidence  was  $99,  and  the 
lowest  $89.    The  verdict  was  for  $208. 

Appellee  contends  that  the  Jury  allowed, 
and  were  authorized  to  allow,  a  substantial 
sum  (which  she  says  was  in  this  instance  $30 
or  $40)  for  inconvenience  and  trouble  plaintiff 
had  by  reason  of  the  baggage  being  detained, 
she  having  testified:  "We  had  been  three 
days  on  the  way,  and  of  course  we  wanted  to 
change  clothes,  and  we  Just  had  a  little  valise 
with  us  and  the  baby.  And  I  asked  the  bag- 
gagemaster  to  let  us  have  a  change  around, 
which  he  refused."  But  she  also  testified 
that  she  went  and  bought  what  was  needed 
for  this  purpose.  The  only  inconvenience, 
therefore,  she  suffered  was  the  trouble  of 
making  the  purchases,  and  it  is  to  be  pre- 
sumed that  she  received  value  for  the  money 
she  paid  out  for  the  purpose.  This  Is  unlike 
the  case  of  Railway  v.  Vancll,  2  Tes.  Civ. 
App.  427,  21  8.  W.  303,  where  the  party  was 
without  means  to  overcome  the  inconvenience, 
and  actually  suffered  inconvenience.  The 
evidence  sufiScIently  shows  the  agency  for 
defendant  of  the  person  or  persons  who  with- 
held the  baggage.  If  defendant  desired  the 
issue  of  Jurisdiction  submitted.  It  should  have 
requested  it 

It  appears  from  the  record,  through  a  bill 
of  exceptions  taken  by  plaintiff,  that  defend- 
ant's counsel  stated  to  the  Jury:  "The  court 
has  ruled  against  the  defendant,  and  the  only 
question  being  one  of  law,  and  not  of  fact, 
under  the  court's  instruction  you  will  have 
to  find  for  the  plaintiff,  so  give  her  what  you 


think  is  right,  or  give  her  what  she  asks." 
This  argument  did  not  have  the  effect  of  es- 
topping defendant  from  complaining  of  the 
Judgment  as  to  errors  in  the  Bubmission. 
The  charge  In  respect  to  the  ascertainment  of 
values  was  not  erroneous. 

There  is  nothing  we  can  do  but  to  reverse 
the  Judgment.  It  may  be  that  the  Judgment 
would  be  allowed  to  stand  for  the  sum  of 
$89,  and  this  might  be  suggested  by  appellee, 
if  desired,  In  a  motion  for  rehearing. 

As  it  Is,  the  Judgment  is  reversed,  and  the 
cause  remanded. 

On  Rehearing. 

It  is  a  contention  of  appellee  that  when 
plaintiff  informed  the  agent  that  one  of  the 
trunks  contained  the  camera  he  then  knew 
the  baggage  contained  what  was  not  baggage 
proper,  and  persisting  in  holding  the  baggage 
under  these  circumstances,  defendant  would 
be  chargeable  as  an  Insurer  of  what  the  bag- 
gage actually  contained.  We  are  free  to  ad- 
mit that  It  Is  our  opinion  that  defendant 
could  not  hold  the  baggage  after  demand  for 
it,  knowing  that  it  contained  articles  not 
really  baggage,  and  claim  that  it  was  not 
from  that  time  an  insurer  of  it  Thie  trouble 
with  this  case  Is  that  it  does  not  appear  that 
the  agent  knew  what  kind  of  camera  it  was. 
It  Is  a  matter  of  common  knowledge  that 
cameras  are  used  by  travelers  in  connection 
with  Journeys,  and  for  all  this  agent  knew 
the  camera  in  question  was  one  of  these. 
The  evidence' does  not  show  that  he  withheld 
the  trunk  with  knowledge  that  it  contained  a 
camera  or  other  articles  of  a  kind  that  was 
not  properly  baggage. 

We  think  the  law  was  properly  applied  to 
the  facts  of  this  case  In  the  main  opinion,  and 
appellee  having  In  this  event  consented  to  the 
reduction  of  the  Judgment  indicated  in  the 
opinion,  the  judgment  is  reformed  and  af- 
firmed accordingly. 


LOUISIANA  &  T.  LUAIBEJR  CO.  T.  BROWN 

et  al.* 

(Court  of  Civil  Appeals  of  Texas.     April   9, 

1908.    Rehearing  Denied  April  23,  1908.) 

1.  NEOLIGENCE— CONTBIBUTOBT  NEQLIGEKCE — 
Pl/EAniNO. 

A  petition  in  an  action  for  negligence  need 
not  negative  the  negligence  of  plamtiff,  unless 
the  averments  therein  prima  facie  show  that 
he  was  negligent. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {{  186-193.] 

2.  Railboads  —  Persons    Wobkiro     about 
Gabs— Pebsonai.  Irjubt— Couplaint. 

In  an  action  for  personal  injuries,  sustained 
by  plaintiff  while  taking  water  from  a  tank  car, 
in  consequence  of  ttie  car  being  struck  by  a 
train,  a  petition  which  alleges  that  the  water 
tank  provided  by  defendant  was  provided  for  the 
use  of  various  persons,  indading  plaintiff;  that 
the  car  was  constructed  with  a  faucet  in  the 
end  of  the  tank  to  draw  the  water;  that  snch 
mode  of  construction  necessitated  the  person 
drawing  the  water  to  stand  in  front  of  the  car 
ajid  on  the  track ;    that  it  was  costomarr  to  ao 

'Writ  ot  error  denied  by  Supreme  Court. 
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stand  in  taking  water  from  the  car;  that  the 
car  was  located  on  a  spur  track,  and  that  plain- 
tiff, at  the  time  she  stood  in  front  of  the  car 
and  on  the  track,  did  not  know  or  have  any  rea- 
son to  believe  that  any  train  was  near — nega- 
tives contributory  negligence. 

3.  NEOUOCNCE  —  CoirTBIBDTOBT   Neolioeroe 

—Assumption  of  Risk. 

Assumed  risk  and  contributory  negligence 
are  distinct  doctrines;  and.  where  the  negli- 
gence of  a  person  brings  about  injury  to  him, 
contributory  negligence  is  applied  to  his  act, 
and,  where  a  servant  is  Injured  from  one  of  the 
known  dangers  ordinarily  incident  to  his  service, 
without  negligence  on  his  part,  his  injury  is 
ascril>ed  to  one  of  the  ordinary  risks  of  the  em- 
ployment, which  be  assumed  in  entering  the 
service,  and  the  relation  of  mastpr  and  servant 
must  appear  before  the  doctrine  of  assumed  risk 
is  applicable. 

pid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  *  83;  vol.  34,  Master  and 
Servant,  $S  538-M3.J 

4.  Trial— iNsmuCTioNS—lRSTBucTioNa  Cov- 
ered BY  Those  Given. 

Where,  in  an  action  for  personal  injuries, 
sustained  while  procuring  water  from  a  tank 
car  on  a  side  track,  in  consequence  of  the  car 
being  struck  by  a  train,  the  evidence  showed 
that  plaintiff  went  in  front  of  the  car  for  the 
water,  instead  of  taking  the  water  from  the  side 
of  the  car,  and  the  court  charged  that,  if  it  was 
dangerous  to  take  water  from  the  end  of  the 
car,  and  plaintiff  knew  that  fact,  she  assumed 
the  risk,  and  the  Jury  should  find  fdr  defendant, 
the  refusal  to  charge  that  plaintiff,  in  going  in 
front  oX  the  car  on  the  track  when  thpre  was  a 
safe  place  which  was  known  to  her,  assumed  the 
risk  and  could  not  recover  was  not  erroneous. 
[F3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  M  651-659.] 

6.  Railboadb  —  Persons  Working  about 
Cars  —  Cobtbibutort  Neouoencb  —  Evi- 
dence—Question FOB  JURT. 

Whether  one,  injured  while  standing  in 
front  of  a  tank  ear  on  a  side  track,  taking  wa- 
ter therefrom.  In  consequence  of  the  car  being 
strnck  by  a  train,  was  guilty  of  contributory 
negligence,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  918.] 

6.  NEOLIGENCE  —  CONTRIBUTOBT   NEGLIGENCE 

-Standard  of  Care. 

In  determining  whether  one  was  guilty  of 
contributory  negligence  precluding  a  recovery 
for  an  injury  sustained,  nis  act  must  be  meas- 
ured by  the  standard  of  whether  an  ordinarily 
Erudent  person,  under  the  circumstances,  would 
ave  done  as  he  did. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §|  83-95.] 

7.  Railroads  —  Persons  Working  About 
Cars— Personal  Injuries— Evidence— Ad- 
mtssibilitt. 

In  an  action  for  personal  injuries  to  plain- 
tiff while  obtaining  water  from  a  tank  car.  plac- 
ed bv  defendant  on  a  track  to  enable  persons,  in- 
cluding plaintiff,  to  obtain  water  therefrom,  evi- 
dence of  the  general  use  made  of  the  car,  togeth- 
er with  the  manner  in  which  it  was  used,  and 
the  situation,  was  admissible  as  bearing  on  the 
obligation  of  defendant  to  exercise  ordinary  care. 

8.  Samb— Question  fob  Jubt. 

In  an  action  for  personal  injuries  sustained 
by  plaintiff  while  obtaining  water  from  a  tank 
ear,  placed  by  defendant  on  a  track  to  enable 
persons,  including  plaintiff,  to  obtain  water 
therefrom,  in  consequence  of  a  train  striking  the 
Mr,  evidence  held  to  require  the  submission  to 
the  jury  of  the  question  of  defendant's  negli- 
gence. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  918.] 


Appeal  from  District  Court,  Houston  Coun- 
ty;  B.  H.  Gardner,  Judge. 

Action  by  Jane  A.  Brown  and  others 
against  the  Louisiana  &  Texas  Lumber  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

The  appellee  sued  the  appellant  company 
for  damages  for  personal  injuries  sustained 
by  her,  through  the  alleged  negligent  acts  of 
the  operatives  of  a  train  of  api)ellant  while 
backing  onto  a  spur  track,  against  a  water 
tank  car  from  which  appellee  at  the  time  was 
drawing  a  bucket  of  water.  The  case  was 
tried  to  a  jury,  and,  upon  the  verdict,  a  judg- 
ment was  rendered  in  favor  of  the  appellee, 
and  from  which  judgment  the  appellant  com- 
pany has  brought  the  case  on  appeal,  seeking 
to  have  same  reversed  for  the  errors  assign- 
ed. The  evidence  in  the  record  substantially 
establishes  that  the  appellant  company  Is  a 
private  corporation,  and  owns  and  conducts 
a  sawmill,  and  for  the  purpose  of  transport- 
ing logs  and  other  commodities  to  the  saw- 
mill, and  for  carrying  freight  for  hire,  oper- 
ates a  line  of  railway  with  steam  engines  and 
cars.  At  a  point  on  the  railway  line,  called 
in  the  evidence  "the  front,"  situated  about 
12  miles  east  from  the  town  of  Crockett,  the 
appellant  company  maintained  a  number  of 
switch  and  spur  tracks,  which  were  used  in 
various  ways  and  for  various  purposes — in 
taking  care  of  and  transporting  logs  to  the 
mill,  and  switching,  and  for  holding  engines 
and  cars  over  the  night.  At  this  point  Mrs. 
Ely  Thornton  ran  a  boarding  house,  at  which 
some  of  the  employ^  of  the  appellant  com- 
pany lived  and  took  their  meals.  The  appel- 
lee Miss  Jane  A.  Brown  is  the  sister  of  Mrs. 
Thornton,  and  assisted  her  in  doing  the  cook- 
ing and  housework  at  the  boarding  house. 
The  boarding  house  is  situated  between  the 
main  line  of  the  railway  and  two  spur  tracks, 
and  Is  on  the  south  side  of  the  main  line. 
One  of  the  two  spur  tracks  mentioned  is  lo- 
cated about  10  feet  distant  from  the  board- 
ing house,  and,  beginning  near  the  west  en& 
of  the  house,  extends  east  about  75  yards  in 
length.  This  particular  spur  track  is  called 
the  "water  track,"  and  thereon  were  situated 
and  kept  two  water  tank  cars,  and  there  was 
kept  on  this  track,  also,  during  the  night- 
time, after  work  hours  in  the  evening,  engine 
No.  105  and  the  trailer  car  that  kept  the  tools. 
The  appellant  company  provided  these  water 
tank  cars,  and  kept  them  Qlled  with  water 
from  a  well  at  the  mill  seat,  for  the  use  of 
the  empIoyC-s  stationed  and  residing  there, 
and  for  the  use  of  the  boarding  house.  These 
tank  cars  for  water,  after  being  dally  freshly 
filled  with  water,  would  be  placed  on  this 
Bide  track,  from  which  the  employ^  would 
draw  water  for  use,  as  they  needed  the  wa- 
ter, during  the  day  or  night.  There  were 
buildings,  occupied  by  employes,  on  both  sides 
of  the  track,  but  mostly  located  on  the  south 
and  southwest.  The  main  line  track  ran  into 
the  mill.     At  S  o'clock  in  the  evening  the 
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work  honra  of  the  day  closed,  and  the  em- 
ployes stopped  work,  and  it  was  the  coBtom 
to  bring  in  engine  No.  105,  and  put  it,  for  the 
night,  with  the  trailer  car  on  this  water 
track;  and  with  this  practice  the  appellee 
Miss  Jiuie  A.  Brown  was  familiar.  One  of 
these  water  tank  cars  was  equipped  with  two 
faucets  on  each  side  to  draw  the  water  from ; 
and  the  other  tank  car  was  provided  with  two 
faucets  on  one  side,  and  one  faucet  in  the 
end  of  the  car,  to  draw  water  from.  In  the 
general  build  of  this  latter  tank  car  there 
was  a  stringer  or  reacher,  in  the  end  of  it, 
extending  forward  and  out  lliough  the 
stringer  was  not  built  for  the  purpose,  yet  it 
was  generally  used  by  the  people  there  as  a 
convenience  for  setting  the  bucket  on  while 
drawing  the  water.  The  appellant  adopted 
this  mode  and  way  of  providing  water  at  the 
front,  because  of  the  impurity  of  the  water 
aroimd  there. 

It  la  not  shown  by  the  evidence  that  the 
appellant  company  had  any  connection  with 
the  boarding  house,  or  that  appellee  was  in 
the  employ  of  the  appellant  company.  The 
boarding  house  was  nm  in  the  interest  of  the 
employes  of  the  appellant  company,  but,  in- 
ferably from  the  record.  Independent  of  the 
appellant  company,  yet  with  the  consent  of 
the  appellant  The  appellant  company  au- 
thorized the  use  of  water  from  the  tank  cars 
to  the  boarding  house  manager.  On  the  20th 
day  of  August,  1906,  between  6  and  7  o'clock 
In  the  evening,  and  before  dark,  appellee  went 
to  the  tank  car  to  get  a  bucket  of  water  from 
it,  for  use  at  the  boarding  house.  At  this 
time  there  were  two  tank  cars  th^e  on  the 
track  standing  together,  and  two  cars  loaded 
with  cross-ties  on  the  west  end  up  to  and  next 
the  water  tank  car.  Appellee,  'for  the  pur- 
pose of  drawing  the  bucket  of  water,  went  to 
the  end  of  the  rear  tank  car.  To  reach  the 
faucet  in  the  end  of  the  car  she  stood  in  the 
q)ace  between  the  cars.  The  space  between 
the  tank  car  and  the  other  car  was  close,  but 
apart  enough  to  stand  sldewlse,  rest  the  buck- 
et on  the  stringer,  and  draw  the  water.  At 
the  time  she  went  to  get  the  water,  the  ap- 
pellee testlflea  that  engine  No.  105  was  not 
upon  the  water  track,  and  was  not  going 
upon  the  same,  and,  so  far  as  she  could  know 
and  see,  had  not  yet  coine  in  from  work  for 
the  evening;  that  thereupon  she  proceeded 
to  draw  the  water.  While  the  appellee  was 
drawing  the  water  In  the  manner  mentioned, 
the  appellant's  engine,  without  any  knowl- 
edge thereof  on  the  part  of  the  appellee,  was 
backed  from  the  main  line  to  the  water  tank, 
pushing  two  cars,  and,  while  thus  backing, 
struck  against  the  tank  cars,  knocking  api>el- 
lee  down  on  the  track,  and  injuring  her  as 
alleged  in  her  petition.  The  evidence  is  con- 
flicting as  to  whether  the  signals  or  notice 
of  the  approach  of  the  engine  and  train  were 
given.  There  is  evidence  in  the  record,  on  the 
ipart  of  the  appellee,  that  no  signal  or  notice 
of  the  approach  was  given.  Her  evidence  is 
positive  that  she  did  not  hear  any  bell  ring- 


ing, or  know  of  the  presence^  or  hear  tiie  ap- 
proach of,  the  engine  at  the  time.  There  i> 
some  evidence  on  the  part  of  the  appellant  that 
the  bell  on  the  engine  was  rung  as  it  started 
In  on  the  water  track  at  the  iwltdi ;  but  the 
undisputed  evidence  is  that  the  bell  on  the 
engine  was  in  a  defective  condition,  having 
a  full  split  in  the  side,  and  would  not  make  a 
loud  noise.  There  is  no  evidence  that  the  en- 
gine whistled.  The  engineer  teetifles  that  he 
operated  the  engine  onto  the  spur  track  and 
on  the  water  track  through,  signals  given  him 
by  the  brakeman,  who  was  walking  on  the 
ground  Just  ahead;  that  he  did  not  see  ap- 
pellee drawing  the  water,  and  could  not  have 
seen  her,  because  he  could  not  see  over  the 
tank  of  the  water  tank  car,  which  Is  about 
five  feet  high  above  the  flat  car  on  which  it 
la  situated;  that  he  knew  for  what  purpose 
the  tank  cars  were  kept  there,  and  knew  that 
the  people  there  got  water  from  the  tanks  at 
all  times,  and  from  the  end  of  the  car.  The 
brakeman,  who  was  signaling  the  train  ahead, 
says  that  he  was  next  to  the  flrst  tank  car 
at  the  time  of  the  injury,  and  had  waved  his 
hand  for  the  engineer  to  come  on  back ;  that 
be  did  not  see  anybody  ahead  in  front  of  the 
tank  car,  because  he  was  not  that  far  up, 
and  that  he  could  not  have  seen  them  from 
where  he  was,  because  he  was  not  looking 
out  for  such  purpose  to  see  if  anybody  was 
at  the  end  of  the  tank  car  getting  water; 
that  no  other  signal  was  given  but  what  he 
was  giving  with  his  hand;  that  the  bell  on  the 
engine  was  rung  as  the  engine  started  in  on 
the  water  track  at  the  switch,  but  that  he  did 
not  know  whether  it  was  kept  continually 
ringing  or  not ;  that  he  knew  the  water  tank 
cars  were  kept  there,  and  the  purpose  for 
which  they  were  kept  there.  It  was  proven 
by  the  appellee  that  the  end  of  the  tank  car 
was  the  usual  and  customary  place  to  draw 
water  from,  and  was  generally  used  for  the 
purpose  by  the  employes  and  the  boarding 
house  people,  and  this  was  known  to  the 
operatives  of  the  engine  and  the  people  there 
generally,  and  that  to  rest  the  bucket  on  the 
stringer  at  the  end  of  the  car  and  let  water 
run  in  it  was  customarily  done  by  the  people 
there,  and  that,  to  draw  water  from  this  end 
of  the  car.  It  was  proper  and  necessary  to 
stand  in  front  of  the  car  and  on  the  track  to 
reach  the  faucet,  and  that  this  practice  was 
commonly  done  by  the  people  there;  that 
she  was  advised  at  the  time  that  she  went 
after  the  water,  by  her  niece,  that  there  was 
no  good  water  in  the  flrst  tank  car,  and  for 
this  reason  she  went  to  this  usual  place  at 
the  end  of  the  rear  tank  car  to  get  the  water. 
The  general  finding  of  the  Jury  Involved 
the  finding  that  the  operatives  of  the  train 
failed  to  use  proper  care  to  give  proper  warn- 
ing of  its  approach  under  the  circumstances, 
and  that  appellee  did  not  fail  to  exercise  prop- 
er care  and  prudmce,  under  the  circum- 
stances, for  her  safety.  The  evidence  in  the 
record  is  sufficient  to  sustain  these  findings. 
We  cannot  say,  as  a  matter  of  law,  that  the 
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evidence  falls  to  show  negligence  of  the  oper- 
atlres  of  the  engine,  proximately  causing  the 
Injoiy  to  appellee,  nor  that  appellee  was 
gnllty  of  contrlbntory  negligence.  The  fre- 
quent and  customary  use  at  all  times  of  the 
faucet  provided  at  the  end  of  the  tank  car 
made  the  situation  around  the  car  at  all 
times  a  matter  known  to  the  operatives  of  the 
engine  and  to  the  appellant  company,  requir- 
ing the  duty  of  the  exercise  of  proper  care, 
in  backing  the  engine  onto  the  water  track 
against  the  tank  cars  located  there,  In  giv- 
ing snfQcient  warning  of  the  approach  of  the 
engine  and  cars  to  the  people  who  might  at 
the  time  be  at  the  tank  car  getting  water. 
Proper  care  In  warning  of  the  approach  of 
the  train  In  this  case  might  have  required 
the  whistle  to  be  sounded,  especially  as  the 
bell  was  broken.  It  might  have  required  a 
proper  lookout  by  the  brakeman,  who  was 
guiding  the  train  In  onto  the  water  track  at 
the  time.  While  appellee  may  have  stood  on 
the  track  In  front  of  the  tank  car  drawing 
water  therefrom,  yet  the  act  in  so  doing 
would  not  be  so  obvlotisly  dangerous,  with  no 
engine  on  the  track  at  the  time  she  went 
there,  as  to  be  negligence  on  her  part  as  a 
matter  of  law.  Taking  her  testimony  in  the 
record.  It  was  purely  a  matter  of  fact  as  to 
whether  her  conduct  and  act  at  the  time,  un- 
der all  the  circumstances,  was  negligence  vel 
non  on  her  part.  We  assume  the  truth  of 
the  general  findings  of  the  jury,  and  there- 
fore conclude  that  the  appellant  company 
was  guilty  of  negligence  proximately  causing 
the  injury  to  appellee,  and  that  appellee  was 
not  gallty  of  contributory  negligence. 

B.  J.  Mantooth  and  Nunn  &  Nunn,  for  ap- 
pelant   J.  W.  Madden,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  complaint  of  the  appellant,  in  its  first 
assignment  of  error,  is  to  overruling  a  demur- 
rer and  certain  exceptions  to  the  petition  of 
appellee.  The  contention  Is  that  the  facts 
stated  in  the  petition  show  negligence  on  the 
part  of  the  appellee  as  a  matter  of  law. 
The  petition  so  far  as  Is  necessary  to  be 
stated,  on  this  subject  alleges  that  the  appel- 
lant company  furnished  and  provided  water 
through  means  of  water  tank  cars  for  use 
of  the  employes  and  a  boarding  house  kept  for 
their  benefit  at  "the  front,"  a  place  main- 
tained by  appellant  for  the  conduct  of  its 
business  and  where  its  employes  worked; 
that  to  enable  the  people  to  get  the  water 
the  water  tank  cars  were  kept  located  on  a 
spur  track  built  for  the  purpose  near  the 
boarding  house;  that  at  the  time  In  question, 
for  the  purpose  of  getting  a  bucketful  of 
water  from  the  tank  car,  appellee  went  to 
the  tank  car,  "the  said  water  having  to  be 
drawn  from  the  near  end  of  said  car,  which 
was  the  usual  and  customary  place  for  draw- 
ing the  same,  and  it  being  necessary  to  place 
the  vessel  used  for  carrying  the  said  water  on 
the  end  of  said  car,  as  the  water  should  be 


drawn  from  the  said  tank,  and  while  draw- 
ing the  said  water  plaintiff  was  standing  on 
the  said  track  at  and  near  the  end  of  said 
car,  which  was  the  usual  and  proper  and 
customary  place  for  one  to  stand  while  en- 
gaged In  drawing  water  from  the  said  tank, 
and  which  was  done  with  the  knowledge  and 
consent  of  the  defendant"  The  petition,  con- 
tinuing, states  that,  while  thus  drawing  the 
water,  an  engine  with  cars  attached  was 
backed  onto  the  spur  track  against  the  water 
car,  suddenly  and  negligently,  and  without 
warning  or  signal  of  approach,  knocking  her 
down  and  injuring  her,  "plaintifl  not  know- 
ing or  having  any  reason  to  believe  that 
said  engine  was  there,  or  anywhere  nearby, 
until  she  was  struck  as  aforesaid."  The  rule 
in  this  state  is  that  a  petition  need  not  neg- 
ative the  negligence  of  the  plalntift,  unless 
the  averments  In  the  petition  show  prima 
facie  that  the  plaintiff  was  negligoit  Rail- 
way V.  Cewser,  67  Tex.  283;  Railway  v. 
Muiphy,  46  Tex.  887,  26  Am.  R^.  272.  We 
do  not  think  the  petition  commits  the  appel- 
lee to  the  charge  of  negligence  The  petition 
develops  the  facts  that  the  water  tank,  pro- 
vided by  appellant  for  the  use  of  the  people 
there,  was  constructed  by  appellant  with  a 
faucet.  In  the  end  of  the  tank,  to  draw  tbs 
water,  and  that  this  mode  of  construction  of 
the  tajok  necessitated  the  person  drawing  the 
water  from  -thla  end  of  the  tank,  to  stand  in 
front  and  on  the  track  of  the  railway,  and  that 
the  tank  car  occiqtled  a  particular  position 
on  the  spur  trade,  expressly  located  there 
by  appellant  for  the  general  use  of  the  people 
there,  and  that  it  was  used  at  all  times  by  the 
people  there.  Appellee  accounts  for  her  con- 
duct and  act  in  being  on  the  track  at  the  front 
end  drawing  water  by  stating  the  facts  that 
"this  was  the  usual  and  customary  place  for 
drawing  the  same,"  and  "while  drawing  the 
water  plaintiff  was  standing  on  the  track  at 
and  near  the  end  of  said  car,  which  was  the 
usual  and  proper  and  customary  place  for 
one  to  stand  while  engaged  In  drawing  wa- 
ter from  the  said  tank,  and  which  was  done 
with  the  knowledge  and  consent  of  the  de- 
fendant" This  accounts  for  the  mode  and 
means  of  access  to  the  faucet  and  at  the  usu- 
al place,  and  known  to  the  appellant  com- 
pany. All  these  facts  attended  and  surround- 
ed her  occupancy  of  the  position.  As  to  its 
being  a  reasonably  safe  place,  she  states  that 
the  tank  car  was  located-  on  a  spur  track 
near  the  boarding  house,  and  that,  at  the 
time  she  went  to  the  position  to  draw  the 
water,  she  did  not  know  or  have  any  reason 
to  believe  that  the  engine  "was  there  or  any- 
where nearby."  The  existence  of  contribu- 
tory negligence  is  sufficiently  n^atived  by 
the  facts  alleged. 

The  second  assignment  of  error  complains 
of  the  refusal  to  give  the  following  spedal 
instruction:  "You  are  charged  that  the  plain- 
tiff, in  going  between  the  cars  and  drawing 
water  from  the  oad  of  the  tank  car  when 
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tbere  was  a  safe  place  In  said  tank  car  for 
drawing  water,  which  was  known  to  her  at 
the  time,  assumed  the  risk  and  danger  In- 
cident to  her  act  In  going  between  said  cars, 
which  prohibits  her  from  recovering  In  this 
case,  and  you  will  find  for  the  defendant." 
The  Instruction  assumes,  as  a  matter  of  law, 
that,  because  appellee  went  In  front  of  the 
tank  car  to  draw  water  from  the  faucet  In 
the  end  of  the  tank  car,  Instead  of  drawing 
the  water  from  the  faucet  on  the  side  of  the 
car,  she  was  precluded  from  recovering  for 
any  injury  occasioned  to  her  resulting  from 
the  engine  backing  cars  against  the  tank 
car  at  which  she  was  drawing  the  water. 
It  was  the  equlyalent  of  an  instruction  to 
return  a  verdict  for  defendant.  The  instruc- 
tion, as  prepared,  was  no  doubt  Intended  to 
be  predicated  on  the  principle  of  the  law  of 
assumed  risk  existing  t>etween  master  and 
servant  Assumed  risk  and  contributory  neg- 
ligence are  distinct  doctrines  of -law.  The 
distinction,  brlefiy  and  generally  stated,  is, 
where  negligence  or  want  of  proper  care  on 
the  part  of  a  person  brings  about  injury 
which  he  suffers,  then  "contributory  negli- 
gence" could  be  applied  to  his  act ;  where  a 
servant  is  injured  from  one  of  the  mere  known 
dangers  ordinarily  Incident  to  his  service, 
without  negligence  on  his  part,  then  bis  In- 
Jury  Is  ascribed  to  one  of  the  ordinary  risks 
of  employment  which  be  assumed  in  entering 
upon  the  service.  In  this  case,  however,  the 
relation  of  master  and  servant  does  not  af- 
firmatively appear  to  have  existed  betweoi 
appellant  company  and  appellee.  The  latter 
does  not  appear,  from  the  record,  to  have 
been  employed  by  the  company,  but  rather 
appears  to  have  been  employed  by  her  sister 
to  work  in  the  boarding  house.  If  this  be 
true,  then  she  was  In  the  attitude  In  this 
case  of  a  stranger,  and  not  an  employ^,  to 
the  company,  and  the  doctrine  of  assumed 
risk  would  not  be  applicable  to  the  case. 
But,  whatever  that  fact  might  be,  the  court 
in  the  main  charge  properly  presented  the 
Issue  in  the  following  instruction :  "If  you  find 
that,  at  the  time  plaintiff  undertook  to  draw 
water  from  the  end  of  the  tank  car,  It  was 
dangerous  for  her  to  do  so  at  said  time  and 
place,  and  if  you  further  find  that  plaintiff 
knew  It  was  dangerous,  or  if  the  danger 
was  open  and  obvioas  to  her  observation, 
then  she  assumed  the  risk,  and  you  should 
find  for  the  defendant" 

It  seems  to  be  contended,  in  several  of  the 
propositions  under  this  assignment,  in  ap- 
pellant's brief,  that  the  charge  as  prepared 
was  applicable  to  the  doctrine  of  contributory 
negligence  as  well.  We  do  not  so  think,  but, 
even  so,  the  evidence  in  the  case  did  not 
warrant  the  court  in  ruling,  as  a  matter  of 
law,  as  is  the  legal  effect  of  the  instruction, 
that  appellee  was  guilty  of  contributory  neg- 
ligence. There  was  evidence,  offered  by  ap- 
pellee, to  show  that  the  tank  car  was  equip- 
ped with  a  faucet  In  the  end  for  drawing 


the  water,  and  the  tank  car  was  k^t  located 
on  the  "water  track"  for  the  purpose  of  en- 
abling the  employes  and  the  boarding  house 
management  to  obtain  water  therefrom; 
that  It  was  customary  and  usual  to  get  the 
water  from  the  faucet  in  the  end  provided 
for  the  purpose;  that  It  was  proper  and 
necessary  to  stand  In  front  of  the  car  to 
draw  the  water;  that  the  "water  track" 
was  only  used  this  time  of  the  evening  for 
storing  engine  No.  105;  that  this  engine, 
and  no  other  engine  was  not  on  the  trade 
or  thereabouts  at  the  time.  Under  these  dr- 
cnmstances,  as  detailed  by  her,  it  would 
not  as  a  matter  of  law,  be  obviously  a  dan- 
gerous undertaking  to  stand  in  front  of  the 
tank  car  to  draw  water.  It  Involved  the  ex- 
ercise of  discretion  and  Judgment  and  there- 
fore was  a  question  of  fact  for  the  Jury  to 
determine  whether  she  was  guilty  of  negli- 
gence, under  all  the  circumstance's  In  the  case, 
precluding  a  recovery.  The  assignment  is 
overruled. 

What  we  have  said  applies  to  the  special 
instruction  complained  of  In  the  third  assign- 
ment The  Instruction,  as  framed,  did  not 
leave  to  the  jury  to  determine,  from  the  evi- 
dence, by  the  standard  of  ordinary  care, 
whether  or  not  appellee  was  guilty  of  nes- 
llgence.  The  charge  was  not  a  correct  ai)- 
pllcatlon  of  the  law  in  this  case. 

The  fourth  assignment  is  overruled,  be- 
cause the  Instruction  as  offered  assumed  as 
a  matter  of  law  that  because  appellee 
selected  the  end  of  the  car  to  draw  water 
from,  she  was  guilty  of  negligence  precluding 
a  recovery.  The  question  should  have  been 
left  to  the  jury  to  decide  whether  she  was 
guilty  of  contributory  negligence  in  selecting 
the  end  of  the  car  to  draw  the  water  from. 
Her  act  should  be  measured  by  the  standard 
of  whether  an  ordinarily  prudent  person, 
under  the  circumstances,  would  have  done 
as  appellee  did. 

The  fifth  assignment  is  overruled.  The  ev- 
idence was  admissible  and  proper  to  visit 
knowledge,  upon  the  company,  and  the  oper- 
atives of  file  engine,  of  the  general  use  made 
of  the  tank  car,  and  the  manner  la  which 
it  was  used,  and  the  situation  around  the 
tank  car  at  all  times.  With  knowledge  of 
this  situation  it  devolved  upon  the  appellant 
to  exercise  the  proper  care  to  operate  its 
engines  at  and  near  the  tank  car;  and  to 
keep  a  lookout  for  persons  that  might  be 
using  it  and  to  give  warning  to  persons 
who  might  be  drawing  water  from  the  car, 
of  the  approach  of  the  engine.  It  visited 
knowledge  to  appellant  of  a  situation  requir- 
ing the  exercise  of  care  to  avoid  injury. 

The  error  complained  of  In  the  sixth  as- 
signment Is  clearly  a  clerical  error,  and,  tak- 
ing the  paragraph  as  a  whole,  could  not  pos- 
sibly have  misled  the  Jury. 

The  seventh  assignment  Is  overruled. 

The  eighth  assignment  of  error  complains 
that  the  court  erred  in  submitting  the  qnee- 
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tlon  of  negligence  to  the  jury,  because  It 
was  conclusively  shown  that  the  operatives 
•of  the  train  were  not  negligent  We  are  of 
the  opinion  that  the  court  did  not  err.  The 
«Tidence  required  the  submission  of  the  Issue 
to  the  Jory.  The  engineer  and  biakeman 
each  knew  that  the  tank  cars  were  located 
on  this  track,  and  that  people  there  got  wa- 
ter from  the  cars,  and  got  it  at  all  times 
and  at  all  the  faucets  provided.  With  knowl- 
«dge  of  this  situation,  it  was  their  legal  duty. 
In  backing  the  engine  on  this  track  and 
against  the  tank  cars,  to  give  suflScIent  warn- 
ing of  Its  approach  and  to  exercise  ordinary 
care  to  avoid  Injuring  people  who  might  be 
at  the  car  drawing  water.  The  bell  on  the 
engine  was  broken,  and  that  it  would  not 
make  a  sufficiently  loud  noise  was  known  to 
the  engineer.  No  whistle  was  sounded.  The 
engineer  could  not  see,  on  account  of  obstruc- 
tions ahead.  The  brakeman  on  the  ground, 
guiding  the  train  Into  the  siding,  did  not 
make  any  efTort  to  look  ahead  to  see  If  any- 
body was  there.  He  says:  "I  did  not  see 
anybody  in  between  the  tank  cars  ahead.  I 
was  not  tliat  high  up.  I  was  not  looking 
for  anything  like  that.  If  there  were  any 
signals  given,  outside  of  the  signals  I  gave, 
to  come  on  back  there,  I  did  not  see  them." 
We  are  not  prepared  to  hold,  as  a  matter  of 
law,  that  there  was  no  negligence  on  the 
part  of  the  operatives  of  the  train.  It  might 
have  been  In  the  exercise  of  proper  care  to 
blow  the  whistle,  and  it  might  have  been  in 
the  exercise  of  proper  care  for  the  brakeman 
to  have  gone  further  ahead  to  discover  the 
situation  there  before  signaling  the  approach 
of  the  engine.  The  question  was  properly 
for  the  jury. 

What  we  have  said  hereinbefore  disposes 
of  the  ninth,  tenth,  and  eleventh  assign- 
ments, which  are  to  the  effect  that  the  court 
erred  in  overruling  the  motion  for  new  trial, 
because  the  verdict  was  contrary  to  the  law 
and  evidence. 

The  twelfth  assignment  Is  to  the  same  ef- 
fect as  the  fifth,  and  for  the  same  reason  the 
evidence  was  admissible. 

The  thirteenth  assignment  is  practically  a 
review  of  the  questions  passed  on,  and  is 
overruled. 

There  is  no  error  of  law  in  the  record. 
The  evidence,  though  conflicting,  was  pass- 
ed on  by  the  jury,  and  It  Is  sufficient  to  sup- 
port their  findings.  We  cannot  say  that  the 
amount  of  the  verdict  is  excessive. 

The  case  is  ordered  affirmed. 


*    ARMSTRONG  v.  WILSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    April  9, 

1908.) 

1.  BviDKNCB— Paboi,  ob  Bxtbinsic  ETvinENCc 
AFFKOnno  Whitings — Notes. 

A  note  recited :  "This  note  is  secured  by 
pledge  of  the  securities  mentioned  on  the  reverse 
bereof,  with  the  right  to  call  for  additional  se- 


curity should  the  same  decline,  and  on  failure  to 
respond,  this  obligation  shall  be  deemed  to  be 
dae  and  payable  on  demand."  No  aecnritles 
were  mentioned  on  the  reverse  of  the  note.  A 
trust  deed  made  to  secure  the  note  by  its  terms 
authorized  a  sale  of  the  land  described  therein, 
if  default  should  be  made  in  the  payment  of  the 
note  at  its  maturity.  In  a  suit  on  the  note  and 
to  foreclose  the  deed,  brought  prior  to  the  ma- 
turity of  the  note,  it  was  admitted  that  the  land 
had  materially  depreciated  in  value ;  that  the 
makers  of  the  note  had  no  other  property  sub- 
ject to  execution ;  that  they  had  refused  to  com- 
ply with  a  demand  for  additional  securify:  and 
that  the  holder  of  the  note  had  declared  it  to  be 
due  and  payable.  The  petition  alleged  that  the 
trust  deed  was  the  security  referred  to  in  the 
note.  'Plaintiff  and  one  oi  the  makers  of  the 
note  were  permitted  to  testify  that  the  security 
referred  to  therein  was  the  land  covered  by  the 
trust  deed.  Held,  that  such  testimony  was  ad- 
missible ;  the  failure  to  note  on  the  reverse  side 
of  the  note  the  securities  pledged  for  its  pay- 
ment not  having  the  effect  to  negative  the  inten- 
tion of  the  parties  that  its  payment  should  be 
secured,  but  merely  indicating  that  the  contract 
was  not  complete,  so  that  evidence  that  the 
property  covered  by  the  trust  deed  was  the  se- 
curity intended  to  be  mentioned  on  the  reverse 
of  the  note  not  contradictinK  or  varying  the  in- 
tention of  the  parties  as  evidenced  by  the  writ- 
ing. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  Sf  1881,  1889,  2129-2132.] 

2.  Sauk. 

The  rule  that  extrinsic  evidence  is  not  ad- 
missible to  vary  the  terms  of  a  written  instru- 
ment does  not  forbid  a  resort  to  parol  evidence 
showing  an  intention  consistent  with  the  writ- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2129-2132.] 

8.  MoBTGAOES— CoNSTBucrioN— Time  of  Pat- 

lOENT. 

A  note  recited:  "This  note  is  secured  by 
pledge  of  the  securities  mentioned  on  the  re- 
verse hereof,  with  the  right  to  call  for  addition- 
al security  should  the  same  decline,  and  on  fail- 
ure to  respond,  this  obligation  shall  be  deemed 
to  be  due  and  payable  on  demand."  No  securi- 
ties were  mentioned  on  the  reverse  of  the  note. 
A  trust  deed  made  to  secure  the  note  by  Its 
terms  authorized  a  sale  of  the  land  therein  de- 
scribed, If  default  should  be  made  in  the  pay- 
ment of  the  note  at  maturity.  Held  that,  con- 
struing the  instruments  together,  the  parties 
intended  that  the  payment  of  the  note  be  se- 
cured by  the  land  described  in  the  trust  deed, 
and  it  appearing  from  the  contract  that  such 
land  was  tne  only  security  pledged,  and  that  the 
recital  in  the  note  should  be  referred  to  such 
land,  the  purpose  of  the  parties  being  to  give 
the  payee  a  right  to  enforce  the  payment  of  the 
debt  before  the  time  fixed  for  its  payment,  if 
the  security  furnished  by  the  makers  should  be- 
come less  valuable  thau  when  pledged. 

4.  Tbespass  to  Tbt  TiTL»— Title  to  Sup- 
POBT  Action  in  Genbbal. 

After  the  note  and  trust  deed  were  executed 
the  land  described  in  the  latter  was  sold  at  ex- 
ecution sale,  subject  to  the  lien  of  the  trust  deed. 
Before  its  maturity  the  payee  sued  on  the  note 
and  to  foreclose  the  trust  deed,  on  the  ground 
that  the  land  described  in  the  trust  deed  had  de- 
preciated in  value,  and  that  the  makers  had  re- 
fused to  give  additional  security.  The  execution 
purchaser  was  made  a  party.  Pending  the  suit, 
by  virtue  of  the  power  conferred  in  the  trust 
deed,  the  trustee  sold  the  land  for  the  purpose 
of  satisfyinr  the  debt  evidenced  by  the  note. 
Held,  that  the  court  did  not  err  in  refusing  the 
execution  purchoser's  prayer  to  set  aside  the 
trustee's  deed  as  a  cloud  on  his  title,  the  deed 
not  being  a  cloud  on  tiis  title,  since  he  had  none. 
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Appeal  from  District  Court,  Hardin  Coun- 
ty; Ia  B.  Hlghtower,  Judge. 

Suit  by  F.  S.  'Wilson  against  George  W. 
Armstrong  and  others.  From  a  judgment 
for  plaintur,  George  W.  Armstrong  appeals. 
Affirmed. 

Dies,  Singleton  &  Dies,  for  appellant  Nu- 
gent &  Foster,  for  appellee. 

WILLSON,  0.  J.  The  suit  was  brought  by 
appellee  Wilson  to  recover  on  a  promissory 
note  for  $4,000,  and  to  f(»eclo8e  a  deed  of 
trust  on  several  tracts  of  land  In  Hardin 
county  made  to  secure  it  The  note  was  made 
by  appellees  F.  H.  Carpenter  and  J.  M.  Car- 
penter, and  was  payable  to  said  Wilson's  or- 
der on  or  before  three  years  after  its  date. 
The  deed  of  trust  was  made  at  the  same  time 
by  said  F.  H.  Carpenter  and  his  wife,  Alma  M. 
Carpenter.  As  the  bolder  of  the  legal  title 
to  the  land  appellant  Armstrong,  was  made 
a  party  to  the  Suit  The  Judgment  was  for 
Wilson  for  the  r^lef  prayed  for,  by  default 
as  against  the  Carpenters,  and  after  a  hear- 
ing of  the  evidence,  etc.,  as  against  Arm- 
strong, Armstrong  alone  appeals. 

The  suit  was  commenced  by  a  petition  filed 
Ifarcb  — ,  1906.  The  note  sued  upon  recited: 
"This  note  Is  secured  by  pledge  of  the  secu- 
rities mentioned  on  the  reverse  hereof,  with 
the  right  to  call  for  additional  security  should 
the  same  decline,  and  on  failure  to  respond, 
this  obligation  shall  be  deemed  to  be  due  and 
payable  on  demand."  No  securities  were  men- 
tioned on  the  reverse  of  the  note.  It  was  ad- 
mitted that  the  land  had  materially  depred- 
ated In  value;  that  the  makers  of  the  note  had 
no  other  property  subject  to  execution;  that 
they  and  Mrs.  Carpenter  had  refused  to  com- 
ply with  a  demand  made  on  them  for  addi- 
tional security  for  the  note;  and  tbat  the 
bolder  of  the  note  had  thereupon  declared  It 
to  be  due  and  payable.  The  trust  deed  made 
to  secure  the  note  by  Its  terms  authorized  a 
sale  of  the  land  if  default  should  be  made  in 
the  payment  of  the  note  at  Its  maturity.  In 
his  petition  appellee  Wilson  alleged  tbat  the 
trust  deed  was  the  security  referred  to  In 
the  note.  Appellant's  contention  was  tbat 
the  note  should  not  be  construed  as  referring 
to  the  trust  deed,  because  it  was  not  men- 
tioned on  the  reverse  thereof;  that  therefore 
the  depreciation  of  the  land  In  value  did  not 
authorize  the  holder  of  the  note  on  a  refusal 
of  the  makers  to  furnish  the  security  to  de- 
clare the  same  due;  and  that  therefore  as 
against  him  the  lien  of  the  trust  deed  could 
not  be  foreclosed  and  bis  possession  of  the 
land  Interfered  with  until  the  expiration  of 
three  years  from  the  date  of  the  note.  On 
the  trial,  over  his  objection  tbat  the  effect 
thereof  was  to  vary  by  parol  the  terms  of  the 
note  and  mortgage,  appellees  Wilson  and  F. 
H.  Carpenter  were  permitted  to  testify  that 
the  seciurlty  referred  to  in  the  note  was  the 
land  covered  by  the  trust  deed.  The  action 
of  the  court  tn  admitting  this  testimony  Is 
assigned  aa  error.    It  is  not  clear  how  and 


when  Armstrong  acquired  his  admitted  legal 
title  to  the  land;  but  perhaps  It  suffldently 
appears  from  the  record  jthat  he  was  the  pur- 
chaser at  an  execution  sale,  and  as  such  to<dc 
the  title  of  F.  H.  Carpenter  and  his  wife, 
bitt  subject  to  the  lien  of  the  trust  deed. 
The  evidence^  we  think,  was  not  subject  to 
the  objection  urged  to  it  A  failure  to  note 
on  the  reverse  of  the  note  the  Becorities 
pledged  for  its  payment  did  not  have  the  ef- 
fect to  negative  the  intention  of  the  partiea 
evidenced  by  Its  plain  terms  tbat  its  payment 
should  be  secured.  Instead  of  negativing 
such  expressed  intention,  such  failure  rather 
would  Indicate  that  the  contract  had  not  been 
completed.  Evidence,  therefore,  that  the 
property  covered  by  the  tmst  deed  was  the 
property  the  parties  had  in  mind  when  the 
reference  was  made  to  security  mentioned  on 
the  reverse  of  the  note,  would  not  contradict 
or  vary  the  intention  of  the  parties  as  eviden- 
ced by  the  writing.  The  rule  Invoked  by  ap. 
pellant  does  not  forbid  a  resort  to  parol  evi- 
dence showing  an  intention  ccmslstent  with 
that  evidenced  by  the  writing.  "The  evi- 
dence forbidden  by  the  rule,"  says  Page,  "la 
not  extrinsic  evidence  In  general,  but  extrin- 
sic evidence  of  the  Intention  direct  of  the  par- 
ties to  the  contract  Introduced  to  displace 
the  Intention  set  forth  In  the  written  con- 
tract" 2  Page  on  Contracts,  {  1189.  The 
language  used  by  the  parties  tn  the  writing 
evidences  a  clear  Intention  that  tiie  payment 
of  the  note  should  be  secured  by  the  makers. 
Looking  to  the  note  alone  the  contract  carry- 
ing as  it  does  such  an  Intention,  is  inccmiplete 
In  that  it  does  not  specify  the  security.  Pa- 
rol evidence  identifying  the  security  Intended 
completed  the  terms  of  the  contract  without 
varying  or  contradicting  the  Intention  eviden- 
ced by  Its  language.  "As  far  as  such  a  con- 
tract Is  Incomplete  on  Its  face,  it  is  not  with- 
in the  meaning  of  the  parol  evidence  rule."' 
2  Page  on  Contracts,  |  1197.  If,  therefore, 
the  testimony  objected  to  was  necessary  to 
support  the  conclusion  reached  by  the  court 
we  would  not  think  the  court  erred  In  ad- 
mitting it.  But,  as  we  view  the  case,  the 
same  conclusion  must  have  been  reached  by 
the  court  In  the  absence  of  such  evidence. 
The  note  and  the  trust  deed  were  executed  at 
the  same  time  as  parts  of  the  same  transac- 
tion. Treating  them  as  togetho:  evidencing 
the  contract  and  construing  them  as  one  in- 
strument, It  is  clear  that  the  parties  Intend- 
ed that  the  payment  of  the  note  should  be 
secured,  and  as  clear  that  they  Intended  it 
should  be  secured  by  the  land  described  In 
the  trust  deed.  It  appearing  from  the  face 
of  the  contract  so  evidenced  that  the  land 
was  t4«  only  security  pledged,  we  think  the 
stipulation  in  the  note  that  the  payee  might 
call  for  additional  security  In  the  event  tbat 
mentioned  on  the  reverse  of  the  note  should 
decline  In  value,  and  declaring  that  a  failure 
to  furnish  such  additional  security  should 
have  the  eCTect  to  mature  the  note,  should  be 
referred  to  ttae  land  covered  by  the  mortgage. 
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The  purpose  of  the  parties  was  to  confer  up- 
on the  payee  a  right  to  enforce  a  payment  of 
the  debt  before  the  expiration  of  the  three 
years  fixed  for  Its  payment.  In  the  event  the 
security  famished  by  the  makers  should  be- 
come less  valuable  than  it  was  at  the  time 
It  was  pledged.  The  security  furnished  was 
the  land.  Its  depreciation  in  value,  there- 
fore, must  have  been  the  property  In  the 
minds  of  the  parties  at  the  time  the  contract 
was  executed.  This,  we  think,  Is  clear  from 
the  language  of  the  contract  as  evidenced  by 
the  note  and  trust  deed  when  read  as  one  in- 
strument. Appellant's  first,  second,  third, 
and  fourth  assignments  of  error  urging  a  con- 
trary view  of  the  law,  therefore,  are  over- 
ruled. 

Pending  the  suit,  by  virtue  of  the  power 
conferred  In  the  trust  deed,  the  trustee  sold 
the  land  for  the  purpose  of  satisfying  the 
debt  evidenced  by  the  note.  At  this  sale  Mrs. 
Carpenter  was  the  purchaser.  In  his  plead- 
ing appellant  had  asked  that  the  deed  to  Mrs. 
Carpenter  be  set  aside  as  a  cloud  on  his  title. 
By  his  fifth  assignment  of  error  he  complains 
of  the  refusal  of  the  court  to  set  aside  the 
truster's  sale  and  deed  to  Mrs.  Carpenter. 
Appellant's  proi>ositlon  of  law  under  this  as- 
signment Is  that  "a  party  seeking  to  collect  a 
debt  secured  by  a  deed  of  trust  is  not  per- 
mitted to  foreclose  by  trustee's  sale  out  of 
court  pending  a  suit  to  foreclose  in  court, 
and  after  such  sale  by  the  trustee  out  of 
court  to  proceed  to  judgment  to  foreclose  and 
sell  the  property  under  a  decree  of  court"  In 
thelt  brief  appellant's  counsel  frankly  ex- 
press a  doubt  about  his  right  to  make  the 
complaint  presented  by  the  assignment,  in 
view  of  the  fact  that  his  interest  In  the  prop- 
erty Is  at  an  end  should  either  foreclosure  be 
sustained.  We  think  the  assignment  should 
be  overruled.  If  there  were  no  other  reasons, 
the  fact  that  the  only  ground  alleged  by  ap- 
pellant In  his  pleading  why  the  trustee's  deed 
should  be  annulled  was  that  it  was  a  cloud 
on  his  title  would  be  a  sufficient  reason  for 
overruling  the  assignment.  The  deed  could 
not  be  a  cloud  on  his  title,  for  he  had  non& 

The  judgment  Is  affirmed. 


HOUSTON  OIL  CO.  et  al.  v.  GALLUP  et  al. 
(Court  of  Civil  Appeals  of  Texas.    March  26, 

1908.    On  Rehearing,  April  28,  1908.) 
1.  Public  Lands— Acquisitioh  —  Tttle  Ao- 

QUIBED. 

A  widow,  entitled  as  the  head  of  a  family 
to  land,  applied  in  1834  for  a  tract.  Land  was 
sarveyed  for  her  prior  to  the  closing  of  the  land 
office  in  1836.  She  died  withont  obtaining  a 
patent,  and  the  Ltegislatnre  in  1850,  on  the  pe- 
tition of  her  administrator,  passed  an  act  re- 
quiring the  Commissioner  of  the  General  Land 
Office  to  Issue  "to  the  heirs  of"  the  widow  a  pat- 
ent for  the  land.  The  widow  during  her  life- 
time was  in  possession  of  the  land.  Held,  that 
she  obtained  an  equity  capable  of  being  so  per- 
fected as  to  vest  in  her  the  absolute  title  to  the 
land,  recognized  by  the  Constitution  of  the  re- 
public as  valid,  and  the  act  of  the  Legislature 
recogniMd  her  right  and  provided  for  the  per- 


fection thereof  by  a  patent,  so  that  the  land  on 
being  patented  passed  by  her  will  to  the  devi- 
see therein  named,  and  not  to  her  heirs. 

On  Rehearing. 
2.  Sake. 

Evidence  held  to  show  that  a  widow,  enti- 
tled as  the  head  of  a  family  to  a  league  of  land, 
applied  for  a  tract  of  land  which  was  surveyed, 
and  that  she  took  possession  thereof,  giving  her 
an  equity  in  the  land. 
a  Save. 

A  widow,  entitled  as  the  head  of  a  family 
to  a  league  of  land,  made  application  therefor. 
Land  was  surveyed  for  her  and  identified  as  her 
land.  She  asserted  rights  of  ownership  over  it, 
and  undertook  to  dispose  of  it  by  will.  After 
her  death  it  was  inventoried  as  a  part  of  her 
estate,  and  was  assessed  for  taxes  as  land  seg- 
regated from  the  pablic  domain.  Her  adminis- 
trator applied  to  the  Legislature  for  the  issuance 
of  a  patent  to  the  land,  and  assigned  as  rea- 
sons why  a  relief  act  should  be  passed  tliat  the 
widow  bad  in  1834  or  1835  obtained  an  order 
authorizing  a  survey  of  the  land,  and  had  had 
it  surveyed,  as  evidenced  by  a  copy  of  the  field 
notes  of  the  surveyor.  The  Legislature  in  1850 
passed  an  act  directing  the  Commissioner  of  the 
General  Land  Office  to  issue  "to  the  heirs  of" 
the  widow  a  patent  for  the  land  on  their  paying 
the  usual  fees  and  government  dues.  The  act 
recited  that  the  land  was  "the  residue  of  a 
league  to  which"  the  widow  in  her  lifetime  was 
entitled.  Held,  to  show  that  the  act  of  the  Leg- 
islature vras  intended  to  recognize  and  confirm 
in  the  widow  a  right  to  the  land,  and  not  to 
make  a  gift  of  it  to  her  heirs. 

4.   AFPEAI^ReVIEW— COBBBCTIOH    OF  BBBOBS. 

Where  the  record  showed  that  the  defeated 
party  excepted  to  the  judgment  when  rendered,' 
and  assigned  errors  going  to  the  basis  of  the  re- 
covery against  him,  and  the  court  on  appeal 
reached  the  conclusion  on  proper  assignment  of 
error  that  the  basis  for  a  recovery  against  him 
did  not  exist,  the  judgment  cannot  stand,  though 
the  assignments  of  error  do  not  go  specifically  to 
the  judgment  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i|  30SG-3089.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  L.  B.  Hlghtower,  Judge. 

Action  between  the  Houston  OU  Company 
of  Texas  and  others  and  D.  L.  Gallup  and 
others.  In  which  George  J.  Hassell  and  others 
intervened.  From  a  judgment  against  the 
former,  they  appeal.  Affirmed  In  part,  re- 
versed and  rendered  In  part 

The  suit  was  to  try  the  title  to  the  Patsey 
Lewis  survey  of  17,(B9,400  square  varas  sit- 
uated in  San  Augustine  county  on  Aylsh  Bay- 
ou, and  about  21  miles  south  of  the  town  of 
San  Augustine.  Appellants,  except  as  to  a 
portion  of  the  land  for  which  they  obtained 
judgment  claimed  title  through  mesne  con- 
veyances from  parties  claiming  as  devisees 
under  Patsey  Liewls'  will,  and  appellees  claim- 
ed through  mesne  conveyances  from  parties 
claiming  as  her  heirs.  From  a  finding  of  the 
court  In  favor  of  the  title  asserted  by  the 
heirs  as  against  the  title  asserted  by  the 
devisees,  and  a  judgment  entered  In  accord- 
ance with  such  finding,  and  from  a  finding  In 
favor  of  appellee  D.  L.  Gallup  against  appel- 
lant S.  W.  Blount  who  had  warranted  the  ti- 
tle to  a  portion  of  the  land,  In  the  sum  of 
$1,427.40  as  damages  for  a  breach  of  the 
warranty,  this  appeal  is  prosecuted.    The  tri- 
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al  court's  conclusions  of  fact  are  a  part  of 
the  record.  So  far  as  they  do  not  conflict 
with  ttie  findings  below,  we  think  they  are 
supported  by  the  record.  In  one  or  two  par- 
ticulars we  think  they  are  not  so  supported; 
and  In  one  or  two  other  particulars  where 
findings  should  have  been  made  none  were 
made.  These  omissions  hare  been  supplied  in 
the  findings  below.  Patsey  Lewis,  a  widow 
with  several  children,  emigrated  to  Texas 
from  Missouri  about  1818,  and  settled  In  San 
Augustine  county.  September  23,  1834,  as 
the  head  of  a  family,  she  made  application  to 
the  proper  authority  for  a  grant  as  a  colonist 
to  one  league  of  land;  and  September  26, 
1834,  the  proper  commissioner  directed  that 
a  survey  be  made  for  ber  of  the  quantity  of 
land  she  bad  applied  for.  Octol>er  13,  1834,  a 
survey — of  20  labors,  it  seems — was  made  for 
Mrs.  Lewis  by  surv^or  David  Brown.  The 
field  notes  of  this  surrey  were  shown  to  l>e 
in  the  vault  in  the  General  Land  Office  where 
the  Spanish  archives  are  kept,  and  a  copy 
thereof  seems  to  have  formed  a  part  of  the 
deposition  of  the  witness  Roblson,  but  for 
some  unaccountable  reason  same  were  not 
made  a  part  of  the  record  on  this  appeal. 
Therefore  we  have  been  unable  directly  to 
determine  whether  the  survey  then  made  was 
of  the  land  In  controversy  or  not.  Circum- 
stantially it  perhaps  sufficiently  appears  that 
It  was.  The  circumstances  connected  with 
the  filing  of  the  field  notes  and  the  date  of 
the  filing  thereof  in  the  land  oflSce  are  not 
shown  in  the  record.  On  a  map  compiled  by 
David  O.  Warren,  county  surveyor  of  San 
Augustine  county,  certified  by  Warren  on  No- 
vember 10, 1839,  as  being  correct,  and  forming 
a  part  of  the  archives  of  the  General  Land 
Office,  the  land  In  controversy  was  represent- 
ed as  the  "Lewis"  survey,  as  fronting  west 
on  Aylsh  Bayou,  and  as  lying  south  of  and 
adjoining  the  Leakey  survey.  On  another 
map  forming  a  part  of  said  archives  complied 
In  1841  by  Ira  Ellis,  then  county  surveyor  of 
San  Augustine  county,  the  land  was  repre- 
sented about  as  it  was  on  the  Warren  map. 
July  23,  1835,  a  final  title  was  extended  to 
Patsey  Lewis  to  a  survey  of  4,289,587  square 
varas,  surveyed  for  her  by  authority  of  the 
order  of  the  commissioner  made  on  ber  ap- 
plication referred  to.  This  land  was  shown 
to  have  been  situated  in  said  San  Augustine 
county  about  seven  miles  east  of  the  town  of 
San  Augustine,  and  to  have  been  the  land  on 
which  she  resided  before  and  at  the  time  of 
her  deatlL  Patsey  Lewis  died  in  San  Au- 
gustine county  In  1843,  leaving  a  will  dated 
February  13,  1843,  and  probated  June  19, 
1843,  by  which  she  devised  to  her  daughter 
Matilda  C.  Thompson  200  acres  of  the  land  in 
controversy,  and  to  ber  sons  Burrell  J., 
George,  and  A.  A.  Lewis  the  remainder  there- 
of. November  12, 1849,  Burrell  J.  Thompson, 
who  had  been  appointed  administrator  with 
the  will  annexed  of  her  estate,  as  "adminis- 
trator and  representative  of  Patsey  Lewis,  de- 
ceased," petitioned  the  Legislature  to  pass  an 


act  requiring  the  Commissioner  of  the  Gen- 
eral Land  Office  to  Issue  a  patent  to  the  land 
in  controversy  according  to  the  survey  there- 
of made  by  David  Brown  In  1835.  In  his 
petition  Tbompson  recites:  "Patsey  Lewis,  de- 
ceased, during  her  lifetime,  and  in  and  about 
the  year  1834,  or  1835,  obtained  an  order  of 
survey  for  one  league  of  land  from  the  com- 
missioner of  Lorenzo  de  Zavala  grant  or 
colony  as  a  colonist,  viz.,  from  George  A.  Nix- 
on, and  by  virtue  of  said  order  of  surv^  had 
a  portion  of  said  land  surveyed  near  San 
Augustine,  where  she  then  lived  and  after- 
wards died,  and  a  title  extended  to  the  same 
by  the  aforesaid  commissioner,  George  An- 
tonio Nixon,  In  the  year  1838 ;  and  your  peti- 
tioner also  finds  that  she  had  the  residue  sur- 
veyed In  the  spring  of  1835  about  20  miles 
south  of  San  Augustine  on  the  Aylsh  Bayou 
by  David  Brown,  one  of  the  regular  commis- 
sioned surveyors  of  said  colony,  which  is  evi- 
denced by  and  from  the  coi^  of  the  field 
notes  herewith  appended  to  this  petition,  as 
also  from  the  certificate  of  the  county  sur- 
veyor of  San  Augustine  county,  that  said  sur- 
vey for  Patsey  Lewis,  deceased,  has  always 
appeared  upon  the  map  of  said  county,  recog- 
nized and  acknowledged  as  her  lands,  and  has 
also  been  returned  and  appears  on  the  map 
sent  to  the  General  Land  Office  sent  from  this 
county."  February  1,  1850  (Sp.  Laws  1850, 
p.  63,  a  86),  "an  act  for  the  relief  of  the  heirs 
of  Patsey  Lewis,  deceased,"  became  a  law. 
It  was  as  follows :  "Section  1.  Be  it  enacted 
by  the  Legislature  of  the  state  of  Texas,  that 
the  Commissioner  of  the  General  Laud  Office 
be,  and  he  is  hereby  authorized  and  required 
to  issue  to  the  heirs  of  Patsey  Lewis,  de- 
ceased, upon  tbelr  paying  the  usual  fees  and 
government  dues,  a  patent  for  thirty-five  hun- 
dred and  02  acres  of  land,  that  being  the  resi- 
due of  a  league  to  which  said  Patsey  Lewis  in 
her  lifetime  was  entitled,  and  that  this  act 
take  effect  from  its  passage."  In  accordance 
with  said  act  on  field  notes  of  a  survey  of 
the  land  made  October  6,  1852,  the  land  was 
patented  to  the  heirs  of  Patsey  Lewis,  de- 
ceased, August  3,  1853.  The  inventory  re- 
turned July  24,  1844,  In  the  administration 
had  on  Patsey  Lewis'  estate,  included  as  a 
part  of  the  property  belonging  to  the  estate 
"three-fourths  of  a  league  of  land  on  Ayish 
Bayou  surveyed  and  not  titled."  At  her  death 
Patsey  Lewis  left  as  her  heirs  Matilda  Thomp- 
son, her  daughter,  Ephralm  Tally,  child  of  her 
daughter  Sarah  Tally,  Margaret  Johnson,  her 
daughter,  Mary  Jones,  her  daughter.  Precious 
Blankenship,  her  daughter,  Mellnda  Stovail, 
her  daughter,  and  George  W.  Lewis,  Allison  A. 
Lewis,  and  Burrell  J.  Lewis,  her  sons.  Dur- 
ing her  lifetime,  at  dates  ranging  from  1835  to 
1841,  she  had  executed  deeds  of  gifts  where- 
by she  had  conveyed  to  each  of  her  daugh- 
ters, except  Matilda  Thompson,  to  whom  she 
devised  200  acres  of  the  land  In  controversy, 
200  acres  of  the  land  she  resided  upon.  She 
had  also  during  her  lifetime  conveyed  to  her 
son  Burrell  J;  Lewis  a  negro  boy  named  WU- 
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Us,  and  to  ber  daughter  Sarah  Tally  a  negro 
girl  named  Jane.  By  her  will,  on  conditions 
named  therein,  she  gave  to  her  daughter  Ma- 
tilda Thompson  a  negro  woman  named  Polly, 
to  B.  J.  Lewis  a  negro  woman  named  Sophia, 
and  to  Mary  Jones  a  negro  named  Jane,  and 
to  Precious  Blankenshlp,  without  condition, 
a  negro  child.  By  the  same  will  she  devised 
to  B.  J.  Lewis  her  "old  field  and  what  land 
she  owned  north  of  the  old  main  road  from 
San  Augustine  to  MUam,"  which  seems  to 
have  been  a  tract  of  40  acres  out  of  her  home 
place.  The  Inventory  of  her  estate  before 
referred  to  showed  as  belonging  to  same,  in 
addition  to  the  land  In  controversy,  the  fol- 
lowing property  only:  Negro  slaves  named 
"Polly,"  "Sofy,"  "Jane,"  and  "Ellen,"  40  acres 
of  land,  one  old  mare,  and  one  cow  and  calf. 
It  was  shown  by  a  statement  from  the  comp- 
troller's office  that  in  1847  the  taxes  on  3,321 
acres  of  the  Patsey  Lewis  survey  were  as- 
sessed against  B.  J.  Lewis;  that  in  1848  the 
taxes  on  3,368  acres  thereof  were  assessed 
against  him  "by  B.  J.  Thompson,  agent"; 
that  in  1849  the  taxes  on  2,241  acres  thereof 
were  assessed  against  him  "by  B.  J.  Thomp- 
son, agent";  and  that  in  1850  2.214  acres 
thereof  were  assessed  against  him.  It  was 
also  shown  by  the  same  statement  that  in 
1849  the  taxes  on  1,107  acres  were  assessed 
against  Geo.  W.  Lewis,  and  that  in  1850  the 
taxes  on  1,407  acres  were  assessed  against  him. 
It  further  appeared  from  said  statement  that 
In  1849,  1850,  and  other  years  the  taxes  on  a 
tract  of  40  acres  of  the  Patsey  Lewis  land  were 
assessed  against  B.  J.  Lewis.  It  appeared  that 
during  the  lifetime  of  Patsey  Lewis  at  her 
instance  10  or  15  acres  of  the  land  in  contro- 
versy had  been  cleared.  The  clearing  was 
referred  to  by  a  witness  as  "an  old  field." 
There  is  in  the  record  no  evidence  of  any  fur- 
ther actual  possession  by  any  one  of  the  land, 
or  of  any  part  of  it 

G.  P.  Dougherty,  Denman,  Franklin  A  Mc- 
Gown,  Taliaferro  &  Kail,  and  Lanier  &  Mar- 
tin, for  appellants.  W.  D.  Gordon  and  Terry, 
Cavin  &  Mills,  for  appellees. 

WILLSON,  0.  J.  (after  stating  the  facts  as 
above).  On  facts  found  by  him  the  learned 
trial  court  concluded  as  follows:  "At  the  time 
of  the  death  of  Patsey  Lewis  in  1843  she  had 
no  title  whatsoever  to  the  land  in  controversy 
in  this  suit,  and  it  was  not  the  subject  of  tes- 
tamentary disposition  by  her.  I  conclude  as 
a  matter  of  law  that  the  special  act  of  the 
Legislature  granting  the  land  in  controversy 
to  the  heirs  of  Patsey  Lewis  was  an  act  of 
sovereign  grace  and  bounty  on  the  part  of 
the  state,  and  that  its  benefits  enured  to  all 
of  the  heirs  of  Patsey  Lewis  alike,  and  that 
therefore  the  title  thus  granted  vested  in  all 
of  the  heirs  of  Patsey  Lewis  and  their  as- 
signs." In  so  concluding  we  think  the  trial 
court  erred.  As  the  head  of  a  family,  under 
the  laws  In  force  in  1834,  Patsey  Lewis  was 
entitled  to  one  league  of  land.  As  a  part  of 
the  league  to  which  she  was  entitled,  by  vir- 


tue of  an  order  issued  by  the  proper  commis- 
sioner, the  land  In  controversy  was  surveyed 
for  her  prior  to  the  closing  of  the  land  of- 
fice in  1835.  The  order  for  a  survey  then  ob- 
tained was  declared  by  the  Constitution  of 
the  republic  to  be  valid.  General  Provisions. 
(  10.  The  authority  for  the  survey  so  made 
being  valid,  the  survey  made  by  virtue  of 
that  authority  should  be  held  to  have  been  a 
valid  survey,  and  to  have  operated  as  a  segre- 
gation of  the  land  in  controversy  from  the  pub- 
lic domain.  To  and  in  the  land  so  segregat- 
ed Patsey  Lewis  had  acquired  a  right,  an  equi- 
ty, capable  of  t>elng  so  perfected  as  to  vest 
in  her  an  absolute  title  to  the  land.  Because 
of  her  failure  to  comply  with  requirements 
of  laws  then  in  force,  such  an  absolute  title 
did  not  vest  in  her,  and  she  died  owning  only 
an  equity  in  the  land.  It  was  this  equity 
which  justified  the  action  of  the  officers  of 
the  state  in  1847,  in  1848,  in  1840,  and  in 
1850,  in  assessing  the  land  for  taxes  as  prop- 
erty belonging  to  her  legal  representatives. 
It  was  this  equity  her  administrator  peti- 
tioned the  Legislature  to  recognize  and  per- 
fect by  a  patent  to  the  land ;  and  it  was  this 
equity,  we  think,  that  the  Legislature  in  1850 
referred  to  when  It  declared  that  she  was  en- 
titled to  the  land  in  her  lifetime.  As  appears 
from  Its  plain  terms  the  act  of  the  Legisla- 
ture was  intended  as  a  recognition  of  and  as 
a  provision  for  the  enforcement  of  a  right, 
and  not  as  a  donation.  And  it  was  a  right 
existing  in  Patsey  Lewis,  and  not  In  her  heirs. 
As  was  said  in  Fishback  v.  Xoung,  19  Tex. 
615,  where  a  land  certificate  had  been  issued 
to  the  heirs  of  one  Cornelius :  "They,  the  chil- 
dren, have  no  personal  or  individual  right  to 
the  land  granted.  They  can  claim  only  as 
the  representatives  of  the  deceased."  And 
the  court  in  that  case  added :  "Let  the  grant 
be  issued  as  it  will,  if  the  issue  be  to  persons 
representing,  in  form  or  in  fact,  the  deceased. 
It  must  inure  to  the  benefit  of  all  Interested 
in  the  estate."  And  see  Pendleton  v.  Shaw, 
18  Tex.  Civ.  App.  439,  44  S.  W.  1002;  Soye 
v.  Maverick,  18  Tex.  100;  Lyne  v.  Sanford, 
82  Tex.  61,  19  S.  W.  847,  27  Am.  8t  Rep.  852; 
Marks  v.  Hill,  46  Tex.  349;  Hill  v.  Kerr. 
78  Tex.  218,  14  S.  W.  566 ;  State  v.  Zanco's 
Heirs,  IS  Tex.  Civ.  App.  127,  44  S.  W.  527 ; 
Rogers  v.  Kennard,  54  Tex.  35;  Ralston  v. 
Skerrett,  82  Tex.  402,  17  S.  W.  843 ;  Hlnes 
V.  Thorn,  57  Tex.  102. 

In  disposing  of  the  contention  made  in 
Lyne  v.  Sanford,  supra,  that  a  certificate  is- 
sued to  heirs  was  a  donation  to  them,  and 
not  assets  of  the  decedent's  estate,  the  court 
said:  "By  reference  to  the  special  act  It  will 
be  seen  that  the  Legislature  in  granting  this 
certificate  recognized  that  Willis  A.  Farris 
had  before  his  death  earned  the  right  to  a 
headright  certificate  of  a  league  and  labor, 
and  in  recognition  of  this  right  they  granted 
to  his  heirs  or  legal  representatives  the  cer- 
tificate, if  he  had  not  theretofore  received 
his  headright  The  terms  of  this  act  clearly 
imply  that  the  consideration  that  moved  the 
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Legislature  to  grant  tbe  Mrtlflcate  was  the 
right  ezlsttng  In  Farrla  by  reason  of  hia  hav- 
ing compiled  with  tbe  laws  under  which  tbe 
certificate  was  earned.  If  this  was  the  pur- 
pose of  the  Legislature,  the  grant  cannot  be 
regarded  as  a  gratuity  or  donation  to  the 
heirs."  Keeping  In  mind  the  declaration  of 
the  court  In  FIshback  v.  Young,  supra,  that 
the  grant,  however  Issued,  If  It  were  to  "per^ 
SODS  representing,  In  form  or  In  fact,  tbe  de- 
ceased, It  must  Inure  to  the  benefit  of  all  in- 
terested In  the  estate,"  we  are  unable  to  see 
why  what  was  said  In  tbe  Lyne-Sanford  Case 
is  not  as  applicable  to  the  facts  of  this  one. 
In  the  act  directing  the  Issuance  of  a  patent 
In  this  case  as  In  the  act  directing  the  Issa- 
ance  of  a  certificate  In  that  one,  the  Legis- 
lature recognized  as  a  fact  that  the  decedent 
before  her  death  had  earned  the  right  to  the 
grant.  Here  as  there  the  grant  was  In  recog- 
nition of  that  right.  As  truly  here  as  there 
tbe  consideration  that  moved  the  Legislature 
to  make  the  grant  was  the  right  existing  In 
tbe  decedent  by  reason  of  her  having  compiled 
-with  the  laws  under  which  the  land  was 
«amed.  There  the  certificate  was  held  to 
have  beesi  assets  of  the  decedent's  estate,  and 
as  such  subject  to  his  debts.  Here,  for  simi- 
lar reasons,  we  think  It  must  be  said  that  the 
land  was  assets  of  Patsey  Lewis'  estate,  and 
as  such  subject  to  be  devised  by  her.  Tbe 
conclusion  reached,  we  think,  is  supported  by 
the  authorities  cited,  and  we  think  is  very 
much  strengthened  by  the  decision  of  the  Su- 
preme Court  In  Nona  Mills  Co.  v.  Wright,  102 
S.  W.  1118.  There  the  Legislature  in  1838 
bad  declared  certain  named  persons  and  "all 
4>thers  who  had  been  permanently  disabled  by 
loss  of  eye,  arm,  or  limb,  or  other  bodily  in- 
jury," to  be  entitled  to  one  league  of  land. 
■One  Hamilton,  who  was  entitled  to  a  league 
and  labor  as  one  of  the  persons  the  act  pro- 
vided for,  during  his  lifetime  failed,  as  did 
Patsey  liewls  In  this  case,  to  apply  to  and  ob- 
tain from  a  board  of  land  commissioners  a 
certificate  evidencing  his  right.  January  12, 
1854,  when  he  owned  no  g^'eater  right  to  it 
than  that  owned  by  Patsey  Lewis  to  the  land 
«he  devised,  he  conveyed  to  one  Dupree  In 
trust  for  Maria  Hamilton,  his  former  slave, 
one  "league  and  labor  of  land  donated  to 
bim  by  the  state  of  Texas  for  losses  sufFered 
during  the  Mexican  Invasion."  In  1858  tbe 
Legislature  passed  an  act  requiring  tbe  Com- 
missioner of  the  General  Land  Office  to  issue 
to  him  a  certificate  for  one  league  of  land, 
-"on  account  of  wounds  received  In  tbe  serv- 
ice of  the  late  Republic  of  Texas  In  1836." 
Hamilton  died  in  1859.  In  disposing  of  tbe 
contention  that  the  deed  in  trust  to  Dupree 
-did  not  pass  the  title  afterwards  perfected  in 
Hamilton,  Justice  Brown  said:  "The  land 
sued  for  was  located,  surveyed,  and  patented 
by  virtue  of  a  certificate  issued  by  the  Com- 
missioner of  the  General  Land  Office  to  Isaac 
D.  Hamilton  for  one  league  of  land  by  au- 
thority of  the  act  of  February  13,  1858.  above 
-quoted.     If  Isaac  D.  Hamilton's  right  was 


dwived  primarily  from  that  act,  then  the 
deed  to  Dupree  did  not  embrace  it,  becaase 
It  purported  to  convey  a  right  in  existence  at 
tbe  time  of  its  execution.    If  the  act  of  1858 
stood  alone,  tbe  grant  of  the  land  to  Isaac 
Hamilton  could  be  derived  from  it  by  Impli- 
cation only,  based  upon  the  authority  given 
to  tbe  land  commissioner  to  issue  the  certifi- 
cate, because  there  are  no  words  In  the  law 
appropriate  to  express  the  grant  of  a  riglit 
Tbe  language  'be  and  be  is  hereby  required 
to  issue  to  Isaac  D.  Hamilton  a  certificate,' 
etc.,  is  apt  for  directing  the  commissioner  to 
perform  a  duty  In  discharge  of  an  existing  ob- 
ligation of  the  state;   and  when  we  look  to 
tbe  further  language,  'for  one  league  of  land 
on  account  of  wounds  received  in  tbe  service 
of  the  late  Republic  of  Texas  in  1836,  which 
have  disabled  bim,'  we  see  that  the  consider- 
ation of  tbe  grant  Is  the  same  as  that  ex- 
pressed In  the  law  of  1837.    Looking  to  the 
act  of  1837,  we  find  that  the  grant  of  one 
league  of  land  was  made  to  five  persons,  by 
name,  'and  all  others  who  have  been  perma- 
nently disabled  by  loss  of  eye,  arm,  or  limb, 
or  other  bodily  injury,  as  by  certificate  of  the 
board  of  land  commissioners  shows  bis  in- 
capacity for  bodily  labor  by  wounds  received 
In  the  service  of  Texas,  be  and  they  are  here- 
by declared  to  be  entitled  to  one  league  of 
land  each.'    Tbe  act  of  1858  specifies  Isaac 
D.  Hamilton  as  being  one  of  those  who  bad 
been  wounded  In  the  service  of  the  Republic 
in  1836,  and  whose  wounds  disabled  him.    The 
law  creating  the  land  board  having  been  re- 
pealed, Hamilton  could  not  secure  his  certifi- 
cate from  the  Commissioner  of  the  General 
Land  Office,  because  he  could  not  get  the  cer- 
tificate from  the  board  of  land  commissioners 
therefor.     The  Legislature   ascertained   tbe 
facts  which  tbe  board  of  land  commissioners 
were  required  to  find  and  certify,  and  then 
directed   the   Commissioner  of  the   General 
Land  Office  to  issue  the  certificate  for  tbe 
same  quantity  of  land  for  the  same  service, 
and  based  upon  the  same  fact  of  disability 
as  were  specified  in  the  act  of  1837.     We 
think  It  satisfactorily  appears  from  a  com- 
parison of  the  two  fusts  taken  In  connection 
with  the  application  to  the  Legislature  by 
Hamilton  for  relief  In  1858  that  the  right  of 
Hamilton  was  recognized  as  existing  under 
the  law  of  1837,  and  the  act  of  1858  was  sim- 
ply a  relief  law  whereby  Hamilton  secured 
tbe  certificate  to  which  be  was  entitled  under 
the  former  law.    This  being  tbe  case,  we  see 
no  reason  to  doubt  tbe  proper  construction  of 
tbe  deed  to  be  that  Hamilton  intended  to  con- 
vey to  Maria  Hamilton  the  league  of  land  to 
which  he  was  entitled  under  tbe  act  of  1837. 
There  are  some  discrepancies  1a  the  descrip- 
tion, but  they  are  immaterial,  and  will  be 
discarded  so  as  to  give  ^ect  to  tbe  intention 
of  Hamilton  In  making  this  deed."    If,  while 
at  the  time  he  made  the  conveyance,  because 
of  his  failure  to  take  advantage  ot  the  laws 
which  would  have  «iabled  bim  to  have  se- 
cured a  certificate  from  a  board  of  land  corn- 
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mlsslonen,  Hamilton,  m  tnnst  be  conceded  to 
be  true,  did  not  have  a  right  which  the  courts 
could  recognize,  yet  had  such  a  right  as 
through  his  deed  operated  to  paas  to  his  gran- 
tee the  title  to  the  land  when  perfected  by 
the  act  •{  tke  Legislature,  we  see  no  reason 
why  It  should  be  held  that  the  will  of  Pataey 
Lewis  made  at  a  time  when  she  had  at  least 
as  good  a  right  should  not  operate  to  pass 
to  her  devisees  the  title,  when  perfected,  to 
the  land  In  controversy.  We  think  It  must 
be  held  that  her  will  did  so  operate,  and  that 
the  title  to  the  land  In  controversy  when  per- 
fected vested  In  her  devisees.  Massey  v. 
Papin,  65  U.  S.  362,  16  L.  Ed.  734. 

Except  in  so  far  as  It  adjudges  a  recovery 
of  1,280*A  acres  of  the  land  In  favor  of  ap- 
pellee W.  D.  Gordon  as  against  appellant,  the 
Houston  OU  Clompany  of  Texas,  and  Its  re- 
ceivers, and  a  recovery  of  05  acres  of  the 
land  in  favor  of  Geo.  J.  Hassell  and  others. 
Interveners,  and  except  in  so  far  as  it  ad- 
judges costs  and  a  recovery  of  the  sum  of 
11,427.40  in  favor  of  appellee  D.  L.  Gallup  as 
against  appelant  S.  W.  Blount,  the  Judgment 
will  be  affirmed.  In  other  respects  It  will  be 
reversed,  and  Judgment  will  be  h^re  rendered 
that  as  against  appellant  S.  W.  Blount  appel- 
lee D.  L.  OaUap  take  nothing,  and  that  ap- 
pellant the  Houston  Oil  Company  and  its  re- 
ceivers recover  aa  against  said  Gotdon  and 
said  intervenen  said  1,280s/t  and  said  95 
acres  of  land.  The  costs' of  this  api>eal  will 
be  adjudged  against  said  Gordon  and  said 
Interveners,  and  appellants  will  have  Judg- 
ment for  the  costs  Incurred  by  them  In  the 
conrt  below. 

On  Rehearing. 

The  facts  as  found  by  the  trial  court  were: 
<l)  That  Patsey  Lewis  left  a  will  dated  ■Feb- 
ruary 13,  1843,  filed  in  San  Augustine  county 
June  19,  1843,  and  duly  probated,  by  which 
she  directed  that  her  land  on  Bear  creek  be 
divided  between  Burrell  J.  Iiewls,  Geo.  W. 
Lewis,  and  A.  A.  Lewis,  except  200  acres, 
"which  shall  be  first  run  off  for  Matilda  C. 
Thcmipson";  that  M.  0.  Thompson  take  and 
raise  the  testatrix's  grandson  Ephralm  Tally, 
and  for  her  trouble  in  doing  so  should  have 
the  testatrix's  negro  woman  named  Polly; 
that  B.  J.  Lewis  should  have  her  negro  wo- 
man Sophia,  provided  he  paid  testatrix's  debts 
to  the  amount  of  $350,  or,  if  the  debts  did 
not  amount  to  so  much,  pay  the  balance  of 
the  amount  remaining  after  paying  them  to 
Margaret  Johnson;  that  Mary  Jones  should 
have  testatrix's  negro  Jane,  provided  she  paid 
Margaret  Johnson  (100;  that  Precious  Blank- 
enshlp  should  have  Sophia's  child;  and  that 
B.  J.  Lewis  should  have  testatrix's  old  field 
and  what  land  she  owned  north  of  the  main 
road  from  San  Augustine  to  Milam.  (2) 
That  Patsey  Lewis  died  about  1843,  leaving 
heirs  as  named  In  the  finding.  (8)  That  there 
was  Issued  to  Patsey  Lewis  on  July  23,  1835, 
by  the  Mexican  anthorities,  a  portion  of  a 
beadright  grant,  said  portion  being  4,88^,857 

ioe8.w^-«i 


square  varas.  (4)  That  on  Pebrnary  1,  18B0» 
the  special  act  of  the  Legislature  set  out  In 
the  opinion  of  this  court  was  passed.  Sp. 
Laws  1850,  p.  63,  c.  86.  (5)  That  on  August 
3,  1853,  a  patent  was  Issued  by  virtue  of 
said  special  act  to  the  heirs  of  said  Patsey 
Lewis  to  the  land  in  controversy.  (6)  That 
appellant  the  Houston  Oil  Company  of  Texas 
had  acquired  the  Interests  of  Geo.  W.  Lewis 
and  Burrell  J.  I.ewls  in  said  land;  that  ap- 
pellee D.  L.  Gallup  had  acquired  the  Interest 
therein  of  Alltson  A.  Lewis;  and  that  appel- 
lee W.  D.  Gordon  had  acquired  the  title  of 
the  remaining  heirs  of  Patsey  Lewis,  except 
a  portion  of  the  Malinda  Stovall  branch  of 
said  heirs  held  by  the  interveners,  appellees 
Geo.  J.  Hassell  and  others.  (7)  That  the  land 
In  controversy  Is  wild  unimproved  timber 
land,  and  bad  never  been  In  the  possession 
of  any  of  the  parties  to  the  suit  or  their 
privies.  (8)  That  George  Antonio  Nixon, 
commissioner  for  Zavalla's  colony.  Issued  an 
order  of  survey  authorizing  a  colonist's  head- 
right  to  be  surveyed  for  Patsey  Lewis  as  the 
head  of  a  family,  and  that  by  virtue  thereof 
there  were  surveyed  two  tracts  of  land  In 
San  Augustine  county,  one  for  4,289,857 
square  varas,  which  was  titled  to  said  Pat- 
sey Lewis  by  said  Nixon  as  commissioner, 
and  the  other  tract  approximately  3321 
acres,  which  was  never  titled  to  the  said 
Patsey  Lewis.  (9)  That  said  surveys  were 
made  and  the  field  notes  of  the  smaU  survey 
only  returned  and  carried  forward  into  final 
title  prior  to  November  13, 1835,  but  that  the 
evidence  did  not  show  when  or  how,  if  at  all, 
the  field  notes  of  the  larger  tract  were  re- 
turned; that  the  evidence  regarding  this  did 
not  show  anything  further  than  was  shown 
by  the  affidavit  of  David  Brown,  filed  In  the 
land  office  several  years  afterwards,  to  the 
effect  that  the  larger  survey  had  been  made 
in  1835,  and  by  the  fact  that  It  was  platted 
on  the  map  of  surveys  of  San  Augustine 
county  about  1839.  (10)  That  there  was  a 
small  clearing  on  said  large  survey  made  at 
an  early  day,  but  that  the  evidence  did  not 
show  by  whom  It  was  made,  nor  for  what 
purpose,  nor  when.  (11)  That  Geo.  W.  Lew- 
is, one  of  the  devisees  named  in  Patsey 
Lewis'  win,  on  November  4,  1853,  conveyed 
his  Interest  In  the  land  to  B.  J.  Lewis,  anoth- 
er of  said  devisees,  and  that  no  conveyance 
seemed  ever  to  have  been  made  by  any  one 
of  the  200  acres  set  aside  In  said  will  to 
Matilda  Thompson.  (12)  That  on  June  4, 
1858,  Burrell  J.  Lewis,  by  warranty  deed, 
conveyed  to  R.  Waterhouse  a  recited  undivid- 
ed two-thirds  Interest  In  said  land,  except 
200  acres.  (13)  That  appellant  the  Houstoiv 
OU  Company  of  Texas  and  its  receivers  had 
acquired  all  the  title  owned  by  Burrell  J. 
Lewis  to  the  land  by  will,  deed,  or  Inherit- 
ance. (14)  That  there  were  assessments  made 
on  the  land  as  follows:  3,321  acres  assessed 
to  B.  J.  Lewis  for  the  years  1847  and  1848, 
2,221  acres  assessed  to  talm  for  1849,  2,214 
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acres  for  1850,  2,610  acres  for  1851,  2,285 
acres  for  1852  and  1833,  and  3,543  acres  lii 
1854;  that  the  Intereat  of  B.  J.  Lewis  In  said 
land  (acres  not  given)  was  assessed  to  R.  Wa- 
terhoQse  in  1856  and  1857,  and  1,180  acres  for 
the  years  1858,  1859,  and  1860;  that  2,360 
acres  were  assessed  to  said  Waterhouse  for 
the  years  1861,  1862,  1863,  and  1864,  and  to 
bis  estate  for  1865,  1866,  and  1867,  3,000 
acres  for  1868,  1869,  1870,  and  1871,  and 
1,800  acres  for  1872;  and  that  since  1872  a 
two-thirds  interest  In  the  land  was  assessed 
to  parties  claiming  under  the  Waterhouse  es- 
tate, but  that  there  was  no  evidence  showing 
who,  if  any  one,  paid  taxes  on  the  land  at 
any  time.  (15)  That  there  was  no  evidence 
of  a  claim  of  ownership  to  the  land  by  any 
of  the  heirs  of  Patsey  Lewis  or  by  any  one 
holding  under  them,  other  than  that  portions 
thereof  were  assessed  to  some  of  them,  and 
that  portions  thereof  were  conveyed  by  deed» 
and  other  muniments  of  title  at  various 
times.  (16)  That  a  tract  of  land  practically 
in  the  same  shape  as  the  land  in  controversy, 
and  apparently  covering  the  same  or  approx- 
imately the  same  territory,  was  delineated  on 
plats  or  maps  of  San  Augustine  county  sur- 
veys on  file  in  the  General  Land  Office,  aud 

dated  November  10,  1839,  and day  of 

-,  1841.    (17)  That  the  property  willed 


to  the  devisees  of  Patsey  Lewis  as  stated  in 
her  will  was  not  shown  not  to  have  been  re- 
ceived by  them,  from  which  fact  the  court 
inferred  that  they  did  receive  such  devise. 
(18)  That  Patsey  Lewis  in  her  lifetime  con- 
veyed to  some  of  her  children,  by  deeds  re- 
cltii^  various  considerations,  portions  of  her 
titled  survey  of  land  In  San  Augustine  coun- 
ty, being  the  smaller  of  the  two  tracts  men- 
tioned. (19)  That  the  evidence  did  not  show 
what  property  Patsey  Lewis  owned  or  claim- 
ed during  her  lifetime  other  than  as  before 
stated  In  the  findings,  nor  did  it  appear  that 
she  had  distributed  same  among  her  heirs, 
nor  that  they  accepted  the  same  other  than 
as  before  found,  nor  that  Interveners,  or  those 
under  whom  they  claimed,  had  received  more 
in  said  distribution  than  they  were  equitably 
entitled  to,  nor  that  the  devisees  in  her  will 
received  less  of  her  estate  than  they  were 
equitably  entitled  to  upon  the  basis  of  the 
land  in  controversy  being  accounted  no  part 
of  her  estate. 

Among  other  things,  the  trial  court  refused 
to  find  as  requested  by  appellants:  (1)  That 
a  survey  of  the  land  in  controversy  was 
made  and  field  notes  thereof  returned  to  the 
General  Land  Office  prior  to  November  13, 
1835;  (2)  that  Patsey  Lewis  took  possession 
af  the  land,  had  a  small  field  cleared  on  the 
land,  and  claimed  it  during  her  lifetime,  and 
that  same  after  her  death  was  inventoried  by 
her  administrator  as  a  part  of  her  estate; 
(3).  that  Patsey  Lewis  by  her  deeds  to  cer- 
tain of  her  children  and  by  the  bequests  in 
lier  will  disposed  of  all  the  property  of  which 
she  was  possessed  and  distributed,  and  par- 
titioned same  among  her  children;  (4)  that 


the  intention  of  the  Legislature  as  shown  by 
the  act  which  authorized  and  required  the 
Commissioner  of  the  General  Land  Office  to 
issue  a  patent  to  the  heirs  of  Patsey  Lewis 
and  other  facts  and  circumstances  in  evidence 
was  to  recognize  the  right  of  Patsey  Lewis  1o 
said  land,  and  to  confirm  her  right  to  thp 
particular  tract  which  she  had  caused  to  be 
surveyed  under  and  by  virtue  of  the  order  of 
the  commissioner  of  Zavalla's  colony;  @) 
that  the  heirs  of  Patsey  Lewis  under  whom 
the  Interveners  and  W.  S.  Gordon  claim  and 
deraign  their  title  having  accepted  property 
devised  to  them  by  the  will  and  conveyed  to 
them  by  deeds  of  gift,  all  parties  claiming 
under  them  were  estopped  from  claiming 
title  to  the  land  or  any  part  of  same  involved 
In  this  suit. 

Appellants  excepted  to  the  court's  findings 
of  fact,  to  the  judgment  based  on  same,  and 
to  the  refusal  of  the  court  to  find  certain 
facts  as  requested  by  them,  among  such  facts 
so  requested  to  be  found  being  those  Just 
specified.  By  proper  assignments  of  error 
the  action  of  the  court  In  connection  with 
the  matters  covered  by  the  exceptions  were 
brought  to  this  court  for  review.  On  an  ex- 
amination of  the  record  we  concluded  that 
the  findings  of  the  trial  court  except  in  one 
or  two  particulars  were  supported  by  the 
record,  and  further  concluded  that  in  one  or 
two  other  particulars  findings  which  should 
have  been  made  had  not  been  made.  The 
findings  which  we  did  not  think  were  sup- 
ported by  the  record  were;  (1)  That  the  evi- 
dence did  not  show  that  field  notes  of  the 
land  in  controversy  were  returned  to  the  land 
office;  (2)  that  the  land  bad  never  been  in  the 
possession  of  any  of  the  parties  to  the  suit 
or  their  privies.  The  findings  which  we  con- 
cluded should  have  been  but  were  not  made 
were:  (1)  That  the  land  in  controversy  had 
been  surveyed  in  1834  or  1835  for  Mrs.  Lewis 
by  David  Brown,  and  that  field  notes  thereof 
had  been  returned  to  the  land  office;  (2)  that 
during  her  lifetime  she  had  taken  possession 
of  and  claimed  the  land,  and  that  same  was 
inventoried  as  a  part  of  her  estate  after  ber 
death;  (3)  that  the  intention  of  the  I,«gl8la- 
ture  as  shown  by  the  evidence  was  not  to 
make  a  gift  of  the  land  to  Mrs.  Lewis'  heirs. 
but  was  to  recognize  and  confirm  in  Patsey 
Lewis  a  right  to  same. 

In  motions  for  a  rehearing  appellees  com- 
plain of  the  failure  to  specify  in  the  opinion 
disposing  of  the  appeal  the  particulars  in 
which  we  found  that  the  trial  Judge's  conclu- 
sions of  fact  were  not  supported  by  the  rec- 
ord, and  the  particulars  wherein  he  should 
have  made  and  did  not  make  findings.  It  is 
out  of  respect  to  this  complaint  of  counsel 
that  the  foregoing  statement  has  been  extend- 
ed to  such  length  as  it  possesses. 

The  correctness  of  the  conclusion  reached 
by  us  that  the  land  in  controversy  had  been 
surveyed  for  Mrs.  Lewis  by  David  Brown  on 
October  13,  1834,  and  that  field  notes  thereof 
had  been  returned  to  the  land  office,  is  chal- 
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lenged  In  the  motions  for  a  rehearing.  The 
evidence  which  we  thought  required  such  a 
finding  was:  (1)  The  afBdavlt  of  David 
Brown  found  among  the  papers  relating  to 
the  land  In  4he  Oeneral  Land  OfBce,  to  the 
effect  that  he  had  made  a  survey  of  20  labors 
previous  to  May  1,  1835,  and  previous  to  the 
closing  of  the  land  office  in  that  year.  This 
affidavit  being  found  among  papers  relating 
to  it,  we  think  should  be  held  to  have  ref- 
erence to  the  land  In  controversy.  (2)  The  re- 
cital In  the  petition  to  the  Legislature  for 
the  relief  act  that  Patsey  Lewis  had  had  the 
land  In  controversy  surveyed  by  David  Brown 
In  the  spring  of  1835.  (3)  The  testimony  of 
J.  T.  Roblson,  chief  clerk  In  the  General  Land 
Office,  in  answer  to  interrogatories  propound- 
ed to  him  in  this  suit  Said  testimony  so  far 
as  it  bears  on  the  matter  In  question  is  set 
out  below: 

Interrogatory  9:  "Q.  Please  attach  to  your 
answer  to  this  interrogatory  a  certified  copy 
of  the  field  notes  of  a  survey  of  20  labors  of 
land  made  by  David  Brown  for  Mrs.  Patsey 
Lewis  in  1834  by  virtue  of  an  order  Issued 
by  Geo.  Antonio  Nlzon,  commissioner  for 
Zavalla's  colony.  A.  I  hereto  attach  a  cer- 
tified copy  of  the  field  notes  of  a  survey  made 
by  David  Brown  for  Mrs.  Patsey  Lewis  Oc- 
tober 13,  1834,  In  San  Augustine  county,  and 
have  marked  the  same  'Exhibit  C*  for  iden- 
tification. These  are  the  only  field  notes  in 
the  General  Land  Office  made  by  David 
Brown  for  Mrs.  Patsey  Lewis  In  the  year 
1S34." 

Interrogatory  10:  "Q.  Have  you  attached 
the  certified  copy  of  the  said  field  notes  call- 
ed for  and  described  in  the  preceding  inter- 
rogatory, and,  If  you  have  not.  why  not?  A. 
Answered  in  my  answer  to  interrogatory  No. 
9,  to  which  I  refer." 

Interrogatory  11:  "Q.  If  you  have  stated 
that  the  field  notes  called  for  and  described 
in  the  ninth  interrogatory  are  not  on  file  In 
the  General  Land  Office,  please  make  a  care- 
ful and  thorough  search  in  your  office  for 
the  said  field  notes.  A.  I  have  not  stated 
that  the  field  notes  called  for  and  described 
in  the  ninth  Interrogatory  are  not  on  file  in 
the  General  Land  Office.  Exhibit  C  hereto 
attached  is  a  certified  copy  of  the  only  field 
notes  that  can  be  found  in  the  General  Land 
Office  made  by  David  Brown  for  Mrs.  Patsey 
Lewis  in  the  year  1834.  The  records  show 
that  a  Spanish  title  was  Issued  to  Patsey 
I^ewis  July  23,  1835,  for  4,889,857  square 
varas,  by  Arthur  Uenrie,  surveyor,  situated 
in  San  Augustine  county,  and  the  field  notes 
of  said  land  are  embraced  in  said  title.  Dili- 
gent search  has  been  made,  but  no  other  field 
notes  can  be  foimd." 

Interrogatory  12:  "Q.  Have  you  made  the 
search  for  the  field  notes  as  requested  in  the 
eleventh  interrogatory,  and,  if  so,  what  Is 
the  result  of  yonr  search?  Please  give  the 
character  and  extent  of  the  search  made  by 
yon  for  the  said  field  notes.    A.  I  have  made 


the  search  requested  In  the  eleventh  inter- 
rogatory, but  can  find  no  other  field  notes 
made  by  David  Brown  except  those  hereto- 
fore referred  to,  a  certified  copy  of  which  has 
been  attached,  marked  'Exhibit  C  All -of 
the  records  where  such  papers  could  be  kept 
have  been  examined,  as  well  as  the  vaults 
where  the  Spanish  archives  are  kept" 

The  field  notes  referred  to  as  attached  and 
made  a  part  of  the  witness'  answers  were 
not  made  a  part  of  the  record  on  this  appeal. 
The  answers  of  the  witness  Roblson  to  the 
ninth,  tenth,  eleventh,  and  twelfth  Interroga- 
tories, in  the  absence  of  the  copy  of  the  field 
notes  made  a  part  thereof,  fairly  could  be 
referred  only  to  the  larger  survey,  the  one 
in  controversy.  The  witness  was  asked 
about  field  notes  of  a  survey  of  20  laltora 
made  by  David  Brown  in  1834.  He  answers 
that  be  attaches  a  copy  of  field  notes  of  a 
survey  made  by  David  Brown  October  13, 
1834.  He  is  then  asked  If  he  has  stated  that 
field  notes  of  the  20  labors  snrvey  so  made 
are  not  on  file  in  the  General  Land  Office  to 
make  a  careful  search  for  same.  To  this  he 
replied  that  he  had  not  stated  that  snch 
field  notes  were  not  on  file  in  the  land  office. 
We  had,  and  would  have,  no  doubt  that  the 
testimony  referred  to  field  notes  of  the  land 
In  controversy,  but  for  the  answer  of  the 
witness  to  the  second  cross-interrogatory,  as 
follows: 

Cross-interrogatory  2:  "Q.  In  what  part 
of  the  archives  do  you  find  the  ex  parte  af- 
fidavits of  D.  Brown  and  the  other  instru- 
ments you  have  copied?  A.  The  affidavit 
and  order  of  survey,  certified  copies  of  which 
are  hereto  attached,  marked  'Exhibit  A  and 
B,'  are  on  file  in  the  General  Land  Office 
with  file  No.  55  San  Augustine,  first  class, 
which  contains  the  field  notes  of  a  survey 
made  by  H.  Bates,  surveyor  of  San  Augus- 
tine coimty,  Octolwr  6, 1852,  for  Patsey  Lewis 
of  one  sitio  of  land  in  Zavalla's  colony,  pur- 
suant to  an  order  of  survey  George  Antonio 
Nixon,  dated  San  Augustine,  September  25, 
1834.  The  original  of  these  papers  were  not 
found  in  the  vaults  where  the  Spanish  ar- 
chives are  kept,  but  there  is  nothing  on  the 
affidavit  of  David  Brown  to  Indicate  that  it 
was  regularly  filed  with  file  No.  65,  San  Au- 
gustine, first  class,  except  a  pencil  notation 
of  the  file  number,  district,  and  class.  The 
order  of  survey  is  indorsed  'file  No.  56,  San 
Augustine,  first  class,  20  labors  Patsey  L«w- 
is,'  thus  indicating  that  field  notes  must 
have  l>een  at  one  time  on  file  attached  to  said 
order  of  surv^,  but  they  are  not  now  with 
said  file,  or  attached  to  said  document,  and 
nothing  to  show  what  l)ecame  of  them.  They 
are  not  in  the  General  Land  Office  as  far  as 
I  am  able  to  find.  The  field  notes,  a  certified 
copy  of  which  lias  already  been  attached  and 
marked  'Exhibit  C,'  were  found  in  the  vault 
where  the  Spanish  archives  are  kept  .in  the 
book  of  English  field  notes,  labeled  'DPS, 
page  14%.' " 
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The  latter  part  ot  the  answer  seema  to  be 
inconsistent  with  the  answers  to  direct  la- 
terrogatorles  quoted,  and  to  indicate  that 
the  witness  may  have  had  reference  to  field 
notes  of  some  other  survey.  Appellee  Insists 
that  the  witness  referred  to  field  notes  of  the 
small  survey  titled  to  Mrs.  Lewis,  and  calls 
our  attention  to  the  fact  that  in  their  brief 
appellants  concede  that  the  Exhibit  0  the 
witness  referred  t«  was  a  copy  of  field  notes 
of  the  small  survey.  The  field  notes  the  wit- 
ness had  reference  to  evidently  were  of  a 
survey  made  October  13,  1834,  by  surveyor 
Brown.  The  field  notes  of  the  small  survey 
as  copied  Into  and  forming  a  part  of  the 
final  title  appear  to  have  been  made  July  23, 
1835,  by  surveyor  Henrie.  But,  conceding 
ttiat  the  witness  had  reference  to  field  notes 
of  the  smaller  survey  when  he  testified  they 
were  in  the  land  office,  while  the  correct- 
ness of  the  conclusion  reached  by  ns  that  the 
land  in  controversy  was  surveyed  by  Brown 
October  13,  1834,  and  that  the  field  notes  of 
the  survey  so  made  are  on  file  In  the  land 
office,  might  for  that  reason  well  be  question- 
ed, yet  the  material  part  of  that  condnsion, 
to  wit,  that  a  survey  had  been  made  and 
field  notes  thereof  had  been  returned  to  the 
land  office  of  the  land  in  controversy  during 
Patsey  Lewis'  lifetime,  would  be  left  un- 
shaken. 

The  conclusion  reached  by  us  that  the  rec- 
ord showed  that  a  portion  of  the  land  during 
her  lifetime  at  the  instance  of  Patsey  Lewis 
had  been  cleared  is  vigorously  attaclced.  The 
conclusion  was  based  on  the  testimony,  un- 
disputed, of  the  witness  B.  J.  Lewis,  a  son  of 
Geo.  W.  Lewis,  deceased,  and  a  grandson  of 
Patsey  Lewis,  deceased.  The  witness  was 
born  in  1852.  He  testified — we  copy  from  the 
stenographic  report — as  follows:  "Q.  Can 
you  state  from  family  tradition,  or  from 
your  own  knowledge,  what  you  heard,  wheth- 
er said  land  was  ever  actually  occupied  or 
possessed  by  Patsey  Lewis,  or  whether  she 
had  any  one  in  actual  possession?  A.  I 
heard  papa  say  that  his  mother  sent  him 
some  negroes  down  there  at  a  little  place.  I 
think  It  was  a  place  down  there  where  Widow 
Raines  is — a  few  settlements  of  land  cleared. 
Q.  Do  you  know  of  your  own  knowledge 
whether  it  was  an  old  clearing  down  there? 
A.  There  was  an  old  field  there  as  far  back 
as  I  can  remember — small  field,  10  or  16 
acres."  This  testimony,  it  seems  to  us,  in 
connection  with  the  fact  that  in  her  will 
Patsey  Lewis  referred  to  It  as  her  land,  and 
to  the  fact  that  at  her  death  it  was  inven- 
toried as  a  part  of  her  estate,  Justified  and 
made  proper  the  conclusion  reached  that  dur- 
ing her  lifetime  Patsey  Lewis  had  taken  pos- 
session of  the  land. 

The  other  finding  made  by  us,  to  wit,  tliat 
the  intention  of  the  Legislature  as  shown  by 
the  evidence  was  to  recognize  and  confirm 
in  Patsey  Lewis  a  right  to  the  land,  and  not 
to  donate  same  to  her  heirs,  is  also  vigorous- 
ly assailed.    According  to  the  view  taken  by 


us,  this  intent  was  the  controlling  question 
in  the  case.  It  received  our  careful  consid- 
eration in  connection  with  the  authorities 
relied  upon  by  appellees  as  support  for  their 
contention  that  the  act  of  the  l/egislature 
should  be  construed  as  a  donation  to  the 
heirs.  In  the  consideration  of  the  motions 
for  a  rehearing  we  Iiave  again  carefully  ex- 
amined those  of  the  cases  relied  upon  as 
conclusively  establishing  their'  contention. 
McKinney  v.  Brown,  51  Tex.  96,  seems  to  be 
the  one  most  confidently  urged  as  directly  In 
point.  There  on  February  1,  1838,  a  board 
of  land  commissioners  had  issued  to  Brown 
as  a  colonist  a  certificate  numbered  238  for 
one  league  and  labor  of  land.  On  February 
27,  1838,  by  an  indorsement  thereon.  Brown 
transferred  the  certificate  to  one  Bell.  The 
certificate  wab  never  recommended  by  the 
commissioners  appointed  under  the  laws  of 
the  Republic  to  detect  fraudulent  land  cer- 
tificates, nor  was  suit  ever  brought  to  estab- 
lish same  as  permitted  by  the  Constitution 
of  1845.  By  a  special  a.ct  ot  the  Legislature 
passed  S^tember  1,  1856,  the  CommisslcHier 
of  the  General  Land  Office  was  ordered  to 
issue  to  the  heirs  of  Brown  a  certificate  for 
one  league  and  labor  In  lieu  of  his  headright 
certificate  No.  238.  The  certificate  authoriz- 
ed by  the  special  act  was  located,  and  the 
land  so  located  was  patented  to  Brown's 
heirs  September  7,  1860.  The  suit  was  by 
the  heirs  of  Bell  to  prove  up  as  against  the 
heirs  of  Brown  the  assignment  to  Bell  and 
to  recover  the  land.  The  Supreme  Court 
held:  (1)  That  the  unrecommended  certifi- 
cate Issued  to  Brown  by  express  provisions 
of  the  Constitution  of  1845  was  absolutely 
null  and  void;  (2)  that  being  void  neither 
Brown,  to  whom  it  was  issued,  nor  Bell,  to 
whom  it  had  been  assigned,  acquired  thereby 
a  legal  right  as  against  the  government, 
which  either  a  court  of  law  or  equity  could 
recognize  and  enforce ;  (3)  that  therefore  the 
subsequent  special  act  of  the  Legislature 
directing  the  issuance  of  a  certificate  to 
Brawn's  heirs  was  but  an  act  of  sovereign 
grace  and  bounty  on  the  part  of  the  political 
authority;  (4)  that  being  a  mere  gratuity 
the  state  had  a  right  to  designate  to  whom 
the  same  should  be  given.  The  decision  of 
the  court  (in  the  McKlnney-Brown  Case)  was 
based  upon  the  provision  in  section  2  of 
article  11  of  the  Constitution  of  1845,  declar- 
ing that  the  court  should  l>e  open  imtil  July 
1,  1847,  for  the  establishment  of  certificates 
for  headrights  not  recommended  by  the  com- 
missioners appointed  to  detect  fraudulent 
land  certificates,  and  further  declaring  that 
all  such  unrecommended  certificates  as  should 
not  be  established  or  sued  upon  l>efore  the 
date  mentioned  should  be  barred,  and  that 
all  such  certificates  not  so  established,  and 
all  locations  and  surveys  made  by  virtue 
thereof,  should  be  forever  null  and  void. 
Section  10  Of  the  general  provisions  of  the 
Constitution  of  the  Republic  had  declared 
that  "all  orders  of  survey  legally  obtained 
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by  any  citizen  of  the  Republic  from  any  le- 
gally authorized  commlBSloner  prior  to  the 
act  of  the  late  consultation  closing  the  land 
oflSces  shall  be  valid."  And  see  section  20,  art 
7,  of  the  same  Constitution.  The  provision  of 
the  Constitution  of  1845  referred  to  did  not 
In  express  terms  make  void  orders  of  survey 
declared  by  the  Constitution  of  the  Republic 
to  be  valid.  By  its  express  terms  it  made 
void  only  such  certificates  and  surveys  made 
by  virtue  thereof  as  had  not  been  recommend- 
ed as  genuine  by  the  traveling  board  of  land 
commissioners,  and  as  had  not  been  establish- 
ed by  suit  within  the  time  allowed.  The  pro- 
vision in  the  Constitution  of  1845  which  con- 
trolled in  the  McKlnney-Brown  Case  had  and 
has  no  application  to  the  facts  of  this  case. 
Patsey  Lewis  had  not  obtained  from  a  board 
of  land  commissioners  a  land  certificate  which 
either  had  or  had  not  been  recommended  by 
the  traveling  board.  Such  claim  as  she  may 
have  had  on  the  land  In  controversy  here 
was  not  by  the  provision  In  the  Constitution 
of  1845  declared  to  be  void.  In  passing  on 
her  claim  a  court  would  not  have  been  re- 
quired either  to  Ignore  the  declaration  of  the 
Constitution,  or  to  have  denounced  it  as  ab- 
solutely void,  and  because  absolutely  void, 
not  capable  of  being  made  the  foundation 
of  a  right,  as  It  was  necessary  for  the  court 
to  do  in  the  McKinney-Brown  Case.  Having 
legally  obtained  an  order  authorizing  a  sur- 
vey of  the  land,  declared  by  the  Constitution 
of  the  Republic  to  be  valid,  Patsey  Lewis 
had  acquired  a  right  never  thereafterwards 
and  before  the  passage  of  the  special  act  for 
the  relief  of  her  heirs  declared  to  be  void. 
We  have  not  said  (In  fact,  in  the  opinion  dis- 
posing of  the  appeal,  we  have  said  to  the 
contrary)  that  her  right  had  been  so  perfect- 
ed as  to  make  it  either  a  legal  or  an  equitable 
one,  in  the  sense  that  a  court  would  be  bound 
to  recognize  and  protect  it.  She  had  not,  as 
the  laws  in  force  required  she  should  have 
done,  gone  before  a  board  of  land  commis- 
sioners and  had  Issued  to  her  a  certificate 
for  the  quantity  of  land  she  was  entitled  to. 
Because  she  had  not,  and  her  legal  represen- 
tatives had  not  procured  the  Issuance  of  a 
certificate,  and  because  the  law  creating 
boards  of  land  commissioners  was  no  longer 
in  force  at  the  time  the  special  act  was  pass- 
ed, her  heirs  were,  as  Hamilton  was  in  Nona 
MiUs  Co.  V.  Wright,  1(K2  S.  W.  1118,  without 
legal  remedy.  If  her  right  to  the  land  de- 
pended alone  upon  the  facts  preceding  the 
issuance  of  the  special  act  certificate,  we 
would  feel  bound  to  hold  on  the  authority 
of  Land  Oom'r  v.  Reiley,  Dallam,  Dig.  381, 
Jones  V.  Menard,  1  Tex.  771,  Jones  v.  Bor- 
den, 6  Tex.  410,  Land  Com'r  v.  Raguet,  2 
Tex.  08,  and  Pasclial  v.  Percy,  7  Tex.  370, 
cited  by  appellees,  that  her  claim  was  not 
one  a  court  could  recognize  and  enforce 
on  principles  of  either  law  or  equity.  Her 
right  was  not  one  of  which  the  courts  could 
take  c<%nizance,  but  it  was  one  which  had 
been  expressly  recognized  by  the  Republic  as 


existing  in  her,. one  which  had  never  by  any 
Constitution  or  law  of  the  state  to  which  we 
have  been  cited  been  declared  to  be  void,  and 
one  which  the  political  power  bad  a  right 
and  the  power  to  recognize  and  confirm. 

Another  point  of  difference  between  the 
McElnney-Brown  Case  and  this  one  lies  in 
the  fact  that  the  only  evidence  furnished  by 
the  record  of  that  case  of  the  intention  of 
the  Legislature  to  recognize  in  Brown  a  right 
to  the  certificate  was  the  recital  in  the  special 
act  that  the  certificate  was  to  be  issued  In 
lieu  of  the  one  declared  by  the  court  to  be 
void.  Such  a  recital  is  not  Inconsistent  with 
an  inference  that  the  Legislature  did  not 
thereby  mean  to  recognize  and  confirm  a 
right  declared  by  the  Constitution  to  have 
been  without  foundation  and  void.  It  was 
consistent  with  an  inference  that  the  Legisla- 
ture, as  determined  by  the  court,  did  not 
thereby  mean  to  so  recognize  and  confirm 
such  a  right,  but  instead  Intended  the  grant 
to  be  purely  and  simply  a  donation.  The 
conclusion  reached  in  that  case,  we  think, 
was  demanded  by  its  facts.  Here  the  facts 
are  materially  different  By  a  valid  order  of 
survey  Patsey  Lewis  in  her  lifetime  had  had 
the  land  in  controversy  surveyed,  segregated 
from  the  public  domain,  not  in  the  sense  that 
by  such  segregation  It  had  been  lawfully  ap- 
propriated so  as  to  defeat  rights  others  might 
lawfully  acquire  thereto,  but  in  the  sense  that 
it  was  separated  from  other  land,  and  so 
identified  as  the  land  she  claimed.  She  had 
during  her  lifetime  asserted  rights  of  owner- 
ship over  It,  if  not  by  having  it  cleared  and 
fenced,  by  undertaking  by  her  will  to  dispose 
of  it.  After  her  death  it  had  been  inven- 
toried as  a  part  of  her  estate,  had  been  as- 
sessed for  taxes  as  land  segregated  from  the 
public  domain,  and  therefore  subject  to  taxa- 
tion. Signing  himself  as  her  "administrator 
and  representative,"  Thompson,  further  de- 
scribing himself  as  "representative"  of  her 
heirs,  had  made  application  to  the  Legislature 
for  the  issuance  of  a  patent  to  the  land,  "in 
as  much,"  he  recited,  "as  the  Constitution  of 
the  Republic  guarantees  to  all  settlers  or 
colonists  of  the  Republic  of  Texas  a  right  to 
their  headrlghts  or  parts  of  their  headrlghts 
which  was  surveyed  previous  to  the  closing 
of  the  land  offices  by  the  consultation,"  and 
had  assigned  as  reasons  why  a  relief  act 
should  be  passed  that  Patsey  Lewis  during 
her  lifetime,  in  about  the  year  1834  or  1835, 
had  obtained  an  order  authorizing  a  survey 
of  the  land,  had  bad  it  surveyed  by  David 
Brown  in  the  spring  of  1835,  as  evidenced  by 
a  copy  of  field  notes  recited  to  be  attached  to 
his  petition,  and  that  tlie  land  had  always 
appeared  as  hers  upon  the  map  of  9an  Augus- 
tine county;  and,  lastly,  the  relief  act  of 
the  Legislature  directed  that  the  specific  land 
be  patented,  it  "being,"  the  act  recites,  "the 
residue  of  a  league  to  which  said  Patsey 
Lewis  in  her  lifetime  was  entitled."  So  it 
appeared  here,  as  It  did  not  In  the  McKlnney- 
Brown  Case,  that  Patsey  Lewis  during  her 


Digitized  by 


Google 


966 


109  SOUTHWESTERN  UEPOETEB. 


CTex. 


lifetime  In  fact  had  acquired  an  equitable 
right,  not  enforceable,  indeed,  by  the  courts, 
but  yet  a  right ;  that  It  was  this  right  that 
the  Legislature  was  petitioned  to  recognize 
and  confirm;  and  that  it  wais  this  right  it 
did  recognize  and  confirm.  Leonard  t.  Rives, 
33  S.  W.  292,  a  case  relied  upon  as  most  in 
point  next  to  the  McKlnney-Brown  Case,  we 
think  is  clearly  distinguishable  from  the  case 
before  us.  So  far  as  the  report  of  the  case 
shows,  there  was  nothing  in  the  record  sug- 
gesting tliat  the  certificate  directed  by  the 
Legislature  to  be  issued  to  the  heirs  and  wife 
of  Walter  H.  Gilbert  was  in  recognition  and 
confirmation  of  any  right  ever  existing  In 
Gilbert.  On  the  face  of  the  record  in  that 
case,  the  certificate  was,  as  held  by  the  court, 
a  donation.  The  other  cases  relied  upon  by 
appellees  are,  we  think,  as  clearly  distinguish- 
able from  this  one.  See  Fields  t.  Burnett, 
108  S.  W.  lOiS,  recently  decided  by  this  court, 
and  not  yet  officially  reported. 

We  did  not  think  and  do  not  now  think 
the  law  of  forced  heirship  in  force  from  1840 
to  1856  (1  Sayles'  Early  Laws,  p.  400)  should 
be  held  to  affect  the  question  presented  by 
this  appeal.  The  record  showed  deeds  of  gift 
by  Patsey  Lewis  to  those  of  her  children  not 
provided  for  in  the  will.  What  the  value  of 
those  gifts  with  reference  to  the  value  of  the 
land  in  controversy  may  have  been  the  record 
does  not  show.  If  the  gifts  were  advance- 
ments from  her  estate,  and  equal  to  the  por- 
tion the  donees  as  forced  heirs  were  entitled 
to,  the  will  would  not  have  been  in  contra- 
vention of  the  law.  Parker  v.  Parker,  10 
Tex.  83.  The  record  showing  facts  which 
more  or  less  strongly  indicate  that  the  will 
may  not  have  been  void  because  in  contra- 
vention of  the  law  of  forced  heirship,  we  do 
not  think  It  should  be  assumed  that  it  was 
void,  and  give  weight  to  such  assumption  in 
looking  to  the  intent  of  the  Legislature  in 
passing  the  special  act  in  question. 

While,  as  we  understand  the  law  control- 
ling the  case,  the  conclusion  reached  by  us 
was  a  correct  one,  and. is  adhered  to,  appel- 
lees' complaint  that  the  Judgment  rendered 
here,  based  on  that  conclusion,  is  wroneous, 
is  a  just  one.  The  fact  that  api>ellants  the 
Houston  Oil  Ck>mpany  and  its  receivers  did 
not  have  pleadings  in  the  case  Justifying  af- 
firmative relief  In  their  favor  was  overlooked, 
as  was  also  the  fact  that  appellee  Gordon 
owned  a  small  undivided  interest  In  the  200 
acres  devised  to  Matilda  C.  Thompson.  The 
Judgment  rendered  here  will  be  so  corrected 
as  to  decree  to  api)ellee  Gordon  and  the  in- 
terveners a  four-sevenths  undivided  interest 
in  the  200  acres  devised  to  Matilda  C.  Thomp- 
son, and  to  appellee  David  Gallup  an  un- 
divided one-third  interest,  or  956  acres,  in  the 
entire  survey,  less  200  acres  thereof,  as 
against  the  oil  company  and  its  receivers. 
The  costs  incurred  by  appellee  Gallup  in  the 
court  below  and  in  this  court  on  the  issue  of 
title  to  the  land  will  be  adjudged  against 
said  oil   company   and   Its   receivers.     The 


costs  incurred  in  the  court  below  by  appellee 
Gordon  and  the  Interveners  will  be  adjudged 
against  the  oil  company  and  Its  receivers,  and 
the  costs  incurred  by  the  latter  on  this  ap- 
peal will  be  adjudged  against  said  Gordon 
and  said  interveners.  The  Judgment  further 
will  be  in  favor  of  appellant  Blount  that  ap- 
pellee Gallup  take  nothing  as  against  him. 
and  that  said  appellant  Blount  recover  of  ap- 
pellee Gallup  the  costs  incurred  by  him  in 
this  court  and  In  the  court  l)elow. 

Appellee  Gallup  Insists  that  we  erred  In 
reversing  the  Judgment  In  his  favor  against 
appellant  Blount  for  the  sum  of  $1,427.40, 
and  in  decreeing  that  he  take  nothing  as 
against  said  Blount  The  contention  is  that 
error  was  not  assigned  in  the  court  below  to 
this  part  of  the  Judgment  there  rendered, 
and  that  there  has  not  been'  presented  to  this 
court  an  assignment  complaining  of  the  Judg- 
ment In  this  particular.  The  record  sbows 
that  appellant  Blount  duly  excepted  to  the 
Judgment  of  the  court  at  the  time  It  was  ren- 
dered, gave  notice  of  and  perfected  an  appeal 
to  this  court,  and  assigned  as  errors  the  ac- 
tion of  the  court  on  the  matters  involving  the 
question  as  to  the  title  to  the  land.  It  does 
not  show  that  he  assigned  as  error  in  the 
court  below  or  in  this  court  the  action  of  the 
court  in  rendering  Judgment  in  favor  of  ap- 
pellee Gallup  against  him  on  Ills  covenant 
warranting  the  title  to  the  land.  BUs  as- 
signments of  error  go  not  specifically  to  the 
recovery  itself,  but  to  the  basis  for  the  re- 
covery against  tiim.  After  reaching  the  con- 
clusion on  assignments  of  error  properly  pre- 
sented that  the  basis  for  a  recovery  against 
him  did  not  exist.  It  would,  it  seems  to  us,  t>e 
unreasonable  to  hold  that,  the  basis  for  it 
gone,  the  Judgment  against  him  nevertheless 
must  stand.  In  the  absence  of  any  assign- 
ment of  error  on  his  part,  having  reached  the 
conclusion  that  the  record  showed  no  cause 
of  action  against  him  in  appellee  Gallap's 
favor,  we  think  the  error  so  appearing  should 
be  treated  as  fundamental,  and  as  devolving 
the  duty  on  this  court  of  correcting  it. 

The  motions  for  a  rehearing  are  overruled. 


DIGNOWITT  et  al.  y.  LINDHEIM  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  IS, 

1908.    On  Rehearing,  April  15,  1908.) 

1.  APPXAI^-RKVIKW— MiXKD  QnXBTIORS— GoR- 
OIiCSIVENEBS  or  ConCLTTSIONS. 

A  trial  court's  conclaslon  on  a  mixed  ques- 
tion of  law  and  fact  is  conclnsive  on  appeal, 
where  the  law  was  properly  applied,  and  there 
was  evidence  reasonably  tending  to  support  the 
finding. 

2.  HoKE8TEAi>—DiscxAn(EB— Effect. 

A  disclaimer  by  mortgagors  in  a  deed  of 
trust  of  any  homestead  interest  in  the  land  does 
not  affect  its  status  if  it  was  in  fact  a  home- 
stead, and  its  user  at  and  prior  to  the  time  was 
such  as  to  furnish  notice  of  its  homestead  char- 
acter. 
8.  Sawb— What  Constitutes  Part  or  Houe- 

RKAD. 

A  9-acre  tract  which  wag  detached  from  a 
block  In  an  unincorporated  town  occupied  as  the 
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residence  of  the  owner,  a  government  contractor 
and  trader  and  farmer,  and  which  was  cultivat- 
ed by  hired  men,  not  improved,  excepting  a  wire 
fence,  and  not  used  in  connection  with  the  block 
for  the  comfort  and  convenience  of  the  home 
nor  for  residence  homestead  purposes,  was  no 
part  of  his  residence  homestead. 

4.  Sake. 

A  57-acre  tract  in  the  country  forms  no  part 
of  a  homestead  consisting  of  a  block  in  an  un- 
incorijorated  town. 

5.  APPZAXr— RlVlEW— FiNDINOS— CONCLUSIVB- 
REB8. 

Findings  supported  by  evidence  will  not  be 
disturbed  on  appeal. 

6.  SAin— RKCOBD — STBNOOBAPHEB'a    REPOBT— 

DESCKiFTion  or  Dooujikntb. 

The  parties  in  an  action  to  recover  land 
having  agreed  that  certain  instruments  conveyed 
a  perfect  title  from  plaintiffs'  ancestors  to  those 
under  whom  defendants  claim  unless  defeated 
by  plaintiffs'  claim  that  the  land  was  part  of  a 
homestead,  it  is  unimportant  that  such  instru- 
ments are  described  in  that  part  of  the  record 
made  up  by  the  stenographer  as  his  report  of  the 
trial. 

On  Rehearing. 

7.  HOMXSTEAD  —  BusmzsB  HoifXSTKAD— Land 

CoNSTiTnTiHO  Pabt. 

If  while  residing  in  an  unincorporated  town 
one  used  a  nine-acre  urban  tract  for  farming 
purposes,  it  was  part  of  his  business  homestead, 
and  a  mortgage  upon  it  was  void ;  that  be  was 
a  justice  of  the  peace  and  a  government  con- 
tractor and  trader  not  so  affecting  his  business 
as  a  farmer  as  to  deprive  him  of  any  part  of 
his  business  homestead  unless  his  contracts  and 
trading  operated  to  destroy  such  business. 

Appeal  from  District  Conrt,  Val  Verde 
County ;  B.  C.  ThotnaB,  Judge. 

Action  by  Edward  V.  DIgnowlty  and  others 
against  Louis  Llndhelm  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Partly  aflirmed,  and  partly  reversed  and  re- 
manded. 

Clark  ft  Lytle,  (or  appellants.  Jos.  Jones, 
and  Henry  I.  Hoore,  for  appellees. 

NBILL,  J.  The  appellants  were  plaintiffs 
below,  and  tbe  land  In  controversy  is  describ- 
ed In  tbelr  petition  as  follows:  "Nine  acres 
out  of  tbe  James  Mitchell  surrey,  being  out 
of  the  N.  E.  corner  of  subdivision  No.  2,  in  Rio 
Grande  division  B ;  said  nine  acres  being  de- 
scribed by  metes  and  bounds  as  follows:  Be- 
ginning at  the  N.  E.  corner  of  said  subdivision 
No.  2,  and  northern  comer  of  No.  1,  on  the 
street  In  Rio  Orande  division  B;  thence  S. 
45*  W.  with  division  line  between  said  subdi- 
visions Nos.  1.  and  2;  thence  317i^  vs.  to  a 
stone  set  in  the  line;  thence  In  45°  W.  at  142^ 
vs.  a  stone  on  side  of  street  as  hereinbefore 
mentioned ;  thence  152^  v&  to  a  stone  set  In 
the  middle  of  said  street  for  a  corner ;  thence 
N.  45°  E.  306  vs.  to  a  stone  set  In  edge  of 
Nicholson  street;  thence  with  said  street  83 
E.  83  TS.  to  a  rock  at  comer  of  said  street ; 
thence  S.  20°  E.  with  street  85  vs.  to  begin- 
ning. For  a  further  description  of  said  nine 
acres  a  qieclal  reference  Is  hereby  made  to 
tbe  conveyance  of  J.  W.  and  E.  A.  Murphy  to 
Judith  A.  DIgnowity,  said  conveyance  being 
dated  August  24,  1889,  and  duly  recorded  in 
Book  No.  3  on  pages  253-255,  Deed  Records 


of  Val  Verde  county ;  57%  acres  of  land  out 
of  original  surv^  No.  160,  patented  to  Wil- 
liam Fishbaugh,  said  tract  of  land  being  the 
middle  third  of  section  No.  5,  in  Rio  Grande 
division  B,  being  the  property  conveyed  to 
Judith  A.  DIgnowlty  by  Amanda  J.  DIgnowlty 
on  June  22,  1888,  by  deed  recorded  In  Book  2. 
pp.  430-441,  Deed  Records  of  Val  Verde  coun- 
ty, and  to  which  reference  is  hereby  made  for 
more  particular  description."  They  claim  the 
property  as  heirs  of  Judith  A.  DIgnowlty,  and 
the  appellees,  through  a  sale  of  the  premises 
made  by  her  administrator  under  a  deed  of 
trust  executed  by  Judith  A.  and  her  husband, 
Edward  L.  DIgnowlty.  There  Is  no  question 
as  to  the  heirship  of  plaintiffs,  nor  about  the 
defendants  holding  a  complete  and  regular 
chain  of  title  under  the  administrator's  sale. 
The  only  issue  In  the  case  is  whether  the  land 
sued  for  was,  on  March  21,  1893,  when  the 
deed  of  trust  was  executed,  the  homestead  of 
Judith  A.  and  Edward  L.  DIgnowlty.  If  it 
was,  the  plaintiffs  were  raitltled  to  recover; 
if  not,  it  is  the  defendants'  land,  and  they  are 
entitled  to  an  affirmance  of  the  judgment 

This  Is  a  mixed  question  of  law  and  fact, 
and  was  solved  by  the  court,  who  tried  the 
case  without  a  jury,  in  favor  of  the  defend- 
ants. If  the  law  entering  into  and  governing 
the  determination  of  the  question  was  correct- 
ly conceived  and  applied  by  the  trial  court, 
and  there  was  evidence  reasonably  tending  to 
support  its  finding.  Its  conclusion  cannot  be 
disturbed.  At  and  prior  to  the  time  tbe  mort- 
gage deed  of  trust  was  executed  E.  L,  DIg- 
nowlty, with  his  wife,  Judith  A.,  and  children, 
lived  upon  block  16,  range  5  S.,  Del  Rio.  Up- 
on It  was  their  dwelling  house,  bam,  fences, 
fruit  trees,  grape  vines,  a  garden,  and  a  por- 
tion was  used  for  raising  sorghum,  millet, 
etc.,  used  for  home  consumption.  On  this 
block  were  kept  bis  horses,  milk  cows,  and 
other  domestic  animals.  When  the  deed  of 
trust  was  executed  Del  Rio  was  not  Incorpo- 
rated, but  this  block  was  then,  as  found  by 
the  trial  court,  undoubtedly  within  the  town. 
In  the  deed  of  trust  it  was  designated  by 
DIgnowlty  and  bis  wife  as  their  homestead, 
and  they  disclaimed  any  homestead  interest  in 
either  of  the  tracts  involved  in  this  suit.  This ' 
disclaimer,  however,  would  not  affect  the  sta- 
tus of  tbe  property,  if  it  was  in  (act  a  home- 
stead, and  its  user  at  and  prior  to  the  time 
was  such  as  to  furnish  notice  o(  its  homestead 
character.  McGaughey  v.  Am.  Nat.  Bank 
(Tex.  Civ.  App.)  92  S.  W.  1004.  The  trial 
court  (ound  that  DIgnowlty  was  a  government 
contractor  and  trader,  and  that  he  was  also 
engaged  in  (arming  at  the  time  and  prior  to 
the  execution  o(  the  deed  o(  trust;  that  be 
bad  the  9-acre  tract  cultivated  in  com,  sor- 
'  ghmu,  millet,  and  other  crops  by  hired  men ; 
that  there  were  no  Improvements  on  it  except 
a  wire  fence ;  and  that  It  was  not  used  in  con- 
nection with  block  16  for  the  comfort  and  con- 
venience of  the  home  nor  for  residence  home- 
stead purposes.    The  evid^ice  warrants  these 
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findings,  and  tbe  conclusion  deduced  from 
them  that  it  was  no  part  of  his  homestead. 
Levy  &  C!o.  v.  Lacour  (Tex.  Civ.  App.)  94  S. 
W.  380.  As  to  the  67%-acre  tract,  the  court 
found  that  it  was  not  situated  In  the  town, 
but  lay  in  the  country.  The  evidence  was 
sufficient  to  support  this  finding.  In  view  of 
this  finding,  block  16  on  which  the  family 
resided  being  in  town,  the  57%-acre  tract  was 
no  part  of  the  homestead.  Exall  v.  Security 
Mort  &  Trust  Co.,  15  Tex.  Civ.  App.  643,  39 
S.  W.  959 ;  Parker  v.  Moody  &  Co.  (Tex.  Civ. 
App.)  96  S.  W.  650.  It  is  not  contended  by 
appellants  that  these  findings  of  the  trial 
court  were  without  evidence  to  support  them, 
but  that  they  are  against  the  preponderance 
of  the  evidence.  It  was  for  the  Judge,  who 
tried  tbe  cause  without  a  Jury,  to  weigh  the 
evidence,  and  having  done  so  it  ia  only  for 
us  to  say  that  it  Is  reasonably  sufficient  to 
support  his  conclusions.  This  disposes  of  all 
the  assignments  of  error  which  complain  of 
the  findings  of  fact. 

As  it  appears  from  the  record  that  it  was 
agreed  that  certain  instruments  mentioned 
conveyed  a  good  and  perfect  title  from  E.  L. 
Dignowity  and  wife,  Judith  A.  Dlgnowity,  to 
the  land  described  In  their  respective  an- 
swers, unless  defeated  by  plaintiffs'  evidence 
regarding  it  being  a  part  of  the  homestead, 
we  deem  it  unimportant  that  such  instru- 
ments are  described  In  that  part  of  the  record 
made  up  by  the  stenographer  as  his  report 
of  the  trial.  Lee  v.  Kingsbury,  13  Tex.  72, 
62  Am.  Dec.  546;  Bank  v.  Kenney,  98  Tex. 
298,  83  8.  W.  368;  Tel.  Co.  v.  Sloss  (Tex. 
Civ.  App.)  100  S.  W.  355;  Newnom  v.  Wil- 
liamson (Tex.  Civ.  App.)  108  8.  W.  661. 

In  reaching  the  contusion  that  there  Is  no 
error  In  the  judgment,  we  have  considered 
and  overruled  all  the  assignments  of  error. 

Affirmed. 

On  Rehearing. 

If  Edward  V.  Dlgnowity  was  engaged  In 
the  business  of  farming  while  he  resided  in 
the  town  of  Del  Rio,  and  the  9-acre  tract 
in  controversy,  which  was  urban  property, 
was  used  by  him  for  farming  purposes  at 
the  time  tbe  mortgage  deed  of  trust  was  ex- 
ecuted under  which  appellants  claim,  aa  tbe 
evidence  tends  to  show,  then  It  was  a  part 
of  his  business  homestead  and  the  mortgage 
upon  it  was  void  and  no  rights  could  be  ac- 
quired under  it  Waggener  v.  Haskell,  89 
Tex.  437,  35  S.  W.  1.  His  holding  the  office 
of  Justice  of  the  peace  at  the  time  was  not 
Inconsistent  with  bis  business  of  farming,  for 
he  could  discbarge  the  duties  of  bis  office,  and 
at  the  same  time  carry  on  his  business.  Nor 
could  the  fact  that  he  was  a  government  con- 
tractor and  trader  so  afTect  his  business  as  a 
farmer  as  to  deprive  him  of  any  part  of  bis 
business  homestead,  unless  his  contracts  and 
trading  operated  to  destroy  such  business.  As 
the  trial  court  did  not  consider  nor  pass  upon 
the  question  whether  this  9-acre  tract  was 
a  part  of  the  business  homestead  of  Dlgnow- 
ity when  the  mortgage  was  executed,  the 


motion  is  granted  and  its  Judgment  In  favor 
of  the  defendants  for  the  nine  acres  is  re- 
versed, and  our  Judgment  affirming  that  much 
of  it  is  set  aside,  and  the  cause  is  remand- 
ed for  the  purpose  of  determining  that  ques- 
tion. As  to  the  57%-acre  tract  the  motion 
is  overruled,  and  the  Judgment  of  the  dis- 
trict court  standa  affirmed. 


VOff  ROSENBERG  et  al.  v.  WICKES.* 

(Court   of  Civil   Appeals   of  Texas.     April  8, 

1908.    On  Rehearing,  April  29,  1908.) 

ElXEOUTOBS  AND  ADiaNIBTIiATOBS-TQnAI.IFICA- 

TiON— Faixube  to  Qxtalift. 

Where  a  testator  provides  in  his  will  that 
a  certain  i>erBon  shall  be  hla  executor,  if  alive  at 
testator's  death,  providing  he  qualifies  within 
three  months  thereafter,  and  provided  for  a 
succession  of  others  as  executor  under  similar 
conditions,  failure  to  qualify  within  the  specified 
time  owing  to  unavoidable  delay  in  probating 
tbe  will  will  not  disqualify  the  first  appointee 
where  he  acted  with  reasonable  diligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Eizecutors  and  Administrators,  i  183.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Cialhoun,  Judge. 

Application  for  Hiram  G.  WIckes  for  let- 
ters testamentary.  Fred  C.  Von  Rosenberg 
and  another  appeal  from  an  order  granting 
tbe  letters.    Affirmed. 

Fred  C.  Von  Rosenberg  and  Jaa.  H.  Robert- 
son,  for  appellants.  Geo.  S.  Walton,  for  ap- 
pellee. 

FISHER,  O.  J.  This  Is  an  appeal  by  ap- 
pellants from  a  Judgment  of  the  district  court 
of  Travis  county,  wherein  was  probated  the 
will  of  D'Lacy  B.  WIckes,  deceased,  and 
wherein  letters  testamentary  were  granted 
appellee  Hiram  6.  WIckes.  Hiram  Q.  Widtes 
filed  his  application  in  tbe  probate  court  of 
Travis  county  for  the  probation  of  the  will 
of  D'Lacy  B.  WIckes,  with  the  request  that 
letters  testamentary  be  issued  to  him.  Dur- 
ing the  pendency  of  that  proceeding  the  ap- 
pellants Von  Rosenberg  and  Tucker  contest- 
ed the  application  of  Hiram  G.  WIckes  for 
letters  testamentary,  and  requested  that  let- 
ters be  Issued  to  Fred  O.  Von  Rosenberg, 
which  request  was  denied ;  hence  this  appeal. 
There  is  no  objection  raised  to  the  Judgment 
of  the  court  probating  the  will,  but  the  con- 
test arises  over  who  Is  entitled  to  letters  tes- 
tamentary. It  is  claimed  by  the  appellants 
that,  although  Hiram  G.  WIckes  was  named 
by  tiie  testator  in  his  will  as  executor,  tbe 
time  had  expired  in  which  he  was  required 
to  qualify  under  the  terms  of  the  will,  and 
that  the  appellant  Fred  C.  Von  Rosenberg, 
being  also  named  as  executor,  was  the 
next  In  order  that  was  entitled  to  be  appoint- 
ed, and  that  tbe  court  erred  In  refusing  and 
declining  to  cause  to  be  issued  to  him  letters 
testamentary.  The  terms  of  the  will  out  of 
which  this  contest  grows,  are  as  follows: 

"First,  I  nominate,  constitute  and  appoint 
either  Hiram  G.  Wlckes,  Edward  F.  Hup- 
♦Wrlt  of  error  denied  by  Supreme  Court 
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pertz,  Newton  S.  Walton,  Oeorge  S.  Walton 
or  Fred  C.  Von  Rosenberg  executor  of  this 
Instrument  in  the  manner  as  hereinafter 
stated,  that  Is  to  say,  the  said  Hiram  O. 
Wickes,  if  alive  at  the  time  of  my  death  shall 
be  the  executor  of  this  Instrimient ;  and  In 
case  he,  the  said  Hiram  6.  Wickes,  is  not  liv- 
ing at  the  time  of  my  death,- or  shall  die 
while  acting  as  such  executor,  then  the  said 
Huppertz  shall  be  such  executor ;  and  if  the 
said  Hiram  O.  Wickes  and  Edward  F.  Hup- 
pertz are  dead  at  the  time  of  my  death,  or 
said  Huppertz  shall  die  while  acting  as  such 
executor,  then  the  said  Newton  S.  Walton 
shall  be  such  executor;  and  if  the  said 
Hiram  G.  Wickes,  Huppertz  and  Newton  S. 
Walton  are  dead  at  the  time  of  my  death,  or 
said  Newton  S.  Walton  shall  die  while  act- 
ing as  such  executor,  then  the  said  Oeorge  S. 
Walton  shall  be  such  executor;  and  should 
the  said  Hiram  O.  Wickes,  Huppertz,  Newton 
S.  Walton  and  George  S.  Walton  be  not  alive 
at  the  time  of  my  death,  or  the  said  George 
S.  Walton  shall  die  while  acting  as  such  ex- 
ecutor, then  the  said  Fred  C.  Von  Rosenberg 
shall  be  such  executor;  and  In  case  of  the 
failure  to  qualify  and  act  of  any  one  or  more 
of  those  named  who  may  become  my  ex- 
ecutor, as  aforesaid,  within  three  months  aft- 
er my  death,  or  within  three  months  after 
the  death  or  disqualification  of  their  prede- 
cessors aforesaid,  such  failure  to  qualify  and 
act  shall  operate  the  same  as  if  the  one  or 
more  of  those  named  so  falling,  by  death  or 
otherwise,  to  qualify  and  act  as  such  execut- 
or within  such  time  were  dead." 

Said  will  had  the  following  codicil:  "In 
the  event  of  the  death  of  the  said  Hiram  G. 
Wickes,  I,  the  said  D'Lacy  B.  Wickes,  do 
hereby  nominate  and  appoint  the  said  Charles 
B.  D.  Wickes,  as  Is  the  said  Hiram  G.  Wickes, 
appointed  executor  thereof,  the  second  pet^ 
son  to  become  the  executor  of  the  foregoing 
will." 

It  appears  from  the  evidence  that  D'Lacy 
B.  Wickes,  on  April  24,  1892,  executed  the 
will  in  question,  and  on  October  20,  1890,  he 
made  the  codicil,  as  above  set  out.  At  the 
time  he  was  a  resident  of  Travis  county,  Tex. 
He  died  in  Blanco  county  whilst  temporarily 
there  on  a  visit  on  July  4, 1906.  At  that  time 
his  brother,  the  appellee  Hiram  G.  Wickes 
was  in  the  state  of  Tennessee,  and  had  in 
his  possession  the  will  in  question.  The 
county  court  of  Travis  county  convened  on 
the  2d  day  of  July,  1906.  On  July  6,  1906, 
the  appellee  Hiram  G.  Wickes,  from  McMinn- 
Tille,  Tenn.,  wrote  to  Charles  Huppertz  at 
Austin,  Tex.,  a  letter,  inclosing  the  will  in 
question,  requesting  him  to  proceed  to  have 
tbe  will  probated,  and  further,  that  if  bis 
presence  should  be  required  In  Austin  to  in- 
form him  of  that  fact  Again,  on  July  10, 
1906,  he  wrote  to  Huppertz  from  Tennessee 
to  the  effect  to  avoid  all  possible  delay  in  the 
probation  of  the  will.  This  was  followed  by 
another  letter  from  McMlnnvllle  of  date  July 
14,   1006,  in  which  he  expressed   the  hope 


that  the  will  would  be  probated  at  the  August 
term,  and  further  requested  him  to  avoid  de- 
lay in  its  probation.  Huppertz  received  these 
letters  and  also  the  one  Inclosing  the  will 
in  July,  and  about  the  28th  of  July,  1906,  be 
prepared  and  caused  to  be  filed  an  applica- 
tion requesting  the  probation  of  the  will. 
Huppertz  during  all  of  this  time  was  deputy 
county  clerk  of  Travis  county,  and  was  at 
the  same  time  a  licensed  attorney,  but  be 
says  that  be  was  not  engaged  in  the  practice 
of  law,  and  further  testifies  to  the  effect  that 
what  he  did  was  as  deputy  clerk.  The  will 
when  received,  and  when  the  July  application 
was  made,  was  not  filed,  but  it  was  deposited 
by  Huppertz  in  the  vault  in  the  clerk's  of- 
fice. The  will  was  received  too  late  to  be 
probated  at  the  July  term  of  the  county 
court,  the  next  term  of  which  convened  in 
October.  About  the  middle  of  September, 
1906,  the  appellee  Hiram  G.  Wickes  return- 
ed from  the  state  of  Tennessee,  and  discussed 
with  Huppertz  the  subject  of  probating  the 
wiU.  It  seems  from  the  terms  of  the  will 
that  the  property  covered  by  It  Is  in  the  state 
of  Tennessee;-  and  the  evidence  shows  that 
Wickes  obtained  Huppertz's  advice  on  the 
subject  as  to  the  proper  place  for  the  proba- 
tion of  the  will,  and  it  appears  that  be  was 
advised  by  Huppertz  that  the  will  should 
be  probated  in  the  state  of  Tennessee,  as  the 
property  was  situated  In  that  state.  Acting 
upon  this  advice  at  that  time  he  withdrew 
the  will,  and  sent  it  to  parties  in  Tennessee, 
with  request  that  it  be  probated.  There  was 
a  correspondence  extending  over  some  little 
time  between  him  and  the  Tennessee  par- 
ties who  had  possession  of  the  will  for  the 
purpose  of  probating  it  there.  Finally,  lo 
the  spring  of  1907,  he  received  a  letter  from 
the  attorney  there  to  whom  the  will  was  In- 
trusted, that  it  could  not  tie  probated  in  that 
state  until  first  probated  in  this  state.  There- 
upon the  will  was  returned  to  him,  and  he 
delivered  the  same  to  his  attorney,  who  on 
June  6,  1907,  prepared  and  caused  to  be  filed 
his  application  for  the  probation  of  the  will. 
That  application  when  received  by  Mr.  Hup- 
pertz as  deputy  clerk  was  filed-  of  date  to 
correspond  with  the  original  application  of 
July  28,  1906.  In  explanation  of  this  Hup- 
pertz says  that  this  was  done  because  he 
supposed  it  supplied  the  old  application, 
which  had  been  lost,  mislaid,  or  destroyed, 
or,  In  other  words,  he  was  not  able  to  find  It. 
We  have  not  set  out  all  of  the  evidence  bear- 
ing upon  this  question,  but  we  have  stated 
enough,  in  our  opinion,  to  Justify  the  con- 
clusion that  there  was  no  Intentional  delay 
on  the  part  of  appellee  Wickes  In  taking 
timely  steps  to  have  the  will  probated,  and 
that  the  withdrawal  of  the  will  from  the  pos- 
session of  the  deputy  clerk  in  September, 
1906,  was  not  with  the  Intention  and  purpose 
to  withdraw  the  application  that  had  been 
prepared  and  filed  and  to  abandon  the  same, 
but  that  the  withdrawal  of  the  will  was 
merely  for  the  purpose  of  having  it  first  pro- 
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bated  in  the  state  of  Tennessee,  under  tbe 
mistaken  Idea  and  belief  that  that  was  tbe 
state  In' which  it  should  be  first  probated; 
that,  as  soon  as  the  mistake  was  dlscoTered, 
appellee  had  the  will  returned  and  propound- 
ed It  for  probation  in  this  state.  In  this  con- 
nection it  is  well  to  say  that  if  the  appellee 
Hiram  6.  Wlckes  is  not  entitled  to  letters 
testamentary,  then  the  appellant  Fred  C. 
Von  Rosenberg  stands  next  in  line  entitled  to 
appointment. 

The  question  is  whether  the  provision 
requiring  tbe  qualification  of  the  executor 
within  three  montlis  after  death  of  the 
testator  should  be  literally  construed  and  ap- 
plied in  determining  appellee's  right  to  let- 
ters; and,  also,  if  this  rule  as  to  time  could 
be  relaxe«i,  then  was  he  guilty  of  a  want  of 
diligence  in  tbe  pursuit  of  his  right  to  quali- 
fy? Of  course,  it  is  conceded  that  the  power 
of  the  testator  to  select  the  executor  and  im- 
pose conditions  as  to  his  qualification  cannot 
be  arbitrarily  controlled  by  the  courts;  and 
It  is  not  questioned  but  that  the  appointing 
clause  in  a  will  Is  to  be  construed  as  other 
provisions,  so  that  the  intention  of  the  testa- 
tor may  be  ascertained  from  what  has  been 
written.  It  Is  also  a  familiar  rule,  frequent- 
ly applied,  that  a  will  will  not  be  construed 
so  as  to  impose  Impossible  conditions,  unless 
in  a  case  where  the  intention,  from  the  lan- 
guage used,  clearly  and  unmistakably  re- 
quires this  to  be  done;  and  the  principle  is 
of  force  that  it  may  be  assumed  that  the 
testator  prepared  his  will  In  recognition  and 
8ut)ordlnation  of  certain  rules  of  law  that 
govern  the  method  of  its  execution  and  pro- 
bation, and  that  relate  to  the  issuance  of  let- 
ters testamentary.  30  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  667.  If  the  testator  has  pre- 
pared his  will  and  selected  his  executor,  and 
It  is  apparent  from  the  terms  of  the  instru- 
ment that  it  could  be  legally  effective  to  this 
extent,  it  would  be  a  rigid  and  harsh  rule  of 
construction  to  defeat  the  appointment  mere- 
ly because  the  executor  had  not  qualified 
within  the  time  stated  in  the  will,  when  he 
has  properly,  within  that  time,  taken  steps  to 
probate  tbe  will  in  order  that  he  might  act 
-  in  the  capacity  named.  The  language  of  a 
will  that  would  force  such  a  construction 
should  be  very  imperative ;  and,  unless  such 
was  the  case,  the  will  should  be  construed  in 
connection  with  those  rules  of  law  which  re- 
late to  its  probation,  and  which,  if  observed, 
might  delay  the  qualification  of  the  executor. 
The  testator  In  this  case  evidently  selected 
appellee,  his  brother,  as  first  in  line  of  ap- 
pointment; and  Intended,  as  shown  by  the 
terms  of.  the  will,  to  give  him  an  opportunity 
to  qualify  as  executor,  and,  in  mentioning 
the  time  in  which  this  should  be  done,  it  was 
certainly  not  his  intention  to  impose  such  re- 
strictions, which  if  literally  observed,  would 


defeat  the  appointment  be  Intended  and 
which  would  run  counter  to  certain  rules  of 
law  which  if  observed  would  postpone  the 
qualification  to  a  time  beyond  that  named 
by  the  executor. 

The  testator  must  have  known  that  the 
law  required  the  will  to  be  probated  before 
the  appointnient  of  the  executor  could  be- 
come effective,  and  that  proceedings  in  tbe 
county  court  were  required  for  this  purpose, 
and  that  notice  should  be  given  and  certain 
steps  taken  before  tbe  court  could  hear  the 
case  and  by  a  decree  probate  the  will.  How- 
ever diligent  may  have  been  the  executor  in 
propounding  the  will  for  probation,  the  testa- 
tor must  have  known  that  unavoidable  de- 
lays might  occur,  and  that  circumstances  be- 
yond the  control  of  the  one  selected  by  him 
as  executor,  such  as  a  failure  of  court  dur- 
ing that  time  or  a  postponement  or  continu- 
ance, might  make  it  impossible  to  probate 
the  will  within  the  time  mentioned.  To  hold 
In  such  a  case  that  the  intention  was  that 
the  provision  stating  the  time  for  qualifica- 
tion of  the  executor  should  receive  such  a 
rigid  construction  as  would  leave  out  of  ac- 
count these  delays,  and  that  there  should  be 
required  of  the  executor  more  than  the  exer- 
cise of  reasonable  diligence  to  probate  tbe 
will  under  tbe  rules  as  required  by  law. 
would  be  to  Impose  practically  an  Impossible 
condition,  to  which  construction  the  court? 
will  not  be  driven,  unless  the  language  of  tbe 
will  and  the  apparent  intention  of  the  testa- 
tor imperatively  demand  it. 

We  find  no  error  in  the  record,  and  tlie 
Judgment  Is  affirmed. 

Affirmed. 

On  Rehearing. 

We  overrule  appellants'  motion  for  rehear- 
ing, but  will  comply  with  their  request  for 
additional  findings  of  fact  We  find  that  tlie 
regular  terms  of  tbe  county  court  of  Travis 
county  were  begun  on  tbe  first  Mondays  In 
January,  April,  July,  and  October,  and  con- 
tinued until  tbe  business  was  disposed  of; 
that  there  was  not  time  to  probate  the  will 
at  the  July  term,  1906,  but  Huppertz  wrote 
Wlckes  that  he  had  plenty  of  time  for  the 
October  term.  The  first  Monday  in  July,  be- 
ing on  tbe  2d  day  of  July,  1906,  the  first 
Monday  in  October,  1906,  was  on  October 
1st ;  that  the  county  court  at  the  end  of  each 
term  would  set  apart  tbe  days  for  probate 
business  for  tbe  following  term,  and  that 
Saturday  of  each  week  of  the  term  was  set 
apart  for  probate  business — notwithstanding 
this  setting  the  court  frequently  took  up  and 
transacted  probate  business  on  other  days 
than  Saturdays;  that  appellee  returned  to 
Austin  from  Tennessee  about  September, 
1906. 

Motion  for  rehearing  overruled. 
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MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS  T. 

WAGGONER. 

(Court  of  Civil  Appeals  of  Texas.     March  28, 

1908.     On  Rehearing,  April  25,  1908.) 

1.  Appeal  —  Pboceedinos  Not  in  Recobd  — 
Statement  of  Facts  —  Fobu  and  Requi- 
sites—What Law  Governs. 

A  canse  having  been  tried,  judi^ent  ren- 
dered, and  the  appeal  perfected  while  Act  July 
14,  1905  (Laws  1JKK5,  p.  219,  c.  112),  relating  to 
the  appointment  of  stenographers  and  the  meth- 
od of  preparing  statements  of  fact,  was  in  ef- 
fect, but  the  stenographer's  transcript  of  the 
testimony  constituting  the  statement  of  facts 
having  been  approved  and  agreed  upon  after  the 
enactment  of  Act  Aug.  11,  1907  (Laws  1907,  p. 
500,  c.  24),  relating  to  the  same  subject,  and  ex- 
pressly repealing  the  former  act,  the  form  and 
manner  of  preparing  the  statement  of  facts  was 
governed  by  the  latter  act,  under  the  general  rule 
that  the  procedure  must  conform  to  the  law  in 
force  when  it  is  talcen,  unless  a  different  inten- 
tion is  shown  by  the  statute,  and  an  intention 
to  vary  the  general  rule  cannot  be  interred  from 
the  act  of  1907,  which  required  the  stenograVher 
to  make  up  a  duplicate  statement  of  facts  from 
the  evidence,  and,  if  the  parties  cannot  agree 
upon  a  statement,  each  party  shall  submit  a 
statement  to  the  court  for  its  approval. 

2.  Appeai/— Pboceedinos  Not  in  Recobd— 
Statement  of  Factb— Effect  of  Failubk 
to  Make  Stateuent. 

Generally,  an  appellate  court  will  not  re- 
view charges  given  or  refused,  in  the  absence  of 
A  statement  of  facts,  except  where  the  error  Is 
so  plainly  apparent,  when  considered  in  connec- 
tion with  the  pleading  and  verdict,  as  to  leave 
no  doubt  but  that  the  jury's  finding  was  con- 
trolled by  improper  instructions,  as  where  the 
charge  and  the  verdict  are  on  an  issue  not  made 
in  the  pleading. 

3.  Save. 

Where  the  record  contains  no  statement  of 
facts,  an  objection  that  the  verdict  is  not  sup- 
ported by  evidence,  and  is  against  the  weight  and 
preponderance  of  the  evidence,  will  not  be  con- 
sidered on  appeal. 

Appeal  from  District  Court,  Grayson  (3oan- 
tr;    B.  L.  Jones,  Jndge. 

Action  by  James  Waggoner  against  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant   appeals.      Affirmed. 

Coke,  Miller  ft  Coke  and  Smith  ft  Wall, 
for  appellant  Wolfe,  Hare  &  Maxey,  for 
appellee. 

TALBOT,  J.  Appellee  Waggoner  has  pre- 
sented, in  this  case,  a  motion  to  strike  out 
the  statement  of  facts.  The  cause  was  tried 
in  the  district  court  of  the  Fifteenth  Judi- 
cial district  of  Texas,  April  5,  1007.  Ap- 
pellant's motion  for  a  rehearing  was  over- 
ruled May  6,  1907,  and  notice  of  appeal  then 
given.  The  appeal  bond  was  filed  and  ap- 
proved, and  the  appeal  iierfected  May  25, 
1907.  The  record  Indorsed  "Statement  of 
Facts"  and  sent  up  to  this  court  purports  to 
be  the  stenographic  notes  of  the  oral  evi- 
dence, consisting  of  questions  and  answers 
and  other  proceedings  had  on  trial,  pre- 
pared in  accordance  with  the  act  of  the 
Twenty-Ninth  Legislature,  which  took  effect 
July  14,  1905  (Laws  1905,  p.  219,  &  112). 
This  report  of  the  stenographer  appears  to 


have  been  agreed  to  by  the  attorneys  rep- 
resenting the  parties,  and  approved  by  the 
trial  Judge  on  the  19th  day  of  August,  1907, 
but  does  not  appear  to  bare  been  filed  with 
the  clerk  of  the  district  court  The  act  of 
the  Thirtieth  Legislature  passed  at  its  first- 
called  session,  relating  to  the  appointment 
of  stenographers  and  the  method  of  prepar- 
ing statements  of  facts,  took  effect  the  11th 
day  of  August,  1907  (Laws  1907,  p.  509,  c. 
24),  and  hence  was  in  force  when  the  pur- 
ported statement  of  facts  in  this  case  was 
approved.  The  case  having  been  tried.  Judg- 
ment rendered,  and  the  appeal  perfected 
while  the  act  of  the  Twenty-Ninth  Legis- 
lature upon  the  subject  was  In  force,  but  the 
agreement  to  and  approval  of  the  stenog- 
rapher's report  or  transcript  of  the  testi- 
mony sent  to  this  court  having  occurred  aft- 
er the  act  of  the  Thirtieth  Legislature  be- 
came effective,  the  question  is,  did  the  pro- 
vision of  the  former  act  or  of  the  latter  act 
apply  and  govern  as  to  the  method  of  pre- 
paring and  bringing  up  the  evidence  In  this 
case?  If  there  could  have  been  any  doubt 
upon  the  question,  it  seems  to  have  been 
definitely  settled  by  the  Supreme  Court  In 
the  case  of  Elliott  r.  Ferguson,  100  S.  W. 
911.  It  is  there  held  that  the  procedure  In 
the  preparation  of  appeals  in  cases  already 
tried  may  be  controlled  by  legislation  there- 
after adopted.  It  Is  said:  "The  procedure, 
being  always  within  the  control  of  the  Leg- 
islature, must,  as  a  general  rule,  conform  to 
the  law  in  force  vrheo  it  Is  taken,  and  a 
statute  of  this  character  is  to  be  treated  as 
intended  to  govern  all  such  proceedings  as 
are  to  be  had  after  It  begins  to  operate  un- 
less a  different  Intent  Is  to  be  gathered  from 
Its  provisions" — citing  Endllch  on  Statutes, 
I  285  et  seq.  An  Intention  to  vary  the  gen- 
eral rule  stated  cannot  be  Inferred  from  the 
provision  of  the  act  of  the  Thirtieth  Leg- 
islature. That  act  provides  for  the  appoint- 
ment of  official  stenographers  to  report  cases, 
and  requires  them  in  case  of  appeal  and  upon 
request  by  the  party  appealing  or  bis  attor- 
ney of  record  to  make  up  a  duplicate  state- 
ment of  facts,  which  shall  consist  of  the  evi- 
dence Introduced  on  the  trial,  both  oral  and 
by  deposition,  stated  in  narrative  form.  If 
the  parties  cannot  agree  upon  a  statement  of 
facts,  each  party  or  his  attorney  shall  make 
out  a  condensed  statement  of  facts,  and  sub- 
mit such  statement  to  the  court,  and  the  court 
shall  make  out  a  statement  of  facts.  In  the  per- 
formance of  this  duty  the  Judge  may  call  the 
stenographer  and  "require  him  to  read  from 
bis  stenographic  notes  for  his  information, 
and  may  direct  such  stenographer  to  make 
up  such  statement  of  facts  for  him,  which 
when  so  made  and  approved  by  the  court 
shall  be  filed  in  the  cause,  and  shall  consti- 
tute the  statement  of  facts  In  such  cause." 
This  act  of  the  Legislature  makes  material 
and  important  changes  in  the  law  as  contain- 
ed in  the  act  of  the  Twenty-Ninth  Legis- 
lature, relating  to  the  method  of  making  up 
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and  filing  the  statement  of  facts  on  appeals, 
and  ezpressl;  repeals  tlie  latter  act  The 
statement  of  facts  under  consideration  was 
not  prepared  and  filed  la  tlie  lower  court, 
as  required  by  the  act  of  the  Thirtieth  Leg- 
islature, which  was  In  force  at  the  time  of 
its  approval  by  the  trial  judge,  and  although 
the  Judgment  appealed  from  was  rendered 
before  that  act  became  effective,  yet,  Inas- 
much as  It  went  Into  effect  before  said  state- 
ment of  facts  was  agreed  to  by  the  parties 
and  approved  by  the  trial  Judge,  Its  provi- 
sions applied  and  controlled  In  the  prepara- 
tion and  filing  thereof.  Garrison  t.  Rich- 
ards (Tex.  Civ.  App.)  107  S.  W.  861. 

It  follows  that  the  motion  to  strike  out 
the  statement  of  facts  must  be  sustained,  and 
it  is  so  ordered. 

On  Rehearing. 

BOOKHOUT,  J.  The  following  statement 
of  the  nature  and  result  of  the  suit  is  taken 
from  the  brief  of  appellant,  and  is  concurred 
In  by  appdlee:  On  August  2,  1906,  appellee 
filed  suit  In  the  district  court  of  Grayson 
county,  Tex.,  against  appellant,  alleging  that 
he  was  bom  <m  January  24,  1884,  and  that 
on  April  16,  1894,  he  got  on  one  of  appellant's 
freight  trains  at  Bells,  and  when  the  same 
had  moved  a  short  distance  he  fell  there- 
from beneath  the  wheels,  and  one  of  his  legs 
was  so  crushed  that  amputation  was  neces- 
sary; that  during  1893  and  1884  there  was 
located  near  defendant's  track  in  the  town 
of  Bells  a  achoolhouse  which  was  attended 
by  a  great  number  of  children ;  that  the  said 
tracks  of  defendant  at  and  about  the  place 
where  plaintiff  was  injured  are  located  in  a 
thickly  populated  part  of  the  town  of  Bells, 
and  there  were  a  great  many  people  living 
near  to  and  about  the  said  tracks ;  that  de- 
fendant's employes  in  charge  of  their  various 
trains,  and  especially  those  In  charge  of  the 
train  which  Injured  plaintiff,  negligently  per- 
mitted the  school  children  and  the  children 
generally  of  said  neighborhood,  of  various 
ages  from  8  to  20  years,  to  make  a  habit  of 
getting  on  and  off  of  said  trains;  that  this 
was  done  without  objection  from  defendant 
or  its  employes  and  with  its  and  their  luiowl- 
edge  and  acquiescence  and  with  the  defend- 
ant's permission,  and  under  the  circumstan- 
ces reasonably  Justifying,  and  calculated 
to  induce,  such  children  In  believing  and  act- 
ing on  the  belief  that  their  presence  on  said 
cars,  as  aforesaid,  was  permitted  by  defend- 
ant. Its  agents  and  employes;  that  this  hab- 
it was  BO  common,  frequent,  and  notorious  as 
to  fully  advise  defendant.  Its  agents  and 
employes,  of  such  custom,  but  though  well 
aware  of  the  same,  and  of  its  dangerous 
character  to  little  children,  they  continued 
to  permit  children  to  get  on  and  off  of  mov- 
ing trains,  and  in  no  manner  attempted  to 
keep  them  off  of  said  trains,  and  by  their 
action  and  conduct  did  invite  and  permit 
said  children  to  ride  thereon  and  especially 
this  plaintiff;  that  on  the  16th  day  of  April, 


1894,  plaintiff  was  a  Httle  over  10  years  of 
age,  a  child  of  Immature  Judgment  and  dis- 
cretion, was  incapable  of  appreciating  and 
did  not  realize  the  danger  of  getting  on  and 
off  of  moving  trains,  but  defendant's  agents 
and  employes,  though  well  realizing  and 
knowing  this  danger,  negligently  permitted 
hlip  to  get  uix>n  said  cars,  ride  thereon,  and 
dismount  therefrom.  The  plalntiflTs  injuries 
were  brought  about  by  the  gross  negligence 
of  defendant,  its  agents  and  employee,  In 
that:  They  operated  their  trains  through 
the  town  of  Bells  and  permitted  children  of 
immature  judgment  and  discretion  to  get  on 
and  off  of  their  moving  trains,  and  especially 
so  permitted  this  plaintiff.  It  was  further 
guilty  of  negligence  by  inviting  plaintiff  to 
board  said  train.  It  was  further  guilty  of 
negligence  In  inducing  plaintiff  to  leave  said 
train  while  the  same  was  In  motion.  It  was 
guilty  of  negligence  in  not  requiring  the  op- 
eratives of  its  various  trains  not  to  permit 
persons,  and  especially  children,  to  get  on 
and  off  of  Its  trains  In  Bells.  It  was  guilty 
of  negligence  in  not  having  enough  opera- 
tives in  charge  of  the  various  trains  to  pre- 
vent children,  and  especially  this  plaintiff, 
from  getting  on  or  off  of  its  moving  trains. 
It  was  further  guilty  of  negligence  in  failing 
to  8t<^  the  train  upon  which  plaintiff  was 
riding  and  requiring  him  to  alight  therefrom. 
It  was  further  guilty  of  negligence  in  not 
looking  out  for  and  discovering  plaintiff 
while  on  said  train.  It  was  further  guilty  of 
negligence  in  not  preventing  plaintiff  from 
getting  on  said  train.  It  was  further  guilty 
of  negligence  after  It  discovered  plaintiff 
upon  the  train  In  not  failing  to  warn  him  of 
his  danger,  and  in  failing  to  take  such,  steps 
as  were  necessary  to  protect  him  from  In- 
Jury. 

Appellant  pleaded  a  general  denial;  as- 
sumed risk;  that  plaintiff  was  a  trespasser 
on  and  about  one  of  defendant's  trains,  riding 
or  attempting  to  ride  thereon,  without  right 
or  authority;  that  plaintiff  was  guilty  of 
contributory  negligence  which  caused  or 
helped  to  cause  his  Injuries  In  riding  upon 
or  attempting  to  get  upon  or  alight  from  de- 
fendant's train  at  the  time,  in  the  manner 
and  under  the  circumstances  he  did,  and  the 
statute  of  limitation  of  two  years.  The  trial 
resulted  in  a  verdict  and  judgment  for  ap- 
pellee for  $3,000.  Appellant's  motion  for  ft 
new  trial  was  presented  and  denied  Ifay  6, 
1907,  and  appellant  brings  said  cause  to  this 
court  for  review. 

The  first,  fourth,  and  fifth  assignments 
complain  of  the  court's  refusal  of  special 
charges  requested  by  appellant,  and  the  sec- 
ond and  third  assignments  complain  of  cer- 
tain paragraphs  of  the  court's  charge  as  er- 
ror. On  a  former  day  of  this  term  we  sus- 
tained a  motion  to  strike  out  the  statement 
of  facts,  and  the  case  is  now  before  us  with- 
out a  statement  of  facts.  "The  general  rule 
is  that  an  appellate  court  will  not  revise 
charges  given  or  refused  in  the  absence  of  a 
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stat^nent  of  facta.  An  exception  Is  made 
where  the  error  In  the  charge  Is  so  glaringly 
apparent,  when  taken  In  connection  with  the 
pleadings  and  verdict,  as  to  leave  no  doubt  but 
that  the  finding  of  the  jury  was  controlled 
by  the  Improper  Instructions.  An  exception 
can  be  found  In  a  case  where  the  charge  Is 
up<Ht  an  Issue  not  made  In  the  pleadings,  and 
the  verdict  Is  evidently  upon  such  Issue." 
The  above  excerpt  Is  taken  from  the  opinion 
In  the  case  of  IIIll  v.  G.,  C.  A  S.  F.  Ry.  Co.,  80 
Tex.  435,  15  S.  W.  1099,  and  Is  supported  by 
the  authorities  there  cited.  There  Is  nothing 
in  this  case  to  take  it  out  of  the  general  rule. 
It  follows  that  the  assignments  above  named 
cannot  be  considered. 

The  Blxth  assignment  complains  of  the  ver- 
dict as  not  being  supported  by  the  evidence 
and  against  the  great  weight  and  preponder- 
ance of  the  evidence.  This  assignment,  in 
the  absence  of  a  statement  of  facts,  cannot 
be  considered. 

The  Judgment  Is  affirmed. 


LOTAL  AMERICANS  OF  THE  REPUBLIC 
v.  McCLANAHAN. 

(Court  of  Civil  Appeals  of  Texas.     April  15, 
190a) 

1.  EVIDBNCK  —  JUDICIAI.   NOTICE  —  CONSTBUO- 

TiON  OF  Statutes  or  Another  State. 

Judicial  notice  cannot  be  taken  of  the  con- 
struction placed  by  the  courts  of  another  state 
on  its  statutes,  but  such  construction  must  be 
proved. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  51.] 

2.  Insdbance— Mutual  Benefit  —  Actions- 
Evidence— Sufticienct. 

Evidence  in  an  action  for  damages  for  fail- 
ure and  refusal  to  i>ay  a  death  benefit  certificate 
held  to  show  that  insured  committed  suicide. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  !§  2006,  2007.] 

3.  APPEAI/— BbIEFS— FOBU  AND  REQUISITES.' 

An  assignment  of  error  not  presented  in  ap- 
pellant's brief  as  a  proposition,  nor  having  any 
groposition  asserted  under  it,  and  not  followed 
y  a  statement  as  reouired  by  the  rules  of  the 
court  will  be  regarded  as  waived. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dif. 
vol.  3,  Appeal  and  Error,  H  4256-4261.] 

4.  Iksubance— Mutual    Benefit— Actions— 

PtEADINO— Pboof. 

A  foreign  corporation,  sued  for  failure  to 
pay  a  death  benefit  certificate  issued  by  it,  in 
order  to  receive  the  benefit  of  the  laws  and  rules 
of  construction  pertaining  to  death  benefit  cer- 
tificates issued  by  fraternal  benefit  associations 
must  plead  and  prove  not  only  that  it  possesses 
the  essential  qualifications  of  such  an  association 
as  prescribed  by  Rev.  St.  Mo.  ISO!),  §  1408  (Ann. 
St.  1906,  p.  1111),  but  also  that  it  has  been  ad- 
mitted to  do  business  in  the  state  as  such  an  as- 
sociation, as  provided  by  section  1410  (page  1113), 
and  where,  though  It  may  be  a  fraternal  benefit 
association  as  defined  by  section  1408,  it  does 
not  appear  that  It  has  been  admitted  to  do  busi- 
ness In  the  state  as  provided  by  section  1410, 
the  contract  cannot  be  considered  otherwise  than 
one  of  regular  insurance  as  to  which  under  the 
express  provisions  of  section  7806  (page  3750) 
the  suicide  of  the  insured  is  no  defense. 

Appeal   from   District   Court,  Jefl   Davis 
County;   B.  0.  Thomas,  Judge. 


Action  by  Hattie  McClanahan  against  the 
Loyal  Americans  of  the  Republic.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

H.  H.  KilpatrldE,  for  appellant  J.  A.  Gll- 
lett,  for  appellee. 

NEILL,  J.  The  nature  and  result  of  this 
suit  is  thus  stated  In  appellant's  brief: 

"This  Is  a  salt  for  $2,500  brought  by  ap- 
pellee, Mrs.  Hattie  McClanahan,  joined  by 
her  husband,  D.  L.  McClanahan,  to  recover 
damages  of  appellant  for  failing  and  refusing 
to  pay  a  certain  benefit  certificate  In  the  sum 
of  $2,000,  Issued  to  James  Stone,  deceased,  son 
of  Mrs.  Hattie  McClanahan,  wherein  said 
Mrs.  Hattie  McClanahan  was  named  as  benefi- 
ciary. Appellant  answered  that  It  was  a  fra- 
ternal benefit  association  organized  and  doing 
business  under  the  laws  of  the  state  of  Illi- 
nois, and  according  to  the  laws  of  that  state 
and  the  provlsldns  of  Its  cliarter  that  such 
'association  may  make  provisions  for  the 
payment  of  benefits  In  case  of  death  resulting 
from  disease,  accident  or  old  age  of  Its  m^n- 
bers';  that  the  deceased  made  written  appli- 
cation for  the  benefit  certificate  in  question, 
and  that  it  was  specifically  agreed  that  such 
application  should  be  a  part  of  the  contract 
of  membership  and  indemnity;  that  one  pro- 
vision of  said  application  so  made  a  pairt  of 
the  contract  was  as  follows:  'I  agree  that  this 
order  shall  not  be  responsible  under  this  con- 
tract If  I  shall  die  by  suicide,  whether  sane 
or  insane.'  Appellant  further  pleaded  that 
a  condition  of  the  Incorporation  of  appellant 
was  that  the  payment  of  a  death  benefit  should 
be  subject  to  a  compllanoe  with  its  rules  and 
laws,  and  that  the  following  rule  was  In  ef- 
fect at  the  date  of  Stone's  death:  This  or- 
der shall  not  be  liable  for  the  payment  of  any 
benefit  or  benefits  upon  the  benefit  certificate 
of  any  meml>er  when  such  member  shall  die 
by  his  or  her  hand,  whether  sane  or  Insane.' 
It  further  pleaded  that  by  the  terms  of  the 
benefit  certificate  Issued  to  the  deceased  It 
was  a  part  of  the  contract  that  Stone  should 
conform  to  the  constitution,  laws,  rules,  and 
usages  of  defendant,  and  that  a  provision  of 
its  constitution  and  laws  was  as  follows: 
'If  a  member  dies  by  self-destruction,  the  cer- 
tificate of  membership  shall  be  void,  but  the 
hoard  of  directors,  if  In  their  judgment  the 
circumstances  attending  such  death  warrant 
It,  may  at  their  option  without  prejudice  pay 
any  sum  not  exceeding  the  full  amount  there- 
of.' Appellant  pleaded  that  the  deceased 
committed  suicide,  and  that.  In  the  judgment 
of  defendant's  board  of  directors,  the  cir- 
cumstances attending  his  death  did  not  war- 
rant the  payment  of  any  sum  upon  such  bene- 
fit certificate;  wherefore  defendant  denied 
liability. 

"Appellee,  by  first  amended  supplemental  ' 
petition,  pleaded  that,  while  appellant  pur- 
ported to  be  a   fraternal  benefit  order,   Its 
benefit  certificates  were  really  life  insurance 
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policies,  and  that  It  should  be  governed  by 
the  general  laws  applicable  to  Insurance  com- 
panies in  the  state  of  Missouri.  It  alleged 
that  section  63  of  the  constitution  and  by- 
laws of  the  defendant  company  specified  that, 
'When  a  suit  at  law  or  in  equity  sball  be 
brought  upon  a  benefit  certificate  of  any 
benefit  member,  the  contract  of  insurance  of 
said  benefit  member  with  the  order  shall  l>e 
construed  according  to  the  laws  of  the  state, 
precinct,  or  territory  In  which  the  local  as- 
sembly In  which  said  l>eneflt  members  first  be- 
longed is  located,'  and  that  the  benefit  mem- 
ber whose  l>enefit  certificate  is  inTolved  here- 
in first  belonged  to  the  local  assembly  at  Pied; 
mont,  in  the  state  of  Missouri.  Appellee  fur- 
ther pleaded  chapter  119.  art.  2,  J  7806,  of  the 
Revised  Statutes  of  Missouri  of  1899  (Ann. 
St.  1906,  p.  3750),  which  is  as  follows:  'In 
all  suits  upon  policies  of  Insurance  on  life 
hereafter  Issued  by  any  company  doing  busi- 
ness in  this  state  to  the  citizens  at  this  states 
it  shall  be  no  defense  that  the  insured  com- 
mitted suicide,  unless  It  shall  be  shown  to 
the  satisfaction  of  the  court  or  jury  trying 
the  cause  that  the  insured  contemplated 
suicide  at  the  time  be  made  his  application 
for  the  policy,  and  any  stipulation  in  the 
policy  to  the  contrary  shall  be  void.'  It  fur- 
ther pleaded  that  the  provisions  of  appel- 
lant's constitution  and  by-laws,  pleaded  by  It, 
were  not  in  effect  when  the  certificate  was 
Issued. 

"Appellant,  by  first  supplemental  answer, 
pleaded  that  it  was  a  fraternal  benefit  soci- 
ety as  defined  In  section  1408  of  the  Revised 
Statutes  of  the  state  of  Missouri  1899,  and 
that  section  7896  of  the  Revised  Statutes  of 
the  state  of  Mlssouii  1899  (Ann.  St  1906,  pp. 
1111,  3750)  did  not  apply  to  appellant.  Sec- 
tion 1408  so  pleaded  by  appellant  is  as  follows: 
'A  fraternal  beneficiary  association  is  hereby 
declared  to  be  a  corporation,  society  or  volun- 
tary association,  formed  or  organized  and  car- 
ried on  for  the  sole  benefit  of  its  members  and 
their  t>eneficiaries,  and  not  for  profit.  Each 
association  shall  hare  a  lodge  system,  with 
ritualistic  form  of  work  and  representative 
form  of  government,  and  shall  malce  provi- 
sion for  the  payment  of  benefits  in  case  of 
death,  and  may  make  provision  for  the  pay- 
ment of  benefits  in  case  of  sickness,  tem- 
porary or  permanent  physical  disability,  ei- 
ther as  the  result  of  disease,  accident  or  old 
age,  provided  the  period  in  life  at  which  pay- 
ment of  physical  disability  benefits  on  ac- 
count of  old  age  commences,  shall  not  be  un- 
der seventy  (70)  years,  subject  to  their  com- 
pliance with  its  constitution  and  laws.  The 
fimd  from  which  the  payment  of  such  bene- 
fits shall  be  made,  and  the  fimd  from  which 
the  expenses  of  such  association  shall  l>e  de- 
frayed shall  be  derived  from  assessments  or 
dues  collected  from  its  members.  Payments 
of  death  benefits  shall  be  to  the  families, 
heirs,  blood  relatives,  affianced  husband  or 
affianced  wife  of,  or  to  persons  dependent 
upon,  the  member.     Such  associations  shall 


be  governed  by  this  act  and  shall  be  exempt 
from  the  provisions  of  insurance  laws  of 
this  state,  and  shall  not  pay  a  corporation  or 
other  tax,  and  no  law  hereafter  passed  sliali 
apply  to  them  unless  they  be  expressly  desig- 
nated therein.  And  such  fraternal  benefi- 
ciary association  may  create,  maintain,  dis- 
burse and  apply  a  reserve  or  emergency  fund 
in  accordance  with  Its  constitution  or  by- 
laws.' 

"The  court  instructed  the  Jury  to  return 
a  verdict  for  plaintiff,  and  defendant  duly 
excepted.  Over  the  objection  of  defendant, 
judgment  was  entered  In  accordance  with 
the  verdict  returned.  The  appeal  having 
been  duly  perfected,  the  cause  is  now  be- 
fore this  court  for  review." 

As  this  statement  is  acquiesced  in  by  the 
appellee.  It  is  adopted  by  the  court 

Conclusions  of  Fact 

The  statutes  of  the  states  of  Illinois  and 
Missouri,  mentioned  in  the  foregoing  state- 
ment, were  introduced  in  evidence  by  the 
parties  respectively  pleading  them.  While 
the  construction  placed  upon  them  by  the 
courts  of  the  respective  states  which  enacted 
them  Is  not  specifically  pleaded,  nor  the  opin- 
ions of  such  courts  introduced  in  evidence.  It 
is  assumed  in  the  briefs  of  either  party  that 
they  should  receive  the  same  construction  by 
the  courts  of  this  state ;  and  each  party  has 
cited  certain  opinions,  in  which  it  Is  claimed 
such  statutes  have  been  construed,  for  our 
consideration  in  determining  the  construc- 
tion in  their  application  to  questions  to  be 
decided  on  this  appeal.  Though  we  cannot 
take  judicial  notice  of  the  construction  plac- 
ed by  the  courts  of  another  state  upon  its 
statutes,  for  such  construction  should  be 
proved  (M.,  K.  &  T.  Ry.  v.  Wise  [Tex.  Civ. 
App.]  106  S.  W.  466;  Suth.  Stat  Const  S  102), 
we  believe  that  we  are  authorized  by  coun- 
sel of  the  reeqpective  parties  to  at  least  call 
to  our  aid,  in  passing  upon  the  questions  af- 
fected by  such  statutes,  the  opinions  of  the 
Supreme  and  Court  of  Appeals  of  Missouri 
referred  to  in  their  respective  briefs,  and  to 
that  end  take  them  as  evidence. 

On  June  16,  1901,  the  Royal  Circle,  then 
a  corporation  organized  under  the  laws  of 
the  state  of  Illinois,  having  for  its  object  and 
purpose  the  Issuance  of  benefit  certificates  to 
its  members  and  their  beneficiaries,  in  ad- 
dition to  other  objects,  issued  and  delivered 
to  James  Stone,  the  son  of  plaintiff,  its  cer- 
tain benefit  certificate.  No.  21,196,  so  much 
of  which  as  Is  pertinent  to  this  case  Is  as 
follows : 

"The  Royal  Circle,  Springfield,  Illinois. 

"Benefit  Ortiflcate. 

"This  certificate  Is  issued  to  James  Stone, 
a  member  of  Circle  249,  the  Royal  Circle 
located  at  Piedmont,  Missouri,  upon  evidence 
received  from  said  Circle  that  said  member 
is  a  contributor  to  the  benefit  fund  uf  this 
order,  upon  condition  that  the  statements  and 
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representations  made  by  said  member  in  tbe 
petition  for  this  membersbip  In  said  Circle, 
and  tlie  statements  certified  to  by  liim  to  tbe 
worthy  medical  examiner,  both  of  wbicb  are 
filed  in  the  Supreme  Secretary's  office  and 
are  made  a  part  of  this  contract,  are  true, 
and  upon  condition  that  the  said  member 
complies  In  the  future  with  the  laws,  rules 
and  regulations  now  governing  the  said  Circle 
and  fund,  or  that  may  hereafter  be  enacted 
by  the  Supreme  Circle  to  govern  said  Circle 
and  fund,  and  which  laws,  rules  and  regula- 
tions are  also  made  a  part  of  this  contract. 
These  conditions  being  complied  with,  tbe 
Supreme  Circle  of  the  Royal  Circle  hereby 
promises  and  binds  itself  to  pay  out  of  its 
benefit  fund  to  Hattie  McCIanahan,  mother, 
two  thousand  dollars,  in  accordance  with  and 
under  the  provisions  of  tbe  laws  governing 
said  fund,  upon  satisfactory  evidence  of  the 
death  of  said  member,  and  upon  the  surren- 
der of  this  certificate:  »  •  •  Provided  al- 
ways, that  the  said  member  is  in  good  stand- 
ing in  this  order  at  the  time  of  said  death 
•  ♦  •  :  and  provided  also  that  this  cer- 
tificate shall  not  bave  been  surrendered  by 
said  member,  and  another  certificate  issued 
at  the  request  of  said  member,  In  accordance 
with  the  laws  of  this  order.    •    •    * 

"In  witness  whereof,  the  Royal  Circle  has 
hereunto  affixed  its  seal  and  caused  this  cer- 
tificate to  be  signed  by  Its  Supreme  President 
and  Supreme  Secretary  and  recorded  In  the 
records  thereof  at  Springfield,  Illinois,  this 
the  15th  day  of  June  A.  D.  1901. 

"Joseph  Truter,  Supreme  President 
"James  Walsh,  Supreme  Secretary. 

"Witnessed  and  delivered  In  our  presence 
this  the  21st  day  of  June  A.  D.  1901. 

"Conway  C.  Ivey.  Worthy  Ruler. 
"Edward  8.  Seal,  Worthy  Secretary. 

"I  accept  this  certificate  upon  the  condi- 
tions named  herein.  James  Stone. 
"(Signature  of  member.)" 

Said  Royal  Circle  was  organized  under 
and  in  accordance  with  the  provisions  of  an 
act  entitled  "An  act  to  provide  for  the  or- 
pinization  and  management  of  fraternal  bene- 
ficiary societies  for  the  purpose  of  furnish- 
ing life  Indemnity  or  pecuniary  benefits  to 
beneficiaries  of  deceased  members  or  acci- 
dent or  permanent  indemnity  disability  to 
members  thereof,  and  to  control  such  so- 
'.■ieties  in  this  state  and  of  other  states  doing 
business  In  this  state,  and  providing  and  fix- 
ing the  punishment  for  violation  qf  the  provi- 
sions thereof,  and  to  repeal  all  laws  now  ex- 
isting which  conflict  thereof.  Approved  and 
in  force  June  22,  1893." 

The  object  of  the  order,  as  stated  in  its 
constitution  and  by-laws,  adopted  January  3, 
1003,  is  as  follows:  "Objects  of  the  order 
shall  be  to  establish  a  benefit  fimd  from 
wbicb  shall  be  paid  on  the  death  of  a  mem- 
ber in  good  standing  to  families,  heirs,  blood 
relations,  or  to  persons  dependent  upon  him 
OT  her,  as  Indicated  in  his  or  her  certificate." 
"Benefit  certificates  shall  be  made  payable 


only  to  families,  widow,  heirs,  blood  rela- 
tions, or  to  persons  dependent  upon  the  mem- 
ber, and  to  such  others  as  may  be  admitted 
by  tbe  law  of  the  state  of  Illinois  shall  des- 
ignate in  his  application."  "This  order  wUl 
not  pay  benefits  on  members  who  commit  sui- 
cide whether  sane  or  insane,  but  in  all  cases 
the  amount  contributed  to  tbe  benefit  fund 
by  such  member  shall  be  returned  and  shall 
be  paid  to  tbe  family  out  of  said  fund  in  lieu 
of  the  benefit." 

On  February  16,  1901,  the  Fraternal  Army 
of  Loyal  Americans  of  the  Republic,  also  a 
corporation  organized  under  tbe  laws  of  the 
state  of  Illinois,  and  having  for  its  object 
purposes  of  a  kindred  nature,  consolidated 
with  tbe  Royal  Circle,  and  after  the  con- 
solidation the  order  was  known  as  the  Loyal 
Americans  of  tbe  Republic,  the  defendant 
herein,  and  the  members  of  the  Royal  Circle 
constitute  the  Royal  Circle  Department  of 
the  consolidated  order.  After  the  consolida- 
tion the  defendant,  by  its  constituted  authori- 
ties, on  February  16,  1904,  issued  to  James 
Stone,  what  is  known  as  a  "Benefit  Certifi- 
cate Rider,"  which  was  accepted,  signed,  and 
attached  to  his  benefit  certificate  by  him, 
whereby  be  accepted  membership  in  the  or- 
der of  tbe  Loyal  Americans  of  the  Republic, 
and  beyond  that  his  contract  of  insurance 
should.  In  every  respect,  be  subject  to  the 
terms  aad  provisions  of  the  contract  of  con- 
solidation and  the  laws  of  the  consolidated 
order,  and  recognized  his  application  to  the 
Royal  Circle  as  a  part  of  his  contract  with 
appellant  In  his  application  for  member- 
ship In  the  Royal  Circle,  inter  alia,  this  agree- 
ment appears:  "I  further  agree  that  this 
order  shall  not  be  responsible  under  this  con- 
tract if  I  shall  die  by  suicide,  whether  sane 
or  insane.  ♦  •  ♦  I  further  agree  to  make 
punctual  payment  of  all  dues  and  assessments 
for  which  I  may  become  liable,  to  conform 
in  all  respects  to  the  constitution,  laws,  rules 
and  usages  of  this  order  now  In  force  or 
wbicb  may  hereafter  be  adopted  by  the  Su- 
preme Circle  thereof." 

Defendant's  constitution  and  by-laws,  adopt- 
ed August  24,  1904,  contain  the  following: 
"The  objects  of  this  order  shall  be:  To  es- 
tablish a  benefit  fund  from  which  shall  be 
paid  on  tbe  death  of  a  member  in  good  stand- 
ing to  the  family,  heirs,  blood  relations,  or  to 
other  persons  dependent  upon  him  or  her,  as 
Indicated  In  his  or  her  certificate,  a  mortuary 
benefit  of  not  to  exceed  tbe  amount  of  tbe  cer- 
tificate of  the  member,  and  from  which  shall 
be  paid  to  members  such  assistance  and  re- 
lief In  cases  of  accident  or  disability  as  shall 
be  lawful  to  be  paid  under  the  laws  of  the 
State  of  Illinois,  governing  fraternal  benefici- 
ary societies.  Benefit  certificates  shall  be 
made  payable  only  to  the  family,  widow,  heirs, 
blood  relations,  or  to  persons  dependent  upon 
the  member,  and  to  such  other  persons  as  may 
be  permitted  by  tbe  laws  of  the  state  of  Illi- 
nois as  tbe  applicant  shall  designate  in  bla  ap- 
plication."   As  amended  on  March  7,  8,  and 
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9,  1905,  defendant's  constitution  and  by-laws 
contain  the  following:  "Tbe  objects  of  this 
order  shall  be  to  unite  fraternally  white  per- 
sons of  both  sexes  between  the  ages  of  18  and 
55  years,  who  shall  be  physically  and  morally 
acceptable  as  risks  and  members  subject  to 
the  limitations  prescribed  In  the  articles  of  as- 
sociation of  the  order,  in  the  constitution  and 
by-laws,  and  in  the  certificates  and  applica- 
tions furnished  to  and  accepted  by  such  mem- 
bers ;  to  establish  and  maintain  funds  for  the 
upbuilding,  support  and  perpetuity  of  the  or- 
der and  for  the  payments  of  benefits  to  its 
members  and  their  beneficiaries ;  to  Institute 
local  lodges  or  assemblies,  by  and  through 
which  persons  properly  qualified  may  become 
and  may  remain  members  of  this  order;  and 
to  prescribe  secret  work  and  means  of  recog- 
nition whereby  members  may  recognize  each 
other  and  act  in  harmony  and  In  unity.  The 
ezecatlve  power  of  this  order  Is  vested  in  the 
National  Congress  of  Loyal  Afnerlcans  of  the 
Republic  which  shall  be  composed  of  Its  of- 
ficers and  the  repreaentatlyes  of  the  local  as- 
semblies. Tbe  National  Congress  of  Loyal 
Americans  of  the  Republic  shall  hold  stated 
meetings,  the  first  of  which  shall  be  held  on 
the  first  Wednesday  in  October,  1897.  The 
Supreme  Executlye  Council  shall  be  the  rep- 
resentatives of  the  National  Congress  of  Loyal 
Americans  of  the  Republic  during  the  inter- 
vals between  tbe  regular  meetings,  and  shall 
do  all  that  the  National  Congress  of  Loyal 
Americans  of  the  Republic  might  do.  And  it 
shall  have  ritualistic  form  of  secret  work. 
The  expenses  of  the  order  shall  be  paid  by 
Just  and  equitable  assessments  upon  the  mem- 
bers, by  the  sale  of  supplies,  membership  fees, 
dues  and  other  fees  or  commission  for  serv- 
ices rendered.  That  the  supreme  authority 
is  vested  in  a  supreme  body  known  as  the  Na- 
tional Congress  of  Loyal  Americans  of  the 
Republic;  that  the  defendant  has  subordinate 
bodies  known  as  general  assemblies  and  local 
assemblies;  that  local  assemblies  consist  of 
not  less  than  10  benefit  members  and  report 
to  and  are  under  the  management  and  control 
of  said  National  Congress;  that  the  general 
assemblies  are  composed  of  delegates  from  the 
local  assemblies;  that  the  National  Congress 
consists  of  the  supreme  officers  of  the  defend- 
ant of  whom  twenty  are  elected  by  ballot  by 
the  National  Congress  and  six  are  appointed 
by  the  Supreme  President  and  confirmed  by 
the  Supreme  E)xecutlve  Coimcll,  and  delegates 
elected  from  and  by  the  general  assemblies; 
that  the  National  Congress  shall  make  laws 
for  the  government  of  the  order  not  in  conflict 
with  the  articles  of  association ;  that  the  Na- 
tional Congress  shall  hold  regular  sessions  tri- 
annually  and  special  sessions  on  call ;  that 
the  basis  of  representation  as  to  the  delegates 
elected  by  general  assemblies  is  one  delegate 
for  each  600  benefit  members  or  major  frac- 
tion thereof,  belonging  to  local  assemblies  to 
which  end  the  various  local  assemblies  are 
grouped  together  by  the  Supreme  Executive 
Council,  and  each  sucla  group  of  local  assem- 


blies creates  its  general  assembly  from  dele- 
gates elected  by  the  several  local  assanblies 
In  the  group;  that  the  members  of  the  Nation- 
al Congress  shall  be  the  representatives  of  the 
entire  membership,  and  shall  have  complete 
charge  of  all  affairs  relating  to  the  interest 
of  the  order.  When  a  suit  at  law  or  In  equity 
shall  be  brought  upon  the  benefit  certificate  of 
any  benefit  member,  the  contract  of  insurance 
of  said  benefit  member  with  the  order  shall  be 
construed  according  to  the  laws  of  the  state, 
province  or  territory  in  which  the  local  assem- 
bly, in  which  such  benefit  member  first  be- 
longed Is  located." 

Section  1409  of  chapter  12,  Rev.  8t  Mo. 
1899  (Ann.  St  1906,  p.  1113),  is  as  follows: 
"All  such  associations  coming  within  the  de- 
scription as  set  forth  in  section  1408  of  this 
article,  organized  under  the  laws  of  this  or 
any  other  state,  province  or  territory,  and 
now  doing  business  In  this  state,  may  continue 
such  business:  Provided,  that  they  Iiereafter 
comply  with  the  provisions  of  this  act  r^ulat- 
ing  annual  reports  and  the  designation  of  tbe 
superintendent  of  the  insurance  department 
as  the  person  upon  whom  process  may  be 
served,  as  hereinafter  provided." 

And  section  1410  is:  "Any  such  association 
coming  within  the  description  as  set  forth  in 
section  1408  of  this  article,  organized  under 
the  laws  of  any  other  state,  province  or  ter- 
ritory and  not  now  doing  business  in  this 
state,  shall  be  admitted  to  do  business  within 
this  state  when  it  shall  have  filed  with  the 
superintendent  of  the  Insurance  department 
a  duly  certified  copy  of  its  charter  and  articles 
of  association,  and  a  copy  of  its  constitution 
or  laws,  certified  to  by  its  secretary  or  corre- 
sponding officer,  together  with  an  appointment 
of  the  superintendent  of  tbe  insorance  de- 
partment of  this  state  as  a  person  upon  whom 
process  shall  be  served  as  herein  provided; 
that  such  association  shall  be  shown  to  be 
authorized  to  do  business  in  the  state,  prov- 
ince or  territory  in  which  it  is  incorporated 
or  organized,  in  case  the  laws  of  such  state, 
province  or  territory  shall  provide  for  such 
authorization;  and  in  case  the  laws  of  said 
state,  province  or  territory  do  not  provide 
for  any  formal  authorization  to  do  business 
on  the  part  of  any  such  association,  then 
such  association  shall  be  shown  to  be  conduct- 
ing its  business  within  the  provisions  of  this 
act,  for  which  purpose  the  superintendent  of 
the  insurance  department  of  this  state  may 
personally,  or  by  some  person  designated  by 
him,  examine  Into  the  condition,  affairs,  char- 
acter and  business  methods,  accounts,  iMoks, 
and  investments  of  such  association  at  Its 
home  olBce,  which  examination  shall  be  at  tbe 
expense  of  such  association,  and  shall  be 
made  within  thirty  days  after  demand  there- 
for, and  the  expense  of  such  examination 
shall  be  limited  to  $50.00." 

There  is  no  evidence  In  the  record  tending 
to  show  that  appellant,  or  either  of  the  com- 
panies it  consolidated,  was  ever  admitted  to 
do  business  within  tbe  state  of  Missouri  ua- 
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der  the  proTlelons  of  the  preceding  section. 
After  James  Stone  became  a  member  of  the 
consolidated  order,  he  paid  all  dues  and  as- 
sessments made  by  the  same,  and  performed 
all  other  obligations  imposed  upon  him  by 
reason  of  his  membership,  and  was  a  mem- 
t>er  thereof  in  good  standing  at  the  time  of 
his  death.  He  died  In  the  town  of  Valentine, 
Jeff  Davis  county,  Tex.,  on  March  27,  1906, 
and  the  required  proofs  of  his  death,  on  forms 
provided  and  furnished  by  the  defendant, 
were  duly  made  and  forwarded  to  the  order, 
together  with  evidence  i  of  plaintiff's  right  as 
beneficiary  In  the  certificate  to  the  fund 
therein  stipulated  to  be  paid  her  on  her  son's 
death. 

These  are  the  facts  and  circumstances  at- 
tending and  showing  the  cause  of  James 
Stone's  death:  On  March  27,  1906,  at  about 
2  o'clock  p.  m.  he  tried  to  procure  laudanum 
from  a  clerk  at  a  store  at  Valentine,  who 
refused  ito  let  him  have  it;  about  an  hour 
afterwards  he  procured  a  four-ounce  bottle 
of  crystallized  carbolic  add  from  another 
clerk  at  the  same  store;  between  3  and  4 
o'clock  he  obtained  a  flask  from  a  saloon, 
stating  at  the  time  he  wanted  to  put  some 
laudanum  In  It;  and  upon  being  asked  by 
the  bartender,  "Are  i  you  going  to  sleep,  Jlm- 
mle?"  he  answered,  "Yes,  I  am  going  to  take 
a  good  long  sleep."  At  about  4  o'clock  the 
same  evening  he  entered  i  the  room  of  John 
Gideon,  and  awaking  him  said,  "That  is  all 
off,  I  have  done  it,"  at  the  same  time  putting 
the  four-ounce  bottle  of  carbolic  acid  to  his 
mouth,  which  Gideon  took  from  him  and  im- 
mediately went  for  a  physician ;  when  he  re- 
turned with  Dr.  Danforth,  they  found  i  Stone 
In  his  room  dying,  and  in  a  few  minutes  be 
expired.  Dr.  Danforth,  who  made  an  exam- 
ination at  the  time  of  his  physical  appear- 
ance and  condition,  testified  that  his  death 
was  caused  by  carbolic  acid  poisoning.  These 
facts  and  circumstances  demonstrate  beyond 
a  reasonable  doubt  that  Stone  committed  su- 
icide. 

Conclusions  of  Law. 

As  the  first  assignment  of  error  is  not  pre- 
sented in  appellant's  brief  as  a  proposition, 
nor  is  any  asserted  under  it,  and  is  not  fol- 
lowed by  a  statement  as  is  required  by  the 
rules  of  this  court,  it  will  l>e  regarded  as 
waived.  Teager  v.  Nell.  26  Tex.  Civ.  App. 
414,  64  S.  W.  701;  Swift  v.  Bruce,  31  Tex. 
Civ.  App.  92,  71  S.  Vy.  321. 

It  is  contended  by  appellant  that.  In  view 
of  the  undisputed  evidence,  the  court  erred 
In  peremptorily-  instructing  a  verdict  for  the 
appellee,  and  In  not  directing  the  jury  to 
return  a  verdict  in  Its  favor.  This  conten- 
tion embraces  all  the  assignments  of  error 
except  the  first,  as  well  as  the  propositions 
asserted  under  them.  Aa  the  general  rule 
under  the  laws  of  Missouri,  as  expressed  in 
chapter  119,  art.  2.  i  7896.  Rev.  St.  1899, 
<Ann.  St  woe,  p.  3750),  Is  that  "In  all  suits 
upon  policies  of  insurance  ♦  •  •  issued 
by  any  company  doing  business  in  this  state 
10»S.W.-e2 


[Missouri]  to  a  citizen  of  this  state,  it  shall 
be  no  defense  that  the  Insured  committed 
suicide,  unless  it  be  shown  to  the  satlsfaC' 
tion  of  the  court  or  jury  trying  the  cause, 
that  the  Insured  contemplated  suicide  at  the 
time  of  the  application  for  the  policy,  and 
any  stipulation  in  the  policy  to  the  contrary 
shall  be  void,"  it  having  been  alleged  by  the 
defendant  that  James  Stone  was  a  resident 
of  and  domiciled  in  the  state  of  Missouri 
when  the  certificate  sued  on  was  issued.  It 
was  incumbent  upon  the^  appellant.  In  order 
to  avoid  the  effect  of  such  statute,  to  show 
that  It  was  entitled  to  the  benefit  of  laws 
and  rules  of  construction  pertaining  to  death 
benefit  certificates  issued  by  fraternal  bene- 
ficial associations.  It  may  be  conceded  that 
it  is  a  fraternal  beneficiary  association,  as 
defined  by  section  1408  of  the  Revised  Stat- 
utes of  the  state  of  MiBsouri,  and  we  think, 
under  the  opinions  In  the  case  of  Tice  v.  Sup. 
Lodge  of  Knights  of  Pythias,  123  Mo.  App. 
85,  100  S.  W.  519;  Id.,  204  Mo.  849,  102  S. 
Vr.  1013,  It  is;  but  this  is  not  enough.  As 
Is  said  In  Oruwell  v.  Nat.  Covmcll  of  K.  &  L. 
of  S.  (Mo.  App.)  104  S.  W.  885:  "To  receive 
the  benefit  of  the  liberal  laws  and  rules  of 
construction  pertaining  to  death  benefit  cer- 
tificates Issued  by  fraternal  beneficiary  as- 
sociations, defendant  had  the  burden  of  plead- 
ing and  proving,  not  only  that  It  possessed 
the  essential  qualifications  of  such  societies 
as  prescribed  in  section  1408,  Rev.  St.  1899 
(Ann.  St.  1906,  p.  1111),  but,  also,  that,  being 
incorporated  under  the  laws  of  another  state. 
It  had  been  admitted  to  do  business  In  this 
state  In  the  manner  provided  In  section  1410, 
Rev.  St.  1899  (Ann.  St  1906,  p.  1113).  The 
evidence  adduced  by  defendant  falls  short 
of  showing  that  It  was  qualified  for  admis- 
sion into  this  state  as  a  fraternal  beneficiary 
association;  but  bad  that  fact  been  made 
to  appear,  we  still  would  be  compelled  to  hold 
that  the  contract  cannot  be  considered  other- 
wise than  as  one  of  regular  Insurance,  since 
there  is  no  proof  In  the  record  that  defend- 
ant was  admitted  to  do  business  in  this  state 
as  a  fraternal  order.  It  averred  In  the  an- 
swer that  it  was  'doing  business  In  the  state 
of  Missouri  by  permission  and  license  of  said 
state,'  and  that  fact  if  it  existed,  should 
have  been  established  by  proof.  When  de- 
fendant admitted  the  execution  of  the  certifi- 
cate on  which  plaintiff  based  a  cause  of  ac- 
tion as  upon  a  policy  of  ordinary  life  insur- 
ance, and  further  admitted  the  fact  of  the 
death  of  the  assured,  the  prima  facie  right 
of  plaintiff  to  a  recovery  was  complete  and 
could  be  defeated  only  by  proof  of  defensive 
facts,  and,  obviously,  the  burden  of  pleading 
and  proving  such  facts  was  cast  on  defend- 
ant the  party  who  affirmed  their  existence. 
It  matters  not  that  the  certificate  indicates 
on  its  face  that  it  was  issued  by  a  fraternal 
beneficiary  association,  the  form  of  the  con- 
tract cannot  serve  to  confer  a  benefit  whkh 
the  law  provides  may  be  acquired  only  in  the 
particular   manner   prescribed.     Baltzell   ▼. 
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Modern  Woodman,  96  Mo.  App.  153,  71  S.  W. 
1071;  Logan  v.  Ins.  Co.,  146  Mo.  114,  47  S. 
W.  948;  Brassfleld  v.  Knights  of  Maccabees, 
92  Mo.  App.  102 ;  Herzberg  t.  Modern  Broth- 
erhood, 110  Mo.  App.  328,  85  S.  W.  986 ;  John- 
son T.  Sovereign  Camp,  119  Mo.  App.  98,  95  S. 
W.  951 ;  Morton  y.  Supreme  Council.  100  Mo. 
App.  76,  73  S.  W.  259.  It  follows  that  defend- 
ant must  be  denied  the  benefit  of  the  laws 
and  rules  relating  to  fraternal  orders,  and 
that  the  certificate  before  na  must  be  treat- 
ed as  one  tssned  by  a  corporation  of  another 
clasa" 

Under  this  decision,  there  being  no  evidence 
tending  to  show  that  appellant  had  been  ad- 
mitted to  do  business  in  the  state  of  Missouri 
in  the  manner  provided  in  section  1410,  Rev. 
St.  Mo.  1899,  the  contract  cannot  be  consid- 
ered otherwise  than  one  of  regular  instirance 
to  which  the  suicide  of  the  insured  is  no  de- 
fense. 

There  is  no  error  in  the  judgment,  and  it 
is  affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  ▼. 
DIXON. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1908.    Rehearing  Denied  April  22,  1908.) 

1.  Railkoads— Operation— Injubies  to  Ani- 
mals ON  Tback— Defects  in  Pence. 

Where  a  railroad  company  erects  a  fence 
alone  its  tracks,  it  owes  to  the  adjacent  owners 
the  duty  to  exercise  ordinary  care  to  keep  the 
fence  in  proper  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  }  1452.] 

2.  Same— Peoximate  Cause  of  Injury. 

Where  a  railroad  company  fails  to  keep  its 
fence  in  proper  condition,  and  horses  escaping 
onto  the  track  are  frightened  by  a  train  and 
run  onto  a  bridge,  where  they  are  injured  by 
falling  through  the  bridge,  the  negligence  in  not 
keeping  the  fence  repaired  is  the  proximate 
cause  of  the  injury,  rendering  the  railroad  com- 
pany liable. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1530.] 

Appeal  from  Hays  County  Court;  Ed  R. 
Kone,  Judge. 

Action  by  L.  R,  Dixon  against  the  Inter- 
national &  Great  Northern  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

R.  E.  McKie,  for  appellant  0.  T.  Brown, 
for  appellee. 

FISHETR,  C.  J.  This  is  a  suit  by  Dixon 
against  the  railway  company  to  recover  dam- 
ages on  account  of  injury  sustained  to  two 
of  his  horses  by  reason  of  the  alleged  negli- 
gence of  the  railway  company.  He  recovered 
judgment  in  the  court  below,  from  which  the 
railway  company  has  appealed. 

The~  facts  upon  which  the  plaintiff  bases 
bis  recovery  are  substantially  as  follows: 
The  plaintiff  owned  a  field  adjoining  appel- 
lant's right  of  way.  The  appellant's  right 
of   way    on   both   sides   of   the   track    waa 


fenced.  There  were  gates  In  the  right  of 
way  fence  on  each  side  of  the  track.  These 
gates  were  used  by  the  appellee  and  others 
In  passing  to  and  fro  over  and  across  the 
right  of  way.  The  animals  in  question  es- 
caped from  the  appellee's  field  through  the 
gate  in  the  right  of  way  fence  separating  ap- 
pellee's field  from  the  right  of  way.  There 
is  evidence  to  the  effect  that  that  gate  was 
placed  there  by  the  railway  c<Hupany,  and  it 
assimied  the  duty  of  keeping  it  in  proper  con- 
dition and  repair ;  and  the  gate,  for  the  pur- 
poses of  this  suit,  is  treated  by  the  appelhint 
as  a  part  of  its  right  of  way  fence.  Appel- 
lant permitted  the  latch  or  fastening  of  the 
gate  to  become  defective  and  out  of  repair, 
and  negligently  failed  to  remedy  the  defect 
and  to  keep  the  gate  closed,  and  It  is  on  ac- 
count of  this  negligence  that  the  plaintiff 
bases  his  cause  of  action.  After  the  animals 
had  gone  upon  the  track  they  were  discover- 
ed by  the  engineer  of  an  approaching  train, 
and  became  frightened  and  ran  down  the 
track  In  front  of  the  train,  and  fell  into  a 
bridge.  They  were  not  struck  by  the  loco- 
motive or  any  of  the  cars  constituting  the 
train.  After  they  fell  into  the  bridge  the 
train  was  stopped,  and  the  engineer  and  oth- 
er servants  of  appellant  in  charge  of  the 
train  removed  the  animals  from  the  bridge. 
As  a  result  of  the  fall  in  the  bridge  they 
sustained  certain  injuries,  and  it  is  for  the 
damages  arising  from  these  injuries  that  the 
plaintiff  sues. 

There  is  only  one  question  which  we  deem 
Important  to  consider.  In  fact,  as  we  con- 
strue appellant's  brief,  it  only  raises  one 
question  which  calls  for  a  determination  by 
this  court  It  is  the  contention  of  the  appel- 
lant that  as  the  animals  were  not  struck  by 
the  locomotive  or  any  part  of  the  train  the 
plaintiff  was  not  entitled  to  recover.  In  op- 
position to  this  the  plaintiff  asserts  the  lia- 
bility of  the  appellant  on  account  of  its  neg- 
ligence by  reason  of  the  defective  condition 
of  the  gate  or  the  latch  to  the  gate,  and  per- 
mitting it  to  remain  <^)en;  and  it  is  con- 
tended that  his  action  is  not  one  under  the 
statute,  but  it  is  a  common-law  action,  arising 
on  account  of  the  negligence  of  the  appellant 
It  is  held  in  Railway  Co.  v.  Hughes,  68  Tes. 
290,  4  S.  W.  492,  and  other  cases  construing 
arOcle  4528,  Rev.  St.  1895,  fixing  liability 
when  the  right  of  way  is  not  fenced,  that  no 
liability  results  unless  there  Is  a  physical 
contact  of  the  moving  engine  or  a  part  of 
the  train  with  the  animals  killed  or  injured. 
But  those  cases  admit  that  a  liability  might 
arise  on  account  of  negligence,  although  there 
is  no  contact  of  the  animal  with  the  moving 
train.  This  is  the  construction  placed  upon 
the  statute,  and,  if  the  cause  of  action  had 
been  based  upon  it  it  would  have  controlled 
the  disposition  of  this  case;  but  here  the 
case  as  made  by  the  plaintiff  is  one  solely  of 
negligence.  The  railway  company  has  seen 
fit  to  fence  its  right  of  way,  and,  if  by  its 
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negligence  U  has  j>ennitted  tbe  fence  to  be- 
come defective  and  stock  to  wander  upon 
tlie  track,  It  presents  a  case  In  which  It  is 
not  the  absence  of  a  fence  tbat  makes  it  lia- 
ble, but  a  case  in  which  its  negligence  was 
the  proximate  cause  of  the  injury.  When 
the  track  Is  not  fenced,  animals  upon  it  or 
near  it  have  tbe  means  of  escape  from  injury 
which  do  not  exist  when  the  track  Is  fenced 
on  both  sides;  and,  when  such  is  the  case, 
animals  which  are  permitted  to  enter  upon 
the  right  of  way  and  track  between  the  two 
fences  are  more  exposed  to  danger  and  more 
liable  to  sustain  Injury  than  would  be  the 
case  if  they  were  not  confined  to  the  narrow 
limits  of  the  right  of  way.  Suppose  that 
some  servant  or  agent  of  the  railway  com- 
pany for  whose  conduct  it  would  be  respon- 
sible drives  In  upon  the  track  and  the  In- 
closed right  of  way  animals  belonging  to 
some  one  else,  and  they  should  thus  become 
exposed  to  danger  from  a  moving  train,  and 
from  fright  or  other  causes  run  into  a  bridge 
on  the  track  or  Into  the  right  of  way  fence 
and  sustain  and  receive  Injuries ;  could  it  be 
successfully  contended  that  the  railway  com- 
)>any  would  not  be  responsible?  The  basis 
for  such  claim  would  be  the  negligent  or 
wrongful  conduct  of  the  railway  company 
placing  the  animals  in  a  position  of  peril 
which  it  could  be  reasonably  expected  or 
contemplated  might  result  in  injury  to  the 
animals.  The  same  principle  would  apply 
and  result  follow  If  the  railway  company  by 
its  negligence  had  permitted  the  right  of  way 
fence,  which  Is  put  there  in  part  for  the  pur- 
pose of  excluding  stock,  to  become  so  defect- 
Ire  and  out  of  repair  that  stock  could  enter 
upon  the  right  of  way  and  track  through  the 
defective  fence.  If  the  duty  is  Imposed  upon 
the  railway  company  to  keep  its  fence  In 
proper  condition  in  order  to  exclude  stock, 
it  follows  that  the  failure  to  perform  this 
duty  would  be  negligence  for  which  it  could 
be  held  responsible,  provided  this  negligence 
was  the  proximate  cause  of  the  injury.  And 
as  to  this  question  it  is  clear  tliat  the  an- 
imals here  In '  controversy  would  not  have 
been  injured  but  for  the  negligence  of  the 
railway  company  in  permitting  the  defect 
to  exist  and  continue  in  the  right  of  way 
fence. 

It  may  be  conceded  that  the  railway  com- 
pany was  not  required  to  inclose  Its  track 
with  a  fence,  and  when  it  is  not  done  it 
would  only  be  held  liable  In  the  event  the 
locomotive  or  some  part  of  tbe  train  came 
in  contact  with  the  animal;  but,  when  a 
fence  is  erected  and  tbe  track  inclosed,  it 
must  exercise  ordinary  care  to  keep  the  fence 
in  a  proper  condition,  and  this  new  duty 
arises,  not  only  to  the  public,  but  to  adjacent 
owners,  so  that  harmful  results  may  not  fol- 
low from  the  failure  to  perform  this  duty. 
When  the  track  and  right  of  way  is  protected 
by  a  fence  erected  by  the  railway  company, 
and  under  its  control,  and  it  is  supposed  to 


be  sufBclent  to  prevent  stock  from  entering 
upon  tbe  track,  the  owner  of  the  adjacent 
inclosure  which  is  so  separated  from  the 
right  of  way  by  the  fence  should  be  permit- 
ted to  act  upon  the  assumption  that  he  can 
with  safety  to  his  stock  turn  them  into  the 
Inclosure,  resting  upon  the  belief  that  the 
railway  as  to  him  has  performed'  its  duty 
to  keep  the  fence  in  proper  condition.-  Of 
course,  if  there  is  no  duty,  there  can  be  no 
liability ;  but  in  a  case  of  this  character  the 
erection  of  the  fence  and  assuming  the  duty 
to  keep  It  in  repair  when  there  is  no  Indlca-. 
tlon  of  a  purpose  to  abandon  this  duty  is  an 
Implied  understanding  with  the  owner  that 
his  adjoining  inclosure  may  be  used  without 
danger  to  his  stock  trespassing  upon  the 
right  of  way  and  track. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 


SMITH  V.  BOOTY. 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
1908.     Rehearing  Denied  April  29,  1908.) 

Gaming— Gambling  Contbacis— Dkaling  in 
Futures. 

Where  transactions  between  a  broker,  en- 
gaged In  selling  grain  and  stocks,  and  a  client 
are  closed,  and  they  have  voluntarily  adjusted 
their  accounts,  suit  may  be  brought  for  the 
amount  so  ascertained;  and  It  Is  no  defense 
that  the  transactions  were  wagering  transac- 
tions, since  the  court  is  not  called  on  to  aid  in 
carrying  out  or  in  any  wise  to  effectuate  a  past 
illegal  contract  l>etween  them. 

Appeal  from  Travis  County  Court;  Joim 
W.  Homsby,  Judge. 

Action  by  Wade  M.  Smith  against  E.  F 
Booty.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

John  Dowell,  for  appellant  D.  8.  Cbess- 
ber,  for  appellee. 

RICE,  J.  Appellant  brought  this  suit  against 
appellee  to  recover  the  sum  of  $352.50,  al- 
leged In  his  first  count  to  have  l>een  obtain- 
ed from  him  by  appellee  through  fraud  and 
misrepresentation,  and  In  his  second  count 
that  said  money  had  been  paid  by  him  to 
appellee  through  mistake;  to  which  appel- 
lee interposed  a  general  demurrer  and  gen- 
eral denial,  and  pleaded  specially  that  the 
transaction  for  which  the  check  for  $352.60 
was  given  was  a  wagering  or  gambling  con- 
tract, against  public  policy,  and  therefore  the 
money  could  not  be  recovered  from  him  by  ap- 
pellant. Appellant  replied  by  supplemental 
I)etition,  setting  up  general  and  special  de- 
murrers, general  denial,  and  pleaded  specially 
that  the  check  was  never  paid  to  appellant, 
that  the  same  was  false  cmd  fraudulent,  and 
that  there  was  no  contract  or  relation  of  deal- 
ing in  futures  between  tbe  parties  as  to  this 
transaction,  and  that  the  money  for  which  the 
suit  was  brought  was  paid  to  appellee  In  a 
settlement  outside  of  any  such  transaction  of 
dealing  In  futures.    Tbe  court  overruled  all 
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the  demurrers,  and,  upon  trial  before  the 
court,  judgment  was  rendered  for  defendant, 
from  wblch  appellant  has  api)ealed. 

It  appears  from  the  evidence  that  at  the 
time  of  this  transaction  appellant  was  a  bro- 
ker, engaged  In  selling  grain,  stock,  etc.,  on 
the  market,  and  that  appellee  furnished  the 
money  with  which  to  buy  stocks  and  grains 
for  him  as  his  agent;  that  he  dealt  through 
Morehead  &  Co.  in  his  own  name,  and  that 
appellee  was  not  known  In  the  transaction; 
that  on  the  15th  of  August,  1906,  appellee. 
Booty,  had  with  appellant  two  separate  con- 
tracts, each  for  20,000  bushels  of  wheat,  and 
a  balance  to  cover  the  margins  on  said  two 
contracts  of  $47.50,  and  that  at  said  time 
appellee  gave  his  check  to  ai^llant  on  a 
bank  at  Georgetown,  Tex.,'  for  the  sum  of 
$862.50,  to  make  his  margin  of  $400  to  protect 
hlfi  contracts  In  the  event  the  market  changed 
against  him;  that  on  August  17th  appellee 
for  some  reason  became  dissatisfied,  and  de- 
manded a  settlement  from  appellant,  and  di- 
rected him  to  close  out  all  contracts  that  he 
had  with  him;  that  appellant,  acting  under 
said  instructions,  closed  out  all  stock  and 
grain  contracts  that  he  then  had  for  appellee, 
and  balanced  his  account  on  the  ledger,  mak- 
ing a  final  settlement  with  him,  at  which  time 
It  appeared  that  appellant  was  due  appellee 
the  sum  of  $862.50,  not  taking  into  considera- 
tion said  check  for  $352.50,  which  had  not 
been  paid,  but  which  fact  was  unknown  to 
appellant,  it  having  been  sent  on  by  him  to 
the  bank,'  nor  had  this  check  for  $352.50  been 
used  in  said  Illegal  business.  Appellant,  not 
having  the  ready  money  on  hand  with  which 
to  pay  appellee  the  said  sum  of  $862.50,  was 
preparing  to  give  him  a  check  therefor,  when 
appellee  suggested  that  said  check  should  be 
made,  not  only  for  the  $862.50  but  to  cover 
the  $352.50  check  which  he  had  formerly  giv- 
en appellant  on  August  15th.  Whereupon  ap- 
pellant asked  If  said  check  had  been  paid, 
and  appellee  replied  that  the  same  was  good ; 
the  banker  upon  which  It  was  drawn  having 
told  him  (appellee)  that  his  check  for  $10,000 
was  good  at  said  bank.  Relying  upon  this 
statement  so  made  by  appellee,  appellant 
drew  his  check  In  favor  of  appellee  upon  the 
Austin  National  Bank  for  $1,215,  wblch  check 
was  paid  to  appellee;  but  said  check  for 
$362.50  was  never  paid,  and  In  a  few  days 
thereafter  was  returned  to  appellant  unpaid, 
and  appellee  has  never  repaid  said  anxtunt. 
It  seems  therefore,  from  the  evidence,  that 
appellant  would  be  entitled  to  recover  this 
amount  from  appellee,  together  with  interest 
thereon  from  the  date  of  its  payment,  unless 
he  could  be  defeated  in  its  recovery  by  rea- 
son of  the  fact  pleaded  by  appellee  that  It 
was  given  in  satisfaction  of  a  wagering  con- 
tract, which  is  against  public  policy. 

Appellant  by  bis  fourth,  fifth,  and  rtxth 
assignments  of  error,  considered  together, 
urges,  in  effect,  that  the  court  erred  In  ren- 


dering Judgment  for  the  defendant  because 
the  undisputed  evidence  shows  that  the 
money  for  which  appellant  sues  was  obtained 
from  him  through  fraud  and  false  representa- 
tions and  deceit,  and  that  the  same  was  bis 
own  Individual  money  and  never  had  been 
used  in  any  Illegal  business,  and  that  defend- 
ant had  no  right,  title,  or  claim  to  the  same 
whatever.  We  think  that  where,  as  in  the 
present  case,  the  transactions  between  the 
parties,  based  upon  the  original  contract,  are 
closed,  and  they  have  voluntarily  settled  and 
adjusted  their  accounts  based  thereon,  and 
that  the  amount  thereof  has  been  determined 
between  them,  thai  suit  may  be  brought  for 
the  recovery  of  such  amount  so  ascertained, 
and  that  the  defense  set  up  by  appellee  there- 
to could  not  be  successfully  Interposed,  for 
the  good  and  sufficient  reason  that  the  court 
is  not  called  upon  to  aid  in  carrying  out  or  in 
any  wise  effectuating  the  past  illegal  contract 
between  them.  De  Leon  v.  Trevino,  49  Ter. 
88,  30  Am.  Rep.  101 ;  Lewis  v.  Alexander,  51 
Tex.  678;  Pfeufler  v.  Maltby,  64  Tex.  454,  38 
Am.  Rep.  631;  Floyd  v.  Patterson,  72  Tex. 
202,  10  S.  W.  626 ;  Williams  v.  Moore,  6  Tex. 
Civ.  App.  340,  26  S.  W.  1010 ;  2  Rose's  Notes, 
p.  872;  1  Page  on  Contracts,  p.  527,  and 
note  thereto;  Id.,  voL  2,  p.  1742,  t  1142. 

In  the  case  of  De  Leon  v.  Trevino,  supra, 
it  was  held  that  although  a  contract  may  be 
Illegal,  still  It  would  not  be  Illegal  or  Immoral 
for  the  parties  thereto,  after  Its  completion, 
to  fairly  settle  and  adjust  the  profits  and 
losses  which  have  resulted  therefrom.  The 
vice  of  the  contract  does  not  enter  Into  such 
settlement.  In  the  case  of  Brooks  ▼.  Martin, 
2  Wall.  (U.  S.)  70,  17  L.  Ed.  732,  It  was  held 
that  if  a  partnership  contract,  confessedly 
against  public  policy,  has  been  carried  oat, 
and  money  contributed  by  one  of  the  parties 
has  passed  Into  other  forms,  the  results  of  the 
contemplated  operation  completed,  a  partner 
in  whose  hands  the  profits  are  cannot  refuse 
to  account  for  and  divide  them,  on  the  ground 
of  the  Illegal  character  of  the  original  con- 
tract 

In  the  case  of  Planters'  Bank  t.  Union 
Bank,  16  Wall.  (U.  S.)  483,  21  L.  Ed.  473,  the 
court  says,  among  other  things:  "Nor  should 
the  court  have  charged  that,  in  the  clrvnun- 
stances  of  this  case,  no  action  would  lie  for 
the  proceeds  of  the  sales  of  the  Confederate 
bonds  which  had  been  sent  by  the  plaintiffs 
to  the  defendants  for  sale,  and  which  had 
been  sold  by  them,  though  the  proceeds  had 
been  carried  to  the  credit  of  the  plalntifla, 
and  made  a  part  of  the  account  It  may  be 
that  no  action  would  He  against  a  purchaser 
of  the  bonds,  or  against  the  defendants,  on 
any  engagement  made  by  them  to  sell.  Bnch 
a  contract  would  have  been  Illegal.  But 
when  the  Illegal  transaction  has  been  con- 
sununated,  when  no  court  has  been  called  up- 
on to  give  aid  to  It  when  the  proceeds  ot  the 
sale  luive  been  actually  received,  and  received 
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In  that  wblcb  tlte  law  recognized  as  having 
bad  value,  and  when  they  have  been  carried 
to  ibe  credit  of  the  plaintiffs,  the  case  Is 
different  The  court  Is  not  then  aslied  to  en- 
force an  illegal  contract  The  plaintiffs  do 
not  require  the  aid  of  any  illegal  transaction 
to  establish  their  case.  So  In  Sharp  t.  Tay- 
lor, 2  Phii.  Ch.  801,  where  a  bill  was  filed 
to  recover  a  moiety  of  freight  money,  the 
whole  of  which  bad  come  into  the  hands  of 
one  of  the  Joint  owners  of  the  vessel.  The 
defense  was  that  the  trade  In  which  the  ves- 
sel had  been  engaged,  and  in  which  the 
freight  bad  been  earned,  was  illegal,  and  in 
violation  of  the  navigation  laws;  but  the 
Chancellor  said:  'Can  one  of  two  partners 
possess  himself  of  the  property  of  the  firm, 
and  be  permitted  to  retain  it,  if  be  can  snow 
that  in  realizing  it  some  provision  In  some 
act  -of  Parliament  has  been  violated?  The 
answer  Is  that  the  transaction  alleged  to  be 
Illegal  Is  completed  and  closed,  and  will  not 
be  In  any  manner  affected  by  what  the  court 
Is  aslied  to  do  as  between  the  parties.' " 

Quoting  again  from  De  Leon  v.  Trevino, 
supra,  the  court  says:  "Is  this  not,  we  ask, 
equally  true  In  this  case?  The  partnership 
enterprise  In  which  appellees  and  De  Leon 
bad  been  engaged  had  been  fully  completed 
before  they  bad  voluntarily,  as  between  them- 
selves, adjusted  its  results.  If  the  enterprise 
bad  been  successful  and  De  Leon,  who  had 
been  the  active  partner,  had  been  found  to  be 
Indebted  to  appellee  for  profits,  under  the  au- 
thority of  cases  to  which  we  will  refer,  an 
action  might  have  been  maintained  against 
blm  by  appellees  for  their  share  of  them.  By 
the  terms  of  the  partnership  appellees  were 
to  famish  the  goods,  and  De  Leon  was  merely 
to  contribute  his  personal  services,  and  the 
profits  and  losses  were  to  be  mutually  di- 
vided. Does  It  make  any  difference  that  the 
notes  sued  on  were  given  in  liquidation  of  the 
portion  of  losses  and  merchandise  which  on 
settlement  De  Leon  was  found  to  be  due  ap- 
pellees, Instead  of  their  being  given  for  prof- 
Its?  If  there  had  been  no  settlement  of  the 
copartnership  affairs,  if  there  had  been  no 
new  contract,  It  may  be  that  appellees  could 
not  maintain  an  action  for  a  contribution  to 
liquidate  the  losses  incurred,  or  for  the  re- 
covery of  their  half  of  them,  If  they  had  paid 
them  all,  though  the  cases  to  which  we  refer 
seem  to  Imply  that  they  might,  aitd  certainly 
bold  that  they  could  have  recovered  if  such 
losses  had  been  paid  at  his  request  or  express 
consent  In  such  case,  it  might  be  said  that 
the  action  was  upon  the  original  Illegal  con- 
tract; but  by  the  voluntary  settlement  and 
adjustment  of  the  partnership  affairs,  and  the 
giving  of  the  notes  sued  upon,  the  illegal 
transaction  was  completed  and  closed,  and  an 
entirely  new  undertaking  entered  into.  These 
cases,  we  tbink,  clearly  show  that  a  contract 
or  undertaking  to  pay  either  profits  or  losses 
incurred  in  an  Illegal  enterprise  cannot  be 
Impeached  by  showing  that  the  partnership 
enterprise  in  which  such  profits  or  losses  ac- 


crued was  Illegal :  that  tbey  are  collateral  to, 
and  not  a  part  of,  the  illegal  contract,  which 
had  been  by  voluntary  settlement  fully  com- 
pleted and  ended  before  the  contract  or  un- 
dertaking upon  which  the  suit  is  brought  was 
entered  into.  Such  contracts  are  therefore 
regarded  by  the  courts  as  standing  upon  an 
altogether  different  footing  from  a  renewal 
of,  or  a  new  security  given  for,  an  original 
illegal  contract" 

There  are  other  assignments  urged  by  BlP- 
pellant ;  but.  In  the  view  we  take  of  this  case, 
It  will  be  unnecessary  to  consider  them.  For 
the  error  indicated,  the  Judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


STONB  et  al.  v.  WOLFB.» 

(Court  of  eivil  Appeals  of  Texas.     April   15. 
1008.) 

1.  IN»AHT8—C0NVKTANCES— Effect. 

A  deed  of  a  minor  is  not  absolutely  void, 
but  only  voidable,  and  unless  he  disaffirms  the 
deed  within  a  reasonable  time  after  attaining 
majority  it  is  binding  upon  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Infants,  M  41-56.] 

2.  Sake  —  Avoidance  —  Time  in  Which  to 
Avoid — Reasonable  Time. 

Defendant,  while  a  minor  17  jreais  of  age, 
joined  with  her  sisters  in  conveying  to  their 
father  land  in  which  she  had  an  interest,  and 
two  years  thereafter  her  disabilities  as  a  minor 
were  removed  by  judicial  proceedings,  and  about 
two  years  after  the  removal  of  her  disabilities 
her  father  requested  her  to  join  in  a  convey- 
ance of  the  land,  which  she  refused  to  do,  assert- 
ing that  she  owned  an  interest  therein.  There 
was  no  proof  of  any  former  act  of  disaffirmance, 
but  she  had  signed  the  deed  to  her  father  with- 
out understanding  its  effect,  and  because  her 
sisters  signed  it,  and  received  no  part  of  the 
consideration  therefor,  and  had  lived  with  her 
father  at  and  before  tliat  time  up  to  the  trial. 
Held,  that  defendant,  under  the  circumstances, 
disaffirmed  the  deed  to  her  father  within  a  rea- 
sonable time  after  her  disabilities  of  minority 
were  removed,  and  was  not  bound  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Infants,  §§  54,  55.] 

Appeal  from  District  Court,  McLennan 
County;   Marshall  Snrratt  Judge. 

Action  by  Mary  V.  Wolfe  against  J.  E. 
Stone  and  others.  From  a  Judgment  for 
plaintiff  against  two  of  defendants,  they  ap- 
peal.   Reversed  and  remanded. 

D.  A.  Kelley,  for  appellants.  Eugene  Wil- 
liams and  W.  B.  Carrington,  for  appellee. 

KEY,  J.  This  suit  involves  the  title  to  cer- 
tain real  estate  In  the  city  of  Waco.  The 
plaintiff  alleged  and  proved  a  contract  be- 
tween herself  and  the  defendant  J.  E.  Stone 
for  the  purchase  of  the  property  for  a  oon- 
sideratlon  of  $4,000.  There  were  two  other 
defendants,  one  being  a  Mrs.  Huttner  and  the 
other  Miss  Pearl  Stone,  a  daughter  of  J.  E. 
Stone.  The  plaintiff  alleged  that  they  were 
■ettlng  up  some  character  of  claim  to  the 

*Applleatloii  for  writ  o(  error  dtsmlsaed  by  Su- 
preme Court  tor  want  of  jurisdiction. 
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pr3perty.  The  case  was  tried  before  the 
court  without  a  Jury,  and  Judgment  render- 
ed for  the  plaintiff  for  the  property  In  contro- 
versy, bat  decreeing  that  Mrs.  Huttner  bad 
a  lien  thereon,  which  should  be  paid  out  of 
the  purchase  money  owing  by  the  plaintiff 
to  J.  B.  Stone.  J.  E.  Stone  and  Miss  Pearl 
Stone  have  appealed. 

We  overrule  all  of  the  assignments  of  er- 
ror except  the  sixth,  which  presents  the  ques- 
tion of  the  plaintiff's  right  to  recover  as 
against  Miss  Pearl  Stone.  She  inherited  an 
Interest  in  the  property  from  her  deceased 
mother,  and  when  she  was  a  minor,  only  17 
years  of  age,  executed  a  deed  conveying  it 
to  J.  E.  Stone,  her  father.  That  deed  was 
made  on  November  15,  1902,  and  on  August 
4,  1904,  Miss  Pearl  Stone's  disabilities  of 
minority  were  removed  in  a  Judicial  proceed- 
ing instituted  for  that  purpose.  On  June  8, 
1906,  J.  E.  Stone  requested  his  daughter 
Pearl  to  sign  a  deed  Joining  him  In  conveying 
the  property  to  the  plaintiff,  which  she  re- 
fused to  do,  asserting  that  she  owned  an  In- 
terest in  it.  There  was  no  proof  of  any  for- 
mer act  of  disaffirmance  on  the  part  of  Miss 
Pearl  Stone,  and  for  that  reason  the  trial 
court  seems  to  have  held  that  her  deed  to 
her  father,  executed  while  she  was  a  minor, 
was  binding  upon  her.  We  are  aware  of 
the  rule  in  this  state  to  the  effect  that  the 
deed  of  a  minor  is  not  absolutely  void,  but 
Is  only  voidable,  and  that,  imiesa  the  grantor 
(lisafBrms  the  deed  within  a  reasonable  time 
after  attaining  hla  majority,  it  will  be  bind- 
ing upon  him.  But,  applying  that  rule  to  the 
peculiar  facts  of  this  case,  even  conceding, 
as  we  do,  that  Pearl  Stone  attained  her  ma- 
jority when  her  disabilities  were  removed. 
It  seems  to  us  that  she  has  disaffirmed  her 
deed  to  J.  E.  Stone  within  a  reasonable  time. 
She  testified,  in  substance,  that  when  she 
signed  that  deed  she  did  not  understand  its 
purport  and  effect  She  said  she  signed  it 
because  her  brothers  and  sisters  signed  it, 
and  she  was  requested  to  do  so.  The  evi- 
dence indicates  with  reasonable  certainty 
that  at  that  time  she  resided  with  her  father, 
and  has  continued  to  do  so  up  to  the  time  of 
the  trial.  She  testified  that  she  received  no 
part  of  the  consideration  recited  In  the  deed. 
There  was  no  testimony  tending  to  show  that 
after  the  removal  of  her  disabilities  her  fa- 
ther, in  her  presence,  asserted  sole  ownership 
of  the  property.  In  fact,  it  was  not  shown 
that  she  had  not  remained  in  Joint  possession 
with  him  and  received  her  proportionate 
share  of  the  income  derived  from  the  prop- 
erty. In  short,  the  testimony  fails  to  dis- 
close that  any  circumstance  had  arisen  which 
required  her  to  either  disaffirm  or  acquiesce 
In  the  deed  referred  to.  Furthermore,  while 
legally  speaking  she  was  emancipated  by  the 
Judicial  removel  of  her  disabilities,  still  the 
grantee  in  the  deed  was  her  father,  she  was 
a  member  of  his  family,  remained  vmder  his 
roof,  and  doubtless  looked  to  him  for  pro- 
tection as  to  prc4;>erty  rights  aa  well  as  in 


other  respects.  Rosenbaum  v.  Roche  (Tex. 
Civ.  App.)  101  8.  W.  1164. 

This  being  the  case,  under  the  circumstan- 
ces disclosed  by  the  record,  we  are  of  opluion 
that  the  court  erred  in  holding  that  Miss 
Pearl  Stone  was  bound  by  the  deed  referred 
to  and  had  no  title  to  the  property;  and  for 
that  error  the  Judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


HOUSTON  A  T.  C.  R.  CO.  et  al.  v.  ROBERTS 

et  al. 
(Court  of  Civil   Appeals   of   Texas.     April  8, 

1908.) 

1.  Neouobnok— "OaniKABT   Cabe"— Defini- 

TIOR. 

An  instmction  defining  "ordiaair  care"  to 
be  that  degree  of  care,  precaution,  or  dilig^'nce 
whlcli  may  properly  be  expected  or  required,  hav- 
ing regard  to  the  nature  of  the  act  or  duty  and 
to  the  attending  circumstances,  is  not  erroneous. 

[£!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i  6. 

For  other  definitions,  see  Words  and  Pbrasex, 
vol.  6.  pp.  5029,  5042;  vol.  8,  pp.  7739,  7740.] 

2.  Tbiai.  —  iNSTBTjcnoRB  —  "Reasorable 
Time." 

An  instruction  defining  "reasonable  time" 
to  be  such  length  of  time  as  may  fairly,  proper- 
ly, and. reasonably  be  allowed  or  required,  having 
regard  to  the  nature  of  the  act  or  duty  and  to 
the  attending  circumstances,  is  not  erroneous, 
though  unnecessary,  since  the  average  juror  is 
supposed  to  know  what  the  term  means. 

[Ed.  Note.— For  cases  in  point,  see  C^nt.  Dig. 
vol.  46,  Trial,  f  489. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6977,  5983;   vol.  8,  p.  7780.] 

3.  Save  —  Issues  not  Sustained  bt  Evi- 
dence—Sdbuission. 

An  issue  not  sustained  by  evidence  is  im- 
properly submitted  to  a  jury. 

SEd.  Note. — For  cases  in  point,  see  Cent.  D'C 
.  46,  Trial,  ii  596-612.] 

Appeal  from  District  Court,  Uano  County ; 
Clarence  Martin,  Judge. 

Action  by  W.  H.  Roberts  and  others  against 
the  Hoostcm  &  Texas  Central  Railroad  Com- 
pany and  ottaera.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal  Reversed  and  re- 
manded. 

For  opinion  on  certified  questions  to  Su- 
preme Court,  see  108  S.  W.  808. 

S.  R.  Fisher,  J.  W.  Terry,  J.  H.  Tallichet. 
S.  W.  Fisher,  and  Baker,  Botts,  Parker,  and 
Garwood,  for  appellants.  McLean  and 
Spears,  for  appellees. 

RICE,  J.  This  was  a  suit  by  W.  H.  Rob- 
erts and  C.  E.  Schults  against  the  Houston  & 
Texas  Central  Railroad  Company,  the  Gulf. 
Colorado  &  Santa  F6  Railway  Company,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  for  the  recovery  of  damages  to  a 
shipment  of  stock  cattle  from  Uano  and 
Marble  Falls,  Tex.,  to  Fairfax,  Okl.,  on  or 
about  the  19th  of  April,  1906.  based  upon 
alleged  delays  and  rough  handling  of  said 
shipment  while  being  transported.     A  Jtuy 
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trial  resulted  In  a  verdict  and  Judgment  for 
tbe  plaintiffs  against  the  Houston  &  Texas 
Central  Railroad  Company  for  $207.65, 
against  the  Golf,  Colorado  &  Santa  F6  Rail- 
way Company  for  $622.95,  and  against  the 
Atchison,  Tojieka  &  Santa  F6  Railway  Com- 
pany for  $298.50,  from  which  Judgment  this 
appeal  is  prosecuted. 

By  their  first,  second,  and  third  assign- 
ments of  error  appellants  raise  practically 
the  same  questions,  for  which  reason  they 
will  be  considered  together.  It  is  urged 
thereunder  that  the  court  erred  in  permitting 
the  plaintiff  Roberts  to  testify  that  from  32 
to  36  hours  was  a  reasonable  time  within 
which  to  transport  a  train  of  cattle  from 
Llano  to  Fairfax,  when  they  are  transported 
with  ordinary  care  and  diligence,  because  it 
is  contended  that  said  testimony  was  the  opin- 
ion or  conclusion  of  the  witness  on  a  mixed 
qaestlon  of  law  and  fact.  While  the  plain- 
tiff Roberts  was  on  the  stand  his  counsel  pro- 
pounded the  following  question:  "From  your 
knowledge  and  exi>erience  as  a  cattleman, 
and  from  your  exi)erlence  in  shipping  cattle 
to  the  territory  and  vicinity  over  these  roads, 
having  gone  with  several  shipments  over  the 
roads  by  which  these  cattle  were  shipped, 
what  is  a  reasonable  time  within  which  to 
transport  a  train  of  cattle  from  Llano  to 
Fairfax,  when  they  are  transported  with  or- 
dinary care  and  diligence?"  To  which  the 
witness,  over  the  objection  of  the  appellants, 
answered  that  he  had  bad  them  to  make  It 
In  34  hours,  and  was  tfioroughly  satisfied 
anywhere  from  30  to  36  hours  would  be  a  rea- 
sonable time.  The  plaintiffs  were  likewise 
asked  if  they  knew  what  the  market  value  of 
these  cattle  would  have  been  in  Fairfax  had 
they  been  transported  with  ordinary  care  and 
diligence  In  the  condition  they  would  have 
been  in  liad  they  been  so  transported.  Ob- 
jection was  made  to  the  witnesses  answer- 
ing said  question  on  the  ground  that  their 
answer  would  Involve  their  opinion  or  con- 
clusion as  to  what  was  ordinary  care  and 
diligence,  and  would  be  permitting  the  wit- 
nesses to  give  their  opinion  on  a  mixed  ques- 
tion of  law  and  fact.  The  objection  being 
overruled,  the  witnesses  answered  that  they 
did  know,  and  that  the  value  would  have  been 
about  $18  per  head.  At  a  former  day  of  this 
term  of  this  court,  the  questions  arising  In 
this  case,  as  above  outlined,  were  certified  to 
the  Supreme  Court,  as  to  whether  or  not  the 
admission  of  said  testimony  over  the  appel- 
lants' objection  was  error,  and  In  answer  to 
which,  by  an  opinion  handed  down  by  said 
court  on  the  lltb  day  of  March,  1908,  said 
court  held  that  said  testimony  should  not 
have  been  allowed,  holding  that  same  in- 
volved the  opinion  of  the  witnesses  upon  a 
mixed  question  of  law  and  fact,  and  was  im- 
proper and  ought  not  to  have  been  admitted, 
the  court  saying  that  the  witness,  "In  an- 
swering, if  he  answered  Intelligently,  must 
have  determined  for  himself  what  would 
constitute  ordinary  care,  and  then  have  de- 


duced from  a  consideration  of  all  the  ele- 
ments that  would  in  his  opinion  enter  into 
the  question  of  the  time  reasonably  neces- 
sary for  the  transportation  In  the  exercise  of 
such  care,  a  conclusion  as  to  what  that  time 
should  be.  The  elements  or  facts  which 
should  be  considered  were  first  to  be  deter- 
mined in  part  by  the  court  in  the  admission 
and  exclusion  of  evidence,  and  the  conclu- 
sion to  be  drawn  from  them  as  to  the  time 
reasonably  required  to  carry  the  cattle  to 
their  destination  with  ordinary  diligence  was 
then  to  be  drawn  by  the  Jury  by  applying  to 
the  facts  admitted  In  evidence  their  own  Judg- 
ment as  to  what  would  constitute  ordinary 
diligence  and  a  reasonable  time.  The  opinion 
of  the  witness,  therefore,  was  given  in  part 
upon  questions  of  law  addressed  to  the  court, 
and  in  part  upon  conclusions  of  fact  to  be 
drawn  by  the  Jury."  The  court,  further  hold- 
ing that  the  fact  that  the  witness  may  have 
possessed  greater  knowledge  as  to  the  ex- 
istence of  facts  entering  into  the  inquiry 
than  the  Jury  are  supposed  to  have  had,  did 
not  make  such  a  conclusion  as  this  admis- 
sible ;  citing  in  support  of  said  ruling  G.,  H. 
&  W,  Ry.  Co.  V.  Hall.  78  Tex.  170,  14  S.  W. 
259,  9  L.  R.  A.  298,  22  Am.  St.  Rep.  42,  and 
Scalf  V.  Collin  County,  80  Tex.  517,  16  S.  W. 
314.  There  being  error  in  the  admission  of 
this  testimony,  these  assignments  are  sus- 
tained. 

We  do  not  think  there  is  any  error  as  com- 
plained of  In  appellants'  fourth  assignment  of 
error,  because  we  believe  the  testimony  of 
Schults  was  not  a  voluntary  statement,  but 
was  responsive  to  the  question  asked ;  nor 
do  we  believe  that  his  answer  thereto  is 
shown  to  have  been  based  upon  an  isolated 
trip,  as  contended  for  by  appellants;  and 
therefore  overrule  this  assignment. 

Appellants  by  their  fifth  assignment  urge 
that  the  court  erred  in  its  definition  of  ordi- 
nary care ;  the  court  having  defined  the  same 
to  be  that  degree  of  care,  precaution,  or  dili- 
gence which  may  properly  be  expected  or  re- 
quired, having  regard  to  the  nature  of  the 
act  or  duty,  aud  to  the  attending  circum- 
stances ;  and  by  their  sixth  assignment  urge 
that  the  court  erred  In  its  definition  of  rea- 
sonable time,  which  is  stated  in  the  charge 
to  be  "such  length  of  time  as  may  fairly, 
properly,  and  reasonably  be  allowed  or  re- 
quired, having  regard  to  the  nature  of  the 
act  or  duty  and  to  the  attending  circum- 
stances." While  we  do  not  concur  In  appel- 
lants' contention,  and  think  the  objections 
hypercritical,  still  we  would  suggest  that  It 
might  be  better  to  conform  to  the  usual  def- 
inition of  ordinary  care  as  laid  down  by  the 
text-writers  and  decisions,  and  It  would  prob- 
ably be  best  not  to  undertake  to  define  what 
is  reasonable  time,  because  this  is  an  expres- 
sion which,  in  our  Judgment,  needs  no  deflnl- 
I  tlon,  as  the  average  Juror  Is  supposed  to  know 
what  is  meant  by  the  same. 

Under  the  seventh,  eighth,  aud  ninth  as- 
signmenta  of  error  it  is  complained,  first. 
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that  the  court  erred  In  that  paragraph  of  Its 
charge  which  submitted  to  the  Jury  the  ques- 
tion as  to  whether  or  not  plaintiffs'  cattle 
were  negligently  handled  or  transported  by 
the  Houston  ft  Texas  Central  Railroad  Com- 
pany, in  addition  to  the  question  whether  oi 
not  such  cattle  were  unreasonably  delayed  by 
said  company.  This  charge,  so  far  as  related 
to  negligent  or  rough  handling  of  said  cattle 
by  said  company,  was  unwarranted  by  the 
evidence;  there  being  nothing  to  show  any 
rough  handling  of  the  cattle  by  said  com- 
pany during  said  shipment,  and  we  sustain 
the  objection  made  to  said  charge  on  this 
ground,  but  overrule  the  objection  made  there- 
to so  far  as  the  same  submits  to  the  Jury  the 
issue  of  delay  in  said  shipment  by  said  com- 
pany, because  there  was  evidence  upon  this 
last  issue.  Appellants'  objection  to  the 
charge  on  the  ground  that  it  submitted  to 
the  Jury  the  issue  as  to  whether  or  not  the 
plaintiffs'  cattle  were  negligently  or  unrea- 
sonably delayed  by  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  is  overruled, 
because  there  Is  evidence  In  the  record  war- 
ranting the  submission  of  said  Issue.  Ap- 
pellants' objection  to  the  charge  on  the  ground 
that  it  submitted  to  the  jury  an  issue  as  to 
whether  said  shipment  of  cattle  was  negli- 
gently and  unreasonably  delayed  by  the  At- 
chison, Topeka  ft  Santa  F6  Railway  Com- 
pany is  sustained;  there  being  no  evidence 
of  delay  by  said  road  found  in  the  record. 
We  do  not  believe  there  is  any  merit  in  the 
contention  urged  by  appellants  in  their  fifth 
proposition  under  these  assignments,  for  the 
reason  that  subsequent  portions  of  the  charge 
expressly  limit  the  right  to  recover  on  the 
part  of  plaintiffs  against  each  company  for 
such  damages  as  may  have  been  shown  by  the 
evidence  to  have  been  occasioned  by  them, 
respectively.  If  any,  and  we  do  not  think  the 
Jury  could  have  been  misled  by  this  abstract 
statement  In  a  former  portion  of  the  charge, 
as  complained  of. 

The  remaining  assignments  of  error  are 
each  addressed  to  the  alleged  insufficiency  of 
the  evidence  to  support  the  verdict,  but,  un- 
der the  view  we  take  of  this  case,  it  is  un- 
necessary for  us  to  discuss  these  assignments ; 
this  being  a  matter  peculiarly  within  the 
province  of  the  jury  to  determine  upon  the 
evidence  submitted  to  them. 

For  the  errors  heretofore  pointed  out,  the 
Judgment  of  the  court  below  will  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


INTERNATIONAL  ft  G.  N.  R.  CO.  v.  VOSS. 

(Court  of  Civil  Appeals  of  Texas.     March  18, 
1908.    Rehearing  Denied  April  22,  1908.) 

1.  AoBTctTLTtiRE— Johnson  Gsabs  on  Right 
or  Way— Effect  of  Statute. 

Johnson  Grass  Act  April  18,  1901,  §  2 
(Laws  27th  Leg.  p.  283,  c  117),  providing  for  a 
$25  penalty  in  favor  of  the  owner  of  contiguous 


land  where  a  railway  company  permits  Johnson 
grass  to  go  to  seed  upon  its  ri^t  of  way,  con- 
templates a  separate  penalty  for  each  act  in 
permitting  the  grass  to  go  to  seed ;  the  act  not 
being  continuous. 
2.  Evidence— Judicial  Notice— Matobitt  or 

Grass. 

The  Court  of  Civil  Appeals  will  not  take 
judicial  notice  of  how  often  during  each  year 
Johnson  grass  goes  to  seed. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  6.] 

8.  Statutes  —  Penai,  Statutes  —  Rvix  or 

CONSTBUCnON. 

The  rule  of  strict  construction  governing 
courts  in  construing  penal  statutes  does  not 
prevent  them  from  inquiring  into  the  evil  sought 
to  be  remedied,  and  the  legislative  intention 
obvious  from  the  terms  of  a  statute,  in  determin- 
ing its  nature,  scope,  and  effect. 

[E3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {{  262,  322,  323.] 

4.  Appeai/— Review— Pbesumptions. 

Where  plaintiff  sued  for  six  separate  penal- 
ties covering  successive  years  and  recovered  two, 
and  it  appears  that  he  was  not  entitled  to  re- 
cover for  the  first  two  years,  to  support  the 
judgment  the  Court  of  Civil  Appeals  will  as- 
sume the  two  recovered  covered  the  subsequent 
years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Eirror,  fi  3673-367^] 

6.  AOBicuLTUBB— Johnson  Gbass  on  Right 
OF  Wat— Adjoining  Owneb's  Rights. 
Under  Johnson  Grass  Act  April  IS,  1901 
(Laws  27th  Leg.  p.  283,  c.  117),  prohibiting  an 
owner  of  land  contiguous  to  a  nmway  right  of 
way  who  permits  such  grass  to  go  to  seed  on 
his  land  from  recovering  a  penalty  from  the 
company  for  its  permittmg  such  condition  on 
the  right  of  way,  by  permitting  the  condition  on 
his  land  in  certain  ^ears,  an  owner  is  not  pre- 
cluded from  recovering  the  penalty  in  subse- 
quent years  in  which  toe  company  does,  and  he 
does  not,  permit  such  condition. 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  Fritz  Voss  against  the  Interna- 
tional ft  Great  Northern  Railroad  Company. 
From  a  Judgment  of  the  county  court  for 
plaintiff,  on  appeal  from  justice  court,  de- 
fendant appeals.    Affirmed. 

See  99  S.  W.  189. 

Henderson  ft  Lockett,  for  appellant. 

FISHER,  C.  J.  This  is  a  suit  by  Vos» 
against  the  railway  company  to  recover  $150 
penalties  provided  for  by  the  act  of  the  L%- 
Islature  approved  April  18, 1901,  on  page  283, 
c.  117,  of  the  Session  Laws  of  the  Twenty- 
Seventh  Legislature,  commonly  known  as 
the  "Johnson  Grass  Act"  The  appellee  re- 
covered a  judgment  in  the  Justice's  court, 
from  which  the  appellant  appealed  to  the 
county  court,  and  there  judgment  was  ren- 
dered against  It  for  the  sum  of  $50  fOr  two 
violations  of  the  law  in  question,  which  la 
the  basis  of  this  appeal.  It  is  alleged  In  ap- 
pellee's claim  that  the  railway  company,  dur- 
ing the  years  1902,  1903,  1904,  and  1905,  and 
twice  during  the  year  1906,  permitted  John- 
son grass  to  mature  and  go  to  seed  upon  its 
right  of  way  contiguous  to  his  land,  and  for 
each  act  so  alleged,  the  appellee  sues  to  r» 


Digitized  by 


Google 


Tex.) 


INTERNATIONAL  4  G.  N.  R.  CO.  T.  VOSS. 


985 


cover  the  penalty  of  |25  provided  by  tbe 
statute. 

The  first  aBslgnment  of  wror  raises  the 
question  that  under  the  facts  as  pleaded  the 
appellee  could  recover  for  only  one  violation 
of  the  law ;  that  tbe  statute  did  not  contem- 
plate that  a  penalty  would  be  allowed  for 
each  act  of  permitting  Johnson  grass  to  ma- 
ture and  go  to  seed.  We  cannot  acc^t  aa 
correct  this  construction  of  the  statute.  By 
Its  terms  it  is  made  unlawful  for  tbe  railway 
company  to  permit  Johnson  grass  to  mature 
and  go  to  seed  upon  its  right  of  way ;  and  by 
the  second  section  of  the  act  a  itenalty  is  pro- 
vided in  favor  of  the  owner  of  the  contiguous 
lands  In  the  sum  of  |25,  and  also  an  addition- 
al sum  as  damages,  which  latter  item  is  not 
involved  In  this  controversy.  Tbe  objection 
to  the  Judgment  presented  by  this  assignment, 
when  analysed,  raises  this  exact  question: 
When  tbe  railway  company  has  once  violated 
the  terms  of  this  statute  by  permitting  John- 
son grass  to  mature  and  go  to  seed,  is  it  there- 
after for  all  time  to  come  relieved  from 
liability  from  tbe  operation  of  tbe  terms  of 
the  statute?  Tbe  question  itself,  it  seems  to 
ns,  suggests  its  answer.  A  railway  company 
may  permit  Johnson  grass  to  mature  and  go 
to  seed,  and  the  harmful  results  from  this 
act  to  the  owner  of  tbe  premises  contiguous 
to  tbe  right  of  way  may  be  removed  by  tbe 
absolute  destruction  of  the  Johnson  grass  up- 
on the  right  of  way  and  adjacent  premises, 
and  thereafter .  the  railway  company  may 
again  permit  the  Johnson  grass  to  mature 
and  go  to  seed,  and  again  occasion  the  same 
harmful  results  to  tbe  adjacent  owner  that 
was  produced  in  the  first  instance.  Further, 
the  railway  company  may  have,  at  some  time 
in  tbe  past,  violated  tbe  statute  by  permitting 
Johnson  grass  to  mature  and  go  to  seed,  and 
for  this  infraction  of  the  law  it  may  have  be- 
come liable  by  Judgment  and  paid  the  penalty 
provided  in  tbe  statute;  and  thereafter, 
through  acts  of  diligence  for  a  number  of 
years,  have  prevented  the  Johnson  grass  from 
maturing  and  going  to  seed,  and  subsequently, 
by  failure  to  exercise  care,  bad  again  permit- 
ted it  to  mature  and  go  to  seed.  To  bold  in 
such  cases  that  tbe  railway  company  would 
not  be  liable  would  be  doing  violence  to  tbe 
purpose  and  intention  of  the  law,  and  would 
have  the  effect  to  perpetuate  the  evil  sought 
to  be  remedied  and  denounced  by  the  statute. 

There  is  evidence  to  the  effect  that  during 
each  of  the  years  1902,  1903,  1904,  1905,  and 
twice  during  the  year  1906,  tbe  defendant 
permitted  Johns«n  grass  to  mature  and  go  to 
seed  on  its  right  of  way  and  contiguous  to 
the  plaintiff's  farm  and  immediately  adjoin- 
ing same.  There  Is  no  evidence  In  the  record 
showing  bow  often  during  each  year  Jotmson 
grass  will  mature  and  go  to  seed,  and  It  is 
not  a  fact  of  which  we  will  take  Judicial  no- 
tice ;  but  we  can  safely  assume  that  it  is  not 
continually  in  a  state  of  maturity,  and  Is  not 
at  all  times  during  tbe  year  producing  seed. 


Therefore  the  act  denounced  and  sought  to 
be  prohibited  by  the  statute  Is  not  continuous. 
If  it  was  of  such  a  nature  there  might  be 
much  force  in  tbe  contention  of  the  appellant 
The  evil  sought  to  be  remedied  is  to  prevent 
Johnson  grass  from  spreading  and  injuring 
the  land  of  the  adjacent  owner ;  and  it  is  clear 
from  the  act  upon  this  subject  that  the  Leg- 
islature regarded  that  It  was  through  the 
scattering  and  distribution  of  the  seed  that 
this  harmful  result  would  be  produced.  There 
is  nothing  in  the  law  that  suggests  the  idea 
that  all  tbe  injury  that  could  result  to  the 
land  of  tbe  adjoining  owner  would  follow 
from  one  act  of  permitting  the  grass  to  mature 
and  go  to  seed;  but,  on  the  contrary,  it  is 
more  reasonable  to  assume  that  the  more 
frequently  it  was  permitted  to  mature  and 
the  more  seed  was  produced,  the  more  harm- 
ful would  be  the  results  lUcely  to  follow.  Tbe 
rule  of  strict  construction  that  governs  the 
courts  in  construing  statutes  of  this  character 
is  not  held  to  mean  that  you  are  not  permit- 
ted, in  determining  its  nature,  scope,  and 
effect,  to  Inquire  Into  tbe  evil  sought  to  be 
remedied,  and  tbe  legislative  intention  obvi- 
ous from  tbe  terms  of  tbe  law.  As  said  in 
United  States  v.  Lacher,  134  U.  S.  624,  10 
Sup.  Ot  625,  33  L.  Ed.  1080,  "There  can  be 
no  constructive  offenses,  and  before  a  man 
can  be  punished  bis  case  must  l>e  plainly  and 
unmistakably  within  the  statute.  But  though 
penal  laws  are  to  be  construed  strictly,  yet 
the  intention  of  the  Legislature  must  govern 
in  the  construction  of  penal  as  well  as  other 
statutes,  and  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature ;  that  the  proper  course  is  to 
search  out  and  to  follow  the  true  Intention  of 
the  Legislature,  and  to  adopt  that  sense  of  tbe 
words  which  harmonizes  best  with  the  con- 
text and  promotes  in  the  fullest  manner  the 
apparent  policy  and  object  of  the  law.  Tbe 
rule  that  statutes  of  this  class  are  to  be  con- 
strued strictly  Is  far  from  being  a  rigid  and 
unbending  one;  or  rather  it  has  in  modem 
times  been  so  modified  and  explained  as  to 
mean  that  penal  provisions,  like  all  others, 
are  to  be  fairly  construed  according  to  the  leg- 
islative intent  as  expressed  in  the  enactment ; 
tbe  courts  refusing,  on  tbe  one  hand,  to  ex- 
tend the  punishment  to  cases  wbicu  are  not 
clearly  embraced  in  them,  and,  on  tbe  other, 
equally  refusing,  by  any  mere  verbal  nicety, 
forced  construction  or  equitable  interpreta- 
tion to  exonerate  parties  plainly  within  their 
scope." 

There  is  another  objection  urged  by  the  ap- 
pellant to  the  Judgment  of  the  trial  court,  and 
this  Is  based  upon  evidence  showing  that  the 
appellee  permitted  Johnson  grass  to  mature 
and  go  to  seed  upon  bis  lands  adjoining  and 
contiguous  to  the  right  of  way  during  the 
years  1902  and  1903.  The  statute  upon  which 
this  action  Is  based  provides  that  the  owner 
or  person  controlling  the  land  contiguous  to 
the  right  of  way  who  permits  Johnson  grass 
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to  mature  and  go  to  seed  upon  his  land  shall 
have  no  right  to  recover  the  penalty  or  dam- 
age provided  for  in  this  statute.  In  support 
of  the  Judgment  of  the  trial  court  we  can  as- 
sume that  it  was  based  upon  the  conduct  of 
the  appellant  In  permitting  the  grass  to  ma- 
ture and  go  to  seed  for  the  years  subsequent 
to  1908.  Of  course,  It  must  be  conceded  that 
If  the  plalntlfTs  recovery  was  based  upon  the 
act  of  the  appellant  In  permitting  the  grass  to 
mature  and  go  to  seed  In  the  years  1902  and 
1903,  the  provision  of  the  statute  quoted 
would  bar  the  plaintiff's  right  to  recover,  but, 
for  the  subsequent  years,  such  a  result  would 
not  necessarily  follow.  The  effect  of  the  evi- 
dence upon  this  subject  Is  that  for  these  latter 
years  the  plaintiff  did  not  permit  Johnson 
grass  to  mature  and  go  to  seed.  It  may  be 
that  he  had  entirely  destroyed  the  Johnson 
grass  that  he  had  previously  permitted  to 
mature,  or  It  may  be  that  by  efforts  of  dili- 
gence be  had  suppressed  It,  and  kept  It  re- 
duced to  such  a  condition  that  it  could  not 
mature  and  produce  seed.  The  former  act 
of  his  In  permitting  it  to  mature  and  go  to 
seed,  which  was  not  followed  by  like  condi- 
tions for  subsequent  years,  wotild  not  In  our 
opinion  necessarily  bar  his  right  to  recover 
against  the  railway  company  for  its  conduct 
during  these  subsequent  years  in  permitting 
grass  to  mature  and  go  to  seed. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


EL  PASO  ELECTRIC  RT.  CO.  ▼.  SIERRA. 

(Court  of  Civil   Appeals  of   Texas.     April   8, 

190&    Rehearing  Denied  April  29,  1908.) 

1.  Cabbiebs  —  Pebsonal  Injuries  —  Stbeet 
Railroads  —  Setting  Down  Passengers — 
CoNTBiBtrroBT  Negligence— Instbuctions. 

In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff's  wife  through  the  negligent 
starting  of  a  car  while  she  was  alighting  there- 
from, an  instruction  that  if  the  car  stopped 
and  the  wife  made  no  effort  to  get  off  until  it 
started,  and  then  attempted  to  alight,  and  such 
act  was  contributory  negligence,  the  jury  should 
find  for  defendant,  that  being  one  phase  of  the 
case  presented  by  the  evidence,  was  not  objec- 
tionable as  excluding  the  inference  that  the  wife 
could  have  been  guilty  of  contributory  negli- 
gence under  other  evidence  given. 

2.  TwAii— Instbuctions. 

The  refusal  of  an  instruction  covered  by  an 
instruction  given  is  not  error. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  651-659.] 

3.  Sake— Appucabilitt  to  Plkadinos  and 

EiVIDENCB. 

An  instruction  on  a  subject  not  raised  by 
the  pleadings  or  evidence  is  properly  refused. 

[Ed.  Note. — For  casps  in  point,  SRe  Cent.  Dig. 
vol.  46,  Trial,  88  587-595.1 

4.  Damages— Pleading— Issues,  Pboof,  and 
Variance. 

In  an  action  for  injuries  plaintiff  cannot 
recover  for  expenses  incurred,  but  not  paid,  tor 
medical  services,  where  the  petition  only  sets 
up  a  claim  for  sums  expended. 

[Bd.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  443.] 


6.  Appeai.— Habmixss  Ebbob— Subvission  or 
Issues. 

In  an  action  for  personal  injuries,  error  in 
submitting  to  the  jury  the  question  of  a  medical 
fee  was  cured  by  a  remittitur  by  plaintiff  of 
the  amount  of  the  fee. 

6.  Evidence  —  Weight  and  Sofficiesct  — 
Pbkpondebanck  of  Evidence. 

The  preponderance  of  the  evidence  does  not 
necessarily  depend  on  the  number  of  witnesses 
on  either  side. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  88  2450-2452.] 

7.  Dahages— Actions  by  Husband  fob  Inju- 
ries TO  Wife— Excessive  Damages. 

In  an  action  for  injuries  to  plaintiff's  wife, 
a  judgment  for  S600  was  not  excessive,  the  evi- 
dence showing  that  the  woman,  who  was  in  a 
delicate  conditioi^  was  bruised  on  the  face  and 
hips,  and  suffered  all  the  pangs  of  labor  though 
the  child  waa  not  bom,  and  that  the  sack  con- 
taining the  diild  waa  rnptnred. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  88  366,  376.] 

Appeal  from  EI  Paso  County  Court;  A. 
S.  Eylar,  Judge. 

Action  by  Concepcion  Sierra  against  the 
El  Paso  Eilectrlc  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Leigh  Clark,  M.  Nagle,  and  W.  H.  Scott, 
for  appellant    S.  Elngelklng,  for  appellee. 


FLT,  J.  This  Is  a  suit  for  damages  arising 
from  personal  Injuries  alleged  to  have  been 
Inflicted  on  the  wife  of  appellee  through  the 
negligence  of  appellant  in  starting  its  car 
when  she  was  in  the  act  of  alighting  there- 
from. Appellant  answered  by  general  denial 
and  pleas  of  not  guilty  and  of  contributory 
negligence  on  the  part  of  Refugio  Sierra,  the 
wife  of  appellee. 

There  is  no  Just  cause  for  complaint  as  to 
the  eighth  paragraph  of  the  charge,  which 
Instructed  the  Jury  that  If  the  car  stopped 
and  the  wife  of  appellee  made  no  effort  to 
get  off  until  It  started  and  thai  attempted 
to  alight,  and  such  act  was  contributory  neg- 
ligence, then  they  should  find  for  appellant 
That  was  one  phase  of  the  case  presented  by 
the  evidence,  and  the  court  very  properly  pre- 
sented it  to  the  Jury.  It  does  not  exclude  the 
inference  that  appellee  could  be  guilty  of 
contributory  negligence  under  other  evidence 
given  in  the  trial. 

The  charge  complained  of  in  the  second  as- 
signment of  error  presented  another  phase  of 
contributory  negligence  arising  from  the 
pleadings  and  the  evidence;  that  la.  It  the 
car  did  not  stop  and  appellee  Jumped  off 
while  It  was  moving.  The  objectlona  to  the 
charge  are  not  well  foundeC 

The  court  did  not  err  In  refusing  to  give 
the  second  special  charge  requested  by  appel- 
lant The  court  in  the  sixth  paragraph  of 
the  charge  informed  the  jury  that  appellee 
should  recover  if  she  was  injured  by  the  neg- 
ligence of  appellant,  unless  they  found  that 
appellee  was  guilty  of  contributory  negli- 
gence, and  that  In  effect  was  all  that  was 
contained  In  the  special  charge. 
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The  sixth  special  charge  is  on  the  subject 
of  discovered  peril  which  was  not  raised  by 
pleadings  or  evideaice,  and  was  properly  re- 
fused. The  charge  seems  to  have  been  based 
on  an  argument  claimed  to  have  been  made 
by  the  attorney  for  appellee,  but  there  is 
nothing  in  the  record  that  Indicates  that  such 
an  argument  was  made.  The  bill  of  excep- 
tions to  which  reference  is  made  in  the  brief 
was  not  approved  by  the  court  It  was  on 
the  other  hand  expressly  disapproved  by  the 
judge.  Everything  in  the  charge,  pertinent 
to  the  case,  was  given  by  the  court 

Appellee  alleged  that  he  had  expended 
certain  sums  for  medical  attention,  and  the 
proof  showed  that  nothing  had  been  expend- 
ed, bnt  that  appellee  owed  the -physician  who 
attended  his  wife  the  smn  of  is.  The  court 
erred  in  allowing  the  jury  to  pass  on  the  ques- 
tion of  the  medical  fee,  as  a  fee  not  paid  had 
not  been  pleaded.  Railway  v.  Beasor,  28 
Tex.  Civ.  App.  302,  68  S.  W.  332.  Appellee 
offers  to  remit  the  sum  of  $5,  the  only  sum 
mentioned  as  due  for  medical  services,  and 
the  remittitur  purges  the  verdict  of  any  error 
that  con  Id  have  crept  into  it  by  reason  of  the 
charge. 

There  was  testimony  which  tended  to  show 
that  Refugio  Sierra  was  thrown  from  the  car 
by  Its  being  negligently  started  while  she 
was  in  the  act  of  getting  off,  and  the  Jury 
believed  that  evidence,  and  discarded  that 
to  the  effect  that  the  woman  got  off  while 
the  car  was  moving.  This  it  lay  within  their 
peculiar  province  to  do,  and  the  number  of 
witnesses  on  one  side  or  the  other  cannot 
be  made  the  test  of  the  propriety  of  their 
action. 

The  Jury  assessed  the  damages  at  $600,  and 
we  are  not  authorized  nnder  the  facts  of  this 
case  to  hold  the  verdict  excessive.  The  wo- 
man was  In  a  delicate  condition,  and,  besides 
being  bruised  on  the  face  and  hip,  the  physi- 
cian stated  that  she  suffered  all  the  pangs  of 
labor  although  the  child  was  not  born.  The 
sack  containing  the  child  was  ruptured. 

The  remittitur  of  $6  having  been  entered 
by  appellee,  the  Judgment  will  be  affirmed. 


CRAWFORD  V.  INTERNATIONAI<  ft  G.  N. 

R.  CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.    March  18, 

1908.     Rehearing  Denied  April   29,   1908.) 
1.  Appeal  —  Review  —  Habmless  Ebbob— In- 

STBucnoNS. 

In  an  action  against  a  connecting  earner 
for  damages  to  a  shipment  of  cattle,  an  instruc- 
tion that  defendant  was  not  bound  to  ship  the 
cattle  over  a  line  other  than  its  own,  in  order 
to  escape  delay  by  washouts  of  which  it  bad  no 
notice,  if  error,  was  harmless,  where  the  action 
was  based  on  loss  of  the  market  value  of  the 
cattle  between  the  9th  instant,  when  they  should 
have  been  delivered,  and  the  11th,  when  they 
were  delivered,  and  the  evidence  showed  con- 
clusively that  the  cattle  were  delivered  to  the 
defendant  on  the  7th,  and  could  not  have  been 
delivered  by  it  in  time  for  the  market  of  the 
9tb. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  {  4220.] 


2.  Cabbiebs— Cabhiage  of  Live  Stock— De- 
lay—Liabilitt. 

Where,  in  an  action  against  several  con- 
necting carriers  for  damages  from  delay  in  the 
shipment  of  cattle,  the  damages  are  based  on 
the  depreciation  of  the  market  valoe  of  the  cattle 
at  the  market  to  which  they  were  shipped,  the 
fact  that  the  delay  is  caused  by  washouts  on  the 
line  of  one  carrier  does  not  impose  any  liability 
on  the  other  connecting  carriers  for  that  delay, 
but  each  carrier  is  only  liable  for  such  damages 
as  occurred  while  the  cattle  were  in  its  pos- 
session. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  0,  Carriers,  {  950.] 

8.  Same— Deliveby  to  Connectino  Cabbies 

—Sufficiency  of  Evidence. 

In  an  action  against  a  connecting  carrier 
for  damages  from  delay  in  a  shipment  of  cattle, 
evidence  considered  and  held  insufficient  to  show 
that  but  for  the  delay  the  cattle  should  have 
been  delivered  to  another  connecting  carrier  in 
time  to  be  shipped  to  the  market  at  the  time 
they  were  due. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  9,  Carriers,  {  960.] 

On  Rehearing. 

4.  Sake— Time  of  Deliveby- Scfficienct  of 

Evidence. 

In  an  action  against  a  connecting  carrier 
for  loss  of  profits  by  a  failure  to  deliver  cattle 
to  a  particnlar  market,  evidence  considered,  and 
held  to  show  that  the  cattle  were  not  delivered 
to  the  defendant  in  such  time  that  it  could  have 
delivered  the  cattle  by  any  means  in  time  for  the 
market  for  which  they  were  shipped. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  !  960.] 

Appeal  from  Fifty-Seventh  District  Court, 
Bexar  County;   Arthur  W.  Seellgson,  Judge. 

Action  by  W.  L.  Crawford  against  the 
International  ft  Great  Northern  Railroad 
Company,  the  Texas  ft  Pacific  Railway  Com- 
pany, and  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  for  damages  to 
a  shipment  of  cattle.  From  a  Judgment  for 
plaintiff  against  the  International  ft  Great 
Northern  Railroad  Company,  and  against 
the  Texas  ft  Pacific  Railway  Company,  and 
in  favor  of  the  defendant  the  St  Louis,  Iron 
Mountain  ft  Southern  Railway  Company, 
plaintiff  appeals.    Affirmed. 

Earl  D.  Scott  tor  appellant  Hicks  & 
Hicks  and  Gulnn  ft  McNeill,  for  appellees. 

JAMES,  C.  J.  As  appellant  states  the 
nature  of  the  case,  this  was  an  action  against 
the  International  ft  Great  Northern  Railroad 
Company,  the  Texas  &  Pacific  Company,  and 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  for  damages  to  a  ship- 
ment of  cattle,  shipped  from  Dilley,  Tex.,  to 
East  St.  Louis,  111.  It  was  alleged  that  the 
cattle  were  held  and  transported  by  defend- 
ants in  foul  and  muddy  cars,  were  unreason- 
ably delayed  en  route,  were  unnecessarily 
unloaded  and  held  in  pens  that  were  foul  and 
muddy  at  Longvlew  and  at  Texarkana,  a 
distance  of  90  miles  from  Longvlew,  where 
they  were  unnecessarily  held  and  delayed 
from  about  11:30  p.  m.  on  May  7th  until  8 
a.  m..  May  9,  1905,  and  were  delayed  at 
various  points  en  route  for  a  total  pwlod  of 
CO  hours  beyond  the  ordinary  and  reason- 


Digitized  by 


Google 


988 


109  SOUTHWESTERN  REPORTER. 


(Tex. 


able  time  or  passage ;  tbat  the  cattle  should 
have  arrived  at  their  destination  on  the 
morning  of  the  9th  and  did  not  arrive  there 
until  the  nth;  tbat  the  loss  In  weight  over 
and  above  what  was  usnal  In  transportation 
was  125  pounds  per  head;  that  there  was  a 
decline  In  the  market  price  between  May 
9th  and  May  11th  of  at  least  75  cents  per 
100  pounds,  etc.;  and,  further,  that  the  In- 
tematlonal  &  Great  Northern  Railroad  Com- 
pany negligently  permitted  one  steer  of  the 
value  of  $40  to  escape  at  Dllley,  and  praying 
for  damages  aggregating  $1,930.73.  The  Tex- 
as Sc  Pacific  Railway  C!ompany  and  the  Iron 
Mountain  pleaded,  among  other  things,  wash- 
outs caused  by  unusual  and  unprecedented 
rainfalls,  as  excusing  them.  The  Interna- 
tional &  Oreat  Northern  also  answered. 

For  replication  to  the  plea  Just  mentioned, 
plaintiff  allied  In  substance  that  defendant 
did  not  have  suitable  and  sufficient  culverts 
to  carry  off  water,  and,  further,  that  defend- 
ants well  knew  that  on  May  5th  to  9th  traffic 
was  Interrupted  on  the  line  of  the  Iron 
Mountain  between  Texarkana  and  St.  Louis, 
and  tbat  plaintiff's  cattle  could  not  be  for- 
warded over  said  road,  and  that  plaintiff  re- 
sided or  could  be  found  at  Dllley  or  at  San 
Antonio,  Tex.,  and  that  It  became  the  duty 
of  defendants  in  such  circumstances  to 
promptly  notify  plaintiff  by  wire  In  order 
that  plaintiff  might  route  his  cattle  over  an- 
other route ;  or,  falling  to  do  so  notify  plain- 
tiff it  was  its  duty,  upon  arrival  of  the  cattle 
at  Texarkana,  to  forward  them  to  destina- 
tion over  the  line  of  the  St  Louis  Southwest- 
ern Railway  Company  or  the  Kansas  City 
Southern  Railway  Company,  both  of  which 
lines  were  open  for  traffic,  and  either  of 
which  could  and  would  have  received  and 
transported  the  cattle  to  their  destination 
with  reasonable  care,  diligence,  and  speed; 
that  defendants  neglected  to  perform  that 
duty.  Tbat  the  Texas  &  Pacific  Railway 
Company  negligently  delivered  the  cattle  to 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  and  that  the  latter  neg- 
ligently accepted  same,  both  knowing  at 
the  time  tbat  the  cattle  could  not  and  would 
not  be  forwarded  on  account  of  said  inter- 
ruption of  traffic.  Upon  the  trial  a  verdict 
was  returned  in  favor  of  the  plaintiff  against 
the  International  &  Great  Northern  Railroad 
Company  for  $45,  the  value  of  the  steer,  and 
against  the  Texas  &  Pacific  Railway  Com- 
pany for  $169.66,  and  In  favor  of  the  defend- 
ant, the  St  Louis,  Iron  Mountain  Sc  Southern. 

At  the  request  of  the  defendant  last  nam- 
ed the  court  charged  as  follows:  "Tou  are 
instructed  that  it  was  not  the  duty  of  the  de- 
fendant St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company  to  forward  plaintiffs 
cattle  by  way  of  the  St  Louis  &  South- 
western Railway  (Cotton  Belt);  and  In  de- 
ciding on  whether  or  not  negligence  has  been 
shown  on  the  part  of  said  defendant  in  han- 
dling plaintiff's  cattle  you  are  instructed  not 
to  take  Into  consideration  the  failure  of  said 


defendant  to  forward  said  shipment  over 
any  other  line  than  Its  own."  The  giving  of 
this  Instruction  is  the  ground  of  the  first  as- 
signment of  error.  We  think  we  are  excus- 
ed from  inquiring  into  the  correctness  of  said 
charge  so  far  as  the  verdict  in  favor  of  the 
St.  Louis,  Iron  Mountain  &  Soutliem  Railway 
Company  Is  concerned,  because  (1)  it  clear^ 
appears  from  the  testimony  that  said  defend- 
ant was  liable  only  for  what  happened  while 
the  cattle  were  in  its  hands,  and  was  not  li- 
able for  what  bad  previously  occurred  to 
them;  (2)  it  was  uncontradicted  tbat  it  re- 
ceived the  cattle  about  midnight  of  the  7th ; 
(3)  that  If  it  had  forwarded  the  cattle  at 
once,  with  its  line  in  ordinary  condition  for 
traffic,  they  would  not,  according  to  the  usu- 
al time  consumed  between  Texarkana  and 
East  St  Louis,  have  arrived  at  the  latter  place 
until  too  late  for  the  market  of  the  9th. 
These  facts  appear  to  us  to  settle  the  ques- 
tion of  said  defendant's  liability  in  view  of 
the  state  of  the  evidence  on  the  subject  of  the 
measure  of  damages.  What  was  sued  for 
was  the  difference  between  the  market  values 
of  the  9th  when  ttie  cattle  should  have  arrived 
and  the  11th  when  they  did  arrive.  Inas- 
much as  said  defendant's  connection  with 
the  cattle  was  too  late  to  have  enabled  It  to 
get  them  to  their  destination  by  ordinary  dis- 
patch, in  any  event,  in  time  for  the  market 
of  the  9th,  and  there  being  no  evidence  that 
they  would  have  arrived  in  time  for  the 
market  of  the  9th,  if  they  had  been  forward- 
ed over  the  Cotton  Belt,  we  conclude  that  the 
evidence  lacks  foundation  for  a  Judgment 
against  said  defendant,  as  plaintiff's  case 
was  pleaded,  and  therefore,  as  to  It,  it  Is 
immaterial  what  the  charges  were,  the  ver- 
dict in  its  favor  being  the  correct  one  on 
the  testimony. 

As  to  the  International  ft  Oreat  Northern 
Railroad  Company  the  court  charged  the 
Jury  that  its  liability  was  not  affected  by 
the  wasbouts;  that  It  was  liable  only  for 
such  damages  as  may  have  occurred  while 
the  cattle  were  in  its  possession,  and,  if  the 
Jury  found  that  it  handled  them  with  reason- 
able care  and  dispatch,  to  find  in  its  favor 
except  as  to  the  steer.  This  charge  was  cor- 
rect, except  perhaps  in  the  peremptory  in- 
struction about  the  lost  steer,  but  of  this  de- 
fendant has  not  complained. 

We  think,  for  the  reasons  stated,  the  Judg- 
ment as  to  said  two  defendants  Is  entitled  to 
be  affirmed. 

The  Judgment  In  reference  to  the  Texas  ft 
Pacific  Railway  Company  remains  to  be  con- 
sidered. Plaintiff  alleged  tbat  the  cattle 
reached  Longvlew  about  mldnl^t  on  May 
6th,  were  accepted  by  the  Texas  ft  Pacific 
Railway  Company,  and  were  unloaded  Into 
foul  and  muddy  pens  with  Insufficient  feed 
racks  and  troughs  In  which  to  feed  and  water 
cattle  by  reason  of  which  they  were  not  prop- 
erly fed  and  watered  or  rested,  and  tbat  they 
were  held  in  said  pens  until  the  morning 
of  the  7th,  and  were  shipped  out  that  mom- 
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lug  at  30  o'clock  for  Texarkana,  and  were 
unreasonably  delayed  between  there  and  Tex- 
arkana, not  arriving  there  until  11:30  p.  m. 
on  the  7th;  the  proof 'showing  that  between 
Longview  and  Texarkana  there  was  a  delay 
of  five  hours,  owing  to  a  washout.  It  was 
also  testified  to  that  the  night  the  train 
reached  Longview  it  rained,  and  the  next 
morning  the  cattle  were  reloaded  into,  the 
«ame  cars  which  were  then  wet  and  muddy. 
It  would  seem  from  the  above  that  there 
was  some  delay  chargeable  to  the  Texas  k 
Pacific  Railway  Company,  and  from  this  fact 
it  might  be  contended  that,  had  It  been  guil- 
ty of  no  delay,  the  cattle  would  have  arrived 
at  Texarkana  so  much  sooner  that  had  they 
been  promptly  routed  from  there  over  the 
Cotton  Belt,  they  would  have  reached  their 
destination  In  time  for  the  market  of  the 
9tb  and  therefore  its  negligence  was  the  prox- 
imate cause  of  plaintiff's  loss  of  the  difference 
in  .market  values  on  the  9th  and  the  11th 
when  they  did  arrive.  If  the  jury  could  have 
found  this,  there  would  be  some  reason  for 
our  determining  the  question,  whether  or  not 
it  became  the  duty  of  the  Iron  Mountain  un- 
der the  circumstances  to  forward  the  cattle 
over  the  Cotton  Belt.  But  there  was  no  suf- 
ficient evidence  offered  to  show  that  had 
there  been  no  unreasonable  delay  on  the  part 
of  the  Texas  &  Pacific  Railway  Company, 
the  cattle  would  have  arrived  in  Texarkana 
so  that  had  they  been  forwarded  over  the  Cot- 
ton Belt  they  would  have  reached  East  St. 
Louis  In  time  for  the  market  on  the  0th.  In 
order  for  this  to  have  appeared  it  was  nec- 
essary for  plaintifF  to  show  the  length  of 
time  it  ordinarily  took  the  Cotton  Belt  to 
make  the  trip.  Cleve  v.  Ry.  Co.  (Neb.)  108 
N.  W.  983.  Had  this  been  shown,  it  could 
then  have  been  found  whether  or  not  that 
road  would  have  had  the  cattle  in  East  St 
Louis  In  time  for  the  market  of  that  day. 
The  only  evidence  on  the  subject  Is  that  of  the 
witness  Ryan  who  stated:  "It  could  have 
been  forwarded  over  said  line  at  any  time 
shipper's  agent  desired  after  their  arrival  at 
Texarkana.  I  do  not  know  what  time  the  St 
Louis  Southwestern  Railway  were  making 
with  shipments  of  live  stock  from  Texarkana 
to  St.  Louis.  They  have  a  reasonably  short 
line,  and  I  know  of  no  reason  why  good  serv- 
ice could  not  have  been  rendered."  This  tes- 
timony did  not  Inform  the  Jury  how  the  Cot- 
ton Belt  ran  as  to  time  between  the  points, 
and  for  the  jury  to  have  found  that,  bad  the 
cattle  been  forwarded  as  soon  after  their  ar- 
rival in  Texarkana  as  was  practicable  over 
the  Cotton  Belt  they  would  have  arrived  In 
East  St  Louis  on  the  9th  In  time  for  that 
day's  market,  they  would  have  done  so  on 
Insufficient  evidence  of  that  fact 

We  conclude,  for  these  reasons,  that  the 
first  assignment  of  error  is  not  good  as  to 
any  of  the  defendants.  And  also  for  the 
same  reason  the  second  assignment.  The 
third  assignment  complains  of  the  charge 
above  referred  to  in  reference  to  the  Inter- 


national &  Great  Northern  Railroad  Company 
which  we  have  already  considered.  The 
fourth  and  fifth  assignments  are  overruled, 
as  in  our  view  of  the  evidence,  and  of  what 
has  been  said,  they  refer  to  matters  which 
could  not  affect  the  result 
Affirmed. 

On  Rehearing.  . 

The  motion  undertakes  to  show  that  the 
testimony  does  not  warrant  us  in  saying  that 
the  cattle,  if  they  had  been  promptly  for- 
warded by  the  Iron  Mountain  over  its  road, 
would  not  have  arrived  in  East  St  Louis  in 
time  for  the  market  of  the  9th. 

The  following  is  what  appellant  presents 
as  showing  that  they  would  have  arrived 
there  In  time  for  that  day's  market :  (1)  The 
statement  of  W.  L.  Crawford  in  the  examina- 
tion in  chief  that  the  ordinary  time  for  the 
transportation  of  cattle  from  Texarkana  to 
St.  Louis  is  26  hours.  (2)  The  witness  White 
stated  that  the  usual  time  limit  was  28  hours. 
He  also  places  the  time  at  26  hours.  (3)  The 
time  made  on  this  iwrticular  trip,  deducting 
stops  which  were  unnecessary,  indicates  that 
between  Texarkana  and  St  Louis  the  dis- 
tance was  made  in  26  hours  and  45  minutes. 

It  is  established  that  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  re- 
ceived these  cattle  in  the  pens  at  Texarkana 
at  about  12:30  of  the  night  of  May  7th.  It 
is  conceded  by  appellant  that  they  should 
have  been  held  there  for  feed,  water,  and 
rest  6  hours,  so  that  they  could  not  have 
been  expected  to  leave  Texarkana  until  alxtut 
7  a.  m.  of  the  8th.  Of  course,  If  the  evidence 
showed  that  26  or  28  hours  was  the  usual 
time  for  them  to  be  transported  to  the  mar- 
ket of  East  St  Louis,  they  should  have  been 
there  in  time  for  the  market  on  the  9th.  But 
when  the  record  is  examined  this  Is  not  what 
the  evidence  shows.  The  testimony  of  Craw- 
ford and  that  of  White,  taken  as  a  whcde, 
shows  that  26  or  28  hours  was  not  the  usual 
time  between  those  points.  Mr.  Cravrford 
also  testified  In  answer  to  the  following  ques- 
tion: "What  was  the  reasonable,  usual,  ordi- 
nary time  for  them  to  arrive  in  St  Louis 
when  you  loaded  them  out  on  Friday  evening 
at  Dilley,  Texas?  Well,  if  we  load  Friday 
evening  they  should  be  delivered  there  on 
Tuesday,  for  Tuesday's  market  If  they  handle 
them  properly.  •  •  •  They  should  get 
there  In  the  morning  early — generally  usually 
get  them  there  at  about  seven  or  eight  o'clock 
in  the  morning."  In  answer  to  the  question: 
"I  am  talking  about  the  time  it  requires  the 
train  to  take  them  from  Dilley  to  the  stock- 
yards in  Bast  St  Louis,  and  you  answer  here 
four  days,  and  your  answer  now  is  only  three 
days  and  a  Iialf  ?  A.  I  did  not  answer  three 
and  a  half.  Q.  What  did  you  mean  by  four 
days  then?  A.  I  mean  the  day,  including  the 
day  we  had  them  In  the  pen.  Q.  Why  didn't 
you  say  that  instead  of  three  days  and  a  half 
then?  It  took  four  days  then?  A.  Because 
you  didn't  ask  me  that    •    *    •    Four  days 
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is  the  usual  time  tbat  they  take  up  In  de- 
Uyerlng,  U  handled  properly."  In  tbls  con- 
nection we  may  state  that  the  testimony  all 
shows  as  appellant  contends  that  the  ustial 
time  between  Dilley  and  Texarkana  was  26 
hours.  It  Is,  therefore,  the  testimony  of 
Crawford,  when  testifying  with  particularity 
on  the  subject  that  the  time  usually  consum- 
ed in  the  trip  from  Texarkana  to  delivery  at 
destination  was  4  days  less  26  hours,  the  run 
to  Texarkana,  and  6  hours'  delay  at  Tex- 
arkana for  resting.  If  we  take  It  as  3^ 
days,  It  would  give  the  usual  time  between 
Texarkana  and  destination  over  50  hours. 

Now,  as  to  the  testimony  of  plaintiff's  wit- 
ness White :  Question :  "What  is  the  reason- 
able and  ordinary  time  of  passage  for  cattle 
transported  from  Dilley  via  I.  &  O.  N.,  T.  & 
P.  and  Iron  Mountain,  to  the  National  Stock 
Yards,  East  St.  Louis?  A.  Four  days  Is 
what  they  are  making  it  now.  Have  been 
for  the  last  year  or  two.  •  •  •  That  Is 
if  you  load  the  cattle  out  Friday  night,  they 
ought  to  get  to  St.  Louis  Tuesday  morning." 
And  on  cross-examination  the  witness  stated 
as  follows :  "I  said  if  you  would  leave  Dilley 
Friday  night  you  would  reasonably  expect  to 
be  in  St.  Louis  Tuesday  morning.  *  »  • 
Well,  it  would  be  four  nights  and  three  days 
but  I  am  talking  about  getting  into  the  yards, 
you  get  into  St  Louis  where  you  have  to 
cross  the  river,  get  in  there  Mcmday  night 
about  two  o'clock  and  It  would  take  that  long 
to  get  across  the  river  and  get  shaped  up." 
This  witness  shows  by  this  that  getting  to  St. 
Louis  was  not  getting  to  East  St.  Louis,  and 
that  It  took  from  2  o'clock  to  the  following 
morning  to  get  across  the  river  and  get  shap- 
ed up  at  East  St.  Louis.  As  Crawford  testi- 
fied they  would  get  into  East  St.  Louis  at 
7  or  8  o'clock  In  the  morning,  the  time  con- 
sumed In  "crossing  the  river  and  getting 
shaped  up"  would  thus  amount  to  about  5  or 
6  hours.  This  statement  of  White  is  undis- 
puted so  far  as  we  can  see.  We  observe,  how- 
ever, that  this  witness  states  that  his  testi- 
mony as  to  4  days,  or  8%  days,  applies  to 
the  customary  time  now,  but  that  a  little  over 
two  years  ago  and  at  the  time  of  this  ship- 
ment the  customary  time  between  Texarkana 
and  St  Louis  was  28  or  26  hours.  So  that 
supports  appellant's  motion  in  so  far  as  to 
there  being  some  evidence  that  the  usual 
time,  when  these  cattle  were  shipped,  was  28 
or  26  hours  between  Texarkana  and  St.  Louis. 
This  is  also  practically  supported  by  the  ac- 
tual time  consumed  by  this  shipment  while 
moving  between  these  points,  deducting  the 
delays. 

But  the  time  between  Texarkana  and  St. 
Louis  was  not  the  question.  It  was  the  time 
between  Texarkana  and  East  St  Louis,  and 
therefore  to  the  28  hours  we  have  to  add  at 
least  5  or  6  hours,  in  order  to  take  into  ac- 
count the  time  White  testified  it  took  after 
getting  to  St  Louis  to  cross  the  river  and 
get  shaped  up  in  East  St  Louis,  which  would 
make  33  or  34  hours.    Therefore,  if  the  cattle 


had  been  started  from  Texarkana  at  about  7 
o'clock  on  the  8th,  which  appellant  says  la 
the  time  they  should  have  been  started,  they 
would  not  have  been 'in  East  St  Louis  in 
time  for  the  market  of  the  9th,  which  the 
testimony  shows  closed  at  2  or  3  o'clock  p. 
m.  Even  taking  26  hours  as  the  ordinary  run 
between  Texarkana  and  St.  Louis,  this  would 
be  the  result  Hence  we  see  no  reason  for 
changing  the  statement  which  occurs  in  the 
opinion  on  file,  tbat  it.  clearly  appears  from 
the  testimony  that  if  the  cattle  had  been  for- 
warded In  due  time  by  the  Iron  Mountain 
road,  with  its  line  in  ordinary  condition,  the 
cattle  would  not  have  reached  East  St.  Louis 
in  time  for  the  market  of  the  9th  in  the  or- 
dinary course  of  transportation. 

It  may  also  be  remarked,  in  answer  to  an- 
other ground  In  the  motion  for  rehearing, 
that  there  is  no  evidence  that  the  Cotton  Belt 
road  made  any  better  time  between  Tex- 
arkana and  St  Louis.  The  contention  of  ap- 
pellant seems  to  be  that  the  testimony  as  to 
time  between  those  points  applied  as  well  to 
one  route  as  the  other.  We  doubt  this,  but. 
admitting  it,  it  would  only  show  that  the  tinae 
was  the  same,  which  would  not  have  made 
any  difference  as  to  the  question  of  the  cat- 
tle getting  to  East  St  Loi^is  In  time  on 
the  9th. 

There  are  other  matters  in  the  motiou, 
but  we  think  they  are  sufficiently  discussed 
In  the  main  opinion. 

We  think  that  the  testimony  was  not  di- 
rected to  and  had  no  reference  to  the  time 
ordinarily  consumed  by  the  Cotton  Belt  in 
going  from  Texarkana  to  St.  Louis.  The 
Jury  had  no  means  of  saying  that  bad  the 
cattle  arrived  sooner  at  Texarkana  and  after 
six  hours'  rest  had  been  forwarded  over  the 
said  line  that  the  cattle  would  have  reached 
East  St  Louis  in  time  for  the  market  there 
on  the  9th. 

The  motion  Is  overruled. 


WOLF  CIGAR  STORES  CO.  v.  KRAMER.* 

(Court  of  Civil  Appeals  of  Texas.     March  28, 

1906.     On  Rehearing,  April  25,   1908.) 

1.  Master  and  Sejivant  —  Tebuination  or 

EUPLOTUENT   —    WBONOFUL    DISOHABOE    — 

Damages. 

In  an  action  for  the  wrongful  discharge  of 
an  employs  under  contract  to  act  as  general 
manager  of  the  employer's  stores  in  a  city,  the 
employer  claimed  that,  in  ordering  the  transfer 
of  the  employe  from  one  store  in  the  city  to 
another,  a  change  of  headquarters  only  was  in- 
tended, and  not  a  change  in  the  character  of  the 
employment,  so  that  his  refusal  to  comply  was 
unjustifiable,  and  the  employ^  claimed  that  the 
purpose  was  to  take  from  him  his  authority  as 
general  manager.  Beld,  that  if  the  employer 
broke  his  contract  by  requiring  of  plaintiff  the 
performance  of  duties  substantially  different 
from  those  which  he  had  agreed  to  perform,  the 
employe  was  not  required  to  submit  to  the 
change,  and  his  recovery  was  not  limited  to  the 
amount  due  him  at  the  time  of  the  termination 
of  his  services,  but  be  might  recover  the  damages 
caused  by  the  employer's  wrongful  act,  thowh 

■Writ  of  error  dented  by  Supreme  Court. 
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the  same  compensation  was  offered  him  in  his 
new  employment. 

2.  Same— Wbonoftti.  Dischabge— What  Cor- 

STITUTEB. 

Where  a  person  employed  under  a  contract 
as  genera]  manager  of  defendant's  stores  in  a 
city  was  ordered  oy  the  employer  to  change  his 
place  of  employment  from  the  largest  of  the  com- 
pany's stores  in  the  city  to  the  smallest,  and  to 
there  act  as  chief  cleA  of  tliat  store  at  the  same 
salary  as  before,  to  which  be  refused  to  accede, 
the  change  demanded  was  a  wrongful  discharge, 
where  the  position  which  he  was  required  to 
take  was  a  subordinate  one,  or  one  substantially 
different  in  its  woric  and  duties  from  that  for 
which  he  had  contracted. 

3.  Tbial  —  Instbhctions  —  Weight  of  Evi- 
dence. 

In  an  action  for  the  wrongful  discbarge  of 
an  employ^  under  contract  to  act  as  general 
manager  of  defendant's  stores,  an  instruction 
that,  if  the  jury  find  and  believe  from  the  evi- 
dence that  a  cliange  in  the  place  of  plaintiff's 
employment  ordered  by  the  defendant  would 
liave  required  plaintiff  to  take  a  subordinate 
position,  or  one  substantially  different  in  its 
work  and  duties  from  that  for  which  he  tiad  con- 
tracted, they  should  find  that  plaintiff  was 
wrongfully  discliarged,  waa  not  objectionable  as 
being  on  the  weight  of  the  evidence. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  }!  439-455.] 

4.  Saiob— Inbtbuctions  Alkeadt  Given. 

In  an  action  for  the  wrongful  discharge  of 
an  employ^  under  contract  to  act  as  general 
manager  of  defendant's  stores,  an  instruction 
that,  if  the  jury  found  and  believed  from  the 
evidence  that,  because  of  employe's  refusal  to 
change  his  employment  to  one  materially  differ- 
ent and  inferior  from  tliat  which  he  had  con- 
tracted for,  the  keys  of  the  store  in  which  liis 
headquarters  as  general  manager  were  located 
were  demanded  from  and  surrendered  by  him, 
the  plaintiff  waa  wrongfully  discharged,  was  not 
objectionable  as  being  covered  by  the  main 
charge,  where  no  reference  to  the  surrender  of 
the  keya  was  made  in  the  main  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Trial,  81  651-659.] 

5.  Save— TJndtte  Pbomirenoe. 

Additional  instructions  relating  to  matters 
already  covered  by  other  instructions  are  objec- 
tionable only  where  the  repetition  of  the  instruc- 
tions gives  undue  prominence  to  one  phase  of 
the  case,  and  such  prominence  is  calculated  to 
prejudice  a  party  by  inducing  the  jury  to  believe 
that  the  issue  presented  is  the  controlling  one. 
[Ed.  Note. — For  cnsps  in  iMint,  see  Cent.  Dig. 
vol.  46,  Trial,  {f  677-681.] 

6.  Sake  —  Isolated  Facts  —  Ukdtje  Promi- 
nence OT  Special  Matters. 

In  an  action  for  wrongful  discharge  of  an 
employ^  under  a  contract  to  act  as  ^reneral  man- 
ager of  the  employer's  stores  in  a  city,  in  which 
action  the  evidence  showed  that  defendant  de- 
manded of  plaintiff  the  surrender  of  the  keys 
of  the  store  in  wliicb  he  made  his  headquarters, 
a  requested  instruction  that  the  demand  for  the 
Iceys  was  not  of  itself  a  discharge  of  plaintiff 
was  properly  refused ;  since,  whether  or  not  it 
would  constitute  a  discbarge  depended  upon  all 
the  surrounding  facts  and  circumstances,  and 
the  requested  instruction  was  a  mere  selection 
from  the  evidence  of  a  single  isolated  fact,  which 
the  defendant  sought  to  have  given  a  controlling 
effect. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  577-581.] 

7.  Mastkb  and  Sebvant  —  WBONoFtrc  Dis- 
CHABOE  —  Damages— Measube — Comfensa- 
TiON  IN  Otheb  Employment- Deduction  of 
Amount. 

Where  an  employe  wrongfully  discharged 
could,  by  reasonable  diligence  and  within  a  rea- 


sonable time,  have  secured  another  position  of 
substantially  the  same  character,  the  amount 
he  could  have  earned  during  the  term  of  the 
contract  should  be  deducted  from  the  agreed 
compensation  in  determining  the  measure  of 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  54-66.] 

8.  Same. 

Where  an  employ^  wronarfully  discharged 
could  not  secure  another  position  of  substan- 
tially the  same  character,  it  became  his  duty  to 
use  reasonable  diligence  to  secure  other  employ- 
ment for  which  be  waa  fitted,  and  the  amount  he 
could  have  thus  earned  must  be  deducted  from 
the  agreed  compensation  in  determining  the 
measure  of  damages. 

[Ed.  Note.— For  cases  In  point,  .see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {{  64-56.] 

9.  Same. 

Where  an  employ^  wrongfully  discharged 
went  into  business  for  himself,  being  unable  to 
secure  other  employment,  the  rule  for  measure 
of  damages  that  the  deduction  from  the  agreed 
comi>ensation,  in  determining  his  measure  of 
damages,  was  the  pecuniary  value  of  that  which 
his  services  yielded  bim  in  his  business,  which 
might  tie  more  than  the  profits  actually  receiv- 
ed in  money,  applies  only  where  no  employment, 
either  of  the  character  of  the  employment  from 
which  he  was  discharged,  or  of  a  character  for 
which  he  was  fitted,  could  have  been  obtained  by 
the  exercise  of  the  requisite  diligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  54-56.] 

10.  TEIAI/— INSTBUCTIONS— iNSTBUCnONS  Cov- 

EBED  BT  Otheb  Instbuctions  Given— Meas- 

UBE  or  Damages. 

In  an  action  for  the  wrongful  discharge  of 
plaintiff  from  his  employment,  an  instruction 
that,  if  the  jury  found  that  the  plaintiff  was 
wrongfully  discharged,  and  that  the  reasonable 
value  of  his  services  to  himself,  in  his  business 
for  himself,  after  his  discharge,  was  more  than  he 
could  have  received  if  he  had  accepted  another 
possible  employment,  the  measure  of  damages 
would  be  the  contract  price  of  his  services  as 
manager  less  the  reasonable  value  of  his  services 
to  himself  in  his  business  with  interest,  and 
that  the  value  of  such  services  was  not  limited 
to  the  profits  which  he  might  have  received  dur- 
ing the  time  between  his  discharge  and  the  ex- 
piration of  the  contract  by  limitation,  and  that 
all  the  circumstances  and  facts  in  evidence  might 
be  considered  on  the  reasonable  value  of  his  serv- 
ices to  his  business,  was  a  sufficient  statement 
of  the  law  as  to  the  measure  of  bis  damages,  and 
hence  the  court  properly  refused  a  requesteid  in- 
Mruction  on  the  same  subject  which  was  not 
materially  different. 

SEd.  Note. — For  cases  in  Doint,  see  Cent.  Dig. 
.  46,  Trial,  {{  651-659.J 

11.  Master  and  Servant  —  Wbonofitl  Dis- 
OHABGE  —  Action  —  Evidence— Admissi- 
bility. 

Where,  in  an  action  for  the  discharge  of  a 
person  employed  as  general  manager  of  defend- 
ant's stores  in  a  ci^.  It  was  not  shown  that 
plaintiff  waa  unable,  by  the  requisite  amount 
of  diligence,  to  find  employment,  but  the  evi- 
dence showed  that  he  might  have  secured  em- 
ployment as  a  bookkeeper,  for  which  position 
he  was  fitted,  at  a  certain  salary,  but  that,  in- 
stead of  taking  such  employment,  he  embarked 
in  business  for  himself,  it  was  not  error  to  re- 
fuse to  permit  defendant  to  introduce  evidence 
as  to  the  details  of  plaintiffs  business  subse- 
quent to  the  expiration  of  the  contract  period, 
in  order  to  show  the  value  of  plaintifTs  services 
to  his  business  during  such  period;  since  the 
question  as  to  the  deduction  to  be  made  from 
tne  amount  of  plaintifTs  recovery  on  account  of 
the  business  in  which  he  embarked  would  arise 
only  if  plaintiff  was  unable,  by  the  requisite 
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amount  of  diligence,  to  find  any  employment  for 
which  he  was  fitted. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Thos.  F.  Nash,  Judge. 

Action  by  Irvin  L.  Kramer  against  the 
Wolf  Cigar  Stores  Company  for  wrongful 
discharge  from  employment  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

On  September  9,  1902,  appellant,  then  op- 
erating under  the  name  of  Union  Cigar 
Stores  Company,  and  appellee  entered  into 
a  written  contract,  by  which  appellee  agreed 
to  act  as  general  manager  of  all  of  appel- 
lant's Dallas  stores,  performing  such  duties 
as  are  tisually  entailed  upon  a  general  man- 
ager under  like  circumstances,  for  the  term 
of  one  year,  at  a  monthly  salary  of  $250.  At 
the  expiration  of  one  year  the  contract  was 
extended  for  an  additional  year.  Appellee 
continued  in  the  service  of  appellant  under 
said  contract  from  S^tember  9,  1902,  until 
February  14,  1904,  when  he  alleges  he  was 
wrongfully  discharged.  At  some  time  during 
his  employment  under  said  contract,  and  be- 
fore  his  unlawful  discharge,  his  official  title 
was  changed  to  chief  clerk,  which  change 
was  one  in  name  only,  his  duties  remaining 
absolutely  the  same.  At  the  time  appellee 
was  employed  the  only  store  appellant  oper- 
ated or  owned  was  store  No.  4,  which  was  its 
headquarters,  and  conveniently  equipped  and 
located  for  use  as  a  basis  of  operations.  At 
the  time  of  appellee's  alleged  unlawful  dis- 
charge appellant  was  operating  and  conduct- 
ing in  the  city  of  Dallas,  all  under  the  gen- 
eral management  of  appellee,  three  stores, 
known,  respectively,  as  "Store  No.  4,"  "Store 
No.  6,"  and  "Store  No.  9."  Store  No.  4  was 
the  largest  of  all  the  stores.  Store  No.  9 
was  the  second  largest  Store  No.  5  was  the 
smallest  of  the  stores.  It  was  situated  in  the 
lobby  of  the  St.  George  Hotel,  and  was  in 
size  about  8x20  feet  (the  size  of  an  ordinary 
hotel  cigar  stand).  There  was  no  provision 
there  for  the  keeping  of  surplus  stock. 
There  were  no  vault  uo  desk,  and  no  safe. 
Each  store  was  under  the  direct  supervision 
of  a  chief  clerk,  and  in  turn  was  under  the 
direct  control  of  appellee  as  general  manager. 
The  duties  of  chief  clerk  at  store  No.  5  were 
those  of  an  ordinary  salesman,  standing  be- 
hind the  counter,  handing  out  cigars,  papers, 
magazines,  chewing  gum,  etc.,  taking  care  of 
the  show  cases  and  counters,  cleaning  them, 
and  keeping  them  in  order,  as  also  cleaning 
and  washing  show  cases  and  wall  cases,  thus 
performing  the  combined  duties  of  salesman 
and  porter.  His  hours  for  work  were  from 
6:30  a.  m.  to  10:30  p.  m.  Store  No.  5  was  the 
only  store  at  which  magazines,  periodicals, 
and  books  were  kept  for  sale.  The  salary  paid 
to  chief  clerk  at  store  No.  6  varied  from  $10 
to  $15  per  week.  On  or  about  February  14, 
190^  at  which  time  appellee  claims  to  have 
been  unlawfully  discharged,  he  received  from 
appellant  written  notice  to  become   "^hlef 


Clerk"  at  store  No.  5,  at  the  same  salary  he 
was  then  receiving,  and  until  the  expiration 
of  his  contract,  or  other  arrangements  would 
be  made.  He  also  received  a  letter  demand- 
ing the  same  change,  and  saying  further  tliat 
it  would  regard  and  construe  bis  fb.ilure  "to 
deliver  over  to  us  store  No.  4  both  as  an  act 
of  insubordination,  as  well  as  a  refusal  to 
accept  our  proposition  to  place  you  In  charge 
of  store  No.  5,  as  above  indicated."  Appel- 
lee refused  to  accede  to  tlie  prc^iosed  change 
or  to  accept  the  new  position,  because 
it  necessitated  the  performance  of  duties 
which  were  subordinate,  inferior,  and  mate- 
rially different  from  those  which  he  had  con- 
tracted to  perform,  and  tended  to  injure  his 
business  standing.  Thereupon  possession  of 
the  store  In  which  appellee  had  his  head- 
quarters was  peremptorily  demanded,  and  a 
suit  therefor  threatened.  Upon  agreement 
between  appellant's  and  appellee's  attorneys 
possession  was  surrendered  on  February  14, 
1904,  without  prejudice  to  appellee's  ri^ts. 
At  the  time  of  appellee's  unlawful  discharge 
there  was  no  opening  In  the  city  of  Dallas 
for  his  employment  in  a  like  or  similar  ca- 
pacity to  that  in  which  he  was  employed  by 
appellant  Appellee  had  had  considerable 
experience  as  a  bookkeeper,  and  after  his  un- 
lawful discharge  could  have  secured  employ- 
ment as  a  bookkeeper  at  $75  per  month.  He 
preferred  not  to  accept  such  employm^it 
and,  consequently,  Immediately  set  about  pre- 
paring to  embark  in  business  on  his  own  ac- 
count which  he  did  on  April  SO,  1904,  Up  to 
September  8,  1904,  the  date  on  which  appel- 
lee's contract  of  employment  should  have 
expired,  appellee's  business  showed  no  profit 
To  the  contrary,  during  that  period  it  was 
operated  at  a  loss.  The  case  was  tried  before 
a  jury,  and  resulted  in  a  verdict  in  favor  of 
appellee  in  the  sum  of  $1,076.50,  upon  which 
verdict  judgment  was  duly  entered,  and  de- 
fendant appealed. 

Coke,  Miller  &  Coke  and  Fisher,  Sears  & 
Campbell,  for  appellant  Etheridge  &  He- 
Cormick,  Rhodes  S.  Baker,  and  Hexter  te 
Kramer,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts 
as  above).  Error  is  assigned  to  the  court's 
refusal  of  special  charge  No.  1,  requested  by 
defendant.  By  this  charge  appellant  sought 
to  have  the  jury  instructed  that  plaintiff  was 
only  entitled  to  recover  $138,  and  to  return 
a  verdict  in  his  favor  for  that  sum  only. 
The  plalntifF  pleaded,  in  substance,  that  "on 
or  about  February  14,  1904,  the  defendant 
without  cause  or  fault  on  the  part  of  this 
plaintiff,  breached  its  contract  with  this 
plaintiff,  and  with  an  unjust  and  malicloua 
desire  to  injure  this  plaintiff,  and  disabling 
him  from  discharging  efficiently  the  duties 
of  his  then  existing  contract,  did  discharge 
plalntlfit  from  its  employ,  and  did  seek  to 
humiliate  plaintiff;  that,  among  other 
wrongful  acts  so  done  by  defendant,  it  sought 
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to  withdraw  plalstlff  from  the  place  of  bosi- 
ness  in  whicb  he  had  theretofore  served  the 
defendant,  and  from  which  he  conld  efficient- 
ly discharge  his  duties  under  said  contract, 
and  to  reduce  him  from  his  rank  as  general 
manager  of  Its  Dallas  stores,  and  place  him 
as  clerk  merely  in  a  small  cigar  and  news 
stand,  which  defendant  operated,  in  the  St. 
George  Hotel,  in  the  city  of  Dallas,  and  over 
whicb,  with  other  stores,  plaintiff  had  there- 
tofore been  general  manager."  He  then  plead- 
ed, in  detail,  the  specific  facts,  wherein  he 
would  have  been  required  to  perform  duties 
not  contracted  for  and  Incompatible  with  his 
rank  and  duties  as  general  manager  of  defend- 
ant's stores  had  he  been  compelled  to  move 
from  store  No.  4  to  store  No.  5 ;  that  defend- 
ant notified  him  in  writing  of  Its  requirement 
that  "he  transfer  himself  to  said  new  and  In- 
ferior employment,  and  informed  Mm  that 
It  wonld  treat  his  refusal  as  a  violation  of 
his  contract  and  an  act  of  insubordination, 
and  would  and  did  demand  of  plaintiff  an 
abdication  of  his  duties  under  the  aforesaid 
contract,  and  his  surrender  of  the  keys  to  the 
store  In  which  he  had  theretofore  made  his 
headquarters.  That  plaintiff,  refusing  to  com- 
ply with  the  requirements  aforesaid,  was  dis- 
missed, and  discharged  from  defendant's  em- 
ploy." 

On  the  former  appeal  of  this  case  we  held 
that  the  undlspated  evidence  showed  that  ap- 
pellant had  tendered  appellee  the  same  em- 
ployment, in  the  same  city,  for  the  same 
length  of  time,  at  the  same  salary,  and  the 
same  duties  which  he  had  been  performing ; 
and,  this  being  so,  he  was  only  entitled  to  re- 
cover 1138,  the  amount  due  him  at  the  time 
bis  services  for  appellant  terminated,  and  re- 
versed a  Judgment  In  favor  of  plaintiff  for  a 
larger  sum,  and  rendered  Judgment  In  his 
favor  for  that  amount.  89  S.  W.  995.  A 
writ  of  error  was  granted  by  the  Supreme 
Court,  and  that  court  held  that  the  evidence 
was  suflBdent  to  raise  "the  issue  whether  or 
not  the  appellant  broke  the  contract  by  re- 
quiring of  plaintiff  the  performance  of  duties 
substantially  different  from  those  which  he 
had  agreed  to  perform,"  and  held  that  we 
properly  reversed  the  Judgment,  but  that  the 
facts  were  snch  that  It  was  not  proper  for 
this  court  to  render  Judgment.  91  S.  W.  776. 
The  facts  on  the  present  appeal  are  substan- 
tially the  same  as  those  on  the  former  appeal, 
and,  In  deference  to  the  opinion  of  the  Su- 
preme Coort,  we  bold  that  appellant's  re- 
quested charge  No.  1  was  properly  refused. 
Nor  was  there  error  in  refusing  special 
chaises  Nos.  16  and  7,  tbe  refusal  of  which 
Is  made  tbe  basis  of  tbe  second  and  third 
assignments.  These  charges  present  substan- 
tially the  same  proposition  as  that  embraced 
in  tbe  first  assignment  These  charges  con- 
flict with  the  opinion  of  the  Supreme  Conrt  on 
tbe  former  appeal  of  this  case,  and  were 
therefore  properly  refused. 

Tbe  giving  of  plaintiff's  special  charge  No. 
1  Is  assailed  as  error.    TbU  charge  Is  as 
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follows:  "If  you  find  from  the  evidence  that 
plaintiff  was  ordered  to  aissume  a  position 
with  duties  materially  different  or  inferior 
from  those  for  which  he  had  contracted,  and 
if  you  further  find  that  he  refused  to  do  so, 
and  that,  because  of  snch  refnsal,  the  keys 
of  store  No.  4  were  demanded  of  him,  and 
be  surrendered  tbe  keys,  then  yon  are  in- 
Btmcted  that  plaintiff  was  wrongfully  dis- 
charged, and  you  will  find  for  the  plaintiff." 
It  Is  contended  that  this  charge  is  on  the 
weight  of  evidence,  and  covered  an  issue 
specifically  submitted  by  the  court's  charge, 
upon  which  Issue  the  evidence  was  very  con- 
flicting. The  part  of  the  court's  charge  whicb 
it  is  claimed  covered  this  issue  is  the  sixth 
paragraph,  as  follows:  "If  you  find  and  be- 
lieve from  the  evidence  before  you  that  in 
the  change  proposed  by  the  defendant  the 
plaintiff  would  have  been  required  to  take  a 
subordinate  position,  or  one  that  was  substan- 
tially different  in  its  work  and  duties  from 
the  one  for  whicb  be  had  contracted,  then 
you  will  flnd  by  your  verdict  that  tbe  plain- 
tiff was  wrongfully  discharged."  Tbe  special 
charge  announced  a  correct  proposition  of 
law,  and  was  not  on  the  weight  of  evidence, 
and  was  applicable  to  a  phase  of  the  case  not 
covered  by  the  main  charge.  The  main 
charge  contained  no  reference  to  tbe  sur- 
render of  the  keys  by  appellee  to  store  No.  4. 
The  giving  of  special  charge  No.  1  did  not 
give  undue  prominence  to  a  phase  of  the 
case  covered  by  the  court's  charge  within  the 
meaning  of  the  law.  Ratto  v.  Bluestein,  84 
Tex.  69,  19  S.  W.  338 ;  Brady  v.  Georgia,  etc., 
Ins.  Co.,  24  Tex.  Civ.  App.  466,  59  8.  W.  916, 
1  Tex.  Ct.  Rep.  249.  As  stated  in  the  case 
of  Ratto  V.  Bluestein:  "It  Is  only  where  the 
repetition  of  instructions  gives  undue  promi- 
nence to  one  phase  of  the  case,  and  such  prcnn- 
inence  is  calculated  to  prejudice  a  par^,  by 
inducing  the  Jury  to  believe  that  the  Issue 
presented  is  the  controlling  one,  that  snch  ad- 
ditional instructions  are  objectionable." 

Nor  was  there  error  in  the  court's  action 
in  refusing  appellant's  special  charge  No.  13, 
as  follows:  "Ton  are  charged  that  defendant 
had  the  right  to  demand  of  plaintiff  the  keys 
to  store  No.  4,  notwithstanding  that  plain- 
tiff was  general  manager  of  defendant's 
stores  at  Dallas,  and  the  demand  made  upon 
plaintiff  for  said  keys  to  defendant  did  not  of 
itself  constitute  a  breach  of  the  contract  be- 
tween plaintiff  and  defendant,  and  did  not 
constitute  a  discharge  of  plaintiff  by  defend- 
ant" Whether  or  not  the  demanding  by  ap- 
pellant of  appellee  the  keys  of  store  No.  4 
constituted  a  breach  of  the  contract  depended 
upon  all  the  facts  and  circumstances  sur- 
rounding the  parties.  This  charge  selects 
from  the  evidence  a  single  Isolated  fact  and 
seeks  to  have  such  fact  given  controlling  ef- 
fect in  determining  tbe  issue. 

Tbe  sixth  and  seventh  assignments  of  er- 
ror present  the  same  proposition  of  law.  One 
complains  of  tbe  refusal  of  a  special  charge, 
and  the  other  of  the  exclusion  of  testimony. 
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Special  charge  No.  9  Is  as  follows:  "You  are 
Instructed  that,  If  you  bellere  from  the  evi- 
dence that  the  plaintltTs  services  in  his  cigar 
business,  established  on  April  30,  1904,  were 
reasonably  worth  to  himself  $250  or  more  ipetT 
month,  from  that  date  to  September  9,  1904, 
the  expiration  of  the  contract  sued  on,  then 
you  cannot  find  for  plalntifT,  in  any  event, 
damages  for  this  period.  If  you  believe  that 
bis  services  in  said  business  were  reasonably 
worth  to  himself  less  than  $250  per  month 
during  said  period,  then  his  damages  for  said 
period  could  In  no  event  exceed  the  difference 
between  the  reasonable  value  of  his  services  to 
himself  in  said  business  and  $250  per  month. 
In  this  connection  you  are  further  charged 
that  the  value  of  plaintiff's  services  to  him- 
self is  not  necessarily  what  it  would  have  cost 
to  employ  him,  or  one  like  him,  but  the  pe- 
cuniary value  of  that  which  his  services 
yielded  him  in  his  business.  This  might  con- 
sist of  something  more  than  profits  actually 
received  in  money,  if  any;  and  if  no  such 
profits  were  made  by  plaintiff  during  the 
months  through  which  his  service  with  de- 
fendant should  have  extended,  yet.  If  ap- 
preciable value  was  added  to  his  business  by 
plaintiff's  efforts  during  said  period,  you  may 
take  the  same  Into  consideration,  in  deter- 
mining the  value  of  plaintiff's  services  to  him- 
self for  said  period." 

The  imdisputed  evidence  shows  that,  at 
the  time  of  the  termination  of  appellee's  serv- 
ices with  appellant,  he  could  not  have  obtain- 
ed employment  in  Dallas  as  general  manager, 
with  duties  substantially  the  same  as  he  filled 
in  his  employment  by  appellant  He  could, 
however,  have  secured  employment  as  a  book- 
keeper at  $75  per  month,  and  he  was  compe- 
tent to  perform  the  duties  of  bookkeeper.  He 
did  not  accept  employment,  but  on  April  30, 
1904,  opened  up  a  cigar  business  for  himself. 
His  business  up  to  the  9th  day  of  September, 
1904,  the  expiration  of  his  contract  of  em- 
ployment with  appellant,  had  been  unprofit- 
able. He  had  given  his  services  to  the  busi- 
ness, which  consisted  of  selecting  a  location 
for  thQ  same,  securing  a  house  for  the  same, 
planning  the  arrangement  of  his  business, 
fixing  the  same  up  attractively,  buying  f^is 
stock,  employing  salesmen,  in  advertising,  in 
keeping  his  own  books,  and  In  selling  cigars. 
Appellee  testified  that,  aside  from  fitting  out 
his  new  store  with  new  furniture,  show  cases, 
etc.,  he  expended,  in  sundry  Improvements, 
such  as  papering,  painting,  wiring,  new  front 
for  store,  linoleum,  draperies,  gas  fixtures, 
water  cooler,  sundry  hardware,  advertising 
his  business  before  opening,  architect's  serv- 
ices, stationery  to  begin  with,  and  a  bonus 
In  order  to  get  immediate  possession  of  the 
place,  the  aggregate  sum  of  $1,746.39,  not  in- 
cluding current  salaries,  which  aggregated 
$200  per  month.  These  expenses  were  all  in- 
curred during  the  first  four  months  of  his 
business — during  the  time  covered  by  his  con- 
tract with  appellant — and  he  charged  all 
these  expenses  up  against  his  business  for 


those  four  montha  The  benefits  he  derived 
from  the  expenditures  mentioned  extended 
over  different  periods,  of  from  a  year  to 
more  than  three  years,  after  the  a»me  were 
made.  His  gross  sales,  during  the  first  foAr 
months  of  his  business,  aggregated  $12,7^, 
25  per  cent  of  which  was  profit  His  sundry 
expenditures,  for  the  benefit  of  his  business, 
made  during  that  period,  aggregated  $2,546.39, 
not  including  his  expaidituree  for  permanent 
Improvements  (show  cases,  furniture,  etc., 
which  aggregated  $1,426). 

From  the  time  appellee  opened  up  bis  busi- 
ness until  the  expiration  of  the  time  covered 
by  bis  contract  with  appellant,  September  9tb, 
a  period  of  about  four  months,  his  business 
showed  a  loss.  From  that  day  it  has  continued 
to  be  a  paying  business.  Appellant  offered  to 
prove  by  appellee  the  details  of  his  said  busi- 
ness after  said  date  in  the  way  of  receipts, 
disbursements,  profits,  etc.,  but,  on  exception 
being  made,  the  court  refused  to  permit  ap- 
pellant to  make  this  character  of  proof,  and 
excluded  all  evidence  concerning  the  business 
of  appellee  subsequent  to  September  9,  1904, 
the  date  of  the  expiration  of  the  contract 
sued  on  by  appellee,  to  which  action  of  the 
court  appellant  excepted.  This  exception  is 
made  the  basis  of  the  seventh  assignment  of 
error.  A  discharged  employe  cannot  sit  idly 
about  during  the  contract  period  and  recoup 
in  damages,  but  the  law  imposes  upon  him 
certain  obligations  with  reference  to  minimi- 
zing the  damage  that  he  has  sustained :  First, 
it  becomes  his  duty  to  use  reasonable  dili- 
gence to  secure  another  position  of  substan- 
tially the  same  character  and  grade  as  that 
which  he  had  held  with  defendant  If  withia 
a  reasonable  time  such  a  position  cannot  be 
secured,  it  then  l)ecomes  his  duty  to  use  rea- 
sonable diligence  to  secure  other  employment 
for  which  he  is  fitted,  and  in  either  case  the 
amount  which  he  should  have  earned  in  this 
way  during  the  term  of  service  should  be  de- 
ducted from  the  damages  resulting  from  the 
breach  of  the  contract  The  evidence  shows 
that  appellee  could  not  have  secured  employ- 
ment of  the  same  character  and  grade  as  that 
he  had  with  the  appellant  because  there  was 
no  opening  for  the  same  in  Dallas.  Appellee 
could  have  secured  employment  as  a  book- 
keeper, for  which  position  he  was  fitted,  at  a 
salary  of  $75  per  month.  Had  he  remained 
Idle  during  the  remainder  of  his  contract  pe- 
riod with  appellant  this  amount  would  have 
been  the  sum  to  be  deducted  from  his  recov- 
ery. As  stated  by  the  Supreme  Ckrart  oa  the 
former  appeal,  "Should  It  be  found  that  no 
employment  of  the  defined  character  could 
have  been  had  by  the  diligence  required,  tba>, 
and  then  only,  the  question  will  arise  as  to 
the  deduction  to  be  made  on  account  of  plain- 
tlflTs  business."  In  such  event  it  was  said 
his  recovery  should  be  diminished  to  the  ex- 
tent of  the  pecuniary  value  of  that  which 
his  services  yielded  to  him  in  his  business. 

We  do  not  think  that  the  court  erred  in  re- 
fusing to  permit  appellant  to  show  the  details 
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of  appellee's  bnslness  after  the  termlnatloii 
of  his  contract  of  employment  by  appellant. 
Had  the  inquiry  been  permitted,  and  it  had 
been  shown  that  plaintiff's  business  was  high- 
ly profitable,  how  much  of  that  condition 
could  be  attributed  to  plaintiff's  services  after 
the  contract  period,  and  how  much  before  the 
contract  period ;  what  portion  of  the  success 
of  plaintlfTs  business  could  be  attributed  to 
the  value  of  his  location ;  what  portion  to  the 
value  and  the  personality  of  his  clerks; 
what  portion  would  be  attributed  to  the 
amount  of  capital  invested  and  from  time  to 
time  increased ;  what  portion  could  be  attrib- 
uted to  changed  conditions  generally,  and  es- 
pecially in  the  locality  where  plaintiff's  place 
of  business  was  situated;  and,  lastly,  what 
I>ortion  of  the  success  could  be  jtttrlbuted  to 
other  conditions  and  circumstances  too  numer- 
ous to  mention?  It  can  readily  be  seen  that 
to  permit  inquiry  along  the  line  suggested 
would  have  been  to  embark  upon  a  sea  of  un- 
certainty, from  which  logical  deductions  and 
conclusions  would  have  been  Impossible.  The 
evidence  showed  under  rule  2,  above  an- 
nounced, the  amount  to  be  deducted  from 
plalntifTs  recovery,  and  It  seems  from  the 
opinion  of  the  Supreme  Court  that  the  inquiry 
as  to  the  value  of  his  services  to  his  business 
only  became  important  in  the  event  of  failure 
of  all  other  rules  laid  down  for  determining 
the  measure  of  damages.  Then,  again,  the 
court  permitted  the  appellee  to  testify  that 
bis  business  at  the  time  of  the  trial  was  a 
profitable  one. 

Upon  the  measure  of  damages  the  court  in- 
structed the  Jury  as  follows:  "It  does  not  ap- 
pear from  the  evidence  that,  after  the  plain- 
tiff's business  relations  with  defendant  were 
severed,  plaintiff  sought  employment  at  the 
hands  of  any  third  person.  However,  the 
plaintiff  admits  and  testifies  that  he  could 
have  obtained  employment  as  a  bookkeeper, 
at  a  salary  of  $75  per  month.  Therefore,  If 
you  find  the  plaintiff  was  wrongfully  dis- 
charged, you  will  take  from  the  amount  which 
be  was  to  receive  under  the  contract  at  $250 
per  month,  from  the  14th  day  of  February, 
1904,  to  the  8th  day  of  September,  1904,  the 
sum  of  175  per  month  for  said  time,  and  add 
to  this  remainder  the  sum  of  $138,  which  was 
due  the  plaintiff  at  the  time  their  business 
relations  ceased,  unless  you  find  for  the  plain- 
tiff under  the  following  paragraph  of  this 
charge.  The  testimony  shows  that,  after  the 
bnslness  relations  between  plaintiff  and  de- 
fendant were  severed,  plaintiff  engaged  in 
business  on  bis  own  account,  and  if  you  find 
from  the  evidence  that  the  plaintiff  was 
wrongfully  discharged  from  defendant's  em- 
ployment, and  further  find  that  the  reasonable 
value  of  his  services  to  himself  in  bis  busi- 
ness was  in  excess  of  $75  per  month  for  the 
period  of  time  between  the  14th  day  of  Feb- 
ruary, 1904,  and  the  8th  day  of  September, 
1904,  then  the  measure  of  your  finding  should 
be  the  contract  price  of  $250  per  month  from 
the  14tb  day  of  February,  1904,  to  the  8th 


day  of  September,  1904,  less  the  reasonable 
value  of  his  services  to  himself  in  his  busi- 
ness, with  Interest  at  6  per  cent  per  annum 
from  the  8th  day  of  February,  190i,  and  to 
this  amount  add  $13&  The  value  of  plaintiff's 
services  to  himself  need  not  be  limited  to 
profits  which  he  might  have  received  during 
the  time  that  elapsed  between  the  14th  day 
of  February  and  the  8th  day  of  September, 
}904,  but  you  may  consider  all  the  circum- 
stances and  facts  In  evidence  before  you,. in 
order  to  determine  what  was  the  reasonable 
value  of  plalQtlff's  services  to  his  business 
that  were  rendered  prior  to  September  8, 
1904."  This  was  sufficient,  and  there  was  no 
error  in  refusing  appellant's  special  charge 
No.  9,  or  in  refusing  to  permit  appellant  to 
Inquire  Into  the  details  of  appellee's  business 
subsequent  to  the  expiration  of  the  contract 
period,  for  the  purpose  of  showing  the  value 
of  appellee's  services  to  his  business  during 
the  contract  period. 

The  evidence  was  suflSclent  to  support  the 
verdict,  and  the  appellant's  motion  for  a  new 
trial  was  properlj  overruled. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 

On  Rehearing. 

We  find  that  our  conclusion  that  appellant 
was  permitted  to  show  that  the  appellee's 
business  had  been  prosperous  from  September 
1.  1904,  to  the  time  of  the  trial,  Is  not  support- 
ed by  the  record.  The  appellant  did  so  testi- 
fy, but  a  more  careful  examination  of  the 
stenographer's  report  discloses  that,  after  this 
testimony  was  Introduced,  an  exception  was 
made  to  It,  which  the  court  sustained. 
•  This  does  not  affect  the  conclusion  reached 
by  us  In  the  opinion,  and  the  motion  for  re- 
bearing  is  overruled. 


MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  v. 
BLACHLEY.* 

(Court  of  Civil  Appeals  of  Texas.    April  4, 1908. 
Rehearing  Denied  April  25.  190&) 

1.  Removal  of  Causes— Natube  or  Conteo- 
VERST  —  Cases  Abibino  Undeb  Fedebal 
Laws. 

In  an  action  for  injuries  to  plaintiff  while 
switching  cars  on  defendant's  road  in  Indian 
Territory,  while  Mansf.  Dig.  Ark.  c.  20,  {  566, 
providing  that  the  common  law  not  Inconsistent 
with  the  Constitution  and  laws  of  the  state 
should  be  the  rule  of  decision,  was  in  force  In 
Indian  Territory  by  virtue  of  Act  Cong.  May  2, 
1890,  c.  182,  26  Stat.  81,  providing  for  a  tempo- 
rary government  for  Oklahoma  and  enlargmg 
the  jurisdiction  of  the  United  States  court  in 
Indian  Territory,  the  action  arises  under  the 
statutes  of  Arkansas,  and  not  under  the  act 
of  Congress ;  and  hence  the  refusal  to  remove 
the  action  to  the  federal  court  on  the  ground 
that  a  federal  question  was  involved  was  proper. 

2.  Masteb  and  Sebvant— Injuries  to  Serv- 
ant —  Appliances  —  Railboad  Cars — Cabk 
Required — Contributory  Negligence. 

Plaintiff,  a  brakeman,  was  entitled  to  as- 
sume that  the  company  had  exercised  ordinary 
care  to  furnish  reasonably  safe  and  neeessary 
appliances  for  Its  cars,  so  as  to  enable  him  to 

•Writ  ot  error  denied  by  Supreme  Court. 
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perform  his  daties  with  a  reasonable  degree  of 
safety;  and  he  was  not  reqaired,  while  engaged 
as  a  brakeman,  to  Inspect  the  cars  and  appli- 
ances to  ascertain  their  condition. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {{  547-549,  675- 
677.] 

8.  Sake  —  AonONB  — Instbuctioms  — Appli- 

CABIUTT   TO    EVIDBRCE. 

In  an  action  for  injuries  to  a  bralceman 
by  the  breaking  of  a  cleviB  on  a  brake  chain, 
causing  plaintiff  to  fall,  an  instruction  that  if 
the  clevis  was  defective,  and  for  that  reason 
broke,  and  that  such  defective  condition  of  the 
clevis  could  have  been  discovered  by  a  proper  in- 
spection of  the  car  by  an  ordinarily  prudent 
person,  and  that  defendant's  failure  to  dis- 
cover the  defect  was  negligence  as  that  term 
was  defined,  plaintiff  could  recover,  was  prop- 
er, and,  when  taken  in  connection  with  an  al- 
ternative converse  charge,  was  not  erroneous  in 
fiiiling  to  limit  the  jury's  consideration  to  the 
broken  clevis  introduced  in  evidence  and  exhibit- 
ed to  the  jury,  as  the  charge  could  have  referred 
only  to  the  clevis  introduced. 

4.  Same  —  Affuances  —  Inspection  —  Rail- 
BOAD  Cabs — Masteb's  Dtjtt. 

It  is  a  railroad  company's  duty  to  make 
such  a  careful  and  proper  inspection  of  its  cars 
and  coupling  appliances  as  an  ordinarily  prudent 
person  would  make  under  similar  circumstances. 

SEM.  Note. — For  cases  in  point,  see  Cent.  DlA 
.  34,  Master  and  Servant,  U  235-242.] 

5.  Appeai/— Pbesentattok  in  Loweb  Cotjbt — 
Mattebs  Not  Pbebented  —  Instbuotions  — 
Necessitt  or  Request. 

In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  clevis  on  a  brake  chain,  the 
broken  clevis  having  been  introduced  in  evidence, 
if  the  court's  charge  as  to  the  company's  duty 
in  inspecting  the  car  was  erroneous  in  not  in- 
structing that  if  a  proper  inspection  would  not 
have  discovered  the  defect,  or  if  after  its  dis- 
covery it  would  still  have  been  reasonably  safe, 
there  was  no  liability,  the  error  was  one  of  omis- 
sion, and  defendant,  not  having  requested  such 
instruction,  cannot  complain  of  the  omission  o^ 
appeal. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ({  1309-1314.] 

6.  Masteb  and  Sebvant— Masteb's  Liabilitt 
roB  IN.IUBIES  TO  Sebvant  —  Appliances  — 
Inspection— Qualifications  of  Inspectob. 

In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  defective  clevis  on  the  brake 
chain,  a  requested  charge  that  the  company  was 
not  liable  if  a  person  of  ordinary  care  inspect- 
ing the  car  would  not  have  discovered  the  defect 
was  properly  refused,  as  it  ignored  the  qualifica- 
tions and  competency  of  the  inspector. 

7.  Same— Fellow  Sebvant— Cabb  Rkquibed 
OF  Mabtbb  —  Delegation  of  Dcnr— "Vice 
Pbihoipal." 

It  being  defendant's  duty  to  see  that  its  cars 
were  properly  inspected  for  the  safety  of  its 
employes,  if  it  delegated  this  duty  to  one  of  its 
employ^,  such  employ^  in  making  the  inspection 
would  be  a  vice  principal,  and  not  a  fellow  serv- 
ant 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  f!  341,  406-410. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7813,  7316,  7827.] 

8.  Witnesses  — CoMPBTENOT— Knowledge  o» 
Facts. 

In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  defective  clevis  on  a  brake 
chain,  testimony  of  a  former  car  inspector  of 
defendant  who  bad  done  that  work  for  25  years, 
as  to  the  usual  and  proper  manner  of  inspecting 
cars  on  defendant's  road,  was  admissible. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  80-87.] 


9.  Appeal— Assignments  or  Ebbob— Stim- 

OIENCT. 

Where  an  assignment  of  error  involved  five 
different  propositions,  and  was  not  followed 
by  propositions  of  law  or  with  a  statement  from 
the  record  aa  the  rules  of  the  court  require,  it 
will  not  be  considered  on  appeal. 

iEid.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  8,  Appeal  and  Ehrror,  {  3000.] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;   B.  L.  Jones,  Judge. 

Action  by  J.  B.  Blachley  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Coke.  Miller  &  Coke  and  Smith  &  Wall,  for 
appellant  Wolfe,  Hare  ft  Maxey,  for  appel- 
lee. 

BOOKHOUT,  J.  Appellee  on  the  24th 
day  of  October,  1906,  Instituted  suit  against 
appellant  in  the  district  court  of  Grayson 
county,  Tex.,  to  recover  damages  in  the  sum 
of  $40,000  on  account  of  personal  injuries  be 
claims  to  have  received  on  the  18th  day  of 
May,  1906,  at  Durant,  Ind.  T.,  while  In  the 
employ  of  appellant  as  a  railway  brakeman. 

By  his  first  amended  original  petition  filed 
In  said  court  on  the  8th  day  of  April,  1907,  he 
alleged,  in  substance:  That,  while  In  appel- 
lant's employ  as  a  brakeman  on  Its  local 
freight  train  on  said  date  In  the  town  of  Dor- 
ant,  it  became  the  duty  of  his  crew  to  do  some 
switching.  That  In  the  performance  of  his 
duty  it  became  necessary  for  him  to  go  upon 
one  of  the  water  cars  for  the  purpose  of  set- 
ting a  brake  upon  the  same.  That,  in  attempt- 
ing to  set  the  brake  on  said  car,  the  braking 
apparatus  broke,  and  he  was  precipitated  to 
the  ground  and  Injured.  That  said  car  waa 
old,  worn,  out  of  repair,  and  unsuitable  for  the 
purpose  for  which  it  was  being  used.  In  that 
the  timbers  were  rotten,  the  brake  chain,  brake 
connections,  and  braking  apparatus  were  Im- 
properly constructed,  and  the  connections 
thereon  were  not  suitable  for  the  purpose  for 
which  they  were  being  used.  In  that  the  chain 
was  rusty,  worn,  and  the  clevis  which  con- 
nected it  to  the  brake  lever  was  old,  cracked, 
and  partially  broken.  That  the  brake  chain 
was  too  short  and  was  Improperly  connected 
with  the  brake  lever,  In  that  it  was  connected 
with  a  clevis  which  was  Improper  for  the 
purpose  for  which  It  was  being  used,  because 
It  was  too  small,  and,  the  brake  lever  being 
larger  than  the  opening  in  the  devis.  It  was 
forced  Into  the  brake  lever  cracking  the  clev- 
is. That  the  clevis  was  further  out  of  re- 
pair, In  that  the  bolt  which  went  through 
the  clevis  did  not  have  a  nut  on  It  That 
either  the  nut  had  not  been  placed  on  there 
originally  or  else  It  had  worked  off  and  the 
bolt  had  become  loose.  That  said  brake,  rod, 
chain,  clevis,  and  connections  were  improper- 
ly contracted,  and  through  the  neglig^ioe  of 
appellant  had  been  permitted  to  get  out  of 
repair  so  as  to  render  the  same  dangerous  to 
be  used  for  the  purpose  for  which  It  bad 
been  constructed.    That  all  of  said  defects 
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were  known  to  appellant,  or,  by  tbe  exercise 
of  ordinary  care  on  its  part  by  making  a 
proper  Inspection  thereof,  wonld  bave  been 
known ;  but  the  same  were  wholly  unknown 
to  tbe  appellee.  That  appellant  was  gollty  of 
negligence  in  failing  to  make  a  proper  in- 
spection of  tbe  car  and  in  failing  to  repair  the 
same,  and  was  further  guilty  of  negligence  in 
having  and  leaving  near  its  track  at  tbe  point 
where  appellee  was  injured  a  pile  of  Iron  and 
rubbish  or  various  kinds  and  material.  That 
the  appellee  in  falling  from  said  car  was 
thrown  upon  a  pile  of  old  iron  of  various  and 
Irregular  shapes,  and  was  bruised  and  gash- 
ed in  various  parts  of  the  body.  That  his 
left  foot  was  cut  on  the  rubbish  and  so  in- 
jured as  to  subsequently  render  necessary  the 
amputation  of  tbe  same  about  eight  Inches 
below  the  knee.  Appellee  suffered  great  phys- 
ical and  mental  angulsb,  and  will  continue 
to  so  sufTer  as  long  as  he  lives.  That  be  was 
40  years  old  and  strong  and  able  bodied,  and 
capable  of  earning  and  was  earning  $85  per 
montb,  and  his  time  was  reasonably  worth 
that  amount  That  his  earning  capacity  by 
reason  of  said  injury  has  been  impaired  to  the 
extent  of  $75  per  montb.  That  be  had  t)een 
rendered  Incapable  of  following  his  chosen 
calling  of  a  railroad  man.  Appellant  answered 
by  general  demurrer,  special  exceptions, 
general  denial,  and  then  by  special  answer 
alleged  that  appellee's  injuries  were  proxi- 
mately caused  and  contributed  to  by  bis  own 
negligence  and  want  of  ordinary  care  and  its 
fellow  servants ;  that  they  resulted  from 
one  of  tbe  risks  assumed  by  appellee ;  that  of 
the  said  defects  and  causes  producing  the 
same  the  appellee  had  full  notice  or  by  the  ^- 
erdse  of  ordinary  care  on  his  part  would 
bave  bad  full  notice  and  ample  time  to  bave 
avoided  tbe  same.  Said  cause  was  tried  be- 
fore a  Jury  on  the  10th  day  of  April,  1907, 
and  resulted  In  a  verdict  and  judgment  in 
favor  of  appellee  in  the  sum  of  $8,444.  De- 
fendant's motion  for  new  trial  having  been 
overruled,  it  perfected  an  appeal. 

1.  Tbe  injuries  to  appellee  for  which  he 
seeks  to  recover  of  appellant  damages  were 
received  in  the  Indian  Territory,  and  It  Ut 
insisted  by  appellant  that  appellee's  right  of 
recovery  and  appellant's  liability  are  governed 
by  a  proper  construction  of  a  law  enacted  by 
the  Congress  of  the  United  States  on  the  2d 
day  of  May,  1890  (28  Stat.  81,  c.  182),  entitled 
"An  act  to  provide  a  temporary  government 
for  the  territory  of  Oklahoma,  to  enlarge  the 
Jurisdiction  of  the  United  States  court  in 
tbe  Indian  Territory  and  for  other  purposes." 
Appellant  filed  a  proper  petition  and  bond  for 
removal,  asking  a  removal  of  tbe  cause  to  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas.  The  application 
for  removal  was  denied.  It  is  here  contended 
tliat  the  trial  court  erred  In  denying  said  ap- 
plication. This  same  question  arose  in  the 
case  of  this  appellant  v.  Hollan,  107  &  W. 
042,  decided  by  this  Court  on  February  1, 


1908,  and  was  decided  against  appellant    We 
adhere  to  that  ruling. 

2.  There  was  no  error  in  the  fourth  para- 
graph of  the  court's  charge,  which  instructs 
the  Jury  as  follows:  "Plaintiff  had  tbe  right 
to  assume  that  the  defendant  had  exercised 
ordinary  care  to  furnish  cars  reasonably  safe 
and  properly  equipped  and  supplied  with  ap- 
pliances reasonably  necessary  and  proper  to 
enable  him  to  perform  tbe  duties  required  of 
him  with  a  reasonable  degree  of  safety,  and  be 
was  not  required  under  the  law  while  engaged 
In  the  capacity  of  brakeman  to  inspect  the 
cars  and  appliances  thereon  while  engaged 
in  the  discharge  of  bis  duties  for  the  purpose 
of  ascertaining  their  condition."  This  charge 
announced  a  correct  proposition  of  law  and 
taken  In  connection  with  the  entire  charge 
could  not,  as  appellant  contends,  bave  mis- 
led the  Jury.  Railway  Co.  v.  Blackman,  32 
Tex.  Civ.  App.  200,  74  S.  W.  75;  Railway  Ca 
V.  McClain,  80  Tex.  97, 15  S.  W.  789;  Railway 
Co.  V.  O'Fiel.  78  Tex.  488, 15  S.  W.  83.  In  this 
connection  the  Jury  were  instructed  as  fol- 
lows: "Wben  the  plaintiff  entered  the  serv- 
ices of  the  defendant  company  as  brakeman, 
he  assumed  all  the  risks  and  dangers  ordinar- 
ily incident  to  such  employment,  but  he  did 
assume  any  risks  arising  from  the  negligence 
of  the  defendant.  If  any  there  was,  unless  be 
knew,  or  in  the  ordinary  discharge  of  his 
duty  must  necessarily  have  known,  of  such 
negligence  in  time  to  have  avoided  Injury 
thereby." 

3.  By  the  sixth  paragraph  tbe  Jury  were 
Instructed  as  follows:  "If  you  believe  from 
tbe  evidence  that  plaintiff  was  on  a  car  of 
the  defendant  under  bis  employment  as  a 
brakeman,  and  if  you  l>elieve  from  the  evi- 
dence that  tbe  brake  chain  on  said  car  was 
connected  to  the  brake  lever  thereon  by  means 
of  a  clevis,  and  if  you  further  believe  from 
the  evidence  that  said  clevis  was  old,  cracked, 
and  partially  broken,  and  that  plaintiff  at- 
tempted to  set  the  brake  on  said  car,  and 
said  clevis  broke,  and  if  you  further  l>elleve 
from  the  evidence  that  said  clevis  breaking, 
if  you  find  it  did  break,  caused  plaintiff  to 
fall  from  said  car,  and  that  he  was  thereby 
injured  as  alleged  in  his  petition,  and  if  you 
further  believe  from  tbe  evidence  that  said 
clevis  being  cracked  and  partially  broken,  if 
you  find  it  was  cracked  and  partially  broken, 
caused  same  to  break,  if  you  find  it  did  break, 
and  if  yon  further  believe  from  the  evidence 
that  by  making  such  careful  and  proper  in- 
spection of  said  car  and  coupling  appliances 
as  an  ordinarily  prudent  person  would  have 
made  under  the  same  or  similar  circum- 
stances, such  defective  condition  of  said  clev- 
is, if  you  find  it  was  so  defective,  could  and 
would  have  been  discovered,  and  If  you  fur- 
ther believe  from  the  evidence  that  defendant 
failed  to  make  such  careful  and  proper  in- 
spection of  the  coupling  appliances  on  said 
car  as  an  ordinarily  prudent  person  would 
have  made  under  the  same  or  similar  elr- 
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cumstances,  and  if  you  further  bellere  from 
the  eridence  tbat  the  failure  on  the  part  of 
the  defendant  to  make  such  Inspection  of  said 
coupling  appliances  as  above  stated.  If  you 
find  it  did  80  fall,  constituted  negligence,  as 
this  term  had  been  hereinbefore  defined,  and 
that  such  negligence.  If  any,  was  the  direct 
and  proximate  cause  of  plaintiff's  Injury — 
you  will  find  for  the  plaintiff  and  assess  his 
damages  under  other  Instructions  given  you, 
unless  you  find  for  defendant  under  other 
instructions  given  you."  It  Is  contended 
that  this  charge  was  erroneous  In  falling  to 
limit  the  Jury  in  their  consideration  of  de- 
fects in  the  connection  between  the  brake 
chain  and  the  lever  to  the  particular  clevis 
introduced  in  evidence  as  the  one  which  form- 
ed such  connection,  the  defects  of  which  were 
exhibited  to  the  Jury.  Appellee  on  the  trial 
produced  a  piece  of  a  clevla.  He  testified 
tliat  it  was  a  part  of  the  clevis  which  was  In- 
volved in  this  suit  The  court  admitted  it  in 
evidence  as  such.  It  was  exhibited  to  the 
Jury  as  such,  and  appellee  was  permitted  to 
describe  the  appearance  of  the  defects  in 
the  same.  The  charge  could  only  have  had 
reference  to  the  clevis  Introduced  In  evidence, 
and  the  Jury  could  not  have  considered  It  as 
relating  to  any  other  clevis.  The  charge  an- 
nounced a  correct  proposition  of  law,  and, 
taken  in  connection  with  the  seventh  para- 
graph, it  is  not  subject  to  the  criticism  made. 
Railway  Ck).  v.  McCIain,  supra ;  Rost  v.  Rail- 
way Co.,  76  Tex.  1T2,  12  S.  W.  1131.  The 
seventh  paragraph  is  as  follows:  "On  the 
other  hand,  If,  from  the  evidence,  you  do 
not  believe  that  the  brake  chain  was  connect- 
ed to  the  brake  lever  by  means  of  a  clevis, 
or  if  you  do  believe  from  the  evidence  that 
the  brake  chain  was  so  connected,  but  you 
do  not  believe  from  the  evidence  that  the 
clevis  was  old,  cracked,  and  partially  broken, 
or  if  you  do  believe  from  the  evidence  that 
such  clevis  was  old,  cracked,  and  partially 
broken,  but  If  you  do  not  believe  from  the 
evidence  that  such  defective  condition  of  said 
clevis,  if  you  find  it  was  so  defective,  would 
have  been  discovered  by  a  proper  Inspection — 
that  is,  such  an  Inspection  as  an  ordinarily 
prudent  person  would  have  made  under  the 
same  or  similar  circumstances — then  in  either 
of  these  events,  you  will  find  for  the  defend- 
ant" 

Again,  it  is  contended  that  said  sixth  para- 
graph of  the  charge  Is  erroneous.  In  that  it 
places  upon  appellant  a  higher  degree  of  caro 
in  making  inspections  than  the  law  requires 
In  that  it  virtually  instructs  the  Jury  that, 
if  an  absolutely  proper  inspection  would  have 
disclosed  the  defect  In  the  clevis,  yet  appel- 
lant failed  to  make  such  an  inspection,  it 
would  be  liable;  whereas,  the  law  requires 
only  that  appellant  should  make  such  an  In- 
fection as  a  person  of  ordinary  care  would 
have  made.  It  is  conceded  that  no  inspection 
at  all  was  made  of  the  car.  It  was  the  duty 
of  the  railway  company.  In  order  to  excuse  it- 
self from  liability  resulting  from  a  defect- 


ive car,  to  see  that  the  car  was  properly  In- 
spected by  a  competent  Inspector.  Railway 
Co.  V.  Sage,  98  Tex.  438,  84  S.  W.  814.  The 
charge  makes  It  the  duty  of  appellant  to 
make  such  careful  and  proper  inspection  of 
the  coupling  appliances  of  the  car  by  a  com- 
petent inspector  as  an  ordinarily  prudent 
person  would  have  made  under  the  same 
or  similar  circumstances.  The  charge  does 
not  place  upon  appellant  a  higher  degree 
of  care  than  required  by  law.  But  It 
is  contended  that  the  seventh  paragraph 
of  the  court's  charge  above  quoted  was  er- 
roneous, for  the  reason  that  the  clevis  which 
It  is  claimed  caused  the  accident  was  intro- 
duced in  evidence,  and  appellant  was  entitl- 
ed to  a  charge  to  the  effect  that  If,  in  the  ex- 
ercise of  ordinary  care.  It  would  not  have  dis- 
covered the  defect  In  this  clevis,  or  if  after 
discovering  it,  in  the  exercise  of  like  care, 
it  would  have  still  considered  the  clevis  safe 
for  the  purpose  for  which  it  was  being  used, 
there  would  be  no  liability.  If  this  para- 
graph is  erroneous  in  the  particular  claimed, 
then  the  error  is  one  of  omission,  and  it  was 
the  duty  of  appellant  to  request  a  correct 
charge  curing  the  defect  and  having  failed 
to  do  so  cannot  now  complain.  Barrett  v. 
Peatherstone,  89  Tex.  672,  573,  35  S.  W.  11, 
36  8.  W.  245;  Land  Co.  v.  State,  80  Tex. 
687,  688,  16  S.  W.  649;  Hargrave  v.  W.  U. 
Td.  Co.  (Tex.  Civ.  App.)  60  8.  W.  689,  690; 
Rost  T.  Railway  Co.,  supra. 

4.  Appellant  requested  a  special  charge 
as  follows:  "If  you  believe  from  the  evidence 
in  this  case  that  this  brake  chain  was  con- 
nected to  the  brake  lever  by  means  of  the 
clevis,  a  portion  of  which  was  exhibited  be- 
fore you,  and  that  such  clevis  was  defective, 
yet  if  you  further  believe  from  the  evidence 
that  a  person  of  ordinary  care  making  such 
an  Inspection  of  this  car  and  the  braking  ap- 
paratus thereon  as  a  person  of  ordinary  care 
would  have  made  under  the  same  or  similar 
circumstances  would  not  have  discovered 
such  defect,  or,  upon  discovering  it,  would 
have  considered  the  clevis  reasonably  safe 
for  the  purpose  for  which  it  was  to  be  used, 
you  win  return  a  verdict  for  the  defendant" 
There  was  no  error  in  the  action  of  the  court 
In  refusing  this  charge.  It  was  incorrect,  in 
that  it  wholly  ignored  the  question  of  the 
competency  ot  the  person  making  such  in- 
spection. Railway  Co.  v.  Sage,  supra;  Rail- 
way Co.  V.  Oram  (Tex.  Civ.  App.)  107  S.  W. 
74. 

5.  Appellant's  special  charges  Nos.  6  and  6, 
the  refusal  of  which  Is  complained  of  in  the 
sixth  and  seventh  assignments,  were  fairly 
embraced  in  the  court's  charge,  and  hence 
were  properly  refused. 

6.  Error  is  assigned  to  the  court's  refusal 
of  appellant's  special  charge  No.  2  as  fol- 
lows: "In  this  case  you  are  Instructed  Uiat 
under  the  laws  In  force  in  the  Indian  Terri- 
tory where  the  plaintiff  was  injur<!d,  plaintiff 
and  the  car  tnspectora  whose  duty  It  was  to 
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inspect  this  car  were  fellow  seryantB,  and  If 
70a  believe  from  the  evidence  ttiat  the  plain- 
tiff was  caused  to  be  injured  by  reason  of 
tlie  negligence  of  one  of  said  car  inspectors 
In  falling  to  inspect  and  discover  the  defect 
In  the  clevis  or  liook  which  fastened  the 
chain  to  the  brake  lever,  or  in  failing  to 
properly  remedy  said  defect,  or  in  some  other 
respect,  such  wouM  be  negligence  of  plain- 
titTs  fellow  servants,  and  you  will  return 
a  verdict  for  the  defendant"  As  stated.  It 
was  the  duty  of  the  appellant  to  see  that  the 
car  and  its  braking  appliances  were  prop- 
erly Inspected.  If  appellant  delegate  this 
duty  to  one  of  its  employfis,  such  employe 
In  making  the  inspection  would  be  a  vice 
principal,  and  not  a  fellow  servant  Rail- 
way Co.  V.  Keefe  (Tex.  Civ.  App.)  84  S.  W. 
67&;  Railway  Co.  v.  Blrk  (Tex.  Civ.  App.) 
9»  S.  W.  T53. 

7.  C.  C.  Peterson,  a  witness  for  plaintiff, 
was  permitted  to  testify  on  direct  examina- 
tion, in  substance,  that  the  proper,  usual,  and 
customary  manner  of  inspecting  brakes  on 
the  Missouri,  Kansas  &  Texas  System  Is  to 
look  around  to  see  that  the  brake  in  every 
way,  the  brake  beams,  shoes,  and  every- 
thing, are  each  in  its  proper  place  and 
then  go  on  top  of  the  car  and  set  the 
brake  to  find  oat  if  the  brake  is  in  good 
shape.  The  objection  to  this  testimony  was 
tliat  the  same  was  immaterial  and  irrel- 
evant, and  witness  was  not  shown  to  be 
connected  with  appellant  since  prior  to  the 
accident  The  witness  testified  that  he  liad 
worked  for  appellant  as  car  inspector  tor 
over  2S  years,  and  was  familiar  with  the  usu- 
al and  customary  manner  of  inspecting  cars 
on  the  Missouri,  Kansas  &  Texas  System. 
There  was  no  error  in  admitting  the  testimony. 

The  twelfth  assignment  cannot  be  con- 
sidered. It  Involves  five  different  proposi- 
tions, and  It  is  not  followed  by  propositions 
of  law  or  with  a  statement  from  the  record 
as  the  rules  require.  Rules  24,  30,  31,  94 
Tex.  660  (67  S.  W.  xv,  xvl);  House  v.  Brown, 
21  Tex.  Civ.  App.  576,  54  S.  W.  396;  Rait- 
way  Co.  V.  Hendricks  (decided  at  the  pres- 
ent term  of  this  court)  108  S.  W.  745;  Coop- 
er V.  Lee,  1  Tex.  Civ.  App.  9,  21  S.  W.  1002; 
Scanlon  v.  Railway  Co.,  100  S.  W.  982,  18 
Tex.  Ct.  Bq?.  619,  620. 

No  reversible  error  having  been  pointed 
out  In  the  record,  the  Judgment  Is  affirmed. 


CITIZENS'  BY.- CO.  v.  GRIFFIN  et  al.» 
(Court  of  Civil  Appeals  of  Texas.     March  18, 

1908.     Rehearing  Denied  April   22,   1908.) 
1.  Damages— Personal  Injuries— Bxcebsivk 

Dakaoes.  ,  .  ^    . 

Courts  do  not  ordinarily  interfere  With  the 
verdict  of  a  jury  on  the  ground  that  it  Is  ex- 
cessive, unless  the  amount  recovered  is  so  great 
\a  to  indicate  passion  and  prejudice  or  other 
improper  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Damages,  8  354.] 

•Writ  of  error  denied  by  Supreme  Court. 


2.  Save. 

A  married  woman  with  two  children  at- 
tempted to  alight  from  a  street  car.  She  car- 
ried one  child,  and  succeeded  in  leaving  the  car 
when  it  started,  leaving  the  other  child  on  the 
platform  in  a  dangerous  position.  She  ran  along 
with  the  car  to  prevent  the  child  from  falling. 
She  was,  as  a  result  thereof,  thrown  into  great 
nervous  excitement,  had  fever  and  rigors  and 
a  miscarriage.  At  the  time  of  the  trial,  three 
or  four  months  after  the  occurrence,  she  was 
suffering,  and  unable  to  perform  her  ordinary 
household  duties.  She  suffered  great  pains. 
There  was  evidence  that  serious  consequences 
followed  the  injuries  complained  of.  Beld,  that 
a  verdict  of  $2,500  was  not  excessive. 

[Ed.  Note.— For  ca.ses  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §S  372-396.] 

3.  CaRBIEBS— INTUBIES  TO   Passenqebs— Nbq- 
ligence— Pboximate  Cattse. 

Where,  in  an  action  against  a  carrier  for  in- 
juries to  a  ^ssenger,  the  court  sabmitted  the  is- 
sue of  contributory  negligence,  based  on  the  pas- 
senger running  after  a  car,  and  on  her  failure 
to  summon  a  physician  after  the  injuries,  and 
stated  that,  if  the  passenger  suffered  an  injury 
because  of  the  failure  to  take  proper  care  and 
obtain  the  services  of  a  physician,  there  could  be 
no  recovery,  and  the  jury  on  ample  evidence 
found  in  favor  of  the  passenger,  the  refusal  to 
grant  a  new  trial,  on  the  ground  that  the  inju- 
ries were  not  the  proximate  result  of  the  car- 
rier's negligence,  was  proper. 

4.  Trial— Issues— IssTRucTioNB. 

Where  there  is  any  evidence  on  any  issue 
raised  by  the  pleadings,  the  court  must  submit 
it  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §S  32^333.] 

5.  Davaoes— Pebsonai.  Injx7bies— Evidence 
— instbuctions. 

Where,  in  an  action  for  i>ersonal  injuries, 
there  was  evidence  that  plaintiff  three  or  four 
months  after  the  accident  suffered  pain,  and 
was  unable  to  perform  her  ordinary  household 
duties,  and  a  physician  testified  that  it  often 
happened  that,  in  cases  of  such  injuries,  there 
were  after  serions  consequences  through  life,  the 
court  properly  submitted  the  issue  of  permanent 
injury. 

Appeal  from  District  Court,  McLennan 
County ;  Sam  B.  Scott,  Judge. 

Action  by  P.  H.  OrlfiBn  and  another  against 
the  Citizens'  Ballway  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Clark  &  Bolinger,  for  appellant  Sanford  & 
Denton,  for  appellees. 

BICE,  J.  P.  H.  Griffin  Joined  by  bis 
wife,  Cora  L.  Griffin,  as  plaintiffs  in  the 
court  below,  brought  this  suit  against  appel- 
iant,  the  Citizens'  Ballway  Company,  for 
damages  for  personal  injuries  claimed  to 
have  been  sustained  by  plaintiffs  wife  while 
a  passenger  on  appellant's  street  cars  in  the 
city  of  Waco,  on"  the  10th  of  December,  1906. 
They  alleged  that,  upon  said  last-named  date, 
plaintiff,  Cora  L.  Griffin,  with  her  two  chil- 
dren, one  an  infant  about  18  months  old,  and 
the  other  a  little  girl  about  3  years  of  age, 
while  passengers  on  appellant's  car,  gave  the 
signal  to  stop  said  car,  so  as  to  enable  them 
to  alight  therefrom ;  that  in  obedience  there- 
to the  motorman  caused  said  car  to  stop, 
whereupon  the  said  Cora  L.  Griffin  with  her 
Infant  in  her  arms  alighted  from  the  car; 
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but,  before  the  other  child  was  able  to  alight 
from  the  car,  the  motorman  negligently  and 
carelessly  caused  the  same  to  start  forward, 
at  which  time  she  was  standing  on  the  ground 
at  the  aide  of  the  platform,  and  the  little 
girl  was  on  the  edge  of  the  platform  In  the 
act  of  stepping  down,  or  waiting  for  her 
mother's  assistance  in  alighting  from  said 
car;  that  it  was  several  feet  from  the  plat- 
form to  the  ground,  and  the  little  girl,  by  rea- 
son of  this  fact  and  the  motion  of  the  car 
and  her  immature  years,  was  in  Imminent 
danger  of  being  thrown  from  said  car,  or  of 
attempting  to  alight  therefrom  and  being  se- 
riously Injured;  that  her  mother,  Ora  L. 
Griffin,  realizing  the  dangerous  situation  In 
which  her  child  was  placed  and  apprehensive 
of  great  and  serious  injury  to  her,  threw  out 
her  disengaged  hand,  and  caught  hold  of  the 
little  girl,  and  ran  along  with  and  by  the 
side  of  said  car,  holding  her  baby  In  one  arm 
and  the  little  girl  with  the  other,  screaming 
for  the  motorman  to  stop,  but  the  speed  of 
the  car  continued  to  Increase  as  it  progress- 
ed, and  she  continued  to  run  along  therewith, 
holding  her  baby  in  one  arm  and  keeping 
hold  of  the  little  girl  with  the  other,  which 
necessitated  keeping  her  body  in  a  stooped 
position,  until  the  car  had  run  a  distance  of 
about  165  feet,  when  the  motorman's  atten- 
tion was  attracted,  the  car  was  stopped,  and 
the  little  girl  taken  uninjured  therefrom; 
that  the  ground  over  which  plaintiff  was 
forced  to  run  was  very  rough  and  uneven, 
and  that  the  q)eed  at  which  she  was  forced 
to  run  in  her  stooped  position  caused  great 
strain  and  tension  upon  her  physical  system 
and  great  exertion  on  her  part,  whereby  she 
was  greatly  alarmed  and  frightened  for  the 
safety  of  her  little  girl,  by  reason  of  all  which 
facts  she  suffered  a  severe  shock  to  her  nerv- 
ous system,  from  which  she  grew  ill,  having 
fever  and  rigors  for  a  period  of  24  hours,  at 
which  time  she  suffered  a  miscarriage;  that 
as  a  consequence  thereof  she  was  forced  to 
remain  in  bed  for  a  period  of  about  10  days 
thereafter,  and  that  her  health  and  strength 
and  genital  organs  have  been  permanently  in- 
jured and  impaired,  and  she  is  now  and  will 
continue  to  be  weak  physically  and  unable 
to  undergo  ordinary  physical  exertion,  where- 
as before  she  was  a  strong,  healthy,  and  vig- 
orous woman ;  that  her  said  miscarriage 
caused  her  great  mental  anguish  and  intense 
physical  pain  and  suffering,  whereby  she  was 
In  imminent  danger  of  losing  her  life,  all  of 
which  she  charged  was  due  to  and  the  proxi- 
mate result  of  the  negligence  and  carelessness 
of  said  motorman  in  suddenly  starting  said 
car  before  her  child  could  safely  alight  there- 
from. Appellant  answered  by  general  de- 
murrer, general  denial,  and  pleaded  specially 
that.  If  appellee  was  injured,  the  same  was 
caused  by  her  contributory  negligence  in  un- 
necessarily running  after  and  catching  appel- 
lant's car ;  that  her  child  was  not  In  a  peril- 
ous position,  and  in  no  danger  of  being  hurt, 
and  that  her  conduct  was  entirely  voluntary. 


and  constituted  contributory  negligence,  for 
which  she  was  not  entitled  to  recover ;  and, 
further  answering,  pleaded  that  if  she  suf- 
fered a  miscarriage  and  Injurioos  conse- 
quences therefrom,  the  same  were  caused  and 
produced  by  the  failure  of  the  said  Cora  L>. 
Oriffin  and  her  husband  to  exercise  any  care 
whatever  to  prevent  the  same  after  she  be- 
came side ;  that  she  failed  to  obtain  the  serv- 
ices of  any  physician,  and  negligently  failed 
to  use  any  effort  whatever  to  prevent  said 
result,  and  that  the  same  could  have  been 
prevented  by  the  use  of  proper  care.  There 
was  a  verdict  and  judgment  for  the  plaintiffs 
in  the  sum  of  $2,500,  from  which  this  appeal 
is  prosecuted. 

Appellant  by  its  first  assignment  of  error 
tirges  that  the  verdict  of  the  jury  was  ex* 
cessive,  in  that  the  injuries  were  not  per- 
manent, and  the  same  appeared  to  be  mere- 
ly temporary,  causing  slight  indisposition  and 
inconvenience  for  a  few  daya  We  think  the 
evidence  in  this  case  amply  sustains  the  alle- 
gation that  appellant  was  negligent  in  sud- 
denly starting  the  car  without  affording  suffi- 
cient time  for  plaintiff's  little  child  to  disem- 
bark therefrom,  thereby  leaving  the  child  in 
a  dangerous  position,  Justifying  the  effort 
made  by  the  mother  to  rescue  it  The  evi- 
dence shows  that,  while  the  child  was  In  the 
act  of  stepping  down  from  the  platform  of 
the  car  to  the  ground,  the  car  was  suddenly 
started,  and  the  mother,  seeing  the  great  peril 
of  the  child,  caught  hold  of  it,  and,  running 
along  with  the  car,  prevented  its  falling. 
While  In  this  position,  it  seems  from  the  evi> 
deuce,  the  speed  of  the  car  was  greatly  in- 
creased, and  the  plaintiff,  by  reason  thereof, 
was  forced  to  run  very  fast,  in  a  stooping  at- 
titude, holding  the  baby  in  one  arm  while 
supporting  the  other  child  with  the  other 
hand,  from  which  it  appears  she  was  thrown 
into  great  nervous  excitement,  had  fever  and 
rigors  and  finally  a  miscarriage.  The  evi- 
dence discloses  that,  at  the  time  of  the  trial, 
which  was  three  or  four  months  after  the  oc- 
currence, she  was  still  suffering,  and  unable 
to  perform  her  ordinary  household  duties,  be- 
ing left  in  a  weak  and  prostrated  couaition. 
She  testified  that  she  suffered  severe  and  ex- 
cruciating pains  two  days  preceding  her  mis- 
carriage, and  that  she  still  suffered;  that 
she  had  never  had  a  miscarriage  before  this, 
and  soon  recovered  her  health  after  the  birth 
of  her  other  children.  The  testimony  of  her 
physician  showed  that  the  miscarriage  and  in- 
juries were  the  result  of  the  fright  and  shock 
to  her  nervous  system,  and  that  very  often 
more  serious  consequences  follow  a  miscar- 
riage than  natural  birth.  One  of  appellant's 
physicians  testified  that  It  of  ten  happens  that, 
in  cases  of  miscarriage  such  as  was  produced 
on  Mr&  GrifBn,  there  are  after  serious  con- 
sequences to  the  woman  through  life.  In  the 
nature  of  things  there  can  hardly  be  any  ac- 
.curate  measure  of  damages  in  a  case  like  the 
present,  and  courts  do  not  ordinarily  Inter- 
fere with  the  verdict  of  a  Jury  on  the  ground 
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that  it  l8  ezceBsive,  unlew  the  amount  recov- 
ered is  so  great  as  to  Indicate  passion  or 
prejudice  or  other  Improper  Influence,  and 
nothing  of  this  kind  Is  suggested  or  urged  by 
appellant  Believing  the  evidence  sufficient 
to  sustain  plaintiff's  allegations,  both  as  to 
negligence  and  serious  Injury  resulting  to  her 
therefrom,  we  are  not  Inclined  to  dlsiurb  the 
verdict  and  Judgment  on  the  ground  that  the 
same  Is  excessive.  S.  A.  &  A.  P.  Ry.  Co.  v. 
Parr  (Tex.  Civ.  App.)  28  8.  W.  862 ;  Mo.,  etc., 
Ry.  V.  Jarrard,  65  Tex.  567;  G.,  C.  ft  S.  F. 
Ry.  Co.  V.  Greenlee,  62  Tex.  351 ;  I.  ft  G.  N. 
R.  R.  Co.  V.  Gilbert,  64  Tex.  641;  Dilling- 
ham V.  Scalf 8,  78  Tex.  206, 207, 14  S.  W.  566 ; 
Mo.  Pac.  Ry.  Co.  v.  White,  80  Tex.  210,  15  S. 
W.  808 ;  Trinity  County  Lumber  Co.  v.  Den- 
bam  (Tex.  Civ.  App.)  29  S.  W.  555 ;  M.,  K.  ft 
T.  Ry.  Co.  V.  Nail,  24  Tex.  Civ.  App.  114,  68 
8.  W.  165;  W.  U.  TeL  Co.  v.  Broesche,  72 
Tex.  659,  10  8.  W.  734,  13  Am.  St.  Rep.  843. 

Appellant  by  Its  second  and  third  assign- 
ments of  error  urges  that  the  conrt  erred  in 
refusing  to  grant  it  a  new  trial,  because  it 
contends  that  it  appears  from  the  testimony 
that  all  the  Injuries  sustained  by  plaintiff's 
wife,  including  any  supposed  injury  sustain- 
ed at  the  time  she  ran  after  defendant's  car, 
as  well  as  subsequent  Injuries  and  sickness 
and  miscarriage  suffered  by  plaintiff's  wife, 
were  not  the  proximate  result  of  defendant's 
negligence,  bnt  that  the  same  resulted  solely 
from  the  contributory  negligence  of  plaintiff 
and  his  wife  In  failing  to  properly  care  for  his 
wife,  or  to  obtain  the  services  of  a  physician 
until  after  such  condition  resulted.  With 
reference  to  these  assignments  we  think  It 
sufficient  to  say  that  the  court  In  Its  main 
charge  fully  submitted  the  Issue  of  contribu- 
tory negligence  as  to  both  the  issues  pleaded 
by  appellant,  viz.,  negligently  running  after 
the  car,  and  falling  to  summon  a  physician, 
or  to  take  the  proper  caution  to  prevent  a 
miscarriage;  and  In  a  special  charge,  given 
at  the  Instance  of  appellant,  the  Jury  were 
distinctly  told  that,  if  plaintiff  suffered  a 
miscnrrlage  from  the  acts  and  circumstances 
set  forth  In  the  petition,  but  the  said  Cora  L. 
Griffin  or  P.  H.  Griffin,  her  husband,  were 
both  grossly  guilty  of  contributory  negligence 
In  falling  to  take  proper  care  to  avoid  said 
miscarriage  after  said  occurrence  at  the  street 
car,  or  that  if,  after  she  became  111,  they  neg- 
ligently failed  to  obtain  the  services  of  a 
physician,  or  to  obtain  proper  care  and 
treatment,  which  could  have  been  easily  ob- 
tained by  the  exercise  of  proper  efforts  on 
their  part,  nntll  after  said  miscarriage  had 
resulted,  she  was  not  entitled  to  recover. 
Since  the  jury  have  passed  adversely  to  ap- 
pellant's contention  on  this  Issue,  with  ample 
evidence  to  sustain  said  finding,  we  think 
there  is  no  ground  for  complaint  on  Its  part. 

Appellant  by  Its  fourth  assignment  of  er- 
ror assails  that  portion  of  the  main  charge 
of  the  conrt  wherein  the  same  submits  the 
issue  of  i>emtanent  Injuries  to  the  Jury,  In 
that  It  told  the  jury  that  If  plaintiff's  wife 


suffered  any  permanent  Injury  as  the  direct 
and  proximate  result  of  defendant's  negli- 
gence, they  were  authorized  to  take  that  fact 
Into  consideration  in  measuring  the  damages, 
etc.  Appellant  Insists  that  there  was  no  evi- 
dence upon  which  to  predicate  such  a  charge. 
We  understand  the  law  to  be  that,  where 
there  Is  any  evidence  upon  an  Issue  raised  by 
the  pleadings,  It  is  the  duty  of  the  court  to 
submit  the  Issue  to  the  Jury.  Waul  v.  Hardle, 
17  Tex.  559 ;  Patton  v.  Rucker,  29  Tex.  406 ; 
Underwood  v.  Coolgrove,  59  Tex.  170 ;  Parker 
V.  Chancellor,  78  Tex.  628,  15  S.  W.  167; 
McGown  V.  Railway,  85  Tex.  292,  20  8.  W. 
80;  O.,  C.  &  8.  F.  Ry.  Co.  v.  Klzziah,  4  Tex. 
av.  App.  356,  22  S.  W.  110,  26  8.  W.  242; 
Fitzgerald  v.  Hart  (Tex.)  17  8.  W.  369.  The 
facts  and  circumstances  In  evidence  in  our 
judgment,  are  sufficient  to  have  demanded  a 
charge  upon  this  issue;  and,  after  a  full  re- 
view of  the  same,  we  are  not  inclined  to  dis- 
turb the  verdict  on  this  ground. 
The  judgment  Is  therefore  affirmed. 


TEXAS  BROKERAGE  CO.  v.  JOHN  BABK- 
LBY  ft  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
190a     Rehearing  Denied  April  20.   1908.) 

1.  Tbiai/— Nonsuit— Whkn  Attthobizbd. 

Where  there  is  evidence,  though  slight, 
which  has  a  tendency  to  establlBh  an  issue,  the 
court  must  submit  it  to  the  jury,  though  the 
court,  after  verdict,  may  properly  conclude  that 
the  evidence  is  not  sufficient  to  Justify  a  ver^ 
diet 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  359-367.] 

2.  Pbinoipai.  akd  Aobrt— Tbaksactiors  Be- 
TWBBR  Pasties— Vaudity. 

Though  an  agent  cannot  deal  to  his  own  ■ 
advantage  with  the  property  of  his  principal,  a 
broker  may  purchase  from  his  pnncipEil  for 
himself,  where  bis  object  is  to  acquire  title  for 
himself,  and  the  principal  contracts  with  him 
with  the  knowledge  of  such  fact,  or  where  the 
facts  connected  with  the  purchase  are  such  that 
notice  could  be  implied  that  the  principal  was 
dealing  with  the  broker  as  purchaser  for  him- 
self. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent  U  134,  135.] 

3.  Pleading  —  Petition  —  Inconsistent  De- 
mands. 

A  petition  which  demands  damages  for 
breach  of  contract  for  failure  to  deliver  goods, 
predicated  on  the  theory  that  plaintiffs  purchas- 
ed goods  on  their  own  account,  and  not  as  brok- 
ers, and  which  demands  commissions,  predicated 
on  the  theory  that  plaintiffs  are  entitled  to  re- 
cover the  same  as  commissions  when  actine  for 
defendant,  presents  inconsistent  claims,  and  the 
establishment  of  either  destroys  the  right  to  re- 
cover under  the  other. 

4.  Evidence— Self-Sebvino  Dbclabations. 

A  telegram  sent  by  a  party  to  a  contract 
to  the  adverse  party  after  the  breach  thereof  by 
the  adverse  party  is  inadmissible  in  evidence, 
in  an  action  by  the  party  for  breach  of  contract ; 
the  telegram  being  a  self-serving  declaration. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {«  1068.  1096-1099.] 

Appeal    from    District    Court,    McLennan 
County ;  Marshall  Surratt  Judge. 
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Action  by  the  Texas  Brokerage  Company 
against  John  Barkley  Sc  C!o.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed and  remanded. 

John  W.  Davis,  for  appellants.  Carroll, 
Henderson  &  Carroll,  W.  B.  Carrington,  and 
Eugene  Williams,  for  appellees. 

PISECER,  O.  J.  Appellants'  petition  sub- 
stantially states  that  as  brokers  they  bought 
of  appellees  1,500  barrels  of  sugar,  to  fill 
orders  which  they  then  bad  for  the  same,  at 
4.3  cents  per  pound;  that  appellants,  after 
contracting  with  appellees  for  the  sugar,  sold 
the  same  to  other  parties;  that  500  barrels 
of  the  sugar  were  delivered  to  appellants 
under  their  contract  of  purchase,  but  that 
appellees  refused  to  deliver  the  remaining 
1,000  barrels  contracted  for,  and  for  this 
reason  the  appellants  were  required  to  go 
into  the  market  and  purchase  a  like  quantity 
of  sugar  for  the  purpose  of  fulfilling  the  con- 
tracts they  bad  so  made  with  other  parties; 
that  there  bad  l>een  a  rise  In  the  market  In 
the  quality  of  sugar  they  contracted  to  pur- 
chase from  appellees,  which  difference  in  price 
they  were  required  to  pay  in  the  purchase  of 
«ugar  to  be  delivered  to  their  customers.  The 
petition  states  what  this  amount  is,  and  It  Is 
sued  for  by  the  appellants  as  one  of  the  items 
It  Is  claimed  that  they  were  entitled  to  re- 
cover. In  addition,  the  appellants  also  sued 
to  recover  10  cents  per  barrel  as  brokerage 
commissions,  which  they  claimed  they  were 
entitled  to.  Also  the  sum  of  $44.37,  loss  sus- 
tained on  that  part  of  the  sugar  delivered, 
■on  account  of  a  difference  in  the  quality  of 
the  sugar  so  delivered,  and  also  sought  to  re- 
cover $7  aq  an  item  of  car  demurrage,  aris- 
ing from  the  negligence  of  appellees  In  not 
having  the  numbers  of  the  cars  correctly 
stated  in  the  bill  of  lading.  After  the  evi- 
dence was  all  in,  the  trial  court  directed  a 
verdict  in  favor  of  appellees,  evidently  upon 
the  theory  that  It  was  shown  that  the  appel- 
lants at  the  time  of  their  pretended  purchase 
were  acting  as  the  brokers  of  the  appellees, 
Barkley  &  Co.,  and,  such  being  the  case,  they 
could  not  purchase  for  themselves. 

The  rule  is  well  settled  in  this  state  that. 
If  there  Is  evidence,  although  slight,  which 
has  a  tendency  to  establish  an  issue,  it  is  the 
duty  of  the  trial  court  to  submit  It  to  the 
consideration  of  the  jury.  Citizens'  Ry.  Co. 
V.  Griffin,  109  8.  W.  999  (decided  March  la 
1908).  The  courts  of  this  state  have  gone 
so  far  in  this  direction  as  to  establish  the 
nonsensical  and  illogical  rule  that  the  issue 
should  be  submitted,  although  the  trial  court 
after  verdict  should  properly  conclude  that 
the  evidence  upon  which  it  was  based  was 
not  sufficient  to  justify  the  verdict  of  the 
jury,  and  for  that  reason  should  grant  a  new 
trial.  Fitzgerald  v.  Hart  (Tex.)  17  8.  W. 
369.  Considering  the  evidence  in  the  light 
of  this  rule,  we  are  not  prepared  to  approve 
of  the  disposition  made  of  the  case  by  the 


peremptory  Instruction  of  the  trial  court  It 
Is  not  always  the  case  that  a  broker  may 
not  purchase  for  himself.  If  it  is  apparent 
that  in  making  the  purchase  his  object  is  to 
acquire  title  for  himself,  and  the  seller  con- 
tracts with  him  with  a  knowledge  of  this 
fact,  or  the  facts  connected  with  bis  purchase 
are  of  such  a  character  that  notice  could  be 
Implied  that  be  was  dealing  with  the  broker 
as  purchaser,  and  not  as  his  broker,  we  see 
no  reason,  In  such  a  case,  for  the  application 
of  the  rale  that  an  agent  will  not  be  permit- 
ted, to  his  own  advantage,  to  deal  with  the 
property  of  his  principal.  There  Is  some 
evidence,  favorable  to  this  theory  of  appel- 
lant, of  sufficient  force  to  entitle  this  ques- 
tion to  be  submitted  to  the  jury. 

The  pleadings  of  the  plaintiffs  present  two 
inconsistent  claims — that  is,  so  far  as  relate 
to  the  Item  of  damages — one  of  which  must 
fall.  The  item  of  damages  arising  from  the 
breach  of  contract  or  failure  to  deliver  the 
sugar  Is  predicated  upon  the  theory  that  the 
plaintiffs  purchased  the  su^r  on  their  own 
account,  and  not  as  brokers  for  appellees. 
They  also  claim  $150  as  commiBsions,  which 
must  be  predicated  upon  the  theory  that  they 
are  entitled  to  recover  this  sum  as  brokerage 
fees  when  acting  for  appellees.  If  they  pur- 
chased for  themselves,  of  course  they  are  not 
entitled  to  the  commission  claimed.  If  they 
did  not  purchase  for  themselves,  but  were 
merely  acting  as  brokers  for  the  appellees  la 
the  sale  of  sugar  to  other  parties,  then  they 
would  be  entitled  to  the  commission.  These 
items  are  based  upon  two  Inconsistent  theo- 
ries, and  the  establishment  of  either  one  by 
the  evidence  would  destroy  the  right  to  re- 
cover under  the  other. 

Appellants  on  pages  4,  5,  and  6  of  their 
brief  undertake  to  enumerate  the  different 
grounds  upon  which  they  would  be  entitled 
to  recover,  provided  the  trial  court  had  sub- 
mitted the  issues  of  fact  to  the  jury.  What 
we  have  said  substantially  disposes  of  appel- 
lants' first,  second,  and  third  contentions  as 
there  stated.  The  fourth,  fifth,  sixth,  and 
seventh  grounds  may  be  disposed  of  with 
the  statement  that,  in  our  opinion,  the  plain- 
tiffs' pleadings  did  not  authorize  the  ques- 
tions suggested  to  be  passed  upon  by  the  jury. 
In  the  absence  of  a  pleading  raising  these 
issues  it  would  be  improper  for  us  to  under- 
take to  discuss  the  rules  of  law  relating 
thereto,  suggested  by  the  appellants  In  their 
briefs. 

In  disposing  of  the  third  assignmoit,  we 
take  occasion  to  say  that,  If  the  plaintiffs 
should  be  entitled  to  recover,  bo  much  of  the 
contents  of  the  telegrams  and  letters  set  out 
in  this  assignment  of  error  as  relate  to  the 
Item  of  demurrage  would  be  admissible,  pro- 
vided it  Is  shown  that  the  appellees  were 
guilty  of  actionable  negligence  In  not  having 
the  numbers  of  the  cars  properly  inserted  in 
the  bill  of  lading,  and  that  therefrom  plain- 
tiffs  have   sustained   damage   by   incurring 
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exiienses  and  loss  on  account  of  3ucb  negli- 
gence. 

The  fonrth  assignment  complains  of  the  ac- 
tion of  tbe  trial  court  In  refusing  to  admit 
the  telegram  of  January  1,  1907,  from  the  ap- 
pellants to  appellees,  and  a  letter  of  the  same 
date  from  appellants  to  appellees.  This  tele- 
gram and  letter,  it  seems,  were  sent  after  the 
time  the  evidence  tends  to  show  the  contract 
was  terminated  by  the  supposed  breach  of 
the  appellees  in  refusing  and  failing  to  de- 
liver tbe  sugar.  Furthermore,  they  should 
be  considered  as  the  statement  and  declara- 
tion of  .the  parties  in  whose  favor  they  are 
sought  to  be  Introduced.  Evidence  cannot  be 
made  in  this  way.. 

We  are  inclined  to  the  opinion  that.  If  on 
anotber  trial  there  should  be  an  issue  as  to 
tbe  quality  of  the  sugar  delivered  to  witness 
Woldert,  he  should  be  permitted  to  testify, 
as  claimed  in  appellants'  fifth,  sixth,  and 
seventh  assignments  of  error. 

For  tbe  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


ST,  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  7.  STARKS. 

(Court  of  Civil  Appeals  of  Texas.     April  16, 
1908.) 

1.  Rah-boads— FiBEs— AcnoH  fob  DAifAosa— 

BUBDER  OT  PBOOF. 

Though,  when  it  appears  that  damage  has 
occurred  through  fire  emanating  from  a  locomo- 
tive, the  railway  company,  to  relieve  itself  from 
liability,  must  show  that  it  baa  used  ordinary 
care  in  equipping  its  locomotives  and  in  keeping 
them  in  good  condition,  and  tliat  tbe  locomotive 
was  operated  in  an  ordinarily  prudent  manner, 
it  need  not  make  such  proof  by  a  preponderance 
of  the  evidence ;  it  being  sufficient  that  tbe  proof 
is  of  equal  weight  with  that  growing  out  of  the 
preBumi>tion  of  negligence  implied  by  proof  of 
tbe  origin  of  tbe  fire  and  other  evidence  offered 
by  plaintiff. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  41,  Railroads,  f  1711.] 

2.  Damages— Interest— Right  to  Recover. 

Though  generally,  in  recovering  damages  for 
the  negligent  burning  of  property,  one  is  entitled 
to  interest  from  tbe  time  of  the  destruction,  he 
is  not  entitled  to  it  where  his  pleadings  merely 
ask  for  the  actual  value  of  the  property. 

[£ld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {  438.] 

Appeal  from  District  Court,  Titus  County ; 
P.  A.  Turner,  Judge. 

Action  by  Mrs.  Octle  Starks  against  tbe 
St  Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

B.  B.  Perkins,  D.  Upthegrove,  and  Glass, 
Estes  &  King,  for  appellant  Ralston  & 
Ward,  for  appellee. 

HODGES,  J.  AppeUee  instituted  this  suit 
In  the  district  court  of  Titus  county  on  the 
27th  day  of  October,  1904,  alleging  that  ber 
bouse  and  furniture  were  destroyed  by  fire  on 
tbe  7th  day  of  October  preceding,  and  that 


the  fire  was  caused  by  sparks  escaping  from 
tbe  appellant's  locomotives.  Tbe  grounds  of 
negligence  were  that  the  appellant  had  neg- 
ligently failed  to  properly  equip  its  locomo- 
tives with  the  best  approved  spark  arresters 
to  prevent  the  escape  of  fire,  and  to  keep  the 
same  in  good  condition ;  and  that  the  locomo- 
tives were  negligently  operated  on  the  oc- 
casion when  the  fire  was  communicated  to 
the  appellee's  property.  Damages  were 
claimed  In  the  sum  of  $4,000,  but  It  was 
agreed  between  the  parties  on  the  trial  that 
the  value  of  the  property  destroyed  was 
$1,200.  The  court  Instructed  the  Jury  that.  In 
the  event  It  found  in  favor  of  the  plaintiff,  to 
assess  ber  damages  at  $1,365.60;  the  excess 
over  tbe  agreed  sum  being  the  interest  cal- 
culated at  the  legal  rate  from  the  time  of 
the  fire  to  the  date  of  trial.  The  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  In 
the  sum  directed,  and  from  the  Judgment 
entered  thereon  this  appeal  is  prosecuted. 

There  was  testimony  tending  to  show  that 
the  fire  originated  from  one  of  the  appellant's 
locomotives  switching  In  tbe  yards,  in  close 
proximity  to  the  building  destroyed;,  while 
there  was  other  evidence  tending  to  show 
that  the  fire  came  from  within  the  building, 
and  could  not  have  resulted  from  a  spark 
emitted  from  a  passing  engine.  The  appel- 
lant also  offered  evidence  to  the  effect  that 
it  bad  exercised  proper  care  to  equip  Its  loco- 
motives with  the  best  appliances  for  arrest- 
ing sparks,  that  the  equipments  were  In 
good  condition  at  tbe  time  of  the  fire,  and 
that  the  engines  were  skillfully  and  careful- 
ly operated. 

Tbe  first  assignment  of  error  presented  in 
appellant's  brief  complains  of  the  following 
portions  of  the  court's  charge:  "If  you  be- 
lieve from  the  evidence  that  sparks  of  fire 
escaped  from  an  engine  of  defendant  that 
you  may  find  was  being  operated  by  It  near 
the  house  of  the  plaintiff,  on  or  about  the 
7th  day  of  October,  1904,  and  set  fire  to  plain- 
tiff's bouse  and  burned  it,  then  you  will  find 
for  tbe  plaintiff,  unless  you  find  for  defend- 
ant under  the  third  and  fourth  paragraphs 
of  this  charge."  "If  you  believe  that  the 
evidence  shows  by  a  preponderance  thereof 
that  the  defendant  exercised  ordinary  care  in 
equipping  its  engine  from  which  tbe  sparks 
of  fire  escaped.  If  you  find  they  did  escape, 
with  tbe  most  approved  spark  arresters  then 
in  use,  and  in  keeping  the  same  in  good  re- 
pair, and  that  tbe  servants  of  the  defendant 
in  charge  of  said  engine  used  ordinary  care 
In  operating  the  same,  then  you  will  find  for 
the  defendant"  It  Is  claimed  that  this 
charge  placed  too  great  a  burden  on  the  ap- 
pellant in  rebutting  the  prima  facie  case 
made  out  by  showing  that  the  fire  emanated 
ttom  Its  locomotive.  We  think  this  assign- 
ment should  be  sustained,  for  the  reasons 
given.  Railway  Co.  v.  Hooser  (Tex.  Civ. 
App.)  97  S.  W.  708;  Railway  Co.  v.  Moss 
(Tex.  Civ.  App.)  84  S.    W.  281  j   Highland  v. 
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Rdlway  Co.  (Tex.  Olv.  App.)  65  S.  W.  649; 
Bailvray  Co.  ▼.  Johnson,  92  Tex.  596,  50  S. 
W.  563.  WhUe  It  is  true,  when  It  is  shown 
that  the  damage  has  been  caused  by  fire 
emanating  from  a  railroad  locomotive,  that 
in  order  to  relieve  itself  from  liability  there- 
for the  company  must  show  that  it  has  exer- 
cised ordinary  care  In  providing  the  proper 
equipment  for  its  engines  and  In  keeping 
them  In  good  condition,  and  that  the  engines 
at  the  time  the  fire  was  communicated  were 
operated  in  an  ordinarily  prudent  and  care- 
ful manner,  still  it  is  not  required  that  this 
proof  should  be  made  by  a  preponderance  of 
the  evidence.  It  is  sufBcient  if  it  be  done  by 
evidence  of  equal  weight  with  that  which 
grows  out  of  the  presumption  of  negligence 
which  the  law  implies  by  proof  of  the  origin 
of  the  flre,  and  other  evidence  offered  by 
plaintiff.  The  mle  which  has  been  adopted 
by  the  Supreme  Court  in  this  character  of 
cases  is  one  of  evidence  only,  and  is  not  in- 
tended to  shift  the  general  burden  Imposed 
upon  the  plaintiff  to  the  defendant  O.,  C.  & 
S.  r.  Railway  Co.  v.  Blakeney-Stevens- 
Jackson  Co.  (Tex.  dv.  App.)  106  S.  W.  1143, 
and  the  authorities  there  referred  to. 

The  court  gave  the  Jury  the  following 
charge  concerning  the  amount  to  be  found  as 
damages  for  the  plaintiff  in  the  event  it  was 
decided  by  the  jury  that  she  should  recover : 
"It  is  agreed  that  the  plaintiff  was  damaged 
in  the  sum  of  |1,365.60  by  the  flre.  There- 
fore, if  you  And  for  the  plaintiff,  you  will 
assess  her  damages  at  $1,365.60."  The  Jury 
returned  a  verdict  for  the  plaintiff  in  the  sum 
specified  in  the  court's  charge.  This  is  as- 
signed as  error.  It  had  been  agreed  between 
the  attorneys  upon  the  trial  that  the  value 
of  the  property  destroyed  was  $1,200;  and 
the>  court  added,  to  this  sum  interest  on 
that  amount  calculated  at  the  legal  rate  from 
the  date  of  the  fire  till  the  time  of  trial,  upon 
the  assumption  that  the  plaintiff,  if  entitled 
to  a  Judgment,  should,  as  a  matter  of  law, 
recover  the  value  of  the  property  together 
with  legal  interest  from  the  time  of  its  de- 
struction. There  can  be  no  doubt  about  the 
correctness  of  this  as  an  abstract  proposition 
fixing  the  measure  of  damages  which  may,  un- 
der proper  pleadings,  be  recovered  in  cases 
where  property  is  destroyed  by  flre;  but  its 
applicability  to  any  given  case  must  depend 
upon  the  state  of  the  pleadings.  In  the  case 
under  consideration  the  appellee  sought  to  re- 
cover only  the  value  of  the  property  destroyed, 
and  in  her  original  petition  si^lfled  separately 
the  value  of  each  article  of  personal  property, 
aggregating  $349.15,  and  also  stated  separate- 
ly the  value  of  the  house  burned  at  $3,650.85, 
making  a  total  of  $4,000,  for  which  a  Judg- 
ment was  asked.  In  this  manner  the  dam- 
ages claimed  were  limited  to  the  actual  value 
of  the  property  lost.  Interest  upon  this  val- 
ue, under  this  state  of  the  pleadings,  could 
not  have  t>een  added  by  the  Jury  or  by  the 
court  to  the  amount  of  her  recovery  had  It 
been  found  tliat  the  aggregate  value  amount- 


ed to  the  full  sum  sued  for.  Railway  Co.  v. 
Hooser  (Tex  Civ.  App.)  97  8.  W.  710;  Rail- 
way Co.  V.  Addison,  96  Tex.  61,  70  S.  W.  200. 
Had  the  pleadings  claimed  interest  specially, 
or  been  so  drawn  as  to  permit  the  constructioa 
that  damages  in  excess  of  the  actual  value 
of  the  property  was  prayed  for,  then  interest 
might  follow  as  a  matter  of  law.  It  would 
not  be  improper,  under  such  circumstances, 
for  the  court  to  instruct  the  Jury  to  include 
such  interest  in  the  verdict  ^e  think  the 
charge  complained  of  was  error  and  should 
not  have  been  given.  Any  verdict  in  excess 
of  the  actual  value  of  the  property  destroyed 
is  not  in  this  case  supported  by  the  pleadings, 
and  should  not  have  been  directed  by  the 
court;  neither  could  it  have  been  found  by 
the  jury  of  its  own  accord  had  it  been  sub- 
mitted as  an  issue  of  fact. 

The  remaining  assignments  are  overruled. 

But  for  the  errors  indicated  the  judgment 
of  the  district  court  is  reversed,  and  th« 
cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 

TEXAS  V.   POYNER, 
(Court  of  Civil  Appeals  of  Texas.     April  11, 

1908.    Rehearing  Denied  May  2,  1908.) 
Costs  —  Appeai.  —  Dispositio  k— Pknaltt  or 

Affirmance. 

Where  it  appears  that  an  appeal  was  taken 
for  delay,  and  that  appellant  had  no  reasonable 
ground  to  believe  that  the  money  judgment  re- 
covered by  appellee  ooght  to  be  reversed  for  the 
reason  assigned,  on  affirmance  a  penalty  of  10 
per  cent  must  be  added,  as  expressly  authorized 
by  statute,  when  the  statute  Is  invoked. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  13,  Costs,  SS  983-992.] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  J.  A.  Poyner  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  defendant  ai>- 
peals.    Affirmed,  with  penalty. 

Clark  &  Bolinger  and  S.  P.  Ross,  for  appel- 
lant   W.  E.  Spell,  for  appellee. 

TALBOT,  J.  Appellee  sued  the  appellant 
to  recover  damages  for  personal  injuries  re- 
ceived by  his  wife  through  the  negligence  of 
appellant's  servants.  The  petition  alleges,  in 
substance:  That  while  appellee  and  his  wife 
were  passengers  on  one  of  appellant's  trains 
en  route  from  (3airo,  111.,  to  Hlllsboro,  Tex., 
the  conductor  in  charge  of  said  train  direct- 
ed them  to  occupy  a  particular  coach;  that 
the  weather  was  very  cold  and  disagreeable, 
and  the  car  unheated  and  very  cold ;  that 
appellee  complained  to  appellant's  conductor 
about  this  condition  of  the  car,  telling  him 
that  his  (appellee's)  wife  was  delicate  and 
very  cold ;  that  said  conductor,  knowing  that 
said  car  was  cold,  negligently  failed  to  pro- 
vide a  warm  and  comfortable  car  for  appel- 
lee's wife,  and  she  was  compelled  to  travel 
in  said  cold  car.  The  petition  further  alleges 
that  by  reason  of  having  to  ride  in  said  cold 
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and  unheated  car  appellee's  wife  was  made 
sick;  that  sbe  bad  a  chill  and  contracted 
pneumonia,  which  resnited  in  consumption. 
The  defendant  answered  by  a  general  demur- 
rer, general  denial,  and  specially  denying  that 
the  car  In  which  appellee's  wife  rode  was 
cold  and  uncomfortable,  and  averred  that  If 
appellee's  wife  took  cold  the  same  was  not 
due  to  the  alleged  fact  that  its  said  car  was 
cold,  that  said  car  was  warm  and  comfort- 
able, and  that  no  complaint  was  made  by  ap- 
pellee to  appellant's  conductor  to  the  effect 
that  said  car  was  cold.  A  Jury  trial  result- 
ed in  a  verdict  and  judgment  In  favor  of  ap- 
pellee for  the  sum  of  $1,160,  and  appellant 
has  appealed. 

The  single  assignment  of  error  presented 
complains  that  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial,  "because 
the  evidence  is  Insufficient  to  sustain  the 
verdict,  and  the  verdict  Is  contrary  to  the 
law  and  the  evidence."  There  Is  too  much 
of  the  evidence  to  copy  it  In  this  opinion.  We 
have  carefully  examined  and  considered  it 
and  think  It  Is  amply  sufficient  to  support 
the  vefdict  of  the  Jury.  There  Is  some  con- 
flict, it  Is  true ;  but,  upon  the  whole.  It  clearly 
and  unmistakably  preponderates  very  largely 
In  favor  of  the  verdict 

It  iB  suggested  that  this  appeal  was  taken 
(or  delay,  and  we  are  asked  to  affirm  the 
judgment  with  10  per  cent,  damages.  This 
request,  we  think,  should  be  granted.  It  is 
manifest  from  the  record  that  appellant  bad 
no  reasonable  ground  to  believe  that  the  Judg- 
ment ought  to  be  reversed  for  the  reason  as- 
signed, and  that  the  appeal  was  taken  for  de- 
lay. In  such  a  case  the  statute  authorizes 
such  damages,  and,  when  Invoked,  it  becomes 
the  duty  of  the  appellate  court  to  enforce  it 

The  Judgment  of  the  court  below  is  there- 
fore affirmed,  with  10  per  cent  of  the  amount 
thereof  added. 

Affirmed.  


HUMPHREY  et  al.  v.  GODSHT. 
^Supreme  Court  of  Tennessee.     May  11,  1907.) 
ArPEAL-^UBisniOTton— AifouNT  in  Oontbo- 

VEBST. 

An  appeal,  by  one  seeking  to  disaffirm  a 
contract  to  purchase  real  estate  for  $1,700,  to 
cancel  the  notes  for  the  deferred  payments,  and 
to  compel  the  return  of  the  casn  payment  of 
$150,  from  a  decree  disaffirining  the  contract 
and  canceling  the  notes,  presents  for  determina- 
tion the  decision  refusing  to  decree  a  return  of 
the  cash  payment,  though  appellant  prayed  a 
broad  appeal,  and  the  cause  is  within  the  juris- 
diction of  the  Court  of  Civil  Appeala  having 
appellate  jurisdiction,  except  in  cases  In  which 
the  amount  involved  exceeds  $1,000. 

Appeal  from  Chancery  Court  Shelby  County. 

Suit  by  Lena  Humphrey  and  another 
against  A.  Godsey.  From  a  decree  granting 
insufficient  relief,  oomplalnanta  appeal.  Dis- 
missed. 

Byars  &  Capell  and  W.  H.  Cox,  for  appel- 
lants. 


NEIL,  J.  The  question  to  be  determined 
In  this  case  Is  whether  this  court  has  Juris- 
diction of  the  controversy,  or  whether  the 
case  falls  within  the  Jurisdiction  of  the  Court 
of  Civil  Appeals. 

Section  7  of  the  act  creating  that  court 
provides:  "That  the  Jurisdiction  of  said 
Court  of  Civil  Appeals  shall  be  appellate  only, 
and  shall  extend  to  all  cases  brought  up 
from  courts  of  equity  or  chancery  courts, 
except  cases  in  which  the  amount  involved, 
exclusive  of  costs,  exceeds  one  thousand  dol- 
lars, and  except  cases  involving  the  consti- 
tutionality of  the  statutes  of  Tennessee,  con- 
tested elections  for  office,  state  revenue  and 
ejectment  suits,  and  to  all  civil  cases  tried 
in  the  circuit  and  common-law  courts  of  the 
state,  in  which  appeals  In  the  nature  of 
writs  of  error,  or  writ  of  error  may  be  ap- 
plied for,  for  the  purpose  of  having  the  action 
of  said  trial  court  reviewed.  In  all  cases  in 
which  appellate  Jurisdiction  is  herein  con- 
ferred upon  said  Court  of  Oivii  Appeals,  the 
appeals  and  appeals  in  the  nature  of  writs  of 
error  from  the  lower  court  shall  be  taken 
directly  to  said  Court  of  Civil  Appeals ;  and 
said  court  or  any  Judge  thereof.  Is  hereby 
given  the  same  power  to  award  and  issue 
writs  of  error,  certiorari  and  supersedeas, 
which  the  Supreme  Court  here  heretofore  bad 
in  such  cases,  returnable  to  said  Court  of 
Civil  Appeals.  The  practice  In  such  cases 
In  said  court  shall  be  the  same  as  is  now 
prescribed  by  law  for  the  Supreme  Court. 
In  all  cases  in  which  appellate  Jurisdiction  is 
not  conferred  by  the  terms  of  this  act  upon 
said  Court  of  Civil  Appeals,  appeals  there- 
from shall  be  direct  to  the  Supreme  Court, 
and  in  such  cases,  writs  of  error,  certiorari 
and  supersedeas  shall  be  Issued  by,  and  made 
returnable  to,  the  Supreme  Court,  as  is  now 
provided  by  law ;  and  In  such  cases  the  Su- 
preme Court  shall  have  exclusive  Jurisdic- 
tion, and  shall  try  and  finally  determine  the 
same,  and  shall  not  after  this  act  takes  ef- 
fect assign  the  same  for  trial  by  the  said 
Court  of  Civil  Appeals." 

The  bill  in  this  case  alleges  that  the  com- 
plainant Lena  Humphrey,  while  yet  a  minor, 
purchased  from  the  defendant,  Godsey,  a 
lot  in  the  city  of  Memphis,  for  the  considera- 
tion of  $1,700,  and  paid  him  therefor  $150 
in  cash,  and  executed  sundry  notes  to  cover 
the  deferred  payments ;  that  she  desired,  on 
the  ground  of  her  infancy,  to  disaffirm  the 
said  contract  to  have  the  notes  canceled,  and 
the  $150  In  cash  repaid  to  her. 

The  answer  interposes  the  defoise  that 
the  complainant  had  Induced  the  defendant 
to  execute  the  deed  and  to  receive  the  money 
and  the  notes  by  stating  to  him  that  she 
was  of  full  age,  and  that  she  bad  thereby 
practiced  a  fraud  upon  him. 

The  chancellor  rendered  a  decree  allowing 
the  disaffirmance  of  the  sale  and  canceling 
all  of  the  notes;  but  he  refused  to  grant  a 
decree  for  the  return  of  the  money. 

The  complainant  prayed  a  broad  appeal 
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from  the  decre*  of  the  chancellor,  but  In- 
this  court  assigned  errors  only  upon  the  ac- 
tion of  the  chancellor,  in  refusing  to  decree 
a  repayment  of  the  $150  cash,  and  upon 
certain  errors  in  the  admission  of  evidence. 
The  defendant  assigned  errors  only  upon  the 
disposition  made  of  the  costs. 

The  question  to  be  determined  is  whether 
the  matter  in  controversy  was  less  than 
$1,000.  The  complainants  insist  that,  in- 
asmuch as  they  prayed  a  broad  appeal,  the 
whole  controversy  set  forth  In  the  bill  Is 
before  us,  and,  the  amount  of  the  considera- 
tion money  being  $1,700,  the  amount  involved 
1b  within  our  Jurisdiction.  We  are  of  the 
opinion,  however,  that  the  complainants  could 
not  appeal  from  that  portion  of  the  decree 
which  was  In  their  favor,  merely  for  the 
purpose  of  giving  this  court  Jurisdiction. 
The  Jurisdiction  is  determined  by  the  amount 
bona  flde  in  controversy  In  the  appellate 
court,  not  the  amount  in  the  court  below. 

The  real  matter  In  controversy,  on  the  pres- 
ent appeal,  is  the  action  of  the  chancellor  In 
refusing  to  decree  a  return  of  the  $150  com- 
posing the  cash  payment  This  being  true, 
the  case  falls  within  the  Jurisdiction  of 
the  C!ourt  of  Civil  Appeals,  and  must  be 
strlclten  from  the  docket  of  this  court;  and 
It  l8  80  ordered. 


VON  BERG  V.  GOODMAN. 
(Supreme  Court  of  Arkansas.    April  6,  1908.) 

1.  Attachment— Trial  or  Gbounds  ot  At- 
TAcmfBNT— Befobe  Whom. 

Though  in  attachment  the  statute  contem- 
plates a  trial  by  the  court  of  the  issue  raised 
as  to  the  existence  of  grounds  for  attachment, 
it  was  not  reversible  error  to  submit  the  issue 
to  the  jury. 

2.  Evidence— Subsequent  Pabol  Agreement 
MoDmiNQ  Writing. 

The  terms  of  a  written  contract  may  be 
shown  to  have  been  changed  by  a  subsequent 
parol  agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  2052-2065.] 
S  AcnoN— Joinder— Action  on  Farm  Lease. 
Under  Kirby's  Dig.  S  6079,  authorizing  a 
joinder  of  claims  arising  out  of  contract,  etc., 
where  a  farm  lease  required  the  lessee  to  re- 
pair fences  or  pay  damages  for  failing  to  do 
so,  it  was  not  a  misjoinder  of  causes  of  action 
to  include  a  claim  of  the  lessor  tor  the  cost  of 
such  repairs,  the  lessee  having  failed  to  make 
them,  in  an  action  to  recover  rent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  §§  430-448.] 

4.  Damages  —  Breach  of  Contract  —  EJle- 
MENT8  OF  Damage. 

Damages  for  breach  of  an  agreement  to 
repair  fences  include  the  cost  of  making  the 
repairs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  96.] 

5.  Justices   of   the   Peace— Jcrisdiotion— 
Action  fob  Damages. 

An  action  by  a  farm  lcs.sor,  agamst  the 
lessee  for  damages  for  failure  to  repair  fences 
as  required  by  the  lease  was  not  an  action  to 
recover  damages  to  the  land,  and  hence  a  justice 
of  the  peace  bad  jurisdiction  thereof. 


6.  Landlord   and  Tenant— Liens— Cost  of 
Repairs  as  Part  of  Rent. 

A  farm  lease,  requiring  the  lessee  to  repair 
fences  at  his  own  expense,  and  providmg  that 
damages  for  his  failure  to  comply  with  the  lease 
should  be  a  lien  on  his  part  of  the  crop,  rendered 
the  cost  of  such  repairs  a  part  of  the  rent,  giv- 
ing the  lessor  a  lien  therefor,  as  well  as  for 
the  value  of  the  part  of  the  crop  stipulated  for 
as  rent. 
7    Same. 

Though  a  landlord's  lien  cannot  be  extended 
beyond  the  terms  of  the  statute,  evenby  express 
stipulations,  contingent  amounts,  stipulated  to 
be  added  as  part  of  a  rental  price,  where  they 
in  fact  form  a  part  of  the  consideration  for  the 
use  of  the  premises,  are  to  be  so  treated,  and 
the  statute  gives  a  lien  therefor. 

Appeal  from  Circuit  Court,  Washington 
County;  J.  S.  Maples,  Judge. 

Action  by  Charles  L.  Von  Berg  against  E. 
G.  Goodman.  From  a  Judgment  of  the  cir- 
cuit court  for  plalntlft,  granting  insufficient 
relief,  on  appeal  from  a  Justice's  court,  plain- 
tiff appeals.  Reversed  and  remanded  for 
new  trial. 

Chas.  L.  Von  Berg,  for  appellant.  A.  S. 
Vandeventer  and  Walker  &  Walker,  for  ap- 
pellee. 

McCULLOCH,   J.     Appellant   rented   bis 
farm  in  Washington  county  to  appellee  for 
the  year  1906,  a  written  contract  being  en- 
tered into,  whereby  the  latter  agreed  to  culti- 
vate the  farm  and  deliver  to  appellant,  as 
rent,  one-third  of  the  products  thereof,  and  to 
put  in  good  repair,  at  his  own  expense,  cer- 
tain fences  on  the  place.     The  contract  con- 
cludes with  the  following  paragraph:    "It  Is 
agreed  by  the  said  Goodman,  that  in  case  be 
falls  to  comply  with  the  conditions  of  this 
contract,  that  the  damages  arising  from  such 
failure  shall  be  a  lien  on  his  part  of  the  crop 
on  said  place,  and  the  said  crop  is  not  to  be 
removed  till  after  such  damages,  determined 
as  above,  shall  have  been  paid  in  full."    Ap- 
pellant instituted  this  action  against  appellee 
before  a  Justice  of  the  peace,  to  recover  the 
alleged  value  of  one-third  of  the  crop  raised 
on  the  demised  premises,  and  damages  for 
failure  to  cultivate  a  part  of  the  cleared  land, 
and  also  to  recover  the  cost  of  the  repairs, 
stipulated  for  In  the  contract,  which  it  Is  al- 
leged appellee  failed  to  make.    He  sued  out  a 
landlord's  attachment,  which  was  levied  on 
the  crop,  for  the  amount  of  his  claim.    The 
case  was  tried  in  the  circuit  court  on  appeal, 
and  Judgment  was  rendered  for  appellant  for 
a  sum  less  than  he  claimed,  the  attachment 
was  dissolved,  and  he  appealed  to  this  court. 
Appellee  traversed  the  affidavit  for  attach- 
ment, and  that  Issue  was  also  submitted  to 
the  Jury,  and  a  verdict  was  rendered  against 
him  sustaining  the  attachment 

Error  of  the  court  la  assigned  in  the  rul- 
ings of  the  court.  In  the  trial  of  both  branch- 
es of  the  case — the  attachment  and  the  main 
action.  The  statute  contemplates  the  trial, 
before  the  court,  of  the  Issue  raised  as  to  the 
existence  of  grounds  for  attachment,  and  not 
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by  trial  by  Jury.  It  was  not  reversible  er- 
ror, however,  to  submit  tbls  Issue  to  the  jury, 
though  It  Is  the  proper  practice  for  the  court 
to  determine  tbls  issue,  instead  of  submitting 
it  to  a  Jury.  Holllday  v.  Cohea,  34  Ark.  707. 
The  issue  thus  submitted  was  whether  or  not 
the  contract  permitted  app*ellee  to  remove  his 
part  of  the  crop  from  the  premises  before 
gathering  the  whole  of  the  crop.  It  was  not 
error  to  allow  appellee  to  testify  concerning 
a  subsequent  parol  agreement,  modifying  the 
written  contract  to  the  extent  that  he  was 
permitted  to  remove  bis  part  of  the  crop  be- 
fore gathering  the  whole,  and  delivering  ap- 
pellant's part.  No  rule  of  evidence  is  violat- 
ed, by  allowing  proof  of  a  subsequent  parol 
agreement  changing  the  terms  of  a  prior 
written  contract 

The  court,  by  its  Instructions,  excluded 
from  the  Jury  the  consideration  of  the  amount 
claimed  for  cost  of  repairing  fence.  This 
was  error.  The  contract  required  appellee 
to  repair  the  fence,  and  expressly  provided 
that  he  should  pay  the  damage  for  failure  to 
do  so,  which  would  include  the  cost  thereof. 
It  was  not  a  misjoinder  of  causes  of  action 
to  include  this  In  the  action  to  recover  the 
rent  The  action  to  recover  upon  thi«  item 
was  one  on  the  contract,  as  well  as  the  ac- 
tion to  recover  the  rent  and  both  could  prop- 
erly be  Joined  in  one  action.  Klrby's  Dig.  { 
6079.  It  was  not  an  action  to  recover  dam- 
ages to  the  land.  Therefore  the  Justice  of 
the  peace  had  Jurisdiction  to  entertain  it. 
The  effect  of  the  terms  of  this  contract  was 
to  constitute  the  cost  of  repairing  a  part  of 
the  rent  to  be  paid  by  appellee;  and,  on  bis 
failure  to  perform  that  part  of  the  contract 
appellant  was  entitled  to  recover  the  cost  as 
a  part  of  his  rent  due  under  the  contract 
Denominating  It  damages,  instead  of  rent  In 
the  contract,  did  not  alter  the  character  of 
the  obligation.  Even  if  no  lien  on  the  crop 
could  be  claimed  for  the  cost  of  the  repairs, 
that  did  not  prevent  the  Joinder  of  the  item 
in  the  action  for  rent  But,  as  It  was  In  fact 
stipulated  for  as  a  part  of  the  rent,  we  hold 
that  a  lien  existed  for  that,  as  well  as  for  the 
value  of  the  part  of  the  crop  stipulated  for 
in  the  contract 

It  is  true,  as  contended  by  counsel  for  ap- 
pellee, that  the  landlord's  lien  cannot  be  ex- 
tended beyond  the  terms  of  the  statute  (Few 
V.  Mitchell,  80  Ark.  244,  96  S.  W.  983),  even 
by  express  stipulations  contained  in  the  con- 
tract; but  contingent  amounts,  stipulated  to 
be  added  as  part  of  a  rental  price,  where  they 
In  fact  form  a  part  of  the  consideration  for 
the  use  of  the  demised  premises,  are  to  l>e  so 
treated,  and  the  statute  gives  a  Hen  therefor. 
The  parties  cannot  put  into  the  contract  that 
which  is  not  rent  and  by  calling  it  rent 
create  a  lien  on  the  crop  for  the  amount  (Roth 
V.  Williams,  45  Ark.  447);  but,  if  it  is  in  fact 
a  part  of  the  rental  price,  its' character,  as 
such.  Is  not  changed  because  the  liability 
therefor  attaches  upon  the  happening  of  some 


contingency,  such  as  the  failure  to  make  re- 
pairs. 

There  is  no  error  in  the  proceedings  as  to 
the  attachment,  except  in  so  far  as  that  Issue 
was  affected  by  the  error  in  refusing  to  al- 
low the  claim  for  cost  of  the  repairs  to  be 
considered;  but,  as  the  Jury  may  have  reach- 
ed a  conclusion  that  the  grounds  for  attach- 
ment were  not  sustained  for  the  reason  that 
appellee  removed  no  more  of  the  crop  than 
his  share,  the  error  may  have  been  prejudi- 
cial on  both  issues. 

Reversed  and  remanded  for  a  new  trial. 


SIBLT  V.  CASON  et  al. 
(Supreme  Court  of  Arkansas.    April  13,  1908.) 

1.  Taxation  —  Sai.es  ros  Nonpathent  of 
Taxes— Fees. 

On  a  sale  of  land  for  taxes,  the  land  is 
properly  sold  for  costs  amounting  to  85  cents, 
consisting  of  costs  to  the  derk  for  making  list 
for  printer,  6  cents;  for  attending  sale,  10 
cents ;  for  transferring  on  the  tax  books  the  land 
sold  to  the  name  of  the  purchaser,  10  cents ; 
costs  to  the  printer  for  advertising,  25  cents; 
to  the  collector  for  making  sale,  10  cents;  and 
for  the  certificate  of  purchase,  25  cents. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  f  1351.] 

2.  Sahe. 

It  is  the  duty  of  a  purchaser  of  land  at  a 
tax  sale  to  pay  as  a  part  of  the  purchase  money 
the  statutory  fees  to  the  clerk  for  transferring 
the  land  on  the  tax  books  to  the  name  of  the 
purchaser. 

fBd.  Note. — For  casej  in  iwint  see  Cent  Dig. 
vol.  45,  Taxation,  {  1351.] 

8.  Same— VALinixr    of   Tax   Salc— Faii.ubb 
TO  Tbansfeb  Land  on  Tax  Books— Effect. 

Under  Kirby's  Dig.  §  7092,  providing  that 
the  clerk  shall  attend  sales  of  delinqnent  lands, 
and  shall  make  a  record  thereof,  describing  the 
tracts  sold,  the  amount  of  taxes,  and  to  whom 
sold,  the  failure  of  the  clerk,  on  a  sale  of  land 
for  taxes,  to  transfer  the  land  on  the  tax  books 
to  the  name  of  the  purchaser,  does  not  injure  the 
owner,  nor  affect  the  validit;  of  the  sale;  the 
object  of  the  transfer  not  being  to  apprise  the 
owner  of  the  sale  and  give  him  an  opportunity  to 
redeem. 

4.  Same— Redemption  from  Tax  Sale— Time 
TO  Redeem— STATtTTBS. 

Under  Klrby's  Dig.  {  7095,  providing  that 
land  sold  for  taxes  may  be  redeemed  within  two  - 
years  after  the  sale,  married  women  are  not  al- 
lowed to  redeem  lands  from  tax  sale  after  the 
expiration  of  two  years  from  the  date  of  sale. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  45,  Taxation,  {  1403.] 

Appeal  from  Lonoke  Chancery  Court ;  Jesse 
0.  Hart,  Chancellor. 

Suit  by  M.  R.  Cason  and  another  against 
George  Sibly  and  another.  From  a  decree 
for  plaintiffs,  defendant  George  Slbly  appeals. 
Reversed  and  remanded. 

Geo.  Slbly,  pro  se.  Trimble,  Robinson  & 
Trimble,  for  appellees. 

BATTLE,  J.  On  the  23d  day  of  October, 
1903,  M.  R.  Cason  and  M.  R.  Hudson,  claim- 
Ing  a  certain  tract  of  land,  commenced  a  suit 
against  George  Sibly  and  S.  S.  Slbly,  in  the 
Lonoke  chancery  court,  to  redeem  it  from  a 
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sate  for  taxes  of  1895,  and  to  set  the  sale 
aside.  They  alleged  tbat  they  Inadvertently 
and  erroneonsly  permitted  the  land  to  be  sold 
on  the  8th  day  of  Jnne,  1896,  for  the  taxes  of 
1896 ;  that  It  was  sold  to  A.  F.  Ellis,  who  as- 
signed the  certificate  of  purchase  to  Max  I^o- 
llch,  and  he  conveyed  or  attempted  to  convey 
it  to  George  Sibly  and  S.  S.  SIbly ;  that  plain- 
tlffs  were  at,  before,  and  since  the  sale,  and 
are  now,  married  women,  and  are  entitled  to 
redeem  the  land;  and  that  the  sale  was  ille- 
gal and  void  because  the  land  was  sold  for 
85  cents  costs,  when  the  sum  of  50  cents  was 
the  aggregate  amount  for  which  the  same 
could  lawfully  be  sold. 

S.  S.  Slbly  answered,  and  denied  that  she 
bad  any  claim  to  or  interest  In  the  land. 

George  Slbly  answered,  and  admitted  that 
the  land  was  sold  on  the  8th  of  June,  1890, 
for  the  taxes  of  1895,  and  purchased  by  A.  F. 
Ellis,  and  he  assigned  the  certificate  of  pur- 
chase to  Max  Frolich,  and  that  the  county 
cterk  of  Lonoke  county,  at  the  expiration  of 
two  years  from  the  day  of  sale,  the  land  be- 
ing unredeemed,  conveyed  it  to  Frolich,  and 
he  conveyed  to  George  Sibly,  and  denied  that 
it  was  sold  at  the  tax  sale  for  illegal  or  ex- 
cessive costs. 

After  hearing  the  evidence  adduced  by  all 
the  parties,  the  chancery  court  found  that 
the  tax  sale  was  illegal  and  void,  and  set  the 
same  aside;  and  George  Slbly  appealed. 

The  evidence  shows  that,  If  the  tax  sale  be 
valid,  the  land  is  the  property  of  George  Sib- 
ly. It  Is  allied  that  the  sale  was  Illegal  be- 
cause the  land  was  sold  for  costs  amounting 
in  the  aggregate  to  85  cents,  and  the  clerk  of 
the  Lonoke  county  court  failed,  immediately 
after  the  tax  sale,  to  transfer  the  land  upon 
the  tax  books  to  the  name  of  the  purchaser. 
No  other  reason  is  givoi  why  the  sale  is  ille- 
gal.   Was  it  legal? 

The  land  was  lawfully  sold  for  costs  amount- 
ing to  85  cents;   the  same  being  as  follows: 

To  clerk  for  making  list  for  printer. ...  $  .05 

To  clerk  for  attending  sale 10 

To  clerk  for  transfer  on  tax  books  of 
land  sold  for  taxes  to  name  of  pur- 
chaser     10 

To  printer  for  advertising 25 

To  collector  for  making  sale 10 

Certificate  of  purchase 2o 

$  .85 

Salinger  T.  Gunn,  61  Ark.  414,  418,  33  S.  W. 
959;  Trimble  v.  Allen-West  Commission  Co., 
72  Ark.  72,  77  S.  W.  898 ;  Lewis  v.  Cherry,  72 
Ark.  254,  79  8.  W.  793. 

The  failure  of  the  clerk  of  the  county  court, 
immediately  after  the  sale,  to  transfer  the 
land  upon  the  tax  books  to  the  name  of  the 
purchaser,  did  not  affect  the  validity  of  the 
tax  sale.  The  statute  allows  the  clerk  a  fee 
of  10  cents  for  transferring,  and  makes  It  a 
part  of  the  costs  of  the  sale.  The  land  was 
sold  In  part  for  this  cost  before  such  transfer 
could  be  made;  and  it  was  tbe  duty  of  the 
purchaser  to  pay  it  as  a  part  of  the  purchase 
money.    The  transfer  was  evidently  intended 


to  ke^  trace  of  the  land  and  prevent  It  es- 
caping taxation.  The  failure  to  make  It  did 
not  injuriously  affect  the  taxpayer,  and  con- 
sequently did  not  affect  the  validity  of  the 
sale.  Radcllffe  ▼.  Scruggs,  46  Ark.  96.  But 
appellees  say  the  object  of  the  transfer  "is, 
in  part,  to  apprise  the  owner  of  the  sale,  and 
thus  give  him  an  opportunity  of  redeeming." 
We  do  not  think  so.  It  is  not  calculated  to 
serve  tliat  purpose.  But  section  7092,  Klr- 
by's  Dig.,  was  intended  in  part  for  that  pur- 
pose. It  provides  as  follows;  "The  clerk  of 
the  county  court  shall  attend  all  such  sales 
of  delinquent  lands  and  lots,  town  or  city 
lots,  or  parts  thereof,  made  by  the  collector 
of  the  county  (sales  for  taxes)  and  shall  make 
a  record  thereof  In  a  substantial  book,  there- 
in describing  the  several  tracts  of  land,  tovrn 
or  city  lots,  or  parts  thereof,  as  the  same  shall 
be  described  in  the  advertlsemoit  aforesaid, 
stating  what  part  of  each  tract  of  land,  town 
or  city  lot,  was  sold,  and  tbe  amount  of  taxes, 
penalty  and  costs  due  thereon,  and  to  whom 
sold."  This  record  furnishes  full  Informa- 
tion of  sale  and  the  amount  necessary  to  re- 
deem. The  transfer  does  not,  and  It  Is  un- 
reasonable to  presume  that  it  was  intended 
to,  gLve  information  it  was  not  adapted  to 
give,  when  a  record  Is  provided  for  that  pur- 
pose which  affords  all  the  Information  nec> 
essary  in  tbat  respect. 

Appellees  are  not  entitled  to  redeem.  Mar- 
ried women  are  not  allowed  to  redeem  lands 
from  tax  sale  after  the  expiration  of  two 
years  from  the  date  of  sale.  Eirhy's  Dig.  { 
7096. 

It  follows  that  the  tax  sale  Is  valid,  and 
George  Sibly  is  entitled  to  the  land. 

The  decree  of  the  chancery  court  Is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  the  court  to  enter  a  decree  in  accord- 
ance with  this  opinion. 


HART,  J., 
tlcipate. 


being  disqualified,  did  not  par> 


HIBBEN  et  al.  ▼.  MALONE. 
(Supreme  Court  of  Arkansas.    April  6,  1908.) 

1.  Public  Lands— Swamp  Land  Gbant— Er- 

FECT. 

Act  Cong.  Sept.  28,  1850,  c.  84,  9  Stat.  519, 
granting  swamp  lands  to  the  state,  operated  as 
a  grant  in  pra>sentl,  and  passed  the  equitable  ti- 
tle to  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Public  Lands,  {  181.] 

2.  Saub— PuBCHASES  OF  Statk  Lands— Eq- 
trrrABLE  Title. 

A  purchaser  from  the  state  of  swamp  lands 
granted  to  it  by  Act  Cong.  Sept  28,  1860,  c. 
84,  9  Stat  519,  who  receives  from  the  state  a 
certificate  of  purchase  prior  to  the  state  obtain- 
ing a  patent  from  the  federal  government  ob- 
tains the  equitable  title. 

3.  Adverse  Possession- Equitablb  Titlb  or 
Plaintiff. 

Limitations  run  against  the  holder  of  an 
equitable,  as  well  as  against  the  holder  of  a  le- 
gal, title,  and  it  is  not  essential  that  before  the 
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ttatute  can  bar  a  cause  of  action  the  title  moat 
be  such  aa  woald  support  ejectment. 

4.  Sake. 

The  mle  that  limitations  does  not  ran 
against  the  right  to  real  estate  while  the  title 
thereto  remains  in  the  state  does  not  cover  a 
case  where  the  bare  legal  title  remains  in  the 
state  after  the  equitable  title  has  passed  to  a 
purchaser. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverae  Possession,  {{  33-40.] 

5.  Sahx. 

The  state  sold  to  a  pnrchaser  in  1857 
swamp  lands  granted  to  it  by  Act  Cong.  Sept. 
28,  1S50,  c.  84,  9  Stat.  619.  The  purchaser  re- 
ceived a  certificate  of  purchase.  Thereafter  the 
land  was  patented  to  the  state.  Held  that, 
since  it  was  the  duty  of  the  state  to  issue  a 
patent  to  the  purchaser  after  the  OMifinnation  of 
the  grant  to  the  state^  limitations  commenced  to 
ran  from  the  time  of  the  confirmation  of  the 
grant  to  the  state. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Adverse  Possession,  {{  33-40.] 

6.  LixiTATioR   OF  Actions  —  loNOBANCK  or 
EziSTEKCE  or  Cause  of  Actioh— Effect. 

Mere  ignorance  of  the  existence  of  a  cause 
of  action  does  not  prevent  the  running  of  the 
statute  of  limitations  unless  there  has  been 
frandulent  concealment  on  the  part  of  those  in- 
voking the  benefit  of  the  statute. 

[EJd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol  33,  Limitation  of  Actions,  U  473,  474.] 

Appeal  from  Conway  Obancery  Court;  Jer- 
emiah O.  Wallace,  Chancellor. 

Action  by  W.  T.  Hibben  and  another  against 
A.  D.  Malone.  From  a  judgment  for  defend- 
ant, plaintlfliB  appeal.    Affirmed. 

Sellers  &  Sellers,  for  appellants.  Cbas.  0. 
Reld,  for  appellee. 

McCULLOCH,  J.  Aiq^ellants,  who  were 
plalntUlB  below,  claim  title  to  the  land  in 
controversy  under  a  purchase  by  their  father, 
J.  G.  Hibben,  from  the  state  as  swamp  and 
overflowed  land.  The  land  was  granted  to 
the  state  under  the  act  of  Congress  approved 
September  28,  1850,  c.  84,  9  Stat  619,  and 
was  patented  to  the  state  in  18S9.  J.  O.  Hib- 
ben purchased  the  land  from  the  state  in 
1857  and  received  a  certificate  of  his  pur- 
chase, which  was  proved  to  have  been  lost, 
and  on  December  27,  1906,  the  Commissioner 
of  State  Lands  issued  a  duplicate  thereof  to 
ai^eliants  as  heirs  at  law  of  J.  G.  Hibben, 
and  on  the  same  conveyed  the  land  to  them 
by  proper  deed.  Appellee  claims  title  to  the 
land  by  adverse  possession  since  1865  under 
color  of  title.  Did  the  statute  of  limitations 
run  before  the  legal  title  passed  from  the 
state  under  the  deed  executed  by  the  Commis- 
sioner of  State  liands  to  ai^llanta?  The  act 
of  Congress  operated  as  a  grant  In  prsesentl, 
and  passed  the  equitable  title  to  the  state  of 
Arlcansas.  Kelley  v.  Cotton  Belt  Lumber  Co., 
74  Ark.  400,  86  S.  W.  436,  827 ;  Cbism  v.  Price, 
64  Ark.  251,  15  S.  W.  888,  1031 ;  Fletcher  v. 
Pool,  20  Ark.  100;  United  States  v.  Montana 
Co.,  196  U.  S.  678,  25  Sup.  Ct  367,  ^  L.  Bd. 
604.  The  purchase  by  appellant's  ancestw 
and  the  Issuance  to  him  of  the  certificate  like- 
wise passed  to  him  the  equitable  title.  Rozell 
▼.  Chicago  MIU  &  L.  Co.,  76  Ark.  525,  89  S. 
109  S.Wr-fl4 


W.  469;  Coleman  v.  Hill,  44  Ark.  452;  Hemp- 
Stead  V.  Underhill,  20  Ark.  337.  In  Coleman 
V.  Hill,  supra,  the  court  said  of  the  rights  of 
the  holder  of  a  certificate  of  purchase  of 
swamp  land  that  bis  relation  to  the  state 
"was  that  of  a  vendee  under  a  contract  for  a 
conveyance,  the  conditions  of  which  were  ful- 
ly performed.  Equity  regarded  him  as  the 
absolute  owner  of  the  land,  and  the  state  as 
a  naked  trustee,  having  no  estate,  and  charg- 
ed with  the  simple  duty  to  Issue  him  a  patent 
at  the  proper  time."  It  will  therefore  be  seen 
that  the  equitable  title  was  in  appellants, 
though  the  legal  title  remained  in  the  state 
until  both  were  united  in  appellant  by  the 
state's  deed  executed  on  December  27,  1905. 

The  statute,  of  course,  runs  against  the 
holder  of  an  equitable,  as  well  as  against  the 
holder  of  the  legal,  title.  It  is  not  essential 
that  before  the  statute  can  bar  a  cause  of  ac- 
tion the  title  must  be  such  as  would  support 
an  action  in  ejectment.  So  it  is  unimportant 
to  inquire  whether  or  not  the  certificate  of 
purchase  operated  as  a  "patent  certificate" 
within  the  meaning  of  the  statute  authorizing 
the  maintenance  upon  such  certificate  of  ac- 
tion for  the  recovery  of  land.  Act  Jan.  10, 
1857 ;  Klrby's  Dig.  (  2741.  The  term  "patent 
certificate"  seems  to  have  been  Intended  to  re- 
fer solely  to  those  issued  after  confirmation 
of  the  grant  to  the  state  by  the  general  gov- 
ernment. Hempstead  v.  Underhill,  supra; 
Act  Jan.  20,  1865  (Laws  1855,  p.  202).  But 
in  the  case  herein  cited  it  has  been  held  by 
this  court  that  a  certificate  of  purchase  issued 
before  confirmation  of  the  grant  to  the  state 
passed  the  state's  equitable  title  to  the  pur- 
chaser the  same  as  the  patent  certificate  is- 
sued after  confirmation.  The  statute  does 
not  run  while  the  title  remains  in  the  state; 
but  this  exception  does  not  cover  a  case  where 
the  bare  legal  title  remains  in  the  state  after 
the  equitable  title  has  passed  to  its  vendee. 
In  Nichols  V.  Council,  51  Ark.  26,  9  S.  W.  305, 
14  Am.  St  Rep.  20,  Chief  Justice  Cockrill, 
speaking  for  the  court  said:  "If  the  statute 
can  run  at  all  before  the  patent  issues,  it 
would  be  only  In  a  case  where  ttie  right  to 
the  patent  has  been  coupled  by  the  perform- 
ance of  every  act  going  to  the  foundation  of 
the  right  In  such  cases  it  has  been  held  by 
the  Supreme  Court  of  the  United  States  that 
the  land  Is  segregated  from  the  public  do- 
main; that  it  becomes  private  property  and 
consequently  the  subject  of  sale  for  taxes. 
Witherspoon  v.  Duncan,  4  Wall.  (U.  S.)  210, 
18  L  Ed.  339 ;  Railway  v.  McShane,  22  Wall. 
(U.  S.)  444,  22  L.  Ed.  747;  Van  Brocklln  v. 
Tennessee,  117  U.  S.  151,  6  Sup.  Ct  670,  29 
L.  Ed.  845.  The  same  reasoning,  it  would 
seem,  would  give  operatI<m  to  the  statute  of 
limitation."  In  the  case  at  bar  the  right  to 
a  patent  was  complete,  and  it  was  the  duty 
of  the  proper  officer  of  the  state  to  issue  it 
upon  demand  of  Hlbben's  heirs  at  any  time 
after  confirmation  of  the  grant  to  the  state. 
This  Is  what  was  done.    The  Commissioner 
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of  State  Lands,  upon  proof  of  loss  of  the  orig- 
inal certificate.  Issued  a  duplicate  certificate, 
and  the  same  day  issued  a  patent.  The  stat- 
ute of  limitations,  therefore,  commenced  from 
the  date  of  the  completed  right  to  a  patent, 
which  was  at  the  time  of  the  confirmation  to 
the  state  in  1859,  or  rather  from  the  time  ad- 
verse possession  began  after  the  right  to  a 
patent  became  complete.  Packard  r.  Moss, 
esCal.  123,  8Pac.  818. 

Ignorance  of  appellants  as  to  their  right  In 
the  land  is  urged  against  the  application  of 
the  statute  of  limitations.  Mere  Ignorance  of 
the  existence  of  a  cause  of  action  does  not 
prevent  the  running  of  the  statute  unless 
there  has  been  fraudulent  concealment  on  the 
part  of  those  invoking  the  benefit  of  the  stat- 
ute. 

Affirmed. 


IMPROVEMENT  DIST.  NO.  1  OP  WTNNE 
V.  BROWN. 

(Supreme  Court  of  Arkansas.    April  13,  1908.) 

1.  Appeai,  —  Disposition  of  Cause— Motions 
TO  Affibm  Case  as  Delay  Case. 

Where  a  case  on  appeal  was  fully  present- 
ed and  considered  by  the  court  on  the  motion 
under  Kirby's  Dig.  i  1229,  to  advance  and  affirm 
the  case  as  a  delay  case,  the  court  of  its  own 
motion  will  dispose  of  the  case,  though  it  de- 
termines that  the  motion  to  advance  and  affirm 
as  a  delay  case  was  not  well  taken. 

2.  Sales  —  Actions  for  Pbice— Pleadinos — 
Answeb. 

In  an  action  for  the  contract  price  of  goods 
lold  and  delivered  on  an  agreement  that  the 
frice  should  be  paid  in  cash,  an  answer  denying 
that  the  goods  were  purchased  by  defendant, 
vr  for  or  on  its  account,  is  sufficient  as  against 
a  demurrer,  though  it  is  not  as  complete  a  denial 
of  the  purchase  and  delivery  as  good  pleading 
requires. 
S.  Municipal  Cobpobations— Acquisition  of 

Wateb  and  Light  Plants— Liability  fob 

Goods  fob  Opebation. 

A  city  taking  over,  as  authorized  by  Kirby's 
Dig.  I  5675,  the  waterworks  and  light  plant 
erected  by  an  improvement  district,  to  operate 
and  maintain,  is,  while  operating  the  same,  liable 
for  purchases  made  for  the  maintenance  and 
opeiation  thereof. 

4.  Sales— Actions   fob   Pbicb— Pleadings— 
Answeb. 

In  an  action  against  an  improvement  dis- 
trict for  coal  sold  to  it,  an  answer  averring  that 
at  the  time  the  coal  was  alleged  to  have  been 
furnished  the  water  and  light  plants  owned  and 
erected  by  defendant  were  operated  and  under 
the  control  of  the  city,  and  that  the  city  contin- 
ued to  operate  the  same  until  some  months  after 
the  purchase,  when  the  plants  were  turned  over 
to  defendant  to  operate  and  maintain,  is  suffi- 
cient as  against  a  demurrer,  the  allegation  that 
the  plants  were  turned  back  to  defendant  being 
surplusage. 

Appeal  from  Circuit  Court,  Cross  County; 
Prank  Smith,  Judge. 

Action  by  R.  L.  Brown,  doing  business  as 
the  Brown  Coal  Company,  against  the  Im- 
provement district  No.  1  of  the  city  of 
Wynne.  Prom  a  Judgment  for  plaintiff  on 
sustaining  a  demurrer  to  the  answer,  defend- 
ant appeals,    ileversed  and  remanded. 


J.    T.    Patterson,    for    appellant     Allen 
Hughes,  for  appellee. 

PER  CURIAM.  R.  L.  Brown  sued  im- 
provement district  No.  1  of  the  city  of 
Wynne  and  its  commissioners  and  subse- 
quently Joined  the  city  and  its  mayor,  but 
later  dismissed  as  to  them.  Brown  sued  for 
three  cars  of  coal  which  he  alleged  he  had 
sold  and  delivered  to  the  improvement  dis- 
trict on  January  21st,  February  4th,  and 
February  26th,  respectively,  attaching  an 
itemized  account  therefor.  He  farther  al- 
leged that  the  coal  was  sold  to  the  improve- 
ment district  upon  an  agreement  that  it 
should  pay  for  the  same  In  cash,  and  the 
price  thereof  became  due  immediately  upon 
the  delivery  of  the  coal,  and  then  alleged  a 
failure  to  pay  and  asked  Judgment  for  the 
contract  price.  To  this  the  Improvemwit  dis- 
trict filed  an  answer,  denying  that  the  coal 
mentioned  was  purchased  by  the  commis- 
sioners or  the  improvement  district,  or  for 
or  on  their  account  For  further  answer 
they  say  that  at  the  time  the  coal  was  al- 
leged to  have  been  purchased  the  water  and 
light  plant  owned  and  erected  by  the  defend- 
ant. Improvement  district,  was  under  the  con- 
trol and  was  being  operated  by  the  city  of 
Wynne,  pursuant  to  the  authority  contain- 
ed in  section  5675,  Kirby's  Dig.,  and  that 
said  coal,  if  purchased  at  all,  was  purchased 
by  the  city  of  Wynne,  to  be  by  it  used  in 
the  operation  of  said  water  and  light  plant, 
and  that  the  city  of  Wynne  continued  to  op- 
erate said  water  and  light  plant  until  about 
the  8th  day  of  April,  when  it  turned  the 
same  over  to  this  defendant  to  operate  and 
maintain.  This  answer  was  met  by  a  demur- 
rer, which  was  sustained,  and  Judgment  was 
entered  for  plaintiff,  and  the  defendant  has 
appealed. 

Appellee  has  filed  a  motion,  pursuant  to 
section  1229,  Kirby's  Dig.,  to  advance  and 
affirm  this  case  as  a  delay  case.  After  re- 
sponse thereto,  pursuant  to  Rule  2  ©7  S.  W. 
v),  the  case  was  submitted  to  the  court 
The  case  was  briefed  upon  both  sides  on  the 
motion,  and  a  consideration  of  the  same  has 
convinced  the  court  that  the  motion  to  ad- 
vance and  affirm  as  a  delay  case  is  not  well 
taken.  The  case  has  been  fully  presented 
by  counsel,  and  considered  by  the  court;  and 
the  court  now  of  its  own  motion  disposes  of 
it  instead  of  pursuing  the  usual  practice  of 
merely  passing  upon  the  motion  to  advance 
and  affirm,  because  it  would  be  a  useless 
consumption  of  time,  after  the  court  has 
thoroughly  considered  it  to  pass  it  over  for 
another  consideration  at  a  future  date. 

The  first  paragraph  of  the  answer  is  not 
as  complete  a  denial  of  the  purchase  and 
delivery  of  the  coal  as  good  pleading  would 
require,  and  the  appellee  contends  that  only 
the  purchase  of  the  coal  is  denied,  and  that 
the  delivery  stands  admitted,  and  that  It 
would  be  liable  for  the  coal  as  It  was  dellver- 
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ed  to  It  The  suit  Is  not  quantum  valebat, 
but  iB  a  suit  upon  contract  The  contract 
is  denied,  and  the  denial  Is  sufficient  to  be 
free  from  an  attack  by  demurrer. 

The  second  paragraph  of  the  answer  also 
contains  a  good  defense.  Section  5675,  Kir- 
by's  Dig.,  authorizes  cities  to  take  over  va- 
'  terworks  and  light  plants  when  they  have 
been  erected  by  improvement  districts,  and 
to  (q>erate  and  maintain  the  same.  When  a 
water  and  Mgbt  plant  Is  thus  being  operated 
by  the  city,  necessarily  the  city  is  the  respon- 
sible party  for  the  purchases  made  for  its 
maintenance  and  operation,  and  that  is  what 
this  answer  alleges. 

It  Is  true  that  the  answer  further  alleges 
that  some  month  or  two  after  these  pur- 
chases the  plant  was  turned  back  to  these 
commissioners,  but  ^hat  can  have  no  bearing 
upon  this  case.  The  purpose  of  turning  It 
ba(±  and  the  authority  therefor  are  not  is- 
sues, and  that  much  of  the  answer  is  sur- 
phisage. 

For  the  error  in  sustaining  the  demurrer 
to  the  answer,  the  Judgment  Is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
overrule  the  demurrer  and  proceed  with  the 
case. 


MURRAY  T.  GALBRAITH. 
(Supreme  Court  of  Arkansas.    April  13,  1908.) 

1.  Libel  —  Offioial  CoNntrcr  —  Abticle  Li- 
BEi«n8  Peb  Se. 

A  newspaper  article  is  lilielous  per  Be  where 
it  stated  that  there  waa  "Bometbing  rotten  in 
Denmark"  respecting  the  affairs  of  a  graveling 
district ;  that  an  investigation  developed  that  the 
commissioners  charged  their  neighbors  $10,477.85 
for  gravel  for  which  they  paid  only  $3,431.80, 
leaving  a  "net  profit"  of  over  |7,000 ;  that  if  the 
commissioners  profited  in  that  transaction  It  was 
not  nnreasonable  to  suppose  that  they  profited  in 
the  employment  of  labor,  etc.,  on  the  work, 
"which  is  conceded  to  be  the  most  wretched 
botch  of  street  paving  ever  perpetrated  in  this 
or  any  other  community" ;  that  in  stating  there 
was  an  apparent  "overcharge"  of  $7,000  the  edi- 
tor was  careful  to  be  within  the  bounds  of 
truth ;  that  it  would  not  be  surprising  if  other 
"overcharges"  were  found ;  that  two  of  the  com- 
missioners admitted  their  inability  to  explain  the 
manifest  overcharge,  thus  leaving  the  burden  of 
the  explanation  on  the  other  commissioner  (plain- 
tiff), naming  him ;  that  he  had  been  at  a  point 
in  another  state  for  a  week  or  10  days  attending 
the  funeral  of  a  friend ;  that  another  meeting 
of  property  owners  had  been  called  when  "it  is 
hoped  that  the  obsequies  will  have  been  concluded 
so  as  to  enable  Treasurer  G.  to  return  ♦  •  * 
and  produce  his  vouchers  *  •  •  for  ^7,000, 
good  and  lawful  money  of  the  realm,  which  bis 
records  ♦  ♦  •  show  was  paid  to"  a  company, 
"and  which  the  officers  of  that  company  assert 
over  their  official  signature  never  came  into  their 
possession." 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  32,  Libel  and  Slander,  {  91-96.] 

2.  Same— Abticle  not  Privileged. 

The  article  was  not  privileged. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  Sf  144-148.] 

a  Saice. 

A  subsequent  article  was  not  a  privileged 
publication  whera  it  stated  that  a  libel  suit  filed 


by  plaintiff  and  another  commissioner  was  conclu- 
sive of  their  determination  to  shift  responsibility 
for  their  derelictions  upon  the  shoulders  of  in- 
nocent parties ;  that  there  waa  a  manifest  "over- 
charge exceeding  $7,000  in  their  accounts,  of 
which  plaintiff  traced  $5,685.56  into  the  hands 
of  a  company's  agent;  that  the  latter  sum  was 
said  to  have  been  remitted  to  the  company  as 
receipts  for  freight,  of  whidh  no  itemized  account 
was  kept ;  that  if  the  publication  of  the  record 
fact  of  tlie  $7,000  overcharge  was  libelous  and 
malicious,  the  editor  might  plead  guilty  to  tbe 
libel  suit  and  settle  plaintiff's  iitUe  damage  bill, 
that  otherwise  he  would  have  to  be  "cited"  he- 
tore  "coming  across  with  that  $75,000  to  as- 
suage the  lacerated  feelings  of  our  friends,  the 
commissioners." 
4.  Same— Repetition  of  Libel— Effect. 

A  repetition  of  an  identical  libel  is  not  a 
new  cause  of  action,  but  an  aggravation  of  the 

Sre-ezisting  cause,  and  is  always  competent  evi- 
ence  to  prove  malice. 
SEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  32,  Ubel  and  Slander,  |g  286-297.] 

Appeal  from  Circuit  Court  Jefferson 
County;   Antonio  B.  Grace,  Judge. 

Action  by  R.  M.  Galbralth  against  Arthur 
Murray  for  libel.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

The  newspaper  article  referred  to  In  the 
opinion  as  having  been  published  June  19, 
1906,  is  as  follows: 

"There  can  no  longer  be  any  doubt  of  the 
fact  that  there  is  'something  rotten  In  Den- 
mark' so  far  as  the  affairs  of  Graveling  Dis- 
trict No.  1  are  concerned.  Despite  the  teuder- 
footedness  of  two  members  of  the  committee 
appointed  by  tbe  interested  and  defrauded 
property  owners  to  make  an  investigation, 
facts  have  developed  that  clearly  prove  that 
the  commissioners  have  charged  their  neigh- 
bors and  fellow  property  owners  of  Fifth 
avenue  $10,477.85  for  gravel,  for  which  they 
paid  the  St  Louis  Southwestern  Railway 
Company  only  $3,431.80,  leaving  a  'net  profit' 
in  this  transaction  alone  of  over  $7,000.  If 
the  commissioners  profited  In  this  transac- 
tion, it  is  not  unreasonable  to  suppose  that 
they  profited  In  the  employment  of  labor  and 
other  items  of  expense  necessary  to  the  com- 
pletion of  this  graveling  district  which  is 
conceded  to  be  the  most  wretched  botch  of 
street  paving  ever  perpetrated  in  this  or  any 
other  community.  The  Press  Eagle  is  not 
addicted  to  publishing  facts  and  figures  in- 
volving the  character  of  public  or  private 
citizens  without  being  thoroughly  advised  as 
to  the  authenticity  of  these  facts  and  figures. 
Therefore,  when  we  stated  last  week  that  an 
apparent  'overcharge*  of  $7,000  had  been 
made  for  gravel  by  the  commissioners  of 
Graveling  District  No.  1,  we  were  very  care- 
ful to  be  within  the  bounds  of  truth,  and  to 
express  the  matter  in  language  as  mild  as 
possible,  so  as  to  avoid  giving  offense  or  doing 
injustice  to  those  responsible  for  the  shortage, 
pending  a  thorough  investigation  by  those 
most  interested.  This  investigation  has  now 
been  made  so  far  as  it  is  possible  for  the  com- 
mittee to  proceed,  and  the  facts  In  every  way 
conflru)   the   statement   first   made   in   this 
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paper  last  week  that  the  commissioners  had 
overcharged  the  district  for  about  $7,000  for 
gravel  alone.  The  cost  of  excavating,  hauling 
dirt,  curbing,  etc.,  has  not  as  yet  been  in- 
vestigated, nor  are  we  advised  that  it  will  be. 
But  if  the  Investigation  should  be  made,  we 
should  not  be  surprised  if  'overcharges'  were 
found  In  these  items,  as  well  as  that  disclosed 
by  the  investigation  as  to  the  cost  of  the 
gravel.  There  are  three  m«i  who  by  virtue 
of  the  trust  Imposed  in  them  by  their  fellow 
citizens  should  be  able  to  explain  wtiy  their 
records  show  th^t  this  overcharge  of  over 
$7,000  was  made  in  the  purchase  of  gravel 
from  the  St.  Louis  Southwestern  Railway 
Company.  These  men  are  J.  B.  York,  presi- 
dent, Carl  Voss,  secretary  and  R.  M.  Gal- 
bralth,  treasurer,  of  Graveling  District  No.  1. 
The  two  first  named  have  been  before  the 
committee  and  interested  property  owners, 
and  admitted  their  Inabili^'  to  explain  the 
manifest  overcharge.  This  leaves  the  burden 
of  the  explanation  upon  R.  M.  Galbraith, 
treasurer,  who  has  been  at  Jacksonville,  III., 
attending  the  funeral  of  a  friend,  for  the  past 
we^  or  ten  days. 

"Meantime,  another  meeting  of  the  prop- 
erty owners  of  Graveling  District  No.  1  has 
been  called  at  the  board  of  trade  for  Thurs- 
day night  of  this  week.  By  that  time,  it  is 
hoped  that  the  obsequies  at  Jacksonville, 
111.,  will  have  been  concluded  so  as  to  enable 
Treasurer  Galbraith  to  return  to  the  city  and 
produce  bis  vouchers  and  checks  for  $7,000, 
good  and  lawful  money  of  the  realm,  that 
both  his  records  and  those  of  Secretary  Voss 
show  was  paid  to  the  St  Louis  Southwestern 
Railway  Company,  and  which,  the  officers  of 
that  corporation  assert  over  their  official  sig- 
nature, never  came  into  their  possession.  In 
the  classic  language  of  the  far-famed  Sir 
Lucius  O'Trigger,  Tls  a  pretty  quarrel  as  it 
stands.' " 

The  second  article  referred  to  In  the  opin- 
ion as  published  June  26th  is  as  follows: 

"The  damage  suit  filed  against  the  editor 
of  the  Press  Elagle  yesterday  by  two  of  the 
commissioners  of  Graveling  District  No.  1  is 
iiot  conclusive  of  anything  except  a  determin- 
ation on  the  part  of  the  commissioners  to 
shift  responsibility  for  their  own  derelictions 
upon  the  shoulders  of  other  and  innocent  par- 
ties. Ttie  imperfect  and  incomplete  records 
kept  by  the  commissioners  show  that  the 
gravel  of  the  district  purchased  from  the  St 
Louis  Southwestern  Railway  Company  cost 
$10,447.85,  while  the  records  of  the  general 
auditor  of  the  railway  company  and  of  the 
city  clerk  of  Pine  Blutt  show  that  the  gravel 
purchased  cost  only  $3,434.80.  Here  Is  a 
manifest  'overcharge'  of  exceeding  $7,000  of 
which  Treasurer  Galbraith  of  the  commission, 
after  a  two  weeks'  investigation,  traced  $5,- 
685.66  into  the  hands  of  local  Agent  J.  W. 
Farley  of  the  Cotton  Belt  This  money  is 
now  said  to  have  been  remitted  to  the  treas- 
urer's office  in  St  Louis  as  receipts  for 
freight,  of  which  no  itemized  account  was 


kept,  which  e^lains  why  the  auditor  had 
no  record  of  It  so  it  is  said.  But  the  incon- 
trovertible fact  remains  that  while  the  com- 
missioners of  Graveling  District  No.  1  par- 
chased  500  car  loads  of  gravel  at  $1.85  per 
yard,  some  six  years  later,  the  property  own- 
ers of  West  Fifth  avenue,  who  desired  the 
graveling  district  extended,  purchased  100 ' 
car  loads  from  the  same  railway  company  at 
about  30  cents  per  yard.  This  $1.06  excess 
per  yard  which  the  property  owners  of  Fifth 
avenue  of  Graveling  District  No.  1  were  re- 
quired to  pay  on  500  car  loads  of  gravel  totals 
the  $7,000  overcharge  of  which  they  now  com- 
plain, and  which  has  not  been  explained  to 
their  satisfaction,  although  a  majority  of 
them,  we  are  Informed,  have  agreed  to  con- 
tinue paying  their  tax  assessments. 

"The  Press  Eagle's  information  concerning 
this  graveling  district  embroglio  was  obtain- 
ed from  the  chairman  and  secretary  of  the 
committee  of  property  owners  appointed  to 
get  at  the  facts,  and  their  Information  came 
direct  from  official  sources  as  shown  In  the 
statements  of  Auditor  S.  J.  Johnson  and  City 
Clerk  W.  A.  Lee,  published  last  week.  If 
the  comments  made  upon  the  official  state- 
ments were  libelous,  then  the  statements 
themselves  were  libelous,  and  we  do  not  con- 
sider this  paper  or  Its  editor  in  any  way  re- 
sponsible for  the  peculiar  condition  of  affairs 
revealed  by  these  official  statements.  That 
there  was  an  overcharge  of  something  like 
$7,000  for  the  gravel  used  on  Graveling  Dis- 
trict No.  1  when  compared  with  the  charge 
for  gravel  used  in  extending  that  district,  the 
records  clearly  sliow,  and  if  the  publication 
of  this  record,  without  attempting  to  prove 
who  profited  by  this  overcharge,  is  libelous 
and  malicious,  then  we  may  plead  guilty  to 
the  suit  filed  against  us  by  Commissioners 
Galbraith  and  York,  and  settle  their  little 
damage  bill,  when  properly  discounted  or  re- 
bated. Otherwise  we  consider  ourselves  from 
Joplin,  Mo.,  and  will  have  to  be  cited  before 
we  come  across  with  that  $75,000  to  assuage 
the  lacerated  feelings  of  our  friends,  the  com- 
missioners of  Graveling  District  No.  1." 

B.  J.  Kerwin  and  W.  F.  Coleman,  for  ap- 
pellant   White  &  Attheimer,  for  appellee. 

HILL.  C.  J.  (after  stating  the  facts  as 
above).  Murray  was  editor  and  proprietor 
of  the  Pine  Bluff  Press  Eagle,  a  weekly  news- 
paper published  in  Pine  Bluff.  Galbralt& 
was  one  of  the  commissioners  of  Graveling 
District  No.  1  of  the  city  of  Pine  Bluff.  Mur- 
ray published  in  his  newspaper  articles  In 
regard  to  affairs  of  the  graveling  district 
which  caused  this  suit  for  libel  to  be  brought 
by  Galbraith  against  him.  The  complaint  is 
in  two  counts.  The  first  count  is  based  upon 
an  article  published  on  the  19th  of  June,  1906. 
It  is  not  necessary  to  discuss  the  first  article, 
as  it  is  clearly  libelous  per  se,  and  not  priv- 
ileged. 

The  second  count  is  based  upon  an  article 
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published  on  the  26tb  of  June,  after  Oalbralth 
and  one  other  commissioner  had  brought  a 
Joint  libel  suit,  which  was  subsequently  dis- 
missed. This  suit  was  brought  by  the  appel- 
lee upon  the  two  publications.  This  publica- 
tion will  be  set  out  in  the  reporter's  state- 
■  ment  of  the  case.  Among  other  instructions, 
the  court  gave  the  following:  "That  the  ar^ 
tides  published  by  the  defendant  and  set  out 
In  the  complaint  are  libelous  per  se,  that  it 
was  not  privileged,  and  that  plalntiix  is  en- 
titled to  recover."  The  facts  in  evidence 
are  not  sufficient  to  make  this  a  privileged 
publication,  anA  U  the  article  in  the  second 
count  was  libelous  per  se,  and  made  a  dis- 
tinct and  separate  cause  of  action,  then  this 
instruction  was  correct;  otherwise,  it  is  er- 
ror. 

An  examination  of  the  article  set  out  in 
the  second  count,  when  disconnected  from  the 
previous  publication,  renders  It  difficult  to  de- 
termine exactly  what  charge  Is  brought 
against  Mr.  Galbraith.  Taken  in  connection 
with  the  previous  article,  it  is  in  a  sense  a 
repetition  of  the  libel,  and  in  another  sense 
an  explanation  and  Justification  of  why  the 
first  article  was  published  rather  than  a 
charge  of  actual  wrongdoing  or  dishonesty. 
The  law  seems  settled  that  a  repetition  of  an 
Identical  libel  is  not  a  new  cause  of  action, 
but  an  aggravation  of  the  pre-existing  cause, 
and  Is  always  competent  evidence  tending  to 
prove  malice.  The  Supreme  Court  of  New 
York  said:  "Where  a  libelous  article  Is  re- 
pBbllshed  before  the  commencement  of  an 
action,  a  separate  action  cannot  be  maintain- 
ed on  such  republication.  The  repetition  of 
the  publication  may  be  pleaded  and  shown  on 
the  trial  as  bearing  upon  the  malice  of  the 
defendant  and  the  extent  of  the  injury  and 
damage  to  the  plaintiff."  Galllgan  v.  Sun 
Ptg.  &  Pub.  Co.,  26  Misc.  Rep.  355,  54  N.  X. 
Sup.  471.  The  Court  of  Appeals  of  New  Xork 
approved  the  following  opinion  of  the  Supreme 
Court  of  that  state :  "But  the  authorities  are 
uniform  that  words  proved  as  repetitions  of 
the  slander  charged  are  not  an  independent 
ground  of  action  in  the  case,  and  that  no  re- 
covery can  be  bad  for  uttering  them.  They 
reflect  upon  and  strengthen  the  claim  for 
damages  on  account  of  the  words  charged." 
Enos  V.  Enos,  135  N.  T.  609,  82  N.  B.  12a 
"Nor  will  a  separate  action  lie  on  a  repub- 
Mcatlon  by  the  same  party  of  a  libel,  where 
the  republication  was  made  prior  to  the  ac- 
tion on  the  original  article."  25  Cyc.  431. 
For  the  admissibility  of  such  repeated  libels, 
see  a  good  discussion  on  the  subject  in  Grlb- 
ble  V.  Pioneer  Press  Co.,  34  Minn.  342,  25  N. 
W.  710. 

Both  the  article  in  the  first  count  and  the 
article  in  the  second  count  were  printed  be- 
fore the  bringing  of  this  suit;  and  the  ut- 
most that  can  be  said  of  the  article  in  the 
second  count  Is  that  it  repeated  the  libel 
contained  in  the  first.  It  is  doubtful  that 
it  amounts  to  libel  per  se.  Even  if  it  does, 
however,  under  the  principles  above  announc- 


ed it  would  not  be  an  Independent  cause  of 
action.  If  not  libelous  per  se,  of  course  the 
instruction  is  erroneous.  Under  either  view, 
the  Judgment  rendered  under  this  Instruc- 
tion cannot  be  sustained.  It  is  clearly  ad- 
missible as  evidence  showing  the  animus  of 
the  prior  publication,  but  cannot  be  sustain- 
ed as  an  independent  cause  of  action  and 
libelous  per  se.  The  court  so  treated  It,  and 
therefore  It  erred.  This  error  makes  it  nec- 
essary that  the  Judgment  be  reversed,  and 
renders  it  unnecessary  to  consider  the  other 
matters  presented. 
The  cause  is  reversed  and  remanded. 


ST.  LOUIS  SOUTHWESTERN  BX.  CO.  v. 
WARNER. 

(Supreme  Court  of  Arkansas.    April  18,  1908.) 

1.  Raiiaoads— Stock  GtrABbs— Dutt  to  Con- 

STBUCT. 

Under  Kirby's  Dig.  {  6644,  makine  it  the 
duty  of  a  railroad  company  whose  road  passes 
throagh  Inclosed  lands  to  constmct  stock  guards 
on  either  side  of  the  incloaure,  and  section  664S, 
imposing  a  penalty  for  failure  to  comply  with 
section  6644,  an  owner  of  inclosed  land  is  en- 
titled to  a  stock  guard  at  the  point  where  a 
railroad  enten  her  indosure  from  the  west,  not- 
withstanding a  stock  guard  has  been  construct- 
ed at  the  point  where  the  railroad  eDtcrs,  from 
the  west,  an  incloaure  immediately  adjoining  her 
own. 

[Ed.  Note.— For  cases  in  jKtint.  see  Cent.  Dig. 
vol.  41,  Railroads,  {  818.] 

2.  Same. 

To  entitle  an  owner  to  the  benefit  of  Kir- 
by's Dig.  8  6644,  making  it  the  daty  of  a  railroad 
company  whose  road  passes  throngh  inclosed 
lands  to  construct  stock  guards  on  either  side 
of  the  indosure,  and  section  6645,  imposing  a 
penalty  for  failure  to  comply  with  section  6644, 
the  fence  need  not  be  a  lawful  fence  as  defined 
by  the  statute,  but  is  sufficient  if  it  be  a  fence 
calculated  to  keep  out  stock  of  most  kinds. 

Appeal  from  Circuit  Court,  Craighead 
County;   Frank  Smith,  Judge. 

Action  by  S.  J.  Warner  against  the  St, 
Louis  Southwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

S.  H.  West  and  J.  C  Hawthorne,  for  ap- 
pellant   F.  O.  Taylor,  for  appellee. 

BATTLE,  J.  On  the  2d  day  of  Septonber, 
1904,  Mrs.  S.  J.  Warner  commenced  an  ac- 
tion against  St  Louis  Southwestern  Railway 
Company,  and  alleged  that  she  was  the  own- 
er of  a  certain  tract  of  land,  that  It  was  in- 
closed, and  that  the  defendant  was  the  own- 
er and  operated  a  railroad  across  the  land, 
and  bad  failed  to  construct  a  cattle  guard 
at  the  place  where  its  road  entered  the  in- 
dosure, although  it  bad  been  requested  in 
writing  so  to  do,  and  asked  for  the  penalty 
of  $200  on  account  of  suCh  failure. 

The  defendant  answered,  and  admitted 
that  its  road  entered  the  indosure  mentioned, 
and  that  it  did  not  construct  a  cattle  guard 
where  its  line  of  road  entered  the  west  side 
of  the  Indosure,  and,  among  other  things, 
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pleaded  as  a  reason  therefor  that  Mrs.  A.  J. 
Patrick  owned  a  farm  Immediately  west  of 
the  land  mentioned  In  plaintllTs  complaint, 
and  had  the  same  inclosed,  and  that  It  con- 
structed a  good  and  sufflcient  cattle  guard 
where  its  road  entered  the  west  inclosure  of 
Mrs.  Patrick's  farm,  and  that  there  was  no 
occasion  for  constructing  the  cattle  guard 
where  Its  road  entered  the  inclosure  of  plain- 
tiff on  the  west  boundary  of  her  farm,  and 
alleged  that  it  had  constructed  a  sufficient 
cattle  guard  at  the  east  inclosure  of  the 
farm. 

Plaintiff  owned  the  land  described  In  her 
complaint,  it  was  inclosed,  and  there  was  a 
fence  between  it  and  Mrs.  Patrick's  farm 
which  was  immediately  west  of  it.  Plain- 
tiff notified  the  defendant  to  construct  cattle 
guards  where  its  road  entered  her  inclosure, 
which  it  failed  to  do.  The  Jury  in  the  case 
returned  a  verdict  in  favor  of  the  plaintiff 
for  $175. 

The  defendant  complains  only  of  the  re- 
fusal of  the  court  to  instruct  the  Jury,  at  its 
request,  as  follows: 

"(3)  The  Jury  are  instructed  that  If  they  find 
from  the  evidence  that  the  railway  line  of 
the  defendant  enters  an  inclosure  immediate- 
ly west  of  the  plaintifTs  farm,  and  that  It 
constructed  a  good  and  sufficient  cattle  guard 
where  it  entered  the  inclosure  of  the  farm 
immediately  west  of  the  plaintifTs  farm,  and 
that  the  plaintiff's  farm  Is  Joined  to  and  con- 
nected with  the  farm  immediately  west  of  it, 
so  that  there  is  no  passage  or  passway  be- 
tween the  plaintiff's  farm  and  the  one  lying 
west  of  it,  that  the  statute  does  not  require 
the  construction  of  a  cattle  guard  under  sucli 
circumstances. 

"(4)  The  Jury  are  instructed  that  if  they  find 
from  the  evidence  that  the  plaintiff  in  this 
action  owns  a  farm  contiguous  to  and  Joins 
the  farm  of  the  Patrick  estate  Immediately 
west  of  the  plaintiff's  farm,  and  that  there 
is  no  passage  or  passway  between  the  plain- 
tiff's farm  and  that  of  the  Patrick  estate,  and 
they  further  find  that  the  defendant  has  con- 
structed a  legal  and  proper  cattle  guard 
where  its  line  enters  the  farm  belonging  to 
the  Patrick  estate,  and  where  It  enters  the 
plaintiff's  farm  on  the  east  boundary  thereof, 
you  will  find  for  the  defendant. 

"(5)  The  Jury  are  instructed  that  if  they  find 
from  the  evidence  that  the  defendant  con- 
structed a  suitable  and  safe  cattle  guard  on 
the  east  side  of  the  Inclosure  of  the  plain- 
tiff's farm  where  its  line  of  road  enters  said 
farm,  and  that  said  farm  is  adjoining  the 
farm  of  the  Patrick  estate,  and  is  enclosed 
with  it,  so  there  is  no  passage  or  passway  be- 
tween the  two  farms,  and  further  finds  that 
it  constructed  a  safe  and  suitable  cattle 
guard,  and  kept  the  same  in  good  repair 
where  it  entered  the  western  boundary  or 
western  inclosure  of  the  said  A.  J.  Patrick 
estate,  tbea  it  will  find  for  the  defendant,  as 
the-  construction  of  such  cattle  guard  Is  a 
compliance  with  the  statute. , 


"(6)  The  Jury  are  Instructed  that,  before 
they  can  find  for  the  plaintiff,  they  must  find 
from  the  evidence  that  the  plaintiff  had  the 
land  In  question  Inclosed  with  a  substantial 
and  lawful  fence." 

This  action  is  based  on  the  following  stat- 
utes: 

"Sec.  6644.  It  shall  be  the  duty  of  all  rail- 
road companies  organized  under  the  laws  of 
this  state,  whldi  have  constructed,  or  may 
hereafter  construct,  a  railroad  wbicli  may 
pass  through  or  upon  any  Inclosed  lands  of 
another,  whether  such  lands  were  Inclosed 
at  the  time  of  the  construction  of  such  rail- 
road or  were  inclosed  thereafter,  upon  receiv- 
ing ten  days'  notice  in  writing  from  the  own- 
er of  said  lands,  to  construct  suitable  and 
safe  stock  guards  on  either  side  of  said  In- 
closure where  said  railroads  enter  said  In- 
closure, and  to  keep  the  same  in  good  re- 
pair."   KIrby's  Dig.  S  6644. 

"Sec.  6645.  Any  railroad  company  falling 
to  comply  with  the  requirements  of  the  pre- 
ceding section  shall  be  liable  to  the  person  or 
persons  aggrieved  thereby  for  a  penalty  of 
not  less  than  twenty-five  dollars  nor  more 
than  two  hundred  dollars  for  each  and  every 
offense,  to  be  collected  by  civil  action  In  any 
court  having  Jurisdiction  thereof." 

Under  these  statutes,  the  owner  of  Inclosed 
land  through  or  upon  which  a  railroad  may 
be  constructed  by  a  railroad  cmnpany  organ- 
ized under  the  laws  of  this  state  Is  entitled 
to  a  suitable  and  safe  stock  guard  built  by 
the  railroad  company  on  either  side  of  his 
inclosure  where  the  railroad  enters  the  same 
This  right,  except  as  to  Inclosure,  is  uncMi- 
ditlonal.  The  fact  that  his  Inclosure  adjoins 
another  through  which  the  railroad  has  been 
built  and  cattle  guards  have  been  constructed 
where  the  railroad  enters  the  same  will  not 
deprive  him  of  this  right,  unless  the  railroad 
passes  through  the  Inclosuree  at  the  same 
place  and  cattle  guards  have  been  construct- 
ed at  such  place ;  but  that  will  not  deprive 
him  of  the  right  to  a  cattle  guard  on  the  oth- 
er side  of  his  inclosure  where  none  has  been 
made.  Unless  the  cattle  guards  be  construct- 
ed in  the  manner  Indicated,  they  will  not  an- 
swer the  purpose  for  which  they  are  requir- 
ed; and  one  owner  will  be  dependent  upon 
the  other  for  protection  and  subject  to  the 
depredation  of  cattle  and  other  animals  com- 
ing on  and  running  at  large  upon  the  other's 
premises. 

As  to  the  inclosure  of  the  land  through 
which  the  railroad  passes.  It  Is  not  necessary 
that  it  be  a  lawful  fence  as  defined  by  the 
statute  before  the  owner  can  be  entitled  to 
cattle  guards.  It  is  sufflcient  If  It  be  a  "fence 
calculated  to  keep  out  stock  of  most  kinds." 
St.  liouls  &  San  Francisco  Railroad  Ckx.  v. 
Hale,  82  Ark.  175,  100  S.  W.  1148. 

It  follows  that  the  court  did  not  err  in  re- 
fusing instructions. 

Judgment  affirmed. 

HILL,  0.  J.,  did  not  participatOk 
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KIAIN  et  aL  t.  TRACT  et  aL 
(Supreme  Coart  of  Arkansas.    April  13,  1908.) 

1.  TBiAi  —  Question  tor  Jobt— Gbedibilitt 
OF  Witnesses. 

Where  a  witness  was  interested  in  the  re- 
sult, and  there  were  some  possible  discrepancies 
in  the  two  depositions  given  by  him,  the  court 
could  not  saT  tliat  it  would  be  arbitrary  (or 
the  jury  to  disregard  his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  46,  Trial,  §8  334,  335.] 

2.  SAI.XS— COUNTEBHANDINO  OBDEBS. 

A  coantermand  of  an  order  of  goods  receiv- 
ed before  their  shipment  is  effective,  as  no  con- 
tract is  made  nntfl  after  the  offer  of  purchase 
is  accepted  by  shipment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,   Sales,  fg  44-48.] 

8.  Appeal  —  Review— Hakmless  Ebbob— Ad- 
lassioN  OF  Evidence. 

In  an  action  for  the  price  of  goods,  wherein 
the  sole  issue  was  whether  a  countermand  of  the 
order  for  the  ^oods  had  been  received  before  the 
goods  were  shipped,  it  was  error  to  admit  evi- 
dence by  the  buyer  that  no  notice  was  received 
from  the  express  company  of  the  arrival  of  the 
goods,  since  the  express  company  was  the  buy- 
er's agent,  and  whether  the  goods  were  duly  cai^ 
ried  by  it  and  notice  given  could  not  affect  the 
seller's  right,  and  the  error  cannot  be  said  to 
have  been  harmless  where  the  court  did  not 
sharply  point  out  that  issue  as  the  sole  question 
before  the  jury,  and  the  buyer's  evidence  to  sus- 
tain the  verdict  for  him  was  wealc. 

Appeal  from  Circuit  Conrt,  Calhoun  Coun- 
ty; Cbas.  W.  Smith,  Judge. 

Action  by  W.  F.  Main  and  others  against 
G.  P.  Tracy  and  others  for  goods  sold  and  de- 
livered. Judgment  for  defendants,  and  plaln- 
tlfl«  appeal.    Reversed  and  remanded. 

Thornton  &  Thornton  for  appellants.  C. 
L.  Poole,  for  appellees. 

HILL,  C.  J.  This  Is  the  second  appeal  of 
this  case.  In  Main  &  Co.  v.  Traey,  76  Ark. 
371,  88  S.  W.  981,  the  facts  are  stated.  Judg- 
ment (or  the  defendant  was  therein  reversed 
for  failure  of  evidence  o(  the  countermand  of 
the  order  reaching  appellant  be(ore  the  goods 
were  shipped.  On  the  new  trial,  there  was 
testimony  adduced  tending  to  show  when  the 
letter  of  countermand  was  written,  when  it 
was  mailed,  and  when  in  due  course  of  mall 
It  would  have  been  received  by  the  appellant. 
This  testimony  tended  to  show  that  it  would 
have  been  received  on  the  15th,  and  the  goods 
were  shipped  on  the  morning  of  the  17th,  of 
June.  On  the  other  hand  one  witness  testifi- 
ed that  the  letter  of  countermand  was  re- 
ceived on  the  afternoon  of  the  17th,  after  the 
goods  had  been  shipped  out  that  morning.  In 
view  of  the  fact  that  this  witness  was  inter- 
ested In  the  result,  and  there  were  some  pos- 
sible discrepancies  In  two  depositions  given 
by  him,  the  court  could  not  say  that  It  would 
be  arbitrary  for  the  jury  to  disregard  his 
testimony.  Therefore  there  would  be  some 
testimony  tending  to  show  that  the  letter  of 
countermand  was  received  before  the  goods 
were  shipped ;  and,  this  being  true,  the  coun- 
termand was  effective  because  no  contract 


was  made  until  after  the  offer  of  purchase 
was  accepted  by  the  shipment.  The  court 
permitted  a  son  of  the  appellee  to  tesUfy  that 
no  notice  was  received  from  the  express  com- 
pany of  the  arrival  of  these  goods.  Other 
testimony  along  the  same  line  was  adduced. 
This  was  over  the  objection  of  the  appellant, 
and  is  made  one  of  the  grounds  for  new  trial. 

The  sole  question  at  issue  in  the  case  Is 
whether  the  countermand  was  received  before 
the  goods  were  shipped.  Had  the  court 
sharply  pointed  out  that  as  the  sole  question 
before  the  jury,  it  might  be  that  this  evidence 
would  not  have  been  prejudicial.  But  that 
was  not  done.  This  testimony  had  no  proper 
bearing  upon  the  real  issue  of  the  case,  and 
was  likely  to  lead  the  jury  to  believe  that  it 
was  a  relevant  fact  The  express  company 
was  the  agent  of  the  appellee.  Whether  the 
goods  were  duly  carried  by  It,  and  whether 
notice  was  given  after  they  arrived,  were 
matters  tliat  could  not  affect  appellant's 
right,  for  his  duty  was  discharged  when  he 
delivered  the  goods  to  the  express  company. 
This  testimony  unexplained  and  let  in  to  the 
jury  might  lead  them  to  believe  that  it  was 
the  duty  of  the  express  company  to  give  no- 
tice that  the  goods  were  there  before  liability 
could  be  fixed  upon  the  appellees;  or,  they 
may  have  taken  it  as  a  corroboration  of  the 
appellee's  theory  that  the  goods  were  not 
shipped  until  after  the  order  of  countermand 
was  received.  When  it  is  borne  In  mind  that 
the  express  company  was  the  agent  of  the 
appellee,  then  any  testimony  generated  from 
Its  action  or  want  of  action  should  not  affect 
the  other  party  to  the  controversy. 

Whatever  may  have  been  the  tendency  of 
this  testimony,  certainly  It  did  not  tend  to 
prove  anything  in  regard  to  the  issue.  Appel- 
lee's evidence  to  sustain  this  verdict  is  weak, 
and  if  it  had  not  been  strengthened  by  this 
Incompetent  evidence  the  result  might  have 
been  otherwise.  At  any  rate,  the  court  can- 
not say  that  this  error  is  not  prejudicial; 
therefore  the  judgment  Is  reversed. 

Reversed  and  remanded. 


BERGER  et  al.  V.  MILLER. 

(Supreme  Court  of  Arkansas.    April  13,  1908.) 

Sales  —  Conditionai.  Sales  —  Remedies  of 
Selleb— Recovbbt  of  Goods  Delivebed. 
Where  a  sale  was  made  on  condition  that 
the  title  remain  in  the  seller  nntil  the  purchase 
price  was  paid,  the  seller  is  entitled  to  Immedi- 
ate possession  in  case  of  default  in  the  payment 
of  any  installment  of  the  purchase  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {  1420.] 

Appeal  from  Circuit  Court,  Craighead 
County;    Frank  Smith,  Judge. 

Replevin  by  Dovle  Miller  against  Alex 
Berger  and  another.  From  a  judgment  (or 
plaintiff  in  the  circuit  court,  on  appeal  from 
a  judgment  of  a  justice  of  the  peace,  defend- 
ants appeal.    Reversed  and  remanded. 
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The  appellee  brought  replevin  against  ap- 
pellant Satterwalt  In  justice  conrt  for  the 
possession  of  a  certain  store,  with  the  usnal 
allegations.  Judgment  was  rendered  In  faTor 
of  the  appellee,  and  appellant  appealed  to 
the  circuit  court  In  the  circuit  court  ai^)el- 
lant  Berger  asked  to  be  made  a  party  de- 
fendant, setting  up  that  he,  through  his  agent, 
had  sold  the  store  In  controversy  to  appellant 
Satterwalt,  and  had  warranted  the  title,  and 
that  be  had  been  notified  by  appellant  Satter- 
walt to  defend.  The  petition  was  granted. 
Trial  in  the  circuit  court  resulted  in  a  ver- 
dict and  Judgment  for  appellee  In  the  sum 
of  $20.  This  appeal  followed.  The  appellee 
contended,  and  Introduced  testimony  which 
tended  to  prove,  that  she  porcbased  the  stove 
from  the  appellant  Berger  In  connection  with 
other  furniture  bought  by  her  at  the  same 
time;  that  she  was  to  pay  in  monthly  in- 
stallments of  |25  until  she  had  paid  the 
amount  of  the  purchase  price,  |125 ;  that  she 
bad  paid  jit  the  time  the  stove  was  taken 
from  her  the  sum  of  $70;  that  the  deputy 
constable  came  to  her  house,  and  served  a 
writ  of  replevin  on  one  Mangrum,  and  took 
from  her  possession,  and  over  her  protest, 
among  other  things  the  stove  in  controversy; 
that,  on  the  day  the  case  of  appellant  Berg- 
er against  Mangmm  was  set  for  trial,  she  ap- 
peared, but  found  that  the  case  had  been 
dismissed,  and  that  her  stove  had  been  sold 
by  Young  to  appellant  Satterwalt.  She  then 
brought  this  suit  against  appellant  Satter- 
walt to  recover  ber  pr(%)erty.  Appellant 
Berger  contended  and  introduced  evidence 
which  tended  to  show  that  he  sold  the  stove 
in  controversy  to  one  Mangrum  under  a  writ- 
ten contract  which  provided  for  the  pay- 
ment of  the  purchase  price  of  the  furniture 
$125  in  installments  of  $25  per  month,  and 
specified  that  the  furniture  purchased,  in- 
cluding the  stove,  should  "remain  the  proper- 
ty of  Alex  Berger  until  the  purchase  money 
is  paid  in  full,  and,  for  default  of  any  one  of 
the  payments,  the  property  shall  on  demand 
be  returned  to  the  said  Alex  Berger,  his 
agents,  or  assigns  In  good  order,  with  pro  rata 
pay  for  its  use."  Appellant  Berger  contend- 
ed that  Mangrum  had  defaulted  in  several 
payments,  and  that  he  brought  replevin 
against  him  for  the  stove  in  controversy  and 
delivered  the  writ  to  one  Toung,  the  d^uty 
constable,  with  instructions  not  to  serve  If 
the  "stuff  was  surrendered  on  demand." 
There  was  evidence  tending  to  prove  that 
the  stove  was  surrendered  on  demand.  The 
sum  of  $70  had  been  paid  on  the  purchase 
price  of  the  articles,  and  the  balance  was 
due  and  unpaid.  There  was  evidence  on  be- 
half of  appellant  tending  to  prove  that  the 
possession  of  the  stove  was  voluntarily  sur- 
rendered by  appellee  upon  demand  by  the 
agent  of  appellant.    The  evidence  on  behalf 


of  appellee  tended  to  prove  that  the  posses- 
slMi  of  the  stove  was  not  voluntarily  sur- 
rendered by  ai^iellee,  but  that  she,  on  the 
contrary,  objected  to  the  taking  of  the  prop- 
erty, and  that  the  stove  was  taken  by  the 
deputy  constable  over  her  protest,  under  tb* 
pretense  of  authority  conferred  by  the  writ 
of  replevin  against  Mangrum. 

The  appellant  Berger  asked  the  court  to 
Instruct  the  Jury  as  follows:  No.  2,  asked 
by  defendants:  "If  you  find  that  Alex  B«ger 
parted  with  the  jxwseBion  of  the  cook  stove 
Involved  in  this  suit  on  condition  that  the 
title  remain  in  liim  until  the  fall  purchase 
price  was  paid,  then  you  will  find  for  the 
defendants."  No.  4,  asked  by  defendants: 
"If  the  title  to  the  cooking  stove  was  re- 
tained by  Alex  Berger  until  the  purchase 
price  was  fully  paid,  then  the  plaintiff  was 
not  entitled  to  the  immediate  poasesBion  of 
the  stove  when  this' suit  was  commenced,  and 
cannot  recover."  All  these  being  refused,  ex- 
ceptions were  saved,  and  carried  Into  the  m<^ 
tlon  for  new  trial. 

Chas.  D.  Fonerson,  for  appellants.  Lamb 
ft  Caraway,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  court  erred  In  refusing  to  grant  appel- 
lant's prayers  numbered  2  and  4.  The  evi- 
dence on  behalf  of  appellant  Berger  tended 
to  show  that  the  sale  of  the  stove  in  con- 
troversy was  made  upon  condition  that  ttie 
title  should  remain  in  him  until  the  purchase 
price  was  paid,  and  that,  in  case  of  default; 
in  the  payment  of  any  of  the  InstallmentB 
when  due,  he  should  have  the  right  to  tbe 
Immediate  possession  of  the  property.  Under 
such  a  contract,  tbe  vendor  would  have  the 
right  to  the  Immediate  possession  of  the 
property.  Ferguson  v.  Hetherlngton,  39  Ark. 
438;  Klrby  v.  Tompkins,  48  Ark.  273,  3  S.  W. 
363;  McRea  v.  Merrifleld,  48  Ark.  180-164. 
2  S.  W.  780;  Simpson  v.  Shackelford,  48 
Ark.  63,  4  S.  W.  1«$6;  Ames  Iron  Works  y. 
Richardson,  55  Ark.  642, 18  S.  W.  381 ;  Falsst 
V.  Waldo,  57  Ark.  270,  21  S.  W.  436;  Edge- 
wood  Distilling  Co.  V.  Shannon,  60  Ark.  133, 
29  S.  W.  147;  Public  Parks  Amusement  Co. 
V.  Embree-McLean  Carriage  Co.,  64  Ark.  29, 
40  S.  W.  582.  See,  also,  L.  R.  Vehicle  &  Im- 
plement Co.  V.  Robinson,  76  Ark.  648,  87  S. 
W.  1029.  The  theory  presented  by  these  in- 
structions was  not  covered  by  any  of  the 
Instructions  given. 

The  appellant  Berger  was  entitled  under 
the  evidence  adductsd  by  him  to  have  this 
specific  contention  submitted  to  the  Jury ;  and, 
for  the  error  of  the  court  in  refusing  It  the 
Judgment  Is  reversed,  and  the  cause  la  re* 
manded  for  new  trial. 

HILL,  C.  J.,  not  partlclpattng. 
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OURDON  ft  FT.  SMITH  RT.  CO.  et  al.  ▼. 
CAIiHOUN. 

(Supreme  CSonrt  of  Arkansas.    March  9,  1908.) 

.1.   MaSTEB  and    SEBVART— InjXTBIES  TO  Skbt- 

ANT  FBOM  Third  Febsons. 

An  independent  contractor  was  baildins  a 
bridge  for  a  railroad  company.  The  railroad 
company  was  doing  the  track  laying  on  its  own 
account,  and,  while  so  engaged,  a  "tie  jack"  fell 
from  one  of  its  flat  cars  over  which  the  rail- 
road company  had  ezclnsive  management  and 
control,  and  atmck  and  injured  plaintiff,  who 
was  a  servant  of  the  contractor.  uM,  that  the 
contractor  was  not  liable. 

2.  Neoljoinck  —  FSEBTTiiPTions  —  Res  Ipsa 

LoqciTUB. 

The  mere  fact  that  a  "tie  jack"  weighing 
800  iMunds  used  in  laying  railroad  ties,  and 
which,  if  handled  with  ordinary  care,  in  the  nsn- 
al  and  ordinary  method  of  use,  could  not  fall 
from  the  car  uj>on  which  it  was  used,  did  fall 
from  the  car,  niises  the  presumption  of  negli- 
gence, and  the  doctrine  of  res  ipsa  loquitur  ap- 
plies. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  37,  Negligence,  §{  218,  225.] 

8.  ApPEAI/— RBVMW— iHBIBUOnOHS  —  Habx- 

LEsa  Ebbob. 

Where  a  verdict  is  supported  by  sufficient 
evidence  to  sustain  it,  had  proper  instructions 
been  given,  it  will  not  be  disturbed  on  appeal 
because  the  court  gave  an  erroneous  instruction 
more  favorable  to  appellant  than  it  was  enti- 
tled to. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4219-1228.] 

4.  DAKAaxs— Pkbbokal  Injttbixs. 

Where  plaintiff  was  struck  by  a  "tie  jacl" 
negligently  allowed  to  fall  from  a  flat  car,  and 
his  nose  broken,  his  upper  lip  split,  the  cord  of 
his  upper  lip  broken  or  mashed,  so  that  he  had 
lost  the  use  of  the  lip,  and  his  wrist  broken,  by 
reason  of  which  he  suffered  great  bodily  and 
mental  pain,  and  was  permanently  disfigured 
and  disabled,  $5,000  damages  was  not  excessive. 
[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §!  372-396.] 

Appeal  from  Circuit  Court,  Pike  County; 
Jas.  S.  Steel,  Judge. 

Personal  injury  action  by  Percy  W.  Cal- 
houn against  the  Gurdon  &  Ft.  Smith  Rail- 
way Company  and  the  DalhoCt  Construction 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  dismissed  as 
to  the  construction  company.  Affirmed  as 
to  the  railroad  company. 

Tbe  Dalhoff  Construction  Company,  an  In- 
dependent contractor,  was  building  a  bridge 
over  the  Antolne  river,  in  Pike  county,  for 
the  Ourdon  &  Ft  Smith  Railway  Company. 
Tbe  construction  company  was  doing  the 
grading  and  bridge  work,  and  tbe  Gurdon 
ft  Ft  Smith  Railway  Company  was  doing 
tbe  "track  laying  work,"  such  as  placing  the 
ties  on  tbe  dump  and  laying  the  steel  on  the 
ties.  Tbe  railway  company  had  a  construc- 
tion train  on  the  road  for  that  purpose.  Ap- 
pellee was  directed  by  tbe  foreman  of  the 
construction  company  to  saw  oft  the  ends  of 
"sway  braces"  on  the  bridge.  The  bridge  was 
ISO  feet  long.  The  construction  train  was 
at  tbe  end  of  tbe  bridge  about  100  feet  from 


where  appellee  was  at  work,  cutting  the 
"sway  braces."  It  was  laying  the  steel  at 
this  time,  "at  the  request  of  the  Dalhoff  Con- 
struction Company,  in  order  to  keep  their  car- 
penters at  work."  Hie  construction  company 
desired  the  work  of  laying  the  steel  "rushed," 
in  order  that  it  might  get  its  bridge  material 
through  over  tbe  track,  and  hence  made  tbe 
request  of  tbe  railway  company  to  "rush" 
that  work.  The  railway  company  was  laying 
the  steel  working  toward  appellee.  The  ap- 
pellee described  the  manner  In  which  he  was 
injured  as  follows:  "The  train  must  have 
been  something  like  100  feet  from  me  comlng^ 
towards  me.  When  I  went  to  woiic,  I  walked, 
down  the  track,  and  stepped  dovni  onto  the 
cap,  wblcb  was  only  about  24  Inches  below.  I 
had  cut  two  sway  braces  when  they  closed  in 
on  me.  I  was  standing  on  a  plank  about  14 
inches  wide.  I  saw  tbe  train  coming,  and 
knew  what  It  was  doing.  At  the  time  tbe  tie 
Jack  fell,  I  was  standing  still.  I  had  finished 
the  sawing,  and  didn't  have  anything  to  do 
until  the  train  got  out  of  the  way.  The  train 
would  move  tbe  length  of  a  rail  or  half  the 
length  of  a  rail  sometimes.  I  could  have 
climbed  over  tbe  train  If  I  had  wanted  to 
take  the  chances,  which  I  wouldn't  do.  The 
rails  were  28  or  30  feet  long.  The  train 
naturally  moved  very  slow.  I  bad  seen  the 
work  train  at  work  several  days  before  this. 
I  was  stooping  over  at  the  time  I  was  struck, 
looking  down  the  train  to  see  if  anything- 
loose  was  hanging  down,  as  sometimes  car 
stakes  drop  through.  These  were  ordinary 
flat  cars,  and  I  knew  how  they  were  worked. 
The  top  of  the  car  would  have  been  level  with 
my  head  if  I  had  been  standing  straight 
The  tie  jack  fell,  and  knocked  me  off  on  the 
ground."  The  "tie  Jack,"  says  the  wltaesSr 
"was  made  something  like  a  carpenter's  horse, 
about  seven  feet  long.  They  load  ties  on  this,, 
and  there  Is  a  trigger,  and  they  knock  that 
trigger,  and  it  lowers  the  ties  and  lets  them 
down  on  the  tracks." 

Appellee  sued  appellants,  alleging  that  they 
were  Jointly  engaged  in  tbe  construction  of 
a  line  of  railroad,  etc.,  that  be  was  In  tbe 
employ  of  the  Dalhoff  Construction  Com- 
pany, "and,  while  doing  work  upon  the  bridge, 
a  construction  train  passed  over  said  bridge, 
on  wblcb  train  was  loaded  a  tie  Jack  made  of 
heavy  pieces  of  timber,  and  which  weighed 
about  300  pounds,  that  said  tie  Jack  was  negli- 
gently placed  upon  said  car  near  the  edge,  and 
that  In  passing  over  the  bridge,  without 
fault  of  the  plaintiff,  the  same  fell  from  said 
car,  striking  tbe  plaintiff,"  and  causing  tbe 
injuries  of  which  he  complains  and  which 
he  specifically  described  In  his  complaint; 
"that  said  injury  was  caused  by  tbe  negligence 
of  the  defendants  in  failing  to  properly  load 
said  car,  and  in  negligently  and  carelessly 
running  the  same  over  the  said  bridge,  neg- 
ligently permitting  said  tie  jack  to  fall  from 
said  car,  and  failing  to  warn  tbe  plaintiff 
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of  the  danger  therefrom."  The  Dalboff  C!on- 
strnctlon  Company  answered  that  It  was 
Jointly  engaged  with  the  Ourdon  A  Ft  Smith 
Railway  Company  In  the  construction  of  the 
railroad;  admitted  that  plaintiff  was  in  Its 
employ  and  assisting  in  the  building  of  the 
bridge  over  Antolne  river;  denied  that  It 
was  responsible  for  the  injury  of  plaintiff; 
alleged  that  the  construction  company  liad 
nothing  to  do  with  the  management  or  opera- 
tion of  the  construction  train  that  injured 
plaintiff,  that  it  had  nothing  to  do  with  the 
placing  of  the  "tie  jack"  on  the  train;  and 
alleged '  that  tlie  injury  was  without  the 
fault  or  negligence  of  the  construction  com- 
pany in  any  way  whatever.  The  appellant 
railway  company  answered  denying  all  the 
material  allegations  of  the  complaint  specif- 
ically, and  setting  up  contributory  negligence 
of  plaintiff  by  way  of  affirmative  defense. 
The  cause  was  sent  to  the  Jury  upon  the  facts 
substantially  as  above  stated  and  upon  In- 
structions. Tlie  verdict  was  for  $5,000  against 
the  defendants  Jointly.  Judgment  was  enter- 
ed accordingly.  Motions  for  new  trial  were 
made  by  each  defendant,  and  overruled. 
This  appeal  was  prosecuted  by  each  of  the 
appellants.    Other  facts  stated  in  the  opinion. 

Tom  M.  Mebaffy  and  3.  E.  Williams,  for 
appellant  St.  Tx>ui8,  Iron  Mountain  &  South- 
em  Ry.  Go.  H.  F.  Anten,  for  other  aroel- 
lants.    McRae  &  Tompkins,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  First  The  Dalhoff  Construction 
Company  asked  the  court  to  instruct  the  jury 
to  return  a  verdict  in  its  favor.  It  also  ask- 
ed the  following:  "The  Jury  Is  instructed 
that  if  It  finds  that  the  Dalhoff  Construction 
Company  was  not  in  control  of  and  operating 
the  construction  train  over  the  bridge  at  the 
time  of  the  injury,  but  that  the  same  was  be- 
ing operated  by  the  railroad  company  in  car- 
rying on  its  own  business,  and  that  the  Dal- 
hoff Construction  Company  had  nothing  to 
do  with  the  loading  of  the  tie  Jack  which 
caused  the  injury  on  said  train,  then  your 
verdict  should  be  in  favor  of  the  defendant, 
the  Dalhoff  Construction  Company."  The 
court,  upon  the  undisputed  facts,  should  have 
granted  these  requests,  and  it  was  prejudi- 
cial error  to  refuse  them.  There  was  no  evi- 
dence to  warrant  a  finding  of  negligence  on 
the  part  of  the  construction  company.  It  had 
nothing  whatever  to  do  with  the  work  of  pla- 
cing ties  and  laying  steel,  in  which  work  the 
construction  train  was  engaged  at  the  time 
appellee  received  bis  injuries.  The  work  of 
placing  ties  and  laying  steel  was  exclusively 
the  contract  of  the  railway  company.  It  was 
operating  the  train  from  which  the  "tie 
jack"  fell  that  injured  appellee.  If  there 
was  any  negligence  that  caused  the  injury  to 
appellee,  it  was  the  negligence  of  the  appel- 
lant railway  company;  for  it  alone  was  re- 
sponsible for  the  loading  of  the  tie  Jack,  and 


the  management  and  operation  of  the  train 
from  which  the  tie  Jack  fell.  The  mere  re- 
quest of  the  construction  company  to  the  rail- 
way company  for  the  latter  to  do  the  work  of 
laying  the  steel  earlier  than  it  otherwise 
would  have  done,  in  order  to  accommodate 
the  constructicMi  company,  did  not  render 
that  company  liable  for  any  negligence  on  the 
part  of  the  railway  company  resulting  in  the 
injury  to  appellee.  There  were  no  contractu- 
al relations  between  the  construction  com- 
pany and  the  railway  company,  and  the  lat- 
ter company  in  yielding  to  the  request  of  the 
former  was  doing  It  as  a  simple  act  of  kind- 
ness. The  making  the  request  by  the  one  and 
the  granting  it  by  the  other  did  not  create 
the  relation  of  principal  and  agent  or  master 
and  servant,  and  did  not  make  them  Joint 
tort-feasors.  Therefore,  in  our  opinion,  upon 
the  undisputed  facts,  if  there  was  actionable 
negligence,  the  railway  company  alone  was 
responsible  for  it.  The  rule  requiring  the 
master  to  exercise  ordinary  care  to  provide 
a  safe  place  and  appliances  for  his  servant 
and  to  warn  him  of  latent  dangers,  etc.,  has 
no  application  to  the  facts  of  this  case,  for 
the  reason  that  the  construction  company 
had  provided  appellee  a  safe  place.  There 
is  no  evidence  to  show  that  it  was  not  safe. 
There  were  no  latent  dangers  of  which  it  was 
incumbent  on  the  construction  company  to 
warn  appellee.  Appellee  was  perfectly  famil- 
iar with  the  work,  and  such  danger  as  there 
was  from  the  location  of  the  tie  Jack  on  the 
car  was  as  obvious  to  him  as  to  the  construc- 
tion company.  It  is  unnecessary,  therefore, 
to  consider  other  rulings  of  the  court  bearing 
upon  the  liability  of  the  appellant  construc- 
tion company.  The  proof  was  not  sufficient 
to  sustain  the  judgment  as  to  the  construc- 
tion company,  and  it  is  reversed,  and  the 
cause  dismissed. 

Second.  The  appellant  railway  company 
contends  that  the  injury  complained  of  was 
not  caused  by  the  running  of  its  train  in  the 
sense  of  the  Constitution  and  statute  making 
railroads  liable  for  the  damage  done  by  the 
running  of  trains;  but  it  is  unnecessary  to 
pass  on  this  question  for  the  uncontroverted 
facts  raised  the  presumption  of  negligence. 
Appellee  was  in  a  place  where  he  had  a  right 
to  be.  It  was  a  safe  place  until  made  dan- 
gerous by  the  presence  and  operation  of  the 
train  over  which  appellant  railway  company 
had  the  exclusive  management  and  control. 
The  falling  of  a  "tie  Jack"  weighing  300 
pounds  from  the  car  could  not  wtil  have  hap- 
pened in  the  usual  course,  unless  there  had 
been  some  negligence  in  loading  It  on  the 
car,  in  the  first  place,  or  In  the  manner  in 
which  the  train  was  operated  and  the  car 
was  moved,  in  the  second  place.  Such  an  im- 
plement, if  liandled  with  ordinary  care,  could 
not  fall  from  the  car  in  the  usual  and  ordi- 
nary method  of  its  use  as  shown  by  the  proof. 
The  fact  then  that  it  did  fall  raises  the  pre- 
sumption of  negligence,  and  the  doctrine  of 
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res  Ipsa  loquitur  applies.  See  Price  v.  Rail- 
road, 75  Ark.  479-191,  88  S.  W.  575,  112  Am. 
St.  Rep.  -79;  Railway  t.  Doughty,  77  Ark.  1, 
91  S.  W.  768 ;  Arkansas  Tel.  Co.  r.  Ratteree, 
57  Ark.  429,  21  S.  W.  1059 ;  Railway  r.  Hop- 
kins, 54  Ark.  209,  15  a  W.  610 ;  4  Elliott,  R. 
{  1644;  Bice  T.  Wbeeling  Electric  Go.  (W. 
Va.)  59  S.  B.  626.  The  court  instructed  the 
jury  that  the  fact  that  the  Jack  fell  ott  at  the 
time  as  testified  to  raises  no  presumption 
that  the  persons  in  charge  of  the  train  were 
negligent  The  appellant  contends  that,  un- 
der this  instruction,  the  verdict  was  errone- 
ous. The  instruction  was  not  tlie  law  ap- 
plicable to  the  facts  proved.  But  the  ver- 
dict of  the  jury  was  supported  by  sufficient 
evidence  had  they  been  correctly  instructed. 
We  cannot  reverse  a  Judgment  that  is  based 
upon  a  correct  verdict  because  the  court  be- 
low gave  an  erroneous  instruction  more  fa- 
vorable to  appellant  than  it  was  entitled  to. 
Southern  Cotton  Oil  Co.  v.  Spotts,  77  Ark. 
458,  92  S.  W.  249.  The  verdict  and  Judgment 
were  right  notwithstanding  the  erroneous 
instruction. 

The  appellee  alleged  that  the  falling  of  the 
tie  Jack  broke  his  nose,  split  his  upper  lip, 
and  broke  or  mashed  the  cord  of  his  upper 
lip,  so  that  he  lias  lost  the  use  of  his  upper 
lip,  broke  his  wrist  and  otherwise  Injured 
and  disabled  him,  tliat  by  reason  of  said  in- 
juries he  suffered  great  bodily  and  mental 
pain,  and  has  l>een  permanently  disfigured 
and  disabled.  There  was  evidence  to  sustain 
these  allegations. 

The  Judgment  is  affirmed. 


PUGH  T.  TEXARKANA  LIGHT  &  TRAC- 
TION CO.  et  al. 

PILLOW  V.  COLLEGE  HILL  LIGHT  & 
TRACTION  CO. 

(Supreme  Court  of  Arkansas.    March  16,  1908.) 

1.  Stkeet  Raileoads— iNJtTBT  TO  Tbaveleb— 
Companies  Liable. 

A  company  organized  for  the  purpose  of 
building  and  selling  street  railways  is  not  lia- 
ble for  injuries  from  tlie  operation  thereof  after 
the  road  baa  l>een  delivered  to  a  purchaser,  in 
the  absence  of  a  showing  that  it  was  not  prop- 
erly constructed  at  the  time  of  delivery. 

2.  STREirr     RAILBOADS— CONSTBUCTION— Re- 
STOBINe  Stbeetts. 

A  street  railway  company  is  liable  for  in- 
jaries  resulting  from  its  failure  to  perform  its 
absolute  duty  of  keeping  the  part  of  the  street 
occupied  by  its  tracks  in  a  reasonably  safe  con- 
dition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  44,  Street  Railroads,  §f  189-185.] 

8.  Saub— Evidekoe-^uestions  fob  Jttbt. 
In  an  action  against  a  street  railroad  com- 

§any  for  injuries  to  a  traveler  on  a  city  street 
y  being  thrown  from  a  vehicle  by  its  wheel 
striking  an  obstruction  placed  and  maintained 
by  the  railroad  company,  evidence  held  suffi- 
cient to  go  to  the  jury  on  the  Questions  whether 
the  defendant  failed  to  keep  the  street  surface 
in  repair  about  its  tracks,  and  whether  such 


failure  was  the  proximate  or  concurring  cause 
of  plaintiff's  injury. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  44,  Street  Railroads,  Sf  183-185.] 

Appeal  from  Circuit  Court  Miller  County ; 
J.  M.  Carter,  Judge. 

Action  by  Bayne  Pugh  against  the  Texar- 
kana  Light  &  Traction  Company  and  the  Col- 
lege Hill  Light  &  Traction  Company,  and  by 
Maude  Estelle  Pillow,  by  her  next  friend, 
against  the  College  Hill  Light  &  Traction 
Company.  From  judgments  for  defendants, 
both  plaintiffs  appeal.  Affirmed  as  to  the 
College  Hill  Light  &  Traction  Company,  and 
reversed  and  remanded  as  to  the  Texarkana 
Light  &  Tracti<Hi  Company. 

Dan  W.  Jones  and  Scott  &  Head,  for  ap- 
pellants.   Wm.  H.  Arnold,  for  appellees. 

BATTLE,  3.  The  plaintiiEB  in  these  cases, 
who  are  appellants  in  this  court  In  separate 
actions,  sued  for  damages  on  account  of  an 
accident  which  occurred  in  the  city  of  Tex- 
arkana, in  this  state,  on  the  4th  day  of  July, 
1904,  as  follows :  Plaintiffs  and  others  were 
riding  in  a  two-seated  surrey,  and  the  horse 
drawing  the  same  became  frightened  on 
Beech  street  and  ran  downgrade  three  blocks, 
and  across  two  streets,  into  Broad  street,  and 
upon  a  culvert  in  the  street  railway  which 
was  operated  by  the  Texarkana  Light  &  Trac- 
tion company  in  that  street.  The  surrey  was 
thereupon  overturned,  and  the  occupants 
were  thrown  out,  and  some  of  them,  if  not 
all,  were  thrown  upon  the  railway.  A  street 
car  passing  at  that  time  ran  upon  those  upon 
the  railway,  killing  two,  and  crushing  the 
feet  or  part  of  the  legs  of  Maude  E.  Pillow, 
one  of  the  plaintiffs.  Mrs.  Bayne  Pugh,  the 
other  plaintiff,  was  severely  bruised. 
Mrs.  Bayne  Pugh  alleged  in  her  complaint : 
"That  the  College  Hill  Light  &  Traction 
Company  was  on  the  4th  day  of  July,  1904, 
the  owner  of  an  electric  railway  tlien  built 
and  constructed  along  Broad  street  past 
Beech  street  In  the  city  of  Texarkana,  in 
this  state,  from  the  Intersection  of  Broad  and 
Hazel  streets  to  College  Hill,  about  two  miles 
in  length,  and  at  the  same  time  and  for  some 
time  previous  the  Texarkana  Light  &  Trac- 
tion Company  was  operating  said  line  of 
railway  under  some  arrangement  or  agree- 
ment between  said  defendants,  the  nature  of 
which  was  unknown  to  the  plaintiff.  That 
on  the  said  4th  day  of  July,  1904,  the  plain- 
tiff was  riding  in  a  two-seated  carriage  or  sur- 
rey accompanied  with  relatives  and  friends, 
when  in  passing  along  Beech  street  at  or  near 
Sixth  street  going  toward  said  Broad  street 
the  horse  drawing  said  surrey  became  fright- 
ened at  the  explosion  of  a  fire  cracker,  or  somtt 
other  cause  unknown  to  plaintiff,  and  proceed- 
ed to  run  along  said  Beech  street,  which  de- 
scends toward  Broad  street  and  the  driver  was 
unable  fully  to  check  or  control  said  horse, 
and,  running  down  on  the  west  side  of  said 
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Beech  street,  pulled  the  left  traat  wheel  of 
said  surrey  against  an  obstruction  placed  by 
said  College  Hill  tight  &  Traction  Company 
near  the  center  of  Broad  street,  and  said  ob- 
struction constituting  a  part  of  the  bed  or  track 
of  said  College  Hill  Ugbt  &  Traction  Compa- 
ny's railroad,  and  which  obstruction  said  wheel 
could  not  and  did  not  mount,  and  said  horse 
turned  toward  the  right,  pulled  said  wheel 
against  the  rail  of  said  track  adjacent  and 
near  to  said  obstruction,  where  the  track  had 
not  been  constructed  and  wks  not  then  main- 
tained for  one  foot  outside  of  said  rail  to 
conform  with  the  character  of  material  with 
wbldi  the  balance  of  said  street  adjacent 
thereto  had  been  constructed,  but  was  con- 
structed and  maintained  of  softer  material 
that  had  not  been  made  solid  and  compact, 
and  said  wheel,  sinking  low  on  said  track 
close  to,  and  hugging  said  rail,  could  not  and 
did  not  mount  said  rail,  and  said  horse  pull- 
ing said  wheel  along'  and  against  said  rail 
caused  said  surrey  to  be  overturned,  whereby 
plaintiff  was  thrown  from  said  surrey  upon 
the  track  of  said  railway,  at  or  near  the  in- 
tersection of  Beech  and  Broad  streets.  Beech 
street  being  at  right  angles  to  Broad  street 

"That  the  ordinance  or  franchise  from  the 
city  of  Texarkana  imder  which  the  said  Col- 
lege Hill  Light  &  Traction  Company  had  con- 
structed said  line  of  railway,  and  under 
whldi  said  Texarkana  Light  &  Traction  Com- 
pany was  then  maintaining  and  operating 
said  line,  required  the  rails  of  said  track  to 
be  so  laid  as  to  conform  to  the  surface  of 
the  street;  yet  the  said  railroad  was  where 
said  surrey  struck  said  obstruction  by  said 
College  Hill  Company  so  carelessly,  negli- 
gently, and  in  Tiolation  of  said  ordinance 
constructed  and  maintained,  and  was  by  the 
defendant  Texarkana  Company,  so  carelessly, 
net^lgently,  and  In  violation  of  said  ordinance 
maintained  and  operated,  with  full  knowledge 
of  said  obstruction,  during  said  4th  day  of 
July,  1904,  that,  where  said  wheel  met  with 
said  obstruction,  the  raU  of  said  track  rest- 
ing on  said  obstruction  was  at  an  elevation 
of  15  inches  above  the  surface  of  Broad  street 
adjacent  thereto. 

"Said  ordinance  further  provides  tliat  the 
space  between  the  rails  of  said  track  and  for 
one  foot  outside  each  rail  should  be  so  con- 
structed as  to  conform  with  the  character 
of  material  with  which  the  balance  of  the 
street  was  composed,  and  that  the  balance 
of  the  street  had  been  and  was  then  Improv- 
ed with  a  gravel  coating  pressed  down  and 
made  compact  to  the  depth  of  eight  Inches, 
forming  a  firm  and  solid  roadbed,  yet  said 
College  HUl  Company  carelessly,  negligently, 
and  in  violation  of  said  ordinance  had  con- 
structed and  during  said  4th  day  of  July, 
1904,  was  carelessly,  negligently,  and  in  viola- 
tion of  said  ordinance  maintaining  Its  said 
track  for  one  foot  outside  the  rail,  where  said 
left  front  wheel  struck  and  ran  alongside  of 
said  rail,  with  earth  of  softer  nature  than 


gravel,  and  with  gravel-of  less  than  eight 
inches  in  depth,  and  not  pressed  down,  and 
made  compact  as  the  balance  of  said  street, 
and  the  defendant,  the  Texarkana  Company, 
was  on  and  during  said  4th  day  of  July,  1904^ 
carelessly,  negligently,  and  in  violation  of 
said  ordinance  maintaining  and  operating 
said  railway  at  said  point  In  said  careless 
and  negligent  condition,  contrary  to  the  pro- 
visions of  said  ordinance  and  with  full  knowl- 
edge of  such  condition. 

"That,  by  reason  of  the  overtamlng  of  said 
surrey,  plaintiff  was  violently  thrown  or  fell 
from  her  seat  in  said  surrey  upon  the  ground, 
and  was  thereby  greatly  bruised,  wounded, 
and  injured  upon  her  head,  shoulders,  back, 
sides,  and  hips,  and  thereby  made  sick  and 
suffered  great  physical  and  mental  pain,  and 
said  injuries  remained  upon  her  unhealed  for 
the  ensuing  six  months,  during  all  whicb 
time  she  suffered  said  pain,  to  her  damage 
in  the  sum  of  |1,000." 

The  second  count,  after  like  allegations  as 
in  the  first  as  to  the  ownership  of  said  rail- 
way by  said  College  HUl  Company,  and  being 
operated  by  the  Texarkana  Company,  alleged: 

"That,  under  the  same  ordinance  heretofore 
referred  to,  It  was  provided  that  all  cars  to 
be  used  on  said  line  should  be  of  modem 
equipment  and  provided  with  fenders,  yet 
the  defendant,  the  Texarkana  Company,  care- 
lessly, negligently,  in  violation  of  said  ordi- 
nance, on  said  4th  day  of  July,  1904,  failed 
and  neglected  to  use  cars  provided  with  air 
brakes,  which  were  then  of  modem  improve- 
ment, and  customarily  used  upon  street  rail- 
ways, and  failed  to  provide  fenders  for  its 
cars.  Said  ordinance  further  provided  that 
the  rate  of  speed  at  which  cars  might  be  op- 
erated on  said  line  of  railway  along  on  Broad 
street  and  past  Beech  street  might  be  15 
miles  per  hour,  yet  the  rate  of  speed  at  which 
the  car  doing  said  damage  was  then  careless- 
ly, negligently,  and  in  Tiolation  of  ordinance 
being  run  by  said  Texarkana  Company  was 
greater  than  15  miles  per  hour,  to  wit,  at  a 
speed  of  26  miles  per  hour. 

"That  while  plaintiff  was  lying  at,  on,  or 
near  the  track  of  said  railway  at  or  near  the 
intersection  of  Broad  and  Beech  streets, 
where  she  had  been  thrown,  and  before  she 
was  able  to  arise,  a  car  of  the  Texarkana 
Company,  came  along  upon  the  track,  going 
west  on  said  Broad  street,  at  said  careless 
and  negligent  speed,  and  without  any  brake 
shoe  upon  one  of  the  front  wheels  of  said 
car,  and  in  charge  of  a  motorman  placed  in 
charge  of  the  car  by  said  Texariiana  Com- 
pany, and  said  motorman  approached  and 
came  across  the  crossing  of  said  Beech  and 
Broad  streets  at  said  careless  and  negligent 
speed,  and  was  keeping  no  lookout  for  per- 
sons or  vehicles  approaching  or  attempting 
to  cross  or  enter  upon  said  railway  tracks  at 
or  near  the  intersection  of  said  streets,  as 
was  said  motorman's  duty,  and  without  any 
air  brakes  or  fenders  on  said  car,  and  without 
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any  brake  or  shoe  on  one  of  the  front  Wheels 
of  said  car.  whereby  said  motorman  was  un- 
able to  stop  said  car  as  quickly  as  he  other- 
wise could,  and  said  motorman,  without  ob- 
serving as  he  could  and  should  have  done 
the  approach  of  said  approaching  horse  and 
flurrey,  carelessly  and  negligently  ran  said  car 
against  said  overturned  surrey,  and  against 
plaintiff  lying  beneath  said  surrey,  whereby 
she  received  additional  scratches,  wounds, 
and  bruises  upon  her  head,  neck,  shoulders, 
back.  Bide,  and  hips,  whereby  ehe  was  made 
sick,  and  then  and  for  a  long  time  thereafter 
Buffered  great  physical  and  mental  pain,  to 
her  damage  In  the  additional  sum  of  $1,000. 
The  Injuries  complained  of  directly  resulted 
from  all  the  alleged  causes  of  negligence 
combined  co-acting  to  produce  a  common  re- 
sult, to  wit.  the  damage  and  Injuries  com- 
plained of. 

"Wherefore  judgment  Is  prayed  against 
said  defendants  in  the  sum  of  $2,000,  and  a 
lien  upon  the  property  of  the  defendants  de- 
clared In  accordance  with  the  statutes." 

The  defendants  filed  separate  answers,  and 
severally  dolled  that  the  street  railway  con- 
stituted an  obstruction  In  Broad  street;  that 
they  unsklUfully  or  negligently  constructed 
or  maintained  it  (the  street  railway).  The 
College  Hill  Light  &  Traction  Company  de- 
nied that  it  owned  or'  operated  any  cars,  and 
the  Texarkana  Light  &  Traction  Company 
denied  that  it  carelessly  or  negligently  op- 
erated the  cars  on  the  street  railway.  They 
deny  that  plaintiff  was  violently  thrown  to 
the  ground,  or  was  greatly  bruised  or  in- 
jured, or  damaged  in  the  sum  of  $1,000,  or 
any  other  sum. 

They  alleged  that,  if  plaintiff  was  Injured, 
the  proximate  cause  of  the  accident  was  the 
negligent  riding  by  plaintiff  In  a  surrey  drawn 
by  a  vicious  and  unruly  horse,  and  the  run- 
ning away  of  the  horse  with  the  surrey  down 
Beech  street,  and  rapidly  turning  to  the 
right  when  it  reached  Broad  street,  and  over- 
turning the  surrey  by  reason  of  its  momen- 
tum, and  throwing  the  occupants  to  the 
ground ;  and  that  the  accident  was  not  caused 
by  or  connected  with  the  construction  of  the 
street  car  track. 

The  action  of  Maude  B.  Pillow  was  only 
against  the  College  Hill  Light  &  Traction 
Company.  She  was  in  the  surrey  with  Mrs. 
Pugh  at  the  time  of  the  accident,  and  made 
substantially  the  same  allegations  contained 
In  the  complaint  of  Mrs.  Pugh.  She  further 
alleged  that  the  motorman  in  charge  of  the 
car  carelessly  and  negligently  ran  It  upon 
and  over  both  of  her  feet  or  legs,  and  thereby 
greatly  bruised  and  mangled  both  of  her  feet 
and  the  lower  part  of  her  legs,  and  that,  to 
save  her  life,  both  of  her  legs  were  amputat- 
ed; and  that  she  was  thereby  damaged  In  the 
sum  of  $60,000,  for  which  she  asked  judg- 
ment. 

The  answer  of  the  defendant  waa  substan- 
tially the  same  as  it  was  in  the  first  case. 


There  was  a  separate  trial  in  each  action. 
The  evidence  In  both  cases  was  substantially 
the  same.  After  It  was  dosed,  the  court  in- 
structed the  Jury  in  each  case  to  return  a 
verdict  in  favor  of  the  defendants  which  was 
done. 

The  College  Hill  Light  &  Traction  Com- 
pany was  organized,  among  other  things,  to 
build  and  sell  street  railways,  and  not  for 
the  purpose  of  operating  them.  It  construct- 
ed the  railway  in  question  under  a  contract 
with  the  Texarkana  Light  &  Traction  Com- 
pany, and  sold  the  same  to  the  latter  com- 
pany. The  sale  was  completed  by  delivery  in 
May,  1904,  and  from  that  time  the  purchaser 
had  exclusive  possession  thereof  and  operated 
it,  and  was  doing  so  at  the  time  of  the  acci- 
dent on  the  4th  day  of  July,  1004.  There 
was  no  evidence  that  it  was  not  properly 
constructed  at  the  time  of  the  delivery ;  but, 
on  the  contrary,  the  evidence  tends  to  show 
that  It  was.  The  verdict  in  favor  of  It  in 
both  cases  is  correct. 

There  was  a  drain  across  Broad  street, 
and  across  this  drain  a  culvert  was  construct- 
ed as  a  part  of  the  street  railway  in  question. 
At  this  culvert  the  accident  occurred.  R.  A. 
Munson,  who  visited  the  scene  of  the  acci- 
dent soon  after  It  occurred,  testified  in  both 
cases.  His  testimony  Is  correctly,  and  sub- 
stantially stated  by  appellees.  In  part,  as  fol- 
lows: 

"That  he  went  to  scene  of  the  accident,  and 
saw  where  the  surrey  struck  the  culvert. 
This  culvert  Is  12  or  14  inches  above  the 
drain,  and  about  7  feet  long.  The  surrey 
struck  the  timber  or  plank,  which  is  about 
four  inches  thick,  laid  lengthwise  along  the 
top  of  the  ties.  The  mark  was  on  the  left 
end  of  this  plank.  And  there  was  an  indica- 
tion of  where  the  wheel  had  struck  the  rail 
about  two  feet  from  the  mark  on  the  plank 
and  the  rail  was  a  little  above  the  graveling 
of  the  street,  possibly  three  Inches,  and  show- 
ed where  the  wheel  had  slipped  along  the 
rail  quite  a  little  distance  as  It  plowed  out 
the  gravel  from  the  rails.  There  was  a 
sliding  against  the  rail  for  I  think  six  or 
seven  feet." 

Neither  of  the  street  railway  companies 
acquired  the  exclusive  right  to  So  much  of 
the  streets  as  was  occupied  by  the  street  rail- 
way, but  subject  to  the  right  of  the  public  to 
use  It.  Their  right  Is  concurrent  with  that 
of  the  general  public,  and  is  accompanied 
with  the  implied  condition  that  the  road  shall 
be  80  constructed,  maintained,  and  operated 
as  to  produce  no  unnecessary  or  unreason- 
able Interference  with  public  or  private  rights, 
so  "that  the  free  use  of  the  whole  street  by 
the  public  shall  not  be  materially  Impaired." 
It  Is  the  common-law  duty  of  the  company 
operating  the  road  "to  keep  the  space  6f  the 
highway  occupied  by  Its  roadbed  (which  ex- 
tends at  least  to  the  ends  of  its  cross-ties) 
properly  graded  and  In  good  repair,  so  as 
not  to  be  an  obstruction  to  travel  across  the 
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roadbed  longitudinally  against  it;  *  *  * 
most  be  built  substantially  with  tbe  level  of 
tbe  street,  eo  as  to  permit  vebicles  to  cross 
witbout  difficulty."  San  Antonio  Rapid  Tran- 
sit Street  Railway  Ck>.  v.  Llmburger,  88  Tex. 
79,  30  S.  W.  533,  63  Am.  St.  Rep.  730 ;  De- 
troit City  Ry.  Co.  v.  Mills,  85  Mich.  634,  48 
N.  W.  1007;  Cunningham  v.  City  of  Thief 
River  Falls,  84  Minn.  21,  86  N.  W.  763;  SUte 
V.  Inhabitants  of  City  of  Trenton,  54  N.  3. 
Law,  92,  23  Atl.  281;  City  of  Wellington  v. 
Gregson,  31  Kan.  09,  1  Pac.  253,  47  Am.  Rep. 
482;  Groves  v.  Louisville  Ry.  Co.,  109  Ky. 
76,  58  S.  W.  508,  62  L.  R.  A.  448;  Heilman 
V.  Lebanon  &  A.  St  Ry.  Co.,  180  Pa.  627,  37 
Atl.  119. 

The  rule  stated  and  sustained  by  this  court 
in  St  Louis,  I.  M.  &  Sou.  R.  Co.  v.  Aven, 
61  Ark.  152,  32  S.  W.  600,  governs  In  cases 
like  this.  It  is  as  follows:  "They  [munici- 
palities] must  use  proper  care  and  vigilance 
to  keep  their  streets  and  highways  in  a  rea- 
sonably safe  and  convenient  condition  for 
travel.  This  is  an  absolute  duty  which  they 
owe  to  all  travelers;  and  when  that  duty 
Is  not  discharged,  and,  in  consequence  thereof, 
a  traveler  ie  injured,  without  any  fault  on 
bis  part,  they  incur  liability.  They  are  not 
bound  to  furnish  roads  upon  which  it  will 
be  safe  for  horses  to  run  away,  but  they  are 
bound  to  furnish  reasonably  safe  roads ;  and, 
tf  they  do  not,  and  a  traveler  is  injured  by 
culpable  defects  in  the  road,  it  is  no  defense 
that  his  horse  was  at  the  time  running  away, 
«r  was  beyond  his  control." 

If,  then,  in  this  case,  tbe  Tezarkana  Light 
&  Traction  Company  failed  to  maintain  the 
street  railway  in  the  condition  it  was  in  duty 
bound  to  do,  and  tbe  defect  in  tbe  railway 
caused  by  such  faUnre  was  tbe  proximate  or 
concurrent  proximate  cause  of  Mrs.  Pngh's 
injuries,  it  would  be  liable  for  damages  caus- 
ed by  such  neglect  Tbe  testimony  of  Mun- 
Bon,  if  true,  tended  to  prove  that  the  company 
bad  failed  to  maintain  the  railway  in  the 
manner  it  should,  and  that  this  failure  was 
In  part  tbe  cause  of  the  accident.  The  court, 
therefore,  erred  in  instructing  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  Texarkana 
Light  &  Traction  Company. 

The  judgment  In  Maude  E.  Pillow  v.  Col- 
lege Hill  Light  &  Traction  Company  is  af- 
firmed, and  in  Bayne  Pugh  v.  Texarkana 
Light  &  Traction  Company  and  College  Hill 
Light  &  Traction  Company  it  is  affirmed  as 
to  the  latter  company,  and  reversed  as  to  the 
Texarkana  Light  &  Traction  Company,  and 
the  cause  is  remanded  for  a  new  trial. 


ARKANSAS   INS.    CO.    v.   LUTHER. 
(Supreme  Coart  of  Arkansas.     April  6,  1908.) 
Insubance—Stiptji.ation&— Keeping    Invin- 

TOBY. 

Insured  in  a  fire  policy  coverinK  a  stock  of 
merchandise,  who  failed  to  preserve  the  last  in- 
ventory before  the  issaance  of  tbe  policy,  except 


a  summary  thereof  entered  in  a  l>ook.  did  not 
comply  with  the  stipulations  requirinx  him  to 
keep  in  a  fireproof  safe  the  last  inventory  be- 
fore the  issuance  of  the  policy  and  to  deliver 
the  same  to  the  insurer  for  examination  after  a 
loss. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  853.] 

Appeal  from  Circuit  Court,  Baxter  County; 
J.  W.  Meeks,  Judge. 

Action  by  I.  R.  Luther  against  tbe  Arkan- 
sas Insurance  Company.  From  a  Judgment 
for  plaintiS,  defendant  appeals.  Reversed 
and  remanded.    ~ 

This  is  an  action  to  recover  upon  a  fire  in- 
surance policy,  dated  November  1,  1905,  in 
the  sum  of  $1,500,  Issued  to  the  plaintitT  on 
his  stock  of  merchandise,  store  furniture,  and 
fixtures,  valued  at  $2,500.  The  defendant  set 
up  as  a  defense  a  violation  of  the  Iron-safe 
clause  of  the  policy.  It  was  stated  that  plain- 
tiff had  agreed  to  keep  his  books  and  in- 
ventory, as  well  as  the  last  inventory  tak^i 
before  the  Issuance  of  the  policy,  in  a  fire- 
proof safe,  and  to  deliver  the  same  to  the 
company  for  examination  after  a  fire.  Tbe 
testimony  adduced  by  tbe  plaintiff  shows 
that  a  complete  Inventory  of  his  stock  was 
taken  on  August  1,  1905;  that  the  policy  was 
dated  November  1,  1905,  and  that  the  fire 
occurred  January  8, 1906 ;  that  the  inventory 
was  destroyed  by  the  fire;  that  at  the  trial 
plaintiff  produced  a  linen  back  book,  in  which 
be  bad  set  down  in  lump  tbe  different  classes 
of  goods  be  had  on  band  on  August  1,  1905, 
as  follows: 

Dry  ^ods  and  notions $   525  00 

Clotbmg  and  gent's  furnishings 250  00 

Hats  and  caps 50  OO 

Shoes  600  00 

Hardware,  harness,  etc 200  00 

8ueensware  and  glassware 73  00 

rugs  and  patent  medicines 125  00 

Groceries  and  tobacco 300  00 

Tinware  and  graniteware 20  00 

$2,155  00 

Defendant  asked  blm  for  his  inventory, 
and  be  replied  that  It  bad  been  destroyed  by 
the  fire.  The  insurance  policy  was  read  to 
the  Jury.  The  defendant  asked  for  a  peremp- 
tory Instruction,  which  was  refused.  There 
was  a  verdict  and  Judgment  for  plaintiff.  De- 
fendant has  appealed. 

C.  S.  Collins,  for  appellant  R.  W.  Irwin 
and  L.  E.  Binton,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  admitted  that  the  original  inventory 
was  destroyed  by  the  fire;  but  it  is  claimed 
that  tbe  totals  of  each  class  of  goods  taken 
from  that  Inventory  and  placed  in  the  linen 
back  book  as  set  out  in  the  statement  of 
facts  is  a  sufficient  compliance  with  the  iron- 
safe  clause  of  a  standard  policy.  We  do  not 
think  BO.  Tbe  principle  announced  in  the 
case  of  Arkansas  Mutual  Fire  Ins.  Co.  v. 
Woolverton,  82  Ark.  476,  102  S.  W.  226.  is  de- 
cisive of  the  question.    In  that  case,  aa  in- 
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ventory,  properly  Itemized,  vaB  preserved  nn- 
til  after  the  fire  and  was  exhibited  to  the  ad- 
juster of  the  InBurance  company.  Two  or 
three  sheets  of  the  Inventory  were  lost  after 
the  fire,  but  these  lost  sheets  did  not  materi- 
ally aftect  the  amount  The  court  held  that 
this  was  a  substantial  compliance  with  the 
statute  in  regard  to  the  terms,  conditions, 
and  warranties  of  Are  insurance  policies  on 
personal  property.  The  court  In  dlscusslntr 
the  subject  said:  "The  summary  entered  up- 
on the  ledger  was  not  of  Itself  a  suflBdent 
compliance  with  the  terms  of  the  policy."  In 
the  present  case  no  Inventory  was  preserved, 
except  the  summary  entered  upon  the  linen 
back  ledger,  and  this  was  not  sufficient  to 
comply  with  the  terms  of  the  policy. 
Reversed  and  remanded. 


COOPER  V.  STATE. 
(Sapreme  Court  of  Arkansas.    April  18,  1906.) 

1.  Sedxjction  —  CaixiNAi.  Responsibiutt — 
EvioERCE    OF    PBosEctrraiz  —  Cobboboba- 

TION. 

On  a  trial  for  seduction,  the  testimon;ir  of 
the  prosecutrix  as  to  the  promise  of  marriage 
and  the  carnal  intercourse  is  sufficiently  corrob- 
orated by  proof  of  circumstances  showing  the 
relation  and  conduct  of  the  parties  to  each  other. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  43,  Sedoction,  H  83-86.] 

2.  CBDiinAi,  Law— TbiaI/— iNSTBUCnoNS. 

The  jury  is  not  bound  to  accept  all  of  the 
vestimony  of  a  witness,  or  all  of  the  theory  of 
the  state  or  of  accused,  hut  may  find  the  truth 
to  lie  partly  on  one  side  and  partly  on  the  oth- 
er, and  it  is  proper  to  submit  an  instruction 
covering  the  phase  of  the  evidence  which  may 
be  fairly  deduced  partly  from  one  side  and  part- 
ly from  the  other. 

3.  Seduction— Evidence— Instbtjctionb. 

Where,  on  a  prosecution  for  seduction,  the 
prosecutrix  testified  that  she  had  had  no  inter- 
course with  any  man  save  accused,  and  with 
him  only  nnder  promise  of  marriage,  and  ac- 
cused showed  a  want  of  chastity  on  the  part  of 
prosecutrix,  and  that  when  a  little  more  than 
a  child  she  had  had  intercourse  once,  the  court 
properly  charged  that,  where  a  woman  reformed 
and  maintained  her  personal  chastity  for  such 
8  time  that  the  jury  could  see  that  she  was  ac- 
tually chaste  at  the  time  of  the  alleged  seduc- 
tion, then  if  accused  obtained  carnal  knowledge 
of  her  i>erson  by  the  false  express  promise  of 
marriage  he  should  be  convicted,  and  if  it  ap- 
peared that  the  woman  at  the  time  of  the  se- 
duction was  not  possessed  of  actual  personal 
chastity  he  should  be  acquitted. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  SS  56Vi,  91-] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; Jeptha  H.  Evans,  Judge. 

Herbert  Cooper  was  convicted  of  seduction, 
and  he  appeals.    Affirmed. 

Sam  B.  Chew  and  W.  W.  Cotton,  for  ap- 
pellant Wm.  F.  Klrby,  Atty.  Gen.,  and 
Dan'l  Taylor,  Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  by  the 
defendant  from  a  conviction  for  the  crime  of 
seduction.    The  case  has  been  fully  argued 


by  appellant's  counsel  In  brief  and  at  bar, 
and  finally  resolves  Itself  Into  two  points: 
First,  was  the  testimony  of  the  prosecutrix 
as  to  the  promise  of  marriage  and  the  carnal 
connection  with  the  defendant  sufficiently  cor- 
roborated to  meet  the  requirements  of  the 
law?  and,  second,  was  the  seventh  Instruc- 
tion justified  by  the  facts? 

1.  The  evidence  of  corroboration  was  of 
circumstances  showing  the  relation  and  con- 
duct of  the  parties  to  each  other,  and  Is  suffi- 
cient to  sustain  a  verdict  under  the  principle 
announced  In  Lasater  v.  State,  77  Ark.  468, 
94  S.  W.  59.  This  Is  conceded,  and  the  at- 
tack is  on  the  soundness  of  that  decision. 
The  court  was  then  and  Is  now  convinced 
that  the  statement  by  the  Court  of  Appeals 
of  New  York  of  the  nature  and  character  of 
evidence  of  corroboration  expected  and  re- 
quired, which  was  adopted,  was  sustained  by 
both  reason  aad  authority. 

2.  The  seventh  instruction  Is  as  follows: 
"This  Is  a  prosecution  for  seduction,  and  It 
contemplates  the  obtaining  of  carnal  knowl- 
edge of  a  woman  of  actual  personal  chastity 
by  virtue  of  a  false  express  promise  of  mar- 
riage. The  law  presumes  the  woman  to  be 
chaste,  and,  If  the  defendant  maintains  that 
she  is  unchaste,  he  must  show  it  by  evidence. 
If  a  woman  lapses  from  personal  chastity, 
yet  If  she  reforms  and  maintains  her  person- 
al chastity  for  such  a  time  that  the  jury  can 
see  that  she  Is  actually  personally  chaste  at 
the  time  of  the  alleged  seduction,  then  If  the 
accused  obtains  carnal  knowledge  of  her  per- 
son by  a  false  express  promise  of  marriage, 
and  this  is  sufficiently  proven,  the  defendant 
should  be  convicted.  If,  however,  it  appears 
that  the  woman  at  the  time  of  the  alleged 
seduction  was  not  possessed  of  actual  person- 
al chastity,  the  accused  should  be  acquitted." 

It  is  admitted  that  abstractly  this  is  a  cor- 
rect statement  of  the  law;  but  it  is  urged  that 
there  was  no  testimony  authorizing  that  part 
of  It  which  refers  to  the  reformation  after 
lapse  from  virtue.  The  prosecutrix  testified 
that  she  had  bad  no  connection  with  any 
man  save  alone  the  defendant,  and  with  blm 
only  under  promise  of  marriage.  The  defend- 
ant Introduced  the  testimony  of  one  witness 
which,  if  believed,  would  have  shown  a  shock- 
ing lack  of  chastity.  That  phase  of  the  tes- 
timony was  covered  In  the  last  paragraph  of 
this  instruction.  The  defendant  also  Intro- 
duced a  witness  who  testified  that  several 
years  prior  to  the  time  in  question,  when  the 
prosecutrix  was  little  more  than  a  child,  and 
he  a  mere  boy,  that  they  had  Intercourse 
once.    This  the  prosecutrix  denied. 

The  jury  Is  not  bound  to  accept  all  of  a 
witness'  testimony,  or  all  of  the  theory  of 
the  state  or  of  the  defendant,  but  may  find 
the  truth  to  lie  partly  on  one  side  and  partly 
upon  the  other.  When  such  is  the  case.  It  Is 
right  and  proper  for  the  court  to  submit  an 
instruction  covering  the  phase  of  the  evidence 
which  may  be  fairly  deduced  partly  from  one 
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filde  and  partly  from  tbe  other.  Klnman  r. 
State,  73  Ark.  126,  83  S.  W.  344.  The  Jury 
may  disbelieve  the  prosecutrix's  denial  of 
haying  Intercourse  with  this  boy  when  she 
was  a  child,  and  yet  believe  tbe  balance  of 
her  testimony,  and  believe  tbe  testimony  of 
this  boy,  and  disbelieve  tbe  testimony  of  the 
other  witness  who  testified  to  acts  of  gross 
immorality  at  recent  times.  This  possible 
view  of  the  entire  testimony  rendered  It  prop- 
er for  the  court  to  present  the  law  covering 
this  phase  of  it.  Had  the  court  not  done  so, 
the  Jury  should,  under  the  latter  part  of  this 
instruction,  have  acquitted  tbe  defendant  if 
they  had  believed  this  boy's  testimony  of  the 
prosecutrix's  single  lapse  from  virtue  when 
a  mere  girl,  although  they  may  have  believed 
that  she  had  lived  a  virtuous  life  for  several 
years.  That  would  not  have  been  the  law 
nor  the  Justice  of  the  case. 

The  court  was  right  In  giving  this  Instruc- 
tion, and  there  was  no  error  in  it.  This  case 
presents  a  sharp  conflict  in  the  evidence  as  to 
every  material  fact  It  Is  the  misfortune  of 
the  defendant  that  the  Jury  did  not  believe 
his  witnesses,  and  that  seems  to  be  the  oidy 
ground  he  has  of  complaint 

The  Judgment  is  affirmed. 


GARNET  T.  MATTHBW80N  «t  al. 

(Supreme  Court  of  Arlcansas.    April  13,  190S.) 

Us0BT— Agbkement  Not  Usubious. 

A  note  payable  12  months  after  date,  with 
interest  at  the  rate  of  10  per  cent  per  annum, 
and  providing  that,  if  interest  be  not  paid  an- 
nually, it  shiUl  become  as  principal  and  bear  tbe 
same  rate  of  interest,  is  not  usurious. 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Usory,  H  108-106.1 

Appeal  from  Chancery  Court,  Marion  Coun- 
ty; T.  H.  Humphreys,  Chancellor. 

Action  by  W.  B.  Matthewson  and  another 
against  B.  J.  Carney  on  a  note.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Sam  Williams,  for  appellant  Woods  Bros., 
for  appellees. 

Hllili,  C.  J.  The  sole  question  Involved  in 
this  appeal  is  whether  the  contract  evidenced 
by  the  following  note  was  usurious:  "$300.00. 
YelMlle,  Ark.  Nov.  23,  1903.  Twelve  months 
after  date  I  promise  to  pay  to  tbe  order  of 
Angel  Matthewson  Three  Hundred  Dollars, 
for  value  received,  negotiable  and  payable 
without  defalcation  or  discount  and  with  in- 
terest at  the  rate  of  10  per  cent  per  annum, 
and  if  interest  be  not  paid  annually,  to  be- 
come as  principal,  and  bear  the  same  rate 
of  interest  Interest  and  principal  payable  at 
Bank  of  Yellvllle.  Secured  by  deed  of  trust 
which  is  a  second  lien  on  166x210  of  ground 
In  Sec.  9,  Tp.  18  N.  R.  17  W.    B.  J.  Carney." 

This  note  was  payable  12  months  after 'date, 
and  the  interest  upon  the  Interest  only  became 


dns,  according  to  the  contract  In  the  event 
payment  was  not  made  pursuant  to  the 
promise.  "Stipulations  to  the  effect  that  if 
the  debt  be  not  paid  at  maturity,  it  shall  draw 
interest  thereafter  at  a  rate  greater  than  tbe 
statutory  limit,  are  now  g^ierally  regarded  as 
penalties  to  induce  prompt  payment  and,  as 
the  debtor  has  it  in  his  power  to  avoid  paying 
the  penalty  by  discharging  the  debt  when  due, 
such  agreements  are  held  to  be  free  from 
usury."  29  A.  &  B.  Enc.  of  Law,  607 ;  Webb 
on  Usury,  {  119.  "The  true  test  Is:  Has  tbe 
debtor  the  absolute  right  to  discharge  and 
satisfy  the  contract  at  maturity  by  paying  the 
principal  debt  and  lawful  interest?  If  he 
has,  the  contract  is  not  vitiated  by  providing 
for  the  payment  of  an  additional  sum."  29 
A.  &  E.  Ena  Law,  606.  This  is  in  conformity 
with  the  principle  announced  in  Chafte  v. 
Landers,  46  Ark.  364.  Moreover,  this  is  not 
such  a  OMnpotmding  as  would  render  the  note 
usurious.  This  subject  is  fully  discussed  In 
Grlder  v.  Driver,  46  Ark.  50,  and  First  Nat 
Bank  T.  Waddell,  74  Ark.  241,  (j6  S.  W.  417. 
Judgment  affirmed. 


CBLENDER  T.  STATE. 
(Supreme  Court  of  Arkansas.    April  13,  1908.) 

1.  LabCENT— EVIDENOT— SumCIKNCT. 

Elvidence  held  to  sustain  a  conviction  of 
larceny  from  a  freight  car. 

[Ed.  Note.— For  cases  Id  point  see  Cent  Dig. 
vol.  32,  Larceny,  §§  149-178.] 

2.  Cbiminax  Law— AcxiOMPucES— Evidence. 

Under  Kirbv's  Dig.  {  2384,  one  accused  of 
a  felony  cannot  be  convicted  on  his  accomplices' 
uncorroborated  testimony,  but  it  is  not  necessary 
that  the  corroborating  evidence  be  sufficient  Ot 
Itself  to  convict;  it  being  sufficient  that  there 
be  independent  evidence  tending  to  connect  him 
with  the  offense,  and  that  the  evidence  and  that 
of  the  accomplices  convince  the  jn^  of  defend- 
ant's guilt  beyond  a  reasonable  doubt;  evidence 
that  the  offense  was  committed  by  some  one  and 
the  circumstances  thereof  without  tending  to 
connect  defendant  with  the  offense  being  insuffi- 
cient 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  (Mminal  Law,  g  1128.] 

3.  Same— EiXCLUsioN  of  Testiuont— Oenekal 
Objection. 

A  motion  to  exclude  all  of  a  witness'  tes- 
timony was  properly  overruled  where  part  of  it 
was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1643.] 

Appeal  from  Circuit  Court  Crawford  (boun- 
ty;   Jeptha  H.  Evans,  Judge. 

Cleter  Celender  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

Sam  R.  Chew,  for  appellant.  Wm.  F.  Klr- 
by,  Atty.  Gen.,  and  Danl.  Taylor,  Asst  Atty. 
Gen.,  for  the  State. 

BATTLE,  J.  Cneter  Celender  was  Indicted 
for  larceny  and  burglary.  The  larceny  was 
committed  by  defendant  feloniously  stealing, 
taking,  and  carrying  away  200  pints  and  200 
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quarts  of  whisky  of  the  ralue  of  $100,  and  of 
the  property  of  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Ciompany ;  and  the  bur- 
glary, in  the  nighttime,  by  defendant  feloni- 
ously breaking  and  entering  a  certain  rail- 
way car,  the  property  of  the  St.  Louis,  Iron 
Mountain  ft  Southern  Railway  Company,  with 
the  felonious  Intent  to  commit  a  felony,  to 
wit,  larceny.  He  was  acquitted  of  the  bur- 
glary, and  convicted  of  the  larceny.  He  con- 
tends that  the  evidence  adduced  at  bis  trial 
for  the  offenses  charged,  without  the  aid  of 
the  testimony  of  accomplices,  was  not  suffi- 
cient to  convict  him  of  larceny.  Was  it  suf- 
ficient? 

About  the  lltb  day  of  November,  1907,  a 
car  of  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company,  on  Its  side  track  at 
Van  Bnren,  In  this  state,  was  broken  open 
and  robbed  of  whisky.  Boxes  were  prized 
open,  and  boxes  like  those  contained  in  the 
car,  marked  "Sunny  Brook  Whisky,"  with- 
out their  contents,  were  found  In  the  vicinity. 
About  this  time  he  (defendant)  approached 
Henry  Dunn,  and  said  to  him:  "There  is  a 
car  broken  open" — pointing  in  the  direction  of 
the  car  that  was  broken  open — "a  car  of  whis- 
ky. We  can  get  a  bottle  If  you  want  to."  Dunn 
refused  to  Join  him,  and  he  departed.  He  and 
others  were  arrested  for  stealing  the  whisky, 
and  carried  before  a  justice  of  the  peace  sit- 
ting as  an  examining  court.  At  his  request  he 
was  allowed  to  testify  in  his  own  behalf,  as 
he  had  the  right  to  do.  .  He  testified  that  he 
saw  Bert  Wallace  and  Chick  Smith  In  the 
car  and  saw  them  get  the  whisky,  and  they 
gave  him  S  or  4  pints,  and  that  he  got  the 
15  or  16  pints  that  John  Rooney  had  hid  In 
an  old  lumber  pile.  This  was  whisky  that 
Rooney  had  stolen  from  the  car  and  conceal- 
ed. The  witness  who  heard  him  testify  could 
not  remember  the  exact  amount  of  this  whis- 
ky, but  be  remembered  that  he  testified  that 
It  was  "In  the  neighborhood  of  15  or  16 
pints."  The  whisky  was  worth  70  cents  a 
pint  He  was  evidently  Jointly  guilty  of 
stealing  the  whisky  stolen  by  Wallace  and 
Smith,  including  the  3  or  4  pints  he  testified 
they  gave  him.  His  voluntary  testimony  in 
court,  in  connection  with  other  testimony,  in- 
dependent of  the  testimony  of  accomplices, 
was  sufficient  to  convince  the  Jury  that  tried 
him  that  he  was  guilty  of  stealing  the  whis- 
ky of  the  railroad  company  of  a  value  exceed- 
ing |10. 

Rooney,  Mulligan,  and  Tltsworth  were  ac- 
complices of  the  defendant.  They  testified 
In  behalf  of  the  state.  In  regard  to  their 
testimony  the  court  instructed  the  Jury  as  fol- 
lows :  "The  defendant  cannot  be  convicted  on 
the  uncorroborated  testimony  of  Rooney,  Mul- 
ligan, and  Tltsworth,  but  their  testimony 
must  be  corroborated  by  other  evidence,  di- 
rect or  circumstantial,  tending  to  connect  de- 
fendant'with  the  commission  of  the  offense 
charged.  If  there  is  such  corroboration,  and 
yon  are  satisfied  beyond  a  reasonable  doubt 
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that  defendant  Is  guilty,  you  will  convict; 
otherwise  you  should  acquit.  It  Is  not  neces- 
sary that  the  corroborating  evidence  shall  be 
sufficient  of  itself,  without  the  testimony  of 
Tltsworth,  Mulligan,  and  Rooney,  to  convict 
the  defendant.  It  is  sufficient  If  there  be  such 
evidence  independent  of  theirs,  either  direct 
or  circumstantial,  tending  to  connect  defend- 
ant with  the  commission  of  the  offense,  and 
that  that  evidence,  together  with  the  testi- 
mony of  Tltsworth,  Rooney,  and  Mulligan, 
convince  your  minds  beyond  a  reasonable 
doubt  that  defendant  Is  guilty.  The  corrobo- 
rating evidence  must  tend  to  connect  defend- 
ant with  the  commission  of  the  offense.  Ehrl- 
dence  only  that  the  offense  was  committed 
by  somebody,  and  the  circumstances  thereof, 
without  tending  to  connect  defendant  with 
the  commission  of  the  offense.  Is  not  suffi- 
cient" Defendant  objects  to  this  Instruction. 
But  It  Is  based  upon  section  2384  of  Klrby's 
Digest  which  is  as  follows:  "A  conviction 
cannot  be  bad  in  any  case  of  felony  upon  the 
testimony  of  an  accomplice,  unless  corrobo- 
rated by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense ;  and  the  corroboration  is  not  sufficient 
If  It  merely  shows  that  the  offense  was  com- 
mitted, and  the  circumstances  thereof."  And 
we  think  that  the  instruction  is  correct  Mel- 
senheimer  v.  State,  7S  Ark.  407,  84  B.  W. 
4&1. 

One  R.  E.  Judd  testified  in  behalf  of  the 
state.  Defendant  moved  the  trial  court  to 
exclude  all  his  testimony,  which  was  over- 
ruled. As  a  part  of  his  testimony  was  clear- 
ly admissible,  the  motion  was  properly  over- 
ruled. Defendant  specifically  objected  to 
parts  of  Judd's  testimony,  and  the  objections 
were  overruled.  The  testimony  admitted  over 
these  objections  was  not  prejudicial. 

Judgment  affirmed. 


JOHNSON  COUNTY  v.  JAMISON  et  al. 
(Snpreme  Court  of  Arkansas.     April  6,  190S.> 

1.  GOtrnXIES— LlABIUTT    FOB    FEES    IN    CBIM- 

INAI.  Cases. 

A  county  is  not  liable  for  fees  in  criminal 
cases.  In  the  absence  of  express  provision  of 
law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Counties,  {§  205-207.] 

2.  Sahk  —  LiABiLrrr  for  Costs  op  Convic- 
tion —  WoBKiNO  Convicts  Without  Au- 

THORITT. 

Kirby's  Dig.  {  1074,  provides  that,  when 
convicts,  employed  on  public  works,  etc.,  shall 
have  paid  the  full  amount  of  their  fines  and 
costs  Dy  their  labor,  the  county  shall  issue  a 
warrant  on  the  county  treasurer,  in  favor  of 
each  officer  to  whom  costs  may  be  due,  for  the 
amount  of  his  costs.  Section  1.502  provides  that 
the  county  court  at  its  annual  meeting  shall 
make  the  necessary  appropriations  to  carry  out 
the  purposes  of  the  statute  with  reference  to 
working  county  convicts.  Held,  that  where  the 
levying  court  has  made  no  appropriations  for 
the  purpose  of  working  the  convicts,  the  county 
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is  without  anthorit}'  to  work  them,  and,  if  it 
does  EG,  it  does  not  thereby  become  liable  for  the 
payment  of  the  costs  of  their  conviction. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;  William  L.  Moore,  Judge. 

Action  by  J.  H.  Jamison  and  others  against 
Johnson  county  for  fees.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Rerersed  and 
dismissed. 

Atkinson  &  Patterson,  for  appellant 
Brooks,  Hays  &  Martin,  for  appellees. 

McODLLOCH,  J.  This  is  an  appeal  from 
a  judgment  of  the  circuit  court  of  Johnson 
county,  allowing  claims  against  said  county, 
in  favor  of  certain  officers,  for  fees,  In  misde- 
meanor cases  tried  before  Justices  of  the 
peace.  The  circuit  court  adjudged  the  county 
to  be  liable  for  the  fees  claimed,  on  the 
ground  that  the  persons  conricted  had  worked 
out  their  respective  fines  and  costs  on  the 
public  roads  of  the  coimty. 

Before  fees  In  criminal  cases  can  be  ad- 
judged against  a  county,  there  must  be  found 
express  authority  of  law  for  so  doing.  Logan 
County  V.  Trimm,  57  Ark.  487,  22  S.  W,  164; 
Cole  T.  White  County,  32  Ark.  45.  The  only 
warrant  of  law  for  allowing  fees,  in  misde- 
meanor convictions,  against  counties,  Is  found 
in  the  following  section  of  the  statute:  "Sec. 
1074.  When  convicts,  employed  on  public 
works  or  Improvements  or  in  public  work- 
bouses,  shall  have  paid  the  full  amount  of 
their  fines  and  costs  by  their  labor,  then  the 
county  court  shall  issue  a  warrant  in  favor  of 
each  officer  to  whom  costs  may  be  due  for  the 
amount  of  bis  costs  on  the  county  treasurer, 


and  the  same  shall  be  paid  if  there  are  suffi- 
cient funds  in  the  treasury." 

There  must  also  be  some  lawful  authority 
for  working  convicts  on  the  public  roads,  etc., 
before  the  county  becomes  liable  for  costs. 
Working  them  without  authority  does  not 
render  the  county  liable.  The  law  provides 
that  the  county  court,  at  Its  annual  meeting 
for  making  appropriations,  shall  make  the 
necessary  appropriations  to  carry  out  the 
purposes  of  the  statute  with  reference  to 
working  the  convicts.  This  Is  a  limitation 
upon  the  power  of  the  county  court ;  and,  un- 
less the  levying  court  at  Its  annual  meeting 
makes  an  appropriation  for  the  purpose,  the 
county  court  has  no  authority  to  bind  the 
county  to  the  payment  of  costs  in  misde- 
meanor cases.  ElK  parte  Timpson,  68  Ark. 
22,  56  S.  W.  272.  This  Is  in  harmony  with 
the  design  of  our  statutes,  in  providing  that 
liabilities  of  counties  shall  not  be  created,  un- 
less the  levying  courts  shall  first  give  sanc- 
tion by  making  appropriation  of  funds  for 
the  purpose.    Klrby's  Dig.  8  1502. 

The  evidence  in  this  case  shows  that  the 
levying  court  of  Johnson  county  had  made  no 
appropriation  for  the  purpose  of  working  the 
county  convicts  on  the  public  roads  or  other 
Improvements  of  the  county.  Therefore  no 
legal  liability  on  the  part  of  the  county  to 
pay  the  costs  of  misdemeanor  convictions  was 
ever  created,  and  the  circuit  court  erred  In 
rendering  judgment  against  the  county. 

Reversed,  and  case  dismissed. 


HART,  J., 
ing. 


disqualified,  and  not  partlclpat 
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WEaiXICK  T.  ST.  LOUIS  *  8.  P.  R.  CO. 

<St  Louis  Court  of  Appeals.    Missouri.     April 
14,  1908.) 

1.  Carriebs  —  Carriage  or  Goods  —  Delat  — 
Nature  of  Remedy— Tobi  or  Contract. 

Generally  damages  for  delay  in  sliipment 
or  loss  of  property  while  in  a.  carrier's  custody 
may  be  recovered  either  is  an  action  ex  con- 
tractu or  one  ez  delicto  at  the  option  of  the 
pleader. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  d.  Carriers,  {  564.] 

2.  AcnoH  —  Code  Pleading  —  Tobt  or  Con- 
tract. 

The  form  of  an  action  for  damages  for  the 
loss  of  cattle  by  delay  in  shipment  may  be  ma- 
terial under  the  code  system,  because,  even 
thoqgh  the  pleader  may  elect  for  either  contract 
or  tort,  he  must  recover  on  the  ^heory  adopted 
in  his  pleading. 

[Ed.  Note,.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  $S  177,  306.] 

'3.  Same— Carriers— Carriage  of  Live  Stock 

— Delat. 

A  complaint  for  damages  for  loss  of  mules 
oaused  by  delay  in  shipment  alleged  that  plain- 
tiff delivered  the  mules  to  defendant  for  ship- 
ment for  a  reward,  and  paid  the  freight  charges, 
and  after  charging  "neglect  and  refusal"  of 
the  defendant  to  ship  the  mules  on  the  day  they 
were  delivered,  charged  that  plaintiff  was  dam- 
aged in  consequence  of  the  refusal  in  the  sum 
stated,  but  did  not  allege  a  promise  to  ship  the 
mules  on  the  date  they  were  delivered.  Held, 
that  the  complaint  stated  a  cause  of  action  in 
tort,  and  not  In  contract,  since  among  the  badges 
of  a  declaration  in  assumpsit  are  averments  of 
the  essentia]  elements  of  a  contract  declared  on 
and  a  breach  of  some  contractual  stipulation. 

[Ed.  Note. — ^For  cases  in  uoint,  see  Cent.  Dig. 
vol.  1,  Action,  IS  161,  162,  177.] 

4.  Same— Tort  or  Contract— Waiver  of  As- 
sumpsit. 

Plaintiff  contracted  with  a  station  agent  to 
d<>liver  to  the  carrier  a  shipment  of  mules  which 
were  to  be  carried  on  a  through  freight.  The 
orders  necessary  to  entitle  the  mules  to  be  so 
Khipped  were  not  given,  and  in  consequence  the 
conductor  of  the  through  freight  refused  to  car- 
ry the  mules  and  they  were  left  in  the  car  all 
day  awaiting  a  local  freight  and  were  injured. 
Held  that,  the  duty  imposed  by  the  contract 
being  wholly  contractual,  an  action  of  tort  for 
the  breach  of  the  agreement  to  ship  on  the 
through  freight  would  not  lie,  since  it  is  a  rule 
that  where  the  law  fastens  a  duty  on  a  person 
to  do  a  thin^,  even  though  he  has  contracted 
to  do  that  thing,  tort  will  lie  for  a  violation  of 
the  duty,  but  where  there  is  no  duty  resting  on 
the  person  other  than  that  created  by  the  con- 
tract itself,  tort  will  not  lie. 

5.  Same. 

Where  a  complaint  states  facts  which  are 
insufficient  to  jnstify  an  action  of  tort  for  the 
breach  of  the  agreement  alleged,  that  remedy 
could  not  be  made  available  by  merely  charging 
the  breach  in  a  tortious  form. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  1,  Action,  {  306.] 

6.  JCSTICE8  OF  THE  PEACE— REVIEW— AMEND- 
MENT OF  Pi,BADiNG — New  Cause  of  Action. 

Where  a  complaint  in  a  Justice's  coart  for 
injuries  to  mules  by  delay  in  shipment  states 
facts  insufficient  to  sustain  an  action  of  tort  for 
the  breach  of  the  agreement  to  ship,  the  com- 
plaint cannot  be  amended  in  the  circuit  court 
on  appeal  from  the  justice's  court  to  state  a 
r-anse  of  action  in  contract,  since  the  amendment 
would  substitute  a  new  causp  of  action  for  the 
one  tried  in  the  justice's  court 


7.  Cabbiebs— Carriage  of  Live  Stock— De- 
livery—Reasonable  TnoB— Questions  fob 
Jury. 

Where,  in  order  to  recover  for  damages  to  a 
shipment  of  mules,  it  must  be  shown  that  the 
carrier  delayed  shipment  for  an  unreasonable 
time,  the  question  of  the  unreasonableness  of 
the  time  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  962.] 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  Riley,  Judge. 

Action  by  J.  W.  Wemlck  against  the  St. 
Louis  &  San  Francisco  Railroad  Company 
for  damages  from  delay  in  a  shipment  of 
mules.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded.   , 

This  case  was  begun  before  a  Justice  of  the 
peace  on  the  following  statement,  omitting 
the  title:  "Plaintiff  states  that  defendant  is 
a  corporation,  doing  business  as  a  common 
carrier,  In  and  tbrough  said  state,  county,  and 
township;  tbat  on,  to  wit,  August  14,  1906, 
at  McMuilen  station  on  defendant's  line  of 
railroad,  in  said  Scott  county  and  Richland 
township,  plaintiff  delivered  to  defendant  for 
shipment  for  reward,  from  said  McMuIIen 
station  to  Portageville,  Missouri,  six  mules; 
that  plaintiff  paid  to  defendant  the  freight 
charges  on  said  mules,  and  in  accordance 
with  defendant's  directions  loaded  the  same 
in  a  car,  but  that  defendant  neglected  and 
refused  to  ship  said  mules  on  said  date ;  that 
plaintiff  in  consequence  of  defendant's  so  neg- 
lecting and  refusing  to  ship  said  mules  on 
said  date  was  compelled  to  unload  said  mules' 
from  said  car  and  convey  them  to  his  home, 
and  keep  them  until  the  next  day ;  and  plain- 
tiff further  states  that  in  consequence  of  de- 
fendant's so  neglecting  and  refusing  to  ship 
said  mules,  as  aforesaid,  said  mules  were,  on 
account  of  being  confined  in  said  car  for  a 
space  of  about  nine  hours  on  defendant's  side 
track  at  said  station  of  McMuilen,  greatly  in- 
jured and  depreciated  in  value;  that  in  con- 
sequence of  defendant's  neglect  and  refusal 
to  ship  said  mules,  as  aforesaid,  plaintiff  has 
been  damaged  in  the  sum  of  two  hundred  and 
fifty  dollars.  Wherefore  he  prays  Judgment 
of  defendant  for  the  sum  of  two  hundred  and 
fifty  dollars,  and  costs  of  suit."  An  appeal 
was  prosecuted  from  the  Judgment  of  the 
Justice  to  the  circuit  court  where  the  case 
was  tried  anew,  resulting  in  verdict  and  Judg- 
ment against  defendant,  and  an  appeal  to  this 
court.  Plaintiff  made  a  contract  with  de- 
fendant's agent  at  McMuilen  station  for  the 
transportation  on  August  14,  1905,  of  6  mules 
and  2  wagons  from  McMuilen  to  Portageville, 
another  station  40  miles  away.  Plaintiff  testi- 
fied It  was  agreed  the  property  should  be 
forwarded  by  the  through  freight  train  which 
was  due  about  10  o'clock  in  the  forenoon. 
This  train  st<^ped  at  McMuilen  only  when 
flagged,  and,  the  evidence  for  defendant  tends 
to  show,  did  not  take  freight  there  to  be  car- 
ried to  any  Intermediate  station  between  Mc- 
Muilen and  a  division  point,  unless  the  con- 
ductor of  the  train  was  ordered  to  do  so  b:^ 
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his  superior  officer  at  Cape  Girardeau.  Sucli 
an  order  was  procured  by  t^leptioning  tlie 
station  agent  at  Sikeston,  wlio  In  turn  would 
conuntmlcate  with  the  superintendent  at  Cape 
Girardeau,  and  if  the  latter  consented  for  the 
train  to  receive  the  freight,  the  conductor 
would  be  telegraphed  so  the  message  would 
reach  him  at  some  station  beyond  McMullen. 
The  agent  at  McMullen  said  he  told  plaintiff 
the  latter  would  have  to  obtain  permission  in 
the  manner  stated  for  the  mules  to  be  hauled 
by  the  through  freight  train ;  and  at  this 
point  occurs  the  only  discrepancy  In  the  evi- 
dence. Plaintiff  swore  the  agent  told  him  to 
bring  his  mules  in  and  load  them  on  a  car 
before  train  time,  and  the  agent  would  flag 
the  train  and  have  the  car  taken  up  by  it, 
saying  the  conductor  would  take  it  on  the 
agent's  request,  though  usually  the  train  did 
not  accept  local  freight.  With  this  under- 
standing plaintiff  had  his  mules  and  wagone 
in  a  car  ready  for  shipment  an  hour  or  so 
before  the  train  arrived.  The  agent  flagged 
it,  but  the  conductor  refused  to  take  the  car, 
saying  he  had  no  order  to  do  so,  and  "the 
local"  would  be  along  in  a  few  minutes  and 
take  It.  A  train  which  hauled  local  freight 
was  due  at  McMullen  about  the  same  hour, 
but  on  the  particular  day  did  not  arrive  until 
very  late  In  the  evening.  In  consequence  of 
these  incidents  plaintiff's  mules  remained  In 
the  car  on  a  side  track  all  day  and  were  in- 
jured. The  court  gave  this  instruction  for 
plaintiff:  "If  the  jury  believe  from  the  evi- 
dence that  plaintiff's  mules  were  injured  by 
or  in  consequence  of  the  negligence  or  care- 
lessness of  the  defendant  company  to  ship 
them  according  to  contract,  and  that  plaintiff 
was  in  consequence  of  such  negligence  or 
carelessness  put  to  any  extra  expense  or  trou- 
ble In  removing  said  moles  from  the  car  and 
reloading  them  again,  then  they  should  find 
for  the  plaintiff  and  assess  his  damages  at 
such  sum  as  they  find  bas  been  proven,  not  to 
exceed  two  hundred  and  fifty  dollars."  At 
the  conclusion  of  the  trial  defendant's  coun- 
sel asked  the  court  to  order  a  verdict  for  de- 
foidant,  but  the  request  was  refused. 

Moses  Whybark,  for  appellant 

GOODE,  J.  (after  stating  the  facts  as 
above).  The  Instruction  given  on  plaintiff's 
request  advised  the  jury  that  if  the  "mules 
were  injured  by  or  In  consequence  of  the  neg- 
ligence or  carelessness  of  the  defendant  com- 
pany to  ship  them  according  to  contract"  the 
verdict  should  be  for  plaintiff.  This  instruc- 
tion jumbled  tort  and  contract  as  theories  of 
the  case,  authorizing  a  verdict  for  plaintiff  if 
there  had  been  a  tortious  breach,  so  to  speak, 
of  the  contract  of  shipment  The  essence  of 
this  contract  so  far  as  the  case  in  hand  is 
concerned,  was  the  promise  of  the  agent  at 
McMullen  to  send  the  mules  by  the  through 
freight  train  due  at  10  o'clock  in  the  morning. 
Violation  of  this  engagement  would  entitle 
plaintiff  to  damages  under  a  proper  pleading. 


111.  Cent  R.  R.  Co.  ▼.  Waters,  41  111.  73 ;  In- 
ternational, etc^  R.  R.  Co.  V.  Ritchie  (Tex. 
Civ,  App.)  26  8.  W.  840 ;  AyreB  v.  Railroad, 
71  Wis.  372,  37  N.  W.  432,  6  Am.  St  Rep. 
226.  It  is  insisted  for  defendant  the  case 
stated  In  the  complaint  is  In  tort  for  negli- 
gence, instead  of  assumpsit  for  a  breach  of 
the  agreement  and  therefore  the  court  erred 
In  permitting  a  verdict  against  defendant  for 
not  shipping  the  mules,  as  agreed,  by  the 
through  train.  The  instruction  required  the 
jury  to  find  the  mules  were  Injured  In  conse- 
quence of  the  negligence  of  defendant  In  not 
shipping  them  according  to  contract  There 
was  no  proof  of  the  breach  of  any  duty  by 
defendant  except  failure  to  send  the  goods  by 
the  first  train — ^no  proof  of  loss  of  any  of  the 
animals  or  damage  to  them  by  tortious  con- 
duct of  defendant's  servants  after  they  were 
delivered  to'  it  but  whatever  loss  plaintiff 
suffered  resulted  from  the  delay  in  forward- 
ing them.  Several  questions  are  for  decision  : 
Whether  the  complaint  Is  in  contract  or  tort ; 
If  In  tort  what  proof  supports  It  and  what 
will  not;  and  the  proprle^  of  the  main  in- 
struction for  the  plaintiff.  Generally,  dam- 
ages for  delay  in  shipment  or  loss  of  proper- 
ty while  In  a  carrier's  custody  may  be  recov- 
ered either  in  an  action  ex  contractu  or  one 
ex  delicto,  at  the  option  of  the  pleader.  The 
latter  is  the  more  common  proceeding,  the  ac~ 
tion  being  in  the  natiu-e  of  trespass  on  the 
case  under  the  common-law  system  of  plead- 
ing. Clark  V.  Railroad,  64  Mo.  446 ;  Lupe  v. 
Railroad,  3  Mo.  App.  77;  Hell  v.  Railroad,  16 
Mo.  App.  363;  3  Ency.  PI.  &  Pr.  818.  The 
form  of  the  action  Is  occasionally  material 
under  the  code  system,  among  other  reasons, 
because,  though  the  pleader  usually  may  elect 
for  either  contract  or  tort,  he  must  recover 
on  the  theory  adopted  In  his  pleading.  Dry 
Goods  Co.  V.  Warden,  151  Mo.  578,  52  8.  W. 
593.  We  will  have  occasion  to  consider  the 
limits  within  which  the  election  may  be  ex- 
ercised, and  whether  or  not  in  exceptional  in- 
stances the  facts  exclude  the  use  of  one  of 
the  procedures  and  require  the  other.  We 
must  first  determine  where  the  present  action 
falls.  Law  writers  have  remarked  on  the 
frequent  difficulty  of  deciding,  in  such  cases, 
whether  the  declaration  states  a  case  ex  con- 
tractu or  ex  delicto ;  and  as  might  be  expect- 
ed, contrary  judgments  have  been  pronounced 
on  similar  pleadings.  3  Ency.  PI.  &  Pr.  821. 
It  is  said  in  the  opinion  In  Smith  v.  Seward, 
3  Pa.  342,  345,  that  the  law  of  this  subject 
has  been  put  on  satisfactory  ground  by  "mak- 
ing the  presence  or  absence  of  an  averment 
not  .of  promise  only,  but  of  consideration  also, 
the  criterion."  This  ruling  and  the  one  it  re- 
lies on  (Corbett  v.  Packlngton,  6  Bam.  ft 
Cres.  268)  have  been  much  invoked  as  au- 
thority. 3  Hutchinson,  Carriers  (M.  &  D.  Ed.) 
{  1328,  Orlg.  Ed.  {  744.  If  the  injury  de- 
clared on  arose  from  the  breach  of  an  express 
or  implied  c<mtract  It  Is  said  the  pleader,  if 
he  would  proceed  In  case  Instead  of  as- 
sumpsit, must  refrain  from  laying  a  ptomia^  ■ 
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21  Ency.  PI.  &  Pr.  913.  And,  again,  that 
averments  either  ex  contractu  or  ex  delicto 
are  not  decisiye  of  the  nature  of  the  action. 
Id.  657,  658.  The  complaint  before  us  says 
nothing  of  a  contract  It  alleges  plalntifT  de- 
livered the  mules  to  defendant  for  shipment 
for  a  reward  and  paid  the  freight  cuarges, 
thereby  stating  a  consideration  ;  but  contains 
no  allegation  of  a  promise  by  defendant  with 
reference  to  transporting  the  animals.  More- 
over, after  charging  "neglect  and  refusal"  of 
the  defendant  to  ship  the  mules  on  the  date 
they  were  delivered,  not  on  a  date  promised, 
the  complaint  says  plaintiff  was  damaged  in 
consequence  of  the  refusal  in  the  sum  stated. 
Among  the  badges  of  a  declaration  in  as- 
sumpsit are  averments  of  the  essential  ele- 
ments of  the  contract  declared  on  and  a 
breach  of  some  contractual  stipulation.  21 
Am.  &  Eng.  Ency.  Law,  659,  660.  Because 
the  complaint,  though  It  asks  damages  for  de- 
fendant's neglect  to  ship  the  mules  on  the 
date  they  were  delivered,  nowhere  alleges  a 
promise  to  ship  them  on  said  date,  we  con- 
sider the  case  stated  was  in  tort,  and  think 
we  are  supported  in  our  opinion  by  the  prec- 
edents in  this  state  and  some  others,  but 
concede  there  are  precedents  to  the  contrary. 
Lnpe  V.  Railroad,  3  Mo.  App.  77;  Hell  v. 
Railroad,  16  Mo.  App.  363;  Glasscock  v. 
Railroad,  86  Mo.  App.  114;  Clark  v.  Rail- 
road. 64  Mo.  440;  Rideout  v.  Railroad,  81 
Wis.  237,  51  N.  W.  439;  Bowers  v.  Railroad, 
107  N.  C.  725,  12  S.  E.  452.  In  the  Lupe  and 
Glasscock  Cases  the  pleadings  for  the  plain- 
tUTs  stated  a  consideration  for  the  contracts 
of  carriage,  yet  nevertheless  the  cases  were 
held  to  be  in  tort  and  the  opinion  in  the  Hell 
Case  indicates  the  same  view  was  taken  of  the 
petition  therein  because  it  set  out  no  con- 
tract of  shipment 

We  hold  the  action  is  In  tort  and  not  in  as- 
sumpsit ;  but  this  ought  not  to  be  treated  as 
requiring  us  to  condemn,  without  further  in- 
quiry, the  instruction  authorizing  a  verdict 
against  defendant  for  neglecting  to  forward 
the  mules  "according  to  contract."  We  must 
examine  If  It  can  be  upheld  on  the  ground 
that  an  action  in  tort  in  the  nature  of  tres- 
pass on  the  case,  will  lie  for  breach  of  the 
agreement  to  forward  by  the  through  freight 
train.  Could  plaintiff  waive  the  assumpsit 
and  sne  in  tort?  Or  the  question  may  be 
stated  in  tbis  way:  Was  the  duty  imposed  on 
defendant  by  its  agreement  to  forward  the 
mules  by  the  first  train  one  of  those  obliga- 
tions of  which  the  breach  may  be  declared  on 
in  either  assumpsit  or  tort?  We  have  been 
unable  to  reconcile  all  the  authorities  touch- 
ing this  question.  It  bis  been  said  the  action 
of  trespass  on  the  case  was  originally  devised 
to  afford  a  remedy  for  all  personal  wrongs  to 
which  covenant  or  trespass  was  Inapplicable. 
Stephen,  Pleadings  (Andrews'  Ed.)  25;  28 
Ency.  Law,  614.  Probably  that  statement  Is 
too  broad,  but  no  doubt  the  action  was  ap- 
plied pursuant  to  the  statute  of  Westminster 
II,  to  the  redress  of  injuries  including  viola- 


tions of  contractual  obligations,  not  covered 
by  any  of  the  ancient  common-law  actions. 
In  aid  of  this  purpose  the  courts  have  occa- 
sionally allowed  it  to  be  used  in  actions  for 
breach  of  an  express  stipulation.  A  notable 
instance  of  this  kind  is  Boorman  v.  Brown,  3 
Adolph.  &  Ellis,  511 ;  11  C.  &  Finn.  (H.  of  L.) 
1.  A  form  of  declaration  In  case  for  goods 
sold  and  delivered  is  given  in  Stephen  on 
Pleadings  (page  120).  But  we  find  In  the  deci- 
sions indications  that  since  the  remedy  in 
assumpsit  developed  from  trespass  on  the 
case  the  courts  have  Inclined  to  treat  as  ex 
contractu  actions  for  breaches  of  agreements 
creating  such  obligations  as  otherwise  the 
law  would  not  impose ;  whereas  actions 
'  founded  on  a  breach  of  duty  imposed  by  law, 
whether  stipulated  for  in  a  contract  or  not 
are  deemed  ex  delicto.  It  cannot  be  said  the 
cases  uniformly  deny  the  option  to  sue  in 
contract  or  tort,  even  when  the  obligation 
violated  conld  have  no  source  outside  of  an 
agreement  of  the  parties.  28  Am.  &  Eng. 
Ency.  Law,  616.  In  other  words,  trespass 
on  the  case  is  sometimes  treated  as  a  remedy 
concurrent  with  assumpsit  for  breach  of  an 
agreement.  28  Am.  &  Eng.  Ency.  Law,  626; 
Burnett  v.  Lynch,  5  B.  &  C.  589;  Boorman 
V.  Brown,  supra.  But  we  think  there  is  a 
growing  tendency  to  distinguish  the  two  rem- 
edies, and  refuse  the  one  in  tort  if  the  gist  of 
the  grievance  is  a  breach  of  a  duty  existing 
only  by  force  of  a  contract.  The  line  of  de- 
marcation grows  more  vivid  in  the  later  opin- 
ions, and  runs  between  violations  of  obliga- 
tions imposed  solely  by  contract  and  those 
imiMsed  by  law,  without,  or  concurrently 
with,  a  contract.  If  the  law  of  Its  own  pol- 
icy fastens  a  duty  on  a  perscm  or  class  of  per- 
sons, and  tbis  duty  is  violated,  an  action  in 
tort  may  be  maintained  by  the  party  aggriev- 
ed, even  though  be  has  taken  a  stipulation 
for  the  observance  of  the  duty.  But  if  the 
breach  is  of  a  duty  arising  solely  from  a  con- 
tract aud  only  noticed  by  the  law  because 
it  redresses  breaches  of  contractual  obliga- 
tions, in  our  judgment  the  weight  of  modem 
authority  Is  against  the  view  that  an  action 
in  tort  for  damages  will  lie.  In  such  in- 
stances assumpsit  is  the  appropriate  remedy 
and  an  ample  one.  In  the  one  case  the  gen- 
eral Issue  at  common  law  Is  non  assumpsit ; 
in  the  other,  not  guilty ;  and  regard  to  these 
forms  of  answer  will  assist  in  ascertaining 
what  on  the  facts,  is  the  proper  remedy,  as 
was  illustrated  by  Chief  Justice  Gibson  in 
Zell  V.  Arnold,  2  Pen.  &  W.  (Pa.)  292.  In 
said  case  the  declaration  averred  the  defend- 
ant, who  was  a  millwright,  undertook,  for  a 
reasonable  consideration,  to  build  a  mill  and 
carding  machine,  and  to  grade  a  brook  to 
plaintiff's  dam;  but  had  so  carelessly  and 
unskillfuUy  laid  out  the  water  course  and 
built  the  mill  the  water  would  not  flow  along 
the  race,  depriving  plaintiff  of  the  use  of  his 
mill;  for  which  delinquency  damage  was 
prayed.  The  case  was  connected  with  a  con- 
tract or  engagement  by  defendant;    but  It 


Digitized  by 


Google 


1030 


109  SOUTHWESTERN  REPORTER. 


(Moi 


will  be  observed  the  default  was  In  respect 
of  a  duty  imposed  by  law,  even  If  It  was  not 
stipulated  for;  and  In  the  particular  case 
there  was  no  stipulation.  The  defendant  in 
holding  himself  out  as  a  millwright  and  en- 
gaging to  do  work  at  said  trade,  was  bound 
to  possess  and  use  reasonable  sicill.  The 
court  said :  "These  (viz.,  the  remedies  in  as- 
sumpsit and  case)  are  sometimes  concurrent 
remedies ;  as  in  an  action  against  a  carrier 
who  may  be  made  to  respond  either  immedi- 
ately on  the  contract  which  affords  a  specific 
ground  of  action,  or  on  the  custom  which 
raises  a  duty  to  carry  the  goods  safely ;  and, 
as  the  one  or  the  other  form  is  adopted,  so 
may  the  count  be  Joined  with  other  counts 
soimding  in  contract  or  tort.  Law  of  Car- 
riers, 117.  In  all  cases  where  the  action  is 
not  on  the  contract,  but  for  the  breach  of  a 
collateral  duty,  the  gist  is  a  personal  tort; 
as  where  a  smith  pricks  a  horse  in  shoeing, 
or  a  farrier  kills  him  by  bad  medicines  or 
neglect" 

Equally  definite  is  the  opinion  in  Nevin 
V.  Pullman  Car  Co.,  106  111.  222,  235,  46  Am. 
R^.  688.  Referring  to  Boorman  v.  Brown, 
supra,  and  cases  of  the  same  tenor,  the  court 
quoted  the  following  passages  from  opinions 
given  in  the  Exchequer  Chamber  and  House 
of  Lords:  "The  principle  in  all  these  cases 
would  seem  to  be  that  the  contract  creates 
a  duty,  and  the  neglect  to  perform  that  duty, 
or  the  nonfeasance,  is  a  ground  of  action 
upon  a  tort."  "I  think  that  judgment  of  the 
Court  of  Elzcbequer  Chamber  is  right,  for 
you  cannot  confine  the  right  of  recovery  mere- 
ly to  those  cases  where  there  is  an  employ- 
ment without  any  special  contract  But 
wherever  there  is  a  contract,  and  something 
to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract,  if  there 
is  a  breach  of  the  duty  in  the  course  of  ttiat 
employment,  the  plaintiff  may  recover,  either 
in  tort  or  In  contract."  The  opinion  of  the 
Supreme  Court  of  Illinois  iwints  out  that 
under  the  weight  of  authority,  the  doctrine 
of  the  excerpts  from  Boorman  v.  Brown  is 
only  partly  correct;  that  it  is  no  objection 
to  the  action  In  tort  that  the  duty  violated 
was  stipulated  for  if  it  was  imposed  by  law 
without  a  stipulation;  but  that  trespass  on 
the  case  will  not  lie  for  violation  of  a  duty 
dependent  solely  on  contract.  The  opinion 
then  says:  "It  is  often,  and  indeed  generally, 
stated,  the  action  lies  only  for  the  breach  of 
a  common-law  duty,  and  this  we  believe  to  be 
strictly  true ;  yet  there  is  some  confusion  in 
the  cases  as  to  what  Is  meant  by  a  common- 
law  duty,  growing  out  of  the  fact  that  it 
sometimes  arises  without  the  intervention  of 
a  contract,  and  sometimes  with  it;  and  In 
the  latter  case  it  Is  often  said,  as  in  the  case 
last  cited,  'the  contract  creates  the  duty ;'  and 
Willie  this  is  true  and  accurate  enough  In  a 
certain  sense,  yet  when  we  attempt  to  define 
with  precision  Just  when  the  action  will  lie 
and  when  it  will  not,  the  statement  Is  not 
Bufflciently  definite ;   for  it  must  be  conceded 


the  law  makes  it  the  duty  of  every  one  to 
perform  his  contract,  and  it  is  clear  case  will 
not  lie  for  the  breach  of  every  duty  created  by 
contract.  If  one  contracts  to  deliver  to  anoth- 
er a  load  of  wood,  or  pay  a  specific  sum  of 
mon^  on  a  given  day  and  fails  to  do  so,  an  ac- 
tion on  the  contract  alone  will  lie ;  and  yet  it 
is  manifest  in  the  case  supposed,  there  has 
been  a  breach  pf  duty  created  by  the  contract. 
•  •  •  The  general  principle  seems  to  be 
this:  Where-  the  duty  for  whose  breach  the 
action  Is  brought  would  not  be  implied  by 
law  by  reason  of  the  relations  of  the  parties, 
whether  such  relations  arose  out  of  a  con- 
tract or  not,  and  Its  existence  depends  solely 
upon  the  fact  that  It  has  been  expressly  stip- 
ulated for,  the  remedy  is  in  contract,  and  not 
in  tort;  when  otherwise,  case  is  an  aiqiro- 
prlate  remedy.  Of  course  assumpsit  is  a 
concurrent  remedy  with  case,  in  all  cases 
where  there  is  an  express  or  implied  con- 
tract" Chitty  treats  the  question  in  hand 
to  the  same  effect  in  several  passages.  1 
Chitty,  PI.  &  Pr.  pp.  152,  153.  We  quote 
from  a  modem  author:  "In  certain  relations 
which  are  usually  entered  Into  by  contract, 
the  law  Imposes  a  duty  that  arises  from  the 
relation  rather  than  the  contract  and  if  the 
duty  be  disregarded,  the  one  who  suffers  may 
sue  upon  the  agreement  or  may  treat  the 
wrong  as  a  tort,  and  bring  an  action  analo- 
gous to  that  of  trespass  on  the  case.  This 
duty  arises  on  the  part  of  carriers,  innkeep- 
ers, attorneys,  physicians,  farriers,  and  other 
skilled  mechanics,  etc.  *  *  *  If  there  be 
no  legal  duty  except  as  arising  from  the  con- 
tract there  can  be  no  election — the  party 
must  rely  upon  the  agreement  Thus,  if  one 
agree  to  take  the  charge  and  superintendence 
of  a  farm  for  a  year,  and  to  take  charge  aiid 
care  of  the  stock,  etc.,  there  is  no  legal  duty 
outside  the  contract;  and  an  action,  as  ou 
the  case  for  tort  will  not  lie  for  his  negli- 
gence. If  one  agrees  to  board  a  horse  for  an- 
other and  keep  him  in  a  separate  stall,  and 
negligently  put  him  in  a  stall  with  other 
horses,  and  he  is  kicked  and  Injured  in  con- 
sequence, the  negligence  cannot  be  charged  as 
a  tort,  for  tAere  i*  no  duty  outside  the  con- 
tract." BlUs,  Code  Pleading,  i  14.  The  re- 
mark Italicised  expresses  exactly  what  was 
done  in  the  Instruction  under  review — a 
breach  of  the  agreement  to  ship  by  the 
through  train  was  treated  as  negligence. 

Attending  to  the  e;>ecial  application  of  the 
foregoing  principles  in  actions  against  com- 
mon carriers  for  delays  In  shipment  and 
losses  of  goods,  we  find  the  books  replete  in 
statements  that  the  party  seeking  redress 
may  proceed  either  in  contract  or  tort  Clark 
V.  Railroad,  64  Mo.,  supra ;  3  Ency.  PI.  &  Pr. 
818;  3  Hutchinson,  g  1324  of  M.  &  O.  Ed. 
(740  Orig.  Ed.).  But  in  this  class  of  actions, 
as  in  others,  we  apprehend  the  right  to  pro- 
ceed in  tort  exists  only  when  the  carrier's 
default  is  in  respect  of  a  duty  which  the  law 
imposes  even  though  nothing  is  said  about 
it  in  the  contract  of  shipment    "Where  the 
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gravamen  of  tbe  declaration  Is  solely  for  a 
breach  of  duty  and  founded  on  the  custom 
(I.  e.,  the  law  relating  to  the  duties  of  a  car- 
rier), the  action  Is  in  tort;  but  if  the  cause 
of  action  as  stated  is  for  a  breach  of  the 
agreemoit,  the  action  is  on  contract"  See  3 
Ency.  PI.  &  Pr.  821,  and  cases  cited.  Also: 
"It  may  be  «tated  as  an  abstract  proposition 
ttiat  where  the  duty  of  a  common  carrier  to  a 
passenger  is  not  one  which  Is  implied  by  law 
by  reason  of  the  relation  of  the  parties,  but 
depends  solely  upon  the  fact  that  it  has  been 
expressly  stipulated  for,  the  remedy  is  In 
contract  and  not  in  tort ;  but  where  the  duty 
is  Implied  by  law  by  reason  of  the  relation  of 
the  parties,  or  where  the  passenger  sustains 
an  injury  by  reason  of  the  breach  of  a  duty 
which  the  railroad  owes  to  the  public  in  gen- 
eral, the  remedy  Is  in  tort"  15  Am.  &  Eng. 
Ency.  Law,  p.  1121.  "Unless  the  contract 
imposed  on  the  carrier  some  duty  or  obliga- 
tion in  respect  of  goods  which  the  law  iUelf 
would  not  impose  (all  Italics  ours),  and  which 
would  be  to  some  advantage  to  the  plaintiff 
in  an  action,  there  can  be  no  reason  why  it 
should  not  be  based  upon  the  contract  rather 
than  upon  the  duty."  3  Hutchinson,  Carriers 
(M.  &  D.  Ed.)  (  1331.  "As  a  general  mle 
where  there  is  a  breach  both  of  contract 
and  of  a  duty  imposed  tv  law,  as  in  case  of 
loss  or  Injury  by  a  common  carrier,  the 
plaintiff  may  elect  to  sue  either  in  contract 
or  tort"  4  Elliott,  Railroads,  (  1693.  And  see 
the  second  passage  we  have  quoted  from  Chit- 
ty's  Pleadings  (page  153) ;  also  28  Am.  &  Eng. 
Ency.  Law,  623,  632.  The  following  cases 
against  carriers  support  the  above  excerpts 
from  text-writers :  Kimball  v.  Railroad,  26  Vt 
247,  62  Am.  Dec.  567 ;  Arnold  v.  Railroad,  83 
111.  273.  280,  25  Am.  Rep.  386 ;  Nevin  v.  Car 
Co.,  106  111.  222,  46  Am.  Rep.  688;  Boaz  v. 
RaUroad,  87  Ga.  463,  13  S.  E.  711 ;  Nlcholl  v. 
Railroad,  89  Oa.  260,  15  S.  E.  309;  Clark 
V.  Railroad,  and  Hell  t.  Railroad,  supra. 
In  Emigb  T.  Railroad,  4  Biss.  (U.  S.)  114, 
Fed.  Cas.  No.  4,449,  the  court  said:  "As  I 
understand  it  the  subjects  proper  for  action 
on  the  case  are  of  two  distinct  classes.  First 
where  there  Is  a  tort  committed,  without 
force,  on  the  person,  character,  or  property  of 
the  plaintiff,  entirely  unconnected  with  any 
contract  Secondly,  when  there  is  a  contract 
either  express  or  implied,  frovt  which  a  com- 
mon-law  dutv  results,  an  action  on  the  case 
lies  for  a  breach  of  that  duty ;  in  which  case 
the  contract  is  laid  as  mere  inducement  and 
the  tort  arising  from  the  breach  of  duty  as 
the  gravamen  of  the  action."  Applying  the 
foregoing  doctrine  to  the  facts  of  the  present 
case^  we  find  the  agreement  breached  (1.  e., 
to  ^ip  plaintifTs  mules  In  the  morning  by 
the  through  freight)  did  not  create  a  duty 
which  the  law  would  imply  Independently  of 
the  agreement  The  obligation  implied  by 
law  was  not  that  the  company  would  ship 
by  said  train,  but  would  ship  without  un- 
reasonable delay.  Hence  we  bold  that,  for 
plaintiff  to  recover  fer  defendant's  refusal 


to  forward  according  to  the  agreement  he 
must  sue  in  contract  We  hold,  too,  that  the 
remedy  in  tort  could  not  be  made  available 
by  merely  charging  the  breach  of  the  agree- 
ment in  a  tortious  form ;  L  e.,  that  defendant 
neglected  to  ship  the  mules  according  to  con- 
tract. Neither  can  the  statement  be  amended 
in  the  circuit  court  to  change  the  case  from 
one  In  tort  to  one  in  contract,  as  the  amend- 
ment would  substitute  a  new  cause  of,  ac- 
tion for  the  one  tried  before  the  justice: 
Hansberger  v.  Railroad,  43  Mo.  196.  We 
are  mindful  that  the  rules  of  pleading  are 
relaxed  in  favor  of  complaints  before  magis- 
trates; but  the  present  complaint  does  not 
refer  to  a  contract,  and  to  amend  it  so  as  to 
set  one  forth  and  declare  for  a  breach  of  it  is 
not  permissible. 

If  we  are  correct  In  the  foregoing  views, 
plaintiff  can  recover  on  his  statement  only  by 
proving  defendant  negligently  delayed  for- 
warding his  mules  for  an  unreasonable  time 
after  they  were  delivered  to  it  Douglass 
T.  Railroad,  63  Mo.  App.  473;  Goldsmith  v. 
8.  S.  Co.  (D.  C.)  37  Fed.  806.  As  the  agent 
had  directed  plaintiff  to  bring  his  mules  to 
the  station  for  shipment,  it  was  the  legal 
dilty  of  defendant  to  ship  them  in  a  reason- 
able time  after  arrival,  even  if  the  alleged 
promise  to  do  so  by  the  through  train  was 
not  made.  What  was  a  reasonable  time 
should  bare  been  left  to  the  jury,  if  plain- 
tiff's recovery  must  hang  on  the  duty  impos- 
ed by  law  in  the  absence  of  an  agreement  as 
to  the  time  of  shipment  It  is  not  for  a  court 
to  pronounce  that  in  order  to  avoid  unrea- 
sonable delay,  the  defendant  was  bound  to 
ship  the  animals  by  the  first  train,  or  even 
on  the  day  they  were  delivered.  If  no  agree- 
ment controlled  the  matter,  defendant  was 
not  bound  to  ship  by  a  train  which  did  not 
accept  freight  except  under  a  special  order 
at  the  sUtion.  4  Elliott,  Railroads,  §  1555 ; 
Pennsylvania  Co.  v.  Clark,  2  Ind.  App.  146, 
27  N.  E.  586.  Whether  or  not  defendant  fell 
short  of  its  legal  duty  as  a  common  carrier, 
in  not  moving  the  mules  the  day  they  were 
delivered,  depends  on  the  cause  of  the  delay, 
which  may  have  happened  without  the  fault 
of  the  defendant  Delays  of  a  carrier  have 
a  different  status  in  law  from  a  failure  to 
carry  safely,  which  is  excused  only  when  due 
to  inevitable  accident  or  the  public  enemy. 
2  Hutchinson,  Carriers  (M.  &  D.  Ed.)  i  65:i. 
Delay  alone  does  not  establish  negligence. 
Ecton  V.  Railroad,  125  Mo.  App.  223,  102  S. 
W.  575.  And  as  negligence  is  the  gist  of  the 
case  plaintiff  must  establish  it  in  order  to  re- 
cover. McCrary  v.  Railroad,  109  Mo.  App. 
569,  83  8.  W.  82 ;  Witting  v.  Railroad,  101 
Mo.  631,  14  8.  W.  743,  10  L.  R.  A.  602,  20 
Am.  St  Rep.  636.  Instructing  that  neglect- 
ing to  ship  the  mules  "according  to  contract" 
rendered  defendant  liable  cannot  be  regarded 
as  a  proper  submission  of  the  facts  on  the 
issue  of  a  tortious  breach  of  duty.  The  jury 
should  be  left  to  say  whether  defendant's 
duty  as  a  carrier  to  forward  with  reasonable 
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dispatch  was  performed;  without  referring 
them  to  a  promise  to  forward  on  a  certain 
date,  which  Imposed  an  additional  contract- 
ual duty.  As  regards  defendant's  observance 
of  its  legal  duty,  the  essential  Inquiry  is, 
was  there  an  unreasonable  delay?  not,  was 
there  a  delay  beyond  the  date  the  parties 
agreed  on  for  shipment? 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


BROWN  T.  CONSOLIDATEa>  LIGHT,  POW- 
ER &  ICE  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  6,  180&    Retiearing  Denied 

May  4,  1908.) 

1.  XiLECTBicrrT — Charged  Defective  Wires — 
Death— Evidence. 

In  an  action  for  death  of  plaintiiTs  husband 
from  an  electric  shock  derived  from  a  brolten 
telephone  wire  overhanginK  the  sidewallc,  evi- 
dence keld  to  warrant  a  finding  tliat  the  tele- 
phone wire  received  the  deadly  current  from  de- 
fendant's defective  electric  light  wire. 

2.  Same— Neoliqence — Cabe  Rbquibed — Con- 
STBDcnoN  or  Lines. 

Where  prior  to  an  electric  storm  defendant's 
electric  light  wires  and  certain  telephone  wires 
underneath  were  both  in  first-class  condition, 
and  contact  could  be  brought  about  only  by  some 
disaster  of  a  nature  not  to  be  anticipated  or 
averted  by  human  slEill  and  foresight,  defendant 
was  not  negligent  in  the  construction  and  main- 
tenance of  its  line  prior  to  the  storm,  though 
required  to  exercise  the  highest  degree  of  care 
with  reference  thereto. 

3.  Same— Death  or  Pedestrian— Burden  oir 
Pboof— Res  Ipsa  LoQniraB. 

In  an  action  for  death  of  plaintiiTB  husband 
bjr  coming  in  contact  with  a  broken  telephone 
wire  heavily  charged  with  electricity  from  de- 
fendant's electric  light  wire,  and  hanging  about 
five  feet  al>ove  the  sidewalk,  proof  of  such  facts 
was  sufficient  to  require  defendant  to  show  that 
it  was  free  from  negligence  under  the  doctrine 
res  ipsa  loquitur. 

4.  Nkouobnck— Res  Ipsa  Loquittjb. 

The  burden  of  establishing  the  ultimate  fact 
of  negligence  rests  on  the  plaintilf  to  the  end 
of  the  case,  and  the  sole  function  of  the  doctrine 
les  ipsa  loquitur  in  a  case  to  which  it  applies  is 
to  raise  a  prima  facie  presumption  of  negligence 
from  a  given  state  of  facts  which  will  become 
conclusive  if  not  rebutted  by  opposing  evidence. 
[Bid.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {§  218,  271.] 

5.  BtECTBiciTT— Defective  Wires— Death  of 
Pedestrian— Neolioenoe. 

Where  defendant  electric  company  main- 
taining highly  charged  electric  light  wires  through 
a  city  street^  with  knowledge  of  the  occurrence 
of  an  electrical  storm  and  of  the  likelihood  of 
damage  to  its  poles  and  wires  by  lightning,  made 
no  tests  of  its  line  after  8:30  o'clock  p.  m.  while 
the  storm  was  in  progress,  but  closed  its  offices, 
and  intestate  was  killed  between  5  and  6  o'clock 
a.  m.  on  the  succeeding  morning  by  coming  in 
contact  witli  a  broken  telephone  wire  hanging 
just  al>ove  the  sidewalk  and  heavily  charged 
with  electricity  from  defendant's  defective  elec- 
tric light  wire,  defendant  was  negligent  in  failing 
to  make  a  proper  inspection. 

[Ed.  Note.— For  cases  in  point,  se«  Cent.  Dig. 
vol.  18,  Electricity,  {$  7-aj 
8.  Same— Pleading — ^Issues  and  Proof. 

Where,  in  an  action  against  an  electric 
c<»npany  for  causing  intestate's  death  by  a  heav- 
ily diaiged  wire  permitted  to  hang  over  the  side- 


walk, the  i)etition  alleged  that  defendant  negli- 
gently suffered  the  wire  of  a  street  railway  com- 
pany to  be  and  remained  on  the  street,  charged 
with  a  voltage  of  electricity  from  defendant's 
wire  sufficient  to  cause  death  to  any  person  com- 
ing in  contact  therewith  from  10  o'clock  p.  m. 
until  6  o'clock  a.  m.  on  the  succeeding  day,  it 
was  sufficient  to  notify  defendant  to  prepare  to 
meet  the  issue  of  negligence  in  failing  to  test  it* 
line  between  8:30  o'clock  on  the  preceding  night 
and  the  hour  of  intestate's  death. 

7.  Same — Care  Required. 

Where  an  electric  company's  line  was  dam- 
aged by  a  storm  so  that  a  telephone  wire  was 
burned  off  and  hung  heavily  charged  with  elec- 
tricity over  the  sidewalk,  defendant  was  entitled 
to  a  reasonable  opportunity  to  discover  and  lo- 
cate the  defect,  and  then  to  an  additional  reason- 
able time  within  which,  wliile  employing  the 
greatest  diligence,  to  recapture  and  render  barm- 
less  the  truant  current. 

8.  Same— Instructions. 

Where,  in  an  action  for  death  of  a  pedes- 
trian by  coming  in  contact  with  a  heavily  charg- 
ed telephone  wire  hanging  over  the  sidewalk, 
which  received  the  electric  current  from  defend- 
ant's defective  electric  light  wire,  the  evidence 
warranted  a  finding  of  defendant's  n^ligence  in 
failing  to  discover  and  remedy  the  detect  within 
a  reasonable  time  after  the  storm,  which  was 
alleged  to  have  caused  it,  an  instruction  directing 
a  verdict  for  defendant  if  defendant's  construc- 
tion was  in  proper  condition  when  the  storm  be- 
gan and  the  damage  was  caused  by  an  act  of 
God  or  other  cause  beyond  defendant's  control, 
notwithstanding  sufficient  time  had  elapsed  be- 
tween the  infliction  of  the  damage  and  intes- 
tate's death  for  defendant,  in  the  exercise  of 
ordinary  care,  to  have  discovered  the  damage 
and  removed  the  danger,  was  erroneous. 

9.  Same— Removal  of  Danoeboub  Wires. 

Where  a  telephone  wire  belonging  to  a  rail- 
way company  was  burned  off  and  hung  heavily 
charged  with  electricity  from  defendant's  elec- 
tric light  wire,  about  five  feet  from  the  sidewalk, 
defendant  electric  comi>any  was  entitled  to  cut 
such  telephone  wire  and  remove  it,  if  that  was 
the  quickest  and  most  practical  method  of  abat- 
ing the  danger. 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Jud^. 

Action  by  Annie  Brown  against  the  Con- 
solidated Light,  Power  &  Ice  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

John  A.  Eaton,  for  appellant.  George  V. 
Farrls  and  H.  W.  Currey,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of 
Bertie  Edgar  Brown,  deceased,  alleges  that 
her  husband's  death  occurred  while  he  was 
walking  on  the  sidewalk  on  a  public  street 
in  Webb  City,  and  was  the  result  of  contact 
with  a  fallen  telephone  wire,  which  the  neg- 
ligence of  defendant  had  caused  to  become 
charged  with  a  deadly  current  of  electricity 
and  to  remain  where  it  had  fallen  to  the 
street  to  menace  the  safety  of  pedestrians. 
Verdict  and  judgment  were  for  plaintiff  in 
the  sum  of  $4,000,  and  the  cause  is  here  on 
the  appeal  of  defendant. 

At  about  6:15  o'clock  In  the  morning  of 
September  3,  1006,  Mr.  Brown  started  from 
bis  home  in  Webb  City  to  go  to  a  butcher 
shop  on  the  east  side  of  Allen  street  between 
Vine  and  Arch  streets.  He  walked  south  oa 
the  sidewalk  on  the  east  side  of  Allen  street, 
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a  paved  tborougbfare,  and  bad  reached  a 
point  about  25  feet  away  from  the  shop  when 
death  overtook  blm.  Mo  one  saw  him  receive 
bis  death  stroke,  bat  in  a  few  moments  there- 
after a  passerby  found  him  lying  on  the  side- 
walk unconscious  and  gasping  for  breath, 
and  In  another  moment  he  was  dead.  A  sear- 
ed wound  across  the  left  side  of  his  face 
showed  that  he  had  just  received  a  violent 
bnrn  which  the  surroundings  disclosed  had 
been  Inflicted  by  electricity  of  high  potentiali- 
ty. The  Southwest  Missouri  Electric  Rail- 
way Company  was  operating  an  electric 
street  railroad  along  Allen  street,  and  In  con- 
nection therewith  maintained  a  private  tele- 
phone system.  A  line  of  poles  set  near  the 
east  line  of  the  street  served  the  double  pur- 
pose of  carrying  the  wires  which  supported 
the  trolley  wire  for  the  railroad  and  the  two 
telephone  wires,  which,  constituting  a  metal- 
lie  circuit,  formed  the  necessary  connection 
between  the  switchboard  at  the  central  of- 
fice and  the  telephone  Instruments  maintain- 
ed at  stations  along  the  line.  This  telephone 
line  crossed  at  right  angles  Arch  and  Vine 
streets,  which  ran  east  and  west,  and  the 
wires  were  set  about  2  feet  apart  and  about 
25  feet  above  the  sidewalk.  Defendant  was 
engaged  in  the  business  of  furnishing  electric 
light  and  power  for  public  and  private  use 
In  Webb  City,  and  the  method  it  employed 
for  transmitting  currents  of  electricity  was 
through  overhead  wires  strung  along  the 
public  streets.  One  of  its  lines  ran  along  the 
south  side  of  Vine  street,  and  at  the  south- 
east comer  of  the  Intersection  of  that  street 
with  Allen  street  a  pole  45  feet  high  support- 
ed an  arc  light  suspended  from  the  end  of 
an  arm  which  projected  to  the  center  of  the 
square  formed  by  the  intersection  of  the 
streets.  The  wires  which  fed  this  lamp  were 
carried  on  a  cross-arm  attached  to  the  pole, 
and  crossed  Allen  street  at  a  height  of  from 
10  to  16  feet  above  the  telephone  wires.  They 
were  insulated,  each  carried  a  current  of 
more  than  SOO  volts,  and,  so  far  as  the  direct 
evidence  discloses,  they  were  properly  attach- 
ed to  the  cross-arm  and  were  in  a  condition 
of  good  repair  on  the  evening  preceding  the 
accident  The  telephone  pole  which  support- 
ed at  the  north  end  the  section  of  the  tele- 
phone wires  crossed  by  defendant's  said  light 
wires  was  about  25  feet  north  of  defendant's 
pole  described,  and  the  pole  at  the  south  end 
of  that  section  was  near  the  butcher  shop, 
approximately  150  feet  south  of  Vine  street, 
and  perhaps  20  feet  south  of  the  point  where 
Mr.  Brown  fell.  Five  or  6  feet  north  of  the 
latter  point  was  a  dead  shade  tree.  It  was 
discovered  that  during  the  night  preceding 
the  accident  a  fire  bad  occurred  in  the  top  of 
defendant's  pole  at  the  place  where  the  cross- 
arm  was  attached,  that  the  insulation  had 
been  burned  off  of  the  light  wires,  and  that 
the  cross-arm  had  been  burned  in  two.  This 
had  caused  the  light  wires  to  drop  down  to 
the  telephone  wires  with  the  result  that  the 
west  one  of  the  latter  wires  had  been  burned 


until  It  had  parted  and  had  fallen  to  the 
street,  and  one  of  the  light  wires  rested  on 
the  east  telephone  wire  with  no  Insulation 
l>etween  them  at  the  point  of  contact.  The 
south  end  of  the  broken  telephone  wire  re- 
mained attached  to  the  pole  near  the  butcher 
shop.  Between  that  pole  and  the  dead  tree 
where  It  was  caught  in  failing  it  looped 
down  to  a  height  of  not  more  than  5  feet 
above  the  sidewalk,  and  the  loose  end  of  the 
wire  depended  from  the  north  side  of  the  tree 
to  the  street,  where  it  lay  sputtering  electric 
fire.  Under  normal  conditions  the  current 
carried  on  this  wire  was  atwut  20  volts — not 
enough  to  endanger  the  safety  of  a  person 
who  might  come  in  contact  with  it.  It  Is 
evident  from  the  conditions  described  by  the 
witnesses  that  this  wire  which,  beyond  ques- 
tion, caused  the  death  of  Mr.  Brown,  was 
charged  at  the  time  with  a  foreign  current 
of  sufficient  power  Instantly  to  kill  a  person. 
From  the  position  of  his  body  it  appears  that 
Mr.  Brown  passed  safely  by  the  tree,  but  ac- 
cidently  came  In  contact  with  the  wire  where 
it  was  looped.  That  he  failed  to  discover  its 
presence  in  time  to  avoid  It  was  probably  due 
to  the  fact  that,  owing  to  the  early  hour  and 
the  weather  conditions,  it  was  not  easy  to  be 
seen.  It  is  claimed  by  plaintiff  that  the  va- 
grant current  came  from  defendant's  light 
^Ire,  while  defendant  insists  that  it  did  not, 
or,  at  least,  that  the  evidence  falls  to  show 
that  it  did,  and  in  support  of  this  contention 
points  to  the  fact  that,  since  there  was  no  di- 
rect communication  between  the  electric  light 
wire  and  the  wire  with  which  the  deceased 
came  in  contact,  the  Inference  that  the  cur- 
rent came  from  defendant's  wire  necessarily 
would  be  the  result  of  mere  speculation.  In 
the  absence  of  appliances  for  the  arresting 
of  the  progress  of  foreign  currents  of  high 
power  which  might  reach  the  telephone  wires, 
the  natural  course  for  a  current  received 
from  defendant's  wire  in  the  manner  claimed 
by  plaintiff  would  have  been  to  travel  over 
the  contacting  telephone  wire  to  the  switch- 
board, and  thence  back  over  the  other  wire 
to  the  point  where  it  had  been  grounded  by 
falling  to  the  street  That  the  current  in  the 
present  Instance  did  not  pursue  this  course 
and  result  in  burning  out  the  switchboard  was 
due  to  the  installation  of  cut-off  appliances, 
w^hich  at  regular  Intervals  along  the  line 
formed  a  connection  between  the  two  wires  of 
a  nature  to  permit  the  transmission  along 
the  regular  channel  of  low  currents,  but 
which  would  throw  over  the  cut-off  to  the 
other  wire  a  current  of  greater  potentiality 
than  100  volts,  thereby  forming  what  is  called 
a  short  circuit  and  preventing  the  destructive 
current  from  reaching  and  passing  through 
the  switchtMard.  One  of  such  cut-offs  con- 
nected the  two  wires  a  short  distance  south 
of  the  butcher  shop,  and  it  is  the  contention 
of  plaintiff  that  the  current  which  killed 
her  buslmnd  was  received  from  defendant's 
wire  by  the  east  telephone  wire,  traveled 
thereon  south  to  this  cut-off,  thence  across  to 
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the  east  wire,  and  back  north  to  the  place 
where  the  broken  end  reached  the  ground.  A 
rainstorm  accompanied  by  pronounced  elec- 
tric disturbances  occurred  between  8  o'clock 
and  midnight  of  the  preceding  evening.  At 
about  8:30  o'clock  an  employe  of  defendant 
In  charge  of  Its  office  tested  the  lights 
throughout  the  city  by  the  aid  of  an  appara- 
tus for  that  purpose,  and  found  then  In  prop- 
er condition.  It  Is  conceded  that  such  test 
would  have  disclosed  the  existence  of  any 
serious  leakage  of  electricity.  No  other  tests 
were  made  that  evening,  and  at  about  12 
o'clock  the  employ^  closed  the  office  and 
went  home.  At  about  half  past  11  o'clock, 
and  while  the  storm  was  In  progress,  street 
cars  on  the  Allen  street  line  were  unable  to 
run  for  awhile,  owing  to  an  Interference  with 
the  power,  and  electric  fire  was  noticed 
among  ithe  telephone  wires  near  the  place 
where  Brown  afterwards  met  his  death.  At 
1  o'clock  a  witness  who  lived  nearby  discov- 
ered that  the  top  of  defendant's  pole  at  the 
corner  of  Allen  and  Vine  streets  was  afire. 
He  telephoned  the  operator  of  the  Bell  Tele- 
phone Company,  who  called  up  defendant's 
office,  and,  obtaining  no  response,  notified 
the  fire  department.  Firemen  went  to  the 
place,  saw  the  nature  of  the  fire,  and  return- 
ed without  doing  anything. 

The  facts  stated  are  undisputed  in  essen- 
tial particulars.  It  is  alleged  in  the  petition 
"that  the  defendant  on  the  2d  and  3d  days  of 
September,  1906,  negligently  permitted  the 
insulage  to  be  burned  ofT  of  its  wires  at  the 
Intersection  of  Vine  and  Allen  streets  In  said 
city,  and  negligently  permitted  its  wires  on 
said  Vine  and  Allen  streets  to  get  out  of  re- 
pair and  thereby  cause  Its  (the  said  defend- 
ant's) wire  to  burn  at  said  intersection  of 
Vine  and  Allen  streets,  by  which  said  negli- 
gence the  posts  and  arms  holding  and  sup- 
porting defendant's  said  wire  were  burned 
off,  and  the  defendant's  said  wire  fell  down 
upon  the  wires  of  the  Southwest  Missouri 
Railway  Company,  used  for  telephoning  as 
aforesaid,  causing  the  said  wires  to  swag 
down  or  break  and  to  come  near  enough  to 
the  ground  on  said  Allen  street  to  permit  the 
persons  traveling  thereon  to  come  in  contact 
therewith,  which  said  wire  of  the  said  street 
car  company  was  charged  with  a  dangerous 
and  deadly  voltage  of  electricity  from  the  de- 
fendant's wire,  and  by  reason  of  said  negli- 
gence and  all  of  the  negligences  herein  charg- 
ed the  said  defendant's  wire  came  In  contact 
with  the  telephone  wire  of  the  said  railway 
company,  and  by  reason  whereof  the  cross- 
arm  holding  the  defendant  light  company's 
wire  was  broken  off  and  fell  down  upon  the 
said  telephone  wire  of  the  said  street  railway 
company  and  the  wire  of  the  said  railway 
company  was,  by  reason  of  all  said  negli- 
gence, broken,  and  fell  down  and  upon  said 
Allen  street  and  the  part  thereof  designed  for 
foot  travelers,  and  the  wire  so  fallen  laid 
against  the  wire  and  wires  of  the  defendant 
light    company    which    said    defendant    had 


negligently  failed  to  keep  Insulated,  and 
which  was  so  negligently  maintained  as  to 
render  It  certain  that  volts  of  electricity 
would  be  communicated  to  any  wire  coming 
in  contact  with  them,  or  any  thereof;  and 
the  defendant  knew  on  the  2d  day  of  Sep- 
tember, 1906,  or  by  the  exercise  of  that  degree 
of  care  required  of  It  should  have  known, 
that  said  telephone  wire  of  said  railway  com- 
pany would  be  by-  It  burned  in  two  and  fall 
to  the  ground,  and  would  be  so  charged  with 
electricity  by  contact  with  defendant  light 
company's  wire  and  render  it  dangerous  to 
the  life  of  pedestrians,  and  negligently  failed 
to  take  any  precautions  to  prevent  said  wire 
from  falling,  or  to  prevent  injury  to  persons 
by  electricity  communicated  by  defendant's 
wire  after  It  had  fallen,  and  said  fallen  wire 
of  said  street  railway  company  was  kept 
charged  with  a  heavy  voltage  of  electricity  by 
contact  with  the  wires  of  defendant,  but  said 
defendant  negligently  failed  to  take  any  pre- 
cautions to  prevent  said  wire  from  falling  or 
to  prevent  persons  from  being  injured  there- 
by, or  by  electricity  communicated  by  and 
through  defendant's  wires ;  and  said  defend- 
ant negligently  suffered  said  wire  of  said 
street  railway  company  to  be  and  remain  on 
the  said  street  charged  with  a  voltage  of 
electricity  from  defendant's  wire  sufficient  to 
cause  death  to  any  person  coming  in  contact 
therewith  from  10  o'clock  p.  m.,  September 
2, 1006,  to  6  o'clock  a.  m.,  September  3, 1906." 
At  the  conclusion  of  the  evidence  the  court 
refused  defendant's  request  for  an  instruc- 
tion peremptorily  directing  a  verdict  in  its 
favor,  and  submitted  the  cause  to  the  Jury  on 
the  issues  defined  in  the  first  instruction  giv- 
en at  the  instance  of  plaintiff  as  follows: 
"The  court  Instructs  the  jury  that,  if  you  find 
from  the  evidence  that  on  or  about  the  3d 
day  of  September,  1906,  the  Southwest  Mis- 
souri Street  Railway  Company,  with  the 
knowledge  of  the  defendant  company,  was 
maintaining  a  wire  or  wires  used  for  tele- 
phone strung  on  poles  on  and  along  the  east 
Bide  of  Allen  street  In  Webb  City,  and  that 
the  defendant  company  also  maintained  its 
wires  strung  on  poles  on  and  along  Vine 
street  across  Allen  street,  and  that  at  the 
crossing  of  said  Allen  and  Vine  street  the 
wires  of  said  street  railway  company  passed 
under  the  wires  of  the  defendant  company 
so  maintained  on  Vine  street,  and  shall  find 
that  the  wires  of  defendant  company  so 
maintained  on  Vine  street  were  kept  charg- 
ed with  electricity  of  sufficl^t  voltage  to  kill 
a  person  coming  In  contact  therewith,  aud 
that  on  the  night  of  September  2d,  or  early 
morning  of  September  3,  1906,  the  wires  of 
the  defendant  company  began  burning  at 
the  point  where  said  wires  of  defendant  com- 
pany and  said  street  railway  company  cross- 
ed on  said  Vine  street,  and  that  the  pole  and 
arms  used  to  sustain  defendant  company's 
wires  were  burned  so  that  said  arms  fell 
down  on  the  wires  of  said  street  car  com- 
pany so  that  the  insulage  of  the  defendant 
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rdiupanjr's  wires  burned  off  at  that  point,  and 
the  defendant  company's  wires  with  the  In- 
sulage  BO  burned  off  came  In  contact  with  the 
said  telephone  wire,  and  that  the  said  tele- 
phone wire  sagged  down  or  was  broken  and 
laid  on  or  Immediately  above  the  sidewalk  on 
said  Allen  street  and  In  so  close  proximity 
to  snld  sidewalk  as  to  come  in  contact  with 
I>er8onB  lawfully  traveling  thereon,  and  shall 
find  that  said  wire  so  fallen  or  sagged  down 
on  said  sidewalk  was  charged  with  a  voltage 
of  electricity  communicated  to  it  by  the  de- 
fendant's wires  at  the  point  where  the  Insulage 
was  burned  off,  If  yon  find  it  was  burned  off, 
and  shall  find  that  said  fallen  wire  so  Charg- 
ed with  a  deadly  voltage  of  electricity  laid 
upon  or  Immediately  swung  above  the  said 
sidewalk  for  a  space  of  time  sufSdent  to  en- 
able defendant  by  the  nse  and  exercise  of  a 
high  degree  of  care  and  skill  which  may  be 
used  under  the  same  and  similar  circumstan- 
ces to  have  known  that  the  insulage  was 
burned  off  of  Its  wire  at  said  point  and  that 
the  arm  supporting  its  wires  at  the  said  cross- 
ing of  Vine  and  Allen  streets  had  fallen  down 
on  the  wires  of  said  street  car  company  and 
laid  upon  the  wires  of  the  said  street  car  com- 
pany at  the  point  where  the  insulage  had 
been  burned  off,  and  to  have  known  by  the 
exercise  of  such  care  that  said  wire  of  said 
defendant  company  so  charged  with  electric- 
ity from  its  wires  lay  upon  or  swung  imme- 
diately above  said  sidewalk  on  said  Allen 
street,  and  In  such  position  as  to  cause  the 
death  of  one  coming  In  contact  with  said 
wire,  then  you  are  authorized  to  find  that  the 
defendant  was  guilty  of  negligence  In  permit- 
ting said  wire  of  said  street  railway  company 
to  be  on  the  sidewalk  in  said  Allen  street 
charged  with  electricity  communicated  to  It 
from  the  wire  of  the  defendant  company ; 
and  If  you  Shall  further  find  from  the  evi- 
dence plaintiff's  husband,  without  fault  on 
his  part,  and  while  being  rightfully  upon  said 
sidewalk,  came  In  contact  with  said  fallen 
wire,  and  was  thereby  killed,  then  your  find- 
ing will  be  for  the  plaintiff." 

In  the  instructions  given  on  behalf  of  de- 
fendant, the  court  charged  the  Jury,  In  part, 
as  follows:  "If  the  Jury  believe  from  the 
evidence  In  this  case  that  at  and  prior  to  the 
burning  of  the  cross-arm  upon  defendant's 
pole  Its  wires  were  properly  Insulated,  and 
that  the  cross-arm  of  said  pole  was  set  fire 
by  some  means  other  than  the  act  or  omission 
of  the  defendant  and  the  insulation  was 
burned  off  by  said  Qre,  you  cannot  find  that 
It  resulted  from  the  negligence  of  the  defend- 
ant, and  your  verdict  should  be  for  the  de- 
fendant." 

The  argument  made  by  defendant  may  be 
condensed  Into  five  leading  propositions,  viz. : 
(1)  onie  evidence  falls  to  sustain  the  conten- 
tion of  plaintiff  that  her  husband's  death 
was  caused  by  electricity  communicated  from 
defendant's  wire  to  the  telephone  wires.  (2) 
It  does  not  support  the  allegation  that  the 
contact  between  the  wires  which  originated 


during  the  preceding  night  was  the  result  of 
any  defect  In  defendant's  wires,  pole,  or 
cross-arm,  but  does  disclose  affirmatively  that 
the  damage  to  these  appliances  was  due  to 
an  act  of  God,  or  to  some  cause  beyond  the 
control  of  defendant.  (3)  The  facts  adduced 
do  not  tend  to  accuse  defendant  of  negligence 
in  falling  to  discover  and  repair  the  defect 
during  the  period  that  elapsed  between  its 
origin  and  the  accident.  (4)  Should  these 
propositions  be  rejected,  still  the  Judgment 
should  not  be  permitted  to  stand,  since  the 
petition  states  with  particularity  the  specific 
acts  of  negligence  constituting  the  cause  of 
action,  and  the  only  act  of  negligence,  if  any, 
supported  by  the  evidence  and  submitted  in 
the  instructions,  is  outside  the  scope  of  those 
pleaded.  (5)  The  instructions  of  plaintiff  are 
erroneous  in  this  particular:  In  submitting 
to  the  Jury  the  issue  of  defendant's  negli- 
gence in  failing  to  discover  the  defect  and 
consequent  danger  to  pedestrians  on  the 
street,  the  Jury  were  not  told  that  defendant 
was  entitled  to  a  reasonable  time  in  which 
to  remove  the  danger  after  it  should  have 
known  of  its  existence. 

The  first  two  of  the  foregoing  propositions 
win  be  discussed  together.  The  nature,  char- 
acteristics, and  apparent  vagaries  of  electric- 
ity by  no  means  are  perfectly  understood  In 
the  science  of  the  present  day ;  but  it  Is  well 
known  that  a  current  of  electricity  will  trav- 
el in  a  circuit  to  reach  its  antipodal  pole, 
will  follow  the  line  of  least  resistance,  and. 
when  not  closely  confined  to  Its  prescribed 
course  by  insulation,  will  ovepfiow  into  and 
appropriate  other  channels  of  easy  travel 
with  which  it  may  come  in  contact  The 
fact  that  Mr.  Brown  was  killed  Instantly  by 
touching  the  severed  and  fallen  telephone 
wire  shows  beyond  question  that  his  body 
became  a  part  of  the  circuit  over  which  a 
current  of  Intense  force  passed  In  traveling 
to  Its  attractive  point.  That  current  was  an 
alien  to  that  channel,  and  may  be  likened  to 
an  escaped  wild  beast  running  at  large. 
Tracing  back  from  the  body  of  its  victim,  Its 
trail  easily  may  be  followed,  in  the  light  of 
the  facts  adduced  by  plaintiff,  to  the  place 
where  it  found  release  from  confinement. 
First,  we  are  led  south  over  the  death-deal- 
ing wire  to  the  cut-off,  an  appliance  specially 
designed  to  restrict  the  range  of  an  Invad- 
ing current  to  a  short  circuit,  thence  across 
to  the  companion  telephone  wire,  and  thence 
north  over  It  to  the  pole  of  defendant,  where 
it  was  found  to  be  connected  with  defend- 
ant's highly  charged  wire  and  with  no  In- 
sulation between  them.  We  do  not  seriously 
regard  the  contention  of  defendant  that  the 
destructive  current  must  have  come  from  the 
trolley  wire  of  the  street  railway  company. 
No  connection,  direct  or  remote,  was  shown 
to  exist  between  these  wires.  The  fact  that 
the  street  cars  were  stopped  during  the  storm 
indicates  nothing  more  than  that  the  natural 
electrical  disturbances  then  prevailing  Inter- 
fered in  some  way,  not  disclosed,  with  the 
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current  that  serred  as  the  power  to  run  the 
cars.  And  the  fact  that  electric  fire  appear- 
ed among  the  telephone  wires  while  the  cars 
were  stopped,  in  the  absence  of  a  showing  of 
any  defects  resulting  from  the  construction 
or  111  repair  of  those  wires  and  their  appur- 
tenances, can  lead  to  do  other  reasonable  con- 
cluslcm  tlian  that  lightning  had  found  its 
way  on  those  wires — perhaps  the  same  bolt 
that  set  defendant's  pole  afire.  We  are  not 
holding  that  these  facts  are  wholly  worthless 
from  an  evidentiary  standpoint  The  Jury 
were  entitled  to  consider  them  In  solving  the 
issue  of  whether  the  fatal  current  was  trans- 
mitted from  defendant's  wire  or  came  from 
some  other  quarter;  but  we  do  hold  that 
they  do  not  so  mystify  the  situation  as  to 
compel  us  to  say,  as  a  matter  of  law,  that 
the  source  of  the  current  was  made  by  the 
evidence  a  matter  of  mere  conjecture,  and 
therefore  is  not  presented  as  a  fact  of  def- 
inite ascertainment.  In  showing  the  creation 
by  the  crossing  of  the  light  and  telephone 
wires  of  a  natural  conduit  for  the  electric 
fluid,  which  its  laws,  in  all  reason,  would 
prompt  it  to  take,  plaintifF  sustained  her 
burden,  and  should  not  be  defeated  by  the 
mere  fact  that  at  an  earlier  hour  than  the 
time  when  this  current  was  diverted  from 
defendant's  wire  there  were  manifestations  of 
the  presence  on  the  telephone  wires  of  anoth- 
er foreign  current,  the  source  of  which  is  not 
explained  by  the  evidence,  except  on  the  the- 
ory that  it  was  natural  and  not  artiflcial. 
Under  such  circumstances  to  say  that  the 
lethal  shock  must  have  come  from  the  trolley 
wire,  would  be  to  give  predominance  in  law 
to  an  Inference  largely  drawn  from  surmise 
and  speculation  over  one  naturally  and  log- 
ically following  directly  from  its  evidentiary 
facts.  All  of  the  direct  evidence  shows  that 
immediately  before  the  storm  defendant's 
pole,  wires,  and  cross-arm  were  in  their  prop- 
er places,  had  been  faultlessly  constructed, 
were  in  good  repair,  and  were  so  far  above 
the  telephone  wires  (which  were  also  in  first- 
class  condition)  that  contact  between  them 
could  be  brought  about  only  by  some  disas- 
ter of  a  nature  not  to  be  anticipated  nor 
averted  by  human  skill  and  foresight.  The 
circumstantial  evidence  Introduced  by  plaintiff 
demonstrates  beyond  peradventure  that  de- 
fendant then  was  not  in  fault  In  any  partic- 
ular, no  matter  by  what  standard  of  care  Its 
conduct  may  be  measured.  We  concede  the 
rule  announced  by  the  Supreme  Court  in 
Gannon  v.  Gas  Company,  145  Mo.  502,  46  S. 
W.  968,  47  S.  W.  907,  43  L.  R.  A.  605,  which, 
applied  to  the  facts  before  us,  would  compel 
us  to  hold  that  under  proper  pleadings  plain- 
tiff, to  make  out  a  prima  facie  case  of  neg- 
ligence against  defendant,  would  be  required 
to  prove  only  the  facts  that  her  husband  was 
killed  by  a  shock  of  electricity  communicat- 
ed by  defendant's  wire  to  that  which  he 
encountered,  and  that  the  burden  of  proof 
then  would  devolve  on  defendant  to  establish 
the  fact  that  such  transmission  had  not  re- 


sulted from  Its  negligence.  But  It  must  be 
borne  In  mind  that  in  all  cases  including 
those  where  it  is  proper  to  apply  the  doctrine 
of  res  Ipsa  loquitur  the  burden  of  establish- 
ing the  ultimate  fact  of  negligence  abides 
with  the  plaintiff  to  the  end  of  the  case,  and 
the  sole  function  of  the  doctrine  is  to  raise 
a  prima  facie  presumption  of  negligence  from 
a  given  state  of  facts  which  will  become  con- 
clusive if  not  rebutted  by  opposing  evidence. 
Where  the  evidence  offered  by  the  defendant 
tends  to  contradict  such  presumption,  it  was 
held  In  the  Gannon  Case  that  an  issue  of 
fact  is  presented  to  go  to  the  Jury;  but, 
where,  as  in  the  present  case,  the  evidence 
of  both  parties  disproves  the  allegation  of 
negligence,  the  presumption  is  overthrown, 
and  the  court  should  declare  as  a  matter  of 
law  that  the  plaintiff  has  failed  to  sustain 
bis  burden.  Guided  by  these  principles,  we 
do  not  hesitate  to  say  that  the  evidence 
wholy  fails  to  support  the  charge  of  negli- 
gence on  the  part  of  defendant  in  existence 
prior  to  the  storm  With  the  fact  conceded 
in  effect  by  all  of  the  witnesses  that  the  pole, 
wires,  and  cross-arm  were  in  good  condition, 
the  Inference  that  they  were  not  in  good  con- 
dition, springing  as  it  must  from  the  bare 
fact  that  the  cross-arm  burned  and  let  the 
wires  fall,  could  exist  only  in  flat  opposition 
to  the  testimony  of  the  witnesses  and  the 
plain  physical  facts  of  the  situation.  Since 
the  evidence  conclusively  negatives  the  alle- 
gation of  the  existence  of  such  negligence, 
that  issue,  raised  by  the  pleadings  alone, 
should  not  have  been  submitted  to  the  Jury 
as  one  of  fact,  and  the  instructions  given 
must  be  condemned  for  presenting  it 

Passing  to  the  third  proposition,  the  facts 
in  proof  do  strongly  tend  to  accuse  defend- 
ant of  negligence  In  falling  to  discover  the 
damage  wrought  to  its  property  by  the  storm, 
and  to  remove  the  dangerous  current  from 
accessibility  to  the  telephone  wire  before 
plaintiff's  husband,  while  lawfully  using  the 
street  came  within  Its  range.  The  law  im- 
posed on  defendant  the  duty  of  exercising  the 
highest  degree  of  care  to  protect  the  people 
using  the  public  streets  against  the  risk  of 
injury  from  the  highly  dangerous  agency  it 
transmitted  over  them.  As  we  observed  In 
WInkelman  v.  Electric  Light  Co.,  110  Mo. 
App.  184,  85  S.  W.  99,  the  utmost  care  In  the 
conduct  of  that  business  Is  only  reasonable 
care.  Knowing  as  It  did  of  the  occurrence 
of  a  severe  electrical  storm  and  of  the  likeli- 
hood of  damage  to  its  poles  and  wires  being 
inflicted  by  lightning,  it  appears  to  be  a  rea- 
sonable conclusion  that  defendant  was  neg- 
ligent In  making  no  test  after  8:30  o'clock 
in  the  evming  to  ascertain  if  any  trouble  to 
the  lines  had  been  caused  by  the  storm  and 
In  closing  its  office  at  midnight  Certainly 
it  Is  not  unreasonable  to  say  that  an  ordi- 
narily careful  and  prudent  i>er8on  In  charge 
of  defendant's  business,  while  exercising  the 
highest  degree  of  care,  would  have  bethought 
him  to  make  the  test^  which  he  could  have 
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have  made  without  leaving  bis  office,  and  not 
to  close  his  office  until  the  natural  disturb- 
ances had  ceased  and  all  danger  from  their 
possible  after  effects  had  passed.  Plaintiff 
was  entitled  to  go  to  the  Jury  on  the  Issue 
of  whether  the  conduct  of  defendant  In  this 
respect  measured  up  to  the  standard  of  care 
Imposed  by  law. 

As  to  the  fourth  point,  we  are  of  opinion 
that  the  averments  of  the  petition  are  broad 
enough  to  include  the  act  of  negligence  last 
discussed.  In  charging  that  "defendant  neg- 
ligently suffered  said  wire  of  said  street  rail- 
way company  to  be  and  remain  on  the  said 
street  charged  with  a  voltage  of  electricity 
from  defendant's  wire  sufficient  to  cause 
death  to  any  person  coming  in  contract 
therewith  from  10  o'clocic  p.  m.,  September 
2,  1906,  to  6  o'cloclc  a.  m.,  September  3,  1906," 
defendant  was  distinctly  notified  to  prepare 
to  meet  the  issue  of  negligence  occurring 
during  the  time  stated.  That  issue,  there- 
fore, is  within  the  scope  of  the  petition..  The 
views  expressed  necessitate  the  conclusion 
that  no  error  was  committed  in  overruling 
the  demurrer  to  the  evidence. 

The  fifth  proposition  Is  meritorious.  In 
the  performance  of  Its  duty  to  exercise  tlie 
highest  degree  of  care  defendant  was  enti- 
tled to  a  reasonable  opportunity  to  discover 
and  locate  the  short  circuit,  and  then  to  be 
allowed  a  reasonable  time  while  employing 
the  greatest  diligence  to  recapture  or  render 
Innocuous  the  truant  current.  The  Instruc- 
tions of  plaintiff  omitted  the  last-mentioned 
element  from  the  hypothesis,  and.  In  so  do- 
ing, are  erroneous.  Plaintiff  relies  on  the 
Gannon  Case  to  Justify  the  omission,  but, 
wb^  rightly  construed  and  applied  to  the 
particular  facts  under  consideration,  no  prin- 
ciple announced  In  that  case  is  found  to  be 
at  variance  with  what  we  have  said.  As  the 
case  must  be  remanded  for  another  trial  on 
account  of  the  errors  noted.  It  is  proper  to 
state  that  the  instruction  given  at  the  request 
of  defendant  above  quoted  is  not  in  harmony 
with  the  views  expressed.  That  instruction, 
in  effect,  directed  a  verdict  for  defendant 
should  the  jury  find  that  the  pole,  wires,  and 
cross-arm  were  In  a  proper  state  of  construc- 
tion and  repair  when  the  storm  began,  and 
that  the  damage  to  them  was  caused  by  an 
act  of  God  or  other  cause  beyond  the  con- 
trol of  defendant,  notwithstanding  they  fur- 
ther might  believe  that  sufficient  time  had 
elapsed  between  the  infliction  of  the  damage 
and  the  death  of  Mr.  Brown  for  defendant, 
in  the  exercise  of  due  care,  to  have  discov- 
ered the  damage  and  removed  the  danger 
from  the  street.  The  vice  of  the  Instruction 
lies  In  Its  attempt  to  withdraw  from  the  con- 
sideration of  the  Jury  the  only  act  of  negli- 
gence pleaded  which  finds  support  in  the  evi- 
dence. Practically  it  Is  equivalent  to  a  de- 
murrer to  the  evidence,  and,  for  the  reasons 
appearing  In  our  discussion  of  the  questions 
arising  on  the  demurrer,  should  not  have  been 
given. 


There  is  no  merit  In  the  suggestion  of  de- 
fendant that  In  any  event  It  should  not  be 
pronounced  negligent  for  falling  to  remove 
the  danger  by  cutting  the  fallen  telephone 
wire,  the  property  of  the  railway  company 
over  which  defendant  had  no  control.  On 
finding  that  wire  appropriated  by  Its  escaped 
current  and  thereby  converted  Into  an  in- 
strument of  danger  to  pedestrians,  defendant 
would  have  had  the  right  to  cut  and  remove 
it,  if  that  were  the  quickest  and  most  practi- 
cal method  of  abating  the  danger.  Exigent 
demands  of  human  safety  override  considera- 
tions of  mere  property  rights. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


BALLENTINE  et  al.  v.  MERCER. 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  6,  1908.    Rehearing  Denied 

May  4,  1908.) 

1.  JUBOBS — OOMPETBKOT— INTEEEST. 

In  a  suit  by  brokers  for  commissions  earn- 
ed in  procuring  a  tenant,  real  estate  agents  who 
were  not  associated  with  plaintiffs  in  business, 
nor  interested  in  the  case  m  any  way,  were  not 
by  reason  of  their  vocations  alone  rendered  in- 
competent as  jurors ;  and  hence  a  ruling  by  the 
trial  court  that  they  could  be  removed  only  by 
peremptory  challenge  was  proper. 

2.  Same— "INTEKKST  is  the  Cause." 

By  the  term  "interest  in  the  cause,"  rendei^ 
Ing  a  person  incompetent  to  serve  as  a  Juror,  is 
meant  an  interest  either  direct  or  indirect  in 
the  subject-matter  of  the  particular  action,  and 
not  a  mere  general  interest  in  the  class  of  sul>- 
jects  to  which  the  particular  action  belongs,  as 
such  interest  carries  no  marlc  of  suspicion  ei- 
ther of  malice  or  favor. 

3.  Bbokebs  —  Actions  fob  Commissions  — 
Questions  foe  Jubt. 

In  an  action  by  a  broker  for  commissions 
in  procuring  a  tenant  for  defendant,  whether  or 
not  plaintiff  was  employed  by  defendant  or  re- 
quested by  him  to  act  for  him  in  procuring  a 
tenant  held,  under  the  evidence,  a  question  for 
the  jury. 

4.  SaHK— CONTBACTS  FOB   COMPENSATION— IM- 
PLIED Agreements. 

The  mere  fact  that  a  broker  without  re- 
quest, but  of  his  own  volition,  brings  a  customer 
to  a  vendor,  will  not  of  itself  imply  an  agree- 
ment on  the  part  of  the  vendor  to  pay  for  the 
services  thus  thrust  upon  him,  though  the  broic- 
er's  act  may  produce  valuable  results  to  the 
vendor. 

5.  Same— Evidence— BuBDEN  op  Pboof. 

In  an  action  by  a  broker  for  commissions  in 
procuring  a  tenant  for  defendant,  the  burden  is 
upon  the  plaintiff  to  show,  not  only  that  be 
brought  a  customer  to  defendant  with  whom 
defendant  dealt,  but  also  that  the  services  per- 
formed by  plaintiff  were  performed  either  at  the 
request  of  defendant  or  with  the  mutual  under- 
standing that  they  were  to  be  rewarded  with 
reasonable  compensation. 

6.  Same  —  Existence    of    Relation  —  Facts 
Showing. 

Where  a  conversation  between  a  broker  and 
one  for  whom  he  performed  services,  the  subse- 
quent conduct  of  the  parties,  and  the  circum- 
stances of  the  transaction  showed  that  the  per- 
son for  whom  the  services  were  performed  must 
have  known  that  the  services  which  were  of- 
fered for  his  benefit  were  to  be  employed  for  his 
benefit  alone,  and  that  they  were  offered  by  the 
broker  with  the  expectation  of  receiving  the  usu- 
al commission  for  them,  their  acceptance  by  the 
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person  to  whom  they  were  offered  implied  an 
agreement  of  employment  of  the  broker  as  agent, 
and  was  safficient  to  establish  between  the  par- 
ties the  relation  of  principal  and  agent. 

7.  Same— Evidence— Psoor  Required. 

Where  a  broker  approached  a  person  who 
was  seeking  a  tenant  for  a  place  in  his  posses- 
sion, and  offered  to  procure  a  tenant  for  him,  the 
broker,  in  order  to  show  employment  sufficient 
to  support  his  claims  for  commissions  for  pro- 
curing the  tenant,  was  not  required  to  do  more 
than  to  show  from  all  the  facts  and  circum- 
stances that  defendant  knew  be  was  a  broker, 
who  in  the  prosecution  of  bis  vocation  was  of- 
fering his  services  to  defendant,  and  was  not  ap- 
proaching him  as  a  representative  of  the  other 
party. 

8.  Same— Defenses. 

Where  a  broker  procured  a  tenant  for  one 
by  whom  he  was  employed  for  such  purpose, 
which  tenant  was  ready,  able,  and  willing  to  take 
the  property  on  the  terms  proposed  by  the  prin- 
cipal, the  fact  that  the  broker  did  not  seek  other 
customers  who  might  be  willing  to  pay  more 
for  the  property  did  not  preclude  him  from  re- 
covering his  commissions  from  the  person  seeking 
the  tenant  bj  indicating  that  the  broker  did 
not  conduct  himself  as  agent  of  the  person  from 
whom  be  sought  the  commissions. 

0.    SaUB— BlTBDBN    OF    PBOOF. 

Where,  in  an  action  by  a  broker  for  com- 
missions for  procuring  a  tenant  for  defendant, 
the  defense  was  that  the  broker  waa  the  agent 
of  the  tenant  procured,  the  burden  of  proof  was 
on  defendant  to  show  the  existence  of  such 
agency. 
10.  Same— Evidence— Sufficienct. 

In  an  action  by  a  broker  for  commissions 
in  procuring  a  tenant  for  defendant,  evidence  ex- 
amined, and  held  insufficient  to  show  a  dual 
agency  of  plaintiff  for  both  the  defendant  and 
the  tenant. 

Appeal  froin  Circuit  Court,  Jackson  Coun- 
ty :  E.  P.  Gates,  Judge. 

Action  by  Louis  Ballenttne  and  others 
against  J.  R.  Mercer.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Karnes,  New  &  Krauthoff,  (or  appellant. 
Clarence  I.  Spellman  and  Edw.  Wright  Tay- 
lor, for  respondents. 

JOHNSON,  J.  Plaintiffs,  who  were  part- 
ners engaged  In  the  real  estate  business  in 
Kansas  City,  brought  tills  action  to  recover 
a  commission  alleged  to  be  due  them  from 
defendant  The  case  was  tried  to  a  Jury, 
and  verdict  for  $1,170  was  returned  In  favor 
of  plaintiffs,  and,  after  Ineffectually  moving 
for  a  new  trial,  defendant  appealed  from 
the  judgment  entered  on  the  verdict. 

Complaint  is  made  of  the  action  of  the 
trial  court  in  overruling  defendant's  chal- 
lenge of  jurors  for  cause.  On  the  examina- 
tion of  the  panel  touching  the  qualifications 
of  Its  members  to  sit  on  the  jury,  It  was  dis- 
closed that  two  were  real  estate  agents,  but 
were  not  associated  in  business  with  plain- 
tiffs, nor  Interested  In  the  case  in  any  wise. 
Counsel  for  defendant  challenged  them  for 
cause,  and,  after  an  adverse  ruling,  peremp- 
torily challenged  them.  The  Jurors  were  not 
Incompetent,  and  the  trial  court  rightly  held 
they  could  be  removed  only  by  peremptory 
challenge.  We  are  cited  by  defendant  to 
Eberle  r.  St.  Louis  Public  Schools,  11  Mo. 
■.M7,  Fine  t.  St.  Louis  Public  Schools,  30  Mo. 


ICC,  and  Fulweller  ▼.  City  of  St  Louis,  CI 
Mo.  479,  in  support  of  the  contention  that 
the  jurors  were  incompetent  In  all  of  these 
cases  the  challenged  juror  had  a  pecuniary 
interest  in  the  cause.  Our  attention  is  not 
directed  to  any  authority  which  holds  a  Juror 
incompetent  on  the  sole  ground  that  his  voca- 
tion is  the  same  as  that  followed  by  one  of 
the  litigants.  The  statutes  contain  no  such 
provision,  nor  Is  the  position  of  deCendant 
countenanced  by  the  rules  and  principles  of 
the  common  law.  They  allowed  "a  prin- 
cipal challenge"  (analogous  to  tbe  present 
challenge  for  cause)  "whenever  ttie  cause  as- 
signed carried  with  It  prima  facie  evident 
marks  of  suspicion  either  of  malice  or  favor." 
3  Blackstone's  Com.  303.  The  ground  that 
the  objectionable  Juror  had  an  interest  in  the 
cause  was  one  for  which  a  principal  challenge 
might  be  made.  By  tbe  term  "interest  In  the 
cause"  is  meant  an  interest  either  direct  or 
indirect  in  the  subject-matter  of  the  particu- 
lar action,  and  not  a  mere  general  interest 
in  the  class  of  subjects  to  which  the  particu- 
lar ^action  belongs.  A  merchant  farmer,  or 
servant  is  not  disqualified  to  be  a  Juror  in 
an  action  to  which  another  merchant,  farmer, 
or  servant  is  a  party,  though  the  subject- 
matter  may  be  of  peculiar  Interest  to  his 
calling.  Very  likely  every  member  of  the 
Jury  selected  had  an  Interest  of  his  own  in 
the  subject  of  compensation  of  agents  and 
brokers,  since  nearly  every  person  who  owns 
property  or  engages  in  business  is  compelled 
at  some  time  to  employ  agents  to  buy,  sell, 
or  act  for  him.  An  interest  of  that  character 
"carries  no  mark  of  suspicion  either  of  mal- 
ice or  favor,"  and  therefore  is  not  a  disquali- 
fication. The  objection  must  be  ruled  against 
defendant. 

It  Is  argued  by  defendant  with  much  earn- 
estness and  ability  that  bis  request  for  an 
instruction  directing  a  verdict  In  bis  favor 
should  have  been  granted.  Plaintiffs  allege 
In  tbe  petition:  "That  during  August  and 
September,  1905,  the  defendant  was  the  own- 
er of  a  leasehold  interest  in  and  to  the  south 
one-half  of  lot  No.  9,  Swope's  addition  to  the 
city  of  Kansas  City,  Jackson  county.  Mo., 
and  as  such  he  employed  the  plaintiffs  as  his 
agent  to  negotiate  a  lease  and  procure  him 
a  tenant  for  the  first  floor  of  the  west  50  feet 
of  the  aforesaid  premises.  In  pursuance  of 
said  employment  and  appointment  tbe  plain- 
tiffs, as  such  agent  of  the  defendant,  pro- 
cured the  United  Cigar  Stores  Company  to 
lease  the  said  first  floor  of  the  west  60  feet  of 
said  premises  from  the  defendant,  and  that 
as  a  result  of  the  efforts  of  the  plaintiffs  in 
this  behalf,  tbe  defendant  made  a  lease  and 
conveyed  bis  leasehold  Interest  on  or  about 
September  19,  1905,  in  and  to  tbe  first  floor 
of  the  west  50  feet  of  the  said  premises  to  tbe 
said  United  Cigar  Stores  Company  at  and  for 
the  rental  of  $9,600  per  year  for  a  period  of 
five  years,  or  $48,000  for  the  entire  period. 
•    *    •    That  In  negotiating  said  lease  and 
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procuring  said  tenant  their  services  were 
and  are  reasonably  worth  and  of  value 
of  $1,200,  and  that  they  have  demanded 
payment  of  the  defendant,  which  has  been 
refused."  In  addition  to  a  general  denial,  the 
defendant  alleged  In  his  answer  ''that  at  all 
the  times  stated  In  the  petition  plaintiffs  were 
actively  engaged  on  behalf  of  the  United 
Cigar  Stores  Company,  of  Chicago,  111.,  In 
endeavoring  to  procure  from  the  defendant  a 
lease  for  the  property  described  In  the  peti- 
tion, and  were  not  acting  In  any  way  as  the 
agent  of  the  defendant  In  the  premises.  At 
all  of  the  times  stated  in  the  petition  of  the 
plaintiffs,  plaintiffs  were  actively  engaged 
In  endeavoring  to  rent  property  other  than 
the  property  owned  by  the  defendant  to 
various  parties,  and  especially  to  United  Ci- 
gar Stores  Company."  The  reply  was  a  gen- 
eral denial. 

The  evidence  Introduced  by  plaintiffs  dis- 
closed the  following  facta:  some  time  be- 
fore the  alleged  employment  plaintiffs  had 
acted  as  agents  In  the  sale  of  store  property 
on  Main  street.  In  Kansas  City,  to  a  Mr. 
Turner,  and  had  been  employed  by  him  to 
procure  a  tenant  for  the  property.  Pursuant 
to  this  employment,  they  entered  Into  nego- 
tiations with  the  United  Cigar  Stores  Com- 
pany— a  concern  extensively  engaged  In  the 
operation  of  retail  cigar  stores  In  various 
cities,  with  headauarters  in  Chicago — and 
had  reached  a  point  where  their  customer 
agreed  to  take  the  property  on  the  terms  pro- 
posed, when,  after  some  delay,  their  prin- 
cipal, Mr.  Turner,  concluded  to  relet  the  prop- 
erty to  the  tenant  then  occupying  it  This  left 
plaintiffs  with  a  good  customer  on  their  hands 
who  was  willing  to  pay  a  large  rental  for 
first-class  btislness  property  on  the  principal 
retail  street  In  the  city.  Defendant  was 
lessee  of  a  business  house  on  one  of  the  busi- 
est comers  of  that  street,  and  his  term  had 
five  years  yet  to  run.  He  had  sublet  the 
comer  room  on  the  first  floor  to  a  druggist 
whose  term  was  about  to  expire,  and  who 
bad  decided  not  to  renew  his  lease.  Learn- 
ing that  the  room  was  to  become  vacant,  one 
of  the  plaintiffs  telephoned  defendant,  and 
thus  relates  the  conversation  they  had: 
"Well,  I  called  him  up,  I  asked  him,  I  says: 
'Is  that  building  on  the  corner  that  was  oc- 
cupied by  the  Owl  Drug  Store  vacant?'  He 
says  It  was.  I  told  him  I  thought  I  could  get 
him  a  tenant.  I  asked  him  the  price:  He 
said  $700  a  month.  I  says:  'I  will  come 
up  to  see  yon.'  He  said,  'All  right,  come 
right  up.'"  Plaintiff  went  to  the  store,  and 
bad  this  conversation  with  defendant:  "We 
went  down  in  the  basement  there,  and  I  toid 
him  as  soon  as  I  got  down  there,  I  could  find 
htm  a  good  tenant  He  asked  me  then  for 
what  business,  and  I  told  him.  *  *  *  I 
told  him  for  a  cigar  store.  He  said  that — 
then  he  says:  'I  don't  believe  I  will  rent  It 
for  $700  a  month.'  I  says:  'Well,  what  can 
you  rent  it  for?'    He  says:    'I  will  take  $800 


a  month  for  It.'  'Now,'  he  says,  before  that 
he  says:  'I  don't  know  whether  I  want  to 
rent  It  for  a  cigar  store  or  not.'  I  says:  'I 
have  got  a  mighty  good  customer.  They  are 
mighty  good  people.  They  will  pay  their 
rent  every  month.'  He  asked  me  who  they 
were,  and  I  told  him.  I  told  him  the  United 
Cigar  Stores  Company.  As  soon  as  he  heard 
it  was  the  cigar  store  company,  he  became 
more  interested.  1  told  him  I  thought  I 
could  get  that  price.  I  says:  'Will  you  give 
me  until  Tuesday  on  it?'  He  says,  'Xes;  I 
will  give  you  until  Tuesday,  and,  if  you  can- 
not close  It  by  Tuesday,  I  will  give  you  until 
October  1st.'  •  •  ♦  Q.  What  did  he  mean 
for  what  purpose?  A.  He  would 'give  me 
the  agency  of  the  building  to  rent  it"  Coun- 
sel for  defendant  objected  to  the  answer  of 
the  witness  as  not  stating  what  the  defendant 
said,  and  being  a  conclusion  on  the  part  of 
the  witness.  "The  Court:  The  objection 
Is  sustained.  Q.  Don't  tell  the  Jury  your  con- 
struction of  It  Tell  the  Jury  what  Mr.  Merc- 
er said  to  you;  use  his  language.  Did  you 
reach  an  agreement  with  Mr.  Mercer?  A. 
■Most  assuredly;  yes,  sir.  Q.  State  what 
he  said.  A.  Well,  be  told  me  that  he  would 
give  me  until  October  to  rent — until  Tuesday 
it  was  to  rent,  I  believe,  the  building.  Q. 
For  what  price?  A.  $800  a  month.  Q.  For 
how  long?  A.  For  the  remaining  term  of 
his  lease,  five  years."  Following  this  con- 
versation, plaintiffs  corresponded  with  the 
United  Cigar  Stores  Company,  and  in  a 
short  time  one  of  the  ofiBcers  of  the  company 
came  to  Kansas  City,  was  introduced  by 
plaintiffs  to  defendant,  and  shortly  thereafter 
procured  a  lease  from  defendant  imder  the 
terms  of  which  he  rented  the  storeroom,  for 
which  his  company  promised  to  pay  a  month- 
ly rental  of  $750  for  the  first  two  years  and 
$800  for  the  remaining  tbree  years.  Some 
time  after  the  transaction  was  closed,  Mr. 
Boone,  one  of  the  plaintiffs,  telephoned  de- 
fendant about  the  commission,  and,  finding 
defendant  disposed  to  raise  some  question 
about  it,  turned  the  telephone  over  to  his 
partner,  Mr.  Ballentlne,  who  continued  the 
conversation,  of  which  he  gives  the  follow- 
ing version:  "After  we  found  the  deal  was 
closed,  Mr.  Boone  called  up  Mr.  Mercer.  I 
was  in  the  office,  and  beard  his  side  of  the 
conversation.  After  talking  a  little  bit  with 
Mr.  Mercer,  he  handed  the  telephone  to  me, 
and  he  says:  'You  talk  to  bim.'  There  seem- 
ed to  be  some  dispute  about  the  commission, 
and  I  talked  with  Mr.  Mercer,  and  Mr.  Merc- 1 
er  seemed  to  think  that  the  commission  was 
too  much.  Q.  What  amount  did  you  name? 
A.  $1,200.  I  told  him  that  was  the  customary 
and  usual  commission  in  such  cases.  I  had 
never  made  any  deals  for  any  less.  He  then 
spoke  about  he  thought  he  ought  to  have  a  di- 
vision of  the  commission.  I  told  him  It  was 
not  customary  to  divide.  Well,  he  said  he  was 
In  the  real  estate  business  himself.  I  told  him 
If  he  was  in  the  real  estate  business,  and 
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had  a  license,  and  was  a  regular  agent,  I 
would  divide  the  commission  with  him.  That 
was  customary.  He  invited  me  then  to  come 
up  and  see  him,  and  I  did  so  the  next  day.  I 
went  up  and  saw  him.  I  had  a  conversation 
with  him,  in  which  he  still  expressed  his 
idea  that  the  commission  was  too  high. 
•  ♦  •  I  told  him  I  would  leave  It  to  arbi- 
trators, if  it  was  not  all  right.  I  didn't  want 
anything  more  than  was  fair.  Then  he  said 
— we  said — I  got  a  little  bit  hot,  and  I  told 
him.  If  he  didn't  pay  it,  I  would  sue  him, 
although  I  never  sued  anybody  before  in  my 
life.  That  was  the  first  case  I  ever  bad. 
He  said,  well,  he  would  consult  with  bis  law- 
yer, and  let  me  know  In  a  day  or  two.  In  a 
day  or  two,  I  don't  know  whether  I  called  him 
up  again,  or  went  up  and  saw  him,  then  he 
told  me  his  lawyers  had  advised  him  not  to 
pay  the  commission.  I  have  not  seen  bim 
since." 

The  statement  of  the  transaction  given  by 
defendant  In  his  testimony  does  not  greatly 
differ  from  that  of  plaintiffs,  except  that  de- 
fendant denies  having  any  conversation  with 
plaintiffs  from  which  an  agreement  to  em- 
ploy them  might  be  inferred.  He  testified 
as  follows  with  reference  to  the  controversy 
which  followed  the  execution  of  the  lease: 
"I  received  a  letter,  I  think  It  was  about 
Saturday  In  the  afternoon  mall  and  on  Mon- 
day I  got  a  telephone  call  asking  me  If  any- 
thing— if  everything — ^was  closed  up  by  the 
cigar  company,  and  if  it  was  satisfactory,  and 
I  said,  'Xes.'  *  •  •  He  [Mr.  Boone]  says: 
'When  can  I  come  np  and  get  my  commission, 
1  said,  "Ck)mmls8lon — I  don't  owe  you  any 
commission.  I  have  not  employed  you  to 
rent  any  store  for  me,  or  do  any  work  for 
me.'"  Q.  Prior  to  that  time  bad  Ballentlne 
&  Boone  said  anything  to  you  about  a  charge 
for  what  they  had  done,  what  their  charge 
would  be?  A.  Not  at  all.  Q.  What  answer 
did  Mr.  Boone  make  when  you  made  that 
statement?  A.  He  said,  'I  certainly  did 
bring  a  tenant  down  to  you.'  I  said:  'You 
certainly  did  not.  You  brought  a  tenant 
to  me.  That  was  the  man  that  you  were 
working  for.  You  were  not  working  for  me. 
I  never  had  authorized  you  to  work  for  me.' 
Q.  What  did  he  say  to  that?  A.  He  said: 
'You  certainly  did;  and  we  shall  expect  a 
commission.'  Q.  Did  you  make  any  response 
to  that?  A.  I  said:  'Even  if  I  had  employed 
you,  I  am  practically  In  the  real  estate  busi- 
ness myself,  and  you  could  not  get  but  halt 
of  It  anyhow.'  I  said:  'I  will  go  and  see  my 
attorneys  In  this  matter  anyhow.' " 

Plaintiffs  assert  they  were  not  employed 
by  the  United  Cigar  Stores  Company  either 
in  the  negotiations  with  Mr.  Turner  or  in 
those  with  defendant.  It  is  certain  they  re- 
ceived no  compensation  from  the  company, 
nor  any  promise  of  a  commission.  One  of 
them  does  epeitk  of  the  company  as  "our 
ollent";  but,  when  fairly  interpreted,  the 
entire  testimony  of  plaintiffs  contains  no 
Intimation  of  the  existence  of  a  confidential 


relation  between  them.  Throughout  the 
whole  transaction  they  evidently  regarded 
the  company  as  a  valuable  customer  with 
whom  they  might  consununate  a  profitable 
deal  for  a  principal  who  bad  desirable  prop- 
erty to  lease  on  satisfactory  terms. 

Defendant  introduced  in  evidence  the  dep- 
osition of  the  officer  of  the  United  Cigar 
Stores  Company  who  had  charge  of  the  rent- 
ing of  the  property.  Witness  was  not  asked 
whether  he  had  employed  the  plaintiffs ;  but 
from  what  he  did  say  the  Inference  is  ir- 
resistible that,  had  the  question  been  asked. 
It  would  have  been  answered  in  the  negative. 
He  Identified  some  telegrams  and  letters  re- 
ceived from  plaintiffs  during  the  progress 
of  the  negotiations  with  Mr.  Turner  and  de- 
fendant, and  It  is  contended  by  defendant 
this  correspondence  shows  plaintiffs  were 
acting  in  both  matters  as  the  representative 
of  the  company,  or,  at  any  ra1«,  were  at- 
tempting to  serve  two  mastera  A  careful 
consideration  of  the  letters  convinces  us 
that  their  contents  are  consistent  with  the 
claim  of  plaintiffs  that  they  were  not  em- 
ployed by  defendants,  and  are  not  indicative 
of  any  bad  faith  toward  either  Mr.  Turner 
or  defendant.  A  witness  Introduced  by 
plaintiffs  testified  that,  shortly  after  the 
lease  was  executed,  he  met  defendant  at 
lunch,  who  told  him  of  the  renting  of  the 
property,  and,  in  answer  to  a  question  of  the 
witness,  stated  that  Ballentlne  &  Boone  had 
rented  it  for  htm.  This  conversation  is  de- 
nied by  defendant 

The  argument  of  defendant  that  the  de- 
murrer to  the  evidence  should  have  been 
sustained  may  be  summarised  under  two 
heads:  First,  that  the  evidence,  when  con- 
sidered In  the  light  most  favorable  to  plain- 
tiffs, still  falls  to  show  that  defendant  em- 
ployed plaintiffs  or  requested  them  to  act 
for  him;  and,  second,  the  evidence  does 
show  that  plaintiffs  were  employed  by  the 
United  Cigar  Stores  Company,  and  therefore 
could  It  reasonably  be  said  they  were  like- 
wise employed  by  defendant  Then  they 
were  attempting  to  serve  two  principals 
whose  interests  were  antagonistic,  without 
the  knowledge  and  consent  of  both  to  sudi 
dual  employment 

Turning  to  the  first  of  these  propositions, 
we  shall  refer  to  the  principles  of  law  Igr 
which  we  are  to  be  guided  in  its  solution. 
The  mere  fact  that  a  broker  without  re- 
quest but  of  his  own  volition,  brings  a  cus- 
tomer to  a  vendor,  will  not  of  Itself  Imply 
an  agreement  on  the  part  of  the  vendor  to 
pay  for  services  thus  thrust  upon  him.  Offi- 
cious intermeddling  in  the  business  affairs 
of  others,  though  it  may  produce  valuable 
results  to  the  Interested  parties,  should  go 
unrewarded.  The  burden  was  on  plaintiffs 
to  show,  not  only  that  they  brought  defend- 
ant a  customer  with  whom  he  dealt,  but  that 
the  service  was  performed  either  at  the  re- 
quest of  defendant  or  with  the  mutual  un- 
derstanding that  it  waa  not  voluntarily  prof- 
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fered,  but  was  to  be  rewarded  with  reason- 
able compensation.  It  was  said  in  Hlemens 
T.  Goerger,  51  Mo.  App.  686:  "But  a  re- 
quest, whether  shown  by  direct  or  Inferential 
evidence,  is  essential  in  all  cases  of  con- 
tracts, and  It  is  not  the  law  that  such  re- 
quest may  be  Inferred  from  the  mere  fact 
that  one  renders  services  for  another  with- 
out objection  on  tlie  part  of  the  person  for 
whom  such  setrlces  were  rendered,  and  that 
such  fact  amounts  to  an  acceptance  of  the 
services  with  a  promise  to  pay  for  the  same." 
The  statement  of  this  principle  in  the  follow- 
ing extract  from  the  opinion  In  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Yorkston,  11 
Misc.  Rep.  340,  32  N.  Y.  Bupp.  263,  is  as 
clear  and  pointed  as  any  to  be  found  In  the 
books:  "It  Is  well  settled  that  If  a  broker, 
without  a  previous  request,  brings  a  cus- 
tomer to  a  vendor,  and  the  latter,  without 
further  acceptance  of  the  broker's  services, 
takes  the  customer,  the  broker  is  not  entitled 
to  compensation.  The  owner  Is  not  obliged 
to  refuse  a  possible  customer  because  serv- 
ices wbicb  he  has  not  requested  have  been 
obtruded  upon  him.  Nor  can  he  be  enticed 
into  a  liability  for  commissions  without  his 
knowledge.  In  order  to  entitle  the  broker 
to  commissions,  there  must  either  be  an  ac- 
tual employment  or  a  ratification  and  ac- 
ceptance of  the  broker's  acts,  but  in  such 
case  tbe  Intent  to  ratify  must  be  plain,  and 
snrdy  there  could  be  no  ratification  where 
no  claim  was  made  by  the  broker,  and  the 
fact  that  he  was  acting  as  broker  was  not 
drawn  to  the  attention  of  the  seller  at  tbe 
time.  If  there  was  no  agency  or  agreement 
to  employ  plaintiff,  defendant's  subsequent 
acts  in  consummating  a  bargain  with  a  party 
Introduced  by  plaintiff  would  not  create  a 
liability.  The  mere  fact  that  plaintiff  had 
been  instrumental  in  bringing  the  parties  to- 
gether, as  any  third  party  might  have  vol- 
unteered to  do,  would  not  debar  tbe  defend- 
ants from  treating  with  him,  nor,  if  they 
did  so,  either  directly  or  through  plaintiff, 
would  it  establish  or  recognize  an  agency,  in 
tbe  absence  of  any  agreement  between  the 
parties  and  against  the  consent  of  tbe  de- 
fendants." Other  cases  in  point  to  which  we 
have  been  cited  are  Butts  v.  Ruby,  85  Mo. 
App.  405;  Brady  v.  Machine  Co.  (Sup.)  83 
N.  Y.  Supp.  668;  Haynes  V.  Fraser  (Sup.) 
78  N.  Y.  Supp.  7&4;  Fowler  v.  Horchke 
(Sup.)  65  N.  Y.  Supp.  636 ;  Downing  v.  Buck, 
136  Mich.  636,  98  N.  W.  388;  Barton  v.  Pow- 
ers,  182  Mass.  467,  65  N.  E.  826;  Viley  v. 
Pettlt,  96  Ky.  676,  29  S.  W.  438.  But  where 
the  conversation  of  the  parties,  their  sub- 
sequent conduct,  and  the  circumstances  of 
the  transaction  show  the  vendor  must  have 
known  that  the  services  were  offered  for  bis 
benefit — were  to  be  employed  in  his  behalf 
alone — and  that  they  were  being  offered  by 
the  broker  with  the  expectation  of  receiv- 
ing the  usual  commission  for  them,  tbe  ac- 
ceptance by  the  vendor  will  Imply  an  agree- 
ment for  the  employment  of  the  broker  a* 
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his  agent,  and  will  be  sufBcient  to  establish 
between  them  tbe  confidential  relation  of 
principal  and  agent.  It  Is  customary  for 
brokers  to  solicit  employment  Their  knowl- 
edge of  the  conditions  of  supply  and  de- 
mand, relating  to  the  commodities  In  which 
they  deal  and  of  persons  who  are  in  tbe 
market  to  buy  and  sell,  is  a  part  of  ttaelr 
stock  in  trade,  and  Is  an  Important  factor 
In  giving  value  to  their  services.  Gtoierally 
they  do  not  work  except  for  pay,  and,  when 
they  tender  their  services,  it  is  commonly 
understood  the  usual  commission  will  be  de- 
manded If  the  services  are  accepted  and 
prove  beneficial.  To  support  their  claim  for 
compensation,  plaintiffs  were  not  required  to 
do  more  than  to  show  from  all  the  facts  and 
circumstances  that  defendant  knew  they 
were  brokers,  who,  in  the  prosecution  of 
their  vocation,  were  offering  their  services 
to  blm  for  bis  benefit,  and  were  not  ap- 
proaching him  as  tbe  representative  of  the 
other  party  to  the  proposed  transaction.  As 
was  said  in  Hiemenz  v.  Goerger,  supra : 
"When  a  person  under  such  circumstances 
avails  himself  of  the  services  of  another,  the 
jury  may.  from  all  the  circumstances.  Infer 
a  previous  request" 

Tested  by  these  rules,  the  evidence  of 
plaintiffs  was  sufilclent  to  take  to  the  Jury 
the  issue  of  their  employment  by  defend- 
ant They  told  him  they  had  a  customer  in 
tow;  but  their  offer  was  to  serve  him.  He 
knew  they  were  soliciting  employment  and 
bis  acceptance  of  their  services  was,  in  ef- 
fect an  agreement  to  pay  them  a  reasonable 
commission.  With  these  facts  before  him, 
coupled  with  tbe  additional  evidence  of  the 
admissions  made  by  defendant  after  the 
lease  was  executed,  the  learned  trial  Judge 
could  not  well  do  otherwise  than  to  send  tbe 
case  to  the  Jury.  Defendant,  at  first,  admit- 
ted, not  only  to  plaintiff,  but  to  a  stranger 
to  the  transaction,  the  fact  of  the  employ- 
ment of  plaintiffs.  His  only  complaint  was 
of  the  amount  of  the  charge,  and  it  was  not 
until  that  subject  caused  an  Irreconcilable 
disagreement  that  be  raised  tbe  question  of 
plaintiffs'  employment 

There  Is  no  merit  In  the  argument  that 
plaintiffs'  conduct  in  not  seeking  other  cus- 
tomers who  might  be  willing  to  pay  more  for 
the  property  indicated  they  did  not  conduct 
themselves  as  tbe  agents  of  defendant  They 
procured  a  customer  who  was  ready,  able, 
and  willing  to  take  the  property  on  the  terms 
proposed  by  their  principal,  and  that  is  alt 
either  law  or  business  morals  required  of 
them.  It  may  be  said  with  good  reason  that 
the  result  of  hawking  the  property  around 
might  have  been  injurious  to  the  Interests  of 
their  principal.  Nor  do  we  think  plaintiffs 
fairly  may  be  criticised  on  the  ground  that 
during  a  certain  period  they  acknowledged 
allegiance  both  to  defendant  and  Mr.  Tur- 
ner, their  first  employer.  As  we  have  said, 
the  fact  indubitably  appears  from  the  evi- 
dence before  us  that  their  confld»itlal  rela- 
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don  with  Mr.  Turner  had  ceased  before  they 
sought  employment  from  defendant  Its 
termination  absolved  them  from  all  duty  to 
him,  and  left  plaintiffs  free  to  engage  in  the 
service  of  another  principal. 

Passing  to  the  second  proposition,  what 
we  shall  say  on  this  subject  will  sufiSciently 
dispose,  not  only  of  the  demurrer  to  the  evi- 
dence, but  also  of  the  objections  urged 
against  the  rulings  of  the  court  in  the  giv- 
ing and  refusal  of  instructions.  The  burden 
of  proof  was  on  defendant  to  show  plaintiffs 
were  the  agents  of  the  United  Cigar  Stores 
Company,  and  failed  to  disclose  the  fact  of 
their  dual  employment  to  both  principals. 
We  find  no  evidence  In  the  record  before 
us  from  which  it  reasonably  may  be  inferred 
that  plaintiffs  were  the  agents  of  that  com- 
pany. We  concede  isolated  expressions  are 
to  be  found  in  some  of  the  letters  written 
by  plaintiffs  to  the  company  which  are  con- 
sistent with  defendant's  theory,  but,  taken 
with  the  context,  they  are  equally  as  con- 
sistent with  the  contrary  view,  and  doubt- 
less should  be  considered  as  mere  courteous 
assurances  of  efforts  put  forth  by  plaintiffs 
to  transact  business  with  the  company  as 
with  a  customer  with  whom  they  would  deal 
at  arm's  length.  In  the  face  of  all  the  posi- 
tive evidence  to  the  effect  that  plaintiffs  bad 
no  employment  with  the  company,  the  let- 
ters under  consideration  were  barren  of  evi- 
dence of  sufficient  probative  strength  to  raise 
a  debatable  issue  of  fact  Neither  judge  nor 
jury  would  have  been  justified  in  basing  a 
conclusion  on  nothing  more  than  conjecture 
or  suspicion,  and  the  learned  trial  judge  was 
right  in  his  view  that  defendant  had  com- 
pletely failed  to  sustain  his  burden  of  show- 
ing the  existence  of  a  dual  agency.  No  er- 
ror was  committed  in  overruling  the  demur- 
rer to  the  evidence  nor  does  any  appear  in 
the  Instructions. 

The  judgment  Is  afilrmed.     AH  concur. 


GABRIEL  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  6,  190a    Rehearing  Denied 

May  4,  1908.) 

1.  PLEADINO— AXLEOATIONS— Inconsistenct. 

In  an  action  for  the  death  of  a  six  year  old 
child  struck  by  defendant's  electric  car,  an  al- 
legation of  the  petition  that  defendant's  agents 
in  charge  of  the  car  by  the  exercise  of  ordinary 
.  care  might  have  seen  the  child  in  time  to  have 
prevented  its  death,  and  that  the  child's  position 
on  or  near  the  track  in  a  place  of  danger  was 
known  to  such  agents,  or  could  by  the  exercise 
of  ordinary  care  have  been  known  to  them,  in 
time  to  have  stopped  the  car  or  slackened  its 
speed,  and  to  have  notified  the  child  in  time  to 
have  avoided  its  injuty,  is  inconsistent  with  an- 
other allegation  that  defendant's  agents  ran  the 
car  at  enax  a  high  rate  of  speed  that  its  control 
was  lost,  and  it  was  beyond  the  power  of  the 
brakes  to  stop  the  car  in  time  to  have  avoided 
the  injury  after  they  knew  the  child  was  upon 
tbft  track,  or  by  the  exercise  of  ordinary  care 
might  have  known  that  she  was  on  the  track; 


it  being  impossible  for  both  allegations  to  be 
true. 

[Ed.  Note. — For  cases  in  noint  see  Cent  Dig- 
vol.  39,  Pleading,  {  4A.] 

2.  Street  Railboads — Pebbons  on   Track— 

INJUBY— INSTBUCTIONS. 

In  an  action  for  the  death  of  a  six  year  old 
child  struck  by  defendant's  electric  car,  where 
there  was  considerable  evidence  for  plaintiff 
that  the  car  was  operated  at  a  high  speed,  and 
that  the  motorman  did  not  see,  and  could  not 
have  seen,  the  peril  of  the  child  in  time,  by  the 
exercise  of  ordinary  care,  to  have  saved  her  from 
injury,  it  was  erroneous  to  submit  the  cause  to 
the  jury  alone  on  the  theory  of  the  humanitari- 
an rule,  because,  if  the  speed  was  so  great  as  to 
have  rendered  it  illipossiDle  for  a  motorman  to 
stop  the  car  or  slacken  its  speed  by  the  exerdse 
of  ordinary  care,  defendant  was  not  liable  under 
such  rule. 

3.  Same— PBEStjMPTiONS. 

The  mere  fact  that  a  person  is  on  the  street 
with  the  evident  purpose  of  crossing  it  while  a 
car  is  approaching  is  no  evidence  in  itself  that 
he  intends  to  place  himself  in  a  position  of  peril. 

4.  Same— StrFnoiKNCY  or  Evidbrcb. 

In  an  action  for  the  death  of  a  six  year  old 
child  struck  by  defendant's  electric  car,  evidence 
examined,  and  held  not  to  show  that  the  motor- 
man  in  chaiKe  of  the  car  was  guilty  of  negli- 
gence after  be  discovered,  or  should  have  dis- 
covered, the  child's  peril  in  time  to  have  avoid- 
ed the  danger,  but  to  show,  rather,  that  be  was 
not  guilty  of  any  dereliction  of  duty  whatever. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  H.  Reynolds,  Special  Judge. 

Action  by  Sadie  Gabriel  against  the  Metro- 
politan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Jolin  H.  Lucas  and  Halbert  EL  McGlner, 
for  appellant.  Meservey,  Pierce  &  German, 
for  respondent 

BROADDUS,  P.  J.  The  plaintiff,  as  the 
surviving  parent;  brings  this  suit  to  recover 
for  the  death  of  her  Infant  daughter,  six 
years  of  age,  who  was  killed  on  the  14th  day 
of  August,  1906,  by  being  run  against  by  one 
of  defendant's  electric  cars  going  east  on 
Fifth  street,  near  its  intersection  with  Cher- 
ry street,  in  Kansas  City,  Mo.  The  petition 
alleges  that  the  death  of  the  child  was  caus- 
ed directly  by  the  negligence  of  defendant  in 
conducting  and  operating  Its  car  while  she 
was  with  due  care  walking  along  said  street 
In  full  view  of  the  servants  and  agents  of 
defendant  The  specific  grounds  of  negli- 
gence are  substantially  as  follows:  That  de- 
fendant failed  to  ring  its  bell  so  as  to  notify 
the  child  of  Its  danger,  on  account  of  the  ap- 
proaching car;  that  defendant's  employes  did 
not  stop  the  car  or  lessen  its  speed,  although 
by  the  exercise  of  ordinary  care  they  might 
have  seen  the  child  in  time  to  have  done  so 
and  prevented  the  injury;  that  the  position  of 
the  child  oa  or  near  tlie  track  of  defendant 
in  place  of  danger  was  known  to  the  defend- 
ant's agents  In  charge  of  the  car,  or  could  by 
the  exercise  of  ordinary  care  and  diligence 
have  been  known  to  them.  In  time  to  have 
stopped  the  car  or  slackened  its  speed  and  to 
have  notified  the  child  in  time  to  have  avold- 
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0(1  striking  her;  that  the  agents  and  serTants 
ut  defendant  negligently  ran  aald  car  so 
rapidly  and  at  such  a  blgb  rate  of  speed, 
*  ♦  ♦  so  that  the  control  of  said  ear  was 
lost,  and  it  was  beyond  the  power  of  the 
brakes  with  which  said  car  was  equipped  to 
stop  the  same.  In  time  to  avoid  the  injury 
heretofore  alleged,  after  said  agents  of  de- 
fendant knew  that  the  child  was  upon  the 
track,  or  so  close  thereto  as  to  be  struck  by 
the  car,  or  by  the  exercise  of  ordinary  care 
uiigbt  bare  known  that  plaintiffs  child  was 
upon  said  track,  or  so  close  thereto  as  to  be 
struck  by  the  car;  that  defendant's  agents  in 
charge  of  the  car  failed  and  neglected  to  keep 
a  proper  lookout  for  persons  upon  or  close  to 
said  track  as  said  car  was  run  by  them  on 
the  street;  and  that  defendant's  agents  were 
at  the  time  of  the  injury,  or  Immediately 
prior  thereto,  running  the  car  at  a  rate  of 
Kpecd  in  excess  of  that  permitted  by  ordi- 
nance. At  the  trial  defendant  objected  to 
tbe  introduction  of  any  evidence  on  the 
ground  that  the  petition  did  not  state  a  cause 
of  action.  The  objection  was  overruled.  The 
parties,  respectively,  introduced  evidence,  and 
tbe  cause  was  submitted  to  the  Jury,  which 
returned  a  verdict  for  plaintiff  in  the  sum  of 
$3,500,  upon  which  judgment  was  rendered, 
and  defendant  appealed. 

The  first  question  raised  is  as  to  the  suffi- 
ciency of  the  petition.  The  defect  assigned 
is  that  It  is  inconsistent  with  itself.  One  of 
the  allegations  is,  as  we  have  seen,  that  the 
agents  of  defendant  In  charge  of  the  car  by 
the  exercise  of  ordinary  care  might  have 
seen  the  child  In  time  to  have  prevented  its 
death,  and  that  the  child's  position  on  or  near 
the  track  In  a  place  of  danger  was  known  to 
defendant's  agents  in  charge  of  tbe  car,  or 
c'onld  by  the  exercise  of  ordinary  care  have 
been  known  to  them,  in  time  to  have  stopped 
the  car  or  slackened  its  speed  and  to  have 
notified  the  child  in  time  to  have  avoided  its 
injury.  The  other  allegation  referred  to  is 
that  wherein  the  defendant's  agents  ran  the 
car  at  such  a  high  rate  of  speed  that  the  con- 
trol of  the  car  was  lost,  and  It  was  beyond 
the  power  of  the  brakes  with  which  It  was 
equipped  to  stop  the  same  in  time  to  have 
avoided  the  injury  after  they  knew  that  the 
child  was  upon  the  track,  or  by  the  exercise 
of  ordinary  care  might  have  known  that  she 
was  on  the  track. 

Tbe  two  allegations  are  inconsistent,  and 
both  could  not  be  true.  In  Raming  v.  Metro- 
politan Ry.  Co.,  157  Mo.,  k>c.  dt.  508,  57  S. 
W.  273,  tbe  court,  in  speaking  of  a  similar 
case,  said:  "The  statements  of  the  petition 
are  so  repugnant  to  each  other,  so  heterogene- 
ous in  their  make-up,  that  any  amount  of  tes- 
tlm(»iy  brought  forward  to  support  them 
■would  necessarily  be  equally  repugnant,  and 
therefore  amount  to  no  support  at  all;  one 
portion  of  the  testimony  would  kill  the  other. 
The  petition  on  its  face  is  a  felo  de  se." 
There  are  numerous  cases  of  similar  Import. 


Sherman  v.,  Rock  wood,  26  Mo.  App.  403;  Mc- 
Kee  V.  Cottle,  6  Mo.  App.  416;  England  v. 
Denham,  93  Mo.  App.  13;  Adam  v.  Trigg,  37 
Mo.  141.  And  if  the  rate  of  speed  was  so 
gi<i&t  as  to  have  rendered  it  Impossible  for 
tbe  motorman  to  stop  the  car  or  slacken  its 
speed  by  the  exercise  of  ordinary  care,  the 
defendant  was  not  liable  under  the  humani- 
tarian rule.  Haley  v.  Railroad,  197  Mo.  15, 
93  S.  W.  1120,  114  Am.  St.  Rep.  743.  The 
cause  was  submitted  to  the  Jury  alone  on  the 
theory  of  the  humanitarian  rule,  although 
much  evidence  was  introduced  on  the  part  of 
the  plaintiff  to  the  effect  that  the  car  was 
operated  at  a  rapid  rate  of  speed,  the  ten- 
dency of  which  was  to  show  that  the  motor- 
man  did  not  see,  and  could  not  have  seen, 
the  peril  of  the  child  In  time,  by  tbe  exercise 
of  ordinary  diligence,  to  have  saved  her  from 
Injury.  This  was  a  fatal  error.  That  part 
of  the  city  where  the  child  was  run  against 
and  killed  Is  thickly  populated;  most  of  the 
inhabitants  being  Italians,  some  of  whom 
saw  the  tragedy  and  were  witnesses  at  the 
trial.  Part  of  them  spoke  tbe  English  lan- 
guage with  difficulty,  and  others  had  to  tes- 
tify through  interpreters.  Their  testimony 
is  somewhat  Indefinite,  but  they  generally 
agree  that  the  car  at  the  time  was  running 
at  a  rapid  rate  of  speed,  and  that  no  bell  was 
rung.  All  the  evidence  on  both  sides  was 
that  the  child  approached  the  track  of  tbe  de- 
fendant from  a  point  near  an  alley  about  tbe 
middle  of  the  block.  She  started  to  cross  the 
street  from  the  south  side,  going  somewhat 
in  a  northeast  direction.  The  curb  was  shown 
to  have  beoi  not  more  than  10  feet  from  the 
south  track  of  the  railway.  Fifth  street,  at 
the  place  mentioned,  is  almost  level  for  some 
distance  west  from  the  place  where  the  child 
was  struck,  and  the  car  could  have  been  seen 
for  several  blocks  away.  Not  one  of  plain- 
titTs  witnesses  stated  at  what  distance  the 
car  was  west  of  the  place  where  the  child 
started  from  at  the  curbing  to  cross  the  street, 
except  one  by  the  name  of  Camllle  Farend, 
who  was  sitting  in  the  door  of  her  millinery 
store  on  the  south  side  of  the  street  She  tes- 
tified that  from  her  position  she  could  see 
the  car  coming  from  the  west  when  about  20 
or  30  feet  away,  at  which  time  it  was  about 
20  feet  from  the  child.  She  does  not  locate 
the  position  of  the  child  with  reference  to  the 
track,  whether  nearer  to  it  or  to  the  curbing. 
Had  the  motorman  been  looking  ahead,  he 
could  have  seen  the  child  as  she  approached 
the  track.  At  any  time  after  she  left  the 
curbing  she  was  less  than  10  feet  fri»n  the 
track  and  near  danger,  and,  if  her  actions  In- 
dicated that  she  was  not  aware  of  her  peril, 
it  was  the  duty  of  the  motorman  to  have  used 
all  reasonable  diligence  to  stop  the  car  or 
lessen  its  speed  to  avert  tbe  peril,  and  if  by 
80  doing  be  conld  have  avoided  striking  her, 
but  failed  In  that  duty,  the  defendant  would 
be  liable.  But  there  was  no  evidence  that, 
there  was  any  action  upon  the  part  of  tbe 
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child  to  Indicate  that  she  was  unaware  of  her 
danger  In  tline  for  the  defendant's  motorman 
to  have  avoided  striking  her.  The  mere  fact 
that  a  person  is  on  the  street  with  the  evi- 
dent purpose  of  crossing  it  while  a  car  is  ap- 
proaching la  no  evidence  in  Itself  that  he  in- 
tends to  place  hluisetf  In  a  position  of  peril. 
Reno  V.  Railway  Co.,  180  Mo.  469,  79  S.  W. 
464. 

While  plaintiff's  evidence  falls  to  show 
that  the  motorman  In  charge  of  the  car  was 
guilty  of  negligence  after  he  discovered,  or 
should  have  discovered,  the  child's  peril  In 
time  to  have  averted  the  danger,  the  defend- 
ant's evidence  shows  aflOirmatlvely  that  he 
was  not  guilty  of  any  dereliction  of  duty 
whatever.  Several  witnesses  of  respectable 
vocations  and  not  In  the  employ  of  the  de- 
fendant testified  that  they  saw  the  child  start 
from  the  sidewalk  when  the  car  was  not 
more  than  15  or  20  feet  away  and  suddenly 
attempt  to  cross  the  track  when  she  was 
struck.  The  witnesses'  statements  were  to 
the  effect  that  the  car  was  running  at  a  mod- 
erate rate  of  speed.  Except  as  to  the  rate  of 
speed,  there  is  no  greater  conflict  between 
the  plaintiffs  and  defendant's  witnesses  as  to 
what  they  observed  than  there  was  between 
different  witnesses  among  themselves  on  the 
reE^'ctive  sides  of  the  case,  and  all  the  wit- 
nesses who  testified  as  to  the  conduct  of  the 
motorman  agree  that  he  promptly  attempted 
to  stop  the  car  as  soon  as  the  peril  of  the 
child  was  discovered.  The  motorman  testi- 
fied that  the  car  was  going  at  a  speed  of  eight 
or  nine  miles  an  hour  as  it  approached  the 
place  In  question;  that  he  saw  the  child  start 
from  the  sidewalk,  when  the  front  end  of  the 
car  was  about  12  feet  distant,  at  which  time 
he  rang  the  bell  and  applied  the  brakes;  and 
that  she  was  running  at  the  time  and  was 
caught  by  the  fender  of  the  car.  Some  of  the 
witnesses  on  both  sides  testified  that  she  was 
mnnlng  at  the  time  she  was  struck.  When 
we  come  to  consider  the  admitted  facts  that 
the  outer  edge  of  the  sidewalk  was  not  more 
than  eight  feet  from  the  body  of  the  car,  and 
the  further  fact  that  the  child  was  running, 
it  Is  apparent  that  the  car  could  have  been 
but  a  short  distance  away  when  she  left  the 
curb  In  order  to  have  caused  the  two  to 
come  together.  And  it  is  evident  from  the 
testimony  not  only  of  the  motorman,  but  of 
those  who  saw  what  happened,  that  no  effort, 
however  great,  upon  the  part  of  the  motor- 
man  could  have  avoided  the  tragedy  after  the 
discovery  of  the  peril  of  the  deceased.  The 
plaintiff's  counsel  in  the  brief  and  argument 
have  utterly  failed  to  point  out  any  evidence 
whatever  to  Indicate  that  the  defendant  by 
any  degree  of  diligence  could  have  avoided 
Mtrlklng  the  child.  In  the  consideration  of 
this  case,  on  account  of  the  age  of  the  de- 
ceased, we  have  not  Imputed  to  her  any  neg- 
ligence whatever. 

It  follows,  from  what  has  been  said,  that 
the  cause  U  reversed. 


GRAFF  T.  LHMP  BREWING  CO. 

(Kansas  Clbr  Court  of  Appeals.     MissourL 

April  6,  1906.    Rehearing  Denied 

May  4,  1908.) 

1.  Landlord  and  Tenant— Pbehises—Land- 
i.obd'8  Dutt  to  Rbpaib. 

In  the  absence  of  a  covenaot  to  do  so,  the 
landlord  is  not  bound  to  repair  the  premises  dur- 
ing the  tenancy,  and  is  not  liable  in  damages 
for  injuries  resulting  to  the  tenant  from  his 
failure  to  repair  the  leased  premises ;  the  land- 
lord only  being  liable  for  his  acts  of  misfeas- 
ance, in  the  absence  of  contract. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  g§  536,  629-646.] 

2.  Same— Covenant  to  Rxpaib— Breach  op 
Covenant— Suit  on  Contbaci— Landlord's 
Liability. 

A  tenant  cannot,  either  in  an  action  for 
the  breach  of  his  landlord's  contract  to  repair, 
or  by  way  of  counterclaim  in  his  suit  on  con- 
tract, recover  for  personal  injuries  resulting 
from  the  breach  of  the  landlord's  covenant  to  re- 
pair, as  his  measure  of  damages  is  the  expenses 
incurred  in  making  the  repairs  which  the  land- 
lord failed  to  make,  and  the  injuries  resnlting 
from  the  breach  of  contract  are  too  remote  to 
be  considered  as  contemplated  by  the  parties ; 
it  being  necessary  that  the  landlord's  acts 
amount  to  a  misfeasance  to  entitle  the  tenant 
to  recover. 

3.  Tobts  — Acts  CoNsrirunNa  Bbeach  or 
Duty. 

Where  a  covenant  creates  a  duty,  the  neg- 
lect to  perform  that  duty  is  a  ground  for  an  ac- 
tion in  tort,  and,  where  a  duty  becomes  an  inci- 
dent to  the  status  or  relationsnip  established  be- 
tween two  parties,  whether  the  duty  results 
from  such  status  or  from  the  contract  of  the 
parties,  a  negligent  omission  to  discharge  it  is 
a  tort,  giving  the  injured  party  a  cause  of  ac- 
tion ex  delicto. 

4.  Landlord  and  Tenant  —  Injvbies  ntou 
Defects— BBEACft  of  Covenant  to  Repaib 
— Conditions  of  Recovery  bt  Tenant. 

To  entitle  a  tenant  to  recover  for  personal 
injuries  resulting  from  the  breach  of  the  land- 
lord's covenant  to  repair,  the  landlord  must  have 
had  knowledge  of  the  defect,  and  the  defect 
must  be  such  that  a  reasonably  prudent  person 
would  know  that  prompt  action  was  necessary, 
and  that  the  use  of  the  premises  in  the  defective 
condition  would  be  attended  by  risk  of  injury; 
and  where  the  floor  of  a  house  leased  by  plaintiff 
was  broken  and  decayed  in  various  places,  and  de- 
fendant agreed  upon  leasing  and  at  various  times 
thereafter  to  make  necessary  repairs,  but  fail- 
ed to  do  so,  and  plaintiff  relied  on  his  promises 
and  remained  in  the  house,  he  may  recover  for 
personal  injuries  resulting  from  such  defects, 
since  defendant  must  be  presumed  to  have 
loiown  that  injury  to  plaintiff  would  be  the 
natural  result  of  his  negligent  breach  of  his  duty 
to  repair. 

5.  Sahe— Contbibctort  Neolioknok  or  Ten- 
ant. 

In  an  action  for  personal  injuries  resulting 
from  the  landlord's  breach  of  his  covenant  to 
repair,  the  landlord  having  covenanted  in  the 
lease  to  repair,  and  agreed  at  various  times 
thereafter  to  do  so,  the  tenant  was  justified  in 
relying  on  the  promises  to  repair  the  defects, 
notwithstanding  the  lapse  of  a  reasonable  time 
for  fulfilling  the  promises,  and  it  was  not  con- 
tributory negligence,  as  a  matter  of  law,  for  the 
tenant  to  continue  to  use  the  premises,  unless 
the  danger  was  so  obvious  as  to  threaten  im- 
mediate injury. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  IMg. 
vol.  32,  Liandlord  and  Tenant,  gf  642,  643.] 
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8.  Save  —  Actions  —  Qxtebtiok   fob  Jubt  — 

CORTBIBTTTOBT  NEOLIOENCE. 

In  an  action  for  penonal  injaries  to  a  ten- 
ant by  the  landlord's  failnre  to  repair  as  agreed, 
if  the  tenant  was  justified  in  assuming  that  the 
danger  from  the  defect  was  ncrt  imminent, 
whether  he  was  guilty  of  contributory  negli- 
gence in  remaining  in  and  using  the  defective 
premises  was  for  the  jury. 
7.  Same— Pleading  —  CoNTBiBUTOEY  Negli- 
gence—Necessity  OF  Pleading  Specially. 
In  an  action  for  personal  injuries  to  a  ten- 
ant by  the  landlord's  failnre  to  repair  defective 
premises  as  agreed,  contributory  negligence  of 
the  tenant  in  continuing  to  use  the  defective 
pretoises  must  be  specially  pleaded. 

Appeal  from  Gircnit  Court,  Jackson  Coun- 
ty ;  Hon.  H.  L.  IfcGune,  Judge. 

Action  by  John  Graff  against  the  Lemp 
Brewing  Company.  From  a  judgment  for  de- 
fendant, plaiQtUI  appeals.  Reversed  and  re- 
manded. 

John  I.  WilllanMon,  for  appellant.  F.  V. 
Kander,  for  respondent. 

JOHNSON,  J.  Action  by  a  tenant  against 
his  landlord  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligent  failure  of  tbe  landlord  to  repair. 
It  is  alleged  in  the  petition  that  defendant, 
tbe  lessee  of  a  business  bouse  In  Kansas  City, 
sublet  tbe  storeroom  <»  the  first  floor  to 
plaintiff  for  use  as  a  dramshop ;  "that  at  said 
time  the  floor  of  said  storeroom  was  broken 
and  decayed  in  various  places  and  at  tbe 
places  berelnafter  mentioned,  and  at  the  time 
plaintiff  rented  said  storeroom,  and  as  part 
of  tbe  contract  of  renting,  and-  as  part  of  tbe 
consideration  for  tbe  payment  by  this  plain- 
tiff to  defendant  of  said  sum  per  month,  de- 
fendant promised  and  agreed  with  plaintiff 
that  it  would  put  said  storeroom  In  a  good 
state  of  repair,  and  In  particular  would  re- 
pair said  hereinafter  mentioned  broken  and 
decayed  places  In  said  floor ;  that,  relying  up- 
on said  agreement  and  contract  on  tbe  part 
of  defendant,  plaintiff  took  possession  of  said 
storeroom  on  or  about  the  lOtb  day  of  April, 
19(X),  under  said  contract,  and  thereafter  re- 
mained in  possession  thereof  at  all  times 
berelnafter  mentioned  and  duly  fulfilled  and 
performed  all  tbe  conditions  of  said  contract 
on'  his  part;  that  defendant  negligently  and 
carelessly  failed  to  repair  said  decayed  and 
broken  places  in  said  floor,  though  often  re- 
quested by  plaintiff  so  to  do,  but  whenever 
the  matter  was  brought  to  defendant's  atten- 
tion by  plaintiff  defendant  promised  and 
agreed  to  make  said  repairs  immediately  and 
to  put  tbe  same  In  a  fit  and  proper  condition 
for  use,  and  for  this  reason  plaintiff,  relying 
upon  said  promises  of  defendant,  did  not 
make  said  repairs  himself ;  that  defendant  at 
all  times  herein  mentioned  had  notice  of  tbe 
existence,  character,  and  extent  of  said  de- 
fects in  said  floor,  and  bad  also  ample  time 
and  opportunity  to  repair  same  after  notice 
had  and  before  plaintiff  was  injured  as  here- 
inafter stated;  that  on  or  about  tbe  24tb 
day  of  May,  1905,  while  plaintiff  was  engaged 


In  the  discharge  of  his  duties  in  bis  business 
in  said  storeroom,  and  in  tbe  exercise  of  due 
care  and  caution  on  'his  part,  was  passing 
over  a  portion  of  said  floor,  tbe  same  gave 
way  under  tbe  weight  of  plaintiff  on  account 
of  tbe  broken,  defective,  and  dangerous  con- 
dition thereof,  and  plaintiff  was  thereby 
thrown  violently  to  tbe  floor,  and  bis  leg  was 
thrust  violently  through  tbe  broken  portion 
thereof."  Then  follow  a  statement  of  the  In- 
juries inflicted  and  a  prayer  for  relief.  De- 
fendant demurred  to  the  petition  on  the 
ground  that  it  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  sustained,  and  plaintiff  refusing  to 
plead  further,  judgment  was  entered  in  favor 
of  defendant.    Plaintiff  appealed. 

As  between  landlord  and  tenant  the  rule  Is 
well  settled  that  in  the  absence  of  an  express 
agreement  the  landlord  Is  under  no  obliga- 
tion to  repair  defects  in  tbe  premises  existing 
at  the  time  of  tbe  letting.  A  tenant  takes  tbe 
property  In  the  condition  in  which  he  finds 
it,  and  cannot  require  tbe  landlord  to  make 
it  more  habitable.  This  rule  does  not  obtain 
In  cases  where  in  tbe  letting  tbe  landk>rd  Is 
guilty  of  acts  of  misfeasance  by  which  the 
tenant  is  damaged;  but,  as  the  facta  In  tike 
petition  do  not  present  tbe  case  as  one  falling 
within  the  exception,  we  shall  not  make  it 
the  subject  of  discussion  here.  A  concise 
statement  of  the  rule  is  found  in  the  follow- 
ing quotation  from  the  opinion  of  this  court 
in  Roberts  v.  Cottey,  100  Mo.  App.,  loc.  dt. 
503,  74  S.  W.  887:  "The  law  is  well  settled 
In  this  jurisdiction'  to  the  effect  that  in  tbe 
absence  of  a  covenant  the  landlord  is  under 
no  obligations  to  repair  tbe  premises  during 
the  course  of  the  tenancy,  nor  is  he  liable  in 
damages  to  his  tenant  for  Injuries  resulting 
to  bim  (the  tenant)  from  the  failure  to  repair 
the  leased  premises.  In  the  absence  of  con- 
tractual obligations  the  landlord  as  to  his 
tenant  is  only  liable  for  acts  of  misfeasance, 
and  not  of  nonfeasance."  Tbe  facts  before 
us  show  that  defendant,  with  knowledge  of 
the  existence  of  the  defective  floor,  agreed  as 
a  part  of  the  contract  for  tbe  renting  of  tbe 
premises  to  make  suitable  repairs,  and  that, 
when  tbe  Injury  occurred,  a  sufficient  time 
had  elapsed  for  tbe  performance  of  this  cove- 
nant. In  such  state  of  case  the  rule  we  have 
just  considered  Is  without  application,  and  ' 
we  pass  to  tbe  solution  of  tbe  questions  relat- 
ing to  the  nature  and  extent  of  tbe  obligation 
assumed  by  defendant  under  tbe  covenant  to 
repair,  and  of  tbe  liability  he  incurred  by  fall- 
ing to  perform  that  covenant  Should  we  be 
required  to  treat  the  action  only  as  one  aris- 
ing ex  contractu,  1.  e.,  founded  on  a  breach 
of  the  contract  to  repair  within  a  reasonable 
time,  we  would  be  compelled  by  the  great 
weight  of  authority  to  bold  defendant  free 
from  liability  for  personal  injuries  resulting 
from  sucb  breach.  This  would  be  on  tbe 
ground  that  the  measure  of  damages  in  such 
cases  is  tbe  expense  Incurred  by  tbe  tenant  in 
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the  doing  of  the  work  the  landlord  agreed  to 
do,  but  did  not,  and  tliat  personal  Injuries  to 
the  tenant  Bustained  In  consequence  of  the 
defective  condition  are  a  result  too  remote  to 
be  considered  as  having  been  In  the  contem- 
plation of  the  parties  at  the  time  the  contract 
was  made.  Davis  v.  Smith  (K.  I.)  58  Atl. 
659,  66  L.  R.  A.  478;  Tuttle  v.  Gilbert  Mfg. 
Co.,  145  Mass.  189,  13  N.  E.  465;  Thompson 
V.  Clemens,  96  Md.  196,  53  AU.  919,  60  L.  R. 
A.  580;  Feary  v.  Hamilton,  140  Ind.  48,  39 
N.  E.  510;  11  McAdam's  Landlord  and  Ten- 
ant, 386;  Schick  y.  Flelschbauer,  26  .\pp. 
Dlv.  210,  49  N.  Y.  Supp.  962.  In  the  case 
last  cited  It  was  said:  "A  contract  to  repair 
does  not  contemplate  as  damages  for  failure 
to  keep  It  that  any  liability  for  personal  In- 
juries shall  grow  out  of  the  defective  condi- 
tion of  the  premises,  because  the  duty  of  the 
tenant.  If  the  landlord  fail  to  keep  his  con- 
tract to  repair,  Is  to  perform  the  work  him- 
self and  recover  the  costs  in  an  action  for 
that  purpose,  or  in  a  counterclaim  In  an  ac- 
tion for  the  rent,  or.  If  the  premises  are  un- 
tenantable by  reason  of  the  breach  of  the  con- 
tract, the  tenant  may  move  out  and  defend  in 
an  action  for  the  rent,  as  upon  an  eviction." 
In  Tnttle  v.  Gilbert  Mfg.  Co.,  supra,  the  Su- 
preme Judicial  Court  of  Massacbusetts  ob- 
served: "The  cases  are  nimierous  and  con- 
vincing as  to  the  dividing  line  between  ac- 
tions of  contract  and  of  tort,  and  there  are 
many  cases  where  a  man  may  have  his  elec- 
tion to  bring  either  action.  When  the  cause 
of  action  arises  merely  from  a  breach  of 
promise,  the  action  is  in  contract  The  ac- 
tion of  tort  has  for  its  foundation  the  negli- 
gence of  the  defendant,  and  this  means  more 
than  a  mere  breach  of  a  promise.  Otherwise 
the  failure  to  meet  a  note  or  any  other  prom- 
ise to  pay  money  would  sustain  a  suit  in 
tort  for  negligence,  and  thus  the  promisor 
be  made  liable  for  all  consequential  damages. 
As  a  general  rule,  there  must  be  some  active 
negligence  or  misfeasance  to  support  tort. 
There  must  be  some  breach  of  duty  distinct 
from  breach  of  contract."  The  extracts  we 
have  quoted  declare  a  doctrine  generally 
recognized  and  applied  both  In  America  and 
England.  In  an  action  on  contract  defend- 
ant cannot  recover  damages  for  personal  in- 
juries caused  by  a  breach  of  the  landlord's 
duty  to  repair,  and  we  are  brought  to  the 
question  of  whether  or  not  plaintiff  may  have 
a  cause  of  action  sounding  in  tort  for  the 
recovery  of  such  damages  on  the  ground  that 
defendant  was  negligent  In  falling  to  perform 
a  duty  he  undertook  as  a  part  of  the  rela- 
tionship he  assumed  towards  plaintiff.  In 
other  words,  do  the  facts  pleaded  character- 
ize the  neglect  of  the  landlord  to  perform  bis 
contract  as  an  act  of  misfeasance  as  distin- 
guished from  a  mere  breach  of  contract?  In 
this  state  the  principle  is  recognized  that, 
"where  a  covenant  creates  a  duty,  the  neglect 
to  perform  that  duty  is  a  ground  for  an  ac- 
tion for  tort."  Quay  v.  Lucas,  25  Mo.  App. 
4.     Logically  it  must  follow  that,  where  a 


duty  from  one  person  to  another  becomes  an 
Incident  to  the  status  or  relationship  estab- 
lished between  them,  whether  the  duty  re- 
sults from  the  principles  of  law  relating  to 
such  status,  or  from  the  contract  of  the  par- 
ties, a  negligent  omission  to  discharge  it  if>  a 
tort  which  will  aftord  the  injured  party  a 
cause  of  action  ex  delicto.  Thus,  where  a 
common  carrier  falls  to  deliver  at  their  desti- 
nation goods  received  for  shipment,  it  may 
be  held  liable  either  in  an  action  on  the  con- 
tract or  in  one  arising  from  the  tortious  fall- 
lire  to  perform  a  common-law  duty.  The  re- 
lation of  master  and  servant  is  invariably 
created  by  contract,  yet  the  master  may  be 
held  in  an  action  ex  delicto  for  Ills  failure 
to  perform  the  duty  of  exercising  reasonable 
care  to  provide  his  servant  a  reasonably  safe 
place  in  which  to  work.  Such  examples  are 
illustrative  of  the  soundness  aad  usefulness 
of  the  principle  under  discussion.  In  Thomp- 
son V.  Clemens,  supra,  the  Court  of  Appeals 
of  Maryland,  after  an  exhaustive  review 
of  the  authorities,  concluded:  "When  the 
landlord  has  agreed  to  make  repairs,  there 
is  a  duty  resting  on  blm  to  do  so,  and  on  his 
failure  the  tenant  may  either  sue  on  his  con- 
tract or  bring  an  action  on  the  case  founded 
in  tort  for  neglect  of  that  duty."  But  In  that 
case  the  court  recognized  the  doctrine  tliat 
many  actions  nominally  in  tort  are  treated 
with  respect  to  the  measure  of  relief  as  virtu- 
ally ex  contractu,  and,  applying  that  doctrine 
to  cases  similar  to  the  one  under  considera- 
tion, held  that,  In  order  to  recover  damages 
for  personal  injuries,  the  tenant  must  go  be- 
yond the  mere  showing  of  a  breach  of  con- 
tract to  repair  and  a  resultant  injury.  He 
must  show  that  there  was  an  apparent  neces- 
sity for  prompt  action  on  the  part  of  the 
landlord,  and  that  the  failure  of  the  latter 
to  i-epair  would  subject  the  tenant  to  the  risk 
of  personal  Injury  from  using  the  premises 
In  their  defective  condition.  We  deem  this 
to  be  the  correct  rule.  In  order  that  such 
damages  may  be  considered  as  direct  and  not 
remote,  it  must  be  made  to  appear  that  the 
landlord  not  only  had  knowledge  of  the  ex- 
istence of  the  defect  and  covenanted  to  re- 
pair it,  but  also  that  the  defect  was  of  such 
nature  that  any  reasonably  prudent  person 
with  such  knowledge  would  know  that  the 
use  of  the  premises  in  their  defective  condi- 
tion would  be  attended  by  risk  of  Injury. 
Tested  by  these  rules,  we  are  of  opinion  the 
petition  states  a  cause  of  action,  and  that  er- 
ror was  committed  in  sustaining  the  demur- 
rer. From  the  facts  alleged,  it  is  apparent 
defendant  must  have  known  that  plaintiff 
in  attending  to  his  business  in  the  room 
necessarily  would  have  to  walk  over  the  de- 
fective place  in  the  floor,  and  that  there  was 
danger  of  the  floor  giving  way  at  that  place. 
With  such  knowledge,  he  must  l>e  presumed 
to  have  contemplated  that  an  Injury  to  plain- 
tiff would  be  a  natural  and  direct  result  of 
the  negligent  breach  of  bis  duty  to  repair, 
and  in  this  view  the  damages  sustained,  in 
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coDBequence  of  sach  injury  cannot  be  consid- 
ered otherwise  than  as  a  direct  result  of  the 
negligence  charged. 

Point  is  made  by  defendant  that  plaintiff 
on  his  own  statement  of  facts  must  be  held 
In  law  to  have  l>een  guilty  of  contributory 
negligence,  but  we  do  not  agree  with  this 
contention.  Plaintiff  was  Justifled  in  rely- 
ing on  the  promise  of  defendant  to  repair 
the  defect,  notwithstanding  the  lapse  of  a 
reasonable  time  for  the  performance  of  that 
duty.  The  mere  failure  of  defendant  to  act 
with  reasonable  promptness  did  not  compel 
plaintur  to  construe  the  omission  as  a  refusal 
to  perform  the  agreement.  During  the  peri- 
od in  which  a  reasonable  man  in  his  situation 
would  have  been  justified  in  relying  on  the 
'  promise,  plaintiff  was  not  precluded  from 
using  the  premises,  unless  the  defect  was 
of  such  nature  that  the  risk  of  using  them 
was  so  obvious  and  glaring  as  to  threaten 
immediate  Injniy.  If  It  can  be  said  that 
plaintiff  reasonably  was  Justified  In  assum- 
ing that  the  danger  was  not  Imminent,  his 
conduct  in  using  the  fioor  in  its  defective 
condition  should  be  treated  as  an  Issue  of 
fact  to  go  to  the  Jury,  provided  the  defense 
of  contributory  negligence  shall  be  presented 
in  the  answer. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concnr. 


STATE  T.  PRATER. 

(St  Louis  Court  of  Apppals.    Mis-sourl.     April 
14,  1908.) 

1.  Animals  —  Cbueltt  to  Anivaxs  —  Gbih- 

IWAL  PBOSECTDTIONS  —  INFOBMATIOK— SUTFI- 
CIENCY^~**GArrLE  " 

Under  Rev.  St.  1899,  8  1988  (Ann.  St.  1906, 
p.  1332),  making  It  a  misdemeanor  to  willfully 
and  maliciously  or  cruelly  maim,  wound,  beat, 
or  torture  any  horse,  ox,  or  other  "cattle."  an 
information  charging  that  accused  unlawfully, 
maliciously,  and  cruelly  did  maim,  wound,  and 
torture  to  death  three  hogs  is  sufficient. 

[I8d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1005-1008.] 

2.  Sams  — Tbespassihg— FEROiNa  Laws— Ut- 

FECT. 

The  common-law  rule  requiring  the  owner  of 
domeotic  stock  to  confine  ft  is  abi-ogated  by 
Rev.  St.  1899.  {(  3295.  8296  (Ann.  St.  1906,  pp. 
1870,  1871),  under  which  a  landowner  cannot 
recover  for  incursions  of  his  neighbor's  stock  if 
he  does  not  have  a  lawful  fence,  but  these  sec- 
tions refer  to  outside  and  not  division  fences, 
and  in  view  of  section  S299  (page  1873),  relat- 
ing to  division  fences  and  the  duty  to  construct 
such  fences,  if  a  division  fence  is  not  maintained 
by  adjoining  owners,  their  common-law  obliga- 
tions are  revived. 

3.  Sake  — KnxiNG  Tbespassing  ANmALS  — 
Place  of  BIntbt— Effect— Statutory  Pbo- 

VISIONS. 

In  view  of  the  omission  from  Rev.  St.  1899, 
I  3296  (Ann.  St  1906,  p.  1871),  giving  a  right 
of  action  for  damages,  of  the  provisions  of  Rev. 
St.  1845,  c.  79,  S  4,  authorizing  the  killing  of 
stock  on  the  third  incursion  when  the  landowner 
has  a  lawful  fence,  a  landowner  id  criminally  lia- 
ble for  the  killing  of  stock  of  another,  no  matter 
where  it  gets  into  bis  fields,  at  least  unless  it 
becomes  necessary  to  kill  it  in  the  attempt  to 
drive  it  out 


4.  Same— Malioiouslt  o«  Cbveixt  Wound- 
ing Animals  —  Statutoby  Pbovibions  — 
constbuction. 

Rev.  St.  1899,  S  1988  (Ann.  St.  1906,  p. 
1332),  making  it  a  misdemeanor  to  unlawfully 
and  maliciously  or  cruelly  maim,  wound,  beat,  - 
or  torture  any  horse,  ox,  or  other  cattle,  was 
intended  to  prevent  cruelty  to  animals,  and 
creates  two  offenses,  in  one  of  which  the  essential 
element  is  the  willful  and  malicious  maiming, 
etc.,  and  in  the  other  the  cruel  maiming,  etc. 

5.  Same  —  "Wii-lkully  and  Maliciously" 
Maiming  Animals. 

Under  Rev.  St  1899,  providing  that  it 
shall  not  be  necessary  to  show  in  the  trial  of 
an  offense  for  malicious  injury  to  property  speci- 
fied in  that  article  that  the  offense  was  com- 
mitted from  malice  conceived  against  the  owner 
of  the  property  or  against  the  animal  or  prop- 
erty itself,  but  if  the  act  was  wrongfully.  Inten- 
tionally, and  willfully  done,  it  may  be  inferred 
it  was  done  maliciously,  the  state  is  relieved 
from  proving  that  malice  was  held  toward  either 
the  owner  or  the  property,  but  in  both  sections 
1988  and  1989  (Ann.  St  1906,  pp.  1332,  1333) 
general  malice  is  retained  as  an  element,  and 
though  it  may  be  inferred  from  certain  facts  it 
is  not  necessarily  to  be  so  inferred,  and  the  pro- 
hibited offense  is  not  "willfully  and  maliciously" 
committed  unless  the  animal  is  maimed,  beaten, 
or  tortured  from  an  evil  impulse  springing  from 
a  state  of  mind  rendering  the  perpetrator  indif- 
ferent to  the<  sufferings  of  the  animal  and  the 
wrongful  quality  of  the  act 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  2,  Animals,  IS  108,  109. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4311,  4313:  vol.  8,  p.  7714;  vol.  8, 
pp.  746S,  7481,  7835,  7836.] 

6.  Same— WiLLFTJi.  Injtjby—Natubb— "Will- 
fully." 

"Willfully"  Is  a  word  generally  construed 
to  mean  intentionally  instead  of  accidentally, 
but  occasionally  in  cases  dealing  with  certain 
offenses,  among  which  is  willfully  maiming  stock, 
etc.,  it  carries  the  idea  of  evil  intent. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7468,  7481,  7835,  7836.] 

7.  Same— Evidence— Admissibility— Malice. 

In  a  prosecution  for  maliciously  maiming 
stock,  the  jury  should  determine  the  question 
of  malice,  not  alone  from  the  wrongful,  willful, 
and  intentional  character  of  the  killing,  but  from 
all  relevant  facts,  such  as  the  previous  conduct 
of  accused  with  reference  to  depredations  of  the 
animals,  the  nature  of  the  animal,  the  manner 
in  which  the  animals  were  injured  or  killed. 
Hence  evidence  of  the  breachy  nature  of  the  ani- 
mal, and  what  transpired  between  their  owners 
and  accused  prior  to  the  offense,  Is  admissible, 
though  a  subsequent  tender  of  payment  after  the 
animals  were  killed  would  not  oe  admissible. 

8.  Cbiminal  Law  —  iNsrsucrrioNs  on  Evi- 
dence NOT  Admitted. 

In  a  criminal  prosecution,  where  evidence  of 
certain  conduct  of  accused  bearing  on  the  ques- 
tion of  malice  was  not  admitted,  an  instruction 
telling  the  jury  that  such  conduct  was  no  de- 
fense was  improper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,   Criminal  Law,   !§   1980,   1981.] 

Appeal  from  Circuit  Court,  McDonald  Coun- 
ty; F.  C.  Johnston,  Judge. 

Samuel  Prater  was  convicted  of  an  offense, 
and  he  appeals.    Reversed  and  remanded. 

J.  A.  Sturges,  for  appellant  Jos.  A.  Long, 
for  the  State. 

GOODS,  J.  An  information  in  two  counts 
was  filed  against  this  defendant,  of  which  the 
first  charged  that  he  "unlawfully,  maliciously. 
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and  cruelly  did  malm,  wound,  and  torture  to 
death"  three  hogs  belonging  to  J.  N.  Taylor, 
by  worrying  said  three  hogs  with  dogs,  and 
by  striking  and  beating  and  wounding  to 
death  the  ^aid  three  hogs  with  some  blunt  in- 
strument of  an  unknown  description,  from 
the  effect  of  which  striking,  beating,  and 
wounding  the  hogs  died.  In  the  second  count 
the  defendant  is  charged.  In  substantially  the 
same  words,  with  maiming,  wounding,  and 
torturing  to  death  six  bogs,  by  striking  and 
beating  them  with  some  blunt  instnmient,  and 
by  shooting  them  so  that  from  the  effect  of 
the  shooting,  striking,  and  beating  the  hogs 
died.  Defendant's  own  testimony  and  the  oth- 
er evidence  showed  he  killed  10  hogs  In  the 
manner  charged  in  the  Information;  that  is 
to  say,  he  set  his  dogs  on  several,  and  after- 
wards beat  them  over  the  skull  with  a  ham- 
mer until  they  died,  caught  others  and  club- 
bed them  over  the  head  until  they  were  dead, 
and  shot  others.  Defendant  admitted  the  kill- 
ing was  intentional,  but  said  it  was  done  in 
defense  of  his  property.  The  Information  was 
based  on  section  19SS  of  the  Revised  Statutes 
of  1899  (Ann.  Sti  1906,  p.  1332),  follows  the 
language  of  the  statute,  and  Is  sufficient 
State  V.  Pruett,  61  Mo.  App.  156;  State  v. 
Ilambleton,  22  Mo.  453 ;  State  v.  Graham,  46 
Mo.  490 ;  State  v.  Gobs,  74  Mo.  682.  The  in- 
formation in  this  case  is  similar  to  those  ap- 
proved in  the  cases  cited,  and  particularly 
the  one  In  State  v.  Pruett,  wherein,  it  may  be 
noted,  the  court  decided  the  statute  declared 
on,  though  it  only  mentions  "a  horse,  ox,  or 
other  cattle"  as  the  animals  against  which 
the  offense  may  be  committed,  Includes  hogs 
and  all  other  domestic  quadrupeds.  The  pres- 
ent Information  is  on  the  same  statute. 

The  principal  assignment  of  error  relates 
to  the  rejection  of  certain  offers  of  proof 
made  by  defendant  in  the  lower  court  and  the 
treatment  of  malice  as  an  element  of  the  of- 
fense in  Instructing  the  Jury.  Defendant  of- 
fered to  prove  that  at  different  times  for 
weeks  prior  to  the  killing  the  hogs  were 
breachy  and  had  ravaged  bis  crops;  that  he 
proposed  to  buy  the  hogs  from  Taylor,  their 
owner,  requested  the  latter  to  pen  them,  offei> 
lug  to  buy  the  feed  required  to  keep  them  in 
a  pen,  or  to  pen  and  feed  them  himself  while 
his  crops  were  growing,  and  after  the  killing 
offered  to  pay  for  them,  but  the  owner  reject- 
ed all  his  proposals.  Besides  excluding  proof 
of  these  facts,  the  court,  at  the  request  of  the 
state,  gave  an  instruction  in  which  they  were 
recited  In  substance,  and  the  Jury  advised 
that  if  it  found  defendant  killed  the  hogs  as 
charged  in  the  information,  the  offered  facts 
were  no  defense.  There  is  no  clear  proof  of 
where  the  hogs  got  into  defendant's  field,  or 
whether  they  entered  from  the  owner's  field 
through  a  divisicHi  fence  or  from  the  range 
through  defendant's  outside  fences.  An  at- 
tempt was  made  by  the  state  to  show  the  con- 
dition of  defendant's  fences,  but  on  objection 
of  his  attorney  the  testimony  was  excluded 
as  Irrelevant  to  the  issues.    Certain  evidence 


indicates  the  hogs  sometimes  entered  defend- 
ant's field  through  a  gate  left  open  between 
his  and  Taylor's  fields;  whereas  other  evi- 
dence Indicates  they  had  been  turned  on  the 
range  by  Taylor  and  entered  defendant's  field 
from  the  outside.  It  has  been  held  that  sec- 
tion 3295  of  the  Revised  Statutes  of  1899  (Ann. 
St  1906,  p.  1870).  which  describes  what  kind 
of  a  fence  an  owner  shall  inclose  his  land 
with,  refers  to  outside  and  not  to  division 
fences.  Reddick  v.  Newbum,  76  Mo.  423.  A 
landowner  who  has  not  inclosed  his  land  wltb 
lawful  fences  cannot  recover  for  incursions 
of  stock  as  provided  by  section  3295,  Rev.  St 
1899.  Mann  v.  Williamson,  70  Mo.  661 ;  Mack- 
ler  V.  Schuster,  68  Mo.  App.  671.  Section  3299 
of  the  Revised  Statutes  of  1899  (Ann.  St.  1906, 
p.  1873)  deals  with  division  fences  and  it  haa 
been  held  that  if  a  division  fence  Is  not  main- 
tained by  the  adjoining  owners,  their  common- 
law  obligations  are  revived.  O'RIley  v.  Diss, 
41  Mo.  App.  184.  At  common  law  the  owner 
of  domestic  sto<^  was  bound  to  confine  it  and 
was  liable  for  any  damages  done  to  crops  of 
other  persons  by  the  stock.  This  rule  has 
been  abrogated  by  our  statutes,  and  it  is  the 
duty  of  a  landowner  to  have  a  lawful  fence 
If  he  would  recover  damages  done  by  the  in- 
cursions of  his  neighbor's  stock.  Id.  We 
have  referred  to  these  matters  in  order  to  in- 
dicate the  re^ective  rights  and  duties  of  the 
defendant  and  Taylor,  the  owner  of  the  hogs 
as  between  themselves.  But  no  matter  where 
the  hogs  got  into  defendant's  field,  he  had  no 
right  to  kill  them.  The  proprietor  of  adjoin- 
ing premises  may  be  prosecuted  for  killing  a 
trespassing  beast,  at  least  unless,  in  the  at- 
tempt to  drive  it  out  it  becomes  necessary  to 
kill  it  Snap  V.  People,  19  III.  80,  68  Am.  Dec. 
582;  State  v.  Butts,  92  N.  C.  784.  Our  stat- 
utes support  this  conclusion.  In  the  statutes 
of  1843  (Rev.  St  1845,  c.  79,  {  4),  dealing  with 
Inclosures,  it  was  provided  that  for  the  third 
incursion  of  animals  where  the  proprietor 
had  a  lawful  fence,  he  might  kill  tbem  with- 
out being  answerable.  That  section  corre- 
sponds with  section  3296  of  the  present  stat- 
utes, which,  however,  omits  the  right  to  kill, 
and  only  provides  that  if  the  proprietor  has  a 
lawful  fence,  the  owner  of  the  trespassing  an- 
imal shall  make  reparation  for  any  damage 
done  by  its  first  trespass,  and  that  for  any 
subsequent  trespass  the  party  damaged  may 
take  up  the  animal  and  hold  the  same  until 
the  owner  pays  for  the  damage  and  the  cost 
of  taking  up  and  keeping  It  We  do  not  un- 
derstand counsel  for  defendant  to  assert  that 
he  had  the  right  to  kill  the  bogs  because  they 
were  destroying  his  crop,  hut  that  the  latter 
circumstance,  and  his  proposals  to  the  ovnier 
of  methods  to  prevent  the  damage  to  his  crop, 
should  have  been  received  in  proof  as  tending 
to  show  the  killing,  even  though  unlawful, 
was  not  criminal  because  it  was  free  from  the 
evil  Intent  or  state  of  mind  which  constitutes 
malice.  We  have  found  this  question  dlfflcalt 
to  solve.  Many  of  the  adjudications  are  not 
always  consistent  In  principle,  and  they  con- 
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Btrne  diverse  8tati)ite&  If  crneltj  to  animals 
was  a  criminal  offense  at  common  law,  whlcb 
some  writers  deny,  it  was  superseded  so  en- 
tirely In  England  by  statutes  as  to  pass  out  of 
Tlew.  See  note  to  State  y.  Robinson,  32  Am. 
Dec.  661.  Cases  founded  on  the  English  stat- 
Qte  known  as  the  "Blade  Act,"  and  on  many 
American  statutes,  and  otber  cases  treating 
the  offense  as  a  common-law  crime,  hold  It  is 
essential,  in  order  to  make  out  the  offense,  to 
prove  the  accused  Inflicted  the  injury  on  the 
animal  out  of  malice  to  Its  owner ;  not  neces- 
sarily a  certain  person,  but  whomsoever  hap- 
pened to  be  the  owner;  tbat  a  spirit  of  cruel- 
ty or  revenge  towards  the  animals  is  not 
enough,  l  Bishop,  Crim.  Law  (8th  Ed.)  i  596 ; 
Blsbop,  SUt.  Crimes,  {{  432,  436,  inclusive; 
Hobson  T.  State,  44  Ala.  380;  Chappell  v. 
State,  35  Ark.  345;  State  v.  Llnde,  54  Iowa, 
139,  6  N.  W.  168 ;  State  v.  Phlpps,  95  Iowa, 
491,  64  N.  W.  411;  People  v.  Olsen,  6  Utah, 
289,  22  Paa  163.  To  require  proof  of  malice 
against  the  owner  implies  that  the  statute 
construed  was  intended  to  protect  the  beasts 
as  property  Instead  of  as  creatures  susceptible 
of  suffering.  The  statute  we  are  dealing 
with,  like  much  of  the  modem  legislation  oa 
the  subject,  Is  designed  for  the  protection  of 
animals  against  cruelty.  This  appears  from 
the  circumstance  that  the  owner  of  an  animal 
may  violate  the  statute  by  Inflicting  torture 
on  it;  for  the  language  Is  "every  i>erson  who 
shall  wlllfufly  and  maliciously  or  cruelly 
maim,  wound,  beat,  or  torture  a  horse,  ox, 
or  other  cattle,  whether  belonging  to  himself 
or  others,  shall  be  deemed  guilty  of  a  mis- 
demeanor." Moreover,  the  next  section  of 
the  statute  provides  that  "It  shall  not  be 
necessary  to  show.  In  the  trial  of  an  offense 
for  malicious  trespass  or  injury  to  property 
specified  In  this  article  (1.  e.,  the  article  of 
the  statutes  dealing  with  offenses  against 
property)  that  the  offense  was  committed 
from  malice  conceived  against  the  owner  of 
the  property  or  against  the  animal  or  the 
property  itself ;  but  if  the  act  was  wrongful- 
ly, intentionally,  and  willfully  done,  it  may 
be  Inferred  It  was  done  maliciously."  Rev. 
St  1899.  i  1980  (Ann.  St.  1906,  p.  1333).  Sec- 
tion 1968  creates  two  offenses,  in  one  of  which 
the  essential  element  Is  the  "willful  and 
malicious"  maiming,  wounding,  etc.,  and  on 
the  otber  "cruel"  maiming,  etc.  State  v. 
Taylor,  186  Mo.  608,  614,  86  S.  W.  664.  The 
question  for  decision  must  be  considered 
with  reference  to  the  primary  purpose  of 
section  1088,  which  creates  the  offense,  and 
of  section  1087  (page  1332),  which  deals  with 
the  proof  of  malice.  It  is  to  be  observed 
that  neither  section  dispenses  with  malice 
as  an  essential  Ingredient  of  the  offense,  but 
both  require  proof  of  It  What  section  1080 
does  Is  to  relieve  the  state  from  proving  It 
was  cherished  toward  either  the  own«r  or 
the  property.  Nevertheless,  said  section,  as 
well  as  the  previous  one,  retains  it  as  an 
element  of  the  offense,  as  was  decided  by 
the  Supreme  Court  In  State  v.  Taylor,  supra. 


But  the  section  nys  malice  may  be  Infwred 
from  certain  facte.  Two  questions  arise, 
L  e.,  what  kind  of  malice  must  be  establish- 
ed to  make  out  the  statutory  offense,  and 
what  evidence  is  competent  on  the  issue? 
As  the  statutes  eliminate  malice  against  the 
owner  and  against  the  animal,  no  other 
species  can  enter  into  the  act  denounced  ex- 
cept that  general  malice  which  pervades  all 
crimes  but  a  few  statutory  offenses  like  il- 
legal sales  of  intoxicants,  and  which  Is  de- 
fined as  the  "intentional  doing  of  a  wrong- 
ful act  without  Just  cause  or  excuse."  State 
V.  Wieners,  66  Mo.  20 ;  State  v.  Ellis,  74  Mo. 
207,  214;  Trauerman  v.  Lipplncott  30  Mo. 
App.  478,  4Sa  According  to  Bishop,  where 
some  specific  malice  Is  not  Intended  In  stat- 
utes against  Injuring  animals,  the  general 
malice  of  the  law  of  crime  Is  Intended.  Stat. 
Crimes  (3d  Ed.)  {{  432a,  436.  He  comments 
elsewhere  with  irony  on  the  confusion  caused 
by  the  use  of  terms  which  have  acquired  a 
subtle  and  purely  technical  sense:  "The  ap- 
propriate place  for  these  words  is  in  criminal 
pleading,  where  they  are  established  too 
firmly  to  be  uprooted.  They  (I.  e.,  the  words 
'willful'  and  'malidous')  are  too  vague  to  be 
often  employed  In  any  treatment  of  the  law 
Itself,  except  by  one  with  no  distinct  Ideas 
to  convey,  or  wishing  to  appear  learned 
when  he  is  not  Naturally,  therefore,  they 
are  frequently  found  In  statutes."  1  Bishop, 
Crim.  Law,  (  427,  par.  2. 

Malice,  when  defined  as  the  Intentional  do- 
ing of  a  wrongful  act  bas  been  said  to  mean 
not  only  that  the  perpetrator  intended  to  do 
the  act  but  that  he  knew  it  was  wrongful 
when  he  did  it ;  and  that  this  Is  the  meaning 
It  bears  in  cases  of  homidde.  Further,  that 
if  one  intentionally  does  a  wrongful  act, 
knowing  at  the  time  it  Is  wrongful,  he  does  It 
wantonly ;  that  is  to  say,  causelessly,  without 
restraint.  In  reckless  disregard  of  the  rights 
of  others,  from  an  evil  spirit  and  bad  motive ; 
since  good  will  or  spirit  does  not  impel  the 
commission  of  willful  wrong.  Trauerman  v. 
Lipplncott  30  Mo.  App.,  loc.  dt  488.  The 
Supreme  Court  has  said  "malice  is  a  condi- 
tion of  the  mind,  the  existence  of  which  is 
Inferred  from  acts  committed  or  words  spo- 
ken. It  Is  that  condition  of  the  mind  which 
'shows  a  heart  regardless  of  a  social  duty  and 
bent  on  mischief.'  "  State  v.  Wieners,  66  Mo., 
loc.  dt  20.  The  statute  In  hand  requires  the 
injury  to  be  done  willfully  as  well  as  malici- 
ously. "Willfully"  Is  a  word  generally  con- 
strued to  mean  Intentionally  Instead  of  acci- 
dentally. State  V.  Ellis,  74  Mo.,  loc.  cit  214. 
But  occasionally.  In  the  very  class  of  offenses 
we  are  dealing  with  and  In  others.  It  carries 
the  Idea  of  evil  intent  1  Bishop,  Crim.  Law 
(8th  Bi.)  §  428;  12  Crim.  Law  Mag.  302; 
Thomas  v.  State,  14  Tex.  App.  200;  Lumber 
Co.  V.  Doyle,  71  Conn.,  loc.  dt  742,  43  Atl. 
483,  71  Am.  St  Rep.  236.  Blsbop  comments 
as  follows  on  the  general  question  of  malice 
In  cases  like  this:  "On  an  Indictment  for 
stabbing  a  mare,  the  Jury  found  specially  that 
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the  defendant  'took  the  mare  from  his  corn 
fleld,  where  she  was  damaging  his  growing 
corn,  to  a  secret  part  of  the  country,  where 
he  Inflicted  the  wound,  with  a  view  to  pre- 
vent a  repetition  of  the  Injury,"  and  It  was 
held  that  this  did  not  constitute  malicious 
mischief.  The  Judge  said  that  the  wrong,  to 
be  such,  must  be  'done  In  a  spirit  of  wanton 
malignity,  without  provocation  or  excuse,  and 
under  circumstances  which  bespeak  a  mind 
prompt  and  disposed  to  the  commission  of 
mischief.'  Possibly  these  terms  are  a  little 
emphatic ;  but  whether  so  or  not.  It  Is  doubt- 
less sufiBciently  settled  that  one  does  not  com- 
mit this  offense  by  a  mere  wrongful  act  done 
for  the  protection  of  his  own  property." 
1  Bishop,  Crlm.  Law,  §  996,  par.  2. 

In  view  of  the  language  of  our  statutes  and 
of  the  exposition  of  the  subject  in  the  boolcs, 
we  tblnliL  the  words  "willfully  and  malicious- 
ly" signify  that  the  offense  occurs  when  a 
domestic  quadruped  Is  maimed,  beaten,  or 
tortured  from  an  evil  impulse,  springing  from 
a  state  of  mind  which  renders  the  perpetrator 
indifferent  to  the  sufferings  of  the  animal  and 
the  wrongful  quality  of  the  act;  but  not 
springing  necessarily  from  spite  toward  the 
owner  or  the  animal  Itself.  On  the  whole 
the  following  cases  support  this  opinion, 
though  they  are  to  be  read  cautiously  and 
with  reference  to  the  laws  the  various  defend- 
ants were  accused  of  violating:  State  v. 
Bogardus,  4  Mo.  App.  215;  State  v.  Roche, 
37  Mo.  App.  480 ;  State  v.  Crenshaw,  22  Ma 
457;  State  v.  Graham,  46  Iilo.  4S0;  State  y. 
Landreth,  4  N.  0.  329 ;  State  v.  Avery,  44  N, 
H.  392;  (Commonwealth  v.  Walden,  3  Cush. 
(Mass.)  658;  Same  v.  Williams,  110  Mass.  408; 
Hunt  V.  State,  3  Ind.  App.  383,  29  N.  E.  933 ; 
Duncan  v.  State,  49  Miss.  331;  Stephens  t. 
State,  95  Miss.  329,  3  South.  458;  Grise  v. 
State,  37  Ark.  456 ;  State  v.  Foote,  71  CJonn. 
737,  43  Atl.  488;  Dawson  v.  State,  62  Ind. 
478;  Brown  v.  State,  26  Ohio  St.  176;  Moee- 
ly  V.  State,  28  Ga.  190;  Wright  v.  State,  30 
Ga.  325,  76  Am.  Dec.  666 ;  Branch  y.  State,  41 
Tex.  622;  Lott  v.  State,  9  Tex.  App.  206; 
Reedy  v.  State,  22  Tex.  App.  271,  2  S.  W.  691. 

Our  next  Inquiry  relates  to  what  evidence 
is  competent  in  a  case  like  this,  as  tending  to 
prove  the  Injury  to  the  animal  was  willfully 
and  maliciously  Inflicted.  Or,  to  state  the 
question  more  aptly  as  regards  the  point  for 
decision,  was  It  competent  to  prove  the  ma- 
rauding propensity  of  the  bogs,  and  that  de- 
fendant had  proposed  various  methods  to 
their  owner  to  keep  them  out  of  defendant's 
fleld,  and  only  killed  them  to  protect  his  crop 
after  the  proposals  had  been  rejected?  How- 
ever unjustifiable  the  killing  may  have  been, 
does  not  this  evidence  tend  to  prove  the  act 
did  not  originate  in  the  state  of  mind  which 
constitutes  malice?  That  on  the  contrary  de- 
fendant acted  from  neither  a  cruel  propensity 
or  indifference  to  the  suffering  of  dumb 
creatures  or  an  Intention  to  do  what  he  knew 
was  an  unlawful  deed,  but  from  an  Impulse 


of  self-defense,  namely,  to  preserve  his  crop 
from  destruction?  Ck>un8el  for  the  state  says 
the  only  method  by  which  defendant  law- 
fully could  protect  his  crop  was  by  complying 
with  sections  3296  and  3296  of  the  statutes, 
which  prescribe  what  kind  of  a  fence  an  own- 
er must  maintain,  and  how  he  may  be  reim- 
bursed for  damage  done  in  his  fields  by  ma- 
rauding stock  when  he  has  a  lawful  fence. 
Those  statutes  have  another  purpose  from  the 
one  in  hand.  They  were  enacted  to  regulate 
the  rights  and  duties  of  owners  of  land  and 
stock  as  between  themselves ;  whereas  the  stat- 
ute on  which  the  defendant  is  charged  is  de- 
signed for  the  prevention  of  cruelty  to  ani- 
mals. Even  If  one  has  a  lawful  fence  he  may 
violate  the  criminal  statute  by  willfully  and 
maliciously  or  cruelly  beating  or  torturing  an 
Intruding  animal ;  but  whether  he  has  such  a 
fence  or  not.  If  he  Injures  an  animal  In  bis 
field,  a  question  must  arise.  In  passing  on  his 
criminal  liability,  concerning  the  malicious 
or  cruel  quality  of  the  deed ;  for  therein  con- 
sists the  offense.  Tet  the  attitude  of  a  de- 
fendant with  regard  to  keeping  a  lawful 
fense  Is  a  circumstance  touching  the  question 
of  malice;  as  It  tends  to  shed  light  on  the 
problem  of  whether  his  temper  and  mood 
were  law-abiding  or  such  as  would  prompt 
to  acts  of  intentional  lawlessness.  Section 
1989  does  not  say  malice  must  be  inferred  If 
the  act  was  wrongfully  and  intentionally  done, 
but  that  it  may  be,  which  means  that,  when 
the  state  has  proved  those  facts,  the  court 
may  leave  them  to  the  jury  as  suflident  to  sup- 
port a  finding  of  malice.  But  this  Is  different 
from  saying  the  Jury  are  confined  to  those 
facts  in  passing  on  the  question,  or  that  evi- 
dence to  disprove  its  existence  may  not  be 
introduced.  Wharton  says  malice  Is  to  be  In- 
ferred from  all  the  facts  in  the  case  as  a  pre- 
sumption of  fact,  and  is  never  to  be  arbi- 
trarily assumed  as  a  presumption  of  law.  1 
Crim.  Law  (10th  Ed.)  §  122.  See,  too,  Whar- 
ton, CJrlm.  Ev.  (  738  et  seq.  For  the  jury  to 
derive  their  conclusion  solely  from  the 
slaughter  might  cause  them  to  regard  the 
deed  as  springing  from  a  wanton,  cruel,  or 
reckless  impulse,  when.  In  truth,  the  emotloa 
felt  by  defendant  was  purely  defensiye 
though  it  tended  toward  an  unlawful  act.  As 
was  said  in  a  quite  similar  case,  the  question 
to  be  tried  was  not  whether  the  defendant 
was  justified  in  killing,  but  whether  his  mo- 
tive was  malicious;  and  that  on  this  {mint 
the  breacby  proclivity  of  the  animal  and  the 
purpose  of  the  accused  to  protect  his  crop 
were  relevant  Wright  v.  State,  80  Ga.  325, 
76  Am.  Dec.  666.  The  case  is  quite  In  point, 
it  having  been  held  therein  that  the  defend- 
ant, who  was  accused  of  malicious  mischief 
In  shooting  a  mule,  might  prove  he  shot  It  to 
protect  his  crop,  which  the  mule  was  in  the 
habit  of  foraging  on,  and  not  from  malice 
against  the  animal  or  its  owner.  It  Is  true 
our  statute  excludes  the  necessity  of  proving 
that  variety  of  malice,  but  nevertheless  gen- 
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eral  malice  must  be  proved.  Therefore  the 
remark  of  the  court  that,  if  the  defendant 
shot  the  mule  to  protect  his  crop,  the  act 
though  unjustifiable,  was  not  malicious.  Is 
apropos.  In  Reedy  v.  State,  22  Tei.  App.  271, 
2  S.  W.  591,  a  prosecution  for  willfully  and 
wantonly  killing  a  cow,  the  defendant  offered 
to  prove  the  animal  was  breach;  and  In  the 
habit  of  trespassing  on  his  crops.  The  evi- 
dence was  rejected  at  the  trial,  but  the  ap- 
I>ellate  court  said  the  jury  should  have  beard 
and  considered  It  "In  determining  whether 
the  killing  was  willfully  and  wantonly  done 
without  excuse,  and  under  circumstances 
evincing  a  lawless  spirit;  or  whether,  under 
the  circumstances,  such  facts  negatived  such 
motives,  promptings,  and  wantonness."  And 
so  in  State  v.  Avery,  44  N.  H.,  loc  clt  807, 
in  which  an  indictment  for  cruelly  beating 
and  wounding  a  horse  was  met  with  the  de- 
fense that  the  beating  was  solely  for  the  pur- 
Iiose  of  training,  the  court  said  If  this  was 
true,  however  severe  the  beating  was,  it 
could  not  be  malicious  within  the  meaning  of 
the  statute.  And  again.  In  Grlse  v.  State, 
supra,  where  the  indictment  was  for  need- 
lessly killing  a  pig  under  a  statute  against 
needlessly  killing  animals,  It  was  said  the 
legality  or  illegality  of  the  act  was  not  the 
point  of  inquiry,  but  whether,  even  if  unlaw- 
ful, it  was  needless.  In  State  v.  Graham,  46 
Mo.  490,  the  defendant  was  charged  with 
willfully  killing  a  hog,  the  property  of  on« 
Huskey.  The  prisoner  offered  to  prove  hi  a 
father-in-law  had  requested  him  to  go  into 
the  woods  where  the  father-in-law  had  some 
wild  bogs  and  kill  them.  Defendant  went 
to  the  woods  and  returned  saying  be  had 
killed  Huskey's  hog  and  asking  what  he 
should  do  with  it  The  Supreme  Court  held 
this  evidence  should  have  been  received,  and 
it  was  for  the  jury  to  pass  on  the  entire  evi- 
dence. We  Incline  to  the  opinion  that  evi- 
dence of  the  breachy  habit  of  the  hogs  and  of 
what  had  transpired  between  their  owner 
and  defendant  prior  to  the  killing  should 
have  been  admitted.  The  offer  to  prove  that 
after  the  hogs  were  dead  defendant  tendered 
payment  for  than,  could  throw  no  light  on 
his. state  of  mind  when  the  deed  was  per- 
ipetrated.  The  jury  ought  to  determine  the 
question  of  malice,  not  atone  from  the  wrong- 
ful, willful,  and  intentional  character  of  the 
killing,  but  from  all  relevant  facts.  Including 
the  previous  conduct  of  defendant  with  ref- 
erence to  the  depredations  of  the  hoga  and 
as  to  his  Inclosures,  and  the  manner  in  which 
the  hogs  were  killed.  Section  1980  was  se- 
verely applied  in  the  case  of  State  v.  Guern- 
sey, 9  Mo.  App.  312;  and,  it  seems,  contrary 
to  the  principle  of  the  decision  In  State  v. 
Graham,  46  Mo.,  supra.  We  do  uot  refer  to 
the  ruling  that  Guernsey  was  rightly  denied 
an  instruction  for  acquittal  If  he  had  no  mal- 
ice or  HI  will  against  the  prosecuting  witness; 
but  to  the  exclusion  of  evidence  tending  to 
show  his  belief  that  the  fence  he  cut  was  uot 
on  the  land  of  the  said  witness,  but  in  the 


public  highway.  Perhaps  under  that  ruling 
the  evidence  excluded  in  the  present  case 
would  be  incompetent.  The  opinion  consid- 
ered the  evidence  offered,  not  with  reference 
to  Its  competency  on  the  issue  of  malice,  but 
on  the  Issue  of  the  defendant's  right  to  cut 
the  fence. 

After  excluding  the  testimony  we  are  con- 
sidering, the  trial  court  commented  on  It  In 
an  instruction  to  the  jury,  telling  them  that 
such  conduct  on  the  part  of  defendant  was 
no  defense.  As  the  evidence  was  not  before 
the  jury,  this  Instruction  was  Improper.  Mt- 
Klnzie  V.  Hill,  51  Mo.  303,  11  Am.  Dec.  4,7.). 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


JENKINS  et  al.  v.  MORROW  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Feb. 

17,  1908.     Rehearing  Denied  May  4,  1908.) 

1.  INSUBANCE— Mdtuai.  Benetit  Czktifioate 
—Assignment. 

An  assignment  of  a  part  of  the  proceeds 
of  a  mutual  benefit  certificate  to  persons  not 
creditors  of  the  insured  was  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  SS  166,  1931.] 

2.  JUDQMKNT— Pbobatk   Coubt— Collatebal 
Attack. 

A  judgment  of  the  proba'te  court  In  matters 
wherein  it  has  Jurisdiction  of  the  parties  and 
the  subject-matter  is  conclusive  against  collater- 
al attack. 

FEd.  Note.— For  eases  In  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  t  910.] 

8.    SaMB— jTTRISDICnONAI.  DEFECTS. 

An  objection  to  the  jurisdiction  of  the  court 
by  which  a  judgment  was  rendered  may  be  rais- 
ed at  any  time,  in  any  kind  of  a  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  t  910.] 

4.  ADinNiSTBATOBS— Ci-Aiys— Doty  to  File. 

Rev.  St.  1809,  i  195  (Ann.  St  1906,  p.  406), 
provides  that  the  probate  court  shall  not  allow 
any  demand  against  any  estate  unless  the  claim- 
ant shall  first  make  oath  in  open  court,  or  file  his 
affidavit  with  such  claim,  stating  that  his  ac- 
count or  demand  as  presented  is  correct;  and 
section  197  (Ann.  St.  190C,  p.  407)  declares 
that  a  person  having  a  demand  ghali  give  notice 
to  the  administrator  of  his  intention  to  present 
it  for  allowance.  Beld,  that  a  claim  agamst  an 
estate  must  be  presented  in  the  manner  prescrib- 
ed by  the  claimant,  and  that  the  administrator 
has  no  power  or  authority  to  himself  present 
the  claim  of  a  third  person  against  the  estate 
for  allowance. 

5.  Same— PaoBATB  Coubt— Jvbisdichor-Ai.- 
LOWANCE  OF  Claim. 

Where  a  claim  against  an  estate  was  er- 
roneously presented  to  the  proimte  court  for 
allowance  by  the  administrator,  instead  of  by 
the  claimant,  accompanied  by  the  statutory  affi- 
davit required  by  Rev.  St  1890,  g  195  (Ann. 
St.  1906,  p.  406),  a  judgment  of  the  probate 
court,  allowing  the  claim  and  directing  its  pay- 
ment out  of  the  assets  of  the  estate,  was  void 
for  want  of  jurisdiction. 

6.  CouBTs— Pbobatb  Coubtb— Equity  Jubis- 
DicnoN. 

An  administrator,  finding  an  assignment  of 
a  portion  of  the  proceeds  of  an  insurance  certif- 
icate among  intestate's  papers,  presented  such 
assignment  to  the  probate  court,  and  prayed  that 
he  l>e  instructed  whether  to  pay  the  assigned  por- 
tion to  the  assignees,  and  that  they  be  cited  to 
appear,  in  which  proceediug  a  judgment  was  reu- 
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dered  directing  the  payment  of  the  aasigned  por- 
tion to  the  asgi^eea,  without  their  ever  d«t- 
iag  filed  any  claim  therefor  against  the  estate. 
Held,  that  such  proceeding  was  an  exercise  of 
equitable  jurisdiction  akin  to  the  remedy  of  in- 
terplea,  which  waa  beyond  the  powers  of  the 
probate  court 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; N.  M.  Bradley,  Judge. 

Action  by  Charles  O.  Jenlclns  and  others 
against  Walter  B.  Morrow  and  others.  Judg- 
ment tor  defendants,  and  plalntlSs  appeal. 
Reversed  and  remanded. 

F.  W.  Olfford,  A.  B.  Logan,  and  J.  W. 
Suddatb,  for  appellants.  O.  L.  Houts  and 
Jas.  A.  Kemper,  for  respondents. 

BROADDUS,  P.  J.  This  is  a  suit  for  mon- 
ey had  and  received.  The  following  state- 
ment of  the  facts  appears  in  the  record:  "On 
the  7th  of  December,  1894,  Coleman  O.  Jenk- 
ins was  a  resident  of  Odessa,  Lafayette  coun- 
ty. Mo.  Prior  to  that  date  be  bad  talien 
out  an  insurance  poUcy  on  his  life  for  the 
sum  of  $5,000,  which  policy  was  Issued  by 
the  Knights  Templars  &  Masons  Indemnity 
Company,  doing  business  on  the  assessment 
plan.  This  policy  was  made  payable  to  Mar- 
tha C.  Jenkins,  his  wife.  On  said  7th  day  of 
December,  1891,  the  contract  of  agreement 
set  out  in  the  finding  of  facts  was  duly  ex- 
ecuted by  the  said  Coleman  O.  Jenkins  and 
Martha  C.  Jenkins,  on  the  one  part  and  these 
defendants.  Morrow  and  Schofleld,  on  the 
other  part,  by  the  terms  of  which  the  said 
Morrow  and  Schofleld  were  to  assume  and 
pay  dues,  fees,  and  assessments  that  might 
become  due  on  said  policy,  and  at  the  death 
of  Coleman  O.  Jenkins  were  to  receive  three- 
flfths  of  all  the  moneys  that  might  be  due  on 
said  policy.  Some  time  later,  this  policy  was 
surrendered,  and  a  new  policy  was  issued  for 
the  same  amount,  but  said  last  policy  was 
made  payable  to  the  administrator  of  the 
estate  of  Coleman  O.  Jenkins.  No  mention 
therein  made  or  attached  thereto  of  the  de- 
fendants or  their  agreement.  The  said  Cole- 
man O.  Jenkins  died  intestate  about  the  4th 
of  August,  1902,  in  Jackson  county.  Mo.,  leav- 
ing surviving  him  as  bis  sole  heirs  at  law 
these  plaintiffs;  Chas.  O.  Jenkins  and  Ernest 
Jenkins  being  minors.  One  Charles  R.  Crea- 
sy waa  by  the  probate  court  of  Jackson  coun- 
ty. Mo.,  appointed  administrator  of  bis  estate. 
The  said  administrator  Inventoried  this  poli- 
cy and  collected  from  said  insurance  compa- 
ny the  sum  of  $4,880.  Afterwards  on  the 
day  of  November,  1902,  the  said  adminis- 
trator without  notice  to  any  one  presented 
to  the  protmte  court  of  Jackson  county.  Mo., 
a  petition,  as  follows  (omitting  the  caption): 
'Now  comes  said  administrator  and  shows  to 
the  court:  That  when  he  took  charge  of  said 
estate  he  found  only  a  i>olicy  of  Insurance 
Issued  by  the  Knigbts  Templars  &  Masons 
Life  Indemnity  Company,  Na  1322,  for  the 
sum  of  five  thousand  dollars  ($5,000.00). 
That  since  said  appointment  he  has  collected 


said  sum.  That  he  finds  among  the  Ixwks 
and  papers  of  the  decedent  a  contract  enter- 
ed into  between  the  said  Coleman  O.  JToiklns 
on  the  7th  day  of  December,  1894,  and  Wal- 
ter E.  Morrow  and  Linn  J.  Schofleld,  which 
contract  so  found  by  him  is  in  words  and  fig- 
ures following :  •  •  • '  That  pursuant  to 
said  contract  the  said  Morrow  and  Schofleld 
claim  all  the  proceeds  of  said  policy  except 
the  sum  of  two  thousand  dollars  ($2,000.00). 
The  administrator  prays  the  court  to  cite  the 
said  Walter  E.  Morrow  and  Linn  J.  Schofleld 
to  appear  in  this  court  and  make  good  their 
ctalm,  if  any  they  have,  under  said  contract 
to  said  proceeds,  excepting  the  sum  of  two 
thousand  dollars  ($2,000.00),  and  this  adminis- 
trator also  prays  the  court  to  construe  said 
contract  and  direct  him  as  to  bow  he  shall 
credit  his  Inventories  flled  herein  with  the 
proceeds  of  said  policy,  and  also  direct  bbn 
in  what  manner  he  shall  hereafter  make  his 
settlements  of  the  estate  of  the  deceased 
with  reference  to  the  amount  collected  oa 
said  policy." 

The  hearing  of  the  application  was  con- 
tinued until  the  25th  day  of  November,  1902, 
when  the  court  made  the  following  ratry  of 
record:  "In  the  estate  of  Coleman  O.  Jenk- 
ins, deceased,  Charles  R.  Creasy,  Administra- 
tor. 5842.  Instruction  as  to  Insurance  Poli- 
cy. Now  on  this  day  the  petition  of  said  ad- 
ministrator, heretofore  filed  herein,  and  by 
the  court  continued  to  this  day  for  hearing, 
praying  for  instructions  how  to  dispose  of 
insurance  policy  belonging  to  estate  of  said 
deceased.  Is  by  the  court  taken  up,  and  the 
court  flnds:  That  under  a  contract  (a  copy 
of  said  contract  being  flled  herein)  Walter  B. 
Morrow  and  Linn  J.  Schofleld  are  entitled  to 
a  part  of  the-  Insurance  money  In  contract 
mentioned.  In  the  sum  of  $2,880,  less  the  sum 
of  $50  to  administrator  for  services  In  col- 
lecting said  sum  and  $6.60  for  traveling  ex- 
penses and  $65.04,  being  three-flfths  of  ex- 
penses of  administration,  leaving  as  the  net 
sum  to  be  paid  said  Morrow  and  Schofleld 
$2,758.36,  which  said  sum  said  administra- 
tor is  hereby  ordered  to  pay  to  the  said  Mor- 
row and  Schofleld  and  take  their  receipt  there- 
for, and  that  he  be  credited  therewith  in-  hi» 
inventory  and  In  his  accounts  with  this  es- 
tate." On  the  10th  day  of  September,  1903, 
the  administrator  presented  his  first  annual 
settlement  to  the  court,  wherein  he  report- 
ed, among  other  matters,  his  payment  to  the 
defendants  of  the  sum  of  $2,880,  and  took 
credit  for  the  same.  Later  he  made  his  final 
settlement,  which  was  approved  by  the  court 
and  distribution  ordered  of  the  balance  la 
his  hands. 

The  principal  question  In  the  case  Is  wheth- 
er or  not  the  Judgment  of  the  probate  court 
ordering  the  administrator  to  pay  to  defend- 
ants three-flfths  of  the  proceeds  of  said  policy 
was  void  In  law.  Preliminary  to  a  discussion 
of  that  question.  It  Is,  perhaps,  necessary  to 
call  attention  to  the  law  that,  the  defendants 
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not  being  creditors  of  the  tnsnred,  the  aaslgn- 
ment  was  void.  Bmer  t.  Kansas  Mutual  Life 
Ina.  Co.,  100  Mo.  App.  540,  75  S.  W.  380; 
Strode  v.  Meyer  Bros.  Drug  Co.,  101  Mo.  App. 
627,  74  S.  W.  379.  The  law  In  this  respect 
Is  not  denied,  but  It  la  insisted  by  the  de- 
fendants that  it  is  not  a  question  that  can  be 
Inquired  Into  In  this  case,  which  In  a  sense  la 
true,  but  were  It  otherwise,  and  plalntlfTs  had 
no  claim  whatever  to  the  money,  they  would 
have  no  basis  for  a  cause  of  action. 

The  proposition  that  a  Judgment  of  the 
probate  court.  In  matters  wherein  It  has  Ju- 
risdiction of  the  parties  and  the  subject-mat- 
ter, Is  conclusively  against  a  collateral  attack, 
cannot  iDe  denied.  But  the  question  of  Juris- 
diction of  a  court  Is  always  an  open  question, 
and  can  be  raised  at  any  time  hi  any  kind  of 
proceeding,  Is  also  admitted.  The  law  of  ad- 
ministration provides  that:  "The  probate 
court  shall  have  Jurisdiction  to  hear  and  de- 
termine all  suits  and  other  proceedings  in- 
stituted against  executors  and  administrators 
upon  any  demand  against  the  estate  of  the 
testator  or  intestate,  and  of  all  offsets  and 
other  defenses  allowed  by  law,  set  up  thereto 
by  the  administrator  or  executor,  and  a  ccm- 
clse  entry  of  the  order  of  allowance  or  find- 
ing, shall  be  made  on  the  records  of  the  court, 
which  shall  have  the  force  and  effect  of  a 
Judgment."  Section  192,  Rev.  St.  1899  (Ann. 
St.  1906,  p.  404).  Section  195,  Rev.  St.  1899 
(Ann.  St.  1908,  p.  406),  provides  that:  "The 
court  shall  not  allow  anjk  demand  against  any 
estate  unless  the  claimant  shall,  first  make 
oath  In  op«n  court,  or  file  his  affidavit  with 
such  claim,  stating,  •  •  •  that  his  account 
or  demand  as  presented  is  correctly  stated." 
flection  197,  Rev.  St.  1899  (Ann.  St.  1906,  p. 
407),  provides  that  a  person  having  a  demand 
shall  give  notice  to  the  administrator  of  hla 
Intention  to  present  It  to  the  court  for  al- 
lowance. The  administrator,  however,  may 
waive  notice.  Section  199,  Rev.  St.  1899  (Ann. 
St  1906.  p.  408). 

Our  attention  has  been  called  to  the  cases 
of  Robblns  v.  Boulware,  190  Mo.  33,  88  S.  W. 
674,  109  Am.  St.  Rep.  746,  and  In  re  Estate  of 
Davison,  100  Mo.  App.  268,  73  S.  W.  373,  as 
authority  for  the  proposition  that  an  affidavit 
to  a  claim  against  the  estate  of  a  decedent  is 
not  necessary  to  confer  Jurisdiction  on  a  pro- 
bate court  The  first  refers  to  the  Insufficien- 
cy of  the  affidavit  attached  to  a  petition  for 
tlie  sale  of  decedent's  lands  to  pay  his  debt, 
which  the  court  holds  to  have  been  a  mere 
irregnlarlty  and  did  not  deprive  the  court  of 
Jurisdiction.  Such  proceedings  are  conducted 
under  the  provision  of  section  147,  Rev.  St 
(Ann.  St  1906,  p.  386).  The  second  refers  to 
the  conclusiveness  of  an  order  of  a  probate 
court  granting  letters  of  administration.  It 
was  held  that  a  failure  of  the  administrator  to 
file  the  accounts,  lists,  i^nd  Inventories  re- 
quired by  the  section  was  no  objection  to  an 
order  of  sale  to  pay  a  demand  against  the 
estate,  where  It  otherwise  appeared  that  the 
personal  assets  bad  been  exhausted.    Brown 


V.  Woody,  22  Mo.  App.  253.  In  WUkerson  v. 
Allen,  67  Mo.  602,  and  Rugie  v.  Webster,  STt 
Mo.  246,  objections  were  made  to  the  suffi- 
ciency of  the  affidavits  to  the  petitions  for 
the  sale  of  real  estate  to  pay  debts.  The 
court  held  that  although  the  proceedings  may 
have  been  irregular,  "and  the  affidavits  not 
made  In  literal  compliance  with  the  law,  yet 
these  are  not  such  jurisdictional  facts  as 
would  render  them  wholly  void."'  It  will 
be  observed  that  all  the  cases  referred  to 
apply  to  Instances  where  the  Jurisdiction  of 
the  court  attached  to  the  subject-matter,  and 
that  the  legality  of  the  proceedings  could  not 
be  attacked  collaterally  for  a  mere  Irregular- 
ity. And  it  Is  also  held  that:  "Where  the  rec- 
ord does  not  show  whether  the  statutoiy 
affidavit  was  made  or  not,  but  is  silent,  the 
court  will  presume  that  it  was  made."  Wood 
V.  Flanery,  89  Mo.  App.  632,  and  cases  cited. 
Where  record  was  silent,  Jurisdiction  would 
be  presumed. 

In  this  case  there  was  no  affidavit  of  the 
correctness  of  any  demand  defendants  had 
against  the  estate  of  the  deceased.  In  fact, 
they  presented  no  demand.  The  claim  that 
was  allowed  was  called  to  the  attention  of 
the  court  by  the  administrator,  and  in  a  man- 
ner not  authorized  by  the  law  of  administra- 
tion. It  is  for  the  claimant  of  a  demand 
against  an  estate  to  present  it  for  allowance, 
and  no  such  duty  Is  imposed  upon  the  ad- 
ministrator. That  he  was  acting  outside  of 
his  power  and  duties  there  can  be  no  question. 
We  know  of  no  way  a  probate  court  can 
obtain  Jurisdiction  of  a  demapd  against  an 
estate  other  than  by  Its  presentation  with  the 
statutory  affidavit,  and  the  failure  to  comply 
therewith  Is  not  a  mere  irregularity,  but  It 
Is  fatal  to  the  Judgment  Wemse  v.  McPike. 
100  Mo.  476,  13  S.  W.  809;  Peter  v.  King,  13 
Mo.  143.  The  Jurisdiction  of  probate  courts 
are  regulated  by  statute  and  are  therefore 
courts  of  limited  jurisdiction.  We  know  of 
no  statute  that  authorizes  such  courts  to  ex- 
ercise equitable  Jurisdiction.  The  proceeding 
In  question  was  an  equitable  one,  which  Is 
cognizable  In  the  circuit  courts  only,  or  courts 
of  general  jurisdiction.  The  proceeding  was 
near  aliin  to  the  remedy  of  Interplea.  The 
administrator  held  in  his  hands  certain  funds, 
which  he  asserted  in  his  petition  to  the  court 
the  defendants  claimed  by  virtue  of  a  certain 
assignment  of  a  policy  on  the  life  of  the  de- 
cedents, and  he  asked  that  they  be  cited  to 
appear  "and  make  good  their  claim."  The 
only  difference  between  that  proceeding  and 
the  usual  equitable  suit  Is  that  the  admin- 
istrator not  only  represented  the  estate  and 
heirs  of  the  decedent,  but  he  was  also  the 
holder  of  the  stakes.  Tet  notwithstanding 
this  apparent  double  advantage  the  estate 
and  heirs  lost,  and  the  Interpleaders  won  on 
an  Illegal  demand. 

The  court  was  asked  to  construe  a  contract, 
not  In  connection  with  any  demand  present- 
ed by  the  claimants  as  the  statute  required, 
but  to  determine  whether  under  the  contract 
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defendants  or  the  administrator  was  entitled 
to  the  fund.  The  claim  of  defendants  was 
not  a  demand  against  decedent's  estate,  con- 
ceding It  to  have  been  legal.  Had  it  been 
such,  it  was  a  property  right  which  they 
could  have  enforced  against  the  administrator 
in  a  proper  proceeding,  and  not  as  a  claim 
against  the  estate  in  his  hands. 

And  what  of  the  Judgment?  It  was  not 
an  allowance  of  a  demand  against  the  estate 
and  its  classification,  but  a  direction  to  the 
administrator  to  appropriate  three-fifths  of 
a  certain  fund  in  his  hands  to  the  payment 
of  the  claim  of  the  defendants,  "and  that  he 
be  credited  therewith  in  his  inventory  and 
In  his  accounts  with  the  estate."  It  was  an 
equitable  proceeding  from  the  beginning  to 
the  end.  A  probate  court  has  no  such  power. 
'  For  the  reasons  given  the  cause  Is  reversed 
and  remanded,  with  directions  to  the  court 
to  ascertain  the  amount  including  Interest 
due  the  plalntlCTs  and  for  costs.    All  concur. 


GUSHING  V.  POWELL. 

(Kansas    City    Court    of    Appeals.     Missouri. 

April  6,  1908.    Rehearing  Denied  Jlay  4, 

1908.) 

1.  PLEAMHO  —   OERBRA.L      DENIAL   —    WHEH 

Propeb. 

If  plaintiff's  alleged  cause  of  action  never 
existed,  a  general  denial  is  a  proper  answer,  and 
any  evidence  tending  to  show  its  nonexistence 
is  admissible  under  such  denial,  and  whatever 
it  is  necessary  for  plaintiff  to  prove  is  met  by 
a  general  denial ;  defenses  denominated  new 
matter  and  required  to  be  specially  pleaded  be- 
ing only  those  matters  which  have  arisen  since 
the  cause  of  action  arose,  matters  in  the  nature 
of  confession  and  avoidance. 

2.  MnNIClPAL  CORPOBATIOlsS  —  STBEET  IM- 
PROVEMENTS —  Enforcement  —  Issues  ano 
Proof  —  General  Denial  —  Evidence  Ad- 
missible. 

In  an  action  to  enforce  a  special  tax  bill 
issued  by  a  city  of  the  second  class  in  a  street 
improvement  proceeding,  the  bill  being  filed  vrith 
the  petition,  defendant  could,  under  a  general 
denial,  show  an  omission  of  proceedings  essen- 
tial to  the  validity  of  the  tax  bill ;  Rev.  St.  1899,  % 
5664  (Ann.  St.  1906,  p.  2885),  making  such  a 
tax  bill,  in  an  action  thereon,  prima  facie  evi- 
dence of  its  validity,  merely  shortening  plain- 
tiff's pleading  and  proof,  and  not  affecting  the 
rule  which  admits  any  evidence  under  a  general 
denial  which  tends  to  show  that  plaintiff  never 
had  a  valid  cause  of  action. 

Appeal  from  Circuit  Court,  Buchanan 
County;   C.  A.  Mosman,  Judge. 

Action  by  Francis  J.  Gushing  against  Louis 
Powell.  From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.     Reversed   and    remanded. 

E}astin,  Corby  &  Eastln,  for  appellant.  C. 
F.  Strop  and  Eugene  Silverman,  for  respond- 
ent 

ELLISON,  J.  This  action  was  brought  to 
enforce  a  special  tax  bill  issued  for  grading 
streets  in  the  city  of  St.  Josepli,  a  city  of  the 
second  class.  '  The  Judgment  in  the  trial  court 
was  for  the  plalntlfll. 

The  sole  question  Is  one  of  pleading.  The 
plaintiff  pleaded  the  making  and  issue  of  the 


tax  bill,  giving  the  date  and  contents  thereof. 
He  also  duly  alleged  that  defendant  owned 
the  property  charged.  The  bill  was  filed  with 
the  petition.  In  short,  the  petition  met  the 
requirement  of  section  5664,  Rev.  St.  1899 
(Ann.  St.  1906,  p.  2885),  of  the  charter  of 
cities  of  the  second  class.  The  answer  was 
a  general  denial,  and  under  such  answer  the 
defendant  offered  in  evidence  certain  court 
records  necessary  to  authorize  the  proceeding, 
which  were  In  relation  to  the  assessment  of 
damages  and  benefits  and  authorizing  the  city 
to  proceed  with  the  grading  of  the  street. 
The  court  ruled  that  no  evidence  of  that 
character  could  be  received  under  a  general 
denial,  that  it  should  have  been  specially 
pleaded,  and  gave  a  peremptory  instruction 
to  find  for  the  plaintiff.  The  section  of  the 
charter  just  cited  reads  that  such  tax  biU 
"shall,  in  any  action  thereon,  be  prima  facie 
evidence  of  the  validity  of  the  bill,  of  the  do- 
ing of  the  work  and  of  the  furnishing  of  the 
materials  charged  for,  and  of  the  liability  of 
the  property  to  the  charge  stated  in  the  bill ; 
provided,  that  nothing  in  this  section  shall 
be  80  construed  as  to  prevent  any  defendant 
from  pleading  in  reduction  of  the  bill  any 
mistake  or  error  in  the  amount  thereof,  or 
tiiat  the  work  therein  mentioned  is  not  done 
in  a  good  and  workmanlike  manner." 

The  law  of  pleading  is  well  established  in 
this  state  that  defenses  which  are  denomina- 
ted new  matter  and  which  must  be  specially 
pleaded  are  only  those  matters  which  have 
arisen  since  the  cause  of  action  arose.  There 
is  no  such  thing  as  "new  matter"  to  that 
which  never  had  legal  existence.  So  it  Is 
well  said:  "A  defendant  Is  required  to  plead 
affirmatively  only  matters  in  the  nature  of 
confession  and  avoidance ;  that  is,  matters 
which,  though  the  statement  In  the  petition 
may  be  true,  would  nevertheless  defeat  the 
action,  as  for  example,  release,  payment,  ac- 
cord, and  satisfaction."  Jones  y.  Rush,  166 
Mo.  304,  57  S.  W.  118.  If  a  cause  of  action 
has  not  existed,  the  proper  answer  is  a 
general  denial,  and  any  evidence  which  will 
show  that  it  never  had  legal  existence  is  ad- 
missible under  such  denial.  Greenway  t. 
James,  34  Mo.  326;  Hudson  v.  Railway  Co., 
101  Mo.  13, 14  S.  W.  15 ;  Northup  v.  Insurance 
Co.,  47  Mo.  444,  4  Am.  Rep.  337.  Thus,  in  an 
action  for  damages  for  nonperformance  of  a 
written  contract,  if  the  contract  was  valid. 
but  had  in  some  way  been  discharged,  that 
would  be  new  matter ;  but,  If  it  was  forged, 
the  forgery  would  not  be  new  matter  and 
need  not  be  pleaded.  A  showing  of  forgery 
would  be  a  showing  that  the  alleged  cause  of 
action  never  existed,  and  hence  is  fully 
covered  by  a  simple  denial.  Whatever  is 
necessary  for  a  plaintiff  to  prove  In  order  to 
make  out  bis  case'  is  met  by  a  general  denial. 
There  may  be  different  modes  of  proof — tha% 
may  be  Inferences  or  presumptions  of  one 
thing  from  proof  of  another — but  whatever 
a  plaintiff  must  make  out  in  order  to  obtain 
a  Judgmoit  is  met  by  a  denial. 
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In  tbis  case  it  was  necessary  for  plaintiff 
to  prove  that  he  had  a  Talld  lien  subject  to 
enforcement  against  defendant's  property. 
It  took,  of  course,  several  proper  steps  or  le- 
gal proceedings  to  finally  take  the  form  of  a 
tax  bill  as  a  valid  lien  on  the  defendant's 
property.  The  omission  of  these  would  pre- 
vent the  proceeding  ripening  Into  a  valid  tax 
bill  and  lien — would  show  that  the  lien  and 
bill  never  had  arisen  or  been  brought  into 
existence.  Therefore  a  general  denial  should 
let  in  such  evidence.  It  is  no  answer  to  this 
position  to  say  that  the  tax  bill  itself  is 
prima  facie  evidence  of  its  validity,  and  there- 
fore that  all  proper  proceedings  were  taken. 
The  charter  above  quoted  so  declares;  but, 
after  all,  It  is  evidence  introduced  by  the 
plaintiff  of  the  regularity  of  all  the  proceed- 
ings anterior  to  the  tax  bill.  The  holder  of 
the  bill  by  legal  Intendment  alleges  the  sever- 
al steps  necessary  to  a  tax  bill  and  its  regu- 
larity, by  alleging  the  issuance  of  the  bill, 
and  he  proves  this  by  introducing  tbe  bill. 
The  fact  that  the  statute  shortens  his  plead- 
ing and  his  proof  by  making  one  allegation 
and  one  instrument  of  evidence  stand  for  the 
other  requisites  does  not,  and  reasonably 
could  not,  change  the  rule  under  discussion. 

In  our  opinion  the  identical  question  has 
been  decided  by  the  Supreme  Court.  State 
ex  rel.  v.  Rau,  03  Mo.  126,  5  S.  W.  697.  That 
was  an  action  for  delinquent  taxes  where  the 
statute  provides  what  the  petition  shall  show, 
and  wherein  it  Is  provided  that  the  tax  bill 
shall  be  prima  fade  evidence  that  the  amount 
claimed  Is  Just  and  correct,  thus  making  a 
prima  fftcle  case  for  the  plaintiff.  The  an- 
swer in  that  case,  besides  containing  a  gen- 
eral denial,  set  up  specially  certain  facts 
which  invalidated  the  bill  in  part.  The  plain- 
tiff did  not  file  a  reply  to  that  part  of  the 
answer,  and  defendant  contended  that  it  stood 
admitted.  The  Supreme  Court  refused  to  sus- 
tain him,  and  held  that  the  petition,  while 
not  required  (neither  is  it  here  required)  to 
set  forth  all  steps  taken  in  order  to  make  a 
valid  tax  biU,  yet  "it  must  be  regarded  as 
including  them  in  the  averments  required  to 
be  made."  Therefore,  such  averments  in  the 
petition  being  facts  which  the  plaintiff  was 
bound  to  prove  (and  which  he  did  prove  by 
the  tax  bill),  the  defendant  need  do  no  more 
than  make  a  general  denial;  and  while  he 
did  set  np,  specially,  defective  proceedings 
anterior  to  the  bill,  he  need  not  have  done  so, 
since  it  was  all  covered  by  his  general  denial, 
and  hence  there  was  no  new  matter  In  the 
answer,  and,  no  reply  thereto  was  necessary. 
Judge  Black,  in  writing  the  opinion  in  that 
case,  said  that:  "All  of  the  facts  stated  in 
the  answer  could  bav*  been  put  in  evidence 
under  the  general  denial.  They  are  but  a  de- 
tailed statement  of  the  evidence,  which  show, 
and  only  show,  that  the  matters  stated  in  the 
petition,  or,  in  contemplation  of  law,  are  in- 
cluded in  these  averments,  are  not  true.  Had 
tbe  defendant  alleged  that  the  tax  was  ex- 
tended without  any  assessment  therefor,  the 


plaintiff  would  not  have  been  required  to  re- 
ply, for,  in  effect,  the  petition  alleges  that 
a  legal  assessment  was  made,  and  the  answer 
would  be  no  more  than  a  denial  of  that  alle- 
gation. It  is  true  the  statute  makes  the  tax 
bill  prima  facie  evidence  that  the  taxes  claim- 
ed are  Just  and  correct,  but  that  only  relates 
to  the  evidence,  and  has  nothing  to  do  with 
the  question  of  pleading."  That  case  has 
been  cited  frequently,  and  no  suggestion  has 
ever  questioned  its  soundnesa  Jones  v.  Rush. 
156  Mo.  364,  372,  57  S.  W.  118;  Vaughan  v. 
Daniels,  98  Mo.  230,  234,  11  8.  W.  673 ;  Blatz 
V.  Lester,  54  Mo.  App.  283. 

The  ruling  of  the  trial  court  was  doubtless 
based  on  remarks  occurring  in  several  cases 
in  this  court  and  the  St.  Louis  Court  of  Ap- 
peals, and  they  are  now  cited  by  the  plaintiff 
in  support  of  the  judgment.  In  that  of  Ouin- 
otte  T.  Ridge,  46  Mo.  App.  254,  the  defense, 
by  Implication,  was  an  admission  of  tbe  valid- 
ity of  the  contract,  but  was  based  on  matter 
subsequently  arising,  viz.,  a  failure  to  per- 
form the  work  properly.  Being  thought  to  be 
matter  supervening  it  was  considered  new 
matter,  which  should  be  pleaded.  But  in 
quoting  tbe  rule  of  pleading  from  Northup 
V.  Insurance  Co.,  supra,  which  we  have  stat- 
ed, there  is  an  unfortunate  error.  By  this 
error  the  Supreme  Court  in  that  case  is  made 
to  say  that,  if  the  defendant  "intends  to  rely 
upon  any  matter  which  goes  to  defeat  or 
avoid  the  plaintiff's  action,  be  must  set  it 
forth,"  etc.  The  words  of  the  Supreme  Court 
were  "new  matter,"  Instead  of  "any  matter." 
It,  of  course,  would  not  be  supposed  that  any 
matter  which  would  defeat  the  plaintifTs  ac- 
tion would  need  to  be  specially  pleaded,  since 
that  would  cut  out  all  use  of  a  general  denial. 
The  case  of  Menefee  y.  Bell,  62  Mo.  App. 
659,  has  no  application,  since  there  the  de- 
fense was  new  matter  arising  subsequently 
to  the  proceedings.  In  the  case  of  Vietbs  v. 
Planet  Company,  64  Mo.  App.  207,  the  defense 
sought  to  be  made  is  not  shown.  The  record 
did  not  show  whether  the  defense  consisted 
of  new  matter  arising  subsequent,  or  whether 
It  went  to  the  origin  of  a  cause  of  action.  It 
Is  true  that  the  general  remark  is  made  that, 
if  the  owner  of  tbe  property  wished  to  show 
either  the  imperfect  execution  of  the  work 
arising  subsequent  to  the  cause  of  action  "or 
any  other  fact  which  goes  to  the  legality  or 
extent  of  the  charge,"  he  cannot  do  so  under 
a  general  denial.  This  language  must  have 
had  reference  to  matters  arising  subsequently 
which  affected  the  legality  of  the  charge. 
The  language  could  not  have  been  intended 
to  be  Interpreted  in  tbe  full  breadth  of  plain- 
tiff's contention,  for,  if  so,  it  would  require 
a  defendant  to  plead  specially  as  new  matter 
that  no  proceedings  of  any  kind,  sx>eclally 
naming  them,  had  ever  been  taken.  In  City 
of  Carthage  v.  Badgely,  73  Mo.  App.  123,  the 
point  considered  was  as  to  the  sufficiency  of 
the  petition.  The  nature  of  the  defense  was 
not  shown.  The  question  now  under  discus- 
sion was  not  involved.    But  during  the  course 
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of  the  opinion  a  remark  was  made  like  that 
In  VIeths  t.  Planet  Co.,  to  which  we  have  just 
referred.  The  case  of  Huling  v.  Bandera 
Stone  Co.,  87  Mo.  App.  349,  was  where  the 
property  owner,  as  plaintiff,  sought  to  annul 
a  tax  bill  as  a  cloud  on  his  property.  In  such 
case,  as  a  plaintiff  seeking  afflrmatlve  relief, 
he  must,  of  course,  set  up  in  his  petition  his 
ground  for  declaring  it  void.  The  case  has  no 
application  here.  The  remaining  case  cited 
is  that  of  Hill  Const.  Co.  v.  Hutchinson,  100 
Mo.  App.  294,  73  S.  W.  8ia  We  do  not  see 
that  It  applies  to  the  case  in  hand. 

The  foregoing  view  leads  to  a  reversal'  of 
the  Judgment  and  remanding  the  cause.  All 
concur. 


MOORE  V.  GIBSON  et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 

April  6,  1908.    Rehearing  Denied  May  4, 

1908.) 

LlKITATION  OF  ACTIONS— COMPUTATION  01'  PB- 

BioD  OF  IiiinTATioR— Pendency  of  Appeal. 
The  trustees  of  a  church  executed  a  note 
payable  February  1,  1880.  Judgment  thereon 
was  rendered  for  plaintiff  Is  September,  1894, 
and  was  never  arrested,  reversed,  nor  set  aside, 
and  no  appeal  was  ever  taken  from  it  nor  a 
writ  of  error  ever  prosecuted.  Execution  was 
issued,  but  upon  beina;  levied  on  defendants' 
property  it  was,  on  defendants'  motion,  quash- 
ed, from  which  action  plaintiff  appealed,  where- 
upon the  action  of  the  trial  court  was  reversed, 
and  the  cause  remanded  in  May,  1902.  Anoth- 
er execution  was  then  issued,  which  the  court 
refused  to  quash.  From  such  refusal  the  de- 
fendants appealed,  securing  a  reversal  on  June 
18,  1906.  Thereafter  on  October  20,  1906,  plain- 
tiff filed  a  bill  in  equity  to  subject  specified 
property  to  the  payment  of  the  note.  Rev.  St. 
1899,  i  4285  (Ann.  St.  1906,  p.  2337),  provides 
that  if  one  begins  an  action  within  proper  time, 
and  be  suffer  a  nonsuit  or  his  judgment  be  ar- 
rested or  reversed  on  appeal  or  error,  he  may 
begin  a  new  action  witliin  one  year  thereafter, 
even  though  the  original  period  of  limitation 
had  run.  ffeld,  that  the  bill  in  equity  was 
barred ;  section  4285,  in  speaking  of  the  reversal 
of  the  judgment  on  appeal  or  error,  meaning 
an  appeal  or  writ  of  error  prosecuted  in  the 
usual  manner  from  the  judgment,  and  not  ap- 
peals from  the  quashing  of  or  refusing  to  quash 
executions  thereon. 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Oray,  Judge. 

Bill  by  Robert  Moore  against  Albert  Gib- 
son and  others,  trustees  of  the  Methodist 
Episcopal  Church  of  Carthage,  to  subject  cer- 
tain specified  property  to  the  payment  of  a 
note.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

C.  W.  Bigger,  for  appellant  H.  L.  Shan- 
non, for  respondents. 

BIyLISON,  J.  The  defendants  are  trustees 
of  the  Methodist  Episcopal  Church  (colored)  of 
Carthage.  The  trustees  of  the  church  exe- 
cuted a  note  to  plaintiff  for  $107.43,  dat- 
ed February  1,  1889,  and  due  the  first  of 
February,  1890.  In  December,  1893,  plain- 
tiff brought  suit  on  the  note,  and  judgment 
thereon  was  rendered  In  hto  favor  in  Sep- 
tember, 1894.     An  execution  was  issued  on 


the  Judgment,  and  upon  being  levied  on  prop- 
erty of  defendants.  It  was,  on  defendants'  mo- 
tion, quashed  by  the  circuit  court.  Plaintiff 
appealed  from  this  action,  and  the  Judgment 
was  reversed,  and  the  cause  remanded  by  us 
In  May,  1902  (see  94  Mo.  App.  475,  68  S. 
W.  224).  Another  execution  was  then  Issued 
and  defendants  again  moved  to  quash  It,  but 
the  court  refused  to  do  so  and  overruled  the 
motion.  Thereupon  defendants,  In  turn,  ap- 
pealed to  this  court,  where  the  Judgment  was 
again  reversed  on  June  18,  1906  (see  119  Mo. 
App.  162,  95  S.  W.  313).  On  October  20,  1906, 
the  present  action  was  begun  by  filing  bill 
In  equity  to  subject  ^eclfled  property  to  pay- 
ment of  the  note.  As  already  stated,  the  note 
matured  in  February,  1880,  and  consequent- 
ly would  ordinarily  be  barred  on  the  expira- 
tion of  10  years,  to  wit.  In  February,  1900, 
which  was  more  than  6  years  prior  to  bring- 
ing this  suit  But  plaintiff  claims  that  the 
action  Is  not  barred  under  the  terms  of  sec- 
tion 4286,  Rev.  St  1899  (Ann.  St  1906,  p. 
2357),  which  provides  that  if  an  action  la 
commenced  within  proper  time  and  he  suffer 
a  nonsuit  or  his  Judgment  be  arrested,  or  be 
reversed,  on  appeal  or  error,  he  may  begin  a 
new  action  within  one  year  thereafter,  even 
though  the  original  period  of  limitation  bad 
run. 

Though  the  present  action  was  brought 
within  one  year  of  the  last  reversal,  we  do 
not  see  how  the  statute  can  apply  to  the  facts 
disclosed.  Suit  was  brought  on  the  note  in 
December,  1893,  and  Judgment  rendered  in 
September,  1884.  That  Judgment  has  never 
been  arrested,  nor  has  it  ever  been  reversed. 
No  appeal  was  ever  taken  from  that  Judg- 
ment; nor  was  there  ever  a  writ  of  error 
prosecuted.  Two  appeals  were  taken,  but 
as  above  shown,  each  was  taken  from  the  ac- 
tion of  the  court  on  motions  to  quash  exe- 
cutions which  were  Issued  on  the  Judgmmt 
The  Judgment  has  never  been  set  aside.  It 
Is  true  that  this  court  directed  the  last  exe- 
cution Issued  to  be  quashed  on  the  ground 
that  the  Judgment  was  a  nullity,  but  the 
Judgment  itself  was  not  reversed.  The  stat- 
ute, in  providing  a  year's  additional  time 
when  the  Judgment  shall  be  reversed  on  ap- 
peal or  error,  means  an  appeal  or  writ  of 
error  prosecuted  in  the  usual  manner  from 
the  Judgment  An  abuse  of  the  statute  can 
easily  be  seen  If  we  should  allow  plalntlfTs 
constructldn  to  prevail.  One  might  Instltate 
his  action  on  a  note  on  the  last  day  of  the 
10-year  limitation  period,  and  obtain  a  Judg- 
ment which  would  run  another  10-year  peri- 
od, or,  by  being  revived  from  time  to  time, 
nm  Indefinitely.  Finally,  he  could  Issue  exe- 
cution on  the  Judgment  and  on  that  being 
quashed  on  appeal,  on  the  ground  of  defect 
In  the  Judgment  he  could,  within  one  year, 
again  bring  the  action  though  the  ordinary 
limitation  period  may  have  run  many  times. 

We  think  the  Judgment  should  be  aflilrmed. 
All  concnr. 
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JASPER  COUNTT  BANK  et  aJ.  v.  BARTS. 

(Kansas  City  Conrt  of  Appeals.     Missouri. 

April  6,  1908.     Rehearing  Denied 

Mar  4,  190S.) 

8aI.es— WABRAITTIKS—OONSTBUCnOIt  AND  OP- 

KBATiOH— GoMDinonB— Retttbnino  Goods. 
It  is  incumbent  upon  the  purchaser  of  a 
chattel  with  a  warranty,  made  conditional  upon 
certain  acts  of  the  purchaser,  to  show  the  fulfill- 
ment of  the .  condition  before  he  can  hold  the 
vendor  liable  on  the  warranty,  and  so  where 
machinery  was  sold  nnder  a  warranty  thatit 
would  serve  the  purpose  for  which  it  was  in- 
tended, provided,  nowever,  that  if  not  as  war- 
ranted, the  vendee  should  give  notice  to  the  ven- 
dor and  return  the  machinery  to  the  place  where 
it  wds  purchased,  and  the  machinery  did  not 
comply  with  the  warranty,  it  was  the  vendee's 
duty  as  a  condition  precedent  to  his  rifcht  of  re- 
covery to  return  the  machinery  to  the  place 
where  he  purchased  it  from  the  vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {  814.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Charles  A.  Denton,  Judge. 

Action  by  the  Jasper  County  Bank  and 
others  against  P.  A.  Harts.  From  a  Judgment 
on  a  verdict  directed  for  plaintiffs,  defendant 
appeals.    AflBrmed. 

Slivers  &  Silvers,  for  appellant  Temple- 
ton  &  Hales,  for  respondents. 

BROADDUS,  P.  J.  This  Is  a  suit  on  two 
negotiable  promissory  notes.  The  petition 
contains  a  separate  count  on  each  note.  The 
first  declares  on  a  note  for  $405  executed 
October  3,  1905,  due  December  20,  1905, 
bearing  Interest  at  8  per  cent  per  annum 
from  maturity;  the  second  one  a  note  for 
$75  dated  Gotober  3,  1905,  and  due  De- 
cember 20,  1905,  bearing  interest  at  8  per 
cent,  per  annum  from  maturity.  These  notes 
were  made  payable  to  the  order  of  the  Par- 
sons Band  Cutter  &  Self  Feeder  Company,  a 
corporation  of  the  state  of  Iowa,  and  In- 
dorsed to  the  plaintiff  before  due.  The  con- 
sideration for  the  first-mentioned  note  was 
what  was  designated  as  a  "Success  Shredder 
with  Canvas  Cover";  the  consideration  for 
the  second  note  was  what  was  called  a  "Wind 
Stacker  for  Shredder."  The  defendant  hav- 
ing failed  to  pay  the  notes  at  maturity,  the 
plaintiffs  Instltated  the  suit  to  enforce  their 
collection.  The  company  warranted  that  the 
shredder  would  serve  the  purpose  for  which 
it  was  Intended  as  well  or  better  than  any 
other  machine  of  like  kind.  It  was  one  of  the 
conditions  however  that  If  It  did  not  come  up 
to  the  warranty  the  defendant  was  to  give 
notice  of  the  fact  to  the  company  and  return 
the  machine  to  the  place  where  be  purchased 
it  The  machine  was  bought  from  the  gener- 
al agent  of  the  company  at  Kansas  City,  Mo. 
The  defendant's  testimony  tended  to  show 
that  the  machine  did  not  comply  with  the 
warranty,  but  Instead  of  returning  it  to  Kan- 
sas City  he  took  it  to  Rich  Hill  and  gave  the 
company  notice  of  the  fact,  and  asked  In- 
structions. 

The  evidence  tended  to  show  that  the  plain- 
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tiff  bank  had  notice  of  the  failure  of  consid- 
eiTition  of  the  note  before  purchase.  The 
stacker  for  which  the  second  note  was  given 
was  sold  without  any  special  warranty  but 
as  there  was  no  testimony  that  it  did  not 
work  satisfactorily  the  defendant  failed  in 
making  any  sort  of  defense  as  to  the  second 
count  of  the  petition.  The  court  at  the  close 
of  ail  tlie  evidence  instructed  the  Jury  to 
find  for  plaintiff  on  each  count  of  the  peti- 
tion. 

From  remarks  made  to  counsel  when  dis- 
cnsslng  the  law  relating  to  the  giving  of  in- 
structions we  infer  that  the  court-  adopted 
the  theory  that  It  was  the  duty  of  defendant 
to  have  returned  the  machines  to  the  place 
where  he  purchased  them  from  the  company 
as  the  contract  specified,  and  such  Is  the  law. 
It  was  a  condition  precedent  to  bis  right  to 
recover.  "In  a  sale  of  chattel  with  warranty 
accompanied  by  stipulation  making  the  war- 
ranty conditional  upon  certain  acts  of  the 
purchaser,  it  was  incumbent  upon  the  pur- 
chaser to  show  the  fulflllment  of  the  condi- 
tion before  be  could  hold  the  vendor  liable 
on  the  warranty."  Nichols-Sbepard  Go.  v. 
Rhoadman,  113  Mo.  App.  299,  87  S.  W.  62, 
and  so  It  is  held  in  Nichols,  Shepard  Co.  v. 
Larkln,  79  Mo.  264.  The  rule  is  different 
where  there  is  a  warranty  without  condition 
precedent,  where  it  is  shown  that  the  chattel 
is  worthless  for  the  purpose  for  which  it  is 
purchased.  Compton  v.  Parsons,  76  Mo.  455 ; 
Miles  V.  Withers,  76  Mo.  App.  87;  June  & 
Co.  V.  Falklnburg,  89  Mo.  App.  563  ;  The  New 
Birdsall  Co.  y.  Keys,  99  Mo.  App.  458,  74  S. 
W.  12. 

The  cause  is  affirmed.   All  concur. 


INTBQRITX  MIN.  &  MILL.  CO.  ▼. 
MOON  et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 

March  2,  1908.    Rehearing  Denied 

May  4,  190a) 

1.  JtlDGMEIfT  —  CONCLTTSIVERESB  —  CASE  DlS- 
inSSED. 

A  justice  of  the  peace's  Judgment  does  not 
conclude  subsequent  litigation  of  th^  matters 
involved  where  plaintiff  dismissed  the  case  after 
appeal  to  the  circuit  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  I  1030.] 

2.  iKjrNcnoN— Mines  and  Minerals— Tbes- 
PAss  UPON    Licensee's   Possession. 

Though  a  mining  licensee  cannot  maintain 
an  action  for  unlawful  detainer,  he  may  restrain 
a  trespass  upon  his  possession. 

3.  COBPOBATIONS   —   OfFIOEBB  —  AUTHOBITT — 

Statute  Oonstbued.    '^ 

Rev.  St.  1899,  f  1320  (Ann.  St.  1906,  p. 
1068),  providing  that  the  proi>erty  and  businpss 
of  a  corporation  shall  l>e  controlled  by  a  board 
of  directors,  contemplates  that  the  directors 
shall  appoint  officers  and  agents  to  control  the 
business  affairs  of  the  corporation,  and  that  the 
acts  of  such  officers  and  agents  while  acting 
within  the  scope  of  their  authority  shall  be  tak- 
en as  the  act  of  the  corporation  itself. 

4.  Same— President  and  Genebax  Mahaoeb 
— authobfty. 

Under  Rev.  St.  1899,  «  1320  (Ann.  St.  1906, 
p.  1068),  providing  that  the  property  and  busi- 
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ness  of  a  corporation  shall  be  controlled  -  by  a 
board  of  directors,  a  sale  or  transfer  of  a  corpo- 
ration's property  is  not  valid  unless  authorized 
by  the  directors,  and  hence  the  president  and 
general  manager  of  a  mining  corporation  could 
not,  without  authority  from  the  directors,  grant 
a  valid  permit  to  others  to  mine  on  the  corpora- 
tion's lease,  thoagh  he  had  general  charge  of  the 
corporation's  property  and  could  perform  all 
acts  necessary  to  its  keeping  and  preservation. 

Appeal  from  Clrcnlt  CJourt,  Jasper  County ; 
Hugh  Dabbs,  Judge. 

Suit  by  the  Integrity  Mining  &  Milling 
Company  against  R.  S.  Moon  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

H.  W.  Currey  and  Prichett  &  Prlchett,  for 
appellants.    W.  R.  Robertson,  for  respondent. 

BROADDUS,  P.  J.  This  is  a  suit  by  In- 
junction. The  agreed  facts  are  as  follows: 
A  corporation  known  as  tlie  "Big  Stick  Min- 
ing Company"  beld  an  unrecorded  mining 
lease  on  a  certain  tract  of  land  in  Jasper 
county.  On  the  12th  day  of  November,  1906, 
this  company,  In  writing,  gave  to  the  Federal 
Mining  Company  the  right  to  prospect  and 
mine  for  lead  and  zinc  under  or  on  the  lands 
in  said  lease  for  and  during  the  time  from 
that  date  until  the  17th  day  of  September, 
1916,  subject  to  compliance  by  the  latter  with 
certain  provisions  and  requirements — 21  in 
number — one  of  which  provides  that  no  part 
of  said  leased  premises  shall  be  sublet  or  any 
interest  therein  assigned  without  the  written 
consent  of  the  flrst-named  party.  No.  4  pro- 
vides that  "No  Interest  in  said  lots  or  the 
ores  therein  shall  be  acquired,  held  or  claim- 
ed, or  In  any  wise  affected  by  virtue  of  this 
contract  or  by  virtue  of  mining  or  working 
therein  under  or  by  virtue  hereof.  •  «  •  " 
Nos.  7,  8,  and  9  provide  that  the  Big  Stick 
Company  will  pay  to  the  Federal  Mining  Com- 
pany "as  fuli  compensation  for  all  labor  per- 
formed In  prospecting  and  mining  on  said  lots 
or  tracts  of  land  as  follows:  For  lead  ore 
properly  cleaned,  the  cash  market  price  there- 
of, less  seventeen  and  one-half  per  centum. 
For  zinc  ore  properly  cleaned  the  cash  mar- 
ket value  thereof,  less  seventeen  and  one-half 
per  centum."  The  Federal  Mining  Company 
having  first  obtained  the  written  consent  of 
the  Big  Stick  Mining  Company,  on  the  2lBt 
of  December,  1906,  assigned  to  the  plaintiff 
all  Its  right,  title,  and  Interest  In  said  lease. 
On  the  23d  day  of  March,  1907,  J.  E.  Myers 
as  president  of  the  plaintiff  issued  two  per- 
mits for  mining  on  said  lease.  One  to  S.  S. 
Moon  to  mine  on  lots  29  and  30,  and  the  other 
to  Sam  Moon  and  John  H.  Raglaud  also  to 
mine  on  said  lots.  The  permit  restricted  the 
right  of  said  parties  to  mine  the  upper  run 
of  ore  which  had  been  located  at  from  90  to 
110  feet  below  the  surface  of  the  earth. 

The  petition,  after  alleging  the  facts  stated 
recites:  "That  on  or  about  March  23,  1907, 
the  defendants  R.  S.  Moon  and  Walter  Rag- 
land  commenced  negotiations  with  one  J.  E. 
Myers,  the  then  president  of  plaintiff  corpora- 


tion, for  a  permit  to  work  what  they  designat- 
ed as  the  upper  run  of  ore  in  said  land  at 
between  the  depth  of  90  and  110  feet,  •  •  • 
and  proposing  to  be  governed  by  the  terms 
and  conditions  named  In  said  contract  with 
the  said  landowner  of  lessee,  and  to  pay  a 
royalty  on  all  ores  of  twenty-five  per  cent.; 
that  though  said  negotiation  did  not  termi- 
nate in  any  permit  being  given  or  granted  to 
the  said  defendants  or  either  of  them,  or  In 
their  acquiring  any  right  to  prospect  for  or 
mine  ores  In  said  land  or  in  any  way  to  in- 
terfere -with  the  plaintiff's  rights  thereon," 
the  defendants  have  gone  upon  the  land, 
"and  have  begun  sinking  or  threatening  to 
sink  a  shaft  thereon  for  the  avowed  purpose 
of  mining  therefrom"  the  ores.  The  other 
defendants  named  are  alleged  to  be  aiding 
and  abetting  those  already  named  in  their 
purposes.  The  defendants  in  their  answer 
set  up  as  a  defense  the  permit  mentioned  giv- 
en by  J.  C.  Myers,  the  president  of  the  plain- 
tiff ;  and,  further,  they  went  upon  the  prem- 
ises with  the  consent,  knowledge,  advice,  and 
permission  of  the  plaintiff  and  the  Big  Stick 
Mining  Company.  Further,  the  answer  al- 
leges a  former  adjudication  of  the  matters  in 
issue  in  a  proceeding  before  a  justice  of  the 
peace,  but  as  plaintiff  dismissed  the  case  after 
appeal  to  the  circuit  court,  said  defense  Is 
not  available.  The  judgment  was  for  the 
plaintiff,  from  which  defendant  appealed. 

As  a  preliminary,  the  question  is  raised  as 
to  the  right  of  the  plaintiff  to  the  remedy 
by  Injunction  as  it  is  claimed  that  defendants 
were  in  possession  under  claim  of  right  and 
color  of  title.  "An  Injunction  will  not  lie  as 
an  original  and  independent  proceeding  to  de- 
termine the  title  to  land,  and  mines  located 
thereunder,  where  the  same  are  held  by  de- 
fendants, under  claim  of  right  and  color  of 
title."  Smith  et  al.  v.  Jameson  et  al.,  91  Mo. 
13,  3  S.  W.  212.  The  plaintiff  is  but  a  licen- 
see, and  as  such  cannot  maintain  an  action 
for  unlawful  detainer.  Lytle  v.  James,  98 
Mo.  App.  337,  73  S.  W.  287 ;  ContlnenUl  Zinc 
Co.  V.  Amsden,  12.5  Mo.  App.  512,  102  S.  W. 
1087;  Lowe  v.  American  Smelting  Co.,  89 
Mo.  App.  680. 

But  as  we  view  the  case  it  is  an  Injunction 
to  restrain  a  trespass  upon  the  possession  of 
plaintiff.  In  such  a  case,  where  an  action  for 
possession  will  not  lie,  the  party  complaining 
Is  entitled  to  the  remedy  by  Injunction  to  re- 
strain the  trespasser;  otherwise,  he  would 
be  without  any  remedy  whatever.  Lytle  ▼. 
James,  supra:  Continental  Zinc  Co.  v.  Ams- 
den, supra.  And,  "Where  the  acts  done  or 
threatened  are  ruinous  to  the  property  tres- 
passed upon,  or  of  a  character  to  permanent- 
ly injure  its  permanent  enjoyment  in  the  fu- 
ture, injunction  Is  the  proper  remedy."  Bkdiel- 
kamp  V.  Schrader,  45  Mo.  505;  and  Lytle  v. 
James,  supra.  The  def aidants  justlfjr  their 
right  to  mine  the  lots  under  and  by  virtue  of 
said  permit.  Issued  to  them  by  Myers,  plain- 
tiff's president  and   general   manager.     But 
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plaintiff  Insists  that  said  Myers  had  no  au- 
thority to  issue  said  permit  and  that  conse- 
quently it  I8  a  nullity  and  no  justification  for 
defendants'  trespass.  The  permit  was  issued 
by  Myers  without  any  authority  from  plaln- 
tilTs  board  of  directors.  Section  1320,  Rev. 
St.  1899  (Ann.  St.  1906,  p.  1068),  provides 
that,  "the  prcqserty  and  business  of  a  corpora- 
tion shall  be  controlled  by  a  board  of  direct- 
ors." The  statute  does  not  mean  that  every 
business  act  performed  shall  be  in  pursuance 
of  an  order  of  the  directors  of  the  corpora- 
tion. It  contemplates  that  the  directors  shall 
appoint  officers  and  agents  to  control  the  busi- 
ness affairs  of  the  corporation,  and  that  the 
acts  of  such  officers  and  agents  while  acting 
within  the  scope  of  their  authority  shall  be 
taken  as  the  act  of  the  corporation  itself. 
Myers  as  the  president  and  general  manager 
of  the  plaintiff  was  clothed  with  full  author- 
ity to  perform  all  the  duties  pertaining  to 
the  two  offices,  in  the  general  management  of 
the  business,  and  control  of  all  the  Inferior 
offices  and  agents  in  the  performance  of 
their  duties.  He  had  general  charge  of  the 
corporation  property,  and  could  perform  all 
acts  necessary  to  Its  Iceeping  and  preservation, 
but  there  were  things  he  could  not  do.  He 
could  no.t  borrow  money  on  the  credit  of  his 
company  nor  sell  Its  property  or  dispose  of  its 
assets.  Feld  v.  Roanoake  Investment  Co., 
123  Mo.  603,  27  S.  W.  635;  Ferguson  et  al. 
V.  Venice  Transfer  Co.,  79  Mo.  App.  302. 

Defendants  have  cited  certain  authorities 
to  the  effect  that  "where  an  officer  of  a  corpo- 
ration has  been  put  In  control  of  its  affairs, 
and  permitted  to  manage  and  conduct  Its 
business,  his  authority  to  bind  the  coi-pora- 
tion  will  be  Inferred  from  the  ostensible  au- 
thority thus  conferred  upon  him.  •  *  * " 
Bosenbaum  v.  Gilliam,  101  MO.  App.  126,  74 
S.  W.  507;  Moore  v.  Mfg.  Co.,  113  Mo.  98, 
20  S.  W.  975.  These  cases  refer  to  the  gen- 
eral management  of  the  affairs  of  «  corpora- 
tion, and  have  no  application  to  this  case. 
The  fact  that  Myers  was  the  chief  officer  of 
the  corporation  and  its  general  manager  did 
confer  such  ostensible  authority  as  would 
bind  the  corporation  to  third  parties  who 
dealt  with  him  in  the  general  management  of 
its  business,  but  no  further.  To  hold  other- 
wise would  place  In  Jeopardy  the  property  of 
every  corporation  in  the  land.  All  would  be 
at  the  mercy  of  their  presidents  and  general 
managers.  We  hold  that.  In  order  to  effectu- 
ate a  sale  of  the  property  of  a  corporation  or 
Its  transfer  to  another  corporation,  the  au- 
thority of  its  directors  must  be  had.  Beach  on 
Private  Corporations,  vol.  1,  S  202,  states  the 
proper  rule  thus:  "In  the  absence  of  legisla- 
tive enactment  or  provisions  made  In  the  by- 
laws corporations  usually  act  through  their 
president  or  those  representing  him.  He  be- 
ing the  legal  head  of  the  body,  when  an  act 
pertaining  to  the  business  of  the  company  is 
performed  by  blm  the  presumption  will  be 
indulged  that  the  act  is  legally  done  and  Is 


binding  upon  the  body.  But  where  under  its 
charter  a  corporation  can  only  act  through  its 
board  of  directors.  Its  president  cannot  with- 
out the  authority  of  the  board  enter  Into  con- 
tracts In  its  behalf  except  as  to  matters  of 
simple  administration  which,  of  necessity, 
should  be  managed  by  him  without  authority 
from  them." 

It  follows  from  what  has  been  said  that  the 
Judgment  of  the  circuit  court  should  be  affirm- 
ed.   All  concur. 


TAYLOR  V.  WABASH  R.  CO.  et  al. 

(Kansas    City    Court    of    Appeals.      Missouri. 

April  6, 190&    Rehearing  Denied  May  4, 

1908.) 

1.  Cabbiebs  —  Cabbiaob  of  Pabbengebs  — 
Sleeping  Cab  Passbnoebs— Rtxction  fbom 
Bebth— Ltabilitt  Fob. 

A  i^assenger  having  a  sleeping  car  ticket 
designating  a  certain  berth  was  assigned  his 
berth  by  the  servants  of  the  sleeping  car  com- 
pany. After  having  his  baggage  placed  therein 
be  went  into  the  smoking  compartment,  and 
while  there  his  ticket  was  called  for  by  the 
sleeping  car  conductor.  Later  on,  being  awak- 
ened by  the  conductor,  who  requested  his  ticket, 
be  answered  that  it  liad  been  taken  up,  which 
the  conductor  denied  and  ordered  him  out  of 
the  berth.  Angry  words  were  exchanged,  threats 
made,  and  finally  the  bed  clothing  was  pulled 
oflf  plaintiff,  and  he  was  made  to  get  out.  There 
was  evidence  tending  to  show  that  the  passenger 
was  on  an  earlier  train  than  that  which  ais 
ticket  called  for,  which  train  was  so  long  de- 
layed that  the  train  for  which  he  had  procured 
a  berth  was  due.  Held  that,  where  the  servants 
of  the  carrier  made  a  mistake  In  assigning  the 
passenger  his  berth  on  the  wrong  train,  the  car- 
rier was  liable  for  the  serious  inconvenience 
and  humiliation  inflicted  upon  the  passenger  in 
ousting  him  from  his  berth,  though  the  ousting 
was  done  upon  demand  for  his  berth  made  by 
another  passenger  who  held  the  ticket  for  that 
berth. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  (  1580.] 

2.  Same— Pasties  Defendant— Joint  Wbono- 

DOEBS. 

In  an  action  against  a  railway  company 
and  a  sleeping  car  company  for  damages  for  in- 
convenience and  humiliation  inflicted  upon  a 
passenger  by  putting  him  out  of  a  sleeping  car 
berth,  evidence  examined,  and  held  to  show  that 
the  servants  of  the  railway  company  actively 
joined  In  the  ousting  with  the  servants  of  the 
sleeping  car  company,  rendering  both  defendants 
joint  wrongdoers  and  jointly  liable. 

3.  Appeal  —  Review— Scope  and  Extent- 
Reasons  FOB  Decision. 

Though  the  court  on  appeal  might  not  agree 
with  the  trial  court  as  to  the  soundness  of  rea- 
sons assigned  in  an  order  granting  a  new  trial, 
still,  if  other  reasons  stated  in  the  motion  for 
new  trial  are  well  founded,  the  order  will  be 
upheld. 

[Ed.  Note!.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  3408-3430.] 

Appeal  from  Circuit  Court,  Jackson  County; 
James  H.  Slover,  Judge.  ♦ 

Action  by  Edward  Wright  Taylor  against 
the  Wabash  Railroad  Company  and  another. 
From  an  order  granting  a  new  trial  after  ver- 
dict for  plaintiff,  plaintiff  appeals.  Reversed 
and  remanded,  with  directi<»is  to  rater  Judg- 
ment on  verdict. 
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Joseph  S.  Rust,  for  appellant  Lathrop, 
Morrow,  Fox  &  Moore,  for  respondent  Pull- 
man Co.  Frank  P.  Sebree,  tor  respondent 
Wabash  R.  Co. 

ELLISON,  J.  The  defendant  Pullman  Car 
Company  was  the  owner  and  operated  the 
sleeping  car  which  appears  in  this  contro- 
versy, and  the  defendant  the  Wabash  Railway 
Is  a  carrier  operating  trains  for  the  trans- 
portation of  passengers,  to  one  of  which  trains 
the  Pullman  sleeping  car  was  attached.  Plain- 
tUf  brought  this  action  for  damages  on  ac- 
count of  being  ejected  from  the  sleeping  car 
by  the  joint  act  of  the  servants  of  both  compa- 
nies. A  verdict  was  rendered  for  $252  actual 
and  $500  punitive  damages.  The  trial  court 
afterwards  granted  a  new  trial  on  the  ground 
that  the  evidence  failed  to  make  a  case 
against  the  sleeping  car  company,  and  that  It 
committed  error  In  refusing  instructions  3 
and  4  offered  by  the  railroad  company.  Plain- 
tiff thereupon  appealed  from  that  order. 

The  evidence  in  plaintlfTs  behalf  tended  to 
show:  That  he  resided  In  Kansas  City,  and 
in  the  month  of  July,  1904,  he  visited  the 
World's  Fair  at  St.  Louis.  That  on  the  even- 
ing or  night  of  the  4th  of  that  month  he  con- 
cluded to  return  home,  and  that  he  learned 
there  were  two  Wabash  trains  due  to  leave 
for  Kansas  City,  one  at  10:15  p.  m.  and  the 
other  at  11:45  p.  m.,  and,  being  already  pro- 
vided with  a  return  railroad  ticket,  he  pur- 
chased of  the  Pullman  Company  a  sleeping  car 
ticket  entitling  him  to  lower  berth  No.  9  In 
car  No.  1  attached  to  the  11:45  train.  At 
about  that  time  he  was  standing  In  bearing 
with  his  hand  baggage,,  at  the  Union  Station 
in  St  Louis,  from  which  the  train  was  to 
depart  when  he  heard  the  cry  of  "All  aboard 
the  Wabash  for  Kansas  City."  That  he  there- 
upon proceeded  to  the  train,  and  was  admit- 
ted through  the  Wabash  g^ate.  There  were 
several  sleepers,  and  the  servants  of  defend- 
ants whom  he  first  met  examined  both  his 
tickets  and  directed  him  to  a  car  further  for- 
ward. He  proceeded  further  on  to  other 
servants,  who  examined  his  tldcets,  when  the 
sleeping  car  porter  informed  him,  "This  Is 
your  car,"  took  his  baggage,  invited  him  to 
follow,  when  he  (the  porter)  placed  the  bag- 
gage in  lower  berth  No.  9,  and  he  (plaintiff) 
went  Into  the  smoking  compartment  While  in 
that  place  smoking  the  sleeping  car  conductor 
called  for  his  sleeping  car  ticket  and  assigned 
plaintiff  to  lower  berth  No.  9  by  writing  that 
figure  and  some  other  matter  not  understood 
by  plaintiff  on  bis  ticket  The  train  was  not 
on  time  In  getting  out  of  the  station,  and 
plaintlfit  went  to  bed  before  It  left.  In  the 
course  of  two  hours,  or  more,  the  conductor 
w  porter  of  the  sleeping  car  awakened  blm 
and  asked  for  bis  ticket.  Plaintiff  answered 
that  it  had  been  taken  up.  This  was  denied, 
and  he  was  ordered  out  of  the  berth.  He  re- 
fused to  get  up,  whereupon  he  was  Informed, 
If  he  did  not  he  would  be  thrown  out  He 
was  told  in  an  abusive  and  threatening  man- 


ner that  he  had  no  ticket  This  servant  then 
left  plaintiff  and  returned  with  the  conductor 
and  brakeman  of  the  railway  company.  He 
was  again  ordered  out  He  insisted  he  bad 
tickets  and  had  given  them  up.  The  railway 
collector  of  tickets  then  produced  the  railroad 
ticket  which  had  been  surrendered  to  him, 
and  on  which  it  was  found  he  had  indorsed 
"Lower  berth  car  1."  But  the  collector  pro- 
tested that  he  had  written  those  words  on  In- 
formation given  by  plaintiff,  and  that  be  had 
not  seen  a  sleeping  car  ticket  Angry  words 
were  exchanged  at  this  time,  and  threats 
made  of  the  use  of  knives  and  lanterns,  and 
finally  the  bed  clothing  was  pulled  off  of  plain- 
tiff, and  he  was  made  to  get  out.  He  thereup- 
on went  Into  another  sleeping  car,  and  bought 
and  occupied  a  berth  in  that  car  for  the  bal- 
ance of  the  trip.  After  having  retired  in  the 
latter  car,  and  being  unable  to  sleep  on  ac- 
count of  his  himilliatlon  and  the  excitement 
he  had  passed  through,  he  again  looked  into 
his  pockets  for  his  sleeping  car  check  and 
found  It  He  got  up  and  sought  out  the  sleep- 
ing car  porter  on  the  car  from  which  he  had 
been  ejected,  and  also  the  conductor,  and  per- 
haps the  collector  who  had  taken  up  his  rail- 
road ticket  and  showed  it  to  them. 

Evidence  in  behalf  of  the  defendants  tended 
to  show  that  the  plaintiff  had  gotten  on  the 
train  which  was  due  to  leave  St  Louis  at 
10:15,  but  which  was  late  In  getting  out  on 
account  of  extraordinary  travel  and  a  heavy 
rain  and  confusion  in  the  station  yards;  that 
lower  berth  No.  9  for  that  train  had  been 
sold  to  another  person  who  came  and  desired 
to  occupy  it ;  that  the  servants  aforesaid  were 
thereupon  in  duty  bound,  as  they  contend,  to 
dispossess  the  plaintiff  and  turn  over  the 
berth  to  Its  rightful  purchaser.  The  recocd 
does  not  Indisputably  show,  as  Intimated  by 
defendant  that  plaintiff  did  not  get  on  the 
train  which  was  due  to  leave  at  11 :45.  In 
point  of  fact  he  got  upon  a  train  at  the  proper 
hour  for  the  one  he  was  to  take ;  but  it  may 
have  been  the  belated  10:15  train — there  was 
evidence  tending  to  show  it  was.  There 
seems  to  have  been  great  confusion  with  the 
trains,  and  it  does  not  satisfactorily  appear 
whether  both  trains  left  that  night  We  will, 
however,  for  the  purposes  of  this  case,  assume 
that  in  point  of  fact  plaintiff  was  on  the 
wrong  car  and  train,  and  that  the  berth  as- 
signed to  him  and  which  be  took  possession 
of  had  been  sold  to  another. 

Notwithstanding  that,  there  was  evidence 
tending  to  show  that  plaintiff  exhibited  his 
ticket  to  those  in  charge  of  the  train  and 
those  in  special  charge  of  the  sleeping  car,  and 
that  the  latter  received  him  Into  the  car  and 
assigned  him  to  the  berth  under  the  tldcet 
which  he  had.  Yet  defendants  claim  the 
right  to  force  him  to  surrender  it  regardless 
of  the  situation  as  it  affected  him.  When  one 
has  a  sleeping  car  ticket  designating  a  certain 
car  and  berth,  it  is  the  dnty  of  the  servants 
In  charge  of  such  car  to  examine  it  and  direct 
him  to  the  proper  car,  and  to  receive  blm  in 
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tbe  proper  car,  and  to  conduct  him  to  and  as- 
sign him  the  proper  berth.  If  these  serv- 
antB,  who  for  this  purpose  are  the  company 
Itself,  make  a  mistake,  they  should  not  be 
allowed  to  visit  the  very  serious  Inconven- 
ience upon  the  passenger  which  they  inflicted 
In  this  case.  It  Is  not  meant  to  say  that  a 
mere  inconsequential  mistake,  not  attended 
by  serious  and  substantial  loss  or  change  of 
situation,  would  Justify  a  passenger  in  refus- 
ing a  reasonable  request  for  correction;  bat 
here,  after  having  deliberately  placed  the  pas- 
senger in  what  be  supposed  was  his  proper 
place,  it  is  sought  to  force  blm  to  give  it  up 
under  circumstances  wholly  unjustifiable  and 
with  the  charge  that  he  was  not  entitled  to 
any  place  at  their  hands.  We  regard  the 
claim  as  unreasonable  and  not  Justified  by 
the  law,  and  so  it  was  regarded  by  the  cir- 
cuit court,  as  is  shown  by  the  first  instruction 
in  plaintiff's  behalf.  The  cases  cited  us  by  the 
Pullman  Company,  Including  that  of  Mann 
Car  Co.  V.  Dupree,  54  Fed.  (546,  4  C.  C.  A.  640, 
21  L.  R.  A.  289,  are  not  applicable  to  the  facts 
In  this  case. 

Instructions  Nos.  8  and  4,  refused  by  the 
court,  and  partly  on  account  of  which  the  new 
trial  was  granted,  embodied  the  theories  of 
defense  which  we  have  shown  are  untenable, 
and  they  were  properly  refused,  and  there- 
fore their  refusal  did  not  afford  grotmd  for 
new  trlaL  What  we  have  written  also  shows 
that,  in  our  opinion,  there  was  evidence  upon 
which  to  submit  the  liability  of  sleeping  car 
defendant  under  the  law,  and  the  ground  of 
no  evidence  was  not  warranted  by  the  record. 

Neither  do  we  regard  the  authorities  cited 
by  the  defendant  railway  company,  including 
Bollng  V.  Railway  Co.,  189  Mo.  219,  88  8.  W. 
35,  as  applicable  to  the  facts  which  the  evi- 
dence tended  to  prove.  On  the  other  hand, 
we  find  that  the  acts  of  that  defendant's  serv- 
ants, as  above  set  out,  showed  they  actively 
Joined  with  the  servants  of  the  sleeping  car 
company  in  the  wrong  perpetrated  upon  plain- 
tiff, and  the  two  companies  thereby  became 
Joint  wrongdoers  and  are  Jointly  liable. 

It  is  true,  as  contended  by  defendants,  that 
though  we  might  not  agree  with  the  trial 
court  as  to  the  soundness  of  the  reasons  as- 
signed for  granting  the  new  trial,  yet,  if 
other  reasons  stated  in  the  motion  are  well 
founded,  the  order  will  still  be  upheld.  Em- 
mons V.  Quade,  176  Mo.  22,  75  S.  "W.  103; 
Hewitt  V.  Steele,  118  Mo.  463,  24  8.  W.  440 ; 
Dale  &  Bennett  v.  Mining  Co.,  110  Mo.  App. 
317,  85  S.  W.  929.  But  there  were  no  other 
grounds  Justifying  the  granting  of  the  motion. 

The  case  wa^  fairly  tried,  except  In  some 
respects  where  we  think  Instructions  were 
more  favorable  to  defendants  than  the  law 
Jnatlfles.  We  conclude  that  the  trial  court's 
first  impressions  as  to  plaintiff's  case  were 
correct 

We  -ther^ore  reverse  the  Judgment  and  re- 
mand the  cause,  with  directions  to  enter 
Judgment  on  the  verdict    All  concur. 


PLEASANT  HILL  LIGHT,  POWER  &  WA- 
TER CO.  V.  QUINLAN  et  al. 
(Kansas  City  Court  of  Appeals.    Missouri.    Feb. 
17,  1908.    Rehearing  Denied  May  4,  1908.) 

1.  SCBBOOATION— PUBCEASEBS    OF    INCUMBER- 

En  Pbopebtt. 

Two  persons  l>ought  separate  pieces  of  land 
of  a  common  grantor,  upon  each  of  which  there 
was  a  judgment  lien,  but  upon  one  of  the  pieces 
the  grantor  bad  placed  a  trust  deed  as  a  spe- 
cial Tien  for  the  amount  of  the  judgments.  'The 
holder  of  the  judgments  to  which  the  land  was 
subject  levied  execution  upon  the  piece  of  land 
upon  which  there  was  no  special  lien,  and  the 
owner  was  compelled  to  buy  off  the  execution. 
Held,  that  the  ];>iece  of  land  subject  to  the  spe- 
cial Hen  was  primarily  liable  for  the  judgments 
as  between  the  two  purchasers,  and  the  pur- 
chaser of  the  other  piece  l>eing  compelled  to  pay 
the  judgments  to  save  its  land  was  entitled  to 
be  subrogated  to  the  rights  of  the  owner  of  the 
trust  deed  on  the  tract  subject  to  the  special 
lien. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,  i§  35-38.] 

2.  I3ST0FPEL— PEBSONS   TO    WUOM   AVAILABLE. 

Two  pieces  of  land  belonging  to  the  same 
person  were  subject  to  a  judgment  lien.  Upon 
one  of  them  there  was  a  trust  deed  to  secure 
the  judgments.  Plaintiff  puschased  the  other 
piece  subject  only  to  a  general  lien,  and  during 
negotiations  for  its  purchase,  knowing  of  the 
lien  upon  it,  at  first  stipulated  that  it  might  bold 
back  part  of  the  consideration  to  protect  itself 
if  an  attempt  were  made  to  enforce  the  judg- 
ment against  the  land,  but  before  the  sale  was 
consummated  the  stipulation  was  abandoned  and 
the  full  consideration  paid.  The  agent  of  de- 
fendant who  subsequently  purchased  the  price 
of  land  subject  to  the  special  lien  beard  of  plain- 
tiff's stipulation,  though  not  from  plamtiff. 
f^ecution  was  levied  on  plaitrtiff's  tract  to  sat- 
isfy the  judgments,  and  it  paid  them.  Held  that, 
in  an  action  to  be  subrogated  to  the  rights  of 
the  holder  of  the  trust  deed  on  defendant^  tract, 
defendant  could  not  rely  upon  plaintiff's  stipula- 
tion to  retain  part  of  the  purchase  money  to 
pay  the  judgment  as  the  basis  of  an  estoppel, 
as  the  stipulation  was  not  made  to  her  or  her 
agent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  S  289.] 

Appeal  from  Circuit  Court,  Cass  County ;  N. 
M.  Bradley,  Judge. 

Action  by  the  Pleasant  Hill  Light,  Power  & 
Water  Company  against  Ada  L.  Qulnlan  and 
others  to  be  subrogated  to  the  rights  of  anoth- 
er In  a  deed  of  trust.  Judgment  of  dismis- 
sal, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  A.  Whltsltt  and  C.  W.  Sloan,  for  appel- 
lant. James  T.  Burney  &  Son  and  W.  L.  P. 
Bumey,  for  respondent 

ELLISON,  J.  This  is  a  proceeding  In  equi- 
ty to  subrogate  plaintiff  to  the  rights  of  an- 
other in  a  certain  deed  of  trust  given  to  that 
other  for  the  purpose  of  Indemnity.  The 
trial  court  dismissed  the  bill  after  a  hear- 
ing, and  plaintiff  appeals. 

It  appears  that  J.  O.  McAlister  was  engag- 
ed (in  two  cases)  In  litigation  with  J.  H.  Wal- 
den,  and  that,  being  defeated  by  Walden  in 
the  circuit  court  of  Cass  county,  he  appealed 
to  this  court;  that  for  the  purpose  of  such 
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appeals  be  was  compelled  to  give  bond  with  a 
surety;  tbat  be  procured  tbe  National  Surety 
Company  as  b\a  surety,  and  to  Indemnify  tbat 
company  against  loss  be  executed  to  it  an 
Indemnity  deed  of  trust  on  certain  of  bis  real 
estate,  to  wit,  lots  4,  5,  and  6,  In  block  47, 
Pleasant  Hill ;  tbat  afterwards,  on  May  7. 
1906,  tbe  judgments  were  affirmed  by  tbe 
Court  of  Appeals,  and  tbe  surety  company 
became  liable  on  tbe  appeal  bond.  On  tbe 
17tb  day  of  November,  1905,  McAlister  sold 
and  conveyed  to  tbe  plaintiff  by  warranty 
deed  certain  otber  real  estate  in  Pleasant 
Hill  (of  lengtby  description),  but  not  that 
included  In  tbe  indemnity  deed  of  trust  to 
tbe  surety  company.  But  on  tbe  27tb  day  of 
November,  1905,  McAlister  conveyed  to  de- 
fendant Ada  Quinlan  tbe  same  realty  be  bad 
conveyed  to  tbe  Surety  Company  as  indem- 
nity against  liability  on  tbe  appeal  bonds  as 
above  stated.  Tbe  Judgment  against  Mc- 
Alister was,  of  course,  a  lien  on  all  bis  real 
estate,  and  tbus  plaintiff  and  defendant  Ada 
became  the  owners  of  separate  pieces  of  real- 
ty which  were  subject  to  such  Hen,  for  they 
both  bought  of  McAlister  after  tbe  date  of 
the  Judgment  against  htm.  Tbe  difference 
in  their  situations  was  that  tbe  piece  bought 
by  defendant  bad  been  specifically  conveyed 
or  set  apart  as  Indemnity  for  tbe  payment 
of  tbe  Judgments.  Afterwards  defendant 
Ada  purchased  the  Judgments  against  Mc- 
Alister, and  bad  execution  issued  and  levied 
upon  the  real  estate  of  this  plaintiff  which  it 
bad  bought  of  McAlister,  and  in  order  to 
save  it  plaintiff  was  compelled  to  pay  Off  tbe 
execution,  amounting  to  more  than  $600. 
Plaintiff  then  instituted  this  proceeding,  ask- 
ing to  be  subrogated  to  tbe  rights  of  the  sure- 
ty company  in  tbe  indemnity  deed  of  trust, 
and  tbat  tbe  land  in  such  deed  of  trust  be 
sold  for  the  amount  it  had  been  compelled  to 
pay,  claiming  that  tbat  land  had  been  deeded 
to  a  trustee  for  that  purpose,  and  for  general 
relief. 

Where,  as  in  this  case,  two  persons  buy 
separate  pieces  of  real  estate  of  a  common 
grantor,  upon  each  of  which  there  is  a  Judg- 
ment lien,  but  upon  one  of  which  tbe  Judg- 
ment debtor  bad  placed  a  special  Hen  for  the 
amount  of  tbe  Judgment,  tbe  latter  piece  is 
primarily  liable  as  between  the  two  pur- 
chasers. And,  if  tbe  one  who  purchased  tbe 
piece  not  so  set  apart  is  compelled  to  pay  it 
to  save  bis  land,  he  may  go  upon  the  otber 
tract  which  was  so  set  apart  for  reimburse- 
ment. Defendant,  to  avoid  tbe  application 
of  this  principle  of  equity  to  the  present 
transaction,  goes  Into  a  detailed  statement  of  a 
sale  or  exchange  of  lands  between  defendant 
and  McAlister  whereby  she  became  the  owner 
of  McAHster's  Missouri  property,  including 
that  in  controversy.  In  exchange  for  her  prop- 
erty in  Oklahoma.  It  seems  that  the  busi- 
ness in  behalf  of  defendant  was  done  by  her 
brother,  and  she,  of  course.  Is  chargeable  with 
whatever  knowledge  he  had.  Besides  the  In- 
demnity deed  of  trust  being  recorded,  her 


brother  bad  knowledge. thereof,  and  she  must 
therefore  be  held  to  the  enforcement  of  the 
equitable  principle  above  stated,  anless  for 
the  following  consideration  tirged  by  ber:  It 
appears  that  when  McAlister  and  plaintiff 
were  negotiating  for  plaintiffs  purchase  of 
the  land  it  bought  of  him  the  plaintiff,  realiz- 
ing tbe  Judgments  pending  on  appeal  In  the 
Court  of  Appeals  were  a  lien  on  the  property 
it  proposed  to  purchase,  stipulated  with  Mc- 
Alister that  it  would  bold-  back  $500  of  tbe 
purchase  money  so  as  to  be  safe  in  case  of 
an  attempt  to  enforce  tbe  Judgments  against 
the  property  it  proposed  to  purchase.  It 
appears  tbat  defendant's  agent  learned  of 
such  stipulation,  but  not  through  this  plain- 
tiff. Before  the  deal  was  consummated  and 
the  conveyance  made  tbat  provision  was 
abandoned,  and  plaintiff  paid  the  full  consid- 
eration, and  received  an  absolute  conveyance. 
The  evidence  shows  that  this  plaintiff  did  not 
represent  to  defendant  that  it  had  reserved 
J.'WO  for  tbe  payment  of  the  Judgment  Nor 
did  it  put  such  stipulation  in  tbe  preliminary 
contract  of  sale  with  a  view  of  any  one  seeing 
It.  It  was  tbe  private  stipulation  between 
McAlister  and  plaintiff,  which  they  liad  a 
right  to  abandon.  Defendant  bad  no  right 
to  rely  upon  it,  as  It  was  not  made  to  her  nor 
her  agent.  The  rule  is  that  estoppel  cannot 
be  based  on  statements  made  to  third  per- 
sons which  are  not  Intended  to  be  communi- 
cated to  the  party  claiming  the  benefit  there- 
of. 2  Beach  on  Equity,  |  1101.  It  is  said  in 
Kinney  v.  Whiton,  44  Conn.  262,  26  Am.  Rep. 
462,  that,  if  a  bystander  overbears  a  con- 
versation between  two  others  not  intended  for 
him,  he  has  no  right  to  appropriate  it  to  him- 
self and  act  upon  it.  To  the  same  effect  are 
Kuhl  v.  Jersey  City,  23  N.  J.  Eq.  84 ;  Maguire 
V.  Selden,  103  N.  T.  642,  8  N.  E.  517 ;  Mayen- 
borg  V.  Haynes,  50  N.  Y.  675 ;  and  Stevens  v. 
Ludlum.  46  Minn.  160,  48  N.  W.  771,  13  L. 
R.  A.  270,  24  Am.  St.  Rep.  210. 

For  these  considerations  we  are  of  tbe 
opinion  that  plaintiff  is  entitled  to  have  tbe 
indemnity  deed  of  trust  foreclosed  and  the 
property  therein  described  sold  for  the 
amount  of  the  Judgment,  interest,  and  costs, 
etc.,  which  it  was  compelled  to  pay  to  protect 
'Its  property  from  the  execution  levied  upon  it. 
The  Judgment  will  be  reversed,  and  the  cause 
remanded  that  proper  Judgment  may  be  en- 
tered accordingly.    All  concur. 


HUFFORD  V.  METROPOLITAN  ST.  RT.  CO. 

(Eainsaa  City  Court  of  Appeals.     Missouri. 

April  6,  190a    Rehearing  Denied 

May  4,  1908.) 

1.  Cabriebs— Stbeet  Railboads— iNJtrKiEs  to 

PASSENQEBS— EVIDGNCK — INSTBUCTIORS. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  while  aligbtine,  caused  by  the  sud- 
den starting  of  tbe  car,  the  evidence  showed 
tbat,  on  the  approach  of  the  car  to  a  street  cross- 
ing, plaintiff  rang  the  bell,  preparing  to  alight ; 
that  the  car  stopped  before  It  reached  its  usual 
stopping  place ;  that  plaintiff  attempted  to  alight ; 
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and  that  the  car  suddesly  started— an  instruc- 
tion tlutt  if  the  car,  while  plaintiff  was  in  the 
act  of  stepping  down,  was  suddenly  moved,  and 
hf  reason  thereof  plaintiff  was  injured,  the  ver- 
dict should  be  for  plaintiff,  was  sufficient 

2.  Saue. 

The  conductor  in  charge  of  a  car  called  the 
name  of  a  street.  A  passenger  gave  a  signal 
for  the  car  to  stop.  The  car  stopped  before 
reaching  its  usual  stopping  place,  but  near  to  it, 
and  the  passenger  attempted  to  alight,  when  the 
«ar  suddenly  started,  causing  injury  to  her. 
Held,  that  the  passenger  liad  the  right  to  assume 
that  the  car  had  stopped  for  the  putpose  of  let- 
ting her  alight,  and  it  was  the  duty  of  the  con- 
ductor to  learn  whether  any  passengers  were 
preparing  to  alight  before  starting  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  Sf  1224-1234.  138&-1387.] 

3.  DAUAOKa  —  Febsonal  Injuries  —  Instbttc- 

TI0N8. 

An  instruction,  in  an  action  for  personal 
Injuries,  that  the  jury  will  assess  plaintiff's  dam- 
ages in  such  sum  as  they  may  believe  will  fair-, 
ly  compensate  her  for  the  injuries,  and  for  loss 
occasioned  thereby,  and  for  such  pain  and  suf- 
fering as  they  may  believe  she  will  suffer  in  the 
future,  as  the  reasonable  result  of  the  injuries, 
is  not  bad,  and  defendant,  on  desiring  a  more 
explicit  charge,  must  request  it. 

4.  BviDENCK— Expression  of  Opinion— Con- 
C1.0810N  OF  Witness. 

The  answer  of  a  physician  testifying  as  an 
«zpert  in  a  personal  injury  action  tliat  the  injury 
described  could  cause  only  a  portion  of  the 
trouble  complained  of  by  the  person  injured, 
stating  what  part  could  be  caused  by  the  injury, 
and  what  part  conld  not,  is  admissible  as  an 
expression  of  an  opinion,  and  is  not  objection- 
able as  a  conclusion  of  the  witness. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {§  2149-2185.] 

35.  Appeal  —  Vebdjct  —  ConcI/USIveness  — 

cbedibii.itt  of  .witnesses. 

An  appellate  court  is  not  authorized  to  pass 
on  the  credibility  of  the  witnesses. 

[Ed.  Note. — For  cases  in  ooint.  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f|  3901-3906.] 

6.  Same— Amount  of  Recovebt— Approval  of 

Tbial  Ooubt. 

Where  the  trial  court  did  not  think  that 
the  verdict  in  a  personal  injuty  action  was  ex- 
cessive, and  there  was  nothing  to  show  that  it 
abused  its  discretion,  the  court  on  appeal  would 
not  disturb  the  verdict. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ||  3948-3950.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Henry  L.  McCune,  Judge. 

Action  by  Annie  L.  Hufford  against  the 
Metropolitan  Street  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AflBrmed. 

John  H.  liocas,  for  appellant  A.  S.  Ly- 
man, Walsh  &  Morrison,  for  respondent  . 

BROADDUS,  P.  J.  The  plaintifTs  suit  Is 
to  recover  damages  for  an  injury  alleged  to 
have  been  the  result  of  defendant's  negli- 
gence. The  alleged  grounds  of  negligence  are 
that  on  the  14tb  day  of  February,  1905,  at 
'6:45  a.  m.,  the  plalntUt  while  a  passenger  on 
one  of  the  defendant's  cars  going  south  on 
Orand  avenue,  and  while  she  was  attempting 
to  alight  therefrom  after  the  car  reached 
Eighteenth  street  and  bad  stopped,  was 
thrown  from  the  car  by  Its  sudden  starting  to 
ttie  pavement,  and  severely  Injured.    The  de- 


fendant contends  that  there  is  no  evidence  to 
support  the  allegation  of  negligence.  In  a 
general  way  the  evidence  tends  to  show  that, 
on  the  approach  of  the  car  to  Eighteenth 
street,  the  plaintiff  rang  the  bell  preparatory 
to  getting  off,  but  it  seems  that  from  some 
cause  or  other  the  car  stopped  before  It  ar- 
rived at  the  usual  place  for  that  purpose. 
The  motorman  who  was  In  charge  at  the 
time  testified  in  answer  to  a  question  as  to 
how  the  plaintiff  got  hurt,  as  follows:  "Well, 
after  we  passed  Seventeenth  street,  I  com- 
menced applying  my  bralce  to  stop  for  Eight- 
eenth street,  and  the  car  Icept  gaining  speed, 
and  before  we  got  to  Eighteenth — probably 
150  feet — I  reversed  the  car,  and  the  car 
stopped  in  35  or  40  feet  of  Eighteenth  street, 
and  I  shut  the  current  off  and  turned  the 
car  loose,  and  attempted  to  stop  It  by  the 
band  brake,  and  by  the  time  I  got  it  stopped 
with  the  hand  brake  It  had  run  12  or  15 
feet  further,  perhaps  20."  The  evidence  tends 
to  show  that  it  was  when  the  car  first  stop- 
ped a  few  seconds  that  plaintiff  attempted 
to  alight,  but  the  car  started  before  she  had 
time  to  do  so.  This  point  was  not  the  usual 
place  for  the  car  to  stop  to  let  off  and  take 
on  passengers,  which  was  some  few  feet  fur- 
ther on.  The  plaintiff  testified  that  the  con- 
ductor called  out  Eighteenth  street,  and  that 
she  gave  the  signal  for  stopping,  went  to  the 
platform  preparatory  to  getting  off,  and  that 
the  car  stopped,  and,  as  she  was  attempting 
to  alight,  it  started  and  threw  her  to  the 
pavement  below.  There  Is  other  evidence  be- 
sides her  own  and  that  of  the  motorman  that 
the  car  did  stop  for  a  short  time.  The  de- 
fendant's evidence  is  in  conflict  with  that  of 
plaintiff,  and  to  the  effect  that  she  stepped 
off  the  car  while  it  was  in  motion,  or  that 
she  was  thrown  therefrom  as  the  result  of  the 
effort  of  the  motorman  to  stop  the  car.  We 
cannot  agree  with  defendant's  contention  that 
there  was  no  evidence  to  support  the  allega- 
tion of  n^llgence.  On  the  contrary,  it  was 
ample  and  fully  justified  the  court  in  sub- 
mitting the  case  to  the  Jury. 

It  is  Insisted  that  the  court  was  in  error 
in  giving  instruction  numbered  1  at  the  In- 
stance of  the  plaintiff.  The  said  Instruction 
reads  as  follows:  "The  court  instructs  the 
Jury  that  if  they  shall  believe  and  find  from 
the  evidence  In  this  case  that  on  the  14th 
day  of  February,  1905,  plaintiff  was  a  pas- 
senger upon  one  of  the  electric  street  cars  of 
the  defendant's  South  Broadway  line,  exercis- 
ing reasonable  care  and  diligence,  and  that 
when  said  car  had  reached  about  the  middle 
of  the  block  on  Orand  avenue,  l)etween  Seven- 
teenth and  Eighteenth  streets,  pilalntUC  gave 
the  customary  signal  to  stop  said  car  at  the 
north  side  of  Eighteenth  street,  and  that, 
when  the  said  car  had  reached  a  point  on 
Grand  avenue  about  25  to  30  feet  from  said 
Eighteenth  street,  the  conductor  in  charge  of 
said  car  called  out  Eighteenth  street,  and 
that  plaintiff  then  left  her  seat  In  said  car, 
and  went  out  upon  the  rear  platform  of  said 
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car,  and  that  said  car  came  to  a  full  stop, 
and  that  plaintiff  then  commenced  to  step 
down  from  tbe  platform  and  step  off  said 
car,  and  that  while  she  was  In  the  act  of 
stepping  down  from  said  car,  and  before  she 
had  alighted  therefrom,  the  said  car  was 
negligently,  carelessly  moved  suddenly  for- 
ward, and  by  reason^of  such  sudden  forward 
movement  of  said  car  plaintiff  was  thrown 
violently  from  said  car  to  the  ground,  and 
was  Injured,  then  your  verdict  In  this  case 
should  be  for  the  plaintiff."  The  criticism  is 
that  it  did  not  contain  all  the  necessary  ele- 
ments which  would  authorize  a  recovery,  via.: 
"That  it  ignores  the  time  and  place  In  which 
the  car  stopped.  It  entirely  overlooks  the 
degree  of  care  that  would  be  required  of  the 
railway  company  imder  the  circumstances  set 
forth  in  the  petition  in  this :  If  it  was  not 
the  ordinary  and  usual  place  for  stopping  the 
car,  then  the  defendant  company  could  only  be 
liable  In  the  event  that  the  employes  knew  or 
might  have  known,  as  stated  in  the  petition, 
that  the  plaintiff  was  in  the  act  of  alighting 
therefrom."  It  will  be  observed  that  the  in- 
struction does  not  Ignore  either  time  or  place, 
but  it  does  fall  to  refer  to  the  usual  stopping 
place  for  the  car,  and  it  does  not  submit  to 
the  Jury  the  question  in  so  many  words 
whether  the  defendant's  employes  knew,  or 
might  have  knovni,  that  plaintiff  was  in  the 
act  of  alighting  at  the  time.  Notwithstand- 
ing, however,  these  omissions.  It  refers  to 
other  matters  which  we  think  were  within 
the  real  Issues  for  the  Jury  to  determine.  All 
the  evidence  tends  to  show  that  when  the 
car  first  stopped,  if  it  did  stop,  it  was  but  a 
short  distance  from  the  usual  stopping  place. 
But,  notwithstanding  such  was  the  case,  the 
plaintiff  was  Justified  in  her  attempt  to  alight 
from  the  car  if,  in  the  language  of  the  in- 
struction, "the  conductor  In  charge  of  said 
car  called  oat  Eighteenth  street,"  and  the 
car  then  stopped,  whether  it  was  or  was  not 
Just  at  the  usual  place  for  stopping.  And, 
furthermore,  if  the  conductor  called  out  in 
the  manner  as  stated  Eighteenth  street,  and 
the  car  stopped  prematurely,  but  near  said 
street,  the  plaintiff  had  the  right  to  assume 
that  the  car  had  stopped  for  the  purpose  of 
letting  her  alight  therefrom,  and  it  was  the 
duty  of  defendant's  conductor  as  a  matter  of 
course,  after  having  called  out  the  street  and 
the  place  for  stopping,  to  have  known  wheth- 
er any  of  the  passengers  were  preparing  to 
all^t,  and  not  to  have  started  the  car  while 
they  were  in  the  act  of  doing  so.  The  in- 
struction, we  think,  was  complete,  and  con- 
tained all  the  necessary  elements  to  authorize 
a  recovery.  The  case  of  Dufty  v.  St.  Louis 
Transit  Co.,  104  Mo.  App.  235,  78  S.  W.  831, 
is  much  like  this  in  principle  where  it  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover. And  so  are  the  cases  of  Cobb  v.  LIndell 
Ry.  Co.,  149  Mo.  135,  50  S.  W.  310,  and  Mc- 
Oee  V.  Railway  Co.,  92  Mo.  208,  4  S.  W.  739, 
1  Am.  St  Rep.  706. 
Instruction  numbered  2  is  assailed  on  ac- 


count of  its  general  nature  and  character, 
and  that  "it  wholly  fails  to  call  the  atten- 
tion of  the  Jury  to  the  specifications  alleged 
in  the  petition,  and  Is  wholly  unsustalned  by 
any  evidence  as  to  any  pain  or  suffering  or 
any  further  damages.  *  *  *"  It  reads  as 
follows :  "The  court  instructs  the  jury  that. 
If  yon  shall  find  for  the  plaintiff,  you  will 
assess  her  damages  at  such  sum  as  you  may 
believe  and  find  from  the  evidence  will  fairly 
compensate  her  for  the  Injuries,  If  any,  sus- 
tained by  her,  and  for  loss  of  and  damages, 
if  any,  thereby  occasioned,  and  also  for  sucb 
loss  and  damage  and  pain  and  suffering  as 
yon  may  believe  and  find  from  the  evidence 
she  win  suffer  in  the  future,  if  any,  on  ac- 
count of  and  as  the  reasonable  result  of  said 
injuries,  in  all  not  to  exceed  the  sum  of 
$25,000."  The  petition  alleges  many  severe 
Injuries  to  the  person  of  the  plaintiff,  that 
she  will  .forever  remain  a  sick,  sore,  and 
disabled  woman,  and  that  she  will  suffer 
pain  in  the  future.  The  case  of  Fisher  v. 
St  Louis  Transit  Co.,  198  Mo.  589,  96  S.  W. 
917,  cited  by  defendant  in  Its  attack  on  the 
Instruction,  we  do  not  think  applicable.  The 
objection  to  the  instruction  in  that  case  the 
court  thought  would  authorize  the  Jury  to 
take  cognizance  of  a  matter  for  which  the 
plaintiff  was  not  entitled  to  recover.  Ini 
Pandjiris  v.  Hartman,  196  Mo.  539,  94  S. 
W.  270,  the  holding  of  the  court  was  that 
an  Instmcticm  as  to  the  measure  of  damage- 
Should  be  based  upon  the  evidence.  On  the- 
contrary,  there  are  many  cases  In  oar  deci- 
sions which  hold  that  an  Instruction  of  this 
character  is  not  bad,  and  that  if  defendant 
desires  one  more  elaborate  and  explicit  it  is 
his  duty  to  ask  the  court  to  give  It  Par- 
man  V.  Kansas  City,  105  Mo.  App.  691,  78- 
S.  W.  1046;  Wheeler  v.  Bowles,  163  Mo.  398, 
63  S.  W.  675;  Haymaker  et  aL  v.  Adams  & 
Sons,  61  Mo.  App.  581;  Browning  v.  Rail- 
way Co.,  124  Mo.  56,  27  S.  W.  644. 

The  third  assignment  of  error  is  the  ad- 
mission of  Incompetent  evidence.  Dr.  Ber- 
ry, who  was  testifying  as  an  expert  was 
asked  if  a  certain  injury  to  plaintiff  could 
have  been  produced  by  her  fall  from  the 
car.  The  defendant  objected  to  the  question, 
for  the  reason  that  It  tends  to  prove  injurle» 
not  alleged  in  the  petition,  and  not  shown 
to  have  been  caused  by  the  accident  The- 
objection  was  overruled,  and  the  witness  an- 
swered that  "an  Injury  such  as  described: 
could  cause  only  a  portion  of  this  troubia 
It  could  cause  anteverslon  or  tipped  forward, 
condition  of  the  uterus.  The  other  part  it 
could  not."  The  objection  made  here  is  not 
the  same  as  made  at  the  trial  to  the  com- 
petency of  the  evidence.  The  argument  ia 
that  the  answer  of  wltaess  is  In  the  nature- 
of  a  conclusion,  and  not  the  expression  of  an 
opinion.  Taylor  v.  Grand  Ave.  R.  Co.,  185 
Mo.,  loc.  dt  256,  84  S.  W.  873,  Glasgow  v. 
Railway  Co.,  191  Mo.,  loc.  clt  358,  89  8.  W. 
916,  and  Roscoe  v.  Railway  Co.,  202  Mo., 
loc.  clt  694,  101   S.  W.  32,  do  not  sustala 
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defendant's  argument ;  on  the  contrary,  tbese 
caaes  hold  exactly  to  the  reverse,  and  that 
such  an  answer  Is  not  a  conclusion,  but  the 
ezpressioD  of  an  opinion. 

The  Terdict  was  for  |4,000,  and  defend- 
ant seems  to  think  It  Is  excesstve  under  the 
evidence.  If  plalntUTs  account  of  her  In- 
juries are  true,  the  verdict  is  not  large. 
We  are  not  authorized  to  pass  upon  the  cred- 
ibility of  the  witnesses.  The  judge  before 
whom  the  case  was  tried  did  not  think  the 
verdict  was  excessive,  and  there  is  nothing 
to  eliow  that  he  abused  the  discretion  re- 
posed in  him  In  that  respect  <  The  cause 
was  well  tried. 

Affirmed.    All  concur. 


BTBRLT  V.  CONSOUDATBD  LIGHT,  POW- 
ER &  ICE  CO. 

(Kansas    City    Conrt    of   Appeals.      Missouri. 

April  6,  1908.    Rehearing  Denied  May  4, 

1808.) 

1.  EUBCTBIOITT— EtBCTBIO  COMPANY— DdTT  TO 
GCABD  WlBES. 

A  company  encaged  in  transmitting  elec- 
tricity owes  the  bignest  degree  of  care,  to  per- 
sons rightly  on  property  crossed  by  its  wires, 
to  prevent  the  escape  of  electricity  therefrom; 
and  knowing  that  the  premises  of  a  mining  com- 
pany, crossed  by  its  wires,  are  a  place  of  in- 
dustrial activity,  where  men  are  employed,  and 
that  an  ever-increasing  pile  of  tailings,  on  which 
employ^  of  the  mining  company  were  frequent- 
ly going,  had  approached  dangerously  close  to 
the  wires,  it  was  the  duty  of  the  electric  compa- 
ny to  insulate  or  elevate  the  wires. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  {  7.] 

2.  Saue — Joint  Tobt- Feasors. 

An  electric  company  is  none  the  less  liable 
for  death  from  contact  with  its  electric  wire, 
negligently  left  low  and  nninsulated  where  it 
crossed  the  premises  of  a  mining  company, 
though  the  negligence  of  the  mining  company, 
employer  of  deceased,  in  not  providing  a  safe 
place  to  work,  co-operated  witn  the  negligence 
of  the  electric  company  in  causing  the  death; 
8.  Same— Cattse  of  Death — Evidence. 

Evidence  in  an  action  for  death  held  insuf- 
ficient to  go  to  the  jury  on  the  question  of  its 
having  been  caused  by  negligence  of  an  electric 
company,  in  leaving  unguarded  an  electric  wire, 
near  which  deceased  was  found,  it  being  equally 
consistent  with  death  having  been  produced 
otherwise  than  by  the  electricity,  and  making 
the  cause  a  matter  of  conjecture. 

Appeal  from  Circuit  Court,  Jasper  County. 

Action  by  Ella  Byerly  against  the  Consol- 
idated Light,  Power  &  Ice  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Sapp  &  Cbeeseman  and  B.  W.  Currey,  for 
appellant  John  A.  Eaton,  Dudley  W.  Eaton, 
and  E.  H.  McVey,  for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of  WU- 
lard  E.  Byerly,  deceased,  alleges  In  her  peti- 
tion that  the  death  of  her  husband  was  caus- 
ed by  the  negligence  of  defendant  in  maintain- 
ing wires  carrying  electric  currents  of  high 
power  in  dangerous  proximity  to  the  place 
where  her  husband  was  required  to  work. 
At  the  conclusion  of  the  introduction  of  plain- 


tiff's evidence,  the  court  gave  the  Jury  an  In- 
struction peremptorily  directing  a  verdict  for 
defendant,  whereupon  plaintiff  took  a  nonsuit 
with  leave  to  move  to  set  the  same  aside,  and, 
in  due  course  of  procedure,  brought  the  case 
here  by  appeaL 

At  the  time  of  his  death,  which  occurred  in 
the  morning  of  August  4,  1906,  Byerly  was 
working  at  mill  No.  5  of  the  Mercantile  Min- 
ing Company,  situated  near  Webb  City  but 
outside  of  Its  corporate  limits.  The  produc- 
tion of  lead  and  zinc  from  ore  was  the  object 
of  the  operations  conducted  at  the  mill,  and 
Byerly  was  employed  to  work  at  tb^  "sludge 
table"  an  appliance  for  the  separation  of  fine 
ore  from  sand.  Water  runs  from  the  table 
continually  and  the  operators  are  likely  while 
at  work  to  have  their  clothing  moistened.  A 
large  tailings  elevator  was  operated  in  con- 
nection with  the  mill.  Its  function  was  to 
carry  off  the  refuse  or  tailings  from  the  mill 
and  deposit  them  in  a  pile.  The  spout  from 
which  the  tailings  (mixed  with  water)  were 
discharged  onto  the  pile  was  about  125  feet 
from  the  sludge  table  and  in  plain  view  there- 
from. When  the  pile,  which  was  situated 
on  the  mill  premises,  grew  to  the  height  of 
the  spout,  a  mill  trough  or  flume  was  put  in 
to  carry  the  tailings  away  from  the  spout 
for  deposit  and,  as  necessity  demanded,  the 
length  of  the  flume  was  extended  from  time 
to  time.  By  this  process,  the  pile  had  reached 
a  length  of,  perhaps,  150  feet  Its  highest 
point  was  at  the  end  under  the  spout  where 
It  had  attained  a  height  of  about  46  feet 
From  that  point  it  gradually  sloped  to  the 
ground.  The  flume  ran  along  the  crest,  and 
therefore  sloped  downward  from  the  spout 
to  the  place  of  discharge.  Ck:casionally  the 
flume  became  choked  by  the  stoppage  and  ac- 
cumulation of  refuse,  and  it  was  one  of  Byer- 
ly's  duties  to  keep  it  clear.  To  do  this,  it  was 
necessary  for  him  to  ascend  the  pile  to  the 
place  where  the  flume  was  choked,  and  to 
remove  the  obstruction  with  a  scoop  shovel. 
The  mill  had  been  in  operation  about  four 
months  and  Byerly  had  been  employed  during 
that  time  in  the  capacity  described.  Defend- 
ant was  engaged  in  the  business  of  generating 
and  supplying  electricity  for  use  in  various 
mining  mills  and  plants  in  that  vicinity.  Its 
product  was  distributed  from  its  power  house 
by  means  of  wires  carried  on  poles.  One  of 
Its  lines  carrying  four  wires  was  built  across 
the  premises  of  the  Mercantile  Mining  Com- 
pany. The  wires  were  strung  about  25  feet 
above  the  ground  and  were  uninsulated. 
When  built  the  line  entirely  cleared  the  tail- 
ings pile,  but  in  time  as  the  pile  grew  and 
extended  in  length,  deposits  were  made  under 
the  line  until  on  the  day  of  the  occurrence 
In  question,  the  lowest  wire  was  not  more 
than  5  feet  above  the  crest  of  the  pile  under- 
neath. About  a  week  before,  defendant  at 
the  request  of  the  mining  company,  had  ele- 
vated the  wires  by  raising  the  height  of  one 
of  the  poles  in  that  section  some  8  or  10  feet 
but  in  the  meantime  the  pile  had  grown  to 
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the  height  stated.  The  nature  and  conditions 
of  the  right  given  by  the  mining  company 
to  defendant  to  build  and  maintain  the  line 
oyer  Its  premises  are  not  disclosed  and  iwe 
have  no  means  of  knowing  which  one  of  the 
parties  was  burdened  with  the  duty  of  pre- 
yenting  interference  between  the  expanding 
refuse  pile  and  the  wires.  All  we  know  is 
that  the  line  was  there,  presumably  by  per- 
mission of  some  sort  from  the  mining  com- 
pany, and  that  the  wires  were  raised  by  de- 
fendant at  the  request  of  the  mining  com- 
pany, but  we  do  not  know  whether  the  latter 
work  was  done  at  the  expense  of  defendant 
and  In  performance  of  a  contractual  obliga- 
tion Imposed  on  It  by  the  terms  of  the  grant, 
or  was  done  at  the'  charge  of  the  mining 
company.  No  one  witnessed  the  death  of 
Byerly.  He  was  observed  to  leave  the  sludge 
table  and  ascend  the  tailings  pile  for  the  pur- 
pose of  clearing  the  flume.  An  hour  after- 
ward, the  engineer  of  the  mill  saw  him  lying 
on  the  pile,  went  to  him,  and  found  him  dead. 
He  was  lying  directly  under  the  wires,  partly 
on  one  side  and  partly  on  his  face,  his  head 
pointing  up  hill,  his  mouth  filled  with  wet 
tailings.  Across  his  forehead,  extending  from 
the  hair  to  one  eye,  was  a  gash  cut  to  the 
bone.  There  was  no  other  mark  of  violence 
on  his  person.  His  hat  of  felt  was  wet,  and 
bore  a  discolored  spot  on  the  front.  There 
is  no  evidence  that  hat  or  clothing  were  wet 
when  he  ascended  the  pile  or  that  the  dis- 
coloration mentioned  was  produced  by  scorch- 
ing. Rigor  mortis  set  in  early  and  continued 
long.  Brown  spots  appeared  on  the  body 
indicative  of  capillary  congestion.  These 
things,  the  experts  say,  were  symptomatic  of 
death  produced  or  accompanied  by  Intense 
nervous  shock.  The  flume  near  which  the 
body  was  found  was  constructed  of  sheet 
Iron  turned  up  at  the  edges  to  form  a  trough. 
The  shovel  used  was  an  ordinary  iron  scoop 
with  metal  strips  running  up  the  handle. 
It  appears  quite  clearly  that  defendant  knew 
of  the  growth  of  the  tailings  pile  under  its 
wires.  Further,  It  is  shown  that  Byerly  was 
required  to  go  on  the  pile  three  or  four  times 
every  day;  that  children  played  there  and 
on  Sundays  visitors  were  accustomed  to  go 
there.  The  wires  with  which  it  was  possible 
for  Byerly  to  have  come  in  contact  carried 
a  powerful  current  of  electricity.  He  knew 
the  wires  were  uninsulated,  and  that  contact 
with  them  would  be  highly  dangerous. 

Plaintiff  alleges  in  the  petition:  "That  it 
was  the  duty  of  defendant  company  to  so 
string  its  said  wires  far  enough  above  the 
said  tailings  pile  and  flume  and  spout,  afore- 
said, as  to  enable  the  employes  of  the  said 
Mercantile  Company  to  pass  under  the  same 
without  coming  In  contact  therewith,  and  to 
so  keep  and  mali),tain  its  said  wires ;  that  it 
was  the  duty  of  the  defendant  to  keep  its 
said  wires  strung  taut  so  as  to  prevent  the 
same  from  sagging,  and  thereby  coming  down 
and  in  contact  with  the  aforesaid  employ^, 
and  particularly  the  plalntifTs  said  husband. 


and  to  keep  said  wire  and  wires  insulated 
and  guarded  as  a  necessary  protection  to 
prevent  Injury  to  the  employfis  aforesaid; 
and  also  to  Inspect  its  said  wires  from  day  to 
day  at  frequent  intervals,  as  a  necessary 
precaution  to  prevent  injury  to  the  employfis 
aforesaid ;  and  it  was  also  the  duty  of  the 
said  defendant  to  Inform  i>er8ons  whom  it 
knew  would,  from  time  to  time.  In  the  per- 
formance of  their  duty  as  the  employes  of 
the  said  Mercantile  Company,  necessarily  pass 
under  or  near  Its  said  wires,  of  the  liability 
of  said  wires  to  fall  or  sag,  and  that  said 
wires  were  not  insulated,  and  carried  a  dan- 
gerous voltage  of  electricity,  as  a  necessary 
precaution  for  the  lives  and  bodies,  of  such 
employes." 

The  cause  of  action  asserted  is  predicated 
on  the  negligent  breach  of  such  duties.  The 
answer  raises  the  Issue  of  defendant's  neg- 
ligence, and  presents  contributory  negligence 
and  assumption  of  risk  as  affirmative  de- 
fenses. 

The  first  question  suggested  by  the  facts 
stated  Is  whether  defendant  owed  a  duty  to 
the  servant  of  the  proprietor  of  the  land 
crossed  by  Its  wires  either  to  Insulate  its 
wires  or  to  maintain  them  at  a  height  be- 
yond the  reach  of  persons  rightly  on  the 
premises  who  were  likely  to  pass  tmder  them. 
No  contractual  relation  existed  between  de- 
fendant and  Byerly.  He  was  the  servant  of 
the  mining  compan.v  at  work  on  its  prem- 
ises and  In  its  business.  It  owed  bim  the 
duty  Incidental  to  the  relationship  of  master 
and  servant  of  exercising  reasonable  care  to 
provide  him  a  reasonably  safe  place  In  which 
to  work.  Defendant  owed  him  no  such  duty, 
nor  does  it  appear  as  between  defendant  and 
the  mfning  company  the  former  was  charged 
with  the  contractual  obligation  to  keep  its 
wires  out  of  the  way  of  the  constantly  ex- 
panding tailings  pile.  But  freedom  frmn  such 
obligations  did  not  absolve  defendant  from 
the  duty  of  exercising  the  greatest  care  to 
protect  the  employes  of  the  mining  comt)any, 
whose  work  compelled  them  to  come  under 
the  wires,  against  risk  of  injury  therefrom. 
The  wires  carried  a  high  voltage  of  electri- 
city, a  force  invisible,  subtle,  powerful,  in- 
conceivably swift  In  •  motion,  eccentric,  and 
of  great  conductlblllty.  The  utility  of  this 
agency  Is  fully  appreciated  by  the  courts, 
and  no  desire  Is  entertained  to  restrict  its 
use,  but  the  fact  that,  when  it  Is  not  kept 
closely  confined  within  appointed  channels, 
its  tendency  to  break  loose  and  Its  capacity 
for  evil  are  so  great,  impels  the  courts  to 
lay  down  the  rule  that  persons  who  engage 
In  the  business  of  transmitting  highly  de- 
structive currents  of  electricity  must  exercise 
the  highest  degree  of  care  to  prevent  their 
escape  from  the  carrying  wires.  This  prin- 
ciple was  recognized  by  the  Supreme  Court 
in  Gelsmanu  v.  Electric  Co.,  173  Mo.,  loc.  cit. 
674.  73  S.  W.  659,  where  it  is  said:  "Elec- 
tricity is  one  of  the  most  dangerous  agencies 
ever  discovered  by  human  science,  and  owiug 
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to  that  fact  it  was  tbe  duty  of  the  electric 
company  to  use  every  protection  which  was 
accessible  to  Insulate  Its  wires  at  all  points 
where  people  have  the  right  to  go,  and  to 
use  the  utmost  care  to  keep  them  so;  and, 
for  personal  injuries  to  a  person  in  a  place 
where  he  has  a  right  to  be  without  negligence 
upon  bis  part  contributing  directly  thereto, 
it  Is  liable  in  damages.  McLaughlin  t.  Louls- 
Tllie  Electric  Light  Co.,  100  Ky.  173,  37  S.  W. 
851,  34  L.  B.  A.  812."  And  by  this  court  In 
Winlcelman  t.  Electric  Light  Co.,  110  Mo. 
App.  184,  85  S.  W.  99,  where,  speaking 
through  -Judge  Ellison,  we  declared  that  "con- 
sidering the  noiseless,  hidden  and  destruc- 
tive power  of  electricity,  a  reasonable  effort 
to  control  it  Is  nothing  short  of  the  utmost 
effort — ^nothing  less  than  the  utmost  effort 
would  be  a  reasonable  effort."  In  Telephone 
Company  v.  Sokolo,  34  Ind.  App.  429,  73  N.  E. 
143,  the  Appellate  Court  of  Indiana  applied 
the  rule  that  the  transmitter  of  electricity 
owes  the  duty  defined  in  the  cases  from  which 
we  have  quoted  to  persons  rightly  on  private 
property  crossed  by  his  wires,  though  no  rela- 
tion exists  between  him  and  such  persons: 
"There  Is  reason  In  such  cases  for  making 
some  distinction  between  liability  for  Injuries 
to  persons  on  private  property  and  liability 
for  injuries  to  persons  using  a  public  street. 
But  if  the  person  injured  is  not  a  trespasser 
and  has  a  right  to  be  where  he  Is  when  in- 
jured, the  duty  must  extend  to  him  to  main- 
tain the  wires  in  a  safe  condition,  although 
the  wires  are  maintained  by  the  company 
across  private  property" — citing  Keasbey  on 
Electric  Wires  (2d  Ed.)  247. 

Knowing,  as  it  did,  that  the  premises  of 
the  mining  company  were  a  place  of  indus- 
trial activity  where  many  men  were  employ- 
ed, and  that  the  tailings  pile  had  approached 
dangerously  close  to  the  wires,  It  was  the 
duty  of  defendant  either  to  substitute  insulat- 
ed wires  or  to  elevate  those  In  place  beyond 
the  danger  line.  It  is  no  excuse  for  It  to  say 
that  the  mining  company  was  negligent  In 
raising  the  pile,  and  that  Byerly  was  negli- 
gent because  he  assisted  in  that  work.  Pre- 
sumably, Byerly  was  doing  his  master's  bid- 
ding— a  thing  his  duty  as  servant  Justified 
him  in  doing  as  long  as  the  act  he  was  order- 
ed to  perform  was  not  glaringly  and  Immi- 
nently dangerous.  Conceding  for  argument 
that  the  mining  company  was  g^iilty  of  a 
negligent  breach  of  its  duty  to  be  reasonably 
careful  to  provide  a  reasonably  safe  place 
for  its  servant,  the  most  that  may  be  said  of 
that  negligence  is  that  it  co-operated  with 
the  negligence  of  defendant  to  make  the 
place  dangerous.  Neither  of  such  tort-feasors 
should  be  permitted  to  advance  the  negligence 
of  the  other  as  a  legal  Justification  or  excuse 
of  his  own  wrong. 

Finding  that  defendant  was  negligent,  the 
next  subject  of  inquiry  is  whether  the  evi- 
dence reasonably  supports  the  inference  that 
such  negligence  was  the  producing  cause 
of  Byerly'g  death.    We  sanction  the  conten- 


tion of  plaintiff  that  the  causal  connection 
need  not  be  shown  by  direct  and  positive  evi- 
dence, but  may  be  shown  by  other  facts  and 
circumstances,  and  that  in  the  consideration 
of  a  demurrer  to  the  evidence  every  reason- 
able Inference  should  be  indulged  In  favor 
of  the  plaintiff.  But  the  rule  Is  elemental 
that  tbe  burden  remains  with  plaintiff  to  the 
end  of  tlie  case  to  establish  by  proof,  not  only 
the  fact  of  the  negligence  averred,  but  also 
to  show  a  direct  connection  between  such  neg- 
ligence and  the  injury.  Where  the  ultimate 
fact  is  not  susceptible  of  direct  proof,  Its  ex- 
istence must  directly  follow  as  a  reasonable 
conclusion  from  its  basic  facts  and  circum- 
stances, and  It  may  be  stated  as  an  axiomatic 
rule  that  whenever  court  or  Jury  are  left 
by  the  evidence  in  a  situation  where.  In  order 
to  find  the  ultimate  fact  alleged,  they  must 
piece  out  the  facts  adduced  with  conjecture 
or  supposition,  the  plaintiff  must  be  held  to 
have  failed  in  his  proof.  Where  the  evi- 
dence shows  the  injury  might  have  been 
caused  by  the  negligent  act,  but,  In  its  as- 
pect most  favorable  to  plaintiff,  is  Just  as 
consistent  with  the  inference  that  the  Injury 
might  have  been  produced  by  another  cause, 
to  send  the  case  to  the  Jury  would  be  to  ac- 
cord them  the  right  to  make  an  arbitrary 
choice  I)etween  equally  probable  but  un- 
proved conclusions,  and  thus  the  verdict.  If 
for  the  plaintiff,  would  be  based  not  entirely 
on  evidence,  but  in  part  on  mere  speculation 
and  conjecture.  This  would  mean  a  revers- 
al of  the  rule  imposing  the  burden  of  proof 
on  the  plaintiff,  since  tbe  defendant,  in  or- 
der to  prevent  the  Jury  from  making  him  tbe 
victim  of  conjecture,  would  be  forced  to  as- 
sume the  burden  of  showing  that  his  negli- 
gence did  not  produce  tbe  injury.  Dunphy 
V.  Stock  Yards  Co.,  118  Mo.  App.,  loc.  cit. 
516,  95  S.  W.  301 :  Trigg  v.  Ozark  Co.,  187 
Mo.  227,  86  S;  W.  222:  Oorausson  y.  Mfg. 
Co.,  186  Mo.  300,  85  S.  W.  338. 

Tbe  -application  of  this  principle  to  the 
facts  before  us  leads  us  to  say  that  plaintiff 
has  failed  in  her  proof.  The  incised  wound 
on  Byerly's  forehead  Indicated  that  he  fell 
forward  heavily  and  struck  his  head  violently 
on  the  sharp  edge,  either  of  the  flume  or  of 
the  shovel.  The  cause  of  his  fall  is  purely 
conjectural.  It  may  be  that  his  head  or  the 
uplifted  shovel  came  in  contact  with  the 
wire  and  be  was  stricken  with  a  powerful 
charge  of  electricity,  or  it  may  be  that  he 
made  a  misstep,  lost  his  balance  and,  in  an 
effort  to  regain  it,  pitched  forward,  struck 
bis  head  on  the  flume  so  violently  that  he 
became  unconscious,  and  perished  from  suf- 
focation caused  by  his  mouth  becoming  filled 
with  mud.  Other  reasonable  suppositions 
respecting  tbe  manner  of  his  death  might  he 
indulged,  but  these  sufficiently  serve  to  exem- 
plify our  conclusion  that  the  cause  of  tbe 
fall  Is  altogether  speculative.  Tbe  fact  that 
no  bum  was  left  on  bis  body  or  clothing, 
though  not  conclusive,  nevertheless  is  against 
tbe  theory  that  he  received  an  electric  shock. 
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Tbe  poBt  mortem  Indications  are  as  consis- 
tent witb  one  theory  as  with  tbe  other,  and 
we  do  not  think  the  opinion  of  tbe  undertaker 
who  embalmed  the  body  respecting  the  cause 
of  death  rises  to  the  dignity  of  evidence.  In 
such  state  of  proof,  it  would  be  unjust  to 
send  the  case  to  the  Jury,  and  we  must  hold 
that  the  learned  trial  Judge  committed  no 
error  In  sustaining  tbe  demurrer  to  tbe  eri- 
dence.  ■ 

The  views  expressed  relieve  us  from  the 
necessity  of  discussing  the  questions  of  con- 
tributory negligence  and  assumption  of  risk. 

Tbe  Judgment  is  affirmed.    All  concur. 


CROHN  V.   KANSAS   CITY   HOME  TELB- 
PHONE  CO. 

(Kansas  Cify  Court  of  Appeals.     Missouri. 

April  6,  1906.     Rehearing  Denied 

May  4,  1908.) 

1.  Death— Right  or  AonoN. 

At  common  law  an  administrator  cannot  re- 
cover for  the  negligent  death  of  his  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  15,  Death,  $  10.] 

2.  Statdtes—Constbcction— Legislative  In- 

TEBPBETATION. 

The  legislative  interpretation  of  statutes, 
though  not  conclusive,  is  entitled  to  weight  in 
the  construction  thereof. 

[Ed.  Note.— For  cases  in  {mint,  see  Cent  Dig. 
vol.  44,  Statutes,  {  298.] 

3.  Death— Right  of  Action— Statutes. 

The  right  of  action  for  death  given  by  Rev. 
St  1899,  g  2864  (Ann.  St.  1906,  p.  1637).  au- 
thorising an  action  for  a  penalty  for  death  oc- 
casioned by  the  negligent  operation  of  any 
train,  locomotive,  etc.,  does  not  authorize  an  ac- 
tion for  negligent  death  caused  by  the  mainte- 
nance of  an  oMtruction  across  a  public  highway. 

4.  Statutes  —  Construction  —  Penal  Stat- 
utes—Remedial Statutes. 

Rev.  St  1899,  t  2864  (Ann.  St  1906,  p. 
1637),  giving  a  right  of  action  for  a  penalty  for 
tbe  death  of  one  occasioned  by  negligence  in  the 
management  of  trains,  etc.,  is  a  penal  and  reme- 
dial statute,  while  sections  2865  and  2866  (Ann. 
St.  1906,  pp.  1644-1646),  giving  a  right  of  ac- 
tion for  death  by  wrongful  or  negligent  act,  are 
remedial  only,  and  the  rules  governing  the  con- 
struction of  the  two  statutes  are  different. 

5.  Same— CoNSTBUcTioH— Adoption  of  Stat- 
ute BY  Reference. 

The  general  rule  is  that  an  act  which 
adopts  by  reference  the  whole  or  a  part  of  an- 
other statute  adopts  the  law  as  existing  at  tbe 
time  of  the  enactment  of  the  act,  and  does  not 
adopt  any  subsequent  addition  thereto,  or  modi- 
fication thereof,  and  tbe  repeal  of  such  statute 
does  not  affect  the  act 

[E}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  307.] 

6.  Death— Actions — Statutes. 

Rev.  St.  1899,  §  2864  (Ann.  St.  1906,  p. 
1637),  gives  a  right  of  action  for  a  penalty  for 
death  caused  by  the  negligent  management  of  a 
locomotive,  car,  or  train,  to  tbe  wife  or  husband 
of  decedent  or  to  his  children.  Sections  2865 
and  2866  (Ann.  St.  1906,  pp.  1644-1646)  give 
a  right  of  action  for  death  caused  by  a  wrongful 
or  negligent  act  to  the  persona  mentioned  in 
section  SSGi.  Laws  190o,  p.  135,  amends  sec- 
tion 2864  (Ann.  St  1906,  p.  1637),  so  as  to  au- 
thorize an  action  by  the  administrator  of  dece- 
dent. Held,  that  sections  2865  and  2866  adopt- 
ed section  2864  as  it  originally  existed,  and  the 
amendment  of  190C  did  not  affect  the  sections. 


and  tbe  administrator  of  a  decedent  cannot 
maintain  an  action  for  his  nejriigent  death,  es- 
pecially in  view  of  Laws  1907,  p.  252,  amend' 
ing  section  2866  (Ann.  St.  1906,  p.  1646),  so  as 
to  i>ermit  an  action  by  the  parties  provided  for 
in  section  2864,  as  amended  by  Laws  1905,  p. 
135. 
7.  Same— DKrBNSEB— Waives. 

In  an  action  by  an  administrator  for  the 
death  of  his  intestate  by  a  wrongful  act  the 
failure  of  defendant  to  demar  to  the  petition 
on  the  ground  that  the  administrator  cannot 
maintain  the  suit,  and  the  act  of  answering  to 
the  merits,  do  not  amount  to  a  waiver  of  the 
right  to  assert  tliat  the  administrator  cannot 
sue,  and  the  objection  may  be  made  for  the  first 
time  on  tbe  trial. 

Appeal  from  Circuit  Court,  Jaduon  County; 
Walter  A.  Powell,  Judge. 

Action  by  R.  S.  Crohn,  admlnlatratOT  of 
Jobn  L.  Simpson,  deceased,  against  the  Kan- 
sas City  Home  Telephone  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Ward,  Hadley  &  Neal,  for  appellant.  Laugb- 
lin  &  Kenwortby,  for  respondent 

JOHNSON,  J.  This  action  was  brought  t^ 
the  administrator  of  the  estate  of  John  !>.. 
Simpson,  deceased,  against  tbe  Metropolitan 
Street  Railway  Company  and  tbe  Kansas  City 
Home  Telephone  Company  to  recover  dam- 
ages, In  the  sum  of  ^,000,  alleged  to  have  been^ 
caused  by  the  negligence  of  both  defendants. 
At  tbe  conclusion  of  the  evidence  the  street 
railway  company  was  dismissed,  and  tbe  is- 
sues relating  to  tbe  alleged  negligence  of  the- 
remalnlng  defendant  were  submitted  to  tbe 
Jury.  A  verdict  was  returned  for  plaintiff  iu 
tbe  sum  of  |2,00O  and  defendant  telephone 
CMnpany  appealed  from  the  Judgment  entered 
thereon. 

It  appears  from  tbe  evidence  that  Simpson, 
who  was  an  immarrled  man,  34  years  old,  was- 
a  laborer  employed  by  tbe  railway  company  in 
the  construction  of  an  electric  railway  from 
Kansas  City  to  Dodson.  On  tbe  18th  day  of 
May,  1906,  be  was  riding  to  his  work  on  the 
construction  train,  and  was  seated  with  a 
number  of  his  fellow  laborers  on  top  of  a  box 
car.  He  arose  from  bis  position,  and  walked, 
along  tbe  running  board  to  Join  another  c<»n- 
pany  of  laborers  who  were  seated  on  top  of 
another  car.  While  thus  proceeding,  and 
while  the  car  was  crossing  a  public  highway,, 
he  was  struck  by  a  telq>bone  wire  which  the- 
telephone  company  bad  strung  across  the 
street  some  time  before,  and  was  tbrown  from 
tbe  car  and  killed.  It  wag  shown  that  the- 
wire  which,  when  the  telephone  line  was  con- 
structed, had  been  placed  at  a  height  of 
over  22  feet  above  tbe  track,  bad  sagged  in 
the  middle,  and  thus  become  reduced  to  an 
elevation  above  tbe  trade  of  tmly  about  16 
feet,  3  Inches ;  so  low  that  a  person  standing 
on  a  box  car  could  not  pass  under  It  It  bad 
been  strung  less  than  a  month  before,  and. 
the  specific  charge  of  negligence  against  tbe- 
telephone  company  alleged  In  the  petition  is 
that  said  defendant  "was  careless  and  negli- 
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gent  In  erecting  and  maintaining  said  wire 
acroM  said  track  at  sucli  a  lieiglit  that  a 
person  standing  upright  on  a  stock  or  box 
car  would  not  clear  the  wire."  No  demurrer 
was  offered  to  the  petition,  but  an  answer 
was  flled  which  tendered  the  general  issue 
and  several  afBrmative  defenses.  It  did  not 
allege  that  plaintiff  was  without  legal  ca- 
pacity to  sue.  At  the  trial  defendant  object- 
ed  to  the  introduction  of  any  evidence,  on 
the  grounds  that  'the  petition  does  not  al- 
lege facts  sufficient  to  constitute  a  cause  of 
action,"  and  "does  not  allege  facts  sufficient 
to  show  any  right  of  action  In  R.  S.  Crohn, 
administrator  of  the  estate  of  J.  L.  Simp- 
son." The  objection  was  overruled,  evident- 
ly on  the  ground  that  the  facts  alleged  do 
constitute  a  cause  of  action  in  favor  of 
the  administrator.  We  now  are  confronted 
with  the  question,  argued  with  great  learn- 
ing and  ability  by  counsel  of  both  parties, 
whether  the  statute  In  force  at  the  time  of 
the  occurrence  conferred  a  cause  of  action 
wliich  may  be  enforced  by  the  legal  rep- 
resentative of  the  estate.  Plaintiff  objects 
to  the  consideration  of  this  quesUoa  for  the 
reason  that  in  failing  to  raise,  either  by  de- 
murrer or  In  the  answer,  the  question  of  his 
legal  capacity  to  sue,  defendant  waived  the 
point.  We  shall  postpone  the  discussion  of 
this  objection  until  after  the  expression  of 
our  views  on  the  subject  of*  whether  a  cause 
of  action  existed  at  any  time  which  might  be 
enforced  by  the  administrator. 

The  common  law  gives  plaintiff  no  cause  of 
action  and.  If  one  exists,  it  must  be  found 
in  the  statutory  law.  Plaintiff  contends  that 
his  cause  Is  founded  on  the  provisions  of  sec- 
tion 28C4,  Rev.  St.  1899,  as  amended  in  1905 
(Acts  1905,  p.  135  [Ann.  St.  1906,  p.  1637]), 
and  sections  2805-2866,  Rev.  St  1899  (Ann. 
St.  1906,  pp.  1644^1646).  Counsel  for  defend- 
ant argue  that  the  wrong  alleged,  and  which 
for  present  purposes  we  shall  treat  as 
proved,  does  not  fall  within  the  class  for 
which  a  remedy  was  provided  in  section 
2864,  but  belongs  to  another  class  for  which 
sections  2865  and  2866  afford  a  remedy  to 
certain  relatives  of  the  deceased,  but  none  in 
favor  of  the  administrator  of  his  estate. 
Further,  they  say  that,  as  the  amendment  of 
section  2864  in  1905  was  not  expressly  made 
applicable  to  causes  not  embraced  in  that 
section,  it  -cannot  be  extended  by  implication 
to  such  causes,  and  consequentiy  cannot  be 
construed  as  an  amendment  of  section  2866. 
The  conclusion  from  these  premises  Is  that 
since  the  wrong  alleged  Is  not  one  for  which 
an  action  may  be  prosecuted  under  section 
2864  as  amended,  and  since  for  a  wrong  of 
that  nature  no  cause  inures  in  favor  of  the 
administrator  under  the  provisions  of  section 
2866,  plaintiff  is  remediless,  and  the  action 
must  fail.  Sections  2864,  2865,  and  2866  first 
appear  in  tiie  statutes  of  1855,  and  the  last 
two  sections  were  carried  down  to  1907  with- 
out substantial  amendment.    Section  2864  aa 


originally  enacted  (Rev.  St.  1855,  p.  647,  c.  51, 
I  2)  gave  a  right  of  action  for  a  death  caused 
by  the  negligence  of  a  servant  operating  an 
Instrument  of  transportation,  such  right  to 
inure  to  no  other  persons  than  those  included 
in  the  following  classes:  First,  the  husband 
or  wife  of  the  deceased ;  second,  "If  there  be 
no  husband  or  wife,  or  he  or  she  falls  to  sue 
within  six  months  after  such  death,  then  by 
the  minor  child  or  children  of  the  deceased; 
or,  third,  if  such  deceased  be  a  minor  and 
unmarried,  then  by  the  father  or  mother  who 
may  Join  in  the  suit  and  each  shall  have 
an  equal  Interest  in  the  Judgment;  or  it 
either  of  them  be  dead,  then  by  the  survivor." 
The  remedy  provided  was  a  penalty  of  $5,000. 
By  amendment  of  this  section  in  1885  (Sess. 
Acts,  p.  153)  adopted  children  were  added 
to  the  second  class  of  beneflclaries.  In  1905 
other  amendments  were  made,  among  them 
one  which  Invested  the  Jury  with  the  discre- 
tion, in  case  they  found  for  plaintiff,  of  giv- 
ing him  a  verdict  in  any  amount  they  might 
choose  within  the  limits  of  |2,000  and  $10,- 
000;  and  another  which  provided:  "If  there 
be  no  husband,  wife,  minor  child  or  minor 
children,  natural  born  or  adopted  as  herein- 
before indicated,  or  if  the  deceased  be  an  un- 
married minor  and  there  be  no  father  or 
mother,  then  in  such  case  suit  may  be  institu- 
ted and  recovery  had  by  the  administrator 
or  executor  of  the  deceased  and  the  amount 
recovered  shall  be  distributed  according  to 
the  laws  of  descent."  Laws  1905,  p.  135.  In 
1907  (Sesa.  Acts,  p.  252)  section  2866  was 
amended  to  permit  damages  acrulug  under 
section  2805  to  be  "sued  for  and  recovered 
by  the  same  parties  in  the  same  manner  as 
provided  In  section  2864  as  amended  by  the 
laws  of  1906,  p.  135,"  and  by  providing  that 
"in  every  such  action,  the  Jury  may  give  such 
damages  not  exceeding  |10,000  as  they  may 
deem  fair  and  Just,"  etc.  As  this  amend- 
ment was  made  after  the  death  in  the  present 
case,  which,  as  stated,  occurred  May  18,  1906, 
it  has  no  direct  effect  on  the  rights  of  the 
parties,  but  Its  consideration  is  of  some  im- 
portance for  two  reasons:  First  in  the 
amendment  of  section  2864  in  1905,  and  in 
that  of  section  2866  in  1907,  the  Legislature 
clearly  expressed  the  purpose  of  providing  for 
the  recovery  of  a  penalty  against  the  tort- 
feasor in  an  action  falling  within  the  scope 
of  section  2864,  and  providing  only  for  the 
recovery  of  compensatory  damages  in  actions 
prosecuted  under  sections  2865  and  2866; 
and,  second,  by  the  amendment  of  section 
2866  the  Legislature  evidently  construed  the 
amendment  of  section  2864  in  1906  as  not 
applicable  to  causes  other  than  those  com- 
ing within  its  provisions,  and,  therefore, 
that  an  action  brought  under  sections  2865 
and  2866  could  not  be  maintained  by  the 
administrator  of  the  estate  of  the  deceased. 
We  do  not  treat  this  legislative  interpreta- 
tion as  conclusive,  but  it  should  be  given 
weight  In  the  determination  of  the  all  im- 
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portant  question  of  whether  the  Legislature 
which  adopted  the  amendment  of  section 
28C4,  by  a  reasonable  couBtniction  of  that 
act,  should  be  said  to  have  expressed  the 
Intent  of  making  that  amendment  applicable 
to  actions  necessarily  founded  on  sections 
2865  and  286C,  and  which  do  not  belong  to 
the  class  of  torts  defined  In  section  2864. 
Should  we  find  the  expression  of  such  Intent, 
we  must  conclude  that  plaintiff  Is  entitled 
to  recover.  But,  should  we  reach  the  op- 
posite conclusion,  It  te  clear  the  action  must 
fall,  since  it  Is  based  on  a  tort  for  which 
no  remedy  is  afforded  by  section  2864.  The 
wrong  alleged  and  proved  Is  that  of  negli- 
gently maintaining  an  obstruction  across  a 
public  highway.  The  only  right  of  action 
given  by  section  2804  Is  "for  a  death  caused 
by  the  negligence  of  the  servant  operating 
the  defendant's  Instrument  of  transportation, 
whether  It  be  a  locomotive,  car,  train  of  cars, 
steamboat,  Its  machlnerj',  stagecoach,  or  oth- 
er public  conveyance."  Casey  v.  Transit  Co., 
205  Mo.  721.  103  S.  W.  1146. 

Thus,  having  before  us  a  wrong  for  which 
section  2864  made  no  provision  and  which 
had  been  placed  by  statute  In  a  class  entirely 
separate  and  distinct,  both  as  to  the  nature 
of  the  resultant  right  and  the  character  of  the 
remedy,  we  think  the  accepted  rules  of  stat- 
utory Interpretation  compel  us  to  hold  that 
the  amendment  of  section  2864,  in  the  absence 
of  express  declaration  contained  therein, 
should  not  be  extended  to  include  the  suc- 
ceeding sections  within  its  ojperation,  and 
that,  prior  to  the  amendment  of  section  2806 
in  1907,  no  cause  of  action  could  inure  In  a 
death  case  to  the  administrator.  That  the 
causes  of  action  which  were  made  the  sub- 
jects of  sections  2864  and  2865  are  and  al- 
ways have  been  different  in  character  Is  def- 
initely decided  in  Casey  v.  Transit  Compa- 
ny, supra,  where  it  Is  said :  "The  right  of  ac- 
tion given  under  section  2864  Is  not  that  giv- 
en under  sections  2865  and  2866  and  that 
given  under  the  two  last-named  sections  is 
not  that  given  under  the  former.  These  are 
purely  statutory  rights  of  action,  and  each 
must  rest  on  its  own  statute.  They  may  be 
joined  in  the  same  petition,  but,  when  so, 
they  should  be  stated  In  separate  counts. 
The  right  of  action  given  in  section  2864  is 
for  a  death  caused  by  the  negligence  of  the 
servant  operating  the  defendant's  Instrument 
of  transportation,  whether  it  be  a  locomotive, 
car,  train  of  cars,  steamboat,  its  machinery, 
stagecoach,  or  other  public  conveyance,  while 
the  right  of  action  given  in  the  two  sections 
next  following  is  for  a  death  caused  by  the 
negligence  of  the  defendant,  which  may  mean 
his  own  negligence,  as,  for  Instance,  in  fur- 
nishing an  unsafe  vehicle,  or  it  may  mean 
bis  negligence  through  Ills  servant  In  some 
particular  other  than  the  particular  specified 
In  section  2864,  for  which,  if  the  person  in- 
jured had  not  died,  he  would  have  bad  a 
right  of  action."  And  that  the  remedies  be- 
fore as  well  as  after  the  amendment  of  1905 


were  and  are  fundamentally  different  was  de- 
termined by  the  Supreme  Court  In  the  case 
from  which  we  have  just  quoted.  That  court 
adopted  the  opinion  of  the  St  Louis  Court  of 
Appeals  in  the  same  case  (116  Mo.  App.  235, 
91  S.  W.  419),  where  it  was  held  that  the 
remedy  provided  by  section  2864  Is  highly 
penal  as  well  as  remedial.  Being  of  such 
nature,  it  differs  not  only  In  purpose,  but  in 
the  rules  and  principles  of  construction  and 
application  from  a  remedy  purely  compensa- 
tory to  the  Injured  individual,  such  as  that 
provided  in  section  2866.  In  referring  to  sec- 
tion 2864  for  a  statement  of  the  parties  to 
whom  a  cause  of  action  might  inure  and  for 
rules  of  procedure,  section  2866  (then  sec- 
tion 4,  p.  648,  c.  51,  Rev.  St.  1855)  adopted: 
the  statute  to  which  it  referred  in  Its  then 
existing  state,  and,  by  falling  to  declare  that 
subsequent  amendments  or  modifications  or 
that  statute  should  apply  also  to  the  refer- 
ring statute,  such  amendments  or  modifica- 
tions should  not  be  held  to  have  been  Intend- 
ed to  extend  to  the  referring  statute  in  tbe- 
absence  of  an  express  declaration  to  that  ef- 
fect. In  Endllch  on  Interpretation  of  Stat- 
utes, §  85,  it  is  said:  "An  act  adopting  by  ref- 
erence the  whole  or  a  portion  of  another  stat- 
ute means  the  law  as  existing  at  the  time  of 
adoption,  and  does  not  adopt  any  subsequent 
addition  thereto  or  modification  thereof."" 
This  rule  is  generally  recognized..  Sutherland 
on  Statutory  Construction,  {  257;  26  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  714;  Postal  Tel. 
Co.  v.  Railroad  (C.  C.)  89  Fed.  190;  Jones 
V.  Dexter,  8  Fla.  276;  Culver  v.  People.  161 
111.  96,  43  N.  E.  812 ;  Darmstaetter  v.  Molo- 
ney, 45  Mich.  621,  8  N.  W.  574;  Matter  of 
Main  Street,  98  N.  T.  454;  Commonwealtb 
V.  Kendall,  144  Mass.  357,  11  N.  E.  425; 
Gaston  v.  Lamkln,  115  Mo.  20,  21  S.  W.  1100. 
Further,  it  is  said  by  the  same  author  (sec- 
tion 492) :  "Where  the  provisions  of  a  statute- 
are  incorporated  by  reference  in  another 
(where  one  statute  refers  to  another  for  the 
powers  given  or  rules  of  procedure  prescrib- 
ed by  the  former),  the  statute  or  provision  re- 
ferred to  or  incorporated  becomes  a  part  of 
the  referring  or  incorporating  statute;  and, 
if  the  earlier  statute  is  afterwards  repealed, 
the  provisions  so  incorporated,  the  powers 
given,  or  rules  of  procedure  prescribed  by  the 
incorporated  statute  obviously  continue  In 
force,  so  far  as  they  form  part  of  the  second 
enactment."  To  the  same  effect  is  Gaston  v. 
Lamkin,  supra,  where  the  Supreme  Court  of 
this  state  said :  "The  general  rule  governing 
in  such  cases  seems  to  be  that,  where  one 
statute  refers  to  another  for  rules  of  proce- 
dure prescribed  by  the  former,  the  former 
statute.  If  specifically  referred  to,  becomes  a 
part  of  the  referring  statute,  and  the  rules  of 
procedure  prescribed  by  the  earlier  statute, 
so  far  as  they  form  a  part  of  the  secMid  en- 
actment, continue  in  force,  although  the  ear- 
lier statute  be  afterwards  modified  or  re- 
pealed." Under  these  rules  that  part  of  sec- 
tion 2864  relating  to  parties  and  procedure 
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became  by  adoption  an  Integral  part  of  sec- 
tion 2866  to  the  same  extent  as  though  it  bad 
been  written  into  the  latter  statnte,  and  nei- 
ther a  subsequent  amendment  nor  repeal  of 
section  2864  conld  affect  the  referring  section. 
But  it  Is  argued  by  plaintiff  that,  since  the 
three  sections  were  component  parts  of  the 
same  act,  these  rules  of  interpretation  do  not 
obtain,  and  we  are  pointed  to  the  rule  stated 
in  McGinnis  v.  Car  Foundry,  174  Mo.  232,  73 
S.  W.  588,  97  Am.  St.  Rep.  553,  that  "when, 
therefore,  a  statute  creates  a  liability  and 
prescribes  the  person  who  shall  have  the 
right  to  enforce  it,  the  two  parts  of  the  stat- 
ute are  component  parts  of  the  whole  and 
both  are  necessary  to  constitute  the  whole." 
That  principle  might  aid  plaintiff  if  the  cause 
of  action  In  the  present  case  depended  for  its 
existence  on  section  2864,  and  the  succeed- 
ing sections  dealt  only  with  the  subjects  of 
the  remedy,  parties,  or  procedure.  But,  as 
we  have  shown,  the  right  of  action  for  a 
wrong  of  the  character  of  that  before  us  Is 
created  by  section  2865,  and  is  Independent  of 
the  preceding  section.  Can  It  be  doubted  if 
the  Legislature,  instead  of  amending  section 
2864.  had  repealed  It,  the  right  of  the  wife 
or  children  of  the  decedent  (had  he  left  such 
snrrlTors)  to  an  action  against  defendant  nev- 
ertheless would  have  remained  unimpaired? 
We  think  such  survivors  would  have  been 
entitled  to  recover  their  damages  on  the 
theory  that,  when  once  Incorporated  by  adop- 
tion Into  the  statute  which  created  the  right 
the  borrowed  portion  of  the  preceding  statute 
conld  be  amended  or  repealed.  In  Its  relation 
to  the  adopting  statute,  only  by  an  express 
declaration  of  the  Legislature  to  that  effect, 
and  snch  amendment  or  repeal  should  not  be 
implied  from  l^islatlve  action  which  pro- 
fessed to  deal  only  with  the  statute  to  which 
reference  was  made.  These  considerations 
lead  to  the  conclusion  that  no  cause  of  ac- 
tion exists  In  favor  of  the  plaintiff  adminis- 
trator. 

There  Is  no  merit  In  the  contention  that  de-< 
fendant  waived  any  right  by  falling  to  demur 
to  the  petition  and  by  answering  to  the  mer- 
its. The  question  we  have  decided  goes  to 
the  cause  of  action  asserted,  and  the  objec- 
tion that  the  petition  does  not  state  a  cause 
of  action  is  timely  when  made  for  the  first 
time  at  the  trial.  This  Is  not  an  error  that 
could  be  cured  by  verdict 

The  judgment  Is  reversed. 

BROADDUS,  P.  J.,  concurs;  ELLISON,  J., 
not  sitting. 
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1.  Evidence— Paroi,  Evidence— Wamwa  Not 
CowTAiNiNO  Entire  (Contract. 

While   parol    evidence    is    inadmissible    to 
contradict  alter,  or  vary  a  written  instrument, 


where  a  written  memorandum  does  not  purport 
to  contain  the  entire  contract,  or  a  part  only 
of  the  contract  was  reduced  to  writing,  that  part 
omitted  may  be  supplied  by  parol. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dip 
vol.  20,  Evidence,  i  1882.] 

2.  Same— Wmtiho  Complete  on  Its  Face. 

_  Defendant  authorized  plaintiff  in  writing 
to  insert  one  page  of  advertisement  in  a  cata- 
logue to  be  published  by  plaintiff,  and  agreed 
to  pay  it  a  certain  sum  therefor  upon  proof  of 
publication,  the  advertisement  to  be  published 
on  a  certain  page,  and  the  contract  provided 
that  only  the  condition  stipulated  therem  would 
be  recognized  by  the  puWisher.  In  an  action 
on  the  contract,  defendant  offered  evidence  to 
show  that  plaintiff  agreed  orally  that  it  would 
publish  a  certain  number  of  copies  of  the  cata- 
logue, which  it  bad  failed  to  do.  Held,  upon  a 
construction  of  the  contract,  that  the  writing 
was  complete  on  its  face,  and  showed  the  entire 
contract,  and  under  the  rule  that  all  prior  agree- 
ments are  merged  in  the  written  agreement  the 
evidence  was  properly  excluded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  ff  1756-1765.) 

3.  Same— Pbesumption. 

Where  a  party  deliberately  reduces  to  writ- 
ing a  contract,  the  presumption  Is  that  it  con- 
tains the  entire  agreement,  and  to  overcome 
such  presumption  the  face  of  the  agreement 
must  plainly  show  that  it  is  incomplete  by  the 
omission  of  something  necessary  to  effectuate  the 
intention  of  the  parties,  and  even  though  a  part 
thereof  was  omitted,  if  the  writing  is  complete, 
the  omission  may  not  be  supplied  by  parol.' 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  91.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty ;  John  G.  Park,  Judge. 

Action  by  the  Official  Catalogue  0>mpany 
against  the  Weber  Gas  &  Gasoline  Engine 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant api>eal8.    Affirmed. 

Karnes.  New  &  Krauthon,  for  appellant 
Hughes  &  Whltsett  for  respondent 

BROADDUS,  P.  J.  This  action  is  brought 
to  enforce  the  following  contract: 

"Original. 

"Four  hundred  dollars.       April  29,  1904. 
"No.  1062.  $400.00 

"The  Official  Catalogue  Co.  (Incorporated), 
Publishers  of  the  Official  Catalogues  of  the 
Louisiana  Purchase  Exposition  of  1904,  St 
Louis,  Mo. 

"This  is  your  authority  for  Inserting  1  page 
of  advertising  in  the  supplementary  catalogue 
of  the  Universal  Exposition  to  be  held  In  St. 
Louis,  In  1904,  for  the  following  departments: 
(5)  Machinery,  on  1  page  in  1  Department 
Catalogues,  copy  for  which  is  hereto  attached, 
the  total  amount  being  $400.00.  Payment  to 
be  made  on  the  proof  of  publication.  The 
advt  will  appear  on  the  inside  front  cover. 

"Only  the  conditions  stipulated  on  this 
contract  will  be  recognized  by  the  publisher. 

"[Signature] 

"Weber  Gas  &  Gasoline  Engine  0>. 
"(Contract  secured  by  L.  H.  Light  Agent 

"(Address)  Pr.  G.  Weber,  Kansas  City,  Mo." 
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The  defense  Is  that  the  writing  "sued  on 
was  not  In  Itself  a  complete  contract,  and  that 
the  contract  In  Its  entirety  was  an  oral  agree- 
ment; and  that  as  a  part  of  the  oral  agree- 
ment the  plaintiff  agreed  to  print  and  cir- 
culate 1,000,000  copies  of  the  catalogue  con- 
taining this  advertisement"  The  cause  was 
tried  by  the  court  without  a  Jury,  and  de- 
fendant Introduced  evidence  tending  to  show 
that  a  part  of  the  agreement  was  oral  as 
stated,  which  the  court  refused  to  consider, 
and  rendered  judgment  on  the  written  con- 
tract, from  which  the  defendant  appealed. 

The  only  question  before  us  Is  one  of  law. 
It  Is  conceded  that  if  the  contract  Is  com- 
plete on  its  face  the  cause  should  be  affirmed. 
If  not  complete,  the  evidence  offered  was  ad- 
missible, and  the  cause  should  be  reversed. 
It  is  the  settled  law  of  this  state  that  "whilst 
parol  evidence  is  inadmissible  to  contradict, 
alter,  or  vary  a  written  agreement,  yet  where 
a  written  memorandum  of  a  contract  does  not 
purport  to  be  a  complete  expression  of  the 
entire  contract,  or  a  part  only  of  the  con- 
tract was  reduced  to  writing,  the  matter 
thus  left  out  of  the  writing  may  be  supplied 
by  parol  evidence."  Moss  v.  Green,  41  Mo.  390 ; 
O'Neil  V.  Grain,  67  Mo.  250;  Rollins  v.  Clay- 
brQok,  22  Mo.  405;  Bladi  River  Lumber  Co. 
V.  Warner,  93  Mo.  374,  6  S.  W.  210.  The  St 
Louis  and  Kansas  City  Court  of  Appeals 
have  enunciated  the  same  rule  of  law.  The 
latest  expression  of  our  courts  on  the  sub- 
ject is  to  be  found  in  Koons  v.  St.  Louis  Car 
Co.,  203  Mo.  227,  101  S.  W.  49.  The  rule 
being  conceded  the  question  in  each  case  is 
one  of  construction.  The  court  must  say 
whether  the  writing  evidencing  the  contract 
is  incomplete  within  itself.  The  writing  be- 
fore us  does  not  indicate  in  any  way  that 
the  contract  between  the  parties  is  incom- 
plete. It  is  a  simple  agreement  to  the  effect 
that  the  defendant  agrees  to  pay  to  plaintiff 
the  sum  of  $400  upon  proof  that  plaintiff  has 
Inserted  one  page  of  advertisement  for  de- 
fendant in  the  Official  Catalogue  of  the 
Louisiana  Purchase  Exposition  of  1904,  St 
Louis,  Mo.,  in  department  5,  machinery,  one 
page,  one  department  catalogue;  and  that 
the  advertisement  will  appear  on  the  In- 
side front  cover.  The  writing  clearly  implies 
that  the  advertisement  is  to  appear  in  said 
catalogues  without  any  reference  to  the  num- 
ber that  will  be  published.  In  the  construc- 
tion to  be  placed  upon  the  writing  this  seems 
to  be  indisputable  when  we  come  to  consider 
the  fact  that  It  was  impossible  for  the  plain- 
tiff to  ascertain  beforehand  the  number  of 
the  catalogues  that  would  be  required  to 
supply  the  demands  of  the  public,  and  that 
the  numji>er  to  be  printed  and  distributed 
was  for  that  reason  not  mentioned.  And  it 
appears  that  such  matters  were  to  be  omitted 
Is  especially  emphasized  by  the  recitation 
that:  "Only  the  conditions  stipulated  on 
this  contract  will  be  recognized  by  the  pub- 
lisher." 
From  the  face  of  the  writing  it  seems  to 


express  a  contract  that  defendant's  adver- 
tisement was  to  be  Inserted  in  the  catalogue 
that  was  to  be  published  without  reference 
to  their  number.  That  It  can  reasonably  be 
so  construed  there  can  be  no  doubt  The  evi- 
dence of  defendant  was  ttiat  plaintiff's  ag^tt 
who  made  the  contract  at  the  time  and  be- 
fore the  writing  was  executed,  agreed  that 
plaintiff  would  publish  1,000,000  copies  of 
said  catal(^rue  containing  defendant's  ad- 
vertisement. Under  the  well-known  rule  of 
law,  that  all  prior  and  contemporaneous 
agreements  are  merged  in  the  written  agree- 
ment the  evidence  was  incompetent  and  prop- 
erly excluded,  unless  It  had  appeared  that  the 
instrument  on  its  face  was  incomplete.  And 
unless  we  are  mistaken  in  our  constructloD 
of  the  writing  the  evidence  was  contradictory 
of  the  contract  itself,  for  if  the  plaintiff  was 
not  bound  to  publish  any  certain  number 
of  Its  catalogues  with  defendant's  advertise- 
ment inserted,  evidence  that  It  agreed  to 
publish  1,000,000  such  would  be  contradictory 
of  the  contract  Itself.  When  parties  delll)er- 
ately  reduce  to  writing  their  contract,  the 
presumption  Is  tliat  it  contains  the  agreement 
entire,  and  in  order  to  overcome  this  pre- 
sumption the  face  of  the  instrument  should 
plainly  show  that  It  is  incomplete  by  reason 
of  the  omission  of  some  important  matter 
that  was  necessary  to  effectuate  the  intentloa 
of  the  persons  contracting. 

And  even  though  some  part  of  the  agree- 
ment was  omitted,  if  the  writing  contains  a 
complete  contract,  it  Is  not  competent  to 
supply  the  omission  by  oral  testimony.  We 
believe  the  action  of  the  trial  court  was 
proper.    Affirmed.    All  concur. 


SHANKLB  T.  ST.  LOUIS  SOUTHWESTERN 
RX.  CO. 

(St.  Louis  Court  of  Appeals.     Missonri.     April 

28,  19(^.     Rehearing  Denied. 

May  12,  1908.) 

Railboads— Failuee  to  Maintain  Pencb— 
DoTT  or  Ceop  Owneb. 

The  liability  of  a  railway  company  for  in- 
jury to  cn^s  by  marauding  stock,  resulting 
from  failure  to  maintain  statutory  fences,  is  not 
affected  by  the  crop  owner's  failure  to  use  pre- 
cautions to  protect  his  crops  by  repairing  the 
fences  or  causing  them  to  be  repaired,  even 
though  be  knew  of  the  defective  condition  of 
the  fences. 

Appeal  from  Circuit  Court,  New  Madrid 
County ;   Henry  C.  Riley,  Judge. 

Action  by  T.  J.  Sbankle  against  the  St 
Louis  Southwestern  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ralph  Wammack  and  Sam  H.  West,  for  ap- 
pellant. 

GOODE,  J.  This  plaintiff  recovered  Judg- 
ment for  damage  done  to  his  crops  by  ma- 
rauding stock,  which  entered  bis  field  In  con* 
sequence  of  the  failure  of  the  def«idant  c(Mn- 
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pany  to  maintain  a  statutory  fence.  Bnt  one 
question  Is  presented  on  the  appeal,  namely : 
Tbe  alleged  error  of  the  court  In  refusing  to 
grant  an  Instruction  that  it  was  the  duty  of 
defendant  to  use  reasonable  precautions  to 
protect  his  property,  and,  If  he  planted  his 
crop  with  knowledge  of  its  exposed  condi- 
tion, it  was  his  duty  to  take  steps  to  re- 
pair, or  have  the  fence  repaired,  where  the 
stock  entered  on  his  field,  and  be  could  only 
recover  such  damage  as  could  not  be  pre- 
vented by  the  exercise  of  ordinary  care.  It 
Is  conceded  by  counsel  for  defendant  that  the 
question  raised  was  decided  against  their 
contention  by  this  court  in  Carpenter  v.  Rail- 
road, 20  Mo.  App.  844,  and  Buttles  v.  Rail- 
road, 43  Mo.  App.  280.  They  contend,  how- 
ever, that  those  decisions  are  manifestly  un- 
■ound  and  ought  to  be  overruled.  We  think 
tbey  are  sound  and  ought  to  be  followed. 
The  judgment  is  affirmed.    All  concur. 


PARKEBr-WASHINOTON  CO.  v.  ST.  LOUIS 
TRANSIT  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    April 
28,  1908.) 

1.  Stbbbt  Railboads— Collision  with  Steak 
ROLLEB— Negligence — Question  for  Jubt. 

In  an  action  against  a  street  railway  com- 
pany for  injury  to  a  steam  roller  struck  by  a 
car,  held,  under  the  evidence,  queBtions  for  the 
Jury  whether  the  negligence  of  the  engineer  of 
the  steam  roller  contributed  to  the  acpident,  and 
whether  the  motorman  was  negligent. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {1  251-257.] 

2.  New  Tsial— Newlt  Discovered  Evidence 
—Action  ros  NxouaxNCE— Ownership  of 
Pbofebtt. 

On  verdict  for  plaintiff  in  an  action  for 
negligent  injury  to  property,  defendant  was  enti- 
tled to  a  new  trial  on  newly  discovered  evidence 
that  plaintitE  did  not  own  the  propertr;  there 
having  been  no  direct  proof  of  ownership  on  the 
trial,  it  t>eing  taken  as  granted  that  plaintiff 
was  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  87,  New  Trial,  g{  203,  204.] 

3.  Sake. 

A  verdict  ought  not  be  set  aside  for  newly 
discovered  evidence  if  it  is  cumulative,  or  the 
failure  to  discover  it  in  time  for  use  at  the  trial 
is  ascribabie  to  the  inattention  or  other  fault 
of  the  losing  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  ({  210-220.] 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  the  Parker- Washington  Company 
against  the  St  Louis  Transit  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Boyle  &  Priest  and  Morton  Jourdan,  for 
appellant  Barclay  &  Fauntleroy,  for  re- 
spondent 

OOODE,  J.  While  the  servants  of  the  re- 
spondent company  were  engaged  In  laying 
asphalt  on  Twentieth  street,  at  its  intersec- 
tion with  Olive  street,  in  che  city  of  St 
Louis,  a  steam  roller  belonging  to  respond- 
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ent  was  crashed  Into  by  one  of  appellant's 
trolley  cars  and  damaged.  This  action,  in- 
stituted to  recover  the  damages,  resulted  In 
a  verdict  in  respondent's  favor  for  $260.  The 
accident  occurred  an  hour  or  two  before  noon 
on  Deceml>er  8,  1903.  The  asphalt  was  being 
laid  on  Twentieth  street,  bnt  extended  into 
Olive  street  to  within  10  feet  of  the  north  car 
track;  there  being  two  tracks  on  Olive  street 
The  steam  roller  was  used  for  running  over 
the  surface  of  bot  asphalt  when  it  was  laid 
on  the  street  to  make  a  smooth  surface. 
When  still  hot,  the  asphalt  was  soft  and 
pliable,  and,  if  the  roller  was  stopped  on 
It,  then  the  roller  on  account  of  its  weight 
would  sink  Into  the  asphalt  and  leave  a 
hole.  Hence  the  testimony  is  that  It  was 
necessary,  after  the  roller  had  been  run  over 
the  soft  asphalt,  to  run  it  off  onto  the  bard 
surface  of  other  portions  of  the  street  In  or- 
der to  do  this,  the  engineer  in  charge  of  the 
roller  wotild  run  further  sonth  on  Olive 
street  than  the  asphalt  extended,  and,  as  the 
latter  came  within  10  feet  of  the  north  car 
track  and  the  roller  was  15  or  16  feet  long, 
the  engineer  was  compelled  to  run  it  on  the 
track  in  order  to  get  it  off  the  asphalt  The 
engineer  noticed  the  car  which  did  the  dam- 
age at  the  Intersection  of  Olive  and  Nine- 
teenth streets,  a  block  to  the  east  He  saw 
the  car  there  before  he  ran  onto  the  track,  but 
testified  he  had  ample  time  to  move  the  roller 
that  distance,  and  get  it  off  the  track  before 
the  car  would  reach  him,  if  it  was  (derated 
at  Its  usual  rate  of  speed.  He  testified  that, 
when  he  got  "out  there"  (1.  e.,  on  the  asphalt), 
he  saw  the  car  coming  at  a  great  rate  of 
speed,  and,  when  it  got  within  30  feet  of  the 
roller,  he  put  up  his  hand  for  the  motorman 
to  slacken  speed;  that  he  could  not  get  oaf 
of  the  way  quickly  enough  to  prevent  the  car 
bitting  him,  and  it  struck  the  roller  about  th? 
middle,  broke  the  front  part  of  the  machine, 
threw  It  across  the  street,  and  carried  th* 
ottier  part  to  the  middle  of  Twentieth  street 
The  vestibule  of  the  car  was  smashed  and 
the  dashboard  dented.  The  roller  was  a  slo'n 
moving  machine,  and  traveled  abont  thret- 
miles  an  hour  on  the  kind  of  street  where  11 
was  in  use.  Just  as  the  car  struck  the  roller 
it  was  moving  northward  in  an  attempt  to 
get  off  the  car  track,  having  previously  mov- 
ed southward  onto  the  asphalt  The  engineer 
swore  he  was  busy  with  his  work,  but  no- 
ticed for  the  approach  of  the  car  part  of  the 
time;  that,  v^hen  be  gestured  to  the  motor- 
man  to  stop  the  car,  It  was  moving  about  12 
miles  an  hour,  and  was  moving  at  the  same 
rate  when  It  collided  with  the  machine,  and 
also  when  the  engineer  first  saw  it  as  it  left 
Nineteenth  street  He  testified,  further,  that 
knowing  the  car  was  coming,  he  continued  to 
run  his  machine  toward  and  on  the  track, 
believing  he  had  time  to  go  on  and  then  off 
in  safety.  Knowing  the  speed  of  bis  ma- 
chine, be  calculated  he  had  time  to  go  on 
the  track  and  off  before  the  car  would  reach 
him. 
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It  is  enrqestly  Insisted  tbis  testimony  of 
the  engineer  sbowB  conclusively,  taking  the 
evidence  In  its  best  pbase  for  plaintitT,  ttaat 
bis  own  negligence  concurred  with  the  motor- 
man's  in  bringing  about  the  collision.  It  is 
true  tbe  engineer  testified  be  would  have  had 
time  to  go  on  tbe  track  and  then  off  if  tbe 
car  bad  been  running  at  Its  usual  speed,  but 
it  is  argued  his  own  testimony  shows  be 
knew  it  was  not  running  at  tbe  usual  H>e«d> 
and,  so  knowing,  accepted  tbe  risk  of  a  col- 
lision. Tbe  limit  of  speed  as  fixed  by  ordi- 
nance In  tbe  district  where  the  accident  hap- 
pened Is  10  miles  an  hour.  Tbe  testimony  of 
tbe  operator  of  tbe  roller  shows  be  made  a  mis- 
take in  regard  either  to  tbe  speed  of  the  car, 
or  the  time  he  would  consume  In  driving  the 
roller  over  the  asphalt  and  then  off.  We  have 
been  perplexed  regarding  this  point,  but,  con- 
sidering tbe  evidence  in  its  entirety,  Incline  to 
tbe  opinion  plaintiff  ought  not  to  be  forced  to 
a  nonsuit  on  tbe  theory  of  no  fair  inference 
being  possible,  except  that  tbe  engineer's  neg- 
ligence contributed  to  tbe  accident.  Besides 
the  unlawful  speed  of  tbe  car,  tbe  petition 
counts  t>n  tbe  omission  of  tbe  motorman  to 
use  proper  care  to  avoid  colliding  with  the 
roller  after  he  saw,  or  by  the  exercise  of  or- 
dinary care  would  have  seen  It  was  on  tbe 
track  and  In  danger  of  being  hit.  Some  of 
tbe  testimony  for  plaintiff  Indicates  gross 
negligence,  approaching  recklessness,'  on  tbe 
part  of  tbe  motorman.  One  witness  said  tbe 
car  was  going  so  fast  it  drew  bis  attention; 
and  he  pictured  the  motorman  with  bis  left 
elbow  on  tbe  controller.  With  the  full  electric 
power  ttimed  on,  and  bis  right  band  on  tbe 
brake,  but  said  be  did  nothing  to  check  tbe 
speed.  This  witness  was  testifying  about 
the  conduct  of  tbe  motorman  when  tbe  car 
was  in  the  middle  of  the  block  between  Nine- 
teenth and  Twentieth  streets.  Another  wit- 
ness said  tbe  car  was  running  18  or  20  miles 
an  hour  when  tbe  motorman  attempted  to 
check  it  50  or  75  feet  from  the  roller.  A 
witness  or  two  swore  he  made  no  effort  to  re- 
verse the  car  or  put  on  the  brakes,  and.  In- 
deed, did  nothing  to  check  Its  speed  until  be 
was  within  50  or  60  feet  of  the  roller,  wben 
he  threw  off  the  power,  and  stepped  back  In- 
to tbe  car  to  avoid  Injury  In  the  impending 
collision.  He  could  have  seen  tbe  machine 
as  far  away  as  Eighteenth  street.  When  the 
car  was  at  Nineteenth  street,  the  roller  was 
in  plain  eight,  and  was  then- only  20  feet 
north  of  the  car  track,  the  engineer  swore. 
Its  movement  to  the  asphalt  and  tbe  car 
track  could  have  occupied  only  a  moment  or 
two,  and  It  was  in  the  motorman's  gaze  as  it 
advanced  toward  and  on  the  track.  Probab- 
ly he  expected  it  to  move  off  before  the  car 
reached  the  crossing.  Tbe  engineer  was  oc- 
cupied, more  or  less,  with  his  work.  Because 
tbe  roller  was  conspicuous,  and  its  slow  move- 
ment and  tbe  behavior  of  the  engineer  In 
charge  of  it  were  visible  to  the  motorman  for 
so  long  a  distance,  we  have  concluded  it  was 
for  the  Jury  to  say  whether,  by  proper  vigi- 


lance, be  could  have  realized  from  the  way 
the  engineer  handled  the  roller  there  was  dan- 
ger of  striking  It,  and  soon  enough  to  get  con- 
trol of  his  car  and  check  Its  speed  in  time 
to  prevent  tbe  collision.  Tbe  point  of  diffi- 
culty, as  In  most  cases  of  tbe  kind.  Is  to  de- 
termine just  wben  tbe  danger  ought  to  have 
been  apparent  to  the  motorman.  We  bold 
this  is  a  Jury,  and  not  a  court,  question  on  all 
the  facts  In  proof  in  the  present  case. 

The  judgment  must  be  reversed  for  a  point 
which  escaped  attention  on  tbe  first  bearing. 
No  direct  proof  was  introduced  that  plaintiff 
owned  tbe  roller,  but  Its  ownership  was  tak- 
en for  granted  throughout  the  trial,  and  might 
be  inferred  from  the  evidence.  In  the  motion 
for  new  trial  it  was  charged  the  defendant 
bad  learned  since  the  case  was  submitted  to 
the  Jury  the  plaintiff  was  not  the  owner  of 
the  roller,  and  that  It  belonged  to  the  Gll- 
sonlte  Company.  Defendant  did  not  know 
this  until  after  tbe  case  was  closed  and  sub- 
mitted. This  ground  for  a  new  trial  is  sup- 
ported by  the  affidavit  of  the  attorney  for 
tbe  defendant  Said  affiant  states  he  bad 
charge  of  tbe  preparation  of  the  case  for 
trial,  and,  after  It  had  been  submitted  to 
tbe  jury  and  tbe  case  closed,  he  learned,  for 
the  first  time  the  roller  was  the  property  of 
tbe  Gllsonite  Company  and  belonged  to  it. 
Of  course,  the  plaintiff  Is  not  entitled  to  re- 
cover for  damage  to  the  machine  If  it  be- 
longs to  another  party,  and  lack  of  title  in 
the  plaintiff  Is. a  fact  which  might  well  es- 
cape tbe  attention  of  defendant's  officers  and 
counsel,  however  diligent  they  were  In  search- 
ing for  evidrace.  A  verdict  ought  not  to  be 
set  aside  for  newly  discovered  evidence  if  it 
Is  cumulative,  or  the  failure  to  discover  it  in 
time  for  use  at  the  trial  is  to  be  ascribed  to 
tbe  inattention  or  other  fault  of  the  losing 
party;  and  on  this  proposition  the  decisions 
are  strict  Miller  v.  Wbltson,  40  Mo.  97.  But 
we  think  nothing  of  the  kind  can  fairly  be 
charged  against  the  defendant  or  its  counsel 
in  the  present  case.  An  attorney  naturally 
would  direct  his  efforts  toward  disproving 
the  gravamen  of  the  case,  would  not  be  like- 
ly to  surmise  a  party  was  suing  for  damages 
to  property  belonging  to  some  one  else,  and 
probably  would  become  apprised  of  the  latter 
facts,  if  it  existed,  by  chance. 

For  this  reason,  the  Judgment  will  be  re- 
versed, and  tbe  cause  remanded.    All  concur. 


WELCH  V.  ST.  LOUIS  &  S.  F.  R.  CO. 

(St.  Louis  Court  of  Appenls.     Missouri.     April 
28,  1908.) 

1.  Railroads^Duty  to  Fence  Track— "Dk- 

POI." 

Tbe  maintenance  of  neither  a  depot  bnild- 
!d|:  nor  station  agent  by  a  railroad  company  is 
indispensable  to  constitute  a  "depot"  within 
Ann.  St  1906,  {  1105,  requiring  a  railroad  com- 
pany to  fence  its  tracks  everywhere  outside 
of  towns  and  cities  except  at  public  road  cross- 
ings and  depot  or  switch  grounds. 

[Ed.   Note.— For  other  definititMis,  see  Woida 
and  'Phrases,  vol.  3,  pp.  2004,  2005.] 
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2.  Same— QuBSTiONs  roB  Jury. 

Whether  &  railroad  kept  its  grounds  nn- 
fenced  and  maintained  a  switch  at  a  sparsely 
settled  location  where  it  had  no  depot  building 
nor  station  agent  for  the  purpose  of  accommodat- 
ing any  shipper  who  might  offer  freight  for 
shipment  and  stopped  trains  at  that  point  when- 
ever necessary  to  receive  or  discharge  passengers 
so  as  to  constitute  the  place  a  depot,  and  wheth- 
er the  open  pounds  could  not  be  fenced  with- 
out endangering  the  emidoy^s  in  handling  trains, 
so  as  not  to  necessitate  the  fencing  of  the 
grounds  under  Ann.  St.  1906,  {  llOS,  imposing 
upon  railroads  the  duty  of  fencing  their  rights 
of  way  outside  of  towns  and  cities  except  at 
public  road  crossings  and  depot  or  switch 
grounds,  held  to  be  questions  for  the  jury. 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  C.  Rlley,  Judge. 

Action  by  Sam.  Welch  against  the  St. 
Tx>uiB  A  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff  for  double  damages, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Moses  Whybark,  tot  appellant.  J.  V,  Con- 
ran,  for  respondent. 

BLAND,  P.  J,  On  the  night  of  September 
15,  1900,  two  of  ptaintifCs  mares  and  the 
colt  of  one  of  them  went  upon  defendant's 
railroad  track  at  De  Lisle,  in  Pemiscot  coun- 
ty, and  were  nm  upon  by  one  of  defendant's 
locomotives  and  a  train.  One  mare  and  the 
colt  were  killed  and  the  other  mare  badly  In- 
jured; hence  this  action  brought  on  the 
double  damage  act  By  the  verdict  plaintiff's 
damages  were  assesseid  at  $210,  which  the 
court,  on  plaintiff's  motion,  doubled  and  ren- 
dered judgment  for  $420.  Defendant  ap- 
pealed. 

The  court  gave  the  following  Instruction 
for  plaintiff:  "(2)  The  court  instructs  the 
jury  that  if  they  believe  and  find  from  the 
evidence  that  the  iMint  on  defendant's  road 
where  plaintiff's  animals  entered  and  were 
klHed  and  Injured  was  not  a  regular  stopping 
place  for  taking  on  or  discharging  either 
freight  or  passengers,  and  if  they  find  from 
the  evidence  that  defendant  maintained  no 
depot  or  agent  at  said  point,  then  said  place 
was  not  a  station,  and  that  if  they  further 
find  that  defendant  could  have  erected  and 
maintained  lawful  fences  along  the  sides  of 
Its  said  road  at  said  point,  together  with  cat- 
tle guards  sufficient  to  keep  stock  from  en- 
tering upon  the  road,  without  inconveniencing 
or  endangering  defendant's  employes  In  mov- 
ing cars  on  said  switch,  then  your  finding 
should  be  for  the  plaintiff." 

The  following  instruction,  asked  by  defend- 
ant, was  refiised:  "(2)  The  court  Instructs 
you  that  under  the  evidence  De  Lisle  Is  a  sta- 
tion on  defendant's  railroad,  and  under  the 
law  It  should  leave  unfenced  such  portion  of 
its  track  and  spurs  and  switches  thereat 
as  are  necessary  for  the  transaction  of  its 
business  at  the  said  station,  or  for  the  con- 
venience of  the  public  in  the  transaction  of 
Its  business  there,  or  for  the  safety  of  the 
men  engaged  in  operating  trains;  and  if  you 
find  that  plalntlfTs  animals  entered  on  de- 


fendant's right  of  way  at  the  said  station, 
and  within  such  parts  thereof  as  were  neces- 
sary for  defendant  to  feave  unfenced  for  the 
purposes  aforesaid,  and  It  did  leave  the  same 
unfenced,  and  after  so  entering  they  escaped 
by  fright  or  otherwise  over  a  trestle  used  by 
defendant  for  the  purpose  of  a  trestle  and 
cattle  guard,  and  that  said  trestle  was  ordi- 
narily sufficient  to  prevent  horses,  cattle, 
mules,  and  other  animals  from  going  over  the 
same,  and  after  crossing  said  trestle  they 
came  upon  a  part  of  defendant's  road  where 
It  passed  through  Inclosed  or  tminclosed  lands 
and  not  fenced  and  not  within  the  limits  of 
any  city,  town,  or  village  or  switch  limits 
and  not  at  a  public  crossing,  and  were,  after 
coming  on  the  railroad  of  defendant  at  that 
point,  struck  by  defendant's  train  and  kilted 
or  injured,  then  and  in  that  case  you  will  find 
the  Issues  for  the  defendant." 

The  giving  of  the  one  instruction  and  the 
refusal  of  the  other  are  the  only  errors  as- 
signed. The  propriety  of  this  action  of  the 
court  must  be  determined  by  ascertaining 
whether  or  not  De  Lisle  Is  a  station  on  de- 
fendant's railroad.  The  evidence  shows  there 
is  no  station  house,  no  platform,  and  no  sta- 
tion agent  at  that  point.  It  further  shows 
that  It  Is  not  a  regular  stopping  place  for  ei- 
ther freight  or  passenger  trains.  No  tickets 
are  sold  there  to  any  point  on  defendant's 
road  nor  at  any  station  on  the  road  to  that 
point.  It  is  noted  on  defendant's  time-table 
as  a  flag  station,  and  Its  passenger  trains, 
when  flagged,  stop  to  receive  passengers,  and 
also  stop  to  discharge  passengers  whose  des- 
tination Is  De  Lisle.  The  railroad  runs  about 
north  and  south.  On  the  east  side  of  the  rail- 
road Is  a  large  sawmill.  A  short  distance 
north  of  the  mill'  Is  an  eight-foot  wagon  road, 
running  east  and  west  and  crossing  the  rail- 
road. This  road  leads  to  the  Portagevllle 
and  CaruthersvUle  public  road  about  a  quar- 
ter of  a  mile  west  of  the  railroad.  This 
eight-foot  road  is  mostly  used  to  haul  logs  to 
the  mill.  The  people  living  east  of  the  rail- 
road also  use  It  to  reach  De  Lisle  and  the 
PortagevlMe  and  CaruthersvUle  road.  Sever- 
al hundred  feet  south  of  the  mill  is  a  cattle 
guard,  and  700  or  800  feet  north  of  the  mill 
is  a  trestle,  14i^  feet  long,  9  feet  wide,  and 
from  3  to  4  feet  deep.  This  trestle  also  serves 
as  a  cattle  guard.  The  space  between  the 
two  cattle  guards  Is  open.  On  the  east  side 
of  the  road  this  space  is  occupied  by  a  side 
track  or  switch  and  a  tramway,  the  mill,  and 
the  millyard.  The  open  space  west  of  the 
road  is  also  used  as  a  millyard,  principally 
for  the  storage  of  saw  logs.  A  switch  or  spur 
track  runs  from  the  north  up  near  the  mill, 
and  Is  used  to  set  cars  on  to  be  loaded  with 
lumber  from  the  Inlll.  The  tramway  is  the 
mill  company's  property,  and  extends  from 
the  mill  north  and  nearly  parallel  with  the 
railroad,  running  some  distance  beyond  the 
trestle.  The  evidence  shows  that  freight  in 
car  load  lots  Is  received  at  De  Lisle,  but  It 
does  not  show  that  any  one  except  the  mill 
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company  ever  shipped  or  received  a  car  load 
of  freight  at  the  place.  Martin,  a  .section 
foremaa  for  defendant,  testified  tb£t  shtp- 
ments  were  not  confined  to  the  mill  company, 
but  that  any  one  could  ship  to  or  from 
that  itolnt  who  desired  to  do  so,  and  that  be 
had  shipped  groceries  and  "such  like"  from 
PortagevlUe  to  De  Lisle.  Plaintiff's  witness 
Brown  testified  that  the  railroad  company 
handled  freight  in  car  load  lots  in  and  out  of 
De  Lisle,  and  he  supposed  it  wouM  handle 
freight  for  any  one  who  wanted  to  load  or 
unload  at  that  point  Another  witness  for 
plaintiff  (Robb)  testified  that  he  had  seen 
Cunningham  talce  ceiling  off  a  car  at  De 
Lisle.  The  evidence  shows  that  freight  re- 
ceived at  De  Lisle  was  billed  either  to  Port- 
ageville  or  Hayti,  near-by  stations,  one  north, 
the  other  south,  of  De  Lisle.  We  Infer  from 
the  evidence  that  the  country  about  De  Lisle 
Is  sparsely  settled,  and  but  little  freight,  ex- 
cept lumber,  is  c^ered  for  shipment  or  is  de- 
livered there.  But  we  think  the  evidence 
tends  to  show  that  the  company  has  mani- 
fested its  purpose  to  accommodate  the  gen- 
eral pubMc  by  receiving  and  discharging  pas- 
sengers, and  also  by  receiving  and  discharg- 
ing freight  at  De  Lisle,  though  It  has  no  de- 
pot building  or  freight  agent  at  that  point 
Yet  it  seems  that  the  grounds  called  depot 
grounds  are  mostly  used  as  a  mlllyard. 

By  section  1105,  Mo.  Ann.  St  1906,  on 
which  the  action  is  bottomed,  a  railroad  com- 
pany is  required  to  fence  Its  tracks  every- 
where outside  of  towns  and  cities  except  at 
public  road  crossings  and  depot  or  switch 
grounds.  St  L.,  K.  &  N.  W.  Ry.  Co.  v.  Clark, 
121  Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A. 
761;  Hamilton  v.  Railway  Co.,  8T  Mo.  85; 
Boyle  V.  Railroad,  21  Mo.  App.  416.  The 
grounds  between  the  cattle  guard  south  of 
the  mill  and  the  trestle  north  of  it  are  or  are 
not  depot  grounds.  The  court  submitted  this 
Issue  to  the  jury  by  instruction  No.  2,  supra, 
which  we  think  Is  erroneous  In  this,  that  It 
In  substance,  defines  a  depot  as  a  place  where 
trains  regularly  stop  for  taking  on  or  dis- 
charging either  freight  or  passengers,  or 
where  the  company  maintains  a  depot  or 
agent  The  maintenance  of  neither  a  depot 
nor  agent  Is  indispensable  to  a  depot  Foster 
V.  Railroad,  112  Mo.  App.  6T,  8T  S.  W.  57; 
Aoord  T.  Railroad,  113  Mo.  App.,  loc.  clt 
101,  87  S.  W.  537. 

The  evidence  tends  to  show  that  very  little 
freight  if  any,  is  shipped  from  De  Lisle,  ex- 
cept the  lumber  shipped  by  the  mill  com- 
pany, and  that  precious  little  freight  is  re- 
ceived there  by  persons  other  than  the  mill 
people  and  employ^  of  defendant  company. 
Still  the  case  Is  not  on  all  fours  with  the 
case  of  Duncan  t.  Railroad,  111  Mo.  App. 
193,  85  S.  W.  661,  where  a  switch  was  main- 
tained for  the  sole  accommodation  of  a 
granite  quarry;  smaM  packages  of  freight  be- 
ing occasionally  thrown  off  for  the  accommo- 
dation of  people  living  in  the  neighborhood. 
If  defendant  company,  as  we  think  the  evi- 


dence tends  to  show,  kept  the  grounds  open 
and  maintained  its  switch  for  the  purpose  of 
accommodating  any  shifter  who  might  off^ 
freight  for  shipment,  and  stopped  trains 
whenever  necessary  to  receive  or  discharge 
passengers,  and  if  the  open  grounds  could  not 
be  fenced  without  endangering  the  life  or 
limb  of  the  employ^  of  the  company  In 
handling  and  switching  trains  within  the 
op6n  grounds,  then  we  think  the  railroad 
company  was  not  bound  to  fence  the  grounds. 
These  are  questions  which  should  be  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions. That  this  may  be  done,  the  Judgment 
is  reversed,  and  the  cause  remanded.  All 
concur. 


HOWARD  7.  HAAS. 

(St.  Louis  Court  of  Appeals.     Missouri.    April 
28,  1908.    Rehearing  Denied  May  12,  1908.) 

L  Sales  —  Passino    of   Tituc  —  Exkoutobt 

CoNTBAor— Cash  on  Dslivebt. 

Where  a  sale  of  personal  property  is  made 
to  be  paid  for  on  delivery,  the  transaction  is 
not  complete,  and  the  title  remains  in  the  seller 
until  the  purchase  price  is  paid,  even  thongh 
possession  is  delivered  to  the  Duyer,  onless  pay- 
ment is  waived.  Hence  where  plaintiff  sold  a 
certain  quantity  of  canned  tomatoes  to  defend- 
ant to  be  paid  for  on  presentation  of  bill  of 
lading,  but  shipped  a  less  quantity,  and  at- 
tached a  sight  draft  to  the  bill  of  lading,  and 
defendant  secured  possession  of  the  shipment 
without  paying  the  draft,  replevin  would  lie,  for 
payment  was  not  waived,  and  the  property  be- 
longed to  plaintiff,  who  was  entitled  to  posses- 
sion. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  H  542-551.] 

2.  Set-Okf    ano     Countebclatm  —  Claims 
Abising  Ottt  of  Saue  Tbanbaction. 

Plaintiff  sold  a  certain  quantity  of  canned 
tomatoes,  to  be  paid  for  on  presentation  of  bill  of 
lading,  but  a  leas  quantity  than  was  contracted 
for  wag  shipped,  with  draft  attached  to  the  bill 
of  lading.  Defendant  obtained  possession  of 
the  shipment  without  paying  the  draft  and,  in 
an  action  of  replevin  set  up  a  counterclaim  for 
breach  of  contract  in  faiiinx  to  deliver  the 
agreed  quantity.  Held  that,  though  the  action 
was  in  tort,  the  counterclaim  arose  out  of  the 
transaction  set  forth  in  the  complaint,  and  was 
connected  with  the  subject-matter  of  the  suit  as 
required  by  Code  Civ.  Proc.  |  605,  and  was 
proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  ii  17,  18, 
43-«l.] 

3.  Sales— Damages— Measube  of  Damages— 
Failube  to  Deliveb. 

Where  plaintiff  failed  to  ship  the  entire 
quantity  of  canned  tomatoes  covered  by  an  ex- 
ecutory contract  of  sale,  and  the  shipment  was 
not  paid  for  on  presentation  of  bill  of  lading 
as  required  by  the  contract  in  an  action  of 
replevin  for  the  portion  shipped,  but  not  paid 
for,  the  measure  of  damages  on  a  counterclaim 
for  breach  of  the  contract  in  falling  to  ship  the 
quantity  contracted  for  was  the  difference  be- 
tween the  contract  price  and  the  value  at  the 
date  of  the  breach  of  contract  less  the  damages 
sustained  by  the  wrongful  detention  of  the  por- 
tion shipped  and  detained  by  defendant 

[Ed.  Note.— For  cases  ui  point,  see  Cent  Dig- 
vol.  43,  Sales,  »  1174r-1201.1 
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Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  F.  C.  Johnston,  Judge. 

Replevin  by  Martin  L.  Howard  against  Ed. 
Baas.  From  a  Judgment  for  defendant  on  a 
counterclaim^  plaintiff  appeals.  ReTersed  and 
remanded. 

On  June  22,  1906,  the  following  contract 
was  entered  into  by  plaintiff  and  defendant: 
"Republic,  Mo.,  June  22,  1906.  The  Central 
Point  Canning  Company,  of  Springfield,  Mo., 
hereby  sell,  and  Ed.  Haas,  of  Neosho,  Mo., 
hereby  buys,  500  cases  Ss.  Standard  Tomatoes, 
pack  of  1906,  at  70c.  per  dozen,  net  cash,  f.  o. 
b.  Springfield,  Mo.  Usual  guarantee  against 
all  swells  and  leaks  until  June  1,  1906.  Sel- 
ler not  liable  for  delivery  of  goods  In  case  of 
destruction  of  cannery,  and  not  liable  for  de- 
livery of  more  than  75  per  cent  of  this 
order  In  case  of  Inability  to  fill  orders  in 
full,  owing  to  partial  or  complete  destruction 
of  crops  by  hall,  drouth,  or  any  unavoidable 
accident  or  casualty.  Shipment  to  be  made 
as  soon  as  goods  are  ready.  Terms:  Sight 
draft  against  bill  of  lading  payable  on  presen- 
tation. This  contract  Is  written  In  triplicate. 
Ed.  Haas,  Buyer.  [Seal.]  Accepted  Central 
Point  Canning  Co.  [Seal.]  Martin  L.  How- 
ard, Manager."  Plaintiff,  Howard,  at  the 
time  the  contract  was  made,  was  the  sole 
lessee  of  the  canning  company's  factory,  and 
the  contract  was  for  his  sole  benefit  About 
October  1,  1905,  plaintiff  shipped  defendant 
at  Neosho,  Mo.,  218  cases  of  tomatoes  by 
local  freight  and  drew  a  sight  draft  for  the 
contract  price  on  defendant,  attached  It  to 
the  bin  of  lading,  and  sent  It  through  a  bank 
to  Neosho  for  collection.  Defendant  got  pos- 
session of  the  tomatoes,  but  refused  to  pay 
the  draft  Plaintiff  drew  a  second  draft  a 
few  days  afterwards,  and  also  called  upon 
defendant  and  demanded  payment  for  the 
tomatoes.  Defendant  refused  to  honor  the 
second  draft  or  to  pay  for  the  tomatoes,  and 
plaintiff  brought  this  action  in  replevin,  got 
possession  of  the  tomatoes,  and  in  about  60 
days  thereafter  sold  them  for  $1.10  per  dozen. 
The  answer,  after  admitting  defendant  was 
in  possession  of  the  tomatoes  at  the  time  suit 
was  brought,  set  up  the  following  counter- 
claim: "Defendant  avers  that  he  was  and 
is  the  owner  and  rightly  entitled  to  the  pos- 
session of  said  property,  and  now  claims  the 
same,  and  demands  a  return  thereof  to  him. 
Defendant  says  that  said  property  was  and 
is  of  the  value  of  $436,  and  that  be  has  been 
damaged  by  plaintiff's  taking  and  detention 
of  the  same  in  the  sum  of  $100,  for  which  be 
asks  Judgment  Defendant  for  further  an- 
swer and  counterclaim  herein  says  that  by 
contract  duly  made  between  plaintiff  and  de- 
fendant on  June  22,  1905,  plaintiff,  doing 
business  under  and  .using  the  name  of  Central 
Point  Canning  Company,  sold  to  defendant  for 
future  delivery  500  cases  3s.  Standard  Toma- 
toes, pack  of  1905,  at  70  cents  per  dozen,  net 
cash,  f.  0.  b.  Springfield,  Mo.,  shipment  to  be 
made  a»  soon  as  goods  were  ready,  which 


was  In  the  fall  of  1905,  and  plaintiff  contract- 
ed and  agreed  to  ship  and  deliver  to  defend- 
ant said  amount  of  tomatoes  at  the  price 
above  stated.  A  copy  of  said  contract  is  at- 
tached to  and  filed  with  the  papers  In  this 
case,  and  is  made  a  part  thereof.  Defendant 
further  says  that  plaintiff  in  October,  1906, 
did  ship  and  deliver  to  him  the  canned  to- 
matoes sued  for  In  this  case,  being  218  cases 
only,  but  failed  and  refused  to  ship  or  deliv- 
er to  him  the  balance  of  said  500  cases  of  to- 
matoes or  any  part  thereof,  but,  on  the  con- 
trary, stated  to  defendant  and  notified  him 
that  he  would  not  ship  or  deliver  to  defend- 
ant any  other  or  more  tomatoes  and  claimed 
that  he  was  not  obligated  so  to  do.  Defend- 
ant further  says  that  the  market  price  and 
value  of  canned  tomatoes  of  the  kind  and 
quality  which  plaintiff  had  sold  and  contract- 
ed to  deliver  to  defendant  was  in  October, 
1906,  and  during  the  entire  fall  and  winter 
of  said  year  $1  per  dozen  cans  or  $2  per  case, 
whereas  plaintiff  had  sold  and  agreed  to  de- 
liver same  to  defendant  at  70  cents  per  dozen 
or  $1.40  per  case.  Defendant  further  says 
that  had  plaintiff  slilpped  and  delivered  to 
defendant  the  entire  500  cases  of  tomatoes, 
or  even  375  cases,  the  same  would  and  could 
have  been  shipped  in  carload  lots  and  at  car- 
load rates.  Wherefore  defendant  says  he  is 
damaged  by  reason  of  plaintiff's  breach  of 
his  contract  to  sell  and  ship  to  him  s^ld  500 
cases  of  tomatoes  in  the  sum  of  $806.10,  for 
which  he  asks  Judgment."  The  reply  (omit- 
ting caption)  is  as  follows :  "Comes  now  the 
plaintiff  herein,  and  for  his  replication  to  the 
defendant's  answer  herein  setting  up  new 
matter  denies  each  and  every  allegation 
thereof.  And  for  further  reply  states  that 
that  part  of  the  contract  set  up  in  defend- 
ant's answer  relative  to  amount  of  tomatoes 
sold  by  plaintiff  to  defendant  was  waived  by 
the  defendant,  and  that  this  plaintiff  shipped 
said  tomatoes  and  drew  slglit  draft  payable 
on  presentation  by  defendant  which  was  not 
honored  by  defendant,  and  payment  of  said 
tomatoes  was  refused."  The  Issues  were 
tried  to  the  court  sitting  as  a  Jury,  who,  aft- 
er hearing  the  evidence,  rendered  Judgment 
for  defendant  on  the  counterclaim  for  $412.50, 
from  which  plaintiff  appealed  in  the  usual 
way. 

It  is  conceded  by  defendant  that  plaintiff 
was  not  obliged,  under  the  terms  of  the  con- 
tract to  deliver  more  than  75  per  cent  of 
the  500  cases  agreed  to  be  delivered.  Plain- 
tiff's evidence  shows  that  he  made  similar 
contracts  with  other  persons  whereby  be 
agreed  to  deliver  2,000  cases;  that  on  ac> 
count  of  an  imfavorable  season,  he  was  un- 
able to  procure  enough  tomatoes  to  fill  7S 
per  cent,  of  his  contracts,  and  so  informed 
defendant  and  on  Sept«nber  25th  wrote  him 
the  fo]Iowing  letter:  "Republic,  Mo.,  Sept 
25,  1905.  Ed.  Haas,  Neosho,  Mo.— Dear  Sir: 
Your  letter  of  the  eighteenth  Inst  addressed 
to  the  Central  Point  Canning  Company, 
Springfield,  Mo.,  has  Just  be&a  received  by 
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me.  You  ask  me  how  many  cases  of  tomatoes 
I  will  be  able  to  ship  on  your  two  contracts 
for  1,000  cases,  purchased  through  A.  C. 
Maher  Brokerage  Co.,  Joplln,  Mo.  Tou  are 
evidently  mistaken  about  having  bought  1,000 
cases  as  I  only  sold  you  500  and  I  wrote  you 
some  days  ago  that  I  would  not  be  able  to 
deliver  over  375  cases,  if  that  I  find  now 
that  I  cannot  deliver  you  over  about  200  cas- 
es, and  kindly  ask  for  an  immediate  reply  as 
to  whether  or  not  you  want  them  shipped  local 
or  otherwise.  I  am  very  sorry  indeed  that 
the  season  has  been  such  that  I  am  forced  to 
cut  your  contract  down  to  this  small  amount 
and  trust,  however,  that  it  will  not  discom- 
mode you  very  much.  While  I  fully  realize 
that  I  would  not  be  compelled  to  ship  any  on 
the  contract,  I  do  not  desire  to  take  any  ad- 
vantage and  am  willing  to  ship  you  what  I 
can  and  I  trust  my  action  in  this  matter  will 
be  satisfactory  to  you.  Awaiting  any  fur- 
ther reply  you  may  desire  to  make,  I  am, 
yonns  truly,  Martin  L.  Howard."  Defendant 
replied  to  this  letter  as  follows:  "Neosho, 
Ho.,  9/27,  '05.  Martin  L.  Howard,  Republic, 
Mo. — Dear  Sir:  Replying  to  yours  of  Septem- 
l>er  twenty-fifth,  will  say,  please  ship  me  all 
the  tomatoes  you  possibly  can  apply  on  my 
contract  I  am  sorry  that  you  cannot  fill  my 
contracts  In  full.  Do  the  very  best  you  pos- 
sibly can,  as  I  need  the  goods.  Yours  truly, 
&d.  Haas."  Plaintiff  apportioned  the  toma- 
toes he  had  been  able  to  can  equitably  among 
the  parties  with  whom  he  bad  contracted  to 
make  deliveries.  In  the  allotment  218  cases 
fell  to  defendant.  Plaintiff  claims  that  de- 
fendant's letter  of  September  27tb  waived 
the  performance  of  the  contract  in  respect  to 
the  numl>er  of  cases  to  be  delivered.  At  the 
time  of  the  trial  defendant's  evidence  tended 
to  show  that  "Ss.  Standard  Tomatoes"  were 
worth  $1.25  per  dozen.  Plaintiff's  evidence 
shows  they  were  worth  85  cents  per  dozen  at 
the  time  the  writ  of  replevin  was  served. 
The  tomatoes  were  shipped  by  local  freight, 
and  defendant's  evidence  tends  to  show  that 
the  freight  charges  would  have  t>een  $6.10 
less  had  they  been  shipped  as  a  car  load  lot. 
Defendant  relies  upon  the  following  letter 
as  an  instruction  to  plaintiff  to  ship  by  the 
car  load,  to  wit:  "Neosho,  Mo.,  9/7,  '05. 
Martin  L.  Howard,  Springfield,  Mo. — Gentle- 
men: Relying  to  yours  of  September  4th, 
will  say  three  hundred  and  seventy-five  cases 
of  tomatoes  will  not  make  a  car,  as  the  mini- 
mum weight  is  thirty  thousand  pounds. 
Please  ship  me  four  hundred  and  fifty  cases 
instead  of  three  hundred  and  seventy-five 
which  will  be  satisfactory.  Let  the  goods 
come  forward  any  time  after  September  20th. 
Yours  truly,  Ed.  Haas."  The  judgment  re- 
cites that  "defendant  in  open  court  waives 
the  right  to  the  return  of  the  property  (being 
218  cases  of  Standard  Tomatoes),  and  elects  to 
take  the  value  of  the  same,  which  the  court 
finds  to  be  $543,  from  which  Is  to  be  deducted 
the  purchase  price  of  the  same,   which  is 


$300.20,  less  the  amount  found  for  defendant 
on  the  counterclaim  set  forth  in  bis  answer. 
The  court  finds  for  defendant  in  said  countftr- 
claim  in  the  sum  of  $172.20.  It  is  farther 
considered  and  adjudged  by  the  court  that 
defendant  have  and  recover  from  the  plain- 
tiff and  his  sureties  on  the  replevin  bond,  W. 
L.  O'Bryant  and  F.  T.  Stockard.  the  sum  of 
$412.50,  together  with  his  costs  herein  ex- 
pended and  that  execution  issue  therefor." 

F.  T.  Stockard  and  O.  L.  Cravens,  for  ap- 
pellant.   Jno.  T.  Sturgis,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  Plaintiff  makes  the  point,  that 
as  the  terms  of  the  sale  were  for  cash  on  de- 
livery, and  as  defendant  got  possession  of  the 
tomatoes  without  complying  with  the  terms 
of  the  contract,  the  title  did  not  pass;  and 
hence  defendant's  possession  was  wrongful 
and  plaintiff  was  entitled  to  recover,  re- 
gardless of  the  counterclaim.  It  Is  the  set- 
tled law  in  this  state  that,  when  a  sale  of 
personal  property  is  made  for  cash  on  de- 
livery, the  transaction  is  not  complete  and 
the  title  remains  In  the  seller  until  ttie  pur- 
chase price  is  paid,  though  possession  is  de- 
livered to  the  buyer  unless  payment  is  waiv- 
ed. Southwestern  Freight  &  Cotton  Press 
Co.  V.  Stanard,  44  Mo.  71,  100  Am.  Dec. 
255 ;  Johnson-Brinlcman  Co.  v.  Central  Bank, 
116  Mo.  558,  22  S.  W.  813,  38  Am.  St  Rep. 
015;  Commission  Co.  v.  Railway,  72  Mo. 
.\pp.  437;  Johnston  v.  Parrott  &  Barnes,  92 
Mo.  App.  199.  Payment  of  the  purchase  price 
of  the  tomatoes  was  not  waived  by  plaintiff. 
The  property  was  his,  and  he  was  clearly  en- 
titled to  Its  possession  and  to  damages  for 
the  unlawful  detention  of  the  tomatoes. 

2.  The  action  was  in  tort,  and  the  question 
arises  whether  or  not  defendant  was  entitled 
to  plead  his  counterclaim.  The  counterclaim 
arose  out  of  the  transaction  set  forth  in  the 
complaint,  and  was  connected  with  the  sub- 
ject-matter of  the  suit,  and  Is  allowable  by 
the  express  provision  of  section  605  of  the 
Code  of  Civil  Procedure,  and,  as  defendant 
could  have  a  several  judgment  for  the  sub- 
ject pleaded  in  the  complaint,  we  think  the 
counterclaim  was  clearly  allowable.  Miller 
V.  Crigler,  83  Mo.  App.  395;  Bowman  &  Co. 
V.  Llckey,  86  Mo.  App.  47;  Workman  r. 
Warder,  28  Mo.  App.  1 ;  McCormlck  Harvest- 
ing Co.  V.  Hill,  104  Mo.  App.,  loc.  clt  556-7, 
79  S.  W.  745 ;   Babb  v.  Talcott,  47  Mo.  343. 

3.  What  is  the  measure  of  defendant's  dam- 
ages on  his  counterclaim?  Certainly  not  any- 
thing for  taking  that  from  falm  to  which 
he  had  no  title,  or  right  of  possession,  name- 
ly, the  218  cases  of  tomatoes.  By  replevying, 
the  218  cases  of  tomatoes  and  refusing  to  de-* 
liver  the  number  of  cases  he  had  obligated 
himself  to  deliver,  there  being  no  waiver 
of  delivery,  plaintiff  breached  bis  contract, 
and  the  measure  of  defendant's  damages  on 
his  counterclaim  is  the  difference  in  the  con- 
tract price  of  the  tomatoes  which  plaintiff 
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was  obligated  to  deliver  and  tbelr  value  at 
the  date  of  the  breach  of  the  contract,  less 
any  damages  plaintiff  may  have  sustained  by 
reason  of  the  wrongful  detention  of  the  218 
cases  by  defendant 

These  views  call  for  a  reversal  of  the 
judgment  and  a  remanding  of  the  cause  for 
new  trial.    It  is  so  ordered.    All  concur. 


STATE  ex  rel.  WHITE  et  al.  v.  SMALL  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     April 
28,  190o.) 

'  1.   MURIOIPAI,    COBFORATIONS— IMOOBPOBATION 

— Statutes  —  CIonbtbuction  —  Including 

Fabhino  Lands— "Commons." 

The  word  "commonB,"  in  Rev.  St  1889,  { 
1666  (Rev.  St  1899,  f  6004  [3  Ann.  St.  1906,  p. 
3032]),  providing  for  the  incorporation  of  towns 
and  villages  on  petition  of  over  two-thirds  of  the 
inhabitants,  setting  forth  the  metes  and  t>ounds 
of  their  villa^  and  commons,  means  public 
grounds  belonging  or  appurtenant  to  the  town  or 
village,  and  not  farms  or  agricultural  lands  in 
the  vicinity. 

[Ed.   Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1310,  1312.] 

2.  Same. 

Though  a  county  court  has  no  authority  to 
incorporate  fanning  lands  in  cities  or  towns,  yet 
lands  used  for  farming  purposes  alone  might  be 
so  surrounded  by  lands  usm  for  town  purposes 
as  to  render  it  necessary  to  include  tracts  of 
fanning  lands  within  the  boundaries  of  the  town, 
as  otherwise  a  community  would  be  prevented 
from  incorporating  by  the  fact  that  some  of  its 
inhabitants  used  property  within  the  proposed 
town  district  for  farming  purposes,  whereas  the 
general  character  and  fitness  of  the  incorporated 
district  as  a  whole,  and  not  the  use  for  which  a 
small  fraction  of  it  might  be  employed,  must  de- 
termine the  authority  of  the  county  court  to 
incorporate  it  as  such. 

3.  Samk. 

Rev.  St  1889,  i  1666  (Rev.  St  1899,  i 
6004  [3  Ann.  St  1906,  p.  3032]).  provides  that 
upon  presentation  by  over  two-thirds  of  the  in- 
habitants of  a  town  or  village  to  the  county 
court  of  the  county  wherein  the  town  or  village 
is  of  a  petition  setting  forth  the  metes  and 
bounds  of  their  village  and  commons,  and  pray- 
ing that  they  be  incorporated,  the  county  court 
might  declare  such  town  or  village  incorporated, 
designating  in  the  order  the  metea  and  bounds 
thereof.  Held,  that  such  provision  only  con- 
ferred power  on  the  county  court  to  Incorporate 
towns  and  villages  and  their  commons,  and  hence 
did  not  authorize  the  court  to  incorporate  as  a 
village  a  section  containing  600  acres  of  land,  of 
which  only  30  or  40  were  then  occupied  as  a 
village;  the  remainder  being  devoted  exclusive- 
ly to  agricultural  punposes. 

4.  Samk— Obdeb  Incobpobatinq — Pabtial  In- 

VALIDITT— ETFECT. 

The  inclusion  in  an  order  of  the  county 
court  incorporating  a  town  or  village  of  farm 
lands  as  petitioned  for  in  the  petition  for  the 
order  renders  the  order  void  in  toto,  since  it 
could  not  be  known  whether  the  petitioners  for 
the  order  to  incorporate  would  have  desired  the 
order  if  it  embraced  only  lands  covered  by  the 
village  proper,  or  whether  the  county  court 
woum  have  bieen  willing  to  incorporate  such 
lands  and  no  more. 

5.  Quo  Wabbanto—Pabties— Respondents. 

Where,  in  a  quo  warranto  proceeding  or 
one  in  the  nature  of  quo  warranto,  the  existence 
of  a  municipality  is  denied,  the  proi)er  respond- 
ents are  the  usurping  officers  who  wield  munici- 
pal powers,  and  not  the   municipality,   as,   by 


making  it  a  party,  its  existence  would  be  im- 
plied, which  18  the  fact  denied. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  |  44?] 

6.  Same— Relatobs. 

Persons  who  are  farmers  and  taxpayers 
within  an  illegally  incorporated  village  have  a 
sufficient  special  interest  in  having  its  incorpora- 
tion declaKd  invalid  to  maintain  quo  warranto 
to  determine  the  existence  of  the  village  against 
the  persons  assuming  to  act  as  its  officers. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  {  41?] 

7.  Same— Laches. 

An  order  incorporating  a  village  was  made 
in  1897,  but  no  attempt  to  onanize  a  municipal 
government  was  made  until  1902,  and  until  1905 
taxes  were  not  levied  against  farm  lands  in- 
cluded within  the  limits  of  the  village  as  in- 
corporated. As  soon  as  the  village  authorities 
undertook  to  treat  the  farm  lands  as  part  of  the 
village  and  subject  them  to  municipal  burdens, 
the  owners  of  the  land  brought  quo  warranto 
against  the  persons,  assuming  to  act  as  officers 
of  the  village  to  determine  its  existence.  Held, 
that  the  owners  were  not  guilty  of  laches  pre- 
cluding them  from  maintaining  their  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  41,  Quo  Warranto,  {  31.] 

8.  Appeal— Determination— Change  op  Law 
— Statutoby  Pbovisions  —  Rbtbospectivk 
Ofebatiom. 

The  act  of  1907  (Laws  1907,  p.  109),  au- 
thorizing county  courts  in  their  discretion  to 
exclude  farming  lands  from  the  territory  of  a 
village  on  the  petition  of  a  majority  of  the  tax- 
payers, does  not  affect  an  appeal  in  quo  war- 
ranto proceedings  to  declare  an  order  incor- 
porating a  village  void  for  including  farm  lands, 
in  which  proceedings  a  jndgment  was  rendered 
in  the  lower  court  before  the  passage  of  the  act, 
and  especially  is  this  so  where  the  order  of  in- 
corporation was  void  from  the  first,  since  it 
might  be  impossible  to  procure  the  requisite 
petition,  and,  if  procured,  the  county  court  in 
its  discretion  might  choose  not  to  exclude  the 
farm  lands. 

Bland,  P.  X,  dissents. 

Appeal  from  Circuit  Court,  Mississippi 
County;    Henry  C.  Riley,  Judge. 

Proceeding  in  nature  of  quo  warranto  by 
the  state,  on  the  relation  of  Jesse  S.  White 
and  others,  against  W.  E.  Small  and  others, 
charging  defendants  with  usurping  and  ex- 
ercising the  duties  of  trustees  of  the  village 
of  Anniston.  E^om  a  judgment  for  relators, 
defendants  appeal.    Affirmed. 

Russell  ft  Deal,  for  appellants.  O.  W. 
Joslyn  and  Boone  &  Lee,  for  respondents. 

GOODE,  J.  This  is  a  proceeding  in  the 
nature  of  quo  warranto,  charging  the  defend- 
ants with  usurping  and  exercising  the  rights 
and  duties  of  the  trustees  of  the  village  of 
Anniston,  in  Mississippi  county,  and  in  the 
capacity  of  trustees  enacting  ordinances,  levy- 
ing taxes,  and  prescribing  police  regulations 
over  the  land  and  property  of  the  relators. 
The  information  was  filed  by  the  prosecuting 
attorney  of  Mississippi  county  at  the  rela- 
tion of  Jesse  S.  White,  Homer  Lynn,  and  J. 
L.  Busby.  In  addition  to  the  charge  of  usur- 
pation against  defendants,  the  information 
avers  the  village  of  Anniston  never  was  In- 
corporated legally  and  had  no  corporate  ex- 
istence;  that  the  lands  of  relators  are,  and 
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ever  since  the  pretended  Incorporation  of  tbe 
Tillage  In  1897  have  been,  Inclosed  farms  used 
for  agricultural  pnrposefl  ezcluslTely;  that 
the  order  of  the  county  court  attempting  to 
Incorporate  said  village  embraced  the  entire 
area  of  sectloa  9,  township  25,  range  16,  with- 
in tbe  boundaries  of  the  village,  though  the 
Tillage  proper  contained  but  40  acres  and 
the  remaining  600  thereof  were  agricultur- 
al lands  tbea  and  now  used  and  occupied 
as  farms,  not  platted,  and  constituting  no 
part  of  commons  appurtenant  to  the  Tillage. 
In  tbeir  return  to  the  writ  the  defendants 
BTerred  facts  to  show  they  were  eligible  for 
Tillage  trustees,  and  were  elected  trustees  of 
the  Tillage  of  Anniston  in  April,  1906,  and 
hsTe  qualified  as  such.  They  aTer  the  coun- 
ty court  of  Mississippi  county  on  March  S, 
1897,  pursuant  to  a  petition  of  two-thirds  of 
the  taxable  inhabitants  of  the  town  of  Annis- 
ton, Incorporated  said  town,  designating  in 
the  order  of  Incorporation  its  metes  and 
bounds  so  as  to  embrace  all  of  said  section 
9.  Since  said  date  Amilston  has  beat  a 
body  politic  and  corporate,  and  its  trustees 
baTe  passed  by-laws  and  ordinances.  It  Is 
further  arerred  as  follows:  The  sole  purpose 
of  the  information  is  to  hsTe  the  order  of  the 
county  court  incorporating  Anniston  declared 
Toid,  and  therefore  the  village  itself  is  a  nec- 
essary party  to  the  proceeding.  Since  the  In- 
corporation a  large  part  of  the  land  within 
the  boundaries,  to  wit,  90  acres,  has  been  laid 
off  and  platted  as  an  addition  to  the  town, 
and  streets  and  alleys  baTe  been  opened 
therein,  and  lots  sold  to  purchasers.  The 
state  of  Missouri  and  the  public  have  recog- 
nized Anniston  as  a  body  politic  for  more 
than  nine  years,  and  tbe  state  has  levied  and 
collected  taxes  on  lots  therein.  The  terri- 
tory within  its  limits  has  been  excluded  from 
road  districts,  and  the  town  has  levied  taxes, 
enforced  ordinances,  improved  streets  and 
sidewalks,  and  done  many  other  acts  within 
the  charter  powers  of  towns  and  villages,  and, 
should  the  town  be  ousted  of  its  franchises, 
all  said  acts  would  be  rendered  Illegal,  and 
future  acts  of  the  same  kind  prevented.  It 
is  further  averred  two  of  the  three  relators 
have  no  lands  used  excIuslTcly  for  agricul- 
tural purposes  in  the  town  limits,  and  there- 
fore have  no  Interest  in  this  proceeding,  and 
the  other  relator.  Busby,  purchased  tbe  land 
he  uses  for  agricultural  purposes  after  the 
town  was  Incorporated,  knowing  the  land  lay 
within  the  corporate  limits.  A  reply  was  fil- 
ed, putting  in  issue  tbe  averments  of  the  an- 
swer regarding  the  acquiescence  of  the  state 
and  public  In  the  corporate  existence  of  the 
town,  reasserting  the  invalidity  of  the  order 
for  its  Incorporation  as  a  body  politic,  and 
averring  Anniston  did  not  attempt  to  exercise 
corporate  franchises  over  the  lands  of  re- 
lators until  1906,  when  relators  protested 
against  such  exercise.  It  is  alleged  the  vil- 
lage has  acquired  no  property,  contracted  no 
debts,  made  no  improvements  other  than  to 
work  the  streets  and  alleys  of  the  platted  dis- 


trict, and  therefore  no  injustice  will  be  done 
by  annulling  the  order  of  the  county  court  for 
Its  incorporation.  The  testimony  shbws  the 
hamlet  of  Anniston  at  the  date  of  the  order 
to  incorporate  It  had  from  400  to  600  inhabit- 
ants  and  covered  35  acres  of  land  In  section 
9.  A  petition  was  presented  to  tbe  county 
court  for  the  incorporation  of  the  entire  sec- 
tl<Mi  under  the  name  "Inhabitants  of  the  Vil- 
lage of  Anniston,"  and  this  was  done  by  an 
order  entered  March  3,  1897.  On  said  date 
600  acres  or  more  of  tbe  land  In  the  section 
were  devoted  to  agricultural  purposes,  and 
composed  of  farms  with  residences  and  oth- 
er farm  buildings  on  them  here  and  there. 
In  April,  1904,  seven  years  after  the  attempt 
to  Incorporate,  an  addition  to  the  town  cover- 
ing 80  acres  was  platted,  and  a  few  houses 
have  been '  built  on  a  small  portion  of  this 
addition.  Outside  the  area  covered  by  it  and 
the  area  covered  by  the  original  hamlet  tbe 
entire  section  Is  yet  in  farms;  that  Is  to  say, 
520  acres  or  more  are  farm  lands.  There 
are  four  miles  of  country  roads  running 
through  the  section,  and  In  all  respects  it  Is 
like  any  other  farming  country,  consisting  of 
cultivated  fields,  meadows,  and  forests.  These 
relators  own  farms  in  section  9,  and,  though 
perhaps  they  acquired  their  lands,  or  part  of 
them,  after  tbe  date  of  the  order  Incorporat- 
ing the  section  as  a  village,  it  is  In  proof 
nothing  was  done  toward  organizing  a  village 
government  or  exercising  tbe  powers  of  a 
municipality  until  1902,  five  years  later,  at 
which  time  a  board  of  trustees  and  a  town 
marshal  were  elected.  During  three  years 
more  no  taxes  were  levied  on  outlying  lands, 
the  first  attempt  to  tax  such  property  having 
occurred  In  1905.  The  present  suit  was  In- 
stituted at  the  October  term,  1906,  after  the 
taxes  on  defendants'  lands  had  been  returned 
to  the  county  collector  as  delinquent  Since 
the  alleged  Incorporation  of  the  town  it  has 
been  dwindling  rather  than  Increasing  In  pop- 
ulation. In  looking  over  tbe  delinquent  tax 
list  ior  the  year  1905,  as  turned  otot  to  the 
county  collector  for  collection,  we  find  among 
the  farms  against  which  taxes  were  leTled 
120  acres  belonging  to  relator  Busby.  The 
other  farms  In  the  delinquent  list  range  in 
area  from  40  to  120  acres,  or  perhaps  more. 
Tbe  circuit  court  found  in  Its  decree  about 
560  acres  of  section  9  were  still  used  as 
farms,  and  not  for  urban  purposes,  no  part 
of  the  same  was  used  as  a  public  park  or 
commons,  and  tbe  lands  of  relators  were  agri- 
cultural lands  within  said  section ;  wherefore 
It  was  considered  and  adjudged  the  defend- 
ants were  acting  as  tijostees  for  the  village  of 
Anniston  unlawfully,  and  that  they  be  ousted, 
prohibited,  and  excluded  from  exercising  or 
using  the  powers  of  said  offices.  The  de- 
fendants appealed. 

1.  In  a  case  involving  the  question  before 
us  the  Supr^ne  Court  decided  an  order  of  a 
county  court  incorporating  a  town  or  village, 
and  Inclosing  within  the  limits  of  the  town 
large  tracts  of  laud  devoted  exclusively  to 
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aKTlcultural  purposes,  was  Told  for  lack  of 
statutory  power  In  the  county  court  to  make 
the  order.  State  ez  reL  v.  McReynolds,  81 
Mo.  203.  The  statute  construed  was  an  act 
of  the  General  Assemhly  approved  February  8, 
1871.  constituting  section  1,  c.  34,  p.  1814, 
ot  Wagner's  Statutes  of  the  edition  of  1872, 
which  section  corresponds  with  the  first  half 
of  section  1666  of  the  Bevlsed  Statutes  of  1889, 
under  which  the  county  court  of  Mississippi 
county  acted  In  Incorporating  the  village  of 
Annlston.  ReT.  St  1899,  i  6004  (3  Ann.  St 
1908,  p.  8082).  The  part  of  the  statute  on 
which  the  decision  of  the  McReynolds  Case 
tamed  provided  that  whenever  two-thirds  of 
the  inhabitants  of  a  town  or  village  of  this 
state  should  present  a  petition  to  the  county 
court  of  the  county  wherein  the  town  or  vil- 
lage was,  setting  forth  the  metes  and  bounds 
of  their  village  and  commons,  and  praying 
th^  be  incorporated  and  police  established 
for  their  local  government  and  the  preserva- 
tion and  regulation  of  any  commons  appurte- 
nant to  such  town  or  village,  the  county  court 
might  declare  such  town  or  village  incorpor- 
ated, designating  In  the  order  the  metes  and 
bounds  thereof.  The  Supreme  Court  held  said 
statutory  provision  only  conferred  power  on 
the  county  court  "to  Incorporate  towns  and 
villages  and  their  commons,"  Inquired  what 
was  meant  by  the  words  "a  town  and  Its  com- 
mons," and  answered  the  Inquiry  by  Inter- 
prethog  the  statute  relating  to  "Town  and 
City  Plats."  The  latter  statute  provided  that 
whenever  a  dty,  town,  or  village,  or  any  ad- 
dition thereto,  should  be  laid  out  the  pro- 
prietor of  said  city,  town,  or  village  should 
cause  an  accurate  map  or  plat  of  It  to  be 
made,  setting  forth  and  describing  all  parcels 
of  ground  within  the  town,  village,  or  ad- 
dition, "reserved  for  public  purposes,  by  their 
boundaries,  course  and  extent  whether  they 
be  Intended  for  avenues,  streets,  lanes,  al- 
leys, commons,  or  other  public  uses."  Wag. 
St  p.  1327,  art  8,  J  1,  c  134.  It  was  held 
the  word  "commons,"  as  used  In  the  section 
last  quoted  and  In  the  section  empowering 
coimty  courts  to  order  the  incorporation  of 
a  town  or  village  (section  1,  p.  1314),  had  the 
same  meaning ;  I.  e.,  publlo  grounds  belong- 
ing or  appurtenant  to  the  town  or  village, 
and  not  farms  or  agricultural  lands  In  the 
vicinity.  Wherefore  the  Supreme  Court  de- 
clared any  attempt  by  a  county  court  to  In- 
corporate farming  lands  of  the  county  lying 
within  the  vicinity  of  a  town  would  be  In- 
effective and  void. 

The  next  Inqnlry  In  the  case  was  whether 
the  taicorporation  of  outlying  farm  lands  of 
large  extent  rendered  the  entire  order  of  In- 
-  corporation  void,  or  only  left  it  void  so  far  as 
It  Included  agricultural  lands  in  the  mu- 
nicipality, and  valid  as  to  the  territory  platted 
and  laid  out  In  lots,  streets,  alleys,  and  com- 
mons. The  court  held  the  Inclusion  of  farm 
lands  rendered  the  order  void  in  toto,  because 
It  could  not  be  known  whether  the  petition- 
era  for  the  order  to  Incorporate  would  have 


desired  the  order  If  It  embraced  only  lands 
covered  by  the  village  proper,  or  whether  the 
county  court  would  have  been  willing  to  In- 
corporate said  lands,  and  no  more.  The  Mc- 
Reynolds Case  has  been  commented  on  in 
later  cases  for  the  purpose  of  showing  It  was 
not  a  precedent  for  their  decision  because  of 
statutory  changes  since  it  was  decided.  State 
ex  inf.  Fleming,  158  Mo.  668,  59  S.  W.  118; 
Bumes  v.  City  of  Edgerton,  143  Mo.  683,  571, 
45  S.  W.  293;  State  ex  rel.  v.  Campbell,  120 
Mo.  396,  25  S.  W.  392.  But  those  cases  ap- 
prove the  McReynolds  opinion  as  a  sound  con- 
struction of  the  statute  on  which  It  was  given, 
and  Indicate  the  changes  in  the  statutes 
which  rendered  the  doctrine  of  the  opinion 
Inapplicable  to  the  later  cases.  Its  doctrine 
is  to  be  applied  as  construed  by  the  Supreme 
Court  In  State  ex  inf.  v.  Fleming,  158  Mo., 
loc.  dt  566,  59  S.  W.  118,  wherein  It  was  said 
that  though  a  county  court  had  no  right  to 
Incorporate  farming  lands  in  dtles  or  towns, 
yet  lands  used  for  farming  purposes  alone 
might  become  so  surrounded  by  lands  used 
for  town  purposes  as  to  render  It  necessary 
to  include  tracts  of  fanning  lands  within  the 
boundaries  of  a  town,  as  otherwise  a  com- 
munity would  be  prevented  from  incorporat- 
ing by  the  fact  some  of  its  inhabitants  used 
property  within  the  proposed  town  district 
for  farming  purposes;  whereas,  the  general 
character  and  fitness,  use,  and  adaptability  of 
the  Incorporated  district  as  a  whole,  and  not 
the  use  for  which  a  small  fraction  of  it  might 
be  employed,  must  determine  what  cmistitutes 
a  city  or  town,  and  the  authority  of  a  county 
court  to  incorporate  it  as  such.  What  has 
been  said  on  the  subject  In  subsequent  opin- 
ions shows  the  rule  declared  In  the  McReyn- 
olds Case  remains  unshaken,  and  throws  light 
on  the  proper  use  of  It.  The  statute  on 
which  the  county  court  of  Mississippi  county 
acted  in  incorporating  the  village  of  Anniston 
was  the  same,  for  the  purposes  In  band,  as 
the  statute  on  which  the  McReynolds  decision 
was  pronounced.  As  was  pointed  out  In 
Bumes  ex  rel.  t.  Edgerton,  143  Mo.  563,  45  S. 
W.  293,  statutory  amendments  were  enacted 
afterwards  which  materially  Increased  the 
authority  of  county  courts  in  respect  of  In- 
cluding outlying  lands  in  an  order  to  incor- 
porate a  town  or  village.  But  still  later 
amendments  were  made  which  brought  the 
statute  In  force  In  1897,  relating  to  the  incor^ 
poration  of  towns  and  villages  by  the  orders 
of  county  courts.  Into  substantially  the  form 
of  the  statute  on  which  the  McReynolds  Case 
was  decided.  Anniston  was  Incorporated  as 
a  village  under  the  first  clause  of  section 
1666  of  the  Revised  Statutes  of  1889,  and  the 
statutory  provisions  regarding  cities  of  the 
fourth  class,  which  were  Invoked  in  State  ex 
rel.  V.  Campbell,  120  Mo.  396,  26  S.  W.  392, 
are  not  relevant  The  opinion  in  the  Camp- 
bell Case  expressly  ai^roved  (120  Mo.,  loc  cit 
402,  25  S.  W.  392)  the  doctrine  of  the  Mc- 
Reynolds Case,  but  held  it  inapplicable  to 
cities  of  the  fourth  class,  because  the  alder- 
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men  of  such,  cities  were  empowered  to  reduce 
the  municipal  area  by  excluding  lands  used 
for  farming  purposes.  No  such  power  was 
conferred  on  the  trustees  of  villages  by  any 
statute  in  force  prior  to  the  date  of  the  pres- 
ent suit,  though  it  has  t)een  conferred  since 
by  an  act  approved  March  20, 1907.  See  Sess. 
Acts  1907,  p.  109.  It  Is  clear,  in  view  of 
what  has  been  said,  the  doctrine  of  the  Mc- 
Reynolda  Case  must  furnish  our  rule  of  de- 
cision. A  gross  abuse  of  authority  occurred 
when  the  county  court  of  Mississippi  county 
incorporated  an  entire  section  as  part  of  the 
village,  which  occupied  at  the  time  about 
30  or  40  acres  of  land;  and,  under  the  au- 
thority of  the  McReynoIds  Case,  we  must 
hold  the  order  of  incorporation  a  nullity. 

2.  But  it  is  said  the  order  cannot  be  an- 
nulled In  the  present  proceeding  because  the 
village  of  Anniston  has  not  been  made  a  de- 
fendant, and,  as  the  corporate  life  of  the 
town  is  attacked,  it  was  a  necessary  party. 
Support  is  lent  to  this  position  by  the  opin- 
ion in  State  ex  rel.  v.  Huft,  105  Mo.  App.  354, 
79  S.  W.  1010,  but  the  point  was  not  essential 
to  the  decision  of  said  cause  and,  the  rul- 
ing ought  to  l>e  disapproved;  for  it  is  op- 
posed, not  only  to  the  current  of  authority, 
but  to  decisions  of  our  Supreme  Court.  The 
doctrine  Is  accepted  that  when,  in  a  quo  war- 
ranto proceeding,  or  one  in  the  nature  of  quo 
warranto,  the  existence  of  a  municipality  is 
denied,  the  proper  respondents  are  the  usurp- 
ing officials  who  wield  municipal  powers; 
and  to  make  the  town  a  party  is  illogical,  be- 
cause thereby  Its  existence  would  be  implied, 
which  is  the  very  fact  denied.  This  proposi- 
tion was  decided  in  State  ex  rel.  v.  Coffee, 
59  Mo.  59,  67;  State  ex  rel.  v.  McReynoIds, 
61  Mo.  203,  212;  State  ex  inf.  v.  Fleming, 
147  Mo.  1,  9,  44  S.  W.  758;  Id.,  158  Mo.  538, 
507,  50  S.  W.  118 ;  State  ex  inf.  v.  McClaIn, 
187  Mo.  409,  412.  86  S.  W.  135 ;  State  ex  rel. 
V.  Gravel  Road  Co.,  116  Mo.  App.  175,  193,  92 
S.  W.  153 ;  17  Enc.  Pi.  &  Pr.  437.  A  judg- 
ment of  ouster  against  the  officers  of  a  city, 
or  a  finding  in  a  suit  against  them  only  that 
the  city  had  no  legal  existence,  might  not  he 
binding  on  the  municipality  itself,  if,  In 
truth,  it  was  legally  incorporated.  But  the 
cases  all  hold  the  legality  of  its  incorpora- 
tion may  be  drawn  into  question  in  quo  war- 
ranto against  the  officers.  The  Coffee  Case, 
supra,  was  against  the  defendant  for  usurp- 
ing the  office  of  mayor,  and  the  Supreme 
Court  said  the  question  arose  whether  the 
corporate  existence  of  the  town  could  be 
tried  and  passed  on  in  such  a  proceeding.  It 
was  declared  quo  warranto  would  lie  against 
those  who  assumed  to  exercise  the  corporate 
franchises  of  a  town,  and  In  such  a  case 
whether  or  not  a  town  had  been  legally 
erected  could  be  tested ;  citing  People  v.  Car- 
penter, 24  N.  Y.  86,  wherein  it  was  ruled  the 
legality  of  the  Incorporation  of  a  municipali- 
ty might  be  determined  In  a  quo  warranto 
proceeding  against  one  exercising  the  office 
of  supervisor  of  the  town.    The  other  cases 


cited  are  to  the  same  effect,  and  there  can 
be  no  doubt  what  the  law  is  on  this  ques- 
tion. 

3.  It  is  said  this  information  will  not  lie 
because  it  was  filed  at  the  in-tance  of  private 
relators  and  not  in  behalf  of  the  sovereignty 
of  the  state,  which  alone  may  challenge  the 
existence  of  a  municipality.  The  McReynoIds 
Case  was  in  the  same  form,  and  so  was  State 
ex  inf.  V.  McClain,  187  Mo.  409,  86  S.  W.  135. 
These  relators  are  farmers  and  taxpayers 
within  the  territory  of  the  village,  and  have 
a  special  Interest  which  Is  sufficient  to  main- 
tain the  case  under  section  4457  of  the  Re- 
vised Statutes  of  1899  (Ann.  St.  1906,  p.  2442). 
See  23  Am.  &  Eng.  Ency.  Law,  616;  17  Ency. 
Pi.  &  Pr.  430,  431.  The  question  was  discuss- 
ed in  the  McClain  Case,  187  Mo.,  loc.  clt  412, 
86  S.  W.  135,  and  it  was  held  a  taxpayer  of 
the  school  district  whose  legality  was  in  dis- 
pute might  maintain  quo  warranto  on  an  in- 
formation filed  at  his  relation  by  the  prose- 
cuting attorney  of  the  county.  If,  In  Its  dis- 
cretion, the  circuit  would  permit  the  Informa- 
tion to  be  filed. 

4.  Lastly,  It  Is  contended  the  Judgment  of 
ouster  should  be  reversed  because  the  vil- 
lage has  been  In  existence  11  years  wittiout 
challenge  from  the  relators  or  the  state; 
and  because,  too,  there  is  in  force  now  a  stat- 
ute authorizing  county  courts  to  exclude 
farm  lands  from  the  limits  of  a  village.  This 
court  is  no  friend  to  suits  to  destroy  mu- 
nicipalities unless  there  is  a  strong  equity, 
and  so  our  decisions  show.  State  ex  rel.  v. 
Mansfield,  99  Mo.  App.  146,  72  8.  W.  471; 
State  ex  Inf.  v.  Huff,  105  Mo.  App.  354,  79 
S.  W.  1010.  In  those  cases  the  gist  bf  the 
opinions  was  that  delay  In  the  nature  of 
laches  had  occurred  In  assailing  the  legality 
of  the  towns — a  defense  upheld  by  the  Su- 
preme Court  In  State  ex  rel.  v.  Westport. 
116  Mo.  583,  22  S.  W.  888.  But  nothing  re- 
sembling laches  appears  in  the  present  rec- 
ord. It  is  true  the  order  for  Incorporation 
was  made  In  1897,  and  this  action  was  In- 
stituted in  1906.  But  it  is  true,  also,  no  at- 
tempt to  organize  a  city  government  was 
made  until  1902,  and  for  "several  years  there- 
after taxes  were  not  levied  against  the  lands 
of  the  relators,  'and  they  had  no  grievance. 
As  soon  as  the  city  authorities  undertook  to 
treat  their  lands  as  part  of  the  village  and 
subject  to  municipal  burdens,  relators  acted. 
The  act  of  1907,  authorizing  county  courts  to 
exclude  farming  lands  from  the  territory 
of  a  village,  was  not  passed  until  after  judg- 
ment had  been  given  by  the  circuit  court  in 
the  present  case.  Moreover,  under  the  Mc- 
ReynoIds Case  relators  possess  a  legal  right 
to  have  the  order  for  the  incorporation  of 
Anniston  annulled  as  void  from  the  first; 
whereas  the  act  of  1907  merely  permits 
county  courts,  in  their  discretion,  and  on 
the  petition  of  a  majority  of  the  taxpayers  of 
a  village,  to  circumscribe  the  corporate  limits 
so  as  to  leave  out  agricultural  lands.  It 
might  be  Impossible  to  procure  the  requisite 
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petition,  and.  If  procured,  tbe  county  court 
might  choose  not  to  grant  the  relief  prayed. 
Hence  to  remit  relators  to  said  remedy  would 
be  to  refuse  to  enforce  a  right  the  law  gives 
them  on  the  chance  of  their  obtaining  relief 
from  a  tribunal  which  Is  not  bound  to 
grant  It 
The  judgment  is  affirmed. 

NORTONI,  Jm  concurs.  BLAND,  P.  J., 
dissents  on  the  ground  that  the  village  of 
Annlston  is  a  necessary  party  defendant  to 
the  action.  State  ex  rel.  t.  Huff,  105  Mo.  App. 
354,  79  S.  W.  1010. 


COEN  V.  COEN. 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  4,  1008.) 

Divorce— AxiuoRT  Pendente  Ijite— Counsel 

Fees— Pbopebty  of  Wife. 

Where,  in  an  action  by  a  wife  for  divorce, 
it  appeared  that  her  only  property  and  income 
consisted  of  an  equity  of  (1,200  in  certain  real 
estate,  household  furniture,  and  money  received 
from  keeping  roomers,  her  estate  and  income  was 
not  such  as  to  exempt  defendant  from  liability 
for  alimony  pendente  lite  and  for  counsel  fees. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  {  616.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   F.  H.  Trimble,  Judge. 

Action  by  Fanny  A.  Coen  against  Rotiert 
L.  Coen.  From  an  order  awarding  plaintiff 
alimony  pendente  lite,  defendant  appeals. 
Affirmed. 

Noyes,  Heath  ft  Walls,  for  appellant  Wil- 
liam E.  Fowler,  for  respondent 

BROAQDUS,  P.  J.  This  appeal  is  from  an 
order  decreeing  alimony  to  plaintiff  pen- 
dente lite.  On  the  29th  day  of  July,  1907, 
the  plaintiff  filed  her  petition  In  the  circuit 
court  of  Clay  county  for  a  divorce  from  the 
bonds  of  matrimony,  charging  defendant 
with  desertion  and  other  Indignities.  At  the 
November  term  of  the  court  defendant  filed 
his  answer  and  cross-bill,  charging  her  with 
Impotency.  On  the  ssime  day  plaintiff  filed 
a  motion  asking  for  a  decree  of  alimony 
pending  litigation.  On  the  next  day  the  mo- 
tion was  heard  by  the  court  and  a  decree 
was  made  allowing  plaintiff  the  sum  of  $75 
for  maintenance  and  attorney's  fee  to  be  paid 
on  or  before  the  15th  day  of  the  month. 
From  tbe  decree  defendant  appealed  on  the 
ground  that  plaintiff  bad  an  abundant  estate 
of  her  own,  and  that  he  himself  had  but  Ut- 
ile money  or  property. 

Tbe  testimony  was  In  substance  to  tbe  ef- 


fect that  defendant  was  61  years  of  age, 
bad  $17  in  cash,  and  owned  real  estate  in 
Jackson  county,  Mo.,  of  the  value  of  $1,000; 
that  plaintiff  owned  an  equity  of  about  $1,- 
200  in  certain  real  estate  in  Clay  county; 
that  she  had  her  bouse  furnished  with  furni- 
ture of  her  own,  and  was  making  her  living 
by  keeping  roomers.  The  defendant  relies  for 
reversal  on  the  law  as  is  found  in  Penning- 
roth  V.  Pennlngroth,  71  Mo.  App.  438,  and 
Lambert  v.  Lambert,  109  Mo.  App.  19,  84  S. 
W.  203.  In  the  latter  case  the  court  allow- 
ed the  wife  $500  pendente  lite  and  $75  for 
counsel  fees.  It  was  shown  her  residence 
in  the  city  of  St  Louis  was  valued  at  $7,- 
500,  and  that  she  had  other  improved  realty 
from  which  she  received  a  gross  income  of 
$700 :  that  she  was  the  holder  of  $22,000  in 
notes  secured  by  deeds  of  trust,  besides  $6,- 
000  in  l>ouds  producing  6  per  cent  annually, 
and  some  other  estate.  The  holding  of  the 
court  was  that  the  wife  had  abundant  re- 
sources and  income  of  her  own,  and  that 
under  such  circumstances  she  was  not  enti- 
tled to  alimony  pending  litigation,  and  tbe 
holding  of  the  first  case  is  to  the  sam^  ef- 
fect. 

We  do  not  think  the  holding  in  those  cases 
applies  to  the  facts  and  circumstances  in  this. 
The  plaintiff  does  not  seem  to  be  possessed 
of  abundant  income,  and  that  all  that  she 
can  rely  on  for  her  own  support  is  $20  a 
month  to  be  obtained  from  a  somewhat  pre- 
carious source.    Affirmed.    All  concur. 


STATE  V.  KANE. 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  4,  1908.) 

Cbikinal   Law  —  Atfibuance  —  Ebbob   Not 
Shown. 

In  a  prosecution  for  unlawfully  selling;  in- 
toxicatlDK  liquor,  wliere  tlie  recoid  contained 
no  bill  of  exceptions  and  no  error  appeared  on 
the  record  proper,  the  judgment  will  be  affirmed. 

Appeal  from  Circuit  Court  Nodaway  Coun- 
ty;   Wm.  C.  Ellison,  Judge. 

John  Kane  was  convicted  for  selling  intox- 
icating liquor  to  a  minor  without  the  consenf 
of  his  parents,  and  be  appeals.    Affirmed. 

T.  A.  Cummins,  for  appellant  John  M. 
Dawson,  for  the  State. 

ELLISON,  J.  Defendant  was  convicted  for 
selling  intoxicating  liquor  to  a  minor  without 
the  consent  of  his  parents.  He  appealed  to 
this  court. 

There  is  no  bill  of  exceptions  in  the  rec- 
ord, and,  no  error  appearing  in  tbe  record 
proper,  the  judgment  Is  affirmed.    All  concur. 
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PBNN  MUTUAL  hWE  INS.  CO.  t.  MANBR. 
(Supreme  Court  of  Texas.     May  6,  1908.) 

1.  Words  and  Phbasxs— "Demand." 

A  "demand"  ia  a  requisition  or  request  to 
do  a  particular  thing  specified,  under  a  claim  of 
right  on  the  part  of  the  person  making  the  re- 
quest. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toI.  2,  pp.  1978,  1974;  toI.  8,  p. 
7633.] 

2.  iNSUBANClt  —  Loss  —  NONFATUSNT  —  DE- 
MAND—DAMAGEB—ATTOBNETS'  Fees. 

Rev.  St  1896,  art.  8710,  provides  that.  If 
a  life  insaranoe  company  liable  for  a  loss  fails 
to  pay  it  within  the  time  specified  in  the  poli- 
cy, after  demand  the  company  shall  be  liable, 
in  addition  to  the  amount  of  the  loss,  for  12 
per  cent,  damages,  together  with  reasonable  at- 
torney's fees  for  the  collection  of  the  loss. 
Beld,  that  where  the  attorneys  of  a  beneficiarT, 
under  certain  policies,  after  proofs  of  death, 
wrote  defendant  a  letter  directed  to  its  home 
office,  notifying  it  that  the  policies  had  been 
placed  in  their  hands  for  collection,  and  that,  as 
the  statutes  provided  for  attorney's  fees  and  a 
I>enalty  in  case  of  suit,  the  attorneys  thought  it 
was  fair  to  notify  defendant  and  request  pajr- 
ment  in  advance  of  litigation,  such  letter  consti- 
uted  a  sufficient  demand,  and,  the  policy  sued  on 
not  having  been  paid  according  to  its  terms, 
plaintiff  was  entitled  to  recover  damages  and 
attorney's  fees. 
8.  Samk— Tendbb. 

Where  the  time  had  elapsed  within  which 
the  proceeds  of  a  policy  were  payable  according 
to  its  terms,  and  a  sufficient  demand  before 
suit  brought  had  been  made,  the  beneficiary's 
right  to  &mages  and  attorney's  fees  as  provid- 
ed by  Rev.  St.  1895,  art  3710,  became  a  part  of 
the  principal  claim,  which  was  not  affected  by 
the  fact  UuLt  the  attorneys  for  the  insurance 
company  offered  to  pay  the  amount  of  the  pol- 
icy and  6  per  cent  interest  before  suit  brought. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District 

Action  by  Lee  Maner  against  the  Penn  Mut- 
tual  Life  Insurance  Company.  A  Judgment 
for  plaintiff  with  Interest,  damages,  and  at- 
torney's fees  was  appealed  to  the  Court  of 
Civil  Appeals,  by  which  questions  were  certi- 
fied to  the  Supreme  Court 

IxK^e  &  Locke,  for  appellant  Crawford 
&  Lamar,  for  appellee. 

BROWN,  J.  Certified  question  from  the 
Court  of  Clvl]  Appeals  for  the  Third  Supreme 
Judicial  District,  as  follows: 

"On  November  21,  1905,  appellee,  as  idaln- 
tiff,  commenced  this  suit  against  appellant, 
as  defendant,  seeking  a  recovery  upon  a  pol- 
icy of  life  Insurance,  No.  282,557,  Issued  by 
appellant  for  the  sum  of  15,000,  upon  the  life 
of  appellee's  husband,  F.  B.  Maner.  The 
plaintiff  sued  for  $5,000,  the  face  of  the  pol- 
icy, for  legal  interest,  for  reasonable  attor- 
ney's fees,  and  for  12  per  cent,  damages.  She 
alleged  such  demand  and  refusal  to  pay  as 
would  entitle  her  to  recover  12  per  cent  dam- 
ages and  reasonable  attorney's  fees,  as  pre- 
scribed by  article  3071  of  the  Revised  Stat- 
utes of  1895.  Appellant  filed  an  answer,  ad- 
mitting the  execution  and  delivery  of  the  pol- 
icy, the  death  of  the  insured  and  receipt  of 
proofs  of  death,  and  its  liability  for  the  face 


of  the  policy  and  interest,  and  pleaded  a  teih. 
der  of  $5,075  on  November  23,  1905.  It  also 
averred  that  there  had  been  no  such  demand 
made  by  the  plaintiff  and  refusal  by  the  de- 
fendant as  would  entitle  the  plaintiff  to  re- 
cover statutory  damages  and  attorney's  fees. 
Thereafter  the  plaintiff  filed  a  supplemental 
petition,  alleging.  In  substance,  that  the  policy 
nor  proofs  of  loss  did  not  require  a  demand 
at  the  home  office  of  the  defendant,  and  that 
it  was  its  custom  to  make  payments  at  the 
home  of  the  beneficiary,  and  that  the  defend- 
ant had  waived  a  demand  for  payment,  and 
thereby  became  liable  for  the  penalty  and  at- 
torney's fees.  Upon  the  Issues  thus  submitted 
the  case  went  to  trial,  and,  after  hearing  all 
the  testimony,  the  trial  court  Instructed  the 
Jury  to  return  a  verdict  for  the  plaintiff  'for 
the  sum  of  $5,000,  with  6  per  cent  interest 
thereon  from  July  29,  1905,  to  this  date,  and 
the  statutory  damages  of  12  per  cent  on 
15,000,  and  10  per  cent  on  $5,000,  as  reason- 
able attorney's  fees,  all  of  which  amounts  In 
the  aggregate  to  $6,337.50.'  The  Jury  found 
as  directed.  Judgment  was  rendered  according- 
ly, and  the  defendant  has  appealed,  and. 
among  other  mattetB,  assigns  as  error  and 
presents  for  decision  the  action  of  the  trial 
court  in  directing  a  verdict  for  the  plaintiff 
for  attorney's  fees  and  damages,  and  in  re- 
fusing an  instruction  requested  by  the  de- 
fendant directing  a  yerdlct  for  it  upon  those 
issues. 

"The  uncontroverted  testlmcmy  shows  that 
Dr.  Maner  was  killed  June  28,  1905 ;  that  at 
the  time  of  his  death  he  held  three  insurance 
policies  upon  his  life  iasued  by  appellant,  one 
of  which  is  the  policy  sued  on  In  this  case, 
and  ia  for  $6,000,  payable  to  appellee  at  ap- 
pellant's home  office  In  the  city  of  Philadel- 
phia, upon  receipt  of  satisfactory  proof  of 
death  of  the  insured  during  the  life  of  the 
policy.  Correspondence  passed  between  ap- 
pellant company  and  appellee  and  their  re- 
fQtective  agents  and  attorneys,  as  follows: 

"  'Itasca,  Texas,  June  80,  1905.  Mr.  Victor 
0.  Barringer,  Gen.  Agent  San  Antonio,  Tex- 
as— ^Dear  Sir :  Having  been  delegated  by  the 
interested  parties,  I  take  this  method  of  no- 
tifying you  of  the  death  of  Dr.  F.  B.  Maner 
of  this  city  who  holds  three  policies  in  the 
Penn  Mutual.  Very  respectfully  yours,  W.  H. 
Coffman.* 

'"San  Antonio,  Texas,  July  1,  1905.  Mr. 
W.  H.  Coffman,  Itasca,  Texas— Dear  Sir: 
Tour  favor  of  June  30th  is  at  hand,  notifying 
us  of  the  death  of  Dr.  F.  B.  Maner.  We  re- 
ceived notice  of  Dr.  Manor's  death  a  day  or 
two  ago  and  we  have  written  to  the  company, 
asking  them  to  send  out  proofs  of  death. 
Yours  very  truly,  Victor  O.  Barringer,  Gen. 
Agt.,  Per .' 

"  'San  Antonio,  Texas,  July  18,  1905.  Mr. 
W.  H.  Coffman,  Itasca,  Texas— Dear  Sir: 
In  further  reference  to  your  letter  notifying 
us  of  the  death  of  Dr.  F.  B.  Maner,  Insured 
under  numbers  282,557,  291,544  and  294,031, 
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Tre  herewith  enclose  yon  blanks  for  proofs  of 
I08&  These  blanks  should  be  completed  as 
!>er  the  printed  Instructions  on  their  backs 
and  returned  to  this  office.  By  our  records 
these  policies  appear  as  follows:  Nos. 
282,557  and  291,544,  to  Mrs.  Lee  Maner,  wife 
of  tlie  Insured,  if  she  surrlre  him,  otherwise 
to  the  Insured's  estate.  No.  294,031,  to  Frank- 
lin M.  Maner,  son  of  the  insured,  or  his  estate 
If  he  snryiTe  the  Insured,  otherwise  to  the 
Insured's  estate.  When  returning  the  com- 
pleted proofs  to  this  office,  kindly  have  them 
accompanied  by  a  certified  copy  of  the  cor- 
oner's Inquest.  Yours  very  trdly,  Victor  0. 
Barrlnger,  Gen.  Agent,  per .' 

"  'Itasca,  Texas,  July  21,  1905.  Mr.  Victor 
G.  Barrlnger,  Gen.  Agt.  Penn  Mutual  Life, 
San  Antonio,  Texas — Dear  Sir:  Enclosed 
please  find  proof  of  death  in  the  case  of  Dr. 
F.  B.  Maner  of  this  city.  Ton  will  note  that 
policy  No.  294,031  is  payable  to  Franklin  M. 
Maner,  who  is  a  minor.  Mrs.  Lee  Maner, 
his  mother,  will  qualify  as  his  guardian,  and 
as  soon  as  that  is  done  I  will  send  in  the 
claimant's  certificate  with  guardian  papers 
attached.  The  papers  enclosed  referring  to 
the  claim  of  Mrs.  Lee  Maner,  claimant  under 
policies  No.  282,657  and  No.  291,544.  are  com- 
plete as  we  understand  them.  Yours  very 
truly,  W.  H.  Coffman.' 

"  'San  Antonio,  Texas,  July  28,  1905.  Mr. 
Wm.  H.  Coffman,  Itasca,  Texas — Dear  Sir: 
We  are  in  receipt  of  your  favor  of  the  2lBt 
and  b^  to  advise  that  the  completed  proofs 
of  death  on  policies  No.  282,557  and  No. 
291,544,  Maner,  have  been  sent  to  the  company. 
We  will  let  you  hear  from  vs  on  receipt  of 
their  reply.  Yours  very  truly,  Victor  C.  Bar- 
ringer,  Gen.  Agt.,  Per .' 

"  'Itasca,  Texas,  August  26, 1903.  The  Penn 
Mutual  Life  Insurance  Co.,  Philadelphia, 
Penn. — Dear  Sirs:  As  agent  of  Mrs.  Dr.  F. 
B.  Maner  of  this  city,  who  holds  policies  No. 
282.557,  No.  291,544  and  No.  294,031,  aggregat- 
ing $25,000  payable  to  herself  and  |10,000 
payable  to  her  son,  I  write  in  her  behalf.  It 
has  now  been  two  months  since  Dr.  Maner 
was  foully  murdered  on  the  public  streets  of 
this  city,  and  as  there  can  be  no  possible 
question  about  his  death  we  think  the  claim 
should  be  paid  without  farther  delay.  The 
Ekiultable  Life  claim  was  paid  in  two  weeks, 
■  the  New  York  Life  In  three,  and  the  ITnlon 
Central  in  four  weeks,  which  cannot  but  sug- 
gest to  me  that  your  company  has  bad  ample 
time  for  the  adjustment  of  this  claim,  which 
1  presume  is  having  your  attention,  but  as 
we  have  never  had  any  word  whatever  from 
the  company  or  its  agents  I  would  be  pleased 
to  hear  from  you  or  furnish  ywu  any  informa- 
tion that  you  may  desire,  If  any.  Very  re- 
spectfully, W.  H.  Coffman,  Agent  for  Mrs. 
Lee  Maner.' 

"•Philadelphia,  August  81,  1905.  Mr.  W. 
H.  Coffman,  Vice  President  Itasca  National 
Bank,  Itasca,  Texas — Dear  Sir:  Your  es- 
teemed favor  of  the  26th  instant  is  received. 


in  regard  to  policies  Nos.  282,557,  291,544  and 
294,031,  Franklin  B.  Maner.  In  reply  beg  to 
say  that  up  to  this  time  we  have  not  receiv- 
ed completed  papers  so  far  as  the  claim  for 
the  proceeds  of  policy  No.  294,031,  which  Is 
payable  to  the  son,  is  concerned.  We  are 
also  making  an  Investigation  of  the  loss  which 
has  not  yet  been  completed,  but  If  we  desire 
anything  from  you  additional  we  will  commu- 
nicate with  you.  Yours  truly,  Harrison  S. 
GUI,  Supervisor.' 

"'Itasca,  Texas,  September  4,  1905.  Mr. 
Harrison  S.  6111,  Supervisor  Penn  Mutual 
Life  Insurance  Company,  Philadelphia — Dear 
Sir:  Yours  of  August  31st  to  hand  and  care- 
fully noted.  In  regard  to  claim  No.  294,031 
(policy)  in  favor  of  Dr.  F.  B.  Maner's  son. 
The  papers  are  complete  with  the  exception 
of  the  guardianship  which  has  been  applied 
for  and  will  be  issued  this  month.  I  can  send 
them  ahead  and  forward  certificate  of  guard- 
ianship when  issued  if  yon  require  or  sug- 
gest With  thanks  for  prompt  reply,  I  beg 
to  remain.  Very  respectfully,  W.  H.  Coffman.' 

'"Itasca,  Texas,  September  IS,  1905.  The 
Penn  Mutual  Life  Insurance  Co.,  Philadel- 
phia, Penn. — ^Dear  Sirs:  Unless  I  can  have 
some  <]eflnite  expression  from  you  In  regard 
to  payment  of  claims  of  Mrs.  Lee  Maner  upon 
the  life  of  her  husband,  F.  B.  Maner,  I  will, 
upon  the  advice  of  my  attorney,  bring  suit 
in  the  courts  at  Dallas,  Texas,  for  the  pay- 
ment of  those  claims  upon  which  proofs  have 
been  sent  in.  There  can  be  no  possible  ex- 
cuse for  the  delay  of  payment  on  claim  $5,000 
on  policy  No.  282,557  and  No.  291,544,  $20,000, 
and,  as  Indicated  to  you  before,  proof  will 
be  sent  in  on  policy  No.  294,031  as  soon  as 
guardianship  papers  are  Issued,  which  will 
be  this  month  some  time.  The  notes  which 
were  recalled  before  they  were  due  would 
have  been  paid  at  maturity,  as  this  bank  had 
already  had  instructions  from  Dr.  Maner  to 
remit  for  them  when  due.  Very  respectfully 
yours,  W.  H.  Coffman,  Agent  for  Mrs.  Lee 
Maner.' 

"  'Dallas,  Texas,  Oct  11,  1905.  The  Penn 
Mutual  Life  Ins.  Co.,  Philadelphia,  Pa.— 
Gentlemen:  Mrs.  Lee  Maner,  widow  of  Dr. 
F.  B.  Maner,  of  Itasca,  Hill  Co.,  Texas,  has 
placed  In  our  hands  for  collection  your  three 
(3)  policies  Nofl.  282,557,  291,544  and  294,031 
on  the  life  of  Dr.  Franklin  B.  Maner.  You 
have  heretofore  received  proofs  of  death.  As 
the  statutes  of  Texas  provide  for  attorney's 
fees  and  a  penalty  in  case  of  suit  we  think 
It  courteous  and  fair  to  you  to  notify  you  and 
request  payment  In  advance  of  litigation. 
Very  respectfully  yours,  Crawford,  Lamar  & 
Crawford,  Attorneys.    Die.  WLC/L.' 

"  'Philadelphia,  Oct  17, 1906.  Messrs.  Craw- 
ford, Lamar  &  Crawford,  Attorneys  at  Law, 
255  Main  Street  Dallas,  Texas — Gentlemen: 
Your  esteemed  favor  of  the  11th  instant  is 
received,  advising  me  that  Mrs.  Lee  Maner  has 
placed  in  your  hands  for  collection  policies 
Nos.  282,557-291,544-294,031  on  the  life  of  the 
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late  Dr.  Franklin  B.  Maner.  In  reply  beg  to 
state  that  Messrs.  Locke  &  Locke,  our  attorneys 
In  your  city,  have  full  charge  of  this  matter, 
and  I  would  respectfully  refer  you  to  them 
concerning  same.  We  beg  to  thank  you  for 
your  courtesy,  and  trust  for  a  favorable  out- 
come of  the  matter.  Yours  truly,  Harrison  S. 
GUI,  Supervisor.' 

"'Oct.  26,  1905.  Messrs.  Crawford,  Lamar 
&  Crawford,  Attorneys  for  Lee  Maner  and 
Franklin  M.  Maner,  Dallas,  Texas — Gentle- 
men: Confirming  the  conversation  which  the 
writer  had  with  your  Col.  Crawford  on  the 
20th  Inst,  we  beg  to  say  that  the  Penn  Mu- 
tual Life  Insurance  Company  refuses  to  be 
bound  by  Its  policy  No.  291,544,  for  $20,000 
issued  under  date  of  February  23,  1905,  on 
the  life  of  Franklin  B.  Maner  in  favor  of  his 
wife,  Lee  Maner;  and  that  it  refuses  to  be 
bound  by  its  policy  No.  294,031,  for  $10,000 
issued  under  date  of  March  20,  1905,  upon  the 
life  of  Franklin  B.  Maner  in  favor  of  his  son, 
Franklin  M.  Maner;  and  that  It  is  ready 
and  willing  to  pay  in  full,  upon  proper  sur- 
render thereof.  Its  policy  No.  282,557,  for 
$5,000,  issued  under  date  of  November  6, 
1904,  on  the  life  of  Franklin  B.  Maner  in  fa- 
vor of  his  wife,  Lee  Maner.  Tours  truly, 
Locke  &  Locke,  Attorneys  for  the  Penn  Mu- 
tual Life  Ii\surance  Company.' 

"On  September  2,  1905,  the  senior  member 
of  the  firm  of  Locke  &  Locke  received  two 
letters,  one  from  appellant's  supervisor,  and 
the  other  from  one  of  its  home  office  attor- 
neys, asking  his  opinion  as  to  the  company's 
liability  on  the  three  policies  referred  to  In 
the  correspondence  above  set  out.  He  replied 
September  6,  1906,  In  the  name  of  bis  firm, 
giving  his  opinion.  On  October  2,  1905,  Locke 
&  Locke  received  from  appellant's  supervisor 
two  latters,  dated,  respectively,  September 
22d  and  September  28th,  and  with  the  letter 
of  September  28th  was  the  company's  check 
for  $5,000,  payable  to  the  order  of  appellee, 
Mrs.  Lee  Maner,  expressed  to  be  in  full  set- 
tlement of  policy  No.  282,557.  On  receipt  of 
these  letters,  Locke  &  Locke  replied  asking 
for  some  further  explanation.  On  the  after- 
noon of  October  7th,  they  received  by  tele- 
gram from  appellant's  supervisor  the  ex- 
planation desired,  which  was,  In  effect,  an  in- 
struction to  do  as  they  thought  best  about  de- 
livering to  Mrs.  Maner  the  $5,000  check.  At 
that  time  It  does  not  appear  that  Mrs.  Maner 
had  any  representative  In  Dallas,  Tex.,  and 
she  resided  at  Itasca,  In  Hill  county,  Tex. 
Mr.  Maurice  E.  Locke,  the  senior  member  of 
the  firm  of  Locke  &  Locke,  testified  that  he 
bad  charge  of  this  matter  for  his  firm  at  that 
time,  and  that  early  on  the  morning  of  Oc- 
tober 8,  1905,  he  was  compelled  to  go  to  El 
Paso  to  try  a  lawsuH,  which  was  expected 
to  consume  two  or  three  days,  but  which  de- 
tained blm  until  the  night  of  October  19th; 
that  on  his  return  to  his  office  on  the  morn- 
ing of  October  20th  he  fpund  there  the  letter 
of  October  11th,  from  Crawford,  Lamar  & 
Crawford   to   the   defendant   company.    He 


then  went  to  their  office  and  had  a  confer- 
ence with  Col.  W.  L.  Crawford.  Mr.  Locke 
expressed  a  desire  to  compromise  the  entire 
claim  of  $3.3,000  on  the  three  policies  and  a 
willingness  to  pay  some  $7,000  or  $8,000  In 
settlement.  Col,  Crawford  declined  to  make 
such  an  adjustment  Mr.  Locke  then  Inform- 
ed Col.  Crawford  that  he  would  pay  the 
$5,000  policy  now  in  suit,  but  would  decline 
to  pay  anything  upon  account  of  the  other 
two  policies,  and  would  litigate  as  to  them. 
He  Inquired  of  Col.  Crawford  whether  the 
latter  had  a  wrlttai  power  of  attorney  to 
receive  payment  and  give  an  acquittance  of 
the  $5,000  policy,  and  was  answered  in  the 
negative.  Col.  Crawford  said  that  be  could 
get  the  personal  receipt  of  Mrs.  Maner  In  the 
course  of  two  or  three  days,  and  that  he  had 
been  employed  as  her  attorney  and  had  all 
the  authority  such  employment  conferred. 
Up  to  this  point  no  question  bad  arisen  as  to 
bow  much  was  due  upon  the  $5,000  policy. 
Ool.  Crawford  then  suggested  that  Mrs.  Ma- 
ner ought  to  have  interest  on  the  policy,  and 
he  testified  he  demanded  that  she  be  reim- 
bursed for  the  money  that  she  had  paid  out 
for  attorney's  fees.  No  agreement  was  reach- 
ed at  that  conversation  as  to  the  amount 
which  the  company  should  pay  ui)on  account 
of  the  $5,000  policy. 

"One  or  two  other  conversations  occurred 
concerning  which  the  participants  are  not 
wholly  in  agreement,  and  which  it  does  not 
appear  essential  to  state.  The  main  sub- 
stance of  them  was  that  Col.  Crawford  was 
trying  to  obtain  payment  of  attorney's  fees, 
which  Mr.  Locke  was  not  willing  to  pay. 
These  negotiations  culminated,  according  to 
the  testimony  of  Mr.  Locke,  In  a  conversation 
had  over  the  telephone  about  November  17th 
or  18th,  between  Mr.  Locke  and  Mr.  Lamar. 
Mr.  Locke's  testimony  In  regard  to  this  con- 
versation was  as  follows:  'In  that  conversa- 
tion (referring  to  a  conversation  had  Novem- 
ber 13th  between  Col.  Crawford  and  Mr. 
Locke)  Col.  Crawford  said  that  he  bad  at  his 
office  some  correspondence  that  be  was  satis- 
fied constituted  a  demand  on  the  company 
for  the  payment  of  this  policy.  I  asked  If 
he  would  let  me  see  that  If  I  called  at  bis 
office  for  It,  and  he  said  that  he  would;  that 
Mr.  Lamar  would  show  it  to  me.  I  called  at 
the  office  that  same  afternoon,  and  Mr.  Lamar 
did  show  me  the  letters,  and  they  are  the 
same  letters  that  have  been  read  In  evidence 
here.  A  day  or  two  after  that  visit  to  the 
office  of  Crawford.  Lamar  &  Crawford — that 
Is  to  say,  about  November  17th,  or  possibly 
November  18th — Mr.  Lamar  called  me  up  over 
the  telephone,  and,  as  I  remember  It,  he  asked 
me  whether  I  had  yet  heard  from  the  com- 
pany In  regard  to  this  matter,  or  whether 
we  would  pay  interest  and  attorney's  fees, 
etc.  I  told  him  that  we  had  not  heard,  but 
that  we  had  determined  upon  our  course; 
that  we  would  pay  the  principal  and  interest 
of  the  policy,  but  that  we  would  not  pay  at- 
torney's fees  and  damages.    My  recollection 
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i8  that  Mr.  Lamar  then  said  that  he  would 
consult  with  Mr.  Crawford  about  the  matter, 
and  there  the  conversation  ended.  After  that 
the  suit  was  brought  on  November  2l8t' 

"Mr.  Lamar's  testimony  on  the  subject 
was  as  follows:  'Q.  Do  you  remember  that 
on  the  afternoon  of  the  day  Col.  Crawford 
and  I  had  that  conversation  concerning 
which  he  has  testified,  which  was  Novem- 
ber 13th,  I  called  at  you  office  and  asked 
to  see  the  letters  concerning  which  Col. 
Crawford  bad  spoken  to  me?  A.  I  don't  re- 
member the  exact  date,  but  I  remember  your 
calling'  there  and  my  showing  you  some  let- 
ters, from  which  you  made  some  memoranda. 
Q.  Now.  do  you  remember  that  two  or  three 
days  after  that  we  had  a  conversation  over 
the  teleptione,  in  the  course  of  which  I  told 
you  that,  or  you  asked,  did  you  not,  first, 
whether  I  had  heard  from  the  company 
about  what  it  was  going  to  do  in  regard  to 
this  policy,  and  I  told  you  that  I  had  not, 
but  I  had  made  up  my  mind  what  to  do.  Do 
you  remember  that  such  a  conversation  as 
that  occurred?  A.  With  you  personally?  Q. 
That  the  company  would  pay  the  principal 
and  interest,  but  would  not  pay  attorney's 
fees  and  damages?  A.  I  can't  say  that  I 
do.  I  won't  say  that  we  did  not  have  tliat 
conversation,  but  I  can't  remember  It  as  a 
distinct  conversation.  Q.  Do  you  remember 
a  telephone  conversation  on  the  subject?  A. 
T  remember  having  bad  some  telephone  con- 
versation with  some  member  of  your  firm. 
I  remember  once  that  Eugene  was  up  there 
on  this  matter.  Q.  But  now,  this  telephone 
conversation,  do  you  remember  anything 
abput  that,  or  what  was  said  in  that  conver- 
sation? A.  I  wouldn't  want  to  swear  at 
this  time  that  I  do ;  no,  sir.  Q.  You  remem- 
ber that  it  was  a  telephone  conversation?  A. 
It  seems  to  me  that  we  did  have  some  tele- 
phone conversation,  but  I  don't  remember 
what  it  was.  That  is  my  best  recollection  at 
this  time.' 

"After  this  there  was  a  conversation  be- 
tween Mr.  Lamar  and  Mr.  Eugene  P.  Locke, 
in  the  course  of  which  Mr.  Lamar  was  in- 
formed again  that  the  company  would  pay 
principal  and  interest,  but  not  attorney's 
fees  nor  damages,  and  Mr.  Lamar  offered  to 
accept  such  payment  and  leave  open  for  liti- 
gation the  question  of  attorney's  fees  and 
damages,  which  offer  was  declined  by  Locke 
&  Locke.  The  next  thing  that  happened  was 
the  Institution  of  this  suit,  November  22, 
10(£.  Mr.  Locke  learned  of  the  filing  of  the 
suit  by  seeing  it  In  the  list  of  new  suits  in 
the  morning  News  on  the  morning  of  Novem- 
ber 23d.  Soon  after  reaching  his  office,  he 
wrote  a  letter  of  tender  to  Crawford,  Lamar 
&  Crawford,  and  went  to  the  office  of  that 
firm  with  the  letter  and  $5,075  in  currency, 
and  made  a  tender  of  that  amount  in  full 
settlement  dt  the  claim,  as  shown  by  the 
letter.  Mr.  Lamar,  to  whom  the  tender  was 
made,  said  that  he  did  not  feel  authorized 
to  accept  the  money  at  that  time,  but  would 


confer  with  Col.  Crawford  and  their  client 
about  the  matter.  The  next  morning  a  let- 
ter was  received  In  reply  from  Crawford, 
Lamar  &  Crawford.  The  two  letters  above 
referred  to  are  as  follows: 

"  'Nov.  23,  1905.  Messrs.  Crawford,  Lamar 
&  Crawford,  Attorneys  of  Record  for  Lee 
Maner,  Dallas,  Texas — Gentlemen:  No.  933, 
Maner  v.  Penn  Mutual.  We  tender  you 
herewith  the  sum  of  five  thousand  seventy- 
five  dollars.  In  full  payment  of  policy  No. 
282,557,  issued  under  date  of  November  5, 
1904,  by  the  Penn  Mutual  Life  Insurance 
Company  to  Franklin  B.  Maner,  in  favor  of 
his  wife,  Lee  Maner.  This  we  do  In  pursu- 
ance of  our  offer  made  to  you  on  October  20, 
1906,  in  conversation,  and  repeated  on  Oc- 
tober 26,  1905,  by  letter,  to  pay  said  policy 
in  full,  notwithstanding  any  legal  defense 
which  might  exist,  whereby  legal  liability 
thereunder  ivould  be  defeated.  Tours  very 
truly,  Locke  &  Locke,  Attorneys  for  the  Penn 
Mutual  Life  Insurance  Company.' 

"'Dallas,  Texas,  Nov.  23,  1905.  Messrs. 
Locke  &  Locke,  Attys.  for  the  Penn  Mutual 
L.  I.  Co.,  Dallas,  Texas — Gentlemen:  We 
have  your  letter  of  the  23d  inst,  notifying 
us  of  tender  of  $5,075  in  full  payment  of  poli- 
cy, as  follows:  "We  tender  you  herewith 
the  sum  of  five  thousand  seventy-five  dollars, 
in  full  payment  of  policy  No.  282,557,  Issued 
under  date  of  November  6,  1904,  by  the  Penn 
Mutual  Life  Insurance  Company  to  Franklin 
B.  Maner,  In  favor  of  his  wife,  Lee  Maner" 
(quoted  from  your  letter  of  this  date).  You 
state  this  is  done  in  pursuance  of  otTer  made 
to  us  October  20th  and  repeated  in  your  let- 
ter of  October  26,  1905.  We  deny  the  cor- 
rectness of  this  statement.  We  presume  you 
knew  this  morning,  before  you  made  any 
tender  or  wrote  your  letter  of  this  date,  that 
suit  had  been  filed  on  the  policy  in  question 
on  the  22d  Inst  We  brought  this  suit  be- 
cause we  have  been  unable  to  obtain  a  fair 
settlement  of  this  claim.  Tours  truly,  Craw- 
ford, Lamar  &  Crawford,  Attorneys.  Die. 
WLC/L.' 

"One  of  the  printed  instructions  on  the 
blank  furnished  by  the  company  for  the  mak- 
ing of  proofs  of  death  reads  as  follows:  'The 
Intervention  of  any  third  person  is  not  nec- 
essary for  the  collection  of  the  claim,  and 
the  payment  to  any  person  of  a  commission 
for  services  In  regard  thereto  Is  entirely  un- 
necessary.' Over  the  objection  of  the  defend- 
ant, the  plaintiff  proved  by  the  witness  Mau- 
rice E.  Locke  that  it  was  the  custom  of  the 
company,  where  there  were  no  complications 
of  any  kind,  to  make  payment  of  policies 
through  the  local  agencies  by  sending  checks 
in  favor  of  the  beneficiaries  to  be  surrender- 
ed in  exchange  for  the  policies.  Over  a  like 
objection,  the  plaintiff  made  substantially 
the  same  proof  by  the  witness  W.  E.  Brown. 
On  October  10  or  11,  1905,  the  plaintiff, 
through  her  agent,  W.  H.  Coffman,  employed 
the  law  firm  of  Crawford,  Lamar  &  Craw 
ford,  now  Crawford  &   Lamar,  of  Dallas, 
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Tez.,  to  attempt  to  collect  this  and  the  other 
two  iK)Iicie8  issued  by  the  defendant  com- 
pany upon  the  life  of  Dr.  Maner,  and  paid 
them  a  retainer  of  |500.  It  was  shown  by 
the  testimony  of  Mr.  Ixx^e  that  he  did  not 
attempt  or  ofFer  to  deliver  the  $5,000  check 
sent  him  by  the  defendant  to  the  plaintiff  in 
person,  or  to  any  one  representing  her.  It 
was  also  shown  by  the  same  witness  that, 
while  he  told  Col.  Crawford,  on  October  20tb, 
that  be  had  the  money  to  pay  the  $5,000 
policy  Involved  In  this  case,  he  did  not  then, 
or  at  any  other  time,  disclose  to  Col.  Craw- 
ford, or  the  plaintiff,  or  any  other  r^re- 
sentative  of  hers,  that  be  had  in  bis  posses- 
sion the  $5,000  check ;  and  he  testified  that 
one  of  his  reasons  for  withholding  such  in- 
formation was  for  the  purpose  of  effecting 
a  compromise  or  settlement  as  to  all  three  of 
the  policies. 

"Other  questions  are  presented  which  are 
not  certified,  and  therefore  the  facts  pertain- 
ing to  them  are  not  stated. 

"With  the  foregoing  statement  and  expla- 
nation, the  Court  of  Civil  Appeals  certifies 
to  the  Supreme  Court  for  decision  these  ques- 
tions: 

"(1)  Do  the  facts  and  evidence  set  out 
above  show  such  demand  by  appellee  and  re- 
fusal to  pay  by  appellant  as  rendered  it 
proper  for  the  trial  court  to  Instruct  a  ver- 
dict for  appellee  for  statutory  damages  and 
for  10  per  cent  attorney's  fees,  assuming 
that  in  all  other  respects  the  clear  and  un- 
disputed facts  showed  that  she  was  entitled 
to  recover  such  damages  and  attorney's  fees? 

"(2)  If  the  first  question  be  answered  In 
the  negative,  then  should  the  question  of 
demand  and  refusal  have  been  submitted 
as  a  question  of  fact  to  the  Jury,  or  should 
the  court  have  instructed  a  verdict  for  ap- 
pellant upon  the  Subject  of  damages  and  at- 
torney's fees?" 

To  the  first  question  we  answer,  yes.  The 
right  of  the  appellee  to  recover  12  per  cent 
damages  and  attorney's  fees  in  this  case 
depends  upon  the  sufficiency  of  the  demand 
for  payment  made  by  her  attorneys,  Craw- 
fard,  Lamar  ft  Crawford.  If  the  statute  was 
complied  with,  then  she  is  entitled  to  re- 
cover the  damages  and  attorney's  fees;  oth- 
erwise, not  The  following  article  of  the 
Revised  Statutes  prescibes  the  demand  to  be 
made:  "Art  3071.  In  all  cases  where  a  loss 
occurs  and  the  life  or  health  insurance  com- 
pany liable  therefor  shall  fail  to  pay  the 
same  within  the. time  specified  in  the  policy, 
after  demand  made  therefor,  such  company 
shall  be  liable  to  pay  the  holder  of  such 
policy,  in  addition  to  the  amount  of  the  loss, 
twelve  per  cent  damages  on  the  amount  of 
such  loss,  together  with  all  reasonable  at- 
torney's fees  for  the  prosecution  and  collec- 
tion of  Budi  loss."  After  waiting  for  some 
months  for  a  settlement  of  her  claim,  Mrs. 
Maner,  through  her  agent,  Mr.  Coffman,  em- 
ployed Crawford,  Lamar  &  Crawford,  of  Dal- 
las, to  collect  the  policy.    On  the  11th  day  of 


October,  1906,  the  attorneys  addressed  to  the 
Insurance  company  at  its  home  office  in 
Philadelphia  the  foUowtag  letter:  "Dallas, 
Texas,  Oct  11th,  1906.  The  Penn  Mutual 
Life  Ins.  Co.,  Philadelphia,  Pa. — Gentlemen: 
Mrs.  Lee  Maner,  widow  of  Dr.  P.  B.  Maner, 
of  Itasca,  Hill  Co.,  Texas,  has  placed  In  our 
hands  for  collection  yonr  three  (3)  policies 
Nos.  282,557,  291,544,  and  294.031  on  the  life 
of  Dr.  Franklin  B.  Maner.  Yon  have  hereto- 
fore received  proofs  of  death.  As  the  statutes 
of  Texas  provide  for  attorney's  fees  and  a 
penalty  In  case  of  suit  we  think  It  conrteous 
and  fair  to  you  to  notify  you  and  request  pay- 
ment in  advance  of  litigation.  Very  respectful- 
ly yours,  Crawford,  Lamar  ft  Crawford,  At- 
torneys. Die.  WLC/L."  The  insurance  com- 
pany acknowledged  receipt  of  this  letter  and 
sent  to  its  attorneys,  Locke  ft  Locke,  of  Dal- 
las, a  draft  for  the  amount  of  the  policy, 
leaving  It  to  the  attorneys  to  do  as  th^ 
might  deem  best  with  regard  to  the  payment 
The  attorneys  for  the  company  did  not  dis- 
close to  Mrs.  Maner's  attorneys  the  fact  that 
they  had  the  draft,  but  entered  Into  negotia- 
tions with  them  with  regard  to  the  comprom- 
ise of  this  policy  and  two  others;  but  the 
parties  failed  to  agree,  and  on  the  22d  day  of 
November,  1906,  suit  was  filed  upon  the  pol- 
icy for  $5,000  claiming  damages,  interest  and 
attorney's  fees.  On  the  next  day,  the  23d  of 
November,  Locke  ft  Locke  tendered  to  the 
attorneys  of  Mrs.  Maner  $5,075,  being  the 
principal  of  the  policy  and  6  per  cent  inter- 
est thereon. 

The  sole  question  before  ns  Is:  Did  the 
letter  of  Crawford,  Lamar  ft  Crawford  con- 
stitute such  a  demand  as  Is  required  by  ar- 
ticle 3071,  above  copied?  Bouvier  defines  the 
word  "demand"  thus:  "A  requisition  or  re- 
quest to  do  a  particular  thing  specified  under 
a  claim  of  right  on  the  part  of  the  persons 
requesting."  9  Am.  ft  Eng.  Ency.  Law,  p. 
198.  A  demand  being  a  request  to  do  a  par- 
ticular thing  specified  under  a  claim  of  right 
it  follows  that  a  request  to  do  the  same  thing 
under  the  same  claim  of  right  wonld  be* 
equivalent  to  a  demand  for  the-  same  thing. 
The  letter  which  expressed  the  request  did 
so  under  a  claim  of  right  In  favor  of  Mrs. 
Maner  against  the  intiurance  company,  and 
requested  the  performance  of  a  partlcnlar 
thing;  that  is,  the  payment  of  the  money 
due  to  her  upon  the  policy.  If  the  word  "de- 
mand" had  been  used.  Instead  of  "request" 
the  company  would  not  hsve  more  definitely 
understood  that  the  money  was  then  and 
there  donanded,  and  tha*-  a  failure  to  pay 
the  money  would  result  (n  a  suit  upon  which 
the  damages  and  attorney's  fees  would  ac- 
crue. It  does  not  matter  in  what  terms  the 
demand  may  be  couched.  The  substance  of 
it  is  that  there  is  an  assertion  of  a  right  and 
a  demand  for  the  recognition  and  perform- 
ance of  the  obligation  upon  which  sudi  rl^t 
rests.  The  fact  that  the  attorneys  for  the 
Insurance  company  proffered  to  pay  the  prin- 
cipal and  6  per  cent  interest  before  the  suit 
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was  brought  does  not  affect  the  question,  be- 
cause there  was  no  actual  tender  of  the  mon- 
ey, and,  aa  It  appears  from  the  statement, 
the  time  had  elapsed  within  which  the  mon- 
ey should  have  been  paid  according  to  the 
terms  of  the  policy.  Therefore,  upon  the  de- 
mand and  failure  of  the  company  to  make 
payment,  the  right  to  damages  and  attor- 
ney's fees  accrued  and  became  as  much  a 
iwrt  of  the  claim  as  the  principal  and  the 
Interest,  and  nothing  done  thereafter  by  the 
Insurance  company  could  divest  that  right 


KAMPMANN  v.  ROTHWELL  et  al. 
(Supreme  Court  of  Texas.    May  6,  190B.) 

1.  MtJNioiPAL  CoBPOBATiOHS  —  Negligence— 
Acts  Constitdtihg  Neglioence  —  Rspaibs 
TO  Sidewalk— Pbbsonb  Liable— Acts  of 
Independent  C3onteactob. 

Where  a  proi>erty  owner  contracts  for  re- 
pairs to  a  street  or  sidewalk,  which  necessarily 
constitutes  an  obstruction  in  the  street,  render- 
ing it  dangerous  for  travel  unless  i>roperIy 
guarded  and  protected,  he  is  liable  for  injuries 
resulting  from  such  obstruction,  ^ven  though  he 
hires  an  independent  contractor  to  do  the  work. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  86,  Municipal  Corporations,  {§  1684,  1688.] 

2.  Sake. 

Where  defendant  employed  independent  con- 
tractors to  repair  the  sidewalk  before  her  house, 
they  were  required  to  do  whatever  the  law  re- 
quired defendant  to  do  in  making  the  repairs, 
and  where  the  contractors  placed  boards  over 
the  sidewalk  after  repairing  It,  which  necessari- 
ly obstructed  travel,  they  were  bound  to  take 
notice  that  persons  would  walk  over  the  side- 
walk and  would  be  liable  to  sustain  injury,  and 
on  their  failure  to  properly  guard  the  place  by 
lighting  it,  or  by  placing  a  railing  around  It, 
both  the  contractors  and  defendant  who  employ- 
ed them,  were  liable  for  resulting  injury. 

SBid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  36,  Municipal  Oorporations,  {§  1684,  1688.] 

9.  INDEUNITT— LlABILITT  OF  PKBSON  CAUSING 
INJX7BT  TO  PKBSON  PBIHABILT  LIABLE— OoN- 
TBACTOB   TO    OWNEB   OF   PBOPEBTT. 

Whether  persons  employed  by  a  property 
owner  to  repair  a  sidewalk  were  independent 
contractors  or  whether  they  were  servants,  in 
doing  the  work,  they  were  liable  for  any  sum  the 
owner  was  compelled  to  pay  for  injuries  result- 
ing from  their  negligence  in  performing  the 
work. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indemnity,  {  29.] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District. 

Personal  injury  action  by  I.  N.  Rothwell 
against  Elizabeth  S.  Eampmann,  with  a  cross- 
action  by  defendant  against  Fitzgerald  & 
Basille.  Judgment  by  the  Court  of  Civil  Ap- 
peals (107  S.  W.  120)  for  Rothwell  against 
ilefendant  Kampmann,  and  Judgment  in  the 
croes-action  for  the  firm,  and  Kampmann 
brings  error.  Judgment  for  Rothwell  affirm- 
ed, and  judgment  for  the  firm  in  the  cross- 
action  teversed,  and  Judgment  directed  for 
plaintiff  therein. 

Denman,  Franklin  &  McOown,  for  plain- 
tiff in  error.  Houston  Bros.,  R.  J.  Boyle,  and 
Nat.  B.  Jones,  for  defendants  in  error. 

109S.W.-6» 


BROWN,  J.  Mrs.  Eampmann  owned  a 
home  in  San  Antonio  situated  at  the  south- 
east comer  of  Fourth  street  and  Avoiue 
E.  Some  time  anterior  to  the  date  of  Roth- 
well's  injury  Mrs.  Kampmann  employed  Fitz- 
gerald &  Basille  upon  terms  which  made  them 
independent  contractors  to  build  a  sidewalk 
in  front  of  her  property,  and  they  did  con- 
struct It  in  accordance  with  and  under  the 
said  contract.  Sometime  thereafter  a  break 
appeared  In  the  sidewalk,  and  Mre.  Kamp- 
mann called  upon  the  contractors,  Fitzgerald 
&  Basille,  to  repair  It,  claiming  that  they 
should  do  80  under  the  contract  for  its  con- 
struction, and  refused  to  pay  them  anything 
for  It  and  did  not  pay  them  anything  for  the 
repair.  Fitzgerald  &  Basille  denied  their 
obligation  to  repair  the  work,  and  claimed 
that  the  break  had  occurred  by  reason  of 
Mrs.  Kampmann  turning  water  upon  It;  but 
they  finally  did,  without  any  further  contract, 
proceed  to  make  the  r^alrs  of  the  walk  at 
the  place  pointed  out  Mrs.  Kampmann  gave 
no  directions  as  to  how  the  work  should  be 
done,  or  anything  connected  with  it,  except 
to  point  out  the  place  where  it  was  to  be  done. 
The  contractors  took  out  a  section  of  the  side- 
walk, about  six  feet  long,  and  replaced  it  with 
fresh  cement  and  concrete,  and,  in  order  to 
protect  it  from  injury  by  persons  walking 
over  it,  laid  planks  lengthwise  upon  It  The 
walk  was  on  the  side  of  a  public  street  run- 
ning in  front  of  Mrs.  Kampmann's  property, 
which  was  a  public  highway  In  the  city  of 
San  Antonio.  There  was  no  guard  rail  or 
other  protection  placed  around  the  said  side- 
walk to  prevent  persons  from  walking  upon 
it,  nor  was  there  any  light  or  signal  placed 
there  to  notify  pedestrians  of  the  existence 
of  the  planks  on  the  sidewalk.  Rothwell 
was  passing  along  the  sidewalk  at  night,  and, 
not  observing  the  obstruction  upon  the  side- 
walk, fell  over  the  ends  of  the  planks,  Infilct- 
ing  upon  himself  serious  Injury,  which,  for 
the  purposes  of  this  opinion,  are  not  neces- 
sary to  describe.  Rothwell  brought  suit 
against  Mrs.  Kampmann  for  damages  on  ac- 
count of  the  said  injuries,  and  she  pleaded 
over  against  Fitzgerald  &  Basille  to  make 
them  responsible  for  any  damage  that  she 
might  have  to  pay.  The  case  was  tried  be- 
fore a  Jury,  and  the  court  instructed  the  jury 
to  return  a  verdict  In  favor  of  Fitzgerald 
&  Basille,  and  submitted  the  case  upon  the 
charge  against  Mrs.  Kampmann,  whereupon 
the  jury  returned  a  verdict  as  directed  In 
favor  of  Fitzgerald  &  Basille,  and  also  a 
verdict  against  Mrs.  Kampmann  in  favor  of 
the  plaintiffs. 

Setting  aside  the  issue  presented  by  the 
parties  as  to  whether  the  ordinance  of  the 
city  of  San  Antonio  applied  to  Mrs.  Kamp- 
mann with  regard  to  this  work,  and  also  as- 
suming that  Fitzgerald  &  Basille  were  inde- 
pendent contractors,  we  must  hold  that  Mrs. 
Kampmann  was  liable  to  Rothwell  for  the 
injury  caused  by  the  negligence  of  the  con- 
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tractors  In  falling;  to  place  a  signal  or  guard 
at  the  place  where  Mrs.  Kampmann's  side- 
walk was .  repaired,  whereby  Rothwell,  in 
passing  upon  the  sidewalk,  a  public  high- 
way, received  his  injury.  The  rule  of  law 
applicable  to  this  ease  is  aptly  stated  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Robbins  v.  Chicago  City,  4  Wall.  678, 
(18  L.  Ed.  427).  That  court  said:  "The 
party  contracting  for  the  work  was  liable 
♦  ♦  *  where  the  work  to  be  done  necessar- 
ily constituted  an  obstruction  or  defect  in 
the  street  or  highway  which  rendered  it  dan- 
gerous as  a  way  for  travel  and  transporta- 
tion, unless  properly  guarded  or  shut  out 
from  public  use;  that  In  such  cases  the 
principal  for  whom  the  work  was  done  could 
not  defeat  the  Just  claim  •  •  •  of  the 
injured  party  by  proving  that  the  work  whlcta 
constituted  the  obstruction  or  defect  was 
done  by  an  Independent  contractor.  •  »  • 
Where  the  obstruction  or  defect  which  o<h 
casioned  the  injury  results  directly  from  the 
acts  which  the  contractor  agrees  and  is  au- 
thor!^ to  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  those 
acts  is  equally  liable  to  the  injured  party." 
Chicago  V.  Robbins,  2  Blac*  (U.  S.)  426,  17  L. 
Ed.  298;  Penny  v.  Wimbleton  Dlst.,  2  Q.  B. 
Dlv.  72;  Chesapeake  &  O.  C.  Co.  v.  Com- 
missioners, 67  Md.  201,  40  Am.  Rep.  430; 
C.  C.  Bridge  Co.  v.  Stelnbrock,  61  Ohio  St 
215,  55  N.  E.  618.  76  Am.  St.  Rep.  375.  Fit* 
gerhld  &  Basille  being  indei)endent  contract- 
ors— that  is,  doing  the  work  without  super- 
vision on  the  imrt  of  Mrs.  Eampmann — were 
required  to  do  whatever  the  law  required 
Mrs.  Kampmann  to  do  in  repairing  that  part 
of  the  sidewalk,  and,  according  to  the  testi- 
mony, tiielr  work  was  not  complete  until  they 
bad  put  the  protection  of  the  planks  over  the 
new  cement  to  protect  it  from  impressions 
which  would  be  made  by  those  who  might 
walk  over  it.  To  state  the  facts  shows  that 
the  planks  as  they  are  described,  nailed  to  a 
cross-piece  at  each  end,  and  extending  for 
six  feet  along  the  sidewalk,  necessarily  ob- 
structed the  travel  by  footmen  upon  that 
sidewalk,  and  thus  it  is  brought  within  the 
rule  laid  down  as  quoted  above.  It  is  a 
matter  of  such  common  knowledge  as  to  re- 
quire the  contractors  to  take  notice  of  it 
that  the  sidewalk  would  be  used  by  pedes- 
trians at  night,  and  that  one  who  had  no 
notice  of  the  existence  of  such  an  obstruction 
would  be  liable  to  stumble  upon  it  Just  as 
Rothwell  did  and  thereby  sustain  an  injury. 
It  becomes  the  duty  therefore  of  the  con- 
tractors to  guard  against  such  an  event  by 
placing  guards  around  the  work  so  as  to 
prevent  persons  passing  over  the  sidewalk 
from  coming  in  contact  with  the  obstruction, 
or  by  placing  lights  near  by  so  as  to  notify 
persons  who  might  be  passing  of  the  existence 
of  such  obstruction.  Nothing  of  this  kind 
was  done  in  this  instance,  therefore  the 
linbllity  of  Mrs.  Kampmann  and  of  the  con- 
tractors Is  beyond  question. 


Whether  Fitzgerald  ft  Basille  were  Inde- 
pendent contractors  or  were  servants  of  Mrs. 
Kampmann  in  doing  the  work,  they  are  liable 
for  any  sum  that  Mrs.  Kampmann  may  be 
compelled  to  pay  on  account  of  injuries  to 
the  plaintiff  occasioned  by  the  negligence  of 
Fitzgerald  &  Basille  in  performing  the  work 
which  they  had  engaged  to  do.  When  they 
undertook  to  repair  the  sidewalk  without 
any  supervision  or  direction  on  the  part  of 
Mrs.  Kampmann  it  was  their  duty  to  use 
ordinary  care  to  guard  all  persons  who  might 
be  using  the  sidewalk  from  injury.  As  we 
have  already  stated,  if  in  the  performance 
of  their  duty,  they  placed  an,  obstruction  in 
the  street,  and  that  obstruction  was  of  such 
a  character  as  to  be  dangerous  to  persons 
passing  by  unless  guarded  from  their  use  by 
proper  railing  or  other  protection,  or  that 
they  should  have  proper  notice  of  its  exist- 
ence, their  contract  to  repair  placed  upon 
them  the  duty  to  observe  the  rights  of  the 
public  in  the  sidewalk  Just  the  same  as  it 
rested  upon  Mrs.  Kampmann.  Robbins  v. 
Chicago,  4  Wall  (U.  S.)  678,  18  L.  Ed.  427 : 
20  Am.  A  Eng.  Ency.  51 ;  Smith  v.  Foran.  43 
Conn.  244,  21  Am.  Rep.  647 ;  Zulkee  v.  Wing, 
20  Wis.  408,  91  Am.  Dec.  425. 

It  is  objected  by  counsel  for  Fitzgerald  & 
Basille  that  there  is  neither  pleading  nor 
evidence  to  show  any  liability  on  their  part 
to  Mrs.  Kampmann  for  what  she  may  be  com- 
pelled to  pay.  The  plea  of  Mrs.  Kampmann 
against  Fitzgerald  &  Basille  is  somewhat 
meager  in  its  allegation  of  fact,  but  there 
was  no  exception  to  the  plea  presented  to 
the  court,  nor  was  there  any  objection  to 
the  evidence  when  offered.  The  pleading 
is  BuflScient  to  require  the  court  to  submit  the 
Issue  to  the  Jury. 

It  Is  ordered  that  the  Judgment  in  favor 
of  I.  N.  Rothwell  against  Elizabeth  Kamp- 
mann be  alflrmed,  and  that  Rothwell  recover 
all  costs  of  all  the  courts  against  Elizabeth 
S.  Kampmann.  It  is  further  ordered  that 
the  Judgments  of  the  district  court  and  Court 
of  Civil  Appeals  in  favor  of  Fitzgerald  & 
Basille  against  Elizabeth  Kampmann  be  re- 
versed, and  that  Elizabeth  S.  Kampmann 
recover  from  Fitzgerald  &  Basille  the  same 
sum  that  Rothwell  recovered  against  her. 
with  all  costs. 


DRENXAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

20,  1908.    On  Rehearing,  April  29,  1908.) 

1.  Cbiminai.    Law— AppBAjj—VKRDicrr  —  Con- 
clusiveness. 

On  appeal,  the  court  will  not  interfere  with 
a  verdict  of  conviction  rendered  on  conflicting 
evidence,  and  supported  by  the  testimony  for  the 
state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §{  3074-30S3.] 

2.  Sake  —  Record  —  Bnj,  or  Exceptions  — 
Questions  Pkesented. 

A  bill  of  exceptions  stated  that  accused  of- 
fered  to  prove  by  the  prosecutor  that  a  thin) 
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person  had  told  the  prosecutor  to  swear  to  any- 
thing that  would  convict  accused,  and  that  the 
prosecutor  had  approached  one  at  different  times 
and  told  him  that  he  had  better  swear  against 
accused  liecause  the  third  person  liad  said  so, 
and  that  an  objection  to  the  testimony  was  sus- 
tained. The  bill  was  signed  by  the  court  with 
the  statement,  "Refused,  because  bill  was  not 
true,  and  that  the  prosecutor  was  asked  the 
question  stated  in  the  bill  and  answered  'No.' " 
Held,  that  the  bill  of  exceptions  did  not  present 
matter  injurious  to  accused. 

3.  Same. 

A  bill  of  exceptions  complaining  of  the  re- 
jection of  testimony  must  show  the  object  and 
purpose  of  the  testimony,  or  the  error  complain- 
ed of  will  not  be  reyiewed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  i  2935.] 

4.  Save. 

Where  a  bill  of  exceptions  complaining  of 
the  exclusion  of  testimony  was  signed  by  the 
court  with  the  statement  that  the  bill  was  not 
correct,  and  that  no  such  transaction  took  place 
on  the  trial,  the  bill  cannot  be  considered. 

5.  Samb— New  Trial— Gbounds—Newlt  Dis- 

COVBBED  EiVIDENCE. 

A  motion  for  a  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  impeaching 
testimony. 

[Ed.  Note.— For  eases  in  noint.  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  tt  2331,  2332.] 
«.  Same— Vebdict— Impeachment  by  Jubobs. 
Jurors  cannot  attack  their  verdict  by  show- 
ing what  they  might  or  might  not  Iiave  done  un- 
der supposable  circumstances,  or  had  certain  evi- 
dence been  before  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  K  2392,  2393.] 

7.  Same— Bill  of  ExcBpnoRa — Acceptawce 
OF  Bill  of  Exceptions  Signed  bt  Coubt— 
Effect. 

One  accepting  and  filing  a  bill  of  exceptions 
signed  by  the  conrt  cannot  contradict  it  by  bills 
of  exceptions  proven  by  bystanders. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Lew,  {  2S90.] 

8.  Same— Evidence— Admibsibilitt. 

Where,  on  a  trial  for  assault  with  intent  to 
mnrder,  it  appeared  that  prosecutor  was  a  ten- 
ant of  a  third  person  who  did  not  testify  and 
who  bad  nothing  to  do  with  the  case,  the  ex- 
clusion of  evidence  of  what  the  third  person  had 
said  was  not  erroneous. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  950.] 

On  Rehearing. 

9.  Same— Bill  of  Exceptions— Statutes. 

The  statutes  relating  to  the  extension  of 
time  in  which  to  prepare  and  file  statements  of 
fact  and  bills  of  exceptions  impose  more  than 
ordinary  diligence  on  persons  seeking  to  have 
such  documents  filed  after  adjournment  of  court, 
and  affidavits  attacking  the  failure  to  procure 
such  papers  filed  for  consideration  on  appeal 
onl^  refer  to  questions  of  diligence  in  securing 
their  approval  and  having  them  filed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {g  2857-2860.] 

10.  Same. 

The  attorney  for  accused  prepared  and 
filed  bills  of  exceptions  and  presented  them  to 
the  judge  for  approval  and  to  the  district  attor- 
ney for  consideration.  The  judge  modified  the 
bills  and  then  signed  and  filed  them.  The  bills 
were  filed  in  time.  The  attorney  for  accused 
paid  no  attention  to  them  after  his  presentation 
of  them  to  the  judge,  and  he  permitted  them  to 
be  filed  and  incori>orBted  in  the  record.  HeU, 
that  the  bills  as  prepared  by  the  court  were  ac- 
cepted by  accused. 


Appeal  from  District  Court,  De^ta  County ; 
R.  L.  Porter,  Judge. 

J.  W.  Drennau  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals.  Af- 
firmed. 

Aubrey  T.  Stell,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murd«r.  Along  about  the 
27th  day  of  December,  1906,  there  was  an  en- 
tertainment at  the  house  of  Allen  Lane  for 
the  benefit  of  children.  Appellant  and  a  lot 
of  others  with  him  in  a  wagon,  uninvited, 
went  to  the  place.  Tom  Carlisle  and  another 
party  finally  got  Into  trouble  in  the  yard. 
The  alleged  injured  party,  Lane,  who  owned 
the  premises  went  out  and  insisted  they  stop 
It.  They  stated  that  they  were  not  fighting, 
but  only  playing  in  a  scuffle.  Stanley  inter- 
fered In  the  matter,  and  the  altercation 
brought  on  a  fight  between  Lane  and  Stanley. 
While  this  fight  was  in  progress,  appellant, 
under  the  state's  theory,  ran  up  behind  Allen 
Lane  and  stabbed  him  in  the  back  rather  a 
serious  cut.  Appellant  denied  and  sought  to 
prove  that  be  did  not  do  the  stabbing.  With- 
out going  further  Into  tbe  testimony,  it  is 
sufficient  to  state  that  there  was  an  issue 
sharply  drawn,  and  with  more  or  less  strength 
presented  from  either  standpoint.  If  the 
state's  theory  supported  by  its  testimony  is 
correct,  the  jury  were  right  In  their  verdict. 
Having  a  right  to  settle  that  question,  this 
court  will  not  Interfere.  This  is  not  a  case 
where  there  was  a  failure  of  teattmony,  but 
a  conflict. 

It  is  stated  in  bill  of  exceptions  No.  1  that 
the  defendant  offered  to  prove  by  the  state's 
witness  Lane,  the  assaulted  party,  that  be 
lived  on  the  farm  of  W.  F.  Ross  near  Pecan 
Gap,  and  that  Ross  bad  at  different  times 
told  this  witness  to  swear  to  anything  that 
would  convict  defendant  and.  further,  that 
Ross  was  furnishing  witness  provisions  for 
tbe  coming  year,  and  had  done  so  for  tbe  past 
two  years;  that  said  witness  Lane  had  ap- 
proached Gus  Morris,  Sr.,  at  different  times, 
and  told  bim  that  be  had  t>etter  swear  against 
tbe  defendant  herein  because  Mr.  Ross  said 
so.  Objection  was  urged  by  the  district  attor- 
ney and  sustained  by  tbe  court  This  bill  Is 
signed  by  tbe  court  with  tbe  following  state- 
ment: "Refused,  because  bill  of  exertions 
is  not  true,  the  witness  Allen  Lane  was  ask- 
ed tbe  question  stated  in  the  above  bill,  and 
over  tbe  state's  objection  answered  tbe  same 
'No.'  "  This  bill  was  accepted  by  tbe  appel- 
lant and  filed,  and  is  incorporated  in  the  rec- 
ord. From  this  qualification  and  statement  of 
tbe  judge,  it  is  made  to  appear  that  the  wit- 
ness answered  in  the  negative.  As  present- 
ed, there  is  no  reason  why  this  bill  should  be 
considered  as  in  any  way  presenting  injurious 
matter. 

Tbe  next  bill  recites  that  appellant  offer- 
ed to  prove  by  Gus  Morris,  Sr.,  a  state's 
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witness,  that  he  lived  on  W.  F.  Ross'  fanu, 
and  that  Robs  at  different  times  approached 
talm  and  demanded  that  he  swear  that  he  saw 
defoidant  on  the  night  of  the  difficulty  stab 
or  cot  Allen  Lane,  after  said  Morris  had  in- 
formed said  Robs  that  he  did  not  see  appel- 
lant or  any  one  else  do  the  cutting.  This  was 
objected  to  by  the  district  attorney  and  the 
testimony  rejected.  What  the  object  and  pur- 
pose of  this  testimony  was  is  not  stated,  nor 
shown  in  the  bill.  This  would  therefore  ren- 
der the  bill  insufficient.  We  do  not  under- 
stand how  the  statements  or  acts  of  W.  F. 
Ross  could  have  entered  into  the  examination 
of  the  witness  Morris,  for  nowhere  in  the  rec- 
orA  is  Ross  shown  to  have  testified,  or  been 
connected  with  the  case. 

Another  bill  is  reserved,  In  which  It  is 
stated  that  defendant  offered  to  prove  by  the 
same  witness  that  the  prosecutor,  Lane,  came 
to  him,  and  said,  "You  had  better  swear  that 
'Shack'  Drennan  cnt  me  that  night  of  the  dif- 
ficulty, because  Mr.  Ross  said  so,"  and  that 
the  said  Allen  Lane,  the  injured  party,  had  at 
different  times  come  to  lilm  (Gus  Morris,  Sr.) 
and  tried  to  get  him  to  swear  against  the  de- 
fendant by  telling  him  that  Mr.  Ross  said  for 
bim  to  swear  to  anything  to  convict  the  de- 
fendant The  object  and  purpose  of  this  tes- 
timony is  not  shown  or  stated.  The  bill,  how- 
ever, is  signed  by  the  court  with  the  state- 
ment that  the  bill  Is  not  correct,  and  that  no 
Bucb  transaction  took  place  on  the  trial  of  the 
case.  This  bill  was  accepted  with  this  qualifi- 
cation and  statement,  and  filed  as  a  part  of 
the  record.  As  the  matter  Is  presented,  we 
cannot  consider  the  bill,  and  under  the  state- 
ment of  the  court,  even  If  the  bill  was  perfect, 
there  Is  nothing  for  the  court  to  decide. 

Another  bill  is  incorporated  in  the  record 
which  states  that  the  district  attorney  re- 
marked In  his  argument,  "Dr.  Childa,  who  at- 
tended Allen  Lane,  is  not  here  this  morning, 
and  I  did  not  feel  like  holding  you  gentlemen 
here  waiting  on  another  witness,  so  I  cannot 
stiow  to  you  the  seriousness  of  the  wound, 
but  if  the  doctor  was  here  I  could  show  to 
you  that  the  defd&dant  meant  to  take  life  by 
the  wound  inflicted."  This  bill  is  signed  by 
the  court  with  the  statement  that  the  district 
attorney  did  not  make  use  of  any  such  lan- 
guage. With  this  statement  to  the  bill  it  can- 
not be  considered  as  presenting  the  question. 

There  was  a  blU  of  exceptions  reserved  to 
the  court's  overruling  the  motion  for  a  new 
trial  which  does  not  in  any  way  verify  any 
statement  in  said  motion.  An  objection  or  ex- 
ertion reserved  to  the  order  ot  the  court 
overruling  motion  for  new  trial  does  not  veri- 
fy or  add  any  strength  to  anything  contained' 
In  the  motion.  In  the  motion  for  new  trial  it 
is  alleged  that  there  was  newly  discovered  ev- 
ida>ce^  and  it  is  to  the  effect  that  Gus  Mor- 
ris, Sr.,  and  Gus  Morris,  Jr.,  would,  if  per- 
mitted, upon  a  new  trial  state  matters  that 
were  Impeaching  In  their  nature,  in  that  cer- 
tain witnesses  made  statemoits  ont  of  court 
contradictory  of  those  made  on  the  trial.    It 


is  unnecessary  to  consider  this  matter.  A  mo- 
tion for  new  trial  will  not  be  granted  on  the 
ground  that  newly  discovered  testimony  la 
impeaching. 

Bill  of  exceptions  No.  6  recites  that  after 
the  Jury  had  rendered  a  verdict,  the  defend- 
ant filed  his  amended  motion  for  new  trial, 
with  the  attached  affidavits  of  Alexander. 
Hooten,  Craig,  and  Jones,  who  were  Jurors 
who  tried  the  case,  as  well  as  the  statement 
of  Moore,  W.  El.  Hooten,  and  Frazler,  who 
were  also  Jurors  in  the  case,  that  if  the  tes- 
timony of  Morris,  Sr.,  and  Morris,  Jr.,  as 
above  stated,  had  been  before  them,  tbey 
would  not  have  been  In  favor  of  sending  ap- 
pellant to  the  penitentiary.  This  character  of 
attack  upon  the  verdict  of  the  Jury  by  Jurors  is 
not  permissible.  What  a  juror  might  or  might 
not  have  done,  under  certain  supposable  dr- 
cimistances,  or  had  certain  evidence  been  be- 
fore him,  and  matters  of  that  sort,  cannot  be 
considered  upon  a  motion  for  a  new  trial  for 
the  purpose  of  attacking  the  verdict  rendered. 

Appellant  undertook  to  file  two  bills  of  ex- 
ceptions, Nos.  3  and  4,  by  bystanders,  present- 
ing, or  attempting  to  present,  the  matters  set 
forth  In  the  bills  signed  by  the  court  and  al- 
ready alluded  to  in  the  previous  portion  of 
this  opinion.  These  two  bills,  we  suppose, 
were  undertaken  to  be  put  in  the  record  as 
bills  proven  by  bystanders.  They  do  not  com- 
ply with  the  law,  in  the  first  place;  and  in 
the  next  place,  having  accepted  and  filed  the 
bills  of  exceptions  given  by  the  court,  we  are 
of  opinion  that  appellant  could  not  attack 
said  bills.  Oneof  the  bills  presented  Is  hard- 
ly considered  as  even  controverting  or  con- 
tradicting one  of  the  bills  filed.  The  by- 
standers say  that  something  of  tbe  sort  occur- 
red, but  do  not  state  what  it  was  that  occur- 
red. Even  if  it  had  occurred,  stated  as 
strongly  as  contended  by  appellant.  It  would 
not  have  been  reversible  error,  for  it  refers 
to  the  matter  set  out  with  reference  to  tbe 
court  refusing  to  permit  appellant  to  ask 
some  of  the  witnesses  as  to  what  W.  F.  Ross 
had  said.  Rose  was  not  a  witness  In  the  case, 
and,  so  far  as  the  record  Is  concerned,  bad 
nothing  to  do  with  it,  otherwise  than  indirect- 
ly made  to  appear  that  he  was  tbe  landlord 
of  Allen  Lane  and  some  of  tbe  other  witness- 
es, 'ihere  is  a  conflict  in  tbe  evidence,  but 
the  jury  settled  tliis  question  against  appel- 
lant, and  we  see  no  reason  why  their  finding 
should  be  disturbed. 

The  Judgment  is  affirmed. 

On  Rdiearlug. 

At  the  recent  Dallas  term  the  judgment 
herein  was  affirmed,  and  the  case  is  now  be- 
fore us  on  motion  for  rehearing. 

Tbe  main  criticism  of  appellant  directed 
against  the  opinion  is  that  In  regard  to  some 
of  the  bills  of  exception  the  opinion  states 
that  appellant  accepted  the  bills  with  the 
qualifications  attached  to  them  by  the  Judge 
in  approving  said  bills.     His  contention  in 
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that  this  statement  In  tbe  opinion  Is  incor- 
rect, and  files  a  statement  of  tlie  clerk  of  the 
district  conrt  of  Delta  county  to  tbe  effect 
tbat  Jndge  Porter  sent  blm  through  the  mail 
from  Sulphur  Springs  tbe  statement  of  facts 
and  bills  of  exception,  these  matters  baying 
been  prepared  under  an  order  of  20  days  al- 
lowed for  that  pnrpose  after  the  adjourn- 
ment of  court  Tbe  attorney  for  appellant 
also  signs  a  statement  to  tbe  effect  that  he 
prepared  tbe  statement  of  facts  and  bills  of 
exception,  and  presented  them  to  Judge  Por- 
ter, the  trial  Judge,  for  approval,  and  con- 
sideration of  the  district  attorney.  That  both 
officers  were  In  Sulphur  Springs  holding  court 
at  the  time,  and  that  appellant's  attorney  did 
not  see  the  bills  of  exceptions,  and  in  his  af- 
fidavit makes  this  further  statement:  "That 
affiant  did  not  see  bills  of  exception  as  pre- 
sented to  the  Judge  and  attorney  until  after 
they  were  filed  by  tbe  district  clerk  on  the 
12tb  of  February."  We  are  of  opinion  that 
this  character  of  attack  cannot  be  made  upon 
tbe  record.  As  we  understand  tbe  different 
statutes  of  our  Legislature,  with  ref«'ence  to 
the  extension  of  time  in  which  to  prepare 
and  file  statements  of  fact  and  bills  of  excep- 
tion, more  than  ordinary  diligence  is  imposed 
upon  parties  seeking  to  bave  such  documents 
filed  after  adjournment  of  court,  and  the  af- 
fldaylts  attacking  tbe  failure  to  procure  such 
papers  filed  for  consideration  on  appeal  only 
refer  to  the  question  of  diligence  In  securing 
their  approval  and  having  them  filed,  and 
that  It  Is  tbe  duty  of  parties  seeking  to  have 
such  papers  filed  to  use  more  than  ordinary 
diligence.  These  papers  were  filed  within  the 
time.  It  is  made  to  appear  by  affidavit  of 
counsel  that  he  prepared  these  documents 
and  presented  same  to  tbe  district  Judge  for 
his  consideration  as  well  as  that  of  the  dis- 
trict attorney,  and,  so  far  as  bis  affidavit  is 
concerned,  be  paid  no  further  attention  to 
them,  and  fr<»n  tbe  standpoint  of  bis  affi- 
davit be  relied  upon  the  district  Judge  for 
further  attention  to  the  papers  and  their  dis- 
position. The  papers  were  filed  within  time, 
and,  it  seems,  sent  direct  by  the  judge  to  the 
district  clerk,  and  not  to  tbe  attorney  of  ap- 
pellant, nor  to  appellant  himself.  Having 
obtained  tbe  order,  it  was  incumbent  upon 
appellant  to  see  that  the  papers  were  filed 
as  he  desired  them  to  be  filed,  and  in  the 
condition  he  desired  them  to  be  filed  within 
tbe  time  allowed,  and  If  they  were  not,  and 
be  had  used  proper  diligence,  the  Judgment 
might  be  reversed  in  order  that  he  might 
have  the  benefit  on  appeal  of  such  papers  so 
that  his  case  might  be  properly  disposed  of. 
We  are  still  of  opinion  that  by  reason  of 
the  fact  that  appellant  and  his  attorney  fail- 
ed to  look  after  his  bills  of  exception,  and 
permitted  them  to  be  filed  and  incorporated 
in  tbe  record  and  sent  to  this  court  on  appeal 
without  any  further  notice  from  him,  that  it 
was  an  acceptance  of  tbe  bills  so  prepared  by 
tbe  conrt  As  this  seems  to  be  the  matter 
presented   as  the  reason  wby   a  rehearing 


should  be  granted,  we  are  of  opinion  there 
Is  no  reason  shown  why  the  affirmance  should 
be  set  aside.  The  motion  for  rehearing  is 
therefore  overruled. 

BROOKS,  J.,  absent 


STBPP  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11,  190a    On  Rehearing,  April  22,  1008.) 

1.  Cbiminai,  Law  —  CoNTiNUANCi:  —  Absknob 
o»  Witness— Statemkni  of  Facts— Suffi- 
ciency. 

On  a  motion  for  a  continuance,  on  tbe 
gronnd  of  the  absence  of  a  witness,  accused  stat- 
ed that  he  expected  to  prove  by  the  witness  that 
accused  wag  at  home,  in  company  with  tbe  wit- 
ness, on  the  night  and  morning  of  the  date  on 
which  the  offense  was  alleged  to  have  been  com- 
mitted. Held,  that  tbe  facts  were  too  general 
in  statement  to  warrant  consideration. 

2.  Sake— AfpeaI/— Pbbjudiciai,  Bbbob. 

In  a  trial  for  theft  of  a  bat,  the  admission 
of  testimony  of  complainant  that  some  parties, 
on  the  train  where  the  hat  was  stolen,  told  him 
who  took  it  was  not  prejudicial  to  defendant; 
the  name  of  the  party  taking  the  hat  not  being 
stated. 

3.  SAME^— Tbiai^-Miscondxjct  of  Jubt. 

In  sopport  of  defendant's  contention  of  mis- 
conduct of  the  jury  in  a  criminal  trial,  one  jnror 
testified  that  the  fact  that  defendant  did  not  tes- 
tify in  the  case  was  mentioned  by  the  jnry  dur- 
ing their  deliberations  on  their  verdict,  but  two 
other  jnrors  testified  that  if  the  fact  of  defend- 
ant not  testifying  was  mentioned,  they  did  not 
remember  it.  It  did  not  appear  whether  tbe 
mentioning  of  such  fact  was  before  or  after  tbe 
verdict    Held,  not  sufficient  to  show  misconduct. 

4.  liABCENT— SSVIOENCK. 

Where  an  information  alleged  that  defend- 
ant committed  the  theft  of  a  hat,  personal  proi>- 
erty  of  the  complaining  witness,  testimony  of 
witnesses,  as  to  tbe  character  of  tbe  property 
claimed  to  be  stolen  as  being  personal  property, 
was  not  prejudidaL 

On  Rehearing. 

5.  Cxnnn/A,  Law— Contintjancb— Dix-ioence. 

In  a  prosecution  for  a  theft  committed  in 
March,  it  appeared  that  on  April  23d  defendant 
caused  a  subpoena  to  issue  and  be  placed  in  the 
hands  of  the  sheriff  on  the  same  day,  and  that 
it  was  returned  executed  on  the  same  day,  but 
what  became  of  the  case  or  the  witnesses  at  the 
intervening  courts,  from  the  service  of  process 
to  the  trial  in  November,  was  not  stated.  Held. 
insufficient  to  show  diligence  authorizing  the 
granting  of  a  continuance  for  the  testimony  of 
the  witness  named  in  the  subpoena. 

6.  Save. 

In  a  trial  for  theft  defendant  applied  for 
a  continuance  on  the  ground  of  the  absence  of 
a  witness,  the  facts  expected  to  be  proved  being 
that  defendant  was  at  home,  in  company  with 
the  absent  witness,  on  the  night  and  morning  of 
the  12tb  of  March,  the  date  on  which  the  of- 
fense was  alleged  to  have  been-  committed.  It 
appeared  that  the  offense  was  committed  on  a 
train,  at  the  depot  in  the  town  where  defendant 
lived.  Held,  insufficient  to  warrant  the  grant- 
ing of  a  continuance,  since  defendant  could  have 
been  at  home  on  the  night,  and  even  in  the 
morning,  when  tbe  offense  was  committed,  and 
yet  have  been  at  the  depot  during  that  morning. 

7.  Judges— DiSQUAMFiCATiON. 

The  fact  that  a  judicial  officer  takes  the  af- 
fidavit of  a  party  chuging  another  with  the  com- 
mission of  an  offense  does  not  constitute  him 
counsel  in  the  case,  so  as  to  disqualify  him  for 
trying  it 
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8.   IRDICTUENT   AND    iNFOBltATION. 

Under  Code  Or.  Proc.  art.  467,  providing 
that  an  information  may  be  sworn  to  before  any 
ofiScer  authorized  to  administer  oaths,  and 
Sayles'  Ann.  Civ.  St.  1897,  art.  4,  providing  that 
all  oath8,  affidavits,  etc.,  required  67  law  may  be 
administered  by  any  judge  or  clerk  of  a  court  of 
record,  justice  of  the  peace,  or  notary  public 
within  the  state,  a  county  judge  is  authorized 
to  take  a  complaint  charging  another  with  an 
<^ense. 

Ap^al  from  Mitchell  County  Court ;  W.  B. 
Crockett,  Judge. 

Alcie  Stepp  was  convicted  of  theft,  and  ap- 
peals.   Affirmed. 

Thurmond  &  Sandusky,  for  appellant  V. 
3.  McCord,  Asat.  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  and  convicted  of  the  theft  of  a  hat,  the 
property  of  Bruce  Stevenson.  The  witness 
Stevenson  testifies  he  was  on  the  west-bound 
train  about  2  o'clock  in  the  morning  of  March 
12,  1907,  lying  back  In  a  seat,  with  his  hat 
partially  over  his  face,  shading  It  from  the 
light,  resting,  but  not  asleep.  Just  as  the 
train  pulled  out  of  the  station  at  Colorado, 
some  one  ran  through  the  coach  from  the 
front  end,  jerked  his  hat  off  his  face,  run 
through  the  car,  jiunped  ott  at  the  back  end, 
and  run  around  behind  some  freight  cars  that 
were  standing  nearby.  He  chased  the  party, 
but  failed  to  catch  him,  as  the  "train  -was 
pulling  out."  When  he  reached  Big  Springs, 
a  station  west  of  Colorado,  he  phoned  the 
officers  to  watch  out  for  this  party.  Appel- 
lant was  arrested  about  11  or  12  o'clock  that 
day.  Appellant,  when  arrested,  had  the  hat 
in  possession.  The  hat  was  thoroughly  iden- 
tified. Appellant  introduced  no  evidence,  and 
made  no  statement  in  regard  to  the  matter. 
The  conviction  occurred  In  November;  the 
theft  having  occurred  In  March.  When  the 
case  was  called  for  trial,  appellant  sought  a 
continuance  for  the  testimony  of  Romaln. 
The  diligence  is  thus  stated:  "On  the  23d 
of  April,  1907,  appellant  caused  a  subpoena 
to  issue,  and  placed  the  same  in  the  hands  of 
the  sheriff  of  Mitchell  county  on  the  same 
day.  It  was  returned  executed  on  the  same 
da7."  This  is  all  the  diligence  shown.  What 
became  of  the  case  or  the  witness  at  the  In- 
tervening courts  from  the  service  of  process 
until  the  trial  In  November  is  not  stated,  nor 
is  It  shown  or  stated  in  the  application  wheth- 
er this  is  the  first  or  a  subsequent  applica- 
tion. The  facts  expected  to  be  proved  are 
thus  stated:  "That  this  defendant  was  at 
home,  In  company  with  this  witness,  on  the 
night  and  morning  of  the  12th  of  March,  1907, 
the  time  alleged  in  the  Information  herein 
that  the  ofl^ense  was  committed."  The  facts 
are  too  general  in  statement  We  do  not 
think  the  court  erred  In  refusing  to  continue 
the  case. 

Another  bill  of  exceptions  states  that, 
while  the  witness  Stevenson  was  testifying, 
be  was  asked  by  state's  counsel  if  he  knew 
who  took   his   hat.     The   witness   answered 


that  some  i>arties  on  the  train  told  him  who 
he  was.  This  was  objected  to  as  hearsay.  As 
presented,  there  is  no  merit  shown.  The 
name  of  the  party  Is  not  given,  and  the  only 
fact  stated  Is,  If  It  be  a  fact,  that  some  par- 
ties on  the  train  Informed  Stevenson  who  the 
man  was  that  took  his  hat,  but  the  witness 
did  not  state  who  he  was. 

Another  bill  recites  that  appellant  asked 
the  court  to  hear  evidence  from  the  Jury,  in 
regard  to  alleged  misconduct  on  their  part  In 
arriving  at  a  verdict,  when  came  Clarence 
Prichard,  who  testified  that  he  was  a  mem- 
ber of  the  Jury,  and  the  fact  that  the  defend- 
ant did  not  take  the  stand  and  testify  in  the 
case  was  mentioned  by  the  Jury  during  their 
deliberations  upon  their  verdict.  This  bill  Is 
approved  with  the  statement  that  there  were 
two  other  Jurors,  who  tried  the  defendant, 
examined  by  him  on  his  motion  for  a  new 
trial,  under  oath,  and  both  of  whom  stated 
that  if  the  fact  of  defendant  not  testifying 
was  mentioned  in  the  deliberations  of  the  Ju- 
ry, they  did  not  remember  it  We  have  held 
that,  where  the  fact  of  the  failure  of  a  de- 
fendant to  testify  was  discussed  by  the  Jury 
In  their  retirement,  the  error  would  consti- 
tute a  ground  for  a  new  trial,  but  this  bill  la 
not  sufficient,  In  our  Judgment,  to  raise  the 
question.  Three  Jurors  testified,  one  of  them 
stating  that  the  fact  that  appellant  did  not 
testify  was  mentioned  in  the  Jury  room  dur- 
ing their  deliberations.  Whether  this  was  be- 
fore or  after  the  verdict  Is  not  stated,  and 
nothing,  except  the  broad  statement,  was 
made  that  it  was  mentioned.  As  the  bill  is 
presented,  we  are  of  opinion  that  It  does  not 
require  us  to  enter  into  a  discussion  of  it. 

Another  bill  recites  that,  while  Stevenson, 
McCauley,  and  Key  were  upon  the  stand,  de- 
fendant objected  to  their  testifying  as  to  the 
character  of  the  property  claimed  to  have 
beoi  stolen,  as  being  personal  property,  be- 
cause it  was  not  so  alleged  In  the  informa- 
tion. The  information  alleges  that  appellant 
committed  the  theft  of  a  bat  and  that  the 
hat  was  the  personal  property  of  him,  the 
said  Bruce  Stevenson.  We  think  that  tbiii 
bill  has  no  merit  in  it. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 

On  Motion  For  Rehearing. 

This  case  Is  on  motion  for  rehearing.  Ap- 
pellant insists  the  court  misconceived  the 
force  and  effect  of  the  application  for  contin- 
uance, in  that  it  was  treated  as  if  the  appli- 
cation failed  to  show  whether  it  was  the  first 
or  second  application.  Concede  it  was  the 
first  application,  the  motion  does  not  under- 
take to  meet  the  real  conclusion  of  the  court 
in  regard  to  the  matter,  first,  there  was  ab- 
solutely no  diligence;  and,  second,  that  the 
facts  were  stated  too  generally  to  be  consid- 
ered. We  might  add  another  reason  why; 
that  Is,  appellant  might  have  been  at  home  on 
the  night  of  the  12th  of  March,  the  night  tht> 
offense  was  committed,  and  yet  have  been  at 
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the  place  at  the  time  of  the  commission  of  the 
offense.  The  facts  expected  to  be  proved,  he 
says,  are  as  follows:  "That  this  defendant 
was  at  home,  in  company  with  this  witness, 
on  the  night  and  morning  of  the  12tb  of 
March,  1907,  the  time  alleged  In  the  informa- 
tion herein  that  the  offense  was  committed." 
The  facts  show  that  the  offense  was  com- 
mitted on  the  train,  at  the  depot.  In  the  town 
of  Colorado,  and  appellant  lived  In  the  town. 
He  could  have  been  at  home  on  the  night,  and 
even  on  the  morning,  when  the  offense  was 
committed,  and  yet  have  been  at  the  depot 
during  that  morning.  The  allegation  does 
not  cover  all  the"  time,  or  seek  to  cover  It. 
There  Is  nothing,  we  think.  In  this  contention. 
There  Is  another  ground,  suggested  for  the 
first  time  in  the  motion  for  rehearing,  for  a 
reversal,  and  it  Is  based  upon  the  fact  that 
the  county  judge  took  the  affidavit  or  com- 
plaint of  the  witness  charging  appellant  with 
theft  of  a  hat  One  of  his  grounds  seems  to 
be  predicated  upon  the  theory  that  the  coun- 
ty judge  cannot  take  the  complaint  charging 
another  with  an  offense;  and  the  further 
proposition  seems  to  be  relied  on  that  the 
county  judge,  by  that  means,  would  be  dis- 
qualified, as  being  counsel  In  the  case,  and  In 
support  of  the  latter  statement  he  cites  us 
to  Terry  v.  State  (Tex.  Cr.  App.)  24  S.  W. 
610,  and  Abrams  v.  State,  31  Tex.  Cr.  R.  449, 
20  8.  W.  987.  Of  course,  If  the  county  judge 
had  been  of  counsel  for  the  state  or  the  de- 
fendant, he  could  not  sit  as  a  judge  In  the 
trial  of  the  case,  but  how  a  county  judge,  in 
taking  the  affidavit  of  a  party  to  a  complaint, 
would  be  constituted  an  attorney  In  the  case 
we  do  not  understand.  The  Abrams'  Case 
and  Terry  Case,  supra,  are  correct.  It  would 
hardly  be  debatable,  we  think,  that  an  at- 
torney, who  had  been  of  counsel  In  a  case, 
could  subsequently  become  a  judge  on  the 
trial  in  the  same  case.  Our  law  expressly 
provides  that  he  shall  not  be,  but  a  judicial 
officer  taking  the  affidavit  of  a  party  making 
a  complaint  does  not  constitute  him  a  coun- 
sel. Now,  as  to  the  capacity  or  legal  right  or 
authority  of  a  county  judge  to  take  an  affida- 
vit, we  simply  refer  to  the  statutes,  civil  and 
criminal,  which  authorize  the  judges  and 
justices  of  the  peace  to  take  affidavits  and  ad- 
minister oaths,  and  further  that  all  magis- 
trates are  authorized  to  administer  oaths; 
and  without  going  Into  a  collation  of  these 
authorities,  we  cite,  as  sufficient.  Code  Cr. 
Proc.  art  467:  "An  Information  shall  not 
be  presented  by  the  district  or  county  attoiv 
ney  until  oath  has  been  made  by  some  cred- 
ible person,  charging  the  defendant  with  an 
offense.  The  oath  shall  be  reduced  to  writ- 
ing and  filed  with  the  information.  It  may 
be  sworn  to  before  the  district  or  cotmty  at- 
torney who,  for  that  purpose,  shall  have  pow- 
er to  adminlstrater  the  oath,  or  it  may  be 
made  before  any  officer  authorized  to  admin- 
ister oaths."  Turning  to  article  4,  Sayles' 
Ann.  Civ.  St.  1897,  we  find  it  reads  as  fol- 
lows:   "AH  oaths,  affidavits  or  affirmations 


necessary  or  required  by  law  may  be  adminis- 
tered, and  a  certificate  of  the  fact  given,  b.v 
any  judge  or  clerk  of  a  court  of  record,  jus- 
tice of  the  peace,  or  by  any  notary  public, 
within  this  state." 

Finding  no  merit  in  the  motion  for  re- 
hearing, it  is  overruled. 

BROOKS,  J.,  absent 


BAGLiEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  15, 

1908.) 

CaiMinAL  Law— Tbial— Statement  of  Pbose- 

CDTiNa  Attobney. 

There  is  not  a  violation  of  the  statute  pro- 
hibiting allusion  to  failure  of  defendant  to  testi- 
fy, where  defendant's  counsel,  having  stated  in 
argument  that  A.  first  testified  that  be  picked 
out  defendant  without  K.  first  pointing  him 
out,  and  afterwards  he  almost  admitted  that  K. 
did  point  out  defendant  to  him,  the  prosecuting 
attorney  said  A.  testified  tliat  he  picked  defend- 
ant out  without  E.  pointing  him  out,  and  then, 
stating;  that  K.  was  m  town,  asked  why  defend- 
ant did  not  prove  that  K.  first  pointed  defend- 
ant out  to  A.,  and  then,  on  objection  being 
made,  and  the  court  stating  that  it  did  not  un- 
derstand the  argument,  saying  that  be  had  no 
reference  to  the  fact  of  defendant  not  being 
placed  on  the  witness  stand,  but  to  the  fact  that 
he  should  have  placed  K.  on.  the  stand ;  he  tteing 
present. 

(Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1672.] 

Appeal  from  District  Court  Grayson  Coun- 
ty;  J.  M.  Pearson,  Judge. 

Bob  Bagley  appeals  from  a  conviction.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  horse  theft;  his  punishment  being  as- 
sessed at  10  years'  confinement  In  the  peni- 
tentiary. 

During  the  argument  appellant's  attorney 
stated  to  the  jury  as  follows :  "The  constable 
Allen  first  stated  to  you  that  he  picked  the 
defendant  out  from  the  rest  of  the  prisoners, 
without  Kirk  first  pointing  defendant  out  to 
him.  He  afterwards  almost  admits  that  Kirk 
did  point  defendant  out  to  him."  Adamsou. 
the  assistant  county  attorney,  replying,  said : 
"Allen  testified  before  you  that  be  went  to 
the  jail  and  picked  defendant  out  without 
Kirk  pointing  defendant  out  to  him.  Kirk 
is  in  town.  Why  don't  the  defendant  prove 
that  Kirk  first  pointed  defendant  out  to  Al- 
len?" Objection  was  urged  to  this  statement 
or  argtunent  as  being  prejudicial  to  appel- 
lant's rights.  The  court  stated  that  be  did 
not  understand  the  argument  Adamson  then 
stated:.  "I  have  no  reference  whatever  to  the 
fact  that  this  defendant  was  not  placed  on 
the  witness  stand.  I  referred  to  the  fact  that 
he  should  have  placed  Kirk  on  the  stand :  he 
being  present"  The  objection  Is  that  this 
was  a  reference  to  appellant's  failure  to  tes- 
tify in  his  own  behalf.    We  are  of  opinion 
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this  exception  Is  not  well  taken.  The  argu- 
ment waa  over  what  may  or  may  not  have 
been  tbe  testimony  of  tbe  witness  Allen,  and 
the  failure  of  defendant  to  put  Kirk  on  the 
stand  and  Introduce  his  evidence  bearing  up- 
on the  same  question.  Replying  to  this,  the 
county  attorney  stated  that  he  was  not  refer- 
ring to  appellant's  failure  to  testify,  but  to 
tbe  fact  that  he  (appellant)  did  not  place  on 
the  witness  stand  the  witness  Kirk.  We  are 
of  opinion  this  did  not  operate  as  a  violation 
of  the  statute  prohibiting  an  allusion  to  tbe 
failure  of  defendant  to  testify.  It  is  true, 
appellant  might  have  taken  the  stand,  but  did 
not,  and  the  county  attorney  was  simply  ex- 
plaining that  he  was  referring  to  appellant's 
failure  to  place  Kirk  on  the  stand,  and  not 
to  the  fact  that  he  (appellant)  did  not  tes- 
tify. 

The  other  matters  set  up  In  motion  for  a 
new  trial  cannot  be  considered  without  the 
evidence,  which  is  not  incorporated  In  the 
record. 

There  being  no  reversible  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


JAMESON  v.  HUTCHISON. 

(Court  of  Civil  Appeals  of  Texas.     April  11, 
1908.     Rehearing  Denied  May  2,  1908.) 

1.  Bbokebs— Action  fob  Cokkissionb  — Ih- 
stbuctions. 

In  an  action  for  broker's  commissions, 
where  it  was  conceded  that  a  commission  of  5 
per  cent,  was  agreed  on  b.v  tlie  parties,  and  the 
evidence  as  to  the  value  of  defendant's  land  and 
of  that  which  he  received  in  exchange  was  con- 
flictinz,  a  charge,  imposing  as  conditions  upon 
defendant's  right  to  succeed  that  be  did  not 
make  a  contract  for  5  per  cent,  commission',  "as 
above  explained"  (meaning  in  a  previous  por- 
tion of  tbe  chaive).  and  that  defendant's  land 
was  only  worth  $4,000  or  less,  while  his  equity 
in  the  land  he  received  in  exchange  was  worth 
only  about  $2,000  or  $3,000,  was  misleading  and 
prejudicial. 

2.  Sauk. 

In  an  action  for  broker's  commissions  for 
effecting  an  exchange  of  property,  a  requested 
charge  that,  if  defendant  agreed  to  pay  the  com- 
mission out  of  the  sale  of  the  land  conveyed  to 
'  him  in  the  excliange,  and  the  land  had  not  been 
sold,  the  jury  should  find  for  defendant,  was 
properly  refused,  since  under  such  circumstances 
they  should  find  for  defendant,  without  preju- 
dice to  sue  in  event  of  the  sale  of  the  land. 

Appeal  from  Johnson  County  CJourt;  F. 
E.  Adams,  Judge. 

Action  by  C.  L.  Hutchison  against  J.  B. 
Jameson  to  recover  broker's  commissions. 
Judgment  for  plaintiff,  and  defendant  dp- 
peals.    Reversed  and  remanded. 

Poindexter  &  Padelford,  for  appellant  W. 
H.  SplnkB,  for  appellee. 

RAINEY,  C.  J.  This  suit  was  brought  by 
C.  L.  Hutchison,  appellee,  against  J.  B. 
Jameson,  appellant,  to  recover  5  per  cent 
commission  for  the  exchange  of  certain  land, 
which  exchange  was  made  for  Jameson  by 
W.  Lk  Hutchison  as  agent  and  which  claim 


was  transferred  for  value  to  C.  L.  Hutchison. 
Jameson  answered,  among  other  things,  the 
claim  was  not  due,  aa  said  commission  was 
not  to  be  paid  until  the  land  he  received 
was  sold.  A  trial  resulted  In  a  verdict  an£ 
Judgment  for  Hutchison,  and  Jameson  ap- 
peals. 

The  issues  raised  on  the  merits  of  the  case 
were.  In  effect  that  plaintiff  was  to  receive 
his  commission  In  cash  on  an  agreed  valua- 
tion as  soon  as  the  land  was  exchanged, 
while  defendant  claims  that  the  commission 
was  not  to  be  paid  until  the  money  could 
be  made  by  the  sale  of  the  land  he  had  re- 
ceived in  exchange,  and  that  said  commis- 
sion was  based  on  no  certain  valuation,  but 
upon  what  the  property  was  really  \toTtb. 
Tbe  court  correctly  charged  affirmatively  tha 
plaintiff's  theory  of  the  case,  and  in  present- 
ing defendant's  theory  he  charged  as  fol- 
lows: "In  the  event  that  the  plaintiff  has 
not  established  his  case  on  this,  as  above 
explained,  then  yon  would  proceed  to  In- 
quire from  the  evidence  as  to  whether  he  Is 
entitled  to  any  reasonable  compensation  for 
the  services  of  tbe  said  W.  L.  Hutchison  In 
making  such  sale  or  exchange  of  the  defend- 
ant's gin  property  in  Alvarado,  and  in  this 
connection  you  are  charged  as  follows:  If 
you  believe  from  the  evidence  that  the  said 
Hutchison  did  not  make  any  contract  or 
agreement  with  the  defendant  Jameson  to 
pay  a  commission  of  6  per  cent  as  commis- 
sion on  the  sale  of  tbe  gin  property  as  above 
explained,  and  that  such  commission  amount- 
ed to  $600,  and  shall  further  believe  that  the 
said  Hutchison  did  not  procure  a  purchaser 
for  said  gin  property  who  would  pay  cash, 
but  procured  a  purchaser  who  would  only 
exchange  certain  property  situated  in  Na- 
varro county  with  a  mortgage  on  the  same 
for  $6,0(X),  principal  amount  and  Interest, 
and  that  his  equity  therein  was  only  for 
about  $2,000  or  $3,000,  and  that  tbe  property 
In  Alvarado  was  only  of  the  value  of  $4,0(X> 
or  less,  and  that  there  was  an  agreement  be- 
tween Jameson  and  W.  L.  Hutchison  to  the 
effect  that  if  the  gin  property  was  exchang- 
ed for  property  In  Navarro  county,  Jameson 
would  not  pay  any  cash  as  a  commission,  but 
Hutchison  would  get  his  commission  out  of 
the  sale  of  the  property  in  Navarro  county, 
then  you  are  Instructed  that  It  would  be  your 
duty  to  find  for  the  defendant" 

This  charge  is  assigned  as  error.  Tbe 
charge  imposes  certain  conditions  upon  Jam- 
eson before  he  would  be  entitled  to  recover. 
The  first  is  that  the  Jury  must  believe  that 
Hutchison  did  not  make  a  contract  for  6 
per  cent  conunlsslon,  as  above  explained, 
etc.  There  was  no  controversy  but  that  a 
conunlsslon  of  6  per  cent  was  agreed  on  be- 
tween tbe  parties.  The  court  by  the  term 
used,  "as  above  explained,"  doubtless  intend- 
ed to  qualify  or  limit  the  phrase  as  to  com- 
mission to  the  exchange  of  property,  as  had 
been  stated  in  the  previous  portion  of  his 
charge ;  but  the  expression  as  to  5  per  cent 


Digitized  by 


Google 


Tex.) 


HOUSTON  4  T.  C.  R.  CO.  t.  PATRICK. 


1097 


commission,  u  used,  was  calcnlated  to  mis- 
lead the  Jtiry  to  believe  that  they  could  not 
find  for  defendant,  unless  they  did  not  be- 
Here  a  commission  of  5  per  cent,  was  agreed 
upon.  Second,  the  jury  were  required  to  be- 
Uere  that  Jameson's  equity  In  the  Navarro 
county  land  "was  only  about  $2,000  or  $3,000, 
and  that  the  property  In  Alvarado  was  only 
of  the  value  of  $4,000  or  less."  The  testi- 
mony on  these  propositions  as  to  value  was 
conflicting.  There  was  testimony  tending  to 
show  that  the  equity  in  the  Navarro  county 
land  and  the  value  of  the  Alvarado  property 
exceeded  said  sums,  and  the  Jury  could  have 
so  found;  but  the  charge  compelled  them, 
before  finding  for  defendant,  to  believe  that 
said  equity  and  said  property  were  of  the 
value  stated.  We  think  this  charge  was  in- 
correct and  prejudicial,  for  which  the  case 
must  be  reversed. 

The  value  of  the  equity  on  the  Navarro 
county  land  becomes  material  only  In  the 
event  the  Jury  should  believe  the  agreement 
was  to  pay  the  commission  only  when  the 
exchange  of  the  property  was  made.  All 
that  was  necessary  to  charge  for  plaintiff's 
case  was  the  issue,  as  shown  by  his  evidence, 
and  for  defendant,  as  shown  by  his  evidence ; 
that  is,  that  no  certain  value  of  the  property 
was  agreed  upon  as  a  basis,  and  that  the 
commission  was  to  be  paid  out  of  the  sale  of 
the  land  received  by  Jameson.  The  counsel 
for  defendant  presented  a  special  charge, 
which  was  refused,  as  follows :  "You  are  In- 
structed that.  If  you  find  from  the  evidence 
In  this  case  that  the  defendant  Jameson 
agreed  to  pay  the  commission  out  of  the  sale 
of  the  land  conveyed  to  him  in  said  ex- 
change, and  that  the  land  had  not  as  yet 
been  sold,  yon  are  instructed  to  find  in  fa- 
vor of  ttie  defendant,  J.  B.  Jameson,  and  so 
say  by  your  verdict."  To  this  charge,  to  make 
It  correct,  should  have  been  added,  "to  find 
without  prejudice  to  sue  in  the  event  of  the 
sale  of  the  land,"  etc.  The  charge,  with  the 
addition  stated,  should,  or  one  embodying 
the  substance  thereof,  have  been  given. 

For  the  errors  pointed  out,  the  Judgment 
Is  reversed,  and  cause  remanded. 


HOUSTON  &  T.  C.  R.  CO.  v.  PATRICK.* 

(Conrt  of  Civil  Appeals  of  Texas.     April  16, 

1908.    Rehearing  Denied  May  7,  190a) 

1.  Master    and    Servant  —  Oblioatior    of 
Mastsb— Safe  Appliances. 

A  railroad  company  Is  bound  to  ase  ordi- 
nary care  to  provide,  for  use  by  an  employ^  re- 
qnired  to  fill  water  tanks  in  passenger  coaches, 
reasonably  safe  and  suitable  instrumentalities, 
and  on  failure  so  to  do  la  responsible  for  in- 
-Juries  to  the  employe  proximately  caused  by 
each  failure. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S8  172-174,  180- 
192.] 

2.  Saue. 

It  cannot  be  said,  as  a  matter  of  law,  and 
withoat  reference  to  the  use  to  be  made  of  it, 
that,  because  a  rubber  hose  is  a  common  and 

*Writ  ot  error  denied  by  Supreme  Court. 


I  simple  appliance,  a  master,  when  famishing 
such  hose  to  a  servant  for  use  in  the  discharge 
ef  his  duties,  does  not  owe  to  him  the  duty  to 
use  ordinary  care  to  see  that  the  hose  is  reason- 
ably suitable  for.  his  use. 

SEd.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
.  34,  Master  and  Servant,  Si  iOlO-1031'.] 

3.  Same. 

The  diligence  which  will  amount  to  ordi- 
nary care  on  the  part  of  an  employer  to  furnish 
reasonably  safe  appliances  for  his  employes 
must  be  measured  by  the  drcomstances  oi  each 
particular  case. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  173.] 

4.  Saub. 

Whether  a  railroad  company,  furnishing  to 
an  employs  a  rubber  hose  for  use  in  filling  wa- 
ter tanks  in  passenger  coaches,  exercised  ordi- 
nary care  in  furnishing  a  reasonably  safe  hose, 
held,  under  the  facts,  for  the  Jury. 

[Ed.  Note.— For  cases  in  imint  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  tl  1010-1031.] 

6.  Appeal— Vebdict — Conolt7Sivenesb. 

A  verdict  rendered  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  Sf  3935-3937.] 

6.  Mabtzb  and  Seevant— Injubt  to  Sebvant 
— contbibutoby  neoliaence— evidence. 

Evidence  held  to  support  a  verdict  that  an 
employ^  injured  by  the  breaking  of  a  rubber 
hose  he  was  using  did  not  Icnow  of  the  defective 
condition  thereof^  and  was  not  required  to  ei- 
ther inspect  or  repair  it 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  iS  988-996.] 

7.  Tbiai/— Evidence— iRSTBircnoHS. 

Where,  in  an  action  for  injuries  to  an  em- 
ployS  caused  by  the  breaking  of  a  rubber  hose, 
the  uncontradicted  evidence  showed  that  the 
hose  had  been  broken  and  had  been  spliced  by 
the  employer,  and  that  the  hose  separated  at  one 
of  the  places  where  it  had  been  spliced,  and 
there  was  no  testimony  indicating  that  the  de- 
fect in  the  splicing  would  not  have  been  discern- 
ible by  any  inspection,  a  charge  that  if  there 
was  any  splice  in  the  hose,  or  any  defect  that 
would  cause  it  to  come  apart  and  that  on  ac- 
count of  such  defect  it  came  apart,  and  the  de- 
fect would  not  have  been  discovered  by  a  pru- 
dent inspection,  the  verdict  should  be  for  de- 
fendant was  properly  refused,  because  not  war- 
ranted by  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §|  B96-612.] 

8.  Masteb  and  Sebvant— Injuby  to  Sebvant 
—Defective  Appliances. 

An  employ^  may  assume  that  the  employer 
has  performed  its  duty  of  furnishing  reason- 
ably safe  appliances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SI  675-677.] 

9.  Sake— Instbttctions. 

In  an  action  for  injuries  to  an  employe 
by  the  breaking  of  a  rubber  hose  he  tvas  using, 
an  instruction  that  the  employe  had  the  right  to 
assume  that  the  hose  was  reasonably  safe,  and 
he  was  not  required  to  use  ordinary  care  to  see 
whether  the  employer  had  performed  its  duty 
of  furnishing  reasonably  safe  appliances,  was 
not  objectionable,  when  followed  by  the  state- 
ment unless  the  employ^  knew,  before  using  the 
hose,  of  the  failure  of  the  employer  to  furnish 
reasonably  safe  appliances,  or  in  the  discharge 
of  his  dn^  must  have  acquired  such  knowledge, 
etc. 

(Ed.  Note. — For  cases  in  point,  see  Oent  Dig. 
vol.  34,  Master  and  Servant  88  1180-1194.] 

10.  TbIAIi— BVIDBNCX— INSTBT70TI0NS. 

Where,  in  an  action  for  injuries  to  an  em- 
ployS  caused  by  the  breaking  of  a  rubber  hose, 
it  appeared  that  the  employe  was  filling  water 
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tanks  in  passenger  coaches,  which  were  filled 
from  the  tops  of  the  coaches,  and  that  to  enable 
the  employ^  to  do  his  work  be  carried  the  hose 
to  the  top  of  the  coaches,  an  instruction  that  if 
the  jury  believed  that  the  hose  furnished  was  a 
simple  appliance,  and  that  a  man  of  ordinary 
prudence  would  have  furnished  it  to  his  em- 
ployes without  inspecting  it,  the  verdict  should 
be  for  defendant,  was  properly  refused,  for 
though,  abstractly  considered,  the  hose  might  be 
regarded  as  a  simple  appliance,  yet,  when  con- 
sidered in  connection  with  the  use  made  of  it, 
it  could  not  be  so  regarded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  .Dig. 
vol.  46,  Trial,  !{  596-612.] 

11.  Saick. 

Where,  in  an  action  for  injuries  to  an 
employ^  caused  by  the  breaking  of  a  rubber  hose 
he  was  using,  the  court  charged  that  the  jury 
should  render  a  verdict  for  defendant  if  they  be- 
lieved that  it  was  not  its  duty  to  inspect  the 
hose,  and  if  they  found  that  an  ordinariljr  pru- 
dent person  using  the  hose  under  similar  circum- 
stances  would  not  have  inspected  it,  the  refusal 
to  charge  that  if  the  hose  was  a-  simple  appli- 
ance, and  of  such  simple  construction  that  a 
man  of  ordinary  prudence  would  have  furnished 
it  to  his  employes  without  inspecting  it,  the  ver- 
dict should  be  for  defendant,  was  not  errone- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  H  661-659.] 

12.  Masteb  and  Sebvant— Injueies  to  Sebv- 
ART— Defective  Appuanceb — Evidence. 

In  an  action  for  injuries  to  an  employs 
caused  by  the  breaking  of  a  rubber  hose  be  was 
using,  the  statement  of  a  witness  testifying  with 
reference  to  the  hose  furnished  by  the  employ- 
er, including  the  one  used  by  the  employe,  that 
"the  rei>air  work  was  just  barely  enough  to  keep 
the  business  going,  repairs  for  the  time  being, ' 
was  competent,  so  far  as  it  referred  to  the 
hose  used  by  the  employe,  but  was  incompetent 
so  far  as  it  referred  to  other  hose  furnished  by 
the  employer. 

13.  Evidence— Conclusion  of  Witness. 
Where,  in  an  action  for  injuries  to  an  em- 
ploye caused  by  the  breaking  of  a  hose  he  was 
using,  the  issues  were,  not  only  whether  the 
employe  had  used  the  hose  before  the  time  of 
his  injury,  but  also  as  to  how  often  he  had  used 
it,  it  was  not  competent  for  a  witness  to  state 
that  he  "supposed"  that  the  employe  had  been 
using  the  hose  ever  since  be  commenced  work. 

Appeal  from  District  Court,  Grayson 
County;   J.  M.  Pearson,  Judge. 

Action  by  C.  H.  R.  Patrick  against  the 
Houston  &  Texas  Central  Railroad  Company, 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Head, 
Dlllard  &  Head,  for  appellant.  James  P.  Ha- 
ven, W.  J.  Mathls,  B.  J.  Smith,  and  McGrady 
&  McMahon,  for  appellee. 

WILLSON,  C.  J.  The  suit  was  by  appel- 
lee to  recover  damages  for  personal  Injuries 
alleged  to  bare  been  sustained  by  him  In  the 
performance  of  his  duties  as  one  of  appel- 
lant's coach  cleaners  at  Denison,  as  the  re- 
sult of  appellant's  negligence.  In  accordance 
with  the  verdict  of  a  jury  a  judgment  for 
16,000  was  rendered  In  appellee's  favor. 

At  the  time  he  was  injured,  appellee  had 
been  in  appellant's  service  as  a  coach  cleaner 
about  six  months.  His  service  for  the  com- 
pany was  performed  at  night,  between  7 
o'clock  In  the  evening  and  six  o'clock  in  the 


morning.  One  of  his  duties  was  to  supply 
with  water  tanks  used  in  passenger  coaches. 
The  tanks  were  filled  from  the  tops  of  the 
coaches.  To  enable  him  to  discharge  this 
duty,  appellant  furnished  appellee  with  a  lan- 
tern, with  a  ladder  to  be  used  in  getting  on 
top  of  the  coaches,  and  with  a  rubber  hose 
about  one  inch  In  diameter  attached  to  a 
water  plug  in  Its  yurd  and  long  enough  (35 
or  40  feet)  to  reach  from  the  plug  to  the 
openings  to  the  tanks  In  the  tops  of  the  coacli- 
ee.  About  4:30  o'clock  on  the  morning  of 
April  23,  1906,  while  it  was  yet  dark,  ai)- 
pellee,  in  the  performance  of  bis  duty  to 
supply  the  tanks  thereof  with  water,  went 
onto  the  top  of  one  of  appellant's  passenger 
coaches,  and,  by  means  of  the  hose  furnish- 
ed to  him  by  appellant  for  the  purpose,  fill- 
ed a  tank  at  one  end  of  the  coach.  He  then 
walked,  dragging  the  liose  after  him,  along 
the  top  of  the  coach  to  near  the  opposite  end 
thereof,  where  the  opening  to  the  other  tank 
was  situated,  for  the  purpose  of  filling  it. 
The  hose  was  old  and  worn.  It  had  been 
broken  In  several — one  witness  testified  as 
many  as  eight — ^places,  and  repaired  by  cut- 
ting smooth  the  broken  ends,  bringing  them 
together  over  a  piece  of  iron  piping,  and 
then  securing  the  ends  with  wire.  To  get 
sufficient  of  the  hose  on  top  of  the  coach  to 
reach  the  tank  opening,  appellee  gave  the 
hose  a  pull,  when  two  of  Its  parts  suddenly 
separated  at  one  of  the  places  where  it  had 
been  repaired,  causing  appellee  to  lose  bis 
balance  and  to  fall  from  the  top  of  the  coach 
to  the  ground,  a  distance  of  from  18  to  20 
feet,  whereby  his  arm  and  leg  were  broken, 
and  whereby  he  suffered  other  injuries.  The 
verdict  of  the  jury  Involves  a  finding  by  them 
that  appellant  was  guilty  of  negligence  In  the 
particular  submitted  to  them  by  the  trial 
court's  charge  proximately  causing  the  in- 
juries suffered  by  appellee,  and  that  api)el- 
lee  himself  was  without  fault  in  connection 
with  such  injuries.  The  testimony,  we  think. 
is  sufficient  to  support  the  findings  of  the 
Jury,  and  we  adopt  said  findings  as  our  own. 
By  its  first  assignment  of  error,  appellant 
complains  of  the  action  of  the  court  in  refus- 
ing to  peremptorily  instruct  the  jury  to  re- 
turn a  verdict  In  its  favor,  and  by  its  sec- 
ond assignment  it  urges  that  the  verdict  of 
the  Jury  was  contrary  to  the  evidence.  In 
support  of  these  assignments,  appellant  in- 
sists: (1)  That  the  hose  was  a  simple  appli- 
ance, which  any  prudent  person  would  have 
furnished  to  Ills  employ^  to  work  with  with- 
out previously  Inspecting  It;  (2)  that  the  evi- 
dence overwhelmingly  showed  that  It  was 
appellee's  duty  to  inspect,  and  If  it  needed  it 
repair,  the  hose;  (3)  that  the  evidence  showed 
that,  if  there  was  such  a  defect  in  the  hose 
as  rendered  it  dangerous  to  use,  appellee,  if 
he  did  not  know  of  such  defect,  was  negli- 
gent In  falling  to  know  It;  and  (4)  that  the 
evidence  showed  that  appellee  was  negligent 
In  his  manner  of  handling  the  hose,  in  that 
he  dragged  It  across  the  cur  to  fill  one  of  the 
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tanks,  instead  of  getting  off  the  coach  with 
it  after  filling  the  tank  at  one  end  and  get- 
ting upon  the  coach  at  Its  other  end  for  the 
purpose  of  filling  the  tank  there.  We  do  not 
think  these  contentions  should  be  sustained. 
Appellant  was  bound  to  use  ordinary  care  to 
provide  for  appellee's  use  reasonably  safe 
and  suitable  instrumentalities  to  enable  him 
to  fill  the  tanks,  and  became  responsible  to 
him  for  injuries  suffered  by  him  without 
fault  on  his  part  in  the  discharge  of  his  duty 
to  It  to  flU  the  tanks,  proximately  caused  by 
its  failure  to  furnish  such  instrumentalities. 
4  Thompson,  Neg.  «  3986,  3087;  2  Labatt, 
Mas.  &  Ser.  {{  22a,  23 ;  20  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  71.  It  cannot  be  said,  as  mat- 
ter of  law  and  without  reference  to  the  use 
to  be  made  of  it,  that,  because  a  rubber  hose 
is  a  common  and  simple  appliance,  the  master, 
when  furnishing  such  hose  to  his  servant  for 
use  in  the  discharge  of  his  duties  as  such, 
does  not  owe  to  him  the  duty  to  use  ordinary 
care  to  see  that  it  Is  reasonably  suitable 
and  safe  for  the  servant's  use  in  the  service 
to  be  performed  by  him.  Railway  Co.  v. 
Scbuler  (Tex.  Olv.  App.)  102  S.  W.  785. 
"In  furnishing  a  tool  of  any  kind,"  said  the 
Supreme  Court  In  Drake  v.  Railway  Co.,  89 
S.  W.  408,  "the  master  is  l>ound  to  use  ordi- 
nary care  for  the  safety  of  the  servant  who 
uses  it"  The  diligence  which  will  amount 
to  ordinary  care  must  be  measured  by  the 
circumstances  of  each  particular  case  as  it 
arises.  If  it  were  to  l>e  used  by  the  servant 
In  an  ordinary  garden  in  watering  a  flower 
bed  In  daylight.  It  might  well  be  said  that  the 
master  was  not  lacking  in  care  in  furnishing 
to  his  servant  for  the  purpose  an  old,  rotten 
hose,  the  broken  parts  of  which  bad  been 
spliced  toRether  in  from  four  to  eight  places ; 
but  as  matter  of  law  it  should  not  be  so  said, 
when  such  a  hose  is  furnished  to  the  servant 
to  be  used  In  the  nighttime,  in  filling  a  tank 
on  the  top  of  a  passenger  coach.  In  the  one 
case  an  ordinarily  prudent  person  might  well 
conclude  that  there  would  be  no  occasion  to 
BO  use  the  hose  as  to  cause  it  to  break  or  to 
puU  apart  at  places  previously  broken,  and  he 
also  might  well  conclude  that,  should  It  break 
or  pull  apart,  his  servant's  life  or  limb  would 
not  thereby  be  endangered.  But  here  the  hose 
was  furnished  to  the  servant  to  be  used  in 
the  nighttime,  on  top  of  a  coach  18  or  20  feet 
above  the  ground.  Full  of  water  it  had  to  be 
carried  or  dragged  by  the  servant  to  the  top 
of  the  coach,  so  necessarily  taxing  its 
strength,  more  or  less,  and  after  it  was  gotten 
to  the  top  of  the  coach  the  servant  there  bad 
to  adjust  it  in  the  opening  to  the  tank.  In 
furnishing  such  a  hose  for  such  a  use,  it  can- 
not t>e  said  that  a  reasonably  prudent  person 
would  not  have  contemplated  either  that  the 
hose  would  not  break  or  pull  apart,  or,  if  it 
did,  tliat  the  safety  of  the  servant  thereby 
would  not  be  endangered.  Whether  a  reason- 
ably prudent  person,  under  those  circumstan- 
ces, would  have  furnished  to  his  servant  such 


a  hose  was  properly  a  question  for  the  Jury. 
Adams  v.  Railway  Co.  (Tex.  Sup.)  102  S.  W. 
9C6.  The  case  (RaUway  C!o.  v.  Larkln,  98  Tex. 
227,  82  S.  W.  1026,  1  L.  B.  A.  [X.  S.]  944) 
relied  upon  by  appellant  as  a  support  for  its 
contention  is  unlike  this  one.  There,  while 
the  servant  was  cleaning  a  lantern,  its  gloI)e 
broke,  injuring  him.  The  undisputed  evidence 
showed  that  the  lantern  had  been  purchased 
from  reliable  manufacturers  and  was  of  good 
and  standard  make.  The  servant  had  used 
it  several  days,  during  which  time  it  was  in 
his  exclusive  possession  and  control.  It  was 
his  duty  to  keep  it  clean  and  to  see  that  it 
was  in  a  proper  condition  for  use.  The  defect 
In  the  globe,  it  seems,  was  a  (fttent  one.  Here 
the  hose  was  old  and  rotten,  and  had  been 
broken  again  and  again.  According  to  ap- 
pellee's testimony,  he  had  never  used  it  be- 
fore, and  was  ignorant  of  its  condition.  It 
was  furnished  to  him  to  use  for  the  first  time 
in  the  nighttime.  He  had  not  had  and  did 
not  have  the  right  to  Its  exclusive  use  and 
control.  It  was  not  bis  duty  to  repair  and 
keep  it  in  a  proper  condition  for  use.  In  the 
face  of  such  material  differences  in  the  facts 
of  the  two  cases,  it  cannot  be  said  that  the 
conclusion  reached  in  the  Larkin  Case,  that 
the  master  did  not  owe  to  the  servant  a  duty 
to  Inspect  the  lantern,  requires  a  holding  in 
this  one  that  the  hose  was  such  a  common 
and  simple  appliance  as  relieved  appellant  of 
the  duty  of  inspection  which  otherwise  would 
have  rested  upon  it,  in  the  discharge  of  its 
duty  to  use  reasonable  care  to  furnish  him 
with  a  reasonably  safe  and  suitable  appliance 
for  use  in  filling  the  water  tanks. 

As  to  other  contentions  made  by  appellant 
under  these  assignments.  It  is  sufficient  to 
say  that  there  was  evidence  that  it  was  not  a 
part  of  appellee's  duty  to  either  Inspect  or  re- 
pair the  hose,  that  it  was  placed  for  his  use 
in  filling  the  tanks,  and  for  the  first  time 
used  t>y  him  on  the  occasion  when  he  was  In- 
jured, and  that  he  did  not  know  its  condi- 
tion, and  evidence  that  appellee  was  doing 
the  service  in  the  way  It  was  usually  done  in 
walking  on  top  of  the  coach  and  dragging  the 
hose  Attec  him.  etc.  It  is  true  there  was 
much  evidence  tending  to  show  that  appellee 
had  frequently  used  the  hose  before,  and  must 
have  known  Its  condition,  and  that  It  was  his 
duty  to  Inspect  it,  and  if  necessary  repair  it. 
The  Jury  determined  the  conflict  In  the  evi- 
dence In  appellee's  favor,  and  we  cannot  say 
there  was  not  evidence  to  support  their  find- 
ing. The  state  of  the  evidence,  we  think,  does 
not  bring  the  case  within  the  reason  of  the 
rule  applied  in  Railway  Co.  v.  Somers,  78 
Tex.  441,  14  8.  W.  779.  There,  the  plaintiff's 
case  was  supported  by  his  own  testimony 
alone.  On  other  occasions  he  had  given  in- 
consistent versions  of  the  facts,  and  on  the 
trial  resulting  in  the  Judgment  appealed  from 
had  given  a  very  unsatisfactory  explanation 
of  his  previous  inconsistent  statements.  In 
this  case  appellee's  testimony  that  it  was  not 
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hlfl  duty  to  Inspect  and  repair  the  hose  is  not 
without  support  In  the  record,  and  the  evi- 
dence, contradicting  his  statement  that  the 
hose  on  the  night  he  was  injured  was  used  by 
blm  for  the  first  time,  Is  not  strong.  Except 
the  testimony  of  other  witnesses  contradicting 
his  testimony,  there  is  not  in  the  record  any 
evidence  tending  to  discredit  him. 

Appellant  Insists  that  the  court  erred  in  re- 
fusing to  charge  the  Jury,  as'requested  by  It 
as  follows:  "If  yon  believe  there  was  any 
splice  in  the  hose  or  any  defect  or  condition 
that  would  cause  it  to  come  apart,  and  that 
on  account  of  such  splice  and  condition  the 
same  did  come  apart,  and  that  the  same 
would  not  have  been  discovered  by  an  Inspec- 
tion made  In  an  ordinarily  careful  and  pru- 
dent manner,  you  will  find  a  verdict  for  the 
defendant"  The  testimony  was  nncontrovert- 
ed  that  the  hose  had  been  broken,  and,  where 
broken,  bad  been  spliced.  The  testimony  was 
uncontroverted  that  the  repairs  so  made  were 
made  by  appellant  And  the  testimony  also 
was  uncontroverted  that  the  hose  separated 
at  one  of  the  places  where  it  had  been  pre- 
viously broken  and  been  spliced  together. 
There  was  no  testimony  indicating  that  the 
defect  In  the  splicing  might  have  been  such 
as  would  not  have  been  discernible  by  an  In- 
spection properly  made.  Because  not  war- 
ranted by  the  evidence,  we  think  It  was  not 
error  to  refuse  to  instruct  the  Jury  as  appel- 
lant requested. 

The  court  Instructed  the  Jury  that  appel- 
lee "had  a  right  to  assume  that  the  appli- 
ances which  he  used  In  the  discbarge  of  his 
duty  were  reasonably  safe,  and  be  is  not  re- 
quired to  use  ordinary  care  to  see  whether 
the  railroad  company  has  performed  its  duty 
of  using  ordinary  care  In  furnishing  him 
reasonably  safe  appliances  with  which  to 
work,  or  on  its  failure,  if  any,  of  using  or- 
dinary care  to  keep  said  appliances  In  a 
reasonably  safe  condition."  Appellant  urges 
that  this  charge  was  on  the  weight  of  the 
evidence  and  erroneous  In  telling  the  Jury 
that  appellee  was  not  required  to  use  ordi- 
nary care  to  ascertain  whether  appellant  had 
discharged  its  duty  or  not  In  the  portion 
of  the  charge  complained  of  the  trial  court 
was  stating  abstract  propositions  of  law.  As 
a  matter  of  law  It  was  appellant's  duty  to 
furnish  appellee  with  reasonably  safe  appli- 
ances to  use  in  discharging  his  duty.  As  a 
matter  of  law  he  bad  a  right  to  assume  that 
appellant  had  performed  its  duty,  and  that 
the  hose  was  reasonably  safe.  Railway  Co. 
V.  Hannlg,  91  Tex.  847,  43  S.  W.  508;  20 
A.  &  E.  Ency.  Law  (2d  Ed.)  pp.  73-80.  If 
be  had  a  right  to  so  assume,  then  we  are 
not  prepared  to  say  that  the  court  erred  In 
so  abstractly  instructing  the  Jury  that  he 
was  not  required  to  use  ordinary  care  to  see 
tbat  appellant  bad  performed  its  duty  by 
famishing  blm  such  an  appliance.  But  If 
the  charge,  In  the  portion  complained  of, 
should  be  regarded  as  an  inaccurate  state- 


ment of  legal  principles,  when  construed  in 
connection  with  the  remainder  of  the  instruc- 
tions, it  should  not  be  held  to  have  misled 
the  jury.  Immediately  following  and  as  qual- 
ifying the  statement  that  appellee  was  not 
required  to  use  ordinary  care  to  ascertain 
whether  appellant  had  discharged  Its  duty 
or  not  the  court  added:  "Unless  be  knows, 
before  using,  of  the  failure  of  the  defendant 
company,  if  any,  to  furnish  said  reasonably 
safe  appliances,  and  the  consequent  risks 
upon  such  failure,  or  in  the  ordinary  dis- 
charge of  his  own  duty,  he  must  necessarily 
bave  acquired  such  knowledge,  or  unless  by 
the  terms  and  nature  of  his  employment  it 
was  made  a  part  of  the  duty  of  plaintiff  to 
inspect  the  appliances  with  which  he  is  called 
upon  to  work,  and  be  has  failed  to  make 
such  inspection."  And  in  applying  the  law 
of  the  case  to  Its  facts  the  Jury  were  spe- 
cifically directed  to  return  a  verdict  for  ap- 
pellant if  they  believed  from  the  evidence 
that  appellee  knew,  or  In  the  discharge  of 
bis  duties  should  have  known,  of  the  con- 
dition of  the  hose.  Taken  as  a  whole  we 
do  not  think  the  charge,  In  the  particular 
complained  of,  is  subject  to  the  criticism  urg- 
ed to  it  Smith  V.  Railway  Co.  (Tex.  Civ. 
App.)  65  S.  W.  85;  Railway  Co.  T.  Hannlg, 
91  Tex.  347,  43  S.  W.  508. 

By  its  fifth  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to  in- 
struct the  Jury  as  requested  by  It  to  fin^ 
In  its  favor  if  they  believed  the  hose  fur- 
nished to  appellee  to  fill  the  tank  "was  a 
simple  appliance  for  that  purpose,  and  In 
its  condition  of  such  simple  construction  and 
character  that  a  man  of  ordinary  prudence 
would  have  furnished  It  to  his  employ^  to  do 
the  work  with  without  Inspecting  It  or  having 
It  inspected,  and  that  it  was  of  such  simple 
character  that  a  man  of  ordinary  prudence 
would  have  left  it  to  his  employ^  to  deter- 
mine for  himself  whether  or  not  it  was  suit- 
able for  the  purposes  for  which  It  was  fur- 
nished to  the  employ^,  and  that  because  of 
such  condition  It  parted  and  brought  about 
plaintiff's  Injury."  Keeping  in  view  the  use 
to  be  made  of  the  hose  in  question,  we  do 
not  think  it  was  the  duty  of  the  court  to 
instruct  the  Jury  at  all  on  the  theory  that 
the  hose  may  have  been  such  a  simple  appli- 
ance as  to  relieve  appellant  of  the  duty  to 
use  ordinary  care  to  see  to  It  that  It  was  rea- 
sonably safe  and  suitable.  Abstractly  consid- 
ered, it  is  doubtless  true  tbat  the  hose  might 
be  regarded  as  such  a  simple  appliance; 
but  when  considered  In  connection  with  the 
use  and  the  circumstances  of  the  use  made 
of  It  we  think  It  could  not  be  so  regarded. 
The  appliance  and  the  use  to  be  made  of 
It  cannot  be  separated.  Because  they  cannot 
be  separated,  on  the  facta  of  this  case  we 
think  the  charge  requested  was  properly  re- 
fused. Drake  v.  Railway  Oa  (Tex.  Sup.) 
89  S.  W.  408 ;  Railway  Co.  v.  Schnler  (Tex. 
Civ.  App.)  102  &  W.  785.    But  were  we  of 
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the  opinion  that  the  Issue  was  one  which  on 
the  facts  of  the  case  should  have  been  sub- 
mitted to  the  Jury,  we  would  be  Inclined  to 
think  It  fully  and  properly  covered  by  that 
portion  of  the  court's  main  charge  Instruct- 
ing the  Jury  to  return  a  verdict  for  appel- 
lant If  they  believed  from  the  evidence  "that 
It  was  not  the  duty  of  the  defendant  com- 
pany to  Inspect  the  hose  which  It  furnished 
the  plaintiff  on  the  occasion  when  he  was 
Injured;  that  Is,  If  you  find  and  believe  from 
the  evidence  that  an  ordinarily  prudent  per- 
son using  said  hoee  under  the  same  or  sim- 
ilar circumstances  would  not  have  Inspected 
the  same." 

With  reference  to  repair  work  done  on 
hose  furnished  by  appellant,  the  witness 
Frank  Leeds  was  permitted  by  deposition, 
over  appellant's  objection,  to  testify:  "The 
repair  work  was  just  barely  enough  to  keep 
the  business  going — repairs  for  the  time  be- 
ing." The  grounds  of  appellant's  objection 
were  that  the  testimony  was  a  conclusion  or 
opinion  of  the  witness,  and  was  Irrelevant 
and  immaterial.  In  that  the  question  was 
not  as  to  how  much  repairs  were  done  or 
not  done  on  hose,  but  as  to  the  repairs  done 
on  the  particular  hose  used  by  appellee  at 
the  time  be  was  injured.  Appellant  urges 
that  the  admission  of  the  testimony  was 
prejudicial  to  it  because  calculated  to  in- 
flame the.  Jury.  In  support  of  Its  conten- 
tion, appellant  cites  Railway  Co.  v.  Johnson, 
92  Tex.  880,  48  S.  W.  568,  where  It  Is  said : 
"The  rule  is  well  settled  that,  when  the 
question  is  whether  or  not  a  person  has  been 
negligent  in  doing  or  failing  to  do  a  par- 
ticular act,  evidence  Is  not  admissible  to 
show  that  he  has  been  guilty  of  a  similar 
act  of  negligence  or  even  habitually  negli- 
gent upon  a  similar  occasion."  The  witness 
was  testifying  with  reference  to  the  hose  fur- 
nished by  appellant.  Including  the  one  used 
by  appellee  on  the  occasion  when  he  was  In- 
jured. In  so  far  as  the  witness*  testimony 
referred  to  the  hose  used  by  appellee  on  that 
occasion,  we  do  not  think  It  was  immaterial 
or  Irrelevant.  The  condition  of  that  particu- 
lar hose  was  a  relevant  and  material  fact 
The  amount  of  the  repair  work,  and  Its  char- 
acter, done  on  it,  would  tend  to  show  Its  con- 
dition on  the  occasion  when  appellee  was  In- 
jured. To  our  minds  it  does  not  clearly  ap- 
pear that  the  witness.  Instead  of  stating 
facts  within  bis  knowledge  as  to  the  repairs 
and  their  character,  was  merely  stating  his 
opinion  predicated  upon  facts  tending  to 
show  the  nature  of  the  repairs  made.  So 
far  as  the  answer  Indnded  other  hose  than 
the  one  In  question  we  think  it  was  improp- 
er. It  was  Immaterial  whether  other  hose 
was  In  good  or  bad  condition.  We  do  not 
think,  however,  that  the  admission  of  the 
evidence  on  that  account  should  be  held  suf- 
ficient to  justify  a  reversal  of  the  Judgment. 
In  the,  light  of  the  other  evidence  in  the  rec- 
ord, we  think  It  safely  can  be  assumed  that 
injury  to  appellant  did  not  result  from  its 


admission.  Railway  Co.  v.  Jarrard,  65  Tex. 
565;  Railway  Co.  v.  Parr  (Tex.  Civ.  App.) 
26  S.  W.  862 ;  Tompkins  v.  Toland,  46  Tex. 
691 ;  Railway  Co.  v.  Harlan  (Tex.  Civ.  App.) 
62  a  W.  971 ;  T.  4  P.  RaUway  Co.  ▼,  Warner 
(Tex.  Civ.  App.)  93  S.  W.  489. 

The  witness  Frank  Leeds,  testifying  by 
deposition.  In  reply  to  appellant's  sixth  cross- 
interrogatory,  answered:  "I  don't  remember 
just  how  long  Patrick  had  been  working . 
there,  but  he  had  been  using  this  hose  in  his 
worlE,  I  suppose,  ever  since  he  commenced 
there."  The  answer  was  excluded  by  the 
court  on  appellee's  objection  that  it  was  an 
opinion  and  conclusion  of  the  witness,  and 
hearsay.  We  do  not  think  the  court  erred 
in  excluding  the  testimony.  It  is  Insisted 
that  the  words  "I  suppose,"  used  by  the  vrtt- 
ness,  should  be  referred  to  the  language  fol- 
lowing them.  To  so  refer  them,  it  seems  to 
us,  would  not  render  the  answer  any  less  ob- 
jectionable. It  was  a  material  inquiry  not 
only  whether  appellee  had  used  the  hose  be- 
fore the  time  when  he  was  injured  or  not, 
but  also  as  to  how  often  he  may  have  used 
It  If,  as  we  think  Is  true,  the  witness 
should  not  have  been  permitted  to  testify 
that  he  "supposed"  appellee  had  been  using 
the  hose,  it  seems  to  us  with  as  good  reason 
it  should  be  held  that  he  should  not  have 
been  permitted  to  testify  that  he  "supposed" 
appellee  had  used  It  ever  since  he  com- 
menced work  for  appellant.  The  seventh 
assignment  of  error  is  overruled. 

Because  we  do  not  find  In  the  record  error 
which  should  cause  Its  reversal,  the  judg- 
ment is  affirmed. 


GALVESTON  SHOE  &  HAT  CO.  v.  ROWE. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   26, 

1908.    Rehearmg  Denied  May  6,  1908.) 

1.  AsSIOnVENTS    FOR    BEUfEFTT    OF    CbEDITOBS 

— Rbcovkbt  of  Pboceeds— Sitfeicixnct  of 

Evidence. 

ESvidence,  In  an  action  by  a  trustee  under 
an  assignment  for  benefit  of  creditors  to  recov- 
er the  proceeds  of  goods  alleged  to  have  been 
fraudulently  obtainea,  considered,  and  held  safiS- 
cient  to  establish  the  fraudulent  intent 

2.  Vertje—Fbaud— Effect. 

A  private  corporation,  resident  of  Q.  coun- 
tr,  sold  a  bill  of  goods  to  a  buyer  In  C.  county. 
The  buyer  made  an  assignment  for  benefit  of 
creditors,  and  at  a  meeting  of  the  creditors  held 
in  M.  county  the  corporation  made  an  agree- 
ment, induced  by  false  representations  on  its 
part,  by  which  it  obtained  the  proceeds  of  tlie 
bill  of  goods,  and  it  then  refns^  to  turn  such 
proceeds  over  to  the  trustee  under  the  assign- 
ment Held,  that  under  Rev.  St  1895,  art. 
1194,  i  7,  authorizing  a  defendant  to  be  sued 
out  of  the  county  oif  his  residence  when  the 
plaintiff's  snit  is  predicated  upon  fraud  com- 
mitted by  the  defendant  in  the  county  wliere 
the  suit  was  instituted,  a  suit  by  the  trustee  to 
recover  the  proceeds  of  the  goods  fraudulently 
withheld  was  properly  brought  in  M.  county. 

3.  COBPOBATIONS— VESTJE   OF   AOTIORS. 

Held,  also,  that  under  Rev.  St  1895,  art. 
1194,  §  23,  authorizing  suits  against  any  pri- 
vate corporation  in  any  county  where  the  cause 
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of  action  arose,  the  suit  was  properly  brought 
in  M.  count;. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  12,  Corporations,  §  193B.] 

4.  CoNnNUANOB—OBOUNDS— Absence  of  Ev- 
idence—DiuaENCs. 

A  motion  for  continuance  on  the  ground  of 
the  absence  of  mercantile  books  is  properly  de- 
nied for  want  of  diligence,  where  no  showing  is 
made  that  a  subpoena  duces  tecum  had  been  ap- 
plied for. 

5.  Sales— VAUDirT—MiSBEPBESENTATiON    by 

BUTEB. 

In  an  action  by  a  trustee  under  an  assign- 
ment for  the  benefit  of  creditors  against  the  sell- 
er of  goods  to  his  assignor,  findings  of  fact  held 
not  to  show  misrepresentations  by  the  assignor 
as  to  his  financial  condition  entitling  the  seller 
to  rescind  the  sale. 

*    Appeal    from    District    Court,    McLennan 
County;    Marshall  Surratt,  Judge. 

Action  by  John  F.  Rowe,  trustee,  against 
the  Galveston  Shoe  &  Hat  Company,  to  re- 
cover the  proceeds  of  goods  fraudulently  ob- 
tained. From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

November  6, 1905,  W.  R.  Carroll  and  W.  H. 
Carroll,  merchandising  under  the  firm  name  of 
W.  R.  Carroll  &  Co.,  made  an  assignment  to 
John  F.  Rowe,  as  trustee  for  the  benefit  of 
their  creditors.  The  property  transferred  was 
a  stock  of  merclundise  in  the  town  of  Tama, 
Coryell  coimty,  Tex.  Thereafter  Rowe,  as 
trustee,  brought  this  suit  in  the  district  court 
of  McLennan  county  against  Oalveston  Shoe  & 
Hat  Company,  a  private  corporation,  seeking 
to  recover  the  value  of  a  portion  of  the  stock 
of  merchandise  referred  to,  which  be  alleged 
the  defendant  obtained  possession  of  by 
fraudulent  representations  made  in  McLen- 
nan county,  and  thereafter  appropriated  the 
property  to  its  own  use  and  refused  to  pay 
him  therefor.  The  defendant  filed  a  plea  in 
abatement,  showing  that  it  was  a  resident  of 
Galveston  county,  which  plea  was  In  due 
form  to  raise  the  question  of  venue.  The  de- 
fendant followed  its  plea  In  abatement  with 
a  general  'demurrer,  general  denial,  and  a 
special  answer,  wherein  it  was  alleged  that 
the  merchandise  for  the  value  of  which  the 
plaintiff  sought  to  recover  was  procured  by 
Carroll  &  Co.  by  fraud  and  deceit,  and  under 
such  circumstances  as  entitled  the  defendant 
to  a  rescission  of  the  sale,  and  to  retake  and 
^spose  of  the  property  as  it  had  done,  with- 
out liability  to  the  plaintiff  or  any  one  else. 
The  defendant  also  filed  a  cross-bill.  Implead- 
ing W.  R.  Carroll  &  Co.  The  plaintiff  filed 
a  supplemental  petition,  in  which,  among 
other  things,  he  averred  that,  If  any  false 
statements  were  made  by  Carroll  &  Co.  In 
reference  to  their  financial  affairs,  an  agent 
of  the  defendant  helped  prepare  such  state- 
ment, and  knowingly  participated  in  any  mis- 
representations contained  therein.  There  was 
a  nonjury  trial  which  resulted  in  a  Judgment 
for  the  plaintiff  against  the  defendant,  Gal- 
veston Shoe  &  Hat  Company,  for  $891.  Judg- 
ment was  also  rendered  In  favor  of  Galveston 
Shoe  &  Hat  Company  agniufit  W.  R.  and  W. 
H.  Carroll   for  the  sum  of  |2,082.28.     Gal- 


veston  Shoe  &  Hat  Company  has  appealed 
and  seeks  a  reversal  of  the  judgment. 

The  trial  judge  filed  findings  of  fact,  which 
are  as  follows: 

"About  the  middle  of  March,  1905.  G.  W. 
Neathery,  the  traveling  salesman  of  defend- 
ant, Galveston  Shoe  &  Hat  Company,  a  pri- 
vate corporation,  went  to  the  place  of  busi- 
ness of  W.  R.  Carroll  &  Co.  at  Tama,  Coryell 
county,  Tex.,  for  the  purpose  of  selling  said 
firm  a  bill  of  goods.  That  while  there  he 
made  such  investigations  as  satisfied  him  as 
to  the  value  of  the  stock  of  goods  which  Car- 
roll Sc  Co.  had  in  the  store  at  that  time,  and 
went  to  their  homes  on  their  respective  farms 
near  by  and  investigated  the  same,  so  as  to 
satisfy  himself  of  their  value.  He  succeeded 
in  procuring  from  them  an  order  on  the  16th 
of  March,  1906,  for  goods  to  the  amoiut  of 
$807.70.  That  upon  leaving  Carroll's  store 
defendant's  salesman,  6.  W.  Neathery,  went 
to  Gatesville  and  was  accompanied  to  Gates- 
vllle  by  W.  R.  Carroll.  After  reaching  Gates- 
ville, Neathery  requested  of  Carroll  a  state- 
ment of  the  financial  condition  of  W.  R.  Car- 
roll &  Co.,  ahd  produced  a  blank  form  of  the 
Galveston  Shoe  &  Hat  Company  with  Its 
name  printed  throughout  the  blank  form, 
upon  which  to  make  said  statement.  The 
date  of  the  statement,  the  words  'McLendon 
Hardware  Company,  Waco,'  'store  building 
and  lot  $700,'  notes  secured  by  liens  '$700,' 
appearing  in  said  statement,  were  written 
therein  by  defendant's  agent,  Neathery,  and 
he  placed  the  valuation  on  the  stock  of  goods 
and  homestead  of  the  Carrolls.  This  state- 
ment and  Its  probative  force  as  evidence  can- 
not be  appreciated  without  being  seen,  and 
therefore,  I  have  ordered  the  original  to  be 
sent  up  with  the  record,  as  in  my  judgment 
It  Is  so  imperfect  and  contradictory  as  to 
show  ujwn  its  face  to  have  been  made  by  a 
man  so  ignorant  of  mercantile  matters  as  to 
carry  grave  doubt  to  the  mind  of  an  ordi- 
narily prudent  person  as  to  his  ability  to 
make  out  a  statement  sufficiently  accurate 
to  base  a  line  of  credit  upon.  Neathery 
forwarded  the  order  and  statement  which  he 
had  thus  procured  from  Carroll  to  defendant. 
When  received,  said  company  caused  the  or- 
der to  be  laid  aside  and  not  filled  for  the 
time  being,  and  Frenkel,  Its  secretary  and 
treasurer  and  credit  man,  wrote  a  letter  to 
said  traveling  salesman,  Neathery,  who  took 
said  order,  to  the  effect  he  thought  Neathery 
had  sold  Carroll  a  little  bit  too  much  goods, 
and  thereafter  said  order  was  filled  and  the 
goods  shipped  to  the  Carrolls.  In  reply  to 
Frenkel's  letter,  Neathery  replied  that  be 
thought  they  were  perfectly  good  for  every 
nickel  they  bought.  On  April  13,  1905,  de- 
fendant company  shipped  to  Carroll  &  Co. 
on  their  order  other  goods  of  the  value  of  $72. 
Afterwards,  while  Neathery  was  in  the  store 
of  the  defendant  at  Galveston,  he  was  called 
upon  for  further  Information  by  Frenkel  in 
regard  to  W.  R.  Carroll  &  Co.,  and  at  that 
time  Freukel  discussed  fully  with  Neathery 
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Carroll  &  Co.'s  condition  at  that  time  and 
the  crop  prospects  In  that  county  and  their 
neighborhood.  This  was  before  he  left  Gal- 
veston to  obtain  orders  for  the  fall  trade, 
and  while  on  said  trip  on  Jnly  3,  1906,  be 
procured  from  W.  R.  Carroll  &  Co.  another 
order  for  goods  amounting  to  the  sum  of 
$886.65,  which  he  forwarded  to  the  defendant 
company,  and  which'  was  filled  and  shli^>ed 
out  as  requested,  and  on  August  15,  1905, 
defendant  company  sold  Carroll  &  Co.  a  bill 
to  the  amount  of  $36;  nothing  having  been 
paid  up  to  that  time  by  W.  R.  Carroll  &  Co. 
on  the  March  order,  which  was  due  July  1, 
1905. 

"About  November  1,  1905,  Charles  Frenkel, 
the  secretary  and  treasurer  of  the  defendant 
ccHupany,  went  to  W.  R.  Carroll  &  Co.'s  place 
of  business  In  Coryell  county,  and  there  as- 
certained from  them  that  they  were  unable  to 
meet  their  indebtedness,  and  tried  to  get  them 
to  return  to  him  such  goods  as  bad  been  sold 
them  by  the  defendant  company  as  were  then 
In  their  stock,  and  Informed  them  that  he 
would  sequestrate  them  If  he  could  not  .other- 
wise obtain  possession,  claiming  that  Carroll 
had  bought  them  on  misrepresentation.  Car- 
roll &  Co.  declined  to  surrender  the  goods, 
stating  they  desired  to  treat  all  their  creditors 
equally,  and  informed  said  Frenkel  that  they 
were  going  to  Waco  to  have  a  conference  with 
all  their  creditors,  and  would  meet  him  there  on 
the  6th  day  of  November,  1905.  On  that  day 
there  was  held,  at  the  Rotan  Grocery  Com- 
pany's office  In  Waco,  a  meeting  of  the  credit- 
ors of  W.  R.  Carroll  &  Co.,  which  was  at- 
tended by  said  Frenkel,  where  It  was  agreed 
by  the  creditors  that  W.  R.  Carroll  &  Co. 
should  make  an  assignment  of  all  their  prop- 
erty to  John  F.  Rowe  for  the  benefit  of  their 
creditors  generally  Frenkel  at  this  meeting 
claimed  that  the  goods  procured  by  Carroll  & 
Co.  from  his  firm  were  obtained  through  mis- 
r^resentatlon,  and  that,  unless  some  satis- 
factory arrangements  were  made  in  regard 
thereto,  he  would  sue  to  recover  said  goods 
and  sequestrate  the  same.  Whereupon  It  was 
agreed  between  him  and  Rowe,  as  trustee  for 
all  the  creditors,  that,  In  order  to  save  the 
expense  of  a  sequestration  suit,  he  should 
accompany  Rowe  to  the  Carroll's  place  of  busi- 
ness In  Coryell  county,  and  that  all  the  goods 
of  the  defendant  which  could  be  found  in  the 
(Stock  of  Carroll  &  Co.  at  that  time  should  be 
net  aside  and  sold  either  by  Frenkel  or  Howe, 
and  the  proceeds  of  the  sale.  If  sold  by  Fren- 
kel, should  be  turned  over  to  Rowe  and  held 
by  him,  or.  If  the  goods  were  sold  by  Rowe, 
that  he  should  retain  the  proceeds  of  the 
sale,  and  that  defendant  company  would  In- 
stitute Its  suit  therefor  In  McLennan  county, 
Tex.,  against  said  Rowe  for  such  proceeds  In 
order  to  test  the  question  as  to  whether  or 
not  the  defendant  company  should  recover 
said  goods  on  account  of  having  been  obtained 
through  fraud  by  W.  R.  Carroll  &  Co.  This 
agreement  was  made  on  the  part,  of  said 
Frenkel  with  fraudulent  intent  on  his  part  of 


obtaining  possession  of  the  proceeds  of  said 
goods  and  retaining  the  same  from  said 
trustee.  With  this  understanding  the  assign- 
ment was  made  by  W.  R.  Carroll  &  Co.  to 
Rowe  on  said  day,  and  they,  with  Frenkel  and 
Rowe,  at  once  went  to  Coryell  county,  to 
the  store  of  Carroll  &  Co.,  where,  in  accord- 
ance with  the  agreement  that  had  been  made 
In  Waco,  the  goods  purchased  from  the  de- 
fendant company  were  Identified,  separated 
from  the  remainder  of  the  stock,  and  laid 
aside,  and  that  night  were  sold  by  Frenkel  on 
credit  for  $825;  he  taking  the  note  of  the 
purchaser  therefor,  payable  to  defendant  com- 
pany, and  he  (Frenkel)  agreeing  at  the  time 
with  Rowe  that  as  soon  as  he  reached  Gal- 
veston he  would  forward  to  Rowe  the  com- 
pany's check  for  the  amount  thereof,  $825,  for 
which  he  had  sold  said  goods,  to  be  held  by 
said  Rowe  subject  to  the  agreement  that  had 
been  made  in  Waco  as  to  holding  said  funds 
for  future  litigation.  After  Frenkel  had 
reached  Galveston,  the  defendant  company  de- 
clined to  deliver  to  Rowe  the  proceeds  of 
said  sale,  or.  In  other  words,  their  check  for 
the  proceeds,  and  hence  this  suit  to  recover 
the  same. 

"At  the  time  W.  R.  Carroll  and  Neathery 
made  out  the  statement  of  Carroll  &  Co.'s 
financial  condition,  Carroll  was  not  requested 
by  Neathery  to  give  the  individual  assets  or 
liabilities  of  either  himself  or  his  partner,  W. 
H.  Carroll;  Neathery  and  Carroll  both  tes- 
tifying that  Carroll  was  not  asked  to  state 
the  same,  that  the  subject  of  Individual  debts 
did  not  come  up  at  all,  and  that  Carroll,  being 
away  from  his  books,  could  only  give  the  part- 
nership assets  from  recollection.  At  that  time 
the  firm  owed  the  Rotan  Grocery  Company 
$449.31,  as  shown  on  this  trial,  which  Carroll 
gave  In  the  statement  as  $400.  It  owed 
Sanger  Bros.  $464.81,  stated  at  $400.  It  owed 
the  McLendon  Hardware  Company  an  amount 
not  shown,  which  amount  Carroll  stated  to 
Neathery  at  the  time  he  did  not  know.  W. 
R.  Carroll  &  Co.  were  at  that  time  running  a 
weekly  account  with  Cochran  &  Co.,  and  on 
the  day  said  statement  was  made  owed  Coch- 
ran &  Co.  about  $75  on  that  we^'s  account, 
and  the  same  way  with  the  Waters-Pierce  Oil 
Company,  to  whom  It  owed  at  that  time  about 
$33,  and  also  a  few  other  small  accounts  of 
like  nature  that  were  not  Included  In  the  state- 
ment. At  the  time  the  statement  was  given, 
W.  R.  Carroll  individually  was  indebted  to 
various  persons  to  the  extent  of  some  $1,000 
or  $1,500,  one  of  these  debts,  $450,  being  a 
lien  upon  the  storehouse  of  W.  R.  Carroll  &' 
Co.,  and  said  lien  having  become  fixed  prior 
to  W.  H.  Carroll  buying  an  Interest  in  said 
business,  which  he  did  shortly  prior  to  the 
giving  of  the  first  order  by  said  firm  to  the 
defendant  company.  W.  H.  Carroll  was 
surety  on  some  of  the  notes  given  by  W.  R. 
Carroll  for  a  portion  of  this  Indebtedness.  I 
find  the  value  of  the  stock  In  the  store  of 
W.  R.  Carroll  &  Co.  on  the  16th  day  of  March, 
1905,  to  be  about  $4,000,  and  that  they  held 
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notes  secured  by  mortgage  to  the  amount 
of  $7,000,  as  stated  In  said  statement.  These 
notes  were  what  were  known  as  advancement 
notes  of  farmers,  and  the  full  amount  there- 
of bad  not  been  advanced  to  the  makers  at 
tbe  time  said  statement  was  made;  there 
having  been  advanced  at  that  time  some  |250 
or  $300.  The  evidence  also  shows  that  the 
value  of  live  stock  not  exempt  under  state 
laws  to  have  been  $1,200,  and  the  store  and 
lot  were  probably  worth  about  $700,  as  stated 
therein. 

"I  further  find  that  W.  R.  Carroll  had  only 
been  In  the  mercantile  business  a  short  while, 
was  a  man  35  years  of  age,  his  father,  W.  H. 
Carroll,  68  years  of  age,  both  farmers,  and 
that  defendant's  agent  who  procured  the  or- 
ders was  fully  cognizant  of  all  these  facts,  was 
present  while  the  statement  was  being  made, 
and  assisted  therein,  and  that  the  sales  made 
by  the  defendant  company  to  W.  R.  Carroll  & 
Co.  were  not  made  exclusively  upon  said  state- 
ment, and  they  were  not  caused  to  make  the 
same  because  of  their  reliance  on  tbe  correct- 
ness of  said  statement ;  that  the  same  was  in- 
tended by  W,  R  Carroll  to  be  correct,  and  did 
set  forth  the  flnanclal  condition  of  W.  R.  Car- 
roll &  Co.  at  the  time  it  was  given  to  the  best 
of  W.  R.  Carroll's  ability  to  give  the  same  at 
the  time  and  under  the  circumstances  under 
which  It  was  given,  and  said  statement  does 
to  a  reasonable  extent  set  forth  approximate- 
ly the  financial  condition  of  said  partnership 
at- that  time.  Defendant  Galveston  Shoe  & 
Hat  Company's  principal  oflSce  and  place  of 
business  is  in  Oalvestcm,  Tex.,  and  it  has  no 
ofQce  or  place  of  business  In  McLennan  coun- 
ty, Tex.,  nor  any  local  agent  in  McLennan 
county,  Tex." 

John  W.  Davis,  for  appellant  Prendergast 
&  Williamson,  for  ai^lee. 

KEY,  3.  (after  stating  the  facts  as  above). 
The  first  assignment  of  error  Is  addressed  to 
the  action  of  the  court  in  overruling  the  de- 
fendant's plea  in  abatement,  asserting  its 
right  to  be  sued  In  Galveston  county.  The 
second  assignment  assails  the  trial  Judge's 
finding  of  fact  to  the  effect  that  an  agree- 
ment vas  made  by  appellant  in  McLennan 
county,  Tex.,  to  pay  for  the  goods  Involved 
in  this  litigation  with  the  fraudulent  intent 
on  its  part  of  obtaining  possession  of  the  pro- 
ceeds of  said  goods,  which  constituted  such 
fraud  as  authorized  appellee  to  sue  appellant 
in  McLennan  county.  We  find  testimony  In 
tbe  record  which  suporta  the  finding  In  ques- 
tion. 

Tbe  trial  court  held  as  a  conclusion  of  law 
that  such  fraud  was  committed  by  appel- 
lant's agent,  Frenkel,  in  making  the  agree- 
ment referred  to  in  McLennan  county  as 
would  authorize  the  suit  In  that  county  under 
both  section  7  and  section  23  of  article  1191 
of  the  Revised  Statutes  of  1895,  and  that  con- 
clusion is  complained  of  by  the  third  assign- 
ment of  error.  The  seventh  section  authoriz- 
es a  defendant  to  be  sued  out  of  the  county 


of  his  residence  when  the  plaintiff's  suit  is 
predicated  upon  fraud  committed  by  the  de- 
fendant in  the  county  where  the  suit  is  in- 
stituted. Section  23  authorizes  suit  against 
any  private  corporation,  association,  or  Joint 
stock  company  in  any  county  where  the  cause 
of  action  or  a  part  thereof  arose.  We  agree 
with  the  trial  court  on  the  question  of  law 
involved,  and  especially  as  to  the  right  to  sue 
in  McLennan  county  under  the  tweaty-tbird 
section  of  the  statute  in  question. 

The  fourth  assignment  complains  l>ecausa 
a  motion  for  a  continuance  was  overruled. 
Appellant's  brief  does  not  disclose,  exc^t  by 
inference,  tbe  ground  upon  which  tbe  contin- 
uance was  sought  An  examination  of  the 
record  shows  that  it  was  sought  because  of 
the  absence  of  the  mercantile  books  of  Car- 
roll &  Co.'  The  application  failed  to  show 
proper  diligence.  It  was  not  shown  that  a 
subpoena  duces  tecum  had  been  applied  for. 
Mere  requests  or  demands  upon  the  plaintiff 
and  Carroll  &  Co.  to  have  the  books  in  court 
were  not  sufficient  diligence. 

The  fifth,  sixth,  and  seventh  assignments 
challenge  the  findings  of  fact  and  conclu- 
sions of  law,  which  resulted  in  the  trial 
court's  holding  that  appellant  was  not  enti- 
tled to  rescind  its  contract  of  sale  with  Car- 
roll &  Co.  There  Is  evidence  In  the  record 
supporting  the  material  findings  upon  that  is- 
sue, and,  taking  the  facts  as  found,  we  are 
of  opinion  that  the  right  to  rescind  was  not 
shown. 

There  are  some  other  minor  questions  pre- 
sented in  appellant's  briefs,  but  they  do  not 
show  that  reversible  error  was  committed. 

Our  conclusion  is  that  the  Judgment  should 
be  affirmed,  and  it  is  so  ordered. 


MISSOURI,  K.  &  T.  RT.  CO.  OT  TEXAS  r. 
McDUFFBT  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     April  11, 
1908.     Rehearing  Denied  May  2,  1908.) 

1.  RAiraoADs— Opkbation— Ddtt     to     Pbo- 
viDE  Switch  Lights. 

The  statute  (Laws  1905,  p.  77,  c  56)  pro- 
vidine  that  a  railroad  company  must  place 
switch  lights  on  all  its  main  line  switches  and 
keep  them  lighted  from  sanaet  until  sunrise 
api>lie8  to  a  main  switch  used  by  the  company 
which  is  owned  and  maintained  by  another 
railroad,  and  the  company  using  it  cannot  ab- 
solve itself  from  the  obligation  by  a  contract 
with  tbe  owner  that  the  duty  of  caring  for  the 
switch  should  devolve  upon  tbe  owner. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  SS  824-830.] 

2.  Same— Reoulatior— Power  of  State  to 
Regui-ate. 

The  Legislature,  In  the  exercise  of  the  po- 
lice power  of  the  state,  may  control  and  regu- 
late the  manner  in  which  railroad  companjs 
shall  transact  their  business,  and  may  pass  a 
law  requiring  them  to  place  switch  lights  on  all 
main  line  switches  connected  with  theirmain  lines 
and  keep  them  lighted  f  lom  sunset  until  sunrise. 

3.  CONSTITUTIONAl     LAW  —  ObLIOATIOR      Ot 

Contbacts. 

Such  a  law  does  not  impair  the  obligation 
of  a  contract  which  a  railroad  company  might 

*Wrlt  of  error  denied  by  Supreme  Court. 
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make  with  another  company  owning  a  switch 
for  its  joint  use  by  both  companies,  and  for  the 
maintenance  and  lighting  of  the  switch  by  the 
owner,  since  the  parties  in  malsing  such  a  con- 
tract are  charged  with  knowledge  of  the  power 
of  the  liegislature  to  impose  the  duty  upon  both 
of  them. 

4.  Masteb  and  Sbbvant— Injuby  to  Sekvart 
—Action— Admissibility  of  Evidence. 
In  a  death  action  against  a  railroad  com- 
pany, where  one  of  the  grounds  of  negligence 
alleged  waa  that  a  switch  connecting  with  the 
main  line  was  not  lighted  in  violation  of  a  stat- 
ute requiring  railroads  to  have  such  switches 
lighted  unless  their  engines  are  equipped  with 
electric  headlights,'  evidence  that  the  engine  in- 
volved in  the  accident  had  an  oil  burner,  that 
an  electric  headlight  makes  a  brighter  light  than 
an  oil  burner,  that  if  the  engine  had  been  equip- 
ped with  an  electiic  headlight  the  engineer  could 
Dave  seen  the  switch  target  at  a  distance  of 
100  yards  or  more,  that  with  the  oil  bnmer  he 
could  cee  it  only  probably  at  two  car  lengths, 
and  that  as  the  engineer  approached  the  switch 
at  the  time  of  the  accident  bo  could  have  stop- 
ped the  train  within  not  much  over  100  yards, 
was  admissible  on  that  issue. 

iS.  Same. 

The  evidence  was  admissible  as  tending  to 
■how  actionable  ncgiig-jnoe  for  the  consequences 
of  which  defendant-  would  l>e  liable  at  common 
law,  since  the  fact  that  au  electric  headlight  was 
not  required  by  statute  did  not  relieve  defend- 
ant from  the  duty  of  supplying  such  a  light  if  a 
person  of  ordinary  en  re  engaged  in  the  same 
businoRs  would  have  furnished  it. 

6.  Masteb  and  Schvant— Action  fob  Death 
or  Sebvant— AESviitnioN  of  Risk. 

The  fact  that  a  locomotive  fireman  knew 
that  his  locomotiv*  was  eq-iipped  with  an  oil 
burner  instead  of  an  electric  headlight  would 
not  charge  him,  as  a  m.itter  of  law,  with  knowl- 
edge of  the  danger  of  operating  the  engine  with 
such  a  burner,  Decnuse  of  the  difficulty  in  see- 
ing nnligbted  switch  taL-jrets ;  but  he  had  a  right 
to  assume  that,  having  elected  to  equip  its  en- 
gine with  an  oil  burner  instead  of  an  electric 
headlight,  the  master  would  perform  the  duty 
to  have  its  main  line  switches  lighted  as  requir- 
ed by  statute  when  an  electric  headlight  is  not 
used,  and  thus  avoid  exposing  him  to  the  danger 
of  an  open  switch. 

7.  Tbiai^Inbtbuctions    Containing    Omis- 
sions. 

A  charge  correct  so  far  as  it  goes  is  not 
ground  for  reversal  because  not  as  full  as  a 
party  is  entitled  to  have  it,  but  the  party  should 
request  a  special  charge  supplying  the  omission. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  028.] 

8.  Death— Excessive  Damages. 

Decedent  was  32  years  old,  and  had  an  ex- 
pectancy of  33.02  years.  He  was  earning  from 
$70  to  $110  per  month,  was  industrious,  stout, 
and  healthy,  and  in  linr  of  promotion,  which 
would  probably  have  increased  his  earnings. 
Held,  that  a  verdict  for  ?1C.OOO  for  his  death 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  M  125-130.] 

9.  Appeai^— Pebsows  Entitled— Pasties  Ao- 
gbieved — Appobtionmeht  of  Dauaoks. 

If  the  total  amount  of  damages  awarded  in 
a  death  action  is  not  excessive,  defendant  can- 
not complain  that  the  amounts  awarded  to  the 
different  plaintiffs  in  the  apportionment  of  the 
damages  are  excessive. 

10.  Same-^Assionments     of     Ebbob— Suffi- 
ciency—Multifabiousness. 

An  assignment  of  error  which  is  multifar- 
ious will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  If  302&-3029.] 
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Appeal  from  District  Court,  Grayson  Coun- 
ty;  J.  M.  Pearson,  Judige. 

Deatb  action  by  Attte  McDnffey,  suing  for 
beraelf  and  as  next  friend  for  ber  minor 
children,  against  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Coke,  Miller  &  Coke  and  Smith  &  Wall,  for 
appellant  McGrady  &  McMahon  and  Wolfe, 
Hare  &  Mazey,  for  appellees. 

TALBOT,  J.  Attle  McDuffey,  suing  for 
herself  and  as  next  friend  for  her  minor 
children  Ray  McDuffey,  Luther  McDuffey, 
Fred  McDuffey,  John  McDuffey,  and  Sammy 
McDuffey,  hereinafter  styled  appellees.  In- 
stituted this  suit  in  the  district  court  of 
Grayson  county,  Tex.,  on  the  22d  day  of  De- 
ceml)er,  1906,  to  recover  damages  of  appel- 
lant in  the  sum  of  $50,000  for  the  death  of 
the  husband  and  father,  Sam  McDuffey.  Ap- 
pellees alleged,  in  substance:  That  on  or 
about  November  19,  1906,  the  deceased,  Sam 
McDuffey,  waa  in  the  employ  of  appellant  as 
fireman  on  one  of  its  locomotlTe  engines  pull- 
ing a  freight  train.  That  as  the  train  ap- 
proached Tioga,  Grayson  county,  Tex.,  from 
the  north,  about  the  time  it  reached  the 
switch  it  was  derailed,  Sam  McDuffey  being 
caught  by  the  engine  and  so  ground  and 
imisbed  that  he  lost  his  life.  That  appel- 
lant's negligence  consisted  in  this:  That 
said  engine  was  not  equipped  with  any  elec- 
tric headlight,  and  that  the  switch  light  at 
that  point  was  not  a  good  or  sufficient  switch 
light,  and,  in  fact,  there  was  no  light  at 
said  point,  although  It  was  a  main  line  switch 
connected  with  the  main  line ;  that  no  switch 
at  said  point  was  lighted  as  required  by  law ; 
that,  had  said  switch  been  properly  lighted, 
it  would  have  shown  a  green  light  when  the 
switch  was  closed,  and  a  red  light  when  It 
was  open ;  that  the  lamp  In  said  switch  stand 
was  defective,  insufficient,  and  worthless,  and 
the  fixtures  supporting  such  lamp  were  in 
such  condition  that  the  operation  of  trains 
over  the  track  at  that  place  would  Jar  the 
lights  out,  and  that,  if  said  light  had  ever  been 
lighted  on  the  night  in  question,  the  same 
v/ould  have  been  jarred  out  before  appellant's 
train  would  have  reached  said  point ;  that  on 
M'd  night  the  engineer  of  deceased  had  been 
ordered  by  appellant  to  keep  the  main  line  at 
Tioga;  that  deceased's  engineer,  seeing  no 
Indication  of  an  open  or  dangerous  switch, 
believed  that  he  could  pass  said  place  with 
safety,  and  was  doing  so  at  the  rate  of  about 
20  miles  per  hour;  that,  had  the  red  light 
on  said  switch  been  burning,  the  same  en- 
gineer could  have  seen  the  same  and  checked 
the  speed  of  his  train;  that  the  headlight 
on  the  engine  was  only  an  oil  burner,  and 
the  engineer  could  not  see  that  the  switch 
board  was  red;  that  the  switch  board  was 
on  the  engineer's  side  of  the  trade ;  that  he 
could  not  see  this  until  hia  engine  was  so 
close  to  the  place   where  it  was  derailed 
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that  he-  could  not  check  the  speed  of  bis 
train  in  time  to  avoid  the  Injury;  that.  If 
said  train  had  been  equipped  with  an  elec- 
tric headlight,  the  engineer  would  have  dis- 
coT«red  the  red  board  In  time  probably  to 
have  oiabled  him  to  bare  avoided  said  in- 
Jury.  That  prior  to  the  time  of  said  wreck 
a  south-bound  passenger  train  belonging  to 
appellant  had  passed  through  Tioga,  had 
left  side  switch  open,  and  bad  taken  west 
side.  That  appellant's  employ^  <^>erating 
said  train  (had  negligently  failed  to  close 
said  switch  violative  of  appellant's  custom 
as  well  as  its  rules,  and  that  one  of  appel- 
lant's north-bound  trains,  passing  over  said 
road  prior  to  the  time  of  the  wredc,  bad 
broken  off  the  points  of  the  switch  rails, 
bent  them  out  of  position,  and  otherwise  dis- 
arranged appellant's  track  leaving  the  same 
in  such  condition  that  when  the  engine  of 
deceased  reached  said  place  it  would  neither 
keep  the  main  track  nor  keep  the  siding,  but 
became  derailed  and  wrecked.  That  the  em- 
ployes on  the  north-bound  train  knew  when 
they  broke  the  switch  pointo  at  said  switch, 
yet  negligently  failed  to  report  such  facts. 
Tbat  the  engineer  was  operating  'his  engine 
at  too  great  a  rate  of  speed  in  approaching 
^aid  point,  and  was  operating  bis  train  so 
that  It  was  not  under  control  as  required 
by  appellant's  rules.  Tbat  said  engineer  dis- 
covered as  he  approached  said  switch  that 
the  light  was  not  burning,  and  was  put  upon 
notice  thereby  that  the  track  was  out  of 
repair,  and  knew  these  things  in  time  to 
stop,  but  negligently  failed  to  do  so.  That 
appellant  answered  by  a  general  demurrer, 
special  exceptions, .  general  denial,  and  then 
by  special  answer  alleged  that  the  deceased 
came  to  bis  death  from  injuries  proximately 
caused  and  contributed  to  by  bis  own  negli- 
gence and  want  of  ordinary  care  and  by  that 
of  his  fellow  servants.  That  his  injuries  re- 
sulted from  one  of  the  risks  assumed  by  him. 
Tbat  of  the  defects  and  causes  which  produc- 
ed his  injuries,  If  any  were  produced,  the 
deceased  had  full  notice,  or  by  the  exercise 
of  ordinary  care  on  his  part  would  have 
had  full  notice,  in  ample  time  to  have  avoid- 
ed tihe  same.  The  cause  was  tried  before  a 
Jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellees  for  the  sum  of 
$16,000,  said  amount  being  apportioned  as 
follows:  To  Attie  McDutTey  $6,000;  to  Rfty 
McDuffey,  Luther  McDuffey,  Fred  McDuffey, 
John  McDuffey,  and  Sammy  McDuffey  the 
sum  of  $2,000  each.  Appellant's  motion  for 
a  new  trial  having  been  overruled,  it  per- 
fected an  appeal  to  this  court. 

Appellant's  first  assignment  of  error  com- 
plains of  the  following  paragraph  of  the 
court's  charge:  "The  statute  laws  of  Texas 
provide  tbat  it  is  the  duty  of  every  railway 
corporation  operating  a  line  of  railway  in 
Texas  to  place  good  and  sufficient  switch 
lights  on  all  their  main  line  switches  con- 
nected with  the  main  line,  and  keep  the  same 
lighted  from  sunset  until  sunrise;    but  such 


statute  does  not  apply  to   railways  which 
have  all  their  road  locomotives  equipped  wltb 
electric  headlights,  nor  does  such  statute  ap- 
ply to  any  railroad  line  or  division  on  which 
no  trains  are  regularly  run  or  operated  at 
night    Now,  If  you  find  and  believe  from  the 
evidence  that  on  the  occasion  when  Sam  Mc- 
Duffey was  killed  the  switch  connecting  with 
the  main  line  of  railroad  was  not  lighted  at 
the  time  the  train  on  which  McDuffey  was 
riding  approached  the  station  of  Tioga,  and 
you  further  find  and  believe  from  the  evi- 
dence tbat  the  defendant  cdmpany,  its  agents 
and  employes,   had  not  exercised  ordinary 
care  to  have  the  same  lighted,  and  you  fur- 
ther believe  from  the  evidence  that  the  fail- 
ure to  have  said  switch  lighted  was  an  act 
of  negligence  on  the  part  of  defendant  com- 
pany, its  agents  or  employes,  and  that  sucli 
negligence,  if  any,  was  the  cause  of  the  de- 
railment of  the  engine  and  the  cause  of  the 
death  of  Sam  McDuffey,  then  you  will  re- 
turn a  verdict  In  favor  of  the  plaintifTs,  and 
assess  their  damages  as  hereinafter  instmct- 
ed."    It  is  contended  that  the  s^tute  in  ref- 
erence to  keeping  switch  lights  on  main  line 
switches  lighted  from  sunset  to  sunrise  bad 
no  application  in  this  case,  inasmuch  as  the 
undisputed  testimony  showed  that  the  tradi 
upon  which  the  engine  was  running  when  the 
deceased  was  killed  was   owned  and  main- 
tained by  the  TexaB  &  Pacific  Railway  Com- 
pany, and  not  by  appellant ;  that  the  statute 
referred  to  impairs  the  right  of  contract,  de- 
nies to  appellant  rights  guaranteed  to  it  by 
the  Constitution  of  the  8tat«(,  and  is  there- 
tore  unconstitutional.    We  arSt  o'  tbe  opin- 
ion the  court  did  not  err  in  givirig  the  charge. 
The  switch  track  In  question  haa^een  used 
by  appellant  in  connection  with  the  deration 
of  its  main  line  of  road  for  about  2(\year8 ; 
and,  notwithstanding  said  switch  m&^.  bave 
been  owned  and  maintained  by  the  Texas  * 
Pacific  Railway  Company,  It  was  the  dtitj  <*' 
appellant  to  use  ordinary  care  to  have  it  piW' 
erly  lighted  and  kept  in  a  reasonably  sa? 
condition  for  the  protection  of  its  employes 
It  could  not  absolve  itself  from  this  obliga- 
tion to  its  employes  by  any  contract  or  agree- 
ment with  the  Texas  &  Pacific  Railway  Com- 
pany that  the  duty  of  keeping  up  the  switch 
should  devolve  upon  it.    We  regard  the  duty 
of  appellant  in  the  respects  mentioned   and 
its  liability  to  appellees  for  the  death  of  the 
deceased  McDuffey  to  be  precisely  the  same 
as  if  the  train  upon  wbich  the  said  McDuffey 
was  riding  when  killed  bad  been  running  up- 
on appellant's  own  switch.    The  contention 
that  the  act  of  the  Twenty-Ninth  Legislature 
(Laws  1905,  p.  77,  c.  56)  referred  to  In   the 
court's  charge  is  unconstitutional  is  without 
merit    The  Legislature,  In  the  exercise  or  the 
police  power  of  the  state,  may  coiiitrol    and 
regulate  the  manner  in  which  railway  com- 
panlee  shall  transact  their  business ;  and  the 
statute  in  question  is  but  a  legitimate  exercise 
of  that  power.    It  does  not  impair  the  obli- 
gation of  contracts,  but  is  a  wholesome  meas- 
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ure.  evidently  passed  with  the  view  of  better 
protecting  from  Injury  and  death  those  em- 
ployed In  the  dangerons  business  of  railroad- 
ing. No  contract  the  appellant  and  the  Tex- 
as A  Padflc  Railway  Company  may  have  en- 
tered Into  with  reference  to  the  use  and  main- 
tenance of  the  switch  at  Tioga  could  annul 
or  In  any  manner  abridge  the  legislative  pow- 
er to  which  we  have  adverted.  Whatever 
contract  or  arrangement  they  may  have  made 
cnnremlng  the  Joint  use  of  said  switch  in  the 
operation  of  their  resi)ectlve  railroads,  they 
(lid  so,  charged  with  knowledge  of  the  power 
of  the  Legislature  to  Impose  upon  them  the 
duties  prescribed  in  the  act  mentioned,  and 
Ruch  contract  was  clearly  subject  to  the  im- 
position of  such  dntles. 

The  second,  third,  fourth,  fifth,  and  sixth 
assignments  complain  respectively  of  the  fol- 
lowing testimony  of  the  witness  Kent,  admit- 
ted over  appellant's  objections:  (2)  That  the 
engine  be  was  operating  as  engineer  at  the 
time  of  the  accident  bad  an  oil  burner;  (3) 
that  an  electric  headlight  makes  a  brighter 
light  than  an  oil  burner;  (4)  that  If  his  en- 
gine had  been  equipped  with  an  electric  head- 
light he  could  have  seen  the  red  target  of  the 
(switch  100  yards  or  more ;  (5)  that  with  the 
burner  with  which  the  engine  was  equipped 
he  could  see  the  red  target  only  probably 
two  car  lengths,  or  about  60  feet;  (0)  that 
as  he  approached  the  switch  that  night  he 
could  have  stopped  the  train  with  the  brak- 
ing facilities  on  his  engine,  within  not  much 
over  100  yards.  The  substance  of  the  objec- 
tions urged  to  this  testimony  is  that  there  is 
no  statute  making  It  Incumbent  upon  appellant 
to  equip  Its  engines  with  any  particular  kind 
of  headlight,  and  therefore  the  testimony  was 
Immaterial,  irrelevant,  and  prejudicial ;  that 
the  only  material  Inquiry  in  the  case  sliould 
have  been  merely  whether  appellant's  engine 
was  equipped  with  an  electric  headlight  or  oil 
burner,  and  that  it  was  immaterial  and  irrele- 
vant and  prejudicial  to  appellant's  rights  to 
permit  testimony  as  to  the  relative  qualities 
of  the  two  different  kinds  of  headlights;  that 
according  to  the  nndlsputed  evidence  the  de- 
ceased must  have  known  that  the  engine  upon 
which  he  was  riding  at  the  time  of  the  wreck 
was  equipped  with  an  oil  burner,  and  there- 
fore he  assumed  the  risk  of  working  on  an  en- 
gine so  equipped,  regardless  of  whether  there 
were  l>etter  headlights.  We  think  there  was 
no  error  in  the  admission  of  the  testimony. 
The  act  of  1905  (Laws  1905,  p.  77,  c  56)  pro- 
vides that  railway  corporations  operating  a 
line  of  railway  in  this  state  shall  place  good 
and  sufficient  switch  lights  on  all  their  main 
line  switches  and  keep  the  same  lighted  from 
sunset  until  sunrise,  unless  its  engines  are 
equipped  with  electric  headlights.  One  of  the 
groimds  of  negligence  alleged  In  this  case  was 
that  the  switch  connecting  with  the  main  line 
of  appellant's  railroad  at  Tioga  was  not  light- 
ed, and  the  testimony,  In  our  opinion,  was 
(•ertlnent  and  admissible  upon  that  Issue.  If 
the  engine  was  equipped  with   an   electric 


headlight^  then  the  appellant  was  not  guilty 
of  statutory  negligence  In  failing  to  have  the 
switch  lighted.  If  it  was  not  so  equipped,  and 
the  switch  was  not  lighted,  then  that  alleged 
ground  of  negligence  was  established.  Again, 
we  think  the  testimony  was  admissible  as 
tending  to  show  actionable  negligence  for  the 
consequences  of  which  the  appellant  would  be 
liable  at  common  law.  As  argued  by  counsel 
for  appellees,  the  fact  that  no  statute  required 
the  use  of  an  electric  headlight  did  not  relieve 
the  defendant  from  the  duty  of  supplying  such 
light  If  a  person  of  ordinary  care  engaged  In 
the  same  business  would  have  furnished  It. 
Touching  the  proposition  that  the  deceased 
must  have  known  that  the  engine  In  question 
was  equipped  with  an  oil  burner,  and  there- 
fore assumed  the  risk  of  working  on  an  engine 
so  equipped,  it  is  sufficient  to  say  that  proof  of 
such  knowledge  did  not  authorize  the  trial 
court  to  assume,  as  a  matter  of  law,  that 
the  deceased  knew  the  danger  of  operating  the 
engine  with  such  a  burner,  and  that  the  de- 
ceased had  the  right  to  assume  that,  having 
elected  to  equip  Its  engine  with  an  oil  burner 
instead  of  an  electric  headlight,  appellant 
would  perform  Its  statutory  duty  to  have  its 
main  line  switches  properly  lighted  to  avoid 
exposing  him  to  the  danger  of  an  open  switctt. 

The  trial  court  charged  the  Jury  as  follows: 
"On  the  other  hand,  if  you  find  and  believe 
from  the  evidence,  under  all  the  facts  and  cir- 
cumstances of  the  case,  that  the  light  at  the 
switch  on  the  night  of  the  accident  was  burn- 
ing, or  if  you  find  and  believe  from  the  evi- 
dence that  said  light  at  said  switch  was  not 
burning,  but  you  further  find  and  believe  from 
the  evidence  that  it  was  not  the  cause  of  the 
accident,  or  if  you  further  find  and  believe 
from  the  evidence  that  the  defendant  com- 
pany, its  agents  and  employes,  were  not  guilty 
of  negligence  in  failing  to  have  the  same  light- 
ed, and  yon  further  find  and  believe  from  the 
evidence,  under  all  the  facts  and  circum- 
stances of  the  case,  that  the  defendant  com- 
pany, its  agents  or  employes.  In  leaving  the 
switch  open.  If  you  find  it  was  left  open,  at 
the  time  and  place  when  the  wreck  is  alleged 
to  have  occurred,  were  not  guilty  of  negli- 
gence, as  that  word  has  been  hereinbefore 
defined,  then  you  will  return  a  verdict  in  favor 
of  the  defendant"  This  charge  is  objected 
to  on  the  ground  that  it  omits  to  Instruct  the 
jury  that  they  sliould  find  for  the  defendant 
on  the  Issue  of  open  switch,  If  they  should  be- 
lieve from  the  evidence  that  the  <^n  switch 
was  not  the  cause  of  the  accident  The  objec- 
tion is  not  well  taken.  The  error  suggested  is 
not  an  affirmative  error.  The  charge  was 
correct  as  far  as  It  went  and,  if  not  as  full 
as  appellant  was  entitled  to  have  it  a  spe- 
cial charge  supplying  the  omission  should 
have  been  requested.  In  the  absence  of 
such  request,  no  cause  for  a  reversal  Is 
shown. 

The  charge  of  the  court  upoa  the  measure 
of  damages  is  assailed  as  being  upon  the 
weight  of  the  evidence  and  misleading.    We 
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have  carefully  considered  the  charge,  and  con- 
clude that  It  is  not  subject  to  this  criticism, 
«r  otherwise  erroneous  In  any  material  re- 
spect. The  charge,  together  with  the  special 
charges  given  at  the  request  of  the  defoidant, 
clearly  and  explicitly  limits  the  Jury  in  deter- 
mining the  amount  of  their  verdict  to  the  con- 
sideration of  the  pecuniary  loss  sustained  by 
the  plaintiffs  In  the  death  of  the  deceased. 
Nor  do  we  think  the  verdict  Is  excessive. 
There  Is  nothing  In  the  record  Indicating  that 
the  jury  were  Influenced  in  arriving  at  the 
amount  awarded  by  passion,  prejudice,  or 
other  Improper  motive.  The  deceased  was  32 
years  old,  and  had  an  expectancy  of  33.92 
years.  He  was  earning  from  $70  to  $110  per 
month,  was  industrious,  stout,  and  healthy, 
and  in  line  of  promotion,  which  would  prob- 
ably hare  Increased  his  earnings.  In  view 
of  these  facts,  we  are  not  prepared  to  say 
that  the  verdict  is  manifestly  too  large. 

Referring  to  appellant's  assignments  Insist- 
ing that  the  amount  awarded  to  each  of  the 
appellees  in  the  apportionment  of  the  damages 
Is  excessive.  It  is  sufficient  to  say  that  this  is  a 
matter  of  which  appellant  cannot  complain. 
If  the  total  amount  is  not  excessive.  It  be- 
comes a  matter  of  no  concern  to  appellant  how 
It  may  be  apportioned,  or,  however  appMV 
tloned,  appellant  was  not  thereby  injured. 

The  tenth  assignment  Is  multifarious,  and 
will  not  be  considered. 

The  evidence  is  amply  sufficient  to  sustain 
the  verdict  of  the  jury.  It  shows  that  the  de- 
ceased, McDuffey,  came  to  his  death  through 
the  negligence  of  appellant's  servants  as  al- 
leged; that  the  said  McDuffey  was  not  guilty 
of  contributory  negligence,  and  did  not  as- 
simie  the  risk ;  and  that  the  appellees  have 
sustained  damages  in  the  amount  awarded  by 
the  verdict. 

None  of  the  assignments  discloses  reversible 
error,  and  the  judgment  of  the  lower  court  is 
affirmed. 


KRUEGEIi  et  al.  v.  DANIELS  et  al.» 

(Conrt  of  Civil  Appeals  of  Texas.     April   11, 
1908..  Rehearing  Denied  May  2,  1908.) 

1.  Courts— Obqanization—Cbeation  of  Dis- 

TEICTS. 

The  Legislature  has  power  to  create  two 
judicial  districts  in  a  single  county. 

2.  Samb—Jueisdiction— Title  of  Clebk  to 
Office. 

Where  a  court  is  regularly  constituted.  Its 
Jurisdiction  does  not  depend  on  the  title  of  the 
clerk  to  bis  office,  at  least  when  attacked  in  a 
collateral  proceeding. 

3.  Clerks  of  CouBTS—ELioiBiLrar— Holding 
Two  Offices. 

Const,  art.  5,  S  9,  provides  that  there  shall 
be  a  clerk  for  the  district  court  of  each  county 
who  shall  be  elected,  etc.,  and  that  in  case  of 
vacancy  the  Judge  of  the  district  court  shall 
have  power  to  appoint  a  clerk.  Held,  that  the 
fact  that  one  clerk  for  the  district  court  in  each 
county  Is  provided  for  does  not  restrict  the  Leg- 
islature from  imposing  upon  the  one  district 
clerk  of  a  county,  where  there  are  two  districts, 
the  duties  of  both  the  district   courts  of   the 

•Writ  of  error  denied  by  Supreme  Court. 


county,  nor  does  the  clerk,  by  performing  the 
duties  of  both  courts,  hold  two  civil  offices  of 
emolument  at  the  same  time  within  the  prohibi- 
tion of  the  Constitution. 

4.  SAIn^— Residence    of    Clebk— Constitu* 
TioNAL  Provisions— "Residert." 

Where  two  or  more  court  districts  are  form- 
ed out  of  one  county,  a  clerk  residing  in  the 
county  can  perform  the  duties  of  clerk  of  both 
courts,  he  Ming  considered  a  resident  of  both 
districts  within  Const,  art.  16,  {  14,  which  re- 
quires district  clerks  to  reside  in  their  respective 
bailiwicks  and  keep  their  offices  therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6161,  6166;  vol.  8,  p. 
7788.] 

5.  Writ  of  Error— Review— Waiver  of  Eb- 
BOH— Jurisdiction  of  Lower  Court. 

Where  a  suit  was  transferred  to  another 
district  court  which  had  jurisdiction  to  try  the 
case  and  plaintififs  appeared  and  contested  the 
suit,  tliey  cannot  on  writ  of  error  complain  that 
the  case  was  transferred  without  an  order  of 
court. 

6.  judoment  —  conclusivenbsa  —  matters 
Concluded. 

Two  efforts  were  made  to  establish  a  daim 
by  suits  in  a  court  of  competent  jurisdiction.  In 
the  first  action  a  demurrer  was  sustained,  and 
judgment  of  dismissal  rendered  from  which  no 
appeal  was  taken.  In  the  second  action  judg- 
ment was  rendered  against  plaintiffs  on  the  mer- 
its on  the  same  issues  and  no  appeal  taken. 
Held,  that  the  judgment  was  res  judicata  in  a 
third  action. 

Error  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  Herman  Krnegel  and  others 
against  Randolph  Daniels  and  others.  Judg- 
ment for  defendants  on  demurrer  and  on 
their  cross-bill,  and  plaintiffs  bring  error. 
Affirmed. 

Herman  Eruegel,  for  plaintiffs  In  error. 
Holloway  &  HoUoway,  for  defendants  in  er- 
ror. 

RAINEY,  0.  J.  Plaintiffs  In  error  brought 
this  suit  to  recover  a  lot  of  land  and  for 
damages  agahist  defendants  In  error.  De- 
fendants In  error  answered  by  general  and 
special  exceptions,  not  guilty,  and  by  cross- 
bill, seeking  to  enjoin  plaintiffs  from  further 
prosecuting  such  action.  The  general  and 
special  demurrers  of  defendants  to  plain- 
tiffs' petition  were  sustained,  and  judgment 
rendered  for  defendants  on  their  cross-bill. 
Plaintiffs  bring  this  writ  of  error.  Plain- 
tiffs in  error  complain  of  the  sustaining  of 
defendants'  exceptions. 

In  their  petition  the  plaintiffs  in  error  al- 
lege, in  substance,  that  In  1897,  and  prior 
thereto,  they  owned  the  land,  and  that  In 
1893  placed  Improvements  <«  same,  and  had 
since  then  used  and  occupied  it  as  a  home- 
stead; that  in  1894  they  executed  a  deed  of 
trust  on  same  to  secure  the  payment  of  cer- 
tain money  payable  to  the  defendants;  that 
default  was  made  in  the  payment  of  said 
money,  and  the  trustee  advertised  and  sold 
said  property  in  accordance  with  the  tenua 
expressed  in  said  deed  of  trust;  that  plain- 
tiffs brought  suit  No.  15,149  In  the  Forty- 
Fourth  judicial  district  court  to  enjoin  the 
sale  of  said  homestead  premises  under  said 
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deed  of  trust ;  that  said  suit  was  thereafter 
transferred,  wlthont  legal  order,  to  the  Four- 
teenth Judicial  district  court,  which  court 
was  without  Jurisdiction,  where  a  judgment 
was  rendered  against  plalntlfTs,  and  an  or- 
der of  sale  granted  directing  the  sheriff  of 
Dallas  county  to  sell  said  premises  to  satisfy 
said  debt ;  "and  the  clerk  of  said  Fourteenth 
district  (H.  W.  Jones,  who  kept  no  office  in 
the  Fourteenth  Judicial  district,  and  was 
also  unlawfully  the  clerk  of  the  Forty-Fourth 
district  court)  Issued  the  final  process,  com- 
manding said  sherltr  to  sell  said  premises  un- 
der aforesaid  order  of  sale,  and  to  place  de- 
fendants in  possession  of  the  same";  that 
said  process  was  Yold  for  want  of  Jurisdic- 
tion In  said  court;  that  said  process  was 
executed  by  said  sheriff ;  that  the  rental  val- 
ue of  said  premises  Is  $70  per  month ;  that, 
conceding  the  transfer  of  said  cause  to  be 
legal,  the  coUrt  was  Illegal  and  without  legal 
existence  as  the  said  H.  W.  Jones,  the  then 
pretended  and  acting  clerk  of  this  court,  was 
not,  as  required  by  law  (article  16,  g  14,  of 
the  Constitution  of  Texas),  a  resident  citizen 
of  the  Forty-Fourth  Judicial  district,  he  re- 
siding In  the  Fourteenth  judicial  district; 
that  said  sherlfTs  deed  is  void,  the  court  be- 
ing without  Jurisdiction,  and  being  acknowl- 
edged before  H.  W.  Jones,  the  pretended 
clerk,  as  there  Is  no  such  on<-'e  as  clerk  of 
the  district  court  of  Dallas  county,  eta ;  that 
be  is  neither  the  clerk  of  the  Fourteenth  nor 
the  Forty-Fourth  Judicial  district,  as  the 
Constitution  prohibits  the  holding  of  more 
than  one  civil  office  of  emolument  at  the 
same  time.  The  special  exceptions  to  the 
petition  were  In  effect  that  the  allegations 
fall  to  show  that  any  exception  to  or  appeal 
from  said  judgment  was  taken;  tliat  they 
show  the  matters  herein  had  formerly  been 
adjudicated;  that  they  show  H.  W.  Jones 
was  the  de  facto  clerk  of  said  court  We 
think  the  petition  was  subject  to  the  special 
demurrers  stated,  and  the  court  did  not  err 
in  sustaining  tliem. 

There  are  two  regularly  constituted  dis- 
trict courts  for  the  transaction  of  business  in 
Dallas  county  that  have  concurrent  Jurisdic- 
tion throughout  the  limits  of  said  county, 
though  said  county  forms  two  separate  Judi- 
cial districts.  The  creation  of  said  districts 
by  the  Legislature  has  been  held  by  our  Su- 
preme Court  to  be  legal,  and  not  unconstitu- 
tional. Wheeler  v.  Wheeler,  7C  Tex.  489,  13 
S.  W.  305;  I^tle  V.  Halff,  75  Tex.  128,  12  S. 
W.  610.  The  court  being  regularly  consti- 
tuted. Its  jurisdiction  does  not  depend  on  the 
title  of  the  clerk  to  his  office,  at  least  when 
attacked  in  a  collateral  proceeding  as  in  this 
case.  Lopez  v.  State,  42  Tex.  298.  H.  W. 
Jones  was  acting  as  clerk,  which  made  him 
de  facto  clerk,  and  all  acts  done  by  him  in 
that  capacity  were  legal  and  binding,  and  his 
80  acting  In  no  way  impaired  the  jurisdic- 
tion of  said  district  court. 

It  is  contended  tliat  said  Jones  was  hold- 
ing two  civil  offices  of  emolument  at  the 


same  time,  which  was  in  derogat]<ini  of  the 
Constitution.  Was  he  holding  two  such  of- 
fices? Article  6,  {  0,  provides  "There  shall 
be  a  clerk  for  the  district  court  of  each  coun- 
ty who  shall  be  elected,"  etc.,  and  further 
provides  that  "In  case  of  vacancy  the  Judge 
of  the  district  court  shall  have  power  to 
appoint  a  clerk,"  etc.  We  think  there  Is  no 
force  in  plaintlflTs  in  error's  contention.  One 
clerk  for  the  district  court  in  each  county  is 
provided  for  by  said  article  of  the  Constitu- 
tion, but  this  does  not  expressly  or  impliedly 
restrict  the  Legislature  from  imposing  upon 
the  one  district  clerk  of  a  county  the  duties 
necessarily  Incident  to  two  district  courts  In 
Dallas  county.  In  Lytle  v.  HalfF,  supra,  this 
question  was  discussed  by  Stayton,  C.  3^ 
and  it  was  held  that  the  act  of  the  Legisla- 
ture having  imposed  this  duty  on  the  clerk 
the  act  was  valid.  And  it  seems  from  this 
holding  that  where  two  or  more  districts  are 
formed  out  of  one  county  so  the  derk  resides 
in  the  county  he  can  perform  the  duties  of 
tmth  courts.  He  cannot  well  reside  in  both 
districts,  but  he  does  reside  in  Dallas  coun- 
ty, and  the  two  districts  were  formed  for  the 
convenience  of  the  citizens  of  Dallas  county, 
and  in  that  sense  he  comes  within  the  prov- 
ince of  article  16.  |  14.  of  the  Constitution, 
which  requires  district  clerks  to  reside  in 
their  respective  bailiwicks  and  keep  their  of- 
fices therein. 

Again,  It  is  contended  that  the  court  trying 
that  case  had  no  jurisdiction,  because  there 
was  no  order  made  by  the  Forty-Fourth  dis- 
trict court  transferring  said  case  to  the  Four- 
teenth district  court  The  act  creating  said 
courts  authorized  the  transfer  of  causes  from 
one  to  the  other  of  said  courts,  and  It  does 
not  appear  that  such  an  order  of  transfer 
was  made.  But  it  does  appear  that  plaln- 
tlfTs in  error  brought  the  suit  to  restrain  the 
sale  under  the  trust  deed,  that  a  cross-bill 
was  filed  asking  a  foreclosure,  and  that  a 
Judgment  of  foreclosure  was  ordered,  etc. 

There  is  no  allegation  of  any  motion  for 
a  new  trial  or  any  appeal  taken,  nor  any  ex- 
cuse why  these  actions  were  not  taken. 
From  this  we  conclude  that  plaintiffs  in  er- 
ror appeared  In  court  and  contested  said 
suit  Having  contested  said  suit  tbey  can- 
not now  complain,  as  the  court  was  one  of 
competent  Jurisdiction  to  try  the  matters  in- 
volved. Marx  V.  Heldenhelmer,  63  Tex.  304; 
City  of  Corsicana  v.  Kerr,  75  Tex.  207,  12 
S.  W.  882. 

The  defendants  herein  set  up  in  their 
cross-blii  that  plaintiffs  in  error  theretofore 
brought  two  suits  against  the  defendants  in- 
volving the  Identical  issues  upon  which  this 
suit  is  based,  which  constitutes  res  adjudl- 
cata.  and  asked  for  an  injunction  perpetual- 
ly enjoining  plaintiffs  in  error  from  further 
suing.  This  plea  was  granted,  and  plaintiffs 
In  error  complain  of  this  action  of  the  court 
claiming  that  defendants  in  error  were  not 
entitled  to  such  relief.  The  evidence  in  this 
case  shows  that  plaintiffs  In  error  had  made 
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two  efforts  to  establlsb  their  claim  by  suits 
la  B  court  of  competent  jurisdiction.  In  one 
case  a  demurrer  was  sustained  and  Judgment 
rendered  dismissing  the  case,  from  which  no 
appeal  was  taken,  and  in  the  other  a  Judg- 
ment was  rendered  against  them  oa  the  mer- 
its on  Identically  the  same  Issues  and  'no  ap- 
peal taken.  These  constitute  res  adjudlcata, 
and  judgment  in  this  case  was  rightfully  ren- 
dered for  defendants,  and  we  think  under 
the  circumstances  the  plaintiffs  In  error  were 
rightfully  enjoined  from  further  litigating 
the  matters  here  involTed. 
The  Judgment  is  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  ▼. 
DAWSON  BROS.* 

(Court  of  Civil   Appeals  of  T&as.     April   11, 
leoa    Rehearing  Denied  May  2,  1908.) 

1.  Raiiaoads— Injuries   Caused   bt   Fire— 
Evidence— Similar  Facts— Neglioence. 

In  an  action  for  damages  from  fire  caused 
by  sparks  from  a  locomotive,  in  which  the  iden- 
tity of  the  engine  causing  the  fire  is  uncertain, 
and  in  which  defendant  introduced  evidence  to 
show  that  all  of  its  engines  were  equipped  with 
proper  spark  arresters,  it  is  proper  to  permit 
evidence  that  other  fires  in  the  vicinity  were 
caused  by  sparks  from  defendant's  engine  dur- 
ing the  season  when  plaintiff's  property  was 
burned. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  58  1719-1723.] 

2.  Tbiai.— Instructions — Construction  as  a 
Whole. 

The  fifth  paragraph  of  a  charge  in  an  ac- 
tion for  damages  for  fire  caused  by  sparks  from 
a  locomotive  told  the  jury  in  substance  that  if 
defendant  failed  to  use  ordinary  care  in  equip- 
ping its  engines  with  spark  arresters,  and  if  the 
jury  believed  the  fire  was  occasioned  by  sparks 
escaping  from  defendant's  engine  with  the  most 
approved  spark  arrester,  or,  if  so  equipped,  de- 
fondant  failed  to  use  ordinary  care  to  keep  the 
same  in  repair,  or  that  defendant's  agents  neg- 
ligently failed  to  use  ordinary  care  to  prevent 
the  escape  of  sparks,  then  the  prima  facie  case 
made  out  by  a  proof  of  sparks  escaping  and  caus- 
ing the  fire  tiad  not  been  rebutted.  Paragraph 
4  of  the  charge  told  the  jury  that  even  though 
they  should  believe  from  a  preponderance  of  the 
pvidence  that  sparks  escaped  from  defendant's 
engine  and  set  the  fire  which  burned  plaintiff's 
property,  if,  however,  they  believed  that  the 
defendant  used  ordinary  care  to  equip  its  en- 
gine, from  which  the  sparks  escaped,  if  they  did 
l>elieve  that  sparks  escaped  and  set  fire  to  the 
property,  with  the  most  approved  spark  ar- 
rester in  use,  and  with  the  use  of  ordinary  care 
to  keep  the  same  in  proper  repair,  and  that  prop- 
er care  was  used  in  operating  the  engine  to  pre- 
vent the  escMW  of  sparks,  then  you  will  find  for 
defendant.  Paragraph  3  told  the  jury  that  if 
they  believed  from  the  preponderance  of  the  evi- 
dence that  sparks  of  fire  escaped  from  defend- 
ant's engine,  etc.  Held  that,  if  paragraph  5  was 
error,  in  assuming  that  sparks  escaped  from  de- 
fendant's enpine,  it  was  not  prejudicial  to  de- 
fendant in  view  of  the  other  charges  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

3.  Same— Requests    Covered     bt    Instruc- 
tions Already  Given. 

'The  refusal  of  a  requested  charge  fully  cov- 
ered by  charges  given  is  not  error. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  SS  651-659.] 

•Writ  of  error  dcnltil  by  Supreme  Coar;. 


Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  Dawson  Bros,  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  damages  from  fire  caused  by  de- 
fendant's locomotive.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odoll. 
for  appellant  Morrow  St  Smlthdeal,  for  ain 
pellees. 

RAINET,  O.  J.  Appellees  brought  this  suit 
against  the  appellant  to  recover  for  the  loss 
by  fire  of  a  building  and  a  lot  of  bay  in  said 
house  situated,  which  loss  was  alleged  to 
have  been  caused  by  the  escape  of  q>arks 
ttom  appellant's  engine.  Appellant  answered 
by  general  denial,  and  specially  that  its  en- 
gines were  equipped  with  the  best-approved 
spark  arresters  and  were  in  good  repair,  and 
Its  engines  properly  and  skillfully  operated. 
A  trial  resulted  in  a  verdict  and  Judgment 
for  appellees,  from  which  this  appeal  Is  pros- 
ecuted. 

Complaint  is  made  to  the  admission  of  the 
testimony  of  certain  witnesses  with  reference 
to  other  fires  in  and  about  Abbott  caused  by 
the  emission  of  sparks  from  appellant's  en- 
gines during  the  fall  that  plaintiff's  property 
was  burned.  The  contention  Is  that  the  ea- 
glne  which  caused  the  fire  in  this  instance 
was  fully  Identified,  and  the  testimony  of  oth- 
er fires  was  Irrelevant  and  prejudicial.  The 
evidence,  we  think,  falls  to  Identify  with  cer- 
tainty the  engine  which  caused  the  fire,  and 
there  was  room  for  some  doubt  as  to  engine 
No.  171,  the  one  claimed  to  have  been  fully 
identified  as  the  one  which  caused  the  fire. 
There  were  two  engines,  and  possibly  three, 
that  passed  through  that  could  have  caused 
the  fire.  The  harden  of  proof  to  show  negli- 
gence of  the  railway  company  was  on  plain- 
tiff, and  the  company  having  Introduced  evi- 
dence of  their  engines  being  properly  equip- 
ped with  proper  spark  arresters,  and  that 
they  were  in  good  repair.  It  was  proper  to 
show  that  the  company's  engines,  before  and 
since,  threw  sparks  and  caused  other  fires. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Holt,  Wliite  &  W. 
Civ.  Cas.  Ct  App.  S  838,  p.  479;  Pierce  on 
R.  R.  p.  438 ;  Dunning  v.  Railway,  91  Me.  87, 
39  Atl.  352,  64  Am.  St  Rep.  208;  Railway 
Co.  V.  RlchardsMi,  91  C.  S.  454,  23  L.  Ed. 
350. 

Complaint  is  made  of  the  fifth  paragraph  of 
the  charge  as  assuming  that  sparks  escaped 
from  the  company's  engine.  Said  paragraph 
is  as  follows :  "But  should  you  believe  from 
a  preponderance  of  the  evidence  tl»at  the  de- 
fendant failed  to  use  ordinary  care  to  equip 
its  engine  from  which  the  sparks  escaped.  If 
you  believe  the  fire  was  occasioned  from 
sparks  escaping  from  defendant's  engine 
with  the  most  approved  spark  arrester  in 
use  or  if  so  equipped  the  defendant  failed  to 
use  ordinary  care  to  keep  the  same  In  i)ropor 
repair  or  that  the  agents  or  employes  of  the 
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defendant  engaged  In  operating  the  said  en- 
gine negligently  failed  to  use  ordinary  care 
to  prevent  tbe  escape  of  sparks,  and  that 
said  Are  was  the  result  of  the  negligence  of 
the  defoidant,  Its  servants,  agents,  and  em- 
ployte,  then  yon  are  Instructed  that  the  pri- 
ma fade  case  made  out  by  a  proof  of  q>arks 
escaping  and  causing  tbe  fire  has  not  been 
rebutted  and  la  such  event  you  will  find  a 
verdict  In  favor  of  the  plaintlfT." 

This  paragraph  was  preceded  by  paragraph 
4,  which  is  as  follows:  "E!ven  though  you 
should  believe  from  a  preponderance  of  the 
evldrace  that  sparks  of  Are  escaped  from  the 
defendant's  engine  and  set  the  fire  which 
caused  the  plaintUTs  property  to  bum  and 
be  destroyed,  if,  however,  you  believe  from 
tbe  evidence  that  the  defendant  used  ordi- 
nary care  to  equip  its  engines,  from  which 
the  sparks  escaped.  If  you  believe  from  the 
evidence  that  sparks  did  so  escape,  and  set 
flre  to  the  plaintUTs  property  as  alleged,  with 
the  most  approved  spark  arrester  in  use,  and 
used  ordhiary  care  to  keep  the  same  in  prop- 
er repair,  and  that  the  agents  and  employes 
of  the  defendant  used  ordinary  care  In  oper- 
ating said  engine,  to  prevent  the  escape  of 
sparks,  then  you  will  find  for  the  defendant" 

The  court  also  in  paragraph  3  told  the  Jury 
that  If  they  believed  from  the  preponderance 
of  the  evidence  that  sparks  of  flre  escaped 
from  defendant's  engine  and  set  fire  to  and 
destroyed  plaintiff's  property,  etc.  The  para- 
graph complained  of  is  so  similar  to  the 
charge  approved  by  our  Supreme  Court  In 
Railway  Co.  v.  Johnson,  92  Tex.  592,  50  S.  W. 
563,  if  error.  It  is  so  slight  in  view  of  the 
charge  of  the  court  when  considered  as  a 
whole,  it  was  not  calculated  to  affect  the 
Jury. 

There  was  no  error  In  refusing  special 
charge  No.  6,  requested  by  appellant  The 
main  charge  of  the  court,  and  special  clmrges 
requested  by  appellant  and  given,  sufficient- 
ly covered  this  phase  of  the  case. 

The  other  errors  assigned  we  think  with- 
out merit. 

The  evidence  supports  the  verdict  and  Judg- 
ment, and  the  Judgment  is  affirmed. 


BEN  C.  JONES  &  CO.  v.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
190a     Rehearing  Denied  May  6,  1908.) 

1.  Appeai.  —  Pbesentation  or  Gbouno  in 
LowEB  CoTJRX— Mattebs  Not  Presented  ob 
Considered. 

Alleged  error  will  not  be  considered  on  ap- 
peal, where  tbe  record  does  not  show  that  the 
question  was  raised  in  tbe  trial  court. 

2.  Pleading — Amended  Pleading— Effect. 

An  amended  oricrinal  petition  stands  in  lien 
of,  and  supersedes,  the  original  petition,  even  if 
it  does  not  so  state  on  its  face;  hence  an  ex- 
cessive demand  in  an  original  petition  in  an  ac- 
tion by  an  officer  for  foes  will  not  prevent  re- 
covery under  an  amended  original  petition  ask- 
ing  oaly   the   amount   due,   notwittistanding   it 


is  an  offense  for  an  officer  to  demand  fees  to 
which  he  Is  not  entitled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  f  737%.] 

8.  SAjne—OmcEBS— Rights  —  Fees  —  EtFFEcr 
OF  Demand  fob  Excessive  Fees— Statu- 
tobt  Pbovisions. 

The  fact  that  an  official  stenograplier  in  a 
rait  for  fees  for  making  a  transcript  in  his  orig- 
inal petition  overstated  tbe  number  of  wordi 
and  demanded  a  larger  sum  than  was  due  will 
not  defeat  a  recovery  nnder  an  amended  original 
petition  for  the  amount  actually  due,  notwith- 
standing Pen.  Code  1895,  art  256,  making  it 
an  offense  for  an  officer  to  demand  fees  to  which 
he  is  not  entitled,  since  the  original  petition  was 
wholly  superseded  by  the  'amended  petition,  so 
that  the  petition  on  which  tbe  case  was  tried 
disclosed  no  illegal  demand. 

4.  Actions — Who  mat  Site— Cbiuinals. 

Though  courts  will  not  aid  or  countenance 
a  litigant  where  even  a  portion  of  his  claim 
involves  the  violation  of  the  criminal  law,  they 
will  adjudicate  the  rights  of  all  litigants  with 
possibly  certain  prescribed  exceptions,  regardless 
of  his  moral  character,  and  even  though  he  has 
previously  violated  the  penal  law  of  the  state. 

5.  Coitbts  —  Stenoqbafheb'b  Fees  —  Tbans- 
CBiPT  IN  Nabbative  Fobm— Dutt  of  Attob- 

NET  TO   PBEPABE   STATEMENT  OF  FaCTS— EF- 
FECT. 

Where  the  statute  regulating  official  stenog- 
raphers makes  it  their  duty  to  prepare  a  trans- 
cript in  narrative  form  when  requested  by  a  par- 
ty to  the  suit  and  fixes  the  compensation  there- 
for, and  such  transcript  is  furnished  to  the  at- 
torney of  a  party  in  response  to  a  demand  there- 
for, the  stenographer  is  entitled  to  his  fees, 
even  if  the  custom  and  practice  of  the  courts 
make  the  preparation  of  a  statement  of  facta 
a  part  of  the  legal  services  to  be  rendered  by  the 
attorney  of  tbe  party  appealing. 

Appeal  from  Travis  County  Court;  Jno.  W. 
Homsby,  Judge. 

Action  by  F.  H.  Smith  against  Ben  C.  Jones 
&  Co.  and  others.  From  a  Judgment  for 
plaintiff,  Jones  &  Co.  appeal.    Affirmed. 

Ed.  H.  Teiser,  for  appellants.  J.  M.  Pat- 
terson, for  appellee. 

KEY,  J.  Appellee  brought  this  suit  against 
appellants  to  recover  certain  fees  alleged  to 
have  been  earned  by  him  as  a  stenographer 
in  a  certain  case  tried  in  the  district  court 
of  Travis  county.  There  was  a  nonjury  trial, 
which  resulted  in  plaintiff's  favor,  and  tbe 
defendants  have  appealed. 

There  is  no  statement  of  facts,  and  nearly 
all  the  assignments  of  error  relate  to  the  ac- 
tion of  the  court  in  ruling  upon  exceptions 
and  not  dismissing  tbe  plaintiff's  suit  Tbe 
first  assignment  is  predicated  upon  the  al- 
leged action  of  the  trial  court  In  overruling 
a  general  demurrer  to  the  plaintiff's  petition. 
The  record  does  not  show  that  the  general 
demurrer  was  urged  In  or  ruled  upon  by  the 
trial  court,  and  for  that  reason  the  questions 
sougbt  to  be  presented  under  that  assignment 
will  not  be  decided  by  this  court 

All  the  other  assignments  except  the  sixth 
and  last  involve  the  proposition  that  tbe 
plaintiff  was  not  entitled  to  maintain  his  suit 
because  bis  pleadings  show  that  be  has  vio- 
lated article  256  of  the  Penal  Code  of  180.") 
by  demanding  fees  that  he  was  not  entitled 
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to.  The  article  referred  to  makes  It  an  of- 
fense for  any  officer  to  willfully  demand  or 
receive  feee  that  be  is  not  entitled  to,  or  In 
excess  of  those  prescribed  by  statute.  The 
plaintiff's  original  and  amended  petitions 
show  that  he  acted  as  official  stenographer 
of  the  district  court  of  Travis  county  lu  the 
trial  of  a  certain  case  in  that  court,  and  that 
after  the  trial  he  made  out  and  delivered  to 
the  attorney  of  record  and  agent  of  appellants 
in  this  case,  who  were  parties  to  that  suit,  a 
question  and  answer  transcript  of  the  testi- 
mony, and  also  a  narrative  statement  there- 
of. In  his  original  petition  he  alleged  that 
the  first  transcript  contained  approximately 
167,333  words,  which,  at  the  rate  of  15  cents 
per  100  words  (the  rate  prescribed  by  law), 
aggregated  the  sum  of  $251,  and  that  the  sec- 
ond transcript  In  narrative  form  contained 
approximately  117,200  words,  which,  at  the 
rate  above  stated,  aggregated  the  sum  of 
$176.80,  for  which  two  sums  he  prayed  Judg- 
ment Thereafter  the  plaintiff  filed  a  first 
amended  original  petition,  which  shows  on  its 
face  that  it  was  in  lieu  of  his  original  peti- 
tion. Such  would  have  been  its  effect  In  law, 
although  not  so  stated  in  the  pleading.  In 
the  latter  petition  he  alleged  that  the  first  or 
question  and  answer  transcript  which  he 
made  for  appellants  contained  137,867  words, 
for  which  he  was  entitled  to  $206.70,  and  that 
the  other  or  narrative  transcript  contained 
105,832  words,  for  which  he  was  entitled  to 
.S158.70.  The  argument  on  behalf  of  appel- 
lants seems  to  be  that,  as  appellee  sought  to 
recoyer  more  fees  In  his  original  petition  than 
be  sued  for  in  his  amended  petition,  there- 
fore he  has  violated  article  256  of  the  Penal 
Code  of  1895,  and  should  not  be  permitted  to 
recover  anything.  We  cannot  sanction  that 
contention.  Appellee's  original  petition  was 
superseded  by  his  amended  petition  upon 
which  the  case  was  tried,  and,  if  he  commit- 
ted the  offense  defined  in  article  256,  he  did 
so  by  filing  the  original  petition,  and  not  by 
filing  and  prosecuting  the  amended  petition. 
In  other  words,  the  petition  upon  which  the 
case  was  tried  does  not  disclose  any  violation 
of  the  Penal  Code,  and  therefore  appellants' 
contenticm  Is  without  merit.  With  possibly 
certain  prescribed  exceptions,  the  courts  are 
open  to  every  litigant,  and  will  adjudicate 
his  rights,  regardless  of  his  moral  character, 
even  though  he  may  have  previously  violated 
the  penal  laws  of  the  state.  The  cases  cited 
on  behalf  of  appellants  and  others  that  might 
be  cited  show  that  the  courts  will  not  aid  or 
countenance  a  litigant  where  even  part  of  his 
claim  involves  a  violation  of  the  criminal 
law,  but  those  decisions  have  no  application 
to  this  case.  The  amended  petition  upon 
which  the  case  was  tried  contained  no  de- 
mand for  fees  in  excess  of  or  not  allowed  by 
law. 

The  sixth  assignment  asserts  that  error 
was  committed  in  allowing  the  plaintiff  $138.- 
30  for  the  narrative  transcript  or  statement 
of  facts,  because  custom,  usage,  and  practice 


of  our  courts  make  the  preparation  of  a  statc- 
m&it  of  facts  part  of  the  legal  services  to  be 
rendered.by  the  attorney  of  the  party  appeal- 
ing. The  statute  regulating  official  stenog- 
raphers makes  It  the  duty  of  such  stenog- 
rapher to  furnish  a  transcript  in  narrative 
form,  when  requested  by  a  party  to  the  suit, 
and  allows  15  cents  per  hundred  words  for 
making  such  transcript.  Whoi  such  demand 
has  been  made  and  such  transcript  furnished, 
the  stenographer  Is  entitled  to  his  fees,  re- 
gardless of  whkt  may  be  the  custom,  usage, 
and  practice  In  the  preparation  of  statements 
of  fact 

No  error  has  been  shown,  and  the  judgment 
is  affirmed. 


TURNER  et  al.  v.  NATIONAL  COTTON  Om 

CO. 

(Court  of  Civil  Appeals  of  Texas.    April  2, 1908. 

Rehearing  Denied  April  80,  1908.) 

1.  cobpobations  —  fobeior  cobporations — 
Right  to  do  Business — Statutoby  Pbovi- 
sioNs— Effect— BuBDEN  of  Pboof. 

Under  Rev.  St.  1895,  art.  745,  requiring  a 
corporation  created  under  the  laws  of  another 
state,  desiringr  to  transact  basineas  in  Texas,  to 
tile  with  the  Secretary  of  State  a  certified  copy 
of  its  articles  of  incorporation,  and  providing 
for  the  granting  of  a  permit,  and  article  746, 
forbidding  a  foreign  corporation  to  maintain  any 
suit  or  action  in  any  court  of  the  state  on  any 
contract  anless  at  the  time  it  was  made  the  cor- 
poration had  filed  its  articles  of  incorporation 
in  the  office  of  the  Secretary  of  State  for  the 
purpose  of  procuring  its  permit,  the  filing  of  its 
articles  of  mcorporation  with  the  Secretary  of 
State  is  a  condition  precedent  to  the  mainte- 
nance of  the  suit  in  any  court  of  the  state  on 
any  contract  or  right  of  action  accruing  to  a 
foreign  corporation  doing  business  in  the  state, 
and  must  be  both  alleged  and  proved,  and  the 
granting  of  a  permit  to  do  business  must  also  be 
affirmatively  proved  by  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  2558.] 

2.  Same— Evidence  of  Authobitt— Statu- 
TOBT  Pbovibions— Receipt  of  Fbanchise 
Tax, 

Rev.  St  1895,  art  749,  provides  that  either 
the  original  permit  of  a  foreign  corporation  or 
certified  copies  thereof  by  the  Secretary  of  State 
shall  be  evidence  of  compliance  on  the  part  of 
any  corporation  with  the  terms  of  the  act,  but 
neither  in  that  act  nor  in  the  act  providing  for 
payment  of  a  franchise  tax  by  foreign  corpora- 
tions authorized  to  do  business  in  the  state  is 
there  a  provision  that  a  franchise  tax  receipt 
shall  be  evidence  of  the  filing  of  the  articles  of 
incorporation  of  a  foreign  con>oration  with  the 
Secretary  of  State.  Held,  that  a  receipt  for 
franchise  tax  is  no  evidence  of  the  filing  of  arti- 
cles of  incorporation. 

[Ed.  Note.— For  cases  in  point,  see  C^nt  Dl^ 
vol.  12,  Corporations,  {  2558.] 

3.  SAUE— PBESnUFTIONB. 

A  receipt  is  only  presumptive  evidence  of 
payment,  and  no  other  presumption  can  be 
drawn  from  a  mere  receipt  than  that  of  the  facta 
recited ;  hence  the  existence  of  a  receipt  for  the 
franchise  tax  of  a  foreign  corporation  creates  no 
presumption  that  the  corporation  has  complied 
with  the  laws  of  the  state  oy  filing  its  articles  of 
incorporation  and  obtained  a  permit  to  do  busi- 
ness therein. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig^ 
vol.  12,  Corporations,  {  2558.] 
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4.  Same— Vamditt  of  Official  Act— Effect 

OF  RtTLE. 

Though  the  validity  of  an  official  act  will 
be  presnmed  when  it  is  called  in  question,  the 
presumption  obtains  to  uphold  the  official^  act, 
and  was  not  intended  to  supply  proof  of  inde- 
pendent and  material  facts :  hence  a  receipt  for 
a  franchise  tax  of  a  foreign  corporation  is  in- 
sufficient to  affirmatively  show  compliance  with 
the  statute  requiring  the  filing  of  its  articles  of 
incorporation  with  the  Secretary  of  State,  not- 
withstanding the  law  intrusts  the  Secretary  of 
State  with  the  duty  of  issuing  permits  to  do 
business  in  Texas,  and  also  the  collection  of 
taxes  from  foreign  corporations  authorized  to 
do  business  in  the  state. 

SEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
.  12,  Corporations,  {  2558.] 

5.  Save  —  Pebmission  to  do  Business  — 
Pleading — Genesal  Denial— Issues— Bub - 
DEN  OF  Pboof. 

Where  plaintiff,  a  foreign  corporation,  al- 
leged that  it  had  a  permit  to  do  business  in  the 
state  at  the  time  the  instruments  sued  on  were 
executed,  a  general  denial  raised  the  issue  of  a 
permit  vel  non,  and  placed  on  plaintiff  the  bur- 
den of  proving  authority  to  do  business  in  the 
state  at  the  time  in  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  2558.] 

6.  Sake— Evidence  —  Aduibsibilitt  —  Revo- 
cation OF  Cebtificate. 

Where  plaintiff,  a  foreign  corporation,  al- 
leged a  permit  to  do  business  in  the  state  at  the 
time  of  the  execution  of  the  instruments  sued  on, 
certified  copies  of  a  judgment  of  the  district 
court  revoking  plaintiff's  certificate  and  enjoin- 
ing plaintiff  from  transacting  business  in  the 
state,  and  of  judgments  of  the  Court  of  Civil 
Appeals  and  of  the  Supreme  Court  affirming 
that  judgment,  overruling  a  motion  for  rehear- 
ing, and  refusing  an  application  for  a  writ  of 
error,  are  admissible  under  a  general  denial  on 
the  issue  of  plaintiff's  right  to  do  business  in  the 
state  at  the  time  in  question.  , 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  $  2558.] 

7.  CONTBACTS— Constbuction  —  Requibevent 
OF  Bond. 

A  contract  of  employment  to  buy  cotton 
seed  with  money  advanced  by  the  employer  pro- 
vided that  the  employe  was  to  give  bond  for  the 
faithful  and  satisfactory  accounting  of  all  such 
moneys  advanced,  and  a  certain  clause  provided 
ttat,  while  the  employer  agreed  to  pay  for  the 
cotton  seed  purchased,  the  employe  should  pay 
for  all  loss  in  weight  between  the  quantity  of 
cotton  seed  purchased  and  shipped,  in  excess  of 
2  per  cent.  Held,  that  the  intention  of  the  par- 
ties was  that  the  employe  should  give  bond  to  se- 
cure only  the  moneys  advanced  to  buy  seed,  and 
not  for  performance  of  other  portions  of  the 
contract. 

8.  Pbinoipai.  and  Subbtt— Liability  of 
Subety— Right  to  Stand  on  Tebus  of  Ob- 
ligation. 

The  undertaking  of  a  surety  is  to  be  strict- 
ly construed,  and  his  liability  will  not  be  extend- 
ed beyond  the  precise  words  of  his  agreement, 
either  by  construction  or  implication ;  and 
hence,  where  a  contract  of  employment  provided 
that  the  employe  should  give  bond  to  account 
for  moneys  advanced  for  tne  purchase  of  cotton 
seed,  and  that  the  employe  should  be  liable  for 
discrepancies  between  the  weight  of  the  seed  re- 
ported as  purchased  and  of  that  shipped,  and  a 
bond  reciting  the  employment  of  the  principal 
and  the  advancement  of  money  for  the  purchase 
of  seed  bound  the  principal  and  sureties  to  ac- 
count for  such  sums  of  mone;p  as  might  be  ad- 
vanced to  the  employe  or  which  he  might  have 
in  his  possession  belonging  to  the  employer,  the 
sureties   were   not   lialile   for   discrepaudea  in 


weight  of  seed,  but  only  for  advances  in  accord- 
ance with  tile  precise  condition  of  the  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  {  108.] 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  the  National  Cotton  Oil  Com- 
pany against  W.  A.  Turner  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeaU 
Reversed  and  remanded. 

Andrews,  Ball  &  Streetman,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  for  appel- 
lee. 

LEVY,  J.  By  its  petition  the  appellee 
claimed  that  it  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
New  Jersey,  and  that  it  was  doing  business 
In  the  state  of  Texas  under  a  permit  to  do  so. 
It  was  engaged  in  the  purchase  of  cotton 
seed  In  Texas,  and  iiad  a  branch  office  at 
Houston,  Tex.,  with  J.  L.  Hndgins  as  assist- 
ant secretary.  It  employed  agents  through- 
out the  state  to  purchase  seed  for  it  with 
funds  furnished  by  it  On  August  12,  1904. 
by  a  written  contract  of  that  date,  J.  L.  Hud- 
gins,  acting  for  the  appellee,  employed  W.  A. 
Turner  to  purchase  cotton  seed  for  the  appel- 
lee In  and  around  Madlsonville,  Tex.  The 
substance  of  the  written  contract  was  that 
W.  A.  Turner  agreed  to  buy  good,  sound,  mer- 
chantable cotton  seed  for  the  oil  company, 
under  instructions  from  the  latter  and  at 
such  prices  only  as  named  from  time  to  time, 
and  to  render  faithful  and  efficient  services 
to  the  best  of  his  ability,  and  to  keep  a  cor- 
rect and  true  account  of  ail  cotton  seed  so 
purchased  by  bim  and  tlie  price  paid  tor 
same  and  of  all  moneys  used  by  him  in  the 
purchase  and  handling  of  the  cotton  seed,  and 
to  render  dally  reports  of  purchases,  and 
price  paid,  and  of  expenses  incurred  in  han- 
dling the  seed.  The  company  agreed  to  pay 
Turner  $76  per  month  for  his  services,  and  to 
pay  for  such  cotton  seed  as  might  be  bought 
and  for  the  reasonable  cost  of  loading  and 
handling  the  seed,  and  for  the  purpose  to  fur- 
nish the  money.  In  the  terms  of  the  contract 
It  is  provided  that  Turner  agreed  to  give  a 
bond  "for  the  sum  of  one  thousand  dollars 
for  the  falthfu>  and  satisfactory  accounting 
for  all  such  moneys  advanced,"  and  there 
was  this  clause:  "Fifth.  While  the  party  of 
the  first  part  agrees  to  pay  for  the  cotton 
seed  purchased,  the  party  of  the  second  part 
agrees  to  take  proper  care  of  all  cotton  seed 
bought,  and  In  the  event  of  the  loss  in  weight 
between  the  quantity  of  cotton  seed  reported 
as  purchased  and  the  cotton  seed  shipped 
and  delivered  to  the  said  party  of  the  first 
part  exceeding  two  per  cent,  then  the  party 
of  the  second  part  agrees  to  pay  for  such  loss 
of  cotton  seed  in  excess  of  two  per  cent  at 
the  average  cost  of  all  cotton  seed  purchased 
by  him."  On  October  4,  1904,  W.  A-  Turner 
as  principal,  and  the  others  as  sureties,  exe- 
cuted the  following  bond:  "State  of  Texas, 
County  of  Harris.     Whereas,  tlie  National 
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Cotton  Oil  Company  baa  employed  W.  A. 
Turner  to  purchase  cotton  seed  for  It  at  Mad- 
iBonvllle,  Texaa,  and  said  National  Cotton  Oi) 
Company,  from  time  to  time,  advances  to 
said  W.  A.  Tnmer  various  sums  of  money  for 
the  purchase  of  cotton  seed.  Now,  therefore, 
to  secure  said  National  Cotton  Oil  Company 
In  said  advances  of  money  by  It  made,  and  to 
be  made,  to  said  W.  A.  Turner,  as  principal, 
and  J.  W.  Dean,  J.  W.  Llndley,  and  R.  P. 
Turner,  Joe  H.  Shannon,  as  sureties,  do  ac- 
knowledge themselves  bound  to  pay  to  said 
National  Cotton  Oil  Company,  In  the  city  of 
Houston,  in  the  county  of  Harris,  and  state 
of  Texas,  the  sum  of  one  thousand  and 
no/100  dollars,  conditioned  that  the  said  W. 
A.  Turner  shall  well  and  truly  account  for 
and  repay  to  said  NatlMial  Cotton  Oil  Com- 
pany such  sums  of  money  as  It  may  from 
time  to  time  advance  to  said  W.  A.  Turner, 
or  which  the  said  W.  A.  Turner  may  have  In 
his  possession  belonging  to  the  said  National 
Cotton  Oil  Company."  The  petition  alleged 
that  at  the  expiration  of  the  contract  on  Jan- 
uary 12,  1005,  there  was  a  balance  of  $475.40 
which  defendant  Turner  should  have  paid  to 
the  plaintiff  company,  and  sued  for  Judg- 
ment against  the  principal  and  his  sureties 
on  the  bond  for  the  amount  The  appellants 
pleaded  a  general  denial.  The  case  was  tried 
before  a  jury,  and  upon  the  verdict  In  favor 
of  appellee  a  Judgment  was  entered.  From 
the  Judgment,  appellants  appeal  to  this  court 

The  first,  second,  and  third  assignments  of 
error  raise  In  different  forms  substantially 
the  same  question,  and  are  considered  in  that 
view.  It  is  complained  in  these  assignments 
that  the  court  committed  error  In  overruling 
a  motion  for  new  trial  and  in  refusing  to  give 
a  peremptory  instruction  to  the  jury,  because 
there  was  no  evidence  in  the  case  that  appel- 
lee, a  foreign  corporation,  had  filed  Its  arti- 
cles of  incorporation  with  the  Secretary  of 
Stale  as  provided  by  law,  or  that  It  bad  pro- 
cured a  permit  to  do  business  in  Texas.  Dur- 
ing the  trial  of  the  cause  the  appellee  In- 
troduced in  evidence  the  following: 
"No.  450L.     Franchise  Tax  Receipt.     $100.00 

"The  Secretary  of  State  of  the  state  of 
Texas  hereby  acknowledges  to  have  received 
from  National  Cotton  Oil  Co.,  West  New 
York,  N.  J.,  the  sum  of  one  hundred  and 
ninety  dollars,  said  sum  being  the  amount  of 
franchise  tax  due  the  state  of  Texas  for  year 
ending  first  day  of  May,  1905,  under  the  pro- 
visions of  section  1,  arts.  52431,  5243j,  c.  120, 
p.  1C8,  Laws  Regular  Session  1897. 

"In  testimony  whereof,  I  hereunto  sign  my 
name  and  have  Impressed  hereon  the  seal  of 
state,  at  Austin,  this  the  20th  day  of  April, 
A.  D.  1904. 

"[Seal.]    J.  R.  Curl,  Secretary  of  State." 

There  Is  no  other  evidence  but  this  receipt 
In  the  record  having  relation  to  the  question 
raised.  There  was  no  objection  raised  at  the 
time  to  the  introduction  of  this  receipt.  Ap- 
pellants contend  that  this  franchise  tax  re- 


ceipt Issued  by  the  Secretary  of  State  to  the 
National  Cotton  OH  Company  was  neither 
sufficient  nor  any  evidence  of  the  fact  that 
such  corporation  had  filed  Its  articles  of  In- 
corporati(Hi  with  the  Secretary  of  State,  or 
that  It  had  procured  a  x>ermit  to  do  business 
in  Texas.  To  this  contention  appellee  urges 
that  the  Instrument  being  received  in  evi- 
dence without  objection  to  Its  admissibility 
it  was  the  right  and  duty  of  the  Jury  to  con- 
sider It  as  evidence  of  any  fact  wbldi  It 
might  tend  to  establish,  and  that  the  Issuance 
of  the  franchise  tax  receipt  by  the  Secretary 
of  State  to  appellee  In  this  case,  and  in  evi- 
dence without  objection  as  to  admissibility, 
raises  the  presumption  that  appellee  had  a 
permit  to  do  business  In  this  state. 

The  appellee  was  confessedly  a  foreign  cor- 
poration, aHeged  In  its  petition  to  be  "a  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  New  Jersey."  It  was 
further  alleged  that  at  the  time  of  the  execu- 
tion of  the  contract  and  bond  sued  upon  it 
"was  doing  business  In  Texas,  under  a  per- 
mit to  do  so."  It  is  required  by  statute  that 
a  corporation  created  under  the  laws  of  an- 
other state,  desiring  to  transact  business  In 
Texas,  shall  file  with  the  Secretary  of  State 
a  certified  copy  of  Its  articles  of  incorpora- 
tion; and  It  Is  forbidden  such  corporation  to 
maintain  any  suit  or  action  In  any  of  the 
courts  of  this  state  on  any  contract,  unless  at 
the  time  such  contract  was  made  the  corpora- 
tion had  filed  Its  articles  of  Incorporation  in 
the  office  of  the  Secretary  of  State  for  the 
purpose  of  procuring  its  permit  Articles 
745,  746,  Rev.  St  1895.  Under  this  law  the 
flHng  of  Its  articles  of  Incorporation  with  the 
Secretary  of  State  is  a  condition  precedent 
to  the  maintenance  of  suit  In  any  of  the 
courts  of  this  state  upon  any  contract  or 
right  of  action  accruing  to  a  foreign  corpora- 
tion doing  business  within  the  state;  and  It 
being  a  condition  precedent,  the  fact  must  be 
both  alleged  and  proved.  •  Taber  v.  Interstate 
Building  &  Loan  Association,  91  Tex.  93,  40 
S.  W.  954.  That  a  permit  to  do  business  was 
granted  by  the  Secretary  of  State  must  be  af- 
firmatively proved  by  such  corporation.  The 
reason  for  the  rule  in  this  regard  is  expressed 
In  Cary-Lombard  Lumt)er  Co.  v.  Thomas,  92 
Tenn.  587,  22  S.  W.  743,  where  It  was  said: 
"In  order  to  entitle  the  complainant  to  any 
relief  It  must  show  affirmatively  that  It  had 
complied  with  the  law.  Until  that  is  done  all 
its  transactions  are  Illegal.  The  burden  of 
proof  being  upon  it,  the  court  can  presume 
nothing  In  its  favor,  and  can  only  hold  such 
of  its  contracts  enforceable  as  it  shows  were 
made  after  it  had  complied  with  the  law  en- 
abling it  to  make  a  valid  contract  and  to 
transact  business." 

Article  749,  Rev.  St  1895,  provides  that  ei- 
ther the  original  permit  or  certiiled  copies 
thereof  by  the  Secretary  of  State  shal)  be  evi- 
dence of  the  compliance  on  the  part  of  any 
corporation  with  the  terms  of  the  act  This 
is  designed  to  afford  an  easy  method  of  pror- 
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ing  the  filing  of  the  articles  of.  Incorporation. 
But  neltber  In  this  act  nor  in  the  act  provid- 
ing for  payment  by  foreign  corporations  au- 
thorized to  do  business  in  this  state,  of  a 
franchise  tax,  la  it  provided  that  a  franchise 
tax  receipt  shall  be  evidence  that  a  foreign 
corporation  has  filed  its  articles  of  Incorpora- 
tion with  the  Secretary  of  State.  In  the  ab- 
sence of  such  provision,  we  fall  to  see  how 
the  receipt  can  be  held  evidence  of  that  fact. 
A  receipt  Itself  Is  only  presumptive  evidence 
«f  payment.  Ency.  Evidence,  vol.  9,  p.  700. 
It  is  not  positive  evidence  of  payment.  No 
other  presumption  can  be  drawn  ftom  a  mere 
receipt  than  of  the  facts'  recited.  It  Is  argu- 
ed by  appellants  that  the  presumption  that 
because  appellee  had  paid  a  franchise  tax  it 
had  filed  Its  articles  of  incorporation  as  re- 
quired by  law  wouM  not  have  reason  to  ob- 
tain under  rules  of  evidence  any  more  than 
would  the  contention  that  a  tax  receipt  raises 
the  presumption  of  title  to  the  land  in  the 
party  paying  the  tax.  The  effect  of  the  fran- 
chise tax  receipt  as  evidence  Is  not  that  the 
particular  fact  of  appellee's  complying  with 
the  laws  of  this  state  and  obtaining  a  permit 
to  do  business  Is  established.  But  appellee 
contends  that  it  is  intrusted  by  law  to  the 
Secretary  of  State  to  Issue  to  a  foreign  cor- 
poration a  permit  to  do  business  In  Texas, 
and  also  the  collection  of  taxes  from  a  for- 
eign corporation  authorized  to  do  business  in 
this  state,  and  that  the  law  presumes  that  a 
public  officer  In  performing  the  functions  of 
his  office  acts  rightly  and  as  the  law  re- 
quires, hence  the  issuance  of  the  franchise 
tax  receipt  to  appellee  in  this  case  raises  the 
presumption  that  appellee  had  a  permit  to  do 
business  in  this  state.  It  Is  true  that  when 
an  official  act  Is  called  In  question  a  presump- 
tion will  be  Indulged  in  favor  of  Its  validity. 
The  presumption  obtains  for  the  purpose  of 
establishing  the  validity  of  the  official  act, 
and  for  the  purpose  of  upholding  the  official 
act  In  this  Instance  the  presumption  would 
be  Indulged  in  favor  of  the  validity  of  the  act 
of  the  Secretary  of  State  In  issuing  a  fran- 
chise tax  receipt  But  the  rule  contended  for 
has  a  limitation,  and  was  never  Intended  to 
supply  proof  of  independent  and  material 
facts.  The  rule  is  somewhat  more  clearly 
stated  by  Mr.  Justice  Strong  In  the  case  of 
U.  S.  V.  Ross,  92  U.  S.  281-284,  23  L.  Ed.  707, 
70S,  as  follows:  "The  presumption  that  pub- 
lic officers  have  done  their  duty,  like  the  pre- 
sumption of  Innocence,  is  undoubtedly  a  legal 
presumption;  but  It  does  not  supply  proof  of 
a  substantive  fact.  Best,  in  his  treatise  on 
Evidence,  i  300,  says:  'The  true  principle 
Intended  to  be  asserted  by  the  rule  seems  to 
be  that  there  Is  a  general  disposition  in  courts 
of  justice  to  uphold  Judicial  and  other  acts 
rather  than  to  render  them  inoperative.  And 
with  this  view,  where  there  Is  general  evi- 
dence of  facts  having  been  legally  and  reg- 
ularly done,  to  dispense  with  proof  of  cir- 
cumstances, strictly  speaking,  essential  to  the 
validity  of  those  acts,  and  by  which  they 


were  probably  accompanied  In  most  in- 
stances, although  in  others  the  assumption 
may  rest  on  grounds  of  public  policy.'  No- 
where Is  the  presumption  held  to  be  a  substi- 
tute for  proof  of  an  independent  and  material 
fact"  It  would  be  extending  the  rule  be- 
yond its  proper  limits  to  hold  in  this  case 
that  a  franchise  tax  receipt  Is  sufficient  to  af- 
firmatively show  that  at  the  time,  the  con- 
tract was  made  appellee  liad  compiled  with 
the  statute  requiring  it  to  file  its  articles  of 
incorporation  with  the  Secretary  of  State. 
The  tax  is  a  separate  requirement  of  law. 
We  are  of  the  opinion  tbat  the  court  erred 
in  the  matter  complained  of.  In  the  absence 
of  this  affirmative  proof  appellee  was  not  en- 
titled to  recover.  Chapman  v.  Hallwood  Cash 
Register  Co.,  82  Tex.  Civ.  App.  76,  78  S.  W. 
969. 

The  fourth  and  fifth  assignments  of  errors 
are  to  the  same  effect  and  are  considered  to- 
gether. The  fourth  assignment  complains  of 
the  refusal  to  admit  certain  evidence  as 
shown  In  the  fbllowing  bill  of  exception: 
"Be  it  remembered  that  upon  the  trial  of 
the  above  entitled  and  numbered  cause.  In 
the  county  court  of  Harris  county,  Texas, 
on  the  22d  day  of  March,  1907,  after  the 
plaintiff  had  closed  its  case,  and  while  the 
defendants  were  introducing  their  testimony 
in  support  of  their  defense,  the  defendants 
offered  in  evidence  in  said  cause,  for  the  pur- 
pose of  showing  that  the  plaintiff  had  no 
permit  to  do  business  in  Texas  at  tbe  time 
the  contract  and  bond  sued  upon  were  ex- 
ecuted :  (a)  A  certified  copy  of  the  judgment 
of  the  district  court  of  Travis  county,  Texas, 
dated  June  2,  1902,  in  cause  No.  18,056,  en- 
titled the  State  of  Texas  v.  The  National 
Cotton  on  Company,  revoking,  forfeiting, 
and  canceling  and  declaring  of  no  further 
force,  validity,  or  effect,  the  permit  thereto- 
fore granted  by  the  state  of  Texas  to  the 
National  Cotton  Oil  Company,  and  enjoining 
said  National  Cotton  OH  Company  from 
transacting  any  business  in  the  state  of  Tex- 
as, except  such  as  may  be  and  constitute  in- 
terstate commerce;  (b)  a  certified  copy  of 
the  judgment  of  the  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  of 
Texas,  dated  the  4th  day  of  February,  1903, 
affirming  the  judgment  of  the  district  court 
of  Travis  county,  Texas,  In  said  cause;  (c) 
a  certified  copy  of  the  order  of  said  Court  of 
Civil  Appeals  of  the  Third  Supreme  Judicial 
District  of  Texas,  dated  March  11,  1903, 
overruling  the  motion  of  said  National  Cot- 
ton Oil  Company  for  a  rehearing  of  said 
cause;  and  (d)  a  certified  copy  of  the  judg- 
ment of  the  Supreme  Court  of  the  state  of 
Texas,  dated  April  2,  1903,  refusing  the  ap- 
plication of  the  said  National  Cotton  OH 
Company  for  a  writ  of  error  to  the  Court  of 
Civil  Appeals  in  said  cause — to  which  certi- 
fied copies  of  said  judgments  and  orders  the 
plaintiff  then  and  there  objected,  on  the 
ground  that  the  same  were  immaterial  to  any 
issues  in  this  case,  which  objection  was  by 
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tbe  conrt  sustained,  and  the  admission  In 
evidence  of  said  certified  copies  of  said  judg* 
ments  and  orders  was  by  tlie  court  refused, 
to  wliicb  refusal  of  tbe  court  to  admit  said 
certified  copies  of  said  Judgments  and  orders 
in  evidence  tbe  defendants  tben  and  tbere,  In 
open  court,  excepted,  and  tender  tbis  their 
bill  of  exception  to  said  ruling,  and  pray  tbat 
tbe  same  be  approved  and  signed,  and  ordered 
filed  as  a  part  of  tbe  record  of  tbls  cause, 
wbich  is  accordingly  done."  Tbe  judgment 
of  tbe  Supreme  Court  affirming  tbe  judg- 
ments of  tbe  district  court  and  tbe  Court  of 
Civil  Appeals  was  dated  April  2,  1903,  prior 
to  tbe  dates  of  tbe  contract  and  bond  sued 
upon.  Tbese  Judgments  were  objected  to  up- 
on tbe  ground  tbat  tbey  were  immaterial  to 
any  issue  in  tbe  case.  Tbe  general  denial 
of  appellants  placed  tbe  burden  upon  ap- 
pellee of  affirmatively  proving  tbat  it  bad  a 
permit  to  do  business  in  Texas  at  tbe  time 
of  tlie  execution  of  tbe  contract  and  bond  up- 
on wblcb  tbis  suit  was  predicated.  Tbe  Is- 
sue, therefore,  of  a  permit  vel  non  was  raised 
by  tbe  general  denial  on  the  part  of  appel- 
lants, And  It  was  competent  for  appellants 
to  Introduce  any  evidence  tending  to  show 
tbat  appellee  did  not  have  a  permit  to  do 
business  in  tbe  state  at  the  date  of  tbe  ex- 
ecution of  the  contract  sued  upon.  Tbe  evi- 
dence would  be  admissible  in  rebuttal  or  de- 
nial tbat  appellee  had  a  permit  to  do  busi- 
ness in  Texas  at  tbe  time  of  tbe  execution  of 
tbe  contract  sued  upon.  The  Judgments 
sought  to  be  offered  in  evidence  upon  tbis  is- 
sue not  only  revoked  and  forfeited  tbe  per- 
mit granted  to  appellee,  but  enjoined  appel- 
lee from  further  transacting  any  business  in 
the  state  other  than  Interstate  commerce 
To  hold  tbat  the  conclusive  effect  of  such 
judgments  cannot  be  offered  in  denial  of  an 
asserted  right  to  make  tbe  contract  sued  up- 
on, at  tbe  time  it  was  made,  would  be  witb- 
ont  reason  to  support  it  The  Judgments  as 
offered  were  material  upon  the  issue  of  tbe 
appellee's  right  to  do  business  in  the  state  at 
tbe  time  the  contract  sued  upon  was  made, 
and  could  be  offered  by  tbe  opposite  side,  for 
such  purpose,  under  a  general  denial.  We 
are  of  tbe  opinion  that  the  court  erred. 

Tbe  complaint  of  appellants  in  tbe  sixth 
assignment  of  error  Is  to  tbe  effect  tbat  tbe 
court  erred  in  overruling  a  motion  for  new 
trial,  because,  under  the  law,  tbe  sureties  on 
Turner's  bond  were  not  liable  for  tbe  amount 
to  be  recovered  because  of  a  loss  in  weight 
of  seed,  their  liability  being  limited  by  tbe 
terms  of  tbe  bond  sued  upon  to  tbe  failure 
of  Turner  to  account  for  moneys  advanced. 
By  reference  to  tbe  contract  it  is  noted  tbat 
it  was  executed  on  August  12,  1904,  but  the 
bond  was  not  executed  until  October  4th 
following.  The  bond  was  executed  in  pur- 
suance of  the  fourth  clause  of  the  contract, 
by  which  appellee  agreed  to  advance  W.  A. 
Turner  money  for  tbe  purpose  of  buying  and 
handling  cotton  seed,  and  W.  A.  Turner 
agreed  to  give  a  bond  in  tbe  sum  of  $1,000 
"for  the  faithful  and  satisfactory  accounting 


for  all  Bucb  moneys  advanced."  The  sole 
condition  of  the  bond  was  tbat  tbe  prlnd* 
pal,  W.  A  Turner,  should  "well  and  truly 
account  for  and  repay  to  said  National  Cot- 
ton Oil  Company  such  sums  of  money  as  It 
may  from  time  to  time  advance  to  said  W. 
A.  Turner,  or  which  tbe  said  W.  A.  Turner 
may  have  in  bis  possession  belonging  to  said 
National  Cotton  Oil  Company."  Tbe  only 
reference  to  tbe  contract  in  tbe  bond  Is  In 
these  words:  "Whereas  the  National  Cotton 
Oil  Company  has  employed  W.  A.  Turner  to 
purchase  cotton  seed  for  it  at  MadisonvIUe." 
It  is  not  shown  tbat  tbe  sureties  had  any 
knowledge  of  tbe  contract  While  the  bond 
sued  on  in  tbis  case  is  a  voluntary  bond,  the 
sureties  have  a  right  to  stand  upon  tbe  strict 
terms  of  their  obligations.  The  condition  of 
tbe  bond  relates  exchisively  to  moneys  ad- 
vanced. It  does  not  make  allusion  to  tbe  dis- 
charge of  tbe  other  duties  or  performance  of 
any  other  portion  of  the  contract  by  Turner. 
In  tbe  light  of  tbe  contract  and  tbe  bond  It 
Is  clear  tbat  It  was  tbe  contemplation  and 
Intention  of  tbe  parties  to  tbe  contract  tliat 
Turner,  the  agent  and  employ^  of  tbe  appel- 
lee, should  give  a  bond  to  secure  only  tbe 
moneys  advanced  to  buy  seed,  and  not  for  his 
performance  or  discharge  of  any  other  por- 
tion of  tbe  contract  Tbe  condition  in  tbe 
bond  contains  the  intention.  The  sureties 
signed  the  bond  with  the  condition  in  pre- 
cise words,  and  undertook  to  guarantee  Tur- 
ner's fidelity  as  to  tbe  moneys  advanced,  and 
not  to  secure  bis  discharge  of  any  other  por- 
tion of  the  contract  The  undertaking  of  a 
surety  is  to  be  strictly  construed,  and  his 
liability  will  not  be  extended  beyond  the  pre- 
cise words  of  his  agreement  either  by  con- 
struction or  implication.  Brant  on  Surety- 
ship and  Guaranty,  $§  106,  107;  Burlington 
Ins.  Co.  v;  Johnson,  120  111.  622,  12  N.  E. 
205;  Life  Ins.  Co.  v.  Lowenberg,  120  N.  T. 
44,  23  N.  B.  97a  We  are  of  tbe  opinion  tbat 
the  sureties  are  not  liable  for  short  weights 
provided  for  In  the  fifth  clause  of  the  con- 
tract and  can  only  be  held  liable  according 
to  the  precise  condition  in  the  bond.  Tbe 
court  erred  in  not  granting  a  new  triaL 
What  we  have  said  disposes  of  tbe  seventb 
assignment  of  error. 

Tbe  eighth  assignment  is  overruled. 

For  the  errors  mentioned,  tbe  case  is  or- 
dered reversed  and  remanded. 


MUTUAL  RBSBKVB  LIFE  INS.  CO.  t.  JXY.* 

(Court   of   Civil   Appeals  of  Texas.     April  8, 

1908.    Rehearing  Denied  May  6,  1908.) 

1.  Appeai/— Review— Vebdict. 

A  verdict,  where  there  is  evidence  tending 
to  support  it  will  not  be  disturbed  ou  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  S928.J 

2.  WoBDS  AND  Phkases— "Lis  Mota." 

Tbe  phrase  "lis  mota"  means  the  commence- 
ment of  toe  controversy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6.  i  418a] 

•Writ  of  error  denied  by  Supreme  Court. 
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3.  EJviDENCB— Dbclabations— Date  of  Bibth 
—Tnix  ov  Making  Declabations. 

In  an  action  on  a  policy  of  life  insurance, 
«Tidence  of  declarations  of  insured's  father,  since 
deceased,  as  to  the  date  and  place  of  insured's 
birth,  made  at  the  time  of  application  for  the 
policy,  were  not  inadmissible  as  made  post 
litem  motam,  since  the  application  for  the  poli- 
cy was  not  the  commencement  of  the  contro- 
versy between  the  beneficiary  and  the  insurance 
company,  as  that  could  arise  only  after  insured's 
death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  1153.] 

4.  Same. 

Where  a  person's  sister  had  no  recollection 
of  the  time  when,  or  the  place  where,  her 
brother  was  born,  and  testified  only  as  to  her 
recollection  of  what  she  had  been  told  and  from 
her  memory  of  a  record  she  had  seen  of  the  date 
of  his  birth  said  to  have  been  made  by  her 
mother,  the  truth  or  authenticity  of  which  she 
knew  nothing,  her  testimony  did  not  render  in- 
admissible evidence  of  the  declaration  of  her 
father,  since  deceased,  as  to  his  son's  age  and 
place  of  birth,  but  could  only  affect  its  weight. 
6.  AprEAi/— Review  —  Harmless  Ebbob— In- 
structions. 

Defendant  cannot  complain  that  an  instruc- 
tion defining  the  term  "preponderance  of  evi- 
dence" led  the  jury  to  believe  that  "'weight  of 
evidence"  meant  the  greater  number  of  witness- 
es, where  defendant  itself  had  the  greater  num- 
ber of  witnesses. 

6.  iNstJBANCE— Action  on  Poucy— Question 
FOB  JuBT— Breach  of  Warrantt  of  Age. 

In  an  action  on  a  life  insurance  policy, 
whether  declarations  of  the  father  of  insured  as 
to  the  time  and  place  of  insured's  birth  were 
true,  held  to  be  for  the  jury. 

7.  Same— Payment  of  Policy— Damages  fob 
Refusax  to  Pay— Statutory  Pbo visions. 

Rev.  St.  1885,  art.  3071,  provides  that, 
where  a  loss  occurs  under  a  policy,  and  a  life 
insurance  company  liable  therefor  fails  to  pay 
it  within  the  time  specified  in  the  policy  after 
<1emand,  the  company  shall  pay  the  holder  of 
the  policy  in  addition  to  the  amount  of  the  loss 
12  per  cent,  damages  on  the  amount,  etc.  Held, 
that  the  additional  amount  required  to  be  paid 
is  not  a  penalty,  but  damages,  and  every  life 
insurance  policy  entered  into  in  the  state  is 
made  in  view  of  the  provision,  and  embraces  it 
as  part  of  the  contract. 

8.  Intebest— Judgments— Statutory    Pbovi- 

SIONS. 

Rev.  St  1895,  art.  3105,  provides  that  all 
^dgments  with  certain  exceptions  shall  bear 
interest  at  the  rate  of  6  per  cent  per  annum 
from  date  of  judgment  Held  that,  in  an  action 
on  an  insurance  policy,  where  judgment  was 
rendered  for  the  face  of  the  policy,  and  a  fur^ 
ther  sum  as  statutory  damages  for  refusal  to 
pay  the  policy  on  demand  within  the  time 
specified  therein,  interest  was  properly  allowed 
On  the  whole  judgment  from  the  time  it  was 
rendered,  and  such  an  allowance  did  not  con- 
•titnte  interest  on  the  statutory  damages. 

Appeal  from  District  Court,  La  Salle  Coun- 
ty; J.  F.  Mullally,  Judge. 

Action  by  Llnnle  Jay  against  tbe  Mutual 
Reserve  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

West,  Chapman  &  West  and  Theodore 
Mack,  for  appellant.  W.  A.  H.  Miller  and 
Hicks  ft  Hicks,  for  appellee. 

NEILL,  J.  This  Is  the  second  appeal  from 
a  judgment  In  favor  of  Mrs.  Jay  upon  an  in- 
surance policy  Issued  by  the  Mutual  Reserve 
Fund  Life  Association  (to  whose  rights,  lia- 


bilities, and  obligations  tbe  appellant  succeed- 
ed) to  her  upon  the  life  of  her  husband, 
Oeorge  W.  Jay.  The  opinion  delivered  on  the 
first  appeal  is  reported  in  101  S.  W.  545, 
which  contains  a  full  statement  of  the  nature 
of  tbe  case  and  the  pleadings  of  the  respective 
parties.  As  no  pleadings  have  been  filed  by 
either  of  the  parties  since  the  date  of  that 
opinion,  reference  is  made  to  it  for  a  state- 
ment of  tbe  pleadings  upon  which  the  case 
was  tried  when  the  judgment  now  appealed 
from  was  rendered.  This  Judgment  la  upon 
a  verdict  in  favor  of  appellee  for  |2,000,  tbe 
amount  of  the  policy,  with  interest  thereon, 
amounting  to  $418.67,  statutory  damages  In 
the  sum  of  $240,  and  $500,  attorney's  feea, 
aggregating  $3,158.67. 

Conclusions  of  Fact 

As  stated  in  our  original  opinion,  the  only 
issue  of  fact  in  tbe  case  Is  whether  the  state- 
ments in  the  application  for  the  policy  by  de- 
ceased that  he  was  born  in  "Owensville,  Rob- 
ertson county,  Tex.,  Ist  day  January,  year 
1864,  and  his  age  at  nearest  birthday  Is  stat- 
ed to  be  32,"  were  true.  There  was  evidence 
upon  this  issue  which  teada  to  support  the 
verdict  and.  It  being  an  Issue  of  fact  for  the 
jury  to  determine,  we  find  in  accordance  with 
the  verdict 

Conclusions  of  Law. 

1.  The  first  and  second  assignments  of  er- 
ror are  as  foIk>ws:  "(1)  The  court  erred  as 
shown  by  this  defendant's  bill  of  exceptions 
No.  1;  (2)  the  court  en-ed  as  shown  by  this 
defendant's  bill  of  exceptions  No.  2."  To  make 
these  assignments  intelligible  the  bills  or  ex- 
ceptions referred  to  must  be  read  in  connec- 
tion with  them.    They  are  as  follows: 

"PlalntifF  offered  in  evidence  the  deposition 
of  Dr.  J.  M.  Williams,  whereupon  the  defend- 
ant excepted  to  that  part  of  the  answer  of 
said  witness  detailing  a  conversation  with  the 
father  of  George  W.  Jay,  the  assured,  at  the 
time  the  said  Qeo.  W.  Jay  signed  the  ap- 
plication for  the  policy  of  insurance  herein 
sued  on,  and  to  the  declarations  of  the  father 
of  the  said  Geo.  W.  Jay  as  to  the  place  and 
date  of  birth  of  his  son  George  W.  Jay  as 
given  by  said  witness,  Dr.  J.  M.  Williams,  for 
tbe  reason  that  such  evidence  was  hearsay. 
It  appearing  from  the  testimony  of  tbe  said 
witness.  Dr.  J.  M.  Williams,  that  at  the  time 
the  father  of  Qeo.  W.  Jay  made  such  declara- 
tions he  (the  father)  was  Informed  and  noti- 
fied that  his  son  George  W.  Jay  was  making 
an  application  for  a  policy  of  insurance,  and 
tliat  It  was  necessary  to  insert  in  such  ap- 
plication the  place  and  date  of  the  birth  of 
said  son  Geo.  W.  Jay,  and  that  such  state- 
ment was  Important  and  therefore  the  dec- 
laration of  the  father  of  said  George  W.  Jay, 
made  with  such  notice  and  under  the  circum- 
stances then  surrounding  them,  as  to  the  age 
and  date  of  the' birth  of  his  son  George  W.  Jay, 
was  not  the  natural  and  unsolicited  efTusion  of 
one  speaking  up<in  occasion  when  his  mind 


Digitized  by 


Google 


1118 


109  SOUTHWESTERN  REPORTER. 


QTez. 


stood  in  an  even  position,  without  any'tempta- 
tlon  to  exceed  or  fall  abort  of  the  truth,  and 
for  the  reason  that  such  declaration  was  not 
made  ante  litem  motam,  but  at  a  time  as 
shown  by  the  testimony  of  said  witness  when 
a  controversy  existed  capable  of  being  litigat- 
ed and  of  a  nature  likely  to  bias  the  mind  of 
the  declarant,  the  father  of  said  George  W. 
,Tay,  which  oibjectlon  was  overruled  by  the 
court  and  the  evidence  i)ermltted  to  go  to 
the  Jury;  to  which  action  of  the  court  in 
orerruilng  its  objection  to  such  testimony  de- 
fendant in  open  court  excepted,  tenders  this 
his  bill  of  exceptions,  and  prays  that  the  same 
may  t>e  examined,  signed,  and  approved  by 
the  court,  and  ordered  filed  as  a  part  of  the 
record  in  this  cause. 

"After  the  plalntitF  had  read  to  the  Jury 
the  deposition  of  Dr.  J.  M.  Williams  the  de- 
fendant moved  to  strllce  out  and  withdraw 
from  the  Jury  all  that  part  of  the  testimony 
of  said  witness  which  gave  the  declarations 
of  the  father  of  George  W.  Jay  as  to  the  date 
and  the  place  of  birth' of  the  said  George  W. 
Jay,  which  said  date  and  place  was  inserted 
in  the  application  of  said  George  W.  Jay  for 
the  policy  of  Insurance  herein  sued  on,  for 
the  reason  that  such  evidence  was  hearsay, 
the  said  witness,  Dr.  J.  M.  Williams,  having 
testified  that  the  father  of  George  W.  Jay 
was  notified  and  Informed  by  the  witness  at 
the  time  be  (the  father)  made  such  declara- 
tion and  statement  that  it  was  wanted  for  the 
purpose  of  Inserting  it  in  an  application  ttiat 
Ills  son  George  W.  Jay  was  at  that  time  mak- 
ing for  an  insurance  policy  on  his  life,  such 
declaration  having  been  made  at  a  time  and 
imder  such  circumstances  as  did  not  leave 
tlie  declarant  free  from  all  bias,,  but  being 
made  upon  a  question  w^bicb  he  was  then  noti- 
fied and  Informed  might  be  a  subject  of  con- 
troversy, and  which  is  the  sole  controversy 
In  this  suit,  the  only  defense  relied  and  in- 
sisted upon  In  this  case  being  tliat  the  dec- 
laration made  by  the  father  and  George  W. 
Jay  as  to  the  date  and  place  of  birth  of  his 
son  George  W.  Jay  was  and  is  untrue,  which 
motion  of  defendant  was  overruled  by  the 
court ;  to  which  action  of  the  court  in  overrul- 
ing the  motion  to  strike  out  said  testimony  de- 
fendant In  open  court  excepted,  tenders  this  its 
bill  of  exceptions,  and  prays  that  the  same 
may  be  examined,  signed,  and  approved  by  the 
court,  and  ordered  filed  as  a  part  of  the  rec- 
ord in  this  cause." 

It  will  be  noted  that  the  testimony  objected 
to  and  asked  to  l>e  stricken  out  is  not  set  out 
in  the  bills  of  exception,  but  the  record  must 
l)e  consulted  for  its  ascertainment  It  ap- 
pears from  the  record,  the  death  of  the  fa- 
ther and  mother  of  the  insured  being  conced- 
ed, the  appellee,  for  the  purixise  of  proving 
the  date  and  place  of  Jay's  birth  by  the  dec- 
larations of  his  father,  offered  in  evidence  the 
dqwsition  of  Dr.  J.  M.  Williams,  the  medical 
examiner  of  appellant,  who;  among  other 
things,  testified  as  follows:  "The  application 
was  made  at  the  drug  store  of  Williams  & 


Landrum,  now  Gaddis'  drug  store,  in  the  town 
of  Cotnlla.  Jordan  and  George  Washington 
Jay  were  in  my  office  in  the  back  part  of  the 
drug  store  filling  out  part  1  of  the  applica- 
tion, and  they  came  out  together  and  Jordan 
told  me  that  he  wanted  me  to  examine  Mr. 
Jay,  but  that  Mr.  Jay  did  not  know  when 
and  where  he  was  bom.  I  then  told  Mr.  Jay 
or  advised  him  that  that  was  very  important 
and  told  him  that  he  had  better  get  his  fa- 
ther to  come  in.  Mr.  Jay  then  went  out  and 
brought  his  father  In  the  drug  store,  und  I 
asked  his  father  how  old  his  son  George 
Washington  Jay  was,  and  Mr.  Jordan  asked 
tiim  as  to  the  place  bis  son  was  tiorn.  Mr. 
Jay  told  us  the  age  of  his  son  and  the  place 
where  be  was  born  and  when  he  was  I>om, 
and  Mr.  Jordan  went  up  to  the  counter 
and  filled  In  the  answers  to  the  place -and 
date  of  birth  of  the  applicant  and  his  age 
In  part  1,  where  it  had  been  left  blank, 
and  then  handed  the  application  to  me  to 
make  the  examination.  I  then  asked  Mr. 
Jay's  father,  who  was  still  present,  for  the 
family  history  of  George  Washington  Jay, 
In  regard  to  the  ages  of  his  brothers,  sisters, 
mother,  and  father  and  grandparents,  and 
he  gave  them  to  me  and  I  put  them  down  on 
a  piece  of  paper,  as  well  as  the  age  of  George 
Washington  Jay.  •  •  •  In  writing  down 
the  answers  to  all  questions  in  parts  2  and  S 
in  the  application  relating  to  the  age  of  the 
applicant  and  the  ages  of  his  father  and 
mother,  sisters,  and  brothers  and  grandpar- 
ents, I  used  the  figures  and  information  given 
me  by  Mr.  Jay's  father;  Mr.  Jay  himself 
stating  that  he  did  not  know  his  own  age  and 
very  little  about  his  family  history.  I  then 
read  the  application  over  to  him  and  he  sign- 
ed it.  •••  I  was  the  medical  examiner  of 
the  Mutual  Reserve  Fund  Life  Association  in 
Cotulla,  Tex.,  at  that  time,  and  had  been  for 
about  a  year.  I  gave  and  wrote  the  answers 
as  to  bis  age  and  family  history  from  the  in- 
formation given  to  me  by  George  Washington 
Jay's  father." 

It  is  conceded  by  the  appellant  that  declara- 
tions made  ante  litem  motam  by  a  deceased 
parent  as  to  the  date  and  place  of  birth  of 
his  child  are  admissible  as  evidence  of  such 
facts;  but  the  Insistence  is  that  the  declara- 
tions of  the  insured's  father,  testified  to  by 
Dr.  Williams,  that  be  was  bom  in  Owensviile, 
Robertson  county,  Tex.,  on  January  1,  1864, 
were  made  post  litem  motam,  and  were 
not  therefore  admissible.  This  contention  is 
predicated  npoa  the  fact  tiiat  at  the  time 
such  declarations  were  made  by  the  father 
he  knew  that  his  son  was  making  application 
for  a  i)olicy  of  insurance,  and  knew  that  it 
was  necessary  to  insert  in  the  application  the 
place  and  date  of  bis  birth  and  that  the  dec- 
larations were  material.  While  this,  except 
as  to  the  declarations  being  post  litem  mo- 
tam, is  so,  it  affords  no  basis  for  appellant's 
contention.  The  phrase  "lis  mota"  Is  under- 
stood to  mean  the  commencem^it  of  the  con- 
troversy.   Westfelt  T.  Adams,  131  N.  C  87». 
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42  S.  E.  826.  "With  refereuce  to  tbe  meaning 
of  the  term  'Us  mota,'  in  Monkton  t.  Attorney 
General,  2  Rnas.  &  Myl.  147,  Mr.  Justice  Law- 
rence said:  'Declarations  post  litem  motam — 
not  merely  after  the  commencement  of  tbe 
law  suit,  but  after  the  dispute  has  arisen,  for 
that  Is  the  primary  meaning  of  the  word  Us — 
ought  not  to  be  received  In  evidence.'  After 
the  controversy  has  originated  all  such  dec- 
larations are  to  be  excluded.  The  courts  In- 
sist that  the  dip  into  the  stream  of  time 
which  flows  from  the  event  in  question  shall 
be  taken  at  some  place  above  the  point  where 
strife  or  dissension  may  have  polluted  tbe 
water."  GUlett,  Ind.  &  Coliat.  Ev.  {  133.  Un- 
less it  can  be  said  that  the  application  for  an 
Insurance  policy  is  the  commencement  of  the 
controversy  between  the  company  who  issues 
It  and  the  beneficiary  named  therein,  we  can 
perceive  the  existence  of  no  lis  mota  when 
the  declarations  of  the  father  of  the  insured 
as  to  the  place  and  date  of  his  birth  were 
made  to  the  witness.  Between  whom  was 
there  then  any  contention,  dispute,  or  contra- 
riety of  opinion?  Or  what  was  there  to  con- 
tend, dispute,  or  disagree  about?  It  takes  at 
least  two  to  commence  a  controversy,  and 
there  must  be  either  an  actual  or  a  supposed 
cause  for  the  contention.  Neitber  appellant's 
agent  nor  the  applicant  for  the  insurance 
policy  knew  the  latter's  age  or  place  of  birth, 
which  were  Important  and  essential  to  be  stat- 
ed in  the  application.  Each  wanted  to  ascer- 
tain the  truth  regarding  these  matters,  the 
one  for  the  purpose  of  issuing  the  policy  and 
obtaining  the  premiums,  the  other  for  the  pur- 
pose of  obtaining  an  insurance  policy  on  his 
life  for  the  benefit  of  his  wife.  To  obtain  tbe 
desired  information  they  naturally  resorted  to 
bis  father,  wlx>,  of  all  persons  then  Uvlng, 
was  most  liliely  to  be  cognizant  of  the  facts 
they  wished  to  learn.  He  had  no  interest  In 
the  matter,  nor  could  he  anticipate  any. 
There  was  no  reason  why  he  should  state  any- 
thing except  tbe  truth  in  regard  to  tbe  mat- 
ters of  Inquiry,  but,  <hi  tbe  contrary,  cogent 
reason  for  bis  telling  nothing  else ;  for  know- 
ing that  the  matter  was  Important,  and  that 
tbe  Information  sought  would  affect  his  bqq's 
application  for  Insurance,  and  the  application 
the  validity  of  tbe  policy  applied-  for,  it  Is  in- 
conceivable that  be  would  wrong  bis  son, 
when  be  should  be  in  his  grave,  by  making  a 
false  statement  which  would  deprive  his  wid- 
ow of  the  benefit  of  the  contract  he  was  about 
to  make  for  her.  The  lis  mota  is  tbe  begin- 
ning of  tbe  controversy  which  culminates  in 
tbe  law  suit  which  grows  out  of  it,  and  in 
which  tbe  parties  to  It  invoke  the  jurisdiction 
of  the  court  to  hear  and  determine  It.  This 
controversy  may  begin  long  prior  to  the  suit 
instituted  to  settle  and  determine  it,  and, 
when  begun,  declarations  afterwards  made  by 
third  parties  on  either  side  concerning  it  are 
post  litem  motam  and  inadmissible  as  evi- 
dence upon  the  trial  of  the  suit  brought  to 
settle  the  controversy.  Why?  Because,  to 
continue  the  metaphor  above  referred  to,  the 


dip  in  the  stream  of  time  which  flows  from 
the  event  in  question  is  made  for  the  declara- 
tion at  or  below  tbe  point  where  strife  or  dis- 
sension has  or  may  have  polluted  the  water. 
It  Is  because  the  "dip"  for  the  evidence  Is 
made  at  a  point  below  where  tbe  water  has 
been  polluted  by  the  controversy,  and  not 
above  It  The  controversy  out  of  which  this 
suit  grew  did  not,  and  could  not,  from  its 
very  nature,  commence  nntU  after  the  death 
of  the  Insnred.  The  history  of  the  case  shows 
this.  It  was  then  commenced  l)etween  tbe  ap- 
pellant and  the  appellee  regarding  the  liabil- 
ity of  tbe  former  to  the  latter  upon  tbe  Insur- 
ance policy,  and  culminated  in  her  bringing 
this  suit  Tbe  controversy  arose  from  tbe  as- 
sertion by  tbe  appellant  that  the  statement  in 
the  application  of  the  Insured  for  the  policy 
of  the  date  and  place  of  bis  birth  was  false, 
and  the  denial  of  the  assertion  by  the  Bpi)el- 
lee.  The  entire  controversy  depended  upon 
the  diCclsion  o'f  this  Issue  between  the  parties, 
and  to  it  the  evidence  was  directed.  From 
this  It  Is  clear  that  the  declarations  of  the 
Insured's  father,  made  to  Dr.  Williams,  were 
ante  litem  motam;  for  the  "dip"  In  the 
stream  of  time  which  brought  them  up  was 
made  at  a  place  above  the  "point  of  strife 
which  may  have  polluted  the  water."  It 
might  as  well  be  contended  that  the  declara- 
tions made  by  tbe  parents,  since  deceased,  as 
to  tbe  date  and  place  of  their  son's  birth, 
made  at  the  baptismal  font,  are  post  litem 
motam  and  inadmissible  as  evidence  in  a  case 
brought  where  the  doctrine  of  primogeniture 
obtains  by  tbe  child  against  bis  brother  to  de- 
termine his  right  of  Inheritance,  as  to  con- 
tend tliat  tbe  declarations  In  question  of  Jay's 
father  were  inadmissible  for  such  reasons. 
For  in  the  supposed  case,  just  as  in  this,  a 
controversy  might  have  arisen  after  tbe  dec- 
larations were  made,  in  which  it  would  be 
material  to  ascertain  whether  or  not  tbe  facts 
so  declared  were  true.  Statements  and  dec- 
larations may  be  and  often  are  made  regard- 
ing matters  about  which  a  controversy  might 
arise,  in  tbe  absence  of  such  declarations,  for 
the  very  purpose  of  preventing  such  contro- 
versy, or  determining  tbe  truth  of  such  mat- 
ters in  tbe  event  a  dispute  should  arise  in  re- 
gard to  them.  And  to  hold  such  declarations 
post  litem  motam  and  inadmlBsible  after  the 
death  of  the  declarant  would  be  to  abrogate 
the  rule  upon  which  such  testimony  is  found- 
ed, and  render  it  impossible  in  many  cases 
for  a  party  to  prove  tbe  facts  upon  which  his 
rights  depend.  To  deprive  one  of  tbe  only 
evidence  by  which  bis  rigbt  to  property  can 
be  determined  is  to  deprive  him  of  the  prop- 
erty itself. 

The  insured's  sister  bad  no  recollection  of 
the  time  when,  or  of  the  place  where,  be  was 
bora.  She  only  testified  as  to  her  recollection 
of  what  she  herself  bad  been  told,  and  from 
her  memory  of  a  record  she  had  seen  of  the 
date  of  her  brother's  birth,  said  to  have  been 
made  by  her  mother,  the  truth  or  authentic- 
ity of  which  she  knew  nothing.     Therefore 
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her  testimony  did  not  render  the  declarations 
of  her  father  inadmissible,  but  could  only  af- 
fect its  weight. 

For  these  reasons  we  think  the  first  and 
second  assignments  of  error  are  not  well  tak- 
en, and  overrule  them  both. 

2.  We  can  perceive  no  error  In  the  court's 
charging  the  jury:  "The  burden  of  proof  is 
upon  the  plaintiff  to  establish  her  case  by  a 
preponderance  of  the  evidence,  and,  unless 
she  has  done  so,  you  will  find  for  the  defend- 
ant. By  a  preponderance  of  the  evidence 
is  meant  the  greater  weight  of  the  evidence." 
The  definition  given  of  the  term  "preponder- 
ance of  evidence"  was  accurate  (W,  U.  Tel.  Co. 
V.  James,  31  Tex.  Civ.  App.  503,  73  S.  W.  79), 
and,  if  either  party  could  complain  of  its  be- 
ing given,  it  would  be  the  plaintift,  for  she 
had  the  testimony  of  only  one  witness  upon 
the  issue  as  to  the  date  of  her  husband's 
birth,  while  the  defendant  bad  several,  and, 
had  the  jury  taken  the  term  "weight  of  evi- 
dence" to  mean  the  greater  number  of  wit- 
nesses, it  would  have  been  to  her,  instead  of 
to  plalnttfT's  prejudice;  or,  at  least,  such  a 
contention  might  seem  plausible  had  the  ver- 
dict been  In  defendant's  favor. 

S.  The  fourth  assignment  of  error  complains 
of  the  court's  refusal  to  peremptorily  In- 
struct a  verdict  In  defendant's  favor.  The 
propositions  under  this  assignment  assume 
that  the  declarations  of  the  deceased's  father, 
testified  to  by  Dr.  Williams,  were  false,  and 
that  therefore  there  was  a  breach  of  warran- 
ty as  to  the  age  of  the  insured,  which,  under 
the  terms  of  the  contract,  defeated  plaintUT'S 
right  to  recover  on  the  policy.  This  assumes 
the  very  matter  to  be  determined.  How  are 
we  to  know  that  such  declarations  are  false? 
This  was  a  question  for  the  jury  to  determine, 
not  us.  While  the  testimony  of  the  defend- 
ant's witness  may  tend  to  show  the  falsity  of 
the  declarations,  the  declarations  tend  equally 
to  show  the  falsity  of  their  testimony.  As  it 
cannot  be  said  as  a  matter  of  law  which  the- 
ory was  correct — that  which  plalntift's  testi- 
mony tended  to  show,  or  that  which  defend- 
ant claims  was  established  by  his — it  was 
necessarily  a  question  of  fact  for  the  Jury  to 
determine.  And,  there  being  evidence  tending 
to  support  the  verdict,  it  is  not  our  province 
to  disturb  it  6.,  H.  &  S.  A.  Ry.  v.  Murray 
(Tex.  Civ.  App.)  99  S.  W.  144;  G.,  H.  &  S.  A. 
Ry.  T.  Garrett  (Tex.  Civ.  App.)  98  S.  W.  932; 
Insurance  Co.  ▼.  Jay  (Tex.  Civ.  App.)  101  S. 
W.  549.  This  disposes  also  of  the  fifth  and 
sixth  assignments  of  error,  which  complain 
that  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial  upon  the  grounds  that 
the  verdict  is  contrary  to  the  great  preponder- 
ance of  evidence  and  Is  contrary  to  the  law. 

4.  The  seventh  assignment  of  error  is  as 
follows:  "The  Judgment  of  the  court,  entered 
upon  the  verdict  of  the  jury,  is  contrary  to 
the  law  In  this:  The  jury  rendered  a  verdict, 
awarding,  among  other  items,  the  sum  of 
$240  statutory  penalty,  the  aggregate  of  the 
verdict  being  $3,158.67.    Upon  this  whole  sum 


the  court  awarded  6  per  cent  interest  from 
the  date  of  judgment,  which  meant  interest 
at  6  per  cent  upon  the  penalty  of  9240; 
whereas  the  rules  of  law  do  not  in  the  ab- 
sence of  statutory  authorization,  permit  the 
recovery  of  Interest  on  a  penalty.  Hence  in 
thus  framing  its  judgment  the  court  erred  to 
the  prejudice  of  defendant"  It  will  be  ob- 
served from  reading  article  3071,  Rev.  St 
1896,  that  the  additional  12  per  cent,  upon 
the  amount  of  the  policy  therein  provided  for 
is  not  pronounced  a  penalty,  but  is  declared 
"damages,"  and  every  contract  of  insurance 
of  the  nature  of  the  one  under  consideration 
entered  into  In  this  state  is  made  in  view  of 
this  article  and  its  provisions  enter  into  and 
form  a  part  of  it  In  the  verdict  no  Interest 
upon  the  amount  represented  by  this  12  per 
cent  Is  assessed,  but  Interest  only  is  charged 
upon  the  amount  represented  in  the  judgment 
from  the  time  it  was  rendered ;  and  it  being 
provided  by  article  3105,  Rev.  St  1895,  that 
"all  Judgments  of  the  several  courts  of  this 
state  shall  bear  interest  at  the  rate  of  6  per 
cent,  per  annum  from  date  of  Judgment,  ex- 
cept" etc.,  and  the  Judgment  here  not  being 
within  the  exception,  we  think  the  whole  of 
It  should  bear  interest  as  is  provided  by  the 
statute.    Suth.  on  Dam.  {  333. 

There  is  no  error  In  the  Judgment,  and  it  is 
affirmed. 


METROPOLITAN  LIFE  INS.  CO.  ▼.  WA(}- 
NER. 

(Court  of  Civil  Appeals  ot  Texas.     Feb.   19, 
1908.     On  Rehearing,  April  15,   1908.) 

1.  ApPKAr^-REViKW— Habhi-ess  Eebob— Bub- 
den  OF  Showing  Pbkjxjdice. 

The  admission  of  improper  testimony  is 
prima  facie  ground  for  reversal,  and  it  devolves 
upon  the  party  who  has  introduced  it  to  show 
that  it  was  not  prejudicial  or  could  not  probably 
have  affected  the  verdict. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4O47-4051.] 

2.  Irsubance— AcwioN  ON  PoucT— Waivkb  of 
Defenses— PuiADiNQ. 

In  an  action  on  an  insurance  policy,  where 
facts  constituting  a  waiver  of  any  defense  against 
a  demand  on  the  policy  are  not  specifically 
pleaded,  evidence  tending  to  prove  the  waiver  is 
inadmissible. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §{  1632,  1637.] 

3.  Same  —  Evidence  —  Documentart— Pbo- 
ceedino  of  (3oboneb's  Inquest. 

While  ordinarily  the  verdict  of  a  coroner's 
Jury  is  inadmissible  to  prove  the  cause  of  de- 
cedent's death,  yet  where  a  life  insurance  policy 
expressly  provides  that  proofs  of  death  shall 
contain  the  record  and  verdict  of  the  coroner's 
inquest,  if  any  be  held,  and  tliat  the  proofs  of 
death  shall  be  evidence  of  the  facts  therein  stat- 
ed in  behalf  of  the  company,  the  beneficiary,  in 
a  suit  on  the  policy,  by  willfully  omitting  from 
the  proofs  the  record  of  the  proceedings  of  the 
coroner's  inquest,  in  violation  of  the  express 
terms  of  the  policy,  may  not  deprive  the  insurer 
of  the  evidence  contained  therein,  but  the  in- 
surer may  introduce  it  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dia. 
vol.  28,  Insurance,  K  1601,  16^.] 
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4.  Evidence— Opinion   Evidence— Cause  of 
Death— Suicide. 

Ordinarily,  where  the  facts  in  issue  are 
not  tliemselves  accessible  by  evidence,  and  tlie 
knowledge,  by  which  the  existence  of  an  un- 
knovni  fact  is  inferred  from  other  facts  proved, 
does  not  fall  within  the  range  of  ordinary  in- 
formation, the  fact  may  be  proved  by  profes- 
sional or  experienced  witnesses,  having  peculiar 
knowledge  or  skill  in  the  science,  art,  or  trade 
relating  to  the  subject,  bat  a  witness  may  not 
express  an  opinion  on  the  ultimate  question  the 
jury  is  to  decide:  and  hence,  in  an  action  on  a 
life  insurance  policy,  where  it  was  indisputable 
that  insured  had  died  of  wounds  inflicted  upon 
him,  and  the  sole  qaestion  was  whether  they 
were  self-inflicted,  the  opinion  of  a  surgeon,  who 
had  seen  decedent's  body  where  it  was  discover- 
ed, and  had  examined  his  wounds,  as  to  whether 
they  had  been  self-inflicted,  was  inadmissible. 

(Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {t  218&-219o.] 

5.  Same— TEsnuoRT  as  to  Inbtruuert  Caus- 
ing Wounds. 

The  surgeon,  having  examined  the  wounds 
and  a  knife  found  near  the  body,  might  give  his 
professional  opinion,  not  only  as  to  the  kind 
of  instmment  ased  in  inflicting  the  wounds,  but 
that  they  were  or  could  have  been  made  with 
the  knife  found  open  beside  the  body. 

\EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  2277-2279.] 

6.  Same— Facts  ob  Conclusions. 

The  opinions  or  conclusions  of  nonexpert 
witnesses,  relating  to  death  and  dead  bodies,  are 
admissible,  where  the  conditions  are  such  that 
they  cannot  be  adequately  reproduced  before  the 
jury  by  a  mere  statement  of  the  facts;  and 
hence  a  wttness,  who  had  seen  wounds  on  a 
dead  body,  coald  testif/  that  the  wounds  seemed 
to  have  been  made  with  a  penknife. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  i  2279.] 

7.  Same. 

The  opinion  of  the  witness,  based  upon  sur- 
rounding appearances,  that  there  had  been  an 
effort  made  to  tie  np  the  wounds  with  a  piece  of 
doth  torn  from  decedent's  shirt,  was  admissible. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  fS  2149-2152.] 

8.  Insurance— Action     on     Polict— Condi- 
tions Pbecedent— Proofs  of  Death. 

Where  a  life  insurance  policy  makes  it  a 
condition  precedent  to  recovery  thereon  that 
proofs  of  death  be  furnished  in  accordance  with 
the  provisions  of  the  policy,  and  there  is  a  fail- 
ure to  furnish  such  proof,  and  no  waiver  of  the 
provision  is  claimed,  nor  excuse  shown,  there 
can  be  no  recovery  on  the  policy.  • 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insarance,  {g  1340,  1521.] 

0.  APPEAI/—REVIEW— Conduct  of  Trial— Iu- 

PBOPBB  Aroument  of  Counsel. 

Though  remarks  of  counsel  in  argument  are 
eminently  improper,  and  of  themselves  ground 
for  reversal,  where  the  court  instructs  the  jury 
not  to  consider  them,  the  appellate  court  will 
not  be  inclined  to  reverse  the  judgment  because 
of  the  remarks,  if  the  evidence  is  sufficient  to 
support  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
rot.  8,  Appeal  and  Error,  (  4135.] 

10.  Insurance— Action  on  Policy— Defenses 
— Suicide— Evidence. 

Evidence  held  to  show  that  an  insured  com- 
mitted suicide. 

Appeal  from  District  Court,  Bexar  County ; 
Aitbar  W.  Seeligson,  Jndge. 

Action  by  Mrs.  Agnes  Wagner  against  the 
Metropolitan  Life  Insurance  Coini)any.    Judg- 

100  S.W.-71 


ment   for  plaintiff,    and   defendant   appeals. 
Reversed  and  remanded  on  rehearing. 

This  suit  was  brought  on  October  16,  1905. 
by  Mrs.  Wagner,  against  the  Metropolitan 
I/lfe  Insurance  Company,  cm  an  Insurance  ' 
policy  issued  by  the  company  on  March  2, 
1903,  in  her  favor  for  $1,500,  on  the  life  of  her 
husband,  Frederick  Wagner,  who  died  on  De- 
cember 1,  1804,  while  the  policy  was  In  full 
force  and  effect.  In  addition  to  the  principal 
stipulated  In  the  policy,  the  plaintiff  asked 
Judgment  for  $500  attorney's  fees,  and  12 
per  cent  of  the  amount  of  the  insurance  as 
statutory  damages.  The  defendant  answered 
by  a  general  demurrer,  a  general  denial,  and 
specially  pleaded  the  failure  of  plaintiff  to 
make  and  furnish  proof  of  death  In  accOTd- 
ance  with  the  terms  and  conditions  expressly 
provided  by  the  policy,  and  that  the  Insured 
died  by  Ills  own  hand  or  act  within  two  years 
from  the  issuance  of  the  policy,  In  which  it 
was  expressly  provided  that,  in  such  event, 
the  company  should  not  be  liable  for  a  great- 
er sum  than  the  premiums  received.  The  case 
was  tried  before  a  Jury,  who  returned  a  Judg- 
ment In  favor  of  the  plaintiff  for  $1,500,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum,  from  June  15, 1906,  together  with  12  per 
cent,  on  the  principal  and  $300  attorney's  fees. 
There  Is  no  controversy  about  the  Issuance  of 
the  policy  as  alleged,  nor  as  to  the  death  of 
the  assured  at  the  time  averred,  the  only  Is- 
sues of  fact  being  those  raised  by  defendant's 
special  pleas. 

The  payment  of  the  Insurance  is,  by  the 
terms  of  the  policy,  subject  to  certain  condi- 
tions set  forth  on  the  reverse  side  thereof, 
among  which  are  the  following:  "Second. 
♦  ♦•  If  the  Insured  within  two  yearn 
from  the  Issue  hereof  die  by  his  own  hand  or 
act,  whether  sane  or  Insane,  the  company  shall 
not  be  liable  for  a  greater  sum  than  the' 
premiums  which  have  been  received  on  this 
policy."  "Sixth.  Proofs  of  death  shall  be 
made  to  the  home  office  In  the  manner  and  to 
the  extent  required  by  blanks  furnished  by 
the  company,  and  shall  contain  answers  to 
each  question  propounded  to  the  claimants, 
physicians  and  other  persons  indicated  In  the 
blanks,  and  shall  further  contain  the  record 
and  verdict  of  the  coroner's  Inquest,  If  any  be 
held.  The  proofs  of  death  shall  be  evidence 
of  the  facts  therein  stated  in  behalf  of  but  not 
against  the  company."  The  policy  upon  its 
face  makes  the  receipt  by  the  company  at  Its 
home  office,  and  Its  approval  of  the  proofs  of 
deatl)  of  the  insured,  made  in  the  manner,  to 
the  extent,  and  upon  the  blanks  required  by 
the  above  condition,  conditions  precedent  to 
its  payment  The  assignments  of  error  will 
be  considered  in  view  of  this  preliminary 
statement  of  the  pleadings  and  evidence,  and 
such  additional  evidence  as  pertains  to  the 
assignments  of  error  will  be  stated  and  con- 
sidered in  disposing  of  them. 

Keller  &  Keller,  for  appellant.    W.  A.  Wurz- 
bacb  and  S.  C  Eldrldge,  for  appellee. 
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XEIIX,  J.  (after  Btathig  the  facts  as  above). 
1.  After  the  most  careful  scrutiny  we  are  un- 
able to  detect  the  slightest  relevancy  of  either 
letter  written  by  A.  Robeson  to  plaintiff,  which 
were  Introduced  In  evidence  by  her  over  ob- 
jections of  defendant,  to  any  Issue  In  this 
case.  Though  we  cannot  perceive  the  object 
of  such  testimony,  plaintiff  must  have  had 
something  which  she  deemed  it  to  her  ad- 
vantage to  effect  In  placing  the  letters  before 
the  jury.  And,  as  It  devolves  upon  the  party 
who  has  introduced  Inadmissible  testimony  to 
show  that  It  was  not  prejudicial,  or  could  not 
probably  affect  the  verdict,  which  plaintiff 
has  failed  to  show,  the  prima  facie  ground  for 
the  reversal  of  the  Judgment,  on  account  of 
such  error,  obtains. 

2.  We  are  equally  at  a  loss  to  discover  the 
relevancy  of  the  testimony  of  plalntifTs  coun- 
sel (Mr.  Wurabach)  to  the  effect  that  he  went 
into  the  company's  office  at  San  Antonio,  and 
was  informed  by  Mr.  Robeson,  Its  agent  and 
superintendent,  that  word  had  been  received 
from  the  main  office  at  New  York  that  the 
company  refused  to  pay  the  policy,  or  any 
part  of  It,  except  to  return  the  premiums,  be- 
cause the  insured  had  committed  suicide,  and 
that  thereupon  he,  Wurzbach,  filed  suit  upon 
the  policy,  or  the  purpose  of  Its  introduction, 
unless  it  were  to  show  that  the  company  had 
waived  the  omission  from  the  proofs  of  death, 
furnished  by  plaintiff,  of  the  record  and  ver- 
dict of  the  coroner's  Inquest,  and  predicated 
its  refusal  to  pay  solely  upon  the  ground  that 
Frederick  Wagner  bad  died  of  his  own  hand 
or  act,  without  making  any  point  upon  the 
failure  of  plaintiff  to  attach  the  record  ana 
verdict  of  the  coroner  to  the  proofs  of  death 
furnished  the  company.  We  do  not  under- 
stand that  stating  oae  ground  for  refusing 
to  pay  a  policy  necessarily  Involves  a  waiver 
of  every  other  ground  of  defense  against  its 
payment  But  however  this  may  be,  such 
facts  as  constitute  a  waiver  of  any  defense 
against  a  demand  on  a  policy  of  Insurance 
must  be  specially  pleaded;  and,  as  no  such 
waiver  was  pleaded  by  plaintiff,  evidence  tend- 
ing to  prove  it  was  inadmissible. 

3.  Ordinarily  the  verdict  of  a  coroner's  Jury 
Is  Inadmissible,  in  this  state,  to  prove  the 
cause  of  death  (Boehme  v.  Sovereign  Camp 
W.  of  W.,  96  Tex.  376,  84  S.  W.  422) ;  but 
when,  as  in  this  case,  it  is  expressly  provided 
by  the  policy  that  proofs  of  death  "shall  con- 
tain the  record  and  verdict  of  the  coroner's  In- 
quest, If  any  be  held,"  and  "the  proofs  of 
death  shall  be  evidence  of  the  facts  therein 
stated  In  l>ehalf  of  •  •  •  compaajr,"  a 
different  question  Is  presented.  The  undis- 
puted evidence  shows  that  a  coroner's  Inquest 
was  held  over  the  Insured's  dead  body;  that  a 
record  of  the  proceedings  was  made,  and  that 
it  was  expressly  found  by  the  coroner:  "That 
some  time  during  the  1st  day  of  December, 
1904,  the  said  Frederick  Wagner,  with  suicidal 
intent.  In  said  county  and  state,  did  cut  him- 
self on  the  bend  of  the  right  elbow,  Inflicting 
a  wound  2>^  inches  In  length,  which  probably 


caused  a  severance  of  the  ulnar  artery,  and  11 
distinct  punctures  within  an  area  of  2  inches 
In  the  region  of  the  left  nipple,  all  apparently 
made  by  a  penknife,  from  the  effects  of  which 
said  wounds  the  said  deceased  died,  at  the 
time  and  place  hereint)efore  stated,"  whldi 
was  certified  to,  as  well  as  proved  by  the  dep- 
ositions of  the  coroner  himself;  and  that 
neither  the  record  nor  verdict  was  attached  to 
the  proofs  of  death  furnished  by  the  plaintiff 
to  the  defendant.  In  view  of  these  facts  the 
record  and  rerdlct  of  the  Inquest,  when  offer- 
ed In  evidence  by  the  defendant,  should  not 
have  been  excluded  upon  the  objection  of 
plaintiff  that  the  proceedings  were  ex  parte. 
There  can  be  no  doubt  that  the  record  of  such 
proceedings,  which  were  duly  proved  and  at- 
tested, was  evidence  of  the  fact  that  the  in- 
quest was  held,  and  a  record  of  the  proceed- 
ings was  preserved.  This,  In  connection  with 
the  proofs  of  death  furnished  by  plaintiff, 
would  have  conclusively  shown  that  ancb 
proofs  were  not  made  in  compliance  with  the 
provisions  of  the  policy,  and  there  can  be  no 
question  as  to  Its  adjulssibility  as  evidence  to 
establish  «uch  fact.  But  In  view  of  the  stipu- 
lation in  the  policy  referred  to.  If  it  were 
shown  that  plaintiff  knew  of  such  proceedings, 
and  could  have  obtained  the  record,  and  will- 
fully refused  to  attach  it  to  the  proofs  of 
death,  we  would  not  be  prepared  to  hold  that 
the  record  of  such  proceedings  was  not  evi- 
dence of  the  fact  that  deceased  came  to  his 
death  by  his  own  hand.  If  the  record  bad 
been  attached  to  the  proofs  of  death,  as  was 
required  by  the  express  terms  of  the  policy,  it 
would,  under  the  agreement  between  the  in- 
surer and  assured,  have  been  evidence  for  the 
former  of  such  fact.  And  we  are  not  In- 
clined to  hold  that  the  beneficiary  in  the  poli- 
cy, by  willfully  omitting  from  the  proofs  the 
record  of  the  proceedings,  in  violation  of  its 
express  terms,  can  deprive  the  defendant  of 
evidence  that  was  expressly  agreed  upon  by 
the  parties  to  the  contract.  See  Waltber  v. 
Mutual  Ins.  Co.,  65  Cal.  417,  4  Pac.  413;  Tay- 
lor v.  Mtna.  Life  Ins.  Co.,  79  Mass.  434; 
Knights  Templars'  &  Masons'  Life  Indemnity 
Co.  V.  Cray)»n,  209  111.  550,  70  N.  E.  1066: 
2  Wlgmore  on  Ev.  {  1073,  note  5. 

4.  The  fourth,  fifth,  sixth,  and  seventh  as- 
signments are  directed  against  the  action  of 
the  court  In  excluding  certain  portions  of  the 
answers,  In  the  deposition  of  the  witness  Dr. 
B.  J.  E<dgar,  to  Interrogatories  offered  In  evi- 
dence by  the  defendant  As  these  assign- 
ments embrace  similar  questions,  and  are 
determinable  by  the  same  principles  of  law, 
they  will  be  considered  together.  Preliminary 
to  their  consideration.  It  Is  deemed  advisable 
to  state  from  the  record  certain  undisputed 
facts  regarding  the  deceased,  and  In  relation 
to  his  death,  in  order  that  the  nature  of  the 
questions  presented  for  decision  may  clearly 
appear,  and  our  opinion  upon  them  be  fully 
apprehended:  The  Insured  was  commissary 
sergeant  in  the  Subsistence  Department  of 
the   United   States  Army   stationed  at  Ft 
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Brown  In  Cameron  county,  Tex.,  at  the  time 
of  his  death,  which  was  December  1,  1904. 
On  that  day  his  body,  clothed  In  a  white  shirt, 
was  found  lying  on  the  ground,  in  the  Na- 
tional Cemetery  at  Brownsville,  behind  a 
clump  of  bushes  near  a  bridge,  on  a  road 
leading  to  the  Rio  Grande.  He  was  lying  on 
his  back,  with  11  punctures  in  a  radius  of  2 
Inches  in  the  region  of  the  left  nipple,  7  or  8 
wounds  on  his  left  forearm,  and  also  a  wound 
2^2  Inches  long  about  half  an  inch  above  the 
flexure  of  the  right.elbow  Joint,  which  severed 
the  ulnar  artery.  His. shirt  was  open  or  torn 
from  his  breast,  leaving  the  left  breast  bare, 
and  a  piece  of  cloth  had  been  torn  from  his 
shirt  His  arms  were  extended  parallel  with 
his  body,  the  sleeve  on  the  right  arm  having 
been  rolled  up,  and  a  bloody  pocketknlfe  was 
lying  open  beside  his  left  hand,  which  was 
also  bloody.  His  body  was  still  warm  when 
discovered..  The  witness  B.  J.  Edgar,  who 
was  the  post  surgeon  of  the  United  States 
Army  at  Ft.  Brown,  and  who  saw  the  body 
of  the  deceased  where  it  was  discovered,  ex- 
amining the  nature  and  extent  of  the  wounds, 
after  testifying  substantially  to  facts  as  above 
stated,  was  asked  the  following  questions, 
which  were  answered  by  him  as  shown  below : 
Q.  "If  Frederick  Wagner  is  dead,  state  what 
caused  his  death,  if  you  know?  A.  Exsan- 
guination  from  knife  wound  at  bend  of  right 
elbow  joint,  without  doubt,  self-inflicted  by 
penknife  fotmd  by  his  side."  The  last  clause 
of  the  answer  was  excluded  upon  objection 
of  plaintifT's  counsel,  upon  the  ground  that 
it  was  a  statement  of  a  conclusion  or  opinion 
o^  the  witness.  Q.  "State  whether  or  not 
there  were  any  wounds  on  his  [Wagner's] 
person,  and  if  so,  describe  them  as  fully  as 
you  can.  A.  There  were  11  distinct  punc- 
tures in  a  radius  of  2  inches  of  the  left  nipple, 
evidently  made  with  the  point  of  a  penknife, 
and  also  a  wound  2^4  inches  long  about  half 
an  inch  above  the  flexure  of  the  right  elbow 
joint,  evidently  made  with  a  dull  penknife,  as 
the  edges  of  the  wound  were  ragged."  The 
words  between  the  word  "nipple"  and  "and," 
commencing  with  the  word  "evidently"  and 
ending  with  the  word  "penknife,"  and  also 
the  words  at  the  latter  part  of  the  sentence 
commencing  with  the  word  "evidently"  and 
continuing  to  the  end  of  the  sentence,  were 
excluded  by  the  court,  on  the  same  objection 
of  plaintllF's  counsel  that  was  made  to  those 
In  the  answer  to  the  other  question.  Q. 
"Fi^>m  the  length,  depth,  and  nature  of  the 
wounds  state  whether  or  not  they  were  in- 
flicted with  said  knife?  [referring  to  the  knife 
lying  near  deceased's  left  hand].  A.  They 
were."  The  answer  was  excluded  upon  the 
same  objections  as  the  others.  Q.  "From  all 
the  facts  given  by  you,  were  the  wounds  found 
on  said  Wagner's  person  sufficient  to  cause 
bis  death?  and  in  your  opinion,  based  on  the 
facts  given  by  you,  were  said  wounds  self-in- 
flicted? A.  Tes,  the  wounds  were  sufficient  to 
cause  death,  and  they   were  self-inflicted." 


I  Upon  the  same  objection  the  words  "and  tbey 
I  were    self-inflicted"    were    excluded    by    the 
court 

These  aBsIgmueuts  of  error  involve  the 
questions:  First.  Whether  It  is  permissible 
for  a  phj-slclan  or  surgeon,  who  saw  the  body 
of  the  deceased  a  short  time  after  his  death, 
and  examined  the  location,  nature,  character, 
and  extent  of  his  wounds,  to  give  his  opinion 
as  an  expert  that  they  were  self-inflicted? 
Second.  Whether,  In  view  of  such  facts,  the 
opinion  of  the  physician  or  surgeon  as  to  the 
kind  of  instrument  used  in  inflicting  the 
wounds  is  admissible  in  evidence?  It  will  be 
observed  that  the  first  question  Involves  tht* 
principal  one  on  which  this  case  hinges;  for 
It  is  indisputable  that  the  wounds  described 
by  the  witness  were  the  cause  of  Wagner's 
death,  and,  this  being  so,  the  only  question 
left  for  the  Jury  to  decide  was,  were  the 
wounds  inflicted  by  him?  In  ordinary  cases, 
the  issue  being  strictly  on  the  existence  of 
facts  capable  of  being  proved  or  disproved  by 
direct  evidence,  opinion  evidence  must  be  ex- 
cluded. The  various  exceptions  to  this  rule 
are  grounded  on  necessity,  which  exists  when 
the  facts  In  Issue  are  not  themselves  access- 
ible by  evidence,  being  either  future  prob- 
abllitiea  or  mere  contingencies,  or  else  actual 
facts,  but  not  within  positive  knowledge.  As 
the  knowledge  by  which  the  existence  of  an 
unknown  fact  Is  inferred  from  other  facts 
proved  may  not  fall  within  the  range  of  ordi- 
nary information,  such  fact  may  be  proved 
by  professional  or  experienced  witnesses,  hav- 
ing peculiar  knowledge  or  skill  in  the  science, 
art,  or  trade  relating  to  the  subject  To  Il- 
lustrate: The  fact  of  certain  appearances 
in  a  dead  body  having  been  proved,  the  ques- 
tion whether  such  appearances  indicate  poi- 
son is  not  within  the  knowledge  of  men  of 
ordinary  Information,  and  resort  may  be  had 
to  the  opinion  of  a  toxicologlst,  based  upon 
the  facts  proved  as  to  the  appearance  of  the 
dead  body.  But  it  is  seldom,  if  ever,  that  a 
witness,  whether  an  expert  or  not  can  be 
permitted  to  express  an  opinion  on  the  ulti- 
mate question  a  Jury  is  called  upon  to  de- 
cide. Lawson,  Expert  Ev.  (2d  Ed.)  172; 
Graney  v.  St  Louis,  I.  M.  &  S.  R.  Co.,  157  Mo. 
666,  57  S.  W.  276,  60  L.  B.  A,  153;  Chicago, 
etc.,  R.  Co.  T.  Modesitt  124  Ind.  212,  24  N.  E. 
986 ;  Johnson  v.  Anderson,  143  Ind.  493,  42  N. 
B.  815';  Buxton  v.  Somerset  Potters  Works, 
121  Mass.  448;  Fisher  v.  Oregon  S.  L.  &  U.  N. 
R.  Co.,  22  Or.  533,  30  Pac.  425,  16  L.  R.  A. 
519;  Hopkins  t.  Ind.  &  St.  L.  R.  Co.,  78  111. 
32 ;  Jeffrey  v.  Railway,  56  Iowa,  546,  9  N.  W. 
884 ;  Bait  &  O.  R.  Co.  v.  Schultz,  43  Ohio  St 
270,  1  N.  E.  324.  The  obvious  reason  for  this 
is  that  the  ultimate  issue  in  a  case  must  be 
decided  by  a  Jury,  and  not  by  opinions  of  wit- 
nesses, though  they  be  experts.  Though  the 
opinions  of  such  witnesses,  in  cases  where 
they  are  admissible,  may  be  so  near  the  issue 
as  to  control  its  decision,  yet  it  must  be  decid- 
ed by  the  Jury.    While  an  expert  may,  from 
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facts  and  circumstances  introduced  In  evi- 
dence, give  hla  opinion  that  a  person's  deatb 
was  directly  caused  by  poison  or  from  wounds 
seen  upon  bis  body,  he  cannot,  from  such 
facts,  go  further  and  give  his  opinion  as  to 
whether  the  poison  was  self-administered  or 
the  wounds  self-inflicted,  where  the  question 
of  suicide  vel  non  is  the  very  Issue  to  be  de- 
termined, and  upon  which  the  rights  of  the 
parties  depend.  It  would  be  an  anomaly  to 
permit  a  witness,  who  was  not  present  when 
a  homicide  was  committed,  to  give  his  opinion 
as  an  expert  that  it  was  or  was  not  committed 
by  the  defendant,  upon  trial  for  murdering 
the  deceased.  Though  to  allow  such  an  opin- 
ion on  such  a  trial  would  be  no  more  violative 
of  the  principles  of  evidence  and  of  law  than 
it  would,  in  a  case  like  this,  where  suicide  is 
the  only  Issue,  to  permit  a  witness — though 
an  army  surgeon — to  give  bis  opinion  from 
facts  known  by  him,  or  introduced  in  evi- 
dence, that  the  wounds  which  caused  the 
death  of  the  Insured  were  self-inflicted.  We 
therefore  conclude  that  the  court  did  not  err 
in  excluding  that  part  of  Dr.  Edgar's  answers 
In  which  he  testlfled  that  the  wounds  on  the 
body  of  the  deceased  were  self-inflicted.  The 
other  question  should  receive  an  afllrmative 
answer.  From  an  examination  of  the  wounds 
and  of  the  knife  found  near  the  body  It  was 
admissible  for  the  witness  to  give  his  profes- 
sional opinion,  not  only  as  to  the  kind  of  In- 
strument used  in  their  Infliction,  but  that 
they  were  or  could  have  been  made  with  the 
knife.  That  the  Jury  could,  from  all  the  facts 
and  circumstances  testified  to,  have  drawn 
the  conclusion  as  to  the  kind  of  instrument 
used  does  not  militate  against  the  admissibil- 
ity of  expert  testimony  npon  the  question. 
Though  it  would  seem,  from  the  undisputed 
facts,  that  no  man  of  ordinary  Intelligence 
could  have  deduced  any  other  conclusion  from 
them  than  that  the  penknife  found  near  the 
deceased's  left  hand  was  the  instrument  with 
which  the  wounds  were  made,  it  is  apparent 
from  the  verdict  (if  It  is  entitled  to  be  consid- 
ered as  the  expression  of  a  conclusion  deduc- 
ed from  the  testimony)  that  the  Jury  did  not 
reach  such  a  conclusion.  Snch  a  verdict,  if 
It  is  entitled  to  any.  respect  at  all,  demon- 
strates that  upon  such  a  question  a  jury  re- 
quires the  aid  of  expert  testimony,  in  order 
to  arrive  at  a  proper  conclusion;  for  if  the 
wounds  upon  the  body  of  the  deceased  were 
inflicted  with  the  penknife,  as  in  the  opinion 
of  the  witness  they  were,  the  conclusion  from 
all  the  facts  and  circumstances  In  the  case 
that  they  were  self-lnflleted  is  irresistible. 

5.  The  next  group  of  assignments  of  error, 
from  the  ninth  to  twelfth,  inclusive,  relate 
to  the  exclusion  of  certain  parts  of  the  deposi- 
tions of  Capt  Kllburn ;  and,  aside  from  the 
fact  that  the  witness  Is  not  an  expert,  involve 
substantially  the  same  questions  that  were 
considered  under  the  group  of  assignments 
Just  disposed  of.  Clearly  his  expression  of 
opinion  or  belief  that  the  wounds  were  self- 
inflicted  was  inadmissible,  and  was  rightly 


excluded.  The  other  questions  presented  by 
the  assignments  are  not  so  easily  solved.  They 
are  evolved  from  the  following  answer:  **I 
found  his  body  In  a  thicket.  He  was  lying  on 
his  back,  clothed  in  a  white  shirt,  which  was 
open  or  torn  from  over  his  breast,  leaving  bis 
left  breast  bare.  There  were  seven  or  eight 
wounds  in  his  left  forearm,  as  If  made  by  a 
small  penknife,  and  an  effort  had  been  made 
to  tie  these  up  with  a  piece  of  cloth  torn  from 
his  shirt.  Over  the  left  breast  there  were 
several  wounds,  evidently  made  by  the  same 
instrument" — and  the  mllngs  of  tlie  court  in 
excluding  the  second  clause  of  the  last  sen- 
tence, commencing  with  the  word  "as"  after 
"forearm"  and  ending  with  the  word  "shirt," 
and  the  words  "evidently  made  by  the  same 
instrument."  Was  the  excluded  testimony, 
coming  from  a  nonexpert,  competent?  This 
testimony  is  as  to  what  anteared  to  the  wit- 
ness from  the  wounds  he  saw  on  the  dead 
body,  and  the  piece  of  cloth  torn  from  the 
deceased's  shirt.  The  admission  of  opinions 
or  conclusions  of  nonexpert  witnesses,  relat- 
ing to  death  and  dead  bodies,  depends  upon 
whether  the  conditions  are  such  that  they  can- 
not l>e  adequately  reproduced  before  the  Jury 
by  a  mere  statmnent  of  the  facts.  If  they  are 
such  as  cannot  be  adequately  reproduced,  the 
opinion  or  conclusion  of  a  nonexpert  who  wit- 
nessed than  Is  admissible;  but  tf  they  are 
such  as  can  be  adequately  reproduced  and 
mirrored  by  the  facts  as  they  appeared  to 
the  witness,  nonexperts  will  not  be  allowed 
to  Invade  the  province  of  the  Jury  with  their 
(pinions  or  conclusions.  6  Ency.  Ev.  688,  689; 
3  Wlgmore  on  EjV.  |  1974,  and  cases  cited -ia 
note  1 ;  Lawson  on  Expert  and  Opinion  Et. 
(2d  Ed.)  p.  605,  rule  63 ;  Fuller  v.  State,  117 
Ala.  36,  23  South.  688.  In  fact  the  principle 
stated  underlies  the  admission  of  the  testi- 
mony of  a  nonexpert  witness  as  to  what  ap- 
peared or  seemed  to  him  In  every  case  where, 
from  the  nature  of  the  facts,  it  Is  Impossible 
to  adequately  reproduce  to  the  Jury  what  was 
observed  by  the  witness,  as  is  illustrated  by 
the  following  Texas  cases:  McCabe  v.  San 
Antonio  Traction  Co.  (Tex.  Civ.  App.)  88  S. 
W.  887;  San  Antonio  Traction  Co.  v.  Flory 
(Tex.  Civ.  App.)  100  S.  W.  202;  G.  N.  Ry. 
V.  Drought  (Tex.  Ov.  App.)  100  S.  W.  1012; 
G.,  C.  &  S.  F.  Ry.  V.  Reagan  (Tex.  Civ.  App.) 
34  8.  W.  796;  Fordyce  v.  Moore  (Tex.  Civ. 
App.)  22  &  W.  235;  G.,  C.  &  S.  F.  R.  Oo. 
V.  Ross,  11  Tex.  Civ.  App.  201,  32  S.  W.  730 ; 
St  Louis  &  S.  W.  R.  Co.  V.  Brown,  30  Tex. 
C!iv.  App.  57,  69  S.  W.  1010;  El  Paso  Elec 
Co.  V.  Boer,  108  S.  W.  109  (decided  January 
29,  1908).  Upon  the  principle  stated,  as  Il- 
lustrated by  the  authorities,  it  seems  to  us 
that  the  testimony  of  tbe  witness  which  was 
excluded  was  clearly  admissible.  The  wounds 
on  the  body  could  not  be  seen  by  the  Jury, 
nor  their  appearance  as  adequately  shown  by 
testimony  describing  them  as  it  was  seen  by 
the  witness.  He  could  tell  from  their  appear- 
ance whether  they  seemed  to  have  been  made 
with  a  penknife  or  not  much  better  than  the 
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jury  could  from  the  evidence  In  regard  to 
tbem ;  and  with  his  testimony  as  to  how  they 
seemed  to  him  the  Jury  would  have  been 
more  apt  to  reach  a  proper  conclusion  as  to 
the  kind  of  Instrument  they  were  made  with 
than  without  it.  In  view  of  the  issue  in  the 
case,  and  all  the  facts  and  circumstances  in 
relation  to  the  cause  of  the  insured's  death,  it 
was  a  matter  of  vital  importance  to  ascertain 
whether  the  wounds  were  made  with  a  pen- 
knife, and  in  order  to  properly  determine  the 
question,  all  legitimate  testimony  upon  it 
should  have  been  placed  before  the  Jury. 
Whether  an  etTort  to  tie  up  the  wounds  with 
.the  piece  of  cloth  torn  from  the  deceased's 
shirt  was  also  an  important  question,  in  Its 
bearing  upon  the  principal  Issue,  for  the  jury 
to  determine.  Appearances  to  one  who  wit- 
nessed them  would  enable  him  to  form  a  more 
correct  conclusion  as  to  whether  such  an  effort 
was  made  than  the  Jury  could  from  any  di- 
rect testimony  as  to  what  such  appearances 
were.  For  this  reason  we  think,  under  the 
rule  stated,  that  the  testimony  of  the  witness 
as  to  the  seeming  effort  to  tie  up  the  wounds 
was  admissible. 

6.  That  portion  of  the  witness  Klibum's  an- 
swer to  the  tenth  cross-interrogatory,  which 
was  excluded,  was  clearly  hearsay,  and  the 
court  did  not  err  in  excluding  it  on  tliat 
ground. 

7.  The  testimony  of  the  witness  Richard- 
son that  the  wounds  he  saw  on  deceased's 
body  "appeared  to  have  been  made  with  a 
knife"  should  have  been  admitted,  but  the 
statement  that  In  bis  opinion  '.he  wounds  were 
self-inflicted  was  properly  excluded.  Our  rea- 
son and  the  authorities  upon  which  it  is 
founded  were  given  in  disposing  of  similar 
questions  raised  by  prior  assignments  of  er- 
ror. For  the  same  reason  the  sixteenth  as- 
signment of  error,  which  complains  of  the 
court's  excluding  the  testimony  of  the  wit- 
ness Gavito  that  "the  surrounding  circumstan- 
ces indicate  that  the  wounds  were  self-inflict- 
ed," Is  overruled. 

8.  The  eighteenth  and  nineteenth  assign- 
ments of  error  complain  of  the  court's  refusal 
of  certain  special  Instructions,  requested  by  the 
defendant,  to  return  a  verdict  in  its  favor,  up- 
on the  ground  that  the  undisputed  evidence 
established  the  fact  that  plaintiff  never  fur- 
nished the  record  and  verdict  of  the  coroner's 
Inquest,  as  required  by  the  policy  of  insur- 
ance. It  will  be  observed,  from  our  state- 
ment of  the  pleadings,  as  well  as  from  the 
undisputed  evidence,  that  defendant  in  its 
answer  specially  pleaded  the  failure  of  plain- 
tiff to  attach  to  her  proofs  of  death  the  record 
and  verdict  of  the  coroner's  inquest  held  over 
the  body  of  the  deceased,  and  that  plaintiff 
knew,  when  the  proofs  of  death  were  made, 
that  such  inquest  was  held,  and  of  the  record 
thereof  made  by  the  coroner,  and  that  she 
knowingly  failed  to  attach  such  record  and 
Verdict  to  the  proofs  of  death  furnished  by 
her  to  the  defendant  company.  No  waiver  by 
the  defendant  of  the  requirement  in  the  policy 


to  attach  such  record  to  the  proofs  of  death 
was  pleaded  by  the  plaintiff,  and  the  undis- 
puted evidence  shows  that  the  inquest  was 
held,  and  record  thereof  preserved,  and  that 
the  plaintiff  failed  to  attach  it,  as  required 
by  the  policy,  to  such  proofs  of  death.  The 
policy  makes  it  a  condition  precedent  to  the 
right  of  plaintiff  to  recover,  to  furnish  proofs 
of  death  in  accordance  with  the  provisions 
thereof;  and,  the  plaintiff  having  failed  to 
furnish  such  proofs  in  accordance  with  the 
provision  of  the  jwllcy,  no  waiver  thereof  hav- 
ing been  pleaded,  nor  excuse  shown  for  fail- 
ure to  comply  with  such  requirement,  we 
think  that  the  peremptory  Instruction,  re- 
quested by  defendant,  to  return  a  verdict  In 
Its  favor,  on  account  of  the  failure  of  plain- 
tiff to  comply  with  sucn  condition  precedent, 
should  have  been  given.  4  Joyce  on  Insur- 
ance, ti  32S6,  3290 ;  East  Texas  Fire  Ins.  Co. 
V.  Brown,  82  Tex.  631,  18  S.  W.  713;  East 
Texas  Ins.  Co.  v.  Dyches,  56  Tex.  670;  Phoe- 
nix Ins.  Co.  V.  Willis,  70  Tex.  15,  6  8.  W. 
825,  8  Am.  St  Rep.  566 ;  United  Benev.  Soc. 
T.  Shepherd  (Tex.  Civ.  App.)  66  S.  W.  577; 
Love  V.  Rempe  (Tex.  Civ.  App.)  44  S.  W,  681 ; 
Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  410, 
26  N.  E.  119,  10  L.  R.  A.  843. 

9.  The  remarks  of  coimsel  for  plaintiff  In 
his  closing  argument  to  the  Jury,  which  are 
complained  of  in  the  twentieth  and  twenty- 
first  assignments  of  error,  were  eminently  im- 
proper, and  such  as  liave  been  frequently 
held  ground  for  reversal.  But,  inasmuch  as 
the  court  instructed  the  Jury  not  to  consider 
tbem,  we  would  not  be  inclined  to  reverse  the 
Judgment  on  account  of  their  impropriety,  if 
we  believed  the  evidence  in  the  record  was 
sufficient  to  support  it 

10.  The  remaining  assignments  complain  of 
the  insufficiency  of  the  evidence  to  sustain 
the  verdict.  We  believe  that  these  assign- 
ments are  well  taken.  Upon  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  we  are  not  allowed  to  consider  the 
evidence  which  was  Improperly  excluded.  It 
might,  i)erhaps,  have  appeared  more  clearly 
that  the  assured  committed  suicide  than  it 
does  without  it;  but,  with  the  evidence  that 
was  admitted,  it  so  clearly  appears  that  the 
wounds  which  caused  his  death  were  self- 
inflicted  that  we  cannot  perceive  how  any 
honest,  fair-minded  Jury  could  reach  any  oth- 
er conclusion.  This  is  said  with  due  regard 
to  the  presumption  that  obtains  in  the  first 
instance  against  suicide,  and  that  the  burden 
is  upon  the  defendant  to  overcome  such  pre- 
sumption, for  the  evidence  in  this  case  is  so 
cogent  that  it  absolutely  precludes  every  rea- 
sonable hypothesis  of  any  other  cause  of  the 
assured's  death  than  from  the  wounds  inflict- 
ed by  his  own  hand.  See  1  Whitthaus  & 
Bedcer's  Med.  Jurisprudence,  625  et  seq.; 
Parish  V.  Mut  Benef.  L.  Ins.  Co.,  19  Tex. 
Civ.  App.  457,  49  S.  W.  153.  While  there  was 
evidence  offered  by  the  defendant  upon  this 
issue,  which  was  erroneously  excluded,  the 
case  seems  to  have  been  fully  developed,  and 
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there  ia  nothing  to  Indicate  that  plaintiff  could 
produce,  up<Hi  another  trial,  anj  evldoice  that 
would  tend  to  caat  any  reasonable  donbt  upon 
the  fact,  shown  by  the  overwhelming  evidence, 
that  her  husband  came  to  hla  death  by  wounds 
inflicted  by  himself.  Therefore  we  can  per- 
ceive no  reason  for  remanding  this  cause  for 
another  trial,  but  are  satisfied  that  the  judg- 
ment should  be  reversed,  and  Judgment  here 
rendered  in  favor  of  the  appellant,  which  is 
accordingly  done. 
Reversed  and  rendered. 

On  Rehearing. 

On  considering  this  motion  we  have  con- 
cluded that,  Instead  of  reversing  the  Judgment 
in  favor  of  the  appellee  and  rendering  Judg- 
ment In  favor  of  the  appellant,  we  should 
have  reversed  the  Judgment  of  the  court  be- 
low, and  remanded  the  cause  for  another 
trial.  Therefore  the  motion  Is  granted,  the 
Judgment  here  rendered  In  favor  of  appellant 
set  aside,  the  Judgment  of  the  district  court 
reversed,  and  the  cause  remanded. 


MISSOURI,  K.  A  T.  RT.  CO.  OF  TEXAS  v. 
WILLIAMS.* 

(Court  of  Civil  Appeals  of  Texas.  April  4,  1908. 
Rehearing  Denied  April  25,  1908.) 

1.  Raiuioads— Action  fob  Injcbies  to  Pbb- 

80N8    ON     TBACKS— ADlflSSIBILITT    Of    EVI- 
OENCK. 

In  an  action  against  a  railroad  for  Injuries 
to  a  pedestrian  using  tlie  track,  evidence  of  wit- 
nesses and  photograplis  as  to  the  use  of  the 
track  as  a  roadl>ed  by  the  public  as  pedestrians, 
and  as  to  defendant  b  knowledge  and  means  of 
knowledge  of  such  use,  was  admissible  to  sliow 
whether  or  not  the  track  was  constantly  used 
by  the  public,  as  bearing  on  the  question  whether 
plaintiff  was  a  mere  trespasser  or  a  licensee. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  1348.] 

2.  Same— Question  roB  Juby— Relation  or 

INJUBUD  PEBSON  to  KaILBOAD. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  on  the  track,  whether  the  injured 
person  was  a  mere  trespasser  or  a  licensee  held, 
under  the  evidence,  for  the  jury. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  U  1365-1367.] 

3.  Same— Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  on  the  track,  evidence  held  sufficient 
to  support  a  finding  that  the  injured  person  was 
a  licensee,  and  not  a  mere  trespasser. 

4.  Same— Ddtt  to  Keep  Outlook  fob  Li- 
censees. 

It  is  the  duty  of  the  servants  of  a  railroad 
company  to  keep  a  lookout  for  licensees  on  the 
track,  and  exercise  reasonable  care  not  to  in- 
jure them. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  41,  Railroads,  {{  1275-1284.] 

5.  Same— Action  fob  Injuby  to  Pebson  on 
Tback— Admissibility  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  on  a  track,  where  defendant's  claim 
agent  had  testified  to  statements  made  to  him  by 
plaintiff  three  or  four  days  after  the  accident, 
relating  to  the  distance  the  train  was  from  him 
wiien  be  fell  down  while  attempting  to  get  off  the 
track,  it  was  competent  for  plaintiff  to  testify 
*^bat  he  told  the  agent  that  he  did  not  know  bow 
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,  far  it  was,  but  that,  upon  being  urged  to  state 
i  some  distance,  said  it  was  at  least  SO  yards. 
I  6.  Same— iNSTBuonoNs. 

{  In  an  action  against  a  railroad  for  injuries 

I  to  a  person  who  was  walking  on  the  track,  and 
i  who,  in  leaving  it  to  let  the  train  pass,  caught 
I  his  foot  and  was  thrown  unconscious  between 
the  rails,  where  the  evidence  raised  the  issues 
as  to  the  roadl>ed  being  used  as  a  footpath  by  the  < 
public  with  the  company's  acquiescence,  as  to 
the  care  that  should  nave  been  exercised  by  the 
company's  servants  operating  Ote  train,  and 
whether  or  not  plaintiff  had  abandoned  the  track 
as  a  footpath  by  stopping  to  pick  berries,  and 
thereby  became^  a  mere  trespasser,  and  the  evi- 
dence was  conflicting  as  to  the  distance  tiia  train 
was  from  plaintiff  at  the  time  he  fell  nnoonscious 
a  charge  held  to  fully  cover  the  issues  raised, 
and  not  to  be  on  the  weight  of  the  evidence. 

7.  Same. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  who,  in  attempting  to  leave  the  track 
to  avoid  the  train,  caught  his  foot  and  was 
thrown  unconscious  on  the  track,  where  the 
speed  of  the  train  was  not  submitted  as  an  issue, 
a  requested  charge  to  the  jury  not  to  consider 
any  evidence  relative  to  whether  or  not  defend- 
ant's servants  in  charge  of  the  train  were  negli- 
gent in  running  the  train  at  the  speed  it  was 
moving  as  it  approached  the  point  of  the  alleged 
injury,  up  to  the  time  it  was  alleged  plaintiff 
fell  upon  the  track,  was  properly  refused,  espe- 
cially where  the  evidence  showed  that  the  track 
at  the  point  of  the  accident  had  been  habitually 
and  commonly  used  by  the  public  as  a  footpath. 

8.  Evidence— Res  GisftJB. 

Witness,  who  was  the  first  person  to  arrive 
at  the  place  where  plaintiff  had  oeen  injured  by 
a  train,  got  there  about  10  or  12  minutes  after 
the  accident,  and  was  the  first  to  interview  him. 
During  the  time  between  the  accident  and  his 
arrival,  plaintiff  was  suffering  great  pain,  and 
was  in  such  condition  of  mind  that  he  hardly 
knew  what  he  was  doing.  Held,  in  an  action 
against  the  railroad  for  the  injury,  that  plain- 
tiff's statements  as  to  the -accident  made  to  the 
witness  were  admissible  as  part  of  the  res  gests. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  H  STi^fa] 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge 

Personal  injury  action  by  Homer  Williams 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock, 
for  appellant    B.  Q.  Evans,  for  appellee. 

RAINEY,  C.  J.  This  suit  was  brought  by 
Homer  Williams,  by  next  friend,  to  recover 
against  the  railway  company  damages  for 
personal  Injuries  received  by  him  through  the 
negligence  of  the  servants  of  the  railway 
company.  The  defendant  answered  by  gen- 
eral and  special  demurrers,  general  denial, 
and  specially  that  plaintiff  was  a  trespas-ser. 
and  contributory  negligence.  A  trial  resulted 
In  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $6,000.    Defendant  appeals. 

The  appellant's  assignments  of  error,  one 
to  seven.  Inclusive,  complain  of  the  court's 
action  in  overruling  the  general  and  special 
demurrers.  The  petition.  In  effect,  alleges 
that  plaintiff  and  a  companion  were  traveling 
afoot,  about  2%  miles  east  of  Oreenville,  on 
appellant's  railroad  track  leading  from  Green- 
ville to  Cumby.    That  said  track,  at  the  point 
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of  accident  and  for  a  distance  of  five  miles, 
was  commonly  and  Iiabltually  used  by  the 
pabllc  as  a  footway,  and  Iiad  been  for  many 
years  prior  thereto.  Tliat  plaintiff  and  com- 
panion stepped  from  between  tbe  rails  some 
feet  to  pick  dewberries,  growing  beside  the 
track  on  the  roadbed,  when  they  saw  a  train 
some  distance  coming  toward  them,  and  to  es- 
cape tbe  smoke  and  cinders  that  would  hare 
blown  toward  than  had  they  remained  on 
tliat  aide  they  concluded  to  cross  to  the  other 
side  of  the  track,  and  continue  their  Journey 
when  the  train  had  passed,  but  in  crossing 
over  plalntifTs  foot  cau^t  on  something 
which  caused  him  to  fall  across  the  track, 
which  fall  rendered  him  unconscious,  and  he 
did  not  recover  consciousness  until  the  train 
struck  him  and  ran  over  his  leg,  which  was 
so  Injured  that  It  had  to  be  amputated.  The 
knowledge,  by  appellant,  of  the  use  of  its 
roadbed  and  track  made  by  the  public,  and 
the  negligence  of  the  train  crew  were  all  duly 
alleged.  The  allegations  of  tbe  petition  were 
sufficiently  full,  and  were  not  subject  to  the 
general  or  special  demurrers.  The  evidence 
fully  substantiated  the  material  allegations  of 
the  petition. 

The  ninth,  tenth,  and  eleventh  assignments 
of  error  are  grouped,  and  complain  of  the 
admission,  over  objection,  of  the  testimony  of 
plaintiff  and  other  witnesses,  and  photographs 
"relating  to  the  use  of  the  railroad  track  as 
a  roadbed,  by  the  public  as  pedestrians,  in  go- 
ing upon  and  in  walking  along  the  same  to 
and  from  Oreenville  and  elsewhere,  and  to 
the  defendant's  knowledge  and  means  of 
knowledge  of  such  use  thereof  by  pedestri- 
ans." The  proposition  by  counsel  is,  in  effect, 
that,  plaintiff  having  left  the  track  to  pick 
berries  for  some  five  minutes,  he  was  a  tres- 
passer in  attempting  to  cross  the  track  ahead 
of  an  approaching  train,  and  all  evidence 
showing  the  use  of  the  track  by  pedestrians 
was  Immaterial,  Irrelevant,  and  Incompetent 
to  prove  negligence  of  the  defendant,  as  no 
duty  of  a  reasonnUe  lookout  was  Incumbent 
upon  the  operatives  of  the  train.  There  was 
no  error  in  admitting  said  testimony.  The 
evidence  was  pertinent  in  showing  whether 
or  not  the  track  was  constantly  used  by  the 
public,  etc.,  from  which  to  determine  whether 
the  plaintiff  was  a  mere  trespasser  or  a  li- 
censee. Whether  one  or  the  other  was  a 
question  for  the  Jury  under  the  evidence. 
When  all  the  facts  are  considered,  we  think 
the  Jury  rightfully  determined  that  plaintiff 
was  not  a  mere  trespasser,  but  a  licensee. 
The  evidence  shows  that  the  part  of  appel- 
lant's railway  track,  where  the  accident  oc- 
curred, was  commonly  and  habitually  used 
by  the  public  as  a  footpath,  and  bad  been  so 
used  for  a  long  time,  with  the  knowledge  and 
acquiescence  of  the  appellant.  In  Railway 
Company  v.  Matthews,  88  S.  W.  192,  13  Tex. 
Ct.  Rep.  244,  a  case  Involving  this  question, 
our  Supreme  CJourt,  speaking  through  Mr. 
Justice  Brown,  used  the  following  language, 
which  is  applicable  here,  to  wit:    "It  is  well 


settled  by  the  decisions  of  this  court  and  by 
the  decisions  of  courts  of  other  states  that,  If 
a  portion  of  a  roadbed  of  a  railroad  company 
has  been  commonly  and  habitually  used  for 
a  long  time  by  the  public  as  footpath,  with 
the  knowledge  and  acquiescence,  or  by  tbe 
permission  of  the  company,  it  is  considered  as 
having  licensed  the  public  to  use  such  portion 
of  its  roadbed  for  that  purpose.  The  evi- 
dence in  this  case  would  Justify  a  Jury  in 
finding  that  tbe  railroad  company  had  know- 
ingly permitted  the  public  to  use  Its  roadbed 
at  the  place  of  tbe  accident  for  a  number  of 
years ;  and,  under  such  facts,  Matthews  would 
be  considered  a  licensee;  that  is,  he  would 
not  be  held  to  be  a  trespasser  in  the  sense 
that  his  act  of  walking  upon  the  roadbed 
would,  per  se,  constitute  negligence  that 
would  defeat  a  recovery  for  his  death  by  his 
wife  and  children."  The  plaintiff  being  n 
licensee  it  was  the  duty  of  appellant's  serv- 
ants to  keep  a  lookout  for  i>ersonB  on  the 
track  and  exercise  reasonable  care  not  to  In- 
jure any  one  that  might  be  thereon.  Railway 
Co.  V.  Sympklns,  54  Tex.  615,  38  Am.  Rep. 
632;  Railway  Co.  v.  Hewitt,  67  Tex.  479,  3  S. 
W.  705,  60  Am.  Rep.  32 ;  Railway  Co.  v.  Wat- 
kins,  88  Tex.  20,  29  S.  W.  232. 

The  tenth  assignment  of  error  is:  "Tbe 
court  erred  In  admitting  In  evidence,  over 
the  defenAint's  objections,  the  testimony  of 
the  plaintiff.  Homer  Williams,  to  the  effect 
that  he  told  T.  T.  Herndon,  the  defendant's 
claim  agent,  three  or  four  days  after  the  ac- 
cident, referring  to  the  distance  the  train  was 
from  him  at  the  time  he  fell  down,  that  he 
did  not  know  how  far  it  was,  that  Herndon 
asked  him  to  put  some  distance  down,  and 
that  he,  plaintiff,  told  him  at  least  50  yards, 
because  the  same  was  self-serving  and  hear- 
say, and  was  no  part  of  tbe  res  gestae,  all  as 
set  forth  in  defendant's  bill  of  exceptions  No. 
16,  which  is  here  referred  to  and  made  part 
hereof."  Appellant's  witness  Herndon  had, 
previous  to  the  admission  of  the  testimony 
complained  of,  testified  as  to  statements  made 
to  him  by  plaintiff.  We  think  it  competent, 
under  such  circumstances,  for  the  plaintiff  to 
state  what  he  did  say  on  such  occasion,  and 
the  circumstances  under  which  he  said  it: 
There  Is  no  merit  in  the  assignment. 

The  court  in  its  third  paragraph  charged 
the  Jury  as  follows:  "In  this  case  the  evi- 
dence shows  that  about  t^o  miles  east  of 
Oreenville,  on  the  afternoon  of  June  13,  1906, 
the  plaintiff.  Homer  Williams,  was  injured  on 
tbe  Shreveport  Division  of  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas.  Now, 
If  you  find  and  believe  from  the  evidence  that, 
at  the  point  where  he  was  injured,  that  part 
of  the  roadbed  between  the  rails  was  at  said 
time,  and  had  been  for  many  years  immedi- 
ately prior  to  said  date,  being  used  as  a  foot- 
path by  the  public  in  going  to  and  returning 
from  Greenville  and  other  places,  and  you 
further  find  that  such  use.  If  it  was  being  so 
used,  was  with  the  knowledge  and  consent  of 
the  defendant,  and  with  the  permission  or  ac- 
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quiescence  of  it,  and  yaa  further  find  that  no 
reasonable  effort  had  been  made  by  the  de- 
fendant to  prevent  the  use  of  its  road  as  a 
footpath,  if  yon  find  that  it  was  being  so  nsed, 
and  if  yon  find  that  on  said  date  the  plain- 
tiff, Homer  Williams,  was  traveling  on  said 
railroad  en  route  to  Cumby,  Tex.,  and  If  you 
find  that  when  he  reached  said  point  on  said 
road,  he  stepped  off  the  roadbed  between  the 
rails  on  the  south  side  of  the  track  to  pick 
some  berries  on  the  right  of  way  near  the 
track,  and  if  you  further  find  that  while  bo 
engaged.  If  he  was,  he  observed  a  freight 
train  belonging  to  the  defendant  approaching 
from  the  west  on  said  track,  and  if  you  fur- 
ther find  that  plaintiff  then  stairted  across  the 
track  on  the  north  side,  and  you  And  that 
It  was  his  intention  to  cross  the  track  to 
avoid  the  smoke,  cinders,  and  dust,  and  if  you 
further  And  that  it  was  his  Intention,  when 
the  train  passed,  to  resume  his  journey  to 
Cumby,  and  if  you  further  find  that  at  this 
point  of  the  road  the  defendant,  its  agents, 
and  servants  knew  that  persons  might  rea- 
sonably be  expected  to  be  at  this  point,  and 
if  you  further  find  that,  when  he  was  crossing 
the  track,  if  he  was,  bis  foot  slipped,  or  one 
or  both  of  them  became  Intangled  in  the 
track,  rails,  or  ties,  or  other  matter  on  or 
between  the  track,  and  if  you  find  that  he 
was  thereby  caused'  to  fall  across  the  track 
or  rails,  and  if  you  And  that  the  force  of 
the  fall.  If  he  did  fall,  knocked  the  breath 
out  of  him,  and  you  find  that  he  was  rendered 
temporarily  unconscious  or  dazed  to  such  an 
extent  that  he  did  not  know,  and  was  not 
conscious,  of  any  danger,  if  there  was  any 
danger,  and  was  unable  to  extricate  himself 
from  said  position,  and  if  you  further  find 
that  at  the  time  he  fell,  or  after  he  fell. 
If  you  find  he  did  fall,  the  agents  and  serv- 
ants in  charge  of  and  operating  said  freight 
train  and  engine  saw  plaintiff,  or  by  the 
exercise  of  ordinary  care  could  have  seen  him, 
in  time  to  have  stopped  the  train  before  it 
reached  him,  and  if  you  further  find  that  said 
agents  and  servants  failed  and  neglected  to 
keep  any  lookout  and  failed  and  neglected  to 
use  ordinary  care  to  discover  him  on  the 
track.  If  he  was  on  the  trade,  in  time,  by  the 
use  of  ordinary  care,  to  have  stopped  the  train 
before  reaching  him,  and  you  further  find 
.  that  said  agents  and  servants  operated  and 
propelled  said  eagtne  over  and  across  plain- 
tifTs  leg  and  foot,  and  you  find  that  same 
was  mangled  and  bruised  to  such  an  extent 
that  it  became  necessary  to  amputate  the 
same,  and  if  you  further  find  that  the  agents 
and  servants,  in  failing  to  keep  a  lookout,  if 
they  did  fail,  and  in  failing  to  discover  him 
on  the  track,  if  they  did  so  fail,  and  if  he 
was  on  the  track,  and  in  operating  said  en- 
gine over  and  across  his  leg,  if  they  did  run 
said  engine  over  his  leg,  were  guilty  of  negli- 
gence as  that  term  is  defined  in  the  first  para- 
graph of  this  charge,  and  that  such  negli- 
gence, if  any,  was  the  proximate  cause  of  his 


injuries.  If  any,  then  you  will  find  for  tbe 
plaintiff." 

We  think  there  is  no  error  in  the  cliarge  as 
complained  of.  The  evidence  raised  the  Is- 
sues as  to  the  roadbed  being  used  as  a  foot- 
path by  the  public,  with  the  knowledge  and 
acquiescence  of  the  appellant,  as  to  the  care 
that  should  have  been  exerdsed  by  the  com- 
pany's servants  operating  the  train,  and 
whether  or  not  plaintiff  had  abandoned  the 
track  as  a  footpath  by  stopping  a  few  min- 
utes to  pick  berries,  and  thereby  became  a 
mere  trespasser.  It  was  tbe  duty  of  those 
operating  the  train  to  use  reasonable  care,  at 
that  point,  to  see  If  any  one  was  on  the  track, 
and  their  duty  to  stop  tbe  train,  if  so,  if  by 
a  proper  lookout  the  person  could  have  been 
seen  in  time  to  prevent  injuring  him.  And 
this  duty  rested  on  those  operating  the  train 
if  the  appellee  in  crossing  the  track  fell,  and 
was  rendered  unconscious  by  such  tall.  Rail- 
way Co.  V.  Sympklns,  supra. 

The  evidence  was  conflicting  as  to  the  dis- 
tance the  train  was  from  the  plaintiff  at  the 
time  be  fell,  and  a  charge  on  this  point  was 
called  for.  The  court  also  charged  the  Jury 
on  discovered  peril,  and  the  charge,  when 
considered  as  a  whole,  fully  covered  the  Is- 
sues raised,  and  was  not  on  the  weight  of  the 
evidence.  There  was  no  error  In  refusing  de- 
fendant's special  charge  No.  2,  which  is  as 
follows :  "You  will  not  consider  any  evidence 
with  reference  to  whether  or  not  the  servants 
In  charge  of  the  train  were  negligent  In  run- 
ning the  train  at  the  speed  it  was  moving  as 
it  approached  the  point  of  the  alleged  acci- 
dent to  tbe  plaintiff,  up  to  the  time  that  it  is 
alleged  the  plaintiff  fell  upon  tbe  track. "" 
The  speed  of  the  train  was  not  submitted  to 
the  Jury  as  an  issue ;  but,  had  it  been,  under 
the  evidence  showing  that  tbe  track  at  the 
point  of  accident  had  been  commonly  and  ha- 
bitually used  by  the  public  as  a  footpath  we- 
doubt  that  it  would  have  been  held  improper 
and  to  have  given  the  charge  asked  would 
have  been  error.  Railway  Co.  v.  Snowden 
(Tex.  Civ.  App.)  99  S.  W.  865. 

The  following  assignment  of  error  is  pre- 
sented, viz.:  "The  court  erred  in  admitting 
in  evidence,  over  defendant's  objections,  the- 
testimony  of  Fred  Rowlett,  to  the  effect  that 
Homer  Williams,  the  appellee,  told  the  wit- 
ness [Rowlett],  relative  to  how  be  came  to 
get  hurt,  that  he  [Williams]  was  picking  ber- 
ries on  the  south  side  of  tbe  track,  and  saw 
the  train  coming,  and  to  avoid  the  dust  and 
cindera  from  the  train  decided  to  go  over  on 
the  north  side  of  the  track,  and  in  some  way 
slipped  and  fell  down,  and  the  train  ran  over 
him  l>efore  be  could  get  off  the  track,  because 
the  said  testimony  of  the  witness  was  not 
part  of  tbe  res  gestae,  and  was  seirserving,  as 
set  forth  in  defendant's  bill  of  exceptions  No. 
18."  Tbe  court  appended  to  the  bill  of  ex- 
ceptions the  following  explanation,  viz.:  "Ho- 
mer Williams  testified  that  the  first  person  to 
come  to  him  after  bis  injury  was  Fred  Row- 
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lett,  and  bb  came  In  10  or  12  minutes,  and 
that  during  the  time  before  be  arrived,  be 
[Homer  WlUlams]  was  in  sucb  condition  of 
mind  tbat  be  did  not  Imow  hardly  what  he 
was  doing.  Other  testimony  showed  that  It 
was  In  about  10  minutes  after  the  accident, 
and  that  during  tbat  time  be  was  suffering 
with  great  pain  and  heat,  and  tliat  Rowlett 
was  the  first  person  to  speak  to  him  about  the 
case.  It  was  clearly  a  part  of  the  res  gestae. 
[Signed]  T.  D.  Montrose,  Judge."  This  ex- 
planation is  supported  by  the  eridence,  which 
we  think  makes  the  statement  res  gestse,  and 
therefore  properly  admissible.  Railway  Co. 
V.  Anderson,  82  Tex.  51C,  17  S.  W.  1039,  2T 
Am.  St.  Rep.  902;  Railway  Co.  v.  Vance 
(Tex.  Civ.  App.)  41  S.  W.  167;  City  of  Aus- 
tin T.  Nucbols  (Tex.  Civ.  App.)  04  S.  W.  336 ; 
Kenney  v.  State  (Tex.  Cr.  App.)  79  8.  W. 
817,  65  L.  R.  A.  316. 

We  have  considered  all  the  assignments  of 
error  presented.  Some  of  them  have  been 
mentioned,  but  none  show  reversible  error. 

The  judgment  Is  supported  by  the  evidence, 
and  it  is  affirmed. 


CLYMER  V.  TERRY. 

(Court  of  Civil  Appeals  of  Texas.     April   18, 
1908.) 

1.  Bills  and  Notbs— Indorsement— Altkra- 
Tio!»— Burden  of  Paoor. 

In  an  action  on  an  indorsement  on  notes 
binding  defendant  to  pay  them  on  demand,  de- 
fendant's verified  plea,  denying  that  be  executed 
or  authorised  the  execution  of  indorsements,  was 
a  plea  of  non  est  factum,  and  put  in  issue  the 
execution  of  the  indorsements,  placing  the  burden 
of  proof  on  plaintiff,  under  Rev.  St.  1895,  art. 
1265.  gubd.  9,  requiring,  unless  the  truth  of  the 
pleading  appears  of  record,  the  verification  of  a 
plea  denying  the  genuineness  of  an  indorsement 
on  a  written  instrument,  as  required  by  article 
S13.  under  article  313,  providmg  that  the  in- 
dorsement of  a  written  instrument  shall  be  re- 
garded as  fully  proved,  unless  defendant  denies 
its  genuineness  and  files  an  affidavit  stating  tbat 
he  believes  that  the  indorsement  is  forged,  and 
under  article  2318,  providing  that  an  instrument 
sued  on  shall  be  received  in  evidence  without 
proof  of  its  execution,  unless  the  person  charged 
to  have  executed  it  flies  an  affidavit  denying  its 
execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7.  Bills  and  Notes,  |  1671.] 

2.  Samb— Judgment— Right  to  Recover  on 
Ground  Not  Pleaded. 

In  an  action  on  indorsements  on  notes  bind- 
ing the  indorser  to  pay  the  notes  on  demand,  be 
may  not  be  held  liable  as  a  guarantor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  7,  BiUs  and  Notes,  (  1617.] 

8.  Same— Principai,  and  Agent— Guarantt— 
Authority  to  Bind. 

Implied  authori^  to  write  over  the  signa- 
ture of  an  indorser  of  a  note  in  blank  a  contract 
of  guaranty  does  not  authorize  one  to  write  a 
contract  making  the  guarantor  absolutely  liable. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig 
.  7,  Bills  and  Notes,  {  1617.] 

4.  Guaranty— Definition. 

A  "guaranty"  is  a  promise  to  answer  for 
the  payment  of  some  debt  or  the  perfonnance  of 
SMne  duty  in  case  of  the  failure  of  another  who 


is  in  the  first  instance  liable  to  sucb  payment  or 
perfonnance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.'  Dig. 
vol.  25,  Guaranty,  8  1. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3179,  3184 ;   vol.  8,  p.  7676.] 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  E.  T.  Clymer  against  J.  L.  Ter- 
ry. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Afi3rmed. 

This  suit  was  instituted  in  the  court  be- 
low on  September  25,  1906,  by  the  appellant 
against  appellee  and  J.  G.  Jobe  and  H.  L. 
Brown  on  two  promissory  notes  executed  on 
January  8,  1904,  by  W.  P.  Watson  in  the 
sum  of  $250  each,  due  in  one  and  two  years, 
respectively,  after  date,  bearing  10  per  cent 
interest  per  annum  from  date,  and  providing 
for  10  per  cent,  attorney's  fees.  The  suit 
was  by  apiiellant  dismissed  as  to  the  defend- 
ants Jobe  and  Brown,  and  appellee  Terry 
was  sought  to  be  held  liable  for  the  full 
amotmt  of  the  notes,  interest,  and  attorney's 
fees  by  reason  of  the  following  obligation  al- 
leged by  appellant  to  have  been  executed  by 
appellee  on  the  sale  and  transfer  of  the  notes 
by  him  to  the  appellant;  that  is,  appellant 
allied  that  appellee  made  and  executed  the 
following  on  the.  back  of  each  note,  viz:  "On 
demand  I  promise  to  pay  in  full  the  within 
note."  The  appellee  answered  in  the  court 
below:  First,  by  general  denial;  second, 
specially  under  oath,  tbat,  being  the  owner 
of  the  notes  on  October  20,  1904,  he  assigned 
them  to  appellant,  "by  simply  indorsing  his 
name  in  blank  thereon,  and  that  on  the  same 
day  he  delivered  the  notes  so  indorsed  to  the 
plaintiff,"  and  if  there  Is  any  other  Indorse- 
ment or  any  other  writing  on  said  notes,  save 
that  of  appellee's  name,  purporting  to  have 
been  executed  by  bim,  that  any  such  indorse- 
ment or  writing  was  made  after  the  notes 
were  delivered  to  plaintiff,  and  without  de- 
fendant's knowledge  or  consent  and  without 
bis  authority ;  third,  that  be  had  made  him- 
self liable  on  said  notes  as  indorser,  and 
that  appellant  had  not  sued  thereon  within 
the  time  required  by  law,  and  therefore  this 
liability  had  been  lost ;  fourth,  that  the  con- 
tract of  Indorsement  on  the  notes  had  been 
materially  and  fraudulently  altered,  and  by 
reason  of  sucb  fact  the  appellee  was  released 
from  all  liability  as  an  indorser  In  blank; 
fifth,  that  his  codefendant,  H.  L.  Brown,  pur- 
chased the  land  for  which  the  notes  were 
given  as  a  part  of  the  purchase  money,  and 
assumed  and  agreed  to  pay  said  notes,  and 
that  by  reason  thereof  Brown  became 
primarily  liable  therefor.  In  a  supplemental 
petition  appellant  replied:  First,  by  a  gen- 
eral denial ;  and,  second,  he  alleged  that  ap- 
pellee onght  to  be  estopped  to  disclaim  lia- 
bility as  an  indorser  of  the  notes  because,  if 
suit  liad  not  been  filed  thereon  within  the 
time  prescribed  by  law,  that  appellant  bad 
not  done  so,  and  bad  refrained  from  doing 
so  at  the  repeated  requests  of  the  appellee. 
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A  trial  before  the  conrt  without  the  Inter- 
vention of  a  Jury  resulted  In  a  Judgment  for 
defendant,  to  which  Judgment  appellant  ex- 
cepted and  perfected  an  appeal  to  this  court 
The  trial  Judge  filed  the  following  con- 
clusions of  fact:  "(1)  I  find  the  existence  of 
the  two  notes  sued  upon  as  described  In 
plaintiff's  petition ;  that  they  were  given  for 
the  purpose  as  alleged,  and  subsequent  to 
their  execution  they  became  the  property  In 
due  course  of  trade  of  J.  M.  Clymer,  now  de- 
ceased, and  on  the  division  of  his  estate 
among  his  legal  heirs  these  notes  were  set 
apart  to  Mrs.  Terry,  wife  of  J.  L.  Terry,  the 
defendant,  as  a  portion  of  her  share  of  her 
father's  estate.  (2)  Subsequent  to  the  time 
that  these  notes  became  the  property  of  Mrs. 
Terry,  the  plaintiff,  E.  T.  Clymer,  and  the  de- 
fendant, 3.  L.  Terry,  made  a  land  trade,  and 
as  a  part  of  the  purchase  price  for  land  con- 
veyed to  him  by  plaintiff  the  defendant  trans- 
ferred the  two  notes  in  suit  (3)  I  find  that 
on  each  of  the  notes  in  question^  the  signature 
of  J.  L.  Terry  was  written  thereon  by  him- 
self, and  above  his  signature  on  each  of  said 
notes  is  written  the  following  language:  'On 
demand  I  promise  to  pay  in  full  the  within 
note.'  (4)  On  the  Issue  as  to  whether  or  not 
the  language  written  above  the  signature 
of  the  defendant  Terry,  quoted  above,  was 
there  before  he  signed  his  name  upon  the 
notes,  or  was  written  there  afterwards  with- 
out his  knowledge,  consent,  or  authority,  I 
find  that:  The  plaintiff,  Clymer,  testified 
that  the  language  was  In  his  handwriting, 
but  was  written  there  by  him  before  the  de- 
fendant wrote  his  name  across  the  back  of 
the  notes.  The  defendant,  Terry,  while  ad- 
mitting his  signature,  testified  that  he  in- 
dorsed his  name  in  blank  across  the  back  of 
each  of  the  notes  at  the  time  of  their  trans- 
fer to  the  plaintiff,  but  denied  that  the  lan- 
guage above  his  signature  was  written  there 
at  the  time  be  signed,  and  testified  that  the 
same  was  written  there  without  his  knowl- 
edge, consent,  or  authority.  (5)  I  find  from 
an  inspection  of  the  signature  of  the  defend- 
ant and  the  language  written  on  the  back  of 
the  notes  above  the  same  that  no  change  or 
alteration  is  apparent,  and  as  to  whether  or 
not  the  same  was  made  by  Terry,  as  testi- 
fied to  by  Clymer,  or  was  simply  signed  In 
blank,  as  testified  to  by  Terry,  I  made  no 
finding;  In  other  words,  In  my  view  of  the 
law,  the  court  Is  not  called  upon  to  decide 
this  issue  of  veracity  between  the  parties." 

Loomy  &  Clark,  for  appellant.  Burnett  & 
Jones  and  H.  C.  Connor,  for  appellee. 

BOOKHOUT,  J.  (after  staUng  the  facts 
as  above).  The  contention  is  here  made  that 
the  trial  court  erred  in  holding  the  burden 
of  proof  to  be  upon  plaintiff.  Appellant,  in 
support  of  his  contention,  cites  the  cases  of 
Muckleroy  v.  Bethany,  27  Tex.  552,  and  Wells 
V.  Moore,  15  Tex.  522.  The  former  Was  a 
suit  upon  a  promissory  note.  The  defendant 
pleaded  a  ^>eclal  non  est  factum,  setting  up 


that  the  note  executed  by  Mm  was  not  under 
seal,  while  opposite  to  the  names  of  the 
makers  of  the  note  sued  on  there  were  scrolls, 
in  one  of  which  the  word  "seal,"  was  written. 
The  question  on  appeal  was:  Upon  whom 
was  the  burden  of  proof  imposed  by  this 
special  plea?  The  signatures  to  the  note 
were  genuine,  and  the  note  .ulx>n  Its  face 
bore  no  marks  of  aiteratl<m.  It  was  held 
that  the  burden  of  proof  was  on  the  party 
pleading  the  special  non  est  factum.  The 
ruling  was  based  on  a  similar  ruling,  made 
In  the  case  of  Wells  v.  Moore,  supra.  In 
those  cases  the  genuineness  of  the  instru- 
ments sued  upon  seems  to  hare  been  admit- 
ted, and  the  special  plea  of  non  est  factum 
only  raised  the  issue  of  an  alteration  in  the 
notes.  In  such  a  case  we  think  the  rule  is 
different  than  where  there  is  a  plea  under 
oath  denying  the  execution  of  the  contract 
upon  which  the  suit  Is  based.  The  allegation 
in  the  petition  upon  which  the  liability  of 
appellee  was  sought  to  be  held  was  as  fol- 
lows: "Plaintiff  shows  further  that  in  due 
course  of  time  he  became  the  owner  of  said 
notes  by  transfer  from  the  defendant,  J.  L. 
Terry;  that  is,  the  said  J.  L.  Terry  made 
and  executed  the  following  indorsement  upon 
each  of  said  notes,  to  wit:  'On  demand  I 
promise  to  pay  in  full  the  within  note' — and, 
after  executing  the  same,  delivered  said  notes 
to  this  plaintiff  for  a  valuable  consideration." 
To  these  allegations  appellee  answered  un- 
der oath  as  follows:  "And  for  special  an- 
swer in  this  behalf  this  defendant  says  that 
he  did  not  for  himself  write  or  make,  nor 
did  he  authorize  any.  one  else  to  write  or 
make  for  him,  cither  over  or  above  his  name, 
or  anj-where  else  on  said  notes,  the  indorse- 
ment set  out  in  plaintlfTs  petition  and  al- 
leged to  have  been  made  by  him;  that  he 
did  not  execute  said  Indorsement,  and  that 
he  did  not  authorize  any  one  else  to  execute 
the  same  for  blm."  This  plea  expressly  de- 
nies the  execution  of  the  contract  on  the 
back  of  said  notes  charged  in  the  petition  to 
have  been  executed  by  appellee  or  by  bis  au- 
thority. This  was  a  plea  of  non  est  factum 
and  put  in  issue  the  execution  of  the  c<mi- 
tract  sued  on.  Rev.  St  1895,  art  1265,  subds. 
9,  10;  also.  Id.  arts.  313,  231S.  Mr.  Dan- 
iels, In  bis  valuable  work  on  Negotiable  In- 
struments (section  1344,  vol.  2  [5th  Ed.]), 
lays  it  down  that  where  one  is  in  poesesslon 
of  a  paper  containing  a  genuine  signature, 
and  fraudulently  fills  It  up  so  as  to  make  it 
appear  to  be  signed  as  maker,  or  indorser, 
or  other  party  to  a  bill,  it  is  as  much  a  for- 
gery as  if  the  signature  Itself  had  been  forg- 
ed. It  has  been  held  that  the  making  of 
an  affidavit  attacking  a  deed  as  a  forgery 
imposes  upon  the  party  offering  it  the  bur- 
den of  proving  its  executl(m  in  accordance 
with  the  rules  of  common  law.  Cox  t.  Cock. 
59  Tex.  521 ;  Robertson  v.  DuBose,  76  Tes. 
6,  13  S.  W.  aOO.  This  court  held  that,  where 
a  plea  of  failure  of  consideration  of  the 
note  sued  on  is  filed  by  defendant,  the  burden 
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Is  on  plalntltF  to  show  a  coDBlderatlon.  Gut- 
ta  Pcrcha  &  Rubber  Mfg.  Co.  ▼.  City  of  Cle- 
burne, 107  S.  W.  167.  A  writ  of  error  waa 
granted  In  that  case,  bnt  not  on  this  hold- 
ing. In  the  case  of  Clark  y.  Hills,  67  Tez. 
142,  2  8.  W.  360,  cited  In  that  case.  Chief 
Justice  WlIIls,  in  his  opinion,  says:  "The 
general  rule  Is  that  the  bnrden  of  proof 
remains  on  the  party  ofTerlng  a  fact  In  sup- 
port of  fats  case,  and  does  not  change  in  any 
aspect  of  the  cause,  though  tlie  weight  of 
evidence  may  shift  from  side  to  side  ac> 
cording  to  the  nature  and  strength  of  proof 
olfered  in  support  or  denial  of  the  main  fact 
to  be  established."  He  cites  Central  Bridge 
Corporation  v.  Butler,  2  Gray  (Mass.)  132, 
BlBn<4iard  T.  Young,  11  Cusb.  (Mass.)  345, 
and  Spanlding  v.  Hood,  8  Cush.  (Mass.)  605, 
which  fully  sustain  the  rule  as  announced. 
See,  also,  Franklin  t.  Smith,  1  Posey,  Unrep. 
Cas.  243,  and  Solomon  v.  Huey,  1  Posey,  Un- 
rep. Cas.  267. 

Again,  appellant  contends  that,  under  the 
facts  as  found  by  tlie  trial  court,  the  ap- 
pellee was  liable  as  guarantor  on  the  notes, 
and  appellant,  as  holder,  had  the  Implied 
power  to  write  over  his  signature  the  most 
absolute  terms  of  guaranty.  The  notes  at 
the  time  appellee  wrote  bis  name  on  the 
back  thereof  were  the  property  of  Mrs.  Ter- 
ry, wife  of  appellee,  and  they  could  be  trans- 
ferred by  the  husband's  Indorsement  Ap- 
pellee did  not  indorse  the  notes  until  long 
subsequent  to  their  execution  and  after  they 
had  been  In  circulation.  We  do  not  think  he 
should  be  treated  as  a  stranger  to  the 
notes;  but.  If  it  be  conceded  that  he  became 
liable  as  guarantor,  still  the  Judgment  must 
be  sustained.  The  petition  does  not  charge 
the  appellee  as  guarantor,  and  does  not  seek 
to  bold  him  liable  as  such.  The  pleadings  of 
plalDtUr  seek  to  recover  against  appellee 
by  reason  of  the  contract  indorsed  on  the 
twck  of  the  notes.  The  supplemental  peti- 
tion does  allege  that  defendant  repeatedly 
requested  plaintiff  not  to  institute  suit  on 
the  notes.  This  was  in  reply  to  defendant's 
answer,  wherein  defendant  alleged  that  he 
Indorsed  the  notes,  and  that  plaintiff  had 
failed  to  institute  suit  on  the  same  either 
at  the  first  or  second  term  of  court,  and 
claimed  that  thereby  he  was  released  from 
liability.  Again,  If  appellee  was  a  stranger 
to  the  notes,  and  his  liability  thereon  was 
that  of  guarantor,  and  appellant  had  the 
implied  authority  to  write  over  his  signature 
the  most  absolute  terms  of  guaranty,  this  did 
not  authorize  him  to  make  a  new  contract. 
He  could  only  write  thereon  a,  contract  of 
guaranty.  Chandler  v.  Westfall,  30  Tex.  475 ; 
Horton  v.  Manning,  37  Tex.  23.  A  "guaran- 
ty" Is  a  promise  to  answer  for  the  payment 
of  some  debt,  or  the  performance  of  some 
duty,  in  case  of  the  failure  of  another  person 
who  Is  in  the  first  instance  liable  to  such 
payment  or  performance.  2  Daniels  on  Neg. 
Instr.  (5th  Ed.)  S  1752.  The  contract  on  the 
back   of  the  notes  makes  the  appellee  ab- 


solutely liable  for  the  notes.  It  made  him 
liable,  irrespective  of  the  liability  of  the  oth- 
er parties  to  the  notes. 

The  appellant,  upon  the  trial,  dismissed 
as  to  the  other  defendants,  and  seeks  to  hold 
appellee  alone  for  the  amount  due  on  the 
notes.  The  trial  court  did  not  err  In  holding 
that  the  burden  of  proof  was  upon  plaintiff, 
and  Judgment  was  properly  rendered  for  de- 
fendant. 

The  Judgment  is  affirmed. 


MUTUAL  RESERVE  FUND  MFB  ASS'N  y. 
GRBIEN. 

(Court  of  Civil  Appeals  of  Texas.    April  13, 
1908.) 

1.  AfPEAI/— ReSEBVATION  of  OBOtTKDS  Of  Re- 
VIBW. 

Though  there  were  no  exceptionB  filed  by 
appellant  to  conclusions  of  fact  by  the  trial 
court,  the  findlnKS  may  be  revised  on  appeal,  if 
exceptions  were  filed  to  the  judgment,  and  if  the 
question  of  the  correctness  of  the  findings  is  fair- 
ly raised  in  the  assignments  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1536.] 

2.  Sake  —  AesiONMENTS    of    EIbbob  —  Suffi- 
ciency. 

In  an  action  against  an  insurance  company 
on  a  policy,  an  assignment  of  error  complaining 
that  the  judgment  was  wholly  unsupported  by 
the  evidence,  and  that  the  undisputed  evidence 
failed  to  show  any  privity  of  contract  between 
the  company  and  plaintiff,  sufficiently  raises  the 
question  of  the  sufiiciency  of  the  evidence  to 
sustain  a  finding  of  fact  that  defendant  bad 
bought  the  business  of  plaintit^a  original  insur- 
er and  had  agreed  to  carry  out  its  contracts  with 
its  policy  holders,  and  that  plaintiff  had  paid  all 
premiums  on  his  policy  and  had  done  everything 
required  to  entitle  him  to  a  recovery. 

3.  INSDBANCE    —    REINStTBANCE  —  EXTENT    OF 
LlABILrrT  OF  Rbinsitbeb. 

Defendant  insurance  company  bought  out 
the  business  of  another  company.  The  contract 
between  the  companies  expressly  stipulated  that 
the  reinsurer  did  not  assume  and  should  not  be 
liable  for  any  of  the  liabilities  of  the  other  com- 
pany to  members  or  beneficiaries  then  existing 
or  thereafter  accruing  for  any  cause,  except 
claims  arising  by  reason  of  death  upon  policies 
or  certificates  of  membership  oocnrring  subse- 
quent to  the  ratification  of  the  agreement,  etc. 
Plaintiff  held  a  policy  in  the  old  company  which 
contained  a  provision  for  a  cash  surrender  value. 
ITeld,  that  there  was  no  privity  of  contract  be- 
tween the  parties  as  to  the  cash  surrender  value 
feature  of  the  policy,  and  defendant  was  not 
liable  thereon. 

Appeal  from  Limestone  County  Court; 
James  Klmbell,  Judge. 

Action  by  Charles  Green  against  the  Mutual 
Reserve  Fund  Life  Association.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Appellee  instituted  this  suit  in  the  court  be- 
low seeking  the  recovery  of  1722.64  against 
appellant  upon  the  following  allegations,  in 
substance:  That  on  October  20,  1899,  a  com- 
pany known  as  the  "Northwestern  Life  Assur- 
ance Cmnpany  of  Chicago,  111.,"  made  and  de- 
livered to  plaintiff  its  policy  of  Insurance  on 
bis  life,  whereby,  in  consideration  of  certain 
annual  premiums,  it  promised  to  pay  $3,000 
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within  60  days  after  receipt  and  acceptance  of 
due  proof  of  death,  provided  the  policy  be  In 
force,  payable  to  the  wife  of  assured,  who  was 
alleged  to  be  dead  at  the  Institution  of  the 
Buit  Plaintiff  alleged:  The  payment  of  an- 
nual premiums,  Including  one  that  matured 
April  7, 1906.  That  the  written  policy  or  con- 
tract of  Insurance  had  Indorsed  thereon  cer- 
tain privileges,  also  referred  to  on  the  face 
and  In  the  body  of  the  contract,  providing, 
among  other  things,  that  the  end  of  tenth 
register  date  of  policy  its  cash  surrender  value 
would  be  $722.64,  and  said  policy  provided 
that:  "Upon  the  written  application  at  the 
o£Sce  of  the  company  In  Chicago,  Illinois,  30 
days  prior  to  the  completion  of  the  fifth  or  any 
subsequent  anniversary,  the  relator  date  of 
this  policy  and  upon  legal  surrender  of  this 
policy,  after  lapse  of  nonpayment  of  premium, 
the  Insured  may  avail  himself  of  the  calcu- 
lated cash  prlvll^e  as  provided  on  the  face  of 
the  policy."  That  this  policy  so  issued  by  the 
Northwestern  was  a  renewal  and  In  lieu  of 
a  former  policy  Issued  by  said  company  April 
7,  1896 ;  that  being  the  register  date  of 
the  policy  In  suit,  and  the  policy  In  suit  being 
a  continuation  of  the  old  or  former  policy. 
That  while  said  policy  was  In  full  force  and 
effect  defendant,  Mutual  Reserve  Fund  Life 
Association  of  New  York,  bought  out  the 
business  of  the  Northwestern  and  took  over 
to  Itself  all  the  assets  of  said  company,  and 
agreed  and  undertook  to  carry  out  the  con- 
tract of  the  Northwestern  with  Its  policy  hold- 
ers, and  particularly  the  policy  sued  on,  and 
has  since  been  collecting  from  plaintiff  the  an- 
nual premium  thereon  and  received  from  him 
the  last  premium  due  upon  April  7,  1906.  In 
the  alternative.  If  plaintiff  be  mistaken  abont 
the  allegation  of  purchase,  etc.,  then  plaintiff 
alleged  that  defendant  absorbed  the  North- 
western and  consolidated  the  business  of  the 
two  companies  under  the  name  of  "Mutual 
Reserve  Flind  IJfe  Association,"  and  defend- 
ant notified  plaintiff  of  such  consolidation  and 
the  assumption  and  agreement  by  It  to  carry 
out  all  contracts  made  by  the  Northwestern, 
and  It  has  collected  premiums,  etc.  That  on 
March  1,  1906,  more  than  30  days  prior  to  the 
register  date  of  policy,  plaintiff  made  written 
application  to  defendant  for  cash  surrender 
value  due  upon  policy  at  Its  ensuing  register 
date,  which  was  April  7,  1906,  and  offered  to 
surrender  the  policy,  etc.  Plaintiff  alleged 
that  defendant  refused  to  pay  such  cash  sur- 
render value,  etc.  The  allegations  of  amended 
petition  were.  In  substance,  the  same  as  origi- 
nal petition,  save  and  except  the  date  of  the 
taking  over  the  business  of  the  Northwestern 
given  as  September  21,  1900.  Appellant  re- 
lied upon  general  demurrer  and  general  de- 
nial. There  was  a  trial  before  the  court.  Jury 
being  waived,  and  judgment  rendered  In  favor 
of  plaintiff  below  In  the  amount  sued  for 
$722.64,  with  6  per  cent  Interest  Defendant 
excepted  to  the  Judgment  and  perfected  an  ap- 
peal. The  trial  court  filed  Its  conclusions  of 
fact.   A  statement  of  facts  was  also  filed. 


West,  Chapman  &  West  and  Theodore 
Mack,  for  appellant  Harper,  Jackson  &  Har- 
per, for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  Appellant's  first  assignment  of  error 
Is  as  follows:  "The  court  erred  in  rendering 
Judgment  in  favor  of  the  plaintiff,  CbarleB 
Green,  and  said  Judgment  is  not  qply  contrary 
to  the  law  and  evidmce,  but  Is'  wholly  un- 
justified and  unsupported  by  the  evidence  ad- 
duced and  the  law  arising  therefrom.  In  this: 
The  undisputed  evidence  failed  to  show  that 
there  was  any  privity  of  contract  between 
the  Mutual  Reserve  Fund  Life  Association 
and  the  plaintiff,  Charles  Greoi.  The  only 
evld^ice  In  the  record  was  to  the  effect  that 
Charles  Green  had  Insured  his  life  In  the 
Northwestern  Life  Assurance  Company  of  Clii- 
cago.  111.,  under  certain  terms  and  conditions, 
whereby,  upon  compliance  with  the  certahn 
terms  and  conditions  specified  In  the  contract 
of  Insurance,  the  said  Charles  Green  became 
entitled,  after  the  expiration  of  a  certain 
number  of  years,  to  a  loan  Or  cash  prlvll^e  In 
the  sum  of  $722.61.  It  further  appeared  from 
the  undisputed  evidence  that  the  Mutual  Re- 
serve Fund  Life  Association  and  the  North- 
western Life  Assurance  Company  of  Chicago, 
III.,  which  had  issued  the  policy  of  Insurance, 
some  time  after  Its  Issuance,  to  wit,  cm  or 
about  the  21st  day  of  August  1900,  entered 
into  a  contract  whereby  the  assiurance  com- 
pany tendered  to  the  association  certain  of  Its 
members  In  good  standing,  by  the  terms  of 
which  contract  the  said  association  acc^ted 
certain  members  and  agreed  to  become  liable 
only  for  death  losses  of  contract  by  said  as- 
surance company,. and  did  not  agree  to  assume 
any  contract  made  by  said  assurance  company 
for  the  payment  of  a  cash  privilege,  or  to 
make  any  loan  to  any  policy  holder,  including 
the  plaintiff,  as  shown  In  the  policy  of  Insur- 
ance sued  upon.  Therefore,  in  so  far  as  plain- 
tiff's right  to  recovery  of  cash  privilege  re- 
ferred to  Is  concerned,  there  was  no  privity  of 
contract  shown  by  evidence  between  this  de- 
fendant and  said  plaintiff."  This  assignment 
is  submitted  as  a  proposition. 

The  appellee,  Charles  Green,  on  April  7, 
1896,  Insured  his  life  In  the  Northwestern 
Life  Assurance  (company  of  Chicago,  111., 
In  the  sum  of  $3,000.  There  was  a  stipula- 
tion in  the  policy  to  the  effect  that  the  in- 
surance company  would  pay  a  cash  surrender 
privilege  or  loan  value  on  this  policy  at  the 
end  of  10  years  in  the  sum  of  $722.64.  The 
policy  also  contained  certain  stipulations 
with  reference  to  notifying  the  company  is- 
suing the  policy  of  the  option  of  the  holder 
to  avail  himself  of  the  loan  or  cash  privilege. 
Plaintiff  introduced  in  -evidence  a  contract 
between  the  Mutual  Reserve  Fund  Life  As- 
sociation of  New  York  and  the  Northwestern 
Life  Assurance  Company  of  Chicago,  dated 
August  21,  1900,  by  the  terms  of  which  !♦ 
was  recited  that  the  Northwestern  Life  As- 
surance Company  deemed  It  for  the  beet  in- 
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terest  of  its  members  that  they  be  transfer- 
red to  some  other  company,  and  therein  pro- 
posed to  the  Mutual  Reserve  Fund  Life  As- 
sociation to  transfer  to  It  its  members  in 
good  standing,  and  by  the  terms  of  said  con- 
tract the  said  Northwestern  Life  Assurance 
Company  did  transfer  to  the  said  Mutual  Re- 
serre  Fund  Life-  Association  all  of  its  living 
members  in  good  standing.  By  the  sixth 
clause  of  this  contract,  it  was  expressly  stipu- 
lated: "Said  Mutual  Reserve  Fund  Life  As- 
sociation does  not  assume  and  shall  not  be 
liable  for  any  of  the  liabilities  of  said  com- 
pany of  any  kind,  name  or  nature,  to  mem- 
bers or  benefidarles,  or  to  any  other  person 
or  persons  whomsoever,  now  existing  or  here- 
after accruing  for  any  cause,  except  claims 
arising  by  reason  of  death  under  policies  or 
certificates  of  membership  occurring  subse- 
quent to  the  ratification  and  approval  of 
this  agreement  by  the  members  of  said  com- 
pany, as  aforesaid,  of  present  living  members 
of  said  company  who  accept  and  become 
members  of  said  association  under  the  terms 
hereof,  and  who  have  complied  and  do  com- 
ply with  the  terms  of  their  certificates  or  poli- 
cies and  the  by-laws  of  said  company  now  In 
force,  and  the  by-laws  and  regulations  of 
the  said  association  now  or  hereafter  In  force, 
subject  to  the  lien  described  In  paragraph 
or  clause  numbered  'fifth'  of  this  agreement." 
The  trial  court  found  In  Its  conclusions  of 
fact:  "On  Angost  21,  1900,  the  defendant, 
the  Mutual  Reserve  Fund  Life  Association 
of  New  Tork,  bought  the  business  of  the 
Northwestern  Life  Assurance  Company  and 
agreed  to  carry  out  its  contracts  with  the 
policy  holders  of  said  Northwestern  Life  As- 
surance Company,  and  shortly  after  that  de- 
fendant wrote  plaintiff  that  it  had  assumed 
to  carry  out  his  policy  and  notified  him  that 
his  premiums  would  be  collected  by  it,  and 
the  premiums  -were  paid  by  plaintilT  to  de- 
fendant after  that  date.  That  plaintiff  had 
no  notice  of  any  contract  between  the  North- 
western Life  Assurance  Company  and  defend- 
ant other  than  written  by  defendant  company 
to  plaintiff,  which  was  that  'it  had  assumed  to 
carry  out  his  policy,  and  defendant  company 
became  liable  on  the  policy  according  to  its 
terms."  The  trial  court  was  of  the  opinion 
that  the  plalntlfT  had  paid  all  premiums  and 
sums  of  money  due  on  the  policy  and  had 
done  everything  required  to  be  done  under 
the  policy  to  be  entitled  to  recover  Its  cash 
surrender  value.  If  the  above  finding  of  th« 
trial  Jndge  is  sustained  by  the  record  then 
we  are  of  the  opinion  the  proper  Judgment 
was  rendered  In  the  case.  Appellee  Insists 
that  there  Is  no  assignment  of  error  specific- 
ally complaining  that  this  finding  of  the 
court  Is  not  supported  by  the  record  and  for 
this  reason  this  court  cannot  review  the 
findings  of  the  trial  court  but  must  take  the 
same  as  correct.  There  were  no  exceptions 
aied  by  appellant  In  the  trial  court  to  the 
conclusions  of  fact  but  exceptions  were  filed 
to  the  Judgment.    This  was  sufiBcient  to  au- 


thorize this  court  to  revise  the  findings,  if 
'  the  correctness  of  the  same  is  fairly  raised 
in  the  assignments  of  error.  Volght  v.  Mae- 
kle,  71  Tex.  78,  8  S.  W.  623. 

The  assignment  above  copied  complains 
that  the  Judgment  Is  wholly  unsupported  by 
the  evidence;  that  the  undisputed  evidence 
falls  to  show  any  privity  of  contract  between 
the  Mutual  Reserve  Fund  Life  Association 
and  Charles  Green.  We  are  of  the  opinion 
this  assignment  sufllclently  raises  the  ques- 
tion of  the  suflSclency  of  the  evidence  to  sus- 
tain the  conclusions  of  fact.  It  is  clear  that 
plaintiff  conld  not  recover  unless  there  was  a 
privity  of  contract  between  him  and  appel- 
lant. The  facts,  as  set  out  In  the  record,  fall 
to  show  such  privity.  The  appellant  in  the 
sixth  clause  of  Its  contract  with  the  North- 
western Life  Assurance  Company  expressly 
limits  its  liability  "to  claims  arising  by  rea- 
son of  death  under  policies  or  certificates  of 
membership,  occurring  subsequent  to  the  rati- 
fication and  approval  of  that  agreement." 
This  excludes  liability  for  the  loan  or  cash 
privilege  stipulated  in  the  policy. 

We  are  asked  to  reverse  the  case  and  ren- 
der Judgment  for  appellant  We  are  of  the 
opinion  that  this  should  not  be  done.  The 
conclusion  of  fact  found  by  the  trial  court, 
which  we  find  is  not  supported  by  the  record, 
suggests  to  ns  that  there  may  have  been  a 
letter  from  appellant  to  appellee  Introduced 
in  evidence  upon  which  he  based  this  finding, 
and  which  letter  was  not  copied  in  the  state- 
ment of  facts. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


BLUTHENTHAL  &   BICKART  v.   GREEN 
et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    April  7, 
1908.) 

Payment— AccisPTAKCB  of  Note— Bvidehce— 

Sufficiency. 

Where,  in  an  action  on  an  account  for  goods 
sold,  the  uncontradicted  evidence  was  that  after 
maturity  of  the  account  vendors'  salesman  tried 
to  collect  the  same,  but  only  succeeded  in  getting 
a  note,  which  he  forwarded  to  vendors,  that  veu- 
dora  declined  to  accept  the  note  in  payment  and 
forwarded  the  same  to  their  attorneys,  one  of 
whom  returned  it  to  the  maker,  a  finding  that 
the  account  had  been  closed  by  acceptance  of  the 
note  by  vendors  in  satisfaction  thereof  was  un- 
warranted. 

Appeal  from  Jefferson  County  Court;  Jas. 
A.  Harrison,  Judge. 

Action  by  Bluthenthal  &  Bl(&art  against 
W.  W.  Green  and  C.  N.  Apgar.  From  a  Judg- 
ment against  Apgar  and  for  Green,  plaintiffs 
appeal.     Reversed  and  remanded. 

Crook,  Da  Ponte  &  Lawhon,  for  appellants. 

McMGANS,  J.  This  was  a  suit  upon  a 
verified  account,  brought  by  Bluthenthal  & 
BIckart,  appellants,  against  C.  N.  Apgar  and 
W.  W.  Green,  appellees,  to  recover  923&li, 
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being  the  value  of  certain  whisky  alleged  to 
bare  t>eea  sold  by  appellants  to  appellees  as 
partners  doing  business  under  tbe  firm  name 
of  C.  N.  Apgar.  Apgar  made  default  and 
Green  answered  by  general  denial,  denial  of 
partnership  under  oath,  and  denial  of  the 
Justness  of  the  account,  also  under  oath.  A 
trial  before  the  court  without  a  Jury  result- 
ed in  a  Judgment  by  default  against  Apgar 
for  the  amount  sued  for  and  In '  favor  of 
Green.  From  this  judgment,  Bluthenthal  & 
Bickart  have  appealed. 

As  to  the  sale  of  the  whisky  to  Apgar  and 
Its  value  no  question  is  made.  Appellants 
contend  that  at  the  time  of  the  sale  Green 
was  a  silent  partner  of  Apgar,  and,  as  such, 
liable  for  the  debt.  On  the  other  hand. 
Green  denies  that  be  was  ever  Apgar's  part- 
ner. The  testimony  on  this  point  was  sharp- 
ly conflicting,  and  the  court  expressly  re- 
frained from  making  a  finding  of  fact  on 
that  issue.  The  evidence  shows,  however, 
that  after  the  maturity  of  the  debt  the  ap- 
pellants' salesman,  Saxcm,  while  In  Beau- 
mont, tried  to  collect  the  debt,  but  that  he 
only  succeeded  In  getting  Apgar's  note  for 
the  amotmt,  which  he  forwarded  to  appel- 
lants ;  that  appellants  declined  to  accept  the 
note  In  payment  of  the  debt,  and  forwarded 
the  same  to  their  attorneys  in  Beaumont,  one 
of  whom  soon  afterward  returned  the  note 
to  Apgar.  The  trial  court  filed  its  findings 
of  fact  and  conclusions  of  law,  one  of  the 
findings  of  fact  being  that  Bluthenthal  & 
Bickart  accepted  the  note  as  closing  and 
settling  the  former  account 

By  their  first  assignment  of  error  appel- 
lants complain  that  the  court  erred  in  Its 
conclusions  of  fact  In  finding  that  the  ac- 
count sued  on  had  been  settled  by  Apgar's 
personal  note  accepted  by  appellants  in  sat- 
isfaction of  tbe  Indebtedness,  because  such 
finding  IB  wholly  without  support  in  the  evi- 
dence and  contrary  to  the  uncontradicted 
evidence.  The  assignment  is  well  taken,  and 
must  be  sustained.  The  uncontradicted  evi- 
dence shows  that  the  note  was  not  only  not 
accepted  by  appellants  In  satisfaction  of  the 
debt,  but  that  it  was  returned  to  Apgar. 

The  Jndgmeut  of  the  court  below  is  revers- 
ed, and  the  cause  remanded. 


FIRE   ASS'N   or  PHILADELPHIA   v.   LA 
GRANGE  &  LOCKHART  COM- 
PRESS CO.* 

(Court  of  Civil  Appeals  of  Texas.    April  9, 
1908.    Rehearing  Denied  April  30,  1908.) 

1.  IKSUBANCE  —  FiBE  INSUBARCE  —  SUBBOGA- 
TION. 

The  right  of  subrogation  given  to  an  insur- 
er issuing  a  fire  policy  which  stipulates  that  if 
it  shall  claim  that  a  fire  causing  a  loss  was  caus- 
ed by  the  neglect  of  auother  person,  it  shall  on 
payment  of  the  loss  be  subrogated  to  the  extent 
of  such  payment  to  all  right  of  recovery  by  tbe 
insured  for  the  loss  is  a  valuable  right  and  ma- 
terial to  the  risk. 

•Writ  of  error  denied  by  Supreme  Court. 


2.  Evidence— Pbesumptionb. 

The  law  does  not  presume  that  what  is  once 
known  will  always.be  present  in  the  memory. 

3.  INBUBANCE— ENOWLEDOE  OP  AOBNT  OF  IH- 

BURBB— Effect. 

While  the  general  rule  is  that  a  principal 
is  not  chargeable  with  notice  of  such  facts  as 
come  to  the  knowledge  of  his  agent  while  en- 
gaged in  transactions  with  which  the  principal 
has  no  concern,  an  insurer  i»  bound  by  infor- 
mation acquired  by  its  agent  while  acting  with- 
out the  scope  of  his  agency,  where  at  the  time  of 
the  issuance  of  a  policy  the  agent  knows  that  a 
condition  in  the  policy  is  inconsistent  with  the 
facts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §§  968-974.] 

4.  Same. 

A  fire  policy  stipulated  that  if  the  insurer 
should  claim  that  a  fire  was  caused  by  the  neg- 
lect of  another  person  it  should,  on  payment 
of  the  loss,  he  suorogated  to  the  extent  of  such 
payment  to  ail  right  of  recovery  by  the  insured, 
and  that  the  policy  should  be  void  if  the  insur- 
ed concealed  a  material  fact  concerning  the  in- 
surance. The  agent  of  the  insurer  Imew  that 
the  insured  had  released  a  railroad  company 
from  liability  for  loss  by  fire  set  by  it.  The 
agent  acquired  the  knowledge  of  the  release 
while  acting  as  a  director  of  insured.  HeU, 
that  the  insurer  was  Iwund  by  the  facts  known 
by  the  agent  at  the  time  of  the  Issuance  of  the 
policy,  and  was  liable  thereon. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  968-974.] 

5.  Appeal  —  Habmless  Ebbob  — Ebborb  Not 
Affeotino  Result. 

Where,  under  the  undisputed  facts,  plain- 
tiff was  entitled  to  recover  from  defendant  any 
errors  committed  by  the  court  in  its  charge  or  in 
refusing  charges  or  in  sustaining  exceptions  to 
defendant's  cross-bill  bringing  into  the  case  a 
third  person  as  party  defendant  were  harm- 
less. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |!  4035,  4036.] 

AppeBl  from  District  Court,  Fayette  Coun- 
ty;  L.  W.  Moore,  Judge. 

Action  by  the  La  Grange  &  Lockbart  Com- 
press Company  against  the  Fire  Association 
of  Philadelphia.  From  a  Jud^ent  for  plain- 
tiff, defendant  appeals.     Affirmed, 

Crane  &  Gilbert  and  Geo.  WiUrich,  for 
appellant  Brown  &  Lane  and  HutcheBon, 
Campbell  &  Hutcbeson,  for  appellee. 

McMEANS,  J.  This  suit  was  Instituted  by 
the  La  Grang:e  &  Lockhart  Compress  Com- 
pany, hereinafter  styled  "Compress  Compa- 
ny," as  plaintiff.  In  the  district  court  of  Fay- 
ette county,  Tex.,  against  the  Fire  Associa- 
tion of  Philadelphia,  as  defendant  hereinaft- 
er styled  "tbe  appellant" 

The  compress  company,  in  its  pleading, 
claimed  that  the  appellant,  being  a  corpora- 
tion and  an  insurance  company,  had  issued 
its  fire  Insurance  policy  on  the  17th  day  of 
September,  1905,  for  a  valuable  consideration. 
Insuring  the  compress  company's  property 
against  loss  or  damage  by  fire,  for  a  period  of 
one  year,  the  policy  covering  the  iron  clad 
compress  building  with  Iron  clad  roof  and 
so  much  of  the  platforms  as  was  under  such 
roof,  $040;  on  piaintlflTs  platforms  not  cov- 
ered by  said  roof,  |2,000;  on  plain  tlfTs  com- 
-press  machinery,  boilers,  smokestack,  drums. 
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heaters,  pumps,  water  tanks,  and  all  connec- 
tions. Including  tbe  foundations  and  settings, 
$9,120;  on  plaintiff's  compress  tools,  trucks, 
scales,  hose,  furniture  and  fixtures,  fuel,  and 
supplies,  $2,400.  It  was  further  alleged  that 
tbe  property  covered  by  the  said  policy  was 
likewise  covered  by  policies  Issued  by  tbe  fol- 
lowing companies,  to  wit,  the  Hartford  Fire 
Insurance  Company,  Liverpool  &  London  & 
Globe  Insurance  Company,  tbe  Continental 
Insurance  Company,  Phoenix  Insurance  Com- 
pany, and  the  Northern  Assurance  Company; 
$2,400  each.  All  of  this  insurance  was  con- 
current, and  was  in  force  at  the  date  when 
the  property  was  destroyed  by  fire,  which 
was  alleged  to  be  on  the  27^h  day  of  Febru- 
ary, 1906.  It  was  then  alleged  that  notice 
W€i8  given,  etc.,  to  tbe  general  agents  of  ap- 
pellant, and  that  it  was  agreed  by  the  said 
appellant  that  it  would  settle  the  loss  for  an 
agreed  sum  of  $11,352.50,  and  it  was  agreed 
by  each  of  tbe  other  companies  having  poli- 
cies on  said  property  that  they  would  each 
pay  a  like  proportion  of  their  $2,400  poli- 
cies. They  alleged  that  each  of  the  other 
companies  did  pay,  and  that  tbe  plaintiff  was 
Induced  to  settle  by  reason  of  the  promise 
of  the  defendant  to  pay,  but  that  the  defend- 
ant never  paid  said  loss  or  any  part  thereof. 
The  appellant  answered  substantially  by  a  gen- 
eral and  special  demurrer  and  a  general  deni- 
al, and  especially  pleading  to  tbe  effect  that 
the  policy  contained  a  clause  which  stipulated 
that  If  the  subject  of  Insurance  be  a  building 
on  grotmd  not  owned  by  the  insured  in  fee 
simple  tbe  policies  would  be  void,  and  that  a 
part  of  the  platforms  and  sheds  which  were  a 
part  of  said  building,  were  not  on  the  ground 
owned  by  the  Insured  in  fee  simple,  there- 
fore defendant  pleaded  that  the  contract  was 
void.  Defendant,  further,  by  cross-bill,  made 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  a  party  to  said  suit,  alleging 
substantially,  that  If  the  appellee  shall  claim 
that  the  fire  was  caused  by  tbe  act  or  negli- 
gence of  any  person  or  corx>oratlon,  private 
or  municipal,  the  company  sball,  on  payment 
of  the  loss,  be  subrogated  to  the  extent  of 
such  payment  to  all  right  of  recovery  by  the 
Insured  and  the  loss  resulting  therefrom,  and 
such  right  shall  be  assigned  to  this  company 
by  the  insured  receiving  such  payment. 

The  appellant  asked,  in  the  event  Judgment 
be  rendered  against  it  in  favor  of  the  plain- 
tiff, that  a  Judgment  for  like  amount  be  ren- 
dered against  the  defendant  railway  company 
In  favor  of  appellant  Tbe  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  answer- 
ed by  general  and  special  demurrers  and  spe- 
cial pleas  in  which  It  set  up,  among  other 
things,  that  the  compress  company  had,  by 
written  release,  prior  to  the  issuance  of  this 
policy,  exempted  It  from  all  damage  Inflicted 
on  the  property  of  said  compress  company  or 
property  stored  thereat,  In  other  words,  plead- 
ed a  release  executed  by  the  plaintiff  com- 
press company,  which  If  true,  destroyed  the 
appellant's  right  of  subrogation  secured  to  it 


by  the  policy  Issued.  On  the  10th  day  of  De- 
cember, 1906,  the  demurrers  of  the  defendant 
railway  company  to  the  cross-bill  of  appellant 
were  sustained,  the  court  adding  In  tbe  order 
sustaining  same  that  the  court  Is  further  of 
the  opinion  that  the  Missouri,  Kansas,  &  Tex- 
as Railway  Company  of  Texas,  Is  not  a  prop- 
er or  necessary  party  to  this  suit  and  that  no 
amendment  to  correct  any  of  the  errors  point- 
ed out  by  special  exception  can  avail  over  the 
objection  and  exception  of  the  said  plaintiff. 
To  this  ruling  of  the  court  In  sustaining  said 
demurrer  and  holding  that  the  pleading  could 
not  be  amended,  the  appellant  excepted. 
Thereafter,  on  the  11th  day  of  December, 
1906,  appellant  filed  Its  first  amended  orig- 
inal answer,  which  contained  a  general  denial 
and  a  special  answer,  which  was,  substantial- 
ly, that  a  part  of  the  property  Insured  by  the 
policy  was  on  ground  not  owned  by  the  In- 
sured In  fee  simple,  and  that  according  to  one 
of  the  stipulations  in  the  policy  it  was  there- 
fore void.  It  also  set  up  the  fact  that  the 
policy  contained  a  clause  substantially  as  fol- 
lows: That  If  this  company  shall  claim  that 
the  fire  was  caused  by  the  act  or  neglect  of 
any  person  or  corporation,  private  or  munici- 
pal, that  the  company  sball,  on  payment  of 
the  loss,  be  subrogated,  to  the  extent  of  such 
payment,  to  all  right  of  recovery  of  the  In- 
sured for  the  loss  resulting  therefrom,  and 
such  right  shall  be  assigned  to  this  company 
by  the  Insured,  upon  receiving  said  payment. 
It  was  alleged  that  tbe  property  had  been 
destroyed  on  tbe  27th  of  February,  1906,  by 
fire,  and  that  the  defendant  claimed  that  tbe 
fire  destroying  said  property  was  caused  by 
tbe  negligent  act  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  The  acts 
of  negligence  constituted  the  liability  of  tbe 
railway  company  were  alleged  substantially 
as  In  tbe  cross-bill  against  tbe  said  railway 
company.  Tbe  appellant  further  pleaded 
that  there  was  a  clause  In  tbe  policy  sued 
upon  substantially  that  "this  entire  policy 
sball  be  void  If  tbe  Insured  has  concealed  or 
misrepresented  In  writing,  or  otherwise,  any 
material  fact  or  circumstance  concerning  this 
insurance  or  the  subject  thereof,  etc.,  or.  If 
the  interest  of  tbe  insured  in  tbe  property  be 
not  truly  stated  herein,  or.  In  case  of  any 
false  swearing,  by  tbe  Insured  touching  any 
matter  relating  to  the  Insurance  or  the  sub- 
ject thereof,  whether  before  or  after  the 
loss." 

It  was  then  alleged  that  the  plaintiff  com- 
pany, before  the  issuance  of  this  policy,  had 
executed  to  the  defendant  railway  company, 
a  release,  releasing  It  from  all  damages  that 
It  might  inflict  on  the  property  of  the  plain- 
tiff, covered  by  tbe  said  policy  of  Insurance 
and  substantially  and  effectually  destroying 
all  right  of  action  which  it  might  have  against 
said  company  and  therefore  and  thereby  de- 
stroying the  appellant's  right  to  subrogation, 
which  was  alleged  to  be  a  valuable  right,  be- 
cause it  was  averred,  among  other  things, 
that  tbe  principal  risk  against  which  said 
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policy  protected  the  plalntlfF  company,  was 
against  the  negligence  of  the  defendant  rail- 
way company,  and  that  the  right  of  subroga- 
tion was,  therefore,  a  substantial  and  mate- 
rial right,  and  valuable  to  appellant 

It  was  further  averred  that  the  conceal- 
ment of  the  said  release  contract  and  fall- 
ing to  disclose  the  existence  of  the  said  con- 
tract, constituted  a  fraud  on  the  part  of  the 
plaintiff,  touching  the  matter  relating  to  the 
insurance  and  the  subject  thereof,  and  ren- 
dered the  policy  void.  It  further  averred 
that  at  the  date  when  It  had  agreed  to  set- 
tle said  policy,  It  did  not  know  of  the  exist- 
ence of  this  release  and  had  no  notice  there- 
of. The  plaintiff  filed  a  supplemental  peti- 
tion in  which  it  denied  that  there  was  any 
valid  cause  of  action  against  the  railway 
company;  It  again  pleaded  the  settlement  as 
hereinabove  stated,  with  a  great  deal  of  de- 
tail. To  this  the  defendant  filed  a  supple- 
mental answer.  In  which  It  repeated  very 
much  of  the  allegations  in  its  amended  orig- 
inal answer.  The  trial  resulted  In  a  verdict 
and  Judgment  for  the  plaintiff,  on  the  25th 
day  of  April,  1907,  for  $11,352.50,  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  an- 
num from  April  1,  1906.  Appellant's  motion 
for  a  new  trial  having  been  overruled.  It 
brings  this  case  before  us  on  appeal. 

Appellant  by  appropriate  assignments  of 
error  contends  that  the  policy  for  $12,000  is- 
sued by  It  is  void,  because  at  the  time  of  its 
Issuance  It  had  no  knowledge  or  notice  that 
a  part  of  the  Insured  property  was  on  ground 
not  owned  by  the  'compress  company  in  fee 
simple,  nor  of  the  existence  of  the  contract 
between  the  compress  company  and  thh  rail- 
way company  absolving  the  latter  from  liabil- 
ity in  case  of  the  destruction  by  fire  of  the 
property  Insured  as  a  result  of  the  negligence 
of  the  railway  company,  whereby  its  right 
of  subrogation  was  destroyed,  and  that  the 
agreement  to  settle  the  loss  for  $11,352.50  was 
likewise  void,  because  It  had  no  such  notice 
at  the  time  It  agreed  to  make  the  settlement 
The  right  of  subrogation  was  a  valuable  right 
and  material  to  the  risk,  and  it  may  be  that 
If  tbe  Insurance  company  had  no  knowledge 
of  the  existence  of  the  contract  between  the 
compress  company  and  the  railway  company 
relieving  the  latter  of  liability  for  negligent- 
ly causing  tbe  destruction  of  the  subject  of 
Insurance,  and  thereby  defeating  the  right  of 
subrogation  preserved  by  the  Insurance  com- 
pany in  Its  contract  of  insurance,  the  policy 
was  voidable ;  and  if  so,  then  the  agreement 
to  settle  the  loss  may  have  also  been  void- 
able, unless  at  the  time  of  or  before  such  set- 
tlement the  Insurance  company  had  acquired 
such  Information.  The  whole  case,  then, 
largely  depends  upon  whether  at  the  time  of 
the  Issuance  of  the  policy  the  insurance  com- 
pany was  chargeable  with  knowledge  of  the 
existence  of  said  contract  between  the  com- 
press company  and  the  railway  company, 
leasing  from  the  latter  the  ground  upon  which 
a  part  of  tbe  insured  property  was  situated. 


and  releasing  tbe  railway  company  from  li- 
ability. 

The  evidence  Introduced  at  the  trial,  w« 
think,  compels  the  following  findings  of  fact: 
The  compress  plant  was  constructed  In  1893 
upon  land  owned  by  It  with  the  exception  of 
a  small  portion  of  its  platform,  which  was 
built  upon  land  owned  by  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas,  the 
use  of  which  for  the  term  of  five  years  was 
acquired  by  compress  company  under  a  con- 
tract with  the  railway  company,  by  the  terms 
of  which  the  latter  was  relieved  from  all  lia- 
bility In  the  event  the  property  of  the  com- 
press company  should  be  destroyed  by  fire 
through  the  negligence  of  the  railway  ctMn- 
pany,  and  in  1808  a  renewal  contract  of  lease 
of  the  property  was  executed  In  lien  of  the 
contract  of  1803,  Into  which  was  carried  the 
exemption  of  the  railway  company  as  con- 
tained in  the  first  contract,  and  this  contract 
was  subsisting  at  the  time  of  the  destruction 
of  the  plant  on  February  27, 1906.  After  tbe 
construction  of  tbe  plant  in  1893,  one  Kaul- 
bach,  who  was  then,  and  has  contlnuonsly 
since  then  been,  tbe  agent  of  tbe  insurance 
company,  upon  verbal  application  of  the  com- 
press company  issued  a  policy  of  Insurance, 
insuring  the  compress  property  against  loss 
by  fire  for  the  period  of  one  year  from  Its 
date  and  upon  tbe  expiration  of  that  policy 
Issued  another  to  cover  a  like  period  of  time, 
and  so  on  from  year  to  year  up  to  the  issu- 
ance of  the  policy  which  was  In  force  at  the 
time  of  the  fire  which  destroyed  the  property 
insured.  During  all,  or  a  portion  of,  this  time 
Kaulbach  was  a  director  of  the  compress 
company,  and  while  acting  as  such  director 
he  acquired  knowlMge  of  the  contract  ex- 
empting the  railway  company  from  liability, 
and  of  the  fact  that  a  part  of  the  plant  was 
npon  leased  ground,  and  at  the  times  he  is- 
sued the  various  policies  of  Insurance,  and  es- 
pecially at  the  time  he  issued  the  iwlicy  which 
was  in  force  at  the  time  of  tbe  fire,  be  knew 
and  was  conscious  of  said  contract  of  ex- 
emption and  of  the  lease  from  the  railway 
company  of  a  part  of  the  land  occupied  by 
tbe  compress.  Appellant,  to  escape  the  ef- 
fect of  the  knowledge  of  its  agent  Kaulbach, 
insists  that  as  bis  knowledge  was  acquired 
while  acting  as  director  of  the  compress  com- 
pany, and  not  while  acting  In  t)ie  scope  of 
his  agency  or  while  in  tbe  discharge  of  any 
dnty  owing  to  his  prlndpa),  his  knowledge 
was  not  such  as  to  be  binding  upon  the  in- 
surance company,  and  has  cited  several  cas- 
es in  support  of  this  contention. 

It  seems  to  be  a  generally  well-recognized 
principle  that  the  principal  Is  not  chargeable 
with  notice  of  such  facts  as  come  to  the 
knowledge  of  his  agent  whilst  engaged  in  a 
transaction  with  which  the  principal  has  no 
concern.  One  of  tbe  reasons  up<m  which  the 
rule  rests  is  that  when  the  agent  Is  under  ob- 
ligations to  communicate  his  knowledge  to 
his  employer,  the  latter  Is  bound,  because  if 
the  agent  has  done  bis  duty  he  has  imparted 
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the  Information;  and  If  be  has  not,  the  party 
who  trusted  him  is  the  one  to  suffer  for  his 
neglect  Another  reason  given  for  the  mle 
is  that  facts  learned  In  one  transaction  by  a 
party  are  not  presumed  to  be  present  In 
his  mind  when  engaged  in  a  totally  different 
transaction.  The  law  does  not  presume  that 
what  Is  once  known  will  always  be  present 
In  the  memory.  Kauffman  t.  Robey,  60  Tex. 
311,  48  Am.  Rep.  264.  But  we  have  been 
cited  to  no  case,  and  we  have  been  unable  to 
find  one,  which  holds  that  where  an  agent  of 
an  insurance  company  has,  while  acting  with- 
out the  scope  of  his  agency,  acquired  infor- 
mation materially  affecting  risks  undertak- 
en in  contracts  of  insurance  thereafter  exe- 
cutes a  policy  of  insurance  with  such  knowl- 
edge present  in. bis  mind  and  fully  conscious 
thereof,  his  principal  will  not  be  chargeable 
therewith  and  bound  thereby.  But  it  is  suffi- 
cient that  at  the  time  of  the  Issuance  of  the 
poHcy  the  agent  knew,  no  matter  from  what 
source  his  information  was  derived,  that  the 
condition  was  Inconsistent  with  the  facts. 
Here,  we  are  presented  with  a  state  of  facts 
showing  that  appellant,  in  executing  the  poli- 
cy, reserved  the  right  of  subrogation  of  any 
claim  for  damages  of  the  insured  against 
any  one  whom  the  Insurer  might  claim  was 
responsible  for  the  loss,  knowing,  when  it  did 
-so,  that  the  Insured  had  waived  any  claim  it 
might  have  against  the  railway  company  in 
case  the  latter  should  be  responsible  for  the 
loss.  In  Insurance  Company  v.  Ende,  65  Tex. 
123,  our  Supreme  Court,  speaking  through 
Judge  Stayton,  says:  "To  deliver  a  policy 
with  full  knowledge  of  the  facts  upon  which 
Its  validity  may  be  disputed  and  then  to  in- 
sist upon  these  facts  upon  grounds  of  avoid- 
ance Is  to  attempt  a  fraud.  This  the  courts 
will  neither  aid  nor  presume,  and  when  the 
aKernative  is  to  find  this  or  find  that,  in  ac- 
cordance with  honesty  and  fair  dealing,  there 
was  an  intent  to  waive  the  known  ground  of 
avoidance,  they  will  choose  the  latter.  Such 
an  issue  is  tantamount  to  an  assertion  that 
the  policy  is  valid  at  the  time  of  delivery  and 
is  a  waiver  of  the  known  ground  of  invalidi- 
ty," citing  May  on  Insurance,  {  497.  In  sup- 
port of  the  same  proposition  judge  Stayton 
quotes  as  follows:  "The  insurer  is  estopped 
from  setting  up  the  breach  of  any  condition  of 
the  policy  when  at  the  time  of  its  issue  it 
knew  that  the  condition  was  inconsistent 
with  the  facts,  and  the  assured  had  been  guil- 
ty of  no  fraud.  *  *  • "  Wagner  v.  Insur- 
ance Co.,  92  Tex.  555,  60  S.  W.  569,  was  a 
case  In  which  the  Insurance  company  sought 
to  avoid  liability  on  its  policy  of  Insurance 
because  the  interest  of  the  plaintiffs  in  the 
property  insured  was  not  truly  stated  In  the 
I)oHcy.  It  was  shown  by  the  evidence  that 
the  agent  of  the  Insurance  tympany  knew 
when  he  issued  the  policy  that  the  insured 
were  not  the  sole  owners  of  the  property  and 
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that  the  policy  did  not  truly  state  their  inter- 
est in  it  Judge  Brown,  in  delivering  the 
opinion  of  the  court,  after  quoting  from  the 
opinion  in  Insurance  Company  v.  Ende,  says: 
"We  therefore  hold  that  when  Tobin  (the 
agent)  issued  the  policy  in  the  name  of  Wag- 
ner &  Chabot,  with  a  knowledge  of  the  own- 
ership and  title  of  the  property,  insured,  be, 
for  the  company,  waived  the  provision  relied 
upon  which  would  avoid  the  contract,  be- 
cause those  provisions  are  entirely  Inconsist- 
ent with  an  honest  intention  on  the  part  of 
the  insurance  company  to  make  a  valid  con- 
tract. After  such  a  contract  has  been  execut- 
ed and  delivered  by  an  agent,  with  the  ample 
powers  which  were  conferred  upon  Tobln, 
the  premium  received  and  appropriated  by 
the  company,  and  after  the  assured  tn  reli- 
ance upon  the  validity  of  the  contract,  has 
suffered  a  loss  without  fault  on  his  part,  the 
courts  will  not  hear  the  insurance  company 
say  that  it  knowingly  made  and  delivered  to 
the  assured  what  it  knew  at  the  time  to  be  an 
invalid  policy,  and  that  therefore  it  is  not 
liable  for  the  loss  sustained."  Insurance 
Company  v.  Cummings,  98  Tex.  115,  81  S.  W. 
706,  was  also  a  case  in  which  the  Insurance 
company  sought  to  escape  liability  on  the 
ground  that  the  title  of  the  property  insured 
was  not  truly  stated  in  the  policy,  and  our 
Supreme  Court,  reiterating  the  doctrine  laid 
down  in  the  cases  before  cited,  held  that  it 
was  admissible  to  show  knowledge  on  the 
part  of  the  agent,  at  the  time  of  the  Issu- 
ance of  the  policy,  of  the  true  state  of  the 
ownership  by  proof  of  general  reputation. 
See  same  case  In  95  S.  W.  48, 16  Tex.  Ct  Rep. 
280,  opinion  by  Associate  Justice  Reese. 

In  the  present  case  It  was  shown  by  the 
testimony  of  the  agent,  Kaulbach,  that  he 
knew  of  the  contract  of  exemption  of  the 
railway  company  from  Mablllty  and  of  the 
fact  that  a  part  of  the  property  insured  was 
on  leased  ground  and  that  at  the  time  of  the 
issuance  of  the  policy  In  force  at  the  time  of 
the  fire,  he  testified:  "I  knew  that  the  prop- 
erty was  leased  In  the  same  way  and  occu- 
pied In  the  same  way."  This  testimony  was 
undisputed.  Therefore  the  Insurance  com- 
pany must  be  held  to  have  known  the  facts 
at  the  time  it  issued  the  policy  and  made  the 
settlement  sued  on. 

As  no  other  verdict  and  judgment  could 
have  been  rendered  under  the  undisputed 
facts  than  one  In  favor  of  appellee,  any  er- 
ror that  may  have  been  committed  by  the. 
trial  court  In  its  charge  In  chief,  or  the  giv- 
ing or  refusing  of  special  charges,  or  In  sus- 
taining exceptions  to  appellanfs  cross-bill 
bringing  the  railway  company  into  the  case 
as  party  defendant,  are  Immaterial  and  barm- 
less. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 
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HARRIS  T.  HARRIS.* 

(Court  of  Civil  Appeals  of  Texas,     April  11, 

1908.     Rehearing  Denied  April  21,  1908.) 

1.  Appeax — Pbesebvation  of  Gbound  of  Rx- 
viEW— Necessity  fob  Timely  Objection. 

Under  rules  of  the  district  court,  rule  66 
(67  S.  W.  xxv),  providing  that  a  cause  submit- 
ted for  trial  to  the  judge  on  the  law  and  facts 
shall  be  determined  and  judgment  rendered  dur- 
ing the  term,  and  two  days  before  the  end  there- 
of, if  submitted  one  day  before  that  time,  a  vio- 
lation of  the  rule  would  be  ground  for^versal 
upon  objection  made  before  announcement  of 
judgment,  if  that  fact  or  the  lack  of  opportunity 
to  object  is  shown  by  the  bill  of  exceptions ; 
but  one  cannot  sit  by  and  speculate  on  the 
chances  of  a  favorable  judgment,  permit  rendi- 
tion of  judgment  in  violation  of  the  rule,  and 
then  take  advantage  of  it  if  the  judgment  is  ad- 
verse. 

2.  Same— Recobd— Mattebs  to    be   Shown— 
Time  of  Objection. 

In  case  of  a  violation  of  the  rule,  an  ap- 
pellant must  clearly  show  by  the  record  that  ob- 
jpctioD  was  made  before  rendition  of  judgment, 
or  that  he  had  no  opportunity  to  do  so.  and 
repel  any  presumption  of  a  speculation  on  the 
charges  of  a  favorable  judgment. 

3.  Exceptions,    Biu,  of  —  Constbuction  — 
Sufficiency— Time  of  Objection. 

Where  a  bill  of  exceptions  recites  the  ren- 
dition of  judgment  on  the  last  day  of  the  term 
under  circumstances  constituting  a  violation  of 
the  court  rules,  "to  which  action  defendant  ob- 
jected in  open  court,  and  here  and  now  in  open 
court  objects,"  etc.,  it  does  not  show  that  the 
objection  was  made  before  the  judgment  was 
rendered,  and  is  insufficient  to  warrant  reversal, 
t.  Appeal— Review  —  Presumptions  —  Con- 
ditions Justifying — Judgment  Rendebed. 

Where  an  objection  before  rendition  of 
tudgment  would  have  warranted  reversal,  but 
not  if  made  after  judgment,  and  the_  bill  of  ex- 
ceptions does  not  show  when  the  objection  was 
made,  it  will  be  presumed  in  support  of  the  cor- 
rectne.ss  of  the  trial  court's  action  that  the  ob- 
jection was  not  made  until  after  judgment,  and 
that  the  judgment  would  not  have  been  render- 
ed if  timely  objection  had  been  made,  especially 
where  the  "bill  of  exceptions  is  prepared  by  ap- 
pellant's counsel. 

Appeal  from  District  Court,  Gregg  Coun- 
ty;   R.  B.  Levy,  Judge. 

Action  by  W.  E.  Harris  against  M.  A.  Har- 
ris. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    A£3rmed. 

Howard  &  Cunnlogbam  and  E.  M.  Bram- 
lette,  for  appellant.  Turner  &  Campbell,  for 
appellee. 

REESE,  J.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiff  in  a  divorce 
case.  The  canse  was  tried  by  tbe  court 
wltbout  a  Jury.  It  was  submitted  May  3, 
1907,  and  taken  under  advisement,  and  judg- 
ment thereafter  rendered  and  entered  on 
3une  l^t,  which  was  tbe  last  day  of  the  term. 

Tbere  Is  no  statement  of  facts  nor  conclu- 
sions of  law  or  facts  in  tbe  record.  The 
sole  question  presented  is  the  alleged  error 
In  rendering  judgment  on  the  last  day  of 
the  term,  the  cause  having  been  submitted 
more  than  three  days  before.  In  violation  of 
rule  66  (67  S.  W.  xxv).  It  does  not  appear, 
nor  Is  it  claimed  by  appellant,  that  she  has 
suffered  any  special  Injury  or  prejudice  by 


the  actl<m  of  tbe  court  No  objection  was 
made  to  tbe  court's  taking  the 'case  under  ad- 
visement nor  to  tbe  long  delay  in  rendering 
Judgment,  and  no  effort  was  made  to  bave 
the  court  render  judgment  at  an  earlier  day. 
It  is  recited  in  the  judgment  that  "defendant 
excepts  to  tbe  judgment";  but  this  was  a 
m«re  formal,  and  though  usual,  unnecessary, 
exception  to  the  judgm^it  itself.  Tbere 
appears  in  tbe  record  tbe  following  bill  of 
exceptions:  "The  said  case  being  submitted 
on  the  law  and  facts  to  tbe  court  on  Che  3d 
day  of  May,  A.  D.  1907,  and  the  same  being 
under  advisement  of  tbe  court  for  more  than 
two  days,  the  court  took  up  and  rendered 
bis  decision  in  said  case  on  tbe  last  day  of 
said  term  of  court,  to  which  action  defendant 
objected  in  open  court,  and  here  and  now  in 
open  court  objects  and  tenders  this  tbeir  bill 
of  exceptions  No.  1,  and  prays  that  tbe  same 
may  be  examined,  signed,  and  by  tbe  court 
approved  and  ordered  filed  as  part  of  tbe 
record  in  this  cause."  Wblcb  was  approved 
and  filed  on  June  Ist. 

Appellant  also  made  a  motion  for  new 
trial,  one  of  the  grounds  of  which  was  the 
error  of  tbe  court  in  rendering  judgment 
on  tbe  last  day  of  tbe  term,  and  took  a  bill 
of  exceptions  to  tbe  order  overruling  tbe 
motion.  Rule  66  for  tbe  district  court  Is  as 
follows:  "A  cause  that  baa  been  submitted 
for  trial  to  the  Judge  on  the  law  and  facts 
Bh&U  be  determined  and  Judgment  rendered 
therein  during  the  term  at  which  it  has  been 
submitted,  and  at  least  two  days  before  the 
end  of  the  term,  if  It  has  been  tried  and 
submitted  one  day  before  that  time,  unless  it 
is  continued  after  such  submission  for  trial, 
by  tbe  consent  of  tbe  parties  placed  on  the 
record,  and  in  such  event  a  statement  of  facta 
and  bills  of  exception  shall  be  prepared  and 
filed  upon  a  request  In  writing  by  either  par- 
ty." We  agree  with  tbe  contention  of  appel- 
lant that  a  violation  of  this  rule  would  b« 
ground  for  reversal,  whether  any  special  prej- 
udice or  Injury  Is  shown  to  bave  resulted  to 
appellant  thereby  or  not;  but  to  have  this 
effect  it  must  ap])ear  that  timely  objection 
was  made  and  exception  taken.  Tbe  delay 
In  rendering  Judgment  in  this  case  after  sub- 
mission appears  to  have  been  unreasonable; 
but  no  objection  was  interposed  to  tbe  court's 
action  In  taking  the  case  under  advlBement. 
nor  was  any  attempt  made  to  have  tbe  court 
render  Judgment  at  an  earlier  date.  This, 
however,  would  not  have  prejudiced  appel- 
lant's rights  If  It  appealed  that  specific  ob- 
jection was  made  to  the  rendition  of  tbe 
Judgment  on  tbe  last  day  of  tbe  term  b^ore 
the  judgment  was  in  fact  rendered.  Appel- 
lant could  not  sit  by  and  allow  tbe  judgment 
to  be  rendered  without  objection,  and  then 
make  her  objection  after  she  discovered  tbat 
the  judgment  was  adverse  to  her.  She 
could  not  thus  speculate  upon  the  chances 
of  a  Judgment  favorable  to  herself,  and,  find- 
ing that  it  was  advise  make  an  objection 
wblcb  would  not  have  been  made  it  the  Judg- 


*AppUcation   tor  writ  of  error  dismissed  by  Supreme  Court  for  want  of  jurisdiction. 
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ment  bad  been  In  ber  favor.  It  must  appear 
tbat  tbe  rendition  of  any  judgment  for  tbe 
reasons  Indicated  was  objected  to,  and  not 
tbe  rendition  of  an  adverse  judgment  only. 
If  the  bill  of  exceptions  taken  bad  sbown 
tbat  appellant.  In  fact,  before  tSie  judgment 
was  announced,  bad  objected  to  tbe  rendi- 
tion of  any  judgmraat,  or  tbat  sbe  bad  not 
opportunity  to  do  so,  we  tblnk  It  would  bave 
required  a  reversal  of  the  Judgment.  Camo- 
ron  y.  Xburmond,  56  Tex.  26.  But  appellant 
would  be  required  to  show  clearly  that  tbe 
objection  was  made  before  the  rendition  of 
tbe  Judgment,  or  that  she  had  not  bad  op- 
portunity to  so  object,  and  to  repel  any  pre- 
sumption tbat  she  speculated  upon  the  chance 
of  a  judgment  In  her  favor,  by  reserving  ber 
objection  until  apprized  by  the  rendition  of 
tbe  Judgment  tbat  it  was  adverse.  It  does 
not  appear  from  the  bill  of  exception  that 
this  was  done.  It  is  an  entirely  reasonable 
construction  of  the  language  of  the  bill  that 
tbe  objection  was  not  made  until  after  the 
rendition  of  tbe  Judgment,  and  In  support  of 
tbe  correctness  of  the  action  of  the  court 
we  must  presume  that  such  was  tbe  case,  the 
contrary  not  appearing.  Tbe  bill  of  excep- 
tions was  prepared  by  appellant's  counsel. 
If  it  was  a  fact  that  the  objection  was  made 
to  the  rendition  of  any  judgment  Interposed 
before  tbe  same  was  in  fact  rendered,  or 
that  sbe  bad  not  bad  opportunity  to  make 
such  objection,  it  should  bave  been  clearly  so 
stated.  We  must  presume  that.  If  this  bad 
been  done,  tbe  court  would  not  Imve  render- 
ed the  judgment  on  tbe  last  day  of  the  term. 

Tbe  asAignmeuts  of  error  are  overruled, 
and  tbe  judgment  affirmed. 

Affirmed. 


GT.TST  FEIST  CO.  t.  ALBBRTTPE  CO. 

<  Court  of  Civil  Appeals  of  Texas.     April  17, 
1908.    Rehearing  Denied  May  7,  190&) 

CONTBACTS— LEGALITT— "OONSPIBACT    IN    BK- 
8TBAINT  or   TBADE." 

A  contract  for  tlie  manufacture  and  sale  of 
souvenir  albums  according  to  a  scbedale  and 
order  of  arrangement  of  views  of  a  city,  which 
stipulates  that  the  buyer  shall  have  the  excla- 
nre  control  and  re-sale  of  the  albums  in  the 
city,  is  within  the  anti-trust  law  of  1903  (Laws 
1903,  p.  119,  c.  94),  prohibiting  conspiracies  in 
restraint  of  trade,  and  declaring  that  an  agree- 
ment by  two  or  more  persons  engaged  in  buying 
and  selling  any  article  of  merciiandise  to  refuse 
to  buy  from  or  sell  to  any  other  person  any  arti- 
cle of  merchandise  shall  constitute  a  "conspiracy 
in  'restraint  of  trade,"  and  neither  party  can 
invoke  tbe  aid  of  tbe  courts  in  enforcing  it. 

Appeal  from  Galveston  County  Court;  O. 
E.  Mann,  Judge. 

Action  by  Adolpb  Wltteman,  under  the 
name  of  the  Albertype  Company,  against 
Gust  Feist,  under  tbe  name  of  the  Gust  Feist 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  dismissed. 

James  B.  &  Charles  J.  Stubbs,  for  appel- 
lant   Geo.  Q.  McCracken,  for  appellee. 


McMEANS,  J.  Adolph  Wltteman,  under 
the  name  of  "the  Albertype  Company,"  sued 
Gust  Feist,  under  the  name  of  "Gust  Feist 
Company,"  for  $376,  the  purchase  price  of  cer- 
tain albums  containing  views  of  tbe  city  of 
Galveston  sold  by  tbe  former  to  the  latter. 
Defendant  answered  by  general  denial,  and 
specially  alleged,  under  oath,  that  by  a  con- 
tract In  writing  plalntifT  agreed  to  make  and 
deliver  to  appellant  2,000  souvenir  albums 
according  to  an  agreed  schedule  and  order  of 
arrangement  of  tbe  views,  and  alleged  appel- 
lee's breach  of  tbe  contract,  in  regard  to  the 
schedule,  and  further  pleaded  that  by  said 
contract  It  was  understood  and  agreed  tbat 
appellant  should  have  the  exclusive  control 
and  sale  of  said  albums,  and  tbat  appellee 
bad  breached  this  part  of  tbe  contract  by 
selling  albums  containing  In  part  tbe  same 
views  to  another  party  In  Galveston ;  that  by 
reason  of  tbe  breach  In  tbe  particulars  in- 
dicated the  albums  were  not  as  attractive 
and  did  not  find  as  ready  sale  as  they  would 
had  the  contract  as  to  the  order  of  arrange- 
ment of  the  views  been  followed,  and  because 
of  tbe  lack  of  attractiveness,  and  because  of 
tbe  sale  to  other  parties  in  Galveston  of  sim- 
ilar albums,  thereby  affording  competition  in 
tbe  selling  price,  appellant  could  not  sell  for 
the  prices  be  would  otherwise  have  obtained, 
and  could  not  make  as  large  a  profit  as  be 
otherwise  would  have  made,  whereby  he 
claims  to  have  been  damaged,  and  alleged 
bis  damages  by  way  of  cross-bill  at  $600. 
Tbe  case  was  tried  without  a  Jury,  and  tbe 
court  Ignoring  appellant's  claim  for  damages 
rendered  judgment  for  appellee  for  $375,  tbe 
contract  price  of  the  albums,  and  for  costs. 
Appellant  moved  for  a  new  trial,  setting  up 
as  one  of  the  grounds  of  bis  motion  that  tbe 
contract  was  Illegal,  because  in  violation  of 
the  antl-trnst  laws  of  this  state;  and,  a  new 
trial  being  refused,  brings  this  case  before 
us  on  appeal.     , 

By  bis  first  assignment  of  error  appellant 
contends  that  tbe  court  In  rendering  Judgment 
In  favor  of  appellee  erred,  because  the  con- 
tract entered  into  being  for  tbe  exclusive  sale 
of  the  albums,  and  for  the  purpose  of  de- 
stroying competition  and  to  enable  tbe  appel- 
lant to  control  the  price  to  be  charged  by 
talm  therefor,  was  In  violation  of  the  anti- 
trust laws  of  Texas.  He  urges  tbat  such  a 
contract  was  void,  hence  the  vendor  could  not 
maintain  a  suit  thereon  to  recover  tbe  price 
of  goods  Bold  in  pursuance  thereof.  While 
appellant  pleaded  the  fact  that  the  contract 
gave  him  the  exclusive  right  to  sell  tbe  al- 
bums and  sought 'damages  because  of  appel- 
lee's breach  In  this  regard.  It  Is  worthy  of 
note  that  he  did  not  seem  to  observe  the  tur- 
pitude involved  In  such  a  transaction  until 
the  trial  court  refused  to  allow  him  damages 
In  a  sum  much  greater  than  the  contract  price 
of  the  views.  Nowhere  In  his  pleadings  Is 
the  anti-trust  law  invoked,  and  in  liis  motion 
for  new  trial,  after  the  court  had  refused  to 
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allow  his  large  claim  tor  damages,  does  he 
for  the  first  time  awake  to  the  fact  that  In 
making  such  a  contract,  which  the  evidence 
shows  he  demanded  for  his  own  protection 
and  gain,  both  he  and  the  appellee  had 
violated  and  were  amenable  to  the  criminal 
laws  of  this  stat&  The  evidence  shows  that 
bj  the  terms  of  the  contract  appellant  was 
to  have  the  exclusive  sale  of  the  albums  in 
Galveston,  and  the  effect  of  this  was  that 
appellee  would  sell  to  no  one  else.  The  evi- 
dence showed  that  this  character  of  contract 
was  demanded  by  Gust  Feist  in  order  to  sti- 
fle competition,  and  he  claims  in  bis  testi- 
mony that  but  for  the  violation  of  that  prom- 
ise he  could  have  readily  sold  all  of  the  al- 
bums to  tourists  and  visitors  enjoying  the 
hospitality  of  Galveston  at  a  profit  approxi- 
mating nearly  200  per  cent,  whereas  by  rea- 
son of  such  violation  he  had  to  content  him- 
self with  one  100  per  cent  profit  However 
that  may  be,  this  court  cannot  make  the  law 
to  fit  the  apparent  justness  of  the  particular 
case,  nor  has  it  the  power  to  soften  its  rigors 
because  of  the  seeming  harshness  arising 
from  its  application,  but  it  Is  oar  clear  duty 
to  construe  the  law  as  it  is  written.  The  con- 
tract sued  on  was  made  in  1906,  so  that  if 
it  was  in  violation  of  our  anti-trust  laws  it 
fell  under  the  ban  of  the  act  of  1903  (Laws 
1903,  p.  119,  c.  94).  Section  4  of  that  act  pro- 
vides: "All  •  *  ♦  conspiracies  in  restraint 
of  trade  as  herein  defined,  are  hereby  pro- 
hibited and  declared  to  be  illegal.**  Section 
3  provides:  "That  either  or  any  of  the  fol- 
lowing acts  shall  constitute  a  conspiracy  In 
restraint  of  trade:  (1)  Where  any  two  or 
more  persons,  firms,  corporations,  or  associa- 
tions of  persons  who  are  engaged  in  buying  or 
selling  any  article  of  merchandise,  produce 
or  commodity,  enter  into  an  agreement  or  un- 
derstanding to  refuse  to  buy  from  or  sell  to 
any  other  person,  firm  or  corporation  or  asso- 
ciation of  persons  any  article  of  merchandise, 
produce  or  commodity."  Frem  Its  terms  the 
contract  appears  to  come  within  the  prohibi- 
tion of  this  statute.  Norton  v.  Thomas  (Tex. 
Sup.)  91  S.  W.  780;  Pasteur  Vaccine  C!o.  v. 
Burkey,  22  Tex.  Civ.  App.  232,  54  S.  W.  804. 
The  case  first  cited  was  one  where  on  a  sale 
on  credit  of  certain  whisky  the  vendor  agreed 
that  he  would  not  sell  to  any  one  other  than 
the  purchaser  the  same  brand  in  the  three 
cities  in  which  the  purchaser  was  engaged  in 
business  until  the  buyer  had  closed  out  his 
purchase.  On  a  suit  for  the  price  of  the 
whisky  brought  by  the  seller,  the  buyer  plead- 
ed that  the  contract  was  within  the  provi- 
sions of  the  anti-trust  law  of  1899  (Laws  1899, 
p.  246,  c.  146),  and  therefore  void.  The  Su- 
preme Court  In  answering  a  question,  certi- 
fied by  this  court  stated  the  provisions  of 
the  various  sections  of  the  act  of  1899,  so  far 
as  applicable  to  the  facts,  and  as  to  section 
6  we  quote  the  lang^uage  of  the  court:  "Sec- 
tion 6  makes  it  unlawful  for  persons  engaged 
in  buying  and  selling  articles,  etc.,  to  enter 
Into  any  pool,  trust  agreement  etc.,  'to  con- 


trol or  limit  the  trade  in  such  article,'  etc., 
'or  to  limit  competition  in  such  trade  by  re- 
fusing to  biiy  from  or  sell  to  any  other  per- 
son or  corporation  any  such  article,'  etc.,  for 
the  reason  that  such  other  person  or  cor- 
poration Is  not  a  member  of  or  a  party  to 
such  pool,  agreement'  etc." 

It  will  be  observed  that  section  6  above  re- 
ferred to  is  almost  identical  in  substance  with 
section  8  of  the  act  of  1903,  with  the  excep- 
tion of  the  language  contained  in  the  conclud- 
ing part  of  section  6,  "for  the  reason  that 
such  other  person  or  corporation  is  not  a 
member  of  or  a  party  to  such  pool,  trust 
agreement,  etc.,"  this  provision  not  having 
been  carried  into  the  act  of  1903.  The  Su- 
preme Court  in  holding  that  the  facts  of  that 
case  did  not  bring  it  within  the  provisions  of 
the  act  of  1899,  then  goes  on  to  say:  "The 
sixth  section  might  apply  to  the  case  but  for 
the  requirement  that  the  pool,  agreement  etc., 
to  limit  trade  or  competition  therein  by  a 
refusal  to  sell  to  others  beside  parties  to  the 
arrangement  must  be  for  the  reason  that  such 
others  are  not  parties  to  It"  This  require- 
ment, as  we  have  above  stated,  was  omitted 
from  the  act  of  1903 ;  hence  the  facts  of  this 
case  come  fairly  within  Its  provisions. 

The  parties  in  making  the  contract  violat- 
ed the  law  prohibiting  conspiracies  in  re- 
straint of  trade,  and  stand  in  pari  delicto. 
Appellee  cannot  Invoke  the  aid  of  the  courts 
in  enforcing  his  Illegal  contract  nor  will  the 
courts  afford  appellant  a  remedy  tor  its 
breach.  The  judgment  of  the  court  below 
is  reversed,  and  the  cause  dismissed. 

Reversed  and  dismissed. 


'PARRISS  et  al.  v.  HUOHEa* 

(Court   of  Civil   Appeals   of  Texas.     April  1, 
1906.    Rehearing  Denied  May  6,  1906.) 

Homestead  —  Contract   to    Oontet  —  Mab- 
BiAOE  OF  Grantor— Rights  of  Wme. 

Where  a  single  man  contracted  to  sell  and 
convey  his  homestead  and  thereafter  married, 
the  homestead  rights  of  the  wife  in  the  land 
were  gobordlnate  to  the  contract  irrespective 
of  whether  or  not  she  had  notice  of  the  contract 
before  the  marriage. 

Appeal  from  District  Court  Travis  County; 
George  Calhoun,  Judge. 

Action  by  C.  L.  Hughes  against  A.  Parriss 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

G.  L.  Hughes  brought  this  suit  against  A. 
Parriss  and  his  wife  upon  a  written  cpn- 
tract  for  the  conveyance  of  a  tract  of  land 
and  certain  personal  property.  The  defend- 
ants, in  addition  to  exceptions  and  a  general 
denial,  pleaded  bcMnestead  rights  In  the  land. 
The  trial  court  held  against  the  plea  of  home- 
stead, and  held  that  the  plaintiff  was  entitled 
to  recover,  and  rendered  judgment  for  him  for 
the  land,  conditioned  upon  his  paying  into 
the  registry  of  the  court  ^,500,  and  execut- 
ing five  promissory  notes  for  $500  eacb,  pay- 
able to  the  defendant  A.  Parriss,  and  in  sc- 
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cordance  ivlth  tbe  contract  between  tbem. 
The  defendants  have  appealed.  Tbe  trial 
Judge  filed  conclusions  of  fact,  all  of  wbicta 
are  sustained  by  testlmonj,  and  are  as  fol- 
lows: 

"That  on  the  8th  day  of  November,  1906, 
the  defendant  A.  Parrlss  was  a  single  man 
and  the  owner  of  one  hundred  acres  of  land, 
situated  near  Creedmoor,  in  Travis  county, 
Texas,  as  described  in  plalntifTs  petition, 
and  one  span  of  mules,  one  mare,  one  wagon, 
and  about  SOO  bushels  of  com  on  said  farm; 
that  said  land  was  all  the  land  owned  by  said 
A.  Parrlss  at  the  time  of  tbe  execution  of 
said  contract.  That  on  the  said  5th  day  of 
November,  1906,  tbe  said  A.  Parrlss  entered 
Into  a  contract  in  writing  with  the  plaintiff, 
C.  L.  Hughes,  for  tbe  sale  and  transfer  of 
said  100  acres  of  land,  and  the  aforesaid  per- 
sonal property,  which  contract  la  writing 
was  as  follows:  'State  of  Texas,  County  of 
Travis.  This  article  of  agreement,  this  day 
made  and  entered  Into  between  A.  Parrlss 
and  C.  L.  Hughes,  both  of  Travis  county,  Tex- 
as, witnessetb:  A.  Parrlss  agrees  to  sell  and 
C.  L.  Hughes  agrees  to  buy  tbe  farm  of  said 
A.  Parrlss,  consisting  of  one  hundred  (100) 
acres  of  land  near  Creedmoor,  together  with 
bis  span  of  mules,  wagon,  tools,  com,  cane, 
and  one  mare,  and  so  on,  the  consideratioa 
being  a  round  sum  of  |5,000  payable  as,  viz., 
as  much  as  $2,500  in  cash,  at  the  option  of 
said  Parrlss,  and  the  remaining  $2,Ei00  pay- 
able In  five  notes  of  $600  each,  payable  on  or 
before  one,  two,  three,  four,  and  five  years 
after  date,  with  Interest  at  six  per  cent  from 
date.  Interest  payable  annually.  Said  Par- 
rlss to  have  tiie  right  to  reserve  tbe  mare 
above  mentioned  at  $50.  If  so,  the  consider- 
ation to  be  $4,960  for  land  and  other  proper^ 
ty.  Said  Parrlss  agrees  to  fnralsh  an  ab- 
stract of  title  to  the  land  brought  up  to  date, 
and  to  furnish  good  and  sufficient  title  to 
same.  A.  Parrlss  also  hereby  acknowledges 
receipt  of  $100  cash,  paid  by  said  Hughes  In- 
to the  bands  of  T.  H.  Davis,  said  $100  to  be 
held  by  said  T.  H.  Davis  for  A.  Parrlss  pend- 
ing the  examination  and  approval  of  title  by 
counsel  for  said  Hughes;  this  contract,  of 
coarse,  being  subject  to  approval  of  title  by 
counsel  of  said  Hughes.  The  deed,  etc.,  to 
consummate  the  deal  to  be  fixed  up  as  soon 
as  possible  and  practicable.  Said  Parrlss  al- 
so to  give  possession  by  December  1,  1906. 
In  witness  of  the  above,  we  have  hereunto 
set  our  bands  at  Creedmoor,  Texas,  this  No- 
vember 5tb,  1906.  Witnesses:  [Signed] 
John  G.  Ross.  [Signed]  T.  H.  Davis.  [Sign- 
ed] A.  Parrlss.  [Signed]  G.  L.  Hughes.' 
That  at  tbe  time  of  tbe  execution  of  said 
contract,  it  was  agreed  and  understood  by  the 
parties  that  the  five  notes  described  in  said 
contract  were  awarded  to  be  secured  by  a 
vendor's  Hen  upon  tbe  100  acres  of  land  de- 
scribed in  pl'aintlfTs  petition  and  contracted 
to  be  sold  to  plaintiff  in  said  written  con- 
tract;, that,  after  entering  into  said  contract 
in  writlag  with  the  plaintiff,  tbe  said  defend- 


ant A.  Pan-iss  married  tbe  defendant  Bimlly 
Parrlss;  that,  at  the  time  of  the  execution  of 
the  above  contract,  tbe  defendant  A.  Parriss 
was  the  sole  owner  of  said  property  describ- 
ed in  said  contract,  and  was  a  single  man, 
and  the  defendant  Emily  Parrlss  bad  no 
right,  title,  or  Interest  in  and  to  any  of  said 
property,  personal  or  real;  that  before  the 
marriage  of  the  defendants,  A.  Parrlss  and 
Emily  Parriss,  and  after  tbe  execution  of 
said  contract,  tbe  plaintiff  informed  the  said 
Emily  Parriss  of  tbe  contract  in  writing  made 
between  plaintiff  and  tbe  defendant  A.  Par- 
riss; that  after  the  execution  of  the  afore- 
said contract  tbe  plaintiff  got  an  abstract  of 
title  to  the  land  and  had  his  attorney  to  pass 
upon  the  same,  and  told  the  defendant  A. 
Parriss  that  be  was  ready  to  dose  the  deal, 
and  tendered  the  money  to  the  said  defend- 
ant A.  Parriss;  the  said  A.  Parriss  Inform- 
ed plaintiff  that  he  was  sick,  but  that  as 
soon  as  he  could  do  so  he  would  go  to  town 
and  close  tbe  deal,  at  which  time  the  defend- 
ant Emily  Parrlss  was  present." 

Z.  T.  Fulmore,  for  appellants.  Sanbo  & 
Shelton,  for  appellee. 

KEY,  J.  (after  stating  the  facts  as  above). 
The  first  assignment  of  error  presented  in  ap- 
pellants' brief  asserts  that  the  court  erred  in 
holding,  as  a  matter  of  law,  that  the  home- 
stead rights  of  Emily  Parrlss  were  subordi- 
nate to  tbe  right  and  prior  claim  of  plaintiff, 
Hughes,  under  his  contract  of  date  November 
6, 1906.  But  one  preposition  is  submitted  un- 
der that  assignment,  which  is  as  follows: 
"Equity  will  not  decree  specific  performance 
of  a  contract  by  a  party  who  was  not  a  par- 
ty to  the  contract,  nor  compel  the  wife, 
against  her  consent,  to  convey  away  the  home- 
stead." This  proposition  might  be  answered 
with  the  statement  that  the  decree  in  this 
case  Is  not  a  decree  for  specific  performance 
as  against  Mrs.  Parrlss;  it  does  not  compel 
her  to  convey  any  projierty'or  sign  any  pa- 
per. However,  it  does  adjudicate  the  ques- 
tion of  homestead,  and  holds  that  her  home- 
stead right  is  subordinate  to  appellee's  right 
to  the  land  secured  to  him  by  tbe  contract 
of  November  5, 1906;  and  we  have  considered 
that  question,  and  reached  the  conclusion  tliat 
tbe  ruling  Is  correct.  At  the  time  the  con- 
tract was  made  A.  Parriss  was  a  single  man; 
and,  therefore,  although  the  property  may 
have  been  bis  homestead  at  that  time,  he  bad 
the  power  to  sell  it,  and  tbe  contract  of  sale 
was  a  valid  and  binding  obligation,  and  was 
not  affected  by  the  use  of  the  property  as  a 
homestead  after  bis  marriage.  We  Iiave 
found  no  case  entirely  analogous  to  this,  but 
there  are  numerous  decisions  in  this  state 
which  bold  that  homestead  rights  are  sub- 
ordinate to  all  pre-existing  liens,  whether  le- 
gal or  equitable.  In  many  of  tbe  cases  it  Is 
declared  that  homestead  rights  are  subject  to 
all  pre-existing  equities.  Under  tbe  facts  of 
this  case,  the  contract  between  appellee  and 
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A.  Parrlas  rested  in  the  former  rights  both 
legal  and  equitable,  In  relation  to  the  proper- 
ty In  controversy;  and  white  such  rights  do 
not  constitute  a  Hen  upon  the  property,  they 
are  valuable  rights,  and  we  see  no  reason 
why,  as  against  a  subsequently  acquired 
homestead  right,  tbey  should  not  rest  upon 
the  same  plane,  and  be  accorded  the  same 
protection  that  Is  allowed  to  pre-existing 
Hens.  The  case  of  Jones  v.  Goff,  63  Tex.  248, 
and  Goff  v.  Jones,  70  Tex.  572,  8  S.  W.  525, 
8  Am.  St  Rep.  619,  Is  not  In  point  In  that 
case  it  was  held  that  Ok  wife  was  not  bound 
by  a  contract  to  convey  her  homestead,  It  be- 
ing the  homestead  of  both  husband  and  wife 
at  the  time  the  contract  was  made.  Nor  are 
the  other  cases  cited  in  appellants'  brief  anal- 
ogous. Krueger  v.  Wolf,  12  Tex.  Civ.  App. 
167,  33  S.  Ww  663,  decided  by  this  court,  and 
relied  on  by  appellants,  deals  with  a  different 
question.  In  that  case  a  child  was  asserting 
a  homestead  right  in  property  belonging  to 
the  insolvent  estate  of  a  deceased  parent,  and 
the  decision  was  based  upon  statutory  provi- 
sions, which  have  no  application  to  this  case. 

The  other  assignment  of  error  asserts  a 
proposition  of  law,  based  upon  the  assump- 
tion that  Mrs.  Parrlss  had  no  notice  of  ap- 
pellee's rights  at  the  time  she  married  A. 
Parrlss,  and  acquired  her  homestead  right  in 
the  property.  The  proposition  of  law  is  ab- 
stract, and  need  not  be  decided,  because  the 
trial  court  found,  upon  testimony  amply  snffl- 
cl^t,  that  Mrs.  Parrlss  had  the  notice  which 
the  assignment  asserts  she  did  not  have. 
However,  as  she  was  not  a  creditor,  and  had 
no  prior  rights  In  the  property,  we  fall  to 
see  any  materiality  in  the  question  of  notice. 

No  error  has  been  shown,  and  the  Judg- 
ment is  afBrmed. 


ELLIOTT  et  al.  v.  ELLIOTT.* 

(Court  of  Civil  Appeals  of  Texas.    April  17, 
1908.) 

On  motion  for  rehearing.     Motion  over- 
ruled. 
For  former  opinion,  see  109  S.  W.  215. 

PLEASANTS,  C.  J.  In  the  main  opinion 
heretofore  filed  In  this  case  (109  S.  W.  215), 
we  state  that  the  deed  from  appellee  to  ap- 
pellants "contains  covenants  of  general  war- 
ranty," and  that  appellee  went  to  the  office 
of  the  attorney  who  wrote  the  deed  and  there 
executed  It.  Neither  of  these  statements  are 
correct,  and,  while  neither  of  them  are  at 
all  material  to  the  issue  upon  which  the  ap- 
peal was  decided,  at  appellee's  request  we 
malce  the  following  corrections: 

The  record  shows  that  the  deed  did  not 
contain  covenants  of  warranty.  It  is,  how- 
ever, an  absolute  unconditional  conveyance 
of  the  land  for  the  consideration  stated  in 
the  opinion.  We  were  led  into  the  error  of 
describing  the  deed  as  a  deed  with  general 
warranty  by  a  statement  to  that  effect  con- 
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talned  in  appellants'  brief,  which  we  are 
sure  was  Inadvertently  made. 

The  record  also  shows  that  the  deed  wms 
executed  at  the  home  of  appellee,  and  not, 
as  stated  in  the  opinion,  at  the  office  of  the 
attorney. 

We  further  say  in  the  opinion  "that  the 
evidence  is  Insufficient  to  sustain  the  finding 
that  the  appellants  have  failed  or  refused 
to  comply  with  the  contract  as  expressed  in 
said  deed,  or  that  th^  ever  mistreated  ap- 
pellee." After  a  more  careful  reading  of  the 
contradictory  and  confusing  testimony  of  the 
appellee,  we  conclude  that  the  Jury  might 
have  found  that  appellants  had  not  complied 
with  their  contract  She  testified  that  ap- 
pellants bad  not  treated  her  with  proper  con- 
sideration, had  allowed  their  children  to  be 
disrespectful  to  her,  and  that  on  at  least  one 
occasion  appellant  Jack  Elliott,  when  In  a 
state  of  Intoxication,  had  cursed  her  and 
told  her  to  get  out  While  she  says  that  they 
did  not  furnish  her  with  medicine,  clothing, 
or  anything  of  that  kind,  she  further  says 
that  eihe  was  not  refused  anything  she  asked 
for,  but  that  her  money  paid  for  everything 
she  got. 

We  adhere  to  our  former  conclusion  that 
there  is  no  evidence  to  sustain  the  allega- 
tions of  fraud  or  mistake  in  the  execution  of 
the  deed.  The  only  evidence  relied  on  by 
appellee  to  show  any  mistake  in  the  deed  is 
the  testimony  showing  the  failure  of  the  at- 
torney 'Austin,  who  drew  the  deed,  to  em- 
body therein  the  stipulation  that  appellee 
should  have  the  revenues  from  the  land  dur- 
ing her  life,  and  the  statement  of  appellee 
that  she  did  not  know  when  she  executed  the 
deed  that  she  was  turning  the  property  over 
to  her  son  absolutely  to  do  with  as  he  pleas- 
ed. As  stated  in  our  former  opinion,  after 
Austin  ascertained  that  appellee  desired  to 
retain  the  rents  from  the  property  during 
ber  life,  he  prepared  an  agreement  to  that 
effect  which  was  executed  by  appellants. 
This  agreement  is  as  follows:  "The  state  of 
Texas,  county  of  Matagorda.  It  Is  distinct- 
ly understood  by  and  between  the  parties 
hereto  that  the  rents  and  revenues  of  the 
tract  of  land  (being  the  rest  and  residue  and 
remainder  left  out  of  a  certain  629-acre  tract 
said  remainder  estimated  to  be  415  acres 
more  or  less),  this  day  conveyed  by  Gertrude 
B.  A.  Elliott  by  deed  of  gift  to  John  W.  El- 
liott and  wife,  Malissa  Elliott  shall  become 
and  remain  the  property  of  the  said  Ger- 
trude E.  A.  Elliott  during  her  lifetime,  but 
same  shall  be  collected  for  her  by  her  son, 
John  W.  Elliott  and  the  renting  of  said 
lands,  the  fee  of  which  has  been  conveyed  as 
aforesaid,  shall  be  in  the  hands  of  John  W. 
Elliott  and  the  same  turned  over  to  her,  the 
said  Gertrude  E.  A.  Elliott,  as  she  may  need 
to  do  with  as  she  pleases.  Witness  our 
bands  this  9th  day  of  October,  1905 :  John 
W.  Elliott  Mallssa  EHlott"  The  testimony 
of  appellee  that  she  did  not  know  that  she 
was  conveying  the  land  to  ber  son  to  do 
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with  AB  he  pleased,  as  elicited  by  her  an- 
swers thereto,  are  as  follows :  "Q.  When  this 
deed  that  Is  here  was  made,  did  you  know 
that  you  were  turning  this  proper^  over  to 
Jack  absolutely  to  do  what  he  pleased  with 
It?  A.  No,  sir;  I  did  not  Q.  Did  you 
know  you  were  making  a  deed  that  would 
enable  him  to  sell  and  mortgage  that  prop- 
erty? A.  No,  sir;  I  did  not  know  It  Q. 
You  cannot  read?  Can  you  read  and  write? 
A.  No,  sir.  Q.  Tou  have  to  depend  on  what 
others  tell  you?  A.  They  can  put  down  any- 
thing and  read  It  to  me,  and  I  don't  know 
Ave  minutes  afterwards  what  it  was.  Q. 
When  you  made  and  signed  this  deed  on  the 
9th  day  of  October,  did  you  know  that  you 
gave  to  Jack  this  property  to  do  as  be  pleas- 
ed with  It — sell  it  mortgage  it  or  anything 
else?  A.  No,  sir;  I  did  not.  Q.  Did  you 
think  you  were  turning  It  over  to  him  to 
rwit  for  your  use?  A.  Yes,  sir.  Q.  Did  you 
ever  agree  tliat  Jack  should  have  this  prop- 
erty and  an  instrument  should  be  written 
to  turn  it  over  to  him  as  his  own,  to  handle 
as  he  pleased?  A.  No,  sir.  Q.  Did  you  ever 
agree  that  he  should  have  this  property  to 
do  as  he  pleased  with;  that  he  should  own 
it?  A.  No,  sir."  We  do  not  think  this  tes- 
timony tends  to  prove  the  allegations  of 
fraud  and  mistake  contained  in  the  petition, 
or  is  sufficient  to  raise  such  Issue. 

Such  being  our  conclusions,  the  motion  for 
rehearing  is  overruled. 

Overruled. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 

TEXAS  V.  LOUISIANA  &  TEXAS 

LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  10, 
1908.) 

1.  Cakbiers— Casriaox  of  Fbeioht— Failubb 
TO  Pbopeblt  Route  Shipment— Measube  or 
Damages. 

The  rule  that  a  carrier  is  required  to  follow 
the  shipper's  instructions  in  routing,  and  that, 
on  failure  to  do  so,  it  becomes  an  insurer,  in  no 
way  conflicts  with  the  general  rule  for  ttie  meas- 
ure of  damai^es  for  breach  of  contract  of  car- 
riage, which  limits  recovery  |to  such  damages 
as  might  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  at  the 
time  the  contract  was  made  as  the  probable  re- 
sult of  its  breach. 

2.  Same. 

Where  a  carrier  was  without  notice  of  the 
provision  of  the  contract  of  sale  between  con- 
signor and  consignee  which  authorized  con- 
signee to  refuse  to  accept  the  shipment  unlesa 
routed  over  a  certain  railroad,  it  was  not  liable, 
on  failure  by  it  to  follow  the  routing  instruc- 
tions of  consignor,  resulting  in  refusal  by  con- 
signee to  accept  shipment  for  damages  so  sus- 
tained by  consignor. 

Appeal  from  Angelina  County  Court;  T. 
W.  Jordan,  Judge. 

Action  In  Justice's  court  by  the  Louisiana 
it  Texas  Lumber  Company  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Plaintiff  recovered  Judgment  in  the 
Justice's  court  and  also  on  appeal  to  the  coun- 


ty court,  and  defendant  appeals.     Reversed 
and  rendered. 

E.  B.  Perkins,  Marsh  &  Mcllwalne  and  J. 
S.  Mcllwalne,  for  appellant  E.  J.  Mantooth, 
for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover  $173.- 
94,  as  damages  for  the  failure  of  appellant  to 
follow  appellee's  instructions  in  routing  a  ship- 
ment of  lumber  made  by  appellee  from  Ken- 
nard,  Tex.,  to  Lima,  Ohio.  The  trial  in  the  Jus- 
tice court  resulted  in  a  verdict  in  favor  of 
plaintiff  for  the  full  amount  claimed.  The 
trial  de  novo,  vtpoa  appeal  to  the  county  court, 
resulted  in  a  Judgment  In  favor  of  plaintiff 
for  the  sum  of  $75. 

The  record  shows  that  appellee  is  engaged 
In  the  manufacture  and  sale  of  lumber  at 
Kennard,  a  station  on  the  Eastern  Texas 
Railroad,  in  Houston  county,  Tex.  In  the 
months  of  March  and  June,  1904,  appellee 
sold  two  bills  of  lumber  to  W.  B.  Bloom  of 
Lima,  Ohio.  The  aggregate  price  agreed  to 
be  paid  by  Bloom  for  said  lumber,  delivered 
on  board  cars  at  Lima,  was  $773.94.  In  this 
contract  of  sale  It  was  expressly  agreed  that 
the  lumber  should  be  shipped  into  Lima  over 
the  Lake  Erie  &  Western  Railroad,  and  the 
purchaser  was  not  required  to  accept  and  pay 
for  the  lumber  if  it  came  into  Lima  over  any 
other  railroad.  When  the  lumber  was  deliv- 
ered to  the  Eastern  Texas  Railroad  Company 
by  appellee,  it  instructed  said  company  to 
route  the  shipment  via  the  Lake  Erie  &  West- 
em  Railroad.  The  bill  of  lading  given  by  said 
Eastern  Texas  Railroad  Company  contains 
the  notation  that  the  shipment  is  to  be  rout- 
ed over  the  Lake  Erie  &  Western  Railroad, 
and  the  waybill,  given  by  the  appellant  com- 
pany when  it  received  the  shipment  from  the 
initial  carrier,  contains  the  same  notation. 
The  appellant  failed  to  notify  its  next  con- 
necting carrier  of  this  routing,  and  the  ship- 
ment was  made  into  Lima  over  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad.  When 
the  lumber  arrived  at  Lima,  Bloom  was  noti- 
fied of  its  arrival  by  the  last-named  railroad 
company,  and  he  refused  to  receive  same. 
Thereupon  said  railroad  company  notified  ap- 
pellee that  the  shipment  was  refused.  Upon 
receipt  of  this  notice  appellee  instructed  said 
railroad  to  sell  the  lumber  for  appellee's  ac- 
count, and  remit  the  balance  of  the  proceeds 
of  the  sale,  after  deducting  freight  and  ex- 
penses. In  accordance  with  these  instruc- 
tions the  lumber  was  sold  at  a  net  loss  to  ap- 
pellee of  $173.94;  that  being  the  difference 
between  the  net  proceeds  of  the  sale  and  the 
amount  appellee  would  have  realized  had  the 
lumber  been  received  by  the  consignee.  The 
stipulation  in  the  contract  of  sale  that  the 
lumber  should  be  shipped  on  the  Lake  Erie 
Road  was  due  to  the  fact  that  Bloom  was  en- 
gaged in  litigation  with  the  Cincinnati,  Ham- 
ilton &  Dayton  Railroad  in  regard  to  Its 
methods  of  delivering  lumber  for  his  lumber 
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yards,  and  he  did  not  desire  to  have  further 
business  relations  with  said  road.-  These 
facts  were  not  made  known  to  the  Initial  car- 
rier, nor  to  the  appellant,  and  appellant  had 
no  notice  of  the  fact  that,  by  the  terms  of  the 
contract  of  sale,  Bloom  could  refuse  to  accept 
the  lumber  unless  It  was  shipped  over  the 
Lake  Erie  Road. 

The  petition  alleges  that  the  expenses  of 
the  sale  charged  to  appellee  by  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad  Included 
the  sum  of  $75  charged  for  demurrage,  car- 
tage, and  storage;  but  there  Is  no  evidence 
showing  the  amount  of  these  charges,  and  no 
allegations  that  same  were  not  necessary  ex- 
penses of  the  sale,  or  that  the  alleged  charges 
were  unreasonable.  The  trial  court's  conclu- 
sions of  law  upon  these  facts  were  as  follows: 

"I  find  that  the  consignor  had  the  right  to 
route  the  shipment  of  freight 

"I  further  find  that  the  defendant,  not  hav- 
ing received  notice  of  the  contract  between 
plaintiff  and  the  consignee,  Is  not  liable  for 
special  damages. 

"I  further  find  the  measure  of  damages  in 
this  case  to  be  the  demurrage,  cartage,  and 
storage  on  said  shipment  of  lumber  until  It 
could  be  sold." 

It  is  well  settled  that  carriers  are  requir- 
ed to  follow  the  instructions  of  shippers  in 
routing  goods  received  for  shipment  to  a 
point  beyond  the  line  of  the  carrier,  and  If 
the  carrier  deviates  from  the  instructions  of 
the  shipper,  and  forwards  the  goods  by  a  dif- 
ferent route  or  by  a  different  conveyance  from 
that  designated  by  the  shipper,  such  carrier 
becomes  the  Insurer  of  the  goods,  and  cannot 
avail  Itself  of  any  stipulation  In  its  contract 
limiting  Its  liability  for  damage  to  said  ship- 
ment. Railway  Co.  v.  Allison,  59  Tex.  198; 
Booth  V.  Ry.  Co.  (Tex.  Civ.  App.)  37  S.  W.  168. 
This  rule,  however,  In  no  way  conflicts  with 
the  general  rule  for  the  measure  of  damage 
for  breach  of  contract  of  carriage,  which  limits 
its  recovery  for  a  breach  of  such  contract  to 
such  damages  as  might  reasonably  be  suppos- 
ed to  have  been  within  the  contemplation  of 
the  parties,  at  the  time  the  contract  was 
made,  as  a  probable  result  of  Its  breach.  Ap- 
pellant having  no  notice  of  the  terms  of  the 
contract  of  sale  between  appellee  and  Bloom, 
the  consignee  of  the  lumber.  It  cannot  be  sup- 
posed that  it  was  In  contemplation  of  appel- 
lant at  the  time  It  received  this  shipment  and 
entered  into  the  contract  of  carriage  that  a 
failure  on  its  part  to  follow  the  routing  in- 
structions of  appellee  would  result  in  the  re- 
fusal of  Bloom  to  receive  the  lumber,  and  the 
damage  to  appellee  caused  thereby.  The 
lumber  was  promptly  and  safely  transported 
to  the  point  of  destination,  and  the  only  dam- 
age claimed  to  have  resulted  from  the  fail- 
ure of  the  appellant  to  follow  the  routing  in- 
structions was  caused  by  the  refusal  of 
Bloom  to  receive  the  shipment,  and,  as  we 
have  before  stated,  was  not  such  damage  as 
might  reasonably  l>e  supposed  to  have  been 
in  the  contemplation  of  the  parties  at  the 


time  the  contract  of  shipment  was  made,  and 
tlierefore  cannot  be  recovered.  The  charges 
for  which  the  court  below  allowed  recovery 
was  damage  resulting  wholly  from  the  refus- 
al of  the  consignee  to  receive  the  lumber,  and 
was  therefore  as  clearly  special  as  tlie  loss 
sustained  by  appellee  In  the  difference  be- 
tween the  contract  price  and  that  for  wlilch 
the  lumber  was  sold;  and  If  the  amount  of 
said  charges  had  been  shown  by  the  evidence, 
appellee  could  not  recover  same,  for  the  rea- 
son before  Indicated. 

The  undisputed  evidence  showing  that  ap- 
pellant had  no  notice  of  the  provisions  of 
contract  of  sale  between  appellee  and  Bloom 
which  authorized  the  latter  to  refuse  to  ac- 
cept the  shipment  of  lumber  if  the  routing  in- 
structions were  not  followed,  and  that  all  of 
the  damage  sustained  by  appellee  was  caus- 
ed by  the  refusal  of  Bloom  to  receive  the 
lumber,  the  Judgment  of  the  court  below 
should  be  reversed,  and  Judgment  here  ren- 
dered in  favor  of  appellant,  and  it  has  be» 
so  ordered. 

Reversed  and    rendered. 


ST.  LOUIS  SOUTHWESTERN  RT.  CX).  OF 
TEXAS  V.  WARREN  BROS. 

(Court  of  Civil  Appeals  of  Texas.     April  16, 
1908.) 

1.  JusnncBB  OF  the  Peaob— Appbait— Bond. 

Where  the  amount  of  a  demsuid  is  not 
within  the  original  jurisdiction  of  the  district 
court,  it  can  acquire  jurisdiction  to  try  the  case 
only  by  a  duly  perfected  appeal  from  justice 
court ;  hence,  where  plaintiff  claimed  $190  in 
justice  court:,  the  district  court  had  no  jurisdic- 
tion of  an  appeal  without  t)ond. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {  550.] 

2.  Appeal  —  Grounds  o»  Jubisdiction— Ju- 

BISDICTION   of  LoWEB  COUBT. 

To  sustain  the  junsdictioa  of  the  Court  of 
Civil  Appeals,  it  must  appear  from  the  record 
that  the  trial  court  had  jurisdiction  to  bear  and 
determine  the  cause ;  henoe,  where  no  bond  on 
appeal  from  the  justice  court  appears  in  the 
transcript  of  the  record  of  an  appeal  from  a 
judgment  in  the  district  court  on  appeal  from 
justice  court  in  an  action  for  $100,  the  appeal 
will  be  dismissed 

Appeal  from  District  Court,  Henderson 
County;    B.  H.  Gardner,  Judge. 

Action  by  Warren  Bros,  against  the  St 
Louis,  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiffs  In 
the  district  court  on  appeal  from  a  Justice 
court,  defendant  appeals.    Appeal  dismissed. 

E.  B.  Perkins,  Frost  &  Neblett,  and  J.  S. 
Simkins,  for  appellant  Miller  &  Royall,  for 
appellees. 

LEVY,  J.  This  suit  was  brought  by  the 
appellees  against  the  railway  company  for 
the  sum  of  $190  In  the  Justice  court  of  pre- 
cinct No.  1,  Henderson  county,  Tex.,  to  re- 
cover damages  alleged  to  have  resulted  in 
the  shipment  of  a  car  of  peaches  and  can- 
taloups from  Athens,  Tex.,  to  St  Louhs  Mo., 
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by  renson  of  delay  in  transportation  and  lack 
of  proper  rentllutlon  and  refrigeration  on 
tbe  part  of  tbe  appellant  The  ttlal  of  the 
cause  was  bad  in  the  justice  court,  and  re- 
sulted In  a  verdict  in  favor  of  appellees  in 
the  sum  of  |150.  A  trial  was  bad  in  the 
district  court  of  Henderson  county  before  the 
court  without  a  Jury,  and  a  Judgment  was 
rendered  in  favor  of  the  appellees  against 
appellant  in  the  sum  of  ^150,  to  which  Judg- 
ment the  appellant  excepted,  and  gave  no- 
tice of  appeal  to  this  court. 

There  does  not  appear  in  the  record  in 
this  cause  any  appeal  bond  from  the  Jus- 
tice court  to  the  district  court.  As  the 
amotmt  of  appellees'  demand  was  not  within 
the  original  Jurisdiction  of  the  district  court. 
It  could  only  acquire  Jurisdiction  to  try  the 
case  by  an  appeal  to  it  duly  perfected  from 
a  final  Judgment  in  the  Justice  court.  We 
have  held  that,  if  the  record  on  appeal  to 
this  court  falls  to  contain  an  appeal  bond, 
if  any,  given  on  such  appeal  to  the  county 
court,  the  Court  of  Civil  Appeals  cannot  as- 
sume that  the  county  court  had  Jurisdiction 
to  try'  tlte  case.  The  same  ruling  applies 
to  cases  appealed  from  Justice  court  to  dis- 
trict court,  and  from  district  court  to  this 
court  To  sustain  the  Jurisdiction  of  this 
court  it  must  affirmatively  appear  from  the 
transcript  of  the  record  filed  here  that  the 
trial  court  had  Jurisdiction  to  hear  and  de- 
termine the  cause.  Royal  Fraternal  Union  v. 
Bedford,  and  the  authorities  there  cited,  105 
S.  W.  523. 

The  appeal  is  ordered  dismissed. 


DUNIHUE  et  al.  v.  HURD  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     April  22, 
1906.    Rehearing  Denied  May  6,  1908.) 

1.  Wnxs— CoNSTRucTioK— Dia«BMiNiNo  Who 
ABB   Heibs— Resobt  to   Statute   of  Dis- 

TBIBUTIOM. 

A  will  provided  that  the  remainder  of  the 
estate  should  be  equally  divided  l>etween  tes- 
tator's brother  W.  and  sister  C,  or  their  heirs, 
and  the  heirs  of  testator's  two  deceased  sisters. 
The  sister  living  at  the  time  the  will  was  ex- 
ecuted died  before  testator,  and  the  brother  liv- 
ing at  that  time  died  after  testator.  The  brother 
and  sisters  all  left  heirs.  Held  that  as  the  will 
did  not  define  whom  testator  intended  to  desig- 
nate b^  the  term  "heirs,"  the  statute  of  descent 
and  distribation  could  be  resorted  to  in  deter- 
mining who  were  the  heirs  of  the  persons  named 
in  the  will,  but  bow  the  heirs  when  thus  ascer- 
tained should  take  should  be  determined,  if  pos- 
sible, from  the  will  itself. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Di«. 
vol.  49,  Wills,  S  1091.] 

2.  Same-Shares  op  Devisees— Taking  Per 
Stibpbs  OB  Peb  Capita — Intention  or  Tes- 

TATOB. 

The  devise  to  the  brother  and  sister  by 
name,  "or  their  heirs."  showed  an  Intention  to 
deal  with  the  heirs  of  a  brother  and  sister  as  a 
class,  and  not  as  individuals,  and  under  the  as- 
sumption that  the  testator  had  the  same  scheme 
in  mind  when  he  dealt  with  the  heirs  of  his 
other  sisters  the  fund  should  be  distributed  per 

•Writ  of  error  denied  by  Supreme  Court. 


Stirpes,  one-fourth  to  the  heirs  of  each  of  testa- 
tor's brother  and  three  sisters. 

SEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  49,  Wills,  a  1145,  1146.] 

Appeal  from  District  Court  Bexar  County ; 
J.  Ij.  Camp,  Judge. 

Suit  between  Fred  F.  Ehinlbue  and  others 
and  H.  H.  Hurd,  executor,  and  others,  for 
the  construction  of  a  will.  From  the  Judg- 
ment Dunihue  and  others  appeal.    Affirmed. 

Newton  &  Ward  and  Salliway  tc  McAs- 
kill,  for  appellants.  T.  J.  Newton  and  0.  A. 
Davles,  for  appellee. 

JAMES,  C.  J.  The  suit  is  one  for  the 
construction  of  item  5  of  the  will  of  Hiram 
H.  McLane.  The  case  is  before  us  on  tbe 
findings  of  tbe  trial  Judge.  The  clause  of 
the  will  in  question  reads:  "Item  5.  The 
remaining  portion  of  my  estate  I  will  and 
direct  shall  be  equally  divided  between  my 
brother,  W.  J.  McLane,  and  sister,  C.  A.  Wil- 
liamson, or  their  heirs,  and  the  heirs  of  my 
deceased  sisters,  Ann  Dunihue  and  Emily  J. 
Kelley."  The  findings  show  that  when  the 
will  was  executed  (on  August  25,  1905)  the 
brother  W.  J.  McLane  and  sister  Mrs.  C.  A. 
Williamson  were  alive,  but  that  tbe  former 
died  since  tbe  death  of  tbe  testator,  and 
the  latter  died  before  the  testator;  that 
the  other  persons  named  as  sisters  In  the 
clause  were  dead  when  the  will  was  execut- 
ed; that  W.  J.  McLane  left  eight  heirs; 
that  Mrs.  Williamson  left  as  heirs  two  chil- 
dren and  one  grandchild;  that  Mrs.  Emily 
Kelley  has  heirs,  one  son  and  three  daugh- 
ters; and  that  Ann  Dunihue  left  as  heirs 
eight  children,  one  of  whom  died  prior  to 
the  death  of  the  testator,  leaving  five  daugh- 
ters, and  a  son,  who  died  subsequent  to  the 
death  of  the  testator,  leaving  as  his  heirs  a 
widow  and  two- children.  The  findings  name 
the  parties  who  stand  In  the  relation  of  heirs, 
and  all  of  the  parties  appear  to  have  been 
before  the  court  The  court  construed  tbe 
clause  as  vesting  one-fourth  of  the  residue  of 
tbe  estate  In  Wm.  J.  McLane,  one-fourth  In 
the  heirs  of  Mrs.  C.  A.  Williamson,  one- 
fourth  in  the  heirs  of  Mrs.  Ann  Dtmihne,  and 
one-fourth  in  the  heirs  of  Emily  J.  Kelley. 

Appellants  contend  that  W.  J.  Mcliine, 
Mrs.  Williamson,  and  tbe  heirs  of  Ann  Duni- 
hue and  Emily  J.  Kelley  are  entitled  to  take 
per  capita,  that  is  to  say  that  the  words 
"shall  be  equally  divided  between  my  broth- 
er, W.  J.  McLane  and  sister  C.  A.  Williamson 
or  their  heirs"  show  tbe  intention  to  be  that 
said  brother  and  sister,  or  the  heirs  of  either, 
(fhould  take  per  stirpes,  but  that  the  words 
"and  the  heirs  of  my  deceased  sisters,  Ann 
Dunihue  and  Emily  J.  Kelley,"  denote  the 
intention  that  each  of  the  heirs  of  said  sis- 
ters were  to  take  the  same  interest  as  would 
tbe  said  W.  J.  McLane  and  C.  A.  WilUam- 
son  have  taken  were  they  still  alive;  that 
they  per  capita,  and  W.  J.  McLane  and  C.  A. 
Williamson    or   their  beirs  respectively   per 
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stirpes,  were  entitled  tinder  the  clause  to 
share  equally,  tbe  result  of  which  would  be, 
as  appellant  contends,  a  division  of  the  es- 
tate Into  14  equal  parts,  the  heirs  of  W.  J. 
McLane  and  C.  A.  Williamson  taking  two 
parts,  the  heirs  of  Mrs.  Kelley  four  parts, 
and  tbe  heirs  of  Mrs.  thinlhue  eight  parts. 
In  determining  who  were  the  heirs  of  the 
persons  named  in  the  clause,  the  court  bad 
recourse  to  the  statute  of  descent  and  dtls- 
tributlon,  which  was  proper.  This  Is  be- 
cause the  will  did  not  define  whom  tbe  tes- 
tator Intended  to  designate  by  tbe  use  of 
the  word  "heirs."  How  the  heirs,  when 
ascertained,  should  take,  Is  to  be  determin- 
ed, If  possible,  from  the  terms  of  the  will 
Itself.  Tbe  principal  reason  which  governed 
tbe  district  judge  In  tbe  Interpretation  reach- 
ed by  bim  Is  that  In  tbe  same  clause  and 
in  the  same  connection  tbe  testator  clearly 
uses  tbe  words  "belrs"  to  designate  a  class 
and  in  tbe  substitutional  or  per  stirpes  sense. 
The  devise  to  W.  J.  McLane  and  C.  A.  Wil- 
liamson by  name,  "or  their  belrs,"  makes 
It  manifest  that  In  this  disposition  at  least 
the  testator  was  dealing  with  tbe  belrs  of  a 
brother  and  sister  as  a  class,  and  not  as  In- 
dividuals, and  It  Is  tbe  natural  conclusion 
that  he  had  the  same  scheme  In  mind  when 
be  deals  with  the  heirs  of  bis  other  sisters. 
The  purpose  being  to  ascertain  the  intention 
of  tbe  testator,  where  this  Is  obtainable, 
though  faintly  (Van  Houten  v.  Hail  [N.  J. 
Err.  &  App.]  07  Atl.  1052),  from  the  context 
of  the  will  itself,  the  technical  rules  govern- 
ing tbe  construction  of  wills  which,  upon 
their  face  afford  no  such  Indication,  are  of 
no  consequence.  We,  therefore,  deem  It  un- 
necessary to  discuss  the  conflicting  cases  cit- 
ed In  tbe  briefs. 
Tbe  Judgment  Is  affirmed. 


CHAMPION  V.  JOHNSON  COUNTY. 

(Court  of  Civil   Appeals  of  Texas.     April   25, 
1908.) 

1.  Tbial  —  Instructions  —  AppticABiuTT  to 
Issues. 

Where,  in  an  action  on  a  contract  for  the  re- 
construction of  a  bridge,  tbe  petition  merely  al- 
leged that  plaintiff  was  to  rebuild  the  bridge  for 
$&5  out  of  the  material  of  the  old  bridge  as  far 
as  the  same  could  be  used  and  to  furnisli  all 
other  necessary  material,  and  the  answer  charg- 
ed that  plaintiff  was  to  rebuild  the  bridge  "in 
a  good  and  substantial  manner,"  and  there  was 
no  evidence  that  plaintiff  agreed  to  rebuild  the 
bridge  in  substantially  as  good  order  as  the 
original  bridge  immediately  before  it  was  washed 
out,  an  instruction  that,  unless  he  did  this,  he 
could  not  recover,  was  erroneous  as  not  within 
the  issues  or  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  587-595.] 

2.  Same— Misleading  Instbuctions. 

Where  plaintiff  sued  on  an  expi-ess  contract, 
and  no  question  was  raised  as  to  his  right  to 
recover  on  a  quantum  meruit,  an  instruction 
that,  if  the  juiy  found  for  defendant,  the  form 
of  their  verdict  should  be,  "We,  the  jury,  find 
for  defendant  without  prejudice  to  plaintiff's 
right,  if  any,  to  recover  hereafter  on  a  quantum 


meruit  caase  of  action,  if  hereafter  instituted," 
was  erroneous,  as  calculated  to  impress  tbe 
jury  with  the  idea  that  tbe  trial  judge  was  of  the 
opinion  that  plaintiff  ought  not  to  recover  on 
the  contract,  but  might  recover  in  a  different 
form  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  560-576.] 
8.  Judgment— Conclusiveness— Action    on 

CoNTBACT— Quantum  Mebuit. 

A  judgment  for  defendant  in  an  action  on 
an  express  contract  is  no  bar  to  a  suit  to  recover 
on  a  quantum  meruit. 

4.  COHTBACTS  —  PEBFOBMANCE  —  ACTIONS— I»- 

stbuctions. 

Where,  in  an  action  on  a  contract  to  rebuild 
a  bridge,  there  was  evidence  that  some  defective 
material  was  used,  contrary  to  the  contract,  and 
that  the  bridge  was  not  put  together  and  rebuilt 
In  a  worlcmanlike  manner,  as  required,  so  that 
whether  plaintiff  was  entitled  to  recover  tbe 
contract  price  was  for  the  jury,  the  court  prop- 
erly refused  to  charge  that  the  evidence  showed 
a  substantial  compliance  with  the  contract,  and 
that  the  plaintiff  was  entitled  to  recover  the 
contract  price  with  interest. 

5.  Afpeai.  —  Revebsal  —  Disposition  of 
Cause. 

Where,  in  an  action  on  a  contract  for  the 
reconstruction  of  a  bridge,  whether  plaintiff  had 
constructed  tlie  bridge  in  substantial  compliance 
with  his  contract  was  a  question  for  the  jury, 
and  it  could  not  be  held  as  a  matter  of  law  that 
plaintiff  was  entitled  to  recover  the  contract 
price,  the  Court  of  Appeals  on  reversing  a  judg- 
ment for  defendant  for  error  in  instructions 
will  remand  the  cause,  and  will  not  render  judg- 
ment for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  4S97-4599.] 

Appeal  from  Johnson  County  Court;  F. 
E.  Adams,  Judge. 

Action  by  W.  W.  Champion  against  John- 
son county.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

J.  M.  Moore,  for  appellant 

TALBOT,  J.  The  appellant  brought  this 
suit  on  the  2l6t  day  of  February,  1906,  to 
recover  of  appellee  the  sum  of  $425  for  con- 
structing a  bridge  across  a  stream,  known 
as  Buffalo  creek,  situated  in  Cleburne,  John- 
son county,  Tex.  Appellant  alleged.  In  sub- 
stance: That  during  the  summer  of  1903 
the  bridge  across  said  stream,  by  an  unusual 
downpour  of  rain,  was  washed  from  its  place 
and  was  destroyed;  that  tbe  defendant  by 
and  through  the  commissioners'  court  on  the 
8th  day  of  July  made  and  entered  into  a 
contract  with  appellant  to  pay  blm  the  sum 
of  $425  to  restore  said  bridge  across  said 
stream.  Tbat  by  tbe  terms  of  said  contract 
tbe  appellant  was  to  gather  up  the  pieces 
and  material  In  said  bridge  which  had  been 
washed  down  said  stream  and  lodged  along 
Its  banks  and  ohannel,  and  to  use  such  of 
said  material  as  was  fit  and  suitable,  and  at 
appellant's  expense  to  replace  such  of  said 
material  as  was  damaged  and  unfit  for  use 
in  said  bridge,  and  to  buUd  said  bridge  In 
good  order,  In  tbe  same  place  where  it  stood 
before  It  was  washed  away.  On  tbe  8tta  day 
of  July,  1907,  the  commissioners'  court  made 
tbe  following  record  of  Its  contract  with  ap- 
pellant: "July  8th,  1905,  the  court  entered  In- 
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to  a  contract  with  W.  W.  Champion,  for  the 
Champion  Bridge  Company,  Sprlngtown, 
Texas,  by  which  aald  contract,  said  Cham- 
plon  Bridge  Company  agrees  to  replace  the 
Iron  or  steel  hrldge,  heretofore  constructed 
across  East  Bnffalo  Creek  on  Cemetery 
Street  (lately  washed  down),  in  good  order, 
for  the  sum  of  $425.  Present  J.  D.  Gold- 
smith,  Co.  Judge,  J.  M.  Nelsely,  N.  F.  Watts, 
Commissioners'  Court,  and  W.  W.  Champion 
on  part  of  Champion  Bridge  Company."  Ap- 
pellant alleged  a  full  and  complete  fulfill- 
ment of  his  contract ;  that  he  carefully  gath- 
ered together  the  material  of  the  old  bridge, 
from  along  the  banks  and  channel  of  said 
stream,  and  selected  such  parts  of  said  ma- 
terial as  were  not  damaged  or  Injured  and 
replaced  at  his  own  expense  such  parts  of 
material  as  were  damaged  and  unfit  for  use, 
and  carefully  rebuilt  said  bridge  at  same 
place,  and  In  the  same  shape,  as  before  wash- 
ed away;    that  he  finished  said  job  on  the 

day  of  AnguBt,  1905,  and  placed  said 

bridge  in  the  possession  of  appellee,  since 
which  time  said  bridge  had  been  used  by  the 
public;  that  appellee  had  refused  to  settle 
with  him  for  his  services  in  building  the 
bridge,  or  to  pay  him  any  portion  of  the 
contract  price  for  his  services ;  that  he  duly 
presented  his  claim  to  the  commissioners' 
court  of  appellee  for  allowance  and  payment 

on  the  day  of  February,  1907,  and 

that  said  claim  was  rejected  and  no  part 
thereof  allowed  by  said  court.  Appellee 
pleaded  a  general  demurrer,  a  general  denial, 
and  that  appellee  made  a  contract  with  ap- 
pellant on  July  8,  1905,  to  restore  and  re- 
build said  bridge,  by  the  terms  of  which 
contract  appellant  was  to  build  and  restore 
Bald  bridge  In  a  good  and  substantial  man- 
ner, using  the  material  of  the  old  bridge,  as 
far  as  the  same  could  be  used,  in  the  con- 
struction and  replacement  of  said  bridge  in 
a  good  and  substantial  manner;  that  appel- 
lant was  not  to  use  any  of  the  old  material 
where  bent  or  broken  or  defective;  that 
appellant  failed  to  replace  said  bridge  in  a 
good  and  substantial  manner,  but  used  de- 
fective material  from  the  old  bridge  in  re- 
placing said  bridge ;  that  the  sills  in  said 
bridge  were  defective  in  joining  them  to- 
gether; that  said  bridge  was  unsafe  and 
dangerous  to  the  public.  Appellee  also  al- 
leges that  the  workmanship  of  said  bridge 
was  defective,  and  that  said  bridge  was  built 
In  an  unskillful  manner  "because  of  the  sills 
or  bearings  of  said  hrldge  were  not  prop- 
erly joined  together  as  above  set  forth,"  and 
was  constructed  so  that  the  weight  on  the 
same  would  not  be  equally  on  all  parts  of 
said  sills  or  bearings;  also,  that  the  said 
abutments  of  said  bridge  were  not  properly 
constructed  and  that  the  material  used  was 
defective,  and  not  as  contracted  for;  that, 
because  of  the  defective  construction  of  said 
bridge,  appellee  refused  to  receive  the  same 
until  completed  as  per  contract;  that  appel- 
lant refused  to  finish  up,  repair,  or  construct 


same,  as  per  contract;  that  on  acc(>unt  of 
the  defective  construction  of  said  bridge,  and 
the  defective  material  used  therein,  that  said 
bridge,  soon  after  appellant  quit  work  there- 
on, collapsed  and  gave  way,  and  became  of 
no  value  to  appellee  or  the  public,  and  ai>- 
pellee  was  put  to  the  expense  of  $50  in  re- 
moving said  bridge  from  the  public  road. 
Appellee  prays  judgment  for  damage  in  the 
sum  of  $50,  and  that  it  go  hence  without 
day.  Appellant  by  supplemental  petition 
pleaded  that  the  hrldge  did  not  collapse  or 
give  way  because  of  the  defective  workman- 
ship In  building  same,  but  because  of  the 
inferior  material  furnished  by  appellee,  out 
of  which  appellant  was  required  to  build 
said  bridge,  and  that  said  bridge  at  the  time 
It  collapsed  was  overloaded  and  had  more 
weight  on  it  than  a  bridge  of  that  capacity ; 
there  being  on  said  bridge  about  30  head  of 
cattle,  which  would  weigh  36,000  pounds. 
A  jury  trial  resulted  in  a  verdict  and  judg- 
ment for  appellee,  and  the  appellant  has  ap- 
pealed. 

The  first  assignment  of  error  complains 
of  the  following  paragraph  of  the  court's 
charge:  "If  you  believe  from  the  evidence 
that  the  plaintiff  rebuilt  and  reconstructed 
said  bridge  substantially  according  to  the 
terms  of  the  contract  made  between  himself 
and  the  commissioners'  court,  and  that  said 
bridge  when  tendered  to  the  county  was  sub- 
stantially In  as  good  order  as  the  original 
bridge  was  immediately  before  it  was  wash- 
ed down  in  the  summer  of  1905,  then  the 
plaintiff  would  be  entitled  to  a  finding  in 
his  favor  for  the  sum  sued  for,  with  inter- 
est If  the  plaintiff  has  not  established  his 
case  as  defined  in  the  preceding  instructions, ' 
then  it  would  be  your  duty  to  find  for  the 
defendant"  It  is  contended  that  it  was  nei- 
ther alleged  nor  proved  on  the  part  of  either 
party  to  the  suit  that  the  bridge  in  question, 
when  built  by  appellant  and  tendered  to  the 
appellee,  was  to  be  "substantially  In  as  good 
order  as  the  original  bridge  was  before  it 
was  w.tshed  down  In  the  summer  of  1905, 
and  hence  the  instruction  was  not  only  not 
warranted  by  the  pleading  or  evidence,  but 
was  prejudicial  to  the  appellant.  We  think 
this  contention  must  be  sustained.  The  pe- 
tition simply  alleged  that  the  appellant  was 
to  rebuild  the  bridge  for  $425  out  of  the  ma- 
terial of  the  old  bridge,  as  far  as  the  same 
could  be  so  used,  and  to  furnish  at  his  own 
expense  all  other  necessary  materia]  there- 
for. In  its  answer  the  appellee  alleged,  in 
substance,  that  appellant  was  to  rebuild  the 
bridge  "in  a  good  and  substantial  manner." 
The  record,  made  by  the  commissioners' 
court,  of  the  contract  entered  Into  by  them 
with  appellant,  and  which  was  Introduced 
In  evidence,  recites  that  appellant  was  to  re- 
place the  bridge  "in  good  order."  Appellant 
testified:  "I  did  not  agree  to  replace  said 
bridge  as  good  as  it  was  before  it  was  wash- 
ed away.  I  knew  I  could  not  use  the  old 
material  and  do  so,  and  it  would  have  been 
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foolish'  for  me  to  make  such  a  contract.  I 
was  to  restore  the  old  bridge  in  shape  and 
form  as  It  stood,  and  to  malie  it  as  sub- 
stantial as  I  could  with  the  material  of  the 
old  bridge,  and  such  necessary  material  as 
was  needed  to  replace  unfit  and  missing 
parts  of  the  old  bridge."  We  do  not  find 
any  evidence  in  the  record  tending  to  prove 
that  appellant  was  to  rebuild  the  bridge 
"substantially  in  as  good  order  as  the  orig- 
inal bridge  was  immediately  before  it  was 
washed  down  in  the  summer  of  1905."  In  the 
absence  of  pleading,  however,  such  proof 
would  not  have  authorized  a  judgment  to 
that  effect  A  Judgment  must  be  sustained 
by  both  allegations  and  proof.  The  charge 
under  consideration  submitted  an  Issue  not 
raised  by  the  pleadings,  and  Imposed  upon 
appellant  the  burden  of  proving  it  as  a  con- 
dition upon  which  his  right  to  recover  was 
made  to  depend.  This  w^s  error,  and  re- 
quires of  Itself  a  reversal  of  the  case.  An- 
drews ▼.  Smltbwick,  20  Tex.  ill;  Wood  v. 
Texas  Cotton  Produce  Ck).  (Tex.  Civ.  App.)  88 
S.  W.  496. 

Complaint  is  also  made  of  the  following 
charge  to  the  Jury:  "If  you  find  for  the  de- 
fendant, then,  the  form  of  your  verdict 
should  be  substantially  as  follows:  'We,  the 
Jury,  find  in  favor  of  the  defendant,  without 
prejudice  to  plaintiff's  right.  If  any,  to  re- 
cover hei«after  on  a  quantum  meruit  cause 
of  acUon,  if  hereafter  insUtuted.' "  We  think 
this  instroctlon  as  to  the  form  of  the  ver- 
dict was,  as  is  contended  by  appellant,  un- 
warranted and  highly  calculated  to  mislead 
the  Jury  to  appellant's  injury.  An  express 
contract  .was  alleged,  and  the  evidence  of 
both  appellant  and  appellee  tended  to  prove 
such  contract.  This  being  true,  the  rights 
of  the  parties  were  to  be  determined  by  the 
terms  of  such  a  ccmtract,  and  not  by  the 
rules  of  quantum  meruit  As  said  in  Kocher 
V.  Mayberry,  16  Tex.  Civ.  App.  342,  89  S.  W. 
604:  "All  the  evidence  tended  to  show  a 
contract  fixing  the  price,  and  it  fixed  the 
measure  of  plainturs  compensation,  and  he 
could  not,  under  the  evidence,  recover  upon 
a  quantum  meruit"  So  that  ta  this  case 
there  was  nothing  in  the  evidence  Indicat- 
ing that  appellant  had  mistaken  his  cause  of 
action,  and  that  upon  proper  pleadings  in 
another  suit  he  might  recover  upon  a  quan- 
tum meruit  Besides,  we  think  a  Judgment 
in  the  present  action  would  be  no  bar  to  a 
suit  by  appellant  to  recover  on  a  quantum 
meruit  and  that  the  instruction  could  serve 
no  purpose  except  a  harmful  one  to  appel- 
lant While  clearly  not  so  Intended,  yet  it 
was  calculated  to  impress  the  Jury  with  the 
idea  that  the  trial  Judge  was  of  the  opinion 
tliat  appellant  was  not  probably  entitled  to 
recover  in  this  suit,  but  might  recover  in  an- 


other and  difiTereut  form  of  action,  and  in- 
duce them  to  remit  him  to  such  action.  The 
charge  was  clearly,  therefore,  reversible  er- 
ror. 

Appellant's  third  assignment  of  error  com- 
plains of  the  court's  action  in  refusing  to 
give  the  following  special  charge  requested 
by  him :  "The  evidence  in  the  case,  without 
dispute,  shows  a  substantial  compliance  with 
the  contract  on  the  part  of  the  plaintiff,  and 
that  he  is  entitled  to  recover  for  construct- 
ing the  bridge  in  controversy,  and  you  are 
therefore  instructed  to  return  a  verdict  for 
the  plaintiff  for  the  sum  of  f425  with  6  per 
cent  interest  from  January  1,  A.  D.  1906." 
We  do  not  think  the  court  erred  in  refusing 
to  give  this  charge.  There  was  evidence 
tending  to  show  that  some  defective  material 
was  used  in  the  construction  of  the  bridge, 
and  that  said  bridge  was  not  put  together 
and  built  in  a  workmanlike  manner;  and 
whether  appellant  had  performed  his  part 
of  the  contract  and  was  entitled  to  recover 
the  contract  price  was  an  issue  of  fact  for 
the  determination  of  the  Jury,  and  not  one 
of  law  for  the  decision  of  the  court  Nor 
did  the  court  err  in  refusing  to  give  the  spe- 
cial charges  made  the  basis  of  appellant's 
fourth  and  fifth  assignments  of  error.  There 
was  neither  pleading  nor  evidence  to  au- 
thorize tlie  giving  of  either  of  said  charges, 
and  they  were  properly  refused.  If  it  should 
be  conceded  that  it  was  appellee's  duty,  when 
appellant  refused  to  repair  the  defects  com- 
plained of,  to  set  up  the  cost  of  expense 
thereof  as  an  ofFset  against  the  amount  it 
had  contracted  to  pay  aK)ellant  for  building 
the  bridge,  still  the  failure  to  do  so  did  not 
authorize  the  court.  In  the  absence  of  con- 
clusive proof  that  appellant  had  constructed 
the  bridge  in  accordance  with  the  terms  of 
the  contract  to  Instruct  the  Jury  to  find  for 
appellant  the  amount  of  the  contract  price;. 
Furthermore,  on  Instruction  to  return  a  ver- 
dict, as  was  requested  by  the  charges,  for 
the  appellant  for  the  amount  of  the  contract 
price  for  building  the  bridge,  less  the  amount 
necessary  to  compensate  the  appellee  for  re- 
pairing the  defects.  In  the  absence  of  any 
evidence  tending  to  show  the  amount  of  such 
expense,  would  have  required  a  finding  by 
them  without  evidence  to  support  it 

We  have  been  requested  to  reverse  and 
render  Judgment  in  this  court  for  appellant 
This  we  are  not  authorized  to  do,  for  the 
reason,  as  stated,  in  effect  that  the  evidence 
does  not  conclusively  show  that  appellant 
built  the  bridge  according  to  the  terms  of  the 
contract 

For  the  errors  in  the  charge,  as  pointed 
out  the  Judgment  is  reversed,  and  the  cause 
remanded. 
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COHN  T.  STATE  (two  cases).     PERKINS 

et  al.  T.  SA:ME  (three  cases).     HOR- 

TON  v.  SAME. 

<Sopreme  Court  of  Tennessee.    March  14,  1908.) 

1.  SKABCHES    and    SEIZUBES  —  UNBEASONABIiB 

Seabcheb— Aduission  of  Evidence. 

In  a  prosecution  of  defendants  for  illegally 
selling  liquor  and  cigarette  papers  on  Sunday,  a 
depu^'  sheriff  testified  that  on  a  certain  Sunday 
he  entered  the  stairway  of  defendants'  saloon 
and  removed  some  bricks  from  the  wall  to  en- 
able him  to  see  into  the  barroom,  and,  while 
he  was  watching  through  the  hole,  saw  defend- 
ants enter  the  barroom  from  the  rear  and  per- 
°  mit  others  to  enter,  and  saw  them  sell  both  liq- 
uor and  cigarette  papers,  and  receive  and  regis- 
ter the  money  paid  therefor.  Held,  that  the  ev- 
idence was  not  inadmissible  as  bein^  obtained  in 
violation  of  the  constitutional  provision  against 
unreasonable  searches  and  seizures,  as  such  pro- 
vision contemplated  only  searches  made  through 
governmental  agencies,  and  did  not  apply  to  un- 
authorized acts  of  private  persons  or  petty  of- 
ficers, and  the  evidence  was  admissible,  though 
the  act  of  the  deputy  in  entering  the  saloon  to 
secure  it  was  unlawful. 

2.  CbIUINAI.  L<AW — COUFETBNCT  OT  EVIDENCE 

CoHFixLiNa  Accused  to  Cbiminate  Hiu- 

BELF. 

The  evidence  was  not  inadmissible  as  being 
violative  of  the  constitutional  prohibition  against 
compelling  a  party,_  in  a  criminal  prosecution, 
to  testify  against  himself. 

Appeal  from  CrUninal  Court,  Davidson 
County;   W.  M.  Hart,  Judge. 

Sol  Cobn  was  convicted,  in  two  cases,  for 
Illegally  selling  liquor  on  Sunday,  and  for 
Illegally  selling  cigarette  papers,  respective- 
ly, Charles  Perkins  and  Lem  Horton  were 
convicted,  in  each  of  three  cases,  for  illegally 
selling  liquor  on  Sunday,  and  Lem  Horton 
was  convicted  alone  for  keeping  and  selling 
cigarette  papers,  and  tbey  severally  appeal; 
the  cases  being  heard  together,  In  this  court 
AHlrmed. 

W.  C.  Cherry,  for  appellants.  Asst  Atty. 
Oen.  Faw,  for  the  State. 

NEIL,  J.  In  the  first  case  against  Sol 
Cohn,  he  was  held  under  presentment,  in 
the  criminal  court  of  Davidson  county,  for 
selling  liquors  on  Sunday,  and,  in  the  sec- 
ond case,  for  selling  cigarette  papers,  con- 
trary to  the  statute  applicable  to  such  case. 
In  each  of  the  three  cases  against  Charles 
Perkins  and  Lem  Horton,  they  were  likewise 
held  for  selling  intoxicating  liquors  on  Sun- 
day. In  the  case  brought  against  Lem  Hor- 
ton alone,  he  was  held  under  presentment 
containing  several  counts;  one  for  keeping 
cigarette  papers  In  stock,  another  for  selling 
cigarette  papers,  and  another  for  giving 
away  cigarette  papers. 

In  all  of  the  foregoing  cases  the  plaintiffs 
in  error  were  convicted  on  trial  before  the 
court,  without  the  intervention  of  a  Jury, 
and  appropriate  punishment  assessed  against 
them.  Thereupon  they  severally  appealed  to 
this  court,  and  have  here  assigned  errors. 

The  cases  turn  upon  a  single  question,  and 
therefore  they  were  all  heard  together  in  this 
court 


The  question  arises  on  the  admission  of 
alleged  illegal  testimony  in  the  court  below. 
John  Teaman,  a  deputy  sheriff  of  Davidson 
county,  testified  that,  accompanied  by  'bis 
brother,  Owen  Teaman,  and  Mr.  Adkln,  both 
being  regular  deputy  sheriffs,  be  went  to 
Coirn's  place  about  6  o'clock  on  Sunday 
morning,  the  13th  day  of  January,  1907,  and 
mounted  a  stairway  leading  up  by  the  side  of 
the  saloon,  and,  after  tbey  had  reached  a 
point  about  halfway  up  the  stairway,  they 
stopped  and  removed  some  bricks  from  the 
wall,  ^nd  the  mortar  along  with  them,  being 
careful  to  draw  the  bricks  and  the  mortar 
out  n^oa  the  stairway  so  as  to  give  no  indi- 
cation. In  the  saloon,  of  what  they  were  doing 
on  the  stairway ;  that  the  hole  thus  made 
was  smaller  on  the  inside  of  the  saloon  than 
on  the  outside ;  that  having  made  this  peep- 
hole, they  sat  and  watched  occurrences  in 
the  saloon;  that  they  saw  Lem  Horton  and 
Charles  Perkins  enter  the  barroom  by  a  rear 
door,  and  they  were  soon  followed  by  a 
crowd;  that  witness  and  those  who  were 
with  him  watched  the  persons  Inside  for  an 
hour}  that  Lem  Horton  and  Charles  Per- 
kins sold,  and  received  money  for,  a  great 
many  drinks  of  whisky  and  beer,  certainly 
more  than  three;  that  they  saw  Lem  Hor- 
ton reach  under  the  bar  and  take  out  a  large 
box  of  dgarette  papers  and  sell  a  book  of 
them  to  a  customer,  one  Henry  Ewlng;  that 
he  rang  up  this  sale  of  the  cigarette  papers 
just  as  he  did  the  drinks,  in  the  cash  regis- 
ter; that  the  witness  and  the  others  with 
him  got  the  cigarette  papers  and  the  sale 
book  and  brought  them  to  court  It  was  fur- 
ther testified  that  Horton  and  Perkins  work- 
ed for  Cohn. 

The  other  witnesses  present  gave  substan- 
tially the  same  testimony  as  that  given  by 
John  Teaman.  At  the  close  of  the  testimony 
of  each  witness,  the  plaintiffs  in  error,  by 
their  counsel,  moved  the  court  to  strike  out 
the  .entire  testimony  of  each  witness  "be- 
cause the  same  was  InadmisBible,  and  incom- 
petent because  obtained  illegally  and  con- 
trary to  the  laws  of  the  state,  and  the  state 
and  federal  Constitutions."  This  motion  was 
overruled  in  the  court  below,  and  this  ac- 
tion of  the  court  Is  made  the  basis  of  the  er- 
ror assigned  here. 

It  is  Insisted  that  the  evidence  thus  ob- 
tained was  In  violation  of  the  constitutional 
provision  against  unreasonable  searches  and 
seizures,  and  also  violative  of  the  constitu- 
tional Inhibition  against  compelling  a  party, 
in  a  criminal  case,  to  give  testimony  against 
himself. 

We  think  the  evidence  was  competent.  The 
unreasonable  search  and  seizure  against 
which  the  constitutional  provision  was  de- 
signed to  operate  was  that  made  through 
governmental  agency,  and  has  no  bearing 
upon  the  unauthorized  acts  of  private  per- 
sons, or  of  petty  officers  of  the  law.  Nor  has 
the  inhibition  against  compelling  a  person 
charged  with  crime  to  Incriminate  himself 
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any  more  bearing  upon  the  present  contro- 
versy, since  the  plaintiffs  In  error  were  not 
required  to  testify.  Nor  was  any  presump- 
tion Indulgetl  or  permitted  against  them  be- 
muse of  their  silence.  Nor  were  the  plain- 
tiffs In  error  required  to  produce  any  prlrate 
papers  that  would  so  speak  as  to  incriminate 
them.  It  is  true  that  the  act  of  Yeaman  and 
his  companions  in  making  a  hole  In  the  wall 
and  spying  upon  the  inmates  of  the  building 
was  an  unlawful  one,  for  which  they  were 
subject  to  punishment.  Still,  although  the 
evidence  was  thus  procured.  It  would  not  be 
rejected  by  the  court  as  relevant  to  the  Is- 
sue. 4  Wlgmore  on  Evidence,  {§  2183.  2264 ; 
1  Oreenleaf  on  Evidence,  {  254a;  2  Elliott 
on  Evidence,  {  1013. 

Some  Illustrations  from  the  cases  will 
show  the  scope  of  the  rule. 

In  the  case  of  State  v.  Edwards,  51  W. 
Va.  220,  41  S.  E.  420,  50  L.  R.  A.  465,  it  ap- 
peared that  the  prisoner  was  arrested  for 
larceny,  in  obtaining  money  through  a  trick. 
When  arrested,  along  with  certain  good  mon- 
ey found  upod  his  person,  there  was  found 
a  supply  of  worthless  bank  notes.  The  lat- 
ter were  offered  as  evidence  on  the  trial,  as 
a  part  of  the  testimony  showing  the  trick 
that  had  been  practiced  uiwn  the  prosecutor. 
This  was  objected  to  on  the  ground  that 
these  papers  were  taken  from  the  person  of 
the  prisoner  illegally  by  the  officer  who  ar- 
rested him.  Speaking  to  this  point,  the  court 
said: 

"One  complete  answer  to  this  Is  that,  if 
It  was  an  illegal  seizure,  that  is  no  objection 
to  the  use  of  the  papers  as  evidence,  they 
being  proper  evidence  in  the  case  In  other 
respects,  for  the  court  can  take  no  notice 
bow  they  were  obtained,  whether  lawfully 
or  unlawfully,  nor  would  It  form  a  collateral 
issue  to  determine  that  question." 

In  Williams  v.  State,  100  Oa.  511,  28  S. 
E.  624,  39  L.  R.  A.  269,  It  appeared  that  a 
police  officer  devised  the  following  plan  to 
discover  whether  Sarah  Williams  was  sell- 
ing whisky  In  violation  of  law.  He  gave  to 
one  Mose  Lucas  a  silver  quarter  marked 
with  a  cross,  and  an  empty  half-pint  whisky 
flask  with  a  file  on  the  neck,  and  to  one  Jeff 
Bunkley  a  silver  10-cent  piece,  marked  with 
a  cross  on  the  head  of  the  female  figure 
on  the  coin.  Both  went  In  the  direction  of 
the  bouse  of  Sarah  Williams,  the  accused. 
In  a  few  minutes  thereafter  these  two  men 
came  out  of  the  back  yard,  and  Mose  Lucas 
handed  the  officer  the  same  bottle  that  had 
been  given  to  him,  and  in  the  same  condi- 
tion, except  that  it  was  full  of  whisky.  The 
police  officer  then  called  another  officer,  and 
the  two  entered  the  house  of  Sarah  Williams, 
and  the  offices  put  his  hand  In  her  apron 
pocket,  took  out  her  purse,  and  found  In  it 
the  two  pieces  of  marked  money  above  re- 
ferred to.  He  testified  that  the  two  pieces 
were  the  same  that  he  had  marked  and  given 
to  Lucas  and  Bunkley.  He  then  searched 
her  house  and  found  a  gallon  jug  of  black- 


bervs  wine  and  three  bottles,  two  of  them 
quart  bottles  and  one  of  them  a  half-gallon 
bottle.  One  of  the  bottles  was  nearly  full 
of  whisky,  and  another  had  only  the  bottom 
covered  with  whisky,  and  a  third,  the  half- 
gallon  bottle,  was  full  of  something  that 
looked  like  whisky.  The  officer  had  no 
search  warrant  to  search  either  the  defend- 
ant or  the  house.  The  jug  of  wine,  the  half- 
gallon  bottle  of  whisky,  the  quart  bottle  of 
whisky,  partly  used,  and  the  other  bottle 
of  whisky  which  contained  a  little  bit  In  the 
bottom  of  It,  together  with  a  tin  funnel,  and 
the  25-cent  and  the  10-cent  piece  of  sliver 
money,  were  tendered  In  evidence  and  per- 
mitted, over  the  objection  of  the  accused. 
The  objection  was  overruled,  the  court  say- 
ing: 

"Irrespective  of  the  many  respectable  au- 
thorities above  referred  to,  and  ^leaking  for 
ourselves,  we  are  satisfied  that  the  conten- 
tion of  the  accused  that  her  constitutional 
rights  were  Infringed  by  the  ruling  of  the 
trial  judge  admitting  the  evidence  ccHnplaln- 
ed  of  ought  not  to  be  sustained.  As  w«  un- 
derstand It,  the  main.  If  not  the  sole,  pur- 
pose of  our  constitutional  Inhibitions  against 
unreasonable  searches  and  seizures,  was  to 
place  a  salutary  restriction  upon  the  powers 
of  government.  That  Is  to  say,  we  brieve 
the  f  ramers  of  the  Constitution  of  the  United 
States,  and  of  this,  and  other  states,  merely 
sought  to  provide  against  any  attempt,  by 
legislation  or  otherwise,  to  authorize,  justl^ 
or  declare  lawful  any  unreasonable  search 
or  seizure.  This  wise  restriction  was  intend- 
ed to  operate  upon  legislative  bodies,  so  as 
to  render  Ineffectual  any  effort  to  legalize 
by  statute  what  the  people  expressly  stipu- 
lated could  In  DO  event  be  made  lawful,  up- 
on executives,  so  that  no  law  violative  of  this 
constitutional  inhibition  should  ever  be  en- 
forced; and  upon  the  judiciary,  so  as  to 
render  It  the  duty  of  the  courts  to  denounce 
as  unlawful  every  unreasonable  search  and 
seizure,  whether  confessedly  without  any  col- 
or of  authority,  or  sought  to  be  justified  un- 
der the  guise  of  legislative  sanction.  For  the 
misconduct  of  private  persons,  acting  upon 
their  Individual  re^musibllity  and  of  their 
own  volition,  surely  none  of  the  three  divi- 
sions of  government  Is  responsible.  If  an  of- 
ficial, or  a  mere  petty  agent  of  the  state, 
exceeds  or  abuses  the  authority  with  which 
he  is  clothed,  he  Is  to  be  deemed  as  acting, 
not  for  the  state,  but  for  himself  only; 
and  therefore  he  alone,  and  not  the  state, 
should  be  held  accountaMe  for  his  acts.  If 
the  constitutional  rights  of  a  citizen  are  in- 
vaded by  a  mere  individual,  the  most  that 
any  branch  of  government  can  do  Is  to  afford 
the  citizen  such  redress  as  is  possible,  and 
bring  the  wrongdoer  to  account  for  his  un- 
lawful conduct" 

In  Chastang  v.  State,  88  Ala.  29,  3  South. 
304,  a  pistol  found  on  searching  a  person 
was  held  admissible  as  evidence,  regardless 
of  the  Illegality  of  the  search.    To  the  same 
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effect  Is  Shields  t.  State,  104  Ala.  35,  16 
South.  85,  53  Am.  St.  Rep.  17.  In  that  case 
it  was  held  that  however  unfair  or  illegal 
may  be  the  method  by  which  the  evidence 
was  obtained,  yet  It  may  be  received,  if  the 
accused  was  not  compelled  to  do  any  act 
to  Incriminate  himself.  In  that  case  it  ap< 
peered  that  the  prisoner  was  on  trial  for 
carrying  concealed  weapons,  and  it  was  per- 
mitted to  be  shown  that  a  pistol  was  found 
concealed  on  the  defendant's  person,  as  the 
result  of  a  forcible  search  by  an  oCBcer.  The 
evidence  was  permitted  to  be  received,  al- 
though the  search  was  unauthorized  and 
unlawful. 

In  State  v.  Pomeroy,  130  Mo.  489,  32  S.  W. 
1002,  It  was  held  that  it  was  not  a  violation 
of  the  constitutional  provision,  that  no  one 
shall  be  compelled  to  testify  against  him- 
self in  a  criminal  case,  to  introduce  in  evi- 
dence, in  a  prosecution  for  establishing  a 
lottery,  tickets,  papers,  etc.,  taken  from  the 
person  and  premises  of  the  accused,  even 
thou^i  they  were  obtained  without  authority 
of  law. 

In  Glndrat  v.  People,  138  111.  103,  27  N.  E. 
108$,  it  was  beld  that  the  fact  that  evi- 
dences of  the  commiselons  of  a  crime  were 
found  by  a  mere  private  detective,  on  an  un- 
authorized search  of  a  party's  rooms,  would 
not  itself  render  the  evidence  incompetent 
ngaihst  the  party  In  w^ose  possession  the 
articles  were  found,  if  such  evidence  was 
otlierwlse  competent  In  that  case  It  appear- 
ed that  a  party  was  under  indictment  for  lar- 
ceny of  a  diamond  ring  by  substituting  an 
imitation  diamond  in  its  place.  The  search 
above  referred  to  by  the  private  detective 
resulted  in  discovering  cheap,  imitation  dia- 
monds in  the  possession  of  the  accused.  It 
was  held  that  the  admission  of  these  objects 
In  evidence  was  not  a  violation  of  any  con- 
stitutional right. 

In  State  v.  Atkinson,  40  S.  C.  363,  18  S.  E. 
1021,  42  Am.  St.  Rep.  877,  it  was  held  that 
papers  Illegally  obtained  by  searching  the 
rooms  of  the  accused  during  his  absence  was 
competent  evidence  against  him  on  a  trial 
for  murder. 

In  State  ▼.  Grlswold,  67  Conn.  290,  34  Atl. 
1048,  33  L.  R.  A.  227,  It  appeared  that  a  cer- 
tain package  was  obtained  by  searching  the 
prisoner's  office  during  his  absence;  the 
search  not  being  made  under  any  warrant, 
but  by  consent  of  one  Butler,  the  servant 
of  the  accused.  This  evidence  was  objected 
to  on  the  ground  that  it  was  illegally  ob- 
tained, because  the  servant  had  no  right  to 
consent  to  a  search  of  the  office.  "The  court 
beld  that,  even  If  the  property  had  been  tak- 
en from  the  possession  of  defendant  by  tres- 
pass, that  would  be  no  valid  objection  to  Its 
admissibility. 

In  State  v.  Nordstrom,  7  Wash.  506,  35 
Pac.  382,  it  was  beld  that  papers  and  things 
taken  from  the  acciised  at  the  jail,  on  the 
usual  search  being  made,  might  be  admitted 
In  evidence  against  him  without  any  viola- 


tion of  the  constitutional  provisions  against 
unreasonable  search  and  seizures,  or  the  pro- 
vision against  compulsory  self-incrimination. 

In  Trask  v.  People,  151  111.  523,  38  N.  E. 
248,  It  was  beld  that  papers  found  in  a  room 
occupied  by  a  person  under  Indictment  for 
larceny,  while  out  on  ball,  which  tl>e  officer 
took  from  the  room  in  his  absence,  were 
admissible  In  evidence,  even  though  thus 
unlawfully  obtained. 

In  Slebert  v.  People,  143  111.  571,  32  N.  E. 
431,  It  appeared  that  a  Pinkerton  detective 
found  certain  letters  in  the  room  of  the 
accused,  which  he  obtained  from  the  ijeraon 
in  charge  of  them  by  representing  tihat  he 
was  her  friend.  It  was  held  that  these  let- 
ters were  admissible  in  evidence,  notwith- 
standing the  manner  in  which  they  had  been 
obtained. 

In  Commonwealth  v.  Welsh,  110  Mass.  359, 
it  was  held  that,  although  an  officer  had 
been  guilty  of  misconduct  in  his  mode  of 
serving  a  warrant,  in  breaking  open  a  safe, 
on  the  refusal  of  the  defendant  to  give  up 
tlie  key,  and  although  be  might  be  criminally 
liable  for  his  act,  yet  this  did  not  rmder 
the  fact  that  intoxicating  liquors  were  found 
in  the  safe  incompet^it  evidence  in  a  prose- 
cution for  the  selling  of  intoxicating  liquors. 

The  foregoing  are  sufficient  illustrations 
of  the  rule.  The  cases  are  very  numerous, 
and  could  be  cited  in  great  numt>ers.  We  do 
not  suppose  any  question  would  bave  been 
made  but  for  the  case  of  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct  624,  29  L. 
Ed.  746,  referred  to  and  quoted  from  ex- 
tensively in  tlie  brief  of  counsel  for  plaintiffs 
In  error.  That  case,  however.  Is  distinguish- 
ed in  the  later  case  of  Adams  v.  New  Toik, 
192  U.  S.  585,  24  Sup.  Ot  372,  48  L.  Ed.  675. 
In  that  case  the  court,  after  quoting  with 
approval  from  the  leading  case  of  Common- 
wealth v.  Dana,  2  Mete.  (Mass.)  239,  and  C<Hn- 
monwealth  v.  Tibbetts,  157  Mass.  519,  32  N.  E. 
910,  and  citing  most  of  the  cases  we  bave 
referred  to,  and  approving  the  doctrine  there- 
in declared,  held  that  the  case  of  Boyd  v. 
United  States  was  not  an  authority  to  the 
contrary.  In  that  case  the  following,  from 
Commonwealth  r.  Dana,  supra,  was  quoted 
with  approval: 

"Admitting  that  the  lottery  tickets  and  ma- 
terials were  Illegally  seized,  still  this  is  no 
legal  objection  to  the  admission'  of  them  in 
evidence.  If  the  search  warrant  were  il- 
legal, or  if  the  officer  serving  the  warrant  ex- 
ceeded his  authority,  the  party  on  whose 
complaint  the  warrant  Issued,  or  the  officer, 
would  be  responsible  for  the  wrong  done ;  but 
tbis  is  no  good  reason  for  excluding  the  pa- 
pers seized  as  evidence  if  they  were  perti- 
nent to  the  Issue,  as  they  unquestionably 
were.  When  papers  are  offered  In  evidence, 
the  courts  can  take  no  notice  how  they  were 
obtained,  whether  lawfully  or  unlawfully; 
nor  would  they  form  a  collateral  issue  to  de- 
termine that  question.  This  point  was  decid- 
ed in  the  cases  of  L«gatt  t.  ToUervey,  14  East, 
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302,  and  Jordan  t.  Lewis,  14  East,  300,  note, 
and  we  are  entirely  satlsfled  that  the  prin- 
ciple on  which  these  cases  were  decided  Is 
sound  and  well  established." 

The  following  Is  also  quoted  with  approval 
from  (Commonwealth  t.  Tlbbetts,  supra: 

"But  two  points  have  been  argued:  The 
first  is  that  the  criminatory  articles  and  let- 
ters found  by  the  officer  In  the  defendant's 
possession  were  not  admissible  In  eTidence 
because  the  officer  had  no  warrant  to  search 
for.  them,  and  his  only  authority  was  under 
a  warrant  to  search  her  husband's  premises 
for  intoxicating  liquors.  The  defendant  con- 
tends that,  under  such  circumstances,  the 
finding  of  criminatory  articles  or  papers  can 
only  be  proved  when,  by  express  provision 
of  statute,  the  possession  of  them  Is  Itself 
made  criminal.  This  ground  of  distinction  Is 
untenable.  Evidence  which  is  pertinent  to 
the  issue  Is  admissible,  although  It  may  have 
been  procured  in  an  Irregular,  or  even  In  an 
Illegal,  manner.  A  trespasser  may  testify  to 
pertinent  facts  observed  by  bim,  or  may  put 
in  evidence  pertinent  articles  or  papers  found 
by  him  while  trespassing.  For  the  trespass 
be  may  be  held  responsible  civilly,  and  per- 
haps criminally,  but  his  testimony  is  not 
thereby  rendered  Incompetent." 

The  following  is  also  quoted  with  approval 
from  State  v.  Flynn,  36  N.  H.  64: 

"The  evidence  obtained  by  means!  of  a 
search  warrant  is  not  inadmissible,  either  up- 
on the  ground  that  It  is  in  the  nature  of 
admissions  made  under  duress,  or  that  it  is 
evidence  which  the  defendant  has  been  com- 
pelled to  fnmlsh  against  himself,  or  on  the 
ground  that  the  evidence  has  been  unfairly  or 
illegally  obtained,  even  If  it  appears  that  the 
search  warrant  was  illegally  Issued." 

Distinguishing  the  case  of  Boyd  v.  United 
States,  supra,  the  court  said: 

"In  that  case  a  section  of  the  customs  and 
revenue  laws  of  the  United  States  authorized 
the  court  In  revenue  cases,  on  motion  of  the 
government's  attorney,  to  require  the  produc- 
tion by  the  defendant  of  certain  books,  rec- 
ords, and  papers  in  court;  otherwise  the  al- 
legation of  the  government's  attorney  as  to 
their  contents  to  be  taken  as  true.  It  was 
held  that  the  act  was  unconstitutional  and 
void  as  applied  to  a  suit  for  a  penalty  or 
a  forfeiture  of  the  party's  goods.  The  case 
has  .been  frequently  cited  by  this  court,  and 
we  have  no  wish  to  detract  from  its  authority.- 
That  case  presents  the  question  whether  one 
can  be  compelled  to  produce  his  books  and 
papers  in  a  suit  which  seeks  the  forfeiture 
of  bis  estate  on  pain  of  having  the  statements 
of  government's  counsel  as  to  the  contents 
thereof  taken  as  true  and  used  as  testimony 
for  the  government." 

In  Adams  v.  New  Tork,  supra,  it  appeared 
that  while  the  officers  were  making  a  legal 
search,  for  the  purpose  of  finding  gambling 
paraphernalia,  they  took  other  papers  whicU 
were  found  useful  in  identifying  the  writing 
upon   certain   gamblinK  papers.    The   ques- 


tion was  whether  these  other  papers  could  be 
used  as  evidence.    The  court  said: 

"We  think  there  was  no  violation  of  the 
constitutional  guaranty  of  privilege  from  un- 
lawful search  or  seizure  In  the  admission  of 
this  testimony.  Nor  do  we  think  the  ac- 
cused was  compelled  to  incriminate  himself. 
He  did  not  take  the  witness  stand  In  his  own 
behalf,  as  was  his  privilege  under  the  laws  of 
the  state  of  New  Tork.  He  was  not  com- 
pelled to  testify  concerning  the  papers  or 
make  any  admission  about  them." 

We  need  not  pursue  the  subject  farther. 
The  overwhelming  weight  of  authority,  both 
state  and  national,  is  in  favor  of  the  com- 
petency of  the  evidence  offered  In  the  pres- 
ent case,  and  we  think  there  was  no  error  In 
the  judgment  of  the  court  t>elow  in  the  sey- 
eral  cases  mentioned,  and  all  the  judgments 
must  be  affirmed. 


MONTGOMERY  COUNTY  v.  CLARK8- 

VILLB  A  R.  TURNPIKE  CO.  et  al. 

(Supreme  Court  of  Tennessee.    March  16,  1908.) 

1.  Turnpikes  Aitn  Toix  Roads  —  TKbicna.- 
TiON  OF  CoBFoaATiORs— Statutes. 

An  act  incorporating  a  turnpike  company 
with  power  to  construct  a  toll  road  from  a  des- 
ignated place  across  a  river  at  a  bridge  in  pro- 
cess of  erection  to  a  designatedplace  Szed  the 
period  of  corporate  existence.  The  bridge  was 
destroyed,  and  the  company  procured  the  pas- 
sRge  of  an  act  authorizing  it  to  rebuild  it.  The 
latter  act  did  not  fix  any  time  for  the  enjoy- 
ment of  the  right  to  collect  toll  from  users  of 
the  bridge  to  be  erected.  BM,  that  the  latter 
act,  though  not  amendatory  in  express  terms  of 
the  original  act,  was  in  effect  an  amendment 
thereof,  and  by  operation  of  law  it  became  a 
part  thereof,  and  the  limit  prescribed  by  it  was 
effective  as  to  the  right  to  take  tolls  over  the 
bridge. 

2.  Same— Natche  of  Tubnpike. 

The  only  difference  between  a  tnrnpike  and 
a  common  highway  is  that,  instead  of  being; 
made  at  the  public  expense  in  the  first  instance, 
it  is  authorized  and  laid  otit  by  public  author- 
ity and  made  at  the  expense  of  individuals,  and 
the  cost  of  constmction  and  maintenance  is 
reimbursed  by  a  toll  levied  by  pnblic  authority 
for  the  purpose,  and  every  traveler  has  the 
same  right  to  use  it,  paying  tlie  toll  established 
by  law,  as  any  other  hignway,  and  the  same  rule 
applies  to  toll  bridges. 

3.  Same— Tebmiration  of  Cohporatb  Exist- 
ence OF  TuBNPiKE  CoBPOBATioN— Effect. 

An  act  incorporating  a  turnpike  company 
with  power  to  construct  a  toll  road  from  a  des- 
ignated place  across  a  river  at  a  bridge  in  pro- 
cess of  erection  to  a  designated  olace  fixed  the 
period  of  corporate  existence.  The  bridge  was 
destroyed,  and  the  company  procured  the  ms- 
sage  of  an  act  authorizing  it  to  rebuild  it.  The 
latter  did  not  fix  any  time  for  the  enjoyment  of 
the  right  to  collect  toll  from  users  of  the  bridge 
to  be  erected.  Betd,  ttiat  the  right  to  exact  tolla 
on  the  turnpike,  including  the  bridge,  ended 
with  the  corporate  existence  of  the  company, 
and  thereafter  the  public  obtained  the  rieht  to 
use  the  turnpike.  Including  the  bridge,  without 
payment  of  toll,  and  the  company  and  its  snc- 
ce^sors  had  no  authority  to  remove  the  bridge  or 
destroy  the  road. 

4.  Sake— GoLLEOTiOR  of  Toixs— Suit  to  Re- 
sts ain. 

A  county  may  maintain  a  suit  to  restrain 
collection  of  tolls  on  a  tampike,  hiciuding  a 
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bridge,  after  the  right  to  exact  tolls  has  ex- 
pired, by  reason  of  the  termination  of  the  cor- 
porate existence  of  the  company  organized  to 
construct  the  turnpike  with  the  right  to  exact 
tolls. 

Appeal  from  Cbancery  Court,  Montgomery 
County ;  J.  W.  Stout,  Chancellor. 

Suit  by  Montgiimery  county  against  the 
Clarksville  &  RnsBellTille  Turnpike  Company 
and  otliers.  From  a  decree  for  complainant, 
defendants  appeal.    Affirmed. 

Leech  &  Ponder,  for  apjjellants.  Savage  & 
Fort,  for  appellee. 

BBARD,  O.  J.  The  present  bill  was  filed 
by  the  county  of  Montgomery  to  enjoin  the 
defendants  from  collecting  toll  from  persons 
passing  over  a  bridge  which  spans  Red  river 
at  or  near  the  dty  of  Clarksville.  In  1829 
the  Legislature  of  Tennessee  passed  an  act 
incorporating  the  Clarksville  &  Russellville 
Turnpike  Company,  and  anthorizing  It  to  con- 
struct a  toll  or  "turnpike  road  from  Clarks- 
ville across  Red  river  at  a  bridge,  now  build- 
ing at  Barker's  Ferry,  leading  toward  Russell- 
ville. and  to  where  said  road  Intersects  the 
Kentucky  line."  There  Is  an  intimation  in 
the  record  that  the  bridge  which  was  then 
building,  as  indicated  in  this  charter,  was 
constructed  by  the  city  of  Clarksville,  and  If 
this  be  not  so,  yet  we  think  it  clearly  Infer- 
able from  the  terms  used  In  the  chapter  that 
the  bridge  with  which  the  turnpike  to  be 
constructed  was  to  connect  was  being  built 
by  some  other  than  the  corporation  then  creat- 
ed. This  bridge,  by  whomsoever  built,  was 
destroyed  during  the  Civil  War.  The  turn- 
pike in  question  was  constructed  under  that 
charter.  In  1865,  in  view  of  the  destruction 
of  the  bridge,  as  well  as  of  the  fact  that  one 
was,  if  not  necessary,  at  any  rate  an  inport- 
ant  link  in  Its  turnpike,  the  Clarksville  & 
Russellville  Turnpike  Company  secured  the 
passage  of  an  act  authorizing  It  to  build  a 
toll  bridge  at  the  point  where  the  line  of  its 
road  crossed  Red  river,  and  under  this  au- 
thority the  present  bridge  was  constructed. 
It  was  provided  in  the  act  of  1828,  under 
which  this  company  was  organized,  that  its 
corporate  life  should  end  on  the  Ist  of  Janu- 
ary, 1809.  No  limit  is  fixed  for  the  enjoy- 
ment of  the  right  to  collect  toll  from  users  of 
the  bridge  erected  under  the  act  of  1865  (Laws 
1865,  p.  121,  c.  19).  Though  not  an  amend- 
atory act  In  express  terms,  In  effect  the  act 
of  1865  Is  amendatory,  and  by  operation  of 
law  it  became  a  part  of  the  original  act,  and 
there  can  be  no  question  that  the  limit  pre- 
scribed by  that  act  as  to  the  turnpike  was 
equally  effective  as  to  the  right  to  take  over 
the  bridge.  Turnpike  v.  Illinois,  96  U.  S.  63, 
24  L.  Ed.  651. 

.  On  the  19th  of  December,  1898,  five  of  the 
stockholders  of  the  Clarksville  &  Russellville 
Turnpike  Company  filed  with  the  register  of 
Montgomery  county  two  applications  request- 
ing, respectively,  a  charter  for  a  corpora- 
tion denominated  the  Clarksville  &  Russell- 
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vllle  Bridge  Company,  and  a  charter  for  the 
Clarksville  &  Russellville  Turnpike  Company, 
and  these  charters  were  granted  on  the  27th 
of  December,  1898.  It  Is  unnecessary  to  deal 
further  with  the  new  corporation,  called  the 
"Clarksville  &  Russellville  Turnpike  Com- 
pany," because  after  its  organization  It  seems 
to  have  made  no  effort  to  exercise  control  over 
the  turnpike  constructed  by  its  predecessor 
in  title,  but  seemingly  abandoned  the  road 
to  the  public  as  a  free  highway. 

The  Clarksville  &  Russellville  Bridge  Com- 
pany, however,  undertook  to  purchase  the 
rights  of  the  old  Clarksville  &  Russellville 
Turnpike  Company  in  the  bridge  over  Red 
river,  and  at  the  time  of  the  filing  of  this  bill 
was  exacting  toll  from  those  of  the  public 
whose  business  or  pleasure  required  them  to 
pass  over  it.  One  of  the  questions  presented 
on  the  record  is,  had  the  old  company,  whose 
charter  was  upon  the  eve  of  expiration,  such 
an  interest  in  the  bridge  which  It  had  con- 
structed that  It  could  transfer  It  to  a  pur- 
chaser with  the  right  to  collect  toll  from  the 
users  of  It? 

Waiving  the  suggestion  made  by  counsel 
for  complainant  that  the  charter  to  the  bridge 
company  was  taken  out  under  the  act  of  1873 
(Acts  1875,  p.  240,  c.  142,  i  7),  Which  author- 
ized the  Incorporation  of  sudi  a  company  to 
construct  toll  bridges,  and  not  to  buy  bridges 
already  erected,  we  are  satisfied  that  there 
was  no  transferable  Interest  in  this  bridge, 
and  that  the  effort  to  sell  and  transfer  it  was 
abortive. 

The  bridge  in  question  was  regarded  by 
the  original  company  as  an  essential  part  of 
its  road,  and  Its  erection  was  nothing  more 
than  a  laying  out  of  a  highway,  burdened  as 
a  matter  of  course  with  the  legislative  grant 
to  charge  tolls  during  the  corporate  life  of 
the  company.  "The  only  difference  between 
a  turnpike  and  a  common  highway  Is  that,  in- 
stead of  being  made  at  the  public's  expense 
in  the  first  Instance,  it  is  authorized  and  laid 
out  by  public  authority  and  made  at  the  ex- 
pense of  individuals,  and  the  cost  of  construc- 
tion and  maintenance  is  reimbursed  by  a  toll 
levied  by  public  authority  for  the  purpose. 
Every  traveler  has  the  same  right  to  use  it, 
paying  the  toll  established  by  law,  as  he 
would  have  to  use  any  other  highway."  Com- 
monwealth V.  Wilkinson,  16  Pick  (Mass.)  175, 
26  Am.  Dec.  654 ;  Angel  on  Highways,  p.  8,  § 
9.  And  in  analogy  to  toll  roads  are  toll 
bridges.  Angel  on  Highways,  p.  32;  Elliott 
on  Roads  and  Streets,  p.  21,  and  cases  cited. 
So  there  is  no  doubt  but  that  the  right  to 
exact  tolls  upon  the  turnpike  ended  with  the 
corporate  life  of  this  company,  and  there  Is  as 
little  doubt  that,  upon  this  turnpike  becoming 
a  public  highway  on  the  1st  of  January,  1809, 
the  franchise  to  take  tolls  upon  this  bridge, 
which  was  a  part  of  it,  equally  ceased.  State 
V.  Lawrence  Bridge  Co.,  22  Kan.  438 ;  Central 
Bridge  Corp.  v.  City  of  Lowell,  15  Gray 
(Mass.)  106;  State  v.  Lake,  8  Nev.  276. 
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It  was  Insisted  In  argument  for  the  defend- 
ant that.  If  no  more,  It  bought  the  material 
which  entered  Into  this  bridge,  and  that  the 
county,  whatever  its  otherwise  legal  right 
might  be,  could  not  interfere  with  the  man- 
agement and  control  of  this  property  by  the 
bridge  company,  and  if  that  company  saw 
proper  it  might  tear  down  and  remore  the 
bridge  altogether  from  the  point  where  it 
stood.  It  would  hardly  be  insisted  that  the 
Clarksville  &  Russellvllle  Turnpike  Company, 
incorporated  in  December,  1898,  with  a  view 
to  the  succession  to  the  rights  and  properties 
of  its  predecessor,  would  be  permitted  to  tear 
up  and  remove  the  material  which  went  into 
the  construction  of  that  turnpike.  During  the 
existence  of  Its  predecessor  that  turnpike  was 
none  the  less  a  highway  because  the  public 
could  only  make  use  of  it  by  paying  toll  for 
the  benefit  of  those  whose  capital  and  time 
had  been  used  In  its  construction.  When  the 
time  fixed  in  the  charter  for  the  existence  of 
the  company  had  passed,  it  was  still  a  high- 
way, only  disburdened  of  the  duty  of  persons 
using  it  to  pay  toll  for  such  use.  As  said 
above,  we  are  satisfied  no  one  would  insist 
that  the  new  company,  by  virtue  of  its  succes- 
sion, would  have  a  right  to  obstruct,  and  es- 
pecially destroy,  the  turnpike  by  the  removal 
of  the  material  which  entered  into  its  con- 
struction. We  think  It  equally  true  that  no 
such  right  existed  in  the  original  company 
so  far  as  the  bridge  is  concerned,  and,  when 
the  right  to  take  tolls  expired,  there  imme- 
diately arose  the  right  of  the  public  to  use 
the  bridge  as  a  free  one,  without  any  right 
on  the  part  of  the  builders  or  their  successors 
to  remove  the  structure  and  destroy  the  high- 
way. 5  Cyc.  1076;  22  Kan.  438;  15  Gray 
(Mass.)  106 ;   8  Nev.  276. 

But  the  serious  question  in  the  case  is  one 
raised  by  the  demurrer,  which  was  overruled, 
but  subsequently  insisted  upon  in  the  answer 
of  the  defendant,  and  that  is,  grant  every- 
thing said  above,  yet  Montgomery  county  can- 
not maintain  this  suit.  In  other  words,  the 
insistence  is  that  this  bridge  company,  assert- 
ing the  right  under  its  charter  to  supervise 
the  bridge  and  take  toll  from  the  public,  can 
only  be  Interfered  with  by  the  state,,  acting 
under  section  5165  and  subsection  5  of  Shan- 
non's Code.  It  is  doubtless  true  that  in  this 
collateral  proceeding  the  complainant  cannot 
question  the  regularity  of  the  organization  of 
the  bridge  company.  This,  however,  is  not 
the  purpose  of  this  bill.  Granting  that  the 
charter  of  tliat  company  has  l)een  properly 
obtained,  and  that  it  has  all  the  powers  con- 
ferred by  the  act  of  1876  upon  such  company, 
the  insistence  here  is  that  the  bridge  In  ques- 
tion is  a  free  bridge,  and  that  this  company 
has  no  right  to  exact  tolls  from  those  who 
pass  over  it  If  one  of  the  citizens  of  Mont- 
gomery county,  and,  in  fact,  if  any  member  of 
the  public  declined  to  pay  toll,  and  was  sued 
for  such  toll  by  this  company  and  a  penalty 
incun-ed  by  a  refusal,  on  our  authorities  he 


would  be  permitted  to  defend  by  showing  that 
the  corporation  was  without  right  to  collect 
toll.  Franklin  ft  Columbia  Tnmpike  Co.  t. 
Campbell,  2  Humph.  467. 

It  Is  true  the  general  rule  is  that  corporate 
rights  can  only  be  forfeited  by  a  judicial 
Judgment,  rendered  at  the  instance  of  the 
state  which  granted  the  charter ;  bnt  it  does 
not  follow  from  this  rule,  says  Mr.  EHIiott 
in  his  work  on  Roads  and  Streets,  "tliat  in 
a  collateral  action,  such  as  one  to  collect  toll, 
the  defendant  cannot  aver  that  the  charter 
has  been  forfeited."  If  it  be  true  that  a  pri- 
vate citizen,  without  impinging  on  this  mle, 
could  in  his  defense  show  a  forfeit  of  the 
charter  in  order  to  avoid  the  exaction  of  toll, 
then  we  cannot  see  how  it  can  be  maintained 
that  Montgomery  c6unty,  to  whom  is  conunit- 
ted  under  legislative  grants  the  supervision 
of  bridges  and  highways,  cannot  maintain  the 
present  bill.  As  has  already  been  said,  in 
this  case  no  more  than  In  that  case  where 
the  private  citizen  defends  against  an  action 
to  collect  toll,  upon  the  ground  that  the  cor- 
poration is  without  power  to  charge  it,  is  in- 
volved in  any  respect  the  right  of  this  corpo- 
ration to  exercise  to  the  full  limit  all  the  pow- 
ers conferred  by  its  chartw.  If  under  this 
charter  the  company  had  erected  toll  gates 
on  the  turnpike  and  claimed  the  right  to  re- 
ceive toll  from  the  public  under  some  sort  of 
succession  to  the  Clarksville  &  RussellviUe 
Turnpike  Company,  not  only  would  it  have 
been  subject  to  indictment  for  a  public  nui- 
sance, but  unquestionably  the  county  of  Mont- 
gomery could  have  taken  steps  in  the  civil 
courts  to  remove  these  toll  gates  as  obstruc- 
tive to  the  free  use  of  the  turnpike,  and  It 
would  be  no  answer  to  such  an  action  that 
the  county  was  seeking  to  do  what  alone 
could  be  done  by  the  state  in  a  direct  action, 
ttiat  is,  enforce  a  forfeiture  of  corporate 
rights. 

To  such  a  defense  the  answer  would  l>e,  as 
already  Indicated,  that  no  interference  was 
sought  at  the  bands  of  the  court  with  the 
corporate  rights  of  the  company,  but  that  the 
only  purpose  of  the  county  was  to  protect  its 
citizens  against  illegal  exactions  when  they 
offered  to  pass  over  a  public  highway.  It  Is 
unnecessary,  however,  to  pursue  this  line  of 
discussion  further,  inasmuch  as  the  right  of 
the  county  to  maintain  this  action  is  distinct- 
ly recognized  in  the  case  of  Ledbetter  v.  Turn- 
pike Co.,  110  Tenn.  92,  73  8.  W.  117. 

The  decree  of  the  chancery  court  maintain- 
ing this  right,  and  from  which  this  appeal  haa 
been  prosecuted,  is  therefore  affirmed. 


CANTRBLL  v.  GOLDEN. 

(Supreme  Court  of  Tennessee.    Feb.  24,  1908.> 

1.  Mandamus— GBotJHDS  —  BrracnvEHBss  or 
Rkmedt. 

Mandamus,  l>eing  a  discretionary  writ,  will 
not  be  granted  in  any  case  where  the  court  caa 
see  that  it  would  be  useless.     Hence,  where  a 
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trial  judge  refused  to  sign  a  bill  of  exceptions 
containinc  a  certain  statement,  mandamus  will 
not  lie  to  compel  him  to  do  so,  in.  view  of  the 
probRbilIl7  that  he  would  return  that  the  alleged 
action  did  not  occur,  for  in  the  face  of  snch  a 
return  a  peremptory  writ  would  not  be  granted. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  Xi,  Mandamus,  (  48;  vol.  21,  Exceptions, 
Bill  of,  i  85.] 

2.  Cebtiobabi— Review  bt  Supbeme  Coubt 
OF  Decision  of  Coubt  of  Civn,  Appeals— 
Recobd  —  CoBBKcnoR  OF  Bill  of  Exokf- 
Tio.\8  BT  Tbial  Coubt. 

Under  the  act  establishing  the  Court  of 
Civil  Appeals,  the  Supreme  Court  must  try  a 
rase  taken  up  by  certiorari  on  the  record  on 
which  the  Court  of  Civil  Appeals  acted.  Hence, 
where  a  case  is  taken  to  the  Supreme  Court 
by  certiorari  after  an  appeal  to  the  Court  of 
Civil  .Appeals,  mandamus  will  not  lie  to  com- 
pel the  trial  court  to  sign  a  corrected  bill  of 
exceptions. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  R.  L.  Cantrell  against  S.  Golden. 
From  the  judgment  of  the  Court  of  Civil 
Appeals,  Cantrell  brings  certiorari.  Applica- 
tion by  Cantrell  for  mandamus  to  trial  Judge 
denied. 

T.  W.  Wade  and  R.  L.  Cantrell,  for  Can- 
trell. Drake  Bros,  and  Crowley  Bros.,  for 
Golden. 


NEIL,  J.  This  is  an  application  for  man- 
damus to  compel  the  circuit  judge  to  sign 
a  bill  of  exceptions,  so  as  to  make  it  state 
that  the  petitioner  bad  claimed  a  jury  in 
the  court  below.  It  appears  from  the  peti- 
tion that  a  bill  of  exceptions  was  presented 
to  the  trial  Judge  containing  the  statement 
now  asked  to  be  Inserted,  and  that  he  struck 
it  out.  It  also  appears  that  this  case  was  ap- 
pealed from  the  circuit  court  of  Dekalb  coun- 
ty to  the  Court  of  Civil  Appeals  and  there 
tried,  and  that  the  case  was  thence  brought 
into  this  court  by  the  writ  of  certiorari,  in 
accordance  wltb  the  practice  laid  down  in 
the  act  establishing  the  Court  of  Civil  Ap- 
Iteals.  No  application  for  mandamus  was 
made  in  that  court. 

On  the  facts  stated  the  application  must 
be  denied  on  two  grounds:  First  The  writ 
of  mandamus  being  a  discretionary  writ,  it 
will  not  be  granted  in  any  case  where  the 
court  can  see  that  It  would  be  useless.  The 
circuit  Judge  having  already  refused  to  sign 
a  bill  of  exceptions  containing  tbe  matter 
now  sought  to  be  Inserted,  and  no  reason 
being  sbown  as  a  basis  for  supposing  or  be- 
lieving that  be  has  changed  his  view  about 
the  matter,  or  bis  recollection  of  what  hap- 
pened In  the  coturt  below,  we  cannot  suppose 
that  he  would  do  otherwise  than  make 
a  return  to  tbe  alternative  writ,  to  the  effect 
that  no  sugh  action  took  place  In  the  court 
t>elow.  In  the  face  of  such  return  this  court 
would  not  grant  a  peremptory  writ  Second- 
ly. The  application  should  have  been  made 
to  tbe  Court  of  Civil  Appeals.  After  a  case 
jtasses  that  court  no  change  can  be  made  In 
the  bill  of  exceptions.  Under  the  act  eatab- 
llebing  the  Court  of  Civil  Appeals  this  court 


must  try  a  case  when  brought  here  by  certi- 
orari on  the  record  on  which  tbe  Court  of 
Civil  Appeals  acted. 

On  the  grounds  stated,  we  are  of  oplniou 
there  is  no  merit  in  the  application,  and  it 
must  be  disallowed. 


MEMPHIS  CONSOL.  GAS  &  ELECTRIC  CO. 
et  al.  V.  SIMPSON. 

(Supreme  Court  of  Tennemee.    June  29,  1907.) 

1.  Masteb  and  Servant— Telephone  Line- 
men —  Death  Thbodgh  Rlectbio  Shook  — 
Contbibutobt  Neolioence. 

A  telephone  lineman  is  guilty  of  contribu- 
tory negligence,  barring  recovery  against  the 
telephone  company  for  his  death,  caused  by  elec- 
tric shock  while  descending  a  pole,  by  hia  step- 
ping on  a  grounded  telephone  cable  and  grasping 
an  iron  brace  with  which  on  electric  light  com- 
pany's wire  was  in  contact,  the  Insulation  of  tbe 
wire  being  worn  off  at  the  point  of  contact, 
where  the  dangerous  condition  was  obvious  on 
a  casual  observation,  where  by  exercising  ordi- 
nary care  he  could  have  descended  safely,  and 
where  the  telephone  company  not  only  had  a 
rule  requiring  linemen  to  see  that  dangerous 
wires  were  clear  of  c<Hitact,  but  decedent  had 
been  S];>ecially  Instructed  in  that  regard ;  the 
negligence  not  l>eing  excusable  because  of  inad- 
vertence or  momentary  thoughtlessness. 

[E2d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  723-742.] 

2.  Same — Failube  to  Obsebve  Rule. 

Where  an  employ^  is  injured  in  the  line  of 
his  duty  through  failure  to  observe  a  rule  im- 
posed upon  him,  the  doctrine  of  respondeat  su- 
perior does  not  apply. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  759-775.] 

3.  Neglioencb:— Contbibutobt  Neolioence— 
Comparative  Neolioence. 

One's  failure  to  use  ordinary  care,  contribut- 
ing proximately  to  his  injury,  will  prevent  re- 
covery against  another,  thougli  such  other  per- 
son's negligence  may  have  much  more  contribut- 
ed to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  i  167.] 

4.  Master  and  Servant— Death  of  Lineman 
— Contributory  Neolioence. 

A  telephone  lineman  was  guilty  of  contribu- 
tory negligence,  barring  recovery  against  an 
electric  light  company  for  his  death ;  caused 
by  an  electric  shock  while  descending  a  telephone 
pole,  by  his  stepping  on  a  grounded  telephone 
cable  and  grasping  an  iron  brace  with  which  the 
company's  wire  was  in  contact,  the  insulation  of 
the  wire  being  worn  off  at  tbe  place  of  contact, 
where  the  dangerous  condition  was  obvious  on  a 
casual  observation,  and  where  by  exercising  ordi- 
nary care  he  could  have  descended  safely. 

Error  to  Circuit  Court,  Shelby  County. 

Action  for  negligent  death  by  R.  A.  Simp- 
son, W.  E.  Simpson's  administrator,  against 
the  Memphis  Consolidated  Gas  &  Electric 
Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.  Reversed, 
and  case  dismissed. 

See  lOB  S.  W.  788. 

W.  A.  Percy,  B.  E.  Wright  and  B.  Hendrick, 
for  plaintiffs  in  error.  Myers,  Banks  &  Ap- 
persou  and  Bell,  Terry,  Anderson  k  Bell,  for 
defendant  In  error. 
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BEARD,  C.  J.  The  intestate  of  the  defend- 
ant In  error,  a  lineman  of  th«  Memphis  Tele- 
phone Company,  while  In  its  service,  fell  from 
a  platform  (or  else  from  a  point  beneath  it) 
erected  npon  a  pole  of  that  company,  receiv- 
ing serious  personal  injuries,  In  consequence 
of  which  his  death  occurred  a  few  days  there- 
after. His  administrator  brought  this  action 
against  the  Memphis  Telephone  Company  and 
the  Memphis  Consolidated  Gas  8c  Electric 
Company  to  recover  damages  for  his  injuries 
and  death,  alleging  that  the  concurring  negli- 
gence of  the  two  companies  occasioned  these 
results.  After  the  evidence  was  all  in,  at  the 
trial  below,  a  motion  was  made  by  each  of 
the  defendants  for  a  peremptory  instruction, 
which  being  overruled,  the  case,  upon  an 
elaborate  charge,  was  put  to  the  Jury,  who, 
thereupon,  returned  a  verdict  of  $7,500 
against  both.  On  this  verdict  a  judgment 
was  rendered,  and,  a  motion  for  a  new  trial 
having  been  overruled,  the  case  was  brought 
to  this  court  for  review.  The  first  question 
presented  is  as  to  the  action  of  the  circnit 
judge  in  declining  to  give  a  peremptory  in- 
struction, as  moved  for  by  the  defendants. 
To  properly  answer  this  question,  it  is  neces- 
sary to  set  out  the  uncontradicted  facts  as 
presented  In  the  record. 

The  Memphis  Telephone  Company  main- 
tains an  exchange  and  has  erected  its  poles 
along  many  of  the  streets  in  the  city  of  Mem- 
phis, upon  which  it  has  suspended  wires  for 
the  purpose  of  giving  telephone  service  to  Its 
patrons.  The  Memphis  Consolidated  Gas  & 
Electric  Company  is  engaged  in  furnishing 
electricity  for  Illuminating  and  other  pur- 
poses, over  high  tension  wires,  to  the  citizens 
of  Memphis.  These  wires  are,  likewise,  sus- 
pended on  poles.  The  pole  from  which  the 
Intestate,  Simpson,  fell,  was  erected  by  the 
Memphis  Telephone  Company  and  stood  be- 
tween two  parallel  wires  of  the  Memphis  Con- 
solidated Gas  &  Electric  Company.  It  is  call- 
ed m  the  record  a  "cable  pole."  At  the  top 
of  the  pole  were  cross-arms  used  to  carry  the 
telei^one  wires.  Underneath  these  cross- 
arms  was  a  "cable  box,"  made  fast  to  the 
pole.  Into  this  box  was  carried  a  lead  cable, 
inclosing  a  large  number  of  pairs  of  telephone 
wires,  which  went  out  over  the  city  in  differ- 
ent directions.  This  box  was  made  so  as  to 
open  and  close  at  the  will  of  the  person  en- 
gaged In  service  about  the  cable  and  wires. 
Below  this  box  was  a  platform  about  4  or 
414  feet  long,  and  possibly  3  feet  wide,  upon 
which  the  worlonen  of  the  telephone  company 
stood  whose  duties  called  them  to  that  place. 
This  platform  was  supported  by  two  Iron 
braces,  which  at  their  lower  ends  were  made 
fast  to  the  pole,  and  at  their  upper  were  at- 
tached to  the  comers  of  the  platform  by  iron 
bolts,  which,  carried  through  the  wood  of  the 
platform,  were  made  secure  on  top  by  Iron 
nuts.  Protection  was  given  to  the  workmen 
on  the  platform  by  an  Iron  railing  which  pass- 
ed around  its  edges.  This  ralliug  was  sup- 
ported by  Iron  props,  attached  by  bolts  or 


screws  to  the  wood  of  the  platform.  This 
railing  stood,  possibly,  three  feet  above  the 
platform.  On  either  side  of  the  pole  there 
were  Iron  pieces,  or  steps,  located  at  conven- 
ient distances,  to  enable  workmen  to  ascend 
and  descend  with  safety.  These  pieces,  or 
steps,  extended  up  the  pole  to  a  point  where 
the  platform  was  easily  reached.  To  enable  a 
workman  to  get  on  the  platform  from  the 
steps,  or  to  descend  therefrom,  there  was  an 
opening  in  it  large  enough  for  the  body  to 
pass  tlirough. 

As  has  been  stated,  this  pole  stood  between 
two  electric  wires  of  the  Memphis  Consolidat- 
ed Gas  &  Electric  Company  wttich  were  al>out 
2%  or  3  feet  apart  These  wires  carried  an 
alternating  current  of  electricity,  amounting 
to  2,200  or  2,300  volts.  On  the  day  of  the 
accident,  as  the  result  of  which  the  deceased 
lost  his  life,  and  for  at  least  two  weeks  prior 
thereto,  the  eastern  one  of  these  wires  was 
in  contact  with  the  iron  brace,  which,  on  the 
east  side  of  the  pole,  supported  the  platform. 
At  the  point  of  contact,  the  Insulation  was 
worn  off,  and  the  copper  of  the  wire  thus  ex- 
posed lay  immediately  against  the  metal 
brace.  The  claim  of  the  plaintiff  was,  and  is. 
that  the  electric  current  at  this  point  escaped 
from  the  wire  into  this  Iron  brace,  and  that 
it  mediately  or  immediately  was  the  cause  of 
the  death  of  the  deceased. 

He  was  a  young  man  about  32  years  of  age 
at  the  time  of  his  death:  He  bad  about  4 
years'  experience  as  a  lineman  In  the  serv- 
ice of  telephone  companies.  He  was  a  man 
of  Intelligence,  and,  save  for  an  occasional 
lapse  in  the  matter  of  sobriety,  was  regarded 
as  a  first-class  workman  in  the  line  of  his 
employment  The  general  duties  of  a  lineman 
in  the  service  of  the  Memphis  Telephone  Com- 
pany were  to  assist  in  the  building  of  new 
lines  and  In  carrying  wires  from  the  poles 
into  the  residences  and  business  houses  of  the 
patrons  of  the  company.  In  discharging  these 
duties  be  frequently  had  to  ascend  poles,  like 
the  one  In  question,  and  adjust  wires  on 
them. 

The  accident  occurred  in  the  morning  of 
August  22, 1903.  The  deceased  was  a  member 
of  a  construction  gang  which  was  engaged  at 
that  point  under  the  control  of  a  foreman  of 
the  telephone  company  named  McGowan.  Be 
had  ascended  the  pole  once  to  the  platform 
In  doing  some  work  required  of  a  lineman, 
and  bad  descended  safely.  In  about  one  hour 
thereafter  he  was  directed  by  McGowan  to  go 
up  the  pole  again  to  do  some  other  work.  Soon 
after  making  his  ascent  he  fell,  according  to 
the  witness  Crow,  from  the  platform  itself, 
or,  to  the  testimony  of  McGowan,  from  a 
point  underneath  the  platform,  to  the  ground. 
He  was  in  a  comatose  state  from  the  time  of 
the  Injury  until  be  died.  As  no  one  was  with 
him  or  near  him  at  the  time  that  his  fall  be- 
gan, what  occasioned  the  fall  is  a  matter  of 
conjecture.  The  witness  Crow  states  that  as, 
from  a  point  across  the  street  he  looked  up. 
be  saw  the  deceased  on  the  platform  make  a 
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convulsive  gesture,  as  if  sbocked,  and  tbat  his 
fall  Immediately  began.  We  agree  with  coun- 
sel of  defendants  in  error  In  thinking  this 
account  of  the  accident  is  "Improbable,"  and 
as  furnishing  no  possible  ground  upon  which 
a  recovery  could  be  made.  The  theory  of  the 
plaintiff  below,  based  largely  on  the  testi- 
mony of  McGowan,  was  that  his  fall  com- 
menced after  be  had  passed  through  the  open- 
ing of  the  platform,  to  a  point  below,  In  his 
descent,  and  we  are  satisfied,  from  an  exami- 
nation of  the  record,  that  this  latter  witness 
is  correct,  and  that  he  there  had  the  electric 
shock  which  precipitated  him  to  the  ground. 
While  It  is  true  the  physicians  and  surgeons, 
who  had  charge  of  him.  after  the  injury,  for 
several  days  until  his  death,  say  that  they 
saw  no  signs  whatever  of  the  deceased  hav- 
ing met  with  an  electric  shock,  but  attributed 
his  death  alone  to  meningitis,  the  result  of 
infection  through  a  broken  skull,  yet  there 
were  three  witnesses  for  the  plaintiff  who 
stated  that  they  discovered  a  seared  or  burn- 
ed place  across  the  pabn  of  one  of  his  hands, 
and  two  of  them,  a  bum  in  the  bottom  of  one 
of  bis  feet.  One  of  these  witnesses,  tbe  fath- 
er of  tbe  deceased,  had  been  engaged  in  elec- 
tric service,  and  bad  had  an  opportunity  of 
seeing  electric  bums,  and  he  testified  that 
these  bums  which  he  discovered  were  made 
by  an  electric  current.  These  bums  are  locat- 
ed by  the  sister  of  the  deceased,  who  attended 
liim  during  his  last  days  as  a  nurse,  as  being 
in  the  left  hand  and  on  the  bottom  of  the 
right  foot  This  testimony,  we  think,  shows 
beyond  all  doubt  that  the  theory  of  McOowan 
was  correct  and  that  young  Simpson  bad 
passed  from  the  platform  through  the  open- 
ing, and  in  making  his  descent  took  hold  of  the 
iron  brace  with  his  left  hand  and  placed  his 
right  foot  on  the  telephone  cable  which  was 
suspended,  as  has  already  been  stated,  about 
four  feet  below  the  foot  of  these  iron  braces. 
This  cable  was  grounded,  and  clasping  the 
brace  which  was  in  contact  with  the  electric 
wire,  and  touching  the  cable,  a  short  circuit 
was  made,  with  the  fatal  result  which  fol- 
lowed. 

The  record  shows  that  it  was  a  matter  of 
c<Humon  knowledge  with  the  employes  of  the 
telephone  company  that  the  wires  of  the 
Memphis  Consolidated  Gas  &  Electric  Com- 
pany carried  an  electric  current  of  high  vol- 
tage, and  that  contact  with  them,  when  a 
ground  was  made,  was  always  dangerous  to 
human  life.  It  was  also  a  matter  of  common 
Imowledge  that  when  these  wires  were  unin- 
sulated that  contact  with  them,  or  with  any 
metal  which  they  touched,  was  dangerous  un- 
less a  ground  was  carefully  avoided.  The  fact 
that  tbe  wire  in  question  had  lost  its  insula- 
tion was  patoit  It  was  impossible  for  the 
deceased,  on  this  record,  in  the  exercise  of  or- 
dinary care,  not  to  have  observed  this  danger- 
ous condition,  inasmuch  as  the  accident  occur- 
red ujpon  his  second  ascent  of  the  pole.  The 
proximity  of  the  two  wires,  even  if  they  had 
been  insulated,  in  view  of  the  fact  that  in- 


sulation of  the  best  kind  rapidly  degenerates 
in  this  climate,  of  itself  should  have  put  him 
on  guard,  and  prompted  him  to  a  careful 
survey  of  his  surroundings  with  a  view  of 
avoiding  all  possible  danger.  The  necessity  of 
such  examination  and  the  exercise  of  all  pos- 
sible effort  to  avoid  injury  was  Increased  by 
reason  of  tbe  obvious  contact  of  the  uninsu- 
lated wire  with  this  brace.  This  condition 
was  80  obvious  that  according  to  tbe  testi- 
mony of  a  number  of  witnesses  for  tbe  plain- 
tiff below,  it  was  easily  discovered  from  the 
Street  Le  Fevre  and  Beynolds,  employes  of 
the  telephone  company,  and  the  former  one  of 
its  troublemen,  say  that  the  ragged  insulatlcm 
hanging  from  the  wire  at  the  place  of  contact 
was  seen  by  them  as  they  stood  upon  the 
sidewalk  below.  Other  witnesses  for  the 
plaintiff  state  that  In  ascending  the  pole,  when 
several  feet  below,  it  was  easily  seen  that  tills 
uninsulated  wire  rested  against  the  iron 
brace.  In  fact  the  whole  body  of  the  plain- 
tiff's case  was  that  this  wire  was,  at  tbe  time 
of  the  accident  and  had  been  for  days  before, 
obviously  uninsulated,  and  was  negligently 
permitted  to  come  in  contact  with  this  iron 
brace.  All  knew  this  to  be  a  signal  of  danger. 
Any  ordinary  lineman,  as  Is  testified  to  by 
all  the  witnesses,  was  bound  to  know  that,  in 
this  condition,  electricity  would  be  communi- 
cated to  the  iron  brace,  and  that  if  he  came 
in  contact  with  it,  and  formed  a  circuit  by 
touching  a  grounded  wire,  his  life  would  be 
forfeited.  Moran,  a  witness  for  tbe  plaintiff, 
who  testifies  as  an  expert  says  that,  "if  he 
saw  that  wire  touching  that  brace,  be  would 
no  more  touch  that  cable  than  he  would  Jump 
off  tbe  top  of  the  pole."  There  may  be  slight 
conflicts  in  the  testimony  on  certain  matters 
immaterial  and  indeterminate,  but  under  the 
imcontradicted  evidence^  which  goes  to  the 
craclal  question,  and  is  simply  touched  in  this 
statement  we  know  of  no  principle  of  law 
under  which  a  recovery  could  be  bad  against 
the  Memphis  Tel^bone  Company.  As  to  it, 
the  deceased  assumed  the  risk  Incident  to  this 
obviously  dangerous  condition.  This  principle 
has  been  applied  by  this  court  in  many  cases. 
In  Brown  v.  Electric  Railway  Company,  101 
Tenn.  255,  47  S.  W.  415,  70  Am.  St  Kep.  666, 
it  is  said:  "If  the  plaintiff  in  this  case  was 
aware  of  the  danger  attending  his  work,  or  it 
was  so  obvious  and  apparent  that  a  man  of  or- 
dinary intelligence  would  have  seen  it  then  he 
must  be  held  to  have  taken  its  risks  and  haz- 
ards." In  Ferguson  v.  Phoenix  Cotton  Mills, 
106  Tenn.  236,  61  S.  W.  63,  this  is  said  :  "That 
the  rule  is,  if  the  danger  is  obvious,  and  the 
servant  has  sufiiclent  discretion  and  opportuni- 
ty to  avoid  it  the  master  cannot  be  held  for 
the  injury  to  the  servant  although  he  did  not 
warn  him  of  the  danger.  •  •  •  "  The  bur- 
den is  not  on  the  master  to  prove  that  tbe 
servant  had  actual  knowledge  of  an  obvious 
defect  or  danger.  Knowledge  is  Imputed  to 
the  servant  in  such  Gas&  *  *  *  If  the 
servant  might  have  averted  the  injury  by  the 
exercise  of  reasonable  care  and  diligence,  the 


Digitized  by 


Google 


1158 


109  SOUTHWESTERN  REPORTER. 


CTeun. 


master  Is  not  liable.  To  the  same  effect,  see 
Railroad  v.  Edwarda,  111  Tenn.  32,  76  S.  W. 
8»7.  In  Wormell  t.  Railroad  Co.,  79  Me.  405, 
10  Atl.  52  (1  Am.  St  Rep.  821)  the  court  says: 
"It  Is  the  duty  of  the  servant  to  exercise  care 
to  arold  Injury  to  himself.  He  Is  under  as 
great  obligatlMi  to  provide  for  his  own  safety 
from  such  dangers  as  are  knovrn  to  him,  or 
are  discernible  by  ordinary  care  on  bis  part, 
as  Is  the  master  to  provide  for  him.  He  must 
take  ordinary  care  to  learn  the  dangers  which 
are  likely  to  beset  him  In  the  service.  He 
must  not  go  blindly  to  his  work  where  there  Is 
danger.  He  must  Inform  himself.  This  Is  the 
law  everywhere."  In  Batterson  v.  Railroad, 
53  Mich.  127,  18  N.  W.  584,  It  was  held  that 
the  servant  must  use  reasonable  care  to  ex- 
amine his  surroundings,  and  In  IlUck  v.  Rail- 
road Company,  67  Mich.  639,  35  N.  W.  708, 
and  Lake  Shore  &  M.  S.  Railway  Company  v. 
O'Conner,  115  111.  264,  3  N.  E.  501,  it  was 
ruled  tliat  he  must  observe  and  take  such 
knowledge  of  dangers  as  can  be  attained  by 
observation. 

That  this  accident  was  not  unavoidable  Is 
plain  upon  the  record.  The  witnesses  prac- 
tically agree  that  with  care  and  forethought 
no  danger  would  have  been  Incurred.  Le 
Pevre  testified  that  one  might  go  up  to  that 
platform  and  do  his  work  and  descend  with 
safety  60  times,  and  then  be  shocked  and  In- 
jured or  killed  upon  the  very  next  venture. 
4L8  has  been  seen,  the  deceased  himself  bad 
i$one  up  and  come  down,  a  short  time  before 
the  accident,  safely.  Other  employes  of  this 
company  went  up  and  down  the  pole  both  be- 
fore and  after  the  accident  without  injury  to 
themselves.  So  it  is  apparent,  we  think,  that 
this  unfortunate  occurrence  resulted  from  in- 
advertence or  momentary  thoughtlessness  up- 
on the  part  of  the  deceased.  Under  the  au- 
thorities however,  this  would  not.  excuse  him. 
The  law  is:  "If  the  servant  is  conscious  of  the 
dangers,  the  fact  that  for  a  moment  he  for- 
gets their  existence,  and  thereby  sustains  an 
injury,  will  not  make  the  master  liable."  20 
Am.  &  Eng.  Emcy.  120.  citing,  In  support  of 
the  text,  Johnston  v.  Oregon  Short  Line  Com- 
l>any,  23  Or.  94,  31  Pac.  283,  Stone  v.  Oregon 
City  Mfg.  Co.,  4  Or.  55,  and  Hurst  v.  Bum- 
side,  12  Or.  520,  8  Pac.  88a 

But  there  is  another  ground  upon  which  tlie 
telephone  company  was  entitled  to  a  peremp- 
tory Instruction.  The  record  shows,  not  only 
that  it  was  a  rule  of  the  company  that  every 
lineman  should  inspect  for  himself,  when  en- 
gaged in  bis  work,  in  order  to  guard  himself 
and  other  employte  against  escaping  currents 
of  electricity,  and  that  he  should  see  that 
dangerous  wires  were  clear  of  anything  with 
which  he  might  come  in  contact,  but  that  the 
deceased,  in  common  with  other  linemen,  was 
specially  instructed  in  this  regard  by  bis  fore- 
man. 

It  is  well  settled  that,  where  an  employe  Is 
Injured  in  the  line  of  his  duty,  and  as  a  re- 
sult of  a  failure  to  observe  a  rule  imposed  up- 
on him  aa  to  the  discharge  of  the  duty,  the 


doctrine  of  respondeat  superior  does  not  ap- 
ply. Railroad  v.  Hayes,  117  Tenn.  680,  99  S. 
W.  362. 

On  both  grounds,  therefore,  indicated  above, 
we  are  satisfied  that  the  jury  should  have 
been  instructed  to  return  a  verdict  In  favor 
of  the  telephone  company. 

The  Memphis  Consolidated  Gas  &  Electric 
Company  stands  upon  a  different  footing. 
There  was  no  contractual  relation  between  it 
and  the  deceased.  The  two  stood  at  arm's 
length — ^as  strangers  to  one  another.  While 
this  is  so,  we  think  that  the  undisputed  facts 
of  this  case  are  equally  fatal  to  the  recovery 
against  that  company.  As  has  been  seen,  the 
condition  which  provoked  this  accident  was 
an  open  and  obvious  one.  To  one  of  the  ex- 
perience of  the  deceased,  there  was  an  easy 
way  to  avoid  danger,  and  that  was  by  shun- 
ning contact  with  this  charged  brace.  In 
failing  to  do  so  there  was  a  lack  of  ordinary 
care  upon  his  part,  and  where  this  occurs, 
contributing  proximately  to  the  injury,  this 
lack  will  prevent  a  recovery,  though  the  neg- 
llgKice  of  the  other  party  may  have  much 
more  contributed  thereto.  In  Judge  v.  Nar- 
ragansett  Electric  Lighting  Company,  21  Et. 
I.  128,  42  Atl.  507,  the  court  said:  "As  an 
experienced  lineman  and  trouble  hunter,  he 
must  have  been  aware  of  the  dangerous  na- 
ture of  the  woiit  which  he  was  called  upon  to 
perform,  and  must  have  known  that  if  he  per- 
mitted himself  to  come  in  contact  with  a 
grounded  wire  while  handling  or  in  contact 
with  a  heavily  charged  wire,  like  those  of  the 
defendant,  or  created  a  short  circuit,  whereby 
the  current  from  the  wires  was  passed  through 
his  body,  serious  injury.  If  not  certain  death, 
was  reasonably  certain.  •  •  • "  "The  deep 
burn  ui)on  the  hand  and  the  evidence  fur- 
nished by  the  autopsy,  that  he  had  received 
a  severe  electric  shodt,  with  a  certainty  that 
these  could  have  resulted  only  from  his  be- 
coming grounded  while  in  contact  with  a 
heavily  charged  wire,  »  •  •  raise  an  in- 
ference that  he  was  not  exercising  the  high 
degree  of  care  required  In  such  a  dangerous 
employment."  This  case  was  considered  un- 
der the  same  style  in  23  R.  I.  208,  49  Atl.  961. 
where  the  court  said:  "The  deceased  must 
have  come  In  contact  with  a  highly  charged 
wire,  as  aforesaid,  or  else  that  he  must  have 
created  a  short  circuit,  and  thereby  have  re- 
ceived the  injury.  The  happening  of  the  ac- 
cident from  either  of  said  causes  is  prima 
facie  inconsistent  with  the  exercise  of  due 
care  on  the  part  of  the  deceased."  In  Hart 
r.  Allegheny  Lighting  Company,  201  Pa.  234. 
50  Ati.  1010,  the  court  held  that  the  plaintiff 
was  guilty  of  contributory  negligence  by 
placing  one  hand  upon  an  electric  light  wire, 
and  the  other  upon  a  telephone  wire  which 
were  upon  the  same  vole  thereby  making  a 
complete  ground,  and  that  this  barred  a  re- 
covery. In  Bergin  v.  Southern  New  England 
Telephone  Company,  70  Conn.  54,  38  Atl.  888, 
89  L.  R.  A.  192,  it  was  held  that  the  right 
of  a  telephone  lineman  to  assume  an  electric 
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railroad  company  has  used  suitable  and  safe 
appliancea  to  prevent  the  escape  at  electricity 
from  Its  main  or  trolley  wire  to  the  guy  wires 
does  not  excuse  blm  from  ezercUlng  proper 
care  to  prevent  Injury,  when  he  knows  as  a 
fact  that  the  wires  are  not  safe.  The  line- 
man In  question  was  In  the  service  of  the  tele- 
phone company,  and,  at  the  time  he  was  killed 
by  an  electric  shock,  was  engaged  in  removing 
a  wire  from  one  of  the  iwles,  and  stood  on 
the  ground  drawing  it  toward  him  and  colling 
it  The  result  of  that  action  was  to  cause 
the  wire  to  drop  from  the  cross-arm  of  the 
pole  directly  over  one  of  the  guy  wires,  which 
deceased  had  been  warned  was  unsafe.  The 
court  said:  "From  the  facts  found,  the  trial 
Judge  evidently,  and  we  think  justly,  con- 
cluded that  the  electric  railroad  company 
in  the  construction  and  operation  of  the  ap- 
pliances in  the  public  streets,  an  agency  un- 
safe to  human  life,  did  not  take  the  required 
precautions  for  the  safe  treatment  of  such 
an  agency  and  for  providing  against  all  dan- 
gers incident  to  its  use.  McAdam  v.  Central 
Ry.  &  B.  Company,  67  Conn.  445,  35  Atl.  341. 
But  unless  the  court  erred  In  holding  that 
Delaney,  the  deceased,  was  guilty  of  contribu- 
tory negligence,  the  plaintlS  would  gain  noth- 
ing by  a  decision  that  both  the  defendants 
were  negligent." 

As  to  the  liability  of  the  electric  company, 
on  account  of  its  negligence,  for  the  aocident, 
the  court  said:  "Under  dlflferent  circumstan- 
ces he  (the  deceased  lineman)  might  have  as- 
sumed that  the  electric  railroad  company  was 
performing  its  duty  and  using  suitable  and 
safe  appliances  to  prevent  the  escape  of  elec- 
tricity from  the  main  or  trolley  wire  to  the 
guy  wires.  But  when  the  accident  happened 
he  knew,  as  an  experienced  lineman,  that 
such  was  not  the  fact,  and  that  it  was  unsafe 
to  act  upon  such  belief.  •  •  •  with  such 
knowledge,  •  *  *  Delaney  heedlessly  pulled 
the  wire,  which  he  was  colling,  from  the 
arm  of  the  telephone  pole  in  such  a  manner 
as  it  would  obviously  fall,  as  it  did,  upon  the 
guy  wire,  and  when,  as  the  court  finds,  it 
would  have  been  ea^  for  him  to  have  thrown 
the  wire  from  the  pole  so  as. to  avoid  contact 
with  the  dangerous  guy  wire.  The  defend- 
ant electric  railroad  company  can  only  be 
liable  in  this  action  for  an  Injury  caused  by 
its  negligence  to  one  who  was  himself  in  the 
exercise  of  ordinary  care.  Its  negligence  did 
not  excuse  Delaney  from  exercising  such  care 
to  avoid  injury.  Applying  that  test  to  the 
conduct  of  Delaney,  vis.,  the  care  which  a 
person  of  ordinary  prudence  and  judgment 
stiould  have  exercised  under  similar  circum- 
stances, •  *  •  the  trial  court  has  found 
that  he  was  not  in  the  exercise  of  due  care, 
as  alleged  in  the  complaint,  and  that  bis  neg- 
ligence essentially  contributed  to  cause  his 
injury.    This  conclusion  of  the  court  is  final." 

The  defendant  in  error  has  called  atten- 
tion to  the  case  of  Memphis  Consolidated  Gas 
&  Electric  Company  v.  Bell,  Administrator. 
That  was  an  action  to  recover  damages  for 


personal  injuries  resulting  in  tbe  death  of 
the  plaintiff's  intestate,  a  lineman  in  the 
employ  of  the  Western  Union  Telegraph  Com- 
pany at  Memphis.  There  was  a  verdict  and 
judgment  against  the  Memphis  Consolidated 
Gas  &  Electric  Company,  rested  upon  the 
ground,  alleged  In  the  declaration,  that  that 
company  had  failed  to  properly  Insulate  its 
wires  where  it  was  known  that  the  deceas- 
ed and  other  linemen  of  tbe  Western  Union 
Telegraph  Company  were  compelled  to  work. 
From  the  Judgment  in  the  Circuit  Court  of 
the  United  States  for  tlie  Wesrtern  District 
of  Tennessee,  the  case  was  carried  in  error 
to  the  United  States  Circuit  Court  of  Ai)- 
peals,  Sixth  Circuit,  wljere  it  was  tried  and 
aflirmed.  152  Fed.  677,  82  C.  C.  A.  25.  The 
case  was  treated  in  the  Circuit  Court  as  one 
of  exceeding  doubt  as  to  whether  the  liability 
of  the  Memphis  Consolidated  Gas  &  Electric 
Comi>any  was  made  out  by  the  testimony, 
and  upon  each  of  the  two  trials  the  circuit 
judge  hesitated  with  regard  to  his  duty  as  to 
taking  the  case  away  from  tbe  Jury  upon  the 
evidence  adduced,  but  each  time  resolved 
the  doubt  in  faror  of  the  plaintiir  and  sub- 
mitted the  questions  of  fact  to  be  determined 
by  ttie  jury  with  the  result,  uix>n  tbe  last 
trial,  that  a  verdict  was  rendered  in  favor 
of  the  plaintiff.  When  the  case  reached  the 
Court  of  Appeals,  the  difliculty  of  reaching  a 
clear  and  satisfactory  conclusion  on  tbe  point 
in  controversy  was  admitted  by  that  court 
Yet  it  was  found  that  there  was  suflSdent 
in  the  evidence  to  carry  it  to  the  jury,  and 
sufficient  also  to  warrant  the  court  in  affirm- 
ing the  judgment  of  the  lower  court,  pro- 
noimced  upon  the  verdict  rendered.  But  It 
was  there  conceded  that  If  the  deceased  had 
been  aware  of  the  derectlve  condition  of  the 
wire  with  which  he  came  in  contact,  and 
from  which  he  received  the  electric  current, 
a  recovery  could  not  have  been  had.  On ' 
this  point  tlie  court  said:  "We  must  concede, 
however,  t^at  if  Brooks  put  himself  in  con- 
tact w^ith  the  grounded  wire,  and  then  touch- 
ed the  uninsulated  electric  wire,  knowing  it 
was  uninsulated,  he  was  guilty  of  contribu- 
tory negligence,  for  he  knowingly  and  un- 
necessarily put  himself  in  a  position  of  great 
peril.  Wiiilams  v.  Choctaw  Railway  Com- 
pany, 149  Fed.  104,  79  C.  C.  A.  146.  And  this 
is  true  if  he  knew  that  by  touching  the  elec- 
tric wire,  whether  insulated  or  not,  while 
standing  upon  or  in  contact  with  the  ground 
wire,  he  would  expose  himself  to  a  danger- 
ous current  of  electricity.  In  either  event, 
if  tlie  proof  upon  this  question  were  conclu- 
sive, the  court  should  have  directed  a  verdict 
for  the  defendants  upon  the  ground  of  con- 
tributory negligence.  The  question  narrows 
itself  to  this:  Whether,  although  the  electric 
light  wire  was  apparently  insulated,  tbe  de- 
ceased, while  in  contact  with  the  gi-ouud 
wire,  was,  as  a  matter  of  law,  guilty  of  neg- 
ligence in  permitting  himself  to  come  in  con- 
tact with  it" 
In  that  case  tbe  court  held  that  the  circuit 
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judge  was  Justified  In  leaving  the  matter  of 
contributory  negligence  to  the  Jury,  because 
of  the  conflicting  evidence  as  to  whether 
the  laclc  of  Insulation  could  be  discerned  by 
the  lineman  while  descending  the  pole.  As 
to  this  the  court  said:  "There  was  some 
testimony  tending  to  ghow  that  the  lineman. 
Brooks,  on  ascending  the  pole,  could  have  ob- 
served. If  he  had  liept  his  eyes  open,  that 
the  electric  light  wire  was  exposed  to  the 
joint  or  splice,  and  therefore  was  not  prop- 
erly Insulated;  but  we  think  it  was  a  ques- 
tion for  the  Jury,  since  the  testimony  on  this 
point  was  conflicting.  It  Is  certalil  that 
after  the  accident  a  special  examination  had 
to  be  made  In  order  to  discover  the  extent  to 
which  the  Insulation  was  worn  off,  and,  to 
thoroughly  satisfy  himself  on  that  point,  the 
city  electrician  placed  his  fingers  upon  the 
wire  where  the  Insulation  was  weather  worn, 
and  allowed  himself  to  be  slightly  shocked 
and  burned."  In  the  present  case,  however, 
there  Is  no  confilcting  evidence  as  to  the  fact 
tliat  the  wire  at  the  point  of  contact  was  un- 
insulated and  lay  against  the  iron  brace,  and 
that  both  of  these  conditions  were  open  to 
the  most  casual  observation.  So  it  is,  instead 
of  being  an  authority  for  the  defendant  In 
error,  we  regard  the  case  as  giving  support 
to  the  contention  of  tlie  plaintiff  in  error. 
It  is  unnecessary,  however,  to  go  outside 
of  the  state  for  the  purpose  of  finding  au- 
thority on  this  question,  as  we  regard  the 
case  of  Jackson  Street  Railroad  Company  v. 
Simmons,  107  Tenn.  392,  64  S.  W.  705,  as 
absolutely  settling  It. 

We  are  satisfied,  after  a  careful  examina- 
tion of  this  record,  that  both  defendants  were 
entitled  to  a  peremptory  instruction,  and, 
for  the  failure  of  the  trial  Judge  in  this  re- 
gard, his  Judgment  must  be  reversed,  and 
the  case  dismissed. 


ROGERS  V.  STATE. 
(Supreme  Court  of  Arkansas.    April  20,  1008.) 

ROBBEBT  —   PBOSECUTION  —    SUFFICIBNCT   OF 

Evidence. 

EiVidence  examined,  and  held  sufficient  to 
sustain  a  conviction  of  robbery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Robbery,  fS  32^0.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;  Daniel  Hon,  Judge. 

Ed.  Rogers  was  convicted  of  robbery,  and 
appeals.    AfiSrmed. 

T.  S.  Osborne,  for  appellant.  Wm.  F.  Klr- 
by,  Atty.  Gea,  and  Daniel  Taylor,  Asst  Atty. 
Gen.,  for  the  State. 

Mcculloch,  J.  Appellant  was  convicted 
of  the  crime  of  robbery  alleged  to  have  been 
committed  In  the  city  of  Ft.  Smith,  and  the 
sole  question  raised  by  this  appeal  Is  as  to 
the  sufficiency  of  the  evidence.  We  find  suffi- 
cient evidence  in  the  record  to  warrant  the 
conviction.    One  B.  V,  Bryant,  the  person 


named  In  the  indictment,  testified  that  he 
was  assaulted  and  robbed  by  two  men  about 
sundown  or  dark,  and  he  Identified  appellant 
as  one  of  the  men.  The  Identification  is  not 
absolutely  positive  and  certain,  but  was  suffi- 
cient to  satisfy  the  Jury  with  reasonable  cer- 
tainty that  appellant  was  one  of  the  men  who 
committed  the  crime.  The  prosecuting  wit- 
ness stated  that  be  recognized  appellant  and 
believed  him  to  be  the  man,  but  was  not  posi- 
tive, as  the  assault  was  made  in  a  very  dim 
light  There  was  corroborative  evidence  al- 
so. Bryant  was  robbed  of  liis  hat  and  a 
small  amount  of  money,  and  the  hat  was 
found  in  the  possession  of  appellant,  and  he 
gave  contradictory  explanations  as  to  liis 
possession.  The  evidence  was,  we  think,  am- 
ple. 
Affirmed. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  FULLER. 

(Supreme  Court  of  Arlcansas.    April  20,  1906.) 

Master  and  Servant— Death  of  Sebvakt— 
Railroads— CoNTBiBUTOBY  Neoligencb. 
Deceased,  as  head  brakeman  on  a  railroad 
train,  had  attended  the  switching  of  a  car  which 
after  being  detached  from  the  engine  had  not 
roiled  onto  the  switch  far  enough  to  clear.  De- 
ceased without  any  directions  went  to  a  scrap 
pile  and  picked  up  a  fish  plate,  and  returning 
to  the  engine  annecessarily  assumed  a  dangeroas 
position  on  the  pilot,  and  attempted  to  pnsh  the 
car  "in  the  clear"  by  placing  the  fish  plate  be- 
tween the  pilot  Iieam  of  the  engine  and  the  car, 
and  signalmg  the  engine  to  move  forward.  The 
engineer  proceeded  cautiously  not  seeing  or 
knowing  what  appliance  was  being  used,  and  the 
fish  plate  being  too  short  to  accomplish  the  pur- 

gose,  deceased  cried  out,  but  too  late  to  prevent 
is  being  crushed,  which  would  not  have  occur- 
red if  be  had  stood  on  the  ground  on  the  right 
side  of  the  pilot  beam.  Beld,  that  deceased  wa* 
negligent  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  755.] 

Appeal  from  Circuit  Court,  Faulkner  Coun- 
ty;  Eugene  Lankford,  Judge. 

Action  by  Marie  Fuller,  as  administratrix 
of  the  estate  of  Sylvester  Fuller,  deceased, 
against  the  St  Louis,  Iron  Mountain  ft  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and  re> 
manded.  , 

Lovlc  P.  Meles,  for  appellant  CarmiChael, 
Brooks  ft  Powers,  Sam  Franenthal,  and  P. 
H.  Prince,  for  appellee; 


BATTLE,  J.  Marie  Fuller,  as  administra- 
trix of  the  estate  of  Sylvester  B^iller,  de- 
ceased, sued  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  for  damages  on 
account  of  injuries  caused  by  the  negligence- 
of  the  defendant  She  alleged  in  her  com- 
plaint "that  on  the  2l8t  day  of  July,  1906, 
Sylvester  Fuller  was  an  employft  of  the  de- 
fendant as  a  brakeman  on  its  freight  train, 
operated  and  run  through  said  Chicot  county; 
that  on  said  day  said  Sylvester  Fuller,  under 
direction  of  defoidant,  was  engaged  in  doing. 
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statloii  swltcblngr  for  defendant  at  Dermott, 
a  ntatlon  on  defendant's  line  of  railroad  in 
said  Cbicot  county;  that  In  doing  said 
Bwltchlns  at  said  time  and  place  it  was  nec- 
essary, and  said  Syirester  Fuller  was  direct- 
ed by  said  defendant,  to  assist  in  poling  a 
freight  car  from  the  spur  track  to  the  main 
track  of  defendant's  line  of  railroad;  that 
in  performing  this  duty,  and  under  direction 
of  defendant,  said  Sylvester  Fuller  used  a 
piece  of  Iron  as  such  pole,  which  was  fnr- 
nlshed  by  said  defendant  as  the  tool  for  per- 
forming this  duty;  that  while  said  Sylrester 
Fuller  was  thus  engaged  in  performing  this 
duty,  the  defendant  did  carelessly  and  negli- 
gently run  the  engine  of  said  freight  train 
back  on  said  Sylvester  Fuller,  cmsbing  him 
between  said  engine  and  freight  car ;  that  at 
the  time  the  engine  of  defendant  was  defect- 
ive and  unsuitable  for  use;  that  the  air 
brakes  on  said  engine  were  in  bad  order  and 
discontinued,  and  that  said  engine  was  not 
provided  with  proper  appliances  for  braking 
power;  and  that  this  defective  and  unsuit- 
able condition  of  said  engine  was  well  known 
at  the  time  to  the  defendant,  and  was  wh<dly 
unknown  to  said  Sylvester  Fuller. 

Plaintiff  says  that  as  the  said  engine  was 
being  run  towards  said  Sylvester  S^oiller, 
while  he  was  thus  engaged  in  doing  said 
duty  of  switch  poling,  the  engineer  of  defend- 
ant in  charge  of  said  engine  at  the  time  saw 
the  perilous  condition  in  which  Sylvester 
Fuller  was  placed  prior  to  the  Injury,  and 
in  ample  time  to  have  stopped  the  engine  and 
prevented  the  Injury,  had  not  said  engine 
been  in  such  a  defective  condition,  as  above 
set  forth,  and  the  said  defendant,  through  Its 
said  negligence,  did  fail  to  stop  said  engine 
and  did  not  stop  the  same,  but  did  carelessly 
and  negligently  run  the  same  against  the  said 
Sylvester  Fuller,  crushing  him  between  said 
engine  and  said  freight  car  on  said  spur 
track,  causing  him  such  injury  that  be  died 
therefrom." 

The  defendant  denied  each  and  every  al- 
legation of  negligence,  and  alleged,  in  fur- 
ther defense,  that  the  Intestate  of  appellee 
was  guilty  of  contributory  negligence  In  fall- 
ing to  exercise  due  care  for  his  own  safety 
in  the  discharge  of  the  work  In  which  be  was 
engaged,  and  In  negligently  assuming  a  place 
of  danger  and  manner  of  working;  and,  in 
further  defense,  the  defendant  alleged  that 
the  Injury  and  death  of  the  intestate  of 
plaintiff  was  the  approximate  result  of  a  risk 
of  Injury  and  death  which  said  Intestate  as- 
sumM  in  taking  and  continuing  service  with 
the  defendant 

The  Jury  In  the  case  returned  a  verdict  in 
favor  of  the  plalntUT  for  $750,  and  the  court 
rendered  Judgment'  accordingly ;  and  the  de- 
fendant appealed  to  this  court 

The  leading  facts  in  the  case  are  as  fol- 
lows: 

Sylvester  Fuller,  the  intestate  of  appellee, 
was  a   railroad  brakeman,   of  about   three 


years'  experience,  on  a  freight  train  of  ap- 
pellant operated  In  Chicot  county,  in  this 
state.  He  was  acting  as  "head  brakeman"  of 
the  train  at  the  time  he  was  injured.  The 
crew  operating  the  train  attempted  to  make 
what  Is  known  as  a  "running  switch"  of  a 
car,  and  put  it  on  a  side  traCk  at  Dermott,  a 
station  on  appellant's  road  in  Cbicot  county. 
The  car  did  not  roll  quite  far  enough,  and 
was  In  the  way  of  cars  passing  on  the  track 
from  whicb  the  crew  attempted  to  switch  it 
or,  as  expressed  In  the  briefs  of  counsel,  "did 
not  roll  quite  In  the  clear."  Fuller,  voluntari- 
ly, without  direction  from  any  one,  assumed 
the  work  of  "poling"  the  car  Into  "the  dear," 
without  being  directed  to  do  so,  and  went  to 
a  scrap  pile,  and  picked  up  an  angle  bar  or 
"fish  plate"  from  18  to  24  Inches  in  length. 
He  returned  to  the  engine  and  unnecessarily 
assumed  a  dangerous  ijosltion  on  the  pilot  of 
the  engine,  and  attempted  to  push  the  car  In 
the  clear  by  placing  the  angle  bar  against 
the  pilot  beam  of  the  engine  and  the  car,  and 
then  causing  the  engine  to  move  forward. 
He  gave  the  engineer  in  charge  of  the  engine 
a  signal  to  move  forward,  which  he  did  slow- 
ly and  cautiously,  moving  at  the  ratef  of  two 
miles  an  hour;  the  engineer  not  seeing  or 
Imowing  what  appliance  he  used.  The  angle 
bar  failed  to  accomplish  his  purpose;  he 
cried  aloud,  but  it  was  too  late,  and  he  was 
crushed.  The  angle  bar  was  too  short  In 
the  event  it  broke  or  slipped,  there  could  not 
be  time  to  stop  the  engine  before  it  came  in 
contact  with  the  car.  Had  Fuller  stood  on 
the  ground  on  the  right  side  of  the  pilot  beam 
as  be  should,  with  his  angle  bar,  and  "poled" 
the  car  in  tiiat  way,  there  would  have  been 
no  way  for  him  to  have  been  caught  and 
crushed.  He  was  clearly  guilty  of  contribu- 
tory negligence.  Appellant  asked  the  court 
to  Instruct  the  Jury  to  return  a  verdict  in  its 
favor,  and  It  erred  in  refusing  to  do  so. 
Reversed  and  remanded  for  a  new  trial. 


SCHOFIELD  v.  RANKIN. 
(Supreme  Court  of  Arkansas.     April  20,  1008.) 

1.  Appeal— Ejtkct  of  Tbansfeb— Poweb  of 
Lower  Coubt— Ahznuments. 

A  court  of  record  has  plenary  and  contin- 
uing powers  over  its  own  records  for  the  pur- 
pose of  amendment  so  as  to  make  them  speak 
the  truth,  and  an  appeal  from  a  judgment  does 
not  deprive  the  court  which  rendered  it  of  con- 
trol over  its  records,  or  of  jurisdiction  to  amend 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  2198.] 

2.  Same— Re  VERS  Ai.   of   Judomeht— Effect— 
Amendment  of  Judgment. 

The  reversal  by  the  Supreme  Court  of  a 
Judgment  operates  to  vacate  the  Judgment  and 
to  wipe  it  out,  so  that  there  is  nothing  left  for 
the  court  which  rendered  it  to  amend. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  {  4626.] 
8.  Save. 

A  decree  fOr  the  sale  of  realty  was  ad- 
Judged  void,  I)ecau8e  it  was  entered  as  a  con- 
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sent  decree  in  a  cause  to  which  an  infant  was 
a  party.  The  heirs  of  the  purchaser  were  made 
parties  to  the  suit  for  restitution  and  for  an 
accounting:.  The  Supreme  Court  directed  the 
entry  of  a  decree  for  restitution.  Beld,  that 
the  judgment  of  the  Supreme  Court  was  a  final 
adjudication  of  the  rights  of  the  parties,  and 
the  heirs  were  not  entitled  to  amend  the  record 
so  as  to  show  that  the  decree,  though  entered 
as  a  consent  decree,  was  renderied  after  hearing. 

SEjA.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  !  4626.] 

4.  Judgment— Recobd  —  Aubndubnt  —  Void 
Oeobeb. 

Where  the  Supreme  Court  adjudges  that  a 
decree  entered  as  a  consent  decree  is  void  on 
the  ground  that  it  could  be  entered  only  after 
hearing,  the  trial  court  has  no  jurisdiction  to 
amend  its  record  so  aa  to  show  tliat  the  decree 
was  in  fact  rendered  after  hearing. 

Appeal  firom  Woodruff  Chancery  Court; 
John  Fletcher,  Special  Chancellor. 

Petition  by  Octavia  Mitchell  Schofleld  and 
others  against  SalUe  Spott  Rankin  to  amend 
by  a  nunc  pro  tunc  entry  the  record  (^  a  final 
decree.  From  a  decree  denying  the  petition, 
petitioners  appeal.     Affirmed. 

Moore,  Smith  &.  Moore,  for  appellant.  Ous- 
tare  Jones,  Raleson  &  Woods,  P.  R.  Andrews, 
N.  W.  Norton,  and  Rose,  Hemingway,  Can- 
trell  &  Loughborough,  for  appellee. 

SIcCULLOCH,  J.  This  Is  the  fourth  ap- 
pearance here  of  this  case  In  different  forms. 
71  Ark.  168,  66  S.  W.  197,  70  S.  W.  306,  100 
Am.  St  Rep.  59;  81  Ark.  440,  98  S.  W.  674; 
84  Ark.  156,  104  S.  W.  933.  The  case  came 
here  first  on  appeal  by  Sallie  Spott  Rankin 
(present  appellee)  from  a  consent  decree  en- 
tered by  the  chancery  court  directing  a  sale 
of  the  lands  in  controversy  and  division  of 
the  proceeds.  This  court  set  aside  and  re- 
versed llhe  decree,  and  remanded  the  case  for 
further  proceedings.  The  lands  had  been 
sold  under  the  decree,  and  after  the  case  was 
remanded  Mrs.  Rankin  filed  a  petition  in  the 
case  against  the  heirs  of  the  purchaser  for 
restitution,  and  for  an  accounting  and  decree 
for  all  rents  and  profits  of  the  land  received 
by  the  purchaser  while  In  possession  thereof. 
The  heirs  (who  are  the  present  appellants) 
appeared  and  contested  her  right  to  restitu- 
tion, on  the  ground  that  the  sale  was  valid 
as  to  the  purchaser,  and  also  on  the  ground 
that  the  right  to  recover  the  land  was  burred 
by  the  statute  of  limitations.  The  chancery 
court  held  that  the  purchaser  acquired  a 
valid  title  to  the  lands,  and  gave  a  decree 
denying  the  right  to  restitution,  from  which 
Mrs.  Rankin  again  appealed.  A  majority  of 
the  judges,  on  consideration  of  that  appeal, 
held  that  the  former  decree  of  the  chancery 
court  ordering  the  sale  of  the  land  was  ab- 
solutely void,  because  It  was  a  consent  decree 
(the  guardian  of  Mrs.  Rankin,  who  was  then 
an  infant,  not  having  authority  to  consent), 
and  the  court  entered  It  solely  by  reason  of 
the  consent  of  parties,  and  without  considera- 
tion or  judicial  action  on  the  part  of  the 
court,  and  because  the  decree  was  not  within 
the  Issue  raised  by  the  pleadings;  also  that 


Mrs.  Rankin's  right  to  restitution  was  not 
barred  by  limitation.  The  court  set  aside 
and  reversed  the  decree  and  remanded  the 
case  to  the  chancery  court  with  directions  to 
enter  a  decree  In  accordance  with  the  opin- 
ion, and  for  further  proceedings.  After  the 
case  was  remanded  appellants,  who  are  tiie 
heirs  of  said  purchaser  and  the  appellees  in 
the  last-mentioned  appeal,  filed  their  petition 
In  the  court  below,  alleging  that  the  first  de- 
cree was  not  entered  by  the  court  without 
consIderatlcHi  or  investigation  of  the  Issues 
and  proof,  but  that  the  court  did  investigate 
the  facts  and  pronounced  a  decree  sanction- 
ing and  approving  the  compromise  and  agree- 
ment of  the  parties.  They  alleged  that  the 
entry  of  the  decree  was  erroneous  in  falling 
to  recite  an  Investigation  and  consideration 
by  the  court,  and  they  prayed  that  the  record 
of  the  decree  be  amended  nunc  pro  tunc  so  as 
to  conform  to  the  true  findings  of  the  court. 
The  chancellor  heard  the  petition  upon  oral 
testimony  and  depositions,  and  found  that 
the  allegations  of  the  petition  were  sustained 
by  the  evidence,  but  decided  that  the  judg- 
ment and  mandate  of  the  Supreme  Court  pre- 
cluded the  chancery  court  from  amending  the 
record  of  the  former  decree  which  had  been 
set  aside  and  reversed.  The  petitioners  ap- 
pealed. 

It  will  be  seen  that,  when  this  effort  to 
have  the  record  of  the  former  decree  of  the 
chancery  court  was  overruled,  that  decree 
had  been  set  aside  and  reversed  by  this  court 
on  appeal;  and  also  that  It  had  been  adjudg- 
ed by  this  court  on  appeal  in  the  proceedings 
for  restitution  that  the  decree  was  absolutely 
void,  and  that  the  sale  under  which  appel- 
lants claimed  title  to  the  property  in  ctmtro- 
versy  was  void.  Can  the  record  of  the  origi- 
nal decree  at  this  time  be  amended?  It  can- 
not be  regarded  otherwise  than  as  well  set- 
tled now  that  a  court  of  record  has  plenary 
and  continuing  powers  oY&e  its  own  records 
for  the  purpose  of  amendment  so  as  to  make 
the  record  speak  the  truth  concerning  its  pro- 
ceedings. Bobo  V.  State,  40  Ark.  224;  Ward 
V.  Magness,  75  Arte.  12,  86  S.  W.  822;  Grotou 
Bridge  Co.  v.  Clark  Pressed  Brick  Co.,  136 
Fed.  27,  68  C.  C.  A.  577.  An  appeal  from  a 
judgment  or  decree  does  not  deprive  the 
court  which  rendered  it  of  control  over  its 
records  or  of  Jurisdiction  to  amend  them. 
Arkadelphia  Lumber  Co.  v.  Asman,  72  Ark. 
322,  79  S.  W.  1060;  Id.,  79  Ark.  284,  95  S. 
W.  134.  It  is  a  common  practice  in  this  court 
to  consider  amendments  made  by  lower  courts 
of  their  records  in  cases  pending  here  on  ap- 
peals, and  even  to  postpone  the  considera- 
tion of  cases  here  until  alleged  errors  in  the 
record  can  be  corrected  below  by  amendment 
But  In  the  case  now  before  us  the  decree 
sought  to  be  amended  had  been  set  aside  and 
reversed  by  the  judgment  of  this  court,  and 
that  judgment  had  become  final.  The  record 
entry  Is  merely  the  evidence  of  the  decree 
pronounced  by  the  court  That  Is  the  reason 
why  the  power  remains  In  the  court  to  amend 
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the  record  so  as  to  make  It  speak  the  truth. 
Now,  wtien  a  case  comes  here  on  appeal  or 
writ  of  error,  this  court  considers  It  upon  the 
evidence  brought  before  us  on  the  record; 
but,  when  we  reverse  a  Judgment  or  decree. 
It  is  the  Judgment  or  decree  pronounced  by 
the  court  that  Is  reversed,  and  not  the  mere 
entry  of  It  on  the  record.  The  effect  of  the 
reversal  Is  to  annul,  vacate,  and  set  sslde  the 
Judgment  or  decree — ^to  completely  wipe  It 
out  as  If  It  had  never  been  in  existence. 
Nothing  remains  of  It;  it  Is  gone.  So,  when 
this  Is  so,  there  Is  nothing  left  for  the  court 
to  amend.  The  record  entry  of  a  Judgment 
(^  decree  which  has  at  that  time  no  legal  ex- 
istence cannot  be  amended. 

It  may  be  urged,  however,  that  inasmuch 
as  appellants  were  not  parties  to  the  first 
appeal  they  were  not  bound  by  the  Judgment 
of  this  court  This  contention  is  not  without 
force,  but  we  need  not  decide  that  question. 
Appellants  were  brought  in  as  parties  when 
the  petition  against  them  for  restitution  was 
filed,  and  this  court  on  appeal  adjudged  that 
Mrs.  Rankin  was  mtltled  to  restitution,  and 
remanded  the  case,  with  directions  to  enter  a 
decree  in  her  favor  for  restitution.  That 
judgment  of  this  court  Is  final.  We  have  no 
further  control  over  it,  and  it  must  be  accept- 
ed as  an  adjudication  of  the  rights  of  the 
parties. 

The  only  questions  left  open  by  this  court 
for  further  adjudication  were  those  concern- 
ing "the  rights  of  the  parties  to  return  of  the 
proceeds  of  sale  of  lands,  •  •  «  rents  of 
land,  and  Improvements  thereon,  or  other  In- 
cidents consequent  on  the  recovery  of  same." 
This  court  held,  on  the  last  appeal  Just  re- 
ferred to,  that  the  original  decree  of  the 
chancery  court  was  void,  and  that  no  rights 
were  acquired  under  It  This,  on  the  ground 
that  the  court  did  not  act  Judicially  in  pro- 
nouncing the  decree,  but  merely  recorded  the 
agreement  of  the  parties,  and  on  the  ground 
that  the  decree  was  not  within  the  issues 
raised  by  the  pleadings.  The  decree  Itself  be- 
ing void  because  the  court  had  no  Jurisdic- 
tion <rf  the  subject-matter  thereof,  the  record 
of  its  entry  could  not  be  amended.  Gregory 
V.  Bartlett,  55  Ark.  30, 17  S.  W.  344. 

We  are  of  the  opinion  that  the  learned  spe- 
cial chancellor  was  correct  in  his  view  of  the 
law  as  to  the  power  of  the  court  to  amend 
the  record  at  that  time,  and  his  decree  is 
therefore  affirmed. 


JOHNSTON  et  al.   v.   SCHNABAUM. 
(Supreme  Court  of  Arkansas.    April  20,  1008.) 

1.  Bills  and  Notis— Irdobbement  — Gcab- 

ARTT — EFTECT. 

Ad  indorsement  on  a  note  "Previous  in- 
dorsements guaranteed"  was  only  a  guaranty  of 
the  genuineness  of  a  previous  indorsement,  and 
did  not  render  the  indorser  liable  on  the  note. 

2.  Samb  —  Unbestbicted  Indobsehent  —  E3f- 

FECT. 

Though  a  guaranty  of  payment  is  implied 
frcMU  an  unrestricted  indorsement  of  negotiable 


paper,  the  indorser  may  relieve  himself  from 
such  liability  by  showing  that  the  indorsement 
was  made  for  collection,  and  not  for  a  sale  of 
the  instrument 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  |  060.] 

8.  Evidence  —  Pabol  Txstiuont  —  Anitissi- 

BILITT   TO   KXPLAIN    WBITINO. 

Parol  testimony  is  admissible  to  show  that 
an  indorsement  of  negotiable  paper  unrestricted 
on  its  face  was  made  for  collection  purposes, 
and  not  for  a  sale  of  the  instrument. 

4.  Bills  and  Notes— In dobbement  fob  Col- 
lection—Effect. 

One  who  took  up  another's  note  knowing  it 
was  indorsed  by  a  bank  for  collection  only  can 
claim  no  greater  rights  under  the  indorsement 
than  his  immediate  transferee  could  havs 
claimed. 

5.  Samk— Sdbeties  on  Note— IiIabilitt. 

Persons  appearing  on  a  note  as  joint  mak- 
ers, but  being,  in  fact,  merely  sureties,  were 
primarily  liable  to  any  holder  of  the  note  for 
the  amount  thereof,  notwitlistanding  any  ir- 
regularity in  the  indorsement 

6.  Same— Patuent  bt  Steanoeb— EFFECTr 

The  payment  of  a  note  by  a  stranger  and 
its  delivery  to  him  will  be  held  to  be  a  purchase 
until  an  intention  to  the  contrary  is  shown. 

Appeal  from  Randolph  Circuit  Court;  John 
W.  Meeks,  Judge. 

Action  by  A.  Z.  Scbnabaum  against  J.  I<. 
Johnston,  Bank  of  Maynard,  and  another. 
From  a  Judgment  for  plalntitf,  defendants  ap- 
peal. Reversed  and  case  dismissed  as  to  de- 
fendant bank;  affirmed  as  to  other  defend- 
ants. 

Geo.  T.  Black,  for  appellants.  J.  B.  Mo- 
Caleb  and  Witt  &  Schoonover,  for  appellee. 

Mcculloch,  J.  J.  L.  Johnston  and  O.  H. 
Counts,  together  with  6.  S.  Johnston,  now  de- 
ceased, executed  to  one  Redwine,  as  guardian 
of  an  Infant,  their  negotiable  promissory  note 
for  the  sum  of  $197,  with  interest  from  date, 
and  at  or  before  maturity  of  the  note  Red- 
wine  delivered  It,  bearing  his  blank  indorse- 
ment, to  the  Bank  of  Maynard  for  collection 
and  deposit  of  the  proceeds  to  his  credit  Ap- 
pellants J.  L.  Johnston  and  Counts  were  sure- 
ties on  the  note  for  G.  S.  Johnston,  the  prin- 
cipal obligor.  Subsequently,  and  after  the 
maturity  of  the  note,  the  Bank  of  Maynard, 
which  was  located  at  Blggers,  Randolph  coun- 
ty. Ark.,  received  a  verbal  message  from  ap- 
pellee, Schnabaum,  requesting  the  bank  to 
send  the  note  to  the  Randolph  County  Bank 
at  Pocahontas,  and  that  he  (Schnabaum) 
would  "take  it  up."  The  Bank  of  Maynard 
made  the  following  Indorsement  on  the  back 
of  the  note:  "Previous  indorsements  guarau- 
teed.  Pay  to  the  order  of  any  bank  or  bank- 
er. [Signed]  Bank  of  Maynard,  by  J.  L. 
Talbert,  Cashier."  The  note  was  then  for- 
warded to  the  Bank  of  Randolph  County  for 
collection.  Appellee  paid  the  full  amount  of 
the  note  and  interest  to  the  bank,  and  the 
note  was  delivered  to  him  without  further  In- 
dorsement thereon,  and  the  amount  so  paid 
was  sent  by  the  collecting  bank  to  the  Bank 
of  Maynard,  and  the  latter  in  turn  paid  It 
over  to  Redwine.    Appellee  held  the  note  a 
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year  or  longer,  and  then  Instituted  this  action 
on  the  note  against  the  appellants  J.  L.  John- 
ston and  Counts  as  makers  and  the  Bank  of 
Maynard  as  indorser.  Redwine  was  also 
sued,  but  the  action  was  dismissed  as  to  him. 

Appellee  testified  that  he  instructed  Robin- 
son, tbe  person  by  whom  he  sent  the  message 
to  the  Bank  of  Maynard,  to  request  the  bank 
to  send  the  note  to  the  Bank  of  Randolph 
County,  but  not  to  mark  it  paid,  and  that  he 
would  "take  it  up  as  received  and  would  carry 
it  until  Johnston  could  pay  it  off."  His  testi- 
mony shows  further  that  he  did  not,  in  mak- 
ing the  payment  Intend  to  discharge  the  debt, 
but  Intended  to  purchase  the  note  and  hold 
It  for  payment  by  the  makers.  Robinson  In 
his  testimony  denied  that  appellee  instructed 
him  to  request  the  Bank  of  Maynard  not  to 
mark  the  note  paid,  or  that  he  expected  to 
hold  the  note  as  secured.  He  testified  that 
appellee  only  told  him  to  request  the  bank  to 
send  the  note  to  the  Bank  of  Randolph  Coun- 
ty, and  that  he  would  "take  It  up."  This, 
the  evidence  shows,  was  the  only  message 
ever  delivered  to  the  bank,  and  that  the  note 
was  forwarded  in  response  to  this  message. 
The  court  Instructed  the  jury  that,  if  the 
Bank  of  Maynard  made  the  Indorsement  in 
question,  and  that  the  note  had  not  been  paid 
to  appellee,  the  bank  was  liable.  This  was 
equivalent  to  a  peremptory  direction  to  the 
jury.  We  think  that,  according  to  the  undis- 
puted evidence,  the  bank  was  not  liable. 

So  far  as  the  guaranty  of  the  previous  in- 
dorsement of  Redwine  is  concerned,  that 
amounted  only  to  a  guaranty  of  the  genuine- 
ness of  the  indorsement,  and  did  not  render 
the  bank  liable  on  the  note.  The  other  part 
of  the  indorsement  was  unrestricted,  and,  un- 
less explained,  would  render  the  indorser  lia- 
ble. But  It  is  shown  by  undisputed  evidence 
that  the  note  was  sent  to  the  Bank  of  Ran- 
dolph County  for  collection,  and  that  the  in- 
dorsement was  made  only  for  that  purpose. 
The  question  arises,  then,  wheth^  parol  evi- 
dence is  admissible  to  explain  or  qualify  an 
unrestricted  Indorsement  Tbe  authorities 
seem  to  uniformly  sustain  the  view  that  un- 
der some  circumstances  parol  testimony  may 
be  admissible  for  that  purpose.  Mr.  Daniel, 
in  discussing  the  various  circumstances  under 
which  parol  testimony  Is  admissible  for  such 
purpose,  says:  "Secondly,  it  might  be  shown 
that  the  indorsement  was  upon  trust  for  spe- 
cial purpose,  as  from  a  principal  to  an  agent 
to  enable  him  to  use  the  instrument  or  tbe 
money  in  a  particular  way,  or  for  collection." 
2  Daniel,  Negotiable  Instruments,  S  720. 
See,  also,  to  the  same  effect,  Joyce  on  Def.  to 
Commer.  Paper,  |  266;  Doolittle  v.  Ferry, 
20  Kan.  230,  27  Am.  Rep.  166;  Lovejoy  v. 
Citizens'  Bank,  23  Kan.  331;  Patten  v.  Pear- 
son, 57  Me.  428 ;  McDonough  v.  Goule,  8  La. 
472;  Lawrence  v.  Bank,  6  Conn.  521;  Dale 
V.  Gear,  38  Conn.  15,  9  Am.  Rep.  853;  Rlds- 
etts  V.  Pendleton,  14  Md.  320.  In  Lovejoy  v. 
Citizens*  Bank,  23  Kan.  331,  a  note  was  made 
payable  to  the  president  of  the  bank  indi- 


vidually, and  was  by  him  Indorsed  in  blank  to 
the  bank.  The  court  held  that  notwithstand- 
ing the  unrestricted  Indorsement  he  could 
prove  by  parol  evidence  that  the  note  repre- 
sented a  debt  of  the  maker  to  the  bank,  and 
that  he  (the  nominal  payee)  made  the  indorse- 
ment merely  for  the  purpose  of  passing  title 
to  the  bank.  No  rule  of  evidence  is,  we  think, 
violated  by  admitting  such  explanation. 
Willie  the  law  implies  from  an  unrestricted 
Indorsement  a  contract  to  guarantee  payment 
of  negotiable  paper,  still  the  fact  may  be 
shown  that  the  purpose  of  the  asslgmuent 
was  merely  for  collection,  and  not  for  a  sale 
of  the  Instrument  and,  when  this  is  shown,  no 
liability  as  guarantor  of  payment  Is  implied. 
Tbe  appellee  In  this  case  knew  that  the  note 
was  forwarded  by  the  bank  only  for  collec- 
tion, and  could  therefore  claim  no  greater 
rights  under  the  Indorsement  than  his  im- 
mediate transferee  could  have  claimed.  In- 
deed tbe  form  of  the  Indorsement  itself  may 
be  said  to  show  on  Its  face  that  It  passed  the 
title  for  collection  only.  It  now  reads  "to 
any  bank  or  banker,"  which  would  indicate 
that  It  was  for  collection.  The  other  two  ap- 
pellants stand  in  a  different  attitude:  They 
appeared  on  tbe  face  of  the  note  as  joint 
maker,  but  were  in  fact  merely  sureties  for 
O.  S.  Johnston.  Th^  were  primarily  liable 
to  any  bolder  of  tbe  note  for  the  amount 
thereof  notwithstanding  any  irregularity  in 
tbe  indorsement.  Appellee  was  a  stranger  to 
the  contract  represented  by  the  note,  and  a 
payment  by  him  of  the  amount  and  delivery 
to  blm  of  tbe  note  will  be  held  to  be  a  pur- 
chase until  an  Intoition  to  the  contrary  Is 
shown.  7  Ency.  of  Law,  p.  1025.  These  two 
appellants  did  not  in  their  answer  make  any 
denial  of  the  transfer  of  the  note  to  appel- 
lee as  alleged  In  the  complaint  but  rested 
their  defense  entirely  upon  the  plea  of  pay- 
ment There  was  some  evidence  tending  to 
show  that  the  note  was  paid  to  appellee  by 
Johnston,  the  principal  debtor;  but  there 
was  a  conflict  in  the  testimony,  and  tbe  jury 
settled  that  issue  in  favor  of  appellee. 

The  judgment  against  the  Bank  of  May- 
nard Is  reversed,  and  the  cause  is  dismissed ; 
but  tbe  judgment  against  tbe  other  two  ap- 
pellants is  afllrmed. 


STDCKET  et  al.  v.  O'NEAIk 
(Supreme  Court  of  Arkansas.    April  27,  1908.) 

1.  Appeai>-Bbview— Vebdicts. 

Though  a  verdict  is  contrary  to  what  a^ 
peats  to  be  the  great  preponderance  of  the  evi- 
dence,  it  will  not  be  disturbed  where  there  is 
evidence  sufficient  to  support  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diit 
vol.  3,  Appeal  and  Error,  |g  3979-3982.] 

2.  Evidence — Made  Cokfxtkni  bt  That  or 
Advebse  Pabtt. 

In  an  action  by  attorneys  for  a  fee,  where 
plaintiffs  introduced  evidence  concerning  a  pay- 
ment of  money  to  a  third  person  and  the  cir- 
cumstances under  which  it  was  paid,  which  was 
collateral  and  had  no  bearing  on  the  issues,  they 
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could  not  complain  of  the  admission  of  testi- 
mony concerning  the  same  transaction  offered  by 
defendant,  since  he  was  entitled  to  have  the 
whole  of  the  transaction  given  to  the  jury  after 
a  part  of  it  had  gone  in. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Till.  20,  Evidence,  H  445-458.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Edward  W.  Wlnfleld,  Judge. 

Action  by  M.  M.  Stuckey  and  another 
against  L.  B.  O'Neal.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.     Affirmed. 

Morris  M.  Cohee,  for  appellants.  U.  S. 
Bratton  and  H.  fi.  Myers,  for  appellee. 

McCULLOCH,  J.  Appellants,  who  are  at- 
torneys at  law,  instituted  this  action  against 
the  appellee  to  recover  balance  alleged  to  be 
due  on  a  fee  for  defending  him  In  the  circuit 
4X>urt  of  Lawrence  county  on  a  charge  of 
murder.  The  account  also  embraces  a  bal- 
ance alleged  to  be  due  on  a  fee  for  repre- 
senting appellee  in  a  damage  suit  brought  in 
the  same  court  The  sole  issue  of  fact  In  the 
case  Is  as  to  the  amount  agreed  upon  as  fee ; 
the  appellants  claiming  that  in  the  murder 
case  it  was  fixed  by  agreement  at  $2,000, 
and  appellee  claiming  that  it  was  fixed  at 
$1,000,  and  that  be  bad  paid  it  in  full.  The 
case  went  to  the  jury  upon  this  disputed 
fact,  and  a  verdict  was  rendered  in  favor 
of  appellee.  The  verdict  was  contrary  to 
wbat  appears  to  be  the  great  preponderance 
of  the  evidence;  but  it  cannot  be  said  that 
tbe  evidence  was  Insufficient  to  sustain  the 
verdict  We  do  not  feel  at  liberty  to  disturb 
the  verdict  on  that  account 

Appellants  introduced  evidence  concerning 
a  transaction  between  themselves  and  one 
Arnold,  which  had  no  bearing  upon  the  is- 
sue in  tbe  case.  It  was  this:  They  proved 
by  Arnold,  wbo  claimed  to  be  a  friend  of 
O'Neal,  the  appellee,  that  they  agreed  to  pay 
him  $250  to  assist  them  in  getting  up  the 
evidence  in  tbe  case,  and  that  this  amount 
was  to  be  paid  by  them  out  of  the  fee  which 
they  were  to  receive  In  the  case;  that  some 
time  during  tbe  pendency  of  the  case  against 
appellee  they  wrote  to  the  latter  requesting 
him  to  pay  Arnold  $200;  and  that  appellee 
paid  Arnold  $100  of  tbe  amount,  but  declined 
to  pay  any  more.  It  was  not  contended  that 
appellee  had  agreed  to  pay  the  amount  to 
Arnold.  On  the  contrary,  the  evidence  In- 
troduced on  the  part  of  the  appellants  show- 
ed affirmatively  that  he  was  not  to  pay  the 
amount  and  that  the  agreement  to  pay  Ar- 
nold was  a  voluntary  one  on  their  part  Ar- 
nold testified,  at  the  instance  of  the  appel- 
lants, concerning  the  pa3rment  to  him  of  the 
$100  by  appellee,  and  related  the  circumstan- 
ces tmder  which  It  was  paid. 

While  appellee  was  on  the  stand  as  a  wit- 
ness he  was  asked  by  his  counsel  to  state  the 
circumstances  under  which  be  made  the  pay- 
ment of  $100  to  Arnold,  and  in  reply  he  made 
this  statement,  which  was  objected  to,  and 
which  is  now  assigned  as  error:     "Mr.  Ar- 


nold came  in  pretty  soon,  and  I  says:  'I. 
received  a  letter  from  Stuckey  and  Camp- 
bell requesting  me  to  pay  you  $200  for  serv- 
ices rendered  in  this  case.'  I  was  a  little 
surprised  at  this,  because  I  had  done  John 
several  favors.  Says  I:  'I  tell  you  what  I 
will  da  7ou  are  going  to  go  into  the  saloon 
business,  and  you  are  going  to  want  me  to 
take  sides.' " 

Tbe  transaction  with  Arnold  concerning 
the  payment  for  his  services  was  collateral 
and  had  no  place  In  the  case,  as  it  had  no* 
bearing  upon  the  Issue  as  to  what  amount 
appellee  had  agreed  to  pay  appellants  to  de- 
fend him.  But  appellants  are  not  in  a  posi- 
tion to  complain  at  the  Introduction  of  this 
question  Into  the  case,  as  they  brought  It 
forward  and  Introduced  the  first  testimony 
concerning  It.  We  fail  to  see  how  appellants 
could  have  been  prejudiced  by  the  statement 
related  above  as  to  what  passed  between  ap- 
pellee and  Arnold.  It  could  not  possibly 
have  had  any  influence  on  the  jury  in  ar- 
riving at  a  conclusion  as  to  the  amount  ap- 
pellee had  agreed  to  pay  appellants  for  their 
services.  However,  if  it  was  prejudicial,  ap- 
pellants are  In  no  attitude  to  complain  be- 
cause they  had  first  drawn  out  the  testi- 
mony concerning  the  payment  of  this  mon- 
ey and  the  circumstances  under  which  it  was 
paid,  and  appellee  was  entitled  to  have  the 
whole  of  the  transaction  given  to  the  jury 
after  a  part  of  it  had  gone  in. 

There  was  no  objection  to  any  of  the  In- 
structions of  the  court    Judgment  affirmed. 


BOARD  OF  IMPROVEMENT  PAVINO 
DIST.  NO.  5  et  al.  v.  SISTERS  OF  MER- 
CT OF  FEMALE  ACADEMY  OP  FT. 
SMITH.  BOARD  OP  IMPROVEMENT 
SEWER  DIST.  NO.  2  et  al.  v.  SAME. 

(Snpreme  Court  of  Arkansas.    April  20,  lOOS.) 

1.  Taxatiow— LiABiLrrr  of  Pbopkbtt  — Ex- 
emptions—Constttdtionax  Provisions. 

Under  the  Constitution  of  1838,  the  Legis- 
lature had  authority  to  exempt  property  from 
taxation. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Taxation,  |  307.] 

2.  Municipal    Cobpobations  —  Public    Im- 
pbovemgnts  —  assessments  —  exemftioms  ' 
—Constitutional  Pbovisions. 

The  Constitution  of  1874,  exempting  certain 
clasfies  of  property  from  taxation,  refers  to  tax- 
es for  general  purposes  of  revenue,  and  does 
not  relieve  such  property  from  assessments  for 
local  improvements. 

[Ed.  Note. — For  cases  in  point  see  Cent.  THk. 
vol.  36,  Municipal  Corporations,  §§  1045-1050.] 

3.  CoBFOBATiONS  —  Oboanization  —  Special 

The  private  act  of  December  20,  1860 
(Laws  1860,  p.  64),  conferring  corporate  powers 
upon  plaintiff  and  exempting  it  from  all  taxa- 
tion, 18  to  be  regarded  as  a  contract  between 
the  corporators  on  the  one  band  and  the  state 
on  the  other,  and  each  is  entitled  to  the  benefit 
of  all  the  stipulations  contained  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  i  45.] 
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4.  WoBDS  ARD  Phbases— "Tax." 

The  word  "tax"  does  not  include  assess- 
ments, each  having:  a  distinct  legal  meaning. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toI.  8,  pp.  6867,  6886,  7813.] 

a.    MCI7ICIPAI,      COSFOBATIOItS  —  PubCIC      Ilf- 

PBOVEMENTS —  Assessment  fob  Bknxfitb  — 

Natube  of  AssEsauENT  OB  Tax. 

The  assessment  of  benefits  for  local  Im- 
provements has  never  been  regarded  as  a  tax, 
or  termed  such  in  legislative  proceedings  in  our 
public  or  private  laws,  or  in  jwpnlar  inter- 
course. 

•  [E2d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1000.] 
6.  Same— "Special  Tax." 

Section  3  of  the  private  act  of  December  20, 
1860  (Laws  I860,  p_.  56),  conferring  corporate 
powers  upon  plaintiff,  which  provides  that  a 
certain  amount  of  plaintifTs  ground,  together 
with  the  property  thereon,  "shall  be  exempt 
from  all  taxation,  state,  county,  municipal,  and 
special  during  the  existence  of  this  charter," 
does  not  exempt  snch  property  from  assessments 
for  local  improvements;  the  word  "tax"  not 
including  assessments,  and  the  word  "special" 
as  used  with  "taxation"  referring  to  special 
taxes  levied  and  collected  in  the  manner  of  gen- 
eral taxes,  such  as  road  and  school  taxes,  and 
not  to  local  assessments. 

fEId.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Mnnicipal  Corporations,  §S  1045-1050. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6592.] 

Appeal  from  Sebastian  Chancery  Court ;  J. 
V.  Bourland,  Chancellor. 

Actions  by  the  Sisters  of  Mercy  of  the  Fe- 
male Academy  of  Fort  Smith  against  the 
board  of  Improvement  of  paving  district  No. 
5  of  Fort  Smith  and  another  and  the  board 
of  improvement  of  sewer  district  No.  2  of 
Fort  Smith  and  another  to  enjoin  the  collec- 
tion of  assessments  for  local  Improvements. 
From  Judgments  for  plaintiflF  In  each  case, 
defendants  appeal.  Reversed  and  remanded, 
with  directions  to  dismiss. 

Youmans  &  Youmans,  for  appellants.  Brig- 
galara  &  Fltzhugb,  for  appellee. 

HART,  J.  These  two  suits  were  brought 
to  enjoin  the  collection  of  assessments  for 
local  improvements  on  the  ground  that  the 
property  Involved  is  exempt  by  reason  of  a 
private  statute.  The  court  below  held  that 
the  statute  applied  to  assessments  for  local 
Improvements,  and  enjoined  the  collection  In 
each  case.  An  appeal  was  taken  in  each 
case. 

The  same  point  being  involved  In  the  two 
cases,  they  will  be  considered  together.  Ap- 
pellee was  Incorporated  by  private  act,  ap- 
proved December  20,  1860  (Laws  1860,  p.  54). 
The  exemption  claimed  is  contained  in  sec- 
tion 3  of  the  act,  which  is  as  follows:  "Sec. 
3.  Ten  acres  of  ground,  to  each  academy  or 
corporation,  with  the  buildings  and  property 
thereon,  books,  apparatus  and  whatever  else 
may  be  used  in  carrying  on  said  academies, 
respectively,  sball  be  exempt  from  all  taxa- 
tion, state,  county,  municipal  and  special, 
during  the  existence  of  this  charter."  Sec- 
tion 1  of  the  act  provides  that  the  charter 
siiall  continue  for  90  years. 


It  Ib  conceded  that  the  Improvement  dis- 
tricts were  properly  formed,  and  that  the 
lots  in  controversy  are  situated  within  tbe 
boundaries  of  the  respective  districts.  The 
sole  question  to  be  determined  is  whether 
the  property  Is  exempt  by  the  provisions  of 
the  act  above  referred  to.  The  act  in  ques- 
tion was  passed  under  the  Constitution  of 
1836.  Under  that  Constitution  the  Legisla- 
ture bad  authority  to  exempt  property  from 
taxation.  Oliver  v.  M.  &  L.  Ry.,  30  Ark.  128. 
The  Constitution  of  1874  exempts  certain 
classes  of  property  from  taxation.  This 
court  has  construed  this  constitutional  ex- 
emption to  refer  to  taxes  for  general  pur- 
poses of  revenue,  and  has  held  that  such 
property  Is  liable  for  assessments  for  local 
improvements.  Ahern  v.  Board  of  Improve- 
ment DIst.  No.  3,  Texarkana,  69  Ark.  68,  61 
S.  W.  5'^ ;  Board  of  Improvement  v.  School 
District,  56  Ark.  354.  19  S.  W.  969,  16  L.  R. 
A.  418,  35  Am.  St  Rep.  108.  Appellee  con- 
tends that  this  construction  should  not  be 
placed  upon  exemptions  provided  for  In  a 
private  act  granting  a  charter,  and  that  such 
a  case  Is  entirely  different  from  an  exemp- 
tion found  in  the  general  revenue  law.  The 
statute  In  question  conferring  corporate  pow- 
ers upon  appellee  and  exempting  It  from  all 
taxation  Is  to  be  regarded  as  a  contract  be- 
tween the  corporators  on  the  one  hand  and 
the  state  on  the  other;,  and  each  Is  entitled 
to  the  l>eneflt  of  all  the  stipulations  contain- 
ed therein.  We  can  see  no  good  reason  why 
any  word  used  In  the  contract  should  be  giv- 
en any  other  than  its  usual  and  ordinary 
meaning.  In  the  case  of  Sanders  ▼.  Brown, 
65  Ark.  498,  47  S.  W.  461,  the  court  held  that 
a  local  assessment  is  not  a  "tax"  within  an 
exception  in  a  covenant  of  warranty  of  the 
taxes  for  a  certain  year,  and  in  support  of 
its  holding  cited  the  case  of  McGehee  v. 
Mathis,  21  Ark.  41.  The  latter  case  had  been 
decided  under  the  Constitution  of  1836,  and 
recognized  the  difference  between  taxes  and 
assessments.  Each  has  a  distinct  legal  mean- 
ing, and  the  word  "tax"  does  not  include  as- 
sessments. 

Counsel  for  ai^ellee  urges  that  the  word 
"special"  used  In  the  act  in  question  with 
"taxation"  refers  to  local  assessmenta  In 
sum)ort  of  their  contention  they  call  the 
court's  attention  to  the  following:  "The  char- 
ter of  a  private  corporation  exempting  from 
the  Imposition  of  any  tax  or  assessment  all 
Its  property  and  effects,  exempts  it  from  as- 
sessments for  benefits  for  local  improve- 
ments." Hamilton  on  Special  Assessments, 
i  316.  A  reference  to  the  cases  cited  by  the 
author  will  show  that  all  of  them  contained 
the  words  "taxes"  and  "assessments,"  and 
the  court  in  each  case  recognized  that  they 
had  a  distinct  meaning  and  that  one  was  not 
included  in  the  other.  The  case  of  Bright- 
man  V.  Klmer,  22  Wis.  54,  cited  by  appel- 
lee, does  not  support  Its  contention.  The 
exemption  there  was  against  taxes  and  as- 
sessments.    The   cases   of   Railway   Go.  r. 
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Jackson,  38  Miss.  334,  State  ▼.  Newark,  27 
N.  J.  Lew,  185,  and  Riebmond  y.  Richmond 
R.  Co.,  21  Grat  (Va.)  604,  cited  by  appellee, 
do  not  sustain  its  contention,  because  the 
tax  attempted  to  be  assessed  in  each  of  the 
eases  was  a  municipal  tax,  and  was  In  no 
sense  an  assessment  for  a  local  improvement. 
The  only  cases  which  in  our  judgment  sus- 
tain his  contention  are  Harvard  College  ▼. 
Board  of  Aldermen,  104  Mass.  470.  and  Olive 
Cemetery  Co.  y.  Pblla.,  93  Pa.  129,  39  Am. 
Rep.  732,  and  these  cases  are  opposed  to  the 
weight  of  authority  and  to  the  better  rea- 
soning. "An  assessment  of  benefits  for  local 
improvements  has  never  been  regarded  as  a 
tax  or  termed  such  in  legislative  proceedings, 
in  our  public  or  private  laws,  or  in  popular 
intercourse."  City  of  Bridgeport  v.  N.  T.  & 
N.  H.  R.  R.  Co.,  36  Conn.  263,  4  Am.  Rep. 
63.  We  think  the  words  "special  taxation" 
used  in  the  act  refers  to  special  taxes  levied 
and  collected  after  the  manner  of  general 
taxes  such  as  road  and  school  taxes. 

The  statutes  In  force  at  the  tfme  of  the 
passage  of  this  act  authorized  the  levy  of 
a  road  tax  upon  petition  of  a  majority  of 
the  inhabitants  of  a  county,  and  the  Legis- 
lature no  doubt  had  in  mind  this  and  such 
taxes  similar  to  it  as  might  afterwards  dur- 
ing the  existence  of  the  charter  be  legally 
levied.  On  February  10,  1851  (Laws  1851, 
p.  61),  an  act  was  passed  by  the  General  As- 
sembly of  the  state  of  Illinois  incorporating 
the  Illinois  Central  Railroad  Company.  By 
it  the  company  was  made  the  beneficiary 
of  a  land  grant  from  Congress  to  the  state, 
and  the  said  corporation  was  exempted 
"from  all  taxation  of  every  kind  except  as 
herein  provided  for."  In  construing  the  act 
the  Supreme  Court  of  the  United  States  held 
that  an  exemption  from  taxation  Is  to  be 
taken  as  an  exemption  from  the  burden  of 
ordinary  taxes,  and  does  not  relieve  from 
the  obligation  to  pay  the  cost  of  local  im- 
provements. Illinois  Central  B,  R.  Co.  v. 
Decatur,  147  U.  S.  190,  13  Snp.  Ct.  293,  37 
Ii.  Ed.  132.  In  the  case  of  State,  Protestant 
Faster  Home  Society,  etc.,  y.  Mayor  and 
Common  Council  of  the  City  of  Newark,  the 
act  incorporating  the  prosecutors  declared 
that  their  property  sbould  not  be  subject  to 
taxes  or  assessments,  and  the  court  held  that 
the  words  "taxes"  and  "assessments"  are 
not  synonymous,  and  that  they  exempt  the 
property  from  assessments  for  benefits  as 
well  as  from  taxes  for  general  revenue  for 
public  use.  Dudd,  J.,  in  his  opinion  sald: 
"The  distinction  in  the  legal  meaning  of  the 
words  is  recognized  and  acted  on  in  the  de- 
cided cases  in  this  state  where -the  attempt 
has  been  made  to  obtain  exemption  from 
these  special  assessments,  on  the  ground  that 
they  were  included  within  the  word  'taxes.' 
These  cases  have  been  cited  to  sustain  the 
judgment  below,  but  they  go  wholly  and  de- 
cisively, I  think,  to  a  contrary  result.  They 
establish  clearly  that  assessments  are  not 
taxes,  in  the  ordinary   legislative  sense  of 


the  words.  They  so  expressly  declare.  In 
the  ease  of  the  City  of  Patterson  v.  Society, 
etc.,  24  N.  J.  Law,  385,  the  expense  of  grad- 
ing and  paving  a  street  bad  been  assessed 
npon  lots  owned  by  the  defendants,  and  such 
assessments  were  held  by  the  Supreme  Court 
not  to  be  a  tax  within  the  meaning  of  the 
defendant's  charter,  which  exempted  their 
property  from  'all  taxes,  charges,  and  im- 
positions under  the  authority  of  the  state.' 
It  was  said  that  the  words  taxes,  charges, 
and  impositions'  specified  in  the  charter  were 
manifestly  those  only  for  public  or  general 
use.  The  same  view  was  taken  in  the  State 
V.  City  of  Newark,  27  N.  J.  Law,  185.  An 
assessment  for  benefits  was  discriminated 
from  taxes  or  Impositions.  In  neither  case 
was  the  word  'assessment'  employed  in  the 
exempting  clause  of  the  charter.  This  recog- 
nition by  our  own  courts  of  the  essential 
difference  between  the  words  'taxes  and  as- 
sessments' as  expressive  of  essentially  differ- 
ent things  would  seem  to  be  conclusive 
against  holding  them  in  this  case  to  be  sim- 
ply identical  in  meaning."  Their  distinction 
in  meaning  is  clearly  recognized  in  the  case 
of  Emery  v.  San  Francisco  Gas  Co.,  28  Cal. 
345,  and  also  in  the  case  First  Division  of 
the  St  P.  &  Pac.  R.  R,  Co.  V.  City  of  St. 
Paul,  21  Minn.  526.  In  the  state  of  Rhode 
Island  it  has  been  held  that,  though  tech- 
nically speaking  a  street  assessment  is  a  tax, 
the  ^ord  "taxation"  as  ordinarily  used  does 
not  Include  assessments  for  local  benefits. 
In  the  case  of  Swan  Point  Cemetery  v.  Tripp, 
14  R.  I.  202,  the  exemption  was  sustained  be- 
cause the  exemption  clause  in  the  charter 
contained  the  words  "taxes"  and  "assess- 
ments." .In  the  case  of  McMillan  v.  City  of 
Tacoma,  26  Wash.  358,  67  Pac.  68,  It  was 
held  that  a  special  assessment  was  not  In- 
cluded within  the  term  "special  tax,"  and " 
that  the  latter  applied  to  road  and  school 
taxes.  The  distinction  between  a  special  tax 
and  an  assessment  fdr  local  benefits  or  im- 
provements has  been  recognized  In  the  cases 
of  Farrar  v.  St  Louis,  80  Mo.  397,  and  Lamar 
Water  &  Electric  Light  Co.  v.  Lamar,  128 
Mo.  188,  26  S.  W.  1025,  31  S.  W.  756,  32  L. 
R.  A.  164.  In  the  case  of  the  Roosevelt 
Hospital  V.  City  of  New  York,  84  N.  Y.  108, 
where  a  provision  in  an  act  incorporating 
a  charitable  institution  in  the  city  t>f  New 
York  exempted  Its  real  estate  from  taxation, 
it  Is  held  that  such  real  estate  Is  not  there- 
by exempted  from  an  assessment  for  a  local 
improvement;  that  the  assessment  was  not 
taxation  within  the  meaning  of  the  act  To 
the  same  effect  see  Zabel  v.  Louisville  Bap- 
tist Orphans'  Home,  92  Ky.  89,  17  8.  W.  212, 
13  L.  R.  A.  668 ;  Sheehan  v.  Good  Samaritan 
Hospital,  59  Mo.  165,  11  Am.  Rep.  412. 

Ordered  that  the  cause  be  reversed  and 
remanded  to  said  chancery  court,  with  di- 
rections to  dismiss  the  complaint  for  want 
of  equity. 

HILL,  C.  J.,  not  participating. 
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WARD    T.    STURDIVANT. 
(Supreme  Court  of  Arkansu.    April  20,  1908.) 

1.  ApPEAIr-PRESENTATIOH    OF   OBJECTIONS   IR 

Tbial  CotJBT— Necessity  ot  Specific  Ob- 
jection—Ikstbuctions. 

InatructioDs  cannot  be  reviewed  on  a  state- 
ment in  the  record  that  aj)pellant  excepted  to 
all  of  tbem,  but  that  the  trial  court  gave  tbem 
over  her  objections,  wbere  some  of  them  at  leact 
are  correct. 

2.  Saub— Refusal  of  Instructions. 

A  ruling  refusing  instructions  cannot  be  re- 
viewed on  a  statement  in  the  record  that  appel- 
lant objected  to  the  trial  court's  refusal  to  give 
"each  and  every  one  of  her  requests  for  instruc- 
tions and  duly  saved  her  exceptions  thereto." 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; W.  S.  Eakln,  Special  Judge. 

Action  by  Eugenia  Ward  against  W.  A.  J. 
Sturdlvant  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  V.  Tompkins,  D.  B.  Sain,  and  W.  P. 
Feazel,  for  appellant  W.  C  Rodgers,  for  ap- 
pellee. 

WOOD,  J.  This  suit  was  brought  by  the 
appellant  against  the  appellee  for  the  pos- 
session of  a  certain  tract  of  land  in  Howard 
county.  Appellant  claimed  under  a  slierlff's 
deed  Issued  by  virtue  of  a  sale  of  the  land 
under  execution  to  satisfy  a  Judgment  in  fa- 
vor of  appellant  against  one  J.  B.  Sturdivant 

Appellant  alleged  that  J.  B.  Sturdivant 
sold  the  land  In  controversy  to  W.  A.  J.  Stur^ 
dlvant  for  tlie  fraudulmt  purpose  of  cheat- 
ing, hindering,  and  delaying  his  creditors,  of 
whom  appellant  was  one.  The  appellee,  W. 
A.  J.  Sturdivant,  denied  that  the  land  In 
controversy  was  sold  for  the  fraudulent  pur- 
pose of  hindering  and  delaying  creditors, 
and  alleged  that  the  land  In  controversy  was 
bought  by  him  from  J.  B.  Sturdivant  In  good 
faith  and  for  a  valuable  consideration,  and 
he  claims  under  deed  from  J.  B.  Sturdivant, 
and  sets  up  title  under  said  deed  and  by  virtue 
of  the  seven-year  statute  of  limitations.  On 
behalf  of  appellant  the  evidence  tended  to 
prove  the  allegations  of  her  complaint,  and 
on  behalf  of  appellee  there  was  evidence 
tending  to  sustain  the  allegations  of  his  an- 
swer. 

These  were  issues  of  fact,  which  were  sub- 
mitted to  the  Jury  under  instructions  to  which 
no  specific  objections  were  pointed  out  in  the 
trial  court  The  instructions  were  numbered 
from  1  to  11,  respectively.  The  appellant 
the  record  shows,  "excepted  to  all  of  said  in- 
structions, but  the  court  gave  same  over  the 
objections"  of  appellant  This  presents  no 
specific  objection  to  any  one  of  the  instruc- 
tions, and  we  find  that  some,  if  not  all,  of 
them,  are  correct  Atl^lns  v.  Swope,  38  Ark. 
528,  539;  Neal  v.  Peevey,  39  Ark.  337,  339; 
Quertermous  r.  Hatfield,  54  Ark.  16,  20,  14 
S.  W.  1096;  Fordyce  v.  Russell,  59  Ark.  312, 
314,  27  S.  W.  82;  Oxley  Stave  Co.  v.  Staggs, 
.59  Ark.  370,  375,  27  S.  W.  241;  Dunnlngton  v. 
Frlck  Co.,  60  Ark.  250,  250,  30  S.  W.  212; 
Young  V.  Stevenson,  75  Ark.  181,  183,  86  S. 


W.  1000;  Wells  v.  Parker,  76  Ark.  41.  42,  8S 
S.  W.  602;  Wade  v.  Goza,  78  Ark.  7,  14,  96 
S.  W.  388;  Walnut  Ridge  Mer.  Ca  t.  Cohn, 
79  Ark.  888,  341,  96  S.  W.  413;  Kansas  City 
S.  By.  Co.  V.  Morris,  80  Ark.  528,  535,  98  S. 
W.  363;  Mathews  t.  State,  84  Ark.  74,  104  S. 
W.  928;  Johnson  ▼.  State,  84  Ark.  05,  104  S. 
W.  929. 

Appelhint  objected  to  the  ruling  of  tbA 
court  In  refusing  to  give  "each  and  every  one 
of  her  requests  for  Instructions  and  duly  sav- 
ed her  exceptions  thereto."  But  she  does  not 
urge  here  any  specific  reason  why  the  court 
should  have  given  any  one  or  all  of  ttiese  re- 
quests. We  find  that  the  Instructions  of  the 
court  upon  the  whole,  were  a  correct  applica- 
tion of  the  law  of  the  case  to  the  facts,  and, 
as  there  was  evidence  here  to  sustain  the  ver- 
dict the  Judgment  is  affirmed. 


PATTERSON  v.  PATTERSON. 

(Supreme  Court  of  Arkansas.    April  20,  1908.) 

Parent  and  Child — Custody  of  Child. 

The  custody  of  a  child  only  one  and  a  half 
years  old,  the  parents  of  which  have  separated 
and  are  living  apart  should  be  given  the  moth- 
er, she  being  shown  to  be  capable  of  properly 
caring   for  and   nurturing  it 

[Ed.  Note. — For  cases  in  point  see  CJent  Dig, 
vol.  37,  Parent  and  Child,  H  15-21.] 

Certiorari  to  Sebastian  Chancery  Court; 
J,  V.  Bourland,  Chancellor. 

Proceeding  by  Daisy  Patterson  against  Da- 
vid Patterson  for  possession  of  their  child. 
From  an  adverse  decree,  plaintiff  brings  cer- 
tlorarL  Reversed  and  remanded,  with  direc- 
tions. 

Read  ft  McDonough,  for  appellant  Edwin 
Hiner  and  Toumans  &  Youmaus,  for  appellee. 

McCULIiOCH,  J.  This  proceeding  Involves 
a  controversy  between  husband  and  wife  con- 
cerning the  custody  of  their  Infant  child. 
The  chancellor  awarded  the  custody  of  the 
child  to  its  father,  allowing  him  to  remove 
the  child  out  of  the  Jurisdiction  of  the  court 
The  relation  of  husband  and  wife  still  sub- 
sists between  the  parties,  no  divorce  proceed- 
ings being  pending,  though  it  appears  that 
they  have  separated  themselves  from  each 
other  and  are  living  apart 

It  does  not  appear  from  the  evidence  that 
either  of  the  parents  are  incapable,  either 
morally  or  financially,  of  properly  taking  care 
of  the  child;  but  on  account  of  Its  tender 
age,  we  feel  sure  that  the  Interest  of  the  child 
would,  for  the  present  at  least  be  best  sub- 
served by  permitting  It  to  remain  In  the  cus- 
tody of  the  mother,  who  Is  more  capable  of 
giving  It  the  care  that  it  needs  most  now. 
The  child  was  about  a  year  and  a  half  old 
when  the  chancellor  decreed  Its  custody  to 
the  father.  This  Is  too  tender  an  age  at 
which  to  remove  a  child  from  Its  mother, 
when  she  is  shown  to  be  capable  of  properly 
caring  for  and  nurturing  It    Wann  v.  Wann 


Digitized  by 


Google 


Ark.) 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  t.  BROOKSHER. 


1160 


(Ark.)  108  S.  W.  1052.  The  decree  awarding 
custody  Is  only  of  a  temporary  nature,  and 
subject  to  change  when  different  circumstan- 
ces demand  It. 

Reversed  and  remanded,  with  directions  to 
enter  a  decree  In  accordance  with  this  opin- 
ion awarding  the  custody  of  the  child  to  ap- 
pellant, its  mother.  The  chancellor  is  author- 
ized, of  course,  to  make  such  orders  as  he  may 
deem  Just  and  proper  giving  appellee  reason- 
able opportunity  to  visit  his  child. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  t.  BROOK- 
SHER et  al. 
(Supreme  Court  of  Arkansas.    April  20,  1908.) 

1.  Watesb   and   Watkb  Coubses— Obstbtjc- 
tion — constbdction  of  roadbbd— llabh.- 

ITT. 

An  owner  conveyed  a  right  of  way  over  his 
land  to  a  railroad  company,  and  granted  the 
right  to  change  water  courses.  The  roadbed  waa 
constructed  diagonally  across  a  stream,  and  a 
culvert  was  built  straight  through  the  roadbed, 
80  as  to  change  the  course  of  the  stream,  causing 
it  to  overflow  the  owner's  land.  The  culvert 
was  skillTulIy  constructed,  and  was  of  sufficient 
size  to  permit  the  water  of  the  stream  to  pass 
through.  The  diversion  of  the  stream  could  have 
been  avoided  and  the  injury  to  the  land  obviated 
by  bridging  the  stream,  or  by  running  the  culvert 
with  the  original  course  of  the  stream.  It  was 
not  shown  whether  the  cost  of  constructing  a 
bridge  or  running  the  culvert  with  the  original 
course  of  the  stream  would  exceed  the  cost  of 
the  construction  of  the  culvert  as  built.  Held 
to  warrant  finding  that  it  was  unnecessary  to 
diTert  the  stream  so  as  to  cause  the  injury,  ren- 
dering the  company  liable. 

2.  TRIAI/— BVIDBNC*— iHSTBTJCnON. 

Where,  in  an  action  against  a  railroad  com- 
pany for  diverting  the  waters  of  a  stream  and 
thereby  overflowing  the  land  of  another,  the  evi- 
dence showed  that  the  injury  was  caused  by  the 
first  rise  of  the  stream  shortly  after  the  construc- 
tion by  the  company  of  a  culvert,  a  refusal  to 
charge  that  it  was  incumbent  on  plaintiff  to  use 
ordinary  care  to  protect  his  land,  and  that,  if  he 
stood  by  and  allowed  the  injuries,  he  could  not 
recover,  was  proper. 

3.  Sake— Abstbaot  Propositions  op  Law. 

It  is  proper  to  refuse  to  instruct  on  an  ab- 
stract proposition. 

•4.   EviDENCB-^PimONS— INJUUKS    TO    Real- 

TT— Amount  ot  DAifAOES— Valcx  or  Pbop- 

KBTT. 

In  an  action  for  injuries  to  real  estate,  wit- 
nesses familiar  with  the  premises  before  and 
after  the  injury,  and  possessing  personal  knowl- 
edge of  the  value  thereof,  are  competent  to  tes- 
tiqr  as  to  the  amount  of  the  damages,  taking  the 
value  of  the  land  before  the  injuries  and  com- 
paring it  with  the  value  thereafter. 

Appeal  from  Circuit  0>nrt,  Marlon  Coun- 
ty; Brlce  B.  HudgiiiB,  Judge. 

Action  by  Hattie  B.  Brooksher  and  others 
against  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
pellant W.  S.  Cbastain  and  Frank  Pace,  for 
appellees. 

McCULLOCH,  J.  This  Is  an  action  Insti- 
tuted by  appellees,  the  widow  and  heirs  of 
W.  R.  Brooksher,  against  appellant  railway 

ioes.w.— 74 


company  to  recover  damage  done  to  their 
lands  which  adjoin  the  right  of  way  of  the 
railroad  by  reason  of  construction  of  a  cul- 
vert under  the  roadbed,  whereby  the  waters 
of  a  certain  creek  were  diverted  from  the 
original  channel  and  caused  to  flow  over  the 
land  in  question.  They  recovered  a  Judg- 
ment for  damages ;  and  the  railway  company 
appealed. 

Before  the  construction  of  the  railroad,  W. 
R.  Brooksher  and  wife,  by  deed  duly  exe- 
cuted, conveyed  to  the  company  a  right  of 
way  through  the  land  In  question,  and  ex- 
pressly granted  "the  right  of  changing  water 
courses."  The  roadbed  was  constructed  di- 
agonally across  the  creek,  and  a  culvert 
was  built  straight  through  the  dump  or  road- 
bed, so  as  to  change  the  course  of  the  stream 
and  cause  it  to  flow  over  the  land,  and  make 
a  different  channel.  The  evidence  shows  that 
the  culvert  was  skillfully  constructed,  and 
is  of  sufficient  size  to  permit  the  waters  of 
the  stream  to  pass  through.  Is  the  railway 
company  under  these  circumstances,  liable 
for  the  damage  done  to  the  land?  The  dam- 
age was  caused,  not  by  any  unskillfullness  in 
the  construction  of  the  culvert,  but  solely  by 
reason  of  the  changing  of  the  course  of  the 
stream.  The  evidence  shows  that  the  diver- 
sion of  the  course  of  the  stream  could  have 
been  avoided  and  the  consequent  Injury  to 
the  adjoining  land  obviated  by  bridging  the 
stream  instead  of  putting  In  the  culvert  or 
by  running  the  culvert  with  the  original 
course  of  the  stream  diagonally  through  the 
roadbed.  The  engineer  of  the  road  testified 
this  could  have  been  done. 

But  after  all  that  is  said,  the  controlling 
question  recurs  to  the  proposition  that  the 
damage  was  caused  solely  by  the  diversion 
of  the  course  of  the  stream,  and  whether  the 
terms  of  the  deed  gave  the  railway  company 
the  right  to  unnecessarily  inflict  damage  In 
that  way  without  compensation  to  the  own- 
er of  the  land.  Appellees'  ancestor  express- 
ly consented,  by  the  terms  of  his  deed,  to  a 
change  In  the  course  of  the  stream,  and,  it 
Is  contended,  they  are  thereby  precluded  from 
recovering  damage  thus  Inflicted.  The  com- 
pany undoubtedly  purchased  the  right  to 
change  the  course  of  the  stream;  but  did 
this  give  it  the  right  to  do  so  unnecessarily 
to  the  Injury  of  adjoining  lands?  Appellant 
relies  upon  the  case  of  Railway  v.  Walbrlnk, 
47  Ark.  830,  1  S.  W.  B45,  as  decisive  of  the 
question.  In  that  case  Judge  Smith  in  de- 
livering the  opinion  of  the  court  said:  "The 
diversion  of  Uie  water  course  was  expressly 
authorized  by  the  terms  of  the  deed;  and 
the  defendant  is  not  liable  for  consequential 
damages  resulting  therefrom,  It  not  being  al- 
1^^  nor  proved  that  the  work  was  done  un- 
necessarily, or  negligently,  or  unsklllful- 
ly.  No  man  can  maintain  an  action  for  a 
wrong  where  he  has  consented  to  the  act 
which  occasions  his  loss."  The  difference 
between  that  case  and  this  is  that  It  is  here 
proved  that  the  change  in  the  course  of  the 
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stream  was  caused  nnnecessarily.  It  could 
have  been  avoided  by  the  use  of  other  prac- 
tical means  of  crossing  the  stream  and  al- 
lowing the  water  to  flow  thereunder  undis- 
turbed. In  St.  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Harris,  47  Ark.  340,  1  S.  W.  609,  which  was 
decided  about  the  same  time  the  Walbrink 
Case  was  decided.  Chief  Justice  Cocltrill 
said:  "No  effort  was  made  to  show  a  neces- 
sity for  so  constructing  the  roadbed  as  to 
turn  the  current  of  the  England  and  other 
creeks  over  the  appellee's  land,  but  the  com- 
pany sought  to  Justify  Its  conduct  under  the 
appellee's  deed  for  the  location  of  the  road, 
granting  among  others  'the  right  of  changing 
water  courses  and  taking  water.'  While  the 
grant  of  the  right  of  way  to  the  railroad  car- 
ried with  It  a  license  to  do  all  that  was  nec- 
essary for  Its  proper  construction,  the  com- 
pany remained  liable  nevertheless  for  any 
proximate  injury  that  resulted  to  the  grantor 
from  the  want  of  care  and  skill  in  whatever 
work  it  undertook  in  order  to  effect  the  con- 
struction. •  •  *  If  the  beds  of  the  streams 
had  been  located  on  the  appellee's  lands  be- 
fore the  road  was  constructed,  and  an  at- 
tempt liad  been  made  'to  change  the  water 
courses,'  as  the  deed  lias  it,  it  would  have 
been  incimibent  on  the  company  to  perform' 
this  work  so  as  to  inflict  no  unnecessary  In- 
Jury  upon  the  appellee;  and,  if  the  right  of 
the  company  to  bring  the  streams  from  the 
lands  of  others  onto  the  lands  of  the  appel- 
lee be  conceded,  the  duty  remained  upon  It  of 
80  enjoying  that  privilege  as  not  to  Injure  the 
appellee  more  than  would  be  required  in  pro- 
viding a  proper  channel  for  the  water 
through  the  premises."  No  effort  was  made 
in  the  trial  of  the  present  case  to  show 
whether  or  not  the  cost  of  constructing  a 
bridge  or  trestle  over  the  stream,  or  of  run- 
ning the  culvert  with  the  original  course  of 
the  stream  diagonally  through  the  roadbed, 
would  exceed  the  cost  of  construction  over 
the  means  adopted.  It  may  be  that  the  cost 
would  be  so  much  in  excess  of  the  cost  of 
constructing  the  culvert  in  the  way  it  was 
done  that  it  was  not  reasonable  or  practical 
to  require  the  company  to  adopt  the  former 
mode  of  construction.  But  that  state  of  the 
case  was  not  shown  to  exist  The  engineer 
merely  stated  broadly  that  the  company 
could,  if  it  had  seen  fit,  have  let  the  water 
through  without  diverting  it  by  constructing 
either  a  bridge  or  trestle  or  a  culvert  run- 
ning with  the  stream.  We  think  the  Jury 
were  warranted  in  finding  that  It  was  unnec- 
essary to  divert  the  stream  so  as  to  cause  an 
Injury  to  appellees'  land,  and  that  the  com- 
pany is  liable  for  the  damage. 

Error  of  the  court  is  assigned  in  refusing 
to  instruct  the  Jury  that  it  was  incumbent 
on  appellees  to  use  ordinary  care  to  protect 
their  lands  from  injury,  and  that  if  they 
stood  by  and  allowed  such  injury  to  be  done. 


and  "made  no  effort  to  prevent  the  same," 
they  could  not  recover.  There  was  no  evi- 
dence to  base  such  an  instruction  upon,  as 
it  was  not  shown  that  they  "stood  by  and  al- 
lowed the  injury  to  be  dona"  The  evidence 
shows  that  the  injury  was  caused  by  the 
first  rise  of  the  stream  shortly  after  the 
construction  of  the  culvert.  The  court  prop- 
erly -refused  to  instruct  upon  an  alistract 
proposition. 

Objection  was  made  to  propounding  the 
following  question  to  witnesses  for  appel- 
lees: "Taking  the  actual  value  of  the  land 
at  the  completion  of  the  work,  supposing  the 
consequences  to  be  known,  comparing  it  with 
what  the  value  would  have  been  if  the  flow 
had  remained  as  fornierly,  and  flxing  your 
damages  at  the  difference,  wliat  do  you  think 
would  have  been  the  damage?"  This  ques- 
tion was  propounded  to  the  witnesses  after 
they  had  been  shown  to  possess  familiarity 
with  the  land  in  question  before  and  since 
the  alleged  Injury  to  it  and  knowledge  of  its 
value.  In  response  to  the  question  each  wit- 
ness stated  his  opinion  as  to  the  amount  of 
the  damage.  Each  also  described  4he  land 
and  the  character  of  the  injury  to  it.  It  la 
contended  that  it  is  not  proper  to  permit 
witnesses  to  give  opinions  as  to  the  amount 
of  damages — that  the  statements  of  witness- 
es should  be  confined  to  facts  so  that  the 
Jury  may  estimate  the  damages.  Railway 
Company  v.  Jacobs,  70  Ark.  401,  68  S.  W.  248; 
Railway  Company  v.  Law,  68  Ark.  218,  57  S. 
W.  258.  This  contention  is  undouijtedly 
sound  in  principle;  but  it  will  be  observed 
that  the  question  was  so  framed  as  to  elicit 
the  opinion  of  the  witnesses  as  to  difference 
between  the  value  of  the  land  before  it  was 
injured  and  afterwards.  That  was  the  prop- 
er measure  of  damages,  and  It  was  compe- 
tent to  prove  it  in  that  way.  L.  R.  &  Ft  S. 
Ry.  Co.  V.  Bvlns,  76  Ark.  261,  88  S.  W.  992; 
Railway  v.  Ayres,  67  Ark.  371,  55  S.  W.  159; 
Railway  v.  Combs,  51  Ark.  324,  11  S.  W.  418. 
In  Railway  v.  Combs,  supra.  Chief  Justice 
Cockrell,  speaking  for  the  court,  said:  "Opin- 
ions are  confessedly  admissible  to  prove  the 
value  of  the  land  before  and  after  the  con- 
struction of  the  railway;  but  the  extent  of 
the  injury  Is  the  difference  between  their 
values,  and  that  difference  is  the  result 
reached  by  the  answer  to  the  single  queatiou: 
What  damage  has  the  land  sustained?  It 
Is  only  a  question  whether  the  witness  or 
the  Jury  shall  i)erform  the  mental  process  of 
subtraction,  and  that  can  be  of  no  Judicial 
importance  so  long  as  the  witness  is  requir- 
ed to  show.  In  advance,  such  knowledge  of 
the  facts  as  to  satisfy  the  Judge  tliat  his 
opinion  may  t>e  of  value,  and  may  be  made  to 
disclose  the  facts  upon  which  it  Is  based." 
The  evidence  sustains  the  verdict  both  as 
to  liability  and  the  amount  of  the  damage. 

Affirmed. 
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Bx  parte  THOMPSON.. 
(Sapreme  Court  of  Arkansas.    April  20,  1908.) 

1.  CitiHiRAii  Law— Appeai^-Review  —  Facts 

iRCORPOaATED  IN   JUSTICE'S  JUDGMENT. 

While,  under  Kirby's  Dig.  {  6213,  provid- 
ing that,  upon  trials  of  questions  of  fact  Dy  the 
oonrt,  it  stiall  state  the  conclusions  of  fact 
found  separately  from  the  conclusions  of  law, 
the  findings  of  fact  made  by  the  circuit  court 
and  recited  in  the  judgment  present  questions 
of  law  for  review  without  a  bill  of  exceptions, 
the  statute  has  no  application  to  findings  of 
fact  by  a  justice  of  the  peace  incorporated  into 
his  judgment,  and  any  recitals  of  the  facts  upon 
which  be  acted,  incorporated  in  his  judgment, 
are  unauthorized,  and  have  no  probative  force 
to  affect  the  judgment,  and  such  findings  of 
fact  imported  into  the  judgment  aa  the  basis  of 
decision  will  not  be  considered  on  appeal. 

2.  Saks— Review  of  Constitctional  Ques- 
tions—Review ON  Agbeed  Statement  of 
Facts. 

In  certiorari  to  reverse  a  decision  of  the 
chancellor  denying  petitioner  a  writ  of  habeas 
corpus,  upon  his  conviction  before  a  justice  of 
the  peace,  petitioner  claiming  that  the  judg- 
ment was  void,  on  the  ground  that  the  legisla- 
tive act  making  the  territory  on  which  the  of- 
fense was  committed  a  part  of  the  state  was 
unconstitutional,  and  that  the  act  of  Congress 
under  which  it  was  annexed  had  been  repealed, 
the  Sapreme  Court  will  not  consider  the  consti- 
tutionality of  the  act  upon  an  agreed  statement 
of  facts ;  the  record  not  otherwise  disclosing  the 
facts  necessary  for  determining  the  question. 
McCulloch  and  Battle,  JJ.,  dissenting. 

Certiorari  to  Sebastian  Chancery  Court ;  J. 
V.  Bouriand,  Chancellor. 

Application  of  Clint  Thompson  for  a  writ 
of  habeas  corpus.  Application  denied,  and 
petitioner  brings  certiorari.  Judgment  af- 
firmed. 

On  the  6th  of  February,  1906,  James  P. 
Barry  filed  an  affidavit  before  John  Danner, 
a  justice  of  the  peace  of  Upper  township, 
Sebastian  county,  alleging  that  Glint  Thomp- 
son had,  on  the  5th  of  February,  committed 
the  crime  of  disturbing  the  peace.  A  warrant 
for  his  arrest  was  Issued  to  the  constable  of 
the  township,  and  he  was  arrested,  and  his 
trial  set  for  February  7tb.  On  the  7th  the 
case  was  tried  before  the  Justice  on  a  plea  of 
not  guilty,  and  a  plea  to  the  Jurisdiction  of 
the  court,  and  the  justice  made  the  following 
finding:  "That  said  offense  was  committed  in 
that  part  of  the  said  state  and  added  to  said 
state  by  an  act  of  Congress  approved  Feb- 
ruafy  10,  1905  (33  Stat  714,  c  671  [U.  S. 
Comp.  St  Snpp.  1907,  p.  378]),  and  by  the  act 
of  the  Legislature  of  said  state  of  Arkansas 
entitled  'An  act  extending  the  western  bound- 
ary of  the  state  of  Arkansas  over  a  strip  of 
the  Choctaw  Nation  between  the  Arkansas 
line  and  Potean  river  adjacent  to  Ft  Smith, 
approved  February  16,  1905.'  The  court  doth 
find  that  said  offense  was  committed  and 
said  strip  is  within  the  Jurisdiction  of  said 
court.  Therefore  the  plea  of  the  defendant 
to  the  Jurisdiction  of  the  court  is  overruled 
by  the  court,  and  the  court  being  well  and 
sufficiently  advised  as  to  all  the  matters  of 
law  and  facts  therein,  doth  find  the  said 
defendant  guilty,  and  doth  assess  a  fine  of 


IS."  Following  which  Is  a  Judgmoit  In  ordi- 
nary form  for  the  fine  and  costs,  and  that  the 
defendant  be  committed  to  the  county  Jail 
until  the  above  fine  and  costs  are  paid  ac- 
cording to  law.  A  commitment  to  the  Jailer 
of  Sebastian  county  was  issued,  and  Clint 
Thompson  was  imprisoned  In  the  Jail  of 
said  county.  On  the  same  day  of  his  convic^ 
tlon  Thompson  filed  a  petition  for  habeas  cor- 
pus before  the  Honorable  J.  T.  Bouriand, 
chancellor,  in  which  he  set  forth  that  he  was 
Illegally  restrained  of  his  liberty  by  the  Jailer 
of  Sebastian  county,  under  said  Judgment 
and  commitment,  which  Judgment  he  claimed 
was  void  on  the  ground  that  the  Justice  of 
Upper  township  was  without  Jurisdiction  over 
the  place  where  the  offense  was  alleged  to 
have  been  committed;  said  place  not  being 
a  part  of  the  state  of  Arkansas.  The  allega- 
tion being  that  the  act  of  the  General  Assem- 
bly of  Arkansas  referred  to  In  the  Judgment 
was  unconstitutional,  and  that  the  act  of 
Congress  referred  to  had  been  repealed.  This 
petition  was  demurred  to  by  the  attorney  for 
the  Jailer,  upon  the  ground  that  the  court 
was  without  Jurisdiction  to  try  the  matter 
presented,  and  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  cause  came  on  to  be  heard  before  the 
chancellor  upon  the  petition  and  demurrer 
and  an  agreed  statement  of  facts,  whidi  was 
as  follows:  "It  is  agreed  by  counsel  In  the 
above  case  that  the  acts  for  which  petitioner 
was  convicted  was  committed  on  a  strip  of 
land  adjacent  to  the  city  of  Ft  Smith,  Ark., 
and  lying  between  the  original  western  line 
of  said  state  and  the  Arkansas  and  Poteau 
rivers,  and  is  included  and  embraced  in  the 
lands  described  in  the  act  of  Congress  of 
February  11,  1905,  and  the  act  of  the  General 
Assembly  of  Arkansas  of  February  16,  1906. 
Tom  W.  Neal  and  T.  S.  Osborne,  Attorneys 
for  Petitioner.  W.  H.  Rector,  Asst  Prosecut- 
ing Atty.  for  12th  District  of  Ark."  The 
diancellor  denied  the  writ,  and  Thompson 
seeks  to  reverse  his  action  by  certiorari. 

T.  S.  Osborne  and  Tom  W.  Neal,  for  peti- 
tioner. •  Wm.  F.  Kirby  and  W.  H.  Rector,  for 
appellee. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  Petitioner  seeks  through  a  writ  of 
certiorari  to  reverse  a  decision  of  a  chancel- 
lor denying  him  the  writ  of  habeas  corpus. 
A  Judgment  of  a  Justice  of  the  peace  of  Up- 
per township  of  Sebastian  county  was  sought 
to  be  declared  void  upon  the  ground  that  the 
Justice  had  found  the  petitioner  guilty  of  a 
crime  committed  without  his  Jurisdiction.  It 
appears,  from  the  finding  of  fact  inserted  by 
the  Justice  in  his  Judgment  and  in  the  agreed 
statement  of  fact  made  by  counsel  on  the 
trial  before  the  chancellor,  that  the  Juris- 
diction of  the  Justice  over  the  place  where 
the  crime  was  committed  depended  upon  the 
constitutionality  of  an  act  of  the  General  As- 
sembly of  February  16,   1905,   entitled  "An 
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act  extending  tbe  western  boundary  of  tbe 
state  of  Arkansas  over  a  strip  of  tbe  Cboctaw 
Nation  between  Arkansas  line  and  Poteau 
river  adjacent  to  Ft  Smith."  Acts  1906,  p. 
124.  The  contention  being  that  said  act  is  In 
conflict  with  article  1  of  the  Constitution  of 
1874,  which  reads  as  follows:  "We  do  de- 
clare and  establish,  ratify  and  confirm,  tbe 
following  as  the  permanent  boundaries  of 
the  state  of  Arkansas" — therein  describing 
the  boundaries.  Before  the  court  should  de- 
cide this  question,  there  should  be  a  record 
here  that  properly  calls  for  a  decision  of  It 
It  has  been  earnestly  insisted  that  the  judg- 
ment upon  its  face  shows  that  tbe  justice 
was  without  jurisdiction,  and  that  the  judg- 
ment being  void  upon  its  face,  can  be  at- 
tacked by  habeas  corpus.  This  contention  is 
bottomed  upon  the  theory  that  the  act  of  the 
Oenerai  Assembly  and  the  act  of  Congress 
are  without  effect  Does  this  record  call  for 
a  decision  of  this  question? 

Section  6213  of  Klrby's  Digest  provides: 
"Upon  trials  of  questions  of  fact  by  the 
court  it  shall  state  in  writing  the  conclusions 
of  fact  found  separately  from  the  conclusions 
of  law."  When  the  circuit  court  tries  facts 
without  a  jury,  it  has  frequently  been  decided 
that  its  findings  of  fact  made  pursuant  to 
this  statute  and  recited  in  the  judgment 
present  questions  of  law  for  review  here 
without  the  aid  of  a  bill  of  exertions.  On 
such  appeal  tbe  question  is  whether,  accept- 
ing tbe  facts  as  found,  does  the  judgment 
rendered  logically  follow?  Smith  v.  Hollis, 
46  Ark.  17 ;  Bradley  v.  Harkey,  59  Ark.  178, 
28  S.  W.  827 ;  Springfield  F.  &  M.  Ins.  Co.  v. 
Hamby,  65  Ark.  14,  46  S.  W.  472;  Webb  v. 
Kelsey,  66  Ark.  180,  49  S.  W.  819.  No  case  is 
found  where  a  finding  of  fact  by  a  justice  of 
the  peace  Incorporated  into  his  judgment  has 
bem  held  to  have  the  samd  elCect  as  the 
finding  of  fact  by  the  circuit  court  incorpo- 
rated in  a  Judgment  In  order  that  It  may  be 
reviewed  on  appeal.  In  fact  from  the  very 
nature  of  it  this  section  and  such  practice 
cannot  apply  to  judgments  of  Justices  of  the 
peace.  On  appeal  from  them,  the  trials  are 
de  novo,  and  not  upon  error,  and  no  reasons 
exist  for  the  preservation  of  tbe  findings  of 
fact  in  the  Judgment  or  by  bill  of  exception, 
and  is  tinauthorized  by  law  and  contrary  to 
usual  and  orderly  practice.  When  a  Justice 
does  make  sudi  unauthorized  recitals,  they 
have  no  probative  force.  The  principle  gov- 
erning such  unauthorized  redttals  is  stated  in 
State  V,  Johnson,  38  Ark.  568:  "Evidence 
cannot  be  imported  into  the  record  of  the 
Judgment  Its  recitals  of  what  appeared  to 
the  satisfaction  of  the  court  stated  only  the 
conclusion  of  the  court  upon  the  evidence, 
and  is  merely  explanatory  of  the  grounds  of 
the  Judgment  or  order."  This  was  said  of  a 
judgment  of  a  circuit  court  into  which  wm 
attempted  to  be  Imported  the  evidence  upon 
which  the  Judgment  rested.  A  fortiori,  the 
Judgment  of  a  Justice  of  the  peace  cannot  be 
strengthened  or  weakened  by  importing  into 


It  the  evidence  upon  which  tbe  justice  acted. 
The  principle  announced  in  State  v.  Johnson 
is  well  supported  by  prior  and  subsequent 
decisions  of  this  court  Cox  t.  Garvin,  6 
Ark.  431 ;  Touchstone  v.  Harris,  22  Ark.  365; 
Hall  V.  BonviUe,  36  Ark.  491;  Smith  v.  Hol- 
lis, 46  Ark.  17;  Bradley  v.  Harkey,  59  Ark. 
179,  26  S.  W.  827.  Therefore,  in  considering 
the  record,  the  court  should  not  consider  any 
evidence  imported  into  the  judgment  of  the 
Justice  in  the  shape  of  findings  of  fact  as  the 
basis  of  his  decision.  Disregarding  the  jus- 
tice's finding,  of  fact  then  the  evidence  relied 
upon  is  found  in  the  pleadings  and  agreed 
statement  of  counsel. 

In  the  case  of  Powell  v.  Hayes,  83  Ark.  448, 
104  S.  W.  177,  the  court  decided  an  act  of  a 
co-ordinate  department  of  the  government  to 
be  void  upon  the  allegations  in  the  petition 
and  response.  These  allegations,  however, 
were  sustained  by  the  oral  testimony  of  dis- 
tinguished witnesses  In  which  there  was  no 
confilct  as  to  essential  facts,  and  also  by  rec- 
ord evidence  from  the  office  of  the  Secretary 
of  State.  On  rehearing,  the  attention  of  the 
court  was  sharply  drawn  to  the  necessity  of 
determining  whether  a  statute  is  law,  or  not 
law,  according  to  the  very  truth  of  the  case, 
and  not  according  to  shifting  circumstances 
which  might  in  one  Instance  make  a  statute 
a  law,  and  in  another  Instance  make  the 
same  act  not  a  law.  Although  the  court  had 
considered  that  matter,  and  had  found  that 
the  facts  alleged  in  the  pleadings  were  prov- 
ed to  be  the  truth,  yet  realizing  the  force  of 
the  suggestions  made,  the  court  decided  not 
to  rest  the  decision  iu>on  admissions  in  plead- 
ings alone,  although  so  strongly  fortified,  and 
placed  the  ground  of  decision  upon  the  record 
evidence  also,  in  order  that  a  precedent  be 
not  made  of  deciding  the  validity  of  statutes 
upon  agreed  statements  or  admissions  in 
pleadings.  In  that  case  the  court  fully  ap- 
proved tbe  principles  announced  in  G.  &  O. 
T.  Ry.  Co.  V.  Wellman,  143  U.  S.  889,  12  Sup. 
Ct  400,  88  Ii.  Bd.  176,  the  following  extracts 
from  which  are  pertinent  here:  "Whenever, 
in  pursuance  of  an  honest  and  actual  antag- 
onistic assertion  of  rights  by  one  individual 
against  another,  there  is  presented  a  question 
Involving  the  validity  of  any  act  of  any  Leg- 
islature, state  or  federal,  and  the  decision 
necessarily  rests  on  the  competency  of  the 
Legislature  to  so  enact  the  court  must  in 
tbe  exercise  of  its  solemn  duties,  determine 
whether  the  act  be  constitutional  or  not;  but 
sncb  an  exercise  of  power  is  the  ultimate  and 
supreme  function  of  courts.  It  is  legitimate 
only  in  the  last  resort  and  as  a  necessity  in 
the  determination  of  real,  earnest  and  vital 
controversy  between  Individuals."  "We  do 
not  mean  to  insinuate  aught  against  the  actu- 
al management  of  the  afTalrs  of  this  company. 
The  silence  of  the  record  gives  us  no  informa- 
tion, and  we  have  no  knowledge  outside 
thereof,  and  no  suspicion  of  wrong.  Our  sug- 
gestion Is  only  to  Indicate  bow  easily  courts 
may  be  misled  into  doing  grievous  wrong  ttt 
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the  public,  and  bow  carefnl  they  should  be 
not  to  declare  legislative  acts  nnconstltntlon- 
al  upon  agreed  and  general  statements,  and 
without  the  fullest  ^sclosure  of  all  material 
facts."  See  La.  &  Ark.  By.  Co.  t.  State 
(Ark.)  106  S.  W.  960. 

The  application  of  these  principles  to  the 
case  at  bar  makes  it  plain  that  it  Is  not  the 
duty  of  the  court  In  this  proceeding  to  de- 
termine so  grave  a  question  as  the  constitu- 
tionality of  acts  of  the  Legislature  or  Con- 
gress, fixing  or  attempting  to  fix  the  l>ound- 
ary  line  of  the  state,  upon  an  agreed  state- 
ment of  facts,  however  sincerely  or  honestly 
made. 

The  judgment  denying  the  writ  of  habeas 
corpus  is  affirmed. 

McCULLOCH,  J.  (dissenting).  I  am  of  the 
opinion  that,  if  the  strip  of  territory  has  not 
been  legally  annexed  to  the  state  of  Arkan- 
sas and  to  Upper  township  in  Sebastian  coun- 
ty (which  question  we  have  not  considered), 
the  Judgment  of  the  Justice  of  the  peace  Is 
void,  and  can  be  so  declared  in  the  habeas 
corpus  proceeding,  because  it  shows  on  Its 
face  that  the  alleged  otTense  was  not  com- 
mitted within  the  Jurisdiction  of  the  court. 
The  whole  record  of  conviction  properly 
comes  before  the  court  on  the  hearing  of  the 
petition  for  habeas  corpus,  and  It  shows  on 
Its  face  that  appellant  was  convicted  of  the 
commission  of  the  act  in  the  territory  de- 
scribed. If  the  territory  is  foreign  to  the 
limits  of  the  state,  it  Is  the  same  as  if  the 
judgment  had  recited  that  the  offense  had 
been  committed  In  some  other  state  or  some 
other  county,  beyond  the  Jurisdiction  of  the 
court. 

I  think,  therefore,  that  the  other  questions 
in  the  case  are  properly  before  us,  and  that 
we  should  determine  them, 

BATTLE,  J.,  concurs  herein. 


SOMERS  V.  MUSOLF. 
(Supreme  Court  of  Arkansas.    April  20,  190S.) 

1.  Appeai/— Review— iNvrrsD  Ebbob. 

Where,  In  an  action  for  damages  for  plain- 
tiCTs  wrongful  disi)ossession  of  a  farm  which 
plaintiff  was  working  under  a  cropping  contract, 
the  court,  in  ascertaining  the  value  of  certain 
products  during  the  period  plaintiff  was  wrong- 
fully deprived  of  possession,  accepted  as  correct 
the  account  of  defendant,  defendant  could  not 
complain  on  appeal  that  the  court  allowed  an 
excessive  value  for  such  products. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  3591-3610.] 

2.  Landlobd     A.Nn    Tenant  —  Rentino    on 
Shabes— Bbeach— Measube  of  Dauaoes. 

In  an  action  for  a  landlord's  breach  of  a 
cropping  contract,  plaintiff's  measure  of  dam- 
ages was  the  profit  or  compensation  he  could 
have  earned  for  his  services  under  the  contract 
if  he  had  been  permitted  to  perform  the  same, 
less  what  he  did  earn  in  other  employment,  or 
could  by  reasonable  efforts  have  earned  dur- 
ing the  unexpired  period,  and  hence  the  total 


cost  of   cultivating,   gathering,   and   marketing 

the  crops,  as  distinguished  from  the  cost  to  him 

of  performing  the  contract  should  not  have  been 

deducted. 

8.  Same.  • 

Where  a  cropping  contract  required  plain- 
tiff to  furnish  the  work  of  himself  and  family, 
including  two  brothers,  plaintiff  in  an  action  for 
the  landlord's  breach  of  such  contract  was  not 
required  to  suffer  a  deduction  of  the  earnings  of 
the  brothers  during  the  unexpired  period  of  the 
contract  but  only  the  cost  to  him  of  the  serv- 
ices of  bis  brothers  .in  the  performance  of  the 
contract. 
4.  Same— CoNTiNXJAHCB  oi-  Skbvice. 

Where  a  cropping  contract  required  plain- 
tiff to  furnish  the  services  of  himself  and  his 
two  brothers,  the  landlord  after  breaking  the 
contract  could  not  require  that  plaintiff  keep 
his  brothers  in  his  employment  so  that  their 
earnings  would  lessen  the  damage  caused  by  the 
breach. 
6.  Tbiait-Findikos— Evidence. 

Where,  in  an  action  for  breach  of  a  land- 
lord's cropping  contract  requiring  plaintiff  to 
furnish  the  work  of  himself  and  his  two  broth- 
ers, there  was  no  evidence  of  what  plaintiff 
would  have  received  from  the  poultry,  eggs, 
and  cows  on  the  place,  or  from  extra  work  or 
what  the  cost  of  keeping  his  brothers  would 
have  been,  it  was  error  for  the  court  to  find  that 
the  value  plaintiff  would  have  received  from  the 
poultry,  eggs,  and  cows  and  from  the  extra 
services  would  have  more  than  compensated  him 
for  the  cost  of  keeping  his  brothers. 

6.  Damages— BuBDEN  of  Peoof. 

In  an  action  for  breach  of  a  cropping  con- 
tract, the  burden  was  on  plaintiff  to  prove  his 
damages. 

7.  CoHTBAcws— Requisites— CoNTiNGBRciES. 

A  contract  providing  ttiat  plaintiff  and  his 
brothers  should  have  the  privilege  of  doing  any 
extra,  work  on  defendant's  premises  required  by 
him  at  prices  which  might  be  agreed  on,  was 
not  a  complete  contract,  and  could  not  be  made 
the  basis  for  a  recovery  of  damages  for  a  breach 
thereof. 

8.  Landlobd  and  Tenant— Cboppino  Con- 
TBAOT— Bbeagh. 

In  an  action  for  breach  of  a  landlord's  crop- 
ping contract,  evidence  held  insufBcient  to  sup- 
port a  finding  that  the  rental  value  of  100  acres, 
about  one-half  of  which  was  covered  bv  fruit 
orchards,  for  general  cultivation  was  $3  per 
acre. 

Appeal  from  Benton  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  Julius  Musolf  against  Edward 
Somers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

The  plalntllt,  Julius  Musolf,  and  defend- 
ant, Edward  Somers,  on  November  1,  1899, 
entered  Into  a  written  contract  whereby  the 
latter  leased  his  farm  in  Benton  county  to 
the  former  for  a  term  of  five  years,  and  em- 
ployed him  to  manage  and  cultivate  the  farm 
during  said  term.  The  contract  seems  to  be 
in  the  nature  of  both  a  lease  of  the  lands  and 
a  contract  for  hire  of  the  services  of  Musolf 
and  his  family.  The  contract  provides,  in  sub- 
stance, that  Somers,  the  lessor,  should  fur- 
nish the  farm  in  question,  and  all  the  stock, 
cattle,  and  poultry  thereon,  all  necessary 
wood  for  fuel,  fencing,  and  building  purposes, 
all  seed  necessary  for  planting,  and  to  fur- 
nish and  keep  the  tools  and  Implements  In  re- 
pair and  pay  Musolf  $20  per  month  during 
the  first  year  of  the  term  for  extra  work; 


Digitized  by 


Google 


1174 


109  SOUTHWESTERN  REPORTER 


(Ark. 


that  the  lessee,  Mnsolf,  should,  with  his  fam- 
ily, give  his  aud  their  entire  time  to  the  man- 
agement of  the  farm  and  attention  to  the  or- 
«  cbard,  stock,  and  cattle,  and  that  he  should 
receive,  in  addition  to  the  above-named  sum 
for  extra  work,  one-half  of  all  the  products 
of  the  fields,  garden,  and  orchard,  and  one- 
half  of  the  value  of  increase  of  the  stock,  cat- 
tle, and  poultry.  It  was  further  agreed  that 
the  parties  should  share  equally  the  expenses 
of  harvesting  and  marketing  the  crops  pro- 
duced on  the  premises.  It  is  conceded  that 
two  of  MuBolf's  younger  brothers  were  mem- 
bers of  his  family,  and  were,  by  both  parties 
to  the  contract,  so  considered  in  making  the 
contract  Musolf  was  wrongfully  dispossess- 
ed of  the  premises  four  years  before  the  ex- 
piration of  the  term  under  a  writ  of  unlawful 
detainer  Improvldently  issued,  and  instituted 
tills  action  against  Somers  and  the  sureties 
on  his  supersedeas  bond  given  on  appeal  in 
the  unlawful  detainer  action,  to  recover  dam- 
ages sustained  by  reason  of  being  thus  pre- 
vented from  occupying  the  premises  and  per- 
forming the  contract.  The  chancellor  made 
the  following  findings,  and  rendered  a  decree 
In  favor  of  the  plaintiff  for  the  balance  there- 
in found  to  be  due:  "The  plaintiff  is  entitled 
to  receive  as  damages  the  value  of  his  lease 
from  April,  1901,  to  November,  1904;  less 
wtiat  be  agreed  to  pay  defendant  Somers  for 
the  lease  daring  that  period;  and  less  what 
the  plaintiff  earned  during  said  period;  and 
the  court  doth  assess  the  amount  which  plain- 
tiff is  to  recover  as  follows: 

One  half  the  amount  the  place  pro- 
daced  in  apples,  peaches,  and  straw- 
berries, less  the  expense  of  gather- 
ing and  marketing  the  same  above 
the  labor  of  Musolf  and  brothers. .  $  621  07 
One  half  value  of  increase  of  stock. .  100  00 
One  half  rental  value  of  100  acres  of 
land  for  general  farming  purposes 
outside  of  first  increase  of  stock, 
increase  and  product  of  poultry, 
and  product  of  the  cows  under  the 
terms  of  the  rental  contract 600  00 


Total  $1,321  17 

Deduct  from  this  sum  the  entire 
amount  earned  by  plaintiff  in  farm- 
ing and  ail  other  work  during  said 
period  which  the  court  finds  was. .       475  00 

Iieaving  balance  due  plaintiff  of....  $   846  17 

"The  court  further  finds  that  plaintiff  did 
not  during  the  period  receive  the  earnings  of 
bis  brothers,  and  is  not  chargeable  wttb  any 
part  of  the  same,  but  finds  that  by  the  terms 
of  the  contract  and  by  bis  agreement  with 
them  be  was  entitled  to  the  amount  earned  by 
them  under  the  terms  of  the  rental  contract 
for  their  support;  that  the  reasonable  cost 
of  maintaining  them  diminished  the  amount 
which  he  would  have  received ;  but  that  the 
value  of  what  he  would  have  received  from 
poultry,  eggs,  and  the  product  of  two  cows, 
and  what  he  would  have  been  likely  to  receive 
by  the  labor  of  himself  and  brothers  for  ex- 
tra work  for  defendant  under  the  rental  con- 
tract, would  have  mor*  than  compensated 


him  for  the  cost  of  keeping  his  said  brothers. 
In  this  conclusion  the  court  takes  into  ac- 
count all  the  provisions  of  the  contract,  and 
gave  Judgment  for  plaintiff  for  $810.17." 
Defendants  appealed. 

E.  P.  Watson  and  Mechem  &  Mechem,  for 
appellant    McOlIl  &  LIndsey,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellants  make  the  fol- 
lowing summary  of  their  contention  as  to  the 
incorrectness  of  the  chancellor's  findings  and 
decree:  "First  In  holding  that  plaintiff 
should  recover  one-half  of  the  amount  of  ap- 
ples, peaches,  and  strawberries  produced,  less 
the  expense  of  gathering  and  marketing  the 
same  above  the  labor  of  Musolf  and  brothers, 
$621.07.  Second.  In  holding  that  there  was 
100  acres  of  land  fit  for  general  fanning  pur- 
poses, to  be  accounted  for.  Third.  In  refus- 
ing to  allow  defendant  in  the  accounting  for 
the  money  earned  by  brothers  of  plaintiff,  dur- 
ing the  term.  Fourth.  In  holding  that  the 
reasonable  cost  of  keeping  plaintiff's  brothers 
would  have  been  compensated  for  by  the 
poultry,  eggs,  the  product  of  two  cows,  and 
the  extra  work  which  they  would  have  done 
for  defendant  under  the  lease." 

The  chancellor.  In  ascertaining  the  value  of 
fruit  and  berry  products  of  the  farm  during 
the  period  named,  accepted  as  correct  the  ac- 
count of  appellant,  Somers,  so  there  can  be 
no  just  complaint  from  appellant  on  that 
point  He  (the  chancellor)  then  deducted  the 
cost  of  gathering  the  crops  over  and  above 
what  would  have  been  the  services  of  appellee 
and  his  family  if  they  have  been  allowed  to 
perform  the  services  under  the  contract  Ap- 
pellant contends  that  the  total  cost  of  cultivat- 
ing, gathering,  and  marketing  the  cr<HW  should 
be  deducted.  We  do  not  think  so.  The  cor- 
rect measure  of  appellee's  damages  was  the 
profit  or  oomi)ensatlon  he  would  have  earned 
for  his  services  under  the  contract  If  he 
had  been  permitted  to  perform  the  contract 
less  what  he  earned  In  other  employment  or 
could  by  reasonable  effort  have  earned  dur- 
ing the  unexpired  period.  His  profit  under 
the  contract  was  what  he  would  have  receiv- 
ed, less  the  cost  to  him  of  performing  the  con- 
tract. The  value  of  his  own  services  should 
not  be  deducted,  as  that  was  to  be  compensat- 
ed for  by  his  earnings  under  the  contract.  If 
he  was  chargeable  with  the  value  of  bis  own 
services  then  he  could  not  also  be  chained 
with  what  he  earned  in  other  employment 
during  the  unexpired  period,  for  that  would 
be  charging  him  twice  for  the  same  thing. 
Now,  the  only  cost  of  performing  the  contract 
with  which  he  was  properly  chargeable  was 
what  it  would  have  cost  him  to  furnish,  in 
addition  to  his  own  services,  the  labor  whieli 
be  contracted  to  furnish — tbat  Is,  the  labor 
of  his  two  brothers.  The  chancellor  under- 
took to  account  for  this — whether  or  not  he 
did  so  correctly  will  be  discussed  later  on  in 
this  opinion.    Suffice  it  to  say  that  w«  find 
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no  error  In  the  conclusion  reached  by  the 
cbancellor  on  this  branch  of  the  case. 

Nor  do  we  find  any  error  in  refusing  to 
deduct  the  earnings  of  appellant's  brothers 
during  the  unexpired  period  of  the  contract. 
As  we  hare  already  said,  the  amount  it 
would  have  cost  appellee  to  furnish  the 
labor  of  the  two  brothers  should  have  been 
deducted  from  what  could  have  been- earned 
under  the  contract,  but  not  the  amount  the 
brothers  earned  in  other  employment  To 
do  so  would  be  to  charge  appellee  twice  for 
the  same  thing.  He  should  not,  at  the  same 
time,  be  charged  with  what  their  services 
would  cost  him  and  what  they  earned  in 
other  employment.  The  same  principle  which 
requires  that  in  the  adjustment  of  appellee's 
damages  he  be  charged  with  his  own  earn- 
ings under  other  employment,  but  not  the 
value  of  his  own  services  while  performing 
the  contract,  also  requires  that  the  cost  to 
him  of  the  services  of  his  two  brothers  in 
performing  the  contract  be  charged  against 
ihlm,  and  not  their  earninga.  in  other  employ- 
ment. After  Somers  broke  the  contract  be 
could  not  demand  that  appellee  keep  his  two 
brothers  In  his  employment  so  that  their 
earnings  would  lessen  the  damage  caused 
by  the  breach  of  the  contract.  All  that  he 
could  demand  was  that  the  cost  to  appel- 
lant of  obtaining  the  services  of  bis  brothers 
should  be  deducted  from  the  earnings  which 
he  would  have  realized  under  the  contract, 
for  that  is  what  it  would  have  cost  him  to 
perform  the  contract.  The  chancellor  en- 
deavored to  charge  appellee,  by  deducting 
from  what  he  would  have  earned  by  per- 
forming the  contract,  the  cost  of  his  brothers' 
services,  and  found  that  "the  value  of  what 
he  would  have  received  from  poultry,  eggs, 
and  product  of  two  cows,  and  what  he  would 
have  been  likely  to  receive  by  latmr  of  him- 
self and  brothers  for  extra  work  for  de- 
fendant under  rental  contract,  would  have 
more  than  compensated  him  for  the  cost  of 
keeping  his  9aid  brothers."  There  Is  no  evi- 
dence to  sustain  this  finding.  The  record 
is  destitute  of  any  proof  either  of  what  ap- 
pellee would  have  received  from  poultry, 
eggs,  and  the  product  of  the  cows,  or  of 
what  would  have  been  received  for  extra 
work,  or  what  the  cost  of  keeping  his  broth- 
ers would  have  been.  The  burden  was  on 
appellee  to  prove  his  damages,  and  his  proof 
fails  in  this  respect  The  contract  provided 
that  appellee  and  hl^  brothers  should  have 
the  privilege  of  doing  any  extra  work  on 
the  premises  required  by  Somers  at  prices 
which  might  be  agreed  upon,  but  It  was 
optional  with  Somers  whether  or  not  he 
would  have  any  extra  work  done,  and  the 
privilege  extended  to  appellee  of  doing  the 
work  was  subject  to  the  further  contingency 
of  his  agreeing  with  Somers  as  to  the  price. 
A  contract  for  extra  warls.  thus  subject  to 
such  contingencies  was  no  contract  at  all,  and 
could  not  be  made  the  basis  for  recovering 
damages.    It  could  not  be  shown  that  Somers 


would  ever  call  upon  appellee  to  perform 
any  6xtra  work — he  could  do  so  or  not  as  he 
pleased — nor  that  the  two  could  ever  agree 
upon  the  price  to  be  charged  for  such  work. 

Inasmuch  as  it  is  impossible  to  do  complete 
justice  between  the  parties  without  ascertain- 
ing and  deducting  the  cost  to  appellee  of 
supplying  the  services  of  his  brothers  in  per- 
forming the  contract,  the  case  must  be  re- 
versed for  that  purpose.  In  doing  this  the 
court  should  also  ascertain  and  allow  appel- 
lee an  additional  amount  sufficient  to  cover 
what  his  share  would  have  been  of  the 
"poultry,  eggs,  and  product  of  the  two 
cows."  On  these  points  t5ie  case  will  be 
left  open  for  further  testimony  to  be  intro- 
duced by  either  party. 

We  are  also  of  the  opinion  that  the  finding 
of  the  chancellor  as  to  rental  value  of  the 
land  for  general  farming  purposes  was  er- 
roneous. He  found  that  there  were  100  acres 
subject  to  cultivation,  and  'he  fixed  the  rental 
value  at  $3  per  acre.  The  testimony  shows 
that  about  half  of  the  land  was  covered  by 
fruit  orchards — apples  and  peaches — and  that 
this  was  worth  very  little  for  general  farm- 
ing purposes.  Somers  testified  that  other 
crops  raised  in  the  ordiard  would  just  about 
compensate  for  the  work  done  on  it  without 
yielding  any  profit  The  other  witnesses 
made  no  direct  estimate  as  to  what  the  fruit 
orchard  was  worth  for  general  farming  pur- 
poses, though  appellee  gives  an  account  of 
the  crops  the  orchard  land  produced  the 
years  he  occupied  the  farm.  There  is  also 
proof  aa  to  what  some  of  the  land  produced 
other  years.  We  are  convinced  from  the 
proof  that  the  orchard  land  was  worth  some- 
thing for  general  farming  purposes,  but  not 
as  much  as  the  chancellor  allowed.  We 
think  the  proof  sufficient  to  sustain  an  allow- 
ance of  $450,  instead  of  $600  for  appellee's 
half  of  the  rental  value  of  the  land,  and  that 
Justice  will  be  done  by  fixing  the  allowance 
at  that  sum. 

The  decree  is  therefore  reversed  and  the 
case  is  remanded  with  directions,  after  hear- 
ing further  testimony  upon  the  questions  of 
fact  hereinbefore  Indicated,  to  enter  a  decree 
in  favor  of  the  piaintift  for  the  sum  of  $696.- 
17,  together  with  any  further  sum  that  the 
court  may  find  his  share  of  the  poultry,  eggs, 
and  cows  would  have  amounted  to,  less  what 
the  service  of  his  brothers  would  have  cost 
him  in  i)erforming  the  contract 


STATE  ex  rel.  GREER  v.  DOWDY. 
(Supreme  Court  of  Arkansas.    April  27,  1908.) . 

1.  Appeal  —  Review  —  Soopk  ano  Extent  — 

Reasons  fob  Decision. 

Where  the  decree  of  the  trial  court  is  cor- 
rect upon  the  whole  case,  though  the  reasons 
upon  which  the  decision  was  based  are  not 
sound,  it  will  be  affirmed. 

[Ed.  Note.— For  cases  in  polDt.  see  Cent.  Die 
vol.  3,  Appeal  and  Error,  ft  3408-3430.] 
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2.  Contempt— Acts  Cokstitutino  —  Dibobk- 

DiENCK  OF  Judicial  Decrees. 

Where  the  court  had  Jurisdiction  to  render 
a  decree,  a  party  thereto  ia  tx>and  to  obey  its 
terms,  and  disobedience  by  him  will  subject  him 
to  punishment  for  contempt  of  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  {f  68-80.] 

8.  Injunction— Violation  —  Punishment  — 
Evidence— PBOor  Required. 

A  decree  in  an  injunction  suit  enjoined  de- 
fendant from  violating  his  written  contract 
whereby  he  agreed  that  he  would  in  no  way  in- 
terfere with  the  title  to  any  land  owned  b^ 
plaintiff  at  the  time  of  the  contract,  either  di- 
rectly or  indirectly.  In  contempt  proceedings 
against  the  defendant  in  the  Injunction  suit,  on 
motion  of  the  plaintiff  therein,  defendant  denied 
that  plaintiff  bad  title  to  the  lands,  the  title  to 
which  defendant  was  charged  with  interfering 
with.  Held,  that  defendant  could  not  be  pun- 
ished for  contempt,  without  proof  of  plaintiff's 
title  being  made. 
4.  Same— Evidence— Sufficiency. 

In  contempt  proceedings  for  diRobeying  a 
decree  enjoining  defendant  from  violating  his 
contract  that  he  would  in  no  way  Interfere  with 
the  title  to  any  lands  owned  by  plaintiff,  defend- 
ant could  not  be  punished  for  contempt,  where 
the  only  evidence  of  plaintiff's  ownership  of  the 
lands,  the  title  to  wbldi  defendant  was  charged 
with  having  interfered  with,  was  the  original 
contract  which  described  the  lands  only  by  ref- 
erence to  certain  records  in  the  county  record- 
er's ofBce,  which  records  were  not  introduced 
in  evidence. 

Appeal  from  White  Chancery  Court;  Jesse 
0.  Hart,  Chancellor. 

Contempt  proceedings  by  the  state  of  Ar- 
kansas, on  the  relation  of  B.  W.  Oreer,  against 
P.  P.  Dowdy.  From  a  Judgment  discharging 
defendant,  relator  appeala    Affirmed. 

Brundldge  ft  Neelly,  for  appellant.  J.  W. 
ft  M.  House,  for  appellee 

McCULLOCH,  J.  This  Is  an  appeal  from  a 
decision  of  tbe  cjiancery  court  of  White  coun- 
ty in  a  contempt  proceeding  whereby  appellee 
was  charged  with  having  disobeyed  a  former 
decree  of  that  court  enjoining  him  from  vio- 
lating a  certain  contract  entered  Into  between 
bim  and  one  Greer,  the  plaintiff  in  that  cause. 
The  decree  which  appellee  is  charged  with 
having  disobeyed  is,  omitting  caption  and  re- 
citals as  to  appearances  of  parties,  etc.,  as 
follows :  "And  it  appearing  to  the  court  that 
on  the  9th  day  of  September,  1895,  plalntifif 
and  defendant  edtered  into  a  written  contract 
whereby  defendant,  for  a  valuable  considera- 
tion, agreed  that  he,  the  said  P.  P.  Dowdy, 
would  in  no  way  interfere  with  the  title  to 
any  of  the  lands  owned  by  said  B.  W.  Greer 
at  the  time  of  the  date  of  the  said  contract 
in  White  county  or  elsewhere,  either  directly 
or  Indirectly,  to  give  any  information  to  any 
persons  which  will  enable  them  to  Interfere 
with  or  disturb  the  title  or  quiet  enjoyment  of 
said  Greer  to  said  lands,  and  that  he  would 
refrain  from  doing  or  saying  anything  that 
will  disturb  the  peaceable  and  quiet  posses- 
sion of  said  Greer.  And  it  further  appearing 
that  since  the  execution  of  said  contract  said 
defendant  has  been  actually  engaged  in  giving 
tbe  divers  other  claimants  information  as  to 


alleged  irregularities  (n  said  Greer's  'title  and 
Inducing  them  to  Institute  suits  in  the  courts 
of  this  state  against  said  Greer  involving  tbe 
title  to  tbe  said  Greer's  lands;  that  said  P. 
P.  Dowdy  is  threatening  to  continue  In  the 
further  Interference  with  the  business  and  af- 
fairs of  said  Greer  in  open  violation  of  his 
said  contract,  and  Is  about  to  procure  and  In- 
cite friirolous  litigation;  that  said  Dowdy  is 
wholly  Insolvent;  and  that  by  reason  of  tbe 
acts  of  said  defendant  the  plaintiff  is  about  to 
suffer  irreparable  loss  and  damage.  It  i» 
therefore  by  tbe  court  considered,  ordered,  ad- 
judged, and  decreed  that  the  plaintiff,  P.  P. 
Dowdy,  be  and  he  is  hereby  perpetually  and 
forever  restrained,  prohibited,  and  enjoined 
from  the  violation  of  bis  said  contract  of 
September  9, 1895,  either  directly  or  indirectly 
by  himself  or  by  his  agents,  attorneys,  or 
other  representatives  In  this;  tbat  he  Is  fur- 
ther restrained  from  Interfering  In  any  man- 
ner directly  or  indirectly  with  tbe  title  of  any 
lands  owned  by  the  said  Greer  on  tbe  date 
of  said  contract,  to  wit,  September  9,  1885,  di- 
rectly or  indirectly,  by  giving  information  In 
any  way  or  manner,  directly  or  indirectly,  to 
any  person  or  persons  which  will  enable  txlm 
or  them  to  interfere  with  or  disturb  tbe  title 
or  quiet  enjoyment  of  said  Oreer  to  said 
lands,  from  doing  or  sayUig  anything  directly 
or  indirectly  tbat  will  disturb  the  peaceful 
and  quiet  possession  of  said  Oreer ;  and  that 
defendant  pay  all  costs  of  this  action  for 
which  execution  may  Issue  in  manner  and 
form  as  upon  a  Judgment  at  law,  and  that 
the  temporary  restraining  order  heretofore 
Issued  herein  be,  and  the  same  Is  hereby,  made 
perpetual  to  tbe  extent  expressed  in  this  de- 
cree, and  Is  set  aside  and  held  as  naught  ex- 
cept as  herein  expressed."  Greer  filed  bis 
motion,  supported  by  affidavit,  alleging  In  sub- 
stance that  appellee  had  disobeyed  the  terms 
of  the  decree  by  "transferring  to  Bayard  C. 
Rhodes  tbe  W.  %  of  S.  B.  %,  sec.  1-7-^,  and 
the  W.  %  of  N.  W.  %,  sec.  7-7-5,  as  attor^ 
ney  for  H.  A.  Pierce  in  disobedience  of  the 
injunction."  Appellee  filed  bis  response  to 
the  motion,  denying  that  he  had  disobeyed 
the  injunction,  and  among  other  things  denied 
that  Greer  ever  bad  any  title  to  tbe  said 
tracts  of  land  described  in  the  motion.  Tbe 
cause  was  submitted  to  the  court  upon  tlie 
motion  and  supporting  affidavit,  and  appel- 
lee's response  thereto,  a  copy  of  tbe  temporary 
restraining  order  and  the  former  decree  al- 
leged to  have  been  disobeyed,  and  also  a 
copy  of  the  contract  between  Greer  and  appel- 
lee, which  the  latter  was  enjoined  from  violat- 
ing. The  chancellor  decided  that  the  former 
decree  of  the  court  was  "so  Indefinite  and  un- 
certain that  the  same  cannot  be  enforced  by 
tbe  court  in  a  proceeding  for  contempt,"  and 
discharged  appellee  from  the  rule.  Tbat  de- 
cision has  been  brought  here  for  review. 

We  are  of  the  opinion,  without  adopting 
the  view  of  the  chancellor  to  the  effect  that 
the  entire  decree  was  unenforceable  because 
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It  is  too  Indefinite  and  uncertain,  that  the 
record  before  us  would  not  sustain  an  order 
punishing  appellee  for  contempt  The  whole 
case  was  submitted  on  the  motion,  and,  if  the 
decision  was  correct,  it  becomes  our  duty  to 
afiirm  It,  even  if  we  conclude  that  the  reasons 
upon  which  the  court  based  the  decision  are 
not  sound.  Fordyce  Liumber  Co.  t.  Wallace, 
85  Ark.  — ,  107  &  W.  160;  Greenlee  t.  Ro- 
land, 85  Ark. ,  107  8.  W.  183.  The  chan- 
cellor did  not  undertake  to  pass  upon  the 
facts  of  the  case,  and  based  his  decision  on 
the  uncertainty  of  the  former  decree ;  but,  as 
we  find  no  evidence  In  the  record  which  would 
have  Justlfled  an  adjudication  that  am>ellee 
had  brought  himself  in  contempt  of  court,  It 
is  our  duty  to  affirm  the  decision.  It,  of 
course,  goes  without  controversy  that,  as  the 
court  had  Jwrisdiction  to  render  the  former 
decree  enjoining  him  from  violating  the  con- 
tract with  Greer,  appellee  was  bound  to  obey 
its  terms,  and  that  by  disobedience  he  would 
subject  himself  to  punishment  for  contempt 
of  court  Meeks  t.  State,  80  Ark.  579,  98  S. 
W.  37&  The  decree  In  question  enjoined  ap- 
pellee from  violating  his  written  contract 
with  Greer  of  a  certain  date  whereby  he 
agreed  tliat  be  would  not  in  any  way  "inter- 
fere with  the  title  to  any  lands  owned  by 
said  B.  W.  Greer  at  the  time  of  the  date  of 
the  contract  in  White  coonty  or  elsewhere, 
either  directly  or  indirectly,  to  give  any  Infor- 
mation to  any  persons  which  will  enable 
them  to  interfere  with  or  disturb  the  title  or 
quiet  enjoyment  of  said  Greer  to  said  lands, 
and  that  he  would  ^fraln  from  doing  or  say- 
ing anything  that  will  disturb  the  peaceable 
and  quiet  possession  of  said  Greer." 

It  is  alleged  by  Greer  in  his  motion  that 
he  had  a  title  to  the  lands  described  therein, 
but  this  is  denied  by  appellee,  and  before  the 
latter  could  be  punished  for  contempt  proof 
of  this  fact  should  have  been  adduced.  The 
original  contract  was  Introduced  in  evidence, 
but  It  describes  the  lands  which  formed  the 
basts  of  the  agreement  only  by  reference  to 


certain  records  In  the  office  of  the  recorder 
of  White  county.  The  lands  are  not  described 
In  any  other  manner  in  the  contract  and  as 
the  record  therein  referred  to  of  the  record- 
er's office  are  not  brought  into  this  case  we 
have  no  means  of  knowing  whether  a  descrip- 
tion of  the  particular  tracts  which  are  de- 
scribed in  this  proceeding  was  Included  or 
not  The  record  falls,  therefore,  to  sustain 
the  charge  that  appellee  has  violated  the 
contract  Now,  If  it  was  shown  that  these 
lands  were  described  In  the  contract  as  a 
part  of  the  lands  to  which  Greer  claimed 
title,  and  that  appellee  had  done  some  act 
which  would  Interfere  with  or  defeat  that 
title,  it  might  be  held  that  he  had  violated 
his  contract  and  the  terms  of  the  decree  so 
as  to  render  him  subject  to  punishment  for 
contempt.  But  as  these  lands  were  not  de- 
scribed in  the  contract  so  far  as  Is  made  to 
appear  In  this  record,  and  as  there  is  no  proof 
that  Greer  has  any  title  to  these  lands,  the 
conveyance  executed  by  appellee  as  attorney 
tor  Pierce  could  not  constitute  disobedience 
of  the  court's  decree.  Of  course  appellee  can 
not  be  held  to  be  in  contempt  of  court  simply 
because  he  undertakes  to  convey  lands  which 
Greer  may  see  fit  to  lay  claim  to,  whether 
be  has  title  thereto  or  not  The  contract  and 
the  decree  of  the  court  enjoining  obedience 
to  its  terms  cannot  be  construed  as  a  rov- 
ing commission  to  Greer  to  prevent  appel- 
lee from  having  anything  to  do  with  any 
lands  to  which  he  (Greer)  may  see  fit  to  as- 
sert a  claim.  The  contract  and  decree  oper- 
ate, at  most  only  on  the  lands  which  are  re- 
ferred to  in  the  contract  and  those  to  which 
Greer  has  title. 

It  is  questionable  whether  or  not  the  case 
is  brought  here  by  proper  method  for  review, 
but  the  conclusion  which  we  have  reached 
respecting  the  correctness  of  the  chancellor's 
decision  renders  it  unnecessary  for  us  to  pass 
on  the  method  employed  in  bringing  the  case 
here. 

Affirmed. 
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SUPREME  LODGE  KNIGHTS   OP   PYTH- 
IAS V.  BRADLEY. 
(Court  of  Appeals  of  Kentucky.    May  7,  1908.) 

1.  Appkai/—EJxceptions— Review  of  Instruc- 
tions—Necessitt. 

Instructions,  though  erroneous,  are  not 
ground  of  reversal,  where  not  excepted  to  of  rec- 
ord. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  2304.J 

2.  Insurance— Action  on  Certificate — ^Evi- 
dence —  ADMissiBiLinr  —  Application  and 
Proofs  of  Death. 

In  an  action  on  a  certificate  of  insurance  is- 
sued by  a  fraternal  order,  it  was  error  to  ex- 
clude the  application  for  insurance  and  the 
proofs  of  death  furnished  by  the  beneficiary,  of- 
fered by  the  order  to  establish  the  false  and 
fraudulent  character  of  the  representations  made 
in  the  application. 

"Not  to  be  officially  reported." 
On  petition  for  rehearing.     Former  opin- 
ion modified  and  extended. 
For  former  opinion,  see  107  S.  W.  209. 

SETTLE,  J.  Appellee  has  filed  a  petition 
for  a  rehearing  in  this  case,  in  which  he 
asks  that  the  opinion  herein,  reversing  the 
judgment  of  the  circuit  court,  be  withdrawn 
and  another  written  affirming  the  judgment 
in  question.  The  appellant  has  also  filed  a 
petition  asking  a  modification  of  the  opinion. 

In  the  petition  for  rehearing  appellee  com- 
plains that  the  opinion  rests  the  reversal  of 
the  judgment  of  the  circuit  court  upon  er- 
ror In  the  instructions  given  by  that  court, 
when,  in  fact,  appellant  did  not  object  to  the 
Instructions  or  enter  of  record  exceptions 
thereto.  A  re-examination  of  the  record  con- 
vinces us  that  this  complaint  is  well  found- 
ed; for  it  falls  to  show  that  appellant  in- 
terposed any  objection  to  the  instructions, 
or  that  it  excepted  to  the  action  of  the  court 
in  giving  them.  We  do  not  recall  that  our 
attention  was  directed  by  the  briefs  of  coun- 
sel to  the  silence  of  the  record  in  this  par- 
ticular, and  in  the  first  reading  of  the  record 
It  was  inadvertently  overlooked.  The  custom 
of  counsel  to  object  and  except  on  the  record 
to  the  giving  of  instructions,  though  often 
a  matter  of  mere  form,  being  well  known  to 
the  court,  doubtless  occasioned  the  assump- 
tion that  the  usual  course  bad  been  follow- 
ed in  this  case.  Be  this  as  it  may,  in  view 
of  the  failure  of  the  record  to  show  the  nec- 
essary exceptions.  It  is  manifest  that  the 
judgment  appealed  from  should  not  have 
been  reversed  on  account  of  error  in  the  In- 
structions, although  they  were  defective  and 
prejudicial  to  appellant,  as  stated  In  the  opin- 
ion. But,  while  the  reversal  cannot  be  made 
tp  rest  upon  error  in  the  instructions,  a  sec- 
ond reading  of  the  record  has  led  us  to  the 
conclusion  that  It  should  stand  upon  the 
ground  urged  by  appellant  In  Its  petition  for 
a  modification  of  the  opinion,  viz.,  error  of 
the  trial  court  in  excluding  from  the  con- 
sideration of  the  jury  the  written  application 
of  the  Insured  for  the  Insurance  granted  up- 
i>n  bis  life  by  appellant,  and  the  proofs  of  his 


death  furnished  the  latter  by  appellee,  both 
of  which  were  offered  in  evidence  by  appel- 
lant on  the  trial.  The  application,  which 
bears  date  April  12,  1905,  contains  the  fol- 
lowing provisions:  "It  is  agreed  by  myself, 
and  binding  upon  all  parties  who  may  here- 
after become  interested,  that  if  any  state- 
ment In  this  application,  or  to  the  medical 
examiner,  or  in  any  certificate  of  health 
that  may  be  hereafter  given,  or  in  the  proofs 
of  loss  or  death,  by  which  any  certificate  of 
membership  Issued  hereon  matures,  is  un- 
true, or  if  there  shall  he  any  failure  or  neg- 
lect to  pay  any  assessments,  monthly  pay- 
ments or  dues  as  prescribed  by  the  rank  or 
order,  or  severing  in  any  manner  my  mem- 
bership or  connection  with  the  order  or  the 
Endowment  Rank,  said  certificate  shall  be 
null  and  void,  and  all  right,  tifte,  and  inter- 
est, in  and  to  the  same,  as  well  as  the  rights 
of  my  heirs  and  beneficiaries  and  privileges 
accruing  to  meml)ers  in  good  standing  of 
this  rank,  shall  be  forfeited;  and  I  hereby 
for  myself,  my  heirs,  assigns,  representatives, 
and  beneficiaries,  expressly  waive  any  and 
all  provisions  of  law,  now  or  hereafter  in 
force,  prohibiting  or  excusing  any  physician 
heretofore  or  hereafter  attending  me,  profes- 
sionally or  otherwise,  from  disclosing  or 
testifying  to  any  information  acquired  there- 
by, or  making  such  physician  Incompetent  as 
a  witness ;  and  hereby  consent  that  any  such 
physician  may  testify  to  and  disclose  any  in- 
formation so  derived  or  received  In  any  suit 
or  proceeding  wherein  the  same  may  be  ma- 
terial." As  in  part  said  In  the  opinion,  the 
insured,  Kinney  Bradley,  stated  and  repre- 
sented in  this  application  when  it  was  made 
that  he  was  then  in  good  health,  and  had 
not  consulted  a  physician  within  five  years 
next  before  the  date  of  the  application,  that 
none  of  his  sisters  had  ever  had  consump- 
tion, that  he  himself  had  never  been  afflict- 
ed with  that  disease,  or  with  any  disease  of 
the  heart,  throat,  or  lungs,  or  with  any  dis- 
ease of  the  genital  or  urinary  organs.  It 
must  be  assumed  that  appellant  in  granting 
the  insurance  to  Bradley  relied  upon  the 
statement^  and  representations  contained  in 
the  application.  It  is  also  evident  that  ap- 
pellant received  and  accepted  the  applica- 
tion, for  a  copy  of  It  was  attached  to  and 
remained  a  part  of  the  certificate  of  insur- 
ance issued  and  delivered  to  the  insured,  and 
appellee,  the  beneficiary  named  in  the  certifi- 
cate, filed  that  Instrument  and  attached  ap- 
plication with  the  petition,  and  made  them 
parts  thereof.  After  the  death  of  the  Insur- 
ed, which  occurred  December  24,  1905,  appel- 
lee, as  required  by  the  application  and  cer- 
tificate in  question,  furnished  appellant  with 
the  proofs  of  bis  death.  These  proofs  were 
made  up  of  the  certificate  of  Dr.  J.  W.  Wil- 
liams, the  attending  physician,  as  to  the 
fact  and  cause  of  the  insured's  death,  and  of 
that  of  the  officiating  undertaker ;  both  being 
signed  and  sworn  to. 
The  certificate  of  Dr.  Williams  contradlct- 
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cd  many  of  the  material  representations  con- 
t»tned  in  the  Insured's  application  for  insur- 
ance, as  it  showed  that  Williams  had  been 
the  medical  adviser  of  the  Insured  for  18 
months  prior  to  his  death ;  that  be  had  treat- 
ed him  for  cystitlB.ln  May,  1904,  nearly  a 
year  before  the  representations  contained  In 
the  application  for  insurance  were  made, 
which  treatment  continued  until  September, 
1904;  that  tuberculosis  caused  his  death,  of 
which  disease  he  had  suffered  for  at  least  a 
year  before  his  death;  that  insured  t>efore 
his  last  illness  had  been  treated  by  Dr. 
Brown,  of  Winchester,  and  during  his  last 
illness  was  attended  by  Drs.  Littlepage  and 
Smith  of  Clay  City ;  that  a  sister  of  insured 
had  died  with  tuberculosis.  Under  a  proper 
ruling  of  the  court  below  the  appellant  as- 
sumed the  burden  of  proof,  and  when,  dur- 
ing the  trial,  It  offered  to  introduce  in  evi- 
dence the  proofs  of  death  and  original  applica- 
tion, a  copy  of  which  attached  to  the  certifi- 
cate of  insurance  appellee  had  already  filed 
as  an  exhibit  with  his  petition,  the  court  re- 
fused to  allow  either  the  proofs  of  loss  or  ap- 
plication to  be  read  to  the  Jury,  The  pur- 
pose of  their  introduction  was  to  establish 
the  alleged  false  and  fraudulent  character  of 
the  representations  made  in  the  application 
for  insurance.  It  is  true  other  evidence  of 
like  import  was  furnished  on  the  trial  by  the 
testimony  of  Dr.  Brown  and  others,  and  tliat 
there  was  only  slight  testimony  to  support 
appellee's  right  to  recover,  but  the  addition- 
al evidence  that  appellant  would  have  se- 
cured from  the  application  and  proofs  of 
death  would  perhaps  have  had  such  pre- 
ponderating effect  upon  the  minds  of  the  Jury 
as  to  remove  all  doubt,  and  infiuence  them 
to  return  a  verdict  for  appellant  The  appli- 
cation and  proofs  of  loss  were  clearly  compe- 
tent as  evidence.  In  Hnnziker  v.  Supreme 
Lodge  Knights  of  Pythias,  117  Ky.  418,  78 
S.  W.  201,  Golden  Cross  v.  Hughes,  114  Ky. 
175,  70  S.  W.  405,  and  Mooney  v.  A.  O.  U. 
W.,  114  Ky.  950,  72  S.  W.  288,  it  was  held 
that  section  679,  Ky.  St  1903,  requiring  ap- 
plication for  Insurance  to  be  attached  to  the 
certificate  or  jwllcy  to  make  It  competent 
as  evidence,  applies  to  a  certificate  like  the 
one  under  consideration,  and,  though  by  an 
act  of  March  24,  1906,  so  much  of  section  679 
as  applies  to  companies  like  appellant  was  re- 
pealed, still  at  the  time  the  application  in 
this  case  was  made  by  the  insured  the  sec- 
tion in  question  did  apply  to  appellant 
However  in  this  case  the  provision  of  the 
statute  was  compiled  with,  for  a  copy  df  the 
application  was  attached  to  the  certificate 
of  insurance  and  delivered  to  the  insured. 

The  competency  of  the  proofs  of  loss  was 
also  free  from  doubt  In  2  Bacon's  Benefit 
Societies  and  Life  Insurance,  f  47,  it  is 
said :  "The  modern  rule  probably  is  that  the 
proofs  of  loss  furnished  by  the  assured  are 


not  only  evidence  that  the  condition  of  the 
policy  requiring  them  had  been  compiled  with, 
but  are  al»o  to  be  regarded  as  admissions  and 
prima  fade  evidence  of  the  facts  therein 
stated."  8  Elliott  on  Evidence,  fi  2387,  2389; 
2  Wigmore  on  Evidence,  |  1073;  Conn.  Mut 
Life  Ins.  Co.  v.  Slegel,  9  Bush,  451.  In  Pru- 
dential Insurance  Company  of  America  v. 
Breustle's  Adm'r,  41  S.  W.  9,  19  Ky.  Law 
Bep.  544,  the  administrator  of  the  Insured  fur- 
nished the  Insurer  proofs  of  death  as  required 
by  the  i>oltcy,  and  these  showed  that  the  de- 
ceased had  come  to  his  death  by  his  own 
hand  and  act.  By  the  express  terms  of  the 
policy  such  act  precluded  a  recovery.  On  the 
trial  the  insurance  company  read  in  evidence 
to  the  Jury  the  proofs  of  death,  and  rested. 
The  court  said  in  its  opinion :  "On  the  trial 
the  court  put  the  burden  on  the  defendant 
and  the  only  proof  offered  by  It  was  the  writ- 
ten proof  of  death  furnished  the  company  by 
the  administrator,  which  consisted  of  the 
certificate  of  the  brother,  accompanied  by  the 
coroner's  verdict,  and  which  showed  that  the 
death  of  the  Insured  had  been  caused  by  his 
own  hand  and  act  The  court  then  instruct- 
ed the  Jury  to  find  for  the  plaintiff  the  amount 
sued  for.  This  was  error.  The  company  had 
the  right  to  refuse  payment  of  the  -jiollcy 
on  the  proof  of  death  furnished  it  without 
inquiry  as  to  whether  the  deceased  in  fact 
came  to  his  death  by  his  own  hand  or  not,  if 
the  proof  so  furnished  showed  such  cause  of 
death;  and  no  recovery  could  be  bad  in  the 
face  of  snch  proof  without  some  satisfactory 
explanation  of  It,  or  until  such  proof  and  ac- 
companying exhibits  were  withdrawn."  In 
Buffalo  Loan  Company  v.  Aid  Ass'n,  126  N. 
T.  450,  27  N.  E.  942,  22  Am.  St  Eep.  839,  we 
find  this  statement  of  the  law:  "Where  a 
physician's  certificate  of  death  of  the  insured 
in  which  a  cause  of  death  Is  stated,  which 
would,  if  true,  vitiate  the  policy.  Is  furnish- 
ed to  the  Insurer  as  part  of  the  proofs  of 
death,  although  no  cause  of  death  was  requir- 
ed to  be  stated,  such  certificate,  though  Aot  ad- 
missible as  original  evidence  of  the  cause  of 
death,  is  admissible  as  an  admission  of  the 
plaintiff  of  an  action  against  the  Insurer  to 
recover  on  the  policy,  and  Its  reception  In 
evidence  does  not  violate  a  statutory  pro- 
vision prohibiting  a  physician  from  disclos- 
ing any  necessary  information  acquired  by 
him  in  a  professional  capacity." 

So  much  of  the  opinion  as  reversed  the 
Judgment  of  the  lower  court  for  error  in  the 
Instructions  is  withdrawn,  and  this  extension 
of  opinion  is  given  in  lieu  thereof.  Upon  re- 
trial of  the  case.  If  appellant  objects  to  the 
instructions  as  given  on  the  first  trial,  the 
trial  Judge  should  so  frame  them  as  to  make 
them  conform  to  the  view  of  the  law  as  ex- 
pressed in  the  opinion. 

Wherefore  the  opinion  Is  modified  and  ex- 
tended as  herein  indicated. 
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BLA^'D  T.  CUMBERLAND  TELEPHONE  ft 

TELEGRAPH  00. 
(Court  of  Appeals  of  Kentucky.    April  29,  1908.) 

1.  Telephones  —  Contract  Bsiween  Teue- 

PHONE   LtNES — FBANCHISES. 

Plaintiff,  as  the  owner  and  operator  of  a 
rural  telephone  line,  the  central  station  of  which 
was  in  a  town  of  toe  sixth  class,  oontracted  for 
an  interchange  of  messages  with  defendant  tele- 
phone company  on  a  toll  percentage  basis,  for  a 
term  of  five  years,  without  plaintiff  obtaining  a 
franchise  from  such  town  to  operate  telephone 
lines  on  Its  streets  and  alleys,  as  required  by 
Const.  §!  163,  164.  Held,  that  such  contract 
was  severable,  and,  though  unenforceable  in  so 
far  as  it  related  to  the  use  of  lines  illegally 
erected  within  the  town,  was  valid  and  enforcea- 
ble as  to  so  much  of  the  business  as  was  done 
without  materially  using  the  streets  of  the  town. 

2.  Same— Statutes— "FsANCHiBB." 

Const.  {  163,  provides  that  no  telephone 
company  within  a  city  or  town  shall  construct 
its  poles  or  other  apparatus  along,  over,  under, 
or  across  the  streets,  alleys,  or  public  grounds 
of  a  city  or  town  without  the  consent  of  its 
legislative  authority,  and  section  164  prohibits 
the  town  from  granting  such  consent,  except  on 
advertisement  and  sale  to  the  highest  bidder. 
Beld,  that  a  telephone  franchise  within  such 
section  was  not  the  right  to  operate  a  telephone 
exchange  in  a  city,  but  the  right  to  occupy  some 
portion  of  the  public  streets  for  the  maintenance 
of  such  line. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  t*hrases,  vol.  3,  pp.  2929,  2941 ;  vol.  8,  p. 
7666.]- 

Appeal  from  Circuit  Court  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  C.  L.  Bland  against  the  Cnmber- 
land  Telephone  &  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

L.  A.  Faurest  and  S.  M.  Payton,  for  appel- 
lant H.  L.  James  and  Wm.  L.  Cranberry, 
for  appellee. 

O'REAR,  C.  J.  Appellant  owned  and  was 
operating  a  rural  telephone  plant,  the  central 
station  of  which  was  at  Sonora,  a  town  of  the 
sixth  class,  in  Hardin  county.  Appellee  op- 
erated a  more  extensive  plant,  with  "exchang- 
es" in  a  great  nimiber  qf  towns  and  cities. 
Including  some  other  towns  In  Hardin  county. 
The  two  entered  Into  a  five-year  contract,  by 
which  the  former  was  to  rent  and  install  in 
its  service  certain  instruments  from  the  lat- 
ter, and  to  provide  for  connecting  with  the 
latter's  lines,  so  as  to  afford  an  Interchange 
of  business  between  the  two.  All  messages 
originating  and  ending  in  Hardin  county  were 
to  be  transmitted  free  on  whatever  lines  it 
passed  over,  so  far  as  charges  between  the 
contracting  parties  were  concerned.  But  all 
messages  originating  on  appellant's  lines  des- 
tined beyond  Hardin  County  were  designat- 
ed long-distance  service,  for  which  appellant 
was  to  receive  15  per  cent  of  the  tolls  charg- 
ed by  aiq>ellee  for  those  messages.  Appellant 
had  a  number  of  subscribers  in  Sonora,  and  a 
considerable  number  in  the  country,  known  as 
"farmer  lines."  He  also  had  or  thereafter  in- 
stalled certain  pay  stations  In  the  country — 
that  is,  In  Hardin  county — but  not  in  any 
city  or  town.    A  controversy  arose  between 


the  parties  as  to  appellant's  rigbt  under  the 
contract  to  have  messages  of  his  patrons  orig- 
inating at  these  pay  stations  transmitted  un- 
der the  contract  over  appellee's  lines.  Appel- 
lee construed  that  appellant  bad  not  such 
right,  and  cut  off  all  connection  between  the 
two  systems  some  18  months  before  the  ter- 
mination of  the  contract  period.  This  suit 
was  brought  by  appellant  against  appellee  to 
recover  the  damages  resulting  from  Its  breach 
of  the  contract  The  pleadings  finally  came 
down  to  the  point  where  appellee  in  an 
amended  answer  alleged  that  appellant  had 
not  obtained  a  franchise  from  Sonora  to  op- 
erate telephone  lines  on  Its  streets  and  al- 
leys, as  required  by  sections  163,  164,  Const, 
and  was  doing  so  in  violation  of  the  Con- 
stitution; that  Its  action  f^r  damages  was 
based  upon  the  failure  of  appellee  to  continue 
the  arrangement  by  which  It  was  thus  vio- 
lating the  law.  In  the  reply  appellant  ad- 
mitted bis  failure  to  obtain  the  franchise  in 
the  manner  required  by  the  Constitution,  but 
averred  that  many  of  his  subacribers  using 
his  instruments  were  reached  by  lines  that 
did  not  go  upon  or  over  any  public  street  or 
alley  of  Sonora,  and  that  most  or  all  of  his 
rural  subscribers  were  of  this  class.  A  de- 
murrer was  sustained  to  the  reply,  and  the 
amended  answer  beld  to  present  a  complete 
bar  to  plaintiff's  cause  of  action. 

It  was  held  by  this  court  In  East  Tennessee 
Tel.  Co.  v.  RussellvIUe,  106  Ky.  667,  51  S.  W. 
306,  that  a  telephone  company  taking  posses- 
sion of  the  streets  of  a  city  for  the  purpose  of 
erecting  its  poles,  without  the  consent  of  its 
legislative  bodies.  Is  a  trespasser,  and  the 
presence  of  Its  poles  and  wires  upon  the 
streets  a  public  nuisance.  In  East  Tenn.  Tel. 
Co.  T.  Anderson  Co.  Tel.  Co.,  57  S.  W.  457, 
22  Ky.  Law  Rep.  418,  an  ordinance  granting 
a  franchise  to  a  telephone  company  that  was 
not  passed  In  accordance  with  the  Statutes 
was  beld  void  and  as  conferring  no  rights. 
In  NlcholasvIUe  Water  Co.  v.  Board  of  Coim- 
cllmen,  36  S.  W.  549,  88  S.  W.  430,  18  Ky. 
Law  Rep.  692,  it  was  held  that  the  attempted 
grant  of  a  water  franchise  by  a  city  council 
without  its  being  exposed  to  sale  as  required 
by  the  Constitution  was  void.  In  Merchants' 
Police  &  Dls.  Tel.  Co.  v.  Citizens'  Tel.  Co. 
(Ky.)  93  S.  W.  642,  the  same  principle  was 
again  announced  and  applied  to  telephone 
franchises.  In  Rough  River  TeL  Co.  v.  Cum- 
berland Tel.  &  Tel.  Co.,  119  Ky.  470,  84  S.  W. 
617,  one  telephone  company  sued  another  to 
prevent  its  Interference  with  the  plaintiff's 
wires  in  a  city  wherein  the  plaintiff  had  not 
acquired  a  franchise  as  required  by  the  Con- 
stitution. The  court  said:  "A  mere  tres- 
passer cannot  complain  that  be  Is  prevented 
from  continuing  his  wrongful  act  No  Injury 
is  claimed  to  the  corporeal  property  of  the 
appellee.  The  sole  Injury  Is  the  prevention 
of  the  full  exercise  of  Its  Invalid  claim  of  a 
franchise  In  the  streets  of  a  city.  It  follows, 
therefore,  under  the  authorities  cited,  that 
as  it  has  no  such  franchise,  it  can  have  re- 
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ceived  no  Injnry  of  which  equity  will  take 
cognizance."  To  the  same  effect  is  the  more 
recent  case  of  Rural  Home  Telephone  Com- 
pany V.  Ky.  &  Ind.  Tel.  Oo.  (decided  February 
20,  1908)  107  S.  W.  787.  The  court  expressly 
adheres  to  the  principles  announced  In  those 
cases.  It  Is  believed  the  provlsloa  of  the  Con- 
fitltaUon  Involved  Is  one  of  great  Importance 
to  the  people  of  the  mnnlcipalltles,  and.  In 
any  event,  oaght  to  be  enforced  by  denying 
all  benefit  to  those  who  ignore  or  attempt 
to  get  around  It  by  denying  to  such  the  re- 
lief that  would  Indirectly  serve  their  ends. 

Bnt  It  should  be  borne  well  In  mind  Just 
what  the  franchise  Is  that  Is  the  subject  of 
sale,  as  required  by  the  Constitution.  It  Is 
not,  as  sometimes  seems  to  be  thought,  the 
right  to  operate  a  telephone  exchange  In  a 
city.  That  right  Is  not  one  to  be  granted  or 
denied  by  the  municipality  any  more  than  It 
could  grant  or  refuse  a  franchise  to  conduct  a 
dry  goods  store  within  the  city.  The  fran- 
chise under  discussion  is  the  permission  to  do 
something  which  the  city  has  the  right  of 
control  over— that  Is,  the  occupancy  of  some 
part  of  the  public  streets.  This  is  made 
plain  by  section  16S  of  the  Constitution, 
which  reads:  "No  street  railway,  gas,  water, 
steam  heating,  telephone,  or  electric  light 
company,  within  a  city  or  town,  shall  be  per- 
mitted or  authorized  to  construct  Ite  tracks, 
lay  its  pipes  or  mains,  or  erect  Its  poles, 
posts  or  other  apparatus,  along,  over,  under 
or  across  the  streets,  alleys  or  public  grounds 
of  a  city  or  town,  without  the  consent  of  the 
proper  legislative  bodies  or  boards  of  such 
city  or  town  being  first  obtained;  but  when 
charters  have  been  heretofore  granted  con- 
ferring such  rights,  and  work  has  in  good 
faith  been  begun  thereunder,  the  provisions 
of  this  section  shall  not  apply."  Section  164 
•of  the  same  Instrument  provides  for  the  sale 
of  the  franchise  or  privilege  treated  of  In 
the  preceding  section,  and  reads:  "No  coun- 
ty, city,  town,  taxing  district  or  other  munlc- 
Ipalty  shall  be  authorized  or  permitted  to 
grant  any  franchise  or  privilege,  or  make 
any  contract  in  reference  thereto,  for  a  term 
«xceedlng  twenty  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of 
years,  such  mnnlclpallty  shall  first,  after  due 
advertisement,  receive  bids  therefor  publicly, 
and  award  the  same  to  the  highest  and  best 
bidder;  bnt  it  shall  have  the  right  to  reject 
any  or  all  bids.  This  section  shall  not  apply 
to  a  trunk  railway."  If  it  be  true,  then,  that 
appellant's  telesphone  business,  though  Its 
-central  station  was  in  the  corporate  limits  of 
Sonora,  was  conducted  in  large  or  consider- 
able part  without  Its  going  upon  or  across  the 
public  streets  of  the  town,  its  presence  there 
was  not  illegal,  and  its  business  was  for  that 
matter  legitimate.  It  will  not  lie  In  appellee's 
mouth  to  say  that  its  contract  could  be  vio- 
lated with  impnnity  because  a  part  of  it  if 
-executed  would  involve  appellant's  continu- 
ing a  public  nuisance.  If  nevertheless  the  re- 
mainder onght  to  have  been  executed.    It  did 


have  the  right  to  refuse  messages  that  came 
over  lines  being  operated  by  appellant.  If  any. 
In  the  forbidden  zone  of  the  streets  of  the 
town,  and,  so  far  as  the  alleged  damages  sued 
for  arose  out  of  such  violation,  there  can  be 
no  recovery  In  this  action.  But,  if  there  was 
damage  resulting  from  the  breach  as  to  the 
other  business  of  api>ellant,  we  perceive  no 
reason,  legal  or  moral,  that  denies  Its  re- 
covery. 

Appellee  contends  that  the  contract  is  an 
entirety,  that  it  was  entered  into  upon  the 
faith  of  appellee's  belief  that  appellant  was 
authorized  to  occupy  the  streets  of  Sonora 
with  his  iwles  and  wires,  and  that  It  was  the 
aggregate  business  of  appellant  that  was  in 
contemplation  of  the  parties.  The  contract 
and  the  nature  of  the  business  alike  refute 
this  contention.  We  think  this  contract  is 
severable.  There  was  not  an  agreement  to 
use  certain  lines,  but  such  lines  as  the  par- 
ties might  from  time  to  time  during  the 
term  set  up.  The  very  nature  of  the  business 
contemplated  the  abandonment  of  any  of  the 
lines  as  conditions  might  make  expedient  to 
be  done.  Neither  party  had  the  right  under 
the  contract  to  say  to  the  other:  "You  must 
continue  your  line  now  being  used  by  A.  so 
long  as  this  contract  endures."  Just  the  op- 
posite was  contemplated.  Each  message  was 
separate,  and,  If  a  toll  message,  was  account- 
ed for  separately.  If  appellee's  subscriber 
A.  in  Ellzabethtown  had  called  for  connection 
with  appellant's  subscriber  B.  in  Sonora,  ap- 
pellant could  have  refused  to  make  the  con- 
nection either  because  B.  was  in  arrears, 
or  because  the  law  forbade  the  use  of  the 
line  for  the  time;  or  appellant  could  have 
cut  out  the  line  entirely  without  any  reason 
so  far  as  appellee  was  concerned.  And  these 
rights  between  them  were  reciprocal.  The 
nature  of  the  business  shows,  as  does  the 
written  contract  itself,  that  the  parties  might 
change  or  abandon  some  of  its  lines  at  will, 
and  substitute  others,  without  liability  to 
the  other  contracting  party  on  that  account. 
The  rule  is  elementary  that  contracts,  though 
partly  in  violation  of  a  statute  or  Constitu- 
tion, If  severable  into  parts,  may  be  enforced 
as  to  the  part  that  is  good.  15  Am.  &  Bng. 
Ency.  of  Law,  990. 

The  demurrer  to  the  reply  should  have 
been  overruled. 

Judgment  reversed,  and  remanded  for  pro- 
ceedings consistent  herewith. 


BITTIER  et  al.  v.  MYEES'  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.    April  29,  1908.) 

1.  DlVOBCB-^TTDaMKKT— AXIKONT— BlOHT    OF 
MiNOB  OHILDBER. 

A  judgment  in  a  snit  for  divorce  which 
awards  property  to  the  wife  for  life,  with  the 
remainder  to  minor  children  of  the  parties,  and, 
which  provides  for  the  support  of  the  children, 
whether  rendered  on  the  court's  own  motion  or 
by  agreement  between  the  parties,  is  not  binding 
on  the  children,  and  both  parents  remain  onder 
the  legal  obligation  to  support  thenu 
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2.  Same. 

Where  it  did  not  appear,  except  by  infer- 
ence, on  the  face  of  a  judgment  |;ranting  a  di- 
vorce, awarding  alimony  to  the  wife  by  adjudg- 
ing that  the  husband  shonld  convey  land  describ- 
ed to  the  wife  for  life,  with  remainder  to  the 
children  of  the  parties,  that  it  was  agreed  to  by 
the  parties,  the  title  of  the  husband  was  not 
devested,  since  under  the  express  provisions  of 
Ky.  St.  1903,  i  2123,  no  order  for  maintenance 
of  children  or  an  allotment  in  favor  of  the  wife 
shall  devest  either  party  of  the  fee,  and  the 
children  did  not  receive  a  vested  interest  in  the 
premises. 

3.  Same. 

A  judgment  granting  a  divorce  adjudged  that 
the  husband  should  convey  to  the  wife  for  life, 
with  remainder  to  children  of  the  parties,  land 
described,  and  that  he  should  maintain  $3,000 
of  his  life  insurance  for  the  benefit  of  the  wife 
and  children.  The  judgment  did  not  show  on  its 
face  that  It  was  agreed  to  by  the  parties.  At  a 
mibseqaent  term  a  consent  judgment  provided 
for  the  conveyance  of  the  real  estate  to  the  wife 
in  fee,  that  she  should  release  her  interest  in  the 
life  insurance,  and  that  the  husband  should 
maintain  at  least  $3,000  thereof  for  the  benefit 
of  the  children.  Held,  that  a  conveyance  by  the 
husband  to  the  wife,  pursuant  to  the  consent 
judgment,  vested  the  fee  in  the  wife  as  against 
the  objections  of  minor  children  who  received 
no  vested  interest  under  the  first  judgment,  and 
who  obtained  a  greater  interest  in  the  life  in- 
surance by  reason  of  the  second  judgment,  which 
greater  interest  equalled  their  interest  in  the 
real  estate. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  ofHclal^ly  reported." 

Action  to  quiet  title  by  Maggie  Bittler  and 
another  against  Adela  Myers'  guardian. 
From  a  judgment  tor  defendant,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

C.  L.  Raison,  Jr.,  for  appellants.  John  W. 
Rodman,  guardian  ad  litem. 


NUNN,  J.  Appellant  Maggie  Bittler  pur- 
chased from  her  eo-appellant,  Carry  Myers, 
a  house  and  lot  In  the  city  of  Covington,  Ky., 
of  the  value  of  $6,000  or  $7,000.  Mrs.  Bittler 
paid  part  of  the  purchase  price,  and  execut- 
ed to  Mrs.  Myers  her  notes  for  the  remainder. 
Appellee  and  others  were  giving  it  out  In 
speech  that  she  owned  an  Interest  In  the 
property,  which  had  the  effect  to  cause  ap- 
pellant Blttier  to  become  doubtful  of  her  title 
to  tbe  property,  and  she  brought  this  action, 
under  section  11,  Ky.  St.  1903,  to  quiet  her 
title,  Mrs.  Myers  joining  In  the  action  with 
her. 

The  controversy  grew  out  of  the  following 
facts:  In  the  year  1903  Mrs.  Myers  sued  her 
husband  for  a  divorce  and  alimony.  On  De- 
cember 30,  1903,  the  court  rendered  a  judg- 
ment granting  her  a  divorce  and  adjudging 
her  alimony.  We  copy  that  part  of  the  judg- 
ment which  applies  to  the  question  before  us: 
"It  Is  established  by  this  record  that  the  de- 
fendant, Harvey  Myers,  is  the  owner  of  an 
estate  not  exceeding  $18,000  In  value.  It  Is 
adjudged  that  the  defendant,  Harvey  Myers, 
convey  by  warranty  deed  to  the  plaintiff. 
Carry  W.  Myers,  for  her  natural  life,  with 
remainder  In  fee  simple  to  the  children  of 
plaintiff  and  defendant,  to  wit,  Ethel,  Amelia, 


and  Elsie  Myers,  and  Adela  Myers,  the  resi- 
dence property  described  in  tflie  pleadings  as 
follows:  (Here  follows  the  description,  which 
we  omit.)  Said  property  shall  be  used  as  a 
home  for  the  plaintiff  and  such  of  the  chil- 
dren as  may  remain  with  her,  but,  with  the 
consent  of  both  parties  hereto,  may  l>e  sold 
for  reinvestment,  and  any  purchaser  at  said 
sale  need  not  look  to  the  application  of  the 
proceeds.  Defendant  shall  also  transfer  ab- 
solutely to  plaintiff  the  household  goods  in 
said  residence,  excepting  his  library  an&  his 
other  personal  belongings,  which  he  may  re- 
move at  any  reasonable  time.  The  defendant 
will  also  pay  plaintiff  the  sum  of  $oOO  on  or 
before  January  10,  1904;  $500  on  or  before 
June  30,  1904;  $500  on  or  before  January  10, 
1905;  $500  on  or  before  June  90,  1905.  The 
defendant  will  also  maintain  $3,000  of  bis  in- 
surance on  his  life  for  the  benefit  of  plain- 
tiff and  their  children.  The  defendant  will 
also  provide  suitable  wearing  apparel  fcH:  his 
unmarried  children,  and  pay  for  their  tuition. 
These  conveyances,  transfers,  payments,  and 
insurance  shall  be  in  full  satisfaction  of  all 
claims  of  plaintiff  against  defendant  for  ali- 
mony, dower,  support,  insurance,  maint«iance. 
and  all  other  claims  now  or  hereafter,  vested 
or  contingent,  and  in  full  of  all  her  marital 
or  other  interest  In  or  claims  upon  or  against 
his  estate,  or  any  part  thereof.  The  dwelling 
house  so  ordered  to  be  conveyed  Is  of  the 
value  of  $6,000.  The  household  goods  in  said 
residence  are  of  the  value  of  $2,000,  and  It. 
therefore,  follows  that  the  conveyance  and 
payments  to  be  made  by  defendant  to  plain- 
tiff aggregate  $10,000."  Thereafter,  and  In 
the  same  action  at  a  term  of  court  six  or 
seven  months  after  the  first  judgment  was 
rendered,  the  parties  in  that  action,  by  their 
attorneys,  appeared  in  court,  and  by  agree- 
ment entered  the  following  order:  "Came 
plaintiff  by  her  attorney,  C.  L.  Raison,  Esq., 
and  defendant  by  his  attorney,  TJlie  J.  How- 
ard, Esq.,  and  on  the  joint  motion  of  both 
parties  the  judgment  herein  as  to  alimony  is 
now  corrected  and  modified  as  follows:  The 
real  estate  to  be  conveyed  by  defendant  to 
plaintiff  was  misdescril>ed  In  the  orlgnial 
judgment  and  should  have  been  and  is  de- 
scribed as  follows:  (Here  the  right  descrip- 
tion Is  glvoi,  which  we  omit)  Said  judg- 
ment Is  further  amended  by  providing,  and  It 
Is  now  ordered  and  adjudged,  that  defendant 
shall  conv^  to  plaintiff  a  fee-simple  title  to 
said  property  without  limitation  or  entail- 
ment, and  plaintiff  releases  and  cancels  all 
her  right  In  and  claim  to  the  life  Insurance 
on  defendant's  life  and  he  agrees  to  maintain 
at  least  $3,000  thereof  for  the  benefit  of  the 
children  of  plaintiff  and  defendanL  In  all 
other  respects  the  judgment  shall  stand." 

The  defendant  in  that  action,  Harvey  My- 
ers, did  not  convey  this  house  and  lot  to  his 
wife  and  children  as  provided  in  the  first 
judgment,  but  conveyed  to  Carry  W.  Myers 
the  fee-simple  title  as  provided  in  the  last 
judgment.    The  first  three  children  named  In 
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the  judgment  are  of  age,  and  consented  to 
the  last  or  second  judgment;  but  Adela  My- 
ers is  an  infant,  and  is  unable  to  consent  to 
it,  and  It  is  claimed  for  her  that  she  has  an 
interest  in  this  honse  and  lot  by  reason  of 
the  provisions  of  the  first  judgment  copied 
above,  and  that  the  conrt  and  the  parties  had 
no  right  to  divest  her  of  that  interest  after 
the  term  of  court  at  which  the  judgment  was 
rendered,  and  for  this  reason  the  last  agreed 
judgment,  by  which  her  mother,  Carry  W. 
Myers,  is  given  the  fee-simple  title  to  the 
bouse  and  lot,  is  void  as  to  her.  We  are  of 
the  opinion  that  this  Is  error.  Appellee  and 
her  sisters  were  not  parties  to  that  proceed- 
ing. They  were  not  bound  by  the  judgment 
rendered  therein,  whether  upon  the  court's 
own  motion  or  by  agreement  of  the  parties 
thereta  Both  par^its  were  and  are  under 
legal  obligations  to  maintain  and  support 
their  Infant  children;  but  the  court  in  such 
an  action  did  not  have  the  power  to  make  ia 
order  altowisg  the  wife  alimony,  or  for  the 
care  and  maintenance  of  their  Infant  chil- 
dren, which,  in  effect,  would  divest  Harvey 
W.  Myers  of  the  fee-simple  title  to  this  bouse 
and  lot.  Section  2123  of  the  Kentacky  Stat- 
utes of  1908  Is  as  follows:  "Pmdlng'an  ap- 
plication for  divorce,  or  on  final  judgment, 
the  court  may  make  orders  tot  the  care,  cus- 
tody and  maintenance  of  the  minor  children 
of  the  parties,  or  children  of  unsound  mind, 
or  any  of  them,  and  at  any  time  afterwards, 
upon  the  petition  of  either  party,  revise  and 
alter  the  same,  having  in  all  such  cases  of 
(•are  and  custody  the  Interest  and  welfare  of 
the  children  principally  In  view;  but  no  such 
order  for  maintenance  of  children  or  allot- 
ment in  favor  of  the  wife  Bhall  divest  either 
party  of  the  fee-simple  title  to  real  estate." 

But  it  is  contended  that  the  first  judgment 
fixing  alimony  was  agreed  to  by  the  parties. 
It  does  not  so  appear  upon  Its  face,  except 
possibly  by  inference;  but  a  person  cannot 
be  divested  of  the  title  to  real  estate  by  mere 
Inference.  The  second  Judgment  does  appear 
to  be  an  agreed  judgment;  and  It  also  ap- 
pears that  Myers  made  tbe  conveyance  In 
conformity  thereto,  and  In  our  opinion  pass- 
ed the  fee-simple  title  in  the  house  and  lot 
to  Carry  W.  Myers. 

Appellee  by  the  first  judgment  did  not  re- 
ceive a  vested  interest  in  the  property.  Her 
father  is  still  legally  bound,  and,  we  have  no 
doubt,  will  support  her.  In  addition  to  this, 
tbe  second  judgment  gives  appellee  a  great- 
er interest  In  tbe  insurance  policy,  which 
about  equals  the  interest  she  claims  in  the 
house  and  lot,  and  the  change  of  the  judg- 
ment better  secured  the  support  and  main- 
tenance of  Carry  W.  Myers,  which  was  equi- 
table and  just,  as  by  the  judgment  Harvey 
W.  Myers  was  thereafter  released  from  any 
further  support  of  her. 

For  these  reasons  the  judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


COMMONWEALTH  v.  LOUISVILLE  PROP- 
ERTY CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    April  29,  1908.) 

1.  Attobrst  and  Clibnt— Authobity  of  At- 
TOBHET  —  CoiausKCine  Suit— Escheat— Es- 

FOBCEIIEIVT. 

A  contract  between  an  attorney  and  tbe 
State  Auditor,  by  which  tbe  attwney  was  given 
power  to  sue  to  recover  for  the  state  any  prop- 
erty escheated  to  it,  for  which  he  was  to  receive 
certain  compensation  In  tbe  event  of  recovery, 
approved  by  the  Attorney  General  and  the  Gov- 
ernor, is  sufficient  to  authorize  him  under  Ky. 
St.  1903,  i  1622,  providine  for  such  employment, 
and  section  114  authorizing  the  auditor  to  em- 
ploy attorneys  to  aid  in  recovering  claims  due 
the  state,  and  section  116  empowering  the  Gov- 
ernor to  employ  counsel  in  actions  to  enforce 
claims  of  tbe  state,  to  institute  an  action  to  re- 
cover land  escheated  under  Const.  S  192,  and 
Ky.  St.  1903.  i  567,  providing  that  no  corpora- 
tion shall  bold  or  own  any  real  estate  except 
what  is  necessary  for  carrying  on  its  legitimate 
business  for  more  than  five  years  under  penalty 
of  escheat. 

2.  Escheat— BtTBDEW  of  Pboof. 

In  an  action  to  recover  property  escheated 
to  the  state,  the  burden  is  on  the  state  to  prove 
the  conditions  authorizing  such  escheat. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Escheat,  f  16.] 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  officially  reported." 

Bill  by  the  commonwealth  against  the 
Louisville  Property  Company  and  another. 
From  a  judgment  for  defendants,  plaintifF  ap- 
peals.   Reversed  and  remanded. 

C.  O.  Barrickman,  Beard  &  Marshall,  A. 
G.  Patterson,  and  Pickett  &  Barrickman,  for 
the  Commonwealth,  i  Benjamin  D.  Warfield 
and  C  W.  Metcalf,  for  appellees. 

SETTLE,  J.  By  this  action  in  equity  insti- 
tuted in  the  court  below  the  appellant,  com- 
monwealth of  Kentucky,  sought  to  recover  of 
the  appellees  Louisville  Property  Company  and 
the  Louisville  &  Nashville  Railroad  Company 
certain  lands  situated  in  Bell  county  and  par- 
ticularly described  in  tbe  petition,  the  title 
to  which  It  is  alleged  is  held  by  the  Louisville 
Property  Company  for  the  use  and  benefit  of 
tbe  Louisville  &  NashvUle  Railroad  Company, 
under  some  sort  of  arrangement  between 
them,  the  nature  and  object  of  which  la  to 
eAable  the  railroad  company  to  engage  In 
mining  coal  upon  and  from  such  lands,  of 
which  It  is  alleged  to  contain  large  quan- 
tities. The  petition  contains  the  averments. 
In  substance,  that  tbe  lands  in  questiou 
were  held  by  the  Louisville  Property  Com- 
pany for  more  than  five  years  before  the  in- 
stitution of  the  action,  and  that  none  of  it 
during  that  time  was  used  by  that  company 
In  its  legitimate  business,  or  was  necessary 
for  uae  in  its  business,  for  which  reason  it 
had  escheated  to  the  commonwealth  of  Ken- 
tucky, and  that  the  commonwealth  was  and 
is  therefore  entitled  to  recover  the  property. 
It  appears  from  the  petition  and  the  articles 
of  incorporation  of  tbe  Louisville  Proper^ 
Company,  filed  therewith  as  an  exhibit,  that 
"Its  business  shall  be  that  of  purchasing. 
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holding,  leasing,  selling,  conveying,  and  oth- 
«rvrise  using,  managing,  and  disposing  of  all 
kinds  of  property,  whether  real,  personal,  or 
solxed,  wherever  situated  In  the  United  States 
of  America."  It  further  appears  from  the 
averments  of  the  petition  that  the  Louisville 
4b  Nashville  Railroad  Company  Is  a  corpora- 
tion, chartered  under  the  laws  of  this  state, 
and  that  it  owns  and  operates  a  system  of 
railroads'  In  this  and  other  states.  At  the 
appearance  term  the  circuit  court,  upon  ap- 
pellee's motion.  Issued  against  the  attorneys 
whose  names  are  signed  to  the  petition  a 
rule  requiring  them  to  appear  on  a  named 
date  and  show  by  what  authority  they  bad 
Instituted  and  were  maintaining  the  action. 
To  this  rule  the  attorneys  in  question  filed  a 
response  containing  the  statement  that  one  of 
them,  O.  S.  Pickett,  Iiad  been  employed  by 
the  State  Auditor,  with  the  approval  of  the 
Attorney  General  and  Governor,  to  bring  and 
prosecute  the  action,  and  that  he  (Pickett) 
had  at  bis  own  expense  employed  and  as- 
sociated with  him  in  the  case  the  other  attor- 
neys whose  names  also  appear  to  the  peti- 
tion. Accompanying  the  response  and  filed 
«s  a  part  thereof  was  the  writing  containing 
the  contract  between  Pickett  and  the  Audi- 
tor, under  whidi  the  former  claimed  to  have 
been  employed  and  authorized  to  bring  and 
maintain  the  action.  The  writing  reads  as 
follows : 

"This  agreement  made  this  27th  day  of 
April,  1907,  by  and  between  S.  W.  Hager, 
Auditor  of  the  state  of  Kentucky,  party  of  the 
first  part,  and  George  L.  Pickett,  attorney 
at  law  of  ShelbyrlUe,  Shelby  county,  Ky., 
party  of  the  second  part,  witnesseth :  That 
the  said  party  of  the  first  part  has  this  day 
employed  said  party  of  the  second  part, 
pursuant  to  section  1622  of  the  Kentucky 
Statutes  of  190S,  to  institute  such  suit  or 
proceedings  as  may  be  necessary  to  recover 
for  the  commonwealth  of  Kentucky,  any  prop- 
erty which  Is  escheated  to  the  commonwealth 
•of  Kentucky.  Said  second  party  agrees  to 
prosecute  and  attend  to  all  of  such  claims  In 
«  careful,  diligent,  and  skillful  manner,  and 
In  consideration  for  full  compensation  for  all 
services  rendered  by  him  to  the  common- 
wealth in  this  employment  he  shall  receive 
a  sum  equal  to  30  per  cent  of  whatever  may 
be  recovered  by  him  and  paid  Into  the  treas- 
ury of  the  state,  and  he  shall  receive  nothing 
for  any  service  he  may  render  to  the  common- 
wealth In  the  prosecution  of  any  such  claim 
unless  the  recovery  is  had. 

"In  testimony  whereof  witness  the  hand  of 
8.  W.  Hager,  this  the  27th  day  of  April,  1907. 
"[Signed]    S.  W.  Hager,  Auditor. 

"I,  N.  B.  Hays,  Attorney  General  of  the 
state  of  Kentucky,  approve  the  employment 
of  George  L.  Pickett,  as  set  out  In  the  above 
contract  upon  the  terms  and  conditions  there- 
of. 

"[Signed]    N.  B.  Hays,  Attorney  Gen. 

"Approved. 

"[Signed]    J.  O.  W.  Beckham,  Governor." 


Upon  the  hearing  the  circuit  court  held  the 
response  insufficient;  adjudged  that  the  con- 
tract between  the  Auditor  and  Pickett  did 
not  confer  upon  the  latter  or  his  associate 
counsel  authority  to  bring  or  maintain  the 
action ;  made  the  rule  absolute,  and  dismissed 
the  action,  at  the  cost  of  the  attorneys.  From 
that  Judgment  this  appeal  is  prosecuted. 

The  lands  sought  to  be  recovered  for  the 
state  are  claimed  as  escheated  property  under 
section  192,  Const,  and  section  567,  Ky.  St. 
1903.  Section  192,  Const  provides:  "No 
corporation  shall  raigage  In  business  other 
than  that  expressly  authorized  by  its  charter, 
or  the  law  under  which  It  may  have  been  or 
hereafter  may  be  organized,  nor  shall  it  hold 
any  real  estate,  except  such  as  may  be  prop- 
er and  necessary  for  carrying  on  its  legitimate 
business  for  a  longer  period  than  five  years, 
under  penalty  of  escheat"  Section  567,  Ky. 
St  1903,  is  as  follows:  "No  corporation 
shall  engage  in  business  other  than  that  ex- 
pressly authorized  by  its  articles  of  Incorpora- 
tion or  amendments  thereto,  nor  shall  any 
corporation,  directly  or  indirectly  engage  in 
or  carry  on  in  any  way  the  business  of  bank- 
ing or  insurance  of  any  kind,  unless  It  has 
become  organized  under  the  laws  relating  to 
banking  and  Insurance ;  nor  shall  any  corpora- 
tion hold  or  own  any  real  estate  except  such 
as  may  be  necessary  and  proper  for  carrying 
on  its  legitimate  business,  for  a  longer  period 
than  five  years  under  penalty  of  escheat" 
Chapter  44  (section  1606  to  1623,  inclusive) 
Ky.  St  1903,  relating  to  "Escheats  and  es- 
cheaters,"  provides  for  the  recovery  by  the 
commonwealth  of  such  lands  and  other  proi>- 
erty  as  it  is  therein  declared  shall  escheat  to 
it.  Actions  for  which  must  as  provided  by 
section  1611,  be  brought  by  an  escheater  to  be 
appointed  by  the  auditor,  as  provided  in  sec- 
tion 1610.  Such  actions  or  proceedings  as 
may  be  brought  by  the  escheater  section  1611 
declares  shall  be  Instituted  and  the  recovery 
had  in  the  name  of  the  commonwealtii.  In 
Commonwealth  v.  Wisconsin  Chair  Company, 
119  Ky.  500,  84  S.  W.  535,  and  Commonwealth 
V.  Farmers'  Bank,  84  S.  W.  732,  27  Ky.  Law 
Rep.  153,  this  court  held  that  the  provisions 
of  chapter  44,  Ky.  St -1903,  did  not  apply  to 
lands  made  the  subject  of  escheat  by  section 
192,  Const,  and  that  an  escheater  appointed 
under  that  statute  (chapter  44)  could  only 
sue  to  recover  lands  or  other  property  es- 
cheated thereunder.  In  other  words,  lands 
which  under  section  192,  Const,  and  section 
567,  Ky.  St  1903,  may  be  recovered  by  the 
commonwealth  under  penalty  of  escheat  can- 
not be  sued  for  and  recovered  by  an  escheat- 
er appointed  under  section  1610  of  chapter 
44. 

Who,  therefore,  is  authorized  to  recover 
the  lands  subject  to  escheat  under  section 
192,  Const,  and  section  567,  Ky.  St  1908? 
It  is  not  to  be  presumed  that  the  framers 
of  the  Constitution  in  adopting  section-  1S)2 
of  that  instrument,  or  that  the  Legislature 
in  enacting  section  567,  ECy.  St  1903,  intend- 
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ed  that  the  state  shonld  be  left  without  the 
means  of  enforcing  the  penalty  of  escheat 
as  to  lands  held  by  a  corporation  contrary 
to  their  proTlsions.  Tbe  escheat  being  pro- 
vided for,  and  the  right  to  enforce  it  being 
In  tbe  sovereign,  the  state,  the  failure  of  the 
statute  to  Indicate  the  character  of  proceed- 
ings by  which  the  property  is  to  be  recover- 
ed by  It  does  not  destn^  the  right  or  leave 
the  state  without  a  remedy.  As  tlie  common- 
law  form  of  proceeding  in  such  a  state  of 
case  has  been  abolished,  and  tbe  statute  does 
not  designate  an  agent  of  the  state  to  en- 
force the  right  it  confers,  the  state  may  it- 
self enforce  it  by  a  suit  in  equity.  This  be- 
ing tme,  the  question  of  whether  the  attor- 
ney rq>resenting  the  state  has  been  legally 
empl<7ed  to  act,  while  not  unimportant,  be- 
comes a  secondary  matter.  On  this  point, 
■however,  the  writing  filed  with  the  response 
clearly  shows  the  employment  of  Pickett, 
and  the  response  shows  he  in  turn  employed 
tbe  other  counsel  associated  with  bim  In  the 
case.  In  providing  for  tbe  appointment  of  an 
eacbeater  and  defining  his  powers  and  du- 
ties, the  several  sections  of  chapter  44,  Ky. 
St.,  in  express  terms,  confine  their  exercise 
and  performance  to  the  recovery  of  property 
escheated  under  the  provisions  of  that  chap- 
ter. For  instance  section  1611  provides: 
"The  escheater  shall  institute  proceedings  in 
tbe  name  of  the  commonwealth  In  tbe  ctr- 
cnlt  court  of  tbe  county  in  which  land  lies 
that  lias  vested  in  the  commonwealth  under 
the  provisions  of  this  chapter  for  tbe  recov- 
ery of  the  same.  •  •  • "  Again  It  is  de- 
clared by  section  1616:  "Any  escheater  fall- 
lug  to  comply  with  any  of  the  requisitions  of 
this  chapter  shall  be  fined  $100.00,  npon  in- 
dictment in  the  Franklin  circuit  courf" 
But  section  1622  of  chapter  44,  which  allows 
the  employment  of  an  attorney  at  law  by  the 
Auditor  to  attend  to  claims  of  the  common- 
wealth for  the  recovery  of  escheated  proper- 
ty, contains  no  such  limitation.  That  section 
reads  as  folk>ws:  "An  attorney  at  law  may 
be  employed  by  the  Auditor,  with  the  ap- 
proval of  the  Attorney  Oeneral,  to  attend  to 
claims  of  the  commonwealth  for  tbe  recov- 
ery of  escheated  property.  The  compensation 
of  such  attorney  shall  always  be  fixed  by 
written  contract,  indorsed  'Approved'  by  the 
Oovemor."  The  language  of  this  section  Is 
broad  and  comprehensive.  It  permits  the 
Auditor  to  employ  an  attorney  for  the  pur- 
pose of  recovering  any  escheated  property 
the  state  may  be  entitled  to,  whether  under 
chapter  44  or  other  provisions  of  the  Ken- 
tndiy  Statutes.  If  It  had  been  the  Intention 
of  the  Legislature  to  confine  the  duties  of 
such  attorney  to  tbe  recovery  of  such  proper- 
ty as  may  escheat  to  the  state  under  chap- 
ter 44,  we  take  it  that  the  section  would  have 
said  so  as  in  tbe  matter  of  restricting  the  du- 
ties of  the  escheater  to  chapter  44.  We  are 
of  opinion,  therefore,  that  tbe  employment 
of  Pickett  by  the  Auditor  to  institute  this  ac- 
tion against  the  appellees  was  authorized  by 
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section  1622,  and  the  contract  evidencing  his 
employment  conforms  to  tbe  requirements  of 
that  section,  as  It  shows  that  the  employment 
was  made  with  the  approval  of  the  Attorney 
General,  the  object  of  tbe  employment,  and 
that  the  compensation  of  the  attorney  was 
fixed  thereby  with  the  approval  of  the  Oov- 
emor. 

It  would,  perhaps,  be  In  accord  with  tbe 
law  as  well  as  the  policy  of  tbe  state  to  say 
that  tbe  employment  of  Pickett  was  also  au- 
thorized by  sections  114  and  115,  Ky.  St. 
1908 ;  the  first  giving  to  the  Auditor  authori- 
ty to  employ  attorneys  in,  the  various  coun- 
ties, if  necessary,  to  aid  the  Attorney  Gener- 
al In  investigating  •  and  recovering  for  tbe 
state  such  unsatisfied  claims  or  other  de- 
mands as  may  be  due  It;  tbe  second  em- 
powering the  Governor  to  employ  counsel  to 
represent  the  commonwealth  in  actions  or 
proceedings  for  the  collection  or  enforcement 
of  claims  or  demands  of  the  commonwealth 
In  such  actions  or  proceedings  as  It  may  have 
an  interest  In  or  be  a  party  to.  If  right  in 
the  above  conclusion,  It  follows  that  the  cir- 
cuit court  erred  In  sustaining  tbe  rule  against 
appellant's  attorneys  and  in  dismissing  the 
action;  and,  this  being  true,  it  is  unneces- 
sary to  decide  whether  tbe  attorneys  were  li- 
able for  costs,  had  the  dismissal  of  the  ac- 
tion been  proper. 

It  is  Insisted  by  counsel  for  appellees  that 
the  petition  is  fatally  defective,  and  there- 
fore falls  to  state  a  cause  of  action  against 
either  of  the  appellees.  That  question  is  not 
before  us  for  review,  and  we,  therefore,  de- 
cline to  pass  upon  it  It  will,  however,  arise 
upon  tbe  return  of  tbe  case  to  tbe  lower 
court,  and  that  court  will  first  decide  wheth- 
er the  i>etltion  states  a  cause  of  action,  and. 
If  so,  whether  tbe  grounds  exist  for  the  es- 
cheat of  the  lands  sought  to  be  recovered, 
as  specified  In  section  192,  Ck>n8t,  and  sec- 
tion 667,  Ky.  St  1903 ;  tbe  burden  being  up- 
on the  Commonwealth  to  prove  the  conditions 
authorizing  such  escheat. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  the  opinion. 


iBTNA  INS.  CO.  V.  ROBARDS  TOBACCO 
CO.'S  TRUSTEE. 

(Court  of  Appeals  of  Kentucky.    April  90,  1908.) 

INSUBAKCE— Fire— Cancellation  of  Policy— 
Evidence— SuKFiciENCT. 

Evidence  held  to  show  that  insured  under  a 
fire  policy  bad  surrendered  It  for  immediate  can- 
cellation before  a  fire. 

Apiteal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  ofllcially  reported." 

Action  by  tbe  Robards  Tobacco  Company's 
Trustee  against  the  Mtaa.  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  directed. 
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Charles  H.  Shield  and  Dorsey  &  Stanley, 
for  appellant.  W.  P.  McClaln,  B.  C.  Walker, 
and  G.  K.  Denton,  tor  appellee. 

CARROLL,  J.  In  December,  1906,  the 
Farmers*  Bank  &  Trust  Company,  as  trustee 
in  bankruptcy  of  B.  T.  Robards,  brought  this 
action  In  the  Henderson  circuit  court  against 
the  appellant  company  to  recover  $5,000,  the 
amount  of  a  policy  Issued  by  It  to  the  Ro- 
bards Tobacco  Company  on  January  9,  1903. 
The  property  was  destroyed  by  fire  on  March 
8,  IWS.  The  pleadings  having  been  made  up, 
the  case  went  to  .trial  before  a  Jury,  and  a 
verdict  for  the  full  amount  sued  for  was  re- 
turned. A  reversal  is  asked  upon  two  grounds: 
First,  that  the  motion  for  a  peremptory  In- 
struction should  have  been  sustained ;  and, 
second,  that  the  verdict  is  flagrantly  against 
the  evidence. 

Briefly  stated,  the  contentions  of  the  re- 
spective parties  are  these:  The  insurance 
company  insists  ttiat  on  March  2,  1903,  the 
policy  was  voluntarily  surrendered  to  It  by 
Robards,  and  canceled  before  the  fire ;  while 
Robards,  although  admitting  that  he  deliver- 
ed the  policy  to  the  company,  claims  that  it 
was  surrendered  in  order  that  the  rate  of 
premium  might  be  adjusted  and  lowered,  and 
the  policy  rewritten  according  to  the  agree- 
ment in  respect  to  premiums,  theretofore 
made  between  the  parties,  and  that  it  was 
understood  when  the  policy  was  delivered  to 
the  agent  that  it  should  continue  In  force 
without  modification  except  as  to  the  rate 
of  premium  to  be  charged.  For  the  purpose 
of  determining  whether  or  not  the  grounds 
for  reversal,  or  either  of  them,  relied  upon 
can  be  sustained,  It  will  be  necessary  to  state 
with  some  detail  the  facts  shown  by  the  rec- 
ord. 

The  appellee  E.  T.  Robards  and  his  father, 
J.  T.  Robards,  were  partners  In  the  owner- 
ship and  conduct  of  a  large  tobacco  establish- 
ment known  as  the  Robards  Tobacco  Compa- 
ny. In  February,  1903,  J.  T.  Robards  died, 
leaving  his  son,  B.  T.  Robards,  In  control  of 
the  business.  The  tobacco  company  carried 
a  large  amount  of  Insurance  on  its  buildings 
and  property.  This  Insurance  was  placed 
with  several  companies;  one  of  them  being 
the  appellant.  Between  December  1,  1902, 
and  February  21,  1903,  the  tobacco  company 
had  taken  out  with  Starr  &  Thompson,  local 
agents  at  Henderson,  insurance  in  seven  com- 
panies, amounting  In  the  aggregate  to  $18,- 
000.  The  policies  issued  by  the  appellant 
company  through  these  agents  for  $5,000  was 
dated  January  9,  1903,  and  expired  in  one 
year  from  that  date.  Beginning  in  Novem- 
ber, 1902,  and  continuing  through  February, 
1003.  there  was  considerable  correspondence 
between  B.  T.  Bobards,  acting  for  the  tobacco 
company,  and  C.  R.  Nelson,  secretary  of  the 
Kentucky  ft  Tennessee  Board  of  Underwrit- 
ers, who  represented  the  insurance  compa- 
nies, and  had  the  sole  authority  to  fix  the 
rates  that  should  be  charged  for  premiums — 


as  to  the  rate  that  should  be  allowed  on  the 
property  of  the  tobacco  company.  The  cor- 
respondence shows  that  the  tobacco  company 
was  complaining  about  the  high  rate  of  In- 
surance It  had  been  charged,  and  was  en- 
deavoring to  make  such  improvements  and 
changes  In  its  factory  as  would  reduce  it, 
and  that  Nelson,  acting  for  the  insurance 
companies,  was  suggesting  certain  Improve- 
ments that  should  be  made  to  secure  a  lower 
rate  and  promising  to  make  a  better  rate. 
On  November  5,  1902.  Nelson  wrote  Robards, 
saying  that  he  would  send  one  of  bis  com- 
missioners to  reinspect  and  rerate  the  risk, 
and  hoped  within  a  few  weeks  to  have  a  new 
tobacco  schedule  which  might  possibly  be 
some  improvement  on  the  old  one.  In  r^ly 
to  th^  letter,  Robards  wrote,  complaining 
that  there  was  a  great  Inequality  between  the 
rate  charged  his  concern  and  some  of  the 
other  factories,  and  on  December  9th  Nelson 
wrote  Robards  that  he  bad  established  a 
rate  of  $4  on  the  factory.  On  January  10, 
1903,  Robards  telegraphed  Nelson  as  follows : 
"Improvements  agreed  on  completed.  January 
first;  Budtner,  inspected  third.  Policies  ex- 
piring, we  decline  to  renew  as  no  reduction 
is  authorized."  On  the  same  day,  In  reply 
to  this  telegram.  Nelson  wrote  that  he  was 
engaged  In  promulgating  a  new  tariff  for  to- 
bacco factories,  but  was  not  yet  in  a  position 
to  give  a  new  rate  on  Robards'  establishment, 
but  advised  him  that  on  any  policies  which 
he  desired  to  have  written  the  premium  would 
be  charged  at  the  last  promulgated  rate,  and 
that  when  the  new  rate  was  made,  the 
policies  could  be  reformed  to  meet  the  new 
rate.  On  January  19th  Robards  wrote  Nel- 
son as  follows:  "Since  writing  you  this 
morning  at  Instigation  of  Mr.  Starr,  we  call- 
ed Mr.  Buckner  (who  was  in^>ector)  up  by 
telephone  and  he  advises  us  he  received  pro- 
mulgation of  rate  at  $3.37  on  our  entire  plant. 
What  does  this  mean?  There  has  evidently 
been  a  clerical  error  made,  or  you  are  not 
living  up  to  your  agreement  with  us."  In 
reply  to  this  Nelson  wrote  quite  a  lengthy 
letter  to  Robards,  explaining  the  delay  In 
promulgating  the  new  rates,  and  giving  de- 
tails to  show  that  he  had  not  violated  any 
agreement.  Immediately  after  this  Robards 
went  to  Louisville  to  see  Nelson  with  refer- 
ence to  getting  a  reduction  In  the  rates  be- 
low $3.37,  but  did  not  succeed  in  accomplish- 
ing his  purpose.  In  addition  to  this,  Starr, 
the  local  agent,  at  the  request  of  Robards, 
went  to  Louisville  to  see  Nelson  for  the  pur- 
pose of  trying  to  get  the  rate  reduced,  but 
he  did  not  succeed.  On  January  19th,  the  rate 
was  reduced  from  $4.19  to  $3^7,  and,  when 
this  reduction  was  made,  the  local  agents 
procured  from  Robards  the  three  policies.  In- 
cluding appellant's,  that  bad  been  previous- 
ly Issued  at  $4.1^  and  reduced  the  rate  on 
them  to  $3.37,  returning  the  p<rilcleB  to  Ro- 
bards. After  this,  and  In  February,  four  poli- 
cies in  other  companies  were  Issued  at  the  re- 
duced rate.     On  March  2, 1903,  none  of  the  pre- 
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mluius  charged  for  the  policies  Issued  in  De- 
cember, January,  or  February  had  been  paid, 
and  Starr  &  Thompson  through  their  clerk, 
LoGkett,  presented  a  bill  to  Robards  for  the 
premiums.  In  this  bill  the  rate  on  three  of 
the  policies,  Including  appellant's,  issued  be- 
fore January  19th,  Is  shown  to  be  $4.19,  and 
on  the  others  the  reduced  rate;  but  the  pre- 
miums on  all  of  them  were  reduced  to  $3.37. 
making  the  total  amount  $669.50,  payment  of 
which  was  demanded  by  Luckett.  This  bill 
Robards  refused  to  pay,  contending  as  he 
testifies  that  it  was  agreed  that  the  pre- 
mium should  be  reduced  below  this  amount. 
On  the  same  day  that  Robards  refused  to 
pay  the  account  presented  by  Luckett,  Starr, 
the  local  agent,  went  to  see  him  in  reference 
to  the  matter,  and  he  declined  to  pay  the 
premiums  to  Starr.  Be  admits  that  Starr 
told  him  that  be  bad  been  to  Louisyille  to  see 
Nelson,  bat  that  be  could  not  get  any  better 
rate.  After  declining  to  pay  Starr  the  pre- 
miums, Robaids  at  this  interview  delivered 
all  the  policies  to  him,  and  they  were  receiv- 
ed by  Starr,  who  took  them  to  his  office.  At 
this  point  Robards  testifies  that  he  assigned 
as  a  reason  to  Starr  for  refusing  to  pay  the 
bill  that  the  premiums  charged  were  at  a 
higher  rate  than  had  been  agreed  upon,  and 
no  allowances  had  been  made  for  the  Im- 
provements, that  he  was  willing  to  pay  a  rea- 
sonable rate,  and  the  rate  that  he  had  con- 
tracted for,  and  says  he  delivered  the  policies 
to  have  rate  corrected.  Starr's  version  of  the 
affair  Is  that  be  told  Robards  he  must  either 
pay  the  rate  or  surrender  the  policies,  and 
that  Robards  told  him  he  could  take  them 
and  cancel  them,  and  then  handed  the  poli- 
cies to  him  for  cancellation.  That  the  poli- 
cies were  in  fact  canceled  by  the  company  be- 
fore the  fire  there  is  no  doubt.  On  the  5tb 
day  of  March,  1903,  Robards  wrote  to  Starr 
&  Thompson  a  letter,  In  which  he  said :  "As 
your  Mr.  Starr  is  aware,  we  have  declined  to 
pay  the  rate  of  $3.35  per  hundred  as  charg- 
ed on  onr  plant  according  to  the  Kentucky  & 
Tennessee  Board  of  Underwriters,  conse- 
quently surrendered  the  following  policies  un- 
der date  of  February  23d,  and  28tb,  respec- 
tively, .Sitna,  Royal  Exchange,  Greenwich, 
Home,  Northern  and  Phoenix.  You  will  re- 
member that  in  December  we  made  through 
the  local  Inspector,  Mr.  Buckner,  an  agree- 
ment with  the  secretary  of  the  national  board 
to  make  specific  reduction  In  our  rate  pro- 
vided we  should  make  certain  Improvements 
consisting  of  fire  walls,  fire  doors,  covering 
with  asbestos,  etc.  •  •  •  According  to  the 
understandiiig  of  your  Mr.  Starr,  this  was  a 
reduction  bringing  our  rate  down  on  the 
manufactory  to  less  than  2  i)er  cent.  We 
made  the  improvements  according  to  the  spe- 
cifications, and  they  were  accepted  by  the  in- 
spector, and  notwithstanding  we  have  lived 
up  to  the  agreement  in  every  particular,  the 
national  board  of  underwriters  have  not.  We 
have  sought  by  correspondence  and  personal 
efforts  tbrougb  the  secretary  at  Louisville 


the  relief  and  have  failed.  Therefore,  as  we 
stated  to  yon  some  time  ago,  should  we  have 
a  loss,  we  now  wish  to  give  you  notice  that 
I  hold  the  Kentucky  &  Tennessee  Board  li- 
able for  any  loss  that  might  occur  to  the  ex- 
tent of  policies  written  and  surrendered.  We 
are  ready  and  willing  at  any  time  to  pay  a 
reasonable  rate  and  should  not  object  to,  say 
not  exceeding  2%  per  cent  on  entire  plant, 
and  we  have  ready  money  to  pay  the  premi- 
um on  this  amoimt  of  insurance  at  any  time 
on  that  basis.  We  wish  to  state  furthermore 
for  our  own  protection,  not  that  we  have  any 
hope  of  any  recognition  from  the  Kentucky  & 
Tennessee  Board  of  Underwriters  under  its 
present  management,  that  we  have  contracted 
for,  and  will  be  in  as  soon  as  they  will  be  re- 
ceived here,  wire  glass  windows.  •  •  •" 
When  the  policies  were  delivered  to  and  re- 
ceived by  Starr  on  March  2d,  no  part  of  the 
premiums  on  any  of  them  had  been  paid,  and 
on  March  4th  Starr  &  Thompson  presented 
to  Robards  an  itemized  bill  showing  that  the 
premiums  would  be  $559.50  if  the  policies  had 
run  for  the  time  stipulated  in  each  of  them. 
But  this  bill  was  credited  by  $473.46,  the 
amount  of  the  rebate  to  which  Robards  was 
entitled,  as  the  policies  had  only  run  a  short 
time,  leaving  the  amount  of  premiums  due  by 
Robards  for  the  time  the  policies  had  run; 
that  is,  from  the  time  they  were  issued  xip  to 
the  date  they  were  surrendered,  $86.06,  and 
this  amount  Robards  on  that  day  paid.  On 
March  8,  1903,  the  tobacco  factory  and  its 
contents  were  destroyed  by  fire,  and  a  few 
weeks  thereafter  Robards  made  out  proofs  of 
loss  and  forwarded  them  to  the  respective 
companies.  The  record  does  not  show  any 
conversation  or  correspondence  between  the 
companies  and  Robards  after  the  fire  except 
that  he  made  out  and  forwarded  proofs  of 
loss,  and  thus  the  matter  remained  until  De- 
cember, 1906,  when  this  action  was  brought. 

In  the  tall  of  1903  Robards  went  into  bank- 
ruptcy, but  In  the  schedule  of  his  assets 
made  out  and  verified  by  him  he  made  no 
mention  of  these  iwlicies  or  any  of  them ; 
nor  did  the  trustee  in  bankruptcy  know  any- 
thing about  them.  In  1905,  however,  there 
appears  to  have  been  entered  an  order  In  the 
bankrupt  court  directing  the  trustee  to  sell  all 
claims,  including  insurance,  that  the  tobacco 
company  held ;  and  under  this  order  they  were 
sold  to  E.  T.  Robards  for  $200.  Afterwards, 
in  1906,  by  another  order  made  in  the  bank- 
ruptcy proceedings,  it  appears  that  Robards 
entered  into  an  agreement  with  his  creditors, 
by  which  It  was  stipulated  that  a  part  of  the 
insurance  money.  If  any,  recovered,  should 
be  paid  to  the  creditors,  and  the  balance  re- 
tained by  Robards.  The  record  further 
shows  that  under  this  agreement  the  cred- 
itors were  to  be  paid  20  per  cent  of  any 
amount  collected  from  the  Insurance  compa- 
nies, Robards  to  retain  80  per  cent 

As  before  stated,  the  issue  narrows  down 
to  the  single  questioD  whether  or  not  the 
policy  wa«  rarrendered  by  Robards  for  the 
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purpose  of  cancellation.  Upon  this  point, 
after  a  careful  consideration  of  the  facts  and 
briefs  of  counsel,  our  conclusion  is  that  the 
evidence  of  Robards  Is  conclusive  that  the 
policy  was  surrendered  with  the  intention 
that  it  should  be  at  once  canceled.  The  let- 
ter of  March  6th,  the  fact  that  Robards  had 
exhausted  every  effort  to  obtain  a  reduction 
In  the  rate  below  ^.37,  but  had  failed,  the 
refusal  to  pay  the  premium  charged,  and  the 
payment  of  the  amount  of  premium  due  from 
the  date  of  issual  to  the  date  of  surrender — 
make  this  purpose  and  Intention  on  the  part 
of  Robards  plain.  And  that  the  agents  of 
the  company  accepted  the  policy  with  the 
belief  and  understanding  that  It  was  can- 
celed is  not  open  to  question.  The  theory  of 
Robards  that  he  surrendered  these  policies 
with  the  expectation  that  the  company  would 
yield  to  hla  importunities  and  reduce  the  rate 
is  flatly  contradicted  by  the  facts  brought  out 
In  his  testimony.  The  peremptory  Instruction 
asked  for  should  have  been  granted. 

Wherefore  the  Judgment  is  reversed,  with 
ilrectiona  for  a  new  trial  In  conformity  with 
this  opinion. 

TRUBfBO'S  ADM'X  v.  W.  A.  GAINES  *  CO. 
(Oonrt  of  Appeals  of  Kentucky.    May  8,  1908.) 

1.  Master  awd  Sebvant— Action  fob  Death 
OF  Sbbvant— INSTBUCTIONS— SmncrEMCT. 

Instmctions  in  an  action  against  a  master 
for  the  death  of  plaintiff's  Intestate,  a  machin- 
ist, held  to  fully  set  forth  the  principle!)  of  law 
controlling  the  case,  and  to  leave  plaintiff  with 
no  room  for  complaint  on  that  score. 

2.  AppBAii—RBviKw— Questions  of  Fact. 

Where  appellant's  contention  was  fairly 
submitted  to  the  jury,  whose  province  it  was  to 
determine  the  disputed  facts,  and  it  found  that 
the  evidence  did  not  support  her  contention,  the 
C<Hirt  of  Appeals  has  no  alternative  but  to  af- 
firm the  judgment. 

iEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  S{  3983-3989.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Trumbo,  as  adminis- 
tratrix of  Andrew  Trumbo,  to  recover  dam- 
ages for  his  death,  against  the  W.  A.  Oalnes 
&  Co.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

J.  H.  Hazelrigg,  Jas.  Andrew  Scott,  and 
W.  C.  Marshall,  for  appellant  B.  G.  Wil- 
liams and  D.  W.  liindsey,  for  appellee. 

BARKER,  J.  Andrew  Trumbo  was  In  the 
employ  of  the  appellee,  W.  A.  Gained  &  Co., 
In  the  capacity  of  general  utility  machinist 
in  the  elevator  building  of  the  Old  Crow 
Distillery  near  Frankford,  Ky.  On  the  5th 
day  of  May,  1905,  while  working  about  an 
upright  shaft  which  came  up  through  a  rais- 
ed platform  in  one  of  the  warerooms  of  the 
building,  his  foot  was  caught  in  the  rapidly 
revolving  machinery,  inflicting  such  injuries 
as  caused  his  death  on  the  1st  day  of  July, 
1906.      Afterwards    his    mother,    Margaret 


Trumbo,  qualified  as  administratrix  of  his 
estate,  and  instituted  this  action,  to  recover 
damages  for  his  death.  Her  petition,  as 
amended,  alleges  (1)  that  ber  son's  death  was 
caused  by  the  negligence  of  appellee  In  fall- 
ing to  furnish  him  a  reasonably  safe  place 
in  which  to  work ;  and  (2)  that  It  had  neg- 
ligently failed  to  employ  sufficient  men  to 
operate  the  machinery,  thereby  causing  the 
Injury  to  her  son.  There  was  no  evidence  to 
support  this  latter  allegation  of  negligipnce, 
and  we  mention  It  only  to  explain  its  appear- 
ing In  the  Instructions  given  by  the  court, 
which  we  shall  hereafter  set  forth.  The  real 
cause  of  action  which  appellant  undertook  to 
establish  In  the  evidence  was  the  alleged  fail- 
ure of  the  appellee  to  furnish  the  decedent 
with  a  reasonably  safe  place  In  which  to  do 
the  work  for  which  he  was^  employed.  The 
answer  placed  in  Issue  ail  of  the  affirmative 
allegations  of  the  petition,  and  pleaded  the 
contributory  negligence  of  the  decedent  A 
trial  resulted  In  a  Judgment  In  favor  of  the 
defendant ;  and  appellant's  motion  for  a  new 
trial  having  been  overruled,  she  has  prose- 
cuted an  appeal  to  this  court. 

The  testimony  shows  that  Andrew  Trumbo 
was  experienced  In  die  managonent  of  the 
machinery  which  was  operated  In  the  Old 
Crow  Distillery  warehouse,  and  that  be  was 
thoroughly  familiar  with  the  management  of 
the  particular  machinery  by  which  he  was 
hurt.  For  some  time  before  the  day  of  the 
accident  Involved  here  the  appellee  had  in 
Its  employ  one  James  Edwards,  a  colored 
man,  who  operated  the  same  machinery  by 
which  the  decedent  was  injured.  Edwards 
was  discharged,  or  quit  the  employment  of 
appellee,  on  the  day  before  the  accident 
Trumbo  was  assigned  by  the  superintendent 
to  take  his  place  and  to  operate  the  ma- 
chinery temporarily.  The  upright  shaft 
which  Inflicted  the  injury  came  up,  as  said 
before,  through  the  floor  of  the  wareroom 
and  through  an  elevator  platform.  Just  un- 
derneath the  platform  and  fastened  to  the 
shaft  was  a  fly  wheel  35  Inches  in  diameter, 
which  turned  a  belt  and  furnished  power 
to  operate  other  machinery  in  the  building. 
About  two  feet  above  the  platform  there  was 
fastened  to  the  shaft  another  fly  wheel  of  the 
same  diameter,  which  turned  another  belt 
operating  other  parts  of  the  machinery.  In 
the  floor  of  the  platform  and  Just  underneath 
the  top  fly  wheel  there  was  a  hole,  10  Inches 
wide  and  18  inches  long,  which  was  used  as 
a  means  of  oiling  the  machinery  below  the 
platform.  When  not  In  use  this  hole  could 
be  entirely  covered  by  a  cap  made  for  the 
purpose,  which  fltted  the  aperture,  and  when 
in  place  excluded  all  possibility  of  any  one 
stepping  into  it  while  working  about  the  shaft 
This  cap  bad  a  ring  in  the  top,  which  was 
used  for  the  purpose  of  taking  it  off  when 
necessary  to  oil  the  machinery  underneath. 
About  noon  of  the  day  of  the  accident  the 
decedent  was  heard  to  scream,  and  when 
other  employes  rushed  to  his  assistance  te 
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was  found  Bitting  upon  the  floor  holding  bis 
leg  in  hlB  hands  and  suffering  excruciating 
pftln.  He  explained  his  Injury  by  saying 
that  he  had  stepped  Into  the  open  hole  un- 
derneath the  t<^  fly  wheel,  and  his  foot  had 
been  caught  by  the  fly  wheel  below  the  floor 
of  the  platform  and  ground  In  pieces.  Ampu- 
tation was  found  necessary,  and  from  the 
■effects  of  his  injury  he  afterward  dled^  The 
cap  which  was  provided  to  be  used  In  covering 
the  hole  was  afterwards  found  leaning  against 
the  wall  of  the  wareroom  about  four  or  flve 
feet  from  the  shaft.  There  was  also  another 
piece  of  plank  found  either  across  or  near  the 
hole ;  but  It  was  not  made  clear  whether  this 
plank  was  a  temporary  makeshift  used  by 
Trumbo  to  stop  the  hole  in  the  platform,  or 
whether  it  bad  been  used  by  him  in  throwing 
off  or  putting  on  the  belt.  There  Is  evidence 
that  such  a  plank  had  been  used  by  Edwards 
the  day  before  for  the  purpose  of  putting  on 
and  taking  off  the  belt. 

Several  witnesses  dexwsed  for  the  defendant 
that  while  Trumbo  was  being  hauled  from  the 
distillery  to  his  home  in  Frankfort  for  treat- 
ment be  made  statements  that  bis  Injury  was 
the  result  of  an  accident,  and  that  no  one 
was  to  blame  for  it  but  himself.  For  the 
plaintiff  It  was  shown  that  after  bis  Injury 
Trumbo  was  given  large  quantities  of  whisky 
to  drink  in  rarder  to  enable  him  to  endure  the 
pain  be  was  suffering  until  medical  assistance 
was  obtained;  and  it  Is  argued  that  whatever 
statements  he  made  on  the  subject  of  bis 
Injury  be  was  not  responsible  for,  on  account 
of  bis  intoxication.  It  Is  insisted  for  the  ap- 
pellee that  it  was  entitled  to  a  peremptory  In- 
struction because  the  evidence  showed  that 
Trumbo  was  familiar  with  the  hole,  and  had 
In  bis  poasesslon  the  cap  which.  If  he  had 
placed  upon  it,  would  have  made  it  entirely, 
safe  for  bim  to  t>e  about  the  shaft;  but  Its 
motion  for  a  peremjitory  instruction  was 
overruled  by  the  court,  and  we  do  not  find 
it  necessary  to  discuss  this  phase  of  the  ease 
further.  In  appellant's  behalf  It  was  shown 
that  there  had  been  piled  a  lai^;e  number  of 
sacks  of  grain  In  the  near  vicinity  of  the  re- 
volving shaft,  and  these  sacks  tended  to  ex- 
clude the  light  from  the  windows  of  the  ware- 
room,  and  to  make  the  place  where  Trumbo 
worked  so  dark  that  the  danger  of  stepping 
into  the  bole  was  thereby  Increased.  This  was 
sought  to  be  rebutted  by  appellee  by  showing 
that  there  were  10  large  windows  In  the  ware- 
room,  and  that,  as  the  weather  was  warm, 
the  door  near  tbe  platform  was  open,  and 
there  was  sufficient  light  around  the  shaft  to 
enable  any  one  to  see  the  open  hole  into  which 
tbe  decedent  stepped.  This  substantially 
states  the  effect  of  all  the  evidence  In  tbe  case. 
The  court  instructed  the  Jury  as  follows: 
"No.  1.  The  court  instructs  the  jury  that 
It  was  tbe  primary  duty  of  tbe  defendant,  W. 
A.  Gaines  &  Co.,  to  furnish  the  plaintlCTB  In- 
testate where  he  was  engaged  at  work  a  rea- 
sonably safe  place  and  premises  fit  and  suit- 
able for  the  purposes  for  which  they  were  be- 


ing used,  viewed  from  the  nature  of  Yiia  em- 
ployment, and  to  keep  the  same  reasonably 
safe,  and  it  was  Its  further  duty  to  furnish 
him  reasonably  safe  machinery  and  appli- 
ances with  which  and  about  which  be  was 
required  to  work,  and  to  keep  the  same  in 
reasonable  repair,  and  it  was  its  further 
duty  to  employ  and  provide  a  sufficient  num- 
ber of  competent  hands  to  carry  on  tbe  work 
in  hand  and  at  which  said  decedent  was  en- 
gaged and  for  which  he  was  employed  with 
reasonable  safety,  and  said  intestate  had  the 
right  to  rely  upon  the  performance  of  these 
duties  by  said  defendant  while  engaged  In 
the  line  of  his  employment,  and  if  the  Jury 
shall  believe  from  the  evidence  that  said  de- 
fendant failed  to  famish  said  Intestate  a  rea- 
sonably safe  place  to  work,  and  premises  fit 
and  suitable  as  named  above,  or  to  keep 
same  reasonably  safe,  or  failed  to  furnish 
him  reasonably  safe  machinery  and  applian- 
ces with  which  and  about  which  he  was  re- 
quired to  work,  or  failed  to  employ  and  pro- 
vide a  sufficient  number  of  competent  hands 
to  carry  on  tbe  work  in  hand,  and  at  which 
be  was  engaged,  and  for  which  he  was  em- 
ployed, with  reasonable  safety,  and  that,  by 
reason  of  its  failure,  if  any,  to  perform  ei- 
ther of  its  said  duties  as  above  described 
said  Intestate,  Trumbo,  was  caused  to  be 
thrown  against  or  caught  In  a  rapidly  re- 
volving wheel  or  pulley,  whereby  he  was  in- 
jured, and  from  which  be  died,  the  law  Is 
for  tbe  plaintiff,  and  the  jury  will  so  find. 

"No.  2.  Tbe  court  Instructs  the  Jury  that  if 
they  believe  from  tbe  evidence  that  the  de- 
fendant furnished  plalntlfTs  intestate  a  rea- 
sonably safe  place  and  premises  fit  and  suit- 
able for  the  purpose  for  which  they  were 
being  used,  viewed  from  the  nature  of  his 
employment,  and  kept  the  same  reasonably 
safe,  and  that  the  defendant  famished  him 
reasonably  safe  machinery  and  appliances 
with  which  and  about  which  Trumbo  was 
required  to  work,  and  that  they  kept  same  in 
reasonable  repair,  and  that  defendant  em- 
ployed a  sufficient  number  of  competent  bands 
to  carry  on  tbe  work  In  hand  at  which  de- 
ceased, Trumbo,  was  engaged,  and  for  which 
be  was  employed,  the  law  Is  for  tbe  defend- 
ant, and  the  jury  should  so  And. 

"No.  3.  Although  the  Jury  may  believe 
from  the  evidence  that  tbe  place,  machinery, 
and  appliances  were  unreasonably  xmsafe  and 
dangerous  on  tbe  occasion  when  Trumbo  was 
hurt,  and  that  defendant  knew  It,  or  could 
have  known  It  by  tbe  exercise  of  ordinary 
care  in  time  to  have  avoided  Trumbo's  in- 
jury, Btill,  If  Trumbo,  by  his  own  negligence 
or  carelessness,  caused  or  contributed  to  the 
accident  in  a  manner  but  that  for  his  own 
negligence  or  carelessness  the  accident  would 
not  have  occurred,  the  Jury  must  find  for  tbe 
defendant" 

There  were  four  other  instructions  defining 
ordinary  care  and  negligence  and  establishing 
the  measure  of  damages  which  are  not  com- 
plained of,  and  are  not  therefore  reproduced 
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here.  The  foregoing  Instructions  glren  by 
the  court  fully  get  forth  the  principle*  of 
law  controlling  the  case,  and  left  appellant 
with  no  room  for  complaint  on  that  score. 
No  substantial  error  is  pointed  out  In  the 
matter  or  manner  of  Introducing  the  testi- 
mony, and  It  fully  sustains  the  verdict  of 
the  Jury.  Appellant's  whole  contention  was 
fairly  submitted  to  the  jury,  whose  provhice 
It  was  to  determine  the  disputed  facts,  and 
they  found  that  the  evidence  did  not  support 
her  contention. 

This  being  true,  we  have  no  altematire  but 
to  affirm  the  Judgment;  and  It  is  so  ordered. 


OUHY  v.  NICHOLS  *  SHEPHERD  CO. 
(Court  of  Appeals  of  Kentucky.    April  29, 1908.) 

1.  Salbs  —  ExPBESB  Wabrantieb  —  Effect  om 

IlCFLIED  WABBANTIKS. 

Where  there  is  an  express  warranty  in  the 
rale  of  goods,  there  can  be  no  implied  warranty, 
and,  if  the  purchaser  loses  his  right  to  rely  on 
tlie  express  warranty,  he  is  without  remedy,  for 
the  contract  in  such  cases  measures  the  liability 
of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  g|  760,  761.] 

2,  Saub— Pbice— DEFEHaES— Bbeach  of  Wab- 
BAHTT— Waives. 

Where  a  purchaser  of  a  machine,  under  a 
warran^  requiring  the  parchaser  to  notify  the 
seller  of  defects  within  five  days  from  its  first 
use,  and  that,  if  during  the  first  season  any  part 
of  the  machine  fails,  the  company  has  the  option 
to  repair  or  duplicate  the  defective  part,  if  the 
purchaser  sends  to  the  seller  the  detective  part 
clearly  showing  a  flaw  in  the  material,  gives  no 
notice  of  any  defect,  as  required  by  the  war- 
ranty, and  at  the  end  of  four  years  having  paid 
part  of  the  notes  given  for  the  machine,  renews 
the  notes  due  by  giving  other  notes  on  an  agree- 
ment with  the  agent  of  the  companjr  that  the  de- 
fects in  the  machine  shall  be  remedied,  and  then 
for  two  years  does  not  comply  with  the  require- 
ments of  the  warranty  as  to  notifying  the  com- 
pany, and  pays  one  of  the  notes,  the  purchaser, 
in  an  action  on  the  renewal  notes,  cannot  defend 
on  the  ground  that  the  machine  was  defective. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  if  817-823.] 

Appeal  from  Circuit  Court,  Hiclcman 
County. 

"Not  to  be  officially  reported.' 

Action  by  the  Nichols  &  Shepherd  Com- 
pany against  J.  H.  Ouhy  on  a  note.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Shelboume  &  Smith  and  J.  P.  Wilson,  for 
appellants.  Bennett,  Bobbins  &  Thomas,  for 
appellee. 

HOBSON,  J.  On  June  13, 1901,  the  Nichols 
&  Shepherd  Company  sold  J.  H.  Guhy  an  en- 
gine and  separator,  for  which  he  executed  to 
it  his  five  promissory  notes  as  follows:  The 
first  for  $96,  due  October  1,  1901;  the  second 
for  $221,  due  March  1,  1902;  the  third  for 
$316,  due  October  1,  1902;  the  fourth  for 
$441,  due  October  1,  1903;  and  the  fifth  for 
$441,  dne  October  1,  1904.  Guhy  paid  off 
the  first  three  notes.  On  February  9,  1905, 
when  the  other  two  notes  were  due  and  In 


part  unpaid,  he  executed  to  it  two  notes  each 
for  $341,  due  August  1,  1905,  and  August  1, 
1906,  for  the  balance  due  upon  the  two  origi- 
nal notes.  James  Harp  and  W.  M.  Burgess 
signed  these  renewal  notes  as  his  surety,  and 
to  further  secure  the  notes  he  executed  a 
mortgage  on  the  engine  and  separator.  He 
paid  oR  the  first  of  these  notes,  but  failed 
to  pay  the  other,  and  on  December  25,  1906, 
the  Nichols  &  Shepherd  Company  brought 
this  suit  to  obtain  Judgment  on  the  note  and 
to  enforce  Its  mortgage.  Ouhy  defended  the 
action  upon  the  ground  that  the  engine  was 
guaranteed  to  him  at  the  time  it  was  sold  to 
be  a  first  class  engine  and  to  do  first  class 
work,  and  that.  If  It  did  not  do  first  class 
work,  the  company  would  make  it  fill  the  war- 
ranty; that  the  engine  was  defective;  and 
that,  though  notified,  the  company  failed  to 
make  It  do  the  work,  and  that  the  notes  In 
suit  were  executed  upon  a  promise  then  made 
by  the  company  that  it  would  repair  the  en- 
gine and  make  it  fill  the  warranty,  but  that 
this  It  had  failed  to  do.  The  company  plead- 
ed in  response  to  this  that  the  engine  was 
sold  under  a  written  contract,  which  contain- 
ed the  following  warranty:  "This  machinery 
is  purchased  and  sold  subject  to  the  following 
express  warranty  and  agreement,  and  none 
other  viz.:  That  said  machinery  Is  wdl  made, 
of  good  materials,  and,  with  proper  manage- 
ment, capable  of  doing  well  the  work  for 
which  the  machines  respectively  are  made 
and  sold,  conditioned  that  If  within  five  dayj> 
from  Its  first  use  It  shall  fall  to  fill  this  war- 
ranty written  notice  shall  Immediately  l>e 
given  by  the  purchaser  to  Nichols  &  Shep- 
herd Company  at  Battle  Creek,  Mich.,  by 
registered  letter  (and  written  notice  also  to 
the  local  dealer  through  whom  the  same  was 
received),  stating  particularly  what  {Wrts  and 
wherein  It  falls  to  fill  the  warranty.  Reason- 
able time  shall  be  allowed  the  company  to  get 
to  the  machine  with  Its  workmen  and  remedy 
the  defect.  If  any  there  t>e  (unless  it  be  of 
such  a  nature  that  a  remedy  may  be  suggest- 
ed by  letter),  the  purchaser  to  render  friendly 
assistance  and  co-operation  In  making  a  prac- 
tical success.  If  a  workman  visits  the  ma- 
chine for  the  company,  and  does  not  leave 
It  working  satisfactorily,  .the  purchaser  shall 
give  Immediate  notice  to  the  company  at 
Battle  Creek,  Mich.,  by  registered  letter  as 
t>efore  (and  also  the  local  dealer),  and  state, 
in  writing,  specifically,  any  failure  or  neglect 
complained  of,  and  allow  time  for  another 
workman  to  t>e  sent  to  examine  the  machine 
and  Its  working.  If,  after  giving  the  notices 
as  above  stated,  any  part  of  the  machinery 
cannot  be  made  to  fill  the  warranty,  that  part 
which  fails  shall  be  returned  Immeidiately  by 
the  undersigned  to  the  place  where  it  was 
received,  with  the  option  of  the  company  ei- 
ther to  furnish  another  machine,  or  part.  In 
place  of  the  machine  or  part  so  returned 
which  shall  perform  the  work,  or  return  the 
money  and  notes  which  have  been  received  by 
the  company  for  the  same,  and  thereby  re- 
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sdnd  the  contract  to  that  extent,  or  the  whole 
as  the  case  mar  be,  and  be  released  from  any 
further  liability  herein.  The  failure  of  any 
separate  machine,  or  any  part  thereof,  shall 
not  aftect  the  contract  or  liability  of  the  pur- 
chaser for  any  other  separate  machine,  or 
for  any  parts  of  such  machines  as  are  not 
defective.  It  is  expressly  agreed  that  said 
company  shall  be  liable  only  for  the  return 
of  cash  and  notes  payable  to  Its  order  actual- 
ly received  by  It,  and  not  for  any  machinery 
or  other  property  taken  hereon  as  part  pay- 
ment The  notices  herein  mentioned  are  con- 
ditions precedent  to  the  warranty,  and  no  evi- 
dence of  the  waiver  of  any  condition  or  thing 
to  be  done  by  the  warrantee  herein  expressed 
shall  be  competent  in  any  action  arising  un- 
der this  contract,  unless  in  writing,  signed 
by  the  proper  officer  of  the  company.  If  any 
part  of  said  machinery  (except  belting)  falls 
during  the  first  season  In  consequence  of  any 
defect  In  material  of  said  part,  the  com- 
pany have  the  option  to  repair  the  same  or 
furnish  a  duplicate  of  said  part  free  of 
charge,  except  freight,  after  presentation  of 
the  defective  piece  clearly  showing  a  flaw  in 
the  material  at  the  factory,  or  to  the  dealer 
through  whom  said  machinery  was  bought" 
The  company  alleged  that  the  written  con- 
tract was  the  only  agreement  made  by  It  In 
regard  to  the  sale  of  the  engine ;  that  Ouhy 
had  kept  the  engine  and  had  used  It  from 
the  time  It  was  bought  to  the  time  the  an- 
swer was  filed,  without  giving  any  written  or 
other  notice  that  it  was  defective;  and  that 
he  had  asked  and  obtained  extensions  of  time 
for  the  payment  of  the  price  without  com- 
plaint as  to  defects  In  the  engine,  promising 
to  pay  the  debt  If  the  time  was  extended. 
The  allegations  of  the  reply  were  denied  by  a 
rejoinder,  and  the  court  ordered  the  case 
heaitd  before  a  Jury.  At  the  conclusion  of 
the  evidence  on  both  sides  the  court  Instruct- 
ed the  Jury  peremptorily  to  find  for  the 
plaintiff.    The  defendants  appeal. 

It  was  conceded  on  the  trial  that  Ouhy 
bonght  the  engine  as  stated  under  the  writ- 
ten contract.  He  testified  that  the  engine 
from  the  start  failed  to  do  the  work;  that 
Long,  the  local  agent,  when  be  bought  It, 
said  that  If  It  was  bought  direct  from  him 
he  would  be  there  to  attend  to  It  and  make  it 
do  the  work;  that  he  on  the  day  he  started 
It  notified  the  man  who  set  It  up  that  the 
engine  was  not  doing  the  work;  that  the 
next  morning  the  man  came  back,  but  when 
he  got  there  Ouhy  bad  got  the  pump  to  work 
and  the  man  lett,  but  before  he  had  gotten 
home  the  pump  got  out  of  fix  again;  that  the 
engine  foamed,  and  he  could  keep  no  water 
iQ  It,  and  the  pump  would  not  work;  that  he 
had  continually  to  stop  and  cool  it  off,  and 
could  make  no  time;  that  after  about  10  days 
be  notified  Long;  that  Long  would  come  out 
and  tell  him  It  was  all  right  and  he  would 
send  for  him  again,  and  thus  things  went  on 
until  the  note  In  suit  was  executed;  that  then 
a  man  named  Case  came  to  see  him  to  get 


the  money;  that  he  told  Case  that  be  could 
just  take  the  engine,  he  was  not  going  to  pay 
any  more  on  It  unless  It  was  fixed;  that  final- 
ly Case  agreed  that  if  be  would  secure  the 
debt  by  giving  personal  security  and  a  mort- 
gage they  wouM  fix  the  engine  and  give  him 
two  years  to  pay  the  debt  and  In  this  way 
he  could  make  the  money  out  of  it;  that  up- 
on this  agreement  he  did  get  Harp  and  Bur- 
gess to  go  on  the  notes  and  executed  ths 
mortgage  on  the  engine  and  separator;  but 
that  after  he  gave  the  notes  they  failed  to 
do  anything  to  the  engine;  and  that  be  had 
been  unable  to  make  It  a  success  by  reason 
of  this.  He  also  introduced  other  proof  tend- 
ing to  confirm  his  statement  as  to  the  trouble 
that  he  had  bad  with  the  engine  and  as  to 
the  agreement  had  with  Case  at  the  time  the 
notes  were  renewed.  He  admitted  that  he 
had  run  the  engine  every  year  since  he  bad 
gotten  it  In  threshing  wheat  In  summer,  and 
that  he  had  used  It  In  winter  In  sawing  and 
other  work.  He  also  admitted  that  he  had 
paid  off  the  first  renewal  note,  but  said  he 
did  so  to  have  no  lawsuit,  thinking  they 
would  fix  the  engine.  The  defendant  intro- 
duced its  agent  Long,  who  said  that  the  only 
complaint  that  Guhy  ever  made  to  him  was 
about  the  pump;  that  this  occurred  first  In 
1903;  that  the  pump  was  then  worn  out  and 
be  got  the  necessary  new  parts  for  It.  He  al- 
so testified  that  this  occurred  again  In  1905, 
and  that  this  was  all  the  complaint  he  ever 
heard  of,  and  that  Guhy  told  him  the  engine 
did  better  work  afterwards,  -and  that  he  did 
not  see  it  any  more.  Case  was  introduced, 
and  testified  that  he  was  simply  an  agent  to 
collect;  that  he  went  to  see  Ouhy  to  collect 
the  balance  due  on  the  notes  then  outstand- 
ing, and  that  Goby  agreed  to  give  the  new 
notes  with  security  if  the  time  was  extended, 
and  that  this  was  the  only  agreement  he 
made  with  Ouhy;  that  Ouhy  made  no  com- 
plaint to  him  at  all  about  the  engine,  and  he 
made  no  promise  about  fixing  It  J.  L.  Moss 
testified  that  he  was  the  local  agent  In  1905, 
and  that  no  complaint  was  made  to  him 
about  the  engine.  The  only  warranty  in  the 
sale  of  the  machinery  was  the  express  war- 
ranty, for,  where  there  Is  an  express  war- 
ranty, there  is  no  Implied  warranty,  and,  if 
the  purchaser  has  lost  his  right  to  rely  on  the 
express  warranty,  be  Is  without  remedy,  for 
the  contract  In  such  cases  measures  the  lia- 
bility pf  the  parties.  Oaar,  Scott  &  Co.  v. 
Hodges,  90  S.  W.  B80,  28  Ky.  Law  Rep.  889; 
Wisdom  V.  Nlchois-Shepherd  Co.,  97  S.  W.  18, 
29  Ky.  Law  Rep.  1128,  and  cases  cited.  Un- 
der the  proof  it  Is  manifest  that  Ouhy  when 
he  executed  the  renewal  notes  in  February, 
1905,  had  lost  aH  right  to  rely  upon  the  ex- 
press warranty  made  in  the  sale  of  the  en- 
gine. He  bad  then  held  and  used  the  engine 
for  nearly  four  years  without  at  any  time  of- 
fering to  return  it,  and  without  any  notice  to 
the  company  that  it  was  defective.  After 
keeping  and  using  the  engine  so  long  be  was 
without  defense  to  the  payment  of  the  price. 
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W'b«n  Case  came  In  February,  1905,  be  re- 
fused to  pay  tbe  balance  due  on  tbe  notes, 
saying  tbat  tbe  company  migbt  take  tbe  en- 
gine. If  Case  tben  agreed  tbat  tbe  com- 
pany would  repair  tbe  engine  and  give  bim 
two  years  to  pay  tbe  debt  if  be  would  give 
tbe  new  notes  witb  security,  and  be  accepted 
tbis  preposition  and  executed  tbe  notes,  re- 
lying on  tbis  agreement,  it  was  incumbent  on 
bim  to  notify  tbe  eomiwny  wbat  repairs  be 
wanted  and  to  give  It  an  opportunity  to 
make  tbe  repalra  He  could  not  go  on  and 
use  tbe  engine  for  two  years  longer  witbout 
complaint  or  objection,  and  witbout  calling 
on  the  company  to  make  any  repairs,  and 
tben  defend  tbe  action  on  tbe  last  note  on 
tbe  ground  tbat  tbe  company  bad  failed  to 
repair  tbe  engine.  In  tbe  meantime  he  bad 
paid  off  one  of  tbe  notes  which  he  had  exe- 
cuted to  Case.  He  had  done  this  without 
any  complaint  to  the  company  that  it  had 
not  repaired  the  engine  as  Case  had  agreed. 
To  aHow  him,  when  sued  upon  the  other  note, 
to  make  the  defense  tbat  tbe  company  bad 
not  compiled  witb  its  agreement,  would  be 
to  allow  bim  to  mislead  tbe  company.  In 
matters  of  this  sort  a  party  must  use  reason- 
able diligence  and  good  faith.  A  man  can- 
not waive  a  matter  and  afterwards  rely  up- 
on it  Tbe  use  of  tbe  engine  for  two  years 
was  a  waiver  of  any  right  to  demand  repairs 
upon  it,  and  under  tbe  testimony  the  defense 
now  made  must  be  regarded  as  an  after- 
thought. McCormick  Harvesting  Co.  v.  Ar- 
nold, 116  Ky.  508,  76  S.  W.  323. 

On  tbe  whole  record  we,  therefore,  con- 
clude that  tbe  judgment  of  tbe  circuit  court 
is  in  accord  with  tbe  merits  of  tbe  case,  and 
it  is  therefore  affirmed. 


FU80N  et  al.   v.  CHESTNUT  et  al. 

(Court  of  Appeals  of  Kentucky.     April  30, 
1908.) 

1.  MORTOAOES   —   ABBOLUTK    DeED    AS    MoBT- 
OAOB. 

It  is  well  settled  tbat  a  deed  absolute  upon 
its  face  may  be  shown  to  be  a  mortgage,  and 
especially  is  tbis  the  case  where  there  is  a  con- 
temporaneous written  agreement  showing  tbat 
the  purpose  of  tbe  deed  was  merely  to  secure 
the  vendee  in  the  payment  of  a  debt  due  him 
from  the  vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35.  Mortgages,  |{  60-94.] 

2.  Same. 

C.  and  S.  obtained  Judgment  against  F.  on 
an  account,  and  an  attachment  was  sustained 
on  three  parcels  of  land,  and  C.  became  purchas- 
er, and  the  sale  was  confirmed  and  tbe  deed 
made.  The  wife  of  F.,  claiming  to  own  the  land 
sold,  brouejbt  suit  to  quiet  title,  and  at  about 
the  same  time  O.  and  S.  sued  F.  on  another  ac- 
count, which  was  not  embraced  in  the  first  suit 
Before  judgment  in  either  suit  an  agreement  was 
made  between  C.  and  F.  and  wife  releasing  and 
roDveying  to  C.  six  parcels  of  land,  including 
the  three  sold ;  it  being  agreed  that  the  land 
should  be  sold  at  not  less  than  $8  per  acre  for 
the  first  year,  and  on  the  sale  C.  was  to  get 
$1,800  from  tbe  proceeds  before  the  wife  was 
to  get  anything,  and  the  wife  was  next  to  have 
a  sum  equal  to  that  which  C.  got,  and,  if  there 
was  more,  it  was  to  be  divided  equally  among 


them.  He  six  parcels  of  land  were 'at  once 
deeded  to  C,  who  deeded  bade  to  tbe  wife  a 
homestead  in  the  first  three  parcels.  Held,  that 
the  deeds  given  in  pursuance  of  the  agreement 
did  not  constitute  a  mortgage  for  tbe  debt  ow- 
ing C.  and  S.,  but  vested  in  C.  ail  the  title  tbat 
F.  and  his  wife  had,  with  full  authority  in  C; 
to  sell  the  land  according  to  the  terms  and  pro- 
visions of  the  agreement  and  deed. 

3.  Reformation  or  Ihbtbuhenib— Sciticieii- 
CT  of  Evideroe. 

In  an  action  to  declare  a  deed  a  mortgage, 
and  to  set  aside  a  sale  made  by  the  grantee  in 
the  deed,  evidence  considered,  and  held  sufficient 
to  show  that  a  title  bond  given  by  the  grantee 
to  a  purchaser  waa  actually  executed  within 
the  time  named  in  an  agreement  under  which  tlie 
deed  was  given. 

4.  Deeds— Title  Bonds— Meboer  in  Deed— 

ErFECT. 

A  title  bond  was  given  to  a  purchaser  of 
land,  reciting  that  the  grantor  sold  to  the  pnt^ 
chaser  all  the  land  conveyed  to  him  by  F.  and 
wife,  price  to  be  paid  when  title  ia  perfected  and 
deed  executed.  The  grantor  thereafter  gave  to 
tbe  purchaser  a  special  warranty  deed,  contain- 
ing no  provision  in  regard  to  ^rfecting  title. 
Held  that,  the  effect  of  this  special  warranty  be- 
ing to  simply  warrant  tbe  title  against  tbe  gran- 
tor and  those  claiming  under  him,  the  bond  was 
merged  in  the  deed,  and  the  purchaser  could  not 
bola  the  land  and  refuse  to  pay  for  it  on  tbe 
ground  tbat  F.  and  wife  could  not  give  a  good 
title. 

Appeal  from  (jircuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Suit  by  Julia  Fuson  and  others  against  D. 
T.  Chestnut  and  others  to  declare  a  deed  a 
mortgage.  E^m  a  Judgment  for  defendants, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

N.  J.  Weller,  for  appellants.  James  M. 
Hays,  S.  B.  Dislunan,  and  J.  Smith  Hays^ 
for  appellees. 

CLAT,  C.  In  September,  1901,  D.  T. 
Chestnut  and  W.  B.  Sutton  sued  S.  &  Fuson 
on  an  account  of  $968.55.  They  also  held  an 
additional  account  against  Fuson  of  $500, 
which  was  not  embraced  in  tbe  suit.  At  the- 
time  of  bringing  tbe  action  they  procured  an 
attachment,  which  was  levied  on  three  par- 
cels of  land  in  Bell  county  belonging  to  ap- 
pellants. In  June,  1904,  Chestnut  and  Sut- 
ton obtained  Judgment  for  their  debt,  and  au 
order  sustaining  the  attachment.  In  Au- 
gust of  the  same  year  Chestnut  bought  tbe 
three  parcels  of  land  at  the  commissioner's 
sale  for  tbe  debt  sued  on  and  costs,  less  $62, 
and,  upon  confirmation  ot  the  sale  by  tbe 
court,  tbe  commissioner  made  him  a  deed  for 
tbe  three  parcels  of  land  purchased  by  bim. 
Julia  Fuson,  wife  of  S.  S.  Fuson,  not  being 
a  party  to  the  suit  against  her  husband,  and 
claiming  to  own  tbe  three  parcels  of  land  in 
question,  brought  suit  in  December,  1904,  in 
the  Bell  circuit  court  against  D.  T.  Chest- 
nut and  W.  B.  Sutton  to  set  aside  tbe  deed 
to  Chestnut,  and  bare  her  title  to  tbe  land 
quieted.  Her  husband,  S.  8.  Fuson,  Joined 
with  her  in  tbe  action  as  plaintiff.  About 
this  time  Chestnut  and  Sutton  sued  8.  S. 
Fuson  upon  tbe  second  account  of  $500, 
which  tb^  held  against  bim.    Before  Judc- 
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ment  in  either  of  these  snlts,  and  In  order  to 
settle  them,  Chestnut  and  8.  8.  Fnson  and 
wife  entered  Into  the  following  agreement: 
"This  writing  between  8.  a  and  Julia  Fuson 
of  the  firtit  part  and  D.  T.  Chestnut  of  the 
second  part,  wltnessetb:  That  whereas  the 
said  parties  of  the  first  part  haye  this  day 
released  and  conveyed  to  the  party  of  the 
second  part  six  several  tracts  of  land,  it  is 
agreed  that  when  the  said  second  party  may 
sell  said  land  that  the  said  second  party 
shall  have  of  the  purchase  money  for  said 
land  before  the  first  parties  get  anything,  tlie 
sum  of  one  thousand  eight  hundred  dollars; 
then  said  first  party,  Julia  Fuson,  shall  have 
a  sum  of  money  equal  to  the  said  first  sum 
before  second  party  shall  have  any  more  of 
the  said  purchase  money ;  then  after  this 
second  sum  shall  be  paid  to  Julia  Fuson,  if 
there  remains  any  of  the  purchase  price  for 
which  said  lands  may  be  sold,  the  said  D.  T. 
Chestnut  and  the  said  Julia  Fuson  shall  di- 
vide the  same  equally  between  them.  Sec- 
ond. The  said  Chestnut  shall  sell  said  lands 
as  soon  as  possible  and  at  the  best  possible 
price  and  at  no  price  within  one  year  for 
less  than  eight  ($iB.OO)  dollars  per  acre  for 
any  of  said  land.  Third.  It  is  further  agreed 
that  at  any  time,  said  Julia  Fuson  may  fur- 
nish a  purchaser,  that  will  give  the  best  ix>s- 
stble  price  for  said  land.  This  writing  sign- 
ed in  duplicate,  this  November  4, 1905.    8.  8. 

bar 
Fuson.     Julia  X  Fuson.     D.  T.  Chestnut 

mark 
Witness:  James  M.  Hays."  At  the  same 
time  Fuson  and  wife,  by  deed,  conveyed  the 
six  parcels  of  land  mentioned  in  the  agree- 
ment to  Chestnut.  Simultaneously  Chestnut 
conveyed  back  to  Julia  Fuson  out  of  the  first 
three  tracts  65  acres,  including  the  dwelling 
house,  yard,  garden,  and  orchard.  On  No- 
vember 22,  1905,  Fuson  and  wife  and  R.  C. 
Ford  sued  D.  T.  Chestnut  in  the  same  court, 
cliarging  that  the  deed  previously  made  to 
Chestnut  by  them  was,  in  fact,  only  a  mort- 
gage given  to  secure  what  was  due  him  from 
Fuson,  and  praying  that  they  t>e  allowed  to 
redeem  the  land ;  also,  that  Julia  Fuson  had 
previously  secured  a  purchaser  for  the  land 
at  $8  per  acre,  and  that  Chestnut  refused  to 
accept  the  redemption  money  therefor.  On 
January  24,  1006,  Chestnut,  by  separate  an- 
swer, traversed  the  material  matter  of  the 
petition,  and  alleged  his  ownership  of  th< 
first  three  tracts  by  virtue  of  the  commis- 
sioner's deed,  and  the  other  three  tracts  by 
deed  from  Fuson  and  wife.  When  Chestnut  an- 
swered, J.  a  Hays,  George  W.  Tye,  and  8.  B. 
Dlshman,  on  their  Joint  petition,  were  made 
parties  to  the  action,  and  their  petition  made 
an  answer.  In  it  the  allegations  were  made 
that  James  M.  Hays  had  purchased  the  lands 
from  Chestnut  for  himself  and  George  W. 
Tye  on  April  25,  1905,  and  that  James  M. 
Hays  and  Tye  subsequently  sold  their  code- 
fendants,  J.  8.  Hays  and  8.  B.  Dlshman,  an 
interest  therein.    They  also  charged  Inability 


on  the  part  of  the  Fusons  to  make  a  good  title 
to  all  the  land,  and  aveihred  that  they  were 
ready  to  pay  the  balance  of  the  purchase 
money  going  to  the  Fusons  when  the  latter 
perfected  the  title  to  the  land.  They  further 
alleged  their  ownership  of  ilie  unpaid  bal- 
ance of  the  Chestnut  $068.55  judgment, 
amounting  to  $62.  A  reply  to  each  answer 
was  filed  by  appellants.  The  lower  court 
dismissed  the  petition  of  the  Fusons,  and 
further'  adjudged  that  the  amount  Julia 
Fuson  was  entitled  to  receive  from  the  said 
Hays  and  Tye  was  a  balance  of  said  pur- 
chase money  for  the  425  acres  at  $8  per  acre, 
or  the  sum  of  $1,546,  with  Interest  from 
March  4,  1905,  until  paid;  but  provided  in 
the  Judgment  that  the  said  Hays  and  Tye 
should  not  be  required  to  pay  Julia  Fuson 
any  part  of  said  sum  until  the  said  Julia 
Fuson  should  deliver  to  said  James  M.  Hays 
all  title  and  papers — recorded  or  unrecorded 
— in  her  possession  relating  to  said  land. 
The  Judgment  further  provided  that  as  It  ap- 
peared that  the  title  to  a  portion  of  the  land, 
consisting  of  about  80  acres,  was  defective, 
Hays  and  Tye  could  withhold  the  payment  to 
said  Julia  Fuson  of  the  sum  of  $6^  out  of 
the  purchase  money  going  to  her  until  fur- 
ther order  of  the  court,  and  gave  the  Fusons 
until  the  next  term  of  court  to  exhibit  the 
title  under  which  they  held  said  land.  The 
Judgment  also  directed  that,  before  paying 
any  of  the  money  to  the  Fusons,  they  should 
tender  a  deed  releasing  all  Uens  on  said 
land. 

Appellants  contend  that  the  transaction 
of  March  4,  1905,  resulting  in  the  written 
agreement  and  deed,  constituted  one  transac- 
tion and  a  mortgage ;  that  there  was  no  val- 
id sale  or  deed  from  Chestnut  to  James  M. 
Hays;  that  James  M.  Hays  purchased  the 
property  with  full  knowledge  of  all  the  facts 
in  the  case;  and  that  said  agreement  and 
deed  were  only  a  mortgage,  and  that  the 
contract  and  deed  between  Chestnut  and 
James  M.  Hays  should  be  rescinded.  It  ap- 
pears that  James  M.  Hays  received  from 
Chestnut  the  following  title  bond:  "This 
writing  wltnesseth:  That  I  have  this  day 
sold  to  J.  M.  Hays  all  the  land  conveyed  to 
me  from  Julia  Fnson  and  S.  8.  Fuson  at  the 
price  of  eight  ($8.00)  dollars  per  acre,  to  be 
paid  when  title  is  perfected  and  deed  execut- 
ed. This  April  25th,  1905.  [Signed]  D.  T. 
Chestnut."  After  this  Hays  and  Tye  had 
the  land  surveyed,  and  Fuson  helped  them 
to  locate  and  survey  the  fourth,  fifth,  and 
sixth  tracts  of  land.  On  October  2,  1905, 
Chestnut  and  wife  conveyed  all  the  land  to 
James  M.  Hays,  and  reserved  a  lien  in  favor 
of  Julia  Fuson  for  the  balance  of  $1,485.30. 
This  deed  was  a  special  warranty  deed. 

The  first  question  to  be  determined  Is: 
Did  the  agreement  and  deed  between  Fuson 
and  wife  and  D.  T.  Chestnut  constitute  only 
a  mortgage?  The  law  Is  well  settled  that  a 
deed  absolute  upon  Its  face  may  be  shown  to 
be  a  mortgage;    and  especially  Is  this  the 
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case  wbere  there  is  a  contemporaneous  writ- 
ten agreement  showing  that  the  purpose  of 
the  deed  was  merely  to  secure  the  vendee  in 
the  payment  of  a  debt  due  him  from  the 
vendor.  Ogden  v.  Grant,  6  Dana,  473.  At 
the  time  of  the  malclng  of  the  agreement 
and  deed  in  question  Chestnut  had  obtained 
title  to  three  of  the  tracts  of  land  by  com- 
missioner's deed.  Julia  Fuson  was  attempt- 
ing to  have  this  conveyance  set  aside.  Chest- 
nut and  Sutton  were  also  trying  to  subject 
the  remainder  of  the  land  to  the  payment  of 
a  debt  for  |500.  It  is  evident,  then,  that 
the  deed  from  the  Fusons  to  Cliestnut  was 
made  for  the  purpose  of  adjusting  and  set- 
tling their  conflicting  claims  to  the  land  In 
question.  By  the  provisions  of  the  deed 
Chestnut  was  to  have  the  first  $1,800,  with 
Interest  from  March  4,  1005.  Julia  Fuson 
was  then  to  have  a  Mice  sum,  with  interest 
from  the  same  date.  Any  additional  pur- 
chase money  after  the  payment  of  these 
sums  to  Chestnut  and  Fuson  was  to  be  equal- 
ly divided  between  them.  At  the  same  time 
Chestnut  and  wife  conveyed  to  Julia  Fuson 
a  tract  of  66  acres  containing  the  dwelling 
house,  garden,  etc.  It  is  manifest  then,  that 
the  deed  and  contract  constituted  something 
more  than  a  mere  mortgage.  They  were  exe- 
cuted for  the  purpose  of  settling  all  the  con- 
flicting claims  between  the  parties  thereto. 
The  deed  gave  to  Chestnut,  not  only  an  In- 
terest In  the  land  suflScient  to  pay  his  debt, 
but  also  one-half  of  the  purchase  money  after 
his  debt  had  been  paid,  and  a  like  sum  had 
been  paid  to  Julia  Fuson.  The  effect  of  the 
deed  was  to  vest  in  him  all  the  title  that  the 
Fusons  had,  with  full  power  and  authority 
to  sell  the  land  according  to  the  terms  and 
provisions  of  the  contract  and  deed. 

It  is  sought  to  discredit  the  title  ttond  from 
Chestnut  to  Hays  on  the  ground  that  Hays 
was  Chestnut's  scm-in-law,  and  that  the  said 
title  bond  as  a  matter  of  fact  was  never 
executed.  Hays  and  Chestnut  lM>th  swear 
it  was  executed,  and  executed  at  the  time 
therein  set  forth.  In  the  face  of  their  posi- 
tive evidence  upon  this  question,  we  are  un- 
able to  say  that  the  title  bond  was  not  exe- 
cuted upon  the  ground  of  suspicion  alone, 
rnder  the  deed  Chestnut  had  the  right  to 


sell  the  land  within  one  year  at  a  price  of 
not  less  than  ^  per  acre.  The  evidence  con- 
clusively shows,  we  think,  that  the  sale 
from  Chestnut  to  James  M.  Hays  was  made 
within  one  year,  as  required  by  the  contract 
and  deed,  and  at  the  price  of  (8  per  acre. 
Under  the  circumstances,  then,  we  are  of 
opinion  tiiat  the  sale  from  Chestnut  to  Hays 
was  valid. 

It  appears,  however,  that,  although  by  the 
terms  of  the  title  bond  the  purchase  price 
was  to  be  paid  when  the  title  was  perfected. 
James  M.  Hays  thereafter  accepted  special 
warranty  deed  from  Chestnut  and  wife  to 
the  land  in  question,  and  this  deed  contained 
no  provision  in  regard  to  perfecting  the  title. 
The  effect  of  the  special  warranty  was  sim- 
ply to  warrant  the  title  against  D.  T.  Chest- 
nut and  those  claiming  under  him.  We  are 
therefore  of  opinion  that  the  title  bond  was 
merged  into  the  deed,  and  the  latter  now  con- 
stitutes the  sole  agreement  between  Chest- 
nut and  Hays.  That  being  the  case,  Hays. 
Tye  and  the  others  will  not  be  permitted 
to  hold  the  land,  and  at  the  same  time  refuse 
to  pay  for  it 

The  Judgment  Is  therefore  erroneous  in 
provldhig  that  a  part  of  the  purcliase  money 
due  Julia  Fuson  should  not  be  i>aid  until  she 
delivered  to  James  M.  Hays  all  title  papers — 
recorded  or  unrecorded — in  her  ixmsession. 
If,  as  a  matter  of  fact  she  has  such  papers 
in  her  possession,  their  production  can  be  en- 
forced by  rule,  and  not  by  making  their  pro- 
duction a  condition  precedent  to  the  payment 
of  the  purchase  money.  The  Judgment  Is  al- 
so erroneous  in  directing  ttut  the  sum  of 
$040  of  the  purchase  money  due  Julia  Fu- 
son be  not  paid  until  the  perfecting  of  the 
title  to  the  80  acres  referred  to  In  the  Judg- 
ment The  deed  from  Chestnut  to  Hays  con- 
tains only  a  covenant  of  special  warranty. 
This  covenant  could  not,  and  did  not  Impose 
upon  the  Fusons  the  duty  of  perfecting  the 
title  to  the  laud  in  questl<Hi.  Ttej  are  enti- 
tled to  their  portion  of  the  purchase  money 
at  all  events. 

For  the  reasons  given,  the  Judgment  is 
reversed  and  cause  remanded,  with  direc- 
tions to  the  trial  court  to  enter  Judgment  in 
conformity  with  this  opinion. 


Digitized  by 


Google 


Arfc) 


MEUOBAN'DUU  DECISIONS. 


1195 


MEMORANDUM  DECISIONS. 


AUAMS  T.  INCORPORATED  TOWN  OF 
OZAKK.  (Supreme  Court  of  Arkansas.  Dec. 
10,  1006.)  Appeal  from  Franklin  Chancery 
Coart;   Jeremiah  O'.  Wallace,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion of  appellant. 


AI>LE\  et  al.  v.  A.  F.  COOK  LAND  &  TIM- 
BER CO.  et  al.  (Supreme  Court  of  Arkansas. 
Oct.  7,  1907.)  Appeal  from  Chicot  Chancery 
Court;    Marcus  L.  Hawkins,  Chancellor. 

PER  CURIAM.  Compromised,  and  appeal 
and  cross-appeal  dismissed. 

ARKANSAS  CENT.  R.  CO.  et  al.  ▼. 
BROWN  et  al.  (Supreme  Court  of  Arkansas. 
Dec.  3.  1906.)  Appeal  from  Circuit  Court, 
Sebastian  County;    Styles  T.  Rowe,  Judge. 

PER  CURIAM.  Affirmed  for  noncomplianca 
with  rule  9. 


ARKANSAS,  L.  &  O.  RY.  CO.  ▼.  BAIRD. 
(Supreme  Court  of  Arkansa.s.  Dec.  30,  1907.) 
Appeal  from  Circuit  Court,  Ashley  County; 
Henry  W.  Wells,  Judge. 

PER  CURIAM.    Affirmed  under  rule  7. 


ATKINS  r.  ROOKER  et  al.  (Supreme 
Court  of  Arkansas.  Jan.  21.  1907.)  Appeal 
from  Circuit  Court,  Pulaski  County;  Edward 
W.  Winfield.  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  v. 


BAIN  et  al.  y.  AMERICAN  FREEHOLD 
LAND  MORTG.  CO.  OP  IX)NDON,  Limited. 
(Supreme  Court  of  Arkansas.  Dec.  23,  1907.) 
Appeal  from  Ashley  Chancery  Court;  James  G. 
Norman,   Chancellor. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


BANK  OF  HOPE  v.  BROOKS  et  al.  (Su- 
preme Court  of  Arkansas.  Nov.  2.'>,  1907.)  Ap- 
peal from  Circuit  Court,  Hempstead  County; 
Jacob  M.  Carter,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


CAOLE  T.  GRAY.  (Supreme  Court  of  Ar- 
kansas. Dec.  23,  1907.)  Appeal  from  Pulaski 
Chancery  Court;    Jesse  C.  Hart,  Chancellor. 

PER  (7URIAM.  Affirmed  as  a  delay  case, 
without  penalty. 


CAPITAL  FIBB  INS.  CO.  r.  WALLACE. 
(Supreme  Court  of  Arkansas.  Jan.  14,  1007.) 
Appeal  from  Circuit  Court,  Pulaski  County; 
Robert  J.  Lea,  Judge. 

PER   CURIAM, 
misaed. 


Settled,  and  appeal  dU- 


CHICAGO,  B.  L  &  P.  RY.  CO.  r.  HAT- 
FIELD. (Supreme  Court  of  Arkansas.  Oct. 
14.  1907.)  Appeal  from  Circuit  Court,  Saline 
County;    W.  H.  Evans,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed under  stipulation  of  counsel. 


CHICAGO,  R.  I.  &  P.  BY.  Ca  r.  ROBIN- 
SON. (Supreme  Court  of  Arkansas.  Jan.  28, 
1907.)  Appeal  from  Circuit  Court,  Pulaski 
County;   Edward  W.  Winfield,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed by  consent. 


CONGLETON  et  al.  ▼.  ROBINS  et  al.  (Su- 
preme Court  of  Arkansas.  Jan.  13,  1908.)  Ap- 
peal from  Montgomery  Chancery  Court;  Al- 
phonso  Curl,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


CONSOLIDATED  ANTHRACITE  COAL 
CO.  V.  NAEHSLE  et  al.  (Supreme  Court  of  Ar- 
kansas. Sept.  30,  1907.)  Appeal  from  Cir- 
cuit C!ourt,  Johnson  County;  Hugh  Basham, 
Judge. 

PER  CURIAM.  Appeal  dismissed  br  eon- 
sent 


COOPER  et  al.  t.  LITTLE  BAY  LUMBER 
00.  (Supreme  Court  of  Arkansas.  Jan.  7, 
1907.)  Appeal  from  Calhoun  Chancery  Court; 
E.  O.  Mahoney,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  0. 


GROSS  COUNTY  v.  GRAHAM  et  al.    (Su- 
preme (3ourt  of  Arkansas.    Oct  21,  1907.)    Ap- 
geal  from  Circuit  Court,  Cross  County;  Frank 
mith.  Judge. 

PER  CURIAM.    Appeal  dismissed  for  non- 
compliance with  rule  9. 


DILLARD  et  al.  T.  POPE.  (Sapreme  Court 
of  Arkansas.  Dec  24,  1006.)  Appeal  from 
Hempstead  Chancery  Court;  James  U.  Shaver, 
Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion. 


DISMUKES  et  al.  v.  FLETCHER  et  al. 
(Supreme  Court  of  Arkansas.  Jan.  28,  1907.) 
Appeal  from  Lonoke  Chancery  Court;  Jesse 
C.  Hart,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


DRAIN  T.  BIRD.  (Supreme  Court  of  Ai^ 
kansas.  Dec.  24,  1906.)  Appeal  from  Circuit 
Court,  Madison  County;   J.  S.  Maples,  Judge. 

PER  CURIAM.  Affirmed  as  a  delay  case, 
with  penalty. 


DUNBAR  V.  DILDAY.  (Supreme  Court  of 
Arkansas.  Dec.  9,  1907.)  Appeal  from  Circuit 
C!ourt,  Logan  Cbunty;  Jeptha  H.  Evans,  Judge. 

PER  CURIAM.  Affirmed  as  a  delaiy  case, 
without  penalty. 


DYKE  BROS.  T.  KNIGHT  et  al.    (Supreme 
Court  of  Arkansas.     Feb.  11,  1907.)     Appeal 
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from  Circuit  Court,  Polk  Coanty;    James  S. 
Steel,  Judge. 

PER  CURIAM.    Advanced  and  affirmed  for 
failure  to  file  bill  of  exception*  within  the  time 
'  allowed  by  tlte  lower  court. 


FIRST  NAT.  BANK  OF  CORNING  t. 
MARDIS  et  al.  (Supreme  Court  of  Arkansas. 
Jan.  28,  1907.)  Appeal  from  Circuit  Court, 
Clay  County;    Allen  Hughes,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


FIX  et  al.  ▼.  HOSKINS.  (Supreme  Court 
of  Arkansas.  Oct  7,  1907.)  Appeal  from  Cir- 
cuit Court,  Pulaski  County,  First  Division; 
Robert  J.  Lea,  Judge. 

PER  CURIAM.  Advanced  and  affirmed  as 
a  delay  case,  with  penalty. 


FRENCH  T.  COLE.  (Supreme  Court  of  Ar- 
kansas. Jan.  28,  1907.)  Appeal  from  Fulton 
Chancery  Court;  George  T.  Humphries,  Chan- 
cellor. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


GIBSON  V.  STATEL  (Supreme  Court  of 
Arkansas.  Sept  30,  1907.)  Appeal  from  Cir- 
cuit Court,  Lawrence  County;  Frederick  D. 
Fulkerson,   Judge. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion. 


GREEN  T.  MURPHY.  (Supreme  Court  of 
Arkansas.  Nov.  18,  1907.)  Appeal  from  Cir- 
cuit Court,  Logan  County,  Southern  District; 
Jeptha  H.  Evans.  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


GUNTHER  COAL  CO.  v.  ORME.  (Supreme 
Court  of  Arkansas.  Dec.  10,  1906.)  Appeal 
from  Circuit  Court,  Sebastian  County;  Styles 
T.  Rowe,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


GUNTHER  COAL  CO.  v.  WEAVER.  (Su- 
preme Court  of  Arkansas.  Dec.  10,  1906.)  Ap- 
peal from  Circuit  Court,  Sebastian  County ; 
Styles  T.  Rowe,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


HANSON  V.  CONNERT.  (Supreme  Court 
of  Arkansas.  Oct  7,  1907.)  Appeal  from  Cir- 
cuit CJourt,  La  Fayette  County ;  Charles  W. 
Smith,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


HENDERSON  t.  JONES  et  al.  (Supreme 
Court  of  Arkansas.  Jan.  28,  19O70I  Appeal 
from  Clark  Chancery  Court;  James  D.  Shaver, 
Chancellor. 

PESt  CURIAM.  Settled,  and  appeal  dismiss- 
ed by  consent 


HENRT  ▼.  STATE.  (Supreme  Court  of 
Arkansas.  Dec.  10,  1906.).  Appeal  from  Cir- 
cuit Court,  Howard  County;  James  S.  Steel, 
Judge. 

PER  CURIAM.  Affirmed  on  motion  of  the 
Attorney  General. 


HIGGINBOTHAM  v.  AMES.  (Supreme 
Court  of  Arkansas.  Nov.  4,  1907.)  Appeal 
from  Circuit  Court,  &aighead  County;  Frank 
Smith,  Judge. 

PER  CURIAM.  Affirmed,  with  10  per  cent 
penalty,  as  a  delay  case. 


HOT  SPRINGS  ST.  R.  CO.  r.  CLARDT. 
(Supreme  Court  of  Arkansas.  Feb.  4.  1907.) 
Appeal  from  Circuit  Court  Garland  County ; 
A.  M.  Duffie,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


JACKSON  V.  CHEATHAM.  (Supreme 
Court  of  Arkansas.  Oct  28,  1907.)  Appeal 
from  Circuit  Court  Polk  County:  James  &. 
Steel,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


JOHNSON  V.  STATa  (Supreme  Court  of 
Arkansas.  Dec.  10,  1906.)  Appeal  from  Cir- 
cuit Court  Howard  County ;  James  S.  Steel, 
Judge. 

PER  CURIAM.  Affirmed  on  motion  of  the 
Attorney  General. 


KLONDIKE  LUMBER  CO.  t.  BES^DER 
WAGON  CO.  et  al.  (Supreme  Court  of  Ar- 
kansas. Jan.  14,  1907.)  Appeal  from  Little 
River  Chancery  Court;  James  D.  Shaver, 
Chancellor. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


McCLAIN  v.  STATE.  (Supreme  Court  of 
Arkansas.  Nov.  25,  1907.)  Appeal  from  Cir- 
cuit Court,  Clark  Ck>unty:  Jacob  M.  C!art«r, 
Judge. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion of  the  Attorney  General. 


MARSHALL  v.  PIGG  et  al.  (Supreme 
CV>urt  of  Arkansas.  Nov.  11,  1907.)  Appeal 
from  Circuit  Court,  Johnson  County ;  Hldward 
W.   Winfield,   Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


MUSTAIN  T.  TINDELU  (Supreme  Court 
of  Arkansas,  Oct.  14,  19(^.)  Appeal  from 
Circuit  Court,  Crawford  C!oanty ;  Jeptha  H. 
Evans,  Judge. 

PER  CURIAM.  Affirmed,  with  penalty,  un- 
der rule  7. 


O'GUIN  v.  O'GUIN.  (Supreme  Court  of 
Arkansas.  Dec.  16,  1907.)  Appeal  from  Union 
Chancery  Court;    EL  O.  Mahoney,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


PINE  BLUFF  &  W.  R.  CO.  t.  SWOFFORD 

et  al.  (Supreme  Court  of  Arkansas.  Jan.  20, 
1908.)  Appeal  from  Circuit  Court  Grant 
County;    W.  H.  Evans,  Judge. 

PER   CURIAM.      Settled,   and   appeal    dis- 
missed. 


PIPPIN  V.  HORTON  et  al.    (Supreme  Court 
of  Arkansas.    Dec  9,  1907.)    Appeal  from  St. 
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Francis  Chancery  Court,  Eldward   D.  Robert- 
son,  Chancellor. 

PER  CURIAM.     Appeal  dismissed  for  non- 
compliance with  rale  9. 


ROSE  V.  ST.  LOUIS,  I.  M.  ft  S.  RT.  CO. 
(Supreme  Court  of  Arkansas.  Dec.  10,  1906.) 
Appeal  from  Circuit  Court,  Pope  County  ;  Wm. 
L.  Moose,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed 


ST.  I-OUIS,  I.  M.  ft  S.  BY.  CO.  t.  HERID. 
(Supreme  Ourt  of  Arkansas.  March  2,  190S.) 
Appeal  from  Circuit  Court,  Pope  Ck>onty ; 
Hugh  Basham,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rale  9. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CX).  r.  HOPE. 
(Supreme  Ck>urt  of  Arkansas.  Sept.  30,  1907.) 
Appeal  from  Circuit  Court,  Miller  0>unty ;  Ja- 
cob M.  (barter.  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


ST.  LOUIS,  L  M.  ft  S.  RT.  CO.  t.  NEL- 
SON et  al.  (Supreme  Court  of  Arkansas.  Nov. 
11,  1907.)  Appeal  from  Circuit  Court,  Craw- 
ford County;    Jeptha  H.  Evans,  Judge. 

PER  CURIAM.  Settied,  and  appeal  dis- 
missed. 


ST.  LOUIS,  I.  M.  A  3.  BY.  CO.  v.  PRINCE. 
(Supreme  Court  of  Arkansas.  Feb.  3,  1908.) 
Appeal  from  Circuit  C!ourt,  Faulkner  County; 
Eugene  Lankford,  Judge. 

PER  CURIAM.  Remittitur  by  appellee,  and 
judgment  of  lower  court  affirmed  for  remain- 
der by  consent 

ST.  LOUIS,  X.  M.  ft  S.  RY.  CO.  v.  RBIN- 
HARDT.  (Supreme  Court  of  Arkansas.  Nov. 
ll,  1907.)  Appeal  from  Circuit  Court.  Craw- 
ford (jounty:    Jeptha   H.   Evans,   Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


ST.  LOUIS,  I.  M.  ft  S.  BY.  CO.  v.  VINSON. 
(Supreme  Ourt  of  Arkansas.  Jan.  28.  1907.) 
App^  from  Circuit  Court,  Chicot  County ; 
Zachariah  T.  Wood,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dismiss- 
ed by  consent. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  ▼. 
BENNETT  et  al.  (Supreme  Court  of  Arkan- 
sas. Dec.  10,  1906.)  Appeal  from  Circuit 
Court.  Arkansas  County ;  Geo.  M.  Chapline, 
Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


SALINE  COUNTY  BANK  v.  NEW  YORK 
LIFE  INS.  CO.  (Supreme  Court  of  Arkansas. 
Dec.  10,  1907.)  Appeal  from  Saline  Chancery 
Court ;    Alphonso   Curl,   Chancellor. 

PEB  CURIAM.  Settled,  and  appeal  dis- 
missed. 


SHULTZ  et  al.  v.  WATTENB.\'R6ER  et  at. 
(Supreme  0>nrt  of  Arkansas.  Jan.  13,  1908.) 
Appeal  from  Montgomery  Chancery  CJourt;  Al- 
phonso Curl,  Chancellor. 

PER  CURIAM.  Affirmed  for  noncompliance 
with  rule  9. 


SPELLMAN  et  al.  v.  LUNDEB  CHAPMAN 
ft  (X).  et  al.  (Supreme  Court  of  Arkansas. 
Oct.  21,  19070  Appeal  from  Cleburne  Chan- 
cery Court;    (ieo.  T.  Humphries,  Chancellor. 

PER  CURIAM.  Anpeal  dismissed  for  non- 
compliance with  rule  9. 


STARNES  V.  STATE.  (Supreme  Court  of 
Arkansas.  Oct  7,  1907.)  Appeal  from  Circuit 
Court  Jackson  County;  Frederick  D.  Fulker- 
son.  Judge. 

PEB  CUBIAM.    Appeal  dismissed  on  motion. 


STBOUP  V.  WATKINS  LAUNDRY  MA- 
CHINERY CO.  (Supreme  Court  of  Arkansas. 
Oct.  21,  1907.)  Appeal  from  Circuit  Court 
Logan  County,  Northern  District;  Jeptha  H. 
Evans,  Judge. 

PEB  CURIAM.  Affirmed  for  noncompliance 
with  rule  9. 


STURDIVANT  v.  REESE.  (Supreme  Ck>urt 
of  Arkansas.  Feb.  3,  1906.)  Appeal  from 
Howard  Chancery  Court;  James  D.  Shaver, 
Chancellor. 

PEB  CUBIAM.  Affirmed  as  a  delay  case, 
without  penalty. 


WATSON  V.  FAVEBS  et  al.  (Supreme 
Court  of  Arkansas.  Nov.  25,  1907.)  Appeal 
from  Circuit  C!oart  Grant  Oiunty ;  Alexander 
M.  Duffie,  Judge. 

PEB  CUBIAM.  Dismissed  under  stipula- 
tions of  counsel. 


WESTIN6HOUSE,  CHUBCH,  KEBB  ft 
CO.  V.  FEBBILL.  (Supreme  C!oart  of  Arkan- 
sas. Jan.  7,  1907.)  Appeal  from  Circuit  Court, 
Pulaski  County;    Edward  D.   WinSeld,  Judge. 

PEB  (TUBIAM.  Settled,  and  appeal  dis- 
missed. 


WHEELEB  V.  LA  COTTS.  (Supreme  Court 
of  Arkansas.  Deo.  16,  1907.)  Appeal  from  Ar- 
kansas Chancery  Court ;  John  M.  Elliott  Chan- 
cellor. 

PEB  CUBIAM.  Affirmed  for  noncompliance 
with  rule  9,  and  cross-appeal  dismissed  for  same 
cause. 


YOUNG  et  al.  v.  SHAW.  (Supreme  Court  of 
Arkansas.  Jan.  14,  1907.)  Appeal  from  Cir- 
cuit Court  Sebastian  County ;  Styles  T.  Rowe, 
Judge. 

PER  CURIAM.     Affirmed  by  consent 


DAVIDSON  et  al.  v.  GALVESTON.  H.  ft 

S.  A.  RY.  CO.  et  al.  (Supreme  Court  of  Texas. 
May  6.  1908.)  Error  to  Court  of  Civil  Appeals 
of  Third  Supreme  Judicial  District.  Actions 
by  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  and  others,  and  by  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas  and  others,  and  by  the  Gulf,  Colorado 
ft  Santa  F6  Railway  Coinpany  and  others,  and 
by  the  International  ft  Great  Northern  Bail- 
road  Company,  and  by  the  St  Louis  Southwest- 
em  Bailway  (jompany  of  Texas  against  B.  V. 
Davidson  and  others.  From  judgments  in  favor 
of  defendants,  plaintiffs  appealed  to  the  Court 
of  Civil  Appeals,  which  reversed  the  judgments 
fflS  S.  W.  436).  and  defendants  bring  error. 
Judgments  of  Court  of  Civil  Appeals  reversed, 
and  judgments  of  district  court  affirmed.  B.  V. 
Davidson,  Atty.  Gen.,  and  Wm.  E.  Hawkins, 
Asst.  Atty.  Gen.,  for  plaintiffs  in  error.  Baker, 
Botts,  Parker  ft  Garwood  and  N,  A.  Stedman, 
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for  defendants  in  error  Galveston.  H.  &  S.  A. 
Ry.  Co.  and  other*.  T.  S.  Miller  A.  N.  A.  Sted- 
man,  for  defendant  in  error  Missouri,  'K.  &  T. 
Ry.  Co.  of  Texas.  J.  W.  Terry  &  N.  A.  Stedman, 
for  defendants  in  error  the  Oulf,  C.  &  S.  F. 
Ry.  Co.  and  others.  N.  A,  Stedman.  for  de- 
fendant in  error  International  &  G.  N.  R.  R. 
Co.  E.  B.  Perking  and  N.  A.  Stedman,  for 
defendant  in  error  St.  Loaia  Sonthwestem  Ry. 
Co.  of  Texas. 

GAINES,  C.  J.  The  above  styled  cases  in- 
volved the  same  questions  which  were  decided 
in  the  case  of  Jno.  W.  Stephens  et  al  v.  Texas 
&  Pacific  Railway  Co.  (decided  by  this  court  on 
November  7,  19d6),  97  S.  W.  309.  That  case 
was  argued  orally,  and  it  was  understood  that 
the  argument  applied  to  the  present  cases.  B'or 
the  reasons  given  in  the  opinion  in  that  case, 
in  the  foregoing  cases  the  judgments  of  the 
Cour^  of  Civil  Appeals  are  reversed,  and  judg- 
ments of  the  district  court  affirmed. 


ADAMS  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  April  15.  1008.)  Appeal  from 
District  Court,  Williamson  County;  Chas.  A. 
Wilcox,  Judge.  Morris  Adams  was  convicted 
of  perjury,  and  appeals.  Affirmed.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  state  penitentiary. 
We  find  no  bills  of  exceptions  in  the  record. 
The  only  ground  in  the  motion  for  new  trial  is 
that  the  evidence  is  insufficient  to  support  the 
verdict.  l%e  indictment  is  in  proper  form,  the 
charge  is  a  proper  presentation  of  the  law  ap- 
plicable to  tne  facts,  and  the  evidence  clearly 
supports  the  verdict.  The  judgment  is  there- 
fore in  all  things  affirmed. 


BATTERTON  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  March  20,  1908.1  Ap- 
peal from  Grayson  County  Court;  J.  W.  Has- 
sell.  Judge.  Jim  Batterton  was  convicted  of 
violating  the  local  option  law,  and  appeals. 
Affirmed.  P.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 

.  DAVIDSON.  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  his  punish- 
ment being  assessed  at  a  fine  of  $100  and  60 
days'  confinement  in  the  county  jail.  In  the 
absence  of  statement  of  facts  or  bills  of  excep- 
tion, neither  of  which  is  contained  in  the  record, 
there  is  no  qnestion  upon  which  a  revision  can 
be  had;  and  the  judgment  is  therefore  affirmed. 


BAGLEY  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  April  15,  1906.)  Appeal 
from  District  Court,  Grayson  County;  J.  M. 
Pearson,  Judge.  Bob  Bagley  appeals  from  a 
conviction.  Affirmed.  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  a  horse,  and  his  punishment  assess- 
ed at  foar  years'  confinement  in  the  state  pen- 
itentiary. We  find  in  this  record  neither  a 
statement  of  facts  nor  bills  of  exceptions. 
There  being  no  error  requiring  a  reversal  of  the 
case,  the  judgment  is  amrmed. 


BRYANT  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  April  16,  1908.)  Appeal 
from  District  Court,  Marion  County;  P.  A. 
Turner,  Judge.  Frank  Bryant  was  convicted 
of  assanlt  with  intent  to  murder,  and  appeals. 
Affirmed.  T.  D.  Powell  and  J.  M.  Singleton, 
for  appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of  as- 
sault with  intent  to  murder,  and  his  punishment 
assessed  at  five  years'  confinement  in  the  peni- 
tentiary.   There  is  but  one  question  raised  in 


this  case;  that  is,  the  sufficiency  of  the  testi- 
mony. After  a  very  careful  reading  of  same, 
we  think  it  amply  supports  the  verdict,  and 
the  judgment  is  in  all  things  affirmed. 


JORDAN  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  April  15,  1906.)  Appeal 
from  District  Court,  Williamson  County;  Chas. 
A.  Wilcox,  Judge.  Ben  Jordan  was  convicted 
of  assault  with  intent  to  murder,  and  appeals. 
Affirmed.  F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  his  punish- 
ment assessed  at  five  years'  confinement  in  the 
penitentiary.  There  are  no  bills  of  exception 
nor  statement  of  facts  in  the  record.  The  in- 
dictment is  good;   and  the  judgment  is  affirmed. 


LOCKHART  v.  STATBl.  (Court  of  Oim- 
tnal  Appeals  of  Texas.  March  18,  1906.)  Ap- 
peal from  Baylor  County  Court;  B.  F.  Bow- 
man, Jndge.  Rich  Lockhart  was  convicted  of 
unlawfully  carrring  a  pistol,  and  appeals.  Af- 
firmed. F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punishment 
assessed  at  a  fine  of  $100.  We  find  neither 
statement  of  facts  nor  bill  of  exceptions  in  the. 
record.  The  indictment  is  sufficient.  Finding 
no  error  in  the  record,  the  judgment  is  af- 
firmed. 


Ex  parte  MILLER.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  11,  190&)  Appeal 
from  District  Court,  El  Paso  County;  James 
R.  Harper,  Judge.  Habeas  corpus  by  Max 
Miller  to  obtain  bail,  which  being  refused  he 
appeals.  Reversed,  and  bail  granted.  M.  W. 
Stanton,  Frank  G.  Morris,  and  Muse  &  Al- 
len, for  appellant.  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Relator  resorted  to  a 
writ  of  habeas  corpus  for  the  purpose  of  ob- 
taining bail,  which  beinj;  refused  this  appeal 
was  prosecuted.  The  evidence  is  rather  volo- 
minous,  and  is  identical  with  that  l>efore  the 
court  in  the  same  case  reported  in  lOS  S.  W. 
502.  Following  the  well-known  rule  of  this 
court  in  cases  of  this  character,  we  will  not 
discuss  the  facts,  but  are  of  opinion  there  was 
error  in  refusing  bail.  The  judgment  is  re- 
versed and  bail  is  granted  in  the  sum  of  $7,5001. 
The  officer  having  relator  in  charge  will  take 
the  bond  in  terms  of  the  law  for  the  above 
amount  upon  the  execution  of  which  bond  re- 
lator will  be  discharged  from  custody. 


QUINN  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  ll,  1906.)  Appeal  from 
Dallam  County  Court;  J.  P.  Inman,  Judge. 
Jennie  Quinn  was  convicted  of  adultery,  and 
she  appeals.  Reversed  and  remanded.  Reese 
Tatum  and  D.  B.  Hill,  for  appellant  F.  3. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
adultery;  the  punishment  assessed  being  a  fine 
of  $100.  The  first  appeal  in  this  case  will  be 
found  on  page  248  of  101  S.  W.  A  careful  re- 
view of  the  record  on  this  appeal  compared  with 
that  on  the  former  appeal  shows  in  many  re- 
spects the  same  questions  arose  with  the  same 
character  of  ruling  as  in  the  former  record. 
There  are  some  35  or  40  bills  of  exceptions,  be- 
sides other  questions  suggested  for  reversal  in 
the  motion  for  a  new  tnaL  Many  of  (lie  bills 
of  exceptions  on  this  appeal  as  on  the  former 
present  alleged  erroneous  rulings  of  the  court 
in  the  admissions  of  hearsay  testimony,  which 
is  entirely  foreign  to  the  case  and  prejudicial, 
and  held  erroneous  on  former  appeals.  The  case 
is  scarcely  as  strongly  put  for  the  state  on  the 
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facta  aa  on  the  former  appeal.  The  same  qnes- 
tion  with  regard  to  the  introduction  of  letters 
arose  in  this  case  aa  on  the  former  appeal.  We 
deem  it  mmecesaary  to  go  into  any  discussion  of 
these  Tarious  bills  of  exceptions,  in  the  light  of 
the  former  decision.  The  iudgment  is  reversed, 
and  the  canse  ia  remanded. 


SMITH  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  18,  1908.)  Appeal  from 
Criminal  District  Court,  Dallas  County;  W. 
W.  Nelms,  Judge.  George  Smith  was  convict- 
ed of  burglary,  and  be  appeals.  Affirmed.  F. 
J.  McCord.  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  waa  convicted 
of  burglary,  the.  punishment  being  assessed  at 
two  years  confinement  in  the  penitentiary. 
There  ia  neither  bill  of  exceptions  nor  state- 
ment of  facts  in  the  record.  There  being  noth- 
ing calling  for  a  revision  of  any  supposed  errors 
occurring  on  the  trial,  the  judgment  ia  affirmed. 


SMITH  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  18,  1908.)  Appeal 
from  Criminal  District  Court.  Dallas  County; 
W.  W.  Nelms,  Judge.  George  Smith  was  con- 
victed of  burglary,  and  appeals.  Affirmed.  F. 
J.  McCord,  Aast.  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 
This  record  is  before  us  without  a  bill  of  excep- 
tions or  statement  of  facts.  The  charge  is 
such  as  would  apply  to  a  state  of  case  provable 
under  the  allegationa  of  the  indictment  There 
being  no  mattera  calling  for  a  revision,  the 
judgment  is  affirmed. 


THURMOND  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  March  11,  1906.  Re- 
hearing Denied.  April  15,  1908.)  Appeal  from 
Mitchell  County  Comt;  W.  B.  Crockett,  Judge. 
F.  G.  Thurmond  was  convicted  for  carrying 
a  pistol,  and  he  appeals.  Affirmed.  R,  G. 
Smith  and  L.  W.  Sandusky,  for  appellant.  F. 
J.  McCord.  Asat.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appelant  was  convicted  for 
carrying  a  pistol,  and  his  punishment  assessed 
at  a  fine  of  |100.  We  find  no  motion  for  a  new 
trial  and  no  bill  of  exceptions  in  the  record. 
The  evidence  is  sufficient  to  support  the  verdict, 
snd,  no  error  appearing  in  the  record,  the  judg- 
ment ia  affirmed. 


WELCH  v.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  18,  1908.)  Appeal  from 
Criminal  District  Court,  Dallas  County;  W. 
W.  Nelms,  Judge.  Tom  Welch  was  convicted 
of  theft,  and  he  appeals.  Affirmed.  F.  J.  Mc- 
Cord, Asst.  Atty.  Gen.,  for  the  Sute. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  theft;  his  punishment  being  assessed  at  two 
years'  confinement  in  the  penitentiary.  The 
record  is  before  us  without  a  bill  of  exceptions 
or  statement  of  facts.  In  the  absence  of  these, 
there  is  nothing  in  the  record  which  anthorizea 
a  consideration.    The  judgment  is  affirmed. 


EARLT,   FOSTER  A  CO.    t.  C.   I*   DIL- 
LARD  k  CO.    (Court  of  OvU  Appeala  of  Tex- 


as. March  4.  1906.  Rehearing  Denied  April 
15,  1908.)  Appeal  from  McLennan  Ounty 
Court:  J.  W.  Baker,  Judge.  Action  by  C.  L. 
DiUard  &  Co.  against  Earlv,  Foster  &  Co. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed.  Winter.  Winter  &  Winter, 
for  appellants.  Lane  &  Woods  and  A.  P.  Mc- 
CJormick,  for  appellees. 

KEY,  J.  This  case  originated  in  a  justice 
of  the  peace  court,  and  was  finally  tried  in  the 
county  court,  where  the  plaintiffs  obtained  a 
judgment  for  the  amount  sued  for,  and  the  de- 
fendants have  appealed.  It  is  a  .suit  for  damag- 
es on  account  of  inferior  quality  of  a  consign- 
ment of  potatoes  shipped  by  appellants  to  ap- 
pellees. The  first  asagnment  ot  error  relates 
to  the  action  of  the  court  in  not  sustaining  a 
special  exception  to  the  plaintiffs'  pleading,  or 
statement  of  their  cause  of  action.  "Ilie  plead- 
ing referred  to  was  in  part  oral,  and,  in  view 
of  the  fact  that  this  is  a  justice  court  case,  we 
are  of  opinion  that  the  assignment  under  con- 
sideration doaa  not  show  reversible  error.  The 
other  two  assignments  challenge  the  verdict  of 
the  jury,  and  contend  that  there  was  no  evi- 
dence to  support  a  finding  for  the  plaintiffs  for 
the  fnll  amount  of  damages  sued  for.  The 
writer  is  inclined  to  concur  with  appellants' 
contention,  but  the  other  members  of  the  court 
entertain  a  different  view,  and  are  of  the  opin- 
ion that  the  verdict  and  Judgment  are  support- 
ed by  testimony.  This  court  holds  that  no  re- 
versible error  has  been  pointed  out,  and  that  the 
judgment  should  be  affirmed.     Affirmed. 


TWADDELL  et  al.  v.  NATIONAL  CITY 
BANK  OF  WACO  et  al.  (Court  of  Civil  Ap- 
peals of  Texas.  March  18,  1908.  Rehearing 
Denied  May  6,  190&)  Appeal  from  McLennan 
County  Court;  J.  W.  Baker,  Judge.  Action 
by  the  National  City  Bank  of  Waco  against 
Otis  Twaddell  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed.  Sleep- 
er, Boynton  &  Kendall  and  Frank  T.  West,  for 
appellants.  W.  H.  Forrester  and  J.  W.  (Docke, 
for  appellees. 

KEY.  J.  The  National  City  Bank  of  Waco 
brought  this  suit  against  Otis  Twaddell,  Ben  F. 
Dancer.  N.  B.  Hill,%.  H.  Hill,  .T.  J.  Twaddell,  J. 
R..  Woodward,  Frank  T.  West,  J.  H.  Womack.  J. 
H.  Thompson,  E.  Kelner,  Ed.  L.  White,  and  R. 
H.  Twaddell.  The  suit  was  founded  upon  a 
note  for  $17.5,  executed  by  Otis  Twaddell  and 
the  defendant  Dancer,  ana  upon  a  contract  of 
guaranty  for  Otis  Twaddell  to  the  bank  for  $2,- 
000,  executed  by  the  other  defendants.  The 
trial  court  instructed  a  verdict  for  the  plain- 
tiffs against  all  of  the  defendants  for  the  amount 
of  the  note,  principal,  interest,  and  attorney's 
fees,  and  all  the  defendants  have  appealed,  ex- 
cept Dancer.  Since  the  appeal  was  perfected 
the  appellants  and  the  appellee  National  City 
Bank  of  Waco  have  filed  a  written  agreement 
in  this  court,  to  the  effect  that,  aa  between 
them,  the  judgment  may  be  affirmed.  That 
agreement  disposes  of  the  appeal.  Appellants' 
brief  presents  no  question  as  between  them  and 
their  codefendant  Dancer,  the  other  appellee, 
and,  having  agreed  that  the  judgment  should  be 
affirmed  as  between  them  and  the  bank,  the 
questions  presented  in  their  brief  are  by  reason 
of  said  agreement  rendered  abstract  and  imma- 
terial, and  therefore  they  will  not  be  decided. 
Judgment  affirmed. 
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ABANDONMENT. 

Of  homcBtead,  see  "Homestead,"  f  4. 
Of  relation  of  landlord  and  tenant,  see  "Land- 
lord and  Tenant,"  f  2. 
Of  wife,  see  "Hasband  and  Wife,"  |  1. 

ABATEMENT. 

Of  nnlaance,  aee  "Nuisance,"  1 1. 

Pleas  In  alMtement,  see  "Pleading,"  |  3. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  anotlier  action,  see  "Judg- 
ment," I  S. 
Pleas  m  abatement,  see  "Pleading,"  I  3. 
Substitution  of  parties,  see  "Parties,"  {  1. 

{1.     Deatli  of  party  aacl  reTiTal  of  mo- 
tlom. 

'Where  defendant  in  a  suit  to  recover  laud 
only  died  pendente  lite,  leaving  minor  heirs, 
tbe^  could  not  consent  to  an  order  of  revival, 
which  could  be  made  only  after  the  issuance  of 
summons  and  the  appointment  of  a  guardian 
under  Civ.  Code  Prac.  ii  501,  502.— Burchett 
▼.  Clarke  (Ky.)  888. 

Under  Cir.  Code  Prac  H  607,  608,  a  motion 
or  order  to  revive  a  suit  must  be  made  within 
12  months  after  it  could  have  been  first  made ; 
but,  if  the  motion  or  order  to  revive  is  made 
within  that  time,  the  actual  revival  may  be 
made  thereafter.— Burchett  v.  Clarke  (Ky.)  888. 

*Under  Civ.  Code  Prac.  |  606,  the  death  of  a 
defendant  in  an  action  to  recover  land  oqly 
immediately  abates  the  action,  but  does  not 
authorize  its  dismissal,  while  it  is  subject  to 
revival.— Burchett  v.  Clarke  (Ky.)  88a 

Both  at  common  law  and  under  Rev.  St. 
1899,  U  96,  97  (Ann.  St.  1906,  pp.  369.  870), 
an  action  for  personal  injuries  to  a  wife  alwtes 
on  her  death.— Elliott  v.  ECansas  City  (Mo.) 
627. 

The  Legislature,  in  view  of  the  Judicial  con- 
struction placed  upon  Rev.  St.  1899.  f{  2864, 
2866  (Ann.  St.  iSOiB,  pp.  1637-1644),  provid- 
ing for  recovery  for  wrongful  death,  held  not  to 
have  intended  in  the  enactment  of  the  fellow- 
servant  law  (Laws  1897,  p.  96)  that  the  right 
of  action  given  to  the  injured  person  should  be 
transmitted  to  his  representative  in  case  of  the 
injured  person's  death. — Strottman  ▼.  St.  Louis, 
I.  M.  *  S.  Ry.  Co.  (Mo.)  769. 

Section  2865,  Rev.  St  1899  (Ann.  St.  1906, 
p.  1644),  does  not  create  a  new  cause  of  action, 
but  simply  transmits  one  that  theretofore  ex- 
isted, and  would  have  ceased  to  exist  upon  the 
death  of  the  injured  party  but  for  its  provisions. 
—Strottman  v.  St.  Louis,  I.  M.  A  S.  Ry.  Co. 
(Mo.)  769. 

Where  a  statute  creates  a  new  right,  and  gives 
a  remedy  for  its  enforcement,  the  remedy  is  ex- 
clusive, and  hence  the  fellow-servant  act  of 
1887  (Laws  1897,  p.  96.  {  1),  giving  a  remedy 
to  as  injured  fellow  servant,  cannot  oe  enlarged 
to  confer  on  his  representatives  the  remedy  in 
event  of  his  death  from  the  injury.— Strottman 
~     "      ■     " ~      ~     (Mo 


ABDUCTION. 


See  "Seduction." 


ABETTORS. 


Criminal    responsibilit;. 


"Criminal   Law." 


V.  St.  Louis,  I.  M.  &  S. 


108  8.W.— 76 


Ry.  Co.  (Mo.)  768, 
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ABORTION. 

*In  a  prosecution  for  abortion,  evidence  held 
insufficient  to  connect  accused  with  the  offenae 
charged,  and  therefore  authorized  the  direction 
of  acquittal. — Commonwealth  v.  Murphy  (Ky.) 
353. 

ABSENCE. 

Suspension  ot  mnning  of  statute  of  limitatioa, 
see  "Ldmitatlon  of  Actions,"  {  2. 

ABSTRACT  INSTRUCTIONS. 

See  "Trial,"  f  10. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  i  6. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main," i!  2,  4. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
poratioos,"  |  8. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  |  1. 

Of  ofter  or  proposal,  see  "Contracts,"  1 1. 

ACCESSORIES. 

Criminal  responsibility,  see  "Criminal  Law," 
II. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  |  1. 

Cause  of  personal  injuries,  see  "Negligence,"  |  1. 

ACCIDENT  INSURANCE. 

See  "Insurance,"  H  6,  9. 

ACCOMPLICES. 

Criminal   responsibility,    see    "Criminal    Law," 

i  1* 
Testimony,  see  "Criminal  Law,"  {  14. 

ACCORD  AND  SATISFACTION. 

See  "(Tompoaitions  with  (Creditors";  "Compro- 
mise and  Settlement";  "Payment";  'rRe- 
lease." 

A  creditor's  agreement  to  accept  in  discharge 
of  a  debt  a  sum  less  than  the  amount  thereof 
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Md  void  for  want  of  cooBideration.— Hanson  t. 
Cnwford  (Mo.  App.)  98. 

ACCOUNT. 

Acconntins  by  executor  or  administrator,  we 

"Executors  and  Administrators."  j!  4. 
Accountiag  by  trustee,  see  "Trusts,"  |  2. 

ACKNOWLEDGMENT. 

Operation  and  eifect  of  admissions  as  evidence. 

see  "Criminal  Law,"  (  12;  "Evidence,"  i  5. 
Operation  and   effect  of  admissions  as  ground 

of  estoppel,  see  "Elstoppel,"  S  1. 

f   1.     TmUbs   aacl   oertlflcate. 

•A  defective  acknowledgment  to  a  plat  held 
cured  by  curative  acts  of  1893  (Acts  189-3.  p. 
303),  1895  (Acts  ISO:"),  p.  37),  1899  (Acts  lWt9. 
p.  107),  and  1901  (Acts  1901,  p.  79).— City  of 
Stuttsart  v.  John  (Ark.)  541. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Bar   by  former  adjudication,  see   "Judgment," 

Concealment  of  cause  of  action,  see  "Limitation 

of  Actions,"  i  2. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation   by  statute,  see  "Limitation  of  Ac- 
tions." 
Pendency  of  action,  see  "Lis  Pendens." 
Survival,  see  "Abatement  and  Revival,"  J  1. 

.-letion*  between  partiet  in  particular  relationt. 
See  "Master  and  Servant,"  SS  7-9. 
Co-tenants,  see  "Partition,"  }  1. 
Partners,  see  "Partnership,"  $  2. 

Actiont  hy  or  againtt  particular  cla»»e»  of 
pertonl. 

See  "Associations"  ;  "Carriers,"  51  2-8 ;  "Cor- 
porations," g  6;  "Husband  and  Wife."  i  1; 
"Insane  Persons,"  J  1 ;  "Master  and  Serv- 
ant," i  10:  "Municipal  Corporations,"  §  0: 
"Partnership."  S  3:  "Principal  and  Agent," 
§  2;    "Street  Railroads,"  S  1. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  {  2. 

Stockholders,  see  "Corporations,"  (  4. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," S  2. 

Particular  causet  or  groundt  of  action. 

See  "Bills  and  Notes,"  {  6 ;  "Death,"  i  1 ;  "In- 
surance," IS  9,  11 :  "Libel  and  Slander,"  |  3  ; 
"Negligence,"  §  3;  "Torts";  "Trespass"; 
"Trover  and  Conversion,"  {  1;  "Work  and 
Labor." 

Attachment  bond,  see  "Attachment,"  J  3. 

Breach  of  contract,  see  "Contracts."  f  5; 
"Sales,"  8J  7,  8;  "Vendor  and  Purchaser," 
§5. 

Breach  of  contract  for  removal  of  coal,  see 
"Mines  and  Minerals,"  §  1. 

Breach  of  covenant,  see  "Covenants,"  |  3. 

Breach  of  cropping  contract,  see  "Landlord  and 
Tenant,"  {  7. 

Breach  of  warranty,  see  "Sales."  {  8. 

Broker's  commissions,  see  "Brokers."  {  2, 

Death  caused  by  electricity,  see  "Electricity." 

Death  caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  §  1. 

Delay  in  delivery  of  telegram,  see  "Telegraphs 
and  Telephones,"  {  2. 

Delay  in  shipment,  see  "Carriers,"  I  2. 

Discharge  from  employment,  see  "Master  and 
Servant."  i  1. 

Injuries  from  fire  caused  by  operation  of  rail- 
road, sec  "Railroads,"  |  11. 


Injuries  to  animals  caused  by  operation  of  rail- 
road, see  "Railroads,"  |  10. 

Penalties  for  refusal  to  construct  statutory 
railroad  crossing,  see  "Railroads,"  i  1. 

Personal  injuries,  see  "Carriers,"  {  5;  "Land- 
lord and  Tenant,"  g  4 ;  "Master  and  Servant." 
H  7-10;  "Municipal  Corporations,"  §  9; 
"Railroads."  gg  7-9:   "Street  Railroads,"  |  1. 

Price  of  goods,  see  "Sales,"  g  7. 

Recovery  of  price  paid  for  goods,  see  "Sales." 

Recov«ry  of  royalties  under  patents,  see  "Pat- 
ents," g  2. 

Rent,  see  "landlord  and  Tenant."  g  5. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," g  4. 

Water  rents,  see  "Waters  and  Water  Courses," 

i  2. 

Particular  formt  of  action. 
See  "Ejectment";    "Replevin";    "Trespass,"  g 
2;    "Trespass  to  Try  Title";    "Trover  and 
Conversion." 

Particular  formt  of  special  relief. 

See  "Divorce" ;   "Injunction" ;   "Partition,"  g  1. 

Abatement  of  nnisance,  see  "Nuisance,"  g  1. 

.Alimony,  see  "Divorce,"  g  2. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Iiistruments." 

Enforcement  of  municipal  assessment,  see  "Mu- 
nicipal Corporations,"  g  6. 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens."  g  2. 

Establishment  of  boundaries,  see  "Boundaries," 
g2. 

Foreclosure  of  mortgage,  see  "Chattd  Mort- 
gages," g  5. 

Foreclosure  of  railroad  Hen,  see  "Railroads." 
g4. 

Recovery  of  property  escheated,  see  "Escheat." 

Recovery  on  account  stated  under  wagering 
transactions,  see  "Gaming,"  g  1. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Rescission  of  contract  of  sale,  see  "Sales."  {  3. 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
ulent Conveyances,"  g  2. 

Particular  proceedingi  in  actiont. 

See  "Appearance" ;  "Continuance" ;  "CJosts" ; 
"Damages"  ;  ''Evidence"  ;  "Execution" ; 
"Judgment" ;  ".Tury" ;  "Limitation  of  Ac- 
tions'  ;  "Parties" ;  "Pleading" ;  "Process" ; 
"Removal  of  Causes";    "Trial";    "Venue." 

Nonsuit,  see  "Trial,"  g  6. 

Revival,  see  "Abatement  and  Revival,"  %  1. 

Verdict,  see  "Trial,"  g  13. 

Particular  rctnedie*  in  or  incident  to  actiont. 

See  ".Attachment";  "Qamishment" ;  "Injunc- 
tion"; "Receivers";  "Set-Off  and  Connter- 
claim";    "Tender." 

Notice  of  pendency  of  action,  see  "Lis  Pendens." 

Proceedingi  in  emercite  of  tpeoud  or  limited 

juritdictioni. 

Courts  of  limited  jurisdiction  in   general,   see 

"Courts,"  i  3. 
Criminal   prosecutions,   see   "Criminal   Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  g  2. 

Review  of  prooeedingi. 

See  "Appeal  and  Error";  "Certiorari";  "Ex- 
ceptions, Bill  of" ;  "Justices  of  the  Peace," 
g  3 ;   "New  Trial." 

Review  of  discretionary  rulings,  refusing  join- 
der of  causes  of  action,  se*  Appeal  and  Elr- 
ror,"  g  15. 
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5  1.    Grounds  anil  oondit^oBS  pree«d«iit. 

The  fact  that  plaibtiff  was  a  criminal  held 
DO  obstacle  to  his  maintaining  a  ciTil  suit. — 
Ben  C.  Jones  ft  Co.  t.  Smith  (Tex.  Civ.  App.) 
1111. 

{  2.    Nature  and  f  onai. 

*Where  a  complaint  states  facts  insufficient 
to  justify  an  action  of  tort  for  the  breach  of 
the  agreement  alleged,  that  remedy  could  not 
be  made  available  hj  merely  charging  the  breach 
in  a  tortious  form. — Wemick  v.  St.  Xiouis  &  S. 
P.  R.  Co.  (Mo.  App.)  1027. 

An  action  of  tort  held  not  to  lie  for  the  breach 
of  an  agreement  to  carry  mules  on  a  through 
freight  at  a  stated  time. — Wemick  v.  St.  Louis 

6  S.  F.  R.  Co.  (Mo.  App.)  1027. 

*A  complaint  for  damages  for  loss  of  mules 
caused  by  delay  In  shipment  held  to  state  a 
cause  of  action  in  tort,  and  not  in  assumpsit. 
—Wemick  v.  St,  Louis  &  S.  P.  R.  Co.  (Mo. 
App.)  1027. 

*The  form  of  an  action  for  damages  for  the 
loss  of  cattle  by  delay  in  shipment  may  be 
material  under  toe  Code  system,  because  even 
though  the  pleader  may  elect  for  either  con- 
tract or  tort,  he  must  recover  on  the  theory 
adopted  in  his  pleading. — Wemick  v.  St.  Louis 
&  S3.  F,  R.  Co.  (Mo.  App.)  1027. 

I  8.  Joinder,  splitting,  consolidation, 
and  soTeranoe. 
•Under  Kirby's  Dig.  f  6079.  and  under  a 
farm  lease,  held  proper  to  include  a  claim  for 
the  cost  of  repairs  in  an  action  for  rent. — Von 
Berg  V.  Goodman  (Ark.)  lOOC. 

Cnuses  of  action  under  Rev.  St.  1899,  {g  2864, 
28^";  (Ann.  St.  1906,  pp.  1637,  1644),  may  be 
joined  in  one  petition  when  stated  in  8ei>arate 
counts.— King  v.  St.  Louis  &  S.  P.  R.  Co.  (Mo. 
App.)  859. 

*The  ruling  of  the  court  in  sustaining  a  plea 
of  misjoinder  to  causes  of  action  in  the  answer 
in  a  suit  by  a  wife  to  enjoin  the  sale  under  ex- 
ecution against  the  husband  of  real  estate  claim- 
ed by  her  held  not  an  abuse  of  discretion. — Tex- 
as Brewing  Co.  v.  Bisso  (Tex.  Civ.  App.)  270. 


ACTION  ON  THE  CASE. 

See  "Trespass,"  S  2. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity  to  set  aside  de- 
fault judgment,  see  "Judgment,"  {  3. 

ADJOINING  LANDOWNERS. 

See  "Boundaries";    "Fences." 


ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  8  2. 
Operation    and    effect   of   former   adjudication, 
see  "Judgment,"  IS  5,  6. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
"Assignments  for  Benefit   of  Creditors,"  |  2. 

Of  estate  of  decedent,  .see  "Executors  and  Ad- 
ministrators." 

Of  trost  property,  see  "Trusts,"  %  1. 


ADMISSIONS. 

As  evidence  In  civil  action,  see  "Bvidenee,"  8  5. 
As  evidence  in  criminal  prosecutions,  see  "Crim> 

inal   Law,"  g  12. 
In  pleading,  see  "Pleading,"  {  3. 

ADVANCES. 

By  landlord  to  tenant,  see  "Landlord  and  Ten- 
ant," i  5. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Adverse  possession  of  tenant,  see  "Landlord  and 
Tenant,"  i  2. 

i    1.    Nature  and  requisites. 

A  vendor  in  possession  after  execution  of  a 
deed  is  presumed  to  hold  in  subordination  to 
the  title  conveyed,  unless  there  is  affirmative 
evidence  to  the  contrary. — City  of  Stuttgart  ▼. 
John  (Ark.)  541. 

Exercise  of  acts  of  ownership  over  land  dedi- 
cated to  a  city  for  streets  by  a  stranger  to  the 
dedication  deed  held  evidence  of  adverse  pos- 
session.—City  of  Stuttgart  v.  John  (Ark.)  641. 

*Where  a  vendor  retains  possession  after  ex- 
ecution of  a  deed,  limitations  will  not  begin  to 
run  against  the  grantee  until  notice  of  the 
hostility  of  a  vendor's  claim. — City  of  Stutt- 
gart V.  John  (Ark.)  541. 

•Where  one  who  purchased  swamp  lands  from 
the  state  acquired  the  right  to  a  patent  thereto 
on  the  confirmation  of  the  grant  to  the  state, 
limitations  commenced  to  run  from  the  con- 
firmation of  the  grant  to  the  state  under  Act. 
Cong.  Sept.  28,  1850.  c.  84,  9  Stat.  519.— Hibben 
V.  Malone  (Ark.)  1008. 

*The  rule  that  limitations  does  not  run 
against  the  right  to  real  estate  while  the  title 
thereto  remains  in  the  state  does  not  cover  a 
case  where  the  bare  legal  title  remains  in  the 
state  after  the  equitable  title  has  passed  to  its 
purchaser. — Hibben  v.  Malone  (Ark.)  1008. 

Limitations  run  against  the  holder  of  an 
equitable  as  well  as  against  the  holder  of  a 
legal  title,  and  it  is  not  essential  to  the  bar  of 
the  statute  that  the  title  must  be  such  as  would 
support   ejectment. — Hibben    v.    Malone    (Ark.) 

Ky.  St.  1903,  SS  2546,  2547,  held  to  prevent 
the  secret  appropriation  of  public  highways  by 
adverse  possession. — City  of  Latonia  v.  Latonia 
Agricultural   Ass'n   (Ky.)  356. 

The  right  of  a  city  to  open  streets  according 
to  a  plat  of  land  into  lots  and  streets  heti 
barred  by  limitations. — City  of  Latonia  v.  La- 
tonia Agricultural  Ass'n  (Ky.)  356. 

*A  patent  regularly  issued  bcr  the  officer  in- 
trusted with  the  duty  of  issuing  patents  h^d 
to  furnish  to  the  patentee  title  or  color  of  title. 
— Hulett  v.  Piatt  (Tex.  Civ.  App.)  207. 

*To  render  a  possession  of  three  years  a  bar 
to  the  action  by  the  true  owner,  the  person  in 
possession  must  have  held  under  title  or  color 
of  title.— Hulett  v.  Piatt  (Tex.  Civ.  App.)  207. 

*One  held  to  have  acquired  title  by  the  three- 
year  statute  of  limitations.— Hulett  t.  Piatt 
(Tex.  Civ.  App.)  207. 

A  pre-emption,  location,  and  patents  for  land 
which  was  not  vacant  and  unappropriated  pub- 
lic domain  held  insufficient  to  support  a  title 
under  the  three-year  statute  of  limitations.— 
Ciilbert  v.  Harris  (Tex.  Civ.  App.)  892. 

A  patent  that  is  neither  title  nor  color  of 
title  is  not  such  as  instrument  as  will  sap- 
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port  a  title  under  the  fire-year  statute  of  limi- 
tations.—Gilbert  T.  Harris  (Tex.  Ciy.  App.) 
392. 

A  jonior  patent  of  land  subject  to  grant  by 
the  state  held  a  sufBcient  grant  to  support  a 
defense  of  adverse  possession  under  the  three- 
year  statute  of  Umitations.— Williamson  v. 
Brown  (Tex.  Oiv.  App.)  412. 

Title  or  color  of  title  based  on  a  grant  from 
th«  state  defined.— Williamson  v.  Brown  (Tex. 
CiT.  App.)  412. 

Under  Oonst  art.  7,  {{  2,  4,  a  patent  as  a 
homestead  donation  of  land  reserved  as  school 
land  held  void  and  not  title  or  color  of  title. — 
Williamson  v.  Brown  (Tex.  Civ.  App.)  412. 

*Proof  in  trespass  to  try  title  held  to  sustain 
defendant's  plea  of  the  10-year  statute  of  limi- 
tatiotts.- Weston  v.  Meeker  (Tex.  Civ.  App.) 
461. 

S   2.    OperattoB  aad  effeet. 

*A  claimant  entering  upon  land  nnder  a  deed 
describing  a  bonndaiT,  intending  to  take  pos- 
session of  the  entire  tract,  no  part  of  which 
was  at  the  time  by  entry  actually  possessed  by 
any  other  claimant  adversely,  is  by  construc- 
tion of  law  in  the  actual  possession  of  all  the 
land  included  within  the  boundaries.— Taylor  & 
Crate  v.  Burt  &  Brabb  Lumber  Co.  (Ky.)  84a 

*The  possession  by  a  patentee  of  a  tract  of 
land  hdd  to  extend  to  the  entire  tract,  and  to 
perfect  his  title  by  limitations.— Hulett  v.  Flatt 
CTex.  Civ.  App.)  207. 

AFFIDAVITS. 

Particular  proeeedingt  or  purpo*ei. 
See  "ConHnuance" ;   "New  Trial,"  |  2. 
Verification  of  bill  of  exceptions,  see  "E<xcep- 
tions,  Bill  of,"  I  2. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracto." 

AGRICULTURE. 

Including  farmin(j  lands  in  incorporation  of 
town,  see  "Municipal  Corporations,"  i  1. 

IrrigaticML,  see  "Waters  and  Water  Courses," 
»2. 

Johnson  Grass  Act  April  18,  1001,  f  2  (Laws 
27th  Leg.  p.  283,  c.  117),  held  to  contemplate 
a  separate  penalty  a^inst  a  railroad  company 
for  each  act  in  permitting  such  grass  to  go  to 
seed  on  its  right  of  way. — International  &  G. 
N.  R.  Co.  V.  Voss  (Tex.  Civ.  App.)  984. 

Johnson  Grass  Act  April  18,  1901  (Laws  27th 
Leg.  p.  283,  c.  117),  held  not  to  prevent  an 
owner  of  land  contiguous  to  a  railway  right  of 
way  from  recovering  a  penalty  for  the  com- 
pany's permitting  Johnson  grass  to  seed  upon 
the  right  of  way  because  in  previous  years  he 
permitted  such  condition  on  his  land. — Interna- 
tional &  G.  N.  B.  Co.  V.  Voss  (Tex.  Civ.  App.) 
984. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  «  7. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  "Criminal  Law," 
«1. 


ALIBL 

Sufficiency  of  instructions  on  defense  ot,  me* 
"Criminal  Law,"  |  23. 

ALIENS. 

Slscheat,  see  "Escheat" 

ALIMONY. 

See  "Divorce,"  |  2. 

ALTERATION  OF  INSTRUMENTS. 

Se«  "Reformation  of  Instromenta." 

AMENDMENT: 

Power  of  lower  court  to  amend  record  pending 
appeal,  see  "Appeal  and  Error,"  i  7. 

In  particular  remediea  or  special  juriidictiont. 
See  "Parties,"  |  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Ek^ 
ror,'' I  13. 

Of  particular  acts,  instruments,  or  proceedings. 
See  "Indictment  and  Information,"  |  7;  "Jodff- 

ment,"  i  2. 
Complaint  in  justice  court,  see  "Justices  of  the 

Peace,"  {  2. 
Pleading,  see  "Pleading,"  |  S. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  EJrror," 
13. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  {  3. 

Construction  of  cattle  guards,  see  "Railroads," 
»3. 

Fence  laws,  see  "Fences." 

F'orm  of  action  as  in  contract  or  tort  for  delay 
in  shipment  of  live  stock,  see  "Action,"  §  2. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," {  10. 

Jurisdiction  of  justice  eourt  of  action  for  killing 
live  stock,  see  "Justices  of  the  Peace,"  i  1. 

Liability  for  injury  caused  by  animals  frighten- 
ed on  highway,  see  "Highways,"  |  2. 

Live-stock  insurance,  see  "Insurance,"  i  1. 

Members  of  live  stock  exchange  as  partners,  see 
"Partnership,"  f  1. 

In  view  of  the  omission  from  Rev.  St.  1899, 
§  3296  (Ann.  St.  1906,  p.  1871),  of  the  provi- 
sion of  Rev.  St.  1845,  c.  79,  {  4,  authoriz- 
ing the  killing  of  stock  on  the  third  incursion, 
where  the  landowner  has  a  lawful  fence,  a 
landowner  held  criminally  liable  for  killing  an- 
other's stock,  irrespective  of  how  it  gets  into 
his  field,  unless  the  killing  was  necessary  in  an 
attempt  to  drive  the  stock  out. — State  v.  Prater 
(Mo.  App.)  1047. 

Rev.  St.  1899,  U  3295,  3296  (Ann.  St.  190l>, 
pp.  1870,  1871),  relating  to  lawful  fences,  held 
to  abrogate  the  common-law  rule  requiring  con- 
finement of  stock,  but  not  to  relate  to  division 
fences,  failure  to  construct  which,  as  required 
by  section  3299  (page  1873)  revives  the  common- 
law  obligation.— State  v.  Prater  (Mo.  Arp.) 
1047. 

•Under  Rev.  St  1899,  {  1988  (Ann.  St.  190fi. 
p.  1332),  an  information  for  maliciously  and 
cruelly  maiming  and  torturing  to  death  certain 
hogs  held  sufficient— Stats  j.  Prater  (Mo.  Asp.) 

1037. 
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*Iii  view  of  Bev.  St.  1899,  the  state  held  re- 
lieved from  proTine  other  than  general  malice 
in  ft  prosecution  under  sections  1988,  1989  (Ann. 
St.  1906,  pp.  1332,  1833),  for  willfully  and  ma- 
Udonsly  maiming  cattle. — State  v.  Prater  (Mo. 
App.)  1047. 

In  a  prosecution  for  wounding  and  killing 
certain  stock,  evidence  of  the  breach;  nature  of 
■  tbe  animals  and  conversations  with  their  own- 
er prior  to  the  offense  held  admissible  on  the 
?|ue8tion  of  intent,  but  subsequent  offers  to  pay 
or  the  animals  Inadmissible.— State  v.  Prater 
(Mo.  App.)  1047. 

'"Wilfully,"  as  used  in  relation  to  maiming 
of  stock,  defined.— State  v.  Prater  (Mo.  App.) 
1047. 

Rer.  St.  1899,  i  1988  (Ann.  St.  1906,  p.  1332), 
relating  to  the  malicious  or  cruel  maiming,  etc.. 
of  BtocK,  held  to  create  two  offenses.— State  v. 
Prater  (Mo,  App.)  1047. 

*A  landowner  who  had  neglected  to  keep  a 
partition  fence  in  repair  under  an  agreement 
made,  under  Shannon's  Code,  S§  2998-3005, 
held  not  entitled  to  recover  damages  for  injury 
caused  by  hogs  entering  through  the  defective 
fence.— Brown  v.  Sams  (Tenn.)  513. 

Acts  1903,  p.  315,  c.  151,  making  it  unlawful 
to  allow  live  stock  to  run  at  large,  and  making 
the  owner  liable  for  all  damages  done  by  such 
stock  while  at  large,  held  not  to  repeal  Acts 
1875,  p.  75.  c  64  (Shannon's  Code,  {{  2998- 
3005),  relating  to  the  erection  of  partition 
fences,  either  expressly  or  by  implication. — 
Brown  v.  Sams  (Tenn.)  513: 

*nogs  escaping  from  the  owner's  field  onto 
the  land  of  an  adjoining  owner  through  a  de- 
fective partition  fence  held  not  running  at 
large  within  Acts  1903.  p.  315,  c  151,  making 
it  unlawful  to  allow  live  stock  to  run  at  large. 
—Brown  ▼.  Sams  (Tenn.)  518. 


ANSWER. 

lo  pleading,  see  "Equity,"  |  1;  "Pleading,"  i  8. 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of;  "New 
Trial.". 

Appellate  ^;jurisdiction  of  particular  courts,  see 

Costs,  see' "Costs,"  i  2. 

Pendency  of  appeal  affecting  limitations  in  ac- 
tion on  note,  see  "Limitation  of  Actions,"  f  2. 

Beview  of  assessment  of  taxes,  see  "Taxation," 
I  ^. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  »  27-36;   "Homicide,"  |  7. 

Review  of  proceedings  in  justice  court,  see  "Jus- 
tices of  the  Peace,"  {  3. 

t   !•    Nstiire  and  form  of  ramedj. 

•The  sufng  out  of  a  writ  of  error  is  the  com- 
mencement of  a  new  action.— Turner  v.  Edmon- 
ston  (Mo.)  33. 

Where  an  appeal  was  granted,  but  the  trans- 
cript of  the  record  was  brought  up  on  a  writ 
of  error  before  the  record  appeal  was  returned, 
the  writ  of  error,  even  though  i.sHued  on  notice, 
will  not  be  permitted  to  supersede  the  appeal, 
and  the  record  will  be  treated  as  pending  upon 
appeal.— Harris   v.    Chitwood    (Mo.)    653. 

Acts  30th  Leg.  p.  207,  c.  107,  S|  2,  3,  author- 
izing appeals  from  interlocutory  orders  grant- 
ing or  dissolving  injunctions,  held  not  void  be- 
cause of  failure  to  provide  adequate  procedure, 
—Merrill  v.  Savage  (Tex.  Civ.  App.)  408. 


{   2.    Mature   aad   groiuids   of   appollsto 
Jvriadletloii. 

Where  no  bond  required  on  an  appeal  from 
justice  court  appeared  in  the  transcript  of  the 
record  on  appeal  from  a  judgment  of  the  dis- 
trict court  on  the  appeal  from  justice  court, 
held,  the  appeal  should  be  dismissed.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Warren  Bios. 
(Tex.  Civ.  App.)  1144. 

I   S.    Daolftloas  reviewable. 

*In  an  action  where  a  lien  on  land  is  asserted, 
on  appeal  may  be  taken  regardless  of  the  amount 
of  the  claim.— Huesman  v.  Derscb  (Ky.)  319. 

A  judgment  held  a  final  onc^  from  which  an 
appeal  would  lie,  though  a  motion  in  arrest  was 
pending  at  the  time.— Stid  v.  Missouri  Pac.  Ry. 
Co.  (Mo.)  663. 

An  appeal  held  to  present  for  determination 
the  decision  of  the  court  in  refusing  to  decree  ft 
return  of  a  cash  payment  of  $150  on  a  contract 
for  the  purchase  of  real  estate  within  the  juris- 
diction of  the  Oiurt  of  Civil  Appeals. — Humph- 
rey V.  Oodsey  (Tenn.)  1005. 

i   4.    Right  of  revlev*. 

*Even  if  a  defendant  in  a  judgment  has  paid 
the  judgment,  he  may  prosecute  an  appeal,  and, 
if  it  is  reversed,  he  may  have  restitution  of 
what  be  has  paid,  with  interest. — Nashville,  C. 
&  St.  L.  Ry.  C!o.  v.  Bean's  Ex'r  (Ky.)  323. 

The  exercise  of  the  privilege  expressly  given 
a  judgment  debtor  by  Ky.  St.  1903,  «  1667- 
1669  to  replevy  a  money  judgment  by  executing 
a  bond,  except  in  certain  cases,  and  thereby 
stay  it  for  three  months,  while  it  merges  the 
judgment  in  the  replevin  bond,  does  not  affect 
the  debtor's  right  of  appeal.— Nashville,  C.  & 
St.  L.  By.  (3o.  V.  Bean's  Ex'r  (Ky.)  323. 

*An  intervener,  having  received  the  only  judg- 
ment he  asked  against  plaintiff,  held  not  en- 
titled to  complain  of  the  court's  ruling  sustain- 
ing plaintiff's  demurrer  to  the  intervening  p«ti- 
tion. — Carder  v.  Johnson  (Tex.  Civ.  AppO  944. 

If  the  total  amount  of  damages  awarded  in 
ft  death  action  is  not  excessive,  defendant  can- 
not complain  that  the  amounts  awarded  to  the 
different  plaintiffs  in  the  apportionment  of  the 
damages  are  excessive. — Missouri,  K.  ft  T. 
Ky.  Co.  of  Texas  v.  McDuffey  (Tex.  Civ.  App.) 

I  5.     Preaeiitation    and    reaerratloii    la 
lower  oonrt  of  cromida  of  revieir. 

•Where  no  exceptions  to  instructions  were 
saved,  any  error  was  waived.— Plumlee  v.  St. 
Louis  Southwestern  R.  Co.  (Ark.)  515. 

Statements  in  the  record  on  an  appeal  held 
insufficient  to  authorize  a  review  of  ruiings  giv- 
ing and  refusing  instructions.— Ward  v.  Sturdi- 
vant  (Ark.)  1168. 

•An  error  in  the  admission  of  evidence,  not  re- 
lied on  in  the  motion  for  new  trial,  cannot  be 
considered  on  appeal. — United  States  Fidelity 
&  Guaranty  (3o.  v.  Milsteftd  (Ky.)  875. 

•Alleged  error  not  relied  on  as  grounds  for 
the  motion  for  a  new  trial  will  not  be  considered 
on  appeal.— Bankers'  Fraternal  Union  v.  Dona- 
hue (Ky.)  878. 

•Where  a  party  fails  to  object  or  except  to  the 
giving  of  instructions,  the  objections  will  be 
considered  waived  on  appeal. — Green  v.  Termi- 
nal R.  Ass'n  of  St.  Louu  (Mo.)  715. 

A  ruling  of  the  trial  court  that  exceptions  to 
all  adverse  rulings  will  be  presumed,  and  need 
not  be  taken  by  the  parties,  will  not  be  recog- 
nized on  appeal.— Green  v.  Terminal  R.  Aaan 
of   St.   Louis   (Mo.)   715. 

•Motion  for  new  trial  held  sufficient  to  war- 
rant review  of  the  trial  court's  action  ia  over- 
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ruling  exceptions  to  a  referee's  report.— Meiss- 
ner  v.  Standard  Hj.  Equipment  Co.  (Mo.)  730. 

Where  the  sufficiency  of  a  petition,  attaclied 
on  the  ground  tliat  it  did  not  state  a  cause  of 
action,  was  not  questioned  by  demurrer  but  de- 
fendant answered,  the  oaI,v  question  presented 
on  appeal  is  the  sufficiency  of  the  petition  to 
support  the  judgment  rendered  upon  it. — State 
ex  rel.  Green  v.  Duncan  (Mo.  App.)  73. 

*To  authorize  a  review  of  any  alleged  error, 
it  must  liave  been  called  to  the  attention  of  the 
court  in  the  motion  for  new  trial. — Grisham  v. 
National  Life  Ins.  C!o.   (Mo.  App.)  96. 

*In  order  to  predicate  error  on  the  failure  of 
the  court  to  instruct  the  jury  not  to  consider 
certain  testimony,  a  bill  of  exceptions  must  be 
reserved  to  the  ruling.— City  of  San  Antonio  v. 
Wildenstein  (Tex.  Civ.  App.)  231. 

*Only  such  exceptions  to  the  admission  of  evi- 
dence as  are  made  in  the  trial  court  can  l>e 
considered  on  appeal. — Western  Union  Telegraph 
Co.  V.  Johnsey  (Tex.  Civ.  App.)  251. 

*An  appellant  cannot  complain  that  the  court 
failed  to  submit  an  isKiie  where  it  fails  to  re- 
quest a  charge  upon  the  issue. — Weatherford 
Machine  &  Foundry  Co.  v.  Tate  (Tex.  Civ. 
App.)  406. 

In  an  action  for  personal  injuries,  an  objec- 
tion to  evidence  as  to  what  plaintiff's  earning 
capacity  was  20  years  before  as  being  "too  re- 
mote" will  be  taken  to  mean  that  the  time  and 
place  of  such  earning  are  too  distant  in  time  and 
space  from  where  he  was  Injured  to  have  any 
relevancy  to  the  issue  as  to  impairment  of  earn- 
ing capacity  by  his  injuries.— El  Paso  Electric 
Ry.  Co.  V.  Murphy  (Tex.  Civ.  App.)  489. 

*In  an  action  for  injuires  to  a  brakeman  by 
the  breaking  of  a  brake  chain,  defendant,  not 
having  requested  a  charge  covering  an  omission, 
cannot  complain  of  the  omission  on  appeal. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bhich- 
ley  (Tex.  Civ.  App.)  1)95. 

*Though  there  were  no  exceptions  to  con- 
clusions of  fact  by  the  trial  court,  the  findings 
may  be  revised  on  appeal  if  exceptions  were 
filed  to  the  judgment  and  the  correctness  of 
the  findings  is  fairly  questioned  in  the  assi^- 
ments  of  error. — Mutual  Reserve  Fund  Life 
Ass'n  V.   Green   (Tex.   Civ.   App.)   1131. 

A  losing  party  held  not  entitled  to  take  ad- 
vantage of  a  violation  of  rule  66  of  the  district 
court  (67  S.  W.  xxv),  relating  to  time  of  ren- 
dering judgment  in  a  cause  submitted  for  de- 
termination during  the  term,  where  timely  ob- 
jection is  not  made  nor  lack  of  opportuniQr 
therefor  shown. — Harris  v.  Harris  (Tex.  Civ. 
App.)   1138. 

{  6.    Reqnlaltea     and     proceedings     for 
transfer  of  cause. 

Questions  not  presented  by  the  application  for 
a  writ  of  error  will  not  be  considered.— Galves- 
ton &  S.  A.  R.  Co.  V.  Riggs  (Tex.)  8<>4. 

i   7.    Effect  of  transfer  of  canae  or  pro- 
ceedings therefor. 

*A  court  of  record  held  to  possess  plenary 
and  continuing  powers  over  its  own  records  for 
the  imrpose  of  amending  them  so  as  to  make 
them  speak  the  truth. — Sohofield  v.  Rankin 
(Ark.)  1161. 

The  taking  of  an  appeal  does  not  affect  the 
judgment  until  the  judgment  is  revei-sed. — Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Bean's  Ex'r  (Ky.) 
323. 

Where  neither  the  justice's  court  nor  the  coun- 
ty court  to  which  the  case  was  appealed  acquir- 
ed jurisdiction  of  complainants  in  a  suit  against 
them,  the  judgment  of  the  county  court  against 
them  will  be  enjoined.— St.  Louis  &  S.  F.  Rv. 
Co.  V.  English  (Tex.  Civ.  App.)  424. 


I  8.     Record  nnd  proceedings  not  in  rec- 
ord. 

*Where  the  evidence  is  not  in  the  record,  and 
there  is  no  bill  of  exceptions,  the  only  ques- 
tion for  consideration  on  appeal  is  the  suffi- 
ciency of  the  pleadings.— Charles  v.  Hurley  (Ky.) 
320. 

On  an  appeal  from  a  judgment  for  plaintiff. 
held,   under  the   record,   the   only   question    re- . 
viewable  is  whether  the  petition  is  sufficient  to 
support  the  judgment.— E^lls  City  Woolen  Mills 
V.  Pike  (Ky.)  335. 

'Instructions,  though  erroneous,  held  not 
ground  of  reversal,  where  not  excepted  to  of 
record. — Supreme  Lodge  K.  P.  v.  Bradley  (Ky.) 

Objection  that  abstract  of  record  on  appeal 
does  not  properly  show  that  a  bill  of  exceptions 
was  timely  filed  in  the  court  below  held  not  sus- 
tained.—Gage  V.  St  Louis  Transit  C!o.  (Mo.) 
13. 

A  transcript  of  the  record  held  to  have  been 
filed  after  the  time  required  by  court  rule  28 
adopted  October  term,  1901  (73  S.  W.  viii).  and 
the  judgment  afTirmed. — Harris  v.  Chitwood 
(Mo.)  653. 

*A  demurrer  and  the  judgment  of  the  court 
thereon  belong  to  the  record  proper,  and  are  re- 
viewable without  any  bill  of  exceptions. — Meiss- 
ner  v.  Standard  Ry.  £k}uipment  Co.  (Mo.)  730. 

Though  a  bill  of  exceptions  he  not  properly 
before  the  appellate  court,  and  motions  tor  a 
new  trial  and  in  arrest  of  judgment  are  not  filed, 
the  court  may  decide  whether  the  petition  states 
a  cause  of  action.— State  ex  rel.  Green  v.  Dun- 
can (Mo.  App.)  73. 

'Unless  a  bill  of  exceptions  is  presented,  ap- 
proved, and  filed,  or  if  a  bystander's  bill  certi- 
fied to  be  untrue  is  deposited  with  the  clerk 
witliin  the  time  granted  by  the  court  or  extend- 
ed in  vacation,  it  cannot  be  considered. — McKin- 
ney  v.  T.  L.  Wright  Lumber  Co.  (Mo.  App.) 
103. 

•A  bill  of  exceptions  only  becomes  of  record 
by  the  record  entry  of  ita  filing. — Mulloy  v. 
C^lark  (Mo.  App.)  801. 

In  an  action  for  unlawful  detainer,  where  thi> 
judgment  awarded  nothing  for  future  rents  and 
profits,  and  departed  materially  from  the  ver- 
dict, in  that  it  awarded  higher  damages  for 
the  detention  than  laid  in  the  complaint,  it  may 
be  reviewed  on  the  record  proper. — Haumueller 
v.  Ackermann  (Mo.  App.)  8<>7. 

•Where  a  bill  of  exceptions  to  the  action  of 
the  court  in  sustaining  an  objection  to  a  hy- 
pothetical question  does  not  disclose  what  the 
witness  would  havs  answered,  no  prejudice 
from  the  ruling  of  the  court  is  shown.- El 
Paso  Electric  Ry.  Co.  v.  Bolgiano  (Tex.  Civ. 
App.)  388. 

An  assignment  of  error  presenting  objections 
to  part  of  counsel's  argument  cannot  be  consid- 
ered on  appeal  where  not  preserved  by  bill  of 
exceptions  approved  by  the  court;  affidavits 
presented  in  the  motion  for  a  new  trial  not  be- 
ing a  sufficient  substitute. — Colorado  Canal  Co. 
V.  McFarland  &  Southwell  (Tex.  Civ.  App.)  43.">. 

On  appeal  from  a  judgment  assessing  a  maxi- 
mum statutory  penalty  against  it.  defendant  is 
not  precluded  from  having  its  motion  for  a  re- 
duction of  the  penalty  reviewed  because  the 
record  fails  to  show  that  it  was  acted  upon  by 
the  trial  court ;  the  case  having  been  tried  with- 
out a  jury.— Missouri,  K.  A  T.  Ry.  Co.  of  Texas 
v.  State  (Tex.  Civ.  App.)  867. 

Where  a  judgment  was  rendered  and  appeal 
perfected  while  Act  July  14,  1905  (Laws  1905, 
p.  219,  c.  112),  relating  to  the  method  of  pre- 
paring statements  of  fact  was  in  effect,  but  th* 
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statement  of  facts  was  approyed  and  agreed 
upon  after  the  enactment  of  Act  Aug.  11,  1907, 
(Laws  1907,  p.  509,  c.  24),  expressly  repealing 
the  former  statute  and  relating  to  the  same  sub- 
ject, the  manner  of  preparing  the  statement  of 
facts  was  governed  by  the  latter  statute. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Waggoner 
(Tex.  Civ.  App.)  071. 

Where  the  record  contains  no  statement  of 
facts,  an  objection  that  the  verdict  is  not  sup- 
ported by  evidence  and  is  against  the  weight  of 
the  evidence  will  not  be  considered  on  appeal. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Wag- 
goner (Tex.  Civ.  App.)  971. 

Generally  an  appellate  court  will  not  review 
charges  given  or  refused  in  the  absence  of  a 
statement  of  facts,  except  where  the  error  is 
so  plainly  apparent  when  considered  in  connec- 
tion with  the  pleading  and  verdict  as  to  leave 
no  doubt  but  that  the  jury's  finding  was  con- 
trolled by  improper  instructions. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Waggoner  (Tex.  Civ. 
App.)  §71. 

Alleged  error  will  not  be  considered  on  appeal, 
where  the  record  does  not  show  that  the  ques- 
tion was  asked  or  relied  upon  in  the  trial  court. 
—Ben  C.  Jones  ft  Co.  v.  Smith  (Tex.  Civ.  App.) 

nil. 

One  appealing  on  the  ground  that  judgment 
was  rendered  in  violation  of  rule  66  of  the 
district  court  (67  S.  W.  xxv),  relating  to  time 
of  rendition  of  judgment  in  cases  submitted 
for  determination  during  the  term,  held  required 
to  show  by  the  record  objection  before  judgment 
or  lack  of  opportunity  to  object. — Harris  v. 
Harris  (Tex.  Cfiv.  App.)  1138. 

i  9.    AaslsBinent  of  erron. 

Assignments  of  error  objecting  to  certain  in- 
structions held  not  to  be  considered,  where  nei- 
ther of  the  charges  referred  to  were  embraced 
in  the  statement  subjoined  to  the  propositions 
under  the  respective  assignments. — Postal  Tele- 
graph-Cable Co.  v.  Sunset  Const.  Co.  (Tex.  Civ. 
App.)  265. 

An  assignment  of  error  complaining  of  coun- 
sel's reference  in  argument  to  the  average  yield 
of  rice  as  shown  by  commercial  reports  not  in 
evidence  held  insufficient. — Colorado  Canal  Co.  v. 
McFarland  ft  Southwell  (Tex.  Civ.  App.)  435. 

*An  assignment  of  error  complaining  of  the 
refusal  to  permit  a  witness  to  answer  a  ques- 
tion which  does  not  show  what  answer  would 
have  been  made  is  not  sufficient  to  present  the 
matter  for  review.— Colorado  Canal  Co.  v.  Mc- 
Farland &  Southwell  (Tex.  Civ.  App.)  435. 

Statements  in  assignments  of  error  held  not 
sufficient  within  Rules  31,  41. — Colorado  Canal 
Co.  V.  McFarland  &  Southwell  (Tex.  Civ.  App.) 
435. 

An  assignment  which  does  not  complain  of 
any  error  of  the  trial  court  presents  nothing  for 
consideration  on  appeal. — McCormick  v.  Kamp- 
mann  (Tex.  Civ.  App.)  492. 

'Assignments  of  error  held  not  to  be  consid- 
ered ;  the  manner  of  briefing  the  case  l>eing  not 
in  compliance  with  rules  29,  30,  and  31  (07  S. 
W.  XV,  xvi),  prescribing  how  cases  shall  be 
briefed. — Lane  v.  Delta  County  (Tex.  Civ.  App.) 
8(36. 

*The  conrt  on  appeal  held  required  to  correct 
an  error  in  a  judgment,  notwitiistanding  the 
insufficiency  of  the  assignments  of  error. — 
Houston  Oil  Co.  v.  Gallup  (Tex.  Civ.  App.)  957. 

Where  an  assignment  of  error  involved  five 
different  propositions,  and  was  not  followed  by 
propositions  of  law  or  with  a  statement  from 
the  record  as  the  rules  of  the  court  require,  it 
will  not  be  considered  on  appeal. — ^Mis^ouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Blachley  (Tex.  Civ. 
App.)  995. 


*An  assignment  of  error  which  is  multifarious 
will  not  be  considered.— Missouri.  K.  &  T.  Ry. 
Co.  of  Texas  v.  McDuffey  (Tex.  Civ.  App.)  1104. 

In  an  action  against  an  insurance  company 
on  a  policy,  an  assignment  of  error  held  to 
sufficient!]]  raise  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  certain  findings  of 
fact. — Mutual  Reserve  Fund  Life  Ass^  v. 
Green   (Tex.  Oiv.  App.)   1131. 

glO.   Briefs. 

*A  question  not  presented  in  the  brief  of  ap- 
pellant will  not  be  considered. — Moran  Bolt  & 
Nut  Mfg.  Co.  V.  St.  Louis  Car  Co.  (Mo.)  47. 

'Briefs  of  appellant  in  an  equity  case  held 
to  violate  rules  15  and  16  of  the  Supreme  Court 
(73  S.  W.  vi),  and  rules  15,  17,  and  19  of  the 
St  Tjouis  Court  of  Appeals  (67  S.  W.  ix),  from 
which  the  case  was  certified  to  the  Supreme 
Court,  so  as  to  warrant  affirmance  without  ex- 
amination.- Sullivan  v.  Holbrook  (Mo.)  668. 

An  assignment  of  error  not  copied  into  the 
brief  will  not  be  considered  on  appeal. — City  of 
Comanche  v.  Goodson  (Tex.  Civ.  App.)  418. 

Assignments  of  error  referred  to  in  appel- 
lant's brief,  but  not  copied  therein,  will  not  be 
considered. — Dignowity  v.  Sullivan  (Tex.  Civ. 
App.)  428. 

{11.  Reriew— Scope  «nd  eztest  in  (em- 
eraL 

•Where  the  decree  of  the  trial  conrt  is  cor- 
rect upon  the  whole  case,  though  the  reasons 
upon  which  the  decision  was  oased  are  not 
sound,  it  will  be  affirmed. — State  v.  Dowdy 
(Ark.)  1175. 

*A  cause  must  be  heard  in  the  appellate  court 
on  the  same  theory  as  that  on  which  it  was 
tried  in  the  court  below. — City  of  St.  Louis  v. 
G.  H.  Wright  Contracting  Co.  (Mo.)  6. 

'Order  granting  new  trial  held  sustainable 
on  appesd,  where  tliere  are  any  reasons  stated 
in  the  motion  which  are  well  grounded. — ^Taylor 
v.  Wabash  R.  Co.  (Mo.  App.)  1059. 

{  12.    — —  Parties  entitled  to  allege  error. 

'Defendant  held  not  entitled  to  complain  on 
api)eal  that  the  court  in  estimating  plaintiff's 
damages  allowed  an  excessive  value  of  certain 
products  of  a  farm,  where  the  court  accepted  as 
correct  defendant's  value  of  such  products. — 
Somers  v.  Musolf  (Ark.)  1173. 

On  an  appeal  in  partition  proceedings,  appel- 
lant by  his  consent  to  the  judgment  held  to  have 
waived  his  right  to  have  the  judgment  as  an 
entirety  revewed ;  the  grounds  upon  which  the 
nartition  was  made  not  being  up  for  considera- 
tion.—Hiler  V.  Cox   (Mo.)    679. 

'If  an  appellant  pays  off  a  money  judgment, 
or  consents  that  a  judgment  be  executed  and 
agrees  to  abide  the  execution  of  the  judgment, 
then  by  that  act  he  "kills"  any  issue  on  ap- 
peal going  to  the  validity  of  the  judgment  it- 
self.—Hiler  V.  Cox  (Mo.)  679. 

'On  appeal  in  partition  proceedings,  appel- 
lant, by  agreeing  to  the  partition  and  sale,  held 
to  have  waived  the  right  to  raise  the  point  that 
the  title,  being  an  equitable  one.  should  huvt- 
been  tried  out  in  chancery,  and  not  in  a  court 
of  law.— Hiler  v.  Cox  (Mo.)  679. 

'A  party  requesting  an  instruction  held  not 
entitled  to  complain  of  the  refusal  of  instruc- 
tions based  on  an  inconsistent  theory. — Lauder- 
dale V.  King  (Mo.  App.)  852. 

Statements  by  defendant's  counsel  to  the  jury 
Md  not  to  estop  defendant  from  complaining 
of  errors  in  the  submission. — Mexican  Cent.  Ry. 
Co.  V.  De  Rosear  (Tex.  Civ.  App.)  949. 

Where  a  suit  brought  by  plaintiffs  was  trans- 
ferred to  another  district  court,  which  had  ju- 
risdiction to  try  the  case,  and  plaintiffs  appear- 
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•d  and  contested  tlie  suit,  they  cannot  on  writ 
of  error  complain  that  the  case  was  transferred 
vitbout  an  order  of  court.— Kruecel  t.  Daniels 
fTex.  Civ.   App.)  1108. 

{  13.   ^—  Am«Bdai«Bts,      addltloaml 
proofa.  Mid  trial  of  esns*  anew. 

Under  Rev.  St  1899,  If  660,  672,  673  (Ann. 
St.  1906,  pp.  679,  WO,  690),  the  Supreme  Court 
held  not  authorised  to  disregard  allegations  of 
the  petition,  and  uphold  the  judinnent  rendered 
thereon.— City  of  St.  Louis  v.  O.  H.  Wright  Con- 
tracting Co.  (Mo.)  6. 

{  14.  ^—  PresnBiptltnu. 

'Where  the  petition  and  amended  petitions 
dearly  state  a  cause  of  action  in  behalf  of 
plaintaff,  and  the  evidence  is  not  included  in 
the  record,  it  will  be  presumed  that  the  evi- 
dence authorized  the  verdict.— Charles  v.  Hurley 
(Ky.)  320. 

*In  determining  whether  a  petition  is  bu£S- 
cient  to  support  a  judgment  rendered  upon  it, 
all  reasonable  intendments  are  to  be  indulged 
in  its  favor.— State  ex  rel.  Green  v.  Duncan  (Mo. 
App.)  73. 

*It  will  be  presumed,  in  favor  of  a  petition 
in  an  action  against  a  former  guardian  which 
does  not  alleee  that  the  guardian  had  been  re- 
moved, that  the  court  removed  him  in  pursuance 
of  Rev.  St.  1899,  U  8522,  3524  (Ann.  St.  1906, 
p.  2006),  especially  in  view  of  section  672  (page 
086)  provioinjc  that  no  judgment  shall  be  re- 
versed for  omitting  from  the  petition  any  allega- 
tion without  proving  which  the  verdict  ought 
not  to  have  been  rendered.— State  ex  rel.  Green 
V.  Duncan  (Mo.  App.)  73. 

*That  notice  of  local  option  election  required 
by  Rev.  St.  1899,  |  3029  (Ann.  St  1906,  p. 
1736),  was  properly  authenticated,  held  presum- 
ed, in  the  absence  of  the  notice  from  the  record. 
—State  V.  Brown  (Mo.  App.)  99. 

•Where  the  record  does  not  show  that  defend- 
ant's plea  of  personal  privilege  to  be  sued  in  the 
county  of  .his  residence  was  called  to  the  atten- 
tion of  the  court  or  was  acted  on,  the  court  will 
rentrd  the  plea  as  having  been  waived.— Texas 
&  N.  O.  R.  Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

Statement  of  presumption  on  appeal. — United 
States  &  Mexican  Trust  Co.  v.  Western  Supply 
&  Mfg.  Co.  (Tex.  Civ.  App.)  377. 

Under  the  facts  in  an  action  to  recover  land, 
held  unimportant  that  certain  instruments  are 
described  m  that  part  of  the  record  made  up 
by  the  stenographer  as  his  report  of  the  trial. — 
Dignowity   v.  Lindheim   (Tex.   Civ.  App.)  966. 

*Where  plaintiff  sued  for  six  separate  penal- 
ties covering  successive  years  and  recovered  two, 
and  he  was  not  entitled  to  recover  for  the  first 
two  years,  to  support  the  judgment  the  Court  of 
Civil  Appeals  will  assume  the  two  recovered  cov- 
ered the  subsequent  vears. — International  &  G. 
N.  R.  Co.  V.  Voss  (Tex.  Civ.  App.)  984. 

In  the  absence  of  a  contrary  showing  in  a 
bill  of  exceptions,   an  objection  held  presumed 
to  be  made  at  such  time  as  to  justify  the  hold- 
ing of  the  trial  court.— Harris  v.  Harris  (Tex. 
•  Civ.  App.)  1138. 

$15.  ^^  Dlaoretloa  ot  lo^rer  ooart. 

*An  order  granting  a  new  trial  will  be  sus- 
tained if  the  court  in  doing  so  acted  on  grounds 
jipculiarly  within  its  discretion. — Stetzler  v. 
Rletropolitan  St  Ry.  Co.  (Mo.)  666. 

'Exclusion  in  a  libel  suit  of  newspaper  report 
to  show  fairness  held  in  the  discretion  of  the 
court,  in  view  of  a  qualified  admission  of  fair- 
ness.— Meriwether  v.  Publishers:  George  Knayp 
&  Co.  (Mo.)  750. 

*An  application  for  a  continuance  which  does 
•ot  comply  with  the  requirements  of  the  stat- 


ute is  addressed  to  the  aound  discretion  of  the 
court  and  its  discretion  will  not  be  revised  on- 
leaa  abused. — Western  Union  Telegraph  Co.  ▼. 
Johnsey  (Tex.  Civ.  App.)  251. 

The  discretion  of  the  court  in  refusing  the 
joinder  of  cause  of  action  by  cross  answer  held 
not  reviewable,  unless  abused. — ^Texas  Brew* 
ing  Co.  V.  BlsBo  (Tex.  Civ.  App.)  270. 

An  appellant  cannot  complain  tliat  the  court 
failed  to  submit  a  certain  issue,  where  its  state- 
ment does  not  show  that  the  evidence  raised  tbo 
issue,  and  appellee  insists  that  it  did  not — 
Weatherford  Machine  &  Foundry  (3a  v.  Tate 
(Tex.  Civ.  App.)  406. 

1 16.  ^—  Qneatloas  of  faot,  Tovdieta,  aaA 
flndings. 

•Though  a  verdict  is  contrary  to  what  ap- 
pears to  be  the  great  preponderance  of  One  evi- 
dence, it  will  not  be  disturbed  where  there  is 
evidence  sufficient  to  support  it — Stuckey  v. 
O'Neal  (Ark.)   1164. 

•Where  the  parties  to  an  action  waive  their 
right  to  a  jury  trial,  and  agree  tliat  the  case 
be  tried  by  the  court,  its  judgment  is  entitled 
to  the  same  consideration  as  a  verdict  of  a 
properly  instructed  jury,  and  will  not  be  dis- 
turbed, unless  flagrantly  against  the  evidence. 
—Terry  v.  Terry  (Ky.)  323. 

•The  court  on  appeal  will  not  reverse  a  canao 
for  excessive  damages,  except  where  the  verdict 
is  80  flagrantly  excessive  that  it  appears  at 
first  blush  to  nave  resulted  from  passion  and 
prejudice. — United  States  Fidelity  &  Guaranty 
Co.  V.  Milstead  (Ky.)  875. 

•Findings  of  fact  by  a  chancellor  will  be  sus- 
tained on  appeal,  if  on  consideration  of  the  en- 
tire evidence  the  mind  is  left  in  doubt. — Clark* 
V.  McDowell's  Adm'r  (Ky.)  887. 

•It  is  only  where  verdicts  are  palpably  against 
the  evidence,  or  obviously  the  result  of  passion 
or  prejudice,  that  courts  are  permitted  to  in- 
terfere upon  the  ground  that  they  are  excessive 
or  unauthorized  by  the  evidence. — Louisrllle 
Cooperage  Co.  v.  Farmer  (Ky.)  883. 

•Where  appellant's  contention  was  fairly  sub- 
mitted to  the  jury,  who  found  the  disputed  facts 
against  it  the  Court  of  Appeals  has  no  alter- 
native but  to  affirm  the  Judgment — Trumbo's 
Adm'z  T.  W.  A.  Gaines  &  Co.  (Ky.)  llSa 

•The  verdict  in  a  personal  injury  action  will 
not  be  set  aside  as  excessive  unless  the  damages 
awarded  are  so  manifestly  excessive  as  to  show 
that  the  jury  was  influenced  by  passiMi  or  prej- 
udice.—Sailer  V.  Friedman  Bros.  Shoe  Co.  (Mo. 
App.)  794. 

•A  referee's  finding  supported  by  evidence  and 
confirmed  by  the  trial  court  is  not  reviewable.— 
Meyer  v.  Schmidt  (Mo.  App.)  833. 

♦Findings  of  fact  of  trial  court  supported  by 
substantial  evidence  held  conclusive  on  appeal. 
— Kneisley  Lumber  Co.  v.  Edward  B.  Stoddard 
Co.  (Mo.  App.)  810. 

•When  the  trial  court  did  not  set  aside  a 
verdict  in  a  personal  injury  action  as  exces- 
sive, and  there  was  nothing  to  show  that  it 
abused  its  discretion,  the  court  on  appeal  may 
not  disturb  the  verdict — HuSord  v.  Metropolitan 
St  By.  Co.  (Mo.  App.)  1062. 

•An  appellate  court  is  not  authorized  to  pass 
on  the  credibility  of  the  witnesses. — Hufford  v. 
Metropolitan  St  Ry.  Co.  (Mo.  App.)  1062. 

•The  judgment  of  the  trial  court  in  granting 
or  refusing  an  order  to  sell  trust  property  on 
the  grounds  that  a  sale  is  necessary  to  pre- 
serve the  property  or  to  carry  into  effect  the  pur- 
pose of  the  trust  must  on  appeal,  be  treated 
much  thb  same  as  other  conclusions  of  fact 
and  will  not  be  disturbed  unless  clearly  erron- 
eous.—Kennedy  V.  Pearson  Cl^ex.  Oiv.  App.)  3S0» 
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*There  beinx.  evidence  to  support  it,  \eli,  a 
Terdict  will  not  be  disturbed. — Missonri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Harris  (Tex.  Civ.  App.) 
287. 

'Where  there  is  undisputed  evidence  to  show 
that  plaintiff  was  injured  bj  defendant's  neeii- 
eence,  an  aaaignment  of  error  that  the  evidence 
Is  not  sufficient  to  sustain  the  verdict  will  be 
overruled.— El  Paso  Electric  Ry.  Co.  t.  Bol- 
Kiano  (Tex.  Civ.  App.)  388. 

'Findings  of  the  trial  court  based  on  evi- 
dence supporting  them  will  not  be  disturbed 
on  appeal.— Harris  v.  Robinson  &  Martin  (Tex. 
Civ.   App.)  400. 

•Where  questions  of  fact  have  been  deter- 
mined by  the  jury,  and  the  evidence  reason- 
ably tends  to  support  the  verdict,  it  will  not  be 
disturbed  on  appeal. — Schoenfeld  v.  Karnes 
City  Independent  School  Corp.  (Tex.  Civ.  App.) 
406. 

Findings  supported  by  evidence  will  not  be 
disturbed  on  appeal. — Dignowity  v.  Lindheim 
(Tex.   Civ.  App.)  966. 

A  trial  court's  conclusion  on  a  mixed  question 
of  law  and  fact  is  conclusive  on  appeal,  where 
thp  law  was  properly  applied,  and  there  was 
evidence  reasonably  tending  to  support  the  find- 
ing.— Dignowity  v.  Lindheim  (Tex.  (Jiv.  App.) 
966. 

*A  verdict  rendered  on  conflicting  evidence 
will  not  be  disturbed  on  appeal.— Houston  & 
T.  C.  R.  Co.  V.  Patrick  (Tex.  Civ.  App.)  1097. 

•A  verdict,  where  there  is  evidence  to  sup- 
port it,  will  not  be  disturbed  on  appeal.— Mu- 
tual Reserve  Life  Ins.  Co.  r.  Jay  (Tex.  Civ. 
App.)  1116. 

S  17>  ^—  Harmless  error  1b  gexteraL 

*In  an  action  on  an  attachment  bond,  where 
plaintiif  made  out  a  case  on  his  first  trial,  but 
the  court  erroneously  holding  that  certain  evi- 
dence was  inadmissible,  defendant  cannot  com- 
plain that  the  conrt  continued  the  case  to  the 
next  term  to  allow  an  amendment  of  the  plead- 
ings to  render  the  evidence  admissible. — United 
States  Fidelity  &  Guaranty  Co.  v.  Howes  (Ky.) 
343. 

*A  verdict  being  for  the  right  party,  the  re- 
viewing court  is  forbidden  by  statute  to  reverse 
it,  notwithstanding  there  may  have  been  error 
in  the  trial. — Atkins  Bros.  Co.  v.  Lands  (Mo. 
App.)  8a 

*A  party  cannot  complain  of  instructions 
which  are  erroneous  because  they  are  too  favor- 
able to  him.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Wise  (Tex.)  112. 

'Argument  of  attorney,  though  improper,  held 
not  harmful.— Missouri,  Kan.  &  T.  Ry.  Co.  of 
Texas  T.  Hibbitts  fTex.  Civ.  App.)  228. 

Finding  for  one  defendant  held  not  open  to 
complaint  by  other  defendants  against  whom 
recovery  was  authorized  only  for  their  own 
negligence, — Southern  'Kansas  Ry.  Co.  of  Tezaa 
V.  Tarbrongh  (Tex.  Civ.  App.)  390. 

'Erroneous  rulings -not  affecting  the  disposi- 
tion of  the  case  are  not  ground  or  reversal. — 
Harris  v.  Robinson  &  Martin  (T^x.  Civ.  App.) 
400. 

One  of  two  through  whose  negligence  an  in- 
jury was  caused,  having  no  right  against  the 
other  on  account  thereof,  held  not  entitled  to 
complain  that  judgment  therefor  was  against  it 
alone. — St.  Lonis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Black  (Tex.  Civ.  App.)  410. 

'The  court's  error  in  submitting  the  question 
whether  defendant  was  operating  a  railroad  in 

auestion  to  the  jury,  instead  of  charging  that 
ley  were  as  a  matter  of  law,  was  in  favor  of. 


and  not  prejudicial  to,  defendants. — Cunningham 
V.  Neal  (Tex.  Civ.  App.)  455. 

In  trespass  to  try  title,  error  in  holding  that 
plaintiff  was  estopped  to  deny  that  a  fence  was 
on  a  boundary  line  held  harmless. — Weston  v. 
Meeker  (Tex.  Civ.  App.)  461. 

'It  is  only  when  a  defendant  is  in  possession 
of  land  shown  to  be  plaintiff's  proper^  that  he 
need  invoke  limitations  to  protect  his  posses- 
sion.— Weston  v.  Meeker  (Tm.  Civ.  App.)  461. 

'The  sustaining  of  a  demurrer  held  bann- 
less  error,  since  the  demurrant  was  not  a  neces- 
sary party  to  the  case. — Carder  v.  Johnson  (Tex. 
Civ.  App.)  944. 

In  an  action  against  a  carrier  for  damages  for 
delay  in  delivering  a  trunk,  a  chaise  could  not 
be  complained  of  by  defendant,  since  it  was 
unduly  favorable  to  it. — Mexican  Cent.  Ry.  Co. 
V.  De  Rosear  (Tex.  Civ.  App.)  949. 

In  an  action  for  personal  injuries,  error  in 
submitting  to  the  jury  the  question  of  a  medical 
fee  held  cured  by  a  remittitur  by  plaintiff  of  the 
amount  of  the  fee.— El  Paso  Electric  Ry.  Co. 
V.  Sierra  (Tex.  Civ.  App.)  986. 

'Though  remarks  of  counsel  in  argument  are 
eminently  improper,  and  of  themselves  ground 
for  reversal,  where  the  court  instructs  the  jury 
not  to  consider  them,  the  api>ellate  court  wilt 
not  be  inclined  to  reverse  the  judgment  because 
of  the  remarks,  if  the  evidence  is  sufficient  to 
support  it. — Metropolitan  Life  Ins.  O).  v.  Wag- 
ner (Tex.  Civ.  App.)  1120. 

The  admission  of  Improper  testimony  is 
prima  facie  ground  for  reversal,  and  it  devolves 
upon  the  party  who  has  introduced  it  to  show 
that  it  was  not  prejudicial,  or  could  not  prob- 
ably have  affected  the  verdict. — Metropolitan 
Life  Ins.  Co.  v.  Wagner  (Tex.  Civ.  App.)  1120. 

'Where  plaintiff  under  the  undisputed  facts 
was  entitled  to  recover  from  defendant,  er- 
rors committed  by  the  court  during  the  trial 
held  harmless. — ^Flre  Ass'n  of  Philadelphia  v. 
La  Orange  &  Lockhart  Compress  Co.  (Tex.  Civ. 
App.)  1134. 

I  18.  —  Harmless  error  Im  mUnsa  oa. 
pleading. 

In  an  action  against  a  carrier  for  negligent 
handling  of  a  corpse  and  for  delay  in  its  trans- 
portation, the  error  in  overruling  exceptions  to 
a  portion  of  the  petition  held  cured  by  the  in- 
structions.- Missouri,  K.  &  T.  Rv.  Co.  of  Texas 
V.  Hawkins  (Tex.   Civ.  App.)  221. 

Where  the  issue  raised  by  a  pleading  was  sub- 
mitt^  to  the  jury  by  the  instructions,  the  rul- 
ing sustaining  an  exception  to  the  pleading  was 
immaterial.— Texas  Brewing  Co.  v.  Bisso  (Tex. 
Civ.  App.)  270. 

1 19.  ^—  HarBsloM  error  la  raliags  on 
erldeaoe. 

In  an  action  for  the  price  of  goods,  the  ad- 
mission of  certain  evidence  held  prejudicial  er- 
ror.—Main  V.  Tracy  (Ark.)  1015. 

The  prejudice,  in  an  action  for  damage  to 
goods,  in  allowing  plaintiff  to  give  hearsay  tes- 
timony based  on  a  list  made  by  appraisers,  held 
not  removed  by  the  appraisers  testifying  to  the 
same  facts. — Eberson  v.  Continental  Inv.  Co. 
(Mo.  App.)  62. 

'In  an  action  against  a  consignee  to  recover  for 
the  value  of  goods,  the  admission  In  evidence  of 
the  answer  of  the  railroad  company  in  an  aban- 
doned suit  brought  for  the  recovery  of  the  same 
goods  held  prejudicial  error. — Wrightsman  v. 
Herrick  (Mo.  App.)  104. 

'Admission  of  a  copy  of  a  bill  of  lading,  in 
stead  of  the  original,  n€2d  harmless. — Seligmann 
v.  L.  Greif  &  Bro.  (Tex.  Civ.  App.)  214. 


*Foiat  aanotatad.    8oe  arllabos. 
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•Defendant  held  not  'prejudiced  by  evidence 
of  plaintiff's  conclusion  tliat  be  had  done  every- 
thing; required  of  him  by  bis  contract  with  the 
defendant— Taylor  v.  McFatter  (Tex.  Civ. 
App.)  395. 

*In  an  action  for  the  value  of  ore  shipped  by 
plaintiff  to  defendant  and  converted  by  the  lat- 
ter, the  error,  it  any,  in  the  admission  of  cer- 
tain evidence,  held  harmless. — Consolidated  Kan- 
sas City  Smelting  &  Refining  Co.  v.  Gonzales 
(Tex.  Civ.  App.)  946. 

•In  an  action  tor  the  value  of  ore  shipped  by 
plaintiff  to  defendant  and  converted  by  the  lat- 
ter, the  admission  of  certain  evidence  held  not 
prejudicial  to  defendant. — Consolidated  Kansas 
City  Smelting  &  Refining  Co.  v.  Gonzales  (Tex. 
Civ.   App.)  946. 

I  20.  ——  HaraileSB  error  in  Instrnotimia 
to  Jury, 

•In  an  action  by  a  jpassenger  against  a  car- 
rier for  personal  injuries,  instructions  held  not 
prejudicial  to  defendant. — St.  liouia,  I.  M.  &  S. 
Ry.  Co.  v.  Sandidge  (Arli.)  551. 

•Where  a  verdict  is  supported  by  sufficient 
evidence  to  sustain  it  had  proper  instructions 
been  given,  it  will  not  be  disturbed  on  appeal 
because  the  court  gave  an  erroneous  instruction 
more  favorable  to  appellant  than  it  was  en- 
titled to.— Gurdon  &  Ft.  Smith  Ry.  Co.  v. 
Calhoun  (Ark.)  1017. 

•In  an  action  on  a  mutual  benefit  certificate, 
an  instruction  ^iven  on  a  theory  conflicting  with 
one  under  which  the  verdict  was  found  held 
harmless  error.  Ky.  St.  1903,  8  679.— Bankers' 
Fraternal  Union  v.  Donahue  (Ky.)  878. 

A  charge  assuming  that  the  place  where  plain- 
tiff worked  was  dangerous  held  harmless. — P. 
E.  Schow  &  Bros.  v.  McCloskey  (Tex.  Civ. 
App.)  386. 

An  instruction  as  to  the  measure  of  damages 
recoverable  by  a  purchaser  on  breach  of  the 
contract  by  the  seller  held  harmless  error. — 
Weatherford  Machine  &  Foundry  Co.  v.  Tate 
(Tex.  Civ.  App.)  406. 

•In  an  action  against  a  connecting  carrier 
for  damages  to  a  shipment  of  cattle,  an  instruc- 
tion held  harmless  error,  in  view  of  the  nature 
of  the  action  and  the  evidence. — Crawford  v. 
International  &  G.  N.  R.  Co.  (Tex.  Civ.  App.) 
987. 

Defendant  cannot  complain  that  an  instruc- 
tion defining  the  term  preponderance  of  evi- 
dence" led  the  jury  to  believe  that  "weight  of 
evidence"  meant  the  greater  number  of  witness- 
es, where  defendant  itself  had  the  greater  num- 
ber of  witnesses. — Mutual  Reserve  Lite  Ins.  Co. 
v.  Jay  (Tex.  Civ.  App.)  1116. 

{21.   —  Error     wslTod      in      spp«llAt« 
eonrt. 

•The  Supreme  Ck>urt  will  not  reverse  the 
judgment  of  the  Court  Qf  Civil  Appeals  affirm- 
ing a  judgment  rendered  on  a  verdict  where 
there  is  any  evidence  to  justify  the  verdict.— 
Houston  &  T.  C.  R.  Co.  v.  Finn  (Tex.)  918. 

•Assignment  of  error  not  presented  in  appel- 
lant's brief  held  waived.— Loyal  Americans  of 
the  Republic  v.  McClanahan  (Tex.  Civ.  App.) 
973. 

}  22.  Determination    and    disposition   of 
oanse. 

•A  witness  may  testify  on  the  second  trial  of 
a  Cftuse  who  did  not  do  so  on  the  first  trial,  pro- 
viding the  testimony  be  confined  to  the  issues 
raised  by  the  pleadings. — Plumlee  v.  St.  Louis 
Southwestern  R.  Co.  (Ark.)  515. 

Where  a  coi^e  on  appeal  was  fully  presented 
and  considered  by  the  court  on  the  motion  un- 
der Kirby's  Dig.  {  1229,  to  advance  and  affirm 


the  case  as  a  delay  case,  the  court  of  its  own 
motion  will  dispose  of  the  case,  though  the  mo- 
tion to  advance  and  affirm  was  not  well  tak- 
en.— Improvement  Dist.  No.  1  of  Wynne  ▼. 
Brown  (Ark.)  1010. 

•The  reversal  by  the  Supreme  C^urt  of  a 
judgment  operates  to  vacate  the  judgment  and 
to  wipe  it  out,  so  that  there  is  nothing  left  for 
the  court  which  rendered  it  to  amend.^-Scho- 
field  V.  Rankin  (Ark.)  1161. 

•A  judgment  of  the  Supreme  Court  held  a 
final  adjudication  of  the  rights  of  the  parties, 
so  as  to  prevent  the  amendment  of  the  records 
of  the  entry  of  a  prior  decree. — Schofield  v. 
Rankin  (Ark.)  1161. 

•Though  a  new  trial  be  Improperly  granted 
on  the  ground  assigned,  if  there  be  other  good 
grounds  appearing  in  the  record,  the  order 
granting  it  will  not  be  disturbed.— Green  v.  Ter- 
minal R.  Ass'n  of  St.  Louis  (Mo.)  715. 

•The  maxim,  "De  minimis  non  curat  lex."  held 
applicable  to  erroneous  instruction  in  action  on 
gromissory  note.— Dun  lap   v.   Kelly   (Mo.   App.) 

•Entry  of  judgment  against  garnishee  with- 
out a  prior  order  for  payment  by  him,  in  con- 
travention of  Ann.  St.  1906,  Si  3439,  3440. 
3452,  held  an  irregularity  affecting  the  merits, 
as  regards  the  question  of  reversal. — Walkeen 
Lewis  Millinery  Co.  v.  Johnson  (Mo.  App.)  847. 

•Entry  of  judgment  against  garnishee  without 
prior  order  for  payment.  In  contravention  of 
Ann.  St.  1906,  §§  .3439.  3440,  3452,  held  not  an 
"informality"  in  entering  it,  within  section  672. 
relative  to  reversals.— W  alkeen  Lewis  Millinery 
Co.  V.  Johnson  (Mo.  App.)  847. 

Act  1907  (Laws  1907,  p.  109),  authorizing 
county  courts  in  their  discretion  to  exclude 
farm  lands  from  the  territory  of  a  village,  held 
not  to  attect  appeal  from  judgment  in  quo  war- 
ranto proceedings  rendered  prior  to  passage  of 
act.— State  ex  rel.  White  v.  Small  (Mo.  App.) 
1079. 

On  appeal  in  action  by  creditors  of  estate 
assigned  for  benefit  of  creditors  against  the  as- 
signee to  recover  property  unlawfullv  acquir- 
ed by  him,  defendant  lield  not  entitlea  in  view 
of  pleadings  to  have  cause  remanded  to  per- 
mit assignee  to  show  ratification  of  his  act  by 
creditors.— Mc(3ord  v.  Naboura  (Tex.)  913. 

•Where,  in  an  action  on  a  bridge  contract, 
the  question  whether  plaintiff  had  substantially 
performed  was  for  the  jury,  the  Court  of  Ap- 
peals on  reversing  a  judgment  for  defendant 
for  error  in  instructions  will  remand,  and  will 
not  render  judgment  for  plaintiff. — Champion  v. 
Johnson  County  (Tex.  Civ.  App.)  1146. 

APPEARANCE. 

•All  appearances  unless  limited  will  be  held  to 
be  general  appearances. — Mueller  v.  Heidemeyer 
(Tex.  Civ.  App.)  447. 

Facts  considered,  and  held  to  show  that  a 
plaintiff  had  submitted  himself  to  the  jurisdic- 
tion of  the  court  by  general  appearance,  and 
could  not  complain  of  a  judgment  against  him  in 
a  cross-action.— Mueller  v.  Heidemeyer  (Tex. 
Civ.  App.)  447. 

•A  general  appearance  is  a  waiver  of  process, 
and  confers  upon  the  court  where  the  case  is 
pending  jurisdiction  over  the  person  appearing. 
—Mueller  v.  Heidemeyer  (Tex.  Civ.  App.)  447. 


APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant."  {{  3,  6,  8,  9. 


•Point  nnaotnted.   See  •yllslms. 
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APPLICATION. . 

Of  payment,  see  "Payment,"  |  1. 

APPOINTMENT. 

Of  executor  or  administrator,   see   "Executors 
and  Administrators,"  {  1. 


APPROPRIATION. 

it  of  municin 
paf  CibrporationB,"  g  10 


For  payment  of  municipal  debts,  see  "Munici- 


APPROVAL 

By  mayor  of  municipal  ordinance,-  see  "Ma- 
nicipal  Corporations,"  $  3. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  'Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«  21. 

ARREST. 

i   1.    Om  criminal  oluirKea. 

'The  offense  of  trespassing  in  a  railroad  yard, 
and  entering  a  car  therein  for  the  purpose  of 
stealing  a  ride,  is  neither  a  breach  of  the  peace 
nor  a  felony,  and  an  oflBcer  cannot  arrest  the 
offender  without  a  warrant. — Texas  &  N.  O.  K. 
Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

ARREST  OF  JUDGMENT. 

In  civil  actions,  see  "Judgment,"  (  1. 

ASSAULT  AND  BATTERY. 

Assault  to  rape,  see  "Rape,"  $  1. 

f  1.    Criminal  responsibility. 

*An  indictment  for  assault  with  a  deadly 
weapon  held  defective  under  Cr.  Code  Prac.  S 
124.— Commonwealth  v.  White  (Ky.)  324. 

The  question  whether  sufficient  time  elapsed 
for  the  mind  of  accused  to  cool  is  one  of  rea.<<ou- 
able  time  depending  on  the  circumstances,  and 
is  generally  for  the  jury.— Ross  v.  State  (Tex. 
Cr.  App.)  194. 

On  a  trial  for  assault,  the  failure  to  charge  on 
cooling  time  held  reversible  error. — Ross  t.  State 
(Tex.  Cr.  App.)  104, 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,     f  3. 

Of  damages,  see  "Damages,"  J  .3. 

Of  expenses  of  public  improvements,  see  "Munic- 
ipal Corporations,"  S  6. 

Of  tax,  see  "Taxation,"  {  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  H  8-10,  16,  21. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 


Trantferi    of   particular   $peciet    of    property, 

rights,  or  inttrvmentt. 
See  "Insurance,"  f  2. 

Corporate  shares,  see  "Corporations."  g  8. 
Lease,  see  "Landlord  and  Tenant."  §  2. 
Mutual    benefit   insurance   certificate,   see   "In- 
surance," f  11. 

I   1.    RiKhts  and  UablUtle*  of  parties. 

The  assignee  of  a  nonnegotiable  chose  in  ac- 
tion occupies  the  same  position  respecting  it  as 
his  assignor,  and  a  contract  void  in  the  hands 
of  the  assignor  is  void  in  the  hands  of  the  as- 
signee.— United  Shoe  Machinery  Co.  v.  Eamlose 
(Mo.)  567. 

Plaintiff  held  not  an  innocent  purchaser  of 
contract  sued  on,  made  by  its  assignor  in  viola- 
tion of  Rev.  St.  1899.  88  1024.  1026  (Ann.  St. 
1900,  pp.  886,  8i)0),  relating  to  foreign  corpora- 
tions.—United  Shoe  Machinery  (io.  v.  Bamlose 
(Mo.)  567. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Determination  and  disposition  of  cause  on  ap- 
peal in  action  against  assignee  for  benefit  of 
creditors,  see  "Appeal  and  Error,"  S  22. 

Limitations  applicable  to  action  to  recover  prop- 
erty wrongfully  appropriated  by  assignee,  see 
"Limitation  of  Actions,"  {  1. 


(   1. 


and 


Appointment,      qnallfloatlon, 
tennre  of  aiiisnee  or  tmatee. 

Under  Rev.  St.  1895,  art.  86,  assignee  for 
benefit  of  creditors  held  discharged  ipso  facto 
by  performance  by  him  of  statutory  require- 
ments as  to  performance  of  duties  of  trust  and 
making  and  filing  report  of  administration  of 
the  trust.— McCord  v,  Naboura  (Tex.)  013. 

i  2.    Adntlnlatratlott  of  aaaicned  estate. 

Petition  in  suit  against  assignee  for  having 
fraudulently  converted  to  himself  property  be- 
longing to  the  estate  in  his  charge  Arid  to  state 
cause  of  action  against  assignee.— McCord  r. 
Nabours  (Tex.)  913. 

In  action  by  portion  of  creditors  against  as- 
sisnee  for  benefit  of  creditors  to  recover  prop 
erty  appropriated  by  assignee  to  himself,  plain- 
tiffs held  entitled  to  recover  all  the  property  ap- 
propriated.—McCord  V.  Xabours  (Tex.)  913. 

Prayer  for  general  relief  in  petition  against 
assignee  for  bi<netit  of  creditors  for  appropria- 
tion to  himself  of  property  belonging  to  the 
estate  in  his  charge  held  sufficient  to  charge 
assignee  with  dividends  paid  on  stock  included 
in  property  appropriated  by  him. — McCord  t. 
Nabours  (Tex.)  913. 

•Act  of  assignee  for  benefit  of  creditors  in 
giving  purchaser  from  him  of  property  belong- 
ing to  the  assignor's  estate  guaranty  to  furnish 
bnyer  of  the  property  from  the  purchaser  at  a 
certain  price  held  to  place  assignee  in  antago- 
nism to  the  estate.— McCord  v.  Nabours  (Tex.) 
913. 

In  action  by  creditors  against  assignee  for 
benefit  of  creditors  for  compensation  for  wrong- 
ful appropriation  of  property  belonging  to  the 
estate,  measure  of  dpniages  held  to  be  the  value 
of  the  property  at  the  time  of  the  trial. — Mc- 
Cord V.  Nabours  (Tex.)  913. 

Interest  on  recovery  in  action  against  assignee 
for  benefit  of  creditors  for  appropriation  to 
himself  of  property  belonging  to  estate  held  to 
run  from  the  date  of  rendition  of  judgment. — 
McCord  V.  Nabours  (Tex.)  013. 

Assignee  for  benefit  of  creditors  held  entitled 
in  action  agvinst  him  for  wrongful  appropria- 
tion  to  hinweir  of   property   belonging   to   the 


'Point  annotated.   See  •yllabna. 
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estate  to  credit  for  ;noney  paid  by  him  for 
such  property  to  the  estate. — ^McCord  v.  Na- 
bouTs  (Tex.)  913. 

In  action  by  creditors  of  estate  assigned  for 
benefit  of  creditors  against  assignee  for  recov- 
ery of  property  wrongfully  appropriated  by  as- 
signee to  himself  through  means  of  a  pretended 
sale  to  another,  plaintiffs  held  not  entitled  to 
recover  compensation  retained  by  assignee  for 
making  the  pretended  sale  of  property  in  view 
of  pleading  and  proof.— McCford  t.  Nabours 
(Tex.)  913. 

Defendant  in  action  against  assignee  for 
benefit  of  creditors  to  recover  property  wrong- 
fully appropriated  by  him  held  entitled  to  com- 
pensation for  enhanced  value  of  property  caus- 
ed by  improvements  placed  on  property  prior 
to  commencement  of  suit. — McCord  v.  Nabours 
(Tex.)  913. 

E}vidence  in  an  action  by  a  trustee  under  an 
assignment  for  benefit  of  creditors  to  recover  the 

{proceeds  of  goods  aJleged  to  have  been  fraudu- 
entl;  obtained  held  sufficient  to  establish  the 
fraudnlent  intent.— Galveston  Shoe  &  Hat  Co. 
V.  Bowe  CTex.  Civ.  App.)  1101. 

S  3.     Blfltts  *ad  remediea  of  aaslcnor. 

*An  assignor  for  the  benefit  of  creditors  held 
not  entitled  to  maintain  an  action  for  damages 
to  the  chattels  assigned  on  their  subsequent  sei- 
zure under  an  attachment. — State  ez  rel.  Wag- 
goner v.  Lichtman-Goodman  &  Co.  (Mo.  App.) 
819. 

ASSOCIATIONS. 

Exemption  of  cemetery  associationB  from  tax- 
ation, see  "Taxation,"  {  1. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," S  11- 

Reference  to  defendants  by  the  name  under 
which  they  were  voluntarily  associated  in  a  suit 
to  restrain  certain  alleged  acts  in  restraint  of 
trade  held  not  objectionable  as  an  attempt  to  sue 
a  Qonlegal  entity.— State  ex  rel.  Attorney  (gen- 
eral v.  Kansas  City  Live  Stock  Exchange  (Mo.) 
675. 

ASSUMPSIT,  ACTION  OF. 

See  "Work  and  Labor." 

ASSUMPTION. 

Of  facts  in  instruction  to  jury,  see  "Trial,"  |  6. 
Of  risk  by  employ^,  see  "Master  and  Servant," 
8I&-9. 

ATTACHMENT. 

See  "Execution";    "Garnishment." 

Exemptions,  see  "Homestead." 

Harmless  error  in  action  on  attachment  bond, 
see  "Appeal  and  Error,"  |  17. 

Right  of  assignor  for  benefit  of  creditors  to  main- 
tain action  for  seizure  under  attachment  of 
chattels  assigned,  see  "Assignment  for  Benefit 
of  Creditors.^'  {  3. 

Variance  between  pleading  and  proof,  in  action 
on  attachment  bond,  see  "Pleaaing,''  g  6. 

I   I.  ProvertT  svbJeot  to  attanhment. 

•Under  Civ.  Code  Frac.  gf  207,  430,  money 
deposited  by  jud^ent  debtor  in  lien  of  bail 
may  at  the  termination  of  the  prosecution  be 
attached  to  satisfy  the  judgment  returned  un- 
satiafied.— Landy  v.  Merits  (Ky.)  897. 

{   8.    Qwasblng,  vaoatlnK,  dlMolvtloii,  o» 
abandonment. 

Though,  in  attachment,  the  statute  contem- 
plates a  trial  by  the  court  of  the  issue  raised 


pt 

Fi 


as  to  the  existence  of  grounds  for  attachment, 
it  was  not  reversible  error  to  submit  the  issue 
to  the  jury. — Yon  Berg  v.  Goodman  (Ark.)  1000, 

I   3.    IdablUtlea  on  bonds  ov  nndartak- 
Incs. 

In  a  suit  on  an  attachment  bond,  the  deposi- 
tiODS  of  the  officers  levying  the  attachment  held 
roperly  admitted   in   evidence. — United   States 
■•idelity  &  Guaranty  Co.  v.  Howes  (Ky.)  343. 

*In  an  action  on  an  attachment  bond  for 
wrongful  attachment,  a  verdict  of  $550  held 
not  excessive  under  the  circumstances. — United 
States  Fidelity  &  Guaranty  Co.  ▼.  Howes  (Ky.) 
343. 

*Where  an  attachment,  wrongfully  sued  out, 
is  discharged,  the  defendant  therein  may  recov- 
er on  the  attachment  bond  bis  reasonable  coon- 
sel  fees  in  procuring  the  discharge. — United 
States  Fidelity  &  Guaranty  Co.  v.  Howes  (Ky.) 
343. 

In  an  action  on  an  attachment  bond,  thougit 
there  was  no  evidence  by  lawyers  as  to  what 
would  be  a  reasonable  counsel  fee  in  defending 
the  attachment  suit,  it  being  shown  what  the 
lawyers  were  paid  and  what  they  did,  the  ques- 
tion of  reasonable  counsel  fees  was  properly  snb- 
mitted  to  the  jnry.— United  States  Fidelity  k 
Guaranty  O.  t.  Howea  (Ky.)  343. 

AHENDANCE. 

Of  juror,  see  "Jury,"  i  1. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In 
civil  actions,  see  "Trial,"  {  4. 

Argument  and  conduct  of  coun-tel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law," 
I  21. 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Counsel  fees  as  damages  in  suit  for  wrongful  at- 
tachment, see  "Attachment,"  i  3. 

Harmless  error  in  argument  and  conduct  of 
counsel,  see  "Appeal  and  Error,"  |  17. 

Pardon  of  attorney  convicted  of  forgery  as  af- 
fecting disbarment,  see  "Pardon." 

Review  of  argument  and  conduct  of  counsel  as 
dependent  on  record  on  appeal  or  writ  of  ei^ 
ror,  see  "Appeal  and  Error,"  g  8. 

Ritrht  of  attorney  to  purchase  at  tax  sale,  see 
"Taxation,"  g  3. 

g  1.     Tbe  offlee  of  attorney. 

•Ky.  St.  1903,  g  97,  held  declaratory  only  of 
the  existing  power  of  the  courts  to  disbar  an  at- 
torney, and  the  court,  independent  thereof,  has 
power  to  disbar  an  attomeyguilty  of  forgery. 
— Nelson  r.  Ommonwealth  (Ely.)  337. 

•Where  an  attorney  pleaded  guilty  to  the  of- 
fense of  forgery,  no  other  evioence  was  neces- 
sary to  show  his  unfitness  as  an  attorney,  and 
he  might  be  disbarred.— Nelson  ▼.  Common- 
wealth (Ky.)  337. 

The  reprimand  of  an  attorney  by  a  trial  court 
cannot  be  reviewed  by  the  Supreme  Court,  but 
the  attorney  may  appeal  from  a  judgment  tax- 
ing against  him  costs  of  an  investigation  of  his 
professional  conduct  in  a  case.— Finley  v.  Acme 
Kitchen  Furniture  Co.  (Tenn.)  504. 

Part  of  the  costs  of  investigating  the  profes- 
sional conduct  of  attorneys  held  properly  award- 
ed against  one  who  prejudiced  his  client  against 
an  associate  attorney  to  procure  the  latters  dis- 
charge.—Finley  v.  Acme  Kitchen  Furniture  Co. 
(Tenn.)  504. 

•Evidence  in  an  investigation  of  an  attorney's 
conduct  in  a  suit  held  to  show  misconduct  war- 


*  Point  annotated.    See  syUabna. 
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ranting  diacipllne.— Finle;  v.  Acme  Kitchen  Fuiv 
nitnre  Co.  (Tenn.)  604. 

{  S.   Retainer  and  avtliorltT. 

A  contract  between  an  attorney  and  a  State 
Auditor  held  anfficient  to  authorize  the  attor- 
ney, under  Ky.  St.  1003,  H  114,  115,  1622,  to 
institute  an  action  to  recover  land  escheated 
under  Const  S  182,  and  Ky.  St  1903,  |  567.— 
Commonwealth  t.  Lonisville  Proi>erty  Co.  (Ky.) 
1183. 

AUTHORITY. 

Of  agent,  gee  "Principai  and  Agent,"  {§  1,  2. 
Of  attorney,  see  "Attorney  and  Client"  f  2. 
Of  joatlce  of  the  peace,  see  "Justices  of  the 
Peace,"  |  1. 

(AUTOMOBILES. 

Use  of  highway,  see  "Highways,"  {  2. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  |  7. 

BAIL. 

Attachment  of  money  deposited  in  lieu  of  bail 
on  termination  of  prosecution,  see  "Attach- 
ment," f  1. 

BAILMENT. 

See  "Carriers,"  |  2. 

Embezzlement  or  larceny  by  bailee,  see  "Embez- 
slement" 

BALLOTS. 

See  "Elections,"  i  3. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

BANKS  AND  BANKING. 

'New  parties  in  action  by  bank,  see  "Parties," 

BAR. 

Of  action  ^  former  adjudication,  see  "Judg- 
ment," I  8. 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE. 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  "In- 
surance," f  11. 


BEQUESTS. 


See  "Wills." 


BENEFITS. 


"Es- 


Acceptance  of,  as  ground  of  estoppel,  see 

toppel,"  i  1. 
Acceptance  of,  as  waiver  of  right  to  appeal,  see 

"Appeal  and  Erro^"  |  4. 


BEST  AND  SECONDARY  EVIDENCE. 

ee  "Evidence,' 
icutions,  see  ' 

BETTING. 


In  civil  actions,  see  "Evidence,"  I  4. 
In  criminal  prosecutions,  see  "Criminal  Law,' 
I  11. 


See  "Gaming." 


Of  juror,  see  "Ju^"  i  2. 


BIAS. 

^"  *  2. 
Of  witness,  we  "Witnesses,"  t  4. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  UDING. 

See  "Carriers,"  f  2. 

BILLS  AND  NOTES. 

See  "Usury,"  $  1. 

Application  of  payment  on  note,  see  '¥ayment," 

Competency  of  witnesses  in  action  on  note,  see 
"Witnesses,"  (  2. 

Counterclaim  in  action  on  note,  see  "Set-Off  and 
Counterclaim,"  |  1. 

Determination  and  disposition  of  cause  in  ac- 
tion on  note,  see  "Appeal  and  Error,"  |  22. 

Evidence  of  limitations  in  action  on  note,  see 
"Idmitation  of  Actions,"  §  8. 

Forgery  of  indorsement  on  note,  see  "Forgery." 

Parol  or  extrinsic  evidence,  see    Evidence,    {  9. 

Pendency  of  appeal  affecting  limitation  in  ac- 
tion on  note,  see  "Limitation  of  Actions,"  (_  2. 

Province  of  court  and  jury  in  general  in  action 
on  note,  see  "Trial,"  }  6. 

{   1.    Reqnialtea  and  TaUdltr. 

Persons  appearing  on  a  note  aa  joint  makers, 
but  being  in  part  merely  sureties,  were  primari- 
ly liable  to  any  holder  of  the  note  for  the 
amount  thereof,  notwithstanding  any  irregu- 
larity in  the  indorsement.— Johnston  y,  Schna- 
baum  (Ark.)  1163. 

{   S.    OonstraetioB  and  oneratloB. 

A  note  given  for  the  purchase  price  of  cer- 
tain improvements  on  state  land  held  due  as 
soon  as  the  land  was  awarded  to  defendant  as 
a  purchaser,  regardless  of  when  he  applied  to 
purchase  the  land,  or  when  it  was  placed  on  the 
market  for  sale  to  actual  settlers. — ^Taylor  v. 
McFatter  (Tex.  Civ.  App.)  885. 

{  3.    NesetlablUty  and  traaafer. 

•The  words  "In  current  funds"  do  not  deprive 
a  note  of  its  negotiability. — McCormick  v. 
Kampmann  (Tex.  Civ.  App.)  492. 

S  4.     Rig;lita  and   liabilities   on   Indorse- 
ment or  transfer. 

An  indorsement  on  a  note,  "Previous  indorse- 
ments guaranteed,"  held  not  to  render  the  in- 
dorser  liable  on  the  note.— Johnston  v.  Schna- 
baum  (Ark.)  1163. 

•Though  a  guaranty  of  payment  is  implied 
from  an  unrestricted  indorsement  of  aeaooable 
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paper,  the  indorspr  may  relieve  himself  from 
such  liability  by  showing  that  the  indorsement 
was  made  for  collection. — Johnston  v.  Schna- 
baum  (Ark.)  1163. 

One  who  took  up  another's  note  knowing  it 
was  indorsed  by  a  Dank  for  collection  only  can 
claim  no  greater  rights  under  the  indorsement 
than  his  immediate  transferee.— Johnston  v. 
Schnabaum  (Ark.)  1163. 

{  6.     Payment  and  dlsokisrare. 

The  payment  of  a  note  by  a  stranger  and  its 
delivery  to  him  will  be  held  to  be  a  purchase 
until  an  intention  to  the  contrary  is  shown. — 
Johnston  t.  Schnabaum  (Ark.)  1163. 

'Statement  as  to  payment  of  old  notes  by  new 
notes.— Reynolds  v.  Schade  (Mo.  App.)  629. 

{   6.    Actions. 

*A  defendant  pleading  payment  in  an  action 
on  a  note  has  the  burden  of  establishing  such 
fact — Jennings  t.  Roberts  (Mo.  App.)  84. 

In  an  action  on  a  note  for  the  price  of  im- 
provements on  certain  state  land,  an  instruc- 
tion )ield  properly  given  as  presenting  afSrma- 
tively  plaintiff's  theory  of  the  case.— Taylor  y. 
McFatter  (Tex.  Civ.  App.)  395. 

Where  defendant  in  an  action  on  a  note  was 
entitled  to  a  deduction  of  $r>0  for  a  partial 
failure  of  consideration,  a  judgment  for  plain- 
tiff for  the  full  amount  of  the  note  and  6  per 
cent,  interest  from  a  specified  date  with  a  de- 
duction of  $50  therefrom  held  erroneous. — Tay- 
lor V.  McFatter  (Tex.  Civ.  App.)  395. 

A  note  sued  on  held  admissible  in  evidence  un- 
der the  allegations  of  the  petition.— Taylor  v. 
McFatter  (Tex.  Civ.  App.)  395. 

In  an  action  on  notes  purchased  by  plain- 
tiff, an  instruction  held  properly  refused.— Mc- 
Cormick  v.  Kampmann  (Tex.  Civ.  App.)  492. 

*In  an  action  on  notes  the  question,  whether 
they  were  due  when  transferred  to  plaintiff  is 
for  the  jury.— McCormick  v.  Kampmann  (Tex. 
Civ.  App.)  492. 

*In  an  action  on  notes  purchased  by  plaintiff, 
the  burden  was  on  the  defendant  to  show  that 
the  consideration  for  the  notes  was  livery  serv- 
ice to  be  furnished  by  the  payees,  and  that  plain- 
tiff had  notice  of  such  fact  when  he  bought 
them.— McCormick  v.  Kampmann  (Tex.  Civ. 
App.)  492. 

*In  an  action  on  indorsements  on  notes,  bind- 
ing the  indorser  to  pay  the  notes  on  demand, 
he  may  not  t>e  held  liable  as  a  guarantor. — 
Clymer  v.  Terry  (Tex.  Civ.  App.)  1129. 

•Under  Rev.  St.  1896.  arts.  313,  1265,  subd. 
9.  2318,  and  in  an  action  against  an  indorser 
of  notes,  the  burden  of  proof  held  on  plaintiff 
to  show  the  genuineness  of  the  indorsements. — 
Clymer  y.  Terry  (Tex.  Civ.  App.)  1129. 

BOARDS. 

Equalization  boards,  see  "Taxation,"  i  2. 
Of  police  and  fire  commissioners,  see  "JIunicipal 
Corporations,"  §  4. 

BONA  FIDE  PURCHASERS. 

Of  land,  see  "Vendor  and  Purchaser,"  $  4. 

BONDS. 

Agency  of  partner  for  firm  in  signing  building 
contractor's  bond,  see  "Partnership,    S  3. 

Excessive  damages  in  action  on  bond,  see  "Dam- 
ages," i  2. 

Ground  for  new  trial  in  action  on  judge's  official 
bond,  see  "New  Trial,"  |  1. 


Harmless  error  in  action  on  attachment  bond. 

see   "Appeal  and  Error."  §  17. 
In  attachment,  see  "Attachment,"  {  3. 
In  replevin,  see  "Replevin,"  §  3. 
Jurisdiction  of  justice  court  of  action  on  bond 

of  county  judge,  see  "Justices  of  the  Peace," 

I  1. 
Limitations  applicable  to  action  on  bond,  see 

"Limitation  of  Actions,"  §  1. 
Merger  of  title  bond  in  deed,  see  "Deeds."  II  2. 
Municii>al  bonds,  see  "Municipal  Corporations." 

{  10. 
Of  municipal  officers,  see  "Municipal  Corpora- 
tions," {  4. 
On  special  sale  by  guardian,  see  "Guardian  and 

Ward,"  §  1. 
Sureties  on  bond,  see  "Principal  and  Surety." 

BOUNDARIES. 

See  "Fences";    "Municipal  Corporations,"  I  1. 

S  1.     Desorlptlan. 

*A  course  and  distance  must  yield  to  a  mark- 
ed comer  found  on  the  ground. — Jackson  v. 
Jackson  (Ky.)  299. 

*In  determining  boundaries  where  there  are 
conflicting  calls,  calls  for  course  and  distance 
must  yield,  first,  to  natural  objects;  and,  sec- 
ond, to  artificial  objects. — Weston  v.  Meeker 
(Tex.  Civ.  App.)  461. 

{   2.    Evldenee,    ascertainment,    and    es- 
tablldtmeat. 

Where,  in  platting  state  land,  a  mistake  was 
made  as  to  the  location  of  a  river,  such  mistake 
would  not  control  a  call  for  courses  and  dis- 
tances embodied  in  the  field  notes  of  the  survey. 
—Gilbert  v.  Harris  (Tex.  Civ.  App.)  392. 

Presumption  in  favor  of  the  correctness  of  a 
survey  stated.— Weston  v.  Meeker  (Tex.  Civ. 
App.)  461. 

Under  the  facts,  plaintiff  held  not  entitled  to 
recover  a  disputed  strip  of  land  along  plain- 
tiff's boundary. — Weston  v.  Meeker  (Tex.  Civ. 
App.)  461. 

'Plaintiff  held  not  estopped  to  show  that  a 
fence  was  located  by  mistake,  and  not  on  a 
boundary  line.— Weston  v.  Meeker  (Tex.  Civ. 
App.)  461. 

In  trespass  to  try  title  involving  land  along 
a  boundary  line,  defendant  held  not  estopped 
to  claim  title  to  the  land  by  limitation  or  other- 
wise because  of  any  act  of  his  remote  grantor 
while  acting  as  a  commissioner  in  the  parti- 
tion of  plaintiff's  grantors'  ancestor's  estate.— 
Weston  V.  Meeker  (Tex.  Civ.  App.)  461. 

BREACH. 

Of  condition,  see  "Insurance,"  |  4. 

Of  contract,  see  "Contracts,"  1  4;    "Sales,"  S 

4 ;    "Vendor  and  Purchaser,"  f  3. 
Of  covenant,  see  "Covenants,"  $  2. 
Of  warranty,  see  "Sales."  {{  6,  & 

BREACH  OF  THE  PEACE. 

*An  indictment  charging  an  offense  under 
Ky.  St.  1903,  §  1308,  held  not  to  charge  a  breach 
of  the  peace. — Commonwealth  v.  White  (Ky.) 
324. 

BRIDGES. 

See  "Turnpikes  and  Toll  Roads,"  {  1. 
Applicabilitv  of  instructions  to  case  in  action 

on  bridge 'building  contract,  see  "Trial,"  {  10. 
Breach  of  contract  to  build  bridge,  see  "('on- 

tracts."  i  5. 
Taxation   of  bridge  as  railroad  property,  see 

"Taxation,"  §§  1,  2. 
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BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  i  10. 
Propositions  in  briefs  under  assienment  of  er- 

rorSk  see  "Appeal  and  Error,"  if  9,  21. 

BROKERS. 

See  "Principal  and  Agent." 

Applicability  of  instructions  to  case  in  action 
for  commissions,  see  "Trial,"  {  10. 

Competency  of  jurors  in  action  for  broker's 
commission,  see  "Jury,"  {  2. 

Opinion  evidence  in  action  for  broker's  commis- 
sions, see  "Evidence,"  f  10. 

Recovery  of  reasonable  value  of  services,  see 
"Work  and  Labor." 

t    1.    CompensatloB  and  lien. 

*A  broker  employed  to  procure  one  ready  to 
exchange  land  for  a  stock  of  merchandise  held 
not  entitled  to  his  commissions. — Mason  v.  Small 
(Mo.  App.)  822. 

Fact  that  broker,  after  securing  customer, 
did  not  seek  other  customers  who  might  be 
willing  to  pa^  more,  held  not  to  preclude  him 
from  recovering  commissions. — Ballentine  v. 
Mercer  (Mo.  App.)  1037. 

The  mere  fact  that  a  broker  of  his  own  voli- 
tion brings  a  customer  to  vendor  held  not  to 
imply  an  agreement  as  to  payment  for  services. 
—Ballentine  v.  Mercer  (Mo.  App.)  1037. 

Certain  transactions  between  broker  and  an- 
other held  to  establish  relationship  of  principal 
and  agent  between  the  parties.-%allentine  v. 
Mercer  (Mo.  App.)  1037. 

In  an  action  by  broker  for  commissions  ex- 
tent of  proof  required  by  plaintiff  stated. — Bal- 
lentine v.   Mercer   (Mo.  App.)   1037. 

*ReaI  estate  agents  held  not  to  have  produced 
a  purchaser  so  as  to  entitle  them  to  commis- 
sions.—Winters  V.  Portwood  (Tex.  Civ.  App.) 
388. 

*A  broker  held  not  entitled  to  commissions 
on  a  sale  of  land  by  the  owner.— Burch  v. 
Hester  &  Lawhorn  (Tex.  Civ.  App.)  399. 

'Unless  a  principal  has  waived  his  right  to 
sell  land  placed  in  the  hands  of  a  broker,  he 
may  sell  without  liability  for  commissions,  un- 
less the  broker's  efforts  were  the  procuring 
cause  of  the  sale.— Burch  v.  Hester  &  Lawhorn 
(Tex.  Civ.  App.)  399. 

I  8.     Aotions  for  compensatloii. 

In  an  action  by  broker  for  commissions,  bur- 
den held  to  be  upon  plaintiff  to  show  that  serv- 
ices performed  by  him  were  performed  either 
at  the  request  of  defendant,  or  with  the  under- 
standing that  he  was  to  be  compensated  there- 
for.—Ballentine  V.  Mercer  (Mo.  App.)  1087. 

In  an  action  by  a  broker  for  commissions, 
burden  of  proof  as  to  broker's  agency  for  other 
parties  held  to  be  upon  defendant.— Ballentine 
V.  Mercer  (Mo.  App.)  1037. 

In  an  action  by  a  broker  for  commissions  in 
procuring  a  tenant  for  defendant,  evidence  ex- 
amined, and  held  insufficient  to  show  a  dual 
agency  of  plaintiff  for  both  the  defendant  and 
the  tenant.— Ballentine  v.  Mercer  (Mo.  App.) 
1037. 

In  an  action  by  a  broker  for  commissions  in 
procuring  a  tenant  for  defendant,  whether 
plaintiff  was  employed  by  defendant  or  re- 
quested by  him  to  procure  a  tenant  held,  under 
tne  evidence,  a  question  for  the  jury.— Ballen- 
tine V.  Mercer  (Mo.  App.)  1037. 

In  an  action  for  broker's  commissions  for 
effecting  an  exchange  of  property,  a  requested 


charge  held  properly  refused  as  too    broad.— 
Jameson  v.  Hutchison  (Tex.  Civ.  App.)  1096. 

In  an  action  for  broker's  commissions,  an  in- 
struction held  misleading  and  prejudicial. — 
Jameson  v.  Hutchison  (l%x.  Civ.  App.)  1099. 

BUILDING  CONTRACTS. 

Liability   of   sureties   on    building   contractor's 
bond,  see  '^Principal  and  Surety,"  (  8. 

BURGLARY. 

Province  of  court  and  jury,  see  "Criminal  Law," 

i  22. 
Sufficiency  of  instructions,  see  "Criminal  Law," 

§  23. 
Testimony  of  accomplices,  see  "Criminal  Law," 

{  14. 


BURIAL 


See  "Dead  Bodies." 


BURIAL  GROUNDS. 


See  "Cemeteries." 

BUSINESS  HOMESTEAD. 

See  "Homestead,"  |  1. 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  |  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Rescission  of  contracts  for  sale  of  goods,  see 
"Sales."  g  3. 

Rescission  of  contract  for  sale  of  land,  see  "Ven- 
dor and  Purchaser,"  SI  2,  6. 

Setting  aside  fraudulent  conveyances,  see' 
"Fraudulent  Conveyances,"  S  2. 

{  1.     Klght  of  aetioii  and  defense*. 

An  assignment  of  wages  in  the  nature  of  a 
chattel  mortgage  to  secure  a  loan  which  is  il- 
legal because  securing  usurious  interest  may 
be  canceled  in  an  equitable  action  without  a 
tender  of  payment  of  the  original  sum  borrow- 
ed.— ^Henderson  v.  Tolman  (Mo.  App.)  76. 

(  2.    Prooeedlngs  and  reUef. 

Evidence  Acid  not  to  establish  fraud  sufficient 
to  set  aside  deeds  executed  by  heirs  of  a  de- 
cedent pursuant  to  an  agreement  for  the  divi- 
sion of  his  real  estate.— Baker  v.  Cooper  (Ky.) 
900. 

*In  a  suit  in  equity  to  avoid  a  transaction, 
much  less  is  required  to  sustain  the  charge  of 
fraud  than  in  an  action  at  law  for  fraud  and 
deceit.— Wann  v.  Scullin  (Mo.)  68a 

CANDIDATES. 

For  office,  see  "Elections,"  |  1. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Admissions  as  evidence  in  action  to  recover  val- 
ue of  shipment,  see  "Evidence,"  {  6. 


*P«lat  aaaatated.   See  erllabas. 
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Applicability  of  instructions  to  cas?  in  action 
for  injaries  to  passenger,  see  "Trisl."  §  10. 

Compromise  of  claim  for  injuries  to  passenger, 
see   "Compromise   and   Settlement." 

Construction  of  instructions  in  action  for  inju- 
ries to  passenger,  see  "Trial,"  8  12. 

Documentary  evidence  in  action  for  value  of 
shipment,  see  "Evidence,"  {  8. 

Form  of  action  as  in  contract  or  tort  for  delay 
in  shipment  of  live  stock,  see  "Action,"  {  2. 

Harmless  error  in  action  for  delay  in  delivering 

rssenger's  effects,  see  "Appeal  and  Error," 
17. 

Harmless  error  in  action  for  delay  in  shipment 
of  corpse,  see  "Appeal  and  B^ror,"  |  18. 

Harmless  error  in  rulings  in  action  for  injuries 
to  passenger,  see  "Appeal  and  Error,"  f  20. 

Harmless  error  in  rulings  in  action  for  injuries 
to  shipment,  see  "Appeal  and  Error,"  g  19. 

Harmless  error  in  rulings  in  action  for  inju- 
ries to  shipment  of  live  stock,  see  "Appeal  and 
Error,"  {  20. 

Liability  of  carrier  for  injuries  to  corpse  in 
shipment,  see  "Dead  Bodies." 

Opinion  evidence  in  action  for  delay  in  ship- 
ment, see  "Evidence,"  {  10. 

Pleading  damages  in  action  for  delay  in  ship- 
ment of  corpse,  see  "Damages,"  I  3. 

'Province  of  court  and  jury  in  general  in  ac- 
tion for  injuries  to  passenger,  see  "Trial,"  {  6. 

Relevancy  of  evidence  in  action  for  injuries  to 
passenger,  see  "Evidence,"  I  3. 

Requests  for  instructions  in  action  for  injuries 
to  passenger,  see  "Trial,"  g  11. 

Right  of  wife  to  maintain  action  for  negligent 
mindling  of  corpse,  see  "Husband  and  Wife," 
g  1* 

SnfSciency  of  instructions  in  action  for  injuries 
to  passenger,  see  "Trial,"  g  9. 

g   1.    Oeatrol  and  recnlation  of  coinmoa 
•axriers. 

*An  ordinance  making  it  unlawful  for  any 
person  to  drum  bnsiness  for  a  hotel  on  the  trains 
or  depots  of  railroads  held  to  include  and  pro- 
hibit the  drumming  of  trade,  not  only  in  the 
depot  building,  but  on  the  platform  and  grounds 
connected  therewith. — Moore  v.  Campbell  (Ark.) 
544. 

g   2.    Carriace  of  goods. 

'Generally  damans  for  dela^  in  shipment  or 
loss  of  property  while  in  a  carrier's  custody  may 
be  recovered  either  in  an  action  ex  contractu 
or  one  ex  delicto,  at  the  option  of  the  pleader.— 
Wemick  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
1027. 

Filing  of  suit  and  service  of  citation  held 
sufficient  notice  under  a  shipping  contract  re- 
quiring notice  of  claim  to  the  carrier  within  a 
certain  time  after  injury. — Houston  &  Texas 
C.  R.  Co.  V.  DavU  (Tex.  Civ.  App.)  422. 

Where  a  carrier  was  without  notice  of  the 
contract  between  consignor  and  consignee,  au- 
thorizing consignee  to  refuse  to  accept  the  ship- 
ment unless  routed  over  a  certain  railroad, 
held  it  was  not  liable  on  failure  by  it  to  fol- 
low routing  instructions  for  damages  from  re- 
fusal to  accept. — St.  Louis  Southwestern  Ry. 
Go.  of  Texas  v.  Louisiana  &  Texas  Lumber  Co. 
(Tex.  Civ.  App.)  1143. 

The  rule  that  a  carrier  is  required  to  follow 
the  shipper's  instructions  in  routing  and  on 
failure  to  do  so  becomes  an  insurer  held  not  to 
affect  the  general  rule  for  the  measure  of  dam- 
ages for  breach  of  a  contract  of  carriage.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Louis- 
iana &  Texas  Lumber  Co.  (Tex.  Civ.  App.)  1143. 

I  3.    Oavriage  of  Uto  stook. 

In  an  action  against  a  carrier  for  failure  to 
safely  deliver  a  home,  held,  that  the  court  erred 
in  refusing  to  charge  qn  the  issues  presented, 


and    in    charging    on    issues    not   presented. — 
Louisville  &  N.  R.  Co.  v.  Gormley  (Ky.)  340. 

In  an  action  against  a  carrier  for  injuries  to 
a  boise,  an  instruction  on  the  measure  of  dam- 
ages held  not  nrejudicial  to  defendant. — ^Loaia- 
vUle  &  N.  R.  Co.  V.  Oormley  (Ky.)  346. 

The  fact  that  a  carrier  takes  a  horse  out  of 
the  usual  way  or  course  of  shipment,  and  his 
delivery  at  the  point  of  destination  is  thereby 
materially  and  unnecessarily  delayed,  will  not 
warrant  the  owner  or  his  agents  in  removing 
him  from  the  car  at  a  place  where  no  suitable 
means  are  provided  for  removal,  and  run  the 
risk  of  injuring  him. — Louisville  &  N.  R.  Co.  r. 
Oormley  (Ky.)  346. 

*Duty  of  a  carrier  stated  in  respect  to  trans- 

rrting  and  delivering  a  race  hors& — Louisville 
N.  R.  Co.   v.   Oormley  (Ky.)   346. 

Evidence  of  the  price  at  which  certain  colts 
sold  on  the  market  to  which  they  were  trans- 
ported, while  admissible  to  show  their  fair 
marliet  value  at  that  time  and  place,  was  not 
conclusive.— Southern  Ry.  (X  in  Kentucky  v. 
Graddy  (Ky.)  881. 

*In  an  action  against  a  carrier  for  injuries 
to  certain  colts  by  alleged  negligent  transporta- 
tion, the  measure  of  damages  defined. — Sonth- 
em  Ry.  Co.  in  Kentucky  v.  Graddy  (Ky.)  881. 

'Where,  in  order  to  recover  for  damages  to  a 
shipment  of  mules,  it  must  be  shown  that  the 
carrier  delayed  shipment  for  an  unreasonable 
time,  the  question  of  the  unreasonableness  of  the 
time  is  for  the  jury. — Wemick  v.  St.  Louis  ft 
S.  F.  R.  Co.  (Mo.  App.)  1027. 

In  an  action  against  a  carrier  for  injuries  to 
a  shipment  of  live  stock,  the  admission  of  cer- 
tain evidence  held  not  prejudicial  to  the  carrier. 
—Gulf,  0.  ft  S..  F.  Ry.  Co.  v.  Kimble  (Tex.  Civ. 
App.)  234. 

*The  liability  of  an  initial  carrier  held  limit- 
ed to  damages  occurring  to  the  shipment  on  its 
own  line.— Gulf,  C.  ft  8.  F.  Ry.  Co.  v.  Kimble 
(Tex.  Civ.  App.)  234. 

*A  carrier  held  not  entitled  to  limit  its  lia- 
bility for  failing  to  provide  as  required  by  law 
facilities  for  watering  and  feeding  live  stock, 
and  to  give  an  opportunity  to  feed  and  water 
the  same.— Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Kimble 
(Tex.  Civ.  App.)  234. 

Instructions  in  action  for  injury  to  a  ship- 
ment of  cattle  held  by  "rough  treatment"  to 
mean  negligent  rongh  treatment.— Southern  Kan- 
sas Ry.  Co.  of  Texas  v.  Yarbrough  (Tex.  Giv. 
App.)  390. 

A  carrier  which  received  cattle  with  a  clean 
bill  of  lading,  which  it  failed  to  deliver  or  give 
notice  of  to  another  carrier,  held  liable  for  dam- 
age for  their  being  put  in  "southern  pens." — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Black   (Tex.   Civ.   App.)  410. 

'Plaintiff  held  entitled  to  recover  from  a  car- 
rier for  the  damages  sustained  in  holding  over 
and  caring  for  his  cattle;  the  carrier  having 
failed  to  furnish  cars  at  the  appointed  time. — 
Southern  Kansas  Ry.  Co.  of  Texas  v.  Samples 
CTex.  Civ.  App.)  417. 

In  a  suit  against  a  carrier  for  failure  to  fur- 
nish cars  in  which  to  ship  cattle,  a  recovery 
for  the  expenses  of  holding  over  the  cattle 
held  not  defeated  on  the  ground  that  it  did  not 
appear  that  they  were  necessarily  expended  od 
account  of  defendant's  nwligence.— Southern 
Kansas  Ry.  Co.  of  Texas  v.  Samples  (Tex.  Civ. 
App.)  417. 

In  a  suit  against  a  carrier  for  failnre  to  fur- 
nish cars  on  a  certain  day  for  the  shipment  of 
cattle,  the  court  did  not  err  in  refusing  to  strike 
from  the  petition  an  allegation  that  defendant 
had    been    guilty    of    discrimination. — Southan 
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Sansas  Ry.  Co.  of  Texas  y.  Samples  (Tex.  Civ. 
App.)  417. 

In  a  suit  agfainst  a  railroad  for  breach  of  a 
contract  to  furnish  cars  at  a  given  time  for  the 
shipment  of  cattle,  an  answer  setting  np  as  an 
excuse  "an  unexpected  and  unprecedented  rush 
of  business"  keU  Insufficient. — Southern  Kan- 
sas Ry.  Ck>.  of  Texas  t.  Samples  (Tex.  CIt. 
App.)  417. 

On  refusal  of  the  common  carrier  to  accept 
shiianent  of  cattle  for  transportation,  person  of- 
feriDg  the  same  for  shipment  must  use  reason- 
able care  to  prevent  injury  to  the  cattle  during 
delay;  but,  if  the  refusal  is  wrongful,  he  will 
be  entitled  to  recover  reasonable  expenses  in 
oaring  for  the  property,  as  well  as  other  dam- 
ages.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kar- 
rer  (Tex.  Civ.  App.)  440. 

Measure  of  damages  for  delay  in  receiving 
property  for  shipment  is  the  difference  in  the 
market  value  when  they  should  have  been  deliv- 
ered and  the  value  when  they  were  delivered. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Karrer  (Tex. 
Civ.  App.)  440. 

The  answer  of  a  railway  company  sued  for 
refusal  to  accept  and  transport  a  shipment  of 
cattle  setting  forth  its  inability  by  reason  of  a 
strike  to  transport  the  cattle  held  sufficient. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Karrer  (Tex. 
Civ.  App.)  440. 

*In  an  action  for  injuries  to  cattle,  the  neg- 
ligence of  defendant  in  transporting  the  cattle 
held  properly  submitted  to  the  jury. — Missouri, 
K.  ft  T.  Ry.  Co.  of  Texas  v.  Schults  (Tex.  Civ. 
App.)  445. 

*A  connecting  carrier  held  not  liable  for  the 
delay  in  shipment  of  cattle  caused  by  a  washout 
on  the  line  of  another  connecting  carrier. — Craw- 
ford V.  International  &  Q.  N.  R.  Co.  (Tex.  Civ. 
App.)  987. 

*In  an  action  against  a  connecting  carrier 
for  loss  of  profit  by  a  failure  to  deliver  cattle 
to  a  particular  market,  evidence  held  to  show 
that  the  cattle  were  not  delivered  to  the  de- 
fendant in  such  time  that  it  could  have  delivered 
the  cattle  by  any  means  in  time  for  the  market 
for  which  they  were  shipped.— Crawford  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  987. 

In  an  action  against  a  connecting  carrier  for 
damages  from  dela^  in  a  shipment  of  cattle,  evi- 
dence held  insufficient  to  show  that  bnt  for  the 
delay  the  cattle  could  have  been  delivered  to 
another  connecting  carrier  in  time  to  be  shipped 
to  the  market  at  the  time  they  were  due. — 
Crawford  v.  International  &  G.  N.  R.  Co.  (Tex. 
Civ.  App.)  987. 

I  4.    Oarrlaare    of    p«sa«iiger>— Relationi 
between    carrier   and   pasaemser. 

*A  section  hand  riding  to  work,  though  not  a 
passenger,  held  entitled  to  ordinary  care  for 
nis  protection.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Harmon  (Ark.)  295. 

*The  relation  of  carrier  and  passenger  ceases 
only  after  the  train  has  reached  the  passenger's 
destination,  and  he  has  had  a  reasonable  op- 
portunity to  alight  safely  and  leave  the  car- 
rier's premises.— Hill  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  (Ark.)  523. 

i   5.    — ^  Peraenal  Injarle*. 

'What  is  a  reasonable  time  and  opportunity 
for  a  passenger  to  alight  safely  and  leave  the 
carrier  s  premises  held  a  question  for  the  jury. — 
Hill  T.  St  Louis,  I.  M.  &  S.  R.  Co.  (Ark.)  523. 

•A  passenger  in  returning  to  the  car  for  cer- 
tain papers  with  the  consent  of  the  brakeman, 
and  thereafter  injured  while  attempting  to  alight 
after  the  train  had  started,  held  a  passenger. 
and  not  a  trespasser.— Hill  t.  St  Louis,  I.  M.  & 
S.  R.  Co.  (Ark.)  523. 


*In  an  action  by  a  passenger  against  a  carrier 
for  personal  injuries,  evidence  held  sufficient  to 
support  a  recovery. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Sandidge  (Ark.)  551. 

'Passenger  held  not  negligent  as  matter  of  lait 
in  protruding  a  portion  of  his  body  out  of  car 
in  which  he  la  riding.— Gage  v.  St.  Louis  Tran- 
sit Co.  (Mo.)  13. 

*In  an  action  for  death  of  passenger,  whether 
defendant  was  guilty  of  negligence  in  operating 
street  cars  with  a  space  of  only  six  inches  be- 
tween them  in  passing  each  other  with  unguard- 
ed openings  held  for  the  jury.^jiage  v.  St.  Louis 
Transit  Co.  (Mo.)  18. 

*In  action  against  street  railway  company  for 
death  of  passenger,  held  error  to  strike  out  por- 
tion of  pleading  alleging  facts,  the  determina- 
tion of  which  are  for  the  jury. — Gage  v.  St. 
Louis  Transit  Co.  (Mo.)  13. 

Conductor  on  car  on  which  passenger  was 
killed  held  negligent  in  not  warning  nassenger 
of  danger  of  being  struck  by  car  on  other  track. 
—Gage  v.  St  Louis  Transit  Co.  (Mo.)  13. 

In  action  for  death  of  passenger,  evidence  as 
to  whether  or  not  surface  of  rails  and  tracks  at 
the  point  of  injury  were  even  or  uneven  held 
admissible. — Gage  v.  St.  Louis  Transit  (jo.  (Mo.) 

Recovery  being  sought  for  specific  negligence 
alleged,  held,  the  court  should  limit  the  con- 
sideration of  the  jury  to  such  specific  negligence. 
—Davidson  ▼.  St.  Louis  Transit  Co.  (Mo.)  58:5. 

*In  an  action  against  street  car  companies  for 
injuries  sustained  by  the  starting  of  the  car 
while  plaintiff  was  in  the  act  of  boarding  it  evi- 
dence examined,  and  held  sufficient  to  go  to  the 
jury  as  to  the  negligence  of  one  of  the  defend- 
ants.—Berry  V.  St.  Louis  Transit  Co.  (Mo.)  661. 

*It  is  the  dnty  of  a  carrier  to  use  the  utmost 
care,  diligence,  and  foresight  which  capable  and 
faithful  railroad  men  would  take  under  like 
circumstances  to  keep  its  tracks  and  roadbed 
in  a  reasonably  safe  condition  for  the  running 
of  cars  over  them.— Kirkpatrick  v.  Metropolitan 
St  Ry.  Co.  (Mo.)  682. 

'Instructions  held  properly  refused  as  not  im- 
posing a  sufficiently  nigh  degree  of  care  on  the 
carrier.— Kirkpatrick  v.  Metropolitan  St  Ry. 
Co.  (Mo.)  682. 

*WhiIe  proof  of  any  negligence  is  admissible 
in  support  of  general  allegations  of  negligence 
in  an  action  by  a  passenger  for  injuries,  allega- 
tions of  specific  acts  of  negligence  will  prevent 
admission  of  other  acts  of  negligence. — Kirkpat- 
rick V.  Metropolitan  St  Ry.  Co.  (Mo.)  682. 

*In  an  action  for  injuries  to  a  street  car  pas- 
senger while  endeavoring  to  alight,  evidence  held 
to  warrant  a  finding  that  defendant  was  oper- 
ating the  car  «.nd  was  chargeable  with  negli- 
gence in  prematurely  starting  the  same  at  the 
time  of  the  injury.— Black  v.  Metropolitan  St. 
Ry.  Co.  (Mo.  App.)  86. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger, an  instruction  held  to  set  forth  all  the 
requisites  essential  to  plaintiff's  recovery. — Black 
V.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  86. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger while  alighting,  caused  by  sudden  start- 
ing of  the  car,  an  instruction  held  sufficient 
under  the  evidence. — Hufford  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1062. 

*A  street  car  passenger  held  entitled  to  as- 
sume that  the  car  had  stopped  for  the  purpose 
of  letting  her  alight. — Hufford  T.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1062. 

*A  railroad  held  bound  to  exercise  at  least 
ordinary  care  for  the  safety  of  a  person  board- 
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iog  a  train  to  assist  aDotlier. — Missouri,  .K.  & 
T.  Ry.  Co.  of  Texas  v.  Ilibbitts  (Tex.  Civ.  App.) 
228. 

A  passenger  train  conductor  in  the  perform- 
ance of  those  duties  the  railroad  owes  passengers 
or  those  rightfully  aboard  the  train  held  the  rej)- 
resentative  of  the  company,  and  bound  to  re- 
frain from  conduct  exirasing  such  persons  to 
peril. — Missouri,  K.  &  T.  Uy.  Co.  of  Texas  v. 
Hibbitts  (Tex.  Civ.  App.)  228. 

It  is  a  question  of  fact  in  an  action  against 
a  carrier  for  personal  injuries  whether  plain- 
tiff contracted  neurasthenia  as  a  result  of  de- 
fendant's negligence. — EI  Paso  Electric  Ry.  Co. 
V.  Bolgiano  (Tex.  Civ.  App.)  388. 

In  an  action  for  injuries  to  a  passenger  by  a 
premature  starting  of  the  train,  an  instruction 
stating  the  case  on  which  plaintiff  would  be  en- 
titled to  recover  held  proper. — Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Berry  (Tex.  Civ.  App.)  393. 

In  an  action  for  injuries  to  a  passenger  by  the 
premature  starting  of  defendant's  train,  the 
court  properly  refused  to  charge  that,  if  the 
train  was  stopped  for  a  suiiicient  time,  defend- 
ant was  not  liable.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Berry  (Tex.  Civ.  App.)  393. 

In  an  action  for  injuries  to  a  passen{;er,  plain- 
tiff held  entitled  to  prove  under  the  petition  that 
the  train  was  suddenly  started  with  a  jerk. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Berry  (Tex. 
Civ.  App.)  393. 

•The  use  of  the  word  "accustomed"  and  "gen- 
erally" in  instructions  as  to  care  persons  gen- 
erally are  accustomed  to  use  under  like  cir- 
cumstances held  questionable. — Malone  v.  Texas 
&  P.  Ry.  Co.  (Tex.  Civ,  App.)  430. 

♦In  an  action  for  injuries  to  passenger  while 
boarding  a  moving  train,  evidence  that  plaintiff 
and  others  had  fretjuently  l)oarded  moving  trains 
at  that  station  held  admissible.— Malone  v.  Tex- 
as &  P.  Ry.  Co.  (Tex.  Civ.  App.)  430. 

In  an  action  for  injuries  sustained  by  plain- 
tiff in  attempting  to  save  another  by  lx?ing 
struck  by  a  train,  evidence  considered,  and  held 
sufhcient  to  take  to  the  jury  the  question  as 
to  whether  the  carrier  was  negligent  in  leaving 
a  depression  in  the  depot  platform  in  attempt- 
ing to  go  round  which  the  danger  was  incurred 
and  the  injury  sustained. — Harrison  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  442. 

*Id  an  action  by  a  passenger  for  persona]  in- 
juries, whether  under  the  evidence  a  sudden 
starting  of  the  car,  if  there  was  any,  constituted 
negligence,  held  for  the  jury.- Northern  Texas 
Traction  Co.  v.  Moberly  (Tex.  Civ.  App.)  483. 

In  an  action  for  injuries  to  a  passenger,  the 
refusal  to  grant  a  new  trial  after  verdict  for 
plaintiff  on  the  ground  that  the  injuries  were 
not  the  proximate  result  of  the  carrier's  negli- 
gence held  proper.— Citizens'  Ry.  Co.  v.  Gritfin 
(Tex.  Civ.  App.)  999. 

i   6.   ^^  Coatrlbntory      negligence      «f 
l^erson  Injured. 

♦Violation  of  a  rule,  forbidding  passengers 
to  stand  in  a  car  by  standing  for  an  unrea- 
sonable length  of  time  constitutes  negligence  per 
se. — St.  I^ouis,  I.  M.  &  S.  Ry.  Co.  v.  Harmon 
(Ark.)  205. 

*In  an  action  for  injuries  to  a  passenger 
alighting  from  defendant's  train,  evidence  held 
to  require  submission  of  the  carrier's  negligence 
to  the  jury.— Hill  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (Ark.)  523. 

♦Passenger  held  entitled  to  presume  that 
tracks  and  cars  were  jjroperly  constructed,  and 
that  there  were  no  hidden  dangers  connected 
with  their  operation. — Gage  v.  St.  Louis  Transit 
Co.  (Mo.)  13. 


*A  person  who  had  boarded  a  train  to  assist 
another  held  not  guilty  of  contributory  nesli- 
^euce  in  attempting  to  alight  therefrom  while 
It  was  moving. — Missouri,  K.  &  T.  Ry.  C^  of 
Texas  v.  Hibbitts  (Tex.  Civ.  App.)  228. 

In  an  action  against  a  street  railroad  for  in- 
juries to  plaintiff^s  wife,  through  the  negligent 
starting  of  a  car  while  she  was  alighting  there- 
from, an  instruction  as  to  contributory  negli- 
gence hdd  proper. — El  Paso  Electric  Ry.  Co.  ▼. 
Sierra  (Tex.  Civ.  App.)  986. 

{   7.  -^  Passengers'  eCeots. 

•Determination  whether  articles  in  passen- 
ger's trunk  were  or  were  not  baggage. — Mexi- 
can Cent.  Ry.  Co.  v.  De  Rosear  (Tex.  Civ. 
App.)  949. 

A  carrier  held  liable  as  an  insurer  where  it 
holds  baggage  after  demand  and  tender  of 
amount  of  excess  baggage  due. — Mexican  Cent. 
Ry.  Co.  v.  De  Rosear  (Tex.  Civ.  App.)  949. 

•A  carrier  is  not  liable  for  loss  or  injury 
to  personal  effects  carried  by  a  passenger,  even 
though  the  loss  or  injury  occurs  through  its 
negligence,  either  as  carrier  or  warehouseman, 
where  the  effects  are  not  baggage. — Mexican 
Cent.  Ry.  Co.  v.  De  Rosear  (Tex.  Civ.  App.) 
919. 

•Where  the  baggage  of  a  woman  who  had  been 
on  the  road  three  days  was  detained  by  the  car- 
rier, so  that  she  could  not  obtain  a  change  of 
clothing  without  buying  it,  but  she  had  the  nec- 
essary money  to  purchase  what  was  needed,  and 
did  so,  she  was  not  entitled  to  substantial  dam- 
ages for  her  inconvenience  and  trouble. — Mex- 
ican Cent.  Ry.  Co.  v.  De  Rosear  (Tex.  Civ.  App.) 
949. 

i   8.    Palace  oars  and  aleepinc  ears. 

•Carrier  held  liable  for  inconvenience  and 
humiliation  caused  to  passenger  in  ousting  him 
from  berth.— Taylor  v.  Wabash  R.  Co.  (Mo. 
App.)  1059. 

In  an  action  against  a  railway  company  and 
a  sleeping  car  company  for  damages  for  incon- 
venience and  humiliation  inflicted  upon  a  pas- 
senger by  putting  him  out  of  a  sleeping  car 
berth,  evidence  examined,  and  held  to  show 
that  the  servants  of  the  railway  company  were 
joint  wrongdoers  with  servants  of  sleeping  car 
company. — Taylor  v.  Wabash  R.  Co.  (Mo.  App.) 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Necessity  for  purpose  of  review,   see   "Appeal 
and  Error,"  f  8. 


CATTLE. 


See  "Animals." 


CAUSE  OF  ACTION. 

See  "Action." 

CEMETERIES. 

Exemption  of  cemetery  associations  from  taxa- 
tion, see  "Taiation,"^  {  1. 

A  cemetery  company  Arid  not  liable  to  a  lor 
owner  who  in  going  across  lots  stepped  into  a 
small  concealed  hole.— Barry  y.  Calvary  Ceme- 
tery Ass'n  (Mo.)  559. 
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CENSUS. 

Mnnicipal  census,  see  "Municipal  Corpora- 
Uons/'  U  8,  10. 

A  city  council's  minutes  h( Id  to  InsufBciently 
show  the  returns  of  a  special  census.— State  ex 
rel.  City  of  Centralia  t.  Wilder  (Mo.)  574. 

CERTIFICATE. 

I^nd  certificate,  see  "Public  Lands,"  S  3. 

Mutual  benefit  insurance  certificate,  see  "In- 
surance," {  11. 

Of  acknowledgment  of  written  instrument,  see 
"Acknowledgment,"  {  1. 

Of  commitment  fur  riolation  of  municipal  ordi- 
nance, see  "Municipal  Corporations,"  {  7. 

CERTIORARI. 

Review  of  tax  assessment,  see  "Taxation,"  {  2. 

i   1.     Hatwre  and  grounds. 

*Tbe  Court  of  Appeals  held  required  to  dis- 
pose of  a  certiorari  on  its  merits,  where  the 
writ  has  been  issued  and  a  return  has  been 
made  thereto. — State  ex  rel.  Arnold  t.  Llchta 
(Mo.  App.)  825. 

*C!ertlorarl  held  an  appropriate  remedjr.  where 
an  inferior  tribunal  acts  without  jurisdiction  or 
in  excess  of  its  jurisdiction,  or  when  within 
its  jurisdiction  its  action  is  not  reviewable  on 
appeal  or  writ  of  error.— State  ex  rel.  Arnold  v. 
Llchta  (Mo.  App.)  825. 

•Certiorari  held  to  lie  where  the  county  court 
exceeds  its  jurisdiction  in  proceedings  to  revoke 
a  dramsbop  license. — State  ex  rel.  Arnold  v. 
Lichta  (Mo.  App.)  825. 

•(Certiorari  held  to  lie  to  review  the  action  of 
the  county  court  revoking  a  dramshop  license 
where  it  had  no  jurisdiction  to  revoke  the  license 
for  the  cause  alleged,  or  where  it  exceeded  its 
jurisdiction. — State  ex  rel.  Arnold  t.  Lichta  (Mo. 
App.)  825. 

§    2.    Frooe«diiigs  and  determination. 

On  review  of  certiorari  proceedings,  evidence 
taken  by  the  court  will  not  be  considered.— 
State  ex  rel.  Mount  Mora  Cemetery  Ass'n  t. 
Casey  (Mo.)  1. 

•A  writ  of  certiorari  brings  up  the  record 
proper,  so  that  evidence  in  proceedings  before 
the  mayor  upon  trial  of  city  officers  will  not 
be  considered.— State  ex  rel.  lleimburger  v. 
Wells  (Mo.)  758. 

In  view  of  the  act  establishing  the  Court  of 
Civil  Appeals,  requiring  the;  Supreme  Court  to 
try  cases  taken  up  on  certiorari  on  the  record 
on  which  the  Court  of  Civil  Appeals  acted, 
mandamus  held  not  to  lie  to  require  the  trial 
jivlge  to  sign  a  corrected  bill  of  exceptions  aft- 
er the  case  has  been  taken  on  certiorari  from 
the  Court  of  ('ivil  Appeals.— Cantrell  v.  Gold- 
en (Tenn.)  1154. 

CHALLENGE 

To  iuror,  see  "Jury,"  f  2. 

CHANCERY. 


See  "Equity 


CHANGE  OF  VENUE. 

Ot  criminal  prosecutions,  see  "Criminal  Law," 
»3. 


CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  i  9. 
Of  witness,  see  "Witnesses,"  |  4. 

CHARGE. 

To  jury  in  cItH  actions,  see  "Trial,"  $1  6-12. 
To  jury  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  {  23. 

CHARTER. 

Of  corporation,  see  "Corporations,"  {f  1-7. 
Of  municipal  corporations,  see  "Municipal  Cor- 
porations," H  1,  4,  6,  8,  10. 

CHATTEL  MORTGAGES. 

Effect  of  usury  in  loan  secured  by,  see  "Usury," 
«1. 

{    1.    B««iilaltea  and  Talidltj. 

An  assignment  of  wages  to  secure  money 
borrowed  is  in  the  nature  of  a  chattel  mort- 
gage.— Henderson  v.  Tolman  (Mo.  App.)  76. 

The  extension  of  time  for  the  payment  of  one 
of  several  notes  held  a  sufficient  consideiatioo 
for  a  chattel  mortgage  to  secure  new  notes  as 
collateral. — Avery  ilfg.  Co.  v.  Leathers  (Mo. 
App.)   851. 

I   2.    Rlgltta  and  UabUltle*  of  partiea. 

•Where  a  chattel  mortgagee  improperly  takes 
possession  of  the  property,  on  replevin  the 
mortgagor  may  compel  him  to  account  for  rents 
received.— Cummings  v.  Badger  Lumber  Co. 
(Mo.  App.)  68. 

On  judgment  in  a  replevin  suit,  plaintiff  held 
not  entitled  to  interest  on  the  value  of  the 
property  while  defendants  had  it.— Cummings 
V.  Badger  Lumber  C^.  (Mo.  App.)  68. 

•Where  a  debt  to  secure  which  a  chattel 
mortgage  was  given  is  past  due,  the  mortgagee 
is  entitled  to  the  possession  of  the  chattels  mort- 
gaged.— ^Avery  Mfg.  Co.  v.  Leathers  (Mo.  App.) 

I  8.     Ktchta  and  remedies  of  oreditova. 

•Effect  under  Rev.  St.  1809,  f  3404  (Ann.  St 
1906,  p.  19.36),  of  chattel  mortgagees'  failure 
to  record  the  mortgage  or  take  possession  of 
the  property  stated. — Cummings  v.  Badger  Lum- 
ber Co.  (>Io.  App.)  08. 

I  4.    RemoTal  or  transfer  of  property  hj 
mortcagor. 

•Rights  of  parties  under  a  chattel  mortgage 
void  as  to  third  parties  under  Rev.  St.  1809,  { 
3404  (Ann.  St.  1906.  p.  1936),  sUted.— Cum- 
mings V.  Badger  Lumber  Co.  (Mo.  App.)  68. 

If  the  mortgage  on  fixtures  attached  to  a 
homestead  is  void,  a  purchaser  of  such  fixtures 
from  the  owner  cannot  be  held  liable  for  the 
conversion  of  mortgaged  property. — Doak  t. 
Moore  (Tex.  Civ.  App.)  40.5. 

I  S.     Foreoloanre. 

•A  holder  of  notes  maturing  at  different  times 
and  secured  by  mortgage  held  entitled  to  apply 
the  sum  realized  on  a  sale  of  the  mortgaged 
chattels  as  a  credit  on  any  of  the  notes. — Avery 
Mfg.  Co.  V.  Leathers  (Mo.  App.)  851. 

A  judgment  on  a  note  for  the  payment  of 
which  a  chattel  mortgage  was  given  as  collateral 
does  not  discharge  the  mortgage.— Avery  Mfg. 
Co.  V.  Leathers  (Mo.  App.)  861. 

The  bringing  of  a  suit  on  a  note  for  the  pay- 
ment of  which  a  chattel  mortgage  was  given  as 
collateral  security  is  not  a  splitting  of  a  cause 
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of  action,  and  does  not  prevent  enforcement  of 
the  mortgage.— Avery  Mfg.  Co.  v.  Leathers  (Mo. 
App.)  851. 

A  suit  on  a  note  for  the  pajrment  of  which  a 
chattel  mortgage  was  given  as  collateral  securi- 
ty does  not  operate  as  a  waiver  of  the  security. 
—Avery  Mfg.  Co.  v.  Leathers  (Mo.  App.)  851. 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILDREN. 

See  "Guardian  and  Ward" ;    "Infanta";    "Pai^ 
ent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  |  6. 


See  "Process." 


CITATION. 


CITIES. 


See  "Municipal  Corporations." 

CITIZENS. 

Citizenship    ground   of  jurisdiction    of   United 

States  courts,  see  "Removal  of  Causes,"  f  2. 
Citizenship   ground    of   jurisdiction   of   United 

States  courts,  see  "Courts,"  {  6. 
Bqual  protection  of   laws,  see  "Constitutional 

Law,"  {  7. 
Privileges  and  immunities,  see  "Cionstitutional 

law,"  {  6. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  {§  3,  6,  7. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  §  3. 

Against  property  in  hands  of  receiver,  see  "Re- 
ceivers,   i  2. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  {  6. 

CLERKS  OF  COURTS. 

Under  Const,  art.  5,  §  9,  providing  that  there 
stiall  be  a  clerk  for  the  district  court  of  each 
county,  where  there  are  two  districts  in  one 
county,  one  clerk  may  perform  the  duties  of 
both  courts,  and  does  not  thereby  hold  two 
civil  offices  of  emolument  at  the  same  time  with- 


in  the   constitutional    prohibition.— Kruegel   T. 
Daniels  (Tex.  Civ.  App.)  1108. 

•Where  two  or  more  court  district.^  are  form- 
ed out  of  one  county,  a  clerk  residing  in  the 
county  can  perform  the  duties  of  clerk  of  both 
courts;  he  being  considered  a  resident  of  both 
districts  within  Const,  art.  16,  i  14,  which  re- 
quires district  clerks  to  reside  in  their  respec- 
tive bailiwicks  and  keep  their  offices  therein.— 
Kruegel  v.  Daniels  (Tex.  Civ.  App.)  llOSi. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Bvidence,"  {  9. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  f  4. 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "E^secutors  and  Ad- 
ministrators," i  2. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies." 

COMMERCE. 

Carriage  of  goods  and  passengers,  eee  "Car- 
riers. 

i  1,    Means  and  methods  of  rsKnlation. 

*The  interstate  commerce  clause  of  Constitu- 
tion (Const.  U.  S.  art.  1,  i  8)  held  to  prevent 
the  operation  of  the  Kentucky  Statutes  on  a 
sale  of  wbiskv  in  another  state  and  its  ship- 
ment into  a  local  option  district,  though  the 
seller  opened  his  branch  office  in  such  ether 
state  to  take  advantage  of  that  clause. — Doored 
V.  Commonwealth  (Ky.)  302. 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSIONERS. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

Local  option  election  in  commissioners'  precinct, 
see  "intoxicating  Liquors,"  g  2. 

Of  general  land  office,  see  "Public  Lends,"  I  3. 

Police  and  fire  commissioners,  see  "Mnsioipal 
Corporations,"  S  4. 

Publication  by  commissioners'  court  of  order 
putting  into  effect  local  option,  see  "Intoxi- 
cating Liquors,"  i  5. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  gg  1,  2. 
Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  g  4. 
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COMMITTEE. 

Mandamus  to  compel  restoration  of  mpmber  of 
committee  of  political  iMirty,  see  "Manda- 
mus," {  2. 

Of  political  party,  see  "Elections,"  |  1. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Abatement  of  action  for  injuries  to  wife,  see 
"Abatement  and  ReTival,"  {  1. 

Decisions  of  United  States  courts  as  to  common 
law  in  Indian  Territory  as  authority  in  state 
conrts,  see  "Courts."  J  2. 

Homestead  laws  in  derogation  of  common  law, 
see  "Homestead,"  §  1. 

Laws  providing  remedy  for  death  as  in  deroga- 
tion of,  see  "Deatti,"  {  1. 

liability  for  injuries  caused  by  fellow  serrant, 
see  "Master  and  Servant,"  |  4. 

Rale  as  to  animals  ronning  at  large,  see  "Ani- 
mals." 

Act  Cong.  May  2,  1890,  c  182,  f  31,  26  Stat 
94,  held  to  adopt  the  common  law  as  the  law 
of  Indian  Territory  on  the  assumption  that  its 
rules  are  eaually  known  to  all  courts,  and  the 
courts  for  the  Indian  Territory  must  determine 
for  themselves  the  common  law.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Wise  (Tex.)  112. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  (  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  {  2. 

COMPARATIVE  NEGLIGENCE. 

See  "Negligence,"  g  2. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  f  2. 

Of  partUnUar  claiscg  of  officeri  or  other  perton*. 
See  "Brolcers,"   gg  1,  2;    "Executors  and  Ad- 
ministrators," S  4. 
County  judge,  see  "Judges,"  f  1. 

COMPETENCY. 

Of  evidence  In  civil  actions,  see  "Evidence," 
J  3. 

Of 'evidence  in  crimmal  prosecutions,  see  "Crim- 
inal Law,"  S  10. 

Of  experts  as  witnesses,  see  "Evidence,"  §  10. 

Of  jurors,  see  "Jury,"  {  2. 

Of  witnesses  in  general,  see  "Witnesses,"  §  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  8  2. 
In  criminal  prosecutions,  see  "Cfriminal  Law," 
{  5;   "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

*Mutnal  covenants  between  creditors,  whereb.T 
each  agree*  to  relinquish  a  part  of  his  demand 


in  lorder  that  by  similar  relinquishments  of  oth- 
er creditors  each  may  be  made  more  nearly 
certain  of  the  payment  of  the  part  not  released, 
constitute  a  sufficient  consideration  to  sustain 
a  composition  agreement.— Hanson  v.  Crawford 
(Mo.  App.)  98. 

COMPROMISE  AND  SETTLEMENT. 


lee  "Accord  and  Satisfaction" 
with  Creditors";   "Payment" 


"Compositions 
"Release." 


In  an  action  by  a  passenger  against  a  street 
car  company  for  injuries,  whether  plaintiff  had 
compromised  her  claim  prior  to  the  action  held 
to  be  for  the  jury. — Louisville  Ry.  Co.  v.  Wil- 
liams (Ky.)  874. 

Compromise  between  owner  of  land  and  bro- 
ker held  based  upon  a  sufficient  consideration. — 
Scriba  v.  Neely  (Mo.  App.)  845. 

COMPUTATION. 

Of  interest,  see  "Interest,"  f  2. 
Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," f  2. 

CONCEALED  WEAPONS. 

See  "Weapon*." 

CONCEALMENT. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 

CONCLUSION. 

In  pleading,  see  "Pleading,"  f  1. 
Of  witness,  see  "Evidence,"  g  10. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  g  9. 

CONDITIONS. 

In  contracts  and  conveyance*. 
See  "Mortgages,"  g  2;   "Sales,"  g  9. 
Insurance  policies,  see  "Insurance,"  gg  4,  7. 

Precedent  to  actioni  or  other  proceedingi. 

See  "Action,"  g  1 ;  "Cancellation  of  Instru- 
ments," g  1. 

Against  foreign  corporation,  see  "Corporations," 
g8. 

For  breach  of  contract,  see  "Contracts,"  g  6. 

To  recover  price  of  goods  sold,  see  "Sales,    g  6. 

To  set  aside  fraudulent  convejance,  see  "Fraud- 
ulent Conveyances,"  g  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witness- 
es," g  2. 

CONNECTING  CARRIERS. 

See  "Carriei-8,"  g  3. 
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CONSENT. 

Rape    of    female    under    age    of    consent,    see 
"Rape,"  i  1. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  {  1. 

Of  particular  cUute't  of  contracts. 
See    "Accord    and    Satisfaction";     "Bills    and 

Notes,"    f    6:     "Chattel    Mortgages,"    §    1: 

"Deeds,"    {    1;     "Fraudulent    Conveyances, 

«1. 
Composition  agreement,  see  "Compositions  with 

Creditors." 
Compromise,  see  "Compromise  and  Settlement." 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  g  7. 


CONSPIRACY. 

to    monopolize   trt 

CONSTABLES. 


Combinations   to    monopolize   trade,   see   "Mo- 
nopolies." 


.See  "Slieriflfs  and  Constables." 

CONSTITUTIONAL  LAW. 

Provitiont   relating   to   particular  subject*. 

See  "Adverse  Possession,"  §  1;  "Clerks  of 
Courts";  "Commerce."  S  1;  "Couiitics,"  5  3; 
"Courts,"  !§  3,  5;  "Kiniin'iit  Domain."  §  1; 
"Indictment  and  Information,"  §  2;  "In- 
surance," §  4;  "IntoxicntinK  Ijiquors,"  S§  1, 
2;  "Municipal  Corporations,"  S§  6,  10;  "Pub- 
lic Lands,"  |8  1-3 ;  "Railroads."  §  4;  "Schools 
and  School  Districts,"  §  1;  "Taxation."  §  1; 
"Telegraphs  and  Telephones,"  {  1. 

Enactment  and  validity*  of  statutes,  see  "Stat- 
utes," g  1. 

Special  or  local  laws,  see  "Statutes,"  {  2. 

Subjects  and  titles  of  statutes,  see  ".Statutes," 
13. 

Rights  of  persons  accused  or  convicted  of  crime. 

Necessity  of  indictment  or  presentment  in  crim- 
inal prosecution,  see  "Indictment  and  Infor- 
mation," §  1. 

J  1.  Comstmotion,  operation,  and  en- 
foroement  of  oonatltntional  pro- 
vialona. 

The  title  of  an  act  held  a  valuable  aid  in  de- 
termining the  scope  and  constitutionality  of  the 
act  itself. — State  ex  rel.  Judah  v.  Fort  (Mo.) 
737. 

•There  is  a  strong  presumption  in  favor  of 
the  constitutionality  of  a  statute,  and  it  will 
not  be  declared  void  unless  the  violation  of  the 
Constitution  is  so  palpable  as  to  leave  no  room 
for  reasonable  doubt. — State  ex  rel.  Judah  v. 
Fort  (Mo.)  737. 

*A  statute  will  not  be  declared  unconstitu- 
tional unless  it  is  clearl.v  so;  reasonahle  doubts 
being  resolved  in  favor  of  its  validity. — Mis* 
Houri.  K.  &  T.  Ry.  Co.  of  Texas  v.  State  (Tex. 
Civ.  App.)  807. 

{  2.  Diatrlbntion  of  Kovemmental  pow- 
ers and  fnnotions. 

♦St.  Louis  City  Charter,  art.  4.  H  5.  15,  16, 
47  (Ann.  St.  1906,  pp.  4823.  4825,  4835),  and 
the  ordinances  adopted  thereunder,  empower- 
ing the  mayor  to  remove  city  officers,  held  not 
to  violate  Const,  art.  3  (Ann.  St.  1906,  p.  172), 


distributing  the  powers  of  government,  and 
article  6.  |  1  (Ann.  St.  1906,  p.  212).  vesting 
the  judicial  power  in  the  courts  of  the  state. — 
State  ex  rel.  Heimburger  v.  Wells  (Mo.)  758. 

f  S.     Personal,  civil,  and  political  rlshts. 

Act  April  30,  1907.  p.  553,  making  it  unlaw- 
ful for  any  person  to  dnmi  or  solicit  business 
for  any  hotel  on  the  train  or  depot  of  any  rail- 
road, etc.,  is  constitutional,  and  an  order  adopt- 
ed thereunder  by  the  city  of  Hot  Springs,  im- 
posing a  penalty  for  such  acts  was  valid. — Moore 
v.  Campbell  (Ark.)  544. 

Under  Const,  art.  2,  |  4  (Ann.  St.  1906.  p. 
128),  guaranteeing  to  the  citizen  the  right  of 
personal  liberty,  and  St.  LoOis  City  Charter, 
art.  3,  i  26,  cl.  2  (Ann.  St.  1906,  p.  4809).  giv- 
ing the  city  the  power  to  regulate  the  use  of  its 
streets.  Municipal  Code  St.  Louis,  |  1460,  mak- 
ing it  a  misdemeanor  to  stand  or  lounge  on  or 
about  a  street  corner,  held  unconstitutional 
as  infringing  the  personal  liberty  of  the  citi- 
zen.—City  of  St.  Louis  V.  doner  (Mo.)  30; 
Same  v.  Caplan  (Mo.)  33;  Same  v.  Sagan,  Id.; 
Same  v.  Abramoritz,  Id. 

Rev.  St.  1899.  {  7897  (Ann.. St.  1906.  p.  3752). 
imposing  a  certain  limitation  on  life  insurance 
contracts,  held  not  unconstitutional  as  an  im- 
pairment of  the  right  to  contract,  in  violation 
of  Const.  U.  S.  .\mend.  14.  and  Const.  Mo.  art. 
2,  8  4  (Ann.  St.  1906.  p.  ]28>.— Burridge  v.  New 
York  Life  Ins.  Co.  (Mo.)  560. 

•The  purpose  of  Const,  art.  1,  8  6,  held  to 
be  to  prevent  the  Legislature  from  compelling 
by  taxation  or  otherwise  any  citizen  to  con- 
tribute to  the  support  of  any  place  of  wor- 
ship.—Church  V.  Bullock  (Tex.)  115. 

I  4.     ObUcatlon   of   contracts. 

A  law  making  it  the  duty  of  a  railroad  to  keep 
its  main  line  switches  lighted  held  not  to  im- 
pair the  obligation  of  contracts,  which  a  rail- 
road company  mi^bt  make  with  another  com- 
pany owning  a  switch,  for  its  joint  use  by  both 
companies,  and  for  the  maintenance  and  light- 
ing of  the  switches  by  the  owner. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  McDuffey  (Tex.  Civ. 
App.)  1104. 

i   5.     BetrospeetiTe    and    ez    post    facto 
lm\ru. 

Laws  19(X{,  p.  208,  in  amendment  of  Rev. 
St.  1809,  8  7897  (Ann.  St.  1906,  p.  3752).  de- 
fining the  character  of  indebtedness  to  a  life 
insurance  company  which  may  be  deducted 
from  the  net  value  of  a  life  policy  in  default, 
before  applying  the  same  to  the  purchase  of 
temporary  insurance,  and  enlarging  the  char- 
acter of  indebtedness  as  defined  by  section 
7897  held  not  retrospective,  within  Const,  art. 
2,  8  15  (Ann.  St.  1900,  p.  137),  prohibiting  laws 
impairing  the  obligation  of  a  contract,  or  re- 
trospective in  their  operation.— Burridge  v. 
New  York  Life  Ins.  Co.  (Mo.)  560. 

{   6.    FriTlleses  or  intatnnities,  and  class 
legislation. 

Held,  that  under  Const,  art.  2.  i  18.  there 
must  be  no  arbitrary  and  unreasonable  dis- 
crimination against  persons  taxed  on  privileges. 
—Waters-Pierce  Oil  Co.  v.  City  of  Hot  Spring^* 
(Ark.)  293. 

An  ordinance  taxing  the  privilege  of  usinz 
vehicles  for  delivering  oil  at  a  higher  rate  than 
the  privilege  of  using  the  same  kind  of  vehicle 
for  other  purposes  is  not  rendered  unobjection- 
able because  all  ijersons  who  use  the  vehicles 
for  delivering  oil  are  taxed  alike,  where  the  use 
itself  affords  no  substantial  «t>unds  for  a  dis- 
tinction.—Waters-Pierce  Oil  Oo.  v.  City  of  Hot 
Springs  (Ark.)  293. 

An  ordinance  exacting  a  discriminating  tax 
from  all  owners  of  vehicles  used  for  delivering 
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oil  violates  CX»i8t.  art.  2,  f  18,  prohibiting  the 
grrantin|c  of  special  privilefces  or  immunities  to 
any  cituen  or  class  of  citizens,  though  the  eon- 
stitutionalprovision  applies  only  to  natural 
persons. — Waters-Pierce  Oil  Co.  v.  City  of  Hot 
Springs  (Art;.)  293. 

f  7.    Equal   proteotlom   of  lavrs. 

'Under  the  facts,  a  motion  to  quash  a  venire 
in  the  trial  of  a  negro  for  murder  on  the  ground 
of  racial  discrimination  held  properly  denied. 
— Macklin  v.  State  (Tex.  Cr.  App.)  145. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  g  3. 

§    1.    Aota  or  oondnot  eonstttntlBK  eon- 
tempt  of  court. 

♦Disobedience  of  decree  rendered  by  court 
having  jurisdiction  to  render  it  held  ground  for 

?>unishment    for    contempt. — State    v.    Dowdy 
Ark.)  1175. 

CONTEST. 

Of  election,  see  "Elections,"  I  2. 
Of  local  option  election,  see  ''Intoxicating  Liq- 
uors," {  2. 

CONTINUANCL 

In  criminal  prosecution,  see  "Criminal  Law," 

J  17. 
Presumption   as   to  correctness   of   rulings   on 

motion  for,  see  "Criminal  Law,"  {  32. 
Review  of  discretionary  rulings  on  motion  for, 

see  "Appeal  and  Error,"  g  15. 

*A  continuance  on  the  ground  of  absent  wit- 
nesses is  properly  denied  where  the  affidavit  does 
not  show  that  the  witnesses  were  within  the 
jurisdiction  of  the  court,  or  that  there  was  rea- 
sonable ground  to  believe  that  their  presence 
could  be  obtained  if  a  continuance  were  granted. 
— Louisville  Cooperage  Co.  v.  Fanner  (Ky.)  8i*3. 

Refusal  of  a  continuance  for  the  enforced  ab- 
sence of  a  party  to  the  action  where  the  op- 
posite party  conceded  all  the  absent  party  would 
testify  to  if  present  held  not  an  abuse  of  dis- 
cretion.— Riverside  Lumber  Co.  v.  Schmidt  (Mo. 
App.)  71. 

A  mistake  in  a  count  in  a  declaration  in  a 
personal  injury  action  in  referring  to  chapter 
34.  Acts  1901.  as  chapter  l.W,  held  unimportant. 
— Finley  v.  .4cme  Kitclien  Furniture  Co.  (Tenn.) 

*An  application  for  a  continuance  on  the 
ground  of  the  absence  of  witnesses  held  properly 
denied  because  of  the  failure  to  show  diligence 
to  procure  their  testimony. — Western  Union 
Telegraph  Co.  v.  Johnsey  (Tei.  Civ.  App.)  251. 

That  one  of  defendant's  attorneys  did  not 
feel  well  enough  to  try  the  case  was  no  ground 
for  continuance ;  his  partner  being  present  and 
conducting  the  case.— Dignowity  v.  Sullivan 
(Tex.  Civ.  App.)  428. 

Absence  of  a  female  witness  held  not  cau.se  for 
continuance,  considering  the  lack  of  diligence 
to  procure  her  evidence. — Dignowity  v.  Sulli- 
van (Tex.  Civ.  App.)  428. 

A  motion  for  continuance  on  the  ground  of 
the  absence  of  mercantile  books  is  properly  de- 
nied for  want  of  diligence,  where  no  .showing 
is  made  that  a  subptena  duces  tecum  had  been 
applied  for.— Galveston  Shoe  &  Hat  Co.  v. 
Rowe  (Tex.  Civ.  App.)  1101. 

CONTRACTS. 


Agreements    within     statute 
"Frauds,  Statute  of." 


Applicability  of  instructions  to  case  in  action 
on.  see  "Trial,"  f  10. 

Asisignment,  see  "Assignments." 

Cancellation,  see  "Calcellation  of  Instruments." 

Construction  of  instructions  in  action  for 
breach,  see  "Trial,"  g  12. 

Determination  and  disposition  of  cau.se  on  ap- 
peal in  action  on,  see  "Appeal  and  Error," 
§22. 

Evidence  of  damages  in  action  for  breach,  see 
"Damages,"  §  3. 

Form  of  action  as  in  contract  or  for  tort,  see 
"Action,"  S  2. 

Impairing  obligation,  see  "Constitutional  Law," 
S4. 

Judgment  in  action  on  contract  as  bar  to  subse- 
quent recovery  on  quantum  meruit,  see  "Judg- 
ment." §  5. 

Laws  interfering  with  liberty  to  contract,  see 
"Constitutional  Law,"  jj  3. 

0|>eration  and  effect  of  customs  or  usages,  see 
"Customs  and  X'sages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
mg."  i  1. 

Operation  and  effect  of  usury  laws,  see  "Usu- 
ry," 8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  (  9. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining  performance  or  breach,  see  "Injunc- 
tion," g  1. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Subsequent  marriage  affecting  contract  for  sale 
of  homestead,  see  "Homestead,"  g  4. 

Trial  by  court  in  action  for  breach,  see  "Trial," 
g  14. 

ConiraeU  of  particular  cla$ie»  of  pertoni. 
See  "Carriers,"  g  2 ;  "Master  and  Servant." 
Attorney,  see  "Attorney  and  Client,"  g  2. 
Foreign  corporation,  see  "(Corporations,"  g  8. 
Telephone  companies,  see  "Telegraphs  and  Tele- 
phones," g  1. 

Contmct*  relating  to  particular  »ub}ect$. 

See  "Interest":  "Mines  and  Minerals,"  g  1; 
"Patents,"  g  2. 

Ground  for  mechanics'  liens,  see  "Mechanics' 
Liens,"  g  1. 

Limitation  of  liability  of  carrier,  see  "Carri- 
ers." g  3. 

Transportation  of  goods,  see  "Carriers,"  g  2. 

Por<ic«Jor  cla»»e9  of  express  contracts. 
See  "Bills  and  Notes" :  "Chattel  Mortgages,"  g 

1;  "Covenants";  "Guaranty";  "Indemnity"; 

"Insurance" ;     "Mortgages" ;     "Partnership" ; 

"Sales." 
Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Carriers,"'  g  2. 
Blmployment.  see  "Master  and   Servant." 
Leases,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  g  11. 
Sales  of  realty,  see  "Vendor  and   Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Particular  classes  of  implied  contracts. 
See  "Work  and  Labor." 

Particular  modes  of  discharging 'contracts. 
See  "Accord  and  Satisfaction";    "Compromise 
and    Settlement" ;     "Payment" ;     "Release." 

g   1.    Reqnlsltea  and  validity. 

A  contract  for  extra  work  at  defendant's  elec- 
tion and  at  such  prices  as  should  be  agreed  on 
held  unenforceable.— Somers  v.  Musolf  (Ark.) 
1173. 

•A  void  contract  can  give  rise  to  no  legal 
rights.— Calor  Oil  &  Gas  Co.  v.  Pranzell  (Ky.) 
.'528:  Kentucky  Heating  Co.  v.  Calor  Oil  & 
Gas  Co.,  Id. 

of     frauds,     see       A  lease  granting  to  a  gas  company  the  exclu- 
sive right  to  construct  pipe  lines  across  the  less- 
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or*8  land  is  void  as  against  public  policy  in  so 
far  as  it  excludes  othets  from  crossinK  the  tract. 
— Calor  Oil  &  Gas  Co.  v.  Franzell  (Ky.)  328; 
Kentucky  HeatinK  Co.  t.  Calor  Oil  &  Gas  Co., 
Id. 

'Requisites  of  consideration  for  contract  stat- 
ed.— Sciiba  T.  Neely  (Mo.  App.)  845. 

*If  a  person  sifcns  or  accepts  a  written  instru- 
ment with  full  opportunity  of  informing  him- 
self as  to  its  contents,  he  cannot  avoid  liability 
on  the  ground  that  he  was  mistaken  as  to  its 
contents  in  the  absence  of  fraud  or  misrepresen- 
tation.— Kansas  City  PackioK  Box  Co.  t.  Spies 
(Tex.  Civ.  App.)  432. 

*In  an  action  for  breach  of  contract,  evidence 
considered,  and  held  insufficient  to  justify  a  find- 
ing that  parol  stipulations  were  omitted  from 
the  contract  by  mistake,  and  that  the  contract 
as  to  its  terms  was  not  conclusive. — Kansas  City 
Packing  Box  Co.  v.  Spies  (Tex.  Civ.  App.)  432. 

A  contract  for  the  manufacture  and  sale  of 
goods  for  resale  by  the  buyer  held  to  conflict 
with  the  anti-trust  law  of  1903  (Laws  1903,  p. 
119,  c.  94).— Gust  Feist  Co.  v.  Albertype  Co. 
(Tex.  Civ.  App.)  1139. 

{   2.    Coastraotlon  and  opeTatloa« 

•The  rule  that  the  practical  construction  of 
the  contract  by  the  parties  thereto  may  aid  in 
determining  its  meaning  if  ambiguous  held 
not  to  applj'  where  the  meaning  of  the  contract 
is  dear.— Meissner  v.  Standard  Ry.  Equipment 
Co.  (Mo.)  730. 

*The  subsequent  acts  of  the  parties  showing 
the  construction  they  have  put  upon  an  agree- 
ment themselves  may  be  looked  to  by  the  court. 
—Meissner  v.  Standard  Ry.  Equipment  Co. 
(Mo.)  730. 

•A  contract  AeM  not  to  be  ambiguous,  so  as 
to  allow  a  resort  to  the  acts  of  the  parties  to 
ascertain  its-  meaning. — Meissner  v.  Standard 
Ry.  Equipment  Co.  (Mo.)  730. 

Under  the  terms  of  a  certain  agreement,  a 
bond  provided  for  therein  held  intended  to  cover 
only  moneys  advanced,  and  not  other  obligations. 
—Turner  v.  National  Cotton  Oil  C!o.  (Tex.  Civ. 
App.)  1112. 

I  8.    Modification  and  merger. 

An  extension  of  time  to  pay  a  debt  held  for 
a  "definite  period  of  time."— (^ummings  v.  Bad- 
ger Lumber  Co.  (Mo.  App.)  68. 

{  4.    Perfomumoe  or  Itreaoh. 

•There  is  no  breach  of  a  contract  where  per- 
formance is  prevented  by  the  conduct  of  the 
other  party.- Townes  v.  Oklahoma  Mill  Co. 
(Ark.)  548. 

{   6.    Actions  for  breach. 

In  an  action  for  services,  instructions  held 
properly  given.— Weikel  ▼.  Clarke  (Ky.)  894. 

Notice  that  a  party  to  a  contract  will  con- 
sider the  contract  breached  if  the  other  party 
does  not  perform  his  part  of  the  contract  on  the 
date  specified  is  not  necessary,  where  time  is 
of  the  essence  of  the  contract. — Weatherford 
Machine  &  Foundry  Co.  v.  Tate  (Tex.  Civ.  App.) 
406. 

In  an  action  on  a  contract  for  rebuilding  a 
bridge,  a  request  to  charge  that  plaintiff  was 
entitled  to  recover  the  contract  price  and  interest 
held  properly  refused.— Champion  v.  Johnson 
County  (Tex.  Civ.  App.)  1146. 


CONTRADICTION. 

Of  witness,  see  "Witnesses,"  {  4. 


CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence."  8  2. 

.^.pplicability  of  instructions  to  case  on  issue 
of,  see  "Trial,"  {  10. 

Construction  of  instructions  relating  to,  see 
"Trial,"  {  12. 

Necessity  of  instructions  relating  to,  see  "Trial,** 
8  & 

Of  passenger,  see  "Carriers,"  8  6. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,''  88  ^,  8. 

Of  person  injured  on  defective  sidewalk,  see 
"Municipal  Corporations,"  8  9. 

Of  person  killed  or  injured  by  operatiOD  of  rail- 
road, see  "Railroads,"  8  9- 

Of  servant,  see  "Master  and  Servant,"  88  6r 
Q     9. 

Of  tenant,  see  "Landlord  and  Tenant,"  8  4. 

Requests  for  instructions  on  issue  of,  see  "Tri- 
al," i  11. 

Undue  prominence  to  issue  of,  in  Instructions, 
see  "Trial,"  8  9. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Conveyances  Ity  or  to  particular  clatte*  of 

periont. 

See  "Guardian  and  Ward,"  8  1 ;  "Infants,"  8  1- 

Conveyancet  of^  particular  tpeciet  of,  or  eatatet 

or  interests  in,  property. 
See  "Homestead,"  8  2. 

Particular  classes  of  conveyances. 
See   "Assignments" ;   "Assignments   for   Benefit 
of  Creditors" ;  "Oiattel  Mortgages" ;  "Deeds"  ; 
"Mortgages." 

CONVICTS. 

Pardon,  see  "Pardon." 
Working  of,  see  "Counties,"  8  2. 


Proceedings  at  inquest  as  evidence  on  trial  for 
"Ho    - 


CORONERS. 

inquest  as  evider 
homicide,  see  "Homicide,"  8  5. 

CORPORATIONS. 

Public  policy  affecting  lease  of  ga«  company, 
see  "(Jootracts,"  8  l- 

Quo  warranto,  see  ^*Quo  Warranto." 

Removal  of  action  against  foreign  corporations 
to  United  States  court,  see  "Removal  of  Caus- 
es," 8  2. 

Rights  of  assignee  under  contract  of  foreign 
corporation  see  "Assignments,"  8  1. 

Sufficiency  of  tender  to  corporation,  see  "Ten- 
der." 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  88  1,  2. 

Particular  classes  of  corporations. 
See    "Municipal    Corporations";    "Railroads"; 

"Street  Railroads." 
Cemetery  company,  see  "Cemeteriea," 
Electric  company,  see  "Electricity." 
Insurance  companies,  see  "Insurance." 
Telegraph  and  telephone  companiea,  see  "Tele- 
graphs and  Telepbonea." 
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Turnpike  and  toll  road  companies,  see  "Tntn- 

pikes  and  Toll  Roads,"  I  1. 
Water    companies,    see    *'Wattrs    and    Water 

Couiaes,"  i  2. 

I   1.    XaeorporatlaB  aad  crganlsatiOB. 

•The  private  act  of  December  20,  1860  (I^ws 
1860,  p.  54),  conferring  corporate  powers  upon 
plaintitF  and  exempting  it  from  all  taxation,  is 
to  be  regarded  as  a  contract  between  the  cor- 
porators and  the  state,  and  each  is  entitled  to 
the  benefit  of  all  the  stipulations  contained 
therein.— Board  of  Improvement  of  Pav.  Dist. 
No.  5  T.  Sisters  of  Merer  of  Female  Academy 
of  Ft  Smith  (Ark.)  1165;  Board  of  Improve- 
ment of  Sewer  Dist  No.  2  v.  Same,  Id. 


•The  validity  of  a  corporation  cannot  be  in- 
quired  into    collaterally,    but   only    in    a    pro- 


to  accept  a  certain  price,  Tteld  not  a  fraud  on 
plaintifif.— Wann  v.  Scullin  (Mo.)  688. 

•Directors  of  a  corporation  directing  the  use 
of  money  paid  on  stock  subscriptions  for  the 
payment  of  obligations  contracted  prior  to  filing 
the  charter  held  liable  for  conversion  at  suit 
of  the  corporation's  creditors. — Bank  of  De  Soto 
V.  Reed  (Tex.  Civ.  App.)  256. 

I  6.     Corporate  powers  and  liahilltles. 

Effect  of  Rev.  St.  1899,  {  1320  (Ann.  SL  1906, 
p.  1068),  providing  that  the  property  and  busi- 
ness of  a  corporation  shall  be  controlled  by  a 
board  of  directors,  stated. — Integrity  Min.  & 
Mill.  Co.  V.  Moon  (Mo.  App.)  1057. 


S  S.     Oorporato  ezlsteaco  and  franoUae. 

•The  existence  of  a  corporation  is  sufficiently 
established  by  the  introduction  of  a  properly 
certified  copy  of  its  charter  and  a  showing  of 
a  compliance  with  the  statutory  requirements. 
— Calor  Oil  &  Gas  Co.  v.  Franzell  (Ky.)  328; 
Kentucky  Heating  Co.  ▼.  Galor  Oil  &  Gas 
Co.,  Id. 

Under  Rev.  St.  1896,  arte.  641,  643-646,  the 
filing  of  a  corporation  charter  with  the  Secre- 
tary of  State  held  essential  to  either  de  jure 
or  de  facto  corporate  existence. — Bank  of  De 
Soto  V.  Reed  (Tex.  Civ.  App.)  2.56. 

f  3.     Oaplial,  atoek.  and   dlTldenda. 

Evidence  held  insufficient  to  establish  a  fraud- 
ulent intent  to  deceive  plaintiff  into  parting 
with  certain  stock.— Wann  v.  Scullin  (Mo.)  688. 

Oilmill  company  and  person  accredited  with 
owning  certain  of  its  stock  held  both  liable  for 
dividends  paid  thereon  subsequent  to  suit  in- 
volving the  ownership  of  the  stock. — McCord  v. 
Nabonrs   (Tex.)   918. 

Where  stock  subscriptions  were  paid  in  and 
partly  exhausted  in  business  begun  before  fil- 
ing the  charter,  the  stockholders  should  be 
credited  on  their  subscriptions  with  assets  on 
hand  at  the  time  of  filing  the  charter.— Bank  of 
De  Soto  V.  Reed  (Tex.  Civ.  App.)  256. 

Where  a  corporation  began  business  before 
filing  the  charter,  the  stockholders  became  liable 
as  partners,  and  payment  of  liabilities  incurred 
before  filing  the  charter  cannot  be  regarded  as 
payment  upon  their  stock  8ubscription.s. — Bank 
of  De  Soto  v.  Reed  (Tex.  Civ.  App.)  256. 

Where  stock  subscriptions  were  paid,  busi- 
ness begun,  and  the  money  partly  exhausted  be- 
fore the  charter  was  filed,  the  stockholders  held 
liable  for  the  balance  'of  their  subscriptions  due 
after  crediting  the  assets  on  hand  when  the  char- 
ter was  filed.— Bank  of  De  Soto  v.  Reed  (Tex. 
Civ.  App.)  256. 

I  4.    Memlien  and  atoeUioldera, 

A  stockholder  in  a  corporation  held  not  en- 
tirely disabled  from  representing  a  third  party 
in  a  business  transaction  with  the  corporation. — 
Wann  v.  Scullin   (Mo.)  688. 

•Where  the  insolvency  of  a  corporation  and 
nonpayment  of  stock  subscriptions  are  undis- 
puted, a  creditor  held  entitled  to  sue  the  stock- 
holders directly.— Bank  of  De  Soto  v.  Reed  (Tex. 
Civ.  App.)  256. 

S    5.    Oficors  and  acenta. 

Failure  to  disclose  to  plaintiff  that  defendant 
was  a  stockholder  in  a  company  which  was  in- 
tending to  purchase  stock  which  defendant  ask- 
ed plaintifc  to  send  to  him,  if  she  was  willing 


Under  Rev.  St  1899.  i  1320  (Ann.  St  1906, 
p.  1068),  the  president  and  general  manager  of 

ceeding  by  the  government  under  which  it  was  |  »    nl^L^^valW^^iTto^o"  e?s^o  Tnro^the 
?^,"?''^^T^?J"/„t.?.L*H?sMn^V-  f  "cl^'r    Kra^iwi^lS^  wifhou\' authori?y"from  Z 

•A  petition  in  a  suit  by  a  water  company 
held  to  sufficiently  show  the  character  of  the 
corporation. — Colorado  Canal  Co.  ▼.  McFarland 
&  Southwell  (Tex.  Civ.  App.)  436. 

A  corporation  having  the  right  of  eminent 
domain  is  subject  to  the  limitations  and  re- 
strictions imposed  upon  such  corporations 
whether  it  has  exercised  the  right  or  not— 
Colorado  Canal  Co.  v.  McFarland  &  Southwell 
(Tex.  Civ.  App.)  436. 

•Notice  to  a  director  held  not  necessarily  to 
be  notice  to  the  conMration.— Luling  Oil  &  Mfg. 
Co.  V.  Lane  &  Bodley  Co.  (Tex.  Civ.  App.)  445. 

•Under  Rev.  St  1895,  art.  1194.  t  23,  an  ac- 
tion against  a  private  corporation  for  the  pro- 
ceeds of  property  frandulently  obtained  held 
properly  brought  In  the  county  where  the  fraud 
was  perpetrated.— Galveston  Shoe  &  Hat  Co.  v. 
Rowe  (Tex.  Civ-  App.)  1101. 

{   7.    Consolidation. 

Where  one  corporation  owns  a  majority  or 
even  all  of  the  stock  of  another  corporation,  it 
does  not  destroy  the  identity  or  charter  or 
corporate  rights  of  the  latter.— Calor  Oil  & 
Gas  Co.  V.  Franzell  (Ky.)  328;  Kentucky  Heat- 
ing Co.  V.  Calor  Oil  &  Gas  Co.,  Id. 

{  8.     Forelcn  corporation*. 

Rev.  St  1899,  i  7897  (Ann.  St  1906,  p. 
3752),  imposing  a  certain  limitation  on  life  in- 
surance contracts,  held  impliedly  accepted  by 
a  foreign  insurance  company  on  acceptance  of 
its  license  to  do  business. — Burridge  v.  New- 
York  Life  Ins.  Co.  (Mo.)  560. 

*.\.  foreign  corporation  in  suing  on  a  contract 
made  in  the  state  held  not  bound  to  show  in  its 
petition  compliance  with  Rev.  St  1899,  U  1024. 
1026  (Ann.  St  1906,  pp.  886,  890).— United 
Shoe  Machinery  Co.  v.  Ramlose  (Mo.)  567. 

•Leases  of  machinery  by  a  foreign  corpora- 
tion to  be  performed  in  the  state  held  void 
under  Rev.  St  1899,  {|  1024,  1026  (Ann.  St. 
1906,  pp.  886,  890),  though  made  in  another 
state. — United  Shoe  Mach>nery  Co.  v.  Ramlose 
(Mo.)  .567. 

•The  presumption  in  favor  of  the  validity  of 
an  official  act  held  insufficient  to  render  the  ex- 
istence of  a  receipt  for  the  franchise  tax  of  a 
foreign  corporation  affirmative  evidence  of  the 
issuance  of  a  permit  to  do  business,  notwith- 
standing the  law  as  to  the  duties  of  the  Secre- 
tary of  State.- Turner  v.  National  Cotton  Oil 
Co.  (Tex.  Civ.  App.)  1112. 

•The  existence  of  a  receipt  for  a  franchise  tax 
held  to  create  no  presumption  that  a  foreign 
corporation  has  complied  with  the  laws  of  the 
state  and  obtained  a  permit  to  do  business  there- 


•Poiat  anaotatod.   So*  ^llabns. 
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in.— Turner  v.  National  Cotton  Oil  Co.  (Tex. 
CiT.  App.)  1112. 

*In  view  of  Rev.  St.  1895,  art.  749,  a  receipt 
for  franchise  tax  held  no  evidence  of  the  filing 
of  articles  of  incorporation  of  a  foreign  corpora- 
tion.—Turner  V.  National  Cotton  Oil  Co.  (Tex. 
Civ.  App.)  1112. 

♦Under  Rev.  St.  1895.  arts.  745,  746,  the  filing 
of  articles  of  incorporation  with  the  Secretary 
of  State  to  obtain  a  permit  to  do  business  held 
a  condition  precedent  to  the  maintenance  of  suit 
by  a  foreign  corporation,  and  the  corporation  is 
required  to  plead  and  prove  such  filing  and  to 
affirmatively  prove  the  granting  of  a  permit. — 
Turner  v.  National  Cotton  Oil  Co.  (Tex.  Civ. 
App.)  1112. 

•Certified  copies  of  a  judgment  and  of  judg- 
ments and  orders  on  appeal  therefrom,  showing 
the  revocation  of  a  foreign  corporation's  permit 
to  do  buiginess  in  the  state  and  affirmance  there- 
of, etc.,  held  admissible,  under  a  general  denial, 
raising  the  issue  of  plaintiff's  right  to  do  busi- 
ness in  the  state  at  the  time  of  the  execution  of 
the  instruments  sued  on. — Turner  v.  National 
Cotton  Oil  Co.  (Tex.  Civ.  App.)  1112. 

•Where  plaintiff,  a  foreign  corporation,  alleg- 
ed its  right  to  do  business  in  the  state  at  the 
time  of  the  execution  of  instruments  sued  on, 
a  general  denial  held  to  raise  the  issue  of  a 
permit  vel  non,  and  to  place  on  plaintiff  the 
burden  of  proving  authority  to  do  business  in 
the  state  at  the  time  in  question. — Turner  v. 
National  Cotton  Oil  Co.  (Te{.  Civ.  App.)  1112. 

CORRECTION. 

Of  assessn<ent  of  taxes,  see  "Taxation,"  }  2. 
Of  judgment,  see  "Judgment,"  {  2. 

COSTS. 

In  investigation  of  attorney's  conduct,  see  "At- 
torney and  Client,"  i  1. 

§  1.     Natnre,    eroiuids,     and    extent    of 
ligbt  la  general. 

•Though  plaintiff  was  allowed  damages  which 
reduced  defendant's  recovery  on  his  counter- 
claim, held,  that  all  the  costs  were  properly  ad- 
judged against  plaintiff  where  defendant  recov- 
ered net  judgment. — Summers  Fiber  Co.  v.  Walk- 
er (Ky.)  883. 

I  2.    Ob   appeal   or   error,   and   on   new 
trial    or    motion    therefor. 

Under  Ann.  St.  1906,  §«  1547.  1555.  held, 
that  where,  in  appeal  from  a  justice's  court,  de- 
fendant admits  liability  to  the  extent  of  $200, 
and  obtains  a  verdict  of  $165  on  a  counterclaim 
which  was  the  only  issue  submitted,  and  plain- 
tiff therefore  gets  judgment  for  $35,  plaintiff 
is  the  prevailing  party  and  entitled  to  costs. — 
Ferguson  &  McDaris  Lumber  Co.  v.  John  Tiede 
&  Co.   (Mo.  App.)  850. 

•Facts  held  to  require  the  imposition  of  a  10 
per  cent,  penalty  on  the  affirmance  of  a  judg- 
ment.— St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.   Poyner  (Tex.   Civ.   App.)   10(>4. 

COUNCIL 

See  "Municipal  Corporations,"  §S  3,  6. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 


See  "Forgery." 


COUNTIES. 

See  "Municipal  Corporations." 

Action  by,  to  restrain  collection  of  tolls  on  turn- 
pike, see  "Turnpikes  and  'Toll  Roads,"  i  1. 

Collateral  attack  on  judgment  of  county  court, 
see  "Judgment,"  {  4. 

Compensation   of   county   judge,   see   "Judges," 

Creation    of   judicial    districts    in  ■  county,    see 

"Courts,"  §  2. 
Criminal    jurisdiction    of    county    court,    see 

"Criminal  L-aw,"  f  2. 
Elxdusive    jurisdiction    of    county    court,    see 

"Courts,"  i  3. 
Jurisdiction  of  justice  court  of  action  on  bond 

of  county  judge,  see  "Justices  of  the  Peace."' 

Prohibition  to  control  designation  of  depositary 

of  county  funds,  see  "Prohibition,"  {  1. 
Province  of  court  and  junr  in  general  in  action 

against   sureties   on   official   bond   of   county 

judge,  see  "Trial,"  {  6. 
Review  by  certiorari  of  proceeding  in  county 

court,  see  "Certiorari,"  $  1. 

I   1.    Oovernment  and  offioeri. 

An  injunction  will  not  lie  to  restrain  the 
declaration  of  the  result  of  an  election  locat- 
ing a  county  seat.— Townsen  v.  Mersfelder 
(Tex.  Civ.  App.)  420. 

i   2.    Property,  oontraota,  and  llabllltleB. 

Under  Kirby's  Dig.  §§  1074,  1502,  relating  to 
the  working  of  convicts,  held,  that  where  the 
county  court  has  made  no  appropriation  for 
working  them,  if  they  are  worked,  it  is  without 
authority,  and  the  count.v  Is  not  liable  for  pay- 
ment of  the  costs  of  their  conviction. — Johnson 
County  V.  Jamison  (Ark.)  1025. 

•A  county  is  not  liable  for  fees  in  criminal 
cases,  in  the  absence  of  express  provisions  of 
law.— -Johnson  County  v.  Jamison  (Ark.)  1025. 

{   3.    Fiscal    manasement,    pnbUo    debt, 
leonrltles.  and  taxation. 

Const,  art.  10,  g  12  (Ann.  St.  1906,  p.  2871. 
held  to  prohibit  a  county  from  anticipating  the 
revenue  of  future  years  by  the  creation  of  debts 
against  it.— Trask  v.  Livingston  County  (Mo.) 
050. 

Under  Rev.  St.  1899,  Si  5183,  5185-5188,  5190 
(Ann.  St.  1906,  pp.  2705,  2706,  2707),  a  coun- 
ty entering  into  a  contract  for  the  construction 
of  a  bridge  held  to  become  indebted  therefor  at 
the  time  of  the  execution  of  the  contract  within 
Const,  art.  10,  $  12  (Ann.  St.  1900.  p.  287).— 
Trask  v.  Livingston  County  (Mo.)  656. 

Under  Rev.  St.  1899.  c.  84  (Ann.  St.  1906, 
p.  2705),  a  warrant  issued  for  the  reasonable 
value  of  a  bridge  built  for  a  county  without 
any  public  letting,  written  contract,  or  appro- 
priation held  invalid.— Trask  v.  Livingston 
(Mo.)  656. 

COUNTY  SEATS. 

See  "Counties,"  {  1. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Contempt  of  court,  see  "'Contempt." 

Criminal  jurisdiction  of  particular  courts,  see 

"Criminal  Law."  {  2. 
Judges,  see  "Judges." 

Justices'  courts,  see  "Justices  of  the  Peace." 
Local    or    special    laws    establishing    criminal 

court,  see  "Statutes."  8  2. 
Province  oi  court  and  jury,  see  "Trial."  |  6. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Trial  by  court  without  jury,  see  "Trial,"  |  14. 


*Polnt  annotated.    See  arllabiis. 
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S   1.    Nature,  extent,  mmA  ezeroise  of  Jit- 
rladlctloK  in  general. 

Where  a  court  i«  regularly  constituted,  its 
jurisdiction  does  not  depend  on  tiie  title  of  the 
clerk  to  his  office,  at  least  when  attacked  in  a 
oollatpral  proceeding. — Kruegel  v.  Daniels  (Tex. 
Civ.  .\pp.)  1108. 

{  2.     Eatabllakinient,     orsanlsatlen,    and 
proeedore  in  general. 

Since  tne  ultimate  determination  of  cases  aris- 
ing in  the  Indian  Territory  may  be  made  by 
the  federal  Supreme  Court,  its  rulings  as  to 
what  are  the  rules  of  the  common  law  mast  be 
accepted  as  the  highest  evidence  of  the  common 
law  of  the  territory.— Missouri,  K.  &  T,  Ry.  Co. 
of  Texas  v.  Wise  (Tex.)  112. 

•Where  the  clerlt  has  merely  failed  to  make 
the  notation  of  file  on  nn  information,  the  court 
is  authorized,  on  sufficient  showing,  to  order  the 
file  mark  indorsed  thereon  by  the  clerk  nunc 
pro  tunc— Starbeck  v.  State  (Tex.  Cr.  App.V 
162. 

The  I/egislature  has  power  to  create  two  ju- 
dicial districts  in  a  single  county. — Kruegel  t. 
Daniels  (Tex.  Civ.  App.)  1108. 

Under  the  statute  regulating  official  stenog- 
raphers, their  duties  and  compensation,  an  of- 
ficial stenographer  held  entitled  to  fees  for  fur- 
nishing a  transcript,  notwithstanding  custom 
and  practice  of  courts  as  to  the  duties  of  appel- 
lant's attorney  in  preparing  a  statement  of 
facts.— Ben  C.  Jones  &  Co.  v.  Smith  (Tex.  Civ. 
App.)  1111. 

{   3.    Conrts  of  Unalted  or  Inferior  Jnria< 
dietion. 

The  jurisdiction  conferred  on  the  county  court 
by  Const,  art.  5,  i  16,  hrld  exclusive. — ^Kennedy 
V.  Pearson  (Tex.  Civ.  App.)  280. 

{  4.    Conrta  of  probate  Jnrladlction. 

A  proceeding  instituted  by  an  administrator 
in  the  probate  court  to  determine  the  owner  of 
a  part  of  the  proceeds  of  an  insurance  certif- 
icate held  an  equitable  proceeding  beyond  the 
probate  court's  jurisdiction. — Jenkins  v.  Mop- 
row   (Mo.  App.)  1051. 

i  5.     Conrta  of  appellate  Jnrisdlotion. 

•Title  to  real  estate  held  not  involved  so  as 
to  give  the  Supreme  Court  jurisdiction. — Jones 
V.  Hogan  (Mo.)  641. 

I'nder  Const,  art.  6,  i  12,  and  amendment  of 
1884,  i  5  (Ann.  St.  1906,  pp.  218,  244),  held 
an  appeal  from  an  action  to  set  aside  an  ex- 
ecuted judgment  in  partition,  etc.,  should  be 
brought  to  the  Supreme  Court  in  the  first  in- 
stance.—Sullivan  v.  Holbrook  (Mo.)  «(W. 

t   6.    ITnlted  States  oonrts. 

Under  Act  Cong.  March  3,  1801,  c.  517,  H  6, 
10.  28  Stat.  828.  829  (U.  S.  Comp.  St.  1001. 
pp.  349,  552),  the  Circuit  Court  of  Appeals 
held  to  have  lurisdiction  to  enter  final  judgment 
in  a  case  wherein  jurisdiction  is  dependent  on 
diversity  of  citizenship,  unrl,  on  remand,  the 
court  below  can  only  execute  the  judgment  of 
the  Circuit  Court  of  Appeals.— Moore  v.  Chat- 
tanooga Electric  Ry.  Co.  (Tenn.)  497. 

COVENANTS. 

Covenant  to  repair  demised  premises,  see  "liand- 
lord  and  Tenant,"  |  4. 

f   1.    Conatmetion  and  operation. 

•A  provision  in  a  deed  held  not  to  annul  a 
covenant  in  the  deed  restricting  the  use  of  the 
premises  to  residence  purposes. — Hisey  v.  East- 
minster  Presbyterian  Church  (Mo.  App.)  60. 


I  8.    Performance  or  breaok. 

A  covenant  by  a  city  to  complainant's  grantor, 
relieving  him  from  liability  to  grade,  curb,  or 
pave  any  part  of  a  street  in  front  of  the  lot, 
held  a  personal  covenant,  and  not  one  running 
with  the  land. — City  of  Richmond  v.  Bennett 
(Ky.)  904. 

•One  who  bought  his  lot  with  the  understand- 
ing that  the  other  lots  in  the  addition  should 
lie  charged  alike  with  certain  restrictions,  of 
which  grantee  of  another  lot  had  knowledge,  held 
entitled  to  restrain  the  erection  of  a  prohibited 
building  thereon. — Hisey  v.  Eastminster  Pres- 
byterian Church  (Mo.  AppO  60. 

•Covenants  in  a  deed  restricting  the  use  of 
the  lot  held  to  run  with  the  land,  and  to  bind 
the  grantee  of  another  lot  proposing  to  erect 
a  church  thereon.— Hisey  v.  Eastminster  Presby- 
terian Church  (Mo.  App.)  00. 

•A  covenant  in  a  deed  held  to  prohibit  the 
owner  from  maintaining  a  physician's  office 
on  the  premises  conveyed. — Semple  v.  Schwarz 
(Mo.  App.)  633 ;   Wood  v.  Same  (Mo.  App.)  638. 

I  3.    Actions  for  breaoh. 

A  wife  having  joined  her  husband  in  a  deed 
held,  that  she  was  a  necessary  party  to  an  ac- 
tion against  the  grantee  for  breach  of  a  cove- 
nant contained  in  the  deed.— Ellis  v.  Springfield 
Southwestern  Ry.  Co.  (Mo.  App.)  74. 

In  a  suit  for  the  violation  of  a  covenant  in 
a  deed  limiting  the  use  of  the  premises,  the 
exclusion  of  certain  evidence  held  not  erroneous. 
—Semple  v.  Schwarz  (Mo.  App.)  633 ;  Wood  v. 
Same  (Mo.  App.)  638. 

The  remedy  for  breach  of  a  covenant  to  sup- 
port in  consideration  of  a  conveyance  of  land 
18  not  an  action  for  cancellation  of  the  deed 
but  for  damages  or  specific  perfonuance. — Elliott 
V.  Elliott  (Tex.  Civ.  App.)  215. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Compositions  with  Creditors";  "Fraudulent 
Conveyances." 

Rights  as  to  chattel  mortgage  by  debtor,  see 
'•Chattel  Mortgages,"  §  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  {  2. 

CRIMINAL  LAW. 

See  "Witnesses." 

Arrest  of  accused,  see  "Arrest,"  i  1. 

Compensation  of  county  judge  in  criminal  prose- 
cutions, see  "Judges,"  §  1. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Liability  of  county  for  fees  in  criminal  prosecu- 
tions, see  "Counties,"   §   2. 

Local  or  special  laws  establishing  criminal 
court,  see  "Statutes."  {  2. 

Pardon,  see  '"Pardon," 

Searches  and  seizures,  see  "Searches  and  Sei- 
zures." 


•Point  annotated.   See  syUabna. 
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Particular  offeniei. 

See  'Abortion";  "Assault  and  Battery,"  I  1; 
"Breach  of  the  Peace";  "Contempt";  ''hSn- 
bezzlement" ;  "Forgery";  "Homicide";  "Lar- 
ceny" ;  "Obstructing  Justice" j  "Rape" ;  "Rob- 
bery"; "Seduction,"  S  1;  "Trespass,"  S  3. 

Against  election  laws,   see  "Elections,"  f  3. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
»  4,  5- 

Carrying  weapon,  see  "Weapons." 

Keeping  of  disorderly  house,  see  "Disorderly 
House." 

Killing  of  animals,  see  "Animals." 

Maiming  animals,  see  "Animals." 

Violations  of  munici]>al  ordinances,  see  "Mu- 
nicipal Corporations,"  {  7. 

{   I.    Parties  to  oCenaes. 

•Under  Act  March  30,  1887  (Laws  1887.  p. 
72,  c.  90),  one  buying  intoxicating  liquors  in  a 
local  option  county  held  not  an  accomplice  of 
the  seller.— Pox  t.  State  (Tex.  Or.  App.)  370. 

{   2.    JnrlMllotioB. 

♦The  circuit  court  of  the  city  of  St  Louis 
is  a  court  of  general  criminal  jurisdiction,  and 
the  filing  of  an  information  and  the  prosecu- 
tion thereof  in  such  court  is  not  a  special  or 
exceptional  exercise  of  jurisdiction,  in  which 
all  the  preliminary  steps  leading  up  to  the 
prosecution  must  be  affirmatively  shown  on  the 
face  of  the  record  or  information. — Ex  parte 
McLaughlin  (Mo.)  626. 

The  grant  of  power  to  try  changes  of  yenue 
given  by  Laws  1907,  p.  209,  held  to  carry  with 
it  by  necessary  implication  everything  neces- 
sary to  make  the  grant  effective. — State  ex  rel. 
Judah  V.  Fort  (Mo.)  737. 

Under  Laws  1907,  p.  209,  the  two  divisions 
of  the  criminal  court  of  Jackson  County  have 
power  to  receive  cases  on  change  of  venue  from 
each  other  independent  of  the  will  of  the  judge 
of  Division  1,— State  ex  rel.  Judah  v.  Fort 
(Mo.)  737. 

*In  a  prosecution  for  the  theft  of  a  mule  in 
the  district  court  of  the  county  to  which  the 
mule  was  taken  and  sold,  the  bare  arrest  and 
examination  of  defendant  in  another  county 
from  which  he  took  the  mule  held  not  to  de- 
feat the  trial  court's  jurisdiction. — Greathouse 
T.   State  (Tex.  Gr.  App.)  165. 

County  court  held  to  have  jurisdiction  of 
prosecution  for  unlawfully  entering  upon  in- 
closed lands  of  another  without  owner's  con- 
sent, and  hunting  thereon. — Ex  parte  Cox  (Tex. 
Cr.  App.)  369. 

{   3.    Venue. 

'Refusal  of  a  i>etition  fo'r  a  change  of  venue 
held  not  an  abuse  of  discretion. — Kinslow  v. 
State  (Ark.)  524. 

A  request  to  amend  a  motion  for  change  of 
venue  should  state  in  what  respect  it  is  de- 
sired to  amend  the  motion. — ^Kinslow  v.  State 
(Ark.)  524. 

♦Statement  of  evidence  admissible,  under  Kir- 
by's  Dig.  i  2318,  on  hearing  of  petition  for 
change  of  venue.— Strong  v.  State  (Ark.)  536. 

♦Refusal  of  change  of  venue  after  hearing  of 
testimony  on  credibility  of  persons  making  sup- 
porting affidavits  held  in  the  sound  dittcretion  of 
the  court— Strong  v.  State  (Ark.)  536. 

♦Refusal  of  a  change  of  venue  in  a  murder 
trial  held  not  error  under  Code  Cr.  Proc.  arts. 
613,  615.— Macklin  v.  State  (Tex.  Cr.  App.) 
145. 

Under  Code  Cr.  Proc.  arts.  613,  614,  a  change 
of  venue  in  a  misdemeanor  case  on  the  appl^ 
cation  of  accused  held  not  authorized.— Fox 
V.  State  (Tex.  Cr.  App.)  370. 


I  4.    Forme*  Jeopardy. 

An  acquittal  directed  by  the  court  bars  • 
subsequent  prosecution  notwithstanding  an  ap- 
peal by  the  commonwealth  under  Cr.  Code 
Prac  i  337. — Commonwealth  v.  Murphy  (Ky.) 
353. 

I  6.  Preliminary  oemplalat>  afidavlt, 
'warraat.  ezamlnatloi^  ooaualt- 
aient,  and  anmaiary  trial. 

In  prosecution  for  homicide,  the  fact  that  the 
person  in  conjunction  with  whom  defendant 
was  charged  with  having  committed  the  crime 
was  a  fugitive  from  justice  at  the  time  the 
information  against  defendant  was  filed  held 
not  to  render  the  information  void  under  Laws 
Mo.  1905,  p.  133,  g  2476a  (Ann.  St  1906.  p. 
1487).— State  v.  Jeffries  (Mo.)  614. 

♦Preliminary  examination  of  accused  held  not 
required  in  the  absence  of  statute. — State  v. 
Jeffries  (Mo.)  614. 

Objections  to  the  nonperformance  of  the  stat- 
utory requirement  that  an  accused  be  given 
a  preliminary  examination  do  not  go  to  the 
merita  of  the  trial  but  only  to  the  regularity  of 
the  preliminary  proceedings.- State  v.  Jeffries 
(Mo.)  614. 

♦Words  "preliminary  examination,"  in  Laws 
Mo.  1905.  p.  133,  {  2476a  (Ann.  St  1906.  p. 
1487),  requiring  that  an  accused  be  given  a  pre- 
liminary examination,  construed,  and  held  to 
have  reference  to  the  examination  referred  to 
in  Rev.  St  1899,  {g  2467,  2460,  24G1  (Ann.  St^ 
1906,  pp.  1481,  1482).— State  v.  Jeffries  (Mo.) 
614. 

*An  accused,  by  pleading  not  guilty  to  the 
information,  waives  his  right  to  a  preliminary 
examination. — Ex  parte  McLaughlin  (Mo.)  626. 

{  6.  Arraignment  and  pleas,  and  nolle 
proseanl  or   dlsoontinnanoe. 

Under  the  statute  the  two  days  to  which 
every  defendant  is  entitled  daring  the  term  to 
file  written  pleadings  before  his  trial  are  after 
his  arrest,  and  not  after  the  filing  of  the  in- 
formation.— Starbeck  v.  State  (Tex.  Cr.  App.) 
162. 

♦A  plea  of  former  conviction  was  properly 
stricken,  where  neither  the  complaint  nor  the 
information  on  the  former  trial  was  set  out 
as  an  exhibit  or  made  a  part  of  the  plea. — Ben- 
son T.  State  (Tex.   Cr.  App.)  166. 

t  7.  Erldenee— JTndlelal  notloe,  pre- 
sumptions, and  bnrden  of  proof. 

♦An  indictment  signed  "P.,  Prosecuting  At- 
torney," tield  not  objectionable  for  failure  to 
add  "of  Greene  county,  Missouri,"  the  court  be- 
ing warranted  in  taking  judicial  notice  of  it!) 
officers.— State  v.  Campbell   (Mo.)  70C. 

{  8.  —  Faeta  In  laane  and  relevant  to 
laanea,  and  res  seats. 

♦The  conduct  and  statements  of  accused  which 
tend  to  incriminate  are  admissible  whether  part 
of  the  res  gestae  or  not.— State  v.  Daly  (Mo.)  53. 

♦In  prosecution  for  homicide,  evidence  as  to 
finding  of  revolver  near  place  of  commission 
of  crime  held  admissible.— State  v.  Jeffries 
(Mo.)  614. 

♦In  prosecution  for  homicide,  articles  of  ap- 
parel identified  as  property  of  defendant  held 
admissible.— State  v.  Jeffries  (Mo.)  614. 

♦In  prosecution  for  homicide,  evidence  as  to 
tracks  or  footprints  held  admissible. — State  ▼. 
Jeffries  (Mo.)  014. 

♦One  accused  of  murder  h<ld  not  entiUed  to 
show  his  brother's  conduct  after  the  homicide. 
—Jay  V.  State  (Tex.  Cr.  App.)  131. 


•Point 


lOtatad.    See  syllabtts. 


Digitized  by 


Google 


INDBX. 


1229 


I  9.   — ^  Otber  otfensea,   and   ehar«eiev 
of  aeensed. 

*In  a  proaecntion  against  a  deputy  constable 
for  theft  as  bailee,  a  witness  may  testify  to 
the  general  reputation  of  accused  as  to  honesty 
and  integrity,  but  not  that  he  never  heard  of 
accused  failing  to  return  any  money  which 
came  into  his  hands. — Leonard  v.  State  (Tex. 
Cr.  App.)  148. 

*In  a  prosecution  of  defendant  as  an  accom- 
plice of  B.  to  passing  a  forged  note,  where  the 
state  proved  that  B.  forged  the  note,  evidence 
by  B.  of  defendant's  association  with  him,  and 
of  their  taking  several  trips  together,  when  wit- 
ness gave  defendant  money  secured  by  their 
forgeries,  held  admissible.— Hinson  v.  State 
(Tex.  Cr.  App.)  174. 

*In  a  proeecution  of  defendant  as  an  accom- 
plice to  passing  a  forged  note,  where  the  state 
proved  the  passing  of  the  note  by  defendant's 
accomplice,  testimony  by  the  accomplice  of  con- 
versations between  defendant  and  the  latter  as 
to  the  manner  of  forging  that  and  other  notes 
held  admiMible.— Hinson  v.  State  (Tez.  Cr. 
App).  174. 

i  10.  —  Materiality  aad  oompetemoy  in 
saneral. 

*In  prosecution  for  homicide,  admission  in 
«vidence  of  shoes  worn  by  defendant  when  ar- 
rested held  not  a  violation  of  section  23,  art.. 2, 
Const  (Ann.  St  1906,  p.  158).— State  t.  Jeffries 
(Mo.)  614. 

In  a  prosecution  for  rape,  a  conversation  be- 
tween prosecutrix  and  defendant  containing 
neither  admissions  nor  incriminating  state- 
ments held  inadmissible.^£tate  v.  Campbell 
(Mo.)  706. 

In  a  prosecution  of  defendants  for  illegally 
selling  liquor,  etc.,  on  Sunday,  certain  evidence 
obtained  by  officers  illegally  entering  defendants' 
saloon  for  that  pnrpose  held  admissible,  and 
not  violative  of  the  constitutional  inhibition 
against  compellinfr  a  party  to  testify  against 
himself  in  a  criminal  prosecution.--Cobn  v. 
State  (Tbnn.)  1149;  Perkins  v.  Same,  Id.; 
Horton  v.  Same,  Id. 

111.   Beat    and   acoondarjr,    and    de- 

monatratlve  eTideneo. 

*Secondary  evidence  may  be  given  of  a  writing 
that  cannot  be  produced  in  court— Joliff  v. 
State  (Tex.  Cr.  App.)  176;  Webber  v.  Same 
(Tex.  (3r.  App.)  182. 

i  12.  —  Admiaslona,   deelaratlona,   and 
bearsay. 

*In  a  prosecution  for  conducting  a  public 
gambling  bouse,  certain  evidence  held  mere 
hearsay.— Machem  v.  State  (Tex.  Cr.  App.)  126. 

*One  accused  of  murder  held  not  entitled  to 
show  certain  statements  by  him  to  a  constable 
respecting  a  pistol  carried  by  decedent.— Jay  v. 
State   (Tex.  Cr.  App.)   131. 

*0n  a  trial  for  assault  with  intent  to  murder, 
the  exclusion  of  statements  made  by  one  who 
did  not  testify  and  had  nothing  to  do  with  the 
case  held  not  erroneous. — Drennan  v.  State  (Tex. 
Cr.  App.)  1090. 

i  13.  ^—  Opinion  eTidenoe. 

*The  competency  of  an  expert  witness  is  to 
be  passed  on  by  the  court  after  the  examination. 
—State  V.  Daly  (Mo.)  53. 

Where  a  physician  showed  himself  to  be  very 
familiar  with  the  subject  under  consideration, 
his  evidence  was  properly  received,  although 
be  protested  against  being  denominated  an  ex- 
pert—State v.  Daly  (Mo.)  53. 


1 14.  —  Teatlmony  of  aooompUoes  and 

eodefendants. 

*Rule  rcsi)ectjng  accomplices'  testimony  un- 
der Kirby's  Die.  §  2384,  stated.— Celender  v. 
State  (Ark.)  1024. 

One  jointly  indicted  with  accused,  but  not 
connected  with  the  commission  of  the  offense, 
held  not  an  accomplice  within  Cr.  Code  Prac. 
§  241. — Ochsner  v.   Commonwealth   (Ky.)  326. 

'Evidence  in  a  prosecution  for  burglary  held 
to  sufficiently  corroborate  the  testimony  of  an 
accomplice  to  sustain  a  conviction.— Criner  v. 
State  (Tex.  Cr.  App.)  128. 

*To  sustain  a  conviction  upon  the  testimony 
of  an  accomplice,  there  must  be  other  proof 
tending  to  connect  accused  with  the  commission 
of  the  offense;  the  strength  of  the  corroborat- 
ing testimony  required  depending  largely  upon 
the  facts  of  each  case. — Criner  v.  State  CTex. 
Cr.  App.)  128. 

*In  a  prosecution  for  the  theft  of  a  mule,  a 
witness'  testimony  held  not  to  suggest  that  the 
witness  was  an  accomplice.— Greathouse  t. 
State  (Tex.  Cr.  App.)  165. 

1 15.  ^^  Erldene*  at  preliminary  exam- 

inatlon  or  at  former  trial. 

•Where  it  is  sought  to  reproduce  testimony 
of  a  witness  on  a  former  trial  who  has  since 
died,  it  is  not  important  that  the  testimony  was 
given  orally,  or  that  such  reproduction  be  con- 
fined to  testimony  given  on  the  examining  trial 
and  by  deposition.— Pratt  v.  State  (Tex.  Cr. 
App.)  138. 

'Under  the  rule  permitting  reproduction  of 
testimony  of  a  witness  on  a  former  trial  who 
has  died,  it  is  immaterial  whether  it  was  in- 
troduced on  direct  or  cross-examination.- Pratt 
T.  State  (Tex.  Cr.  App.)  138. 

•The  testimony  of  a  witness  on  a  former 
trial,  whom  defendant  had  the  opportunity  to 
cross-examine,  and  who  has  since  died,  may 
be  reproduced  on  proper  predicate  laid.— Pratt 
V.  State  (Tex.  Cr.  App.)  138. 

•Evidence  of  a  witness  absent  at  the  trial  ad- 
duced at  an  examining  trial  held  admissible 
Mainst  accused  on  his  trial.— Nixon  v.  State 
(Tex.  Cr.  App.)  931. 

{16.  Weisht  and  ralBeleney. 

•Evidence  held  insufficient  to  show  that  the 
offense  was  committed  at  a  time  anterior  to  the 
filing  of  the  information.— Pniitt  v.  State  (Tex. 
Cr.  App.)  171. 

•Venue  held  sufficiently  proved.- Wylie  v. 
State  (Tex.  Cr.  App.)  186. 

•Venue  held  not  required  to  be  proved  beyond 
a  reasonable  doubt.— -Wylie  v.  State  (Tex.  Cr. 
App.)  186. 

1 17.  Tlnte  of  trial  and  eontlnnanoe. 

•Refusal  of  time,  in  the  absence  of  a  showing 
of  excuse,  in  which  to  procure  evidence  in  sup- 
port of  motion  to  quash  indictment,  and  chal- 
lenge to  panel  held  not  an  abuse  of  discretion.— 
Franklin  v.  State  (Ark.)  29a 

•The  testimony  of  an  absent  witness  beinK 
irrelevant  held  refusal  of  continuance  for  him 
was  proper.— Strong  v.  State  (Ark.)  536. 

•The  evidence  of  a  proposed  witness  whose 
absence  is  alleged  as  ground  for  a  continuance 
held  material,  and  ground  for  continuance.— 
Leonard  v.  State  (Tex.  Cr.  App.)  149. 

•Where  accused  subpoenaed  absent  witnesses, 
and  service  was  had  on  all  but  one,  and  an 
attachment  was  thereafter  issued  for  him,  suffi- 
cient diligence  is  shown  to  entitle  accused  to 
a  first  continuance. — Leonard  t.  State  (Tex. 
Cr.  App.)  149. 


•Point  annotated.   See  ayllalnu. 


Digitized  by 


Google 


1230 


109  SOUTHWESTERN  REPORTER. 


Where  a  witness  was  not  called  at  the  trial, 
and  no  effort  waH  made  to  secure  him,  an  ap- 
plication for  a  continuance  for  hiH  absence  was 
properly  denied.— Pruitt  v.  State  (Tex.  Cr.  App.) 
171. 

*An  application  for  a  continuance  on  the 
ground  of  the  witness'  absence  held  properly  de- 
nied.—Bush  V.  State  (Tex.  Cr.  App.)  184, 

•An  application  for  a  continuance  in  a  crim- 
inal case,  on  the  ground  of  the  absence  of  wit- 
nesses, held  properly  denied.— Fox  v.  State 
(Tex.  Or.  App.)  370. 

The  facts  stated  in  accused's  application  for 
a  continuance  on  the  ground  of  tne  absence  of 
a  witness  held  insufficient  to  warrant  the  grant- 
ing of  the  continuance.— Stepp  v.  State  (Tex. 
Cr.  App.)   1003. 

Facts  stated  in  a  motion  for  continuance  in 
n  criminal  case  on  the  ground  of  the  absence  of 
a  witness  held  too  general  in  statement  for  con- 
sideration.—Stepp  V.  State  (Tex.  Cr.  App.) 
1093. 

Accused  held  not  to  have  shown  diligence  war- 
ranting a  continuance  on  the  ground  of  the  ab- 
sence of  a  witness. — Stepp  v.  State  (Tex.  Cr. 
App.)  1093. 

i  18.  TtIbIf— PreUmlnary  proeeedlnsa. 

Under  the  express  provisions  of  Rev.  St. 
1899,  S  2517  (Ann.  St.  1906,  p.  1501),  wit- 
nesses other  than  those  indorsed  on  the  in- 
formation may  be  called  and  examined  upon  the 
trial  of  an  accused.— State  v.  Jeffries  (Mo.) 
014. 

{19.  —  Raoeptlon  of  eTidenoe. 

*On  a  trial  for  violating  the  local  option  law, 
the  testimony  of  a  witness  with  respect  to  the 
copy  of  an  internal  revenue  license  issued  to  ac- 
cused held  admissible.— King  v.  State  (Tex.  Cr. 
App.)  182. 

i  20.  — ^  Objeetlou  to  eTldenee,  mo- 
tions to  strike  ont,  and  ezoep- 
tions. 

*A  motion  to  exclude  all  of  a  witness'  testi- 
mony was  properly  overruled  where  part  of  it 
was  admissible.— Celender  v.  State  (Ark.)  1024. 

{ 21.  —  Arsnmenta  nnd  eondnet  of 
oonnseL 

In  a  criminal  prosecution,  certain  comments 
of  prosecuting  attorney  In  argument  held  legiti- 
mate criticism  of  defendant's  manner  of  testi- 
fying.—State  V.  Jeffries  (Mo.)  614. 

*It  was  improper  for  the  prosecuting  attor- 
ney in  his  opening  statement  to  read  an  affida- 
vit of  prosecutrix  before  a  justice  of  the  peace. 
—State  V.  Campbell  (Mo.)  <06. 

•It  is  error  for  the  prosecuting  attorney  in 
a  criminal  case  in  his  address  to  the  jury  to 
comment  on  facts  not  in  evidence,  or  to  use 
language  calculated  to  excite  the  prejudice  or 
inflame  the  passions  of  the  jury. — State  v.  Up- 
ton (Mo.  App.)  821. 

•On  a  trial  for  illegal  sale  of  lienor  on  Sun- 
day, the  argument  of  the  prosecuting  attorney 
held  reversible  error, — State  v.  X'pton  (5Io. 
App.)  821. 

•In  a  prosecution  for  rape,  certain  remarks  of 
counsel  for  defendant  held  improper. — Battles  v. 
State  (Tex.  Cr,  App.)  195. 

•In  a  prosecution  for  rape,  comment  by  pros- 
ecuting attorney  on  failure  of  defendant's  wife 
to  testify,  held  proper.— Battles  v.  State  (Tex. 
Cr.  App.)  195. 

•In  a  prosecution  for  rape,  certain  remarks  of 
counsel  for  prosecution  in  argument  held  im- 
proper.—Battles  V.  SUte  (Tex.  Cr.  App.)  195. 


•Facts  held  to  show  no  violation  of  the  stat- 
ute prohibiting  allusion  to  failure  of  defendant 
to  testify.— Bagley  v.  State  (Tex.  Cr.  App.) 
1095. 

{22.  ^—  PrcTlnee  of  oonrt  and  JniT 
In  general. 

In  a  criminal  prosecution,  where  the  indict- 
ment is  defective,  it  is  proper  to  direct  a  ver- 
dict for  defendant;  the  commonwealth  not  of- 
fering to  recommit  the  case  to  the  grand  jury 
to  permit  a  sufficient  indictment  to  be  framed. 
— Cfommonwealth  v.  White  (Ky.)  324. 

•The  judge  should  direct  a  verdict  of  not 
guilty  where  there  is  not  even  slight  evidence 
to  show  defendant's  guilt. — Commonwealth  v. 
Murphy  (Ky.)  3i)3. 

•A  judge  has  the  same  authority  to  give  a 
peremptory  instruction  in  a  criminal  proceed- 
ing as  in  a  civil  action. — Commonwealth  v. 
Murphy  (Ky.)  333. 

The  weight  of  the  testimony  of  an  expert  wit- 
ness is  for  the  jury.— State  v.  Daly  (Mo.)  53. 

In  prosecution  for  homicide  cliarged  in  two 
counts,  refusal  to  instruct  the  jury  to  acquit 
held  not  error.— State  v.  Jeffries  (Mo.)  614. 

•In  a  prosecution  for  rape,  an  instruction 
that,  if  defendant  was  not  present  at  the  time 
and  place  the  offense  was  alleged  to  have  been 
committed,  he  could  not  be  convicted,  held  not 
objectionable  as  assuming  the  commission  of 
the  offense.— State  v.  Campbell  (Mo.)  7H6. 

•Charges  in  a  prosecution  for  burglary  held 
not  on  the  weight  of  the  evidence  as  assuming 
that  an  accomplice's  testimony  is  true. — Criner 
v.  State  (Tex.  Cr.  .\pp.)  128. 

•An  instruction  that  a  certain  witness  is  an 
accomplice  held  erroneous,  as  on  the  weight  of 
evidence. — Oldham  v.  State  (Tes.  Cr.  App.) 
148. 

•A  certain  instruction  in  a  criminal  case  rela- 
tive to  the  consideration  of  the  testimony  of  ac- 
cused and  a  hired  detective  held  to  be  on  the 
weight  of  the  evidence,  and  in  violation  of 
White's  Ann.  Code  Cr.  Proc.  art.  715.— Ross 
v.  State  (Tex.  Cr.  App.)  152. 

•In  a  prosecution  for  the  theft  of  a  mule, 
a  portion  of  a  charge  held  not  erroneous  in 
assuming  defendant  took  the  mule,  and  as 
being  on  the  weight  of  the  evidence  when  con- 
sidered with  the  first  part  of  the  charge:  the 
entire  instruction  being  a  proper  presentation 
of  the  law  of  theft.— (ireathouse  v.  State  (Tex. 
Cr.  App.)  105. 

Instruction  that  "Monte"  is  a  banking  game 
as  a  matter  of  law  is  not  error. — Pruitt  t.  State 
(Tex.  Cr.  App.)  171. 

•In  a  prosecution  of  defendant  as  an  accom- 
plice to  passing  a  forged  note,  a  charge  as  to 
the  facts  necessary  to  be  proved  and  the  neces- 
sity of  corroborating  the  evidence  of  defendant's 
accomplice  in  order  to  convict  defendant,  held 
proper,  and  not  on  the  weight  of  the  evidence. — 
Hinson  v.  State  (Tex.  Cr.  App.)  174. 

1 23.   —  Neeesslty,  reqnlaltes,  and  anf- 
flplenoy  of  Instmotlona. 

•Instructions  as  to  permanent  insanity  should 
be  refused  in  the  absence  of  evidence  of  per- 
manent insanity. — Kinslow  v.  State  (Ark.)  524. 

On  a  trial  for  seduction,  an  instruction  as 
to  reformation  of  the  prosecutrix  after  a  lapse 
from  virtue  held  proper  under  the  evidence. — 
Cooper  V.  State  (Ark.)  1023. 

•The  jury  having  been  instructed  that  if  on 
the  wliole  case  they  had  a  reasonable  doubt  of 
defendant's  guilt  to  find  him  not  guilty,  held, 
that  they  could  not  find  him  guilty  under  an- 
other instruction,  unless  they  believed  the  facts 
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therein  set  forth  beyond  a  reasonable  donbt. — 
Kennedy  t.  Commonwealth  (Ky.)  313. 

'Where  accused  ia  impeached  as  a  witness 
by  his  testifying  on  cross-examination  that  be 
has  been  convicted  of  a  felony,  the  court  should 
instruct  the  jury  that  they  should  only  consider 
that  fact  as  affecting  bis  credibility  as  a  wit- 
ness.—Ochsner  T.  Commonwealth  (Ky.)  326. 

It  is  not  necessary  for  the  court  to  instruct 
that  hypothetical  questions  put  to  experts  by 
counsel  are  not  evidence  of  the  truth  of  the 
matter  stated  in  such  questions. — State  v.  Daly 
(Mo.)  63. 

In  a  criminal  prosecution,  an  instruction  held 
not  objectionable  as  failing^  to  define  the  word 
"corroboration."— State  v.  Daly  (Mo.)  53. 

*Instniction!i  should  not  be  given  in  a  crim- 
inal case  on  any  subject  on  which  there  is  no 
evidence.— State  v.  Campbell  (Mo.)  706. 

*An  instruction  in  a  criminal  case  on  rea- 
sonable doubt  held  erroneous  as  argumentative 
and  as  a  comment  on  the  evidence. — State  ▼. 
Campbell  (Mo.)  706. 

'An  instruction  in  a  criminal  case  relating 
to  evidence  excluded  held  improper. — State  v. 
I'rater  (Mo.  App.)  1047. 

A  charge  in  a  prosecution  for  burglary  hfld 
not  to  place  the  burden  of  proof  on  accused. — 
Criner  v.  State  (Tex.  Cr.  App.)   128. 

'Charge  on  trial  for  murder  that  the  whole  of 
admissions  or  confessions  were  to  be  taken 
together,  and  were  evidence  in  connection  with 
the  other  facts  and  circumstances,  held  proper. 
—Pratt  V.  State  (Tex.  Cr.  App.)  138. 

An  instruction  held  not  erroneous  as  requir- 
ing the  jury  to  find  beyond  a  reasonable  doubt 
that  accused  accidentally  shot  decedent  while 
shooting  at  a  third  person. — Thomas  v.  State 
(Tex.  Cr.  App.)  155. 

*A  charge  in  a  rape  case  held  not  to  cast 
upon  accused  the  burden  of  proving  his  in- 
nocence.—Banton  V.  State  (Tex.  Cr.  Xpp.)  150. 

•In  testing  the  accuracy  of  charges,  they 
shotild  be  considered  in  their  entirety,  and  it  is 
unfair  to  single  out  some  isolated  sentence  or 
paragraph,  and  make  it  a  test— Banton  v. 
State  (Tex.  Cr.  App.)  159. 

A  charge  in  a  rape  case  held  not  improper 
as  not  permitting  the  jury  to  acquit  accused 
in  the  event  of  the  lack  or  insufficiency  or  in- 
credibilty  of  the  evidence. — Banton  v.  State 
(Tex.  Cr.  App.)  159. 

It  is  erroneous  for  the  court  to  give  a  charge 
which  limits  the  time  in  which  the  state  must 
prove  its  case  to  a  lesser  time  than  the  statu- 
tory period  fixed  for  the  prosecution  of  the  of- 
fense.—Wagner  V.  State  (Tex.  Cr.  App.)   169. 

*In  a  prosecution  for  theft,  a  requested  charge 
held  erroneous  as  being  on  an  isolated  fact. — 
Kauffman  v.  State  (Tex.  Cr.  App.)  172. 

•Instructions  on  reasonable  doubt  and  pre- 
sumption of  innocence  held  sufficient. — Wylie  v. 
State  (Tex.  Cr.  .4pp.)  186. 

In  a  prosecution  for  rape  in  which  there  was 
some  uncertainty  as  to  whether  the  indictment 
was  found  within  a  year  after  the  offense,  the 
court  held  required  to  instruct  that  that  fact 
was  essential  to  a  conviction. — Battles  v.  State 
(Tex.  Cr.  App.)  195. 

*An  instruction  held  to  properly  charge  on 
the  defense  of  alibi.— Fox  v.  State  (Tex.  Cr. 
App.)  370. 

§  24.   Requeata  for  inatmotlaiia. 

•Instructions  requesteil  by  accused  are  prop- 
prly  refused  where  the  instructions  given  cor- 
rectly and  fully  cover  every  phase  of  the  case 


to  which  the  testimony  is  applicable.— State  v. 
Campbell  (Mo.)  706. 

1 26.  —  Gnatody,  oomditot,  and  d«Ub- 
eratloiia  of  jvrjr. 

In  a  criminal  prosecution,  a  further  instruc- 
tion was  not  objectionable  on  the  ground  that 
it  was  given  at  the  request  of  one  juror  only. 
-State  V.  Daly  (Mo.)  53. 

•Jury  in  prosecution  for  rape  held  guilty  of 
misconduct  in  deliberations,  requiring  reversal. — 
Battles  V.  State  (Tex.  Cr.  App.)  195. 

i  26.  Motioaa  for  new  trial  aad  la  ar- 
reat. 

Refusal  of  trial  court  to  set  aside  verdict  on 
the  ground  that  the  jury  had  attended  a  per- 
formance at  the  theater  before  determination 
of  cause  held  not  error.— State  v.  JefFries  (Mo.) 
614. 

On  a  contested  issue  in  a  motion  for  a  new 
trial  on  the  ground  of  refusal  of  a  continuance 
for  an  absent  witness,  evidence  considered,  and 
held  insufficient  to  sustain  a  finding  that  the 
witness  absented  himself  by  the  procurement 
of  defendant.— Leonard  v.  State  (Tex.  Cr.  App.) 
149. 

Mere  incidental  mention  by  the  junr  of  de- 
fendant's failure  to  testify  held  insufficient  to 
require  a  new  trial,  in  the  absence  of  a  showing 
of  prejudice.— Johnson  v.  State  (Tex.  Cr.  App.) 
936. 

*A  motion  for  a  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  impeaching 
testimony.— Drennan  v.  State  (Tex.  Cr.  App.) 
1090. 

•Jurors  cannot  attack  their  verdict  by  show- 
ing what  they  might  or  might  not  have  done 
under  supposabie  circumstances,  or  had  certain 
evidence  been  before  them. — Drennan  T.  State 
(Tex.  Cr.  App.)  1090. 

Misconduct  of  a  jury  in  a  criminal  case  held 
not  sufficiently  shown.- Stepp  v.  State  (Tex. 
Cr.  App.)  1093. 

i  27.  Appeal  and  error,  and  certiorari — 
Form  of  remedy.  Jurisdiction,  and 
right   of   review. 

Where  an  accused  escaped  conviction  and  was 
recaptured,  the  act  of  trial  court  in  allowing 
him  to  execute  an  appeal  bond  held  a  judicial 
determination  that  he  was  in  such  custody  as  to 
entitle  him  to  an  appeal.— Bush  v.  State  (Tex. 
Cr.  App.)  184. 

128.  — ■  Presentation  and  reaerratioa 
in  lower  eonrt  of  gronnda  of 
review. 

•Under  Cr.  Code  Prac.  !g  225,  280-282,  ac- 
cused held  required  to  take  an  exception  to 
the  failure  of  the  court  to  limit  his  testimony 
showing  his  conviction  of  a  felony,  or  the  same 
will  not  be  reviewed. — Ochsner  v.  Common- 
wealth (Ky.)  326. 

•On  appeal  from  a  conviction,  the  instruc- 
tions or  failure  to  give  instructions  held  not  be- 
fore the  Supreme  Court  for  review.— State  v. 
Skinner  (Mo.)  38. 

•Where  defendants  in  a  prosecution  for  vio- 
lating the  local  option  law  fail  to  object  in 
the  lower  court  to  the  publisher's  certificate 
of  the  publication  of  notice  of  the  result  of 
the  local  option  election  because  through^  a 
clearly  clerical  error  one  date  of  publication 
was  stated  to  be  "Sept."  instead  of  "October," 
they  cannot  urge  the  objection  on  appeal.— 
State  V.  Harp  (Mo.)  578. 

•In  the  absence  of  exceptions  to  argument  of 
prosecuting  attorney,  objections  thereto  held 
not  reviewable  on  appeal. — State  v.  Jeffries 
(Mo.)  614. 
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*RxreptioD8  In  the  rpoord  on  appeal  from  a 
-oonviction  which  are  so  general  and  of  such  a 
'Character  that  it  cannot  be  determined  just 
what  the  -objection  is  will  not  be  considered. 
—Leonard  v.  State  (Tex.  Or.  App.)  149. 

Stating  as  a  grouad  ot  a  motion  for  a  new 
trial  conduct  of  the  judge  in  answering  a  ques- 
tion of  the  jury  after  retirement,  without  veri- 
fying the  statement  and  without  taking  a  bill 
of  exceptions,  does  not  sufficiently  present  the 
matter  for  review.— Roberson  t.  Stat«  (Tex. 
Cr.  App.)  160. 

1 29.  Record    and    praeeedtB(a    aot 

in  record. 

Kirby's  Dig.  f  6213,  providing  that  the  trial 
court  shall  state  its  findings  of  fact  separately 
from  the  conclusions  of  law,  has  no  application 
to  findings  of  fact  by  a  justice  of  the  peace,  and 
any  findings  of  fact  incorporated  in  his  Jndg- 
ment  as  the  basis  of  his  decision  will  not  be 
-considered  on  appeal.— Ex  parte  Thompson 
<Ark.)  1171. 

This  court  will  not  pass  upon  the  constitu- 
tionality of  a  statute  upon  an  agreed  statement 
of  facts:  there  being  no  other  evidence  in  the 
record  disclosing  the  facts  necessary  for  a  de- 
termination of  the  qnestion. — Ex  parte  Thomp- 
son (Ark.)  1171. 

In  a  proMcution  for  misdemeanor,  appellant 
having  failed  to  lodge  the  record  in  the  clerk's 
office  within  60  days  after  judgment,  as  required 
by  Cr.  Code  Prac.  (  348,  this  court  has  no  ju- 
risdiction to  hear  the  appeal,  even  by  consent 
■of  the  parties,  waiving  appellant's  fai'ure  to  per- 
fect the  appeal  within  the  required  time.— Put- 
nam V.   Cfommonwealth  (Ky.)  903. 

Where  improper  remarks  of  accused  in  his 
argument  are  assigned  as  error,  but  the  record 
does  not  contain  any  exceptions  to  them,  and 
■only  refers  to  them  in  connection  with  a  special 
charge,  the  assignment  cannot  be  considered  on 
appeal.— Banton  v.  State  Tex.  Cr.  App.)  159. 

Where  an  exception  is  taken  to  a  refusal  to 
allow  a  witness  to  answer  a  question  but  the 
answer  or  expected  answer  is  not  stated  in  the 
Ijill  of  exceptions,  the  ruling  cannot  be  review- 
ed.—Roberson  V.  State  (Tex.  Cr.  App.)  160. 

On  appeal  from  a  conviction  of  murder,  a  bill 
of  exceptions  held  not  to  sufficiently  show  that 
the  prosecuting  attorney's  statement  was  point- 
ed at  defendant's  failure  to  testify.— Hardgrave 
V.  State  (Tex.  Cr.  App.)   163. 

Under  Acts  30th  Leg.,  p.  510,  c.  24,  {  6^  a 
statement  of  facts  on  appeal  in  a  criminal  case 
which  consists  entirely  of  questions  and  an- 
swers held  not  entitled  to  consideration. — 
Hardgrave  v.    State   (Tex.  Or.  App.)   163. 

•On  appeal  from  a  conviction  of  the  theft  of 
A  mule,  the  Court  of  Criminal  Appeals  held 
not  called  upon  to  review  any  error,  except 
that  pointed  out  in  the  motion  for  a  new  trial 
or  in  bills  of  exceptions.— Greathouse  v.  State 
(Tex.  Cr.  App.)  165. 

Evidence  held  to  show  that  a  statement  of 
facts  was  filed  out  of  time.— Benson  v.  State 
(Tex.  Cr.  App.)  166. 

Where  there  is  no  statement  of  facts  in  the 
record  on  appeal  and  the  indictment  charges  the 
ofFense,  the  judgment  must  be  affirmed. — Bush  v. 
State  (Tex.  Cr.  App.)  184. 

*Where  the  trial  judge  expressly  found  against 
the  truth  of  statements  in  appellant's  bill  of  ex- 
ceptions, and  no  effort  was  made  to  prove  up 
the  bill  by  bystanders,  it  cannot  be  considered 
on  appeal.— Wade  v.  State  (Tex.  Cr.  App.)  191. 

Where  the  complaint  and  information  charged 
an  ofFense,  and  the  record  contained  neither  a 
bill  of  exceptions  nor  a  statement  of  facts,  al- 


leged error  on  trial  cannot  be  considered  on  ap- 
peal.—Batterton  V.  State  (Tex.  Cr.  App.)  1&4. 

Denial  of  new  trial  held  not  reviewable,  la 
the  absence  of  a  statement  of  facts  and  bill  of 
exceptions.— AnguUlar  y.  State  (Tex.  Cr.  App.) 
934. 

Denial  of  new  trial  held  not  reviewable,  in  tlie 
absence  of  a  statement  of  facte  and  bill  of  ex- 
ceptions.— Hubert  r.  State  (Tex.  Cr.  App.)  934. 

*Where,  on  appeal,  the  facta  are  not  sent  up 
in  the  record,  the  question  whether  the  verdict 
is  contrary  to  the  evidence  cannot  be  review- 
ed.— Erwin  v.  State  (Tex.  Cr.  App.)  935. 

*In  the  absence  of  a  bill  of  exceptions  and  the 
testimony,  the  grounds  in  a  motion  for  a  new 
trial  cannot  be  considered. — Browo  v.  State 
(Tex.  Cr.  App.)  937. 

Where  the  instructions  may  be  applicable  to 
a  state  of  facts  provable  under  the  indictment, 
errors  in  the  instructions  are  not  shown  in  the 
absence  of  the  testimony.— Brown  v.  State 
(Tex.  Cr.  App.)  937. 

*A  bill  of  exceptions  complaining  of  rejection 
of  testimony  must  show  the  object  andpurpoae 
of  the  testimony.— Drennan  v.  State  (Tex.  Cr. 
App.)  1090. 

*One  accepting  and  filing  a  bill  of  exceptions 
signed  by  the  court  cannot  contradict  it  by  bills 
of  exceptions  proven  by  bystanders. — Drennan 
V.  State  (Tex.  Or.  App.)  1090. 

Where  a  bill  of  exceptions,  complaining  of  the 
exclusion  of  testimony,  was  signed  by  the  court 
with  the  statement  that  the  bill  was  not  correct, 
and  that  no  such  transaction  took  place  on  the 
trial,  the  bill  cannot  be  considered. — Drennan  ▼. 
State  (Tex.  Cr.  App.)  1090. 

Bills  of  exceptions  as  prepared  by  the  court 
held  accepted  oy  accused. — Drennan  v.  State 
(Tex.  Cr.  App.)  1090. 

'Statutes  relating  to  the  extension  of  time 
in  which  to  prepare  and  file  statemente  of  fact 
and  bills  of  exceptions  held  to  impose  on  parties 
more  than  ordinary  diligence. — Drennan  v.  State 
(Tex.  Cr.  App.)  1090. 

ISO.  PJMiiUsal,    hearlBc,    Mtd    re- 

hearlnc. 

Under  Cr.  Code  Prac.  (  348,  where  the  record 
is  not  filed  with  the  clerk  of  the  Court  of  Ap- 
peals within  the  time  prescribed,  the  appeal 
must  be  dismissed. — Clark  t.  Commonwealth 
(Ky).  301. 

'Appeal  in  criminal  prosecution  dismissed 
where  appellant  escaped  pending  appeal. — Jack- 
son V.  State  (Tex.  Cr.  App.)  149. 

•Motion  to  dismiss  an  appeal  on  the  ground 
of  the  escape  of  accused  denied. — Leonard  v. 
State  (Tex.  Cr.  App.)  149. 

{31.  Parties  entitled  to  allece  er- 
ror. 

•The  giving  of  an  erroneous  instmction  was 
not  reversible  error  where  accused  requested  a 
similar  instruction.— State  t.  Campbell  (Mo.) 
706. 

{  32.  ^—  Fresnmptloas. 

It  is  to  be  presumed  that  the  action  of  the 
court  in  overruling  a  motion  for  a  continuance 
is  correct  where  the  motion  does  not  api>ear  in 
the  record. — Kinslow  v.  State  (Ark.)  524. 

On  appeal  from  a  conviction  of  murder,  bills 
of  exceptions  held  insufficient— Hardgrave  v. 
State  (Tex.  Cr.  App.)  163. 

•In  a  prosecution  for  keeping  a  disorderly 
house,  there  being  no  evidence  when  the  alleged 
acts  were  committed,  it  will  be  presumed  that 
they  were  committed  after  the  enactment  of  tte 
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statute  (Laws  1907,  p.  246,  c.  132)  allefced  to  be 
yiolated.— Matlock  v.  State  (Tez.  Cr.  App.)  193. 

In  the  absence  of  evidence  in  support  of  a 
motion  to  quash  the  Juty  panel,  the  ruling  of 
the  court  denying  the  motion  held  not  re- 
Tiewable.— Fox  v.  State  (Tex.  Or.  App.)  370. 

1 33.  —^  Dlaeretioii  of  lower  oovrt. 

Under  Rev.  St.  1899,  f  4659  (Ann.  St.  1906, 
p.  2S39),  determination  of  competency  of  child 
under  lO  years  of  age  to  testify  held  for  the 
trial  court,  and  not  reviewable. — State  ▼.  Jef- 
<ries  (Mo.)  614. 

1 34.  —  QmasUoaa  of  f  aet,  Terdlets,  aad 

fimdlacs. 

*0n  appeal,  held,  it  could  not  be  said  the 
court  erred  in  holding  a  juror  competent. — 
Strong  v.  State  (Ark.)  536. 

*A  conviction  on  conilicting  direct  and  posi- 
tive testimony  will  not  be  disturbed.— Wylie  v. 
State  (Tex.  Cr.  App.)  186. 

•Under  Code  Cr.  Proc.  i  821,  a  finding  sup- 
ported by  evidence  that  jurors  were  not  guilty 
of  misconduct  prejudicial  to  accused  will  not 
be  disturbed  on  appeal— Fox  v.  State  (Tex.  Cr. 
App.)  370. 

*0n  appeal,  the  court  will  not  interfere  with  a 
conviction  on  conflicting  evidence. — ^Drennan  v. 
State  (Tex.  Cr.  App.)  1090. 


135.  — 

'Refusal  to  exclude  a  remark  made  by  the 
prosecuting  attorney  in  prosecution  for  mur^ 
der  in  his  argnment  to  the  jury  held  not  prej- 
udicial error.— Kinslow  v.  State  (Ark.)  524. 

•Testimony  held  too  remote  and  indefinite  to 
make  its  admission  prejudicial. — Strong  v. 
State  (Ark.)  536. 

•Where,  on  a  trial  for  murder,  defendant  was 
permitted  to  show  certain  facts,  and  if  other 
«vidence  offered  had  been  admitted  it  would 
have  thrown  no  light  on  the  controversy,  it»  ex- 
clusion held  not  prejudicial. — Kennedy  v.  (Com- 
monwealth (Ky.)  313. 

Error  in  failing  to  instruct  as  to  the  purpose 
of  evidence  to  sustain  witnesses  sought  to  be  im- 
peached held  not  prejudicial ;  such  evidence  not 
having  brought  out  any  fact  which  the  witnesses 
had  not  stated  on  the  trial.— Kennedy  v.  Com- 
monwealth (Ky.)  813. 

In  prosecution  for  homicide,  refusal  to  strike 
out  certain  count  of  information  held  not  prej- 
udicial to  defendant.— Statle  v.  Jeffries  (Mo.) 
614. 

•One  accused  of  murder  held  not  harmed  by 
refusal  to  allow  him  to  show  that  a  state's  wit- 
ness was  contributing  to  a  fund  used  to  prose- 
cute him.— Jay  v.  State  (Tex.  Cr.  App.)  131. 

•Any  error  in  a  trial  for  violating  the  local 
option  law  in  allowing  the  county  attorney  to 
ask  a  state's  witness  whether  he  had  not  made 
an  inconsistent  statement  to  the  counbr  at- 
torney held  harmless— Southworth  v.  State 
(Tex.  Cr.  App.)   133. 

•Under  Code  Cr.  Proc.  1895,  art.  791,  de- 
claration of  defendant  as  to  how  killing  occur- 
red in  explanation  of  his  previous  declaration 
that  he  had  killed  decedent  held  admissible. — 
Pratt  T.  State  (Tex.  Cr.  App.)  138. 

•A  ruling  in  a  murder  trial  refusing  a  re- 
Uneat  that  each  venireman  be  examined  in  the 
absence  of  the  other  venireman  will  not  be  dis- 
turbed on  appeal,  in  the  absence  of  a  showing 
that  accused  was  injured  by  such  refusal. — 
Macklin  v.  State  (Tex.  Cr.  App.)  145. 

•EJven  though  the  cotirt  in  a  prosecution  for 
the  theft  of  a  mule  erred  in  its  charge  on  ac- 
complice   testimony,    the   charge    was    not    in- 


jurious to  defendant,  where  the  evidence  did 
not  suggest  that  any  of  the  witnesses  were  ac- 
complices.—Greathouae  v.  State  (Tex.  Cr.  App.) 
165. 

•The  error  in  permitting  the  prosecution  to 
prove  a  fact  by  acqused.  testifying  in  his  own 
behalf,  is  not  ground  for  reversal,  where  the 
same  fact  isproved  without  objection  by  other 
witnesses.- Wagner   v.   State   (Tex.   Cr.   App.) 

•In  a  prosecution  for  seduction,  certain  evi- 
dence elicited  on  redirect  examination  of  prose- 
cutrix, though  immaterial,  held  not  prejudicial 
to  defendant  in  view  of  evidence  previously 
brought  out  by  defendant  on  cross-examination 
of  prosecutrix.— Faulkner  v.  State  (Tex.  Cr. 
App.)  199. 

•In  a  prosecution  for  seduction,  evidence 
elicited  on  redirect  examination  of  prosecutrix 
in  view  of  evidence  brought  out  on  cross-ex- 
amination held  harmless,  though  immaterial. — 
Faulkner  v.  State  (Tex.  Cr.  App.)  199. 

A  bill  of  exceptions  held  not  to  present  matter 
injurious  to  accused. — ^Drennau  v.  State  (Tex. 
Cr.  App.)  1090. 

In  a  trial  for  theft,  the  admission  of  certain 
evidence  hel-d  not  prejudicial  to  defendant, — 
Stepp  V.  State  (Tex.  Cr.  App.)  1093. 

( 36.   —  Detenalmtloii      and      disposi- 
tion of  oansa. 

In  a  criminal  prosecution,  where  the  record 
contains  no  bill  of  exceptions,  and  no  error  ap-' 
pears  on  the  record  proper,  the  judgment  will  be 
affiTned.— State  v.  Kane  (Mo.  App.)  1083. 

Where  a  conviction  is  obtained  by  improper 
discussion  by  the  state's  attome^r  in  his  argn- 
ment to  the  jury,  the  conviction  will  be  set  aside 
on  appeal.— Machem  v.  State  (Tex.  Cr.  App.) 
12a 

Where  the  statement  of  facts  is  not  subject 
to  consideration  because  filed  out  of  time,  and 
the  indictment  is  valid,  the  judgment  cannot  be 
disturbed.— Benson  v.  SUte  (Tex.  Cr.  App.) 
166. 

CROPS. 

See  "Agriculture." 
Renting  on  shares,  see 
IT. 


'Landlord  and  Tenant," 


CROSS-EXAMINATION. 

See  "Witnesses,"  {  & 

CRUELTY. 

To  animals,  see   "Animals." 

CUSTODY. 

Of  child,  see  "Parent  and  Child." 

CUSTOMS  AND  USAGES. 

Customary  law,,  see  "(I!ommon  Law." 

•An  ore  shipper  held  not  bound  by  a  custom 
of  a  smelting  company  whereby  the  company 
might  appropriate  to  its  own  use  ore  shipped 
to  it,  as  to  the  disposal  whereof  the  shipjier 
failed  to  give  directions  within  15  days  after 
its  receipt  by  the  company. — Consolidated  Kan- 
sas City  Smelting  &  Refining  Co.  v.  Gonsales 
(Tex.  Civ.  App.)  946. 

•Reasonable  and  just  rules  and  customs  of  a 
certain  business  held  to  have  been  contemplated 
in  making  a  contract  involving  that  busioeu. — 


10eS.W.— 78 


•Point  uunotatod.   See  syUalma. 
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Consolidated  Kansas  City  Smelting  &  Refinins 
Co.  V.  Gonzales  (Tex.  Civ.  App.)  04ft 

DAMAGES. 

Compensation  for  projperty  talcen  for  public  use, 

see  "Eminent  Domain,"  |  2. 
Damages  for  injuries   to   tiusband  or  wife   na 

community  property,  see  "Husband  and  Wife," 

S2. 
Harmless  error  in  instructions  as  to  measure  of, 

see  "Appenl  and  Error,"  {  20. 
Remarks  of  judge  at  trial  as  to  measure  of,  see 
•Trial,"  |  2. 

Damagei   for  particular  injurici. 
See  "Death,"  §  1. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  §  7. 
Breach  by  seller  of  contract  for  sale  goods,  see 

"Sales."  i  8. 
Breach  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and   Purchaser,"   $  .">. 
Conversion  of  property  by  assignee  for  benefit  of 

creditors,   see      "Assignments   for  Benefit   of 

Creditors,"  i  2. 
Delay  in  shipment,  see  "Carriers,"  |  2. 
Delay  in  shipment  of  livestock,  see  "Carriers," 

8  3. 
Failure  to  deliver  telegram,  see  "Telegi-aphs  and 

Telephones,"  f  2. 
Failure  to  pay  insurance,  see  "Insurance,"  {  8. 
.Injuries  caused  by  public  improvments,  see  "Mu- 
nicipal Corporations."  {  6. 
Injuries  to  shipment  of  livestock,  see  "Carriers," 

8  3. 
Wrongful   attachment,   see   "Attachment,"   §  3. 
Wrongful  discharge  of  servant,  see  "Master  and 

Servant,"  8  1- 

llccorcry   in  particular  aciiotig  or  proceedingt. 
See  "Replevin,"  f  2. 

{   1.     Groniida   and  anbjoot*  of  oomp«ii- 
■atory  damages. 

'Damages  for  breach  of  an  agreement  to  re- 
pair fences  include  the  cost  of  making  the  re- 
pairs.—Von  Berg  V.  Goodman  (Ark.)  KKMi. 

'Plaintiffs  for  a  stipulated  price  agreed  to 
remove  certain  coal  from  defendant's  mine. 
After  they  had  partly  performed  their  con- 
tract, defendant  refused  to  permit  them  to  re- 
move the  remainder.  Held,  that  plaintiffs  were 
entitled  to  recover  the  profits  they  would  have 
made  had  they  been  permitted  to  complete  the 
work  contemplated  by  the  contract. — Sagamore 
Coal  Co.  v.  Clark  (Ky.)  .34!). 

•One  threatened  with  damage  by  reason  of  the 
negligence  of  another  must  use  ordinary  care  to 
render  the  injury  as  light  as  possible,  provided 
it  can  be  done  at  a  reasonable  expen.'se. — West- 
ern Union  Telegraph  Co.  v.  Johnsey  (Tex.  Civ. 
App.)  2.J1. 

In  an  action  for  personal  injuries,  loss  of 
time  held  properly  submitted  as  an  element  of 
damages.— El  Paso  Electric  Ry.  Co.  v.  Mur- 
phy (Tex.  Civ.  App.)  489. 

A  loss  or  impairment  of  earning  capacity  is 
an  element  which  may  be  considered  by  the 
jury  in  estimating  the  damages  one  has  sus- 
tained from  a  personal  injury,  although  he  may 
have  permanently  retired  from  business  before 
he  was  injured. — El  Paso  Electric  Ry.  Co.  v, 
-Murphy  (Tex.  Civ.  App.)  489. 

§   2.    Inadaanate  and  •xoeaalve  damages. 

•Where  plaintiff  was  struck  by  a  "tie-jack" 
negligently  allowed  to  fall  from  a  flat  car,  and 
Ills  no.xe  broken,  bis  upper  lip  split,  the  cord  of 
his  upper  lip  broken  or  mashed  so  that  he  had 
lost  the  use  of  the  lip  and  his  wrist  broken,  by 
reason  of  which  he  suffered  great   bodily  and 


mental  pain,  and  was  permanently  disfigared 
and  disabled,  $5,000  damages  was  not  excessive. 
— Gurdon  &  Ft.  Smith  Ry.  Co.  v.  Calboon 
(Ark.)  1017. 

*In  an  action  on  the  bond  of  a  police  officer 
for  the  n^ligent  shooting  of  plaintiff,  a  verdict 
of  $3,000  held,  not  excessive.-^nited  States  Fi- . 
delity  &  Guaranty  Co.  v.  Milstead  (Ky.)  875. 

•In  an  action  for  injuries  to  a  minor  servant, 
a  verdict  for  $.3,500  held  not  so  excessive  as  to 
be  attributable  only  to  passion  or  prejudice  on 
the  part  of  the  jury. — Louisville  Cooperage  Co. 
v.  Farmer  (Ky.)  893. 

•Evidence  held  insufficient  to  support  a  ver- 
dict of  $12,000  for  personal  injuries. — David- 
son V.  St.  Louis  Transit  Co.  (Mo.)  583. 

•A  verdict  in  a  personal  injury  action  held 
not  excessive.- Sailer  v.  Friedman  Bros.  Shoe 
Co.  (Mo.  App.)  794. 

•A  verdict  for  a  personal  injury  held  not  ex- 
cessive.—Texas  &  N.  O.  R.  Co.  V.  Parsons  (Tex. 
Civ.  App.)  240. 

•In  an  action  for  injuries  by  being  struck 
by  defendant's  cars,  a  verdict  for  $4,000  held 
not  clearly  excessive  under  the  circumstances. 
—Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Bris- 
coe (Tex.  Civ.  App.)  453. 

•In  an  action  for  injuries,  a  verdict  award- 
ing plaintiff  $4,300  held  not  excessive. — Cun- 
ningham v.  Neal   (Tex.  Civ.  App.)  4.')5. 

•In  an  action  for  injuries  to  plaintiff's  wife, 
a  judgment  for  $000  held  not  excessive. — El 
Paso  Electric  Ry.  Co.  v.  Sierra  (Tex.  Civ, 
App.)  986. 

•A  verdict  in  a  personal  injury  action  held 
not  excessive. — Citizens'  Ry.  Co.  v.  Griffin 
(Tex.  Civ.  App.)  999. 

•Courts  do  not  ordinarily  interfere  with  the 
verdict  of  a  jury  on  the  ground  that  it  is  ex- 
cessive, unless  the  amount  recovered  is  so  great 
as  to  indicate  passion  and  prejudice  or  other 
improper  influence. — Citizens'  Ry.  Co.  v.  Griffin 
(Tex.  Civ.  App.)  099. 

I    3.    PleadlmK,  cTldenoe,  and  assessment. 

In  an  action  for  breach  of  a  cropping  con- 
tract, the  burden  was  on  plaintiff  to  prove  his 
damages. — Somers  v.  Musolf  (Ark.)  1173. 

Submitting  to  jury  in  a  personal  injury  case 
as  an  element  of  plaintiff's  damages  "her  prob- 
able impairment  of  earning  capacity  in  the 
future"  held  error, -in  the  absence  of  evidence 
of  what  she  was  able  to  earn  before  the  ac- 
cident.— Davidson  v.  St.  Louis  Transit  Co. 
(Mo.)  583. 

An  instruction  in  a  personal  injury  action 
held  sufficient,  in  the  absence  of  a  request  to 
make  it  more  explicit. — HufEord  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1062. 

In  an  action'  for  personal  injuries,  evidence 
Acid  sufficiently  definite  to  show  loss  of  earning 
power  to  the  extent  indicated  by  it — Dallas 
Consol.  Electric  St.  Ry.  Co.  v.  Motwiller  (Tex.) 

918.  .    ^        ' 

•In  an  action  for  personal  injuries,  evidence 
held  sufficient  to  warrant  the  submission  to  the 
jury  of  the  question  of  the  impairment  of  plain- 
tiff's earning  capacity.— Dallas  Oinsol.  Electric 
St.  Ry.  t:o.  V.  Motwiller  (Tex.)  918. 

•Instruction  as  to  the  measure  of  damages  for 
injuries  to  the  person  held  not  objectionable  as 
being  ambiguous,  misleading,  or  permitting 
double  recovery.— Missouri,  K.  &  T.  By.  Co.  of 
Texas  v.  Hibbitts  (Tex.  Civ.  App.)  228. 

•A  charge  allowing  recovery  for  all  injuries 
shown  by  evidence  held  erroneous  where  some 
of    the    injuries,    shown    without   objection    by 


•Point  annotated.   See  syllabna. 
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evidence,  were  not  alleged  in  the  petition.— 
Suderman  &  Dolson  t.  Kriger  (Tex.  Civ.  App.) 
Jt73. 

•Statement  of  when  error  as  to  damaKes  may 
be  cured  by  remittitur. — Suderman  &  Dolson  v. 
Kriger  (Tex.  Civ.  App.)  373. 

•Petition  held  to  allege  both  reaoonable  value 
and  market  value. — Houston  &  T.  O.  R.  Co.  t. 
Tisdale  (Tex.  Civ.  App.)  413. 

*In  an  action  for  injuries,  allegations  of  dam- 
iiges  held  not  objectionable  as  too  vague,  in- 
dffinite,  and  uncertain,  for  failure  to  recite 
with  sufficient  particularity  the  nature  and  ex- 
tHDt  thereof. — CunniDgham  v.  Neal  (Tex.  Civ. 
-Vpp.)  4.'>5. 

*In  an  action  for  personal  injuries,  evidence 
as  to  what  plaintiff  earned  20  years  before  the 
accident,  where  it  is  shown  that  be  still  pos- 
sessed the  same  business  capacity  when  in- 
jured, is  admissible  to  prove  his  earning  capaci- 
ty at  the  time  of  the  injuries.— El  Paso  Klec- 
tric  Ry.  Co.  v.  Murphy  (Tex.  Civ.  App.)  489. 

*In  an  action  for  personal  injuries,  evidence 
of  profits  from  investments  of  business,  while 
not  admissible  to  prove  earnings,  is  admissible 
as  tending  to  show  possession  of  business  qual- 
ities.—El  Paso  Electric  Ry.  Ck).  v.  Murphy 
(Tex.  Civ.  App.)  489. 

In  an  action  by  a  mother  against  a  railroad 
for  mental  suffering  from  defendant's,  delay  in 
.shipping  her  the  dead  body  of  her  son,  plain- 
tiff's testimony  that  the  deceased  was  her  old- 
)'St  and  dearest  son  held  improperly  admitted; 
there  being  no  allegation  of  particular  affection, 
and  that  such  affection  was  communicated  to 
defendant  when  the  contract  of  shipment  was 
made.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Unton  (Tex.  Civ.  App.)  942. 

*A  general  allegation  of  damages  will  let  in 
evidence  of  such  damages  as  naturally  and 
necessarily  result  from  the  wrong  charged,  but, 
to  admit  proof  of  other  damages,  the  petition 
must  set  up  the  particular  effects  claimed  to 
have  followed  the  injury.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Linton  (Tex.  Civ.  App.) 
!t42. 

In  an  action  by  a  mother  against  a  railroad 
for  breach  of  contract  in  delaying  the  shipment 
to  her  of  the  dead  body  of  her  son.  plaintiff's 
evidence  of  injuries  to  her  heart  held  improper- 
ly admitted,  there  being  no  allegation  of  such 
injuries  in  the  petition.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Linton  (Tex.  Civ.  App.)  942. 

In  an  action  by  a  mother  against  a  railroad 
for  mental  suffering  caused  by  defendant's  de- 
lay in  shipping  her  the  dead  body  of  her  son, 
the  question  asked  plaintiff's  daughter  as  to 
whether  she  noticed  the  effect  the  failure  to 
ship  the  remains  of  her  brother  had  upon  the 
n<-ts  and  upon  the  mind  and  conduct  of  her 
mother  held  improper.— Missonri,  K.  &  T.  Ry. 
<  'o.  of  Texas  v.  Linton  (Tex.  Civ.  App.)  942. 

*In  an  action  for  injuries,  plaintiff  cannot 
recover  for  expenses  incurred,  but  not  paid, 
for  medical  services,  where  the  petition  only 
sets  up  a  claim  for  sums  expended.- Rl  Paso 
Electric  Ry.  Co.  v.  Sierra  (Tex.  Civ.  App.)  986. 

In  an  action  for  personal  injuries,  the  sub- 
mission of  the  iH.sue  of  permanent  injury  held 
proper.— Citizens'  Ry.  ('o.  v.  Griffin  (Tex.  Civ. 
App.)  9!)0. 

•One  hfld  not  entitled  to  recover  interest  on 
the  value  of  property  burned  where  his  plead- 
ings merely  seek  recovery  of  the  actual  value 
of  the  property. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Starks  (Tex.  Civ.  App.)  1003. 


'Point  Mimoiated.    See  ■7ll*lraa. 


DEAD  BODIES. 

See  "Cemeteries." 

Harmless  error  in  action  for  delay  in  shipment 
of  corpse,  see  "Appeal  and  Error,"  i  18. 

Pleading  damages  in  action  for  delay  in  ship- 
ment of  corpse,  see  "Damages,"  {  3. 

•A  mother  may  recover  from  a  carrier  for  its 
negligent  handling  of  the  corpse  of  her  child 
resulting  'in  injury  to  the  corpse. — Missouri,  K. 
&  T.  Ry.  of  Texas  v.  Hawkins  (Tex.  Civ.  App.) 
22L 

DEATH. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  {  1. 

Inconsistent  allegations  in  action  for,  see  "Plead- 
ing." 8  1. 

Liability  for  death  caused  by  electricity,  see 
"Electricity." 

Liability  for  death  caused  by  operation  of  rail- 
road^ see  "Railroads,"  H  8,  9. 

Liability  for  death  of  passenger,  see  "Carriers," 

i  5. 

LiabilitT  of  landlord  for  death  of  tenant,  see 

"Landlord  and  Tenant,"  §  4. 
Liability   of  master  for  death  of  servant,  see 

"Master  and  Servant,"  §S  6-0. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  §  1. 
Opinion  evidence  in  action  for,  see  "Evidence," 

8  10. 
Res  gestae  in  action  for,  see  "Evidence,"  {  S. 
Right  to  appeal  in  action  for,  see  "Appeal  and 

Error,"  f  4. 

{    1.    Aotioaa  for  oansliic  death. 

Breach  of  an  agreement  by  a  landlord  to  re- 
pair, resulting  in  a  tenant's  death,  held  not  to 
r've  an  action  for  tort  within  Rev.  St.  1899, 
28G5  (Ann.  St.  1906,  p.  1644),  giving  a  right 
of  action  for  death  due  to  wrongful  act.— Glenn 
V.  Hill  (Mo.)  27. 

Prior  to  Act  April  13.  1005.  p.  136,  amending 
Rev.  St.  1889,  c.  17,  §  28««  (Ann.  St.  1006,  p. 
1637),  so  as  to  authorize  a  recovery  for  the 
death  of  an  employ^,  servant,  or  agent  of  a 
railroad  company,  etc.,  caused  by  a  fellow  serv- 
ant's negligence,  there  was  no  statute  in  force 
allowing  a  recovery  for  a  death  so  occasioned. — 
Strottman  v.  St.  Louis,  I.  M.  &  S.  Ry.  Go. 
(Mo.)  709. 

•Rev.  St.  1809,  §§  2864,  2865  (Ann.  St.  1906. 
pp.  1637-1644),  providing  a  remedy  for  a  death 
by  negligent  act  and  the  fellow  servant  act  of 
1897  (Laws  1807,  p.  96),  are  in  derogation  of 
tlie  common  law,  and  must  be  strictly  con- 
strued.—Strottman  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  (Mo.)  760. 

The  petition  and  the  instructions  in  an  ac- 
tion for  negligent  death  held  to  predicate  a 
recovery  on  the  right  of  action  given  by  Rev. 
St.  1899,  i  2SM  (Ann.  St.  lfH)6,  p.  163f),  ren- 
dering an  instruction  permitting  a  verdict  not 
exceeding  $5,000  erroneous. — King  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.  App.)  8i)0. 

A  railroad  in  an  action  against  it  for  negli- 
gent death  held  not  to  waive  its  objection  that 
a  recovery  was  allowed  under  Rev.  St.  1899,  I 
2865  (Ann.  St.  lOtMl,  p.  1644).  instead  of  un- 
der section  2864  (page  1637). — King  v.  St.  Louis 
&  S.  P.  R.  Co.  (Mo.  App.)  850. 

In  an  action  by  an  administrator  for  the  neg- 
ligent death  of  his  intestate,  the  failure  of  de- 
fendant to  demur  to  the  petition  held  not  a 
waiver  of  his  right  to  assert  that  the  adminis- 
trator cannot  maintain  the  action. — Crohn  v. 
Kansas  City  Home  Telephone  Co.  (Mo.  App.) 

•At  common  law  an  administrator  cannot  re- 
cover for  the  negligent  death  of  his  intestate. — 
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Crohn  t.  Kansas  Clt7  Home  Telephone  Co. 
(Mo.  App.)  1068. 

Rev.  St.  1899,  {  2864  (Ann.  St  1908,  p.  1637), 
MtM  to  give  an  action  for  death  caused  by  neg- 
llgenoe  in  the  operation  of  trains,  cars,  or  oth- 
er public  conreyancea. — Crohn  v.  Kansas  City 
Home  Telephone  Ca  (Mo.  App.)  1068. 

Rer.  St  1899,  ^i  2865,  2866  (Ann.  St  1906, 
pp.  1644-1046),  when  considered  in  connection 
with  Laws  1907,  p.  252,  held  not  to  authorize 
an  action  by  an  administrator  for  the  negli^nt 
death  of  his  intestate,  notwithstanding  sections 
2864,  as  amended  by  Laws  1905,  p.  136  (Ann. 
St  1906,  p.  IKT).  — Crohn  v.  Kansas  City 
Home  Telephone  Co.  (Mo.  App.)  1008. 

*A  verdict  for  $16,000  for  the  death  of  a  lo- 
comotive fireman  held  not  excessive. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  McDuffey  (Tex. 
Civ.  App.)  1104. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Compositions  with  Creditors";  "Fraudulent 
Conveyances." 


DECEDENTS. 


"Ex- 


Bstates,  see  "Descent  and  Distribution' 

ecutors  and  Administrators." 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  "Witnesses,"  {  2. 


DECEIT. 


See  "Fraud." 


DECLARATION. 

In  pleading,  see  "Pleading,"  {  2. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence."  {  & 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  12. 

DEDICATION. 

{    1.  Nature  aad  reavlsltoa. 

Kirby's  Dig.  i  5531,  providing  that  dedicated 
streets  and  alleys  shall  not  be  deemed  public 
streets  and  alleys,  unless  the  dedication  be  ac- 
cepted and  confirmed  by  the  city  council,  does 
not  apply  to  inconiorated  towns.— City  of  Stutt- 
gart V.  John  (Ark.)  541. 

*Where  lots  have  been  sold  with  reference  to 
a  plat,  no  formal  acceptance  by  the  city  or  town 
is  necessary  to  create  a  dedication  of  the  streets 
and  alleys.— City  of  Stuttgart  v.  John  (Ark.) 
541. 

Where  an  agreement  between  property  own- 
ers that  no  streets  and  alleys  should  be  opened 
through  a  city  addition  unless  the  parties 
through  whose  projierty  the  particular  street  or 
alley  ran  should  consent  thereto  was  superseded 
by  a  dedication,  it  could  not  be  used  to  frus- 
trate such  consummated  dedication. — City  of 
Stuttgart  v.  John  (Ark.)  541. 

'The  laying  out  of  a  town  or  an  addition  and 
the  platting  thereof  into  blocks  and  lots  and  the 
sale  of  lots  by  reference  to  the  plat  held  an  ir- 
revocable dedication  of  the  streets  and  alleys  to 
public  use.— City  of  Stuttgart  v.  John  (Ark.) 
541. 

*The  presumption  of  a  dedication  of  a  road 
to  the  public  arising  from  public  use  thereof  is 


overcome  by  evidence  that  such  use  has  not 
t>een  uninterrupted,  or  that  it  has  been  merely 
permissive.— tiouisville  &  L  R.  Co.  t.  Bailey 
(Ky.)  336. 

*A  dedication  of  streets  to  be  effectual  most 
be  accepted  by  the  municipality. — City  of  La- 
tonia  V.  Latonia  Agricultural  Asa'n  (Ky.)  356. 

•Dedication  of  a  street  though  not  formally 
accepted,  htid  irrevocable. — Martines  t.  City  of 
Dallas  (Tex.  Civ.  App.)  287. 

'Under  the  facts  held  there  was  a  dedicatioa 
of  a  street— Martinez  v.  Citj  of  Dallas  (Tex. 
Civ.  App.)  287. 

f   2.     Oporatloii  aad  eSeot. 

*A  dedication,  though  containing  a  defective 
acknowledgment,  held  effective  as  aj^inst  a  sub- 
sequent purchaser  with  notice.— City  cl  Stutt- 
gart y.  John  (Ark.)  641. 


DEEDS. 

Admissions  by  grantor,  see  "Evidence,"  {  5. 
By  or  to  guardian,  see  "Guardian  and  Ward," 

{  1- 

By  or  to  infants,  see  "Infants,"  {  1. 

Cancellation,  see  "Ciancellation  of  Instruments." 

Covenants  in  deeds,  see  "(Covenants." 

In  fraud  of  creditors,  see  "Fraudulent  CJonvey- 
ances." 

Of  community  property,  see  "Husband  and 
Wife,"  I  2. 

Of  homestead,  see  "Homestead,"  |  2. 

Of  trust,  see  "Mortgages." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  9. 

Reformation,  see  "Reformation  of  Instruments." 

Reservation  in  deed  of  right  of  way,  see  "Ease- 
ments," I  1. 

Validity  of  deed  pendente  lite,  see  "Lis  Fen- 
dens." 

{    1.    Reonlsltes  aad  validity. 

Under  Rev.  St  1899,  S|  924,  926  (Ann.  St 
1906,  pp.  846,  847),  a  deed  held,  to  take  effect  by 
delivery;  the  record  of  a  deed  not  creating,  but 
merely  imparting,  notice  of  the  title.— Hiler  v. 
Cox  (Mo.)  679. 

'Title  held  not  to  revert  to  the  grantor  on 
failure  to  perform  certain  covenants  constitut- 
ing a  part  of  the  consideration  for  a  deed. — 
Elliott  V.  Eniiott  (Tex.  Civ.  App.)  215. 

In  an  action  for  the  cancellation  of  a  deed, 
evidence  held  insufficient  to  raise  the  issue  of 
fraud  and  mistake  in  the  execution  thereof.— 
Elliott  V.  Elliott  (Tex.  Civ.  App.)  215. 

I  2.    Oonatmotloa  aad  operatloa. 

*A  deed  held  to  convey  a  life  estate  to  the 

Surchaser's  wife  with  remainder  to  their  chil- 
ren,    including    after-bom    children. — Bowe    v. 
Richmond  (Ky.)  359. 

Where  the  caption  of  a  deed  does  not  confiict 
with  other  parts  thereof,  it  should  be  considered 
in  determining  what  persons  are  included  in  the 
term  "party  of  the  second  part"  used  in  the 
granting  clause  and  In  the  habendum. — Bowe  v. 
Richmond  (Ky.)  359. 

'Rule  for  construing  deeds  stated. — Bowe  v. 
Richmond  (Ky.)  359. 

Facts  considered,  and  hel<f  to  show  that  a  ti- 
tle bond  was  merged  in  a  deed  thereafter  given 
to  the  purchaser,  and  that  the  purchaser  could 
not  hold  the  land  and  refuse  to  pay  for  it  by  rea- 
son of  the  recitals  in  the  title  bond. — Fuson  v. 
Chestnut  (Ky.)  1192. 

Under  Rev.  St  1805,  art  626,  a  conveyance 
of  the  fee  bv  a  tenant  for  life  or  years  heM  ts 
transfer  only  his  own  interest. — Kennedy  v. 
Pearson  (Tex.  Civ.  App.)  280. 
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f   3.    PleadlnK  and  evidenee. 

*In  an  action  for  partition  of  land,  evidence 
held  to  warrant  findings  tliat  one  of  defendants 
was  at  the  time  of  executing  deeds  to  plaintiff 
of  unsound  mind,  and  that  the  execution  of  the 
deeds  was  procured  by  the  exercise  of  undue 
influence  by  plaintiff.— Lindly  ▼.  Lindly  (Tex. 
Cir.  App.)  467. 

DE  FACTO  CORPORATIONS. 

See  "Corporations,"  %  2. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

Id  shipment,  see  "Carriers,"  |  2. 

In  shipment  of  livestock,  see  "Carriers."  {  3. 

DELIVERY. 

Of  deed,  see  "Deeds,"  $  1. 

Of  goods  sold,  see  "Sales,"  {  4. 

Of  property  taken  in  replevin,  see  "Replevin," 

i  1. 
Of  telegram,  see  "Telegraphs  and  Telephones," 

8  2. 

DEMURRER. 

In  pleading,  see  "Pleading,"  f  4, 

DENIALS. 

In  pleading,  see  "Pleading,"  J  3. 


DEPOSITARIES. 

control  designation 
inds,  see  "Prohibltioi 

DEPOSITIONS. 


Prohibition  to  control  designation  of  depositary 
of  county  funds,  see  "Prohibition,"  {  1. 


See  "Witneases." 

DESCENT  AND  DISTRIBUTION. 

See  "Execntors  and  Administrators";    "Home- 
stead," 13;   "WUls." 

I   1.    Nature  and  eonrse  la  ceaeraL 

*A  remainderman's  interest  having  vested  be- 
fore she  died,  upon  her  death,  it  descended  to 
her  only  child  and  heir  at  law.— Bowe  v.  Rich- 
mond (Ky.)  3u9. 


DESCRIPTION. 

satees  in  will, 
eyed,  see  "Boui 

DETINUE. 


Of  devisees  or  legatees  in  will,  see  "Will?,"  {  1. 
Of  property  conveyed,  see  "Boundaries,"  {  1. 


See  "Replevin." 


See  "Wills." 


DEVISES. 


DILATORY  PLEAS. 

See  "Pleading,"  g  3. 


DILIGENCE. 

In  procuring  evidence  affecting  right  to  continu- 
ance, see  "Continuance" ;  "Criminal  Law," 
I  17. 

DIRECTING  VERDICT. 

In  dvil  actions,  see  "Trial,"  {  5. 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  S  1. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

Of  jury  pending  trial,  see  "Jury,"  J  8. 
From  indebtedneii,  ohligation.  or  liaiility. 


See    "Accord    and    Satisfaction" 


"Bills    and 


Notes,"  {  5 ;    "Compositions  with  Creditors" 
"Compromise    and    Settlement";     "Release. 
Liability  as  surety,  see  "Principal  and  Surety," 
<8. 

DISCRETION  OF  COURT. 

Change  of  venue  in  criminal  prosecution,  see 
"Criminal  Law,"  i  8. 

EHimination  of  parties,  see  "Parties,"  g  1. 

Examination  6f  witnesses,  see  "Witnesses,"  |  3. 

Granting  or  refusing  continuance,  see  "Continu- 
ance." 

Granting  or  refusing  mandamus,  see  "Manda- 
mus," {  1. 

Granting  or  refusing  prohibition,  see  "Prohibi- 
tion," §1. 

Reception  of  evidence,  see  "Trial,"  g  3. 

Review  in  civil  actions,  see  "Appeal  and  Error," 
g  15. 

Review  in  criminal  prosecutions,  see  "Criminal 
Law,"  g  33. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  g  6. 
Dismissal  of  appeal  or  writ  of  error,  see  "Crim- 
inal Lew,"  g  30. 

DISORDERLY  CONDUCT. 

See  "Breach  of  the  Peace." 

DISORDERLY  HOUSE. 

Presumptions  on  appeal  in  prosecution  for  keep- 
ing, see  "Criminal  Law,"  g  32. 
Repeal  of  statutes,  see  "Statutes,"  g  5. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

•The  character  of  a  house  as  a  disorderly 
house  may  be  established  bjr  common  repute, 
but  the  proof  must  directly  implicate  the  i>er- 
tion  charged  with  keeping  it,  in  order  to  convict. 
— Macbem  v.  State  (Tex.  Cr.  App.)  12B 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  g  2. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  g  2. 
Of  municipal  corporation,  see  "Municipal  Corpo- 
rations," g  1. 


*PoiBt  annotated.   See  syllalnM. 


Digitized  by 


Google 


1238 


109  SOUTHWESTERN  REPORTEa 


DISTRIBUTION. 

Of  pRtate  of  decedent,  gee  "Descent  and  Distri- 
bution." 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Argument  and  conduct  in  criminal  proeecutions, 

see  "Criminal  Law,"  {  21. 
Harmless  erroi:  in  areument  and  conduct  of,  see 

"Criminal  Law,"  |  35. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Courts,"  {  6 ;   "Removal  of  Causes,"  {  2. 

DIVERSION. 

Of  waters,  see  "Waters  and  Water  Courses," 

dividend! 

On  corporate  stock,  see  "Corporations,"  |  3. 


I 


DIVORCE. 


i  1. 


Jurisdiction,   prooee  dings,   nnd   re- 
lief. 

A  judgment  partly  based  upon  an  agreement 
of  the  parties  which  contained  an  erroneous 
provision  might  be  corrected,  and  the  amount 
erroneously  paid  under  the  agreement  recovered. 
— Sebree  v.  Sebree  (Ky.)  311. 

i   2.    Alimony,   allcwanoea,   and   dlaposl- 
tion    of   property. 

•In  a  suit  by  a  wife  for  divorce,  evidence  hetd 
to  show  that  a  conveyance  by  the  husband  to 
his  brother  was  a  fraudulent  device  to  cheat  the 
wife  of  her  marital  rights,  authorizing  the  set- 
ting aside  of  the  conveyance. — May  v.  May  (Ky.) 
352. 

A  judgment  in  a  suit  for  divorce  awarding 
property  to  the  wife  for  life  with  remainder 
to  minor  children  held  not  binding  on  the  chil- 
dren.—Bittier  v.  Myers'  Guardian  (Ky.)  1181. 

Under  Ky.  St  1003.  f  2123,  a  judgment  in  a 
suit  for  divorce  held  not  to  divest  the  husband's 
title  to  real  estate. — Bittier  v.  Myers'  Guardian 
(Ky.)  1181. 

A  conveyance  by  a  husband  to  his  wife  in 
pursuance  of  a  consent  judgment  entered  at  a 
term  subsequent  to  the  rendition  of  a  judgment 
granting  the  wife  divorce  and  alimony  held  to 
vest  in  the  wife  an  estate  in  fee,  as  against  the 
objections  of  minor  children  of  the  parties. — 
Bittier  v.  Myers'  Guardian  (Ky.)  1181. 

•Property  and  income  of  a  wife  held  insuffi- 
cient to  exempt  the  husband,  in  a  suit  by  the 
wife  for  divorce,  from  liabilit.v  for  alimony  pen- 
dente lite  and  counsel  fees. — Coen  v.  Coen  (Mo. 
App.)  1083. 


DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  S  1. 

DOCUMENTS. 

As  evidence  In  civil  actions,  see  "Evidence,"  f  8. 


DRAMSHOP. 

See  "Intoxicating  Liquors,"  §  3. 


DRUGGISTS. 

Sale  of  Ii<|uor  on  prescription  in  violation  of  lo- 
cal option  law,  see  "Intoxicating  Liquors." 
iS  4.  6. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa- 
tion," i  5. 

EASEMENTS. 

Public   easements,    see    "Dedication"; 
ways." 


"High- 


f   1.   Extent  of  rifht,  n*e,  and  obstmc- 
tlon. 

•Reservation  in  a  deed  of  the  right  of  pa-w- 
way  construed.— Bunch  v.  Wheeler  (Mo.)  6.j4 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

{   1.    Rlfht  of  action  and  defenses. 

Where,  m  ejectment,  complainant  relied  on  a 
senior  grant  within  Shannon's  Code,  {  .S7»>6,  de- 
fendant held  not  entitled  to  avail  himself  of  a 
junior  grant.— Stockard  v.  McGary  (Tenn.)  507. 

I   2.    Pleadinc  and  evldenee. 

•In  ejectment  by  a  city  to  recover  land  allegwl 
to  be  a  part  of  a  street,  evidence  held  to  author- 
ize a  finding  that  the  premises  did  not  form  a 
part  of  the  street,  but  belonged  to  defendant.— 
City  of  Covington  v.  Begenthal  (Ky.)  341. 

i  3.     Damages,   mesne   profits,   improTe- 
menta,  and  taxes. 

Rev.  St.  1899,  S!  3076,  3078,  found  in  chapter 
24,  entitled  "Ejectment"  (Ann.  St.  1906.  p. 
1768),  held  to  authorize  the  court  on  finding 
that  the  value  of  the  land  aside  from  the  im- 
provements exceeds  the  value  of  the  improve- 
ments to  fix  the  time  for  the  payment  of  the 
value  of  the  improvements.— Pool  v.  Slicer  (Mo. 
App.)  829. 

ELECTION. 

Of  sureties  to  claim  discharge,  see  "Principal 

and  Surety,"  {  3. 
Between  counts  in  indictment,  see  "Indictment 

and  Information,"  §  5. 

ELECTIONS. 

Local  option  election,  see  "Intoxicating  Liq- 
uors," §8  2,  5. 

To  determine  location  of  county  seat,  see  "Coun- 
ties," §  1. 


f   1. 


Nominations 
tions. 


and     primary     elec- 


Act  March  13,  1901  (Laws  1001,  p.  149  [Ann. 
St.  1906,  §§  7162-1-7162-26]),  providing  for  a 
primary  election  in  cities  having  300,000  inhnb- 
itants.  is  valid.— State  ex  rel.  Guiou  v.  Sliles 
(Mo.)  .595;  State  ex  rel.  Clooney  v.  Same  (.Mo.) 
613 ;  State  ex  rel.  Flynn  v.  Same,  Id. :  State 
ex  rel.  Bilhartz  v.  Same,  Id. ;  State  ex  rel. 
Ward  V.  Same  (Mo.)  614 ;  State  ex  rel.  Mulvi- 
hill  V.  Same,  Id. 

A  member  of  a  general  committee  of  a  politionl 
party  elected  at  a  primary  election  held  under 
Act  March  13.  1901  (I^ws  1901.  p.  149  [Ann. 
St.  1906,  S§  7162-1-7162-26]),  held  not  subject 
to  removal  by  the  committee  for  his  violation  of 
a  rule  of  the  committee.— State  ex  rel.  (iuion  v. 
Miles  (Mo.)  595 :  State  ex  rel.  Clooney  v.  Same 
(Mo.)  613^  State  ex  rel.  Flynn  v.  Same.  Id.; 
I  State  ex  rel.  Bilhartz  v.  Same,  Id. ;  State  ex  rel 
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Ward  V.  Same  (Mo.)  614;  State  ex  rel.  Mulvi- 
hill  V.  Same,  Id. 

i   2.    Contosta. 

A  suit  under  the  statute  to  contest  a  local  op- 
tion election  is  a  special  proceeding,  and  the 
courts  aie  limited  in  their  investigation  to  such 
subjects  as  are  specified  in  the  statute. — Cofield 
V.  Britton  (Tex.  Civ.  App.)  493. 

(  3.    Violations  of  oleatleii  law*. 

Sess.  Acts  1903,  p.  159  (Ann.  St.  1906,  { 
2120k),  relating  to  attempts  to  vote  illegally, 
held  complete  within  itself,  and  not  to  be  con- 
trolled by  Rev.  St.  1899,  §  2.S60  (Ann.  St.  1906, 
p.  1453),  relating  to  attempts  to  commit  offens- 
es.—State  v.  Fielder  (Mo.)  580. 

*ODe  who  had  not  procured  a  ballot  and  had 
none  in  his  possession  held  not  liable  for  "of- 
fering and  attempting"  to  cast  a  ballot  illegally. 
—State  v.  Fielder  (Mo.)  580. 

In  a  prosecution  under  Sess.  Laws  1903,  p. 
139  (Ann.  St.  1906,  g  2120k),  the  mere  fact  that 
the  indictment  alleges  that  the  person  imperson- 
ated by  defendant  was  then  living  did  not  make 
it  material  or  necessary  to  be  proven. — State  v. 
Fielder  (Mo.)  580. 

•Under  Sess.  Acts  1903,  p.  159  (Ann.  St.  1906, 

5  2120),  relating  to  fraudulent  attempts  to  vote, 
held,  that  an  indictment  need  not  allege  that  the 
one  impersonated  by  defendant  was  at  the  time 
a  voter.— State  v.  Fielder  (Mo.)  580. 

The  registration  book  showing  that  one  regis- 
tered as  a  voter,  it  will  be  presumed  that  he  was 
still  alive  at  the  time  of  tne  election. — State  v. 
Fielder  (Mo.)  580. 

ELECTRICITY. 

Defendant  electric  company  held  not  negli- 
gent, prior  to  a  storm,  in  .the  construction  and 
maintenance  of  its  electric  light  line  above  a 
telephone  line. — Brown  v.  Consolidated  Light, 
Power  &  Ice  Co.  (Mo.  App.)  1032. 

*An  electric  company  held  negligent  in  fail- 
ing to  make  a  proper  inspection  of  its  lines 
during  an  electric  storm  between  8:30  p.  m. 
and  5  a.  m.  which  was  the  cause  of  intestate's 
death  by  coming  in  contact  with  a  charged 
wire. — Brown  v.  Consolidated  Light,  Power  & 
Ice  Co.  (Mo.  App.)  1032. 

Defendant  electric  company  held  entitled  to  a 
reasonable  time  to  discover  and  locate  a  break 
in  its  line,  and  to  a  further  reasonable  time 
while  employing  the  greatest  diligence  to  re- 
capture and  render  innocuous  the  truant  car- 
rent. — Brown  v.  Consolidated  Light,  Power  & 
Ice  Co.  (Mo.  App.)  1032. 

An  electric  company  held  authorized  to  re- 
move a  telephone  wire  belonging  to  another, 
which  was  hanging  dangerously  near  to  the 
sidewalk  and  was  charged  with  a  heavy  current 
of  electricity  from  the  wires  of  the  electric  com- 
pany.— Brown    v.    Consolidated    Light,    Power 

6  Ice  Co.  (Mo.  App.)  1032. 

Proof  that  plaintiff's  husband  was  killed  by 
a  shock  of  electricity  communicated  by  defend- 
ant's wire  to  that  which  the  husband  encoun- 
tered held  sufficient  to  require  defendant  to 
establish  freedom  from  negligence  under  the 
doctrine  res  ipsa  loquitur. — Brown  v.  Consoli- 
dated Light,  Power  &  Ice  Co.  (Mo.  App.)  1032. 

Evidence  held  to  warrant  a  finding  that  a 
telephone  wire,  from  which  plaintiff's  husband 
received  a  fatal  shock,  was  charged  from  de- 
fendant's defective  electric  light  wire. — Brown 
V.  Consolidated  Light,  Power  &  Ice  Co.  (Mo. 
App.)   1032. 

In  an  action  for  death  of  plaintifTs  husband 
for   coming   in   contact    with    a    charged    wire 


hanging  over  the  sidewalk,  an  instruction  re- 
quested by  defendant  held  erroneous  as  with- 
drawing from  the  jury  an  act  of  negligence 
supported  by  the  evidence. — Brown  v.  Consoli- 
.  dated  Light,  Power  &  Ice  Co.  (Mo.  App.)  1032. 

In  an_  action  for  death  of  a  pedestrian  by 
coming  in  contact  with  a  charged  electric  wire, 
a  petition  held  to  sufficiently  allege  negligence 
in  defendant's  failure  to  test  its  fines  between 
8:30  o'clock  on  the  preceding  evening  and  the 
time  of  the  accident.— Brown  v.  Consolidated 
Light.  Power  &  Ice  Co.  (Mo.  App.)  1032. 

Evidence  leaving  cause  of  death  to  conjecture 
held  insufficient  to  authorize  finding  that  it  was 
caused  by  negligence  of  an  electric  company  in 
leaving  its  wire  unguarded. — B.verly  v.  Conso- 
lidated Light,  Power  &  Ice  Co.  (Mo.  App.)  1005. 

•Statement  of  duty  of  electric  company  to 
guard  its  wires  carrying  electricity. — Byerly  v. 
Consolidated  Light,  Power  &  Ice  Co.  (Mo. 
App.)  1065. 

An  electric  company  held  liable  for  death  to 
which  its  negligence  in  not  guarding  its  wires 
contributed,  though  the  negligence  of  deceased's 
employer  in  not  furnishing  a  safe  place  to  work 
concurred  in  the  resnit.— Bverly  v.  Consolidated 
Light,  Power  &  Ice  Co.  (Mo.  App.)  1063. 

EMBEZZLEMENT. 

« 

•In  a  prosecution  against  the  treasurer  of  a 
trade  organization  for  embezzling  its  funds,  evi- 
dence held  sufficient  to  support  a  verdict  of 
guilty.— State  v.  Skinner  (Mo.)  38. 

•An  information  under  Rev.  St.  1899.  J  1918 
(Ann.  St.  1906,  p.  1308),  held  to  sufficiently 
aver  ownership  of  the  property  embezzled.— 
State  V.  Skinner  (Mo.)  38. 

•An  allegation  that  the  money  was  converted 
by  defendant  to  his  own  use  without  the  con- 
sent of  the  owners,  and  with  the  intent  to  de- 
prive the  owners  of  the  use  of  the  money  per- 
manently, held  not  essential  to  the  validitv  of 
an  information,  under  Rev.  St.  1899.  $  1918 
(Ann.  St.  10(X?,  p.  1308),  against  the  treasurer 
of  a  labor  organization  for  embezzling  its  fund^. 
—State  V.  Skinner  (Mo.)  38. 

In  a  prosecution  against  the  treasurer  of  a 
trade  organization  for  embezzling  its  funds,  de- 
fendant's contention  that  the  prosecution  could 
not  be  maintained  because  of  the  illegality  of 
the  organization  held  without  merit. — State  v. 
Skinner  (Mo.)  38. 

•Defendant  held  to  have  received  money  by 
virtue  of  his  agency  or  employment  within  Pen. 
Code.  art.  938.  defining  embezzlement.— Smitli 
V.  State  (Tex.  Cr.  App.)  118. 

EMINENT  DOMAIN. 

Admissions  as  evidence  in  condemnation  pro- 
ceedings, see  "Evidence,"  §  5. 

Cross-examination  of  witnpsse.s  in  condemna- 
tion proceedings,  see  "Witnesses."  §  3. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations. '  §  6. 

Scope  of  corporate  power  in  exercise  of,  see 
"Corporations,"  §  6. 

i    1.    Nature,   extent,   anti   delegation    of 
po-wer. 

Ky.  St.  1903,  i  3766a.  giving  to  owners  of  gas 
wells  the  right  of  eminent  domain  for  the  pur- 
pose of  piping  their  'products  to  market,  is  con- 
stitutional.— Calor  Oil  &  Gas  Co.  v.  Franzell 
(Ky.)  328;  Kentucky  Heating  Co.  v.  Calor  Oil 
&  Gas  Co.,  Id. 

In  condemnation  proceedings  by  a  gas  com- 
pany to  secure  a  right  of  way  to  a  city  in  which 


•Point  annotatod.    See  sjrllabna. 
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the  gas  is  to  be  sold,  it  is  immaterial  that 
plaintiff  bad  not  secured  a  frandiise  in  th€  city, 
or  that  it  sold  all  its  gas  to  another  company. — 
Calor  Oil  &  Gas  Co.  t.  Franzell  (KyO  328; 
Kentucky  Heating  Co.  T.  Calor  Oil  &  Gas  Co.^ 
Id. 

*nnder  Ey.  St.  1903,  {  842a  (Act  Ifarch  11, 

1902,  p.  89,  c.  13),  giving  electric  railroad  com- 
panies the  same  rights  as  other  railroad  com- 
panies, and  section  835  et  seq.,  authorizing  the 
condemnation  of  lands  by  railroad  companies,  a 
certain  intemrban  railroad  company  held  to 
have  the  right  of  eminent  domain  and  the  term 
"railroad,"  as  used  in  Ky.  St  1903,  §  835,  to 
mean  the  same  as  "railway." — Devon  v.  Cincin- 
nati, O.  &  E.  Ry.  Co.  (Ky.)  361. 

The  fact  that  an  internrlian  railway  company 
had  not  constructed  the  entire  10  miles  of  rail- 
way authorized  by  its  charter  held  not  to  af- 
fect its  right  of  eminent  domain  under  Ky.  St. 

1903,  iS  8l2a,  836,  et  seq.— Devon  t.  Cincinnati, 
C.  4  Bl  Ry.  Co.  (Ky.)  361. 

While  under  Rev.  St  1895,  art.  4425,  a  rail- 
road in  laying  out  its  road  is  restricted  to  a 
right  of  way  200  feet  in  width,  such  restriction 
does  not,  under  the  express  provisions  of  Oen. 
Laws  1901,  p.  46,  c.  36  (article  4445,  Sayles' 
Ann.  Civ.  St  Supp.  1904),  appl;^  to  land  sought 
to  be  condemned  for  depot  facilities,  switches, 
spur  tracks,  and  freight  yards  necessary  for  the 
operation  of  the  road. — Heney  t.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  402. 

§   2.    Gompensatloa. 

The  lessee  of  an  exclusive  right  of  way  across 
lands  of  another  held  not  entitled  to  compensa- 
tion on  condemnation  by  a  third  party  of  a 
similar  right  of  way  across  the  same  land. — 
Calor  Oil  &  Gas  Co.  v.  Franzell  (Ky.)  328; 
Kentucky  Heating  Co.  v.  Calor  Oil  &  Gas  Co., 
Id. 

An  award  in  condemnation  proceedings  held 
excessive. — Calor  Oil  *  Gas  Co,  v.  Franzell 
(Ky.)  328;  Kentucky  Heating  Co.  v.  Calor  Oil 
&  Gas  Co..  Id. 

'Where  plaintiff  seeks  to  lay  a  pipe  line  along 
the  right  of  way  of  a  railroad  across  defendant's 
land,  the  measure  of  damages  is  the  fair  mar* 
ket  value  of  the  land,  and  not  its  value  to  the 
petitioner. — Calor  Oil  &  Gas  Co.  v.  Franzell 
(Ky.)  328 ;  Kentucky  Heating  Co.  v.  Calor  OU 
&  Gas  Co.,  Id. 

'Market  value  defined.— Calor  Oil  &  Gas  Co. 
V.  Franzell  (Ky.)  828;  Kentucky  Heating  Co. 
v.  Calor  Oil  &  Gas  Co.,  Id. 

A  landowner  who  has  leased  an  exclusive  right 
of  way  for  a  pipe  line  across  his  land  held  not 
entitled  to  compensation  in  condemnation  pro- 
ceedings of  a  right  of  way  for  another  line  for 
loss  of  rent  because  of  the  abandonment  by  the 
lessee  of  his  right— Calor  Oil  &  Gas  Co.  v. 
Franzell  (Ky.)  828;  Kentucky  Heating  Co.  v. 
Calor  OU  &  Gas  Co.,  Id. 

•Rev.  St  1899,  f  1268  (Ann.  St.  1906,  p. 
1040),  in  so  far  as  it  authorizes  prosecution  of 
exceptions  to  the  award  of  commissioners  in 
coademnation  proceedings  notwithstanding  pos- 
session taken  and  payment  of  the  award,  heii 
not  in  violation  of  Const,  art  2,  §  21  (Ann.  St 
1906,  p.  148).— St  Louis,  M.  &  8.  E.  R.  Co.  t. 
Moldenhauer  (Mo.  App.)  91. 

Where,  after  payment  and  acceptance  of  an 
award  in  condemnation  proceedings,  the  peti- 
tioner prosecuted  exceptions  and  obtained  a  ver- 
dict allowing  the  landowner  an  amount  less 
than  the  award,  the  petitioner  was  entitled  to 
judgment  against  the  landowner  for  the  excess. 
—St.  Louis.  M.  &  S.  a  R.  Co.  v.  Moldenhauer 
(Mo.  App.)  91. 

♦A  claim  for  compensation  for  property  taken 
for  public  use  held  not  to  pass  to  the  vendee  of 


the  owner,  in  the  absence  of  an  express  cove- 
nant.— Turner  v.  Missouri  Pac  Ry.  Co.  (Mo. 
App.)  101. 

*A  purchaser  at  a  partition  sale  held  not  to 
acquire  a  right  of  action  which  had  accrued  «m 
account  of  tne  appropriation  of  a  strip  of  land 
for  railroad  purposes.— Turner  v,  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  101. 

'Where  a  railroad  company  occupied  a  right 
of  way  under  a  deed  from  the  life  tenant  held, 
that  the  remaindermen  could  have  but  one  re- 
covery for  value  of  the  land  taken  and  damages 
to  the  remainder  of  the  tract.— Turner  v.  Mis- 
souri Pac.  Ry.  Ca  (Mo.  App.)  101. 

I   3.   Prooeedlxisa  to   take   property  aad 
assess  compenaatlon. 

On  appeal  by  petitioner  in  condemnation  pro- 
ceedings fi:om  J:ne  county  court  to  the  drcoit 
court,  the  circuit  court  has  power  to  determine 
the  amount  of  damages  under  Ky.  St  1903,  | 
839,  providing  that  such  appeals  shall  be  tried 
de  novo.— Calor  Oil  &  Gas  Co.  v.  Franzell  (Ky.) 
328 ;  Kentucky  Heating  Co.  v.  Calor  Oil  &  6a» 
Co.,  Id. 

The  question  as  to  the  effect  on  one  defendant 
gas  company  of  the  plaintiff  piping  its  gas  to  a 
city  wherein  defendant  was  doing  Dusiness  can- 
not be  considered  in  a  condemnation  proceed- 
ing by  plaintiff,  another  gas  company,  of  a 
right  of  way  across  land  leased  to  defendant 
gas  company  by  the  others.— Calor  Oil  &  Gas 
Co.  V.  EVanzell  (Ky.)  328;  Kentucky  Heating 
Co.  V.  Calor  Oil  <&  Gas  Co.,  Id. 

'Failure  to  require  uniform  use  of  the  term 
"market  value"  and  permitting  the  use  of  tiie 
word  "value"  alone  m  the  questions  and  an- 
swers on  an  examination  of  witnesses  in  con- 
demnation proceedings  held  not  error. — Devon 
V.  Cincinnati,  C.  &  B.  Ry.  Co.  (Ky.)  361. 

In  proceedings  by  a  railroad  to  condemn  part 
of  defendant's  lot,  the  refusal  of  an  instruction 
as  to  the  method  of  determining  damages  held 
not  error.— Hengy  v.  Missouri,  K.  <&  T.  Ry.  Co. 
of  Texas  (Tex.  Civ.  App.)  402. 

In  proceedings  by  a  railroad  to  condemn  land, 
certain  evidence  as  to  value  held  admissible. — 
Hengy  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Oiv.  Aftp.)  402. 

{   4.    Remedies   of    owmers   o£   property. 

Where,  after  the  taking  of  certain  land  for 
railroad  purposes,  the  remainder  of  the  tract 
was  conveyed  to  B.  and  others,  and  B.  and  the 
original  grantors  joined  in  a  suit  for  damages, 
they  were  entitled  to  recover,  not  only  the  value 
of  the  land  taken,  but  damages  to  the  remainder 
of  the  tract.- Brown  y.  St  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  70. 

'A  cause  of  action  for  property  taken  for  a 
railroad  right  of  way  held  not  grounded  in  tres- 
pass.—Turner  V.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)   101. 

'A  right  of  action  exists  in  favor  of  remain- 
dermen a^inst  a  railroad  company  continuing 
to  use  a  right  of  way  after  the  deatii  of  the  life 
tenant  from  whom  it  purchased.— Turner  v.  Mis- 
souri Pac  Ry.  Co.  (Mo.  App.)  101. 


EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," §  6. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 


'Point  annotated.   See  syllabiiB. 
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EQUALIZATION. 

Bqnaliiatlon  boards,  see  "Taxation."  {  2. 

EQUITABLE  ESTOPPEL 

See  "Betoppel,"  (  1. 

EQUITABLE  MORTGAGES. 

See  "Chattel  Mortgages,"  |  1. 

EQUITY. 

See  "Cancellation  of  Instramenta." 
Eqnitable  estoppel,  see  "Estoppel,"  f  1. 
Eanitable   mortgage,   see  "Chattel   Mortgages," 

Equitable  proceeding  as  beyond  probate  court's 

jnrisdiction,  see  "Courts,'"  8  4. 
Transfer  of  causes  from  eqnity  to  law  docket, 

see  "Trial,"  |  1. 

Pmrtiovtar  tubfeet*  of  equitable  fnritdiction  and 
equitahU  remediet. 

See  "Prandnlent  Conveyances";  "Injunction"; 
"Nuisance,"  1  1;  "I^rUtion,"  {  1;  "Re- 
ceivers"; "Reformation  of  Instmments" ; 
"Trusts." 

Publication  of  result  of  local  option  election,  see 
"Intoxicating  Liquors,"  {  2. 

Relief  against  judgment,  see  "Judgment,"  {  3. 

I   I.    Pleadlas. 

*£iaches  relied  on  as  an  estoppel  are  not  avail- 
able unless  pleaded.— Turner  v.  Edmonston  (Mo.) 
33. 

A  plea  in  equity  defined  as  to  its  nature  and 
office. — Meissner  v.  Standard  By.  Equipment 
Co.  (Mo.)  730. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCHEAT. 

Antbority  of  attorney  under  contract  with  state 
to  recover  escheated  land,  see  "Attorney  and 
Client,"  {  2. 

*In  an  action  to  recover  property  escheated 
to  the  state  the  burden  is  on  the  state  to  prove 
the  conditions  authorizing  such  escheat.— Com- 
monwealth V.  Louisville  Property  Co.  (Ky.) 
1183. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 
Of  courts,  see  "Courts,"  f  2. 
Of  highways,  see  "Highways,"  |  1. 
Of  railroads,  see  "Railroads,*'  g  3. 
Of  turnpikes  or  toll  roads,  see  "Turnpikes  and 
Toll  Roads,"  §  1. 

ESTATES. 

See  "Life  Estates";    "Remainders." 
Created  by  deed,  see  "l>pedR."  (  2. 
Created  by  will,  see  "Wills."  S  1. 
Decedents    estates,  see  "I>esopnt  and  Distribu- 
tion";   "Executors  and  AdmiDistrators." 
Bstatea  for  years,  see  "Landlord  and  Tenant." 

ESTOPPEL. 

By  judgment,  see  "Judgment,"  {$  5.  6. 
Of  tenant  to  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  {  2. 


To  allege  error,  see  "Appeal  and  Error,"  {  12. 

To  attack  partition  proceedings  after  accepting 
beneiits,   see   "Judgment,"   {   3. 

To  avoid  or  forfeit  insurance  policy,  see  "Insur- 
ance," {  5. 

To  disaffirm  deed  executed  in  minority,  see  "In- 
fants," {  1. 

To  set  aside  tax  sale,  see  "Taxation,"  II  3. 

To  show  that  fence  was  not  on  boundary  line, 
see  "Boundaries,"  g  2. 

To  take  api>eal,  see  "Appeal  and  Error,"  {  4. 

i   1,    Eqaltable  ••toppel. 

A  widow,  beneficiary,  and  creditor  held  estop- 
ped to  claim  any  rights  under  a  certain  order 
oy  acceptance  of  a  part  of  the  proceeds  of 
land  belonging  to  the  estate.- Harding's  Adm'r 
V.  Welsiger  (Ky.)  800. 

In  ejectment  evidence  held  not  to  create  an 
estoppel  in  .pais  against  plaintiff.— Turner  v. 
Edmonston  (Mo.)  33. 

*Estoppel  in  pais,  to  be  available  as  a  defense, 
must  be  pleaded.— Turner  v.  Edmonston  (Mo.> 
33. 

*Where  a  person's  agent  hears  of  a  stipula- 
tion of  another  through  third  persons,  his  prin- 
cipal cannot  rely  upon  it  as  an  estoppel,  since 
the  stipulation  was  not  communicatM  to  the 
principal  or  agent— Pleasant  Hill  Light,  Power 
&  Water  O.  v.  Qoinlan  (Mo.  App.)  1061.. 

*It  is  the  essence  of  an  estoppel  that  the  i>er- 
son  claiming  its  benefit  was  induced  thereby  t» 
do  the  things  he  did.— Cowans  v.  Ft  Worth  & 
D.  C.  Ry.  Co.  (Tex.  Civ.  App.)  403. 

*One  who  by  his  acts  knowingly  induces  an- 
other to  assume  burdens  he  would  not  otherwise 
have  undertaken  is  estopped  from  doing  acts 
to  the  prejudice  of  the  latter,  and  inconsistent 
with  the  acts  relied  on  by  him.— Woods  v.  Low- 
rance  (Tex.  Civ.  App.)  418. 

*Wbere  a  tenant  in  common  is  estopped  from 
doing  a  particular  act  on  the  premises  as  against 
the  owner  of  adjacent  premises,  the  tenant,  nei- 
tlipr  alone  nor  in  conjunction  with  the  co-tenant,, 
will  be  permitted  to  act  contrary  thereto. — 
Woods  V.  Lowrance  (Tex.  Civ.  App.)  418. 

*A  defendant  by  pleading  non  est  factum 
to  a  written  contract  sued  on,  and  setting  up 
a  verbal  contract  antecedent  thereto,  is  not 
estopped  to  abandon  such  pleas,  and  rely  upon 
the  written  contract  by  a  subsequent  amended 
answer.— Colorado  Canal  Co.  v.  McFarland  &. 
Southwell  (Tex.  Civ.  App.)  435. 


EVIDENCE. 

See  "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  <  6. 

Admission  of  evidence  obtained  by  officers  as  in 
violation  of  prohibition  against  unreasonable 
searches  and  seizui-e,  sec  "Searches  and  Sei- 
zures." 

Applicability  of  instructions  to  evidence,  see 
'•Trial,"  {  10. 

Conformity  of  judgment  to  proofs,  see  "Judg- 
ment," §  1. 

Instructions  on  weight  of,  as  invading  province 
of  jury,  see  "Trial."  $  0. 

Questions  of  fact  for  jury,  see  "Trial,"  fi  5. 

Reception  at  trial,  see  "Criminal  Law,"  §  19; 
•Trial,"  I  3. 

Sufficiency  of  instructions  relating  to,  see  "Tri- 
al," i  9. 

Verdict  or  findings  contrary  to  evidence,  see 
"New  Trial,"  §1. 


*PolHi  Muaoteted.   Se«  ayllaltiia. 
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At  to  particular  facia  or  itiuet. 

See  "Boundaries,"  i  2;  "Damages,"  S  3; 
"Deeds,"  $  3 ;  "Estoppel."  $  1 :  "Fraudulent 
Conveyances,"  i  2 ;  "Judgment,"  f  7 ;  "Pay- 
ment,*' {  2 ;   "Release,"  8  3, 

Authority  of  agent,  see  "Principal  and  Agent," 
§  2. 

Dedication  of  street,  see  "Dedication."  8  1. 

Deed  absolute  aa  mortgage,  see  "Mortgages," 
$1. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions."  J  3. 

Fraudulent  sale  of  corporate  stock,  see  "Corpo- 
rations," S3, 

Misconduct  of  attorney,  see  "Attorney  and  Cli- 
ent," §  1. 

Mistake  in  execution  of  contract,  see  "Con- 
tracts," 8  1. 

In  actiont  by  or  againit  parttcular  elatse*  of 
periont. 

See  "Carriers,"  8§  3,  5;  "Railroads,"  88  7,  9, 
11. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  8  2. 

Foreign  corporations,   see   "Corporations,"   8   S- 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," 8  2. 

/»  particular  cit-»I  actions  or  proceedinpt. 

See  "Cancellation  of  Instruments,"  8  2 ;  "Eject- 
ment," i  2:  "Libel  and  Slander,"  8  3;  "Neg- 
ligence, 8  3;  "Reformation  of  Instruments." 
8  2;    "Trover  and  Conversion,"  8  1- 

Condemnation  proceedings,  see  "Eminent  Do- 
main," 8  3. 

Disbarment  proceedings,  see  "Attorney  and  Cli- 
ent," 8  1. 

Enforcement  of  mechanic's  lien,  see  "Mechanics' 
Liens,"  8  2. 

For  breach  of  contract  of  sale,  see  "Sales,"  88 
7,  S. 

For  breach  of  covenant,  see  "Covenants,"  8  3, 

For  breach  of  cropping  contract,  see  "Landlord 
and  Tenant,"  8  "• 

For  breach  of  warranty,  see  "Sales."  8  8. 

For  broker's   commissions,   see  "Brokers,"  8  2. 

For  death  caused  by  electricity,  see  "Electrici- 
ty." 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  8  9- 

For  death  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"   8    1- 

For  death  of  imssenger,  see  "Carriers,"  8  5. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," §  8. 

For  delay  in  shipment  of  live  stock,  see  "Car- 
riers," 8  3. 

For  ejecting  passenger  from  sleeping  car  berth, 
see  "Carriers."  8  8. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  8  2. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  "Railroads,"  8  11- 

For  injuries  to  shipment  of  live  stock,  see  "Car- 
riers," 8  3. 

For  personal  injuries,  see  "Carriers,"  8  5; 
"Master  and  Ser\-ant,"  ?§  8,  10 ;  "Railroads," 
58  7,  9. 

For  price  of  goods  sold,  see  "Sales,"  8  7. 

For  rent,  see  "Landlord  and  Tenant,"  8  5. 

For  wrongful  discharge  of  servant,  see  "Master 
and  Servant,"  8  !• 

On   attachment   bond,   see   "Attachment."   8   3. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  6. 

On  insurance  policy,  see  "Insurance."  f  9. 

Ou  mutual  benefit  insurance  certificate,  see  "In- 
surance," 8  11, 

To  recover  escheated  property,  see  "Escheat." 

To  recover  royalties  under  patents,  see  "Pat- 
ents." 8  2. 

To  restrain  municipal  assessment,  see  "Munici- 
pal Corporations, '  8  t>. 


In  criminal  protecution*. 

See  "Abortion";  "Criminal  Law,"  88  7-10: 
"Embezzlement" ;  "Homicide,"  8  5 ;  "Larceny." 
8  1 ;  "Rape,"  |  1 ;  "Robbery" ;  "Seduction." 
8  1. 

For  cutting  trees,  see  "Trespass,"  8  3. 

For  keeping  disorderly  house,  see  "Disorderly 
House. 

For  maiming  animals,  see  "Animals." 

For  offense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  8  6. 

Review  and  procedure  thereon  in  appellate 
court*. 

See  "Appeal  and  Error,"  8  IS- 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  8  19 ;  "Criminal  Law,"  8  35 ;  "Homi- 
cide," 8  7. 

Presumption  as  to  facta  or  evidence  as  shown  by 
record,  see  "Appeal  and  Error,"  8  14. 

Review  of  discretionary  rulings,  see  "Appeal 
and  Error,"  8  15. 

Review  of  rulings  on  as  dependent  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal  and  Error,"   8  5. 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ior,"  8  8. 

8    !•    Jndiolal  notice. 

•The  court  held  required  to  take  Judicial  no- 
tice of  Act  Cong.  May  2,  1890,  c.  182.  8  31,  2« 
Stat.  94,  which  puts  in  force  in  Indian  Terri- 
tory certain  chapters  of  the  statutes  of  Arkan- 
sas, and  of  the  statutes  of  Arkansas. — Missouri, 
K.  &  T.  Ry.  Co.  V.  Wise  (Tex.)  112. 

•Judicial  notice  cannot  be  taken  of  the  con- 
struction placed  by  the  courts  of  another  state 
on  its  statutes. — Loyal  Americans  of  the  Re- 
public V.  McClanahan  (Tex.  Civ.  App.)  973. 

•The  Court  of  Civil  Appeals  will  not  take 
judicial  notice  of  how  often  during  each  year 
Johnson  grass  goes  to  seed. — International  & 
G.  N.  R.  Co.  V.  Voss  (Tex.  Civ.  App.)  984. 

8    2.     Presnmptlons. 

Courts  are  presumptively  open  to  all  litigants. 
— United  Shoe  Machinery  Co.  v.  Ramlose  (Mo.) 
567. 

The  general  presumption  of  right  acting  ap- 
plies to  corporations,  both  domestic  and  for- 
eign.—United  Shoe  Machinery  Co.  v.  Ramlose 
(Mo.)  567. 

•Where  a  party  deliberately  reduces  to  writ- 
ing; a  contract,  the  presumption  is  that  it  con- 
tains the  entire  agreement,  and,  to  overcome 
such  presumption,  the  face  of  the  agreement 
must  plainly  show  that  it  is  incomplete  by 
the  omission  of  something  necessary  to  effectu- 
ate the  intention  of  the  parties,  and.  even 
though  a  part  thereof  was  omitted,  if  the  writ- 
ing IS  complete,  the  omission  may  not  be  sup- 
lied  by  parol.--OflScial  Catalogue  Co.  v.  Weber 
'as  &  Gasoline  Engine  Co.  (Mo.  App.)  1071. 

The  law  does  not  presume  that  what  is  once 
known  will  always  be  present  in  the  memory.— 
Fire  Ass'n  of  Philadelphia  v.  La  Grange  & 
Lockhart  Compress  Co.  (Tex.  Civ.  App.)  1134. 

8   3.    ReleTaaoy,    aiaterlaUty,    aad    eoBi- 
potency  In  general. 

•In  an  action  by  attorneys  for  a  fee,  where 
plaintiffs  introduced  evidence  of  a  payment  of 
money  to  a  third  person  which  had  no  bearing 
on  the  issues,  they  could  not  complain  of  tes- 
timony concerning  the  same  transaction  offered 
by   defendant,— Stuckey  v.  O'Neal  (Ark.)   1164. 

In  an  action  for  the  death  of  a  mine  engi- 
neer caused  by  his  falling  into  the  unprotected 
shaft,  statements  of  the  mine  boss  some  time 
after  the  accident  held  not  a  part  of  the  res 
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jtestip.— Maspley'g  Adm'r  v.  Black  Diamond  Coal 
A  Mininir  Co.  (Ky.)  .Sne. 

*In  an  action  by  a  passongor  for  injuries, 
the  petition  in  an  action  by  nnother  person 
against  the  same  defendant  held  admissible  to 
explain  the  answer  of  the  defendant  thereto. — 
Kirkpatriclc  v.  Metropolitan  St.  Ry.  Co.  (Mo.) 
«82. 

Ix^tters  of  a  third  person  to  defendant  were 
inadmissible  as  rps  inter  alios  acta. — Taylor  v. 
McFatter  (Tex.  Oiv.  App.)  395. 

•To  be  admissible  as  part  of  the  res  cestse, 
declarntions  should  be  spontaneous,  and  made  so 
soon  after  the  principal  transaction  as  to  pre- 
clude the  idea  of  deliberate  design. — Maione  v. 
Texas  &  V.  Ry.  Co.  (Tex.  Civ.  App.)  430. 

•Witness  who  was  the  first  person  to  arrive 
at  the  place  where  plaintiff  had  been  injured 
by  a  train  got  there  about  10  or  12  minutes 
after  the  accident  and  was  the  first  to  intei^ 
view  him.  During  the  time  between  the  acci- 
dent and  his  arrival  plaintiff  was  sutFering  great 
pain,  and  was  in  such  condition  of  mind  that  he 
hardly  knew  what  he  was  doing.  Held,  that 
plaintiffs  statements  made  to  the  witness  were 
admissible  as  part  of  the  res  gesta>.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Williams  (Tex. 
Civ.  App.)  1126. 

{   4.    Beat  and  •eeoadary  eTldeiioe. 

In  partition  proceedings,  parol  testimony 
and  an  administrator's  inventory  held  admis- 
sible to  show  the  contents  of  a  deed ;  the  proof 
of.  the  destruction  of  the  deed  and  that  it  was 
unrecorded  being  a  sulScient  foundation  for  the 
introduction  of  secondary  evidence. — Ililer  y. 
Cox  (Mo.)  679. 

•Secondary  evidence  of  a  fact  admitted  with- 
out objection  is  competent  proof  of  the  fact. — 
State  e.\  rel.  Waggoner  v.  Xichtman-Goodman 
&  Co.  (Mo.  App.)  819. 

Testimony  of  an  executive  officer  of  a  com- 
pany as  to  the  authority  of  its  agent  held  ad- 
missible, in  the  absence  of  proof  that  the 
agent's  authority  had  been  conferred  in  writing. 
—Waco  Mill  &  Elevator  Co.  v.  Allis-Chalmers 
Co.  (Tex.  Civ.  App.)  224. 

{  5.     Admlasloas. 

•The  fact  that  a  pleading  of  defendant  sought 
to  be  admitted  in  evidence  as  an  admission 
against  interest  was  filed  in  a  different  case  in 
a  different  court  and  state  held  immaterial. — 
Kirkpatrick  v.  Metropolitan  St.  Ry.  Co.  (Mo.) 
682. 

•The  law  will  presume  an  admission  against 
interest  to  be  true.— Kirkpatrick  v.  Metropolitan 
St.  Ry.  Co.  (.Mo.)  682. 

•In  a  suit  for  royalties  under  a  contract  by 
which  defendant  made  and  sold  articles  embody- 
ing plaintilT's  invention,  a  plea  in  equity  filed 
by  defendant  in  another  action  held  not  con- 
clusive.— Meissiier  v.  Standard  Ry.  Equipment 
Co.  (Mo.)  730. 

•In  a  suit  for  royalties  under  a  contract  by 
which  defendant  made  and  sold  articles  em- 
bodying plaintiff's  invention,  an  Hn.swer  in  a 
suit  by  another  company  against  defendant  for 
infringement  of  patents  held  admissible. — Meiss- 
ner  v.  Standard  Ry.  Equipment  Co.  (Slo.)  730. 

Partial  payment  is  not  a  conclusive  admission 
of  indebtedness.— Mcissner  v.  Standard  Ry. 
Equipment  Co.  (Mo.)  730. 

•The  pleading  of  an  adverse  party  in  an 
abandoned  action  cannot  be  introduced  in  evi- 
dence in  an  action  sub.se<iuently  brought  by  the 
same  plaintiff  against  another  party.— Wrights- 
man  V.  Herrick  (Mo.  App.)  104. 

•Telephone  communications  stand  upon  the 
same   footing  as    convei-iiutions    as    to    admis- 


sibility in  evidence.— Star  Bottling  Co.  y.  Cleve- 
land Faucet  Co.  Qdo.  App.)  802. 

The  recital  of  a  consideration  in  a  subsequent 
dee<l  by  grantor  hfid  incompetent  to  prove  the 
fact  of  consideration  against  prior  grantee. — 
Parks  V.  Worthiugton  (Tex.)  009. 

'^A  pleading  by  defendant  in  another  suit  con- 
taining relevant  admissions  held  not  objection- 
able because  plaintiff  did  not  limit  his  offer  there- 
of to  the  parts  containing  such  admissions. — 
Seligmann  v.  L.  Greif  &  Bro.  (Tex.  Civ.  App.) 
214. 

In  proceedings  by  a  railroad  to  condemn  de- 
fendant's lot.  testimony  as  to  the  value  at  which 
the  lot  was  rendered  for  taxes  held  admissible  as 
an  admission  on  defendant's  part. — Uengy  v. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  402. 

_  Defendants  who,  in  their  original  answer,  re- 
lied upon  a  verbal  contract,  may  by  an  amended 
answer  abandon  the  verbal  contract,  though  the 
former  pleading  was  verified  by  affidavit,  and 
the  abandoned  pleading  cannot  afterwards  be 
considered,  except  as  evidence  if  offered  by  de- 
fendant—Colorado Canal  Co.  v.  McB'arland  & 
Southwell  (Tex.  Civ.  App.)  435. 

•In  an  action  to  recover  the  value  of  ore  ship- 
ped by  plaintiff  to  defendant  and  converted  by 
the  latter,  testimony  as  to  statements  made  by 
defendant's  employes  as  to  the  manner  of  dis- 
posal of  the  ore  held,  admissible.— Consolidated 
Kansas  City  Smelting  &  Refining  Co.  v.  Gon- 
zales (Tex.  Civ.  App.)  94& 

f  6.    Deelaratloii*. 

•On  the  issue  whether  a  fund  belonged  to  a 
deceased  judgment  debtor  or  to  his  wife,  evi- 
dence of  what  the  decedent  stated  in  the  pres- 
ence of  the  wife  as  to  the  ownership  of  the 
fund  was  admissible. — Landy  v.  Moritz  (Ky.) 
897. 

•A  telegram  sent  by  a  party  to  a  contract 
to  the  adverse  party  after  the  breach  thereof 
by  the  latter  held  a  self-serving  declaration  and 
inadmissible  in  an  action  by  the  party  for 
breach  of  contract. — Texas  Brokerage  Co.  v. 
John  Barkley  &  Co.  (Tex.  Civ.  App.)  1001. 

•In  an  action  on  a  policy  of  life  insurance, 
evidence  of  declarations  of  insured's  father 
since  deceased,  as  to  the  date  and  place  of  in- 
sured's birth,  made  at  the  time  of  application 
for  the  policy,  held  not  inadmissible  as  made 
post  litem  motam.— Mutual  Reserve  Life  Ins. 
Co.  v.  Jay  (Tex.  Civ.  App.)  1116. 

Where  a  person's  sister  had  no  recollection  of 
the  time  or  place  of  her  brother's  birth,  and 
testified  only  as  to  her  recollection  of  what  she 
had  been  told  and  from  her  memory  of  a  record 
she  had  seen  said  to  have  been  made  by  her 
mother,  the  truth  or  authenticity  of  which  she 
knew  nothing,  her  testimony  did  not  render  in- 
admissible evidence  of  the  declarations  of  her 
father,  since  deceased,  as  to  his  son's  age  and 
place  of  birth,  but  could  only  affect  its  weight. 
—Mutual  Reserve  Life  Ins.  Co.  v.  Jay  ("Tex. 
Civ.  App.)  1116. 

i  1,  Hearsay. 

A  witness  who  has  gained  his  knowledge  of 
the  state  of  the  market  by  market  reports  and 
by  telegrams  and  accounts  of  sale  may  testify 
as  to  the  market  value  of  an  article.— Galveston, 
H.  &  S.  A.  Uy.  Co.  V.  Karrer  (Tex.  Civ.  App.) 
440. 

I  8.     Doenmemtary  eTldeace. 

•Photographs  showinK  condition  of  a  trestle, 
track  and  car,  taken  shortly  after  an  accident, 
held  admissible  in  evidence. — Kirkpatrick  v. 
Metropolitan  St.  Ry.  Co.  (Mo.)  682. 

Evidence  that  a  conductor's  name  was  W. 
B.  Rayborn  (as  spelled  by  the  stenographer)  held 
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sufflctent  to  show  that  he  was  the  W.  B.  Ren- 
bum,  who  was  plaintiff  in  another  action  in 
view  of  the  circumstances. — Kirlcpatriclc  t. 
Metropolitan  St.  Ry.  Co.  (Mo.)  6S2. 

In  an  action  for  the  value  of  ore  shipped  by 
plaintiff  to  defendant  and  converted  by  the  lat- 
ter, entries  in  the  books  of  a  railroad  company 
held  admissible  to  show  the  receipt  of  a  certain 
car  for  transportation,  the  weigrht  of  the  con- 
tents, and  the  names  of  the  shipper  and  con- 
signee.— Consolidated  Kansas  City  Smelting  & 
Refining  Co.  v.  Gonzales  (Tex.  Civ.  App.)  940. 

{  9.    Parol  or  eztrlnsio  evidence  afleot- 
^■S  wrltias** 

•The  terms  of  a  written  contract  may  be 
shown  to  have  been  changed  by  a  subsequent 
parol  agreement.— Von  Berg  v.  Goodman  (Ark.) 
1006. 

Parol  testimony  is  admissible  to  show  that 
an  indorsement  of  negotiable  paper  unrestrict- 
ed on  its  face  was  made  for  collection  purposes. 
—Johnston  v.  Schnabaum  (Ark.)  1163. 

*Parol  evidence  rule  held  not  to  apply  to  a 
plat  only  introduced  in  evidence  to  sustain  the 
petition.— City  of  Covington  v.  Begenthal  (Ky.) 

*Oral  evidence  htld  admissible  to  prove  the 
meaning  of  words  used  in  a  written  contract.— 
Moran  Bolt  &  Nut  Mfg.  Co.  v.  St.  Louis  Car 
Co.  (Mo.)  47. 

Party  to  a  written  contract  will  not  be  allow- 
ed to  destroy  it  by  testifying  that,  though  he 
signed  it,  he  did  not  read  it  or  know  its  con- 
tents.— Orisham  v.  National  Life  Ins.  Co.  (Mo. 
App.)  96. 

•Evidence  of  a  parol  agreement  with  defend- 
ants insurance  company's  agent  held  incompo- 
toit  to  vary  a  written  contract  for  life  insur- 
ance.—Grisham  V.  National  liife  Ins.  Co.  (Mo. 
App.)  96. 

•Parol  evidence  held  admissible  to  show  that 
one  of  the  Joint  makers  of  a  note  secured  by 
deed  of  trust  on  the  property  of  the  other  was 
a  surety,  so  that  she,  having  paid  the  note  and 
taken  an  assignment  of  it  and  the  deed  of 
trust,  could  have  a  sale  under  the  deed  of  trust 
—Reynolds  v.  Schade  (Mo.  App.)  629. 

•Parol  evidence  held  admissible  to  identify  a 
strip  of  land  referred  to  in  a  lease. — Lauaer- 
dale  T.  King  (Mo.  App.)  852. 

•While  parol  evidence  Is  inadmissible  to  con- 
tradict, alter,  or  vary  a  written  instrument, 
where  a  written  memorandum  does  not  purport 
to  contain  the  entire  contract,  or  a  part  only 
of  the  contract  was  reduced  to  writing,  that 
part  omitted  may  be  supplied  by  parol. — Offi- 
cial Catalogue  Co.  v.  Weber  Gas  &  Gasoline 
Engine  Co.  (Mo.  App.)  1071. 

•A  contract  constmed,  and  held  to  be  com- 
plete on  its  face,  and  parol  evidence  was  inad- 
missible to  show  a  condition  omitted  therefrom. 
—Official  Catalogue  Co.  v.  Weber  Gas  &  Gas- 
oline Engine  Co.  (Mo.  App.)  1071. 

•An  instruction  reduced  to  writing  merges  all 
prior  and  contemporaneous  negotiations,  and  to 
the  written  contract  alone  can  the  court  refer 
to  determine  the  rights  and  obligations  of  the 
parties.- Kansas  City  Packing  Box  Co.  t.  Spies 
(Tex.  av.  App.)  432. 

•The  rule  as  to  when  the  terms  of  a  contract 
are  conclusive  stated.— Kansas  City  Packing 
Box  Co.  V.  Spies  (Tex.  Civ.  App.)  432. 

•Parol  evidence  of  omitted  stipulations  «f  a 
contract  held  inadmissible  to  vary  the  terms  of 
the  contract.— Kansas  City  Packing  Box  Co. 
V.  Spies  (Tex.  Civ.  App.)  4^2. 

•The  delivery  and  acceptance  of  a  deed  binds 
the  grantee  according  to  its  terms,  whether  the 


grantee  understood  them  or  not,  and  Its  legal 
effect  cannot  ordinarily  he  varied  or  limited  by 
parol  evidence,  except  on  allegation  and  proof 
of  mutual  mistake  or  fraud.— Lindly  v.  Lmdly 
(Tex.  Civ.  App.)  467. 

•In  a  suit  on  a  note,  and  to  foreclose  a  trust 
deed  given  to  secure  the  note,  certain  parol 
testimony  held  admissible. — ^Armstrong  v.  Wil- 
son (Tex.  Civ.  App.)  955. 

•The  rule  that  extrinsic  evidence  is  not  ad- 
missible to  vary  the  terms  of  a  written  instru- 
ment does  not  forbid  parol  evidence  showing 
an  intention  consistent  with  the  writing. — Arm- 
strong V.  Wilson  (Tex.  Civ.  App.)  955. 

I  lO.   OplalOB  evldeaoe. 

•It  is  not  error  to  refuse  to  permit  a  witness 
to  make  general  statements  amounting  to  an 
opinion,  wnere  the  facts  upon  which  the  opinion 
was  based  could  have  been  adequately  described 
to  the  jury  without  expressing  an  opinion. — 
Plumlee  v.  St,  Louis  Southwestern  R.  Co. 
(Ark.)  515. 

In  an  action  for  injuries  to  realty,  witnesses 
held  competent  to  testify  as  to  the  damages, 
taking  the  value  of  the  proi)erty  before  and  aft- 
er the  injuries.— St.  Louis,  I.  M.  &  S.  Ry.  Co. 
r.  Brooksher  (Ark.)  1169. 

•Witnesses  familiar  with  the  pedigrees  and 
breeding  of  plaintiff's  colts  held  competent  to 
testify  from  description  as  to  their  value  in 
the  market  if  they  had  not  been  injured  by  de- 
lay and  negligent  transportation. — Southern  Uy. 
Co.  in  Kentucky  v.  Graddy  (Ky.)  881. 

•In  an  action  for  death  of  passenger  on  street 
car,  evidence  as  to  rocking  and  swaying  motion 
of  cars  held  inadmissible.— Gage  v.  St.  Louis 
Transit  Co.  (Mo.)   13. 

•In  an  action  by  a  broker  for  commissions,  the 
jury  held  not  bound  by  certain  evidence  as  to 
the  reasonable  value  of  plaintiff's  services.- 
Sackman  v.  Freeman  (Mo.  App.)  818. 

•The  answw  of  a  physician,  testifying  in  a 
personal  injury  action,  held  the  expreesion  of 
an  opinion,  and  not  objectionable  as  his  con- 
clusion.— Hufford  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  1062. 

•In  a  personal  injury  action  held  proper  to 
permit  plaintiff's  wife  to  testify  as  to  plaintiff's 
physical  condition  after  his  injury. — Missouri, 
K.  &  T.  Ry.  O.  of  Texas  v.  Hibbitts  (Tex.  Civ. 
App.)  228. 

•Statements  of  witnesses  held  admissible  as 
statements  of  fact.— Gulf,  C.  &  8.  F.  By.  Co.  v. 
Kimble  (Tex.  Civ.  App.)  234. 

In  an  action  against  a  carrier  for  delay  in 
transporting  cattle,  certain  testimony  held  ob- 
jectionable as  the  opinion  of  the  witnesses  on 
a  mixed  question  of  law  and  fact. — Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Kimble  (Tex.  Civ.  App.) 
234. 

A  person  held  incompetent  to  give  his  opinion 
as  to  what  is  the  usual  time  required  for  the 
transportation  of  a  shipment  of  cattle.— Gulf, 
C.  &  S.  F.  By.  Co.  V.  Kimble  (Tex.  CSv.  App.) 
234. 

•In  a  suit  by  a  wife  In  which  the  husband 
Joined  to  enjoin  the  sale  of  the  wife's  land  un- 
der execution  against  the  husband,  the  testi- 
mony of  the  wife  that  she  owned  the  property 
held  not  inadmissible  as  a  conclusion  of  the  wit- 
ness.—Texas  Brewing  Co.  v.  Bisso  C£tx.  Civ. 
App.)  270. 

•A  hyirathedcal  question  should  not  exclndi; 
facts  necessary  to  render  the  answer  of  value 
to  the  jury.— El  Paso  Electric  Ry.  Ca  t.  BoI- 
giano  (Tex.  Civ.  App.)  38& 

•It  was  error  to  permit  plaintiff  to  answer 
whether  he  had  not  done  everything  required  of 
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him  hj  the  contract  between  bim  and  defend- 
ant.—Taylor  ▼.  McFatter  (Tex.  Civ.  App.)  396. 

'Testimony  held  admissible  as  some  evidence 
of  market  valne  and  also  of  reasonable  value. — 
Houston  &  T.  C  R.  Co.  V.  Tisdale  (Tex.  Civ. 
App.)  413. 

'Evidence  as  to  market  value  of  liorses  if  they 
had  been  transported  within  a  reasonable  time 
and  with  ordinary  care  held  Improper  as  involv- 
ing an  opinion  or  conclusion. — Houston  &  T.  C. 
B.  Co.  V.  Davis  (Tex.  Civ.  App.)  422. 

'Evidence  concerning  plaintiffs  physical  con- 
dition -derived  from  witness'  observation  held  a 
statement  of  facts,  and  not  objectionable  as 
opinion.— Cunningham  t.  Neal  (Tex.  Civ.  App.) 
4o5. 

'Nonexpert  opinion  as  to  the  condition  of 
plaintiff's  health  held  admissible. — Cunningham 
T.  Neal  (Tex.  Civ.  App.)  455. 

In  an  action  for  the  value  of  copper  ore  ship- 
I>ed  by  plaintiff  to  defendant  and  converted  by 
the  latter,  plaintiff  held  entitled  as  an  expert  to 
state  the  approximate  percentage  of  copper  in 
the  ore.— Consolidated  Kansas  City  Smelting  & 
Refining  Co.  v.  Gonzales  (Tex.  Civ.  App.)  646. 

In  an  action  for  injuries  to  an  employ^, 
caused  by  a  defective  appliance,  the  testimony 
of  a  witness  that  he  supposed  that  the  employ^ 
had  used  the  appliance  ever  since  he  commenced 
work  was  inadmissible. — Honston  &  T.  C.  B. 
Co.  V.  Patrick  (Tex.  Civ.  App.)  1097. 

Opinion  of  a  nonexpert  witness  based  upon 
appearances  surrounding  a  body  that  there  had 
been  an  attempt  made  to  tie  up  the  wounds 
with  a  piece  of  cloth  torn  from  decedent's  shirt 
held  admissible. — Metropolitan  Life  Ins.  Co.  y. 
Wagner  (Tex.  Civ.  App5  1120. 

'Opinion  of  nonexpert  witness  that  wounds 
on  a  body  seemed  to  have  been  inflicted  b^  a 
penknife  held  admissible. — Metropolitan  Life 
Ins.  Co.  V.  Wagn^  (Tex.  Civ.  App.)  1120. 

*A  surgeon- having  examined  the  wounds  and 
a  knife  found  near  a  body  may  give  his  profes- 
xional  opinion,  not  only  as  to  the  kind  of  instru- 
ment used  in  inflicting  the  wounds,  but  that 
they  were  or  could  have  been  made  with  the 
knife  found  open  by  the  body.— Metropolitan 
Life  Ins.  Co.  v.  Wagner  (Tex.  Civ.  App.)  1120. 

'Expert  testimony  that  a  decedent  committed 
suicide  held  not  admissible  in  an  action  on  a 
life  insurance  policy,  where  the  question  of  sui- 
cide was  the  only  issue  to  be  tried  by  the  jurv. 
—Metropolitan  Life  Ins.  Co.  v.  Wagner  (Tex. 
Civ.  App.)  1120. 

{11.  ETldenee    at    former    trial    or    in 
other  prooeedins. 

•It  is  not  error  to  refuse  to  allow  the  testi- 
mony of  a  witness  taken  at  a  former  trial  to 
be  read  to  the  jury  wher^  the  witness  is  present. 
— Plumlee  v.  St.  Louis  Southwestern  R.  Co. 
<Ark.)  515. 

{12.  Welgltt  and  snffloleney. 

•The  preponderance  of  the  evidence  does  not 
necessarily  depend  on  the  number  of  witnesses 
■on  either  side.— El  Paso  Electric  By.  Co.  v. 
Sierra  (Tex.  Civ.  App.)  986. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"   {  10. 
Of    person    accused    of    crime,    see    "Criminal 

Law,"  {  5. 
Of  witnesses  in  general,  see  "Witnesses,"  J  3. 

EXCEPTIONS. 

Jfecessity  for  purpose  of  review,   see   "Appeal 
and  Error,"  i   5;    "Criminal   Law,"   §  28. 


Taking  exceptions  at  trial,  see  "Criminal  Law," 

{  20. 
To  pleading,  see  "Pleading,"  $  4. 

EXCEPTIONS,  BILL  OF. 

Mandamus  to  compel  signing  of,  see  "Manda- 
mus," g  1. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  1  8;    "Criminal   Law,'  i  29. 

{    1.   Xatnre,  form,  and  oontents  In  gen- 
•raL 

A  bill  of  exceptions  held  not  to  show  that 
objection  was  made  before  judgment.— Harris 
V.  Harris  (Tex.  Civ.  App.)  1188. 

{   Z.  Settlomeoat,  slcnins,  and  flllng. 

Neither  a  jndge  in  vacation  nor  the  court  has 
power  to  extend  the  time  for  filing  a  bill  of  ex- 
ceptions after  the  time  theretofore  extended  has 
expired.— State  ex  rel.  Green  y.  Duncan  (Mo. 
App.)  73. 

Under  Rev.  St.  1890,  S  733  (Ann.  St.  1906,  p. 
727),  the  verity  of  a  bystanders'  bill  may  be  es- 
tablished by  affidavits  only  when  the  judge  cer- 
tifies the  bill  to  be  untrue.— McKinney  y.  T.  L, 
Wright  Lumber  Co.  (Mo.  App.)  103. 

•Under  Rev.  St  1809,  {  728  (Ann.  St.  1906,  p. 
720),  stipulation  of  parties  extending  time  for 
filing  bill  of  exceptions  held  not  required  to  be 
filed  before  expiration  of  the  time  for  filing  as 

Srevionsly  extended  by  the  court.— Reynolds  v 
chade  (Mo.  App.)  629. 

Under  Rev.  St.  1809  {  728  (Ann.  St  1906,  p. 
720),  a  subsequent  order  held  not  necessary  to 
make  effectual  a  stipulation  of  parties  extending 
time  for  filing  bill  of  exceptions.- Reynolds  v. 
Schade  (Mo.  App.)  629. 

•Bill  of  exceptions  filed   a  day  after  time 

f ranted  therefor,  computed  as  provided  by  Ann. 
It    1906,    g    4160,    may    not    be   considered.— 
Crocker  v.  Grayson  (Mo.  App.)  793. 

Where  a  trial  jud«;e  has  refused  to  sign  a  bill 
of  exceptions  containing  a  certain  statement, 
held,  mandumus  will  not  lie  to  compel  him  to 
do  so.— Cantrell  y.  Golden  (Tenn.)  1154. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  i  2. 
For  causing  death,  see  "Death,"  {  1. 
For  wrongful   attachment,  see  "Attachment," 
J3. 

EXCHANGES. 

Members  of  livestock  exchange  as  partners,  see 

"Partnership,"  8  1. 
Violation  of  anti-trust  laws  by  trade  exchange, 

see  "Monopolies,"   |  1. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors, 
see  "Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";     "Garnishment" 
Exemptions,  see  "Homestead." 
Of  deed,  see  "Deeds,"  {  1. 

{  1.     Stay,   qnaahlng,    yaoatlas,   and   re- 
lief against  ezeentlon. 

•Injunction  h^d  available  to  prevent  a  cloud 
on  title  by  sale  of  the  wife's  property  under  ex- 
ecution against  the  husband. — Texas  Brewing 
Co.  V.  Bisso  (Tex.  Civ.  App.)  270. 


•Point  annotated.   See  syllalma. 
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•In  a  suit  by  a  wife  in  which  her  husband 
joined  to  enjoin  a  sale  under  an  execution 
against  the  husband  of  real  estate  claimed  by 
her,  the  court  held  authorized  to  grant  the  in- 
junction.— Texas  Brewing  Co.  v.  Bisso  (Tex. 
Civ.  App.)  270. 

The  petition  In  a  suit  by  a  wife  in  which  her 
husband  joined  to  enjoin  the  sale  of  her  land 
under  execution  against  the  husband  held  suffi- 
cient without  alleging  facts  which  make  the 
Sroperty  the  wife's  separate  property.— Texas 
trewing  Co.  v.  Bisso  (Tex.  Civ.  App.)  270. 

i  2.     Sale. 

•Where  there  is  gross  inadequacy  of  price 
coupled  with  some  evidence  of  fraud  or  unfair- 
ness, an  execution  sale  may  be  set  aside. — Walk- 
er V.  Mills  (Mo.)  44. 

EXECUTIVE  POWER. 

See  "Constitutional  Law,"  S  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 
Courts  of  probate,  see  "Courts,"  I  4. 
Right  of  administrator  at  common   law  to  re- 
cover for  negligent  death,  see  "Death,"  f  1. 
Testamentary  trustees,  see  "Trusts." 
Testimony  as   to  transactions   with   decedents, 
see  "Witnesses,"  §  2. 

i   1.    Appointment,      qnallfloatlon,      and 
trawe. 

Under  Ky.  St.  1903,  i  3806,  relating  to  the 
appointment  of  administrators,  hrld,  that 
where  decedent's  parents  as  sole  distributees  re- 
quested the  appointment  as  administrator  of  a 
stranger  who  was  a  suitable  person,  the  court 
might  properly  appoint  him,  though  there  was 
a  sister  of  decedent  who  was  also  a  suitable 
person  to  act  in  that  capacity.— Hilton  v.  Hil- 
ton's Adm'r  (Ky.)  005. 

•An  executor  held  not  disqualified  for  fail- 
ure to  qualify  within  the  three  months  pi-ovid- 
ed  for  by  the  will  where  he  acted  with  reason- 
able diligence.— Von  Rosenburg  v.  Wickes  (Tex. 
Civ.  App.)  008. 


i  2. 


and  management  of  ea- 


Colleotlon 
tate. 

•A  provision  in  a  will  authorizing  executrix 
to  operate  testator's  business  until  his  youngest 
child  became  18  held  not  a  trust  for  the  opera- 
tion of  the  business,  so  that  after  such  time  the 
executrix  had  no  power  to  pledge  the  assets  for 
the  benefit  of  the  business. — Crooke  v.  Hume's 
Ex'x  (Ky.)  364;  National  Bank  of  Cynthiana 
V.  Same,  Id. 

An  action  to  settle  an  estate  begun  by  an 
administrator  with  the  will  annexed  held  not 
to  deprive  him  of  the  authority  to  sell  real  es- 
tate under  a  power  conferred  by  the  will. — 
Harding's  Adm'r  v.  Weisiger  (Ky.)  800. 

Under  Ky.  St.  1903,  §§  3801,  3892,  an  admin- 
istrator with  the  will  annexed  held,  to  have  all 
the  power  of  an  executor  named  in  the  will, 
whether  the  executor  qualifies  or  not  and  re- 
gardless of  how  the  vacancy  occurs.— Hard- 
ing's Adm'r  r.  Weisiger  (Ky.)  800. 

§   3.    Allo'wanoe  and  payment  of  olalma. 

The  judgment  of  the  probate  court  allowing 
»  claim  against  an  estate  presented  by  the 
administrator,  and  not  by  the  claimant,  as  re- 
quired by  Rev.  St.  1809,  i  105  (Ann.  St.  1906, 
p.  400),  held  void  for  want  of  jurisdiction. — 
.lenkiiis  v.  Morrow  (Mo.  App.)  1051. 

Under  Rev.  St.  1809,  §$  105,  197  (Ann.  St. 
1000,  pp.  400,  407),  an  administrator  is  with- 
out power  or  authority  to  present  the  claim  of 


a  third  person  against  the  estate  for  allowance. 
— Jenkins  v.  Morrow  (Mo.  App.)  1051. 

t  4.     AooonntlnK  and  settlement. 

An  order  sustaining  an  exception  to  a  report 
in  a  suit  to  settle  an  estate  held  an  interl04-u- 
tory  order,  and  not  a  decision  that  the  execu- 
tor had  no  authority  to  sell  certain  real  e.Htate, 
the  proceeds  of  which  were  charged  to  him  in 
the  reports  in  question. — Hardiug'a  Adm'r  v. 
Weisiger  (Ky.)  890. 

Where  a  stranger  to  an  estate  obtained  the 
consent  of  the  distributees  to  hie  appointment 
as  administrator  upon  his  professions  of  friend- 
ship for  them  and  his  statement  that  "it  would 
not  be  a  nickle  in  his  pocket,"  thereby  giving 
them  to  understand  that  his  services  would  be 
gratuitous,  he  should  not  be  allowed  any  com- 
missions, but  only  his  expenses  as  administra- 
tor.—Hilton  v.  Hilton's  Adm'r  (Ky.)  005. 

EXEMPTIONS. 

See  "Homestead." 

From  municipal  assessments,  see  "Municiiial 
Corporations,"  §  6. 

From   taxation,   see  "Taxation,"   (   1. 

From  taxation  in  corporate  charter,  see  "Cor- 
porations," S  1. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  i  10. 
In  criminal  prosecutions,  see  "CMminal  Law," 
{  13. 

FACTORS. 

See  "Brokers";    "Principal  and  Agent" 

FEDERAL  COURTS. 

See  "Courts,"  |  6. 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  "Removal  of 
Causes,"  |  1. 

FEES. 

Liability  of  county  for  fees  in  criminal  prose- 
cutions,  see  "Counties."   §   2. 
Of  court  stenographers,  see  "Courts,"  |  Z. 
Of  witnesses,  see  "Witnesses,"  {   1. 

FEE  SIMPLE. 

Creation  by  will,  see  "Wills,"  {  1. 

FELLOW  SERVANTS. 

See  "Master  and   Servant,"  fi$  4,  8. 

FENCES. 

See  "Boundaries,"  {  2. 

Fence  laws,  see  "Animals." 

Railroad  fences,  see  "Railroads,"  JJ  3,  10. 

•Plaintiff  held  not  entitled  to  recover  under 
Rev.  St.  1890,  {  4373  (Ann.  St.  1906.  p.  24051). 
providing  a  penalty  for  throwing  down  fences 
in  view  of  the  fact  that  the  fence  in  question 
did  not  constitute  an  inclosure.— Sperry  v.  llurd 
(Mo.  App.)  70. 


*Polnt  annotated.   See  •yllabna. 
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FILING. 

Bill  of  ezceptionii,  see  "Appeal  and  Error."'  S  8 ; 
"Exceptions,  Bill  of,"  {  2. 

Criminal  information  or  complaint,  see  "In- 
dictment and  Information,"  f  3. 

Mechanic's   lien,   see  "Mechanics*  Liens."   {  2. 

Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,'*^  §  8. 

Statement  of  case  or  facts  for  purpose  of  re- 
view, see  "Criminal  Law,"  J  29. 

FINAL  JUDGMENT. 

Appealability,  gee  "Appeal  and  Error,"  i  3. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  {  16. 
Setting  aside,  see  "New  Trial,"  8  1. 

FIRE  INSURANCE. 

See  "Insurance,"  {{  4,  S,  8,  9. 

FIRES. 

Caused  by  oi>orat!on  of  railroad,  see  "Rail- 
roads." §11. 

Fire  commissioners,  see  "Municipal  Corpora- 
tions," i  4. 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  §  1. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Conformity  of  judgment  to  pleading,  see  "Judg- 
ment." S  1. 

Review  as  dependent  on  record  on  appeal  or 
writ  of  error,  see  "Appeal  and  Error,"  {  8. 

To  recover  possession  of  demised  premises,  see 
"Landlord  and  Tenant,"  {  6. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens."  §  2. 
Of   mortgage,   see   "Chattel    Mortgages,"   {   5; 
"Mortgages,"  {  3. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  ff  8. 

Removal  of  action  against  to  United  States 
court,  see  "Removal  of  Causes."  S  2. 

Rights  of  assignee  under  contract  of,  see  "As- 
signments," §  1. 

FORFEITURES. 

See  "Searches  and  "Seizures." 
Of  homestead,  see  "Homestead,"  |  4. 
Of  insurance,  see  "Insurance."  Jf  4.  11. 
Of   municipal   charter,    see   "Municipal   Corpo- 
rations,"  §   1. 


FORGERY. 

As  ground  for  disbarment  of  attorney,  see 
torney  and  Client,"  t  1. 


'At- 


Evidence  of  other  offenses,  see  "Criminal  Law," 

S  ». 
Joinder  of  counts  in  indictment  or  information, 

see  "Indictment  and  Information,"  §  5. 
Pardon    of   attorney    convicted    of    forgery   as 

affecting  disbarment,  see  "Pardon." 
Province  of  court  and  jury,  see  "Criminal  Law," 

t  22. 

*An  indorsement  on  a  note  held  within  Rev. 
St.  1899.  I  2019  (Ann.  St.  1906,  p.  1344).- 
State  v.  Carragin  (Mo.)  533. 

In  a  prosecution  for  forging  an  indorsement 
on  a  note,  a  variance  between  the  allegation  of 
the  information  and  the  proof  held  not  reversible 
error  under  Rev.  St.  1899.  $  2534  (Ann.  St. 
1900,  p.  1508).— State  v.  Carragin  (Mo.)  553. 

FORMER  ADJUDICATION. 

See  "Judgment,"  J§  5,  6. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,''  {  4. 

FORMS  OF  ACTION. 

See  "Action,"  f  2;  "Ejectment";  "Replevin"; 
"Trespass,"  g  2;    "Trover  and  Conversion." 

FORNICATION. 

See  "Seduction,"  »  1. 

FRANCHISES. 

Corporate  franchises,  see  "Corporations,"  f  2. 

Grant  by  municipality,  see  ">Iunicipal  Corpo- 
rations," S  6. 

To  telephone  company,  see  "Telegraphs  and 
Telephones,"  §  1. 

FRAUD. 

See  "Fraudulent  Conveyances." 

By  corporation,   see  "Corporations,"  {  8. 

By  partner,  see  "Partnership,"  jS  2. 

Eff"<-t  on  limitation,  see  "Limitation  of  Ac- 
tions," §  2. 

Ground  for  cancellation  of  instrument,  see 
"Cancellation    of    Instruments,"    iS    2. 

Ground  for  reformation  of  instrument,  see  "Ref- 
ormation of  Instruments."  §  1. 

In  procuring  deed,  see  "Deeds,"  {  1. 

In  procuring  patent  of  public  land,  see  "Public 
Lands."  §  3. 

Venue  of  action  involving  fraud  as  dependent 
on  place  of  accrual  of  cause  of  action,  see 
•Venue,"  {  1. 

i   1,    Dea«ptloa  oonatltntiiiK  fraud,   and 
UablUty  therefor. 

•Proof  that  failure  to  disclose  certain  mat- 
ters were  material  inducements  to  plaintiff's  ac- 
tion, that  plaintiff  relied  thereon,  and  would  not 
have  so  acted  had  the  facts  been  known,  held 
essential  to  a  finding  of  fraud  in  an  action  of 
fraud  and  deceit.— Wann  v.  Scullin  (Mo.)  688. 

FRAUDS,  STATUTE  OF. 

{    1.    Reqnlaltea  and  •nfflcleney  of  writ- 
ing. 

A  letter  and  accompanying  building  plans 
and  specifications  held  to  sufficiently  show  plain- 
tiff's written  authority  to  negotiate  a  building 
loan  for  defendant.— AVeisels-Gerhart  Real  Es- 
tate Co.  V.  Olin  (Mo.  App.)  806. 


*Poiat  annotated.   Bee  ByUaltai. 
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*The  requisites  of  the  written  instrament 
required  by  tlie  statute  of  frauds  in  contracts 
as  to  real  estate  determined. — Mason  t.  Small 
<Mo.  App.)  822. 


FRAUDULENT  CONVEYANCES. 

By  mortgagor  of  chattels,  see  "Chattel  Mort- 
gages," S  4. 

Oonvejrance  by  husiwnd  to  defraud  wife  of  mari- 
tal righ&  pending  divorce,  see  "Divorce,"  §  2. 

I    1.    Transfers  and  transaotloas  Invalid. 

*A  renunciation  by  a  devisee  of  a  devise  for 
life  held  not  a  voluntary  conveyance,  and  not 
void  as  against  his  existing  creditors. — Bradford 
V.  Calhoun  (Tenn.)  602. 

Settlement  between  a  bu«band  and  wife  under 
certain  conditions  held  valid  as  against  creditors. 
—Parks  V.  Worthington  (Tex.)  909. 

{    2.     Hentedies  of  creditors  and  purchas- 
ers. 

*A  pre-existing  creditor's  right  to  attaclc  a 
fraudulent  conveyance  held  not  affected  by  the 
fact  that  the  note  evidencing  tite  debt  was  re- 
newed subsequent  to  the  conveyance. — Croolie  v. 
Hume's  Ez'z  (Ky.)  364;  National  Bank  of 
Cynthiana  v.  Same,  Id. 

*Where  an  executrix  appropriated  the  assets 
of  the  estate  and  invested  the  same  in  land,  a 
part  of  which  she  took  in  her  own  name  and  the 
balance  in  the  name  of  her  daughter  without 
consideration,  such  conveyances  were  invalid 
only  in  favor  of  existing  creditors  of  the  estate 
under  Ky.  St.  1908.  }  1907.— Crooke  v.  Hume's 
Ex'x  (Ky.)  SGI;  National  Bank  of  Cynthiana  v. 
Same,  Id. 

*Under  the  express  provisimis  of  Ky.  St  1903, 
i  1907a,  a  suit  to  set  aside  a  fraudulent  convey- 
ance may  be  maintained  without  judgment,  ex- 
ecution, or  return  nulla  bona. — Crooke  v.  Hume's 
Ex'x  (Ky.)  364;  National  Bank  of  Cynthiana 
T.  Same,  Id. 

*A  petition  to  set  aside  certain  conveyances 
failing  to  allege  that  the  same  were  made  with 
intent  to  defeat  intervener's  claim  held,  fatally 
defective. — Crooke  v.  Hume's  Ex'x  (Ky.)  304; 
National  Bank  of  Cynthiana  v.  Same,  Id. 

A  recited  consideration  in  comparison  with 
value  of  land  held  so  small  as  that  it  might  well 
he  held  to  furnish  sufficient  evidence  of  mala 
fides.— Parks  v.  Worthington  (Tex.)  909. 

*An  attachment  against  grantor  held  to  afford 
no  evidence  against  grantee  of  the  indebtedness, 
and,  without  further  proof,  the  party  asserting  it 
does  not  put  himself  in  a  position  to  attack  the 
■conveyance  as  fraudulent. — Parks  v.  Worthing- 
ton (Tex.)  909. 

*Where  concert  of  action  between  an  alleged 
■creditor  and  the  judgment  defendant  appears  to 
defeat  a  prior  deed  by  the  judgment  defendant 
as  in  fraud  of  creditors,  there  should  be  some 
further  proof  of  the  indebtedness  than  the  judg- 
ment against  defendant. — Parks  ▼.  Worthington 
(Tex.)  909. 

To  entitle  a  creditor  to  assert  against  the 
debtor's  wife  the  superiority  of  an  attachment 
lien  to  her  unrecorded  conveyance  or  attack  such 
conveyance  as  fraudulent,  held  not  necessary 
that  the  wife  should  have  been  a  party  to  the 
attachment.— Parks  v.  Worthington  (Tex.)  909. 

In  snit  by  a  judgment  creditor  to  foreclose  an 
abstract  lien  on  land  alleged  to  have  been  fraud- 
ulently conveyed  by  the  judgment  debtor,  the 
wife  of  the  debtor  held  a  necessary  party. — Tex- 
as Brewing  Co.  v.  Bisso  (Tex.  Civ.  App.)  270. 


GAMING. 

Hearpay  evidence  in  prosecution  for'gmming.  wee 
"Criminal  Law,"  t  12. 

{    1.    Oamblinc   oontraeta   and   tranaae- 
tions. 

Where  transactions  between  a  broker  and  cli- 
ent are  closed  and  their  accounts  adjusted,  snit 
may  be  brought  for  the  amount  so  ascertained, 
and  it  is  no  defense  that  the  transactions  were 
wagering  transactions.- Smith  v.  Booty  (Tex. 
Civ.  App.)  979. 

GARNISHMENT. 

See  "Attachment";    "Execution." 
Determination  and  disposition  of  cause  on  ap- 
peal, see  "Appeal  and  Error,"  (  22. 

t   1.    Proceedings  to  rapport  or  Miforee. 

Entry  of  judgment  against  garnishee,  without 
a  prior  order  for  him  to  make  payment,  held, 
under  Ann.  St  1906,  S§  3439,  3440,  3452,  aa 
irregularity,  for  which  it  should  have  been  set 
aside. — Walkeen  Lewis  Millinery  Co.  y.  Johnson 
(Mo.  App.)  847. 

GAS. 

Breach  of  contract  of  sale  of  carlwnic  acid  gas, 

see  "Sales,"  i  8. 
Exercise  of  power  of  eminent  domain  by  gas 

companies,  see  "Eminent  Domain,"  {f  1,  3. 
Nature  of  property  in  gas  well,  see  "Mines  and 

Minerals,    f  1. 
Public  policy  affecting  lease  of  gas  company, 

see  "Contracts,"  {  1. 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Porchaser,"  §  4. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Indemnity";   "Principal  and  Surety." 
Of  bill  or  note,  see  "Bills  and  Notes,"  H  4,  6. 

i   1.    BeqnislteB  and  vaUdity. 

•"Guaranty"  defined.— Clymer  y.  Terry  (Tfex. 
CiT.  App.)  1129. 

GUARDIAN  AND  WARD. 

Presumptions  on  appeal  as  to  pleading  In  action 
against  guardian,  see  "Appeal  and  E!rror," 
§  14. 

S    1.    Sales  and  oonveyanoM  under  order 
of  court. 

Kirby's  Di^.  §  3803,  held  not  to  reouire  a 
guardian  to  give  a  special  bend  in  case  of  a  salp 
of  the  minoPs  real  estate  for  his  maintenance 
and  education.— Tobin  v.  Spann  (Ark.)  534. 

HABEAS  CORPUS. 

§    1.    Nature  and  grounds  of  remedy. 

*The  overruling  of  a  plea  in  abatement,  mo- 
tion to  quash  and  demurrer  to  an  information 
setting  up  that  the  information  fails  te  aver 


*Polnt  annotated.   So*  ■yllabaa. 
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that  defendant  was  given  a  preliminary  hearing 
before  the  filing  of  the  information  is  not  re- 
Tiewabie  on  habeas  corpus,  but  only  on  appeal 
or  writ  of  error.— Elx  parte  McLaughlin  (Mo.) 
«26. 

*A  writ  of  habeas  corpus  is  not  available  to 
test  the  sufficiency  of  a  complaint.— E3x  parte 
Cox  (Tex.  Cr.  App.)  369. 

Defects  in  complaint  charging  ofFense  under 
Acts  1908  (Acts  28th  Im.  p.  159,  c.  103), 
amending  article  804,  Pen.  Code  1895,  which  re- 
enacted  Acta  1885  (Acts  19th  Leg.  p.  80,  c.  85), 
which  latter  act  was  amended  by  Act  May  1, 
1803  (Acts  23d  Leg.  p.  87,  c.  67),  held  not  avail- 
able on  habeas  corpus.— Ex  parte  Cox  (Tex.  Cr. 
App.)  309. 

'Conviction  in  a  misdemeanor  case  in  a  coun- 
ty court  held  not  subject  to  collateral  attack  on 
habeas  corpus.— Ex  parte  Cox  (Tex.  Cr.  App.) 
369. 

'Where  a  court  had  jurisdiction  of  a  cause, 
errors  committed  on  the  trial  thereof  did  not 
render  judgment  rendered  therein  void,  so  as 
to  be  subject  to  attack  on  habeas  corpus. — Ex 
parte  Cox  (Tex.  Cr.  App.)  369. 

'Habeas  corpus  held  not  available  to  aCFect 

Purpose  of  appeal,  certiorari,  or  supersedeas. — 
Ix  parte  Cox  (Tex.  Cr.  App.)  869. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  {{  17- 

21. 
In  criminal  prosecutions,  see  "Criminal  Law,"  ( 

35;    "Homicide,"  {  7. 

HEARSAY. 

In  civil  actions,  see  "Evidence,"  S  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  12. 

HEIRS. 

See  "Descent  and  Distribotion." 

HIGHWAYS. 

See  Municipal  Corporations,"  H  8,  9;  'Turn- 
pikes and  Toll  Roads." 

Accidents  at  railroad  crossing»,  see  "Railroads," 
8  8. 

Appropriation  of  public  highways  by  adverse 
possession,  see  "Adverse  Possession,"  {  1. 

<   1 


EatabUaluneBt,  alteratloii,  and  dla- 
oontinnanoe. 

Evidence  held  to  show  that  a  road  was  a  pri- 
vate one  and  not  public,  thus  showing  the  own- 
ers' right  to  cut  down  poles  erected  thereon 
without  their  consent.— Louisville  &  I.  R.  Co.  v. 
Bailey  (Ky.)  336. 


I   2.    ReKvlatloii  and  use  for  traT«L 

•The  driver  of  a  horse  and  buggy  and  the  op- 
erator of  an  automobile  held  to  have  equal  rights 
in  the  use  of  the  streets.— O'Dounell  v.  O'Neil 
(Mo.  App.)  815. 

An  operator  of  an  automobile  in  a  street  held, 
as  a  matter  of  law,  free  from  negligence,  and 
relieved  from  liability  for  injuries  caused  by  a 
horse  taking  fright  and  running  away. — O'Don- 
nell  V.  O'Neil  (Mo.  App.)  815. 


HOGS. 


See  "Animals." 


HOLIDAYS. 


See  "Sunday." 


An  indictment  othem-ise  legally  returned  will 
not  be  quashed  because  it  was  returned  on  a 
legal  holiday.— Macklin  v.  State  (Tex.  Cr.  App.) 

HOMESTEAD. 

Homestead  donation)  of  school  land,  see  "Pub- 
lic Lands,"  §  1. 

Land  acquired  as  donation  homestead  as  com- 
munity property,  see  "Husband  and  Wife," 
J  2. 

I    1.    ITatnre,  aoqnlaltlon,  and  extent. 

•Under  Rev.  St.  1899,  S5  .3tilO,  3617  (Ann.  St. 
1906,  pp.  2034,  2038).  relating  to  the  homestead 
of  a_  householder,  the  homestead  right  during 
the  lifetime  of  the  owner  of  the  fee  may  be  de- 
fined as  a  privilege,  an  exemption  from  levy, 
and  sale  under  execution.- Brewington  v.  Brew- 
ington  (Mo.)  723. 

Homestead  laws  are  not  in  derogation  of  the 
common  law,  and  should  not  be  strictly  con- 
stmed.— Brewington  v.  Brewington  (Mo.)  723. 

The  general  rule  in  other  states  is  that  the 
homestead  cannot  be  revalued  and  a  new  home- 
stead set  off,  even  to  the  execution  debtor  in  his 
lifetime,  in  the  absence  of  a  plain  statutory 
provision  permitting  it.— Brewington  v.  Brew- 
ington (Mo.)  T23. 

A  tract  held  part  of  a  business  bomeiitead, 
making  a  mortgage  thereon  void. — Dignowity  v. 
Lindheim  (Tex.  Civ.  App.)  966. 

A  57-acre  tract  in  the  country  forms  no  part 
of  a  homestead  consisting  of  a  block  in  an  un- 
incorporated town.— Dignowity  v.  Lindheim  (Tex. 
Civ.  App.)  966. 

A  detached  tract  held  no  part  of  one's  re!<i- 
dence  homestead.— Dignowity  v.  Lindheim  (Tex. 
Civ.  App.)  966. 

t  2.    Transfer  or  laovmbranee. 

A  mortgage  of  fixtures  attached  to  a  home- 
stead, void  under  the  Constitution,  prohibiting 
liens  on  homesteads,  was  not  vitalized  by  the 
subsequent  caucellation  of  the  title  on  which 
the  homestead  right  was  predicated. — Doak  v. 
Moore  (Tex.  Civ.  App.)  405. 

A  mortgage  of  fixtures  attached  to  the  home- 
stead cannot  be  rendered  valid  by  agreement 
that  the  property  shall  be  treated  as  chattels. — 
Doak  v.  Moore  (Tex.  Civ.  App.)  405. 

Effect  of  a  disclaimer  of  homestead  interest  in 
mortgaged  land  stated. — Dignowity  y.  Lindheim 
(Tex.  Civ.  App.)  966. 

I  3. 
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Right*  of  anrrlTlng  hnaliand,  wife, 
children,  or  heir*. 

•Gen.  St.  1865,  c.  Ill,  g  10  (Rev.  St.  1899.  J 
3625 ;  Ann.  St.  1006,  p.  2040),  relating  to  the 
transfer  and  partition  of  the  homestead,  has 
no  application  to  the  estate  vested  in  the  widow 
and  children  on  the  husband's  death  bv  Gen.  St. 
1865,  c.  Ill,  S  5  (Rev.  St.  ia09,  g  8620;  Ann. 
St.  1906,  p.  2039),  and  such  estate  is  not  subject 
to  revaluation  or  partition  during  the  children's 
minority. — Brewington  v.  Brewington  (Mo.)  723. 

Tinder  Rev.  St.  1899,  g  3620  (Ann.  St.  1906,  p. 
2039),  relating^  to  the  right  which  passes  to  the 
widow  and  children  in  the  husband's  homestead 
on  bis  death,  the  widow  has  a  life  estate,  de- 
terminable on  her  marriage,  and  the  children 
have  an  estate  for  years,  determinable  on  their 
majority,  with  the  incidents  of  their  respective 
estates. — Brewington  v.  Brewington  (Mo.)  723. 

•A  proceeding  under  the  statute  to  have  a 
homestead  estate  allotted  and  set  aside  to  the 
widow  and  minor  children  is  in  the  nature  of  n 
proceeding  in  rem,  and  binds  the  whole  world, 
and  affects  permanently  the  status  of  the  estate. 
—Brewington  v.  Brewington  (Mo.)  723. 

•Point  annotated.   See  •rUalnia. 
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•While  the  family  head  takes  a  homestead 
Riibject  to  revaluation  on  flurtuations  in  value 
during  bis  lifetime,  the  homestead  as  held  by  the 
wife  and  children  may  not  be  revalued,  in  the 
absence  of  fraud,  or  a  statute  permitting  revalu- 
ation.— Brewington  v.  Brewington  (Mo.)  723. 

§  4.     Alandonment,    Tralver,    or    forfei- 
ture. 

Where  a  single  man  contracted  to  sell  and 
convey  his  homestead  and  thereafter  married, 
the  homestead  rights  of  the  wife  in  the  land 
were  subordinate  to  the  contract,  Irrespective  of 
whether  or  not  she  had  notice  of  the  contract 
before  the  marriage. — Parrisa  v.  Hughes  (Tex. 
Civ.  App.)  1140. 

HOMICIDE, 

Admissions  as  evidence,   see   "Criminal   Law," 

«  12. 
Change  of  venue,  see  "Criminal  Law,"  §  3. 
Competency  of  evidence,  see  "Criminal  Law," 

I  10. 
Harmless    error    in    rulings    on    evidence,    see 

"Criminal  Law,"  |  35. 
Indorsement  of  names  of  witnesses  on  indict- 
ment, see  "Indictment  and  Information,"  {  2. 
Joinder  of  counts  in  indictment,  see  "Indictment 

and  Information,"  §  5. 
Preliminary  examination,  see  "Criminal  Law," 

15. 
Presumptions  on  appeal  or  writ  of  error,  see 

"Criminal  Law,"  $  32. 
Province    of    court    and    jury,    see    "Criminal 

Law,"  8  22. 
Relevancy  of  evidence  in  general,  see  "Criminal 

Law."  i  8. 
Review  as  dependent  on  record  on  appeal  or 

writ  of  error,  see  "Criminal  Law,"  {  29. 
Sufficiency  of  instructions,  see  "Criminal  Law," 

I  23. 

I    1.    Murder. 

♦Where  one  with  express  malice  shoots  at  an- 
other with  a  deliberate  intent  to  kill  him.  and 
kills  a  third  person  accidentally,  be  is  guilty  of 
murder  in  the  second  degree. — Thomas  t.  State 
(Tex.  Cr.  App.)  155. 

g  2.     Manalanghter. 

♦Homicide  committed  under  passion  render- 
ing the  mind  incapable  of  cool  reflection  held 
manslaughter. — Gillespie  v.  State  (Tex.  Cr.  App.) 
158. 

•The  word  "meet"  in  Pen.  Code  1879,  art 
5J>8.  construed.— Gillespie  v.  State  (Tex.  Cr. 
App.)  158. 

•"Adequate  cause"  to  reduce  homicide  to  man- 
slaughter construed.— Gillespie  v.  State  (Tex. 
Cr.  App.)  158. 

•Insult  to  a  female  relative  held  adequate 
cause  to  reduce  homicide  to  manslaughter.— 
Gillespie  v.  State  (Tex.  Cr.  App.)  158. 

(  3.     Ezonaable  or  Justlflahle  honloide. 

•It  is  not  necessary  for  one  forced  into  a 
difficulty  by  another  to  retreat,  but  the  one 
provoking  the  difficulty  must  retreat,  before  he 
can  exercise  the  right  of  self-defense. — Voight  v. 
State  (Tex.  Cr.  App.)  205. 

§  4.     Indictment  and  Information. 

•In  a  prosecution  for  assault  with  intent  to 
murder,  the  indictment  must  allege  the  name 
of  the  injured  party,  or  that  it  is  unknown. — 
Brown  v.  State  (Tex.  Cr.  App.)  188. 

I  5.     Evidence. 

•Evidence  in  a  prosecution  for  murder  consid- 
ered, and  held  sufficient  to  sustain  a  verdict  of 
murder  in  the  'first  degree.— Kinslow  v.  State 
(Ark.)  524. 

Evidence  as  to  whether  a  witness  had  stated 
that  he  thought  accused  killed  the  wrong  man 


is  inadmissible  in  a  prosecution  for  murder, 
where  the  defense  is  that  defendant  was  so 
drunk  that  he  did  not  know  he  had  killed  any 
one.— Kinslow  v.  State  (Ark.)  524. 

In  a  prosecution  for  murder,  held,  that  it  was 
not  necessary  for  the  state  to  account  for  the 
whereabouts  of  the  viscera  of  deceased  from  the 
time  of  the  post  mortem  examination  to  the 
time  when  it  was  removed  from  the  morgue  by 
the  undertaker.— State  v.  Daly  (Mo.)  53. 

Evidence  in  a  prosecution  for  homicide  held  to 
sufficiently  identify  accused  as  the  person  who 
committed  the  crime. — State  v.  Jeffries  (Mo.) 
614. 

Evidence  in  a  prosecution  for  homicide  held  to 
sustain  a  verdict  of  guilty.— State  r.  Jeffries 
(Mo.)  614. 

•One  accused  of  murder  could  not  show  the 
details  of  previous  trouble  with  decedent,  where 
such  trouble  had  no  bearing  upon  the  homicide. 
-Jay  V.  State  (Tex.  Cr.  App.)  131. 

One  accused  of  murder  held  not  entitled  to 
show  a  statement  made  by  decedent  to  a  third 
person.- Jay  v.  State  (Tex.  Cr.  App.)  131. 

•On  a  trial  for  murder  evidence  of  former  dif- 
ficulties held  admissible.- Pratt  v.  Sute  (Tex. 
Cr.  App.)  138. 

•On  a  trial  for  murder,  evidence  to  show  that 
decedent  had  gone  to  the  place  of  killing  with 
an  entirely  innocent  purpose  held  inadmissible; 
such  purpose  being  unknown  to  defendant. — 
Pratt  V.  State  (Tex.  Cr.  App.)  138. 

•Evidence  in  a  murder  trial  held  not  to  raise 
an  issue  whether  accused  was  guilty  of  murder 
in  the  second  degree.— Macklin  v.  State  (Tex. 
Cr.  App.)  145. 

•Testimonjr  of  a  witness  absent  at  the  trial 
given  at  a  joint  inquest  and  preliminary  ex- 
amination of  one  accused  of  murder  heU  not 
admissible  against  him.— Nixon  v.  State  (Tex. 
Cr.  App.)  931. 

§   6.    TriaL 

An  instruction  as  to  manslaughter  should  not 
be  given  in  a  prosecution  for  murder  where 
there  is  no  evidence  which  would  reduce  the  of- 
fense to  manslaughter.— Kinslow  v.  State  (Ark.) 
524. 

•Charge  on  self-defense  on  a  trial  for  murder 
held  in  no  wise  erroneous. — Kennedy  t.  Com- 
monwealth (Ky.)  313. 

Under  Rev.  St.  1899,  {  1815  (Ann.  St  190C 
p.  1258),  providing  that  murder  committed  in 
perpetrating  or  attempting  to  perpetrate  rob- 
bery shall  be  murder  in  the  first  decree,  held  a 
defendant  could  not  object  that  two  issues  were 
submitted  to  the  jury.— State  v.  Daly  (Mo.)  53. 

•Under  Rev.  St.  1899,  S  1815  (Ann.  St.  1906. 
p.  1258),  providing  that  homicide  committed  in 
the  perpetration  or  attempt  to  perpetrate  rob- 
bery is  murder  in  the  first  degree,  held,  that  mal- 
ice aforethought  and  premeditation  were  not 
elements  of  the  offense,  and  need  not  be  defined 
in  instructions.- State  v.  Daly  (Mo.)  53. 

In  a  prosecution  for  murder,  an  instruction 
as  to  the  effect  of  improper  medical  treatment 
of  deceased  held  to  be  proper  explanation  of  the 
matter  inquired  aliout  by  a  Juror.— State  v.  Daly 
(Mo.)  53. 

Evidence  in  a  murder  trial  held  insufficient  to 
warrant  an  instruction  on  cooling  time. — Jav  v. 
State  (Tex.  Cr.  App.)  13L 

•Essentials  to  warrant  instruction  on  cooling 
time  in  a  murder  trial  stated. — Jay  v.  State 
(Tex.  Cr.  App.)  131. 

Under  the  evidence  in  a  murder  trial,  held 
tliat  the  court  should  have  instructed  on  the 
law  of  threats  as  a  defense.— Jay  t.  State  (Tex. 
Cr.  App.)  131. 


•Point  annotated.   See  ■ylla'bna* 
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•Requested  charges  on  a  trial  for  murder  held, 
to  some  extent,  objectionable. — Pratt  t.  State 
(Tex.  Cr.  App.)  138. 

An  instruction  authorizine  a  verdict  of  mur- 
der in  the  second  degree  held  not  misleading. — 
Thomas  v.  State  (Tex.  Cr.  App.)  155. 

In  a  prosecutimi  for  homicide,  instructions 
applicable  to  the  evidence  stated.— Gillespie  v. 
State  (Tex.  Cr.  App.)  158. 

*In  a  prosecution  for  homicide,  whether  de- 
fendant at  the  time  of  the  killing  was  laboring 
under  passion  rendering  the  mind  incapable  of 
oool  reflection  held  a.  question  for  the  jury. — 
(iillespie  v.  State  (Tex.  Cr.  App.)  138. 

On  a  trial  for  homicide,  the  evidence  held  not 
to  raise  the  issue  of  mutual  combat  and  a 
charge  erroneously  limited  the  right  of  self-de- 
fense.—Voight  V.  State  (Tex.  Cr.  App.)  205. 

On  a  trial  for  homicide,  the  refusal  to  charge 
with  respect  to  the  right  of  accused  to  act  in 
the  defense  of  his  brother  held  revernible  error. 
—Voight  V.  State  (Tex.  Cr.  App.)  203. 

Evidence  in  a  murder  trial  held  to  require 
an  instruction  on  the  law  applicable  to  tbreaU. 
— Penton  v.  State  (Tex.  Cr.  App.)  »37. 

I   T.    Appeal  and  error. 

•Evidence  held  to  authorize  a  finding  that  the 
killing  was  in  a  mutual  combat,  and  so  murder 
in  the  first  degree.— Strong  v.  State  (Ark.)  536. 

Instructions,  though  inapplicable  and  giving 
defendant  the  benefit  of  something  he  was  not 
entitled  to,  held  not  to  prejudice  him. — Strong 
V.  State  (Ark.)  536. 

•Excluded  evidence  on  a  trial  for  murder,  if 
admitted,  held  incapable  of  affecting  the  result. 
— Kennedy  v.  Commonwealth  (Ky.)  313. 

In  a  prosecution  for  murder,  held,  that  defend- 
ant could  not  complain  of  error  in  striking  matter 
from  the  hypothetical  question  nut  to  bis  expert 
witness.— State  v.  Daly  (Mo.)  53. 

•An  instruction  on  murder  in  the  second  de- 
gree held  not  prejudicial  to  accused  convicted  of 
murder  in  the  first  degree.— Thomas  t.  State 
(Tex.  Cr.  App.)  156. 

HUSBAND  AND  WIFE. 

See  "Divorce." 

Death  of  wife  as  ground  for  abatement  of  action 

for  injuries,  see  "Abatement  and  Revival,"  S  1. 
Exces!<ive    damages   for   injuries   to  wife,   see 

"Damages,"  i  2. 
Impeachment  of  witness  in  action  for  injuries 

to  married  woman,  see  "Witnesses,"  |  4. 
Larcenv  of  separate  property  of  wife,  see  "Lar- 
ceny.'' )  1. 
Opinion  evidence  in  suit  to  enjoin  sale  of  land 

of  wife,  see  "Evidence,"  {  10. 
Restraining  sale  of  wife's  land  under  execution 

against  husband,  see  "Execution,"  g  1. 
Right  of  married  woman  to  redeem  land  from 

tax  sale,  see  "Taxation,"  §  4. 
Rights  of  survivor,  see  "Homestead,"  {  3. 
Subsequent  marriage  affecting  contract  for  sale 

of  homestead,  see  "Homestead,"  {  4. 
Transactions  between  in  fraud  of  creditors,  see 

"Fraudulent  Conveyances,"  f  1. 

{  1.     Actions. 

Under  Rev.  St.  1809.  g  4340  (Ann.  St.  1906,  p. 
2382),  entitling  a  wife  to  maintain  an  action, 
without  joining  her  .  huRband,  for  violation  of 
her  personal  rights,  the  husband  is  not  a  neces- 
sary party  to  actions  by  the  wife  for  personal 
injuries  to  herself,  and  the  wife  may  sue  alone. 
-Elliott  V.  Kansas  City  (Mo.)  627. 


•Upon  the  injury  of  plaintiff's  wife  by  defend- 
ant's negligence,  two  independent  rights  of  ac- 
tion accrued — one  in  favor  of  the  husband  for 
loss  of  her  society  and  services,  etc.,  and  the 
other  in  favor  of  the  wife  for  the  injuries  to 
her  person,  for  her  suffering,  etc. — Elliott  v. 
Kansas  City  (Mo.)  627. 

•A  married  woman  held  authorized  to  sue 
alone  for  injuries  to  her  person  on  proof  that 
her  husband  had  abandoned  her,  and  had  refused 
to  join  in  the  suit. — City  of  San  Antonio  v. 
Wildenstein  (Tex.  Civ.  App.)  231. 

In  an  action  against  a  carrier  for  the  negli- 

§ent  handling  of  a  corpse,  the  petition  and  evi- 
ence  held  to  show  that  the  wife  of  plaintiff 
sustained  such  a  relation  to  the  transportation 
of  the  corpse  that  a  recovery  for  her  suffering 
was  warranted.— Mis.'jouri,  K.  &  T.  Ry.  (3o.  of 
Texas  v.  Hawkins  (Tex.  Civ.  App.)  221. 

g   2.    CommiuiltT  property. 

•Land  acquired  as  a  donation  homestead  held 
to  belong  to  the  community  estate  of  the  hus- 
band's first  marriage,  and  not  to  the  community 
estate  of  his  second  marriage.— Creamer  v.  Bris- 
coe (Tex.)  911. 

•Damages  for  ijersonal  injuries  to  either  hus- 
band or  wife  are  community  property.— City  of 
San  Antonio  t.  Wildenstein  (Tex.  Cir.  App.) 
231. 

A  wife,  accepting  a  conveyance  from  her  hus- 
band of  a  life  estate  in  community  land,  with 
remainder  to  certain  of  their  children,  held  not 
entitled  to  thereafter  renounce  the  deed,  and 
claim  title  to  half  the  land  as  her  community 
interest  therein,  on  the  theory  that  the  transac- 
tion was  governed  by  the  doctrine  of  election. — 
Lindly  v.  Lindly  (Tex.  Civ.  App.)  467. 

A  conveyance  by  a  husband  to  his  wife  with 
her  consent  of  a  life  interest  in  community  land, 
with  remainder  to  such  of  their  children  as  bad 
not  been  provided  for,  held  within  the  husband's 
power,  so  as  to  be  binding  on  the  wife. — Lindly 
V.  Lindly  (Tex.  Civ.  App.)  467. 

A  deed  given  by  a  husband  to  his  wife  with 
her  consent  of  a  life  estate  in  community  land, 
with  remainder  to  certain.of  their  children,  held 
to  convey  the  entire  estate,  and  not  merely  the 
husband's  interest  therein. — Lindly  v.  Lindly 
(Tex.  Civ.  App.)  467. 

A  wife  held  bound,  under  the  evidence,  by  the 
acceptance  of  a  deed  from  her  husband  convey- 
ing to  her  a  life  estate  in  community  land,  with 
remainder  to  certain  children. — Lindly  v.  Lindly 
(Tex.  Civ.  App.)  467. 

•The  husband  is  the  proper  party  to  protect 
all  claims  based  on  community  property  or  to 
recover  wages  of  the  wife  for  services  rendered 
prior  to  a  separation,  and  the  wife  has  no  right 
of  intervention  in  such  action,  except  as  to  what 
may  have  become  lier  separate  property. — Mi- 
chael V.  Rabe  (Tex.  Civ.  App.)  939. 

*Held,  that  where  a  husband  who  had  been 
occupying  public  land  with  his  wife  applied  aft- 
er her  death  for  a  survey,  and  obtained  patent, 
the  land  is  his  seiwrate  land,  and  no  interest 
vested  in  t^  wife.— Simpson  v.  Oato  (Tex.  Civ. 
App.) -940. 

•Elven  if  application  for  a  survey  of  public 
land  were  made  hj  a  husband  during  his  wife's 
lifetime,  if  she  dies  before  patent  issues,  she 
has  obtained  no  community  interest  in  the  land. 
—Simpson  v.  Oats  (Tex.   Civ.  App.)  940. 


HYPOTHETICAL  QUESTIONS. 

In  examination  of  experts,  see  "Bvidence,"  1 10. 


•Point  annotated.    See  ■ylla'bns. 
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IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  S  4 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  4. 

IMPLIED  CONTRACTS. 

See  "Work  and  Labor." 

IMPRISONMENT. 

Seo  "Arrest," 

Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Allowance  or  recoyery  of  compensation,  see 
"Ejectment,"  S  3- 

Liens,  see  "Mechanics'  Liens." 

Public  improvements,  see  "Municipal  Corpo- 
rations," i  6. 

Time  for  maturity  of  note  for  purchase  price 
of  improTpments  on  state  land,  see  "Bills  and 
Notes,"  i  2. 

INCEST. 

Joinder  of  counts  in  indictment  or  information, 
see  "Indictment  and  Information,"  {  5. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  {  1;  "Municipal  Corpo- 
rations,    {  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  S  2. 

INDEMNITY. 

See  "Guaranty";    "Principal  and  Surety." 

•Whether  the  persons  employed  by  a  proi)erty 
owner  to  repair  her  sidewalk  were  independent 
contractors  or  servants,  they  were  liable  for 
any  sum  the  owner  was  compelled  to  pay  for  in- 
juries resulting  from  their  negligence  in  per- 
fuming the  work. — Kampmann  t.  Rothwell 
(Tex.)  1089. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  §  10. 

Exercise  of  ordinary  care,  see  "Negligence,"  §  1. 

Liability  for  injuries  caused  by  defective  street, 

see  "Municipal  Corporations,"  §  9. 
Liability  for  injuries  to  servant  of  railroad  com- 

gany,  see  "Master  and  i?ervant,''  §  2. 
ibility   of   lessor  for   damages   occurring   in 
course  of  repairs  by,  see  "Landlord  and  Ten- 
.  ant,"  i  4. 

INDICTMENT  AND  INFORMATION. 

Return  of  indictment  on  holiday  as  ground  for 
quashing,  see  "Holidays." 


For  particular  offmtct. 

See  "Assault  and  Battery,"  |  1;  "Broach  of 
the  Peace";  "Krabezzlement" ;  "Forgery"; 
"Homicide,"  §  4;  "Larceny,"  {  1;  "Obstruct- 
ing Justice";    "Rape,"  §  1. 

Against  election  laws,  see  "Elections,"  {  3. 

Against  law  relating  to  practice  of  medicine,  see 
"Physicians  and  Surgeons." 

Against  Hquor  law,  see  "Intoxicating  Liquors,"' 
§  5. 

For  maiming  animals,  see  "Animals." 


ladletmeat    or    pr«- 


f    1.    Xeeesalt7    of 
■entment. 

•The  amendment  of  Const.  Mo.  1875,  art.  2.  $ 
12  (Ann.  St.  1906,  p.  134),  adopted  November 
8,  1900,  and  providing  for  the  prosecution  of 
felonies  by  indictment  or  information  as  concur- 
rent remedies,  held  not  repugnant  to  the  fifth 
amendment  to  Const.  U.  S.,  requiring  prosecu- 
tion by  indictment. — Ex  parte  McLaughlin  (Mo.) 
62t>. 

I  2.     Formal  reqnlaltea  of  ladietmeiit. 

Failure  of  prosecuting  attorney  to  indorse 
names  of  witnesses  upon  information  as  required 
by  Rev.  St.  1899,  J  2517  (Ann.  St.  1906.  p. 
1501),  disapproved.— State  y.  Jeffries  (Mo.)  614. 

•Refusal  to  quash  information  in  prosecution 
for  homicide  for  failure  to  indorse  names  of  all 
witnesses  as  provided  for  in  Rev.  SL  1899.  f 
2517  (Ann.  St.  1906,  p.  1.501),  Md  not  error.— 
SUte  V.  Jeffries  (Mo.)  614. 

•An  indorsement  of  an  indictment  held  not  ob- 
jectionable for  failure  to  describe  the  court  in 
which  the  indictment  was  found.  —  State  v. 
Campbell  (Mo.)  706. 

•An  indictment  concludinf;,  "agninst  the  peace 
and  dipiity  of  state,"  omitting  the  definite  arti- 
cle before  "state,"  held  not  a  sub.stantial  com- 
pliance with  Const,  art.  6,  J  38  (Ann.  St.  19<Xi, 
p.  241),  and  fatally  defective.— State  y.  Camp- 
bell (Mo.)  706. 

}  3.    FilluK  and  formal  reQvlslteB  of  tn- 
formatiom  or  oomplalat. 

•Allegation  in  information  as  to  preliminary 
examination  of  accused  held  not  required. — State 
v.  Jeffries  (Mo.)  614. 

•The  filing  of  an  information  held  sufficient, 
although  the  file  mark  was  not  indorsed  on  the 
information. — Starbeck  v.  State  (Tex.  Cr.  App.) 
162. 

Under  Code  Cr.  Proc.  art.  467,  and  Sayles' 
Ann.  Civ.  St.  1897,  art.  4,  a  county  judae 
held  authorized  to  take  complaint  charging  an- 
other with  offense.- Stepp  y.  State  (Tei.  Cr. 
App.)  1093. 

I  4.    Beqnlsltea  ami  snffloleaor  of  aocv* 
•atlon. 

•The  rule  that,  where  words  of  the  statute  are 
descriptive  of  the  offense,  the  indictment  will  be 
sufficient  if  it  follow^  the  language  of  the  stat- 
ute and  expressly  charges  the  exact  offense,  ap- 
plies only  to  offenses  which  are  complete  in 
themselves,  when  the  acts  set  out  in  the  statute 
have  been  done. — Commonwealth  y.  White  (Ky.) 
324. 

•The  statement  in  an  indictment  that  accused 
did  willfully  point  a  deadly  weapon  at  another  is 
a  conclusion  of  the  pleader  so  far  as  it  refers  to 
the  character  of  the  weapon,  since  a  weapon 
may  be  deadly  or  not,  according  to  its  nature  or 
manner  of  use. — Commonwealth  y.  White  (Ky.) 
324. 

In  a  prosecution  for  violation  of  the  local 
option  law,  information  held  not  subject  to  the 
objection  that  it  stated  eouclu-sions  of  the  plead- 
er.—Wade  V.  State  (Tex.  Cr.  App.)  191. 


•Point  annotated.    See  ajllabna. 
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I  5.     Joinder    of    parties,    oCeaaea,    sad 
connti,  dnpUoltjr.  and  eleotlon. 

There  was  no  error  in  joining  in  an  informa- 
tion two  counts,  one  for  rape,  the  other  for  in- 
cest, where  they  both  related  to  the  same  trans- 
action, nor  was  the  sitate  required  to  elect. — 
State  T.  Goodale  (Mo.)  9. 

*Where  one  count  of  an  information  charges 
forgery  and  another  charges  uttering  such  for- 
gery, it  is  error  not  to  require  the  prosecuting 
attorney,  at  the  close  of  the  evidence,  to  elect 
upon  which  count  be  will  ask  a  conviction. — 
State  V.  Carragin  (Mo.)  553. 

•An  indictment  under  Sess.  Acts  190,3,  p.  159 
(Ann.  St.  1906,  {  2120k),  relating  to  illegal  vot- 
ing, held  not  duplicitous,  though  charging  de- 
fined offenses  in  the  conjunctive. — State  v.  Field- 
er (Mo.)  58U. 

In  prosecution  for  homicide,  refusal  of  trial 
court  to  dismiss  count  of  information  as  not  sup- 
ported by  the  evidence  held  not  error. — State  v. 
Jeffries  (Mo.)  614. 

*In  prosecution  for  homicide,  state  held  not 
required  to  elect  ui>on  which  count  of  the  in- 
formation it  would  proceed,  nor  to  enter  nolle 
as  to  count  not  sustained  by  the  evidence. — 
State  ▼.  Jeffries  (Mo.)  614. 

{  6.     Motion   to   qnaali   or   dUmlsa,   and 
demurrer. 

•Motion  to  quash  indictment  and  challenge 
to  panel  held  required  to  be  supported  by  evi- 
dence, though  the  motions  are  verified. — I<rank- 
lin  V.  State  (Ark.)  298. 

I   7.   Amendment. 

•Under  Cr.  Code  Prac.  i  12.5,  the  allowance 
of  an  order  to  be  entered  of  record,  changing  the 
name  of  accused  in  an  indictment  to  the  cor- 
rect name  of  accused,  held  proper. — Russellville 
Home  Telephone  Co.  v.  Commonwealth  (Ky.) 
340. 

f  8.    Iaanea>  proof,  and  varlanoe. 

•In  a  criminal  prosecution,  the  prosecution 
may  not  supplement  a  defective  charge  in  the 
indictment  by  sufficient  proof.— Commonwealth 
T.  White  (Ky.)  324. 

INDORSEMENT. 

Forgery  of  indorsement  on  note,  see  "Forgery." 
Of   bill   of   exchange   or   promissory   note,    gee 
"Bills  and  Notes,"  {§  1,  4,  0. 

INFANTS. 

See  "Guardian  and  Ward";    "Parent  and  Child." 
Consent  of  minor  heirs  to  revival  of  action,' see 

".A.bntpment  and  Revival,"  i  1. 
Sale  of  liquors  to  minor  as  ground  for  revoca- 
tion of  (iram  shop  license,  see  "Intoxicating 
Liquors,"  §  3. 

{    1.    Property  and  oonvejanoea. 

Where  a  conveyance  by  certain  minors  was 
set  aside  on  their  becoming  of  age,  the  grantee 
was  entitled  to  set  off  taxes,  repairs,  and  im- 
provements against  the  minors'  claim  for  rents 
accruing  within  three  years.— Tobin  v.  Spann 
(Ark.)  .')34. 

•Where  a  minor's  deed  is  disaffirmed  on  his 
becoming  of  age,  be  is  entitled  to  rents  only 
from  the  date  of  disaffirmance. — Tobin  v. 
Spann   (Ark.)   534. 

•A  minor  Iteld  not  estopped  by  his  appear- 
ance and  representations  that  he  was  of  full 
age  to  disaffirm  a  deed  executed  during  minor- 
ity.—Tobin  V.   Spann   (Ark.)   534. 

•A  deed  of  a  minor  is  not  absolutely  void, 
but  only  voidable,  and,  unless  he  disaffirms  the 


deed  within  a  reasonable  time  after  attaining 
majority,  it  is  binding  upon  him. — Stone  v. 
Wolfe  (Tex.  Civ.  App.)  981. 

•Defendant  held,  under  the  circumstances,  to 
have  disafBrmed  a  deed  executed  by  her  while 
a  minor  within  a  reasonable  time  after  the 
removal  of  her  disabilities  of  minority. — Stone  v. 
Wolfe  (Tex.  Civ.  App.)  981. 

INFERIOR  COURTS. 

See  "Courts,"  {  3. 

INFORMATION. 

Criminal  acctisation,  see  "Indictment  and  Infor- 
mation." 

INHERITANCE. 

See  "Descent  and  Distribution." 

INITIATION. 

Into  fraternal  insurance  association,  see  "Insur- 
ance," i  11. 

INJUNCTION. 

Opinion  evidence  in  suit  to  enjoin  sale  of  land, 
see  "Evidence,"  f  10. 

Jtelief  againtt   particular   acts   or  proccedingt. 

See  "Nuisance,"  {  1. 

Acts  in  restraint  of  trade,  see  "Monopolies," 
i  1. 

Acts  of  association  in  restraint  of  trade,  see 
"Associations." 

Breach  of  covenants,  see  "Covenants,"  §  2. 

Collection  of  tolls  by  turnpike  company,  see 
"Turnpikes  and  Toll  Roads,"  S  1. 

Declaration  of  result  of  election  locating  county 
seat,  see  "Counties,"  J  1. 

Municipal  assessmpnt,  see  "Municipal  Corpo- 
rations," I  6. 

Publication  of  result  of  local  option  election,  see 
"Intoxicating  Ijquors,"  i  2. 

Sale  under  execution,  see  "Execution,"  i  1. 

Use  of  street,  see  "Municipal  Corporations,"  {  8. 

Kemeu)  of  proceedings  for  injunctinn.. 
Review   as   dependent   on   nature  and   form   of 
remedy,  see  "Appeal  and  Error,"  {  1. 

8    1.    Snbleota  of  protection  and  relief. 

Though  a  mining  licensee  cannot  maintain  an 
action  for  unlawful  detainer,  he  may  restrain 
a  trespass  upon  his  possession.— Integrity  Min. 
&  Mill.  Co.  V.  Moon  (Mo.  App.)  1057. 

•A  covenant  in  a  deed  limiting  the  use  of 
the  land  conveyed  will  be  enforced  in  equity 
by  injunction,  though  the  covenant  is  not  of 
the  class  technically  running  with  the  land. — 
Woods  v.  Lowrance  (Tex.  Civ.  App.)  418. 

$   8.    Preliminary  and  Interloentory  In- 
jnnotlons. 

Under  Rev.  St.  1S95,  art.  2989.  as  amended 
by  Laws  1907,  p.  206,  c.  107,  the  dissolution 
of  an  injtinction  issued  on  a  petition  held 
erroneous. — Woods  v.  Lowrance  (Tex.  Civ. 
App.)  418. 

S  3.    Violation  and  pnnlahment. 

In  contempt  proceedings,  evidence  held  in- 
sufficient to  authorize  conviction  of  defendant. 
—State  V.  Dowdy  (Ark.)  1175. 

In  contempt  proceedings  for  violating  decree 
enjoining  defendant  from  interfering  with  the 
title  of  a  certain  person  in  lands  owned  by  such 
person,  held,  that  defendant  could  not  be  con- 


•Polnt  annotated.   See  ■yUabna. 
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victcd  without  proof  of   plaintiff's   title  being 
made.— State  v.  Dowdy  (Arlt.)  1173. 

IN  PAIS. 

Estoppel,  aee  "Estoppel,"  (  1. 

INQUEST. 

Of  coroner,  see  "Homicide,"  i  5. 

INSANE  PERSONS. 

Testimony  as  to  transactions  witli  persons  sub- 
seqaently  incompetent,  see  "Witnesses,"  §  2. 

{   1.    Aottoma. 

Tlie  fact  that  the  court  permitted  one  J.  to 
act  in  behalf  of  an  insane  defendant,  and  rec- 
ognized him  throughout  as  a  suitable  represen- 
tative, held  tantamount  to  an  appointment  of 
J.  for  that  purpose.— Lindly  t.  Lindly  (Tex. 
Civ.  App.)  m. 

Where,  in  an  action  for  partition,  a  deed  to 
plaintiff  from  one  of  defendants  alleged  to  l>e 
of  unsound  mind  was  sought  to  be  set  aside, 
it  was  discretionary  with  the  trial  court  to 
inquire  into  the  mental  condition  of  defend- 
ant in  limine,  or  to  submit  the  question  to 
the  jury  with  the  other  issues. — Lindly  t.  Und- 
ly  (Tex.  Civ.  App.)  467. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors." 

INSTRUCTIONS. 

In  civil  actions,  see  "Sew  Trial,"  {  1;   "Trial," 

SS  6-12. 
In  criminal  prosecutions,  see  "Criminal  Law," 

{  23;  "Homicide,"  f  6. 

INSURANCE. 

Competency  of  witnesses  in  action  on  benefit 
certificate,  see  "Witnesses,"  J  2. 

Declarations  as  to  birth  in  action  on  policy,  see 
"Evidence,"  f  6. 

Harmless  error  in  rulings  in  action  on  mutual 
benefit  certificate,  see  "Appeal  and  Error,"  | 
20. 

Laws  imposing  limitations  on  life  insurance 
contracts  as  interfering  with  liberty  to  con- 
tract, see  "Constitutional  Law,"  J  3. 

License  to  foreign  insurance  companies,  see 
"Corporations,"  {  8. 

Opinion  evidence  in  action  on  policy,  see  "Evi- 
dence," §  10. 

Retrospective  operation  of  laws  relating  to,  see 
"Constitutional  Law,"  {  5. 

Review  in  action  on  policy  as  dependent  on  as- 
signment of  errors,  see  "Appeal  and  Error," 
i  9. 

Right  to  interest  on  judgment  in  action  on  pol- 
icy, see  "Interest,"  I  1. 

Taxation  of  insurance  companies,  see  "Taxa- 
tion," {  2. 

I    1.    Ininranoe   oompanles. 

Rev.  St.  18.0.').  art.  3028.  held  applicable  to  all 
insurance  corporations,  except  such  as  mav  be 
excluded  by  article  3006.— State  v.  BurRess 
(Tex.)  922. 

Rev.  St.  1895,  art  3029.  held  to  apply  to  stock 
companies,  and  not  to  limit  the  general  provi- 
sions of  article  3028,  relating  to  the  formation 
of  companies  to  transact  in.surance  business. — 
State  T.  Burgess  (Tex.)  922. 


A  live  stock  insurance  company,  incorixjrati»d 
under  Rev.  St.  1895.  art.  642,  subd.  46,  held  not 
a  mutual  relief  association  within  article  3096, 
embodied  in  title  58,  entitled  "Incorporation  ot 
Insurance  Companies." — State  v.  Burgess  (Tex.) 
922. 

(  2.  AaalsBmeat  or  other  tnuufer  of 
polioy. 

A  loan  and  pledge  contract  whereby  insurer 
advanced  money  on  a  policy  aa  collateral  Se- 
curity held  not  a  contract  distinct  and  inde- 
pendent from  the  policy.^-Burridge  v.  New 
York   Life   Ins.    Co.    (Mo.)   560. 

{  3,  Gaaoellatlon,  siirrender,  abandon- 
ment, or  reaolsalon  of  poUoy. 

Facts  held  not  to  show  the  surrender  of  a 
life  policy  to  the  company  "for  a  consideration 
adequate  in  the  judgment  of  the  holder,"  with- 
in Rev.  St.  1899,  f  7900  (Ann.  St.  1906,  p. 
3755).— Burridge  v.  New  York  Life  Ins.  Co. 
(Mo.)  560. 

{  4.  Forfeiture  of  polloj  for  breaeh  of 
promissory  -warranty,  eovenant, 
or  eondltlon  snbae^ nent. 

*A  stipulation  in  a  fire  policy  requiring  the 
keeping  of  an  inventory  in  a  fireproof  safe  held 
not  complied  with. — Arkansas  Ins.  Co.  v.  Luth 
er   (Ark.)   1022. 

Under  Rev.  St.  1899,  (  7897  (Ann.  St.  190i;. 
p.  3752),  the  indebtedness  which  may  be  de- 
ducted from  the  net  value  of  a  defaulted  life 
policy  held  restricted  to  indebtedness  for  past 
premium  payments,  and  the  company  not  en- 
titled to  dedlict  other  indebtedness  because  of 
a  loan  and  pledge  contract. — Burridge  v.  Xew 
York  Life  Ins.  Co.  (Mo.)  560. 

I  5.  Eatoppel,  -walTer,  or  acreeaaenta 
aSeotinK  rigbt  to  avoid  or  for- 
feit  poUoT. 

*An  insurer  held  bound  by  the  knowledge  of 
its  agent  acquired  while  actingwitbout  the  scope 
of  his  agency.— Fire  Ass'n  of  Philadelphia  v.  La 
Grange  &  Lockhart  Compress  Co.  (Tex.  Civ. 
App.)  1134. 

'Insurer  in  a  fire  policy  issued  by  an  agent 
held  bound  by  the  facts  known  by  the  agent 
at  the  time  of  the  issuance  of  the  policy. — Fire 
.\ss'n  of  Philadelphia  v.  La  Grange  &  Lockhart 
Compress  Co.  (Tex.  Civ.  App.)  1134. 

S  6.    Rlalui  and  oavaea  of  loas. 

An  instruction  in  an  action  on  an  accident 
policy  aa  to  acts  tending  to  reduce  the  amount 
of  the  policy  held  not  erroneous. — Dillon  t.  Con- 
tinental Casualty  Co.  (Mo.  App.)  89. 

i  7.    Notioe  and  proof  of  loes. 

'Where  a  life  insurance  policy  makes  it  a 
condition  precedent  to  recovery  thereon  tliat 
proofs  of  death  be  furnished  in  accordance  with 
the  provisions  of  the  policy,  and  there  is  a  fail- 
ure to  furnish  such  proof  and  no  waiver  of  the 
provision  is  claimed  nor  excuse  shown,  there 
can  be  no  recovery. — Metropolitan  Life  Ins.  Co. 
v.  Wagner  (Tex.  Civ.  App.)  1120. 

§  8.  Payment  or  disoharge,  oontrlba- 
tion,  and  snbroKation. 

An  offer  by  insurer's  attorneys  to  pay  the 
amount  of  a  policy  and  6  per  cent,  interest  be- 
fore suit  brought  held  not  to  prejudice  the  bene- 
ficiary's right  to  damages  and  attorney's  te«'s 
which  had  accrued  under  Rev.  St  1^3.  art. 
3071,  by  insurer's  failure  to  pay  the  claim-  in 
accordance  with  the  terms  of  the  policy  after 
demand.— Penn  Mut'Life  Ins.  Co.  v.  Maner 
(Tex.)  1084. 

A  letter  written  to  insurer  by  a  beneficiary's 
attorneys  requesting  payment  held  a  sufficient 
demand  withm  Rev.  St  1895,  art  3071.  so  as 
to  entitle  the  beneficiary  to  recover  attorney's 
fees  and  damages  on  insnrer**  failure  to  pay 
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within  the  time  specified  in  the  policy.— Penn 
Mut.  Life  Ins.  Co.  T.  Maner  (TexO  1084. 

The  amount  required  by  Rev.  St.  IS&o,  art 
3071,  to  l>e  paid  by  an  insurance  company  in 
addition  to  the  amount  of  the  policy,  where  it 
refused  to  pay  the  amount  of  the  policy  within 
the  time  provided  therein,  AeM  damages,  and  not 
a  penalty,  and  every  policy  of  life  insurance 
executed  in  the  state  embraces  the  provision  as 
part  of  the  contract. — Mutual  Reserve  Life  Ins. 
Co.  V.  Jay  (Tex.  Civ.  App.)  1116. 

The  right  of  subrogation  given  to  an  insurer 
issuing  a  fire  policy  held  a  valuable  right  and 
material  to  the  risk.— Fire  Ass'n  of  Philadelphia 
v.  La  Grange  &  Loclchart  Compress  Co.  (Tex. 
Civ.  App.)  1134.  ^ 

S   9.    Aotlona  on  polloles. 

Evidence  held  to  show  that  insured  under  a 
fire  policy  had  surrendered  it  for  immediate  can- 
cellation i)efore  a  fire. — ^tna  Ins.  Co.  v.  Ro- 
bards  Tobacco  Co.'s  Trustee  (Ky.)  1185. 

Evidence  in  an  action  on  a  life  policy  ex- 
amined, and  held  not  to  show  that  an  entire 
loan  made  by  insurer  on  the  policy  was  for 
the  purpose  of  payment  of  past  premiums. — 
Burridge  v.  New  York  Life  Ins.  Co.  (Mo.)  ."i60. 

In  an  action  on  a  policy  of  insurance  for  the 
loss  of  a  mnle,  evidence  held  insufficient  to  show 
that  the  mule  was  killed  by  lightning  as  alleged. 
— Warren  v.  Farmers'  Mut.  Fire  Ins.  Co.  (Mo. 
App.)  88. 

In  an  action  on  an  accident  policy,  evidence 
held  not  to  justify  the  court  in  holding  that  the 
insured  knew  of  the  danger  to  which  he  was  ex- 
posed.—Dillon  T.  Continental  Casualty  Co.  (Mo. 
App.)  8». 

In  an  action  on  a  life  insurance  policy,  wheth- 
er declarations  of  the  father  of  insured  as  to  the 
time  and  place  of  insured's  birth  were  true 
held  to  be  for  the  jury. — Mutual  Reserve  Life 
Ins.  Co.  T.  Jay  (Tex.  Civ.  App.)  1116. 

Evidence  held  to  show  that  an  insured  commit- 
ted suicide.— Metropolitan  Life  Ins.  Co.  y.  Wag- 
ner (Tex.  Civ.  App.)  1120. 

In  an  action  on  an  insurance  policy,  if  facts 
constituting  a  waiver  of  any  defense  are  not 
specifically  pleaded,  evidence  to  prove  the  waiver 
is  inadmissible. — Metropolitan  Life  Ina.  Co.  v. 
Wagner  (Tex.  Civ.  App.)  1120. 

*Proceeding8  of  coroner's  inquest  held  admis- 
sible to  show  cause  of  decedent's  death  in  an 
action  on  a  life  insurance  policy  when  expressly 
made  evidence  by  the  policy,  though  not  included 
in  the  proof  of  death.- Metropolitan  Life  Ins. 
Co.  T.  Wagner  (Tex.  Civ.  App.)  1120. 

f  10.   KelBanramoe. 

Where  an  insurance  company  which  contracted 
to  reinsure  the  risks  of  another  company  ex- 
pressly restricted  its  liability  to  claims  arising 
by  reason  of  death,  held,  it  was  not  liable  upon  a 
cash  surrender  value  provision  of  a  policy. — Mut- 
ual Reserve  Fund  Ufe  Ass'n  v.  Green  (Tex. 
Civ.  App.)  1131. 

1 1 1.   Mniiutl  iMBeflt  Ijunranee. 

'Whether  an  insured  was  insaqe  at  the  time 
he  hung  himself  held,  under  the  evidence,  for  the 
jury. — Bankers'  Fraternal  Union  v.  Donahue 
(Ky.)  878. 

'Evidence  held  to  sustain  a  verdict  in  favor 
of  the  beneficiar:y  on  the  issue  of  the  insured's 
insanity  at  the  time  he  hung  himself. — Bankers' 
Fraternal  Union  v.  Donahue  (Ky.)  878. 

Under  Ky.  St.  190.%  |  67»,  requiring  the  by- 
laws of  a  mutual  l)enent  association  to  be  at- 
tached to  and  made  a  part  of  the  certificate,  de- 
livery of  a  copy  of  the  by-laws  to  the  insured  at 
the  time  of  the  delivery  of  the  certificate  is  in- 


sufficient.— Bankers'  Fraternal  Union  v.  Dona- 
hue (Ky.)  878. 

In  an  action  on  a  certificate  of  insurance,  held 
error  to  exclude  the  application  of  insured  and 
the  proofs  of  death  offered  by  the  order  to  estab- 
lish the  fraudulent  character  of  the  representa- 
tions made  in  the  application. — Supreme  Lodge 
K.  P.  V.  Bradley  (Ky.)  1178. 

A  fraternal  insurance  order  held  not  liable  for 
personal  injuries  sustained  by  a  member  during 
an  initiation  conducted  by  a  local  camp  of  the 
order.— Kendrick  v.  Modem  Woodmen  of  Amer- 
ica (Mo.  App.)  805. 

•Forfeitures  not  being  favorites  of  the  law. 
certificates  of  insurance  in  fraternal  benefit  as- 
sociations will  be  strictly  construed  as  to  for- 
feitures provided  for  therein. — Leech  v.  Order  of 
R.  R.  Telegraphers  (Mo.  App.)  811. 

A  member  of  a  benefit  department  in  the  Order 
of  Railroad  Telegraphers  held  not  to  lose  his 
rights  in  the  benefit  department  by  the  nonpay- 
ment of  his  dues,  in  the  order  under  its  by-laws. 
—Leech  v.  Order  of  R.  R.  Telegraphers  (Mo. 
App.)  811. 

Facts  considered,  and  held  insufficient  to  sus- 
tain a  judgment  against  an  officer  of  a  subordi- 
nate lodge  on  an  account  for  services  rendered  to 
the  lodge. — Frankle  y.  Mathewson  (Mo.  ^pp.) 
830. 

*An  assignment  of  a  part  of  the  proceeds  of 
a  mutual  tenefit  certificate  to  persons  not  cred- 
itors of  the  insured  held  void.— Jenkins  y.  Mor- 
row (Mo.  App.)  1051. 

A  foreign  corporation  sued  for  failure  to  pay 
a  death  certificate  held  required  to  establish  tnat 
it  was  a  fraternal  association  within  Rev.  St. 
Mo.  1899,  §  1408  (Ann.  St.  1906.  p.  1111),  and 
that  it  had  been  admitted  in  the  state  as  provid- 
ed by  section  1410  (page  1113),  to  entitle  it 
to  the  benefit  of  the  laws  pertaining  to  such 
associations,  and,  it  not  appearing  that  it  had 
heen  so  admitted,  the  contract  must  be  consid- 
ered as  one  of  regular  insurance,  to  which  by 
section  7896  (page  3750),  suicide  of  insured  is  no 
defense. — Loyal  Americans  of  the  Republic  v. 
McCIanahan  (Tex.  Civ.  App.)  973. 
to  pay  a  death  benefit  certificate  held  to  show 

•Evidence  in  an  action  for  damages  for  refusal 
that  insured  committed  suicide. — Loyal  Amer- 
icaas  of  the  Republic  v.  McCIanahan  (Tex.  Civ. 
App.)  973. 

INTENT. 

Of  testator,  see  "Wills,"  {  1. 

INTEREST. 

See  "Usury." 

I   1.    Rlfhto  «Bd   liabilities  in   Keneral. 

Under  Rev.  St.  1895,  art.  3105,  held,  that  in 
an  action  on  an  insurance  policy,  where  judg- 
ment was  rendered  for  the  face  of  the  policy, 
and  a  further  sum  as  statutory  damages  for  re- 
fusal to  pay  the  policy  on  demand  within  the 
time  specified  therein,  interest  was  properly  al- 
lowed on  the  whole  judgment  from  the  time  it 
was  rendered.— Mutual  Reserve  Life  Ins.  Co.  y. 
Jay  (Tex.  Civ.  App.)  1116. 

I   2-    Tlai«  and  compntatlOB. 

•Rule  stated  for  computing  interest  where  par- 
tial payment  is  made  of  less  than  interest  due. — 
Dunlap  V.  Kelly  (Mo.  App.)  793. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction."  {  2. 
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INTERLOCUTORY  JUDGMENT. 

Appealability,   see  "Appeal  and  Error,"   {  3. 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions  in  general,  see  "Parties,"  §  1. 
Right  of  intervener  to  appeal,  see  "Appeal  and 
Error,"  g  4. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS, 

Admission  of  evidence  obtained  by  officers  in 
prosecution  for  offense  against  liquor  law  as 
in  violation  of  prohibition  against  unreason- 
able searches  and  seizure,  see  "Searches  and 
Seizures." 

Argument  and  conduct  of  counsel  in  prosecution 
for  tfffense  against  liquor  law,  see  "Criminal 
Law,"  i  21. 

Competency  of  evidence  in  prosecution  for  of- 
fense against  liquor  law,  see  "Criminal  Law," 
{  10. 

Contest  of  local  option  election,  see  "Elections," 
i2. 

Credibility  and  impeachment  of  witness  in  pros- 
ecution for  offense  against  liquor  law,  see 
"Witnesses,"  i  4. 

lOxamination  and  cross-examination  of  witness- 
es in  prosecution  for  offense  against  liquor 
law,  see  "Witnesses,"  {  3. 

Harmless  error  in  prosecution  for  offense 
against  liquor  law,  see  "Criminal  Law,"  §  35. 

Interstate  sales  of  whisky,  see  "Commerce,"  S  1. 

Parties  to  offense  against  liquor  law,  see  "Crim- 
inal Law."  i  1. 

Reception  of  evidence  in  prosecution  for  offense 
against  liquor  law,  see    Criminal  Law,"  §  19. 

Review  by  certiorari  of  revocation  of  dramshop 
license,  see  "Certiorari,"  i  1. 

Review  m  prosecution  for  offense  against  liquor 
law  as  dependent  on  presentation  in  lower 
court  of  grounds  of  review,  see  "Criminal 
Law,"  {  28. 

Sufficiency  of  indictment  for  offense  against 
liquor  law,  see  "Indictment  and  Information," 
I  4. 

{   1.    Oonatltntloiiality  of  aeta  micI  ordl- 


•The  local  option  law  (Rev.  St.  1809,  c.  22, 
art.  3  [Ann.  St.  1906,  pp.  1733-17401)  is  con- 
stitutional.— State  V.  Harp  (Mo.)  578. 

Acts  30th  Leg.  p.  246,  c.  132,  prohibiting  the 
keeping  of  disorderly  houses  defined  as  a  house 
where  intoxicating  liquors  are  sold  or  kept  for 
sale  without  a  license  held  not  in  conflict  with 
Const,  art.  10,  {  20.— Joliff  v.  State  (Tex.  Cr. 
App.)  176 :   Webber  v.  Same  (Tex.  Cr.  App.)  182. 

i  2.     I<o<ukl  option. 

•Publication  of  notice  of  local  option,  elec- 
tion held  sufficient,  under  Rev.  St.  IRK),  f  3029 
(Ann.  St.  1906,  p.  1730).— State  v.  Brown  (Mo. 
App.)  99. 

A  local  option  election  throughout  a  county 
under  Rev.  St.  1899,  §  3027  (Ann.  St.  1006, 
p.  1733).  held  to  fix  the  status  of  the  entire  coun- 
tv.  including  a  city  therein,  for  four  years  pre- 
scribed by  section  3033  (page  1739),  and  that  it 
is  not  contemplated  by  section  3028  (page  1735) 
that  a  city  under  prohibition  by  virtue  of  such 


an  election  can  proceed  under  that  section,  with- 
in the  four  years'  period,  by  taking  a  census  and 
holding  another  election  to  determine  whether 
intoxicating  liquors  may  be  sold  within  its  lim- 
its.— State  ex  rel.  Hooyer  v.  Hickerson  (Mo. 
App.)  108. 

Fact  that  the  county  judge  certified  that  the 
result  of  a  local  option  election  was  published 
four  weeks  on  the  date  of  the  fourth  issue  of 
a  weekly  newspaper,  while  the  four  weeks  did 
not  expire  untu  the  end  of  the  week  in  which 
the  last  issue  appeared,  would  not  vitiate  bis 
certificate.— Williams  v.  State  (Tex.  Cr.  App.) 
189. 

•Under  Rev.  St.  1895.  art.  3391,  notice  of  the 
result  of  a  local  option  election  need  not  be 
published  each  day  in  a  newspaper,  but  the  pub- 
lication in  four  successive  issues  of  a  weekly 
newspaper  is  sufficient. — Williams  v.  State  (Tex. 
Cr.  App.)  189. 

A  local  option  election  held  subsequent  to  the 
one  under  which  a  prosecution  was  based,  which 
also  resulted  in  favor  of  prohibition,  did  not 
nullify,  supersede,  and  set  aside  the  prior  elec- 
tion.—Wade  V.  State  (Tex.  Cr.  App.)  191. 

An  ordw  submitting  the  question  of  prohibi- 
tion to  popular  vote  held  sufficient,  though  it 
used  the  word  "whether,"  instead  of  "wheth- 
er or  not."— Wade  v.  State  (Tei.  Or.  App.)  191, 
192. 

A  local  option  election  held  subsequent  to  th» 
one  under  which  a  prosecution  was  based, 
which  also  resulted  in  tavor  of  prohibition,  did 
not  nullify  and  set  aside  the  prior  election. — 
Wade  V.  State  (Tex.  Or.  App.)  192. 

Under  Const,  art.  16,  I  20,  the  local  option 
law  enacted  by  the  Le^slature,  by  which  a 
county  as  a  unit  made  the  sale  of  intoxicating 
liquors  therein  unlawful,  held,  effective  through- 
out the  county,  including  a  city  therein. — Fox 
T.  State  (Tei.  Cr.  App.)  370. 

Acts  29th  Leg.  (Act  April  7,  1905,  p.  9.5, 
c.  (i9,  §  1)  held  not  to  change  the  rule  that 
injunction  will  not  lie  to  prevent  publication 
of  the  result  of  a  local  option  election.— Merrill 
V.  Savage  (Tex.  Civ.  App.)  408. 

Equity  held  without  jurisdiction  to  prevent 
by  injunction  a  publication  of  the  result  of  a 
local  option  election,  but  the  remedy  is  in  the 
manner  pointed  out  by  statute. — Merrill  v. 
Savage  (Tex.  Civ.  App.)  408. 

Under  Onst.  art.  5,  {  18,  Rev.  St.  1803.  arts. 
1532,  1533.  Const,  art.  16,  {  20,  as  amended  in 
1891,  and  Sayles'  Ann.  Civ.  St  1897.  art.  3384, 
the  effect  of  which  was  to  authorize  a  com- 
missioners' court  to  order  an  election  in  a 
commissioners'  precinct,  such  election  may  be 
ordered,  even  though  the  precinct  embraces 
two  or  more  justices*  precincts,  a  part  of  which 
was  "wet"  and  a  part  "dry."— Cofield  v.  Brit- 
ton  (Tex.  Civ.  App.)  493. 

Under  Const,  art.  6,  t  18,  and  Rev.  St.  189.5, 
arts.  1532,  1533,  relative  to  creating  commis- 
sioners' precincts,  etc.,  and  Const,  art.  16,  (  20, 
as  amended  in  1891,  and  to  Sayles'  Ann.  Civ. 
St.  1807,  art.  3384,  relating  to  local  option 
elections,  held,  that  a  commissioners'  precinct 
was  a  political  subdivision  within  the  Consti- 
tution so  as  to  authorize  a  commissioners' 
court  to  order  an  election  therein. — Cofield  v. 
Britton  (Tex.  Civ.  App.)  493. 

•Under  Sayles'  Ann.  Civ.  St  1897,  |  3384. 
relating  to  local  option  elections  in  territory 
embracing  an  incorporated  town,  and  Laws 
1897,  p.  159,  c.  114,  forfeiting'  the  charter  of 
certain  towns  on  their  failure  to  elect  officers, 
the  burden  was  on  those  contesting  the  elec- 
tion to  show  that  the  town  was  a  subsisting 
municipal  corporation,  and,  in  the  absence  of 
evidence    to    the    contrary,   it   would    tM   pre- 
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smned  that  the  coininissioners  in  Inrlnding  the 
town  acted  -within  the  law. — Cofield  v.  Britton 
(Tex.  Civ.  App.)  493. 

Under  the  direct  provisions  of  Sayles'  Ann. 
Civ.  St.  1897,  art.  3SQ5,  the  failure  to  adopt 
prohibition  in  a  county  at  a  local  option  elec- 
tion did  not  prevent  the  holding  of  an  election 
immediately  thereafter  io  a  commissioners' 
precinct  to  determine  whether  local  option 
should  be  adopted  therein. — Cofield  v.  Britton 
(Tex.  Civ.  App.)  493. 

In  a  local  option  election  contest,  under  Say- 
les'  Ann.  Civ.  St.  1897,  \  3384,  relating  to  local 
option  elections  in  territory  embracing  incor- 
porated towns,  and  Laws  1897,  p.  159,  c.  114, 
forfeiting  the  charter  of  certain  towns  on  their 
failure  to  elect  officers,  evidence  held  properly 
excluded  to  support  a  supplemental  answer  aft- 
er trial  and  judgment,  and  after  petitioners 
had  perfected  an  appeal,  alleging  facts  to  bring 
the  town  of  Q.  within  the  statute. — Cofield  y. 
Britton  (Tex.  Civ.  App.)  493. 

{  3.     Ziioenses  »nd  taxes. 

Under  Ann.  St.  1906,  SI  3(X)9,  3012,  3018,  the 
license  of  a  dramshop  keeper  cannot  be  revoked 
on  the  ground  that  the  keeper  sold  liquors  to 
minors. — State  ex  rel.  Arnold  v.  Lichta  (Mo. 
App.)  82.J. 

*A  license  to  sell  liquor  is  neither  a  contract 
nor  a  right  to  property,  and  the  granting  and  re- 
voking of  a  license  is  purely  statutory,  and  a  li- 
cense cannot  be  revoked  except  as  provided  by 
statute.— State  ex  rel.  Arnold  v.  Lichta  (Mo. 
App.)    825. 

*A  single  sale  or  gift  of  intoxicating  liquor 
by  a  dramshop  keeper  to  two  minors  held  not  to 
make  his  place  a  disorderly  one  within  Ann.  St. 
1906,  {  3012.— State  ex  rel.  Arnold  v.  Lichta 
(Mo.  App.)  825. 

I  4.     Offenses. 

Under  Ky.  St.  1903,  §  2558,  a  druggist  held 
not  to  violate  a  local  option  law  in  selling  intox- 
icants on  a  prescription  insued  in  the  name  of 
the  buyer,  bnt  Intended  for  the  buyer's  wife. — 
Commonwealth   v.   Byers   (Ky.)  895. 

Acts  30th  Leg.  p.  246,  c.  132,  prohibiting  the 
keeping  of  a  disorderly  house  where  intoxicat- 
ing liquors  are  sold  or  kept  for  sale  without  a 
license,  is  in  force  in  local  option  territory,  as 
well  as  in  nonlocal  option  territory.— Joliff  v. 
State  (Tex.  Cr.  App.)  176;  Webber  v.  Same 
(Tex.   Cr.   App.)   1^ 

*A  sale  of  liquor  for  medicinal  purposes  in 
local  option  territory  can  be  made  only  on  the 
prescription  of  a  regular  physician.— Williams 
V.  State  (Tex.  Cr.  App.)  189. 

There  was  no  sale  of  whisky  to  witness  if  his 
companion  paid  for  it— Tipplt  v.  State  (Tex. 
Cr.  App.)  190. 

{   6.    Criminal  proaeomtlona. 

On  a  trial  for  violating  a  local  option  law, 
held  not  error  to  permit  accused  to  testify  that 
he  was  a  druggi-st.  without  showing  by  the  rec- 
ord that  he  had  been  licensed. — Commonwealth 
V.  Byers  (Ky.)  895. 

Whether  local  option  has  been  adopted  held 
a  question  for  the  jury.— State  v.  Brown  (Mo. 
App.)  99. 

Evidence  held  sufficient  to  show  that  the  sale 
of  liquor,  in  violation  of  local  option,  was  by 
defendant.— State  v.  Brown  (Mo.  App.)  99. 

'Evidence  in  a  prosecution  for  violating  the 
local  option  law  examined,  and  held  to  sustain  a 
conviction.— State  v.  Melton  (Mo.  App.)  8.">8. 

An  instruction  in  a  trial  for  violating  the 
local  option  law  held  not  subject  to  complaint 
by  accused.— Southworth  v.  State  (Tex.  Cr. 
App.)  138. 


Refusal  to  instruct  that  conviction  for  viola- 
tion of  the  local  option  law  could  not  be  had 
npon  the  uncorroborated  testimony  of  an  ac- 
complice held  not  error  in  view  of  the  statute 
relating  to  testimony  of  a  purchaser  of  intox- 
icating liquor  in  local  option  territory. — ^Ross 
V.  State  (Tex.  Cr.  App.)  152. 

•Where  the  sale  of  intoxicating  liquor  has 
been  prohibited  as  the  result  of  an  election,  a 
subsequent  election  held  with  the  same  result 
will  not  repeal  the  former  law.— Tippitt  v. 
State  (Tex.  Cr.  App.)  161. 

*In  a  prosecution  for  violation  of  the  local 
option  law,  certain  evidence  held  admissible.— 
Starbeck  v.  State  (Tex.  Cr.  App.)  162. 

*An  indictment  for  violating  a  local  option 
law  held  sufficient- Starbeck  v.  State  (Tex.  Cr. 
App.)  162. 

♦An  information  in  a  prosecution  for  violat- 
ing the  local  option  law  is  not  invalid  for  al- 
leging that  the  commissioners'  court  passed 
and  published  the  order  putting  local  option 
into  effect— Benson  v.  State  (Tex.  Cr.  App.) 
108. 

*On  a  trial  for  violation  of  the  local  option 
law,  the  state  held  entitled  to  show  that  accus- 
ed had,  contemiioraneously  with  the  sale  proved, 
intoxicating  liquor  in  hfs  possession.— Wagner 
V.  State  (Tex.  Cr.  App.)  169. 

*0n  a  trial  for  keeping  a  disorderly  honse- 
where  liquors  were  sold  and  kept  for  sale  with- 
out a  license,  evidence  that  persons  other  than 
accused  sold  intoxicating  liquors  there  held 
competent— Joliff  v.  State  (Tex.  Cr.  App.)  176; 
Webber  v.  Same  (Tex.  Cr.  App.)  182. 

*An  indictment  charging  one  with  keeping 
a  disorderly  house  where  liquors  are  sold  or 
kept  for  sale  without  a  license  is  sufficient  when 
drawn  with  special  reference  to  the  forms 
laid  down  in  Wilson's  Criminal  Forms,  No. 
218.-Joliff  V.  State  (Tex.  Cr.  App.)  176;  Web- 
ber ▼.  Same  (Tex.  Cr.  App.)  182. 

On  a  trial  for  keeping  a  disorderly  house 
where  liquors  were  sold  and  kept  for  sale  with- 
out a  license,  proof  of  the  general  renutation  of 
the  house  is  admissible.- Jolitf  v.  State  (Tex. 
Cr.  App.)  176;  Webber  v.  Same  (Tex.  Cr.  App.> 
182. 

*0n  a  trial  for  keeping  a  disorderly  house 
where  liquors  were  sold  and  kept  for  sale  with- 
out a  license,  the  testimony  of  a  witness  that 
he  saw  a  United  States  internal  revenue  license 
in  the  name  of  accused  posted  in  the  house  held 
competent.— Joliff  v.  State  (Tex.  Cr.  App.)  176; 
Webber  v.  Same  (Tex.  Cr.  App.)  182. 

•Blvidence  held  not  to  Justify  a  conviction  of 
accused  for  selling  intoxicating  liquors  in  vio- 
lation of  the  local  option  law. — King  v.  State 
(Tex.  Cr.  App.)  182. 

On  a  trial  for  %eUing  liquor  in  violation  of 
the  local  option  law^  an  instruction  held  to 
properly  submit  the  issue  in  view  of  the  evi- 
dence.—King  V.  State  (Tex.  Cr.  App.)  182. 

The  Legislature  may  provide  that  the  pos- 
session by  one  of  an  internal  revenue  liquor 
license  shall  prima  facie  prove  that  he  is  en- 
gaged in  the  liquor  business.— King  v.  State 
(Tex.  Cr.  App.)  182. 

Evidence  in  a  trial  for  unlawfully  selling 
whisky  held  insufficient  to  warrant  an  instruc- 
tion on  the  question  whether  the  transaction 
was  an  attempted  evasion  of  law. — Tippit  v. 
State  .(Tex.  Cr.  App.)  190. 

•Evidence  in  a  trial  for  unlawfully  selling 
whisky  held  insufficient  to  warrant  an  instruc- 
tion that  defendant  could  not  be  convicted  if  the 
transaction  was  a  gift— Tippit  v.  State  (Tex. 
Cr.  App.)  190. 


*  Point  annotated.   See  ayllabna. 
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•In  a  trial  for  unlawfully  selling  whisky, 
held,  that  the  court  should  have  instructed  as  to 
the  elements  essential  to  a  sale.— Tippit  r.  State 
(Tex.  Cr.  App.)  190. 

Under  Laws  1903,  p.  55,  c.  40,  a  charge  on  a 
trial  for  a  violation  of  the  local  option  law 
that  the  issuance  of  an  internal  revenue  liquor 
license  is  prima  facie  evidence  that  the  holder 
thereof  is  engaged  in  selling  intoxicating  liq- 
uors held  proper.— Fox  v.  State  (Tex.  Cr.  App.) 
370. 

•Evidence  held  to  justify  a  conviction  for 
selling  intoxicating  liquor  in  violation  of  the  lo- 
cal option  law.— Hall  v.  State  (Tex.  Cr.  App.) 
933. 

Where  a  local  option  election  resulted  in  pro- 
hibition, a  conviction  might  be  had  for  violating 
the  law  pursuant  to  such  election,  though  anoth- 
er election  had  subsequently  been  held  with  a 
similar  result.— Johnson  v.  State  (Tex.  Cr.  App.) 
936. 

•Facts  held  not  to  show  a  sale  of  intoxicating 
liquor.— Davis  v.  State  (Tex.  Cr.  App.)  938. 

INVENTION. 

See  "Patents." 

IRON-SAFE  CLAUSE. 

See  "Insurance,"  {  4. 

IRRIGATION. 

See  "Waters  and  Water  Courses,"  (  2. 

ISSUES. 

In  civil  actions,  see  "Equity,"  §  1 ;   "Pleading," 

8  6. 
In  criminal  prosecutions,   see  "Indictment  and 

Information,"  {  8. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  i  4. 

JOHNSON  GRASS. 

Judicial  notice  as  to  time  of  seeding,  see  "Evi- 
dence," §  1. 

Penalties  for  permitting  seeding  of  on  railroad's 
right  of  way,  see  "Agriculture." 

JOINDER.* 

Of  causes  of  action,  see  "Action,"  i  3. 
Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  g  5. 

JOINT-STOCK  COMPANIES. 

See  "Associations." 

JUDGES. 

See  "Courts" ;  "Justices  of  the  Peace." 
Authority  of  county  judge  to  take  complaint 
charging  offense,  see  "Indictment  and  Infor- 
mation," 8  3. 
Certificate  by  county  judge  as  to  publication  of 
result  of  local  option  election,  see  "Intoxica- 
ting  Liquors,"   |  2. 


Ground  for  new  trial  in  action  on  judge's  offi- 
cial bond,  see  "New  Trial,"  |  1. 

Jurisdiction  of  justice  court  of  action  on  bond 
of  county  judge,  see  "Justices  of  the  Peace." 
i  1. 

Limitation  applicable  to  action  on  official  bond 
of  judge,  see  "Limitation  of  Actions,"  |  1. 

Remarks  at  trial,  see  "Trial,"  I  2. 

(    1.    Rlshta,  powers,  duties,  and  Ilsbll- 
Itlee. 

A  county  judge  is  not  entitled  under  the  law 
to  re<»ive  from  the  county  any  sum  whatever 
for  criminal  cases  dismissed  without  a  trial,  and 
aby  allowance  and  payment  of  fees  in  such  cases 
by  the  commissioners'  court  would  be  without 
authority  of  law,  and  of  no  effect.— Lane  v.  Del- 
ta County  (Tex.  Civ.  App.)  866. 

f  2.     JDlsqnaliflostloii  to  aet. 

The  fact  that  a  judicial  ofiBcer  takes  the  affi- 
davit of  a  party,  charging  another  with  the  com- 
mission of  an  offense,  does  not  make  him  counsel 
in  the  case,  so  as  te  disqualify  him  for  trying 
it.— Stepp  V.  State  (Tex.  Cr.  App.)  1093. 

JUDGMENT. 

Decisions  of  courts  in  general,  sec  "Courts."  i  2. 

Right  to  Interest  on  judgment,  see  "Interest." 
I  1. 

Subrogation  on  payment  of  judgment,  see  "Sub- 
rogation." 

In  ttarticular  civil  action*  or  proceeding*. 
See  "Divorce,"  §  2 ;  "Garnishment,"  |  1. 
For  unpaid  taxes,  see  "Taxation,"  {  3. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  f  22. 
On  bill  or  note,  see  "Bills  and  Notes,"  f  6. 

Review. 
See  "Appeal  and  Error." 

{  1.     On  trial  of  laraea. 

•A  judgment  not  authorized  by  the  pleading 
is  erroneous.— City  of  St.  Louis  v.  G.  II. 
Wright  Contracting  Co.  (Mo.)  6. 

•The  office  of  a  motion  in  arrest  of  judgment 
is  to  call  the  court's  attention  to  error  patent 
of  record  in  matters  of  substance. — Stid  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.)  663. 

A  motion  in  arrest,  if  granted,  does  not  neces- 
sarily result  in  a  new  trial,  and,  if  an  amend- 
ment be  allowed,  the  cause  under  Rev.  St.  1899. 
S  804  [Ann.  St.  1906,  p.  769],  proceeds  according 
to  the  practice  of  the  court. — Stid  v.  Missouri 
Pac.  Ry.  Co.  (Mo.)  663. 

Held,  that  where  defendant  admitted  liability 
for  $20O,  and  the  only  issue  submitted  was  de- 
fendant's counterclaim,  on  which  verdict  waa 
rendered  for  it  for  $165,  the  court  properly  ren- 
dered judgment  for  plaintiff  for  the  difference  be- 
tween the  admitted  liability  and  the  amount  al- 
lowed on  the  counterclaim. — Ferguson  &  Mc- 
Daris  Lumber  Co.  v.  John  Tiede  &  Co.  (Mo. 
App.)  8.50. 

In  an  action  for  unlawful  detainer  where  the 
complaint  prayed  damages  in  the  sum  of  $12.50, 
it  was  error  to  award  damages  in  the  judgment 
for  a  much  greater  amount.— Haumueller  v.  Ac- 
kermann  (Mo.  App.)  857. 

In  an  action  for  unlawful  detainer,  a  judg- 
ment for  complainant  held  erroneous  as  entered. 
as  varying  from  the  ^-erdict. — Haumueller  v. 
Ackermann  (Mo.  App.)  857. 

*An  objection  to  a  judgment  for  want  of  an 
alleged  necessary  allegation  in  the  petition  held 
properly  overruled  if  such  allegation  appeared 
by  reasonable  intendment. — Postal  Telegraph- 
Cable  Co.  v.  Sunset  Const  Co.  (Tex.  Civ.  App.) 
265. 


•Point  annotated.    See  ayllabns. 
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*Fact8  not  plendrd  cannot  be  made  the  basis 
of  a  recovery. — Kennedy  v.  Pearson  (Tex.  Civ. 
App.)  280. 

f  2.     Amendment,     oorreotlon,    and    Te- 
▼lew  In  same  oonrt. 

Where  the  Supreme  Court  adjudges  that  a  de- 
cree is  void,  the  trial  court  has  no  jurisdiction 
to  amend  its  record  no  as  to  show  that  in  fact 
it  was  not  so.— Sohofield  v.  Ranlcin  (Ark.)  1161. 

Misprision  of  the  clerk  in  including  a  judg- 
ment entry  in  the  entry  of  a  verdict  notwith- 
standing a  motion  for  judgment  non  obstante 
veredicto  filed  before  the  court  had  pronounced 
judgment  did  not  prevent  the  court  from  grant- 
ing such  motion. — Tait  t.  Locke  (Mo.  App.) 
105. 

t  3.     Equitable  nU«f. 

■A  suit  to  set  aside  a  default  judgment  on 
the  ground  that  the  sheriff's  return  of  service 
was  false,  will  not  lie;  defendant  having  an 
adequate  remedy  at  law.— Reiger  v.  Mullins 
(Mo.)  26. 

A  party  held  estop;^  to  attack  partition  pro- 
ceedings after  accepting  the  fruits  of  the  litiga- 
tion and  enjoying  them  for  years.— Sullivan  v. 
Holbiook  (Mo.)  668. 

A  suit  in  the  natnre  of  a  bill  of  review 
brought  to  set  aside  as  void  a  judgment  render- 
ed in  a  cross-action  held  not  to  operate  as  an 
appeal  from  the  judgment  so  as  to  permit  the 
setting  aside  of  the  judgment  as  voidable. — 
Mueller  v.  Heidemeyer  (Tex.  Civ.  App.)  447. 

I  4.    Collateral  attack. 

•A  judgment  of  the  probate  court  in  matters 
wherein  it  has  jurisdiction  of  the  parties  and 
the  subject-matter  is  conclusive  against  collat- 
eral attack.— Jenkins  v.  Morrow  (Mo.  App.)  1051. 

*An  objection  to  the  jurisdiction  of  the  conrt 
by  which  a  judgment  was  rendered  may  be  rais- 
ed at  any  time  in  any  kind  of  a  proceeding.— 
Jenkins  v.  Morrow  (Mo.  App.)  1(^1. 

•Judgment  of  county  conrt  in  cause  over 
which  it  has  jurisdiction  held  not  void. — Ex 
parte  Cox  (Tex.   Cr.  App.)  369. 

I  S.     Mercer  a^d  bar  of  eanaes  of  action 
ana  defenses. 

*A  justice  of  the  peace's  judgment  does  not 
conclude  subsequent  litigation  of  the  matters  in- 
volved, where  plaintiff  dismissed  the  case  after 
appeal  to  the  circuit  court. — Integrity  Min.  & 
Mill.  (To.  T.  Moon  (Mo.  App.)  1057. 

*A  judgment  in  an  action  against  a  tele- 
phone company  for  injury  to  a  street  railway 
conductor  for  the  telephone  company  held  con- 
clusive of  a  subsequent  joint  action  against  it 
and  the  street  railway  company. — Moore  v. 
Chattanooga  Electric  Ry.  Co.  (Tenn.)  497. 

Two  efforts  were  made  to  establish  a  claim 
by  suitii  in  a  court  of  competent  jurisdiction. 
In  the  first  suit  a  demurrer  was  sustained  and 
judgment  of  dismissal  rendered,  from  which  no 
appeal  was  taken.  In  the  second  suit  judgment 
was  rendered  against  plaintiffs  on  the  merits  on 
the  same  issues  and  no  appeal  taken.  Held,  that 
the  judgment  was  res  judicata.— Kruegel  v. 
Daniels  (Tex.  Civ.  App.)  1108. 

A  judgment  for  defendant  in  an  action  on  an 
express  contract  is  no  bar  to  a  suit  to  recover 
on  a  quantum  meruit — Champion  t.  Johnson 
County  (Tex.  Civ.  App.)  1146. 

I   6.    ConclnslTeneaa   of    adjudication. 

*A  judgment,  though  on  demurrer,  held  a 
judgment  on  the  merits  and  sufficient  to  sup- 
port a  plea  of  former  adjudication.— Moore  v. 
Chattanooga  Electric  Ry.  Co.  (Tenn.)  497. 


{  7.    Fleadlas    and    erldenee    of    J«ds- 
aaent  as  estoppel  or  defense. 

*On  a  plea  of  former  adjudication,  the  opin- 
ion of  the  court  in  the  former  case  may  be 
looked  to  to  ascertain  the  point  on  which  it 
was  decided,  and  to  determine  whether  the 
decision  was  on  the  merits. — Moore  v.  Chat- 
tanooga Electric  Ry.  Co.  (Tenn.)  497. 

On  a  plea  of  former  adjudication,  a  tran- 
script from  the  Circuit  Court  of  Appeals  held 
from  the  proper  court  and  a  complete  record 
of  the  case,  since  the  order  of  the  circuit  court, 
on  remand,  in  entering  the  decree,  would  throw 
no  light  on  the  matters  adjudicated. — Moore  t. 
Chattanooga  Electric  Ry.  Co.  (Tenn.)  497. 

*Tbe  burden  to  establish  the  plea  of  former 
adjudication  Aeld  on  the  party  making  it;  but. 
where  he  has  placed  in  evidence  the  record 
relied  on,  it  makes  out  a  prima  facie  case. — 
Moore  v.  Chattanooga  Electric  Ry.  Co.  (Tenn.) 
497. 

*A  record  introduced  in  evidence  to  establish 
a  plea  of  former  adjudication  Md  sufficient  to 
make  out  a  prima  facie  case  of  identity  of 
parties  and  cause  of  action. — Moore  v.  Chat- 
tanooga  Electric  Ry.  Co.   (Tenn.)  4»l. 

JUDICIAL  NOTICL 

In  civil  actions,  see  "EJvidence."  i  1. 
In  criminal  prosecutions,  see  "Criminal  Tjiw," 
i  7. 

JUDICIAL  SALES. 

See  "Execution,"  i  2. 

Of  property  of  infant,  see  "Guardian  and  Ward," 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and   Er- 
ror," (  3. 
E<ffect  of  appearance,  see  "Appearance." 

Juritdiction  of  particular  acUon»  or  pro- 
ceeding*. 
See  "Divorce,"  f  1;    "Quo  Warranto,"  |  1. 
Criminal  prosecutions,  see  "Criminal  lAw."  {  2. 
Relief  against  judgment,  see  "Judgment,"  %  3. 

Special  furi»diction»  and  juritdictiont  of  partic- 
ular clat»e»  of  court*. 
See  "Courts." 
Appellate  jurisdiction,  see  "Appeal  and  Error," 

I  2. 
Justices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  f  1. 
Probate  courts,  see  "Executors  and  Administra- 
.  tors,"  i  3. 

JURY. 

Custody  and  conduct,  see  "Criminal  Law,"  It  2.>. 

Discrimination  against  negroes  in  selection  of 
as  denying  equal  protection  of  law,  see  "Con- 
stitutional Law,"  I  7. 

Disqualification  or  misconduct  ground  for  new 
trial,  sec  "New  Trial,"  {  1. 

Instructions  in  civil  actions,  see  "Trial,"  fS  6- 
12. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal I.AW,"  {  23. 

Misconduct  of  as  ground  for  new  trial,  see 
"Criminal  Law,"  J  26.  ...,,., 

Questions  for  jury  in  civil  actions,  see  "Trial," 
S  5.  .  . 

Questions  for  jury  in  criminal  prosecutions,  see 
"Criminal  Law,^'  S  22. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial."  $  a. 

Verdict  in  civil  actions,  see  "Trial,"  f  13. 


'Point  annotated.    See  syllabus. 
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§    1.    SvaiBioBlnB,  attendance,  dlecliarse, 
and  compensation. 

Detprmination  of  whpther  or  not  sheriff  is 
prejudiced  against  accused  so  aa  to  render  him 
incompetent  to  summon  jury  panel  held  for 
the  trial  court,  and  not  reviewable. — State  v. 
Jeffries  (Mo.)  614. 

Sheriff  arresting  accused  held  not  improper 
party  to  fiummon  jury  panel  to  try  accused. — 
State  V.  Jeffries  (Mo.)  614. 

The  court  in  selecting  a  panel  of  jurors  is  not 
required  to  select  an  equal  number  from  the  two 
political  parties.— State  v.  Campbell  (Mo.)  706. 

TU^  selection  of  a  panel  of  jurors  held  at  most 
irregular,  and  not  invalid.— State  v.  Melton 
(Mo.  App.)  858. 

t   2.    Oompetenoy   of   Jmors,  challenBU, 
and  objeetlons. 

'Time  for  making  objection  to  competency  of 
sheriff  to  summon  jury  venire  stated. — State  ▼. 
Jeffries  (Mo.)  614. 

•In  an  action  for  personal  injuries,  held  prop- 
er to  permit  plaintiff  to  ask  jurors  on  their  voir 
dire  with  respect  to  their  connection  with  an 
accident  insurance  company. — Sailer  v.  Fried- 
man Bros.  Shoe  Co.  (Mo.  App.)  794. 

In  an  action  by  a  broker  for  commissions, 
real  estate  men  held  not  incompetent  as  jurors. 
— Ballentine  v.  Mercer  (Mo.  App.)  1037. 

Term  "interest  in  the  cause,"  rendering  a  i>er- 
son  incompetent  as  juror  defined. — Ballentine 
V.  Mercer  (Mo.  App.)   1(^7. 

♦That  part  of  a  panel  had  just  convicted  ac- 
cused on  a  trial  involving  the  same  issues  and 
the  rest  of  the  panel  had  heard  the  testimony 
in  that  case  and  had  formed  a  fixed  opinion  on 
its  merits  held  sufficient  ground  for  quashing 
the  panel.— Ross  v.  State  (Tex.  Or.  App.)  153. 

In  a  prosecution  for  seduction,  exclusion  of 
certain  question  to  juror  on  voir  dire  exam- 
ination held  not  error  in  view  of  juror's  an- 
swer to  another  similar  question  which  was  al- 
lowed.—Faulkner  V.  SUte  (Tex.  Cr.  App.)  199. 

S  3.     ImpaneUng  for  trial  and  oath. 

That  the  commonwealth's  attorney  repeated 
to  the  jury  a  statement  made  by  a  witness 
and  smiled  at  the  time  held  not  to  warrant  a 
new  trial.— Kennedy  v.  Commonwealth  (Ky.) 
313.» 

Certain  remarks  by  a  juror  during  the  trial 
held  insufficient  to  warrant  a  discharge  of  the 
jury.— Kennedy  v.  Commonwealth  (KyO  313. 

JUSTICES  OF  THE  PEACE. 

Conclusiveness   of  judgment,   see    "Judgment," 

i  5. 
Costs    on    appeal    from    justice's    court,    see 

"Costs,"  {  2. 

f   1.     Civil  Jnrladietlon  and  authority. 

A  justice  of  the  peace  held  to  have  jurisdic- 
tion of  an  action  for  damages  for  failure  to  re- 
pair fences  as  required  by  a  farm  lease. — Von 
Berg  V.  Goodman  (Ark.)  1006. 

*A  justice  has  no  jurisdiction  of  an  action 
for  killing  stock  where  the  evidence  fails  to 
show  in  what  township  the  accident  occurred. 
-Daniels  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  8o. 

•Where  a  county  judge  unlawfully  collected 
fees  for  criminal  cases  which  he  dismissed  with- 
out trial,  the  total  amount  of  the  fees  being 
within  the  jurisdiction  of  the  justice  court,  the 
county  held  entitled  to  sue  the  judge  and  his 
sureties  on  his  official  bond  in  such  court  for  the 
amount  collected.— Lane  t.  Delta  County  (Tex. 
Civ.  App.)  866. 


I  2.    Frooedmre  in  olvll  oaeos. 

In  an  action  instituted  before  a  justice  of 
the  peace,  wherein  a  breach  of  contract  and  of- 
fer to  rescind  were  alleged,  plaintiff  held  en- 
titled to  abandon  its  theory  of  a  rescission,  and 
submit  its  case  on  a  breach  of  the  contract — 
Atkins  Bros.  Co.  v.  Landa  (Mo.  App.)  88. 

A  complaint  in  a  justice's  court  held  not 
amendable  in  circuit  court  so  as  to  change  the 
cause  of  action. — Wernick  v.  St.  Louis  &  S.  F. 
K.  Co.  (Mo.  App.)  1027. 

§  3.     Bevleir  of  proceedinB*. 

Where  defendant  in  a  suit  in  a  justice  court 
by  a  counterclaim  increases  the  amount  in  con- 
troversy to  a  sum  within  the  jurisdiction  of  the 
county  court  on  appeal,  but  permits  judgment 
against  him  by  default,  he  abandons  his  counter- 
claim, and  leaves  in  controversy  only  the  orig- 
inal amount,  and  no  appeal  lies  to  the  county 
court— McQueen  v.  McDaniel  (Tex.  Civ.  App.) 
219. 

•To  confer  jurisdiction  of  a  case  apppal<>d 
from  a  justice's  court  wherein  a  money  judg- 
ment was  recovered,  it  must  affirmatively  ap- 
pear that  an  appeal  bond  or  the  affidavit  re- 
quired by  statute  was  filed. — Hsrris  v.  Robin- 
son &  Martin  (Tex.  Civ.  App.)  400. 

•Where  complainants  were  not  legally  served 
and  made  parties  to  a  suit  against  tihem  in  the 
justice's  court,  the  county  court  acquired  no 
jurisdiction  by  reason  of  their  appeal  to  that 
court,  or  by  the  issuance  and  service  of  cita- 
tion on  them  by  that  court. — St  Louis  &  S. 
F.  Ry.  Co.  V.  English  (Tex.  Civ.  App.)  424. 

Where  an  appeal  is  taken  from  a  justice's 
court  to  the  county  court,  none  but  the  par- 
ties to  the  case  tried  in  the  justice's  court  are 
parties  in  the  county  court. — St.  Louis  &  S.  F. 
Ry.  Co.  V.  English  (Tex.  Civ.  App.)  424. 

•The  district  court  held  to  have  no  jurisdiction 
of  an  appeal  from  justice  court  where  the 
amount  demanded  was  $190,  and  there  was  no 
bond  on  appeal. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Warren  Bros.  (Tex.  Civ.  App.) 
1144, 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  §  3. 

KNOWLEDGE. 

Effect  of  ignorance  of  cause  of  action  on  limi- 
tation, see  "Limitation  of  Actions,"  S  2. 

Of  insurance  agent  imputable  to  insurer,  se« 
"Insurance,"  |  5, 

LACHES. 

Affecting  quo  warranto,  see  "Quo  Warranto." 

S  1. 
Affecting  right  to  open  streets,  see  "Municipal 

Corporations,"  §  8. 
Pleading  laches  in  suit  in  equity,  see  "Equity," 

i  1. 

LANDLORD  AND  TENANT. 

Joinder  of  causes  of  a'ction  for  cost  of  repairs 

and  for  rent,  see  "Action,"  {  3. 
Mining  leases,  see  "Mines  and  Minerals,"  |  1. 
Public  policy  affecting  lease  of  gas  company,  see 

"Contracts,"  §  1. 
Railroad  leases,  see  "Railroads,"  §  6. 
Right  of  action  for  death  of  tenant,  see  "Death." 

§  1- 
Trial  by  court  in  action  for  breach  of  cropping 

conti-act,  see  "Trial,"  §  14. 
Validity  of   lease  by  foreign  corporation,  tee 

"Corporations,"  {  8. 


•Point  annotated.   See  sjrllabiu. 
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I   1.    Oreatloa  and  eziateaee  of  tlte  re- 
lation. 

'Defendant's  possession  of  the  premises  nn- 
der  all  the  circumstances  held  to  be  under  a  con- 
structive tenancy. — Buford  r.  Wasson  (Tei.  Civ. 
App.)  275. 

I  2.    Iiandlord's  title  and  reversion. 

Where,  on  a  conveyance  of  property  subject 
to  a  lease,  the  lease  was  assifcned  to  the  vendee, 
the  latter  was  entitled  to  all  the  rights  of  the 
lessor,  both  under  the  assignment,  and  under 
Ky.  St  1903,  8  2304.— Ventura  Hotel  Co.  v. 
Pabst  Brewing  Co.  (Ky.)  354. 

*A'  tenant  cannot  dispute  the  title  of  his 
landlord  and  attorn  to  another  without  surren- 
dering the  possession  to  him.— Hulett  v.  Piatt 
(Tex.  Civ.  App.)  207. 

'Certain  statements  by  a  tenant  held  not  to 
affect  the  tenancy ;  and  the  tenant's  continued 
pos.session  inured  to  the  benefit  of  bis  landlord. 
—Hulett  v.  "Piatt  (Tei.  Civ.  App.)  207. 

*Tbe  relation  of  landlord  and  tenant  being 
once  established,  limitation  will  not  run  against 
the  title  of  the  landlord  in  favor  of  the  tenant 
until  the  tenant  publicly  disclaims  his  tenancy. 
—Buford  V.  Wasson  (Tex.  Civ.  App.)  275. 

'Where  the  relation  of  landlord  and  tenant 
is  once  established,  it  attaches  to  all  who  suc- 
ceed the  tenant  immediately  or  remotely  holding 
the  possession  originally  derived. — Buford  t. 
Wasson  (Tex.  Civ.  App.)  275. 

*To  allow  a  tenant  to  repudiate  his  tenancy, 
and  set  up  limitation  against  the  landlord,  the 
disclaimer  by  the  tenant  must  he  open,  con- 
tinued, notorious,  and  adverse  so  as  to  preclude 
all  doubt  as  to  the  character  of  the  holding  or 
the  want  of  knowledge  on  the  part  of  the  land- 
lord.—Buford  V.  Wasson  (Tex.  Civ.  App.)  275. 

*A  tenant's  purpose  to  disclaim  tenancy  must 
be  brought  home  to  the  landlord  in  some  way 
to  set  the  statute  of  limitation  running  against 
the  landlord.— Buford  v.  Wasson  (Tex.  Civ. 
App.)  276. 

•The  landlord's  knowledge  that  the  tenant 
was  holding  adversely  need  not  be  proven  be- 
yond all  doubt,  but  stronger  and  clearer  proof 
Is  required  in  some  cases  than  in  others.— Bu- 
ford V.  Wasson  (Tex.  Civ.  App.)  275. 

•Where  a  tenancy  at  will  was  created  mere- 
ly for  the  pnrix)se  of  allowing  the  tenant's 
cattle  and  horses  to  graze  upon  the  land,  and 
a  third  person  entered  upon  and  used  the  land 
with  the  consent  and  under  the  right  of  the 
tenant,  the  grazing  of  the  third  persons'  cattle 
and  horses  on  the  land  held  not  of  itself  suflS- 
cient  notice  to  the  landlord  of  adverse  posses- 
sion by  such  person. — Buford  v.  Wasson  (Tex. 
Civ.  App.)  27!f 

•Merely  because  the  landlord  neglects  to  dis- 
turb the  tenant's  possession  the  latter  acquires 
no  permanent  rights. — Buford  v.  Wasson  (Tex. 
Civ.  App.)  275. 

•The  acts  and  conduct  of  the  tenant  or  of 
one  holding  under  him  relied  upon  as  evidence 
of  abandonment  of  the  tenant  relation  and  ad- 
verse holding  must  be  positive  and  unequivocal 
and  inconsistent  with  the  permissive  use  orig- 
inally derived  from  the  former  landlord.— Bu- 
ford V.  Wasson  (Tex.  Civ.  App.)  275. 

•WTiere  the  character  of  the  tenant's  posseb- 
sion  is  BO  limited  and  uncertain  as  to  afford  a 
fair  presumjition  that  the  tenant  did  not  claim 
the  title,  it  is  proper  ground  for  saying  it  was 
not  notice  to  the  landlord  of  adverse  possession. 
—Buford  V.  Wasson  (Tex.  Civ.  App.)  275. 

•In  trespass  to  try  title  against  one  who  was 
in  possession  with  the  consent  and  under  the 
right  of  the  ori|;inal  tenant,  evidence  examined. 


and  held  insu£Bcient  to  show  notice  to  tlie  land- 
owner of  an  abandonment  of  the  tenancy  rela- 
tion and  an  adverse  claim  by  defendant  so  as 
to  entitle  the  latter  to  the  protection  of  the 
statute  of  limitations.- Buford  v.  Wasson  (Tex. 
Civ.  App.)  275. 

•In  trespass  to  try  title,  evidence  examined, 
and  held  to  show  that  defendant's  predecessor 
held  and  used  the  land  as  a  tenant  in  recogni- 
tion of  plaintiffs  title,  and  not  adversely. — 
Buford  V.   Wasson  (Tex.  Civ.  App.)  270. 

i  3.     Terms  for  year*. 

Where  a  tenant  remains  in  possession  for  90 
days  after  the  expiration  of  the  term,  he  ac- 
quires, under  Ky.  St  1903,  §  2295.  the  right  to 
remain  for  the  whole  year  under  the  original 
contract  and  so  on  from  year  to  year  until  a 
new  contract  is  made  or  the  landlord  recovers 
possession.- Ventura  Hotel  Co.  v.  Pabst  Brew- 
ing Co.  (Ky.)  364. 

§3V6-   Tenanoiea   at  will  and  at  svffer- 


*Poiat  amaotated.    See  syUabns. 


*When  a  person  enters  into  possession  of  and 
by  express  permission  of  the  owner  at  will,  such 
possession  creates  the  relation  of  landlord  and 
tenant ;  the  tenant  during  said  tenancy  holding 
the  land  in  subordination  to  the  title  of  the  own- 
er.— Buford  V.  Wasson  (Tex.  Civ.  App.)  27.'). 

•A  tenancy  at  will  may  be  determined  at  any 
time  by  either  the  landlord  or  tenant  upon  no- 
tice to  the  opposite  party. — Buford  v.  Wasson 
(Tex.  Civ.  App.)  275. 

S  4.    Premises    and    enjoyment    and   use 
thereof. 

In  an  action  for  the  death  of  plaintiff's  hus- 
band from  defendant  lessors'  failure  to  put  in 
a  new  furnace  within  a  reasonable  time,  lessors' 
promise  so  to  do  being  without  consideration. 
held  not  the  basis  of  a  cause  of  action. — Glenn 
V.   Hill    (Mo.)   27. 

•Landlord  held  not  liable  for  failure  to  re- 
pair in  absence  of  agreement  in  the  lease. — 
Glenn  v.  Hill  (Mo.)  27. 

•A  lessor  of  premises  may  bind  himself  to 
answer  to  the  tenant  for  all  damages  occurring 
in  the  course  of  repairs  made  by  an  independent 
contractor. — Eberson  v.  Continental  Inv.  Co. 
(Mo.  App.)  62. 

•The  lessor  of  a  building  held  liable  for  dam- 
age to  the  lessee's  goods  caused  by  rain  during 
the   repairing   of  the  roof  by  an   independent  ■ 
contractor.— Eberson    v.    Continental    Inv.    Co. 
(Mo.  App.)  62. 

•A  landlord's  duty  to  a  tenant  respecting  the 
tenant's  property  during  the  making  of  repairs 
on  the  building  stated.— Eberson  v.  Continental 
Inv.  Co.  (Mo.  App.)  62. 

In  an  action  for  personal  injuries  to  a  tenant 
by  landlord's  failure  to  repair  defective  premises 
as  agreed,  contributory  negligence  of  the  tenant 
in  continuing  to  use  the  defective  premises  must 
be  specially  pleaded. — Graff  v.  TiCmp  Brewing 
Co.  (Mo.  App.)  1044. 

In  an  action  for  personal  injury  to  a  tenant 
by  the  landlord's  failure  to  repair  as  agreed, 
if  the  tenant  was  justified  in  assuming  that  the 
danger  was  not  imminent,  whether  he  was  guilty 
of  contributory  negligence  in  remaining  in,  and 
using,  the  defective  premises,  was  for  the  jury. 
— (5raff  V.  Lemp  Brewing  Co.  (Mo.  App.)  1044. 

A  tenant  cannot,  either  by  direct  action  or  by 
counterclaim,  recover  for  personal  injuries  re- 
sulting from  the  breach  of  his  landlord's  cove- 
nant to  repair,  unless  the  landlord's  acts  or 
omissions  amount  to  misfeasance.— Graff  ▼. 
Lemp  Brewing  Co.  (Mo.  App.)  1044. 

•A  tenant  is  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  continuing  to  use 
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defective  premises  after  repeated  assurances  by 
the  landlord  that  be  would  repair,  so  as  to  [pre- 
clude the  tenant's  recovery  for  personal  injuries, 
unless  the  risk  was  so  obvious  as  to  threaten 
immediate  danger. — Graff  t.  Lemp  Brewing 
Co.  (Mo.  App.)  1044. 

*In  the  absence  of  a  covenant  to  do  so,  the 
landlord  is  not  bound  to  repair  the  premises 
during  the  tenancy,  and  is  not  liable  in  damages 
for  injuries  resulting  to  the  tenant  from  his 
failure  to  repair  the  leased  premises.— Graff  v. 
I^emp  Brewing  Co.  (Mo.  App.)  1044. 

A  tenant  held,  under  the  circumstances,  enti- 
tled to  recover  in  tort  for  injuries  resulting 
from  the  breach  of  his  landlord's  agreement^  to 
repair  the  premises. — Graff  v.  Lemp  Brewing 
Co.  (Mo.  App.)  1044. 

*A  lessee  held  to  take  with  notice  of  a  prior 
recorded  release  of  damages  to  the  land  from 
overflow.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Thorn- 
ton (Tex.  Civ.  App.)  220. 

Statement  of  who  can  assert  failure  of  con- 
sideration of  a  release.— Gulf,  C.  &  S.  F.  Ry.  ■Co. 
v.  Thornton  (Tex.  Civ.  App.)  220. 

f   6.    Rent  and  advuioe*. 

Rights  of  parties  under  a  farm  lease  respect- 
ing the  landlord's  lien  stated. — Von  Berg  v.  Good- 
maii  (Ark.)  1006. 

A  farm  lease  held  to  give  the  lessor  a  lien  for 
the  cost  of  repairs,  as  well  as  for  the  value  of 
the  part  of  the  crop  stipulated  for  as  rent.— 
Von  Berg  v.   Goodman   (Ark.)    1006. 

Where  a  lessee  retained  possession  through 
its  subtenants  after  the  termination  of  the  orig- 
inal term,  it  remained  liable  for  rent  under 
the  lease  during  such  possession.— Ventura  Ho- 
tel Co.  V.  Pabst  Brewing  Co.  (Ky.)  354. 

An  allegation  that  defendant's  subtenants 
obtained  the  right  to  remain  in  possession  after 
the  original  term  had  expired  held  not  an  al- 
legation or  a  new  tenancy  between  plaintiff 
and  such  subtenants. — Ventura  Hotel  Co.  v. 
Pabst  Brewing  Co.  (Ky.)  354. 

Where  acts  alleged  to  constitute  a  partial 
eviction  pleaded  as  a  counterclaim  in  an  ac- 
tion for  rent  were  denied  by  the  reply,  the  bur- 
den of  proof  thereof  was  on  the  defendant. — 
Ventura  Hotel  Co.  v.  Pabst  Brewing  Co.  (Ky.) 
854. 

In  an  action  on  rent  notes  in  which  a  counter- 
claim was  interposed,  certain  evidence  held  ad- 
missible.— Laaderdale  v.  King  (Mo.  App.)  852. 

In  an  action  on  rent  notes  in  which  the  ten- 
ant interposed  a  counterclaim,  a  recovery  on 
the  counterclaim  held  proper  on  a  certain  fact 
being  found.— Lauderdale  v.  King  (Mo.  App.) 
852. 

{  6.     Be-entry   and   rceovery   of   posse** 
slttn  by  landlord. 

In  an  action  for  unlawful  detainer  under 
Rev.  St  1899,  J  3340  (Ann.  St.  1906,  p.  1887), 
the  judgment  must  follow  the  verdict,  except 
that  it  should  be  for  double  the  damages  and 
value  of  the  monthly  rents  as  found  by  the 
jury. — Haumueller    v.    Ackermann    (Mo.    App.) 


¥: 


85' 

I  7.     Bentlns  on  shares. 

In  an  action  for  a  breach  of  a  landlord's  crop- 

Sing  contract,  defendant  was  not  entitled  to  a 
eduction  of  the  cost  of  cultivating,  gathering, 
and  marketing  the  crops  from  the  value  there- 
of ;  plaintiff  being  entitled  to  their  value  less  the 
cost  to  him  of  performing  the  contract. — Somers 
V.  Musolf  (Ark.)  1173. 

Where  plaintiff  was  required  to  furnish  the 
services  of  his  two  brothers  in  the  performance 
of  a  cropping  contract,  he  was  only  required,  in 


an  action  for  the  landlord's  breach  thereof,  to 
suffer  a  deduction  of  the  cost  to  him  of  his 
brother's  services  in  performing  the  contract, 
and  not  their  earnings  during  the  unexpired 
term.— Somers  v.  Musolf  (Ark.)  1173. 

Where  a  landlord  broke  a  cropping  contract, 
he  could  not  demand  that  the  tenant  keep  bis 
two  brothers  in  his  employment,  so  that  tlieir 
earnings  would  lessen  the  aamage  caused  by  the 
breach.— Somers  v.  Musolf  (Ark.)  1173. 

In  an  action  for  breach  of  a  landlord's  crop- 
ping contract,  evidence  held  insufficient  to  sup- 
port a  finding  that  the  rental  value  of  100  acres, 
about  one-half  of  which  was  covered  by  or- 
chards for  general  cultivation,  was  $3  per  acre. 
—Somers  v.  Musolf  (Ark.)  1173. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See   "Einbezilement" ;     "Robbery." 

Evidence  of  other  offenses,  see  "Criminal  Law," 

19. 
Harmless  error,  see  "Criminal  Lvw,"  f  35. 
Jurisdiction  of  courts,  see  "Criminal  Law/'  |  2. 
Province  of  court  and  jury,  see  "Criminal  Law," 

i  22. 
Review  as  dependent   on   record   on  appeal    or 

writ  of  error,  see  "Criminal  Law,"  i  29. 
Sufficiency  of  instructions,  see  "Criminal  Lava," 

i  2:5. 
Testimony  of  accomplices,  see  "Criminal  Law,*' 

i  14. 

i   1.    Froseentlon  and  punishment. 

'Evidence  held  to  sustain  a  conviction  of  lar- 
ceny from  a  freight  car. — Celender  v.  State 
(Ark.)     1024. 

*Under  an  indictment  charging  the  theft  of 
340  pounds  of  brass  of  stated  gross  value,  etc.. 
held  not  essential  to  a  conviction  that  the  state 

Erove  that  the  entire  amount  of  340  pounds  of 
rass    was   Stolen.— Smith    v.    State   (Tex.    Or. 
App.)  127. 

'Evidence  held  to  justify  a  conviction  of  theft 
from  the  person. — Washington  v.  State  (Tex. 
Cr.  App.)  157. 

Notwithstanding  Rev.  St  1895,  arts.  2967, 
2968,  giving  the  husband  management  of  the 
wife's  separate  i>roperty,  in  a  prosecution  for 
the  theft  of  a  ring,  the  separate  property  of 
the  wife,  by  Code  Cr.  Proc.  1895,  art.  445,  the 
ownership  of  the  ring  was  properly  alleged  in 
the  wife.— Kauffman  v.  State  (Tex.  Cr.  App.) 
172. 

*An  indictment  charging  theft  by  privately 
stealing  under  Pen.  Code,  arts.  879,  H80,  held 
sufficient  where  it  -embraces  the  elements  pre- 
scribed by  the  last  article,  though  not  alleging 
that  the  property  was  "privately"  stolen. — Bush 
V.  State  (Tex.  Cr.  App.)  184. 

Indictment  which  alleged  that  a  money  purse 
was  stolen  held  to  sufficiently  describe  the 
property,  though  it  did  not  specify  its  color, 
size,  weight  or  value. — Bush  v.  State  (Tex.  Cr. 
App.)  184. 

'Testimony  on  a  prosecution  for  theft  of  a 
watch  which  defendant  found,  the  evidence 
making  a  sharp  issne  as  to  defendant's  intent 
when  fie  found  the  watch  held  admissible  as  cor^ 
roborative  of  his  testimony,  and  tending  to  ex- 
plain and  break  the  force  of  that  of  the  owner 
of  the  watch.— Worthington  ▼.  State  (Tex.  Cr. 
App.)  187. 

In  view  of  the  allegations  of  an  information 
charging  theft,  the  admission  of  certain  evidence 
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held  not  prejudicial.— Stepp  v.  State  (Tex.  Cr. 
App.)  1093. 

LAW  OF  THE  ROAD. 

See  "Highways,"  {  2. 

LEADING  QUESTIONS. 

See  "Witnesses,"  |  8. 

LEASES. 

See  "Landlord  and  Tenant." 


LEGACIES. 


See  "Wills." 


LEGISLATIVE  POWER. 

See  "Municipal  Corporations,"  S  2. 

LETTERS. 

A.s  memorandum  within  statute  of  frauds,  see 
"Frauds,  Statute  of,"  |  1. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LIBEL  AND  SLANDER. 

Review  of  discretionary  rulings  in  action  for 
libel,  see  "Appeal  and  Error/'  {  15. 

{   1.    Word*    and    aets    aetlonable,    and 
UabUlty  therefor. 

A  newspaper  article  reflecting  upon  the  offi- 
cial conduct  of  a  special  improvement  commis- 
sioner held  libelous  per  se. — Murray  v.  Galbraith 
(Ark.)  1011. 

i  S.    PrivUeced     eoaunnnlostlona,      and 
asalloe  tlierein. 

Alleged  libelous  newspaper  articles  reflecting 
upon  the  official  conduct  of  a  special  improve- 
ment commissioner,  held  not  privileged  publica- 
tions.—Murray  T.  Galbraith  (Ark.)  1011. 

f  3*     AetleBe* 

A  repetition  of  an  identical  libel  is  not  a  new 
cause  of  action,  but  an  aggravation  of  the  pre- 
existing cause,  and  is  always  competent  evidence 
to  prove  malice. — ^Murray  ▼.  Galbraith  (Ark.) 
1011. 

*Statement  as  to  publication  of  Judicial  pro- 
ceedings and  pleading  in  a  suit  being  privileged. 
— Meriwether  y.  Pnblisbers  George  Knapp  & 
Co.  (Mo.)  750. 

*A  publisher  may  be  sued  for  libel  in  any 
county  in  which  its  paper  is  circulated. — Meri- 
wether V.  Publishers  George  Knapp  &  Co.  (Mo.) 
750. 

*Tbe  petition  in  a  libel  suit  held  sufficient, 
thoneh  not  giving  all  the  publication,  or  show- 
ing It  was  a  publication  of  pleadings. — Meri- 
wether V.  Publishers  George  Knapp  &  Co. 
(Mo.)  750. 

*Other  publications  held  admissible  in  a  libel 
suit  to  show  malice. — Meriwether  v.  Publishers 
George  Knapp  &  C^o.  (Mo.)  750. 

LICENSES. 

For  making,  use.  or  sale  of  patented  articles,  see 
"Patents,"  §  2. 

For  mining,  see  "Mines  and  Minerals,"  I  i. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  U  3,  & 


Injuries  to  licensees,  see  "Railroads,"  |  7. 
To  foreign  corporation,  see  "Corporations,"  §  8. 
To  practice  medicine,  see  "Physicians  and  Sut^ 
geons." 

f    1.    For  ocenpationa  and  prlTiloEes. 

*A  city  ordinance  levying  a  fee  on  owners  of 
vehicles  using  the  city  streets  held  an  attempt 
to  tax  rather  than  to  regulate  the  use  of  ve- 
hicles.—Waters-Pierce  Oil  Co.  V.  City  of  Hot 
Springs  (Ark.)  293. 

*The  only  justification  for  charging  a  license 
fee  is  to  defray  the  expenses  of  issuing  the  li- 
cense and  the  enforcement  of  police  superintend- 
ence over  the  business,  and  a  municipal  corpora- 
tion has  no  right  to  use  the  power  to  license  and 
regulate  as  a  means  of  raising  revenue. — Wa- 
ters-Pierce Oil  Co.  V.  City  of  Hot  Springs  (Ark.) 
^93. 

*An  ordinance  requiring  a  fee  of  S50  from 
the  owner  of  a  coal  oil  wagon  used  on  the 
streets  of  a  city  for  the  purpose  of  delivering 
coal  oil,  gasoline,  etc.,  is  void  as  an  ordinance 
to  regulate  the  use  of  such  vehicles,  because  of 
the  unreasonableness  of  the  fee  exacted. — Wa- 
ters-Pierce Oil  Co.  v.  City  of  Hot  Springs  (Ark.) 
293. 

*An  ordinance  requiring  different  fees  of  the 
owners  of  the  same  kind  of  vehicles  used  for 
different  purposes  held  void  as  a  taxing  ordi- 
nance because  arbitrarily  discriminating  against 
a  class  of  owners. — Waters-Fierce  Oil  Co.  v. 
City  of  Hot  Springs  (Ark.)  293. 

'Defendant  held  to  have  maintained  a  sewing 
machine  agency  and  employed  an  agent  to  sell 
sewing  machines  without  a  license,  in  violation 
of  Act  1906,  pp.  186,  193.  c.  22,  art.  12,  subd.  1, 
I  12,  subd.  4,  g  1.— Morgan,  Oates  &  Co.  v. 
Commonwealth  (Ky.)  907. 

LIENS. 

Review  in  action  to  enforce  lien  on  land  as  de- 
pendent on  amount  in  controversy,  see  ".4p- 
peal  and  Error,"  {  3. 

Subrogation  on  payment  of  judgment  lien,  see 
"Subrogation." 

Particular  elaue*  of  Hen*. 
See  "Mechanics'  Liens." 

Landlord's  lien  for  rent,  see  "Landlord  and  Ten- 
ant." «  5. 
Railroad  liens,  see  "Railroads,"  {  4. 

LIFE  ESTATES. 

See  "Remainders." 

Creation  by  deed,  see  "Deeds."  {  2. 

Creation  by  .will,  see  "Wills,"  i  1. 

When  an  estate  is  vested  for  life  or  years,  it 
is  fixed  for  the  prescribed  term,  and  its  owner 
is  seized  for  that  term.- Brewington  v.  Brew- 
ington  (Mo.)  723. 

*A  railway  company  purchasing  a  right  of 
way  from  a  life  tenant  obtained  only  the  estate 
of  the  grantor.— Turner  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)  101. 

LIFE  INSURANCE. 

See  "Insurance."  «§  3,  7-9. 

LIMITATION  OF  ACTIONS. 

Sec  "Adverse  Possession." 

§    1.    Statute*  of  Umitation. 

In  action  by  creditors  against  assignee  for 
benefit  of  creditors  for  recovery  of  oil  stock 
wrongfully  appropriated  by   auignee  to  himself. 
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limitations  as  prescribed  in  Rev.  St.  1805,  art. 
.3358,  held  to  apply,  and  not  those  prescribed 
by  article  3354.— McCord  v.  Nabours  (Tex.)  913. 

The  statute  of  limitation  of  four  years,  not 
of  two  years,  held  applicable  to  a  suit  on  the 
official  bond  of  a  judge  to  recover  fees  illegally 
collected  by  him.— Lane  v.  Delta  County  (Tex. 
Civ.  App.)  866. 

§   2.    Computation   of   period   of  llmltk- 
tlon. 

*Mere  ignorance  of  the  existence  of  a  cause  of 
action  does  not  prevent  the  running  of  the  stat- 
tute  of  limitations,  unless  there  has  been  fraud- 
ulent concealment  on  the  part  of  those  invoking 
the  benefit  of  the  statute.— Uibben  v.  Malone 
<Ark.)  1008. 

A  bill  in  equity  to  subject  certain  specified 
property  to  the  payment  of  a  note  held  barred 
by  limitation  ■  Rev.  St.  1899,  §  4285  (Ann.  St. 
1006,  p.  2357),  not  being  applicable.— Moore  v. 
Gibson  (Mo.  App.)  1056. 

Under  Rev.  St.  1895,  art.  3367,  relating  to 
limitations  of  actions  where  defendant  is  a 
nonresident  of  the  state,  his  presence  at  the 
time  of  the  accrual  of  the  action  is  immaterial 
where  he  leaves  before  it  is  barred. — ^Dignow- 
ity  V.  Sullivan  (Tex.  Civ.  App.)  428. 

I  3.     Pleading,   eTidenee,   trial,   and   re- 
Tlew. 

In  an  action  on  a  note  more  than  four  years 
after  it  became  due,  defendant  having  left  the 
state  before  the  debt  was  barred,  plaintiff  did 
not  have  the  burden  of  stating  the  pi-ecise  pe- 
riods during  which  defendant  visited  the  state. 
— Dignowity  v.   Sullivan  (Tex.  Civ.  App.)  428. 


LIMITATION  OF  LIABILITY. 

Of  carriers,  see  "Carriers,"  (  3. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

A  purchaser  of  real  estate  from  a  judgment 
creditor  purchasing  the  premises  at  an  execu- 
tion sale  held  to  occupy  the  position  the  judg- 
ment creditor  did. — Turner  v.  Edmoustou  (Mo.) 
33. 

•A  lis  pendens  prosecuted  in  good  faith  is 
notice  to  any  and  all  purcha.sers  so  as  to  affect 
and  bind  by  the  decree  any  interest  in  the  prop- 
erty which  they  may  acquire  by  reason  of 
their  purchase.— Turner  v.  Edmonston  (Mo.)  33. 

•The  deed  of  a  party  pendente  lite  is  void, 
and  an  innocent  purchaser  is  bound  by  the  de- 
<aee  that  may  be  made  against  the  person  from 
whom  he  derives  title,  either  directly  or  indi- 
rectly.—Turner  V.  Edmonston  (Mo.)  33. 

•The  purchaser  of  real  estate  held  a  lis  pen- 
dens purchaser,  and  to  take  title  subject  to  the 
result  of  the  pending  suit.— Turner  v.  Edmon- 
ston (Mo.)  33. 


LIVERY  STABLE  KEEPERS. 

Uvery  stable  as  nuisance,  see  "Nuisance,"  {  1. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  3. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," (  10. 


LOCAL  ACTIONS. 

See  "Venue,"  {  1. 

LOCAL  LAWS. 

See  "Statutes,"  {  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liqtiors,  see  "Intoxicating 
Liquors,"  SS  1,  2,  i,  5. 

LOCATION. 

Of  railroads,  see  "Railroads,"  {  2. 

LOGS  AND  LOGGING. 

Trespass  in  removing  timber,  see  "Trespass." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {J  3,  8,  9. 

MALICE. 

Element  of  homicide,  see  "Homicide,"  i  1. 
Element   of   libel   or   slander,  see   "Libel    and 

Slander,"  ff  2,  3. 
Malicious  maiming  of  animals,  see  "Animals." 

MANDAMUS. 

To  compel  signing  of  bill  of  exceptions,  see  "Ex- 
ceptions, Bill  of,"  {  2. 

To  require  trial  judge  to  correct  record  in  cer- 
tiorari, see  "Certiorari,"  |  2. 

I    1.    Nature  and  gronnda  in  BeneraL 

•Mandamus  does  not  lie  as  of  course,  but 
only  in  the  court's  sound  discretion.- State  ex 
rel.  City  of  Centralia  v.  Wilder  (Mo.)  574. 

•Where  a  trial  judge  has  refused  to  sign  a  bill 
of  exceptions  containing  a  certain  statement. 
held,  mandamus  will  not  lie  to  compel  him  to 
do  so.— Cantrell  t.  Golden  (Tenn.)  1154. 

i   2.    Subject*  and  purposes  of  relief. 

•One  elected  to  membership  of  a  city  cen- 
tral committee  of  a  political  party  at  a  pri- 
mary election  under  the  act  of  March  13,  1901 
(Laws  1901,  p.  149  [Ann.  St.  1906,  i$  7162-1- 
71(>2-26].  held  entitled  to  maintain  mandamus 
to  compel  his  restoration  to  membership  after 
bis  wrongful  expulsion. — State  ex  rel.  Guion  v. 
Miles  (Mo.)  595 ;  State  ex  rel.  Clooney  v.  Same 
(Mo.)  613;  State  ex  rel.  Flynn  v.  Same,  Id.: 
State  ex  rel.  Bilhartz  v.  Same,  Id.;  State  ex 
rel.  Ward  v.  Same  (Mo.)  614;  State  ex  rel. 
Mulvihill  V.  Same,  Id. 

•Mandamus  held  available  to  restore  one  to 
the  enjo.vment  of  an  office  or  position  of  trust 
of  a  public  nature  from  which  he  has  lieen 
wrongfully  removed. — State  ex  rel.  Guion  v. 
Miles  (Mo.)  595;  State  ex  rel.  Clooney  v.  Same 
(Mo.)  613;  State  ex  rel.  Flynn  r.  Same,  Id.; 
State  ex  rel.  Bilhartz  v.  Same,  Id.;  State  ex 
rel.  Ward  v.  Same  (Mo.)  614;  State  ex  rel. 
Mulvihill  r.  Same,  Id. 

•Where   the   duties   imposed   by   law  on   one 
make  him  either  a  public  officer  or  a  quasi  pub- 
*Point  annotated.    See  aTllabits. 


Digitized  by 


Google 


INDEX. 


1265 


lie  officer  char)^  with  tlie  performance  of 
services  of  public  concern,  mandamus  held  to 
iie  to  restore  him  to  his  position  after  his  ille- 

Sl  removal  therefrom. — State  ex  rel.  Guioo  v. 
iles  (Mo.)  595 ;  State  ex  rel.  Cloonnr  v.  Same 
(Mo.)  613;  State  ex  rel.  Flynn  v.  Same,  Id.; 
State  ex  rel.  Rilhartz  v.  game.  Id.;  State  ex 
rel.  Ward  v.  Same  (Mo.)  614;  State  ex  rel. 
Mulvibill  V.  Same,  Id. 

MANDATE. 

See   "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  aee  "Appeal  and  Error, '  |  22. 

MANSUUGHTER. 

See  "Homicide,"  |§  2,  6. 

MANUFACTURES. 

Contract  for  manufacturer  of  goodti  as  in  re- 
straint of  trade,  see  "Contracts,"  {  1. 

MAPS. 

Plattins  of  addition  as  dedication  of  street,  aee 
"Dedication,"  {  1. 

MARRIAGE. 

See  "Divorce"  ;   "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Aider  by  verdict  of  defects  in  pleading  in  action 

for  injuries  to  servant,  see    Pleading,"  |  7. 
Applicability  of  instructions  to  case  in  action 

for  injuries  to  servant,  see  "Trial,"  8  10. 
Assignment  of  wages  as  equitable  mortgage,  see 

"battel  Mortgages,"  |  1. 
Competency  of  witnesses  in  action  for  injuries 

to  servant,  see  "Witnesses,"  f  2. 
Death  of  injured  fellow  servant  as  abatement 

of  action  for  such  injuries,  see  "Abatement 

and  Revival,"  {  1. 
Bmployi   of   canler    as    passenger,    see    "Car- 
riers," I  4. 
Excessive  damages  for  injuries  to  servant,  see 

"Damages,"  I  2. 
Form,  requisites,  and  sufficiency  of  instructions 

in  general  in  action  for  injuries  to  servant,  see 

"Trial,"  {  9. 
Opinion  evidence  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  t  10. 
Province  of  court  and  jury  in  general  in  action 

for  injuries  to  servant,  see  ''Trial,"  i  6. 
Province  of  court  and  jury  in  general  in  nction 

for  wrongful  discharge  of  employe,  see  "Tri- 


al," I  6. 
Remarks  of  judge  at  trial  in  action  for  breach 

of  contract  of  employment,  see  "Trial,"  {  2. 
Requests  for  instructions  in  actions  for  inju- 
ries caused  by  negligence  of  servant,  see  "Tri- 
bal," 1 11. 
Requests  for  instructions  in  action  for  wrongful 

discharge  of  employ^,  see  "Trial,"  i  11. 
Review  in  action  for  injuries  to  nervant  as  de- 
pendent  on   presentation   in   lower   court  of 
grounds  of  review,  see  "Appeal  and  Error," 

Right  of  servant  to  recover  for  labor  performed 
on  Sunday,  see  "Sunday." 


ioes.w.-8o 


Undue  prominence  to  particular  issues  in  in- 
structions in  actions  for  wrongful  discharge 
of  emploj-«,  see  "Trial,"  |  9. 

Validity  of  release  for  injuries  to  servant,  see 
"Release,"  {  1. 

I   1.    Tha  nlstlmt. 

In  an  action  for  damages  for  wrongful  dis- 
charge from  employment  under  an  alleged  con- 
tract for  one  year,  where  defendant  alleged  that 
the  employment  was  by  the  day,  and  that  plain- 
tiff quit  of  his  own  accord,  and  there  was  no 
allegation  or  proof  that  the  discbarge  was  for 
cause,  it  might  be  presumed  that  the  discharge, 
if  made,  was  without  cause,  and  it  was  unneces- 
sary to  submit  that  issue  to  the  jury.— Barney 
V.  Spangler  (Mo.  App.)  856. 

*While  a  person  discharged  without  cause  be- 
fore the  expiration  of  his  contract  of  employ- 
ment is  obliged  to  reduce  the  damages  occasioned 
thereby  by  seeking  other  employment,  he  is  not 
bound  to  accept  employment  to  which  he  is  not 
accustomed,  and  which  he  is  not  capable  of  per- 
forming for  want  of  experience. — Barney  v. 
Spangler  (Mo.  App.)  855. 

*Rule  as  to  deduction  from  agreed  compen- 
sation of  pecuniary  value  of  what  employe's 
services  yielded  him  in  his  own  business  in  de- 
termining measure  of  damages  to  discharged  em- 
pIoy6  who  embarks  in  business  for  himself,  held 
applicable  only  where  he  could  have  secured  no 
employment  for  which  he  was  fitted. — Wolf  Ci- 
gar Stores  Co.  ▼.  Kramer  (Tex.  Civ.  App.)  990. 

*Employ£  wrongfully  discharged  who  cannot 
secure  another  position  of  same  charcter  held 
required  to  secure  other  employment  for  which 
he  is  fitted.— Wolf  Cigar  Stores  Co.  v.  Kramer 
(Tex.  Civ.  App.)  990. 

♦Where  an  employfi  wrongfully  discharged 
could,  by  reasonable  diligence,  and  within  a 
reasonable  time,  have  secured  another  position 
of  substantially  the  same  character,  the  amount 
he  could  have  earned  during  the  term  of  the 
contract  should  be  deducted  from  the  agreed 
compensation  in  determining  the  measure  of 
damages.— Wolf  Cigar  Stores  Co.  v.  Kramer 
(Tex.  Civ.  App.)  990. 

In  an  action  for  the  wrongful  discharge  of  an 
employe,  employe  held  not  limited  to  amount 
due  him  at  termination  of  his  services,  but  was 
entitled  to  recover  damages  caused  bj'  the  em- 
ployer's wrongful  act.— Wolf  Cigar  Stores  Co. 
V.  Kramer  (Tex.  Civ.  App.)  990. 

In  an  action  for  wrongful  discharge  of  em- 
ploye, evidence  as  to  details  of  business  in  which 
plaintiff  entered  after  his  discharge  held  admis- 
sible.—Wolf  Cigar  Stores  Co.  v.  Kramer  (Tex. 
Civ.  App.)  990. 

Person  employed  as  general  manager,  the 
character  of  whose  employment  was  ordered 
changed  by  the  employer  during  the  existence 
of  the  contract,  held  to  have  been  discharged. — 
Wolf  CiRar  Stores  Co.  v.  Kramer  (Tex.  Civ. 
App.)   990. 

{   2. 


Master's  UabUlty  for  Injuries  to 
■errant— Nature  and  extent  in 
generaL 

An  independent  contractor  was  building  a 
bridge  for  a  railroad  company.  The  railroad 
company  was  doing  the  track-laying  work  on 
its  own  account,  and  while  so  engaged  a  "tie 
jack"  fell  from  one  of  its  flat  cars  over  which  it 
iiau  exclusive  management  and  control  and 
struck  plaintiff;  who  was  a  servant  of  the  con- 
struction company,  throwing  him  from  the  bridge. 
Held,  that  that  construction  company  was  not 
liable.— <iurdon  &  Ft.  Smith  Ry.  Co.  v.  Calhoun 
(Ark.)  1017. 

'That  an  infant  under  14  years  of  age  was 
hurt  while  working  in  a  furniture  factory  shows 

'Point  annotated.   Seo  syllabu. 
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in  itself  a  right  to  recover  against  tlie  employ- 
er. —  Finley  v.  Acme  Kitchen  Furnitare  Co. 
CTenn.)  504. 

{   8.    — ^  Toola,    maoMnery,    applisneea, 
and  plaoea  for  work. 

A  railroad  company  heid  not  liable  for  its 
failure  to  exercise  care  in  furnishing  appliances 
that  would  make  the  methods  adopted  by  its 
employes  safe,  in  the  absence  of  proof  from 
which  it  could  be  inferred  that  the  company 
had  knowledge  of,  and  acquiesced  in,  such  cus- 
tom.—('bicagb,  R.  I.  &  P.  Ry.  Co.  V.  Murray 
(Ark.)  549. 

A  hoisting  engineer  at  a  mine  held  not  to  be 
acting  outside  the  scope  of  his  authority  in 
going  to  the  opening  of  the  shaft. — Moseley's 
Adm'r  t.  Black  Diamond  Coal  &  Mining  Co. 
(Ky.)  306. 

Inclosing  a  mine  with  a  fence  and  gates 
which  are  constantly  kept  open  by  accumnlated 
d<'bris  held  not  a  compliance  with  Ky.  St.  i 
2731,  requiring  safety  gates  as  shafts.— Mose- 
ley's Adm'r  v.  Black  Diamond  Coal  &  Mining 
Co.  (Ky.)  306. 

*A  master  is  only  required  to  furnish  reason- 
ably safe  appliances.— Louisville  Veneer  Mills 
Co.  V.  Cleinonts  (Ky.)  308. 

*A  master  held  required  to  use  ordinary  care 
in  furnishing  safe  implements  for  his  servants. — 
Sailer  v.  Friedman  Bros.  Shoe  Co.  (Mo.  App.) 
704.     . 

♦The  mere  fact  that  the  danger  to  which  an 
employ^  15  years  old  is  exposed  is  open  and  ob- 
vious held  not  to  relieve  the  employer  from  the 
duty  of  instructing  him  in  resp<M^  to  such  dan- 
ger.—Sailor  V.  Friedman  Bros.  Shoe  Co.  (Mo. 
.\pp.)  7St4. 

*A  master  held  liable  for  failing  to  inspect 
a  derrick  in  use  for  five  years  which  on  ac- 
count of  its  unsound  condition  caused  the  death 
of  an  employ*.— Converse  Bridge  Co.  v.  Grizzle 
(Tenn.)  290. 

*lt  is  a  master's  absolute  duty  to  use  active 
diligence  to  prevent  unsafe  tools  being  furnish- 
ed an  employe. — Converse  Bridge  Co.  v.  (irizzle 
(Tenn.)  290. 

♦A  master  must  exercise  proper  diligence  to 
keep  appliances  safe,  and  cannot  fail  to  in- 
spect because  the  appliances  have  hitherto  al- 
ways performed  their  functions  pVoperly. — Con- 
verse Bridge  Co.  v.  Grizzle  (Tenn.)  290. 

•A  street  railway  company  held  not  liable  to 
a  conductor  who  was  injured  by  his  head  com- 
ing in  contact  with  a  telephone  pole  not  on  the 
railway  company's  right  of  way. — Moore  v. 
Chattanooga  Electric  Ry.  Co.  (Tenn.)  497. 

Where  defendant  directed  plaintiff  to  work 
at  a  machine  operated  by  belts  and  rollers, 
knowing  that  one  of  the  belts  was  defective, 
and  plaintiff  having  but  slight  knowle^e  of 
the  machinery,  and  being  told  that  the  work 
involved  no  danger,  defendant  was  chargeable 
with  knowledge  of  the  effect  which  the  breaking 
of  the  belt  would  have  in  increasing  plaintiff's 
danger.— P.  E.  Schow  &  Bros.  v.  McCloskey 
(Tex.   Civ.   App.)   386. 

*Facts  considered,  and  held  to  show  that  it 
was  the  duty  of  a  foreman  who  had  directed  a 
servant  to  unload  a  gravel  car  by  standing  on 
top  of  the  gravel  to  warn  him  of  the  danger  in- 
cident to  the  work.— Gulf,  C.  4c  S.  F.  Ry.  Co.  v. 
Jackson  (Tex.  Civ.  App.)  478. 

*It  is  a  railroad  company's  duty  to  make  such 
a  careful  and  proper  inspection  of  its  cars  and 
coupling  appliances  as  an  ordinarily  prudent 
person  would  make  under  similar  circumstances. 
— Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Blach- 
ley  (Tex.  Civ.  App.)  &95. 


*A  railroad  company  held  bound  to  nse  ordi- 
nary care  to  provide  for  use  by  an  employ*  rea- 
sonably safe  and  suitable  instrumentalities.— 
Houston  &  T.  C.  R.  Co.  v.  Patrick  (Tex.  Civ. 
App.)  1097. 

'Diligence  which  will  amount  to  ordinary 
care  on  the  part  of  an  employer  to  famish  rea- 
sonably safe  appliances  for  his  employes  mnat 
be  measured  by  the  circumstances  of  each  par- 
ticular case.— Houston  &  T.  C.  R.  Co.  t.  Pat- 
rick (Tex.  Civ.  App.)  1097. 

§  4.     ^^  Fellow  aewaiitfl* 

•Under  Kirby's  Dig.  {  6659,  a  train  crew 
held  not  fellow  servants  of  section  hands  being 
carried  to  work.— St.  Louis,  I.'  M.  &  S.  Ry.  Co. 
V.  Harmon  (Ark.)  295. 

♦Under  Kirby's  Dig.  K  6658,  6659,  foreman 
of  section  hands  held  not  a  fellow  servant  of 
the  hands.— St.   I.«uis,  I.  M.  &  S.  Ry.  Co.  v. 

Harmon  (Ark.)  295. 

Where  a  section  band  was  ordered  into  a 
caboose  by  his  foreman,  the  railroad  cannot  es- 
cape liability  for  his  injury  because  the  train- 
men whose  act  caused  it  did  not  know  of  his 
presence. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Har- 
mon (Ark.)  295. 

♦ITnder  Rev.  St.  1899.  S  2874  (Ann.  St.  1906, 
p.  16561,  and  a  rule  of  a  railroad  corporation. 
pro\'iding  that  passenger  conductors  have  entire 
charge  of  their  trains,  a  conductor  is  not  a 
fellow  servant  of  the  master  mechanic  while  the 
latter  Is  riding  on  the  locomotive  for  the  purpose 
of  discovering  and  remedying  a  defect  in  the 
locomotive,  and  the  company  will  be  responsible 
for  the  negligence  of  the  conductor  under  Rev. 
St.  1899,  g  2864  (Ann.  St.  1906,  p.  1637).— Tabor 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  764. 

*.K  telegraph  operator  and  epgineer  held  fellow 
servants  at  common  law  and  within  the  fellow 
servant  law  (lisw  1897,  p.  07,  §  3). — Strottman 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  769. 

♦At  common  law,  no  action  could  be  main- 
tained by  a  fellow  servant  to  recover  damages 
against  a  corporation  or  other  person  by  reason 
of  the  negligence  of  a  fellow  servant. — Strott- 
man V.  St.  Louis,  I.  M.  dk  S.  Ry.  Co.  (Mo.)  76!). 

The  fellow  servant  law  (Laws  1897,  p.  96) 
construed  to  give  a  cause  of  action  to  servants 
when  injured  by  the  negligence  of  a  fellow  serv- 
ant.— Strottman  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
(.Mo.)  769. 

♦The  act  of  a  railroad  truckman  in  assisting 
a  stowman  to  unload  a  trifck  of  iron  in  the 
course  of  which  the  stowman  was  injured  by 
the  truckman's  negligence  held  within  the  scope 
of  the  truckman's  employmaut,  so  that  the  ma.<!- 
ter  was  liable  under  Rev.  St.  1899,  g  2873 
(Ann.  St.  1906,  p.  1655).— Briscoe  t.  Chicago, 
B.  &  Q.  R.  Co.  (Mo.  App.)  03. 

♦A  railroad  section  foreman  and  an  employ* 
in  a  round  house  held  not  fellow  servants  of  a 
brakeman  by  the  common  law  in  force  in  In- 
dian Territory.— Missouri,  K.  &  T.  By.  Co.  pf 
Texas  v.  Wise  (Tex.)  112. 

A  railroad  employ*  held  not  engaged  in  the 
operation  of  a  locomotive  within  the  statute.— 
Galveston,  H.  &  X.  Ry.  Co.  v.  Cochran  (Tex. 
Civ.  App.)  261. 

♦Under  Rev.  St.  1895,  art  4560-g,  the  night 
hostler  in  a  railroad  yard  held  -not  a  fellow  serv- 
ant with  another  employ*  therein. — Galveston, 
H.  &  X.  Ry.  Co.  V.  Cochran  (Tex.  Civ.  App.) 
261. 

Statement  of  liability  of  master  for  negli- 
gence of  vice  principal  where  he  is  perforn"- 
ing  duties  of  a  fellow  servant. — Suderman  & 
Dolson  V.  Kriger  (Tex.  Civ.  App.)  373. 
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'Private  railroad  tracks  ased  and  operated 
by  a  corporation  in  connection  with  its  fac- 
tory held  a  railroad  within  fellow  servant  act  of 
18B7  (Sajles'  Ann.  Civ.  St.  1897,  art.  4.560f).— 
Cunningham  v.  Neal  (Tex.  Civ.  App.)  455. 

Oiieratives  of  a  switch  engine  held  negligent  in 
continuing  to  baclt  certain  cars  for  the  purpose 
of  coupling  them  into  a  train  without  further 
orders  or  signal  from  plaintiff,  and  contrary  to 
the  custom  in   the  yard,   by  which  negligence 

?Iaintiff  was  injured. — Cunningham  v.  Neal  (Tex. 
iv.  App.)  455. 

*An  employs  charged  with  the  duty  of  making 
an  inspection  of  cars  and  couplings,  held  a  vice 
principal,  and  not  a  fellow  .nervant.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Blachley  (Tex.  Civ. 
App.)  995. 

i  a.    ——  lUaks  aaamiied  liy  aerrant. 

*A  section  hand  held  to  assume  certain  risks. 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Harmon 
(Ark.)  296. 

*In  an  action  for  injuries  to  a  brakeman  by 
the  turning  of  a  car  standard  to  which  he  had 
bold  while  giving  signals,  plaintiff  held  to  have 
assumed  the  risk  incident  to  giving  signals  in 
such  manner.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Murray  (Ark.)  549. 

The  fact  that  the  premises  in  the  vicinity  of 
the  entrance  to  a  mine  shaft  are  unlighted  upon 
a  dark  night  held  not  to  render  the  shaft  so 
obviously  dangerous  or  the  hazard  in  going 
about  it  so  apparent  that  a  person  of  ordinary 
prudence  would  not  incur  the  risk. — Moseley  a 
Adm'r  v.  Black  Diamond  Coal  &  Mining  Co. 
(Ky.)  306. 

•Under  Rev.  St.  1899,  g  2873  (Ann.  St.  1906, 
p.  1655),  a  servant  doe^  not  assume  the  risk  of 
injuries  caused  by  the  negligence  of  a  fellow 
servant— Briscoe  v.  Chicago,  B.  &  Q.  B.  Co. 
(Mo.  App.)  93. 

*An  employ^  held  to  generally  assume  such 
risks  as  are  open  and  obvious. — Sailer  v.  Fried- 
man Bros.  Shoe  Co.  (Mo.  App.)  794. 

*A  street  railway  conductor  held  to  have  as- 
sumed the  risk  of  injuries  sustained. — Moore  v. 
Chattanooga  Electric  Ry.  Co.  (Tenn.)  497. 

*A  railway  switchman  held  to  have  assumed 
the  risk  of  injury  caused  by  getting  his  foot 
caught  in  an  unblocked  guard  rail.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Hynson 
(Tex.)  929. 

*Rule  respecting  assumption  of  risk  by  sei^ 
vants  stated. — St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Hynson  (Tex.)  929. 

-'A  railway  switchman  held  to  have  assumed 
the  risk  of  injury  received  while  walking  between 
moving  cars  to  uncouple  them. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Hynson  (Tex.)  929. 

•Plaintiff,  who  was  crushed  between  a  post 
and  a  moving  freight  train,  held  not  to  have 
assumed  the  risk  of  the  failure  of  the  operatives 
of  the  switch  engine  to  conform  to  a  rule  pre- 
viously observed  not  to  move  the  cars  without 
signal  from  plaintiff. — Cunningham  v.  Neal 
(Tex.  Civ.  App.)  455. 

•Rule  as  to  when  a  servant  assumes  the  risk 
of  his  employment  stated.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jackson  (Tex.  Civ.  App.)  478. 

•Facts  considered,  and  held  to  show  that  a 
servant  did  not  assume  the  risk  of  injury  by 
taking  a  position  on  top  of  a  gravel  car  in  at- 
tempting to  unload  it.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jackson  (Tex.  Civ.  App.)  478. 

Xatnre  of  contributory  negligence  and  assum- 
ed risk  determined. — Louisiana  &  I,  Lumber 
Co.  V.  Brown  (Tex.  Civ.  App.)  950. 

A  locomotive  fireman  because  he  knew  his 
engine  was  equipped  with  an  oil  burner,  held 


not  charged  as  a  matter  of  law  with  knowledge 
of  the  danger  of  operating  the  engine  because 
of  difficulty  in  seeing  switch  targets. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  McDuffey  (Tei. 
Civ.  App.)  1104. 

{   6.    —  Oontrlbvtory      neKlicenee      of 
•errant. 

•A  section  hand  riding  to  work  on  a  freight 
train  is  bound  to  exercise  such  care  as  a  per- 
son of  ordinary  prudence  would  under  like  cir- 
cumstances.— St.  Louis,  L  M.  &  S.  Ry.  Co.  v. 
Harmon  (Ark.)  295. 

•In  an  action  for  injuries  to  a  brakeman, 
plaintiff  held  guilty  of  contributory^  negligence  in 
holding  to  car  standard  while  giving  signals  so 
as  to  preclude  recovery.— <:;hicago,  B.  I.  &  P. 
Ry.  Co.  V.  Murray  (Ark.)  549. 

•In  an  action  for  death  of  a  railroad  brake- 
man,  deceased  held  negligent  as  a  matter  of 
law.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Fuller 
(Ark,)  1160. 

•Contributory  negligence  of  a  street  railway 
conductor  held  proximate  cause  of  his  injury. — 
Moore  v.  Chattanooga  Electric  Ry.  <I!o.  (Tenn.) 
497. 

•Where  an  employ^  is  injured  in  the  line  of 
his  duty  through  failure  to  observe  a  rule  im- 
posed upon  him,  the  doctrine  of  respondeat  su- 
perior does  not  apply. — Memphis  Consol.  Gas  & 
Electric  Co.  v.  Simpson  (Tenn.)  1155. 

•A  telephone  lineman  held  guilty  of  contribu- 
tory negligence,  barring  recovery  for  his  death, 
caused  by  an  electric  8ho<'k  while  descending  a 
pole. — Memphis  Consol.  Gas  &  Electric  Co.  v. 
Simpson  (Tenn.)  1155. 

Plaintiff  held  not  negligent  in  going  between 
a  freight  car  and  a  post  to  arrange  automatic 
couplers  for  coupling  at  the  time  he  was  in- 
jured by  a  movement  of  the  switch  engine  con- 
trary to  custom  without  signal  from  plaintiff. 
-Cunningham  v.  Neal  (Tex.  Civ.  App.)  455. 

•The  fact  that  an  injured  servant  was  a  minor 
held  not  to  exempt  him  from  the  results  of  his 
own  negligence.— St  Ixjuis  Southwestern  Ry. 
Co.  of  Texas  v.  Johnson  (Tex.  Civ.  App.)  486. 

•Plaintiff,  a  brakeman.  held  entitled  to  as- 
sume that  the  company  had  exercised  ordinary 
care  to  furnish  reasonably  safe  and  necessary 
appliances  for  its  cars,  so  as  to  enable  him  to 
perform  his  duties  with  a  rea.sonable  degree  of 
safety,  and  not  required  while  engaged  as  a 
brakeman  to  inspect  the  cars  and  appliances  to 
ascertain  their  condition.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Blachley  (Tex.  Civ.  App.)  90o. 

•An  employ^  may  assume  that  the  employer 
hag  performed  its  duty  of  furnishing  reasonably 
safe  appliances. — Houston  &  T.  C.  R.  Co.  v. 
Patrick  (Tex,  Civ.  App.)  1097. 

i   7.    Plesdlns. 

•Petition  held  to  state  a  cause  of  action 
against  the  employer  of  an  infant  for  negli- 
gent injury  to  him. — Fails  City  Woolen  MilJs 
V.   Pike  (Ky.)  a35. 

•Petition,  in  action  for  injuries  resulting  in 
death  of  a  servant  employed  in  a  mine,  held  to 
state  cause  of  action.— Jackson's  Adm'x  v.  Rich- 
ardson Coal  Co.  (Ky.)  902. 

A  petition  for  injury  to  a  servant  held,  as 
against  special  exception,  not  to  sufficiently  al- 
lege the  negligent  servant  was  a  vice  principal 
as  to  plaintiff.— Suderman  &  Dolson  v.  Kriger 
(Tex.  Civ.  App.)  373. 

A  petition  held  to  sufficiently  designate  the 
foreman  of  defendant  alleged  to  be  negligent, 
without  naming  him. — Suderman  &  Dolson  v. 
Kriger  (Tex.  Civ.  App.)  373. 


'Point  annotated.   See  •yllabna. 


Digitized  by 


Google 


1268 


109  SOUTHWESTERN  REPORTER. 


{  8.    — —  Evldeikoaw 

*Iii  an  action  against  defendant  railroad  foif 
injuries  to  a  bralceman  by  nej^ligence  in  fur- 
■niaUng  a  defective  standard,  the  burden  was  on 
plaintiff  to  prove  that  defendant  was  negligent  in 
the  manner  complained  of. — Chicago,  R.  I.  &  P. 
B7.  Co.  T.  Murray  (Ark.)  649. 

In  an  action  for  the  death  of  a  mine  employ^ 
caused  by  his  falling  down  the  shaft,  held  that, 
in  the  absence  of  evidence  to  show  whether 
decedent  walked  through  the  open  gate  or  climb- 
ed over  the  fence,  it  may  be  presumed  that  he 
walked  through  the  gate.— Moseley's  Adm'r  v. 
Black  Diamond  Coal  &  Mining  Co.  (Ky.)  306. 

In  an  action  for  the  death  of  a  servant,  it 
ie  not  necessary  to  a  recovery  to  show  that  de- 
cedent neither  knew,  nor  might  by  the  exercise 
of  ordinary  care  have  discovered,  the  danger- 
ous or  defective  condition  of  the  premises  which 
resulted  in  his  death. — Moseley's  Adm'r  v. 
Black  Diamond  Coal  &  Mining  Co.  (Ky.)  306. 

*In  an  action  for  injuries  to  a  servant  from 
utasafe  appliances,  evidence  held  admissible  as  to 
the  character  of  appliances  in  general  use. — 
IxiuiBville  Veneer  Mills  Co.  v.  Clemonts  (Ky.) 
308. 

*In  an  action  for  injuries  to  a  minor  servant, 
caused  by  having  his  hand  caught  by  edf;ing 
saws,  evidence  held  snfficient  to  take  to  the  jury 
defendant's  negligence  in  not  instructing  and 
warning  the  servant  of  the  danger. — Louisville 
Cooperage  Co.  v.   Farmer  (Ky.)  803. 

Evidence  in  an  action  to  recover  for  the  death 
of  a  master  mechanic  held  to  show  that  deceased 
and  the  engineer  on  whose  engine  he  was  riding 
at  the  time  were  not  fellow  servants.— Tabor  v. 
St.  LonU.  I.  M.  &  S.  Ry.  Co.  (Mo.)  764. 

*In  an  action  for  injuries  to  a  railroad  em- 
ploy6,  evidence  held  to  establish  that  the  neg- 
ligence of  a  fellow  servant  was  the  direct  cause 
of  the  injury.— Briscoe  v.  Chicago,  B.  &  Q.  R. 
Co.  (Mo.  App.)  93. 

*In  an  action  for  injuries  to  an  employ^  while 
operating  a  machine,  a  finding  that  the  employ- 
er's foreman  was  guilty  of  negligence  held  au- 
thorized.—Sailer  v.  Friedman  Bros.  Shoe  Co. 
(Mo.  App.)  704. 

*In  an  action  for  injuries  to  an  employ^  15 
years  old  while  operating  a  machine  in  a  shoe 
factory,  certain  evidence  held  competent  to  rebut 
the  inference  of  negligence. — Sailer  v.  Friedman 
Bros.  Shoe  Co.  (Mo.  App.)  794. 

*In  an  action  for  injuries  resulting  from  the 
breaking  of  a  defective  t)elt  on  a  machine  which 
plaintiff  was  operating,  the  evidence  held  insuf- 
ficient to  show  that  plaintiff  assumed  the  risk. 
—P.  E.  Schow  &  Bros.  v.  McCIoskey  (Tex.  Civ. 
App.)  386. 

*In  an  action  for  injuries  resulting  from 
the  breaking  of  a  defective  belt  on  a  machine 
which  plaintiff  was  operating,  the  evidence  held 
insufficient  to  show  that  plaintiff  was  guilty 
of  contributory  negligence.— P.  E!.  Schow  4 
Bros.  V.  McCIoskey  (Tex.  Civ.  App.)  386. 

*In  an  action  for  injuries  resulting  from  the 
breaking  of  a  defective  belt  on  a  machine  which 
plaintiff  was  operating,  evidence  held  to  show 
that  defendant  was  negligent  in  running  the 
machine  while  the  belt  was  in  the  defective 
condition.— P.  E.  Schow  &  Bros.  v.  McCIos- 
key (Tex.  Civ.  App.)  386. 

In  an  action  for  injnries  to  a  railroad  fireman 
by  the  explosion  of  the  boiler  of  his  locomotive, 
evidence  held  insufficient  to  sustain  a  verdict  for 
plaintiff.— Galveston.  11.  &  S.  A.  Ky.  Co.  v.  Gar- 
ven  (Tex.  Civ.  App.)  426. 

*Id  an  action  against  a  railroad  company  for 
injuries  to  a  locomotive  firemen  by  the  explo- 


sion of  the  boiler,  the  happening  of  the  acd- 
dent  did  not  raise  a  presumption  of  negligencs 
on  the  part  of  the  railroad  company. — Galveston, 
H.  &  S.  A.  Ry.  Co.  T.  Oarven  (Tex.  Civ.  App.) 
426. 

In  a  personal  injury  action,  a  charge  held  er- 
roneous as  imposing  upon  defendant  the  burden 
to  prove  plaintiff  was  guiit:^  of  contributory 
negligence,  and,  also,  that  his  negligence  was 
the  proximate  cauae  of  the  injury.— Hillsboro 
Cotton  MilU  V.  King  (Tex.  Civ.  App.)  484. 

In  an  action  tor  injuries  to  an  employ^  caus- 
ed by  defective  appliance,  testimony  with  re- 
spect to  repairs  held  competent  when  applied 
to  the  appliance  in  question,  but  incompetent 
when  applied  to  other  appliances.— Houston  & 
T.  0.  R.  Co.  V.  Patrick  (Tex.  Civ.  App.)  1097. 

'Evidence  held  to  support  a  verdict  that  an 
employ^  injured  by  the  breaking  of  a  rubber 
hose  did  not  know  of  the  defective  condition 
thereof,  and  was  not  required  to  either  inspect 
or  repair  it— Houston  &  T.  C.  R.  Co.  v.  Pat- 
rick (Tex.  Civ.  App.)  1097. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  fireman,  evidence  held  admissible 
as  tending  to  show  actionable  negligence,  for 
the  consequences  of  which  defendant  railroad 
company  would  be  liable  at  common  law.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  McDuf- 
fey  (Tex.  Civ.  App.)  1104. 

In  a  death  action,  certain  evidence  held  ad- 
missible on  the  issue  whether  defendant  railroad 
was  negligent  in  not  liaving  its  switch  lumps 
lighted  as  required  by  statute. — ^Missouri,  K, 
&  T.  Ry.  Co.  of  Texas  v.  McDuffey  (Tex.  Civ. 
App.)  1101. 

{   9.    —  Onestlons  for  Jnry. 

*nnder  the  facts,  a  section  hand  standing  up 
in  a  caboose  while  riding  to  work  hdd  not 
guilty  of  contributory  negligence  as  a  matter 
of  law.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Har- 
mon (Ark.)  2S6. 

In  an  action  for  the  death  of  a  servant,  evi- 
dence held  sufficient  to  go  to  the  jury.— Mose- 
ley's Adm'r  v.  Black  Diamond  Coal  &  Mining 
Co.  (Ky.)  306. 

'Whether  appliances  furnished  by  a  master 
are  reasonably  safe  is  a  question  for  the  jury. 
— Louisville  Veneer  Mills  Co.  v.  Clemonts  (Ky.) 
308. 

Instructions  in  an  action  against  a  master  for 
the  death  of  plaintiff's  intestate,  a  machinist, 
held  to  fully  set  forth  the  principles  of  law 
controlling  the  case,  and  to  leave  plaintiff  no 
room  for  complaint  on  that  score. — Trumbo's 
Adm'x  V.  W.  A.  Gaines  &  Co.  (Ky.)  1188. 

Where  plaintiff  was  injured  in  unloading 
bundles  of  iron  from  a  truck,  whether  he  was 
negligent  in  not  unloading  each  bundle  sepa- 
rately was  for  the  jury. — Briscoe  v.  Chicago,  B. 
&  Q.  R.  Co.  (Mo.  App.)  93. 

*In  an  action  for  injuries  to  an  employ^,  an 
instruction  held  not  erroneous  as  authorizing  a 
finding  of  negligence  because  of  the  existence 
of  a  certain  fact. — Sailer  v.  Friedman  Bros. 
Shoe  Co.  (Mo.  App.)  794. 

In  an  action  for  injuries  to  an  employ^,  an  in- 
struction held  not  misleading. — Sailer  v.  Fried- 
man Bros.  Shoe  Co.  (Mo.  App.)  794. 

'Whether  an  employ^  15  years  old,  operating 
a  sole  molding  machine  in  a  shoe  factory,  as- 
sumed the  risk  or  was  guilty  of  contributory 
negligence,  held  for  the  jury.— Sailer  v.  Fried- 
man Bros.  Shoe  Co.  (Mo.  App.)  794. 

'Whether  a  child  assnmes  the  risks  of  his  em- 
plnyment  or  is  guilty  of  contributory  negligence 
held   for  the  jury. — Sailer  r.   Frleoman   Bros. 

Shoe  Co.  (Mo.  App.)  794. 
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•In  an  action  for  injuries  to  an  employe  in 
■  railroad  yard,  the  evidence  hdd  not  to  show 
as  a  matter  of  law  that  the  injury  could  not 
hare  been  foreseen. — Galveston,  H.  &  N.  Ry. 
Co.  V.  Cochran  (Tex.  Civ.  App.)  261. 

In  an  action  against  a  railroad  company  for 
injury  to  a  brakcman  coupling  cars,  held  a 
question  for  the  jury  whether  he  was  negligent 
in  violating  a  rule  prohibiting  employes  from 
tfoing  between  cars  to  make  couplings.— 9t. 
Ijonis,  Southwestern  Ry.  Co.  of  Texas  v.  Shipp 
(Tex.  Civ.  App.)  286. 

In  an  action  for  injuries  to  a  servant,  it  was 
not  error  to  use  "and,"  instead  of  "or,"  in  a 
charge  that  if  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  did  not  assume  the 
risk,  he  could  recover. — P.  B.  Schow  &  Bros.  v. 
McCloskey  (Tex.  Civ.  App.)  386. 

An  instruction  that,  if  plaintUTs  injury  was 
proximately  caused  by  a  defect  not  pleaded  as 
a  ground  of  recovery,  he  could  not  recover,  was 
properly  refused  for  failure  to  require  that  such 
cause  must  have  been  the  sole  proximate  cause 
of  the  injury.— Cunningham  v.  Neal  (Tex.  Civ. 
App.)  4S5. 

An  instruction  on  assumed  risk  held  not  ob- 
jectionable because  an  addition  thereto  by  the 
court.— Cunningham  v.  Neal  (Tex.  Civ.  App.) 
455. 

*In  an  action  for  injuries  to  plaintiff  by  be- 
ing cruslied  between  a  post  and  a  freight  car, 
the  court  properly  charged  that  plaintiff's  knowl- 
edge of  the  post  and  its  nearness  to  the  track 
would  not  defeat  recovery  if  his  injurjr  was 
due  to  the  negligent  backing  of  the  cars  without 
negligence  contributing  to  the  injury  on  his 
part. — Oinningham  v.  Neal  (Tex.  Civ.  App.) 
455. 

*An  instruction  in  an  action  for  injuries  to 
a  servant  held  a  proper  presentation  of  the  law 
of  contributory  negligence.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Jackson  (Tex.  Civ.  App.)  478. 

*An  instruction  as  to  the  necessity  of  warn- 
ing a  servant  of  danger  held  properly  refused.— 
Gulf,  C.  A.  a.  F.  Ry.  Co.  v.  Jackson  (Tex.  Civ. 
App.)  478. 

In  a  personal  injury  action,  a  charge  author- 
izing a  recovery  if  defendant  was  negligent 
whether  or  not  the  negHgence  was  the  proximate 
cause  of  the  injury  held  erroneous. — Hillsboro 
Cotton  Mills  v.  king  (Tex.  Civ.  App.)  484. 

In  an  action  by  a  railroad  employ^  18  years 
of  age  for  injuries  sustained  by  catching  his 
hand  between  a  barrel  and  a  moving  car,  a 
charge  as  to  defendant's  duty  to  projjerly  in- 
struct plaintiff  held  erroneous. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Johnson  (Tex.  Civ. 
App.)  486. 

In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  defective  clevis  on  the  brake 
chain,  a  requested  charge  that  the  company  was 
not  liable  if  a  person  of  ordinary  care  inspecting 
the  car  would  not  have  discovered  the  defect, 
held  prm>erly  refused. — Missouri.  K.  &  T.  Ry. 
Co.  of  'Texas  v.  Blachley  (Tex.  Civ.  App.)  995. 

In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  clevis  on  the  brake  chain,  an 
instruction  held  not  erroneous  in  failing  to  limit 
the  jury's  consideration  to  the  clevis  introduced 
in  evidence.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
T.  Blachley  (Tex.  Civ.  App.)  995. 

*In  an  action  for  injuries  to  an  employ^,  an 
instruction  relating  to  the  right  of  the  employ^ 
to  assume  that  the  appliances  furnished  were 
reasonably  safe  held  not  erroneous  in  view  of 
the  statement  following  it.— Hou.ston  &  T.  C.  R. 
Co.  v.  Patrick  (Tex.  Civ.  App.)  10J)7. 

*It  cannot  be  said  as  a  matter  of  law  that  an 
employer  furnishinf  a  rubber  hose  to  his  serv- 


ant for  use  does  not  owe  to  the  servant  the  du- 
ty of  using  ordinary  care  to  see  that  it  is  rea- 
sonably suitable.— Houston  &  T.  C.  R.  Co.  v. 
Patrick  (Tex.  Civ.  App.)  1097. 

*Whether  a  railroad  company  in  furnishing  to 
an  employ^  a  rubber  hose  to  fill  tanks  in  pas- 
senger coaches  exercised  ordinary  care  in  fur- 
nishing a  reasonably  sate  hose  held  for  the  ju- 
ry.—Houston  &  T.  C.  R.  Co.  V.  Patrick  (Tex. 
Civ.  App.)  1097. 

i  10.  Xdabtlitles    for    imJvrlM    to    tUra 
peraons. 

'General  rule  as  to  one's  liability  for  negli- 
gence of  an  independent  contractor  stated. — 
Eberson  v.  Continental  Inv.  0>.  (Mo.  App.)  62. 

*The  driver  of  a  vehicle  in  using  certain  ad- 
vertising sheets  for  horse  coverings  while  sell- 
ing defendant's  medicines  held  defendant's  aery- 
ant,  and  not  an  independent  contractor.— Dren- 
Don  V.  Patton-Worsbam  Drug  Co.  (Tex.  Civ. 
App.)  218. 

Where  a  contractor  performs  work  as  direct- 
ed hj  his  employer,  uie  latter  cannot  escape 
liability  for  the  contractor's  negligence  by  a  plea 
of  independent  contractor. — ^Drennon  v.  Patton- 
Worsham  Drug  Co.  (Tex.  dr.  App.)  218. 

*The  liability  of  a  railroad  company  fonthe 
act  of  one  appointed  a  deputy  sheriff  and  sta- 
tioned at  its  railroad  yards  had  for  the  jury.— 
Texas  &  K  O.  R.  Cfo.  t.  Parsons  (Tex.  Cir. 
App.)  240. 

The  fact  that  one  performs  personal  services 
for  another  for  an  agreed  compensation  carries 
with  it  the  presumption  of  the  right  of  con- 
trol and  dlscnarge  by  the  employer. — Texas  A 
N.  O.  R.  Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

A  finding  that  a  railroad  company  liad  the 
right  to  control  the  conduct  of  one  appointed 
a  deputy  sheriff  and  to  dischai-ge  him  from  the 
service  held  warranted  under  the  evidence. — 
Texas  &  N.  O.  R.  Co.  v.  Parsons  (Tex.  Civ. 
App.)  240. 

•"Independent  contractor"  defined.— Texas  & 
N.  O.  R.  Co.  T.  Parsons  (Tex.  Civ.  App.)  240. 

*The  right  to  eject  trespassers  from  private 
property  held  not  to  belong  to  an  officer  as  such. 
—Texas  &  N.  O.  R.  Co.  v.  Parsons  (Tex.  Civ. 
App.)  210. 

•The  liability  of  a  railroad  company  for  the 
act  of  an  employ^  while  ejecting  a  trespasser 
from  railroad  premises  held  unaffected  by  the 
personal  intentions  of  the  employ^. — Texas  & 
N.  O.  R.  Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

•The  ordinary  relation  of  master  and  servant 
does  not  subsist  in  the  case  of  an  independent 
employe  or  contractor  who  is  not  under  the  im- 
mediate direction  of  the  employer. — Texas  & 
N.  O.  R.  Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

•A  finding  of  the  existence  of  tlie  relation  of 
employer  and  employe  held  warranted  by  the 
evidence.— Texas  &  X.  O.  R.  Co.  v.  Parsons 
(Tex.  Civ.  App.)  240. 

•1%e  fact  that  one  is  a  deputy  sherift  does 
not  relieve  his  employer  from  liability  for  his 
conduct  while  acting  as  employe  in  the  per- 
formance of  a  service  personal  to  the  employer. 
—Texas  &  N.  O.  R.  Co.  v.  Parsons  (Tex.  Civ. 
App.)  240. 

MATERIALITY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,  {  10. 

MEASURE  OF  DAMAGES. 

For  breach  of  contract  of  sale,  see  "Sales,"  $  7. 

For  conversion  of  property  by  assignee  for  ben- 
efit of  creditor!),  see  "Assignmento  for  Benefit 
of  Creditors,"  §   2. 
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For  injuries  to  shipment  of  live  stock,  see  "Car- 
riers," f  3. 

For  property  taken  in  exercise  of  power  of  em- 
.inent  domain,  see  "Eminent  Domain,"  §  2. 

Harmless  error  In  instructions  as  to,  see  "Ap- 
peal and  Error,"  §  20. 

MECHANICS'  LIENS. 

Amendment  in  pleading  in  suit  to  enforce  ma- 
terialman's lien,  see  "Pleading,"  §  5. 

;   1.    Blcltt  to  Uem. 

'Evidence  held  to  show  no  defense  to  an  ac- 
tion by  materialmen  to  enforce  a  lien. — Meyer 
V.  Schmidt  (Mo.  App.)  832. 

{   2.    Enforoement. 

To  entitle  a  materialman  to  a  mechanic's  lien, 
he  must  under  Rev.  St.  1899.  §  4203  (Ann.  St. 
1006,  p.  2277),  have  furnished  the  material  to 
the  contractor  under  a  contract  between  the 
latter  and  the  owner,  and  it  must  have  been  used 
in  the  building,  but  he  need  not  allege  that  he 
sold  the  material  on  the  credit  of  the  building. 
— ^Riverside  Lumber  Co.  v.  Schmidt  (Mo.  App.) 
71. 

*In  an  action  to  enforce  a  materialman's  lien 
given  by  Ann.  St.  1006,  §  4203,  held  proper  to 
allow  plaintiffs  to  amend  the  petition  after  the 
evidence  was  all  in,  so  as  to  charge  that  the  ma- 
terial was  furnished  "for"  defendant's  building. 
—Meyer  v.  Schmidt  (Mo.  App.)  833. 

Evidence  held  to  sustain  a  finding  that  a  mate- 
rialman's lien  was  filed  within  four  months  from 
the  date  of  the  last  item  of  the  account. — Meyer 
V.  Schmidt  (Mo.  App.)  833. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds, 
Statute  of,"  §  1. 

Use  of  to  refresh  memory  of  witness,  see  "Wit- 
nesses," §  3. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment," 

MILEAGL 

Of  witnesses,  see  "Witnesses,"  §  1. 

MINES  AND  MINERALS. 

Harmless  error  in  rulings  in  action  for  conver- 
sion of  ore,  see  "Appeal  and  Error,"  {  19. 

Liability  of  mine  owner  for  death  of  servant, 
see  "Master  and  Servant,"  I  8. 

Power  of  officer  of  mining  corporation  to  grant 
permit  to  others  to  mine  on  corporation's 
lease,  see  "Corporations,"  §  6. 

Reasonableness  of  custom  relating  to  shipment 
of  ore,  see  "Customs  and  Usages." 

Wrongful  conversion  of  ore,  see  "Trover  and 
Conversion,"  f  1. 

^§  1.     Title,    oonTeyanoea,    and    eontrsota. 

An  action  held  not  to  lie  by  the  owner  of  a  gas 
well  against  another  well  owner  in  the  same  dis- 
trict for  exhaustion  resulting  from  legitimato 
use  or  sale  of  the  gas.— <;alor  Oil  &  Gas  Co.  v. 
Franzell  (Ky.)  .328;  Kentucky  Heating  Co.  v. 
Calor  Oil  &  Gas  Co.,  Id. 

A  petition  in  an  action  for  breach  of  a  con- 
tract Iteld  to  state  a  cause  of  action. — Sagamore 
Coal  Co.  v.  Clark  (Ky.)  349. 

In  an  action  for  breach  of  a  contract  for  the 
removal  of  coal  from  a  mine,  evidence  held  suf- 
ficient to  take  the  case  to  the  jury. — Sagamore 
Coal  Co.  V.  Clark  (Ky.)  349. 


{    2.    Operatloii   of  aiines,   qnarrio*,   aal 
wells. 

Inclosing  a  mine  with  a  fence  and  gates  which 
are  constantly  kept  open  by  accumulated  dSbris 
held  not  a  compliance  with  Ky.  St.  1903,  f 
2731,  requiring  safety  gates  at  shafts.— Moseley* 
Adm'r  v.  Black  Diamond  Coal  &  Mining  Co. 
(Ky.)  306. 

The  violation  by  a  mine  owner  of  the  duty 
imposed  by  Ky.  St.  1903,  {  2731,  to  protect  the 
mouth  of  the  shaft  by  safety  gates,  is  negligence, 
and  renders  the  owner  liable  for  damages  there- 
from to  persons  rightfully  using  the  premises. — 
Moseley's  Adm'r  v.  Black  Diamond  Coal  &  Min- 
ing Co.  (Ky.)  306. 


MINORS. 


See  "Infants." 


MISCARRIAGE. 

Causing  or  procuring,  see  "Abortion." 

MISCONDUCT. 

Of  jurv  as  ground  for  new  trial,  see  "Crim- 
inal tiaw."  i  26 

MISLEADING  INSTRUCTIONS. 

Se«  "Trial."  {  9. 

MISREPRESENTATION. 

See  "Fraud." 

MISTAKE. 

In  pleading  ground  for  continance,  see   "Con- 
tinuance." 

In  conveyancet,  contract!,  or  other  tranawtion*. 
See  "Contracts."  f  1 ;   "Deeds,"  f  1. 
Location  of  boundary,  see  "Boundaries,"  %  2. 

/»  judicial  proceeding*. 
See  "Pleading."  i  5. 

Remediet. 
See  "Reformation  of  Instruments,"  S  1. 

MITIGATION. 

Of  damages,  see  "Damages,"  §  1. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  g  S. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
18. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  "Consti- 
tutional Law,"  {  6. 

t    1.    Tmsts  and  other  combinations  ia 
restraint  of  trade. 

A  combination  or  agreement  in  restraint  of 
trade  is  in  violation  of  Rev.  St.  1899,  {§  8978, 
8979  (Ann.  St.  1906,  pp.  4157,  4158),  if  the  com- 
bination or  agreement  results  in  restraint  of 
trade,  whether  the  result  is  accomplished  by  in- 
dividual or  joint  action  on  the  part  of  the  mem- 
bers of  the  combination.— State  ex  reL  Attorney 
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Geueral  v.  Kansas  City  Live  Stock  Exchange 
(Mo.)  675. 

Where  a  large  number  of  persons  engaged  in 
a  particular  trade  formed  an  association  and 
agreed  on  a  course  of  conduct  detrimental  to 
others,  which  was  thereafter  pursued  by  the 
members  acting  separately,  each  member  would 
be  held  liable  for  the  acts  of  all  of  the  conspir- 
ators, as  well  as  his  own.— State  ex  rel.  Attor- 
ney Gieneral  v.  Kansas  City  Live  Stoclt  Ex- 
change (Mo.)  675. 

A  petition  against  the  members  of  two  volun- 
tary a.s8ociations  to  enjoin  acts  in  alleged  re- 
straint of  trade  held  not  to  state  a  cause  of  ac- 
tion against  one  of  them.— State  ex  rel.  Attor- 
ney General  v.  Kansas  City  lave  Stock  Ex- 
change (Mo.)  675. 

A  petition  against  a  trade  exchange  held  to 
charge  sufficient  facts  to  show  that  the  exchange 
was  an  illegal  combination  in  restraint  of  trade, 
in  violation  of  Rev.  St.  1899,  ii  8978.  8979  (Ann. 
St.  1906,  pp.  4157.  4158).— State  ex  rel.  Attor- 
ney General  v.  Kansas  City  Live  Stock  Ex- 
change (Mo.)  675. 

MORTGAGES. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  f  9. 

Mortgage*  of  particular  »pecie$  of,  or  ettate*  m 

intcri'tt  in,  property. 
See  "Homestead,"  S  2. 
Personal  property,  see  "Chattel  Mortgages." 
Railroads,  see  "Railroads,"  J  4. 

(1.     Baqnlsltea  aad  ▼•lidlty. 

Evidence  held  to  warrant  a  finding  that  an 
aI>solute  conveyance  was  a  mortgage,  and  that 
the  property  was  secondarily  liable  to  the  claims 
of  subsequent  creditors  of  the  grantor.— Clarke 
V.  McDowell's  Adm'r  (Ky.)  887. 

*Rule  stated  as  to  when  a  deed  absolute  upon 
its  face  may  be  shown  to  be  a  mortgage. — Fu- 
8on  V.  Chestnut  (Ky.)  1192. 

Facts  considered,  and  held  to  show  that  a 
deed  absolute  on  its  face  was  not  a  mortgage, 
but  vested  in  the  grantee  all  the  title  that  the 
grantor  had,  with  authority  to  sell  the  land 
according  to  the  terms  and  provisions  of  a  cer- 
tain agreement.— Fuson  v.  Chestnut  (Ky.)  1192. 

$  2.    Psyntent   or   performaaee    of   eoa- 
utlon,   releaae,   and   satisfaetloB. 

Construing  together  a  note  and  a  trust  deed, 
the  parties  held  to  have  intended  that  the  pay- 
ment of  the  note  be  secured  by  the  land  de- 
scribed in  the  trust  deed,  and  to  give  the  payee 
the  right  to  enforce  a  payment  before  the  time 
fixed  lor  its  payment,  if  the  security  should  be- 
come less  valuable  than  when  pledged. — Arm- 
strong V.  Wilson  (Tex,  Civ.  App.)  955. 

I  3.    Foreoloanre   by   exercise    of   power 
of  sale. 

A  sale  of  land  by  a  trustee  to  his  wife,  held 
presumed  to  have  become  the  common  property, 
and  cannot  be  held  against  an  application  to  set 
aside  the  sale  accompanied  by  an  offer  to  do 
equity.— Parks  v.   Worthington   (Tex.)   909. 

MOTIONS. 

Review  of   discretionanr   rulings  on,  see  "Ap- 
peal and  Error,"  {  15. 

Striking  out  evidence,  see  "Criminal  liaw,"   { 
20. 

For  particular  purpotet  or  relief. 

Arrest  of  judgment  in  civil  actions,  see  "Judg- 
ment." i  1. 

Change   of  venue  in  criminal  prosecution,   see 
"Criminal  Law,"  S  3. 


Continuance  in  civil  actions,  see  "Continuance." 

New  trial  in  civil  actions,  see  "New  Trial."  §  2. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  26. 

Presentation  of  objections  for  leview,  see  "Ap- 
peal and  Error,"  §  5. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information."  i  6. 

Quashing  or  vacating  execution,  see  "Execu- 
tion." 1  1. 

Revival  of  action,  see  "Abatement  and  Revival," 
8  1. 

MULTIFARIOUSNESS. 

In  assignment  of  errors,  see  "Appeal  and  Er- 
ror," i  9. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts." 
§  1. 

Impeachment  of  witness  in  action  for  injuries 
caused  by  defective  sidewalk,  see  "Witnesses." 
i  4. 

Laws  empowering  mayor_to  remove  city  officers 
as  encroaching  on  judiciary,  see  "Constitution- 
al Law,"  i  2. 

Laws  prohibiting  standing  or  lounging  on  street 
as  infringing  personal  liberty,  see  "Constitu- 
tional Law,'*  (  3. 

Mandamus,  see  "Mandamus,"  f  2. 

Municipal  census,  see  "Census." 

Nature  of  fee  imposed  by  ordinance  on  owners 
of  vehicles  usin^  street,  see  "Licenses."  §  1. 

Ordinances  granting  privileges  or  immunities, 
see  "Constitutional  Law,"  jS  6. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Platting  of  addition  into  blocks  and  lots  as  ded- 
ication of  street,  see  "Dedication,"  i  1. 

Street  railroads,  see  "Street  Railroads." 

S   1.    Creatton,       alteratloit,       ezlsiene*, 
and  dluolvtloit. 

Under  Rev.  St.  1889,  8  1666  (Rev.  St.  1899,  i 
60O4  [Ann.  St.  1906,  p.  3032]).  county  court 
held  not  entitled  to  incorporate  certain  section 
of  land  as  a  village. — State  ex  rel.  White  v. 
Small  (Mo.  App.)  1079. 

Farming  land.s  in  cities  or  towns  surrounded 
by  lands  used  for  town  purposes  held  subject  to 
be  incorporated  into  town  where  inclusion  be- 
comes necessary. — State  ex  rel.  W'hite  v.  Small 
(Mo.  App.)  1079. 

♦The  word  "commons,"  in  Rev.  St.  1889,  § 
1666  (Rev.  St.  1899,  g  6004  [3  Ann.  St.  1906, 
p.  3G321).  relating  to  incorporation  of  towns 
and  villages,  defined. — State  ex  rel.  White  v. 
Small  (Mo.  App.)  1079. 

Certain  order  incorporating  village  held  void 
in  toto.— State  ex  rel.  White  v.  Small  (Mo. 
App.)  1079. 

•The  failure  of  a  town,  incorporated  by  sp»p- 
cial  act  of  the  Legislature,  to  elect  officers,  will 
not  dissolve  the  corporation.— Cofield  v.  Britton 
(Tex.  Civ.  App.)  493. 

{  2.    Leglalative    ooatrol    of    manieipal 
acts,  richta,  and  liabilities. 

*The  Legislature  held  authorized  to  provide  by 
what  body  of  a  municipal  corporation  the  func- 
tion of  employing  fireman,  etc.,  shall  be  ex-' 
ercised,  notwithstanding  the  regulation  of  the 
internal  alfoirs  cannot  be  directly  regulated  by 
legislative  control.— Combs  v.  Bonnell  (Ky.)  898. 

•A  city  vacating  an  avenue  l>etween  desig- 
nated streets  for  the  construction  by  a  corpora- 
tion of  a  union  station,  on  it  agreeing  to  pay 
to  the  city  a  specified  sum  for  the  construction 
of  the  bridge  over  the  avenue,  held  entitled  to 
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construct  the  approaches  to  the  bridge  on  the 
designated  streets.— City  of  St.  Louis  v.  Termi- 
nal R.  Ass'n  (Mo.)  641. 

g  3.     Froeeedinca    of    oommoU    or    other 
gOTtimi-afi  body. 

'Ordinance  providing  for  a  municipal  census 
held  a  nullity  under  Rev.  St.  1899.  §g  5955, 
5956,  6300  (Ann.  St.  1906,  pp.  3009,  3147).— 
State  ex  rel.  City  of  Centralia  v.  Wilder  (Mo.) 
574. 

*A  doctrine  stated  held  not  to  cover  irregular^ 
ities  respecting  the  passage  of  an  ordinance. — 
State  ex  rel.  City  of  Centralia  v.  Wilder  (Mo.) 
574. 

♦Under  Rev.  St.  1899,  i  5955  (Ann.  St.  1906, 
p.  3009),  a  mayor's  signature  to  the  council 
journal  reciting  the  passage  of  an  ordinance 
held  insufficient  to  show  his  approval  of  the  or- 
dinance.—State  ex  rel.  City  of  Centralia  v.  Wil- 
der (Mo.)  574. 

I  4.    Offloera,  agents,  and  employis. 

•Under  Ky.  St.  1903,  §g  3497,  3752.  the  sure- 
ties on  a  policeman's  bond  are  liable  in  an 
amount  in  exces.s  of  the  penalty  named  in  the 
bond.— United  States  Fidelity  &  Guaranty  Co. 
V.  Milstead  (Ky.)  875. 

Where  plaintiff  in  an  action  on  a  bond  of  a 
police  ofBcer  is,  under  section  3752,  Ky.  St. 
1903,  authorized  to  recover  against  the  sureties 
nn  amount  in  excess  of  the  penalty  of  the  bond, 
the  sureties  are  not  liable  for  punitive  damages 
awarded  against  the  officer,  but  are  only  liable 
to  compensatory  damages. — United  States  Fidel- 
ity 4  Guaranty  Co.  v.  Milstead  (Ky.)  875. 

•Under  Kv.  St.  1903,  f  3138,  relating  to  the 
authority  of  the  board  of  police  and  fire  com- 
missioners, and  a  rule  of  such  board,  held  a  fire- 
man cannot  be  discharged  without  a  hearing 
such  as  prescribed  by  the  rules.— Combs  v.  Bon- 
nell  (Ky.)  898. 

A  board  of  police  and  fire  commissioners  held 
not  authorized  to  accomplish  indirectly  b^  dis- 
charging entire  fire  department  and  reappointing 
all  but  certain  members  what  they  could  not  do 
directly ;  the  removing  of  such,  members  in  vio- 
lation of  rules  of  the  board  enacted  under  stat- 
utory provisions. — Combs  v.  Bonnell  (Ky.)  898. 

•St.  Louis  city  charter,  art.  4,  §8  5,  15,  16,  47 
(Ann.  St.  1006,  pp.  4823.  4825,  4833).  and  the 
ordinances  adopted  thereunder,  conferring  upon 
the  mayor  the  power  of  removing  city  officers, 
was  not  expressly  or  impliedly  repealed  bv  Act 
April  23,  1877.  p.  346  (Rev.  St.  1899,  §«  8853- 
8856;  Ann.  St.  1906,  pp.  4113,  4114).— State 
ex  rel.  Heimburger  v.  Wells  (Mo.)  758. 

•St.  Louis  city  charter,  art.  4,  §{  5,  15,  16,  47 
(Ann.  St.  1906,  pp.  4823,  4825.  4835),  having 
im]K>sed  upon  the  mayor  the  duty  of  seeing  that 
the  city  laws  were  enforced,  the  fact  that  the 
mayor's  secretary  preferred  charges  did  not  dis- 
qualify the  mayor  from  hearing  such  charges.— 
State  ex  rel.  Heimburger  v.  Wells  (Mo.)  iij8. 

{   S.    Mvalelpal     ezpenies    and    eluurse* 
and  atatntory  liabilltlea. 

A  city  talcing  over,  as  authorized  by  Kirby's 
Dig.  i  .507.5,  the  waterworks  and  light  plant 
erMted  b.v  an_  improvement  district,  to  operate 
and  maintain,  is.  while  operating  the  same,  liable 
for  purchases  made  for  the  maintenance  and  op- 
eration thereof. — Improvement  Dist.  No.  1  of 
Wynne  v.  Brown  (Ark.)  1010. 

f   6.    Pnbllo  iiaproTemeiita. 

Under  Kirby'^  Pig,  |  SCiS-'i,  property  owners 
who,  by  cross-bills  in  the  chancery  court,  as- 
sail the  validity  of  an  assessment  tor  local  im- 
provements in  apt  time  and  allege  the  invalidity 
of  the  assessment,  appropriately  attack  the  va- 
liditv  of  the  asspssraent.— Kirst  v.  Street  Im- 
provement Dist.  No.  120  (Ark.)  526. 


Evidence  in  an  action  to  enjoin  an  assessment 
for  local  improvements  considered,  and  held  to 
show  that  the  special  benefits  to  the  property 
assessed  were  not  valued  in  the  ^proper  manner, 
and  that  the  assessment  was  void  and  proper- 
ly enjoined. — Kirst  v.  Street  Improvement  Dist. 
No.  120  (Ark.)  526. 

Under  Kirby's  Dig.  §  7871,  a  majority  of  an 
assessment  board  held  not  authorized  to  make  a 
new  assessment  in  the  absence  of  a  third  mem- 
ber without  notice  to  him.— Kirst  v.  Street  Im- 
provement Dist.  No.  120  (Ark.)  526. 

A  statute  levying  assessments  for  local  im- 
provements on  the  value  of  the  property  or  on 
the  ■  benefits  derived  is  not  unconstitutional.— 
Kirst  V.  Street  Improvement  Dist.  No.  ]20 
(Ark.)  526. 

Kirby's  Dig.  gg  5683,  5716,  limits  the  value 
of  Improvements  to  20  per  centum  of  the  value 
of  the  property  in  the  district.- Kirst  v.  Street 
Improvement  Dist.  No.  120  (Aiic)  526. 

•A  statute  requiring  an  assessment  for  local 
improvement  in  accordance  with  the  value  of 
the  benefits  to  accrue  is  not  in  conflict  with 
Const,  art.  19,  (  27,  providing  that  local  assess- 
ments shall  be  ad  valorem  and  uniform. — Kirst 
V.  Street  Improvement  Dist  No.  120  (Ark.)  526. 

Whether  buildings  actually  receive  any  bene- 
fit from  a  proposed  improvement  is  a  question 
of  fact  for  the  assessment  board. — Kirst  v. 
Street  Improvement  Dist.  No.  120  (Ark.)  526. 

Under  a  statute  requiring  an  assessment 
tioard  to  assess  the  value  of  the  benefits  to  ac- 
crue to  each  piece  of  property,  a  board  may  con- 
sider the  value  of  the  property  and  the  improve- 
ments thereon. — Kirst  v.  Street  ImpFovement 
Dist.  No.  120  (Ark.)  526. 

Under  Kirby's  Dig.  gg  5677,  5679,  6680,  5685, 
held,  that  the  city  council  cannot  refer  an  as- 
sessment lor  local  improvements  back  to  the 
assessment  board  for  general  revision  or  reas- 
sessment.— Kirst  V.  Street  Improvement  Dist. 
No.  120  (Ark.)  526. 

A  special  assessment  in  excess  of  the  benefit 
to  be  derived  therefrom  is  a  taking  of  property 
without  compensation.— Kirst  v.  Street  Improve- 
ment Dist  No.  120  (Ark.)  526. 

•The  Constitution  of  1874,  exempting  certain 
classes  of  property  from  taxation,  refers  to 
taxes  for  general  purposes  of  revenue,  and  does 
not  relieve  such  property  from  assessments  for 
local  improvements. — Board,  of  Improvements  of 
Pav.  Dist.  No.  5  v.  Sisters  of  Mercv  of  Female 
Academy  of  Ft.  Sn)ith  (Ark.)  1165;  Board  of 
Improvement  of  Sewer  Dist.  No.  2  v.  Same,  Id. 

•Section  3  of  the  private  act  of  December  20, 
1860  (Laws  18G0,  p.  56),  conferring  corporate 
powers  upon  plaintiff,  which  provides  that  a 
certain  amount  of  plalntifTs  ground,  together 
with  the  property  thereon,  "shall  be  exempt 
from  all  taxation,  state,  county,  municipal  and 
special,  during  the  existence  of  this  charter," 
held  not  to  exempt  such  property  from  assess- 
ments for  local  improvements. — Board  of  Im- 
provement of  Pav.  Dist.  No.  5  v.  Sisters  of 
Mercy  of  Female  Academy  of  Ft.  Smith  (Ark.) 
1165:  Board  of  Improvement  of  Sewer  Dist. 
No.  2  V.  Same,  Id. 

•The  assessment  of  benefits  for  local  improve- 
ments has  never  been  regarded  as  a  tax  or 
termed  such  in  legislative  proceedings  in  our 
public  or  private  laws,  or  in  popular  inter- 
course.— Board  of  Improvement  of  Pav.  Dist 
No.  5  V.  Sisters  of  Mercy  of  Female  Academy 
of  Ft.  Smith  (Ark.)  1166;  Board  of  Improve- 
ment of  Sewer  Dist.  No.  2  v.  Same,  Id. 

•Owners  of  property  abutting  on  a  street  held 
not  liable  for  the  cost  of  a  street  improvement 
not  completed  in  accordance  with  tlie  contract 
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therefor. — City   of   Lrxington   t.   Walby   (K7.) 
299. 

♦The  liability  of  owners  of  property  to  pay 
for  the  improvement  of  the  adjacent  street  held 
determinM  by  the  law  in  force  when  the  im- 
provement wag  made. — Oity  of  Lexington  v. 
Walby  (Ky.)  299. 

An  ordinance  directing  the  improvement  of  a 
street  is  valid,  although  passed  at  only  one  meet- 
ing of  the  counsel,  where  all  the  members  of  the 
council  voted  for  the  ordinance. — Huesman  y. 
Derseh  (Ky.)  319. 

A  city  as  assignee  of  a  contractor  in  an  action 
against  the  city  and  an  abutting  owner  to  re- 
cover an  apportionment  for  improving  a  street 
held  entitled  to  maintain  an  appeal,  though  the 
assignment  was  made  after  judgment  was  ren- 
dered.—Huesman  V.  Derseh  (Ky.)  319. 

*In  an  action  against  a  city  and  an  abutting 
owner  to  recover  an  apportionment  for  a  street 
improvement,  an  answer  complaining  of  the 
apportionment  is  bad,  unless  it  shows  that  the 
proper  apportionment  would  have  been  a  less 
amount. — Huesman  v.  Derseh  (Ky.)  319. 

An  error  in  an  apportionment  for  street  im- 
provement may  be  corrected  in  the  circuit  court 
by  a  proper  apportionment.— Huesman  t.  Derseh 
(Ky.)  Sm 

That  property  has  been  benefited  by  a  special 
improvement  will  not  render  the  owner  liable 
on  a  tax  bill  therefor,  if  the  proceedings  are 
illegal. — Municipal  Securities  Corp.  y.  Gates 
(Mo.  App.)  85. 

Under  Kansas  CHty  Charter,  art.  9,  {  2,  an 
ordinance  providing  for  the  construction  of  five- 
foot  sidewalks  in  spaces  thirteen  feet  wide,  and 
delegating  to  the  engineer  the  duty  of  locating 
them,  held  invalid,  defeating  tax  bills  issned  for 
the  improvement. — Municipal  Secarities  Corp.  v. 
Gates  (Mo.  App.)  85. 

Notwithstanding  Rev.  St.  1899,  {  5664  (Ann. 
St.  1906,  p.  2885),  certain  evidence  held  evidence 
under  defendant  s  general  denial  in  an  action 
to  enforce  a  special  tax  bill.— Cushing  v.  Powell 
(Mo.  App.)  I(fe4. 

'Ordinance  relating  to  disposition  of  garbage 
Arid  reasonable  municipal  regulation. — &.  parte 
Anderson  (Tex.  Cr.  App.)  193. 

S   7.   PoUee  power  and  recvljitions. 

In  a  prosecution  for  drumming  business  for 
hotels,  etc.,  on  the  platform  of  a  railroad  sta- 
tion, the  certificate  of  commitment  held  suffi- 
cient to  authorize  the  holding  of  petitioner,  and 
susceptible  of  amendment  to  correspond  with 
the  proof  as  to  the  crime  committed. — Moore  v. 
Campbell  (Ark.)  544. 

I  8.     ITse  and  regrnlatioB  of  pnbUc  pl«- 
ees,    propertjr,    and    works. 

Laches  held  no  defense  to  a  city's  claim  of 
right  to  open  certain  streets  in  a  legal  manner. 
—City  of  Stuttgart  v.  John  (Ark.)  541. 

A  city  held  not  barred  by  laches  from  open- 
ing certain  streets  through  a  city  addition. — 
City  of  Stuttgart  v.  John  (Ark.)  E)41. 

♦While  the  city  of  St.  Louis,  under  the  di- 
rect provisiouH  of  article  3,  |  26,  cl.  2,  Charter 
(Ann.  St.  1906,  p.  4809).  had  the  power  to 
regulate  the  use  of  its  streets,  it  may  not  do 
so  in  a  way  that  interferes  with  the  pergonal 
liberty  of  a  citizen  as  guaranteed  to  him  by  the 
Constitution  and  laws.— City  of  St.  Louis  v. 
Gloner  (Mo.)  30;  Same  v.  Caplan  (Mo.)  33; 
Same  v.  Sagan,  Id. ;   Same  v.  Abramovitz,  Id. 

The  owner  of  property  abutting  on  a  street 
hfld  to  posspsa  the  right  of  ingress  and  egress 
over  it  and  from  his  property. — City  of  St,  Louis 
T.  Terminal  R.  Ass'n  (Mo.)  641. 


The  streets  of  a  city  hrld  to  belong  to  it,  and 
subject  to  be  used  as  it  sees  fit,  provided  it  uses 
them  only  as  public  highways. — City  of  St.  Louis 
V.  Terminal  R.  Ass'n  (Mo.)  641. 

A  corporation  agreeing  to  pay  to  a  city  a  speci- 
fied sum  for  the  construction  of  a  bridge  over 
an  avenue  between  designated  streets  held  not 
entitled  to  refuse  payment  because  the  approach- 
es to  the  bridge  proposed  to  be  built  by  the  city 
would  interfere  witb  the  use  of  one  of  the 
streets  and  cause  damage  to  adjacent  property. 
—City  of  St.  Louis  v.  Terminal  R.  Ass'n  (Mo.) 
641. 

A  corporation  agreeing  to  pay  to  a  city  a 
specified  sum  for  the  construction  of  a  bridge, 
on  the  city  adopting  an  ordinance  therefor, 
held  not  required  to  make  the  payment  on  the 
adoption  of  an  ordinance  therefor  becoming  in- 
eCfectunl.— City  of  St.  Louis  v.  Terminal  R. 
Ass'n  (Mo.)  641. 

Injunction  held  to  lie  to  restrain  the  laying 
and  operation  of  a  railroad  track  interfering 
with  the  use  of  a  street  for  traffic  or  of  access 
therefrom  to  private  property. — Foudry  y.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  80. 

Evidence  held  to  sustain  a  finding  that  plain- 
tiff was  not  entitled  to  an  injunction  on  the 
ground  that  defendant's  railway  tracks,  etc., 
interfered  with  traffic  on  a  street  or  with  plain- 
tiff's access  thereto.— Foudry  T.  St  Louis,  I.  M. 
&  8.  R.  Co.  (Mo.  App.)  80. 

Whether  a  railway  track  unreasonably  ob- 
structs the  street  held  the  controlling  question 
on  injunction  proceedings.— Foudry  y.  St.  Louis, 
I.  M.  &  S.  R.  Co.  (Mo.  App.)  80. 

Elements  to  be  considered  in  determining 
whether  the  use  of  a  street  by  a  railway  com- 
pany should  be  enjoined  stated.- Foudry  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  80. 

The  dedication  of  a  street  by  a  railway  com- 
pany held  to  give  it  no  greater  right  to  impair 
Its  usefulness  than  if  some  one  else  had  dedicat- 
ed it.— Foudry  v.  St.  Louis,  I.  M.  &  8.  R.  Co. 
(Mo.  App.)  80. 

Abutting  owners  held  not  entitled  to  damage 
for  the  laying  of  a  railroad  track  in  a  public 
street  and  operation  of  trains  thereon  under 
license  from  the  proper  authority. — Foudry  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  80. 

A  railway  in  a  Street  is  unlawful  it  it  pre- 
vents the  use  of  the  street  for  traffic  and  travel 
or  prevents  access  to  private  property,  since 
access  is  in  itself  a  property  right. — Foudry 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  80. 

{  9.    Torts. 

♦In  an  action  against  a  street  railroad  compa- 
ny for  injuries  to  a  traveler  by  its  failure  to 
keep  the  street  in  repair  about  its  tracks,  evi- 
dence held  sufficient  to  go  to  the  jury  on  the 
ls.%ue8  whether  defendant  did  so  fail,  and  wheth- 
er such  failure  was  the  proximate  or  concurring 
cause  of  the  accident. — Pugh  v.  Texarkana  Light 
&  Traction  Co.  (Ark.)  1019;  Pillow  v.  College 
Hill  Light  &  Traction  Co.,  Id. 

♦A  city  held  negligent  in  maintaining  a  ditch 
across  a  street  and  liable  for  injuries  to  a  travel- 
er driving  into  it.— Smith  v.  City  of  Hayti  (Mo. 
App.)  817. 

♦Where  a  party  contracts  for  repairs  to  a 
sidewalk  which  necessarily  constitutes  a  dan- 
gerous obstruction  in  the  street,  unless  properly 
guarded,  be  is  liable  for  injuries  therefrom, 
even  though  be  hires  an  independent  contractor 
to  do  the  work. — Kampmann  v.  Rothwell  (Tex.) 
1089. 

♦On  the  failure  of  independent  contractors, 
employed  by  a  properly  owner  to  repair  the 
sidewalk  before  her  house,  to  perform  tne  work 
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in  the  proper  manner,  held  liable  for  reHUlting 
injuries  to  a  pedestrian. — Kampmann  v.  Koth- 
well  (Tex.)  1089. 

In  an  action  for  injuries  to  a  pedestrian  by  a 
defect  in  a  sidewalk,  the  charge  held  to  suffi- 
ciently limit  plaintiff's  right  to  recover  to  the 
injuries  sustained  by  stepping  into  the  hole  in 
the  sidewalk  as  alleeed.--City  of  San  Antonio 
V.  Wildenstein  (Tex.  Civ.  App.)  231. 

Where  a  pedestrian  was  injured  by  a  defect 
in  a  city  sidewalk,  a  question  whether  it  would 
not  have  been  safer  for  her  to  walk  on  the  paved 
street  around  the  defect,  was  properly  excluded 
as  immaterial. — City  of  San  Antonio  v.  Wilden- 
stein (Tex.  Civ.  App.)  231. 

•A  pedestrian  injured  by  a  defect  in  a  city 
sidewalk  is  not  negligent  where  «he  was  igno- 
rant of  the  defect  until  she  sustained  the  injury. 
— City  of  San  Antonio  v.  Wildenstein  (Tex.  Civ. 
App.)  231. 

*Tbe  duty  to  use  ordinary  care  to  keep  city 
sidewalks  in  repair  is  ordinarily  on  the  city, 
and  not  on  the  abutting  property  owner.— City 
of  San  Antonio  v.  Wildenstein  (Tex.  Civ.  App.) 
231. 

•A  city's  duty  to  use  ordinary  care  to  main- 
tain a  sidewalk  in  a  reasonably  safe  condi- 
tion includes  the  duty  of  exercising  ordinary 
care  to  keep  the  walk  free  from  such  boles  aa 
would  reasonably  be  deemed  likely  to  cause  in- 
jury to  pedestrians. — City  of  San  ^tonio  T. 
Wildenstein  (Tex.  Civ.  App.)  231. 

1 10.   FUmU    aumasemeat,    pablio    debt, 
■eovrltles,  and  iazatioii. 

That,  after  a  municipal  census,  a  city  acted 
on  the  theory  that  it  had  2,000  inhabitants  in 
issuing  dramshop  licenses,  lield  not  to  prevent 
a  court  from  holding  the  census  insufficient  to 
sustain  a  t>ond  issue  under  a  constitutional  pro- 
vision limiting  authority  to  issue  bonds. — State 
ex  rel.  City  of  Centralia  v.  Wilder  (Mo.)  574. 

*RuIe  governing  the  construction  of  official 
acts  of  aldermen  of  fourth-class  cities  stated. — 
State  ex  rel.  City  of  Centralia  v.  Wilder  (Mo.) 
574. 

A  corporation  agreeing  to  pay  into  the  treas- 
ury of  a  city  a  specified  sum  on  the  city  adopt- 
ing an  ordinance  for  the  construction  of  a;  bridge 
held  required  to  make  the  payment  on  the  city 
adopting  the  ordinance  for  the  construction  of 
the  bridge.— City  of  St.  Louis  v.  Terminal  R. 
Ass'n  (Mo.)  641. 

An  ordinance  providing  for  municipal  work 
held  to  contain  a  specific  appropriation  there- 
for, within  St.  rx>uis  city  charter. — City  of  St. 
Louis  v.  Terminal  R.  Ass'n  (Mo.)  641. 

The  words  "such  work,"  in  St.  Louis  City 
Charter,  art.  6,  §  28  (Ann.  St.  1906,  p.  4809), 
construed,  and  held  to  refer  to  work  to  be  paid 
for  out  of  the  city  treasury.— City  of  St.  Louis 
V.  Terminal  R.  Ass'n  (Mo.)  641. 

A  certificate  of  the  comptroller  to  an  ordi- 
nance appropriating  money  held  sufficient  under 
St.  Tvouis  city  charter.— City  of  St  Louis  v. 
Terminal  R.  Ass'n  (Mo.)  641. 

Under  Const,  art.  10,  H  11,  12  (Ann.  St.  1906, 
pp.  283,  287),  and  Rev.  St.  1899,  §  5968  (Ann. 
St.  1906,  p.  3015),  a  levy  of  a  tax  of  30  cents  on 
$100  to  create  a.  sinking  fund  and  pay  interest 
on  bonds -issued  to  erect  waterworks,  in  addition 
to  the  annual  rate  of  50  cents  on  $100  for  gener- 
al city  purposes,  held  not  in  contravention  of 
section  5968.— State  ex  rel.  Thompson  v.  Payne 
(Mo.)  728. 


MURDER. 


See  "Homicide." 


MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  {  11. 

MUTUAL  INSURANCE  COMPANIES. 

See  "Insurance,"  {  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  f  1. 

By  particular  elastet  of  peraont. 

See  "Carriers,"  |8  2,  5 :  "Municipal  Corpora- 
tions," §9;   "Railroads,"  18  5-11. 

Employers,  see  "Master  and  Servant,"  8S  2-9. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  i  2. 

Condiiion  or  ute  of  particular  ipecie*  of  prop- 
erty, works,  machinery,  or  other  inttru- 
mentalities. 
See     "Electricity";     "Railroads,"     {{     5-11; 
"Street  Railroads,"  f  1 ;   "Turnpikes  and  Toll 
Roads,"  {  2. 
Demised  premises,  see  "Landlord  and  Tenant," 

8  4. 
Mines,  see  "Mines  and  Minerals,"  {  2. 

Contrihutory  negligence. 

Applicability  of  instructions  to  case  on  issue  of, 
see  "Trial,"  f  10. 

Construction  of  instructions  relating  to,  see 
"Trial,"  !  12. 

Necessity  of  instructions  relating  to,  see  "Tri- 
al," §  8. 

Of  passenger,  see  "Carriers,!'  J  6. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  88  7,  8. 

Of  person  injured  on  defective  sidewalk,  see 
"Municipal  Corporations,"  8  9- 

Of  person  killed  or  injured  by  operation  of  rail- 
road, see  "Railroads,"  8  9. 

Of  servant,  see  "Master  and  Servant,"  88  6.  8.  9. 

Of  tenant,  see  "Landlord  and  Tenant,"  8  4. 

Requests  for  instructions  on  issue  of,  see  "Tri- 
al," 8  11. 

Undue  Prominence  to  issue  of,  in  instructions, 
see  "'Trial,"  i  9. 

{  1.    Acts  or  oiaisslons  oonstltntlag  nes- 
llBence. 

•Though  several  are  guilty  of  distinct  negli- 
gent acts,  they  are  all  liable  for  the  resulting 
injury. — dinger's  Adm'x  v.  Chesapeake  &  O. 
Ry.  Co.  of  Kentucky  (Ky.)  315. 

*An  independent  contractor  in  repairing  a 
leased  building  was  bound  to  use  ordinary  care 
and  adopt  customary  expedients  to  protect  the 
occupants. — Eberson  v.  Continental  Inv.  Co. 
(Mo.  App.)  62. 

♦An  instruction  defining  "ordinary  care"  *fW 
not  erroneous.- Houston  &  T.  C.  R.  Co.  v.  Rob- 
erts (Tex.  Civ.  App.)  982. 

8  2.     Contributory   aeKllKcnoe. 

♦Effect  of  contributory  negligence  as  affected 
by  discovered  peril  doctrine  stated. — King  v.  Wa- 
bash R.  Co.  (Mo.)  671. 

♦One's  failure  to  use  ordinary  care  contribut- 
ing proximately  to  his  injury  will  prevent  re- 
covery against  another,  though  such  other  per- 
son's negligence  may  have  much  more  contribut- 
ed to  the  injury.— Memphis  Consol.  Gas  &  Elec- 
tric Co.  V.  Simpson  (Tenn.)  1155. 

♦Rule  stated  as  to  standard  of  care  to  be  ap- 
plied in  determining  whether  one  was  guilty  of 
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rontribntory  neKligence  precluding  a  recoverj. — 
T»uiRiana  4  T.  Lumber  Co.  t.  Brown  (Tex.  Civ. 
App.)  950. 

♦Nature  of  contributory  neKligence  and  ax-ium- 
od  risk  determined. — I<ouiHiana  &  T.  Lumber 
Co.  V.  Brown  (Tex.  Civ.  App.)  J)30. 

i  3.     Aotloas. 

*The  mere  fact  that  a  "tie  jaok"'  weiRhing  300 
pounds  used  in  laying  railroad  ties,  and  which, 
if  properly  handled  with  ordinary  care,  conld 
not  fall  from  the  car  upon  which  it  was  used, 
did  so  fall,  raises  the  presumption  of  negligence. 
— Gurdon  &  Ft.  Smith  Ry.  Co.  v.  Calhoun 
(Ark.)  1017. 

♦The  doctrine  res  ipsa  loquitur  does  not  change 
the  burden  of  proof,  but  merely  raises  a  pre- 
sumption of  negligence  which  will  become  con- 
clusive if  not  rebutted. — Brown  v.  Consolidated 
Light.  Power  &  Ice  Co.  (Mo.  App.)  1032. 

Statement  as  to  what  instructions  on  burden 
of  proof  aa  to  contributory  negligence  should 
show. — Snderman  &  Dolson  v.  Kriger  (Tex.  Civ. 
App.)  37$. 

•The  nnpation  of  negligence  is  peculiarly  one 
of  fact  for  the  jury,  and  they  necessarily  hav» 
a  large  discretion  in  determining  the  question.— 
Missuflri.  K.  &  T.  By.  Co.  of  Texas  v.  Briscoe 
(Tex.  Civ.  .\pp.)  4.^3. 

♦It  is  only  when  the  facts  are  such  that  all 
"^asonable  men  must  draw  the  same  conclusions 
that  the  question  of  negligence,  other  than  fail- 
are  to  preform  a  statutory  duty,  becomes  a 
<iuestion  of  law  for  the  court — Northern  Texas 
Traction  Co.  v.  Moberly  (Tex.  Civ.  App.)  483. 

♦A  petition  in  an  action  for  negligence  need 
not  negative  the  negligence  of  niaintiff,  unless 
the  averments  therein  prima  facie  show  that  he 
was  negligent.— Louisiana  &  T.  Lumber  Co.  v. 
Brown  (Tex.  Civ.  App.)  9r>0. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEGROES. 

IMscrimination  against  as  denying  equal  pro- 
tection of  law.  see  "Constitutional  Law,"  (  7. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial."  S  1. 
Ground  for  new  trial  in  criminal  prosecution, 

see  "Criminal  Law,"  {  20. 

NEWSPAPERS. 

Libelous  publication,  gee  "Libel  and  Slander," 

«§  1,  2 
Publication  of  result  of  local  option  election, 

see  "Intoxicating  Liquors,"  |  2. 


NEW  TRIAL 


Coste,  see  "Costa,"  S  2. 

In  criminal  prosecutions,  see  "Criminal  Law." 

126. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  §  ."5. 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  i  22. 
Review  of  discretionary  rulings  on  motion  for, 

see  "Appeal  and  Error."  §  1.5. 
Review  of  rulings  on  motion  for  as  dependent 

on   record  on   appcnl    or   writ   of  error,   see 

"Criminal  Law,''^  i  29. 


S    I-    Gronads. 

♦Newly  discovered  evidence  which  only  goes 
to  impeach  the  credibility  of  a  witness  is  not 
ground  for  a  new  trial.— Plumlee  v.  St.  Louia 
Southwestern  B.  Co.  (Ark.)  515. 

_  *A  new  trial  will  not  be  granted  to  admit  tes- 
timony which  is  merely  cumulative. — Plumlee 
T.  St.  Loafa*  Sonthweatem  B.  Co.  (Ark.)  515. 

♦The  doctrine  of  surprise  as  ground  for  a 
new  trial  does  not  apply  to  the  testimony  of 
witnesses  of  the  opposite  party,  nor  to  evidence 
introduced  by  such  party,  where  the  same  tends 
to_  support  the  issues  joined,  and  is  such  as 
might  reasonably  have  been  anticipated.— Plnm- 
iec  v.  St.  Louis  Sonthwestem  R.  Co.  (Ark.)  515. 

A  misstatement  of  the  evidence  by  defendant's 
counsel  to  which  plaintiff's  objection  was  over- 
ruled held  proper  ground  for  a  new  trial.— Stet- 
»ler  V.  Metropolitan  Street  Ry.  Co.  (Mo.)  666. 

♦A  verdict  ought  not  be  set  aside  for  newly 
discovered  evidence  if  it  is  cumulative,  or  when 
no  diligence  was  shown. — Parker-Washington 
Co.  r.  St.  Louis  Transit  Co.  (Mo.  App.)  1073. 

*On  verdict  for  plaintiff  in  an  action  for  neg- 
ligent injury  to  property,  defendant  held  enti- 
tled to  a  new  trial  on  discovering  evidence  after 
the  trial  that  plaintiff  did  not  own  the  property. 
—Parker-Washington  Co.  v.  St.  Louis  Transit 
Co.  (Mo.  App.)  1073. 

♦Where  the  jury  agreed  to  write  the  amount 
each  was  willmg  to  assess,  that  the  amounts 
should  be  added  and  divided  by  12,  and  that 
the  result  should  be  their  verdict,  the  verdict 
must  be  set  aside. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Hawkins  (Tex.  Cir.  App.)  221. 

♦In  a  suit  by  a  county  against  its  jndge  and 
his  sureties  on  his  official  bond,  defendants  on 
their  motion  for  a  new  trial  held  entitled  to  have 
the  verdict  against  them  set  aside  for  being  con- 
trary to  the  evidence.— Lane  v.  Delta  County 
(Tex.  Civ.  App.)  866. 

i  2.    Pr<M!«ecliass  to  proenre  ne^r  trlaL 

♦A  verdict  may  not  be  Impeached  by  affidavits 
of  jurors. — Green  v.  Terminal  R.  Ass'n  of  St. 
Louis  (Mo.)  71,5. 

♦Affidavits  of  a  party  and  his  counsel  held  in- 
sufficient to  impeach  a  verdict. — (Jreen  v.  Ter- 
minal B.  Ass'n  of  St.  Louis  (Mo.)  715. 

The  overruling  of  a  motion  for  a  new  trial 
on  the  ground  of  misconduct  of  the  jury  in  ar- 
riving at  the  verdict  held  within  the  discre- 
tion of  the  court  conferred  by  Rev.  St.  1805, 
art.  1.371,  aa  amended  by  Laws  1905,  p.  21,  c. 
18.— Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 
Hawkins  (Tex.  Civ.  App.)  221. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINATION. 

For  office,  see  "Elections,"  §  1. 

NONRESIDENCE. 


Effect   on  limitation, 
tions,"  i  2. 


see   "Limitation   of   Ac- 


NONSUIT. 

On  trial,  see  "Trial,"  S  6. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 
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NOTICE 

Ai  aifecting  particular   claiiet  of  periont. 
See  "Corporations,"  S  6. 
Purchaser  of  land,  see  "Vendor  and  Purchaser," 

M. 

Of  partMUttr  fact*,  aet$,  or  proceeding*  not 
fudicial. 

See  "Dedication,"  {  2. 

Abandonment  of  relation  of  landlord  and  ten- 
ant, see  "Landlord  and  Tenant,"  §  2. 

Local  option  election,  see  "Intoxicating  Liq- 
uors," i  2. 

Loss  insured  against,  see  "Insurance,"  {  7. 

Loss  of  or  injuries  to  shipment,  see  "Carriers," 
§2. 

Result  of  local  option  election,  see  "Intoxi- 
cating Liquors,"  J  2. 

Termination  of  tenancy  at  will,  see  "Landlord 
and  Tenant,"  {  4. 

Of  particular  judicial  proceeding*. 
See  "Lis  Pendens." 

NUISANCE. 

I   1.    PriTAte  Bnlaanees. 

*A  livery  stable  in  a  city  or  town  is  not  per 
ae  or  prima  facie  a  nuisance.— Durfey  t.  Thal- 
heimer  (Ark.)  519. 

Where  defendants  constructed  a  livery  stable 
on  a  lot  adjoining  plaintiffs'  residence,  defend- 
ants were  not  entitled  to  leave  window  open- 
ings in  the  wall  next  to  plaintifiFs'  residence 
within  a  few  feet  from  the  windows  of  plain- 
tiffs' bedrooms. — Durfey  v.  Thalheimer  (Ark.) 
519. 

*In  a  suit  to  have  a  livery  stable  declared  a 
nuisance,  the  burden  was  on  plaintiffs  to  prove 
that  its  presence  deprived  them  of  the  comforts 
of  home  or  rendered  their  home  uncomfortable. 
—Durfey  v,  Thalheimer  (Ark.)  519. 

_  'Complainants  held-  not  entitled  to  an  injunc- 
tion nor  to  damages  for  the  maintenance  of  a 
stable  alleged  to  constitute  a  nuisance. — Durfey 
V.  Thalheimer  (Ark.)  519. 

NUNC  PRO  TUNC. 

Entries  on  conrt  records  nunc  pro  tunc,  see 
"Courts,"  {  2. 


OBJECTIONS. 

purpose  of  review,  see  "Appeal 


Necessity  for 

and  Error," 
To  reception  of  evidence  at  trial,  see  "Trial," 

{  8. 


OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitational  Law,"  (  4. 

OBSTRUCTING  JUSTICE. 

An  information,  under  Pen.  Code  18i)o,  art. 
236,  for  resisting  arrest,  held  insufficient.— Ilar- 
less  V.  State  (Tex.  Cr.  App.)  934. 

OBSTRUCTIONS. 

Of  process,  see  "Obstructing  Justice." 

OFFICERS. 

Admission  of  evidence  obtained  by,  as  in  viola- 
tion of  prohibition  against  unreasonable 
searches  and  seizure,  see  "Searches  and  Sei- 
zures." 


Authority  of  oCDcer  to  arrest  without  warrant, 

see  "Arrest,"  §  1. 
Embezzlement,  see  "Embezzlement." 
Judicial  notice  in  criminal  prosecution  of  offl- 

cers  of  court,  see  "Criminal  Law,"  {  7. 
Laws  empowering  mayor  to  remove  city  officers, 

as  encroaching  on  judiciary,  see  "Coustitu- 

tional  Law,"  f  2. 
Mandamus,  see  "Mandamus,"  {  2. 
Quo  warranto,  see  "Quo  Warranto." 
Resisting  officer,  see  "Obstructing  Jostioe." 
Sufficiency   of  tender  to  corporate  officer,   see 

"Tender." 

Particular  clatse*  of  officer*. 

See  "Clerks  of  Courts";  "Judges";  "Justices 
of  the  Peace";  "Receivers";  "Sheriffs  and 
Constables." 

Corporate  officers,  see  "Corporations,"  {{  5,  8. 

Court  officers,  see  "Courts,"  §  2. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,'' i  4. 

Of  insurance  association,  see  "Insurance,"  %  11. 

Tax  assessors,  see  "Taxation,"  i  2. 

Tax  collector,  see  "Taxation,"  }  3. 

OILS. 

Nature  of  fee  imposed  by  ordinance  on  owners 
of  wagons  distributing  oil,  see  "Ljcenses,"  {  1. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  %  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
113. 

OPINIONS. 

Of  courts,  see  "CJourts,"  S  2 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  {  3. 

ORDERS. 

Order*  of  court. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

Revival  of  action,  see  "Abatement  and  Re- 
vival," $  1. 

Submitting  question  of  prohibition,  see  "In- 
toxicating Uquors,"  {  2. 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpo- 
rations," §1  3-10. 

PALACE  CARS. 

See  "Carriers,"  {  8. 

PARDON. 

A  pardon  of  one  convicted  of  forgery  does  not 
prevent  his  disbarment  as  an  attorney  for  jhe 
offense. — Nelson  v.  Commonwealth  (Ky.)  337. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";   "Infants." 
Declarstions  as  to  birth  or  pedigree,  see  "Evi- 
dence," I  6. 
Recovery    of   reasonable   value  of   services  of 
child  to  parent,  see  "Work  and  Labor." 
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Itight  of  mother  to  recorer  for  injuries  to 
oorpH"  of  child  in  shipment,  see  "Dead 
BoUies." 

•Where  a  child  of  parents  separated  and  liv- 
ing apart  is  only  one  and  a  half  years  old  held 
custody  of  it  should  be  given  the  mother. — 
Patterson  t.  Patterson  (Ark.)  1168. 

PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  i  9.    ' 

PARTIES. 

Death  icround  for  abatement,  see  "Abatement 

and  Revival,"  §  1. 
In  county  court  on  appeal  from  justice  court, 

see  "Justices  of  the  Peace,"  |  3. 
Joinder  of  parties  to  prevent  removal  of  cause 

to    IJnited    States    court,    see    "Removal    of 

Causes,"  {  2. 

In  aetiont  by  or  againtt  particular  ela»se»  of 

pertont. 
See  "Associations." 

In  particular  action*  or  proceeding*. 
Criminal  prosecutions,  see  "Criminal  Law,"  {  1. 
For  breach  of  covenant,  see  "Covenants."  |  3. 
For  penalties  for  refusal  to  construct  statutory 

railroad  crossings,  see  "Railroads,"  i  1. 
For  personal   injuries  to   wife,  see  "HuslMind 

and  Wife."  g  1. 
Suits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  Conveyances,"  |  2. 

Review  a*  to  partiei,  and  partiei  to  proccedlngi 

in  appellate  courti. 
Parties  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error.''  |  4. 
Parties  entitled   to  allege  error,   see   "Appeal 

and  Error,"  i  12;  "Criminal  Law,"  S  31. 

To  conveyance*,  contract*,  or  other  tran*actiont. 

See  "Assignments,"  I  1. 

Persons  affected  by  estoppel,  see  "Eiitoppel,"  1 1. 

I    1.    Ne'w  pRrties  and  ckanse  of  partlea. 

In  an  action  by  a  bank  to  recover  trom  its 
debtors'  mother  the  price  of  lumber  sold  by 
them  to  her  and  credited  on  their  debt  to  her, 
held  proper  to  refuse  to  allow  the  bank  to  file 
a  second  amended  petition  bringing  in  a  new 
party.— Globe  Bank  &  Trust  Co.  v.  Riggies- 
berger  (Ky.)  333. 

•Under  Rev.  St.  190o,  art.  1208,  the  elimina- 
tion of  a  person  from  a  case  held  not  an  abuse 
of  the  court's  discretion ;  such  person  being  nei- 
ther an  original  nor  necessary  party  to  the  suit. 
— Carder  v.  Johnson  (Tex.  Civ.  App.)  044. 

(  2.     Defects,     objeotloaa,     and     amend- 
ment. 

*Long  delay  in  raising  an  objection  that  a 
petition  by  a  married  woman  waa  defective  for 
failure  to  join  her  husband  held  a  waiver  there- 
of.—City  of  San  Antonio  v.  WildensCein  (Tex. 
Civ.  App.)  231. 

PARTITION. 

Appellate  jurisdiction,  see  "Courts,"  }  5. 

Best  and  secondary  evidence,  see  "Evidence," 

$4. 
Parties  entitled  to  allege  error,  see  "Appeal  and 

Error,"  {  12. 

I    1.    A«tlona  for  partltioB. 

In  partition  proceedings,  the  title  held  not  an 
equitable  one,  requiring  that  the  suit  should 
have  been  tried  out  in  chancerj-.- Hiler  v.  C>)i 
(Mo.)  679. 


PARTNERSHIP. 

See  "Associations." 

Amendment  of  pleading  in  action  by  partners, 
see  "Pleading,"'^  i  5. 

{  1.     The  relation. 

'Members  of  a  live  stock  exchange  hetd  not 
a  partnership. — State  ex  rel.  Attorney  General 
v.  Kansas  City  Live  Stock  Exchange  (Mo.)  675. 

I   2.    Mntnal  rishta,  dntiea,  and  UaUU- 
tl«s  of  vartnera. 

*A  partner  held  guilty  of  a  fraud  as  to  his 
copartners  unconnected  with  the  partnership, 
and  liable  in  an  action  at  law.— Gilliam  v.  Loeb 
(Mo.  App.)  835. 

•Partners  held  entitled  to  sue  a  copartner  sep- 
arately for  the  amount  out  of  which  each  part- 
ner had  been  defrauded  by  him. — Gilliam  v.  Loeb 
(Mo.  App.)  835. 

t  3.    Blchta  and  liabilities  as  to   tUxd 
peraona. 

Where  one  member  of  a  partnership  renders 
services  to  a  third  person,  the  other  partner  is 
not  a  necessary  party  in  a  suit  to  recover  there- 
for, where  the  evidence  showed  that  under  the 
business  arrangements  the  charge  for  such  serv- 
ices was  to  be  individual  property. — Weikel  v. 
Clarke  (Ky.)  894. 

•Power  of  partner  to  bind  copartners  held 
limited  to  the  objects  and  ordinary  necessities 
of  firm. — Kneisley  Lumber  Co.  v.  Eldward  B. 
Stoddard  Co.  (Mo.  App.)  840. 

•Signing  of  building  contractor's  t>ond>  by 
lumber  company  held  not  one  of  the  objects  of 
the  partnership,  so  as  to  render  it  liable  for  the 

&ct  of  an  individual  partner  in  signing  such  a 
ond.— Kneisley  Lumber  Co.  v.  Edward  B.  Stod- 
dard Co.  (Mo.  App.)  840. 

•Ratification  by  partner  of  unauthorized  act 
of  copartner  in  signing  bond  held  to  render  party 
ratifying  it  liable  thereon.— Kneisley  Lumber 
Co.  V.  Edward  B.  Stoddard  0>.  (Mo.  App.)  840. 

•Dormant  partner  held  liable  to  third  persons 
dealing  with  the  ostensible  partners  for  acts  of 
DArtnership,  though  done  without  authority. — 
Kneisley  Lumber  Co.  v.  Edward  B.  Stoddard 
Co.  (Mo.  App.)  840. 

•Dormant  partner  held  liable  on  partnership 
contracts  the  same  as  any  other  partner. — Kneis- 
ley Lumber  Co.  v.  Edward  B.  Stoddard  Co.  (Mo. 
App.)   840. 

•Certain  member  of  partnership  held  a  dor- 
mant partner.- Kneisley  Lumber  Co.  v.  Edward 
B.  Stoddard  Co.  (Mo.  App.)  840. 

PASSENGERS. 

See  "Carriers,"  »  4-8. 

PASSION. 

Homicide  in  heat  of,  see  "Homicide,"  §  2. 


PATENTS. 

Admissions  as  evidence  in  suit  for  royalties,  see 

"Evidence,"  i  5. 
Adverse   possession    under    patent    as   color   of 

title,  see  "Adverse  Possession,"  |  1. 
Extent  of  possession  by  patentee,  see  "Adverse 

Possession,"  i  2. 
Of  public  lands  see  "Public  Lands,"  §  3. 

S    1.    Feraons  «»tltled  to  patenta. 

•A  contract  of  employment,  being  subsequent 
to  a  written  contract,  held  to  entitle  the  employ- 
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er  to  the  benefit  of  inveutioDS  by  the  employ^, 
even  though  under  the  written  conti-Bct  the  em- 
ploye was  to  receive  a  royalty  for  the  employ- 
ers use  and  sale  of  such  inventions.— Meissner 
V.  Standard  Ry.  Equipment  Co.  (Mo.)  730. 

'Inventions  made  by  an  employ^  engaged  for 
that  purpose  during  the  employment  and  at  the 
cost  of  the  employer  are  the  property  of  the 
employer.— Meissner  v.  Standard  Ry.  Equipment 
Co.  (Mo.)  730. 

I   2.    Title,  ooBTeyanoei,  and  oontraets. 

Plaintiff  held  not  entitled  to  recover  royalties 
from  defendant  on  the  ground  that  defendant, 
pursuant  to  a  contract,  made  and  sold  pneumat- 
ic hammers  embod.ving  an  invention  by  plain- 
tiff.—Meissner  V.  Standard  Ry.  Equipment  Co. 
(Mo.)  730. 

In  a  suit  on  a  contract  for  royalties  for  mak- 
ing and  selling  articles  embodying  plaintifTs  in- 
vention, an  allegation  that  the  invention  was 
impracticable  and  of  no  value  held  under  the 
fact.s  shown  to  be  no  defense. — Meissner  v.  Stand- 
ard Ry.  Equipment  Co.  (Mo.)  730. 

Plaintiff  held  not  entitled  to  recover  royalties 
from  defendant  on  the  ground  that  defendant, 
pursuant  to  a  contract,  made  and  Kold  pneumatic 
hsmmers  embodying  an  invention  by  plaintiff. — 
Meissner  v.  Standard  Ry.  Equipment  Co.  (Mo.) 
730. 

Plaintiff  held  not  equitably  entitled  to  claim 
royalties  from  defendant  on  the  ground  that, 
pursuant  to  a  contract,  defendant  made  and  sold 
pneumatic  hammers  embodying  inventions  by 
plaintiff. — Meissner  v.  Standard  Ry.  Equipment 
Co.  (Mo.)  730. 

*In  a  suit  for  royalties  under  a  contract  by 
which  defendant  made  and  sold  articles  embody 
ing  plaintiffs  invention,  evidence  of  defendant 
to  prove  "the  state  of  the  art"  at  the  time  the 
patents  were  issued,  though  competent  to  ex- 
plain the  application  or  patents,  held  not  com- 
petent to  impeach  the  validity  of  the  patents. — 
Meissner  t.  Standard  Ry.  Equipment  Co.  (Mo.) 
7.m 

In  a  suit  on  a  contract  for  royalties  for  mak- 
■ing  and  selling  articles  embodying^  plaintiff's  in- 
vention, a  plea  held  not  to  assail  the  validity 
of  the  patent,  so  as  to  take  the  case  from  the 
.lurisdiction  of  the  state  court. — Meissner  v. 
Standard  Ry.  Equipment  Co.  (Mo.)  730. 

When  a  defendant  is  sued  for  a  royalty,  he 
may  prove  that  the  thing  he  made  and  put  on 
the  market  did  not  contain  the  device  protected 
by  the  patent,  and  for  that  purpo.se  he  is  enti- 
tled to  show  the  particular  point  covered  by  the 
patent.— Meissner  v.  Standard  Ry.  Equipment 
Co.  (Mo.)  730. 

In  a  suit  for  royalties  on  the  ground  that  de- 
fendant pursuant  to  a  contract,  made  and  sold 
pneumatic  hammers  embodying  an  invention  by 
plaintiff,  whether  or  not  the  hammerK  sold  by 
defendant  were  made  under  plaintiff's  invention 
held  a  question  of  fact.— Aleissner  v.  Standard 
Ry.  Equipment  Co.  (Mo.)  730. 


Price  of  land  sold,  see  "Vendor  and  Purchaser," 
13. 

I    1.    Applloatiom. 

♦Where  a  debtor  gives  bis  creditor  check: 
bearing  the  .words  "credit  on  note"  and  "on 
note"  they  must  be  credited  on  some  note  held 
by  the  creditor  against  the  debtor. — Jennings 
T,  Roberts  (Mo.  App.)  84. 

{   2.    Flesdlns,   evldeao*,   trial,  Mtd  ■«- 
■viexr. 

Whether  notes  were  given  by  debtor  and  ac- 
cepted by  the  creditor  in  payment  of  the  debt 
held  for  the  jury. — State  ex.  rel.  Waggoner  v. 
Lichtman-Goodman  &  Co.  (Mo.  App.)  819. 

Finding  in  an  action  on  an  account  for  goods 
sold  that  the  account  bad  been  closed  by  the 
acceptance  of  a  note  by  vendors  in  satisfaction 
thereof  AeJrf  not  warranted  by  the  evidence. — 
Bluthenthal  &  Bickart  v.  Green  (Tex.  Civ.  App.) 
1133. 

PEACE. 

Breach   of   public   peace,   see    "Breach   of   the 
Peace." 

PEDIGREE. 

Declarations  as  evidence,  see  "Evidence,"  f  8. 


PENALTIES. 


"Costs," 


For   frivolous  appeal   and  delay,  see 
«2. 

Presumptions  as  to  facts  or  evidences  not  shown 
by  record  in  action  for,  gee  "Appeal  and  Er- 
ror," i  14. 

For  particular  actt  or  omU*ion». 
Destruction  of  fence,  see  "Fences." 
Permitting  Johnson  grass  to  seed  on  railroad 

right  of  way,  see  "Agriculture." 
Refusal   to  construct  statutory  railroad  cross- 

ingK.  see  "Railroads,"  i  1. 
Violation  of  regulations  by  railroad  companies, 

see  "Railroads,"  II  5. 

PENDENCY  OF  ACTION. 

i  Effect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

PERFORMANCE. 

Of  contract,  see  "Contracts,"  i  4. 
Of  contract  of  sale,  see  "Sales,"  S  4. 
Of  covenant,  see  "Covenants,"  {  2. 

PERSONAL  INJURIES. 

Particular  cauiet  or  meant  of  injury. 

See  "Negligence." 

Animals  frightened  on  highway,  see  "High- 
ways." S  2. 

Defective  condition  of  'demised  premises,  see 
"Landlord  and  Tenant."  g  4. 

Defective  streets,  see  "Municipal  Corporations." 
8  9. 

Initiation  into  fraternal  association,  see  "In- 
surance," 8  11. 

Negligent  operation  of  mine,  see  "Mines  and 
Minerals,"  §  2. 

Operation  of  railroad,  see  "Railroads."  8$  7-9. 

Particular  clattet  of  pertont  injured. 

„,..,,  -    ,,.     ..  ,    ......        Employe,  see  "Master  and  Servant,"  H  2-9. 

Of  part*cular  cla$»es  of  oiltgationt  or  Uahihtte*     Passenger,  see  "Carriers,"  f  H. 

See  "Bills  and  Notes,"  8  5;    "Insurance,"  g  8;    Traveler  on  highway,  see  "Municipal  Corpora- 

"Mortgages,"  g  2.  tlons,"  8  9. 

Compensation    for    property    taken    for   public    Traveler    on    highway    crossing    railroad,    see 

nee,  see  "Eminent  Domain,"  g  2.  I     "Railroads,"  g  8. 

'Point  annotated.   Se«  arllalivs. 


PAYMENT. 


"Compromise 


See  "Accord  and  Satisfaction' 

and  SetUement";  "Tender." 
By  receiver,  see  "Receivers,"  g  2. 
Payment  of  judgment  affecting  right  to  appeal, 

see  "Appeal  and  Error,"  g  4. 
Subrogation  on  payment,  see  "Abrogation." 
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Remcdic*. 
Aider  by   rerdict   of   defects   In   plendinf;,   see 

"Pleading,"  {  7. 
Ameudinent  of  pleading,  see  "PleadinK."  i  5. 
Applicability  of  instructiona  to  caw.  see  "Trial," 

{  10. 
Assessiment  of  damaKes,  see  "DamaKefi,"  S  3. 
Competency  of  witnesses,  see  "Witnesses,"  J  2. 
Compromise   of    claim,   see   "Compromise    and 

Settlement." 
Coustniotion  of  instnictions,  see  "Trial,"  {  12. 
Direct  or  remote  consequences,  see  "Damages," 

11  1. 
Evidence  of  damages,  see  "Damnpes,"  S  3. 
Examination  of  jurors,  see  "Jury."  i  2. 
Excessive  damages,  see  "Damages."  g  2. 
Form,  requisites,  and  sufBciency  of  instructions 

in  general,  see  "Trial,"  i  0. 
Ground  for  removal  of  cause,  see  "Removal  of 

Causes."  {g  1,  2. 
Harmless   error,   see   "Appeal   and    Error,"  §{ 

17.  20. 
Impeachment  of  witness,  see  "Witnes.«es."  {  4. 
Operation  of  street  railroad,  see  "Street  Rail- 
roads." I  1. 
Opinion  evidence,  see  "Evidence."  i  10. 
Pleading  damages,  see  "Damages."  {  3. 
Province   of   court   and   jury    in    general,    see 

"Trial."  f  6. 
Relevancy  of  evidence,  see  "Evidence,"  i  3. 
Requests  for  instnictions,  see  "Trial,"  J  11. 
Review  as  dei)endent  on  presentation  in  lower 

court  of  grounds  of  review,  see  "Appeal  and 

Error,"  t>  5. 
Review  of  questions  of  fact  and  findings,  see 

"Appeal  and  Error,"  S  16. 
Right  of  wife  to  maintain  action,  see  "Husband 

and  Wife,"  S  1. 


PETITION. 

In  pleading,  see  "Pleading,"  i  2. 
To  obtain  allowance  of  appeal  or  writ  of  error, 
see  "Appeal  and  Error,''  g  6. 

PHOTOGRAPHS. 

As  documentary  evidence,  see  "Evidence,"  (  8. 

PHYSICIANS  AND  SURGEONS. 

Covenant  in  deed  affecting  right  to  maintain 
physician's  office  on  certain  premises,  see 
"Covenants."  i  2. 

Phvsirian  as  expert  witness,  see  "Opinion  Evi- 
dence," i  13. 

Privileged  communications,  see  "Witnesses," 
J  2. 

•Under  Laws  1901,  pp.  207,  208.  H  1,  3,  5 
(Ann.  St.  1906,  fi  8518-1,  8.M8-3.  8518-.5). 
and  section  9,  as  amended  by  .\cts  li)O.S,  p.  240. 
(.\nn.  St.  1906,  $  a'>18-9)  defendant  hel(t 
not  entitled  to  practice  medicine  without  a  li- 
cense, though  he  was  a  medical  graduate  and 
had  offered  to  pay  the  fee  required  for  a  license, 
which  the  board  arbitrarily  refused  to  is.>iue.— 
State  V.  McCleary  (Mo.  App.)  6;«. 

Pen,  Code  J8ft5,  art.  440,  construed,  and  hetd 
to  permit  a  physician  who  has  once  filed  a  cer- 
tificate or  diploma  in  the  county  of  his  residence 
to  practice  elsewhere. — Person  v.  State  (Tex.  Or. 
App.)  835. 

*An  information  held  to  state  no  offense  under 
Pen.  Code  1895,  art.  440,  regulating  the  prac- 
tice of  medicine.— Person  v.  State  (Tex.  Cr. 
\pp.)  935. 


PLATS. 

Platting  of  addition  as  dedication  of  street,  see 

"Dedication."  g  1. 
Statute    curing    defective    acknowledgment   of, 

see  "Acknowledgment,"  g  1. 

PLEA. 

In  civil  actions,  see  "E<iuity,"  g  1;   "Pleading," 

g  3. 
In  criminal  prosecutions,  see  "Criminal  I^aw," 

J  6. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 

"Trial."  g  10. 
Conformity  of  judgment  to  pleadings,  see  ",IudB- 

ment."  g  1. 
Pleading  in  justice  court,  see  "Justices  of  the 

Peace,"  g  2. 

Allegations  at  to  particular  factt,  actt,  or  tran$- 

action*. 
See  "Damages,"  g  3 ;   "Estoppel,"  g  1. 

In  aciiont  iy  or  againtt  particular  classes  of 
persons. 

See  "Carriers,"  fg  3,  5;    "Corporations,"  g  6. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  g  2. 

Foreign  coi-poration,  see  "Corporations,"  g  8. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," g  2. 

In  particular  actions  or  proceedings. 

See  "Eguity,"  g  1;  "Libel  and  Slander,"  g  3; 
"Negligence."  g  3. 

Enforcement  of  mechanic's  lien,  see  "Mechan- 
ics' Liens,"  g  2. 

EInforceraent  of  municipal  assessment,  see  "Mu- 
nicipal Corporations,     g  (>. 

For  breach  of  contract  of  sale,  see  "Sales,"  g  7. 

For  conversion  by  assignee  for  benefit  of  cred- 
itor, see  "Assignments  for  Benefit  of  Cred- 
itors." g  2. 

For  death  caused  by  electricity,  see  "Electric- 
ity." 

For  death  of  servant,  see  "Master  and  Serv- 
ant." g  7. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones."  g  2. 

For  failure  to  furnish  cars  for  shipment  of 
live  stock,  see  "Carriers,"  g  3. 

For  personal  injuries,  see  "Carriers,"  g  5; 
"Master  and  Servant,"  g  7. 

For  price  of  goods  sold,  see  "Sales."  t  7. 

For  rent,  see  "Landlord  nud  Tenant."  g  5. 

Indictment  or  criminal  inrnrmation  or  com- 
plaint, see  "Indictment  and  Information." 

On  contract  executed  by  agent,  see  "Principal 
and  Agent."  g  2. 

On  insurance  policy,  see  "Insurance."  g  9. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  g  6. 

To  recover  royalties  under  patents,  see  "Pat- 
ents." g  2. 

To  restrain  sale  of  wife's  land  under  execution 
against  husband,  see  "Execution,"  g  1. 

To  set  aside  fraudulent  conveyances,  see  "Fraud- 
ulent Conveyances,"  g  2. 

Review  of  decisions  and  pleading  in  appellate 

courts. 

Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  g  18. 
Presumptions  on  appeal,  or  writ  of  error  as 
to  rulings  on,  see    Apiieal  and  Error,'*  g  14. 

g   1.    Form  and  •lleKAtlon*  la  ceaeraL 

•Allegations  in  a   petition  for  removal  of  a 
cause  hetd  to  t>e  only  conclusions  of  the  plead- 
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er.— CUnger'B  Adm's  v.  Ch<>sapeake  &  O.  R7. 
Co.  of  Kentucky  (Ky.)  315. 

*Iii  an  action  for  the  death  of  a  six  year  old 
child,  cansed  by  being  struck  by  defendant's 
electric  car,  allegations  of  the  petition  held  in- 
ronaistent.— Gabriel  r.  Metropolitan  St.  Ry.  Co. 
<Mo.  App.)  1012. 

I  2.    Seelaratloa,  oomplaiat,  petitioa,  or 
■tatemeat. 

A  petition  held  to  present  inconsistent  de- 
mands.—Texas  Brokerage  Co.  t.  John  Barkley 
&  Co.  (Tex.  Civ.  App.)  1001. 

{  3.     Plea    or    ajurarer,    cross-ooniplaint, 
and  afldaTit  of  defense. 

Rule  as  to  when  a  general  denial  is  a  proper 
answer  stated.— Cushing  v.  Towell  (Mo.  App.) 
10.54. 

*A  party  does  not  waive  his  right  to  more 
to  dismiss  an  appeal  from  a  justice  to  the 
county  court  for  want  of  jurisdiction  of  the 
subject-matter  by  -first  pleading  to  the  merits.— 
McQueen  v.  McDaniel  (Tex.  Civ.  App.)  219. 

In  an  action  against  a  railroad  company  and 
an  individual  for  a  joint  trespass  to  the  person, 
the  plea  of  privilege  of  the  individual  to  be  sued 
in  the  county  of  bis  residence  must  allege  that 
the  county  in  which  the  suit  was  instituted 
was  not  the  domicile  of  the  company. — Texas 
&  N.  O.  R.  Co.  V.  Parsons  (Tex.  Civ.  App.)  240. 

*An  answer  in  an  action  for  breach  of  con- 
tract construed.— Kansas  Ci^  Packing  Box  Co. 
V.  Spies  (Tex.  Civ.  App.)  432. 

I   4.    Deasnrrer  or  ezcepttoa. 

•On  a  demurrer  to  a  petition,  the  only  facts 
to  be  considered  are  those  set  out  in  the  peti- 
tion, which  facts  are  admitted  by  the  demur- 
rer to  be  true.- Jackson's  Adm'x  v.  Richardson 
Coal  Co.  (Ky.)  902. 

*The  allegations  of  a  petition  demurred  to 
must  for  the  purposes  of  the  demurrer  be  as- 
sumed to  be  true.— Woods  v.  Lowrance  (Tex. 
Civ.  App.)  418. 

(   6.    Ameaded  aad  ■applemental  plead- 
iaca  aad  repleader. 

The  court  did  not  err  in  refusing  to  allow 
plaintiff  time  to  answer  a  trial  amendment  to 
the  answer  where  the  issues  were  not  changed, 
and  no  different  evidence  was  required  to  sus- 
tain plaintiff's  cause  of  action  after  the  amend- 
ment.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
(Ark.)  545. 

♦Under  Rev.  St.  1899,  H  680,  672  (Ann.  St. 
1906,  pp.  679,  686),  an  amendment  to  the  peti- 
tion in  an  action  to  enforce  a  materialman's 
lien  held  properly  allowed  after  judgment. — 
Meyer  v.  Schmidt  (Mo.  App.)  832. 

*An  amended  petition  in  an  action  by  part- 
ners against  a  copartner  held  not  to  substitute 
a  new  cause  of  action. — Gilliam  v.  Loeb  (Mo. 
App.)  836. 

*A  mistake  in  a  count  in  a  declaration  in  a 
personal  injury  action  in  referring  to  chapter 
S4.  Acts  1901,  as  chapter  159,  held  unimport- 
ant.— Finley  v.  Acme  Kitchen  Furniture  Co. 
(Tenn.)  5(>4. 

'Where  defendant  pleaded  by  answer  in 
abatement  the  nonjoinder  of  plaintiff's  husband, 
plaintiff  under  district  court  rule  5  (67  S.  W. 
XX)  was  entitled  to  reply  by  siipplempntal  peti- 
tion alleging  a  divorce,  etc.— City  of  San  An- 
tonio V.  Wildenstein  (Tex.  Civ.  App.)  231. 

'Refusal  to  permit  the  filing  of  a  trial  amend- 
ment held  not  error.— City  of  San  Antonio  v. 
Wildenstein  (Tex.   Civ.  App.)  231. 

An  official  stenographer  held  entitled  to  re- 
cover the  legal  fees  claimed  in  an  amended  orig- 
inal petition,  notwithstanding  an  excessive  de- 


mand in  the  original  petition,  and  Pen.  Code 
1895,  art  256,  making  it  an  offense  for  an  of- 
ficer to  demaud  excessive  fees. — Ben  C.  Jones  & 
Co.  v.  Smith  (Tex.  Civ.  App.)  1111. 

*An  amended  original  petition  held  to  stand 
in  lieu  of  and  supersede  the  original  petition.— 
Ben  C.  Jones  &  Co.  v.  Smith  (Tex.  Civ.  App.) 
1111. 

I    6.    Issaes,  proof,  and  rarlanee. 

AVhere  a  material  fact  is  alleged  in  the  com- 
plaint and  not  denied  by  the  answer,  no  proof 
thereof  is  required.— St.  Louis,  L  M.  &  S.  Ry. 
Co.  v.  State  (Ark.)  545. 

*In  a  suit  on  an  attachment  bond,  where  the 
order  of  the  court  discharging  the  attachment, 
through  a  clerical  error,  stated  that  the  corpo- 
rate name  of  plaintiff  therein  was  the  Kentucky, 
etc.,  "Mineral"  &  Land  Company,  when  it 
did  not  contain  the  word  "Mineral,  the  order 
wan  improperly  excluded  on  that  ground. — Unit- 
ed States  Fidelity  &  Guaranty  Co.  v.  Howes 
(Ky.)  343. 

'Where  allegations  in  the  petition  are  not 
denied  by  the  answer,  there  are  no  issues  of 
fact  on  those  points  to  be  snbmitted  to  the  jury 
by  instructions.— Sagamore  Cool  Co.  v.  Clan 
(Ky.)  349. 

I  7.  Defects     and     objeotloas,     waiT«r, 
and  alder  by  Terdiet  or  Jndsment. 

If  a  petition  in  a  replevin  action  was  defec 
tive  under  Rev.  St.  1^,  |  4463  (Ann.  St  1900, 
p.  2447),  held,  that  defendant's  remedy  was  a 
motion  for  a  return  of  the  property,  and  not 
an  attack  on  the  petition.— United  Shoe  Ma- 
chhiery  Co.  v.  Ramlose  (Mo.)  567. 

*A  petition  in  an  action  for  injuries  to  a 
servant  held  sufliclent  after  verdict  to  sustain 
a  judgment  for  plaintiff.— Briscoe  t.  Chicago, 
B.  &  Q.  R.  Co.  (Mo.  App.)  93. 

*A  petition  and  account  for  goods  sold  and 
delivered,  aided  bythe  answer,  held  sufiteient 
after  judgment—Whitewater  Mercantile  Co. 
v.  Devore  (Mo.  App.)  808. 

♦Defective  account  held  aired  by  participat- 
ing in  the  trial  on  its  merits,  without  properly 
directing  the  attention  of  the  court  to  the  in- 
sufficiency of  the  account. — Whitewater  Mer- 
cantile (3o.  V.  Devore  (Mo.  App.)  80a 

♦An  objection  that  the  damages  claimed  in 
plaintiff's  petition  were  not  itemized  should  be 
presented  oy  exception  to  the  petition,  and 
not  by  an  objection  to  evidence. — Postal  Tele- 
graph-Cable Co.  T.  Sunset  Const  0>.  (Tex. 
Civ.  App.)  265. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
i  T. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Pfe  "Constitutional  Law." 
Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant" §  6. 

Of  mortgaged  property,  see  "Chattel  Mort- 
gages," t  2. 
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POWERS. 

Creation  by  will,  see  "Wills,"  f  1. 

Of  attorney,  see  "Principal  and  Agent." 

Of  sale  in  mortgage,  see  "Mortgages,"  {  3. 

PRACTICE. 

In  particular  civil  actioni  or  proceedings. 

See  "Ejectment";  "Prohibition";  "Quo  War- 
ranto,   %  1;   "Replevin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  S  4. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  3. 

Particular  proeecdingg  in  actiom. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance";  "Costs";  "Damages,"  |  3; 
"Divorce."  i  1:  "Evidence";  "Execution" ; 
"Judgment":  "Jury":  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading";  "Process"; 
"Removal  of  Causes":    "Trial";   "Venue." 

Nonsuit,  see  "Trial,"  §  5. 

Verdict,  see  "Trial,"  §  13. 

Particular  remediet  in  or  incident  to  actions. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers";    "Tender." 

Search  warrant,  see  "Searches  and  Seizures." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  §  5. 

Procedure  in  exercise  of  special  or  limited  iurit- 

diction. 
See  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
9  2. 

Procedure  in  or  iy  particular  courts  or  tribunals. 
Bee  "Courts." 

Procedure  on  review. 
See  "Appeal   and  Error";    "Certiorari,"  {  2; 
"Exceptions,     Bill    of";      "Justices    of    the 
Peace,"  {  3;   "New  Trial." 


PRECINCTS. 

Local  option  election  in  commissioner's  pre- 
cinct, see  "Intoxicating  Liquors,"  J  2. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  |$  17-21. 

Ground  for  reversal  in  criminal  prosecution,  see 
"Criminal  Law,"  {  35. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  gS 
5,   l.">. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  §  2. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  f  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 
i  1. 
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EiStablishmeDt    of   highways,    see    "Highways;'' 

Sale  of  liquor  on  in  violation  of  local  option 
law,  see  "Intoxicating  Liquors,"  f  4. 


PRESENTMENT. 

Of  claims  against  estate  of  decedent,  tee 
ecu  tors  and  Administrators,"  (  3. 


'BJt- 


PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"'  {  2. 

In   favor   of   constitutionality   of   statutes,  aee 

"Constitutional  Law,"  !  1. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  f  14 ;  "Criminal  Law,"  f  31 

PRIMARY  ELECTIONS. 

See  "Elections,"  f   1. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  J  1. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  f  5. 
Best  and  secondary  evidence  as  to  authority  of 

agent,  see  "Eh-idence,"'  §  4. 
Sufficiency  of  tender  to  agent  of  corporation.  Me 

"Tender." 

Agency  in  particular  relations,  oMcet,  or  oo- 
cupations. 
See  "Attorney  and  Client";  "Broltera." 
.\gency  of  partner  for  firm,  see  "Partnership," 

8  3. 
Corporate  agents,  see  "Corporations,"  S§  5,  6. 
Insurance  agents,  see  "Insurance,"  g  5. 

{   1.    Mvtnal  rlchts,  dvtlea,  Mid  lUbUl- 
ties. 

*A  broker  may  purchase  from  his  principal 
for  himself,  where  his  object  is  to  acquire  title 
for  himself,  and  the  principal  has  knowledge 
thereof.— Texas  Brokerage  Co.  v.  John  Barkley 
&  Co.  (Tex.  Civ.  App.)  1001. 

}  2.    Riglita   and  lUMllties  •■  to  tliird 
peraoaa. 

'Contracts  procured  by  an  agent  who  has  an 
interest  in  the  subject-matter  of  the  agency 
which  is  undisclosed  to  his  principal  held  void- 
able by  the  principal.— Wann  v.  Scullin  (Mo.) 
t»8. 

In  an  action  against  a  principal  on  an  alleged 
written  contract  executed  by  its  agent,  the  fail- 
ure of  the  principal  to  deny  under  oath  the 
agent's  authority  hfUt  not  to  authorize  proof  of 
acts  and  conduct  of  the  agent  not  covered  by 
tlie  written  contract.— Waco  Mill  &  Elevator 
Co.  V.  Allis-Chalmers  Co.  (Tex.  Civ.  App.) 
224. 

•Where  a  written  instrument  executed  by  an 
agent  contains  an  expression  that  it  is  subject 
to  the  approval  of  the  company  and  contains 
no  recital,  showing  a  waiver  of  that  require- 
ment testimon.v  as  to  declarations  of  the  agent 
that  the  instrument  was  a  final  and  binding 
contract  with  the  company  and  did  not  hava 
to  be  approved  by  it  is  Inadmis-iihle. — Waco 
.Mill  &  Elevator  Co.  v.  Allis-Chalmers  Co. 
(Tex.  Civ.  App.)  224. 

'Evidence  of  persons  in  a  position  to  know 
the  extent  of  authority  that  could  be  exercised 
by  an  agent  held  admissible  to  show  the  nature 
of  his  employment  and  what  his  duties  were. 

*Folat  annotated.    See  ayllabva. 
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—Waco  Mill  &  Elevator  Co.  t.  AJlis-Cfaalmers 
Co.  (Tei.  Civ.  App.)  224. 

Implied  authority  to  write  over  the  signatute 
of  an  indorse!-  of  a  note  in  blank  a  contract 
of  guaranty  does  not  authorize  one  to  write  a 
contract  making  the  guarantor  absolutely  lia- 
ble.—Clymer  V.  Terry  (Tex.  Civ.  App.)  1129. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty";  "Indemnity." 

lyiabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Attachment,"  {  3;  "Replevin," 
S3. 

Liabilities  of  syreties  on  policeman's  bond,  see 
"Municipal  Corporations,"  §  4. 

Province  of  court  and  jury  in  general  in  action 
against,  see  "Trial,"  i  6. 

I    1.    Crestloa  *ad  ezlateaoe  of  relatloa. 

Bond  of  building  contractor,  though  executed 
subsequently  to  contract,  held  a  part  thereof. — 
Kneisley  Lumber  Co.  v.  Edward  B.  Stoddard' 
Co.  (Mo.  App.)  840. 

I  2.    Nature   aad   ezteat  of  UabUlty  of 
•arety. 

•Under  a  certain  bond  referring  to  the  em- 

gloyment  of  the  principal,  the  sureties  held 
ound  only  for  cash  advancements,  and  not  for 
other  obligations  of  che  principal  covered  by 
the  contract  of  employment. — ^Turner  v.  Na- 
tional Cotton  Oil  Co.  (Tex.  Civ.  App.)  1112. 

i  3.     Diaoharse  of  aarety. 

'Sureties  on  building  contractor's  bond  who 
assented  to  departures  from  stipulations  of  con- 
tract held  estopped  to  claim  discharge  from 
obligation  by  reason  of  the  departures. — Kneis- 
ley  Lumber  Co.  v.  B^dward  B.  Stoddard  Co. 
(Mo.  App.)  840. 

PRIORITIES. 

Between  claims  in  receivership,  see  "Receiv- 
ers," §  2. 

PRIVATE  NUISANCES. 

See  "Nuisance,"  {  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    commnnications,    see    "Libel    and 

Slander,'"^  f  2. 
Disclosure  by  witness,  see  "Witnesses,"  {  2. 

PRIVITY. 

Admissions  by  privies,  see  "Evidence,"  {  5. 

PROBATE  COURTS. 

See  "Courts,"  {  4. 

Collateral  attack  on  judgment  of,  see  "Judg- 
ment." S  4. 

Jurisdiction  to  allow  claim  against  decedent's 
estate,   see   "Executors  and   Administrators." 


PROCESS. 


KfTect  of  appearance,  see  "Appearance." 
liesiittance    or    obstruction,    see    "Obatructing 
Justice." 


Particular  formi  of  loritt  or  other  proce$*. 
See    "Arrest" ;    "Blxecution" :    "Garnishment*" ; 

"Injunction"  ;    "Mandamus"  :    "Prohibition"  ; 

"Quo  Warranto";  "Replevin." 
Search  warrant,  see  "Searches  and  Seiiures. 

}  1.     Katare,    Israaaee,    reqaialtes,    aad 
▼aUdlty. 

*Where  a  citation  was  issued  commanding  the 
summons  of  the  St.  L.,  S.  F.  &  T.  Ry.  Co.. 
which  was  served  on  G.  as  defendant's  agent, 
whom  the  constable  described  in  his  return  as 
the  agent  of  the  St.  L.  &  S.  F.  Ry.  Co.,  there 
was  jio  legal  service  on  the  latter  road. — St. 
Louis  &  S.  F.  Ry.  Co.  t.  English  (Tex.  Civ. 
App.)  424. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  aee  "Intoxi- 
cating Liquors." 

{    1.    Katare  aad  croaad*. 

•The  writ  of  prohibition  in  the  judicial  dis- 
cretion of  the  court  may  go  to  confine  a  court 
within  the  limits  of  its  jurisdiction,  whether  it 
has  no  jurisdiction  at  all  or  is  exercising  pow- 
ers in  excess  of  its  rightful  jurisdiction. — State 
ex  rel.  Judah  v.  Fort  (Mo.)  737. 

•Under  Rev.  St.  1899,  c.  97,  J  6819,  as  amend- 
ed in  1901,  Laws  1901,  p.  101  (Ann.  St.  1906,  p. 
3344),  the  designation  by  the  county  court  of  a 
depositary  for  the  county  funds  held  not  subject 
to  control  or  regulation  by  prohibition. — State 
ex  rel.  Bank  of  Crane  v.  Hawkins  (Mo.  App.) 
77. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insumnce,"  i  7. 

PROPERTY. 

Particular  tpecie*  of  propertf/. 
See  "Animals";  "Mines  and  Minerals." 

Remediet  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction. 
see  "Injunction,"  §  1. 

Trantfert  and  other  matter*  affecting  title. 
See  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Escheat,  see  "Escheat." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROPOSITIONS. 

Under  assignment  of  errors,  see  "Appeal  and 
Error,"  f  9.. 

PROSTITUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  |  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§  22. 

PROXIMATE  CAUSE. 


Direct  or   remote  consequences  of  injury,  aee 
"Damages,"  8  1. 

•Polat  aaaotated.    See  eyllabas. 
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Of  death  caused  by  operation  of  railroad,  see 
"Railroads."  §  9. 

Of  injuries  caused  by  operation  of  atreet  rail- 
road, see  "Street  Railroads,"  {  1. 

Of  injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  f  10. 

Of  injuries  to  passenger,  see  "Carriers,"  {  5. 

PUBLICATION. 

Of  result  of  local  option  election,  see  "Intoxi- 
cating Liquors,"  S  2. 


PUBLIC  DEBT. 

I,"  S  8;  "Municipal  C 

PUBLIC  IMPROVEMENTS. 


See  "Counties,"  S  8;  "Municipal  Corporations," 

i  10. 


By  municipalities,  see  "Municipal  Corpora- 
tions," t  6. 

PUBLIC  LANDS. 

Acquisition  of  riirhts  to  swamp  lands  by  adverse 
possession,  see  "Adverse  Possession,"  $  1. 

Patent  of  school  lands  as  color  of  title,  see  "Ad- 
verse Possession,"  ^  1. 

Time  for  maturity  of  note  for  purchase  price 
of  improvements  on  state  land,  see  "Bills  and 
Notes,"   I  2. 

a  1,  S.   Swrey  and  disposal  of  buids  of 
ITalted  States. 

*Act  Cong.  Sept.  28,  1850,  c  84,  9  Stat.  519, 
granting  swamp  lands  to  the  state,  operated  as 
a  grant  in  prtesenti,  and  passed  the  equitable 
title  to  the  state.— Hibben  v.  Malone  (Ark.) 
1008. 

A  purchaser  from  the  state  of  swamp  lands 
granted  by  Act  Gong.  Sept.  28,  1850,  c.  84,  9 
Stat  619,  held  to  obtain  the  equitable  title.— 
Hibben  v.  Malone  (Ark.)  1008. 

{  3.    Disposal  of  lamds  of  the  states. 

Where  through  the  fault  of  the  commissioner 
of  the  land  office,  money  in  the  state  treasury 
l>elonging  to  a  bidder  of  rejected  bids  was  not 
applicable  by  the  treasurer  to  his  new  bid,  the 
commissioner  should  not  be  permitted  to  cancel 
the  award,  for  the  reason  that  under  Laws 
1907,  p.  495,  c.  20,  the  cash  payment  must  be 
in  the  treasury  before  the  application  may  be 
considered.— Buckley  v.  Terrell  (Tex.)  861. 

Act  1907  (Laws  1907,  p.  495,  c.  20.  i  6e), 
relating  to  the  sale  and  lease  of  school  and 
asylum  lands,  permits  the  consideration  of  an 
application  filed  for  the  purchase  of  such  land 
where  the  cash  payment  is  subsequently  de- 
posited, provided  no  adverse  application  has 
been  filed  before  the  payment.— Buckley  v.  Ter- 
rell (Tex.)  861. 

Const,  art.  14,  i  2,  held  to  apply  only  to  land 
certificates.— Hulett  v.  Piatt  (Tex.  C>v.  App.) 
207. 

The  fraud  which  will  vitiate  a  patent  issued 
by  the  proper  authority  of  the  state  must  be 
fraud  practiced  on  the  state  or  its  duly  consti- 
tuted agents,  and  not  on  a  claimant  of  the  land. 
—Hulett  V.  Piatt  (Tex.  Civ.  App.)  207. 

Under  Const,  art.  7,  8}  2,  4,  a  patent  as  a 
homestead  donation  of  land  reserved  as  school 
land  held  void. — Williamson  v.  Brown  (Tex. 
Civ.  App.)  412. 

A  widow,  applying  as  the  head  of  a  family 
for  land,  held  to  acquire  an  equity  thereto  per- 
fe<>ted  by  an  act  of  the  Legislature,  so  that  the 
title  passed  by  her  will  to  her  devisee. — Hous- 
ton Oil  Co.  V.  Gallup  (Tex.  Civ.  App.)  957 


BJvidence  held  to  show  that  a  widow,  enti- 
tled as  the  head  of  a  family  to  a  league  of  land, 
applied  for  o  tract  of  land  which  was  survey- 
ed, and  that  she  took  possession  thereof,  giv- 
ing her  an  equity  in  the  land. — Houston  Oil  Co. 
V.  Gallup  (Tex.  Civ.  App.)  957. 

Facts  held  to  show  that  an  act  of  the  Legis- 
lature intended  to  confirm  in  one  a  right  to  a 
tract  of  land  as  the  head  of  a  family.— Houston 
Oil  Co.  V.  Gallup  (Tax.  Civ.  App.)  957. 

PUBLIC  POLICY. 

AfFecting  validity  of  contract,  see  "Contracts," 
{  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  DistricU,"  {  1 

PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";  "Railroads";  "Street  Bail- 
roads";  "Telegraphs  and  Telephones." 

Electric  company,  see  "Electricity." 

Exercise  of  power  of  eminent  domain  by  gas 
company,  see  "fininent  Domain,"  {  1. 

Public  policy  affecting  lease  of  gas  company,  see 
"Contracto,"   i   1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
T&king  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  i  2. 

PUNISHMENT. 

See  "Pardon." 

For  violation  of  injunction,  see  "Injonctiea," 
§  8. 

PUPILS. 

See  "Schools  and  School  Districts,"  {  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

Judgment  in  action  on  contract  as  bar  to  re- 
covery on,  see  "Judgment,"  {  5. 

QUASHING. 

Execution,  see  "Execution,"  f  1. 

Indictment  or  information,  see  "Indictment  and 
Information,"  {  6. 

Indictment  returned  on  legal  holiday,  see  "Holi- 
days." 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  i  5. 
In  criminal   prosecutions,   see  "Criminal  Law," 
{  22 ;  "Homicide,"  {  6. 

QUIETING  TITLE. 

EJvidence  of  bona  fide  character  of  purchase 
by  remote  grantor  in  chain  of  title,  see  "Ven- 
dor and  Purchaser,"  g  4. 


'Point  annotated.    See  STllabiw. 
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QUO  WARRANTO. 

Determination  and  disposition  of  cause  on  ap- 
peal, see  "Appeal  and  Error,"  {  22. 

{   1.    Jniisdlotloii,   proeeedinKB,   and   t*<- 
Uef. 

♦Relators  in  quo  warrrfnto  proceedings  held 
not  guilty  of  laches  precluding  them  from  main- 
taining the  suit.— State  ex  rel.  White  v.  Small 
(Mo.   App.)   1079. 

♦Taxpayers  held  proper  relators  in  quo  war- 
ranto proceedings  to  declare  incorporation  of 
village  invalid.— State  ex  rel.  White  v.  Small 
(Mo.   App.)   1079. 

•In  quo  warranto  proceedings  denying  the 
existence  of  a  municipality,  usurping  officers 
held  proper  respondents.— State  ex  rel.  White 
V.  Small  (Mo.  App.)  1079. 

RAILROADS. 

See  "Street  Railroads." 

Applicability  of  instructions  to  case  in  action 
against,  for  diversion  of  water,  see  "Trial," 

S  10. 

Arrest  without  warrant  of  trespasser  m  rail- 
road yards,  see  "Arrest,"  {  1. 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Construction  of  release  of  railroad  from  dam- 
ages caused  by  overflow,  see  "Release,"  §  2. 

Designation  of  railroad  company  in  citation,  see 
"Process,"  {  1. 

Dilatory  pleas  in  action  aicainst  railroad  com- 
pany, see  "Pleading."  §  3. 

Elxercise  of  power  of  eminent  domain,  see  "Em- 
inent Domain,"  §§  1-3. 

Laws  requiring  railroad  companies  to  keep 
main  line  switches  lighted  as  impairing  obliga- 
tion of  contract,  see  "Constitutional  Law," 
§  4. 

Liability  for  injuries  from  flowage  caused  by 
railroad  embanlcment,  see  "Waters  and  Water 
Courses,"  {  1. 

Penalties  for  permitting  Johnson  Grass  to  seed 
on  ripht  of  way,  see  "Agriculture." 

Priorities  between  claims  against  railroad  in 
hands  of  receiver,  see  "Upreivers,"  g  2. 

Purchase  by  railway  company  of  right  of  way 
from  life  tenant,  see  "Life  Estates." 

Requests  for  instrnctions  in  action  for  injuries 
caused  by  employ^  of,  see  "Trial,"  §  11. 

Taxation  of  property  of,  see  "Taxation,"  8$ 
1,  2. 

{    1.    Control  and  recnlatlon  in  generaL 

,  Where  a  right  of  way  for  a  highway  had  been 
condemned  many  years  prior  to  the  construction 
of  a  railroad  across  such  right  of  way,  the  coun- 
ty was  entitled  to  recover  a  penalty  for  the  rail- 
road's refusal  to  construct  a  statutory  crossing 
as  provided  by  Kirby's  Dig.  §§  C(i81,  (i(i82,  tMIJrH, 
without  further  condemnation  of  a  right  of  way, 
over  the  railroad  or  the  payment  of  damages  to 
it.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State  (Ark.) 
545. 

An  action  against  a  railroad  company  to  re- 
cover a  penalty  prescribed  by  Kirby's  Dig.  i 
((•j84,  held  proixrly  brought  in  the  name  of  the 
state  for  the  use  of  the  county  in  which  the 
highway  in  question  was  located.— St.  Louis,  L 
M.  &  S.  Ry.  Co.  V.  State  (Ark.)  545. 

§  2.     Iiocatloa  of  road,  termini,  and  ata- 
tlon*. 

•The  artMes  of  incorporation  of  a  certain 
railway  coini»any  authorizing  the  construction  of 
a  railway  from  Covington  to  E.  held  to  mean 
from  within  Covington,  and  to  authorize  con- 
demnation of  land  within  Covington  for  a  right 


of  way.— Devon  t.  Cincinnati,  C.  &  E.  Ry.  Co. 
(Ky.)  361. 

{  3.     Conatmetion,      malntenanoe,      and 
eqnlpment. 

•Under  Kirby's  Dig.  §{  8644,  6645,  an  owner 
of  inclosed  land  held  entitled  t6  a  stock  guard 
at  the  point  where  a  railroad  entered  her  in- 
closure. — St.  Louis  Southwestern  Ry.  Co.  t. 
Warner  (Ark.)  1013. 

To  entitle  an  owner  to  the  benefit  of  Kirby's 
Dig.  {§  6644,  6645,  requiring  a  railroad  to  con- 
struct stock  guards  on  inclosed  lands,  a  fence 
hrld  Bullicient,  if  calculated  to  keep  out  stock 
of  most  kinds. — St.  Louis  Southwestern  Ry. 
Co.  V.  Warner  (Ark.)  1013. 

The  liability  of  a  railway  company  for  injary 
to  crops  by  marauding  stock  from  failure  to 
maintain  a  statutory  fence  held  not  affected 
by  the  crop  owner's  failure  to  cause  the  fence 
to  be  repaired.— Shankle  v.  St.  Louis  South- 
western Ry.  Co.  (Mo.  App.)  1072. 

♦The  maintenance  of  neither  a  depot  build- 
ing nor  station  agent  by  a  railroad  company  is 
indispensable  to  constitute  a  "depot,"  within 
Ann.  St.  1906.  $  1105.  requiring  a  railroad 
company  to  fence  its  tracks  except  at  depot 
grounds,  etc.— Welch  v.  St.  Louis  &  S.  V.  R. 
Co.  (Mo.  App.)  1074. 

f  4.     Indebtedness,  seenrlties,  liens,  and 
mortcages. 

Liens  on  railroad  for  material  not  being  given 
by  Const,  art.  16.  §  37,  but  by  Savles'  Ann.  Civ. 
St.  1807,  art.  3294,  held,  that  articles  3295  and 
3296  must  be  complied  with  to  fix  and  secure 
the  liens.— United  States  &  Mexican  Trust  Co. 
v.  Western' Supply  &  Mfg.  Co.  (Tex.  Civ.  App.) 
377. 

Appointment  of  a  receiver  for  a  railroad  held 
not  to  excuse  noncompliance  with  statute  to  fix 
and  secure  liens. — United  States  &  Mexican 
Trust  Co.  V.  Western  Supply  &  Mfg.  Co.  (Tex. 
Civ.  App.)  377. 

Statement  of  time  when  material  was  to  be 
considered  delivered  for  construction,  as  regards 
the  running  of  time  for  perfecting  lien. — United 
States  &  Mexican  Trust  Co.  v.  Western  Supply 
&  Mfg.  Co.  (Tex.  Civ.  App.)  377. 

Filing  of  suit  to  foreclose  lien  on  a  railroad, 
however  early,  held  not  to  dispense  with  stat- 
utory steps  to  perfect  lien.— Lnited  States  & 
Mexican  Trust  Co.  v.  Western  Supply  &  Mfg. 
Co.  (Tex.  Civ.  App.)  377. 

§  5.    Operation  —  Statntory,     mnalelpal, 
and  official  regnlations. 

Where  a  railroad  company  admitted  two  dis- 
tinct violations  of  Full  Crew  Act  March  25, 
1907,  i  2  (Acte  30th  Leg.  p.  92,  c.  41),  held 
not  an  abuse  of  discretion  to  assess  the  maxi- 
mum penalty  of  $1,0(MJ  for  each  offense  expres» 
ly  authorized  by  section  4. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  State  (Tex.  Civ.  App.)  867 

The  Legislature  in  the  exercise  of  the  police 
power  of  the  state  may  regulate  a  railroad  com- 
pany's business,  and  may  pass  a  law  requiring 
them  to  place  switch  lights  on  all  main  line 
switches,  and  keep  them  lighted  from  sunset  un- 
til sunrise.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  McDuffey  (Tex.  Civ.  App.)  1104. 

§  6.     —  Companies  and  persons  liable 
for  Injnrlea. 

♦Under  Ky.  St.  1903,  |  573,  enacting  that  pro- 
visions of  charters  inconsistent  with  chapter  32 
shall  stand  repealed,  and  section  TU9.  authoriz- 
ing sales  and  other  agreements  by  railroad  com- 
panies, held,  that  a  Tease  of  a  railroad  did  not 
exempt  the  lessor  from  liability  for  negligence 
in  operating  the  road  as  it  existed  under  its 
charter.— dinger's  Adm'x  v.  Cfaesaiieake  &  O 
Ky.  Co.  of  Kentucky  (Ky.)  315. 


♦Point  annotated.    See  syllabnc. 
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♦The  statute  (Laws  1905,  p.  77,  c.  56)  provid- 
ing that  a  railroad  company  must  place  switch 
lights  on  all  its  main  line  switches,  and  ke^ 
them  lighted  from  sunset  until  sunrise,  applies 
to  a  main  switch  used  by  the  company,  wnich 
is  owned  and  maintained  by  another  railroad, 
and  the  company  using  it  cannot  absolve  itself 
from  the  obligation  by  a  contract  with  the  own- 
er that  tbe  duty  of  caring  for  the  switch  should 
devolve  upon  the  owner. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  McDuftey  (Tex.  Civ.  App.) 
1104. 

I  7.     — —  Injuries    to   lloenceec   o>   trea- 
pauers  In  general. 

A  railroad  company  maintaining  a  defective 
sidewalk  as  an  approach  to  its  station  held  lia- 
ble for  an  injury  sustained  to  a  person  lawfully 
approaching  the  station  by  reason  of  the  de- 
fect therein.— Evans  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Mo.  App.)  79. 

The  rule  that  an  abutting  property  owner  is 
not  liable  to  persons  injured  on  a  defective  side- 
walk in  front  of  his  property  has  no  application 
to  a  railroad  maintaining  a  station  and  con- 
structing walks  on  his  grounds  for  the  approach 
of  tbe  public— Evans  v.  Chicago,  B.  &  Q.  Ry. 
Co.  (Mo.  App.)  79. 

In  an  action  for  personal  injuries  sustained 
by  a  i>er8on  while  crossing  the  track,  plaintiff's 
opinion  that  he  was  expected  to  go  over  a  pri- 
vate crossing  rather  than  the  .regular  crossing 
held  admissible.— Cowans  v.  Ft.  Worth  &  D.  C. 
Ry.  Co.  (Tex.  Civ.  App.)  403. 

In  an  action  for  injuries  to  one  struck  by  a 
train  in  defendant's  yards,  evidence  held  to  war- 
rant an  inference  that  defendant  had  impliedly 
licensed  the  use  of  its  premises  and  tracks  as 
a  walkway,  though  it  had  posted  notices  to  tbe 
contrary.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Briscoe  (Tex.  Civ.  App.)  453. 

In  an  action  for  personal  injuries  sustained 
while  obtaining  water  from  a  tank  car  placed 
by  defendant  on  a  side  track,  evidence  held 
admissible  on  the  Issue  of  defendant's  obliga- 
tion to  exercise  care. — Louisiana  &  T.  Lumber 
Co.  V    Brown  (Tex.  Civ.  App.)  950. 

*In  an  action  for  injuries  to  plaintiff  while 
obtaining  water  from  a  tank  car  in  consequence 
of  the  car  being  struck  by  a  train,  the  question 
of  defendant's  negligence  held  for  the  jury. — 
I'x>uisiana  &  T.  Lumber  Co.  v.  Brown  (Tex. 
Civ.  App.)  950. 

A  petition  in  an  action  for  personal  injuries 
to  one  drawing  water  from  a  tank  car,  held  to 
negative  contributory  negligence. — Louisiana  & 
T.  Lumber  Co.  v.  Brown  (Tex.  Civ.  App.)  950. 

♦Whether  one  injured  while  standing  in  front 
of  a  tank  car  on  a  side  track  taking  water 
therefrom,  in  consequence  of  the  car  being 
struck  by  a  train,  was  guilty  of  contributory 
negligence,  held  for  the  jury. — Louisiana  & 
T.  Lumber  Co.  v.  Brown  (Tex.  Civ.  App.)  950. 

{  8.    ——  Aooidemts  at  eroMlngs. 

In  an  action  for  injuries  to  a  pedestrian  at 
a  railroad  crossing,  the  court  should  have  charg- 
ed that  he  was  negligent,  and  then  submitted  de- 
fendants dut^-  after  discovering  plaintiff  on  or 
in  close  proximity  to  the  track. — Arkansas  Cent. 
R.  Co.  V.  Fain  (.\rk.)  514. 

•In  an  action  for  injuries  at  a  railway  cross- 
ing, plaintiff  held  negligent  as  a  matter  of  law. 
—Arkansas  Cent.  R.  Co.  v.  Fain  (Ark.)  514. 

*A  railroad  company  charged  with  the  duty 
of  keeping  a  lookout  for  pedestrians  using  a 
pathway  acrcss  the  track  held  not  negligent  be- 
cause the  fireman  withdrew  his  lookout  to  coal 
the  engine. — Louisville  &  N.  R.  Co.  v.  Gilmore's 
Adm'r  (Ky.)  321. 


*A  railroad  company  charged  with  tbe  duty 
of  keeping  a  lookout  for  pedestrians  using  a 
pathway  across  the  track  held  not  negligent  in 
failing  to  have  a  third  person  assist  the  fire- 
man to  keep  a  lookout  while  he  was  otherwise 
engaged.— Louisville  &  N.  R.  Co.  v.  Gilmore's 
Adm'r  (Ky.)  321. 

*A  trainman,  seeing  a  pedestrian  crossing  a 
street  and  approaching  a  railroad  track,  held 
entitled  to  presume  that  he  will  not  step  in 
front  of  the  approaching  train. — Louisville  & 
N.  R.  Co.  V.  Gilmore's  Adm'r  (Ky.)  321. 

*A  railroad  company  held  not  liable  for  tbe 
death  of  a  passenger  struck  by  a  train  at  a 
crossing.— Louisville  &  N.  R.  Co.  v.  Gilmore's 
Adm'r  (Ky.)  321. 

i  9.    ——  Injuries  to  persons  on  or  near 
traeks. 

*In  an  action  for  the  death  of  a  person  struck 
by  a  train  while  walking  along  a  railroad  track, 
evidence  held  to  show  that  the  deceased  was 
grossly  reckless  in  not  avoiding  tbe  train,  and 
that  the  operatives  of  the  train  were  not  guilty 
of  negligence. — Holland  v.  Missouri  Pac.  Ry.  Co. 
(Mo.)  19. 

In  an  action  for  the  death  of  a  person  struck 
by  a  train,  evidence  held  insufficient  to  show 
that  at  the  time  of  the  accident  the  train  was 
running  at  more  than  five  miles  an  hour.— Hol- 
land V.  Missouri  Pac.  Ry.  Co.  (Mo.)  19. 

*In  an  action  for  the  death  of  a  person  killed 
while  walking  on  the  railroad  track,  excessive 
speed  held  not  the  proximate  cause  of  the  in- 
jury.— Holland  v,  Missouri  Pac.  Ry.  Co.  (Mo.) 
19. 

♦The  care  to  be  used  by  a  person  walking 
along  a  railroad  track  stated. — Holland  v.  Mis- 
souri Pac  Ry.  Co.  (Mo.)  19. 

*A  railroad  company  owes  a  person  walking 
along  a  railroad  track  no  other  or  greater  duty 
than  to  exercise  ordinary  care  in  looking  out 
for  and  avoiding  injuring  him. — Holland  v.  Mis- 
souri Pac  Ry.  Co.  (Mo.)  19. 

♦That  a  railway  company  violated  an  ordi- 
nance as  to  speed  held  not  to  make  it  liable  for 
the  death  of  a  pedestrian  struck  by  a  locomo- 
tive.—King  V.  Wabash  R.  Co.  (Mo.)  671. 

Admissibility  of  evidence  to  show  the  speed 
of  a  locomotive  which  killed  a  pedestrian  de- 
termined.—King  V.  Wabash  R.  Co.  (Mo.)   671. 

Evidence  held  not  to  show  such  a  pronounced 
use  of  a  portion  of  railroad  track  between 
freight  platforms  as  a  passway  or  as  a  privy 
as  to  charge  the  railroad  company  with  notice 
of  such  a  user. — Green  v.  Terminal  R.  Ass'n 
of  St.  Louis  (Mo.)  715. 

In  an  action  for  injuries  received  by'  being 
struck  by  a  car,  evidence  examined,  and  held 
insufficient  to  warrant  a  verdict  for  plaintiff  on 
the  issue  of  contributory  negligence.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Briscoe  fTex.  Civ. 
App.)  453. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  on  the  track,  a  requested  charge  not 
to  consider  evidence  as  to  the  speed  of  the 
train  before  the  time  when  plaintiff  was  alleged 
to  have  fallen  on  the  track  held  properly  re- 
fused, where  the  issue  of  speed  was  not  sub- 
mitted, especially  as  the  evidence  showed  that 
the  track  at  the  place  of  accident  was  used  by 
the  public  as  a  JEootpath.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Williams  (Tex.  Civ.  App.) 
1126. 

In  an  action  against  a  railroad  for  injuries 
to  a  person  on  the  track,  a  charge  held  to  fully 
cover  the  issues  raised,  and  not  to  be  on  the 
weight  of  the  evidence. — Missouri,  K.  &  T. 
Rv.  Co.  of  Texas  v.  Williams  (Tex.  Civ.  .\pp.) 
li2(J. 


♦Point  annotated.    See  syllalnM. 
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*In  an  action  against  a  railroad  for  ipjuries 
to  a  person  on  the  truck,  whether  the  injured 
person  was  a  mere  trespasser  or  a  licensee  held, 
under  the  evidence,  for  the  jury. — Missouri,  K. 
&  T.  Ry.  Go.  of  Texas  v.  Williams  (Tex.  Civ, 
App.)  1126. 

In  an  action  aeainat  a  railroad  for  injuries 
to  a  person  on  the  track,  evidence  held  suffi- 
cient to  support  a  finding  that  the  injured  pfer- 
son  was  a  licensee,  and  not  a  mere  trespasser. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Williams 
(Tex.  Civ.  App.)  1126. 

In  an  action  against  a  railroad  for  injuries  to 
a  person  on  a  track,  where  defendant's  claim 
agent  had  testified  to  statements  made  to  him  by 
plaintiff  three  or  four  days  after  the  accident 
relating  to  the  distance  the  train  was  from  him 
when  he  fell  down  while  attempting  to  get  oCE 
the  track,  it  was  competent  for  plaintiff  to 
testify  that  he  told  the  agent  that  be  did  not 
know  how  far  it  was,  but  that,  upon  being 
urged  to  state  some-  distance  said  it  was  at 
least  50  vards.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v. "Williams  (Tex.   Civ.   App.)    1126. 

*In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  using  the  track,  evidence  of 
witnesses  and  photographs  relating  to  the  use 
of  the  track  as  a  roadbed  by  the  public  as  ped- 
estrians, and  to  defendant's  knowledge  and 
means  of  knowledge  of  such  use,  was  admissible 
to  show  use  of  the  track  by  the  public  as  bear- 
ing on  the  question  whether  plaintiff  was  a  mere 
trespasser  or  a.  licensee. — Missouri,  K.  &  T.  R.Y. 
Co.  of  Texas  v.  Williams  (Tex.  Civ.  App.  1126. 

*It  is  the  duty  of  the  servants  of  a  railroad 
company  to  keep  a  lookout  for  licensees  on  the 
track,  and  exercise  reasonable  care  not  to  in- 
jure them.— Missouri,  K.  &  T.  Ry.  <3o.  of  Texas 
V.  Williams  (Tex.  Oiv.  App.)  1126. 

§  10.  —^  Injuries  to  anlmala  on  or  near 
tracks. 

•In  an  action  against  a  railroad,  whether  the 
cow  at  the  time  it  was  killed  was  within  the 
switch  limits  of  defendant's  station  held,  under 
the  evidence,  one  for  the  jury. — ^Bloomfield  v. 
St.  Louis  &  a.  F.  R.  Co.  (Mo.  App.)  824. 

Whether  railroad  premises  constituted  depot 
grounds,  and  whether  open  grounds  around  a 
switch  could  not  be  fenced  without  endanger- 
ing employ^  so  as  not  to  necessitate  the  fencing 
of  the  grounds  under  Ann.  St.  1906,  i  1105, 
held  questions  for  the  jury. — Welch  v.  St.  Louis 
&  S.  P.  R.  Co.  (Mo.  App.)  1074. 

Under  Rev.  St.  1893,  art.  4528,  a  railroad 
company  having  fenced  its  track  is  required  to 
maintain  the  fence  in  such  condition  as  to  be 
effective  to  turn  live  stock  of  ordinary  docility, 
and  is  not  relieved  by  proof  of  the  exerise  of 
ordinary  care. — Texas  Cfent.  Ry.  Co.  v.  Pruitt 
(Tex.)  925. 

•Where  a  railroad  company  erects  a  fence 
along  its  tracks,  it  owes  to  the  adjacent  owners 
the  duty  to  exercise  ordinanr  care  to  keep  the 
fence  in  proper  condition. — International  &  G. 
N.  R.  Co.  V.  Dixon  (Tex.  Civ.  App.)  978. 

•Where  a  railroad  company  fails  to  keep  its 
fence  in  proper  condition,  and  horses  escaping 
onto  the  track  are  frightened  by  a  train,  and 
are  injured  by  falling  through  a  bridge,  the 
negligence  in  not  keeping  the  fence  repaired  is 
the  proximate  cause  of  the  injury. — Interna- 
tional &  G.  N.  R.  Co.  V.  Dixon  (Tex.  Civ.  App.) 
978. 

§11.  Fires. 

•A  railway  company  held  not  bound  to  show 
by  a  preponderance  of  the  evidence  that  it  has 
used  ordinary  care  in  equipping  its  locomotives, 
etc.,  to  rebut  the  presumption  of  negligence 
arising  from  damage  caused  by  a  fire  from  a 


locomotive. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Starks  (Tex.  Civ.  App.)  1003. 

•In  en  action  for  damages  from  fire  caused 
by  sparks  from  a  locomotive,  evidence  of  other 
fires  caused  from  a  similar  source  held  admis- 
sible.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Dawson  Bros.  (Tex.  Civ.  App.)   1110. 


RAPE. 

Argument  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  §  21. 

Competency  of  evidence,  see  "Criminal  Law," 
e  10. 

Competency  of  witnesses,  see  "Witnesses,"  {  2. 

Conduct  and  deliberations  of  jury,  see  "Crim- 
inal Law,"  S  25. 

Ebcamination  of  witnesses,  see  "Witnesses,"  |  3. 

.Joinder  of  counts  in  indictment  or  information, 
see  "Indictment  and  Information,"  {  5. 

Province  of  court  and  jury,  see  "Criminal 
Law,"  I  22. 

Sufficiency  of  instructions,  see  "Criminal  Law," 
S23. 

S   1.    Proaeovtloii  mmA  pnaUIuneat. 

•While  a  conviction  for  rape  may  be  sastain- 
ed  upon  the  uncorroborated  evidence  of  the  out- 
raged female,  nevertheless  the  appellate  court 
will  closely  scrutinize  the  testimony  upon  which 
the  conviction  was  obtained,  and,  if  it  appears 
incredible  and  too  unsubstantial,  will  reverse  the 
judgment.— State  v.  Goodale  (Mo.)  9. 

•Evidence  in  a  prosecution  for  rape  examined, 
and  held  not  to  support  a  conviction. — State  v. 
Goodale  (Mo.)  9. 

•An  information  held  to  contain  a  sufficient 
charge  of  rape.— State  v.  Goodale  (Mo.)  9. 

In  a  prosecution  for  rape,  a  concealment  of 
the  injury  for  any  considerable  time  after  an 
opportunity  to  complain,  and  a  failure  to  make 
an  outcry  where  the  act  is  within  the  probable 
hearing  of  other  persons,  will  justify  a  strong 
but  not  conclusive  inference  that  the  act  was 
not  by  force.— State  v.  Goodale  (Mo.)  9. 

•In  a  prosecution  for  rape,  evidence  of  prior 
assaults  by  defendant  on  prosecutrix  held  ad-  < 
missible    to    prove    intent.---State    v.    Campbell 
(Mo.)  706. 

A  prior  conversation  between  prosecutrix 
and  defendant  held  inadmissible,  in  prosecution 
for  rape,  as  constituting  neither  an  improper 
act  nor  solicitation  of  sexual  intercourse. — 
State  V.  Campbell   (Mo.)  706. 

The  state  may  prove  improper  acts  and  solic- 
itations of  intercourse  by  accused  toward  prose- 
cutrix prior  to  the  rape  charged  to  show  prob- 
able motive.— State  v.  Campbell  (Mo.)  706. 

•In  a  prosecution  for  rape,  evidence  held  suf- 
ficient to  sustain  a  conviction.— State  v.  Camp- 
bell (Mo.)  706. 

•A  charge  in  a  rape  case  held  not  improper  as 
authorizing  a  conviction,  though  there  was  no 
evidence  of  penetration,  or  a  reasonable  doubt 
as  to  that  fact.— Banton  v.  State  (Tex.  Cr. 
App.)  159. 

•A  charge  in  a  prosecution  for  rape  of  a  fe- 
male under  the  age  of  consent  held  not  improper 
as  authorizing  a  conviction,  if  prosecutrix  was 
over  fifteen  years  of  age,  or  if  ttiere  was  a  rea- 
sonable doubt  that  she  was  under  that  age.— 
Banton  v.  State  (Tex.  Cr.  App.)  159. 

•In  a  prosecution  for  rapje,  certain  evidence 
held  admissible  as  showing  intimacy,  continued 
association,  and  undue  familiarity  between  the 
parties.— Battles  v.  State  (Tex.  Cr.  App.)  195. 
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RATIFICATION. 

Of  act  of  infant,  see  "Infants,"  f  1. 
Of  act  of  partner,  see  "Partnership,"  {  3 

REAL  ACTIONS. 

See  "Ejectment" ;  "Trespass  to  Try  Title." 
Death  of  defendant  as  ground  for  abatement  of 

action  to  recover  land,   see  "Abatement  and 

Revival,"  {  1. 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

See  "Criminal  Law,"  §§  16,  23. 

REBATES. 

From  pnrchase  price  of  land,  see  "Vendor  and 
Purchaser,"  {  3. 

REBUTTAL 

Testimony  to  show  bias  of  witness,  see  "Wit- 
nesses,    S  4. 

RECEIVERS. 

Appointment  of  receiver  of  railroad  affecting 
right  to  fix  liens,  see  "Bailroa'de,"  §  4. 

f  1.    Nature    and    sronnda    of    reoelTer- 
■Up. 

Under  Civ.  Code  Prac.  $  208,  a  pnrchaser  of 
hemp  heM  entitled  to  a  receiver  to  take  charge 
of  property  contracted  for  and  partly  paid  for. 
—Summers  Fiber  Co.  v.  Walker  (Ky.)  883. 

{   2.    Allowanoe  and  payment  of  elalma. 

Statement  of  parties  who  could  object  to  al- 
lowance of  claims  against  a  railroad  in  the 
hands  of  a  receiver,  which  under  Rev.  St.  1805, 
arts.  1472,  1490,  would  be  preferred  as  regards 
income.— United  States  &  Mexican  Trust  Co.  v. 
Western  Supply  &  Mfg.  Co.  (Tex.  Civ.  App.) 
377. 

Statement  of  rights  in  distribution  of  assets  of 
insolvent  railroads  as  between  mortgagee  of 
railroad  and  chattel  mortgagee  of  old  rails. — 
United  States  &  Mexican  Trust  Co.  v.  Western 
Supply  &  Mfg.  Co.  (Tex.  Civ.  App.)  377. 

*A  claim  held  not  an  equitable  one  to  be  given 

Preference  by  the  receiver  of  a  railroad  under 
:ev.  St.  1895,  arts.  1472.  1490.— United  States 
&  Mexican  Trust  Co.  v.  Western  Supply  &  Mfg. 
Co.  (Tex.  Civ.  App.)  377. 

RECORDS. 

As  notice  to  pnrchaser  of  land,  see  "Vendor  and 
Purchaser,"  i  4. 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 
i  3. 

Transcript  on  appeal  or  writ  of  erfor,  see  "Ap- 
peal and  Error,"  $$  1,  5,  8,  14;  "Criminal 
Law,"  ti  29,  30,  36. 

REDEMPTION. 

From  tax  sales,  see  "Taxation,"  §J  4,  5. 


REFERENCE 

Review  of  findings  of  referee,  see  "Appeal  and 
Error,"  S  16. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

{    1.    Blflit  of  action  and  detenaea. 

•Equity  may  reform  a  contract  which  by  rea- 
son of  fraud  or  mistake  does  not  express  the 
real  agreement  between  the  parties. — Moran  Bolt 
&  Nut  Mfg.  Co.  V.  St.  Louis  Car  Co.  (Mo.)  47. 

{   2.    Frooeedlnca   and   relief. 

In  an  action  to  declare  a  deed  a  mortgagee, 
and  to  set  aside  a  sale  made  by  the  grantee  in 
the  deed,  evidence  held  sufficient  to  show  that 
a  title  bond  given  by  the  grantee  to  a  purchaser 
was  actually  executed  within  the  time  named  in 
an  agreement  under  which  the  deed  was  given. — 
Kuson  V.  Chestnut  (Ky.)  1192. 

*To  reform  a  written  contract  on  the  ground 
of  mistake,  the  burden  of  proof  rests  on  the 
party  asserting  it,  and  he  must  establish  its  ex- 
istence by  clear  and  convincing  evidence.— Mo- 
ran Bolt  &  Nut  Mfg.  Co.  T.  St.  Louis  Car  Co. 
(Mo.)  47. 

*In  the  absence  of  a  preponderance  of  evi- 
dence in  favor  of  the  contention  that  a  written 
contract  does  not  represent  the  true  agreement 
of  the  parties,  the  contract  must  stand  as  writ- 
ten and  will  not  be  reformed. — Moran  Bolt  & 
Nut  Mfg.  Co.  V.  St.  Louis  Car  Co.  (Mo.)  47. 

•The  testimony  of  a  witness  held  not  to  Jus- 
tify the  reformation  of  a  written  contract. — 
Moran  Bolt  &  Nut  Mfg.  Co.  v.  St.  Louis  Car 
Co.  (Mo.)  47. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witnesses,"  $  3. 

REHEARING. 

See  "New  Trial." 

REINSURANCE 

See  "Insurance,"  {  10. 

RELEASE. 

See  "Accord  and  Satisfaction";  "Compositions 
with  Creditors" ;  "Compromise  and  Settle- 
ment"; "Payment." 

Of  mortgage,  see  "Mortgages,"  {  2. 

i    1.    Re^nlsltea  and  ▼alldity. 

•Financial  distress  held  not  sufficient  to  avoid 
a  release  that  is  free  from  fraud,  overreaching, 
or  misrepresentation.- Louisville  Veneer  Mills 
Co.  V.  Clements  (Ky.)  308. 

•A  release  of  damages  for  injuries  to  a  serv- 
ant held  not  binding  under  stated  circumstances. 
-Louisville  Veneer  Mills  Co.  v.  Clements  (Ky.) 
308. 

•On  avoidance  of  a  release,  held,  that  tender 
of  the  amount  received  was  sufficient. — Louis- 
ville Veneer  Mills  Co.  v.  Clements  (Ky.)  308. 

f   2.    Conatraotlon  and  operation. 

•A  release  by  a  landowner  of  a  railroad  from 
damages  for  overflow  of  land  held  operative 
against  a  subsequent  lessee  of  the  land.— (Julf, 
C.  &  S.  F.  Ry.  Co.  V.  Thornton  (Tex.  Civ.  App.) 
220. 


•Point  annotated.    See  ■yllabna. 
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(  3.     Pleadins,   crldeaoe,   trial,   aad   re- 
Tleir. 

•Evidence  held  to  show  that  a  railway  brake- 
man  understood  what  he  was  doing  when  be  ex- 
ecuted to  the  company  a  release,  of  any  claim 
for  personal  injuries  received. — St.  Louis,  I.  M. 
&  S.  By.  Co.  V.  Campbell  (Ark.)  539. 

*In  an  action  by  a  servant  for  personal  in- 
juries, held,  under  the  evidence,  that  the  ques- 
tion as  to  the  validity  of  a  release  of  plaintiBTs 
claim  was  for  the  jury. — Louisville  Veneer  Mills 
Co.  V.  Clements  (Ky,)  308. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence," 
6  3. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  a 

REMAINDERS. 

See  "Life  Estates." 

•Though  a  remainderman  cannot  have  posses- 
sion of  land  until  the  expiration  of  the  preced- 
ing estate,  he  may  sue  to  obtain  an  adjudication 
of  his  rights  and  interest,  where  adverse  claims 
are  asserted  by  persons  in  possession. — Bowe  T. 
Bichmond  (Ky.)  359. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  gee  "Ap- 
peal and  Error,"  {  22. 

REMEDY  AT  LAW. 

Btfect  on  jurisdiction  of  equity  to  set  aside  de- 
fault judgment,  see  "Judgment,"  §  3. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Aj)- 

peal  and  E>ror,"  {  22. 
Of  damages,  see  "Damages."  8  3. 

REMOVAL. 


Of  municipal  officers, 
tions,"  §  4. 


see  "Municipal  Corpora- 


REMOVAL  OF  CAUSES. 

Conclusion  in  petition  for  removal  of  cause,  see 
"Pleading,"  §   1. 

i  1.    Oricla,  nature,  and  rabjeot  of  eon* 
troToray. 

An  action  held  to  arise  under  Mansf.  Dig. 
c  20,  S  566.  in  force  in  Indian  Territory  pursu- 
ant to  Act  Cong.  May  2,  1890,  c.  182,  26  Stat. 
81,  and  the  refusal  to  remove  a  cause  of  action 
for  personal  injuries  occurring  in  Indian  Ter- 
ritory to  the  federal  court,  was  proper. — Mis- 
Bouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Blachley 
(Tex.  Civ.  App.)  995. 

f  S.     Citlsenshlp  or  alienage  of  parties, 

•In  an  action  for  an  injury  at  a  railroad 
crossing,  the  conductor  of  the  train  being  joined 
as  a  defendant,  held,  that  the  court  could  not 
assume  that  such  conductor  was  joined  for  the 
purpose  of  preventing  the  removal  to  the  federal 
court- — Clinger's  Adm'x  v.  Chesapeake  &  O.  Ry. 
Co.  of  Kentucky  (Ky.)  315. 

Where  an  action  is  brought  against  a  foreign 
corporation  and  a  resident  citizen,  and  it  ap- 
pears on  the  trial  that  plaintiff  had  no  reason- 


able ground  to  believe  that  the  resident  was  in 
any  manner  liable,  the  court  should  give  a  per- 
emptory instruction  for  the  resident  defend- 
ant, and  order  the  case  removed  to  the  federal 
court  on  application  of  the  remaining  defend- 
ant—Clingers  Adm'x  T.  Chesapeake  &  O.  Ry. 
Co.  of  Kentucky  (Ky.)  315. 

RENT. 

See  "Landlord  and  Tenant,"  i  5. 
Water  rent,  see  "Waters  and  Water  CoursesL" 
§2.  ^ 

RENUNCIATION. 

By  devisee,  see  "Wills."  i  2. 

REPEAL 

Of  statute,  see  "Statutes,"  §  5. 

REPLEVIN. 

Counterclaim,  see  "Set-Off  and  Counterclaim," 
S  1. 

Objections  to  evidence  for  insufficiency  of  plefid- 
ing,  see  "Pleading,"  §  7. 

To  recover  possession  of  goods  sold  and  obtain- 
ed without  payment  of  price,  see  "Sales,"  i  5. 

i    1.    FrooeedlnKS   for   taking    and   rede- 
llTery  of  property. 

Under  Rev.  St.  1899,  {  4463  (Ann.  St.  1906,  p. 
2447),  defendant's  right  to  a  return  of  property 
replevied,  as  affected  by  a  withdrawal  of  the 
original  petition,  stated. — United  Shoe  Machin- 
ery Co.  V.  Ramlose  (Mo.)  567. 

f  S.    Damases. 

•On  judgment  for  plaintiff  in  replevin,  he  was 
properly    allowed   damages^  for    mjury   to   the 
~  Lumber   Co. 


property. — Oummings    v. 
(Mo.  App.)  68. 


i  8. 


Badger 


XiiabUitlea  on  bonds  and  nndertak- 
Inss. 

•Replevin  defendants  held  not  entitled  to  judg- 
ment against  the  sureties  on  the  replevin  bond. 
— Cummings  v.  Badger  Lumber  Co.  (Mo.  App.) 
68. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 

«11. 
For   instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  i  24. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  of  goods,  see  "Sales,"  {  3. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  SS  2,  3. 

RES  GEST>E. 

In  civil  actions,  see  "Evidence,"  i  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«8. 

RES  INTER  ALIOS  ACTA. 

See  "Evidence,"  {  S. 

RES  IPSA  LOQUITUR. 

See  "Negligence,"  8  3. 

Application  of  doctrine  in  action  for  death 
caused  by  electricity,  see  "Electricity." 


•Point  annotated.    See  syllabaa. 
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RES  JUDICATA. 

See  "Judgment,"  U  5,  6. 

RESTRAINT  OF  TRADL 

Contract  for  manutactured  goods  as  in,  see 
"C!ontract8,"  i  1. 

Trusts  and  other  combinations,  see  "Monop- 
olies." 

REVENUE 

See  "Taxation." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  t  2. 

REVIEW. 

See  "Appeal  and  Error" ;  "Certiorari" ;  "Crim- 
inal Law,"  a  27-36;  "Justices  of  the  Peace," 

REVISION. 

Of  statute,  see  "Statutes,"  {  4. 

REVIVAL 

Of  action,  see  "Abatement  and  Revival,"  t  1- 

REVOCATION. 

Of  dram  shop  license,  see  "Intoxicating  Liq- 
uors," I  3. 

RIGHT  OF  WAY. 

See  "Easements." 

RISKS. 

Assumed  by  employi,  see  "Master  and  Servant," 

§i  5,  8,  9. 
Within  insurance  policy,  see  "Insurance,"  {  6. 

ROADS. 

See  "Highways"  ;   "Turnpikes  and  Toll  Roads." 
Streets  In  cities,  see  "Municipal  Corporations," 
S§  8,  9. 

ROBBERY. 

Homicide  in  perpetration  of,  see  "Homicide," 

*E>Tidence  examined,  and  held  sufficient  to 
sustain  a  conviction  of  robbery.— Rogers  v. 
State  (Ark.)  1160. 

ROYALTIES. 

Admissions  as  evidence  in  suit  for,  see  "Evi- 
dence," S  5. 
Under  patents,  see  "Patents,"  £|  1,  2. 

RULES  OF  COURT. 

Assignment  of  errors,  see  "Appeal  and  Error," 
«  9. 

Briefs  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8-10. 

Filing  transcript  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,''  8  8. 


SALES. 

Harmless  error  in  rulings  in  action  for  price  of 
goods  sold,  see  "Appeal  and  Error,"  §  19. 

Receivership  to  protect  property  purchased,  see 
"Receivers,"  J  1. 

Sale*  of  particular  tpecies  of,  or  eitatet  or  in- 

tereiti  in.  property. 
See  "Intoxicating  Liquors." 
Realty,  see  "Vendor  and  Purchaser." 
Trust  property,  see  'Trusts,"  {  1. 

/Sales  on  judicial  or  other  prooeeiingt. 
See  "Execution,"  J  2. 
Of   property   of   infant   under   order  of  court, 

see  "Guardian  and  Ward,"  8  1. 
On   foreclosure  of  mortgage,  see  "Mortgages," 

8  3. 
Tax  sales,  see  "Taxation,"  8  3- 

{   1.    Beqnialtes    mmA    Talidlty    of    eon- 
tract. 

*A  countermand  of  an  order  of  goods  receiv- 
ed before  their  shipment  is  effective. — Main  v. 
Tracy  (Ark.)  1015. 

♦A  certain  contract  held  a  contract  of  pur- 
chase and  sale,  and  not  a  contract  to  manu- 
facture.—Brown  V.  Trinidad  Asphalt  Mfg.  Co. 
(Mo.)  22. 

In  an  action  for  breach  of  a  contract  for  the 
sale  of  certain  books,  it  was  a  defense  that  the 
agent  who  aoliclted  the  contract  induced  de- 
fendant to  sign  the  same  without  reading  it  by 
the  agent's  misreading  its  contents  to  defeud- 
ant.— Tait  v.  Locke  (Mo.  App.)  105. 

Written  contract  held  merely  a  proposal  sub- 
ject to  approval,  and  not  binding  till  approval. 
—Waco  Mill  &  Elevator  Co.  v.  Allis-Chalmers 
Co.  (Tex.  Civ.  App.)  224. 

8   3.    CoAstknotloa  of  ooairaet. 

Under  a  contract  to  sell  and  deliver  hemp  in 
stacks,  when  it  should  be  suitable  for  stacking, 
the  farmer  was  bound  to  shock,  take  care  of, 
and  stack  the  hemp  in  a  careful  manner. — 
Summers  Fiber  Co.  v.  Walker  (Ky.)  883. 

8   3.    ModlSoatlon  o*  veselMioa   of  «oii- 
traot. 

•Plaintiff  held,  not  entitled  to  rescind  its  con- 
tract with  defendant  for  the  purchase  of  hemp 
because  defendant  has  violated  his  duty  respect- 
ing the  care  of  the  crop. — Summers  Fiber  Co. 
V.  Walker  (Ky.)  883. 

•One's  right  to  rescind  a  contract  for  a 
breach  stated.- Summers  Fiber  Co.  v.  Walker 
(Ky.)  883. 

Plaintiff  held,  not  to  waive  the  right  to  recov- 
er for  damage  to  hemp  sold  it  by  defendant  by 
accepting  it  and  paying  the  balance  of  the 
price.— Summers  Fiber  Co.  v.  Wolker  (Ky.) 
883. 

In  an  action  by  a  trustee  under  an  assign- 
ment for  the  benefit  of  creditors  against  the 
seller  of  goods  to  his  assignor,  findings  of  fact 
held  not  to  show  misrepresentations  bjr  the  as- 
signor as  to  his  financial  condition  entitling  the 
seller  to  rescind  the  sale.— Galveston  Shoe  & 
Hat  Co.  V.  Rowe  (Tex.  Civ.  App.)  1101. 

8  4.    Performaaoo  of  eontraet. 

A  letter  held  not  to  show  the  seller's  woiver  of 
the  buyer's  breach  of  a  contract  for  deliveries  of 
bran.— Townes  v.  Oklahoma  Mill  Co.  (Ark.)  iJ4S. 

•Under  a  contract  for  deliveries  of  bran 
throughout  a  month,  the  seller  was  not  bound  to 
deliver  after  the  expiration  of  the  month  and 
after  the  price  had  advanced,  where  the  buyer 
prevented  delivery  during  the  early  part  of  the 
month  at  the  contract  price. — Townes  v.  Okla- 
homa Mill  Co.  (Ark.)  548. 
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A  seller's  letter  on  the  buyer  preventing  deliv- 
eries under  a  contract  held  not  to  constitute  a 
new  contract. — Townes  v.  Oklahoma  Mill  Co. 
(Ark.)  548. 

*Rights  of  the  seller  under  a  contract  for  de- 
liveries of  bran  during  a  month  stated. — Townes 
V.  Oklahoma  Mill  Co.  (Ark.)  548. 

In  a  contract  for  the  sale  of  property,  the 
presumption  is  that  the  seller  has  the  property 
on  hand  and  ready  to  deliver. — Brown  v.  Trin- 
idad Asphalt  Mfg.  Co.  (Mo.)  22. 

A  contract  for  the  sale  of  goods  construed, 
and  held  to  mutually  bitid  the  parties  thereto. 
— Moran  Bolt  &  Nut  Mfg.  Co.  v.  St.  Louis  Car 
Co.  (Mo.)  47. 

i   B.    Operation  and  effect. 

•Replevin  held  to  lie  for  a  portion  of  a  ship- 
ment of  goods,  to  be  paid  for  on  delivery,  where 
defendant  obtained  possession  without  payment. 
-Howard  v.  Haas  (Mo.  App.)  1076. 

i  6.    Warraatie*. 

*A  purchaser  of  a  machine  under  a  warranty 
held  to  have  waived  his  right  to  rely  on  the  de- 
fects in  the  machine  as  a  defense  to  the  action 
on  a  note  given  therefor. — Guhy  v.  Nichols  & 
Shepherd  CX>.  (Ky.)  1190. 

*An  express  warranty  in  the  sale  of  goods 
will  exclude  any  implied  warranty. — Guhy  v. 
Nichols  &  Shepherd  Oo.  (Ky.)  1190. 

♦A  vendee  of  machinery  held  bound,  as  a  con- 
dition precedent  to  his  right  of  recovery  for 
breach  of  warranty,  to  return  the  machinery  to 
the  place  where  he  purchased  it  from  the  ven- 
dor.—Jasper  County  Bank  v.  Barts  (Mo.  App.) 
1067. 

i  7.    Remedlea  of  seller. 

In  an  action  for  the  contract  price  of  goods 
sold,  an  answer  held  sufficient  as  against  a 
demurrer.— Improvement  Diet.  No.  1  of  Wynne 
v.  Brown  (Ark.)  1010. 

In  an  action  against  an  improvement  district 
for  coal  sold  to  it,  an  answer  alleging  that  the 
water  and  light  plants  owned  by  defendant 
were  ft  the  time  of  the  sale  operated  by  the 
city  held  sufficient  as  against  a  demurrer.— 
Improvement  Dist.  No.  1  of  Wynne  v.  Brown 
(Ark.)  1010. 

In  an  action  for  the  price  of  goods,  the  admis- 
sion of  certain  evidence  held  prejudicial  error. — 
Main  v.  Tracy  (Ark.)  1015. 

A  bank  held  not  entitled  to  recover  from  its 
debtors'  mother  the  price  of  lumber  sold  by  the 
debtors  to  her  and  credited  on  their  debt  to  her. 
—Globe  Bank  &  Trust  Co.  v.  Rigglesberger 
(Ky.)  333. 

•Where  a  seller  sues  the  buyer  for  the  non- 
acceptance  of  property  sold  or  contracted  for, 
the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  value 
of  the  property  at  the  time  and  place  of  deliv- 
ery.—Brown  V.  Trinidad  Asphalt  Mfg.  Co. 
(Mo.)  22. 

•In  an  action  for  breach  of  a  contract  to  pur- 
chase asphalt,  plaintiff  held  required  to  show 
the  market  value  in  order  to  recover  more  than 
nominal  damages,  unless  he  expected  to  recover 
upon  some  other  theory  and  then  he  should 
show  that  there  was  no  market  value. — Brown 
V.  Trinidad  Asphalt  Mfg.  Co.  (Mo.)  22. 

In  an  action  for  breach  of  a  contract  to  pur- 
chase certain  books,  evidence  that  the  books 
did  not  come  up  to  the  selling  agent's  represen- 
tation in  respect  of  historical  and  geographical 
accuracy  was  properly  excluded  as  not  within 
the  issues. — Tait  v.  Locke  (Mo.  App.)  105. 

An  instruction  in  an  action  by  a  seller  to  re- 
cover the  balance  due  from  a  purchaser  as  to 


the  estoppel  of  the  purchaser  to  deny  his  liabil- 
ity held  properly  refused. — Weatherford  Ma- 
chine &  Foundry  Co.  v.  Tate  (Tex.  Civ.  App.) 
406. 

§  8.     Reaiedieo  of  buyer. 

Evidence,  in  an  action  for  breach  of  a  contract 
to  sell  bran,  held  to  warrant  a  finding  that  the 
buyer's  failure  to  furnish  shipping  directions 
prevented  the  performance  of  the  contract  by 
the  seller.— Townes  v.  Oklahoma  Mill  Co.  (Ark.) 
548. 

In  an  action  for  damages  to  hemp  sold  in  stacks 
by  defendant,  held  plaintiff  could  not  show  the 
use  for  which  the  hemp  was  intended. — Sum- 
mers Fiber  Co.  v.  Walker  (Ky.)  883. 

Under  a  contract  to  sell  and  deliver  hemp  in 
stacks,  if  the  hemp  was  damaged  by  the  buyer'» 
failure  to  remove  it,  the  buyer  could  not  recov- 
er against  the  seller. — Summers  Fiber  Co.  t. 
Walker  (Ky.)  883. 

Evidence  examined,  and  held  to  warrant  a 
finding  of  damages  resulting  from  the  breach  of 
an  implied  warranty  of  com. — Atkins  Bros.  Co. 
V.  Landa  (Mo.  App.)  88. 

Evidence  in  an  action  for  breach  of  a  con- 
tract to  deliver  carbonic  acid  gas  held  suffi- 
cient to  require  the  submission  of  an  issue 
whether  defendant  agreed  to  deliver  500  drums 
of  gas.— Star  Bottling  Co.  v.  Cleveland  Faucet 
Co.  (Mo.  App.)  802. 

In  an  action  for  breach  of  a  contract  to  de- 
liver carbonic  acid  gas,  the  burden  held  on  de- 
fendant to  show  plaintiffs  order  was  accepted 
by  an  unauthorized  person,  or  that  it  was  not 
accepted  at  all. — Star  Bottling  Co.  v.  Cleve- 
land Faucet  Co.  (Mo.  App.)  802. 

•In  replevin  for  goods  delivered  and  not 
I)aid  for,  under  a  contract  for  payment  on  de- 
livery, the  measure  of  damages  on  a  counter- 
claim, for  failure  to  deliver  the  agreed  quantity, 
stated.— Howard  t.  Haas  (Mo.  App.)  1070. 

•Where  plaintiff  failed  to  deliver  certain  bogs 
as  required  by  a  contract  for  the  sale  of  im- 
provements on  land,  defendant's  measure  of 
damages  was  the  value  of  the  ho^s  at  the  time 
they  should  have  been  delivered  with  interest  to 
the  date  of  the  trial  at  6  per  cent.— Taylor  v. 
McFatter  (Tex.  Civ.  App.)  395. 

•The  profits  on  sales  which  a  purchaser  would 
have  made  had  the  seller  complied  with  his  con- 
tract to  furnish  certain  articles  are  recoverable 
on  breach  of  such  contract.— Weatherford  Ma- 
chine &  Foundry  Co.  v.  Tate  (Tex.  Civ.  App.) 
406. 

§  9.    Condltioaal  sales. 

•Where  a  sale  was  made  on  condition  that 
the  title  remain  in  the  seller  until  the  purchase 
price  was  paid,  the  seller  is  entitled  to  immedi- 
ate possession  in  case  of  default  in  the  payment 
of  any  installment  of  the  purchase  price. — 
Berger  v.  Miller  (Ark.)  1015. 


SATISFACTION. 

See  "Accord  and   Satisfaction";    ' 

and   Settlement" ;    "Payment" ; 
Of  mortgage,  see  "Mortgages,"  f  2. 


'Compromise 
"Release." 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Patent  of  school  lands  as  color  of  title,  see  "Ad- 
verse Possession,"  J!  1. 
School   lands,    see   "Public    Lands,"   {   1. 
Validity  of  statute,  see  "Statutes,"  {  1. 

{    1.    Pnblio  soIioalB. 

•The  holding  of  certain  exercises  In  the  pub- 
lic schools  held  not  to  violate  Const,  art.  1,  { 
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7,  and  article  7,  i  5,  prohibiting  the  drawing 
from  the  treasury  of  money  for  the  benefit  of 
sects,  religious  societies,  etc.— Chnrch  v.  Bul- 
lock (Tex.)  115. 

•It  is  the  purpose  of  the  Constitntion  to  for- 
bid the  use  of  public  funds  for  the  support  of 
any  particular  denomination  of  religious  peo- 
ple, whether  they  be  Christians  or  of  other  re- 
ligions.—Church  T.  Bullock  (Tex.)  115. 

•The  holding  of  certain  exercises  in  the  pub- 
lic schools  held  not  to  convert  the  schools  into 
a  place  of  worship,  in  violation  of  Const,  art. 
1,  §  6.— Church  v.  iBnllock  (Tex.)  115. 

•Notwithstanding  <3on8t.  art.  1,  §$  6,  7,  and 
article  7,  §  5,  one  or  more  individuals  held  not 
entitled  to  have  the  courts  deny  the  people  the 
privilege  of  having  their  children  instructed 
in  the  public  schools  in  the  moral  truths  of  the 
Bible.— Church  v.  Bullock  (Tex.)   115. 

Limitation  as  to  amount  of  tax  in  article  7,  i 
3,  authorizing  creation  of  independent  school 
districts,  held  to  apply  to  all  school  districts  ex- 
cept those  independent  school  districts  that  had 
assumed  charge  of  their  schools,  and  whose  dis- 
trict limits  were  coincident  with  their  municipal 
limits.— Snyder  v.  Baird  Independent  School 
Dist.  (Tex.  Civ.  App.)  472. 

Irregularities  in  act  enacted  within  Legisla- 
ture's power  held  subject  to  attack  only  upon 
suit  by  the  state  itself  in  quo  warranto  proceed- 
ings.—Snyder  v.  Baird  Independent  School  Dist. 
(l^x.  Civ.  App.)  472. 

Under  Const,  art.  7,  {  3,  as  altered  by  amend- 
ment adopted  September  25,  1883,  superseding 
article  11,  §  10,  Const.,  tax  in  school  district 
in  which  an  incorporated  town  was  included,  to- 

f;etber  with  contiguous  territory  outside  of  the 
imits  of  the  town,  in  excess  of  20  cents  on  the 
$1(X)  valuation  of  property,  held  void. — Cummins 
V.  Oaston  (Tex.  Civ.  App.)  476. 

Article  11,  {  10,  Const,  held  superseded  by 
amendment  of  September  25,  1883,  authorizing 
Legislature  to  constitute  municipalities  inde- 
pendent school  districts.— Cummins  v.  Gaston 
(Tex.  Civ.  App.)  476. 

A  special  act  (Sp.  Laws  1907,  p.  139,  c.  8) 
creating  an  indei>endent  school  district,  ana 
transferring  pre-existing  indebtedness  to  district 
created,  held  void  as  being  in  excess  of  the  leg- 
islative power. — Oimmins  v.  Gaston  (Tex.  Civ. 
App.)  476.      • 


SEARCHES  AND  SEIZURES. 

In  a  prosecution  of  defendants  for  illegally 
selling  liquor,  etc.,  on  Sunday,  certain  evidence 
obtained  by  officers  illegally  entering  defend- 
ants' saloon  for  that  purpose  held  admissible, 
and  not  violative  of  the  constitutional  prohibi- 
tion relating  to  unreasonable  searches  and  sei- 
zures.—Cohn  V.  State  (Tenn.)  1149 ;  Perkins  v. 
Same,  Id. ;  Horton  v.  Same,  Id. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Eividence,"  (  4. 

In_  criminal  prosecutions,  see  "Criminal  Law," 


111. 


SEDUCTION. 


Examination  of  jurors,  see  " Junr,"  {  2. 

Harmless  error,  see  "Criminal  Law,"  {  35. 

Inconsistent  statements  by  witness,  see  "Wit- 
nesses," {  4. 

Sufficiency  of  instructions,  see  "Criminal  Law," 
S23. 


i    1.    Criminal    respoasibUity. 

•On  a  trial  for  seduction,  the  testimony  of 
the  prosecutrix^  as  to  the  promise  of  marriage 
and  the  carnal  intercourse  is  sufficiently  corrob- 
orated by  proof  of  circumstances  showing  the 
relation  and  conduct  of  the  parties  to  each  oth- 
er.—Cooper  V.  State  (Ark.)  1023. 

•It  is  proper  for  the  court  to  instruct  as  to 
a  phase  of  the  evidence  which  may  be  fairly 
deduced  from  the  testimony  of  the  prosecution 
and  the  defense.— Cooper  v.  State  (Ark.)  1023. 

•In  a  prosecution  for  seduction,  a  sentence  of 
seven  years  held  not  excessive- Faulkner  v. 
State  (Tex.  Cr.  App.)  199. 

•In  a  prosecution  for  seduction,  instructions 
defining  offense  held  proper. — Faulkner  v.  State 
(Tex.  Cr.  App.)  199. 

In  a  prosecution  for  seduction,  the  court  held 
not  required  to  limit  effect  of  evidence  as  to 
broken  engagement  between  prosecutrix  and 
defendant.— Faulkner  v.  State  (Tex.  Cr.  App.) 
199. 

•In  a  prosecution  for  seduction,  evidence  ex- 
amined and  held  sufficiently  to  corroborate  tes- 
timony of  prosecutrix  to  sustain  a  verdict  of 
guilty.- Faulkner  v.  State  (Tex.  Cr.  App.)  199. 

•In  a  prosecution  for  seduction,  evidence  as  to 
prior  broken  engagement  between  defendant  and 
prosecutrix  held  admissible. — Faulkner  v.  State 
(Tex.  Cr.  App.)  199. 

•In  a  prosecution  for  seduction,  certain  ques- 
tions to  prosecutrix  and  evidence  elicited  there- 
by held  relevant  and  material. — Faulkner  v. 
State  (Tex.  Cr.  App.)  199. 

•In  a  prosecution  for  seduction  certain  tes- 
timony 01  prosecutrix  as  to  conduct  of  defend- 
ant toward  her  held  admissible.— Faulkner  t. 
State  (Tex.  Cr.  App.)  199. 

SEIZURE. 

See  "Searches  and  Seizures." 

SELF-DEFENSE. 

See  "Homicide,"  f{'  3,  6. 

SERVANTS. 

See  "Master  and  Servant" 

SERVICES. 

See  "Work  and  Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  in  action  for  water  rents,  see  "Waters 
and  Water  Courses,"  {  2. 

Sufficiency  of  verdict  in  action  in  which  counter- 
claim is  interposed,  see  "Trial,"  S  13. 

I    1.    Snbjeot-mattcr. 

•In  replevin  a  counterclaim  for  breach  of 
contract  in  failing  to  deliver  the  agreed  quanti- 
ty of  goods  held  proper  in  view  of  the  contract 
and  Code  Civ.  Proc.  i  605.— Howard  v.  Haas 
(Mo.  App.)  1076. 

Where  an  action  on  promissory  notes  against 
the  maker,  and  an  action  by  him  against  the 
party  suing  on  the  notes  upon  bis  agreement 
to  pay  the  maker  for  certain  stodc  sold,  were 
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consolidated,  and  recovery  had  on  the  notes, 
the  maker  may  set  oflE  the  money  due  him  for 
the  stock— Harpold  v.  Moss  (Tex.)  928. 

Under  an  agreement  by  a  building  contractor, 
held  that  damages  for  his  nonperformance  were 
a  proper  set-off  against  a  sum  owing  to  him. — 
Scnoenfeld  v.  Karnes  City  Independent  School 
Corp.  (Tex.  Civ.  App.)  406. 

SETTLEMENT.  . 

See  "Accord  and  Satisfaction" ;  "Compromise 
and   Settlement" ;    "Payment" ;    "Release." 

By  executor  or  administrator,  see  "Executors 
and  Administrators,"  S  4. 

Of  bill  of  excefftions,  see  "Exceptions,  Bill  of," 

SHERIFFS  AND  CONSTABLES. 

Competency  of  sheriff  to  summon  jury  as  ques- 
tion for  trial  court,  see  "Jury,"  f  1. 

i  1.     Powers,  duties,  and  liabilities. 

The  fact  that  one  is  a  deputy  sheriff  does 
not  entitle  him  to  any  more  rights  or  privileges 
in  the  yards  of  a  railroad  company  than  any 
other  person  except  while  in  the  performance 
of  official,  duty  .—Texas  &  N.  O.  K.  Co.  v.  Par- 
sons (Tex.  av.  App.)  240. 

SIGNATURES. 

Mayor's  signature  to  municipal  ordinance,  see 
"Municipal  Corporations,"  {  3. 

SINKING  FUNDS. 

For  municipal '  indebtednesss,  see  "Municipal 
Corporations,"  $  10. 

SLANDER. 

See  "Libel  and  Slander." 

SLEEPING  CARS. 

See  "Carriers,"  |  8. 

SPECIAL  LAWS. 

See  "Statutes,"  S  2. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  |  2. 

STATEMENT. 

By    witness    inconsistent    with    testimony,    see 

"Witnesses,"  |  4. 
Of   case   or   facts   for  purpose   of   review,   see 

"Ajjpeal  and  Error,"  §  8;    "Criminal  Law," 

Of  plaintiff's  claim,  see  "Pleading,"  §  2. 

STATES. 

Authority  of  attorney  under  contract  with  state, 

see  "Attorney  and  Client,"  |  2. 
Courts,  see  "Courts." 
Executive  power,  see  "Constitutional  Law,"  §  2. 


Grant   of   swamp   lands   to   state,   see   "Public 

Lands,"  §  2. 
Legislative   power  over   municipal  corporation, 

see  "Municipal  Corporations,''  f  2. 
Public  lands,  see  "Public  Lands,"  $  3. 
Time  for  maturity  of  note  for  purchase  price 

of  improvements  on  state  lands,  see  "Bills  and 

Notes,"  i  2. 

STATUTES. 

Judicial  notice  of  laws  of  another  state,  see 
"Evidence,"  i  1. 

Laws  denying  equal  protection  of  law,  see  "Con- 
stitutional Law,"  §  7. 

Laws  encroaching  on  judiciary,  see  "Constitu- 
tional Law,"  §  2. 

Laws  granting  privileges  or  immunities,  see 
"Constitutional  Law,     i  6. 

L^aws  impairing  obligation  of  contracts,  see 
"Constitutional  Law,"  8  4. 

Laws  infringing  on  personal  liberty,  see  "Con- 
stitutional Law,"  I  3. 

Laws  interfering  with  liberty  to  contract,  see 
"Constitutional  Law,"  §  3. 

Retrospective  laws,  see  "Constitutional  Law," 
§5. 

Provisions  rclatitig  to  particular  suijccts. 

See  ".^hntomeut  and  Revival,"  §  1  :  ".\ckuowl- 
edgment."  §■  1 ;  '•Action,'"  §  3 ;  "Adverse  Pos- 
session," S  1 ;  "Agriculture" :  "Animals" : 
"Appeal  and  Error,"  §  1,  4,  8,  13,  14,  20.  22; 
"Assault  and  Battery,"  §  1 ;  "As-signmeut 
for  Benefit  of  Creditors,"  §  1 ;  "Assignments." 
§  1 ;  "Attachment,"  §  1 ;  ".-Vltorney  and 
Client,"  §  1.  2:  "Bills  and  Notes,"  §  6; 
"Breach  of  the  Peace" ;  "Chattel  Mortgages," 
f  §  3,  4  ;  "Oommerte."  §  1 ;  "Continuance"  ; 
"Corporations,"  §§  1,  2,  6,  8 ;  "Costs."  §  2; 
"Counties."  §S  2,  3 :  "Courts,"  §  5.  6 ;  "Crim- 
inal Law,"  SS  1-5.  14.  18.  22,  2S-34 ;  "Death." 
8  1;  "Dedication,"  §■  1;  "Deeds,"  §  1,  2; 
"Descent  and  Distribution"  :  "Divorce,"  §  2 ; 
"Ejectment,"  SS  1.  3;  "Elections."  §§  1,  3 ; 
"Embezzlement"  ;  "Eminent  Domain"  ;  ''Es.- 
ceptions.  Bill  of,"  |  2;  "Executors  and  Ad- 
ministrators" ;  "Fences" ;  "Fraudulent  Con- 
vevancea,"  S  2  ;  "Garnishment."  §  1;  "Guard- 
ian and  Ward."  §  1 ;  "Habeas  Corpus,"  f  1 ; 
"Homestead."  §S  1,  2:  "Homicide,"  8§  2,  6; 
"Husliand  and  Wife,"  §  1 :  "Indictment  and 
Information,"  §8  1-7;  "Injunction,"  i  2; 
"Insurance."  §8  1^.  8,  11:  "Interest,"  8  1; 
"Intoxicating  Liquors":  ".Judgment,'  8  1; 
"Landlord  and  Tenant,*'  8S  "2,  3.  6;  "Lar- 
ceny"; "Licenses,"  8  1:  "Limitation  of  Ac- 
tions": "Master  and  Servant,"  S§  3-5;  "Me- 
chanics' Lien.s"  ;  "Mines  and  Minerals,"  8  2: 
"Monopolies,"  8  1  :  "Municipal  Coi-porations, 
88  1-8.  10;  "New  Trial,"  8  2:  "Obstructing 
Justice" ;  "Parties,"  8  1 :  "Physicians  and 
Surgeons";  "Pleading,"  88  5,  7:  "Prohibi- 
tion," S  1 :  "Public  Lands,"  8  3  ;  "Railroads," 
8-8  1.  3-(t,  10;  "Receivers."  8S  1,  2;  "Re- 
moval of  Causes,"  8  1  ;  "Replevin,"  S  1 ; 
"Schools  and  S<'hoo!  Districts,"  8  1 ;  "Set-off 
aud  Counterclaim,"  8  1 ;  "Suuday" ;  "Taxa- 
tion," 88  2,  4,  5 ;  ""rorts" ;  "Trespass,"  8  3 ; 
"Turnpikes  and  Toll  Roads,"  8S  1,  2 ;  "Usu- 
ry," 8  1 :  "Weapons"  ;  "Wills,^'  §  1 ;  "Wit- 
nesses," 88  1.  2,  4. 

Adoption  of  common  law,  see  "Common  Law." 

Notice  to  purchasers  of  land,  see  "Vendor  and 
Purchaser  "  8  4. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

8   1.    Enactment,  reqnisltes,  and  validity 
in  seneral. 

The  controlling  cause  for  the  enactment  of  a 
statute  cannot  affect  its  validity.— Kirst  v. 
Street  Improvement  Dist.  No.  120  (Ark.)  526. 

Under  Const,  art.  7,  8  3,  as  amended  in  1883, 
Legislature  held  to  have  power  to  create  inde- 


*  Point  annotated.    See  ayUabna. 


Digitized  by 


Google 


INDEX. 


1293 


pendent  ichool  district*  without  gJTing  notice 
required  by  Const,  art.  3,  S  57.— Snyder  v. 
Baird  Independent  School  Dist.  (Tex.  Civ. 
App.)  472. 

•Invalidity  of  a  provision  of  special  law  (Sp. 
Laws  1907,  p.  138,  c.  8)  creating  an  independ- 
ent school  district  held  to  render  the  entire 
law  invalid.— Cummins  v.  Qaston  (Tex.  Civ. 
App.)  476. 

Inherent  power  of  Legislature  to  pass  laws 
not  prohibited  by  Constitution  held  not  applica- 
ble to  special  act  (Sp.  Laws  1907,  p.  139,  c. 
8)  creating  independent  school  district,  not  com- 
plying with  Const,  art.  3,  g  57,  as  to  prereq- 
uisites of  enactment,  but  passed  under  author- 
ity of  section  3,  art.  7,  Const. — Oammins  v. 
Gaston  (Tex.  Civ.  App.)  476. 

I  S.  General  smd  special  or  loeal  laws- 
*Law8  1807,  p.  208,  creating  division  2  of  the 
criminal  court  of  Jackson  county,  authorized 
by  Const,  art.  6,  §  31  (Ann.  St.  1906,  p.  237), 
held  not  unconstitutional  as  a  local  or  special 
law.— State  ex  rel.  Judab  v.  Fort  (Mo.)  737. 

I   3.    Subjects  and  titles  of  act*. 

•Title  of  Acts  30th  Leg.  p.  246.  c.  132,  held 
sufficient  under  Const,  art.  3,  i  35,  to  include 
n  provision  defining  a  disorderly  house  and  pun- 
iyhing  the  keeper  thereof.— Joliflf  v.  State  (Tex. 
('r.  App.)  176;  Webber  v.  Same  (Tex.  Cr.  App.) 
182. 

•A  liberal  construction  will  be  applied  to  an 
act  of  the  Legislature  in  determining  whether 
or  not  it  violate.1  Const,  art.  3,  §  35,  providing 
that  no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  expressed  in  its  title.— 
JolitE  V.  State  (Tex.  Cr.  App.)  176 ;  Webber  v. 
Same  (Tex.  Cr.  App.)  182. 

•An  act  held  not  necessarily  unconstitutional 
because  more  than  one  object  is  mentioned  there- 
in.-JoIlfif  V.  State  (Tex.  Cr.  App.)  176;  Webber 
V.  Same  (Tex.  Cr.  App.)  182. 

Title  of  Laws  1897,  p.  159,  c.  114,  amending 
Rev.  St.  1895,  art.  397,  relating  to  the  elec- 
tion of  officers  in  towns,  etc.,  held  sufficient 
within  Const,  art.  3,  |  35,  relating  to  the  sub- 
jects embraced  within  the  title  of  the  legislative 
acts.— Cofield  v.  Britton  (Tex.  Civ.  App.)  493. 

•The  effect  of  Const,  art.  3,  §  35,  relating  to 
the  title  of  statutes,  stated. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  State  (Tex.  Civ.  App.)  867. 

•Full  Crew  Act  March  25,  1907  (Acts  30th 
Leg.  p.  92,  c.  41),  held  not  unconstitutional, 
as  violating  Const,  art.  .3,  §  35.— Mi.«souri  K. 
&  T.  Ry.  Co.  of  Texas  v.  State  (Tex.  Civ.  App.) 
8C7. 

{  4.    Amendaieiit,  rcrlaioa,  and  eodiflea- 
tlom. 

•The  rule  that  a  revision  shall  be  taken  as 
only  embodying  in  changed  form  the  statutes 
previouisly  existing  held  not  conclusive,  where 
the  revision  was  adopted  by  the  Legislature 
and  has  the  force  of  law.— State  t.  Burgess 
(Tex.)  922. 


g  S.    Bepcal,  raapenslom,  ezpiratioB,  aad 
rcTlTal. 

•What  is  necessary  to  constitute  a  repeal  of 
a  statute  by  implication  stated. — State  ex  rel. 
Heimburger  t.  Wells  (Mo.)  758. 

•In  the  construction  of  acts  of  the  same 
session  of  the  Legislature,  the  whole, must  be 
taken  and  construed  as  one  act:  and  to  make 
a  later  provision  repeal  a  former  there  must 
be  an  express  repeal  or  an  irreconcilable  re- 
pugnancv  between  them. — Joliff  v.  State  (Tex. 
Cr.  App.)  176 ;  Webber  v.  Same  (Tex.  Cr.  App.) 
182. 

•Acts  30th  Leg.  p.  246,  c.  132,  prohibiting  the 
keeping  of  a  disorderly  house,  held  not  repealed 
by  chapter  138,  subsequently  adopted  at  the 
same  session.- Joliff  v.  State  (Tex.  Cr.  App.) 
1715 ;   Webber  v.  Same  (Tex.  Cr.  App.)  182. 

S   6.    Conatmetlon  and  operatioii. 

•The  rule  relating  to  the  consttuction  of  a  for- 
eign statute  on  its  adoption  by  the  Legislature 
held  to  govern  when  only  the  substance  of  the 
foreign  statute  or  some  controlling  word  there- 
of has  been  adopted.— State  ex  rel.  Guion  v. 
Miles  (Mo.)  595 ;  State  ex  rel.  Clooney  v.  Same 
(Mo.)  613;  State  ex  rel.  Flynn  v.  Same,  Id.; 
State  ex  rel.  Bilhartz  v.  Same,  Id. ;  State  ex 
rel.  Ward  v.  Same  (Mo.)  614;  State  ex  rel. 
Mulvihill  V.  Same,  Id. 

•When  the  statute  of  another  state  is  adopted, 
the  construction  placed  on  the  statute  prior  to  - 
its  adoption  presumptively  governs. — State  ex 
rel.  Guion  v.  Miles  (Mo.)  595:  State  ex  rel. 
Clooney  v.  Same  (Mo.)  613 ;  State  ex  rel.  Klynn 
V.  Same,  Id. ;  State  ex  rel.  Bilharta  v.  Same, 
Id.;  State  ex  rel.  Ward  v.  Same  (Mo.)  614; 
State  ex  rel.  Mulvihill  t.  Same,  Id. 

The  mere  fact  that  acts  are  incorporated 
into  a  revision  of  the  statutes  and  given  new 
section  numbers  by  the  revisers  does  not  change 
the  force  or  effect  of  the  acts. — Strottman  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  769. 

•In  construing  a  statute,  all  its  provisions 
should  be  construed  together  and  effect  given 
to  all,  if  possible. — Strottman  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  (Mo.)  769. 

Rev.  St.  1809,  §  2864  (Ann.  St.  1906,  p.  1637), 
held  a  penal  and  remedial  statute,  while  sec- 
tions 2865  and  2866  (Ann.  St.  1906,  pp.  1644- 
1046)  are  remedial  only. — Crohn  v.  Kansas  City 
Home  Telephone  Co.  (Mo.  App.)  1068. 

•An  act  adopting  by  reference  a  statute  held 
to  adopt  the  statue  as  it  existed  at  the  time  of 
the  enactment  of  the  act. — Crohn  v.  Kansas 
City  Home  Telephone  Co.  (Mo.  App.)  1068. 

The  legislative  interpretation  of  statutes, 
though  not  conclusive,  is  entitled  to  weight  in 
the  construction  thereof. — Crohn  v.  Kansas  City 
Home  Telephone  Co.  (Mo.  App.)  106& 

•The  rule  of  strict  construction  of  penal 
statutes  does  not  prevent  courts  from  inquiring 
into  the  evil  sought  to  be  remedied  and  the 
legislative  intention  obvious  from  the  terms 
of  a  statute.— International  &  G.  N.  R.  (jo.  v. 
Voss  (Tex.  Civ.  App.)  984. 


STATUTES  CONSTRUED. 


ITNITED  STATES. 

CONSTITUTION. 


STATUTES  AT  LARGE. 

1850,   Sept.  28,   ch.   84,  9 
Stat.  519 1008 


Amend.  14 560:1890,   May  2,  ch.   182,  26 

Art.  1,  {  8 302l     Stat  81 995 


1890,  May  2,  ch.  182,  i  31, 

26  Stat.  94 112 

1891,  March  3,  ch.  517,  §S 
6.  10.  26  Stat.  828,  829 
[U.    S.   Comp.    St.   1901, 

pp.  549,  552] 497 
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COMPILED  STATUTES 

1901. 

Pages  548,  552 497 

ARKAirSAB. 

CONSTITUTION. 

Art.  2,  §  18 293 

Art.  19,  I  27 526 

MANSFIELD'S  DIGEST. 
i  566 995 

KIRBT'S  DIGEST. 

«  1074 1025 

I  1229 1010 

i   1502 1025 

2318 536 

2384 1024 

3803 534 

5!531 541 

5675 1010 

\   5677,  5679,  5680,  5683, 

568.5,  6716 526 

6079 1006 

6213 1171 

i  6644,  6645 1013 

86,58,  66o9 295 

I  6(!81,  6682,  6684 545 

i  7092,  7095 1007 

7871 526 


LAWS. 


1860,  pp.  64,  56 1165 

1893,  p.  303 541 

1895,  p.  37 541 

1899,  p.  107 541 

1901,  p.  79 541 

1907,  p.  553 644 


KEMTUCKT. 

CONSTITUTION. 

S§  163,  164 1180 

§  182 303 

%   192 1183 

CIVIL  CODE  OF  PRAC- 
TICE. 

«  207 897 

S  298 88.3 

«  439 8!)7 

h   501,  502,  506-508 &SS 

S  597 326 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

«   113 313 

I   124 324 

I   125  340 

S$   15i,"2aV  241, '280^282  326 

i  337 353 

9  348. 301,  903 

STATUTES  1903. 
K  97  337 

§1 114,*  iisi  ■  567  '.'.!;■.;;■.;  1183 

S  573 315 

«  679 878 

S  7f)!> 315 

ii  8:$.'.  et  geq 361 

S  H.«) 328 

if  842a 3(51 

S   12.57 340 

S   l.S()8 324 

S   1622 11S3 

«S    1667-16(59 323 

§?  1907,   1907a 3W 

«  212.-} 1181 

S§  2295,  2304 3.54 

8  2342 312 

$§  2046,  2547 356 


I  2558 895 

I  27.31 306 

1  3138 898 

|§  3497,  3752 875 

I  3766a 328 

l§  3891,  3892 890 

i  3896 905 

I  4724 319 

LAWS. 

1877-78,  p.  82,  ch.  764. . .  808 
1881-82,  p.  66,  ch.  790,  J 

182    803 

1902.  p.  39,  ch.  13 361 

1906,  p.  139,  ch.  22 303 

1906,  pp.  186,  193,  ch.  22, 

art.  12,  a  1,  12 907 

MISSOURI. 

CONSTITUTION. 

Amend,  art.  6,  |  6  [Ann. 

St.  1906,  p.  244] 668 

Art.  2.  §  4  [Ann.  St.  1906, 

p.  128] 30,  560 

Art.  2,  i  12  [Ann.  St.  1906, 

p.  134] 626 

Art.  2,  J  16  [Ann.  St  1906, 

p.  137] ^ 560 

Art.  2,  i  21  [Ann.  St.  1906, 

p.  148] 91 

Art.  2,  f  23  [Ann.  St.  1906, 

p.  1581 614 

Art.  3  [Ann.  St.  1906,  p. 

172]  758 

Art,  6,  S  1  [Ann.  St  1906, 

p.  212] 768 

Art  6,  J  12  [Ann.  St  1906, 

p.  218) 668 

Art  6,  f  81  [Ann.  St  1906, 

p.  237] 737 

Art.  6,  I  38  [Ann.  St  1906, 

p.  241] 706 

Art.  10,  |§  6,  7  TAnn.  St. 

1906,  pp.  280,  282] 1 

Art.   10,   {   11   [Ann.    St 

1906.  p.  2881 728 

Art.    10,   f    12    [Ann.    St 

1906,  p.  287] 656,  728 

CODE  OP  CIVIL  PROCE- 
DURE. 

J  605 1076 

REVISED  STATUTES  1846. 
Ch.  79,  {  4 1047 

GENERAL  STATUTES  1865. 
Ch.  Ill,  S§  5,  10 723 

REVISED  STATUTES  1889. 
(   1666 1079 

REVISED  STATUTES   1899. 

§1  96,  97  [Ann.  St  1906, 
pp.  369.  370] 627 

§§  195,  197  [Ann.  St  1906, 
pp.  406,  407] 1051 

S  660  [Ann.  St.  1906,  p. 

686]  .■; .....6.  7i!  832 


679]  0,  832 

§  672  [Ann.  St.  1906, 


i   673  [Ann.  St  1906,  p. 

690]  6 

i   728  [Ann.  St  1906,  p. 

720]  629 

5  733  [Ann.  St.  1906,  p. 

7271  103 

I  804  [Ann.  St.  1906,  p. 

7»!»1  663 

i  !)24  [Ann.  St  1906.  p. 

84()J  033,  679 

§  !>2;»  [Ann.  St  1906,  p. 

847]  679 


§?  1024,  1026  [Ann.  St  _ 

1906,  pp.  88a  8901 867 

§  1268  [Ann.  St  1906,  p.  ^^ 

1040]  91 

S  1320  [Ann.  St  1906,  p.  ^  ^ 

10681  ...1057 

IS    1408,  .1410    [Ann.    St 

19(WrPP-  1111.  11131...  978 
i  1815  [Ann.  St  1906,  p.    _^ 

1258]   53 

f  1863  [Ann.  St  1906,  p. 

1285] 800 

S  1918  [Ann.  St  1906,  p.    ^ 

13081. 38 

SI  1988,  1989  [Ann.  St 

1906,  pp.  1332,  13331..  1047 
i   2019  [Ann.  St  1906,  p. 

1344]  553 

i  2240  [Ann.  St.  1906,  p. 

1420] 856 

S  2360  [Ann.  St  1906,  p.    ^ 

14531  580 

$S  2467,  2460,  2517  [Ann. 

St.  1906,  pp.  1481,  1482, 

1501] 614 

S  2634  [Ann.  St  1906,  p. 

16081  563 

i  2864  [Ann.  St  1906,  p. 

1687] 764,  859 

$  2864.    Amended  by  Laws 

1905,  p.  136  [Ann.  St. 

1906,  p.  1687] 769,  1068 

i  ^6d  [Ann.  St  1906,  p.  _ 

1644]  ....27,  769,  859,  1068 
{  2866  [Ann.  St  1906,  p. 

1646]  1068 

i  2873  [Ana.  St  1906,  p.    ^ 

16.55]  93 

§  2874  [Ann.  St  1906.  p. 

16561   764 

§i    Sm,    3028    [Ann.    St 

1906,  pp.  1738,  1785]... 

108,  678 
i  3029  [Ann.  St  1906,  p. 

17361 99,  678 

H    3g30-JM)32__[Ann._  St. 


1906,  pp.  1787,  1738J. . .  578 
17391  ........^ 10§;  578 


S  3033 


[Aim. 


.  St  1906, 


it  3034,  3035  [Ann.  St 
1906,  p.  1739] 678 

§S  3076,  3078  [Ann.  St 
1906,  p.  1768] 829 

H  3294,  3296,  3299  [Ann. 
St.  1906,  pp.  1870,  1871, 
1873]  1047 

§  3340  [Ann.  St  1906,  p. 
1887]  857 

§  3404  [Ann.  St  1906,  p. 


19361  .... 
«  .S.522-^24__[Ann.  St 


68 


1906,  p.  20081 78 

S§  3616,  3617,  3620,  3625 

[Ann.  St.  1906,  pp.  2034, 

2aS8,  2039,  2046f 723 

;  3710  [Ann.  St  1906,  p. 

20781   76 

i  42a3  [Ann.  St  1906,  p. 

2277]  71 

i  428.5  [Ann.  St  1906,  p. 

2*571   1056 

§  4:U0  [Ann.  St  1906,  p. 

2382]   627 

§  mis  [Ann.   St  1906,  p. 

2409)  76 

I  4463  [Ann.   St  1906,  p. 

2447]  567 

I  4(V>0  [Ann.   St.  1906.  p. 

•2.5181   41 

J  4t>59  [Ann.  St.  1906,  p. 

25.391    614,  716 

§§     5182-5202     [Ann.     St 

19«3.  pp.  2705-2711]...  656 
§§    .5.57.5.    5.579    [Ann.    St 

ISXXi.  pp.  2831.  2*52]...  1 
S  5"«54  [Ann.  St  1906,  p. 

2885]  1054 
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n    S95S,    5956    [Ann.    St 

1906,  p.  3009] 674 

i  5968  [Aim.  St.  1906,  p. 

3015]   728 

i  6004  [Ann.  St.  1906,  p. 

3032]  1079 

i  6300  [Ann.   St.  1906,  p. 

3147]   574 

I  6819.    Amended  by  Laws 

1901,    p.    101    [Ann.    St. 

1906,  p.  3344] 77 

i  7896  [Ann.  St.  1906,  p. 

3750]   973 

{  7897.    Amended  by  Laws 

1903,  p.  208  [Ann.  St. 

1906,  p.  3752] 660 

%   7900  [Ann.  St.  1906,  p. 

3755]  560 

IS     8853-8856    [Ann.     St. 

1906,  pp.  4113,  4114]...  768 
a    897f.    8979    [Ann.    St. 

1906,  pp.  4157,  4158]...  675 
i  9119  [Ann.  St.  1906,  p. 

4199]   1 

ANNOTATED   STATUTES 
1906. 

Page  128 30,  560 

Page  134 626 

Page  137 560 

Page  148 91 

Page  158 614 

Pages  172,  212 758 

Page  218 668 

Page  237 737 

Page  241 706 

Page  244 668 

Pages  280,  282 1 

Page  283 728 

Page  287 656,  728 

Page  4809 30 

Pages  4823,  4825,  4835. . .  758 

Page  4869 641 

«  96,  97 027 

si  195,  197 1051 

i   660. 6,  832 

i   672 6,  73,  833,  847 

i   673 6 

:§  728 629 

I  733 103 

I  804 663 

I  924 633,  679 

I  925 679 

|§  1024,  1026 567 

I  1105 1074 

i   1268 91 

i   1320 1057 

$1  1408,  1410 973 

?8  1547,  1555 850 

i   1815 53 

I  1863 800 

I  1918 38 

«§  1988,  1989 1047 

5  2019 553 

§  2120k 580 

f  2240 855 

I  2:j<}0 580 

i$  2457,  2460,  2476a,  2517  614 

i   2534 5.53 

§  2864 764,  769,  8.-.9,  1068 

I  28»K5 27,  769,  859,  1068 

i   2866 1068 

ir  2873 93 

I  2874 764 

1$  3009,  3012,  3018 825 

«§  3027,  3028 108,  578 

§  3029 99,  576 

ir  3030-3032 578 

I  303.3 108,  578 

§8  .m34,  3035 578 

«§  3076,  3078 829 

I  32.59 8."50 

SS  3294,  3296,  3209 1047 

S  3340 8.'>7 

5  3404 as 

Hi   3439,  3440,  3452 847 


SI  3522-3524 73 

ff  3616,  3617,  3620,  3626  723 

I  3710 76 

{  4160 793 

f  4203. '. 71,  833 

I  4285 1056 

I  4340 627 

I  4373 76 

S  4463 567 

S  46.50 41 

«  4(K39 614,  715 

IS  5182-5202 656 

II  5575,  5579 1 

S  5664 1054 

f§  5955,  5956 -574 

i  5968 728 

§  6004 1079 

§  6300 674 

I  6819 77 

k  7162-1  to  7162-26 595 

i   7896 973 

$rg  7897,  7900 660 

§S  8518-1,  8518-3,  8518-5, 

8.'518-9 638 

§§   88.53-8856 758 

U  8978,  8979 675 

5  9119 1 

CITY   CHARTERS. 

Kansas  City,  art.  9,  $  2. .  85 
St.    Louis,    art.   3,    8   26, 

d.  2  [Ann.   St.  1906,  p. 

4809]  30 

St.  Louis,  art.  4,  S8  5,  15, 

16,  47  [Ann.  St.  1906,  pp. 

4823,  482.5,  4835] 758 

St.    Louis,    art.    6,    §    28 

[Ann.  St.  1906,  p.  4869]  641 

LAWS. 

1877,  p.   346 758 

1897,  pp.  96.  97,  §S  1,  3. .  769 

1901,  p.  101  [Ann.  St  1906, 
5  6819] 77 

1901,  p.  149  [Ann.  St  1906, 
§§  7162-1  to  7162-26]. . .  695 

imi,  pp.  207,  208,  8§  1,  3, 
5  [Ann.  St.  1906,  «  8518- 
1,  8518-3,  8518-5] 638 

1901,  p.  209,  I  9.  Amend- 
ed by  Laws  1903,  p.  240 
lAun.  St.  1906,  8  8518-9]  638 

1903.  p.  !.->!)  [Ann.  St  1906, 
p.  2r20k] 580 

ie»(«,  I).  208  [Ann.  St  1906, 
p.  37.521 560 

1S»<>3.  p.  240  [Ann.  St  1906, 
8  S.'518-9| 638 

1905,  p.  133  [Ann.  St  1906, 
«  2476a] 614 

1005.  p.  136  [Ann.  St.  1906, 
S  2.S«54] 769,  1068 

1907.  p.  109 1079 

1007.  p.  209 737 

1007,  p.  2.52 1068 

TENNESSEE. 

SHANNON'S   CODE. 

88  2998-3005 613 

§  3766 507 

LAWS. 

1875,  p.  75,  ch.  64 513 

1903,  p.  315,  ch.  151 513 

TEXAS. 

CONSTITUTION. 

Art.  1.  88  6,  7 115 

Art  3,  I  35 176,  493,  867 

Art  3,  8  57 472,  476 

Art  5,  f  9 1108 

Art  5,  I  16 280 


Art.  5,  {  18 493 

Art  7,  I  2 412 

Art.  7,  I  3 472,  476 

Art.  7,  f  4 412 

Art  7,  I  5 115 

Art.  11,  i  10 476 

Art.  14,  I  2 207 

Art.  16.  i  14 1108 

Art.  16, 'I  20 176,  370,  493 

Art.  16,  I  37 377 

CODE  OP  CRIMINAL  PRO- 
CEDURE 1895. 

Art  445 172 

Art.  467 1093 

Art  613 145,  370 

Art  614. .370 

Art  615 145 

Art:  791 138 

Art  821 370 

PENAL  CODE  1879. 
Art.  598 158 

PENAL  CODE  1895. 

Art.  236 934 

Art  256 1111 

Art.  440. 935 

Art.  804.  Amended  by  Laws 
1903. _n.  1.59,  ch.  103...  369 

Arts.  879,  880 184 

Art.  938... 118 

WHITE'S     ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE. 

Art  715 162 

REVISED  STATUTES  1895. 

Art  86 913 

Art  313 1129 

Art.  397.  Amended  by  Laws 

1897,  p.  159,  ch.  114. . .  493 

Art  626; 280 

Art  641 256 

Art  642 922 

Arts.  64.3-646. 256 

Arts.  745,  746,  749 1112 

Art  1194,  88  7,  23 1101 

Art.  1208 , 944 

Art  126.5 1129 

Art.    1371.     Amended    by 

I^ws  190.5.  n.  21,  ch.  18  221 

Arts.  1472,  1490 377 

Arts.  1532,  1533 493 

Art  2318 1129 

Arts.  2907,  2968 172 

Art.    2989.     Amended    by 

Laws   1907,   p.    206,   ch. 

107 418 

Arts.  3028,  3029 922 

Art  .3071 1084,  1116 

Art.  309(> 922 

Art  3105 1116 

Art.  3115 4,35 

Arts.  .33.54,  3358 913 

Art  .3367 428 

Art  3;?91 189 

Art.  4425 402 

Art  4.528 925 

Art  4560g 261 

SAYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art  4 1003 

Arts.  3294-.3296 377 

Arts.  3384.  3395 493 

Art.  4560f 455 

SAYLES'  ANNOT.\TED  CIV- 
IL STATUTES  SUPP. 
1897-1904. 
Art  4445 402 
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LAWS. 


1885,  p.  80,  ch.  85.  Amend- 
ed by  Laws  1893,  p.  87, 

ch.  67 3e& 

1887,  p.  72,  ch.  90 370 

1893,  p.  87,  ch.  67 360 

1897,  p.  ir.9,  ch.  114 493 

19(11,  p.  4(i.  ch.  36 402 

1901,  p.  283,  ch.  117 984 


1903,  p. 
1903,  p. 
1903,  p. 
1905,  p. 
190.'.,  p. 
1905,  p. 
1905,  p. 
1907,  p. 
1907,  p. 
1907,  p. 


55,  ch.  40 

119,  (*.  94 

150,  ch.  103... 

21,  ch.  18 

77,  ch.  56 

95.  ch.  69,  §  1. 
219,  ch.  112... 
92.  ch.  41.  a  2, 

139,  ch.  8 

206,  ch.  107... 


,  870 
,.1139 
,.  369 

..  221 
,.1104 
.  .  408 
, .  971 
4  867 
. .  476 
. .  418 


1907,  p.  207,  ch.  107,  ft  2, 

3 40S 

1907,  p.  246,  ch.  132..  176,  193 

1907,  p.  258,  ch.  138 176 

1907,  p.  316,  ch.  170 8(53 

l{t07,  p.  483,  ch.  18,  I  8. .  8(i3 
1907,  p.  495,  ch.  20.  §  6e..  8(51 

1907,  p.  509,  ch.  24 971 

1907,  p.  510,  ch.  24,  J  6-  •  1<» 


STENOGRAPHERS. 

Court  stenographers,  see  "Courts,"  t  2. 

STIPULATIONS. 

Extension  of  time  for  filing  bill  of  exceptions, 
see  "Exceptions,  Bill  of,"  i  2. 

STOCK. 

Corporate  stock,  see  "Corporations,"  SI  S,  7. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  {  4. 

STREET  RAILROADS. 

See  "Railroads."  ,„  ,  « 

As  employera,  see  "Master  and  Servant,     t  0. 

Carriage  of  passengers,  see    ^""lere. 

Exercise  of  power  of  eminent  domain,  see    Jimi 
nent  Domain,"  S  1.  '  ,       , 

Judgment  against  telephone  company  for  in- 
jury to  street  railway  conductor  as  bar  to 
subsequent  action  against  it  and^  the  street 
railway  company,  see  'Judgment,    %  o. 

I    1.    RaBuIatlom  and  operatioa.  . 

*A  street  railway  company  is  liable  for  in- 
juries resulting  from  its  failure  to  perform  its 
absolute  duty  of  Iteeping  the  part  of  the  street 
occupied  by  ite  tracks  in  a  reasonably  safe 
condition.-Pugh  v.  Texarkana  Light  &  Trac- 
tion Co.  (Ark.)  1019;  Pillow  v.  College  Hill 
Light  &  Traction  Co.,  Id. 

A  company  organized  for  the  purpose  of  build- 
ing and  selling  street  railways  is  not  liable  for  in- 
juries from  the  operation  thereof  after  the  road 
has  been  delivered  to  a  purchaser,  in  the  absence 
of  a  showing  that  it  was  not  properly  con- 
structed at  the  time  of  delivery.-Pugh  v.  Tex- 
arkana Light  &  Traction  Co.  CArk.)  1019; 
Pillow  V.  College  Hill  Light  &  Traction  Co., 
Id. 

The  mere  fact  that  a  person  is  on  the  street 
with  the  evident  purpose  of  crossing  it  while 
a  car  is  approaching  is  no  evidence  in  itseit 
that  he  intends  to  place  himself  in  a  position 
of  peril.— Gabriel  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  1042. 

In  an  action  for  the  death  of  a  six  year  old 
child  struck  by  defendant's  electric  car,  evi- 
dence Md  to  show  that  the  mptorman  in 
charge  of  the  car  was  not  guilty  of  negligence. 
-Gabriel  v.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  1042. 

In  an  action  for  the  death  of  a  six  year  old 
rhild.  caused  by  being  . struck  by  defendants 
electric  car,  the  submission  of  the  cause  to  tlie 
jurv  on  the  theory  of  the  humanitarian  rule 
flione  held  erroneous.— Gabriel  v.  Metropolitan 
St   Ry.  Co.  (Mo.  App.)  1042. 

•In  an  action  against  a  street  railway  for  in- 
jury to  a  steam  roller  struck  by  a  car  held  ques 


tion  for  the  jury  whether  the  negligence  of 
the  engineer  of  the  steam  roller  contributed  to 
the  accident.— Parker-Washington  Co.  v.  St. 
Louis  Transit  <3o.  (Mo.  App.)  1073. 

Two  paragraphs  of  a  charge  in  a  personal 
injurv  case,  relating  to  discovered  peril,  held  not 
inconsistent.— El  Paso  Electric  Ry.  Co.  v.  Kelly 
(Tex.  Civ.  App.)  415. 

•A  street  car  motorman's  failure  to  use  all 
the  power  within  his  means  to  prevent  a  col- 
lision held  the  proximate  cause  of  the  collision. 
—El  Paso  Electric  Ry.  Co.  v.  Kelly  (Tex.  Civ. 
App.)  415. 


STREETS. 

See   "Highways";    "Municipal   Corporations," 
H  6,  8,  9. 

SUBROGATION. 

Of  insurer,  see  "iJeurance,"  i  8. 

♦Where  two  pieces  of  land  were  both  subject 
to  a  judgment  lien,  but  one  of  them  was  subject 
to  a  trust  deed  to  secure  the  judgments,  the 
tract  subject  to  the  trust  deed  was  primarily 
liable,  and,  where  the  owner  of  the  other  piece 
paid  the  judgments,  it  might  be  subrogated  to 
the  rights  of  the  owner  of  the  trust  deed  on  the 
other  piece.— Pleasant  Hill  Light,  Power  &  wa- 
ter Co.  V.  Quinlan  (Mo.  App.)  1061. 


SUBSCRIPTIONS. 


Dismissal  of  appeal,  see  "Criminal  Law."  S  30. 
To  corporate  stock,  see  "Corporations,"  §§  3,  o. 


SUFFERANCE 


Tenancy  at  sufferance,  see  "Landlord  and  Ten- 
ant," t  4. 


See  "Action." 


See  "Process." 


SUIT. 

SUMMONS. 

SUNDAY. 


•Point  annotated.    See  ayUabu*. 


Se4  "Holidays." 

•Where  a  servant  of  his  own  volition  did 
work  on  Sundays  which  was  not  required  by 
the  master  nor  included  in  his  contract  of  eni- 
plovment.  he  cannot  recover  for  it  in  an  action 
for"  wrongful  discharge,  especially  where  it  was 
not  a  work  of  necessity  and  constituted  misiie- 
meanor  under  Rev.  .St..  1899  S  2240  (Ann  St 
IJMKi.  p.  1420).  prohibiting  labor  on  the  Sabbath 
other  than  work  of  necessity.— Barney  v. 
Spangler  (Mo.  App.)  855. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading."  J  5. 
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SUPREME  COURTS. 

See  "CourtB,"  |  5. 

SURETYSHIP. 

See  "Principal  and   Surety." 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,"  |  1. 

SURRENDER. 

Of  insurance  policy,  see  "Insurance,"  {  3. 

SURVIVAL. 


lit 


llNG- 


Of  cause   of  action, 
vival,"   {   1. 


see  "Abatement  and   He- 


SWAMP  LANDS. 

if^  "Public  Lands."  (  2. 

TAXATION. 

Competency  of  witnesses  in  attack  on  assess- 
ment, see  "Witnesses,"  {  2. 

Kxemption  from  taxation  in  corporate  charter, 
see  "Corporations,"  J  1. 

Franchise  taxefi,  see  "Corporations,"  |  8. 

Iaws  granting  privileges  or  immunities,  see 
"Constitutional  Law,"  §  6. 

Right  of  taxpayers  to  maintain  quo  warranto, 
see  "Quo  Warranto,"  S  1. 

Local  or  special  tame*. 
See  "Municipal  Corporations,"  g  10;    "Schools 

and  School  Districts,"  |  1. 
Assessments    for   municipal   improvements,   see 

"Municipal  Corporations,"  {  6. 

Occupation  or  privilege  taxei. 
See   "Intoxicating  Liquors,"   §  3 ;    "Licenses," 
*1. 

{  1.     Uabllity  of  persons  and  property. 

•Under  the  Constitution  of  1830,  the  Legis- 
lature had  authority  to  exempt  property  from 
taxation. — Board  of  Improvement  of  Pav.  Dist. 
No.  5  V.  Sisters  of  Mercy  of  Female  Academy 
of  Ft.  Smith  (Ark.)  116.5;  Board  of  Improve- 
ment of  Sewer  Dist.  No.  2  v.  Same,  Id. 

*A  bridge  owned  by  a  railroad  company  held 
"railroad  property,"  within  Const.  1891,  %  182, 
relating  to  taxation,  though  also  used  for  street 
cars,  foot  passengers,  and  a  wagonway. — Board 
of  Equalization  of  Campbell  County  t.  Louis- 
ville &  N.  R.  Co.  (Ky.)  303. 

Const,  art.  10,  SS  6,  7  (Ann.  St.  1906,  pp.  280, 
282),  relating  to  exemptions  from  taxation,  and 
the  charter  of  a  cemetery  association,  and  Rev. 
St.  1809,  S  9119  (Ann.  St.  1906,  p.  4190),  enu- 
merating property  exempt  from  taxation,  held 
not  to  exempt  the  personal  property  of  a  cem- 
etery association.— State  ex  rel.  Mount  Mora 
Cemetery  Ass'n  v.  Casey  (Mo.)  1. 

Laws  exempting  property  from  taxation  are 
to  be  strictly  construed. — State  ex  rel.  Mount 
Mora  Cemetery  Ass'n  v.  Casey  (Mo.)  1. 

I   2.    IiOTy  and  assessment. 

Whether  a  railroad  company  had  power  to 
own  and  maintain  a  certam  bridge  could  not 
l>p  determined  in  a  proceeding  to  set  aside  a 
tax  assessed  against  the  railroad  company  on 
the  bridge  by  a  county  board  of  equalization, 
instead  of  by  the  State  Railroad  Commission.— 


Board  of  Eiqualization  of  Campbell  County  v. 
Louisville  &  N.  R.  Co.  (Ky.)  303. 

♦Under  1  Acts  1877-78,  p.  82,  c.  764,  Act  April 
19,  1882  g^ws  1881-82,  p.  66,  c.  790),  Const. 
IWl,  8  1&.  and  Acts  1906,  p.  139,  c.  22,  a 
railroad  bridge  maintained  by  a  railroad  com- 
pany as  a  part  of  its  system  held  assessable  for 
taxation  by  the  Railroad  Commission,  and  not 
by  local  authorities.— Board  of  Equalization  of 
Campbell  County  v.  Louisville  &  N.  R.  Co.  (Ky.) 
303. 

•Certiorari  will  lie  to  review  an  assessment. 
—State  ex  rel.  Mount  Mora  Cemetery  Ass'n 
r.  Casey  (Mo.)  1. 

Under  Rev.  St.  1899,  §  5579  (Ann.  St  1906, 
p.  28.52),  an  assessor  is  authorised  to  make  out 
the  list  of  the  property  of  a  corporation  accord- 
ing to  the  best  of  his  information  after  refusal 
by  the  secretary  and  president  to  make  out  a 
list.— State  ex  rel.  Mount  Mora  Cemetery  Ass'n 
V.  Casey  (Mo.)  1. 

•The  omission  of  an  assessor  to  comply  with 
Rev.  St.  1899,  i  8575  (Ann.  St  1906,  p.  2851), 
providing  for  the  giving  of  public  notice  that 
lists  of  personal  property  must  be  delivered  to 
the  assessor,  will  not  invalidate  an  assesBment. 
— State  ex  rel.  Mount  Mora  Cemetery  Ass'n  v. 
Casey  (Mo.)  1. 

The  tax  assessed  for  1908  on  an  insurance 
company  under  the  act  of  May  17,  1907  (Laws 
1907,  p.  479,  c.  18),  held  not  a  tax  upon  the 
gross  receipts  of  the  company  for  1907,  during 
a  part  of  which  year  the  rate  prescribed  by  a 
previous  law  prevailed,  but  an  occupation  tax 
for  1908  merely,  based  upon  the  receipts  of 
1907,  and  affected  in  no  way  by  the  tax  pay- 
able in  1907.— Kansas  City  Life  Ins.  Co.  v. 
Love  (Tex.)  803. 

Under  the  act  of  May  17,  1907  (Laws  1907, 
p.  483,  c.  18,  %  8),  and  the  act  of  April  24.  1907 
(Laws  1907,  p.  316,  c.  170),  a  con>oration  of 
another  state  whicb,  in  compliance  with  the 
laws  of  such  state,  has  deposited  in  the  proper 
office  therein  securities  covering  the  entire  re- 
serve upon  business  transacted  therein  and  in 
all  other  states,  held  not  on  that  account  enti- 
tled to  the  1  per  cent  tax  rate  on  gross  receipts 
provided  for  in  the  statute. — ^Kansas  City  Life 
Ins.  Co.  V.  Love  (Tex.)  863. 

§  3. 


of   land    for    nonpayment    of 


Sale 

tax. 

*0n  a  sale  of  land  for  taxes,  the  land  held 
properly  sold  for  specified  costs. — Sibly  v.  Ca- 
Bon  (Ark.)  1007. 

•It  is  the  duty  of  a  purchaser  of  land  at  a 
tax  sale  to  pay  as  a  part  of  the  purchase  money 
the  statutory  fees  to  the  clerk  for  transferring 
the  land  on  the  tax  books  to  the  name  of  the 
purchaser. — Sibly  v.  Cason  (Ark.)  1007. 

A  party  held  to  be  estopped  to  set  aside  a 
tax  sale  on  the  ground  of  inadequacy  of  the  price 
received.— Walker  v.  Mills  (Mo.)  44. 

•In  an  action  to  declare  title  to  city  lots  in 
which  plaintiff  relies  upon  a  purchase  at  a  tax 
sale  the  defense  of  inadequate  consideration  and 
unfairness  in  the  sale  cannot  be  urged  where 
not  pleaded.— Walker  v.  Mills  (Mo.)  44. 

•An  attorney  for  a  tax  collector  held  to  have 
the  right  to  purchase  at  a  tax  sale. — ^Walker  v. 
Mills  (Mo.)  44. 

•A  judgment  in  a  statutory  suit  for  taxes  held 
not  subject  to  collateral  attack  by  reason  of  a 
defective  waiver  of  process. — Walker  ▼.  Mills 
(Mo.)  44. 

•A  judgment  in  a  statutory  suit  for  taxes  is 
strictly  one  against  the  property  alone,  and  does 
not  bind  the  parties  further  than  it  may  affect 
their  interest  in  the  property  itself;    yet,  un- 
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leBs  one  having  an  interest  in  the  land  is  made  a 
party  to  the  suit  his  interest  is  not  affected  by 
the  judgment.— Walker  t.  Mills  (Mo.)  44. 

A  judgment  in  a  statutory  suit  for  taxes 
brought  against  several  defendants  may  b«  va- 
cated as  to  one  and  stand  good  as  to  the  rest, 
and,  where  two  defendants  in  such  a  suit  are 
served  with  process  but  the  third  defendant  is 
not,  the  former  cannot  complain  of  the  non- 
service  on  the  latter. — Walker  v.  Mills  (Mo.) 
44. 

{  4.     Hedemptlon  from  tax  sale. 

♦Under  Kirby's  Dig.  §  7005,  married  women 
are  not  allowed  to  redeem  lands  from  tax  sale 
after  the  expiration  of  two  years  from  the  date 
of  sale.— Sibly  v.  Cason  (Ark.)  1007. 

I  S.     Tax  tiUes. 

Under  Kirby's  Dig.  {  7092,  the  failure  of  the 
clerk,  on  a  sale  of  land  for  taxes,  to  transfer 
the  land  on  the  tax  books  to  the  name  of  the 
purchaser,  held  not  to  affect  the  validity  of  the 
sale.— Sibly  v.  Cason  (Ark.)  1007. 

*The  title  of  a  purchaser  at  a  sale  under  a 
tax  judgment  held  not  affected  by  the  fact  that 
the  judgment  was  not  against  each  tract  sep- 
arately for  the  amount  due  on  each.— Walker 
V.  Mills  (Mo.)  44. 

*Tbe  possession  !»  a  purchaser  of  land  sold 
for  taxes  is  not  adverse  to  the  owner  before 
the  expiration  of  the  redemption  period. — 
Beatty  v.  O'Harrow  (Tex.  Civ.  App.)  414. 

TELEGRAPHS  AND  TELEPHONES. 

Admissibility  of  telegram  as  self-serving  dec- 
laration, see  "Evidence,"  {  6w 

Admissibility  of  telephone  communications,  see 
"Evidence,"  §  5. 

Judgment  against  telephone  company  for  in- 
jury to  street  railway  conductor  as  bar  of 
sulwequent  action  against  it  and  the  street 
railway  company,  see  "Judgment,"  {  5. 

Requests  for  instructions  in  action  for  nonde- 
livery of  telegram,  see  "Trial,"  (  11. 

Trespass  by  telephone  company  in  cutting  trees, 
see  "Trespass,"  S  3. 

{    1.    Establialuaeat,     ooMiraotlon,     amd 
Bialntenasoe. 

Consent  of  an  owner  to' the  construction  by 
a  telephone  company  of  a  telephone  line  on  a 
part  of  his  land  does  not  authorize  the  company 
to  change  its  line  to  another  part  of  the  land 
over  his  objection. — Russellville  Home  Tele- 
phone Go.  V.  Commonwealth  (Ky.)  340. 

*A  telephone  franchise  within  Const.  {§  163. 
164,  held  a  right  to  occupy  some  portion  of  the 
streets  for  the  maintenance  of  the  telephone 
system. — Bland  v.  Cumberland  Telephone  & 
Telegraph  Co.  (Ky.)  1180. 

A  contract  between  plaintiff  and  defendant 
telephone  company  for  an  interchange  of  busi- 
ness, though  invalid  in  so  far  as  it  contemplat- 
ed the  use  of  the  streets  of  a  town  without  ob- 
taining a  franchise  under  Const,  ff  163,  164, 
held  enforceable  as  to  business  which  could  be 
carried  on  without  a  material  use  of  the  streets 
of  the  town. — Bland  v.  Cumborland  Telephone 
&  TelegrajA  Co.  (Ky.)  1180. 

§  2.     Regnlation  and  operation. 

In  an  action  against  a  telegraph  company  for 
delay  in  delivering  messages,  an  instruction  held 
properly  refused  under  the  evidence. — Western 
Union  Telegraph  Co.  v.  Johnsey  (Tex.  Civ. 
App.)  251. 

*In  an  action  against  a  telegraph  company  for 
delay  in  the  delivery  of  messages,  the  question 
whether  plaintiff  exercised  reasonable  diligence 
after  receiving  the  messages  held  for  the  jury.— 


Western  Union  Telegraph  Co.  v.  Johnsey  (Tex. 
Civ.  App.)  251. 

In  an  action  against  a  telegraph  company 
for  9elay  in  delivering  a  message,  the  reason- 
ableness of  the  office  hours  of  the  company  held 
not  in  issue. — Western  Union  Telegraph  Co.  v. 
Johnsey  (Tex.  Civ.  App.)  251. 

*In  an  action  against  a  telegraph  company 
for  delay  in  delivering  messages,  the  evidence 
held  not  to  show  freedom  from  negligence  in 
failing  to  deliver  the  messages  to  the  addressee 
at  the  point  of  destination. — Western  Union 
Telegraph  Co.  v.  Johnsey  (Tex.  Civ.  App.)  251. 

The  action  of  the  court  in  failing  to  strike 
out  an  answer  to  a  question  asked  a  witness 
Jk«W  not  reversible  error. — Western  Union  Tele- 
graph Co.  V.  Johnsey  (Tex.  Civ.  App.)  251. 

In  an  action  against  a  telegraph  company  for 
delay  in  the  delivery  of  messages,  certain  evi- 
dence held  admissible  on  the  issue  of  the  dili- 
gence used  by  plaintiff  after  receiving  the  mes- 
sages.— Western  Union  Telegraph  Co.  v.  John- 
sey (Tex.  Civ.  App.)  251. 

In  an  action  against  a  telegraph  company  for 
delay  in  the  delivery  of  a  message  announcing 
the  death  of  plaintiffs  mother  at  a  distant 
town,  the  failure  of  plaintiff  to  take  the  first 
train  for  that  town  held  to  defeat  a  recovery. 

grovided   an    ordinarily   prudent   person   would 
ave   taken   that  train.— Western  Union  Tele- 
graph Co.  V.  Johnsey  (Tex.  Civ.  App.)  251. 

In  an  action  against  a  tel^raph  company  for 
delay  in  delivering  a  message  announcing  the 
death  of  plaintiff's  mother,  the  failure  to  em- 
balm the  mother's  remains  heid  immaterial. — 
Western  Union  Telegraph  Co.  v.  Johnsey  (Tex. 
Civ.  App.)  251. 

*A  telegraph  company  held  required  to  use 
ordinary  care  to  transmit  and  deliver  messages 
accepted  by  it  for  transmission. — Western  Un- 
ion Telegraph  Co.  v.  Johnsey  (Tex.  Civ.  App.) 
251. 

*Where  plaintiff  shipped  a  construction  out- 
fit to  no  purpose  because  of  a  telegraph  com- 
pany's failure  to  transmit  a  telegram  canceling 
plaintiff's  contract,  charges  paid  for  the  inspec- 
tion of  plaintiff's  mules  necessary  to  shipment 
and  for  freight  held  proper  elements  of  damage. 
-Postal  Telegraph-(Jable  Co.  v.  Sunset  Const. 
Co.  (Tex.  Civ.  App.)  265. 

*The  alleged  defense  to  an  action  for  a  tele- 
graph company's  failure  to  deliver  a  message 
that  it  was  unrepeated  must  be  specially  plead- 
ed and  proved  by  defendant— 'Postal  Telegraph- 
Cable  Co.  T.  Sunset  C!onst  Co.  (Tex.  Civ.  App.) 
265. 

*In  an  action  for  nondelivery  of  an  unrepeat- 
ed telegram,  plaintiff,  in  order  to  recover,  held 
required  to  prove  negligence  on  the  part  of  the 
telegraph  company.— Postal  Telegraph-Cable  Co. 
V.  Sunset  Const.  Co.  (Tex.  Civ.  App.)  265. 

*A  telegraph  company  held  negligent  in  the 
transmission  of  a  message,  and  therefore  liable 
for  the  damages  sustained  notwithstanding  a 
provision  limiting  its  liability  for  mistakes  in 
unrejieated  messages  to  the  amount  paid  for 
transmission.- Postal  Telegraph-Cable  Co.  v. 
Sunset  Const  Co.  (Tex.  Civ.  App.)  266. 

Where  plaintiff  shipped  a  construction  outfit 

because  of  the  nondelivery  of  a  telegram  can- 
celing plaintiff's  contract  to  perform  which  the 
shipment  was  made,  the  fact  that  the  filing  of 
the  telegram  for  transmission  operated  as  a  can- 
cellation of  the  contract  constituted  a  basis 
for  the  recovery  of  damages,  and  was  not  n 
defense  to  plaintiff's  action. — Postal  Telegraph- 
Cable  Co.  v.  Sunset  Const  Co.  (Tex.  Civ.  App.) 
265. 
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'Where  a  telegram  intended  to  cancel  a  con- 
tract between  the  sender  and  plaintiff  was  prop- 
erly addressed  when  filed  for  transmission,  the 
sender  was  under  no  obligation  to  have  the  same 
repeated  in  order  to  insure  proper  transmission. 
—Postal  Telegraph-Cable  Co.  t.  Sunset  Const 
Co.  (Tex.  Civ.  App.)  265. 

'Certain  messages  held  notice  to  defendant 
telegraph  company  that  a  failure  to  correctly 
transmit  and  deliver  one  of  them  might  cause 
damage  to  the  addressee. — Postal  Telegraph- 
Cable  Co.  V.  Sunset  Const.  Co.  (Tex.  Civ.  App.) 
265 

TENDER. 

Reception  of  evidence  of,  see  "Trial,"  J  3. 

A  tender  to  an  officer  of  a  corporation  act- 
ing in  place  of  the  treasurer  is  a  sufficient  ten- 
der to  the  corporation. — LouisvHle  By.  Co.  v. 
Williams  (Ky.)  874. 

TERMINUS. 

Of  railroad,  see  "Railroads,"  i  2. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  {  3. 

TERRITORIES. 

Adoption  of  common  law  for  Indian  Territory, 
see  "Common  Law." 

Decisions  of  United  States  courts  as  to  com- 
mon law  in  Indian  Territory  as  authority  in 
state  courts,  see  "Courts,"  }  2. 

■Tndicial  notice  of  act  of  Congress  putting  in 
force  in  Indian  Territory  the  laws  of  Ar- 
kansas, see  "Evidence,"  §  1. 

Liability  for  torts  committed  in  Indian  Terri- 
tory, see  "Torts." 


TESTAMENT. 


See  "Wills." 


See  "Larceny." 


THEFT. 


THEORY. 


Review  as  dependent  on  theory  and  grounds  of 
decision  of  lower  court,  see  "Appeal  and  Er- 
ror," f  11. 

THREATS. 

Affecting  right  to  carry  concealed  weapons,  see 

"Weapons." 
By  parnes  to  homicide,  see  "Homicide"  {  6. 

TIME. 

Extension  of  time  for  performance  of  contract, 
see  "Contracts,"  {  3. 

For  particular  acts  in  or  incidental  to  judicial 
proceedings. 

Filing  bill  of  exceptions,  see  "Exceptions,  Bill 
oir%  2. 

Filing  pleas  in  criminal  prosecution,  see  "Crim- 
inal L«w,"  §  6. 

Filing  statement  of  case  or  facts  for  purpose  of 
review,  see  "Criminal  Law,"  §  29. 

Filing  transcript  on  appeal  or  writ  of  error, 
see  "Appeal  and  Brror,"  %  8. 


Motion  to  revive  action,  see  "Abatement  and 

Revival,"  f  1. 
Objection  to  competency  of  sheriff  to  summon 

jury,  see  "Jury,''  {  2. 
Order  to  revive   action,    see   "Abatement   and 

Revival,"  {  1. 

For  particular  acts  not  judicial. 
Filing  mechanic's  lien,  see  "Mechanics'  Liens," 

J  2. 
Filing  notice  for  loss  of  or  injuries  to  shipment, 

see  "Car'iers,"  $  2. 
Payment  of  interest,  see  "Interest,"  {  2. 
Qualification  of  executor  or  administrator,  see 

"Executors  and  Administrators,"  {  1. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 

Dedication  affecting  title,  see  "Dedication,"  §  2. 

Determination  of  question  of,  in  partition,  see 
"Partition,"  {  1. 

Escheat  affecting  title,  see  "Escheat." 

Of  statutes,  see  "Statutes,"  {  3. 

Of  statutes  as  aid  in  determining  constitution- 
ality, see  "Constitutional  Law,"  \  1. 

Suits  involving  title  as  affecting  Supreme 
Court's  jurisdiction,  see  "Courts,"  §  5. 

Tax  titles,  see  "Taxation,"  S  5. 

IMtle  of  lessor,  see  "Landlord  and  Tenant,"  i  2. 

To  mines  or  minerals,  see  "Mines  and  Min- 
erals," S  1. 

To  patents,  see  "Patents."  g  2. 

To  sustain  trespass,  see    Trespass,"  f  2. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Roads." 

TOOLS. 

Liability  of  employer  for  defects,  see  "Mas- 
ter and  Servant,"  {  3. 

TORTS. 

Causing  death,  see  "Death,"  \  1. 

Liabilities  of  particular  classes  of  persons. 
See  "Municipal  Corporations,"  $  0. 
Employes,  see  "Master  and  Servant,"  f  10. 

Particular  torts. 
See   "F-raud";     "Libel   and    Slander";    "Negli- 
gence";    "Nuisance";     "Trespass";     "Trover 
and  Conversion." 

i2emedte«  for  torts. 
See  "Trespass,"  §  2;   "Trover  and  Conversion,'* 

i  1. 
Form  of  action  as  in  contract  or  for  tort,  see 

"Action,"  S  2. 

'Joint  wrongdoers  may  be  joined  as  defend- 
ants; their  liability  being  joint  and  several. — 
Clinger's  Adiu'x  v.  Chesapeake  &  O.  Ry.  Co. 
of  Kentucky  (Ky.)  315. 

The  principle  stated,  giving  a  right  of  action 
ex  delicto  to  the  injured  party  for  the  violation 
of  a  duty  arising  out  of  a  breach  of  contract. 
or  resulting  from  a  status  between  the  par- 
tie."!.— Graff  v.  Lemp  Brewing  Co.  (Mo.  App.) 
1044. 

'Plaintiff  in  tort  may  sue  all  tort-feasors 
jointly  or  maintain  separate  actions  against 
each.— Moore  v.  Chattanooga  Electric  Ry.  Co. 
(Tenn.)  497. 

'The  law  which  fixes  the  liability  for  a  tort 
committed  in  the  Indian  'Territory  is  that  which 
existed  in  the  territory  at  the  time,  and  not  that 
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of  Arkansa!!,  notwithstauding  Act  Cong.  May  2, 
1890,  c.  182,  §  31,  26  Stat.  94— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  t.  Wise  (Tex.)  112. 

TOWNS. 

See    "Comities";     "Municipal    Corporations"; 
"Schools  and  School  Districts,"  }  1. 

TRANSCRIPTS. 

Of  record  for  purpose  of  reyiew,  see  "Appeal 
and  Error,"  Jf  1,  2,  8 ;  "Criminal  Law,"  §  29. 

TRANSITORY  ACTIONS. 

See  "Venue,"  {  1. 

TREES. 

Trespass  in  cutting,  see  "Trespass." 

TRESPASS. 

Arrest  of  trespasser,  see  "Arrest,"  §  1. 
By  animals,  see  "Animals." 
Injuries  to  trespassers,  see  "Railroads."  {  7. 
Restraining  trespass,  see  "Injunction,"  $  1. 
Venue  of  action  against  persons  jointly  liable 
for,  see  "Venue,"  i  1. 

{    1.    Aota  oonstit-nting  t>«spaas  and  lla- 
bUitT  therefor. 

Where  plaintiff  owned  the  land  upon  which 
the  trees  wrongfully  cut  by  defendant  were 
standing,  plaintiff  was  entitled  to  maintain 
either  detinue  or  trespass  for  their  yalue. — Tay- 
lor &  Crate  v.  Burt  &  Brabb  Lumber  Co.  (Ky.) 
.348. 

{   2.    Actions. 

*In  trespass  for  wrongfully  entering  plain- 
tiff's land  and  cutting  trees  thereon,  plaintiff 
held,  under  the  circumstances,  entitled  to  re- 
cover.—Taylor  &  Crate  t.  Burt  &  Brabb  Lum- 
ber Co.  (Ky.)  348. 

•If  plaintiff  owned  the  land  on  which  the 
trees  wrongfully  cut  by  defendant  were  stand- 
ing, it  was  immaterial,  in  order  to  entitle  it 
to  recover  in  trespass,  whether  it  was  actually 
in  possession  of  the  land  at  the  time  the  trees 
were  cut— Taylor  &  Crate  y.  Burt  &  Brabb 
Lumber  Co.  (Ky.)  348. 

;  3.     Criminal  responsibility. 

Trees  held  shade  trees  within  Ky.  St.  1903, 
§  1257,  punishing  injury  to  shade  trees. — Russell- 
ville  Home  Telephone  Co.  v.  Commonwealth 
(Ky.)  340. 

On  the  trial  of  ti  telephone  company  for 
cutting  down  shade  trees,  in  violation  of  Ky. 
St.  1903,  i  1257,  evidence  held  to  justify  a  find- 
ing that  the  cutting  down  of  the  trees  was  done 
by  the  employes  of  the  defendant,  authorizing 
a  conviction.— Russellville  Home  Telephone  Co. 
y.  Commonwealth  (Ky.)  340. 

On  the  trial  of  a  telephone  company  for  cut- 
ting down  shade  trees  bordering  on  a  public 
highwayj  certnin  evidence  held  immaterial. — 
Russellville  Home  Telephone  Co.  y.  Common- 
wealth (Ky.)  340. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

Evidence  of  bona  fide  character  of  purchase  by 

remote  grantor  in  chain  of  title,  see  "Vendor 

and  Purchaser,"  §  4. 
Harmless  error,  see  "Appeal  and  Error,"  {  17. 

§  1.     Rlcht  of  aotioa  and  defenses. 

In  a  suit  on  a  note  and  to  foreclose  a  trust 
deed   given   to   secure   the   note.  *an   execution 


purchaser  of  the  land  described  in  the  deed  being 
made  a  party,  the  court  held  not  to  have  erred 
in  refusing  the  execution  purchaser's  prayer  to 
set  aside  the  trustee's  deed  as  a  cloud  on  his 
title,  the  deed  not  being  a  cloud  on  bis  title,  since 
he  had  none.— Armstrong  y.  Wilson  (Tex.  CIt. 
App.)  955. 

TRIAL 

See  "New  Trial";    "Witnesses." 

Admissibility  of  evidence  in  former  trial,  see 
"Evidence,"*'  S  H. 

Compromise  of  claim  as  question  for  jury,  see 
"Compromise  and  Settlement." 

Contributory  -negligence  of  passenger  as  ques- 
tion for  jury,  see  "Carriers."  §  8. 

Payment  as  question  for  jury,  see  "Payment, 
{2. 

Trespass  to  try  title  to  real  property,  see 
"Trespass  to  Try  Title." 

Procecdingt  incident  to  trial*. 
See  "Continuance." 
Conformity  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  §  1. 
Entry   of  judgment  after  trial  of   issues,   see 

"Judgment,"  §  1. 
Summoning  and  impaneling  jury,  see     Jury," 

II. 

Trial  of  actioni  hu  or  against  particular  clauci 
of  perton*. 

See  "Carriers,"  SS  3,  5;  "Municipal  Corpora- 
tions," i  9;  '^Raifroads,"  St  7-10;  "Street 
Railroads,"  $  1. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," i  2. 

Trial  of  particular  civil  actiont  or  proceeding*. 

See  "Attachment,"  S  2;  "Libel  and  Slander"; 
"Negligence,"  {  3. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

For  breach  of  contact,  see  "Contracts,"  i  5. 

For  breach  of  contract  for  removal  of  coal,  aee 
"Mines  and  Minerals,"  i  1. 

For  broker's  commissions,  see  "Brolters,"  8  2. 

For  causing  death,  see  "Death."  S  1. 

For  death  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  {  1. 

For  death  of  passenger,  see  "Carriers,"  $  5. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," S  9. 

For  failure  to  deliver  telegram,  see  "Tele- 
graphs and  Telephones,"  $  2. 

For  injuries  to  animals  caused  by  operation  of 
railroads,  see  "Railroads,"  §  10. 

For  injuries  to  shipment  of  live  stock,  aee  "Car- 
riers," §  3. 

For  personal  injuries,  see  "Carriers,"  §  5; 
"Landlord  and  Tenant,"  §  4;  "Master  and 
Servant,"  §8  9.  10;  "Municipal  Corpora- 
tions," i  9;  "Railroads,"  §§  7-9;  "Street 
Railroads,"  i  1. 

For  price  of  goods  sold,  see  "Sales,"  §  7. 

For  water  rent,  see  "Waters  and  Water  Court- 
es,"  8  2. 

For  wrongful  discharge  of  servant,  aee  "Mas- 
ter and  Servant,"  8  1. 

On  attachment  bond,  see  "Attachment,"  8  3, 

Ou  bill  or  note,  see  "Bills  and  Notes."  §  6. 

On  insurance  policy,  see  "Insurance,"  8  9- 

On  mutual  benefit  insurance  certificate,  see  "In- 
surance," 8  11. 

To  recover  royalties  under  patent,  see  'Pat- 
ents," 8  2. 

Trial  of  criminal  prosecutiont. 
See   "Assault  and   Battery,"   8   1;     "Criminal 

Law,"  SS  17-25 ;    "Homicide,"  8  6 ;    "Rape," 

8  1;  "Seduction,"  8  1- 
For  offense  against  liquor  law,  see  "Intoxicating 

Liquors,"  8  5. 
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,  I   1.    I>o«keta,  lists,  and  ealendam. 

•An  action  to  recover  allef;ed  excessive  charg- 
es of  toll  paid  by  plaintiff  was  properly  trans- 
ferred from  the  equity  to  the  common  law  dock- 
et, where  there  was  no  necessity  for  an  ac- 
counting.— Burton  t.  Monticello  &  Bumside 
Turnpike  Co.  (Ky.)  319. 

(   2.     Coarse  and  oondnot  of  trial  In  gen- 
eral. 

Statement  of  court  as  to  meaHure  of  damages 
in  action  for  breach  of  contract  of  employment 
held  In  line  with  inxtruction  given,  and  not  pre- 
judiciul  to  defendant —Barney  v.  Spangler  (Mo. 
App.)  &5o. 

5  3.    Reception  of  evldenee. 

Where  an  issue  of  tender  was  raised  by  de- 
fendant by  a  rejoinder,  which  was  not  among 
the  papers  of  the  case,  and  plaintiffs  attorney 
did  not  hear  of  it  until  after  the  evidence  was 
in.  held,  that  the  court  acted  within  its  discre- 
tion in  allowing  plaintiff's  attorney  to  testify, 
after  the  evidence  was  closed,  that  he  had  made 
the  tender. — Ijouisville  Ry.  Co.  v.  Williams 
(Ky.)  874. 

•An  unresponsive  answer  of  a  witness  held 
not  reversible  error  where  there  was  no  motion 
to  strike  it  out. — Western  Union  Telegraph  Co. 
T.  Johnsey  (Tex.  Civ.  App.)  25t. 

•Where  evidence,  though  not  competent,  was 
relevant,  an  objection  to  its  relevancy  only  was 
properly  overruled. — Postal  Telegraph-Cnhle  Co. 
T.  Sunset  Const.  Co.  (Tex.  Civ.  App.)  265. 

{    4.    Arg;nments  and  oondnot  of  eoanseL 

•An  attorney  may  drnw  a  conclusion  from  the 
evidence  and  discuss  what  he  thinks  would  be 
the   proper   amount  of  damages. — Missouri,   K. 

6  T.  Ry.  Co.  of  Texas  v.  Hibbitts  (Tex.  Civ. 
App.)  2^8. 

•Where  improper  remarks  of  plaintiffs  coun- 
sel were  not  without  provocation  and  the  court 
sustained  defendant's  exceptions  to  the  re- 
marks and  plaintiff's  counsel  asked  the  jury 
not  to  consider  them,  the  error,  if  any,  was 
cured. — City  of  San  Antonio  v.  Wildenstein 
(Tex.  Civ.  App.)  231. 

Certain  argument  of  counsel  held  legitimate 
in  view  of  the  evidence. — Texas  &  N.  O.  R. 
Co.  v.  Parsons  (Tex.  Civ.  App.)  240. 

•Argument  of  counsel  held  to  constitute  re- 
versible error.— Colorado  Canal  Co.  v.  McFar- 
land  &  Southwell  (Tex.  Civ.  App.)  435. 

I  5.     Taklnc  case  or  qnestlon  from  Jury. 

•Where  a  witness  was  interested,  and  there 
were  some  discrepancies  in  the  two  depositions 
given  by  him,  the  court  could  not  say  that  it 
would  be  arbitrary  to  disregard  his  testimony. — 
Main  v.  Tracy  (Ark.)  1015. 

*A  parts  is  bonnd  by  his  testimony,  and, 
where  it  is  uncontradicted,  no  issue  of  fact  can 
be  framed. — State  ex  rel.  Waggoner  v.  Lichtman- 
Goodman  &  Co.  (Mo.  App.)  819. 

•A  party,  having  introduced  sufficient  evidence 
to  support  a  verdict  in  his  favor,  is  entitled  to 
have  the  issue  submitted  to  the  jury,  however 
strong  the  contradictory  evidence  may  be ;  and, 
in  determining  the  propriety  of  directing  a  ver- 
dict, the  evidence  must  be  cousidered  most  fa- 
vorably to  plaintiff  in  error,  disregarding  con- 
flicts and  contradictions. — Harpold  v.  Moss 
(Tex.)  928. 

•It  is  peculiarly  the  province  of  the  jury  to 
determine  the  credibility  of  witnesses  and  the 
weight  to  be  given  to  the  testimony,  and  for  the 
court  to  decide  that  the  testimony  is  entitled  to 
no  credit  because  overborne  by  contradictory 
testimony   or   so  contrary   to  circumstances   in 

firoof  as  to  render  it  improbable,  is  to  improper- 
y  assume  the  functions  of  the  jury,  and  is  re- 
versible error.— Harpold  v.  Moss  (Tex.)  928. 


•It  is  never  the  duty  of  the  court  to  give  an 
instructed  verdict,  unless  the  evidence  is  of 
such  a  conclusive  character  as  that  reasonable 
minds  cannot  differ  as  to  its  effect.— Gulf.  C.  & 
S.  F.  Ry.  Co.  V.  Jackson  (Tex.  Civ.  App.)  478. 

•Where  there  is  any  evidence  on  any  issue 
raised  by  the  pleadings,  the  court  must  submit 
it  to  the  jury  .--Citizens'  Ry.  Co.  v.  Griffin  (Tex. 
Civ.  App.)  999. 

•Where  there  is  evidence  tending  to  establish 
an  issue,  the  court  must  submit  it  to  the  jury.— 
Texas  Brokerage  Co.  v.  John  Barkley  &  Co. 
(Tex.  Civ.  App.)  1001. 

i  6.    Instructions   to   Jury— Profinoe    of 
conrt  and  Jnry  in  generaL 

•Statement  of  where  an  instruction  may  as- 
sume facts.— Davidson  v.  St.  Louis  Transit  Co. 
(Mo.)  583. 

•In  an  action  for  injuries  to  an  employ^,  an 
instruction  held  not  erroneous  as  permitting 
the  jury  to  find  thnt  the  employe  by  reason  of 
his  inexperience  did  not  know  and  comprehend 
the  danger.— Sailer  v.  Friedman  Bros.  Shoe  Co. 
(Mo.  App.)  794. 

In  an  action  against  a  railway  company  for 
injury  to  a  brakeman  coupling  cars,  held  prop- 
er to  refuse  to  give  an  instruction  without  quali- 
fying it. — St.  I^ouis  Southwestern  Ry.  Co.  of 
Texas  v.  Shipp  (Tex.  Civ.  App.)  280. 

•An  instruction  held  on  the  weight  of  evi- 
dence.—Suderman  &  Dolson  V.  Kriger  (Tex.  Civ. 
App.)  373. 

•Instructions  held  not  to  assume  facts. — 
Southern  Kansas  Ry.  Co.  of  'Texas  v.  Tarbrough 
(Tex.  Civ.  App.)  390. 

•A  charge  in  a  personal  injury  case  held  not 
upon  the  weight  of  the  evidence.— El  Paso  Elec- 
tric Ry.  Go.  V.  Kelly  (Tex.  Civ.  App.)  415. 

•In  an  action  by  passenger  for  personal  in- 
juries, a  charge  held  erroneous  as  on  the  weight 
of  the  evidence. — Northern  Texas  Traction  Co. 
V.  Moberly  (Tex.  Civ.  App.)  483. 

•In  an  action  by  a  passenger  tor  ^personal  in- 
juries, an  instruction  held  erroneous,  as  cbarg- 
mg,  in  effect,  that  a  startingof  the  car  was  neg- 
ligence per  se. — Northern  Texas  Traction  Co. 
V.  Moberly  (Tex.  Civ.  App.)  483. 

•In  an  action  on  notes,  an  instruction  on 
the  weight  of  the  evidence  held  properly  re- 
fused.— McCormick  v.  Kampmann  (Tex.  Civ. 
App.)  492. 

•In  a  suit  by  a  county'  against  its  judge  and 
his  sureties  on  his  official  bond,  an  instruction 
to  find  for  plaintiff  in  a  specified  amount  held 
erroneous,  as  upon  the  weight  of  the  evidence. — 
Lane  v.  Delta  County  (Tex.  Civ.  App.)  806. 

•In  an  action  for  wrongful  discharge  of  em- 
ploye, certain  instruction  held  not  objectionable 
as  being  on  the  weight  of  the  evidence. — Wolf 
Cigar  Stores  Co.  v.  Kramer  (Tex.  Civ.  App.)  990. 

§§  7,  8.  —  Necessity    and    snbj«ct-ntat- 
ter. 

•That  there  is  countervailing  testimony  does 
not  defeat  a  party's  right  to  have  his  theory  as 
shown  by  the  testimony  properly  submitted  to 
the  jury.— King  v.  Wabash  R.   Co.  (^lo.)  (571. 

•The  fact  that  the  court  admitted  a  pleading 
In  another  case  as  admissible  to  fix  the  date  of 
an  accident  in  question  held  not  to  restrict  its 
power  or  duty  to  instruct  ns  to  its  admissibility 
for  other  purposes. — Kirkpatrick  v.  Metropolitan 
St.  Ry.  Co.  (Mo.)  682. 

•ilentioning  the  amount  sued  for  in  a  charge 
is  not  error,  except  when  done  in  conjunction 
with  a  charge  as  to  the  amount  of  the  verdict, 
and,  even  then,  it  is  not  ground  for  reversal,  un- 
less it  reasonably  appears  that  such  reference 
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influenced  the  jury  in  the  amount  retnmed. — El 
Paso  Electric  Ry.  Co.  v.  Kelly  (Tei.  Civ.  App.) 
416. 

Refusal  to  define  contributory  negligence  and 
apply  the  doctrine  to  the  facts  in  an  action  by 
a  passenger  for  personal  injuries  held  error. — 
Northern  Texas  Traction  Co.  v.  Moberly  (Tex. 
OiT.  App.)  483. 

♦An  instruction  defining  "reasonable  time" 
held  not  erroneous. — Houston  &  T.  C.  R.  Co. 
V.  Roberts  (Tex.  Civ.  App.)  082. 

S   9.    Form,     reqiiialtes,     and     snA- 

denoy. 

*An  instruction  on  the  weight  to  be  given  to 
the  testimony  of  witnesses  should  be  limited  to 
a  general  instruction  that  the  jury  should  con- 
sider any  interest  the  witneB-^es  have,  their  de- 
meanor on  the  stand,  etc.— Stetzler  v.  Metro- 
politan Street  Ry.  Co.  (Mo.)  66a 

♦An  instruction  on  the  weight  of  plaintiffs 
testimony  held  erroneous. — Stetzler  v.  Metro- 
politan Street  Ry.  Co.  (Mo.)  666. 

An  instruction  limiting  the  consideration  of  a 
pleading  in  another  case  admitted  to  make  in- 
telligible the  answer  therein  held  not  so  insuffi- 
cient as  to  constitute  error. — Kirkpatrick  v. 
Metropolitan  St.  By.  Co.  (Mo.)  682. 

♦An  instruction  keltf  not  objectionable  as 
placing  the  burden  of  proof  on  defendant. — 
Seligmann  v.  L.  Greif  &  Bro.  (Tex.  Civ.  App.) 
214. 

♦A  request  to  charge  requiring  the  jury  to 
find  the  facts  from  a  preponderance  of  the 
evidence  "to  their  satis&ction"  was  properly 
refused.— Seligmann  v.  L.  Oreif  &  Bro.  (Tex. 
Civ.  App.)  214. 

♦Argumentative  instructions  are  properly  rp- 
f used.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  HibbittB  (Tex.  Civ.  App.)  228. 

♦A  preponderance  of  evidence  being  sufficient 
to  justify  a  verdict,  an  instruction  should  not 
qualify  the  word  "preponderance"  by  the  word 
"fair."— Cowans  v.  Ft.  Worth  &  D.  O.  Ry.  O. 
(Tex.  Civ.  App.)  403. 

♦Charges  held  not  to  cast  burden  on  defendant 
in  a  personal  injury  case  to  show  that  its  motor- 
man  did  not  see  plaintiff's  peril.— El  Paso  Elec- 
tric Ry.  Co.  V.  Kelly  (Tex.  Civ.  App.)  415. 

♦The  issue  of  contributory  neglVgence  held  un- 
necessarily emphasized  by  submitting  it  in  two 
paragraphs  of  the  charge.— Malone  v.  Texas  &, 
P.  Ry.  (Jo.  (Tex.  CSv.  App.)  430. 

Refusal  to>  affirmatively  state  the  negative  side 
of  an  issue  in  an  action  for  injuries  to  a  passen- 
ger held  error.— Northern  Texas  Titiction  Co. 
V.  Moberly  (Tex.  Civ.  App.)  483. 

♦In  an  action  by  a  railroad  employ^  18  years 
of  age  for  personal  injuries  sustained  by  catch- 
ing his  hand  between  a  barrel  and  a  moving  car, 
an  instruction  as  to  the  duties  imposed  on  plain- 
tiff held  proper. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Johnson  (Tex.  Civ.  Am).)  486. 

♦In  an  action  for  wrongful  discharge  of  em- 
ploy6  requests  for  instructions  to  as  isolated 
facts  in  evidence  held  properly  refused. — Wolf 
Cigar  Stores  Co.  v.  Kramer  (Tex.  Civ.  App.) 

♦Additional  instruction  relating  to  matters  al- 
ready covered  by  other  instructions  held  objec- 
tionable only  where  the  repetition  gives  undue 
prominence  to  one  phase  of  the  case  and  is  prej- 
udicial.—Wolf  Cigar  Stores  Co.  v.  Kramer  (Tex. 
Civ.  App.)  990. 

♦In  an  action  on  an  express  contract,  an  in- 
.struction  that,  if  the  jury  found  for  defendant, 
tlieir  verdict  should  be  without  prejudice  to 
plaintiffs  right  t*  recover  on  quantum  meruit 


held  misleading.— Chanu>ion  t.  Johnson  County 
(Tex.  Civ.  App.)  1146. 

}  10.  —  AppUoablllty  to  pleadincs  »' 
evldeiioe. 

In  an  action  against  a  railroad  company  for 
diverting  the  water  of  a  stream,  thereby  over- 
flowing the  land  of  another,  a  charge  ^14  prop- 
erly refused  in  view  of  the  evidence.— St.  tionis, 
I.  M.  &  S,  Ry.  Co.  V.  Brooksber  (Ark.)  1169. 

It  is  proper  to  refuse  to  instruct  on  an  ab- 
stract proposition.— St.  louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Brooksher  (Ark.)  1169. 

♦An  instruction  in  an  action  for  injuries  to  a 
servant  held,  under  the  pleading,  properly  given^ 
—Louisville  Cooperage  Co.  v.  Farmer  (Ky.)  893: 

♦In  the  absence  of  evidence  of  contributory 
negligence,  in  an  action  for  injuries  to  a  passen- 
ger, an  instruction  that  she  could  not  recover  if 
she  was  negligent,  etc.,  held  erroneous. — Stetzler 
V.  Metropolitan  Street  Ry.  Co.  (Mo.)  66& 

It  is  error  to  instruct  as  to  matters  on  which 
there  is  no  evidence. — Wann  v.  Scullin  (Mo.) 
688. 

♦In  an  action  for  injuries  to  an  employ^,  a 
requested  instruction  ignoring  certain  proof  held 

groperly    refused. — Sailer    v.    Friedman    Bros, 
hoe  Co.  (Mo.  App.)  794. 

An  instruction  in  an  action  for  breach  of  a 
contract  held  properly  refused,  as  being  unsup- 
ported by  evidence. — Star  Bottling  C!o.  v.  (31eve- 
land  Faucet  Co.  (Mo.  App.)  802. 

♦In  an  action  by  a  broker  for  commissions  for 
selling  land,  certain  instructions  held  proper  as 
predicated  on  the  evidence. — Saclnnan  v.  Free- 
man (Mo.  App.)  818. 

♦In  an  action  for  the  destruction  of  plaintiffs 
house,  caused  by  the  overflow  of  water  from  a 
culvert  and  ditch  along  defendant's  track,  an 
iUHtmction  as  to  defendant's  liability  held  prop- 
erly refused,  as  ignoring  evidence. — Galveston, 
H.  ft  S.  A.  R.  Co.  V.  Riggs  (Tex.)  864. 

♦In  an  action  for  personal  injuries,  an  instruc- 
tion held  not  prejudicial  to  defendant  as  author- 
izing a  recovery  for  injuries  not  pleaded  or  prov- 
ed.—Dallas  Consol.  Eaectric  St.  Ry.  Co.  v.  Mot- 
wilier  (Tex.)  918. 

♦An  instruction  held  not  objectionable  as  on 
an  Issue  not  raised  by  the  evidence. — Seligmann 
V.  L.  Greif  ft  Bro.  (Tex.  Civ.  App.)  214. 

♦It  is  not  error  to  refuse  a  charge  predicated 
on  an  assumed  state  of  facts  not  shown  by  the 
testimony.— Texas  ft  N.  O.  R.  C!o.  v.  Parsons 
(Tex.  Civ.  App.)  240. 

♦Requested  charges  submitting  facts  not  sus- 
tained by  the  evidence  are  properly  refused. — 
Galveston,  H.  ft  N.  Ry.  Co.  v.  Cochran  (Tex. 
Civ.  App.)  261. 

♦It  is  not  error  to  refuse  instructions  em- 
bracing issues  not  raised  by  the  evidence. — 
Texas  Brewing  Co.  v.  Bisso  (Tex.  Civ.  App.) 
270. 

♦In  an  action  for  injuries  sustained  by  plain- 
tiff while  crossing  defendant's  track,  an  instruc- 
tion held  erroneous  in  ignoring  one  of  the  issues 
of  the  case.— Cowans  v.  Ft.  Worth  ft  D.  C.  By. 
Co.  (Tex.  Civ.  App.)  403. 

♦Where  there  was  no  evidence  that  a  fusible 
plug  in  a  locomotive  boiler  was  made  of  unsuit- 
able material,  it  was  error  to  submit  such  ques- 
tion to  the  jury  as  a  ground  for  recovery  for  in- 
juries to  a  fireman.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Garven  (Tex.  Civ.  App.)  426. 

In  an  action  for  injuries  to  plaintiff  while 
boarding  defendant's  car,  instructions  as  to  the 
effect  of  plaintiffs  negligence  held  subject  to 
criticism.— Malone  t.  Texas  ft  P.  By.  Co.  (7ex. 
Civ.  App.)  430. 
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*A  tequested  instraction  not  applicable  to  the 
evidence  is  properly  refused. — Gulf,  C.  &  S.  F. 
By.  C!o.  T.  Jackson  (Tex.  Civ.  App.)  478. 

*In  an  action  by  a  railroad  employ^  18  years 
of  age  for  injuries  sustained  by  catching  bis 
hand  between  a  barrel  and  a  moving  car,  an  in- 
struction regarding  the  railroad's  duties  to  the 
employe  heU  proper. — St  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Johnson  (Tex.  Civ.  App.) 
486. 

*In  an  action  by  a  railroad  employ^  18  years 
of  age  for  injuries  sustained  by  catching  his 
hand  between  a  barrel  and  a  moving  car,  a 
charge  authorizing  a  recovery  for  future  pain 
and  suffering  held  erroneous. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Johnson  (Tex.  Oiv. 
App.)  486. 

•An  issue  not  sustained  by  evidence  is  improp- 
erly submitted  to  a  jury. — Houston  &  T.  C.  R. 
Co.  V.  Roberts  (Tex.  Civ.  App.)  982. 

*An  instruction  on  a  subject  not  raised  Iw  the 
pleadings  or  evidence  is  propeHy  refused. — El 
Paso  Electric  By.  Co.  v.  Sierra  (Tex.  Civ.  App.) 
986. 

*In  an  action  for  injuries  to  an  employ^, 
caused  by  the  breaking  of  a  rubber  hose  he  was 
using,  an  Instruction  authorizing  a  verdict  for 
defendant  on  it  being  found  that  the  hose  was  a 
simple  appliance  had  properly  refused. — Hous- 
ton &  T.  0.  R.  Co.  V.  Patrick  (Tex.  Civ.  App.) 
1097. 

*In  an  action  for  injuries  to  an  employ^,  an 
instruction  held  properly  refused,  because  not 
warranted  by  the  evidence. — Houston  &  T.  G. 
H.  Co.  v.  Patrick  (Tex.  Civ.  App.)  1097. 

*In  an  action  on  a  bridge-building  contract, 
an  instruction  that  plaintiff  could  not  recover 
unless  he  rebuilt  the  bridge  substantially  in 
as  good  order  as  the  original  bridge  was  im- 
mediately before  it  was  washed  out  held  error 
as  not  within  the  issues  or  evidence. — Champion 
V.  Johnson  (bounty  (Tex.  Civ.  .-Vpp.)  1146. 

{11.   Requests  or  prayers. 

An  .instruction  in  a  personal  injury  action 
held  sufficient,  in  the  absence  of  a  request  to 
make  it  more  explicit.— Hufford  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1062. 

•The  issue  of  contributory  negligence  being 
covered  by  the  instructions  given,  further  re- 
quested charges  held  properly  refused. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Hibbitts 
(Tex.  Civ.  App.)  228. 

•It  is  not  error  to  refuse  a  request  to  charge, 
the  substance  of  which  is  given  in  the  court's 
general  charge. — City  of  San  Antonio  v.  Wilden- 
stein  (Tex.  Civ.  App.)  231. 

•It  is  not  error  to  refuse  requested  charges 
embodying  abstract  definitions  of  rules  of  law, 
■where  the  court  correctly  presents  the  issues  to 
the  jury  in  its  general  charge. — Texas  &  N.  O. 
R.  Co.  V.  Pai-sons  (Tex.  Civ.  App.)  240. 

•In  an  action  against  a  railroad  company 
for  injuries  resulting  from  the  act  of  an  em- 
ploy6.  the  refusal  to  give  a  charge  held  not 
erroneous  in  view  of  the  charge  given  and  the 
evidence. — Texas  &  N.  O.  R.  Co.  v.  Parsons 
(Tex.  Civ.  App.)  240. 

•It  is  not  error  to  refuse  a  special  charge  on 
an  issue  covered  by  the  charge  given. — Western 
Union  Telegraph  0>,  v.  Johnsey  (Tex.  Civ. 
App.)  251. 

•In  an  action  for  damages  by  the  nondelivery 
of  a  telegram,  a  request  to  charge  on  the  bur- 
den of  proof  held  covered  by  the  charge  of  the 
court. — ^Postal  Telegraph-Cable  Co.  v.  Sunset 
Const.  Co.  (Tex.  Civ.  App.)  265. 

Fact  that  a  modified  requested  instruction  is 
given  as  one  requested  is  not  material   if  the 


instruction  is  otherwise  unobjectionable. — St. 
I>ouis  Southwestern  Ry.  (3o.  of  Texas  v.  Shipp 
(Tex.  Civ.  App.)  286. 

•It  is  not  error  to  refuse  to  give  a  special 
charge  included  in  the  main  charge.— El  Paso 
Electric  Ry.  Co.  v.  Bolgiano  (Tex.  Civ.  App.) 

In  an  action  against  a  carrier  to  recover  for 
personal  injuries  to  a  passenger,  a  refusal  to 
give  an  instruction  submitting  defendant's  theory 
of  the  case  and  grouping  the  facts  on  which  it 
might  be  based  held  error. — El  Paso  Electric  By. 
Co.  v.  Bolgiano  (Tex.  Civ.  App.)  388. 

•In  an  action  for  injuries  to  a  passenger,  a  re- 
quest to  charge  held  covered  by  an  instruction 
given.— Galveston.  H.  &  S.  A.  By.  Co.  v.  Berry 
(Tex.  Civ.  App.)  398. 

•Where  a  party  claims  an  omission  in  the 
court's  charge,  he  should  supply  the  omission  by 
requesting  a  special  charge.— El  Paso  Electric 
By.  Co.  V.  Kelly  (Tex.  Civ.  App.)  416. 

•Where  plaintiff's  right  to  recover  was  re- 
stricted by  the  general  charge  \o  defendant's 
negligence  in  the  operation  of  an  engine,  the 
court  did  not  err  in  refusing  to  charge  that 
plaintiff  could  not  recover  because  of  the  dan^r- 
ous  proximity  of  a  post  to  the  tra<*.— Ounning- 
ham  V.  Neal  (Tex.  Civ.  App.)  455. 

•A  requested  instruction  covered  by  the  main 
charge  given  is  not  error. —  Gulf,  O.  &  8.  F.  By. 
Co.  v.  Jackson  (Tex.  Civ.  App.)  47& 

•The  giving  of  an  affirmative  charge  on  the 
opposite  side  of  the  issue  held  not  to  impair  de- 
fendant's right  to  a  requested  charge,  even 
though  the  charge  given  would  have  been  suffi- 
cient in  the  absence  of  a  request. — Northern 
Texas  Traction  Co.  v.  Moberly  (Tex.  Civ.  App.) 
483. 

•It  is  not  error  to  refuse  a  requested  charge, 
where  the  principle  of  law  enunciated  therein 
is  recognized  by  the  court  in  its  general  charge. 
— McCormick  v.  Kampmann  (Tex.  Civ.  App.) 
492. 

•The  refusal  of  an  instmction  covered  by  an- 
other instruction  is  not  error.— Consolidated 
Kansas  City  Smelting  &  Refining  Co.  v.  Gon- 
zales (Tex.  Civ.  App.)  946;  El  Paso  Electric 
Ry.  Co.  V.  Sierra  (Tex.  Civ.  App.)  986;  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Dawson 
Bros.  (Tex.  Civ.  App.)  1110. 

•In  a  personal  injury  action,  the  refusal  to 
give  a  charge  held  not  erroneous  in  view  of  the 
charge  given. — Louisiana  &  T.  Lumber  Co.  v. 
Brown  (Tex.  Civ.  App.)  950. 

•In  action  for  wrongful  discharge  of  employ^, 
requested   instruction   relating  to   subject   auffi- 
ci«ntly  covered  by  instruction  given  held  prop- 
erly refused.— Wolf  Cigar  Stores  Co.  v.  Kramer  , 
(Tex.  Oiv.  App.)  990. 

•In  an  action  for  wrongful  discharge  of  em- 
ployg,  certain  instruction  held  not  objectionable 
as  being  covei-ed  by  the  main  charge. — Wolf 
Cigar  Stores  Co.  v.  Kramer  (Tex.  Civ.  App.) 
990. 

•In  an  action  for  injuries  to  an  employ^,  the 
refusal  to  give  an  instruction  held  not  erro- 
neous, in  view  of  the  charge  given. — Houston  & 
T.  C.  R.  Co.  v.  Patrick  (Te.-c.  Civ.  App.)  1097. 

•A  charge  correct  so  far  as  it  goes  is  not 
ground  for  reversal  because  not  as  full  as  a 
party  is  entitled  to  have  it,  but  the  party  should 
request  a  special  charge  supplying  the'omission. 
— Jlissouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mc- 
Duffey  (Tex.  Civ.  App.)  1104. 

f  12.  —  Oonatruction  and  operatlom. 

♦An  instruction  on  the  degree  of  care  required 
of  a  carrier  of  passengers,  erroneous  in  view  of 
the  pleadings,  held  not  cured  by  another  instruc- 


•Point  annotated.   See  ayllaliiia. 
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tion.— Kirkpatriri  v.  Motropolitan  St.  Ry.  Co. 
(Mo.)  682. 

An  instruction  in  an  action  for  breach  of  a 
contract  to  deliver  carbonic  acid  gas  held  not 
erroneous  as  assuming  that  a  delivery  was  made 
under  a  contract  for  larger  delivery. — Star  Bot- 
tling Co.  T.  Cleveland  Faucet  Co.  (Mo.  App.) 
802. 

•In  a  personal  injury  action,  the  charge  held 
not  open  to  the  objection  that  it  did  not  sub- 
mit the  question  of  plaintiff's  freedom  from 
contributory  negligence. — Galveston,  H.  &  N. 
Ry.  Co.  v.  CJochran  (Tex.  Civ.  App.)  261. 

*The  charge  of  the  court  must  be  construed 
as  a  whole.— Galveston,  H.  &  X.  Ry.  Co.  v. 
Cochran  (Tex.  Civ.  App.)  261. 

*In  a  p|ersonal  injury  action,  an  instruction 
referring  in  the  plural,  instead  of  the  singular, 
to  the  person  In  charge  of  the  engine  causing 
the  injury  complained  of,  held  not  erroneous. — 
Galveston,  H.  &  N.  Ry.  Co.  v.  Cochran  (Tex. 
Civ.  App.)  261. 

In  an  action  for  injury  to  a  brakeman  coup- 
ling cars,  the  court's  failure  to  submit  in  the 
general  charge  the  question  of  the  brakeman' s 
negligence  in  violatmg  defendant's  rules  held 
not  error. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Shipp  (Tex.  Civ.  App.)  286. 

•Failure  of  the  court  to  incorporate  a  certain 
statement  in  one  paragraph  of  its  charge  held 
not  prejudicial  error. — El  Paso  Electric  Ry.  C!o. 
v.  Kelly  (Tex.  Civ.  App.)  415. 

*An  instruction,  if  error  in  assuming  facts 
to  be  proven,  held  harmless  in  view  of  other 
charges  given.— Missouri.  K.  &  T.  Ry.  Co.  of 
Texas  v.  Dawson  Bros.  (Tex.  Civ.  App.)  1110. 

S13.   Verdlot. 

*In  an  action  in  which  a  counterclaim  was  in- 
terpo.sed.  the  verdict  held  sufficient  as  against 
the  objection  that  it  failed  to  make  separate 
findings  on  the  petition  and  counterclaim. — 
r^uderdale  Vj  King  (Mo.  App.)  852. 

{14.   Trial  by  court. 

In  an  action  for  breaA  of  a  cropping  contract, 
in  the  absence  of  evidence  as  to  what  plaintiff 
would  have  received  from  poultry,  eggs,  etc.,  it 
was  error  for  the  court  to  find  that  the  amount 
wliidi  plaintiff  would  have  received  therefrom 
would  more  than  compensate  him  for  keeping 
his  brothers. — Somers  v.  Musolf  (Ark.)   11(3. 

TRIAL  AMENDMENT. 

Sec  "Pleading,"  f  5. 

TROVER  AND  CONVERSION. 

Conversion  by  assignee  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors," 
§  2. 

Harmless  error  in  rulings  in  action  for  conver- 
sion, see  "Appeal  and  Error,"  {  10. 

{    1.    Actions. 

In  an  action  for  the  value  of  ore  i$hipped  by 
plaintiff  to  defendant  and  converted  by  the  lat- 
ter, certain  evidence  held  admissible. — Consoli- 
dated Kansas  City  Smelting  &  Refining  Co.  v. 
Gonzales  (Tex.  Civ.  App.)  946. 

TRUSTEE  PROCESS. 

See  "Garnishment." 


TRUSTS. 

CJonibiuations   to   monopolize   trade,    see 
nopolies." 


"Mo- 


Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

i    1.    Management  and  diepoaal  of  trvet 
property. 

*Ortain  facts  held  not  to  authorize  the  coatt 
to  direct  a  sale  of  trust  property.— Kennedy  v. 
Pearson  (Tex.  Civ.  App.)  280. 

•Equity  Aeld  authorized  in  the  exercise  of  its 
inherent  powers  to  order  the  sale  of  trust 
property  to  preserve  the  trust  fund  or  to  pre- 
vent failure  of  the  purpose  of  the  trust. — Ken- 
nedy V.  Pearson  (Tex.  Civ.  App.)  280. 

A  will  creating  a  testamentary  trust  held  not 
to  confer  on  the  trustees  the  power  to  sell  the 
trust  property.— Kennedy  v.  Pearson  (Tex.  Civ. 
App.)  280. 

The  lanjruage  of  a  will'  giving  authority  to 
trustees  will  be  strictly  construed  so  as  to  keep 
the  powers  to  be  exercised  clearly  within  the 
limits  intended  to  be  prescribed.— Kennedy  t. 
Pearson  (Tex.  Civ.  App.)  280. 

The  right  given  to  trustees  under  a  will  to 
control  and  manage  property  for  a  limited  time 
does  not  carry  with  it  the  power  of  alienation. 
— Kennedy  v.  Pearson  (Tex.  Civ.  App.)  280. 

i   2.    Aoconntlng    and    oompenaatlon    oC 
tmstee. 

It  is  incumbent  on  a  trustee  to  keep  an  ac- 
cnrate  account  of  his  doings  as  such,  and, 
where  he  fails  to  do  so,  and  there  is  doubt  as 
to  how  his  accounts  with  the  trust  estate  really 
stand,  he  can  obtain  no  relief  against  the  ces- 
tuis  que  trust.- Potter  v.  Porter  (Ky.)  344. 

•Persona  claiming  a  cestui  que  tmst's  inter- 
est held  not  required  to  show  that  the  deceased 
trustee  invested  the  trust  fund  in  land ;  it  being 
presumed,  in  the  circumstances,  that  the  fund 
was  so  invested. — ^Aldridge  v.  Aldridge  (Ky.) 
873. 


TURNPIKES  AND  TOLL  ROADS. 

Transfer  as  between  dockets  of  action  to  re- 
cover excessive  tolls,  see  "Trial,"  {  1. 

§    1.    Eatabllshment,     oonatmetlon,     and 
maintenance. 

An  act  held  in  effect  an  amendment  of  a  prior 
act  creating  a  turnpike  corporation  and  the  lim- 
it prescribed  by  the  earlier  act  for  the  corporate 
life  of  the  company  controls. — Montgomery 
County  v.  Clarksvifle  &  B.  Turnpike  Co.  (Tenn.) 
1152. 

The  difference  between  a  turnpike  and  a  com- 
mon highway  stated. — Montgomery  0>unty  t. 
Clarksville  &  R.  Turnpike  CV>.  (Tenn.)  1152.      . 

A  county  may  maintain  a  suit  to  restrain 
collection  of  tolls  on  a  turnpike  including;  a 
bridge  after  the  right  to  exact  tolls  has  expired 
by  the  limitation  of  the  life  of  the  company 
organized  to  construct  the  turnpike  with  the 
right  to  exact  tolls.— Montgomery  (bounty  v. 
Clarksville  &  R.  Turnpike  Co.  (Tenn.)  llo2. 

The  right  of  a  turnpike  company  to  exact 
tolls  on  a  turnpike  including  a  bridge  held  to 
terminate  on  the  company  ceasing  to  exist  as  « 
corporation.— Montgomery  County  v.  Clarksville 
&  R.  Turnpike  C!o.  (Tenn.)  1152. 

I    2.    Reanlation  and  nae  for  traveL 

•Under  Ky.  St.  1903.  §  4724.  regulating  toUs 
for  hackney  coaches  and  stage  coaches,  keld, 
that  vehicles  used  for  carrying  passengers,  ex- 
press matter,  and  mails  were  stage  coaches. — 
Burton  v.  Monticello  &  Burnside  Turnpike  Co. 
(Ky.)  31fl. 


*  Point  annotated.    See  syllaliiu. 
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UNDUE  INFLUENCE. 

In  procuring  execution  of  deed,  see  "Deeds," 

UNITED  STATES. 

Courts,     8©e     **Court8,"     §    6;      ''Removal     of 

C&QS68  ** 

Public  landa,  see  "Public  Lands,"  i  2. 

UNLAWFUL  DETAINER. 

Gonformitr  of  judgment  to  pleading,  see  "Plead- 
ing," S  1.  ^        ^  _, 

Revle-w  in  action  for  as  dependent  on  record  on 
appeal  or  writ  of  error,  see  "Appeal  and  Elr- 
ror,"  18. 

To  recover  poRseswion  of  demised  premises,  see 
"Landlord  and  Tenant,"  {  6. 

USAGES. 

See  "Customs  and  Usages." 

USURY. 

i    1.    ITawloiia    eontrmet*    and    tr ansae* 
ti«n«. 

*A  note  held  not  usurious. — Carney  v.  Mat- 
thewson  (Arl{.)  1024. 

•Under  Rev.  St.  1890,  g  8710  (Ann.  St.  1906, 
p.  2078),  providing  tliat  proof  that  a  person 
claiming  a  lien  on  personal  property  lias  re- 
ceived usurious  interest  on  the  mdebtedness  will 
render  the  lien  illegal,  an  assignment  which  is 
in  the  nature  of  a  chattel  mortgage  made  to  se- 
cure usurious  interest  is  invalid. — Henderson  v. 
Tolman  (Mo.  App.)  76. 

VACATION. 

Of  execution,  see  "E&cecution,"  {  1. 

Of  sale  on  execntion,  see  "Execution,"  §  2. 

VALUE. 

Limits  of  jurisdiction,  see  "Appeal  and  Error," 
13. 

VARIANCE. 

}k>tween  pleading  and  proof  in  civil  actions,  see 
"Pleading,"  i  6. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
»8. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Parchase  of  realty  pendente  lite,  si-e  "Lis  Pen- 
dens." 

Purcbasers  at  tax  sale,  see  "Taxation,"  {  5. 

Retention  of  possession  by  vendor,  see  "Ad- 
verse Possession,"  §  1. 

S   1.    Keqnlsitea  and  Talldity  of  oontraot. 

A  vendee  of  land  held  entitled  to  rescind  a 
contract  for  the  purchase  thereof,  on  the  ground 
that  the  minds  of  the  parties  had  not  met. — Bai- 
ley v.  Roberts  (Ky.)  003. 

{  S.     Modlfloatlon   or  reseisslon  of  oon- 
traet. 

A  vendee  of  land  held  entitled  to  rescind  a 
contract  for  the  purchase  thereof  on  the  ground 
that  the  minds  of  the  parties  had  not  met. — 
Railey  v.  Roberts  (Ky.)  d03. 


I   3.    P«rforBuino«  of  eontraet. 

Where  plaintiff  agreed  to  convey  to  defend- 
ant's grantor  her  interest  in  an  estate,  and  a 
part  thereof  was  afterwards  taken  for  debts 
of  the  estate,  defendant  held  under  the  circum- 
stances entitled  to  a  rebate  for  the  land  so  tak- 
en.—Freeman  v  Bow  (Ky.)  877. 

*The  principle  stated  governing  the  relief 
awarded  a  purchaser  of  land  in'  gross  where 
there  is  a  surplus  or  deficit  in  the  quantity  pur- 
chased.—Freeman  V.  Bow  (Ky.)  877. 

S  4.    Bljglits    and    UablUtles    of    parties. 

*A  finding  that  a  purchaser  of  real  estate  had 
actual  notice  of  a  prior  sale  of  the  trees  on  the 
premises  Iteld  warranted. — Asher  v.  Ford  Lum- 
ber &  Mfg.  Co.  (Ky.)  809. 

*A  purchaser  of  real  estate  held  not  a  pur- 
chaser without  notice. — Turner  v.  Bdmonston 
(Mo.)  33. 

•A  purchaser  of  real  estate  pending  a  rehear- 
ing in  the  Supreme  Court  of  a  cause  affecting 
the  same  held  not  an  innocent  purchaser  with- 
out notice.— Turner  v.  E^lmonston  (Mo.)  33. 

Under  Rev.  St.  1899,  |  924  (Ann.  St.  1906, 
p.  846),  the  recording  of  a  deed  held  to  impart 
notice  of  the  contents  thereof  to  a  purchaser 
and  her  husband,  acting  together  in  construct- 
ing a  dwelling  on  the  premises. — Semple  v. 
Schwars  (Mo.  App.)  633;  Wood  v.  Same  (Mo. 
App.)  038. 

*In  an  action  to  try  title  to  land,  where  de- 
fendants claimed  title  to  the  land  on  the  ground 
that  the  person  through  whom  they  claimed  was 
a  Ixma  fide  purchaser  for  value,  the  evidence, 
held  to  show  that  the  consideration  recited  in 
the  deed  to  him  was  the  true  consideration,  and 
that  the  purchase  price  was  paid  by  him  in  cash 
to  his  grantor.— Eastham  v.  Hunter  (Tex.  Civ. 
App.)  &J. 

*In  an  action  to  try  title  to  land,  the  evidence 
held  to  warrant  a  finding  that  the  person 
through  whom  defendants  claimed  title  took  the 
land  with  knowledge  that  his  grantor  did  not 
pay  a  present  consideration  therefor,  and  with 
knowledge  of  the  defect  in  his  grantor's  title. 
—Eastham  v.  Hunter  (Tex.  Civ.  App.)  237. 

i   6.     Remedies   of  pnrcbaaer. 

In  an  action  by  a  vendee  to  recover  damages 
for  shortage  in  the  land  sold,  plaintiff  held  en- 
titled under  the  prayer  for  relief  to  rescind  the 
contract.— Railey  v.  Roberts  (Ky.)  003. 


VENUL 

Proof  of,   in  criminal  prosecution,  see  "Crim- 
inal law,"  i  16. 

Of  particular  actioni  or  proceeding*. 
.Against  C(»'poration,  see  "Corporations,"  i  6. 
Criminal  prosecutions,  see  "Criminal  Law,    %  3. 
For  libel,  see  "Libel  and  Slander,"  i  3. 

{   1.    Natnre  or  snbjeet  of  action, 

*An  action  against  two  persons  jointly  liable 
for  a  trespass  to  the  person  may  be  filed 
against  both  in  the  county  of  the  residence  of 
either.— Texas  &  N.  O.  R.  C!o.  v.  Parsons  (Tex. 
Civ.  App.)  240. 

tTnder  Rev.  St.  1895,  art.  1194,  {  7,  an  action 
to  recover  the  proceeds  of  goods  fraudulently 
obtained  held  properly  brought  in  the  county 
in  wliich  the  fraud  was  perpetrated. — Galveston 
Shoe  &  Hat  Co.  v.  Rowe  (Tex.  Civ.  App.)  1101. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 
In  civil  actions,  see  "Trial,"  I  18. 


*Point  annotated.   See  syllalnw. 


Digitized  by 


Google 


1306 


100  SOUTHWESTERN  REPORTBJR. 


Necessi^  of  conformity  of  Judgment,  see  "Judg- 
ment," i  1. 

Operation  and  effect  as  curing  defects  in  plead- 
ing, see  "Pleading,"  (  7. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  16. 

Setting  aside,  see  "New  Trial,"  §  1. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  S  4- 

VILLAGES. 

See  "Municipal  C!orporations." 

VOIR  DIRL 

See  "Jury,"  {  2. 

VOTERS. 

See  "Ejections." 

WAGERS. 

See  "Gaming,"  |  1. 

WAIVER. 

See  "Estoppel." 

Of  obfeetUm*  to  particular  aet$,  instrument*, 
or  tiroceedingt. 
See   "Appearance";   "Pleading,"   i  7. 
ESrror  waived  in  appellate  court,  see   "Appeal 

and  Error,"  t  21. 

Of  right*  or  rerMiiet. 

Defect  of  parties,  see  "Parties/*  {  2. 

Exemption  of  homestead,  see  "Homestead,"  {  4. 

Forfeiture  of  insurance,  see  "Insurance,"  S8 
5,  7. 

Right  to  appeal,  see  "Appeal  and  Error,"  {  4. 

Right  to  preliminary  examination,  see  "Crim- 
inal Law,"  f  6. 

Right  to  recover  damages  for  breadi  of  conttact 
of  sale,  see  "Sales,'^  {  3. 

WARDS. 

See  "Guardian  and  Ward." 

WARRANT. 

Arrest  without  warrant,  see  "Arrest/'  S  1. 
County  warrants,  see  "Counties,"  {  S. 
Search  warrant,  see  "Searches  and  Seizures." 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  §S  6,  8. 

WATERS  AND  WATER  COURSES. 

Applicability  of  instructions  to  case  in  action 
for  injuries  from  overflow,  see  "Trial,"  {  10. 

As  boundary,  see  "Boundaries,"  J  2. 

Character  of  water  company,  see  "Corpora- 
tions," \  6. 

Construction  of  release  for  damages  caused  by 
overflow,   see   "Release,"   {  2. 

Municipal  water  supply,  see  "Municipal  Cor- 
porations," {  5. 

!    1.    ArtMolal     ponda,    reservolTS,     and 
channels,  daats,  and  Sowace* 

Facts  held  to  warrant  a  finding  that  a  rail- 
road company  was  liable  for  injuries  to  land 


caused  by  a  diversion  of  a  stream.— St.  Louis. 
I.  M.  &  S.  Ry.  Co.  v.  Brooksher  (Ark.)  116d. 

In  an  action  against  a  railroad  company  for 
damages  resulting  from  the  backing  up  of  sur- 
face water,  owing  to  the  improper  constmctioa 
of  an  embankment,  evidence  held  improperly 
admitted.— San  Antonio  4c  A.  P.  Ry.  CSo.  ▼. 
Kiersey  (Tex.)  862. 

{    2.    Pnbllo  water  anpply. 

In  an  action  by  a  water  company  for  rent 
from  land  supplied  with  water,  held  proper  for 
the  court  to  submit  defendant's  right  to  coun- 
terclaim for  damages  to  his  crop  caused  by 
plaintiff's  lack  of  care  in  furnishing  water. — 
Colorado  Canal  Co.  v.  McFarland  &  Sooth- 
well  (Tex.  Civ.  App.)  435. 

An  irrigation  company  furnishing  water  from 
streams  made  public  property  by  Rev.  St.  1895, 
art.  3115,  held  to  be  a  quasi  public  corporation, 
and  unable  to  limit  its  liability  by  unreason- 
able contracts.— Colorado  Canal  Co.  v.  McFar- 
Und  &  Southwell  (Tex.  Civ.  App.)  436. 

In  an  action  by  a  water  company  for  water 
rents,  whether  the  contract  with  the  consumer 
was  unreasonable  held  to  be  a  question  for  the 
jury.— Colorado  Canal  Co.  v.  McFarland  h 
Southwell  (Tex.  Civ.  App.)  436. 

WAYS. 

Private  rights  of  way,  see  "ESasements." 
Public  ways,  see  "Highways" ;  "Municipal  Cor- 
porations,'* H  8,  9. 

WEAPONS. 

Sufficiency  of  indictment  for  willfully  pointing 
deadly  weapon  at  another,  see  "Indictment 
and  Information,"  %  4. 

Use  of,  in  commission  of  assault,  see  "Assault 
and  Battery,"  |  1. 

*One  charged  with  carrying  a  concealed 
weapon  held  to  establish  his  right  to  carrya 
weapon  as  authorized  by  Rev.  St.  18d9,  S  1863 
(Ann.  St  1906,  p.  1285).— State  v.  Dees  (Mo. 
App.)  800. 

*A  threat  within  Rev.  St.  1899,  {  1863  (Ann. 
St.  1906,  p.  1286),  relating  to  defense  on  trial 
for  carrying  concealed  weapons,  defined. — State 
V.  Dees  (Mo.  App.)  800. 


WELLS. 


Oil  or  gas  wdls,  see 
1.2. 


"Mines  and  Minerals,"  H 


WILLS. 


Executors 


See    "Descent   and   Distribution" 
and  Administrators." 

Constructiwi    and     execution     of     trusts,     see 
"Trusts." 

Courts  of  probate,  see  "Courts,"  {  4. 

Renunciation  by  devisee  as  voluntary  convey- 
ance, see  "Fraudulent  Conveyances,^'  {  1. 

(    1.    Oonstmotlon. 

*WilI  construed,  and  held  to  give  the  benefici- 
ary an  estate  in  fee  under  Ky.  St.  lOaS,  {  2342. 
— Alslp  V.  Morgan  (Kj.)  312. 

A  will  held  to  show  an  intent  to  confer  on  the 
testator's  wife  a  power  to  sell  as  executrix,  and 
not  as  a  donee  of  a  special  power.— Harding's 
Adm'r  v.  Weisiger  (Ky.)  800. 

The  power  to  sell  and  dispose  of  a  devise 
held  not  to  enlarge  a  life  estate  to  a  fee.— Tis- 
dale  V.  Prather  (5lo.)  41. 
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A  certain  j^roviaion  of  a  will  .held  not  to  re- 
strict or  limit  a  power  of  disposal  previously 
given.— Tisdale  v.  Prather  (Mo.)  41. 

*A  certain  provision  of  a  will  held  to  convey 
a  fee.— Tisdale  v.  Prather  (Mo.)  41. 

A  devise  of  land,  with  power  to  sell  and  dis- 
pose of  the  same  as  the  devisee 'might  think 
best,  held  to  authorize  a  mortgage  of  the  prop- 
erty.—Tisdale  V.  Prather  (Mo.)  41. 

•Under  Rev.  St.  1899,  «  4050  (Ann.  St.  1006, 
p.  2518),  the  intent  of  a  testator  held  to  govern, 
and  in  determining*  such  intent  every  part  of 
the  will  Should  be  considered.— Tisdale  v.  Prath- 
er (Mo.)  41. 

*Tbe  intention  of  testator  by  a  devise  to  a 
brother  and  sister  by  name,  "or  their  heirs,"  held 
to  show  an  intention  to  deal  with  the  heirs 
of  his  brothers  and  sisters  as  a  class,  and  not 
as  individuals,  so  that  their  heirs  take  per 
stirpes,  and  not  per  capita. — Dunihue  v.  Hurd 
(Tex.  Civ.  App.)  1146. 

•Where  a  will  does  not  define  whom  testator 
intended  to  designate  by  the  term  "heirs,"  the 
statnte  of  descent  and  distribution  may  be  re- 
sorted to  in  determining  who  were  the  heirs  of 
the  persons  named  in  the  will,  but  how  tbe 
heirs  when  ascertained  should  take  must  be  de- 
termined from  the  will  itself,  if  possible. — Duni- 
hue V.  Hurd  (Tex.  Civ.  App.)  1146. 

{   2.    Hlghta   and  liaMUtles   of  derlaees 
and  lesatees. 

*The  rule  relating  to  a  renunciation  by  a  de- 
visee held  to  apply  where  the  devisee  renounced 
on  the  day  the  will  was  admitted  to  probate. — 
Bradford  v.  Calhoun  (Tenn.)  602. 

WITNESSES. 

See  "Evidence." 

Absence  as  ground  for  continuance,  see  "Crim- 
inal   Law,^'  J   17. 

Experts,  see  "Evidence,"  {  10. 

Indorsement  of  names  of  witnesses  on  indict- 
ment, see  "Indictment  and  Information,"  {  2. 

Opinions,  see  "EJvidence,"  §  10. 

Taldng  case  or  question  from  jury  on  ground 
of  faicredibility  of  testimony,  see  "Trial,"  {  6. 

Testimmiy  of  accomplices,  see  "Criminal  Law," 
I  14. 

{1.     Attendaaoe,    prodnotlon    of    doev- 
meata,  and  oompeBsation. 

•Witnesses  held  under  Ann.  St.  1906,  j  8259, 
entitled  to  mileage  by  railroad  from  their  resi- 
dence to  place  of  trial,  though  the  distance  by 
wagon  road  was  shorter. — Ferguson  &  McDar- 
is  Lumber  Co.  v.  John  Tiede  &  (3o.  (Mo.  App.) 
850. 

I   S.    Compatenoy. 

Members  of  an  assessment  board  are  com- 
petent witnesses  in  a  direct  attack  on  the  as- 
sessment in  a  court  of  equity.— Kirst  v.  Street 
Improvement  Dist.  No.  120  (Ark.)  526. 

•In  an  action  on  a  mutual  benefit  certificate, 
evidence  of  the  insured's  wife,  the  beneficiary, 
on  matters  of  fact  that  came  to  her  knowledge 
outside  of  and  in  spite  of  the  marital  relations 
held  admissible. — Bankers'  Fraternal  Union  v. 
Donahue  (Ky.)  878. 

•Rev.  St.  1899,  {  4659,  subd.  6  (Ann.  St. 
1906,  p.  2540),  held  not  to  exclude  testimony 
of  a  surgeon  as  to  a  statement  by  a  patient, 
when  the  information  was  not  necessary  for 
treatment. — Green  v.  Terminal  R.  Ass'n  of  St. 
Louis   (Mo.)   715. 

•In  an  action  on  a  note  by  the  heirs  of  the 
payee,  the  defendant  could  not  testify,  as  to 
payments  made  to  the  deceased. — Jennings  v. 
Roberts  (Mo.  App.)  84. 


In  a  prosecution  for  rape,  certain  evidence 
held  admissible  to  test  the  competency  of  the 
mother  of  prosecutrix  though  inadmissible  to  dis- 
credit prosecutrix  as  witness.— Battles  v.  State 
(Tex.  Or.  App.)  195. 

•In  an  action  for  injuries  to  a  brakeman  by 
the  breaking  of  a  defective  clevis  on  a  brake 
chain,  testimony  of  a  former  car  inspector  of  de- 
fendant who  had  done  tiiat  work  for  25  years 
as  to  the  usual  and  proper  manner  of  inspecting 
cars  on  defendant's  road  held  admissible. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Blachley 
(Tex.  Civ.  App.)  995. 

S    S.    EzaiiiiBBtlon. 

•It  lies  in  the  discretion  of  the  trial  court 
to  permit  a  party  to  ask  his  own  witness  lead- 
ing questions. — Plumlee  v.  St.  Lonis  South- 
western R.  Co.  (Ark.)  515. 

•Plaintiff  in  testifying  respecting  damages 
sued  for  held  not  entitled  to  use  a  copy  of  lists 
made  by  those  who  appraised  the  damaged  ar- 
ticles.—Eberson  V.  Continental  Inv.  Co.  (Mo. 
App.)  62. 

•Plaintiff  held  not  entitled  to  identify  by  his 
own  testimony  a  list  as  an  accurate  statement 
of  the  goods,  for  damage  to  which  he  sued,  nor 
testify  that  the  amount  of  damage  set  opposite 
each  Item  was  correct. — El>er8on  v.  (Continental 
Inv.  Co.  (Mo.  App.)  62. 

•It  is  immaterial  to  a  witness'  right  to  use 
a  document  to  refresh  his  recollection  whether 
it  was  made  under  his  supervision  or  in  his 
presence.  The  essential  fact  is  that,  after  look- 
ing at  it,  be  has  a  present  memory  of  the  facts.— 
Eberson  v.  Continental  Inv.  Ck>.  (Mo.  App.)  62. 

•Rule  when  a  witness  may  use  a  memorandum 
to  refresh  his  memory  stated.— Eberson  v.  Con- 
tinental Inv.  Co.  (Mo.  App.)  62. 

•Certain  cross-examination  of  accused's  wit- 
nesses in  a  prosecution  for  violating  the  local 
option  law  held  irrelevant  and  immaterial.— 
Ross  V.  State  (Tex.  Ct.  App.)  152. 

Certain  cross-examination  of  accused's  wit- 
nesses in  a  prosecution  for  violating  ttie  local 
option  law  held  irrelevant  and  immaterial. — 
Ross  V.  State  (Tex.  Cr.  App.)  153. 

•Where  a  prosecutrix  in  a  rape  case  was 
relnctant  to  testify,  it  was  permissible  to  ask 
her  leading  questions.— Roberson  v.  State  (Tex. 
Cr.  App.)  100. 

•On  a  trial  for  violating  the  local  option  law, 
accused  held  not  prejudiced  by  the  court  per- 
mitting a  witness  to  refresh  his  memory  by  ex- 
amining a  statement  made  by  him  before  the 
fraud  jury. — Wagner  v.  State  (Tex.  Cr.  App.) 
69. 

Leadinf  and  suggestive  questions  referring 
to  the  identification  of  the  assaulted  party, 
whose  name  was  not  proved,  should  be  ex- 
cluded.—Brown  V.  State  (Tex.  Cr.  App.)  188. 

•The  court  properly  refused  to  permit  defend- 
ant to  ask  plaintiff  on  cross-examination  wheth- 
er, since  he  had  lived  in  the  neighborhood,  he 
had  not  continually  had  trouble  and  lawsuits 
with  bis  neighbors.— Taylor  v.  AIcFatter  (Tex. 
Civ.  App.)  395. 

•It  was  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  require  plaintiff,  on  cross- 
examination,  to  answer  whether  be  did  not  feel 
unkindly  toward  defendant,  and  had  not  made 
a  complaint  against  him  for  felony  since  be 
bought  the  land  in  controven^  from  the  state. 
—Taylor  v.  McPatter  (Tex.  Civ.  App.)  395. 

In  proceedings  by  a  railroad  to  condemn 
land,  certain  evidence  as  to  value  held  admis- 
sible.- Hengy  v.  Missouri.  K.  &  T.'Ry.  (3o.  of 
Texas  (Tex.  Civ.  App.)  402. 
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*A  question,  though  susceptible  of  an  answer 
of  "Yes"  or  "No,"  held  not  to  suggest  the  an- 
swer, and  not  objectionable  as  leading. — Cun- 
ningham V.  Neal  (Tex.  Civ.  App.)  455. 

S   4.    OredlbiUty,    impeaohment,    contra- 
diction,  and  eorroboratloii. 

*Certain  evidence  held  admissible  to  rebut 
evidence  of  bias  of  witness. — Strong  v.  State 
(Ark.)  536. 

Where  defendant,  as  authorized  by  Cr.  Code 
Prac.  §  113,  undertook  to  impeach  the  common- 
wealth's witnesses  by  one  member  of  the  grand 
jury,  the  commonwealth  Add  properly  permitted 
to  sustain  its  witnesses  by  another  member  of 
the  grand  jury.— Kennedy  T.  Commonwealth 
(Ky.)  313. 

•Under  Or.  Code  Prac.  f  151,  and  Civ.  Code 
Prac.  S  097,  accused  testifying  in  his  own  be- 
half may  be  compelled  to  answer  questions  as 
to  the  particular  transaction  on  which  his  for- 
mer conviction  of  a  felony  wns  based. — Ochs- 
ner  v.  Commonwealth  (Ky.)  326. 

*It  is  not  permissible  to  prove  that  accused 
has  committed  another  offense,  except  to  show 
motive,  or  where  it  is  a  part  of  the  res  gestse, 
or  for  the  purpose  of  impeaching  him  as  a  wit- 
ness.— Ochsner  v.  Commonwealth  (Ky.)  326. 

In  a  personal  injury  action  against  a  carrier, 
evidence  held  admissible  to  show  that  a  physi- 
cian who  was  a  witness  for  defendant  had  pro- 
posed during  the  trial  to  compromise  the  case, 
as  tending  to  show  bias. — Louisville  Ry.  Co.  v. 
Williams  (Ky.)   874. 

*A  witness  may  not  be  discredited  by  proof  of 
his  indictment  tor  a  misdemeanor. — Landy  y. 
Moiitz  (Ky.)  897. 

*A  part^  calling  a  witness  is  not  precluded 
from  proving  the  truth  of  anj;  particular  fact 
by  any  other  comi>etent  testimony  in  direct 
contradiction  to  what  such  witness  may  have 
testified.— Holland  v.  Missouri  Pac.  Ry.  Co. 
(Mo.)  19. 

A  liberal  rule  is  allowed  for  the  purpose  of 
contradicting  or  impeaching  witnesses. — South- 
worth  T.  State  (Tex.  Cr.  App.)  133. 

•Where  an  accused  person  testifies,  the  state 
may  show  any  conduct  or  action  i  on  his  part, 
the  necessary  or  probable  effect  ot  which  is  to 
impute  to  him  conduct  or  knowledge  different 
from  that  which  he  has  asserted. — Southwortb 
V.  State  (Tex.  Cr.  App.)  133. 

•The  allowance  of  testimony  to  impeach  one's 
own  witness,  where  he  is  reluctant,  and  the 
party  calling  him  claims  surprise  at  his  testi- 
mony, is  largely  discretionary  with  the  trial 
court.- Southworth  v.  State  (Tex.  Cr.  App.)  133. 

•In  a  trial  for  violating  the  local  option  law, 
the  county  attorney  *oM  properly  allowed  to  ask 
a  reluctant  state's  witness  as  to  a  statement 
made  by  him  to  the  county  attorney. — South- 
worth  V.  State  (Tex.  Cr.  App.)  133. 

•In  a  trial  for  violating  the  local  option  law, 
fteW,  that  the  state  could  show  certain  facts  on 
accuspcl's  cross-examination.  —  Southworth  v. 
State  (Tex;  Cr.  App.)  133. 

•Evidence  as  to  the  good  reputation  of  wit- 
nesses introduced  for  purposes  of  impeachment 
and  whose  testimony  was  not  put  in  issue  or 
impeached  or  their  reputation  attacked  was  in- 
competent—Pratt V.  State  (Tex.  Cr.  App.)  138. 

•Cross-examination  of  accused's  witnesses  in 
a  prosecution  for  violating  the  local  option  law 
held  not  admissible  to  affect  their  credibility 
nor  to  furnish  a  basis  of  impeachment,  being 
on  a  collateral  and  irrelevant  matter.— Ross 
r.  State  (Tex.  Cr.  App.)  152. 

*In  a  prosecution  for  seduction,  evidence  as 
to  prosecutrix's  physical  condition  at  the  time 


of  writing  a  letter  at  variance  with  her  te.sti- 
mony  on  the  trial  of  the  case  heid  materlaL— 
Faulkner  v.  State  (Tex.  Cr.  App.)  199. 

In  an  action  by  a  married  woman  for  injuries 
on  a  city  sidewalk,  she  could  not  be  impeach- 
ed by  evidence  that  a  child  was  born  to  her 
three  months  after  her  marriage.— City  of  Saa 
Antonio  v.  Wiidenstein  (Tex.  Civ.  App.)  231. 

WORDS  AND  PHRASES. 

•"Accomplice." — Ochsner      v.      Commonwealth 

(Ky.)  326;    Fox  v.   State  (Tex.  Cr.  App.) 

370. 
•"Adequate   cause."— Gillespie    t.    State    (Tex. 

Cr.  App.)  158. 
•"Ad   Valorem." — Kirst  v.  Street  Improvement 

Dlst.  No.  120  (Ark.)  520. 
•"Approach."- City   of   St.   Louis  y.   Terminal 

R.  Ass'n  (Mo.)  641. 
•"Baggage."— Mexican  Cent.  Ry.  Co.  v.  De  Roe- 
ear  (Tex.  Civ.  App.)  949. 
•"Bridge."— City  of   St.  Louis  v.  Terminal  B. 

Ass'n  (Mo.)   641. 
•"Business." — Semple   v.    Scbwars   (Mo.    App.) 

633. 
•"C*ttle."— State  v.  Prater  (Mo.  App^  1047. 
•"Color  of  title."— Hulett  v.  Piatt  (Tex.  CIt. 

App.)  207. 
•"Commons."— State   ex    rel.    White    v.    Small 

(Mo.  App.)  1079. 
•"Consideration." — Scriha  v.  Neely  (Mo.  App.) 

845. 
"Conspiracy  in  restraint  of  trade." — Onst  Feist 

Co.  v.  Albertype  Co.  (Tex.  Civ.  App.)  1139. 
"Definite  period  of  time." — Cummings  v.  Badg- 
er Lumber  Co.  (Mo.  App.)  68. 
•"Demand."— Penn  Mut.  Life  Ins.  Co.  ▼.  Maner 

.    (Tex.)  1084. 
•"Depot.''— Moore     v.    Campbell     (Ark.)     544; 

Welch  V.   St.  Louis  &  S.  F.  R,  Co.  (Mo. 

App.)   1074. 
•"Disorderly  house."— State  ex  rel.  Arnold  t. 

Lichta  {JIo.  App.)  82.5 ;  Joliff  v.  State  (Tex. 

Cr.  App.)  176. 
•"Dormant    partner." — Kneisley    Lumber    Co. 

V.  Edward  B.  Stoddard  Co.  (Mo.  App.)  840. 
•"Embezzlement.— State  t.  Skinner  (Mo.)  38. 
•"Fellow  servanto."- St.  Louis,  I.  M.  &  S.  Ry. 

Co.  v.  Harmon  (Ark.)  295 ;  Tabor  v.  St.  Louis, 

I.  M.  &  S.  Ry.  Co.   (JIo.)  704;   Strottman 

v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  7«»; 

Missouri,   K.  &  T.  R.  Co.  v.  Wise  (Tex.) 

112 ;   Galveston,  H.  &  N.  R.  Co  .v.  Cochran 

(Tex.  Civ.  App.)  261. 
•"Franchise."— Bland  v.  Cumberland  Telephone 

&  Telegraph  Co.  (Ky.)  1180. 
•"From."— Devon  v.  Cincinnati,  C.  &  E.   Ry. 

Co.  (Ky )  361. 
•"Guaranty.''— Clymer  y.  Terry  (Tex.  Civ.  App.) 

1129. 
•"Hackney   coach."— Burton    v.    Monticello    & 

Bumside  Turnpike  Co.  (KyO  319. 
•"Heirs." — Bowe  v.  Richmond  (Ky.)  359. 
•"Homestead   right." — Brewington  v.   Brewing- 
ton  (Mo.)  723. 
•"Enclosure."— Sperry  v.  Hurd  (Mo.  App.)  76. 
•"Independent  contractor." — Texas  &  N.  O.  R. 

Co.  v.  Parsons  (Tex.  Civ.  App.)  240. 
•"Informality."— Walkeen  Lewis  MiUinery  Co. 

V.  Johnson  (Mo.  App.)  847. 
"Interest  in  the  cause.  '—Ballentine  v.  Mercer 

(Mo.  AppJ  1037. 
•"Judicial    officer."— State  ex   rel.    Heimburger 

y.  Wells  (Mo.)  758. 
•"Lis  mota."— Mutual  Reserve  Life  Ins.  Co.  y. 

Jay  (Tex.  Civ.  App.)  1116. 
"Live  stock  insurance  company."— State  v.  Bur- 
gess (Tex.)  9*22. 
•"^Iandamus." — State   ex   rel.    Guion   v.   Miles 

(Mo.)  595. 
•"Manslaughter."— Gilleqiie  t.  State  (Tex.  Cr. 

App.)  158. 
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•"Market    value."— Calor    Oil    &    Gas    Co.    t. 

Franzell  (Ky.)  328 ;    Kentucky  Heating  Co. 

V.  Calor  Uil  &  Gas  Co.,  Id. 
•"Meet"— Gillespie   t.    State   (Tex.   Cr.   App.) 

158. 
♦"Mistake  of  fact."— Kansas  City  Packine  Box 

Co.  v.  Spies  (Tex.  Civ.  App.)  432. 
"Monte."— Pruitt  v.  State  (Tex.  Cr.  App.)  171. 
♦"Murder  in  tlie  first  degree."— State  v.  Daly 

(Mo.)  53. 
"Mutual    relief   association." — State   v.    Burgess 

(I'ex.)  922. 
"Operation   of  locomotive."— Galveston,    U.    & 

N.  Ry.  Co.  V.  Cocliran  (Tex.  Civ.  App.)  281. 
••'Ordinary  care."— Houston  &  T.  C.  U.  Co.  v. 

Koberts  (Tex.  Civ.  App.)  982. 
•"Passenger."- St.  Louis,  1.  M.  &  8.  Ry.  Co. 

V.  Harmon  (Ark.)  295. 
•"Place  of  worship."— Cliurch  v.  Bullock  (Tex.) 

115. 
"Political  subdivision  of  the     county."— Cofield 

V.  Britton  (Tex.  Civ.  App.)  493. 
•"Preliminary   examination.  — State  v.   Jeffries 

(Mo.)  614. 
•"Railroad."- Devon    v.    Cincinnati.    C.    &    B. 

Ry.   Co.   (Ky.)  361;    Cunningham   v.   Neal 

(Tex.  Civ.  App.)  4,55. 
•"Railroad  property." — Board  of   Kqualixation 

of  Campbell  County  v.  Louisville  &  X.  R. 

Co.  (Ky.)  303. 
•"Railv?ay."— Devon  v.  Cincinnati,  C.  &  E.  Ry. 

(Ky.)  361. 
•"Rape.''- State  v.  Goodale  (Mo.)  9 ;   Banton  v. 

State  (Tex.  Cr.  App.)  l.'ill. 
•"Reasonable  time."— Houston  &  T.  C.  R.  Co.  t. 

Koberts  (Tex.  Civ.  App.)  982. 
•"Religious  society."— Church  v.  Bullock  (Tex.) 

•"Resident."— Konegel  v.  Daniels  (Tex.  Civ. 
App.)  1108. 

"Rough  handling."— Southern  Kansas  Ry.  Co. 
of  Texas  v.  Yarbrough  (Tex.  Civ.  App.) 
390. 

•"Running  at  large."— Brown  v.  Sams  (Tenn.) 
513. 

•"Sect"— Cninrch  v.  Bullock  (Tex.)  115. 

•"Sectarian."— Church  v.  Bullock  (Tex.)  115. 

•"Seduction."— Faulkner  v.  State  (Tex.  Cr. 
App.)  199. 

"Shade  trees." — Rnssellville  Home  Telephone 
Co.  V.  Commonwealth  (Ky.)  340. 

•"Special  tax." — Board  of  Improvement  of  Pav. 
Dist.  No.  5  V.  Sisters  of  Mercy  of  Female 
Academy  of  Ft.  Smith  (Ark.)  llCo :  Board 
of  Improvement  of  Sewer  Dist.  No.  2  v. 
Same,  Id. 

•"Stagecoach." — Burton  v.  Monticello  &  Burn- 
side  Turnpike  Co.  (Ky.)  319. 

"Such  work."— City  of  St.  Louis  v.  Terminal 
R.  Ass'n  (Mo.)  641. 


•"Tax."— Board  of  Improvement  of  Pav.  Dist. 
No.  5  V.  Sisters  of  Mercy  of  Female  Acade- 
my of  Ft  Smith  (Ark.)  11S5 ;  Board  of  Im- 
provement of  Sewer  Dist.  No.  2  v.  Same,  Id. 

•"Theological  or  religious  seminary." — Church 
V.  Bullock  (Tex.)  115. 

•"Threat."— State  v.  Dees  (Mo.  App.)  800. 

"Too  remote."- Ei  Paso  Electric  Ry.  Co.  T. 
Murphy  (Tex.  Civ.  App.)  489. 

•"Vice  principal."— St  Louis.  1.  M.  &  S.  Ry. 
Co.  V.  Harmon  (Ark.)  295;  Tabor  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.)  764 :  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Blach- 
ley  (Tex.  Civ.  App.)  995. 

"Voluntary  act."— Dillon  v.  Continental  Casual- 


ty Co.  (Mo.  App.)  89. 
•"\Villfully."— State  v. 


Prater  (Mo.  App.)  1047. 
•"Willfully  and  maliciously." — State  v.  Prater 

(Mo.  App.)  1047. 
•"WriUng.**- State  v.  Carragin  (Mo.)  553. 
•"Written     instrument"— State     v.     Carragin 

(Mo.)  553. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

•To  support  an  action  for  compensation  for 
the  services  of  children  rendered  to  their  par- 
ent it  must  be  alleged  and  proved  that  there 
was  a  direct  promise  by  the  parent  to  pay  for 
the  service. — Baugh  v.  Baugh's  Adm'r  (Ky.) 
345. 

•A  broker  might  recover  in  assumpsit  for  the 
reasonable  value  of  his  services,  though  there 
was  a  contract  to  pay  for  such  services;  bis 
.recovery  being  limited  to  the  contract  price. — 
Sackman  v.  Freeman  (Mo.  App.)  818. 

WRITS. 

See  "Process." 

Particular  toriU. 

See  "Certiorari":  "Execution";  "Habeas  Cor- 
pus" ;  "Injunction" ;  "Mandamus" ;  "Prohibi- 
tion" ;  "Quo  Warranto" ;  "Replevin." 

Search  warrant,  see  "Searches  and   Seizures. 

Writ  of  error,  see  "Appeal  and  EJrror." 

WRONGS. 

See  "Torts." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant' 
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